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DAVISON  et  aL  t.  DAVISON. 

fSnpreme  Court  of  Misaonri,  Dirision  No.  Z 
Dec.  10,  1907.) 

1.  DowKR— AiaNDUznT— Deobke-'Mibtakb. 

Where  a  decree  assigning  dower  limits  the 
estate  to  the  widow's  life  or  widowhood,  the  lim- 
itation to  her  widowhood  is  void  as  unauthoriz- 
ed by  law,  and  cannot  be  enforced,  and  there- 
fore the  decree  needs  no  correction  in  that  re- 
gard. 

2.  JUDOMENT— GOSBKOnON    AlTKB    Tkbu— B^ 

BOBS  or  Law. 

A  decree  not  appealed  from,  assigning  dow- 
er and  homestead  to  a  widow,  was  entered  by 
agreement  of  partiea  on  report  of  commissioners, 
tmt  by  mistake  of  the  clerk  was  made  to  read 
that  the  widow  should  hold  the  dower  and  home- 
stead "dnring  her  natural  life  or  widowhood." 
By  a  subsequent  nunc  pro  tunc  order,  four  terms 
after  the  decree  was  entered,  it  was  corrected 
to  read  that  "the  homestead  shall  Test  in  her 
during  her  natural  life  or  widowhood,  and  the 
dower  shall  be  Tested  in  her  during  her  patural 
life."  Held,  that  no  appeal  by  the  widow  would 
lie  from  such  order  amending  the  judgment  on 
the  ground  that  she  was  entitled  to  dower  in 
the  homestead,  since  the  first  decree  could  not 
be  corrected  after  the  term  as  to  errors  of  law. 

[Kd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
Tol.  SO,  Jadgntent,  {  695.] 

8.  Samk— Clebioai.  Bbbobb. 

The  court  may  at  any  time  correct  clerical 
errors  by  the  minutra  of  the  judge  or  some  rec- 
ord in  the  cause  showing  clearly  that  such  a 
clerical  error  was  committed,  and  it  may  cor- 
rect a  judgment  entry  so  as  to  make  the  judg- 
ment that  which  the  court  in  fact  rendered. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
Tol.  30,  Judgment,  t  888.] 

Appeal  from  Circtilt  Court,  Jasper  County. 

Action  to  assign  dower  and  homestead  to  a 
widow,  by  John  L.  Davison  and  others  against 
Florence  M.  Davlgon.  From  a  nunc  pro  tunc 
order  amending  the  decree  entered,  defendant 
appeals.    Appeal  dismissed. 

This  cause  Is  now  before  this  court  upon 
appeal  by  the  defendant  from  a  judgment  ad- 
measuring to  her  homestead  and  dower  In 
certain  real  estate  of  which  her  husband  died 
seised.  We  deem  it  unnecessary  to  reproduce 
the  pleadings  In  this  cause,  therefore  will  be 
content  with  a  mere  reference  to  them  Indi- 
cating their  nature  and  character. 

The  respondents,  as  the  children  and  leg- 
atees of  John  Q.  Darlson,  deceased,  com- 
menced an  action  In  the  circuit  court  of 
Jasper  county.  Mo.,  on  the  2d  day  of  Jtme, 
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1902,  against  the  appellant  to  assign  and  ad- 
measure to  appellant  her  dower  in  the  real 
estate  of  her  deceased  husband,  the  said  John 
Q.  Davison.  In  her  answer  the  appellant 
pleaded  that  a  certain  portion  of  said  real ' 
estate  was  the  homestead  of  ber  deceased 
husband  and  herself  prior  to  his  death,  and 
prayed  that  the  same,  as  well  as  her  dower, 
be  set  off  to  her.  By  an  interlocutory  decree 
commissioners  were  appointed  and  directed  to 
set  off  homestead  and  dower  to  appellant. 
The  commissioners  found  the  value  of  the 
real  estate  of  the  deceased  to  be  $6,SS5,  and 
set  off  a  tract  to  appellant  of  the  value 
of  |1,500  for  her  homestead,  and  another 
tract  of  tbe  value  of  1795  for  her  dower; 
the  value  of  the  homestead  and  dower  tracts 
being  equal  to  one-third  the  value  of  all  the 
real  estate  of  the  deceased.  The  report  of  the 
commissioners  neither  affirmed  nor  denied 
the  right  of  appellant  to  dower  in  the  home- 
stead tract  The  report  of  tbe  commissioners 
was  approved  and  confirmed  by  agreement 
of  the  parties;  but  In  writing  up  the  judg- 
ment the  clerk  concluded  as  follows,  to  wit : 
"It  Is  therefore  considered,  adjudged,  and  de- 
creed by  the  court  that  tbe  said  homestead 
and  dower  interest  heretofore  set  off  by 
the  commissioners  herein  to  Florence  M. 
Davison,  widow  of  John  Q.  Davison,  deceased, 
be  and  the  same  is  vested  in  the  said  Flor- 
ence M.  Davison  during  her  natural  life  or 
widowhood." 

Tbe  Interlocatory  decree  made  In  this 
cause  was  at  the  November  term,  1902.  At 
the  succeeding  term,  being  tbe  March  term, 

1903,  said  commissioners  made  their  report 
to  the  court,  which  was  as  follows:  "Having 
first  taken  and  subscribed  the  oath  required 
by  law,  which  Is  herewith  filed,  to  faithfully 
discharge  our  duties  and  honestly  and  Im- 
partially execute  the  trust  Imposed  In  us, 
respectively,  we  proceeded  to  the  land  and 
other  real  estate  of  the  deceased,  situated  In 
Jasper  county,  Missouri,  and  described  as 
follows,  to  wit  (here  follows  description  of  the 
lands  of  the  deceased,  including  the  lands  de- 
scribed in  paragraph  four  of  this  stipulation), 
and  all  of  which  real  estate  above  described 
belonging  to  said  deceased  at  tbe  time  of 
his  death,  we  find  of  the  total  value  of  $6.- 
885,  out  of  which  we  Set  off  to  the  defendant 
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for  her  homestead  all  of  the  interest  of  the 
deceased  (being  a  five-seventh  Interest)  in  the 
10  acres,  the  southwest  quarter  of  the  south- 
east quarter  of  the  northeast  quarter  of  sec- 
tion 10.  township  28,  range  3;  and  for  the 
remaining  two-seventh  interest,  belonging  in 
fee  to  the  plaintiffs,  Orville  B.  Davison  and 
Mary  J.  Keener,  we  set  off  four  acres  there- 
from off  of  the  west  side  thereof,  and  the 
remaining  six  acres  off  of  the  east  side  of 
said  10-acre  tract,  on  which  Is  situate  the 
late  residence  of  the  deceased,  we  set  off  to 
the  defendant,  Florence  M.  Davison,  as  her 
homestead,  valued  by  us  at  $1,500,  for  and 
during  her  natural  life  or  widowhood;  and 
from  the  residue  of  the  real  estate  of  the 
deceased  we  set  out  and  admeasured  to  the 
defendant  as  her  dower,  diminished  by  the 
amount  of  her  interest  In  said  homestead, 
the  following  described  lots  and  parcels  of 
land  situate  in  said  Jasper  county,  to  wit: 
62^^  feet  wide,  east  and  west,  off  of  the  west 
end  of  the  south  half  of  lot  43,  and  52^  feet 
wide,  east  and  west,  off  of  the  west  ends  of 
lots  44  and  45  in  Sarah  A.  Barker's  addition 
to  the  city  of  Carthage,  Jasper  county.  Mo., 
and  a  tract  of  land  described  as  follows :  Be- 
ginning at  the  southwest  comer  of  lot  45  in 
Sarah  A.  Barker's  addition  to  the  city  of 
Carthage,  running  thence  west  30  feet,  thence 
north  150  feet,  thence  east  80  feet,  thence 
south,  150  feet,  to  the  place  of  beginning — 
said  above  dower  tracts  in  all  fronting  82% 
feet  on  Cedar  street  in  the  city  of  Carthage, 
on  which  Is  situate^  a  bouse,  and  valued  by 
us  at  1795,  said  homestead  and  dower  being 
valued  at  $2,295,  and  said  dower  being  for 
and  during  the  natural  life  of  the  def^idr 
ant"  This  report  was  at  the  same  term,  by 
agreement  of  the  parties,  both  respondents 
and  appellant,  approved  and  confirmed  by  the 
court  The  decree  was  entered  in  the  record 
of  the  court  by  the  clerk  thereof,  and  it  was 
in  this  entry  of  the  decree  in  which  the  con- 
cluding part  of  It  as  heretofore  Indicated, 
was  embraced. 

After  the  lapse  of  four  regular  terms  of 
court  the  appellant  in  this  cause  seems  to 
have  discovered  the  limitation  which  the  de- 
cree in  the  concluding  part  sought  to  Impose 
upon  the  enjoyment  of  her  dower  interest 
Therefore  at  the  November  term,  1904,  she 
filed  her  motion  for  a  nunc  pro  tunc  entry  of 
Judgment  seeking  thereby  to  correct  the  error 
contained  <n  the  decree  respecting  the  limita- 
tion placed  upon  her  dower  rights.  The  court 
sustained  this  motion  and  made  a  nunc  pro 
tunc  entry  as  of  date  of  the  original  decree, 
April  4,  1903,  in  which  the  original  decree 
was  changed  so  as  to  read  that  the  6-acre 
homestead  was  vested  In  the  appellant  during 
her  natural  life  or  widowhood,  and  the  dower 
tracts  were  vested  in  her  for  and  during  her 
natural  life,  conforming  to  the  report  of  the 
commissioners  and  the  docket  entry  of  the 
Judge.  In  other  words,  the  court  sustained 
the  motion  of  the  appellant  herein  and  re- 
moved the  limitation  placed  upon  her  dower 


interest  in  the  original  decree.  The  record 
discloses  that  after  the  sustaining  of  this 
motion  defendant  filed  her  affidavit  for  ap- 
peal, and  the  court  granted  an  appeal  to  this 
court,  and  the  record  Is  now  before  us  for 
consideration. 

H.  L.  Shannon,  for  appellant  M.  Q.  Mc- 
Gregor, for  respondents. 

FOX,  P.  J.  (after  stating  the  facts  as 
above).  We  are  unable  to  see  how  this  court, 
upon  the  disclosures  of  the  record  before  us. 
Is  to  in  any  way  Interfere  with  the  Judgment 
and  decree  rendered  In  this  cause  by  the  trial 
'  court  The  record  discloses  that  the  commis- 
sioners were  appointed  at  the  November  term, 
1902.  At  the  succeeding  term,  being  tbe 
March  term,  1003,  they  made  their  report  as- 
signing homestead  and  dower  in  the  manner 
as  Indicated  in  the  report  At  tbe  same  term 
of  court  at  which  the  report  of  the  commis- 
sioners was  filed,  the  record  recites  the  ap- 
pearance of  the  parties,  and  by  agreement  be- 
tween said  parties  said  report  was  approved 
and  confirmed.  The  decree  was  therefore  en- 
tered approving  and  confirming  the  report. 
It  was  In  this  decree  that  the  objectionable 
features  In  the  concluding  part  of  the  decree 
were  embraced  In  which  there  was  a  limita- 
tion upon  the  enjoyment  of  the  dower  Interest 
by  tbe  appellant  to  her  natural  life  or  widow- 
hood. There  was  no  appeal  from  this  decree ; 
but,  as  the  record  discloses,  after  the  laitse 
of  four  regular  terms  of  court,  upon  motion 
of  plaintiffs,  the  objectionable  features  to 
the  decree  were  eliminated  by  a  nunc  pro 
tunc  entry  made  by  the  court 

In  onr  opinion  there  was  no  necessity  for 
the  making  of  the  nunc  pro  tunc  entry  cor- 
recting the  phraseology  of  the  decree  as  origi- 
nally entered.  In  that  decree  the  defendant's 
homestead  and  dower  Interest  had  been  as- 
signed, and  the  court  had  no  power  to  place 
a  limitation,  other  than  that  which  is  placed, 
by  the  law,  as  to  the  length  of  time  the  widow 
should  be  entitled  to  enjoy  such  dower  in- 
terest That  part  of  the  decree  was  without 
any  force  or  vitality  and  could,  by  no  means, 
be  enforced  against  tbe  widow,  and  her  right 
to  enjoy  the  estate  of  dower  in  tbe  lands  of 
which  her  bnsband  died  seised  was  In  no  way 
affected  by  it  As  to  changes  in  the  main 
body  of  the  decree,  which  was  entered  in 
conformity  to  the  agreement  of  respondents 
and  appellant  the  court  had  no  power  to  cor- 
rect any  errors  of  law  at  a  subsequent  term 
of  the  court  The  general  rule  is  that  no- 
final  judgment  can  be  amended  after  tbe  term 
at  which  it  Is  rendered.  Tbe  law  does  not: 
authorize  the  correction  of  Judicial  errors  un- 
der the  pretense  of  correcting  clerical  errors. 
Ross  et  aL  v.  Ross,  83  Mo.  100 ;  Freeman  on 
Judgments  (Sd  Ed.)  {  69.  A  court  may  at 
any  time  correct  clerical  errois  by  the  mlnuteei 
of  the  Judge  or  by  some  record  in  the  cause 
showing  clearly  that  such  a  clerical  error  was 
committed;  and  it  ma.T  ev^  correct  a  Judg- 

Digitized  by  VjOOQIC 


Ho.) 


STATE  T.  SOP£R. 


ment  entry  ao  as  to  make  the  judgment  that 
which  the  conrt  In  fact  rendered.  Robertson 
T.  Keal,  60  Mo.  679;  Fletcher  t.  Coombs,  68 
Mo.  430;  Hyde  t.  Curling  &  Robertson,  10 
Mo.  368;  State  ex  leL  t.  Prhnm,  61  Mo.  160. 
But,  on  the  other  hand,  U  the  court  renders 
a  judgment  which  It  intended  to  enter.  It 
has  no  authority  at  a  subsequent  term  to 
change  such  judgment  by  rendering  one  that 
was  not  in  fact  rendered,  even  though  it  may 
subsequently  be  discovered  that  some  error  of 
law  was  committed  in  the  rendition  of  such 
original  judgment.  In  this  cause  there  is  no 
dispute,  80  far  as  the  main  body  of  the  decree 
is  concerned,  that  the  court  entered  the  judg- 
ment It  intended  to  enter,  and  furthermore 
entered  it  in  conformity  to  an  agreement  by 
the  parties  to  the  proceeding. 

Learned  counsel  for  appellant  insists  in  his 
brief  that  the  widow  was  entitled  to  dower 
in  the  homestead  of  her  deceased  husband, 
and  directs  our  attention,  in  support  of  that 
contention,  to  the  case  of  Chrlsman  y.  lAni- 
erman,  202  Mo.  605,  100  8.  W.  1090.  That 
case  Is  unlike  the  case  at  bar,  and  it  will 
sufDce  to  say  of  It  that  the  oonciuslons  there- 
in reached  were  predicated  upon  an  entirely 
different  state  of  facta  to  those  in  the  case  we 
now  have  under  consideration.  Hence  it  has 
no  application  to  the  controversy  in  this  pro- 
ceeding. Therefore  we  deem  it  unnecessary 
to  review  it  or  in  any  way  discuss  it. 

In  our  opinion,  at  the  November  term,  1004, 
at  which  time  the  nunc  pro  tunc  entry  was 
entered  upon  the  motion  and  suggestion  of 
tlie  appellant,  there  was  no  action  of  the 
conrt  at  that  term  of  the  court  from  which 
the  defendant  bad  a  right  to  appeal. 

We  have  given  expression  to  our  views 
upon  the  record  t>efore  us,  which  results  in 
the  conclusion  that  the  appeal  in  this  case 
was  inadvertently  granted,  and  therefore 
should  be  dismissed. 

It  Is  so  ordered.    All  concur. 


STATB  T.  BOPBR. 

(Supreme  Coiurt  of  Missouri,   Division  No.  2. 
Nov.  19,  1907.) 

1.  LAKOENT— QUKSTIONB  FOB  JUBT. 

Id  a  prosecution  for  larceny,  whether  com- 
plaining witness  or  defendant  owned  the  prop- 
erty alleged  to  have  been  stolen,  and  whether  or 
not  there  was  a  wrongful  taking,  held  under  the 
eividence  a  question  for  the  jury. 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  |  180.] 

2.  IltDIOnOBNT  ARD  IlTTOBlfATIOIl— JOIRDSB  OV 

OrrcNBES— Eutonon. 

In  a  prosecution  for  larceny  of  a  mare  and 
three  cows,  the  state  was  not  required  to  elect 
upon  which  property  it  would  proceed  to  trial, 
where  the  property  was  all  taken  at  the  same 
time,  since  the  taking  with  intent  to  steal  con- 
stituted but  one  ofFense,  which  was  complete 
vrith  the  taking,  and  what  defendant  did  there- 
after was  immaterial  except  in  so  far  as  it  tend- 
ed to  show  his  gnilb 


3.  GaimiiAi.  Law— Tbiait-Oobk  ot  Bbbobs— 

Stbikino  Out  Evidkncb— Instbuctiohs. 
In  a  prosecntion  for  larceny  of  property 
belonging  to  the  grandmother  of  defendant's 
wife,  error  in  adnuBsion  of  evidence  of  a  con- 
versation lietween  defendant  and  hia  wife,  hav- 
ing; no  bearing  on  the  issue,  was  cured  by  the 
trial  court's  sustaining  defendant's  objection 
thereto  after  its  admission,  and  instructing  the 
jury  not  to  consider  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  2122.] 

4.  LABCENT— OWNEBSHIP    OT    PbOFEBTT    TAK- 
EN. 

Where  an  agent,  entrusted  by  his  principal 
with  a  check,  on  the  agreement  between  them 
that  he  is  to  purcliase  certain  property  for  the 
principal  therewith,  uses  such  check  for  other 
purposes,  and  purchases  the  property  with  his 
own  means,  which  property  he  turns  over  to  the 
principal,  the  property  is  as  much  the  princi* 
pal's  as  if  it  had  been  purchased  with  the  iden- 
tical check,  and  a  subsequent  taking  and  carry- 
ing away  of  such  property  by  the  agent  is  lar- 
ceny. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  f  19.] 

5.  Cbiiiinai,  Law  —  Appeai  —  Exceptiohs  ih 
Tbtal  Coubt— Necessitt. 

Ruiing  of  trial  court  excluding  evidence  will 
not  be  reviewed  on  appeal  where  no  exception 
thereto  was  taken  at  the  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  2G62.] 

6.  Labcent  —  Evidence  —  Matebiai,itt  — 
Otreb  Tbansactions. 

In  a  prosecution  for  larceny  of  a  mare  and 
some  cows  alleged  to  have  been  purchased  by 
defendant  for  prosecuting  witness  and  subse- 
quently to  have  t>een  stolen  by  defendant,  evi- 
dence as  to  the  purchase  of  another  mare  for 
prosecuting  witness,  and  as  to  his  payment 
therefor  by  a  check  given  defendant  by  prosecut- 
ing witness  to  pay  for  the  mare  and  cows  al- 
leged to  have  been  stolen,  was  immaterial. 

7.  Saue— SuBsiqtrENT  Acts  ov  Defendant. 

In  a  prosecution  for  larceny  of  a  mare  and 
some  cows,  evidence  as  to  the  publicity  of  de- 
fendant's action  in  shipping  the  property  al- 
leged to  have .  been  stolen,  subsequent  to  the 
commission  of  the  offense,  was  inadmissible  in 
his  favor. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent  Dig. 
vol.  82,  Larceny,  t  147.] 

8.  Cbiminai.  Law  —  Tbiai  —  iNSTBUonoNS — 
Requests— Otheb  Instbuctions. 

In  a  prosecntion  for  larceny,  refusal  of  re- 
quested instructions  was  not  error,  where  other 
instructions  which  were  fair  to  defendant  and 
covered  the  very  point  presented  by  the  refused 
instructions  were  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  2011.] 

9.  Sake  —  Apfeai,  —  Habvuebs    Bbbob  —  In-  ' 

STBUOnONS. 

In  a  prosecution  for  larceny,  error  in  in- 
structions as  to  embezzlement  is  not  ground  for 
reversal  where  defendant  Is  convicted  of  lar- 
ceny. 

[EJd.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Crimhial  Law,  |  3161.] 

10.  Same— TBiAii—lNBTBUonowB— Flight. 

In  a  prosecution  for  larceny,  the  evidence 
showed  that  immediately  after  the  commission 
of  the  crime  defendant,  instead  of  returning 
home  as  he  said  lie  would,  went  out  of  the  state, 
where  be  remained  for  several  months ;  that  when 
he  returned  to  the  state  he  did  not  retom  to  his 
home  town,  but  to  a  neighlraring  town,  where  he 
was  arrested,  sind  when  arrested  he  stated  to 
the  arresting  officer  that,  be  ''ouxbt  to  have 
known  better  than  to  have  come  back."  Held, 
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that  tbe  erMence  warranted  an  bistmction  on 

flight 

11.  SAJtt  —  INSTBUCTIONS  —  Cure  of  Ebbob  — 

OTHBB  iNSTBCCnOKB. 

In  a  prosecution  for  larceny,  an  instme- 
tion  was  not  erroneous  as  placing  the  harden  ui>- 
on  defendant  to  prove  at  the  time  he  carried 
away  the  property  he  did  so  nnder  the  honest 
belief  that  it  was  his  own  under  a  fair  color 
of  title,  where  the  instruction,  when  taken  in 
connection  with  the  instructions  given  at  de- 
fendant's request  npon  the  same  propoaition, 
fairly  presented  the  question  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  1990.] 

12.  Same— RBPmnouB  Instbuctionb. 

The  giving  of  numerous  and  repetitions  in- 
structions is  disapproved. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1891.] 

Appeal  from  Circuit  Court,  Clinton  County; 
Alonzo  D.  Bumes,  Jndge. 

Edward  Soper  was  convicted  of  larcenyt 
and  appeals.    Affirmed. 

B.  H.  MuBser  and  W.  8.  Hemdon,  for  ap- 
pellant The  Attorney  General  and  N.  T. 
(Jentry,  for  the  State. 

BUBGESS,  J.  At  the  September  term, 
1906,  of  the  circuit  court  of  Clinton  county, 
under  an  information  filed  by  tbe  prosecuting 
attorney,  charging  the  defendant  with  the 
larceny  on  December  4,  1905,  of  one  sorrel 
mare  and  three  red  cows,  the  property  of 
Mrs.  Euphemia  Croft,  the  defendant  was  con- 
victed, and  his  punishment  assessed  at  two 
years  in  the  penitentiary.  The  court  having 
overruled  motions  for  new  trial,  and  in  ar^ 
rest  of  Judgment  duly  filed  by  defendant,  Ite 
appeals. 

It  appears  from  the  evidence  that  the  de- 
fendant, his  wife,  and  wife's  grandmother, 
the  latter  being  Mrs.  Euphemia  Croft,  the 
prosecuting  witness,  lived  together  on  a  farm 
3^  miles  from  Cameron,  Mo.,  and  that  they 
went  on  this  farm  in  November,  1004;  that 
Mrs.  Croft,  who  was  75  years  of  age,  owned 
the  farm,  and  tbe  defendant  was  In  charge 
of  and  operated  it,  hiring  the  help,  cultivat- 
ing the  crops,  and  paying  the  expenses  in 
connection  therewith,  the  money  therefor  be- 
ing supplied  by  Mrs.  Croft;  that  in  addition 
to  this,  the  defendant,  on  his  own  account, 
bought  and  shipped  a  good  deal  of  cattle  and 
other  stock,  which  stock  was  kept  and  fed  on 
.the  farm  before  being  shipped  to  market.  In 
March,  1905,  Mrs.  Croft  received  a  draft  for 
$951.08,  the  proceeds  of  the  sale  of  some 
lauds  in  Illinois,  which  draft  was  deposited 
for  her  by  the  defendant  In  the  Farmers' 
Bank  of  Cameron,  less  $70  subtracted  there- 
from by  tlie  defendant  wMch  he  testified 
was  used  by  him  to  pay  some  bills  owing  by 
Mrs.  Croft  Tills  deposit  was  afterwards 
augmented  by  the  deposit  of  the  Interest  on 
a  note  awing  her,  the  whole  amount  to  her 
credit  in  the  bank  being  $1,031.  On  April 
20,  1005,  Mrs.  Croft  gave  a  check  to  the  de- 
fendant for  $763.58  on  the  Farmers'  Bank, 
which  check,  according  to  her  testimony, 
was  given  by  her  to  pay  for  a  young  sorrel 


mare,  four  milk  cows,  and  some  calves  pur- 
chased for  her  by  tbe  defendant  about  that 
time,  of  the  larceny  of  which  mare  and  three 
of  the  said  cows  the  defendant  is  charged 
in  the  information.  On  April  21,  1905,  the 
check  for  $763.68  was  deposited  by  defend- 
ant in  the  Farmers'  Bank,  and  out  of  which 
was  deducted  the  sum  of  $179.70  to  cancel 
notes  for  which  he  was  Indebted  to  the  bank, 
tbe  residue  of  $583.88  being  placed  to  hia 
credit  in  the  bank.  He  had  nothing  more  to 
his  credit  at  tbe  I>ank  at  the  time,  and  tbe 
testimony  showed  that  this  balance  was 
withdrawn  by  various  checks  of  defendant 
prior  to  May  13,  1905.  On  trial  the  defend- 
ant offered  an  explanation  of  the  disposition 
of  the  check  in  question,  and  to  prove  that  of 
the  money  so  deposited  none  was  used  to  pay 
for  the  cows  and  horse  in  controversy,  bat 
his  offers  were  refused  by  the  court 

The  defendant  on  May  13,  1905,  purchased 
from  one  Lee  Hainline  the  sorrel  mare  in 
question,  for  which  he  gave  check  for  $85  on 
the  Farmers'  Bank,  by  reason  of  which  check 
and  others  previously  drawn  his  account 
with  tbe  bank  was  overdrawn  to  the  extent 
of  $187.07,  wMch  overdraft  was,  on  May  25, 
1905,  balanced  by  a  note.  The  mare  purcliaa- 
ed  from  Hainline  was  but  three  years  old, 
and  unbroken  at  the  time  for  driving  purpos- 
es. She  was  used  principally  by  the  defend- 
ant as  a  saddle  horse,  and  only  on  one  or  two 
occasions  was  she  used  by  Mrs.  Croft  the 
animal  on  each  occasion  being  driven  by  tbe 
defendant  On  December  4,  1905,  the  date  of 
the  alleged  larceny,  the  defendant  used  this 
horse  in  driving  44  head  of  cattle  to  Cam- 
eron, he  being  accompanied  by  Boy  Smith,  a 
young  man  who  worked  on  the  farm  at  that 
time.  Among  the  drove  were  seven  red  cows 
and  two  bulls.  At  noon  that  day  the  defend- 
ant shipped  tbe  horse  from  Cameron  to  Put- 
nam, 111.,  the  cattle  remaining  at  Cameron 
until  the  night  of  tbe  next  day,  when  they 
were  shipped  by  defendant  to  Kansas  City. 
It  appears  that  the  Farmers'  Bank  had  a 
mortgage  on  ail  of  these  cattle  to  secure 
notes  for  money  iMnowed  by  the  defendant 
to  pay  for  some  of  them,  and  that  the  ship- 
ment was  made  in  the  name  of  the  bank. 
The  defendant  did  not  return  after  making 
these  shipments,  but  went  to  his  father's 
home  at  Putnam,  111.,  and  this  information 
against  him  was  filed  December  22,  1905.  He 
was  arrested  the  following  spring  at  Alta- 
mont  Mo.,  a  town  some  miles  distant  from 
Cameron,  the  marshal  of  Cameron  having 
overheard  the  defendant  talking  over  a  tele- 
phone line  between  Cameron  and  Altamont, 
and  the  marshal  of  the  latter  town,  being 
notified  of  defendant's  presence  there,  ar- 
rested him.  The  marshal  who  made  the  ar- 
rest stated  in  his  testimony  that  when  he 
made  the  arrest  he  informed  the  defendant 
that  he  was  diarged  with  grand  larceny,  and 
that  defendant  remarked  he  "ought  to  hare 
known  better  than  to  come  back  here";  that 
defendant  also  said  that  he  and  bis  wife  bad 
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tad  freqaent  qnarrels,  tbat  he  left  her  on 
that  account,  and  that  his  object  In  coming 
there  was  to  talk  to  her  over  the  telephone 
and  try  to  fix  the  matter  np. 

Mrx.  Croft  testlfled  positively  that  she  gave 
defendant  the  check  for  $763.58  for  the  pur- 
pose of  purchasing  a  horse  and  some  cows 
for  her,  and  that  defendant  did  purchase 
them  for  her.  She  was  an  old  woman  and 
seldom  went  out,  and  she  was  unable  to  re- 
member from  whom  the  animals  were  pur- 
chased or  to  describe  the  cows  accurately,  but 
■be  knew  "there  was  one  red  cow  and  one 
qi>otted  cow."  She  stated  that  on  the  morn- 
ing the  defendant  drove  away  the  cattle  she 
asked  him  what  he  was  going  to  do  iwith  the 
mare,  and  that  he  said  he  was  going  to  take 
her  to  town  and  would  ride  her  back,  that 
she  did  not  know  at  that  time  that  the  cows 
in  controversy  were  among  the  cattle  iwihlch 
defendant  drove  away,  but  that  Boy  Smith 
told  her  about  it  next  momlng. 

Roy  Smith,  testifying  for  the  state,  said 
that  he  worked  on  Mrs.  Croft's  farm  from 
October  1  to  December  8,  1905;  that  he  as- 
sisted the  defendant  In  driving  44  head  of 
cattle  from  the  farm  to  Cameron  on  Decem- 
ber 4,  1905 ;  and  that  among  the  cattle  were 
several  cows — "red  cows,  spotted  oows,  and 
roan  cows."  Witness  said  tiiat  after  arriv- 
ing at  Cameron  the  defendant  told  him  that 
be  bad  sold  the  mare  to  one  Howard  Loomis, 
and  requested  him  not  to  say  anything  about 
it  The  mare,  witness  said,  was  shipped  to 
Illinois  by  defendant  about  1  o'clock  on  Mon- 
day, December  4th,  and  the  cattle  were  ship- 
ped to  Kansas  City  the  following  Tuesday 
night.  Witness  further  said  that  defendant 
sold  a  lot  of  cattle  In  November,  and  that 
some  of  the  cattle  shipped  In  December  were 
bought  by  the  defendant,  before  he,  witness, 
began  to  work  on  the  farm,  and  some  after- 
wards. Some  time  In  October  witness  had  a 
conversation  with  the  defendant,  and  the  lat- 
ter said  that  he  purchased  28  of  the  cattle 
on  the  farm  from  one  McLaughlin,  and  that 
"Mrs.  Croft  furnished  the  money  to  buy  the 
mare  and  stock."  Witness  milked  the  cows 
on  the  farm,  and  said  there  was  one  red  cow, 
one  spotted,  and  one  roan  cow. 

Defendant  testified  on  his  own  behalf,  and 
stated  that  in  the  shipment  of  44  cattle  on 
December  4,  1906,  were  7  red  cows,  and  were 
purchased  by  him  as  follows:  One  of  John 
Myers  on  January  21,  190S;  two  of  John 
Gorrel  in  November,  1905;  one  of  Everett 
Kester  in  November,  1004;  one  of  E.  M. 
Charlton  on  November  25,  1904;  one  of  Dr. 
Franklin,  at  a  sale  In  November,  1905;  and 
one  procured  by  a  trade  with  William  Ban- 
ger. The  defendant.  In  support  of  his  testi- 
mony, Introduced  In  evidence  the  canceled 
cbeclcs  paid  for  these  cows,  and  his  testimony 
was  in  no  way  disputed.  The  court  refused 
to  permit  the  defendant  to  show  from  whence 
the  funds  were  derived  for  the  purchase  of 
the  cattle,  but  the  checks  and  bank  books  in 
erldence  showed  that  none  of  the  cows  were 


purchased  with  the  checks  for  $763.58  given 
him  by  Mrs.  Croft  on  April  20,  190S.  The 
testimony  further  showed  that  the  sorrel 
mare  which  the  prosecuting  witness  claimed 
as  hers  was  not  purchased  until  22  days  after 
the  giving  of  this  check,  and  was  not  paid 
for  out  of  said  check,  but  by  an  overdraft 
on  the  Farmer's  Bank  May  14,  1905,  which 
overdraft  was  balanced  by  a  note  and  mort- 
gage given  the  bank  by  defendant  May  25, 
1905.  The  testimony  of  John  Halnline,  from 
whom  the  animal  was  purchased,  was  the 
same  as  that  of  the  defendant  regarding  the 
date  of  the  aale  and  the  manner  of  payment, 
and  It  was  further  shown  that  defendant 
did  not  see  the  animal  until  a  few  days  be- 
fore the  purchase.  Defendant  claimed  all 
the  animals  shipped  by  him  In  December, 
1905,  as  his  own,  and  that  not  one  of  them 
was  purchased  with  the  proceeds  of  the  check 
given  him  by  the  prosecuting  witness,  nor  at 
the  time  stated  by  her  in  her  testimony. 
The  defendant  offered  to  show  that  on  the 
eighth  day  of  February,  1905,  he  bought  from 
one  Henry  Zlegenbein  a  certain  sorrel  mare, 
seven  years  old;  that  he. paid  Zlegenbein  for 
that  mare  by  executing  to  the  Farmers'  bank 
of  Cameron  a  chattel  mortgage  on  the  mare 
and  other  animals;  and  that  thereafter, 
about  the  21st  day  of  April,  1905,  with  the 
knowledge  and  consent  of  Mrs.  Croft,  the 
prosecuting  witness,  and  by  her  direction,  he 
took  from  the  check  given  him  by  her  a  sum 
sufadent  to  pay  off  the  note  given  for  the 
purchase  price  of  that  horse.  The  court, 
however,  sustained  an  objection  to  such  testi- 
mony on  the  ground  that  tills  was  not  the 
mare  in  controversy. 

J.  Lake  Jones,  a  witness  for  defendant, 
testified  that  he  was  a  farmer  living  near 
Cameron,  and  that  shortly  after  the  defend- 
ant shipped  the  cattle  away  he  saw  Mrs. 
Croft  and  presented  her  with  a  bill  for  $81 
for  com  which  he  had  sold  the  defendant, 
and  that  she  said  "she  wasn't  going  to  pay 
it,  because  It  had  been  fed  to  his  cattle  and 
be  shipped  them  away." 

Wm.  Hanger  testlfled  for  the  defendant  as 
follows:  "I  know  Mrs.  Croft,  who  Just  left 
the  stand,  and  was  at  her  place,  as  near  as 
I  can  recollect,  about  two  weeks  after  Ed. 
Soper  left  Mr.  Jones  presented  her  a  bill 
at  that  time  for  com  which  she  claimed  was 
fed  to  cattle  Mr.  Soper  took  to  Kansas  City, 
and  she  said  she  was  not  liable  for  It  because 
the  cattle  belonged  to  Ed.  Soper,  and  she  said 
he  fed  the  com  to  his  cattle." 

Three  witnesses  for  the  state  testified  that 
the  defendant's  reputation  for  truth  and  mo- 
rality was  bad ;  and  one  of  said  witnesses, 
on  cross-examination,  said  that  he  had  heard 
one  or  two  people  say  that  the  prosecuting 
witness  told  entirely  different  stories  about 
the  matters  in  controversy. 

At  the  close  of  the  state's  case  the  defend- 
ant asked  the  court  for  an  Instractlon  In  the 
nature  of  a  demurrer  to  the  evidence,  and  a 
like  request  was  made  at  the  ^close  of  all 
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the  testimony,  both  of  which  were  refused 
by  the  court  and  defendant  excepted. 

The  first  contention  Is  that  there  is  no  evi- 
dence to  show  that  the  property  alleged  to 
have  been  stolen  was  the  property  of  the 
prosecuting  witness,  Mrs.  Croft,  or  that  there 
was  any  wrongful  taking  which  would  sup- 
port a  conviction  of  larceny,  and  that  there- 
fore the  peremptory  instruction  to  find  the 
defendant  not  guilty,  asked  by  the  defendant 
at  the  close  of  the  evidence  on  the  part  of  the 
State  and  ogaln  at  the  close  of  all  the  evi- 
dence, shonid  have  been  given.  While  it  is 
true  that  the  evidence  on  the  part  of  the 
state  as  to  the  ownership  and  Identification 
of  the  cows  is  not  as  strong  and  convincing 
as  it  should  be^  we  are  not  prepared  to  say 
that  there  was  no  substantial  evidence  that 
the  cows  were  the  property  of  Mrs.  Croft, 
as  alleged  in  the  Information.  If  her  evi- 
dence is  to  be  believed,  the  property  all  be- 
longed to  her.  On  the  other  hand,  if  defend- 
ant testified  truthfully,  it  all  belonged  to 
him,  and  he  was  not  guilty  of  either  larceny 
or  embezzlement  of  tfie  mare  or  cows.  The 
evidence  as  to  the  Identification  and  owner- 
ship of  the  property  was  for  the  considera- 
tion of  the  jury,  and  there  was  therefore  no 
error  in  refusing  the  peremptory  instruction. 
Neither  did  the  court  err  In  overmling  the 
defendant's  motion  to  require  the  state  to 
elect,  at  the  close  of  the  state's  evidence  in 
chief,  "upon  which  property  in  the  Informa- 
tion it  win  proceed  to  trial,"  as  the  mare 
and  cows  were  taken  from  the  farm  at  the 
same  time,  and  that  taking  constituted  but 
one  offense.  If  the  removal  of  the  property 
from  the  farm  by  defendant  was  with  the 
felonious  Intent  of  stealing  the  same,  the 
larceny  was  then  complete,  and  what  he  may 
thereafter  have  done  with  the  pr<^erty  was 
immaterial  except  in  so  far  as  it  tended  to 
show  his  guilt. 

It  appears  from  the  record  that  In  Febru- 
ary, 1906,  defendant  was  in  Altamont,  Mo., 
and  his  wife  was  living  on  the  farm,  and  that 
one  Mrs.  McGune,  a  witness  for  the  state, 
was  permitted  to  testify,  over  the  objection 
of  defendant,  to  a  conversation  between  de- 
fendant and  his  wife  over  the  telephone  with 
respect  to  their  domestic  troubles,  and  which 
witness  overheard.  After  this  testimony  was 
admitted  It  was  objected  to  by  the  defendant 
on  the  ground  that  it  was  Incompetent  and 
immaterial  and  did  not  tend  to  prove  or  dis- 
prove any  issue  In  the  case.  The  objection 
was  sustained  by  the  court,  and  the  jury  In- 
structed not  to  consider  the  testimohy,  as 
"It  was  not  competent  in  any  way,  shape,  or 
form."  But  defendant  now  Insists  that  the 
evidence  was  prejudicial  to  the  defendant, 
and,  although  stricken  out,  the  poison  It  en- 
gendered in  the  minds  of  the  jury  was  not 
removed.  It  Is  very  clear  that  this  testimony 
had  no  bearing  whatever  upon  the  issues  in 
the  case  and  was  inadmissible;  bat  as  the 
court,  immediately  after  its  admission,  di- 
rected the  Jury  not  to  consider  it,  we  are  un- 


able to  see  bow  defendant  could  have  been 
prejudiced  by  its  admlflsloo,  and  do  not  ttdnk 
the  judgment  should  be  reversed  upon  that 
ground. 

It  la  next  contended  that  the  court  erred 
In  not  permitting  O.  E.  Packard,  cashier  of 
the  Farmers'  Bank  of  Cameron,  to  testify 
as  to  the  disposition  of  that  part  of  the  $763.- 
58  check  given  by  Mrs.  Croft  to  defendant 
not  deposited  by  defendant  to  tils  credit  In 
said  bank,  and  that  the  court  further  erred 
in  refusing  to  permit  the  defendant  to  show 
what  disposition  was  made  by  him  of  the 
balance  of  the  check  deposited  by  him  in  the 
bank.  Defendant  claims  that  this  testimony, 
had  It  been  admitted,  would  have  shown  tliat 
no  part  of  said  check  was  expended  by  him 
In  the  purchase  of  the  mare  or  cows  in  con- 
troversy. It  seems  that  at  the  time  defend- 
ant received  the  check  for  $763.68  from  Mrs. 
Croft  he  owed  the  bank.  In  notes,  $179.70, 
and  that  this  amount  was  deducted  from  the 
cbe<ft,  and  the  balance,  $583.88,  placed  to  his 
credit  in  the  bank.  There  is  no  contention 
that  this  balance  was  insufficient  to  pay  for 
the  mare  and  cows  in  question.  In  order  to 
vest  in  Mrs.  Croft  the  title  to  the  property 
in  controversy,  it  was  not  necessary  that  it 
should  have  been  purchased  for  her  with  this 
Identical  check  or  its  proceeds;  but  if  de- 
fendant accepted  the  check  with  the  under- 
standing and  agreement  between  himself  and 
Mrs.  Croft  that  he  was  to  purchase  therewith 
for  her  the  mare  and  cows  in  question,  and 
be  used  the  check  for  other  purposes,  with- 
out the  consent  of  Mrs.  Croft  and  bought 
the  mare  and  cows,  or  any  of  them,  with 
other  moneys  or  checks,  and  she  afterwards 
by  and  with  the  consent  of  defendant  had 
possession  of  the  property  thus  purchased  for 
her,  such  property  was  just  as  much  hers  as 
If  paid  for  with  the  indentical  check  in  ques- 
tion. The  law  will  not  permit  a  person  to 
accept  with  one  hand  a  check  for  the  specific 
purpose  of  purchasing  property  therewith 
for  the  giver,  and  with  the  other  hand  to 
apply  money  which  he  then  has  to  accom- 
plish the  same  purpose,  and  then,  when  the 
property  thus  purchased  Is  claimed  by  the 
I>er8on  who  gave  the  check  therefor,  to  claim 
tliat  It  belongs  to  him  because  he  purchased 
It  with  money  of  his  own  and  not  with  the 
check  or  its  proceeds.  Such  double  dealing 
should  not  for  one  moment  be  countenanced. 

Complaint  is  made  of  the  action  of  the 
court  In  striking  out  part  of  the  evidence  of 
A.  J.  Althouse,  a  witness  for  the  defendant, 
but  as  the  action  of  the  court  was  not  ex- 
cepted to  at  the  time,  the  question  cannot 
now  be  considered.  The  court  refused  to 
permit  the  defendant  to  testify  tliat  on  E^b- 
ruary  8,  1906,  he  purchased  a  sorrel  mare 
from  one  Henry  Zlegenbein,  and  executed  a 
chattel  mortgage  to  the  Farmers'  Bank  of 
Cameron  on  said  mare  and  other  stock,  and 
afterwards,  with  the  knowledge  and  consent 
of  Mrs.  Croft,  paid  off  said  mortgage  oat 
of  the  check  given  by  her.    It  was  conceded 
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by  defendant  that  this  was  not  the  mare  In 
question,  and  it  1b  dlfilcult  to  see  how  such 
erldence  could  have  thrown  any  light  npon 
any  Issne  in  the  case,  nor  do  we  think  It 
would  have  done  so. 

It  Is  also  contended  that  the  court  should 
have  permitted  the  defendant  to  testify  in 
regard  to  the  publicity  of  bis  action  In  the 
shipping  of  the  cows  and  mare,  and  as  to 
the  persons  who  were  present  at  the  time  of 
shipment.  The  argument  is  that  evidence  of 
such  character  was  admissible  as  tending  to 
show  good  fnlth  upon  the  part  of  the  de- 
fendant with  respect  to  Ills  dalm  of  owner- 
ship. When  "the  evidence  leaves  it  in  doubt 
whether  or  not  the  property  taken  was  the 
defendant's,  or  whether  the  defendant  honest- 
ly believed  either  that  he  was  the  owner  or 
that  be  bad  a  right  to  the  possession,  pub- 
licity of  taking  is  regarded  as  very  strong 
evidence  of  the  good  faith  of  the  defendant's 
claim."  18  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  625 ;  Causey  ▼.  The  State  of  Georgia, 
7»  Oa.  664,  5  S.  E.  121,  11  Am.  St  Rep.  447; 
State  y.  Homes,  17  Mo.  379,  67  Am.  Dec.  269. 
No  such  evidence,  however,  is  admissible  aft- 
er the  completion  of  the  offense  and  which, 
in  the  case,  at  bar,  if  committed  at  all,  was 
committed  and  completed  at  the  time  de- 
fendant took  the  property  from  the  farm  of 
Mrs.  Croft;  and  it  was  upon  this  theory  the 
case  was  tried.  No  act  or  declaration  of  de- 
fendant, in  his  favor,  as  explanatory  of  the 
taking,  was  permlaslble  unless  it  was  done 
or  made  at  the  time  of  the  taking  or  when  be 
was  fhrvt  charged  with  the  offense.  The  dec- 
larations and  statements,  if  any,  made  at 
the  time  as  explanatory  of  his  possession  of 
the  property  in  question,  were  admissible. 
It  is  not  recorded,  however,  that  defendant 
made  any  such  statement  at  the  time  of  the 
taking. 

Defendant  asked  six  instructions  which 
were  refused,  and  this  is  assigned  for  error. 
But  there  was  no  error  in  this,  for  the  court, 
at  the  Instance  of  the  defendant,  gave  seven 
other  instructions  which  were  exceedingly 
fair  to  him,  and  covered  every  point  present- 
ed by  the  refused  instructions. 

The  seventeen  instructions  given  at  the  In- 
stance of  the  state  are  challenged  npon  va- 
rious grounds,  but  upon  a  careful  reading  we 
find  them  free  from  substantial  objection, 
especially  so  those  upon  grand  larceny.  As 
to  the  instructions  upon  embezzlement,  the 
defendant  has  no  right  to  complain,  as  he 
was  not  convicted  of  that  offense.  We  do 
not, '  however.  Intend  to  be  understood  as 
holding  that  they,  or  either  of  them,  are  er- 
roneous 

The  defendant  contends  that  there  was  no 
evidence  upon  which  to  predicate  the  sixth 
Instmctioa  for  the  state  in  regard  to  the 


flight  of  defendant,  after  the  commission  of 
the  alleged  offense,  for  the  purpose  of  avoid- 
ing arrest.  But  this  we  cannot  admit.  Im- 
mediately after  the  sale  of  the  cattle  In 
Kansas  City,  the  defendant.  Instead  of  re- 
turning home  as  he  had  stated  be  would, 
went  to  Illinois,  where  he  remained  several 
months,  or  until  the  tollowlng  spring,  when 
he  returned  to  this  state,  but  not  to  bis  home 
or  to  Cameron,  and  was  arrested  at  Alta- 
mont.  Mo.  He  stated  to  the  officer  who  ar^ 
rested  him  that  be  "ought  to  have  known  bet- 
ter than  to  come  back  here."  There  was 
therefore  ample  evidence  upon  which  to  bot- 
tom said  instruction. 

The  further  contention  Is  made  that  the 
burden  of  showing  to  the  satisfaction  of  the 
Jury  that  at  the  time  defendant  carried 
away  the  property  In  question  "he  did  so  un- 
der the  honest  belief  that  it  was  his  own 
under  a  fair  color  of  right  and  title"  was 
erroneously  placed  upon  the  defendant  by  the 
state's  seventeenth  instruction.  ITpon  this 
same  question  the  court  at  the  Instance  of 
the  defendant,  instructed  the  jury  as  fol- 
lows: 

"No.  5.  The  jury  are  Instructed  that  even 
though  they  may  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant took  and  carried  away  the  property  In 
question,  yet.  If  they  further  believe  from  the 
evidence  that  the  defendant  took  the  proper- 
ty under  claim  of  title,  honestly  entertained, 
then  he  is  not  guilty  of  larceny,  and,  in  such 
case,  he  should  be  acquitted. 

"No.  6.  The  court  further  Instructs  the 
jury  that,  where  property  is  taken  under  a 
claim  of  right,  and  there  be  any  fair  claim 
of  right  to  the  property,  and  .the  jury  be- 
lieve from  the  evidence  that  such  claim  Is 
made  In  good  faith,  then  It  Is  the  duty  of  the 
Jury  to  find  the  defendant  not  guilty." 

We  do  not  think  the  instruction  objected 
to  is  susceptible  of  the  construction  placed 
upon  it  by  the  defendant,  but  that  it  fairly 
submitted  the  question  upon  all  the  evidence. 
Certainly,  when  said  instruction  is  taken  In 
connection  with  defendant's  al)ove-quoted  In- 
structions, upon  the  same  proposition,  there 
can  be  no  question  that  this  feature  of  the 
case  was  fairly  presented  to  the  jury.  The 
only  criticism  which  we  have  to  make  vpoix 
the  Instructions  is  their  number.  Five  or 
six  pointed  instructions  upon  the  part  of  the 
state  would  have  covered  the  entire  case,  and 
the  Issues  been  more  easily  comprehended 
by  the  jury  than  by  the  entire  seventeen 
given.  The  giving  of  numerous  and  repetiti- 
ons instructions  has  always  been  disapproved 
by  this  court. 

Finding  no  error  In  the  record  prejudicial 
to  the  defendant,  we  affirm  the  judgment. 
All  concur. 
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VINCENT  ▼.  MEANS  et  al. 

(Sapreme  Court  of  Missouri,  Division  No.  2. 
Dec.  10.  1907.) 

1.   APPEAt—FlNDINGS— CORCXtreiVJSNBSB. 

A  finding  of  tlie  trial  court  trying  a  case 
without  a  jury  has  the  effect  of  a  verdict  and 
will  not  be  interfered  wjth  unless  there  is  an 
absence  of  substantial  evidence  to  sustain  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  If  3955-^92.] 

2t  Samb— LiAwor  the  Case. 

Where  a  declaration  of  law  was  simply 
copied  in  the  record,  but  no  point  was  made 
thereon  or  any  mention  of  it  in  the  opinion,  the 
declaration  was  not  approved  and  was  not  the 
law  of  the  case  on  a  subsequent  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fg  4358-1368.] 

3.  AoENowuiDoifENT— Deeds— DiBFEonvx  Bz- 
BcuTiow — Effect. 

Where  there  was  sut>stantial  evidence  that 
one  conveyed  land  to  a  grantee  with  intent  to 
vest  title  in  him,  the  conveyances,  though  not 
legally  aclcnowledged,  passed  title  to  him. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  S  26.] 

4.  Landlobd  and  Terakt— DispunNG  Title 
OF  Landlobd. 

Where  a  grantee  in  a  defectively  acknowl- 
edged deed  claimed  to  own  the  land  described 
therein  and  exercised  acts  of  ownership  thereof, 
possession  by  persons  holding  under  him  was 
not  possession  under  the  grantor  within  the  rule 
that  a  tenant  cannot  dispute  the  title  of  his 
landlord  unless  he  first  surrenders  possession. 
6.  EjBCTMEin>— Defenses  —  Etidbnoe  —  Sinr- 

FICIENCT.    . 

In  ejectment,  defendant  claimed  under  a 
grantee  in  a  deed  from  plaintiff,  and  sought  to 
show  the  existence  of  the  deed  by  the  admissions 
of  plaintiff  and  the  grantee  and  the  latter's  ex- 
ercise of  acts  of  ownership  for  many  years,  dur- 
ing which  time  a  part  of  the  land  was  condemn- 
ed for  a  railroad  right  of  way  as  the  land  of 
the  grantee  who  received  the  compensation  there- 
for.   Held,  to  stiow  the  existence  of  the  deed. 

6.  Evidence  —  Pabol  Evidence  —  Varying 
Wbittbn  Instbuments. 

Parol  evidence  of  the  ezi8}:ence  of  a 'deed 
by  proof  of  its  recognition  by  the  grantor  and 
grantee  therein  is  competent  and  does  not  alter 
or  contradict  the  deed. 

7.  Affeai.  —  Habuless  Ebbob  —  Bbbobs  in 
De'clabation  of  Law. 

Where,  in  ejectment,  a  declaration  of  law 
was  based  on  the  theory  that  plaintiff's  canse  of 
action  was  barred  and  that  plaintiffs  grantee, 
under  whom  defendant  claimed,  was  the  owner 
of  the  land  when  a  third  person  inclosed  it  for 
the  grantee,  the  error  in  a  declaration  of  law 
arising  from  a  mistake  as  to  the  time  the  third 
I>erson  inclosed  the  land  was  not  prejudidal  to 
plaintiff. 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty;   Geo.  W.  Wanamaker,  Judge. 

Ejectment  by  Miner  C.  Vincent  against 
Jolin  R.  Means  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
Srmed. 

See  82  S.  W.  96. 

John  C.  McKlnley  and  Higbee  8c  Mills,  for 
appellant  N.  A.  Franklin,  D.  M.  Wilson, 
and  A.  W.  Mulllns,  for  respondents. 

BURGESS,  J.  This  cause  was  before  this 
court  on  a  former  appeal  by  the  defendants. 
Had  was  then  reversed  and  remanded  for 


further  trial.  184  Mo.  327,  82  8.  W.  96. 
The  last  trial  resulted  In  a  Judgment  for  de- 
fendants, from  which  Judgment,  after  an  un- 
aTalllng  motion  for  a  new  trial,  plalntlfC  ap- 
peals, and  assigns  error. 

The  action  Is  ejectment  for  a  tract  of  land 
In  Putnam  county.  The  case  was  tried  by 
the  court  without  the  aid  of  a  Jury.  In  tb» 
former  opinion  of  this  court  the  facts  la 
the  case  were  fully  stated,  but  upon  the  last 
trial  additional  facts  were  shown  by  defend- 
ants which  confirmed  their  position  on  tha 
former  appeal.  As  the  canse  was  tried  by 
the  court,  a  Jury  being  waived,  the  same  pre- 
sumption Is  to  be  Indulged  In  favor  of  tbe^ 
correctness  of  the  finding  as  the  verdict  of 
a  Jury,  and  it  will  not  be  Interfered  with  by 
the  Supreme  Coiurt  unless  there  be  an  ab- 
sence of  substantial  evidence  to  sustain  sucb 
finding.  Irwin  v.  Woodmansee,  104  Mo.  4(®, 
16  8.  W.  486;  Oodman  v.  Simmons,  113  Mo. 
122,  20  S.  W.  972;  Gould  et  al.  t.  Smith,  48 
Mo.  43;  Gaines  ▼.  Fender,  82  Mo.  497. 

Plaintiff  contends  that  the  court  erred  in 
refusing  to  give  declarations  of  law  No.  3, 
as  asked  by  him,  and  In  giving  it  In  a  modi- 
fled  form.  As  asked.  It  reads:  "If  the  court. 
Bitting  as  a  Jury,  find  from  the  evidence  that 
plaintiff  entered  the  land  in  question  and 
made  arrangements  with  his  brother,  A.  B. 
Vincent,  to  look  after  the  land  and  pay  the 
taxes  thereon,  and  his  brother  agreed  to  do 
so,  and  plaintiff  went  away  and  has  resided 
abroad,  relying  upon  his  brother  to  pay  the 
taxes  on  said  land,  and  about  the  year  1885 
said  A.  B.  Vincent  leased  the  land  In  his 
own  name  to  witness  Marshall,  without  dis- 
closing that  he  was  acting  as  agent  for  plain- 
tiff, and  witness  Marshall  fenced  the  land 
and  paid  taxes  thereon  under  the  terms  of 
bis  lease  for  the  use  of  the  pasture,  and  re- 
mained In  possession  of  said  land  under  said 
agreement  until  March,  1891,  when  said  A. 
B.  Vincent  sold  and  conveyed  said  land  to 
defendant  Means,  then  you  are  Instructed 
the  relation  of  said  A.  B.  Vincent  to  plain- 
tiff was  that  of  agent,  and  the  possession  of 
witness  Marshall  was  not  under  claim  of 
ownership,  either  in  himself  or  of  A.  B.  Vin- 
cent, but  was  consistent  with  and  not  in 
opposition  to  nor  adverse  to  plalntifTs  title 
and  ownership;  In  other  words,  the  law  pre- 
sumes that  Marshall's  possession  up  to  the 
time  A.  B.  Vincent  conveyed  said  land  to 
Means  In  March,  1891,  was  In  law  and  In 
fact  plaintiff's  possession,  and  this  possession 
could  not  be  changed  to  an  adverse  possession 
by  any  Intent  on  the  part  of  A.  B.  Vincent 
not  disclosed  to  plaintiff.  [Before  this  pre- 
sumption of  the  law  can  be  overthrovra,  de- 
fendant Means  must  show  by  the  preponder- 
ance or  greater  weight  of  the  evidence  that 
actual  notice  was  brought  home  to  plaintiff 
10  years  before  this  suit  was  brought  that  A. 
B.  Vincent  claimed  to  be  the  actual  owner  of 
said  land,  and  had  repudiated  the  relation  of 
agent  for  plaintiff  as  to  said  land,  and  that 
plaintiff  had  notice   thereof  more  than  10- 
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years  before  this  snlt  was  brought,  and  un- 
less the  court  so  find  the  verdict  will  be  for 
the  plaintiff.]"  The  court  eliminated  from 
said  declaration  all  of  that  part  In  brackets, 
being  the  last  sentence,  and  then  gave  it  as 
thus  modified. 

It  Is  said  by  plaintiff  "that  this  identical 
declaration,  Including  the  part  in  brackets, 
was  given  on  the  first  trial,  and  was  as- 
signed as  error  by  defendants,  -  but  received 
the  approval  of  this  court,  and  Is  the  law  of 
the  case."  But  this  is  a  misapprehension  of 
the  facts  as  disclosed  by  the  record.  This 
declaration  of  law  was  simply  copied  in  the 
record,  as  were  all  other  declarations  of  law 
In  the  case,  but  no  point  was  made  thereon, 
nor. was  there  any  mention  of  it  in  the  opin- 
ion. It  cannot  therefore  be  said  that  It  was 
approved  by  this  court,  or  Is  the  law  of  the 
case.  Judge  Fox,  speaking  of  a  similar  in- 
struction In  the  recent  case  of  State  v.  Fogg 
(not  yet  officially  reported)  105  S.  W.  618, 
held  that  the  mere  fact  that  an  instruction 
given  by  the  trial  court  is  incorporated  in  the 
statement  by  the  appellate  court  does  not 
mean  that  such  Instruction  Is  without  ob- 
jection or  has  the  approval  of  this  court. 
It  is  probable  that  the  paragraph  in  qnestlon 
was  stricken  out  by  the  court  because  It 
eliminated  and  removed  from  its  considera- 
tion one  of  the  vital  issues  in  the  case,  and 
upon  which  the  evidence  was  conflicting; 
that  is,  as  to  whether  plaintiff  had  conveyed 
the  land  in  question  to  his  brother,  A.  B. 
Vincent,  about  the  year  1867.  The  evidence 
tends  strongly  to  show,  that  A.  B.  Vincent, 
for  more  than  20  years  before  he  sold  the 
land  to  defendant  Means,  through  Marshall 
as  agent,  claimed  that  the  land  belonged  to 
blm  and  had  been  conveyed  to  bim  by  his 
brother,  the  plaintiff,  by  a  deed  of  convey- 
ance defectively  acknowledged,  such  acknowl- 
edgment having  been  taken  by  a  justice  of 
the  peace  in  the  state  of  Ohla  Not  being 
properly  acknowledged  according  to  the  laws 
of  this  state,  it  could  not  be  admitted  to  re- 
cord here;  bat  If,  as  there  was  much  evi- 
dence tending  to  ^how,  it  was  signed  and  de- 
livered by  M.  C.  Vincent  to  bis  brother,  A. 
B.  Vincent,  with  the  Intent  and  purpose  of 
vesting  the  title  in  blm,  it  was  just  as  effect- 
nal  to  pass  the  title  as  if  it  had  been  proper- 
ly acknowledged  and  recorded.  Of  course, 
it  would  not  have  been  good  against  an  in- 
nocent purchaser  from  M.  C.  Vincent  Vin- 
cent V.  Means,  184  Mo.  327,  82  S.  W.  96; 
Parsons  v.  Parsons,  45  Mo.  265;  Stevens  v. 
ECampton,  46  Mo.  404;  Tledeman  on  Real 
Property,  {  849.  It  is  said  for  plaintiff  that 
even  If  A.  B.  Vincent  did  from  the  first  claim 
ownership  of  the  land,  Marshall's  possession 
was  none  the  less  plalntitTs  possession,  and 
that  neither  Marshall  nor  Means  could  claim 
any  right  against  plaintiff  which  A.  B.  Vin- 
cent could  not  rightfully  claim,  and  neither 
"could  dispute  the  title  of  the  landlord  until 
and  unless  he  first  surrendered  possession  of 
his  land."   If,  as  contended  by  defendant,  A. 


B.  Vincent  owned  the  land  as  far  bade  as 
1867,  it  is  not  a  little  difilcult  to  see  bow 
Marshall's  or  Means'  possession  was  plain- 
tiff's possession,  for  neither  of  them  took  or 
held  under  Itlm,  but  under  A.  B.  Vincent, 
who  claimed  to  own  the  land  and  exercised 
acts  of  ownership  over  It 

Plaintiff  also  claims  that  the  evidence  in- 
troduced by  defendants  as  tending  to  show 
the  existence  of  the  deed  in  question  was  not 
sufficient  for  that  purpose.  Fanning  v.  Doan, 
139  Mo.  392,  41  S.  W.  742,  which  is  relied 
upon  by  plaintiff  as  supporting  his  conten- 
tion, was  an  action  in  ejectment  to  recover 
possession  of  an  undivided  one-fifth  of  a 
tract  of  land  in  Grundy  county.  In  that  case 
it  was  sought  by  verbal  testimony  to  control 
the  express  provisions  of  the  deed,  and  this 
court  said  "it  would  be  too  hazardous  ti> 
divest  titles  upon  such  uncertainties."  But 
that  is  not  this  case.  Here  only  was  sought 
to  be  shown  the  admission  by  both  M.  C.  Vin- 
cent and  A.  B.  Vincent  of  the  execution  of  a 
deed  from  the  former  to  the  latter  for  the 
laud  in  question,  and  the  claim  by  A.  B. 
Vincent  of  the  land,  and  his  exercise  of  acts 
of  ownership  over  it  for  many  years,  during 
which  a  smalt  portion  of  it  was  condemned 
as  his  property  for  a  railroad  right  of  way, 
and  his  receipt  of  the  damages  allowed 
therefor,  and  the  sale  of  the  balance  of  the 
tract  to  Means  for  $800.  of  which  purchase 
price  Means  paid  bim  $200,  and  the  execution 
by  Means  of  a  mortgage  on  the  land  to  se- 
cure the  payment  of  the  balance  of  the  pur- 
chase money.  No  attempt  whatever  was 
made  to  alter  or  in  any  way  change  or  con- 
tradict the  deed,  but  the  fact  of  its  existence 
and  its  recognition  by  both  plaintiff  and  his 
brother  could  properly  be  shown  by  evidence, 
and  facts  and  circumstances  were  as  com- 
petent for  that  purpose  as  for  the  purpose 
of  establisliing  any  other  fact  or  Issue  In  the 
case. 

Plaintiff  challenges  declaration  of  law  No. 
3,  given  in  behalf  of  defendant  upon  the 
ground  that  it  assumes  that  Marshall  took 
possession  and  fenced  the  land  in  1884,  while 
the  evidence  shows  that  possession  was 
taken  by  blm  for  A.  B.  Vincent  in  the  spring 
of  1885.  Conceding  that  the  time  mentioned 
in  the  declaration  was  erroneous,  and  should 
be  fixed  as  in  the  spring  or  summer  of  1885, 
instead  of  1884,  we  are  unable  to  see  how 
plaintiff  was  prejudiced  by  this  mistake,  be- 
cause, according  to  the  evidence  and  the 
theory  upon  which  this  declaration  is  based, 
plaintiff's  cause  of  action  was  barred  by  the 
10-year  statute  of  limitations  long  before 
the  institution  of  this  suit  on  February  28, 
1901.  This  declaration  Is  based,  of  course, 
upon  the  theory,  as  to  which  there  can  be 
no  question,  that  A.  B.  Vincent  was  the 
owner  of  the  land  when  Marshall  inclosed  It 
by  fence  for  him,  after  which  he  held  it 
adversely  to  all  the  world,  and  that  when  de- 
fendant Means  purchased  the  land  from  him 
and  took  actual  possession  of  It  he  succeeded 
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to  Vincent* B  posseaslon,  which  continued  to 
be  adTNtie,  and  nothing  that  A.  B.  Vincent 
could  do  after  said  sale  and  purchase  could 
cfaange  the  nature  of  such  possession. 

The  declarations  of  law  given  by  the  court 
presented  the  case  very  fairly  for  both  par- 
ties, and  the  finding  and  judgment  were  well 
warranted  by  the  evidence. 

The  judgment  should  be  affirmed.  It  is 
so  ordered.    All  concur. 


CORDEB   v.    O'NEIIiLu 

(Supreme  Court  of  Missouri.  Division  No.  2. 
Dec.  10.  1907.) 

BBOKERS— RiORT  TO  CoioiiBsions— Rkceivinq 
C!oMMi8si0NS  raoic  Both  Pasties. 

Where  plaintiff  wag  employed  by  defendant 
to  sell  a  mining  lease,  aa  a  broker,  for  $90,000. 
out  of  which  defendant  agreed  to  pay  plaintiff 
$5,000  commission,  and  plaintiff  thereuiMn 
agreed  with  the  agent  of  the  purchaser  to  pool 
•  commissions,  so  that  plaintiff  received  a  portion 
of  the  commissions  paid  by  the  purchaser  to  his 
agent,  plaintiff  was  not  a  mere  middleman,  and, 
having  contracted  to  receive  commissions  from 
both  parties  without  defendant's  knowledge,  he 
could  not  recover'  from  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  {{  52-54.] 

Appeal  from  Circuit  Conrt,  Jasper  County ; 
Hugh  Dabbs,  Judge. 

Action  by  Hal  Corder  against  James 
O'Neill.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  cause  reaches  this  court  by  appeal 
on  the  part  of  the  plaintiff  from  a  judgment 
of  the  Jasper  county  circuit  court  In  favor 
of  the  defendant  This  action  results  from 
a  transaction  between  the  plaintiff  and  the 
defendant  concerning  the  sale  of  a  certain 
mining  lease  placed  in  the  hands  of  plaintiff 
for  sale  by  the  defendant,  and  an  agreement 
and  contract  entered  Into  by  which  the  sum 
of  $5,000  was  to  be  paid  plaintiff  as  commis- 
sion for  the  consummation  of  such  sale. 
This  is  the  second  appeal  of  this  cause  to 
this  court  The  first  appeal  was  upon  the 
part  of  the  defendant  and  the  cause  was  re- 
versed and  remanded.  This  appeal,  as  be- 
fore stated.  Is  on  the  part  of  the  plaintiff. 

The  nature  and  character  of  this  proceed- 
ing Is  fully  set  forth  in  the  case  of  Oorder  v. 
O'Neill,  176  Mo.  401,  75  S.  W.  764.  It  is 
therefore  not  essential  to  reproduce  in  detail 
the  entire  pleadings,  but  It  will  be  sufficient 
to  a  full  understanding  of  the  Issues  present- 
ed in  the  last  trial  of  this  cause  to  briefly 
refer  to  some  of  the  allegations  In  the  peti- 
tion and  answer.  The  petition  alleged  that 
the  plaintiff  "was  at  all  times  hereinafter 
mentioned  engaged  In  the  business  of  selling 
real  estate,  mines,  mining  property,  and  leas- 
es on  mining  pr(q)erty  In  Jasper  county.  Mo., 
as  agent  for  such  persons  or  concerns  aa 
might  employ  him  therefor,  and  on  March 
22,  1899,  the  defendant  James  O'Neill,  was 
the  owner  of  a  certain  lease  known  and  de- 
scribed as  the  'Qet  There'  lease,  In  or  near  the 


city  of  CarterrlUe,  in  said  county  and  states 
and  on  said  day  he  was  desirous  of  selling 
the  same ;  that  at  the  same  time  the  plaintiff 
had,  as  customer  for  a  plece'ot  mining  prop- 
erty, one  G.  C.  Playter,  who  desired  for  him- 
self and  others,  and  especially  for  one  R. 
Tlbbets,  of  Boston,  Mass.,  to  purchase  a 
mining  lease  in  Jasper  county.  Mo.,  and  on 
said  date  the  defendant  entered  into  a  con- 
tract with  the  plaintiff,  whereby  he  agreed 
that  if  said  Playter  or  his  assigns  should 
take  the  lease  of  the  defendant  known  as 
the  'Oet  There'  lease,  and  should  comply  wltb 
the  condltlms  of  a  contract  made  with  tbe 
said  Playter  or  his  assigns  for  said  lease, 
and  should  pay  to  the  defendant  the  sum  of 
$90,000  In  cash  for  said  lease  on  or  before 
the  1st  day  of  May,  1899,  thai  the  defendant 
will  pay  the  plaintiff  the  sum  of  $5,000  in 
full  for  all  commissions  and  compensation 
for  services  rendered  by  tbe  plaintiff  In  and 
about  the  sale  of  the  said  'Get  There'  lease: 
*  *  *  that  during  the  existence  of  said 
contract  the  said  Tlbbets,  through  his  said 
agent  requested  of  the  defendant  that  be 
would  extend  the  time  for  the  payment  of  tbe 
balance  of  the  purchase  money  for  said  lease 
until  the  first  day  of  June,  1899.  Said  con- 
tracts are  herewith  filed,  marked  'Elxhibits 
A  and  B.'  Plaintiff  further  states  that  at 
the  time  of  procuring  said  property  for  sale 
defendant  only  asked  the  sum  of  $86,000 
therefor,  and,  by  agreement  with  defendant 
offered  and  contracted  said  property  for  tbe 
sum  of  $90,000 ;  It  being  agreed  that  the  ex- 
cess over  $85,000,  to. wit  $5,000,  should  be 
paid  by  defendant  to  plaintiff  for  making 
said  sale;  that  within  the  time  limited  plain- 
tiff sold  said  property  for  $90,000  to  one 
Fredk.  R.  "nbhets  on  March  22, 1899,  and  $5,- 
000  of  tbe  purchase  price  was  thereupon  paid 
by  said  Tlbbets  to  plaintiff,  and  tbe  balance 
was  to  be  paid  by  said  Tlbbets  on  or  before 
May  1,  1899."  The  foregoing  averments  were 
followed  by  allegations  asserting  that  there 
was  a  verbal  agreement  entered  into  between 
Tlbbets,  the  purchase'  procured  by  the  plain- 
tiff, and  the  defendant  to  extend  the  con- 
tract for  30  days,  giving  said  Tlbbets  that 
much  more  time  to  purchase  said  property. 
Then  follows  the  averment  alleging  a  breach 
of  such  oral  agreement  and  the  prayer  for 
relief  that  by  reason  of  the  breach  of  sucb 
verbal  agreement  and  promise  to  extend  said 
original  contract  by  the  defendant  and  by 
reason  of  the  fraud  thereby  practiced  upon 
tbe  plaintiff,  plaintiff  is  damaged  in  the  sum 
of  $5,000,  for  which  sum  he  prays  judgment 
After  this  cause  was  remanded  to  the  circuit 
court  of  Jasper  county  for  a  new  trial,  the 
defendant  filed  an  amended  answer  on  Janu- 
ary 4,  1904.  The  first  paragraph  of  said 
amended  answer  was  a  general  denial. 

The  new  matter  set  up  in  the  amended  an- 
swer was  as  follows: 

"Second.  Further  answering,  defendant 
states  that,  without  his  knowledge  or  con- 
sent the  plaintiff  agreed  to  and  did  receive 
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money  as  oommtsston  or  oomt>en8ation  for 
services  In  and  about  the  alleged  sale  from 
the  purchaser  of  the  property  described  In 
the  petition,  and  thereby  forfeited  all  his 
claim  against  defendant,  and  Is  not  entitled 
to  recoyer  herein. 

"Third.  EHirther  answering  defendant  states 
that,  without  the  knowledge  or  consent  of  de- 
fendant, the  plaintiff  entered  Into  an  agree- 
ment with  the  representatives  of  the  pur- 
chasers of  the  property  described  In  the  peti- 
tion to  "pool,'  or  divide,  the  commissions 
received  and  to  be  received  from  the  defend- 
ant and  the  purchaser  of  said  property  In 
the  petition  described;  that  said  agreement 
was  made  before  the  consummation  of  the 
sale  of  said  property;  that,  In  pursuance  of 
said  agreement,  the  agent  of  the  said  pur- 
chaser did  receive  money  from  the  latter  as 
commission  or  recompense  for  services  in  and 
about  said  purchase,  and  did  carry  out  said 
agreement  and  pay  a  portion  thereof  to  de- 
fendant; by  reason  whereof,  plaintiff  for- 
feited all  his  claims  against'  defendant  and 
l8  not  entitled  to  recover  herein."  To  this 
amended  answer  the  plaintiff  filed  a  reply, 
which  embraced  a  general  denial  of  the  new 
matter,  and,  "further  replying,  plaintiff  avers 
that  plaintiff  procured  and  introduced  the 
purchaser  to  defendant  and  that  plaintiff  had 
no  hand  in  the  negotiations  between  them; 
that  said  purchaser  and  defendant  made  their 
own  bargain  without  plaintiff  having  any- 
thing to  do  with  fixing  of  the  price  or  terms 
of  said  sale,  and  without  plalntlfTs  inter- 
ference In  anywise.  Wherefore  plaintiff 
prays  judgment  as  in  his  petition  preyed." 
Upon  the  issues  thus  presented,  the  trial  of 
this  cause  proceeded.  It  Is  practically  con- 
ceded that  the  facts  developed  at  the  trial 
of  this  cause  are  substantially  the  same  as 
In  the  trial  of  the  cause  upon  the  former  ap- 
peal, except  as  to  the  evidence  Introduced 
upon  the  Issue  presented  by  the  new  matter 
in  the  amended  answer  of  defendant.  Hence 
we  deem  it  unnecessary  to  undertake  to  again 
repeat  the  facts  developed  which  fully  ap- 
pear in  the  case  of  Corder  ▼.  O'Neill,  supra ; 
and  shall  confine  our  reference  to  the  testi- 
mony to  the  Issue  presented  by  the  new  mat- 
ter in  the  amended  answer  of  the  defendant 

The  testimony,  as  disclosed  by  the  record 
upon  this  issue,  is  quite  voluminous;  but 
doubtless  the  trial  court  sustained  a  demur- 
rer to  the  evidence  upon  certain  statements 
testified  to  by  the  plaintiff  and  witness  Mr. 
Geddes,  who  was  also  interested  in  the  trans- 
action. Therefore  we  deem  it  sufficient  to  re- 
fer briefly  to  the  testimony  of  the  plaintiff 
and  Mr.  Geddes  upon  the  issue  presented  in 
the  answer  of  the  defendant,  and  upon  which 
the  court's  action  in  sustaining  the  demurrer 
to  the  evidence  was  predicated. 

The  plaintiff  was  Introduced  as  a  witness ; 
and  upon  the  subject  of  his  employment  by 
the  defendant  to  make  this  sale  said:  "Q. 
Who  named  the  price  at  which  this  proper^ 
would  be  sold — ^who  fixed  the  price}    A.  Mr. 


Bruen.  Q.  What  was  said  In  that  connec- 
tion, Mr.  Corder,  about  the  price  of  the  prop- 
erty and  the  commission?  A.  We  asked  Mr. 
Bruen  what  his  price  was,  and  he  said  the 
price  was  $85,000.  Then  I  said,  'Mr.  Bruen, 
will  you  allow  my  commission  out  of  that?' 
and  he  said,  'You  will  have  to  add  it  to  it' ; 
and  I  said  to  him,  'If  I  add  my  $5,000  to  it 
will  you  then  hold  the  price  at  $90,000,  and 
give  me  a  contract  back  for  the  $6,000?'  and 
he  said,  'Tea.'  That  was  tlie  agreement  be- 
tween us." 

As  applicable  to  this  same  subject  of  em- 
ployment and  the  nature  of  the  emplojrment, 
witness  Mr.  Geddes  testified  as  follows:  "Q. 
You  may  state  If  you  went  there  by  arrange- 
ment between  you  and  Mr.  Ck>rder  at  the 
time.  A.  Yea,  sir.  Q.  Now,  go  ahead.  A. 
Col.  O'Neill  said  It  was  for  sale,  but  was  in 
such  shape  be  couldn't  give  an  option. 
*  *  *  I  told  him  the  parties  were  cash 
purchasers,  and  didn't  care  for  an  option  if 
he  could  sell  it,  and  be  said  he  could.  Said 
his  price  was  $S5,O0Ol  •  •  •  I  told  him 
I  would  add  my  commission  to  that  amount. 
Q.  Did  yon  state  what  It  was?  A.  No;  I 
didn't  at  that  time  tell  C<a.  O'Neill.  I  think 
I  didn't  I  am  not  sure.  Q.  State  further 
all  that  was  said.  A.  Well,  be  said  be 
would  want  an  Immediate  payment  for  the 
property,  and  would  give  time  on  the  bal- 
ance." 

The  plaintiff  again,  in  testifying  as  to  the 
Information  that  he  acquired  from  the  de- 
fendant in  relation  to  the  property,  said: 
"Q.  Now,  what  if  any,  statistics  did  you 
get  up  In  regard  to  the  property  and  send  to 
any  of  the  parties  you  were  putting  this  prop- 
erty to?  A.  I  furnished  a  regular  statement 
of  it,  together  with  a  prospectus  of  it  writ- 
ten up  and  describing  the  property.  Q.  Well, 
probably  the  Jury  would  not  understand  what 
a  regular  statement  was?  A.  Statement  of 
the  production  and  earnings,  etc.,  and  royal- 
ties, what  the  royalties  amounted  to.  Q. 
Covering  what  period  of  time?  A.  I  don't 
remember  now,  but  very  probably — I  don't 
know  whether  ran  back  as  far  as  six  months, 
or  what  time.  Q.  From  whom  did  you  obtain 
the  data  ypu  used  in  making  up  this  state- 
ment? A.  Mr.  Bruen.  Q.  Where  were  you 
when  you  obtained  them?  A.  I  am  trying  to 
think  where  that  was  gotten — ^whether  got 
it  from  Mr.  Bruen — ^whether  Mr.  Geddes 
got  It  or  I.  We  were  trying  to  deal  together, 
you  know,  and  I  don't  know  whether  Gieddes 
wait  for  a  fact  or  I.  Q.  To  whom  did  you 
send  those  statements  or  prospectus?  A.  I 
furnished  It  first  to  Mr.  House,  who  was  get- 
ting the  statement  originally  for  the  Play- 
ters.  Q.  And  the  statement  went  to  the 
Playters?  A.  Yes,  sir.  •  •  •  I  present- 
ed these  facts  first  to  Mr.  Honse.  Q.  Going 
to  Playters — for  the  Playters?  It  was  the 
medium  you  adopted  to  get  it  to  the  Play- 
ters?   A.  Yes,  that  Is  right" 

Plaintiff  also  testified  as  to  the  meeting 
between  the  defendant  and  tl^B  purchaser. 
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Mr.  Playter,  who  was  with  plaintiff  and  Mr. 
Geddes,  as  follows:  "Q.  And  you  were  pres- 
ent the  time  that  [the  contract  of  sale]  was 
agreed  to  between  Playter  and  Bruen?  A. 
Yes,  sir.  Q.  And  took  part  In  that  discus- 
sion? A.  Yes,  sir.  Q.  And  yon  wanted  the 
thing  to  go  through,  and  assisted  In  what- 
ever you  could  to  get  them  together?  A.  Yee, 
sir.  Q.  Who  fixed  the  terms — who  agreed 
upon  the  terms?  A.  I  arranged  the  terms 
with  Mr.  Bruen.  Q.  I  mean  between  Play- 
ter and  Bruen?  A.  We  were  all  together, 
all  three  of  us,  discussing  the  matter  to- 
gether, you  know." 

Upon  this  same  subject  witness  Geddes  tes- 
tified, and  made  answer  to  the  following 
questlouB:  "Q.  What  I  mean:  You  gentlemen 
came  in  there  and  talked  back  and  forth? 
A.  Yes.  Q.  And,  to  some  extent,  more  or 
less  discussion  between  you,  and  the  result 
of  all  the  discussion  there  was  these  con- 
tracts, the  terms  of  these  contracts,  were 
agreed  upon  and  afterwards  reduced  to  writ- 
ing? A.  Yes,  sir.  Q.  That  Is  a  fact,  isn't  it? 
A.  Yes,  air." 

Upon  the  subject  of  dividing  the  commis- 
sions to  be  paid  by  the  purchaser  and  the 
seller,  who  was  the  defendant,  the  plaintiff 
as  the  record  discloses  testified  as  follows: 
"Q.  You  and  Mr.  Geddes  In  all  this  matter 
were  in  together?  A.  Yes,  sir.  Q.  Now,  I 
will  ask  you  if  It  Isn't  a  fact  that  Mr.  Geddes 
and  you  bad  a  contract  at  that  time,  by 
which  you  were  to  receive  a  commission  from 
the  purchaser  of  this  property  for  the  making 
of  the  sale?  A.  When  we  first  entered  into 
the  agreement,  Mr.  House,  who  at  that  time 
was  hunting  for  a  property  for  Playter,  said 
to  me  that  'I  will  make  something  out  of 
this,  and  I  will  divide  it  with  you,'  which 
be  afterwards  done.  Q.  He  gave  you  a  part 
of  the  commission  he  had  received  from  the 
purchaser?  A.  Yes,  sir.  Q.  And  that  was 
the  arrangement  during  all  this  time,  com- 
mencing prior  to  the  contract  of  March  22d? 
A.  Yes.  Q.  You  never  told  Ool.  O'Nell  that? 
A.  I  did  not  ♦  •  •  Q.  As  a  matter  of 
fact,  you  were  interested  on  both  sides  in 
the  way  of  commissions  all  through  this  mat- 
ter?   That  is  a  fact?    A.  Yes;  I  said  that" 

Witness  Geddes,  upon  the  subject  of  the 
division  of  commissions,  testified  as  follows: 
"Q.  You  and  Mr.  Corder  were  working  to- 
gether? A.  Yes,  sir.  Q.  Under  an  agree- 
ment to  divide  what  you  made?  A.  Yes,  sir. 
Q.  And  you  did  divide  what  you  received 
from  the  purchaser?  A.  Yes,  sir.  It  was 
divided  between  four  of  us.  Well,  we  never 
received  any.  It  was  to  be  divided.  Q.  You 
did  get  some?  From  the  purchaser  now — ^not 
Ck>l.  O'Neill's  side,  but  the  other?  A.  Yes; 
we  received  a  payment  from  Mr.  Playter. 
Q.  And  there  bad  been  an  understanding 
to  that  effect  that  you  were  to  receive  that 
all  the  time?  Ool.  Corder  bad  an  agreement 
with  them  for  $3,000?  A.  That  is  my  recol- 
lection. Q.  Out  of  the  commission?  A.  Yes; 
as  commission.    Q.  And  that  agreement  was 


In  existence  during  all  the  time  of  these 
transactions?  A.  I  presume  so.  Q.  Yoa 
knew  of  it  before  this  contract  was  signed, 
didn't  you?  A.  Yes,  sir.  Q.  You  never  ad- 
vised Ool.  O'Neill  of  that  fact?    A.  No,  sir." 

While  the  record  discloses  numerous  other 
answers  to  questions  propounded  to  plaintiff 
upon  his  examination  which  might  be  con- 
strued as  being  in  conflict  with  the  answers 
to  questions  as  heretofore  recited,  yet  we  do 
not  deem  it  necessary  to  reproduce  all  the 
questions  and  answers  propounded  to  the 
plaintiff.  We  will  give  such  other  answers 
as  are  disclosed  by  the  record,  and  referred 
to  by  learned  counsel  for  the  plaintiff,  sucb 
attention  as  they  merit  during  the  course  of 
ttie  <q;>lnlon. 

At  the  dose  of  the  evidence,  the  court  sus- 
tained a  demurrer  to  the  evidence  and  in- 
structed the  jury  that  under  the  law  and 
the  evidence  in  the  cause,  their  verdict  should 
be  for  the  defendant  To  the  action  of  the 
court  in  so  declaring  the  law  plaintiff  prop- 
erly preserved  his  exceptions.  Upon  the  glT- 
ing  of  such  Instruction  the  plaintiff  took  an 
involimtary  nonsuit  with  leave  to  move  to 
set  the  same  aside.  Plaintiff  then  filed  his 
timely  motion  to  set  aside  the  nonsuit  and 
grant  the  plaintiff  a  new  trial,  which  was 
by  the  court  overruled,  and  judgment  wa» 
rendered  in  conformity  to  the  verdict  wblcb 
the  jury  was  directed  to  return;  and,  from 
this  Judgment  the  plaintiff  prosecutes  this 
appeal,  and  the  record  Is  now  before  us  for 
consideration. 

Thomas  tc  Hackney,  tar  appellant  A.  E. 
Spencer,  for  respondent 

FOX,  P.  J.  (after  stating  the  facts  as 
above).  The  record  before  us  in  this  cause 
presents  but  one  legal  proposition;  that  is, 
under  the  facts  developed  upon  the  trial  of 
the  issue  presented  by  the  new  matter  in  the 
amended  answ»  of  the  defendant  is  tb» 
plaintiff  entitled  to  recover?  In  other  words, 
was  the  action  of  the  court  In  sustaining  a 
demurrer  to  the  evidence  offered  by  plaintiff" 
proper  or  was  it  erroneous? 

We  have  carefully  analyzed  the  facts  de- 
veloped at  the  trial,  as  disclosed  by  the  rec- 
ord, and  in  our  opinion  the  agreement  or 
arrangement  with  Mr.  House,  who  was  repre- 
senting the  purchaser  in  this  transaction,  by 
which  the  commissions  paid  by  the  purchaser 
and  the  commissions  to  be  paid  by  the  de- 
fendant were  to  be  divided  between  the  agents 
representing  both  the  buyer  and  the  seller, 
clearly  falls  within  that  class  of  contracts 
which  have  been  repeatedly  condemned  by 
the  appellate  courts  of  this  state  and  In  nu- 
merous other  jurisdictions,  upon  the  ground 
that  such  (contracts  and  arrangements  betweea 
agents  and  brokers  are  contraiy  to  public 
policy,  and  therefore  absolutely  void.  The  ap- 
pellate courts  of  this  state  have  spoken  in  no- 
uncertain  or  doubtful  terms  concerning  trans- 
actions similar  to  the  one  in  the  case  at  bar. 
In  Norman  v.  Boseman,  69  Mo.  App.  082,  the^ 

Digitized  by  VjOOQIC 


Ma) 


COBDEB  V.  O'NBILL. 


13 


facts  developed  In  tbat  case  npon  which  the 
conrt  predicated  Its  aanomicement  of  the 
Tale  of  law  which  would  govem  It  were  abont 
as  follows:  The  defendant  owned  some  lots 
-on  Cleveland  avenne,  which  he  valued  at  $20,- 
OOO.  A  syndicate,  of  which  Sawyer  was  a 
member,  owned  a  business  lot  on  Franklin 
avenne,  which  they  valued  at  $50,000.  Saw- 
yer, who  Is  also  a  real  estate  agent,  had  the 
Franklin  avenue  property  for  sale  or  ex- 
change. The  plaintiff  occupied  a  desk  in 
Sawyer's  office.  Previous  to  the  negotiattons 
for  the  trade  in  controversy,  he  had  endeavor- 
-ed  to  exchange  with  the  defendant  other  prop- 
erty which  Sawyer  had  on  his  list  for  the 
<;ieve]and  avenue  property.  Finally,  the  de- 
fendant employed  him  to  trade  with  Sawyer 
on  the  following  basis,  to  wit:  The  Frank- 
lin avenue  property  to  be  put  in  at  $49,600, 
the  defendant  to  convevy  to  Sawyer  the  Cleve- 
land aveuue  property  at  a  valuation  of  $20,- 
<X)0,  the  defendant  to  assume  a  mortgage  debt 
of  $20,000  on  the  Franklin  avenue  lot,  and 
execute  a  second  mortgage  to  Sawyer  for 
$9,500.  The  defendant  agreed  to  pay  plaintiff 
$200  If  he  succeeded  in  making  the  trade. 
Sawyer  agreed  to  make  the  exchange;  and 
the  defendant  backed  out  of  the  trade.  Plain- 
tiff admitted  on  hia  cross-examination  that, 
if  the  trade  had  been  consummated,  he  and 
Sawyer  would  have  "pooled"  and  divided 
their  respective  commissions;  tbat  this  was 
tbeir  universal  way  of  doing  business  in  such 
cases.  The  plaintiff  also  admitted  that  he 
bad  not  communicated  this  arrangonent  be- 
tween himself  and  Sawyer  to  the  defendant 
Upon  this  state  of  facts.  It  was  announced 
as  the  settled  rale  that  a  real  estate  agent 
-cannot  legally  charge  or  receive  commissions 
from  both  parties  to  a  sale  or  trade,  unless 
tbey  consent  to  it,  and  tliat  the  "pooling  ai^ 
rangement"^  embraced  in  the  recitation  of 
facts  as  heretofore  Indicated,  which  was  tes- 
tified to  by  the  plaintiff  In  that  cause,  while 
It  may  not  be  construed  as  strictly  speaking 
a  double  agency,  but  that  it  was  tantamount 
to  It  and  possessed  all  of  its  ugly  features. 
Touching  such  "pooling  arrangement,"  the 
<»nrt  said  that,  under  it,  the  plaintiff  and 
Sawyer  were  attempting  to  do  Indirectly  what 
the  law  would  not  permit  them  to  do  direct- 
ly— that  is  charge  commissions  on  both  sides 
— and  thereby  depriving  the  defendant  of  a 
^slnteteeted  Judgment  and  effort  of  the  plaln- 
tifl  In  effecting  to  the  best  advantage  to  him- 
self an  exchange  of  his  property  with  Sawyer, 
to  which,  under  the  contract  of  employment, 
be  was  Justly  entitled. 

In  Chapman  v.  Cnrrle,  61  Mo.  App.  40,  It 
was  announced  as  a  general  rule  that  "a  man 
cannot  act  as  the  agent  or  representative  of 
both  parties  to  a  trade ;  and,  if  he  puts  him- 
self in  so  unworthy  a  position,  the  law  will 
not  recognize  any  of  his  pretended  rights 
growing  out  of  it.  Such  contracts  are  held 
to  be  absolutely  void,  as  being  contrary  to 
public  policy,  and  it  makes  no  difference  that 
snch  common  agent  was  guilty  of  no  actual 


wrong.  The  courts  refuse  to  countenance  such 
employment,  not  for  the  sake  of  the  princi- 
pals, but  for  the  sake  of  the  law" — and  it  was 
announced  by  the  court  that  the  great  weight 
of  authority  Is  with  this  view.  This  case 
was  cited  approvingly  by  this  court  in  Con- 
nor V.  Black,  119  Mo.,  loc.  clt  184,  24  S.  W. 
184.  In  Lynch  v.  Fallon,  11  R.  I.  811,  23  Am. 
Rep.  458,  it  was  held  tbat  "a  broker  acting  at 
once  for  both  vendor  and  vendee  assumes  a 
double  agency  disapproved  by  the  law,  and 
which,  if  exercised  without  full  knowledge 
and  free  consent  of  both  parties,  is  not  to  be 
tolerated."  It  was  said  by  the  court  in  tbat 
case:  "As  agent  for  the  vendor,  his  duty  is 
to  sell  at  the  highest  price;  as  agent  for  the 
vendee,  his  duty  is  to  buy  for  the  lowest; 
and,  even  if  the  parties  bargain  for  them- 
selves, they  are  entitled  to  the  benefit  of  the 
skill,  knowledge,  and  advice  of  the  agent,  and 
at  the  same  time  to  communicate  with  him 
without  the  slightest  fear  of  betrayal,  so  that 
it  is  hardly  possible  for  him  to  be  true  to 
the  one  without  being  false  to  the  other."  In 
Everhart  v.  Searle,  71  Fa.  256,  it  appeared 
that  the  agent  was  acting  for  the  purchaser 
as  well  as  the  seller.  It  was  there  held  thnt 
such  an  arrangement,  unless  made  with  the 
consent  of  both  parties,  was  void  as  against 
public  policy,  and  it  was  said  by  the  court 
that  "the  danger  of  temptation  from  the  fa- 
cility and  advantage  of  doing  wrong,  which  a 
particular  situation  affords,  does  out  of  mere 
necessity  work  a  dlsqualiflcatlon."  In  Rice 
V.  Wood,  113  Mass.  133,  18  Am.  Rep.  459,  the 
law  as  applicable  to  this  subject  was  very 
clearly  stated.  It  was  there  said  that  "con- 
tracts which  are  opposed  to  open,  upright, 
and  fair  dealing  are  opposed  to  public  policy. 
A  contract  by  which  one  is  placed  under  a 
direct  inducement  to  violate  the  confidence 
reposed  in  him  by  another  la  of  this  char- 
acter. •  •  •  Nor  is  it  necessary  to  show 
that  injury  to  third  persons  has  actually 
resulted  from  such  a  contract,  for  In  many 
cases  when  it  had  occurred  this  would  be 
impossible  to  be  proved.  The  contract  is 
avoided  on  account  of  its  necessarily  injuri- 
ous tendency."  The  reason  of  the  rule  of  law 
applicable  to  the  subject  now  under  discus- 
sion is  nowhere  better  stated  than  in  De 
Stelger  v.  Hollington,  17  Mo.  App.,  loc.  dt 
388.  The  reason  for  such  rule  was  given  In 
this  language  by  the  court  in  tbat  case: 
"Agency  or  employment  for  two  parties  In 
antagonistic  interests  is  not  a  worthy  position 
to  occupy.  It  is  not  possible  for  a  man  to 
serve  two  masters  with  opposing  interests 
honestly,  at  the  same  time.  The  rights  of 
one,  or  the  other,  or  both,  will  necessarily 
suffer.  The  temptation  for  wrong  is  too  great 
for  ordinary  human  nature.  So  Jealous  is 
the  law  as  to  the  relation  between  principal 
and  agent  that  in  passing  on  questions  of  this 
character  arising  between  them  the  mere  fact 
of  the  discovery  of  no  actual  fraud  or  bad 
faith  does  not  relieve  the  case  in  the  least. 
'Tbe  cases  are  nearly,  if  not  aoite,  unlijorm 
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where  the  double  employment  exists,  and  is 
not  known,  no  recovery  can  be  had  against 
the  party  kept  In  Ignorance,  and  the  result 
is  not  made  to  turn  on  the  presence  or  ab- 
sence of  designed  duplicity  and  (laud,  but  In 
consequence  of  established  policy.' "  The  doc- 
trine announced  by  the  Courts  of  Appeals  of 
this  state  are  fully  recognized  by  this  court 
in  Connor  y.  Blac^  119  Mo.  126,  24  S.  W. 
184;  Orumley  v.  Webb,  44  Mo.  444,  100  Am. 
Dec.  304 ;  Atlee  et  al.  t.  Fink,  75  Mo.  100,  43 
Am.  Rep.  885.  In  the  case  last  cited,  Judge 
Henry,  in  speaking  for  this  court,  said:  '*One 
employed  by  another  to  transact  business  for 
blm  has  no  right  to  enter  into  a  contract 
with  a  third  person,  which  would  place  It  in 
bis  power  to  wrong  his  principal  In  the  trans- 
action of  the  business  of  the  latter,  and  which 
would  tempt  a  bad  man  to  act  In  bad  faith  to- 
wards bis  employer.  The  interests  of  the  de- 
fendant's employers,  and  those  of  plaintiffs, 
as  buyers  and  sellers,  were  antagonistic,  and 
defendant  could  not  serve  two  masters  In  a 
matter  in  which  there  was  sudi  a  conflict  In 
their  Interests." 

In  the  case  at  bar  it  is  dear  from  the  tes- 
timony of  plaintiff  and  witness  (}eddes  that 
the  plaintiff  In  tills  cause  was  to  share  in 
the  commissions  to  be  paid  by  both  the  pur- 
chaser and  the  seller.  In  treating  of  a  trans- 
action of  a  similar  character,  the  Supreme 
Court  of  Colorado,  in  Levy  y.  Spencer,  18 
Colo.  532,  83  Pac.  415,  86  Am.  St  Rep.  303, 
thus  emphatically  condemned  it  It  was 
there  said:  "In  our  judgment  this  agree- 
ment comes  clearly  within  that  class  of  con- 
tracts that  is  inhibited  by  public  policy,  and 
consequently  void.  By  its  terms,  each  agent 
was  to  share  in  the  commissions  paid  by  both 
principals.  The  compensation  to  be  Jointly 
shared  was  contingent  upon  the  consumma- 
tion of  the  trade  or  sale,  and  this  would  have 
a  tendency  to  induce  them  to  disregard.  If  not 
sacrifice,  the  interests  of  their  principals,  if 
necessary,  to  effect  that  result  The  fact  that 
a  sale  price  was  fixed  by  the  principals  upon 
their  respective  properties  does  not  answer 
this  objection.  E>ich  was  entitled  to  the  ben- 
efit of  the  unbiased  Judgment  of  his  agent  as 
to  the  value  to  be  placed  upon  the  other's 
property,  and  to  a  reasonable  effort  on  the 
part  of  such  agent  to  obtain  a  reduction  of 
the  value  to  be  allowed  therefor  in  the  ex- 
change. Their  pecuniary  Interests  might 
have  prevented  such  disinterested  action  on 
the  part  of  these  agents;  and.  It  appearing 
from  the  allegations  of  the  complaint  that 
th^  'did  effect  the  trade  or  sale  of  the  prop- 
erty as  between  their  respective  principals,' 
the  transaction  is  as  objectionable  as  those 
universally  condemned,  wherein  one  agent 
acts  for  both  principals  without  their  knowl- 
edge or  consent.  This  objection  is  not  an- 
swered by  the  claim  that  the  evidence  as  in- 
troduced shows  a  transaction  different  from 
that  pleaded,  that  their  principals  negotiated 
the  trade  between  themselves,  and  that  lu 
fact,  plaintiff  and  defendant  act  only  as  mid- 


dlemen in  bringing  Nix  and  Jones  together." 
Cearned  counsel  for  appellant  earnestly  and 
very  ably  present  the  contoitlon  that  the 
court  erred  in  sustaining  the  demurrer  to  the 
evidence  offered  on  the  part  of  the  defendant, 
and  in  directing  a  verdict  for  tlie  defendant 
This  Insistence  by  counsel  for  appellant  is 
predicated  upon  that  line  of  cases  which  hold 
that  if  the  agent  or  broker  Is  not  employed  to 
negotiate  the  sale  or  purchase,  but  simply  to 
bring  two  parties  together  and  permit  them 
to  make  their  own  bargain,  in  such  cases  tbe 
agent  or  broker  is  a  mere  middleman,  and 
may  recover  an  agreed  compensation  from 
either  or  both,  though  neither  may  ieaow  that 
compensation  from  tbe  other  is  expected. 
That  there  Is  a  class  of  cases  maintaining 
such  rule  there  is  no  dispute.  They  are  fully 
cited  in  the  brief  of  learned  counsel  for  ap- 
pellant However,  we  do  not  feel  called  upon 
to  express  an  opinion  as  to  the  soundness  of 
the  doctrine  ainnounced  in  those  cases,  for  tbe 
reason  that  the  facts  developed  upon  the 
trial  of  the  Issue  presented  In  the  new  mat- 
ter embraced  In  the  amended  answer  of  de- 
fendant in  this  case  by  no  means  plaoea  tbe 
plaintiff  In  a  position  to  invoke  the  doctrine 
announced  In  those  cases.  An  analysis  of 
plaintiff's  petition,  which  Is  the  foundation 
of  this  action,  together  with  his  admissions 
as  a  witness,  and  the  testimony  of  his  oo- 
vrorker,  Mr.  Geddes,  clearly  demonstrates 
that  the  plaintiff  was  not  a  mere  middleman, 
but  was  acting  as  the  agent  of  the  defendant 
In  the  sale  of  this  property.  We  find  in  tbe 
petition  an  averment  that  "plaintiff  further 
states  that  at  the  time  of  procuring  said  prop- 
erty for  sale  defendant  only  asked  the  sum  of 
185,000  therefor,  and  by  agreement  with  de- 
fendant offered  and  contracted  said  property 
for  the  sum  of  990,000,  it  being  agreed  that 
the  excess  over  $85,000,  to  wit  $5,000,  should 
be  paid  by  defendant  to  plaintiff  for  making 
said  sale."  Plaintiff  in  his  petition  makes  the 
further  allegation  "that  within  the  time  lim- 
ited plaintiff  sold  said  property  for  $90,000  to 
one  Frank  R.  Tibbets  on  March  22,  1899,  and 
$5,000  of  the  purchase  price  was  thereupon 
paid  by  said  Tibbets  to  defendant  and  tbe 
balance  was  to  be  paid  by  said  Tibbets  on 
or  before  May  1,  1899."  In  our  opinion  it  is 
manifest  from  tbe  disclosures  of  the  record 
that  while  the  plaintiff  may  not  have  com- 
mitted any  wrong  or  perpetrated  any  fraud 
upon  either  the  seller  or  the  buyer  of  the 
property  involved  in  this  transaction,  yet  it 
is  apparent  that  he  was  acting  for  two  par- 
ties occupying  antagonistic  positions.  He  was 
to  receive  commissions  from  the  defendant 
the  seller,  and  also  commissions  from  the 
purchaser.  In  other  words,  he  was  acting  for 
both  parties.  The  defendant  the  owner  of 
the  property,  it  is  true,  had  fixed  a  definite 
price  for  the  property.  The  price  l>elDg  fixed. 
It  was  a  matter  of  interest  to  find  a  purchas- 
er. Plaintiff,  referring  to  information  con- 
cerning this  property  in  his  testimony,  says 
that  he  procured  statistit^  in  reference  to; 
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production,  earnings,  and  royalties,  and  what 
the  royalties  amounted  to  from  Mr.  Bruen, 
who  was  managing  the  property  tor  the  de- 
fendant This  information,  doubtless,  and  as 
the  plaintiff  states,  was  procured  for  the 
purpose  of  inducing  the  party  they  had  in 
hand  to  purchase.  Now,  It  Is  clear  that  he 
was  to  receive  commissions  for  making  the 
purchase  of  this  property  from  the  purchaser. 
Therefore  we  are  unable  to  see  how  it  can  be 
seriously  contended,  eren  upon  the  question 
of  presenting  this  information  to  the  pur^ 
chaser  with  the  purpose  of  inducing  him  to 
purchase,  that  the  plaintiff  occupied  a  disin- 
terested  position,  and  unsurrounded  by  any 
incentive  to  act  unfairly  with  the  defendant 
or  the  purchaser,  from  both  of  whom  he  was 
to  receive  commissions.  We  do  not  mean  to 
say  that  he  In  any  way  colored  the  Informa'^ 
tlon  he  received  in  respect  to  the  output, 
earnings,  and  royalties  of  the  property  to  sell 
to  the  purchaser,  but  we  do  say  that  he  was 
deeply  Interested  In  the  consummation  of 
that  sale,  and  the  incentive  to  unduly  color 
the  Information  he  had  received,  when  pre- 
senting It  to  the  purchaser,  was  present 
Therefore  it  follows  that  he  was  acting  as 
well  for  the  purchaser  as  he  was  for  the  sel- 
ler, and  In  presenting  this  property  to  the 
purchaser,  who  was  one  of  his  principals, 
there  was  at  least  present  the  Incentive  for 
him  not  to  act  In  that  fair  and  disinterested 
manner  which  his  duty  would  require  him, 
under  the  circumstances,  to  do.  While  it  may 
be  said  that  a  misrepresentation  as  to  the 
value  of  the  property  and  its  output  and 
earnings  would  not  prejudice  the  Interests 
and  rights  of  the  defendant,  the  seller,  yet 
It  must  not  be  overlooked  that  this  plaintiff 
was  acting  for  both  parties,  and  that  If  be 
In  any  way  misrepresented  the  property  to 
the  purchaser,  with  a  view  of  inducing  him 
to  purchase,  he  was  committing  a  wrong 
against  him  from  whom  be  was  receiving  a 
commission  to  make  such  purchase.  But, 
aside  from  this,  the  plaintiff  admitted  upon 
tbe  witness  stand  that  he  was  present  at  the 
ttnie  the  contract  of  sale  was  agreed  to  be- 
tween Flayter  and  Bruen,  and  also  that  he 
took  part  In  the  discussion  at  that  meeting. 
When  the  inquiry  was  made  of  the  plaintiff 
as  to  who  fixed  the  terms  or  who  agreed  upon 
the  terms,  he  answered:  "I  arranged  the 
terms  with  Mr.  Bruen."  The  further  inquiry 
was  propounded,  "I  mean  between  Playter 
and  Bruen" ;  and  the  plaintiff  answered  that 
"ive  were  all  together,  all  three  of  us,  dis- 
cussing the  matter  together,  you  know."  It 
is  true  that  the  plaintiff  In  testifying  in  re- 
lation to  this  transaction  made  some  an- 
swers which  seemingly  are  in  conflict  with 
those  recited  in  the  statement  of  this  cause. 
Such  questions  and  answers  are  embraced 
and  referred  to  in  the  brief  of  counsel  for 
appellant  It  Is  sufficient  to  say  upon  that 
question  tha^  even  though  the  answers  re- 
ferred to  in  the  brief  of  counsel  were  to  be 
construed  as  in  conflict  with  the  other  an- 


swers made  by  the  plaintiff,  yet  we  take  It 
that  the  court  If  the  plaintiff  in  respond- 
ing to  questions  made  answers  which  were 
against  his  Interest  would  be  justified  In  act- 
ing upon  the  statement  contained  In  those  an- 
swers, for  the  reason  that  they  were  pre- 
sumptively true. 

We  see  no  reason  to  further  discuss  the 
propositions  disclosed  by  the  record.  We  are 
of  the  opinion  that  the  plaintiff  does  not 
fall  within  that  class  of  cases  which  would 
designate  him  as  a  middleman.  The  appel- 
late courts  of  this  state,  as  Indicated  In  the 
citations  heretofore  made,  evidently  do  not 
look  upon  with  favor  any  doctrine  which 
would  encourage  agents  and  brokers  in  ac- 
cepting commissions  in  deals  from  both  par- 
ties occupying  antagonistic  positions  in  such 
deal.  Agents  engaged  in  the  sale  of  real  es- 
tate should  have  but  one  principal,  who  Is 
entitled  to  the  best  Judgment  disinterested 
advice,  and  assistance  and  service  of  such 
agents  respecting  the  deals  which  they  may 
have  In  hand,  and  we  are  unwilling,  where 
the  proof  shows  that  commissions  and  ar- 
rangements have  been  entered  into  by  which 
the  agent  or  broker  Is  to  receive  commissions 
from  both  sides,  to  indulge  In  any  refined 
theories  to  make  him  a  middleman,  when 
seeking  to  recover  the  amount  of  the  commis- 
sion agreed  upon  between  one  of  such  prin- 
cipals. 

We  have  given  expression  to  our  views  up- 
on the  leading  legal  propositions  disclosed 
by  this  record,  which  results  in  the  conclusion 
that  the  action  of  the  trial  court  In  sustain- 
ing the  demurrer  to  the  evidence  was  proper, 
and  its  Judgment  should  be  affirmed.  It  Is  so 
ordered.   All  concur. 


FLAHERTY  v.   ST.   LOUIS  TRANSIT  CO. 

(Supreme  Court   of  Missouri,  Division   No   1. 
Nov.  27,  1907.) 

1.  Damaois— ExcnssiVK  Damaoxs. 

In  an  action  for  personal  injuries.  It  ap- 
peared that  plaintiff  was  an  umnarried  woman. 
83  years  of  age,  in  good  health,  earning  $5  per 
week  as  a  domestic;  that  blood  poisoning  set 
in  soon  after  the  injury,  and  plaintiff's  phy> 
steal  condition  made  amputation  Impossible  for 
over  two  months;  that  both  flesh  and  bone  of 
her  foot  sloughed  away,  finally  necessitating  am- 
putation ;  that  the  Injured  limb  would  'be  two 
mcbes  shorter  than  the  other,  necessitating  a 
halting  walk;  that  her  doctor  bill  was  $500: 
that  sne  was  bedridden  for  several  months  and 
was  bound  for  expenses  for  medicine  and  nurs' 
ing.  Held,  that  a  judgment  for  $7,500  was  not 
BO  excessive  as  to  warrant  setting  it  aside. 

[E}d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  {§  380,  381.] 

2.  CABRIERS— INJTJBT  TO  PASSKNGEa— INSTBUO- 
T10N8 — CONFUCTIRO  THEOBIES— PBESENTA- 
TION. 

In  an  action  against  a  railway  company 
for  injuries  to  a  passenger,  where  plaintiff's 
testimony  tended  to  show  that  the  car  had 
stopped  at  the  proper  place  to  receive  passen- 
gers, that  there  was  an  implied  Invitation  to 
enter,  that  while  she,  in  the  usual  way  and  with 
proper  care,  was  entering  the  car,, there  was  a 
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sudden  movement  forward  throwing  ber  down 
with  one  foot  under  the  wheels,  and  defendant's 
testimony  tended  to  show  either  that  plaintiff 
was  forced  against  and  under  the  car  by  a  crowd 

Sushing  to  get  on,  or  that  she  negligently  un- 
ertook  to  mount  a  moving  car  before  it  reached 
the  stopping  place,  and  was  injured  by  her  own 
inadvertence,  each  party  was  entitled  to  instruc- 
tions on  their  respective  theories  of  the  case. 

3.  TBIAI — iNSTBUOnONS — SurnciENCT. 

An  instruction  ought  not  to  be  read  as  If 
it  stood  solitary  and  alone,  independent  of  other 
instructions,  neither  should  a  general  instruction 
covering  the  whole  case  Ignore  essential  Elements 
of  the  case  made. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
voi.  46,  Trial,  SS  613-623,  703-717.] 

4.  Saue — Genebai.  Instructions. 

An  instruction  which  puts  certain  facts  to 
the  jury,  and  tells  them  that  if  they  find  that 
way  plaintiff  is  entitled  to  recover,  is  a  gen- 
eral instruction. 

B.  Carribbb  —  AarioN  foe  Injury  to  Pas- 
BKNGERS—lNSTBuoTiONS— Construction. 
A  gen'eral  instruction  for  plaintiff,  which, 
among  other  things,  charged  that,  if  defendant's 
servants  in  charge  of  the  car  received  plaintiff 
as  a  passenger  thereon,  and  if  while  she  was  on 
the  run-board  thereof,  etc.,  they  caused  or  suf- 
fered the  car  to  start  and  move  forward,  etc., 
in  the  absence  of  contributory  negligence,  plain- 
tiff could  recover,  in  effect  requires  the  jury  to 
find  that  plaintiff  was  invited  to  enter  the  car, 
and  had  accepted  the  invitation,  and  is  not  open 
to  the  objection  that  it  permits  plaintiff  to 
recover  without  a  finding  that  the  car  had  stop- 
ped when  plaintiff  sought  to  enter. 

6.  Teiaiv— Instructions. 

If  the  instruction  was  vague  as  to  requir- 
ing the  jury  to  find  that  the  car  had  stopped 
when  plaintiff  attempted  to  board  it,  in  order 
to  recover,  the  jury  could  not  be  misled,  where 
other  instructions  plainly  required  them  to  find 
that  the  car  had  stopped  at  a  point  where  de- 
fendant usually  received  passengers,  to  entitle 
plaintiff  to  recover,  and  further  cliarged  that 
plaintiff  must  establish  by  the  greater  weight  of 
evidence  that  she  received  the  injuries  in  the 
manner  she  alleged,  and  that  otherwise  the  ver- 
dict must  be  for  defendant,  and  that,  before  they 
found  for  plaintiff,  they  must  find  she  got  on  the 
run-tKwrd  when  the  car  was  stopped,  and  that 
her  injury  must  be  found  to  be  the  result  of  a 
subsequent  forward  movement,  and  that  if  plain- 
tiff was  in  a  crowd,  which  was  trying  to  board 
the  car  before  it  stopped,  and  plaintiff,  notwith- 
standing warnings,  attempted  to  board  the  car 
before  it  stojiped,  etc.,  or  if  the  pressure  of  the 
crowd,  combined  with  her  attempt,  threw  her 
under  the  wheels,  or  if  it  was  a  mere  accident 
wlthont  fault  on  either  side,  she  could  not  re- 
cover. 

7.  Same— Sudden   Jebks — Danqeb   of  Posi- 
tion. 

Where  plaintifTs  testimony  placed  her  with 
one  foot  on  the  run-board  of  an  electric  car  and 
one  on  the  floor  of  the  car  raising  herself  to 
pass  into  it  at  the  time  the  car  started  up,  it 
Is  not  error  in  presenting  her  theory  to  assume 
that  plaintiff  was  in  a  position  of  danger  at  the 
time  of  the  alleged  start. 

8.  Same  —  Refusal  of  Instructions  —  Ele- 
ments Albeadt  Given. 

Refusal  of  an  instruction  is  not  error  when 
the  vital  elements  thereof  have  been  given  in 
other  instructions. 

[E}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  46,  Trial,  §S  651-659.] 

9.  Damages— Measure    or    Dauases— Nubs- 

INO. 

Where  there  is  proof  that  plaintiff  remained 
for  a  few  days  at  a  hospital  and  was  there  at- 
tended by  a  nurse,  who  was  a  stranger  to  her. 


expense   of  nursing-  was   a  proper  element   of 
damages. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Damages,  I  243.] 

10.  Trial— iHarBUCTiOHS— More  Specific  In- 
structions—Requests— Necessitt. 

Where  there  is  evidence  of  nursing  at  a 
hospital  by  a  stranger,  as  well  as  by  a  sister  at 
her  home,  and  the  value  of  nursing  generally  is 
shown,  in  the  absence  of  a  request  limiting  re- 
covery to  nursing  at  the  hospital,  it  is  not  er- 
ror to  give  a  general  instruction  permitting  re- 
covery for  nursing,  since  the  fault  if  any,  was 
in  nondirection,  and  not  misdirection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §  62&] 

11.  Same  —  Nubsinq  —  LnnxATioN   as   to 

Amount. 

In  an  action  by  a  passenger  for  injuries, 
where  the  petition  asks  no  specific  amount  under 
any  head  or  item  of  damages,  but  the  elements 
of  damage  are  set  forth  with  particularity,  and 
a  general  verdict  is  prayed  covering  them  all,  an 
instruction  putting  the  question  of  damages  to 
the  jury,  as  the  petition  did,  is  not  bad,  in  the 
absence  of  a  request  for  a  more  specific  instruc- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  i  628.] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; John  W.  McElhinney,  Judge. 

Action  by  Kate  Flaherty  against  the  St. 
Louis  Transit  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Boyle  &  Priest  and  Glendy  B.  Arnold,  for 
appellant  A.  R.  Taylor  and  Albert  B.  Hatis- 
man,  for  respondent 

LAMM,  J.  PlalntlflT  had  Judgment,  nisi, 
for  $7,500  In  an  action  for  negligence.  F^m 
that  Judgment,  the  defendant  appeals  here. 

The  petition  charges,  and  the  proof  shows, 
that  defendant  on  the  12th  day  of  June,  1904, 
was  a  corporation  operating  a  railroad  and 
the  cars  running  thereon  to  Creve  Coeur 
Lalie,  in  St  Louis  county.  It  Is  further 
charged,  as  follows:  That  "whilst  defend- 
ant's in-bound  car  was  stopped  at  said  place 
to  receive  passengers  therein,  the  plalntlfif 
was  by  defendant's  servants  In  diarge  of 
said  car  received  as  a  passenger  thereon,  and 
whilst  she  was  on  the  run-board  or  step  of 
said  car,  and  whilst  she  was  stepping  from 
said  run-board  or  step  of  said  car,  up  and 
into  said  car,  to  a  seat  on  said  car  or  a  place 
to  ride  in  security  on  said  car  as  a  passenger, 
and  before  she  bad  a  reasonable  time  or  op- 
portunity to  reach  a  seat  or  place  to  ride  In 
security  on  said  car,  defendant's  servants  In 
charge  of  said  car  negligently  caused  and 
suffered  said  car  to  start  and  move  forward 
and  to  sustain  a  severe  shock,  whereby 
plaintiff  was  thrown  from  her  said  position 
on  said  car  to  the  ground,  and  her  left  foot 
was  thereby  thrown  under  the  wheels  of  said 
car  and  so  badly  mangled  as  to  require  am- 
putation of  all  the  foot  except  the  heel. 
Plaintiff  was  thereby  otherwise  Injured  both 
externally  and  internally.  That  by  her  in- 
juries so  sustained  plaintiff  has  suffered  and 
will  suffer  great  pain  of  body  and  mind,  has 
been  and  will  be  permanently  disabled  fioui 
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labor,  and  has  lost  and  will  lose  the  earnings  of 
her  labor,  and  has  incurred  and  will  incur  large 
expenses  for  medicines  and  for  medical  and 
iurglcal  attention  and  nursing,  and  has  been 
permanently  maimed  and  rendered  a  crlpple_ 
for  life,  to  her  damage  In  the  sum  of  $25,000, 
for  which  sum  she  prays  Judgment"  The  an- 
swer was  a  general  denial,  and,  further, 
"that  plaintiff's  alleged  injuries  were  caused 
by  her  own  negligence  directly  contributing 
thereto,  in  attempting  to  board  a  moving  car, 
before  same  had  come  to  a  stop  for  the  pur- 
pose of  receiving  passengers." 

The  nncontrf^dicted  testimony  tends  to 
show  that  defendant's  railroad  runs  from  the 
city  of  St.  Louis  to  Creve  Coeur  Lake,  some 
distance  in  the  country,  via  Delmar  Gar- 
den; that  there  was  an  aggregation  of  so- 
called  fetching  allurements  there,  besides  a 
possible  pleasing  prospect  of  land  and  wa- 
ter, to  wit,  a  scenic  railroad  or  "switch- 
back," popcorn  and  peanut  stands,  etc.;  that 
at  the  entrance  of  said  switch-back  defend- 
ant's track  makes  a  loop  which-outgolng  cars 
pass  around,  and,  when  turned  towards  the 
town,  become  incoming  cars.  As  we  grasp 
It,  the  place  for  receiving  and  discharging 
passengers  is  at  a  platform  after  the  cars 
have  passed  around  this  loop.  There  is  evi- 
dence indicating  this  was  a  Sunday  evening, 
and  as  many  as  2,000  or  3,000  people  were 
at  Creve  Coeur  Lake  for  an  outing.  Plain- 
tiff, an  unmarried  woman,  in  good  health, 
was  a  domestic  In  the  service  of  Mrs.  Shan- 
non at  a  weekly  wage  of  $5.  Late  in  the 
afternoon,  at  about  4  p.  m.,  a  Mrs.  From, 
Mrs.  Shannon,  and  Miss  Flaherty  boarded 
one  of  defendant's  cars  and  rode  to  Creve 
Coeur  Lake.  They  remained  there  imtil 
about  9  p.  m.  The  evening  was  fine  and  the 
locus  in  quo  well  lighted.  So,  too,  there  is 
no  dispute  as  to  the  character  of  the  Inju- 
ries received  by  plaintiff.  In  that  regard, 
the  record  shows  she  proved  the  allegations 
of  her  i>etitlon.  She  was  permanently  In- 
jured. Her  left  leg,  the  Injured  one,  is  two 
Inches  shorter  than  the  other,  and  her  foot 
was  amputated  at  the  heel;  the  lower  ex- 
tremity of  the  tibia  and  fibula  and  calcaneum 
(beel  bone)  being  sawed  off.  Her  doctor's 
bill  Is  $500.  She  was  bedridden  for  several 
months  and  is  confessedly  bound  for  expens- 
es for  medicines.  Having  remained  for  a 
few  days  at  St  John's  Hospital,  she  was  tak- 
en to  the  home  of  a  married  sister,  and  there 
nursed  day  and  night  while  helplessly  bed- 
ridden. At  St  John's  she  was  attended  by 
one  of  the  nurses  employed  there.  There  is 
no  testimony  she  was  nursed  at  her  sister's 
borne  by  any  one,  save  her  sister,  or  members 
of  her  sister's  family.  There  is  no  testimony 
she  bad  been  a  member  of  that  family.  To 
the  contrary,  she  was  33  years  old  and  liv- 
ing out  at  service  earning  her  own  living.  In 
connection  with  her  nursing,  she  offered  to 
prove,  and  did  prove  (without  objection  from 
defendant),  that'  reasonable  pay  for  a  nurse 
rendering  similar  day  and  night  service  was 
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$5  per  day.  But  plaintiff  tendered  no  proof 
of  an  express  contract  of  pay.  So,  too,  it 
was  shown  by  all  the  testimony  that  these 
three  ladles  undertook  to  board  one  of  de- 
fendant's return  cars  to  go  home.  The  car 
was  an  open  summer  car  with  a  canvas 
roof,  known  as  a  "moonlight  car."  It  was 
about  4T  feet  long;  its  seats  ran  crosswise 
and  would  accommodate,  say,  06  passengers. 
Along  one  side  of  it  there  was  a  "run-hoard" 
or  "running  board,"  about  19  inches  above  the 
rail.  This  run-board  from  end  to  end  was 
the  step  used  to  enter  and  leave  the  car  on. 
Its  open  side,  and  from  this  run-board  there 
was  a  rise  of  a  few  Inches  to  the  main  floor 
of  the  car. 

So  far,  there  is  accord;  but,  as  to  the  In- 
cidents of  the  injury  and  the  cause  of  it,  the 
evidence  is  in  irreconcilable  conflict  Thus, 
on  plaintiff's  part  there  was  evidence  tending 
to  show  that  the  car  reached  the  place  desig- 
nated by  defendant  for  passengers  to  get  on 
and  off;  that  It  stopped;  that  at  the  time 
plaintiff  xmdertook  to  board  the  car  it  was 
standing  still,  and  there  were  few.  If  any, 
passengers  on  the  car;  that  there  was  no 
crowd  about  the  car,  and  no  particular  rush. 
It  being  practically  empty  at  the  time;  that 
the  three  ladies  were  together  and  awaiting  a 
car;  that  Mrs.  From  got  on  first,  and  took  a 
seat  about  the  middle  of  the  car;  that  Mrs. 
Shannon  then  followed  her  and  seated  herself 
In  the  same  seat;  that  thereupon  Miss  Flaher- 
ty followed  to  get  Into  the  same  seat;  that 
she  got  hold  of  an  upright  in  the  car  and  got 
on  the  run-board;  that  with  one  foot  on  the 
run-board  and  one  on  the  floor  of  the  car 
she  was  raising  herself  to, get  into  the  car 
to  take  a  seat,  and  when  in  that  ticklish  fix, 
poised  on  a  balance,  so  to  speak,  the  signal 
bell  rang,  and  the  car  suddenly  started  for- 
ward a  distance  of  from  two  to  six  feet  and 
threw  her  violently  backward  and  caused 
her  left  foot  to  get  on  the  rail,  and  either 
the  forward  or  back  wheels  of  the  hindmost 
truck  caught  her  foot,  whereat  the  car  again 
stopped,  this  time  with  the  wheel  resting  on 
her  foot  smashed  and  pinned  fast  to  the  rail. 
Plaintiff  introduced  evidence  tending  to 
show,  further,  that  there  were  three  cars 
is  a  row,  ail  standing  still;  that  the  car  In 
question  was  the  middle  one;  that  the  for- 
ward car  was  moved  ahead;  and  that  the 
middle  car  then  hitched  up,  following  the 
forward  one. 

Defendant's  evidence  was  strongly  contrary 
to  the  foregoing.  For  instance,  It  Introduced 
testimony  tending  to  show  there  was  a  rush 
to  board  the  car  before  it  stopi)ed  and  as  the 
car  came  arotmd  the  loop;  that  the  con- 
ductor and  motorman  were  crying  out  to 
the  people  to  stand  back,  to  keep  away 
and  not  get  hurt  or  killed,  and  could  not 
control  the  crowd;  that  there  was  a  crowd 
congregated  there,  eager  to  return  to  town; 
that  the  car  came  around  the  loop  slow- 
ly, the  motorman  feeding  his  power  gent- 
ly by  moving  up  a  notch,  now  and  then; 
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that  he  did  not  stop  the  car  at  all  nntll  It 
reached  the  iklatf orm ;  that,  when  he  stopped 
to  allow  passengers  to  enter  the  car,  one  of 
the  rear  wheels  was  found  to  be  on  plalntUTs 
foot ;  that,  when  notified  of  that  fact,  he  back- 
ed the  car  off  her  foot;  that  the  movement 
off  her  foot  was  the  only  movement  the  car 
made  after  It  stopped;  and  that  there  was 
no  signal  bell  to  go  on  after  the  car  stopped 
for  passengers.  Neither  defendant's  motor- 
man  nor  conductor  saw  plaintiff  or  her  friends 
getting  on  the  car,  or  anything  of  the  acci- 
dent, until  a  halloo  was  raised  that  the  car 
*was  on  a  lady's  foot.  One  of  defend- 
ant's witnesses,  however,  did  testify  that  the 
car,  before  smashing  plalntltTs  foot,  stopped 
a  little  while,  a  short  ways  off,  and  then 
started  forward.  To  offset  this,  he  further 
said  that,  at  the  time  the  car  stopped  the  first 
time,  plaintiff  and  her  companions  were  not 
close  enough  to  it  to  get  on.  At  least,  the 
witness  was  at  the  spot  and  trying  to  keep 
the  crowd  back,  and  then  went  forward.  We 
do  not  understand  that  he  saw  plaintiff  at  the 
time  she  was  trying  to  board  the  car.  No 
other  eyewitness  introduced  by  defendant 
testified  to  seeing  plaintiff  trying  to  board 
the  car.  The  broad  and  open  Inference  from 
defendant's  testimony  is  that  plaintiff  was 
either  pushed  by  the  crowd  on  the  rail  while 
the  car  was  moving,  or,  that,  in  undertaking 
to  unnecessarily  and  negligently  mount  a 
moving  car,  she  met  with  her  mishap.  How- 
ever, there  seems  to  be  little.  If  any,  contra- 
diction as  to  the  fact  that  when  plaintiff 
fell  she  fell  badiwards,  straight  out  from  the 
car.  It  seems  the  run-board  projects  quite  a 
distance  beyond  the  rail  and  the  wheels;  and 
defendant's  learned  counsel  argue  that  the 
position  in  which  she  fell  and  her  awkward 
explanation  of  how  she  fell  into  that  position 
are  "physical  facts"  destroying  the  theory 
that  she  was  thrown  In  that  way  with  her 
foot  on  the  rail  by  the  movement  of  the  car. 
It  is  allowable  to  say,  possibly,  that  the  way 
a  person  would  fall,  and  the  position  he 
would  occupy  when  prone  upon  the  ground, 
would  depend  too  much  upon  the  play  of  in- 
stantaneous and  convulsive  muscular  energy 
to  be  predetermined,  or  determined  at  all,  ac- 
cording to  any  known  rule.  It  might  be  a 
physical  fact  that  a  person  would  fall  and 
lie  in  a  given  way  under  given  circumstances ; 
and  It  might  also  be  a  physical  fact  that  the 
same  person  falling  under  the  same  circum- 
stances would  lie  or  roll  in  an  entirely  differ- 
ent way.  If  the  crowd  rushed  upon  plain- 
tiff and  pushed  her  foot  under  the  wheels,  or 
if  in  a  rush  she  carelessly  got  on  a  moving 
car,  it  is  not  any  more  apparent  why  she 
could  fall  backwards  than  that  she  should  be 
thrown  backwards  out  of  a  car  by  a  forward 
Jerk. 

The  court,  among  others,  gave  the  follow- 
ing Instructions: 

"(1)  If  the  Jury  find  from  the  evidence  in 
this  case  that  the  defendant,  on  the  12th  day 
of  Jime,  1904,  was  operating  the  car  mention- 


ed in  the  evidence  as  injuring  the  plaintiff  a» 
a  carrier  of  passengers  for  hire,  and  if  the 
Jury  find  from  the  evidenoe  that  on  the  even- 
ing of  said  day,  at  or  near  Creve  Coeur  Lake^ 
at  the  place  mentioned  in  the  evidence,  de- 
fendant's servants  In  charge  of  said  car  re- 
ceived the  plaintiff  as  a  passenger  on  said 
car,  and  if  the  Jury  find  from  the  evidence 
that  whilst  the  plaintiff  was  on  said  car  and 
the  running  board  thereof,  and  before  she 
had  a  reasonable  time  or  opportunity  ti> 
reach  a  seat  on  said  car,  or  a  place  of  safety 
on  said  car,  defendant's  servants  in  charge 
of  said  car  negligently  caused  or  suffered  said 
car  to  start  and  move  forward  and  sustain  a 
shock,  and  that  thereby  plaintiff  was  thrown 
from  said  car,  and  run  upon,  and  her  foot 
crushed  and  injured  by  the  wheel  of  said  car, 
and  If  the  Jury  find  from  the  evidence  that 
plaintiff  was  exercising  ordinary  care  at  the 
time  of  her  injury,  she  is  entitled  to  recover. 

"(2)  The  court  Instructs  the  Jury  that.  If 
they  find  from  the  evidence  In  this  case  that 
defendant  was  on  the  12th  day  of  June,  1904, 
operating  the  car  mentioned  in  the  evidence 
as  injuring  the  plaintiff,  for  the  purpose  of 
carrying  passengers  for  hire,  and  if  the  Jury 
find  from  the  evidence  that  on  the  evening  of 
said  day,  at  or  near  Creve  Coeur  Lake,  de- 
fendant's servants  In  charge  of  said  car  sitop- 
ped  said  car  at  the  platform  mentioned  In 
the  evidence,  and  that  said  place  was  one  of 
the  points  where  defendant  usually  received 
passengers  on  said  car,  then  the  court  de- 
clares the  law  to  be  that  defendant's  servants 
In  charge  of  said  car  were  In  duty  bound  to 
keep  said  car  stopped  until  all  passengers 
Intending  to  become  passengers  on  said  car 
had  a  reasonable  time  and  opportunity  to  do 
BO,  and  before  starting  said  car  (if  they  did 
so  start  said  car),  to  use  ordinary  care  to  see 
that  no  passenger  was  in  danger  from  a  move- 
ment of  said  car. 

"(3)  Plaintiff  alleges  as  her  cause  of  action 
in  this  case  that  on  the  12th  day  of  Jane, 
1902,  at  Creve  Coeur  Lake,  In  St  Lonls  coun- 
ty. Mo.,  while  defendant's  car  was  stopped 
at  said  place  to  receive  passengers  thereon, 
the  plaintiff  was  by  defendant's  servants  in 
charge  of  said  car  received  as  a  passenger 
thereon,  and  that  while  plaintiff  was  on  the 
running  board  or  step  of  said  car,  and  while 
she  was  stepping  from  said  running  board  or 
step  of  said  car  up  and  onto  said  car  to  a 
seat  In  said  car,  or  to  a  place  to  ride  In  se- 
curity on  said  car,  and  _  before  she  bad  a  rea- 
sonable opportunity  to  reach  a  seat  or  place 
to  ride  In  security  on  said  car,  defendant's 
servants  in  charge  of  said  car  negligently 
caused  and  suffered  said  car  to  start  and 
move  forward  and  to  sustain  a  severe  shock, 
whereby  plaintiff  was  thrown  from  her  posi- 
tion on  4aid  car  to  the  ground,  and  that  there- 
by she  received  the  injury  of  which  she  com- 
plains. The  act  of  negligence  complained 
of  and  alleged  in  the  petition  Is  that,  when 
plaintiff  was  on  the  running  board  or  step  of 
the  car,  the  servants  of  defendant  In  charge 
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of  the  car  negligently  caused  or  Buffered  said 
car  to  start  and  move  forward  and  to  sustain 
a  shock,  and  that  such  negligence  In  causing 
or  suffering  said  car  to  move  forward,  and 
by  such  moving  or  suffering  said  car  to  more 
forward  to  cause  a  shock,  threw  plaintiff  to 
the  ground  and  caused  the  injury  of  which 
she  complains.  The  burden  Is  on  plaintiff 
throughout  the  whole  case  to  prove,  to  the 
satisfaction  of  the  Jury,  by  the  greater  welgnt 
of  the  evidence,  that  said  alleged  act  of  negli- 
gence caused  the  Injury,  If  any,  of  which 
plaintiff  complains,  and  unless  the  Jury  be- 
lieves that  plaintiff  has  proved,  by  the  greater 
weight  of  the  evidence,  that  defendant's  said 
servants  were  negligent  In  the  manner  alleged 
as  aforesaid,  and  that  said  alleged  act  of 
negligence  caused  the  Injury,  if  any,  which 
plaintiff  suffered,  then  the  verdict  must  be  for 
defendant. 

"(4)  Defendant  In  Its  answer  denies  the 
negligence  alleged  as  the  cause  of  plnlutlfTs 
alleged  injuries,  and.  In  addition  thereto,  de- 
fendant alleges  that  said  Injuries,  If  any, 
were  caused  by  plaintiff's  own  negligence  di- 
rectly contributing  thereto  in  attempting  to 
board  a  moving  car  before  the  same  had 
come  to  a  stop  for  the  purpose  of  receiving 
passengers.  While  the  burden  is  on  defend- 
ant to  prove  the  allegation  of  its  answer  to 
tbe  purport  that  plaintiff  was  injured  by  her 
own  negligence,  yet  that  does  not  relieve  the 
plaintiff  from  the  burden  of  proving,  by  the 
greater  weight  of  the  evidence,  that  her  In- 
Jaries,  If  any,  were  caused  by  the  negligence 
of  def^dant  and  its  servants  in  the  manner 
In  which  plaintiff  charges  it  was  done.  In 
other  words,  plaintiff  must  prove,  to  the  satis- 
faction of  the  Jury,  by  the  greater  weight  of 
the  evidence,  that  she  received  the  injuries. 
If  any,  of  which  she  complains,  in  the  way  she 
alleges  she  received  them,  and,  unless  she 
bas  BO  done,  then  the  verdict  most  be  for 
defendant." 

"(7)  Before  the  Jury  can  find  for  the  plala- 
tlff  to  this  case,  they  must  believe  from  the 
greater  weight  of  the  evidence  that  plaintiff 
got  onto  the  runnnig  board  or  step  of  the  car 
when  it  had  stopped,  and  that  while  she  was 
in  that  position  the  car  was  started  forward 
and  sustained  a  shock,  by  which  she  was 
tbroi^'n  from  the  car  and  received  her  inju- 
ries, and,  unless  they  so  believe,  then  she  can- 
not recover  in  this  case,  although  the  Jury 
may  believe  that  defendant  was  negligent  in 
seme  other  way  or  manner. 

"(8)  If  the  Jury  believe  from  the  evidence 
tbat,  when  tl>e  car  on  which  it  Is  alleged 
plaintiff  received  her  injury  was  approaching 
tbe  stopping  place,  there  was  a  crowd  of  peo- 
ple trying  to  board  the  car  before  it  stopped, 
and  that  plaintiff  was  In  the  crowd,  and  tbat 
tbe  car  was  moving  slowly,  and  the  conductor 
and  others  were  warning  the  crowd  to  keep 
off  or  back  from  the  car  until  it  stopped,  and 
tbat  notwithstanding  such  warnings  plaintiff 
attempted  to  board  the  car  before  it  stopped, 
and  that  before  It  stopped  she  fell,  and  her 


foot  was  caught  under  the  car,  and  that  she 
was  not  on  the  car  and  was  not  thrown  off 
the  car  by  any  sudden  shock  of  the  car  in 
starting  forward  after  she  had  got  onto  the 
car,  then  the  plaintiff  is  not  entitled  to  recov- 
er in  this  case,  and  the  verdict  must  be  for 
defendant 

"(9)  Although  the  Jury  may  believe  tbat 
plaintiff  had  not  boarded  the  car,  but  was 
trying  so  to  do,  and  that  the  pressure  of  a 
crowd  about  and  around  her,  combined  with 
her  attempt  to  b:jard  the  car,  threw  her  down, 
and  that  thereby  her  foot  was  caught  under 
a  wheel  of  the  car  and  injured,  and  that  she 
was  not  thrown  from  the  car  by  its  moving 
forward  and  said  car  sustaining  a  shock,  that 
plaintiff  cannot  recover,  and  the  verdict  most 
be  for  defendant. 

"(10)  If  the  Jury  believe  from  the  evidence 
that  neither  plaintiff  nor  defendant  was 
guilty  of  negligence,  as  defined  in  other  In- 
structions, but  that  the  Injuries,  if  any,  sus- 
tained by  plaintiff,  were  the  result  of  an  ac- 
cident, then  the  Jury  should  find  for  the  de- 
fendant" 

"(12)  If  the  Jury  find  for  plaintiff,  they 
should  assess  her  damages  at  such  sum  as 
they  may  believe  from  the  evidence  will  be 
a  fair  compensation  to  her:  First,  for  any 
pain  of  body  or  mind  which  tbe  jury  may 
believe  from  the  evidence  she  has  suffered 
or  will  hereafter  suffer  by  reason  of  her  in- 
juries and  directly  caused  thereby.  Second, 
for  any  loss  of  the  earnings  of  her  labor 
which  tbe  Jury  may  believe  from  the  evidence 
she  has  sustained  or  will  hereafter  sustain 
by  reason  of  her  injuries  and  directly  caused 
thereby.  Third,  for  any  expenses  necessarily 
incurred  for  medicines,  medical  or  surgical 
attention,  or  nursing  which  the  Jury  may  be- 
lieve from  the  evidence  the  plaintiff  has  in- 
curred by  reason  of  her  injuries  and  directly 
caused  thereby." 

Of  the  foregoing  instructions  defendant 
now  complains  of  Xo.  1  and  No.  12. 

Defendant  among  other  instructions  re- 
fused, asked  No.  17,  reading  as  follows: 
"While  It  was  the  duty  of  defendant  as  a  car- 
rier of  passengers,  to  exercise  a  tilgh  degree 
of  care,  in  receiving  and  protecting  plaintiff 
if  she  sought  to  enter  defendant's  car  as  a 
passenger,  yet  plaintiff  ought  on  her  part  to 
exercise  ordinary  care  when  seeking  to  be- 
come a  passenger,  and  If  she  entered,  or  at- 
tempted to  enter,  defendant's  car  while  it 
was  In  motion,  she  did  so  at  her  own  peril, 
unless  the  Jury  fivther  believe  that  defend- 
ant's servants  in  charge  of  the  car  by  their 
conduct  Invited  her  to  enter  before  the  car 
stopped;  and  if  the  Jury  further  believe  that 
defendant's  conductor,  and  others,  if  any, 
acting  upon  the  request  of  defendant's  serv- 
ants, publicly  warned  those  seeking  to  be- 
come passengers  to  stay  off  the  car  until  it 
stopped,  and  that  notwithstanding  plaintiff 
entered,  or  attempted  to  enter,  the  car  be- 
fore it  stopped,  then  plaintiff  was  not  receiv- 
ed as  a  passenger  and  was  not  exercising 
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ordlnaiy  care  on  ber  part,  and  tbe  verdict 
miiBt  be  for  defendant" 

On  tbls  record  It  is  argued  that  the  verdict 
is  the  result  of  passion  and  prejudice  and 
against  the  overwhelming  preponderance  of 
the  evidence.  The  further  errors  assigned 
relate  to  the  giving  and  refusing  of  instruc- 
tions. In  that  behalf.  It  is  argued  that:  (a) 
Instruction  No.  1  is  erroneous  because  it  as- 
sumes that  plaintiff  was  in  a  position  of  dan- 
ger at  the  time  the  car  is  alleged  to  have  been 
set  in  motion,  when  that  was  a  disputed  fact 
on  the  foregoing  record,  (b)  That  said  in- 
struction is  further  erroneous  because  it  fails 
to  require  the  Jury  to  find  that  the  car  was 
standing  still  at  the  time  she  got  aboard  the 
same;  and,  contrary  to  the  petition,  it  au- 
thorized a  verdict  for  plaintiff  merely  upon  a 
finding  that  there  were  Jerks  or  shocks  In 
the  motion  of  the  car  as  it  rounded  the  curve 
and  before  it  stopped  to  receive  passengers  at 
the  platform,  (c)  That  the  twelfth  instruc- 
tion is  erroneous,  In  that  it  permitted  a  re- 
covery for  any  expenses  Incurred  by  plaintiff 
for  nursing;  the  evidence  showing  there  was 
no  such  liability,  (d)  That  said  instruction 
was  further  erroneous  in  not  limiting  the 
amount  which  plaintiff  was  entitled  to  recov- 
er on  account  of  expenses  Incurred  for  medi- 
cines, medical  and  surgical  attention,  and 
nursing;  all  these  expenses  being  definitely 
fixed  in  ber  evidence,  (e)  That  there  was  er- 
ror in  refusing  defendant's  instruction  No. 
17;  the  question  whether  plaintiff  was  receiv- 
ed as  a  passenger  being  a  material  one  (not 
submitted),  and  defendant's  evidence  show- 
ing she  was  not  so  received.  On  such  assign- 
ment, is  there  reversible  error  in  the  case? 

1.  The  testimony  shows  that  blood  poison- 
ing set  in  presently  after  plaintiff's  injury; 
that  her  resulting  physical  condition  made  an 
amputation  impossible  for  over  two  months; 
that  parts  of  her  foot  (both  flesh  and  bone) 
sloughed  away;  and  that,  with  an  amputa- 
tion of  the  kind  finally  rendered  necessary 
In  ber  case,  no  hand,  however  cunningly  it 
wrought,  can  so  adjust  a  mechanical  appli- 
ance as  to  avoid  a  halting  walk.  That  she 
suffered  greatly  in  mind  and  body  from  her 
pains  goes  without  saying.  In  the  presence 
of  such  facts,  we  are  not  willing  to  say  that 
a  judgment  of  $7,500  of  itself  indicates  such 
passion  or  bias  In  the  Jury  as  would  poison 
it  Twelve  very  cool,  dispassionate,  and  Just 
men  (through  no  heat  of  passion  or  twist  of 
prejudice,  and  out  of  no  fl^pancy  In  mere 
form  or  veneering  of  gallantry),  put  to  it  by 
their  oaths  and  the  facts,  might  well  have 
rendered  such  a  judgment  as  adequate  com- 
pensation to  a  young  woman  handicapped 
throughout  life  as  Miss  Flaherty  is  shown 
to  be,  for  true  It  Is  the  race  is  not  always  to 
the  strong  and  the  swift  and  yet  a  happy 
mind  at  ease  In  a  sound  body  is  of  the  essence 
of  good.  Bunyan  held  this  in  mind  when  be 
made  his  immortal  hero  loosen  and  lose  the 
ourden  weighing  him  down  In  his  journey  to 
the  Celestial  City  and  the  Delectable  Moun- 


tains; and,  peradventure,  Diogenes  hinted  at 
It  when  be  waived  Alexander's  princely  offers 
to  one  side  and  asked  him  (and  Bucephalus, 
too,  maybe)  to  get  out  of  his  sunlight  Tbe 
point  is  ruled  against  defendant 

2.  Plaintiff's  testimony,  as  said,  tended  to 
show  tbe  car  bad  stopped  at  the  proper  place 
to  receive  passengers;  that  there  was  an 
Implied  invitation  to  enter  tbe  car  as  a 
passenger;  that  she,  In  the  usual  way  and  in 
tbe  exercise  of  proper  care,  was  mounting 
the  car;  and  that  while  so  mounting  it  with 
one  foot  on  the  run-board  and  the  other  on 
tbe  floor,  there  was  a  sudden  car  movement 
forward,  and  she  wae  cast  off,  thrown  down, 
and  injured.  Defendant's  testimony,  to  tbe 
contrary,  as  said,  tended  to  show  one  of  two 
things:  EHther  that  Miss  Flaherty  was  forc- 
ed against  and  under  tbe  car  by  a  crowd 
vulgarly  pushing  and  struggling  to  get  on, 
without  regard  to  the  safety  or  personal 
rights  of  ladles  present  or  else  that  she  neg- 
ligently undertook  to  mount  a  moving  car 
that  bad  nearly  reached  its  stopping  place, 
and  was  injured  by  her  own  inadvertence; 
and  that  In  either  event  defendant  acquit- 
ted itself  of  fault  by  timely  protests  and 
careful  conduct  In  this  condition  of  the 
proof,  it  must  be  held  that  plaintiff  was  en- 
titled to  an  Instruction  on  ber  theory,  and 
defendant  to  instructions  on  its  theory,  of 
tbe  case.  It  is  argued  by  learned  counsel 
that  with  the  proof  as  It  was,  the  question 
of  whether  tbe  car  had  stopped  to  receive 
passengers  was  vitally  material,  and  tbat 
the  proof  looked  both  ways  on  tbat  ques- 
tion. Therefore,  they  say,  an  instruction 
ought  not  to  fall  to  put  it  to  the  Jury,  in 
some  form,  to  find  tbat  the  car  had  stopped 
when  Miss  Flaherty  sought  to  enter.  So  far 
we  agree  with  them.  They  say,  moreover, 
that  instruction  No.  1  did  so  fail  to  put  that 
material  and  controverted  fact  to  the  Jury 
to  find;  but  we  cannot  agree  this  is  so.  On 
tbe  one  band,  an  instruction  ought  not  to  be 
read  as  if  it  stood  solitary  and  alone.  Inde- 
pendent of  every  other  instruction.  On  tbe 
other  hand,  a  general  instruction,  covering 
the  whole  case,  ought  not  to  Ignore  essoitlal 
elements  of  tbe  case  made.  Applying  these 
rules  to  Instruction  No.  1,  It  will  be  seen  it 
is  a  general  instruction.  It  puts  certain 
facts  to  tbe  Jury,  and  tells  them,  If  they  find 
tbe  facts  tbat  way,  then  plaintiff  Is  entitled 
to  recover.  It  will  be  aeea,  also,  that  one  of 
tbe  facts  put  to  tbe  Jury  to  find  is  tbat  "de- 
fendant's servants  in  charge  of  said  car  re- 
ceived the  plaintiff  as  a  passenger  on  said 
car."  If  tbey  found  tbat  to  be  so,  tben,  by 
necessary  implication,  they  rejected  defend- 
ant's theory  tbat  she  was  forced  under  the 
car  by  a  rushing  crowd,  or  tliat  she  negli- 
gently strove  to  enter  a  moving  car  al>out 
to  stop  at  tbe  platform  for  tbe  ingress  and 
egress  of  passengers.  Tbe  Instruction,  In.  ef- 
fect requires  the  Jury  to  flnd  tbat  tbe  plain- 
tiff was  Invited  to  enter  the  car,  had  accept- 
ed the  invitation,  and  was  In  tbe  act  of  en- 
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terlng  the  car.  Now,  If  the  Jury  fonnd  this 
to  be  BO,  then  MIbs  Flaherty  was  a  passeogw 
and  entitled  to  a  passenger's  care,  for  de- 
fendant had  received  her  as  a  passenger  in 
the  eye  of  the  law.  Devoy  y.  Transit  Co.,  192 
Mo.,  loc  dt  210  et  seq.,  91  S.  W.  140,  and 
cases  and  authorities  cited.  Moreover,  by 
its  term«,  the  instruction  required  the  jury 
to  And  she  was  on  the  mn-board,  had  not 
bad  a  reasonable  time  or  opportunity  to  reach 
a  seat,  and  that  defendant's  servants  threw 
her  to  the  ground  and  Injured,  her  by  a  neg- 
ligent act,  to  wit,  by  causing  or  suffering  the 
car  to  move  forward  and  to  sustain  a  shock. 
It  is  argued  that  the  instruction  is  so  worded 
as  to  apply  precisely  as  well  to  the  fact  that 
the  car  had  not  stopped  at  all  when  plaintiff 
tried  to  enter;  that  the  forward  movement 
referred  to  might  be  an  accelerated  motion 
given  to  a  then  moving  car,  and  not  to  a 
forward  movement  following  a  standstill; 
that  the  state  of  the  whole  proof  pro  and 
con  was  of  such  a  character  as  to  make  this 
a  delicate,  but  turning,  point  In  the  case; 
and  therefore  the  instruction  should  have 
been  guardly  rounded  out  with  such  precision 
as  to  confine  plaintiff  to  her  own  theory  as 
outlined  In  her  petition,  to  wit,  that  the  car 
had  actually  come  to  a  stop  at  the  proper 
place  when  plaintUT  undertook  to  enter. 

It  may  be  conceded  the  Instruction  is  in 
the  shadow  of  a  little  vagueness,  taken  by 
Itself  and  eyed  critically.  But  In  ordinary 
speech.  If  A.  says  B.  "moved  forward,"  there 
l8  a  fair  implication,  at  least,  that  A.  means 
that  B.  was  in  a  condition  of  repose  when 
the  movement  began.  If  A.  was  bent  on  ex- 
pressing the  Idea  that  B.  was  going  at  the 
time,  but  then  and  there  began  to  hasten 
bis  pace,  he  would  naturally  have  inserted 
eome  -word  to  convey  the  accelerated  motion. 
The  absence  of  such  modifying  word,  here, 
is  not  without  significance.  If,  now,  it  be 
remembered  that  the  instruction  required  the 
Jury  to  find  that  plaintiff  had  been  received 
as  a  passenger;  and  if,  with  that  fact  In 
mind,  the  other  Instructions  are  looked  to, 
we  think  It  sufilclently  appears  that  the  Jury 
could  not  have  been  misled.  The  fair  in- 
tendment of  the  whole  body  of  the  law  de- 
livered to  the  jury  confined  plaintiff  to  the 
case  made  in  her  pleading.  Thus:  By  In- 
struction 2  the  jury  were  required  to  find 
that  the  car  had  stopped  at  one  of  the  points 
defendant  usually  received  passengers.  In- 
struction 3  outlines  the  element  in  plaintiff's 
cause  of  action,  and  one  of  these  elements 
was  that  the  car  had  stopped  when  she  en- 
tered. Instruction  4  outlined  the  elements 
in  defendant's  answer.  One  of  these  ele- 
ments was  that  the  car  had  not  stopped  for 
the  purpose  of  receiving  passengers;  and  the 
instruction  tells  the  jury  that  plaintiff  must 
establish  by  the  greater  weight  of  the  evi- 
dence that  she  received  the  Injuries  of  which 
abe  complains  "in  the  way  she  alleges  she 
recdved  them,  and,  unless  she  has  done  so, 
Uien  the  verdict  must  be  for  the  defendant" 


Instruction  7  told  the  jury  that,  before  they 
found  for  plaintiff,  they  must  find  she  got  on 
the  run-board  when  the  car  had  stopped, 
and  that  her  injury  must  be  found  to  be  the 
result  of  a  subsequent  forward  movement 
of  the  car.  Instruction  8  put  defendant's  de- 
fense to  the  jury  as  outlined  in  the  answer, 
and  they  were  told  that  if  plaintiff  was  in 
a  crowd  of  people  who  were  trying  to  board 
a  car  before  it  stopped,  the  car  was  moving 
slowly,  and  the  conductor  and  others  were 
warning  the  crowd  to  keep  back  until  It  stop- 
ped, and  notwithstanding  such  warning  plain- 
tiff attempted  to  board  the  car  before  It  stop- 
ped, etc.,  and  fell  and  was  injured,  then  she 
could  not  recover.  Instruction  9  told  the  jury 
that  if  the  pressure  of  the  crowd,  combined 
with  her  attempt  to  board  the  car,  threw 
her  under  the  wheels,  and  that  she  was  not 
thrown  there  by  a  forward  movement  of  the 
car,  then  she  could  not  recover.  Instruction 
10  told  them  that  if  It  was  a  mere  accident, 
without  fault  on  either  side,  she  could  not 
recover.  With  these  Instructions  submitted 
in  a  series,  consecutively,  as  one  charge  by 
the  court,  it  cannot  well  be  seen  how  the 
jury  were  misled,  as  defendant  fears.  The 
point  in  hand  is  also  ruled  against  defendant. 
3.  In  this  connection  It  is  argued  by  de- 
fendant's counsel  that  Instruction  No.  1  is 
erroneous.  In  assuming  that  plaintiff  was  in 
a  position  of  danger  at  the  time  the  car  Is 
alleged  to  have  been  set  in  motion,  when 
that  was  a  contested  fact  under  the  proof. 
It  Is  pointed  out  that  the  petition  does  not 
allege  that  the  act  of  starting  forward  was 
unusual  or  different  from  the  ordinary  man- 
ner of  starting  cars  with  passengers  aboard; 
that  it  is  not  alleged  the  jerk  or  shock  was 
unusual;  that  the  precise  and  fair  legal  in- 
tendment of  the  allegations  in  the  petition 
is  that  any  starting  of  the  car  when  plaintiff 
was  in  the  position  she  says  she  was,  to  wit, 
balanced  and  poised  with  one  foot  on  the 
run-board  and  one  In  the  body  of  the  car, 
would  be  a  negligent  act;  that  the  duty  vio- 
lated was  the  duty  to  keep  the  car  still  while 
plaintiff  was  getting  on,  and  until  she  had 
reasonable  opportunity  to  seat  herself.  It  is 
conceded  by  counsel  that,  If  the  plaintiff  was 
In  the  very  act  of  passing  from  the  foot- 
board into  the  body  of  the  car,  then  "any 
starting  of  the  car  under  her  theory  was 
negligence";  but  It  is  argued  that,  if  she  was 
on  the  car,  then  the  mere  starting  of  the 
same  without  any  unusual  motion  or  jerk 
would  not  be  negligent  Based  on  the  theory 
that  plaintiff  introduced  testimony  tending 
to  show  that  she  was  on  the  body  of  the  car 
at  the  time  she  was  thrown  off,  it  Is  con- 
tended that  the  instructions  erroneously  as- 
sumed that  she  was  in  a  place  of  danger. 
But  we  do  not  think  there  Is  any  substance 
in  this  contention.  It  is  a  misapprehension 
to  say  that  plaintiff's  testimony  put  her  in 
a  place  of  safety  on  the  car.  That  testimony 
placed  her  In  a  situation  of  passing  from  the 
run-board  to  the  body  of  the  car>  snd  In  a 
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place  where  any  sudden  start  of  the  car 
would  nnbaJance  her,  and  did,  especially  If 
accompanied  by  a  movement  so  sudden  and 
pronounced  as  to  be  said  to  cause  the  car  to 
"sustain  a  shoclc,"  as  set  forth  In  the  in- 
struction criticised.  This  point  Is  also  ruled 
against  defendant 

4.  Instruction  No.  17,  refused  to  defend- 
ant, was  a  proper  declaration  of  law;  and 
had  the  elements  of  that  Instruction  not 
been  given,  in  substance,  to  the  Jury  in 
others,  It  would  have  been  palpable  error  to 
refuse  It  But  as  we  read  It  Its  vital  ele- 
ments had  been  given  to  the  jury  In  other  In- 
structions, and  the  assignment  of  error  pred- 
icated of  Its  refusal  is  disallowed. 

6.  Instruction  12,  on  the  measure  of  dam- 
ages. Is  criticised  from  two  sides.  It  Is  ar- 
gued that,  under  the  proof,  there  U  no  lia- 
bility resting  on  plaintiff  to  pay  any  nurse 
hire.  In  fine,  that  she  was  a  member  of  her 
sister's  family,  and  that  (without  an  ex- 
press contract)  there  Is  no  contract  Implied 
to  pay  for  care  and  attention.  It  is  assailed 
on  another  side,  to  wit  that  the  evidence 
definitely  fixed  the  liability  for  medicines, 
medical  and  surgical  attention,  and  nurse 
hlr&  Therefore,  it  is  argued,  the  instruction 
should  not  have  been  general,  but  should 
have  limited  the  amount  of  her  recovery  on 
these  Items.    Of  these  in  their  order. 

(a)  It  Is  overlooked.  In  the  first  assault  on 
this  Instruction,  that  there  was  evidence  that 
plaintiff  remained  a  few  days  in  St  John's 
Hospital,  and  there  was  attended  by  a  nurse, 
a  stranger  to  her.  There  can  be  no  ques- 
tion but  the  law  raises  an  implied  contract 
to  pay  for  services  under  such  circumstances. 
True  It  is  that  the  grreat  body  of  her  nursing 
was  in  her  Bister's  home.  She  was  allowed 
to  prove  that  nursing  by  her  sister  without 
objection.  She  was  allowed  to  prove  (with- 
out objection)  the  value  of  nursing  generally, 
without  confining  it  at  St  John's.  In  this 
condition  of  her  proof,  plaintiff  was  clearly 
entitled  to  an  Instruction  including  expenses 
for  nursing;  and,  If  defendant  desired  to 
have  the  nursing  limited  to  St  John's  Hos- 
pital, it  should  have  asked  an  instruction  so 
limiting  the  recovery.  The  instruction,  as 
it  was,  was  well  enough.  The  complaint 
made  Is  In  effect  a  complaint  of  mere  non- 
direction,  not  misdirection.  '  Therefore  it  is 
without  substance.  Defendant  may  not  stand 
by  mute,  and  ask  no  Instructions  on  a  given 
point  If  there  la  evidence  to  sustain  the  In- 
struction given,  and  if  it  is  good  as  far  as 
it  goes.  Shortcomings  of  that  character  do 
not  constitute  reversible  error.  Browning 
V.  Railroad,  124  Mo.  65,  27  S.  W.  644,  infra. 

It  is  contended  by  plaintiff's  learned  coun- 
sel that  under  certain  condition^,  the  law 
raises  an  implied  promise  to  pay  for  ser- 
vices rendered  by  one  relative  to  another. 


and  that  these  conditions  are  met  with  In 
this  case.  Counsel  put  their  finger  on  a  line 
of  cases,  telling  under  what  drcnmstances 
the  usual  rule  of  "something  for  nothing" 
In  the  case  of  the  care  of  one  relative  by 
another  does  not  obtain,  viz.:  Callahan  v. 
Rigglns,  43  Mo.  App.,  loc.  dt  137;  Mooro 
V.  Renick,  95  Mo.  App.,  loc.  dt  208,  68  S.  W. 
936;  Ullard  v.  Wilson,  178  Mo.,  loc.  dt 
157,  77  &  W.  74.  But  It  Is  not  necessary  to 
the  disposition  of  this  case  to  enter  that  to- 
viting  field  of  exploration;,  the  point  being 
determined  before  that  field  Is  reached. 

(b)  Finally,  It  Is  Insisted  that  instruction 
12  Is  erroneous,  "because  it  does  not  limit 
the  amount  which  plaintiff  was  entitled  to 
recover  on  account  of  expenses  incurred  for 
medicines,  medical  and  surgical  attention, 
and  nursing,  as  all  of  these  expenditures 
were  definitely  fixed  In  her  evidence."  We 
are  cited  to  Smoot  v.  Kansas  City,  194  Mo., 
loc.  clt  52^  92  S.  W.  363,  as  sustaining  this 
assignment  of  error.  The  reasoning  of  the 
Smoot  Case  must  be  read  In  the  light  of  the 
facts  in  that  case.  There  the  instruction  al- 
lowed the  Jury  to  find  that  doctors'  and  sur- 
geons' hire  for  the  plaintiff  did  not  exceed 
an  amount  of  $350 — ^thls  In  the  face  of  a 
petition  limiting  the  amount  to  $200.  In  that 
case,  also,  the  petition  "claims  the  sum  of 
$250  for  loss  of  time  from  his  means  of  liveli- 
hood"; whereas,  the  instruction  quite  took 
the  bridle  off  of  that  item  and  told  the  Jury 
that  "if  you  further  find  and  believe  from 
the  evidence  that  plaintiff  had,  on  account  of 
said  injury,  if  any,  been  compelled  to  lose 
time  from  his  means  of  livelihood,  you  may 
also  take  that  fact  Into  consideration,  and 
allow  him  therefor  such  an  amount  as,  un- 
der the  evidence,  would  reasonably  compen- 
sate him  for  said  loss  of  time.  If  any,"  etc 
It  appears,  therefore,  In  the  Smoot  Case, 
that  a  general  Instruction  was  not  only 
given  where  the  petition  was  specific  on  one 
Item,  but  that  In  another  item  the  petition 
alleged  one  amount  and  the  instruction  sub- 
mitted another.  The  case  does  not  sustain 
defendant's  point  Here  the  petition  asks 
no  specific  amount  under  any  one  head  or 
item  of  damage.  The  elements  of  the  dam- 
age are  set  forth  with  particularity,  and  a 
general  verdict  is  prayed  covering  them  all. 
The  instruction  put  the  matter  to  the  jury 
precisely  as  the  petition  did,  and  was  not 
bad.  If  the  defendant  desired  a  more  specif- 
ic instruction,  it  should  have  asked  it 
Browning  v.  Railroad,  124  Mo.,  loc.  clt  71 
et  seq.,  27  S.  W.  644.  The  instruction  ques- 
tioned follows  an  approved  precedent  Mlr- 
rlelees  v.  Railroad,  163  Mo.,  loc.  dt  483,  63 
S.  W.  718. 

There  being  no  reversible  error,  the  judg- 
ment must  be  affirmed. 

It  is  so  ordered.    All  concur. 
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STATES  ▼.  BRAGG. 

<Sm)reme   Court  of  Missouri,  Division  No.  2. 
Dec.  10,  1907.) 

1.  Obiminai.  Law— Apfeai/— Bnx  or  Excep- 
tions—Filing— Extension  of  TnoD  — Au- 

XHOKITT  OP  COtTBT. 

Where  the  time  for  filing  a  bill  of  excep- 
tions Tras  extended  until  the  first  day  of  a  term 
of  court,  and  on  that  day  court  met  and  adjourn- 
ed without  further  extension  of  time,  an  exten- 
sion made  on  the  following  day  was  Toid,  and 
the  bill  of  exceptions  filed  during  the  second  ex- 
tension cannot  be  considered  on  appeal. 

[£id.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol  15,  Criminal  Law,  S  2847.] 

2.  Same- ErFECT  or  Failubb  to  Fuje  bnx  of 
Exceptions  in  Time. 

Where  the  bill  of  exceptions  is  not  filed  in 
time,  all  that  can  be  reviewed  on  appeal  is  the 
record  proper. 

Appeal  from  Circnlt  Court,  Adair  County ; 
Nat  M.  Shelton,  Judge. 

Eiverett  Bragg  was  convicted  of  seduction 
under  promise  of  marriage,  and  appeals.  Af- 
firmed. 

H.  F.  Mlllan,  tor  appellant  The  Attorney 
Oeneral  and  N.  T.  Gentry,  for  the  State. 

BURGESS,  J.  On  the  28tb  day  of  Jnly, 
1S04,  at  the  May  adjourned  term  of  the  cir- 
cuit court  of  Adair  county,  the  defendant  was 
convicted  of  Beduclng  one  Ethel  May  Sewell 
under  promise  of  marriage,  and  his  punlsb- 
znent  fixed  at  six  months  In  the  county  jail 
and  a  fine  of  $1,000,  under  an  information  fil- 
ed by  the  prosecuting  attorney  of  said  coun- 
ty charging  him  with  said  offense.  In  due 
time  defendant  filed  motions  for  a  new  trial 
and  in  arrest,  which  were  overruled,  and  be 
appeals. 

After  several  extensions  by  the  court  of  the 
time  given  defendant  within  which  to  file 
bis  bill  of  exceptions,  the  time  was  again, 
on  the  first  day  of  the  May  term,  1906,  of 
caid  court,  extended  to  the  first  day  of  the 
October  term  following.  It  appears  from  the 
record  that  the  court  met  on  said  first  day  of 
the  October  term,  and,  without  doing  any- 
tliing  further,  adjourned  until  the  next  day, 
upon  which  day,  which  was  the  second  day 
of  the  term,  the  court  extended  the  time  for 
filing  the  bill  of  exceptions  to  the  January 
term,  1906,  and  afterwards,  at  said  January 
term,  again  extended  the  time  until  and  dur^ 
ing  the  following  May  term,  during  which 
term  the  bill  of  exceptions  was  filed  by  de- 
fendant and  signed  by  the  trial  judge.  The 
state  Insists  that,  as  defendant  failed  to 
file  ills  bill  of  exceptions  on  or  before  the 
first  day  of  the  October  term,  1905,  of  said 
conrt,  or  to  have  the  time  in  which  to  do  so 
extended  by  the  court  on  said  day,  the  court 
had  no  authority  thereafter  to  extend  the 
time;  tliat  Its  order  so  doing  was  null  and 
void;  and  that  defendant,  for  that  reason, 
-cannot  have  the  errors  alleged  to  have  oc- 
curred during  the  trial  reviewed  on  this  ap- 
peaL 

It  lias  uniformly  been  held  by  this  court 


that  when  the  time  for  filing  the  bill  of  ex- 
ceptions in  a  criminal  case  has  expired,  tlie 
court  or  judge  is  without  authority  to  extend 
the  time,  and  a  bill  of  exceptions  filed  during 
the  time  fixed  by  a  void  order  cannot  be  con- 
sidered on  appeal.  State  v.  Cutberth,  203  Mo. 
679,  102  S.  W.  658;  State  v.  Paul,  203  Mo. 
681,  102  8.  W.  657.  In  State  v.  Eaton,  191 
Mo.  151,  89  S.  W.  949,  It  is  ruled  that  when  a 
bill  of  exceptions  does  not  appear  to  have 
been  filed  within  the  time  allowed,  nor  an 
order  made  -within  that  time  by  the  court  or 
Judge  extending  the  same,  there  Is  nothing 
before  us  for  review  except  the  record  proper. 
In  this  case  the  court  made  an  order  extend- 
ing the  time  for  filing  the  bill  to  the  first  day 
of  the  October  term,  1905,  but  the  bill  waa 
not  filed  on  tliat  day,  nor  was  the  time  for 
filing  same  extended  upon  that  day.  The  con- 
sequence Is  that  there  Is  nothing  before  this 
court  for  review  except  the  record  proper. 
The  Information  is  in  due  form,  the  record  in 
all  material  respects  free  from  error,  and  the 
Judgment  Is  therefore  affirmed.    All  concur. 


GOULD  V.  ST.  JOHN  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  2. 
Dec.  10,  1907.) 

L  Appeai/— Review— Pbesumptions. 

\\^en  the  trial  court  in  eranting  a  new 
trial  gives  its  reasons  for  so  doing,  as  required 
by  Rev.  St.  1899,  !  801  [Ann.  St  1906,  p.  764], 
it  will  be  presumed  on  appeal  from  such  order 
that  the  ruling  was  based  only  on  the  grounds 
stated. 

[Ed.  Note.— For  cases  In  point  see  Omt  Dig. 
vol.  3,  Appeal  and  Error,  |  8776.] 

2.   SAUB— DiSOBETION  OF  COUBT  — NXW  TBIAI.. 

The  action  of  the  trial  court  in  granting  a 
new  trial  on  the  ground  that  the  verdict  was 
against  the  evidence  will  not  be  disturbed  on  ap- 
peal, no  abuse  of  discretion  being  shown. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  |  3871.] 

8.  Bbokkbb— CoicPENBATion  —  Action  —  Evi- 
dence. 

In  an  action  for  a  broker's  commission,  evi- 
dence held  not  to  preponderate  in  favor  of  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Brokers,  H  116-120.] 

4.  New   Tbiai/— Gbounds— Vebdiot  Aoainst 

Evidence. 

Where  the  trial  court  is  satisfied  that  th« 
preponderance  of  the  evidence  is  against  the 
party  who  has  received  the  verdict  it  is  his  plain 
duty  to  grant  a  new  trial. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  if  146,  147.] 

6.  Appeai<— Review— Pbesumptions. 

It  is  presumed  that  the  action  of  the  trial 
court  in  granting  a  new  trial  la  correct 

[EM.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  8,  Appeal  and  Error,  {{  3772^776.] 

Appeal  from  Circuit  Court  Morgan  Coun- 
ty ;  James  E.  Hazell,  Judga 

Action  for  broker's  commissions  by  Fred  J. 
Gould  against  John  P.  St  John  and  another. 
From  an  order  setting  aside  a  verdict  in 
favor  of  plaintiff  and  granting  a  new  trial, 
plaintur  appeals.    Affirmed.       , 
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Scott  J.  Miller  and  William  Forman,  for 
appellant  John  F.  Olbbs  and  Moore  &  Wil- 
Uams,  for  respondoitB. 

BURGESS,  J.  This  Is  an  appeal  from  an 
order  of  the  clrcnit  court  of  Morgan  connty 
setting  aside  a  verdict  for  $5,651.50  in  favor 
of  the  plaintiff,  and  granting  a  new  trial  to 
defendants,  the  reasons  given  by  the  court 
for  sustaining  the  motion  for  a  new  trial  be- 
ing specifically  stated  as  follows:  "First 
Because  the  court  erred  in  overruling  the  de- 
murrer to  the  evidence  offered  by  defendants 
at  the  close  of  plaintiff's  case.  Second.  Be- 
cause the  court  erred  in  overruling  the  de- 
murrer to  the  evidence  offered  by  defendants 
at  the  conclusion  of  the  case.  Third.  Be- 
cause the  verdict  is  against  the  weight  of  the 
evidence." 

The  action  brought  by  plaintiff  against  the 
defendants  was  founded  upon  the  following 
contract:  "Versailles,  Mo.,  Dec.  4th,  1902. 
Fred  J.  Gould,  Versailles,  Mo. — Dear  Sir: 
We  will  give  you  one-half  of  all  the  gross 
profits  made  by  us  in  the  sale  of  any  real 
estate  to  customers  brought  or  sent  us  by  you. 
Wh«a  the  party  is  sent  us,  you  must  give 
tbem  a  letter  of  Introduction,  or  otherwise 
notify  us,  before  such  sale  Is  made  tliat  such 
buyer  is  your  customer.  We  will  pay  you 
your  share  in  each  sale  as'soon  as  the  same 
Is  completed.  You  to  transact  this  class  of 
business  in  this  county  solely  through  our 
firm.  You  to  bear  your  own  expenses;  we 
to  bear  ours.  This  arrangement  to  be  termi- 
nated at  the  will  of  either  of  us,  but  such 
termination  not  to  interfere  with  any  deal  on 
hand,  or  otherwise  made.  Very  truly  yours, 
St  John  &  Noyes.  I  hereby  accept  the  above 
conditions,  and  will  use  my  best  efforts  for 
the  success  of  tlie  undertaking.  Fred  J. 
Gould."  The  petition  alleges  that  the  defend- 
ants had  an  option  on  a  large  tract  of  land, 
comprising  5,111  acres,  in  Morgan  county,  and 
known  as  the  "Halderman  Tract";  that 
plaintiff,  after  having  entered  into  said  con- 
tract with  defendants,  began  trying  to  find 
customers  for  said  land,  and  did  obtain  cus- 
tomers, to  whom  defendants  sold  said  land 
at  a  profit  to  the  defendants  of  $37,054.75, 
for  one-half  of  which  sum,  $18,527.37,  plain- 
tiff prayed  Judgment 

The  defendants,  during  the  years  1902  and 
1903,  were  real  estate  agents  and  brokers, 
with  headquarters  at  Versailles,  Morgan  coun- 
ty, and  plaintiff,  who  was  also  a  real  estate 
agent,  resided  at  Chilllcotbe.  He  came  to 
Versailles  in  the  fall  of  1902,  and,  prior  to 
this  contract  had  been  handling  some  deals 
for  himself  and  another  party.  It  appears 
that,  besides  the  tract  of  land  in  question, 
the  defendants  had  several  coal  properties 
for  sale.  About  the  date  of  the  contract  be- 
tween plaintiff  and  defendant,  there  came 
from  Illinois  to  Versailles  some  parties  who 
were  trying  to  purchase  coal  lands  owned  by 
Hubbard  ft  Moore,  among  them  being  Suit 
Brothers,  prospective  purchasers,  and  C  W. 


Waldeck  and  George  H.  Lucaa,  real  estate 
agents.  Waldeck,  it  would  appear,  came  witb 
Suit  Brothers  to  inspect  the  mine,  and  Lucas 
was  acting  as  an  agent  for  Hubbard  ft  Moore, 
and  had  l)ecome  acquainted  with  Gould,  tbe 
plaintiff.  According  to  plalntiflTs  evidence, 
while  negotiations  In  reference  to  this  Hub- 
bard ft  Moore  coal  mine  were  pending,  he  got 
into  conversation  with  Lucas,  and  mentioned 
to  him  the  coal  lands  for  sale  by  defendants, 
whereupon  Lucas  said  "Mr.  Gould,  I  can  pro- 
cure some  buyers  for  these  coal  lands." 
Plaintiff  took  Lucas  to  see  Mr.  St  John,  one 
of  the  defendants,  and  Lucas  told  St  John 
that  he.  knew  of  parties  in  Peoria  who  were 
very  much  Interested  in  coal.  Mr.  St  John 
said,  "We  will  be  willing  to  give  you,  Mr. 
Lucas,  if  you  can  make  a  sale  to  these  par- 
ties, S  per  cent"  That  tbe  plaintiff  agreed 
with  St  John  to  bear  one-half  of  said  6  per 
cent  It  would  seem  also,  according  to  plaln- 
titTs  evidence,  that  there  was  an  understand- 
ing between  Lucas  and  Waldeck  that  the  lat- 
ter  should  receive  one-half  of  the  said  5  per 
cent  commission  promised  by  St  John  In 
the  event  Waldeck  secured  any  purchasers 
for  said  land,  and  that  Waldeck  and  Lucas 
were  practically  partners.  The  tract  of  land 
in  question  was  not  sold  until  some  time  in 
1903,  before  which  time,  on  February  2S, 
1903,  the  contract  between  plaintiff  and  de- 
fendants liad  been  terminated  by  the  latter, 
and  what  part  plaintiff  took  In  the  negotia- 
tions which  finally  resulted  in  the  sale  of  tbe 
land  is  shown  only  In  a  telegram  which,  on 
January  6,  1903,  he  sent  to  O.  0.  Magen- 
heimer,  who,  with  others,  purchased  said 
land.  Plaintiff  bad  beard  of  Magenheimer 
through  Lucas  and  Waldedc.  The  latter  had 
interested  Mr.  Magenheimer  In  the  land  nego- 
tiations, and  on  January  5,  1903,  he  came  to- 
St  Louis  on  business,  and  while  there  he  ac- 
cidentally met  plaintiff,  who,  as  he  supposed,, 
was  a  partner  with  St  John  ft  Noyes.  Wal- 
deck said  to  plaintiff,  "Magenheimer  can't 
hear  a  word  from  St  John  ft  Noyes,"  and 
then  suggested  that  he  (Gould)  send  a  tele- 
gram to  Magenheimer,  at  Peoria,  111.,  wblcb 
he  did.  This  telegram  was  as  follows:  "St 
Louis,  Mo.,  1-5,  1903.  C.  0.  Magenheimer. 
Peoria,  111.  Send  on  mining  engineer  to  ex- 
amine coal  lands,  Morgan  county.  When  caif 
you  send  him?  Answer.  Fred.  J.  Gould,  for 
St  John  ft  Noyes."  This  message  was  an- 
swered by  Magenheimer,  on  January  7tb,  as 
follows:  "Peoria,  111.,  Jan.  7th,  1903.  Ta 
Fred  J.  Gould,  care  of  St  John  ft  Noyes,  Ver- 
sailles, Mo.  Just  received  message.  Will  be 
there  first  of  the  week  to  examine  coal  lands. 
Letter.  0.  0.  Magenheimer."  Magenheimer 
did  not  know  Gould,  and  before  sending  him 
said  telegram  he  inquired  of  Waldeck  who- 
Gould  was,  and  Waldeck  told  him  that  he 
was  a  partner  with  St  John  ft  Noyes. 

It  appears  from  the  evidence  (m  the  part 
of  the  defendants  that  St  John  first  met  Wal- 
deck at  Versailles  at  the  time  the  latter, 
with   tbe   other  gentleman  mentioned,   had 
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come  there  to  look  at  the  Hubbard  &  Moore 
property.  St.  John,  who  was  hitrodueed  to 
Waldeck  by  the  clerk  of  the  hotel  where  the 
party  stopped,  suggested  to  Waldeck  that  hla 
firm  had  several  tracts  of  coal  land  for  sale, 
specially  mentioning  a  tract  of  1,000  acres 
kDown  as  the  "Bailey  Tract,"  belonging  to  a 
General  Hudson,  and  offering  to  give  Wal- 
deck 5  per  cent,  commission  on  all  sales  to 
purchasers  brought  to  his  firm  by  him.  Wal- 
deck accepted  the  proposition,  stating  that 
he  knew  of  parties  in  Peoria,  III.,  whom  he 
thought  he  could  interest  and  influence  to 
purchase  this  Bailey  tract,  as  well  as  other 
lands  which  defendants  had  for  sale.  In  a 
day  or  two,  Waldeck,  with  Suit  Brothers,  left 
for  Illinois,  the  latter  failing  to  buy  the  said 
Hubt>ard  &  Moore  property.  Before  leaving, 
Waldeck  made  arrangements  with  St.  John  to 
have  a  descriptioin  and  plat  of  the  Bailey 
land  sent  to  him  at  Pekin,  III.,  where  he  re- 
sided, and  St  John  sent  him  the  same  a  few 
days  after.  Shortly  after  receiving  the  de- 
scription and  plat  of  the  Bailey  land  at  his 
home  in  Pekin,  Mr.  Waldeck  went  to  Peoria, 
and  showed  them  to  C.  C.  Magenheimer,  and 
got  blm  interested  as  a  prospective  purchaser 
of  the  lands,  and  wrote  a  letter  on  December 
Si7th  to  defendants  acquainting  them  with 
sach  facts.  On  the  same  day  Magenheimer 
also  wrote  the  defendants,  stating  that  a 
letter  sent  by  them  to  Waldeck  had  been 
handed  to  him  for  answer,  that  he  was  favor- 
ably impressed  with  the  proposition  therein 
stated,  and  promising  to  come  to  Versailles 
with  a  mining  engineer  and  examine  the  coal 
land  after  receiving  a  reply  to  bis  letter.  St 
Jolm  answered  this  letter  promptly,  and  in- 
▼ited  Magenheimer  to  come  at  once.  This 
letter  was  misdirected  and  delayed,  so  that 
Magenheimer  did  not  get  it  in  dne  time,  and 
be  wrote  or  telephoned  Waldeck  that  he  had 
not  received  an  answer  to  his  said  letter  to 
St.  John.  Waldeck  went  to  St.  Louis  where, 
as  stated  before,  he  accidentally  met  with 
Gould,  and,  thinking  Qould  was  a  partner 
with  St  John  &  Noyes,  be  told  him  that  Mag- 
enheimn  bad  not  heard  from  St  John  ft 
Noyes,  and  suggested  that  he  send  Magen- 
heimer the  telegram  heretofore  referred  to. 
On  January  8,  1903,  three  days  after  receiving 
said  telegram,  Magenheimer  notified  Waldeck 
by  letter  that  he  would  start  for  Versailles 
tbe  Monday  following,  and  see  what  could  be 
done  when  he  got  there.  Waldeck  telephoned 
defendants  on  January  13th  that  he  would 
be  there  Monday  morning  with  three  parties, 
and  he  went  to  Versailles  with  Magenheimer 
and  Mr.  Collier,  an  engineer  who  accom- 
panied Magenheimer  to  examine  the  coal 
property.  With  them  was  Jeptha  Ryan,  who 
came  flrom  Leavenworth.  Kan.,  and  met  them 
at  Tipton.  On  the  arrival  of  the  Magenheim- 
er party  in  Versailles,  th^  were  introduced 
to  defendants  by  Waldeck  as  his  customers, 
or  men  whom  he  bad  brought  to  look  at  the 
coal  lands.  Gould  appeared  on  the  scene 
after  the  Magenheimer  party  had  begun  ne- 


gotiations with  the  defendants,  and,  as  ap- 
pears from  the  evidence,  against  the  wishes 
of  St  John,  Magenheimer,  and  Ryan,  Joined 
the  party  on  their  visit  to  the  coal  property. 
They  first  went  to  the  Bailey  coal  land, 
which  was  the  only  property  called  to  their 
attention  prior  to  their  visit  then  to  the  Hub- 
bard ft  Moore  mines,  and,  next  day,  at  the 
suggestion  of  St  John,  the  party  went  to  the 
Halderman  lands,  and  examined  what  was 
known  as  the  Stover  C!oal  Bank  located  there. 
On  the  return  of  the  party  to  Versailles, 
Magenheimer  and  Ryan  made  an  option  con- 
tract with  defendants  for  the  purchase  of 
the  Bailey  tract  but  afterwards  forfeited  the 
money  they  had  paid  on  it  and  the  sale 
was  not  completed.  At  the  request  of  these 
men,  St  John  also  negotiated  with  Hubbard 
&  Moore  for  a  sale  of  their  property.  Hub- 
bard ft  Moore  made  the  deal,  and  Magen- 
heimer and  Ryan  made  a  payment  of  $2,000 
thereon,  but  this  deal  also  fell  through,  and 
the  money  paid  was  forfeited.  The  defend- 
ants also,  at  the  time  of  this  visit  agreed  to 
sell  Magenheimer  and  Ryan  the  Halderman 
tract  being  the  lands  described  In  plaintiff's 
petition,  and  on  which  defendants  had  an 
option.  The  offer,  however,  was  such  that 
defendants  did  not  feel  authorized  to  make 
the  contract  proposed,  and  St  John,  there- 
fore, took  it  to  Mrs.  Halderman,  the  owner, 
who  was  at  the  time  at  Hot  Springs,  Ark., 
and  got  her  signature  to  the  contract  which 
was  also  signed  by  Magenheimer  and  Ryan. 
St  John  had  told  Gould  some  time  In  De- 
cember that  his  firm  had  an  option  on  this 
Halderman  tract  bat  Gould  said  that  such 
was  not  the  fact  as  the  lands  had  been  sold, 
and  stated  that  he  had  Just  come  from  St 
Louis,  and  knew  they  liad  been  sold  to  the 
"Hanna  Crowd" ;  so  that  It  would  seem  that 
Gould  had  nothing  to  do  with  negotiating 
the  sale  of  this  tract  The  terms  of  this  con- 
tract between  Mrs.  Halderman  and  Magen- 
heimer and  Ryan  do  not  appear  in  .evidence, 
but  St  Jolm  testified,  without  contradiction, 
that  the  contract  of  purchase  fell  through  by 
reason  of  failure  of  the  purchasers  to  meet 
the  terms  of  payment  and  they  forfeited  the 
amount  paid.  Afterwards  a  second  contract 
was  made,  but  expired  late  in  the  fall  of 
1903.  After  tbe  second  contract  fell  through, 
the  defendants  no  longer  represented  Mrs. 
Halderman,  their  option  on  the  land  and  con- 
tract with  her  having  expired.  Some  time 
afterwards  Mrs.  Halderman  conveyed  the 
lands  to  the  Morgan  County  Coal  Company, 
which,  as  appears,  was  organized  by  Magen- 
heimer, Ryan,  and  the  Eberhardt  Brothers, 
of  Mlshawaka,  Ind.,  and  this  deal  was  ef- 
fected by  the  assistance  of  Mr.  St  John.  Be- 
fore this  was  done,  Magenheimer  and  Ryan 
came  to  St  John,  stating  that  they  had  been 
unable  to  buy  the  lands  from  Mrs.  Halder- 
man, and  that  they  had  enlisted  the  Eber- 
hardt  Brothers.  They  made  a  proposition 
to  St  Jolm  that  If  he  would  go  to  New  York 
and  succeed  in  buying  tbe  lands  for  them  at 
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a  stipulated  price  they  would  give  him  $10,- 
000.  St  John  accepted  the  proposition,  and 
after  two  or  three  trips  to  New  York  suc- 
ceeded In  buying  the  property,  and  Bber- 
hardt  Brothers,  who  were  with  Magenhelmer 
and  Ryan  In  the  deal,  paid  St.  John  $10,000, 
which  was  no  part  of  the  consideration  re- 
ceived by  Mrs.  Halderman,  who  was  rep- 
resented in  the  deal  by  Mr.  Athana,  her  son- 
in-law.  Out  of  the  forfeited  payments  on  the 
previous  contracts  for  the  sale  of  this  land 
St  John  &  Noyes  also  received  or  retained, 
as  their  compensation,  the  sum  of  $1,309, 
sending  the  remainder  of  the  forfeited  mon- 
ey to  Mrs.  Halderman. 

On  the  trial,  plaintiff  Gould  claimed  that  It 
was  his  Influence  with  George  H.  Lucas  and 
Mr.  Waldeck  that  resulted  In  bringing  Magen- 
helmer and  his  associates  to  Versailles  to 
look  at  the  lands.  However,  In  a  letter  dat- 
ed January  22,  1903,  written  by  Magenhelmer 
to  the  defendants,  In  which  he  Inclosed  the 
telegram  of  January  5th  sent  him  by  Gould, 
he  says,  "I  did  not  know  Mr.  Gould  until  I 
received  this  telegram,  but  this  was  long  after 
our  first  correspondence  and  my  correspond- 
ence and  interview  with  Mr.  Waldeck.  I  do 
not  consider  Mr.  Gould  in  the  deal  whatever,  so 
far  as  I  am  concerned.  I  did  not  act  on  this 
telegram,  but  upon  your  own  correspondence." 
From  the  evidence  of  Lucas,  who  testified  for 
the  plaintiff,  It  appears  that  some  time  after 
he  was  at  Versailles  with  Suit  Brothers  and 
Mr.  Waldedi,  and  after  be  iiad  dropped  his 
connection  wltb  Hubbard  as  land  agent  at 
Versailles,  be  wrote  St  John  to  get  a  con- 
tract as  agent  to  find  purchasers  for  lands 
defendants  had  for  sale,  and  that  be  got  such 
contract  the  terms  of  which,  do  not  appear 
In  evidence.  In  a  letter  dated  December  24, 
1902,  sent  to  defendants,  Lucas  names  vari- 
ous persons  whom  he  had  been  trying  to  Inter- 
est m  the  Bailey  tract  stating  to  them  that 
he  had  no  coal  lands  to  sell,  and  giving  to 
them  the  address  of  the  defendants  who,  be 
said,  had  coal  lands.  The  letter  also  stated 
that  Waldeck  had  seen  Magenhelmer  In 
Peoria,  and  that  the  latter  was  Interested  and 
willing  to  look  at  the  1,000  acres  (Ball^ 
tract),  provided  he  could  get  an  option  and 
take  experts  to  examine  the  land  before  buy- 
ing. This  letter  was  written  the  same  day  as 
that  of  Waldeck  to  defendants,  and  the  same 
day  that  Magenhelmer  wrote  them  proposing 
to  come  to  Versailles  as  soon  as  he  could 
bear  from  them.  But  It  does  not  appear  that 
Lucas  ever  had  any  correspondence  or  nego- 
tiations with  Magenhelmer.  It  appears  from 
the  evidence  of  Lucas  and  Waldeck  that  they 
had  been  associated  as  land  agents  In  some 
transactions  In  Illinois,  as  also  In  attempting 
to  make  a  deal  for  Suit  Brothers  at  the  time 
Lucas  met  St  John  at  Versailles,  but  St.  John 
at  the  time  bad  no  knowledge  of  such  fact 
Waldeck  said  that  he  intended,  on  account 
of  their  past  Joint  transactions,  and  because 
they  bad  failed  to  effect  a  trade  for  Suit 
Brothers,    to   divide   his   commission   with 


Lucas  on  the  Bailey  tract  If  a  sale  of  that 
tract  had  been  made,  and  that  be  so  Informed 
the  defendants  at  a  later  period.  According 
to  St  Jotin's  testimony.  Ills  firm  bad  never 
authorized  plaintiff  Gould  to  act  wIOi  Wal- 
deck or  to  use  the  name  of  the  firm  in  send- 
ing telegrams  or  letters.  He  stated  that 
Gould  Introduced  Lucas  to  him  on  the  4tb 
or  5th  of  December,  1902,  and  that  as  Lucaa 
wanted  to  sell  real  estate  for  his  firm  he  of- 
fered to  give  him  6  per  cent  commission  on 
all  sales  made  to  customers  whom  he  might 
bring  them,  but  that  he  did  not  remember 
having  any  agreement  whereby  Gould  was 
to  pay  one-half  of  such  5  per  c«it  commis- 
sion and  his  firm  the  other  half.  He  also 
testified  tliat  be  had  met  Waldeck  and  enter- 
ed Into  the  contract  -with  him  In  regard  to 
commissions  before  meeting  Lucas.  Many 
letters  and  telegrams  which  passed  to  and 
fro  between  the  various  parties  mentioned 
in  this  statement  were  Introduced  In  evi- 
dence, most  of  which  however,  have  no  bear- 
ing upon  the  Issues  in  this  case,  and  onlj 
such  as  seems  pertinent  are  referred  to. 

It  thus  seems  that  the  only  question  pre- 
sented by  this  appeal  is  whether  the  action 
of  the  court  In  setting  aside  the  verdict  and 
granting  a  new  trial  can  be  sustained  npon 
either  of  the  grounds  assigned  by  the  court 
for  sustahiing  the  motion.  In  Millar  v.  Madi- 
son Car  Co.,  130  Mo.  617,  31  S.  W.  674,  it  Is 
held  that  when  the  trial  court  In  panting 
a  new  trial,  recites  the  reasons  therefor  as 
required  by  section  801,  Rev.  St  1899  [Ann. 
St  1906,  p.  764],  It  will  be  presumed  on  an 
appeal  from  such  order  that  the  ruling  of  the 
court  was  founded  alone  on  the  grounds  as 
stated.  In  the  case  at  bar,  the  reasons  as- 
signed are,  In  effect  that  there  was  no  evi- 
dence to  sustain  the  verdict  and  that  the  ver^ 
diet  was  against  the  weight  of  the  evidence. 
The  court,  unless  It  abused  ltd  discretion  in 
so  doing,  had  the  right  to  grant  a  new  trial 
upon  either  ground.  It  is  well  established 
tiiat  courts,  in  granting  new  trials,  have 
large  discretionary  powers,  and  especially 
when  the  weight  of  the  evidence  is  involved, 
and  the  Supreme  Court  will  not  Interfere 
with  such  discretion  unless  it  appear  to  have 
been  unwisely  exercised.  We  do  not  think 
the  evidence  preponderated  in  favor  of  the 
plaintiff,  and  the  court  In  effect  so  held  in 
sustaining  the  motion  for  a  new  trial.  Tills 
being  the  case,  it  was  not  only  the  province 
of  the  court  to  grant  a  new  trial,  but  It  was 
its  plain  duty  to  do  so.  Bank  v.  Wood,  124 
Mo.  72,  27  S.  W.  554 ;  Taylor  v.  Gulf  Ry.  Co, 
163  Mo.  183,  63  8.  W.  375.  In  McKay  v. 
Underwood,  47  Mo.  187,  it  is  held  that  the 
granting  of  a  new  trial  on  the  ground  that 
the  verdict  Is  against  the  weight  of  the  evi- 
dence rests  peculiarly  with  the  judge  presid- 
ing at  the  trial.  To  the  same  effect  Is  Baugh- 
man  v.  Fulton,  139  Mo.  657,  41  S.  W.  215 ; 
Iron  Mountain  Bank  v.  Armstrong,  92  Mo. 
265,  4  8.  W.  720;  Eidemiller  v.  Kump,  61  Mo. 
342;  Cook  v.  Railroad,  59  Jfo.  880;  field  t. 
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Inanrance  Co.,  68  Mo.  429.  Besides,  the  pre- 
sumption Is  to  be  indulged  In  favor  of  the 
correctness  of  tbe  court  In  granting  the  new 
trial,  and  there  Is  nothing  disclosed  by  the 
record  to  oTercome  this  presumption. 
Tbe  Judgment  Is  afBnned.    All  concur. 


STATE  v.  McCORD. 

(Supreme  Court  of  Missouri.   Division  No.   Z 
Dec.  10.  1907.) 

1.  InroxiOATind  Liquobs  —  Looai.  Option  — 
Submission  to  Vote— Recobd. 

Tbe  petition,  as  well  as  the  order  submit- 
ting local  option  questions  to  voteis,  is  a  part 
of  the  record,  the  petition  being  an  indispen- 
sable prerequisite  to  the  making  of  tbe  order. 

2.  Sake— SioNiNO  bt  Voters. 

Rev.  St.  1899,  S  3027  [Ann.  St.  1906,  p. 
1733],  provides  for  the  submission  of  local  op- 
tion questions  to  a  vote  on  a  petition  signed 
by  "one-tenth  of  the  qualified  voters"  of  any 
county,  etc.  A  petition  recited  "We,  the  under- 
signed legal  voters"  in  C.  county,  petition  for 
the  submission  to  vote  on  tbe  question  of  whethr 
er  dram  shop  licenses  shall  be  granted  in  the 
county,  commonly  called  local  option,  accord- 
ing to  section  3027.  The  county  court  found 
that  this  petition  was  signed  by  "one-tenth  of 
the  qualified  voters  and  taxpayers  of  tbe  coun- 
ty" ;  the  order  further  recitmg  that  it  appeared 
to  the  court  from  sworn  testimony  produced  in 
open  court  by  certain  witnesses  that  the  re- 
quired number  of  petitioners  had  signed  and 
presented  the  petition.  Held,  that  the  court  hav- 
ing found  that  the  petition  was  signed  by  the 
required  number  of  legal  voters,  jurisdiction  at- 
tadied  and  was  not  lost  by  the  mere  fact  that 
the  words  "and  taxpayers"  followed  the  words 
"one-tenth  of  tbe  qualified  voters"  in  the  order 
of  submission. 

3.  Judgment  —  Jukisdiction  —  Coixatebal 
Attack. 

A  petition  for  the  submission  of  local  op- 
tion questions  having  been  sufBcient  to  confer 
Jurisdiction  on  the  court  to  determine  whether 
It  was  signed  by  the  requisite  number  of  peti- 
tioners, the  court's  determination  that  it  was  so 
signed  could  not  be  attacked  collaterally  in  a 
proceeding  to  convict  accused  of  violating  the 
local  option  law  put  in  force  pursuant  to  such 
election.  ' 

4.  Intoxicating  Liquobs  —  Local  Option  — 
ElLECTioN— Petition. 

Rev.  St.  1899,  {  3027  [Ann.  St  1908,  p. 
1733],  provides  that  the  county  court  on  peti- 
tion shall  order  an  election  "to  determine  wheth- 
er or  not  spirituous  and  intoxicating  liquors,  in- 
cluding wine  and  beer,  shall  be  sold  in  the 
county,  etc.  Held,  that  a  petition  praying  the 
county  court  to  submit  to  the  voters  of  the 
county  the  proposition  to  vote  on  the  question 
whether  dram  shop  licenses  should  be  granted 
In  the  county,  commonly  called  local  option,  ac- 
cording to  section  3027,  while  not  in  the  exact 
language  of  the  statute,  constituted  a  substan- 
tial compliance  therewith. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  John  T.  Moore,  Judge. 

John  L.  McCord  was  convicted  of  violating 
the  local  option  law,  and  he  appealed  to  tbe 
St.  Louis  Court  of  Appeals,  which  certified 
the  case  to  tbe  Supreme  Court  (100  S.  W. 
1129).    Affirmed. 

Harrington  ft  Long  and  G.  A.  Watson,  for 
appellant.  6.  Pard  Haya  and  Leonard  Walk- 
er, for  tbe  State. 


BURGESS,  J.  This  case  was  certified 
to  this  court  from  the  St  Louis  Court  of  Ap- 
peals, upon  a  division  of  opinion  In  that 
court,  a  majority  of  the  members  thereof  con- 
curring In  an  opinion  reversing  the  Judgment 
of  the  circuit  court  the  other  member  dis- 
senting* There  is  no  controversy  as  to  the 
facts,  which  are  -stated  by  Judge  Nortonl 
substantially  aa  follows:  The  defendant  was 
convicted  on  a  charge  of  selling  Intoxicating 
liquors  In  violation  of  tbe  local  option  law, 
and,  after  unsuccessful  motions  for  new  trial 
and  in  arrest  of  Judgment  appealed  to  tbe 
St  Louis  Court  of  Appeals.  The  main  ques- 
tion raised  was  as  to  the  adoption  of  the 
local  option  law  in  Christian  county;  tbe 
defendant  maintaining  that  tbe  local  option 
law  is  not  In  force  In  said  county,  In  support 
of  which  cont^tion  be  points  to  what  he 
terms  Irregularities  In  the  proceedings  ante- 
cedent and  leading  up  to  the  publication  of 
notice  declaring  tbe  same  to  have  been 
adopted. 

It  appears  that  on  the  4th  day  of  May, 
1905,  a  petition  was  presented  to  the  county 
court  of  Christian  county  praying  that  the 
proposition  of  adopting  the  local  option  law 
be  submitted  to  the  voters  of  that  county. 
Tbe  county  court  found  such  petition  to  have 
been  signed  by  "one-tenth  of  tbe  qualified 
voters  and  taxpayers  of  Ohristlan  county. 
Mo.,"  and  upon  such  finding  ordered  an  elec- 
tion for  July  10th,  "to  determine  the  proposi- 
tion whether  or  not  spirituous  and  intoxicat- 
ing liquors,  including  wine  and  beer,  should 
be  sold"  in  that  county.  The  election  was 
held.  A  majority  of  tbe  votes  cast  were 
found  to  be  In  favor  of  tbe  adoption  of  the 
local  option  law,  and  in  due  time  the  county 
court  published  the  result.  In  compliance  wltti 
section  3031,  Rev.  St  1899  [Ann.  St  1906,  p. 
1737],  thereby  putting  the  provisions  of  tbe 
law  in  force. 

Tbe  defendant  contends  that  tbe  Judgment 
and  order  of  the  county  court  of  date  May 
4tb,  by  which  it  submitted  the  proposition 
to  adopt  tbe  law,  is  void  for  the  reason  that 
It  is  not  predicated  upon  the  petition  of 
one-tentb  of  the  qualified  voters  of  such  coun- 
ty, as  required  by  section  3027,  Rev.  St  1899 
[Ann.  St  1906^  p.  1733],  which  provides: 
"Upon  application  by  petition,  signed  by  one- 
tenth  of  the  qualified  voters  of  any  county 
who  shall  reside  ontside  of  the  corporate  lim- 
its of  any  city  or  town  having  at  the  time 
of  such  petition  a  population  of  twenty-five 
hundred  Inhabitants  or  more,  who  are  qnali- 
fled  to  vote  for  members  of  the  Legislature, 
in  any  county  in  this  state,  the  county  court 
of  sncb  county  shall  order  an  election  to  be 
held  in  such  county  at  the  usual  voting  pre- 
cincts for  holding  any  general  election  for 
state  officers,  to  take  place  within  forty  days 
after  the  reception  of  such  petition,  to  de- 
termine whether  or  not  spirituous  and  In- 
toxicating liquors.  Including  wine  and  beer, 
shall  be  sold  within  tbe  limits  ot  sach  coiunty 
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lying  outside  of  each  corporate  limits  of  such 
city  or  town." 

The  petition  to  the  connty  court  for  the 
submission  of.  the  question  of  local  option  to 
the  qualified  voters  of  the  county  Is  in  sub- 
stantial compliance  with  the  requirements  of 
the  statute.  It  recites :  "We,  the  undeislgned 
legal  voters  in  said  Christian  county,  do  here- 
by petition  your  honorable  body  to  submit 
to  the  voters  of  said  Christian  county  the 
propoaltloin  to  vote  on  the  question  whether 
dramshop  license  shall  not  be  granted  in  said 
county,  commonly  called  local  option,  ac- 
cording to  section  8027,  Rev.  St  1899,  of 
the  state  of  Missouri."  Upon  the  presenta- 
tion of  this  petition,  as  stated  before,  the 
county  court  found  that  It  was  signed  by 
"one-tenth  of  the  qualified  voters  and  tax- 
payers of  Christian  county";  but  the  order 
of  the  court  further  recited  that  it  appeared 
to  the  court  "from  the  sworn  testimony  pro- 
duced In  open  court  by  Rev.  W.  H.  Son,  J. 
A.  Wasson,  and  S.  D.  Wells  and  William  Mc- 
Veigh that  the  required  number  of  petitioners 
have  signed  and  presented  said  petition  for 
their  consideration,"  etc. 

The  question,  then,  is,  were  the  petitioners 
qualified  voters  of  the  county?  In  determin- 
ing this  question  we  must  not  ignore  the 
petition,  nor  any  part  of  the  record,  but  con- 
sider It  all  together.  The  petition  is  as  much 
a  part  of  the  record  as  the  order  submitting 
the  question  of  local  option  to  the  voters, 
and  is  an  Indispensable  prerequisite  to  the 
making  of  the  order.  It  says,  "We,  the  un- 
dersigned legal  voters,"  etc,  and  the  order  of 
submission  recites  that  the  petition  prayed 
the  court  to  make  an  order  submitting  to 
the  qualified  voters  of  said  county  an  election 
to  determine  whether  or  not  spirituous  liq- 
uors should  be  sold,  and,  further,  that  the 
requisite  number  of  petitioners  had  signed 
and  presented  said  petition. 

It  will  be  observed  that  the  only  petition 
presented  to  the  court  shows  upon  Its  face 
that  it  was  signed  by  legal  voters,  and  there 
is  no  showing  to  the  contrary.  It  was  only 
upon  a  petition  signed  by  one-tenth  of  the 
legal  voters  of  the  county  that  the  court 
was  authorized  to  submit  the  question  of 
local  option  to  the  qualified  voters  of  the 
county,  and  the  court  having  Jurisdiction  of 
the  matter  had  the  right  to  determine  wheth- 
er the  petitioners  were  legal  voters  or  not. 
Having  so  decided,  its  judgment  cannot  be 
attacked  collaterally.  The  mere  fact  that 
the  words  "and  taxpayers"  follow  the  words 
"one-tenth  of  the  qualified  voters,"  In  the 
order  of  submission,  did  not  deprive  the  court 
of  Its  Jurisdiction,  it  having  already  at- 
tached, and  did  not,  In  our  opinion,  render 
the  order  void.  Besides,  where  the  order  of 
submission  recites  that  the  requisite  number 
of  petitioners  had  signed  and  presented  said 
petition  for  the  consideration  of  the  court, 
it  has  reference  to  the  petition  signed  and 
presents  by  the  persons  who  represented 
themselves  therein  as  legal  voters,  and  none 


others.  It  Is  not  essential  that  such  Jurisdic- 
tion should  appear  from  any  particular  part 
of  the  record.  State  v.  Schneider,  47  Mo. 
App.  669.  In  determining  this  question  In 
the  case  in  hand,  the  petition  and  order 
should  be  taken  together,  tiecause  they  con- 
stitute but  one  record,  and  it  Is  sufficient  If 
Jurisdiction  appears  from  the  entire  record. 
Sappington  v.  Lentz,  53  Mo.  App.  44;  Adams 
V.  Cowles,  95  Ma  501,  8  S.  W.  711.  6  Am.  St 
Rep.  74;  Sutton  v.  Cole,  166  Mo.  206,  65  S. 
W.  1052.  To  our  minds  It  Is  clear  that 
the  question  was  fairly  submitted  to  the  leg- 
al voters  in  the  county;  that  "taxpayers" 
not  legal  voters  did  not,  so  far  as  the  record 
discloses,  sign  the  petition  or  vote  at  the 
election;  and  that  the  words  "and  taxpay- 
ers" were  inadvertently,  and  without  author- 
ity, inserted  in  said  order  of  submission. 

When  the  petition  was  presented  to  the 
county  court  by  the  requisite  number  of  legal 
voters  of  the  connty,  asking  said  court  to 
submit  to  the  voters  of  said  county  the  prop- 
osition to  vote  on  the  question  whether  or  not 
spirituous  and  intoxicating  liquors  should  be 
sold  in  the  county,  it  acquired  Jurisdiction  of 
the  subject-matter  of  controversy  and  of  the 
j)etItloner8 ;  and  the  validity  of  its  proceed- 
ings thereafter  with  respect  to  the  same  mat- 
ter Is  not  subject  to  collateral  attack,  as  is 
sought  to  be  done  in  this  case. 

As  the  petition  presented  to  the  county 
court  on  which  the  order  for  the  local  option 
election  was  based  petitioned  the  court  "to- 
submit  to  the  voters  of  said  county  the  prop- 
osition to  vote  on  the  question  whether  dram- 
shop license  shall  not  be  granted  In  said 
county,  commonly  called  local  option,  accord- 
ing to  section  3027,  Rev.  St  1899,  of  the  state 
of  Missouri,"  while  said  section  provides  that 
the  county  court  after  the  reception  of  the 
petition,  shall  order  an  election  to  t>e  held  "to 
determine  whether  or  not  spirituous  and  in- 
toxicating liquors,  including  wine  and  t)eer, 
shall  be  sold,"  it  is  claimed  by  defendant 
that  the  petition  in  question  was  Insufficient 
to  authorize  the  court  to  take  jurisdiction  of 
the  matter  and  make  the  order  for  election. 
While  the  petition  Is  not  couched  in  the 
exact  language  of  the  statute,  we  think  It 
a  substantial  compliance  therewith,  and  when 
considered  in  connection  with  the  words 
"commonly  called  local  option,  according  to 
section  S027,  Rev.  St  1899,  of  the  state  of 
Missouri,"  which  words  form  part  of  the  pe- 
tition, It  seems  well  enough.  Certainly,  no 
one  signing  the  petition  or  voting  at  the 
election  could  have  been  misled  by  Its  In- 
formality. As  was  said  by  Smith,  P.  J.. 
speaking  for  the  court  in  State  ex  rel.  Church 
V.  Weeks,  38  Mo.  App.  566:  "If  it  appear- 
ed by  the  petition  of  the  requisite  num- 
ber of  the  qualified  voters  that  such  was 
their  will,  that  fact  would  authorise  the 
exercise  of  the  Jurisdiction,  no  difference 
what  the  form  of  the  petition  may  be. 
♦  ♦  ♦  When  proceedings  under  the  local 
option  statute  are  drawn  In  question  as  for 
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snCBclency,  we  are  not  disposed  to  Invoke  the 
application  of  the  strict  mles  of  construc- 
tion by  which  are  nsually  tested  proceedings 
for  the  condemnation  of  private  property  for 
public  use."    State  t.  Smith,  88  Mo.  App.  618. 

Our  conclusion  Is  that  the  i)etltlon  was  a 
sufficient  compliance  with  the  requirements 
of  the  statute  to  justify  the  making  of  the 
order  for  the  election. 

For  these  considerations  the  Judgment  of 
the  circuit  court  Is  afBrmed.    All  concur. 


BBATTIB  MIi'O.  CX>.  v.  CLARK  et  aL 

<8upreme  Court  of  Missouri,  Division  No.  2. 
Dec.  10,  1907.) 

1.  CoNTBACTs  —  Rights  or  Thibd  Pebsors  — 
AOREEHEKT  roB  Benetit  OF  Tbibd  Pebson. 

Where  plaintiff  adopts  a  valid  contract, 
made  between  other  persons  for  his  benefit,  he 
mav  sue  on  it,  though  he  is  not  named  therein, 
and  did  not  know  of  it  at  the  time  it  was  made. 
[Ed.  Note. — For  cases  In  nolnt,  see  Cent.  Dig. 
ToL  11,  Contracts,  f  J  798-8011 

2.  Same— Corbtbuction. 

The  owner  of  a  building  and  the  lessee 
made  a  written  agreement,  collateral  to  the 
lease,  whereby  it  was  agreed  that  the  lessee  in- 
tended to  expend  at  least  $10,000  in  improving 
and  equipping  the  premises  for  their  intended 
use,  and  that  in  order  to  insure  the  owner  that 
the  lessee  would  take  possession  and  make  the 
improvements,  and  to  insure  the  payment  of  the 
rent,  the  lessee  agreed  to  deposit  with  the  owner 
flO.OOO  to  be  used  bv  him  in  paying  for  the 
miprovements.  The  improvements  and  equip- 
ments were  to  remain  the  property  of  the  own- 
er as  security  only  for  the  payment  of  rent  and 
performance  of  the  lessee's  obligations  under 
the  lease.  When  the  $10,000  had  been  actually 
expended  on  the  premises,  then  the  agreement 
was  to  become  functus  officio,  and  tbe  lease 
thereafter  was  to  be  the  sole  agreement  between 
the  parties.  Held,  that  the  deposit  was  to  insure 
the  owner  that  possession  would  be  taken  under 
the  lease,  and  that  the  rent  would  be  paid  and 
the  improvements,  etc.,  made,  and  was  not  in- 
tended to  secure  a  Uiird  person  for  services  ren- 
dered or  materials  furnished  in  equipping  the 
premises. 
8.  AffeaI/— Habmlesb  Ebbob— Ihfbopeb  Deo- 

I.ABATI0RS  OF  LAW. 

Where  a  case  Is  tried  by  the  court,  and  the 
finding  and  judgment  could  not  have  been  other- 
wise than  they  were,  the  giving  of  an  improper 
declaration  of  law  is  not  reversible  en-or. 

Appeal  from  St  Louis  Circuit  Court;  War- 
wick Hough,  Judge. 

Action  by  the  Seattle  Manufacturing  Com- 
pany against  Charles  Clark  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  F.  &  R.  H.  Merryman,  for  appellant 
Boj\e  tc  Priest  and  Edward  T.  Miller,  for 
respondents. 

BURGESS,  J.  TWs  Is  a  suit  to  recover 
Judgment  against  defendant  Clark  for  the 
sum  of  $6,000,  with  interest  at  the  rate  of 
6  per  cent  per  annum  from  June  16,  1893, 
for  which  amount  plaintiff  claims  he  Is  In- 
debted to  It  by  reason  of  a  written  contract 
between  bim  and  defendant  Annie  Gerardl, 
whereby,   for   certain   improvements   to   be 


made  on  premises  leased  by  him  to  her,  she 
placed  in  his  hands  $10,000,  which  he  agreed 
to  pay  the  parties  making  such  improve- 
ments; and  as  plaintiff  made  said  Improve- 
ments it  claims  that  said  contract  was  made 
for  its  express  benefit,  and  that  it  can  main- 
tain Its  action  thereon. 

The  petition,  after  alleging  the  incorpora- 
tion of  plaintiff,  states  that  on  the  27th  day 
of  January,  1893,  the  defendants  Charles 
Clark  and  Annie  Gerardl,  wife  of  defendant 
Joseph  Gerardl,  entered  Into  a  written  con- 
tract, whereby  Clark  leased  to  Mrs.  Gerardi, 
for  a  term  of  10  years,  to  commence  the 
24th  day  of  February,  1893,  and  end  on  the 
23d  day  of  February,  1903,  the  building  and 
premises  known  as  218  and  215  North  Broad- 
way, in  the  city  of  St  Louis,  together  with 
the  lot  of  ground  on  wlilcb  same  were  situ- 
ated; that  the  object  and  purposes  of  the 
parties  to  the  lease  were  to  alter  and  im- 
prove said  building  and  premises  to  fit  the 
same  for  the  purpose  of  establishing  and  con- 
ducting a  first-class  restaurant,  saloon,  and 
bar,  and  in  order  to  carry  Into  effect  such 
purpose  and  object  they  entered  Into  a  col- 
lateral written  agreement,  in  which  Clark  is 
named  as  party  of  the  first  part  and  Annie 
Gerardi  as  party  of  the  second  part,  the  ma- 
terial parts  of  which  agreement  being  as 
follows:  "It  is  understood  and  agreed  that 
the  party  of  the  second  part  Intends  to  use 
said  premises  for  the  purpose  of  conducting 
the  business  of  a  flrst-class  restaurant,  sa- 
loon, cigars,  and  tobacco,  game  and  table 
furnishings,  and  that  portion  of  the  premises 
above  the  first  or  ground  floor  for  office,  cook- 
ing, and  living  purposes,  and  that  she  Intends 
to  spend  at  least  the  sum  of  $10,000  for  the 
purchase  of  the  necessary  equipment  of  said 
building  for  such  uses.  Now,  In  order  to 
Insure  the  said  party  of  the  first  part  that 
the  party  of  the  second  part  will  take  pos- 
session of  the  said  premises  under  the  lease, 
and  will  expend  the  money  aforesaid  for 
equipping  the  restaurant,  saloon  and  other 
departments  aforesaid,  and  in  order  to  fur- 
ther insure  the  party  of  the  first  part  in -the 
payment  of  his  rent  from  time  to  time  as  and 
when  the  same  accrues  under  the  terms  of 
said  lease,  the  party  of  the  second  part  now 
agrees  to  turn  over  and  pay  unto  the  said 
party  of  the  first  part  the  sum  of  $10,000  In 
money,  the  same  to  be  paid  out  by  the  said 
party  of  the  first  part  in  payment  of  the 
equipment  of  said  restaurant,  saloon  and 
other  departments  as  the  same  shall  be 
placed  In  said  premises  by  the  party  of  the 
second  part  ♦  ♦  ♦  It  Is  further  under- 
stood and  agreed  that  the  equipment  of  what- 
ever kind  and  nature  the  same  may  con- 
sist, after  the  same  shall  have  been  placed 
in  said  building,  shall  become  and  be  the 
property  of  the  party  of  the  first  part,  as 
security,  however,  only  for  the  payment  or 
rent,  and  for  the  performance  of  the  obliga- 
tions specified  to  be  performed  by  the  party 
of  the  second  part  under  the  lease."    It,  was 
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also  agreed  In  the  contract  that  Clark  should 
expend,  as  soon  as  possible  after  February 
24,  1893,  the  sum  of  $2,S00  In  making  altera- 
tions in  the  front  of  said  bnilding,  according 
to  plans  and  speciflcations  to  be  fnmlsbed 
by  Mrs.  Gerardi. 

The  petition  further  states  that,  In  pursu- 
ance of  the  aforesaid  agreement,  Isaac  Taylor 
was  employed  to  draw  the  plans  and  specifl- 
cations and  to  superintend  the  Improvements 
and  equipments  aforesaid,  and  that  the  plans 
and  speciflcations  were  prepared  by  him  and 
presented  to  defendants  Charles  Clark  and 
Annie  Qerardl  and  Jos^h  Gerardi,  her  hus- 
band, who  acted  as  her  agent,  and  were 
approved  by  tbem,  and  that  said  plans  and 
specifications  were  then  presented  to  plain- 
tiff, with  request  that  plaintiff  consider  the 
subject  and  take  the  contract  to  furnish  the 
materials  and  equipments  and  execute  the 
work  aforesaid ;  that  plaintiff  knew  that  An- 
nie Qerardl  and  Joseph  Gerardi  were  insolv- 
ent, and  declined  to  consider  any  proposition 
for  furnishing  the  materials  and  equipments 
and  constructing  the  work  according  to  the 
plans  and  speciflcations  till  further  advised 
as  to  the  person  who  would  pay  plaintiff  for 
said  material  and  work.  "Plaintiff  was  nev- 
er shown  said  collateral  agreement,  nor  did 
It  know  of  its  existence,  but  plaintiff  caused 
its  agent  to  call  on  defendant  Charles  Clark 
and  to  learn  of  him,  as  one  of  the  parties  in- 
terested, as  to  who  would  pay  for  said  ma- 
terial and  work.  The  said  Charles  Clark 
then  assured  plaintiff's  agent  that  the  defend- 
ant Annie  Gerardi  had  deposited  $10,000  with 
blm  to  pay  plaintiff  for  furnishing  and  exe- 
cuting the  work  according  to  the  plans  and 
speciflcations  aforesaid.  Plaintiff,  in  consid- 
eration of  the  assurance  that  defendant 
Charles  Clark  had  on  deposit  $10,000  for  the 
purpose  of  paying  for  the  material  and  work 
aforesaid,  providing  plaintiff  would  do  the 
work  and  furnish  the  materials  aforesaid, 
thereupon  on  account  of  the  aforesaid  assur- 
ance plaintiff  on  or  about  the  2d  day  of 
March,  1893,  entered  into  a  contract  with  An- 
nie Gerardi  to  furnish  the  material  and  labor 
aforesaid  In  accordance  with  plans  and  speci- 
fications furnished  by  Isaac  Taylor,  and  un- 
der his  superintendence  and  directions,  said 
superintendent  having  the  power  to  reject 
any  of  the  materials  or  work  furnished  by 
plaintiff  under  the  contract,  and  plaintiff  was 
to  make  any  alterations  in  said  plans  and 
specifications  and  do  any  extra  work  under 
the  directions  of  said  architect"  The  peti- 
tion further  alleges  that  plaintiff,  under  Its 
said  contract  with  Annie  Gerardi,  was  to  be 
paid  for  its  services  and  for  the  labor  and 
material  to  be  furnished  the  sum  of  $16,701.- 
28,  and  for  doing  any  extra  work,  according 
to  the  terms  of  said  contract.  It  was  to  re- 
ceive additional  consideration,  with  all  of 
which  defendant  Clark  was  made  acquainted, 
and  consented  thereto ;  that  plaintiff  perform- 
ed all  the  conditions  of  said  contract,  ac- 
cording to  the  directions  of  the  architect 


and  the  defendants,  for  which  it  was  to  re- 
ceive $16,701.28,  and  furnished  extra  work 
and  materials  amounting  to  $3,120.43;  that 
said  plans  and  specifications  Included  the 
making  of  the  alterations  in  front  of  said 
building  for  which  Clark  was  to  pay  $2,500 
and  for  which  he  did  pay  tliat  sum  on  or 
about  Jnne  8,  1803;  that  Annie  Gerardi  de- 
posited with  defendant  Clark  the  $10,000  re- 
ferred to  in  said  collateral  agreement,  and 
that  the  plaintiff  is  the  party  who  furnished 
the  equipments  of  said  restaurant,  saloon, 
and  other  departments  and  for  whose  benefit 
Clark  held  said  deposit,  all  of  which  equip- 
ments were  furnished  and  completed  by 
plaintiff  by  the  ICth  day  of  Jnne,  1893 ;  that 
plaintiff,  and  no  one  else,  was  entitled  to  the 
said  $10,000,  but  that  said  Clark  never  paid 
to  plaintiff  any  of  said  amount  except  $4,000, 
on  April  12,  1893,  and  although  plaintiff  de- 
manded the  balance,  $5,000,  on  or  about  the 
16th  day  of  Jime,  1893,  and  many  times  since, 
said  defendant  Claris  has  not  paid  same; 
that,  with  the  exception  of  the  two  amounts 
referred  to,  which  were  paid  by  defendant 
Clark,  none  of  the  amount  due  plaintiff  has 
ever  been  paid  by  any  one,  except  $1,000  paid 
by  Annie  Gerardi  on  September  8,  1883,  but 
which  plaintiff  says  was  In  no  way  connected 
with  the  collateral  agreement  upon  which  the 
suit  is  based. 

The  separate  amended  answer  o^  defendiant 
Charles  Clark  to  said  -petition  contains  five 
defenses:  (1)  Denies  each  and  every  allega- 
tion In  said  petition  contained;  (2)  pleads 
the  statute  of  frauds;  (3)  pleads  the  statute 
of  limitations;  (4)  that  the  matters  and 
things  alleged  in  the  petition  are  res  adjudl- 
cata;  (5)  that  the  defendants  Annie  Gerardi 
and  Joseph  Gerardi  are  improperly  united  in 
this  action,  and  are  not  necessary  parties 
thereto.  Plaintiff's  replication  denied  each 
and  every  alleg^atlon  in  said  answer  con- 
tained. 

Mrs.  Annie  Gerardi.  testifying  In  behalf  of 
the  plaintiff,  identified  the  lease  and  the 
collateral  contract  between  herself  and  de- 
fendant Clark,  both  of  which  were  Introduced 
in  evidence.  She  also  Identlfled  a  contract 
which  she  bad  entered  into  with  the  plaintiff 
to  alter  the  premises  leased  to  her,  and  the 
specifications  in  that  connection,  which  were 
also  offered  in  evidence.  This  contract  be- 
tween herself  and  plaintiff  was  made  and  en- 
tered into  the  2d  day  of  March,  1893.  By  its 
terms  the  plaintiff  agreed  to  make,  do,  build, 
and  finish,  entire  and  complete,  all  alterations 
and  additions  to  be  done  in  and  to  the  build- 
ing In  question,  according  to  the  drawings 
and  speciflcations  made  for  same  by  Isaac 
S.  Taylor,  architect,  the  entire  work  to  be 
flnlshed  and  completed  by  the  2d  day  of  May, 
1893,  the  defendant,  Annie  Gerardi,  agreeing 
to  pay  for  the  performance  and  completion 
of  said  work  the  sum  of  $16,701.28  to  the 
plaintiff  in  manner  as  follows:  $8,360.64 
when  the  work  was  flnlshed ;  $2,350  by  a  30- 
day  note;   $2,000  by  a  60-day  note;   $2,000 
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Ity  a  90-da7  note^  and  $2,000  by  a  120-day 
note.  The  wltneaa  stated  substantially  tbat 
plaintiff,  the  Seattle  Mannf acturlng  Company, 
had  performed  the  work  under  Its  contract, 
that  she  had  paid  part  of  the  money  to  Clark 
for  plaintiff,  and  that  she  was  still  Indebted 
to  plaintiff  In  a  sum  over  $12,000.  Two  or- 
ders were  given  by  witness  on  Clark  In  favor 
of  plaintiff,  one  of  which  orders  was  for  $4,- 
000,  dated  April  12,  1803,  and  one  for  $2,500, 
dated  June  4,  1893.  The  witness  then  testi- 
fied as  follows :  "Q.  I  will  ask  you  If  yon 
gave  the  Seattle  Manufacturing  Company  any 
other  orders  on  Mr.  Clark?  A.  Tes,  sir.  Q. 
When?  A.  Well,  I  suppose  they  are  on  rec- 
ord. I  presume  Mr.  Clark  has  them.  I  have 
not  got  them.  Q.  They  were  given  to  the 
Beattle  Manufacturing  Company?  A.  Yes, 
sir.  Q.  Do  yon  remember  the  anfounts?  A. 
Well,  I  cannot  recall  the  amounts  just  now. 
Q.  When  was  It?  A.  It  was  in  July  of  '03." 
On  croes-examlnatlon  the  witness  identified 
13  other  orders  made  by  her  on  Clark  in  fa- 
Tor  of  other  parties  for  fumisbings,  decora- 
tions, etc.,  for  the  building  in  question,  which 
orders  were  afterwards  introduced  in  evi- 
dence over  the  objection  of  plaintiff. 

John  F.  Bates  testified  tbat  he  was  in  the 
employ  of  plaintiff  in  1883 ;  that  he  met  Mr. 
Gerardl  on  the  cars,  and  tbat  Oerardl  told 
him  tbat  be  was  going  to  put  up  a  restaurant 
on  Broadway  and  that  the  plans  and  specifl- 
catkniB  were  at  Mr.  Taylor's  office ;  that  wit- 
ness then  bad  a  conversation  with  Mr.  Clark, 
tbe  defendant,  and  showed  Clark  the  plans 
and  spedflcations  which  bad  been  given  him 
by  Gerardl,  and  that  Clark  told  blm  tbat  tbe 
Gerardls  bad  $10,000  deposited  there  to  pay 
for  this  work.  "Q.  When  was  this  conversa- 
tion? Was  that  before  you  entered  into  the 
nmtract?  A.  Before  we  entered  into  the  con- 
tract, because  I  wanted  to  assure  myself, 
your  Honor,  that  the  money  would  be  coming 
to  pay  for  this  work,  because  it  took  a  great 
deal  of  time  to  look  it  up.  And  after  Mr. 
aark  •  ♦  •  told  me  tbat  there  was  $10,- 
OOO  there  to  pay  for  this  work  that  the  Beat- 
tie  Manufacturing  Company  was  to  put  in 
there  you  may  depend  upon  it  tbat  I  looked 
for  it  pretty  closely  to  get  It  and  secure  it" 
The  witness  then  stated  that  after  this  the 
plaintiff  dosed  the  contract  with  the  Gerardis 
for  the  alteration  of  tbe  building,  that  tbe 
Gerardis  gave  him  numerous  orders  for  the 
money  and  for  the  full  amount  He  said  he 
collected  two  of  these  orders,  one  for  $4,000 
■nd  one  for  $2,500,  and  that  they  gave  him 
other  orders  at  different  times.  ''I  delivered 
these  orders  to  Mr.  Clark's  clerk  down  here 
bi  bis  office.  I  failed  to  see  Mr.  Clark  only 
once  or  twice,  and  had  a  very  pleasant  talk 
with  blm  each  time  Tbe  orders,  to  my 
knowledge  now,  were  given  to  the  clerk,  Mr. 
Clark's  clerk,  for  him  to  give  us  the  money 
on  those  orders.  I  never  got  them.  I  never 
got  to  see  Mr.  Clark  after."  Witness  said 
that  the  person  to  whom  he  delivered  those 
orders  was  tbe  same  person  to  whom  be  bad 


delivered  other  orders,  and  from  whom  be 
had  received  Mr.  Clark's  checks  in  payment 
thereof.  "Q.  Were  they  given  after  the  order 
for  $4,000  and  the  order  for  $2,500,  or  be- 
fore it?  A.  Oh,  after;  yes,  after.  Q.  Were 
they  given  before  tbe  completion  of  the  work? 
A.  Yes,  sir;  to  the  amount  of  $10,000.  Yes, 
sir ;  you  see  we  did  more  than  $10,000  wortb 
of  work  there.  Q.  You  say  these  orders  were 
given  for  the  balance  of  the  $10,000  after  the 
payment  of  $4,000  and  $2,500?  A.  Yes,  sir. 
Q.  How  many  orders  were  there?  A.  Well, 
there  was  three  or  four;  I  do  not  know  which. 
Q.  And  tbe  orders  did  not  exceed  tbe  balance 
of  $10,000?  A.  No,  sir ;  it  was  to  cover  tbat 
amount  of  money  tbat  they  bad  there.  Q. 
That  is,  the  aggregate  amount  of  all  the  or- 
ders? A.  Yes,  sir."  On  cross-examlnntlon 
the  witness  was  examined  at  some  length 
OB  to  the  party  to  whom  be  presented  the  or- 
ders and  as  to  tbe  time  when  be  first  saw 
Mr.  Clark  and  had  tbe  conversation  with  him 
In  regard  to  tbe  deposit  of  $10,000  and  as  to 
whether  it  was  before  or  after  the  contract 
entered  into  by  the  Gerardis  with  the  plain- 
tiff. On  this  point,  the  witness  on  cross-ex- 
amination testified  as  follows:  "Q.  How 
long  before?  A.  Well,  perhaps  three  weeks. 
*  •  •  Q.  You  say  It  was  before?  A.  1 
saw  Mr.  Clark  about  tbe  $10,000  before  tbe 
contract  was  made;  yes,  sir.  Q.  Yon  know 
that  Mr.  Clark  told  you  when  you  went  to 
see  him  before  the  Beattle  Manufacturing 
Company  made  the  contract  with  tbe  Gerar- 
dis $10,000?    A.  Yes,  sir." 

Joseph  Gerardl  testified  that  at  the  time 
they  made  the  deposit  of  $10,000  Mr.  Charles 
Clark  agreed  to  expend  $2,500  (m  tbe  alter- 
ation of  the  front  part  of  tbe  building.  That 
tbe  $2,500  order  was  in  payment  of  tbe  alter- 
ation of  tbe  front  part  of  the  building.  On 
this  point  the  witness  testified:  "Then  we 
went  to  work  and  made  this  contract  and  we 
gave  the  Beattle  Manufacturing  Company 
orders  for  this  money.  The  first  order  they 
received,  I  think,  was  for  $4,000.  The  second 
order  was  for  $2,500  for  the  front  they  put 
in  that  building,  and  we  left  tbe  remainder 
of  $6,000  in  Mr.  Clark's  bands,  and  then  we 
further  gave  them  an  order,  I  think,  for  $4,- 
000.  •  •  •  Q.  Well,  tbe  further  order 
after  that,  was  that  for  all  tbe  balance  that 
was  In  bis  hands,  tbe  last  order?  A.  I  think 
at  that  time;  yes,  sir.  Q.  Now,  did  you  go 
down  there  to  see  Mr.  Clark  with  Mr.  Bates? 
A.  I  went  down  with  Mr.  Bates  on  one  oc- 
casion, and  Mr.  Clark  was  not  in.  His  repre- 
sentative was  there,  and  he  said  he  would 
band  tbe  order  to  Mr.  Clark  when  be  came  in. 
Q.  Do  you  remember  what  tbat  visit  was? 
A.  I  could  not  say.  It  was  about  tbat  time 
that  tbe  thing  was  being  finished."  Tbe  wit- 
ness then  stated  that  tbe  building  was  finish- 
ed about  the  middle  of  June,  1883.  "Q.  And 
when  the  Beatties  bad  turned  that  over  to 
you  tbey  had  put  in,  bad  they  not  $19,000 
into  that  building?  A.  I  think  that  was 
about  tbe  ataiount"  Ibe  witness  on  cross- 
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examination  tdentlfled  certain  orders  of  vouch- 
ers aftei-w^rds  introduced  in  evidence  over 
the  objection  of  the  appellant  and  to  which 
appellant  then  and  there  excepted  at  the 
time.  As  to  the  thirteenth  voucher,  same  be- 
ing for  $2,120.28,  and  purporting  to  be  a 
check  In  favor  of  Mrs.  Gerardl  for  that 
amount,  the  witness  stated :  "Weil,  this  mon- 
ey was  not  paid  to  ns.  This  money  Mr.  Clark 
kept  for  rent." 

William  J.  Beattie,  the  president  of  the 
Seattle  Manufacturing  Company,  In  regard 
to  the  orders,  testified:  "One  was  for  $4,000 
and  the  other  was  the  difference  between  the 
$8,000  due  under  the  order  and  $8,000  and 
some  odd  dollars  under  the  contract  that  we 
were  to  receive  In  cash.  Q.  Let  me  under- 
stand you.  You  mean  you  excluded  in  your 
answer  there  the  $2,500  payment  from  Mr. 
Clark?  A.  I  certainly  do,  as  It  was  a  sepa- 
rate transaction.  Q.  And  you  mean  by  that 
then  that  you  received  two  orders  outside  of 
the  one  order  for  $4,000?  A.  That  Is  right. 
Q.  Now,  what  were  those  orders?  A.  One 
was  for  $4,000,  and  one  was  the  balance  on 
the  contract"  The  witness  then  stated  that 
he  had  a  conversation  with  the  agent  of  Mr. 
Clai^  a  few  days  after  the  $2,600  was  paid; 
that  on  the  8th  day  of  June,  1893,  this  agent 
of  the  defendant  Clark  paid  the  witness  $2,- 
500;  "that  two  or  three  days  after  that 
check  was  paid  him  he  appeared  at  our  office 
with  these  papers  in  his  hands.  Q.  What 
papers  did  he  have?  A.  He  had  the  order  on 
Mr.  Clark  for  $2,500.  Q.  What  else?  A.  He 
haH  a  receipt  of  our  representative  for  the 
$2,500.  Q.  What  did  he  want  you  to  do  then? 
A.  He  wanted  me  to  release  Mr.  Clark  from 
all  further  responsibility  In  the  premises.  Q. 
What  did  you  say  to  him?  A.  I  told  him  I 
would  not  Q.  Then  what  did  he  say?  A. 
lie  said  If  you  do  not  you  will  not  receive 
another  cent  Q.  Another  cent  of  what  mon- 
ey? A.  Of  the  balance  we  held.  Q.  What 
did  the  agent  say?  A.  He  said  If  I  did  not 
sign  a  release  of  Mr.  Clark  in  the  premises 
he  would  not  pay  another  cent  of  the  balance. 
Q.  Then  what  did  he  say?  A.  He  parted 
with  me.  He  said  I  would  find  It  out  for 
myself.  Q.  Did  Mr.  Clark  pay  you  any  sum 
after  that?  A.  Never  a  cent"  In  regard 
to  the  written  agreement  between  Mr.  Clark 
and  the  Gerardis,  according  to  which  agree- 
ment the  Gerardis  deposited  $10,000,  the  wit- 
ness testified:  "Q.  When  did  you  first  learn 
of  this  written  agreement  that  Is  In  this  case? 
A.  Not  until  a  few  years  ago,  and  it  was 
after  the  trial  and  decision  of  Judge  Valliant 
Q.  You  mean  in  the  mechanic's  lien  suit? 
A.  That  is  right  It  was  the  appearance  of 
this  contract.  I  understand  that  It  appear- 
ed in  a  fight  between  Mr.  Gerardl  and  Judge 
Laughlln."  On  cross-examination  the  witness 
testified  that  this  contract  was  never  offered 
in  evidence  in  the  mechanic's  lien  suit  and 
that  he  had  a  full  recollection  of  that  suit; 
that  he  never  pleaded  this  contract  In  the 
replication  In  that  cause,  and  he  knew  that 


to  be  a  fact  The  contract  between  the  Beat- 
ties  and  the  Gerardis  relating  to  the  payment 
was  then  read  to  the  witness,  in  which  the 
Gerardis  agreed  to  pay  the  plaintiff  $8,350.64 
when  the  work  should  be  set  up  and  finished 
and  accepted  by  the  said  architect  "By  the 
Court:  Q.  Now,  I  understand  you  to  say  that 
you  had  received  $4,000  on  that  and  that  you 
got  another  order  for  $4,000  and  a  third  or- 
der and  a  further  order  for  $2,500 — ^the  third 
order  for  the  balance  of  $8,000?  A.  That  is 
right  Q.  .Why  did  you  include  the  note  In 
your  order?  A.  It  was  then  due,  I  think. 
Q.  Well,  that  was  a  note  from  Mr.  Gerardl? 
A.  It  was  the  amonnt  of  a  note,  but  the  note 
was  never  Issued.  There  was  never  any  note 
issued.  The  contract  called  for  a  note,  but 
the  notes  were  never  issued."  The  contract 
was  then  produced  and  the  second  item  was 
$2,350.60  to  be  paid  by  a  SO-day  promissory 
note,  dated  from  time  of  acceptance  of  the 
work ;  the  first  item  being  $8,360.64,  and  the 
second  $2,360.60. 

Charles  Clark,  Introduced  by  defendants, 
testified  that  he  was  a  party  to  the  contract 
which  was  offered  In  evidence  between  Annie 
Gerardl  and  Charles  Olark,  dated  the  27tb 
of  January,  1893,  and  that  Mrs.  Gerardl  made 
the  first  deposit  of  $5,000  under  the  terms 
of  that  contract  on  the  8th  day  of  February, 
1893,  and  the  second  deposit  on  the  13th  day 
of  February,  1893.  The  witness  then  testi- 
fied as  to  certain  payments  made  by  mm, 
and  Identified  certain  vouchers  and  a  certain 
balance  sheet  from  his  books,  all  of  which 
was  Introduced  over  the  objection  of  the  plain- 
tiff, with  the  exception  of  the  two  items  paid 
to  the  plaintiff,  namely,  one  for  $4,000,  on 
April  12th,  and  one  for  $2,600  on  June  8, 
1893.  The  witness  denied  that  he  had  ever 
bad  the  conversation  with  Mr.  Bates  In  re- 
gard to  the  deposits  of  $10,000  by  the  Ger- 
ardis, and  stated  that  he  left  St  Louis  on 
the  16th  day  of  February,  1893,  and  returned 
on  March  3d,  and  that  he  never  knew  that 
the  Beattie  Manufacturing  Company  had  the 
contract  until  the  order  for  $4,000  vras  pre- 
sented to  him.  On  cross-examination  the  wit- 
ness stated  that  his  first  official  notice,  so  to 
speak,  of  the  fact  that  the  Beattie  Mannfao- 
turlng  Company,  had  the  contract  was  when 
he  paid  the  order  for  $4,000. 

The  cause  was  submitted  to  the  court  upon 
the  pleadings  and  evidence,  a  jury  being  waiv- 
ed. Plaintiff  excepted  to  the  action  of  the 
court  in  refusing  to  give  the  following  dec- 
larations of  law  asked  by  It:  "(1)  The  court, 
sitting  as  a  jury,  declares  the  law  to  be  that 
under  the  law  and  pleadings  In  the  case  and 
under  the  evidence  that  all  the  evidence  as 
to  payments  and  as  to  the  13  vouchers  and 
the  balance  sheet  Introduced  by  the  defend- 
ant Clark  are  to  be  disregarded  and  stricken 
from  the  record  except  voucher  No.  1,  relat- 
ing to  the  $4,000  paid  to  the  plaintiff  on 
April  12,  1893,  and  voucher  No.  7,  relating 
to  the  payment  of  $2,500  made  by  the  defoid- 
ant  to  plaintiff.  (2)  The  court,  sitting  as  a 
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Jury,  declares  tlie  law  to  be  tliat  If  the  jnry 
believe  from  the  evidence  that  the  defoid- 
aut  Charles  Clark  and  the  defendant  Annie 
Gerardl  entered  Into  a  certain  written  con- 
tract on  or  about  the  27th  day  of  January, 
1893,  as  set  out  in  plalntltTs  petition,  and  If 
the  jniy  further  bellere  from  the  evidence 
that  in  pursuance  of  said  contract  the  defend- 
nnt  Annie  Gerardl  deposited  with  the  de- 
fendant Charles  Clailc  the  sum  of  $10,000,  the 
ynme  to  be  paid  out  by  the  said  defendant 
Charles  Clark  In  payment  of  the  equipment 
of  a  certain  restaurant  and  saloon  on  the 
premises  as  stated  In  said  contract,  and  In 
pursuance  of  said  contract  the  defendant 
Charles  Clark  also  agreed  to  expend  the  sum 
of  $2,500  In  making  alterations  In  the  front 
of  said  building  according  to  the  plans  and 
specifications  of  the  said  Annie  Gerardl,  the 
same  being  $12,500  in  all  to  be  expended  in 
the  alterations  of  a  certain  building  known  as 
213  and  215  North  Broadway,  said  building 
being  owned  by  the  defendant  Charles  Clark 
And  letused  to  the  defendant  Annie  Gerardl, 
and  If  the  Jury  further  find  that  after  the 
«xecation  of  said  contract  the  plaintiff  enter- 
«d  into  a  certain  contract  with  the  defend- 
ant Annie  Gerardl,  wherein  in  pursuance  of 
«ald  contract  plaintiff  furnished  certain  ma- 
terial and  furnished  certain  moneys  for  labor 
on  the  premises  owned  by  said  defendant 
Charles  Olark  and  leased  by  the  defendant 
Annie  Gerardl,  and  that  under  and  by  the 
terms  of  said  contract  the  plaintiff  for  his 
services  and  for  the  material  and  labor  fur- 
nished and  for  the  Improvements  was  to  be 
paid  the  sum  of  $16,70L28,  and  also  to  per- 
form certain  extra  work  according  to  the 
terms  of  said  contract,  and  if  the  Jury  be- 
lieve that  the  plaintiff  did  perform  said  serv- 
ices and  furnished  said  labor  and  material 
to  the  extent  of  $16,701,28,  and  also  certain 
extras  to  the  extent  of  $3,120.43,  and  If  the 
Jury  further  find  and  believe  from  the  evi- 
dence that  the  defendant  Charles  Clark,  un- 
der and  In  pursuance  of  the  contract  set  out 
In  plaintiffs  petition,  and  in  consideration  of 
the  material  furnished  and  labor  performed 
by  the  plaintiff  under  and  by  virtue  of  its 
-contract  with  the  defendant  Annie  Gerardl, 
made  certain  payments  to  the  plaintiff,  to 
wit,  $4,000  on  April  12,  1893,  and  $2,500  on 
June  8,  1883,  in  payment  for  making  altera- 
tions on  front  wall  as  required  by  said  con- 
tract to  be  paid  by  said  defendant  Clark  him- 
self, and  if  the  Jury  further  find  that  the  de- 
fendant Annie  Gerardl  was  on  or  about  July 
1,  1898,  indebted  to  plaintiff  In  or  about  the 
sum  of  $12,000  or  more  and  is  still  so  Indebted 
to  plaintiff  in  addition  to  the  sums  received 
from  the  said  defendant  Charts  Clark  for 
the  labor  aad  material  furnished  by  it  on  the 
premises  aforesaid  under  and  by  virtue  of  the 
terms  of  its  contract  with  said  Annie  Ger- 
ardl, If  the  Jury  believe  any  such  sums  were 
so  received  under  the  terms  of  said  contract, 
then  the  Jury  are  instructed  to  find  for  plain- 
tiff (against  the  defendant  Charles  Clark)  for 
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the  difference  between  the  sum  of  $4,000,  the 
amount  of  the  aforesaid  payment  made  by 
the  defendant  Charles  Clark,  and  the  sum  of 
$10,000,  the  amount  of  the  d^xwlt  of  Annie 
Gerard!  with  the  defendant  Cl&tk,  with  In- 
terest at  the  rate  of  6  per  cent,  per  annum 
from  July  1, 189a"  At  the  request  of  the  re- 
spondent, Charles  Clark,  the  court  gave  the 
following  instructions,  to  the  giving  of  which 
plaintiff  excepted:  "(1)  The  court  declares 
the  law  to  be  that,  under  the  pleadings  and 
all  the  evidence,  the  plaintiff  is  not  entitied 
to  recover  In  this  action.  (2)  That  the  con- 
tract sued  upon  was  not  made  with  the  ob- 
ject of  benefiting  the  plaintiff,  but  only  as  a 
security  to  the  defendant,  and  the  plaintiff 
Is  not  entitled  to  recover  thereon.  (3)  That 
If  the  plaintiff,  at  any  time  previous  to  five 
years  prior  to  May  0, 1902,  could  have  brought 
its  action,  then  it  Is  not  entitied  to  recover 
because  of  the  statute  of  limitations.  (4) 
Tfa^t  if  the  defendant  Clark  paid  out  the  sum 
of  $10,000  for  rent  due  himself  from  Mrs. 
Gerardl  and  for  equipment  for  restaurant  in 
building  No.  213  and  215  Broadway  upon  her 
order,  then  the  plaintiff  la  not  entitled  to  re- 
cover." The  court  rendered  Judgment  in  fa- 
vor of  defendant,  Charles  Clark,  and  against 
plaintiff  for  costs,  and  dismissed  as  to  defend- 
ants Annie  Gerardl  and  Joseph  Gerardl,  there 
being  no  relief  or  Judgment  prayed  for  or 
against  them.  Plaintiff  duly  filed  motion  for 
a  new  trial,  which  motion  was  overruled  by 
the  court,  and  plaintiff  appealed. 

Notwithstanding  the  evidence  introduced 
by  plaintiff  tending  to  show  a  verbal  con- 
tract or  agreement  between  Bates,  agent  for 
plaintiff,  and  defendant  Clark,  by  the  terms 
of  which  Clark  was  to  pay  the  debt  to  the 
Beattie  Manufacturing  Company,  or  rather 
to  pay  a  portion  thereof  equal  In  amount  to 
the  $10,000  deposited  with  Clark,  this  action 
Is  not  based  upon  such  promise,  but  upon  the 
written  contract;  so  that  the  decision  of 
this  cause  turns  chlefiy  upon  the  construction 
to  be  placed  upon  the  contract  entered  Into 
by  Annie  Gerardl  and  Charles  Clark  upon  the 
day  the  $10,000  was  deposited  by  her  with 
him.  Plaintiff's  position  is  that  the  con- 
tract was  made  for  its  benefit  for  a  valid  con- 
sideration, and  may  be  enforced  by  it,  though 
it  be  not  named  In  the  contract,  or  may  not 
have  known  of  it  at  the  time,  if  It  was  adopt- 
ed after  it  was  made.  Upon  the  other  band, 
the  defendant's  contention  is  that  before  a 
third  party  can  maintain  an  action  upon  such 
a  contract,  it  must,  first,  be  made  for  his 
benefit  as  its  object,  and  he  must  be  the  party 
Intended  to  be  benefited,  and,  second,  there 
must  be  some  privity  between  the  two,  the 
promisor  and  the  party  to  be  benefited,  and 
some  obligation  or  duty  owing  from  the 
promisor  to  the  latter,  which  would  give  him 
a  legal  or  equitable  claim  to  the  benefit  of 
the  promise,  or  an  equivalent  to  him  person- 
ally. Whatever  the  rule  may  be  in  other 
Jurisdictions,  It  has  been  uniformly  held  by 
this  court  that  a  contract,  upon  a  valid  con- 
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sideratlon  made  between  two  or  more  per- 
sons for  the  benefit  of  a  third  party,  may  be 
enforced  by  the  party  for  wbose  benefit  It  Is 
made,  If  he  adopts  It  after  It  Is  made,  though 
he  is  not  named  in  the  contract  or  may  not 
have  known  of  it  at  the  time.  Rogers  t. 
Oosnell,  58  Mo.  589;  State  ex  rel.  t.  Gas- 
light Ck).,  102  Mo.  482,  14  S.  W.  974,  16  S.  W. 
383,  22  Am.  St  Rep.  789;  Ellis  v.  Harrison, 
104  Mo.  276,  16  8.  W.  19S,  and  cases  cited ; 
St  Louis,  to  use,  v.  Von  Phul,  133  Mo.  561, 
34  S.  W.  843,  54  Am.  St  Rep.  695;  Devers 
T.  Howard,  144  Mo.  671,  46  S.  W.  ^5;  School 
District  of  Kansas  City  ex  rel.  ▼.  Livers,  147 
Mo.  580,  49  S.  W.  607;  City  of  Bethany  v. 
Howard,  149  Mo.  504,  61  S.  W.  94;  Beattle 
Mfg.  C3o.  v.  Gerardl  et  al.,  166  Mo.  142,  65  S. 
W.  1035;  Kansas  City  ex  rel.  v.  Schroeder, 
196  Mo.  281,  90  S.  W.  406.  Defendant  how- 
ever, contends  that,  notwithstanding  the  rule 
announced,  it  does  not  help  plalntiOI's  case  be- 
cause the  contract  and  circumstances  in  proof 
show  that  the  collateral  contract  upon  w&lch 
plaintiff  bases  this  action  was  entered  Into 
the  same  day  on  which  the  lease  of  the  prem- 
ises was  entered  into  by  Clark  and  Mrs.  Oer^ 
ardi,  which  contract  was  In  a  measure  ex- 
planatory of  the  lease;  that  Mrs.  Oerardl's 
intention  was  to  equip  the  tniildlng  for  res- 
taurant and  other  similar  purix>ses ;  that 
possession  could  not  be  Immediately  given, 
and  that  Clark  bad  no  assurance  other  than 
the  personal  obligation  of  Mrs.  Gerardl  that 
the  building  would  be  equipped  or  tlmt  Mrs. 
Gerardl  would  take  possession  of  It  and  pay 
the  rent  after  possession  was  taken;  that 
in  order  that  Mrs.  Gerardl  might  have  the 
means  at  her  command  to  equip  the  building 
for  the  purposes  indicated,  and  at  the  same 
time  give  to  Clark  the  security  that  be  de- 
manded, she  agreed  to  and  did  deposit  with 
him  $10,000  to  be  expended  upon  her  orders 
In  the  equipment  of  the  building  and  in  put- 
ting material  therein  which  would  be  to  him 
the  equivalent  of  that  amount  of  money  as 
security  for  the  rental.  Defendant  Clark 
contends  that  the  last  clause  of  the  contract 
makes  it  dear  that  this  Is  the  only  fair  and 
logical  meaning  of  the  contract  which  said 
clause  is  as  follows :  "And  It  Is  finally  agreed 
that  when  the  $10,000  contemplated  by  this 
agreement  has  been  actually  expended  for 
equipment  of  the  premises,  and  has  been  con- 
verted into  spch  equipment  as  the  second  par- 
ty may  place  in  the  building,  and  shall  thus 
have  been  brought  under  and  subject  to  the 
provisions  of  said  lease,  then  this  extraneous 
agreement  shall  at  once  become  functus  of- 
ficio, and  thereafter  null  and  void,  and  the 
lease  from  that  time  forward  shall  constitute 
the  sole  agreement  between  the  parties." 
While  a  party  may  sue  upon  a  valid  contract 
made  between  other  parties  competent  to  con- 
tract for  his  benefit,  although  he  may  not 
know  of  It  at  the  time  or  be  named  in  it  If 
he  adopt  it  after  it  is  made,  yet  In  order  to 
be  in  a  position  to  maintain  an  action  upon 
it  he  must  bring  himself  within  the  rule  be- 


fore announced.  But  if  It  appear  from  the 
contract  Itself  that  It  was  made  or  the  bene- 
fit of  the  contracting  parties  therein,  and  no 
other,  an  action  by  a  third  party  cannot  of 
course,  be  maintained  tliereon.  Plaintiff,  as 
supporting  Its  contention,  relies  chiefly  upon 
what  was  said  In  the  opinion  of  this  court 
when  the  case  was  before  us  upon  a  former 
occasion  (166  Mo.  142,  65  S.  W.  1035),  wherein 
was  announced  the  same  rule  as  In  the  cases 
cited.  The  first  count  of  the  second  amended 
petition  In  that  case  contained  the  necessary 
averments  to  bring  plaintiff  within  the  said 
rule,  and  wlille  it  was  held  that  the  petition 
stated  a  cause  of  action  upon  that  feature 
of  the  case,  a  demurrer  to  the  petition  was 
sustained  upon  other  grounds.  The  contract 
In  question  was  not  before  the  court  for  con- 
sideration on  tliat  appeal. 

It  seems  from  the  terms  of  the  contract 
that  Its  prime  object  was,  as  declared  in  the 
Instrument  itself,  to  Insure  Clark  that  Mrs. 
Gerardl  would  take  possession  under  the 
lease,  and  In  order  to  further  insure  Clark  in 
the  payment  of  his  rent  as  It  accrued  under 
the  lease  Mrs.  Gerardl  deposited  with  Clark 
the  sum  of  $10,000,  to  be  used  by  him  In  pay- 
ment of  the  equipmeat  of  said  restaurant 
said  equipment  when  placed  in  the  building, 
to  become  the  property  of  Clark  as  security 
only  for  the  payment  of  the  rent  and  for  the 
performance  of  the  obligations  of  the  con- 
tract According  to  the  express  terms  of  the 
contract  Clark  was  to  pay  out  this  money 
for  the  equipments  as  they  were  put  In  by 
Mrs.  OerardL  There  was  no  restriction  as  to 
the  value  of  the  equipments  to  be  placed  In 
the  premises,  but  the  party  of  the  second  part 
(Mrs.  Gerardl),  not  some  other  person,  was 
to  expend  at  least  $10,000  for  that  purpose. 
There  Is  nothing  in  the  contract  which  seems 
to  indicate  tliat  its  purpose  was  to  secure 
the  plaintiff  for  services  rendered  or  for  ma- 
terials furnished  by-  it  in  the  equipment  of 
the  premises  In  question.  It  does  not  seem 
that  any  estimate  of  the  cost  of  the  equip- 
ments was  made  at  the  time  the  contract 
was  entered  into,  or  that  the  cost  was  to  be 
restricted  to  any  particular  amount  but  it 
does  appear  from  the  evidence  that  Clark 
paid  out  to  plaintiff  $6,500  out.  of  this  $10,- 
000.  It  further  appears  that  this  contract 
was  interpreted  by  the  parties  thereto  as 
security  for  the  benefit  of  Clark,  and  blm 
alone.  That  such  was  the  interpretation  is 
further  evidenced  by  the  fact  that  on  August 
8,  1903,  Mrs.  Gerardl  and  Mr.  aark  had  a 
full  settlement  Mrs.  Gerardl  receiving  froin  ' 
him  the  sum  of  $2,120.28,  being  the  balance 
in  full,  with  all  Interest  accrued,  remaining  i 
In  the  hands  of  Clark  of  the  said  $10,000  ' 
theretofore  dq>08ited  with  him  -by  her,  the 
receipt  given  by  her  reciting  tliat  the  other  j 
portion  of  the  said  $10,000  had  been  expended 
by  him,  upon  her  order,  in  pursuance  of  the 
terms  of  the  agreement  Clark  testified  that 
said  $2,120.28  was  not  paid  by  him  directly 
to  Mrs.  Gerardl,  but  by  an  exchange  of  checks 
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between  him  and  her  by  which  she  paid  him 
tbe  difference  between  said  last-mentioned 
sum  and  the  sum  of  $3,060,  and  in  addition 
thereto  the  som  of  $67.50,  making  a  total  of 
$3,127.00  which  she  paid  to  OUrk  for  rental 
on  that  date. 

It  is  clear,  we  think,  nnder  the  facts  dis- 
closed by  the  record  in  this  case,  that  plain- 
tiff cannot  maintain  this  action  upon  this 
contract,  and  it  follows  that  no  error  was 
committed  by  the  court  In  refusing  declara- 
tions of  law  Nob.  1  and  2,  asked  by  plaintiff, 
or  In  giving  the  first,  second,  and  fourth,  ask- 
ed by  defendant  Declaration  of  law  No.  3, 
given  at  the  instance  of  defendant,  to  the 
effect  that  if  plaintiff,  at  any  time  previous 
to  five  years  prior  to  May  9,  1902,  could  have 
brought  its  action,  it  was  not  entitled  to  re- 
cover because  of  the  statute  of  limitations, 
should  not  have  been  given  as  It  had  no  place 
in  the  case;  but  as  the  cause  was  tried  by 
the  court,  and  the  finding  and  Judgment  could 
not  have  been  otherwise  than  It  was,  the 
Judgment  should  not  be  reversed  on  that 
ground. 

Our  conclusion  Is  that  the  Judgment  Is  for 
tbe  right  party,  nnder  the  law  and  the  evi- 
dence, and  should  be,  and  is,  afihrmed.  All 
Goncor. 


DEB  V.  NACHBAR. 

(Supmse  Court  of  Missouri.   Division  No.  2. 
Dea  10,  1907.) 

1.  Pleadiro— JtmoiaitT  on  Pul&.dinos— Ir- 

00K8T8TENT  DEFBRSKS. 

Where,  in  an  action  Involving  a  boundary 
dispate,  the  answer  pleaded  the  statute  of  lim- 
itations and  estoppel,  plaintiff  was  not  entitled 
to  jnd^ent  on  toe  pleadings  though  the  plea  of 
limitations  was  insufficient  where  the  plea  of 
estoppel  was  eood,  as  the  defenses  were  not  in- 
consistent and  If  they  had  been  plaintilTs  rem- 
edy was  by  motion  to  strike  out  or  to  require 
defendant  to  elect  upon  which  one  he  would 
stand,  and  not  by  motion  for  judgment  on  the 
pleadings. 

2.  Teial— Plea  — iNSTJFFiciENOT  — Right  to 

PEBFMPTOBT  iNSTBTJOnON. 

Where,  in  an  action  involving  a  boundary 
dispute,  the  plea  of  limitations,  m  an  answer 
pleading  both  limitations  and  estoppel,  was  in- 
sufficient plaintiff  was  not  entitled  to  an  instruc- 
tion to  find  for  him,  the  plea  of  estoppel  being 
good. 

3.  Saitb  —  iNSTKtrcTiONS  —  Request  —  Is- 

STBUCTIONS   ALKEADT   QIVEN. 

The  refusal  of  a  requested  instmction  prac- 
tically covered  by  a  correct  instruction  given  by 
the  court  on  its  own  motion  was  not  error. 

rXU.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §{  651-659.] 

4.  AppeaIt-Recobd — Qxtebtionb  Pbesknted— 
SETTiNa  OUT  Evidence  —  Necessitt  —  Re- 
view OF  Instbuctions. 

Refusal  of  trial  court  to  give  requested  in- 
struction would  be  held  proper  on  appeal,  where 
there  was  no  evidence  in  the  abstract  on  which 
the  instruction  could  be  predicated. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  if  2933-2935.] 

B.   ESTOPPEI,  —  BVIDENOS  —  Declabations  — 

Pbbsokb  Entitled  to  Benefit  or. 

Where  a  landowner  made  statements  to  an 
adjoining  lan^wner  in  regard  to  a  stake  and 


boundary  line  between  their  respective  lands, 
such  statement  was  admissible  on  the  issue  of 
estoppel  in  favor,  not  only  of  the  person  to 
whom  it  was  made,  but  also  in  favor  of  the 
persons  claiming  title  through  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  19,  Estoppel,  {  289.] 

6>   BOUNDABIES  —  ESTABLISHXENT  —  INBTBUC- 
TIONS. 

In  an  action  involving  a  boundary  dispute, 
a  requested  instruction  on  the  issue  of  e8topi>ei 
that  unless  tbe  jury  believe  that  a  stake  and 
line  pointed  out  by  plaintiff  as  the  true  line  to 
defendant's  predecessor  in  title  "has  always 
since  that  time  been  taken  and  agreed  between 
plaintiff  and  defendant"  and  his  grantor,  to  be 
such  boundary,  they  must  disregard  all  evidence 
as  to  the  pointing  out  of  the  stake,  was  prop- 
erly refused,  since  it  was  only  necessary  that 
the  possession  of  the  adjoining  landowner  and 
his  grantees  continue  long  enough  to  indicate 
what  their  intention  was,  and  the  requested  in- 
struction authorized  tbe  jury  to  find  for  plain- 
tiff if  be  had  at  any  time  after  the  pointing 
out  of  the  line,  even  up  to  the  time  of  tbe 
submission  of  the  case  to  the  Jury,  changed  his 
mind  or  denied  that  such  line  was  the  proper 
one. 

7.  Appeai^-Recobd — Questions  Pbesbnteih- 
SuFnciENCT  OP  Evidence. 

Where  the  entire  evidence  is  not  preserved 
by  bill  of  exceptions,  the  court  on  appeal,  will 
not  pass  upon  a  question  controlled  entirely  or 
practically  by  the  evidence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ||  2911-2915.] 

8.  TbIAL— IHBTBUCTIOHS  —  ASSUHINO  PACTS  — 

Uncontbadicted  Evidence. 

The  giving  of  an  instruction  assuming  a 
certain  fact  as  established  was  not  ground  for 
reversal  on  appeal,  where  there  was  no  evidence 
in  the  record  controverting  such  fact 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  Si  432-434.] 

8.  Appeal— Review — Habmlebb  Ebbob. 

Rulings  by  the  trial  court  on  evidence  and 
motions  are  not  ground  for  reversal  on  appeal, 
and  will  not  be  passed  upon  where  they  could 
not  have  changed  the  result  of  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  Si  4033,  4034.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  A.  F.  Evans,  Judge. 

Action  by  Thomas  J.  Dee  against  Joseph 
Nachbar.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  suit  grows  out  of  a  controversy  over 
the  boundary  line  between  two  building 
lots  in  Kansas  City,  the  petition  alleging 
that  on  the  Ist  day  of  March,  1903,  plain- 
tiff was,  and  still  Is,  entitled  to  the  posses- 
sion of  property  described  as  the  south  3% 
feet  of  lot  No.  272,  block  5,  of  the  resurvey 
of  Whipple's  second  addition  to  Kansas  Caty, 
Mo.,  and  that  on  or  about  said  day  the  de- 
fendant entered  upon  said  premises,  and 
unlawfully  withheld  from  plaintiff  the  pos- 
session thereof.  Plaintiff  prays  Judgment 
for  tbe  recovery  of  said  premises,  $50  dam- 
ages, and  $1  for  monthly  rents  and  profits 
from  the  rendition  of  Judgment  Defend- 
ant's amended  answer  to  the  petition  states: 

"First.  That  be  denies  each  and  every  al- 
legation and  averment  In  said  petition  made 
and  contained. 

"Second.  For  another  and  further  answer 
to  said  petition,  this  def aidant, alleges  that 
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he  and  his  grantors  hare  been  in  the  actual, 
coatlnuouB,  undisputed,  adverse  possession, 
under  claim  of  title,  for  more  than  10  years 
prior  to  the  filing  of  the  plaintiff's  petition 
herein  of  the  following  described  property, 
to  wit:  Beginning  on  the  easterly  line  of 
Allen  avenue,  In  Kansas  City,  Mo.,  at  a 
point  164.70  feet  northeasterly  from  the  in- 
tersection of  the  easterly  line  of  Allen  ave- 
nue, with  the  south  line  of  the  resurvey  of 
Whipple's  second  addition;  thence  north- 
easterly along  the  easterly  line  of  said  Allen 
avenue,  54.90  feet,  more  or  less,  to  a  stake 
set  by  Koehler  Brbe.,  said  stake  being  on  a 
line  about  5  feet  and  6%  Inches  north  of 
the  house  on  lot  273  of  block  S,  of  said  re- 
survey  of  said  Whipple's  second  addition, 
at  the  northwesterly  comer  of  said  house; 
thence  east,  or  easterly  and  parallel  with 
the  south  line  of  said  reearvey  of  said  Whip- 
ple's second  addition,  to  a  stake  set  by  Koeh- 
ler Brothers;  thence  continuing  along  said 
line  to  another  stake  set  by  Koehler  Broth- 
ers; thence  continuing  easterly  along  said 
line  to  a  point  on  the  line  running  north- 
easterly and  southwesterly  through  the  cen- 
ter of  said  block  6  to  the  south  line  of  lot 
274,  of  block  5,  of  said  resurvey  of  Whip- 
ple's second  addition,  thence  westerly  to  the 
beginnbig.  That  he  disclaims  any  title  to,, 
and  denies  that  be  is  in  possession  of,  any 
property  north  of  the  line  herein  described. 
"TJhlrd.  For  another  and  further  answer  to 
the  petition  of  plalntlCF,  this  defendant  says 
that  the  plaintiff,  on  or  about  the  year  1894, 
pointed  out  to  this  defendant's  grantor,  N.  B. 
Vaughn,  a  certain  stake  at  or  near  the  line 
of  Allen  avenue  and  on  a  line  6  feet  and  C% 
Inches  north  of  the  northwest  comer  of  the 
bouse  on  said  lot  273,  as  being  on  the  line 
l>etween  the  property  of  the  said  plaintiff  and 
the  said  N.  B.  Vaughn;  and  that  said  stake 
and  line  so  pointed  out  by  plaintiff,  as  being 
the  correct  boundary  line  between  said  prop- 
erties, has  always  been  taken  and  agreed  to 
be  the  south  boundary  line  of  platntltTs  prop- 
erty, and  this  defendant  and  his  grantors 
have  made  improvements  upon  this  defend- 
ant's property  in  accordance  with,  and  rely- 
ing upon,  said  boundary  line  so  pointed  out 
by  plaintiff.  That  said  boundary  line  so 
pointed  out  by  plaintiff  is  the  north  line  of 
the  property,  specifically  described  in  para- 
graph 2  hereof.  Wherefore,  defendant  says 
that  the  plaintiff  Is  estoppckl  from  claiming 
or  asserting  any  other  line  to  be  the  bound- 
ary line  between  the  property  of  plaintiff 
and  this  defendant  Wherefore,  having  ful- 
ly answered,  this  defendant  prays  that  plain- 
tiff take  nothing  by  his  petition,  and  that 
defendant  have  and  recover  of  plaintiff  his 
costs  In  this  behalf  expended.  Wherefore 
this  defendant  prays  the  court  to  adjudge 
that  the  plaintiff  has  no  valid  right  In  law 
or  equity  to  the  property  specifically  describ- 
ed in  the  second  paragraph  of  his  answer, 
and  thereupon  to  enter  judgment  that  plain- 
tiff, and  all  persons  claiming  by,  through. 


or  under  him,  be  forever  barred  and  estopped 
from  having  or  claiming  any  right  or  title  ad- 
verse to  this  defendant  and  those  claiming 
by  or  through  him  to  any  of  the  property 
described  In  the  second  paragraph  of  this 
answer."  Plaintiff's  replication  was  a  denial 
of  each  and  every  averment  of  the  answer. 

The  cause  was  tried  before  the  court  and 
Jury,  but  before  any  evidence  was  offered 
plaintiff  orally  moved  the  court  for  Judgment 
on  the  pleadings,  upon  the  ground  that  the 
pleadings  show  upon  their  face  that  plaintiff 
was  entitled  to  a  verdict  for  the  recovery 
of  the  property,  with  nominal  damages,  and, 
as  part  of  said  motion,  plaintiff  requested 
the  court  to  give  the  following  Instruction: 
"The  court  Instructs  the  Jury  to  find  a  ver- 
dict for  plaintiff,  in  the  following  form:  'We, 
the  Jury,  find  for  plaintiff,  and  do  assess  his 
damages  at  one  cent'  "  The  court  overruled 
said  motion  and  refused  to  give  the  instrac- 
tlon  asked,  and  plaintiff  duly  excepted. 

N.  B.  Vaughn,  a  witness  for  defendant  tes- 
tified that  he  formerly  owned  the  Nachbar 
house,  purchasing  it  in  January,  1894,  and 
selling  it  In  October,  1897,  to  Nachbar,  and 
that  he  had  had  occasion  to  talk  to  Mr.  Dee 
about  the  dividing  line  between  the  two  lota. 
"Q.  What  was  that  occasion— state  how  it 
came  about?  A.  There  was  a  spring  with  a 
gutter  we  made,  or  water  drain  along  the 
street  at  that  time,  as  I  had  no  well,  and  I 
spoke  to  him  about  this  spring,  and  it  was 
Just  about  on  the  line,  or  a  little  over  on  his 
right  division  line,  and  so  he  said  all  right 
I  could  fix  it,  so  I  went  there  to  fixing  it 
and  the  stake  was  there  which  he  said  was 
the  comer  stake  between  the  lots.  Q.  Who 
said  that?  A.  Mr.  Dee.  Q.  I  asked  yoa  what 
was  the  occasion  for  your  talk  about  the  line 
and  his  telling  you  that  Now,  you  wanted 
to  move  this  so  this  spring  would  come  out 
up  there  by  your  house,  as  I  understand  It? 
A.  Yes,  sir.  In  digging,  I  followed  the  stream 
until  I  reached  the  rocks,  and  got  it  over  on 
my  lot  and  some  10  or  12  feet  from  where  I 
started,  before  I  got  it  as  far  towards  the 
house,  to  get  It  out  of  the  sidewalk.  We 
didn't  exactly  make  it  on  account  of  the 
rocks.  In  the  course  of  the  digging  I  dug 
op  a  stake.  Mr.  Dee  was  there  with  me  at 
the  time,  and  said  that  this  stake  was  the 
comer  of  the  lot  The  stake  was  about  six 
feet  from  where  the  line  would  run  by  the 
stone  wall — from  the  covaier  of  the  house  pro- 
jected out  to  Allen  avenue.  There  used  to 
be  a  fence  or  was  a  fence  when  I  purchased 
this  property,  running  from  about  the  rear 
of  this  house  down  to  Allen  avenue.  The 
fence  In  front  was  a  post,  and  one  or  two 
planks  on  it,  and  after  it  got  bat^  to  the 
back  end  about  even  with  Mr.  Dee's  kitchen, 
then  it  was  a  paling  fence — ^the  boards  stood 
up  straight,  is  my  recollection.  The  front 
post  of  the  fence  I  pulled  up  and  used.  Mr. 
Dee  made  a  statement  about  that  fence.  I 
asked  about  the  line  after  I  purchased  in  ref- 
erence to  that  fencflb   When  I  purchased,  that 


Digitized  by 


Google 


Mo.) 


DEE  ▼.  NACHBAB. 


37 


fence  was  aboat  six  feet  from  Nachbar'B 
bouse.  I  remember  the  drain  that  has  been 
talked  about  here — It  was  Inside,  on  Nflcb- 
bar'g  Bide  of  the  old  fence,  when  I  purchased. 
My  recollection  Is  very  distinct  as  to  about 
tbe  distance  the  fence  I  spoke  of  was  from 
the  housa  Tbe  fence  was  right  by  tbe  stake 
— Just  south  of  It  The  land  was  slanting, 
and  tbe  spring  was  down  here,  and  the  stake 
was  at  tbe  edge  of  the  lot  line,  and  the  fence 
there  didn't  commence  until  up  here  a  few 
feet,  and  it  was  right  on  a  line  with  tbe  stake. 
Tbe  stake  I  dug  up  was  on  an  even  line  with 
tbe  fence.  My  recollection  Is  It  was  Just  In- 
side the  stake,  on  Nachbar's  property — my 
property  It  was  then.  I  remember  a  door  in 
the  wall  when  I  purchased.  I  went  up  to  It 
on  tbe  north  side.  The  old  fence  ran  down 
the  bill  on  the  rear  of  tbe  lot  then.  It  was 
on  a  line  with  the  fence  I  testified  about  on 
the  front  part  of  the  lot,  and  on  a  line  with 
tbe  stake  I  dug  up.  It  was  through  there 
when  I  went  there.  With  reference  to  the 
trough,  the  fence  was  about — ^It  was  from  the 
house,  probably  a  couple  of  feet— something 
like  that;  and  then  the  trough  was  about 
a  foot  or  eighteen  Inches  wide,  and  then  the 
fence  was  probably  four  feet  or  three  and 
one-half  feet  from  that.  The  fence  was 
there.  I  purchased  It  from  Homer  Reed.  I 
was  there  In  the  nelghlwrhood,  along  about 
1897,  when  I  sold  to  Nachbar.  I  never  heard 
of  any  landslide  to  the  north  tliat  moved  the 
fence  to  the  north."  On  cross-examination, 
witness  testified:  "I  bought  It  in  January, 
1881,  and  sold  it  In  1887.  I  never  Uved  there 
— I  rented  it  out  I  did  not  have  a  survey 
made  when  I  went  there.  The  old  spring  I 
spoke  of  was  first  discovered  In  front  of  the 
Dee  lot  right  on  the  line.  The  fence  then  In 
existence  was  six  feet  north  of  the  Nachbar 
bouse.  It  didn't  nm  right  down  to  the  front 
It  went  down  tbe  hill.  We  fenced  up  to  It 
right  down  to  tbe  spring.  This  old  fence  on 
the  rear  part  of  the  lot  at  the  time  I  left 
there,  In  1897,  or  sold  It  In  1887,  was  kind  of 
wabbly,  but  it  was  all  there — ^the  most  of  It 
Between  the  time  of  my  purchase  and  sale. 
In  1887,  I  went  around  there  every  month  to 
collect  tbe  rent  and  sometimes  between  times. 
No  slide  ever  occurred  on  tbe  back  part  of 
that  lot  which  moved  this  old  fence  over  to 
tbe  north,  during  the  time  I  had  any  connec- 
tion with  it."  Witness  would  not  undertake 
to  say  that  the  fence  running  on  tbe  rear  part 
of  the  lot  was  standing  exactly  In  the  same 
position  as  when  be  lived  there,  but  his 
Judgment  was  that  it  stood  "In  exactly  the 
same  place,  and  the  post  holes  in  the  same 
place,  without  any  moving,  until  a  year  ago." 
Witness  also  tefstlfled  that  he  removed  the 
front  fence  in  the  fall  of  1884.  Augustus  Mc- 
WllUams,  testifying  for  tbe  defendant  said 
that  he  used  to  live  In  the  lower  part  of  tbe 
Nachbar  bouse,  and  remembered  that  there 
was  tbea  an  old  fence  along  the  north  side. 
The  fence  was  about  two  feet  south  of  Dee's 
house.    He  could  not  remember  how  far  It 


was  from  Nachbar's.  In  a  conversation  had 
with  Mr.  Dee  about  buying  the  house,  wit- 
ness said  he  asked  Mr.  Dee  where  the  line 
ran,  and  that  the  latter  said  "this  old  fence 
Is  about  on  the  line."  Upon  being  asked  when 
this  occurred,  witness  said  be  thought  It  was 
about  nine  years  ago.  John  Slebold,  a  wit- 
ness for  defendant  testified  that  he  remem- 
bered seeing  the  old  fence  In  question,  and 
heard  Mr.  Dee  talk  about  it  "Q.  Where  was 
the  fence — ^the  one  you  talk  about?    A.  Well, 

1  was  standing  on  the  old  fence,  and  I  work- 
ed for  blm  on  Sunday,  and  I  shingled  his 
house,  and  Tom  Dee  was  standing  on  tbe  old 
porch.  I  said  I  could  push  that  fence  over. 
He  said  that  old  fence  is  tbe  line— tliat  ia 
what  Mr.  Dee  said." 

The  plaintiff  excepted  to  tbe  action  of  the 
court  In  refusing  to  give  tbe  following  in- 
structions asked  by  him  at  the  close  of  all 
the  testimony: 

"(la)  If  you  find  from  the  evidence  In  the 
case  that  plaintiff  purchased  lot  272,  and  ob- 
tained a  deed  thereto  in  1886,  and  that  in 
person  and  by  tenants  he  used  and  occupied 
any  part  of  said  lot  under  claim  of  owner- 
ship of  the  whole  thereof,  under  said  deed, 
for  10  years  thereafter,  and  that  during  the 
whole  of  said  10  years  such  claim  and  such 
use  and  occupation  under  said  deed  was 
open,  notorious,  continuous,  exclusive,  and 
adverse  to  all  others,  your  verdict  must  be 
for  plaintiff  for  the  strip  of  ground  lying 
south  of  the  fence,  erected  by  defendant  nm- 
nlng  east  from  Allen  avenue,  and  particu- 
larly described  In  paragraph  2  of  defend- 
ant's amended  answer."  "(3)  If  you  find 
from  the  evidence  in  the  case  that  plaintiff 
purchased  lot  272,  and  obtained  a  deed  there- 
to in  1886,  and  that  in  person  and  by  tenants 
he  used  and  occupied  any  part  of  said  lot 
under  claim  of  ownership  of  the  whole  there- 
of, under  said  deed,  for  10  years  thereafter, 
and  that  during  the  whole  of  said  10  years 
such  claim  and  such  use  and  occupation,  un- 
der said  deed,  was  open,  notorious,  continu- 
ous, exclusive,  and  adverse  to  all  others,  you 
are  instructed  that  he  thereby  obtained  a 
good  title  thereto."  "(6)  The  court  in- 
structs you  that  it  is  admitted  by  the  plead- 
ings that  at  the  date  of  the  filing  of  this 
suit  defendant  was  in  possession  of  the  ir- 
regular strip  of  land,  described  in  paragraph 

2  of  defendant's  answer,  and  that  said  strip 
was  and  is  in  tbe  south  3%  feet  of  lot  272, 
sued  for  by  plaintiff,  and  described  as  fol- 
lows, to  wit:  Beginning  on  the  easterly  line 
of  Allen  avenue,  in  Kansas  City,  Missouri, 
at  a  point  164.70  feet  northeasterly  from  the 
intersection  of  the  easterly  line  of  Allen  av- 
enue with  the  south  line  of  the  resnrvey  of 
Whipple's  second  addition;  thence  north- 
easterly along  the  easterly  line  of  said  Allen 
avenue  64.90  feet  more  or  less,  to  a  stake 
set  by  Koehler  Brothers,  said  stake  being 
on  a  line  about  6  feet  and  6%  Inches  north 
of  the  bouse  on  lot  273  of  block  6,  of  said 
resurrey  of  said  Whipple's  second  addition. 
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at  tbe  nortbwesterly  corner  of  said  boose; 
thence  east,  or  easterly,  and  parallel  witb 
the  south  line  of  said  resorrey  of  said  Whip- 
ple's second  addition,  to  a  stake  set  by 
Koehler  Brothers;  thence  continuing  along 
said  line  to  another  stake  set  by  Koehler 
Brothers;  thence  continuing  easterly  along 
said  line  to  a  point  on  the  line,  running 
northeasterly  and  southwesterly  through  the 
center  of  said  block  5';  thence  southwesterly 
along  the  said  center  line  of  block  6,  to  the 
south  line  of  lot  274,  of  block  5,  of  said  re- 
survey  of  Whipple's  second  addition;  thence 
westerly  to  the  beginning.  (7)  If  you  find 
and  believe  from  the  evidence  In  the  case 
that  defendant  never  Intended  to  claim  any 
part  of  the  land  north  of  the  sewer  box  on 
the  north  side  of  his  dwelling,  unless  be 
should  ascertain  or  become  convinced,  by  a 
survey  thereof,  or  otherwise,  that  the  north 
line  of  bis  lot  was  further  north  than  said 
sewer  box,  then  you  are  instructed  that,  no 
matter  where  said  true  line  may  be,  be 
cannot  in  this  action  set  up  title  thereto  by 
adverse  possession,  as  said  possession  is  de- 
fined and  described  in  other  instructions 
herewith  given  you."  "(11)  Although  '  you 
may  find  and  believe  from  the  evidence  In 
the  case  that  plaintiff  pointed  out  to  one 
Vaughn  the  south  line  of  his  property,  as 
beini;  substantially  the  same  line  where  de- 
fendant built  the  fence,  yet  unless  you  fur- 
ther so  find  and  believe  that  said  Vaughn 
relied  upon  said  act,  and  thereafter  continu- 
ously claimed  right  and  title  up  to  the  line, 
and  pointed  out  the  same  to  defendant  in 
plalntlfTs  presence,  at  the  time  defendant 
bought  from  Vaughn  as  being  the  south  line, 
and  unless  both  Vaughn  and  defendant  con- 
tinuously used,  occupied,  and  claimed  the 
property  up  to  that  line,  and  made  valuable 
and  substantial  Improvements  thereon,  rely- 
ing upon  such  act  of  plaintiff,  plaintiff  la  not 
estopped  to  recover  the  land,  south  of  said 
line  and  north  of  the  sewer  box,  mentioned 
in  evidence,  if  otherwise  entitled  to  recover. 
(12)  Although  you  may  find  and  believe  trom 
the  evidence  In  the  case  that  on  or  about  the 
year  1894  plaintiff  pointed  out  to  defendant's 
grantor  a  certain  stake  at  or  near  the  line 
of  Allen  avenue,  and  on  a  line  6  feet  6% 
Inches  north  of  the  northwest  comer  of  the 
bouse  on  said  lot  273,  as  being  on  the  line 
between  the  property  of  plaintiff  and  said 
grantor,  yet,  unless  you  further  find  from  the 
evidence  that  said  stake  and  line,  so  claimed 
to  have  been  pointed  out  by  plaintiff,  has 
always  since  that  time  been  taken  and  agreed 
between  plaintiff  and  defendant  and  bts 
grantor  to  be  the  south  boundary  line  of 
plaintiff's  property,  and  that  defendant  and 
bis  grantor  have  made  improvements  upon 
defendant's  property,  in  accordance  with, 
and  relying  upon  said  boundary  line,  you 
must  disregard  any  and  all  evidence  in  re- 
gard to  any  alleged  pointing  out  of  said 
stake  or  line  by  plaintiff  to  said  grantor  as 
having  no  bearing  upon  the  question  as  to 


where  said  boundary  line  should  be  located." 
"(14)  If  you  find  from  the  evidence  in  the 
case,  under  the  instructions  herewith  given 
you,  that  plaintiff  is  entitled  to  the  posses- 
sion of  the  whole  of  lot  272,  and  that  when 
this  suit  was  filed  defendant  was  in  posses- 
sion of  a  part  of  said  tot,  you  will  in  your 
verdict  state  where  the  south  line  between 
said  two  lots,  to  4rhich  you  may  find  plain- 
tiff is  entitled  to  possession,  is  located,  and 
your  verdict  will  be  in  the  following  form: 
'We,  the  jury,  find  for  the  plaintiff,  and  we 
further  find  that  the  line  between  lot  272  and 
defendant's  lot,  up  to  which  plaintiff  is  en- 
titled to  recover  possession,  is  a  line  par- 
allel with  the  north  foundati<Hi  wall  of  de- 
fendant's house  and  located  inches 

north  of  said  wall.' " 

At  the  Instance  of  defendant,  the  court 
gave  the  following  instructions  to  the  Jury: 
"(1)  The  court  instmcts  the  jury  that  the 
burden  is  upon  the  plaintiff  to  prove  his  case 
by  the  greater  weight  of  the  credible  testi- 
mony. (2)  The  court  Instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
division  fence  built  by  Nachbar,  and  extend- 
ing from  near  the  west  end  of  the  property 
in  question  to  about  the  rear  of  Nachbar's 
house.  Is  on  the  dividing  line  of  lots  272  and 
273,  in  block  6,  of  the  resnrvey  of  Whipple's 
second  addition,  or  that  said  division  fence  is 
south  of  the  dividing  line  between  said  lots, 
and  if  they  believe  from  the  evidence  that 
the  def^idant  has  never  placed  any  division 
fence  north  of  the  true  dividing  line,  and 
that  plaintiff  has  never  had  actual  posses- 
sion of  any  part  of  the  land  south  of  the 
fence  built  by  the  defendant  along  the  line 
of  the  survey  made  by  Koehler  Brothers,  as 
shown  by  the  evidence,  then  your  verdict 
must  be  for  the  defendant  (3)  The  court 
instructs  the  Jury  that  If  they  believe  from 
the  evidence  that  the  defendant  and  his  gran- 
tors have  been  for  a  period  of  10  consecutive 
years  or  more  prior  to  March  20,  1003,  in 
the  actual,  open,  notorious,  continuous,  ex- 
clusive, and  adverse  possession  of  that  por- 
tion of  the  property  in  controversy,  which 
lies  south  of  the  old  division  fence  (which 
said  fence  extends  from  the  east  end  of  the 
property  In  question  to  about  the  rear  of  the 
plaintiff's  house),  and  that  portion  of  the 
property  in  question  which  lies  south  of  that 
portion  of  the  line  located  and  staked  out  by 
Koehler  Brothers,  from  Allen  avenue  to  the 
west  end  of  said  old  division  fence,  then  your 
verdict  must  be  for  the  defendant  (4)  The 
court  instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  any  witness  has  will- 
fully sworn  falsely  to  any  materia]  fact  In 
the  case,  that  the  Jury  may  disregard  the 
whole  or  any  part  of  such  witness'  testi- 
mony." 

The  court  on  its  own  motion,  gave  to  the 
Jury  the  following  Instructions:  "(3)  If  you 
find  from  the  evidence  in  the  case  that  plain- 
tiff purchased  lot  272,  and  obtained  a  deed 
thereto  in  1880,  and  that  to -person  and  by 
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tenants  he  nsed  and  occnpled  any  part  of 
said  lot,  under  claim  of  ownership  of  the 
w'jole  thereof,  under  said  deed,  for  10  years 
thereafter,  and  before  this  suit  was  begun, 
and  that  during  the  whole  of  said  10  years 
such  claim  and  such  use  and  occupation  un- 
der said  deed  was  open,  notorious,  continu- 
ous, exclusive,  and  adverse  to  all  others, 
you  are  Instructed  that  he  thereby  obtained 
a  good  title  thereta  (11)  Although  you  may 
And  and  believe  from  the  evidence  in  the 
case  that  plaintiff  pointed  out  to  one  Vaughn 
the  south  line  of  his  property  as  being  sub- 
stantially the  same  line  where  defendant 
built  the  fence,  yet,  unless  you  further  so 
find  and  believe  that  said  Vaughn  relied  up- 
on said  act,  and  thereafter  continuously 
claimed  right  and  title  up  to  that  line,  and 
pointed  out  the  same  to  defendant  at  the 
time  defendant  bought  from  Vaughn  as  be- 
ing the  south  line,  and,  unless  both  Vaughn 
and  defendant  continuously  used,  occupied, 
and  claimed  the  property  up  to  that  line,  and 
made  valuable  and  substantial  improvements 
thereon,  relying  upon  such  act  of  plaintiff, 
plaintiff  is  not  estopped  by  that  act  to  re- 
cover any  land,  if  any,  south  of  said  line, 
which  you  believe  from  the  evidence  be  Is 
otherwise  entitled  to  recover.  (14)  If  you 
find  from  the  evidence  In  the  case,  under  the 
instructions  herewith  given  you,  for  the  plain- 
tiff, and  that  plaintiff  Is  entitled  to  the  pos- 
session of  the  whole  of  lot  272,  and  that 
when  this  suit  was  filed  defendant  was  in 
possession  of  a  part  of  said  lot,  you  will,  In 
your  verdict,  state  where  the  south  line  be- 
tween said  two  lota,  to  which  you  may  find 
plaintiff  is  entitled  to  possession.  Is  located, 
and  your  verdict  will  be  in  the  following 
form:  'We,  the  Jury,  find  for  the  plaintiff, 
and  we  further  find  that  the  line  between 
lot  272  and  defendant's  lot,  up  to  which 
plaintiff  is  entitled  to  recover  possession.  Is 
a  line  parallel  with  the  north  foundation  wall 
of  defendant's  house  and  located  ——^ 
inches  north  of  said  wall.'"  To  the  giving 
of  each  and  every  of  said  instructions  by 
the  court,  of  its  own  motion,  and  for  defend- 
ant, plaintiff  at  the  time  objected  and  ex- 
cepted. The  Jury  returned  a  verdict  In  favor 
of  defendant,  and  Judgment  was  rendered  ac- 
cordingly. 

Plaintiff  duly  filed  a  motion  for  Judgment 
<m  the  pleadings,  notwithstanding  the  ver- 
dict of  the  Jury,  and  also,  on  the  same  day, 
filed  his  motion  for  new  trial,  both  of  which 
motions  were  overruled  by  the  court,  plaintiff 
excepting.  Plaintiff  appeals  from  the  Judg- 
ment of  the  court. 

Wm.  C  Forsee,  for  appellant  Stuben- 
rauch  &  Tbnrmond,  for  respondent 

BITROGSS,  J.  (after  stating  the  facts  as 
above).  The  first  contention  of  plaintiff  Is 
that  bis  motion  for  Judgment  on  the  plead- 
ings should  have  been  sustained,  because  the 
defendant  by  the  third  paragraph  of  his  an- 
swer admits  that  In  1894  the  property  north 


of  the  line  described  In  paragraph  2  was 
plaintiff's  property,  or,  in  other  words,  that 
the  defendant  by  the  second  paragraph  of 
his  answer  admits  that  the  defendant  was 
in  possession  of  the  land  sued  for,  and  that 
because  the  defendant  pleads  that  In  1894 
the  plaintiff  pointed  out  this  same  line  as 
the  correct  boundary  line,  therefore  the  de- 
fendant and  his  grantors  could  not  have 
been  In  possession  for  a  period  of  10  years 
next  preceding  tlie  Institution  of  this  suit  on 
March  20,  1903,  and  plaintiff  was  entitled  to 
Judgment  But  the  evidence  shows  that  there 
was  possession  of  the  land  prior  to  1894. 
Vaughn,  a  witness  for  defendant  testified 
that  when  be  bought  the  property  In  ques- 
tion from  Homer  Reed,  In  January,  1894, 
there  was  an  old  fence  on  the  line  marked  by 
the  stake  which  he  (Vaughn)  dug  up,  and 
which  Dee  said  was  the  correct  line.  Be- 
sides, the  answer  pleaded  three  separate  and 
distinct  defenses,  a  general  denial  and  two 
afllrmatlve  defenses,  1.  e.,  the  statute  of  lim- 
itations and  estoppel,  and  even  though  de- 
fendant failed  on  the  plea  of  the  statute  of 
limitations,  if  he  sustained  the  defense  of 
estoppel,  plaintiff  could  not  recover.  These 
defenses  were  not  inconsistent  and,  even 
though  they  were,  plaintifTs  remedy  was  by 
motion  to  strike  out  or  to  require  the  de- 
fendant to  elect  upon  which  one  he  would 
stand,  and  not  by  motion  for  Judgment  on 
the  pleadings. 

It  is  claimed  by  plaintiff  that  Instruction 
la  should  have  been  given.  The  argument  Is 
that  as  defendant's  answer  admitted  that 
the  land  described  therein  Is  the  same  land 
sued  for,  and  plaintiff  had  held  adverse  pos- 
session of  It  under  color  of  title  since  1886, 
he  had  thereby  perfected  right  and  title  of 
possession  In  himself,  and  that  bs  the  sec- 
ond paragraph  of  defendant's  answer  admit- 
ted that  he  was  in  possession,  no  bar  remain- 
ed to  plaintiff's  recovery.  This  Is  In  effect 
and  substance  the  same  argim:ient  that  was 
made  In  support  of  the  contention  that  plain- 
tiff's motion  for  Judgment  on  the  pleadings 
should  have  been  sustained,  and,  for  the 
same  reason  given  by  us  upon  that  matter, 
the  Instruction  was  properly  refused.  But 
In  any  event  instruction  No.  8,  given  by  the 
court  of  Its  own  motion,  was  all  that  plain- 
tiff was  entitled  to  upon  this  feature  of  the 
case.  Nor  was  there  error  In  the  refusal  of 
Instruction  8,  asked  by  plaintiff,  because 
practically  the  same  Instruction,  In  almost 
the  same  language,  was  given  by  the  court 
of  Its  own  motion,  and  It  is  no  error  to  re- 
fuse an  Instruction  asked  for  when  the  court 
gives  a  correct  Instruction  of  its  own  mo- 
tion covering  the  theory  of  the  one  asked  and 
refused.    Smith  v.  Bno,  15  Mo.  App.  576. 

Plaintiff  complains  of  the  action  of  the 
court  in  refusing  instruction  No.  6.  It  is 
apparent  we  think,  that  this  Instruction, 
when  read  in  connection  with  paragraph  2 
of  the  defendant's  answer,  under  which  it 
was  evidently  drawn,  was  dra^i  under  a 
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mlBapprehenslon  of  the  allegation.  This  In- 
struction says  that  the  Irregular  strip  of  land 
described  In  paragraph  2  of  defendant's^  an- 
swer was  and  Is  the  south  3%  feet  of  lot  272, 
sued  for  by  plaintiff  and  then  proceeds  to 
describe  It  minutely,  but  not  as  described  In 
said  paragraph  2  of  the  answer,  which  Is  aa 
lots  273  and  274,  thus  describing  both  of  de- 
fendant's lots  (one  of  which  is  not  in  ques- 
tion), and  then  gives  an  exact  description  of 
the  property  claimed  by  def&idant  It  fixes 
89  the  correct  north  boundary  line  of  de- 
fendant's property  the  Koehler  line.  This 
description  describes  land  64.90  feet  wide, 
while  the  instruction  asked  the  court  to  tell 
the  Jury  that  it  is  the  south  8V6  feet  of  lot 
272. 

PlalntUt  further  complains  of  the  action  of 
the  court  in  refusing  Instruction  No.  7,  ask- 
ed by  him  to  the  efTect  that  If  the  jury  "be- 
lieve from  the  evidence  that  defendant  never 
Intended  to  claim  any  part  of  the  land  north 
of  the  aewer  box  as  the  north  side  of  his 
dwelling,"  eta,  he  cannot  in  this  action  set 
up  title  thereto  by  adverse  possession.  There 
Is  an  entire  absence  from  the  abstract  of  any 
evidence  upon  which  to  predicate  this  in- 
struction. The  only  evidence  about  the  "sew- 
er box"  was  that  of  Vauglm,  where  he 
speaks  of  a  "trough,"  probably  meaning  the 
same  thing. 

Plaintiff  next  inslsta  that  instructions  Nos. 
11  and  12,  asked  by  him,  were  erroneously 
refused,  and  also  Insists  that  instruction  11, 
given  by  the  court,  should  not  have  been  giv- 
en. The  language  of  said  Instruction  No.  11, 
given  by  the  court,  differs  from  that  asked 
by  plaintiff  in  this,  that  it  leaves  out  the 
words  "in  defendant's  presence"  and  the 
words  "and  north  of  the  sewer  box,"  and 
Incorporates  therein  the  words  "if  any"  aft- 
er the  word  "land,"  as  It  appears  in  the  next 
to  the  last  line  In  the  instruction.  In  order 
that  plaintiff's  statement  to  Vaughn  in  re- 
gard to  the  stake  and  boundary  line  should 
be  admissible  against  him  in  favor  of  the 
defendant,  it  was  not  necessary  ttiat  it 
should  Iiave  been  made  In  defendant's  pres- 
ence, for,  as  defendant  holds  under  Vaughn, 
plaintiff's  statements  at  the  time,  and  his  act 
In  pointing  out  the  stake  and  boundary  line, 
are  Just  as  binding  upon  him  by  way  of 
estoppel,  in  favor  of  defendant,  as  they  would 
have  been  In  favor  of  Vaughn,  had  he  been 
the  defendant. 

Instruction  No.  12,  asked  by  plaintiff,  and 
refused  by  the  court.  Is  vicious,  in  that  it 
tells  the  Jury  that  unless  they  believe  that 
said  stake  and  line,  so  claimed  to  have  been 
pointed  out  by  plaintiff,  has  always  since 
that  time  been  taken  and  agreed  between 
plaintiff  and  defendant  and  his  grantor  to 
be  the  south  boundary  line  of  plaintiff's 
property,  etc.  It  needs  but  a  glance  at  this 
Instruction  to  discover  Its  infirmity.  If  the 
line,  as  contended  for  by  defendant,  was 
pointed  out  by  plaintUC  to  Vaughn  as  the 
true  llne^  as  testified  by  the  latter,  it  was 


only  necessary  that  the  use  or  j^osseesion  con- 
tinue long  enough  to  indicate  wliat  was  the 
understanding  of  the  adjacent  landowner* 
(Brummell  v.  Harris,  148  Ma  430,  SO  S.  W. 
93),  yet  under  this  instruction,  had  it  been 
given,  the  Jury  would  have  been  authorized 
to  find  for  plaintiff  If  he  had  at  any  tini* 
thereafter,  even  up  to  the  time  of  the  sub- 
mission of  the  case  to  tlie  Jury,  changed  hi* 
mind  or  have  denied  that  the  line  pointed 
out  by  bim  to  Vaughn  was  the  true  line. 
Such  Is  not  the  law  as  we  understand  It. 

Another  Insistence  of  the  plaintiff  is  that 
instruction  No.  2,  given  for  the  defendant, 
was  calculated  to  mislead  the  Jury,  In  tliat 
It  speaks  of  "the  dividing  line,"  "the  line 
made  by  Koehler  Bros.,"  and  "the  true  divid- 
ing line,"  thus  placing,  as  plaintiff  contends; 
three  lines  before  the  Jury.  Upon  the  other 
hand,  defendant  insists  that  the  three  des- 
ignations are  as  to  one  and  the  same  llne^ 
as  would  clearly  appear  if  all  the  evidence 
were  before  the  court  It  is  admitted  by 
plaintiff  that  the  aittre  evidence  Is  not  pr»> 
served  by  the  bill  of  exceptions,  in  the  ab- 
sence of  which  this  court  will  not  undertake 
to  pass  upon  a  question  controlled  entirely, 
or  at  least  practically  so,  by  evidence  not  be- 
fore ua  To  do  80  would  be  mere  guesswork, 
in  which  we  are  not  permitted  to  indulge. 

Plaintiff  also  criticises  instruction  No.  8, 
given  for  defendant  upon  the  ground,  as  he 
contends,  that  "it  states  to  tbe  Jury,  as  an 
established  fact  that  the  fence  therein  men^ 
tloned  extended  from  tbe  east  end  of  the 
property  In  question  to  about  the  rear  of  the 
plaintiff's  house."  The  evidence  disclosed 
by  the  record  upon  this  question  was  ail  one 
way,  and,  as  the  fact  was  In  no  way  con- 
troverted, plaintiff's  criticism  of  the  instruc- 
tion is  without  merit 

Other  errors  are  assigned  by  plaintiff  ta 
the  action  of  the  court  In  admitting  testimo- 
ny in  behalf  of  defendant  over  the  objection 
of  plaintiff,  and  In  overruling  motions  by 
plaintiff  to  strike  out  certain  testimony  In- 
troduced by  defendant;  but  this  testimony 
was  of  such  a  character  that  whether  the 
ruling  of  the  court  upon  its  admissibility 
were  right  or  wrong,  It  would  not  Justify  a 
reversal  of  the  Judgment  nor  could  it  have 
changed  the  result;  hence.  It  seems  unnec- 
essary to  pass  on  these  questions. 

The  Instructions  given  covered  the  entire 
case,  which  seems  to  have  been  well  tried. 
Finding  no  reversible  error  In  the  record,  the 
Judgment  is  affirmed.    All  concur. 


McKENZIB  et  al.  v.  DONNELL  et  aL 

(Supreme  CJonrt  of  Missouri,  Division  No.  2. 
Dec.  10,  1907.) 

1.  Tbiai.  —  Tkiai.  bt  Ooubt  —  Finding  of 
Facts— Necessity. 

A  specUl  finding  of  facts  is  not  necessary 
where  not  requested,  and  a  Judgment  in  snch  a 
case  is  not  erroneous  because  of  no  finding  ot 
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facts,  especially  where  the  pleadings  show  clear- 
ly what  the  court  found  as  a  basis  of  Its  decree, 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOL  46,  Trial,  H  908,  900.] 

2.  Sake— JnDOMXRT— CoNCLUsivEKBSs  —  Bax 

or   SCBSEQUKNT  ACTION. 

Plaintiflb  obtained  a  decree  quieting  title 
to  land,  and  the  court  stated  and  settled  an  ac- 
count for  rents  and  profits  up  to  the  date  of  the 
decree,  but  defendants  appealed,  gave  bond,  and 
remained  in  possession.  Salmequently  plaintiffs 
brought  ejectment  against  a  tenant,  in  which 
suit  defendants  were  parties,  and  recovered  pos- 
session, and  afterwards  brought  a  bill  to  en- 
force the  decree  as  to  an  accounting  and  also 
for  an  accounting  for  the  rents,  etc.,  accruing 
subsequent  to  the  decree,  and  while  it  was  su- 
perseded by  defendants'  appeal  bond.  Held,  that 
the  judgment  in  ejectment  was  not  a  bar  to  the 
later  suit,  especially  where  the  petition  in  eject- 
ment specifically  alleged  that  plaintiffs  did  not 
sue  fbr  the  rents,  because  they  had  already  been 
adjudged  them  as  against   defendants,  etc. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  80.  Judgment,  {«  12S4r-1289.] 

3.  Bahs— SpumRo  Cause  ot  Action. 

Plaintiffs  did  not  split  up  their  cause  of 
action  by  bringing  more  than  one  suit. 

4.  QDiBnno  Tm.K  —  Decbxe  —  FAii,mE  to 
Obkt  Pbotibionb  —  Eirscr  on  Adtebse 
Pabtt. 

Where  title  to  land  was  revested  absolute- 
ly in  plaintifFs  by  a  decree  quieting  their  title, 
defendants'  rights  are  not  affected  by  the  fact 
that  plaintiffs  have  not  paid  to  a  third  person  a 
sum  which  the  decree  made  a  lien  on  the  land. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Shannon  C.  Douglas,  Judge. 

Action  by  Ella  McKenzie  and  others  against 
Catherine  E.  Donnell  and  others.  Judgment 
for  plaintUTs,  and  defendants  appeal.  Af- 
firmed. 

See  62  S.  W.  222. 

Edward  P.  Oarnett,  for  appellants.  Wash 
Adams  and  N.  F.  Heltman,  for  respondents. 

OANTT,  J.  This  Is  an  appeal  from  a  Judg- 
moat  of  the  circuit  court  of  Jackson  county 
for  an  accounting,  and  to  enforce  the  decree 
of  this  court  rendered  on  the  12th  of  July, 
1899,  wherein  the  plaintiffs  herein  were  plain- 
tiffs in  error,  and  the  defendants  herein  were 
appellants  in  a  cross-appeal.  The  petition 
sets  forth  at  length  the  bringing  of  the  bill 
in  equity  by  the  plaintiffs  as  the  children  and 
beira  at  law  of  Jedediah  E.  McKenzie  to  re- 
cover certain  lands,  and  set  aside  a  deed  of 
tmst  thereon,  and  for  an  accounting  on  the 
ground  that  a  certain  deed  of  conveyance,  to 
wit,  a  deed  of  trust  made  by  the  said  Jede- 
dlab  McKenzie  on  April  1, 1875.  to  Charles  H. 
Vincent,  trustee  for  Patterson  Stewart  for  ^- 
000,  was  Invalid,  because  of  the  insanity  of  the 
said  Jedediah  McKenzie  at  the  date  of  Its  exe- 
cution, and  that  a  certain  trustees'  deed  made 
by  the  sheriff  of  Jackson  county  under  and 
by  virtue  of  the  power  of  sale  contained  In 
said  deed  of  trust  to  Catherine  B.  Donnell 
was  Invalid  for  the  same  reason,  and  that 
such  proceedings  were  had  that  a  decree  was 
rendered  by  the  circuit  court  of  Jackson  coun- 
ty in  favor  of  plaintiffs  on  the  16th  of  July, 
1885,  whereby  it  was  adjudged  that  at  the 
date  of  the  execution  of  said  deed  of  tmst 


said  Jedediah  was  insane^  and  ordered  and 
decreed,  that  the  said  deed  of  trust  of  March 
15,  1875,  be  set  aside,  and  for  naught  held, 
and  that  the  trustees'  deed  by  the  sheriff 
as  aforesaid  to  Catherine  E.  Donnell  should 
also  be  set  aside  and  for  naught  held  on 
account  of  the  Invalidity  of  the  deed  of  trust 
under  which  said  trustees'  deed  was  made, 
and  that  a  certain  other  deed  of  trust  given 
by  the  said  Catherine  E.  Donnell  and  M.  S.,C. 
Donnell,  her  husband,  to  Oliver  H.  Dean  as 
trustee  for  Israel  B.  Mason,  of  date  July  29, 
1886,  and  duly  recorded  In  Jackson  county 
to  secure  a  note  of  even  date  therewith  for 
$15,000,  whieh  had  been  transferred  and  de- 
livered to  the  Qitlzens'  National  Bank  of 
Kansas  City,  should  also  be  set  aside,  and 
that  a  certain  other  deed  of  trust  by  the 
said  Catherine  E.  Donnell  and  her  husband 
to  James  S.  Botsford,  trustee  for  George  F. 
Ballingal,  of  date  October  27,  1892,  and  for 
$500,  and  duly  recorded  in  Jackson  county, 
and  which  had  been  transferred  to  the  Citi- 
zens' National  Bank  of  Kansas  Oity,  should 
also  be  set  aside  and  for  naught  held.  And 
It  was  further  adjudged  and  decreed  In  the 
said  action  that  the  fee-simple  title  to  the 
above-described  real  estate  should  be,  and  the 
same  was  thereby,  vested  in  the  children  and 
grandchildren  of  the  said  Jedediah  McKenzie^ 
the  plaintiffs  in  this  suit  It  was  further  or- 
dered and  decreed  that  the  defendants  Cath- 
erine E.  Donnell  and  M.  8.  C.  Donnell,  her 
husband,  and  the  said  Citizens'  National 
Bank,  and  the  trustees  in  the  said  deed  of 
trust  and  all  persons  claiming  by,  through  or 
under  them,  should  be  forever  debarred  and 
enjoined  from  having  or  claiming  any  right 
or  title  whatsoever  to  the  said  real  estate  ad- 
verse to  the  plaintiffs  therein  the  childrea 
and  grandchildren  of  the  said  Jedediah  Mc- 
Kenzie, and  the  title  to  said  property  was 
forever  quieted  In  the  said  heirs.  It  is  also 
alleged  that  the  said  circuit  court  charge  the 
said  Donnells  with  the  rents  and  use  and  oc- 
cupation of  said  real  estate  and  for  certain 
rock  quarried  out  of  said  premises  by  the 
said  Donnells  during  their  occupation  of  the 
same,  which  the  court  found  to  be  In  the  ag- 
gregate, up  to  the  time  of  entering  the  said 
Judgment,  $3,223,  and,  on  the  other  hand,  the 
court  charged  the  said  real  estate  with  the 
purchase  price  paid  by  the  said  Donnell  there- 
for, to  wit,  $2,106,  and  also  with  the  taxes 
thereon  since  the  year  1877  up  to  the  time  of 
said  decree,  with  Interest  thereon,  and  with 
certain  attorney  fees  paid  by  the  said  Don- 
nell In  resisting  the  condemnation  of  a  part 
of  said  land  for  Twenty-Third  street,  and  In 
resisting  a  certain  other  tax  bill  against  said 
property  for  the  grading  of  Locust  street,  in 
all  amounting  to  $1,260,  and  for  certain  re- 
pairs thereon,  the  whole  amounting  in  the 
aggregate  to  $11,113.14,  and  deducted  from 
the  said  sum  the  said  sum  of  $3,223  rents 
and  Interest  thereon  and  rock  quarried  up  to 
the  time  of  the  entering  of  the  said  decree, 
and  found  a  balance  of  $7,890.14,  ti^^fcr^ 
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the  same  as  a  charge  agalnat  the  plaintiffs 
on  said  real  estate,  and  ordered  and  adjudged 
that  the  same  be  paid  to  the  Citizens'  Nation- 
al Bank  within  12  months  of  the  rendition  of 
the  judgment  and  to  bear  6  per  cent  interest 
It  was  ordered,  adjudged,  and  decreed  that  the 
defendants  Immediately  deliver  possession  of 
the  said  real  estate  unto  the  plaintiffs.  In 
default  of  payment  of  the  said  $7,890.14  with- 
in the  12  months  allowed  by  the  court,  It  was 
decreed  that  the  said  real  estate  should  be 
sold  to  satisfy  the  same,  and  out  of  the  pro- 
ceeds of  said  sale  the  sheriff  should  first 
pay  the  costs  and  expenses  of  said  sale,  and 
no  other  costs,  and  next  pay  to  the  Citizens' 
National  Bank  the  said  sum  of  $7,890.14, 
with  Interest  thereon  at  the  rate  of  6  per 
cent,  per  annum  from  the  date  of  Judgment 
until  paid,  provided,  however,  that  If  the 
cost  adjudged  In  said  cause  against  said 
Catherine  and  M.  S.  C.  Donnell  bad  not  been 
paid  on  execution  or  voluntarily  at  the  time 
of  the  sale  of  the  said  land  under  said  .exe- 
cution, then  the  amount  of  the  said  cost  ad- 
Judged  In  said  cause  should  be  deducted  from 
the  said  sum  of  $7,890.14,  and  the  balance  of 
said  sum  paid  to  the  Citizens'  National  Bank ; 
and,  thirdly,  the  balance  If  any,  of  the  pro- 
ceeds of  said  sale,  should  be  paid  to  the  plain; 
tiffs  In  this  case.  Plaintiffs  were  also  charg- 
ed with  certain  other  Items  of  costs,  which 
are  not  necessary  to  be  noted  at  this  time. 
The  plaintiffs  filed  a  motion  to  modify  the 
said  decree,  which  motion  the  court  overrul- 
ed, and  the  plaintiffs  excepted.  The  defend- 
ants also  filed  a  motion  for  new  trial  In  ar- 
rest of  Judgment  and  a  motion  to  tax  the 
costs  against  the  plaintiffs^  all  of  which  mo- 
tions the  court  overruled,  and  the  defendants 
excepted.  The  plaintiffs  brought  their  ex- 
ceptions to  this  court  by  writ  of  error,  and 
the  defendants  appealed. 

The  circuit  court  made  a  further  order  In 
the  cause,  whereby  It  permitted  the  said 
Donnell  to  pay  any  and  all  taxes,  general 
and  special,  which  might  be  levied  or  charged 
on  the  property  in  controversy  pending  their 
appeal,  except  a  certain  special  tax  bill, 
which  was  then  pending  In  the  Supreme 
Court,  and  ordered  that  they  be  allowed  all 
such  payments  as  liens  upon  such  property, 
with  Interest  thereon  from  the  time  of  pay- 
ments until  the  decree  should  be  carried  into 
effect  if  affirmed  by  the  Supreme  Court,  and 
further  decreed  that  the  said  Donnells  should 
be  charged  with  the  actual  rents  of  the  said 
premises  received  by  them  during  said  ap- 
peal, with  interest  thereon  at  tbe  rate  of 
6  par  cent,  and  for  all  moneys  received  by 
them  for  rock,  If  any,  quarried  by  them  on 
the  said  property  during  said  appeal  and 
until  said  Judgment  was  affirmed  and  carried 
into  effect  It  Is  thereupon  further  alleged 
that  on  the  12th  day  of  July,  1809,  the  Su- 
preme Court  of  Missouri  rendered  an  opin- 
ion In  the  said  cause,  which  Is  reported  in 
the  151  Mo.  461-472,  52  S.  W.  222,  and  af- 
firmed the  said  decree  in  all  respects,  except 


that  It  disallowed  the  sum  of  $373  attorney's 
fees  allowed  the  said  Catherine  E.  and  M.  S. 
0.  Donnell  in  defending  tbe  tax  bills  then 
in  suit  In  the  Supreme  Court;  thus  leaving 
the  amount  with  which  said  lands  were  to 
be  charged  in  favor  of  the  Citizens'  National 
Bank   to   be  $7,515.14.    It   further   appears 
that  the  Supreme  Court  modified  the  Judg- 
ment of  the  circuit  court  so  as  to  extend  the 
time  to  plaintiffs  to  pay  said  charge  on  said 
land,  for  90  days  after  August  1,  1899.    It  is 
then    alleged    that   afterwards    the   clt7    of 
Kansas  C«ty,  Mo.,  by  the  exercise  of  Its  pow- 
er of  eminent  domain,  took  and  appropriated 
for  public  use,  to  wit,  for  the  boulevard  and 
parkway  known  as  "North  Glllham  Boad," 
about  two-thirds  of  the  said  tract  of  land, 
leaving  a  tract  uncondemned  of  tbe  following 
description:    "Beginning    at    the    northwest 
comer  of  the  southeast  quarter  of  section 
elgut,  township  forty-nine,  range  thirty-three, 
and  running  thence  south  440  feet;  thence 
east  196  feet;  thence  north  440  feet;  thence 
west  196  feet  to  the  place  of  beginning." 
And  plaintiffs  state  that  on  the  south  part 
of  this  last-described  tract  there  was  at  the 
rendition  of  said  decree  a  frame  house,  which 
still  remains  on  tbe  said  premises;  that  the 
said  house  had  been  rented  by  the  said  Don- 
nells for  $10  per  month  ever  since  the  said 
decree;  that  after  the  rendition  of  the  opin- 
ion in  the  Supreme  Court  the  plaintiffs  re- 
quested  the   said   Donnells  to    account   for 
the  said  rent,  which  had  accrued  since  the 
rendition  of  the  said  decree,  and  demanded 
possession  of  the  same,  and  the  said  Don- 
nell  promised  to   make   an  accounting   and 
turn  over  the  possession  of  said  property,  but 
delayed  until  a  short  time  prior  to  the  April 
term,  1008,  of  the  circuit  court  of  Jackson 
county,  at  which  time  the  plaintiffs  brought 
an  action  in  ejectment  against  one  Henry 
Islng,  who  was  then  the  tenant  of  the  said 
Donnells,  residing  In  said  house,  and  recov- 
ered Judgment  In  the  circuit  court  of  Jackson 
coun^  at  the  April  term,  1908,  for  the  re- 
covery of  tbe  said  house  and  the  south  127 
feet  of  said  tract;  that  said  Judgment  was 
rendered  against  the  said  Islng  and  the  said 
Catherine  Donnell,  who  had  entered  her  ap- 
pearance in  said  suit  as  a  landlord  of  tbe 
said  Henry  Islng;  that  before  the  commence- 
ment of  the  said  suit  that  the  defendants 
Donnell  refused  to  account  to  the  plaintiffs 
for  the  said  rentals,  contrary  to  the  terms 
of  the  decree,  and  still  refuse  to  account  for 
the  same,  and  that  the  same  amount  to  $9d0, 
with  the  Interest  thereon.    It  is  also  alleged 
that  tbe  defendants  Donnell  also  caused  a  lot 
of  rock  to  be  quarried  out  of  said  lands,  and 
received  payment  therefor,  and  appropriated 
tbe  same  to  their  own  use ;  that  plaintiffs  do 
not  know  the  amount  of  the  rodt  so  quarried 
or  the  amount  of  money  received  therefor  by 
the  said  Donnells,  and  prayed  for  an  account- 
ing of  the  amount  of  money  so  received  for 
the  said  rock  so  quarried. 
It  Is  also  alleged  that  the^sald  defendants 
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Donnell  have  neTer  paid  any  of  the  taxes  on 
said  land  or  any  part  thereof  since  the  date 
of  the  said  decree,  and  that  plaintiffs  have 
paid  all  the  taxes,  state,  county,  and  city, 
that  have  accrned  since  the  year  1877.  It  is 
further  alleged  that  prior  to  the  decision  of 
the  Supreme  Ck>urt  in  the  said  appeal  Kan- 
sas City  had  commenced  said  proceedings  to 
condemn  a  part  of  said  land  as  above  stated, 
and  that  said  proceeding  culminated  In  an 
award  to  plaintiffs  as  the  owners  of  said 
land  of  the  sum  of  $16,1!S0  for  the  part  of 
the  said  land  so  taken,  and  that  a  benefit  of 
$2,000  was  assessed  against  plaintiffs  In  said 
proceedings  against  the  tract  of  land  which 
was  not  taken;  that  said  city  afterwards 
paid  plaintiffs  for  that  part  of  said  land, 
which  was  taken,  and  out  of  the  moneys 
awarded  plaintiffs  for  the  taking  of  said 
land  plaintiffs  paid  the  Citizens'  National 
Bank  all  the  moneys  which  they  were  requir- 
ed to  pay  it  by  the  decree  of  the  circuit  court 
and  Supreme  Court,  and  had  In  all  other  re- 
spects complied  with  the  said  decree  as  far 
as  they  were  concerned;  that  at  the  time 
plaintiffs  paid  the  said  Citizens'  National 
Bank  the  amount  which  they  were  required 
to  pay  it  by  said  decree  the  said  sum  of 
$883.64  had  not  been  paid  by  the  said  Don- 
nells  or  any  one  else.  Plaintiffs  allege,  fur- 
ther, that  at  the  time  of  the  payment  by 
plaintiffs  the  amount  decreed  to  the  Citizens' 
National  Bank  a  question  arose  as  to  the 
fund  which  should  bear  Interest  under  the 
said  decree  on  account  of  the  failure  of  the 
said  Donnells  to  pay  the  said  $883.84,  plain- 
tiffs insisting  that  the  said  interest-bearing 
fund  was  $6,631.60,  and  not  $7,515.14,  but 
the  said  bank  fearing  that  under  the  said 
decree  It  would  render  itself  liable  to  the 
said  Donnells  in  case  it  settled  with  the  Mc- 
Kenzle  heirs,  the  plaintiffs  herein,  on  the 
basis  of  permitting  the  interest-bearing  fund 
to  be  $6,631.60,  instead  of  $7,515.14,  a  stipula- 
tion was  entered  into,  whereby  it  was  agreed 
that  the  difference  arising  between  the  par- 
ties from  the  different  methods  of  computa- 
tion aforesaid  was  $341.29,  and  that  the  said 
amount  should  be  retained  by  the  said  bank, 
and  that  the  bank  would  at  once  commence 
a  proceeding  to  determine  the  rights  of  the 
parties  thereto  as  well  a»  the  rights  of 
Catherine  E.  and  M.  S.  G.  Donnell  to  said 
sum  of  $341.20,  and  the  bank  agreed  that  no 
charge  should  be  made  against  the  parties  or 
the  said  fund  for  counsel  fees,  save  the  court 
cost  in  said  proceeding.  It  is  then  alleged 
that  the  bank  had  brought  no  suit  to  deter- 
mine the  rights  of  the  parties  to  said  sum  of 
$341.29  in  the  hands  of  the  said  National 
Bank,  and  that  the  same  belonged  to  the 
plaintiffs.  The  petition  then  prayed  Judg- 
ment that  the  bank  pay  over  said  money  to 
plaintiffs,  and  that  the  defendants  Donnell 
show  cause.  If  any,  why  the  bank  should  not 
pay  the  same  to  the  plaintiffs.  There  was  a 
prayer  then  that  the  court  require  the  said 
defendants  Catherine  B.  and  M.  S.  C  Don- 


nell to  make  an  accounting  of  all  rents  itt- 
ceived  by  them  for  the  house  heretofore  de- 
scribed since  the  15th  of  July,  1895,  up  to 
the  20th  of  July,  1903,  and  also  for  all  rock 
quarried  on  said  land,  and  all  moneys  re- 
ceived and  appropriated  by  them  for  the 
rock  so  quarried.  Plaintiffs  further  allege 
in  their  petition  that  the  defendants  Donnell 
in  their  answer  to  the  suit,  which  was  deter- 
mined in  the  Supreme  Court,  set  up  and 
pleaded  the  statute  of  limitations  ixt  defeat 
plaintiffs'  claim,  and  that  said  plea  of  the 
statute  of  limitations  was  by  said  decree  ad- 
Judged  against  the  said  defendants.  Plain- 
tiffs further  allege  that  the  defendants  Don- 
nell are  now  in  contempt  of  said  decree,  and 
in  defiance  thereto  are  setting  up  claims  to 
the  said  lands  adverse  to  plaintiffs,  and  are 
still  receiving  and  taking  to  their  use  all  the 
benefits  by  way  of  rents  of  the  said  land.  It 
is  further  alleged  that,  when  the  plaintiffs 
brought  their  action  of  ejectment  against  the 
said  Henry  Ising,  they  did  not  ■ask  for  rent- 
als, for  the  reason  that  their  remedy  at  law 
was  Inadequate  because  the  said  Henry  Ising 
was  insolvent,  and,  moreover,  had  only  been 
in  possession  of  the  said  property  as  defined 
for  about  one  year  before  the  institution  of 
this  ejectment  suit,  and  because  there  was 
no  assurance  that  the  said  defendants  Cath- 
erine E.  and  M.  8.  G.  Donnell  would  enter 
their  appearance  In  said  ejectment  suit,  and 
for  the  further  reason  that  the  obligation  of 
the  said  defendants  Donnell  to  pay  said 
rentals  had  been  adjudged  and  decreed  by 
the  said  decree  of  the  circuit  court  of  Jack- 
son county  and  affirmed  by  the  Supreme 
Court,  upon  which  decree  the  plaintiffs  rely, 
and  because  the  said  Donnell  had  repeated- 
ly promised  to  account  for  said  rentals,  and 
did  not  refuse  to  do  so  until  a  short  time  be- 
fore the  Institution  of  said  ejectment  suit 

It  is  further  alleged  that  the  said  Don- 
nells are  refusing  to  yield  possession  of  said 
land,  and  are  threatening  to  appeal  from  the 
said  Judgment  In  said  ejectment  suit  Plain- 
tiffs state  that  th^  have  no  adequate  remedy 
at  law  for  the  wrongs  perpetrated  against 
them  by  the  said  defendants,  wherefore  th^ 
pray  the  court  to  make  such  orders  and  Issue 
such  writs  of  possession  as  to  the  court  seem 
necessary  to  fully  execute  and  carry  out  the 
foregoing  decree  of  the  circuit  court  as  af- 
firmed by  the  Supreme  Court  and  for  ail 
other  orders  and  Judgments  In  the  premises. 
To  this  petition  the  Citizens'  National  Bank 
filed  its  answer,  and  admitted  that  the  plain- 
tiffs bad  commenced  and  prosecuted  their 
suit  against  the  said  Donnells,  and  that  the 
decree,  as  set  forth  In  the  petition,  was  duly 
rendered,  and  was  affirmed  In  the  Supreme 
Court  It  admits  that  Kansas  City  by  emi- 
nent domain  took  that  portion  of  the  real  es- 
tate in  controversy  in  said  action,  leaving 
the  balance  thereof  as  set  forth  In  plaintiffs' 
petition,  and  that  in  said  proceedings  there 
was  awarded  to  the  plaintiffs  the  sum  of 
$16,150,  and  the  said  lands  were  charged  with 
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a  benefit  of  12.000.  Said  defendant  bank  fur- 
ther admitted  that  it  was  paid  the  amount 
due  it  as  provided  by  the  said  decree,  and 
that  it  retained  the  $341^,  according  to  the 
said  stipulation  referred  to  in  the  petition, 
and  admitted  that  it  had  not  brought  suit  to 
determine  the  ownership  »f  the  said  $341.29, 
because  of  litigation  between  the  said  bank 
and  the  said  Donnells,  wliich  was  then  pend- 
ing, and  allege  that  it  had  made  divers  at- 
tempts to  reach  an  adjustment  with  the  said 
Donnells,  and  allege  that  It  should  not  be 
charged  with  any  Interest  on  the  said  sum  as 
it  had  been  ready  at  all  times,  and  is  now 
willing  to  pay  said  sum  In  accordance  with 
the  decree  of  this  or  any  other  court  which 
might  lawfully  adjudge  the  ownership  there- 
of, and  ask  to  be  protected  by  the  decree  of 
the  court.  The  defendants  Donnell  demur- 
red to  said  petition,  wtiich  demurrer  was 
overruled,  and  they  thereupon  filed  their  an- 
swer. In  which  they  allege  that  the  plaintiffs 
are  not  entitled  to  prosecute  this  suit  against 
them,  first,  because  It  fully  appears  from  the 
petition  that  all  the  matters  complained  of 
have  been  passed  upon  and  adjudicated  by 
the  circuit  court  of  Jackson  county  and  the 
Supreme  €ourt  of  Missouri  In  the  suit  be- 
tween the  plaintiffs  and  the  defendants  in 
the  case  which  culminated  In  the  decree  cop- 
ied in  plaintiffs'  petition,  and  all  matters 
herein  complained,  of  were  either  fully  ad- 
judicated and  determined  In  that  suit,  or 
should  have  beem  fully  determined  therein, 
in  order  that  the  defendants  should  not  be 
subjected  to  a  multiplicity  of  suits  growing 
out  of  the  same  matter;  second,  because  it 
appears  from  the  face  of  the  petition  that 
the  plaintiffs  commenced  another  action  in 
this  court  to  recover  possession  of  a  part  of 
the  said  premises,  and  was  prosecuted  to 
final  Judgment  and  appealed  to  the  Supreme 
Court  of  this  state,  where  it  Is  still  pending 
undetermined,  and  that  the  plaintiffs  claim- 
ed and  obtained  Judgment  therein  for  rents 
of  the  premises  in  question  under  the  decree 
which  was  set  out  In  their  petition,  and  that 
the  rents  so  claimed  accrued  subsequent  to 
the  time  for  which  the  plaintiffs  are  claim- 
ing rents  on  said  premises,  and  that  plain- 
tiffs are  estopped  from  now  claiming  the  oth- 
er portion  of  said  rents  in  this  case,  and  are 
not  entitled  to  split  their  alleged  cause  of 
action  and  subject  defendants  to  a  multipli- 
city of  suits,  and  defendants  plead  said  prior 
suit  in  bar  of  any  recovery  herein;  third, 
defendants  say  in  regard  to  the  differences 
between  the  defendant  bank  and  plaintiffs 
in  regard  to  the  sum  of  money  plaintiffs 
claim  said  bank  in  the  condemnation  pro- 
ceedings these  defendants  never  had  any 
part  In  the  alleged  agreement,  and,  not  being 
parties  to  such  agreement,  are  not  bound 
thereby  In  this  proceeding,  that  the  court 
in  which  such  proceedings  of  condemnation 
were  had  was  the  proper  tribunal  to  deter- 
mine how  the  fund  in  court  should  be  paid 
out,  that  these  defendants  and  ail  others  in- 


terested in  said  funds  were  parties  to  said 
proceedings,  and  said  court  had  full  Jurisdic- 
tion to  determine  the  differences  between  all 
parties  claiming  said  fund,  and  that  these 
defendants  have  never  waived  their  rights 
to.  have  said  court  pass  upon  the  rights  which 
they  have  to  said  fund,  and  they  say  this 
court  has  not  Jurisdiction  to  hear  and  deter- 
mine the  -same ;  fourth,  defendants  allege 
tliat  the  plaintiffs  did  not  comply  with  the 
terms  of  the  decree  set  forth  in  their  peti- 
tion, and  did  not  within  the  time  required 
thereby  pay  to  these  defendants  or  to  the  de- 
fendant bank  the  mon^  required  to  redeem 
said  land,  and  said  time  of  payment  has 
never  been  extended  by  any  act  or  authority 
of  these  defendants,  and  plaintiffs  did  not 
repay  these  defendants  the  amount  of  taxes 
and  interest  thereon,  whidb  were  paid  by 
defendants  after  the  rendition  of  said  decree 
as  required  by  the  terms  of  said  decree,  that 
the  statement  In  plaintiffs'  petition  that  de- 
fendants had  paid  no  taxes  on  the  property 
since  the  Judgment  was  rendered  In  said  de- 
cree la  not  true,  and  they  allege  that  they 
have  paid  large  amounts  of  taxes  since  that 
time,  wherefore  they  eay  that  the  plaintiffs 
are  not  entitled  to  prosecute  this  action, 
and  th«y  ask  to  be  discharged,  with  their 
costs.  The  plaintifCa  filed  a  reply  wherein 
they  denied  all  the  new  matter  alleged  in  the 
answer,  and  again  show  to  the  court  that,  by 
reason  of  the  condemnation  proceedings,  an 
agreement  was  entered  into  between  tlie 
plaintiffs  and  the  bank  that  the  said  bank 
should  and  would  take  out  of  the  moneys 
awarded  to  plaintiffs  in  said  condemnation 
proceedings  the  amount  due  it  by  said  decree, 
and  would  refrain  from  Issuing  an  execution 
as  allowed  by  the  decree,  and  allege  that  aii- 
der  the  terms  of  the  decree  the  plalntitTs 
were  required  to  deal  entirely  with  the  l>ank 
in  the  matter  of  paying  off  the  restitutloa 
money  provided  for  by  said  decree,  and  plain- 
tiffs did  comply  with  said  decree  in  all  re- 
spects, and  plaintiffs,  while  not  admitting 
that  defendants  have  paid  any  taxes  on  said 
lands  since  the  date  of  said  decree,  say  that. 
If  it  is  true  that  defendants  have  paid  any 
such  taxes,  plaintiffs  are  willing  that  the 
defendants  shall  have  credit  therefor  as  an 
offset  to  the  rents  which  defendants  have 
been  collecting  and  appropriating  to  tbeir 
own  use  on  the  said  land  since  the  date  of 
the  said  decree.  The  cause  was  heard  at  the 
October  term,  1904,  of  the  clrcnlt  court  of 
Jadcson  county,  and  a  decree  rendered  that 
plaintiffs  liave  and  recover  of  and  from  the 
defendants  Catherine  B.  and  M.  8.  G.  Don- 
nell $482.85  on  account  of  rent  collected  and 
appropriated  by  said  defendants  of  and  fron> 
the  house  and  premises  described  in  plain- 
tiffs' petition,  and  Interest  thereon;  the  said 
sum  being  the  balance  due  the  plaintiffs  aft- 
er giving  the  defendants  credit  for  all  taxes 
paid  by  them  on  the  land  described  in  the 
petition  and  all  repairs  on  said  bouse  and  all 
other  credits  to  wlilch  defeaidants  sare  entl- 
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tied,  said  renta  haylag  accrned  after  the  de- 
cree which  had  been  rendered  by  the  circuit 
court  and  affirmed  by  the  Supreme  Court  up 
to  the  let  day  of  July,  1903,  and,  also,  that 
plaintiffs  have  and  recover  of  the  said  de- 
fendants $262.76  on  account  of  moneys  col- 
lected by  the  defendants  and  appropriated  by 
them  for  rock  quarried  by  the  defendants  out' 
of  plaintiffs'  land  described  in  the  petition, 
together  with  the  Interest  thereon  from  the 
1st  day  of  May,  1897.  making  a  total  of  |3SZ.- 
97,  and  It  was  also  ordered  and  decreed  that 
plaintiffs  have  and  recover  the  $341.29  refer- 
red to  In  the  petition  as  being  In  the  custody 
of  the  Citizens'  National  Bank  under  the 
stipulation  set  forth  In  the  petition,  and  it 
is  further  ordered  and  decreed  that,  under 
the  decree  of  the  circuit  court  affirmed  by 
the  Supreme  Court  of  Missouri,  the  said 
-Catherine  B.  and  M.  S.  C.  Donnell  have  no 
claims  to  the  lands  described  In  the  petition, 
and  under  said  decree  ought  not  set  up  any 
-claim  to  the  lands  or  any  part  thereof  ad- 
verse to  the  plaintiffs,  and  that  plaintiffs  are 
entitled  to  the  Immediate  possession  of  all 
of  the  real  estate  described  in  the  plaintiffs' 
petition,  except  that  part  which  was  con- 
demned and  taken  for  a  public  park  by  Kan- 
sas City.  It  was  further  ordered,  adjudged, 
and  decreed  that  the  defendants  Catherine 
B.  and  M.  8.  O.  Donnell,  and  all  persons 
claiming  by,  throngb,  or  under  them  or  ei- 
ther of  them,  were  hereby  forever  debarred 
and  enjoined  from  having  or  claiming  to 
have  any  title  whatsoever  to  the  real  estate 
last  above  described  adverse  to  the  plain- 
tiffs, the  children  and  grandchildren  of  Jed- 
ediah  B.  McKenzle  or  their  heirs  or  assigns, 
and  the  title  to  the  said  last  above  described 
real  estate  was  forever  quieted  In  the  said 
MeKenzIe  heirs.  It  was  further  decreed  that 
the  said  Catherine  Donnell  and  Mack  S.  O. 
Donnell  deliver  inmiedlate  possession  of  the 
following  real  estate  in  Jackson  county  de- 
scribed In  plaintiffs'  petition:  "Beginning 
at  the  northwest  comer  of  the  southeast 
4]iiarter  of  section  eight,  township  forty-nine, 
range  thirty-three,  thence  running  south  440 
feet;  thence  east  196  feet;  thenoe  north  440 
feet;  thence  west  196  feet  to  the  place  of  be- 
ginning." And  the  writ  of  posseiMlon  was 
awarded  to  the  plaintiffs  and  against  the 
said  d^endants  Donnell,  and  Judgment  for 
all  the  costs  of  the  salt  A.  motion  for  new 
trial  was  filed  In  dne  time,  heard,  and  over- 
ruled ;  but,  as  no  bill  of  exceptions  was  filed 
In  the  cause.  It  Is  apparent  that  there  is  noth- 
ing before  this  court  for  con8ideratl<Mi  save 
and  except  the  record  proi>er. 

1.  As  to  the  objection  that  the  Judgment  is 
erroneous  because  there  Is  no  finding  of 
facts,  we  think  It  Is  without  merit  Special 
findings  of  facts  are  not  necessary,  unless 
requested,  and  there  were  no  requests  in  this 
case.-  When  reference  Is  had  to  the  plead- 
ings in  the  case,  there  Is  no  trouble  what- 
ever to  ascertain  what  the  court  found  as 
a  basis  of  Its  decree. 


2.  As  to  the  Insistence  that  there  Is  an- 
other suit  pending  for  a  part  of  the  same 
subject-matter,  which  anlt  bad  been  com- 
menced prior  to  this,  we  take  It  that  this  as- 
signment of  error  must  refer  to  the  eject- 
ment suit  against  Ising,  the  tenant  of  the 
Donnells.  It  Is  plain,  we  think,  that  the 
ejectment  suit  against  Ising  constituted  no 
bar  whatever  for  the  bill  In  this  case,  which 
calls  for  an  accounting  for  the  rents  in  ac- 
cordance with  the  decree  of  the  circuit  court 
which  was  affirmed  by  this  court  In  151  Mo. 
431,  52  S.  W.  214,  and  161  Mo.  472,  52  S.  W. 
222.  It  was  specifically  alleged  In  the  peti- 
tion that  plaintiffs  did  not  sue  for  the  rents 
In  the  Ising  Case  because  those  rents  had 
been  adjudged  to  the  plaintiffs  as  against 
these  defendants,  and  defendants  required  to 
enter  Into  an  accounting  with  the  plaintiffs 
therefor,  and  for  the  further  reason  that  the 
said  Ising  was  absolutely  insolvent,  and 
hence  the  action  of  ejectment  afforded  plain- 
tiffs no  adequate  remedy  at  law  for  those 
rents.  In  no  sense  could  the  Judgment  in  the 
ejectment  suit  be  regarded  under  all  the 
facts  pleaded  in  the  petition  as  a  bar  to  the 
plaintiffs'  right  to  an  accounting  for  the  rents 
by  the  defendants  hi  accordance  with  the 
decree  of  the  circuit  court  and  this  court. 
In  order  that  any  matter  can  be  said  to  have 
passed  In  rem  Judlcatam,  It  must  have  been 
tried  and  adjudicated  by  the  court  It  Is 
(dear  that  no  such  Issue  was  tendered  to  the 
circuit  court  in  the  ejectment  case,  and  con- 
sequently could  not  hare  been  adjudicated  by 
that  court  In  that  case.  Moreover,  defend- 
ants are  In  error  as  to  the  allegation  of  the 
petition.  The  petition  does  not  allege  that 
there  is  an  appeal  pending  from  the  Judg- 
ment In  the  ejectment  case.  It  simply  al- 
leges that  the  defendants  threatened  an  ap- 
peal, which  is  a  very  different  proposition. 
The  ejectment  suit  and  the  Judgment  therein 
present  no  bar  to  this  suit  and,  besides.  In 
no  event  could  plaintiffs  have  recovered  from 
Ising  the  rents  and  profits  for  more  than  a 
year  during  which  Ising  occupied  the  prem- 
ises as  the  tenant  of  the  defendants.  Under 
this  head  we  take  it  there  is  no  contention 
that  so  much  of  this  suit  as  seeks  an  ac- 
counting of  and  from  defendants  Donnell  for 
the  rents  received  by  them  pending  their  ap- 
peal to  this  court  from  the  Judgment  of  the 
circuit  court  of  July  15,  1895,  which  was 
affirmed  by  this  court  July  12,  1899,  and  for 
the  rock  taken  from  the  quarry  on  said  land 
after  said  appeal  was  taken,  and  before  it 
was  affirmed,  was  and  Is  res  Judicata,  inas- 
much as  in  the  very  nature  of  things  said 
rents  had  not  then  accrued  and  said  rock 
quarried,  and  therefore  could  not  have  been 
the  subject  of  an  accounting  or  ascertained 
so  that  a  Judgment  could  have  been  rendered 
therefor.  Only  the  rents  accrued  and  the 
value  of  the  rock  quarried  up  to  the  date  of 
that  Judgment  could  be  and  were  Included 
in  that  Judgment,  and,  had  defendants  not 
have  appealed  and  superseded  that  decree,  so 
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much  of  the  present  suit  as  seeks  an  account- 
ing for  the  rents  subsequent  to  that  decree 
and  the  rock  quarried  since  then  would  have 
no  foundation.  In  Oarland  t.  Smith,  164 
Mo.,  loc.  dt  22,  64  S.  W.  103,  It  was  ruled  by 
this  court  in  banc  that  "where  the  sqbse- 
quent  action  Is  upon  a  different  claim,  the 
former  Judgment  only  bars  those  things 
which  were  in  Issue  or  Included  in  the  Issue 
in  the  former  action  or  suit,  nor  will  the 
judgment  bar  another  cause  which  might 
have  been  Joined  with  the  former  cause  of  ac- 
tion, but  was  not,  and,  if  different  proofs  are 
required  to  sustain  two  actions,  the  Judg- 
ment in  one  is  no  bar  to  the  other."  Orom- 
well  T.  County  of  Sac,  94  U.  S.  351,  24  I* 
Ed.  195.  But  the  defendants  insist  plain- 
tiffs tuiTe  spilt  up  their  action ;  and  upon  the 
familiar  doctrine  that  this  will  not  be  tol- 
erated they  say  plaintiffs  upon  their  own 
petition  have  no  standing  in  court.  As  we 
have  already  said,  plaintiffs  included  in  their 
first  action  all  the  rents  and  damages  which 
had  accrued  up  to  the  date  of  the  Judgment, 
but  they  did  not  and  could  not  include  rents 
which  must  accrue  after  the  decree  was  en- 
tered and  pending,  the  appeal.  This  was  no 
splitting  up  of  a  cause  of  action.  It  is  a 
suit  to  enforce  the  first  decree,  and  for  an 
accounting  for  the  rents  and  rock  quarried 
subsequent  to  the  decree  and  while  the  de- 
cree was  superseded  by  defendants'  appeal 
bond.  Adams'  Equity  (8th  Ed.)  •416,  •416; 
Story's  Eq.  PL  {  429,  and  cases  cited;  O'Hara 
T.  Shepherd,  8  Md.  Ch.  300.  As  was  said  by 
this  court  in  Baumhoff  v.  Railroad  Co.  (Mo.) 
104  S.  W.  6,  loc  dt  9:  "The  present  pro- 
ceeding is  in  the  nature  of  an  equitable  ex- 
ecution issued  on  the  Judgment  already  de- 
termining plataitirs  right"  Plaintiffs  had 
obtained  a  decree  quieting  their  title  to  the 
lands  in  suit  snd  the  circuit  court  had  stat- 
ed and  settled  an  account  up  to  the  date  of 
the  decree,  including  rents  and  rock  quarried 
to  that  date,  but  defendants  appealed  and 
gave  bond,  and  remained  In  possession.  Ob- 
viously plaintiffs  recovered  nothing  for  these 
subsequent  rents  and  for  the  rock  afterwards 
quarried.  When  plaintiffs  asked  for  an  ac- 
counting as  to  these  and  for  possession  of 
their  lands,  they  were  met  by  defendants 
Donneil's  refusal  to  account  and  claim  that 
plaintiffs  bad  forfeited  all  the  benefits  of 
their  decree  by  their  failure  to  pay  the  bal- 
ance which  tlie  court  had  decreed  as  a  lien 
on  the  land  to  the  bank  in  the  time  fixed  by 
tills  court 

The  contention  of  defendants  tliat  plain- 
tiffs show  no  equity  In  their  bill,  because 
they  did  not  pay  the  bank  the  amount  fixed 
in  the  decree  can  avail  them  nothing,  because 
the  revesting  of  the  title  to  their  lands  in 
plaintiffs,  was  absolute,  and  not  conditional 
upon  their  raising  the  balance.  The  bank 
was  simply  given  the  right  to  issue  an  ex- 
ecution if  not  paid  In  the  time  specified,  and 
defendants  had  nothing  to  do  with  that  pay- 
ment   By  the  decree  plaintiffs  were  requir- 


ed to  satisfy  the  bank,  and  not  the  defend- 
ants Donnell.  In  tlieir  present  suit  they 
show  they  have  entirely  liquidated  every 
claim  held  by  the  bank.  The  doctrine  of 
strict  foreclosure  has  nottiing  to  do  with  the 
matter. 

The  decree  finds  ample  basis  In  tlie  plead- 
ings, and  the  bill  brings  the  case  within  the 
Jurisdiction  of  a  court  of  chancery.  The  de- 
cree of  tlie  circuit  court  la  in  all  tilings  af- 
firmed. 

VOX,  P.  J.,  and  BURGESS,  J.,  concur. 


SIMONTON  V.  ST.  LOUIS  TRANSIT  CO. 

(Supreme   Coort  of  Missouri.  Division  No.   2. 
Dec.  10,  1907.) 

Cabbiebb— Injubt  to  Pabsknoeb— Cortbibu- 

TOBT  NXOUGEROB— INSTBUCTIONB. 

Where,  in  an  action  agaiust  a  street  rail- 
way company  for  injuries  to  a  passenger  re- 
ceived by  liis  being  imocked  from  the  inner  foot 
board  by  collision  with  a  passenger  on  the  in- 
ner foot  board  on  a  car  eoing  in  the  opposite 
direction,  the  issue  as  to  plaintilTs  contribatoiT 
negligence  was  sharply  presented  b/  the  plead- 
ings, and  tliere  was  snbstantlal  evidence  intro- 
duced tending  to  establish  plaintilTs  negligence, 
it  was  proper  to  instruct  tnat  it  was  the  plain- 
tlFs  duty  in  going  upon  the  inner  foot  board 
to  exercise  snch  care  as  the  position  rendered 
reasonably  necessary  to  prevent  his  being  struck 
by  passengers  on  the  car,  or  by  the  car  passing 
on  the  other  track,  and,  if  he  could  by  standing 
upright  thereon  have  avoided  being  struck  by 
a  passenger  on  or  by  the  passing  car  and  failed 
to  do  BO,  in  consequence  of  which  be  was  in- 
jured, he  Is  not  entitled  to  recover. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  <  1403.] 

Appeal   from   St    Louis   Circuit    Court; 
O'Neill  Ryan,  Judge. 

Action  by  W.  F.  SImonton  against  the  St. 
Louis  Transit  Company  to  recover  for  per- 
sonal injuries.  From  an  order  awarding 
plaintiff  a  new  trial,  defendant  appeals.  Re- 
versed, with  directions  to  render  Judgment 
on  the  verdict  for  defendant  returned  by  the 
jury. 

Tills  cause  is  here  by  appeal  on  the  part 
of  the  defendant  from  an  order  in  the  cir- 
cuit court  of  the  city  of  St  Louis  awarding 
the  plaintiff  In  this  cause  tt  new  trial.  Ttila 
was  an  action  for  personal  injuries,  In 
which  the  amount  of  damages  was  laid  at 
$10,000. 

The  Issues  presented  in  this  cause  were 
sulistantialiy  as  follows:  The  petition  al- 
leges that  on  June  17, 1903,  defendant  receiv> 
ed  plaintiff  as  a  passenger  on  an  east-bound 
Olive  street  car,  gave  him  a  transfer  to  the 
Jefferson  avenue  line,  and  received  him  aa  a 
passenger  on  one  of  its  north-bound  care  of 
the  latter  line  at  the  place  where  passengera 
were  usually  received;  that  the  car  l>eing 
crowded,  plaintiff  was  invited  to  ride,  and 
did  ride,  on  the  running  board  of  said  car; 
that  while  he  was  thus  riding,  near  the  in- 
tersection of  Olive  street  and  J^eraon  ave- 
nue, he  was  struck  and  knocked  from   the 
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car,  crnsbed  and  dragged  by  tbe  sontb-boond 
car  and  its  paseengers,  and  was  thereby  In- 
jured. Negligoice  was  charged  as  follows: 
"And  the  plaintiff  avers  that  be  was  caused 
to  be  so  strud^  and  Injured,  first,  because 
defendant's  track,  at  and  near  where  injury 
was  BO  sustained,  was  In  a  defectlTe  and  in- 
secure condition;  that  at  said  idace,  which 
was  Just  sonth  of  Olive  street,  the  track  was 
worn  loose  and  defective,  the  Joints  of  the 
rails  of  said  north-bound  track  were  sepa- 
rated and  too  low,  and  caused  the  car  to  Jolt 
and  sway,  so  as  to  bring  passengers  riding 
on  said  foot  board  into  contact  with  passen- 
gers on  the  foot  board  of  the  south-bound 
car,  and,  as  the  car  on  which  the  plaintiff 
was  such  passenger  was  passing,  a  south- 
bound car  of  the  defendant  at  said  point,  ow- 
ing to  said  defects  of  said  track  said  car, 
was  caused  by  said  defective  condition  of 
said  track  to  sustain  Jolts  and  Jerks,  to  sway 
laterally,  and  plaintiff's  body  to  be  brought 
Into  contact  with  the  body  of  another  pas- 
senger on  defendant's  south-bound  car,  and 
he  was  thereby  caused  to  fall  from  said  car, 
and  sustain  injuries  as  aforesaid.  And  plain- 
tiff further  avers  that  defendant's  tracks  at 
said  point  were  constructed  so  near  to  each 
other  as  to  make  it  dangerous  for  persons 
riding  as  passengers  upon  the  running  boards 
of  passing  cars,  and  that  the  defendant  was, 
and  Its  agents  and  servants  In  charge  of 
said  car  were,  negligent  in  failing  to  warn 
plaintiff  of  said  danger,  and  thereby  direct- 
ly contributed  to  cause  plalntifTs  said  Inju- 
ries." The  answer  was  a  general  denial,  and 
contributory  negligence  pleaded  as  follows: 
"For  furthn:  answer  and  defense,  defendant 
says  that  plalntifTs  alleged  injuries  were 
caused  by  bis  own  negligence  in  standing 
upon  tbe  inner  foot  board  of  the  car  upon 
which  he  was  riding  in  a  position  then 
known  to  plaintiff  to  be  attended  by  the  dan- 
ger of  being  struck  and  injured  when  said 
car  should  be  passing  a  south-bound  car  on 
said  Jefferson  avenue,  and,  while  plaintiff 
was  in  such  position,  he  was  struck  and  in- 
jured when  passing  such  south-bound  car." 
Tbe  reply  was  a  general  denial. 

Up<m  the  trial  of  the  cause  plalntifTs  evi- 
dence tended  to  prove  that  at  the  time  he 
was  injured,  to  wit,  on  June  17,  1003,  he 
was  ^nployed  as  a  painter  on  Berlin  avenue, 
In  the  city  of  St.  Louis.  At  that  place  he 
boarded  an  east-bound  Olive  street  car,  paid 
his  fare,  and  received  a  transfer  to  the  Jef- 
ferson avenue  line  at  its  intersection  with 
tbe  Olive  street  line.  Defendant  operated 
cars  over  double  tracks  on  Jefferson  avenue 
and  Olive  street;  the  west-bound  Olive  cars 
using  the  north  track,  the  east-bound  the 
■oath  track,  and  the  north-boimd  Jefferson 
cars  using  the  east  track,  and  the  south- 
bound the  west  track.  Late  In  the  afternoon 
there  was  much  traffic  at  the  Intersection  of 
these  streets,  and  persons  frequently  board- 
ed north-bound  Jefferson  avenue  cars,  and 
were  received  as  passengers,,  on  the  south 


aide  of  Olive  street  rather  than  at  the  proper 
place  on  the  northeast  comer.  Plaintiff 
alighted  from  the  east-bound  Olive  car  on 
the  west  side  of  Jefferson  avenue  at  about 
S:30  in  the  afternoon,  waited  for  a  south- 
bound Jefferson  car  to  pass,  and  walked  to 
the  north-bound  Jefferson  car,  then  station- 
ary, about  40  feet  south  of  Olive.  He  took 
a  position  about  10  feet  from  the  rear  end  of 
tbe  car  on  the  west,  or  inner,  running  board, 
which  extended  the  entire  length  of  the  car. 
There  were  three  or  four  other  persons  on 
this  running  board,  all  of  whom  were  north 
of  him,  nearer  the  front  of  the  car,  and  the 
seats  in  the  car,  as  well  as  the  outer  run- 
ning board,  were  crowded.  When  plaintiff 
was  struck,  he  was  standing  on  the  running 
board,  holding  to  the  back  of  a  seat,  with 
the  portion  of  bis  body  above  the  hips  lean- 
ing in  towards  the  seats  In  the  car.  When 
his  car  started,  he  saw  the  south-bound  car 
approaching,  and  there  was  a  passenger,  E3- 
lerman,  on  its  inner  running  board  near  the 
rear  end.  When  the  north-bound  car  had 
traveled  about  25  or  30  feet,  plaintiff  and  Bl- 
lerman  came  In  collision  with  each  other, 
Ellerman's  elbow  or  arm  striking  plaintiff 
In  the  breast,  and  plaintiff  was  rolled  for 
about  15  feet  between  the  cars,  and  fell  to 
the  ground  when  the  cars  had  entirely  passed 
each  other.  Kllerman  testifled  that  he  board- 
ed the  south-bound  car  while  it  was  north 
of  Olive  street,  and  stood  on  the  east,  or 
Inner,  running  board  about  the  center  of  tbe 
car.  He  was  facing  south,  but  turned  bis 
face  toward  the  car  to  see  if  there  were  any 
vacant  seats.  As  his  car  was  crossing  Olive 
street,  he  looked  south,  saw  the  north-bound 
car  approaching,  and  thereupon  leaned  In 
toward  the  car  as  much  as  the  seated  passen- 
gers would  permit.  In  order  not  to  be  struck 
as  tbe  cars  passed.  He  did  not  see  any  one 
on  the  north-bound  car's  running  board,  and 
did  not  know  what  struck  him  or  what  be 
struck.  The  cars  were  simply  moving  for- 
ward pretty  close  to  each  other,  and  he  did 
not  observe  that  either  of  them  bad  any  oth- 
er than  a  forward  motion  or  movement  On 
the  day  following  the  accident  A.  O.  Tor- 
rence,  an  Insurance  agent,  who  had  been  em- 
ployed by  plahitlff  to  effect  a  settlement 
with  defendant,  went  to  the  scene  of  the  ac- 
cident, and  gave  the  following  testimony  over 
defendant's  objection  as  to  what  he  saw 
there:  There  Is  a  joint  in  each  one  of  these 
various  Olive  and  Jefferson  tracks,  four  or 
five  feet  from  tbe  actual  point  of  Intersec- 
tion, and  from  each  of  these  joints  is  a  short 
rail,  laid  almost  at  right  angles  to  the  near- 
est Intersecting  rail.  These  Joints  south  of 
the  Olive  street  track  appeared  to  lie  loose 
where  the  wheels  had  apparently  battered 
tbe  rail  down  In  passing.  He  saw  single 
truck  cars— that  is,  cars  with  four  wheels 
under  the  center — pass  this  point,  and,  when 
the  two  front  wheels  would  reach  the  joint, 
the  front  of  the  car  would  tip,  and  when  the 
two  rear  wheels  would  reach  the  joint  the 
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rear  of  the  car  wonid  tip,  thereby  produc- 
ing a  roc-king  motion.  The  short  rails  be- 
fore mentioned  were  out  of  alignment.  In 
that  they  did  not  strike  the  Olive  track  ex- 
actly at  right  angles,  giving  the  single  truck 
-cars  also  a  lateral  motion.  The  running 
boards  on  the  cars  that  he  saw  extended 
about  a  foot  from  the  car,  and  the  two  Inner 
running  boards  of  passing  cars  came  with- 
in about  a  foot  of  touching  each  other,  and 
this  was  the  nearest  point  of  approach  of  the 
-cars  that  be  saw. 

Defendant's  evidence  tended  to  prove  ttiat 
about  the  year  1900  the  city  established  a 
regnlar  grade  for  JeSerscm  avenue,  embracing 
Its  intersection  with  Olive  street,  and  the 
tracks  were  laid  to  the  new  grade  at  the  di- 
rection and  under  the  supervision  of  the  city. 
The  city  also  prescribed  the  line,  height,  and 
manner  of  constructing  the  tracks,  and  they 
were  laid  In  conformity  to  the  city's  spedfl- 
catlona,  including  the  slight  deflection  in  the 
line  of  the  Jefferson  tracks  at  their  intersec- 
tion with  the  Olive  tracks.  This  was  testi- 
fied to  by  the  city  engineer,  who  had  person- 
al charge  of  the  work.  The  tracks  remained 
at  the  date  of  the  accident  exactly  as  they 
bad  been  constructed,  and,  while  necessarily 
worn  some,  were  not  worn  to  such  an  extent 
as  to  involve  at  all  the  service  and  movement 
of  the  cars,  nor  were  the  Joints  of  the  rails 
loose  at  all.  A  number  of  motormen  and  con- 
ductors who  bad  traveled  over  the  Jefferson 
line  that  day  in  charge  of  cars  testified  that 
the  track  at  the  place  in  question  was  In  good 
-condition;  one  of  the  witnesses  stating  that 
with  over  a  year's  experience  with  single 
truck  cars  passing  that  point  he  had  never 
seen  any  two  of  them  sway  in  passing  so  as 
to  come  near  together,  but  that  there  was  al- 
ways lots  of  room  betwe^i  them.  In  addi- 
tion to  these  witnesses,  Christopher  Heimers, 
a  lumber  commission  merchant,  who  was  a 
passenger  on  the  south-bound  car  facing  El- 
lerman,  testified  that  he  saw  Ellerman  on  the 
running  board  of  the  sooth-bound  car  lean- 
ing out,  apparently  trying  to  find  a  seat 
He  also  saw  the  plaintiff  leaning  out  from 
the  running  board  of  the  north-bound  car, 
and  saw  the  two  men  strike  against  each  oth- 
er, roll  between  the  cars,  and  fall  to  the 
ground.  There  were  a  number  of  other  peo- 
ple oo  both  the  Inner  running  boards.  This 
testimony  was  partly  corroborated  by  Bert 
Inman,  a  passenger  on  the  south-bound  car. 
Martin  Stark  was  standing  Immediately  be- 
hind Ellerman  on  the  running  board  of  the 
south-bound  car,  and  there  were  several  pas- 
sengers directly  in  front  of  Ellerman,  also 
on  the  running  board.  He  saw  four  or  five 
passengers  on  the  inner  running  board  of  the 
north-bound  car,  and  all  of  these  passengers 
on  both  running  boards  passed  in  safety  ex- 
cept Ellerman  and  the  plaintiff.  Rev.  D.  B. 
Standard  was  a  passenger  on  the  south-bound 
-car,  and  saw  a  number  of  passengers  on  both 
running  boards.  He  testified  that  he  saw 
Ellerman  and  the  plaintiff  leaning  out  over 


the  running  boards,  and  witness  wondered 
why  they  did  not  get  in  closer  to  the  car.  They 
alone  of  all  the  foot  board  passengers  were 
struck.  There  was  other  testimony  on  the 
part  of  the  defendant  tending  to  show  that 
during  the  month  Immediately  preceding  the 
accident  plaintiff  had  been  over  this  same 
line,  making  the  same  transfer,  a  number  of 
times,  many  times  riding  on  the  Inner  running 
board  and  bad  never  been  Injured  himself,  nor 
bad  he  seen  others  on  the  running  board  Injur- 
ed. Upon  cross-examination  of  the  plaintiff  he 
made  this  statement:  "Well,  gentlemen  of  the 
Jury,  it  is  Inexplicable,  as  I  said.  I  may  have 
been  leaning  further  oat  than  I  thought  I 
was,  and  he  struck  me.  He  could  move  past 
two  or  three  people  on  the  car,  and  I  may 
have  made  some  movement  after  they  were 
passed,  and  then  It  was  he  struck  me.  That 
Is  all  the  way  I  can  account  for  It"  At  the 
close  of  the  evidence,  the  court  instructed 
the  Jury  and  the  cause  was  submitted  to 
them,  and  they  returned  a  verdict  finding 
the  issues  for  the  defendant  A  timely  mo- 
tion for  new  trial  was  filed  by  plaintiff  on  the 
26th  day  of  March,  1901.  This  motion  was 
continued  to  the  April  term,  1904.  On  the 
2d  day  of  April,  1901,  and  at  the  April  term 
of  said  court,  the  motion  for  new  trial  was 
sustained,  for  the  reason  that  the  court  erred 
In  giving  Instruction  No.  5,  requested  by 
defendant  to  which  action  of  the  court  In 
setting  aside  the  verdict  returned  by  the 
Jury  and  granting  plaintiff  a  new  trial  the 
defendant  properly  preserved  its  exceptions 
From  the  order  granting  plaintiff  a  new  trial, 
defendant  prosecutes  this  appeal,  and  the  rec- 
ord is  now  before  us  for  review. 

Boyle  Sc  Priest,  Morton  Jordan,  and  Edw. 
T.  Miller,  for  appellant  A.  R.  Taylor,  for 
respondent 

FOX,  P.  J.  (after  stating  the  facts  as 
above).  It  is  apparent  from  the  record  in  this 
cause  that  there  is  but  one  legal  proposition 
presented  for  our  consideration;  that  is,  tbe 
error  assigned  upon  the  action  of  tbe  court 
in  awarding  a  new  trial,  based  upon  tbe 
ground  that  the  trial  court  erroneously  gave 
Instruction  No.  5  in  behalf  of  defendant  We 
are  not  favored  in  our  consideration  of  this 
cause  by  a  brief  or  any  suggestions  by  learn- 
ed counsel  for  respondent  In  supimrt  of  the 
action  of  the  trial  court;  hence,  our  atten- 
tion is  not  directed  to  any  reasons  forming 
the  basis  of  the  action  of  the  trial  court  oth- 
er than  the  one  assigned  by  the  court  that 
the  new  trial  was  granted  on  account  of  the 
error  in  giving  Instruction  No.  6.  An  inde- 
pendent investigation  and  analysis  of  the  rec- 
ord falls  to  disclose  any  other  grounds  as  a 
basis  for  the  action  of  tbe  court  In  awarding 
plaintiff  a  new  trial ;  hence  we  are  confront- 
ed with  the  single  proposition  Involving  tbe 
correctness  of  Instruction  No.  5.  This  instruc- 
tion was  as  follows:  "Thie  Jury  are  instruct- 
ed that  it  was  the  duty  of  the  plaintiff,  in 
going  upon  tbe  western  or  inner  foot  board 
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of  the  car  upon  which  he  entered,  to  exercise 
such  degree  of  care  as  the  position  he  was  In 
rendered  reasonably  necessary  to  prevent  bis 
being  struck  by  passengers  on  the  car  or  by 
the  car  passing  on  the  other  track;  and  if 
the  Jury  believe  from  the  evidence  that  the 
plalntlfT,  while  upon  such  mnnlng  or  foot 
board,  could,  by  standing  upright  thereon, 
and  not  leaning  outwardly  towards  the  cars 
on  the  other  track,  have  avoided  being  struck 
by  a  passenger  on  or  by  the  passing  car,  and 
that  he  failed  to  maintain  such  upright  posi- 
tion and  In  consequence  of  such  failure  was 
struck  and  Injured,  then  the  plaintiff  Is  not 
entitled  to  recover,  and  your  verdict  must  be 
for  the  defendant."  An  Instruction  substan- 
tially embracing  the  same  legal  features  as 
the  one  now  before  us  was  In  Judgment  be- 
fore Division  Na  1  of  this  court  in  Allen  v. 
Transit  Co.,  183  Mo.  411,  81  S.  W.  1142.  In 
that  case  the  defendant  requested  instruc- 
tions Nos.  16  and  17,  declaring  the  law  upon 
the  facts  developed  at  the  trial  in  that  cause, 
as  before  stated,  substantially  the  same  as  In- 
•tmctlon  No.  5  In  the  case  at  bar.  Judge 
Yalllant,  speaking  for  the  court.  In  treating 
of  the  comjplalnt  lodged  against  the  action  of 
the  court  in  refusing  the  instructions  request- 
ed by  defendant,  said:  "Instructions  16  and 
17,  asked  by  defendanta,  were  refused.  They 
were  to  the  effect  thai;  when  the  plaintiff 
stepped  on  the  inner  foot  board,  it  became  his 
duty  to  exercise  such  degree  of  care  as  the 
position  be  was  in  rendered  reasonably  neces- 
sary to  prevent  his  being  struck  by  a  passing 
car,  and,  if  by  standing  upright  and  not  leaning 
ont,  be  would  have  avoided  being  struck, 
yet  failed  to  observe  that  care,  he  was  not 
entitled  to  recover.  •  •  •  The  evidence 
for  the  defendants,  upon  which  these  instruc- 
tions were  predicated,  tended  to  show  that 
the  space  between  the  passing  cars  in  which 
It  was  available  for  a  man  to  stand  was  from 
28  to  80  Inches.  If  that  testimony  was  tme, 
then  It  was  a  legitimate  Inference  for  the 
Jury  to  draw  that  the  plaintiff  would  not 
have  been  struck  If  be  had  stood  erect  on  the 
foot  board,  and  not  leaned  outward.  The  de- 
fendants were  entitled  to  those  Instructions, 
and  it  was  error  to  refuse  them."  It  Is  plain- 
ly manifest  that,  if  the  Allen  Case  Is  to  be 
followed,  it  Is  decisive  of  the  proposition  now 
under  consideration,  and  the  action  of  the 
trial  conrt  in  granting  a  new  trial  for  the 
reason  assigned  must  be  held  erroneous.  Tlie 
conclusions  reached  In  the  Allen  Case  re- 
specting the  propriety  of  the  instructions  re- 
quested and  refused  finds  support  in  the  cases 
of  Nugent  V.  Railway,  78  Conn.  188,  46  AtL 
875;  I*lymi  t.  Traction  Co.,  67  N.  J.  Law, 
646,  52  Atl.  868;  Moylan  v.  Railway,  128  N. 
Y.  685,  27  N.  B.  877;  Ashbrook  v.  Railway, 
18  Mo.  App.  29a 

The  issue  as  to  contributory  negligence  of 
tbe  plaintiff  was  sharply  presented  by  the 
pleadings  in  this  cause.  There  was  sufficient 
substantial  evidence  introduced  by  tbe  de- 
fendant tending  to  establish  that  the  plalntUTs 
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injuries  were  the  result  of  want  of  proper 
care  and  caution  while  riding  upon  the  inner 
foot  board  of  defendant's  car  to  warrant  tbe 
court  in  directing  the  attention  of  the  Jury 
to  that  subject  as  was  done  by  Instruction 
No.  5.  While' it  may  be  said,  upon  the  facts 
disclosed  by  the  record,  that  the  plaintiff  had 
the  right  to  ride  upon  the  inner  board  of  de- 
fendant's car,  yet  it  is  equally  clear  that 
his  posltl<»i  In  so  riding  was  attended  with 
danger  of  being  hurt.  Therefore  in  our  opin- 
ion it  was  very  appropriate  under  the  circum- 
stances to  direct  the  attention  of  the  Jury  to 
the  necessity  of  plaintiff  exercising  due  care 
and  caution  to  avoid  injury. 

Again,  it  will  be  noted  that  the  court  in  its 
instruction  No.  1,  given  for  the  plaintiff,  fol- 
ly recognized  that  the  principal  danger  of 
Injury  from  riding  on  the  inner  board  of  de- 
fendant's car  was  that  to  which  the  attention 
of  the  Jury  was  directed  by  instruction  No.  5. 

We  have  Indicated  our  views  of  the  propo- 
rtion disclosed  by  the  record,  which  results 
in  the  conclusion  that  the  action  of  the  trial 
conrt  in  granting  a  new  trial  in  this  cause 
was  erroneous,  and  Its  order  and  Judgment 
should  be  reversed,  with  directions  to  rendor 
Judgment  in  conformity  with  the  verdict  re- 
turned by  the  Jury;  and  It  is  ao  ordered. 
All  concur. 


RUSSELL  et  aL  v.  WOBRNBR  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.   10,   1907.» 

1.  COUBTS— JOBISDIOnOR. 

An  action  to  recover  the  amonnt  paid  for 
a  void  city  tax  deed  and  subsequent  taxes, 
costs,  etc.,  incurred  on  account  thereof,  does  not 
involve  tbe  title  to  real  estate  so  as  to  confer 
appellate  jurisdiction  on  the  Supreme  Court, 
under  Coutit.  art.  6,  f  12  [Ann.  St.  1906,  p. 
218]. 

2.  Samk. 

An  action  to  recover  the  amount  paid  for 
a  void  city  tax  deed  and  subsequent  taxes, 
costs,  etc.,  incurred  on  account  thereof,  does  not 
involve  a  construction  of  tbe  revenue  laws,  so 
as  to  confer  appellate  jurisdiction  on  the  Su- 
preme Coart.  under  Const,  art.  6,  i  12  [Ann. 
St.  1906,  p.  218].   . 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;    Shannon  C.  Douglass,  Judge. 

Action  by  L.  D.  H.  Russell  and  others 
against  Eugene  Woemer  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Transferred  to  Kansas  City  Court  of  Ap- 
peals. 

L.  A.  I4iuglilin,  for  appellants.  Oage,  Ladd 
&  Small,  for  reepondenta. 

OANTT,  J.  This  Is  an  appeal  from  the 
circuit  court  of  Jackson  county.  The  action 
was  brought  January  11,  1901,  under  section 
59  of  article  5  of  the  Kansas  City  Charter, 
to  recover  taxes,  interest,  and  penalties  paid 
out  under  a  void  city  tax  deed,  recorded  No- 
vember 18,  1897. 

There  is  no  controvert  about  the  facts. 
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The  petition  alleges  that,  at  a  public  sale  of 
laud  for  delinquent  taxes,  held  by  the  treas- 
urer of  Kansas  City,  beglnjilng  on  the  first 
Monday  of  November,  1895,  the  following  de- 
scribed real  estate  in  said  city  was  duly  sold 
to  C.  A.  Wills  for  $5.76,  being  the  amount  of 
taxes,  with  legal  penalties  duly  levied  and 
assessed  by  said  dty  for  the  year  1895, 
against  said  real  estate,  to  wit:  the  west 
32%  feet  of  north  40  feet  of  lot  23  and  west 
32%  feet  of  lot  24  In  Woodcock  Park,  an  ad- 
dition to  the  city  of  Kansas,  in  Jackson  coim- 
ty,  Mo.  That  the  certificate  of  purchase  to 
said  Wills  was  duly  issued  and  recorded,  and 
afterwards,  on  the  1st  day  of  November, 
1897,  was  assigned  to  plaintiffs ;  that  on  the 
13th  day  of  November,  1897,  the  city  treasur- 
er executed  the  tax  deed  conveying  said  real 
estate  to  the  plaintiffs,  and  afterwards,  on 
the  IStb  day  of  September,  1900,  plaintiffs 
brought  suit  against  the  defendants  Eugene 
and  Louise  Woemer,  William  W.  Johnson, 
and  J.  D.  8.  Cook,  trustee,  to  recover  pos- 
session of  said  real  estate  under  said  tax 
deed,  in  which  said  action  plaintiffs  were  de- 
feated. The  x)etItlon  then  proceeds  to  aver 
that.  In  addition  to  the  $6.76  paid  by  Wills 
at  the  delinquent  tax  sale  for  the  land,  other 
moneys,  to  the  amount  of  about  $80,  had  been 
paid  out  by  the  plaintiffs  and  their  assignor 
for  their  state,  county,  and  municipal  taxes 
on  said  real  estate  since  the  date  of  the  said 
purchase.  It  is  then  alleged  ttiat  the  de- 
fendants Woemer  are  In  possession  of  said 
real  estate,  and  the  defendants  Johnson, 
John  D.  8.  Cook,  trustee  for  Mary  D.  Gossett 
herself,  and  the  Knickerbocker  Trust  Com- 
pany have,  or  claim  to  have,  some  interest  In 
said  real  estate  as  owners.  Incumbrancers,  or 
otherwise.  The  prayer  of  the  petition  was 
that  the  defendants  be  adjudged  to  pay  the 
plaintiffs  the  amount  paid  by  said  Wills  at 
said  tax  sale,  together  with  10  per  cent  of 
such  amounts  immediately  added  as  a  penal- 
ty, with  24  per  cent  per  annum  on  the  whole 
of  such  amount  so  paid,  from  the  date  of  Its 
payment  together  with  the  costs  of  the  tax 
deed  and  fees  for  recording  the  same,  and 
all  costs  in  the  case  brought  to  recover  the 
possession  of  said  real  estate,  and  all  the 
costs  of  the  present  action,  and  that  the  sum 
so  adjudged  be  declared  a  lien  on  said  real 
estate.  The  answer  of  the  defendants  Woer- 
ner  was  a  general  denial,  and  pl^a  of  the 
statute  of  limitation  that  the  suit  was  not 
commenced  within  three  years  from  the  time 
of  recording  the  tax  deed,  and  a  special  stat- 
ute that  the  deed  was  not  recorded  within 
20  days  after  the  delivery  of  the  deed,  and 
a  further  answer  that  these  defendants  Woer- 
ner  were  simply  tenants  from  month  to 
month  of  the  said  premises. 

The  Knickerbocker  Trust  Company  In  Its 
answer  pleaded  a  general  denial,  and  then 
set  up  in  full  the  proceedings  in  the  eject- 
ment case,  and  the  final  determination  there- 
of in  favor  of  the  defendants  therein,  and 
then  pleaded  especially  that  prior  to  Decem- 


ber 11,  1900,  the  said  company,  though  not 
a  defendant  in  said  suit  offered  to  pay  plain- 
tiffs the  full  amount  of  Insurance,  with  pen- 
alties and  interest  and  the  amount  of  taxes 
paid  by  the  plaintiffs,  with  penalties,  inter^ 
est  and  costs,  as  provided  by  section  69,  art 
6,  of  the  charter,  which  offer  the  plaintiffs 
declined,  for  the  reason  that  It  was  said  real 
estate  they  were  after,  and  not  said  money. 
Said  Knickerbocker  Trust  Company  then 
pleaded  the  statute  of  limitation  of  three 
years  against  said  tax  deed,  and  that  the 
defendants  Woemer  were  made  tenants  who 
had  no  Interest  in  the  real  estate,  and  that 
the  other  defendants  had  no  Interest  there- 
in, and  that  plaintiffs  had  never  been  In  poo- 
session  of  said  real  estate.  In  the  third 
paragraph  of  the  answer,  the  said  trust  com- 
pany alleges  that  the  said  real  estate  was 
sold  for  the  taxes  of  1895,  but  the  deed  de- 
scribed said  taxes  as  for  the  year  1894 ;  that 
the  tax  deed  was  void  on  its  face,  and  the 
real  estate  was  not  correctly  described  in  the 
advertisement  or  In  said  tax  deed;  that  the 
plaintiffs  paid  the  other  taxes,  set  forth  In 
the  petition,  long  before  th^  were  delin- 
quent And  before  the  said  trust  company 
could  get  an  opportunity  to  pay  them,  as 
appears  by  the  dates  on  which  the  said  sev- 
eral amounts  were  paid;  that  said  payments 
were  voluntary,  and  cannot  be  recovered. 
The  answer  further  pleads  that  this  action 
was  not  commenced  within  three  years  from 
the  time  of  recording  the  tax  deed,  as  re- 
quired by  section  60,  art  6,  of  the  city  char- 
ter. The  plaintiffs  filed  a  reply  to  the  an- 
swer to  the  Knickerbocker  Trust  Company, 
admitting  all  the  facts  alleged  In  the  second, 
third,  and  fourth  paragraphs  of  the  answer. 
The  cause  was  tried  in  the  circuit  court  on 
the  8tb  of  August  1904,  and  Judgment  ren- 
dered for  the  defendants.  Motion  for  new 
trial  was  duly  filed,  heard,  and  overruled, 
and  exceptions  saved,  and  an  appeal  allowed 
to  this  court 

It  is  dear  that  the  title  to  real  estate 
Is  not  involved  in  this  action.  State  ex  rel. 
V.  Elliott  ISO  Mo.  658,  79  S.  W.  696.  The 
only  ground  upon  which  this  court  could 
possibly  have  jurisdiction  would  be  under 
that  section  of  the  Constitution  of  this  state 
which  confers  Jurisdiction  upon  this  court  in 
appeals  involving  "the  construction  of  the 
revenue  laws  of  this  state.  Constitution  of 
Missouri,  art.  6,  f  12  [Ann.  St.  1906,  p.  218J." 
We  are  referred  to  the  case  of  Kansas  City 
Exposition  Driving  Park  v.  Kansas  City,  174 
Mo.  426,  74  8.  W.  979,  In  wlilch  this  court 
took  jurisdiction  of  the  appeal,  but  an  ex- 
amination of  the  record  in  that  cause,  and 
the  decision  of  this  court  will  show  that  this 
court  maintained  its  jurisdiction  of  the  ap- 
peal because,  "the  exemption  claimed  applied 
to  all  state  and  county  taxes,  as  well  as  to 
the  municipal  taxes."  It  is  clear  to  us  that 
upon  the  face  of  the  pleadings  and  the  rec- 
ord, the  revenue  laws  of  this  state  are  In  no 
manner  involved,  either  directly  or  indirect- 
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ly.  There  Is  no  pretense  tbat  this  caae  be- 
longs bare  for  any  otber  reason.  Th^  Kansas 
GIt7  Court  of  Appeals  bas  jurisdiction  of  this 
appeal,  and  accordingly  It  la  ordered  tbat  tbe 
appeal  be  transferred  to  that  court  for  its 
consideration. 

FOX,  P.  J.,  and  BUROESS,  J.,  concur. 


STATE  ▼,   KLUO. 

(Supreme  Court  of  Missouri.  Division  No.  2. 

Dec  10,  1907.) 
OaiMiJfAi,  Law— Appeal— Afukmakob— Bill 

0»  EXCKPTIONB  AWD  RECORD. 

In  the  absence  of  a  bill  of  exceptions,  the 
information  being  in  proper  form,  and  the  rec- 
ord in  other  respects  free  from  error,  judgment 
will  be  affirmed. 

Appeal  from  arcuit  Court,  Miller  County; 
Jno.  W.  Moore,  Judge. 

William  Klug  appeals  from  a  conviction. 
Affirmed. 

Bam«y  Reed  and  L.  N.  Mnsser,  for  appel- 
lant The  Attorney  Qeneral  and  N.  T.  Goi- 
tiy.  for  the  State. 

BURGESS,  J.  At  the  March  term,  1906, 
of  the  circuit  court  of  Miller  county,  the  de- 
fendant, under  an  Information  duly  filed  by 
the  prosecuting  attorney  of  said  county  char- 
ging him  with  assault  with  intent  to  Icill  one 
Marlon  F.  Capps,  was  convicted  of  said  of- 
fense, and  ills  punishment  fixed  at  two  years 
In  the  poiitentlary.    He  appeals. 

No  bill  of  exceptions  was  filed  In  this  casa 
Tlie  Information  is  in  proper  form,  and  the 
record  In  other  respects  free  from  error. 
The  judgment  Is  therefore  affirmed.  All  con- 
cur. 


STATE  ▼.  HODGEa 

(Supreme  Court  of  Missouri.  Division  No.  2. 
Dec  10,  1907.) 

Cbihinal  Law — Detebuikatior  of  Cause- 
Appeal  Before  Sentence— Remand. 

Where,  on  appeal,  it  appears  that  no  judg- 
ment has  been  entered  on  tne  verdict  of  convic- 
tion, the  snbmission  of  the  appeal  will  be  set 
aside,  and  the  case  remanded  with  directions 
to  enter  judgment  against  the  defendant  upon 
the  verdict. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Iaw,  {  2^5.] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty; Wm.  N.  Evans,  Judge. 

(Seorge  G.  Hodges  was  convicted  of  killing 
fish  with  dynamite,  and  appeals.  Remanded, 
with  directions  to  enter  judgment  against  de- 
fendant on  the  verdict  as  returned  by  the 
jury. 

E.  J.  Shuck  and  Clark  &  Yonnt,  for  appel- 
lant The  Attorney  General  and  N.  T.  Gen- 
try, for  the  State. 

FOX,  P.  J.  The  defendant  In  this  cause 
was  diaised  in  the  <dicult  court  of  Sliannoa 


county  with  throwing  dynamite  In  certain 
waters  of  this  state,  whereby  the  fish  In  said 
waters  might  tiave  been  killed,  injured,  or 
destroyed,  and  whereby  a  large  quantity  of 
fish  In  said  waters  were  killed,  caught,  and 
taken  from  said  waters.  In  violation  of  sec- 
tion 7456,  Rev.  St  1889  [Ann.  St  1906,  p. 
3593].  The  defendant  was  convicted  of  said 
ottenae  and  fined  In  the  sum  of  $100,  and  the 
cause  is  pending  In  this  court  upon  appeal 
from  the  verdict  of  the  jury  returned  in  said 
cause. 

The  Index  to  the  record  in  this  cause  desig- 
nates that  the  judgment  may  be  foimd  on 
page  3  thereof.  Doubtless  this  erron^us  in- 
dex occasioned  the  misapprehension  by  the 
Attorney  General,  as  well  as  counsel  for  ap- 
pellant, as  to  what  the  record  really  dis- 
closed. Counsel  on  both  sides  submitted  this 
case  upon  the  idea  that  a  final  judgment  had 
been  rendered.  We  considered  the  questions 
presented  to  our  consideration  by  the  briefs 
of  the  Attorney  General  and  counsel  for  ap- 
pellant and  handed  down,  at  our  last  sitting, 
the  conclusions  reached  upon  those  questions. 
The  clerk  of  this  court  since  the  last  sitting 
of  this  division  has  called  our  attention  to 
the  fact  that  the  record  fails  to  disclose  any 
final  judgment  rendered  In  this  cause.  Upon 
this  state  of  the  record  It  is  apparent  that 
this  appeal  was  prematurely  taken.  Appeals 
In  cases  of  this  character  are  only  provided 
for  from  final  judgments. 

Adopting  the  course  of  procedure  which  is 
fully  recognized  in  State  v.  Holland,  160  Mo. 
667,  61  8.  W.  620,  State  v.  McClain,  137  Mo., 
loc  cit  317,  38  S.  W.  906,  State  v.  Shea,  95 
Mo.,  loc.  dt  95,  8  S.  W.  409,  State  v.  Gulllc, 
170  Mo.  334,  71  S.  W.  62,  State  v.  Hesterly, 
178  MOn  loc.  dt  48,  76  S.  W.  983,  State  v. 
Clap]E»er,  196  Mo.  42,  93  S.  W.  884,  State  v. 
George,  105  S.  W.  698,  and  State  v.  Smttli, 
106  S.  W.  598  (decided  at  the  last  sitting  of 
this  court  and  not  yet  officially  reported),  it 
is  ordered  that  the  opinion  filed  in  this  cause 
be  withdrawn,  and  the  submlaslou  of  this  ap- 
peal be,  and  Is  hereby,  set  aside,  and  the 
cause  remanded  to  the  circuit  court  with 
directions  that  the  defendant  be  brougbt  into 
court,  and  that  the  court  enter  up  judgment 
against  him  upon  the  verdict  as  returned  by 
the  jury  In  this  cause.    All  concur. 


CORNOVSKI  et  nx.  v.  ST,  LOUIS  TRANSIT- 
CO. 

(Supreme  0>urt  of  Missouri,  Division  No.   1. 
Nov.  27,  1907.) 

1.  Trial  —  Questions  of  Law  —  Uncontra- 
dicted Evidence. 

Where  the  evidence  is  undisputed,  all  one 
way,  and  of  such  cogency,  tbat  but  one  con- 
dnsion  can  l>e  drawn  by  a  rational  mind,  or 
where  the  thing  proves  itself,  the  court  may 
deal  with  it  as  a  matter  of  law. 

[Eid.  Note.— For  cases  bi  point  see  Cent  Dig. 
vol.  46,  Trial,  |  336.] 

2.  Stsxxt  Railways— Danoeb  Line. 

la  an  action  against  a  street  railway  com- 
pany for  running  over  a  tour  jatx.  old  chUd  it  is 
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not  error  to  aMnme  that,  as  to  ber,  tbe  carb 
line  of  a  city  street  is  the  danger  line  in  crossinx 
the  street. 

S.  Same— iNSTEUonoN  — CoNSTBUonvB    Lins 
or  Danqeb. 

An  instruction  that  if  the  motorman  In 
charee  of  a  car  saw,  or  by  keepine  a  vigilant 
watch  would  have  seen,  plaintiffs  intestate 
crossing  tbe  street,  and  in  a  position  of  danger, 
etc.,  did  not  assume  that  the  curb  line  was  the 
danger  line. 

4.  Samb—Sttffioienct— Proximate  Cause. 

An  instruction  that  if  defendant's  motor- 
man  saw,  or  by  keeping  a  vigilant  watch  would 
bave  seen,  the  decedent  crossing  the  street,  and 
in  a  position  of  danger,  and  by  stopping  the 
car  within  tbe  shortest  time  and  space  practi- 
cable, etc.,  with  the  means  and  appliances  at 
hand,  by  the  exercise  of  ordinary  care  consistent 
with  the  safet;^  of  the  car  and  persons  thereon, 
could  have  avoided  running  over  and  killing  de- 
cedent, and  neglected  to  do  so,  plaintiffs  are 
entitled  to  recover,  etc,  in  the  absence  of  con- 
tributory negligence,  is  sufficient  to  submit  to 
the  jury  the  question  of  causal  connection  t>e- 
tween  the  negligence  of  defendant  and  the 
death  of  the  child,  though  it  did  not  nae  the 
expression  "proximate  cause." 

5.  TRIAI<— GiTBE  or  iNBTBUOnORS. 

If  the  instruction  was  not  snfBcient  to 
correctly  submit  tlie  question  of  the  proximate 
cause  of  the  injury,  it  was  cured  by  other  in- 
structions ttiat,  Iwfore  the  jury  could  find  for 
plaintiff,  they  must  find  that  the  death  of  the 
child  was  actually  caused  by  defendant  in  the 
manner  submitted  to  them  by  the  instructions; 
that,  if  her  death  was  not  actually  caused  by 
such  specified  negligence,  plaintiffs  had  no  case, 
even  if  the  child  was  kiired  by  being  run  over 
by  defendant's  car,  and  that  they  could  not 
infer  negligence  from  tbe  fact  of  the  child's  in- 
jury by  the  car,  and  tltat,  though  tbe  burden 
was  on  defendant  to  establish  plaintiff's  con- 
tributory negligence,  it  did  not  relieve  plaintiff 
of  the  buTdep  of  proving  that  the  injury  and 
death  of  the  child  were  solely  caused  by  defend- 
ant's negligence. 

6.  NEoLioKNoit  —  Imputed  Neolioerck  —  In- 

8TBUCTI0N8— CiBOUMSTAROKS   IH    IAVK. 

In  an  action  against  a  street  railway  com- 
pany for  running  over  plaintiff's  four  year  old 
child,  it  was  not  error  to  instruct  that,  in  de- 
termining whether  plaintiffs  by  their  negligence 
in  the  custody  and  care  of  the  child  contributed 
to  her  injury  and  death,  the  jury  was  to  con- 
sider whether  or  not  they  exercised  that  degree 
of  care,  caution,  and  watchfulness  over  the 
child,    wliich    was    reasonable   and   protter   for 

garents  in  their  circumstances  of  life,  as  diown 
y  the  evidence. 

7.  Afpeai/— ELabkless  Ebbob— Ihstbuohokb. 

Where  the  evidence  as  to  "circumstances  in 
life,"  mentioned  in  an  instruction  as  to  imput- 
ing the  negligence  of  parents  to  a  child  run  over 
and  killed  by  a  street  car,  went  no  farther  than 
to  show  the  employment  and  duties  of  father 
and  mother  at  the  immediate  time  tbe  child 
escaped  into  the  street  and  .was  injured,  and 
there  was  no  proof  as  to  plaintiffs'  financial  con- 
dition in  life  as  such,  the  instruction,  if  erron- 
eous, would  not  be  prejudicial. 

Graves,  J.,  dissents  as  to  the  propriety  of  tbe 
instruction  permitting  consideration  of  plaintiffs' 
circumstances  in  life.  Valliant,  P.  J.,  and  Wood- 
son. J.,  dissent  from  the  criticism  of  the  Levin 
and  Czezewzka  Cases. 

Appeal  from  Circuit  Conrt  St  Charles 
County;    H.  W.  Johnson,  Judge. 

Action  by  Hymen  Cornovsld  and  wife 
against  the  St  Louis  Transit  Company. 
From  a  judgment  for  plalntUts,  defendant 
appeals.    Affirmed. 


Boyle  &  Priest  Edward  T.  Miller,  and  T. 
EL  Francis,  for  appellant  Wm.  L.  Bobnen- 
kamp  and  Wm.  R.  Gentry,  for  respondents. 

LAMM,  J.  Plaintiffs,  husband  and  wife, 
the  parents  of  Esther  Como^skl  (fhe  said 
Esther  having  been  run  over  and  killed  by 
one  of  defendant's  cars  on  tbe  evening  of  tbe 
18th  of  March,  1803,  in  tbe  city  of  St  Louis), 
sued  defendant  for  statutory  damages  as  for 
her  wrongful  death,  and  recovered  a  Judg- 
ment for  15,000.  Perfecting  an  appeal  on  dne 
and  seasonable  steps,  defendant  brings  the 
cause  here  for  review. 

One  of  the  charges  of  negligence  related  to 
a  negligent  failure  to  put  in  motion  and  drop 
the  fender  on  the  car,  as  provided  in  a  city 
ordinance.  This  charge  was  taken  from  the 
jury  by  instruction.  Another  charge  of  neg- 
ligence was  a  failure  to  sound  the  gong  or 
give  any  other  warning  to  the  deceased  of 
tbe  danger  from  an  approaching  car.  That 
charge  also  was  taken  from  the  Jury  by  In- 
struction. Esther  was  a  minor  of  tender 
years.  She  was  killed  on  Eleventh  street, 
and  the  ground  of  negligence  charged  in  the 
petition  and  put  to  the  Jury  was  a  vlolattoii 
of  an  ordinance  of  tbe  dty  of  St  Louis 
known  as  the  "Vigilant  Watch  Ordinance," 
in  that  defendant's  motorman  "negligently 
and  carelessly  failed  to  keep  a  vigilant  watch 
for  all  persons  on  foot  and  especially  the 
daughter  of  these  plaintiffs,  moving  towards 
the  track  or  upon  the  tra(±,  and  that  said 
motorman  failed  on  the  first  appearance  of 
danger  to  the  daughter  of  these  plaintiffs  to 
stop  the  said  car  within  the  shortest  time 
and  space  possible."  Tbe  defense  interposed 
was  a  general  denial  and  a  plea  of  contribu- 
tory negligence,  viz.,  that  tbe  child's  death 
was  caused  by  the  negligence  of  her  parents. 
In  that  she  was  of  Immature  years,  and  they 
allowed  her  to  be  upon  a  street  after  dark 
where  they  knew  street  cars  were  being 
operated,  unaccompanied  by  a  person  of  ma- 
ture years.  Defendant  demurred  to  the  evi- 
dence at  the  close  of  plaintiffs'  case  and 
again  at  tbe  close  of  tbe  whole  case.  These 
demurrers  were  overruled  and  defendant  sav- 
ed an  exception,  but  does  not  astign  error 
here  on  said  rulings. 

The  case  is  presented  to  us  on  the  theory 
that  plaintiffs  made  a  case  for  the  Jury,  and 
tbe  errors  assigned  pertain  to  the  way  it  was 
put  to  the  jury.  In  this  condition  of  things. 
tbe  determination  of  tbe  case  may  proceed 
understandlngly  by  fetching  a  small  compass 
on  tbe  facts.  Thus :  Esther  was  two  or  three 
months  short  of  four  years  old.  She  was 
struck  and  literally  cut  to  pieces  on  tbe  even- 
ing of  March  11,  ld03,  between  half-past  S 
and  7  o'clock  by  a  street  ear  manned  by  de- 
fendant's employes.  Defendant  had  a  single 
track  on  Eleventh  street  used  for  south- 
bound cars.  Plaintiff,  Hyman  Comovskl. 
kept  a  grocery  store  on  the  east  side  of  that 
street — the  wife  helping  In  tbe  store.  They 
lived  back  of  the  store,  at  least  they  ate 
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there,  and  possibly  bad  their  living  and  sleep- 
ing rooms  oyer  the  store.  There  was  a  little, 
narrow  yard,  so  called  by  conrtesy,  between 
the  cooking  and  eating  apartments  and  the 
store  proper,  or  back  of  all  of  them,  and  this 
yard  was  connected  with  Eleventh  street  by 
a  passageway  shut  oif  from  the  street  by  a 
gate.  On  the  evening  in  question  some  of 
the  plalntlfTs'  children  had  been  upstairs  tak- 
ing a  music  lesson.  The  music  teacher,  pass- 
ing out  on  the  street,  saw  Esther  altting 
quietly  on  a  box  In  front,  and  the  child  threw 
her  a  kiss.  It  seems  she  had  been  In  the 
kitchen  with  her  mother,  who  had  jast  wash- 
ed her  face,  combed  her  hair,  and  given  her 
her  sapper,  and  then  told  her  to  tell  the  oth- 
er children  to  come  to  the  table.  The  moth- 
er, busy  and  preoccupied  with  her  evening 
hoosehold  cares,  for  the  Instant  forgot  the 
child,  who  went  out  the  back  door  and  Into 
said  yard.  Soon  the  mother,  hearing  scream- 
ing In  the  street,  ran  out  and  learned  her 
daughter  was  dead.  She  testified  the  family 
were  new  and  strange  on  the  street;  Esther 
wasn't  used  to  It;  they  had  moved  there  in 
January  past.  In  the  winter  time;  and  that 
when  she  played  oat  doors  It  was  always  in 
the  little  yard.  The  mother  did  not  know 
she  had  gone  on  the  street  Tlie  father  said. 
In  substance,  that  he  was  busy  in  the  store 
waiting  on  customers,  and  vending  his  wares ; 
that  glancing  out  of  the  front  window  or 
door  he  saw  Esther  sitting  on  a  little  box, 
bard  by  the  door,  a  few  minutes  before  she 
was  killed.  This  was  the  last  time  he  ever 
saw  her  alive,  and  then  she  was  alone.  He 
did  not  see  her  in  the  street  that  evening, 
and  never  saw  her  cross  It  before  at  any 
time.  It  appears,  as  of  course,  that  both 
parents  knew  that  defendant's  cars  ran  on  a 
scbedole  of  short  Intervals  on  Eleventh 
street.  There  was  a  fire-engine  house  oi>- 
poslte,  or  nearly  opposite,  Cornovskl's  place. 
Its  door  was  open,  the  evening  was  mild  and 
bright  What  lured  the  child  across  the 
street  is  unknown ;  but  she  did  cross  It,  and 
was  seen  on  the  west  side  by  the  engine 
bouse,  going  along  the  sidewalk  with  another 
girl  aged  about  seven — a  neighbor's.  From 
the  west  curb  to  the  nearest  rail  of  defend- 
ant's track  Is  12  feet  Presently  these' chil- 
dren left  the  west  sidewalk  and  ran  from  the 
curb,  somewhat  diagonally,  east  toward  Es- 
ther's home.  The  elder  girl,  being  In  ad- 
vance, crossed  the  track  and  escaped  the  on- 
coming car,  but  Esther  was  caught  and  kill- 
ed at  the  west  rail. 

On  plaintiffs'  side 'It  was  shown  that,  when 
the  children  left  the  curb  and  passed  towards 
the  track,  the  car  was  about  60  feet  away. 
Contra,  there  was  evidence  on  defendant's 
side  that  It  was  only  about  12  or  15  feet 
away.  No  witness  placed  the  speed  of  the 
car  In  excess  of  seven  miles  an  hour.  There 
was  a  very  small  grade.  If  any,  at  the  place 
of  the  accident — a  very  slight  dip  down.  The 
car  was  equipped  with  an  "ordinary  goose 
neck  band  brake,  an  ordinary  controller,  and 


an  ordinary  reverse."  The  street  was  in  good 
condition,  the  track  dry;  and  in  this  condi- 
tion of  track,  grade,  and  appliances,  the  car, 
according  to  plaintiffs'  experts,  could  have 
been  stopped  within  15  feet  According  to 
defendant's  experts,  it  could  not  have  been 
stopped  within  less  than  40  or  45  feet  On 
plaintiffs'  side  there  was  evidence  tending 
to  show  that  for  a  little  while  before  the 
child  was  struck,  and  up  to  the  very  instant 
the  motorman  was  Inattentive  to  his  duties. 
He  was  at  bis  post,  possibly,  but  did  not  have  a 
Iiand  on  the  brake  or  controller,  was  not  look- 
ing in  front,  and  did  not  see  Esther  at  all. 
One  of  plaintiffs'  witnesses,  riding  on  the 
front  platform  with  the  motorman,  said  that 
employ^  was  looking  back  "as  if  he  was  look- 
ing back  to  see  something  just  before  the  ac- 
cident happened."  Then  there  came  a  halloo 
or  a  scream,  and  the  motorman  "made  a  sud- 
den dash  for  the  brake."  As  he  grabbed  the 
brake,  he  asked  the  witness  "what  was  the 
matter,  whart  was  the  trouble,  and  wanted  to 
know  if  he  had  run  over  somebody,  was  some- 
I>ody  hurt?"  Two  of  plaintiffs'  eyewitnesses 
said  the  motorman  seemed  to  be  looking  side- 
ways towards  the  enginehouse,  west,  and  not 
to  the  front  or  towards  Esther.  Ck>ntra,  on 
defendant's  side  It  was  shown  that  the  mo- 
torman was  at  his  post  of  duty,  was  keeping 
a  vigilant  watch  ahead  of  him  at  the  time,  and 
that  at  the  Instant  the  children  left  the  side- 
walk he  saw  them  and  at  once  applied  the 
brake,  reversed  his  power,  and  did  everything 
possible  to  stop  without  avail.  There  was  un- 
disputed evidence  that  the  Immediate  place 
was  "thickly  populated,  and  of  a  pleasant 
evening  there  were  always  large  crowds  of 
children  around  there."  On  that  particular 
evening  it  was  as  usual. 

Plaintiffs  were  allowed  three  instructions 
(number  1  and  number  3  being  excepted  to), 
viz.:  (1)  "If  the  jiiry  find  from  the  evidence 
that  on  the  18th  day  of  March,  1903,  the  de- 
fendant was  using  the  car  mentioned  In  the 
evidence;  and  If  the  Jury  further  find  from 
the  evidence  that  on  said  date  the  plaintiffs 
were  husband  and  wife  and  were  the  father 
and  mother  of  the  child,  Esther  Oornovskl, 
and  that  said  Esther  was  then  a  minor  and 
unmarried;  and  If  the  Jury  further  find  from 
the  evidence  that  at  said  time  Eleventh  sti-eet, 
at  the  point  mentioned  In  the  evidence,  was 
an  open  public  street  In  the  city  of  St.  Louis; 
and  If  the  Jury  further  find  from  the  evi- 
dence that  on  said  day,  while  the  plaintiffs' 
said  child,  Esther,  was  attempting  to'  cross 
Eleventh  street  she  was  run  over  and  killed 
by  the  ear  mentioned  in  the  evidence,  wbl'^h 
was  being  operated  by  the  defendant  St 
Louis  Transit  Company,  through  Its  motor- 
man;  and  if  the  Jury  further  find  from  the 
evidence  that  the  said  motorman  In  charge 
of  said  car  saw,  or  by  keeping  a  vigilant 
watch,  would  have  seen  the  plaintiffs'  said 
child,  Esther,  crossing  said  street,  and  In  po- 
sition of  danger  of  being  struck  by  said  car, 
and  by  stopping  said  car  within,  the  shortest 
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time  and  siiaoe  practicable,  under  the  clrcmn- 
Btances,  with  the  means  and  appliances  at 
band,  by  the  exercise  of  ordinary  care  con- 
slstent  tritb  the  safety  of  said  car  and  of 
the  persons  on  said  car,  could  have  avoided 
running  over  and  killing  said  child,  and  neg- 
lected to  do  so— then  plaintiffs  are  entitled 
to  recover  of  the  defendant  the  sum  of  five 
thousand  dollars  ($5,000),  unless  you  further 
find  from  the  evidence  that  the  plaintiffs, 
or  either  of  them,  were  guilty  of  negligence 
In  the  care  and  custody  of  their  child,  which 
contributed  to  cause  the  death  of  said  child." 

(2)  "By  the  term  'ordinary  care,'  as  used  In 
these  Instructions,  Is  meant  such  care  as  would 
be  exercised  by  a  reasonably  prudent  person 
under  the  same  or  similar  circumstances." 

(3)  "The  court  Instructs  the  Jury  that  In  de- 
termining whether  or  not  the  plalntifFs  con- 
tributed by  their  negligence  in  the  custody 
and  care  of  their  child,  Esther,  to  her  Injury 
and  death,  you  are  to  consider  whether  or 
not  they  exercised  that  degree  of  care^  cau- 
tion, and  watchfulness  over  their  said  child, 
Esther,  which  was  reasonable  and  proper  for 
parents  in  their  circumstances  In  life,  as 
shown  by  the  evidence.  You  are  further  in- 
structed that  the  burden  of  proving  con- 
tributory negligence  on  the  part  of  the  plain- 
tiffs rests  upon  the  defendant." 

The  defendant  prayed  twelve  Instructions 
— ^all  of  them  allowed.  Of  that  series,  No. 
4,  No.  6,  and  No.  6  bear  somewhat  on  the 
contentions  made  her&  They  run  as  fol- 
lows: (4)  "The  mere  fact,  if  true,  that  the 
said  Esther  Cornovski  was  injured  and  kill- 
ed by  a  car  of  defendant  gives  plaintiffs  no 
right  to  sue  defendant  and  recover  damages. 
Before,  under  any  circumstances,  plaintiffs 
are  entitled  to  a  verdict,  you  must  find  from 
the  evidence  that  the  Injuries  and  death  of 
the  said  Esther  were  actually  caused  by  the 
negligence  of  defendant  In  the  manner  sub- 
mitted to  your  consideration  in  these  Instruc- 
tions. If  her  injury  and  death  were  not  ac- 
tually caused  by  such  specified  negligence, 
then  plaintiffs  have  no  case  and  cannot  re- 
cover, even  if  the  said  Esther  was  Injured 
and  killed  by  being  struck  or  run  over  by 
defendant's  car.  But  even  if  you  find  that 
the  said  EsthM-  was  Injured  and  killed  by 
such  negligence,  still  plaintiffs  cannot  recov- 
er if,  by  their  own  act  or  conduct,  as  speci- 
fied in  instruction  No.  1,  given  on  behalf  of 
defendant,  they  negligently  contributed  to  her 
injury  and  death,"  (5)  "The  court  instructs 
the  Jury  that  they  cannot  infer  negligence 
from  the  fact  that  the  plaintiffs'  child  was 
injured  by  the  defendant's  car,  but  that  the 
negligence  charged  against  defendant  is  a 
fact  which  must  be  proved,  and  the  burden 
of  proving  same  by  the  greater  weight  of 
the  evidence  Is  upon  the  plaintiffs."  (6) 
"While  the  burden  of  proof  is  upon  the  de- 
fendant to  establish  the  contributory  negli- 
gence of  piaintlfTs,  yet  this  does  not  relieve 
plaintiffs  of  the  burden  of  proving  that  the 
injury  and  death  of  the  said  Esther  were 


solely  caused  by  the  negligence  of  defendant, 
as  set  out  in  other  instructions.  The  burden 
of  proving  that  fact  rests  upon  the  plaintiffs 
throughout  the  whole,  case,  and  if  the  Jury 
find  that  the  negligence  of  plaintiffs,  as  set 
out  In  other  instructions,  either  in  whole  or 
In  part,  caused,  or  directly  contributed  to 
cause,  the  injury  and  death  of  the  said  Es- 
ther, then  yoiur  verdict  must  be  for  the  de- 
fendant." 

On  the  foregoing  record,  defendant  assigns 
error,  viz.:  Error  In  giving  instruction  1, 
for  that  (a)  it  assumes  the  child  was  In  a 
position  of  danger  the  moment  she  started 
across  the  street,  instead  of  leaving  that 
question  to  the  Jury  to  determine  as  a  fact, 
for  that  (b)  the  Instruction  did  not  require  the 
Jury  to  find  that  defendant's  negligence  was 
the  proximate  cause  of  the  Injury.  And  er- 
ror in  instruction  3,  In  that  (c)  it  directed  the 
Jury  in  determining  the  issue  of  contributo- 
ry negligence  to  take  into  consideration  plain- 
tiffs' "circumstances  in  life."  And  (d)  If 
that  were  proper,  then  there  was  no  evidence 
tending  to  show  what  plaintiffs'  drcmn* 
stances  in  life  were;  ergo,  there  was  no  tes- 
timony In  support  of  the  Instmction.  Of 
these  seriatim. 

1.  Assuming  for  the  nonce  that  the  in- 
struction itself  assumed  the  curb  line  was 
the  danger  line,  then,  to  say  whether  an  as- 
sumption is  erroneous,  the  state  of  the  proof 
in  the  identical  case-made  is  a  prime  pre- 
requisite to  correct  Judgment  Where  the 
evidence  is  undisputed,  la  one  way,  and  of 
such  brand  of  cogency  tliat  but  one  Just  con- 
clusion can  be  drawn  from  it  by  any  rational 
mind,  or  where  the  thing  proves  itself,  the 
court  may  deal  with  it  as  a  matter  of  law. 
Why,  indeed,  frame  an  Issue  for  a  Jury  in  a 
practical  tribunal,  administering  the  laws  of 
a  practical  people  in  a  practical  way,  requir- 
ing that  Jury  to  find  and  solemnly  determine 
a  fact  not  a  fit  subject  of  controversy,  and 
which  can  be  determined  only  one  way  by  all 
Just  men?  If  Esther  had  been  an  adult  In 
the  possession  of  mature  Judgment,  or  had 
passed  the  years  of  Infancy,  and  was  arriving 
at  years  of  Judgment  and  sense,  then,  unless 
the  motorman  saw  she  was  bent  on  crossing 
the  track  and  was  oblivious  to  her  danger,  It 
would  have  been  error  to  have  assumed  that 
she  was  In  danger  from  the  very  time  she 
left  the  curb  until  she  reached  the  track. 
Where  the  danger  line  would  lie  (with  refer- 
ence to  the  running  of  street  cars)  for  an 
adult,  or  for  one  possessed  of  some  years  and 
some  discretion,  in  crossing  the  street,  might 
very  well  be  a  matter  of  difference  between 
good  average  men,  and  therefore,  a  question 
for  the  Jury.  Now,  the  sidewalk  of  a  street 
is  for  foot  travelers — cbildren  and  grown. 
Between  the  curbs  is  for  traflSc;  there,  hors- 
es, wagons,  vans,  carts,  and  cars  pass  to  and 
fro,  and  the  wheels  of  commerce  go  clattering 
and  roaring  round  and  round  in  a  confusion 
as  bewildering  as  the  wheels  in  Ezekiel's 
vision.  Our  very  instincta.  teach  ua  that 
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wbea  a  torn  year  old  child,  unattended, 
leaves  tbe  curb  of  a  sidewalk — that  is,  leaves 
«  place  of  comparatfTe  safety — and  heads 
across  a  street  devoted  to  traffic  in  a  great 
<dt7,  with  a  car  track  12  feet  away  on  which 
a  car  is  approaching  (as  here),  'Qie  little  one 
as  surely  and  instantaneously  plunges  into 
danger,  as  tliat  the  square  of  the  hypotbenuse 
of  a  right  angled  triangle  equals  the  sum  of 
the  squares  ot  tbe  other  two  sides,  i.  e.,  it  is 
axiomatic.  Danger  to  tbe  child  and  duty  on 
the  motorman's  part  began  tbe  instant  such 
a  child  left  the  sidewalk,  bound  headlong  for 
the  track.  Cytron  v.  Transit  Co.  (not  yet 
officially  reported)  101  S.  W.,  loc.  cit  117. 
See,  also,  Livingston  v.  Railroad,  170  Mo. 
452,  71  8.  W.  138.  The  finding  of  twelve  men 
In  the  box  <»i  that  question  under  this  record 
would  not  Instruct  any  court,  or  subserve  any 
purpose  of  tbe  law.  And  this  Is  so  because 
tbe  thing  speaks  for  itself,  and  in  speaking 
it  says,  as  well  before  as  after  a  Jury's  find- 
ing, that  as  for  Esther  the  curb  was  the 
danger  line.  It  would  be  no  more  sensible 
to  put  that  question  to  the  Jury  than  It 
would  be  to  put  to  them  to  find  where  the 
danger  line  in  firing  a  bam  was  chalked  oat, 
when  a  burning  brand  was  cast  into  a  mow 
of  tow,  or  wbere  such  line  lies  when  au  in- 
fant 18  in  a  den  of  asps  or  rattlesnakes.  If, 
then,  tbe  learned  counsel  for  defendant  are 
tight  in  their  contention  that  plaintiffs'  In- 
struction No.  1  assumes  Esther  ComovakI  en- 
tered the  danger  cone  when  she  left  the  curb 
and  ran  towards  defendant's  track,  there  was 
no  error.  However,  that  contention  is  not 
right  Tbe  Instmction  assailed  did  not  aa- 
snme  tbe  cnrb  was  tbe  danger  line,  and  ttie 
entire  street  the  danger  zone.  It  says  notb- 
Ing  about  "curb"  but  refers  the  Jury  gener- 
ally to  the  child's  "crossing  said  street  and 
in  a  position  of  danger  of  being  struck  by 
said  car."  That  is,  wherever  tbe  danger  line 
lay,  the  Jury  should  locate  it  and  consider  it 
Hence,  It  is  not  open  to  tbe  criticism  leveled 
at  It  The  point  is  ruled  against  defendant 
2.  It  is  urged  that  vice  lurks  in  Instruction 
1  because  it  did  not  directly  put  it  to  tbe 
Jury  to  find  that  the  negligence  of  defendant 
was  tbe  "proximate  cause"  of  the  injury  to 
plaintiffs'  child.  It  Is  true  the  Instruction 
does  not  use  the  phrase  "proximate  cause." 
That  phrase  is  one  of  a  large  and  learned 
terminology,  and  it  Involves  a  refinement  In 
mental  processes  and  reasoning  not  of  the 
essence  of  a  good  instruction,  provided  tbe 
thing  to  be  got  at  is  put  to  tbe  Jury  in  an- 
other way  and  within  easy,  everyday  com- 
prebension.  Tbe  pbrase  "proximate  cause" 
Is  not  an  everyday  or  beartbstone  phrase. 
Tbe  average  men  who  compose  the  body  of 
tbe  county,  from  which  Jurors  are  drawn, 
daily  and  shrewdly  reason  well  from  cause 
to  effect  and  doubtless  not  one  in  a  thou- 
sand of  them  in  so  reasoning  use  that  for- 
midable and  bookish  phrase.  They  use  other 
expressions  from  their  mother  tongue  mean- 
ing the  same  thing. 


It  Is  elementary  that  there  must  be  a 
causal  connection  between  the  negligence  and 
the  injury  in  order  for  tbe  negligence  to 
be  actionable.  Harper  v.  Terminal  Co.,  187 
Mo.  575,  86  8.  W.  99.  Here  the  Jury  were 
told  that  if  they  found  from  the  evidence  tbe 
motorman  saw,  or  by  keeping  a  vigilant 
watch  would  have  seen,  Esther  crossing  said 
street  and  in  a  position  of  danger  of  being 
struck  by  said  car,  and  by  stopping  said  car 
within  tbe  shortest  time  and  space  practica- 
ble, under  the  circumstances,  with  the  means 
and  appliances  at  hand,  by  the  exercise  of 
ordinary  care  consistent  with  the  safety  of 
said  car  and  of  the  persons  on  said  car, 
could  have  avoided  running  over  and  killing 
said  child,  and  neglected  to  do  so,  then  plain- 
tiffs are  entitled  to  recover,  unless  they  found 
plaintiffa  were  guilty  of  negligence  in  the 
care  and  custody  of  tbe  child  directly  con- 
tributing to  cause  Its  death. 

Now,  the  case  at  bar  Is  one  In  which  it  Is 
not  contended  the  deceased  child  was  of  age 
to  be  guilty  of  contributory  negligence. 
Holmes  v.  Railroad,  190  Mo.,  loc  dt  100, 
88  8.  W.  628.    That  then,  is  out  of  tbe  case. 

Nor  iB  It  one  in  wbicb  there  is  an  iota  of 
testimony  that  any  other  cause  produced 
death  except  the  act  of  the  motorman  in  run- 
ning his  car  over  the  child.  With  so  much 
assumed,  the  Issue  to  be  tried  is  separable 
into  three  elements:  First  the  contributory 
negligence  of  tbe  parents.  That  was  put  to 
tbe  Jury  fairly  by  instruction  1,  and  by  other 
Instructions  for  defendant  Second,  the  neg- 
ligence of  defendant  There  was  ample  evi- 
dence to  show  that  and  tbe  question  was 
submitted  prc^ierly.  Third,  the  causal  con- 
nection between  the  negligence  and  the  death. 
As  to  this  element  tbe  Jury  were  told,  in 
substance,  that  if  defendant's  motorman 
could  have  avoided  killing  the  child  by  tbe 
nse  of  ordinary  care,  after  it  was  seen  or 
might  have  been  seen  In  peril,  and  neglected 
to  exercise  such  care,  then  defendant  is  lia- 
ble. It  might  have  been  better  to  have  In- 
serted in  the  Instruction  some  such  clause  as 
this:  "And  if  the  Jury  further  find  that  such 
failure,  if  any,  to  exercise  ordinary  care  dl* 
rectly  caused  the  injury  and  death  of  Bstber," 
or  "was  the  proximate  cause  of  her  injury 
and  death,  then  the  Jury  should  find,"  etc. 
But  though  no  such  phrase,  totldem  verbis,  is 
used,  yet  in  fair  logical  intendment  the  in- 
struction must  be  held  sufficient  to  put  to  the 
Jury  the  causal  connection  between  tbe  negli- 
gence of  defendant  and  the  death  of  the 
child — ^1.  e.,  that  one  was  caused  by  the  other. 
Thus,  if  A.  kill  B.,  and  It  is  once  determined 
that  be  could  have  avoided  killing  B.  by  tbe 
exercise  of  due  care,  it  would  seem  that  In 
the  domain  of  reason  and  in  ultimate  analy- 
sis, tbe  connection  is  made  betwe^i  the  kill- 
ing and  tbe  failure  to  exercise  due  care; 
that  the  two  things  bore  tbe  relation  of 
cause  and  effect  An  Instmction  in  similar 
form  has  been  sustained  by  tbe  reasoning  ot 
this  court    S'or  example:     Bapp  v.  Transit 
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Co.,  190  Ma,  loc.  dt  154  et  seq.,  88  S.  W. 
865;  HUz  t.  Railroad,  101  Mo.,  loc.  clt  40 
et  seq.,  13  S.  W.  948.  In  tbe  latter  case  (page 
54  of  101  Mo.,  page  951  of  18  S.  W.)  it  was 
held  tbat  where  the  failure  to  discover  de- 
cedent was  the  result  of  tbe  omission  of  the 
measure  of  duty  required  by  tbe  law,  and 
where  a  due  observance  of  tbe  duty  would 
have  avoided  the  Injury  by  tbe  use  of  reason- 
able care,  then  such  omission  and  want  of 
reasonable  care  are  under  tbe  law  held  the 
proximate  cause  of  the  injury. 

But  we  need  not  allow  the  foregoing  rea- 
sons to  be  alone  determinative  of  the  point. 
In  this  case  the  doctrine  of  aider  may  be  in- 
voked, for  If  it  be  admitted  there  be  doubt  as 
to  whether  plaintiffs'  instruction  squarely  put 
the  causal  connection  to  the  Jury,  or  if  that 
causal  connection  was  put  feebly  or  obscurely 
or  only  impliedly  to  tbem,  yet  defendant's 
own  instructions  turned  on  full  light,  cleared 
up  all  obscurity,  and  removed  all  doubt,  if 
any  existed  on  that  question.  By  defend- 
ant's Instruction  number  4  the  jury  were  told 
that,  before  they  found  for  plaintiffs,  they 
must  find  tbat  the  Injuries  and  death  of  Es- 
ther were  actually  caused  by  defendant  in 
the  manner  submitted  to  them  by  the  instruc- 
tions; and  that  If  her  death  was  not  actually 
caused  by  such  specified  negligence  then  plain- 
tiffs have  no  case,  even  If  Esther  was  killed 
by  being  run  over  by  defendant's  car.  By  in- 
struction 5  they  were  told  that  they  could 
not  infer  negligence  from  the  fact  tbat  tbe 
child  was  injured  by  the  car.  By  instruction 
6  they  were  told  that  tbough  the  burden  was 
upon  defendant  to  establish  contributory  neg- 
ligence of  plaintiffs  yet  that  did  not  relieve 
plaintiffs  of  tbe  burden  of  proving  tbat  tbe 
Injury  and  death  of  Esther  were  solely 
caused  by  the  negligence  of  defendant  The 
same  point  was  under  exposition  in  Deschner 
V.  RaUroad,  200  Mo.,  loc.  clt  832  et  seq.,  98 
S.  W.  T37,  and  was  ruled  as  herein  Indicated. 
The  Instruction  must  be  read  as  one  body  of 
law,  and  the  assignment  of  error  is,  therefore, 
disallowed. 

8.  It  Is  next  argued  that  plaintiffs'  instruc- 
tion number  3  was  erroneous  in  form,  and  un- 
supported by  the  testimony.  Tbat  instruction 
follows  approved  precedents.  Czezewzka  v. 
RaUroad,  121  Mo.  201,  25  S.  W.  911;  Levin  v. 
Railroad,  140  Mo.  624,  41  S.  W.  968.  It  Is  of 
the  essence  of  good  sense  tbat  if  an  appellate 
court  has  got  on  the  wrong  track  It  sbould 
get  on  the  right  track — the  sooner,  the  better. 
Nevertheless,  it  is  no  light  thing  for  a  court 
to  have  persuaded  litigants  into  tbe  belief 
that  a  certain  instruction  announces  a  correct 
rule  of  law,  and  Is  applicable  to  a  given  state 
of  facts,  then,  when  that  belief  has  crystal- 
Ized  into  action  in  a  concrete  case^  to  face 
tbe  other  way,  and  destroy  a  Judgment  the 
product  of  Its  own  teaching. 

Much  might  be  said  and  well  said  against 
the  use  of  tbe  phrase  "circumstances  in  life" 
in  measuring   the   duty   of  a  parent  to  a 


child  where  the  questi(m  hinges  on  tbe  par- 
ents' contributory  negligence;  and  appellant's 
counsel  have  not  been  amiss  or  remiss  In 
saying  It  At  first  blush,  the  use  of  tbat 
phrase  seems  to  involve  a  question  of  poverty 
or  riches,  of  high  or  low  social  status,  and  to 
invite  (or  squint  at  the  invitation  of)  proof  of 
the  fact  In  one  case,  that  the  parents  are 
poor  and  needy,  downcast  and  humble,  and  in 
another  case  tbat  they  are  opulent  and  exalt- 
ed, lolling  in  tbe  lap  of  wealth  and  seated  In 
a  high  place.  Such  a  field  of  exploration  in 
a  Jury  trial  in  a  negligence  case  is  fnll  of 
pitfalls  and  snares.  Insidiously  appeals  to 
class  prejudice,  and  runs  counter  to  the  broad 
proposition  that  there  is  but  one  rule  of  law 
for  the  high  and  the  low,  for  tbe  rich  and  the 
poor.  Doubtless  tbe  courts  would  shut  tbe 
door  on  such  proofs,  if  offered.  Nevertheless, 
It  may  be  said  that  those  who  of  necessity 
are  preoccupied  with  the  toll  of  their  own 
hands  to  earn  their  daily  bread  might  not  in 
a  given  case  be  guilty  of  negligence  in  allow- 
Ing  a  little  child  to  escape  to  tbe  street  of  a 
city,  when  other  persons  because  of  other 
circumstances  and  conditions  might  be  found 
by  a  Jury  to  be  remiss  In  a  given  case— due 
care  being  a  care  that  adjusts  Itself  auto- 
matically to  the  circumstances  of  tbe  case. 
Dean  v.  Railroad,  199  Mo.,  loc.  dt  406,  97 
S.  W.  910. 

Contributory  negligence  is  but  negligence 
with  an  expletive.  Negligence  is  but  the  ab- 
sence of  due  care.  Due  care  is  ordinary 
care.  Ordinary  care  is  defined  as  tbe  care 
that  would  be  exercised  by  a  reasonably  pru- 
dent person  under  the  same  or  similar  circiun- 
stances.  Tbat  definition  is  a  landmark  of 
the  law.  "The  old  way  Is  the  safe  way," 
says  Chancellor  Kent  in  Manning  v.  The  'Eix- 
ecutors  of  Manning,  1  Johns.  Ch.  (N.  X.)  *530. 
"The  beaten  way  is  tbe  safest"  says  Lord 
Coke  (10  Coke,  142).  That  definition  may 
well  be  taken  as  both  the  old  way  and  tbe 
beaten  way.  To  try  to  Improve  on  It  is  but 
to  add  "wasteful  and  ridiculous  excess";  is 
but  "to  gild  refined  gold,  to  paint  the  lily," 
King  John,  Act  IV,  1 1.  If  a  close  case  were 
here,  we  would  be  disinclined  to  follow  the 
Czezewzka  and  the  Levin  cages.  If  such  ease 
were  here  involving  a  consideration  of  the 
phrase  "circumstances  in  life,"  we  would 
deem  it  our  duty  to  consider  tbe  question  of 
Its  use  open  and  serious;  but  in  the  case  at 
bar  its  use  must  be  held  harmless  error,  if 
error  at  all.  Here,  there  was  no  proof  of 
plaintiffs'  social  or  financial  condition  in  life, 
as  such.  The  evidence  pictured  to  the  Jury 
tbe  business  and  surroundings  of  plaintiffs 
and  their  home.  In  the  evidence,  tbe  Jury 
were  told  tbe  facts  upon  which  to  base  their 
verdict  on  tbe  issue  of  contributory  negli- 
gence. The  employment  and  duties  of  the 
father  and  mother  at  the  Immediate  time  the 
child  escaped  to  the  street  were  before  the 
Jury.  Tbe  evidence  went  no  further  than 
this,  and  we  think  was  entitled  to  so  as  far 
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a8  It  did;  and  it  wonld  be  aadacton*  to  aaj 
that  the  phrase  "drcumstancea  In  life"  pro- 
duced any  effect  on  their  verdict. 

Ttiere  being  no  error  affecting  the  merit% 
tbe  Judgment  la  affirmed. 

YAT.T.TAVT,  p.  J.,  and  WOODSON,  3^  con- 
cor  In  the  result  and  in  all  of  tbe  opinion  ex- 
cept the  criticiam  of  the  Levin  Case  and  tbe 
CxezewKka  Case.  GRAVES,  J.,  concnra  In 
tbe  result  and  In  all  of  tbe  opinion  except 
paragraph  3.  He  holds  that  tbe  instruction 
dlacuased  in  tbat  paragraph  Is  bad,  but,  un- 
der tbe  facts  of  tbe  case,  barmlesa. 


STATE  T.  EBNNEDT. 

(Snprerae  Court  of  Mlaaouri,  IMvision  No.  2. 
Dec.  10,  1907.) 

L  Mabxiagc  —  EaaKNTiAUi  —  OoifXOH-LAW 

Makbiaok. 

Evidence  that  defendant  and  a  woman  liv- 
ed together  in  open  notorioua  cohabitation,  with 
nothing  to  indicate  that  a  marriage  contract  by 
words  de  pneeenti  had  ever  been  entered  into 
between  them,  waa  Insufficient  to  ihow  a  valid 
common-law  marriage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage.  |  16.] 
2.  HOMICIDB— MAHBLAiraHTEB  —  Pbovooatior 

— iRBTTIiTIlie   RmCABKS. 

Mere  words  of  reproach  and  insulting  re- 
marks, without  an;  personal  violence  by  de- 
ceased towards  defendant,  were  not  sufficient 
provocation  to  rednce  the  killing  of  deceased 
from  mntder  to  nianslanghter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26.  Homicide,  |  69.] 

S.  Witnesses— Ikpxachiunt  —  Cboss-Ezah- 
ntATioN— Recobd  of  Conviction. 

Where  defendant's 'paramour  was  a  witness 
in  bis  behalf,  the  state  was  authorized  by  Rev. 
SL  1899,  i  4680  [Ann.  St.  1906,  p.  2549],  to 
impeadi  her  on  cross-examination  by  her  own 
testimony,  and  by  the  record  of  her  conviction 
of  having  lived  with  defendant  in  open  and  no- 
toriooB  adultery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses.  ||  1140-1143.] 

4.  Cbimikai.  Law— Appeai.  —  Objechons  in 

iioweb  coitbt— evioence. 

An  objeclion  to  the  introduction  of  the  rec- 
ord of  the  conviction  of  a  witness  must  be  made 
at  the  time  it  is  offered,  and  cannot  be  talcen 
for  the  first  time  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S!  2639-2842.] 

5i  HomciDE — Evidence— Threats. 

Where  it  was  undisputed  that  defendant 
Aot  and  killed  deceased  when  deceased  was  go- 
ing away  from  him,  and  was  makinjc  no  at- 
tempt to  carry  any  previous  threats  into  exe- 
cution, evidence  of  such  threats  was  inadmis- 
sible to  explain  defendant's  possession  of  a  pis- 
tol at  the  time  of  tlie  homicide,  under  the  rule 
that  threats  alone,  unaccompanied  by  an  overt 
act  or  outward  demonstration,  will  not  justify 
hostile  acts  toward  those  making  the  threats, 
but  tbat  tbe  danger  most  be  immediate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  28,  Homicide,  H  309-413.] 

&  Ckihinal  Law— Bvidencb— Res  Qtarx  — 
Statekerts  of  Thibd  Pebbon. 

Where  defendant  killed  deceased  as  be  was 
leaviog  defendant's  tent,  where  deceased  had 
gone  after  eating  bis  dinner,  evidence  that  a 
man  came  to  deceased  and  told  him  tbat  de- 


fendant wanted  lilm  to  oome  up  after  lia  had 
finished  his  dinner,  and  that  after  be  had  done 
so,  deceased  went  to  defendant's  tent  though  In- 
competent to  prove  that  defendant  in  fact  sent 
for  deceased,  waa  admissible  as  res  gestie,  to 
show  that  deceased  received  the  information,  and 
as  explaining  why  he  went  to  defendant's  tent. 
[Ed.  Note.— For  cases  in  notnt,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  812,  815.] 

7.    HOUICIDl  —  AFPBAI.  —  PBEJT7DICK  —  EVI- 
DENCE. 

Where  defendant  slMt  deceased  as  he  was 
leaving  defendant's  tent  and  there  was  no  evi- 
dence that  deceased  went  to  the  tent  to  have 
a  difficulty,  defendant  waa  not  prejudiced  by 
evidence  that  a  man  came  to  deceased,  and  told 
him  that  defendant  wanted  falm  to  come  up  to 
defendant's  tent  after  deceased  had  eaten  his 
dinner,  and  that  deceased  went 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  H  700-718.] 
&  Same— Pbotbotion  of  Fem aue. 

Where  defendant  waa  living  in  adultery 
with  a  woman  at  the  time  deceased  was  alleged 
to  have  committed  an  assault  on  her,  defendant's 
relation  to  her  was  not  such  as  to  authorize 
him  to  kill  decetised  because  of  such  assault. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  |{  72,  73,  177-181.] 

Appeal  from  Criminal  Court,  Oreene  Oonn- 
tj ;  Jno.  T.  Moore,  Special  Judge. 

David  Kennedy  was  convicted  of  murder  in 
tbe  second  degree,  and  he  appeals.    Affirmed. 

Gorman,  SlMrwood  &  Delan^,  for  appel- 
lant The  Attorney  General  and  John  Ken- 
nlsb,  for  the  State. 

GANTT,  J.  At  the  July  term,  1006,  of  tbe 
criminal  court  of  Greene  county,  the  prose- 
cuting attorney  of  said  county  filed  an  infor- 
mation in  open  court  charging  the  defendant 
David  Kennedy,  with  murder  In  tbe  first  de- 
gree of  Walter  Williams  at  said  county  Au- 
gust 2,  1906.  Tbe  defendant  being  without 
means  to  employ  counsel  to  conduct  his  de- 
fense, such  counsel  was  assigned  blm  by  the 
court  Several  dilatory  pleas  were  filed  by 
the  defendant  and  overruled  by  the  court 
of  which  ruling  but  one,  namely,  the  action  of 
the  court  in  overruling  motion  to  quash  the 
panel  of  the  petit  Jury,  was  preserved  In  the 
motion  for  a  new  trial,  and  therefore  is  now 
before  tliis  court  for  review.  A  change  of 
venue  from  tlie  regular  judge  on  the  ground 
of  the  prejudice  of  the  Judge  was  granted, 
and  Judge  Moore,  of  the  Thirty-First  Judicial 
circuit,  was  requested  to,  and  did,  preside 
at  tbe  trial  of  the  cause.  The  defendant  was 
duly  arraigned,  tried,  and  convicted  of  mur- 
der in  the  second  degree,  and  his  punishment 
assessed  at  50  years'  imprisonment  in  the 
state  penitentiary.  A  motion  for  new  trial 
was  filed  In  due  time,  and,  being  overruled 
and  exceptions  saved,  sentence  was  pronounc- 
ed In  accordance  with  tbe  verdict  After 
judgment  had  been  rendered  and  sentence 
passed,  a  motion  in  arrest  of  Judgment  was 
filed,  overruled  by  tbe  court,  and  exceptions 
saved  to  such  ruling.  The  defendant  has  ap- 
pealed to  this  court 

On  the  part  of  the  state  the  evidence  tend- 
ed to  prove  tbat  the  defendant,  David  Ken- 
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nedy,  commonly  known  as  "Tank,"  waa  an 
unmarried  n«gro  laborer,  and  at  the  time  of 
tbe  homicide  was  working  at  Root  Bros.' 
camp,  about  four  miles  southwest  of  tbe  city 
of  Sprlngfleld,  in  Greene  county.  Root  Bros.* 
camp  was  a  railroad  construction  camp,  at 
which  tbe  laborers  lived  In  tents.  The  de- 
fendant had  worked  at  said  camp  a  greater 
part  of  the  year,  and  for  some  time  before  tbe 
homicide  had  occupied  a  tent  witb  an  on- 
married  negro  woman  named  Eva  Parks. 
Walter  WilllamB,  the  deceased,  lived  at  the 
Root  Bros.'  camp,  and  had  been  employed 
there  as  a  teamster,  and  bad  known  the  de- 
fendant for  several  months  before  the  date 
of  the  homicide.  Is  the  forenoon  of  the  day 
of  the  homicide,  tbe  defendant  did  not  work, 
and  was  heard  in  his  tent  engaged  In  an  al- 
tercation with  the  Parks  woman.  The  wit- 
ness Ray  Williams  went  to  the  tent,  and  saw 
the  defendant  oiling  a  revolver.  The  defend- 
ant stated  to  the  witness  that  he  did  not  feel 
welL  While  the  deceased  was  at  his  dinner, 
be  was  Informed  that  tbe  defendant  desired 
to  see  him  at  his  (defendant's)  tent,  and,  aft» 
eating  his  dinner,  the  deceased  went  to  de- 
fendant's tent,  and  sat  down  on  the  outside. 
The  testimony  for  tbe  state  does  not  show 
that  any  conversation  occurred  between  Wil- 
liams and  tbe  defendant,  but  that  they  were 
seen  together  after  Williams  went  to  the  de- 
fendant's tent  Just  after  tbe  gong  bad 
sounded  summoning  the  men  to  work  after 
dinner  the  deceased  got  up  and  started  In 
the  direction  of  the  corral  to  get  his  team  to 
go  to  work.  When  he  had  walked  a  distance 
of  about  76  feet  from  tbe  tent,  the  defendant 
appeared  outside  of  the  tent  and  fired  a  pistol 
shot  at  the  deceased.  The  latter  stopped  and 
looked  back  over  bis  shoulder,  then  walked 
on  towards  the  corral.  A  second  shot  was 
then  fired  by  the  defendant  at  the  deceased, 
at  which  the  deceased  flinched,  and  started 
In  a  run  through  the  corral  and  to  the  black- 
smith shop  beyond.  Upon  examination  it 
was  found  that  the  deceased  had  received  a 
ballet  wound,  tbe  bullet  entering  at  the  back 
part  of  the  right  hip,  passing  through  the 
large  intestine  and  lodging  In  the  front  part 
of  tbe  left  (Toln.  Tbe  wound  was  fatal,  and 
from  Ita  effects  the  deceased  died  about  6 
o'clock  on  the  evening  of  the  next  day. 

On  tbe  part  of  tbe  defendant  tbe  testimony 
tended  to  prove  that,  when  he  returned  from 
bis  work  on  the  evening  preceding  the  homi- 
cide, be  found  tbe  Parks  woman  In  a  distress- 
ed condition  of  mind,  and  was  informed  by 
her  that  she  bad  been  assaulted  by  Walter 
Williams,  tbe  deceased ;  that,  when  the  latter 
came  to  defendant's  tent  after  dinner,  tbe 
next  day,  be  asked  him  concerning  the  treat- 
ment of  tbe  Parks  woman,  and  said  to  him, 
"Strong,  how  came  you  to  make  Eva  have 
you?"  and  deceased  said,  "Who  says  so?"  and 
the  defendant  said,  "She  did,"  and  thereupon 
the  deceased  got  up  and  tbe  defendant  said 
to  bim,  "Tou  ought  to  be  ashamed,"  and  the 
deceased  answered  he  was  not  ashamed,  and 


left  and  went  up  to  another  tent  and  when 
the  gong  rang  he  came  by  the  tent  and  de- 
fendant again  said  to  him,  "Tou  ought  to  be 
ashamed  to  look  at  that  ^rl,"  and  deceased 
replied,  "I  alnt  and.  If  you  don't  like  It  you 

black  B of  a  b— — ,  come  out  here, 

and  we  will  fight"  and  then  tbe  deceased 
walked  about  as  far  as  tbe  stove,  and  defend- 
ant shot  They  were  both  walk^g  south 
when  the  deceased  applied  tbe  epltbets  to 
him.  Defendant  further  testified:  "When  I 
first  shot  he  put  his  hand  in  bis  pocket  and 
said,  'Never  mind,  I  will  get  you.'  "  Defend- 
ant testified  further:  "I  was  never  married 
I  lived  with  Eva  Parka  since  March  1st  have 
never  lived  with  a  woman  here.  I  did  down 
borne.  I  looked  on  Eva  as  my  wife.  I  sup- 
ported her  and  her  child.  She  did  my  woi^" 
Eva  Parks  testified:  That  rhe  bad  <we 
child.  That  she  had  lived  with  Dave  Ken- 
nedy ont  at  the  Root  Bros.'  camp  since  Ifarch. 
"I  have  never  been  married.  Dave  cared  for 
me  and  my  little  boy,  and  I  was  known  In 
camp  as  Mrs.  Tank.  I  knew  the  deceased. 
He  came  to  our  tent  the  day  before  he  was 
shot  I  told  Dave  that  Strong  [meaning  de- 
ceased] had  Imposed  upon  me."  On  cross-ex- 
amination she  testified  that  she  had  pleaded 
guilty  before  G.  A.  Hubbard,  a  Justice  of  tbe 
peace,  of  having  lived  in  open  and  notixloas 
adultery  with  Dave  Kennedy.  Two  other 
witnesses  testified  to  the  fact  that  Kennedy, 
the  defendant  and  Eva  Parks  lived  together 
in  the  defendant's  tent  at  Root  Bros.'  camp. 
Other  facts  may  be  noted  in  the  coarse  of 
the  opinion. 

1.  It  is  assigned  as  error  that  the  criminal 
court  erred  In  excluding  evidence  tending  to 
show  tbe  existence  of  a  common-law  mar- 
riage between  the  defendant  and  ESva  Parks ; 
but  an  examination  of  the  record  discloses 
that  tbe  court  did  not  exclude  any  evidence 
offered  for  the  puriiose  of  proving  a  marriage 
between  tbe  defendant  and  B}va  Parka. 

2.  It  is  insisted  that  the  testimony  tended 
to  show  that  tbe  woman  Eva  Parks  was  tbe 
common-law  wife  at  tbe  defendant  Dave 
Kennedy,  and  tbat  the  killing  of  the  deceased 
was  of  no  higher  grade  of  crime  than  man- 
slaughter in  the  fourth  degree.  We  have  in 
tbe  statement  set  forth  tbe  substance  of  tbe 
testimony  of  both  the  defendant  and  the  wo- 
man Eva  Parks,  and  in  our  opInl<m  it  utter- 
ly falls  to  establish  a  common-law  marriage 
between  them.  In  tbe  recent  case  of  Topper 
V.  Perry,  197  Mo.  631,  95  S.  W.  203,  114  Am. 
St  R^.  777,  we  bad  occasion  to  examine  tbe 
law  upon  this  point  and  it  will  be  imnecee- 
sary  to  repeat  what  was  there  said,  further 
than  to  say  that  in  order  to  establish  a  valid 
common-law  marriage,  there  must  be  not  on- 
ly reputation  and  cohabitation  as  a  sequence 
tiiereof,  but  a  present  contract  through  words 
by  which  tbe  man  agrees  to  take  tbe  woman 
as  his  wife,  and  the  woman  agrees  to  take 
tbe  man  as  her  husband.  The  record  in  this 
case  entirely  falls  to  establish  any  snch  agree- 
ment but  In  oar  opinion  simply  established 
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a  ease  of  open,  notorJons,  and  lasclvloae  con- 
duct on  the  part  of  these  two  parties.  With 
the  question  of  a  marr^ge  relation  I>etween 
the  defendant  and  Eva  Parks,  ont  of  the 
case,  the  contention  that  the  killing  of  the 
deceased  by  the  defendant  was  only  man- 
slaughter must  rest  upon  the  provocation,  if 
any,  which  the  deceased  gave  tl»e  defendant 
for  killing  him.  As  there  was  no  evidence 
even  by  the  defendant  himself  tending  to 
prove  personal  violence  by  the  deceased  to- 
ward him,  whatever  provocation  there  was 
consisted  in  the  contemptuous  and  insulting 
remark  and  ^Ithet  which  the  defendant  tes- 
tified the  deceased  applied  to  him,  and  it  is 
the  settled  law  of  this  state  that  words  of  re- 
proach bow  grievous  soever  are  not  suffi- 
cient provocation  to  free  the  party  killing 
from  the  guilt  of  murder.  State  v.  Gordon, 
191  Mo.,  loc.  cit  125,  88  8.  W.  1025,  109  Am. 
St  Rep.  790;  State  v.  Oartrell,  171  Mo.  618, 
519,  71  S.  W.  1045;  State  v.  Elliott,  98  Mo. 
150,  11  a  W.  566;  State  v.  Branstetter,  65 
Mo.  149;  State  v.  Wieners,  66  Mo.  13;  1 
East,  PI.  of  the  Or.  233.  Accordingly  it  must 
be  ruled  there  was  no  basis  in  the  testimony 
for  an  Instroction  on  manslaughter  in  the 
fourth  degree. 

3.  Error  Is  assigned  on  the  admission  in 
evidence  of  the  testimony  of  Eva  Parks  that 
she  had  pleaded  guilty,  and  been  convicted, 
on  a  charge  of  adultery  with  the  defendant, 
and  also  the  record  of  the  Justice  of  the 
peace  before  whom  the  said  charge  was  pre- 
ferred, establishing  that  she  had  been  so  con- 
victed. There  was  no  error  In  the  admission 
of  this  testimony,  for  the  reason  that  Eva 
Parks  was  a  witness  for  the  defense,  and  un- 
der the  statute  (section  4680,  Rev.  St.  1889 
[Ann.  St  1906,  p.  2549])  It  was  competent 
f»r  the  state  to  Impeach  her  by  her  own  tes- 
timony on  cross-examination,  and  by  the  rec- 
ord showing  that  she  had  been  adjudged  guil- 
ty of  that  criminal  ofFense.  State  v.  Blitz, 
171  Mo.  630,  71  8.  W.  1027.  Moreover,  no 
objection  was  made  to  the  introduction  of 
tlie  record  of  her  guilt  in  evidence  at  the 
time  It  was  ofTered,  and  it  is  too  late  to  com- 
plain of  the  mllng  in  that  reject  in  this 
court 

4.  It  is  next  urged  that  error  was  commit- 
ted In  tlie  exclusion  of  the  evidence  of  Eva 
Parks  to  prove  a  threat  by  the  deceased 
against  the  defendant  in  order  to  explain  the 
possession  of  the  pistol  by  the  defendant 
The  evidence  on  behalf  of  the  state,  as  well 
as  that  on  behalf  of  the  defendant  himself, 
established  that  at  the  time  the  defendant 
shot  and  killed  the  deceased  he  was  not  on- 
ly making  no  attempt  whatever  to  cany  out 
any  such  tlireat  but  that  the  conduct  of  the 
deceased  In  no  manner  threatened  any  vio- 
lence toward  the  defendant  and  out  of  the 
month  of  the  defendant  himself  it  appeared 
that  the  deceased  was  walking  away  from 
the  defendant  with  bis  back  towards  him, 
and  that  the  defendant  shot  at  him  twice  in 
this  poeltlon.    In  State  v.  Smith,  164  Ma, 


lo&  clt  587.  65  S.  W.  274,  this  court  said: 
"So  with  respect  to  the  communicated  threats, 
defendant  being  the  aggressor.  In  the  absence 
of  evidence  that  deceased  was  attempting  to 
cany  them  Into  execution,  such  evidence  was 
inadmissible."  Thus,  in  State  v.  Glum,  90 
Mo.  482,  3  S.  W,  200,  It  was  said:  "Threats 
alone,  unaccompanied  by  an  overt  act  or  out- 
ward demonstration,  will  not  Justify  any  one 
bi  hostile  acts  towards  those  making  the 
threats.  The  danger  must  be  Immediate. 
Bishop  Crlm.  Law  (6th  Ed.)  |  843;  1  Bishop 
Crlm.  Proa  8  619.  And,  if  a  person  thus 
threatened,  with  no  excuse  in  the  way  of 
self-defense,  because  of  outward  demonstra- 
tion being  made  against  him,  kills  the  threat- 
ener,  the  slayer  will  not  be  allowed  to  lay 
before  the  Jury  before  whom  he  la  tried  for 
the  homicide  the  known  threats  on  which  he 
bases  his  unlawful  action."  State  v.  Glum, 
90  Ma  482,  3  S.  W.  200 ;  State  v.  Reed,  137 
Ma  125,  38  &  W.  674;  State  v.  Privitt  176 
Mo.  207,  75  S.  W.  467. 

6.  Again,  It  is  said  the  court  erred  in  al- 
lowing statements  of  a  third  party  made 
prior  to  the  homicide  to  be  detailed  in  evi- 
dence. While  the  learned  counsel  for  the  de-- 
fendant  does  not  specify  the  testimony  to 
which  this  assignment  Is  directed,  we  take  it 
from  the  reading  of  the  record  that  It  refers 
to  the  testimony  of  Ray  WUUamfl.  This  wit- 
ness, when  on  the  stand,  was  asked  to  state 
why  the  deceased  went  to  the  defendant's 
tent  if  he  knew,  and  he  stated  that  a  man 
came  to  the  deceased  and  told  him  that  the 
defendant  wanted  him  to  come  up  after  be 
had  eaten  his  dinner,  and  that  after  the  de- 
ceased had  finished  his  dinner,  he  went  to 
the  defendant's  tent  This  was  objected  to 
as  liearsay  and  Incompetent  Of  course,  it 
was  not  competent  to  prove  that  the  defend- 
ant in  fact  did  send  for  the  deceased  to  come 
to  his  tent  but  it  was  competent  to  show  the 
fact  tliat  the  deceased  received  the  Informa- 
tion whether  It  was  true  or  not  and  as  ex- 
planatory of  why  he  went  to  the  defendant's 
tent  and  to  that  extent  was  properly  a  part 
of  the  res  gestse.  2  Bishop's  New  Grim.  Proc. 
i  625.  But  in  any  event  we  tliink  this  was 
dearly  not  a  reversible  error,  ft>r  the  reaeon 
that  there  is  an  entire  absence  of  any  evi- 
dence trading  to  show  that  the  deceased  went 
to  the  defendant's  tent  for  the  purpose  of 
having  any  difficulty.  The  defendant's  own 
testimony  completely  negatives  any  such 
criminal  or  unlawful  purpose  on  the  part  of 
the  deceased,  and  his  own  evidence  shows 
that  the  deceased  was  going  away  from  him, 
with  his  back  to  the  defendant  and  uncon- 
scious of  the  Intention  of  the  defendant  to 
shoot  him  when  the  firing  commenced. 

We  have  considered  the  other  assignments 
of  error,  especially  the  refusal  of  the  instruct 
tions  asked  for  by  the  defendant  and  In  our 
opinion  they  constitute  no  ground  for  revers- 
ing the  Judgment  Those  based  upon  the  sup- 
posed right  of  the  defendant  to  kill  the  de- 
ceased on  account  of  an  alleged  BBsauIt  noon 
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"Eva  Parks  w«ra  clearly  not  the  law.  She 
bore  no  sucb  relation  to  the  defendant  as 
would  anthorlze  him  to  wreak  his  vengeance 
upon  the  deceased  for  some  alleged  wrong 
upon  her.  The  Instructions  given  on  behalf 
of  the  state  by  the  court  folly  covered  the 
case,  and  It  was  not  error  to  refuse  others 
offered  by  the  defendant  . 

The  judgment  of  the  criminal  court  Is  af- 
Brmed. 

FOX,  P.  J.,  and  BUBGESS,  J.,  concur. 


STATE  v.  KUEHNEB. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.   10,   1907.) 

OOUBTS— Apfkx.la.tb  Jttbisdiction— QsOTTNDa 
OF  Jdbisdiction  —  Constitutional  Ques- 
tion. 

To  give  the  Supreme  Court  Jurisdiction  on 
appeal,  on  the  ground  that  a  constitutional  ques- 
tion is  involved,  the  specific  provision  of  the 
Constitution  Infringed  must  be  pointed  out  in 
the  trial  court;  a  mere  general  allegation  that 
a  statute  ia  unconstitutional  and  void,  in  a  de- 
murrer to  an  information,  or  in  a  demurrer  to 
the  evidence,  or  in  a  motion  for  a  new  trial  and 
in  arrest,  is  not  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  Ont  Dig. 
vol  IS,  (Courts,  t  658.] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;   Wilson  A.  Taylor,  Judge. 

Louis  Kuehner  was  convicted  of  willfully 
and  unlawfully  laboring  on  Sunday,  and  be 
appeals.  Case  transferred  to  the  St  Louis 
Court  of  Appeals. 

N.  P.  L.  Bosch,  for  appellant  Bush  0. 
Lake,  Atty.  Gen.,  and  Clarence  T.  (3ese,  for 
the  State. 

BURGESS,  i.  On  the  22d  day  of  July, 
1907,  the  assistant  prosecuting  attorney  of 
the  St  Louis  court  of  criminal  correction 
•filed  an  information  In  said  court  charging 
the  defendant  with  willfully  and  unlawfully 
laboring  on  Sunday,  contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided. 
The  defendant  demurred  to  the  Information, 
alleging  as  grounds  therefor:  (1)  That  the 
facts  alleged  in  the  Information  do  not  con- 
stitute any  offense  under  the  laws  of  this 
state;  (2)  that  section  2240,  Rev.  St  l'899 
[Ann.  St  1906,  p.  1240],  upon  which  the  In- 
formation was  based,  is  unconstitutional. 
The  demurrer  was  overruled,  the  case  went 
to  trial,  and  the  defendant  was  convicted,  his 
[junishment  being  assessed  at  $25  and  costs. 
After  filing  ineffectual  motions  for  a  new  tri- 
al and  in  arrest  of  Judgment  defendant  ap- 
I)ealed  to  this  court 

It  is  evident  that  this  court  has  no  Jurisdic- 
tion of  this  appeal,  unless  it  be  upon  the 
ground  that  a  constitutional  question  Is  in- 
volved, and  this  question  could  only  have 
been  raised  by  the  defendant  in  the  trial 
court  by  in  some  way  pointing  out  the  spe- 
cific provision  of  the  Constitution  infringed 
upon.    A  general  allegation,  as  In  the  case  at 


bar,  that  a  statute  Is  nnconstltnti<Hial  and 
void,  is  not  sufficient  Ash  v.  Independence, 
169  Mo.  77,  68  S.  W.  888;  State,  to  Use  of, 
V.  O'Neil  Lumber  Co,  lYo  Mo.  7,  70  S.  W.  12L 
Nor  is  a  demurrer  to  the  evidoice,  on  the 
ground  that  the  statute  on  which  the  pro- 
ceeding is  based  is  unconstitutional  and  void, 
sufiiclent;  nor  yet  Is  it  sufficient  that  the 
same  claim  is  made  in  the  motion  for  new 
trial  and  in  arrest  St.  Joseph  v.  Metropol- 
itan Life  Ins.  Co.,  183  Mo.  1,  81  S.  W.  lOSO. 
This  court  being  without  Jurisdiction,  th» 
record  Is  ordered  transferred  to  the  St  Loui» 
Court  of  Appeals.    All  concur. 


STATE  V.  BALLANOB. 

(Supreme  Court  of  Missouri,  Division  No.   2. 
Dec.  10.  1007.) 

L  HOKIOIDK— INFOBUATION — SUTTIOIENCT. 

An  information  for  murder,  which  charges- 
"that  defendant  made  an  assault  on  decedent, 
and  did  willfully,"  etc.,  "shoot  off  a  revolving 
pistol  loaded  with  gunpowder  and  leaden  balls, 
which  defendant  had  in  his  hand,  at  and  a^inst 
decedent,  and  with  the  pistol  and  balls  did  fe- 
loniously, etc,  strike,  penetrate,  and  wound  de- 
cedent m  a  vital  part  of  his  body,  giving  t» 
him  with  the  pistol  aforesaid  and  the  gunpowder 
and  leaden  balls  aforesaid  a  mortal  wound,"  etc., 
sufficiently  alleges  that  the  mortal  wound  wa» 
inflicted  by  and  as  a  result  of  the  assault  though, 
not  employin|;  the  words  "thereby  giving,"  but 
others  of  similar  import. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  i  217.] 
2.  INFOBKATION— BBQUISITES— ATTTHOBITT     TO 

File. 

An  allegation  in  the  charging  part  of  an 
information  that  Uie  prosecuting  attorney  "upon 
his  own  knowledge,  information,  and  belief,  and 
under  bis  oath  of  office  as  such  prosecuting  at- 
torney, now  here  informs  the  court"  etc,  is 
sufficient  without  an  allegation  of  his  title  ta_ 
the  office  and  his  compliance  with  all  the  pre-' 
requisites  to  his  right  to  perform  its  duties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  {  157.] 
8.  Homicide  —  Tbial  —  Instbuctions  —  In- 

STBuonoN  on  Manslauohteb  in  Muxdkb 

Cask. 

In  a  murder  case,  where  tlie  state's  evi- 
dence tended  to  show  accused  guilty  of  first  or 
second  degree  murder,  and  the  testimony  of  ac- 
cused, which  tended  to  prove  that  he  was  acting 
in  self-defense,  showed  no  personal  violence  of 
decedent  towards  him,  but  only  that  decedent 
used  insulting  and  opprobrious  language  to- 
wards him,  a  failure  to  charge  on  manslaughter 
was  not  error,  especially  where  the  court  was 
not  requested  to  do  so,  since  mere  words,  bow- 
ever  insulting,  do  not  amount  to  such  a  provo- 
cation as  will  reduce  a  homicide  from  murder  to 
manslaughter. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §§  650-652.] 

4.  Same  —  Mubdeb  —  Opfbobbious   Wobdb  — 

Killing  in  Heat  of  Passion. 

Mere  words  or  epithets,  however  opprobri- 
ous or  insulting,  cannot  justify  the  killing  of 
the  person  who  uses  them,  but  bis  killing  by 
one  while  in  a  violent  passion  aroused  by  such 
language,  though  not  deliberate,  is  murder  in 
the  second  degree,  if  done  willfully,  premedi- 
tatedly,  and  of  malice  aforethought. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  f  8  39.  40^ 
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6.  SaMK— TBIAt— lUBTBtTOnOIIS. 

In  a  murder  case,  where  decedent  waa  ahot 
and  killed  in  a  field  which  be  had  rented  from 
accused  and  in  which  the  crop  waa  still  stand- 
ing, a  charge  that  threats  alone  will  not  justify 
an  assault,  but,  if  decedent  bad  made  tiireats 
against  accused,  and  if  at  the  time  of  the  diffl- 
cntty  he  indicated  by  act  or  speech  his  intent 
to  then  carry  the  threats  into  execution  by  Icill- 
ing  accused,  etc^  then  the  threats  could  be  con- 
lidered  with  the  other  circumstances  in  deter- 
mining decedent's  purpose  and  the  reasonable- 
aesB  of  accused's  apprehension  of  his  safety  at 
the  time  of  the  killing,  but,  notwithstanding 
decedent's  threats,  he  had  a  right  to  be  in  the 
teld  to  transact  his  affairs,  and  if  while 
so  doing  he  did  not  seek  or  bring  on  the  difficul- 
ty, but  if  accuaed  was  the  aggresaor,  then  the 
threats  did  not  constitute  an  excuse  for  the 
killing — is  not  objectionable  as  in  eifect  telling 
the  jury  that  decedent  had  a  right  to  go  into 
the  field  and  assault  accused. 

[Ed.  Note.— For  cases  in  point,  ae«  Cent  Dig. 
vol.  26.  Homicide.  {|  614-632.] 

Appeal  from  Circuit  Conrt,  Marlea  Coun- 
ty; Wm.  H.  Martin,  Jndgew 

George  W.  Ballance  was  convicted  of  mur- 
der in  tbe  second  degree,  and  appeals.  Af- 
firmed. 

Watson  &  Holmes  and  Job.  J.  Crltes,  for 
appellant.  The  Attorney  General  and  N.  T. 
Gentry,  for  the  State.  • 

GANTT,  J.  At  the  October  term,  1906,  of 
the  circuit  court  of  Maries  county,  the  pros- 
ecuting attorney  of  said  county  filed  the  fol- 
lowing information  In  said  court:  "State  of 
Missouri,  Plaintiff,  v.  George  W.  Ballance, 
Defendant  Leslie  B.  Hutchinson,  prosecutr 
Ing  attorney  within  and  for  the  county  of 
Maries  and  state  of  Missouri,  upon  his  own 
knowledge.  Information,  and  belief,  and  un- 
di>r  his  oath  of  office  as  such  prosecuting  at- 
torney, now  here  informs  the  court  that 
George  W.  Ballance,  at  the  county  of  Maries 
and  state  of  Missouri,  on  the  22d  day  of  Sep- 
tember, A.  D.  1905,  in  and  upon  one  Jasper 
Copeland  then  and  there  being  feloniously, 
wUIfnIly,  premedltatedly,  deliberately  on  pur- 
pose and  of  his  malice  aforethought  did  make 
an  assault,  and  with  a  dangerous  and  deadly 
weapon,  to  wit,  a  reyolvlng  pistol,  loaded 
then  and  tbere  with  gunpowder  and  leaden 
balls,  which  be,  the  said  George  W.  Ballance, 
In  his  hands  then  and  there  bad  and  held 
at  and  against  him,  the  said  Jasper  Cope- 
land,  then  and  tbere  feloniously,  willfully, 
premedltatedly,  deliberately,  on  purpose,  and 
of  bis  malice  aforethought  did  shoot  off  and 
discharge  and  with  the  revolving  pistol  afore- 
said, and  the  leaden  balls  aforesaid,  then  and 
there  feloniously,  willfully,  premedltatedly, 
deliberately,  on  purpose  and  of  bis  malice 
aforethought  did  shoot,  strike,  and  penetrate 
and  wound  him,  the  said  Jasper  Copeland,  In 
and  about  a  vital  part  of  the  body  of  blm, 
the  said  Jasper  Copeland,  giving  to  him,  the 
said  Jasper  Copeland,  at  the  said  county  of 
Maries  and  state  of  Missouri,  on  the  22d  day 
of  September,  A.  D.  1905,  with  the  dangerous 
and  deadly  weapon,  to  wit,  the  revolving 
pistol  aforesaid,  and  the  gunpowder  and  the 


leaden  balls  aforesaid  In,  and  upon  the  left 
breast  of  blm,  the  said  Jasper  Copeland,  on<> 
mortal  wound  of  the  width  of  about  one-half 
Inch  and  the  depth  of  about  eight  Inches,  of 
which  said  mortal  wound  he,  the  said  Jasper 
Copeland,  at  the  county  of  Maries  and  state 
of  Missouri,  on  the  22d  day  of  September, 
A.  D.  1905,  then  and  there  of  the  mortal 
wound  aforesaid,  instantly  died;  and  so 
Leslie  B.  Hutchinson,  prosecuting  attorney 
aforesaid,  upon  his  oath  aa  such  prosecuting 
attorney,  and  his  own  knowledge,  informa- 
tion, and  belief  aforesaid,  does  say  that  be, 
the  said  George  W.  Ballance,  him,  the  said 
Jasper  Copeland,  In  the  manner  and  by  the 
means  aforesaid,  feloniously,  willfully,  pre- 
medltatedly, deliberately  on  purpose,  and  of 
his  malice  aforethought  at  the  said  county  nf 
Maries  and  state  of  Missouri  on  the  22d  dny 
of  September,  A.  D.  1906,  did  kill  and  mur- 
der, against  the  peace  and  dignity  of  the 
state.  Leslie  B  Hutchinson,  Prosecuting  At- 
torney. Leslie  B.  Hutchinson,  being  duly 
sworn,  upon  his  oath,  says  that  the  raatt(>nt 
and  facts  stated  In  the  above  and  foregoing 
information  are  true  according  to  bis  best 
knowledge.  Information  and  belief.  Leslie  B. 
Hutchinson.  [Seal.]  Subscribed  and  sworn 
to  before  me  this  2d  day  of  October,  A,  D. 
1905.  L.  N.  Hawkins,  Circuit  Clerk."  The 
defendant  was  arrested  and  was  duly  ar- 
raigned on  the  same  day,  and  the  case  was 
continued  until  the  April  term,  1906.  At  the 
April  term,  1906,  to  wit,  August  9,  1906,  the 
defendant  was  put  upon  his  trial  and  con- 
victed of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  14  years  in  the 
state  penitentiary.  And,  after  unsuccessful 
motions  for  new  trial  and  in  arrest  of  judg- 
ment, the  defendant  was  duly  sentenced  in 
accordance  with  the  verdict  of  the  jury,  and 
from  that  sentence  be  appeals  to  this  court 

The  state's  evidence  tended  to  prove  that 
the  deceased  married  a  daughter  of  a  brother 
of  the  defendant  and  that  the  defendant  and 
the  deceased  were  farmers.  In  the  spring  of 
1005  the  defendant  rented  a  farm  to  the  de- 
ceased, and  the  latter  was  to  pay  one-third  of 
the  crops  as  rent  therefor.  About  a  week 
prior  to  the  day  of  the  bomldde  the  deceased 
made  an  arrangement  with  one  Spencer  to 
meet  him  on  this  rented  place  on  the  22d  of 
September,  to  trade  com  for  a  horse ;  Spen- 
cer desiring  to  look  at  the  crop  of  corn  before 
trading.  On  the  22d  of  September  the  de- 
fendant and  bis  son  were  In  this  field,  cut- 
ting corn,  when  the  deceased  came  into  the 
field,  and  walked  up  near  where  they  were 
at  work.  The  deceased  had  been  at  work 
that  day  on  another  place  and  in  an  opposite 
direction  from  his  house,  and  In  returning  to 
his  house  passed  through  this  cornfield  where 
the  defendant  was.  The  deceased  bad  a  com 
knife  with  a  gunny  sack  wrapped  around  It 
which  he  was  carrying  on  the  elbow  of  bis 
left  arm,  and  a  bunch  of  grapes  in  his  left 
hand.  '  Two  persons  in  passing  near  the  said 
cornfield  that  afternoon  heard  three  pistol 
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shots  In  the  direction  of  the  place  where  the 
body  of  the  deceased  was  afterwards  found. 
Later  on  In  the  afternoon  Ed  Ballance,  who 
was  a  brother  of  the  defendant  and  the  fa- 
ttaer-ln-law  of  the  deceased,  went  over  to 
where  the  deceased's  body  was  lying,  and 
found  that  the  deceased  had  been  shot  twice, 
and  was  lying  on  his  back.  The  gunny  sack 
was  still  wrapped  around  the  com  knife,  and 
both  were  under  the  body  of  the  deceased. 
The  bunch  of  grapes  was  under  his  left 
hand.  The  ground  being  soft,  there  was  no 
difficulty  experienced  by  this  witness  and 
Gibson,  Hodges,  and  Bede,  who  came  over 
later.  In  seeing  the  tracks  along  the  ground. 
These  tracks  led  from  the  place  where  the 
deceased  entered  the  field  and  up  close  to 
where  the  defendant  and  his  son  were  at 
work.  The  deceased's  tracks  further  led  past 
where  the  defendant  was  at  work,  and  into 
some  com  that  was  still  standing  and  up  to 
the  body  of  the  deceased.  Tracks  made  by 
the  defendant,  which  were  smaller  tracks, 
were  also  found  going  from  the  direction  of 
where  he  was  at  work  In  the  com  row,  and 
going  in  the  direction  that  the  deceased  was 
walking.  These  tracks  did  not  go  ail  the 
way  np  to  the  deceased's  body,  but  turned 
and  came  back  to  the  com  row.  Near  where 
the  defendant's  tracks  turned  were  found 
three  empty  shells  and  one  loaded  cartridge; 
all  being  the  kind  used  In  a  38-caliber  plsto). 
When  Ed  Ballance  saw  the  defendant  later 
in  the  afternoon,  he  asked  the  defendant  why 
he  had  killed  the  deceased,  to  which  the  de- 
fendant repUed,  "I  had  to."  Ed  Ballance 
then  said,  "If  yon  had  to,  why  did  you  fol- 
low him?"  The  defendant  at  first  denied  fol- 
lowing him,  but  afterwards  said  he  did  ran 
after  him  because  he  was  scared.  Dr.  H.  J. 
Von  Oremp  testified  that  he  was  acquainted 
with  the  deceased,  and  was  called  to  hold  a 
post  mortem  examination  on  the  24th  day  of 
September.  The  first  wound  was  one  on  the 
left  side,  about  two  Inches  above  the  nipple, 
and  six  inches  from  the  point  of  the  shoulder. 
The  ball  passed  downward  an  Inch  or  more 
before  passing  into  the  cavity,  passing  be- 
tween the  third  and  fourth  rib.  The  second 
wound  entered  on  the  right  side  near  the 
center  of  the  hip  bone;  the  ball  passing  for- 
ward. In  the  opinion  of  tMs  physician  the 
wound  that  entered  on  the  left  side  near  the 
heart  was  fatal;  and  the  deceased  probably 
died  within  a  few  minutes.  The  evidence 
further  shows  that  the  deceased  was  a  little 
over  six  feet  tall,  while  the  defendant  was 
not  more  than  five  feet  and  nine  inches  in 
height  James  Cisco,  who  was  a  member  of 
the  coroner's  Jury,  assisted  in  washing  the 
body  of  the  deceased  on  the  evening  of  the 
shooting,  and  discovered  grape  Juice  and 
grape  hulls  in  the  mouth  of  the  deceased. 
He  also  discovered  that  the  teeth  and  tongue 
of  the  deceased  looked  like  he  had  been  eat- 
ing grapes.  Constable  McDanlel  testified  that 
he  arrested  the  defendant  the  day  after  the 
shooting,  and  that  the  defendant  had  a  38- 


callber  pistol  in  his  pocket  at  the  time,  which 
pistol  was  loaded.  About  a  week  before  the 
shooting  the  defendant  tried  to  borrow  a 
pistol  from  John  Hontz.  He  visited  Houts's 
place,  stayed  all  night,  and  talked  to  Houtz 
about  getting  ills  pistol,  but  Houtz  refused 
to  let  him  have  it  The  next  day  Hoatz's 
pistol  disappeared,  and  this  was  the  pistol 
with  which  the  shooting  was  done. 

The  defendant's  evidence  tended  to  prove 
.that  he  and  his  son  were  working  in  the  corn- 
field in  question  on  the  afternoon  of  the  22d 
day  of  September,  when  the  deceased  came  up 
behind  him  and  said,  "What  are  you  God 
damn  sons  of  bitches  doing  here?"  When- 
the  defendant  replied  that  they  were  cutting 
com,  the  deceased  said,  "If  yon  God  damn 
sons  of  bitches  don't  get  out  of  here,  I  will 
kill  you  both."  The  defendant's  evidence  fur- 
ther tended  to  prove  that  the  deceased  drew 
a  com. knife  on  him,  and  that  the  defendant 
backed  off  some  20  steps  and  into  some  stand- 
ing com,  when  he  shot  deceased  in  the  breast 
The  deceased  turned,  and,  as  he  turned,  the 
defendant  fired  the  second  shot  The  defend- 
ant denied  shooting  more  than  twice,  but  did 
not  explain  how  be  happened  to  empty  from 
hlB  platol  the  three  shells  and  one  loaded  cart- 
ridge near  the  place  where  the  deceased's 
body  was  found.  The  defendant  further 
proved  that  the  deceased  made  some  threats 
against  the  defendant  prior  to  the  day  of 
the  difficulty.  In  rebuttal  the  state  proved 
that  there  were  no  tracks  made  by  the  de- 
fendant bade  Into  the  growing  com.  At  the 
close  of  the  evidence,  the  court  of  its  own  mo- 
tion Instructed  the  Jury  on  murder  In  the 
first  and  second  degree,  self-defense,  threats 
both  communicated  and  uncommunicated,  and 
the  credibility  of  witnesses.  And,  at  the 
request  of  the  defendant  the  court  gave  two 
instructions.  The  defendant  saved  his  excep- 
tions to  all  the  InstructionB  given  on  behalf 
of  the  state. 

1.  The  information  in  this  case  is  assailed  as 
insufficient  because  it  Is  asserted  that  it  does 
not  allege  that  the  mortal  wound  was  in- 
flicted by  or  was  the  .result  of  the  assault, 
and  because  the  words  "thereby  giving"  are 
omitted  from  the  information  and  their  legal 
equivalent  nowhere  appears  therein,  and  we 
are  cited  by  the  learned  counsel  for  the  defend- 
ant to  the  cases  of  State  v.  Brown.  168  Mo. 
449,  68  S.  W.  568,  and  State  v.  Birks,  199 
Mo.  271,  »7  S.  W.  578.  We  think  this  criti- 
cism of  the  information  Is  not  well  founded. 
It  charges,  In  substance,  that  the  defendant 
on  the  22d  of  September,  1905,  at  the  county 
of  Maries  and  state  of  Missouri,  in  and  upon 
one  Jasper  Copeland,  then  and  there,  being 
feloniously,  willfully,  premeditatedly,  deliber- 
ately, on  purpose,  and  of  bis  malice  afore- 
thought did  make  an  assault,  and  a  certain 
revolving  pistol,  then  and  there,  loaded  with 
gunpowder  and  leaden  balls,  which  he,  the 
said  defendant.  In  his  hand  then  and  there 
had  and  held  at  and  against  him,  the  said 
Jasper  Copeland,  then  and  there  felmiloasly. 
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wUIfnIly,  deliberately,  proneditatedly,  on 
purpose,  and  of  his  malice  aforetbought  did 
shoot  off  and  discharge  and  with  the  rerolT- 
ing  pistol  aforesaid  and  the  leaden  balls 
aforesaid,  then  and  there  feloniously,  will- 
fully, premedltatedly,  deliberately,  on  pur- 
pose, and  of  his  malice  aforethought  did 
shoot,  strike,  and  penetrate  and  wound  him, 
the  said  Jasper  Copeland,  In  and  about  a 
vital  part  of  the  body  of  him,  the  said  Jasper 
Ckipeland,  giving  to  him,  the  said  Jasper 
Copeland,. at  the  said  county  of  Maries  and 
state  of  Missouri,  on  the  22d  day  of  Septem- 
ber, 1805,  with  the  dangerous  and  deadly 
weapon,  to  wit,  the  revolving  pistol  aforesaid, 
and  the  gunpowder  and  the  leaden  balls 
aforesaid,  in  and  upon  the  left  breast  of  him, 
the  said  Jasper  Copeland,  one  mortal  wound 
of  the  width  of  one-half  inch  and  the  depth 
of  eight  Inches,  of  which  said  mortal  wound 
he,  the  said  Jasper  Copeland,  at  the  county 
of  Maries  and  state  of  Missouri,  Instantly 
died.  This  Information  is  distingulBhable 
from  the  one  condemned  In  State  v.  Green, 
lU  Mo.  686,  ao  S.  W.  804,  and  State  v.  Wil- 
liams, 184  Mo.  261,  83  S.  W.  7S6,  in  that  this 
information  clearly  charges  that  the  defend- 
ant with  the  leaden  balls  did  strilce.  pene- 
trate, and  wound  the  said  Jasper  Copeland  In 
a  vital  part  of  bis  body.  It  is  also  distin- 
guishable from  the  indictment  in  State  v. 
Brown,  168  Mo.  452,  68  8.  W.  668,  in  that 
the  Information  In  that  case  wholly  omitted 
the  allegation  of  giving  the  deceased  a  mortal 
wound,  whereas  this  Information,  as  al- 
ready seen,  after  alleging  that  the  defendant 
did  strike,  penetrate,  and  wound  the  deceased 
In  a  vital  part  of  his  body,  it  proceeds  to 
charge  that  the  defendant  did  give  to  him, 
the  said  Jasper  Copeland,  at  the  county  of 
Maries  and  state  of  Missouri,  on  the  22d 
day  of  September,  1906,  with  the  dangerous 
and  deadly  weapon,  to  wit,  the  revolving 
pistol,  aforesaid,  and  the  gunpowder  and 
leaden  balls  aforesaid,  one  mortal  wound, 
etc.;  thus  using  words  of  similar  Import 
to  the  words,  "thereby  giving,"  and  for  this 
reason  this  infomiatlon  Is  also  easily  dlstiu- 
gutshed  from  the  case  of  State  v.  Birks,  109 
Mo.  271,  97  S.  W.  578;  State  v.  Amewlne,  126 
Mo.  667,  29  S.  W.  002;  State  v.  Bums,  148 
Mo.  167,  ^  S.  W.  1006,  71  Am.  St  Rep.  588 ; 
State  V.  Scott,  199  Mo.  150,  97  8.  W.  1134.  It 
la  next  Insisted  that  this  information  Is  fatal- 
ly defective  because  it  does  not  state  in  the 
charging  part  that  Leslie  B.  Hutchinson  was 
at  any  time  prior  thereto  duly  sworn  and  took 
npon  himself  an  oath  of  office  as  prosecuting 
attorney  of  Maries  county.  By  reference  to 
tbe  information  it  will  be  seen  that  the  prose- 
cuting attorney  alleges  "that  upon  his  own 
knowledge,  information,  and  belief,  and  under 
his  oath  of  office  as  such  prosecuting  attorney, 
now  here  Informs  the  court,"  etc.  This  was 
snfflcioit  It  has  never  been  required  that 
tbe  prosecuting  attorney  or  the  Attorney  Gen- 
eral in  presenting  an  information  shall  al- 
lege his  title  to  his  office  and  his  compliance 


with  all  the  prerequisites  to  his  right  to  per- 
form Its  duties.  We  think  there  is  no  merit 
In  this  objection  to  the  information,  and  a 
similar  objection  made  to  the  conclusion  of 
the  information  for  tbe  same  reason  must  be 
held  unavailing. 

2.  Brror  is  predicated  upon  the  failure  of 
the  circuit  court  to  give  an  Instruction  upon 
manslaughter  in  tbe  fourth  degree.  This  In- 
struction could  only  have  been  based  upon 
tbe  testimony  of  the  defendant  and  his  son, 
and  an  Inspection  of  that  testimony  very 
clearly  indicates  that  there  was  no  lawful  or 
reasonable  provocation — that  is  to  say,  no 
personal  violence  .whatever  by  the  deceased 
upon  the  defendant — and  it  is  a  settled  law  of 
this  state  that  mere  words,  however  oppro- 
brious and  Insulting,  do  not  of  themselves 
constitute  lawful  or  reasonable  provocation 
so  as  to  reduce  a  homicide  from  murder  to 
manslaughter.  This  subject  has  been  so  re- 
cently reviewed  in  State  v.  Gartrell,  171  Mo. 
489,  71  S.  W.  1046,  that  further  discussion  Is 
deemed  unnecessary.  The  evidence  upon  the 
part  of  the  state  tended  to  show  that  defend- 
ant was  guilty  of  murder  In  tbe  first  or  sec- 
ond degree,  and  the  testimony  on  the  part  of 
the  defendant  tended  to  prove  that  he  was 
acting  entirely  in  self-defense.  There  was  no 
error  In  falling  to  instruct  upon  manslaugh- 
ter, even  if  the  court  had  been  requested  so  to 
do»  or  If  this  record  showed  any  exception  to 
tbe  failure  of  the  court  in  that  regard,  which 
it  does  not. 

3.  Instruction  No.  6,  given  by  the  court  of 
its  own  motion,  is  alleged  as  error.  That  In- 
struction advised  the  Jury  that  if  the  defend- 
ant shot  and  killed  Copeland  while  he,  the 
defendant,  was  in  a  violent  passion,  suddenly 
aroused  by  opprobrious  epithets  or  abusive 
language,  then  such  killing  was  not  deliberate, 
but,  although  such  killing  was  not  deliberate, 
yet,  if  It  was  done  willfully,  premedltatedly, 
and  of  malice  aforethought  as  those  terms 
had  been  already  explained  in  the  other  In- 
structions, the  killing  would  be  murder  in 
the  second  degree.  This  instruction  Is  a  cor- 
rect statement  of  the  law  of  this  state  on  this 
subject  State  v.  Gartrell,  171  Mo.,  loc.  cit 
516-«19,  71  S.  W.  1045. 

4.  Instruction  11,  given  by  the  court.  Is 
also  assailed.  To  understand  this  instruction, 
it  must  be  borne  in  mind  that  the  deceased 
was  shot  and  killed  by  tbe  defendant  in  a 
field  which  the  deceased  had  rented  from  the 
defendant  that  year,  and  In  which  bis  corn 
crop  was  still  standing.  The  court  in  this 
eleventh  Instruction  told  the  jury  that 
"threats  alone  will  not  justify  an  assault  but 
If  they  believe  from  the  evidence  that  the  de- 
ceased had  before  the  killing  made  threats 
against  the  defendant  and  that  at  the  time 
of  the  difficulty  he  by  any  act  or  said  any- 
thing which  indicated  a  purpose  on  his  part 
to  then  carry  said  threats  into  execution  by 
killing  the  defendant  or  doing  him  some  great 
bodily  harm,  then  they  would  take  such 
threats  Into  consideration,  together  with  all 
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the  other  drcumstances  in  evidence,  In  de- 
termining the  purpose  of  the  deceased  and 
the  reasonableness  of  the  defendant's  appre- 
hension, If  he  had  any,  of  his  safety  at  the 
time  of  the  killing,  but  notwithstanding  such 
threats,  If  any,  the  deceased  had  the  right 
to  be  In  the  cornfield  for  the  transaction 
and  conduct  of  his  affairs,  and  if,  while  so 
conducting  himself,  he  did  not  seek  or  bring 
on  the  dI£Sculty  which  resulted  In  bis  death, 
but  that  the  defendant  was  the  aggressor,  then 
such  threats  did  not  constitute  an  excuse  or 
justlflofltlon  of  the  defendant  for  the  killing 
of  Copeland."  This  instruction  is  in  no  way 
obnoxious  to  the  criticism  of  defendant's 
counsel  that  it,  in  efTect,  told  the  Jury  that 
the  deceased  had  a  right  to  go  Into  the  field 
and  assault  the  defendant.  The  language, 
"that  he  had  a  right  to  be  In  the  cornfield 
for  the  transaction  or  conduct  of  his  affairs," 
cannot  reasonably  be  distorted  Into  the  mean- 
ing ascribed  to  them  by  the  learned  counsel 
for  the  defendant.  The  Instruction  was  en- 
tirely proper  In  the  circumstances  of  the  case, 
and  In  no  way  nnfavorable  to  the  defendant. 

6.  Instruction  No.  13  Is  challenged.  In 
these  words  the  court  instructs  the  jury 
"that  no  words  or  epithets,  however  oppro- 
brious or  insulting,  can  Justify  the  killing 
of  the  party  who  uses  them."  It  is  insisted 
that  the  word  "alone"  should  have  been  add- 
ed after  the  word  "Insulting."  This  Instruc- 
tion correctly  declared  the  law  of  this  state. 
Insulting  or  opprobrious  epithets  may  arouse 
the  passion  to  such  an  extent  that  If  the  per- 
son to  whom  they  are  applied,  acting  nnder 
the  heat  of  passion  engendered  thereby,  kills 
bis  adversary,  such  provocation  will  reduce 
the  killing  to  murder  in  the  second  degree, 
bat  they  do  not  amount  to  a  Justification  of 
the  killing  of  the  party  who  uses  them.  State 
V.  Gartrell,  171  Mo.,  loc.  clt  516,  517,  71  S. 
W.  1045;  State  v.  Gordon,  191  Mo.,  loc.  cit 
125,  89  S.  W.  1025,  109  Am.  St.  Rep.  790. 

We  have  carefully  examined  all  the  assign- 
ments of  error  in  connection  with  the  record 
in  this  case,  and  are  of  the  opinion  that  the 
defendant  had  a  fair  and  impartial  trial, 
and  that  there  is  no  reversible  error  In  the 
record;    and  the  Judgment  is  afBrmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


STATE  V.  BSn^Z. 

(Supreme  C!ourt  of  Missouri,  Division  No.  i, 
Dec.  la  I90i.) 

1.  SAT.ES— CONSTBUCTTOI?  OF  CONTBAOT— CON- 
DITIONS. 

A  delivery  of  an  article  at  a  fixed  price,  to 
be  paid  for  or  returned,  constitutee  a  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {{  8,  418,  559.] 

2.  Same  — Distinction  Between  Option  to 
PCBORASE  ANn  "Sau  OB  Bbtobn"- Pass- 
ino  of  Title. 

An  option  to  purchase  if  one  likes  is  es- 
sentially different  from  an  option  to  return  a 
purcliase  if  one  should  not  like  it,  and  in  the 


one  case  title  will  not  pass  until  the  option  is 
determined,  while  in  the  other  the  property  pass- 
es at  once,  subject  to  the  right  to  rescind  and 
return. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  i  559. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6300.] 

3.  Save. 

Accused  regneated  a  Jewelry  company  to 
send  him  by  express  on  memorandum  one  or 
two  diamonds,  about  1  kt.,  and  in  response  the 

iewelry  company  sent  four  diamonds,  and  wrote 
lim:  "The  goods  described  below  are  sent  at 
yonr  risk  for  examination  and  selection,  but 
none  are  considered  sold  nor  does  the  title  pass 
until  the  regular  bill  of  sale  has  been  sent  you," 
etc.,  describing  four  diamonds  of  about  the  size 
indicated  in  the  request.  Held,  that  the  ar- 
rangement was  only  an  option  to  purchase  if 
accused  liked  them  or  one  or  more  of  them,  and 
was  not  a  sale  or  a  "sale  or  return,"  and  the 
title  did  not  pass  to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  H  8,  559. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6309.] 

4.  EUBEZZLEIOENT— EMBEZZLEUKNT  BT  BAIIXK 

— Statutobt    PBOV1810N8— Sufficiency    of 

Evidence. 

Where  accused  received  diamonds  for  ^- 
amination  and  selection  under  an  option  to  pur- 
chase one  or  more  of  them,  but  he  made  no 
selection,  and  gave  the  company  no  notice  of 
any  selection,  but  fraudulently  disposed  of  them 
and  converted  them  to  bis  own  use,  with  the 
fraudulent  intent  to  deprive  the  company  of  its 
property  without  its  consent,  be  was  guilty  of 
embezzlement,  nnder  Rev.  St.  1899,  i  1914  [Ann. 
St.  1906,  p.  1306],  prohibiting  embezslement  by 
a  bailee. 
6.  Sau:s— Bailment   Distinguished— Kftect 

OF  Sendino  at  Buteb's  Risk. 

The  fact  that  the  goods  were  conslj^ed  to 
accused  at  his  own  risk  was  not  conclusive  that 
the  transaction  was  a  sale  and  not  a  bailment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  i  8.] 

6.  EhBEZZLEIIENT— AFPEAIt— HABMI.E88   ERBOB 

— Instbcctions. 

In  a  prosecution  for  embezzlement,  where 
the  evidence  showed  ttiat  accused  was  a  bailee 
of  four  diamonds,  which  he  converted  to  his  own 
use,  and  that  under  no  interpretation  could  he 
claim  to  be  a  buyer  of  more  than  two  of  them, 
an  instruction  that,  if  certain  circumstance* 
existed,  defendant  became  the  bailee  of  the  prose- 
cuting witness  as  to  all  but  two  of  the  diamonds, 
was  harmless  error. 

Appeal  from  Circuit  Court,  Gentry  Coun- 
ty; William  C.  Ellison,  Judge. 

Jacob  L.  Betz  was  convicted  of  embezzle- 
ment as  a  bailee,  and  appeals.    Affirmed. 

J.  W.  Pe«7,  for  appellant  The  Atboeaej 
General  and  N.  T.  Gentry,  for  the  State. 

GANTT,  J.  This  is  an  appeal  from  a  can- 
Fiction  of  the  defendant  In  the  circnit  court 
of  Gentry  coimty  for  embezzlement  as  a  bail- 
ee, under  section  1914,  Rev.  St  1899  [Ann. 
St  1906,  p.  1806].  The  indictment  contained 
three  cotmts ;  the  first  chargrlng  embezzlement 
tmder  said  section,  being  the  one  upon  whicb 
defendant  was  convicted,  and  the  second  alao 
attempting  to  charge  embezzlement  nnder 
both  secUons  1912  and  1914  [pages  1304^ 
1306] ;  and  the  third  count  charging  grand 
larceny.    The  second  count  was^  npon  mo- 
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tlon,  quashed,  and  after  the  trial  was  entered 
into  a  nolle  prosequi  was  entered  as  to  both 
the  Becond  and  third  counts,  and  the  cause 
was  submitted  to  the  Jury  on  the  first  count 
alona 

The  evidence  showed  that  defendant  was  a 
retail  jewelry  merchant  In  the  city  of  Stan- 
berry,  in  said  county,  and  had  been  dealing 
with  and  buying  jewelry  and  diamonds  from 
the  C.  B.  Norton  Jewelry  Company,  of  Kan- 
sas CMty,  for  six  or  seven  years.  On  Janu- 
ary 4,  1906,  defendant  wrote  to  this  com- 
pany the  following  letter  or  order: 

"J.  L.  Bete,  Jeweler  and  Optician. 

"Stanberry,  Mo.    1-4-05. 
"G.  B.  Norton  Jewelry  Co.,  Eansfis  City, 
Mo. — Dear  Sir:    Please  send  me  by  exp.  on 
memo,  one  or  two  nice  diamonds,  1  to  1%  let, 
and  oblige.       Yours  very  truly, 

"J.  L.  Beta." 

In  response  to  said  order  the  company  sent 
to  defendant  by  express  the  four  diamonds 
described  in  the  Indictment,  together  with 
the  following  bill: 

*'C.  B.  Norton,  Pres.  and  Treas.    H.  N.  Nor- 
ton, Vice  Pree.    W.  M.  Lewi*,  Sec 

"Established  1878. 

"Bills    not   paid    at  Goods  sent  by  mail 

matnrity     subgect     to  only  by  Bpecial  request 

Kght  dnift  and  at  risk  of  party 

Particular  attention  ordering, 
paid  to  filling  orders. 

"Consigned  on  memorandum  by  C.  B.  Norton 
Jewelry  Company,  Jobbers  of  Diamonds, 
Watches,  Jewelry,  Clocks,  Silverware, 
Tools,  Materials,  and  Optical  Goods. 

"1013  and  1016  Grand  Ave. 

"Bell  and  Home  Tel.,  2073  Main. 

"Kansas  City,  Mo.  l-6-'05. 
"J.  K  Bete:  The  goods  described  below 
are  aaat  at  yonr  risk  for  examination  and 
selection,  but  none  are  considered  sold,  nor 
does  the  title  pass,  until  a  regular  bill  of 
sale  has  been  sent  you.  Please  make  returns 
within days  of  their  receipt 

"IWa.  5252  1%  i/«4C  135.00  170.86 

IDia.  5819  1'/,,  V«4C  138.00  148.78 

1  Dla.  3550  lV4c  125.00  140.63 

IDia.  3503  IVi*  ViaC  140.00  218.75" 

Upon  cross-examination  the  president  of 
the  company  testified  as  follows:  "Q.  Mr. 
Norton,  I  believe  you  stated  awhile  ago  that 
defendant's  exhibit  No.  1  is  the  bill  which 
yoQ  sent  to  defendant  with  the  shipment  of 
this  lot  of  diamonds?  A.  Yes,  sir.  Q.  And 
how  long  had  you  been  doing  business  with 
the  defendant?  A.  Probably  six  or  seven 
years.  Q.  You  commenced  doing  business 
with  him  and  selling  him  goods  when  he  was 
at  Maltland,  did  yon  not?  A.  Yes,  sir.  Q. 
And  continued  there  and  after  be  moved  to 
Stanberry.  A.  Yes,  sir.  Q.  How  many  goods 
did  you  sell  him  during  those  years — approxi- 
mately?   Few  OP  many  bills?    A.  Why,  we 
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sold  him  a  good  many  goods.  Q.  The  prices 
named  In  this  bill,  to  wit,  $170.86;  $148.78: 
$140.63,  and  $2ia75,  were  the  wholesale 
prices  of  these  diamonds?  A.  Yes,  sir.  Q. 
And  you  said  In  answer  to  the  court's  ques- 
tion that  the  title  to  these  diamonds  were  to 
remain  in  you  until  he  made  bis  selection? 
A.  Until  they  were  reported  on.  Q.  Until 
be  made  his  selection,  is  what  you  said,  Is  it 
not?  A.  It  reads  in  there  just  exactly  what 
It  is.  Q.  Then  this  printed  matter  here  in 
ttiiq  bill  head  constitutes  the  only  agreement 
or  arrangement  you  had  with  Mr.  Betz?  A. 
Yes,  sir.  By  the  Court:  You  mean  arrange- 
ment or  agreement  under  which  the  goods 
were  shipped  to  him?  A.  Under  which  the 
goods  were  shipped  to  him.  The  letter  says 
'memorandum,'  just  exactly  as  the  bill  says. 
Q.  Mr.  Norton,  you  had  many  times,  in  the 
six  or  seven  years  intervening  before  the 
sending  to  Mr.  Betz  of  this  bill,  sent  him 
goods  on  like  bills,  had  you  not?  A.  Yes, 
sir.  Q.  And  be  would  either  return  the  goods 
to  yon  or  pay  for  them?  A.  Yes,  sir;  yes, 
sir.  Q.  And  that  course  of  dealing  has  exist- 
ed for  six  or  seven  years?  A.  Why,  yes,  sir. 
Q.  And  If  you  had  received  from  Mr.  Betz  a 
draft  for  six  hundred  odd  dollars — ^whatever 
It  is — for  these  diamonds,  he  would  have  been 
within  his  rights,  under  yonr  arrangement 
and  dealing  with  him,  would  he  not?  By 
Mr.  Showen,  counsel  for  plalntilT:  Walt  a 
minute.  If  the  court  please,  we  object  to 
that  for  the  reason  that,  if  Mr.  Peery  is  go- 
ing to  stand  on  his  bill  of  sale  here,  as  he 
starts  oat  It  certainly  is  not  competent  to 
show  some  other  arrai^ement  If  that  Is  his 
defense.  By  the  Court:  Well,  I  don't  know 
about  that  Oo  ahead.  Q.  That  is  true, 
isn't  it  Mr.  Norton?  A.  Yes,  sir.  We  would 
have  given  a  regular  bill  for  it  then.  Q.  You 
would  bavo' taken  the  money,  and  they  would 
have  been  his  goods?  A.  Yes,  sir;  and  sent 
him  a  regular  bill  for  the  goods.  Q.  They 
would  have  been  his  goods?  A.  They  cer- 
tainly would.  Q.  In  other  words,  he  had  the 
option  of  returning  the  goods  to  or  paying  for 
them?  A.  He  had  the  option  to  return  the 
goods  or  pay  for  tb«m.  He  certainly  did; 
yes,  sir." 

The  defendant  admitted  upon  the  trial 
that  he  appropriated  the  goods  mentioned  In 
Exhibit  No.  1  and  described  in  the  indictment 
to  his  own  use.  Shortly  after  receiving  the 
diamonds,  he  sold  stock  of  jewelry  in  Stan- 
berry, and  went  to  Lincoln,  Neb.  The  dia- 
monds In  question  were  pawned  by  him  In 
that  city,  together  with  other  diamonds  of  the 
value  of  $1,500  or  $1,800.  The  defendant  was 
arrested  In  Lincoln,  and  state's  witnesses, 
Norton  and  Solon,  visited  him  in  jail  at  that 
city,  and  had  a  conversation  with  him.  They 
asked  defendant  why  he  had  done  that  way, 
and  he  replied:  "I  can't  tell  yon  why  1 
done  this.  I  don't  understand  why  I  did  the 
way  I  did.  You  have  always  treated  me  all 
right  and  I  had  no  need  to  have  used  yon  in 
this  way." 
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At  tbe  cloae  of  the  state's  case,  tbe  defend- 
ant asked  a  peremptory  Instruction  directing 
the  Jury  to  acquit  the  defendant,  which  was 
refused,  and  exceptions  duly  saved.  The  de- 
fendant offered  no  evidence,  and  made  five 
requests  to  tbe  court  for  Instmctlons  on  cer- 
tain propositions,  the  substance  which  was 
that,  under  the  iaw  and  the  evidence,  tbe 
transaction  between  the  Cl  B.  Norton  Jewelry 
Company  and  tbe  defendant  was  a  condition- 
al sale  or  "sale  or  return"  and  not  a  bail- 
ment, and  that  defendant  could  not  therefore 
be  convicted  as  a  bailee  under  section  1914 
(page  1306).  These  requests  were  refused  by 
tbe  court,  and  tbe  defendant  excited. 
Thereupon  the  court  instructed  tbe  Jury,  in 
substance,  that  under  the  letter  or  order  and 
bill  hereinbefore  set  out  the  defendant  be- 
came a  bailee  of  the  company  "as  to  all  but 
two  of  said  diamonds,"  and  if  he  converted 
them  he  was  guilty  under  tbe  first  count  of 
tbe  indictment  Tbe  defendant  excepted  to 
each  of  the  Instructions  given  by  the  court, 
because  the  court  had  failed  to  Instruct  on 
all  questions  of  law  arising  in  the  case  neces- 
sary for  the  information  of  the  jury  In  mak- 
ing up  their  verdict  Under  the  instructions 
'  the  jury  found  the  defendant  guilty  of  em- 
bezzlement as  a  bailee  under  the  first  count 
of  the  Indictment  and  assessed  bis  punish- 
ment at  two  years'  Imprisonment  in  the  pen- 
itentiary. In  due  time  defendant  filed  bis 
motion  for  a  new  trial,  alleging  numerous 
grounds  therefor.  This  motion  was  continu- 
ed until  the  next  December  term,  1906,  term 
of  said  court,  wben  it  was  overruled,  to 
which  action  of  the  court  defendant  duly  ex- 
cepted, and  thereafter  duly  perfected  his  ap- 
peal to  this  court 

t.  The  learned  counsel  for  the  defendant 
rightfully,  we  think,  urges  that  the  main  prop- 
osition for  decision  in  this  case  Is  whether, 
under  the  evidence  in  the  case,  tbe  defendant 
was  a  bailee  of  the  four  diamonds  which  were 
sent  to  blm  by  the  Norton  Jewelry  Company 
on  the  6th  of  January,  1905.  If  the  transac- 
tion evidenced  by  the  letter  of  the  defendant 
to  tbe  jewelry  compaijy  and  their  letter  to 
him  on  tbe  6th  of  January,  1905,  constituted 
a  sale,  then,  of  course,  defendant  was  not  a 
bailee,  and  not  subject  to  prosecution  under 
sectioa  1914,  Rev.  St  1899  [Ann.  St  1906,  p. 
1806],  as  he  would  not  answer  the  description 
of  the  person  against  which  that  sectienwas 
leveled.  The  learned  counsel  insists  that  this 
transaction,  as  shown  by  the  correspondence 
between  the  jewelry  company  and  the  defend- 
ant falls  within  that  class  of  sales  known  in 
the  law  as  "sale  or  return,"  in  which  it  is 
held  that  title  to  goods  so  sold  passes  to  the 
vendee  upon  delivery,  subject  to  a  defeas- 
.  ance  by  exercising  the  option  to  return  the 
goods.  Tbe  general  proposition  that  a  deliv- 
ery of  an  article  at  a  fixed  price,  to  be  paid 
for  or  returned,  constitutes  a  sale.  Is  not 
questioned.  When  the  option  Is  with  the 
party  receiving  to  pay  for  or  return  the  goods 
received,  tbe  uniform  current  of  authorities 


la  that  such  an  alternative  agreemoit  is  a 
sal&  Crocker  v.  Gulllfer,  44  Me.  481,  69  Am. 
Dea  118;  Hotdiklss  r.  Higgins,  52  Conn. 
205,  52  Am.  Rep.  582.  In  Sturm  v.  Boker, 
150  U.  S.,  loc.  clt  328,  14  Sup.  Ct  104,  37  L. 
Ed.  1093,  tbe  Supreme  Court  of  tbe  United 
States  said:  "Ttie  class  of  contracts  known 
as  contracts  of  'sale  or  return'  exists  where 
the  privilege  of  purchase  or  return  is  not  de- 
pendent upon  tbe  character  or  quality  of  the 
property  sold,  but  rests  entirely  on  the  option 
of  the  purchaser  to  retain  or  return.  In  this 
class  of  cases  the  title  passes  to  the  purchas- 
er subject  to  his  option  to  return  the  property 
wltbln  a  time  specified  or  a  reasonable  time, 
and  if  befM'e  the  expiration  of  such  time  or 
the  exercise  of  option  given  the  propertj  is 
destroyed,  even  by  inevitable  accident  tbe 
buyer  is  responsible  for  the  price."  The  true 
distinction  Is  pointed  out  by  Wells,  J.,  in 
Hunt  T.  Wyman,  100  Mass.  198,  200,  as  fol- 
lows: "An  option  to  purchase  If  he  likes  is 
essentially  dlCTerent  from  an  option  to  return 
a  purchase  if  he  sliould  not  like.  In  one  case 
the  title  will  not  pass  until  tbe  <9tion  is  de- 
termined; in  the  other  the  property  passes 
at  once,  subject  to  the  right  to  rescind  and  re- 
turn." Judge  Story  in  bis  work  on  Bailment* 
(Oth  Ed.)  I  2,  after  criticising  the  deflnltioas 
given  by  Sir  William  Jones,  Chancellor  Kent 
and  Blackstone  of  bailment  himself  defines 
bailment  as  "the  delivery  of  a  thing  in  trust 
for  some  special  object  or  purpose,  and  upon 
a  contract  expressed  or  implied,  to  conform 
to  the  object  or  puiiXMe  of  the  trust"  It  will 
be  seen  from  this  definition  that  bailment  In 
his  opinion,  need  not  always  contemplate  a 
redelivery  of  the  goods  to  the  bailor.  In 
many  cases  wben  personal  property  is  deliver- 
ed by  the  owner  to  another  it  becomes  of 
great  Importance  to  determine  whether  the 
title  to  the  property  had  been  transferred  or 
not  and  the  facts  in  each  case,  construed  in 
the  light  of  the  law,  must  determine  wheth- 
er the  transaction  is  a  sale  or  a  bailment 
Applying  the  foregoing  general  statements  of 
the  law  to  the  transaction  between  the  Nor- 
ton Jewelry  Company  and  the  defendant  in 
this  case,  was  this  a  case  of  ."sale  or  return.** 
or  was  it  a  bailment?  Tbe  defendant  In  his 
letter  of  January  4,  1905,  requested  tbe  Nor- 
ton Jewelry  Company  "To  send  him  by  ex- 
press on  memorandum  one  or  two  nice  dia- 
monds, l\i  karat."  In  response  to  this  let- 
ter, tbe  jewelry  company  wrote  him  as  fol- 
lows: 

"J.  L.  Betz:  Tbe  goods  deecribed  be- 
low are  sent  at  your  risk  for  examination 
and  selection,  but  none  are  considered  sold, 
nor  does  the  titie  pass,  until  the  regular  bill 
of  sale  has  been  sent  you.  Please  make  re- 
turn within days  of  their  receipt 
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"lEHft. 
IDia. 

IDia.      3550  1^ 
IDia.      3503  l»7i»    Vi«c 
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135.00  170.86 

138.00  148.78 

125.00  140.63 

140.00  218.75" 


Now  was  this  an  option  to  purchase  if  b« 
was  satisfied  with  the  diain^nds,  or  was  it  • 
Digitized  by  VjOOQIC 


Ma) 


STATE  T.  BBTZ. 


«7 


sale  of  tliese  four  diamonds,  with  an  option 
to  tetarn  them  If  he  should  not  like  them? 
In  oar  opinion,  it  was  bat  an  option  to  por- 
chaae  If  he  liked  them,  or  any  one  of  them  or 
any  number  of  them.  He  had  not  requested 
the  company  to  send  him  more  than  two  dia- 
monds. Obviously,  there  had  been  no  agree- 
ment as  to  the  price  of  either  one  of  the  dia- 
monds, and  a  delivery  of  a  specific  diamond 
to  hlmj  with  the  privilege  of  returning  the 
same  in  a  specified  time  If  he  should  become 
dlssatlsfled  therewith.  Moreover,  as  said  by  the 
Supreme  Court  of  the  United  States,  the 
class  of  contracts  known  as  contracts  of  "sale 
or  return"  exists  where  the  privilege  of  pur- 
chase or  return  Is  not  dependent  upon  the 
character  or  quality  of  the  property  sold,  but 
rests  entirely  upon  the  option  of  the  purchas- 
er to  retain  or  return.  Now,  In  this  case,  the 
diamonds  were  sent  to  the  defendant  for  his 
examination  and  selection,  and  thus  whether 
the  defendant  would  become  the  purchaser 
was  dependent  upon  the  character  or  quality 
of  the  property,  and  he  was  under  no  obliga- 
tion to  take  either  until  after  he  had  exam- 
ined and  selected  one  or  more  of  them.  As  al- 
ready seen  In  Hunt  v.  Wyman,  100  Mass.  198, 
the  title  to  the  diamonds  under  this  agree- 
ment did  not  pass  until  the  defendant  ex- 
ercised his  option  and  selected  one  or  more  of 
them,  and  advised  the  Norton  Jewelry  Oom- 
pcmy  of  his  selection.  In  this  connection,  we 
are  referred  by  the  learned  counsel  to  that 
class  of  cases  in  which  it  is  said  that.  If  the 
person  to  whom  the  property  Is  delivered  has 
the  option  to  pay  for  it  In  money  or  other 
property  or  restore  It,  such  option  is  Incon- 
sistent with  the  character  ot  bailment,  and 
the  transaction  is  in  law  a  sale,  regardless  of 
what  the  parties  to  the  transaction  may  have 
called  It  or  have  thought  it  to  be ;  but  if  we 
are  right  In  holding  that  these  diamonds  were 
delivered  to  the  defendant  under  a  special 
agreement  for  his  examination  and  selection, 
then  clearly.  In  our  opinion,  this  was  but  an 
option  to  purchase  at  the  prices  designated  in 
the  letter  of  the  Jewelry  company  to  the  de- 
fendant, and  It  was  entirely  competent  for  the 
comimny  to  reserve  as  It  did  the  title,  and  to 
notify  the  defendant  that  these  goods  were 
not  sold  until  he  had  made  his  selection  and 
notified  the  company,  and  received  bis  bill  of 
sale  for  the  same.  There  was  nothing  offen- 
sive to  sound  morals  or  to  any  positive  rule 
of  law  which  prevented  the  Jewelry  company 
from  imposing  this  condition  upon  their  de- 
livery of  the  diamonds  to  the  defendant  as 
between  the  defendant  and  the  company,  and 
we  have  no  question  before  us  in  this  case  of 
the  rights  of  an  innocent  purchaser  for  value 
and  without  notice.  Judge  Story  in  his  work 
on  Bailments  (9th  Ed.)  H  31,  32,  and  S3,  an- 
nounces the  doctrine  to  be  that  the  legal  re- 
sponsibility of  a  bailee  may  be  narrowed  by 
any  special  contract,  either  expressed  or  im- 
plied, and  so  It  may  in  like  manner  be  en- 
larged. The  stipulation  in  the  memorandum 
of  the  bailment  expressly  negatives  any  right 


in  the  defendant  to  dispose  of  such  diamonds 
until  be  shall  have  made  his  selection  and 
notified  the  company,  and  received  a  bill  ot 
sale  therefor.  We  think  it  Is  too  clear  for 
discussion  that  the  correspondence  between 
the  Jewelry  company  and  the  defendant  did 
not  amount  to  a  sale  of  all  four  of  the  dia- 
monds, nor  of  any  particular  one  of  them,  as 
the  minds  of  the  two  contracting  parties 
never  met  upon  any  such  proi>oBltlon.  The 
goods  were  simply  delivered  to  him  tempo- 
rarily, in  order  that  he  might,  if  he  was  sat- 
isfied therewith,  make  a  selection  therefrom ; 
and,  as  he  never  made  any  selection  or 
choice,  and  notified  the  Jewelry  company  of 
his  selection,  in  our  opinion,  the  title  did  not 
pass  to  him,  and  he  was  a  bailee  thereof, 
within  the  meaning  of  section  1914,  Rev.  St 
1899  [Ann.  St  1906,  p.  1306].  Had  the  de- 
fendant ordered  a  definite  number  of  dla- 
monos  of  a  certain  value  and  fineness,  and 
promised  to  pay  for  them  either  upon  deliv- 
ery or  at  a  future  date,  and  In  response 
thereto  the  Jewelry  company  had  sent  him 
the  exact  number  of  diamonds  that  he  order- 
ed, and  of  the  exact  value,  and  had  acc^ted 
his  terms  to  pay  for  the  same  upon  delivery 
at  some  future  date,  and  Included  the  cation 
for  return  within  a  specified  time,  then  the 
defendant  could  have  Invoked  the  doctrine 
of  "sale  or  return,"  as  announced  in  the  nu- 
merous decisions  cited  by  learned  coansel  for 
the  defendant  But  In  our  opinion  the  facts 
of  this  case  do  not 'bring  it  within  that  rule, 
and  when  the  defendant  after  receiving  the 
diamonds  under  the  correspondence  had  be- 
tween him  and  the  Jewelry  company,  made 
no  selection  of  the  said  diamonds  or  either 
of  them,  and  gave  the  company  no  notice  of 
such  selection,  bat  fraudulently  disposed  of 
the  same,  and  converted  the  same  to  his 
own  use,  with  the  fraudulent  Intent  to  de- 
prive the  company  without  Its  consent  of  its 
property  therein,  then  and  there  he  was 
guilty  of  embezzlement,  within  the  meaning 
of  section  1914.  Nor  do  we  agree  with  the 
defendant  that  the  fact  that  these  goods 
were  consigned  to  him  at  his  risk  was  con- 
clusive that  the  transaction  was  a  sale  and 
not  bailment  As  was  said  in  Sturm  v.  Boker, 
150  U.  S.  330,  14  Sup.  Ct  105  (37  L.  Ed.  1093): 
"The  complainant's  common-law  responsibil- 
ity as  bailee  exempted  him  from  liability  for 
loss  of  the  consigned  goods  arising  from  ln< 
evitable  accident  A  bailee  may,  however,  en- 
large his  legal  responsibility  by  contract  ex- 
pressed or  fairly  implied,  and  render  himself 
liable  for  the  loss  or  destruction  of  the  goods 
committed  to  his  care;  •  •  •  the  bail- 
ment or  compensation  to  be  received  there- 
for being  a  sufficient  consideration  for  such 
undertaking." 

2.  Bnt  it  is  urged  that  the  first  Instrac- 
tion  of  the  court  was  erroneons  In  telling  the 
Jury  that  the  defendant  under  the  drcnm- 
stances  recited  in  it  "thereby  becomes  the 
bailee  of  such  Jewelry  company  as  to  all  bat 
two  of  the  diamonds,"  and  If  the -defendant. 
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"without  the  consent  of  the  said  Jewelry  com- 
pany, appropriated  to  his  own  use  the  two 
diamonds  In  excess  of  the  number  ordered 
by  him,  each  being  then  and  there  of  the 
value  of  thirty  dollars  or  more,  then  they 
would  find  him  guilty."  It  is  argued  that, 
as  all  of  the  diamonds  were  shipped  at  one 
time  In  one  package  and  under  one  bill,  and 
with  the  regular  wholesale  price  of  each 
stated,  and  the  defendant  bad  the  same  right, 
privilege,  and  option  as  to  each  of  them.  It  Is 
Illogical  to  say  that  the  transaction  was  a 
conditional  sale  as  to  a  part  of  them  and 
bailment  as  to  the  others.  As  already  said, 
in  our  opinion,  the  defendant  was  a  bailee 
of  all  four  of  the  diamonds  and  not  a  vendee. 
But  It  does  not  follow  that  the  defendant 
was  In  any  manner  injured  by  the  circuit 
court  conceding  that  he  mlgbt  be  a  vendee 
as  to  the  two  diamonds  which  he  ordered, 
and  a  bailee  as  to  the  two  which  he  did  not 
order.  Under  no  Interpretation  of  the  corre- 
spondence could  the  defendant  claim  to  be 
a  vendee  of  more  than  two  of  the  diamonds, 
and  as  to  the  other  two  be  was  clearly  a 
bailee,  without  any  right  to  dispose  of  the 
same  until  after  he  had  selected  them  and 
notified  the  Jewelry  company  that  he  bad 
elected  to  take  all  four  of  the  diamonds  at 
the  prices  named,  and  received  a  bill  of  sale 
therefor.  The  Instruction,  In  our  opinion, 
was  too  favorable  to  the  defendant,  but  of 
that  be  cannot  complain-  In  this  court  It 
simply  narrowed  his  liability  to  two  of  the 
diamonds,  when  in  our  opinion  he  was  bailee 
as  to  all  four  of  them.  We  find  nothing  in 
the  oral  testimony  of  Mr.  Norton  to  the  ef- 
fect that  the  defendant  had  the  option  of  re- 
turning the  goods,  or  paying  for  them  at  the 
prices  specified  in  the  order  of  the  Jewelry 
company  to  him,  which  changes  our  opinion 
as  to  the  character  of  the  transaction  be- 
tween them.  Dnquestlonabiy,  he  had  the  op- 
tion, after  an  examination  of  these  diamonds, 
to  have  elected  to  purchase  all  of  them  at  the 
prices  mentioned,  and  notified  the  Jewelry 
company  of  said  option  to  purchase ;  and  had 
he  done  so,  and  bad  accompanied  his  notice 
of  such  selection  with  a  remittance  of  the 
amount  specified  as  the  value  thereof,  he 
would  have  been  fairly  within  his  rights,  but 
be  did  nothing  of  the  kind.  Without  making 
any  selection,  and  without  notifying  the 
Jewelry  company  that  he  had  made  his  selec- 
tion, and  without  paying  anything  for  either 
one  of  the  four  diamonds,  and  without  re- 
ceiving a  bill  of  sale  for  either  of  them,  be 
fraudulently  disposed  of  all  four  of  them  and 
left  the  state. 

In  our  opinion,  there  Is  no  reversible  error 
in  the  record,  and  the  testimony  was  ample 
to  sustain  the  charge  In  the  indictment,  and 
the  Judgment  of  the  circuit  court  must  be  and 
Is  affirmed. 

FOX,  P.  J.,  and  BURGESS,  3^  concur. 


LYNCH  v.  CHICAGO  &  A.  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  No.   2. 
Nov.  19,  1907.) 

1.  EVIDENOK— HBABSAT. 

Testimony  that  witness  bad  beard  that  cer- 
tain persons  were  dead  was  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence.  S|  1174-IW2.] 

2.  Masteb  and  Servant  —  Intdbt  to  Em- 
PLOTfi— Sttfficienot  of  Evidencb— Negli- 

OENCE. 

Evidence,  in  an  action  for  the  death  of 
plaintiff's  son,  an  employ^,  held  to  warrant  a 
finding  that  decedent  was  killed,  while  on  his 
railroad  velocipede,  by  an  engine  running  back- 
ward; that  the  engineer  and  fireman  saw  de- 
cedent in  bis  position  of  peril,  and  that  he  was 
unaware  thereof,  in  ample  time  to  have  avoided 
mnning  him  down  ;  and  that  no  effort  was  made 
to  check  the  engine's  speed. 
8.  Evidence— Pleading — ADinssiBtLrrr. 

The  answer  of  defendant  railroad  company, 
wherein  it  was  admitted  that  decedent  was  in 
its  employment,  and  that  it  was  his  duty  to 
mn  a  velocipede  over  its  tracks,  and  which  al- 
leged that  decedent  while  riding,  failed  to  keep 
a  proper  lookout  for  trains,  was  competent  evi- 
dence against  the  railroad  company  as  an  ad- 
mission that  decedent  was  killed  while  operating 
his  velocipede. 

n  Note.— For  cases  in  point  see  Cent  Dig. 
0,  Evidence,  g{  71S-725.] 

4.  Master  and  Servant — Injurt  to  Servant 
— sufficibnct  of  eividenck— contbibutort 
Neolioence — Question  for  JxniT. 

Evidence,  in  an  action  for  the  death  of 
plaintifCs  son,  who  was  run  down  hy  an  engine 
while  he  was  riding  on  a  railroad  velocipede, 
held  not  to  show  that  he  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

lEA.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  S§  1089-1132.] 

6.  Saug— Pbecautions  as  to  Pebsons  Seen 

ON  Tback. 

Where  an  engineer  and  fireman  saw  an  era- 
pIoy6  on  the  trade  riding  on  a  railroad  veloci- 
];>ede,  and  observed  that  he  was  ignorant  of  the 
approach  of  the  engine,  it  was  their  duty  to 
warn  him,  and  to  slow  down  the  engine,  and 
stop,  if  necessary  to  save  his  life,  even  though 
he  may  have  been  guilty  of  contributonr  negli- 
gence m  running  his  velocipede  as  he  did. 

[Ed.  Note.— For  cases  In  i>oint  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §{  449-474.] 

6.  APPEAii— Bill  of  Exceptions — Necessitt 
—Application  fob  Change  of  Venus. 

Jurisdiction  to  allow  an  amendment  of  the 
petition  is  not  devested  by  an  application  for 
a  change  of  venue,  and  hence  a  bill  of  excep- 
tions not  having  been  filed  In  the  court  from 
which  the  change  was  taken,  and  in  which  the 
amendment  was  made,  to  the  allowance  of  the 
amendment  error,  if  any,  therein,  is  not  avail- 
able. 

7.  TBIAI/— INSTBUCTIONS— OORSTBTJCnON. 

A  clause  of  an  instruction,  in  an  action 
for  the  death  of  plaintiff's  son,  who  was  mn 
down  by  an  engine  while  he  was  riding  on  a 
railroad  velocipede,  that  the  absence  of  ordinary 
care  by  defendant  could  not  be  inferred  from 
the  fact  that  defendant  did  not  stop  the  engine 
before  it  struts  decedent  if  it  did  strike  him, 
is  not  fairly  susceptible  of  the  construction  that 
the  court  assumed  as  a  fact  that  defendant  did 
not  stop  the  engine  before  it  struck  decedent, 
taken  in  connection  with  the  whole  instruction 
that,  though  decedent  was  in  a  perilous  situa- 
tion, yet.  if  he  knew  of  the  approaching;  engine, 
and  defendant  bad  good  reason  to  believe,  and 
did  believe,  that  decedent  would  escape  from  his 
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perilom  ponition  without  being  struck,  then  the 
situation  waa  not  the  periions  position  referred 
to  in  another  instruction,  and  in  such  case  the 
absence  of  ordinary  care  could  not  be  inferred 
from  the  fact  that  defen^nt  did  not  stop  the 
engine  before  it  struck  deoed«nt,  if  it  did  strike 
him. 

[Ed.  Note.— For  cases  in  ooint.  see  dent  Dig. 
vol.  46,  Trial,  H  703-717.] 

&   APPKAJO— ReTIKW— HAKUI.KS8   ESbBOB— AD- 
MISSION or  B^^IDSNCB. 

Though,  where  a  witness  testified  that, 
when  a  second  train  entered  a  block  on  which 
there  was  alrea^  another  train,  the  second 
train  should  be  kept  under  control,  and  the 
trainmen  be  read;  to  stop  on  short  notice,  the 
answer  needed  no  explanation,  and  the  attempt 
to  make  it  clearer  added  nothing  to  it,  yet  it 
was  without  injury  to  defendant  railroad  com- 
pany that  a  witness  was  permitted  to  answer 
the  question :  "What  position  would  a  train  crew 
take  when  you  say  a  train  is  under  control?" 
[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  IS  4153-4160.] 

9.  B^7IDEIfCE— Opinion  Evidence  —  Speed  of 
Enoinb— CouPETENCT  or  Witness. 

A  witness,  whose  duties  required  him  to 
ascertain  if  trains  were  on  time,  and  who  al- 
ways kept  defendant  railroad's  time,  who  had 
worked  alongside  the  railroad  12  years,  and 
whose  work  gave  him  a  daily  opportunity  of 
observing  the  8i)eed  of  trains,  who  saw  the  en- 

tine  which  ran  down  decedent,  and  had  rid- 
en  on  trains  of  defendant  railroad,  was  quali- 
fied to  give  an  opinion  as  to  the  speed  of  the 
engine  which  struck  decedent. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  20,  Evidence,  |  2352.] 

10.  Same — Competence — Speed  or  Enoinb. 
The  speed  of  an  engine  at  a  point  is  evi- 
dence of  its  speed  a  mile  or  a  mile  and  a  quarter 
therefrom,  downgrade,  in  the  absence  of  any  evi- 
dence that  it  slackened  its  speed. 

11.  Mastkb  and  Servant  —  Injubt  to  Em- 
ploys ON  Tback— Evidence. 

In  an  action  for  the  death  of  plaintiff's 
■on,  who  was  run  down  by  an  engine  running 
backward  while  he  was  riding  on  a  railroad 
velocipede,  it  was  not  reversible  error  to  permit 
a  witness  to  testify  that,  when  the  engine  reach- 
ed the  station  beyond  the  place  of  accident,  there 
was  no  person  on  the  rear  end  of  it. 

12.  EviDENci  —  Subjects  or  Ezpekt  Teeti- 

MONf. 

Within  what  distance  a  train  can  be  stop- 
ped in  a  given  case,  with  safety  to  property  and 
the  lives  of  persons  thereon,  presents  a  question 
f«r  expert  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §S  2310-^323.] 

18.  APFXAI/— Bbtibw— Habmless  Ebbob— Ad- 
MissioR  OF  Evidence. 

In  an  action  for  the  death  of  plaintiffs 
■on,  who  was  run  down  by  an  engine  while  be 
was  riding  on  a  railroad  velocipede,  it  appeared 
that  decedent  was  on  a  straight  track  on  a  clear 
morning  immediately  in  front  of  the  engine  run- 
ning backward,  that  the  engineer  and  fireman 
had  their  faces  turned  in  the  direction  in  which 
they  and  decedent  were  moving,  and  that  de- 
cedent could  have  been  seen  for  a  half  to  two- 
thirds  of  a  mile  before  the  engine  ran  him 
down ;  and  there  was  no  evidence  that  the  en- 
gineer and  fireman  made  any  effort  to  stop  the 
engine,  or  were  unable  to  do  so  in  time  to  avoid 
running  down  decedent ;  nor  was  there  any  evi- 
dence of  the  sadden  appearance  of  decedent  on 
the  track  300  or  400  feet  ahead  of  the  engine, 
or  any  evidence  of  an  attempt  to  warn  him. 
Held,  that  conceding  that  a  witness,  who  tes- 
tified that  onder  the  circumstances  set  out  in 
a  hypothetical  question,  an  engine  and  tender 
«onM  be  stopped  within  200  or  800  feet  was 


not  competent  to  testify  as  an  expert  jet,  un- 
der the  evidence,  his  answer  was  not  prejudicial. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  fi  4153-4186.] 

14.  Same  —  Pbesentation  and  Resebvation 
OF  Ebbob— Motion  fob  New  Tbiax. 

A  ground  of  motion  for  new  trial,  in  an 
action  for  the  death  of  plaintiff's  son,  under 
Rev.  St  1889,  i  2864  [Ann.  St  1906,  p.  16371. 
awarding  damages  for  injuries  resulting  in  death 
in  certain  cases,  and  declaring  by  whom  recov- 
erable, that  "the  verdict  is  not  supported  by  the 
evidence,  and,  the  cause  being  founded  on  a 
special  statute,  plaintiff  did  not  prove  lacts  suf- 
ficient to  bring  herself  and  this  cause  within  the 
pnrview  of  such  statute,"  is  insufficient  to  noti- 
fy the  trial  court  in  compliance  with  section 
64D  (page  660),  of  an  objection,  subsequently 
raised  on  anpeal,  that  plaintiff  failed  to  prove 
her  right  of  action,  because  she  did  not  prove 
that  her  son  left  no  minor  child,  him  surviving, 
and  insufficient  to  justify  a  review  of  the  ob- 
jection that  she  had  so  failed  to  prove  her  right 
of  action. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  1744.] 

15.  Death  —  Actions  fob  Causing  —  Surn- 

CIENCT  or  Eh^IDENCE  OF  SUBVIVOBSniP. 

Evidence,  in  an  action  under  Rev.  St.  1899, 
I  2864  [Ann.  St.  1906,  p.  1637],  awarding  dam- 
ages for  injuries  resulting  in  death  in  certain 
cases,  and  declaring  by  wnom  recoverable,  that 
decedent  was  unmarried  at  the  time  of  his  death, 
and  was  a  minor,  in  the  absence  of  the  slightest 
suggestion  that  he  had  ever  been  married,  or 
that  he  left  a  minor  child,  him  surviving,  jus- 
tified a  finding  that  he  had  left  no  minor  child 
him  surviving. 

Appeal  from  Circuit  Court,  Pike  County; 
D.  H.  Eby,  Judge. 

Action  by  Catherine  Lynch  against  the 
Chicago  &  Alton  Railway  Company.  Judg- 
ment for  plalutifC,  and  defendant  appeals. 
Affirmed. 

W.  O.  Oray  and  Scarrltt,  Scarrltt  &  Jones, 
for  appellant  P.  H.  Cullen,  Tapley  &  FItz- 
gerrell,  and  Thad.  C.  Cox,  for  respondent 

GANTT,  J.  This  action  was  Instituted  by 
the  plaintiff,  Mrs.  Lynch,  to  recover  damages 
under  section  2864,  Rev.  St  1899  [Ann.  St 
1006,  p.  1637],  for  the  death  of  her  son,  John 
Lynch,  which  occurred  on  August  31,  1902. 
Prior  to  and  at  the  time  of  bis  death  John 
Lynch  was  in  the  employ  of  the  defendttnt 
company  as  a  "signal  man" ;  that  is.  It  was 
his  duty  to  inspect  and  keep  In  proper  order 
the  automatic  electric  block  signals  and  bells 
along  a  certain  section  of  defendant's  line  In 
Lafayette  county  from  Higglnsvllle  to  Alma. 
The  petition  alleges  that  the  said  John  Lynch 
was  killed  by  the  defendant  on  or  about  Au- 
gust 31,  1902,  at  the  place  and  under  the 
circumstances  herein  stated. 

Plaintiff  states  that  her  son,  John  Lynch, 
was  in  the  employ  of  the  defendant  railroad 
company,  and  It  was  his  duty  to  run  a  veloci- 
pede car  over  the  defendant  railroad  com- 
pany's track  between  the  stations  of  Higglns- 
vllle and  Alma ;  that  on  or  about  the  31st 
day  of  August,  1902,  her  said  son.  In  the  dis- 
charge of  his  duties  as  aforesaid,  was  operat- 
ing his  velocipede  car  on  said  tracks,  and 
was  running  the  same  east  from  Higglnsvllte 
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to  Alma;  that,  while  he  wan  bo  upon  said 
track  operating  said  TeIo<'lpede  car,  an  en- 
gine owned,  operated,  and  controlled  by  the 
defendant  railway  company,  its  agents  and 
servants,  was  carelessly  and  negligently  nm 
east  over  and  along  said  tracks;  that  the 
agents  and  servants  of  the  railway  company 
knew  that  deceased  was  upon  the  track,  as 
aforesaid,  and  could  have  known  it  by  the 
exercise  of  ordinary  care,  and  carelessly  and 
negligently  failed  to  give  any  signals  of  the 
approach  of  said  engine,  and  carelessly  and 
negligently  failed  to  stop  said  engine,  but, 
on  the  contrary,  carelessly  and  negligently 
ran  the  same  with  great  force  and  speed  In- 
to, against,  and  upon  the  plaintiffs  said  son 
and  his  car.  Plaintiff  says  that  the  said  de- 
fendant knew  that  her  said  son  was  upon 
the  track,  and  knew  he  was  in  a  position  of 
peril  and  unaware  thereof,  for  a  long  time 
before  said  engine  collided  with  him  and  the 
said  velocipede;  that,  after  said  servants 
discovered  the  situation,  they  could  have 
stopped  the  engine  and  avoided  striking  and 
killing  plaintifTs  son,  but  negligently  and 
carelessly  failed  to  do  so.  There  were  other 
charges  of  negligence  In  the  petition,  but  the 
cause  was  submitted  upon  the  above  allega- 
tion of  negligence.  There  was  a  prayer  for 
Judgment  for  $5,000  damages  and  costs.  The 
answer  denied  each  and  every  allegation  in 
the  amended  petition.  There  was  also  a  plea 
of  contributory  negligence  and  an  assumption 
of  risks.  There  was  also  a  plea  to  the  Juris- 
diction of  the  court  over  the  subject-matter 
of  the  case.  The  reply  was  a  general  denial 
of  the  new  matter  set  up  in  the  answer.  On 
the  trial,  the  plaintiff  introduced  in  evidence 
the  original  answer  of  the  defendant,  which, 
among  other  things,  contained  the  following 
allegation:  "That  the  said  John  Lynch  was 
in  the  employ  of  the  defendant,  and  that  it 
was  his  duty  to  run  a  velocipede  car  over 
defendant's  track  at  and  between  the  stations 
of  Higginsvlile  and  Alma  and  other  places  on 
the  line  of  defendant's  road.  •  »  ♦  That 
said  Jolm  Lynch  was  riding  along  the  track 
of  the  defendant  upon  his  track  bicycle,  and 
failed  to  keep  a  proper  lookout  for  trains 
that  were  constantly  run  upon  said  track, 
and  upon  the  approach  of  one  of  said  trains 
failed  to  remove  from  said  track,  and  other- 
wise negligently  and  carelessly  conducted 
himself  In  the  premises." 

The  testimony  on  the  part  of  the  plaintiff 
tended  to  prove  that  John  Lynch,  the  deceas- 
ed, was  the  son  of  Catherine  Lynch,  the  plain- 
tiff herein,  at  the  time  of  his  death,  that  the 
plaintiff  is  a  widow,  and  that  at  the  time  of 
his  death  John  Lynch  was  about  20  years  of 
age,  single,  and  unmarried.  The  evidence 
also  established  that  Higginsvlile  and  C(H> 
der  are  stations  on  the  defendant's  line  in 
Lafayette  county.  Mo.,  and  that  Oorder  is 
about  five  miles  east  of  Higginsvlile.  The 
usual  time  consumed  by  passenger  trains 
from  Higginsvlile  to  Corder  is  0  or  10  min- 
utes.   The   defendant  company  has  in  use 


upon  its  railroad  what  is  known  as  the  "au- 
tomatic block  system."  There  was  a  block 
Just  east  of  Higginsvlile  for  east-bound  trains 
between  Higginsvlile  and  Gorder,  and  anoth- 
er one  Just  west  of  Ck>rder  to  cover  the  track 
between  Corder  and  Higginsvlile,  and  at  ei- 
ther end  of  this  block  is  an  electric  signal. 
There  is  also  a  semaphore  at  Higginsvlile, 
and  one  at  Oorder.  It  is  In  evidence  that, 
when  an  arm  of  a  semapliore  was  down.  It 
indicated  that  a  train  could  proceed  with 
safety;  but,  when  it  was  extended,  it  indi- 
cated danger.  It  was  explained  by  the  wit- 
ness that  after  the  east-bound  train  passes 
Corder,  if  there  was  no  train  on  tlie  block 
between  Higginsvlile  and  Corder,  the  arms  of 
the  semaphore  will  be  down ;  but,  if  there  Is 
another  train  between  Higginsvlile  and  Cor- 
der, the  arms  will  stand  at  right  angles. 
There  was  also  evidence  tending  to  show: 
That  It  was  the  practice  of  the  train  crews, 
when  they  approached  one  of  these  automatic 
blocks,  and  found  that  the  block  was  at  dan- 
ger, or  against  them,  to  stop  and  wait  five 
minutes,  and  send -a  flag  on  ahead  of  them. 
After  the  flag  had  be«i  out  for  a  given  length 
of  time,  the  train  would  proceed  on  behind 
the  flag,  under  control,  until  they  wait  the 
entire  limit  of  the  block.  That  the  train 
would  go  through  the  block  slowly  and  ready 
to  stop  on  short  notice,  and  the  train  crew 
would  be  on  the  lookout  and  at  their  post  of 
duty  ready  to  stop  the  train  on  short  notice. 
The  evidence  tended  to  establish  that  on 
the  morning  of  August  31,  1902,  the  deceased, 
Jolm  Lynch,  started  out  from  Higginsvlile 
on  his  tour  of  Inspection  of  the  electric  ap- 
paratus connected  with  this  automatic  block 
between  Higginsvlile  and  Corder.  He  was 
seen  by  the  witness  Emit  Smltti,  who  was  em- 
ployed at  a  coal  mine  on  the  defendant's 
road  a  mile  and  a  quarter  east  of  Higgins- 
vlile, at  woik  at  a  switch  block  a  little  west 
of  this  coal  mine,  alx>at  6  or  10  minutes  be- 
fore the  regular  passenger  train  going  east 
from  Higginsvlile  to  Corder  came  along. 
This  train  was  due  at  Higginsvlile  about  0 :38 
a.  m.  The  engine  which  afterwards  killed 
Lynch  came  from  the  east,  and  went  to  Hlg- 
giusville;.along  this  same  track  about  5  or 
10  minutes  before  the  passenger  train  went 
east  As  soon  as  the  passenger  train  passed 
going  to  Corder,  Lyndi,  Hie  deceased,  put  his 
velocipede  on  the  track,  and  looked  back  to- 
wards Higginsvlile,  and  started  east  towards 
Corder.  He  rode  four  or  five  telegraphs 
poles.  Before  going  around  the  curve,  be 
looked  again  before  he  got  onto  that  curve, 
and  was  last  seen  by  this  witness  as  he  went 
around  the  curve,  and  as  he  went  he  contin- 
ued to  look  back  west.  About  2V^  minutes 
after  the  deceased  passed  around  the  curve, 
an  engine  running  backwards  came  along 
following  the  deceased,  going  towards  Cor- 
der from  Higginsvlllo-  The  engineer  and  the 
fireman  were  on  the  eL^ine,  and  were  facing 
east,  and  looking  east.  The  engine  was  run- 
ning about  20  miles  an  hour.    The  engine 
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was  In  Bight  of  ttie  witness  for  a  qoarter  of 
a  mile  after  it  passed  tlie  coal  chute,  when  it 
passed  out  of  his  sight  by  reason  of  the  curve. 
The  witness  testified  that  the  engine  did  not 
at  any  time  give  any  signal  in  the  way  of 
a  whistle.  It  was  a  clear  day,  still,  and  no 
wind  blowing.  The  schedule  time  of  the  pas- 
senger train  from  Higginsville  to  Corder  was 
10  minutes.  It  was  due  at  HigglnsTllle  at 
0:38,  and  at  Gorder  at  9:48.  The  testimony 
tended  to  show  that  the  engine  which  fol> 
lowed  the  deceiased  arrived  at  Corder  that 
morning  not  longer  than  3  minutes  after  the 
passenger  train.  Testimony  furtlier  tended 
to  show  that  the  deceased  usually  ran  his  ve- 
locipede from  Higginsville  to  Corder  between 
9:30  and  10  o'clock  in  the  morning,  and  it 
was  his  custom  to  go  either  ahead  of  the 
mail  train,  or  a  little  after,  and  be  had  been 
so  traveling  for  about  two  or  three  weeks. 

Nell  Lewis,  a  witness  for  the  plalntlfT,  tes- 
tified that  bis  business  was  that  of  an  en- 
gineer. He  had  worked  a  short  time  at  the 
railroad  business.  He  was  at  Corder  on  the 
day  that  young  Lynch  was  killed,  and  was  at 
the  depot  when  the  passenger  train  came  in. 
It  left  there  about  10  o'clock.  He  testified, 
also,  that,  after  the  passenger  or  mall  train 
came  Into  Corder  from  Higginsville,  a  loose 
engine  also  came  In  following  it  not  longer 
than  three  minutes  after  the  passenger.  It 
was  Just  an  engine  backing  from  Higginsville 
to  Corder.  After  the  arrival  of  that  engine, 
he  went  on  another  train  to  Higginsville 
that  same  morning,  and  saw  the  body  of  John 
Lynch.  It  was  just  45  feet  east  of  the  whist- 
ling post  betweoi  Hays  Crossing  and  Ran- 
dolph Crossing,  or  a  mile  or  a  mile  and  a 
quarter  from  the  Randolph  Coal  Chutes, 
about  halfway  between  Corder  and  Higgins- 
ville. The  body  was  lying  on  the  south  side 
of  the  track,  and  was  considerably  mangled. 
He  testified  that,  from  the  point  where  the 
body  was  found,  the  track  was  perfectly 
straight  west  for  a  half  mile  or  17  telegraph 
poles,  and  that  a  person  could,  from  an  ele- 
vaticMi,  see  an  object  for  23  telegraph  poles 
west.  There  was  nothing  to  obstruct  the 
man's  view  of  an  engine  approaching  for  23 
telegraph  poles  west  He  testified,  further, 
that,  after  the  arrival  of  this  loose  engine  at 
Oorder  that  morning,  he  examined  it,  and 
the  wheels  and  the  brake  beam  were  covered 
with  blood.  He  testified  also  that  be  had 
been  a  fireman  In  the  railroad  service  some 
six  or  seven  weeks,  and  he  was  asked  to  state 
from  his  experience  within  what  distance  an 
engine  and  tender  could  be  stopped  running 
at  a  rate  of  15  or  20  miles  an  hour  by  an  ap- 
plication of  the  emergency  appliances,  and  be 
stated  that  it  could  be  done  In  from  three  to 
five  minutes. 

The  evidence  tends  further  to  show  that 
the  engine  which  caused  the  death  of  John 
Lynch  had  pulled  a  freight  train  into  Corder 
from  the  east  that  morning,  and  bad  been  de- 
tached there  from  the  train,  and  for  some 
unexplained  reason  ran  west  to  Hlgginsvlile 


with  no  one  on  It  but  the  mglneer  and  fire- 
man; that  the  conductor  and  brakeman  on 
that  Iraln  remained  at  Corder,  while  the  en- 
gineer and  fireman  took  the  engine  to  Higgins- 
ville and  back.  After  the  return  of  this 
engine  to  Corder  with  the  wheels  and  brake 
beam  stained  with  blood,  the  conductor  had 
the  engine  attached  to  the  caboose,  and  re- 
quested four  other  dtlsens  to  go  with  htm  to 
the  place  where  the  deceased  was  killed,  as 
Information  that  a  man  had  been  hurt  bad 
been  received  at  Corder.  One  of  these  citi- 
zens, Mr.  Cramer,  testified  that  he  was  one 
of  the  four  who  went  with  the  conductor  and 
brakeman  on  that  mission.  He  testified  that 
they  found  the  body  of  the  deceased  about 
45  feet  east  of  the  whistling  post,  and  that 
It  was  badly  mangled,  and  tbey  took  blm  up 
and  placed  him  on  a  door  of  the  car,  and  put 
him  In  the  cal>ooee,  and  took  him  to  Hlggins- 
villa  He  testified  that  he  walked  back  that 
afternoon  from  Higginsville  to  Corder,  and 
discovered  nothing  west  of  the  place  where 
the  body  was  found,  but  east  of  that  point 
he  found  the  velocipede  broken  up.  It  was 
about  21  rails  east  of  where  they  picked  up 
the  body,  and  on  the  north  side  of  the  track. 
This  witness  also  testified  that  the  passengw 
train  arrived  at  Corder  that  morning  about 
9:48.  There  was  evidence  also  to  the  effect 
that  a  railroad  velocipede  such  as  was  used 
by  the  deceased  on  this  occasion  makes  a 
good  deal  of  noise  as  it  is  being  propelled 
along  the  track,  and  that  a  man  riding  it  must 
protect  himself  mostly  by  his  sight. 

Mr.  N.  Jacks,  a  witness  for  the  plaintiff, 
testified  that  he  had  been  working  at  and 
about  railroads  and  locomotives  about  seven 
years ;  that  be  bad  not  run  an  engine  himself 
either  as  engineer  or  fireman,  but  bad  had 
occasion  to  see  locomotives  started  and  stop- . 
ped,  and  observed  the  distances  In  which  they 
could  be  stopped  when  running,  and  had  rid- 
den on  trains  and  In  engines,  and  had  op- 
portunities to  make  observations  as  to  dis- 
tances within  which  an  engine  or  train  could 
be  stopped;  and  that  a  locomotive  engine  and 
tender  such  as  is  used  in  the  ordinary  freight 
service,  equipped  with  air,  and  being  run  on 
a  straight  track,  in  dry  weather,  on  a  grade 
slightly  down,  and  being  operated  at  a  rate 
of  15  or  20  miles  an  hour,  with  the  engineer 
and  fireman  in  their  proper  places  on  the 
engine,  could  be  stopped  in  a  distance  of  200 
or  300  feet  by  shutting  off  the  steam  and 
using  the  air  brakes. 

The  defendant  offered  no  evidence,  but  at 
the  close  of  the  plaintiff's  case  asked  an  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence,  which  the  court  overruled,  and  the 
defendant  duly  excepted.  The  court  there- 
upon, of  its  own  motion,  instructed  the  Jury 
as  follows:  "The  court  instructs  the  Jury 
that,  although  the  Jury  may  find  that  John 
Lynch  was  In  a  perilous  situation,  yet  If  the 
Jury  find  that  he  knew  of  the  approaching 
engine,  if  any,  and  if  the  Jury  further  find 
that  the  defendant's  agents,  IX  any,  In  charge 
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»f  said  train,  had  good  reason  to  believe,  and 
(lid  believe,  that  said  Lynch  would  escape 
From  bis  perilous  position,  if  any,  witbont 
being  struck  by  said  engine,,  then  the  situa- 
tion of  said  Lynch  was  not  the  perilous  posi- 
tion referred  to  in  plalntltrs  instruction  No. 
1,  and  in  such  case  the  absence  of  ordinary 
care  cannot  be  inferred  from  the  fact  that 
defendant's  agent  did  not  in  fact  stop  said 
engine  before  It  strack  said  Lynch,  if  it  did 
strike  him." 

The  court  then  instructed  the  Jury,  at  tlie 
request  of  the  plaintiff,  as  follows:  "If  yon 
believe  from  the.  evidence  that  the  defendant 
was  a  corporation  engaged  in  operating  a 
railroad  between  HigginsviUe  and  Alma,  Mo., 
iind  that  the  deceased,  John  Lynch,  at  the 
time  of  his  death,  was  in  the  employ  of  said 
defendant,  engaged  in  the  work  of  assist- 
ing the  defendant  in  the  operation  of  a  rail- 
road ;  and  if  yon  further  believe  that  he  was, 
nt  the  time  of  his  death,  unmarried,  and  un- 
tler  the  age  of  21  years,  and  that  his  father 
was  dead,  and  that  the  plalntlfF  herein  is  his 
mother ;  and  If  you  shall  further  believe  that, 
at  and  for  some  time  before  the  time  John 
Lynch  was  killed,  be  was  employed  by  tlie 
defendant  to  look  after  and  care  for  applianoea 
In  use  by  defendant  along  its  road,  and  that 
in  pursuance  of  said  employment  it  was  his 
duty  to  pass  ov«r  defendant's  traces  on  a 
relocipede;  and  If  yon  further  And  and  be- 
lieve from  the  evidence  that  on  the  morning 
of  September  1,  1902,  immediately  after  the 
passing  of  an  east-bound  train,  the  said  John 
Lynch  put  his  velocipede  upon  the  track  at 
a  point  near  HigginsviUe,  and  ran  said  veloc- 
ipede east  after  said  passenger  train  along  de- 
fendant's tracks;  and  if  you  further  believe 
that,  when  about  one  mile  and  a  quarter  from 
xhe  point  where  be  started,  the  said  John 
Lynch  was  struck  and  killed  by  an  engine 
backing  east  on  said  track ;  and  if  you  further 
believe  that  the  deceased  had  been,  for  a 
long  time  prior  to  this  time,  in  the  habit  of 
passing  east  along  said  track  between  Hig- 
ginsviUe and  Corder  at  about  this  hour  of 
the  day;  and  if  you  further  believe  that  John 
Lornch,  while  operating  said  velodiiede  upon 
defendant's  track,  became  In  Imminent  pdril 
of  being  struck  by  defendant's  engine,  and 
defendant's  employes  in  charge  of  said  engine 
knew  of  his  peril  of  being  struck  in  time  to 
have  stopped  said  train,  and  to  have  averted 
the  Injury  to  said  deceased ;  and  If  you  shall 
further  believe  that  they  failed  to  exercise 
Ruch  care  and  stop  said  engine,  and  that  by 
reason  of  such  failure  to  exercise  such  ordi- 
nary care  the  said  engine  was  not  stopped, 
and  said  John  Lynch  was  struck  and  killed — 
then  the  Jury  must  find  for  the  plaintiff, 
though  the  Jury  may  find  that  the  deceased, 
John  Lynch,  was  guilty  of  negligence  In  run- 
ning the  velocipede  upon  the  defendant's 
track  at  the  time.  The  court  Instructs  the 
Jury  that.  If  you  find  for  plalntltT,  your  ver- 
dict should  be  for  $5,000;  no  more  nor  no 
less." 


The  court  also  gave  the  following  Instmc- 
tions  for  the  defendant:  "The  court  instructs 
the  Jury  that,  even  though  yon  may  believe 
that  the  men  in  charge  of  the  engine  In  ques- 
tion could,  by  the  exercise  of  ordinary  care, 
have  seen  the  deceased  upon  the  track  ahead 
of  the  engine  In  question,  yet  plaintiff  is  not 
entitled  to  recover  on  that  account,  but  it  is 
incumbent  upon  the  plaintiff  to  prove  to 
your  satisfaction,  by  credible  testimony,  that 
the  men  In  charge  of  said  engine  did  in  fact 
see  the  deceased  on  the  track  ahead  of  them 
and  in  a  position  of  peril,  and,  further,  that 
they  had  reason  to  believe,  and  had  good 
reason  to  believe,  that  the  deceased  did  not 
realize  his  danger  and  would  not  escape 
therefrom  -without  being  struck;  and,  fur- 
ther, that  after  so  observing  deceased  in  such 
position  of  peril,  they  failed  to  use  the 
means  at  hand  to  avoid  injury  to  deceased. 
The  court  instructs  the  Jury  that  the  fart 
that  there  was  a  collision  between  the  en- 
glnc  in  question  and  John  Lynch,  the  de- 
ceased. If  you  find  there  was  such  collision,  is 
not  in  Itself  any  evidence  of  negllgoice  on 
the  part  of  the  men  in  charge  of  such  engine. 
The  court  instructs  the  Jury  that,  in  the  al>- 
sence  of  evidence  to  the  contrary,  you  must 
presume  that  the  men  in  charge  of  the  en- 
gine in  question,  at  and  Just  prior  to  the  in- 
Jury  of  deceased,  were  exercising  ordinary 
care.  The  court  Instructs  the  Jury  that  a  re- 
covery by  the  plaintiff  must  be  based  upoa 
substantial  evidence,  and  not  upon  specula- 
tion or  conjecture  as  to  the  causes  of  a  col- 
lision between  the  engine  mentioned  in  the 
evidence  and  John  Lynch,  If  the  Jury  shall 
believe  from  the  evidence  in  the  cause  that 
there  was  such  collision.  The  court  instructs 
the  Jury  that  It  was  the  duty  of  John  Lynch, 
at  the  time  in  question,  to  look  out  for  his 
own  safety,  and  that  it  was  his  duty  to  keep 
a  sharp  lookout  for  approaching  trains  from 
both  directions,  and  that,  in  the  alMence  of 
evidence  to  the  contrary,  you  must  presume 
that  the  said  John  Lynch  saw  the  engine  In 
question  approaching  him  before  he  was 
strtick  by  the  same." 

1.  The  principal  contention  of  the  defend- 
ant Is  that  the  demurrer  to  the  evidence 
should  have  been  sustained  by  the  circuit 
court,  and  the  cause  taken  from  the  Jury.  It 
Is  conceded  by  the  learned  counsel  for  the 
defendant  that  on  the  morning  of  August  31, 
1902,  John  Lynch  was  in  the  employment  of 
the  defendant,  and  that  It  was  bis  duty  to 
go  over  the  line  of  the  defendant  from  Hig- 
ginsviUe to  Aima  to  Inspect  and  see  that  the 
electric  apparatus  maintained  by  the  defend- 
ant  for  the  control  of  Its  automatic  block  sys- 
tem between  those  stations  was  In  good 
working  order,  and  that  for  that  purpose  he 
was  authorized  to  use  a  r&llrond  velocipede 
on  the  tracks  of  the  defendant,  and  that  on 
that  morning  he  got  on  his  velocipede  at  a 
signal  station  Just  west  of  the  Kand<riph  Coa) 
Mines,  and  immediately  after  the  passenger 
or  main  train  going  east  passed  aald  coal 
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cbate,  and  started  east  following  «ald  pas- 
senger  train.  The  erldence  further  tends  to 
show,  wlthont  any  contradiction,  that,  as 
the  deceased  rode  east,  he  turned  his  bead 
backward  and  to  the  west  several  times  be- 
fore be  entered  a  cut  or  curre  about  a  quar- 
ter of  a  mile  east  of  the  coal  chute,  after 
which  be  was  not  seen  by  any  witness,  until 
his  dead  body  was  found  about  a  mile  and  a 
quarter  east  of  the  point  where  be  was  last 
seen  by  the  witness  Smith,  who  was  statl(m- 
ed  at  the  coal  chute.  The  testimony  also 
shows  that  from  2%  to  S  minutes  after 
Lynch,  the  deceased,  passed  east  around  the 
curre,  an  engine  of  the  defendant  in  charge 
of  an  engineer  and  fireman  followed,  going 
east,  running  about  20  miles  an  hour,  and 
that  the  fireman  and  engineer  on  said  engine 
had  their  faces  turned  to  the  east,  and  were 
looking  In  that  direction,  and  that  this  en- 
gine reached  Corder  about  three  minutes  aft- 
er the  passenger  train  arrived  at  that  point, 
and  that,  when  It  reached  there,  the  for- 
ward wheels  and  the  brake  beam  were  stain- 
ed with  blood.  It  also  appeared  that  inform- 
ation had  reached  the  conductor  of  the 
freight  train  to  which  this  engine  belonged 
that  a  man  bad  either  been  killed  or  injured, 
and,  accordingly,  four  other  citizens  were  re- 
quested to  go  with  the  train  in  the  direction 
of  Higginsville,  and  the  body  of  the  deceased 
was  found  about  halfway  between  Higgins- 
ville and  Corder,  and  was  taken  aboard  the 
train  and  conveyed  to  Higginsville.  Counsel 
for  the  defendant  concedes  that,  from  the 
foregoing  facts,  the  conclusion  may  be  drawn 
tbat  John  Lynch  was  killed  by  coming  in 
contact  with  tbat  engine;  but,  further  than 
that,  they  insist  all  Is  conjecture  and  gaeea- 
work.  They  assert  tbat  the  lips  of  the  en- 
gineer and  fireman  In  charge  of  this  engine 
and  tender  are  sealed  by  death.  As  to  tbls, 
tbie  only  evldmce  tbat  the  fireman  and  en- 
gineer In  charge  of  tbat  engine  on  tbat  day 
were  dead  at  the  time  of  the  trial  appears 
in  the  cross-examination  of  the  witness 
Jacks,  in  the  following  interrogatories  and 
answers:  "Q.  Do  you  know  where  the  en- 
gineer and  fireman  are  of  the  engine  that  has 
been  spoken  of  here?  Ans.  No,  sir;  I  do  not 
Q.  You  understand,  do  you  not,  that  they  are 
dead?  Ans.  I  have  heard  that;  yes,  sir." 
Nowhere  in  the  record  Is  it  disclosed  what 
were  the  names  of  the  fireman  and  the  en- 
gineer in  charge  of  that  engine  which  killed 
Lynch  that  morning.  It  is  too  obvious  for 
discussion  that  the  testimony  of  Jacks  that 
tbey  were  dead  was  the  merest  hearsay,  and, 
if  tbey  were  dead  at  the  date  of  the  trial, 
tbat  fact  was  not  establisbed  by  any  compe- 
tent evidence.  Tbat  the  Jury  were  fully  jus- 
tified in  finding  that  John  Lynch,  the  signal 
man,  was  struck  and  killed  by  that  engine 
under  the  facts  already  narrated,  we  think  is 
too  plain  for  discussion.  But  the  learned 
counsel  for  the  defendant  insists  that,  con- 
<!edlng  be  was  struck  by  the  engine,  there 
was  no  evidence  that  at  the  time  of  his 


death,  and  just  prior  thereto,  John  Lynch 
was  upon  bis  velocipede  on  the  railroad 
track.  In  support  of  the  allegation  in  the  pe- 
tition that  John  Lynch  was  on  his  veloci- 
pede at  the  time  be  was  struck  and  killed  by 
said  engine,  the  plaintiff,  among  other  things, 
calls  attenticm  to  the  original  answer  filed 
by  the  defendant  in  this  cause,  wherein  it 
admits  that  "John  Lynch  was  in  its  employ- 
ment, and  that  it  was  his  duty  to  run  a  ve- 
locipede car  over  its  tracks  at  and  between 
the  stations  of  Higginsville  and  Alma,  and 
then  alleges  tbat  the  Injuries  received  by  the 
said  Lyndi  were  in  part  caused  by  bis  own 
negligence,  which  directly  contributed  there- 
to, in  this,  that  the  said  John  Lynch  was  rid- 
ing along  the  track  of  defendant  upon  a  track 
bicycle,  and  failed  to  keep  proper  lookout  for 
trains  tbat  were  constantly  running  upon 
said  track,  and,  upon  the  approach  of  one  of 
said  trains,  failed  to  remove  from  said  track, 
and  otherwise  negligently  and  carelessly  con- 
ducted himself  in  the  premises."  Tbat  it 
was  competent  for  the  jury  to  weigh  tbls  al- 
legation of  the  defendant's  original  answer, 
as  an  admission  that  the  deceased  was  struck 
and  killed  while  he  was  operating  his  veloci- 
pede on  the  track,  we  also  think  is  well  set- 
tled. Walser  v.  Wear,  141  Mo.,  loc.  cit  463, 
464,  42.  S.  W.  928,  and  cases  cited;  Spur- 
lo<^  V.  By.  Co.,  126  Mo.  404,  28  &  W.  634; 
Mahan  v.  Brlnell,  04  Mo.  App.,  loc.  dt  171, 
67  S.  W.  990. 

But  in  addition  to  tbls  admission  in  the 
answer  made  by  the  defendant  when  the 
cause  was  yet  new,  tbe  testimony  establish- 
ed that,  when  last  seen,  the  deceased,  John 
Lynch,  was  operating  his  velocipede  on  the 
track  and  traveling  east  about  2%  or  8 
minutes  ahead  of  the  engine  which  after- 
wards struck  and  killed  him  when  it  pass- 
ed the  curve  east  of  tbe  Randolph  Coal 
Chutes,  and  tbe  evidence  shows  that  not 
only  was  Lynch  himself  struck  and  mangled 
by  the  engine,  but  the  velocipede  was  smashed 
and  broken  when  it  was  found  some  600  or 
600  feet  from  where  his  body  lay  on  the  side 
of  tbe  track.  The  principle  that  a  state  of 
facts  once  shown  to  exist  will  be  presumed 
to  continue,  until  the  contrary  is  shown,  has 
been  long  recognized  In  this  state.  Pope  v. 
Cable  Ry.  Co.,  99  Mo.,  loc.  dt  404,  405, 
12  S.  W.  891;  State  v.  Lowe,  93  Mo.,  loc. 
cit  571,  6  S.  W.  889.  And  hence,  when  the 
plaintiff  bad  establisbed  tbat  John  Lynch 
was  riding  on  bis  velocipede  on  tbe  morning 
of  his  death  going  east  and  that  the  engine 
and  tender  which  struck  and  killed  blm  was 
following  about  2%  or  3  minutes  later  on  tbe 
same  track,  and  moving  at  a  rate  of  20  miles 
an  hour,  and  in  a  few  minutes  afterwards 
bis  body  was  found  mangled  on  the  side  of 
tbe  track,  and  tbe  velocipede  be  was  riding 
was  also  smashed  and  broken  up  a  short  dis- 
tance east  of  where  bis  body  was  found,  we 
think  tbe  jury  were  clearly  authorized  to 
Infer  that  when  be  was  struck  and  killed, 
be  was  yet  upon  the  velocipede,  in  tbe  ab- 
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sence  of  all  evidence  to  tbe  contrary.  Nor 
do  we  think  this  Inference  Is  rebutted  by  the 
testimony  that  signal  men  would  frequently 
stop  along  tbe  section  to  work  on  matters 
that  might  need  attention,  nor  by  the  conjec- 
ture of  counsel  for  the  defendant  that  It 
was  possible  that  he  bad  gotten  ofT  of  his 
velocipede  and  was  engaged  In  examining 
the  electric  apparatus,  or  that  he  might  have 
left  bis  velocipede  on  the  track  while  he  got 
oIT  to  examine  or  repair  the  apparatus. 
There  was  not  tbe  slightest  testimony  tend- 
ing to  confirm  either  of  these  conjectures. 
On  the  contrary,  as  already  said,  the  admis- 
sions of  the  defendant  In  its  original  answer, 
taken  In  connection  with  the  known  facts  in 
evidence  as  to  the  relative  position  of  the  de- 
ceased and  the  engine  following  him,  pre- 
sented an  exceedingly  reasonable  inference 
that  be  was  yet  on  bis  velocipede  whea  the 
engine  and  the  tender  overtook  blm  and  killed 
him  and  broke  up  his  velocipede. 

But  It  is  Insisted  that  there  war  absolute- 
ly no  evidence  that  the  engineer  and  fireman 
of  the  engine  actually  knew  that  John  Lyncb 
was  upon  the  track  ahead  of  their  englna  It 
Is  true,  as  already  stated,  tbe  day  was  clear, 
the  track  for  a  distance  of  from  a  half  to 
two-thirds  of  a  mile  from  tbe  west  to  where 
the  deceased  was  struck  was  straight,  and 
tbe  velocipede  and  the  man  thereon  was  an 
object  that  could  not  escape  being  seen  by 
the  engineer  and  tbe  fireman  with  tbelr  faces 
turned  towards  tbe  east,  tbe  direction  In 
which  their  engine  and  tender  and  the  veloc- 
ipede were  traveling  at  the  time.  As  was 
said.  In  Reyburn  v.  Railroad,  187  Mo.,  loc. 
clt  575,  86  S.  W.  176:  "The  engineer  and 
fireman  could  not  help  but  see,  unless  they 
purposely  shut  their  eyes.  And  it  is  a  fact 
to  be  considered,  In  this  connection,  that  the 
defendant  failed  to  call  either  the  engineer 
or  fireman  as  a  witness."  In  RIne  v.  0.  tc 
A.  Ry.  Co.,  100  Ma,  loc.  clt  234,  12  S.  W. 
641,  Black,  J.,  speaking  for  this  court,  said: 
"Evidence  of  tbe  negligence  need  not  be  di- 
rect and  positive.  'In  tbe  nature  of  the  case, 
tbe  plaintiff  must  labor  under  difficulties  in 
proving  the  fact  of  negligence,  and,  as  that 
fact  Itself  is  always  a  relative  one.  It  Is 
susceptible  of  proof  by  evidence  of  circum- 
stances bearing  more  or  less  directly  upon 
the  fact  of  negligence,  a  kind  of  evidence 
which  might  not  be  satisfactory  in  other 
classes  of  cases  open  to  clearer  proof.'  1 
Shear.  &  Red.  on  Neg.  (4th  Ed.)  g  58.  A  de- 
murrer to  tbe  evidence  admits  every  fact 
which  tbe  Jnrors  may  Infer  from  the  evidence 
before  them,  and  should  be  allowed  only 
when  tbe  evidence  thus  considered  falls  to 
make  proof  of  some  essential  averment  No- 
enlnger  v.  Vogt,  88  Mo.  592,  and  cases  cited. 
All  the  circumstances  surrounding  the  ac- 
cident are  to  be  considered,  and,  when  this 
Is  done,  we  are  of  tbe  opinion  that  there  is 
evidence  from  which  tbe  Jury  could  well  find 
that  tbe  fireman  at  least  saw  RIne  on  tbe 


track,  and  that,  too.  In  time  to  have  saved 
bis  life." 

In  Scbleretb  r.  Railway  Co.,  115  Mo.  87, 
21  S.  W.  1110,  a  case  in  which  a  track  walker 
was  killed,  tbe  opinion  of  this  court  in  banc. 
In  reciting  the  facts,  says:  "The  deceased 
started  west  walking  on  the  track.  The  road 
was  level,  and  the  view  along  the  track  was 
unobstructed.  The  engine  and  tender  follow- 
ed In  a  few  minutes,  and  had  proceeded 
about  1,300  feet  when  whistles  from  tbe  en- 
gine were  heard,  and  deceased  was  seen  im- 
mediately lying  beside  the  track.  The  evi- 
dence shows  that  the  deceased  had  worked 
for,  a  number  of  years  on  tbe  track  of  de- 
fendant's road  In  tbe  city  of  St  Lonis,  and 
was  perfectly  familiar  with  tbe  running  of 
trains  thereon.  Tbe  deceased  started  to  his 
work  walking  on  the  track  upon  which  trains 
going  In  the  same  direction  were  run.  No 
witness  saw  the  train  strike  the  deceased, 
and  it  does  not  appear  that  he  was  struck 
while  on  the  track,  or  beside  It"  Upon  this 
state  of  facts,  the  court  held  a  verdict  for 
plaintiff  was  sustained  by  the  evidence,  and 
the  summary  of  the  holding  Is  as  follows : 
"The. deceased,  a  track  repairer  In  the  com- 
pany's service,  while  walking  along  Its  tracks 
to  worlE,  was  killed  by  a  locomotive  going  In 
the  same  direction.  The  track  was  level,  and 
the  view  unobstructed.  Tbe  engine  and  ten- 
der bad  followed  the  deceased  a  few  mo- 
ments after  be  started,  and  bad  only  gone 
about  1,300  feet  when  the  accident  occurred. 
Held  that  while  tbe  deceased  may  have  been 
guilty  of  contributory  negligence  In  walkln{; 
upon  tbe  track  and  In  not  seeing  the  engrlne, 
yet  tbe  case  was  properly  submitted  to  the 
Jury  on  tbe  issue  whether  the  engineer  uKd 
proper  care  to  see  tbe  danger  In  which  the 
deceased  had  placed  himself  and  to  avoid  in- 
juring him." 

In  Payne  v.  Railroad,  105  Mo.  App.  156,  79 
S.  W.  719,  the  plaintiff  was  riding  a  veloci- 
pede upon  the  track,  and  the  Kansas  City 
Court  of  Appeals,  through  Judge  E^lsoD. 
said:  "There  being  evidence  tbe  tendency  of 
which  was  to  show  that  plaintiff  was  original- 
ly on  the  track,  and  especially  that  defend- 
ant's servants  knew  be  was  usually  going 
over  the  track  at  the  time  of  the  accident  It 
became  the  duty  of  such  servants  to  keep 
a  vigilant  lookout  for  him,  and,  if  by  such 
watchfulness  they  could  have  discovered  blm 
in  time  to  have  avoided  the  collision,  ttae 
defendant  Is  liable  for  their  failure  to  do  ao, 
and  even  though  It  be  considered  that  plain- 
tiff was  negligent  In  not  looking  badi,  when 
by  so  doing  be  might  have  discovered  an  ap- 
proaching engine  In  time  to  have  gotten  off  of 
tbe  track,  yet  If  defendant's  servants  ml^t 
have  seen  him  by  proper  watchfulness  and 
care,  a  liability  arose  in  his  behalf  notwith- 
standing his  own  carelessness." 

In  this  case  It  appears  that  the  deceased 
bad  for  several  weeks  been  regularly  employ- 
ed in  inspecting  tbe  electrical  apparatus  that 
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was  nsed  In  connection  with  the  automatic 
block  system  between  HlgginsTlUe  and  Cor- 
der,  and  that  he  regularly  rode  upon  the  rail- 
road bicycle  between  these  stations  In  going 
to  and  from  his  work,  and  that  on  the  morn- 
ing in  question  the  engine  and  tender  which 
afterwards  struck  blm  had  passed  west  over 
this  section  of  the  road  goli>g  Into  Hlgglns- 
vllle,  and  there  was  evldent'e  tending  to  show 
that  at  the  time  he  was  engaged  In  Inspecting 
the  signals  near  Randolph  Coal  Chutes.  It  la 
also  In  evidence  that,  when  this  engine  return- 
ed east  following  the  deceased,  it  was  run- 
ning backward  with  the  tender  in  front,  and 
It  was  not  only  their  duty,  under  such  cir- 
cumstances, to  keep  a  lookout,  but  the  evi- 
dence shows  that  only  a  very  few  minutes  be- 
fore they  struck  him  they  were  actually  look- 
ing ahead.  From  the  time  they  turned  the 
curve  east  of  the  coal  chute,  until  they  struck 
him,  the  track  was  straight  and  unobstructed, 
and  the  day  was  clear  and  bright,  and  there 
was  absolutely  nothing  to  keep  them  from 
seeing  an  object  as  large  as  a  velocipede  with 
a  man  upon  it  Even  If  they  had  testified 
that,  under  these  circumstances,  they  did  not 
see  Lynch,  the  jury  were  not  bound  to  accept 
their  statement  as  true.  Payne  v.  Railroad, 
138  Mo.,  loc.  clt  675.  38  S.  W.  308.  As  said 
In  the  RIne  Case,  knowledge,  like  actual  no- 
tice, may  be  proved  by  direct  evidence,  or  It 
may  be  inferred  from  facts  and  dnnimstan- 
ces.  When  it  is  inferred  from  facts  and  clrcimi- 
stances.  It  Is  actually  knowledge,  as  when 
proved  by  direct  evidence  an  opportunity  to 
know  will  tinder  some  circumstances  go  far  to 
show  knowledge,  and  under  other  circumstan- 
ces It  may  be  of  little  valuer  So  that,  given 
the  facts  that  the  deceased  was  on  his  veloci- 
pede on  the  track  on  a  clear  morning,  with  no 
obstruction,  and  the  engine  and  tender  fol- 
lOT^lng  immediately  behind  him  after  an  In- 
terval of  not  more  than  three  minutes,  with 
the  engineer  and  fireman  in  their  places,  and 
looking  east  in  the  direction  of  the  velocipede, 
there  was  ample  evidence  tending  to  show 
that  the  engineer  and  fireman  saw  the  de- 
ceased on  the  track  ahead  of  them,  and  that. 
too,  that  they  saw  him  In  ample  time  to  have 
prevented  the  engine  from  striking  him. 
Kppstein  V.  Railway  Co.,  197  Mo.  720,  94  S. 
W.  967, 

The  next  proposition  urged  in, support  of 
the  demurrer  to  the  evidence  is  necessarily 
closely  associated  with  the  last  contention, 
and  that  Is  that  there  was  no  evidence  that 
the  deceased  was  In  a  position  of  peril  and 
unaware  thereof.  If  we  are  correct  In  hold- 
ing that  the  evidence  was  sufficient  to  show 
that  the  engineer  and  fireman  saw  the  de- 
ceased upon  his  velocipede  moving  east  on  the 
track  In  front  of  them,  and  they  were  pro- 
pelling their  engine  at  the  rate  of  20  miles 
an  hour,  and  if,  as  the  defendant's  original 
answer  states,  John  Ltynch  was  keeping  no 
proper  lookout  for  trains  in  his  rear,  the  con- 
clusion Is  Inevitable  that  he  was  in  a  posi- 
tion of  peril  from  the  approaching  engine  and 


tender,  and  all  the  facts  and  drcumstancea 
Indicated  to  the  engineer  and  fireman  that 
he  was  unaware  of  his  danger,  and,  although 
he  might  have  been  guilty  of  negligence  in 
not  discovering  that  the  engine  and  tender 
were  following  him,  It  was  the  duty  of  the 
engineer  and  fireman  to  have  warned  him  of 
their  approach,  and.  If  necessary,  have  stop- 
ped the  engine  and  tender  in  time  to  liave 
avoided  striking  him ;  but  the  evidence  tends 
strongly  to  show  that  they  did  not  give  him 
any  warning  whatever,  not  even  by  sounding 
a  whistle  to  notify  him  of  their  approach. 
But  the  learned  counsel  for  defendant  state 
that  there  is  not  a  scintilla  of  proof  that  the 
engineer  and  fireman  did  not  endeavor  to  stop 
the  engine  and  tender.  The  defendant  did 
not  offer  any  evidence  In  this  case,  and  the 
plaintiff  was  unable  to  produce  any  witness 
who  actually  saw  the  collision ;  but  the  testi- 
mony Itself  shows  that  the  engine  and  tender 
which  struck  and  killed  the  deceased  was 
following  Immediately  behind  the  deceased, 
and  that  no  signal  whatever  was  given  to  the 
deceased  of  Its  approach,  and  the  testimony 
tended  to  show  that  an  engine  and  tender 
could  easily  have  been  stopped.  That  It  was 
stopped  either  before  or  after  striking  deceas- 
ed, we  think,  is  too  clear  for  serious  dis- 
cussion. That  it  was  going  at  a  rapid  rate 
of  speed  when  It,  knocked  the  deceased  off  of 
the  velocipede  is  evidenced  by  the  fact  that 
it  continued  and  drove  the  velocipede  before 
it  some  500  or  600  feet  before  throwing  It 
from  the  track,  and  that  It  reached  Corder 
only  three  minutes  after  the  passenger  ar- 
rived there.  It  Is  significant  that,  after  strik- 
ing the  deceased  and  knocking  him  from  his 
velocipede,  the  engine  and  tender  were  not 
stopped,  and  no  effort  made  to  go  to  the . 
assistance  of  the  unfortunate  man,  but  that 
the  engine  proceeded,  making  the  usual  sched- 
ule time  between  these  stations  Into  Cor- 
der. That  the  engineer  and  fireman  could  not 
have  been  Ignorant  of  the  injury  of  the  de- 
ceased is  demonstrated  by  the  fact  that,  al- 
though no  other  persons  saw  the  disaster,  in- 
formation was  conveyed,  immediately  upon 
the  arrival  of  this  tender  and  engine  at  Cor- 
der, to  the  conductor  of  the  train,  who  had 
remained  at  Corder,  and  he  at  once  besought 
the  kindly  offices  of  some  of  the  bystanders 
at  the  station  to  return  with  him  to  the 
scene  of  the  collision.  That  this  information 
was  conveyed  by  the  engineer  and  fireman 
the  Jury  could  have  had  no  doubt.  Bad  they 
tarried  long  enough  to  have  stopped  their  en- 
gine and  gone  to  the  assistance  of  the  un- 
fortunate man  and  taken  him  upon  their  en- 
gine to  Oorder,  It  is  clear  that  the  engine 
would  not  have  reached  Corder  within  the 
schedule  time,  and  such  the  instincts  of  hu- 
manity demanded  at  their  hands.  So  that 
the  express  testimony  that  no  signal  of  dan- 
ger was  given  to  the  unfortunate  man,  and 
the  arrival  of  the  train  on  schedule  time  at 
Corder,  we  think  fully  Justified  the  Jury  In 
finding  that  no  effort  whatever  was  made  to 
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check  tbe  speed  of  the  engine  and  tender 
which  killed  the  deceased.  There  was  posi- 
tive testimony  that  the  velocipede  made  con- 
siderable noise  by  Its  running,  and  there  was 
no  proof  that  the  running  of  a  single  engine 
and  tender,  without  any  cars  attached  to  It, 
would  have  overcome  the  noise  made  by  tbe 
velocipede,  and  thus  apprised  the  deceased 
of  its  approach.  Accordingly,  In  our  opinion, 
the  court  committed  no  error  In  overruling 
the  demurrer  to  the  evidence  and  in  submit- 
ting this  cause  to  the  Jury  as  it  did  upon  the 
first  Instruction  given  In  behalf  of  the  plain- 
tiff. 

2.  But  It  Is  Insisted  that  the  deceased  was 
guilty  of  such  contributory  negligence  as  will 
debar  bis  mother  from  a  recovery  In  this 
cause.  In  the  consideration  of  tbls  conten- 
tion, it  is  to  be  noted,  in  the  first  place,  that 
tbe  deceased  was  not  a  trespasser  upon  the 
track  of  the  defendant  at  tbe  time  be  was 
struck  and  killed,  bat  was  a  servant  of  the 
defendant  In  the  line  of  the  duty  imposed 
upon  him  by  the  defendant  It  is  alleged  in 
the  answer  that  tbe  deceased,  under  bis  em- 
ployment, went  from  time  to  time  along  the 
defendant's  track  upon  a  velocipede  car  for 
tbe  purpose  of  incpecting  the  electrical  ap- 
paratus which  the  defendant  had  installed 
for  the  control  of  its  trains  oa  the  block  be- 
tween HigglnsviUe  and  Corder,  and  tbe  evi- 
dence abundantly  established  ttiat  it  had  been 
bis  custom  for  several  weeks  at  least  prior 
to  bis  death  to  go  over  this  block  either  Just 
before  or  after  the  passenger  train  which  ar- 
rived at  HigglnsviUe  <xi  the  regular  schedule 
time  atraut  9:S8  each  morning,  and  that  on 
the  morning  in  question,  immediately  after 
tbe  passing  of  the  passenger  train,  he  put  his 
velocipede  on  tlie  track  and  started  east  in 
the  performance  of  bis  duty.  Following  im- 
mediately, as  he  was,  a  regular  passenger 
train,  it  caimot  be  said  as  a  matter  of  law 
that  be  was  guilty  of  negligence  in  having  his 
velocipede  upon  tbe  track  on  this  block,  be- 
cause by  so  doing  be  was  in  no  danger  of 
meeting  a  west-bound  train  at  that  time ;  nor 
was  he  chargeable  as  a  matter  of  law  with 
notice  that  anotber  train  or  (wild)  engine 
would  follow  so  closely  upon  the  heels  of  a 
passenger  train,  and  run  at  such  a  great  rate 
of  speed.  "Ordinary  care"  is,  of  coarse,  a 
relative  term,  and,  in  determining  whether 
the  deceased  was  in  the  exercise  of  ordinary 
care  in  running  liis  velocii)ede  upon  this 
track  at  the  time  he  was  killed,  it  mast  be 
conceded  that  there  were  times,  places,  and 
occasions  when  the  defendant  and  the  deceas- 
ed alike  were  of  the  opinion  that  he  could 
operate  bis  velocipede  on  the  track  with  rea- 
sonable safety,  especially  where  the  block 
system  was  in  use,  as  it  appears  it  was  on  tl>e 
defendant's  road  between  these  stations  at 
tbe  time.  Certainly  it  cannot  be  said  that 
the  deceased  was  charged  with  knowledge 
that  an  (wild)  engine  would  be  run  back- 
wards immediately  following  a  passenger 
train,  and  in  such  close  proximity  to  it,  and 


the  uncontradicted  evidence,  tended  to  show 
that  this  engine  which  struck  blm  was  only 
21^  minutes  behind  the  passenger  train  when 
it  passed  the  Randolph  Coal  Chutes,  and  ar- 
rived in  Corder  only  3  minutes  behind  it. 
Moreover,  there  was  evidence  wliich  tended 
to  show  that  the  passenger  train  which  pre- 
ceded this  engine  and  tender,  which  killed 
tbe  deceased,  were  occupying  the  block  be- 
tween HigginsviUe  and  Corder  at  one  and  the 
same  time,  and  there  was  evidence  that  it 
was  the  practice  of  the  train  crews,  when 
they  approached  one  of  these  automatic  blocks 
and  found  that  tbe  semaphore  indicated  that 
anotber  train  was  in  the  block,  to  stop  and 
wait  five  minutes,  and  send  a  fiag  atiead  of 
them,  and,  after  the  flag  bad  been  oat  a  given 
length  of  time,  the  second  train  which  bad 
entered  the  block  would  proceed  on  behind 
tbe  flag  under  control  until  it  went  the  full 
length  of  the  block ;  that  tbe  train  would  go- 
through  the  block  slowly  and  ready  to  stop 
on  short  notice.  It  was  a  fair  Inference  for 
the  Jury  to  draw  that,  of  all  men,  the  de- 
ceased, who  was  in  charge  of  electrical  ap- 
paratus governing  trains  on  this  block,  was 
fully  acquainted  with  tbe  rules  and  practice 
of  tbe  trainmen  in  handling  their  trains  on 
these  blocks,  and  that  be  had  little  reason 
to  anticipate  that  the  engine  which  Idlled 
him  would  proceed  in  disregard  of  the  com- 
mon practice  governing  trains  under  tbe 
block  system.  There  was  also  testimony  that, 
when  tbe  trainmen  observed  a  velocipede  on 
tbe  track,  it  was  their  doty  to  signal  him  by 
sounding  the  whistle,  and,  if  be  gave  no  evi- 
dence of  leaving  tbe  track,  then  it  was  their 
duty  to  stop.  And  tbe  evidence  in  this  case 
tended  to  show  ttiat  no  such  whistle  or  other 
warning  was  given  tbe  deceased,  and,  as 
already  said,  the  noise  of  his  velocipede  might 
well  liave  prevented  bis  hearing  tbe  approach 
of  tbe  single  engine  and  tender  running  down- 
grade and  with  no  cars  attached  to  it. 

We  think  that  tbe  court,  in  these  circum- 
stances, would  not  have  been  Justified  in  In- 
structing the  Jury,  as  a  matter  of  law,  that 
tlie  deceased  was  guilty  of  such  contributory 
negligence  as  would  bar  a  recovery  by  tlie 
plaintiff.  As  said  by  tbe  Supreme  Court  of 
Minnesota,  In  Slette  v.  Railway  Co.,  53  Minn. 
343,  55  N.  W.,  loc.  elt  138:  "For  one  not  em- 
ployed in  railway  service  to  risk  bis  life  by 
attempting  to  run  a  band  car  in  advance  of 
a  train  known  to  be  approaching  would,  of 
course,  be  negligence;  but  such  conclusion  is 
not  a  inatter  of  course  in  the  case  of  railroad 
sectionmen  whose  duty  requires  them  to  be 
thus  upon  and  pass  over  tbe  railway,  al- 
though there  may  be  obvious  danger  in  so 
doing.  From  tbe  fact  that  such  conduct  is 
dangerous,  it  does  not  necessarily  follow  that 
It  should  be  characterized  as  negiigoice.  The 
service  necessarily  Involves  exposure  to  dan- 
ger, and  tbe  question  of  the  propriety  of  the 
servant's  conduct  must  be  considered  with 
regard  to  the  nature  of  tbe  service  and  tbe 
duties  which  be  has  to  iterform."    Tbe  dls- 
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Unction  made  by  tbe  courts  between  those 
vbo  are  trespassers  upon  tbe  tracks,  and 
those  whose  duty  does  not  require  tbem  to 
be  upon  tbe  tracks,  and  those  who  are  right- 
fully on  the  track,  bas  been  announced  by 
the  courts  in  other  jurlsdli^tlons.  St  Louis 
S.  W.  R.  Co.  T.  Jacobsop,  28  Tex.  Cir.  App. 
150.  ca  S.  W.  1111;  Railway  Co.  T.  Seibert 
(Ky.)  55  S.  W.  8!».  Among  other  cases,  tbe 
lennied  counsel  for  tbe  defendant  cite  us  to 
tbe  case  of  Jolly  t.  Railroad,  03  Mlcb.  370, 
53  N.  W.  526,  but  we  think  the  fa;te  of  that 
case  are  widely  different  from  those  pre- 
sented by  this  record.  Obviously,  the  same 
learned  court  did  not,  tbe  very  next  year  aft- 
er its  promulgation,  consider  it  as  conflicting 
with  their  views  as  expressed  in  tbe  case  of 
Slette  V.  Railway  Co..  53  Minn.  841,  «56  N. 
W.  137,  from  which  we  have  already  quoted. 
Counsel  have  also  cited  us  to  tbe  case  of 
Petty  T.  Railroad.  179  Mo.  666,  78  S.  W.  1008, 
which  was  a  crossing  case  In  which  the  In- 
jured person  was  not  on  the  track,  but  was 
approaching  it  and  drove  immediately  in 
front  of  the  approaching  car,  which,  accord- 
ing to  her  evidence,  could  have  been  seen  for 
a  distance  of  1,200  feet  before  it  reached  the 
crossing.  There  was  a  light  upon  the  car, 
and  the  gong  was  sounded,  and  yet  the  plain- 
tiff drove  Immediately  upon  the  track  In 
front  of  the  car,  and  tbe  evidence  showed 
that  the  motorman  used  every  exertion  to 
stop  tbe  car.  Obviously,  that  case  Is  not  in 
point  here,  and  the  same  may  be  said  also 
of  Warner  v.  Railroad,  178  Jro.,  loc.  cit  182, 
77  S.  W.  67,  In  which  the  court  says  there 
was  absolutely  no  evidence  whatever  that 
the  deceased  was  on  tbe  track  when  the  car 
approached,  etc.  Counsel  also  cite  us  to  the 
case  of  McGrath  v.  Transit  Co.,  107  Mo.  07, 
94  S.  W.  S72.  In  that  case,  McGrath  was,  on 
tbe  day  of  the  accident,  and  for  some  time 
prior  thereto,  employed  by  tbe  defendant  as  a 
track  repairer  or  laborer  upon  Its  tracks,  and 
this  conrt  held,  upon  review  of  all  the  evi- 
dence In  the  case,  that  the  particular  negli- 
gence charged  in  the  petition  was  not  eetab- 
llshed,  and  cites  the  familiar  doctrine  of  this 
court  that,  where  the  plaintiff  chooses  to 
allege  specific  acts  of  negligence,  the  burden 
of  proving  such  specific  negligence  is  upon 
him,  and  the  recovery,  if  had  at  all,  must  be 
upon  the  specific  negligence  pleaded.  And  it 
was  held  In  that  case  that  there  was  complete 
failure  to  prove  the  8i>eciflc  acts  of  negligence 
<diarged.  But  tbe  court  went  also  further, 
and  held  that  the  demurrer  to  the  evidence 
should  have  been  sustained  on  the  ground 
that  tbe  contributory  negligence  of  the  de- 
ceased barred  recovery,  and  cited  at  length 
from  the  decision  of  this  court  in  Kvans  v. 
Railroad,  178  Mo.,  loc.  dt  617,  77  S.  W.  518, 
in  which  Judge  Burgess,  speaking  for  tbe 
court,  said:  "It  will  not  do  to  apply  the  (hu- 
manitarian) doctrine  In  all  its  strictness  to 
sectlonmen  whose  business  It  is  to  work  upon 
and  keep  in  repair  railroad  tracks,  for  they 
are  supposed  to  look  after  their  own  personal 


safety,  and  to  know  of  tbe  time  at  which 
trains  pass,  to  look  for  them,  and  see  them, 
and  to  move  out  of  tbe  way.  It  Is  common 
knowledge  that  these  men  often  voluntarily 
wait  until  trains  get  dangerously  close  to 
tbem,  and  then  step  out  of  danger,  and  let 
them  pass  by;  and  to  require  trains  to  stop 
upon  all  such  occasions,  when  sectlonmen  are 
discovered  on  the  track  at  work,  would  not 
only  be  Imimslng  upon  railroads  unjust  bur- 
dens, but  would  greatly  interfere  with  traflSc 
and  travel.  Those  in  charge  of  trains  have 
the  right  to  presume,  in  the  first  place,  that 
such  persons  will  keep  out  of  danger,  and  not 
until  they  have  good  reason  to  believe  they 
will  not  do  so,  and  then  fail  to  use  all  proper 
means  at  their  command  to  prevent  injuring 
tbem,  in  consequence  of  which  they  are  in- 
jured by  reason  of  the  willful  negligence  of 
those  In  charge  of  the  train,  should  the  de- 
fendant be  held  liable,  and  there  was  nothing 
of  that  kind  in  this  case."  To  the  same  effect 
is  Davles  V.  Railroad,  150  Mo.  1,  50  S.  W. 
082,  and  Clancy  v.  Railroad,  102  Mo.  615,  01 
S.  W.  COO. 

Recurring  to  the  Bvans  Case,  an  examina- 
tion of  the  facts  upon  which  that  opinion  was 
predicated  will  show  that  Evans,  for  four  or 
five  years  prior  to  bis  death,  bad  been  labor- 
ing in  tbe  employment  of  the  railway  com- 
pany. Tbe  accident  occurred  at  Handoipb  ou 
the  16tb  day  of  October,  1808.  On  tbe  day 
he  was  killed,  he  was  engaged  in  cutting 
weeds  along  the  railroad  track  at  a  point  ou 
or  near  a  road  crossing  125  yards  east  of  the 
Wabash  depot  in  said  town.  At  that  time 
the  regular  fast  freight  train,  east-bound, 
which  was  not  scheduled  to  stop  at  Randolph, 
passed  that  place  at  2:12  in  the  afternoon. 
This  train  had  been  running  on  that  time 
card  for  a  long  time  prior  to  October  15, 
1806,  and  was  well  known  as  a  meat  train. 
This  train  was  exactly  on  time  on  October 
15^  1898,  the  train  whistled  at  tbe  whistling 
po«t,  a  quarter  of  a  mile  west  of  Randolph 
Station,  and  tbe  bell  ringer  on  tbe  engine,  an 
automatic  contrivance,  was  started  at  the 
time  the  whistle  was  blown,  so  that  the  bell 
rung  from  the  whistling  post  until  the  train 
passed  Randolph.  It  was  a  clear  day,  with 
tbe  wind  blowing  from  the  southwest.  As  tbe 
train  was  not  scheduled  to  stop  at  Randolph, 
its  speed  was  not  slackened  after  whistUug 
at  the  post  Tbe  engineer  wblstled  one  long 
blast  as  a  station  signal,  and  then  gave  a 
short  whistle  as  answer  to  a  signal  from  the 
conductor  not  to  stop.  Seeing  a  group  of  men 
working  close  to  the  track  near  the  crossing 
just  west  of  Randolph,  the  engineer,  when 
300  or  400  feet  west  of  tbe  crossing,  whistled 
again  a  danger  or  Warning  signal,  four  short 
quick  blasts.  The  men,  as  the  engineer  saw 
them,  separated  then;  some  on  one  side  of 
the  track,  and  some  on  the  other.  After 
coming  within  60  feet  of  tbe  men,  the  en- 
gineer's view  of  them  was  shut  off  by  tbe 
front  part  of  tbe  engine.  Bvans,  the  deceas- 
ed, was  never  seen  by  either  the  engineer  J>r 
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the  fireman  In  the  position  of  danger  or  peril 
prior  to  the  accident;  In  fact,  they  did  not 
know  that  any  one  had  been  struck  by  the 
engine  until  after  they  had  reached  Lexing- 
ton Junction,  some  distance  east  of  Randolph 
Station.  All  the  eyewitnesses  agreed  that 
E^vans  never  paid  the  slightest  attention  to 
the  approach  of  the  train,  though  it  was  in 
plain  Tlew  for  at  least  a  mile  west  of  Ran- 
dolph Station.  The  other  sectlonmen  both 
saw  and  heard  the  approaching  train,  and 
kept  out  of  its  way,  and,  while  Evans  walk- 
ed east  on  the  ends  of  the  ties  on  the  Hanni- 
bal track  until  the  train  was  within  60  or  75 
feet  of  him,  and  then  started  across  the 
defendant's  trac^  directly  in  front  of  the 
train,  the  foreman  and  two  of  the  other  sec- 
tlonmen shouted  a  warning  to  him  in  a  loud 
voice.  There  was  no  rule  in  force  as  to  sig- 
oalB  to  sectlonmen,  as  each  man  was  sup- 
posed to  look  out  for  himself.  Under  these 
facts  it  was  said  by  this  court:  "It  wUl  not 
do  to  apply  this  rule  (the  humanitarian  rule) 
in  all  its  strictness  to  sectlonmen  whose  busi- 
ness It  is  to  work  upon  and  keep  In  repair 
railroad  tracks,  for  they  are  supposed  to  look 
after  their  own  personal  safety,  and  to  know 
of  the  time  at  which  trains  pass,  to  look  for 
them,  and  see  them,  and  to  move  out  of  the 
way."  As  applied  to  the  facts  of  that  case, 
the  decision  held  that  Evans'  widow  could 
not  recover,  and  in  our  opinion  was  absolute- 
ly correct  There  was  not  the  slightest  evi- 
dence of  any  negligence  upon  the  part  of  the 
railroad,  the  signals  were  all  given  and  heard 
by  the  bystanders,  and  the  train  was  a  regu- 
lar train,  which  passed  every  day  at  that 
hour,  and  was  exactly  on  time  on  the  day 
Evans  was  killed.  Evans  was  an  old  em- 
ploy6  of  the  company,  and  worked  on  that 
section,  and,  as  said  by  the  court,  it  was  his 
duty  to  know  of  the  time  at  which  the  trains 
passed,  to  look  for  them,  and  move  out  of  the 
way.  And  those  in  charge  of  the  train  had 
the  right  to  presume  that  be  would  keep  out 
of  danger,  and,  until  the  engineer  had  good 
reason  to  believe  that  Evans  would  not  do 
so,  he  was  under  no  obligation  to  stop  his 
train.  To  require  engineers  to  stop  their 
trains  whenever  sectlonmen  were  discovered 
at  work  along  the  various  sections  of  the 
track  would  not  only  impose  an  unjust  bur- 
den, but  would  greatly  interfere  with  traffic 
and  travel,  and  with,  that  doctrine  we  are 
entirely  satisfied. 

But  that  is  not  the  case  here.  In  this 
case  Lynch  was  on  a  bicycle  and  in  the  per- 
formance of  a  duty  imposed  upon  him  by  the 
company.  He  was  as  much  entitled  to  the 
track  as  any  train  of  the  company.  In  the 
Evans  Case,  the  engineer  gave  all  the  usual 
cautionary  signals  of  the  approach  of  his 
train  required  by  the  statutes  and  common 
prudence.  All  the  operatives  working  with 
Elvans  moved  out  of  danger,  and  the  engineer 
saw  them  do  so.  Bvans  was  not  on  the  track, 
but  stepped  from  a  place  of  safety  imme- 
diately in  front  of  the  rapidly  moving  engine. 


In  this  case,  the  evidence  shows  that  not  even 
a  signal  by  a  whistle  was  given  to  Lynch, 
and  he  was  in  plain  view  of  the  engineer  and 
fireman  for  at  least  a  half  a  mile,  with  no 
knowledge  of  the  approaching  train  or  en- 
gine behind  him.  And,  as  already  said,  be 
had  no  reason  to  expect  this  (wild)  engine  to 
follow  him  so  closely  after  the  passage  of  the 
passenger  train.  And  It  cannot  be  said,  as  a 
matter  of  law,  that  he  was  guilty  of  such 
contributory  negligence  as  would  prevent  a 
recovery  by  his  mother.  But  even  if  he  had 
been  guilty  of  contributory  negligence  run- 
ning, as  he  was,  for  a  half  mile  or  two- 
thirds  of  a  mile  in  plain  view  of  the  engineer 
and  fireman  on  this  engine,  and  having  in- 
dicated in  no  way  to  them  his  knowledge  of 
their  approach,  it  was  their  plain  and  ob- 
vious duty  to  exercise  reasonable  care  for 
his  safety,  and  not  run  over  him.  From  the 
time  they  saw  him  and  observed,  as  alleged 
in  the  defendant's  answer,  that  he  was  not 
looking  back,  and  was  ignorant  of  their  ap- 
proach. It  was  their  duty  to  warn  him  and 
to  slow  down  the  train,  and  stop,  if  neces- 
sary, in  order  to  save  bis  life.  As  was  said, 
by  thla  court  in  Sullivan  v.  Railroad,  97  Mo. 
118,  10  S.  W.  852:  It  appearing  that  the  de- 
ceased had  a  right  to  be  where  be  was  on  the 
track,  that  his  life  could  have  been  saved  by 
the  use  of  ordinary  care  by  the  defendant's 
servants  operating  the  train,  and  that  they 
failed  to  exercise  such  ordinary  care,  a,  de- 
murrer to  the  evidence  was  rightfully  over- 
ruled, although  there  was  evidence  tending 
to  show  that  the  deceased  was  guilty  of  neg- 
ligence. See,  also,  Kelly  v.  Union  Transit 
Co.,  95  Mo.  282,  8  S.  W.  420;  Hawley  v.  C, 
B.  &  Q.  B.  R.  Co.,  71  Iowa,  717,  29  N.  W. 
787;  Eppsteln  v.  RaUway  Ga,  197  Mo.  720, 
94  a  W.  967. 

3.  It  is  next  Insisted  that  the  circuit  court 
erred  in  overruling  defendant's  motion  to 
strike  out  the  amendment  to  plaintlfTs  peti- 
tion. It  appears  that,  when  the  case  was 
commenced,  the  prayer  in  the  petition  was 
for  damages  to  the  amount  of  $2,000.  The 
actl<m  was  commenced  on  the  10th  of  August, 
1903.  On  the  21st  day  of  January,  1904,  the 
defendant  filed  an  application  for  a  change 
of  venue,  and  on  the  same  day,  before  the 
application  for  a  change  of  venue  was 
awarded,  the  plaintiff,  by  leave  of  the  court, 
amended  her  petition  by  changing  the  amount 
sued  for  from  $2,000  to  $5,000,  to  whidi 
tlie  defendant  objected,  but  filed  no  term 
bill  of  exceptions.  The  record  then  recites: 
"And  thereupon  and  thereafter  on  January 
21,  1904,  defendant  renews  and  presents  to 
the  court  its  application  for  a  change  of 
venue  in  this  cause,  and  the  parties  appear- 
ing by  their  attorneys,  and  the  application 
being  by  the  court  seen  and  understood.  Is 
sustained,  and  the  court  orders  that  the  ven- 
ue of  this  cause  be  changed,  and  the  case 
transferred  to  the  circuit  court  of  Pike  coun- 
ty of  Missouri  In  the  Tenth  Judicial  circuit." 
It  also  appears  from  the  re^rd  that,  prior 
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to  tbe  filing  of  tbia  application  for  a  change 
of  venue,  the  cause  had  been  continued;  but 
the  continuance  has  been  set  aaide  on  the 
motion  of  the  defendant  It  thus  appears 
that,  after  the  application  for  a  change  of 
venue  had  been  filed,  the  plaintUT  by  leave  of 
the  court,  over  the  objection  of  defendant, 
amended  her  petition  so  as  to  make  the 
prayer  for  Judgment  for  $5,000,  instead  of 
$2tO00,  as  originally  asked,  and  tbe  conten- 
tion is  that  the  circuit  court  of  Audrain  coun- 
ty was  powerless  to  allow  the  amendmoit  or 
to  take  any  step  whatever  save  to  grant  tbe 
change;  the  objection  being  to  the  Jud^.  As 
said  in  Colvln  v.  Six,  79  Mo.,  loc.  dt  200:  "It 
is  a  question  of  Jurisdiction,  and  it  has  been 
held  by  this  court,  In  construing  the  statute 
relating  to  change  of  venue  from  tbe  circuit 
court,  that  it  is  the  order  of  the  court  of  a 
change  which  divests  the  court  of  Jurisdic- 
tion and  confirms  it  upon  another  court" 
Henderson  v.  Henderson,  56  Mo.  634;  State 
V.  Daniels,  66  Mo.  102;  State  v.  Hopper, 
71  Mo.  425.  It  has  also  been  held  that  a 
court  which  orders  a  change  of  venue  re- 
tains sufficient  power  to  set  it  aside  during 
the  term.  State  v.  Webb,  74  Ma  333.  It 
must  follow,  from  tbe  principles  announced 
in  these  decisions,  that  tbe  court  did  not  lose 
Jurisdiction  of  the  case  by  tbe  mere  fact  of 
tbe  application  for  a  change  of  venue,  and 
that  It  retains  Jurisdiction  until  tbe  order 
for  tbe  change  has  been  made.  These  cases 
were  afterwards  approved  in  tbe  Matter  of 
Whltson's  Estate,  89  Mo.  58,  1  S.  W.  125. 
When  tbe  application  for  tbe  change  of 
venue  was  made,  without  doubt  the  circuit 
court  of  Audrain  bad  Jurisdiction  to  deter- 
mine its  sufficiency,  or  whether  It  had  been 
timely  made.  If  It  had  erroneously  declined 
to  grant  It  Its  action  won  Id  have  been  open 
to  review  by  t^m  c-uurr  on  aiH>eal  or  writ  of 
error  upon  proper  exceptions  saved.  Cor- 
penny  v.  Sedalia,  57  Mo.  88.  It  has  been  uni- 
formly ruled  by  this  court  that  tbe  granting 
or  refusing  of  an  application  for  a  change 
of  venue  is  a  matter  of  exception,  and  must 
be  preserved  by  a  bill  of  exceptions  filed  In 
tbe  court  which  erroneously  makes  or  refus- 
es the  order,  at  the  term  thereof  when  the 
order  Is  made.  State  v.  Ware,  69  Mo.  332; 
State  T.  Nave,  185  Mo.  135,  84  S.  W.  1;  Keen 
V.  Scbnedler,  92  Mo.  524.  625,  2  S.  W.  312; 
Wright  V.  Kansas  City,  187  Ma  666,  86  S. 
W.  452,  and  cases  cited.  Although  defend- 
ant objected  and  excepted  when  the  leave 
was  granted  plaintiff  to  amend  her  petition, 
it  filed  no  bill  of  exceptions  in  the  circuit 
court  of  Audrain  county  at  the  term,  or  at 
any  time,  and  hence  it  cannot  avail  Itself 
of  tbe  error,  if  any,  in  permitting  the  amend- 
ment Keen  v.  Scbnedler,  supra.  N(me  of 
tbe  autborlties  cited  by  defendant  militate 
in  the  least  against  the  conculsion  we  have 
reached  on  this  point 

4.  Having  already  ruled  that  the  circuit 
court  properly  gave  the  first  Instruction,  and 
that  there  was  ample  testimony  upon  which 


to  predicate  it  it  is  unnecessary  to  notice 
this  point  further.  The  other  objection  to  it 
is,  we  think,  without  merit,  and  afCords  no 
ground  for  reversal. 

5.  The  court's  instruction,  given  of  its 
own  motion,  Is  assailed  because  the  last  par- 
agraph thereof  reads:  "In  such  case  tbe  ab- 
sence of  ordinary  care  cannot  be  inferred 
from  the  fact  that  defendant's  agent  did  not 
in  fact  stop  said  engine  before  it  struck  said 
Lynch,  if  it  did  strike  blm."  Tbe  conten- 
tion is  that  the  court  assumes  as  a  fact  that 
"defendant's  agent  did  not  In  fact  stop  said 
engine  before  it  struck  said  Lyncli."  The 
clause,  when  read  in  connection  with  the 
whole  Instruction,  is  not  fairly  susceptible 
of  the  construction  put  upMi  It  We  think. 
however,  it  was  too  favorable  to  defendant 
and  it  has  no  cause  to  complain  of  it  In- 
deed, tbe  Instructions  given  In  behalf  of  tbe 
defendant  were  as  favorable  as  it  could  ask, 
and,  if  any  error  was  committed  in  Instruc- 
tlons,  It  was  against  the  plaintiff. 

6.  Error  is  also  assigned  in  the  admission 
of  evident^  for  plaintiff.  The  first  assign- 
ment, to  wit  that  the  court  erroneously  per- 
mitted the  witness  to  answer  tbe  question, 
"What  position  would  tbe  train  crew  take 
when  you  say  a  train  is  under  control?"  is 
not  supported  by  any  reason  whatever;  but 
we  are  referred  to  the  record.  Looking  to 
that,  It  appears  tbe  objection  was  tliat  it 
was  argumentative  and  immaterial.  The 
witness  having  already  testified  that,  when 
a  second  train  entered  a  block  on  which 
there  was  already  another  train,  tbe  train- 
men of  tbe  second  train  should  keep  their 
train  under  control  and  move  slowly  and 
ready  to  stop  on  short  notice,  tbe  answer 
needed  no  explanation,  and  the  attempt  to 
make  it  clearer  added  nothing  to  It;  but  In 
no  event  could  it  have  wrought  any  Injury  to 
defendant.  As  to  tbe  proposition  that  the 
court  erred  in  permitting  witness  Smith  to 
testify  as  to  tbe  speed  of  the  engine  when  it 
passed  the  coal  cbute  a  mile  and  a  quarter 
west  of  where  Lynch  was  killed,  we  think 
that  the  last  announcement  by  this  court  in 
banc,  in  Stotler  v.  Railway  Co.,  200  Mo. 
107,  98  S.  W.  613,  615,  Justified  tbe  ruling  of 
tbe  circuit  court  Tbe  duties  of  the  witness 
required  him  to  ascertain  If  trains  were  on 
time,  and  he  always  kept  C.  &  A.  time.  He 
had  resided  at  HigginsvlUe  12  years,  and  his 
work  on  top  of  tbe  mine  gave  him  a  daily 
opportunity  of  observing  the  speed  of  trains 
passing  the  chute.  He  saw  the  engine  in 
question  as  it  came  from  HigginsvlUe,  noted 
it  as  It  passed,  and  watched  it  as  it  went 
east  around  tbe  curve.  He  bad  ridden  on 
trains  on  this  road.  In  Stotler  v.  Railway 
Co.,  supra,  It  was  said:  "Obviously,  it  would 
be  nonsense  to  say  that  a  rate  of  speed  could 
only  be  shown  by  expert  testimony."  Walsh 
V.  Railroad,  102  Mo.,  loc.  clt  586,  14  S.  W. 
873,  16  Sw  W.  757;  Aston  v.  Railway  Co., 
106  Mo.  App.,  loc.  clt  231,  79  S.  W.  999.  Nei- 
ther do  we  agree  that  the  speed-of  the  tiain 
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at  the  coal  chute  was  no  eTldence  of  the 
speed  It  was  making  a  mile  or  a  mile  and  a 
quarter  further  east,  at  which  point  it  was 
running  downgrade.  There  was  hot  a  syl- 
lable of  evidence  that  the  train  bad  slacked 
Its  speed,  and  it  was  for  the  Jury  to  draw 
the  inference  that  it  had  continued  at  the 
rate  It  was  last  seen,  when  the  distance  was 
only  a  mile  further  east  In  the  absence  of 
all  whistling  and  any  evidence  whatever  to 
the  contrary,  the  fact  that  it  was  maintain- 
ing a  certain  speed  at  the  coal  chute,  with 
no  evidence  of  abatement,  was  a  fact  which 
the  Jury  conld  consider  with  the  other  evi- 
dence that  It  arrived  in  Corder  only  three 
minutes  behind  the  regular  passenger  train, 
which  reached  Oorder  about  on  time.  We 
think  there  was  no  reversible  error  In  per- 
mitting the  witness  Cramer  to  testify  that, 
when  the  engine  and  tender  reached  Corder 
that  morning,  there  was  no  person  on  the 
rear  end  of  It  as  it  backed  in.  No  objection 
was  made  to  the  question  when  It  was  asked. 
Counsel  for  defendant  objected  on  the  ground 
It  was  Immaterial  to  any  Issue  in  the  case. 
The  court  overruled  this  objection,  and  de- 
fendant excepted.  The  objections  now  urged 
for  the  first  time  were  not  made  to  the  cir- 
cuit court. 

7.  It  Is  next  objected  that  the  court  erred 
In  permitting  the  witness  Jacks  to  answer 
the  question  propounded  to  him  by  counsel 
for  plaintiff  with  reference  to  the  distance 
within  which  an  engine  and  tender  could  be 
stopped.  It  Is  earnestly  insisted  that  the 
witness  was  not  shown  to  l>e  qitallfled  to  tes- 
tify as  an  expert  on  the  matter.  On  this  part 
of  the  objection,  the  testimony  tended  to 
show  that  the  witness  had  been  working  at 
and  about  railroads  and  locomotives  about 
seven  years.  He  had  never  been  an  engineer 
or  fireman,  and  had  not  operated  an  engine 
himself;  but  be  testified  that  he  had  had  oc- 
casion to  see  locomotive  engines  started  and 
stopped,  and  the  distance  in  which  they  could 
be  stopped  when  running,  and  he  had  had  these 
opportunities  for  the  last  seven  years.  He  had 
ridden  on  engines  and  trains,  had  seen  the 
engineer  manipulate  the  appliances,  and  he 
stated  from  his  observations  in  thUs  respect 
he  knew  the  distance  In  which  a  train  could 
be  stopped  when  It  consisted  of  nothing  but 
an  engine  and  tender.  That  this  evidence  pre- 
sented a  question  for  expert  testimony  we 
think  there  can  be  no  doubt  Just  wltbln 
what  distance  a  train  can  be  stopped,  in  a 
given  case,  with  safety  to  property  and  the 
lives  of  persons  thereon,  must  depend  upon 
many  things — the  speed  of  the  train,  the 
grade  of  the  track,  the  size  of  the  train,  the 
kind  of  brakes  used,  etc.  As  said  by  Biggs, 
J.,  In  Gourley  v.  Railway  Co.,  86  Mo.  App., 
loc.  cit  92:  "It  is  unreasonable  to  suppose 
that  the  judgment  of  a  witness  on  such  a  sub- 
ject, who  has  no  practical  knowledge  In  the 
running  of  trains,  or  who  has  never  given 
the  subject  any  study,  would  be  worth  any 
more  than  the  Judgment  of  the  Jurors  them- 


selves." In  Eckert  v.  Railway  Co.,  18  Mo. 
App.  352,  the  defendant  Introduced  as  a  wit- 
ness a  builder  of  locomotives,  and  offered  to 
prove  by  bim  the  distance  within  which  a 
train  could  have  been  Stopped.  The  trial 
court  refused  to  let  the  witness  answer. 
Judge  Thompson,  In  passing  on  this  question, 
said:  "A  person  long  practiced  in  the  build- 
ing of  locomotives  and  in  running  them  on 
trial  trips  would  clearly  be  able  to  give  his 
opinion  as  an  expert  on  the  matter  submitted 
to  him."  We  are  inclined  to  the  opinion  that 
the  witness  In  this  case  did  not  sufficiently 
qualify' in  order  to  testify  as  an  expert  But 
the  circuit  court  permitted  him  to  testify.  He 
was  then  asked:  "Suppose  a  locomotive  en- 
gine and  tender,  not  a  switch  engine,  but  an 
engine  such  as  used  in  freight  service  on  the 
road  In  work  service — supposing  it  was  equip- 
ped with  air,  and  was  being  run  down  a 
straight  track  In  dry  weather,  on  a  grade  slight- 
ly down,  and  operated  at  a  rate  of  IS  or  30 
miles  an  hour,  with  the  trainmen  In  their 
proper  places  on  the  engine,  in  what  distance 
could  It  be  stopped  so  as  not  to  endanger  the 
persons  on  board  or  Injure  the  train?"  And 
he  answered:  "He  would  say  between  200 
and  300  feet"  Counsel  for  the  defendant  al- 
so objected  to  the  hypothetical  question  for 
the  reason  that  it  was  not  shown  In  evidence 
what  sort  of  an  engine  this  particular  en- 
gine was,  and  there  was  no  evidence  that  It 
was  not  a  switch  engine,  or  bow  it  was  equip- 
ped, and  also  objected  that  the  speed  of  the 
train  was  not  shown  at  the  time  of  the  ac- 
cident, etc.  But  conceding  that  this  witness 
was  not  competent  to  testify  as  an  expert  the 
question  is:  Should  the  cause  be  reversed  for 
that  reason?  In  Robertson  v.  Railroad,  84 
Mo.  119,  this  court  said:  "That  it  might  be 
error  for  the  court  to  permit  the  witness,  with 
no  more  knowledge  than  the  Jurymen,  to  give 
his  opinion  on  the  question;  but,  in  order 
to  be  a  gronnd  for  reversal,  the  error  must 
have  been  prejudicial  to  the  defendant  Tbere 
was  no  evidence  Introduced  by  the  defendant 
showing  that  the  opinion  expressed  by  tbe 
witness  was  erroneous.  And  It  could  not  be 
perceived  bow  the  defendant  conld  be  preju- 
diced, except  upon  tbe  assumption  that  tbe 
opinion  was  contrary  to  tbe  knowledge  and 
observation  of  men.  No  one  expressed  or  In- 
timated anything  to  the  contrary,  and  tbe 
defendant  offered  no  evidence  to  prove  that 
It  was  erroneous."  In  this  case,  likewise.  It  is 
difficult  to  see  how  the  testimony  of  this  wit- 
ness on  this  point  materially  affected  the  Is- 
sue. As  already  said,  tbe  deceased,  Lynch, 
on  his  velocipede,  was  on  a  straight  track  on 
a  clear  morning  immediately  in  front  of  the 
engine  and  tender,  and  tbe  engineer  and  fire- 
man bad  their  faces  turned  In  the  direction 
in  which  the  deceased  was  moving,  and  with 
no  obstruction  whatever  in  tbe  way,  and  tbe 
evidence  shows,  without  contradiction,  that 
he  could  have  been  seen  for  a  half  to  two- 
thirds  of  a  mile  by  the  engineer  and  fireman 
before  their  engine  collided  -witlL  lUf^elocl- 
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pede.  The  answer  of  the  defendant  alleged, 
in  substance,  that  tfae  deceased  did  not  look 
and  observe  the  approach  of  the  engine.  No 
signal  whatever  was  given  him,  and  when  the 
«nghieer  and  fireman  observed,  a«  they  must 
have  observed  nnless  they  shut  their  eyes,  that 
he  was  making  bo  effort  whatever  to  leave 
the  track  with  his  velocipede,  then  It  became 
their  duty,  nuder  the  decisions  of  this  court, 
to  give  him  a  warning  of  their  approach,  and 
exercise  all  reasonable  care  to  avoid  Injuring 
him.  And  there  was  absolutely  no  evidence 
whatever  that  the  engineer  and  fireman  made 
any  effort  to  stop  the  train,  or  were  unable  to 
do  so  In  time  to  avoid  the  injury  to  the  de- 
ceased. So  that  the  evidence  of  the  witness 
Jacks  that  the  train  could  have  been  stopped 
within  200  or  300  feet.  In  our  opinion  added 
no  weight  to  the  case  made  against  the  de- 
fendant Had  there  been  any  evidence  of 
the  sudden  appearance  of  the  deceased  upon 
the  track  300  or  400  feet  ahead  of  the  engine 
and  tender,  or  any  evidence  whatever  of  any 
attempt  to  warn  the  deceased  of  the  com- 
ing of  the  engine  behind  him,  or  any  effort 
whatever  to  stop  the  train,  and  the  failure  to 
do  so  before  striking  him,  then  the  evidence 
-of  the  witness  Jacks  would  have  been  mate- 
rial, and  It  would  have  been  error  to  have 
admitted  it  But,  In  view  of  all  the  facts 
already  narrated,  we  are  of  the  opinion  that 
the  cause  should  not  be  reversed  for  this 
error. 

a  Lastly,  it  Is  urged  that  the  plaintiff  fail- 
ed to  prove  her  right  to  maintain  this  action, 
because  she  did  not  prove,  if  It  was  a  fact, 
that  the  deceased  left  no  minor  children  sur- 
Tlvlng  him.  It  was  alleged  In  the  petition 
that  the  plaintiff  was  a  widow,  and  John 
Lynch  was  her  son,  and  at  the  time  of  his 
death  he  was  an  unmarried  minor  under  the 
age  of  21  years,  and  left  no  children  surviv- 
ing him ;  that  his  father,  the  plaintiff's  hus- 
band, was  dead.  The  testimony  showed  that 
the  plaintiff  was  the  mother  of  John  Lynch, 
the  deceased,  and  that  at  the  time  of  the 
bringing  of  the  action  she  was  a  widow,  and 
that  John  Lynch,  at  the  time  of  his  death, 
was  a  little  over  20  years  of  age,  and  was 
single  and  unmarried.  There  was  no  proof 
«itber  by  the  plaintiff  or  the  defendant  that 
John  Lynch  left  any  minor  children,  or  that 
he  was  ever  married.  Section  640,  Rev.  St. 
1899  [Ann.  St  1906,  p.  660],  requires  that  "all 
motions  shall  be  accompanied  by  a  written 
specification  of  the  reasons  upon  which  they 
are  founded;  and  no  reason  not  so  specified 
shall  be  urgeis  in  support  of  the  motion."  It 
Is  the  settled  law  of  this  state  that.  In  order 
to  have  the  action  of  a  trial  court  reviewed 
In  our  appellate  courts,  alleged  errors  not  ap- 
I>earlng  on  the  face  of  the  record  proper  must 
be  called  to  the  attention  of  the  trial  court 
by  a  motion  for  a  new  trial ;  otherwise  they 
will  not  be  considered.  State  v.  Gllmore,  110 
Mo.  1,  19  8.  W.  218 ;  Railroad  v.  Carlisle,  94 
Mo.  166,  7  S.  W.  102 ;  Bollinger  v.  Carrier,  79 
Mo.  S18.  The  fundamental  principle  of  prac- 
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tlce  upon  which  these  decisions  are  predicated 
Is  that  It  Is  the  duty  of  an  appellant,  before 
appealing  to  an  appellate  court,  to  give  the 
trial  court  an  opportunity  to  correct  its  error, 
if  any,  and  thus  obviate  delay  and  the  expense 
of  an  appeal,  and,  when  this  is  not  done,  the 
appellate  court  will  not  review  the  rulings  of 
the  trial  or  circuit  court  upon  the  point  Wil- 
liams V.  Railway  Co.,  112  Mo.,  loe.  dt.  485, 
20  S.  W.  631,  34  Am.  St  Rep.  403,  and  cases 
cited.  And  the  motion  for  new  trial  must 
specifically  call  the  attention  of  the  trial  court 
to  the  alleged  errors.  Has  defendant  com- 
plied with  the  statutory  command  in  this  re- 
gard In  Its  motion  for  new  trial  In  this  cause? 
The  twelfth  ground  In  the  motion  Is  in 
these  words:  "Because  the  verdict  Is  not 
supported  by  the  evidence,  and  the  cause  be- 
ing founded  u{)on  a  special  statute,  the  plain- 
tiff did  not  prove  facts  sufllclent  to  bring  her- 
self and  this  cause  within  the  purview  of 
such  statute."  In  their  brief  and  argument 
In  this  court,  learned  counsel  for  defendant 
assign  as  error  that  "plaintiff  wholly  failed 
to  prove  her  right  to  maintain  this  action  be- 
cause she  did  not  prove,  if  It  was  a  fact 
that  deceased  left  no  minor  children  surviv- 
ing him."  Did  the  motion  for  new  trial, 
fairly  considered,  notify  the  circuit  court  of 
the  ground  above  urged  for  a  reversal  of  Its 
Judgment?  Counsel  had  no  difficulty  to  state 
the  proposition  plainly  and  specifically  In 
this  court  in  the  words  last  above  quoted. 
If  they  meant  to  rely  upon  this  as  a  ground 
for  new  trial,  they  should  have  stated  It  as 
e3>eclflcally  in  their  motion  for  new  trial  as 
the  statute  and  the  practice  require.  In- 
stead of  stating  "plaintiff  did  not  prove  facts 
sufficient  to  bring  herself  and  this  cause 
within  the  purview  of  the  statute,"  they 
should  have  gone  further,  and  added:  "In 
this,  that  she  did  not  prove  that  the  deceas- 
ed left  no  minor  children  surviving  him." 
There  was  nothing  in  the  motion  for  new 
trial  to  indicate  to  the  circuit  court  what 
facts  plaintiff  had  failed  to  prove,  which  de- 
fendant  regarded  as  essential  to  bring  her 
case  within  the  statute.  This  failure  of  de- 
fendant to  specifically  direct  the  circuit 
court's  attention  to  the  claim  now  made  Is 
more  obvious,  when  the  record  Is  examined, 
and  no  allusion  Is  found  to  It  anywhere  in 
the  oral  testimony  or  In  an  Instruction  ask- 
ed by  defendant  Had  the  court's  attention 
been  specifically  directed  to  the  matter,  and 
It  bad  ruled  against  defendant,  and  an  ex- 
ception been  saved,  the  defendant  might  with 
some  plausibility  Insist  It  was  unnecessary 
to  repeat  It  In  full ;  but  to  make  a  ground  of 
its  motion  for  a  new  trial  In  such  general 
terms  in  regnrd  to  a  matter  nowhere  mooted 
in  the  trial  or  Instructions  we  think  Is  con- 
trary to  the  spirit  of  the  statute,  and  to  up- 
hold such  a  practice  would  encourage  the 
laying  of  traps  for  an  adversary  and  the  cir- 
cuit courts.  The  courts  and  adversary  par- 
ties are  entitled  to  meet  In  the  open  adjust- 
ment of  the  solemn  business  ^ffalrs  of.  life. 
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This  court,  In  Sweet  r.  Maapln,  65  Mo.  6S, 
construed  section  640,  Rev.  St  1899  [Ann.  St 
1906,  p.  660],  tbea  2  Wagner's  St  p.  1021,  c. 
110,  art  6,  f  48.  In  that  case  there  were  sev- 
eral counts  in  tbe  petition,  and  the  Jury  re- 
turned a  general  verdict  Ttie  fourth  clause 
of  the  motion  for  new  trial  was  that  "the  yer-> 
diet  of  tbe  Jury  Is  not  warranted  by  the  Issues 
In  the  case  and  is  incorrect  and  informal." 
In  the  Supreme  Court  the  verdict  was  assailed 
on  the  ground  that  it  was  a  general  one,  and 
not  a  finding  on  each  count  It  was  con- 
ceded by  this  court  that  if  the  attention  of 
the  trial  court  bad  been  called  to  a  defect  of 
that  sort  by  appropriate  motion,  a  reversal 
most  occur,  but  said  tbe  court:  "Our  stat- 
ute expressly  requires  that  motions  shall  dis- 
tinctly specify  the  ground  whereon  they  are 
based.  2  Wagner's  St  p.  1(^1,  c.  110,  art 
6,  S  48.  Tbe  object  of  this  Is  to  call  tbe  at- 
tention of  the  lower  court  to  the  point  com- 
plained of,  for  matters  of  exception  cannot 
be  noticed  bere  except  when  'expressly  de- 
cided' by  the  lower  court  Id.  p.  106,  c.  2, 
art  4,  t  82 ;  State  v.  Rucker,  S9  Mo.  17,  and 
other  Missouri  cases.  We  hardly  think.  In 
the  light  of  these  statutory  provisions  and 
decisions,  tbe  motion  specified  with  sufficient 
distinctness  the  ground  now  relied  on  that 
the  verdict  did  not  contain  a  special  finding 
on  eacb  count."  A  motion  for  rehearing  was 
filed  in  that  case  In  tbis  court,  and  this  court 
rendered  an  exhaustive  opinion,  reviewing 
all  tbe  cases  and  adhering  to  tbe  opinion 
first  handed  down.  It  was  ruled  that  errors 
like  the  one  alleged  In  this  case  must  be 
Itointedly  called  to  the  attention  of  the  trial 
court  or  they  will  not  be  reviewed  by  tbis 
court 

We  think  tbe  motion  was  InsuflScIent  to 
Justify  a  review  of  tbe  point  raised  in  tbe 
brief  of  defendant  But  if  the  motion  for 
new  trial  bad  contained  an  appropriate  spe- 
cification of  tbe  ground  now  relied  on,  still 
we  think  the  Judgment  should  not  be  revers- 
ed. The  plaintiff  established  afllrmatlvely 
that  she  was  tbe  mother  and  only  surviving 
parent  of  John  Lynch  at  tbe  date  of  bis 
death,  and  that  he  was  at  that  time  a  minor, 
single,  and  unmarried.  There  was  not  tbe 
slightest  suggestion  during  tbe  trial  that 
John  Lynch  had  ever  been  married,  or  that 
he  bad  a  minor  child  surviving  him  at  the 
time  of  bis  death.  Conceding  there  Is  no 
presumption,  either  that  John  Lynch,  tbe  de- 
ceased, was  married  or  unmarried,  still  tbe 
ordinary  rule  is  that  men  do  not  marry  be- 
fore reaching  their  majority,  and  when  It 
was  affirmatively  shown  he  was  single  and 
unmarried  at  the  time  of  his  death,  and  was 
a  minor,  in  the  absence  of  the  slightest  sug- 
gestion that  he  had  ever  been  married,  and 
no  ofifer  to  show  by  newly  discovered  evi- 
dence that  be  had  in  fact  been  married  and 
left  a  minor  child,  or  children,  tbe  jury  were 
Justified  In  finding  he  had  no  minor  children 
or  child  surviving  bim,  and  to  reverse  this 
Judgment  to  have  tbe  fact  that  be  left  no 


minor  child  established  would  be.   la  our 
opinion,   trifling  with  Justice. 

Tbe  Judgment  of  the  circuit  court  Is  af- 
firmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


WOOD  V.  DUFFY. 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 
8,  1907.) 

1.  EVIDBKOB  —  Admisbidhb  —  Oftbb   ov  Com- 

PBOICIBS. 

In  an  action  to  recover  the  price  of  a  rioK, 
where  it  appeared  tliat  after  plaintiff  placed 
bis  claim  in  the  hands  of  an  attorney,  defend- 
ant told  the  attorney  that  he  had  agreed  with 
plaintiff*!  assignor  to  purchase  the  ring  from 
him,  the  testimony  of  the  attorney  as  to  defend- 
ant's admissiona  made  on  this  occasion  was  ad- 
missible in  evidence. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  20,  Evidence,  if  745-751.] 

2.  Trial  — TwAi,  bt  Couet  —  Deolakatiors 
ot  Law. 

Where  no  declarations  of  law  were  asked, 
the  action  of  the  court  in  admitting  testimony 
cannot  be  held  error. 

[Ed.  Note.— For  cases  in  point  we  Cent  Dig. 
vol.  46,  Trial,  i  893.] 

Appeal  from  St  Lonla  Circuit  Court; 
Daniel  O.  Taylor,  Judge. 

Action  by  John  0.  Wood,  as  assignee  of 
William  J.  Berkley,  against  Joseph  A.  Duffy 
to  recover  the  price  of  a  ring.  From  a  Judg- 
ment of  the  circuit  court  afiSrming  a  judg- 
ment of  the  Justice's  court  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

David  Murphy,  for  appellant  Alex  J.  B. 
Oaresche,  for  respondent 

600DB,  J.  This  action  was  Instltated  be- 
fore a  Justice  of  tbe  peace  to  recover  $150, 
tbe  alleged  price  of  a  gold  ring  with  a  dia- 
mond and  sapphire  setting.  William  J. 
Berkley  was  the  owner  of  tbe  ring.  He 
traded  it  to  defendant  Duffy  for  a  lot  Berk- 
ley delivered  tbe  ring  to  Duffy,  but  tbe  lat- 
ter subsequently  found  be  could  not  make  a 
good  title  to  tbe  lot  and  offered  to  return 
tbe  ring.  Tbe  testimony  for  plaintiff  tends 
to  show  that  instead  of  taking  tbe  ring  ba<^, 
Berkley  agreed  that  Duffy  should  pay  $125 
for  it  Subsequently  Berkley  assigned  his 
interest  in  tbe  supposed  debt  to  plaintiff 
Wood,  and  the  latter  sued  for  It  After  the 
demand  bad  been  put  in  tbe  bands  of  Alex 
J.  B.  Garesche,  an  attorney,  tbe  latter  wrote 
Duffy  a  letter,  whereupon  Duffy  called  on 
Garesche,  and  a  conversation  ensued  lietween 
the  two  about  tbe  transaction.  Garesche 
testified  aa  a  witness  for  plaintiff,  and  re- 
lated the  conversation.  He  said  be  told 
Duffy  that  both  he  and  Berkley  were  his 
(Garesche's)  friends,  and  be  (Garesche)  would 
like  to  have  the  matter  settled;  that  there- 
upon Duffy  told  Garesche  ail  about  the  origi- 
nal trade  for  the  ring,  namely,  that  Duffy 
was  to  give  Berkley  a  lot  for  It  and  also 
told  tbe  final  arrangement  made  when  the 
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title  to  the  lot  was  known  to  have  failed; 
tbat  Duffy  tben  agreed  to  pay  Berkley  $125 
In  cash  as  soon  as  a  certain  pending  deal 
was  consummated.  The  action  resulted  in  a 
verdict  and  Judgment  for  plaintiff  for  $125, 
and  defendant  appealed. 

The  error  assigned  is  tlie  admission  of  the 
testimony  of  Qaresche,  the  attorney,  which 
counsel  for  defendant  asserts  was  lncomi)e- 
tent,  because  whatever  Duffy  said  to  the  at- 
torney was  after  the  latter  bad  notified  him 
tbat  the  account  was  in  the  attorney's  hands 
for  collection,  and  Duffy's  statement  was  In 
the  nature  of  an  offer  of  compromise,  prof- 
fered to  avoid  litigation.  It  should  be  stated 
that  Duffy  testified  he  simply  offered  to  re- 
turn the  ring  when  he  found  he  could 
not  make  a  good  title  to  the  lot;  that  Berk- 
ley said  he  had  bought  another  ring,  and  did 
not  need  the  one  traded.  Duffy  denies  he 
ever  promised  to  pay  cash  $125,  or  any  other 
Bum.  What  he  said  in  regard  to  the  con- 
versation with  Oaresche  was  that  he  went  to 
the  latter's  office,  and  told  him  that  he 
(Duffy)  was  very  much  surprised  at  Berk- 
ley's putting  the  claim  In  the  hands  of  an 
attorney,  and,  further,  tbat  he  offered 
Gareache  $100  rather  than  have  any  trouble. 
The  tendency  of  Duffy's  testimony  is  to  prove 
the  offer  made  to  Garesche  was  by  way  of 
compromise;  and  the  point  against  the  com- 
petency of  the  evidence  would  be  well  taken 
if  what  Duffy  swore  to  was  all  the  evidence 
on  the  point.  Oorham  v.  Auerswald,  69  Mo. 
App.  77.  But  Garesche's  testimony  put  the 
conversation  in  a  different  light,  and  tends 
to  establish  that.  Instead  of  what  Duffy  said 
amounting  to  a  compromise,  it  was  a  volun- 
tary narrative  of  what  had  transpired  be- 
tween him  and  Berkley,  including  an  agree- 
ment between  the  two  to  substitute  for  the 
lot  a  cash  payment  of  $125  as  the  price  of 
the  ring.  If  the  court  believed  Garesche's 
version  of  the  conversation,  the  latter's  tes- 
timony was  perfectly  competent  as  tending 
to  prove  as  admission  by  Duffy  against  in- 
terest and  not  an  offer  of  compromise.  No 
declarations  of  law  were  asked;  and  hence 
the  matter  Is  not  presented  in  a  way  In 
which  the  court  can  be  held  to  have  erred 
In  admitting  Garesche's  testimony. 

The  Judgment  is  affirmed.    All  concur. 


NATIONAL  BANK  OF  COMMERCE  OF  ST. 
LOniS  V.  DUFFT. 

(St.  Louis  Court  of  Appeals.    MisBOurl.    Dec.  8. 
1907.    Rehearing  Denied  Dec  17,  1907.) 

Costs— Ow  Appeai. 

Where  there  was  a  mistake  in  cnlcnlating 
the  interest  on  a  note,  and  jadKment  for  an  ex- 
cessive amount  was  rendered  against  defendant, 
who.  on  motion  for  a  new  trial,  called  the  court's 
attention  to  the  error  which  was  disresarded  In 
overrnlinc  the  motion,  costs  cannot  be  taxed 
against  defendant  on  bis  appeal,  even  thoush 
plaintiff  remit  the  excess. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costa,  S  913.] 


Appeal  from  Circuit  Court,  City  of  St 
Louis;  Robert  M.  Foster,  Judge. 

Action  by  the  National  Bank  of  Commerce 
of  St.  Louis  against  Joseph  A.  Duffy.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

F.  A.  C.  Macmanus,  for  appellant  Geo.  L. 
Edwards,  for  respondent 

PER  CURIAM.  This  action  was  instituted 
before  a  Justice  of  the  peace  on  a  promissory 
note.  It  was  appealed  to  the  circuit  court, 
where  the  defendant  failed  to  appear,  and 
Judgment  was  entered  affirming  the  Judg- 
ment of  the  Justice  for  the  sum  of  $308.25. 
That  \B  to  say,  $285,  the  principal  note,  and 
$23.25,  8  per  cent  Interest  thereon  from  Feb- 
ruary 19,  1906,  the  date  of  the  note.  Defend- 
ant filed  a  motion  for  new  trial,  which  hav- 
ing been  overruled,  the  case  was  appealed. 
An  error  was  made  in  calculating  the  inter- 
est, which  was  computed  from  the  date  of 
the  note,  instead  of  from  its  maturify.  May 
19,  1906,  as  It  should  have  been.  The  dif- 
ference in  the  Interest  was  $6.70,  and  plain- 
tiff offers  to  remit  this  amoimt  from  the 
Judgment,  the  costs  to  be  taxed  against  de- 
fendant who  appealed.  We  cannot  tax  the 
costs  against  defendant,  because  the  error  In 
computing  the  interest  was  expressly  called 
to  the  attention  of  the  court  below,  in  the 
motion  for  new  trial,  but  was  disregarded 
In  overruling  said  motion. 

The  Judgment  is  reversed,  and  the  clause 
remanded. 


BROWN  V.  ST.  LOUIS  ft  SUBURBAN  BY. 
CO. 

(St  Louis  Court  of  Apmals.     Missouri.    Dec. 
3,  1907.) 

1.  Street  Raiuioads— Opebatior— Pebsonai, 
Injuries — Qttestions  fob  Jubt. 

In  an  action  for  injuries  to  a  minor  cross- 
iqg  in  front  of  a  street  car,  evidence  considered, 
and  held  sufficient  to  take  to  the  jury  the  ques- 
tion of  the  motorman's  negligence  in  not  seeing 
the  minor  and  avoiding  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  f  253.] 

2.  Dakaoes  —  Infants  —  Loss  or  Eabniro 

POWEB'-EVIDENCK. 

In  an  action  by  a  parent  for  injuries  to  his 
minor  son,  bis  testimony  that  the  son  was  pre- 
pared to  follow  him  in  his  line  of  business,  and 
would  start  in  at  so  much,  and  be  increased  to 
what  he  was  then  getting,  is  too  remote  and 
speculative  to  be  admissible  to  show  loss  of  earn- 
ing power  of  the  son. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  15,  Damages,  {  490.] 

3.  Appealt-Review— Harmless   Ebbob  — Ad- 
mission OF  Evidence. 

In  an  action  by  a  parent  for  Injuries  to 
his  minor  son,  the  admission  of  incompetent  evi- 
dence of  loss  of  earning  power  of  the  son  is 
harmless,'  where  the  verdict  was  for  a  sum  but 
little  in  excess  of  the  expense  plaintiff  was  put 
to  for  medical  services,  and  compensation  for 
future  earning  barely  entered  into  the  estima- 
tion of  damages. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  8,  Appeal  and  Error,  |  4175J  , 
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4.  Tbial— Rkqttksts  fob  Instbuotions  —  Ap- 

pi.iOABir,iTT  TO  Pleading. 

Where,  in  an  action  for  personal  injuries, 
the  petition  alleges  that  a  railroad  company 
knew  or  should  have  known  that  at  a  certain 
defined  crossing  children  were  in  the  habit  of 
crossing  the  tracks,  and  the  evidence  shows  that 
the  injury  was  caused  within  the  limits  describ- 
ed bv  the  petition,  an  instmction  that  the  jury 
could  not  consider  ttie  fact  that  children  were 
in  the  habit  of  crossing  at  other  places  was 
properly  refused. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {$  587-595.] 

6.  Same. 

A  requested  instruction  covered  by  an  In- 
struction given  is  properly  refused., 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  IS  651-659.] 

&  Stbebt  Bailboad»— Aciionb  fob  Pebsoh- 
ai.  injobixs— insibuction. 

In  an  action  by  a  parent  for  injuries  to  his 
minor  son  struck  by  a  street  car,  a  requested 
instruction  that  the  jary,  in  determining  wheth- 
er or  not  the  plaintiff's  son  was  aware  of  the 
danger  of  crossing  in  front  of  a  moving  car, 
and  whether  or  not  he  saw  the  car  while  in  a 
place  of  safety  and  took  his  chances  in  cross- 
ing, the  jury  might  consider  the  son's  admission 
that  he  knew  the  danger  and  took  chances,  is 
erroneous  in  placing  the  boy  on  the  equality 
with  an  adult  and  properly  refused. 

7.  TEIAIr-lNBTBUCTIONS  —  APPLICABILITT     TO 
EVIDERCE. 

Where,  in  an  action  for  Injaries  to  a  minor 
struck  by  a  street  car,  running  at  an  unlawful 
rate  of  speed,  the  minor  admitted  that  be  knew 
the  danger  and  took  his  chances  in  endeavoring 
to  cross  in  front  of  the  car,  a  requested  instruc- 
tion, calling  upon  the  jury  to  consider  the  ad- 
missions of  the  minor  in  determining  whether 
he  knew  the  danger  and  took  his  chances  in 
crossing,  is  properly  refused ;  there  being  no 
evidence  that  be  knew  that  the  car  was  being 
run  at  an  unlawful  rate  of  speed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial,  <i  596-«12.] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisber,  Judge. 

Action  for  loss  of  services  of  a  minor  son 
by  Joseph  H.  Brown  against  the  St.  LoniB 
&  Suburban  Railway  Company.  From  a  judg- 
ment for  plaiutiff,  defendant  appeals.  ^- 
firmed. 

Leroy  Brown,  plaintiff's  minor  son,  was 
run  over  and  Injured  on  November  10,  1903, 
by  one  of  defendant's  street  cars  traveling 
north  on  Fair  avenue.  In  the  city  of  St  Louis. 
The  suit  is  by  the  father  to  recover  damages 
for  loss  of  his  son's  services,  and  for  money 
expended  and  liabilities  Incurred  for  surgical 
and  medical  attendance  for  his  son. 

After  stating  matters  of  Inducement,  tbe 
petition  alleges:  "That  on  the  said  10th  day 
of  November,  1903,  the  pupils  of  Harrison 
School,  a  public  school  of  the  city  of  St. 
Louis,  used  at  their  noon  recees,  and  for  a 
long  time  prior  to  said  date  bad  used  at  their 
noon  recess,  that  part  of  Fair  avenue,  between 
Penrose  street  and  Oreen.Lea  Place  which  ex- 
tends from  Oreen  Lea  Place  to  a  point  about 
100  feet  south  of  Oreen  Lea  Place,  as  a  place 
of  crossing  back  and  forth  between  the  school- 
bouse  on  the  east  of  Fair  avenue  and  a  vacant 
lot  used  by  them  as  a  playground  on  the  west 
thereof.    That  the  street  and  space  between 


said  lot  and  scboolhouse  was,  and  bad  long 
been,  frequented  by  many  small  children  at 
said  time  of  the  day  to  the  knowledge  of  the 
defendant  and  Its  servants  operating  defend- 
ant's cars  at  that  place.    That  during  the 
noon  recess  and  at  about  the  hour  of  1  o'clock 
in  the  afternoon  on  the  said  10th  day  of  No- 
vember, 1908,  plalntlfT'a  son,  a  pupil  of  said 
Harrison  School,  together  with  other  pupils 
of  said  school,  was  crossing  Fair  avenue  at 
said  place  on  his  way  from  the  said  vacant 
lot  to  the  said  scboolhouse,  and  whilst  so 
crossing  a  motorman  of  the  defendant  then 
and  there  in  charge  of  a  north-bound  car  be- 
longing to  the  defendant  carelessly  and  neg- 
ligently ran  said  car  upon  and  over  the  plain- 
tlCTs  said  son,  crushing  his  skull,  causing  a 
compound  comminuted  fracture  of  his  skull 
from  the  apex  to  the  base  thereof  for  a  space 
three  inches  in  length'  by  one  inch  in  breadth. 
Injuring  and  leaving  his  brain  permanently 
exposed    without    a    bone   covering    thereto 
throughout  said  space,  said  fracture  also  ex- 
tending laterally  through  the  petrous  portion 
of  the  left  temporal  bone,  permanently  de- 
stroying the  hearing  of  plaintifT's  said  son 
in  bis  left  ear,  and  permanently  leaving  bis 
left  ear  displaced   by   a   distance  of  about 
three-quarters  of  an  Inch  below  Its  former 
and  natural  position,  fracturing  and  injuring 
his  left  lower  maxilla  or  Jawbone,  causing 
suppuration   and  necrosis;    fracturing    and 
crushing  his  clavicle;  fracturing  and  crusb- 
Ing  bis  cervical  vertibrae,  causing  permanent 
wry  neck ;  fracturing  bis  left  humerus  with,  a 
compound  comminuted  fracture  requiring  per- 
manent wiring  of  same,  causing  a  permanent 
shortening  of  his  left  arm ;  and  crushing  and 
injuring  bis  left  hip  and  thigh — all  of  said  in- 
juries resulting  in  a  permanent  injury  and 
damage  to  the  plaintiff's  son,  and  also   re- 
sulting in   a  permanent  nervous  injury    to 
plaintiff's  said  son  which  will  result  In  a  per- 
manent epilepsy  and  other  permanent  nervous 
disorders.    Plaintiff  further  states  that   the 
aforesaid  injuries  sustained  by  his  said  son 
were  directly  caused  by  the  negligence  of  the 
defendant  In  tbls,  to  wit:    That  defendant 
and  its  servants  and  employ^  la  charge  of 
defendant's  said  car  caused  said  ear  to  run 
upon  the  place  aforesaid  at  the  noon  bour 
aforesaid,  when  they  knew,  or  by  the  exercise 
of  ordinary  care  would  have  known,  that  said 
place  was  commonly  and  dally  used  by  tbe 
pupils  of  Harrison  School  at  said  noon  bour 
as  a  place  of  crossing  said  street  and  tracks, 
and  commonly  and  daily  at  said  noon  bour 
frequented  by  many  small  dilldren,  witbout 
keeping  any  watch  or  lookout  for  children  on 
or  approaching  the  said  trades  on  said  street 
at  said  point  In  danger  from  said  car;  tbat 
said  failure  to  keep  such  watch  or  lookout 
directly   caused   said    injuries   to  plaintiff's 
son;  that  defendant's  servants  In  charge  of 
said  car  ran  said  car  at  a  rapid  rate  of  speed 
on  said  Fair  avenue  between  Penrose  street 
and  Oreen  Lea  Place  at  the  place  above  de- 
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scribed  at  said  noon  hour  aforesaid,  wben 
tbe;  knew,  or  by  tbe  exercise  of  ordinary 
care  wonld  bave  known,  that  said  street  at 
said  place  was  commonly  and  dally  used  at 
said  noon  boor  by  the  pupils  of  Harrison 
School  In  crossing  from  the  playground  to 
the  school  building  of  said  school,  and  fre- 
quented at  said  hour  by  many  small  children. 
And  plaintiff  avers  that  said  rate  of  si>eed 
at  which  said  car  was  propelled  at  said  time 
and  place  was  at  said  time  and  place  negli- 
gent, careless,  unreasonable,  and  dangerous, 
and  said  rapid  and  excessive  rate  of  speed 
directly  caused  said  injuries  to  the  plaintiff's 
said  son ;  that  the  defendant  and  its  servants 
and  employes  In  charge  of  said  car  at  said 
place  negligently  failed  to  use  any  care  to 
control  said  car  or  to  stop  the  same  and  avert 
ln]ni7  to  plaintiff's  son,  but,  on  the  contrary, 
negligently  caused,  suffered,  and  permitted 
said  car  to  strike  and  run  over  plaintiffs  son, 
as  aforesaid,  and  said  failure  of  defendant  di- 
rectly caused  said  Injuries  to  plaintiff's  son; 
that  defendant  was  further  negligent,  in  this, 
that  at  the  time  of  said  Injury  to  plaintiff's 
son  there  was  in  force  within  the  city  of  St. 
Louis  an  ordinance  of  said  cil7  whereby  it 
was  provided  that  motormen  and  conductors 
of  street  cars  should  keep  a  vigilant  watch 
for  persons  on  foot,  especially  children,  ei- 
ther on  the  street  or  moving  toward  it,  and 
upon  the  first  appearance  of  danger  to  such 
child  the  car  should  be  stopped  within  the 
shortest  time  and  space  possible.  And  plain- 
tiff avers  that,  at  the  time  of  said  Injuries 
to  his  said  son,  defendant's  motorman  in 
charge  of  said  car  failed  to  keep  such  vigilant 
watch  and  thereby  directly  caused  said  in- 
juries to  plaintiff's  said  son."  The  answer 
was  a  general  denial. 

The  evidence  shows  that,  at  the  time  of 
bis  injury,  Leroy  Brown  was  eight  years  old, 
and  attended  Harrison  School,  situated  at 
the  nortbeast  comer  of  Fair  avenue  and  Green 
Lea  Place.  The  latter  street  runs  east  and 
west  and  is  crossed  by  Fair  avenue,  running 
north  and  south,  at  right  angles.  Three  hun- 
dred feet  south  of  Green  Lea  Place,  Fair 
avenue  Is  crossed  by  Penrose  street  running 
east  and  west,  and  300  feet  south  of  Penrose 
street  Lee  avenue  runs  east  and  west  across 
Fair  avenue.  There  is  a  vacant  lot  on  the 
southwest  corner  of  Fair  avenue  and  Green 
I^ea  Place,  fronting  106  feet  on  Fair  avenue 
and  running  back  west  150  feet  South  of 
this  open  lot  is  a  dwelling  house,  fronting  on 
Fair  avenue,  and  setting  from  10  to  15  feet 
back  from  the  building  line.  On  the  north 
side  of  this  dwelling  house  is  a  close  board 
faice  about  5  feet  high,  and  in  front  is  a 
picket  fence  about  3  feet  high.  Defendant 
has  a  double-track  railroad  on  Fair  avenue, 
over  which.  In  1903,  it  operated  street  cars 
by  electric  power.  Cars  traveling  north  oc- 
cupied the  east  track,  and  those  traveling 
south  the  west  one.  Harrison  School  Is  a 
public  school,  and  had  been  for  about  12 
years  prior  to   1903.    Defendant   had   been 


operating  cars  over  Fair  avenue  for  about  six 
years  prior  to  that  date.  Plaintiff's  son  was 
attending  this  school  hi  the  fall  of  1903. 

The  Janitor  of  the  school  testified  the  school 
gave  a  recess  from  12  to  1  i>.  m.,  on  each 
school  day,  and  for  12  years,  in  the  spring 
and  fall  seasons,  from  60  to  100  boys  went 
dally  to  the  vacant  lot  at  the  southeast  comer 
of  Fair  avenue  and  Qreen  Lea  Place,  to  play 
ball  during  the  noon  recesa  Tbe  evidence 
tends  to  show  that  in  going  from  the  school- 
house  to  the  vacant  lot,  and  In  returning,  the 
boys  crossed  Fair  avenue  south  of  Green  Lea 
Place.  A  crowd  of  boys,  including  Leroy 
Brown,  were  on  the  lot  playing  t>all  during 
the  noon  recess  on  November  10,  1903.  At 
12:56  p.  m.  the  janitor  rang  the  school  bell, 
and  the  boys  ran  from  the  lot  across  Fair 
avenue,  on  their  way  back  to  tbe  schoolhouae. 
Leroy  Brown  was  In  the  rear,  and  when  he 
reached  the  middle  of  the  east  railroad  track 
on  Fair  avenue  he  was  struck  by  one  of 
defendant's  cars  traveling  north,  knocked 
down  on  the  track,  and  run  over  by  the  wheels 
of  tbe  front  truck,  and  injured  In  the  man- 
ner and  to  the  extent  allied  In  the  petition. 

Arthur  Duell,  a  witness  for  plaintiff,  testi- 
fied he  turned  south  on  Fair  avenue  from  the 
next  street  north  of  Oreen  Lea  Place,  and 
heard  and  saw  a  car  coming  north  at  a  speed 
of  from  25  to  30  miles  an  hour;  that  he 
walked  rapidly  south  on  Fair  avenue,  heard 
the  school  bell  ring,  saw  the  boys  run  across 
Fair  avenue  from  the  vacant  lot,  and  saw  Le- 
roy Brown  sto<9  down  at  the  northeast  cor- 
ner of  the  dwelling  house,  as  if  in  the  act  of 
picking  up  something,  and  then  run  east  as 
fast  as  he  could,  and  saw  him  when  he  reach- 
ed the  center  of  the  east  railroad  track  where 
the  car  struck  him;  that  he  could  see  the 
motorman  plainly ;  that  be  made  no  effort  to 
stop  the  car,  "did  not  move  bis  hands,"  until 
the  boy  was  struck ;  and  that  there  was  no 
obstruction  to  prevent  tbe  motorman  from 
seeing  the  boy  running  toward  the  track.  If 
be  had  looked. 

Leroy  Brown's  evidence,  fairly  Interpreted, 
tends  to  show  he  was  about  three  feet  away 
from  the  house  next  tbe  vacant  lot  when  he 
heard  tbe  school  bell;  that  when  he  got 
from  behind  tbe  yard  fence,  and  within  four 
or  five  feet  of  Fair  avenue,  he  looked  south 
and  saw  the  car  that  struck  him  at  Penrose 
street,  and  ran  northeast,  thinking  he  could 
cross  the  track  before  the  car  came.  He  tes- 
tified he  had  been  cautioned  by  his  father 
about  crossing  streets  where  there  were  rail- 
road tracks,  and  that  he  took  his  chance 
after  he  saw  tbe  car. 

Duell  testified  the  car  was  from  150  to 
160  feet  from  the  boy  when  he  first  saw  him 
start  to  run  across  the  street.  Plaintiff's 
evidence  tends  to  show  the  point  of  collision 
was  about  240  feet  north  of  Lee  avenue,  and 
about  60  feet  south  of  Green  Lea  Place;  that 
the  bdy  was  knocked  and  rolled  from  90  to 
100  feet  by  the  car  before  It  was  stopped. 

Defendant's  evidence  tends  to,  show  the 
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ear  was  miming  at  a  speed  of  from  7  to  8 
miles  per  hour;  that  15  miles  per  hour  was 
the  mazImTun  speed  to  which  the  car  was 
geared,  but  It  would  gain  something  over 
15  miles  on  a  level  track  by  force  of  gravity ; 
that,  traveling  at  a  speed  of  30  miles  per 
hour,  the  car  could  have  been  stopped  In  a 
space  of  120  or  140  feet;  at  a  speed  of  25 
miles  per  hour  In  a  space  of  100  feet,  and  at 
a  speed  of  15  miles  per  hour  In  a  space  of 
from  40  to  45  feet  The  motorman  In  charge 
of  the  car  testified  he  had  never  seen  school 
children  playing  on  the  vacant  lot  or  crossing 
the  tracks  until  Leroy  Brown  was  struck; 
that,  after  crossing  Lee  avenue,  be  saw  a 
covered  wagon  coming  south  on  the  west 
track,  and  rang  his  bell  and  turned  ofT  the 
power  for  fear  the  wagon  might  turn  across 
the  track;  that  the  wagon  came  on  south, 
and  Leroy  Brown  ran  from  behind  It  on  the 
e&st  track,  vrlthin  from  18  inches  to  2  feet 
of  the  car,  and  he  did  not  see  the  boy  until 
he  came  from  behind  the  wagon.  The  motor- 
man's  evidence  in  respect  to  the  wagon,  and 
the  fact  that  the  boy  ran  from  behind  it  on 
the  track  immediately  In  front  of  the  car,  is 
corroborated  by  the  evidence  of  the  conductor 
and  of  R.  H.  Brann,  a  paper  banger,  who 
testified  he  saw  the  accident  through  a  win- 
dow of  a  nearby  house  where  he  was  work- 
ing. In  rebuttal,  Duell  testified  there  was  no 
wagon  on  the  track,  or  anywhere  near  it; 
that  be  had  a  clear,  unobstructed  view  of  the 
tracks  for  a  distance  of  from  800  to  900  feet 
Verdict  and  Judgment  were  for  plaintiff  for 
$1,000,  from  which  defendant  appealed, 

T.  M.  Pierce,  for  appellant.  R.  P.  Spencer, 
W.  C.  Arline,  and  (Collins  &  Chappel,  for  re- 
spondent 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  first  error  assigned  is  the 
refusal  of  the  court  to  take  the  case  from  the 
Jury,  as  requested  by  defendant  The  evi- 
dence of  the  Janitor  of  the  Harriscm  School 
that  from  50  to  100  school  boys  played  ball 
daily  on  the  vacant  lot  west  of  the  railroad 
tracks,  the  evidence  showing  the  boys  cross- 
ed these  tracks  where  Leroy  Brown  was 
struck  by  the  car,  and  the  evidence  of  Duell 
that  the  car  was  running  at  an  excessive  rate 
of  speed  at  the  very  moment  the  school  boys 
were  crossing  the  track  to  get  to  the  school, 
and  that  the  motorman  made  no  effort  what- 
ever to  stop  the  car,  though  he  could  have 
seen  Leroy  Brown  running  across  the  track 
and  In  a  position  of  peril  in  time  to  have 
stopped  the  car  and  avoided  the  collision, 
if  he  had  looked,  not  only  makes  out  a  prima 
facie  case,  but  a  strong  case  of  gross  negli- 
gence. 

2.  Plaintiff  testified  he  was  foreman  of  a 
Job  press  room  at  George  D.  Barnard  &  Go.'s 
establishment  and,  over  the  objection  of  de- 
fendant, testified  that  Leroy,  before  he  was 
injured,  was  a  strong,  bright,  and  intelligent 
boy  and  capable  of  preparing  to  follow  the 
business  he  (plaintiff)  was  engaged  in,  and 


that  he  had  Intended  to  have  blm  follow  the 
some  business,  and  to  put  blm  to  work  at 
the  age  of  14  years;  that  boys  were  started 
in  that  business  at  14  a  week,  and  from  that 
advanced  to  Journeymen,  according  to  their 
ability,  after  serving  four  years,  when  they 
received  from  $18  to  $20  a  week.  The  ground 
of  objection  to  this  evidence  was  the  testi- 
mony was  too  Indefinite,  and  there  was  no 
presumption  that  the  boy  would  follow  in  the 
footsteps  of  his  father.  In  Bosenkranz  v. 
Linden  Ry.  Co.,  106  Mo.,  loc.  clt  17,  18  S. 
W.  892,  32  Am.  St  Rep.  588,  Ifacfarlane,  J„ 
said:  "The  impairment  of  one  in  his  Infancy 
Is  as  great  a  damage  to  him,  as  though  be 
had  not  been  Injured  until  the  day  he  reach- 
ed his  majority.  That  he  would  have  an 
equal  right  to  compensation  logically  follows. 
This  plaintiff  had  never  earned  anything, 
and  what  his  ability  to  labor  or  his  capacity 
for  earning  money  in  business  pursuits  will 
be  in  the  future  no  one  can  tell  with  any 
certainty.  It  is  properly  held  In  such  case, 
in  the  absence  of  the  existence  of  direct  evi- 
dence, that  much  must  be  left  to  the  Judg- 
ment, common  experience,  and  'Milij^tened 
conscience  of  the  Jurors,  guided  by  the  facts 
and  circumstances  in  the  case.'"  This  case 
is  approvingly  cited  in  Schmltz  v.  Railway, 
119  Mo.  256,  24  S.  W.  472,  23  U  E.  A.  250, 
and  in  Brunke  v.  Telephone  Ca,  112  Mo. 
App.,  loc  dt  628,  87  N.  "W.  84.  Loss  <rf  earn- 
ing power  is  always  an  element  of  damages 
in  a  personal  injury  case  and  Is  ordinarily 
shown  by  the  difference  in  the  earning  power 
of  the  person  Injured  before  and  after  the 
Injury,  but  evidence  of  liability  of  promotion, 
or  evidence  to  show  that  a  plaintiff  was  in 
the  line  of  promotion  in  his  calling,  and  if 
promoted  his  earnings  would  have  been  In- 
creased, is  Incompetent,  because  remote  and 
speculative.  8  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  654.  It  seems  to  us  the  evidence 
that  plaintiff  had  intended  his  son  Leroy 
should  follow  his  occupation,  and  what  he 
would  likely  earn  as  he  advanced  in  age  and 
experience,  is  entirely  too  speculative  to  fur- 
nish a  basis  for  assessment  of  damages,  and 
for  that  reason  incompetent  But  we  do  not 
think  the  admission  of  this  evidfflice  was 
prejudicial,  for  the  reason  the  verdict  wns 
for  a  sum  but  little  In  excess  of  the  expense 
plaintiff  was  put  to  for  medical  services,  etc, 
furnished  bis  son,  and  that  compensation 
for  future  earnings  barely  entered  Into  the 
estimation  of  damages. 

8.  The  court  refused  the  following  Instruc- 
tion asked  by  defendant:  "The  court  In- 
structs the  Jury  that  in  determining  whether 
or  not  the  plaintifTs  son  was  aware  of  the 
danger  of  endeavoring  to  cross  the  defend- 
ant's track  in  front  of  the  moving  car,  de- 
scribed in  the  evidence,  and  in  determining 
whether  or  not  he  saw  said  car  while  in  a 
place  of  safety,  and  took  his  chances  in  try- 
ing to  get  across,  they  will  consider  any  ad- 
mission on  the  part  of  the  plaintHTs  son 
himself  that  he  did  know. the  danger,  and 
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that  he  took  his  chances  In  an  endeavor  to 
croea  the  track  in  front  of  said  car."  The 
following  Instroctlon  was  given  for  defend- 
ant: "The  conrt  Instmcta  the  jory  that,  al- 
though they  may  believe  and  find  from  the 
evidence  that  the  plaintifTs  son,  Leroy 
Brown,  at  the  time  of  his  alleged  InJiU7, 
was  a  child  of  eight  or  nine  years  of  age, 
atin  If  they  farther  find  from  the  evidence 
that  he  had  8u£9c!ent  Intelligence  and  under- 
standing to  appreciate  the  danger  of  going 
In  front  of,  or  in  close  proximity  to,  the 
car  of  defendant,  sbovni  hy  the  evidence  to 
have  Btmck  him,  and  If  yon  find  that  he  did 
80,  and  that  hf  so  doing  and  espoelng  him- 
self to  danger  the  plaintiff's  son  was  guilty 
of  such  negligence  as  directly  contributed  to 
his  Injury,  the  jury  will  find  for  the  defend- 
ant; and,  further,  If  the  Jury  believe  and 
find  from  the  evidence  that  the  plalntltTa 
son  saw  the  car  described  In  plaintifTs  evi- 
dence before  he  attempted  to  cross  the  tracks 
of  defendant,  and  then  and  there  compre- 
hended the  danger  of  such  crossing,  yet  at- 
tempted to  cross  said  tracks,  and  received 
the  Injury  complained  of  by  reason  of  such 
attemirt  to  cross  said  tracks,  then  he  was 
guilty  of  such  negligence  as  prevents  a  re- 
covery, and  the  jury  will  find  for  the  de- 
fendant" The  instmction  given  properly 
declared  the  law.  The  one  refused  put  the 
boy  on  an  equality  with  an  adult,  in  respect 
to  exercising  care  for  his  own  safety,  and 
for  that  reason  is  erroneous;  and  we  think, 
also,  defendsnt  puts  a  strained  construction 
on  Leroy  Brown's  evidence  to  make  It  ap- 
pear he  apprehended  the  danger  and  took 
chances.  The  boy  stated  he  saw  the  car  at 
Penrose  street,  more  than  200  feet  south  of 
him,  when  he  was  within  S  feet  of  the  street 
He  was  running  at  the  time  and  had  plenty 
of  time  to  cross  the  track  bad  the  car  been 
running  at  a  lawful  speed,  and  there  is  no 
evidence  to  show  he  discovered  It  was  run- 
ning at  an  unlawful  or  excessive  speed. 

4.  Brror  is  assigned  in  the  refusal  of  the 
court  to  give  the  following  Instruction  asked 
by  defendant:  "The  jury  are  instructed  that 
they  cannot  find  for  plaintiff  on  the  theory 
that  there  were  children  daily  playing  on 
the  vacant  lot  mmtloned  In  plaintiff's  evi- 
dence at  the  noon  hour,  and  when  school  be- 
gan for  -Qie  afternoon  said  children  indis- 
criminately scattered  across  defendant's 
tracks  at  other  points  than  at  said  alleged 
crossing;  but  the  Jury,  before  they  can  ren- 
der a  verdict  for  plaintiff,  must  find  from 
the  preimnderance  of  the  evidence  In  this 
case  that  there  was  a  definite  crossing  at  the 
time  and  place  above  mentioned  made  by 
habit  of  sudi  children  as  distinct  from  a 
mlscellaueous  and  Indefinite  crossing  of  de- 
fendant's tracks  elsewhere  by  children,  and 
that  said  defendant's  servants  knew  said 
alleged  spedflc  and  definite  crossing  of  chil- 
dren at  said  time  and  place  as  distinct  from 
other  times  and  places  of  crossing  said  tracks 
by  (dtUdxen."    3%e  point  made  la:    The  peti- 


tion alleged  a  different  point  where  the  boys 
were  In  the  habit  of  crossing  the  tradu  in 
going  from  the  playgroimd  to  the  sdiool,  than 
the  one  where  the  evidence  shows  the  col- 
lision took  place,  or,  In  other  words,  the  evi- 
dence shows  the  collision  took  place  at  a 
point  not  alleged  in  the  petition.  The  allega- 
tion In  the  petition  Is  that  the  boys  used  as 
a  place  of  crossing  that  part  of  Fair  avenue 
which  extends  about  100  feet  south  of  Green 
Lea  Place.  This  would  make  a  customary 
crossing  of  100  feet  wide.  Duell  testified  the 
car  struck  the  boy  about  90  or  100  feet  south 
of  Green  Lea  Place,  so  that  the  evidence 
shows  the  boy  was  struck  within  the  alleged 
space  used  as  a  crossing  by  the  school  chil- 
dren. 

No  reversible  error  appearing,  the  Judg- 
ment l8  a£Qrmed.    All  concur. 


STARE  T.  LOVB  et  aL 

(St.  Lonls  Court  of  Appeals.    Missouri.    Nov. 
19,  1907.    Rehearing  Denied  Dec.  17,  1907.) 

1.  MOBTOAOB— FORECLOSUBB — APPLICATIOW    OF 
SUBPLUS    TO    PbIOB    INCUMBBARCB. 

Where  there  are  three  deeds  of  trust  on 
property,  the  trustee  of  the  intermediate  deed 
upon  making  a  sale  tbereander  cannot  apply 
the  snrpluB  to  satisfy,  or  as  a  credit  on,  the 
prior  deed  of  trust  in  the  absence  of  an  agree- 
ment with  the  purchaser  and  parties  in  inter- 
est that  such  application  should  be  made,  but  it 
should  be  applied  to  the  junior  incumbrance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  ^  1126.] 

2.  Samv. 

Where  the  trustee  of  an  intermediate  trust 
deed  purchases  a  i>rIor  incumbrance,  and  buys  in 
the  property  at  his  sale  under  the  intermediate 
trust  deed,  he  being  seller,  purchaser,  and 
principal  party  in  interest  cannot  make  an 
agreement  with  himself  to  apply  the  surplus 
as  a  credit  on  the  prior  incumbranoe. 

3.  Same  —  Salk  —  PuBOHASB    by    Tbustke  — 
Fbaud. 

A  trustee  of  mortgaged  property  cannot  be- 
come a  purchaser  of  the  premises  at  bis  own 
sale  directly  or  indirectly  nniess  the  purchase  is 
authorized  or  consented  to  by  the  parties  In  in- 
terest, and  such  an  unauthorized  sale  is  fraudu- 
lent and  may  be  set  aside,  although  the  trus- 
tee acted  in  good  faith. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  |  lOSl.] 

4.  Same— Right  of  Tbustbs  to  Comnssion 

fob  Salk. 

Where  a  trustee  of  mortgaged  property  un- 
der an  Intermediate  trust  deed  purchases  a  prior 
incumbrance,  and  buys  in  the  property  for  him- 
self at  his  sale  under  the  intermediate  trust  deed, 
he  Is  not  entitled  to  a  commission  as  trustee  for 
making  the  sale. 

5.  Same- IliQHTS  of  Junior  Incumbranceb. 

Where  a  junior  Incumbrancer  was  not  a 
party  to  a  sale  of  the  mortgaged  premises  by  a 
trustee  of  a  prior  trust  deed,  which  sale  was 
illegal  because  the  trustee  purchased  the  prop- 
erty himself,  he  may  treat  the  sale  as  valid  and 
demand  the  surplus  which  the  trustee  had  im- 
properly applied  as  a  credit  on  a  prior  Incunt- 
brance. 

Appeal    from    St    Louis    Circuit    Court; 
Moses  N.  Sale  and  Matt  Reynolds,  Judges. 
Action  by  Charles  B.  Staric  against  John 
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B.  Love  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Ghas.  B.  Stark  and  Chester  H.  Kmm,  for 
appellant  T.  J.  Rowe  and  C.  H.  Fauntleron, 
for  respondents. 

BLAND,  P.  J.  There  were  three  deeds  of 
trust  on  a  lot  of  ground  In  block  No.  3,741, 
cit7  of  St  Louis.  The  senior  deed  was  to  se- 
cure a  note  of  $1,000  and  seven  interest  notes. 
The  intermediate  one  was  to  secure  a  note 
of  $3,200  and  six  interest  notes.  The  Junior 
one  was  to  secure  a  note  of  $1,800  and  four 
Interest  notes.  Defendant  John  E.  Love  was 
trustee  In  the  Intermediate  deed  of  trust, 
and  as  such  trustee  advertised  and  sold  the 
lot  at  public  auction,  at  which  sale  one  Eliza- 
beth Baebel  became  the  highest  and  best 
bidder  for  the  property.  Out  of  the  proceeds 
.  Love  paid  the  debt  and  Interest,  amounting 
to  $3,333.65,  and  'applied  the  surplus,  after 
paying  the  expenses  of  the  sale,  as  a  credit 
on  the  note  of  $1,000  secured  by  the  senior 
deed  of  trust.  PlalntUT,  by  assignment,  held 
the  Junior  deed  of  trust  prior  to  and  at  the 
time  of  the  sale,  and  as  such  assignee  de- 
manded the  surplus,  which  Love  refused  tu 
pay.  The  suit  is  for  an  accounting  and  to 
recover  the  surplus  alleged  in  the  petition  to 
be  $666.45. 

At  defendants'  request,  the  trial  court 
found  the  facts  as  follows: 

"On  October  25,  1901,  by  defed  dated  on 
that  date,  and  acknowledged  and  recorded 
on  November  5,  1901,  in  consideration  of  the 
sum  of  $1,900 — ^the  receipt  of  which  the 
grantor,  defendant  Love,  acknowledges  in 
said  deed  to  have  been  paid  to  him — John  E. 
Love,  the  defendant  conveyed  to  Ignatz  Heet 
a  lot  of  ground  In  block  3741,  in  the  city  of  St 
Louis,  Mo.,  containing  a  front  of  30  feet  on 
the  north  line  of  Cook  avenue,  by  a  depth 
north  of  160  feet,  to  an  alley  20  feet  wide, 
and  being  known  as  the  west  30  feet  of  lot 
No.  52  of  Beardslee's  subdivision  of  the 
GhancelHer  tract  in  said  block,  per  the  re- 
corded plat  thereof.  This  property  will  here- 
after be  referred  to  as  the  'property  in  con- 
troversy.' The  deed  expressly  recites  that 
the  conveyance  is  subject  to  a  deed  of  trust 
to  Q.  F.  Dudley,  trustee,  dated  February  23, 
1901,  for  $1,000. 

"I  find  that  the  entire  consideration  for 
this  conveyance  was  $1,500,  and  the  sale,  sub- 
ject to  the  deed  of  trust  for  $1,000  to  G.  F. 
Dudley,  trustee,  dated  February  23,  1901, 
was  a  part  of  the  consideration  of  $1,500; 
in  other  words,  that  the  grantee  in  said  deed 
paid,  or  agreed  to  pay,  only  the  sum  of  $500 
In  cash.  As  a  matter  of  fact  Heet  testified 
that  he  never  had  any  Interest  in  the  proper- 
ty, and  at  no  time  was  the  real  owner  there- 
of. This  fact  however,  is  utterly  immaterial 
in  my  view  of  the  law.  Heet  accepted  and 
ratified  the  deed  made  to  him  on  the  2oth  day 
of  October,  1901,  by  deed  dated  on  that  date, 
and  acknowledge  and  recorded  on  the  5th 


day  of  November,  ISOl.  Heet  signed  and  de- 
livered a  deed  of  trust,  conveying  the  prop- 
erty in  controversy,  'together  with  the  build- 
ing now  being  erected  thereon,  and  known 
as  4005  Gook  avenue,  and  also  other  build- 
ings now  on  said  lot,  or  that  may  hereafter 
be  erected  on  said  lot,'  to  defendant  Love,  to 
secure  one  E.  W.  Hall  the  payment  of  one 
principal  note,  due  three  years  after  date, 
for  $3,200,  and  six  interest  notes,  each  for 
$96,  all  of  even  date,  with  the  deed  of  trust, 
to  wit:  October  25,  1901,  the  principal  note 
being  payable  three  years  after  date  and  ma- 
turing October  25-28,  1904,  and  the  interest 
notes  being  payable  In  6,  12,  18,  24,  30,  and 
30  months  after  date,  respectively.  This  last- 
mentioned  deed  of  trust  provided  that  when 
one  of  said  notes— whether  of  Interest  or 
principal — becomes  due  and  payable  and  re- 
mains unpaid,  then  all  of  said  notes  become 
due  and  payable  at  once,  whether  due  on 
their  face  or  not  It  Is  further  provided  In 
said  deed,  'and  said  party  of  the  first  part 
hereby  guarantees  to  said  party  of  the  third 
part  that  said  property  herein  described  1» 
free  and  clear  of  mechanics'  liens ;  said  par- 
ty of  the  first  part  agrees  tliat  In  case  any 
liens  should  hereafter  be  filed  against  said 
property,  after  the  execution  of  this  trust, 
and  in  that  case,  said  liens  so  filed  shall  have 
the  same  force  and  effect  as  if  any  one  of 
said  notes,  hereinbefore  described,  shall  have 
become  due  and  payable,  and  all  the  cove- 
nants and  agreements  herein  provided  shall 
be  in  full  force  and  effect  and  carried  out  as 
If  said  notes  were  actually  due  and  payable. 
And  in  the  event  said  par^  of  the  third  part, 
or  his  assigns  or  legal  representatives,  or  the 
party  of  the  second  part,  or  his  successors  In 
trust,  shall  etpend  any  money  to  protect  the 
title  or  possession  of  said  premises,  or  for 
such  Insurance,  as  aforesaid,  then  any  such 
money,  so  expended,  shall  be  a  new  and  ad- 
ditional principal  sum  of  money,  secured  by 
this  instrument  and  shall  be  payable  on  de- 
mand, and  may  be  collected  with  Interest 
thereon  at  the  rate  of  8  per  cent,  per  annum 
from,  the  time  of  so  expending  the  same.* 

"In  the  event  of  default  in  the  payment  of 
any  of  the  notes,  above  mentioned,  at  maturi- 
ty, or  if  default  be  made  in  the  due  fulfill- 
ment of  any  of  the  covenants  and  agree- 
ments, the  trustee  is  authorized  to  sell  the 
property  at  public  sale  at  the  east  front  door 
of  the  courthouse,  in  the  city  of  St  Louis,  to 
the  highest  bidder  for  cash,  and  is  author- 
ized to  receive  the  proceeds  from  such  sale ; 
'out  of  which  he  shall  pay,  first,  the  cost  and 
expense  of  executing  this  trust  including 
lawful  compensation  of  said  trustee,  and  next 
he  shall  repay  to  any  person  or  persons,  who 
may  or  shall,  under  the  covenants  hereinbe- 
fore set  forth,  have  advanced  or  paid  any 
money  for  taxes,  mechanics'  liens,  or  insur- 
ance, as  above  provided;  all  sums  so,  by  him 
or  them  advanced,  and  not  already  repaid, 
together  with  Interest  thereon  at  the  rate  of 
8  per  cent  per  annum,  from  date  of  such  ad- 
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vances  till  date  of  payment;  and  next,  the 
amotmt  unpaid  on  said  notes,  together  with 
the  Interest  accmed  thereon,  and  the  re- 
mainder, If  any,  shall  be  paid  to  the  party 
of  the  first  part,  or  his  legal  representatives.' 

"On  NoTember  5,  1901,  by  deed  of  that 
date,  acknowledged  on  the  same  day  and  re- 
corded on  May  29,  1902,  Heet  conveyed  the 
property  -In  controversy  to  one  Bougben,  by 
a  technical  qnitclaim  deed. 

"On  the  15th  day  of  May,  1902,  Boughen 
and  wife  conveyed  the  property  in  contro- 
versy to  defendant,  Western  Realty  &  In- 
vestment Company,  a  corporation,  said  deed 
waa  acknowledged  on  May  19, 1902,  and  duly 
recorded  on  the  29th  day  of  May,  19<^  the 
deed  being  a  technical  quitclaim  deed,  con- 
veying to  the  defendant  corporation  what- 
ever right  of  title  Bougben  had  to  the  prop- 
erty. 

"On  May  14,  1902,  by  deed  of  that  date, 
acknowledged  on  May  10,  1902,  and  recorded 
on  May  29,  1902,  Bonghen  and  wife  conveyed 
the  property  In  controversy,  'subject  to  In- 
cumbrances, as  shown  by  the  records,'  to  one 
Amlar  as  trustee,  to  secure  to  E.  S.  Albright 
the  payment  of  five  negotiable  promissory 
notes  of  even  date  with  said  deed,  to  wit. 
May  14,  1902,  one  principal  note  being  for 
the  sum  of  $1,800,  due  two  years  after  date, 
and  foar  Interest  notes,  each  for  |54,  due  0, 
12,  18,  and  24  months  after  date;  all  notes 
to  bear  interest  from  maturity  at  the  rate  of 
8  per  cent,  per  annum.  This  deed  of  trust, 
executed  by  Boughen,  as  to  covenants  and 
agreements,  is  the  same  In  form  as  the  deed 
of  trast  from  Heet  to  Hall,  trustee.  The  five 
n(>tea,  last  above  mentioned,  are  Indorsed  In 
blank  by  B.  S.  Albright,  the  payee  named 
therein,  and  are  the  same  notes,  together 
with  the  deed  of  trust,  which  were  transfer- 
red and  delivered  to  the  plaintiff  Stark,  as 
collateral,  to  secure  to  him  the  payment  of 
$S21,  due  him  by  the  Western  Realty  A  In- 
vestment Company.  I  find  that  these  notes 
were  transferred  and  delivered  to  the  plain- 
tiff some  time  between  the  Ist  and  13th  day  of 
Jane,  1904,  and  before  the  sale  under  the 
deed  of  trust,  hereinafter  mentioned,  made 
by  John  E.  Love  to  Elizabeth  Raebel  on  June 
30,  1904.  The  transfer  of  the  Bougben  notes 
was  made  to  plaintiff  Stark  after  the  ma- 
turity of  said  notes,  that  Is,  after  May  17, 
1904,  the  last  day  of  grace  upon  the  prin- 
cipal Boughen  note. 

"On  June  30,  1904,  John  B.  Love,  the  de- 
fendant, as  trustee  in  the  deed  of  trust,  sold 
the  property  at  public  sale  to  Elizabeth 
Baebel  for  the  consideration,  as  stated  In 
the  deed,  of  $4,000.  The  sale  under  this  deed 
of  trust  took  place  at  the  east  front  door  of 
the  coortbonse  on  June  30,  1004,  in  this  city, 
and  as  a  matter  of  fact  Elizabeth  Raebel  (a 
stenographer  or  derk  In  the  office  of  defend- 
ant Love)  was  not  the  real  purchaser  of  the 
property,  but  the  property  was  bought  in  her 
name  by  the  defendant  Love,  and  thereafter, 
to  wit,  on  July  11,  1904,  said  Raebel  by  a 


quitclaim  deed  conveyed  the  property  In  con- 
troversy to  the  defendant  Love,  for  a  consid- 
eration of  IL  On  July  14, 1904,  In  considera- 
tion of  the  sum  of  |4,200 — ^the  receipt  of 
which  is  acknowledged  by  Love — Love  con- 
veyed the  property  in  controversy  by  war- 
ranty deed  to  Leonard  D.  Putney  and  wife, 
and  warrants  the  title,  except  as  against  the 
taxes  for  the  year  1904,  and  thereafter.  This 
deed  to  Putn^  and  wife  was  acknowledged 
and  recorded  on  July,  14,  1904.  The  earnest 
money  receipt,  given  by  defendant  Love  to 
Putney  and  wife,  shows  that  the  considera- 
tion for  the  deed  was  the  sum  of  $4,200; 
out  of  which,  however.  Love  agreed  to  pay  to- 
Putney  a  commission,  and  agreed  also  to  pro- 
rate the  taxes  for  the  year  1904,  so  that  the 
actual  amount  received  by  Love  for  the  sale 
of  the  property  to  Putney  and  wife,  was 
about  the  sum  of  $4,100.  The  earnest  money 
receipt  is  dated  July  12,  1904,  and  Love 
agrees  to  convey  a  perfect  title,  and  in  de- 
fault of  being  able  to  make  a  perfect  title 
within  a  reasonable  time  the  earnest  money 
was  to  be  returned  and  the  sale  declared  off. 

"I  find  as  a  matter  of  fact,  that  the  sale  to- 
Putney  and  wife  by  the  defendant  Love  was 
practically  consummated  before  the  property 
was  sold  by  Love,  as  trustee,  on  June  30, 
1904.  The  expenses  of  the  sale  incurred  by 
Love,  as  trustee,  under  the  Heet  deed  of 
trust,  were  as  follows:  For  advertising,  $20.- 
i50:  notary's  fees,  .00;  and  a  commission 
claimed  by  Love,  as  trustee,  of  $50.00;  mak- 
ing a  total  expense  of  $71.00— if  the  commis- 
sion claimed  by  the  trustees  under  the  cir- 
cumstances in  evidence,  is  a  valid  claim.  If 
the  claim  for  commissions  is  allowed,  the  net 
proceeds  collected  by  Love  as  trustee  amounts 
to  $4,029.  If  his  claim  is  disallowed,  the  net 
proceeds  amount  to  $4,079. 

"At  the  time  of  the  sale,  under  the  Heet 
deed  of  trust,  to  wit,  June  30,  1904,  two  of 
the  notes  described  in  tlie  deed  of  trust  were 
past  due  and  unpaid,  at  least  It  is  so  stated 
in  the  advertisement  published  by  the  trustee, 
a  copy  of  which  is  attached  to  the  trustee's 
deed  to  Elizabeth  Raebel.  The  testimony 
does  not  show,  however,  what  two  notes  were 
thus  unpaid.  The  principal  note  for  $3,200, 
In  the  Heet  deed  of  trust  was  not  due  until 
the  25th-28th  day  of  October,  1904.  Tho 
first  interest  note  for  $96,  the  second  interest 
note  for  $99,  the  third  and  fourth  Interest 
notes,  and  the  fifth  Interest  note  were  like- 
wise  past  due;  each  of  said  interest  notes  be> 
ing  for  the  sum  of  $96.  It  appears,  however, 
from  the  testimony  of  Love,  and  from  the 
memorandum  made  by  him  on  the  Heet  deed 
of  trust,  introduced  in  evidence,  that  only 
one  of  these  interest  notes  remained  due  and 
unpaid  at  the  time  of  sale,  and  that  must 
have  been  the  fifth  interest  note  for  $96;  so 
that  on  the  date  of  sale  there  was  due  under 
the  Heet  deed  of  trust  the  principal  sum  of 
$3,200,  and  one  interest  note  for  ^09,  making 
a  total  of  $3,296.  The  fifth  interest  note  for 
$96,  payable  30  months  after  date,  matured 
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on  April  2!^28, 1904,  and  interest  la  therefore 
to  be  computed  npon  the  principal  anm  of  $3,- 
200,  and  likewise  on  the  Interest  note  of  $96 
from  April  25,  1904,  to  the  SOth  day  of  June, 
1904,  at  tbe  rate  of  6  per  cent  per  annvun, 
making  a  total  of  Interest  due  on  the  date  of 
sale  of  $43.95,  as  computed  by  tbe  defendant 
Love,  and  which  Is  substantially  accarate; 
adding  this  Interest  to  the  principal  snm  of 
$3,296,  makes  a  total  due,  under  the  Heet 
deed  of  trust,  on  the  day  of  sale,  of  $3,839.95. 

"Disallowing  the  commission  of  $sk)  claim- 
ed by  Love  as  trustee  under  the  Heet  deed  of 
trust,  he  should  have  had  on  hand,  after  de- 
ducting the  amount  due  under  that  deed  of 
trust,  the  sum  of  $739.05.  If  the  commission 
of  $50  is  allowed,  the  balance  in  bis  hands 
would  be  $689.06. 

"Defendant  Love  applied  the  snm  of  $647.- 
52,  as  appears  from  his  memorandum,  on  the 
first  deed  of  trust,  known  as  the  'Dudley  deed 
of  trust'  This  amount  being  practically  the 
surplus  In  his  bands,  after  satisfying  the 
Heet  deed  of  trust,  the  expenses  Incurred  un- 
der the  same  and  the  commissions  claimed 
by  Love. 

"I  further  find  that  defendant  Love  con- 
veyed the  property  In  controversy  to  Putney 
and  wife,  free  of  all  Hens  created  by  deeds  of 
trust;  that  he  was  enabled  to  do  this  at  the 
time  of  the  purchase  of  the  property  by  bim 
at  the  sale  on  June  30,  1904,  through  Raebel, 
because  Love  then  owned  and  held  the  Dudl^ 
note,  said  note  being  tbe  note  of  defendant 
Love  for  $1,000,  and  secured  by  a  first  lien  on 
the  property  in  controversy  (unless,  as  a  mat- 
ter of  law,  tbe  fact  that  Love  bad  taken  up 
and  paid  the  note  operated  as  to  plaintiff,  as 
a  discbarge  of  such  lien). 

"I  further  find  that  the  conveyance  by 
warranty  deed  by  love  to  Putney  was  not 
known  to  the  plalntlft  or  to  the  Western  Real- 
ty &  Investment  Company  on  July  13,  1904, 
on  wbldb  date  tbe  plalntifT  notified  defendant 
Love  that  he  was  the  owner  of  the  deod  of 
trust  and  notes  described  therein,  dated  May 
14,  1902,  executed  by  Bougben  to  Amlar, 
trustee.  The  notice  thus  given  recites  that 
Love  sold  the  property  to  Raebel  for  tbe  con- 
sideration of  $4,000.  I  find  that  this  notice 
is  a  ratification  by  Stark  of  the  public  «al«, 
made  by  the  defendant  Love  on  June  30, 
1904,  but  Is  not  a  ratification  of  tbe  subse- 
quent conveyance  from  Love  to  Putney;  that 
at  the  time  of  tbe  giving  of  this  notice,  to 
wit  on  July  13,  1904,  the  plaintiff  was  not 
aware  of  the  sale  to  Putney;  that  at  the 
time  of  the  sale  under  the  Heet  deed  of  trust, 
on  June  30,  1904,  tbe  defendant  Love  had 
taken  up  tbe  notes  and  deed  of  trust  dated 
February  23,  1901,  being  tbe  Dudley  deed  of 
trust  for  $1,000,  and  at  tbe  time  of  tbe  sale 
tmder  the  Heet  deed  of  trust  Love  owned  and 
controlled  said  Dudley  deed  of  trust  and  tbe 
notes  thereby  secured. 

"I  further  find  from  tbe  evidence  that  at 
tbe  sale  made  by  Love,  as  trustee  under  the 
Heet  deed  of  trust  on  June  80,  1904,  Love 


sold  the  property  under  the  Heet  deed  of 
trust  as  If  it  were  a  first  deed  of  trust  or  first 
lien  upon  the  property,  and  that  In  buying 
the  property  In,  in  tbe  name  of  his  stenogra- 
pher, Raebel,  be  did  so  with  tbe  purpose 
and  Intent  of  thereafter  conveying  it  for  tbe 
net  sum  of  $4,100  to  Putney  and  wlte." 

The  court  found  the  Issues  for  defendantSt 
and  rendered  judgment  in  their  favor.  Tbe 
appeal  is  from  this  Judgment 

The  finding  of  the  facts  Is  very  full  and  In 
accordance  with  tbe  evidence.  The  trial 
court's  conclusions  of  the  law  were  that  tbe 
trustee's  sale  was  void,  but  plaintiCT  ratified 
tbe  sale  by  demanding  the  surplus  and  was 
entitled  to  it  if  nothing  more  appeared  In  the 
case.  But  that  plalntlfF  could  not  recover 
for  the  reason  "bis  right  was  the  right  to  set 
aside  tbe  sale  as  being  Illegal.  He  cannot 
condone  tbe  offense  of  tbe  trustee.  In  making 
an  illegal  sale,  and  at  tbe  same  time  claim 
the  benefit  of  such  Illegal  conduct"  The 
trial  judge  said:  "I  am  satisfied  from  tbe 
evidence  In  this  case  that  when  Love  bid  tbe 
property  In  imder  tbe  second  deed  of  trust 
that  be  did  so  with  the  Intention  of  conveying 
the  title  to  Putney,  free  from  the  incumbrance 
which  he  (Love)  then  held,  as  tbe  first  lien 
on  this  property,  namely,  tbe  Dudley  mort- 
gage. He  did  not  sell  solely  and  ezcluslTely 
under  the  second  deed  of  trust  as  a  matter 
of  fact  He  sold  under  tbe  second  deed  of 
trust  but  Intended  to  Include,  and  did  In- 
clude, m  tbe  sale,  the  first  deed  of  trust,  in 
order  that  be  might  be  In  a  position  to  con- 
vey a  clear  title  to  the  party  to  whom  be  bad 
practically  contracted  to  convey  it  Love 
himself  owned  tbe  first  deed  of  trust  ttQd  In 
order  to  make  a  clear  title  to  tbe  purchaser 
from  him,  that  Is,  Putney,  be  undoubtedly 
intended  to  pay  out  of  tbe  proceeds  of  tbe 
sale  the  prior  Inciunbranee,  which  he  himself 
held,  out  of  the  excess  that  there  might  be 
over  and  above  tbe  second  deed  of  trust. 
While  it  is  undoubtedly  true  that  he  bad  no 
authority  to  do  as  be  did,  and  tbe  sale  for 
that  reason  would  have  been  voidable  at  tbe 
Instance  of  tbe  plalntifT,  yet  that  In  my  opin- 
ion, was  tbe  extoit  of  plaintltTs  right  Tbe 
plaintiff  cannot  in  my  opinion,  absorb  tbe 
first  deed  of  trust  by  standing  by  and  per- 
mitting tbe  defendant  Love  to  carry  out  hia 
contract  with  Putney,  with  knowledge  of  tbe 
facts  which  enabled  blm,  If  be  had  seen  fit  so 
to  do,  to  set  aside  tbe  sale  and  thus  compel 
Love  to  account  to  him  for  tbe  excess  over  tbe 
second  deed  of  trust  which,  as  a  matter  of 
fact  was  realized  in  the  manner  and  under 
the  circumstances  indicated  in  this  (pinion.  I 
am  not  influenced  in  the  slightest  degree  in 
this  conclusion  I  have  reached  as  to  tbe  law 
by  tbe  covenants  contained  in  tbe  Heet  deed 
of  trust  to  which  my  attention  has  been  called 
by  counsel  on  either  side.  The  plaintiff  could 
have  disaffirmed  or  set  aside  tbe  purchase 
by  Love  of  tbe  property  In  controversy,  (md 
have  reinstated  all  parties  concerned  in  tbelr 
rights  as  tb^  existed  prior  to  the  salet    If, 
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with  knowledge  of  all  the  facts,  he  elects  not 
to  do  this,  bnt  to  ratify  or  confirm  the  sale, 
be  must  be  held  to  baye  ratified  all  things 
done  by  the  trustee,  by  means  of  which  the 
tmstee  wag  enabled  to  procure  the  sum  of 
$4^100,  as  the  purchase  price  of  the  property 
In  controTeray." 

Love  testified  he  took  up  the  first  deed  of 
trust  In  March,  1904,  by  paying  the  debt  It 
was  given  to  secure  to  the  then  holder,  and 
that  be  took  up  the  second  deed  of  trust 
(under  which  he  made  the  sale)  before  the 
date  of  the  sale  and  held  both  deeds  of  trust 
at  the  time  of  the  sale  and  had  them  at  the 
sale.  In  Love's  deed  to  Heet  the  latter  as- 
sumed the  payment  of  tbe  Dudley  deed  of 
trust  for  $1,000.  Defendant  Love  was  the 
grantor  in  the  Dudley  (the  senior)  deed  of 
trust  and  the  maker  of  the  note  It  was  given 
to  secure.  By  his  deed  to  Heet  the  latter 
became  the  principal  of  that  note  and  Love 
his  surety  for  Its  payment.  Heet  failed  to 
pay  the  note,  and  Love  testified  be  was  com- 
pelled to  take  It  up  to  protect  the  property. 
In  making  this  payment  he  paid  his  own  debt 
and  thereby  satisfied  the  deed  of  trust  But 
even  If  this  incumbrance  was  not  extinguish- 
ed by  payment,  no  power  was  given  Love,  as 
trustee  in  the  deed  of  trust  under  which  be 
made  the  sale,  to  apply  the  surplus  to  satisfy, 
or  as  a  credit  on  tbe  prior  deed  of  trust,  un- 
less there  was  an  agreement  with  tbe  pur- 
chaser and  the  parties  In  interest  that  such 
application  should  be  made.  Love  being  both 
seller  and  purchaser  and  principal  party  in 
interest  at  the  time  of  tbe  sale  could  not 
make  the  agreement  with  himself.  Scott  v. 
Shy,  58  Mo.  487;  Schmidt  v.  Smith,  57  Mo. 
135.  In  Mead  v.  McLaughlin  et  al.,  42  Mo. 
198,  It  was  held  a  trustee  Is  authorized  under 
a  deed  of  trust  to  pay  off  debts  which  con- 
stitute liens  subsequent  to  th6  deed  of  trust. 
In  Helweg  v.  Heltcamp,  20  Ma  S69,  it  was 
ruled  that  where  there  were  three  deeds  of 
trust  and  the  sale  was  made  under  the  second, 
tbe  surplus  should  be  applied  to  tbe  third; 
and  in  McGuire  v.  Wilkinson,  72  Mo.  199, 
It  was  held  the  surplus  In  tbe  hands  of  a 
trustee  after  selling  under  a  prior  deed  of 
trust  was  subject  to  garnishment  by  a  Junior 
Judgment  creditor  of  tbe  mortgagor,  when 
the  Judgment  was  a  lien  upon  the  land.  On 
these  authorities  It  is  plain  that  the  silrplus 
in  Love's  hands  should  have  been  applied 
to  the  Junior  deed  of  trust  The  learned  trial 
Judge  held,  however,  that  plaintlfiTa  remedy 
was  to  set  aside  the  trustee's  sale  on  the 
ground  of  fraud  in  the  making  of  the  same. 
XbiB  holding  can  only  be  sustained  on  the 
theory  that  the  sale  by  Love  was  absolutely 
void,  and  that  he  is  In  a  position  to  set  up  bis 
own  fraud  as  a  defense  In  this  action.  Perry 
says:  "If  a  trustee  or  mortgagee  purchases 
the  property  thus  within  his  power  to  sell, 
and  tbe  title  is  conveyed  to  bim,  either  di- 
rectly or  indirectly,  through  a  third  person, 
be  will  continue  to  bold  the  property  upon 
tbe  old  tnuti  or  tbe  mortgagor  may  redeem. 


Tbe  execution  of  the  trust  or  the  foreclosure 
of  the  mortgage  has  not  been  advanced." 
2  Perry  on  Trusts,  |  eQ2v,  p.  194.  In  Byrne 
V.  Carson,  70  Mo.  App.,  loc.  dt  131,  tbe 
Kansas  City  Court  of  Appeals,  speaking 
through  Smith,  P.  3^  said:  "It  Is  well  set- 
tled that  a  mortgagee  cannot  legally  become 
a  purchaser  at  his  own  sale  unless  author- 
ized or  consented  to  by  the  parties  In  inter- 
est And  it  matters  not  that  the  sale  was 
bona  fide  and  for  a  fair  price.  The  rule  is 
not  Intended  to  remedy  the  wrong,  but  is 
intended  to  prevent  the  possibility  of  it 
Moore  v.  Thompson,  40  Mo.  App.  195.  Such 
a  purchase  constitutes  a  fraud  in  law,  and  to 
authorize  the  setting  aside  of  a  sale  so  made 
it  is  not  required  that  there  should  be  actual 
fraud.  And  where  the  mortgagee  purchases 
at  his  own  sale  through  the  interposition  of 
another,  such  interposition  is  a  badge  of 
fraud,  and  the  sale  may  l>e  avoided  by  tbe 
mortgagor." 

There  is  no  evidence  tending  to  show  Love 
acted  in  bad  faith.  He  was  honestly  doing 
the  best  he  could  to  save  what  he  had  in- 
vested in  the  lot;  but  under  the  proof  his 
sale,  as  trustee,  was  fraudulent  in  law,  and 
for  this  reason  bis  good  faith  is  not  available 
as  a  defense  in  this  action,  for  it  has  never 
yet  been  permitted  to  a  party  to  allege  his 
own  fraudulent  acts,  whether  in  law  or  fact 
as  a  defense  in  a  court  of  Justice.  We  think 
tbe  trial  court  was  Justified  in  refusing  to 
allow  Love  any  commission  for  making  the 
sale  as  trustee.  Plaintiff  did  not  participate 
in  tbe  trustee's  sale,  had  nothing  whatever 
to  do  with  it  Be  was  not  a  party  in  any 
sense  to  tbe  fraudulent  trustee's  sale,  and 
had  the  right  to  treat  it  as  a  valid  sale  and 
demand  the  surplus. 

For  tbe  reasons  herein  stated  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
All  concur. 


LACLEDE  GASLIGHT   CO.  r.   GAS   CON- 
SUMERS' ASS'N. 
(St   Louis  Court  of  Appeals.    Missoari.    Nov. 
19,  1907.    Rehearing  Denied  Dec.  17,  1907.) 

L  FiXTUBKS— Gas  Pipes. 

Where  no  agreement  was  made  between  a 
gas  company  and  house  owners  concerning  the 
pipes  used  by  the  company  to  make  meter  con- 
nections with  the  bouse  pipes,  the  pipes  which 
were  used  to  make  the  connections  did  not  be- 
come fixtures. 

2.  Gas  —  Pipes  and  Affuancbs  —  Rights  o» 
Gas  Company. 

1'hough  a  gas  company  famished  some  in- 
side pipe,  which  it  was  under  no  obligation  to 
furnish,  and  so  connected  such  pipe  with  its 
meter  that  it  could  not  be  removed  by  the  bouse 
owner,  or  cut  witlMut  interfering  with  the  meter, 
the  gas  company  did  not  thereby  acquire  ex- 
clusive control  over  the  gas  after  it  left  the 
meter,  nor  the  right  to  prohibit  the  owner,  or 
any  one  for  him,  from  placing  upon  the  pipe  a 
goTemor  to  regulate  the  gas  pretsure. 

3.  Samk. 

Where  a  house  owner  permitted  a  gas  com- 
pany to  furnish  inside  pipe,  which  it  was  under 
no  obligation  to  furnish,  neither,  tbs  ownei:  nor 
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any  one  for  him,  could  at  such  pipe  for  thtt 
purpose  of  placiuf;  a  governor  thereon,  if,  in 
doing  so,  the  meter  would  be  thrown  oat  of 
plumb,  caused  to  leak,  or  its  parts  and  coimec> 
tions  or  seals  be  brolcen. 
1.  SAifE— Right  to  Injuhotioh— Dkcrkb— Bx- 

QniREMENTS    OF. 

Where  injuries  to  a  gas  company's  meters, 
caused  by  interfering  with  its  connections  by  a 
company  installing  appliances  to  regulate  the 
Mow  of  gas,  were  oft-recurring,  and  no  adequate 
compensation  in  damages  could  be  had  therefor, 
the  gas  company  was  entitled  to  enjoin  the  Inter- 
fei-ence  with  its  connections,  but  not  to  restrain 
the  exercise  of  the  inherent  right  of  the  owner 
to  hare  the  gas  governors  instituted,  and  such 
right  should  be  protected  by  the  decree  awarding 
the  injunction. 
5.  Saub. 

A  decree  restraining  a  company  installing 
appliances  to  regulate  the  flow  of  gas,  from  inter- 
fering with  a  gas  company's  meter  connections, 
but  permitting  the  appliances  to  be  Installed 
upon  compliance  with  certain  directions,  should 
authorize  the  company  placing  the  appliances  to 
remove  the  same,  under  proper  restrictions,  on 
refusal  or  failure  of  the  customers  to  pay  the 
agreed  rent  for  their  use. 

Appeal  from  St.  Louis  Circuit  Ck>urt ;  Dan- 
iel D.  Fisher,  Judge. 

BUI  by  the  Laclede  Gasllglit  Company 
against  the  Gas  Consumers'  Association  to 
restrain  defendant  from  Interfering  with 
plalntlS's  meters,  pipes,  etc.  From  a  decree 
granting  ian  injunction,  defendant  appeals. 
Reversed  and  remanded,  with  directions  to 
modify  decree. 

O.  J.  Mudd,  for  appellant.  Percy  Werner, 
for  respondent. 

BLAND,  P.  3.  PlaintUF  and  defendant  are 
both  corporations  doing  business  In  the  city 
of  St  Louis.  PlaintiCF  manufactures  and 
supplies  gas  to  resident  and  business  houses 
in  said  city  for  illuminating  and  fuel  pur- 
poses Its  gas  is  carried  to  the  consumer, 
by  pressure  and  force  of  gravity,  through 
pipes  laid  by  the  company.  Plaintiff's  service 
pipes  penetrate  the  basement  walls  of  the 
buildings  where  gas  is  consumed,  and  are 
there  connected  with  meters  furnished  and 
installed  by  plaintiff  at  its  expense.  The 
pipes,  leading  from  the  gas  mains  laid  In 
the  streets  to  the  bouses,  are  called  inlet  or 
service  pipes,  and  the  gas  flows  through  these 
pipes  into  the  meter,  and  from  tlie  meter  into 
the  house  pipes,  which  are  connected  with  the 
meter.  What  are  termed  In  the  evidence 
"the  house  pipes"  are  luatalled  by  the  owner 
of  the  house,  and  run  horizontally  between 
the  floor  and  the  ceiling  of  the  basement,  and 
are  ordinarily  brought  near  the  place  where 
the  meter  Is  to  be  located,  and  are  connected 
with  the  meter  by  nipples,  and,  when  neces- 
sary, additional  pipes  are  furnished  by  the 
^as  company.  A  nipple  only  is  used  when 
the  house  pipes  reach  within  eight  inches  of 
the  meter ;  when  they  do  not,  additional  pipe 
uiust  be  used  to  make  the  connection.  A 
nipple  in  gas  fitting,  according  to  the  evi- 
dence, is  a  piece  of  gas  pipe  eight  inches  or 
less  In  length,  with  threads  cut  on  either  end. 
In   Installing  meters   the  company   supplies 


the  nlivles,  and,  generally,  additional  pipe 
When  necessary  to  connect  the  meter  with  the 
house  pipe,  If  the  distance  does  not  exceed  12 
feet;  if  the  distance  Is  more  than  12  feet, 
the  owner  of  the  house  is  expected  to  fumisli 
the  extra  pipe.  From  the  oral  and  photo- 
graphic evidence  in  the  record,  it  appears 
that  prior  to  1908  plaintiff  company  used 
lead  pipe  to  make  meter  connections;  that 
during  the  year  1903,  It  took  out  all  the  old 
meters  and  lead  pipe,  installed  new  meters, 
and  made  the  connections  with  iron  pipe,  and 
sealed  these  connections.  The  reasons  given 
for  making  this  change  are  that  the  iron 
pipes  bold  tlK  meter  in  a  rigid  position, 
whereas  the  lead  pipes  did  not  do  so;  that 
the  iron  pipes  prevent  the  meters  from  get- 
ting out  of  plumb,  and  the  lead  ones  did  not ;. 
that  the  iron  pipes  were  Installed  for  the  fur- 
ther reason  It  was  an  easy  matter  to  discon- 
nect the  meter  from  the  lead  pipes,  and  then 
connect  the  service  pipe  with  the  house  pipes 
by  means  of  a  rubber  tube,  and  that  this 
practice  had  been  Indulged  in  by  some  of 
plaintlfTs  patrons,  to  the  loss  of  plaintiff. 
Another  reason  for  making  the  change  was 
to  prevent  the  defendant  company  from  at- 
taching its  governor  to  the  Inside  pipes  fur- 
nished by  plaintiff.  The  gas  regulator  is- 
described  as  follows:  "An  automatic  ma- 
chine for  governing  and  regulating  the  pres- 
sure of  gas;  it  is  placed  on  the  pipes  after 
the  gas  has  passed  the  meter ;  our  apparatus 
is  to  keep  the  flow  of  the  gas  even,  stop  all 
over-pressure  or  wasting.  *  *  *  It  will 
control  the  capacity — the  capacity  of  tlje  ma- 
chine is  equal  to  the  capacity  of  the  pipe 
that  goes  Into  it.  The  capacity  of  the  ma- 
chine, in  other  words.  Is  equal  to  the  output 
of  the  meter."  The  machine  automatically 
regulates  the  pressure. 

Defendant  company  is  engaged  in  install- 
ing gas  regulators  In  the  city  of  St.  Louis, 
and  has  about  2,000  such  machines  in  use 
in  said  city.  Defendant's  evidence  tends  to 
show  that  the  pressure  of  gas,  as  furnished 
by  plaintiff,  is  at  times  tmeven  and  very  ir- 
regular, and  that  its  machine  remedies  this 
Irregularity;  that  prior  to  the  year  1903 
it  installed  its  machines  by  disconnecting  the 
lead  pipe  with  the  meter,  then  Inserted  the 
machine  and  reconnected  the  pipe  with  the 
meter  ;>  that,  when  lead  pipe  was  used,  this 
could  be  done  without  in  the  least  disturbing 
the  position  of  the  meter,  or  Injuring  it  or 
any  of  its  parts;  that  after  the  iron  pli^e 
connections  were  made,  and  the  connections 
sealed,  a  disconnection  could  not  be  made 
without  breaking  the  seals,  and  plaintiff  re- 
fused to  remove  the  seals  to  allow  defendant 
to  install  Its  regulator;  that  on  account  of 
this  condition  of  affairs,  in  order  to  place 
the  regulator,  defendant  was  forced  to  cut 
the  nipple,  or  the  pipe  running  up  from  the 
meter  to  the  house  pipe;  and  plaintiff's  evi- 
dence tends  to  show  that  by  this  method  of 
installation,  defendant  cut  pipes  and  nipples, 
which  plaintiff  had  furnished  to  make  con- 
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nectlons,  and  the  operation  disturbed  the  po- 
sition of  the  meters,  at  times  broke  parts  of 
them,  caused  them  to  leak,  and  broke  the 
seals,  and  otherwise  damaged  the  meters  and 
tbelr  connections.  The  suit  Is  in  equity  to 
enjoin  defendant  from  in  anywise  Interfer- 
ing with  plalntlfTs  meters,  pipes,  and  nipples 
It  has  In  use,  or  may  hereafter  have  in  use. 
The  decree,  as  modified  by  the  trial  court 
<omittlng  caption).  Is  as  follows :  "Now,  this 
14th  day  of  June,  1907,  defendant's  motion  to 
alter  and  modify  the  decree  heretofore  enter- 
ed In  this  cause,  on  to  wit,  the  6tb  day  of 
March.  1907,  having  been  duly  considered  by 
the  court,  the  said  motion  is  sustained,  and 
said  decree  so  altered  and  modified  as  to 
read  as  follows :  Wherefore,  it  Is  by  the  court 
ordered,  adjudged,  and  decreed  that  the  de- 
fendant and  Its  agents  and  servants  be,  and 
they  hereby  are,  and  each  of  them  Is  per- 
petually enjoined  from  attaching  gas  reg- 
ulators or  governors  to  any  of  the  pipes  or 
nipples  belonging  to  the  plaintiff  company, 
and  by  It  placed  in  position  In  any  of  the 
buildings  or  dwellings  In  the  city  of  St.  Louis, 
for  the  purpose  of  connecting  its  gas  meters 
with  the  house  pipes  in  said  buildings  and 
dwellings,  and  through  which  pipes  or  nip- 
ples, so  owned  and  placed  by  said  plaintiff 
company,  the  said  plaintiff  company  supplies 
gas  to  such  buildings  or  dwellings,  and  from 
cutting  the  said  pipes  and  nipples,  or  dis- 
turbing, or  in  any  manner  interfering,  with 
the  unions  or  connections  made  between  the 
said  pipes  and  nipples  so  belonging  and  plac- 
ed In  position  by  said  plaintiff  company,  and 
Its  meters  and  the  said  house  pipes  In  said 
buildings  and  dwellings,  except  as  herein- 
after decreed,  or  from  in  any  manner  inter- 
fering with  the  meters,  meter  connections, 
meter  seals,  and  locks  belonging  to  said 
plaintiff  company,  and  Installed  in  position 
by  said  plaintiff  company  in  any  of  the  build- 
ings or  dwellings  In  the  city  of  St  Louis ; 
provided,  that,  whenever  the  defendant  shall 
have  received  the  written  direction  and  au- 
thority from  the  owner  or  occupant  of  any 
building  or  dwelling  in  the  city  of  St.  Louis 
to  install  its  gas  regulator  on  the  house  gas 
pipe  belonging  to  such  building  or  dwelling, 
and  such  owner  or  occupant  shall.  In  writing, 
notify  the  plaintiff  of  such  fact,  and  in  such 
notice  designate  a  day  and  hour,  not  less 
than  three  days  in  advance  of  tlie  service  of 
such  notice  on  plaintiff,  when  such  owner  or 
occupant  desires  and  Intends  to  have  in- 
stalled such  regulator,  and  request  plaintiff  to 
furnish  a  capable  gas  fitter  to  then  and  there, 
or  prior  thereto,  on  the  day  mentioned  in 
such  notice,  and  t>etween  eight  o'clock  a.  m. 
and  three  o'clock  p.  m.,  shut  off  the  gas  sup- 
ply from  such  premises,  and  disconnect  plain- 
tiff's pipe,  nipple,  or  meter  connection  on  the 
outlet  side  of  Its  meter,  from  the  house  pipe 
belonging  to  such  building  or  dwelling,  at 
the  union  between  the  same,  so  as  to  enable 
defendant  to  Install  its  regulator  on  the 
liouse  pli>e   belonging   to  such  building   or 


dwelling,  and  to  thereafter  reconnect  such 
pipe,  nipple,  or  meter  connections  belonging 
to  plaintiff  with  such  house  pipe,  and  agree 
to  pay  or  authorise  the  charge  against  him 
of  the  reasonable  cost  of  furnishing  such  gas 
fitter  for  such  work,  and  provided  that, 
should  the  plaintiff  fail  on  such  notice,  and 
on  the  day  mentioned  therein,  and  betw.den 
the  hours  of  eight  a.  m.  and  three  p.  m.,  to 
so  furnish  such  gas  fitter,  and  to  make  such 
disconnection  and  reconnection,  then  the  de- 
fendant may  shut  off  such  gas  supply,  and 
disconnect  and  reconnect  such  union  betweei: 
the  house  pipe  and  meter  connections  hereto- 
fore mentioned,  doing  same  in  a  careful  and 
skillful  manner.  And  the  costs  of  this  pro- 
ceeding are  adjudged  against  defendant,  and 
unless  same  are  paid  within  10  days  after 
the  date  hereof,  execution  slwll  Issue  In  favor 
of  plaintiff  therefor."  Defendant  moved  the 
court  for  a  further  modification  of  the  de- 
cree, BO  as  to  permit  it  to  remove  any  and 
all  of  Its  gas  regulators  on  the  refusal  or 
failure  of  Its  customers  to  pay  the  agreed 
rent  for  the  use  of  same.  This  motion  does 
not  appear  to  have  been  acted  on.  Defend- 
ant filed  a  timely  motion  for  new  trial,  which 
the  court  overruled,  and  an  aptpeal  was  tak- 
en to  this  court 

Defendant  makes  two  points  in  its  brief: 
First  that  tlie  pipes  put  in  by  plaintiff  to 
connect  the  meters  with  the  house  pipes  be- 
came fixtures,  the  property  of  tbe  owner  of 
the  house,  and  therefore  plaintiff  had  no  con- 
trol over  them ;  second.  If  the  pipes  used  by 
plaintiff  to  make  the  connection  '  remained 
the  property  of  plaintiff,  yet  It  should  not  be 
permitted  to  deny  the  right  of  the  owner  of 
tbe  house  such  control  over  them  as  to  pre- 
vent the  Installation  of  a  gas  regulator.  In 
respect  to  the  first  point  the  evidence  shows 
that  no  agreement  whatever  was  made  be- 
tween plaintiff  company  and  owners  of  bouses 
concerning  the  pipes  used  by  the  company  to 
make  meter  connections  with  the  house 
pipes;  and  the  evidence  further  shows  that 
when  lead  pipes  were  used,  and  afterwards 
when  they  were  taken  out  and  iron  ones  sub- 
stituted, plaintiff  used  its  own  pipes  to  make 
the  connection,  without  charge  or  expense  to 
tbe  owner  of  tbe  bouse.  The  furnishing  of 
tbe  pipes  in  the  manner,  and  for  the  purpose 
stated,  is  beneficial  to  tbe  owner  of  the  bouse, 
and  they  are  furnished  partly  for  his  own 
accommodation  and,  presumably,  with  his 
knowledge  and  consent  The  meter  is  un- 
doubtedly piaintifTs  property,  and  the  con- 
nections are  so  made  as  to  show  conclusively 
tliat  plaintiff  intends  to  retain  control,  not 
only  over  the  meter,  but  likewise  over  its 
seals,  and  the  pipes  used  by  it  to  make  con- 
nections with  the  house  pipes.  In  these  cir- 
cumstances it  would  be  grossly  inequitable 
to  hold  that  tbe  pipes,  furnished  by  plaintiff 
to  make  the  necessary  connections  to  furnlsb 
gas  to  the  house,  became  fixtures,  and  ceased 
to  be  the  plalntlfTs  property.  We  therefore 
rule  against  defendant's  flrs^  point 
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In  regard  to  the  second  point  ,it  Is  proper 
to  state  that  plaintiff  furnished  some  Inside 
pipe,  which  It  was  under  no  obligation  to 
famish,  and  so  connected  such  pipe  with  Its 
meter  that  the  pipe  cannot  be  removed  bj 
the  bouse  owner,  or  cut,  without  Interfering 
materially  with  the  meter  connections,  and 
hardly  withont  disturbing  the  meter  Itself. 
On  account  of  this  method  of  Installation, 
plaintiff  claims  the  right  to  ezcluaive  control 
over  the  extra  pipe  put  in  by  It  If  It  has 
the  right  to  ezcluslye  control,  then  the  house 
owner,  or  no  person  for  him,  has  any  right  to 
place  a  gorernor  in  such  pipe  to  regulate  the 
pressure  of  the  gas.  Thornton  on  Oil  and 
Oas,  {  553.  Ordinarily,  the  house  owner,  to 
entitle  him  to  meter  connection,  is  required 
to  bring  his  pipes  to  where  the  meter  is  to 
be  Installed,  and  the  gas  company  makes  the 
connection  by  a  short  lead  pipe;  but,  In 
whatever  manner  the  connection  is  made,  the 
gaa  is  delivered  to  the  consumer  when  it 
passes  through  the  company's  meter  into  the 
inside  pipes  (Chouteau  v.  St  Louis  Gaslight 
Ck).,  47  Mo.  App.  826);  and  this  is  so,  Ir- 
respective of  the  ownership  of  the  inside 
pipes.  The  company  is  under  no  oblig;atlon 
other  than  to  furnish  a  nipple  or  short  piece 
of  pipe  to  connect  Its  meter  with  the  house 
pipe.  Because  it  fnmlsbes  additional  pipe  at 
its  own  option,  to  make  such  connections,  it 
ought  not  and  does  not  give  it  exclusive  con- 
trol over  the  gas  after  it  leaves  the  meter, 
nor  has  it  the  right  to  prohibit  the  owner, 
or  any  one  for  him,  from  placing  upon  the 
pipe,  so  furnished,  a  governor  to  regulate 
the  pressure  of  the  gas.  On  the  other  hand, 
in  view  of  the  fact  that  the  owners  of  houses 
permit  the  company  to  use  its  own  pipes  to 
make  Inside  connections,  the  owner,  nor  any 
one  by  his  order  or  permission,  has  any  right 
to  cut  these  pipes  for  the  purpose  of  placing 
a  governor  upon  them,  if  In  doing  so  the 
meter  Is  thereby  tlirown  out  of  plumb.  Its 
parts  broken,  or  it  is  caused  to  leak,  or  its 
connections  and  seals  broken.  From  the  evi- 
dence it  appears  that  such  Injury  Is  done  by 
defendant  to  the  meter  and  its  connections, 
when  placing  the  governor  on  the  pipes.  This 
injury  Is  oft-recurring,  for  which  the  law  is 
ineffectual  to  afford  adequate  compensation 
in  damages.  For  this  reason  plaintiff  is  en- 
titled to  injunctive  relief,  and  to  such  relief 
as  will  prevent  defendant  from  injuring  its 
property,  or  interfering  with  the  property 
rights  which  plaintiff  has  in  its  meters,  me- 
ter connections,  and  seals.  But  the  right  of 
the  owner  of  the  house  to  place,  or  have 
placed,  a  governor  on  the  pipes  to  regulate 
the  pressure  of  gas,  is  an  inherent  right  the 
exercise  of  which  cannot  be  enjoined;  its 
exercise,  however,  in  the  circumstances  of 
the  case,  must  and  should  be  regulated  In 
such  manner  as  to  secure  protection  to  plain- 
tUTs  property  rights,  and  we  think  this  will 
be  accomplished  by  the  terms  of  the  decree 
rendered  by  the  trial  court,  which  we  approve 
u  far  as  It  goea,  bat  It  should  go  further. 


and  provide  that  defendant  may  remove  Its 
regulator,  under  such  restrictions,  and  on 
such  terms,  as  the  circuit  court  may  deem 
just  and  proper. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court 
to  modify  its  Judgment  as  above  indicated. 
Ail  concur. 


O'LEARY  V.  KANSAS  CITY. 

(Kansas  CSty  Court  of  Appeals.    Missouri. 
Dec.  2,  1907.) 

NEoi.iQKncs— iRSTBtronons. 

The  giving  of  a  lequested  instmction   on 

negligence  is  not  error  merely  because  it  does 

not  contain  a  definition  of  the  term  "negligence." 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  87,  Negligence,  {«  871-8774 

Appeal  from  Circalt  Court  Jtdkaaa  Coan- 
ty;  J.  H.  Slover,  Judge. 

Action  by  Mary  O'Leary  against  Kansas 
City.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Edwin  C.  Meservey  and  Francis  M.  Hay- 
ward,  for  appellant  Henry  J.  Latshaw  and 
Ralph  8.  Latshaw,  for  respondent 

JOHNSON,  J.  Plaintiff  fell  into  a  hole  In 
a  sidewalk  on  one  of  the  public  streets  of 
Kansas  City  and  was  injured.  She  alleges, 
in  her  petition,  that  the  injuries  were  caused 
by  the  negligence  of  defendant  in  falling  to 
exercise  reasonable  care  to  discover  and  re- 
pair the  defect  The  answer  of  defendant 
contained  a  general  denial  and  a  plea  of 
contributory  negligence.  The  trial  resulted 
in  a  verdict  and  Judgment  In  favor  of  plain- 
tiff in  the  sum  of  $1,225,  and  the  cause  is 
here  on  the  appeal  of  defendant 

The  only  error  assigned  relates  to  the  first 
instruction  given  on  behalf  of  plaintiff,  which 
is  as  follows :  "The  court  instructs  the  Jury 
that  If  you  find  and  believe  from  the  evidence 
that  on  November  29,  1904,  and  for  a  number 
of  months  continuously  prior  thereto,  there 
was  a  hole  or  step-off  several  feet  deep  on 
the  west  side  of  Bell  street  and  about  200 
feet  south  of  Ninth  street  and  that  said  hole 
or  step-off.  If  any,  made  said  sidewalk  dan- 
gerous and  not  reasonably  safe  for  the  or- 
dinary purposes  of  travel  thereover,  and  if 
you  further  find  and  believe  from  the  evi- 
dence that  defendant  luiew,  or  by  the  exer- 
cise of  ordinary  care  and  caution  could  have 
known,  of  said  condition  of  said  sidewalk 
at  said  place  on  November  29,  1901,  and  for 
a  reasonably  sufficient  length  of  time  prior 
thereto  to  have  either  remedied  said  defects, 
if  any,  in  said  sidewalk,  or  to  have  placed 
barriers,  lights,  or  other  warning  at  or  near 
said  hole  or  step-off,  if  any,  by  the  exercise 
of  reasonable  care  anfl  caution,  and  that  de- 
fendant failed  to  repair  said  sidewalk  or  to 
put  up  said  barriers  or  lights  or  other  warn- 
ings at  or  near  said  hole  or  step-off,  and  if 
yoo  further  And  and  believe  from  the  evi- 
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deuce  that  said  neglect  of  said  defendant  to 
either  remedy  said  hole  or  8tex>-off,  or  put 
up  lights  or  barriers  at  or  near  said  bole  or 
Btq[>-off,  was  negligence  on  the  i>art  of  de- 
fendant, and  that  on  account  of  said  negli- 
gence, if  any,  plaintiff  was  Injured  by  8tei>- 
plng  into  or  falling  Into  said  hole  or  step-off 
In  the  nighttime  of  said  November  29,  1904, 
without  any  fault  or  negligence  on  her  part 
contributing  thereto,  then  the  court  instructs 
you  that  the  fact,  if  it  be  a  fact,  that  said 
whole  or  step-off  was  caused  by  the  flood  of 
June,  1903,  Is  of  itself  no  defense  to  plaln- 
tifTs  right  of  recovery,  if  any."  It  is  not 
claimed,  nor  does  It  appear,  that  this' Instruc- 
tion was  unsupported  in  any  particular  by 
the  evidence  introduced  by  plaintiff,  nor  tliat 
it  departed  from  or  enlarged  the  cause  of 
action  pleaded  in  the  petition.  But  the  ob- 
jection Is  to  the  omission,  from  this  and  oth- 
er instructions  given  at  the  instance  of  plain- 
tiff, of  a  definition  of  the  term  "negligence." 
The  precise  question  thus  raised  has  been 
considered  recently  by  us  in  two  cases,  and 
ruled  adversely  to  the  contention  of  defend- 
ant Wilson  V.  Railway,  122  Mo.  Ap(p.  667, 
99  8.  W.  465;  Hooper  r.  Bailway,  123  Mo. 
App.  329,  102  S.  W.  68.  It  is  unnecessary  to 
repeat  or  elaborate  what  was  said  in  those 
cases,  and  we  refer  to  them  for  a  full  ezprea- 
sion  of  our  views. 

The  Judgment  is  affirmed.    All  concur. 


DARK  T.  THOMAS  et  aL 

(Kansas  City  Court  of  Api>eals.    Missouri. 

Dec.  2,  1907.) 

1.    EiXECUTOBS    AND    ADinRISTBATOBS— AlXOW- 
ANCB  AND   PaTMENT  OF   CLAIUS— STATDTOBT 

Fbovisions— Secubbd  Claims. 

Rev.  St  1899,  i  191  [Ann.  St.  1906,  p. 
4031,  providing  that  claims  against  an  estate 
which  are  secured  by  mort^;age,  deed  of  trust, 
or  other  lien,  shall  not  be  paid  luitil  the  security 
held  by  the  claimant  has  oeen  exhausted,  when 
construed  in  connection  with  section  143  [pai^ 
383],  empowering  the  probate  court,  where  it  is 
for  the  best  interest  of  the  estate,  to  order  a 
mortgage  debt  paid  out  of  the  ceneral  assets, 
with  sections  146  and  170  [pages  384, 393].  declar- 
ing that  real  estate  may  be  sold  to  pay  debts  of 
a  decedent  only  when  there  is  not  sufficient  per- 
sonalty to  pay  them,  with  section  184,  subd.  4 
[page  397],  providing  that  judgments  against  the 
estate  of  an  intestate  shall  be  classified  and  paid 
as  provided  by  sections  162-155  [pages  388-^91 
except  that  if  the  estate  be  insolvent  they  shall 
be  paid  by  the  administratrix  selling  the  lands 
at  administration  sale  under  order  of  the  pro- 
bate court  and  not  by  the  creditor  exhausting 
the  lands  bv  closing  the  lien,  and  with  section 
138  [page  382],  providing  that  the  probate  court 
may  order  a  vendor's  lien  creditor  oi  an  eftate 
paid  out  of  the  assets,  is  not  to  be  taken  as 
prohibiting  an  administratrix  to  pay  secured 
debts  agamst  the  estate  until  the  security  has 
been  first  exhausted  by  the  creditor;  and  where 
a  bnslmnd  died  intestate,  leaving  a  debt  se- 
cured by  deed  of  trust  on  the  homestead,  ex- 
ecuted by  himself  and  wife,  and  sufficient  per- 
sonal property  to  satisfy  tne  same,  his  widow, 
as  administratrix,  may  pay  the  secured  debt  out 
of  the  personal  estate,  the  intention  of  section 
191  bemg  to  protect  unsecured  creditors  by  em- 
powering them  to  compel  the  secured  creditors. 


where  the  estate  was  insufficient  to  satisfy  all, 
to  first  exhaust  their  secnrity  before  sharing  In 
the  common  fund. 

2.  Samb. 

Ordinarily  a  secured  creditor  can  lay  by 
his  security  and  go  upon  the  general  estate  of 
his  debtor  to  satisfy  hla  claim,  only  resorting  to 
his  security  when  ne  falls  to  collect  his  claim 
by  the  ordinary  proceeding. 

3.  Same— DisTRiBOTioN  of  Estatb— Pmobitt 
OF  Debts  to  LxaACiss  ob  Distbibutive 
Shabks. 

The  personalty  of  an  intestate's  estate  vests 
In  the  administratrix  for  the  purpose  of  paying 
debts  and  costs  of  administration,  and  the  heirs 
have  no  title  to  or  interest  in  it  until  an  order 
of  distribution. 

4.  Same. 

The  primary  idea  of  a  security  is  that  It 
may  t>e  used  to  pay  the  debt  if  the  debtor  fails 
to  pay  it  from  other  sources :  and  a  debtor 
should  promptly  pay  bis  debt  without  letting  it 
go  to  protest  or  by  default,  thus  putting  the 
creditor  to  the  trouble  of  a  resort  to  the  se- 
cnrity, and  the  same  duty  rests  on  the  debtor's 
estate  after  his  death,  except  that  of  necessity 
it  must  first  be  allowed  and  classified. 

Appeal  from  Clinton  County  Court;  A.  D. 
Bumea,  Judge. 

Final  accounting  by  Fannie  Darr,  adminis- 
tratrix of  the  estate  of  William  Z.  Darr,  de- 
ceased. On  appeal  from  the  probate  court  to 
the  circuit  court  certain  items  claimed  as 
credits  by  the  administratrix,  but  objected  to 
by  Willie  0.  Thomas,  were  disallowed,  and 
she  appealed.    Reversed  and  remanded. 

W.  S.  Hemdon,  for  appellant  B.  C.  Hall, 
for  respondents. 

BLLISON,  J.  This  proceeding  arises  on  ob- 
jections to  the  settlement  of  an  adminis- 
tratrix of  an  estate.  On  appeal  from  the  pro- 
bate to  the  circuit  court  certain  items  claim- 
ed as  credits  by  the  administratrix  were  dis- 
allowed and  charged  back  to  her.  She  then 
appealed  to  this  court 

It  appears  that  the  admluistratrix  Is  the 
widow  of  William  Z.  Darr,  who  died  Intes- 
tate, leaving  surviving  him  this  administra- 
trix, and  two  children  by  a  former  wife  who 
had  become  of  age  and  were  living  to  them- 
selves. At  his  death  Darr  left  a  homestead 
occupied  by  himself  and  this  administratrix. 
It  did  not  exceed  the  statutory  value.  He 
also  left  personal  property  appraised  at  $3,- 
366.49.  Darr,  Joined  by  this  administratrix 
as  his  wife,  gave  a  deed  of  trust  on  the  home- 
stead to  secure  his  note  of  $1,600,  payable 
to  Charles  B.  Jones.  He  likewise,  at  same 
time,  gave  to  Jones  two  building  and  loan 
warrants  for  $300  each  as  collateral  security. 
Jones  assigned  the  note  to  the  First  National 
Bank  of  Flattsburg,  and  also  delivered  the 
collateral  warrants  to  the  bank.  The  bank 
presented  the  note  to  the  probate  court  and 
had  It  allowed  against  the  estate.  The  col- 
laterals were  collected  by  the  bank  and  cred- 
ited on  the  demand.  This  administratrix 
thereafter  paid  the  balance,  with  interest 
amounting  to  $1,181.04,  with  money  arising 
out  of  the  personal  estate,  and  the  deed  of 
trust  on  the  homestead  was  duly  releas*^ 
As  before  stated,  the  circuit  court  refused  to 
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allow  tbe  admlnlgtratrix  credit  for  this  pay- 
ment, and  bad  it  charged  up  to  her.  The  ac- 
tion of  the  trial  court  was  based  on  a  con- 
struction of  section  191,  Rev.  St  1899  [Ann. 
St  1906,  p.  403],  prohibiting  the  payment  of 
debts  against  an  estate  secured  by  real  prop- 
erty until  the  security  has  been  first  exhaust- 
ed by  the  creditor.  That  section  reads  as 
follows:  "•  •  *  And  when  a  claim  Is  al- 
lowed against  an  estate  which  is  secured  by 
mortgage,  deed  of  trust  or  other  lien  held  by 
the  creditor,  the  same  may  be  allowed  as 
other  claims,  but  shall  not  be  paid  until  such 
security  held  by  the  claimant  has  been  ex- 
hausted; but  if  such  security  be  not  suffi- 
cient to  pay  off  and  discharge  the  debt  of 
euch  creditor,  then  such  creditor  for  the  resi- 
due of  his  debt  shall  be  entitled  In  common 
with  other  creditors  to  have  tbe  same  paid 
out  of  the  estate." 

Though  not  so  stated,  the  effect  of  the  posi- 
tion taken  by  the  objectors  to  tbe  action  of 
the  administratrix  In  paying  the  mortgage  is 
that  tbe  statute  Just  quoted  must  be  inter- 
preted precisely  as  It  reads,  disassociated 
from  other  parts  of  the  same  statute,  and  be 
held  to  mean  that  in  no  case  can  a  mortgage 
debt  due  from  an  estate  be  paid  until  after 
tbe  security  has  been  exhausted  when  the 
balance  only,  if  any,  may  be  paid  out  of  the 
general  assets.  That  is  not  the  announce- 
ment but  it  is  the  logic  of  objector's  position. 
If  such  is  the  true  construction,  the  effect 
upon  the  general  policy  of  our  administration 
law  will  be  far  beyond  what  the  courts  and 
the  bar  haTe  expected  since  Its  enactment  In 
1888.  The  direct  result  of  such  construction 
is  that  there  can  be  no  redemption  of  real 
property  by  the  estate  of  a  decedent  The 
creditor  must  sell  the  land  and  pass  the  title 
out  of  the  heirs  however  advantageous  it 
clearly  appears  It  would  be  for  the  heirs  to 
retain  it  It  may  be  property  that  cai^not,  in 
reason,  decrease  in  value,  but  will  In  every 
probability  largely  increase,  and  yet  It  im- 
peratively must  be  sold  at  a  forced  sale  un- 
der the  mortgage.  The  statute  In  question 
cannot  mean  that  It  must  be  construed  with 
other  parts  of  the  same  law  in  reference  to 
the  same  subject  for  that  is  a  fundamental 
rule  of  construction.  By  the  express  terms 
of  another  part  of  the  same  enactment  (sec- 
tion 143  [page  383])  the  probate  court  is  em- 
powered, if  for  the  best  Interest  of  the  estate, 
to  order  the  administrator  to  pay  the  mort- 
gage debt  out  of  the  general  assets.  Must 
this  latter  statute  stand  as  of  no  force  and 
to  all  practical  purposes  be  a  dead  letter? 
For  if  the  mortgage  creditor  can  only  be  paid 
out  of  the  general  assets  after  he  has  closed 
out  the  security,  of  course  the  probate  court 
could  not  order  it  redeemed.  The  whole 
policy  of  the  law  of  administration  has  al- 
ways been  thought  to  be  primarily  to  pre- 
serve the  real  property  holdings  of  estates 
instead  of  disposing  of  them,  except  where 
to  retain  it  would  work  injury  to  creditors. 
Thus,  by  tbe  terms  of  sections  146  and  170 


[pages  884,  398]  real  estate  may  be  sold  to 
pay  debts  only  when  there  is  not  sufficient 
personalty  to  pay  them.  And  this  Is  the  rule 
of  procedure  In  all  estates  except  in  instances 
where,  from  peculiar  conditions.  It  may  t>e 
thought  best  to  retain  ttte  personalty  and 
sell  realty,  which  may  be  done  under  tbe 
terms  of  section  161  [page  390]. 

But  there  is  yet  more  of  tbe  statute  bear- 
ing (m  the  question.  Tbe  section  here  Invok- 
ed by  the  objectors  not  only  requires  mort- 
gage liens,  but  any  "other  Hen  held  by  the 
creditor,"  to  be  first  exhausted,  that  is,  fore- 
closed or  executed.  'HDther  Hen  held  by  tbe ' 
creditor"  covers  Judgments  and  vendor's 
Hens;  and  so  under  the  literal  and  disas- 
sociated construction  of  the  statute  no  Judg- 
ment or  vendor's  Hen  could  be  paid,  but  tbe 
lands  must  be  actually  sold  and  only  tbe 
deficit  of  the  creditor's  claim  after  sale  coold 
be  paid  out  of  the  general  personal  estate. 
But  by  the  terms  of  section  184  (subd.  4 
[page  397])  Judgments  are  classified  and  paid 
as  other  claims,  except  If  the  estate  be  in- 
solvent they  shall  be  paid,  not  by  the  creditor 
exhausting  the  lands  by  closing  his  Hen,  bnt 
by  the  administrator  selling  the  land  at  ad- 
ministration sale  under  order  of  tbe  probate 
court  Sections  162-166  [pages  888-389].  So 
as  to  a  vendor's  lien.  He,  too,  If  tbe  statate 
is  to  receive  a  literal  and  disassociated  con- 
struction, would  be  comi>elled  to  foreclose  his 
lien.  Yet  under  the  terms  of  section  13S 
[page  382],  in  case  of  the  estate  having  a 
vendor's  Hen  creditor,  the  probate  court  may 
order  the  lien  to  be  paid  out  of  the  assets 
of  tbe  estate.  And  the  rulings  of  the  courts 
on  these  statutes,  on  cases  arising  since  tbe 
enactment  of  section  191,  have  been  in  accord 
with  their  reading,  and  that  section  has  not 
been  tbought  to  nuUlfy  them.  Chapman  v. 
Merritt  45  Mo.  App.  179;  Medcer  v.  Straat, 
38  Mo.  App.  239. 

Besides  tbe  incongmities  and  inconvenien- 
ces already  stated  which  stand  In  the  way 
of  objectors'  construction  of  the  statute,  there 
are  many  others  which  might  be  suggrested. 
Thus,  suppose  one  of  several  children  should 
mortgage  his  own  land  as  security  for  his  fa- 
ther's debt  and  the  father  died  without  pay- 
ing It;  is  it  reasonable  to  suppose  that  the 
other  children  or  the  administrator  and  pro- 
bate court  could  force  the  creditor  to  sell  the 
land  and  leave  the  other  child  to  the  circoxn- 
locution  of  presenting  a  claim  for  allowance 
out  of  the  general  fund  of  the  estate  on  ac- 
count of  his  land  having  been  taken  to  pay 
the  deceased  father's  debt?  Again,  suppose 
an  estate  is  solvent  consisting  of  $50,000  In 
personalty  and  one  piece  of  real  estate— the 
family  homestead,  which  Is  mortgaged  for 
$5,000,  which  the  heirs  from  matters  of  sen- 
timent or  otherwise  were  anxious  should  be 
preserved  and  not  sold  out  of  the  family — 
could  it  be  thought  that  this  statute  would 
compel  tbe  administrator  and  probate  court 
to  refuse  the  mortgagee  payment  of  his  claim 
until  he  first  sold  the  homestead?   Why  could 
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it  not  be  paid  ont  of  tbe  personalty?  It 
-wonld  therefore  seem  to  be  apparent  that  sec- 
tlon  191  Bhouid  not  be  construed  with  liter- 
al preclscness,  bnt  should  be  considered  with 
other  portions  of  tbe  statute  and  kept  la  har- 
mony with  them  and  be  griven  a  meaning 
which  is  reasonable  and  will  effectuate  its 
.  evident  purpose.  The  true  construction  of 
that  statnte  is  that  it  is  an  enactment  in  the 
Interest  of  unsecured  creditors,  and  so  we 
announced  in  Knight  t.  Newklrk,  92  Mo. 
App.  268.  Ordinarily  a  secured  creditor  can 
lay  by  his  secnrity  and  go  xtpon  the  general 
-estate  of  bis  debtor.  He  may  hold  bis  securi- 
ty in  reserre  and  only  call  it  Into  seryice 
for  whatever  be  falls  to  realize  by  the  ordi- 
nary proceeding  to  collect  his  claim.  Day  y. 
Oraham,  97  Mo.  898;  Edmonson  v.  Phillips, 
73  Ma  67;  Oreenwell  v.  Heritage,  71  Mo. 
469.  This  statute  compels  him  to  reverse  the 
<ffder  of  snch  proceeding  and  first  utilize  his 
'■ecnrity,  thus  not  Jeopardizing  or  hindering 
unsecured  creditors  except  for  what  balance, 
If  any,  be  may  fall  to  get  ont  of  snch  securi- 
ty. Thus  interpreted  it  does  not  nm  counter 
to  other  parts  of  the  same  law. 

But  it  has  l)een  strongly  Insisted  by  the  ob- 
jectors that  the  Supreme  Court  in  tbe  case 
of  Adams  v.  Adams,  183  Mo.  396,  82  S.  W. 
-66,  has  construed  section  191  in  accord  with 
their  view.  An  examination  of  that  case  lias 
disclosed  that  that  conrt  in  no  way  consider- 
ed the  section.  That  case  was  for  partition 
of  lands,  and  arose  in  the  circuit  court  It 
was  not  such  a  case  nor  such  a  court,  except  on 
appeal  from  the  probate  court,  where,  ordi- 
narily, the  statute  could  properly  arise;  and 
all  that  is  said  of  the  statnte  in  the  Adams 
Case  is  a  mere  statement,  at  page  406  of  183 
Mo.,  page  69  of  82  8.  W.,  that  the  plaintiffs 
therein  invoked  the  section,  and  at  page  407 
of  188  Mo.,  page  69  of  82  8.  W..  that  defend- 
ants did  likewise  in  their  behalf.  The  fur- 
ther several  claims  made  by  the  contesting 
parties  are  then  stated,  and  then  the  opin- 
ion of  the  court  follows,  in  which  no  refer- 
ence is  made  to  the  statute  in  controversy. 
On  tbe  contrary,  it  is  not  again  referred  to, 
nor  is  any  account  taken  of  it,  and  the  deci- 
sion is  made  by  determining  the  other  points 
of  contention  between  the  parties.  Tbe  case, 
in  short,  was  this:  A  husband  died  leaving  a 
homestead  and  other  lands  In  which  the  wid- 
ow had  a  dower  Interest  Tbe  husband  in 
his  lifetime,  Joined  by  his  wife^  mortgaged 
the  homestead.  After  his  death  the  widow 
•ought,  in  a  partition  suit,  to  have  the  home- 
stead relieved  of  the  mortage  by  having  the 
other  lands  sold  to  pay  it  Or,  as  expressed 
by  the  court,  she  sought  to  have  the  mortgage 
transferred  from  the  mortgaged  to  the  un- 
mortgaged lands.  The  court  decided  that  she 
could  not  do  sa  The  decision  was  in  no 
wise  I>a8ed  upon  an  arbitrary  demand  of  the 
statute,  but  is  reasoned  ont  on  other  grounds 
without  reference  to  the  statnte,  directly  or 
Uidlrectly. 

We  ate  tbns  left  to  diq;>ose  of  this  case 
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without  any  aid  from  the  Adams  Case. 
From  tbe  statement  we  made  at  tbe  begin- 
ning, it  will  be  seen  that  the  deceased  hus- 
band in  his  lifetime  owed  a  note  to  Charles 
E.  Jones,  and  that  bis  wife,  the  pitesent  ad- 
ministratrix. Joined  him  in  giving  a  mortgage 
on  the  homestead  to  secure  its  payment 
She  did  not  owe  the  debt  and  bad  no  other 
connection  with  it  than  signing  the  mortgage. 
There  was  personal  estate  sufficient  to  pay 
that  debt  and  all  others.  After  it  was  duly 
allowed  she  paid  it  oat  of  such  personalty. 
In  doing  so  she  but  followed  the  accepted 
Idea  of  the  admlnistratl<m  law  from  an  early 
day  to  the  present  time.  The  personalty  vest- 
ed in  her  as  administratrix  for  the  purpose 
of  paying  debts  and  costs  of  administration. 
The  heirs  have  no  title  to  It  nor  interest  in  it 
until  an  order  of  dlstrlbvtion.  Smith  v.  Den- 
ny, 37  Mo.  20;  State  ex  reL  Housman  v. 
Moore,  18  MO.  App.  406.  The  personal  estate^ 
as  already  stated.  Is  the  primary  fund  ont  of 
which  the  debts  of  the  estate  must  be  paid. 
Lewis  V.  Carson,  93  Mo.  687,  691,  3  8.  W. 
483,  6  S.  W.  366;  Langston  v.  Canterbury, 
173  Mo.  122,  130,  132,  73  8.  W.  151.  It  is 
true  that  the  homestead  was  mortgaged  to  se- 
cure the  payment  of  the  debt,  but  in  his  life- 
time the  husband  owed  the  debt  and  his 
general  effects  were  liable  to  its  payment, 
and  when  he  died  his  general  effects  were 
still  liable.  The  primary  idea  of  a  secnrity 
Is  that  it  may  be  used  to  pay  tbe  debt  if  the 
debtor  falls  to  pay  it  from  other  sources. 
And  a  debtor,  primarily,  should  promptly  pay 
his  debt  without  letting  it  go  to  [Mrotest  or 
by  default  and  thus  putting  tbe  creditor  to 
the  trouble  and  annoyance  of  a  resort  to  the 
security.  The  estate  owes  the  same  prompt 
duty  except  from  necessity,  the  debt  must 
first  be  allowed  by  tbe  probate  court  and 
classified. 

The  statute  In  question  has  interposed  In 
behalf  of  creditors  a  duty  upon  the  adminis- 
trator and  probate  court  which  gives  to  them 
In  summary  manner  what  an  unsecured  cred- 
itor in  equity  has  always  been  able  to  do, 
viz.,  where  another  creditor,  liable  to  come 
upon  the  common  fund,  has  a  separate  se- 
curity, he  could  be  compelled  to  first  resort 
to  tliat  secnrity,  and  thereby,  to  that  extent 
relieve  the  unsecured  creditor.  It  has  been 
already  shown  that  in  spite  of  the  general 
language  of  section  191,  that  when  a  secured 
debt  was  allowed  it  should  not  be  paid  until 
the  security  was  first  exhausted,  yet  the 
terms  of  section  143  gives  the  power  to  the 
probate  conrt  to  order  it  to  be  paid,  if,  in  the 
opinion  of  the  court,  it  will  promote  the  in- 
terest of  the  estate  and  not  prejudice  the 
creditors.  The  objectors  recognize  that  sec- 
tion 101  could  not  possibly  have  the  effect 
of  entirely  abrogating  section  143,  but  Insist 
that  before  the  secured  claim  can  be  paid  by 
the  administrator  there  must  be  an  order  of 
the  probate  court  to  redeem,  and  that  if  he 
pays  it  without  such  order  he  shall  not  be 
allowed  credit  therefor.    The  cases  of  Lang- 
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ston  T.  Canterbury,  ITS  Mo.  122,  78  S.  W. 
151,  and  Springfield  Qro.  C!o.  t.  Walton,  96 
MOb  App.  526,  69  S.  W.  477,  are  cited  in  rap- 
port of  Bucli  claim.  We  think  those  cases  do 
not  baTe*bearlnK  or  influence  on  section  14S. 
Tbey  ctmstrue  section  224  [page  417].  Sec- 
tion 148  has  been  as  it  is  now  written  since 
1855,  and  it  has  been  tbe  rulingr  of  the  conrts 
that  tbe  bolder  of  the  secured  debt  might 
have  it  allowed  and  then  paid  out  of  the  as- 
sets by  payment  made  by  the  administrator 
without  an  order  of  the  probate  court.  Day 
V.  Graham,  97  Mo.  898,  11  S.  W.  65.  The 
section  does  not  read  that  tbe  mortgaged 
property  cannot  be  redeemed  witbont  an  or- 
der. Tt  merely  reads  that  tbe  probate  court 
"shall  tiaTe  power"  to  order  it  redeemed  "out 
of  the  personal  assets  of  the  estate."  Where- 
as the  statute  (section  224)  construed  by  tbe 
two  cases  cited  by  objectors,  requires  that  an 
allowance  by  the  court  sball  have  been  ab- 
solutely made  before  an  administrator  can 
obtain  credit  for  Its  payment  Section  148 
merely  grants  power  to  the  probate  court 
when  it  thlntcs  It  better  tor  the  estate,  and 
not  hurtful  to  creditors,  to  compel  the  admin- 
istrator to  redeem,  although  tbe  mortgagee 
would  prefer  that  It  run  on  at  interest. 

The  result  is  the  conclusion  that  tbe  Judg- 
ment should  bave  been  for  the  administra- 
trix, and  It  Is  accordingly  rerersed,  and  tbe 
cause  remanded.    All  concur. 


KEYSER  T.  HINKLE  et  al. 

(Kansas  Oity  Coort  of  Anpeals.   Missouri. 
Dec.  2,  1907.5 

1.  Pbinoipai,  ahd   Agent— 'Wbohgfxii.  Acns 

OF   AOENT— LlABFLnT  OF  PRINCIPAX.. 

The  doctrine  that  a  principal  will  not  be 
permitted  to  enjoy  a  benefit  from  his  afrenfs 
services  and  disclaim  responsibility  for  the  con- 
seqacnces  of  bis  wrongful  act  by  which  the  bene- 
fit was  conferred  has  no  application  where  tbe 
agent  acts  for  himself,  and  adversely  to  the  in- 
terest of  his  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOI.  40,  Principal  and  Agent,  H  599-613.] 

2.  Sahi. 

The  employment  of  an  agent  to  lend  money 
does  not  carry  with  it  implied  authority  to  lend 
tbe  money  to  himself. 

3.  Samb. 

Where  defendant  signed  a  note  also  signed 
as  maker  by  A.,  the  alleged  agent  of  tbe  payee, 
defendant  was  chargeable  with  notice  that,  in 
becoming  one  of  the  obligors,  A.  could  not  act 
as  agent  for  the  payee,  and  consequently  that  any 
misrepresentation  made  by  A.  could  not  be  im- 
puted in  law  to  tbe  payee. 

4.  Bi-Li-s  AND   Notes— RbnkwaIi  Notes— Hf- 

FEOT— PBBSUMPTIONS. 

In  the  absence  of  proof  that  a  renewal  note 
was  accepted  with  the  understanding  that  It 
was  to  operate  as  an  absolute  payment  of  the 
debt,  or  that  the  original  note  was  to  be  can- 
oeleo,  the  presumption  was  that  tbe  renewal 
note  was  taken  as  a  conditional  payment  only, 
and,  when  default  was  made  in  its  payment, 
the  payee  might  treat  it  as  collateral  security, 
and  sue  on  the  original  note. 
6.  Sams— Plxadinos—Soopb— Nor  Est  Fao- 

XUM. 

Where,  in  an  action  on  a  note,  defendant 
admitted  its  execution,  tiie  admission  curtailed 


the   scope  of  a  general   traverse  by  excluding 
tlierefrom  tlie  defense  of  non  est  factum. 

Appeal  from  carcult  Oourt,  Vernon  County ; 
J.  B.  Johnson,  Judge. 

Action  by  J.  W.  Keyser  against  Jolm  Hln- 
kle  and  another.  Judgment  for  plaintUF,  anA 
defendants  appeal.    Afilrmed. 

A.  B.  Lovan,  for  appellants.  W.  B  Ow«» 
and  R.  T.  Ralley,  for  respondent 

JOHNSON,  J.    This  action,  begun  In  Hen- 
ry county  and  taken  by  change  of  Tenue  first 
to  Cass  and  then  to  Vernon  county,  la  on  a 
promissory  note  of  which  the  following  is 
a  C4vy:   "Clinton,  Missouri,  Dec.  14th,  1901. 
One  year  after  date  we  promise  to  pay  t» 
the  order  of  J.  W.  Keyser  three  thousand  dol- 
lars, for  value  received,  payable  at  tbe  bank- 
ing house  of  Salmon  ft  Salmon,  Clinton.  Mo., 
with  Interest  from  date  at  tbe  rate  of  eight 
per  cent  per  annum ;   and  if  Interest  be  not 
paid  annually  to  become  as  principal  and 
bear  the  same  rate  of  interest   John  Hinlde. 
O.   M.   Casey.     Tbos.   M.   Casey.     William 
Adair.    J.  R.  Barker."    The  verified  answer 
of  William  Adair  begins  with  a  general  de- 
nial, and  then  tenders  special  defenses,  tbe 
nature  of  which  appears  m  tbe  following 
statement  of  its  contents:    "Defendant  fur- 
ther answering,  denies  that  he  executed  or 
delivered  the  note  sued  on  as  described  in 
plaintifrs  petition,  and  alleges  that  he  signed 
the  note  when  there  was  no  payee's  name 
written  in  it;   that  be  did  not  authorize  tbe 
writing  in  tbe  note  of  the  name  of  tbe  payee, 
exc^t  on  certain  conditions  as  herein   set 
forth;  that  he  so  signed  said  note  upon  cer- 
tain conditions  and  limitations   and   under 
the  following  drcnmstances,  viz."    He  then 
states  that  Thos.  M.  Casey,  one  of  tbe  signers 
of  the  note,  at  the  time  of  its  execution,  was 
the  manager  of  the  private  bank  of  Salmon 
&  Salmon,  conducted  in  tbe  city  of  Clinton; 
that  defendant  had  kept  a  large  account  in 
said  bank  for  a  number  of  years  and  was 
interested  in  its  welfare;   tliat  plaintiff  bad 
en4>loyed  Tbos.  M.  Casey  as  bis  agent  to 
procure  *a  borrower  for  the  snm  represented 
t^  tbe  note ;  that  Casey  Induced  tbe  defend- 
ant to  sign  the  note  as  surety  by  means  of 
the  false  and  fraudulent  representation  that 
tbe  money  was  being  tiorrowed  for  the  benefit 
of  the  bank,  and  that  tbe  bank  would  repay 
it  when  due;   that  in  fact  the  money  was 
not  borrowed  for  said  bank  nor  used  for  its 
benefit  but  was  diverted  by  said  Casey  to  tbe 
use  of  bis  father;    that  this  diversion  was 
with  the  knowledge  and  consent  of  plaintUt, 
and  was  fraudulently  concealed  from  defend- 
ant who  would  not  have  signed  sold  note 
for  any  other  purpose  than  that  of  benefiting 
the  bank.    Tbe  answer  condudes  with  the 
allegation  "that  tbe  note  sued,  on  lias  been 
paid."     Defendant  Hlnkle  answered  wltb  a 
plea  of  non  est  factum,  and  the  further  de- 
fense that  the  note  "was  paid  by  the  accept- 
ance on  the  part  of  plaintlfl  vt  a  new  note  of 
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$4,000,  hereinafter  descrtbed."  Tbe  replies 
were  general  denials.  At  the  conclusion  of 
the  evidence,  the  conrt  peremptorily  Instructed 
the  Jury  to  find  for  plaintiff  against  defend- 
ant Adair,  and  further  Instructed  them  to  re- 
turn a  verdict  against  defendant  Hlnkle  on 
tb»  finding  that  he  signed  the  note.  Tbns 
Instmcted,  the  Jury  found  against  both  de- 
fmdants,  but  Adair  alone  appealed  from  the 
judgment  entered  on  the  verdict 

Facts  appearing  from  the  evidence  Introduc- 
ed by  defendants  which  are  most  favorable  to 
tbe  defenses  Interposed  by  the  appealing  de- 
fendant are  as  follows :  The  banking  firm  of 
Salmon  &  Salmon  had  been  engaged  In  busi- 
ness at  Clinton  for  many  years,  and,  until 
its  failure  in  1905,  had  enjoyed  the  fullest 
confidence  of  the  public:  The  members  of  tbe 
firm  were  old  men  who,  for  some  time,  had 
intrusted  the  management  of  the  business  to 
Thomas  M.  Casey.  Mr.  Adair,  to  whom  we 
shall  hereafter  refer  as  the  defendant,  was  a 
farmer  and  stockman,  who  lived  near  Olln- 
ton.  He  had  been  on  terms  of  close  friend- 
ship with  Messrs.  Salmon  &  Salmon  for  a 
long  time,  had  always  carried  a  large  ac- 
count in  the  bank,  was  interested  In  its  wel- 
fare, and,  on  many  occasions,  bad  become 
surety  on  notes  and  other  obligations  for  Its 
b^eflt.  He  always  bad  followed  tbe  rule — 
well  known  to  Mr.  Casey — of  refusing  to  be- 
come surety  for  any  other  persons  than 
Messrs.  Salmon  &  Salmon.  Plaintiff  also  was 
a  fanner  and  stockman  living  in  that  county, 
and  was  a  customer  of  the  bank.  A  few  days 
before  the  note  in  controversy  was  executed' he 
told  Mr.  Casey  that  he  had  $4,000  he  wished  to 
lend,  and  asked  Mr.  Cas^  to  attend  to  lending 
It  for  him.  He  d^>08ited  $3,000  in  tbe  bank  on 
this  occasion  with  the  assurance  that  the  re- 
maining $1,000  would  be  furnished  when 
needed.  The  facts  we  are  stating  relative  to 
what  transpired  between  plaintiff  and  Casey 
are  taken  from  the  testimony  of  defendant's 
son,  who  claims  to  have  obtained  them  from 
a  conversation  he  had  with  plaintiff  a  short 
time  before  the  trial.  The  witness  was  ask- 
ed :  "Q.  What  was  said  l^  Mr.  Keyser  about 
who  borrowed  this  money?  A.  Why,  he  said 
at  the  time  Mr.  Casey  told  him  that  all  of 
these  parties  wanted  to  borrow  the  money. 
Q.  All  of  what  parties?  A.  That  is  all  that 
signed  the  note,  that  John  Barker,  William 
Adair,  John  Hlnkle,  and  O.  M.  Casey;  and 
when  he  tried  to  collect  the  note  later  on, 
before  the  bank  failed,  Tom  Casey  told  him 
that  the  money  was  for  his  father,  George  M. 
Casey."  It  appears  from  this  and  from  other 
statements  we  do  not  deem  it  necessary  to 
quote  that,  shortly  after  plaintiff  enlisted 
the  services  of  Casey,  the  latter  presented 
blm  with  the  note  in  suit,  and  told  him  that 
all  of  the  persons,  including  himself,  whose 
names  were  signed  to  the  note,  were  joint 
makers,  and  were  borrowing  tbe  money  for 
their  own  nse.  With  this  understanding, 
plaintiff  accepted  the  note,  and  gave  a  check 
for  the  proceeds.    Be  did  not  know  the  mon- 


ey had  been  borrowed  for  the  use  of  Mr. 
Casey's  father,  nor  did  he  know  what  repre- 
sentations tiad  been  made  to  those  whose 
names  appeared  as  co-makers.  Defendant 
in  his  testimony  admitted  he  signed  the  note, 
and  declared  that  he  signed  it  at  the  request 
of  Mr.  Casey,  who  assured  him  at  the  time 
that  It  was  for  the  accommodation  of  Messrs. 
Salmon  &  Salmon,  and  for  use  in  their  bank- 
ing business,  and  that,  without  such  assur- 
ance, Mr.  Casey  well  knew  he  would  not  have 
signed  It.  A  few  days  after  the  note  was  de- 
livered to  plaintiff,  Mr.  Oaaey  delivered  to 
him  another  note  for  $1,000  to  complete  the 
transaction.  After  the  maturity  of  the  notes, 
Casey  procured  an  extension  of  time  by  de- 
livering to  plaintiff  a  note  for  $4,000  which 
bore  the  signatures  of  the  persons  who  had 
signed  the  note  In  suit  It  is  conceded  that 
the  signature  of  Mr.  Hlnkle  to  this  renewal 
note  was  forged  by  Casey.  Plaintiff,  Igno- 
rant of  this  fact,  as  well  as  of  the  fact  that 
the  signature  of  defendant  to  the  first  note 
had  been  fraudulently  .procured,  surrender- 
ed the  two  old  notes  to  Casey,  who  took  them 
to  the  bank,  and  left  them  there.  Shortly  aft- 
er the  bank  failed  plaintiff  learned,  for  tbe 
first  time,  of  the  forgery.  He  went  to  the 
bank,  found  and  obtained  possession  of  the 
two  old  notes  (they  had  not  been  canceled), 
and  brought  the  present  action  on  the  $3,000 
note  and  another  suit  on  the  $1,000  note. 
Some  of  the  facts  we  have  stated  are  con- 
troverted by  plaintiff,  but  In  the  present  pos- 
ture of  the  case  we  must  treat  them  as  prov- 
ed. Defendant  Hlnkle  testified  in  his  own 
behalf  that  he  did  not  sign  either  the  note 
In  suit  or  tbe  renewal  note.  All  of  the  evi- 
dence supports  bis  statement  as  to  the  re- 
newal note,  but  we  think  the  great  weight  of 
tbe  evidence  establishes  the  fact  that  he  did 
sign  the  first  note.  Counsel  for  defendant 
Id  their  brief  advance  three  propositions  in 
support  of  their  insistence  that  tbe  learned 
trial  judge  erred  In  peremptorily  directing  a 
verdict  against  blm:  "(1)  He  [AdaIr]  signed 
the  note  as  a  surety  on  certain  conditions,  to 
wit,  that  It  was  an  accommodation  note, 
and  that  the  proceeds  were  to  be  used  only 
for  the  benefit  of  the  Salmon  &  Salmon  Bscnk. 
Tbe  proceeds  were  not  used  for  the  benefit  of 
said  bank,  but  were  fraudulently  diverted 
to  the  use  of  George  M.  Casey.  The  respond- 
ent Is  bound  by  the  false  representations  of 
Thos.  M.  Casey  because  Casey  was  acting  as 
the  agent  of  respondent  in  procuring  the 
loan  represented  by  the  note  sued  on.  (2)  The 
note  sued  on  was  paid  by  tbe  acceptance,  on 
the  part  of  respondent,  of  the  $4,000  note, 
in  settlement  of  the  $3,000  and  tbe  $1,000 
notes.  (S)  The  name  of  John  Hlnkle  was 
forged  to  the  note  sued  on,  after  It  had  been 
signed  by  William  Adair."  We  will  deal 
with  the  questions  of  law  arising  under  these 
different  beads  in  the  order  of  their  presenta- 
tion. 

1.  To  escape  liability  on  the  first  ground, 
tbe  burden  was  on  defendant-to  estabUsIi  by 
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proof  the  facts  that  he  signed  the  note  In  suit 
as  surety ;  that  he  was  Induced  to  sign  it  by 
the  false  representation  fraudulently  made 
by  Casey  that  the  note  was  for  the  accommo- 
dation of  Salmon  &  Salmon;  that  In  fact  It 
was  the  intention,  afterwards  consummated, 
to  procure  the  loan  for  another  purpose,  and 
that  plaintiff,  when  he  accepted  the  note,  ei- 
ther had  actual  knowledge  of  the  fraud  prac- 
ticed by  Casey,  or  by  making  the  latter  bis 
agent  in  the  transaction  had  placed  himself 
in  a  position  where  the  fraud  of  his  agent 
should  be  imputed  to  him.  The  evidence  he 
introduced  supports,  and,  Indeed,  leaves  no 
room  to  doubt,  the  facts  that  his  relation  to 
the  transaction  was  that  of  surety,  that  he 
was  the  victim  of  Casey's  fraud,  and  that  the 
proceeds  of  the  note  were  diverted  to  another 
use  than  that  represented.  But  it  is  not  even 
suggested  in  the  evidence  nor  in  argument 
that  plaintiff  had  actual  Imowledge  of  the 
fraud  perpetrated,  and  we  think  the  facts 
adduced  negative  the  conclusion  that  the 
wrongful  act  was  committed  by  Casey  as 
the  agent  of  plaintiff.  We  recognize  the 
soundness  of  many  of  the  principles  relied  on 
by  coimsel  for  deftodant  In  aid  of  their  ar- 
gument that  Casey  was  plaintiff's  agent,  and 
that  his  fraud  practiced  in  the  course  of  the 
employment  should  be  Imputed  to  plaintiff. 
Among  them,  we  will  mention  the  following: 
"Although  there  formerly  seemed  to  be  some 
doubt  as  to  the  liability  of  a  principal  for 
his  agent's  fraud.  It  is  now  generally  well 
settled  that,  for  the  same  reasons  that  a 
principal  is  liable  for  other  torts  of  his  agent, 
he  is  also  dvilly  responsible  for  frauds  com- 
mitted by  such  agent  In  the  course  of  his 
employment,  and  for  the  principal's  benefit, 
although  they  were  committed  without  the 
principal's  knowledge  or  consent"  "A  prin- 
cipal who  seeks  to  enforce  a  contract  is 
bound  by  representations  made  by  his  agent 
in  order  to  induce  the  opposite  party  to  make 
it."  "Agency  Is  the  legal  relation  which 
arises  when  one  party,  called  the  'agent,'  Is 
authorized  to  represent  and  act  for  another 
party,  called  the  'principal,'  in  bringing  or 
to  aid  in  bringing  such  principal  in  contrac- 
tual relation  with  a  third  person,  however 
such  authority  may  be  conferred."  "One 
who  is  intrusted  with  money  for  the  purpose 
of  changing  it  or  having  it  changed  is  an 
agent  An  agency  may  be  implied  »  •  • 
from  the  fact  that  one  is  put  in  possession 
of  real  property,  given  the  custody  of  person- 
al property,  given  a  note  to  collect  put  in 
charge  of  a  business,  g^iven  money  to  invest 
or  pay  over  to  another."  "When  parol  au- 
thority is  relied  upon  and  is  sufficient  proof 
of  the  existence  of  the  relation  of  principal 
and  agent  may  be  either  direct  or  circumstan- 
tial, for  the  existence  of  the  relation  may  be 
and  often  is  Inferred  as  a  matter  of  fact 
from  the  relation  of  the  parties,  their  con- 
duct and  other  circumstances."  And,  fur- 
ther, we  wilt  agree  with  defendant  that  In 
the  arolication  of  these  principles  to  the 


facts  of  the  present  case,  the  conclusion  can- 
not be  avoided  that  plaintiff  did  employ  Ca- 
sey as  his  agent  to  invest  his  money  In  a  loan, 
and,  had  It  been  shown  that  Casey's  connec- 
tion with  the  transaction  was  as  plaintifTs 
agent  only,  we  would  not  hesitate  to  declare 
that  any  fraud  perpetrated  on  defendant  In 
the  course  of  the  employment  for  the  benefit 
of  his  principal,  should  be  Imputed  to  the 
principal  whether  or  not  the  latter  actually 
had  knowledge  of  it  The  doctrine  that  holds 
the  principal  to  account  for  the  acts  of  his 
agent  Is  based  by  some  writers  on  the  fiction 
of  the  identity  of  principal  and  agent  while 
others  place  It  on  the  ground  that  as  It 
Is  the  duty  of  the  agent  to  follow  the  In- 
structions of  his  principal,  and  to  render  a 
full  account  of  the  manner  in  which  the  serv- 
ice has  been  accomplished,  the  presumption 
must  be  Indulged  that  he  has  performed  thUt 
duty,  and  the  principal,  under  the  plainest 
rules  of  Justice  and  morality,  wIU  not  "be 
permitted  to  enjoy  a  benefit  from  the  agent's 
service,  and  to  disclaim  responsibility  for 
the  consequences  of  the  wrongful  act  by 
which  that  benefit  has  been  conferred.  Bat 
this  doctrine,  as  was  pertinently  said  in 
Frenkel  v.  Hudson,  82  Ala.  158,  2  South.  758, 
00  Am.  Rep.  730  (quoted  with  approval  In 
Thomson-Houston  Electric  Oo.  v.  Capital 
Electric  Co.  [C.  C]  66  Fed.  849),  "has  no  ap- 
plication, however,  to  a  case  where  an  agent 
acts  for  himself.  In  his  own  Interest  and 
adversely  to  that  of  his  principal.  His  ad- 
versary character  and  antagonistic  Interests 
tak^  him  out  of  the  operation  of  the  general 
rule,  for  two  reasons:  First  that  he  will 
very  likely  in  such  case  act  for  himself,  rath- 
er than  for  his  principal;  and,  secondly,  he 
will  not  be  likely  to  communicate  to  the 
principal  a  fact  which  he  Is  Interested  In 
concealing.  It  would  be  both  unjust  and  un- 
reasonable to  Impute  notice  by  mere  con- 
struction under  snch  circumstances,  and  such 
Is  the  established  rule  of  law  on  this  sub- 
ject" Obviously  the  doctrine  cannot  be  ap- 
plied in  cases  where  the  agent  acquires  an 
Interest  In  the  subject-matter  that  Is  opposed 
to  the  Interest  of  hlB  principal,  nor  in  cases 
where  he  Is  acting  In  collusion  to  defraud 
his  principal.  When  hostile  self-interest  steps 
In,  the  confidential  relation  Is  at  an  end,  and 
presumptions  which  ordinarily  attend  such 
relationship  cannot  be  Indulged.  When  de- 
fendant saw  Casey's  name  signed  to  the  note 
as  one  of  the  makers,  he  became  charged 
with  notice  of  the  fact  that  in  becoming  one 
of  the  obligors  Casey  could  not  act  In  the 
rOle  of  agent  for  the  payee  and  consequently 
that  any  misrepresentation  made  by  Casey 
could  not  be  Imputed  In  law  to  the  payee, 
and,  when  plaintiff  was  informed  by  Casey 
that  the  latter  and  his  associates  whose 
names  appeared  on  the  note  proposed  to 
borrow  the  money  and  to  obligate  themselves 
to  repay  It  he  learned  a  fact  which  of  It- 
self terminated  the  confidential  relation,  and 
required  him  thereafter,  U  b$  would  mai^e 
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that  loan,  to  proceed  on  his  own  responslbll- 
Ity  and  at  arm's  length  with  his  erstwhile 
agent.  The  employment  of  an  agent  to  lend 
money  does  not  carry  with  it  the  implied  au- 
thority to  lend  the  money  to  himself,  and 
this  mie  siifflclently  answers  the  snggeation 
that  plaintiff  should  be  held  liable  on  the 
ground  that,  in  selecting  Casey  as  his  agent, 
be  placed  the  latter  In  a  position  to  victimize 
defendant  by  means  of  fraudulent  representa- 
tions. What  we  have  said  is  fully  sustained 
by  the  authorities  (Mechem  on  Agency,  i! 
721,  723;  Story  on  Agency,  8  210;  Reinliard 
on  Agency,  |  356 ;  Clark  &  Sli^Ies  on  Agency, 
p.  1055 ;  Inneriarity  t.  Bank,  139  Mass.  332,  1 
N.  E.  282,  52  Am.  Rep.  710 ;  Allen  ▼.  Railroad, 
150  Mass.  200,  22  N.  B.  917,  5  li.  R.  A.  716, 
15  Am.  St  Rep.,  loc.  cit  191;  Onnster  v. 
Scranton,  etc.,  Co.,  181  Pa.  827,  37  Atl.  550, 
58  Am.  St  Rep.  655;  Kenneth  Investment 
Co.  V.  Bank,  96  Mo.  App.  143,  70  S.  W.  173; 
Smith  V.  Boyd,  162  Mo.  146,  62  S.  W.  439; 
Merchants'  Banking  Co.  ▼.  Lovitt  114  Mo. 
519,  21  S.  W.  825,  35  Am.  St  Rep.  770;  De 
Steiger  ▼.  Holllngton,  17  Mo.  App.  382),  and 
disposes,  adversely  to  the  contention  of  de- 
fendant of  the  first  ground  assigned  for  a 
reversal  of  the  Judgment 

2.  Passing  to  the  second  proi)08ition,  we 
turn  to  2  Daniels  on  Negotiable  Instruments 
(5th  Ed.)  {  1272,  for  a  clear  and  compact 
statement  of  the  principles  which  control  tlie 
solution  of  the  questions  presented:  "There 
Is  no  doubt  that  a  negotiable  bill  or  note  giv- 
en for  or  on  accoimt  of  a  contemporaneous 
or  pre-existing  debt  siid  whether  or  not  It  be 
In  renewal  of  a  previous  bill  or  note,  sus- 
pends all  right  of  action  on  such  debt  during 
its  currency;  that  Is,  until  it  Is  dishonored 
by  nonacceptance  or  nonpayment  If  this 
were  not  so,  the  creditor  who  took  the  ad- 
ditional security.  In  the  form  of  a  bill  or  note, 
might.  In  consequence  of  its  negotiable  char- 
acter, transfer  it  to  a  l>ona  fide  holder,  and 
■object  the  debtor  to  the  payment  of  both  the 
original  and  the  new  debt  But  as  soon  as 
the  bill  or  note  Is  dishonored,  the  original 
debt  revives,  and  the  creditor  may  pursue  his 
remedy  for  it  or  sue  upon  the  bill  or  note. 
Tbe  bill  or  note  taken  In  conditional  payment 
becomes  by  its  dishonor,  a  collateral  security, 
which  the  creditor  may  retain  and  endeavor 
to  collect  without  forfeiting  the  right  to 
proceed  in  the  principal  cause  of  action,  sub- 
ject to  the  obligation  of  surrendering  up  the 
bin  or  note  at  the  trial."  These  principles 
have  been  recognized  and  applied  repeatedly 
by  the  courts  of  tliis  state.  Appleton  v.  Ken- 
non,  19  Mo.  637;  Jackson  v.  Bowles,  67  Mo. 
616;  Ashbrook  v.  Letcher,  41  Mo.  App.  372; 
Drake  v.  Crltz,  83  Mo.  App.  650;  Higglns  v. 
Harvester  Co.,  181  Mo.  308,  79  S.  W.  959; 
White  T.  Smith,  174  Mo.  186,  73  S.  W.  610; 
Jolmson  ▼.  Bank,  173  Mo.  171,  73  S.  W.  191. 


The  evidence  shows  that,  when  plaintiff  ac- 
cepted the  renewal  note  of  $4,000,  he  sur- 
rendered the  old  notes  to  Mr.  Casey,  but  It 
fails  completely  to  show  that  the  renewal 
note  was  accepted  with  the  understanding 
that  it  was  to  operate  as  an  absolute,  instead 
of  a  conditional,  payment  of  the  debt,  or 
that  the  note  in  suit  was  to  be  canceled  and 
extinguished.  In  the  absence  of  such  proof, 
the  presumption  must  be  indulged  that  the 
renewal  note  was  taken  as  a  conditional  pay- 
ment only,  and,  when  default  was  made  in 
its  payment  plaintiff  could  treat  it  as  a  col- 
lateral security,  and  found  a  cause  of  action 
on  the  original  note.  The  only  condition  Im- 
posed on  Um  by  law  was  to  account  for  the 
renewal  note  In  order  that  defendant  might 
not  be  compelled  to  pay  the  same  debt  twice, 
and  this,  the  evidence  shows,  he  has  done. 

8.  The  last  point  made  by  defendant  must 
be  rejected  for  the  reason.  If  for  no  other, 
that  the  Issue  he  now  seeks  to  Inject  into 
the  case  was  set  at  rest  by  the  pleadings. 
We  concede  that  If  Casey  forged  the  name  of 
Hlnkle  to  the  note  In  controversy  after  It 
had  been  signed  by  defendant  such  altera- 
tion would  afford  defendant  a  complete  de- 
fense ;  and,  further,  we  will  concede  for 
argument  without  so  holding,  that,  had  de- 
fendant's verified  answer  contained  nothing 
more  than  a  general  denial,  he  would  have 
been  entitled  to  make  this  defense,  since 
proof  that  the  instrument  bad  been  altered 
after  defendant  signed  It  as  surety  would 
go  to  disprove  tbe  cause  of  action  asserted, 
and  not  to  tbe  establishment  of  a  fact  in 
avoidance.  Paris  National  Bank  v.  Nlckell, 
34  Mo.  App.  295.  But  the  admissions  and 
avermente  of  the  answer  are  inconsistent 
with  the  plea  of  non  est  factum.  Defendant 
in  effect  admlte  that  he  executed  the  note 
In  Its  present  form,  with  the  single  exception 
that  the  name  of  the  payee  was  not  Inserted 
until  after  he  had  signed  the  note  and  re- 
turned It  to  Mr.  Casey.  The  two  special  de- 
fenses offered  are  In  the  nature  of  pleas  of 
confession  and  avoidance.  This  admission 
curtailed  the  scope  of  the  general  traverse 
by  excluding  therefrom  the  defense  of  non 
est  factum.  As  this  is  the  only  reasonable 
construction  to  be  placed  on  the  pleading,  it 
follows  that  the  learned  trial  Judge  commit- 
ted no  error  In  refusing  defendant  permis- 
sion to  avail  himself  of  the  Issue  fought  out 
by  plaintiff  and  defendant  Hlnkle.  We 
might  add  that,  since  the  Jury  found  against 
Hlnkle  on  that  issue,  it  is  dlflScnlt  to  per- 
ceive how  the  error.  If  one  were  committed 
against  defendant,  could  have  been  prejudi- 
cial, but  we  rule  this  point  against  defend- 
ant on  tbe  ground  that  the  fact  he  would 
now  contest  was  conceded  by  him  in  his  an- 
swer. 

The  judgment  Is  affirmed.    All  concnr.    . 


Digitized  by 


Google 


102 


106  SOUTHWBSTERN  RBFORTBB. 


(Mo. 


NAIRN  V.  MISSOURI.  K.  4  T.  RT.  CX). 

(Kansas   City    Court   of    Appeals.      Missonrl. 

Dec.  2.  1907.) 

1.  CABBIEBS  —  INJT7BT  TO  GOODS  —  Initebsuce 

or  Cabbieb'b  Nkoliobnce. 

Where  goods,  when  delivered  to  a  carrier, 
are  in  good  condition,  and  are  in  a  damaged  con- 
dition when  delivered  to  Oxe  consignee,  it  may 
be  inferred  that  they  became  damaged  while  in 
the  carrier's  charge  and  that  the  damage  was 
the  result  of  its  negligence,  since  with  proper 
equipment  and  handling  freight  is  ordinarily 
not  substantially  injured  in  shipment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §S  578-582.] 

2.  Same— NoncB  of  Damage— Waivbb. 

Though  a  contract  of  Hhipment  requires 
written  notice  of  claim  for  damages  to  be  made 
within  30  days,  a  notice  is  unnecessary  where 
the  carrier's  agent  attended  the  opening  of  the 
car  with  the  consignee,  listed  the  damaged  goods 
and  made  report  thereof  to  the  carrier,  who 
entered  upon  an  investigation  of  the  damages, 
and  did  not  object  to  the  form  of  notice. 

8.  PlBADINO  —  AXUSGATIONB  —  iRTEnDlfKNTS 

IN  Favor  of  Pleadinos. 

Where  trial  Is  entered  npon  without  a  de- 
murrer, every  intendment  will  be  made  in  favor 
o{  the  pleading. 

Appeal  from  Circuit  Court,  Boone  County; 
A.  H.  Waller,  Judge. 

S.  W.  Nairn  n^lnst  the  Missouri,  Kansas 
&  Texas  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  F.  O. 
Harris,  for  respondent 

ELLISON,  J.  Plaintiff  shipped  a  lot  of 
household  goods  from  PInckneyvllle,  111.,  to 
Columbia,  Mo.,  and,  when  received  by  him 
at  the  latter  place,  they  were  in  a  damaged 
condition.  He  charges  that  the  damage  was 
caused  by  the  defendant  and  brought  this 
action  on  account  thereof.  He  prevailed  In 
the  trial  court. 

It  appears  that  the  Illinois  Central  Rail- 
road was  the  Initial  carrier;  that  it  trans- 
ported the  car  in  which  the  goods  were  plac- 
ed to  the  Mississippi  river,  where  it  was  re- 
ceived by  the  Bridge  Terminal  Railway  Com- 
pany, and  taken  to  St.  Louis,  where  it  was 
.  received  by  this  defendant  and  transported 
'  to  Columbia.  There  was  evidence  in  plain- 
tiffs behalf  tending  to  show  that,  when  the 
goods  were  shipped  at  Plnckneyville,  they 
were  In  good  order  and  condition ;  that  when 
they  were  received  by  plaintiff  at  Columbia 
they  were  badly  damaged.  The  car.  Judging 
from  condition  of  the  contents,  presented  an 
appearance  as  though  It  had  been  In  a  wreck, 
or  off  of  the  track.  There  were  various  esti- 
mates of  the  amount  of  damage ;  some  of  the 
evidence  tending  to  show  a  greater  amount 
than  was  allowed  the  plaintiff  by  the  verdict 
The  contract  of  shipment  contained  the  let- 
ters "O.  R."  and  "S.  L.  C,"  which,  according 
to  testimony.  Indicated  that  the  shipment 
was  made  on  the  "owner's  risk"  and  on  the 
"shipper's  load  and  count"  Notwithstanding 
such  provisions  the  defendant  would  be  liable 
for  negligence.    But  defendant  claims  there 


was  no  showing  of  negligence.  The  plaintiff 
relied  npon  his  showing  of  the  delivery  of 
the  goods  in  good  condition  to  the  Illinois 
Central  Railway,  of  their  delivery  to  the 
Bridge  Railway,  and  then,  with  no  change 
in  their  condition  appearing,  their  delivery 
to  this  defendant  who  delivered  them  to 
plaintiff.  Defendant  being  the  last  carrier, 
it  Is  conceded  that  the  presumption  would  or- 
dinarily obtain  that  It  Injured  the  property. 
But  it  contends  that  the  goods  being  at  the 
owner's  risk.  It  was  only  liable  for  negligence 
and  that  there  was  no  evidence  of  that  We 
think  there  was.  Assuming  as.  In  view  of  the 
verdict,  we  must  that  the  goods  were  in  good 
condition  when  shipped  at  Plnckneyville,  no 
change  appesirlng  when  delivered  to  defend- 
ant, and  thei:  a  changed  and  damaged  condi- 
tion when  delivered  by  defendant  to  plain- 
tiff, it  may  be  inferred  that  they  became 
damaged  while  in  defendant's  charge.  And, 
being  damaged  while  in  defendant's  charge, 
it  may  be  inferred  they  became  so  through 
its  negligence;  for  ordinarily,  with  proper 
equipment  and  handling,  freight  Is  not  de- 
stroyed or  substantially  injured  In  a  ship- 
ment But  In  this  case  the  evidence  showed 
the  goods  in  such  condition  in  the  car  when 
delivered  to  plaintiO  as  to  indicate  an  ex- 
treme disturbance  of  the  car. 

The  contract  of  shipment  required  a  writ- 
ten notice  of  claim  for  damages  to  be  made 
within  30  days.  No  written  claim  was  made. 
But  the  evidence  tended  to  show  that  de- 
fendant's agent  attended  the  opening  of  the 
car  with  plaintiff,  listed  the  damaged  goods, 
and  made  report  thereof  to  the  defendant 
It  further  appeared  that  defendant  entered 
upon  an  investigation  of  the  damages,  and  at 
no  time  objected  to  the  form  of  notice.  In 
such  circumstances  a  notice  was  not  neces- 
sary. Ward  V.  Railway  Co.,  158  Mo.  238,  58 
S.  W.  28 ;  Richardson  t.  Railway  Co.,  62  Mo. 
App.  1 ;  Bellows  v.  Railway  Co.,  118  Mo.  App. 
500,  94  S.  W.  557. 

Much  of  defendant's  objection  to  the  Judg- 
ment Is  founded  on  the  petition.  We  do  not 
consider  the  objections  as  sound.  And  the 
motion  to  make  It  more  definite  and  certain 
was  properly  overruled.  There  were  also  ob- 
jections to  any  evidence,  for  the  reason  that 
it  did  not  state  a  cause  of  action,  and  instruc- 
tions were  asked  which  were  designed  to  pre- 
vent a  recovery  by  reason  of  allegations  In 
the  petition.  In  the  first  place,  while  the 
practice  of  making  the  objectiou  that  a  peti- 
tion does  not  state  a  cause  of  action  is  tol- 
erated by  the  courts,  it  is  not  commended.  If  no 
demurrer  is  interposed  and  the  trial  is  en- 
tered upon,  every  reasonable  Intendment  will 
be  made  In  favor  of  the  pleading.  In  this 
case  we  discover  no  substantial  objection. 
It  Is  sufficiently  clear  from  the  allegations 
that  the  Illinois  Central,  the  Bridge  Termi- 
nal, and  the  defendant  form  a  continuous 
line  of  connecting  common  carriers  from 
point  of  shipment  to  destination,  and  that  the 
first  undertook  to  deliver  to  the  second,  and 
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the  second  to  the  third,  and  tbe  third  to  the 
defendant  The  evidence  disclosed  a  Ininp 
ram  for  freight  paid  to  defendant. which  was 
divided  with  the  other  carriers,  live  Stock 
Oo.  y.  Railway  Co;,  87  Mo.  App.  330;  She- 
waiter  T.  Railway  Co.,  84  Mo.  App.  S89. 

We  do  not  consider  that  error  was  com- 
mitted by  the  court  on  instmctiona  given  for 
the  parties.  Together  they  submit  every  hy- 
pothesis necessary  for  a  proper  determlna- 
tlon  of  the  caB&  Those  refused  for  defendant 
were  ri'operly  refused. 

While  we  have  no  means  of  knowing  wheth- 
er the  proper  amount  was  allowed  to  plaln- 
tUI  as  damage  and  must  accept  the  verdict 
In  that  respect,  yet  there  is  no  doubt  but 
that,  so  far  aa  a  right  to  recover  is  concern- 
ed, the  Judgment  was  for  the  proper  party; 
and  it  is  affirmed.    All  concur. 


In  i»  BOECKKNKAMP'S  ESTATE. 

.MILIAR  V.  FINCKB. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec  2,  1007.) 

1.  AppKAii— Bnx  or  EzcKPTiOHS— Fnjae  nr 
Bill. 

The  filing  of  a  bill  of  exceptions  cannot  be 
proved  by  the  recitals  of  that  instminent,  but 
most  be  made  to  appear  by  record  entry. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol  3,  Appeal  and  Error,  §1  2319-2321.] 

2.  SaHE— SuPFLEltZNTAI,  ABBTBACTS— TlUX  OF 

FiLino. 

An  apiKlIant  shonld  not  be  pennitted,  as  a 
matter  of  right,  to  Correct  jurisdictional  defects 
in  an  original  abstract  by  supplemental  abstract 
filed  ont  of  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |{  2611-2615] 

3.  Sajcb— Failubk  to  Show  Cadbk  and  Ob- 
tain Leave— Effect. 

Where  an  appellant  fails  to  sliow  cause  for 
omission  to  show  in  the  abstract  the  filing  and 
overruling  of  a  motion  for  new  trial  and  filing 
of  the  bul  of  exceptions,  and  also  fails  to  ob- 
tain permission  to  cure  the  defects  by  amend- 
ment, the  appellate  ooart  must  consider  the 
cause  as  though  no  motion  for  new  trial  or  bill 
of  exception  had  been  filed. 

Appeal  from  Circuit  Court,  Pettis  County ; 
Louis  Hoflmann,  Judge. 

Action  by  Sophia  Miller  against  W.  O. 
Flncke,  executor  of  F.  W.  Boeckenkamp. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

H.  T.  Williams,  for  appellant  R.  M.  Em- 
bi7,  for  respondent 

JOHNSON,  J.  Plaintiff  appealed  from  a 
Judgment  in  the  circuit  court  in  favor  of  de- 
fendant and  brought  the  case  here  on  a 
transcript  of  the  Judgment  and  order  of  ap- 
peal. It  was  set  for  hearing  in  this  court 
on  April  4,  1907.  On  the  18th  day  of  March, 
defendant  was  served  by  plaintiff  with  an 
abstract  of  record,  which,  afterwards,  was 
filed  In  this  court  Aside  from  the  recitals 
In  the  bill  of  exceptions,  the  abstract  failed 
to  show  the  filing  and  overruling  of  the  mo- 
tion for  new  trial  and  .the  filing  of  the  bill 


of  exceptions.  On  March  28tfa,  defendant  fil- 
ed a  brief.  In  which  he  asked  for  a  dismissal 
of  the  appeal,  on  the  ground  that  "the  ab- 
stract of  record  made  by  appellant  falls  to 
•how  that  the  bill  of  exceptions  was  filed." 
On  April  2d,  two  days  before  the  cause  was 
set  for  hearing,  plaintiff,  without  leave  of 
court,  filed  with  the  clerk  a  supplemental  ab- 
stract, supplying  the  Jurisdictional  facts  omit- 
ted from  the  original. 

It  has  been  held  repeatedly  by  this  court 
and  by  the  Supreme  Court  that  the  filing  of 
the  bill  of  exceptions  cannot  be  proved  by  the 
recitals  of  that  Instrument  but  must  be  made 
to  appear  by  record  entry.  And,  further,  it 
has  been  held  that  an  appellant  should  not 
be  permitted,  as  a  matter  of  right  to  correct 
Jurisdictional  defects  In  the  original  abstract 
in  a  supplemental  abstract  filed  out  of  time. 
We  held,  in  the  case  of  Redd  v.  Mo.  Pacific 
Ry.,  122  Mo.  App.  93,  98  S.  W.  89,  that  leave 
to  make  such  amendment  might  be  granted 
under  proper  circumstances  for  good  cause 
shown,  and  on  reasonable  terms,  but  would 
not  be  given  In  the  absence  of  a  proper  show- 
ing. The  same  view  was  expressed  by  the 
Supreme  Court  in  Harding  v.  Bedell,  202  Mo. 
249,  100  S.  W.  638.  The  failure  of  plaintiff 
to  show  good  cause  for  the  existence  of  these 
manifest  defects,  and  to  obtain  our  permis- 
sion to  cure  them  by  amendment  requires  us 
to  consider  the  cause  as  though  no  motion 
for  new  trial  and  bill  of  exceptions  had  been 
filed  therein. 

Thus  considered,  we  find  no  error  on  the 
face  of  the  record  proper,  and,  accordingly, 
the  Judgment  Is  affirmed.    All  concur. 


PITTHAN  T.  SCHNAITMAN. 

(Kansas    City    Court    of    Appeals.      MIssonrL 
Dec.  2,  190f.) 

EXECTTTOBS      AND      AOiaRISTBATOBS  —  CLAHI 

AOAINST  Estate  —  Moket  Loaned  —  Evi- 
dence. 

Evidence  that  deceased,  on  his  partner  In 
the  saloon  bu«iness  saying  that  they  had  run 
out  of  money,  and  that  deceased  better  get 
some,  about  ^(X),  left  bis  place  of  business, 
saying  that  he  would  go  np  to  P.'s  saloon,  and 
get  it,  and  that  on  arrivmg  there  he  said  he 
wanted  $300,  and  P.,  saying  "All  right"  gave 
him  that  amount  nothing  further,  as  to  giving 
or  surrendering  evidences  of  indebtedness,  being 
done,  is  sufficient  evidence,  as  against  the  es- 
tate of  deceased,  to  warrant  a  finding  of  a  loan 
of  the  money  to  deceased. 

Appeal  from  Circuit  Court  Buchanan  Coun- 
ty ;  Henry  M.  Ramey,  Judga 

Action  by  W.  H.  Pltthan  against  Mary 
Schnaltman,  administratrix  of  Oscar  Scbnait- 
man,  deceased.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Charles  F.  Strop  and  Eugene  Silverman, 
for  a]9ellant  Rusk  &  Strlngfellow,  for  re- 
spondent. 

BROADDUS,  P.  J.  The  action  was  insti- 
tuted la  t|ie  probata  court  where  the  plain- 
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tiff  filed  his  dalm  against  the  estate  of  the 
deceased  for  the  sum  of  $300.  The  claim 
was  allowed  by  the  probate  court,  and  the 
admlnistratrlz  appealed  to  the  circuit  court, 
where  the  plalntKf  again  obtained  Judgment, 
from  which  the  administratrix  appealed  to 
this  court  The  plalntifC  seeks  to  have  al- 
lowed against  the  estate  of  Oscar  Schnaitman 
said  sum  of  fSOO,  purporting  to  be  for  money 
loaned  to  the  partnership  of  Schnaitman  & 
Erath,  of  which  deceased  was  a  member.  A 
Jury  was  waived,  and  the  cause  was  tried  by 
the  court  The  testimony  introduced  by  the 
plaintiff  was  that  on  the  day  the  loan  is  al- 
leged to  have  been  made  Erath,  the  partner 
of  deceased,  said  to  him  that  he  needed  some 
money  with  which  to  cash  checks,  and  that 
deceased  replied  that  he  would  get  it;  that, 
together  with  the  porter  employed  by  the 
partnership,  the  deceased  went  to  plaintifTs 
place  of  business,  and  plaintiff  gave  him  the 
money.  The  plaintiff  and  also  the  deceased 
and  Erath  were  engaged  in  the  salocm  busi- 
ness. It  was  not  shown  that  any  note  was 
given  for  the  sum,  no  book  accounts  or  ledger 
entry,  or  other  evidence  of  that  description 
of  indebtedness  was  produced  showing  the 
character  of  the  transaction.  In  the  course 
of  the  opinion  more  particular  reference  to 
the  testimony  will  be  made.  At  the  dose  of 
plaintifTs  testimony,  the  defendant  offered  a 
demurrer  to  the  evidence,  which  was  by  the 
court  overruled.  The  defendant  introduced 
no  testimony.  Finding  and  Judgment  were 
for  the  plaintiff.  Therefore  the  only  question 
before  this  court  is  whether  upon  the  evi- 
dence 80  introduced  the  plaintiff  was  entitled 
to  recover. 

It  is  the  contention  of  defendant  that  the 
mere  reception  by  the  deceased  of  the  $300 
is  no  evidence  of  a  loan  more  than  the  pay- 
ment of  an  indebtedness,  and  was  not  sufiQ- 
cient  to  authorize  any  finding  in  favor  of 
plaintiff.  In  the  first  place.  It  is  contended 
before  a  claim  should  be  allowed  against  the 
estate  of  a  deceased  person  "very  satisfactory 
evidence"  should  be  produced  of  its  Justness. 
We  do  not  know  that  the  rule  of  law  in  such 
cases  would  be  different  materially  from  that 
prevailing  In  ordinary  civil  cases.  The  rule 
that  should  prevail  is  that  the  very  best  evi- 
dence obtainable  should  be  introduced  by  the 
claimant  against  the  estate  of  the  deceased 
person;  for  in  all  Instances,  by  reason  of 
the  death  of  one  party,  the  lips  of  the  other 
are  closed,  and  thus  the  plaintiff  is  deprived 
of  the  benefit  of  his  own  testimony,  as  well 
as  that  of  deceased.  It  is  true  fraudulent 
claims  may  be,  and  no  doubt  sometimes  are, 
allowed  against  the  estate  of  deceased  per- 
sons ;  but  we  do  not  think  that,  on  accoimt  of 
such  a  condition,  any  particular  rule  could 
with  safety  be  adopted  other  than  that  which 
prevails  In  ordinary  civil  cases,  wbidi  Is  to 
require  such  evidence  as  will  best  disclose 
the  truth.  The  point,  however,  relied  upon 
by  appellant  Is  that  there  was  no  evidence 
of  a  loan  by  plaintiff  to  deceased,  particular- 


ly referring  to  the  evidence  of  Erath  ttaat, 
on  being  asked  what  he  knew  about  plain- 
tiff's claim,  answered:  "Well,  I  know  the- 
money  was  gotten,  and  I  know  I  cashed 
checks  with  the  amount"  And  further,  b» 
says:  "We  run  out  of  money,  so  Oscar —  I 
says  to  Oscar,  I  says,  *Yoa  had  better  get 
some  more  money.'"  Oscar  answered :  "Well, 
I  will  take  the  nigger  with  me,  and  I  will 
go  up  to  Pitthan's,  and  I  win  aeoA  yoo 
down  some  money.  How  much  do  yon  think 
you  will  need?  I  said,  'I  think  about  $900 
will  be  enough.'  He  then  said,  'All  right,  I 
will  send  it  down.'"  What  took  place  at 
Pitthan's  saloon  is  stated  by  a  witness  by  the 
name  of  Dowell,  and  is  as  follows :  •  "Me  and 
Mr.  Pitthan  was  talking  in  the  evening,  and 
Mr.  Schnaitman  came  in  to  the  bar,  and 
says,  'Pitt  I  want  $800.'  Pitt  says  "All  right. 
Oscar' ;  and  Pitt  counted  him  out  $300,  and 
gave  it  to  him."  The  defendant  to  sustain 
his  Contention  relies  on  Dickey  v.  Dickey,  8 
Colo.  App.  141.  45  Pac.  228,  where  it  is  held 
that:  "Evidence  of  the  giving  of  a  check 
by  a  claimant  to  a  decedent,  and  that  the  lat- 
ter collected  it,  does  not  of  itself  prove  a 
loan  to  decedent,  nor  establish  a  claim  against 
his  estate."  But,  where  one  person  who  has 
an  urgent  need  of  money  for  present  use 
leaves  his  place  of  bosiness,  and  goes  into- 
the  place  of  business  of  another,  and  says 
to  him,  "I  want  $800,"  the  inference  is 
stronger  that  he  wants  a  loan  than  that  be 
is  demanding  payment  of  debt;  otherwise, 
it  would  have  been  natural  for  him  to  have 
said  to  his  debtor  that  he  would  like  to  have 
his  debt  paid  as  he  bad  use  for  the  money. 
No  evidence  of  indebtedness  was  seen  by  the 
witness,  none  surrendered,  and  none  mention- 
ed. If  there  had  been  such.  It  Is  reasonable 
to  suppose  something  would  have  heesx  said 
or  done  with  reference  to  It  But  If,  on  the 
other  hand,  the  plaintiff  had  delivered  a 
check  of  $300,  nothing  said  or  farther  done, 
the  most  legitimate  Inference  to  be  drawn 
from  such  a  transaction  would  have  been 
that  it  was  a  payment  of  existing  indebted- 
ness. It  became  a  question  under  all  the 
facts  and  circumstances  connected  with  the 
transaction  whether  it  was  a  loan  or  a  pay- 
ment of  indebtedness.  While  "the  single  cir- 
cumstances connected  with  the  immediate 
delivery  of  the  money  by  plaintiff  to  deceased 
standing  alone  might  have  little  probative 
force,  but  taken  in  connection  with  all  the 
other  facts  and  circumstances,  the  whole  may 
supply  on  the  principle  of  induction  the  pre- 
sumption of  the  fact  that  the  transaction  was 
a  loan,  and  this  was  a  matter  within  the  ex- 
clusive province  of  the  court  sitting  us  a 
Jury.  And  it  is  a  rule  of  practice  In  this 
state  that  a  demurrer  to  the  evidence  requires 
a  reasonable  Inference  from  the  tact  and  cir- 
cumstances tn  evidence  to  be  made  in  favor 
of  the  opposite  party.  Knapp  v.  Hanley,  lOS 
Mo.  App.,  loc.  cit  300,  83  S.  W.  1003.  And 
it  is  said  in  Montgomery  v.  Ballroad,  181  Mo. 
604,  79  S.  W.  988,  that :    "It  U  axiomaUc  that 
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a  demurrer  to  evidence  admits  the  fact  tbe 
evidence  tends  to  prove,  and  in  passing  npon 
It  the  court  Is  required  to  make  every  in- 
ference of  fact  in  favor  of  the  party  offering 
the  evidence  which  a  Jury  might,  with  pro- 
priety, have  inferred  In  his  favor,  and,  if 
Tvhen  viewed  in  this  light  it  is  suflaclent  to 
support  a  verdict  in  his  favor,  the  demurrer 
should  be  overruled." 

We  cannot  divest  ourselves  of  the  condn- 
slon  that  there  was  at  least  some  evidence 
upon  which  the  court  was  authorized  to  ren- 
der Its  finding,  and,  such  being  the  case,  we 
do  not  feel  authorized  to  Interfere  with  it 

Affirmed.    All  concur. 


liEFFIiER  T.  ANHEUSBR-BUSGH  BEBW- 
INO  ASS'N. 

(St  Lonis  Court  of  Appeals.    MissourL    Dec.  8, 
1907.) 

1.  Mastkb  and  Sebvant— Actions  fob  Injtot 
TO  tSttPLOYi — Sdfficibnot  of  Evidence. 

In  an  action  for  injn^  to  an  employ^  who, 
while  ap  a  ladder  was  seued  with  a  dizziness, 
and,  to  steady  himself,  rested  his  foot  on  the 
co^heela  of  a  machine  which  drew  it  in,  evi- 
dence held  not  to  show  that  the  motion  of  the 
machine  was  dne  to  an  imiwrfection  in  any  of 
the  arrangements  ojf  which  the  employer  knew, 
or  in  prudence  onght  to  havS  known. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  &54r-977.] 

2.  Same— EviDENGB— Res  Ipsa  Loquitub. 

The  starting  of  elevated  cogwheels  of  a 
machine  when  an  employ^  who,  while  up  a  lad- 
der was  seized  with  dullness,  rested  his  foot 
on  them  to  steady  himself,  onght  not  to  be  re- 
garded as  bespeaking  negligence  rendering  the 
employer  liable  for  injury  to  the  foot  but  that 
nnnsual  fact  should  prevent  the  application  of 
tbe  doctrine  of  res  ipsa  loquitur. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  {{  8T7-890.] 

3.  Same. 

In  an  action  for  injuries  sustained  by  an 
eiApIoy^  who,  while  ap  a  ladder,  was  seized 
with  a  dizziness,  and,  to  steady  himself,  rested 
bis  foot  on  the  cogwheels  of  a  machine,  which 
drew  it  in,  evidence  by  the  employ^,  not  that 
the  wheels  were  moving  when  he  stepped  on 
them,  but  only  that  they  might  have  been,  can- 
not be  taken  as  evidence  from  which  negligence 
by  the  employer  may  be  inferred. 

VEd.  Note. — ^For  rases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §!  877-890.] 

4.  Same— ADHi8SiBii.iTr  of  Evidbnob. 

In  an  action  for  injury  sustained  by  an 
employe,  who,  while  up  a  ladder,  was  seized 
with  a  dizziness,  and,  to  steady  himself,  rested 
his  foot  on  the  cogwheels  of  a  machine,  which 
drew  it  in.  it  was  bis  theory  that  there  was  a 
defect  in  the  nature  of  a  roughness  on  the  in- 
side of  the  loose  pulley,  which  prevented  It  from 
turning  smoothly  on  its  shaft  and  caused  it  to 
clamp  the  belt  which  was  intended  to  run  loose- 

Sr  on  it  and  thereby  start  the  machinery.  Evi- 
ence  was  offered  that  for  seven  months  prior 
to  the  removal  of  the  machine  to  where  it  was 
at  the  time  of  the  accident  there  bad  been 
trouble  in  stopping  its  revolution  by  throwing 
the  belt  from  the  tight  to  the  loose  pulley,  but 
the  same  was  excluded.  There  was  no  offer  to 
prove  that,  when  the  belt  was  over  the  loose 
pulley,  the  machine  sometimes  started,  as  it  did 
when  plaintiff  was  injured,  but  because  motion 
did  not  always  cease  at  once,  it  was  argued 
that  ^e  evidence  tended  to  prove  a  roughness  on 


the  inside  of  the  loose  pulley,  which  caused  it  to 
clamp  the  belt,  which  defect  caused  the  machine 
to  start  when  plaintiff  was  injured,  and  that  the 
employer  was  negligent  in  not  correcting  the 
defect.  Beld,  that  the  occasional  failure  of  the 
machine  to  stop  revolving  when  the  belt  was 
thrown  to  the  loose  pulley  was  no  basis  for  an 
inference  of  negligence  in  connection  with  the 
starting  of  tbe  machinery  when  plaintiff  stepped 
on  it  and  was  properly  excluded. 

e.  Sauk— Dtrrr  to  Fubmibh  Safe  Place  to 

WOBK. 

The  duty  to  use  care  to  furnish  an  employe 
a  reasonably  safe  place  to  work  cannot  be  ex- 
tended to  cogwheels  three  or  four  feet  above  the 
floor,  BO  as  to  render  the  employer  liable  to  an 
employe  who,  while  up  a  ladder,  being  seized 
with  a  dizziness,  stepped  on  the  cogwheels  to 
steady  himself,  and  was  injured. 

SEid.  Note.— For  cases  in  point  see  Cent  Dig. 
.  84,  Master  and  Servant  SS  179-205.] 

Appeal  from  St  Louis  Circuit  Court;  Robt 
M.  Foster,  Judge. 

Action  by  Ira  S.  Leffler  against  the  Anheu- 
ser-Busch Brewing  Association.  Judgment 
for  defendant  u>d  plaintiff  appeals.  Af- 
firmed. 

Walther  &  Muench,  for  appellant  a«o.  S. 
Grover  and  Jones,  Jones  &  Bocker,  for  re- 
spondent 

GOODE^  J.  Appellant  received  a  personal 
Injury  while  working  in  respondent's  estab- 
lishment in  the  city  of  St  Louis.  He  bad 
been  employed  by  respondent  during  tbe 
month  of  May,  1906,  in  setting  up  and  erect- 
ing machinery  in  different  departments  of  its 
brewery;  but  bad  been  In  respondent's  serv- 
ice for  three  years.  Appellant  is  a  mill- 
wright of  35  years'  experience.  Portions  of 
the  machinery  in  respondent's  establishment 
were  being  moved  from  one  room  to  another, 
and  Installed  in  new  quarters.  One  of  the 
pieces  which  had  been  moved  was  a  device  or 
machine  used  for  pressing  water  out  of  thin 
wood;  the  leaves  of  wood  afterwards  being 
used  to  wrap  bottles.  This  machine  had 
been  kept  in  operation  previously  In  another 
part  of  the  brewery,  but  about  June  Ist  its 
location  was  changed,  and  it  was  while  plain- 
tiff was  at  work  installing  It  in  its  new  quar- 
ters that  he  was  injured.  The  machine  was 
ponderous,  and  consisted  of  three  parts — ^tbe 
legs  or  supports  on  which  it  stood,  two  heavy 
Iron  rollers  through  which  the  wood  was 
passed,  with  cogwheels  at  the  side  which 
geared  into  each  other  and  turned  or  ro- 
tated tbe  rollers  and  the  pulleys  above  on 
which  belting  ran  to  carry  power  from  tbe 
main  shaft  overhead  to  the  wheels  and  roll- 
ers. What  ia  called  by  the  witnesses  a 
"shifting  arrangement"  was  used  in  connec- 
tion with  the  pulleys  and  belt  to  transmit  the 
belt  from  the  tight  to  the  loose  pulley,  or 
vice  versa.  When  It  was  desired  to  move 
the  machinery,  the  belt  was  kept  on  the  tight 
pulley,  and  at  other  times  It  was  shifted  on- 
to the  loose  one.  At  the  time  of  tbe  acci- 
dent the  machine  had  been  pat  in  place  and 
all  Its  parts  arranged  except  the  shifting  ap- 
pliance, on  which  the  appellant, was  at  work 
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when  be  was  hurt  The  appliance  was  over- 
bead,  and  to  reach  It  appellant  had  ascended 
a  ladder  which  leaned  against  a  Joist  He 
was  six  or  seven  feet  up  the  ladder  and  in 
the  act  .of  driving  a  nail  when  a  dizziness 
seized  blm,  and  he  attempted  to  descend. 
For  fear  of  losing  his  balance  and  falling,  be 
rested  his  left  foot  on  the  cogwheels  of  the 
machine.  Either  the  pressure  of  his  foot 
started  the  wheels  into  revolution  or  else 
they  were  turning  wlien  appellant  stepped  on 
them.  His  toes  were  slowly  drawn  between 
the  cogs  before  he  could  stop  the  machinery, 
which  he  did  by  throwing  what  he  called  the 
"counter  belt"  off  the  tight  pulley.  Said 
counter  belt  was  shorter  than  the  main  belt, 
and  ran  around  a  lower  abaft,  bat  was  .oc> 
caslonaily  used,  as  well  as  the  main  belt,  to 
operate  the  pressing  machine.  Four  of  ap- 
pellant's toes  were  so  badly  mashed  they  had 
to  be  amputated.  He  testifled  that  the  im- 
pact of  bis  foot  on  the  cogwheels  would  not 
have  been  sufficient  to  move  the  machine 
without  the  application  of  some  force  from 
above  by  a  pulley.  He  said,  further,  that 
the  machine  may  have  been  moving  at  the 
time  he  stepped  on  it,  but  so  slightly  or  im- 
perceptibly that  he  could  not  have  seen  it 
without  taking  special  notice.  Plaintiff  fur- 
ther testified  as  follows:  "Up  to  the  time  of 
the  accident,  we  had  simply  tested  the  ma- 
chine to  find  out  whether  it  worked  ail  right. 
I  put  a  number  of  layers  of  wrapping 
tlvough,  and  It  squeezed  the  water  out  of 
them  all  right  I  was  to  set  the  machine  up 
and  see  that  it  was  In  running  order;  that 
the  belt  ran  properly  on  the  pulleys.  1  train- 
ed the  belt  to  run  fairly  with  the  pulley  in 
the  presence  of  Mr.  Jenny  and  Mr.  Hardy. 
They  were  there  to  see  that  the  belt  tracked 
properly.  I  threw  the  belt  from  one  pulley 
to  the  other,  and  saw  that  it  tracked  proper- 
ly on  lK>th.  I  did  this  before  I  was  hurt  I 
tried  the  belt  on  the  pulleys  either  on  the 
morning  of  the  day  I  was  hurt  or  the  after- 
noon before^  and  I  tried  the  machine  on  the 
wrappers,  I  believe,  on  the  morning  of  the 
day  on  which  I  was  injured.  I  was  injured 
in  the  afternoon.  The  rollers  ot  the  machine 
are  set  in  motion  by  the  power  communicated 
by  the  belt  to  the  pulleys,  through  interme- 
diate gearing,  I  had  tried  I>oth  the  fast  and 
the  loose  pulleys,  and  found  that  the  belt 
tracked  over  them  properly.  I  never  ob- 
served that  the  loose  pulley  was  out  of  or- 
der until  I  saw  my  foot  in  the  cogwheel,  and 
then  I  saw  that  something  was  wrong. 
When  I  was  tracking  the  belt  on  the  pulleys, 
both  pulleys  seemed  to  work  all  right  I  ot>- 
served  nothing  wrong  at  the  time.  I  had 
been  busy  setting  up  this  machine  for  about 
three  days  before  the  accident  It  was  my 
duty  to  finish  the  machine,  so  that  it  could 
be  used.  I  had  finished  setting  up  the  ma- 
chine the  day  before  the  accident,  and  all 
the  forenoon  of  that  day  I  had  been  working 
on  the  shifting  arrangement  which  is  en- 
tirely independent  of  the  machine,  although 


used  to  control  it  The  machine  was  moved 
in  three  parts.  I  helped  to  take  It  apart, 
and  also  helped  to  put  it  together  again." 
He  also  testified  that.  In  setting  up  the  ma- 
chine, the  three  parts  of  It  were  transferred 
from  the  room  where  It  previously  had  t>een 
to  Its  new  location,  and  put  up  in  the  precise 
condition  they  were  before.  Evidence  was 
offered  by  the  appellant  to  show  that,  when 
the  machine  was  In  its  former  location, 
trouble  had  been  experienced  In  stopping  it 
when  the  belt  was  shifted  from  the  tight  to 
the  loose  pulley,  and  it  had  been  necessary 
sometimes  to  Insert  a  number  of  thicknesses 
of  wrapping  in  the  machine  to  keep  it  from 
moving  after  the  belt  had  been  shifted.  This 
testimony  was  excluded  by  the  court,  and  an 
exception  saved  to  the  ruling.  The  charge  of 
negligence  in  the  petition  Is  as  follows:  "And 
plaintiff  further  avers  that  the  defendant  was 
then  and  there  negligent  and  careless  in  and 
about  the  furnishing  and  the  conduct  of  said 
machine,  in  this:  that  the  said  slip  pulley  for 
a  long  time  theretofore  had  become  and  been 
defective  and  inefficient,  in  this:  instead  of 
freely  and  instantly  slipping  upon  said  shaft 
whenever  the  belt  aforesaid  was  shifted  there- 
to, the  said  pulley  did  frequently,  as  It  did  on 
said  2d  day  of  June,  1905,  fail  to  slip,  and 
continued  to  revolve  said  machine  and  Its 
parts  to  the  imminent  danger  of  persons  and 
employes  rightfully  working  upon  or  near  the 
same,  and  that  such  defect  in  said  pulley  was 
fully  and  for  a  long  time  theretofore  known 
to  the  defendant,  and  was  entirely  unknown 
to  the  plaintiff  prior  to  the  happening  of 
said  injury ;  and  that,  notwithstanding  such 
knowledge,  defendant  failed  to  remedy  snch 
defects,  but  continued  to  use  said  machine  in 
its  defective  condition,  as  aforesaid."  At  the 
conclusion  of  the  evidence  offered  by  the  ap- 
pellant the  court,  at  respondent's  request.  In- 
structed the  jury  to  return  a  verdict  for  It; 
whereupon  appellant  took  a  nonsuit  with 
leave  to  set  it  aside,  and  afterwards  appeal- 
ed. 

1.  It  Is  the  theory  of  appellant  that  there 
\f as  a  defect  in  the  nature  of  a  roughness  on 
the  inside  of  the  loose  pulley,  which  now  and 
then  prevented  it  from  turning  smoothly  on 
its  shaft  and  caused  it  to  clamp  the  belt 
which  was  intended  to  run  loosely  on  it,  and 
thereby  start  the  machinery  and  cause  ap- 
pellant's injury.  On  this  theory,  evidence 
was  offered  to  prove  that  for  seven  months 
prior  to  the  removal  of  the  machine  tba« 
had  been  trouble  in  stopping  its  revolution  b> 
throwing  the  belt  on  tl-  ^  loose  pulley.  It  ia 
true  appellant  swore  that  he  and  his  fellow 
workman  had  tested  the  operation  of  the  pul- 
leys and  the  machine  in  general,  after  they 
had  been  set  up  in  their  new  location,  and 
that  they  worked  well.  But,  Inasmuch  aa 
the  machinery  had  been  freshly  oiled,  it  Is 
contended  that  it  may  have  worked  smoothly, 
temporarily,  and  appellant  have  been  prevent- 
ed from  detecting  any  imperfection  in  the 
loose  pulley  which  would  cau^  it  to  start 
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tbe  machinery  at  times.  Appellant's  own  tes- 
timony shows  that  it  was  bis  duty  and  task 
to  set  the  machinery  up  and  see  that  it  was 
in  good  working  order,  both  the  pulleys  and 
tbe  other  parts  of  it;  that  he  did  this,  and 
made  tests  of  how  It  worked  and  had  found 
nothing  wrong,  either  with  the  cogwheels, 
belts,  or  shafting.  Just  what  caused  tbe  ma- 
chinery to  start  when  appellant  stepped  on 
the  cogs  does  not  i>osltlyely  appear.  It  may 
tiave  been  that  the  pressure  of  his  foot  start- 
ed it,  and  that  the  edge  of  the  belt,  which 
was  tlien  on  the  loose  pulley,  by  rubbing 
against  tbe  side  of  the  tight  pulley,  kept  up 
the  reTolutlon.  Appellant  swore  that  be 
realized  while  his  foot  was  caught  that,  if 
the  edge  of  the  belt  was  In  contact  with  the 
tight  pnlley,  sufficient  force  would  be  commu- 
nicated to  the  belt  to  continue  the  revolution. 
If  we  leave  out  of  view  the  excluded  evi- 
dence regarding  tbe  difficulty  of  stopping  the 
machinery  In  its  former  location,  by  shifting 
the  belt  from  the  tight  to  the  loose  pulley,  it 
Is  manifest  that  appellant's  evidence  bad  no 
tendency  to  prove  negligence  on  tbe  part  of 
respondent  In  any  respect  As  the  case  ap- 
pears without  said  proof,  and  if  appellant's 
statement  is  accepted  that  his  weight  could 
not  start  the  machine  to  revolving,  it  started 
to  revolve  for  some  unaccountable  reason 
when  appellant  stepped  on  it  There  is  noth- 
ing to  show  that  this  motion  was  due  to  an 
imperfection  in  any  of  the  arrangements  of 
which  respondent  knew,  or  in  prudence  ought 
to  have  known;  for,  with  the  offered  testi- 
mony excluded,  there  is  none  to  prove  the 
machinery  had  worked  Improperly. 

2.  The  starting  of  the  wheels  when  ap- 
I>ellant  stepped  on  them  ought  not  to  be  re- 
garded as  bespeaking  negligence;  but  that 
unusual  fact  should  prevent  tbe  application 
of  the  doctrine  of  res  ipsa  loquitur,  even  If 
applicable  under  proper  circumstances  in  ac- 
tions by  a  servant  against  a  master.  Said 
doctrine  rests  on  the  Oieory  that  an  accident 
had  happened  which  according  to  common 
experience  would  not  hap^pen  without  negli- 
gence. Dougherty  v.  Railroad,  9  Mo.  App. 
478;  Scott  V.  London  Dodi  Co.,  3  Hurlst.  ft 
Col.  *596.  But  a  man  steppiiM;  his  weight 
on  elevated  cogwheels  is  not  shown  to  be 
within  the  range  of  common  experience,  and 
hence  no  presumption  can  be  indulged  that 
the  wheels  would  not  turn  under  him  If  they 
were  in  good  order. 

3.  Regarding  tbe  possibility  that  the  wheels 
were  moving  when  appellant  stepped  on  them, 
suffice  to  say  that  he  did  not  testify  that  they 
were,  but  only  that  they  might  have  been; 
and  such  a  bare  conjecture  cannot  be  taken 
as  evidence  from  which  negligence  might  be 
inferred. 

4.  But  It  is  insisted  that  the  court  erred 
In  excluding  testimony  of  the  previous  ac- 
tion of  tbe  machine  when  the  belt  was 
thrown  from  tbe  tight  to  the  loose  pulley. 
It  Is  not  denied  that  it  was  appellant's  duty 
to  Install  tbe  different  parts  of  the  machine 


properly,  see  that  they  were  in  good  work- 
ing order  in  their  new  location,  and  test  their 
working.  But  it  Is  argued  that  if  there  was 
some  defect  in  the  loose  pulley  which  oc- 
casionally prevented  it  from  working  proper- 
ly, and  if  appellant  bad  no  knowledge  of  its 
failure  to  work  well  previously,  and  the  de- 
fect was  concealed  or  latent,  blame  is  not  to  - 
be  Imputed  to  him  for  failure  to  discover  the 
defect ;  and  this  may  be  conceded.  As  to  re- 
spondent's blame  for  such  a  defect,  if  any 
there  was,  appellant  contends  that  some  one 
ought  to  have  known  the  defect  existed,  be- 
cause, in  the  former  location,  tbe  loose  pul- 
ley was  occasionally  inefficient.  All  that  was 
sought  to  be  proved  in  order  to  fasten  negli- 
gence on  the  respondent  in  connection  with 
the  movement  of  tbe  machinery  when  appel- 
lant got  hurt  was  that  occasionally,  in  its 
old  location,  the  machine  did  not  stop  revolv- 
ing promptly  when  tbe  belt  was  tbrown  on 
tbe  loose  pulley.  There  was  no  offer  to  prove 
that,  when  it  was  over  the  loose  pulley,  the 
machinery  sometimes  started,  as  it  did  when 
appellant  got  hurt  But  because  motion  did 
not  always  cease  at  once  when  the  belt  was 
tbrown  on  the  loose  pulley,  it  is  argued  that 
this  fact  tends,  firstly  to  prove  a  certain 
roughness  in  the  interior  of  the  loose  pulley, 
which  caused  said  pulley  not  to  revolve  with 
uniform  smoothness  on  the  shaft  but  to  tight- 
en sometimes  under  the  belt,  presumably  In 
consequence  of  a  protruding  part  of  tbe  in- 
ner surface  rubbing  against  the  shaft;  sec- 
ondly, to  prove  tbe  same  defect  caused  the 
machine  to  start  when  appellant  was  hurt; 
and,  thirdly,  that  respondent  was  guilty  of 
negligence  in  pot  correcting  the  supposed 
fault  in  the  loose  pulley.  It  is  evident  that 
this  argumentation  Is  of  a  fanciful  and  spec- 
ulative character,  and  does  not  present  Just 
Inferences  from  the  facts.  No  witness  swore 
that  In  Its  former  location  the  machinery 
would  sometimes  not  stop  running  when  the 
belt  was  on  the  loose  pulley  because  of  a 
roughness  inside  the  pulley,  or  that  there 
was  a  roughness.  The  failure  to  stop  may 
have  been,  as  suggested  by  appellant  caused 
by  the  edge  of  the  belt  when  on  the  loose 
pulley  rubbing  against  tbe  side  of  the  tight 
pulley,  or  from  some  other  cause.  Neither 
did  any  witness  testify  that  the  machinery 
ha4  ever  started  before  from  a  motionless 
state  because  of  a  defect  in  the  loose  pulley, 
or. other  defect  Hence  we  think  tbe  fact  of 
an  occasional  failure  of  tbe  machinery  to 
stop  revolving  when  tbe  belting  was  shifted 
on  tbe  loose  pulley  during  tbe  time  the  ma- 
chinery was  in  its  previous  location  was  no 
basis  for  an  inference  of  negligence  on  the 
part  of  respondent  in  connection  with  tbe 
starting  of  the  machinery  in  its  new  location 
when  appellant  stepped  on  the  cogwheels. 
Sucb  a  finding  would  consist  of  a  chain  of 
conjectures.  Instead  of  being  a  valid  Inference 
from  established  facts.  Not  only  are  bare 
conjectures  no  basis  for  a  verdict,  but  infer- 
ences, cannot  be  multiplied  to  the  extent  nec- 
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essary  to  snpport  appellant's  position;  one 
inference  being  based  on  another,  instead  of 
on  facts  in  proof.  Bigelov  v.  Railroad,  48 
Mo.  App.  367,  372;  State  r.  Laclcland,  136 
Mo.  26.  32,  37  S.  W.  812;  Glicic  r.  Railroad, 
57  Mo.  App.  97 ;  Cbemical  Co.  t.  Lackawanna 
Co.,  78  Mo.  App.  812. 

5.  Appellant's  ease  may  be  regarded  from 
another  point  of  view.  Let  it  be  granted  for 
argument's  sake  that  there  was  an  Imper- 
fection In  the  machinery  which  caused  It  to 
start,  and  that  respondent  was  remiss  in  the 
matter  so  as  to  be  liable  to  a  servant  Injured 
while  operating  the  machine  or  performing 
some  other  task  which  naturally  would  bring 
him  in  contact  with  it  The  question  occurs 
whether  such  negligence  can  be  treated  as 
failure  to  furnish  appellant  a  safe  place  to 
do  the  work  be  was  about '  As  appellant 
stepped  on  the  wheels  to  save  himself  from 
falling,  the  act  was  not  a  negligent  one,  but 
we  think  It  throws  the  casualty  into  the 
class  of  pure  accidents  for  which  no  one  Is 
to  blame.  It  was  not,  of  course,  expected  or 
to  be  anticipated  that  an  employ^  would 
have  occasion  to  pat  his  foot  on  cogs  which 
were  three  or  four  feet  above  the  floor,  and 
hence  that  was  not  properly  speaking  any 
portion  of  the  place  furnished  him  to  work 
In,  but  a  place  in  which  he  stepped  in  conse- 
quence of  an  Incident  not  to  be  anticipated— 
ills  sudden  seizure  with  dizziness.  The  duty 
to  use  care  to  furnish  employes  a  reasonably 
safe  place  to  work  cannot  be  extended  so  aa 
to  require  the  entire  environment  to  be  safe- 
guarded against  unforeseeable  accidents  due 
to  a  workman  going  where  none  was  expected 
to  go.  We  think  the  duty  of  a  master  to  pro- 
tect a  servant  from  injuries  in  consequence  of 
defects  In  the  master's  premises  rests  on  the 
same  principle  as  does  the  rule  requiring 
owners  of  premises  generally  to  protect  per- 
sons from  injury  by 'keeping  the  premises  in 
order.  The  duty  does  not  obtain,  except  In 
the  case  of  premises  and  the  parts  thereof 
where  servants  in  reason  may  be  expected  to 
be.  Stevens  v.  Nichols,  165  Mass.  472,  28  N. 
E.  1150,  15  U  R.  A.  459.  If  a  servant  goes 
where  no  one  could  think  he  would  go,  even 
if  some  singular  exigency  compels  him  to  go 
there,  the  obligation  of  the  master  to  furnish 
a  safe  place  to  work  would  not  embrace  such 
a  locality.  We  are  not  now  speaking  of  the 
statutory  duty  Incumbent  on  employers  to 
guard  cogwheels  and  other  machinery;  for, 
though  negligence  in  that  respect  was  charg- 
ed in  the  petition.  It  was  abandoned  at  the 
trial,  because  the  proof  showed  appellant  and 
his  co-workman  were  preparing  to  put  guards 
over  the  cogwheels,  but  had  not  done  so  when 
the  casualty  occurred.  The  cause  of  action 
relied  on  Is  a  defect  in  the  loose  pulley.  In 
consequence  of  which  the  machinery  would 
continue  to  revolve  after  it  ought  to  have 
stopped.  In  our  opinion  no  negligence  was 
proved,  or  offered  to  be,  against  the  respond- 
ent 

The  judgment  Is  affirmed.    All  concur. 


-    SMITH  v.  ST.  DOUIS  &  S.  F.  R.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec  2,  1907.) 

1.  Cabbiebb  —  Pbrfobkakce  of  Contbact  or- 
Trarbpobtation— Actions— Damaobs. 

In  an  action  against  a  railroad  for  failure 
to  afford  plaintiff  a  reasonable  opportunity  to 
leave  the  train,  and  thus  conii>eilinK  her  to  ride 
to  the  next  station,  the  measure  of  damages  is 
such  amount  as  will  reasonably  compensate  ber 
for  actual  inconvenience,  loss  of  time,  and  labor 
of  returning  from  the  next  station  to  her  orig- 
inal destination. 

[£M.  Note.— For  cases  in  point  see  Cent  Die 
vol.  9,  Carriers,  S  1082.] 

2.  Sams— EviDKNcE. 

In  an  action  against  a  railroad  for  failnm- 
to  afford  plaintiff  a  reasonable  opportunity  to 
leave  the  train,  evidence  held  insufficient  to 
sustabi  a  charge  of  Incivility  on  the  part  of 
the  conductor. 

8.    SA]a^-JUDOIfENT. 

In  an  action  against  a  railroad  for  failure 
to  afford  plaintiff  a  reasonable  opi>ortonity  to 
leave  the  train  at  the  station,  the  evidence 
showed  that  she  left  the  train  from  the  rear  end, 
being  some  distance  from  the  depot  and  then 
re-entered  in  order  to  ride  to  the  depot  and  in- 
tending to  require  the  conductor  to  let  her  off 
on  the  station  platform,  in  consequence  of  which 
act  she  was  carried  to  a  stotion  three  miles  dis- 
tant, and  compelled  either  to  wait  four  hoars  for 
a  train  back,  to  walk  back,  or  take  a  carriage. 
It  was  about  midnight  the  station  was  lighted, 
the  weather  was  pleasant  and  the  roads  good. 
Held,  that  a  judgment  for  $100  was  excessive. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig- 
vol.  9,  Carriers,  !  1084.] 

Appeal  from  Circuit  Court,  Ja9>er  County  ; 
Hugh  Dabbs,  Judge. 

Action  by  Mrs.  Rice  Smith  against  the  St, 
Louis  &  San  Francisco  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed  on  condition  that  plalntltT 
remit  part  of  recovery. 

L.  F.  Parker  and  Woodruff  &  Mann,  for 
appellant    H.  L.  Shannon,  for  respondent. 

JOHNSON,  J.  The  cause  Of  action  alleged 
in  the  petition  Is  founded  on  the  negligent 
failure  of  defendant,  a  common  carrier,  to 
afford  plaintiff,  a  passaiger  on  one  of  its 
trains,  a  reasonable  opportunity  to  leave  the 
train  at  her  destination,  in  consequence  of 
whidi  tiie  was  carried  beyond  her  station 
and  compelled  to  walk  home.  The  wrongful 
act  is  claimed  to  have  been  aggravated  by 
Insulting  conduct  on  the  part  of  the  conduct- 
or, and  the  prayer  of  the  petltlcm  is  for  the 
recovery  of  exemplary  as  well  as  compen- 
satory damages ;  but  the  learned  trial  judge 
ruled.  In  the  Instructions,  that  none  of  the 
facts  disclosed  presented  a  case  for  the  aa- 
sessment  of  punitive  damages. 

Defendant,  in  effect,  conceded  It  had  beea 
guilty  of  a  technical  breach  of  its  contract 
with  plaintiff  in  carrying  her  beyond  her  sta- 
tion, and  first  took  the  position  that  under 
the  facts  most  favorable  to  her  contention. 
She  was  entitled  to  nominal  damages  only. 
An  Instroctlon  to  this  effect  was  asked,  but 
was  refused,  whereupon  the  defendant  asked, 
and  the  court  gave,  the  following  Instruction 
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on  the  measure  of  damages:  "If  the  Jury 
flQd  the  Issues  for  the  plaintiff,  in  assess- 
ing her  damages  they  will  allow  her  only 
such  sum  as  will  reasonably  compensate  her 
for  the  actual  inconvenience,  loss  of  time, 
and  labor  of  returning  from  W^bb  City  to 
Orinogo,  not  exceeding  the  sum  of  (600,  and 
yon  should  not  allow  her  any  sum  for  anxiety 
or  for  mental  suffering  or  exposure."  Thus 
instmcted,  the  Jury  returned  a  verdict  lor 
plaintiff  in  the  sum  of  $100.  Defendant,  aft- 
-er  Ineffectually  moving  for  a  new  trial, 
brought  the  case  here  by  appeal,  and  pre- 
sents but  one  question  for  our  determination, 
Tiz.,  that  the  verdict  Is  so  clearly  excessive 
we  should  pronounce  It  to  be  the  result  of 
passion  or  prejudice  on  the  part  of  the  Jury. 
Plaintiff  answers  this  contention  by  saying, 
in  effect,  that,  shice  the  facts  and  circmnstan- 
-ces  in  evidence  Justify  the  conclusion  that 
the  wrongful  act  of  defendant  in  falling  to 
perform  its  contract  with  plaintiff  was  ac- 
companied by  insult,  the  jury  rightly  includ- 
ed smart  money  in  its  verdict,  though  in  so 
■doing  it  disobeyed  the  court's  instructions. 

The  pertinent  facta  wliich  afford  grounds 
for  these  diverse  positions  are  as  follows: 
■On  August  20,  1906,  plaintiff,  who  lived  in 
■Orinogo,  became  a  passenger  on  a  Sunday 
excursion  train  run  by  defendant,  which  con- 
sisted of  an  engine  and  seven  coaches.  Her 
-tldiet  entitled  her  to  ride  on  this  train'  from 
Orinogo  to  Eureka  Springs,  Ark.,  and  return. 
On  the  return  trip,  the  train  arrived  at  Or- 
inogo at  about  11:46  p.  m.  and  waa  st<9ped 
at  the  statl(Hi  at  a  point  where  the  forward 
«oach  stood  immediately  south  of  the  south 
■end  of  the  platform  (the  track  passes  through 
the  town  from  north  to  south) ,  the  next  three 
■coaches  at  the  platform,  and  the  three  re- 
maining coaches  to  the  north  of  it  Plain- 
tiff, in  company  with  three  other  women  and 
two  children,  rode  In  the  rear  coach.  The 
train  remained  stationary  a  sufficient  time 
for,  perhaps,  75  passengers  to  leave  it.  Plain- 
tiff and  her  compfinlons  knew  they  had  reach- 
■ed  their  destination,  and,  observing  the  cars 
were  too  crowded  for  them  to  go  forward  to 
a  coach  adjacent  to  the  platform,  proceeded 
to  the  rear  end  of  the  last  coach  for  the  pui^ 
pose  of  alighting.  The  station  and  platform 
were  on  the  west  side  of  the  track,  and  the 
■only  reason  given  by  plaintiff,  who  ai^ean 
to  have  directed  the  movements  of  her  par- 
ty, for  not  alighting  on  that  side  of  the  train, 
was  that  the  ground  was  lower  there  than  on 
the  other  side,  and  they  would  be  inconven- 
ienced in  making  the  long  step  requited  to 
reach  it.  It  Is  not  shown  that  the  step  could 
not  have  been  made  in  safety,  or  without 
much  inconvenience,  nor  that  they  would  not 
have  had  an  open  and  safe  pathway  over 
which  to  travel  in  reaching  the  platform. 
They  chose,  however,  to  alight  on  the  east 
side,  where  it  was  quite  dark,  and  the  gravel 
was  wet  and  soft  and  sloped  downward  in  a 
way  to  make  their  footing  precarious.  Be- 
ooming  confused  and  fearful  that  they  were 


not  in  a  place  of  safety,  plaintiff  proposed  to 
her  companions  to  reboard  the  car  and  to  re- 
quire the  conductor  to  let  them  off  at  the 
platform.  They  acted  on  this  suggestion, 
and  after  the  train  started  forward,  and  as 
they  were  passing  the  station,  they  encoun- 
tered the  conductor.  The  conversation  which 
ensued  thus  is  stated  by  plaintiff :  "Tlie  ccm- 
ductor.  Just  as  I  put  my  hand  on  the  knob 
of  the  opposite  coach  to  see  if  I  could  get 
the  door  open  and  see  some  one,  he  came  in, 
and  I  says:  This  is  where  we  stop,  please 
let  us  off.'  And  he  spoke  very  rough,  and 
says:  'Why  didn't  you  get  off  when  the 
train  stopped?'  And  he  says:  'Ton  will  Just 
have  to  go  on  to  Webb  City.  I  will  not  stop 
the  train.'"  When  they  arrived  at  Webb 
Clt7,  plaintiff,  so  she  states,  "said  to  the 
conductor:  'How  are  we  to  get  back  from 
here?'  And  he  says:  'Oo  to  the  depot  and 
wait  for  the  next  train  back.'  And  I  says: 
'Will  we  have  to  pay  our  fare  back?'  And 
he  says:  'No,  just  tell  the  conductor  you 
were  carried  past  your  station.' "  Webb  City 
is  three  miles  from  Orinogo.  A  station  Is 
maintained  there,  and  on  that  night  it  was 
open  and  lighted.  Plaintiff  and  her  party 
might  have  waited  there  for  the  first  train 
bound  for  Orinogo,  which  was  due  in  about 
four  hours.  They  might  have  stayed  at  a 
hotel  all  night,  or  might  have  hired  a  convey- 
ance at  a  livery  stable  to  take  them  home. 
Two  of  the  women  followed  the  latter  course, 
and  were  driven  home  in  a  tiack.  It  Is  not 
shown  that  plaintiff  was  without  money  to 
pay  hotel  bills  or  livery  hire,  but  rather  than 
wait  four  hours  in  the  station  at  night,  or 
incur  any  expense,  she  and  her  remaining 
companions  walked  back.  A  good  road,  pleas- 
ant weather,  and  moonlight  enabled  them  to 
reach  home  in  about  an  hour  and  a  half 
wltbont  physical  Injury,  and  obviously,  with- 
out great  inconvenience.  Mo  other  witness 
supports  plaintiff  In  her  aesertlon  that  the 
conductor  spoke  rudely  when  he  asked  why 
she  did  not  get  off  when  the  train  stopped. 
One  of  the  women  testified,  without  contra- 
diction, that,  after  they  had  alighted  from 
the  coach  at  Orinogo,  plaintiff,  in  explana- 
tion of  her  proposal  that  they  re-enter  the 
car,  remarked :  "We  have  paid  for  our  tick- 
ets, and  we  will  ride  to  the  d^wt" 

We  oonld  answer  the  point  made  by  plain- 
tiff tliat  the  trial  court  erred  in  refusing  per- 
mission to  the  jury  to  assess  punitive  dam- 
ages by  saying  that,  since  plaintiff  did  not 
appeal,  she  is  in  no  position  to  complain  of 
any  error  committed  against  her.  Further, 
we  might  say  that,  had  the  evidence  disclos- 
ed that  the  conductor  had  aggravated  his 
wrong  by  insulting  conduct,  nevertheless  the 
Jury  had  no  right,  in  plain  disregard  of  the 
Instructions  given  by  the  court,  to  wield  the 
rod  of  correction.  But  we  prefer  to  dispose 
of  plaintiff's  argument  on  the  ground  that  no 
facts  and  circumstances  appear  in  evidence 
to  sustain  the  charge  of  Improper  conduct  of 
a  character  to  warrant  the  assesmient  of  oth- 
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or  tban  actual  damages.  In  Trigg  t.  Rail- 
way, 74  Mo.  147,  41  Am.  Rep.  306,  the  plain- 
tiff testified,  when  the  conductor  told  her  he 
could  not  take  her  back,  she  thought  he 
"spoke  very  sharp."  The  Supreme  Court  held 
this  to  be  no  evidence  of  malice.  Insult,  or 
violence.  What  was  there  said  applies  very 
pertinently  to  the  facts  of  the  case  in  hand: 
"But,  taking  this  statement  In  connection  with 
the  subject  of  conversation  and  what  he  actu- 
ally said,  and  viewing  It  also  In  the  light  of 
his  subsequent  language  and  conduct,  we  take 
It  to  mean  only  that  the  conductor  was  very 
positive;  and  as  the  action  which  the  plain- 
tiff proposed  was  such  as  involved,  perhaps, 
not  only  her  own  safety,  but  the  safety  of  all 
the  passengers  on  the  train,  it  was  a  matter 
about  which  be  probably  expressed  himself 
with  emphasis.  Every  passenger,  and  espe- 
cially ladles  unattended  by  an  escort,  has  a 
right  to  expect  and  receive  ordinary  civility 
from  all  the  servants  of  a  railroad  company 
with  whom  they  are  necessarily  brought  In 
contact,  and.  If  there  is  any  deviation  from 
this  standard,  it  should  be  on  the  side  of 
courtesy;  and  if  we  were  of  opinion  In  this 
case  that  the  language  or  manner  of  the  con- 
ductor, connected  with  the  negligence  com- 
plained of,  bordered  upon  Indignity  or  insult, 
we  would  not  hesitate  to  let  the  verdict 
stand."  What  was  said  in  the  present  case, 
taken  In  conjunction  with  all  the  circumstan- 
ces, shows  that  the  conductor  acted  with  civil- 
ity and  consideration  in  a  trying  situation. 
Plaintiff  and  her  companions  were  the  only 
passengers,  of  all  who  desired  to  leave  the 
train  at  Orinogo,  who  acted  on  what  she  con- 
ceived to  be  the  technical  right  of  a  passenger 
to  have  the  coach  In  which  he  was  riding 
stopped  at  the  station  platform.  Their  pur- 
pose to  insist  on  the  satisfaction  of  this  sup- 
posed rigbt  remained  undisclosed  until  after 
the  train  had  started  and  gained  some  head- 
way. It  would  have  been  natural  for  the 
conductor  to  feel  irritated,  and  to  speak  some- 
what brusquely ;  but  that  he  did  this,  or  ex- 
hibited any  intention  of  insulting  plaintiff  or 
of  treating  her  with  incivility,  is  clearly  an 
afterthought,  manifestly  bom  of  a  desire  to 
enhance  the  recoverable  damages.  Moreover, 
it  appears  that  plaintiff  was  the  only  person 
really  guilty  of  mdenees,  either  at  the  time 
of  the  occurrence  In  question,  or  subsequent- 
ly thereto.  She  admits  that,  when  the  con- 
ductor asked  her  why  she  did  not  get  off 
when  the  train  stopped,  she  told  him:  "We 
didn't  have  legs  as  long  as  bean  poles,  so  as 
to  step  off  on  the  west  side,  and  on  the  east 
side  we  could  not  stand."  And  while  on  the 
witness  stand  she  gratuitously  and  intemper- 
ately  berated  the  conductor  in  this  wise:  "Q. 
Do  you  know  the  conductor  that  was  on  that 
train?  A.  I  don't  know  his  name.  I  know 
be  was  one  of  the  most  contemptible  men  I 
ever  saw.  Q.  Do  you  know  Frank  Hart? 
Mr.  Hart,  stand  up.  (Mr.  Hart  stands  up.) 
This  is  tiie  young  man  that  was  on  that 
train,  the  ocmductor?    A.  Yes,  I  never  have 


liked  him.  I  know  his  face."  Such  outbursts 
were  evidently  designed  to  bolster  up  a  weak 
position  with  a  semblance  of  outraged  fem- 
inine sensibilities.  The  learned  trial  Judge 
rightly  held  the  evidence  to  be  insufficient  to 
support  the  charge  of  Insult  added  to  injury. 

Adopting,  as  we  should,  the  theory  on  whlcbi 
the  case  was  tried  by  the  parties,  that  defend- 
ant was  at  fault  in  not  stopping  its  train  at 
a  place  where  plaintiff  could  depart  there- 
from in  safety,  the  remaining  questions  for 
our  consideration  relate  to  the  elements  of 
the  compensatory  damages  a  plaintiff  is  en- 
titled to  recover  in  such  cases.  The  Instmc- 
tlon  given  by  the  court  at  the  instance  of  de- 
fendant correctly  declared  the  law.  In  the 
absence  of  physical  injury  as  one  of  the  re- 
sults of  the  wrongful  act,  or  of  evidence  that 
the  Injury  was  accompanied  by  circumstances 
of  malice.  Insult,  or  Inhumanity,  the  only 
damages  plaintiff  should  recover  were  those 
resulting  from  the  actual  inconvenience,  loss 
of  time,  and  labor  she  experienced  in  return- 
ing from  Webb  City  to  her  home.  Again,  we 
refer  to  the  case  of  Trigg  v.  Railway,  for  a 
statement  of  the  principles  applicable:  "Nei- 
ther the  anxiety  and  suspense  of  mind  suffer- 
ed by  the  plaintiff  in  consequence  of  the  delay, 
nor  the  effect  upon  her  health,  nor  the  danger 
to  which  she  was  exposed  In  consequence  of 
the  train  being  stopped  an  Insufficient  length 
of  time,  were  proper  elements  of  damage  In 
this  case,  as  no  personal  injury  was  received 
by  the  plaintiff,  and  no  circumstances  of  ag- 
gravation attended  the  wrongful  act  com- 
plained ot  If  the  anxiety  and  suspense  of 
mind  suffered  by  the  plaintiff  in  consequence 
of  the  delay  in  this  case  is  a  ground  of  re- 
covery, similar  suspense  and  anxiety  of  mind 
would  be  an  equally  good  ground  of  recovery 
in  a  case  where  a  railroad  train  should  wrong- 
fully stop  to  take  on  a  passenger.  The  gen- 
eral rule  is  that  pain  of  mind,  when  connect- 
ed with  bodily  injury.  Is  the  subject  of  dam- 
ages ;  but  It  must  be  so  connected  In  order  to 
be  Included  in  the  estimate,  unless  the  injury 
Is  accompanied  by  circumstances  of  malice, 
insult,  or  inhumanity.  *  *  *  If  anxiety 
and  suspense  of  mind  are  not  a  ground  of  re- 
covery here,  of  course  the  effects  are  not" 
Marshall  v.  Railroad,  78  Mo.  610;  Rawllngs 
V.  Railroad,  97  Mo.  App.  615,  71  S.  W.  634; 
Snyder  v.  Railroad,  85  Mo.  Ak>.  496 ;  Strange 
V.  Railway,  61  Mo.  App.  587 ;  Francis  v.  St. 
Louis  Transfer  Co.,  5  Mo.  App.  7;  Missis- 
sippi, etc..  Railroad  v.  Gill,  66  Miss.  39,  6 
South.  883;  Jndlce  v.  Railroad,  47  La.  Ann. 
256,  16  South.  816;  Railroad  v.  Cleveland 
(Tm.  Civ.  App.)  83  S.  W.  687;  Blackburn 
V.  Railway,  143  Ala.  346,  38  South.  345 ;  Rail- 
road V.  Peacock,  48  111.  254;  Railroad  v. 
Parks,  18  111.  460,  68  Am.  Dec.  662. 

And,  further,  within  the  limits  defined  in 
the  instruction,  If  plaintitrs  actual  damages 
were  Increased  by  the  course  she  selected  in 
returning  home,  she  should  not  be  compen- 
sated for  Inconvenience,  loss  of  time,  and  la- 
bor beyond  that  which  would  have  been  so^- 
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fered  had  abe  pnrsned  a  more  reasonable 
raetbod.  She  was  under  no  compulsion  to 
travel  afoot,  but  could  and  should  have  fol- 
lowed the  example  of  her  more  sensible  com- 
rades, and  hired  a  conveyance  to  take  her 
home.  Had  she  done  this,  her  actual  dam- 
ages oonld  not  have  exceeded  the  sum  expend- 
ed In  livery  hire.  Here  again  she  appears, 
without  excuse,  to  have  adopted  the  course 
best  suited  to  aggravate  her  damages  and  to 
appeal  to  the  sympathy  of  the  Jury.  It  goes 
without  saying  it  was  her  plain  duty  to  do 
all  she  reasonably  could  do  to  minimize  her 
damages,  and,  if  she  voluntarily  and  unnec- 
essarily selected  the  most  arduous  course,  it  Is 
but  just  that  she  should  have  her  added  labor 
for  her  pains.  Ten  dollars  will  folly  com- 
pensate her,  and  the  verdict,  in  so  far  as  It 
exceeds  that  amount,  Is  clearly  excessive  and 
wholly  unsupported  by  any  evidence. 

"We  shall  give  her  an  opportunity,  by  en- 
tering a  remittitur,  to  avoid  another  trial  of 
the  cause,  and,  accordingly,  we  affirm  the 
Judgment  on  condition  that  within  10  days 
from  the  filing  of  this  opinion,  a  remittitur  of 
$90  be  entered. 

It  Is  so  ordered.    All  concur. 


BTATB  V.  GALLAGHER. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.  2,  1907.) 

t.    IRTOXIOATIRS   lilQtIOBS— SAI.1   TO   MlItOB— 

Civn,  LiABiMTT— Statutbs. 

No  one  but  a  dramshop  keeper  defined  to  be 
a  licenaed  retailer  of  liquors  by  Rev.  St.  1899, 
>  2990  [Ann.  St  1906,  p.  1714],  is  liable  under 
section  3009,  as  amended  by  Laws  1905,  p.  141 
fAnn.  St  1906,  p.  1724],  providine  that  a  dram- 
shop k^per  shall  be  civilly  liable  for  a  penalty 
for  selling  to  a  minor,  and  making  such  dram- 
shop keeper  also  liable  to  prosecntion  for  a 
misdemeanor  therefor. 

[Eid.  Kote.— For  cases  in  jtoint  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {§  187-192,  201?) 

2.    SAin>— LlABXLITT  OF  Clbxkb. 

In  a  prosecution  for  selling  liquor  to  a 
minor  without  the  consent  of  his  parents,  in 
violation  of  Rev.  St  1899,  {  2179  [Ann.  St 
1908,  p.  1897].  providing  that  "any  person" 
who  sells  Intoxicating  liquor  to  a  minor  without 
the  consent  of  the  parents  shall  be  guilty  of  a 
misdemeanor,  etc.,  it  was  no  defense  that  the 
seller  was  a  mere  bartender  or  cleric  for  a  li- 
censed dramshop  keeper  in  whose  shop  the  liquor 
was  sold,  and  that  the  sale  was  made  for  the 
proprietor,  and  not  for  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §8  187-192,  201J 

Appeal  from  Clrcnlt  Court,  Nodaway  Coun- 
ty;   Wm.  C.  Ellison,  Judge. 

Dan  Gallagher  was  convicted  of  selling  In- 
toxicating liquor  to  a  minor  without  the  con- 
sent of  his  parents,  and  he  appeals.    Affirmed. 

J.  0.  Growney,  for  appellant  John  M. 
DawBvn,  for  the  State. 


ESLLISON,  3,  The  defendant  was  indict- 
ed, tried,  and  omvlcted  for  selling  intoxicat- 
ing liquors  to  &  minor  without  the  consent  o£ 


his  parents.  It  Is  not  disputed  that  the  sale 
was  made  by  defendant ;  but  he  claims  that 
he  vras  bartender  or  clerk  for  the  dramshop 
keeper  In  whose  shop  the  liquor  was  sold, 
and  that  he  made  the  sale  for  the  proprietor, 
and  was  not  himself  liable.  In  this  view  he 
offered  to  show  that  the  proprietor  of  the 
dramshop  for  whom  be  clerked  was  a- regu- 
larly licensed  dramBh<¥  keeper.  The  court 
refused  such  evidence 

Since  defendant's  offer  of  proof  was  declin- 
ed, we  will,  for  the  purpose  of  the  appeal, 
assume  It  to  be  true.  By  section  3009  of  the 
General  Statutes  of  1890,  as  amended  In  1905 
(page  141  [Ann.  St  1906,  p.  1724]),  a  'dram- 
shop keeper" — ^that  is,  a  licensed  retailer  of 
liquors  (section  2990,  Rev.  St.  1899  [Ann.  St 
1906,  p.  1714])— Is  made  civilly  liable  to  a 
penalty  for  selling  to  a  minor,  and  Is  also 
made  liable  to  a  prosecution  for  a  misde- 
meanor, to  be  fined  not  less  than  $50  nor 
more  than  $200.  Under  that  section.  It  has 
been  held  that  no  one  but  a  dramshop  keep- 
er Is  liable.  Bachman  v.  Brown,  67  Mo.  App. 
68.  Whether  that  decision  would  meet  the 
case  of  a  clerk  for  a  dramshop  keeper  and 
excuse  him  from  a  prosecution  based  on  that 
section  we  peed  not  say ;  for  the  prosecution 
of  this  defendant  Is  not  under  that  section. 
He  is  not  prosecuted  as  a  dramshop  keeper, 
but  is  charged  generally  under  section  2179 
[Ann.  St  1906,  p.  13971,  which  declares  that 
"any  person"  who  sells  IntoxloaUng  liquor  to 
a  minor  without  consent  of  the  parent  shall 
be  guilty  of  a  misdemeanor,  and  fined  not 
less  than  $50  nor  more  than  $200.  Being 
prosecuted  under  the  latter  statute,  the  evi- 
dence offered  was  Irrelevant  Any  one  who 
sells  Intoxicating  liquor  to  a  minor  without 
the  written  consent  of  the  parent,  master,  or 
guardian  is  guilty  under  ttuit  section.  In 
prosecutions  of  this  character  every  one  will 
be  presumed  to  know  the  law.  Hays  v.  State, 
13  Mo.  246. 

The  Judgment  Is  affirmed.    All  concur. 


ATTERBURT  et  al.  v.  HENDRICKS. 

(Kansas  City  Court  of  Appeals.    Missonri.    Dec. 
2,  1907.) 

1,  PLKADIHO — ISOOWSISTENT    DiFENSES. 

Traverses  and  defenses  in  avoidance  may 
go  together  where  they  are  not  inconsistent  that 
is,  where  the  proof  of  one  defense  will  not  neces- 
sarily disprove  the  other. 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig. 
vol.  89,  Pleading,  g  189.] 

2.  Sauk. 

A  general  denial,  in  an  action  by  brokers 
for  commissions  for  procuring  a  purchaser  of 
real  estate,  raises  an  issue  of  every  fact  es- 
sential to  the  cause  of  action,  and  there  is  no 
incongruity  between  a  general  denial  and  the 
facta  that  a  contract  of  sale  was  actually  made 
between  the  owner  and  a  purchaser  procured 
by  the  brokers,  and  that  the  brokers  accepted 
employment  from  each  party  without  the  con- 
sent of  the  owner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  {  189.]  ^  -•  ■ 
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3.  Same. 

In  an  action  bj  broken  for  commissionB, 
answers  by  way  of  a  general  denial  and  in 
avoidance  alleging  that  the  brokers  were  em- 
ployed to  procure  a  purchaser,  that  a  contract 
between  the  owner  and  a  purchaser  procured 
by  the  brokers  was  er'-'^red  into,  and  that  the 
brokers,  withont  the  consent  of  the  owner,  acted 
in  the  employ  of  both  parties,  are  in  part  in- 
consistent, and  the  admissions  are  equivalent  to 
a  Bi>ecific  admission  that  the  purchaser  procured 
was  ready,  able,  and  willing  to  purchase,  elimi- 
nating every  issue  save  the  question  whether 
the  brokers  acted  in  the  employ  of  both  parties 
without  the  consent  of  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  39,  Pleading,  S  189.] 

Appeal  from  Circuit  Court,  Cbariton  Coun- 
ty; John  P.  Butier,  Judge. 

Action  by  H.  C.  Atterbury  and  another 
against  I.  F.  Hendricks.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

J.  A.  Collet,  for  appellant  Crawley  & 
West,  for  respondents. 

JOHNSON,  J.  Plaintiffs,  who  were  part- 
ners engaged  In  the  business  of  real  estate 
agents,  sued  to  recover  a  commission  alleged 
to  liave  l>een  earned  under  contract  of  em- 
ployment with  defendant  They  prevailed 
In  the  trial  court  where  the  cause  was  tried 
before  a  Jury,  and  defendant  appealed. 

It  is  conceded  that  defendant  employed 
plaintiffs  to  procure  a  purchaser  of  certain 
lands  owned  by  him  in  Douglass  county, 
Kan.,  at  tbe  price  of  $29,112.60,  that  he 
agreed  to  accept  either  cash  or  other  prop- 
erty of  satisfactory  character  and  price  in 
payment  of  tbe  consideration,  and  tliat  be 
agreed  to  pay  plaintiffs  a  commission  of  $400 
for  the  procurement  of  a  purchaser  on  tbe 
terms  proposed.  Further,  it  is  conceded  that 
plaintiffs  did  find  purchasers,  who  entered 
into  a  written  contract  with  defendant  by 
the  terms  of  which  the  latter  was  to  receive 
a  consideration  of  $29,112.50  for  his  land,  to 
be  paid  as  follows:  The  purchasers  assumed 
the  payment  of  a  mortgage  on  the  property 
of  $8,000,  and  agreed  to  convey  to  plaintiff 
certain  real  estate  in  Brunswick,  Mo.,  at  tbe 
price  of  $11,000,  and  a  stock  of  hardware, 
the  value  of  which  was  to  be  ascertained  in 
a  manner  prescribed  by  the  contract  Fur- 
ther, it  was  stipulated  iu  the  contract  of  sale 
"tliat  in  case  the  real  estate  in  Brunswick  at 
$11,000,  plus  the  stock  of  merchandise  in- 
voiced as  above  provided,  does  not  amount 
to  an  aggregate  of  $21,112.50,  tbe  equity  in 
the  Douglass  county  farm,  then  tbe  parties 
of  the  second  part  [the  purchasers]  shall  pay 
tbe  party  of  the  first  part  in  cash  whatever 
difference  remains,  and  if  the  Brunswick 
store,  building,  and  stock  when  Invoiced  ex- 
ceed $21,112.50,  tbe  difference  shall  be  paid 
by  the  party  of  the  first  party  to  party  of 
the  second  part  within  30  days."  For  some 
reason  not  disclosed  and  of  no  Importance  to 
the  present  inquiry,  the  trade  thus  agreed 
on  was  not  consummated.  Defendant  refus- 
ed to  pay  tbe  commission,  and  this  action 
followed. 


The  petition  contains  a  statement  of  facts 
sufficient  to  constitute  a  cause  of  action. 
The  answer  is  as  follows:  "Comes  now  de- 
fendant and  for  answer  to  plaintiff's  peti- 
tion herein  admits  that  at  all  the  dates  and 
times  mentioned  in  said  petition  plaintiffs 
were,  and  are  now,  partners  engaged  in  the 
business  of  buying  and  selling  real  estate  for 
hire,  and  denies  each  and  every  other  allega- 
tion in  said  petition  contained.  Further  an- 
swering, defendant  says  that  on  or  about  the 
20th  day  of  August  1904,  he  did  list  with 
plaintiffs  for  sale  or  exchange  the  lands  in 
Douglass  county,  Kan.,  mentioned  and  de- 
scribed in  said  petition,  and  agreed  to  pay 
them  a  oonmiission  for  tbe  sale  or  exchange 
of  said  lands  upon  certain  terms  and  condi- 
tions. Defendant  fturther  says  that  thereaft- 
er plaintiffs  did  procure  a  contract  to  be 
made  by  and  between  this  defendant  and 
William  M.  Hopkins  and  Jacob  Schrenk,  who 
were  then  and  there  partners  engaged  in  the 
retail  hardware  buslne^  at  the  town  of 
Brunswick,  Cbariton  county.  Mo.;  that  by 
said  contract  defendant  contracted  and 
agreed  to  convey  to  said  William  M.  Hop- 
kins and  Jacob  Sclirenk  the  lands  aforesaid, 
and  said  William  M.  Hopkins  and  Jacob 
Scbrenk  agreed  to  convey  to  defendant  cer- 
tain real  estate  situated  In  Chariton  county. 
Mo;,  belonging  to  them  as  tenants  in  conmion, 
and  a  certain  stock  of  hardware  and  plum- 
ber's and  tinner's  tools,  belonging  to  them  as 
such  partnership  firm.  Defendant  further 
says  that  since  the  making  of  said  contract 
he  has  been  Informed  and  now  believes,  and 
therefore  states  tbe  fact  to  be,  that  in  tbe 
bringing  about  and  procuring  of  said  con- 
tract to  be  made,  the  plaintiffs  were  acting 
not  only  as  the  agents  of  the  defendant  but 
were  also  acting  in  the  employ  and  as  tbe 
agents  of  said  William  M.  Hopkins  and  Jacob 
Schrenk;  that  neither  defendant  nor  said 
William  M.  Hopkins,  nor  Jacob  Schrenk,  was 
informed  or  had  any  Imowledge  whatever  at 
tbe  time  of  tbe  making  of  said  contract  or 
prior  thereto;  that  tbe  plaintiffs  were  acting 
in  tbe  dual  capacity  of  agents  for  all  the 
parties  to  said  contract;  that  by  reason  of 
tbelr  dual  agency,  and  by  reason  of  tbe  fact 
tliat  they  failed  to  communicate  information 
of  such  dual  agency  to  the  defendant  and  to 
said  William  M.  Hopkins  and  Jacob  Schrenk, 
plaintiffs  should  not  be  permitted  to  recover 
herein.  Wherefore,  having  fully  answered," 
etc. 

The  cause  was  subsequently  tried  as 
though  a  reply  in  tbe  nature  of  a  general 
denial  had  been  filed  to  this  answer,  and  we 
will  regard  the  pleadings  as  containing  a 
reply  of  that  character.  At  the  trial  de- 
fendant offered  evidence  tending  to  prove 
that  "Hopkins  and  Schrenk  did  not  own  a 
perfect  tiUe  of  record  to  their  real  estate; 
that  such  real  estate  was  Incumbered  for 
$5,000,  and  that  they  did  not  /urniah  him  an 
abstract  of  title  to  said  real  estate,  but  that 
9aid  abstract  showed  tliat ,  Hopkins  and 
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Schrenk  did  not  have  a  perfect  title  of  rec- 
ord; •  •  *  that  It  was  not  because  of 
any  faalt  on  his  (defendant's)  part  that  the 
contract  was  not  carried  out;  and  that  at 
the  time  said  contract  was  entered  into  Hop- 
kins and  Schrenk  were  Insolvent"  The 
learned  trial  judge  refused  to  admit  this 
evidence,  on  the  ground  that  the  new  matter 
pleaded  In  the  answer  restricted  the  contro- 
versy to  a  single  issue  of  fact,  viz.,  whether 
or  not  plalntUTs  accepted  a  dual  employment 
without  the  knowledge  and  consent  of  each 
principal.  Following  this  ruling,  no  other  is- 
sue was  submitted  to  the  Jury,  and  defend- 
ant's Instructions,  by  which  he  attempted  to 
obtain  a  submission  of  the  question  of  wheth- 
er Hopkins  and  Schrenk  were  ready,  able, 
and  willing  to  close  the  trade  on  the  terms 
agreed  in  the  contract,  were  refused.  De- 
fendant argues  that  the  existence  of  the  fact 
that  the  purchasers  procured  by  plaintiffs 
possessed  the  requisite  ability  and  willing- 
ness to  consummate  the  trade  was  elemental 
to  the  cause  of  action  pleaded  in  the  petition, 
and  was  not  removed  from  'the  field  of  debat- 
able Issues  by  the  admissions  to  be  found  In 
the  answer.  His  position  Is  that  the  general 
denial  put  in  Issue  all  of  the  constitutive 
facts  except  those  afterward  admitted  In  the 
special  defense  pleaded,  and  that  the  only 
facts  thus  admitted  are  that  plaintiff^  em- 
ployed by  defendants  for  hire,  procured  pur- 
chasers with  whom  defendant  contracted  for 
an  exchange  of  his  property,  and  that  these 
admissions  are  not  inconsistent  with  the  fact 
asserted  by  defendant,  and  which  he  sought 
to  support  by  competent  evidence,  that  Hop- 
kins and  Schrenk  were  not  able  to  pertorm 
their  part  of  the  contract 

We  agree  with  defendant  that  it  is  a  rule 
of  pleading  well  settled  in  this  state  that 
traverses  and  defenses  In  avoidance  may  go 
together  where  they  are  not  inconsistent,  and 
tliat  the  true  test  to  be  applied  In  solving 
the  question  of  whether  defenses  are  Incon- 
sistent Is  this,  will  the  proof  of  one  defense 
necessarily  disprove  the  other?  If  the  ques- 
tion must  be  answered  in  the  affirmative,  the 
defenses  are  inconsistent;  but,  should  it  re- 
quire a  negative  answer,  there  is  no  incon- 
sistency, and  both  defenses  properly  may  be 
Included  in  the  answer.  Nelson  v.  Brodhack, 
44  Mo.  596,  100  Am.  Dec.  328 ;  Rhine  v.  Mont- 
gomery, 60  Mo.  566;  State  ex  rel.  v.  Rogers, 
79  Mo.  283;  Springer  v.  Kletasorge,  83  Mo. 
152;  Ledbetter  v.  Ledbetter,  88  Mo.  60; 
Hurt  v.  rord,  142  Mo.  283,  44  S.  W.  228,  41 
Xj.  B,  A.  823;  Patrick  v.  Boonvllle  Gas  Light 
Co.,  17  Mo.  App.  462;  Moore  v.  Macon  Sav- 
ings Bank,  22  Mo.  App.  684;  Wood  v.  Hil- 
bish,  23  Mo.  App.  389;  State,  to  Use.  v.  Sam- 
,  nels,  28  Mo.  App.  649;  Cavitt  v.  Tharp,  30 
Mo.  App.  131;  State  ex  reL  v.  Moss,  36  Mo. 
App.  441;  McCormlck  y.  Kaye,  41  Mo.  App. 
263;  Nelson  v.  Wallace,  48  Mo.  App.  193; 
Bay  T.  Trusdell,  92  Mo.  App.  377;  Ruff  v. 
Mllner,  92  Mo.  App.  620.  The  general  denial 
in  the  present  answer  was  unequivocal  In 
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terms,  and,  standing  alone,  would  have  rais- 
ed an  issue  as  to  every  fact  constitutive  of 
the  cause  of  action  pleaded  In  the  petition. 
And  if  defendant's  construction  of  the  new 
matter  pleaded  in  the  answer  Is  the  correct 
one,  there  Is  no  Incongruity  between  the  de- 
nial of  the  fact  that  the  purchasers  were 
able,  ready,  and  willing  to  take  the  property 
on  the  terms  agreed  and  the  fact  that  a  con- 
tract of  sale  was  actually  made  between  the 
parties  to  the  transaction.  These  facts  could 
exist  together,  and  also  could  exist  with  the 
further  fact  alleged  In  the  special  defense 
that  plaintiffs  accepted  employment  from 
each  party  to  the  trade  without  the  knowl- 
edge or  consent  of  his  principals. 

But  the  trouble  with  defendant's  position 
Is  that  the  admlBSlons  found  In  his  special 
plea  are  more  comprehensive  in  their  scope 
than  he  concedes  them  to  be.  He  admitted, 
not  only  that  a  contract  was  made  between 
him  and  Hopkins  and  Schrenk  for  an  ex- 
change of  properties,  but  also,  that  they  were 
the  owners  of  the  real  estate  and  merctian- 
dise  they  bound  themselves  to  convey  to  him. 
These  unqualified  admissions  were  equivalent 
to  the  specific  admission  that  they  were 
ready,  able,  and  willing  to  purchase  his  prop- 
erty on  the  terms  proposed,  and  their  effect 
was  to  emasculate  completely  the  general 
traverse  and  to  remove  from  the  case  all 
other  Issues  except  that  raised  by  the  plea 
in  avoidance. 

It  follows  that  the  judgment  must  be  af- 
firmed.   All  concur. 


TOWER   GROVE  PLANING   MILL  C».  v. 

McCORMACK. 
(St  Louis  Court  of  AppMjg.    Missoari.    Dec.  8, 

FaA.nDS,  Statutb  of— Saxk  or  Goods. 

An  order  for  sashes  and  doors  for  a  special 
purpose  to  be  manufactured  by  the  seller  at  a 
stated  price  of  $260,  to  be  paid  on  completion 
of  the  work,  is  a  contract  for  the  sale  of  goods 
and  not  for  labor,  within  statute  of  frauds.  Rev. 
St.  1899,  §  3419  [Ann.  St  1906,  p.  1963],  pro- 
viding that  no  contract  for  the  sale  of  goods 
of  the  price  of  $30  and  upwards  shall  be  good 
unless  In  writing. 

[Ed.  Notei — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  {  148.] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty;   Daniel  O.  Taylor,  Judge. 

Action  for  breach  of  contract  of  sale  by 
the  Tower  Grove  Planing  Mill  Company 
against  Charles  B.  McCormack.  From  an  or- 
der in  favor  of  defendant  granting  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Walther  &  Muench,  for  appellant  Stem 
&  Haberman,  for  req>ondent 

OOODE,  J.  This  action  was  instituted 
originally  on  a  statement  containing  two 
counts.  We  are  not  concerned  with  the  first 
one,  and  will  say  nothing  at>out  it  The  sec- 
ond count*is  as  follows :  "And  for  its  second 
cause  of  action,  plaintiff  statea: .  That  op  or 
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about  the  Idth  day  of  April,  1901,  defendant 
gave  plaintiff  an  order  for  tbe  following  de- 
scribed goods,  to  be  mannfactnred  by  plaintiff 
for  him,  to  wit :  3  pairs  of  doors,  12'0'xl5'0', 
2-W,  12  its.;  2  sash  8-«"z4'6'  8  Lt,  1-% 
diamond  sticking  for  windows,  etc.  (set- 
ting oat  other  like  articles) — all  to  be  In 
yellow  pine,  and  agreed  to  pay  therefor  the 
«um  of  $250,  which  order  plaintiff  on  said 
day  accepted.  That  thereafter  defendant  no- 
tified plaintiff  that  he  would  not  accept  said 
goods,  nor  i>erform  said  contract  npon  his 
part  That  defendant  has  failed  to  pay  the 
cost  of  said  work,  and  has  refused  and  still 
refuses  to  accept  the  said  material.  That  by 
reason  of  defendant's  said  breach  of  said 
contract  plaintiff  has  been  damaged  in  the 
sum  of  $250,  for  which  amount,  together  with 
interest  and  costs.  It  prays  Judgment"  The 
case  was  originally  Instituted  in  a  Justice's 
court,  whence  It  was  appealed  to  the  circuit 
court  and  retried.  The  evidence  showed  de- 
fendant was  engaged  in  erecting  an  automo- 
bile garage  at  the  World's  Fair,  and  ordered 
from  the  plaintiff  company  the  goods  tn  ques- 
tion for  use  in  that  building.  After  the  stuff 
was  about  manufactured  the  defendant  noti- 
fied plaintiff  that  he  had  placed  the  order 
with  another  company  or  mill,  because  plain- 
tiff had  been  declared  "unfair"  by  labor 
unions,  and  defendant  would  have  trouble 
with  employes  if  he  used  goods  turned  out 
by  plaintiff's  factory.  There  was  evidence 
tending  to  show  plaintiff  did  not  carry  in 
stock  windows  and  doors,  either  completed, 
or  partly  completed,  but  manufactured  them 
for  particular  buildings  according  to  plans 
and  specifications,  and  that  the  doors  and 
windows  manufactured  for  defendant  were 
peculiar  In  size  and  character  and  could  not 
be  used  In  other  buildings.  The  case  was 
tried  without  a  Jury  and  there  was  a  Judg- 
ment for  plaintiff  on  the  second  count,  which 
was  afterwards  set  aside  by  the  court,  and 
a  new  trial  granted,  on  the  ground  that  the 
court  had  erred  In  refusing  certain  declara- 
tions of  law  asked  by  the  defendant 

The  substance  of  these  declarations  was 
that  If  the  court  found  from  the  evidence 
that  the  contract  on  which  plaintiff  based 
its  second  count  was  one  for  the  sale  of  mer- 
chandise or  things  of  the  price  of  more  than 
$30,  and  that  the  buyer  did  not  accept  any 
part  of  the  goods  sold,  or  actually  receive 
the  same,  and  gave  nothing  in  earnest  to 
bind  the  bargain,  or  anything  in  part  pay- 
ment, and  no  note  or  memorandum  was  made 
of  the  bargain  and  signed  by  the  buyer  or 
his  agent,  then,  under  section  3419  of  the 
Revised  Statutes  of  1809  [Ann.  St  1906,  p. 
1963],  the  finding  most  be  for  the  defendant 


These  dedaratlona  Invoked  that  dauae  of 
the  statute  of  frauds  which  provides  that  no 
contract  for  the  sale  of  goods,  wares,  and 
merchandise  of  the  price  of  $30  and  upwards 
shall  be  good  unless  the  buyer  accepts  part 
of  the  goods  and  actually  receives  the  same 
or  gives  something  In  earnest  or  part  pay- 
ment, or  unless  there  is  a  note  or  memoran- 
dum In  writing  made  of  the  bargain  and  sign- 
ed by  the  party  to  be  charged,  or  his  author- 
ized agent  Plaintiff's  counsel  say  the  con- 
tract does  not  fall  within  the  statute  of 
frauds,  because  it  was  not  one  for  the  sale 
of  goods,  wares,  or  merchandise,  but  for 
work  and  labor.  In  the  opinion  of  the  writer 
this  clause  of  the  statute  of  frauds  is  on- 
suited  to  modern  business  conditions,  and 
productive  of  more  fraud  than  it  prevents. 
Nevertheless  the  contract  in  question  falls 
within  its  terms,  according  to  the  decisions 
In  this  state,  and  the  statute  must  be  enforc- 
ed. The  contract,  as  pleaded  in  plaintiff's 
statement,  explicitly  states  that  it  was  an 
order  for  goods  to  be  manufactured  for  plain- 
tiff. The  substance  of  the  contract  was  a 
purchase  by  defendant  from  plaintiff  of  cer- 
tain doors,  windows,  etc. ;  that  is  to  say,  diat- 
tels.  It  is  true  the  chattels  were  to  be  man- 
ufactured; but  the  contract  was  not  to  pay 
plaintiff  for  the  work  of  manufacturing  them, 
but  for  the  chattels  themselves  when  they 
were  put  in  a  condition  suitable  for  defend- 
ant's use.  Whether  it  is  right  or  wrong,  the 
rule  In  Lee  v.  Griffin,  1  Best  &  Smith,  272. 
lias  been  adopted  as  the  rule  of  decision  In 
this  state.  It  is  that  "when  the  subject- 
matter  of  the  contract  la  a  chattel  to  be  after- 
wards delivered,  then,  though  work  and  labor 
are  to  be  done  on  such  chattel  before  delivery, 
the  cause  of  action  Is  goods  sold  and  deliver- 
ed and  the  contract  Is  within  the  statute  of 
frauds."  Pratt  v.  MUler,  109  Mo.  78,  18 
S.  W.  965,  32  Am.  St  Rep.  656.  In  Burrell 
V.  Hlghleyman,  33  Mo.  App.  183,  the  property 
was  household  furniture  which  was  to  be 
covered  and  trimmed  according  to  the  order 
of  the  purchaser,  who  selected  the  covering 
and  trimming,  which  were  worth  about  half 
the  agreed  price  of  the  furniture.  Notwith- 
standing this  fact,  it  was  held  that  the  con- 
tract was  one,  not  for  labor,  but  for  goods 
sold  and  delivered,  and  hence  was  In  the 
statute  of  frauds.  In  the  case  of  Lee  v.  Grif- 
fin, the  articles  sold  were  two  sets  of  arti- 
ficial teeth  manufactured  for  the  defendant. 
In  Schmidt  v.  Rozier,  121  Mo.  App.  306,  98 
S.  W.  791,  the  same  doctrine  was  applied  to 
a  suit  of  clothes  manufactured  by  a  tailor  for 
a  customer. 

The  Judgment  granting  a  new  trial  Is  af- 
firmed, and  the  cause  remanded.    All  concur. 
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CITT  or  MOBERI/T  ez  rel.  MOBEBLT 

BBICE.  TILK  &  EARTHES^  WARE 

CO.  y.  HAS8ETT  et  al. 

(Kaosaa    dty    Court    of    Appeals.      MiBsonri. 
Dec.  2.  1907.) 

1.  LiDdTATioR  or  Actions— MuMioiFAi.  Cob- 
po&ATioNS  —  Public  Iupbotkmentb  —  Sp«- 
ciAL  Taxes— Eniobcbment. 

Where    the    relator    under    contract    with 

glaintiff  city  became  entitled  to  have  special  tax 
ills  issued  against  the  defendants  to  pay  for 
the  paving  of  a  street,  his  right  thereto  was  a 
liability  or  obligation  created  by  statute  within 
th6  statute:  Re^  St.  1899,  {  4278  [Ann.  St. 
1906,  p.  2349],  limiting  the  time  to  sue  on  such 
claims  to  fire  years,  so  that,  where  the  tax  bills 
were  not  issued  for  more  than  five  years  from 
the  time  his  right  to  them  accrued,  he  cannot 
maintain  an  action  thereon,  since  he  might  at 
any  time  have  compelled  the  city  to  issue  them, 
or  hare  taken  measures  to  lery  the  taxes  against 
the  property  liable. 

[E^  Note.— For  cases  in  point,,  see  Cent.  Dig. 
▼ol.  33,  Limitation  of  Actions,  t  157.] 

2.  Sajck— PiBsoR  Ehtituid  to  Pu:ad  Stat- 

TJTE. 

Though  tax  bills  issued  by  a  city  to  a  con- 
tractor to  pa^  for  a  street  improvement  are  the 
city's  obligation,  the  party  against  whom  they 
are  issued  is  the  real  party  in  interest,  and  when 
sued  upon  the  tax  bills  may  interpose  a  plea  of 
the  statute  of  limitations,  in  that  the  tax  bills 
were  not  issued  within  the  time  prescribed  after 
the  contractor's  right  to  them  accrued. 

Appeal  from  Girenlt  Court,  Randolph  Coun- 
ty; A.  H.  Waller,  Judge. 

Action  by  the  city  of  Moberly,  on  the  re- 
lation of  the  Moberly  Brick,  Tile  Sc  Earthen 
Wnre  Company  against  George  L.  Hassett 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

W.  P.  Care,  for  appellants.  Martin  &  Ter- 
lill,  for  respondent. 

ELLISON,  J.  This  is  an  action  on  a  special 
tax  bill  issued  for  paving  Williams  street. 
In  the  city  of  Moberly,  with  vitrified  briclt. 
The  Judgment  in  the  trial  court  was  for  the 
plaintiff.  The  principal  point  against  the 
judgment  is  the  statute  of  limitations.  It 
appears  that  on  the  16th  of  May,  1892,  the 
city  council  of  Moberly  adopted  a  resolution 
declaring  it  to  be  the  sense  of  the  council  that 
Williams  street  be  paved.  The  resolution  was 
duly  published.  Afterwards,  on  the  9th  day 
of  July,  1892,  an  ordinance  was  passed  for 
the  paving.  The  relator's  bid  was  accepted, 
and  the  city  entered  Into  a  written  contract 
with  him  to  issue  tax  bills  for  the  paving, 
and  the  paving  was  completed  and  accepted 
on  the  15th  day  of  December,  1892,  when 
special  tax  bills  were  ordered  to  be  Issued 
according  to  law.  In  pursuance  of  said  or- 
der, the  city  engineer  on  the  15th  day  of 
December,  1892,  issued  and  delivered  to  re- 
lator what  puriwrtcd  to  be  special  tax  bills 
for  doing  said  paring,  purporting  to  be  is- 
sued by  virtue  of  an  ordinance  assessing  and 
levying  a  special  tax  for  said  worlc,  when, 
In  truth  and  In  fact,  no  such  ordinance  had 
been'  passed.    When  said  tax  bills  on  their 


face  purported  to  fall  due,  via.,  one-third  aft- 
er one  year,  one-third  after  two  years,  and 
one-third  In  three  years  from  date,  and  when 
the  last  of  said  bills  fell  due,  the  relator 
undertook  by  process  of  law  to  collect  them, 
when  It  first  developed  that  there  had  been 
no  levy  made  to  collect  the  tax,  and  on  Sep- 
tember 24,  1897,  relator  took  a  nonsuit,  and 
afterwards,  on  the  21st  day  of  December, 
1898,  the  city  passed  an  ordinance  assessing 
and  levying  said  special  assessment  against 
the  property  for  the  payment  of  said  pave- 
ment, and  issued  the  tax  bills  here  sued  on. 
The  statute  (Rev.  St.  1899,  {  4273  [Ann.  St. 
1908,  p.  2349])  reads  that  "all  actions  upon 
contracts,  obligations  or  liabilities,"  and  "an 
action  upon  a  liability  created  by  statute," 
shall  be  begun  within  five  years  after  the 
cause  of  action  shall  have  acci-ued.  The  right 
Of  the  relator  that  tax  bills  be  issued  to  hUn 
was  a  "liability  created  by  the  statute,"  or 
was,  at  least,  a  contract  or  obligation  against 
the  city.  It  was  therefore  subject  to  the 
five-year  period  of  limitation.  Connoyer  v. 
LeBeaume's  Heirs,  45  Mo.  139;  Turner  t.  . 
Bums,  42  Mo.  App.  94;  Brady  ▼.  St  Joseph, 
84  Mo.  App.  399.  In  the  case  of  Bank  t- 
Ridge,  79  Mo.  App.  34,  five  years  had  not 
elapsed.  His  right  to  the  tax  bills  accrued 
the  15th  of  December,  1892,  and  the  bUIs 
ui)on  which  this  action  is  brought  were  not 
Issued  to  him  until  the  2l8t  of  December, 
1898.  This  was  more  than  flre  years  from 
the  time  his  right  to  them  accmed;  and 
hence  his  right  was  barred.  He  might  at 
any  time  have  compelled  the  city  to  issue  the 
tax  bills,  or  have  taken  measures  to  levy 
the  tax  against  the  property  liable.  Brady  v. 
St  Joseph,  supra.  It  Is  no  answer  to  say 
that  relator  could  not  sue  for  the  reason  that 
the  city  did  not  Issue  proper  bills  until  De- 
cember, 1898,  and  that  be  began  this  action 
within  flre  years  of  that  date;  for  he  might 
at  any  time  have  taken  measures  to  compel 
the  city  to  Issue  proper  bills.  Kirwin  v. 
Nevln,  111  Ky.  682,  687,  64  S.  W.  647 ;  Innes 
T.  Drexel,  78  Iowa,  253,  43  N.  W.  201.  See, 
also,  Bausermnn  v.  Blunt  147  U.  S.  647,  658, 
13  Sup.  Ct.  466,  87  L.  Ed.  316,  and  Bauser- 
man  v.  Charlott  46  Kan.  480,  26  Pac.  1061. 
It  may  be  suggested  that  the  obligation  to 
issue  the  tax  bills  was  the  city's  obligation; 
and  hence  this  defendant  has  no  right  to 
interpose  the  statute  of  limitations  when  sued 
on  the  bills.  It  Is  true  that  a  plea  of  the 
statute  la  personal  to  the  party  owing  the 
obligation,  and  no  other  can  plead  It  for  such 
party.  But  where  the  party  interposing  the 
plea  Is  the  real  party  In  interest,  he  may  do 
so.  U.  S.  V.  Beebe,  127  U.  S.  338,  8  Sup.  Ct. 
1083,  32  L.  Ed.  121;  Moody  v.  Fleming,  4 
Ga.  118,  4S  Am.  Dec.  210.  In  such  case  he 
should  not  be  regarded  as  a  third  person  to 
the  controversy. 

Considering  the  bills  to  be  barred,  it  fol- 
'lows  that  we  should  reverse  the  Judgment 
and  It  la  so  ordered.    All  concur. 
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In  re  HOWARD'S  ESTATE. 

HOWARD  ▼.  STRODE. 

4St  Loub  Court  of  Appeals.    Mismnri.    Dec  8, 

1907.    Rehearing  Denied  Dec.  17,  1907.) 

1.  ExcEPTioNB,  Bnx  ov  —  Taa  fob  Aixow- 
ANCE  —  Extension  —  Motion    in   Abxkst  — 

CASRTINa  OVEB  TEBU. 

Where  a  motion  for  arrest  of  Judgment  was 
continued  over  to  the  next  term,  the  carrying 
over  of  the  motion  did  not  extend  the  time  for 
signing  and  allowing  a  bill  of  exceptions  to  the 
next  term. 

[Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  gg  49-61.] 

2.  Sake— Motion  fob  New  Tbial. 

Rev.  St  1899,  f§  727,  728  [Ann.  St  1906, 
pp.  716,  720],  provide  for  the  signing  and  al- 
lowing of  bills  of  exceptions  at  any  time  within 
the  term  at  whidi  the  exceptions  were  taken, 
and  that  all  exceptions  taken  during  the  progress 
of  a  trial  before  the  same  jury  shall  be  em- 
braced in  the  same  bill  of  exceptions.  Seld, 
that  where,  at  the  term  at  which  alleged  er- 
roneous orders  were  made  refusing  motions  for 
voluntary  nonsuit  and  dismissal  and  final  judg^ 
ment  given  against  petitioner,  a  motion  for  a 
new  trial  was  made,  in  which  the  orders  com- 
plained of  were  mentioned,  and  was  continued  to 
a  subsequent  term  at  which  it  was  overruled,  a 
bill  of  exceptions  filed  thereupon  duly  preserved 
the  exceptions  to  the  rulings  complained  of. 

SE!d.  Mote.— For  cases  in  point,  see  Cent  Dig. 
.  21,  Exceptions,  Bill  of,  H  49-61.] 

8.   EXEOUTOBS   AND    ADUINISTBATOBS— AlXOW- 

ancb  to  Widow  by  Pbobate  Oouet— Pbo- 

OKBDINQB— AfFKAIr-YoLirNTABY    DlSUISSAL. 

On  appeal  to  the  drcnit  court  by  a  widow 
from  a  judgment  against  her  by  the  probata 
court  on  her  petition  for  a  money  allowance  in 
lieu  of  provisions  for  a  year's  support,  under 
Rev.  St  1899,  {  105  [Ann.  St  1906,  p.  372], 
the  petitioner  was  entitled  to  dismiss  where  she 
was  not  prepared  for  trial,  and  it  was  not  an 
objection  thereto  that  the  administration  of  the 
estate  might  be  Indefinitely  postponed  by  suc- 
cessive presentations  of  her  daim  and  dismissals, 
since  the  allowance  must  be  applied  for  before 
the  personal  property  of  tite  estate  was  dis- 
tributed or  sold. 

Appeal  from  St  Louis  Circuit  Court;  Matt 
o!  Reynolds,  Judge. 

Petition  by  Mary  Howard,  widow  of  La- 
clede J.  Howard,  deceased,  for  a  money  al- 
lowance for  a  year's  support  From  a  Judg- 
ment of  the  circuit  court  aflSrming  a  judg- 
ment of  the  probate  court  against  petitioner, 
■abe  appeals.    Reversed  and  remanded. 

Jobn  J.  O'Connor,  for  appellant  Johnson, 
Houts,  Marlatt  &  Hawes,  for  re^kondent 


GOODE,  J.  This  appellant,  Mary  Howard, 
claiming  to  be  the  widow  of  Laclede  J.  How- 
ard, deceased,  filed  on  May  12,  1905,  in  the 
probate  court  of  the  city  of  St  Louis,  her 
petition  tmder  section  106  of  the  Revised 
Statutes  of  1899  [Ann.  St.  1906,  p.  373]  for  an 
appropriation  out  of  the  assets  of  the  estate 
in  lieu  of  the  grain,  meat,  and  other  provi- 
sions allowed  a  widow  and  family  of  a  de- 
ceased husband  for  a  year's  support  by  sec- 
tion 105  of  the  statutes  [Ann.  St.  1906,  p. 
372].   This  petition  was  heard  on  January  13, 


1906,  and  judgment  rendered  against  the  peti- 
tioner, who  took  an  appeal  to  the  circuit 
conrt  The  cause  came  on  to  be  heard  tn  the 
latter  conrt  on  October  81,  1906,  and  among 
other  motions  and  pleas  the  petitioner  filed 
an  application  for  a  continuance,  on  the 
ground  of  surprise  and  the  absence  of  mate- 
rial wttnessea,  setting  out  what  she  believed 
said  witnesses  would  testify.  This  applica- 
tion having  been  overruled,  appellant  asked 
leave  to  take  a  nonsuit  This  request  was 
refused  by  the  circuit  court  and  an  excep- 
tion saved,  and  then  appellant  moved  said 
conrt  for  leave  voluntarily  to  dismiss  her 
cause  of  action;  but  the  motion  }o  dismiss 
was  likewise  overmled  on  November  8,  1906, 
and  an  exception  saved.  Thereupon,  on  the 
same  day,  the  circuit  conrt  entered  a  judg- 
ment affirming  the  judgment  of  the  probate 
court  for  failure  of  ai^tellant  to  prosecute 
her  appeal  from  the  latter  court  The  judg- 
ment of  the  circuit  court  recites  that  the  peti- 
tioner refused  to  proceed  in  the  case  after 
her  motions  for  a  voluntary  nonsuit  and  to 
dismiss  had  been  overruled.  All  these  pro- 
ceedings were  had  at  the  October  t»m,  1906v 
of  the  circuit  court  of  the  city  of  St  Louis, 
and  at  the  same  term,  and  within  four  days 
from  the  rendition  of  the  judgment  against 
tbe  petitioner,  she  filed  a  motion  for  ■  new 
trial.  In  which,  among  other  things,  she  com- 
plained of  the  refusal  of  the  court  to  permit 
her  voluntarily  to  dismiss  her  cause  of  ac- 
tion, and  also  of  the  action  of  the  court  In 
rendering  judgment  affirming  the  judgment 
of  tbe  probate  conrt  A  motion  in  arrest  was 
likewise  filed  on  the  same  day  (November  6^ 
1906)  that  the  motion  for  new  trial  was  filed. 
Those  motions  were  continued  until  the  en- 
suing or  December  term,  1906,  and  during 
said  term,  to  wit,  on  January  7,  1907,  both 
were  overruled;  the  appellant  excepting  to 
the  orders.  On  the  same  day  an  appeal  was 
allowed  to  this  court,  and  time  given  for 
the  filing  of  a  bill  of  exceptions  until  Febru- 
ary 10,  1907.  The  bill  of  exceptions  was  filed 
February  2,  1907,  which  was  a  day  of  the 
regular  December  term,  1906. 

1.  It  is  contended  in  behalf  of  respondent 
that  we  are  precluded  from  reviewing  appel- 
lant's exceptions  because  no  term  bill  of  ex- 
ceptions was  signed  and  filed  at  the  October 
term,  1906,  when  the  original  exceptions  were 
taken.  On  the  contrary,  It  Is  insisted  for  ap- 
pellant that  If  she  filed  motions  for  new- 
trial  and  in  arrest  at  said  October  term,  and 
those  motions  were  continued  over  to  the 
next  term  and  then  disposed  of,  and  a  bill 
of  exceptions  filed  at  said  later  term,  the  car- 
rying over  of  the  two  motions  for  new  trial 
and  In  arrest  carried  over  the  exceptions 
from  the  October  term.  It  is  certain  that  the 
motion  in  arrest  did.  not  have  this  etTect; 
because  such  a  motion  does  not  reach  those 
exceptions  which  must  be  preserved  in  a  bill 
of  exceptions,  but  goes  only  to  errors.  Im- 
perfections, and  deficiencies  which  appear  on 


Digitized  by 


Google 


Mo.) 


IN  BB  HOWARD'S  ESTATJD. 


117 


the  face  of  the  record  without  being  made 
part  of  the  record  by  a  bill.  Therefore  we 
shall  Inquire  concerning  the  effect  on  appel- 
lant's exceptions  of  the  continuance  of  the 
motion  for  new  trial.  The  statutes  (Rev.  St. 
1899,  §S  727,  728  [Ann.  St  1906,  pp.  716,  720]) 
say  that  whenever  in  the  progress  of  the  tri- 
al of  a  civil  suit  either  party  shall  except  to 
the  opinion  of  the  court  and  write  his  excep- 
tion. If  the  same  Is  true,  the  court  shall  sign 
and  allow  It;  and  that  such  exception  may 
be  written  and  filed  at  any  time  within  the 
term  of  court  at  which  it  was  taken;  fur- 
ther, that  all  exceptions  taken  during  the 
progress  of  a  trial  before  the  same  Jury  shall 
be  embraced  in  the  same  bill  of  exceptions. 
Those  statutes.  If  enforced  literally,  would  re- 
quire all  exceptions  taken  during  the  prog- 
ress of  a  cause  to  be  saved  by -the  fiJing  of 
a  bill  of  exceptions  at  the  term  when  they 
were  taken,  without  regard  to  whether  a  mo- 
tion for  new  trial  was  filed  and  disposed  of 
during  said  term,  or  continued  to  the  suc- 
ceeding one.  But  many  exceptions  cannot  be 
reviewed  on  appeal,  unless  the  trial  court's 
attention  is  called  to  them  in  a  motion  for 
new  trial,  and  an  opportunity  afforded  tor 
their  correction  before  the  appeal  Is  allowed. 
Cowen  V.  Railroad,  48  Mo.  566;  Vineyard  v. 
Matney,  68  Ho.  105;  Ray  v.  Thompson,  26 
Mo.  App.  431.  In  Walter  v.  Scofield,  167 
Mo.  537,  647,  67  S.  W.  276,  278,  It  was  said 
that  no  errors  except  those  apparent  In  the 
record  proper  will  be  reviewed,  unless  they 
are  called  to  the  attention  of  the  court  of 
first  resort  in  a  motion  for  new  trial.  For 
this  reason,  and  also  in  view  of  the  provision 
in  section- 728  (Rev.  St  1889  [Ann.  St  1906, 
p.  720])  that  all  exceptions  taken  during  the 
progress  of  a  trial  of  a  cause,  or  taken  be- 
fore the  same  Jury  shall  be  embraced  In  the 
same  bill  of  exceptions,  the  statutes  have 
been  construed  to  mean  that  if  a  motion  for 
new  trial  Is  carried  over  to  a  term  subse- 
quent to  the  trial,  and  then  overruled,  the 
losing  party  may  preserve  for  review,  by  bill 
of  exceptions  filed  at  said  subsequent  term, 
certain  species  of  exceptions  taken  at  the 
trial  term,  and  particularly  those  taken  dur- 
ing the  trial.  Riddlesbarger  v.  McDaniel,  38 
Mo.  138;  Henze  v.  Railroad,  71  Mo.  636,  644. 
Respondent  concedes  this  much,  but  contends 
that,  if  <a  motion  for  new  trial  is  carried  over, 
a  bill  of  exceptions  filed  at  a  subsequent  term 
can  save  only  such  exceptions  as  were  taken 
during  the  actual  trial  of  the  cause  before 
a  court  or  Jury,  and  not  exceptions  taken  to 
mllngs  on  motions  and  other  orders  and  rul- 
ings which  did  not  occur  in  the  course  of  the 
trial.  Hence  the  argument  Is,  with  reference 
to  the  present  cause,  that  as  the  only  excep- 
tions appellant  took,  or  rather  the  only  ones 
insisted  on  now,  were  the  orders  overruling 
her  motions  for  nonsuit  and  dismissal,  and 
as  these  exceptions  did  not  occur  on  the  trial 
of  the  cause  (for  in  fact  there  was  no  trial), 
they  could  not  be  preserved  by  a  bill  filed  at 


the  December  term.  This  point  is  one  of  dif- 
ficulty, and  we  have  been  unable  to  find  a 
case  in  which  It  was  directly  decided.  In 
Hurt  V.  King,  24  Mo.  App.  593,  the  point  in 
decision  was  that  if  the  motion  for  new  tri- 
al was  overruled  at  the  trial  term,  but  a  mo- 
tion in  arrest  continued  over,  a  bill  of  excep- 
tions filed  during  the  term  when  the  motion 
in  arrest  was  overruled  would  not  preserve 
exceptions  taken  at  the  trial  term.  As  al- 
ready said,  this  is  the  law,  for  the  reason 
that  the  purpose  of  a  motion  in  arrest  Is  not 
to  call  attention  to  exceptions  which  become 
part  of  the  record  by  filing  a  bill  of  them,  but 
to  direct  attention  to  errors  and  imperfec- 
tions apparent  in  the  record  proper.  State 
V.  Larew,  191  Mo.  192,  196,  89  S.  W.  1081. 
But  in  the  opinion  in  Hurt  v.  King,  24  Mo. 
App.  593,  remarks  were  made  indicating  that, 
even  If  a  motion  for  new  trial  Is  carried  over 
to  another  term  and  a  bill  filed  when  the  mo- 
tion Is  overruled,  this  bill  will  preserve  only 
those  exceptions  taken  on  the  trial  of  the 
issues  before  the  court  or  Jury.  But,  on  the 
other  hand,  the  further  remark  was  made 
that  a  motion  for  new  trial  is  necessary  to 
save  exceptions  taken  during  the  trial,  and 
that  It  would  be  unreasonable  to  require  the 
filing  of  a  bill  of  exceptions  until  the  deter- 
mination of  such  motion,  meaning  that  the 
trial  court  might  sustain  the  motion  for  new 
trial.  In  which  event  no  appeal  would  need  to 
be  taken  or  bill  of  exceptions  filed  by  the 
party  against  whom  Judgment  had  been  giv- 
en. This  was  the  ground  on  which  the  opin- 
ion that  first  dealt  with  this  question  put  the 
right  to  save.  In  a  bill  filed  at  a  subsequent 
term,  exceptions  taken  at  a  prior  term  if  a 
motion  for  new  trial  had  been  carried  over. 
The  languagre  of  the  opinion  is:  "The  statute 
intends  that  the  exceptions  shall  be  written 
out  and  filed  during  the  term,  while  the  cause 
rests  in  the  breast  of  the  court  Bnt,  where 
a  motion  for  new  trial  is  made  at  the  close 
of  the  term,  there  may  be  good  reasons  for 
continuing  it  until  the  next  succeeding  term 
for  final  hearing.  And,  until  a  final  hearing 
and  disposition  of  the  motion,  the  whole  mat- 
ter would  unquestionably  rest  In  the  breast 
of  the  court,  and  It  would  be  competent  for  It, 
In  its  discretion  for  good  cause,  to  sustain  the 
motion  and  award  a  new  trial.  Until  this  re- 
sult is  reached,  it  cannot  be  said  that  the  cause 
Is  finally  determined.  And,  as  the  statute  re- 
quires all  exceptions  to  be  embraced  In  the 
same  bill,  it  will  be  correct  if  filed  at  the  term 
when  the  matter  Is  disposed  of."  The  opinion 
In  Henze  v.  Railroad,  71  Mo.  636,  644,  in 
adopting  the  rule  declared  in  Riddlesbarger  v. 
McDaniel,  adverts  to  the  clause  of  the  stat- 
ute requiring  all  exceptions  taken  during  the 
trial  to  be  preserved  in  one  bill.  The  two 
reasons  given  in  Hurt  T.  King,  above,  have  a 
bearing  on  the  decision  of  the  point  in  the 
present  case.  If  the  bill  of  exceptions  is  al. 
lowed  to  be  good  if  filed  at  the  term  when 
the  motion  for  new  trial  was  overruled,  on 
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tbe  prlndple  that  it  Is  necessary  to  call  the 
trial  court's  attention  to  allied  errors  by  a 
motion  tor  ne^r  trial,  and  hence  the  necessity 
of  a  bill  cannot  be  known  nntil  said  motion 
is  passed  on,  then,  in  order  to  ascertain 
whether  the  present  case  falls  within  or 
without  tbe  principle,  we  wonld  have  to  in- 
quire only  whether  the  rulings  of  which  ap- 
pellant complains  were  of  a  kind  that  must 
be  mentioned  in  a  motion  for  new  trial  as  a 
condition  precedent  to  having  them  reviewed 
on  appeal.  On  the  other  hand,  if  the  rule 
has  been  prescribed  because  the  statute  says 
all  exceptions  taken  during  the  trial  of  a 
cause  or  issue  before  the  same  Jury  shall  be 
embraced  In  the  same  bill  of  exceptions,  and 
the  word  "trial,"  as  here  used,  is  .given  a 
strict  technical  meaning,  the  present  instance 
would  not  fall  within  the  reason  of  the  rule, 
since  there  was  no  trial  of  the  cause.  The 
point  was  again  discussed  In  Walter  t.  Sco- 
fleld,  167  Mo.  537,  548,  67  S.  W.  276,  278,  and 
the  reasoning  In  the  Rlddlesbarger  Case 
adopted.  It  was  held  that  there  is  no  final 
Judgment  until  a  motion  for  new  trial  is 
overruled,  and  no  proper  case  for  an  appeal 
or  bill  of  exceptions.  We  shall  accept  this 
case  as  establishing  the  rule  in  question  on 
the  ground  taken  In  Rlddlesbarger  t.  McDan- 
lei. 

The  matter  Is  further  embarrauused  by  loose 
remarks  about  the  function  of  the  motion  for 
new  trial,  which,  in  some  opinions,  is  said  to 
be  merely  to  direct  the  trial  court's  attention 
to  errors  alleged  to  have  occurred  during  the 
actual  trial  of  the  issues.  Rlgdon  t.  Fergu- 
son, 172  Mo.  49,  62,  72  S.  W.  G04;  Aultman 
V.  Daggs,  60  Mo.  App.  280,  288.  If  this  is 
the  only  purpose  of  a  motion  for  new  trial, 
such  motion  would  not  properly  embrace  al- 
leged errors  in  rulings  on  motions  which  were 
not  made  during  the  actual  trial  There  are 
various  motions,  tbe  rulings  on  which  may 
be  reviewed  without  being  mentioned  in  a 
motion  for  new  trial,  for  instance  (a)  those 
made  after  Judgment  in  a  cause  (Parker  v. 
Wangh,  84  Mo.  340;  Bruce  v.  Vogel,  38  Mo. 
100;  Parker  v.  Railroad,  44  Mo.  416;  Slagel 
V.  Murdock.  65  Mo.  622);  or  (b)  to  strike  out 
an  entire  pleading,  which  motion  is  equiva- 
■  lent  to  a  demurrer  (O'Connor  v.  Koch,  56  Mo. 
253);  or  (c)  such  as  go  to  tbe  whole  cause 
and  aim  to  dispose  of  it  without  trial  (Ault- 
man T.  Daggs,  60  Mo.  App.  280,  288).  But 
rulings  on  another  class  of  motions  cannot  be 
reviewed,  unless  exceptions  are  saved  when 
tbe  rulings  are  made,  and  afterwards  tbe 
court's  attention  called  to  the  alleged  error  in 
Its  rulings  In  a  motion  for  new  trial.  Such  are 
(a)  motions  for  an  allowance  of  alimony  pen- 
dente Ute  (Curtis  V.  Curtis,  64  Mo.  361; 
Steele  v.  Steele,  85  Mo.  App.  224);  or  (b) 
striking  out  parts  of  pleadings  (Palmer  t. 
Sheukel,  60  Mo.  App.  671;  Crow  v.  Mitchell, 
44  Mo.  App.  137,  139;  Acock  v.  Acock,  67 
Mo.  154);  or  (c)  for  a  continuance  (State  v. 
Mann.  83  Mo.  589);   or  (d)  motions  to  affirm 


the  Judgment  of  a  Justice  of  the  peace  for 
want  of  notice  of  appeal  (Lewis  v.  Hoxey.  9 
Mo.  App.  597);  or  (e)  motions  for  change  of 
venue  (WoUT  v.  Ward,  104  Bio.  127,  16  S.  W. 
161);  or  (f)  motions  for  tbe  award  of  a  Jury 
to  assess  damages  in  a  condemnation  suit 
(Kansas  City,  etc,  R.  R.  v.  Carlisle,  94  Mo. 
166,  7  S.  W.  102).  Motions  of  the  latter 
class  do  not  necessarily  occur  In  the  actual 
course  of  a  trial  of  the  cause.  Hence,  when 
the  Supreme  Court  says  the  only  function  of 
a  motion  for  new  trial  is  to  call  attentlmi  to 
errors  happening  at  the  trial.  It  does  not 
mean  this  literally.  If  it  did,  the  statement 
would  be  Irreconcilable  with  the  rule  that 
errors  in  rulings  on  preliminary  motions  must 
be  embraced  in  a  motion  for  new  triaL  In 
St  Louis  V.  Brooks,  107  Mo.  380,  383,  18  S. 
W.  22,  the  distinction  between  the  two  class- 
es of  motions  was  noticed,  and  it  was  said 
that  for  purposes  of  review  in  an  appellate 
court  the  rulings  of  the  trial  court  on  mo- 
tions made  after  final  Judgment  stand  on  a 
diflTerent  footing  from  those  made  during  the 
progress  of  a  cause,  and  that  the  action  of 
the  lower  court  on  motions  of  the  first  class 
would  be  examined,  though  no  motion  for  re- 
bearing  or  new  trial  was  filed.  In  Aultman 
v.  Daggs,  60  Mo.  App.  280,  the  same  matter 
was  discussed,  and  the  same  distinction 
drawn.  In  Crow  v.  Stevens,  44  Mo.  App.  137, 
which  was  an  action  of  attachment  and  gar- 
nishment, plaintiffs  had  filed  motions  to  have 
portions  of  the  garnishee's  answers  stricken 
out,  and'  those  motions  were  overruled,  and  an 
exception  saved.  But  the  matter  was  not 
mentioned  in  the  motion  for  new  trial;  and, 
in  disposing  of  the  errors  assigned,  this  court 
said  that,  lo  order  to  have  the  error  reviewed, 
it  was  not  only  necessary  to  preserve  the  ex- 
ception to  the  ruling  by  a  bill,  but  also  requi- 
site that  the  attention  of  the  trial  court  be 
called  to  the  alleged  error  in  the  motion  for 
new  trial.  The  question  is  whether  the  over- 
ruling of  plaintiff's  motions  for  nonsuit  and 
to  dismiss  would  be  reviewable  without  the 
filing  of  a  motion  for  new  trial  or  rehearing. 
It  was,  of  course,  necessary  for  an  exception 
to  be  saved  by  bill  in  order  to  have  this  mat- 
ter reviewed.  Aultman  v.  Daggs,  supra. 
But,  if  no  motion  for  new  trial  or  rehearing 
was  necessary,  then  unquestlMiably  the  bill 
must  have  been  filed  at  the  time  when  the 
rulings  were  made;  for  no  one  will  contend 
that  a  motion  for  new  trial,  when  continued 
to  a  subsequent  term,  could  carry  over  to 
such  term  exceptions  which  need  not  be  men- 
tioned in  the  motion.  Appellant's  motions 
for  nonsuit  and  to  dismiss  appear  to  bare 
been  oral.  They  do  not  fall  within  either  of 
the  classes  of  motions  above  specified,  the  rul- 
ings on  which  may  be  reviewed  on  appecd, 
though  the  lower  conrf  s  attention  was  not 
called  to  them  in  a  motion  for  new  trial.  Ap- 
pellant's said  motions  were  filed  prior  to 
Judgment  They  did  not  go  to  an  entire 
pleading  or  become  part  of  the  rec(»'d  proper. 
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nor  did  the  mlinga  on  them  dispose  of  tb« 
cause.  After  they  were  orerniled,  It  ap- 
pears from  the  record  that  appellant  rinsed 
to  proceed  further,  and  then  a  Judgment  was 
entered  which  disposed  of  the  cause  by  af- 
firming the  judgment  of  the  probate  court  on 
the  ground  that  appellant  had  failed  to  pros- 
ecute her  appeal.  It  Is  our  opinion  that,  by 
motl<Hi  for  new  trial  or  rehearing,  the  trial 
court  ought  to  be  afforded  an  opportunity  to 
revise  Its  rulings  on  motions  like  those  the 
appellant  preferred.  Just  as  It  should  its 
rulings  on  a  motion  for  a  continuance  or 
cliange  of  venue,  or  to  strike  out  parts  of  a 
pleading,  or  award  a  jury  trial.  If  It  Is  es- 
sential to  the  review  of  these  rulings  that 
tbey  be  mentioned  In  the  motion  for  new 
trial,  then  logically  the  bill  of  exceptions 
might  wait  imtU  the  motion  for  new  trial 
was  overruled;  because,  as  said  before,  It 
would  not  be  known  until  then  that  the  lower 
court  would  not  change  Its  rulings.  We 
think  the  dicta  scattered  through  opinions 
that  the  only  purpose  of  the  motion  for  new 
trial  is  to  call  attention  to  err(Hrs  which  oc- 
curred during  the  progress  of  the  trial  can- 
not be  appealed  to  as  prescribing  a  rule  of 
decision  In  cases  like  the  present,  in  which, 
though  there  was  no  actual  trial,  the  case 
was  ended  by  a  final  Judgment,  and  previous 
rulings  had  been  made  which  the  losing  party 
-was  entitled  to  have  reviewed,  but  could  not 
have  reviewed  without  filing  a  motion  for 
new  trial  or  rehearing. 

Our  attenticm  Is  called  to  Smith  v.  Baer,  166 
Mo.  392,  66  S.  W.  166,  as  supporting  the  re- 
spondent's contention  that  appellant  lost  the 
benefit  of  her  exceptions  by  filing  her  bill 
out  of  time.  But  in  that  case  the  exceptions 
which  the  Supreme  Court  refused  to  examine 
were  taken  at  the  Oetoljer  term,  1895 ;  where- 
as, the  bill  of  exceptions  was  not  filed  until 
July  7,  1898,  and  the  motion  for  new  trial 
was  not  filed  until  the  April  term,  1897. 
Hence  there  was  no  motion  for  new  trial  car- 
ried over  from  the  October  term,  1895,  to  the 
term  when  the  bill  of  exceptions  was  filed. 
It  Is  clear  In  such  a  case,  In  the  absence  of 
a  term  bill  of  exceptions,  the  rulings  are  not 
subject  to  review.  It  may  be  that,  in  passing 
on  the  error  assigned  in  the  refusal  of  the 
lower  court  to  grant  a  Jury  trial  of  certain  Is- 
sues, the  opinion  in  Baer  v.  Smith  gives  coun- 
tenance to  the  contention  in  the  present  case. 
The  court  remarked,  in  passing  on  said  point, 
that  what  had  been  said' regarding  the  previ- 
ous exception  was  applicable,  but  said,  too, 
the  motion  for  a  Jury  was  made  too  late,  as 
the  case  had  already  been  referred.  It  is  ap- 
iwrent  the  assignment  of  error  was  held  de- 
void of  merit ;  and,  after  careful  thought  on 
the  subject,  we  are  of  the  opinion  that  in  what 
was  said  about  the  necessity  of  a  term  bill  of 
exceptions  to  preserve  It  the  court  did  not 
mean  to  bold  the  continuance  to  a  later  term 
of  a  motion  for  new  trial  would  not  carry 
over  such  an  exception.  Indeed,  this  point 
WEB  not  discussed.    So,  in  State  v.  Ware,  69 


Mo.  S32,  no  motion  for  new  trial  was  filed  at 
the  term  when  the  exception  was  taken  to  the 
action  of  the  lower  court  on  a  motion  for 
change  of  venue.  Hence  said  action  could 
not  be  reviewed  on  a  bill  of  exceptions  filed 
at  a  subsequent  term.  The  same  was  true 
in  State  v.  Taylor,  134  Mo.  109,  136,  35  S. 
W.  92.  The  defendants  bad  been  denied  a 
certain  motion  at  a  term  prior  to  the  trial 
term,  but  no  bill  of  exceptions  was  filed  at 
the  term  when  the  ruling  was  made,  nor  was 
a  motion  for  new  trial  filed  at  said  term  and 
carried  over.  In  fact,  such  motion  could  not 
then  have  been  filed,  for  the  case  was  not 
terminated  by  verdict  or  final  Judgment,  as 
was  done  In  the  present  case.  Similar  facts 
will  be  found  to  exist  In  the  other  cases  in 
which  a  party,  who  had  filed  no  term  bill  of 
exceptions,  was  denied  a  review  of  rulings 
made  at  a  term  prior  to  the  trial  term.  But 
in  the  case  at  bar  a  motion  for  new  trial  was 
filed  at  the  term  the  alleged  erroneous  orders 
were  made  and  final  Judgment  given,  and 
those  orders,  as  we  hold,  ought  to  be  mention- 
ed In  «  motion  for  new  trial,  and  actually 
were  mentioned  in  such  motion,  which  was 
continued  to  a  subsequoit  term  and  overruled, 
whereupon  a  bill  was  filed  to  preserve  the 
exceptions  to  the  rulings.  Under  these  cir- 
cumstances the  exceptions  were  diily  i^eserv- 
ed,  and  may  be  examined. 

2.  The  second  contention  of  respondent  Is 
that  appellant  had  no  right  to  dismiss  In  th^ 
circuit  court  the  appeal  she  had  taken  from 
the  judgment  of  the  probate  court.  The  ar- 
gument is  that  a  proceeding  In  the  probate 
court  Is  of  the  nature  of  an  action  in  rem  In 
which  the  Judgment  is  conclusive  against 
every  one;  wherefore  everybody  interested 
in  the  estate,  as  creditor,  heir,  or  legatee,  is  so 
much  concerned  in  the  speedy  determination 
of  the  matter  that  it  is  against  public  policy 
to  allow  a  dIsmlssaL  It  is  not  denied  that 
ordinarily  In  other  courts,  a  plaintiff  may  dis- 
miss his  cause  at  any  time  before  Its  submis- 
sion to  court  or  Jury,  which,  indeed,  is  the 
statute  law  of  the  state.  Rev.  St  1899,  { 
639  [Ann.  St.  1906,  p.  668].  But  It  is  argued 
that  probate  procedure,  having  come  down 
from  the  ecclesiastical  courts,  knows  nothing 
of  nonsuits  or  dismissals  It  is  true  that  the 
administration  of  estates  was  originally  vest- 
ed in  the  spiritual  courts,  but  It  Is  not  true 
that  the  procedure  of  our  probate  court  is 
Identical  with,  or  even  similar  to,  the  ancient 
procedure  of  the  spiritual  courts.  The  prac- 
tice of  the  probate  court  in  this  state  Is  of 
a  simple  character,  and  largely  regulated  by 
statute.  1  Woerner,  Ad.  L.  i  149.  We  know 
of  no  peculiarity  of  probate  practice  which 
necessarily.  In  every  instance,  precludes  a  su- 
ing party  from  dismissing  his  action  when  he 
chooses.  As  to  some  actions,  for  Instance, 
demands  against  the  estate  of  a  deceased  per- 
son, a  claimant  had  hla  choice  to  proceed  in 
the  first  instance  either  in  the  circuit  or  the 
probate  court     Rev.   St  1899.  U  188,  181 
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[Aon.  St  1906,  pp.  402,  408].  Suiely  there 
can  be  no  reason  for  saying  that  snch  claim- 
ant might  dismiss  his  action  if  he  proceeded 
in  the  drcnlt  court,  but  could  not  dismiss  it 
if  he  proceeded  In  the  probate  court  Hous- 
ton's Adm'r  T.  ThiHnpson's  Adm'r,  87  Mo.  App. 
G3.  In  an  action  to  contest  a  will  whl(^ 
must  be  instituted  in  the  drcnlt  court  but 
is  regarded  as  practically  an  appeal  from  the 
judgment  of  the  probate  court  probating  the 
will,  the  contestants  are  not  allowed  to  dis- 
miss, because  the  proceeding  Is  in  rem,  and 
the  estate  cannot  be  administered  until  the 
will  Is  established  or  rejected.  Benolst  t. 
Murrln.  48  Mo.  48.  But  this  proceeding  is  a 
Tciy  different  one,  and  no  auch  embarrass- 
ment to  the  estate  would  follow  irom  ttie  ap- 
pellant's claim  being  left  In  atteyance,  as  will 
be  shown.  If  we  are  governed  by  decisions 
relating  to  appeals  from  justices  of  the  peace, 
it  does  not  alter  the  matter  that  there  had 
been  a  trial  in  the  probate  court  and  a  judg- 
ment there.  On  a^eal  from  the  probate 
court  a  case  is  heard  In  the  circuit  court  de 
novo  the  same  as  on  an  appeal  from  a  jus- 
tice of  the  peace.  Rev.  8t  1899,  f  285  [Ann. 
St  1906,  p.  438].  But,  on  appeal  from  the 
judgment  of  a  justice  to  the  circuit  court  a 
plaintiff  may  dismiss  his  action  in  the  latter 
coturt,  thereby  vacating  and  annulling  the 
judgment  of  the  justice.  See  Lee  v.  Kaiser, 
80  Mo.  431,  and  cases  cited  in  the  opinion. 
It  seems  to  be  the  law  that  the  practice  on 
appeal  from  a  probate  court  Is,  mutatis  mu- 
tandis, like  that  on  appeal  from  a  justice. 
Westphelhig  v.  Eurlght  60  Mo.  279.  This  is 
not  a  demand  by  a  creditor,  but  one  of  a  pe- 
culiar character  allowed  by  the  statute  in  fa- 
vor of  the  widow  of  a  decedent  But  we  do 
not  see  why  that  fact  should  be  ground  for 
denying  the  appellant  the  privilege  of  dis- 
missing her  action  if  she  was  not  prepared  to 
go  to  trial.  The  principle  on  which  a  suing 
party  is  permitted  to  dismiss  his  cause  is 


that  his  adversary  will  be  In  no  worse  plight 
after  the  dismissal  than  be  was  before; 
whereas,  If  the  case  is  forced  to  trial,  there 
may  be  a  miscarriage  of  justice  from  the 
plaintiff  not  being  prepared  to  try.  Houston 
V.  Thompson,  supra.  Apart  from  a  statute, 
the  right  is,  to  some  extent  limited  by  a  con- 
sideration of  the  harm  which  may  result  to 
the  defendant  from  a  dismissal.  14  Cyc.  40d. 
Appellant  may  not  have  been  ready  for  trial 
when  her  case  was  called.  She  asserts  she 
was  not  and,  indeed,  she  aslced  for  a  con- 
tinuance. Instances  of  dismissals  of  suits 
against  administrators  and  executors,  without 
prejudice  to  the  right  to  sue  again,  can  be 
found.  Haydon  v.  Kale's  Adm'r,  7  Ky.  Law 
Hep.  375;  Beaty  v.  Downing,  96  Va.  451,  31  S. 
B.  612.  The  only  reason  assigned  why  the 
appellant  should  have  been  refused  the  privi- 
lege of  dismissal  is  that  the  administration  of 
the  estate  might  be  postponed  indefinitely  by 
successive  presentations  of  appellant's  claim 
and  dismissals 'of  it  The  answer  to  this  ar- 
gument Is  that  the  appellant  does  not  have 
unlimited  time  In  which  to  demand  her  allow- 
ance as  widow.  What  she  is  asking  for  is  a 
money  allowance  in  lieu  of  grain,  meat  B.nd 
other  provisions  granted  by  the  statute  out 
of  the  estate  of  a  decedent  for  the  support 
of  his  widow  and  children  for  12  months. 
We  think  the  allowance  must  be  applied  for 
within  the  12  months ;  but.  If  not,  undoubted- 
ly it  would  have  to  be  applied  for,  like  the 
other  allowances  to  the  widow,  before  the  per- 
sonal property  is  dtplributed  or  sold.  It  was 
decided  in  Drvwiy  v.  Bauer,  68  Mo.  155,  that 
the  right  of  the  widow  In  such  cases  is  statu- 
tory, and  that  If  she  fails  to  demand  what 
the  statutes  give  her  before  the  property  has 
been  disposed  of  by  distribution  among  the 
heirs  or  legatees  or  by  sale  for  the  payment 
of  debts,  she  will  be  denied  her  portion. 

The  judgment  is  reversed,  and  the  caxise 
remanded.    All  concur. 
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KBAUSB  et  at  ▼.  CITY  OF  EL  PASO. 
(Sapreme  Ooart  of  Texa«.     Dec.  18,  1907.) 

1.  MuNiciPAi.  OoBFOBATTons— Stbebib  —  Ob- 

RKUOnONB. 

To  jnstif;  a  leyeml  of  the  judgments  of 
the  Court  of  CtrU  Appeals  and  the  district 
court,  refusing  to  enjoin  a  dty  from  removing: 
a  part  of  plaintiff's  house  situated  upon  a  street 
of  the  ci^,  it  must  Appear  that  the  cit?  was 
estopped  to  claim  the  ground  as  a  part  of  the 
public  highway,  or  the  facts  must  show  that 
the  city  had  abandoned  the  use  of  that  part 
of  the  street  upon  which  the  house  is  situated. 

2.  Sauk— Bbtofpel  Aoainbt  Public. 

Where  plaintiS,  after  compliance  with  an 
ordinance  requiring  persons  intending  to  build 
to  get  permission  from  the  mayor,  and  to  have 
the&  property  lines  designated  bv-the  city  en- 
gineer, erected  a  permanent  brick  building  up- 
on her  property  in  conformity  with  such  desig- 
nation, and  thereafter  constructed  a  sidewalk 
in  front  of  such  property,  according  to  orders 
firom  the  city,  which  recognized  her  property 
lines  as  established  by  the  engineer,  and  has 
since  been  compelled  by  the  city  authorities  to 
keep  such  sidewalk  in  good  condition,  the  city, 
alter  plaintiff^s  occupancy  for  more  than  20 
years,  is  estopped  to  claim  a  part  of  such  prop- 
erty as  public  aighway,  and  to  remoTe  plaintiira 
building  therefrom. 
S.  Sakx. 

In  an  action  to  enjoin  a  dty  from  destroy- 
ing plaintiff's  house,  claimed  to  be  situated  upon 
a  public  highway,  the  city  contended  that  plain- 
tiff never  complied  with  the  ordinance  reouiring 
permission  from  the  mayor  for  the  erecnon  of 
the  house.  Held,  that  no  prosecution  having 
been  had  for  violation  of  the  ordinance,  nor  any 
objection  made  to  the  house  for  more  than  20 
years,  it  will  be  assumed  that  plaintiff  acted 
lawfully  and  duly  applied  for  a  building  permit. 

4.  AFPBAI.— REVBBSAI.  — RENDKSINa       FlHAL 

JcDOMKirr. 

Where  it  appean  that  the  cause  lias  been 
folly  developed  In  the  lower  court,  there  being 
no  fact  necessary  to  the  determination  of  the 
rights  of  the  parties  which  needs  to  be  ascer- 
tained, it  ia  the  duty  of  the  Supreme  Court  on 
appeal,  if  it  reverse  the  judgment  of  the  trial 
court,  to  enter  such  judgment  as  should  have 
been  entered  by  that  court 

rE>d.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  8,  Aweal  and  Error,  H  4673-4587.] 

EJtTor  to  Conrt  of  OlTll  Appeals  of  Fourth 
Sapreme  Judicial  District 

Action  by  Annie  P.  Kraose  and  otbera 
against  the  dty  of  Bl  Paso  to  enjoin  the  re- 
moval of  a  part  of  plalntlfFs'  house.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  (101 

5.  W.  828),  affirming  a  judgment  for  defend- 
ant, plaintiffs  bring  error.  Reversed,  and  In- 
junction granted. 

T.  A.  Falvey,  Waters  Davis,  and  Wm.  Au- 
brey, for  plaintiffs  In  error.  M.  W.  Stanton, 
Richard  F.  Surged,  and  W.  M.  Ooldwell,  for 
defendant  In  error. 


BROWN,  J.  Annie  P.  Krause,  John  P. 
Pry  or,  and  Tbos.  D.  Pryor,  beirs  and  legatees 
of  Mrs.  Fannie  D.  Porter,  deceased,  Institut- 
ed this  suit  in  the  district  court  of  Bl  Paso 
county  to  enjoin  the  dty  of  El  Paso  from  re- 
morlng  a  portion  of  a  brick  house  on  a  small 
piece  of  land  situated  at  the  intersection  of 
San  Antonio  and  Stanton  streets,  which  land 
la  alleged  to  be  the  property  of  plaintiffs. 


The  land  in  controversy  la  a  triangular  piece 
24  feet  on  Stanton  street,  and  its  north  line 
running  to  an  Intersection  with  San  Antonio 
street,  about  28  feet  The  controversy  arose 
over  a  conflict  In  maps  of  the  dty,  which  bad 
been  made  previously  and  subsequently  to  the 
acquisition  of  the  property.  On  some  of  the 
maps  Myrtle  avenue,  which  approadied  Stan- 
ton street  from  the  opposite  side  to  San  An- 
tonio street,  if  its  north  line  be  extended, 
would  cut  off  the  southeast  comer  of  lot  68, 
in  block  12,  In  triangular  form,  as  above 
stated.  The  city  filed  a  plea  In  reconvention, 
dalming  the  right  to  the  street,  setting  up  the 
fact  of  Its  dedication  to  public  use,  and  the 
acceptance  of  It  by  the  city,  to  which  plain- 
tiffs anawered  by  general  denial  and  not 
guilty. 

There  is  a  very  elaborate  statement  of  the 
case  made  by  the  honorable  Court  of  ClvU 
Appeals  embradng  the  findings  of  fact  of  the 
trial  court,  which  findings  we  condense,  as 
follows:  In  the  year  1858,  Qillette  Bros.,  J. 
F.  Crosby,  and  Morton  &  Kelley  owned  the 
land  on  which  the  city  of  El  Paso  Is  located, 
and  In  that  year  they  employed  Anson  Mills, 
a  surveyor,  to  lay  the  land  out  in  lots,  blodcs, 
streets,  and  alleys  and  make  a  plat  of  It, 
which  he  did ;  but  the  said  owners  were  not 
satisfied  with  the  plat,  which  we  will  call  the 
"First  Mills  Map."  The  streets  and  the  lot 
and  block  which  is  here  claimed  were  shown 
and  platted  as  Is  dalmed  by  the  plaintiffs. 
In  May  or  June,  1859,  at  the  Instance  of  the 
owners  of  the  said  land.  Mills  made  a  map 
which  was  signed  by  him  and  accepted  and 
signed  by  the  owners  of  the  land.  Copies 
of  this  map  were  kept  in  the  office  of  the 
company  and  were  used  by  them  in  the  sale 
and  transfer  of  the  lots  in  the  dty.  The  map 
was  lithographed  and  was  used  by  the  public 
generally,  and  became  known  as  the  "Mills 
Map  of  the  City  of  El  Paso,"  and  we  shall  so 
designate  It  in  this  opinion.  The  last-named 
map  showed  lot  63,  in  block  12,  San  Antonio 
street,  Stanton  street,  and  Myrtle  avenue  as 
they  are  now  claimed  by  the  dty.  The  first 
Mills  map  was  never  used  by  the  owners  of 
the  property,  nor  by  others  In  the  transfer  of 
property  within  the  dty.  El  Paso  seems  to 
have  been  unincorporated  until  1873,  when  it 
was  chartered  under  the  laws  of  the  state, 
whether  by  spedal  act  or  by  general  law  Is 
not  stated.  In  1874  the  dty  council  of  the 
dty  of  Bl  Paso  adopted  an  ordinance  by 
which  all  obstructions  on  any  street,  alley, 
eta,  were  declared  to  be  on  offense  and  pun- 
ishable by  fine.  In  1881  the  city  engineer 
made  a  map  of  the  dty  in  accordance  with 
the  Mills  map,  which  was  adopted  by  the 
coundl  on  May  26,  1881,  but  It  was  provided 
that  it  should  not  be  binding  upon  those 
whose  land  had  not  been  dedicated  to  the 
use  of  the  dty.  This  last  map  was  In  use 
when  Mrs.  Porter  purchased  the  laud.  At  a 
subsequent  date  not  given  In  the  statement, 
one  Campbell  and  others  made  an  addition  to 
the  city  of  Kl  Paso,  and  made  a  map  of  the 
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city,  as  well  as  of  the  addition,  which  showed 
lot  63,  In  blodk  12,  and  the  streets  to  be  laid 
ont  as  In  the  first  Mills  map.  In  1886,  J.  O. 
Hllzlnger,  who  was  assessor  ot  taxes  for  BI 
Paso,  prepared  for  himself  a  map  according 
to  the  first  Mills  map,  and  the  Hllzlnger  map 
was  adopted  by  the  city  council.  Thereafter, 
at  a  date  not  given,  Wlmberly,  city  engineer, 
prepared  a  map  of  the  city  In  conformity  to 
the  Mills  map,  which  was  adopted  by  the 
city  and  has  continued  to  be  the  official  map 
since  that  time. 

July  24, 1882,  Rector  &  Campbell,  being  the 
owners  of  lot  63,  in  block  12,  conveyed  it  to 
Mrs.  Porter;  the  deed  describing  the  land 
conveyed  as  shovm  by  the  first  Mills  map.  At 
that  time  there  was  an  ordinance  of  the  city 
of  Bl  Paso  which  required  persons  who  de- 
sired to  erect  Improvements  upon  their  pr<^ 
erty  to  have  their  lines  designated  by  the  en- 
gineer, and  Mrs.  Porter,  being  d^irous  to 
erect  a  bouse  upon  her  property,  called  upon 
the  dty  engineer  to  show  her  the  lines  of  the 
streets  surrounding  her  property.  The  city 
engineer,  in  accordance  with  her  request,  sur- 
veyed the  lot  and  deslg;nated  the  lines  and 
comers  according  to  the  first  Mills  map.  Mrs. 
Porter  built  upon  the  property  a  brick'  house 
and  went  into  possession  of  it,  and  the  pos- 
session has  been  continuous  since  that  time 
nntil  this  suit  was  brought  At  a  date  not 
given,  the  city  of  Bl  Paso  required  Mrs.  Por- 
ter to  make  a  sidewalk  along  her  property  at 
the  place  where  the  controversy  arose,  which 
recognized  her  right  as  she  claimed  it  and 
the  location  of  the  streets  as  It  was  shown 
upon  the  first  Mills  map.  In  subsequent 
years,  Mrs.  Porter  was  at  different  times  re- 
quired to  repair  this  sidewalk  and  keep  it  in 
good  condition.  There  does  not  appear  to 
have  been  any  claim  set  up  by  the  city  to  this 
piece  of  ground  until  the  institution  of  this 
suit,  or  a  short  time  prior  thereto.  The  brick 
house  upon  the  property  is  simply  said  by  the 
court  to  be  valuable,  bat  its  value  is  not  giv- 
ffli.  To  enforce  the  right  of  the  city  would 
practically  destroy  this  house. 

In  the  charter  of  the  city  of  Bl  Paso  are 
these  provisions : 

"Sec.  86.  To  have  the  exclusive  power  and 
control  over  the  streets,  alleys,  sidewalks, 
lanes,  avenues,  and  public  grounds  and  high- 
ways of  the  city,  and  to  abate  and  remove  en- 
croachments or  obstructions  thereon;  to  open, 
alter,  widen,  straighten,  extend,  establish, 
abolish,  regulate,  grade,  re-grade,  clean,  pave, 
macadamize,  or  otherwise  improve  the  same." 

"Sec.  103.  The  duties  of  the  engineer  and 
surveyor  shall  be  fixed  by  the  city  council, 
and  also  his  compensation,  and  the  fees  he 
shall  be  allowed  for  all  work  done  for  the 
city  or  private  Individuals  as  city  engineer 
and  surveyor,  as  well  as  the  amount  of  bond 
he  shall  give  for  the  faithful  performance  of 
bis  duties." 

The  city  adopted  an  ordinance  that  was  in 
force  In  1882.  from  which  this  extract  is 
made:   "It  shall  be  the  duty  of  the  city  en- 


gineer to  make  all  surveys  of  such  streett, 
blocks,  lots  or  other  grounds  within  or  with- 
out the  city  as  the  city  council  shall  direct ; 
*  *  *  to  make  all  surveys  of  lots,  blodss 
or  other  grounds  within  the  city  for  private 
individuals  when  called  upon  by  them  to  do 
so,  of  which  surveys,  when  so  completed,  he 
shall  give  certificates  to  such  Individuals  as 
may  require  them  and  shall  keep  in  his  office 
a  record  book  wherein  a  plat  of  every  survey 
made  by  him  within  the  city  shall  be  placed 
and  indexed." 

The  case  was  tried  in  the  district  court  be- 
fore the  Judge,  a  Jury  being  waived,  and 
Judgment  was  entered  against  the  plaintiffs, 
which  Judgment  was  by  the  Oourt  of  Civil 
Appeals  affirmed.  The  findings  of  fact  made 
by  the  Court  of  Civil  Appeals  establish  that 
the  land  In  controversy  was  embraced  In 
Myrtle  avenue  according  to  the  plat  of  the 
city  by  which  the  proprietors  dedicated  the 
streets  to  the  use  of  the  public,  and  that  the 
streets  so  platted  were  accepted  by  the  city 
of  Bl  Paso. 

To  Justify  a  reversal  of  the  Judgments 
of  the  Court  of  Civil  Appeals  and  district 
court,  it  must  appear  that  the  city  was  es- 
topped to  claim  the  ground  as  a  part  of 
the  public  highway,  or  that  the  facts  show 
that  the  city  had  abandoned  the  use  of  that 
part  of  the  street  The  defendants  in  error 
submit  the  proposition  that  a  municipal  cor- 
poration cannot  convey  the  public  streets  of 
a  city  to  private  Individuals  for  private  use. 
Therefore  the  title  to  the  streets  cannot  pass 
from  the  corporation  to  the  citizen  by  estop- 
pel. In  support  of  this  proposition,  they 
cite  the  following  cases,  with  others:  Webb 
V.  Demopolis,  95  Ala.  116.  IS  Sontb.  28d,  21 
li.  R.  A.  62;   Snyder  v.  Pulaski,  176  111.  897.' 

62  N.  B.  62,  44  L.  R.  A.  407 ;  Mobile  ▼.  Sul- 
livan Lumber  Co.,  129  Fed.  298,  63  a  G.  A. 
412;  Philadelphia  Mtg.  &  Tr.  Co.  y.  Omaha, 

63  Neb.  280,  88  N.  W.  623,  08  Am.  St  Rep. 
442;  Simplot  v.  Chicago,  M.  &  S.  Ry.  Co. 
(C.  C.)  16  Fed.  350;  Ralston  v.  Weston,  46 
W.  Va.  544,  33  S.  E.  326,  76  Am.  St  Rep.  834. 
In  Webb  v.  Demopolis  the  Supreme  Court  ot 
Alabama  expressed  a  doubt  as  to  the  ap- 
plicability of  the  doctrine  of  estoppel  to  & 
municipal  corporation  in  any  case,  but  the 
facts  did  not  call  for  a  decision  of  the  ques- 
tion. The  court  said :  "If  it  were  necessary 
to  pass  on  the  point  In  the  present  case,  we 
should  be  much  Inclined  to  hold  that  no  act 
or  omission  to  act  on  the  part  of  the  munici- 
pality with  reference  to  obstructions  in  pub- 
lic streets  could  in  any  case  raise  up  an  es- 
toppel against  It  to  proceed  in  the  Interest  of 
the  public  to  have  such  obstructions  re- 
moved, however  long  they  bad  been  allowed 
to  remain  In  the  street"  In  Snyder  v.  Pu- 
laski the  Supreme  Court  of  Illinois  used  lan- 
guage which  is  broad  enough  to  embrace  tbls 
case,  but  the  facts  of  that  case  were:  That 
by  contract  a  citizen  was  permitted  to  ose 
water  from  a  well  in  a  public  street  for  a  glr- 
en  tlme^  and  the  court  held  that  the  dty  had 
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no  antborlty  to  bind  ttae  public  bj  sncfa  a 
contract,  and  that  the  doctrine  of  estoppel 
would  not  apply.  The  tue  of  the  well  was 
not  In  opposition  to  the  right  of  the  city,  bat 
under  and  by  authority  of  the  city,  and  the 
doctrine  of  estoppel  could  not  arise.  It  was 
simply  a  question  of  the  validity  of  the  con- 
tract The  condnslon  In  that  case  is  sound, 
but  the  reasoning  of  the  judge  Is  in  conflict 
with  a  number  of  cases  decided  by  the  Su- 
preme Ck)urt  of  that  state.  In  City  of  Mobile 
T.'  SulIlTan  Lumber  Co.,  the  persons  who 
claimed  the  estoppel  knew  that  they  had  no 
right  in  the  land  beneath  the  navigable  wa- 
ters of  that  bay.  They  did  not  act  under  any 
authority  of  the  city,  nor  under  a  representa- 
tlMi  of  an  officer,  but  simply  used  the  prop- 
erty by  the  coiMstruction  of  a  wharf,  without 
objection  or  interference  on  the  part  of  the 
d^.  No  act  of  the  city  misled  them.  In 
the  case  of  Philadelphia  Mortgage  &  Trust 
Co.  V.  City  of  Omaha,  decided  by  the  Supreme 
Court  of  Nebraska,  taxes  had  been  levied  by 
the  dty  upon  the  property  in  question,  and, 
through  a  mistake,  the  tax  collector  marked 
on  the  rolls  that  the  taxes  were  paid.  The 
trust  company  loaned  money,  and  took  a 
mortgage  on  the  property,  and  claimed  that 
the  city  was  estopped,  by  the  act  of  the 
tax  collector,  from  enforcing  its  lien  for  taxes 
upon  the  property.  There  is  nothing  in  the 
facts  of  that  case  to  bring  It  within  the  rule 
under  which  the  authorities  apply  the  doc- 
trine to  municipal  corporations. 

Counsel  for  the  dty  Invites  special  atten- 
tion to  Ralston  v.  Weston,  46  W.  Ya.  544,  83 
S.  a  826,  76  Am.  St  R^.  834.  The  writer 
has  read  the  opinion  with  much  Interest 
That  opinion  thoroughly  sustains  the  conten- 
tion of  counsel,  but  we  think  that  the  opinion 
is  not  sound.  The  court  states  that  his  con- 
cltislon  la  sustained  by  a  number  of  states; 
Texas  being  among  them.  No  case  In  this 
state  holds  the  doctrine  laid  down  In  the 
case  cited.  Kalteyer  v.  Sullivan,  18  Tex.  CIt. 
App.  488,  46  S.  W.  288,  was  a  controversy  be- 
tween two  property  owners,  which  Involved 
the  power  of  the  city  to  close  an  alley.  The 
doctrine  of  estoppel  could  not  apply  to  the 
facts  and  was  not  mentioned  in  the  opinion. 

Ordinarily,  a  municipal  corporation  Is  not 
snbject  to  estoppel  by  reason  of  the  negligent 
or  unauthorized  acts  of  its  officers,  but  It  Is 
generally  recognized  that  there  are  exceptions 
to  that  rule.  The  decided  weight  of  author- 
ity places  this  case  within  one  of  the  excep- 
tions which  is  clearly  and  tersely  stated  by 
Judge  Campbell,  in  Gregory  v.  Knight,  50 
Mich.  63,  14  N.  W.  700,  In  this  language: 
"It  also  tLppe&Tf  that  plalntiflf  claims  to  have 
occupied  on  his  lines  for  more  than  20  years, 
and  it  seems  quite  likely  that  the  fences  were 
pnt- where  the  authorities  and  parties  sup- 
posed the  lines  to  be.  Such  a  practical  con- 
struction, if  long  acquiesced  in,  would  neces- 
sarily bind  the  publla  Ellsworth  v.  Orand 
Baplds,  27  Mich.  260.  It  would  be  wrong  and 
illegal  to  jnit  a  highway,  as  against  long  pos- 


session, on  any  better  footing  than  other  prop- 
erty. Highways  may  be  wholly,  and  there  is 
no  reason  to  hold  they  may  not  be  partially, 
discontinued  by  nonuser.  It  Is  the  business 
of  the  authorities,  when  roads  are  laid  out 
to  take  some  pains  to  designate  the  bonnda- 
rles  on  the  ground,  and  to  have  the  lines 
visibly  defined.  If  this  is  not  done,  the  mis- 
chief of  unsettling  what  is  generally  accepted 
will  be  veiy  great,  and  the  rights  of  parties, 
whether  depending  on  surveys  or  possession, 
will  be  protected  by  the  ordinary  courts  of 
Justice."  The  doctrine  here  stated  is  well 
supported  by  many  well-considered  cases, 
from  which  we  cite  the  following:  City  of 
Big  Rapids  v.  Comstock,  65  Mich.  78,  81  N. 
W.  811 ;  Peoria  v.  Johnston,  66  III.  45 ;  Lee 
V.  Mound  Station,  118  III.  304,  8  N.  B.  759; 
Carlinvllle  v.  CasUe,  177  111.  106,  62  N.  B. 
383,  69  Am.  St  Rep.  212;  Jordon  v.  City' of 
Chenoa,  166  111.  530,  47  N.  B.  191;  SImplot 
V.  Dubuque,  48  Iowa,  630;  Paine  Lumber  Co. 
V.  Oshkosh.  89  Wis.  4«,  61  N.  W.  1108. 

Why  should'a  municipal  corporation,  which 
has  led  a  citizen  into  error  and  caused  him 
to  exi)end  large  sums  of  money  in  the  erec- 
tion of  permanent  improvements  upon  a  por- 
tion of  the  highway,  after  20  years'  oc- 
cupancy, be  permitted  to  destroy  the  improve- 
ments without  compensation,  simply  to  assert 
a  legal  right?  A  sense  of  Justice  common 
to  all  civilized  people  revolts  at  such  a  rule 
of  legalized  wrong.  The  facts  in  this  case 
show  without  dispute  that  when  Mrs.  Porter 
bought  lot  63,  In  block  12,  In  the  thm  little 
town  of  El  Paso,  there  was  nothing  on  the 
ground  to  Indicate  that  the  north  line  of 
Myrtle  avenue  extended  across  Stanton  street, 
80  as  to  make  a  wedge  shape  between  San 
Antonio  street  and  lot  68.  At  that  time  the 
streets  were  not  'much  used,  and  Myrtle 
avenue  at  the  point  opposite  to  this  place  was 
not  designated  in  any  way  upon  the  ground. 
These  conditions  of  uncertainty  made  it  nec- 
essary that  Mrs.  Porter  should  secure  re- 
liable Information  as  to  the  lines  of  these 
streets  and  their  relation  to  her  lot  before 
she  erected  the  brick  house  which  was  in 
contemplation.  To  whom  could  she  apply 
-for  such  information?  There  was  an  ordi- 
nance of  the  city  which  required  that  before 
she  built  her  house  Mrs.  Porter  should  make 
application  to  the  mayor  for  a  permit  to 
build,  giving  a  description  of  the  lot  on 
which  the  house  was  to  be  erected,  and  an- 
other ordinance  made  it  the  duty  of  the  dty 
engineer,  upon  request  by  Mrs.  Porter,  to 
survey  her  lot  giving  a  certificate  and  keep- 
ing a  record  of  the  survey.  Mrs.  Porter's 
application  to  the  engineer  and  his  survey 
under  the  drcumstances  fully  Justified  her 
good  faith  In  acting  upon  the  lines  thus  es- 
tablished as  being  the  boundaries  of  her 
right,  and  indicating  the  pubUc  highway  to 
which  the  dty  was  entitled,  and  the  fact 
that  she  erected  a  permanent  building  of 
brick  vtpoa  the  ground  shows  that  she  acted 
in  good  faith  upon  the  permit  to  build  moA 
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the  engineer's  enrrey.  Her  occnpancy  was 
not  only  adverse  to  all  claim  of  tbe  dty  to 
the  ground  as  a  pnblic  highway,  bnt  absolnte- 
ly  excluded  the  public  from  any  use  of  It  as 
such  for  the  full  period  of  time  named.  It 
is  claimed  that  there  Is  no  proof  that  an 
application  was  made;  but  building  without 
it  would  have  been  unlawful,  and  it  would 
have  been  the  duty  of  the  officers  to  punish 
her.  No  prosecution  having  l>een  Inaogorat- 
ed,  nor  any  objection  to  the  erection  or  con- 
tinuance of  the  house  upon  the  lot  for  more 
than  20  years,  it  will  be  assumed  that  she 
acted  lawfully,  and  the  making  of  the  ap- 
plication will  be  presumed.  The  require- 
ment of  the  city  tliat  Mrs.  Porter  should  con- 
struct a  sidewalk  along  the  front  of  her  prop- 
erty for  tlie  use  of  the  public  in  passing  to 
and  fro,  and  the  demand  of  the  city  that 
she  keep  the  sidewalk  in  repair,  were  affirma- 
tive acts  recognizing  the  rightfulness  of  her 
possession.  Argument  would  not  add  to  the 
force  of  such  facts,  for  they  embody  the 
logric  of  common  right  and  fair  dealing,  which 
compels  the  conclusion  that  the  city  of  Bl 
Paso,  by  the  acts  of  its  officers,  with  the  ab- 
solute possession  by  Mrs.  Porter  during  the 
great  length  of  time,  is  estopped  now  to 
claim  that  the  piece  of  land  occupied  by  the 
brick  house  shall  be  yielded  up  to  public 
use  at  great  loss  to  the  owner  by  the  de- 
struction of  that  building.  The  inconven- 
ience to  the  public,  if  indeed  there  be  any 
would  be  80  small  in  comparison  with  the 
damage  to  the  owner  that  nothing  but  an 
inflexible  rule  of  law  would  Justify  the  en- 
forcement of  the  city's  claim.  It  would,  in 
fact,  be  the  appropriation  of  private  property 
to  public  use  without  compensation.  Rals- 
ton V.  Weston,  above  cited.  In  that  case  the 
court  said:  "Whenever  private  property  is 
taken  or  damaged  for  public  use,  it  must  be 
done  through  the  public  officers,  acting  as 
the  agents  of  the  people.  And  for  these  same 
officers  to  mislead,  either  by  acts  of  omission 
or  commission,  a  private  pers(m  into  building 
a  costly  structure  over  the  line  of  a  public 
highway,  in  the  belief  ttiat  be  was  within  the 
limits  of  his  own  property,  and  then  demolish 
or  remove  it  as  a  public  nuisance,  would  be 
taking  and  damaging  private  property  for 
public  use  without  Just  compensation.  Hence, 
to  regain  the  use  of  the  highway  lost  in  this 
manner,  they  must  do  so  under  the  right 
of  eminent  domain,  in  so  far  as  the  intrusive 
structure  is  concerned." 

We  have  not  rested  our  conclusion  upon 
the  constitutional  guaranty  against  taking 
private  property  for  public  use  without  com- 
pensation, but  it  embodies  a  sound  principle 
of  Justice  and  right  that  courts  may  well,  and 
do,  consider,  in  determining  such  cases. 
Counsel  for  the  city  of  Bl  Paso  insist  that, 
in  case  the  Judgment  in  this  cause  be  revers- 
ed, the  case  shall  be  remanded  to  the  district 
court  for  another  trial.  It  appears  that  the 
case  has  been  fully  developed;  there  being 
no   fact   necessary   to   the  determination  of 


the  rights  of  the  parties  which  needs  to  b» 
ascertained. 

It  Is  therefore  the  duty  of  this  court  to- 
enter  such  Judgment  as  the  trial  court  should 
have  entered,  and  it  is  ordered  tliat  the  Judg- 
ments of  the  district  court  and  Court  of 
Civil  Appeals  be  reversed;  and,  now,  here- 
proceeding  to  enter  the  Judgment  that  the 
district  court  should  have  rendered,  it  is- 
further  ordered  tliat  the  dty  of  El  Paso  take 
nothing  by  its  suit  against  Annie  P.  Krause^ 
John  P.  Pryor,  and  Thos.  D.  Pryor;  and  it 
is  furtlier  ordered  that  the  temporary  injunc- 
tion granted  by  the  Judge  of  the  district 
court  against  the  city  of  Bl  Paso  be  perpetu- 
ated, and  that  the  said  city  be  enjoined  and 
forever  restrained  from  removing  the  house 
or  any  part  of  It  from  the  ground  in  questloa 
in  this  suit 


MITCHELL  V.  STATa 

(Coart  of  Criminal  Appeals  of  Texas.    Nov.  6;. 
1907.    Rehearing  Denied  Dea  18,  1907.) 

1.  Cbihimai.    Law  — OonrmuAHOx  — Scfti- 
OISNCT  OF  Appucatiok. 

Where  an  application  for  continuance  of 
a  criminal  case,  on  the  ground  of  an  absent  wit- 
ness, alleges  that  defendant  will  prove  by  said 
witness  that  he  purchased  the  goods  allied  to- 
have  been  stolen  from  a  party  in  B.,  etc.,  but 
it  does  not  show  whether  the  application  wa» 
the  first  or  a  subsequent  one,  and  does  not  name- 
the  piarty  from  whom  the  alleged  purchase  was 
made,  whether  he  was  a  stranger  or  not,  and 
the  attending  circumstances,  it  Is  too  indefinite 
to  form  the  basis  of  perjury,  and  a  refusal  to 
grant  the  application  is  not  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  134&-1361.] 

2.  Sams— Adkibsion  or  BiViDKnoB  —  Rbsist- 
INO  Abbest. 

In  a  criminal  prosecution,  it  is  proper  tO' 
show  that  accused  resisted  arrest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  CrinUnal  Law,  i  780.] 

8.  Saioc. 

It  is  not  reversible  error  to  permit  a  com- 
mitting magistrate  to  testify,  on  the  final  tria> 
of  a  criminal  case,  that,  on  the  hearing  before 
him,  be  warned  accused  that  any  statement  he 
made  would  t>e  used  against  and  not  for  him, 
where  it  is  not  shown  that  accused  made  any 
statement  whatever, 

4.    SaUE— APFEAI>-OBJBCnONB    TO    BVIDKNCK 

—Sdmicienot— Facts  InjxoTKD  Into  Ob- 
jection Without  Pboot  Thebeof. 

Where  matters  of  fact  are  injected  int» 
grounds  of  objection,  to  be  considered,  they  must 
be  verified  in  some  way  so  as  to  show  they 
are  facts,  sod  not  merely  groui^  of  objection. 
Hence,  where  testimony  that  a  record  showed  a 
judgment  against  accused  in  February,  1902, 
was  objected  to  on  the  ground  that  the  judgment 
was  not  dated  and  identified  as  of  the  February 
term,  1902,  as  alleged  in  the  indictment,  and 
the  record  as  to  the  sentence  was  objected  to  on 
the  ground  that  the  minutes  did  not  show  at 
what  term  accused  was  convicted,  the  objec- 
tions are  not  available  in  the  absence  of  proof  of 
the  matters  injected  into  the  objection. 

6.  Same  —  Habicless     Bbbob  —  Fai£.ube     to- 
Show  Inteoduction. 

Objections  uned  to  laying  the  predicate  for 
the  introdnction  of  a  recoro  in  a  cnminal  prose- 
cution cannot  avail  the  criminal,  when  .there 
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is  no  showing  that  the  record  went  tefore  the 
jnry. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  15,  Criminal  Lew,  {{  8137-8143.] 

^  Sahb— Admissior  or  BviDEiioa— Rbcobd 

or  PuoB  OoNvicnon. 

Where  an  indictment  alleges  a  prior  convic- 
tion to  enhance  punistiment,  the  record  of  such 
prior  conviction  u  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
•vol.  15k  Criminal  Law,  {  ^1.] 

7.  Sams— Affkai<— Habkclkss    ESrsob— Rejxo- 

TION  or  E]VIDENCE. 

In  a  prosecution  for  bni|;lary,  rejection  of 
testimony  that  accused  had  joined  the  army  will 
not  be  considered  prejudicial,  when  there  is  no 
showing  as  to  the  materiality  of  the  testimony. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
•vol  16,  Criminal  Law,  K  8l45-316a] 

&    BAHX— iHBTBTTCnOH    AS    TO    InSANITT— NK- 
CESSITT— EtIDENCX. 

In  a  prosecution  for  burglary,  where  the 
'ODiy  witness  as  to  defendant's  Insanity  testified 
that  he  bad  examined  and  treated  defendant 
after  he  had  been  brought  back  from  the  peni- 
tentiary, that  he  was  acquainted  with  defend- 
ant's mother  and  family,  that  he  would  not  say 
-defendant  was  insane,  but  that  he  was  never 
itMntal^  venp  bright,  that  he  was  a  degenerate 
moitally  and  morally,  that  many  criminals  were 
known  as  degenerates  who  were  held  account- 
able and  able  to  distinguish  right  from  wrong, 
that  he  did  not  think  defendant  so  mentally  in- 
-capacitated  or  of  such  nnsonnd  mind  that  he 
would  be  able  to  plan  and  accomplish  the  bur- 
glarizing of  a  store  and  think  it  was  not  wrong, 
and  that  be  thought  defendant  could  distin- 
guish right  from  wrmig,  refusal  to  give  a  special 
«harge  submitting  the  issue  of  insanity  was  not 
error. 

rSid.  Note.— For  cases  in  point,  see  Gent.  Dig. 
to).  14,  Criminal  Law,  H  1821-1828,  1980, 
1981.] 

Appeal  from  District  Court,  Comanche 
<:k>ant7;  N.  R.  Llndsey,  Judge. 

Henry  Mitchell  was  convicted  of  burglary, 
and  appeals.    Affirmed, 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary;  the  Indictment  being  framed 
so  as  to  secure  the  accumulated  punishment 
under  article  1015,  Pen.  Code  1896.  The  Jury 
assessed,  In  accordance  with  the  terms  of 
said  article,  the  highest  punishment  for  the 
offense  charged  in  the  indictment 

The  evidence  discloses,  as  the  indictment 
-charges,  a  burglary  of  a  storehouse  belong- 
ing to  a  corporation  known  as  Hlgginbotbam 
Bros.  &  Co.    The  burglary  occurred  at  night 

Error  is  assigned  on  the  refusal  of  a  con- 
tinuance. Oeorge  Barton  was  the  alleged 
absent  witness,  and  the  statement  is  made 
that  It  "is  material,  In  that  defendant  will 
prove  by  said  Barton  that  he  purchased  the 
goods  alleged  to  have  been  stolen  from  a 
par^  In  Brownwood,  and  paid  In  return 
therefor  a  pistol  and  some  money."  This 
application  does  not  show  that  it  was  the 
first  or  subsequent  one,  does  not  name  the 
party  from  whom  he  should  have  made  the 
purchase,  whether  he  was  a  stranger  or  not, 
and  the  attending  and  surrounding  circum- 


stances, and  in  fact  the  same  is  so  indeflnite 
ttiat  it  could  not  form  the  basis  of  perjury. 
The  court  did  not  err  In  refusing  this  ai^II- 
cation. 

The  witness  Cox  was  asked:  "What  oc- 
curred when  you  made  the  arrest?"  He  re- 
plied, speaking  of  appellant:  "He  drew  his 
gun  and  hit  me  on  the  head,  and  we  had 
quite  a  scuffle."  The  objection  was  that  "the 
question  was  prejudicial."  The  court  quali- 
fies this  by  stating  "that  the  evidence  was 
offered  and  admitted  to  show  that  defend- 
ant resisted  arrest  in  this  case."  This  tes- 
timony was  legitimate.  Where  a  party  Is 
arrested,  or  sought  to  be  arrested,  for  an 
offense,  and  he  resists  the  arrest.  It  is  a  legit- 
imate fact  to  be  proved. 

The  witness  Williamson  was  asked  the 
question:  "State  whether  or  not,  on  the  ex- 
amining trial  before  you,  yon  warned  the 
defendant  that  any  statement  he  made 
would  be  used  In  evidence  against  him  and 
not  for  him.  A.  Tes,  sir."  Appellant  ob- 
jected because  the  "statements  made  before 
tbe  examining  trial,  the  28tb  of  March,  1907, 
in  tlie  town  of  Comanche,  could  not  be  used 
against  him  only  for  the  purpose  of  Impeach- 
ment of  said  witness  who  has  not  testified 
In  the  main  trial."  There  was  no  statement 
of  appellant  proved  under  this  bill.  The 
predicate  was  laid  to  show  that  he  had  been 
warned.  Tills  was  the  duty  of  the  Justice  of 
the  peace  under  our  statute.  So  that,  if  the 
accused  desires  to  make  a  statement,  he  may 
do  so  after  being  so  warned,  and  it  Is  usual- 
ly termed  a  voluntary  statement  This  must 
be  reduced  to  writing,  signed,  etc.,  by  the 
accused.  However,  no  statement  made  by 
appellant  was  Introduced,  so  far  as  this  bill 
is  concerned,  of  tbe  fact  that  warning  alone 
was  proved.  The  defendant  may  not.  In  fact, 
have  made  any  statement,  and,  so  far  as  this 
bill  is  concerned,  it  is  not  shown  either  way. 

The  witness  Reese  was  asked  the  question: 
"What  record  Is  that  you  have?  A.  Crim- 
inal Minutes  of  the  District  Court  of  Co- 
manche County,  Tex.  Q.  Do  yon  find  any 
record  against  Henry  Mitchell  there?  A.  I 
find  a  Judgment  against  him  in  February, 
1902."  Objection  was  urged  for  the  reason 
that  the  Judgment  was  not  dated  and  iden- 
tified as  of  the  February  term  of  said  court 
for  1902.  In  approving  the  bill,  the  court 
said:  "I  approve  this  bill,  but  do  not  cer- 
tify to  the  fact  that  the  Judgment  was  not 
dated  and  Identified  as  entered  at  the  Feb- 
ruary term,  1902,  of  the  district  court  of 
Comanche  county,  Tex."  The  trouble  with 
this  bill  is  that  the  objections  all  are  urged 
to  laying  the  predicate  for  the  Introduction 
of  the  record,  and  do  not  show  that  the  rec- 
ord itself  went  before  the  Jury,  nor  can  the 
statement  of  facts,  not  certified  to  by  tbe 
court  to  be  true,  constitute  grounds  of  ob- 
jection. Where  matters  of  fact  are  injected 
into  the  grounds  of  exceptions,  they  must  be 
verified  in  some  way  so  as  to  show  they  are 
facts  and  not  merely  grounds  of  objection. 
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The  record  of  the  previous  conviction  would 
be  admissible  In  support  of  the  allegation  In 
the  Indictment  that  at  the  February  term, 
1902,  appellant  bad  been  convicted  for  a  sim- 
ilar offense  of  burglary.  The  prosecution 
charged  a  previous  conviction  in  order  to  get 
the  enhanced  punishment  under  article  1016, 
Pen.  Code  1805,  and  It  was  necessary  to 
prove  that  allegation  in  order  to  secure  the 
highest  punishment. 

The  next  bill  of  exceptions  recites  that 
the  state  asked  the  witness  Beese  to  read 
from  the  Criminal  Minutes  of  the  District 
Court  of  Comanche  County  the  sentence 
passed  upon  Henry  Mitchell  in  February, 
1802.  Objection  was  urged  because  the  min- 
utes did  not  show  at  which  term  the  defend- 
ant was  convicted.  The  ground  of  objection 
states  the  fact,  which,  if  supported  by  the 
record,  should  be  made  to  appear  as  a  fact, 
to  wit,  that  the  minutes  did  not  show  at 
which  term  the  defendant  was  convicted. 
This  would  not  constitute  a  ground  of  objec- 
tion unless  It  should  be  made  to  appear  as  a 
fact  If,  as  a  matter  of  fact,  Mitchell  bad 
be«i  convicted  at  a  previous  term  of  the 
court,  and  the  sentence  for  some  reason  was 
not  pronounced  until  the  February,  1902,  term, 
this  bill  of  exception  should  have  made  those 
matters  appear;  but  even  in  that  event.  If 
the  sentence  had  not  been  pronounced  at  the 
term  at  which  conviction  occurred.  It  could 
be,  under  our  statute,  pronounced  at  any  sub- 
sequent term. 

While  the  witness  Mitchell  was  testifying, 
he  was  asked  the  following  question  by  de- 
fendant: "Q.  I  will  ask  you  if  the  defendant 
ever  Joined  the  army?  A.  Yes,  sir."  To  this 
question  the  state  objected  because  the  ques- 
tion and  answer  were  Immaterial,  and  the 
court  sustained  the  exception  and  excluded 
the  testimony.  It  is  contended  that  this  ev- 
idence Is  material,  and  the  reason  the  court 
erred  in  rejecting  it  is  that  the  father  signed 
a  contract  with  the  officers  of  the  United 
States,  whereby  Henry  Mitchell  was  to  and 
did  become  a  soldier  in  the  actual  service; 
that  said  defendant  shortly,  after  said  enlist- 
ment deserted  said  army,  and  returned  home, 
and  stayed  at  home,  and  never  offered  to 
secrete  himself,  showing  that  defendant  was 
not  aware  of  the  enormity  of  the  crime  of 
desertion.  Here  is  the  some  trouble.  These 
matters  are  not  made  to  appear  as  facts  in 
this  bill  of  exception.  There  is  no  contract 
here  made  by  appellants  father  with  the 
officers  of  enlistment;  no  evidence  here  that 
he  deserted  the  army,  except  as  stated  here 
in  the  bill.  But  even  if  those  matters  were 
made  to  .appear,  the  only  fact  ofTered  to  be 
proven  in  this  bill  was  merely  that  the  de- 
fendant joined  the  army.  There  is  nothing 
In  the  bin  to  show  that  he  offered  to  prove 
that  his  father  had  contracted  with  the  of- 
ficers of  the  government  to  make  a  soldier 
out  of  him,  or  that  he  deserted,  or  anything 
of  that  character.  The  bill,  as  far  as  the 
ruling  of  the  court  la  concerned,  stands  up- 


on the  rejection  of  the  evidence  thai  merely 
appellant  Joined  the  army. 

It  is  contended  tliat  the  evidence  is  not 
sufficient,  to  which  we  disagree,  and  that  tbe 
court  erred  in  not  charging  on  the  Issue  of 
Insanity. .  The  court  declined  to  submit  this 
Issue  when  presented  in  a  special  charge  b^ 
cause  the  testimony,  in  his  Judgment,  did 
not  suggest  it.  We  think  the  court  was  cor- 
rect Tiiere  was  a  witness  offered.  Dr.  Mc- 
carty, by  whose  evidence  the  defendant 
sought  to  put  this  Issue  before  the  Jury;  bat 
Dr.  McCarty  would  not  and  did  not  swear 
he  was  insane.  He  says  that  be  had  oc- 
casion to  examine  and  treat  appellant  after 
he  had  been  brought  back  from  the  peniten- 
tiary; did  not  recollect  the  time  without 
referring  to  his  books;  that  be  was  ac- 
quainted with  appellant's  mother  and  family, 
and,  further,  be  states:  "I  don't  say  that  be 
is  insane,  but  he  was  never  mentally  very 
bright  He  seemed  to  be  both  physically  and 
mentally  run  down  at  that  time.  From  my 
own  personal  observation  at  that  time  I 
would  term  this  defendant  to  be  degenerate. 
I  dont  mean  by  that  that  he  is  Insane,  un- 
less you  would  consider  an  Inherited  mental 
Incapacity.  He  is  a  degenerate.  At  the  time 
I  treated  him  he  was  not  insane.  He  has 
never  been  Insane  further  than  congenital 
mental  incapacity.  I  mean  by  being  a  degen- 
erate that  he  has  not  as  strong  a  mind  as 
other  people.  I  mean  that  he  is  a  degenerate 
mentally  and  morally.  It  is  a  fact  that  a 
great  many  criminals  are  known  as  degen- 
erate. At  the  same  time  they  are  held  ac- 
countable and  are  able  to  distinguish  right 
from  wrong.  I  don't  think  that  this  defend- 
ant is  so  mentally  incapacitated  or  of  such 
unsound  mind  that  he  would  be  able  to  plan 
to  burglarize  and  burglarize  a  store,  and 
then  think  It  wasn't  wrong.  I  think  that  a 
man  of  that  kind  would  be  able  to  tell  right 
from  wrong.  I  presume  that  this  man  can 
distinguish  right  from  wrong."  We  are 
of  opinion  this  does  not  raise  the  issue  of  in- 
sanity sufficiently  strong  to  require  the  issue 
to  be  submitted  to  the  Jury.  This  is  the  only 
evidence  in  tbe  case  in  regard  to  Insanity. 
All  the  other  testimony  indicates  that  ap- 
pellant's plans  to  biurglarlze  were  conceived 
and  executed  with  a  considerable  amount  of 
Ingenuity  and  ability. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  affirmed. 

HENDERSON,  J.,  absent; 


jont:s  v.  state. 

(Court  of  Criminal  Appeals  of  Tezaa.     Dec  4, 

1.  Obiminal  Law  — Appeai,— HAB1IU88  Eb- 
BOB— Admission  of  Evidenck. 

On  a  trial  for  theft,  a  witness  for  the  state 
wag  asked  whether  defendant  told  him  that  he 
did  |iet  or  found  $10,  but  that  he  did  not  intend 
to  give  it  npk  to  which  defendant  objected  that 
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DO  predicate  had  been  laid.  The  coantr  attorney 
stated  that  he  expected  to  impeach  defendant 
by  the  witness,  deiendant  having  denied  liaving 
made  such  statement  whereupon  the  court  over- 
ruled the  objection.  QDhe  witness  answered  that 
defendant  did  so  state ;  that  witness  had  a  war- 
rant for  defendant's  arrest,  and,  on  a^ing  him 
at  his  home  why  he  got  the  $10,  defendant  an- 
swered him  as  before  stated ;  and  tl>at  lie  im- 
mediately arrested  him.  Held,  that  the  objec- 
tion that  no  time  and  place  was  fixed  for  the 
impeachment  was  obviated  by  the  witness'  an- 
swer who  stated  the  time  and  place  when  the 
statement  was  made. 

2.  Samb—I}tidenci— Confession  —  Aduissi- 

BIUTT. 

■Where  a  peace  officer  having  a  warrant  for 
defendant's  arrest  on  a  charge  of  theft  went  to 
hla  room,  and  found  defendant  asleep,  and,  on 
waking  him,  aslced  him  why  he  got  tne  $10,  to 
which  defendant  answered  that  ne  had  got  or 
found  the  $10,  but  did  not  intend  to  give  it  up, 
and  the  peace  officer  immediately  arrested  him, 
and  did  not  warn  defendant,  defendant  was 
under  arrest  when  his  confession  was  made,  and 
hence  it  was  error  to  admit  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  H  1167-1171.] 

3.  WITHE88E8  —  CMDIBIUTT  —  EJVIDENCE      OF 

QooD  Chabacteb  of  Psoseoutino  Witness. 
It  was  error  to  admit  evidence  as  to  good 
character  of  prosecuting  witness,  where  defend- 
ant had  not  introduced  any  testimony  impeach- 
ing it 

[I!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  60,  Witnesses,  {  108&] 

Appeal  from  JeSetBon  County  Court;  Jas. 
A.  Harrison,  Jn^^. 

Dave  Jones 'was  convicted  of  tbeft,  and  be 
appeals.    Reversed  and  remanded. 

F.  J.  McCord,  A«st  Atty.  Qen.,  for  tbe 
State. 

BROOKS,  J.  Appellant  was  convicted  for 
tbeft,  and  bis  punishment  assessed  at  confine- 
ment  In  tbe  jail  for  three  months  and  a  fine 
of  $S0. 

BUI  of  exceptions  No.  1  shows  that  tbe 
state's  witness  H.  M.  Wooley  was  asl^ed  tbe 
following  question:  "State  whether  or  not 
tbe  defendant,  Dave  Jones,  ever  told  you  that 
be  did  get  or  found  $10,  bat  be  did  not  Intend 
to  give  It  up."  To  this  question  appellant  ob- 
jected on  tbe  ground  that  no  predicate  bad 
been  laid.  Tbe  county  attorney  stated  to  tbe 
court  that  he  expected  to  impeach  tbe  defend- 
ant by  tbe  witness  Wooley;  tbe  defendant  hav- 
ing denied  having  made  sucb  statement  to 
said  witnesa  Tbe  court  overruled  defend- 
ant's obJectl(Hi,  and  stated  to  the  Jury  that 
"the  testimony  will  be  admitted  only  on  tbe 
ground  of  Impeaching  tbe  defendant,  and  tbe 
court  Instructs  the  Jury  to  consider  It  for  no 
other  purpose."  Tbe  defendant  then  urged 
tbe  additional  objection  that  no  predicate  bad 
been  laid  for  tbe  testimony,  even  for  impeacb- 
ing,  as  no  time  and  place  bad  been  fixed. 
Tbe  court  overruled  the  objection,  and  said 
witness  was  permitted  to  answer  as  follows: 
"Yes;  tbe  defendant  told  me  before  be  was 
arrested  that  be  did  get  $10,  or  found  $10, 
bat  be  did  not  intend  to  give  it  up.  Yes; 
I  bad  a  warrant  for  bis  arrest  on  this  charge, 
and  went  to  bis  home  and  In  bis  room.    He 


was  asleep.  I  opened  the  door  of  his  room, 
went  In,  woke  him  up,  and  asked  blm  wby 
be  got  tbe  $10,  and  he  told  me  as  before  stat- 
ed. Yes ;  I  immediately  arrested  bim.  I  think 
be  knew  I  was  a  peace  officer.  I  did  not 
warn  bim  at  all."  The  above  is  almost  a 
literal  copy  of  tbe  bill  of  exceptions.  The 
ground  insisted  upon  Is  that  there  is  no  time 
and  place  fixed'  for  tbe  impeachment  Tbe 
bill  does  not  certify  that  the  grounds  urged 
were  true,  nor  does  tbe  bill  so  state.  While 
technically  correct,  tbe  objection  is  entirely 
obviated  by  the  answer  of  the  witness,  who 
does  state  tbe  time  and  place  when  the  state- 
ment was  made.  We  accordingly  hold  that 
there  Is  no  reversible  error  In  tbe  ruling  of 
tbe  court 

Bill  of  exceptions  No.  2  shows  that  when 
tbe  same  witness,  Wooley,  was  on  tbe  stand, 
tbe  state  asked  said  witness  if  tbe  defendant 
told  blm  be  got  tbe  $10,  and  after  tbe  court 
had  overruled  tbe  appellant's  objection,  and 
no  predicate  had  been  laid  either  for  tbe  ad- 
mission of  tbe  defendant's  statements  or  con- 
fessions or  Impeachment,  as  shown  in  bill  of 
exceptions  No.  1,  said  witness  testified  as 
follows:  "Yes;  defendant  told  me  before  I 
arrested  blm  that  he  did  get  or  fotmd  tbe 
$10,  but  he  did  not  intend  to  give  it  up.  I 
had  a  warrant  for  his  arrest  on  tills  charge. 
This  conversation  was  in  defendant's  bouse. 
When  be  made  tbe  statement,  I  had  not  ar- 
rested blm.  I  woke  blm  up.  I  Immediately 
arrested  bim  on  this  charge.  I  tbink  he  knew ' 
I  was  a  peace  officer.  I  did  not  warn  bim." 
Defendant  moved  tbe  court  to  strike  out  all 
tbe  testimony  of  said  witness  Wooley,  because 
It  bad  clearly  been  shown  that  no  predicate 
had  been  laid  for  same,  and  had  been  con- 
clusively shown  that,  while  in  fact  the  war- 
rant bad  not  actually  been  read  to  defendant 
at  tbe  time  of  said  statements,  it  clearly  show- 
ed be  was  under  duress  and  virtually  arrest- 
ed upon  said  charge  and  clearly  inadmissible 
and  prejudicial  to  defendant  We  think  this 
testimony  shows  that  he  was  under  arrest  at 
the  time  this  confession  was  made.  It  fol- 
lows, therefore,,  that  tbe  court  erred  in  ad- 
mitting same. 

Bill  No.  3  was  that  Mrs.  Kline  was  permit- 
ted, over  appellant's  objection,  to  testify  that 
the  prosecuting  witness,  Jim  Phoenix,  bad 
been  working  for  her,  Mrs.  Kline,  about  11 
months,  and  bad  been  a  collector  and  collect- 
ed for  her,  and  always  returned  tbe  money. 
This  testimony  was  inadmissible,  since  there 
was  no  evidence  to  impeach  the  testimony  of 
tbe  witness,  except  by  contradictory  evidence. 
Unless  appellant  bad  Introduced  testimony  im- 
peaching tbe  character  of  the  prosecuting  wit- 
ness, it  Is  never  permissible  to  bolster  testi- 
mony up  with  testimony  of  tbe  character  in- 
dicated above. 

For  tbe  errors  pointed  out,  the  Jndgment  is 
reversed,  and  tbe  cause  is  remanded. 

HENDERSON,  J.,  absent     ^  . 
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BBINHARD  t.  STATD. 

<Coart  of  Criminal  Appeals  of  Texas.    Not.  6, 
1907.    Rehearing  Denied  Dec.  18,  1907.) 

1.  Cbiminai.  Law— AppEAir-Biix  ov  Excep- 
tions—Necessity FOB  TAKINa. 

On  appeal  in  a  criminal  case,  the  trial 
court's  action  in  oyerruling  a  motion  to  quash  a 
special  venire  will  not  be  reviewed,  where  no 
bill  of  exception  has  been  reserved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  15,  Criminal  Law,  |  2661.] 

2.  SAM»— EVIDENCB— COHrESSIONB— CA.UTION. 

In  a  murder  trial,  evidence  was  not  inad- 
missible on  the  ground  that  at  the  time  of  the 
occurrence  referred  to  in  the  testimony  defend- 
ant was  under  arrest,  for  a  prior  offense. 

3.  Samb— Inbanitt. 

Where  a  murder  charge  was  defended  on 
the  ground  of  insanity,  the  state  could  show 
that  a  justice  of  the  peace  wrote  to  defendant's 
father  before  the  killine  stating  that  decedent 
was  pregnant  through  aefendant,  trying  to  in- 
duce defendant  to  marry  her;  that  the  Justice 
went  to  defendant's  home,  and  defendant  and 
bis  father  stated  they  thought  the  matter  was 
settled:  that  the  justice  insisted  defendant  go 
with  bim  to  decedent's  father  and  make  satls- 
factoiT  settlement ;  that  defendant's  father  told 
defendant  he  bad  better  go  with  the  Justice  and 
marry  decedent;  that  the  Justice  knew  that 
defendant  had  read  his  letter;  that  the  Justice 
and  defendant  went  to  decedent's  residence, 
where,  after  discussing  the  matter,  the  justice 
sent  for  a  marriage  license,  It  not  appearing 
that  defendant  consented,  though  he  did  not 
disagree;  that  shortly  thereafter  defendant 
went  to  decedent's  room,  and,  after  talking  with 
her,  shot  her  and  tried  to  kill  himself. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  f  760.] 

4.  SaVe — Declaratiokb  bt  Accused. 

Declarations  made  by  defendant  to  anotEer 
in  the  nature  of  a  confession  while  be  was  not 
under  arrest  are  admissible  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  891-936.] 

5.  Sakb— Ceakacteb  ot  FAiaLT. 

Where  insanity  was  the  principal  defense, 
defendant  could  not  show  that  none  of  bis  kins- 
man had  committed  or  been  charged  with  crime. 

6.  Same— DEOI.ABATIONS. 

The  state  could  show  that  upon  defendant's 
mother's  arrival  at  the  place  where  be  had  kill- 
ed decedent  and  shot  himself  she  cried  out,  "Ob, 
Joe!  I  begged  you  not  to  do  this,  and  you  have 
gone  and  done  it  anyhow,"  and  that,  looking 
at  decedent,  be  said,  "The  wretch,  she  thought 
she  could  do  with  me  as  she  wished,  and,  If  It 
was  to  do  over,  I  would  do  it  again";  the 
mother's  statement  being  not  improper  as  the 
remark  of  a  bystander. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {§  96S-072.] 

7.  Same— AppEAiy— Bill   of   Exceptiok— Ne- 
cessity FOR  Verification. 

A  bill  of  exceptions  case  need  not  be  con- 
sidered, where  it  was  refused  by  the  court  and 
was  not  otherwise  verified. 

8.  Same— Burden  to  Show  Error. 

On  appeal  defendant  complained  that  the 
prosecuting  attorney's  reference  to  the  fact  that 
testimony  of  a  dedaration  made  by  defendant 
before  the  homicide  was  not  disputed  was  a 
reference  to  his  failure  to  testify.  The  bill  of 
exceptions  showed  that  witness,  decedent's  motb- 
<er,  testifled  that  the  declaration  was  made  when 
only  she  and  defendant  were  present,  but  the 
trial  court  explained  the  bill  by  stating  that  the 
witness  testitied  the  declaration  was  made  to 
her  and  her  daughter.  The  evidence  shows  she 
had  daughters  other  than  decedent.    Held,  under 


the  rule,  that  a  bill  of  exceptions  nuist  be  spe- 
cific and  certain  enongh  to  show  error  without 
resort  to  inference  or  the  ruling  complained  of 
will  be  presumed  to  be  correct. 
9.  Same— Motion  fob  New  Tbial— Evidence 
—Time  fob  Filing. 

Evidence  under  a  motion  for  a  new  trial 
must  be  filed  during  the  trial  term  in  order 
to  be  reviewable. 

Appeal  from  District  Court,  Kerr  County; 
R.  H.  Barney,  Judge. 

Joe  Reiohard  was  convicted  of  mnrder  in 
the  first  degree,  and  he  appeals.    AfiSrmed. 

W.  O.  Linden,  Lee  Wallace,  and  Jno.  R. 
Storms,  for  appellant  F.  J.  AfcCord,  Asst 
Atty.  Gen.,  tor  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  mnrder  In  the  first  degree;  Ufa  sen- 
tence t)elng  awarded. 

When  the  case  was  called  for  trial,  motion 
was  made  to  gnash  the  special  venire.  This 
Is  found  In  the  record,  and  the  assignment  of 
error  based  upon  It  being  overmled.  BUI  of 
exception  was  not  reserved,  and,  as  present, 
ed,  it  cannot  therefore  be  considered. 

Challenge  for  cause  was  interposed  to 
some  of  the  Jurons,  which  being  overruled 
they  were  peremptorily  excused.  Error  is  as- 
signed because  appellaint  was  forced  to  ex- 
haust some  of  his  ];)eremptory  challenges  up- 
on said  Jurors,  and  thereafter  jurors  were 
forced  upon  him  which  were  objectionable. 
The  bill  of  exceptions  does  not  show  any 
real  objection  to  the  Jurors  who  sat  In  the 
case,  but  that  phase  of  the  question  Is  unnec- 
essary to  be  discussed,  because  the  bill  of 
exceptions,  as  explained  by  the  court,  Justf- 
fled  the  court  In  overruling  causes  for  chal- 
lenge. 

The  state  Introduced  Herman  Schultze,  Jus- 
tice of  the  peace,  who  testified  that  he  wrote 
a  letter  to  the  father  of  appellant  in  regard 
to  a  proposed  settlement  between  defendant 
and  his  family  and  the  family  of  the  deceas- 
ed, Eamestlne  Kutzer,  which  was  then  pend- 
ing In  regard  to  a  report  that  said  E}ame9- 
tlne  Kutzer  was  pregnant  by  defendant,  the 
substance  of  which  letter  was  that  the  wit- 
ness would  not  permit  the  settlement  to  be 
made,  and.  If  the  matter  was  not  settled  at 
once,  the  witness  would  have  to  report  the 
same  to  the  courts,  and  that  be  also  said  to 
appellant's  father  that  he  was  as  deep  In  the 
trouble  as  was  the  defendant,  and  that  on 
the  26th,  or  the  following  day,  he  reached 
the  home  of  defendant  and  his  father,  and 
discussed  the  matter  with  them,  and  that  he 
then  told  defendant  that  be  could  not,  as  an 
officer,  permit  the  proposed  settlement  to  be 
made,  and  he  referred  to  what  had  been  told 
him  by  Mr.  Kutzer,  father  of  the  girl,  to  the 
effect  that  an  abortion  was  to  be  committed 
upon  the  girl ;  that  appellant  and  his  father 
stated  they  thought  the  matter  had  been  set- 
tled that  morning  and  the '  girl  was  to  go 
away;  that  witness  insisted  that  defendant 
should  go  with  him  to  Kutzer  and  arrange  to 
marry  the  girl,  or  make  some  settlement  of 
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the  matter  satisfactory  to  Kutaer;  that  ap- 
pellant's father  told  aijpellant  that  perhaps 
be  had  better  go  with  the  witness,  and  had 
better  marry  the  girl ;  that  appellant  consent- 
ed to  go,  and  that  witness  knew  from  the 
conyersatlon  that  appellant  bad  read  the 
letter  written  by  bim  to  appellant's  father 
the  previous  day;  that  he  thought  he  had 
signed  the  letter  ofikrially.  The  substance  of 
this  letter,  without  going  farther  Into  It,  was 
to  the  effect  that  Barnestlne  Kutzer,  the  de- 
ceased, was  pregnant,  and  that  appellant  was 
the  author  of  her  disgrace,  and  the  justice 
of  the  peace  was  trying  to  Induce  him  to 
mnrry  the  girl,  and  would  not  permit  his  pro- 
curing an  abortion.  Appellant  went  with 
the  justice  of  the  peace  to  the  residence  of 
Kutzer,  where,  after  talking  the  matter  over, 
the  justice  of  the  peace  'phoned  to  Kerrrille 
to  secure  a  license  to  marry  them.  The  bill 
does  not  tOiow  that  appellant  agreed  to  this, 
though  he  did  not  disagree.  A  short  time 
afterward,  and  while  at  the  residence  of 
Kutzer,  appellant  went  In  the  room  where 
the  girl  was,  and  after  talking  with  her 
awhile  shot  her  to  death,  and  then  tried  to 
kill  himself  by  sjtootlng.  It  is  contended  that 
appellant,  was  under  duress  at  tlie  time,  and 
all  of  this  testimony  was  Inadmissible.  It 
will  b»  noted  that  at  the  time  of  the  occur- 
rence. If  under  arrest  at  all,  he  was  held  for 
a  different  offense,  to  wit,  seduction ;  there 
having  been  no  charges  preferred  however. 
Under  this  state  of  case,  we  are  of  opinion 
that  appellant  was  not  under  arrest,  and,  as 
before  stated.  If  so.  It  was  for  seduction,  and 
not  this  homldde.  This  testimony  was  there- 
fore Introducible,  even  though  he  was  under 
arrest  See  Mathls  v.  State,  S9  Tex.  Or.  H. 
549,  47  S.  W.  464.  We  believe  this  was  ad- 
missible upon  another  ground ;  that  Is,  touch- 
ing his  Insanity,  as  that  was  the  real  de- 
fense upon  -whidt  appellant  relied  In  the 
case.  See  Burt  v.  State,  88  Tex.  Cr.  K.  439, 
40  S.  W.  1000,  48  S.  W.  344,  89  L.  R.  A.  806, 
330,  and  Cannon  v.  State,  41  Tex.  Cr.  R. 
467,  66  &  W.  361. 

Error  Is  assigned  In  regard  to  the  Introduc- 
tlon  of  the  testimony  of  Dr.  Jones,  on  the 
ground  that  the  statements  of  appellant  were 
not  voluntary.  It  was  in  the  nature  of  a 
confession;  and,  the  party  not  being  under 
arrest,  it  was  clearly  admissible.  However, 
appellant  does  not  brief  this  assignment 
There  Is  also  an  assignment  upon  the  ruling 
of  the  court  admitting  the  evidence  of  appel- 
lant's father,  John  Relnhard,  and  In  refusing 
to  permit  him  to  prove  by  his  father,  John 
Relnhard,  and  his  uncle,  Jacob,  that  they 
had  known  tlie  family  of  defendant  on  the 
paternal  and  maternal  sides  In  the  ascending 
line,  as  well  as  collateral  kin,  and  that  no 
member  of  said  families  had  been  (barged 
with  crime,  nor  had  committed  any  offense 
op  to  the  time  of  the  trial  of  this  defendant 
No  anthorities  are  cited  in  support  of  this 
proposition,  nor  any  tangible  reason  given,  it 
occurs  to  us,  why  this  testimony  was  admis- 
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slble.  We  do  not  understand  exactly  what 
bearing  or  how  this  would  relate  to  the  ques- 
tion of  insanity,  nor  do  we  think  it  necessary 
to  discuss  It 

While  Mrs.  Relnhard,  mother  of  defendant 
was  being  cross-examined,  she  was  asked  If 
It  was  not  a  fact  that  Immediately  upon  her 
arrival  at  the  side  of  her  son,  appellant,  at 
the  home  of  the  deceased,  where  he  was  ly- 
ing on  the  floor  in  the  room  where  he  had 
shot  himself,  abe  cried  out,  "Oh,  Joe!  I  beg- 
ged you  not  to  do  this,  and  you  have  gone 
and  done  it  anyhow."  Objection  was  urged 
to  this  because  It  was  the  remark  of  a  by- 
stander, not  a  part  of  the  res  gestae,  and 
would  not  be  the  subject 'of  legitimate  Im- 
peachment, because  It  would  be  immaterial 
and  collateral  Before  being  overruled.  She 
answered  In  the  negative.  Then  the  state 
was  permitted  to  introduce  Mrs.  Mertz,  and 
offered  to  prove  by  her :  That  Mrs.  R  elnhard. 
Immediately  upon  her  arrival  at  the  side  of 
the  defendant,  where  he  was  lying  at  said 
place,  cried  out  "Oh,  Joe!  I  tegged  yon  not 
to  do  this,  and  you  have  gone  and  dcme  it 
anyhow."  That  appellant  then  looked  at  de- 
ceased, Eamestlne  Kutzer,  lying  on  the  sofa, 
and  said  in  German,  "The  wretch,  she  thought 
she  could  do  with  me  as  she  wished;  and, 
if  it  was  to  do  over,  I  would  do  It  again." 
Appellant  objected  on  the  ground  that  it  was 
a  remark  of  a  bystander,  no  part  of  the  res 
gestee,  and  answer  was  not  In  response  to  the 
alleged  statement  That  Dr.  Schnell  had  tes- 
tified that  he  arrived  at  the  place  of  the 
shooting  before  Mrs.  Relnhard,  and  was 
there  at  the  time  Mrs.  Relnhard  arrived, 
.  and  that  the  defendant  was  In  a  state  of  col- 
lapse and  practically  unconscious  at  that 
time,  and  it  is  urged  from  this  it  appeared 
that  defendant  was  Irrational  and  Irrespon- 
sible, and  not  in  a  condition  to  be  held  re- 
sponsible for  his  utterances.  We  are  of  (pin- 
ion this  was  admissible.  It  was  not  the  re- 
mark of  a  bystander,  as  that  matter  is  le- 
gally understood.  This  does  not  come  with- 
in the  authority  of  Felder  v.  State.  23  Tex. 
App.  477,  6  S.  W.  145,  69  Am.  Rep.  777,  or 
Sauls  V.  State,  80  Tex.  App.  496,  17  S.  W. 
1066,  or  in  that  line  of  authorities.  Here  th« 
remark  was  pointedly  directed  to  appellant 
and  his  answer,  pointing  to  his  deceased  vie 
tim  lying  on  the  sofa,  indicated  that  he  un- 
derstood the  whole  matter,  and  It  was  in- 
troducible as  original  evidence,  and  in  oui 
opinion  had  a  further  bearing  upon  the  ques- 
tion of  insanity,  but  It  was  clearly  Introduci- 
ble as  original  evidence  independent  of  any 
question  of  insanity. 

The  following  bill,  with  reference  to  the 
Introduction  ot  the  testimony  of  Pancratz, 
need  not  be  considered,  as  the  bill  was  re- 
fused by  the  court,  and  It  was  not  otherwise 
verified. 

Mrs.  Kutzer  testified  for  the  state  that  she 
was  the  mother  of  the  deceased,  and  that  at 
a  time  when  she  and  the  deceased  and  no 
other  persons  were  present  the  defendant 
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Baid  to  them,  referring  to  a  matter  between 
himself  and  the  deceased:  "If  this  thing 
gets  into  the  court,  there  will  be  some  dead 
people  lying  around  here."  Mr.  Morrlss, 
counsel  for  the  state,  In  his  argument,  re- 
ferred to  this  evidence  as  bearing  upon  the 
question  of  express  malice  and  murder  in 
the  first  degree,  and  said:  "Gentlemai  of 
the  Jury,  there  is  abundant  evidence  of  ex- 
press malice  found  in  the  threat  tluit,  'if 
this  matter  gets  Into  the  court,  there  will 
be  some  dead  bodies  here,'  made  by  the  de- 
fendant You  know  that  old  woman  testi- 
fied to  the  threat,  and  it  is  not  denied  or  con- 
troverted by  any  suspicious  circumstance." 
Appellant's  counsel  here  stopped  said  attor- 
ney, and  excepted  to  the  argument  A  con- 
troversy arose  as  to  the  language  used  by 
state's  counsel.  He  said  to  the  court,  "I 
know  what  I  said  because  I  was  very  guard- 
ed In  saying  It"  Exception  was  reserved, 
alleging  that  the  remark  was  a  reference 
and  allusion  to  defendant's  failure  to  testify. 
This  is  practically  as  the  bill  was  made  and 
presented  to  the  court  The  court,  however, 
explains,  as  follows:  "That  the  witness  Mrs. 
Kutzer  did  not  say  that  no  other  persons 
were  present,  but  said  that  the  statement  by 
defendant  was  made  to  her  and  her  daughter, 
but  It  appears  that  they  were  the  only  par- 
ties present,  considering  lier  entire  testi- 
mony." This  leaves  the  bill  In  such  a  con- 
fused and  uncertain  state  that  we  hardly 
know  Just  what  it  does  mean.  An  examina- 
tion of  the  testimony  of  Mrs.  Kutzer  leaves 
it  somewhat  doubtful,  and  in  about  as  un- 
certain condition  as  does  the  bill  of  ^cep- 
tlons.  There  are  decisions  which  go  to  the 
extent  of  holding  that,  where  the  defmd- 
ant  and  witness  alone  are  together,  and  the 
witness  details  a  conversation  of  material 
character,  and  the  accused  does  not  take 
the  witness  stand,  an  argument  wtiich.  In 
effect,  would  refer  to  the  failure  of  defend- 
ant to  testify  by  stating  that  no  witness  de- 
nied the  said  statement,  etc.,  the  cases  have 
been  reversed,  but  here  an  examination  of 
the  facts  in  aid  of  the  bill  of  exceptions  is 
permissible,  as  the  court  refers  to  the  evi- 
dence to  show  that  Mrs.  Kutzer  had  other 
daughters  besides  the  deceased.  As  the  bill 
is  presented  In  its  uncertain  condition,  we  do 
not  believe  it  calls  for  a  reversal  of  the  Judg- 
ment An  examination  of  Mrs.  Kutzer's 
testimony  bears  ou^  the  statement  of  the 
court  that  Mrs.  Kutzer  did  not  say  there 
were  no  other  persons  present,  but  she  did 
state  that  the  statement  was  made  to  her 
and  her  daughter,  and  then  draws  a  conclu- 
sion, in  a  general  way,  that  these  were  the 
only  parties  present  Wherever  a  bill  of  ex- 
ceptions brings  to  the  attention  of  this  court 
a  matter  for  review,  it  must  I>e  specific  and 
certain  enough  to  point  out  the  error,  and 
not  leave  it  to  inference.  The  ruling  of  the 
trial  court  will  be  presumed  to  be  correct, 
and.  In  order  to  overcome  this  presumption 
the  record.  In  a  legal  way  and  with  legal 


sufficiency,  must  manifest  the  error  requir- 
ing a  reversal  of  the  ruling  of  the  trial 
court  We  do  not  believe  this  bill  is  in  such 
condition  as  it  requires  us  to  reverse  this 
Judgment 

Miscondnct.of  the  Jury  is  relied  vjfon  In 
that  they  discussed  the  failure  of  appellant 
to  testify  in  his  own  behalf  during  the  trial. 
The  statement  of  facts  in  regard  to  this  mat- 
ter was  not  filed  until  some  days,  18  or  20, 
perhaps,  after  the  adjournment  of  court 
This  could  not  be  done.  Evidence  in  regard 
to  motion  for  a  new  trial  must  be  filed  dur- 
ing the  term  in  order  to  warrant  its  revision. 
See  Mikel  v.  State,  43  Tex.  Gr.  B.  617,  6S 
S.  W.  512.  and  Black  v.  State,  41  Tex.  Cr. 
E.  185,  53  S.  W.  116.  We  are  of  opinion  that 
the  court's  charge  is  sufficient,  and  that  there 
is  nothing  In  the  contentions  of  sufficient 
importance  to  require  a  reversal  from  this 
standpoint 

As  the  record  is  presented,  we  do  not  be- 
lieve there  are  any  errors  of  sufficient  Im- 
portance to  require  a  reversal  of  the  Jodf- 
ment;   and  it  Is  tbwefore  affirmed. 

ELBNDEBSON,  J.,  absent 


CAMPBELL  V.  STATa 

(Goart  of  Criminal  Appeals  of  Texas.    Dee.  4, 
1907.) 

False   Pbxtehsks— Swimduno— Sutitcikhot 

or  EVIDKNCE. 

Evidence  held  insufficient  to  support  a  con- 
viction for  swindling. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  False  Pretenses,  |  62.] 

Api>eal  from  Smith  County  Court;  J.  A. 
Bulloch,  Judge. 

Audry  Campbell  was  convicted  of  swin- 
dling, and  appeals.    Reversed. 

B.  B.  Bealrd,  for  appellant  F.  3.  McOord, 
Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction  for 
swindling. 

The  state's  contention  is  that  the  party  al- 
leged to  be  swindled  was  tlie  owner  ot  a  lit- 
tle brown  mare  mule,  and  ttiat  on  the  16tb 
of  February,  1906,  lie  brought  the  mole  to 
the  city  of  T^ler,  and  sold  it  to  I4;>pellant  for 
$22.50,  a  cash  transaction.  The  alleged  own- 
er of  the  mule,  Freeman,  among  other  things 
during  the  conversation  that  led  up  to  the 
trade  with  the  accused,  said  he  asked  the  ac- 
cused $25  for  the  mule;  that  the  accused 
then  told  tiim  he  had  a  horse  out  at  his 
house  (and  this  is  shown  to  be  a  mile  and  a 
half  east  of  Tyler)  that  a  man  in  town.  Will 
Hartsfleld,  had  bought  for  $22.50,  and  that 
he  would  give  him  that  amount  for  the  mole. 
The  witness  told  appellant  that  he  would 
take  that  for  the  m^Ie.  They  got  In  the 
wagon,  drove  out  to  appellant's  house,  lead- 
ing the  little  mule  behind  the  wagon  to  that 
point,  and,  upon  arriving  there,  the  wltaess 
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untied  the  little  nrale  from  the  wagon,  and 
appellant  took  the  mule  and  turned  It  In  hlB 
lot,  placing  the  rope  taken  from  the  mule  on 
the  horse,  brought  blm  out  and  tied  blm  be- 
hind the  wagon,  requesting  the  witness  to 
drive  on  bade  to  town,  stating  that  he  would 
go  to  town  another  way,  as  he  had  a  little 
business  that  required  his  attention,  and  that 
he  would  be  in  town  in  a  little  while,  and 
pay  the  witness  for  the  mule.  The  witness 
returned  to  town,  leading  the  horse  behind 
the  wagon.  He  further  states  that  appellant 
told  him  the  horse  was  to  be  delivered  to 
Hartsfleld,  and  dM  not  say  anything  about 
trading  the  horse  for  the  mule.  On  arriving 
at  the  rack  in  the  city  of  Tyler  from  which 
they  had  started  horse  traders  there  began 
to  tell  blm  how  trifling  the  horse  was,  and 
bow  badly  be  (witness)  had  been  cheated  bT 
appellant  In  the  trade.  Ho  (witness)  inform- 
ed them  that  he  did  not  trade  the  mule  for 
the  horse.  After  r»nalning  around  there 
for  some  time,  appellant  not  appearing,  be 
took  one  of  bis  mules  from  his  wagon  and 
rode  back  to  Campbell's  residence  to  see 
him  and  get  his  money.  When  be  reached 
Campbell's  residence,  he  was  gone.  He  re- 
turned to  town  without  Campbell  or  bis 
mule,  and,  after  doing  so,  he  met  Harts- 
field  and  obtained  from  him  the  Information 
that  Harts&eld  had  not  bought  a  horse  from 
appellant  After  remaining  around  the  rack 
a  while  appellant  rode  up,  got  down,  and 
bitched  his  horse;  the  horse  that  witness 
brougbt  In  from  Campbell's  house  being 
bitched  there  about  the  rack.  The  witness 
demanded  pay  of  appellant  for  his  mule, 
which  was  refused.  Appellant  denied  hav- 
ing bought  the  mule,  and  asserted  that  he 
traded  the  horse  to  him  for  the  mule.  The 
evening  passed,  and  the  mule  was  not  paid 
for,  and  the  witness  left  the  mule  In  Camp- 
bell's possession,  thinking  he  was  going  to 
pay  cash  for  It  The  witness  turned  the 
horse  over  to  Henry  Keel  to  take  care  of, 
or  do  with  him  as  he  saw  proper,  and  gave 
blm  a  writing  to  show  that  he  did  not  sell 
Keel  the  horse  nor  give  him  a  bill  of  sale  of 
the  horse.  This  Is  practically  the  state's 
case.  There  are  other  facts  and  circumstan- 
ces; but,  «a  we  view  the  testimony  of  this 
witness,  it  adds  nothing  of  any  moment  to 
what  has  been  stated. 

Bynum  testified  that  he  was  present  when 
Freeman  and  defendant  traded.  In  regard 
to  the  transaction  here  under  discussion, 
and  on  the  day  the  trade  was  made,  Free- 
man was  In  his  wagon  on  the  public  square 
near  the  horse  rack  In  Tyler,  add  had  with 
him  a  little  brown  mare  mule  tied  behind  his 
wagon  that  the  witness  had  previously  trad- 
ed to  Freeman.  He  asked  Freeman  If  he 
would  trade  the  mule,  and  Freeman  replied 
that  he  was  waiting  for  Audry  Campbell; 
that  he  and  Campbell  were  on  a  trade ;  that 
they  were  going  out  to  Campbell's  house  to 
look  at  a  horse  of  Campbell's ;  that  be  saw 
them  ddve  out  towards  Campbell's  house, 


leading  the  little  mule  behind  the  wagon; 
that  within  about  an  hour  Freeman  returned 
to  the  public  square  with  Campbell's  horse 
tied  behind  his  wagon,  but  without  the  little 
mule.  This  witness  had  owned  this  horse 
previously.  He  figured  the  value  of  the  mule 
from  $12.50  to  917.S0,  and  had  »e&x  this  par- 
ticular mule  sold  for  $10. 

Jim  Jackson  testified  that  he  saw  Freeman 
the  day  he  drove  up  on  the  east  side  of  the 
public  square  in  Tyler,  and  where  horse  trad- 
ers gathered  themselves  together  for  trading 
purposes.  Fteeman  came  up  In  his  wagon, 
driving  two  mules,  with  a  little,  old,  poor, 
brown-colored  mare  mule  tied  behind  the  wag- 
on, driving  up  where  these  people  were  con- 
gregated Freeman  stopped.  Witness  ste^ied 
out  and  asked  him  If  he  would  trade  his 
mnl&  He  said,  "Yes,"  but  he  bad  rather  sell 
It  and  would  take  |22.S0  for  It  Witness 
declined  to  give  that  and  told  him  he  had 
nothing  to  trade,  but  "some  of  the  boys  might 
give  him  a  trade."  Appellant  walked  up  at 
that  time,  and  witness  remarked  to  Free- 
man that  Campliell  would  like  to  trade  with 
him,  and  Freeman  asked  appellant  what  he 
had  to  trade,  and  was  Informed  that  he  had 
a  horse  out  at  his  house  that  he  would  trade. 
This  witness  left  them  talking  about  trad- 
ing, and  In  a  few  minutes  afterwards  he  saw 
Campbell  and  Freeman  in  Freeman's  wagon, 
going  east  toward  Campbell's  residence,  with 
the  little  mule  still  tied  behind  Freonan's 
wagon  and  being  led.  In  about  two  hours 
Freeman  came  to  him  at  the  rack  where  th^ 
had  first  met  and  wanted  him  to  sell  the 
horse  for  him.  It  was  the  same  horse  appel- 
lant had  owned.  This  witness  then  placed 
bis  baiter  on  the  horse  and  tied  him  to  the 
rack,  went  away,  was  gone  a  few  minutes, 
and  returned,  and  when  be  returned  Free- 
man was  then  delivering  the  horse  to  a  young 
man  whose  name  was  Keel,  and  Freeman  in- 
formed this  witness  that  be  had  sold  the 
horse  to  Keel  for  $15  and  EVeeman  asked 
this  witness  to  write  a  bill  of  sale  of  the  horse 
to  the  man,  and  Freeman  delivered  the  horse 
and  bill  of  sale  he  wrote  to  Henry  Keel,  and 
that  Wade  Sanders  at  the  Instance  of  Free- 
man signed  the  bill  of  sale  as  a  witness. 

Wade  Sanders  testified  that  be  saw  Free- 
man and  appellant  talking  about  something 
that  day ;  did  not  hear  the  conversation;  saw 
them  go  away  towards  defendant's  bouse, 
leading  the  mule.  Afterwards  he  saw  Free- 
man return  to  the  squaro  with  Campbell's 
horse  tied  behind  the  wagmi.  Freeman  re- 
quested this  witness  to  sell  the  horse  for 
$15,  and  directly  afterwards  this  witness  saw 
Freeman  sell  and  deliver  the  horse  to  Henry 
Keel  for  $15.  That  Freeman  bad  Jackson, 
a  witness,  to  write  a  bill  of  sale  of  the  horse 
from  blm  to  Keel,  and  asked  this  witness  to 
sign  the  bill  of  sale  as  a  witness,  which  he 
did,  and  Freeman  delivered  the  horse  and  bill 
of  sale  to  Keel  then.  He  further  stated  be 
did  not  see  any  money  paid  by  Keel,  but  un- 
derstood the  sale  was  on  a  credit  and  did 
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not  remember  the  wording  of  the  bill  of  sale. 

The  witness  Estes  testlfled  that  he  lives  ia 
Tyler,  aod  did  live  there  at  the  time  of  the 
transaction  between  Freeman  and  appellant, 
and  was  in  the  market  business,  and  bought 
the  horse  Freeman  got  from  defendant  from 
Henry  Keel  that  same  evening  he  had  got 
him  from  Freeman. 

Edwards  testified  that  he  subsequently 
bought  the  little  mule;  does  not  recollect  ex- 
actly how  long  it  was  after  Campbell  got  It 
frcHu  Freeman,  but  it  was  very  iKwr  and 
email  and  worth  very  little;  that  he  fed  it 
and  got  It  in  very  good  condition,  and  traded 
It  to  a  negro  and  Mr.  Mlms. 

The  defendant  testified  in  bis  own  behalf 
that  along  about  the  middle  of  the  day  Free- 
man drove  into  town  and  to  a  point  wh»%  he 
and  others  were  with  the  little  mule  tied  be- 
hind his  wagon  and  stopped  his  wagon.  The 
boys  b%an  talking  to  him  about  trading,  and 
that  he  (appellant)  went  up  and  asked  him  if  he 
wanted  to  trade  the  mule,  and  hesaid,  "Tes"; 
that  be  wanted  to  sell  it,- as  he  did  not  need 
it  Appellant  then  told  Freeman  that  he  bad 
a  horse  at  his  house  a  mile  and  a  half  from 
town  that  be  would  trade  for  the  mul&  They 
got  in  the  wagon  and  drove  to  appellant's 
house,  leading  the  little  mnle.  When  they 
reached  the  place,  Freeman  got  out  and  look- 
ed at  the  horse  that  was  in  the  lot,  and  ex- 
amined him,  and  told  appellant  be  would 
give  him  the  mule  for  the  horse,  and  they 
traded.  The  mule  was  untied  from  the  wagon 
and  put  in  the  lot;  the  rope  taken  from  the 
mule  and  put  on  the  horse  by  Freeman,  who 
led  the  horse  out  and  tied  him  behind  his 
wagon,  and  drove  back  to  town  with  the 
horse.  After  Freeman  left,  appellant  ate  bisi 
dinner,  saddled  his  horse,  and  rode  to  town, 
going  to  the  same  racks  where  the  parties 
had  previously  met,  and  got  down,  and  hitch- 
ed his  horse.  He  saw  Freeman  there  and  his 
wagon,  and  the  horse  that  he  (appellant)  had 
traded  him  for  the  mule  was  hitched  to  the 
rack;  a  good  many  x)er8on8  and  traders  being 
Immediately  around  the  rack.  After  he  had 
been  there  a  Uttle  while.  Freeman  stepped  up 
to  him  and  said  to  him:  "I  want  you  to  pay 
me  for  my  mule."  The  accused  then  told  him 
tbat  he  had  his  pay  for  the  mule,  and  Free- 
man asked,  "What  have  I  got?"  and  appel- 
lant pointed  to  the  horse,  "You  see  what  you 
have  got."  Freeman  then  denied  giving  him 
the  mul0  for  the  horse,  and  wanted  appellant 
to  pay  him  $22.50  for  the  mule.  Appellant 
states  that  he  told  Freeman  before  they  trad- 
ed that  he  had  been  ofl^ered  $22.50  for  the 
horse,  but  did  not  tell  him  who  offered  it, 
nor  tbat  he  stated  that  he  bad  sold  the  horse 
for  that  amount,  nor  that  he  would  sell  or  de- 
liver the  horse  to  the  party  and  get  mon- 
ey and  pay  him  for  the  mule.  He  further 
testifies  a  little  later  In  the  evening  he  saw 
that  Freeman  had  eold  the  horse  to  Keel  and 
given  him  a  bill  of  sale.  This  is  practically 
and  substantially  the  case,  except  some  tes- 


timony Introduced  by  the  state  aa  to  the 
standing  of  Freeman  as  a  truthful  mas. 

Aa  we  understand  the  record,  there  ars 
two  pr(^K>sltlon«,  or  two  deductions  to  be  ar> 
rived  at  from  ttie  facts:  First,  that  Freeman 
was  to  let  a[^pellant  have  the  mule  for  which 
appellant  was  to  i>ay  him  that  day  $22.50, 
and  that  appellant  did  not  do  so,  bat  got 
Freeman  to  go  to  his  house,  leave  the  mule, 
and  bring  his  (appellant^)  horse  to  town, 
and.  Instead,  that  it  was  a  trade  of  the  mule 
for  the  horse.  Appellant's  theory  of  the  case 
Is  that  there  was  a  trade  In  which  he  gave 
the  horse  for  the  mule.  Freeman  corrobo- 
rates appellant's  theory  substantially,  in  tbat 
he  drove  out  to  api>eIlant'B  house,  carried  the 
mule,  left  It,  and  got  the  horse  that  he 
brought  to  town  In  ^change  fOr  the  mole. 
He  Is  further  corroborated  by  the  fact  that 
Freeman  turned  the  mule  over  to  another 
party  toi  the  purpose  of  being  sold,  and  was 
sold  to  Keel  and  bill  of  sale  given.  Appel- 
lant's version  of  It  is  proved  by  several  wit- 
nesses who  are  named  in  the  above  state- 
ment, to  the  efTect  that  they  heard  the  trans- 
action and  the  trade,  or,  rather,  they  saw  the 
parties  get  in  the  wagon  and  drive  out  to 
appellant's  house  to  look  at  the  horse,  and 
that  Freeman  left  the  mule  and  returned  to 
town  with  the  horse.  The  state's  theory  must 
be  supported  by  the  te8tlm<niy  of  Freeman, 
to  the  effect  that  he  sold  the  mule  and  was  to 
be  paid  the  money  that  day.  Freeman's  tes- 
timony excludes  the  Idea  that  It  was  to  be 
paid  at  the  time  It  was  turned  over,  but 
shows  that  it  was  to  be  paid  after  they  re- 
turned to  town.  We  are  of  opinion  that  this 
does  not  constitute  the  ottense  of  swindling. 
It  was  a  sale  under  Freeman's  view  of  It  of 
the  mule  to  appellant  to  be  paid  for  during 
the  day  after  'their  return  to  town.  The 
money  was  not  paid  Of  course,  If  the  testi- 
mony of  appellant's  witnesses  who  testified 
to  hearing  the  trade  made  between  appellant 
and  Freeman  Is  true,  there  could  not  possibly 
l>e  any  swindling.  So  under  either  view  of 
it,  as  we  understand  the  testimony.  It  was 
not  swindling. 

Therefore,  believing  the  testimony  not  suffl- 
clent  to  support  the  conviction,,  the- Judgment 
is  reversed  and  the  cause  la  remanded. 

HENDERSON,  J.,  absent 


WARREN  V.  STATE. 

(Court  of  Criminal   Appeals  of  Texas.     Dee. 
4,  1907.) 

Criviral  Law  —  Evidence  —  Footprints  — 
clbcnubtantiai.  evidence  —  reab0nabi.e 
DonBT. 

The  fact  that  certain  footprints  correspond- 
ed with  defendant's  shoes,  which  were  half  sol- 
ed, had  several  prominent  tacks,  and  were  mn 
down  at  the  heel,  is  not  as  circumstantial  evi- 
dence sufficient  within  the  rule  to  exclude  every 
other  reasonable  hypothesis  than  that  the  tracks 
were  made  by  the  shoe*  of  accused,  who  waa 
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«e«ii  within  a  day  of  the  crime  a  few  miles  from 
the  town  where  it  was  committed. 

[Ed.  Note.— For  oaaea  in  point,  see  Cent  Dig. 
ToL  14,  Criminal  Law,  i  1^.] 

Appeal  from  District  Ooort,  Parker  Conoty ; 
J.  W.  Patterson,  Judge. 

A.  J.  Warren  was  convicted  of  burglary, 
and  appeals.    Reversed  and  remanded. 

Preston  Martin,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  ot 
burglary,  and  his  pnnislmient  assessed  at 
nine  years'  conflnement  in  the  state  peniten- 
tiary. 

Tbe  only  question  necessary  to  be  reviewed 
In  this  record  Is  tbe  sufficiency  of  tbe  evi- 
dence. On  tbe  6th  day  of  February,  1907, 
In  tbe  little  Inland  town  of  Brock,  in  Parker 
county,  tbe  storehouse  of  John  White  was 
burglarized.  Tbe  safe  was  blown  open,  and 
sometblug  over  $80  in  money  secured.  Upon 
bearing  the  explosion,  the  owner  of  tbe  store, 
wbo  lived  near  by,  started  to  tbe  store,  and 
was  in  the  act  of  meeting  a  party  coming 
out  thereof,  when  said  party  turned  away  and 
disappeared.  Witness  White  was  then  In  some 
25  or  80  yards  of  tbe  fleeing  party,  and  said. 
In  size,  he  appeared  to  be  about  tbe  size  of 
tbe  defendant  in  tbis  caB&  Tbe  next  day  aft- 
er tbe  burglary  the  tracks  leading  from  tbe 
store,  which  were  made  by  tbe  party  that 
White  saw  fleeing,  were  critically  examined 
by  WItlte  and  others,  who  testified  in  this 
case,  giving  all  tbe  peculiarities  of  some.  The 
defendant  was  seen  by  several  parties  within 
a  mile  of  the  town  of  Brock  on  Wednesday 
morning;  the  burglary  occurring  that  night 
One  wi^ess  testified  that  she  gave  bim  tils 
breakfast,  and  another  witness,  wbo  lived  at 
a  home  near  by  tbe  first  one,  testified  that  she 
gave  tiim  a  breakfast  The  defendant  was 
seen  in  different  directions  from  Brock  and 
within  a  distance  of  a  mile  or  so  of  tbe  town. 
Several  witnesses  testified  that  they  met  a 
man  going  in  tlie  direction  of  Brock  about 
10  o'clock  at  night,  about  tbe  size  of  appel- 
lant. On  February  9th,  two  or  three  days 
after  the  burglary,  appellant  was  arrested  In 
tbe  city  of  Ft  Worth,  a  distance  of  about 
30  miles  from  tbe  scene  of  the  burglary.  At 
tbe  time  of  his  arrest  be  was  very  much  in- 
toxicated and  asleep.  A  boy  testified  that  a 
abort  while  before  tbe  arrest  of  appellant 
tbat  be  drew  a  pistol  on  him,  made  tbe  boy 
accompany  blm,  and  stated  to  tbe  l>oy  tbat 
be  bad  $80  at  the  factory  or  foundry,  and 
if  be,  tbe  boy,  would  go  with  him,  they  would 
have  a  good  time.  Tbe  constable  of  the  city 
of  Ft  Worth  took  charge  of  defendant,  plac- 
ed blm  la  Jail,  and  for  some  reason  undis- 
clofled  by  this  record  the  sheriff  carried  one 
of  the  ladles  wbo  had  given  appellant  a  break- 
fast on  tbe  morning  before  tbe  burglary  In 
Parker  county  to  Ft  Worth,  and  she  there 
identified  appellant  as  the  party  to  whom 
abe  bad  given  tbe  breakfast.  Tbe  shoes  found 
1^)on  appellant  when  arrested  in  Ft  Worth 


corresponded  In  all  their  peculiarities  with 
tbe  tracks  found  going  from  the  burglarized 
store.  When  appellant  was  arrested  in  Ft 
Worth,  he  was  found  with  about  80  cents  In 
bis  pocket  This  in  substance,  as  we  under- 
stand this  record,  is  all  of  the  criminative 
facts  contained  therein  tbat  go  to  show  ap- 
pellant's guilty  partlcipancy  in  the  burglary 
alleged  In  this  case.  We  hold  tbat  same  is 
not  sufficient  to  comply  with  tbe  rules  of  law 
laid  down  by  this  court  in  cases  of  circum- 
stantial evidence.  Tbe  law  of  circumstan- 
tial evidence  requires  tliat  tbe  evidence  should 
be  of  tbat  degree  of  cogency  and  probative 
force  tbat  would  Justly  a  Jury  and  this  court 
In  believing  tbat  tbe  evidence  excludes  every 
other  reasonable  hypothesis  than  that  of  tbe 
guilt  of  the  appellant  Conceding  all  these 
facts  to  be  uncontradicted,  and  we  take  it 
from  this  record  that  they  are  uncontradicted, 
they  do  not  exclude  in  our  mind  every  other 
reasonable  hypothesis  than  that  of  the  guilt 
of  appellant  It  would  be  a  dangerous  prec- 
edent, however,  guilty  this  appellant  may  be, 
for  tbis  court  to  lay  down  a  rule  holding 
that  tracks  alone,  plus  a  presence  within  two 
miles  of  tbe  scene  of  a  crime,  would  Justify 
a  court  in  affirming  a  case.  The  traces  show 
that  the  party  making  same  bad  on  a  pair  of 
shoes  tbat  had  been  half  soled.  The  heels  of 
one  of  the  shoes  making  the  tracks  was  run 
down  and  worn  off,  several  tacks  were  promi- 
nent or  several  indentatlans  in  the  tracks 
appeared  to  have  been  made  by  prominent 
tacks.  These  peculiarities  are  shown  to  have 
existed  in  appellant's  shoes.  But  does  tlUs 
exclude  every  other  reasonable  tiypothesis 
than  that  tbe  stioes  worn  by  appellant  made 
tbe  tracks?  We  say  it  does  not  It  is  too 
well  imown  ttiat  shoes  are  frequently  half 
soled,  and  it  is  equally  well  known  that  tacka 
are  often  prominent  therein.  It  Is  further  a 
commonly  Imown  fact  that  beels  of  shoes  are 
often  run  down  or  worn  off. 

These  being  matters  of  common  notoriety 
and  knowledge,  they  force  us  to  the  irresist- 
ible conclusion  tbat  tills  evidence  does  not 
exclude  every  other  reasonable  Iiypotbesis 
than  tbat  of  appellant's  guilt  So  believing, 
we  reverse  this  case  because  the  evidence  Is 
insufficient  to  support  tbe  verdict 

Tbe  Judgment  is  reversed,  and  tbe  cause 
ronanded. 

HBNDBRSON,  J.,  absent 


WARREN  V.  8TATB. 

(Court  of  Criminal  Appeals  of  Texas.     Dee.  4w 
1907.) 

Appeal  from  District  Court  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

A.  J.  Warren  was  convicted  of  larceny,  and 
appeals.    Reversed  and  remanded. 

Preston  Martin,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Oen.,  and  3.  0.  Wilson, 
County  Atty.,  for  tbe  State.        , 

Digitized  by  VjOOQIC 


134 


106  SOUTHWESTEBN  KBFOBTBB. 


CTez. 


DAVIDSON,  P.  X  This  is  a  OMnpanion 
caae  to  A.  J.  Warren  v.  State  (No.  3,7(»,  this 
day  aedded)  106  a  W.  133.  The  facts  are 
the  same.  The  companion  case  was  for  bur- 
glary and  this  case  Is  for  the  alleged  theft 
of  property  taken  at  the  time  of  the  alleged 
burglary.  We  held  In  the  other  case  that 
the  facts  were  not  sufiSdent  That  disposes 
of  this  case. 

The  Judgment  to  rerosed,  and  the  cause 
remanded. 

HENDERSON,  J.,  absent 


ROSEBORO  y.  STATBJ. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1907.) 

InoicrruENT  and  Inforvation— Joindeb   of 

COUNT»— MiSDEUKAMOBB. 

Separate  counts  for  different  misdemeanors 
may  be  joined  in  the  same  information  er  indict- 
ment, and  a  conviction  had  for  each. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  27,  Indictment  and  Information,  I  423.] 

Appeal  from  Smith  County  Court;  J.  A. 
Bulloch,  Judge. 

Ellis  Roseboro  was  couTlcted  of  aggrarat- 
ed  assault,  and  appeals.    AfiSrmed.. 

B.  B.  Beaird,  for  appellant  F.  J.  McOord, 
Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  The  motion  for  a  new 
trial  suggests  error  in  regard  to  the  court's 
charge,  as  well  as  the  want  of  sufficient  evi- 
dence to  support  the  conviction.  In  regard 
to  the  last  contention,  it  is  sufficient  to  reply 
that  the  state's  evidence  authorized  a  verdict 
of  assault  by  appellant  upon  a  woman,  the 
conviction  being  for  aggravated  assault  The 
Information  contains  three  counts,  two  of 
which  charge  assault  on  a  woman,  of  difTerant 
dates.  The  third  count  charges  the  use  of  abu- 
sive language  to  and  concerning  the  assaulted 
woman  in  a  manner  and  under  circumstances 
calculated  to  provoke  a  breach  of  the  peace. 
The  jury  convicted  under  one  of  the  counts 
for  aggravated  assault  acquitting  for  using 
the  abusive  language.  The  real  contention  in 
reference  to  the  charges  of  the  court  is  bas- 
ed on  the  fact  that  the  court  charged  the 
jury  that  they  might  convict  of  all  three  of- 
fenses, specifying  In  their  verdict  the  amount 
of  punishment  assessed  under  each  count 
As  before  stated,  the  jury  only  convicted  for 
aggravated  assault  under  one  of  the  counts. 
Appellant  was  therefore  not  convicted  of  the 
other  two  under  the  verdict  rendered.  It  Is 
well  settled  in  Texas  that  misdemeanoTS  may 
be  joined  for  different  offenses  in  separate 
counts  in  the  same  information  or  Indict- 
ment, and  a  conviction  had  for  each.  Hall  t. 
State,  32  Tex.  Cr.  R.  474,  24  S.  W.  407;  Steb- 
blns  V.  State,  31  Tex.  Cr.  R.  294, 20  S.  W.  552 ; 
Day  V.  State,  14  Tex.  App.  30;  Street  v. 
State,  7  Tex.  App.  6 ;  Gage  v.  State,  9  Tex. 
App.  239;  Alexander  v.  State,  27  Tex.  App. 
636,  11  S.  W.  62S.    For  a  more  complete  col- 


lation of  authorities  see  Judge  Hart's  con- 
curring opinion  in  Hall  v.  State,  supra.    Fol- 
lowing this  line  of  authorities,  we  believe 
that  the  court's  charge  was  correct 
The  judgment  is  affirmed. 

HENDERSON,  X,  absent 


BUCHANAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  4, 
1907.     Rehearing  Denied  Dec:  18,  1907.) 

1.  Cbiminal  Law— Tbiax — Conduct  of  Court 
AND  CouNSEi/— Reading  Law  to  Jubt. 

The  reading  of  law  to  a  jury  is  a  matter 
largely  witiiin  the  discretion  of  the  trial  court, 
and  is  not  reversible  error,  unless  clear  abase 
and  probable  prejudice  appear;  and  where  a 
prosecuting  attorney,  wliile  arguing  to  the  jury, 
read  extracts  from  two  cases,  and  contended 
that  the  law  was  applicable  to  the  case,  and 
upon  objection  the  court  lianded  a  charge  he 
had  prepared  to  the  prosecuting  attorney  who 
read  an  extract  therefrom,  which  was  subse- 
quently given  to  the  jury,  and  was  practically 
in  line  with  the  authority  previously  quoted,  the 
conduct  of  court  and  counsel  was  not  reversible 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  1682-1687.] 

2.  HOMICIDK  —  MANSI.AUOHTEB  — SUFFICIKNOT 
or     EVIDENOB— POUCEKAN     IN     CHABOK     OF 

Pbiboneb. 

In  a  prosecution  of  a  policeman  for  kill- 
ing one  under  arrest  evidence  Keld  to  sustain 
a  conviction  of  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  i  616.] 

Appeal  from  District  Court  Mcl/ennan 
County;  Sam.  R.  Scott  Judge. 

A.  P.  Buchanan  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Oou,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  a  police- 
man in  the  town  of  West  and  arrested  the 
deceased  without  warrant  and  had  him  un- 
der arrest  and  a  prisoner  at  tbe  time  of  the 
killing. 

The  contention  of  appellant  is  that  he  ar- 
rested the  deceased  for  being  Intoxicated  and 
for  cursing  on  the  street  The  evidence  lA 
Blight  as  to  any  profanity  by  the  deceased; 
in  fact  the  great  preponderance  of  the  evi- 
dence shows  that  not  to  be  a  correct  state- 
ment Under  appellant's  theory,  the  deceas- 
ed was  not  snffidently  drank  to  have  been 
arrested ;  for  his  idea  of  being  drunk  in  order 
to  justify  an  arrest  was  tliat  the  party  must 
be  down.  Appellant  summoned  a  bystander 
to  assist  him  In  carrying  the  deceased  to  the 
calaboose.  En  route  the  deceased  objected 
to  being  placed  in  Jail,  and  jerked  looee. 
Some  commotl<ni  followed  this,  and  appel- 
lant's theory  is  that  the  deceased  struck  him 
in  the  face  with  a  rock  that  he  had  picked 
up  near  tbe  railroad  track  whwe  the  killing 
occurred.  There  is  some  testimony  to  the 
effect  that  deceased  picked  up  Bome  pebbles 

Digitized  by  VjOOQIC 


Tex.) 


MITCHELL  ▼.  STATE. 


1S5 


tnl  dirt,  and  threw  at  appellant  There  was 
an  abrasion  on  appellant's  face— on  his  cheek 
or  Jaw.  This  bruise  is  supposed  to  have  been 
made  by  the  deceased.  The  testimony  is 
Ebarply  conflicting ;  but  perhaps  a  preponder- 
ance ot  the  evidence  is  In  favor  of  the  prose- 
cution, to  the  effect  that  appellant  struck 
the  deceased  over  the  head  with  his  pistol, 
snd  that  whatever  rock  or  pebble  was  thrown 
was  subsequent  to  this  lick  by  appellant  with 
bis  pistol  on  the  deceased.  Be  that  as  it 
may,  the  cause  of  appellant  shooting  him 
was  the  striking  of  appellant  with  a  rock 
or  the  pebbles,  as  we  understand  from  the 
testimony,  'ppellant  states,  however,  that 
he  thought  the  deceased  was  coming  on  blm 
at  the  time  he  fired  the  finit  shot  for  the  pur- 
pose of  inflicting  other  injuries  upon  him,  or 
perhaps  to  take  his  life.  Time  were  three 
shots  fired,  all  taking  effect  Witnesses  dif- 
fer as  to  the  position  of  the  deceased  during 
the  shots.  They  all  agree  that,  when  the 
first  shot  was  fired,  they  were  facing  each 
other.  Some  of  the  witnesses  say  that  the 
deceased  was  falling  at  the  time  the  second 
shot  was  fired,  and  was  on  the  ground  when 
the  third  shot  was  flred.  Some  of  the  wit- 
nesses put  the  deceased  on  the  ground  when 
the  last  two  shots  were  fired.  The  deceased 
lived  a  few  hours,  and  died.  The  Jury  gave 
appellant  manslaughter,  with  two  years  In 
the  penitentiary  as  punlshmoit 

While  the  state's  attorney  was  arguing  to 
the  Jury,  he  read  some  extracts  from  Olebel's 
Case,  28  Tex.  App.  172,  12  8.  W.  6&1;  and 
Caldwell's  Case,  41  Tex.  97,  and  contended 
that  the  law  as  enunciated  In  these  two  cases 
was  applicable  to  this  casa    Objection  was 
urged  to-  the  reading  of  the  law  from  these 
books,  and  the  court  then  gave  the  charge  he 
had  written  in  the  case  to  the  attorney,  which 
attorney  read  an  extract  from  the  charge  of 
the  court  and  which  was  subsequently  given 
to  the  Jury,  which  was  in  line,  practically, 
with  the  authorities  he  had  read.    Three  bills 
of  eic^tlons  were  reserved  to  this  action  of 
the  prosecuting  attorney  and  of  the  court 
There  were  no  facts,  it  seems,  read,  but  sim- 
ply the  law  applicable  to  a  state  of  case  where 
an  officer  killed  his  prisoner.    We  deem  it  un- 
necessary to  go  into  a  discussion  of  the  law 
In  regard  to  this  matter,  as  the  bills  of  ex- 
ceptions only  refer  to  the  fact  that  the  au- 
thorities and  the  charge  of  the  court  was 
read  to  the  Jury.    The  reading  <^  law  to  a 
Jury  Is  a  matter  largely  within  the  sound 
legal  dlscretioa  of  the  trial  court,  and  will 
not  constitute   cause    for    reversal,    except 
whete  the  matter  shows  clear  abuse,  and  has 
btooght  about  at  least  probable  injury.    This 
has  been  a  matter  of  revision  by  this  court 
la  many  cases.    The  law,  we  think,  has  been 
well  settled  to  the  effect  there  Is  no  error 
ihown  in  these  bills  of  exceptions.    Forbes' 
Case,  35  Tex.  Or.  R.  24,  29  S.  W.  784 ;  Jacob's 
Case,  87  Tex.  Cr.  R.  428,  35  S.  W.  978;  Willis 
r.  State  (Tex.  Cr.  App.)  65  S.  W.  496;  Wll- 
Uama  r.  State  (Tex.  Or.  App.)  5S  &  W.  860. 


There  are  many  other  cases,  but  these  are 
deemed  sufficient 

There  are  some  exceptions,  in  the  motion 
for  a  new  trial,  to  the  court's  charge  In  ref- 
erence to  the  law  applicable  to  a  state  of 
case  where  an  officer  kills  the  party  he  has 
under  arrest  and  in  bis  control  at  the  time 
of  the  killing.  The  court  charged  the  law, 
as  we  understand  it  has  been  li^id  down  in 
this  state  in  the  various  decisions,  among 
others  Olebel's  Case,  28  Tex.  App.  172,  12  S. 
W.  691,  Caldwell's  Case,  41  Tex.  97,  supra, 
and  other  cases,  but  these  are  sufficient  we 
think.  There  are  some  criticisms  to  the 
court's  charge  on  manslaughter  and  self- 
defense.  These  criticisms,  as  we  understand 
them,  have  no  merit  and  are  rather  hyper- 
critical. It  Is  a  very  serious  question  wheth- 
er self-defense  was  In  the  case  at  all.  There 
were  two  men  In  charge  of  a  drunken  prison- 
er, one  upon  either  side,  carrying  him  to  the 
calaboose.  The  officer  armed  with  a  six 
shooter  and  the  party  summoned  to  his  as- 
sistance, a  stout  vigorous  young  man  six  feet 
in  height  weighing  about  170  pounds,  ought 
to  have  been  able  to  control  a  small  drunken 
man  weighing  only  about  136  pounds  with- 
out taking  bis  life  by  shooting  him.  The 
young  man  summoned  by  appellant  to  assist 
him  makes  it  appear  that  at  the  time  of  the 
difficulty  the  deceased  was  so  drunk  that 
when  he  turned  him  loose  he  fell,  and  in  get- 
ting up  picked  up  a  lot  of  sand,  pebbles,  and 
rooks  with  his  hand,  and  threw  at  the  officer, 
who  stood  a  few  feet  away  with  his  pistol 
out  and  when  the  rodu  were  thrown  shot 
the  deceased.  It  may  be  a  question  of  a 
little  surprise  that  the  Jury  gave  appellant 
the  minimum  punishment  for  manslaughter, 
and  that  the  punishment  was  not  for  a  higher 
grade  of  homicide.  A  careful  review  of  this 
case  has  impressed  us  with  the  fact  that 
appellant  ha3  not  only  had  a  fair  trial,  but 
.has  been  fortunate  in  receiving  such  a  moder- 
ate v^dict 

The  Judgment  is  affirmed. 

HENDERSON,  J.,  absent 


MITCHELL  y.  STATE. 
(Court  of  Criminal  AppMls  of  Texas.    Dee.  4, 

1.  OanaNAi.  L&w— Bavnw— Bnx  or  Bxoep- 

TIORS. 

The  admission  In  evidence  of  the  voluntary 
statement  of  accused,  made  at  the  ezaminlne 
trial,  cannot  be  reviewed  where  there  is  no  bill 
«(  exceptions  reserved  to  the  statement 

PId.  Note.— For  cases  in  point,  see  Cent  Dig. 
15,  Criminal  Law,  H  28d0,  2918,  2931-2^6:] 

2.  Samx— Nbw  TbiaI/— Qbouwds— Nswlt  Dis- 

COVEBED  EVIDSnCE. 

The  overruling  of  a  motion  f6r  a  new  trial 
on  the  ground  of  newly  discovered  evidence  Is 
proper  where  there  is  no  affidavit  attached,  and 
no  legal  showing  in  the  motion  complying  with 
the  statute  in  zeierenoe  to  newly  discovered  evi- 
dencsu 
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B.   HOMIOIDB— MURDSB  IN  THS  FiBSI  DXOBKB— 
BVIDBNCB— SUFTICIBNCT. 

Bridenoe  lield  to  support  a  TWdiet  ot  mnr- 
der  in  the  first  degree. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dfg. 
.  26,  Homicide,  ${  518-53&1 

Appeal  from  District  Court,  Borleeon  Coun- 
ty;  E.  R.  Sinks,  Judge. 

Franlf  Mitchell  was  couTicted  of  murder 
In  the  first  degree,  and  he  appeals.    AfQrmed. 

F.  J.  McOord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Ar^ellant  was  convicted 
upon  a  plea  of  guilty  of  murder  In  the  first 
degree,  and  his  punishment  assessed  at  death. 

We  find  no  bills  of  exceptions  in  the  record. 
The  court  properly  charged  on  both  degrees 
of  murder.  The  record  shows  that  appellant 
was  properly  warned  before  entering  his 
plea. 

Appellant's  second  assignment  of  error 
complains  that  the  court  erred  In  permitting 
the  introduction  of  the  voluntary  statement 
made  by  appellant  at  the  examining  trial. 
There  Is  no  bill  reserved  to  the  statement; 
hence  the  ruling  of  the  court.  If  erroneous, 
cannot  be  reviewed.  If  we  were,  under  the 
rules  of  this  court,  permitted  to  look  at  the 
testimony,  It  would  disclose  the  fact  that 
th^  proper  predicate  was  laid. 

Appellant's  third  ground  complains  that  the 
court  erred  In  not  granting  the  same,  on 
the  ground  of  newly  discovered  evidence, 
to  the  effect  that  appellant  was  of  unsound 
mind,  and  that  be  could  prove  same  by  two 
witnesses  who  live  in  Burleson  county.  There 
Is  no  affidavit  attached,  and  no  legal  showing 
In  the  motion  complying  with  the  rules  of  the 
statute  In  reference  to  newly  discovered 
evidence.  l%ese  alone  are  the  grounds  urg- 
ed by  appellant  for  a  new  trial.  In  addition  to 
the  fact  that  the  verdict  is  contrary  to  the 
law  and  the  evidence.  The  evidehce  shows  a 
cruel  and  unprovoked  murder  on  the  part  of 
appellant.  Appellant  slipped  Into  the  house 
where  deceased  was  sleeping,  and  with  an  axe 
crushed  her  head,  and  the  record  shows  that 
this  was  done  because  he  was  mad  at  her. 
The  act  was  done  with  premeditated  design 
and  with  a  deliberation  that  amply  warrant- 
ed the  Jury  in  assessing  the  death  penalty. 

The  judgment  is  in  all  things  affirmed. 

HENDERSON,  J.,  absent 


NORRIS  T.   STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  20, 
1907.    Rehearing  Denied  Dec.  18,  1907.) 

1.    WlTNESSKS— iMPBACHlfEWT— EVIDBWCB. 

Where  accused  introduced  witnesses  B.  and 
L.  to  impeach  prosecutor,  a  deputy  sheriff,  for 
truth  and  veracity,  and  their  testimony  covered 
some  six  or  eight  months  prior  to  the  alleged 
offense,  the  state  could  introduce  a  petition  ad- 
dressed to  the  sheriff  requesting  prosecutor's 
appointment  as  a  deputy,  whiph  had  been  signed 
by  such  witnesses  some  seven  or  eight  months 


prior  to  the  trial  of  the  case,  in  which  they  stat- 
ed  that  prosecutor  was  a  safe,  reliable,  truthful* 
and  honest  man. 

2.  CbiminaIi  LiAW— Appeal— Bill  of  Kxckp- 

TIONB. 

An  order  denying  a  motion  to  ouash  th^ 
venire  cannot  be  reviewed  on  appeal  where  it  i» 
not  presented  by  a  bill  of  exceptions. 
8.  Same— Tbial— RKQtTESXKD  Chaboxb. 

Request    to   charge   covered    by   the    main 
charge  mny  be  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  2011.] 

Appeal  from  Smith  County  Cotirt;  J.  A. 
Bulloch,  Judge. 

B.  A.  Norrls  was  convicted  of  violating  the 
local  cation  law,  and  he  appeals.    Affirmed. 

Hanson  &  Robertson,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  ft>r  the  State. 

BROOKS,  J.  This  is  a  oonvlctlrat  for  vio- 
lating the  local  option  law ;  the  punishment 
assessed  being  a  fine  of  flOO  and  20  days' 
imprisonment  in  the  county  jail. 

Appellant's  first  bill   of   exceptiona  com- 
plains of  the  following:  Tbe  prosecuting  at- 
torney offered  in  evidence  a  petition  signed 
by  a  large  number  of  the  neighbors   and 
friends  of  the  witness  J.  8.  O'Neal,  including 
the  names  of  defendant's  witnesses  T.  H.  C. 
Butler  and  Bud  Lawrence,  petitioning  th» 
sheriff  of  Smith  county,  Tex.,  to  appoint  the 
prosecuting  witness  Jas.   S.   O'Neal   deputy 
sheriff.    The  petition  was  signed  some  time 
in  November  or  December,  1906.    Defendant 
objected  to  the  introduction  of  same,  for  the 
reason  that  same  was  signed  some  seven  or 
eight  months  prior  to  the  trial  of  this  cause, 
and  the  question  at  issue  was  the  general 
reputation  of  the  said  O'Neal  for  truth  and 
veracity  In  the  community  in  which  he  lived 
at  the  time  of  the  trial  of  said  cause,  and  not 
some  seven  or  eight  months  prior  to  said 
time;    furthermore,   said  petition   was  only 
the  individual  opinions  of  the  signers  of  said 
petition,  and  not  the  opinion  and  reputation 
as  expressed  by  the  community  at  large,  and 
was  therefore  inadmissible.    The  court  over- 
ruled the  objections,  and  permitted  the  In- 
troduction of  the  petition,  at  least  that  part 
of  it  showing  that  the  above  witnesses  signed 
same.    The  bill,  however.  Is  approved  witli 
this    explanation:    "That    defendant    intro- 
duced T.  H.  C.  Butler  and  Bud  Lawrence  as 
witnesses  to  Impeach  state's  witness  O'Neal 
for  truth  and  veracity,  and  covers  some  six 
or  eight  months  of  time  prior  to  the  alleged 
sale.    And  the  cotmty  attorney  then  intro- 
duced a  petition  addressed  to  the  sheriff  of 
Smith  county,  with  witnesses  Butler  and  Law- 
rence's names,  and  said  petition  stated  that 
O'Neal  was  well  known  to  each  of  them,  and 
he  was  a  safe,  reliable,  truthftil,  and  bcHaest 
man,  and  only  Butler's  and  Lawrence's  names 
were  allowed  to  be  shown  to  the  jury  as  Im- 
peaching them,  or  show  their  attitude ;  Jt  be- 
ing also  shown  that  recently  Butler  had  fall- 
en out  with  O'Neal  and  Lawrence  was  on  de^ 
fendant's  liquor  deal^s  bond."    Clearly,  un- 


Digitized  by 


Google 


T«x.) 


N0BRI8  ▼.  STATE. 


137 


der  Oa  efxplanatlon  of  the  court,  the  testi- 
mony was  entirely  admissible.  Tliese  wit- 
nesses were  brouglit  In  by  appellant  to  Im- 
peach the  prosecatlng  witness.  In  substance, 
that  shows  a  lack  of  rerlty  In  their  state- 
ment against  appellant  All  that  contradicts 
their  statemoitB  is  entirely  admiasible;. 

Appellant  complained  of  the  failure  of  the 
court  to  quash  the  venire.  Tbexe  Is  no  blU 
presenting  the  matter,  and  therefore  tame 
cannot  be  reviewed. 

We  liave  carefully  read  the  conrf s  charge, 
and  in  our  opinion  it  is  a  proper  presentation 
of  the  law  of  tills  case.  As  far  as  applicable, 
the  special  charges  were  covered  by  the  main 
charge. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 

HENDERSON,  J.,  absent. 


NOBRIB  V.    STATa 

(Court  of  Oriminal  Appeals  of  Texas.    Nov.  20, 
1907.    On  Re'^earinfT,  Dec.  18,  190T.) 

1-  CanfiNAL  Law— Appeal— OoNTiNOANCK — 
DbniaIt— Revikw— Bill  or  Exceptions. 
An  order  denying  accused's  application  for 

a  continnance  cannot  l>e  reviewed,  where  it  is 

not  presented  by  a  bill  of  ezceptioos. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

▼oi.  15,  Criminal  Law,  {  2926.] 

2.  iRTOXiOATino  Liquoxs— Wborsful  Salb— 

BVIDBROB— VESniOT. 

Eividence  held  to  sustain  a  conviction  for 
▼iolatiBg  the  local  option  law; 

[Ed.  Note.— Por  cases  to  pohit  see  Cent  Dig. 
vol.  28.  Intoxicating  Liquors,  f{  300-322.] 

On  Rehearing. 

8.  CBminAL  Law  — Appeal- EzoEFTiORB  — 
Bill  or  Exceptions. 

A  redtal  in  a  judgment  overmling  accused's 
application  for  a  continuance  that  he  excepted 
was  insufficient  to  justify  a  review  of  the 
ruling  on  appeal,  in  the  absence  of  a  bill  of  ex- 
ceptions reserved  during  the  term. 

4.  Bah»—Venise— Motion  to  Quash- Mat- 
ters op  Fact— Bill  op  Exceptions. 

Where  a  verified  motion  to  quash  the  venire 
aliened  matters  of  fact  an  oraer  denying  the 
motion  could  not  i>e  reviewed  on  appeal,  in  the 
abseace  of  a  proper  bill  of  exceptions  preserv- 
ine  the  pvirinnce  mtroduced  to  substantiate  the 
facts  alleged. 

5.  Same— STATEMENTS   IN   MonoR   FO|i   New 
Trial — ^Assionkents  op  Ebbob. 

Statements  in  a  motion  for  a  new  trial  or 
assignments  of  error  concerning  matters  of  fact 
on  which  rulings  were  based  are  insufficient  to 
justify  a  review  of  the  rulings,  in  the  absence 
of  a  bill  of  exceptions  preserving  the  evidence 
introduced  to  establish  the  facta  alleged. 
.8.  Sams— Pbbsuuptionb. 

In  the  absence  of  evidence  of  matters  of 
fact  on  which  a  ruling  was  luised,  the  Court  of 
Criminal  Appeals  will  presume  that  the  ruling 
was  correct ;  the  party  alleging  error  being 
required  to  overcome  such  presumption. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  |  3015.] 

Appeal  from  Smith  County  Court;   J.  A. 
Bolloch,  Judge. 
B.  A.  Norris  was  convicted  of  violating  the 


local  option  law,  and  he  appeals.    .MBrmed. 
Motion  for  rehearing  overruled. 

Hanson  &  Robertson,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction 
for  violating  the  local  option  law. 

Appellant's  insistence  that  the  court  erred 
In  refusing  his  application  for  a  continuance 
cannot  be  considered.  A  bill  of  exceptions 
was  not  reserved  to  the  ruling  of  the  court 
A  bill  of  exceptions  was  reserved  to  some 
comments  and  argument  of  the  county  attor- 
ney. As  explained  by  the  court  in  qualify- 
ing the  bill,  the  language  used  is  not  of  suffl- 
dent  importance  to  require  a  reversal.  The 
court  indicates  in  the  qualification  that  the 
remarks  of  the  county  attorney  were  in  reply 
to  those  used  by  appellant's  counsel.  There 
is  a  direct  conflict  in  the  testimony;  the 
state's  evidence  showing  that  spme  of  the 
whisky  bought  by  the  state's  witness  was  In 
violation  of  the  law  and  not  under  prescrip- 
tion, as  claimed  by  appellant.  Appellant  in- 
troduced two  prescriptions,  each  one  for  two 
pints  of  whisky,  signed  by  different  physi- 
cians, l^ese  prescriptions  purported  to  have 
been  made  in  favor  of  the  prosecuting  wit- 
ness. Witness  admits  getting  one,  but  denies 
receiving  the  other  prescription,  and  states 
that  he  did  not  know  the  physician  who  is 
supposed  to  have  given  the  second  prescrip- 
tion. There  being  a  conflict  in  the  testimony, 
the  physician  who  should  have  given  the 
second  prescription  does  not  testify,  and,  as 
the  evidence  is  presented,  we  do  not  feel  Jus- 
tified in  reversing  the  Judgment 

It  is  therefore  affirmed. 

HENDERSON,  J.,   absent 

On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  Motion  for  rehearing  Is 
filed  asking  a  revision  of  a  former  affirmance 
and  alleging  grounds  of  error. 

Appellant's  first  reason  is  that  the  trial 
court  erred  in  refusing  to  continue  the  case, 
and  that  this  court  erred  in  not  reversing  on 
account  of  such  ruling  of  the  court  contend- 
ing that  exception  was  duly  reserved.  In  the 
Judgment  overruling  the  application  for  con- 
tinuance, it  is  recited  that  appellant  excepted. 
This  is  not  sufficient  Unless  a  bill  of  excep- 
tions is  reserved  during  the  term,  to  the 
overruling  of  an  application  for  a  continuance 
the  matter  will  not  be  revised  on  appeal.  For 
collation  of  numerous  authorities,  see  White's 
Ann.  Code  Cr.  Proc.  §  645.  It  has  been  ex- 
pressly held  In  numerous  cases  that  a  recital 
in  the  Judgment  that  a  continuance  was  re- 
fused, and  that  the  defendant  excepted,  does 
not  supply  the  place  of  a  specific  bill  of  excep- 
tions to  the  overruling  of  the  continuance. 
Oaston  V.  State.  11  Tex.  App.  14S ;  Prator  v. 
State,  15  Tex.  App.  863;  Hollis  v.  State,  9 
Tex.  App.  643 ;  Nelson  v.  State,  1  Tex.  App. 
41 ;    Harris  v.  State,  40  Tex.  Cr.  R.  8,  48  S. 
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W.  602;  Orifflth  t.  State,  89  S.  W.  832,  14 
Tex.  Ct  Rep.  9. 

Appellant  made  a  motloii  to  quash  the  re- 
nlre,  bnt  this  was  not  noticed  In  the  former 
opinion,  because  not  presented  by  a  bill  of 
exceptions.  The  motion  .alleges  matters  of 
fact.  If  any  evidence  was  Introduced  to 
sustain  the  grounds  of  the  motion,  it  is  not  in 
the  record,  nor 'was  any  bill  of  exceptions  re- 
served. Wherever  matters  of  fact  are  Involv- 
ed in  the  rulings  of  the  trial  court,  such  rul- 
ings will  not  be  revised  on  appeal,  unless  the 
facts  are  substantiated  by  proper  bills  of  ex- 
ceptions. Statements  in  a  motion  for  a  new 
trial,  or  assignments  of  error,  will  not  be 
sufficient.  In  the  absence  of  evidence  of  mat- 
ters of  fact,  this  court  on  appeal  will  Indulge 
the  presumption  that  the  rulings  of  the  trial 
court  were  correct,  and  this  presumption  must 
be  overcome  by  the  party  alleging  the  error. 
In  regard  to  this  motion  to  quash  the  venire, 
matters  of  fact  are  stated  why  the  motion 
should  have  been  sustained.  This  is  sworn  to 
by  appellant  This  does  not  sufficiently  pre- 
sent the  question  to  this  court  to  require  a 
revision  of  the  court's  ruling.  We  have  noth- 
ing before  us,  except  the  statements  of  the 
motion  and  the  action  of  the  court  over- 
ruling It  We  are  of  opinion  that  tbis  matter 
is  not  sufficiently  presented  to  call  for  a  re- 
vision. We  do  not  believe  there  is  any  error 
in  regard  to  the  remarks  of  the  county  attor- 
ney sufficient  to  require  a  reversal,  as  was 
said  in  the  former  ppiuion. 

The  motloD  for  rehearing  Is  therefore  over- 
ruled. 

HBNDHRBON,  J.,  absent 


BARItEiS  V.  STATB. 

(Oonrt  of  Orlminal  Appeals  of  Texas.    Nov.  20, 
1907.     Reheaihv  Denied  Dec.  18,  1907.) 

1.  HOUIOIDB— EVIDENCIB— ADMISSIBILinT. 

On  a  trial  for  the  killing  of  an  officer  by 
accused  while  resistine  arrest,  the  testimony  of 
a  witness  that  after  decedent  had  arrested  ac- 
cused they  went  off  peaceably,  without  any 
trouble,  was  comi>etent,  the  appearance  of  ac- 
cused as  to  being  angry  or  otherwise  being  a 
legitimate  inquiry. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  S  341.] 

2.  CaiinNAL  Law  —  BviDKNOX  —  Opinion  '  or 
Witness. 

The  statement  of  a  witness  that  after  an 
officer  bad  arrested  accused  they  went  off  peace- 
ably, without  any  trouble,  was  not  objectionable 
as  the  opinion  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §|  1040,  1041,  1042, 
1044.] 

8.  HOMICIDB  —  BVIOXNCK  —  Adiussibiuty  — 

Pbejudice. 

On  a  trial  for  homicide  committed  by  ac- 
cused while  temporarily  in  a  town,  questions 
asked  accused  on  crosa-ezamination  as  to  why 
be  stopped  in  the  town,  followed  by  answers 
that  he  wanted  to  stop  there  to  see  friends,  were 
not  prejudicial. 


4.  Cbiuiral  IjAW  — Rbvikw  — Admissioh  o» 
BviDENCB— Bill  of  EIxcbftions. 

A  bill  of  exceptions  complaining  of  the  over^ 
ruling  of  objections  to  questions  ask^  accused 
while  testifying,  which  does  not  show  the  an- 
swers, is  defective,  and  the  appellate  court  will 
not  look  at  the  statement  of  facts  to  see  what 
the  answers  were. 
6.  Same— Evidence— AoiasBiBitiTT. 

Where  the  state  had  not  attempted  to  show 
that  a  third  person  had  not  had  a  talk  with  de- 
fendant's witness,  to  which  he  bad  testified,  the 
sustaining  of  objections  to  questions  showing 
how  accused  learned  of  tlie  person's  testimony 
was  proper. 

6.  Same. 

Where  a  witness  for  the  state  testified  that 
he  had  been  a  deputy  sheriff  for  a  number  of 
years,  and  that  the  pistol  used  by  accused  was 
a  38  caliber,  long  barrel,  it  was  not  error  to  per- 
mit him  to  state  that  the  pistol  was  a  deadly 
weapon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  14,  Criminal  Law,  H  1053-1055.] 

7.  Sake  —  Evidence  —  Statements  oi'  Thibd 
Febsons. 

On  a  trial  for  the  murder  of  a  police  officer 
by  accused  while  resistinp;  arrest  evidence  that 
tne  police  officer  had  received  instructions  to  ar- 
rest accused,  either  for  the  offense  of  disturbing 
the  peace  or  for  carrying  a  pistol,  was  ad- 
missible, though  the  instmctlons  were  given  to 
J^e  officer  in  the  absence  ot  accused. 
(^  HoMioiDE— Evidence— Admibsibilttt. 

On  a  trial  for  the  murder  of  a  police  officer 
by  accused  while  resisting  arrest  it  was  proper 
for  the  state  to  show  a  basis  for  a  legal  arrest. 

9.  Obiminai,  Law  —  Evidence  —  Oboeb  of 
Fboof. 

The  fact  that  evidence  received  in  rebuttal 
was  not  rebuttal  did  not  make  it  inadmissible, 
wliere  it  was  introduced  before  the  trial  termi- 
nated. 

[Ed.  Note.— For  nises  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {{  1609,  1610.] 

10.  Homicide  —  Habmlbsb  Bbbos— AoiaasioN 
or  Evidence. 

On  a  trial  for  the  murder  of  a  poliM  of- 
ficer by  accused  while  resisting  arrest,  the  ad- 
mission of  evidence  of  a  conversation  between 
decedent  and  another  officer  with  respect  to 
the  latter's  desire  to  arrest  accused  waa  harm- 


[E^d.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  26,  Homicide,  |g  709-713.] 

11.  Witnesses — Competenct— KROwLSDas  of 
Facts. 

Where  the  state  claimed  that  decedent  was 
shot  from  the  back,  and  defendant  claimed  the 
contrary,  the  court  properly  excluded  the  testi- 
mony of  a  witness  as  to  the  location  of  the  fatal 
bullet  wound,  based  on  knowledge  obtained  by 
observing  the  undertaker  probing  the  wound,  the 
witness  being  unable  to  state  that  the  probe  fol- 
lowed the  wound. 

[Ed.  Note.— For  cases  in  i>oint  see  Cent  Dig. 
vol.  60,  Witnesses,  {{  80-87.] 

12.  Homicide— Chabaoteb  of  Decedent— Ad- 
hibsibilitt. 

Where  there  was  no  evidmce  that  decedent 
made  any  threats  of  violence  toward  accused, 
who  was  igDomnt  of  decedent's  reputation  tor 
violence,  the  exclusion  of  evidence  of  such  repa- 
tation  was  not  erroneous. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §!  312-316.] 

13.  Sams— Exclusion  or  Evidence. 

On  a  trial  for  the  murder  of  a  police  of- 
ficer by  accused  while  resisting  arrest,  the  re- 
fusal to  strike  out  the  state's  testimony  that  de- 
cedent arrested  accused  for  unlawfully  carry- 
ing a  pistol,  on  the  ground  that  there  was  no 
testimony  that  decedent  informed  accused  at  the 
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time  of  the  arrest  that  he  was  arrested  for  carry- 
tDK  a  pistol,  «as  not  erroneoas,  since  the  circum- 
stances mi{^t  warrant  the,  jury  in  believing  that 
decedent  so  informed  accused. 

14.  Same— EviOENCB— Admissibiliit. 

On  a  trial  for  the  murder  of  a  police  officer 
by  accused  while  resisting  arrest,  made  without 
warrant,  ordinances  showins  the  authority  of  a 
police  o£Soer  to  arrest  without  warrant  were 
properly  leoeived  in  evidence. 

is.  Savk  —  Hajucless  Ekbob  —  Aduissior  or 

Btidknob. 

Where,  on  a  trial  for  the  murder  of  a  ^lice 
officer  by  accused  while  resisting  arrest  without 
warrant,  the  jury  found  that  the  arrest  was  il- 
legal by  rendering  a  verdict  of  manslaughter, 
any  error  in  receiving  in  evidence  osdinances 
showing  the  authority  of  police  officers  to  arrest 
without  warrant  was  harmless. 

[£d.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  26,  Homicide,  §{  70&-713.] 

16.    SaKK— EVIDEHOB— iNSTBtrcnONS. 

Where,  on  a  trial  for  the  murder  of  a 
police  officer  by  accused  while  resisting  arrest, 
the  evidence  was  conflicting  on  the  issue  wheth- 
er the  arrest  was  legal,  the  court  properly  de- 
fined a  legal  arrest  and  submitted  the  question 
to  the  Jury. 

Ai^>eal  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Walter  Earles  was  convicted  of  manslaugb- 
ter,  and  he  appeals.    Affirmed. 

J.  T.  Williams,  for  appellant  F.  J.  Mo- 
Cord,  Asst  Atty.  Gen.,  and  Richard  Mays, 
for  the  Stat& 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  tour  years'  confinement  in  the  peniten- 
tiary. 

This  case  has  been  appealed  to  this  court 
twice  before  this  appeal.  The  former  opin- 
ions In  the  case  will  be  found  in  86  S.  W.  1, 
12  Tex.  Ct  Rep.  207,  and  W  8.  W--  464,  16 
Tex.  Ct  Rep.  223,  respectively.  For  a  state- 
ment of  the  evidence,  see  the  former  opiu- 
ions. 

Bill  of  exceptions  No.  1  shows  that  the 
state  was  permitted  to  prove,  on  cross-exam- 
ination of  Roy  Canady,  that  after  deceased 
Maddux  arrested  appellant  they  went  off 
peacefully  without  any  trouble.  Appellant 
objected  to  this  testimony  on  the  ground  that 
It  was  Immaterial,  and  a  conclusion  of  the 
witness.  The  appearance  of  appellant  as  to 
whether  he  was  angry  or  not  is  legitimate 
matter  for  inquiry,  and  it  Is  not  an  opinion 
of  the  witness  to  testify  to  same.  Bill  of  ex- 
ceptions No.  2  complains,  in  substance,  of  the 
same  character  of  testimony.  Bill  of  ex- 
ceptions No.  3  complains  of  the  following: 
On  cross-examination  of  appellant  he  was 
asked  the  following  questions:  "Q.  You  say 
that  you  were  on  your  way  from  Wortham 
to  Dallas?  A.  Yes,  sir.  Q.  What  did  you 
'stop  at  Corsicana  for?  A.  Just  simply  be- 
cause I  had  decided  I  would  stop  off  there 
until  M(»iday  morning.  (Appellant's  counsel: 
I  urge  this  objection  to  that:  I  don't  believe 
it  Is  material  to  state  why  he  stopped  oS  in 
Corsicana.  The  Court:  Witness  has  answer- 
ed the  qneatlon.    Appellant's  counsel:  Well, 


I  object  to  any  .further  examination  on  that 
question.)  Q.  Well,  what  did  you  st<9  there 
for?  (Mr.  Williams:  I  make  the  objection. 
The  (jourt:  I  overrule  the  objection.  Appel- 
lant's counsel:  I  except  to  the  ruling  of  the 
court)  Witness:  Well  I  told  you  while  ago 
I  stopped  because  I  decided  I  wanted  to  stop 
off  there  and  decided  to  stay  imtil  Monday 
morning.  I  struck  up  with  some  parties  I 
had  been  very  good  friends  with  and  had  not 
seen  them  for  some  time,  and  stopped  over 
there  until  Monday."  We  can  see  no  possi- 
ble objection  to  this  testimony  under  any 
phase  of  the  law  of  this  state.  If  appellant 
stopped  off  for  an  Innocent  purpose,  which  he 
testifies  he  did,  it  could  not  possibly  hurt 
him.  If  he  stopped  off  for  an  illegal  pms 
pose.  It  might  have  been  legitimate  testimony 
Id  the  trial  of  this  case;  not  necessarily  so, 
however,  but  clearly  In  the  light  of  this  bill 
there  could  have  been  no  injury  to  appellant 

Bill  of  exceptions  No.  4  shows  that  while 
appellant  was  on  the  stand  counsel  for  the 
state,  on  cross-examination,  asked  him  the 
following  questions:  "Q.  How  many  times 
had  you  been  to  the  ollmlll  to  see  Batson? 
A.  Why  I  was  down  there  two  or  three  times 
that  day.  Q.  Yon  had  your  pistol  down  there 
with  you?  A.  Down  there  at  the  mill."  Ap- 
pellant's coimsel  objected  on  the  ground  that 
it  Is  Immaterial  whether  defendant  bad  a 
pistol  and  was  carrying  It  at  the  ollmill, 
which  objection  the  court  overmled.  This 
bill  Is  wholly  defective  In  that  no  answer 
of  the  witness  Is  shovrn  by  the  bill.  We  will 
not  look  at  the  statement  of  facts  to  see  what 
his  answer  was.    The  bill  must  be  complete. 

Bill  of  exceptions  No.  6  shows  the  follow- 
ing: Appellant's  witness  T.  W.  Hosklns  was 
placed  upon  the  stand,  and  the  following 
questions  propounded  to  him:  "Q.  Do  you 
remember  having  a  conversation  with  Mr. 
Grantham,  right  after  the  jury  had  received 
the  Instruction  of  the  court'  and  they  had  re- 
tired, a  short  while  after  that?'  The  state 
objected  on  the  ground  that  it  was  Immate 
rial.  Appellant's  counsel:  "They  asked  bin: 
(Grantham)  that  question  and  drew  it  out^ 
and  wanted  to  know  how  It  got  to  me.  The 
(Tourt:  The  question  Is  now,  yon  propose  to 
prove  by  this  witness  what  Grantham  told 
him?  Mr.  Williams:  Yes;  and  how  we  got 
on  to  Grantham's  testimony."  The  objection 
was  sustained.  The  bill  Is  approved  with 
this  statement:  "There  was  and  had  been  no 
attempt  by  the  state  to  show  that  Grantham 
did  not  have  a  talk  with  Hosklns,  to  wttlcb 
he  had  testified."  There  certainly  could  have 
been  no  error  in  the  ruling  of  the  court 

BUI  of  exceptions  No.  6  shows  that  the 
state's  witness  Bradley  was  asked  if  the  pis- 
tol used  by  Earles  was  a  deadly  weapon, 
and  witness  answered  that  It  was  a  very 
deadly  and  dangerous  weapon.  The  court 
approved  the  bill  with  the  statement  that  the 
witness  had  testified  that  he  was  a  deputy 
sheriff  and  had  been  for  a  long  number  of 
years;  that  the  pistol  In  question  was  a  S8 

Digitized  by  VjOOQIC 


140 


100  SOUTHWESTSBN  REPORTEB. 


(Xex. 


caliber,  long  barrel,  and  then  answered  as 
shown  In  the  foregoing  bill.  There  was  no 
error  in  the  admission  of  this  testimony. 

Bill  of  exceptions  No.  7  complains  of  the 
following  testimony  of  the  witness  Ricker: 
"I  obserred  the  arrest  of  Earlea  by  deceased. 
He  went  straight  on  with  him.  Never  made 
any  halt  The  morning  of  the  arrest  deceased  , 
was  on  duty  with  me.  The  chief  of  police 
saw  deceased  and  I  together  that,  morning, 
and  made  a  statement  to  ua  In  reference  to 
making  an  arrest  of  appellant  He  Instmct- 
ed  us.  If  we  fonnd  Earles  that  day,  to  arrest 
him  for  disturbing  the  peace.  I  don't  re- 
member that  he  said  anything  about  blm  car- 
rying a  pistol.  I  had  no  conversation  with 
deceased  before  the  chief  of  police  Instruct- 
ed us  to  arrest  Buries.  I  bad  a  conversation 
with  deceased  after  that  about  9  o'clock. 
We  had  left  the  city  hall,  going  up  town. 
After  our  conversation  with  the  chief  of  po- 
lice deceased  did  not  say  what  he  wanted 
Earles  for.  He  was  just  talking  about  the 
description  of  Earles.  Neither  one  knew 
him,  and  he  remarked  then  that  he  had  been 
told  that  appellant  had  a  pistol;  that  John 
Nntt  had  told  him  that  morning.  He  did  not 
say  whether  he  wanted  to  arrest  him  for  car- 
rying a  pistol  or  what.  He  did  say  that  he 
had  been  told  that  he  had  a  pistol." 

John  Stewart  a  witness  for  the  state,  tes- 
tified that  he  was  city  marshal  of  Corsicana. 
"On  the  morning  of  the  day  that  Maddux 
was  killed,  in  response  to  a  request,  I  went 
out  to  Dean's  house.  When  I  returned  to 
the  city  hall  I  gave  Instructions  to  Ricker 
and  Maddux,  policemen,  on  day  duty  at  that 
time,  to  arrest  appellant  If  they  met  up  with 
him.  I  told  them  they  could  get  him  for 
two  offenses,  one  for  disturbing  the  peace, 
and  one  for  c&rrylng  a  pistol.  I  told  them 
he  had  a  pistol  on.  There  was  no  warrant 
for  the  arrest  of  appellant,  nor  any  complaint 
filed  in  the  city  court"  'This  testimony  was 
clearly  admissible.  It  does  not  come  within 
the  rule  of  third  parties  talking  out  of  the 
presence  of  appellant  Invoked  by  appellant 
for  Its  exclusion  in  this  case.  It  Is  proper 
and  Incumbent  upon  the  state  to  show  a 
basis  for  the  legal  arrest  and  If  the  deceased 
liad  been  informed,  as  this  witness  testifies, 
that  8pi)ellant  had  a  pistol,  or  had  been  car- 
rying a  pistol,  be  had  a  right  to  arrest  with- 
out a  warrant 

Appellant  objects  to  the  testimony  of  W. 
M.  Ellis  and  J.  W.  Gilllsple  on  the  ground 
that  same  was  not  In  rebuttaL  The  bill  does 
not  state  what  they  testified  to,  and  hence  is 
defective.  The  sheer  fact  it  was  not  in  re- 
buttal would  not  make  it  inadmissible  If  It 
was  introduced  before  the  trial  terminated. 
The  court  says  that  the  testimony  was  in 
contradiction  of  testimony  offered  by  appel- 
lant We  find  no  error  in  the  ruling  of  the 
court 

BUI  of  exceptions  No.  9  shows  the  state's 
witness  Bradley  testified  as  follows :  "I  met 
deceased  at  Klber  &  Cobbs"  corner,  and  had 


a  conversation  with  deceased  about  defend- 
ant Q.  Did  he  (deceased)  tell  you  la  that 
conversation  on  said  comer  that  be  wanted 
to  arrest  Earles?  A.  Yes;  said  he  was  hunt- 
ing htm.  Q.  Did  you  tell  deceased  that  yoo 
wanted  Earles  also  7  A.  Yes.  Q.  Did  you 
tell  deceased  in  that  conversation  what  yoo 
wanted  Earles  for?  A.  I  did  not"  Appel- 
lant objects  to  this  testimony  on  the  ground 
that  It  was  a  conversation  between  two  offi- 
cers in  the  absence  of  appellant  and  was 
hearsay,  and  not  a  i>art  of  the  res  gestae. 
We  do  not  think  there  was  any  error  in  the 
ruling  of  the  court  At  least  it  was  harm- 
less. 

Bill  of  exceptions  No.  10  shows  ttiat  the 
state's  witness  C.  W.  Taylor  testified  that  he 
saw  Mr.  Sutherland,  the  undertaker,  insert 
a  probe  into  the  wound  in  the  body  of  de- 
ceased after  he  was  dead.  The  wound  was 
on  the  left  side  of  the  body.  He  could  not 
swear  whether  he  followed  the  course  of  the 
bullet  or  not.  "I  was  not  watching  him  wlien 
he  found  the  direction  he  afterwards  told 
me  about  The  undertaker  entered  a  metal 
probe  a  little  thicker  than  a  pencil,  aboat  8 
or  10  Inches  long,  sharp  at  one  end.  He 
worked  In  the  wound  with  that  probe  for 
three  or  four  minutes.  I  was  watching  bim. 
He  was  trying  to  find  the  direction  of  the 
bullet  After  he  had  worked  two  or  three 
minutes,  he  did  not  find  the  direction  the  bul- 
let had  taken.  1  stepped  around  on  the  otli- 
er  side  of  the  body,  and  presently  he  called 
to  me,  and  I  went  around  to  the  other  side 
of  the  table,  and  he  was  then  pushing  the 
probe  clear  into  the  body  perfectly  easy."  The 
defendant  then  offered  to  prove  by  said  wit- 
ness what  angle  said  probe  was  working, 
whether  straight  in  or  to  the  side ;  the  state's 
contention  being  that  Maddnx  was  shot  from 
the  back,  and  the  defendant  the  contrary. 
The  state  objected  to  this  witness  stating  at 
what  angle  the  probe  was  working,  unless  he 
could  state  that  it  was  following  the  wound. 
The  witness  stated  he  could  not  state  this, 
and  that  be  had  told  appellant's  counsel  he 
thought  his  testimony  would  not  be  admitted, 
but  that  he  ought  to  have  the  underteker. 
It  further  appeared  the  undertaker  lived  in 
Corsicana,  and  no  process  had  been  Issued  for 
him.  Objection  of  the  state  was  sustained. 
This  bill  was  prepared  by  the  court  in  lien 
of  one  prepared  by  appellant  We  do  not 
think  there  was  any  error  in  the  refusal  of 
the  court  to  permit  the  witness  to  testify  to 
something  he  evidently  knew  nothing  alwut 

Bill  of  exoepticHis  No.  11  shows  that  appel- 
lant offered  various  witnesses  who  knew  the 
general  reputation  of  deceased  in  Corsicana. 
and  that  his  general  reputation  in  said  city 
was  that  of  a  man  of  violent  temper  and  - 
overbearing  dii^Mwltlon,  and  was  a  determin- 
ed man.  Defendant  offered  this  testimony 
to  show  the  jury  that  appellant  was  in  the 
custody  of  a  man  who  not  only  had  the  pow- 
er and  means,  but  was  the  kind  of  a  man 
that  likely  would  have  killed  or  crushed  de- 
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fendant  If  satSi  fbrce  became  necessary  to 
compel  defendant  to  submit  to  the  arrest 
Tbe  state  objected  to  this  testimony  on  the 
ground  that  apiwllant  neither  knew  deceased 
or  had  ever  heard  of  him,  and  tbat  deceased 
did  not  know  appellant.  It  was  not  contend- 
ed that  deceased  made  any  threat  of  any 
character,  or  statements  threatening  violence 
of  any  kind  to  defendant  The  conrt  asked 
counsel  for  appellant  if  he  would  undertake 
to  show  tbat  appellant  knew  of  such  reputa- 
tion of  deceased.  Counsel  for  appellant  stat* 
ed  tbat  be  could  not  show  that  appellant 
knew  It  Tbls  bill  Is  also  prepared  by  the 
conrt  In  lieu  of  appellant's  bill.  We  do  not 
think  there  was  any  error  In  the  ruling  of 
the  court,  since  appellant  could  only  proTe 
deceased  was  a  violent  and  dangerous  char- 
acter. 

BUI  of  exceptions  No.  12  shows  tbat  de- 
fendant, after  tbe  state  bad  closed  Its  evi- 
dence, filed  a  motion  In  writing  asking  tbe 
court  to  strike  out  and  exclude  all  the  testi- 
mony in  support  of  the  theory  of  the  state 
that  Maddux,  the  deceased,  arrested  tbe  ap- 
pellant for  unlawfully  carrying  a  pistol, 
because,  under  the  first  and  second  grounds, 
there  is  no  evidence  that  deceased  arrested 
appellant  tor  carrying  a  pistol.  Tbe  court 
overruled  said  grounds  of  the  motion  and 
approved  the  bill,  stating  that  the  motion 
was  not  before  bim  at  the  time,  but  that  tiie 
motion  Itself  would  be  In  the  record  and 
would  show  tbe  groundsL  Tbe  above  grounds 
appear  to  be  In  tbe  motion.  We  do  not 
think  tbe  court  erred  in  falling  to  exclude 
the  testimony.  The  fact  that  there  is  no  tes- 
timony that  he  informed  appellant  at  the 
time  of  tbe  arrest  that  he  did  so  for  carrying 
a  pistol  would  not  preclude  tbe  arrest  being 
legal,  if  the  circumstances  warranted  tbe  ju- 
ry In  believing  that  he  did  so  Inform  him. 
Tbe  verdict  in  this  case  clearly  shows  the 
Jury  did  not  believe  tbe  arreet  was  legal, 
since  they  found  appellant  guilty  of  man- 
slaughter. 

Bill  of  exceptions  No.  13  shows  the  state 
offered  In  evidence  article  363  of  the  Revised 
Ordinances  of  tbe  city  of  Corsicana,  and 
being  the  same  as  artlde  407  of  the  Revised 
Statutes  of  1895,  also  article  290  of  said  Re- 
vised Ordinances,  and  article  11  of  said  op- 
dinances,  and  also  In  connection  with  said 
ordinances  tbe  state  ofTered  in  evidence  sec- 
tion 48  of  the  Special  Charter  of  the  city  of 
Corsicana,  adopted  and  incorporated  as  a 
part  of  tbe  ordinances  of  said  city  in  1905, 
also  sections  91  and  276  of  said  charter.  Tbe 
same  were  offered  for  the  purpose  of  showing 
that  a  policeman  of  Corsicana  had  authority 
to  make  an  arrest  for  disturbance  of  the 
peace  without  warrant,  whether  the  offense 
was  committed  in  bis  presence  or  view  or 
not  We  do  not  deem  It  necessary  to  copy 
said  ordinances,  but  suffice  It  to  say  that 
same  were  admissible  to  show,  which  they 
did,  tbat  a  policeman  had  a  right  to  arrest 
appellant  for  violations  against  the  peace. 


and  for  carrying  a  pistol.  But  be  this  as  It 
may.  In  view  of  tbe  verdict  In  this  case.  It 
could  not  have  Injured  appellant,  since  the 
Jury  found  In  favor  of  appellant  on  tbe  issue 
of  arrest  when  they  decided  tbat  appellant 
was  guilty  of  manslaughter. 

Appellant  filed  a  motion  for  continuance, 
but  we  do  not  find  any  bill  of  exceptions  re- 
served to  the  overruling  thereof,  hence  same 
cannot  be  considered. 

Tbe  tenth  ground  of  the  motion  for  a  new 
trial  complains  that  tbe  court  erred  in  para- 
graphs 24,  25,  26,  and  27  In  this:  The  court 
used  tbe  following  language:  "If  you  find 
that  the  arrest  of  defendant  by  Maddux  was 
Illegal,"  etc.  "The  vice  In  the  charge  in  said 
paragraphs  is  In  the  court  submitting  the 
question  as  to  the  legality  of  the  arrest  to  tbe 
Jury  to  be  determined  by  tbe  Jury,  as  a  ques- 
tion of  fact  The  court  should  have  excluded 
all  testimony  as  to  the  arrest  for  carrying  a 
pistol,  and  instructed  the  Jury  that  tbe  ar- 
rest was  Illegal,  and  leave  nothing  In  tbls 
respect  for  tbe  Jury  to  pass  on.  Whether  the 
arrest  was  legal  or  illegal  is  a  question  of 
law,  and  a  matter  for  the  court  to  decide, 
and  so  Instruct  the  jury."  The  charge  of  the 
court  was  an  apt  presentation  of  all  tbe  law 
applicable  to  tbe  facts  of  tbls  case.  It  was 
controverted  by  appellant  as  to  whether  tbe 
arrest  was  legal.  The  evidence  Is  conflicting 
on  this  question.  Tbe  court  told  the  Jury 
that  deceased  would  have  a  right  to  arrest 
appellant  for  carrying  a  pistol  without  war- 
rant, but  he  would  not  have  a  right  to  arrest 
him  for  seduction  or  disturbing  the  peace 
without  a  warrant,  and  tbe  court  told  tbe 
Jury,  after  finding  what  wonld  be  a  legal  ar- 
rest that  if  he  was  legally  arrested  appellant 
would  not  have  a  right  to  resist  In  other 
words,  the  evidence  being  conflicting  as  to 
whether  the  arrest  was  legal  or  not  It  was 
tbe  duty  of  tbe  court  to  define  a  legal  arrest, 
which  be  did,  and  then  submit  tbe  issue  to 
tbe  Jury  to  pass  upon.  Instead  of  tbe  charge 
being  erroneous.  It  was  a  proper  way  of  pre- 
senting the  question  to  the  jury.  If  the  evi- 
dence had  been  undisputed  either  way,  then 
It  would  have  been  proper  for  the  court  to 
have  said  tbe  evidence  showed  the  arreet  was 
legal  or  Illegal,  as  tbe  case  might  have  been, 
but  in  tbls  record  the  evidence  la  conflicting. 
We  have  carefully  read  and  reread  the  charge 
of  the  court,  In  tbe  light  of  the  former  opin- 
ions in  this  case,  and  must  say  that  It  covers 
every  possible  phase  of  the  evidence  and 
every  possible  right  of  appellant  thereunder. 
The  Jury  have  seen  fit  to  find  appellant  guilty 
of  manslaughter,  and  this  court  does  not  feel 
called  upon  to  disturb  their  finding. 

In  the  view  of  tbe  writer,  the  previous  opin- 
ion of  tbls  court  was  erroneous  in  holding 
that  appellant  would  have  a  right  to  resist 
an  illegal  arrest  when  tbe  facts  showed  tbat 
be  did  not  know  whether  tbe  arrest  was  legal 
or  not.  I  understand  tbe  law  of  tbls  state 
to  be  that  if  an  officer  arrests  a  party  Illegal- 
ly, and  that  party  does  not  know  whether 
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the  arrest  is  legal  or  not,  bat  draws  a  pistol 
and  kills  the  officer,  that  the  question  of  le- 
gality or  Illegality  of  the  arrest  would  not  be 
In  the  case  at  all.  In  other  words,  appel- 
lant's gnllt  or  Innocence  depends  upon  his 
knowledge  and  intent.  To  say  that  a  defend- 
ant can  kill  a  man,  and  because  the  sabse- 
quent  developments  showed  that  the  man 
killed  had  Illegally  arrested  him,  which  fact 
was  not  Imown  to  appellant  at  the  time  of 
the  killing,  is  a  proposition  that  I  cannot  as- 
sent to.  Appellant's  guilt  is  dep«ident  upon 
upon  his  own  animus  and  Intent  How  can 
one  insist  that  a  killing  is  nothing  but  man- 
slaughter on  a  theory  not  known  to  the  party 
at  the  time  of  the  UlUng?  Of  course,  if  one 
Is  arrested  and  believes  the  arrest  is  illegal, 
and  BO  believing  acts  on  that  l>elief,  then  the 
Issne  of  legality  or  illegality  of  the  arrest  is 
a  pertinent  issue  in  the  trial ;  but  where  one 
submits  to  an  arrest,  not  knowing  whether 
the  arrest  is  legal  or  not,  and  subsequently 
Jerks  loose  from  the  officer  and  kills  him  be- 
cause of  the  arrest,  would  not,  in  my  opinion, 
make  it  any  the  less  murder  because  the  facts 
should  subsequently  show  that  the  arrest 
was  illegal.  To  illustrate:  Suppose  A.  kills 
B.,  and  on  the  trial  of  A.  be  should  get  on 
the  stand  and  swear  that  he  killed  B.  t>ecause 
be  had  seduced  his  daughter,  but  in  that  con- 
nection he  stated  that  the  fact  that  he  had 
seduced  his  daughter  was  made  known  to  him 
subsequent  to  the  Ulling ;  the  killing  having 
taken  place  on  the  first  meeting  after  the 
seduction  would  not  render  the  fact  of  the 
seduction  admissible  to  mitigate  the  punish- 
ment of  A.,  since  A.'s  guilt  Is  dependent  upon 
the  knowledge  and  the  intent  tliat  tie  had  at 
the  time  of  the  killing.  However,  the  court 
bas  twice  differed  with  me  on  this  question, 
and  the  above  views  are  simply  presented  by 
reason  of  tlie  fact  that  I  did  not  state  them 
before. 

Finding  no  error  In  this  record,  and  believ- 
ing from  the  previous  opinions  that  the  ver- 
dict is  warranted  by  the  evidence^  the  Judg- 
ment is  in  all  things  affirmed. 

HENDERSON,  X,  absent 


TRATLER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1907.) 

CsmiNAi.  Law— Apfxai^— Appkai,abiji  Jxjdo- 

KENT. 

Code  Or.  Proe.  1895,  art  84fi,  provides 
that  wlien  a  fine  only  is  assessed,  the  Judgment 
stial!  he  tliat  the  state  recover  of  defendant  the 
amount  of  the  fine  and  the  costs,  and  that  de- 
fendant if  present  be  committed  to  jail  until 
the  fine  and  costs  are  paid,  or,  if  he  be  not 
present  that  a  capias  forthwith  Issue,  etc.; 
also  that  execution  ma^  Issue  against  his  prop- 
erty. Article  846  provides  that  when  the  pnn- 
iahment  is  other  than  a  fine,  the  judgment  shall 
specify  it  and  order  its  enforcement  and  shall 
also  adjudge  the  costs  against  defendant  A 
judgment  was  to  the  effect  that  defendant  ap- 
peared and  was  tried  by  the  court  which  was 
of  the  opinion  that  he  was  guilty,  and  it  was 


"ordered,  adjudged,  and  decreed  by  the  conrt 
that  defendant  be  fined  $100  and  90  days  in  the 
county  jail,  and  costs."  Held,  that  it  was  not  a 
final  judgment  from  which  an  appeal  can  be 
prosecnted. 

Appeal  from  Jefferson  County  Court;  D. 
P.  Wheat  Judge. 

Alex  Trayler  was  convicted  of  crime,  and 
appeals.  On  motion  to  dismiss  appeaL  Mo- 
tion granted. 

B.  E.  Moore,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Oen.,  for  the  Stata. 

DAVIDSON,  P.  J.  The  state  and  the  de- 
fendant c(mcur  In  moving  to  dismiss  the  ap- 
I>eal  for  tbe  want  of  a  final  Judgment  Tbe 
Judgment  is  as  follows:  "On  this  day  this 
cause  came  on  to  lie  beard,  and  defendant 
appeared  in  person,  waived  a  Jury,  and  waa 
tried  by  the  court;  and  the  court  after  hear- 
ing the  evidence  and  argument  of  counsel,  is 
of  the  opinion  that  defendant  la  guilty. 
Wherefore  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  defendant  be  fined 
$100  and  80  daya  in  tbe  county  Jail,  and 
costs." 

Article  84S  of  the  Code  of  Criminal  Proce- 
dure of  1895.  provides:  "When  the  punish- 
ment assessed  against  a  defendant  is  a  pe- 
cuniary fine  only,  the  Judgment  shall  be  that 
the  state  of  Texas  recover  of  tbe  defendant 
the  amount  of  such  fine  and  all  the  costs  of 
the  prosecution,  and  that  the  defendant  if 
present,  be  committed  to  Jail  tmtll  such  fine 
and  costs  are  paid,  or  if  the  defendant  be 
not  present  that  a  capias  forthwith  issue 
commanding  the  sheriff  to  arrest  the  defend- 
ant and  commit  him  to  Jail  until  such  fine 
and  costs  are  paid;  also,  that  execution  may 
issue  against  tbe  property  of  such  defendant 
for  the  amount  of  such  fine  and  coats."  Ar- 
ticle 846,  Code  Cr.  Froc.  1886,  is  as  follows: 
"When  tbe  punishment  assessed  is  other 
than  a.  pecuniary  fine  the  Judgment  shall 
specify  It  and  order  its  enforcement  by  tbe 
proper  procesa  It  shall  also  adjudge  the 
costs  against  the  defendant  and  order  the 
collection  thereof,  as  in  other  cases."  The 
Judgment  as  copied  above,  shows  that  it  does 
not  comply  with  the  provisions  of  the  statute 
In  several  respects.  It  li  only  from  a  final 
Judgm^t  that  an  appeal  can  be  prosecuted. 

We  are  of  opinion  that  the  motion  to  dis- 
miss should  be  sustained,  and  it  Is  accordlnf- 
ly  BO  ordered. 

HENDERSON,  J.,  absent 


PATTERSON  v.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dee.  4, 
1907.     Rehearing  Denied  Dec  18,  1907.) 

1.  Hoinoinv— AS8AUI.T  with  Intxrt  to  Mul- 
der—Thbbats. 

Evidence  that  prosecntor  merely  suggested 
to  defendant  prior  to  the  assault,  that  if  de- 
fendant did  not  "quit  making  such  big  talks  and 
threats"  he  would  get  his  head  knocked  off,  such 
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en'dence  ^d  not  reqnlre  the  eourt  to  charge  on 

threats. 

[Ed.  Note.— For  cases  In  point,  tee  Cent  Dig. 
T«ri.  26;  Homicide,  |  622.] 

2.  8AJf»— SE3LF-DnXIf8B. 

Wliere  the  ooDit  properly  charged  tliat  if 
defendant  waa  assaulted  by  prosecutor,  or  proa»- 
cutor  made  any  demonstration  showing  bis  in- 
tent to  do  so,  defendant  could  act  on  such  a«- 
nnlt.  or  apparent  assanit,  and  defend  himself 
against  either  death  or  anticipated  bodily  in>' 
jniT,  the  court  did  not  err  in  limiting  defend- 
ant s  right  of  self-defense  to  the  right  to  defend 
himself  against  the  attaclt  which  prosecutor  was 
making  against  him  at  the  time  defendant  at- 
tacked him. 

[Ed.  Note.— For  cases  in  point.  Me  dent.  Dig. 
ToL  26,  Homicide.  {  622.] 

3.  Savs— SizK  OF  Weapon. 

Where  the  knife  with  which  defendant  at- 
ta^ed  deceased  was  a  deadly  weapon,  the  court 
was  not  leqnired  to  charge  on  the  aiu  of  the 
weapon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  26,  Homicide,  |  tS06.] 

Appeal  from  District  Ootirt,  Fannin  Conn- 
tf,   Ben  H.  Denton,  Judge. 

Mack  Patterson  was  conyicted  of  assanit 
with  intent  to  murder,  and  he  appeals.  Af- 
Bnned. 

McGrady  &  McMabon,  for  appellant.  F. 
J.  McCord,  Asst  Atty.  Geo.,  for  tlie  State. 

BROOKS,  3.  Appellant  was  convicted  of 
assatilt  with  Intent  to  murder,  and  his  pun- 
ishment aaseased  at  confinement  in  tlie  peni- 
tentiary for  two  years. 

The  first  ground  of  appellant's  motion  for 
a  new  trial  complains  that  the  court  erred 
in  falling  to  diarge  on  threats,  on  the  ground 
that  appellant  insisted  that  Jim  Piatt,  the 
injured  party,  a  few  minutes  before  tbe  as- 
sanit tlireatened  defendant  to  knock  his  bead 
off,  and  that  Piatt,  l>efore  the  assault,  waa 
making  preparations  to  carry  sncb  threats 
faito  execution.  The  evidence  does  not  sug- 
gest this  Issue.  The  testimony  shows  that 
Piatt  merely  suggested  to  appellant  that,  If 
he  did  not  quit  making  sncb  big  talks  and 
threats,  be  would  get  bis  bead  knocked  ofl^. 
This  statement  occurred  just  a  few  moments 
before  appellant  made  the  assault  upon  Piatt 
with  the  knife 

Appellant's  second  ground  complains  that 
the  court  erred  in  falling  to  charge  the  jury 
that  if  Piatt  bad  previously  made  an  assault 
apon  defendant  with  a  deadly  weapon,  then 
defmdant  would  have  a  right  to  cut  and 
strike  In  self-defense,  If  by  reason  of  such 
previotis  assault,  coupled  with  the  acts  and 
words  of  said  Piatt,  the  defendant  bad  rea- 
Miable  grounds  for  fearing,  and  did  fear,  at 
the  bands  of  said  Piatt,  death  or  serious 
bodily  Injury ;  and  that  the  court  also  erred, 
hi  paragraph.  18  of  the  charge,  tn  limiting  de- 
fendant's right  of  self-defense  to  the  right  to 
defend  against  an  attack  whidi  Piatt  was 
making  against  defendant  at  the  very  time 
defendant  struck.  The  court  did  not  err  In 
charging  as  suggested.  The  court  properly 
charged  on  tbe  law  of  self-defense  to  tbe  ef- 
fect that  U  appellant  was  assaulted  by  Piatt; 


or  made  any  demonstratioo  diowlng  an  In- 
tention to  do  so,  appellant  oould  act  tipon 
■aid  assault,  or  apparent  assault,  and  defend 
himself  against  either  death  or  antidpaCted 
serious  bodily  injury.  Tbe  court  charged  up- 
on assault  with  intent  to  murder,  aggravated 
assault,  simple  assault,  and  presented  every 
phase  of  appellant's  defense.  There  Is  no 
error  In  tbe  refusal  of  tbe  court  to  charge  on 
tbe  size  of  tbe  weapon  in  this  case,  as  tbe 
evidence  shows,  although  a  knife.  It  waa  a 
deadly  weapon. 

Appellant  complains  of  the  argument  of 
tbe  district  attorney  and  of  employed  coun- 
sel ;  but  tbe  explanation  of  tbe  court  attach- 
ed to  each  bill  of  exceptions  reserved  there- 
to shows  there  was  no  such  error  as  reqolrea 
a  reversal  of'  this  case. 

The  jndgmoit  Is  affirmed. 

HENDERSON,  J.,  absent 


ROSB  T.  BTATB. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  20, 
1907.    Rehearing  Denied  Dec.  18,  1907.) 

L  Labcxnt  —  Takiro  fboh  AorUAL  Possxs- 

BiON— Xicxssrrr. 

A  talcing,  to  constitute  theft,  need  not  be  a 
taking  from  the  actual  possession  of  the  owner ; 
but  a  taking  of  property  without  his  consent, 
when  not  in  his  actual  custody,  with  intent  to 
deprive  liim  thereof  and  to  appropriate  it  to  the 
use  of  tlie  person  taking,  constitutes  theft 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S2,  Larceny,  i  20.] 

2.  Sake— Irstbuctiors— Takiro. 

Where,  on  a  trial  for  theft  there  was  testi- 
mony that  a  person  left  his  pocketbook,  eon- 
tainmg  money  and  a  drink  check,  in  his  trous- 
ers, which  he  had  left  at  tbe  place  where  defend- 
ant was  at  work  to  be  repaired,  and  that  on  re- 
ceiving his  trousers  he  missed  his  pocketbook, 
and  that  he  went  back  and  made  inquiry,  and 
defendant  denied  any  knowledge  thereof,  and  the 
drink  check  was  traced  into  defendant's  posses- 
sion, a  charge  that  a  fraudulent  taking,  to  con- 
stitute theft,  need  not  be  the  taking  from  the 
owner's  actual  possession,  but  that  a  talcing  of 
property  without  his  consent,  when  not  in  liis 
actual  custody,  with  intent  to  deprive  Um  there- 
of, constitutes  theft,  was  correct 

VBU.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  S2,  Larceny,  S  196.] 

S.  Bams— STTFnoncRCT  ot  EyrnxROB. 

On  a  trial  for  theft  there  waa  testimony 
that  a  person  left  his  pockett>ook,  containing 
money  and  a  drink  check,  in  his  trousers  at  the 
place  where  defendant  worked  to  be  repaired, 
that  on  receiving  his  trousers  he  missed  ills 
pocketbook,  that  defendant  denied  any  knowledge 
thereof,  and  the  drink  check  was  traced  into 
his  possession.  Held,  that  it  was  not  error  to 
deny  a  motion  in  arrest,  on  the  ground  that  at 
most  tlie  drink  check  alone  was  traced  into  de- 
fendant's possession  and  that  it  was  insufficient- 
ly described  in  the  indictment 

SEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  82,  Larceny,  {  162.] 

°    Appeal  from  Anderson  County  Court;   R. 
E.  Erwln,  Judge. 

Will  Rose  was  convicted  of  theft,  and  he 
appeals.    Affirmed. 
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Weeks  ft  Whttley,  for  appellant.  P.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  tor  the  State. 

DAVIDSON,  P.  J.  This  prosecution  and 
conviction  was  for  a  misdemeanor  theft;  pan- 
Istuuent  being  assessed  at  $25  fine  and  two 
•days  In  the  connty  Jail. 

The  court  gave  the  following  charge:  "Ton 
are  further.  Instructed  the  fraudulent  taking, 
In  order  to  constitute  theft,  need  not  be  the 
taking  from  the  actual  possession  of  the  own- 
er; but  If  taken  without  his  consent,  when 
not  In  bis  actual  custody,  with  the  Intent  to 
deprive  him  of  the,  value  thereof  and  to  ap- 
propriate it  to  the  use  and  benefit  of  the 
person  taking  it  would  constitute  theft." 
This  is  an  enunciation  of  a  correct  rule  of 
law.  The  testimony  shows  that  the  alleged 
owner  left  his  pocketbook  in  his  pants  pocket 
In  that  part  of  the  house  where  appellant  was 
at  work,  going  off  forgetting  it;  or  rather, 
perhaps,  to  be  more  correct  about  the  state- 
ment, it  was  left  in  the  pocket  of  a  pair  of 
pants  which  be  had  left  at  the  place  where 
appellant  was  at  work  to  be  rq>alred,  or  for 
some  work  to  be  done  on  them.  The  owner 
subsequently  pnt  on  his  pants,  and  went  out 
In  town,  and  missed  his  pocketbook,  which 
contained  abont  $5  in  money  and  a  drink 
check  on  the  Buckhom  saloon.  He  went  back 
to  the  place  and  made  inquiry  for  his  prop- 
erty. Appellant  denied  any  knowledge  of  It, 
and  a  policeman  was  informed  of  the  cir- 
cumstances and  a  description  of  the  property 
given;  among  other  things  a  description  of 
the  drink  check  that  was  in  the  pocketbook 
when  missed.  The  policeman  went  to  the 
Buckhom  saloon  and  inquired  if  any  one  had 
recently  paid  in  at  that  place  a  drink  check. 
Being  Informed  in  the  aflSrmative,  the  bar- 
tender placed  before  him  the  drink  ticket 
that  appellant  bad  paid  him,  with  several 
-other  drink  tickets  that  he  had  on  hand. 
This  drink  check  was  secured  and  identified 
by  the  owner  as  his  property.  The  pocket- 
book  and  money  were  not  recovered.  Under 
these  circumstances  we  think  this  charge  was 
correct  The  court  may  have  even  gone  fur- 
ther and  Informed  the  jury  that  if  the  owner 
had  left  his  pants  at  the  place  in  question, 
containing  the  pocketbook  with  $6  in  money 
and  the  drink  check,  and  if  appellant  had 
found  and  taken  from  the  pants  pocket  said 
pocketbook  with  its  contents,  without  the  con- 
sent of  the  owner,  the  taking  would  be  fraud- 
ulent and  would  authorize  a  conviction.  It 
Is  not  necessary  always  that  the  property 
shall  be  in  the  actual  personal  possession  of 
the  owner.  A  familiar  illustration  of  this 
proposition  is  that  cattle  and  horses  running 
on  their  accustomed  range  are  in  the  poEBes- 
slon  of  the  owner,  as  is  lost  property.  We 
are  not  discussing  a  case  where  the  title  to 
the  property  Is  in  possession  of  one  party  and 
the  property  held  or  controlled  by  another. 

Appellant  moved  In  arrest  of  Judgment ; 
the  contention  being  that  at  most  the  drink 
check  alone  was  found  and  traced  into  his 


possession,  and  this,  being  InsuffldentTy  de- 
scribed In  the  indictment,  would  not  author- 
ize the  conviction  of  appellant  for  the  theft 
of  the  money,  or  his  conviction  at  all.  For 
the  purposes  of  this  case,  if  it  be  conceded 
that  the  drink  check  was  insufficiently  de- 
scribed (see  Patrick  v.  State  [Tex.  Cr.  App.] 
98  S.  W.  840,  and  Wade  v.  State,  35  Tex.  Cr. 
a.  170,  32  8.  W.  T72,  60  Am.  St  Rep.  31). 
yet  If  appellant  was  found  in  possession  of 
the  check,  and  this  was  shown,  without  its 
even  being  alleged  in  the  indictment,  it  might 
be  sufficient  to  establish,  under  the  circum- 
stances in  this  record,  that  appellant  had 
taken  the  pocketbook  and  all  of  its  contents, 
and  there  is  no  question  that  the  money  was 
sufficiently  described.  If  the  drink  check  was 
traced  to  appellant's  posBeaslon  immediately 
after  Its  loss,  it  would,  be  very  dear  and 
cogent  evidence  of  the  fact  that  be  took  the 
pocketbook  and  all  of  its  contents;  for  the 
check  was  In  the  pocketbook.  There  can  be 
no  question  here  that.  If  appellant  stole  the 
drink  check,  he  stole  the  pocketbook  and  all 
of  its  contents. 

As  the  case  is  presented,  we  fall  to  find  any 
such  error  as  would  require  a  reversal  of  the 
Judgment,  and  it  is  therefore  affirmed. 

HENDERSON,  J.,  absent 


DAVIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Not.  20^ 
1907.     Rehearing  Denied  Dec.  18,  1907.) 

1.  CsnaNAI.  Law— TBIAIr-MlSSTATEVKNT   BT 
ATTOBNKT— VEBDICT— lUFBACBOnCRT. 

The  court  having  charged  that  the  Jary 
mnst  receive  the  law  from  the  court,  that  the 
district  attorney  misstated  the  law,  was  not 
ground  for  reversal,  though  a  Juror  made  an  af- 
fidavit that  he  was  influenced  thereby  to  oon> 
sent  to  a  conviction. 

[Ed.  Note.— For  cases  In  point  see  Cent  Die. 
vol.  14,  Criminal  Law,  S  1693.] 

2.  Sauk— Aboukknt. 

A  remark  of  the  district  attorney  that  a 
witness  was  a  "henchman"  of  the  defendant  was 
not  objectionable,  the  word  "henchman"  being 
used  in  the  sense  of  "friend." 
8.  Homicide— ABaAiin.T  to  Murdxb— Irbtbtto- 

TIONS. 

Where  the  court  charged  that  the  jury  must 
review  all  the  facts  from  defendanrs  stand- 
point and  that  he  had  a  right  to  act  on  reason- 
able apprehension  of  danger  from  his  standpoint, 
whether  the  danger  was  real  or  apparent,  a  por- 
tion of  the  charge  that  apprehension  of  death  or 
serious  bodily  injury  would  excuse  a  person  for 
using  all  "necessary"  force  to  protect  his  life 
and  person  was  not  objectionable  as  too  restrict- 
ive. 
4.  Cbimikai,  IiAW— New  Tbiait— Dilioknck. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence,  unless  accused  showed  dili- 

?;ence  In  attempting  to  procare  it  and  also  that 
f  it  had  been  introduced  a  more  favorable  ver- 
dict than  that  returned  would  probably  -  have 
been  reached. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {t  2318-2323.] 
6.  Same— MATEBiALrrr. 

Where  the  i)er8on  injured  had  not  attempt- 
ed to  use  any  weapon  Just , prior  to  or  during 
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the  dlfflealty,  the  accnaed  wonM  not  be  granted 
a  Dew  trial  becaue  of  newly  dlacovered  erl- 
deoce  that  the  injored  party  bad  a  pistol  at  tho 
time,  such  evidence  beins  immaterial. 

[Ed.  Note.— For  eases  In  point,  gee  Cent  Dig. 
to).  15,  Criminal  Law,  H  &24-2S27.] 

ft  HoOTciDB— IiiaiiBtronoNB. 

Where  there  wet*  no  threats  made  prior  to 
the  difficulty,  the  oonrt  did  not  err  in  failing 
to  charge  on  tlireata. 

Appeal  from  District  Oonrt,  Leon  Ooanty; 
Gordon  Boone,  Jodge. 

Haywood  DatIb  was  convicted  of  aasanlt 
with  intent  to  mnrder,  and  he  appeals.  Af- 
flrmed. 

B.  W.  Dean,  for  appellant.  F.  X  McGord, 
ABst  Atty.  Oen,,  for  the  State. 

BROOKS,  3.  Appellant  was  convicted  of 
•asanlt  with  Intent  to  mnrder,  and  bis  punish- 
ment assessed  at  two  years'  confinement  in 
the  penitentiary. 

Appellant's  first  bill  of  exceptions  com- 
plains of  the  remarks  of  the  district  attorney, 
which  were  substantially  to  this  effect :  That 
onder  the  law,  nnleas  the  alleged  Injured  par- 
ty, Wade  Boozier,  was  advancing  on  the  de- 
fendant, and  nnless  the  said  Boosier  was  try- 
ing to  shoot  the  defendant,  tlie  defendant 
eoald  not  claim  the  right  of  self-defense." 
Appellant  Insists  that  said  remarks  were  a 
wrong  statement  of  the  law,  and  deprived 
appellant  of  the  right  to  act  upon  a  reasonable 
ippearance  of  danger,  and  be  sapports  this  by 
an  affidavit  of  a  Juror  who  was  influenced 
thereby.  The  charge  of  the  court  told  the 
jory  tliey  must  receive  the  law  from  the 
eonrt  Certainly  we  would  not  be  warranted 
in  reversing  a  case  because  a  Juror  took  the 
miSBtatement  of  the  law  by  the  district  attor- 
ney as  a  predicate  for  bis  verdict,  when,  in 
the  face  of  the  fact,  be  Is  sworn  to  try  the 
ease  according  to  law  and  testimony  and  the 
charge  of  ibe  court  The  court  prqperly 
charged  the  law  In  reference  to  the  matter, 
tod  no  Juror  will  be  heard  to  contravene  the 
accuracy  of  his  verdict  by  any  such  stupid 
insistence^ 

Appellant's  second  bill  of  exceptions  com- 
plains of  tbe  following  remark  of  the  district 
attorney:  "That  one  Ed  Overall,  a  witness 
to  the  case^  was  a  henchman  of  the  defend- 
ant" We  presume  the  district  attorney 
meant  by  this  that  he  was  a  warm  friend 
of  appellant  This  was  a  conclusion  that 
might  be  drawn  from  the  testimony  of  the 
witness,  and  we  could  not  reverse  the  case  be- 
cause be  uaed  tbe  word  "henchman"  Instead 
of  "friend." 

Appellanfs  third  bill  of  excq^tlons  com- 
plains of  that  portion  of  the  court's  charge 
wherein  he  tells  tbe  Jury  that  reasonable  ap- 
prehension of  death  or  serious  bodily  Injury 
will  excuse  a  person  from  using  all  necessary 
(orae  to  protect  his  life  and  person.  Appel- 
lant insists  tbat  the  word  "necessary"  Is  too 
restrictive.  However,  by  reading  the  whole 
paragraph,  from  which  this  is  an  excerpt  it 
shows  that  the  criticism  Is  without  merit 
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because  the  subsequent  portions  of  tbe  same 
paragraph  tell  tbe  Jury  that  they  must  re- 
view all  tbe  facts  from  defendant's  stand- 
point; tbat  he  had  a  right  to  act  on  rea- 
sonable apprehension  of  danger  from  said 
standpoint,  whether  tbe  danger  was  real  or 
apparent 

Appellant  insists  that  the  court  should  bave 
granted  a  new  trial  on  tbe  ground  of  newly 
discovered  evidence.  It  appears  that  there 
was  some  controversy  as  to  whether  tbe  In- 
jured party  had  a  pistol  on  the  occasion  In 
question.  The  newly  discovered  evidence 
was  sought  in  order  to  prove  by  two  witness- 
es that  they  saw  the  injured  party  at  tbe 
time  of  the  difficulty  with  a  pistol.  In  tbe 
first  place,  there  was  no  semblance  of  dili- 
gence tised  to  secure  this  testimony,  In  the 
second  place.  If  It  bad  been  secured,  a  ver- 
dict more  favorable  to  appellant  would  not 
probably  have  been  reached,  and.  in  the  third 
place,  It  was  not  material  testimony,  as  far 
as  this  appellant  was  concerned,  since  there 
is  no  evidence  in  this  record  showing  tbat  tbe 
injured  party  attempted  to  use  any  weapon 
Just  prior  to  or  durhig  tbe  progress  of  the  dif- 
ficulty. 

Appellant  complains  that  the  court  erred  in 
failing  to  charge  on  threats.  There  were  no 
threats  made  as  evidenced  by  this  record 
prior  to  tbe  difficulty,  and  hence  there  Is  no 
error  In  the  court  falling  to  so  charge. 

Finding  no  error  in  tbe  record,  the  Judg- 
ment is  affirmed. 

HBNDDRSON,  J.,  absent 


HILL   V.   STATE. 
(Court  of  Criminal  A^eals  of  Texas.    Dse.  4, 

1.  Homicide  —  MANsi.ADOHm  —  Iiiacrt/T     to 

FEUALK   REI.ATIVE. 

Where  accused  had  been  informed  of  slan- 
derous statements  as  to  the  chastity  of  his 
daughter,  alleged  to  have  lieen  made  by  deceased, 
and,  believing  that  such  etatementa  bad  been 
made,  he  sought  out  and  killed  deceased  at  the 
first  meeting,  the  oSense  was  manalaoghter,  and 
not  murder,  tfaoagh  Che  information  received  by 
accused  was  remote  hearsay ;  the  grade  of  the 
offense  being  determined  by  the  fact  that  ac- 
cnaed believed  his  daughter  had  been  slandered, 
and  acted  pursuant  thereto,  independentof  wheth- 
er it  was  true  or  false  in  fact 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  I  74.] 

2.  SaHX— iRSTBUCnONB. 

Where  defendant  claimed  that  he  killed  de- 
ceased because  of  alleged  slanderous  statements 
made  by  deceased  concerning  defendant's  daugh- 
ter, wliicb  defendant  claimed  had  been  com- 
municated to  him  by  the  G.  l>oyB  and  others, 
and  the  6.  boys  denied  making  the  statements  to 
defendant  the  court  erred  in  charging  that  the 
Jur;^  should  consider  the  statements  defendant 
claimed  to  have  made  to  him  b^  the  other  par- 
ties only  to  determine  the  credibility  of  the  G. 
boys,  and  this,  though  defendant  testified  that 
he  acted  alone  on  their  statements. 
8.  Same— Evidence. 

Where  defendant  claimed  tliat  he  killed  de- 
ceased because  of  slanderous  statements  madp 
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b7  Um  concerning  the  chastity  of  defendanf ■ 
daughter,  which  had  been  communicated  to  de- 
fendant by  the  O.  boys,  and  the  state  denied 
that  defenilant  had  received  rach  informatioiL 
evidence  of  a  conversation  between  decedent  and 
D.,  in  which  decedent  told  D.  that  he  bad  many 
times  had  intercourse  with  defendant's  daughter, 
was  admissible,  as  warranting  an  inference  that, 
if  decedent  so  talked  with  D.,  he  probably  had 
also  so  informed  the  6.  boys  and  the  others 
whom  defendant  claimed  had  communicated  the 
statements  to  him. 

4.  WiTNESSBS—CBEDiBrLiTT— Issue. 

The  fact  that  witnesses  testified  in  a  case, 
and  that  their  testimony  was  controverted  by 
other  testimony,  did  not  put  the  credibility  and 
general  reputation  of  the  witnesses  in  issue. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  60,  Witnesses,  §§  1087-1093.] 

5.  Cbuhnal  Law— Appeal— Biix  or  Excep- 
tions—Ceetiwcatb  OF  Court. 

Where  a  bill  of  exceptions  to  the  exclusion 
of  evidence  to  support  the  credibility  of  certain 
witnesses  on  the  ground  that  they  were  stran- 
gers in  the  county  did  not  state  that  the  witnesses 
were  strangers  in  such  county,  but  only  that 
defendant  objected  to  the  exclusion  of  the  tes- 
timony because  the  witnesses  were  strangers, 
such  bill  was  not,  in  effect,  a  certificate  by  the 
court  that,  the  witnesses  were  strangers. 

6.  HOICIOIDE— iRSTBUCnONB. 

Where  defendant  had  been  acquitted  of 
murder  in  the  first  degree  on  a  former  trial,  an 
instruction  that  he  was  charged  by  indictment 
for  murder,  and  was  "on  trial"  for  murder  in 
the  second  degree,  and  that  the  court  would  also 
submit  the  issue  of  manslaughter,  was  not  ob- 
jectionable for  failnre  to  state  that  defendant 
was  also  on  trial  for  manalaughter. 

Appeal  from  District  Court,  Hamilton 
County;    N.  R.  Llndaey,  Judge. 

W.  W.  HIU  was  convicted  of  mnrfler  In 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

Ooodson  &  Ooodson,  J.  O.  George,  H.  E. 
Cbesley,  and  A.  R.  Eldson,  for  appellant  F. 
J.  McCord,  Asst  Atty.  Oen.,  J.  L.  Lewis, 
Sadler  &  Arnold.  J.  H.  McMillan,  Dlst  Atty., 
and  R.  Q.  Murptaree,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  his  punish- 
ment assessed  at  30  years'  confinement  In  the 
penitentiaty. 

Appellant  In  his  motion  for  a  new  trial  ob- 
jected to  tbe  following  charge  of  the  court: 
"Now,  if  you  believe  from  the  evidence  that 
the  defendant,  prior  to  tbe  time  he  killed 
Charley  House  (if  he  did  so),  had  been  in- 
formed by  Clarence  Oriffln  or  by  Chester 
Grlffln  that  the  said  Charley  House  had  used 
Insulting  language  towards  tbe  daughter  of 
the  defendant,  in  substance  that  the  said 
Charley  House  had  stated  that  be  had  had 
sexual  Intercourse  with  the  said  daughter 
of  tbe  defendant,  and  If  you  further  believe 
from  tbe  evidence  that  the  defendant  believ- 
ed that  the  deceased  had  stated  that  he  had 
had  sexual  Intercourse  with  defendant's 
daughter  (If  you  find  either  Clarence  or  Ches- 
ter Orlfito  had  so  Informed  him),  and  If  yon 
find  from  all  the  facts  and  circumstances  In 
evidence  that  said  information  aroused  In  the 
mind  of  defendant  sudden  passion  such  am 


anger,  rage,  sudden  resentment,  or  terror, 
rendering  hia  mind  lncaj>able  of  cool  reflec- 
tion, and  that  the  defendant,  on  first  meet- 
ing with  the  deceased,  after  he,  the  defend- 
ant had  been  Informed  (if  he  had  been  so 
Informed)  that  tbe  deceased  had  made  such 
statements  about  his,  defoidant's,  daughter, 
and,  acting  under  the  Immediate  Influence  of 
such  sudden  passion  (If  any)  In  Hamilton 
county,  Tex.,  and  on  or  about  the  18th  day 
of  May,  1906,  with  hitent  to  kill,  shot  with  a 
gun  and  thereby  unlawfully  killed  the  said 
Charley  House  as  alleged  In  the  Indictment, 
you  will  find  the  defendant  guilty  of  man- 
slaughter, and  BO  say  In  your  verdict,  and 
assess  his  punishment  at  confinement  In  tbe 
penitentiary  for  any  period  of  time  not  less 
than  two  nor  more  than  five  years,  and  In 
this  connection  yon  are  Instructed  that  it 
makes  no  difference  whether  the  said  Char- 
ley Bouse  had  In  fact  ever  used  the  insulting 
language  about  the  daughter  of  the  defend- 
ant. In  substance  that  he  had  had  sexual  in- 
tercourse with  the  said  daughter  of  the  de- 
fendant, provided  you  believe  from  tbe  evi- 
dence that  Clarence  or  Chester  Oriffin  In- 
formed the  defendant,  prior  to  the  killing  of 
the  said  Charley  House,  that  he,  the  said 
House,  had  used  such  Insulting  language 
about  defendant's  daughter,  and  that  the  de- 
fendant believed  from  the  said  statements 
of  tbe  Grlfilns,  or  either  of  them,  to  him,  that 
the  said  Charley  House  had.  In  fact,  used 
such  Insulting  language  about  the  defend- 
ant's said  daughter  and  that  the  Information, 
In  fact,  aroused  In  the  mind  of  tbe  defendant 
such  sudden  passion  as  to  render  him  Incap- 
able of  cool  reflection,  and  that  such  state  of 
mind  continued  up  to  the  time  of  the  killing. 
You  are  Instructed  that  the  testimony  of  Joe 
(Collier,  that  Chester  Oriffin  told  him.  In  Mr. 
Orlffln's  field,  that  House  said  to  him  that 
when  be  [House]  and  the  girl  came  from 
Dublin  around  by  way  of  Hlco  that  they  act- 
ed as  man  and  wife,  and  that  House  claimed 
he  bad  been  keeping  the  girl,'  and  the  testi- 
mony of  Cbarlle  Collier  'that  Chester  Grif- 
fin, at  the  ball  game  at  Bear  creek,  told  him 
that  House  had  told  him  (Chester  Griflto) 
that  he  had  taken  the  girl  from  Dublin 
around  by  way  of  Hlco  and  had  stayed  all 
nigbt  with  her,  and  that  he  bad  been  keep- 
ing her  for  some  time,'  and  the  testimony  of 
old  man  Britton  'that  Chester  Oriffln  stated, 
at  the  ball  game  on  Bear  creek,  that  House 
told  him  that  he  had  taken  Hill's  girl  aronnd 
from  Dublin  by  way  of  Hlco,  and  that  he 
had  stayed  all  night  with  her,  and  that  he 
had  been  keeping  her  a  year  or  two,'  was 
not  admitted  before  yon  to  prove  or  as  tend- 
ing to  prove  that  House  had.  In  fact,  made 
such  statements,  and  you  will  not  consider 
said  testimony  at  all  for  that  purpose.  Said 
testimony  was  admitted  before  you,  and  you 
are  permitted,  to  consider  the  same  ha  pass- 
ing upon  the  credibility  of  said  witness  Ches- 
ter Grlffln  as  a  witness  In  ibis  case,  and  in 
passing  upon  tbe  weight  to  jie  given  to  bis 
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teatlmony  and  in  determining  the  issue  wheth- 
er the  said  witness  Chester  Grlffln  made  the 
statements  to  the  defendant  in  regard  to 
House  that  the  defendant  claimed  be  did 
make."  The  evidence  In  snbstance  shows, 
from  def«idant's  standpoint,  that  Charley 
Honse  had  been  talking  about  his  daughter  In 
a  manner  that  solely  reflected  upon  her  chas- 
tity. Being  armed  with  information  from 
mrlons  witnesses  that  Clarence  and  Cheater 
Grlffln  had  told  said  witnesses  that  said  Orlf- 
flna  liad  informed  them  that  deceased  had 
been  talking  about  bis  daughter,  he  armed 
himself  with  a  gun,  went  to  the  field  where 
the  Griffin  boys  were  plowing,  and  being  in- 
formed, in  substance,  tliat  the  deceased  had 
told  them  that  aitpeliant's  daughter  was  un- 
chaste, he  proceeded  to  the  field  where  de- 
ceased was  plowing,  and  there  shot  deceased 
to  death.  The  state's  case  makes  out  a  cold- 
blooded murder.  The  defense's  testimony 
makes  ont  a  case  of  manslaughter.  The 
learned  trial  court  seems  to  have  proceeded 
Dpon  the  theory  that  appellant  could  not  act 
upon  hearsay  testimony,  and  thereby  reduce 
the  homicide  to  manslaughter.  In  other 
words,  the  trial  court  seems  to  have  acted  on 
the  theory  that,  before  appellant  could  re- 
dace  the  homicide  to  manslaughter  on  tlM 
ground  that  deceased  bad  made  insulting  re- 
marks about  his  daughter,  some  witness 
would  have  to  Inform  appellant  that  he,  the 
witness,  had  been  told  by  the  deceased  that 
appellant's  daughter  was  unchaste,  or  that 
the  deceased  would  havei  to  make  a  state- 
ment to  the  witness,  and  the  witness  com- 
municate said  statement  to  appellant,  sub- 
stantially showing  that  deceased  bad  made 
remarks  that  reflected  upon  the  chastity  of 
Us  dangbter.  This  Is  not  the  law.  If  the 
deceased  told  the  Grlffln  boys  that  appellant's 
daughter  was  unchaste,  this,  in  a  technical 
sense,  would  be  hearsay  testimony,  even  if 
said  Griffin  boys  should  testis  to  same  them- 
Klves.  The  record  before  us  shows  that  the 
Griffin  boys  denied  In  substance  making  the 
statement  to  appellant  that  he  swore  they 
did  make  Jost  prior  to  the  dlfliculty.  Now, 
this  being  the  shape  of  the  teetlmony  on  the 
matter,  it  was  clearly  prejudicial  and  harm- 
fnl  error  for  the  court  to  tell  the  Jury  that 
the  testimony  of  other  witnesses,  who  bad 
been  told  by  the  Collier  boys,  in  substance, 
that  appellant's  daughter  was  unchaste,  was 
not  admitted  to  prove  or  as  tending  to  prove 
that  deceased  had  la  fact  made  such  state- 
ment, but  that  "said  teetlmony  was  admitted 
before  you  for  you  to  consider  the  same  in 
passing  upon  the  credibility  of  said  witness 
Chester  Grlffln,"  and  in  passing  upon  the 
weight  to  be  given  to  his  testimony,  and  in 
determining  the  issue  whether  the  said  wit- 
ness Chester  Griffin  made  the  statements  to 
the  defendant  in  regard  to  deceased  that  de* 
fendant  claimed  he  did  make.  In  otlier 
words,  if  the  Collier  boys  or  any  other  wit- 
ness, should  make  a  statement  to  appellant 
to  tba  effect  tliat  appellant's  daughter  was 


unchaste,  and  appellant,  relying  npon  said 
statement,  seeks  out  and  slays  deceased  up- 
on flrst  meeting,  these  facts  would  force  the 
court  to  charge  upon  manslaughter,  and 
would  authorize  the  jury  to  so  flnd  the  ap- 
pellant guilty  if  they  believed  said  facts,  re- 
gardless of  whether  the  witnesses  who  in- 
formed appellant  of  deceased's  statement 
beard  the  deceased  in  person  make  it,  or 
having  talked  with  some  other  witness  who 
had  heard  deceased  make  the  statement  A 
killing  for  using  insulting  language  about  a 
female  relative  Is  not  predicated  upon  wheth- 
er the  information  that  causes  said  killing 
is  remote  hearsay  or  not;  but  is  predicated 
upon  the  proposition  that  appellant  beliered 
said  statement  It  is  the  intent  of  appellant 
that  the  court  attempts  to  get  at.  Bis  ani- 
mus and  his  motive  alone  controls  the  deci- 
sion of  the  question.  The  fact  that  tbe  tes- 
timony may  be  remote  hearsay  might  be  a 
circumstance  to  be  considered  by  the  jury  in 
passing  npon  whether  appellant  believed  tbe 
statement  had  been  made  by  the  deceased; 
in  other  words,  would  merely  go  to  the  pro- 
bative force  of  the  statement  and  to  Its  cred- 
ibility, but  it  Is  not  a  matter  that  could  be 
limited  by  the  court  but  is  left  to  the  deci- 
sion of  the  jury.  If  appellant  receives  a 
wild  and  floating  rumor  from  the  mouth  of 
tbe  fifth  or  sixth  witness,  this  would  have  a 
strong  tendency  to  make  tbe  jury  believe  that 
appellant  did  not  act  on  said  rumor,  but  it 
would  not  preclude  the  fact  that  be  did  so 
act,  and,  if  the  jury  believed  that  he  did  so 
act  then  it  would  be  immaterial  how  remote 
the  hearsay  testimony  might  be.  This  charge 
was  clearly  calculated  to  Injure  the  rights 
of  appellant  The  Grlffln  boys  had  denied  in 
snbstance  making  any  statement  to  appel- 
lant. Now,  then,  to  have  the  court  tell  the 
jury  that  they  could  not  consider  the  state- 
ment made  by  other  parties  to  appellant,  ex- 
cept for  the  purposes  above  stated,  was  an 
unwarranted  limitation  of  said  testimony; 
nor  would  tbe  fact  that  appellant  himself 
swore  that  he  acted  alone  upon  the  statement 
of  the  Grlffln  boys  militate  against  the  above 
proposition.  The  defendant  may  have  be- 
lieved implicitly  the  statement  of  tbe  other 
witnesses,  and  the  manner  of  the  Grlffln  boys 
or  their  statement  may  have  thoroughly 
convinced  appellant  that  deceased  had  made 
the  statement  that  he  says  the  Grlffln  boys 
made  to  falm,  and  in  that  sense  the  statement 
of  the  Grlffln  boys  may  have  been  to  his 
mind  the  sole  predicate  for  the- killing;  but 
certainly  the  fact  that  various  other  wit- 
nesses bad  told  apipeliant  that  the  Griffin 
boys  had  stated  that  the  deceased  had  slan- 
dered his  daughter  is  very  convincing  corrob- 
orative proof  of  the  fact  that  tbe  Griffin 
boys  had  made  said  statement,  but  the  fact 
that  it  does  corroborate  the  fact  that  tbe 
Griffin  boys  made  the  statement  would  not 
warrant  the  court  in  limiting  the  statement 
of  other  witnesses  to  the  question  of  credibil- 
ity of  the  OrifDn  boys.    It  ia^ri|;inial  twtl- 
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mony,  in  otber  words.  Appellant's  testimony 
must  be  treated  like  that  of  any  other  wit- 
ness. The  Jury  may  have  believed  that  ap- 
pellant was  mistaken  when  he  said  he  relied 
alone  npon  the  testimony  and  statement  of 
the  Oriffin  boys;  and  It  was  erroneous  and 
reversible  error  for  the  court  to  limit  said 
testimony  for  said  purposes. 

Bill  of  exceptions  No.  2  complains  of  the 
following;:  Appellant  offered  to  prove  by  the 
witness  Dansby  that  he  bad  a  conversation 
with  the  deceased  at  a  literary  society  the 
latter  part  of  April,  as  follows:  "Deceased 
and  I  had  our  horses  tied  to  the  wire  fence. 
The  horses  began  to  cut  up,  and  we  went 
out  there.  Deceased  told  me  to  wait  until 
he  got  through  smoking.  In  the  meantime 
Maud  Hill,  appellant's  daughter,  passed,  and 
deceased  said,  *Tbat  Is  a  pretty  damned  fast 
girL'  I  relied,  'Is  that  so?  and  deceased 
reached  In  his  veetiwcket,  and  pulled  out  a 
'cimdrum,'  and  said,  'I  liave  worn  out  a  hat  full 
of  them  on  her.'  I  relied,  'You  are  a  liar, 
ain't  you?'  And  he  said  'No.'  I  replied,  'You 
are  a  fool  for  telling  it'  Once  before  the  oc- 
casion of  this  conversation,  we  were  going  out 
of  town,  and  he  asked  me  If  I  was  acquainted 
with  the  Hill  family,  and  he  said  he  bad  been 
going  with  the  girl  a  long  time,  and  said  that 
he  had  been  having  a  hell  of  a  good  time 
with  the  girl  for  quite  awhile.  I  never  told 
Mr.  Hill  about  that  before  the  killing.  I 
never  told  any  one  about  it.  I  never  breath- 
ed it  to  any  on&"  The  state  objected  to  said 
testimony,  on  the  ground  that  said  statement 
bad  not  been  communicated  to  tbe  defend- 
ant prior  to  the  homicide,  and  that  it  did  not 
appear  that  the  defendant  knew  of  tills  state- 
ment prior  to  the  homicide.  The  court  sus- 
tained the  objection.  In  a  criminal  case  where 
appellant  relies  npon  any  character  of  de- 
fense, and  said  defense  is  disputed  by  the 
testimony  of  the  state,  that  which  renders 
probably  true  appellant's  defense  Is  always 
admissible  testimony.  Evidence  that  is  cor- 
roborative or  renders  probably  true  appel- 
lant's testimony  is  always  admissible.  Of 
course,  if  appellant  killed  deceased  for  in- 
sulting language  concerning  bis  daughter,  his 
defense  must  depend  upon  the  information 
upon  which  tie  acted,  but  this  record  shows 
the  state  solely  controverted  the  fact  that  he 
received  such  information.  Now,  then,  the 
testimony  of  this  witness  Dansby,  if  true, 
shows  that  the  deceased  talked  to  the  witness 
Dansby,  and  renders  highly  probable  that  he 
talked  to  tbe  Griffin  boya  It  would  api>ear 
tbe  court  should  limit  tltla  testimony,  how- 
ever, to  tbe  only  purpose  for  which  It  could 
be  introduced ;  that  Is,  to  show  the  credibility 
of  the  statement  of  appellant,  and  to  Indicate 
the  probable  truth  of  appellant's  statement 
wherein  be  says  the  Griffin  boys  informed 
Iilm,  and  that  other  people  informed  liim,  that 
deceased  bad  been  talking  about  bis  daugh- 
ter, and  that  he  could  not  predicate  a  defense 
of  manslaughter  upon  uncommunicated  in- 
sults, bat  said  nnoommanicated  insults  oould 


only  t>e  introduced  to  show  tbe  probable  truth 
of  hiBults  that  bad  been  communicated.  It 
follows,  therefore,  that  tbe  court  ored  in  re- 
jecting this  testimony. 

BUI  of  exceptions  No.  8  shows  that  the  de- 
fendant's witnesses  Hicks  and  Story  testified 
tliat  they  were  acquainted  with  the  witness- 
es Brltton,  Collier,  and  Cootes,  and  were  ac- 
quainted with  the  general  reputation  of  said 
witnesses  in  the  comaaunlty  in  wUcb  they 
live  for  truth  and  veracity,  and,  upon  coun- 
sel for  the  state  objecting  to  said  witnesses 
t>eing  permitted  to  state  what  tbe  general 
reputation  of  these  witnesses  In  the  com- 
munity in  which  they  live  was,  because  the 
state  had  not  put  in  issue  the  reputation  of 
said  witnesses,  the  court  sustained  the  ob- 
jection, and  refused  to  permit  said  witnesses 
to  testify  that  the  general  reputation  of  said 
witnesses  in  the  community  in  which  they 
lived  for  truth  and  veracity  was  good.  De- 
fendant then  and  there  excepted  because  it 
was  sttown  that  the  witnesses  were  strangers 
In  Hamilton  county ;  that  the  witness  Brltton 
had  never  lived  in  Hamilton  county,  but  had 
only  been  in  the  county  a  short  time ;  that  his 
home  was  in  Dallas  ooonty,  whoe  he  had 
lived  for  a  long  time  and  was  well  known; 
and  as  to  the  witness  Collier,  who  had  only 
lived  in  the  county  a  short  time,  less  than  a 
year,  and  was  not  acquainted  In  Hamilton 
county,  knew  only  a  few  persons,  and,  as  to 
the  witness  Cootes,  he  had  lived  in  Hamilton 
county  less  than  a  year  and  was  not  known, 
but  well  acquainted  in  Dallas  county  where  he 
lives  now  and  has  lived  for  a  number  of 
years.  The  mere  fact  that  witnesses  testify 
in  a  case  and  their  testimony  is  controverted 
by  other  testimony  does  not  bring  in  Issue  the 
credibility  and  general  r^ntatlon  of  said  wit- 
nesses. Furthermore,  tbe  bill  does  not  state 
that  the  witnesses  were  strangers  in  Hamil- 
ton countyi  but  that  appellant  objects  to  the 
court  refusing  the  testimony  on  the  ground 
that  th^  were  strangens  in  Hamilton  coun- 
ty. This  is  not  a  certificate  of  the  court  that 
they  were  strangers. 

Appellant  objected  to  the  following  para- 
graph of  the  court's  charge,  to  wit:  "Defend- 
ant stands  charged  by  Indictment  for  mur- 
der. He  is  now  on  trial  for  murder  in  the 
second  degree,  and  I  will  also  submit  to  yon 
the  issue  of  manslaughter."  To  this  charge 
in  the  indictment  the  defendant  has  pleaded 
not  guilty.  Appellant  Insists  in  view  of  the 
fact  that  he  had  been  acquitted  ot  murder  in 
the  first  degree  on  a  former  trial  that  defend- 
ant was  on  trial  at  this  time  for  manslaugh- 
ter, as  well  as  murder  in  the  sec<md  degn^ee. 
We  do  not  think  there  is  anytlting  amiss  In 
the  charge  of  the  court. 

Appellant  also  complains  in  this  record  by 
proper  bill  of  exception  of  tbe  misconduct  of 
the  Jury;  but,  in  view  of  the  fact  that  the 
case  will  be  reversed  upon  the  matters  above 
pointed  out,  we  do  not  deem  it  necessary  to 
review  same. 

But,  for  tlw  errors  of  the  ^»iirt  aboiv*  iadl- 
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cated,  the  Judgment  is  rerened  and  tbe  cause 
is  mnanded. 

BENDBiBSON,  J^  absent 


BOY  V.  STATa 

(Omnt  of  Criminal  Appeals  of  Texas.    Dec.  4, 

1907.     Rehearing  Denied  Dec.  18,  1907.) 

1.  CsiiHRAi.    Law— AffbaI/— RiviKW  —  Bnx 

OF  BZCEFTIONB. 

In  the  absence  of  any  bills  of  exceptions, 
there  is  nothing  for  the  court  on  appeal  to  re- 
view, save  the  sufficiency  of  the  indictment  aod 
of  the  endence. 

2.  Samk. 

Accused  cannot  for  the  first  time  on  appeal 
complain  of  the  ooaift's  failure  to  charge  on  the 
law  of  circumstantial  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  2646.] 

Appeal  from  DLstrlct  Court,  Kaufman  Coun- 
ty;   F.  L.  Hawkins,  Judge. 

Frank  Boy  was  convicted  of  crime,  and  be 
an>eal&    Affirmed. 

F.  J.  McCOBD,  AB8t  Atty.  Ook,  for  the 
State. 

BROOKS,  J.  In  the  absence  ot  any  bills 
of  exceptions,  there  Is  nothing  requiring  at 
oar  hands  any  review,  save  and  exc^t  appel- 
lant's insistence  that  the  indictment  and  tbe 
evidence  are  insufficient  The  Indictment  is 
In  proper  form.  The  evidence  amply  sup- 
ports tbe  verdict  of  the  Jury.  There  Is  notb- 
iDg  in  the  motion  complained  of  that  author- 
izes or  requires  a  review  at  our  hands. 

Appellant  complains  for  the  first  time  in 
this  court  of  tbe  failure  of  the  lower  court 
to  charge  on  the  law  of  circumstantial  evi- 
dence. This  cannot  be  done  under  the  stat- 
nte  of  this  state.  The  motion  must  contain 
all  of  tbe  errors  complained  of  In  the  charge, 
or  a  bill  of  exceptions  must  be  reserved  there- 
to, before  this  court  can  review  same. 

Finding  no  error  in  this  record,  the  Judg- 
ment is  affirmed. 

HENDERSON,  J.,  absent 


HALL  V.  STATE. 
(Oonrt  of  Criminal  A^eals  of  Texas.    Dec.  4, 

1  Fish— Wbonofui,   Saub— STATtnwBT   Pso- 

VISIONS — RrPEAX. 

Acts  of  30th  Leg.  p.  154,  c.  75,  prohibits 
the  taking  of  Ssh  by  means  of  poison,  dynamite, 
or  any  other  explosive  in  any  fresh  water  lake  or 
stream ;  section  2,  the  taking  of  fish  in  any  other 
manner  than  by  hook  and  line,  and  declares 
that  it  shall  be  unlawful  to  sell  game  fish  taken 
from  any  fresh  water  lake  or  stream  in  coun- 
ties named,  among  which  Is  H.  county.  Subse- 
?nent  to  the  passage  of  tbe  act  found  on  page 
54,  tbe  same  Legblature  passed  another  act, 
fonnd  on  page  161,  which  Is  practically  a  repro- 
duction of  the  first  act,  and  was  approved  April 
6tli,  tbe  first  act  having  been  approved  April 
5th.  The  first  act  became  a  law  at  once  under 
the  emergency  clause,  and  the  second  did  not 


take  effect  until  90  days  after  adjournment 
which  put  it  in  effect  July  12th.  The  second 
act  does  not  prohibit  the  selling  of  fish  caught 
in  certain  portions  of  H.  county.  Held,  that 
Acts  30th  Leg.  p.  161,  c.  78,  repealed  the  prohi- 
bition of  Acts  30th  Leg.  p.  154,  to  sell  fi.-b 
caught  in  the  portions  of  H.  coun^  specified  in 
Acts  30th  Leg.  p.  161,  c.  78. 

2.  Cbiminax  liAW  —  Pdnisbqjent  —  Etfect  of 
Refcai,  of  Aot  Definirq  Offense  Penoino 

Pen.  Code  1885,  art.  16,  providing  that  tbe 
repeal  of  a  law,  where  the  repealing  statute 
substitutes  no  other  i>enalty,  exempts  from  pun- 
ishment all  persons  who  may  nave  oSended 
against  the  repealed  law,  unless  it  be  otherwise 
declared  in  the  repealing  statute,  exempli  a  de- 
fendant from  punishment  convicted  under  Acts 
30th  Leg.  p.  154,  c.  70,  declaring  that  it  shall  be 
unlawful  to  sell  game  fish  taken  from  any  lake 
or  stream,  in  counties  named,  where,  pending  his 
appeal  the  provision  of  the  act,  relating  to  the 

glace  where  the  fish  were  taken,  was  reix^aletl 
y  the  taking  effect  of  Acte  30tb  Leg.  p.  lUl,  c. 

Appeal  from  Harrison  County  Court,  H.  T. 
Lyttleton,  Judge. 

Henry  Hall  was  convicted  of  selling  game 
fish  which  bad  been  taken  from  fresh  water 
lakes  and  streams  in  Harrison  county,  and  be 
appeals.  Reversed,  and  prosecution  dismiss- 
ed. 

Harrison,  Davidson  &  Burkhart  and  S.  P. 
Jones,  for  appellant  F'.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  state. 


DAVIDSON,  P.  J.  Appellant  was  charged 
with  selling,  and  offering  for  sale,  two  cer- 
tain game  fish,  on  or  about  the  17tb  of  April, 
1907,  which  had  been  taken  from  fresh  water 
lakes  and  streams  in  Harrison  county.  A 
motion  was  made  to  quash  the  complaint  and 
information,  because  it  diarged  no  offense 
against  the  law.  The  Judgment  was  render- 
ed at  the  May  term  of  the  county  court,  1007. 

This  prosecution  was  brought  under  the 
acts  of  the  30th  Legislature,  under  what  is 
known  as  House  Bill  144,  and  is  found  on 
page  154,  c.  T5,  of  said  acts,  which  prohibits 
the  taking,  catching,  killing,  etc.,  of  fish  by 
means  of  poison,  dynamite,  or  any  other  ex- 
plosive, in  any  of  the  fresh  water  lakes  ami 
streams  in  this  state.  Section  2  pruhlbits 
parties  from  taking,  catching,  and  ensnaring 
or  entrapping  fish,  except  minnows  for  bait, 
by  means  of  nets,  or  in  any  other  manner 
than  ho<^  and  line,  or  trot  line.  This  sec- 
tion exempts  quite  a  number  of  counties  from 
the  operation  of  the  law.  In  regard  to  Har- 
rison county,  this  proviso  is  found  in  the  bill: 
Tbat  Gregg,  Harrison,  and  Rusk  counties 
shall  be  exempt  from  the  provisions  of  this 
section  as  to  tbe  waters  of  Sabine  river  and 
no  further.  The  evidence  is  that  appellant 
caught  the  fish  by  means  of  the  ordiuai-y 
hook  and  line,  but  the  charge  against  him  is 
tbat  be  sold  the  fish  after  catching  them. 
Another  proviso  of  section  2  of  the  act  in 
question  is  tbat  it  shall  be  unlawful  for  any 
person  to  sell  or  offer  for  sale,  ship  or  offer 
to  ship,  any  game  fish,  including  white  pert-h, 
trout,  or  bass,  taken  from  any  of  the  fresh 
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water  lakes  and  streams  In  Marlon,  Harrison, 
and  Cass  conntles,  prescribing  a  punishment 
of  not  less  tban  $25,  nor  more  than  $100. 
We  deem  It  hardly  necessary,  In  the  atti- 
tude of  the  case,  to  decide  the  question  of  the 
authority  of  the  Lieglslature  to  authorize  a 
party  to  catch  fish  and  reduce  them  to  his 
possession,  and  acquire  ownership  and  prop- 
erty In  them,  and  then  punish  the  party  for 
the  sale  of  such  fish.  In  the  opinion  of  the 
writer,  the  Legislature  would  hardly  have 
such  authority.  After  it  became  his  property, 
and  it  was  acquired  as  authorized  by  the 
Legislature,  It  would  occur  to  the  writer  that 
the  party  would  have  a  right  to  dispose  of 
bis  property.  That  the  Legislature  is  clothed 
with  authority  to  protect  game  and  fish  in 
order  to  prevent  their  destruction  is  a  sound 
proposition.  That  they  may  limit  the  man- 
ner of  taking  the  fish  to  the  ordinary  hook 
and  line,  or  by  means  of  the  trot  line,  is  in 
line  with  the  same  thought,  but  how  it  could 
be  a  protection  to  fish  or  game  to  prohibit 
their  sale  after  they  are  taken  from  the  wa- 
ter and  reduced  to  possession  and  ownership, 
the  writer  does  not  understand.  There  may 
be  a  proper  exercise  of  police  power  in  limit- 
ing the  manner  of  catching,  and  the  Legisla- 
ture might  even  go  farther,  and  limit  the 
amount  to  be  caught,  and  this  would  be  a 
protection  equally  with  the  manner  and 
means  as  to  how  they  should  be  caught;  but 
a  different  question  Is  involved,  as  the  writer 
understands  it,  in  regard  to  the  prohibiting 
of  a  sale,  where  the  party  has  legitimately 
taken  the  fish.  These,  however,  are  but  the 
views  of  the  writer.  There  Is  a  question  that 
necessarily  disposes  of  this  case  adversely 
to  the  state.  Subsequent  to  the  passage  of 
the  act  under  which  this  prosecution  was  in- 
stituted, the  same  Legislature,  on  page  161, 
c.  78,  passed  another  law,  which  is  House 
Bill  No.  500,  which  exempts  Gregg,  Harrison, 
and  Rusk  counties  from  certain  provisions  of 
tiiat  bill  in  certain  respects  and  as  to  certahi 
territory.  The  latter  bill  or  act  is  practically 
a  reproduction  of  the  former  In  the  main  and 
was  approved  on  April  6th,  the  other  bill  hav- 
ing been  approved  on  April  5th.  The  first 
bill  became  a  law  at  once  under  the  emergen- 
cy clause,  and  by  a  proper  two-thirds  vote. 
The  latter  bill  did  not  take  effect  until  80 
days  after  adjournment  of  the  Legislature, 
which  put  it  in  effect  on  the  12th  of  July. 
The  prosecution  was  begun  and  ended  in  the 
trial  court,  under  the  provisions  of  the  first 
bill.  By  virtue  of  the  terms  of  the  latter  bill, 
a  party  is  not  prohibited  from  selling  fish 
caught  in  certain  portions  of  Harrison  coun- 
ty, which  are  set  out  And  this  bill  includes 
all  the  territory  lying  north  of  the  Texas  & 
Pacific  Railway,  from  the  state  line  ito  Mar- 
shall, and  all  that  portion  lying  east  of  the 
Texas  &  Pacific  Railway  from  Marshall  to 
diarlon  county  line.  The  fish  were  taken 
from  Caddo  Lake,  which  Is  a  very  large  lake 
extending  from  Texas  for  some  distance  into 
Louisiana,  the  state  line  crossing  the  lake. 


The  facts  show  that  the  fish  were  taken  by 
means  of  the  hook  and  line  from  the  water 
of  Caddo  Lake,  and  sold  at  Marshall,  Har- 
rison county.  When  the  latter  act  went  In- 
to effect,  It  was  practically  a  substitute  for 
the  former  law,  passed  by  the  same  Legisla- 
ture, relating  to  the  same  subject-matter,  and 
in  regard  to  Harrison  county,  the  terms  of 
the  latter  law,  in  regard  to  selling  fish,  were 
omitted.  The  latter  act,  therefore,  repealed 
the  terms  of  the  former  law,  which  prohibited 
such  sale.  The  latter  act  does  not  perpetu- 
ate offenses  committed  against  the  prior  act. 
Therefore,  all  pending  prosecutions  should 
pass  from  the  dockets,  and  under  our  law,  in 
this  condition  of  matters,  the  parties  would 
be  exempt  from  prosecution.  Article  16  of 
the  Penal  Code  of  1895  reads  thus:  "The  re- 
peal of  a  law,  where  the  repealing  statute 
substitutes  no  other  penalty,  will  exempt 
from  punishment  all  persons  who  may  have 
offended  against  the  provisions  of  such  te- 
.  pealed  law,  unless  it  be  otherwise  declared 
in  the  repealing  statute."  As  before  stated, 
the  first  act  of  the  last  Legislature,  in  regard 
to  selling  fish,  was  r^ealed  by  the  latter 
act,  and  all  prosecutions  pending  at  the  time 
the  latter  act  went  into  effect,  the  parties  be- 
ing prosecuted,  will  be  exempt;  and  this 
statute  applies  to  this  case,  pending  its  ap- 
peal to  this  court  This  statute  has  been  so 
often  construed  that  It  would  seem  hardly 
necessary  to  refer  to  the  authorities,  but  the 
proposition  is  sustained  by  the  following: 
"If  a  case  is  appealed,  and,  pending  the  ap- 
peal, the  law  is  changed,  the  appellate  court 
must  dispose  of  the  case  under  the  law  In 
force  when  their  decision  is  rendered;  and, 
if  the  law  has  been  repealed,  no  further  pro- 
ceedings will  be  taken  under  the  repealed  law 
to  enforce  the  punishment"  Wall  v.  State, 
18  Tex.  583,  70  Am.  Dec.  S02;  Sheppard  v. 
State,  1  Tex.  App.  522;  Hubbard  v.  State,  2 
Tex.  App.  506;  Montgomery  v.  State,  2  Tex. 
App.  618;  Tuton  v.  State,  4  Tex.  App.  472; 
Halfin  V.  State,  5  Tex.  App.  212;  Chaplin  v. 
State,  7  Tex.  App.  87;  Monroe  t.  State,  8 
Tex.  App.  343;  Boone  v.  State,  12  Tex.  App. 
184;  Fltze  v.  State,  18  Tex.  App.  372;  Pinc- 
kard  v.  State,  13  Tex.  App.  373;  Freeee  v. 
State,  14  Tex.  App.  81;  Prather  v.  State,  14 
Tex.  App.  453;  Mulkey  v.  State,  16  Tex.  App. 
53;  Whisenhunt  v.  State,  18  Tex.  App.  491; 
Woodlief  V.  State,  21  Tex.  App.  412,  2  S.  W. 
812;  Wells  V.  State,  24  Tex.  App.  230,  5  S. 
W.  830;  Dawson  v.  State,  26  Tex.  App.  670, 
8  a  W.  820;  Robinson  v.  State,  26  Tex.  App. 
82,  9  S.  W.  61;  I^awhon  v.  State,  26  Tex.  App. 
101,  9  S.  W.  355;  B5x  parte  Cox,  28  Tex.  Ak>. 
637,  13  S.  W.  862;  Kenyon  t.  State,  31  Tex. 
Cr.  R.  13,  23  S.  W.  191.  This  has  even  been 
held  in  regard  to  the  repeal  of  a  civil  statute, 
where  that  statute  repeals  the  penalties  im- 
posed with  regard  to  Its  enforcement  There 
can  be  no  penalty  or  criminality  in  violating 
a  repealed  statute. 

The  substitution  of  the  latter  act  for  the 
former,  omitting  the  penalty  with  regard  to 
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sdling  flab,  repealed  tbe  forrn^  law  so  far 
as  tblB  case  Is  concerned,  and,  under  the  an- 
tborities  cited  he  will  be  exempt  from  punish- 
ment, even  on  appeaL  There  are  many  In- 
teresting questions  presented  for  revision 
which  we  deem,  under  the  views  taken,  un- 
necessary to  dlscnss. 

For  tbe  reason  indicated,  the  Judgment  la 
reversed,  and  the  prosecution  la  dismissed. 

HBNDBRSON,  3.,  absent. 


JAQGDU8  V.  STRINGER. 

(ObnPt  of  avtl  Appeals  of  Texas.     Nov,  21, 

1907.     On  Rehearing,  Dec  12,  1907.) 

1.  TBE8PA68  TO  TBT  TnM!— TiXU  TO  SU7P0BT 

Action.  .,,..-         ..  

In  trespass  to  try  title,  plaintiit  must  re- 
4wver,  if  at  all,  on  the  strength  of  his  own  tiUe, 
and  not  on  the  wealuiess  of  that  of  def^idant, 

[Ed.  Note.—" For  cases  in  point,  see  C«it.  Di». 
vol  46,  Trespass  to  Try  TiUe,  H  16,  68.] 

2.  BoTTKDABiKS  —  Descbiption  —  Elicmkht»— 

RXtATIVB    IMPOBTANOK. 

nie  general  rule  that  monuments  and 
natural  objects  will  prevail  over  calls  for  coarse 
and  distance,  in  cases  of  conflict,  does  not  apply 
where  the  surrounding  circnmstances  show  that 
the  superior  mailu  were  placed  by  inadvertence, 
or  that  there  was  a  verbal  mistake  in  the  de- 
scription of  the  monument  or  natural  object. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  {  12.] 

3.  Saux. 

Tte  courts,  In  grading  the  dignity  of  the 
different  classes  of  calls  found  in  deeds  descrip- 
tive of  land,  intended  only  to  establish  a  rule 
for  ariving  at  the  location  of  the  boundaries 
actnally  established,  and  tbe  rule  that  monu- 
ments and  natnral  objects  are  superior  to  coarse 
and  distance  does  not  impeach  the  sufficiency  of 
course  and  distance  to  locate  a  boundary,  bat 
course  and  distance  must  yield  to  the  suiierior 
grade  in  cases  of  conflict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries.  U  3i  1^1 

4.  Samb— Evidence — Sufficixhot. 

Where  plaintiff  In  trespass  to  try  title 
seeks  to  overcome  the  proof  that  the  calls  for 
coarse  and  distance  and  the  description  of  his 
tract,  as  shown  by  his  deed,  are  definite,  and 
suffident  to  locate  a  comer  with  precision,  and 
the  location  so  made  is  in  accord  both  with  the 
configuration  of  the  tract  and  with  the  quantum 
of  land  spedfled,  and  establish  the  comer  at 
another  place,  he  can  do  4o  only  by  showing 
with  r^sonable  certainty,  not  only  the  existence 
of  the  monument  or  natural  object  mentioned  in 
bis  field  notes,  but  that  the  object  is  in  conflict 
with  the  calls  for  coarse  and  distance  contained 
in  it. 
6.  AppxAir-RxHornoH  ox  Judgment. 

Where  there  was  nothing  to  Indicate  that 
plaintiff  would  be  able  to  strengthen  his  ease  on 
another  trial,  and  no  testimony  offered  by  him 
was  excluded,  and  there  was  no  complaint  by 
him  as  to  any  of  the  rulings  of  the  trial  court, 
and  the  evidence  was  insufficient  to  sustain  a 
Judgment  in  his  favor,  the  appellate  court  will 
render  judgment  for  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  8,  Appeal  and  Error,  I  4579.] 

On  Motion  for  Rehearing. 
A  Tbbbpass  to  l^T  TiTLX— Pkoox  o»  Titlx— 

BUBDEN  ox  PBOOF. 

Where  plaintiff  sought  to  recover  a  specified 
tract  of  land  described  by  metes  and  bounds. 


and  defendant  pleaded  a  general  denial,  and  not 
gnllty,  plaintlff^  had  the  harden  of  showing  title 
to  the  land,  otherwise  he  could  not  recover,  and, 
until  he  showed  at  least  a  prima  facie  title,  the 
strength  of  defendant's  claim  of  title  need  not 
be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass  to  Try  Oilftie,  |  6S.] 

7.  Same— BviDXNCB— Stjxfioixhot. 

In  trespass  to  try  title,  evidence  examined, 
and  held  insufficient  to  show  titie  in  plaintiff 
essential  to  a  recovery. 

Appeal  from  District  Court,  Ftanklln  Coun- 
ty;  P.  A.  Turner,  Judge. 

Action  by  C.  W.  Stringer  against  J.  M. 
Jaggera.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  rendered. 

R.  B.  Davei«)ort  for  appelant  W.  L.  Tit- 
tle and  R.  T.  Wilkinson,  for  aroellee. 

HODGES,  J.  TblB  suit  was  instituted  la 
tbe  district  court  of  Franklin  county,  by  tbe 
appellee,  Stringer,  to  recover  of  the  appellant, 
Jaggers,  the  following  described  tract  of 
of  land:  "Being  a  part  of  tbe  John  Humph- 
ries survey.  Beginning  at  tbe  original  N.  E. 
comer  of  a  425-acre  tract  known  as  tbe  'H.  B. 
Carr  place,'  the  same  being  at  a  point  on  tbe 
N.  B.  line  of  tbe  said  Humphries  survey  00 
vrs.  east  of  tbe  N.  E.  comer  of  a  tract  re- 
cently  surveyed   tor  Dr.    W.    0.   Crutcher. 

Thence  south vrs.  with  an  old  marked 

line,  the  same  bdng  the  E.  B.  line  of  tbe 
said  Carr  tract,  pass  two  marked  hickories 
about  one  foot  in  diameter,  in  all  south  635 
vrs.  a  stake  on   said  old   line  for  comer. 

•  •  •  Thence  west  60  vrs.  to  W.  C.  Omtch- 
er's  S.  E.  comer  from  which  a  red  oak  brs.  W. 
mkd.  X.  •  •  •  Thence  north  with  Crut- 
cher's  Bk  B.  line  635  vrs.  to  bis  N.  E  comer 
on  the  N.  B.  line  of  sa^d  Humphries  survey 
from  which  a  red  oak  brs.  S.  26  E.  mkd.  X. 

•  •  •  Thence  east  with  said  Humphries 
N.  B.  line  to  the  place  of  beginning."  A  trial 
before  a  Jury  resulted  In  a  verdict  In  favor 
of  the  appellee,  from  which  appellant  appeals. 

The  controversy  arose  over  a  disputed 
boundary  line  between  two  tracts  of  land  ly- 
ing adjacent  to  each  other  and  owned  by  tbe 
parties  to  this  suit.  Both  tracts  are  a  part  of 
a  large  survey  of  about  4,000  ajcres  in  tbe  name 
of  John  Humphries,  located  many  years  ago, 
and  which  had  subaequenUy  been  subdivided 
into  smaller  tracts  and  sold  to  various  pur- 
chaaera.  Tbe  land  owned  by  the  appellee, 
and  of  which  he  contends  the  strip  recovered 
in  this  suit  is  a  part,  consists  of  a  rectangu- 
lar block  of  about  425  acres,  and  In  the  field 
notes  is  described  as  follows:  "Beginning  at 
the  Blckerstaff  N.  W.  comer.  Thence  north 
222&-»/io  vrs.  John  Humphries'  N.  B.  line  a 
stake  from  which  a  post  oak  brs.  S.  85  B.  14 
vrs.,  marked  H.  B.  C;  a  ix>Bt  oak  brs.  8.  81 
W.  10  vrs.  marked  X.  Thence  east  1080  vrs. 
a  stake  from  which  a  post  oak  brs,  8. 60W.  9 
vrs.,  marked  X.  Thence  south  2229-»/n  vrs. 
said  Bickerstaff'B  N.  E.  comer.  Thence  west 
1060  vra  to  tbe  beginning.  This  tract  la 
known  as  the  Oarr  or  Kldd  land."    The  a^- 
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pellanf  B  tract,  of  whlcb  he  claims  tbat  re- 
covered frc»n  him  In  this  suit  as  a  part,  lies 
immediately  east  of  the  above-deecrlbed  land, 
and  Is  a  smaller  body,  consisting  of  about 
200  acres,  and  runs  soutii  only  about  one-third 
of  the  length  of  the  appellee's  tract  His 
west  boundary  line  colnddes  with  the  east 
boundary  line  of  the  appellee's  tract,  and  his 
northwest  comer  Is  the  northeast  comer  of 
appellee's  land.  The  diagram  given  below 
shows  more  fully  the  location  of  the  different 
tracts  of  land,  and  the  lines  and  comers  in 
dispute: 


HuMPMUCY'S 


W.B.t-lW& 


The  land  owned  by  the  appellee  is  an 
older  subdivision  of  the  Humphries  survey 
than  that  of  the  appellant,  and  appellant's 
deed  calls  for  the  east  boundary  line  of  the 
CaiT  land  as  its  west  boundary.  A  few 
years  ago,  while  Kidd  owned  the  Carr  land, 
he  sold  120  acres  off  his  east  side  to  Crutcher, 
which  is  designated  on  the  diagram  as  the 
'K^rutcher  land;"  but  a];^>ellee  now  owns  all 
of  the  Carr,  or  Kidd,  tract  The  strip  of  land 
contained  between  the  dotted  lines  in  the 
diagram  Is  the  land  in  dispute,  and  the  two 
places  where  the  respective  parties  contend 
the  true  comer  should  be  are  also  indicated. 
Appellee's  southwest,  southeast  and  north- 
west comers  are  well  established  and  marlted. 
At  the  last-named  comer  stands  a  post  oak 
tree  marked  "H.  B.  C,"  on  the  north  bound- 
ary line  of  the  Hamphrles  survey.  Appellee 
contends  that  notwithstanding  his  deed  in 
giving  the  distance  from  his  northwest  to  his 
northeast  corner  calls  for  only  1,080  varas, 
be  is  entitled  to  go  00  varas  farther  east  in 
o;*der  to  reach  the  original  and  tme  comer 
establlabed  and  marked  by  the  surveyor  In 
the  original  subdivision  of  the  land;  that  on 
account  of  the  call  in  his  deed  being  for  and 
including  a  natural  object,  to  wit,  "a  stake 
from  whidi  a  post  oak  south  60  west  9  varas 
marked  'X.'  "  he  has  the  right  to  go  to  that 
point  even  though  It  exceeds  the  distance 
of  his  north  line  as  shown  in  his  deed.  In 
other  words,  be  claims  that  the  natural  ob- 
ject called  for  as  his  northeast  corner  over- 
comes  the  calls  for  distance.  On  the  other 
band,  the  appellant  contends  that  there  is 
no  natural  object  at  the  point  where  the  ap- 


pellee claims  his  northeast  comer  is;  but 
that  the  true  comer  should  be  and  is  exactly 
1,080  varas  east  of  the  appellee's  northwest 
comer,  as  shown  by  the  calls  in  his  deed.  It 
will  therefore  be  observed  tbat  the  only  dis- 
pute between  the  parties  to  this  suit  is  a« 
to  the  exact  location  of  this  corner  on  the 
north  boundary  line  of  the  Humphries  survey. 
In  view  of  the  disposition  that  we  make- 
of  this  case,  it  Is  unnecessary  to  notice  any 
of  appellant's  assignments  of  error,  except 
that  wherein  he  challenges  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  of  the  Ju- 
ry. This  is  an  action  of  trespass  to  try  title, 
and  the  plaintiff  must  recover,  if  at  all,  up- 
on tlte  strength  of  his  own  title,  and  not  up- 
on the  weakness  of  that  of  the  defendant 
Appellee's  right  to  recover  In  this  instance  de- 
pends wholly  upon  his  ability  to  produce  sat- 
isfactory evidence  of  the  existence  of  the 
monument,  or  natural  object  called  for  In  his 
deed,  conflicting  with  the  calls  for  course  and 
distance,  designating  the  northeast  comer  of 
his  tract  of  land  at  the  point  where  he  claims 
it  to  be.  While  It  is  a  general  rule  tbat  mon- 
uments and  natural  objects  will  prevail  over 
calls  for  course  and  distance  In  cases  of  con- 
flict, still  that  is  not  always  the  case.  There 
may  be  Instances  where  the  surrounding  and 
connecting  circumstances  adduced  in  proof 
will  show  that  the  superior  marks  were  plac- 
ed by  inadvertence,  or  mistake,  or  that  thera 
was  a  verbal  mistake  in  the  description  of 
the  natural  object,  or  monument,  mentioned 
in  the  deed.  Sanborn  v.  Ounter,  84  Tex.  273. 
17  S.  W.  121,  20  8.  W.  72.  In  grading  the 
dignity  of  the  different  classes  of  calls  usual- 
ly found  in  deeds  descriptive  of  tracts  <»r 
land,  courts  have  Intended  only  to  establish 
a  rule  for  arriving  at  the  location  of  the 
boundaries  actually  established  at  the  time 
the  original  survey  was  made,  to  be  resorted 
to  only  in  cases  where  there  Is  in  the  field 
notes  a  real  conflict  In  such  calls.  While  it 
is  said  that  as  a  rale  monuments  and  natural 
objects  will  be  considered  superior  to  course 
and  distance,  it  Is  not  thereby  Intended  to  im- 
peach the  sufficiency  of  course  and  distance 
to  locate  a  boundary;  but  only  that  It  must 
yield  to  the  superior  grade  in  cases  of  con- 
flict If  the  calls  for  course  and  distance  are 
to  govern  in  this  salt  In  locating  the  appel- 
lee's trae  nordieast  comer,  then  it  will  un- 
questionably be  located  where  the  appellant 
claims  it  to  be  as  shown  in  the  diagram,  and 
the  Judgment  cannot  be  sustained;  but  if 
the  appellee  has  adduced  evidence  sufficient 
to  show  that  the  post  oak  tree  standing  south, 
60  degrees  west  8  varas  distant  from  the 
comer,  marked  with  an  "X,"  called  for  In 
his  field  notes,  is  at  the  point  where  he  claims 
it  to  be,  then  he  is  entitled  to  Judgment  in  his 
favor  upon  that  Issue.  The  only  direct  evi- 
dence tending  to  establish  this  fact  shown  la 
the  record  is  the  testimony  of  Messrs.  Pyron 
and  Kidd,  both  witnesses  for  the  appellee. 
It  seems  that  Kidd  bad  once  owned  the  en- 
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tire  tract  ot  425  acres  now  owned  by  the  ap- 
pellee, Stringer,  baling  purcbased  It  from 
Morris  &  Carr  about  tbe  year  1884.  Pyron 
was  Kldd's  son-in-law,  and  bad  some  Interest 
In  tbe  tract,  beginning  about  11  years  bef<»e 
tills  case  was  tried  in  the  court  below.  Py- 
ron testified  substantially  that  near  wbere 
tbey  (Fyron.  KIdd,  and  appellee)  claimed  tbe 
disputed  comer  to  be  located  be  noticed,  about 
11  years  before,  a  fallen  post  oak  tree  and 
tbe  stump  upon  whlcb  it  stood;  that  at  tbe 
time  be  noticed  tbe  tree  tbe  body  was  old 
and  rotten,  and  most  of  the  barli  bad  fallen 
off;  that  be  was  unable  to  tell  whether  the 
tree  had  fallen  from  some  cause,  or  had  been 
cut  down;  that  he  did  not  see  any  survey- 
ors' marlcB  on  the  tree;  that  wbere  the  tree 
had  stood  was  in  a  post  oak  glade.  Mr.  Kidd 
testified  that  be  first  observed  this  post  oak 
tree  about  tbe  time  be  bought  the  land,  in 
18^:  that  at  that  time  the  bark  bad  slipped 
off,  and  the  stump  was  there.  He  also  was 
unable  to,  or  did  not,  observe  any  surveyors' 
marks  on  this  tree.  He  says  it  stood  about 
15  or  20  feet  from  where  they  claimed  tbe 
corner  should  be,  meaning  the  point  where 
the  appellee  locates  it;  but  he  does  not  give 
the  direction.  Both  of  these  witnesses  testi- 
fy to  an  old  marked  line  running  from  this 
old  tree  toward  the  appellee's  southeast  cor- 
ner, and  say  that  it  could  be  easily  traced 
entirely  through.  No  witness  was  able  to 
say  when,  or  by  whom,  this  old  line  was 
marked;  nor  was  any  further  testimony  ad- 
duced to  show  that  tbe  post  oak  tree  bad  any 
surveyor's  marks  on  it  The  record  indicates 
that  the  first  survey  of  this  Garr,  or  Kidd, 
tract  was  made  about  the  year  1851,  more 
tban  80  years  before  any  witness  who  testi- 
fies had  ever  eeea  any  of  tbe  trees  or  comers. 
At  tbe  point  wbere  Jaggers  claims  the  comer 
to  be,  at  a  point  10  varas  distant,  stands  a 
red  oak  marked  with  an  "X."  The  testimony 
Is  conflicting  as  to  whether  this  mark  Is  a 
very  old  one  or  not  Jaggers  testified  that 
several  years  ago  he  discovered  traces  of  an 
old  marked  line  running  south  from  the  cor- 
ner claimed  by  him  in  the  direction  of  the 
southeast  comer  of  the  appellee's  land.  Oth- 
er witnesses  deny  having  seen  any  snch 
marked  line. 

If  this  were  merely  a  contest  to  establish 
a  comer,  and  there  were  no  other  evldrace  in 
tbe  deed  by  which  to  determine  its  true  loca- 
tion, thea  it  may  be  conceded  that  the'  tes- 
timony offered  by  the  appellee  preponderates, 
and  upon  a  submission  to  a  Jury  would  Jus- 
tify a  finding  in  his  favor  upon  tbe  issue; 
but  no  such  case  Is  here  presented.  It  Is  not 
one  In  wliich  the  Jury  is  authorized  to  de- 
cide upon  the  mere  preponderance  of  tbe  tes- 
timony offered  by  the  opposing  parties  upon 
the  trial;  but  one  where  the  plaintiff,  relying 
upon  tbe  existence  of  a  conflict  In  tbe  descrip- 
tion contained  in  the  field  notes  of  bis  land, 
is  seeking  to  show  the  actual  location  of  a 
superior  evidence  of  the  establishment  of  bis 
corner  at  a  i>oint  farther  east  than  his  calls 


for  distance  would  place  It  Tbe  calls  for 
course  and  distance  in  the  description  of  the 
appellee's  tract  of  land,  as  shown  by  his  deed, 
are  definite  and  explicit  sufficleutiy  so  to 
locate  the  corner  with  precision.  The  loca- 
tion made  by  resort  to  this  means  is  in  ac- 
cord both  with  the  configuration  of  the  tract 
and  with  the  quantum  of  land  specified  as 
having  been  conveyed.  If  the  appellee  would 
overcome  this  proof  and  establish  the  comer 
farther  east'  he  must  do  so  by  showing  with 
reasonable  certainty,  not  only  tbe  existence 
of  the  monument  or  natural  object  mention- 
ed in  bis  field  notes,  but  that  this  object  is 
in  confilct  with  the  calls  for  course  and  dis- 
tance also  contained  in  it  In  our  opinion 
be  baa  utterly  failed  to  do  either.  To  sus- 
tain the  verdict  La  this  case,  we  must  assume 
from  the  mere  circumstance  that  a  fallen 
irast  oak  lay  near  where  the  appellee  claims 
the  comer  to  be  that  'this  tree  bad  the  sur- 
veyor's marks  on  it  and  was  the  Identical 
tree  called  for  in  tbe  deed.  Such  an  assump- 
tion would  be  a  dangerous  indulgence  of  the 
power  of  conjecture.  The  fact  that  there 
was  an  old  marked  line  running  from  this 
supposed  comer,  in  the  direction  of  the  ap- 
pellee's southeast  oomer,  adds  but  little,  if 
any,  probative  force  to  tbe  existence  of  the 
fallen  tree.  It  is  not  a  line,  but  a  corner, 
that  Is  sought  for  in  this  controversy.  Olven 
the  comer,  then,  with  the  undisputed  calls 
for  course  as  shown  In  this  deed,  tbe  line 
follows  as  a  mathematical  result  Tbe  ap- 
parent age  of  tbe  line  Is  the  only  feature 
about  it  which  should  elicit  any  considera- 
tion. To  find  that  it  was  the  one  made  and 
marked  in  the  original  survey  of  this  tract 
of  land  would  again  require  us  to  conjecture 
a  fact  too  remote  from  any  positive  testi- 
mony. We  have  been  tmable  to  find  any- 
thing In  the  record  that  would  Justify  us  In 
concluding  that  the  plain  and  unambiguous 
description  of  the  appellee's  land,  contained 
In  his  deed,  should  be  ignored.  Certainly, 
before  tills  should  be  done  in  any  Instance, 
the  evidence  should  be  clear  and  convincing. 

There  are  other  errors  pointed  out  which 
would  Justify  the  revasal  of  this  Judgment; 
but  we  have  refrained  from  discussing  them, 
for  the  reasons  above  mentioned. 

There  Is  nothing  in  the  record  to  Indicate 
that  the  appellee  would  probably  l>e  able 
to  strengtboi  his  case  upon  another  trial. 
There  was  no  testimony  offered  by  him  and 
excluded  by  the  court  and  there  Is  an  al>- 
sence  of  any  complaint  from  him  as  to  any 
of  the  rulings  of  the  trial  court  According 
to  bis  own  showing,  it  is  clear  that  he  is  not 
entitled  to  recover  in  this  suit 

The  Judgment  will  therefore  be  reversed 
and  here  rendered  for  the  appellant  defend- 
ant in  the  court  below. 

Motion  for  Rehearing. 

Appellee  contends  in  his  motion  for  a  re- 
bearing  that  we  erred  in  holding  the  testi- 
mony was  Insufficient  to  support  the  verdict 
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of  the  juiy  and  In  rendering  Judgment  here 
against  hint  He  aaserts  that  this  la  a  bound- 
ary Bolt,  and  that  the  case  was  tried  In  the 
court  below  upon  "the  hypothesis  that  the 
true  location"  of  the  division  line  between 
the  two  tracts  of  land  was  the  only  question 
for  the  Jury.  This  may  be  true,  but  the 
pleadings  in  the  record  clearly  show  that  the 
appellee,  plaintiff  below,  sued  to  recover  a 
specific  tract  of  land,  described  (ty  metes  and 
bounds.  His  right  to  recover  this  tract  was 
the  Issue.  The  appellant,  defendant  In  the 
court  below,  did  not  meet  this  Issue  with  a 
disclaimer,  which  would  have  made  It  strictly 
and  technically  a  boundary  suit,  but  pleaded 
a  general  denial  and  not  guilty.  This  plead- 
ing had  the  etFect  of  Imposing  upon  the  ap- 
pellee the  burden  of-  showing  title  to  the 
land  sued  for,  otherwise  he  could  not  recover. 
Until  he  had  shown  at  least  a  prima  facie 
title,  the  strength  of  the  appellant's  claim  of 
title  need  not  be  considered.  The  effect  of 
the  disposition  we  made  of  the  case  was  to 
hold  that  appellee  had  failed  to  establish  even 
a  prima  facie  right  to  the  tract  sued  for.  Ap- 
pellee claims  that  the  testimony  of  the  wit- 
ness Cowan  was  to  the  effect  that  If  a  line 
was  run  on  a  correct  variation  of  the  compass 
from  the  northeast  comer  of  the  Blckerstaff 
tract,  which  is  the  sontheast  comer  of  the 
CJarr  tract.  It  would  coincide  with  the  line 
claimed  by  him  to  be  the  true  line;  and,  if 
one  should  be  run  from  the  southwest  corner 
of  the  Carr  tract  north  on  a  correct  varia- 
tion, it  would  intersect  with  the  Humphreys' 
north  boundary  line,  one  degree  east  of  the 
west  boundary  line  of  the  Carr  tract  We 
are  not  told  what  Is  meant  by  the  term  "coi^ 
rect  variation."  EJvldently  It  was  a  variation 
different  from  that  upon  which  the  original 
lines  of  the  Carr  tract  were  run,  as  It  does 
not  coincide  with  the  west  line  of  that  tract, 
but  diverges  from  It  one  degree,  or  about  60 
varas.  In  the  length  of  the  line.  The  record 
shows  that  Cowan  testified  as  follows :  "The 
west  boundary  line  of  the  425  acres  of  the 
KIdd  land  [known  as  the  Carr  land,  and  that 
claimed  by  the  appellee]  ia  a  well-defined 
and  well-marked  line  and  can  be  easily 
traced  on  the  ground.  The  trees  with  hacks 
are  still  there.  The  southwest  comer  of  this 
tract  Is  well  established,  and  can  be  easily 
found.  The  south  end  of  the  tract  measures 
1,080  varas  across,  and  the  southeast  comer 
can  be  located.  The  stump  of  this  corner 
was  standing  there  when  I  first  surveyed  the 
land.  When  a  surveyor  runs  one  line  of  a 
survey  on  a  certain  variation,  he  should  run 
all  the  others  on  the  same  variation.  To  run 
the  east  line  of  the  426  acres  of  the  EIdd 
land  [Carr  land]  on  the  same  variation  as  the 
west  line  of  this  tract  would  throw  the  line 
where  the  defendant  [appellant,  Jaggers] 
claims  It  Is.  When  you  commence  at  the 
H.  B.  O.  tree  and  run  east  1,080  varas,  you 
are  within  10  varas  of  a  red  oak  tree  marked 
with  a  cross.    This  426  acres  calls  for  a 


tract 


varas  long  and  1,080  varas  wide. 


The  call  on  the  north  line  Is  1,080  varas,  and 
on  the  south  line  1,080  varas.  The  line  as 
claimed  by  Jaggers  runs  down  and  strikes 
the  Seaborn  Blckerstaff  northeast  comer,  and 
runs  with  Blckerstaff's  east  boundary  line, 
which  is  also  a  part  of  the  John  Humphrey^ 
survey."  In  the  light  of  this  testimony  and 
the  plain  calls  in  the  appellee's  deed  for 
course  and  distance,  the  northeast  comer  of 
the  appellee's  land  Is  bound  to  be  exactly  !,• 
080  varas  east  of  hia  northweat  comer,  just 
where  appellant  clalma  It  to  be,  unless  the 
post  oak  called  for  as  a  bearing  tree  be 
shown  to  be  at  a  different  place  from  where 
the  calls  tor  course  and  distance  In  his  deed 
locate  it  In  no  other  way  has  he  attempted 
to  show  title  to  the  land  sued  for.  This  Is 
not  a  situation  In  which  a  mere  preponder- 
ance of  testimony  will  determine  the  appel- 
lee's right  of  recovery,  but  one  where  the 
existence  of  a  fact  Is  relied  upon  to  establish 
an  asserted  right,  and  where  the  sufficiency  of 
the  evidence  Is  one  of  first  importance. 

The  Issue  is  not  whether  Stringer  or  Jag- 
gers owns  the  land  based  upon  the  assump- 
tion that  one  or  the  other  does  own  it;  but 
whether  Stringer  owns  It  Jaggers  can  de- 
feat the  latter's  claim  by  the  mere  failure  of 
Stringer  to  prove  title.  It  is  not  essoitial 
that  he  show  a  superior  title  la  himself  un- 
til Stringer  has  shown  at  least  a  prima  fade 
title.  Has  appellee  done  this?  This  original 
survey  of  the  Carr  tract  appears  to  have  been 
made  about  66  years  ago,  more  than  30 
years  before  any  living  witness  observed  the 
place;  and  the  bearing  tree,  the  post  oak 
marked  "X,"  may  have  fallen  and  rotted 
away.  There  is  nothing  to  indicate  what 
was  its  size  or  condition  at  the  time  marked. 
The  fact  that  none  is  standing  there  now, 
nor  was  there  20  years  ago,  cannot  be  con- 
sidered as  conclusive  evidence  that  none  was 
ever  there.  The  testimony  of  Pyron  and 
Kldd  to  the  existence  of  the  old  marked  line 
nmning  from  appellee's  sontheast  comer  In 
the  direction  of  where  the  latter  asserts  the 
true  comer  to  be  may  furnish  grounds  to  in- 
fer that  there  might  have  been  a  comer  at 
that  place.  But  tills  Inference  is  seriously 
weakened,  if  not  practically  destroyed,  when 
we  consider  that  this  line  would  not  be  par- 
allel with  tlie  well-established  west  boundary 
line'  of  the  same  tract  and  would  thus  con- 
tradict the  plain  calls  for  course  In  the  deed, 
the  distance  from  the  northwest  comer,  and 
would  have  the  effect  of  giving  more  land 
than  the  deed  undertakes  to  convey.  We 
have  very  carefully  reconsidered  the  testi- 
mony In  the  record,  and  fall  to  find  anything 
to  cause  us  to  change  our  former  view  of  this 
case.  We  still  think  the  testimony  is  insuf- 
ficient to  warrant  a  verdict  in  favor  of  the 
appellee. 

The  motion  for  rehearing  is  therefore  over- 
mled. 
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TEXXAS&N.  O.  B.  OO.  v.  CTLIPPBNGHRet  al.* 

{Court  of  Civil   Appeals  of  Texaa.     Nov.  19, 
1907.     Behearing  Denied  Dec  12.  1907.) 

1.  Limitation  or  Actions  —  AiocRDicxnT  or 
Petition— Injott  to  Passenoeb. 

If  a  cause  of  action  set  out  in  an  amended 
petition  is  different  from  that  in  the  original 
petition,  the  orieinal  petition  will  not  prevent 
the  running;  of  tne  statute  of  limitations  as  to 
the  amended  petition ;  but,  it  the  amended  peti- 
tion retain  even  a  part  of  the  cause  of  action  in 
the  original  petition,  the  original  petition  will 
prevent  the  running  of  the  statute. 

[EidL  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  33,  Limitation  of  Actions,  H  643-546.] 

2.  BAin. 

Where  it  is  alleged  that  the  plalntifFs  wife, 
a  passenger  for  hire  on  one  of  defendant's  trains, 
received  injuries  at  a  certain  time  and  place 
b^  the  wrecking  of  the  train  in  which  she  was 
nding.  caused  by  a  defective  switch  and  by  the 
negligence  of  the  defendant's  servants,  an  amend- 
ed petition,  which  made  no  change  in  the  al- 
legations, except  that  when  the  tram  ran  on  the 
switch  it  was  wreclted  by  being  derailed,  in- 
stead of  colliding  with  another  train,  as  alleged 
in  the  original  petition,  did  not  state  a  new 
cause  of  action  so  as  to  admit  the  bar  of  Uie 
statute  of  limitations. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
TOl.  33,  Limitation  of  Actions,  {f  543-546.] 

5.  .AFPEAIr-AaSIGNIOINTS    OT    BBBOB— PbOFO- 
8ITTON8  AND  STATEMENTS. 

Where  a  defendant,  in  an  action  for  in- 
juries to  a  passenger,  assigns  as  error  the  re- 
msal  to  Instruct  that  there  was  "no  testimony 
tendin|;  to  show"  that  the  wreck  of  the  train 
on  which  plaintiffs  were  passengers  was  caused 
by  any  of  the  things  alleged  in  the  petition,  and 
the  statement  following  this  assignment  is  that 
there  was  "no  affirmative  proof  showing  how 
the  wreck  was  caused,  the  court  will  not  con- 
sider the  assignment,  since  the  statement  does 
not  purport  to  show  that  there  was  no  testi- 
mony tending  to  show  that  the  wreck  was  caused 
by  any  of  the  things  alleged  in  plaintiffs'  petition. 

[IBA.  Note. — For  cases  in  point  see  Cent  Dig. 
TOL  8.  Appeal  and  Error,  {  3000.] 
4.  Same. 

An  assignment  of  error  will  not  be  eon* 
sidered  which  does  not  conform  to  the  rules  of 
the  court  requiring  the  statement  following  a 
proposition  to  embrace  in  substance  such  pro- 
ceedings, or  part  thereof  in  the  record  as  will 
b«  sufficient  to  explain  and  support  the  proposf- 
tion  with  reference  to  the  pages  of  the  record. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
TOl.  3,  Appeal  and  Error,  {  3000.] 

B.  Same. 

Where  defendant  in  an  action  for  injnries 
t»  a  passenger,  assigned  as  error  the  overruling 
of  its  ground  for  new  trial,  that  the  evidence 
wholly  failed  to  show  that  the  derailment  and 
wrecking  of  defendant's  train  on  which  plaintiffs 
were  riding  was  caused  by  any  of  the  negligent 
acts  or  omissions  alleged  in  plaintiffs'  petition, 
and  the  statement  following  the  assignment  only 
refers  to  the  ground  of  the  motion  as  stated,  and 
to  the  statement  under  the  third  assignment 
which  Is  that  there  was  no  affirmative  proof 
showing  how  the  wreck  was  caused,  the  court 
will  not  consider  the  assignment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8.  Appeal  and  Error,  S  3000.] 

6.  Oasbiekb— Injubies  to  Pabsenoebs  —  Ao- 
TiON»— Evidence— Adhibsibilitt. 

In  an  action  for  injuries  to  a  passenger, 
where  plaintiffs  in  their  petition  charged  as  one 
of  the  elements  of  defendant's  negligence,  which 
resulted  in  the  wreck  of  the  train  and  the  in- 

*Writ  of  error  denied  by  Supreme  Court  Jan.  U,1W8. 


juries  sustained,  the  excessive  and  dangerous 
speed  across  a  switch  and  in  and  upon  a  side 
track,  it  was  proper  to  allow  testimony  aa  to 
the  speed  of  the  train  at  the  time  of  its  de- 
railment and  wreck. 

7.  Evidence- Opinions  — Phtsicai.  Condi- 
tion. 

In  an  action  for  injuries  to  plaintiflCa  wife, 
it  was  proper  to  allow  plaintiff,  a  nonexpert 
witness,  to  testify  as  to  the  pain  and  physical 
suffering  of  the  wife  after  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  20,  Evidence,  SS  2238-^40?| 

8.  Daicaoes  —  Measubb  or  Damages  —  Inju- 
BiES  TO  Pebson— Expenses  Incubbbd. 

Where,  in  an  action  for  personal  injuries, 
it  was  shown  that  $150  had  been  expended  for 
medicines  and  medical  supplies,  and  two  physi- 
cians testified  that  this  charge  was  reasonable, 
it  was  proper  to  instruct  that  the  reasonable 
value  of  medicine  and  medical  supplies  furnished 
by  plaintiff  might  be  considered  in  estimating 
the  measure  of  damages,  though  the  treatment 
was  in  Ohio,  and  the  physicians  testifying  lived 
in  Texab. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  15,  Damages,  {  243.] 

9.  Cabbiebs— Injubies  to  Fassenoebs  —  Ac- 
tions—QnEsrioNS  fob  Jubt. 

In  an  action  for  injuries  to  a  passenger  by 
the  wreck  of  a  train,  alleged  to  have  been  canaed 
by  an  open  and  defective  switch  and  the  exces- 
sive speed  of  the  train,  held,  that  under  the 
evidence  the  questions  of  the  negligence  of  the 
defendant  in  failing  to  use  due  care  as  to  the 
condition  of  the  switch,  and  of  its  employ^  in 
operating  the  train  and  allowing  the  switch  to 
remain  open,  were  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9.  Carriers,  {f  1315-1325.] 

10.  Same— Instbuctionb. 

In  an  action  for  injuries  to  a  passenger, 
the  instruction  that  if  defendant  was  negligent 
in  running  its  train  over  an  open  switch  at  an 
excessive  speed,  he  failed  to  exercise  due  care 
and  foresight  in  regard  to  the  condition  of  a 
switch,  and  such  conduct  constituted  negligence, 
then  defendant  was  liable,  was  not  erroneous 
as  submitting  to  the  jurv  defendant's  negligence 
in  permitting  the  switch  to  be  and  remain  in 
bad  condition  and  defective  in  construction. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  W.  H.  Pope,  Judge. 

Action  by  W.  W.  Clippenger  and  another 
against  the  Texas  ft  New  Orleans  Bailroad 
Company  to  recover  for  personal  injuries. 
From  an  order  overruling  defendant's  motion 
for  a  new  trial.  It  appeals.    Affirmed. 

Baker,  Batts,  Parker  ft  Garwood  and  Ches- 
ter ft  Da  Ponte,  for  appellant  Teafle  ft 
Conley,  for  appellees. 


McMEANS,  J.  This  was  a  suit  by  appellee 
W.  W.  Clippenger  against  the  appellant  Tex- 
as ft  New  Orleans  Railroad  Company,  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed by  his  wife,  Helen  Clippenger,  on  the  18th 
day  of  November,  1902,  while  a  passenger 
on  one  of  its  tralna.  The  suit  was  commenc- 
ed by  the  filing  of  the  original  petition  No- 
vember 16,  1904,  and  was  tried  on  the  sec- 
ond amended  original  petition,  filed  Novem- 
ber 14,  1906.  The  case  was  tried  before  a 
jury,  and  resulted  in  a  verdict  for  appellee. 
From  an  order  overruling  a  motion  for  new 
trial,  tlie  cause  is  brought  before  us  on  appeal. 
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The  petition  of  the  plaintiff,  after  the  nec- 
essary fdrmal  allegations,  contained  tbe  fol- 
lowing: '^hat  heretofore,  to  wit,  on  tbe  18tb 
day  of  November,  A.  D.  1002,  plaintiffs  were 
on  board  one  of  defendant's  regular  passen- 
ger trains,  having  paid  for  two  first-clasB, 
fall-fare  tickets,  and  while  so  en  route  between 
the  town  of  Liberty,  in  Liberty  county,  Tex., 
and  the  town  of  Houston,  in  Harris  county, 
Tex.,  and,  as  plaintiffs  are  informed  and 
believe,  near  the  town  of  Devers,  in  Liberty 
county,  Tex.,  a  collision  occurred  between  tlie 
train  upon  which  plaintiffs  were  riding  and 
another  train  of  defendant's  coming  in  the 
opposite  direction;  that  said  two  trains  In 
so  colliding  crashed  into  each  other  with 
great  force,  wrecking  and  damaging  a  large 
part  of  each  train,  destroying  a  number  of 
cars,  and  wrecking  a  number  of  cars  In  each 
train.  That  said  collision  of  said  trains  and 
the  injuries  Inflicted  on  the  said  plaintiff 
was  caused  by  tbe  negligence  of  the  defend- 
ant company  in  negllgenUy  causing,  permit- 
ting, or  allowing  its  said  trains  to  collide  in 
the  manner  and  at  the  time  hereinbefore  stat- 
ed. That  plaintiffs  are  informed  and  believe 
that  said  collision  was  caused  by  the  negli- 
gence of  tbe  servants,  agents,  and  employes 
in  charge  of  tbe  said  trains,  in  carelessly, 
recklessly,  and  negligentiy  handling  said 
trains,  and  in  propelling,  the  some  at  a  high 
rate  of  speed  while  attempting  to  pass  each 
other,  and  was  further  caused  by  the  said 
railroad  company  negligentiy  and  carelessly 
maintaining  a  defective  and  Improperly  con- 
structed switch  at  the  point  where  tbe  said 
wreck  occurred ;  the  said  switch  being  so  im- 
properly constructed  as  to  allow  one  of  said 
trains,  which  was  attempting  to  pass  tbe 
other  on  the  main  line  or  track,  to  enter  the 
sold  switch  on  which  the  other  train  was 
standing,  and  thus  collide  therewitb,  as  before 
alleged." 

The  amended  petition  contained  the  follow- 
ing averments:  "That  heretofore,  to  wit,  on 
or  about  the  18th  day  of  November,  A.  D. 
1902,  plaintiff,  with  bis  wife,  Helen  L.  Cllp- 
penger,  were  lawful  passengers  for  hire  on 
defendant's  railroad,  having  theretofore  pur- 
chased two  tickets  entitiing  them  to  passage 
on  one  of  defendant's  trains ;  said  tickets  be- 
ing two  first-class  tickets  reading  from  Hons- 
ton,  Tex.,  to  Beaumont,  Tex.,  and  plaintiff 
paying  therefor  the  full  price  demanded  by 
the  agent  for  said  company,  and  being  the 
usual  and  proper  charge  made  by  defendant 
company  for  transporting  passengers  from  the 
city  of  Houston  to  the  city  of  Beaumont, 
whereby  the  defendant  company  undertook 
and  bound  themselves  to  safely  transport  the 
plaintiff  and  his  said  wife  to  their  destina- 
tion. That  plaintiff  and  his  said  wife,  on 
said  date,  boarded  one  of  the  regular  passen- 
ger traina  of  the  said  company,  leaving  the 
city  of  Houston,  Tex.,  about  8:30  o'clock  a. 
m.  for  the  purpose  of  l)eing  transported  to 
the  dty  of  Beaumont,  and  while  so  en  route 
between  said  points,  and,  as  plaintiffs  ate  in- 


formed and  believe,  at  a  point  at  or  near  the 
town  of  Devers  on  the  line  of  said  road,  the 
train  upon  which  plaintiffs  were  riding,  and 
while  running  at  a  high  and  dangerous  rate 
of  speed,  suddenly  left  the  track  or  rails  of 
said  road  and  ran  In  and  upon  a  side  trade 
or  switch,  and  the  engine  attached  to  the 
said  train  tlien  and  there  tnmed  over,  the 
mall  car  on  said  train  was  wredied,  and  oth- 
er cars  on  tbe  said  train  were  then  and  there 
wrecked  and  damaged.  That  the  car  in  which 
plaintiff  and  his  wife  were  riding  was  thrown 
from  the  rails  and  bounded  over  the  ties  for 
some  distance,  and  the  said  car  was  thrown 
from  its  trucks  and  tipped  to  one  side  at  an 
angle  of  about  45  degree&  That  at  the  time 
of  the  said  wre(^  the  said  train  was  going  at 
a  high  and  dangerous  rate  of  speed,  and  did 
not  slow  up  in  its  speed  at  said  station, -or 
before  reaching  tlie  same.  That  the  derail- 
ment of  said  train  and  the  wrecking  thereof 
was  caused  by  the  negligence  of  defendant. 
Its  servants,  agents,  and  employes.  In  then 
and  there  running  its  said  train  at  a  high 
and  dangerous  rate  of  speed  through  the  town 
of  Devers  and  across  the  switch  at  said  point, 
and  in  then  and  there  allowing  and  permittli^ 
said  tracks  at  said  point  to  be  and  remain  in 
a  defective  condition,  and  in  n^llgently  op- 
erating its  said  train  at  a  dangerous  rate  of 
speed,  and  in  then  and  there  permitting  the 
switch  at  the  point  of  said  accident  to  be  and 
remain  in  a  bad  condition  and  defective  in 
construction.  And  plaintiff  farther  alleges- 
that,  in  addition  to  all  of  the  aforesaid  defects 
and  causes  contributing  to  the  wrecking  of 
said  train,  the  defendant,  its  servants,  agents, 
and  employes,  negligently  and  carelessly  al- 
lowed said  switch  to  remain  open  at  the  time 
of  the  passing  of  the  said  train,  eo  as  to 
allow  the  said  train  to  enter  the  said  switch 
and  side  track  with  unusual  force  and  speed, 
resulting  in  the  wrecking  of  said  train,  as 
aforesaid.  Plaintiff  further  alleges  that  one 
or  more  or  all  of  said  causes  were  the  proxi- 
mate cause  of  the  said  injuries,  and  the  said 
injuries  were  so  inflicted  by  defendant's  neg- 
ligence In  one  or  more  or  all  of  said  acts, 
without  fault  or  negligence  on  the  part  of 
plaintiff  or  his  said  wife,  and  while  said  track 
and  train  were  under  the  exciuaive  control 
and  management  and  operation  of  the  said 
defendant,  its  servants,  agents,  and  employes." 
Defendant  excepted  to  the  amended  peti- 
tion on  the  ground  that  it  appeared  that  tbe 
cause  of  action  sought  to  be  set  up  tbo'eln 
was  barred  by  the  two  years'  statute  of  limi- 
tations; and  by  a  special  charge,  seasonably 
requested,  sought  to  have  the  Jury  instructed 
to  find  for  defendant  because  the  undisputed 
proof  showed  that  the  plaintiffs  cause  of  ac- 
tion was  barred;  and  tbe  refusal  of  the  court 
to  sustain  the  exception  and  to  give  the  spe- 
cial charge  is  made  the  basis  of  appelianfa 
first  and  second  assignments  of  error.  If  th» 
cause  of  action  set  out  in  the  amended  pett 
tion  was  a  new  or  different  cause  of  action 
from  that  asserted  in  tbe  original  petition^ 
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It  was  barred  at  the  time  of  tbe  niing  of  the 
former.  Bat  if  the  amendment  in  any  waj 
retained,  even  as  a  part  of  the  canse  of  ac- 
tion asserted  by  the  original  petition,  and 
afterwards  reasserted  by  the  amended  peti- 
tion. It  is  snfBclent,  to  prevent  the  mnning  of 
the  statnte  after  the  original  petition  was 
tiled.  Mexican,  etc.,  Ry.  Co.  t.  Mitten,  IS 
Tex.  dr.  App.  863,  38  8.  W.  282.  By  refer- 
ence to  the  extracts  from  the  original  and 
amended  petitions,  above  quoted,  ttie  follow- 
ing similarity  will  be  observed :  In  both  the 
acddent  Is  alleged  to  have  occnrred  to  one  of 
defendant's  passenger  trains  on  the  IStb  day 
of  November,  1902;  in  both  petitlona  the  ac- 
cident la  alleged  to  have  occnrred  at  the  same 
point,  via.,  at  or  near  tbe  town  of  Devon,  In 
Liberty  county,  Tex.;  in  both  it  was  alleged 
that  the  wreck  was  caused  by  said  railroad 
company  negligently  and  carelessly  maintain- 
ing a  defective  and  lihproperly  constructed 
siritch  at  a  point  where  tbb  wreck  occnrred, 
tbe  said  switch  bring  so  Improperly  ooop 
stracted  as  to  allow  the  train  to  enter  tbe 
switch,  resulting  in  the  wreck;  in  both  It  is 
alleged  that  the  defendant  carelessly,  neg- 
ligently, and  recklessly  operated  the  said 
train  and  propelled  the  same  at  a  high  and 
dangerous  rate  of  speed;  in  both  tbe  Injuries 
complained  of  are  the  same;  and  In  both  the 
alleged  contract  of  carriage  Is  the  same.  The 
only  material  change  made  in  the  amended 
pleading  is  that  In  It  the  pleader's  miscon- 
ception of  tbe  facts  were  corrected,  and  tbe 
allegation  that,  when  the  train  ran  In  upon 
flie  switch.  It  collided  with  another  train  on 
tbe  switch,  was  eliminated.  In  both,  how- 
ever, It  was  charged  that  tbe  -wrecking  of  tbe 
train  and  the  injury  to  plaintUTs  wife  weie 
tbe  result  of  tbe  negligence  of  the  defendant 
In  the  manner  of  the  operation  of  tbe  train 
and  in  maintaining  a  defective  and  Improper- 
ly constructed  switch.  We  are  of  opinion 
that  the  amended  petition  set  up  no  new  or 
different  cause  of  action  from  that  alleged 
In  tbe  ortglna>  petition,  and  the  assignments 
are  OTemiled.  Railway  Co.  v.  Mitten,  supra; 
Railway  Co.  v.  Perry,  85  S.  W.  62,  12  Tex. 
Ct  Rep.  216;  Railway  Co.  v.  Veale,  87  S.  W. 
202.  12  Tex.  Ct  Rep.  890;  Railway  Co.  v. 
Welltaigton  (Tex.  Civ.  App.)  86  S.  W.  1114. 

By  Its  third  assignment,  appellant  com- 
plains that  tbe  court  erred  in  overruling  the 
Qilrd  ground  of  Its  motion  for  a  new  trial, 
bi  that  the  court  committed  error  In  refusing 
to  give  In  charge  to  tbe  ]ury  its  second  spe- 
cial Instroctlon,  which  is  as  follows:  "You 
are  Instructed  that  there  Is  no  testimony  tend- 
ing to  show  that  tbe  derailment  and  wreck- 
big  of  the  train  on  which  plaintUTs  were  pas- 
sengers on  or  about  November  18,  1902,  wan 
caused  or  occasl(»ied  by  any  of  the  things 
alleged  in  plaintiffs'  petition,  and  you  will 
therefore  return  a  verdict  for  defendant." 
Tbe  statement  following  this  fMsigmnent  Is, 
simply,  that  "there  was  no  a£Elrmatlve  proof 
showing  bow  the  wreck  was  caused."  This 
statement  does  not  purport   to  show  that 


there  was  no  testimony  tending  to  ahow  that 
the  wreck  was  caused  by  any  of  the  things 
alleged  In  plaintiffs'  petition,  and  we  there- 
fore decline  to  conalder  the  assignment;  but, 
should  we  waive  this  objection,  we  would 
still  decline  to  consider  the  assignment,  be- 
cause It  Is  not  In  conformity  to  the  rules  of 
this  court,  which  require  the  statement,  fol- 
lowing a  proposition,  to  embrace.  In  sub- 
stance, such  proceedings,  or  a  part  thereof, 
contained  In  the  record,  as  will  be  necessary 
and  sufficient  to  explain  and  support  tbe 
proposition,  with  reference  to  the  pages  of 
the  record.  There  may  have  been  testimony 
other  than  afBrmative  testimony  tending  to 
sustain  the  allegations  of  tbe  plaintiff's  peti- 
tion, which  would  have  Justified  tbe  court 
in  submitting  tbe  Issuea  to  the  Jury  and  In 
refusing  to  give  the  requested  charge.  It 
was  clearly  the  duty  of  appellant,  in  framing 
Its  brief,  to  refer  to  the  evidence  relating  to 
the  proposition  under  discussion  so  that  this 
court  could  determine  whether  tbe  refusnl 
of  tbe  trial  Judge  to  give  the  charge  was  er- 
ror. 

For  a  like  reason,  we  refuse  to  consider 
appellant's  fourth  assignment,  which  com- 
plains of  the  action  of  tbe  court  in  overruling 
the  tenth  ground  of  its  motion  for  new  trial. 
Tbe  tenth  ground,  as  set  out  in  the  assign- 
ment, is  as  follows:  "Because  the  evidence 
wiboHy  failed  to  show  that  the  derailment 
and  wrecking  of  defendant's  passenger  train 
on  which  plaintiffs  were  riding  was  caused 
or  occasioned  by  any  of  the  negligent  acts  or 
omissions  alleged  in  plaintlfTs  petition." 
The  statement  following  the  assignment  sim- 
ply refers  us  to  tbe  tenth  ground  of  the  mo- 
tion, which  Is  in  the  language  above  quoted, 
and  to  the  statement  under  the  third  assign- 
ment, which  we  have  shown  above  to  be  in- 
sufficient and  not  in  compliance  with  the 
rules. 

The  fifth,  sixth,  and  seventh  assignments 
are  predicated  upon  tbe  refusal  of  tbe  court 
to  grant  a  new  trial  because  of  alleged  er- 
rors In  permitting  the  witnesses  CUppenger, 
Babcock,  and  Wbltlock  to  testify  as  to  the 
speed  of  the  |ratn  at  the  time  of  Its  derail- 
ment and  wreck;  the  grounds  urged  for  its 
rejection  being  that  such  testimony  was  Ir- 
relevant and  Immaterial.  Tbe  plaintiff.  In 
his  amended  petition,  charged,  as  one  of  tbe 
elements  of  negligence  of  appellant,  which 
resulted  In  the  wrecking  of  the  train  and  the 
injuries  sustained  by  the  appellee's  wife,  the 
running  of  tbe  train  at  a  high,  excessive,  and 
dangerous  rate  of  speed  In  and  upon  a  side 
track  or  switch  at  or  near  Devers,  without 
slowing  up  or  slacking  its  speed  at  said 
point,  and  the  running  of  Its  said  train  at  a 
high  and  dangerous  rate  of  speed  across  tb<> 
switch  at  said  point,  so  as  to  i>ermlt  the  train 
to  enter  said  switch  and  side  track  with  un- 
usual force  and  speed.  In  view  of  these  al- 
legations, the  inquiry  as  to  the  rate  of  speed 
of  tbe  train,  as  l>enrlng  upon  the  appellant's 
negligence  in  that  regard,  was  both  pertinept 
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and  material.    The  aaalgnmentB  are  not  bu»- 
talned. 

Appellant's  eighth  assignment  Is  as  fol- 
lows: "The  court  erred  in  permitting  the 
witness  Clippenger  to  testify,  over  the  ot^ec- 
tlon  of  the  defendant,  as  follows:  Q.  Did 
she  suffer  any  physical  pains  after  that,  or 
appear  to  suffer  any?  (Defendant  objects  as 
leading,  and  nothing  but  the  opinion  of  the 
wltnesa  also  that  this  would  be  hearsay 
and  self-serrlng.  Court  states  witness  can 
tell  how  she  appeared.  Defendant  exceptit.) 
A.  Yes,  sir;  It  seemed  to  be  Intermittent, 
Some  days  she  would  feel  very  well  and  ap- 
parently free  from  pain,  and  maybe  the 
next  day,  or  within  a  few  days.  It  would  re- 
turn, the  pain  would,  and  It  seemed  that 
when  she  would  keep  off  her  feet  and  He 
down  the  pain  would  diminish  and  subside, 
so  that  she  would  feel  very  comfortable,  and 
go  that  way  for  several  days  at  a  time,  and 
then  It  would  return  again.  Q.  What  would 
she  have  to  do  when  those  pains  came  on 
her?  A.  She  would  have  to  lie  down  and 
keep  very  qoiet  She  would  generally  sit 
in  the  room  and  lie  down  on  the  bed-^not 
necessarily  going  to  bed,  bat  she  would  He 
down  and  remain  off  her  feet.  Q.  How  long 
did  that  continae?  A.  That  continued  from 
the  time  of  the  wreck  np  to  the  time  she  re- 
turned to  Cincinnati."  The  proposition  bas- 
ed on  the  above  assignment  Is  that  "the  tes- 
timony complained  of  was  hearsay,  an  opin- 
ion by  a  nonexpert,  based  upon  self-servlug 
declarations  made  by  the  Injured  party,  and 
was  Inadmissible."  We  are  of  the  opinion 
that  there  was  no  reversible  error  In  admit- 
ting the  testimony.  "The  rule  laid  down  by 
text-writers,  and  which  seems  to  have  been 
followed  in  this  state,  la  that  nonexpert  wit- 
nesses may  give  their  opinions  on  question  of 
Identity,  resemblance,  age,  apparent  condi- 
tion of  the  body  or  mind.  Intoxication,  In- 
sanity, sickness,  health,  etc.  Such  testimony 
is  received  in  the  particular  cases  or  in- 
stances mentioned  because  a  mere  descrip- 
tion, without  the  witness'  opinion,  would 
convey  an  imperfect  Idea  of  the  force,  mean- 
ing, and  Inherent  character  o^  the  things  de- 
scribed." 1  Greenleaf  on  Ev.  (18th  Ed.)  § 
439;  Railway  Oo.  v.  Smith,  90  S.  W.  926,  14 
Tex.  Ct.  Rep.  379.  In  the  case  cited,  a  wit- 
ness was  permitted  to  testify  that  "plaintiff 
does  not  appear  to  be  SO  per  cent  as  good  a 
man  now  as  he  was  before  the  injury."  This 
testimony  was  objected  to  on  the  grounds 
that  It  was  Immaterial  and  irrelevant,  the 
opinion  of  the  witness  not  shown  to  be  an 
expert  on  a  matter  given  In  expert  form, 
and  was  too  vague  to  form  the  basis  of  evi- 
dence. In  passing  upon  this  objection,  the 
court  says:  "The  minute  appearances  Indi- 
cating appellee's  physical  condition  before 
and  after  he  was  injured,  observed  by  the 
witness  and  upon  which  his  opinion,  as  ex- 
pressed, was  formed,  could  not  be  so  de- 
scribed by  him  as  to  enable  the  Jury,  without 
such  opinion,  to  draw  a  just  or  correct  con- 


clusion with  respect  to  the  issue  to  wUch  tlw 
testimony  related.  In  such  case  the  infer- 
ence or  opinion  of  the  witness  may  be  stat- 
ed."   The  assignment  is  overruled. 

In  charging  upon  the  measure  of  damages, 
the  court  Instructed  the  jury  that  they  might 
take  Into  consideration  the  reasonable  value 
of  medicine  and  medical  supplies  furnished 
by  appellee,  If  any  was  rendered  necessary 
by  reason  of  the  injuries  sustained  by  bis 
wife.  This  charge  is  made  the  basis  of  ap- 
pellant's ninth  assignment;  th$  objection  to 
It  being  that  there  was  no  proof  that  the 
sums  so  expended  were  reasonable  or  neces- 
sary. The  testimony  showed  that  the  expen- 
ditures for  medicine  and  medical  sn^plies 
covered  a  period  from  January  4,  1903,  to 
the  time  of  trial,  and  amonnted  to  $150,  in- 
cluding $25  for  a  brace.  Dr.  Price  testified: 
"I  guess  It  was  a  pretty  reasonable  bill." 
And  Dr.  Cunningham  testlQed  that  it  was 
very  reasonable.  It  is  urged  that  Inasmuch 
as  Mrs.  Clippenger  was  being  treated  in 
Ohio,  and  that  the  expenditures  were  made 
there,  while  the  physicians,  who  testified  as 
to  the  reasonableness  of  the  bill,  lived  In 
Beaumont,  their  testimony  was  in  the  na- 
ture of  things  only  a  guess,  and  did  not  meet 
the  requirement  that  the  charges  must  be 
proved  to  have  been  reasonable.  This  argu- 
ment addresses  Itself  to  the  weight  of  the 
evidence,  and  not  to  the  action  of  the  oonrt 
In  giving  the  charge.  The  evidence  justified 
the  court  In  giving  the  instruction  objected 
to.    The  assignment  is  overruled. 

By  the  tenth,  eleventh,  and  twelfth  assign- 
ments, appellant  complains  of  the  charge  of 
the  court  In  submitting,  as  ground  of  negli- 
gence, the  rate  of  speed  of  the  train  at  the 
time  of  the  derailment.  In  permitting  the 
switch  at  said  point  to  be  and  remain  In  bad 
condition  and  defective  In  its  construction, 
and  in  allowing  the  switch  to  remain  open 
at  the  time  of  the  passing  of  the  train.  The 
objection  is  that  there  was  no  such  proof  of 
negligence  in  the  particulars  stated  as  to 
Justify  the  charge.  The  portion  of  the  charge 
complained  of  is  copied  in  appellant's  brief, 
and  Is  as  follows:  "This  is  a  suit  by  the 
plaintiff  W.  W.  Clippenger  against  the  Texas 
&  New  Orleans  Railroad  Company  for  dam- 
ages alleged  to  have  been  sustained  by  plaia- 
tlff  by  reason  of  the  Infliction  of  Injuries  to 
plaintiff's  wife,  Helen  Clippenger,  while 
plaintiff  and  his  said  wife  were  traveling  on 
one  of  defendant  company's  passenger  trains 
between  the  city  of  Honston,  Tex.,  and  th.e 
city  of  Beaumont,  Tex.,  on  or  about  the  IStli 
day  of  November,  1902;  plaintiff  alleging 
that  he  and  his  said  wife  had  purchased  tick- 
ets reading  over  the  line  of  railroad  of  de- 
fendant company,  between  said  points,  by 
which  they  were  entitled  to  a  first-class  pas- 
sage to  the  city  of  Beaumont,  and  that  In 
consideration  of  the  purchase  of  said  tldc- 
ets  the  defendant  company  nndertook  to 
safely  transport  them  to  their  said  destina- 
tion. Plaintiff  further  allies  that  ^hite  on 
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(aid  train,  at  a  point  at  or  near  tlie  town  of 
Devera,  the  said  train  was  -wrecked;  that  at 
the  time  of  aald  wreck  the  said  train  was 
negligently  operated.  In  that  It  was  run  at  a 
high  and  dangerous  rate  of  speed;  that  de-. 
fendant  company,  Its  servants,  agents,  and 
employte,  were  negligent  In  running  said 
train  across  a  switch  at  said  point  at  a  high 
and  dangerous  rate  of  speed,  and  were  neg- 
ligent In  then  and  there  permitting  and  al- 
lowing their  road  and  track  to  become  and 
remain  in  bad  repair,  and  in  then  and  there 
permitting  the  switch  at  said  point  to  be 
lod  remain  in  bad  condition  and  defective  In 
iti  constructlcm;  and  that,  in  addition  to  all 
of  said  defects  and  causes  contributing  to 
tlie  wrecking  of  said  train,  the  defendant,  its 
Beirants,  agents,  and  employes,  negligently 
and  carelessly  allowed  said  switch  to  re- 
mahi  open  at  the  time  of  the  passing  of  said 
train,  so  as  to  allow  the  said  train  to  enter 
laid  switch  and  side  track  with  unusual 
force  and  speed,  resulting  In  the  wrecking 
of  said  train.  Plaintiff  further  alleges  that 
his  said  wife  sustained  serious  and  perma- 
nent Injuries  In  said  wreck,  which  injuries 
are  folly  set  out  In  plaintlfTs  second  amend- 
ed original  petition  herein;  that  bis  said 
wife  suffered  great  physical  and  mental  pain, 
and  was  compelled  to  engage  the  serrices 
of  physicians,  snrgeons,  and  nurses,  and  pur- 
chase medicines  and  medical  supplies  in  or- 
der to  properly  care  for  said  injuries,  to 
plaintiff's  further  damage,  as  alleged  in  bis 
said  petition;  and  that  all  of  said  damages 
are  the  proximate  result  of  the  negligence 
of  the  defendant  company,  its  servants, 
agents,  and  empIoySs,  in  the  manner  and 
tUnga  alleged  in  said  petition.  In  answer 
to  these  allegations,  the  defendant  company 
lias  pleaded  a  general  denial,  and  the  ef- 
fect of  this  plea  is  to  cast  upon  the  plaintiff 
the  burden  of  proof  to  establish  the  material 
allegations  In  his  petition,  and,  amongst  oth- 
er tlilDgs,  that  his  said  wife  was  injured  as 
alleged,  and  that  such  Injuries,  if  any,  were 
tte  proximate  result  of  the  negligence  of  the 
defendant  company.  Its  servants,  agents,  and 
smployte,  In  one  or  more  of  the  things  char- 
ted against  it.  Now,  gentlemen  of  the  jury, 
liearing  In  mind  the  foregoing  Instructions 
and  definitions.  If  you  find,  from  a  preponder- 
ance of  the  evidence  before  you,  that  the 
plaintiff  and  his  said  wife  were  passengers 
for  hire,  as  alleged  by  them,  and  at  the  time 
and  place  alleged,  and  that  plaintiff's  wife 
vas  then  and  there  injured,  as  alleged, 
that  the  defendant  company,  acting  by  and 
thnnigh  its  servants,  agents,  and  employes, 
were  then  and  there  in  charge  and  control  of 
said  train,  and  that  said  train  was  then  and 
there  run  Into  and  across  an  open  switch  up- 
on a  siding,  at  an  unusual  rate  of  speed,  and 
;on  further  find  from  a  prei)onderance  of  the 
erldence  before  you  that  in  so  doing  the  said 
defendant,  its  servants,  agents,  and  employes, 
were  guilty  of  negligence,  as  that  term  has 
been  herein  defined  to  700,  and  that  audU 


negligence  was  the  proximate  cause  of  plain- 
tiff's wife's  Injuries,  then.  If  you  so  find,  you 
will  find  for  the  plaintiff,  etc  Or,  if  you 
should  find,  from  a  preponderance  of  the  evi- 
dence, that,  at  the  time  and  place  alleged,  the 
defendant  company.  Its  servants,  agents,  and 
employes,  failed  to  exercise  due  care  and 
foresight,  as  has  been  herein  explained,  in 
regard  to  the  condition  of  the  switch,  and 
that  such  act,  if  any.  constituted  negligence, 
as  the  term  has  been  defined,  and  that  such 
negligence,  if  any,  was  the  proximate  cause 
of  said  Injuries,  then  you  will  find  for  tbe 
plaintiff." 

The  evidence  shows  that,  when  tbe  train 
reached  Devers,  It  was  going  at  an  unusually 
high  and  dangerous  rate  of  speeA;  that  when 
the  switch  was  reached,  for  some  cause  un- 
explained, the  engine  left  the  main  track  and 
started  on  the  switch  track,  and  then  almost 
Immediately  left  the  rails  and  plunged  into  the 
mud.  The  tender  followed  tbe  engine,  and 
In  turn  was  followed  by  the  mail  car  and 
baggage  car  in  the  order  named,  and  each 
of  these  left  the  track  about  the  time  the 
switch  was  reached.  The  fir^t  passenger 
coach  also  started  into  the  switch,  and  then 
In  some  way  went  back  toward  the  main 
line.  The  coach  in  which  appellee  and  his 
wife  were  riding  followed  the  other,  but 
did  not  go  quite  the  same  distance  after  it 
left  the  rails.  The  witness  Wbitlock  testi- 
fied that,  about  the  time  the  engine  struck 
the  switch,  he  saw  it  turn  to  the  left  and 
go  Into  the  mud,  and  tbe  mall  or  baggage 
car,  following  It,  changed  ends,  and  the 
trucks  were  knocked  off.  As  to  the  speed  of 
the  train  tbe  witness  Babcock  testified:  That, 
when  he  first  observed  the  train  it  was  two 
or  three  miles  away,  and  going  toward  him 
at  a  high  rate  of  speed.  That  the  speed 
was  so  great  that  he  feared  something  woTild 
hai^)en.  "I  think  it  went  the  fastest  of  any 
train  I  ever  saw.  It  was  coming  right  to- 
wards me,  and  the  train  was  humming,  and 
It  hummed  like  a  threshing  machine,  and 
the  boiler  on  the  trucks  was  going  from 
side  to  side."  That  when  it  passed  over  a 
little  bridge  about  200  feet  away  it  seemed 
to  gain  momentum,  and*  when  it  struck  the 
switch  "it  was  going  at  a  fearful  rate  of 
speed— at  a  terrible  rate  of  speed."  The  tes- 
timony further  shows  that  tbe  ground  was 
very  soft;  that  there  was  a  great  deal  of 
water  alongside  the  track  there,  water  stood 
generally  over  the  country,  and  tbe  drain 
ditches  were  full  of  water,  and  everything 
was  overflowing;  but  that  the  roadbed  at 
the  switch  was  above  the  water  that  day. 
The  appellee  testified  that  the  train  was  two 
hours  behind  time,  and  that  Just  before  the 
accident  the  train  was  going  very  fast,  and 
the  Impression  made  on  him  was  that  it  was 
going  at  a  terrific  rate;  that  as  he  looked 
out  of  the  window  everything  was  flying  by 
very  rapidly;  that  there  was  a  rocking  mo- 
tion to  the  coach;  that  he  did  not  remember 
ever  riding  on  a  train  that  traveto<Lia  rapld- 
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I7 ;  that  In  the  last  fonr  or  five  yeara  he  bad 
traveled  00,000  or  aO.OOO  miles  and  had  fre- 
<inentl7  timed  trains  between  stations;  that 
bis  attention  -was  attracted  to  the  q>eed  of 
this  train  "on  account  of  the  terrific  speed 
we  were  going." 

While  the  law  does  not  prescribe  the  rate 
of  speed  at  which  a  train  should  be  mn 
through  a  swltcli,  still  it  Is  pertinent  to  the 
general  Issue  of  negligence  to  Inquire  wheth- 
er or  not  appellant's  train  was  being  ran 
at  a  greater  rate  of  speed  than  was  prudent, 
considering  all  the  circumstances;  and,  In 
view  of  ttie  evidence  above  given,  we  do  not 
think  It  was  error  for  the  court  to  submit 
the  issue  ot  appellant's  negUg^ice,  in  th&t 
regard,  to  the  Jury.  Railway  Co.  v.  Eaten, 
<Ter.  Civ.  App.)  44  S.  W.  S62;  McDonald  v. 
Railway  Co.,  86  Tex.  9,  22  S.  W.  942,  40  Am. 
St  Rep.  808.  Nor  do  we  think  there  was 
any  error  in  submitting  the  question  of  the 
negligence  of  the  servants  of  appellant  operat- 
ing the  train  in  running  the  same  Into  an 
open  switch  or  siding  at  an  unusual  rate 
of  speed,  or 'the  negligence  of  api>ellant  in 
falling  to  use  due  care  in  regard  to  the  con- 
dition of  the  switch.  Tliat  the  train  was 
run  Into  the  switch  at  an  unusual  rate  of 
speed  was  shown  by  the  undisputed  evidence. 
That  the  switch  was  <v)en  Is  logically  infer- 
able from  the  fact  that  the  engine  left  the 
track  there  and  went  onto  the  siding.  That 
the  appellant  did  not  exercise  ordinary  care 
in  regard  to  the  coniStlon  of  the  switch  may 
be  Inferred  from  the  fact  that  such  condition 
was  not  corrected  before  the  train,  laden 
with  human  lives,  reached  the  switch  and 
was  wrecked.  It  seems  to  us  tliat  the  facts 
of  this  case  bearing  upon  the  condition  of 
the  switch  call  for  the  application  of  the 
rule  res  ipsa  loqulter. 

But  It  is  urged  that  the  charge  was  er- 
roneous, because  it  submitted  to  the  jury  the 
negligence  of  the  appellant  in  allowing  Its 
road  and  track  at  the  point  of  accident  to 
become  In  bad  repair,  and  in  permitting  the 
switch  at  said  point  to  be  and  remain  In  bad 
condition  and  defective  In  construction. 
These  objections  are  not  sustained  because, 
from  an  Inspection  of  the  charge,  we  find 
that  no  such  Issues  were  submitted.  It  Is 
true  that  the  trial  court,  in  stating  the  plain- 
tiff's case  In  his  charge,  enumerated  all  the 
grounds  of  negligence  alleged  by  appellee, 
among  which  were  those  next  above  referred 
to;  but  in  submitting  the  issue  the  court 
confined  the  Jury  to  the  question  of  negli- 
gence of  appellant  In  running  its  train  Into 
an  open  switch  at  a  siding  at  an  unusual 
rate  of  speed,  and  In  falling  to  exercise  due 
care  in  regard  to  the  condition  of  the  switch. 

We  have  considered  the  other  assignments 
of  error  presented  by  appellant,  and  conclude 
that  none  of  them  point  out  any  reversible 
error.  The  Judgment  of  the  district  court 
is  affirmed. 

Affirmed. 


FOLEY  V.  HOUSTON  CO-OP.  ft  BiFO.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  20, 
1907.     Rehearing  Denied  Dec.  18,  1907.) 

1.  Bills  ard  Notes  —  Obdebs  —  Suiticienct 
OF  EvinEKCK— Funds  in  Hands  or  Drawee. 

In  an  action  on  an  order  drawn  by  a  con- 
tractor for  the  construction  of  a  building  on  tbe 
owner  in  favor  of  a  materialman,  evidence  con- 
sidered and  held  sufficient  to  show  that  at  the 
time  tbe  order  was  presented  to  tbe  owner  he 
had  sufficient  funds  due  the  contractor  to  pay 
the  order.  .' 

2.  Wbit  of  Ebbob— Assionkents  or  Ebbob— 
PBOPOSiTiONB— Apflioabilitt  to  S^idxnck. 

Where  an  action  is  based  on  an  order  drawa 
by  a  contractor  for  tbe  constmction  of  a  build- 
ing on  the  owner  in  favor  of  a  materialman.  * 
gropoaltion  that,  in  a  suit  apon  a  contract  which 
I  not  proved,  there  being  no  declaration  for  the 
valne  of  the  work  done,  the  case  of  plaintiff 
fails,  and  no  recovery  can  be  bad  on  a  qnantum 
meruit  or  valebat  on  an  implied  contract  not 
declared  on,  cannot  be  considered  on  writ  of 
error,  the  record  containing  no  evidence  of  any 
implied  contract. 

3.  BiixB  AND  Notes  —  Obdebs  —  Aooeptancs 
ON  Condition— SuBSTANTiAi,  Perfobkancb 

— iNBTBHaTIORS. 

In  an  action  on  an  order  drawn  by  a  oon- 
tractor  for  the  construction  of  a  honae  in  favor 
of  a  materialman  on  the  owner,  and  accepted  oa 
condition  that  certain  finishing  work  be  dona, 
a  requested  instruction,  that  there  was  no  evi- 
dence that  such  work  bad  been  done  or  that  the 
house  had  been  completed  and  accepted  was 
properly  refused ;  the  evidence  showing  that  the 
condition  was  substantially  performed,  and  the 
work  approved  and  accepted  by  the  architect, 
the  sole  arbiter  of  questions  of  performance  and 
acceptance  under  the  contract 

4.  ABBI0NI£ENT8— EQinTABI-B  ASSIOmOCRTB — 

Obdebs. 

An  order  drawn  by  a  oontraotor  on  the 
owner  of  a  building  in  favor  of  a  materialman 
Is  an  equitable  assignment  of  so  much  of  the 
fund  on  nand  due  the  contractor  on  the  contract 
as  it  was  given  for. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DIs. 
vol.  4,  Assignments,  H  95.  96.] 
6.  Bnxs  AND  Notes— Obdebs- Con DinoitAi^ 

AOCBFTANOB    —    PXBFOBHAROE    —    INBTBUO- 
TI0N8. 

In  an  action  on  an  order  drawn  by  a  con- 
tractor for  the  construction  of  a  bnildlng  on  the 
owner  In  favor  of  a  materialman,  and  accepted 
by  the  owner  on  condition  that  certain  finishing 
work  be  done,  in  which  the  contractor  was 
brought  in  as  a  party  by  the  defendant,  request- 
ed instructions  as  to  liquidated  damages  nnder 
the  contract  against  the  contractor  lor  delM 
In  completing  the  work  were  properly  refused, 
the  evidence  showiiu  that  the  condition  of  ao- 
ceptance  was  fnlflUed. 

6.  Wbit  of  SkaoB— Review— Habmuss  Bb- 

BOB— INSTBUCTIONS. 

In  an  action  on  an  order  drawn  on  funds 
in  the  hands  of  the  owner  of  a  building  and  due 
a  contractor,  and  accepted  on  conditions,  which 
conditions  were  fulfilled,  an  instruction  that  the 
jnry  should  determine  the  amount  of  damages 
sustained  by  the  owner  during  the  fulfillment 
of  tbe  conditions  was,  as  against  the_  defendant, 
harmless  error,  since  it  was  immaterial  whether 
defendant  suffered  any  damages. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Die 
VOL  S.  Appeal  and  Error,  U  4219-4224.] 

7.  Tbiai/— Sttbtkaotion  Yebdict. 

Where,  in  an  action  on  an  order  drawn  on 
funds  due  a  contractor,  a  verdict  Is  rendered 
for  the  only  amount  for  which  it  conld  be  right- 
fully rendered,  a  eontentioa.  that  it  is  a  sub- 
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traction  verdict,  which  is  based  merely  on  the 
coincidence  of  the  amoont  with  the  remainder 
«f ter  certain  credits  are  deducted  from  tibe  con- 
tract price,  is  unaTailing. 

&  INTEBEST— OkDKU  VOB  PATmRT  OW  MORBT. 

An  order  for  the  payment  of  money,  drawn 
for  immediate  payment  out  of  funds  due  the 
drawer,  is  payable  on  demand,  and  interest  is 
rightfnily  allowed  from  the  date  of  demand. 

[E!d.  Note.— For  cases  in  point,  see  Oent.  Dig. 
ToL  29.  Interest,  U  96,  99.] 

9.  Acnoic  —  Pbematubx    CoimROEifXira  — 

PlEAOIHO— AKKHDltBNT. 

Where  a  suit  is  brought  on  an  order  for 
the  payment  of  money,  accepted  on  condition 
before  the  conditions  are  fnlnlled,  the  filing  of 
an  amended  petition  after  the  conditions  are 
performed  cures  any  defect  as  to  the  prematuri- 
ty of  the  action. 

Error  from  Dlstrlet  Oonrt,  Harris  Goimty; 
Norman  O.  Klttrell,  Jndge. 

Action  by  the  Honaton  C!o-operattve  ft 
Mannfactnrlng  Ciompany  against  W.  !<.  Foley 
on  an  order  for  the  payment  of  money.  From 
«  Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Wilson  ft  Dabney  and  John  !■.  Meany,  for 
plaintiff  In  error.  W.  O.  Love  and  R.  J. 
Channell,  for  defendant  In  error. 


NEILL,  J.  The  defendant  In  error,  plain- 
tiff below,  sued  plaintiff  in  error,  defendant 
below,  on  the  following  written  order:  "Mr. 
W.  L.  Foley,  Houston,  Texas — ^Dear  Sir: 
Please  pay  to  the  Houston  Co-6peratIve  Com- 
pany the  smn  of  1837.25  for  labor  and  mate- 
rial furnished  by  them  for  mill  work  fur- 
nlsbed  for  your  residence  on  Texas  avenue 
and  Jackson  street.  Lots  Nos.  1  and  2,  Block 
No.  102,  S.  S.  B.  B.,  Houston,  Texas,  and 
charge  the  above  amount  to  amount  due  me 
on  contract  for  constructing  said  building, 
this  sum  being  the  amount  due  them  from 
me  as  subcontract  for  mlllwork.  January 
19th,  1905,  Thomas  McHenry" — to  recover 
the  snm  of  money  for  which  the  order  was 
given.  It  was  alleged  that  plaintiff  duly 
presented  the  order  to  defendant  for  pay- 
ment and  that  the  latter  promised  to  pay  the 
same  as  soon  as  certain  finishing  work  was 
done  on  the  building,  and  that  he  would  with- 
hold the  amount  of  money  for  which  It  was 
given  from  McUenry  In  settlement  of  the 
contract  price  due  blm  for  constructing  the 
building;  that  at  the  time  the  order  was 
executed  and  presented  to  defendant  be  was 
indebted  to  McHenry,  on  account  of  the  con- 
tract price  for  constructing  the  building,  In 
a  snm  largely  in  excess  of  the  amount  stated 
In  It;  that  the  building  has  long  since  been 
completed  and  accepted  by  defendant  and 
that  there  remains  In  bis  bands  a  sufficient 
amount  dne  on  his  contract  with  McHenry 
to  pay  the  amount  for  which  the  order  was 
given.  In  addition  to  the  amount  covered  by 
the  order,  the  plaintiff  sued  defendant  for 
the  snm  of  |110.90  alleged  to  be  due  for  work 
done  by  him  at  the  letter's  Instance  and  re- 
quest The  defendant  answered  by  a  general 
denial,  and  specially  denied  that  he  ever  ac- 
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cepted  or  promhsed  to  pay  the  order  sued  on, 
or  that  he  was  Indebted  to  McHenry  In  any 
amount  on  account  of  the  building  contract 
when  the  order  was  given  or  at  any  time  aft- 
erwards, but,  on  the  contrary,  that  McHenry 
was,  on  such  account,  Indebted  to  him  there- 
on In  amonnts  largely  exceeding  plaintiff's 
demand.  By  a  cross-bill  McHenry  was  made 
a  party  to  the  suit  by  the  defendant,  and 
Judgment  prayed  for  against  him.  The  case 
was  tried  before  a  Jury,  who  were  Instructed 
by  the  court  to  deduct  from  the  contract 
price  ($8,375)  of  the  building  such  amount 
as  It  should  find  defendant  had  paid  for 
the  work  provided  for  In  the  contract,  so 
as  to  ascertain  what  the  balance  was  In  de- 
fendant's hands,  and  debit  blm  with  that 
balance ;  then  to  determine  from  all  the  facts 
and  circumstances  In  evidence  what  damage. 
If  any,  defendant  had  suffered  by  reason  of 
not  being  able  to  get  In  the  house  for  45  days 
after  the  15th  of  November,  1904,  and  credit 
the  defendant  with  that  amount;  to  then 
determine  what  It  cost  defendant  to  drain 
the  cellar  and  put  It  In  the  condition  requir- 
ed by  the  contract,  and  credit  the  defendant 
with  the  amount  of  such  cost.  That  If  the 
Jury  believed  that  the  floors  as  put  down 
were  in  substantial  compliance  with  the  con- 
tract, or  If  It  believed  they  were  afterwards 
put  in  that  condition  by  the  plaintiff,  then  to 
allow  defendant  nothing  on  that  account,  but 
if  it  believed  the  floors  were  not  In  substan- 
tial compliance  with  the  contract,  and  that 
they  were  not  put  in  that  condition  by  the 
plaintiff,  to  find  what  the  reasonable  cost  to 
defendant  would  be  to  put  them  in  the  con- 
dition required  by  the  contract,  and  credit 
blm  with  that  amount;  then  to  determine 
whether  the  doors  and  windows  or  any  other 
part  of  the  building  were  or  were  not  In  com- 
pliance with  the  contract,  and,  if  not,  to  de- 
termine what  the  reasonable  cost  to  the  de- 
fendant would  be  to  put  such  part  or  parts  In 
the  condition  required  by  the  contract  and 
credit  him  with  that  amount;  and  then,  to 
ascertain  the  aggregate  of  all  the  sums  which 
it  found  defendant  entitled  to  be  credited 
with,  under  the  Instructions  given,  and  de- 
duct the  same  ffom  the  balance  found  In  his 
bands,  and  for  the  remainder.  If  any,  to  re- 
turn a  verdict  In  favor  of  plaintiff  in  accord- 
ance with  the  next  succeeding  paragraph, 
which  simply  prescribed  the  form  of  the  ver- 
dict in  event  it  should  be  for  plaintiff.  In 
response  to  the  charge  the  Jury  returned  the 
following  verdict:  "We,  the  Jury,  find  the 
balance  In  defendant's  hands  to  be  $1,002.80, 
and  we  find  him  entitled  to  credits  as  fol- 
lows :  $255.55  for  cellar,  and  find  the  balance 
to  be  $837.25,  and  flnd  for  plaintiff  for  that 
amount,  with  Interest  at  the  rate  of  6  per 
cent  per  annum  from  January  20,  1905." 
In  accordance  with  this  verdict.  Judgment 
was  entered  In  favor  of  the  plaintiff  against 
the  defendant  Judgment  was  also  entered 
In  favor  of  McHenry  against  defendant  on 
the  latter'i  cross-bill,  which  recites  that  It 


162 


106  SOUTHWESTERN  REPOBTEB. 


(Tex. 


was  entered  becanse  the  defoidant  failed  to 
offer  any  proof  In  support  thereof. 

Oonclnsions  of  Fact 

It  Is  undisputed  that  Thomas  McHenry 
had  a  contract  with  defendant  to  furnish  the 
material,  construct  and  finish  a  dwelling 
house,  in  accordance  with  certain  plans  and 
Bpeclflcatlons,  for  defendant;  Foley,  for  the 
price  of  $8,376;  that  the  order  sued  on 
was  given  by  McHenry  to  plaintiff  on  the  de- 
fendant for  labor  and  material  furnished  by 
plaintiff  for  the  construction  of  the  building 
as  recited  In  said  order.  The  undisputed  evi- 
dence shows  that  the  defendant  was  Indebted 
to  McHenry  on  account  of  the  contract  at 
the  time  the  order  was  given  In  an  amoimt' 
far  In  excess  of  the  sum  for  which  the  order 
was  executed,  and  that  defendant  had  notice 
when  the  order  was  given  that  It  was  for  ma- 
terial furnished  and  work  done  by  the  plain- 
tiff as  a  subcontractor  In  the  construction  of 
the  building,  and  that,  after  the  order  was 
drawn  and  he  had  notice  of  what  It  was  for, 
be  paid  out  of  the  funds  In  his  hands  over 
|1,100  to  other  subcontractors  and  material- 
men ;  that  the  architect,  employed  by  defend- 
ant to  superintend  the  construction  of  the 
building  was,  by  the  terms  of  the  contract, 
made  the  Judge  of  the  quality  of  material 
and  character  of  the  work  used  and  done  In 
Its  construction,  and  the  evidence  falls  to 
show  that  such  architect  disapproved  any 
of  the  material  furnished  or  work  done  by 
the  plaintiff  on  the  building.  The  acceptance 
of  the  order  sued  upon  was  upon  the  condi- 
tion that  the  cellar  and  floors  were  to  be 
fixed  according  to  the  contract  The  defend- 
ant himself  testified  that  the  cellar  was  made 
all  right  without  additional  cost  to  him. 
And  the  undisputed  evidence  shows  that  the 
floors  were  fixed  all  right  And  the  evidence 
was  sufficient  to  warrant  the  Jury,  under  the 
charge  of  the  court.  In  finding  that,  after  al- 
lowing defendant  all  credits  he  was  enti- 
tled to,  he  had  a  balance  on  hand  of  the  mon- 
ey contracted  to  pay  McHenry,  the  sum  of 
$837.28. 

Conclusions  of  Law. 

1.  Under  the  first,  second,  third,  and  fourth 
assignments  of  error,  which  are  grouped  In 
plaintiff  in  error's  brief,  this  proposition  is 
asserted:  "In  a  suit  upon  a  contract  which 
Is  not  proved,  there  being  no  declaration  for 
the  value  of  the  work  done,  the  case  of  the 
plaintiff  fails,  and  no  recovery  can  be  had  up- 
on a  quantum  meruit  or  valebat  on  an  Im- 
plied contract  not  declared  on."  While  the 
proposition  Is  an  ^lunclation  of  an  elemen- 
tary principle  of  law,  we  are  unable  to  per- 
ceive Its  applicability  to  this  case,  for  the  rec- 
ord refutes  the  contention  that  the  Judgment 
was  had  on  a  quantum  meruit  or  valebat 
There  was  no  evidence  of  an  implied  promise 
on  the  part  of  defendant  to  pay  plaintiff  as 
much  as  he  reasonably  deserved  to  have  for 
hU  labor,  or  of  an  implied  promise  on  his 
part  to  pay  him  as  much  as  his  work  was 


reasonably  worth.  In  other  words,  if  plain- 
tiff's petition  had  been  so  framed  as  to  admit 
of  a  recovery  upon  a  quantum  meruit  or  vale- 
bat there  was  no  evidence  which  would  tend 
to  admit  of  a  recovery  on  either  such  ground. 
Nor  was  either  ground  submitted  by  the 
charge  of  the  court  to  the  Jury  as  a  basis 
for  plaintiff's  recovery.  The  proposition  Is 
a  mere  abstraction  in  no  way  akin  to  the  law 
arising  from  the  facts  upon  which  the  Judg- 
ment In  this  case  rests. 

2.  The  defoidant  requested  the  court  to 
give  the  following  special  charge:  "TChe  Ju- 
ry are  charged  that  the  plaintiff  In  this  case 
has  alleged  tiiat  the  defendant  accepted  an 
order  made  by  McHenry  on  him,  and  also 
that  the  defendant's  house  had  been  complet- 
ed and  accepted.  The  evidence  Is  that  defend- 
ant accepted  said  order  provided  certain  ad- 
ditional work  should  be  done  or  made  good, 
and  there  Is  no  evidence  that  sudi  work  vnts 
done  so  as  to  make  sutib  acceptance  binding. 
The  plaintiff  must  therefore  recover  on  his 

.other  claim  that  the  house  had  been  complet- 
ed. It  appearing  that  Foley  had  not  paid  the 
whole  of  the  contract  price.  You  are  In- 
structed that  there  Is  no  evidence  that  the 
house  had  been  completed,  but  the  evidence 
Is  that  the  house  was  not  completed  and  ac- 
cepted. Your  verdict  will  therefore  be  for 
the  defendant"  Its  refusal  Is  the  subject  of 
the  flfth  assignment  at  error.  The  evidence 
was  not  such  ^as  to  authorize  the  charge^  As 
shown  by  our  conclusions  of  fact,  the  condi- 
tions attached  to  defendant's  acceptance  of 
the  order  were  substantially  performed,  and 
that  the  architect,  who  by  the  contract  was 
the  sole  arbiter  of  questions  regarding  its 
performance  and  acceptance  of  the  building, 
aijproved  the  work  and  accepted  the  building. 
Besides,  the  evidence  Indisputably  shows  ttiat 
the  defendant  was  Indebted  to  McHenry  on 
account  of  the  contract  at  the  time  the  order 
was  given  In  an  amount  much  greater  than 
the  sum  of  money  called  for  thereby,  and 
that  defendant  had  nqtice  that  the  order  was 
given  for  material  furnished  and  labor  done 
upon  the  building  by  the  plaintiff  while  he 
(defendant)  had  such  excess  on  hand.  The 
order  was  an  equitable  assignment  of  so 
much  of  the  fund  on  hand  due  McHenry  on 
the  building  contract  as  It  was  given  toe. 
Texas  Builder's  Supply  Company  v.  Nat. 
Loan  &  Investment  Company,  22  Tex.  Civ. 
App.  349,  54  S.  W.  1059 ;  Comity  of  Harris 
V.  Campbell,  68  Tex.  22,  3  S.  W.  243,  2  Am. 
St  Rep.  467;  Campbell  v.  Orant,  36  Tex. 
Civ.  App.  641,  82  S.  W.  794. 

3.  Under  the  sixth  and  sevraith  assign- 
ments of  error,  which  complain  of  the  court's 
refusing  certain  special  instructions  request- 
ed by  the  defendant  Is  inserted  this  proposi- 
tion: "When  a  contract  and  particularly  a 
builder's  contract,  states  that  damages  are 
liquidated  at  so  much  per  day,  and  when  It 
appears  from  the  evidence  that,  in  the  na- 
ture of  things,  the  damages  are  difficult  of 
estimation,  and  that  there  Is  not,  or  cannot 
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be  proved  to  be,  a  serious  divergence  or  lack 
of  analog?  between  the  actual  damages  and 
the  liquidated  damages,  then  it  Is  the  duty 
of  the  court  to  charge  the  jury  that  they 
must  give  liquidated  damages  according  to 
the  terms  of  the  ccDtract"  The  special  In- 
structions requested  embody  the  principle  of 
law  enunciated  by  the  proposition,  and  should 
have  been  given,  had  the  case  involved  a 
question  of  liquidated  damages.  But  as  the 
defendant  had  accepted  the  order  upon  cer- 
tain conditions  which  were  afterwards  com- 
plied with,  and  was,  besides,  liable  on  ac- 
count of  the  equitable  assignment  of  ifnnds 
In  his  hands  due  McHenry  under  the  contract 
referred  to  in  tlie  order,  no  such  question 
was  involved.  Therefore  there  was  no  error 
In  refusing  Instructions  submitting  such  ques- 
tion. This  also  disirases  of  the  eighth  as- 
Bignment  of  error. 

•  4.  While  the  court  may  have  erred  tn  In- 
structing the  Jury  to  determine  what  amount 
of  damages  the  defendant  may  have  suffered 
by  reason  of  not  being  able  to  obtain  posses- 
sion of  the  home  for  45  days  after  November 
15,  1904,  as  is  complained  by  the  ninth  as- 
signment, suoh  error  was  not  prejudicial  to 
Hie  defendant  As  has  been  seen,  the  condi- 
tions were  performed  which  made  the  ac- 
ceptance of  the  order  final  and  its  payment 
obligatory,  it  was  Immaterial,  so  far  as  It 
concerned  plaintlfTs  right  of  recovery,  wheth- 
er dcifendant  sufTered  any  damages  by  rea- 
son of  not  obtaining  possession  of  the  build- 
ing until  after  Noveniber  15th  or  not  If  de- 
fendant sufTered  by  reason  of  the  contractor's 
default,  his  remedy  was  against  him  on  his 
bond  given  to  secure  the  performance  of  the 
contract,  and  not  by  wltl^olding  money  due 
on  a  fund  which  had  been  equitably  assigned 
to  plaintiff  by  an  order  which  he  bad  accept- 
ed and  promised  to  pay  upon  conditions 
which  had  been  performed. 

6.  It  is  complained  by  the  tenth  assignment 
that  the  court  erred  In  not  granting  defend- 
ant a  new  trial  upon  the  ground  that  the 
verdict  falls  In  the  class  of  "Chance  Quotient 
and  Subtraction  Verdicts,"  not  based  upon  a 
consideration  of  the  evidence.  It  is  subject 
to  remark  that  by  substractlng  certain  sums, 
found  by  the  jury,  the  defendant  was  entitled 
to  as  credits,  from  the  contract  price  he  was 
to  pay  for  the  construction  of  the  building, 
that  the  verdict  thereby  found  te  in  the  exact 
sum,  to  a  cent,  for  which  the  order  sued  up- 
on was  given.  If,  however,  the  flndlngs  of 
the  jury  of  the  various  credits  defendant  was 
entitled  to  were  authorized  by  the  evidence, 
the  coincidence  that  their  aggregate  sum  sub- 
tracted from  such  contract  price  would  leave 
a  remainder  in  the  exact  amount  called  for 
by  "the  order  would  not  vitiate  the  verdict 
And  we  have  found  that  the  evidence  was 
reasonably  sufficient  to  authorize  the  verdict 
under  the  court's  charge.  But  under  the  un- 
dlsptited  evidence,  despite  the  erroneous  di- 
rections given  in  the  charge  to  the  jury  as 
to  what  Bltould  i>e  oonaidered  la  reaching  a 


verdict,  no  other  verdict  could  have  been 
found  than  tliat  the  plaintiff  was  entitled  to 
recover  the  amount  sued  for.  As  is  said  in 
plaintiff's  brief:  "Since  plaintiff  in  error 
had  in  his  hands  at  the  time  the  order  was 
presented  to  hhn  more  than  sufficient  funds 
due  McHenry  to  pay  the  order  in  full,  he  Is 
liable  for  the  full  amount  of  tbe  order,  wheth- 
er sufficient  funds  out  of  the  original  contract 
price  now  remain  in  his  hands  or  not ;  and 
the  fact  that  the  court  required  the  jury  to 
find  as  a  prerequisite  to  Foley's  liability  on 
said  order  that  an  amount  sufficient  to  pay 
the  same  remained  in  his  hands  out  of  tbe 
original  contract  price,  thereby  imposing  up- 
on defendant  In  error  a  heavier  burden  than 
the  law  places  uiK>n  him,  gives  plaintiff  In 
error  no  ground  for  complaint  on  appeal,  and 
affords  him  no  escape  from  a  debt  which  tbe 
jury  unquestionably  found  that  he  owed." 

6.  The  eleventh  assignment  clt  error  which 
complatna  of  the  verdict  allowing  plaintiff  in- 
terest from  January  20,  1905,  is,  we  think, 
answered  by  plaintlfTs  counter  proposition, 
which  is:  "The  order  upon  which  recovery 
was  had  in  this  cause  having  been  drawn  for 
Immediate  i>ayment  out  of  a  fund  then  in 
Foley's  hands  subject  to  said  demand, '  tbe 
full  amount  of  said  order  became  payable 
by  Foley  upon  demand,  and  the  jury  proper- 
ly allowed  interest  from  the  date  such  de- 
mand was  made." 

7.  The  errors  in  the  court's  cliarge  indicat- 
ed by  the  twelfth,  thirteenth,  fourteenth,  fif- 
teenth, and  sixteenth  assignments  of  error, 
if  errors,  were  rather  In  favor  of  than  prej- 
udicial to  the  defendant  The  defendant  hav- 
ing in  ihls  possession  funds  subject  to  the  de- 
mands of  McHenry  under  the  contract  to  pay 
the  order  in  full,  such  order  being  an  equi- 
table assignment  of  the  fund,  he  was  bound 
to  pay  the  same  when  presented  for  payment, 
regardless  of  the  matters  submitted  In  the 
portion  of  the  charge  complained  of  by  these 
asslgnm^itB.  If  the  suit  should  be  regarded 
as  prematurely  brought,  plaintiff's  amended  pe- 
tition, having  been  filed  subsequent  to  the  per- 
formance of  the  conditions  attached  to  defend- 
ant's acceptance  of  the  order  alleging  compli- 
ance with  such  conditions,  cured  such  defect 

8.  Our  conclusions  of  fact  dispose  of  the 
seventeenth  assignment  of  error  adversely  to 
defendant 

There  is  no  error  assigned  requiring  a  re- 
versal of  the  judgment,  and  it  is  affirmed. 


SAN  ANTONIO  &  A.  P.  KY.  CO.  v.  KBIR- 
SEY  et  al.* 

(Court  of  Civil   Appeals  of  Texas.    Nov.   13, 
190T.    Rehearing  Denied  Dec  18,  1907.) 

1.  Appeal  —  RKvncw  —  Vxbdict  —  Conclu- 

BIVEKESS. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ft  3935-3937.] 

•Writ  of  error  donled  by  Supreme  Cpurt  Jan.  W.  1SH)3. 
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2.  Savk  —  HASKLEsa   Ebbob  —  AjtovMBNT  or 

COUKBKI^ 

If  counsel's  argument  was  improper,  tba 
error  was  cured  by  the  withdrawal  of  the  re- 
marks and  an  instruction  to  the  jurr  not  to 
consider  them. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4135.] 

3.  TBIAL— FlKDlKQS— SumoiitNOT. 

A  finding  of  a  specific  sum  for  each  plain- 
tiff as  damages  to  land,  without  any  mention  in 
the  verdict  of  a  claim  for  damages  to  crot>s,  was 
equivalent  to  a  finding  against  plaintiffs  on  the 
latter  issne. 

[Ed.  Mote.— For  casea  in  point,  see  Cent  Dig. 
Tol.  46,  Trial,  |  853.] 

Appeal  from  District  Court,  Falls  County ; 
Sam  R.  Scott,  Judge. 

Action  br  L.  D.  Kelrsey  and  another  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeala    Affirmed. 

A.  W.  Houston  and  W.  S.  Baker,  for  ap- 
pellant J.  A.  Martin,  B.  M.  Eddlns,  and 
Bice  &  Bartlett,  for  appellees. 

KBT,  J.  This  Is  the  second  appeal  in  this 
case.  The  nature  of  the  case  is  stated  in  the 
opinion  of  this  court,  reported  in  81  S.  W. 
1045.  The  case  went  to  the  Supreme  Court 
and  was  reversed  on  a  question  of  the  admis- 
sibility of  certain  testimony.  Ballway  t. 
Kelrsey,  OS  Tex.  696,  86  S.  W.  744.  That 
question  is  not  now  In  the  case.  In  other  re- 
spects the  case  is  quite  similar,  and  we  see 
110  reason  for  changing  the  rulings  made  on 
other  questions  presented  In  the  former  ap- 
peal. 

Upon  the  last  trial,  under  Instructions  quite 
similar  to  those  given  formerly  and  approved 
on  appeal,  tbe  Jury  returned  a  verdict  for 
the  plalntlffa  There  was  conflict  In  tbe  tes- 
timony, but  there  is  testimony  in  the  record 
which  supports  the  verdict  which  finds  for 
the  plaintiffs  on  the  Issues  of  fact  submitted 
to  the  Jury,  and  this  court  finds  accordingly. 
The  court's  charge,  together  with  Instructions 
given  at  appellant's  request  leaves  appellant 
without  Just  grounds  of  complaint  upon  that 
subject  The  asslg^nments  relating  to  the  ad- 
missibility of  testimony  are  overruled.  We 
think  tbe  testimony  complained  of  was  per- 
tinent and  not  subject  to  tbe  objections  urg- 
ed against  It  The  assignment  which  com- 
plains of  certain  remarks  made  by  tbe  plain- 
tiff's counsel  in  argument  is  without  merit 
If  they  were  Improper,  which  we  do  not  hold, 
they  were  withdrawn  when  objected  to,  and 
the  court  instructed  the  Jury  not  to  consider 
them.  We  do  not  regard  as  meritorious  the 
obJef;tIon  to  the  form  of  the  verdict  The 
finding  of  a  specific  sum  for  each  plaintiff 
as  damages  to  land,  without  auy  mention  In 
the  verdict  of  tbe  claim  for  damages  to  crops, 
was  equivalent  to  a  finding  against  the  plain- 
tiffs upon  the  latter  issue. 

No  reversible  error  has  been  shown,  and 
the  Judgment  la  affirmed. 

Affirmed. 

BICE,  J.,  did  not  'sit  In  this  case. 


WAIjEER  ▼.  ERWIN. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  28, 
1007.) 

1.  Tbiai/— DiBBcnoN  or  YcBOKTr— Quesiiors 

¥OB  JlTBT. 

In  an  action  to  try  title  to  land,  where 
plalntlCF's  title  depends  upon  the  character  of 
an  alleged  deed  to  him  and  whether  it  was  de- 
livered and  accepted,  a  directed  verdict  for  de- 
fendant is  proper  only  If  ordinary  minds  could 
reasonably  reach  no  other  conclusion  than  that 
tbe  instrument  never  became  effective  because 
not  a  deed,  or,  if  a  deed,  because  never  delivered 
and  accepted. 

SEd.  Note,— For  cases  in  point,  see  Cent  Dig. 
.  46,  Trial,  f  S  838,  383.] 

2.  Deeds— Dklivebt  and  Acceptarce— Qtjes- 

TION  FOB  JnBT. 

Whether  a  deed  was  delivered  to  and  ac- 
cepted by  the  grantees  therein  Jteld,  nnder  the 
evidence,  for  the  jury. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  I  127.] 

8.  Same— NECESsrrr. 

A  deed  to  operate  as  a  conveyance  must  be 
delivered  to  and  accepted  by  the  grantee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die- 
vol.  16,  Deeds,  SS  116,  142,  143.] 

4.  Sake— Pboof— iNTENTioic. 

Actual  manual  delivery  of  a  deed  need  not 
be  shown,  but  its  delivery  and  acceptance  may 
be  established  by  circumstances  showing  an  in- 
tention to  deliver  and  to  receive  title. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  I  lia] 

5.  Sake— Delivebt  to  Thibd  Pebsor. 

It  is  not  necessary  that  a  deed  should  be 
delivered  by  the  grantor  to  the  grantee  in  pep- 
son,  since  a  delivery  to  a  third  person  for  the 
use  and  benefit  of  tne  grantee  is  effective  if  ac- 
cepted by  the  grantee. 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  16,  Deeds,  }{  130-133.] 

6.  TbiaIt-Questioms  ton  Jubt— CBEDiBrLrrr 
OT  Witnesses— Weight  o»  Evidence. 

The  credibility  of  witnesses  and  the  weight 
to  be  given  their  testimony  are  questions  for 
the  Jury. 

[Ed.  Note.— For  cases  in  jraint,  see  Cent  Dig. 
vol.  46,  Trial,  S{  332-336.] 

7.  Same— Dikected  Vebdict. 

A  directed  verdict  for  defendant  la  not  er- 
roneous, although  there  may  be  sufficient  evi- 
dence to  take  tbe  case  to  the  jury  on  certain 
issues,  if  evidence  on  the  issne  of  plaintiff's 
estoppel  to  assert  bis  claim  is  so  conclusively  in 
favor  of  defendant's  contention  that  ordinary 
minds  could  not  differ  as  to  its  effect 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  iS  338-341,  381-383.] 

8.  EsTOpPEi/— Estoppel  in  Pais. 

The  truth  should  not  be  permitted  to  con- 
trol in  determining  (he  rights  of  parties  where 
it  would  enable  one  who  has  misrepresented  it  to 
perpetrate  a  fraud  upon  another  and  innocent 
person. 

[Eid.  Note.— For  cnses  in  point  see  Cent.  Dig. 
vol.  10,  Estoppel,  {  218.] 

0.  Same. 

Where  a  person  with  knowledge  of  the 
truth  makes  a  &lse  representation  of  a  material 
fact  to  a  person  ignorant  of  the  truth,  under  cir- 
cumstances such  that  it  may  be  reasonably  cal- 
culated to  induce  the  other,  acting  in  good  faith 
and  with  due  care,  to  act  thereon,  and  he  does 
so  act  the  party  making  the  representationa  is 
estopped  to  assert  the  truth. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  10,  Estoppel,  a  218,  219.T  '^_ -i^ 
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10.  Tbial  —  Taximo  Issue  rRoii  Jukt  — 
Gbounds. 

That  a_  judge  or  appellate  coart  on  tbe  aame 
eridence  might  reach  a  conclusion  contrary  to 
the  one  contended  for  la  not  a  reason  for  witb- 
drawiag  the  issue  from  the  jury. 

11.  EBTOPPIX— EVIDBNCE— DiBKOnOH   OF  VlB- 
OICT. 

Evidence  ai  to  plaintiff's  estoppel  examin- 
ed, and  held  not  so  conclusive  ss  to  warrant  a 
directed  verdict  for  defendant. 

[EkL  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  19,  Estoppel,  H  SOS.  809.] 

12.  Evidence  —  Heabsat  —  Statements  bt 

PEBSOKS  OrHEB  THAN  PASTIES  OB  WITNESS- 
ES. 

Where  plaintlfl  claimed  land  noder  an  al* 
le);ed  deed  from  hia  mother,  testimony  of  a  wit- 
ness that  certain  persons  Iiad  tola  him  that 
plaintiff  had  testified  in  an  action  by  plaintlff'a 
sister  involving  the  same  deed  that  m  (plaintiff) 
did  not  claim  anything  under  the  deed  is  bear- 
say,  and  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  EJvidence,  M  1174-1102.1 

13.  Sake- Evidence  Aduibsible  Because  or 

SWILAR  £^?IDENCE  FOB  OTHEB  SIDE. 

In  an  action  where  plaintiff  claimed  an  Inter-' 
(St  in  land  through  an  alleged  deed  execated  by 
his  mother  and  subsequently  destroyed  by  her, 
testimony  of  the  officiating  notary  on  cross-ex- 
amination that  after  plaintiff's  mother  had  ex- 
tented  the  deed  she  declared  that  she  wifhed  the 
title  to  the  land  to  go  to  plaintiff  and  bis  sister 
St  her  death  was  properly  admitted  over  plain- 
tiffs objection  that  it  was  tiie  details  of  a  con- 
versation after  the  deed  was  written  tending  to 
modify  the  intention  expressed  in  it  where  it 
did  not  appear  whether  ue  statement  was  made 
after  or  before  execution  of  the  deed,  especially 
where  tbe  notary  also  testified  on  direct  exam- 
ination by  plaintiff  that  she  made  the  aame 
statement  to  him  when  she  execnted  the  deed. 

[Ed.  Note.— F<»  cases  in  point  see  Cent  Dig. 
Tol.  ao.  Evidence,  M  445-lSB.l 

14.  Sake  —  Doctthkntabt  E^tidenck  —  Judo- 

KENT  IN   FOBMEB  TBIAL. 

In  an  action  involving  the  validity  of  a 
deed,  a  jndsment  in  a  former  salt  involving  the 
same  deed  Is  inadmissible  to  prove  notice  to  a 
subsequent  grantee  from  the  same  grantor  that 
the  deed  to  plaintiff  had  been  sustained  in  the 
former  snit,  where  the  Judgment  was  the  result 
of  a  compromise,  and  it  did  not  appear  that  the 
Ti<lidity  or  invalidity  of  the  deed  had  been  deter- 
mined. 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  T.  D.  Montrose,  Judge. 

Trespass  to  try  title  by  H.  B.  Waliter 
against  L.  R.  Elrwln.  Judgment  for  defend- 
ant, and  platntlff  appeals.  Reversed  and  re- 
manded. 

B.  B.  Sturgeon  and  W.  F.  Moore,  (or  ap- 
pellant Hale,  Allen  &  Doboney,  lor  appel- 
lee. 


WILLSON,  C  J.  The  suit  was  brought  by 
tppdiant  against  appellee  to  try  the  title  to 
86^  acres  of  land,  part  of  tbe  M.  Cllcli  sur- 
vey In  Lamar  county.  Appellant's  petition 
contained  the  allegations  usually  made  in 
tbe  statutory  suit  of  treQ>as8  to  try  title. 
Appellee's  answer  was  a  general  demurrer,  a 
plea  of  not  guilty,  and  a  general  denial  of  the 
truth  ot  the  allegations  In  the  petition.  On 
a  trial  had  In  tbe  district  court  of  Lamar 
coimty,  at  appellee's  instance  tbe  jury  was 
peremptorily  instructed  to  return  a  verdict 


In  his  favor.  In  accordance  with  such  a 
verdict  on  January  2,  1907,  a  judgment  was 
rendered  against  appellant 

By  an  Instrument  In  writing  dated  Novem- 
ber 1,  1897,  Mrs.  E.  A.  Walker,  a  widow,  di- 
vided into  two  parts  a  tract  of  land  then 
owned  by  ber,  and  conveyed  to  her  daughter 
Elfle,  who  afterwards.  In' 1899  or  1000,  mar- 
ried E.  T.  Nlz,  one  of  the  parts;  and  to  her 
son  (appellant)  the  other  part,  which  includ- 
ed the  land  in  controversy.  By  tbe  terms 
of  the  instrument,  the  estate  thereby  passed 
to  her  children  In  the  land  was  not  to  com- 
mence until  Mrs.  Walker's  death,  she  reserv- 
ing to  herself  the  use  of  the  land  during  ber 
life.  Tbe  execution  of  the  document  was 
duly  acknowledged  by  Mrs.  Walker;  and, 
after  executing  It  she  wrapped  It  in  a  cloth 
and  placed  It  In  a  tnmk  kept  at  ber  home. 
About  1000,  because  of  some  difference  be- 
tween ber  and  her  son-in-law  Nix,  she  took 
the  Instrument  from  the  trunk,  carried  it 
to  tbe  home  of  one  of  her  neighbors  and 
there,  by  burning,  destroyed  it  Afterwards, 
but  when  does  not  appear  from  the  record, 
she  conveyed  the  land  to  J.  W.  Walker,  an- 
other son,  whom,  on  February  16,  1904,  she 
Joined  in  a  deed  conveying  same  to  R.  E. 
Wood,  who,  by  a  deed  dated  February  27, 
1904,  conveyed  same  to  appellee.  Mrs.  Walk- 
er died  May  27,  1004,  being  then  72  years  , 
of  age.    This  suit  was  instituted  June  8, 1904. 

By  his  fifth  assignment  of  error  appellant 
complains  of  the  action  of  tbe  court  in  per- 
emptorily Instructing  the  jury  to  return  a 
verdict  for  appellee.  This  assignment  should 
be  overruled  if  it  appears  from  the  evidence 
In  the  record  that  ordinary  minds  reasonably 
could  hare  reached  no  other  conclusion  than 
that  the  instrument,  executed  by  Mrs.  Walker 
in  1897,  never  became  effective  as  a  convey- 
ance, because  not  a  deed;  or,  if  a  deed,  be- 
cause never  delivered  to,  and  accepted  by  ap- 
pellee. Lord  V.  Ins.  Co.,  90  Tex.  216,  66  S. 
W.  290.  At  the  time  the  trial  was  had  the 
instrument  referred  to  had  been  destroyed. 
The  evidence  in  the  record  as  to  Its  form  and 
contents  Is  meager,  but  sufficient,  we  think, 
prima  fade,  to  establish  It  as  In  form,  and, 
if  delivered,  in  its  effect  a  deed.  We  there- 
fore shall  so  treat  and  designate  it  Martin 
V.  Farles,  22  Tex.  Civ.  App.  539,  55  S.  W.  602 ; 
Jenkins  v.  Adcock,  5  Tex.  Civ.  App.  466,  27 
8.  W.  21;  Grlffls  v.  Payne,  92  Tex.  293,  47 
S.  W.  978;  Grlffls  v.  Payne  55  S.  W.  757; 
Matthews  v.  Moses,  21  Tex.  Civ.  App.  494,  52 
S.  W.  113;  Bombarger  v.  Morrow,  61  Tex. 
417 ;  Chrlsman  v.  Wyatt,  7  Tex.  Civ.  App.  40, 
26  S.  W.  750;  Lockrldge  v.  McCommon,  00 
Tex.  234,  88  S.  W.  33.  The  question  then 
follows:  Did  the  evidence  present  an  issue 
as  to  the  delivery  of  the  deed,  which  It  was 
tbe  duty  of  the  court  to  submit  to  the  jury? 

Briefly  stated,  the  evidence  In  the  record, 
bearing  on  the  issue  as  to  whether  the  deed 
was  delivered  to  and  accepted  by  appellant 
was  as  follows:  Prior  to  the  time  Mrs. 
Walker  executed  the  deed  she  had  frequently 
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talked  with  appellant  about  conveying  the 
land  to  him  and  to  Us  sister  Effle.  In  1894, 
when  appellant,  after  an  absence  ot  several 
weeks,  visited  bis  mother  at  her  home,  she 
stated  to  him  that  she  would  make  him  a 
deed  to  the  land.  If  he  wonld  remain  with 
her  long  enough.  Appellant,  In  reply  to  this 
otFer,  stated  that  he  could  not  stay — that  he 
had  to  leave  the  next  morning — and  then  sug- 
gested to  her  that,  if  she  wished  to  do  so,  she 
could  make  the  deed  after  he  left,  and  turn 
it  over  to  his  sister  Bffie,  as  such  an  arrange- 
ment would  be  all  right  with  him.  Her  re- 
ply was  that  she  would  do  fso.  Appellant  left 
his  mother's  home  the  morning  following  this 
conversation  with  her,  and  did  not  know  un- 
til about  1900  that  his  mother  bad  made  the 
deed.  He  learned  of  It  then  in  connection 
with  information  conveyed  to  him  to  the  ef- 
fect that  his  mother,  after  esecuting  the  deed, 
had  destroyed  it,  and  in  connection  with  an 
invitation  from  his  sister,  Mrs.  Nix,  to  Join 
her  in  a  suit  she  contemplated  bringing  to 
establish  the  deed.  On  November  1,  1897,  at 
the  time  she  executed  the  deed,  Mrs.  Walker 
stated  to  the  notary  engaged  by  her  to  pre- 
pare It  that  she  wanted  appellant  and  her 
daughter  Effle  to  have  the  land,  and  wished 
the  deed  to  be  executed  by  her  so  written  aa 
at  her  death  to  vest  title  In  them  to  the  re- 
.  spective  parts  of  the  tract  to  be  conveyed  to 
them  by  her.  The  notary  prepared  the  deed 
accordingly.  After  executing  It,  she  asked 
the  notary  "what  was  the  best  thing  to  do 
with  it?"  and  he  suggested  to  her  to  take  It 
and  lock  It  up  In  her  trunk,  and  let  it  re- 
main there  until  her  death,  when  the  parties 
Interested  would  find  It  She  told  him  that 
she  would  do  so.  In  accordance  with  the  ad- 
vice given  her  by  the  notary,  Mra  Walker 
did  place  the  deed  in  a  trunk,  which  during 
her  lifetime  had  belonged  to  a  deceased 
daughter,  and  which  was  equally  accessible 
to  Mrs.  Walker  and  to  her  daughter  Effle. 
In  a  conversation  had  with  Mrs.  Holcomb 
in  1898, -Mrs.  Walker  declared  that  she  had 
given  the  land  to  appellant  and  to  her  daugh- 
ter Effle,  and  that  the  latter  had  the  deed 
upstairs  in  a  trunk  and  could  have  it  record- 
ed when  she  wished  to.  In  this  conversation 
she  explained  to  Mrs.  Holcomb  that  she  had 
made  a  deed  Instead  of  a  will,  because  a  will 
"could  be  destroyed,  and  that  a  deed  could 
not  be."  On  an  occasion  when  Mrs.  Walker 
and  her  daughter  Effle  were  starting  to  town, 
the  latter  asked  her  if  she  would  take  the 
deed  and  have  it  recorded.  Mrs.  Walker  re- 
plied that  she  would  take  it  some  other  time 
for  that  purpose.  At  the  time  she  destroyed 
the  deed,  Mrs.  Walker  stated  to  her  neighbor 
that  no  one  had  ever  seen  it  except  herself 
and  the  notary  who  wrote  it  Mrs.  Nix  tes- 
tified that  she  had  read  it  and  seen  it  fre- 
quently in  the  trunk.  After  Mrs.  Walker  de- 
stroyed the  deed,  her  daughter,  Mrs.  Nix, 
brought  suit  to  establish  it  or  to  recover  the 
title  to  and  possession  of  the  land — which 
does  not  clearly  appear  from  the  record.    A 


trial  of  the  daughter's  suit  was  had  in  Oc- 
tober, 1900.  Appellant  was  not  a  party  to 
that  suit— having  declined  to  Join  his  sister 
in  Its  Institution — ^bat  was  present  at  the 
trial  and  testified  as  a  witness  lor  his  moth- 
er. On  this  trial  Mrs.  Walker  testified  that 
she  had  never  delivered  the  deed  to  any  one, 
that  she  had  never  given  any  person  the  right 
to  take  it  out  of  her  trunk,  and  that  she  had 
a  right  to  burn  it  as  she  had  done.  On  the 
same  trial  appellant  testified  that  he  knew 
his  mother  had  burned  the  deed ;  that  he  did 
not  and  had  not  questioned  her  right  to  do 
so ;  that  he  had  not  repudiated  her  actt<m  la 
burning  it ;  that  he  did  not  know  whether  he 
had  recognized  her  right  to  bum  it  or  not 
etc.  He  also  testified  at  the  trial  of  that 
suit  according  to  the  testimony  of  witnesses 
In  this  one,  that  he  did  not  claim  the  land  un- 
der the  deed;  and,  according  to  the  testi- 
mony of  R.  El.  Wood,  to  whom  the  land  was 
conveyed  by  J.  W.  Walker,  as  before  stated, 
made  a  similar  statement  to  him.  In  his 
testimony  on  the  trial  of  the  pending  suit 
appellant  explained  that  he  understood,  and 
thought  his  mother  at  the  time  understood, 
that  her  daughter's  suit  was  to  recover  the 
immediate  posseesion  of  the  land;  that  the 
rights  claimed  by  him  In  the  land  he  under- 
stood accrued  at  his  mother's  death,  etc.  On 
the  trial  of  the  pending  suit  he  further  tes- 
tified that  his  mother  never  said  anything 
to  him  about  taking  the  land  away  from 
him;  that  on  the  contrary,  during  the  trial 
of  her  daughter's  suit  she  assured  him  she 
was  not  trying  to  disiwesess  him  of  the  land 
or  to  afTect  his  right  to  it  but  intended  him 
to  have  it  At  that  time,  appellant  testified, 
his  mother  was  old  and  feeble.  It  farther  ap- 
peared from  appellant's'  testimony  on  the 
trial  of  the  pending  suit  that  at  the  time  the 
daughter's  suit  was  tried,  he  knew  that  his 
mother  had  endeavored  to  sell  the  land  to 
Bob  Wood.  He  learned  this,  he  thought 
from  the  letter  Mrs.  Nix  wrote  him,  suggest- 
ing that  he  Join  her  In  her  suit 

We  think  the  testimony  recited  made  it 
the  duty  of  the  court  to  submit  to  the  Jury 
the  issue  as  to  whether  the  deed  made  by  Mra. 
Walker  in  1897  had  been  delivered  to  and 
accepted  by  the  grantees  therein ;  and  that  the 
court  erred  in  peremptorily  instructing  a  ver- 
dict for  appellee,  unless  It  wa«  proper  to  do 
so,  notwithstanding  the  evidence  bearing  on 
the  question  of  delivery  and  acceptance,  on 
the  issue  as  to  an  estoppel,  hereafter  to  be 
discussed. 

To  operate  as  a  conv^ance  it  is  as  neces- 
sary that  a  deed  be -delivered  to  the  grantee 
as  It  is  that  it  be  executed  by  the  grantor. 
Stefflan  v.  Bank,  69  Tex.  MS,  6  S.  W.  823.  It 
is  also  essential  to  its  operation  as  a  con- 
veyance that  the  deed  be  accepted  by  the 
grantee.  Tuttle  v.  Turner,  28  Tex.  759.  But 
both  delivery  and  acceptance  may  be  estab- 
lished by  circumstances.  Actual  manual  de- 
livery need  not  be  shown  (Hubbard  v.  Ck>x,  76 
Tex.  239,  13  S.  W.  170;  Bunnell  v.  BunneU. 
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111  Ky.  568,  ei  S.  W.  424,  65  S.  W.  607),  and 
any  worda  or  acts  sbowing  an  Intention  to 
receiye  tbe  title  will  be  sufiBcient  to  prove  an 
acceptance.  Oould  v.  Day,  94  U.  S.  405,  24 
Ij.  Ed.  232.  It -Is  not  necessary  that  the  de- 
livery should  be  made  by  the  grantor  to  the 
grantee  In  perscm.  A  delivery  to  a  third  pa- 
son  for  the  use  and  benefit  of  the  grantee 
Is  efTective,  If  accepted  by  the  grantee.  El- 
liott V.  Morris  (Tex.  Olv.  App.)  88  8.  W.  221- 
Whether  In  a  given  case  the  deed  was  deliv- 
ered or  not  Is  to  be  determined  by  looking 
to  the  Intent  of  the  grantor  as  evidenced  by 
his  acts  or  words,  or  both.  Did  he  intend  to 
divest  himself  of  the  title?  If  so,  the  deed 
should  be  held  to  have  been  delivered.  In 
the  case  of  Bunnell  v.  Bunnell,  cited  above, 
the  Supreme  Ciourt  of  Kentudiy  says:  "No 
particular  form  of  procedure  is  required  to 
efCect  a  delivery.  It  is  not  essential  that  the 
paper  be  actually  transferred.  If  tbe  grantor, 
when  executing  it.  Intends  it  as  a  delivery, 
and  this  is  known  to  and  understood  by  the 
grantee,  and  they  treat  the  estate  as  having 
actually  passed  thereby.  It  will  have  that  ef- 
fect, though  the  instrument  be  left  in  tbe 
possession  of  the  bargainer."  In  Elliott  v. 
Morris  (Tex.  Civ.  App.)  98  S.  W.  221,  the  de- 
livery of  the  deed  was  held  to  have  been  suf- 
ficiently shown,  although  the  creditor  to  whom 
It  was  made  had  not  been  notified  of  its  ex- 
ecution, where  the  grantor,  on  receiving  a 
letter  from  his  creditor  ofFerlng  a  certain  price 
for  the  land,  and  telling  him  to  go  to  bis  at- 
torneys and  fix  it  up,  accepted  the  otFer,  and 
went  to  tbe  attorneys  and  executed  a  deed 
which  they  placed  among  tbe  creditor's  pa- 
pers. In  Lord  v.  Ins.  Oo.,  95  Tex.  216,  66 
S.  W.  290,  an  insurance  policy  had  been  is- 
sued to  Lord,  payable  to  his  executors,  ad- 
ministrators, or  assigns.  His  sister  Kate 
claimed  tbe  policy  had  been  given  to  her. 
Repeated  declarations  of  Lord's  that  the  pol- 
icy belonged  to  her  was  tbe  only  evidence  pro- 
duced in  her  bebalf.  The  policy  bad  never 
been  manually  delivered  to  her,  so  far  as  the 
testimony  showed,  but  had  been  kept  among 
Lord's  papers.  The  Ck>urt  of  Civil  Appeals 
having  affirmed  a  judgment  of  the  trial  court 
in  favor  of  tbe  sister,  tbe  question  as  to  the 
sufficiency  of  the  evidence  to  support  tbe  judg- 
ment was  certified  to  the  Supreme  Court,  and 
it  waa  there  held  to  be  sufficient,  to  require 
its  submission  to  a  Jury.  In  passing  on  the 
question  certified,  tbe  Supreme  Court  said: 
"It  cannot  be  true  that  it  belonged  to  bis 
Bister  Kate,  or  in  the  language  used — ^that  It 
was  bers,  or  Kate's,  as  stated  by  one  witness 
—unless  Lord  bad  given  it  to  her  and  had 
actually  delivered  it,  because  the  right  of 
property  conld  not  have  been  passed  without 
luch  act  of  delivery." 

Keeping  in  view  the  principles  of  law  an- 
oounced,  and  the  Illustrative  cases  cited,  we 
think  it  is  clear  that  the  comrt  should  have 
submitted  to  the  Jury  tbe  question  as  to 
whether  the  deed  made  by  Mrs.  Walker  bad 
beoi  delivered  or  not.    According  to  this  tes- 


timony recited,  before  executing  the  deed  she 
.had  repeatedly  declared  her  intention  to  give 
the  land  in  controversy  to  appellant;  in  1894 
had  proposed  to  make  tbe  deed  it  be  would 
stay  with  her  long  enough  to  enable  ber  to 
do  so;  had  assured  him  in  response  to  bis 
suggestion  that  if  she  wished  to  do  so  she 
could  make  it  in  his  absence  and  deliver  it 
when  made  to  his  sister  for  Iilm,  that  she 
wotUd  do  so;  in  1897  actually  made  It  as  she 
had  declared  she  would ;  and  according  to  the 
testimony  of  Mrs.  Nix  and  Mrs.  Holcomb,  aft- 
er having  made  it,  declared  that  she  liad  giv- 
en the  land  to  her  daughter  Effle  and  appel- 
lant, and  that  her  daughter  Effle  then  had  tbe 
deed  upstairs  In  a  trunk,  and  oould  have  it 
recorded  if  she  wished  to.  The  credibility  of 
the  witnesses  who  furnished  tbe  testimony  re- 
counted, and  the  weight  to  be  given  their  tes- 
timony, were  for  tbe  Jury  alone  to  determine. 
If  the  issue  bad  been  submitted  to  tbem,  and 
they  had  found  in  favor  of  appellant's  con- 
tention that  tbe  deed  bad  been  delivered, 
could  it  be  said  that  their  verdict  was  without 
evidence  to  support  it?  Would  It  not  then 
be  pertinent  to  inquire  in  support  of  such  a 
finding  by  the  Jury:  If  the  daughter  had  the 
deed  and  tbe  right  to  have  It  recorded,  as 
the  Jury  might  have  5elleved,  how  did  she  ac- 
quire such  possession  and  right?  If  it  was 
In  any  other  way  than  by  a  delivery  of  tbe 
deed  to  her  by  Mrs.  Walker,  with  the  Intent 
and  for  the  purpose  of  passing  the  title  to 
the  land,  it  would  have  to  be  answered  from 
the  record  before  us  that  it  does  not  show  it. 
In  the  absence  of  an  explanation  showing 
such  possession  and  right  in  tbe  daughter  to 
be  consistent  with  Mrs.  Walker's  continued 
ownership  of  the  title  to  the  land,  could  it, 
then,  be  said  that  such  possession  and  right 
In  the  daughter,  in  connection  with  other  evi- 
dence in  tbe  record  which  tbe  Jury  might 
have  believed,  was  not  sufficient  to  support 
their  finding?  Without  Undertaking  to  an- 
swer these  questions,  it  is  sufficient  to  say 
that  the  testimony  presented  a  question  about 
which  ordinary  minds  might,  with  reason, 
have  differed;  and  for  this  reason  the  issue 
made  by  it  should  have  been  submitted  to  the 
Jury,  unless  on  the  issue  of  an  estoppel  the 
peremptory  Instruction  properly  was  given. 
As  intimated  above,  while  what  we  have 
said  may  be  true,  yet  the  action  of  tbe  court 
in  iuBtmcting  a  vndlct  cannot  be  complained 
of,  if  the  evidence  on  the  issue  of  an  estoppel 
was  so  conclusively  in  favor  of  the  conten- 
tion of  appellee  as  to  forbid  the  conclusion 
that  ordinary  minds  might  have  differed  as 
to  its  effect  in  establishing  the  estoppel  claim- 
ed. It  therefore  becomes  necessary.  In  con- 
nectlon  with  the  testimony  in  the  record,  to 
look  to  the  principles  of  law  controlling  when 
an  estoppel  is  relied  upon  to  cut  <^  rights 
being  asserted  by  a  litigant.  The  truth  should, 
and  when  known  always  will,  control  In  de- 
termining tbe  rights  of  the  iiartles.  In  the 
absence  of  conduct  on  the  part  of  one  of  them 
operating  to  mislead  the  other  and  Innocent 
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party  to  his  Injury.  If  permitting  the  tmth 
to  control  would  enable  one  who  has  misrepre- 
sented It  to  perpetrate  a  fraud  upon  another 
and  Innocent  person,  then  the  truth  should 
not  be  permitted  to  control  In  determining 
their  rights.  And  within  rules  established  for 
its  proper  administration,  this  is  the  doctrine 
of  the  law.  Where  a  false  representation 
made  by  one  person  Is  relied  upon  as  an  es- 
toppel against  him  In  favor  of 'another  per- 
son, the  rules  governing  In  an  Inquiry  to  de- 
termine the  existence  or  nonexistence  of  the 
estoppel,  in  Nlchols-Steuart  v.  Crosby,  87  Tex. 
463,  29  S.  W.  880,  are  stated  to  be  as  follows: 
The  false  representation  must  be  (1)  of  a  ma- 
terial fact;  (2)  it  must  have  been  made  with 
a  knowledge  of  the  truth  of  the  matter;  (3) 
the  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter;  (4) 
it  must  have  been  made  with  intent  that  it 
should  have  been  acted  upon ;  and  (5)  it  must 
have  been  acted  upon.  A  qualification  of  the 
rule  that  the  false  representation  must  have 
been  made  with  the  intent  that  it  should 
be  acted  upon  by  the  party  Invoking  the  es- 
toppel is  insisted  upon  In  Westbrook  v.  Oud- 
erian,  8  Tex.  Qiv.  App.  406,  22  S.  W.  69, 
where  the  court  says:  "We  do  not  believe 
that  It  Is  absolutely  essential  to  the  existence 
of  any  equitable  estoppel  that  the  representa- 
tion or  concealment  should  have  been  intend- 
ed to  influence  the  conduct  of  the  party  as- 
serting tlie  estoppeL  If,  under  the  circum- 
stances of  the  particular  case,  the  representa- 
tion or  concealment  be  reasonably  calculated 
to  Induce  the  other  party,  while  acting  in 
good  faith,  and  exercising  ordinary  care  and 
diligence,  to  act  thereon — If  the  other  ele- 
ments of  estoppel  exist — the  party  who  mis- 
represents or  conceals  the  truth  will  be  estop- 
ped, whether  there  exists  an  intent  to  influ- 
ence the  conduct  of  the  other  party  or  not" 
We  think  the  qualification  a  proper  one. 

The  application  of  the  rules  of  law  stated 
must  determine  the  question  now  being  con- 
sidered. That  the  statement,  claimed  to  have 
been  made  to  Wood  by  appellant,  that  be  did 
not  claim  any  Interest  in  the  land  by  virtue 
of  the  deed  made  to  him  by  his  mother  in 
1897,  was  of  a  material  fact  cannot  be  doubt- 
ed. But  appellant  testified  that  he  did  not 
make  the  statement  in  the  unqualified  way  In 
which  Wood  testified  that  be  made  it  He 
(appellant)  testified  that  he  stated  to  Wood 
that  he  was  not  a  party  to  the  Nix  suit  and 
was  not  claiming  anything  in  that  suit  He 
further  testified  that  he  understood  the  deed 
to  him  was  not  to  become  effective  until  his 
mother's  death,  and  that  he  was  not  claim- 
ing anything  under  it  as  due  to  him  at  the 
time  be  made  the  statement  to  Wood,  re- 
lied upon  to  estop  him.  Whether  credence 
should  be  given  to  his  testimony  or  not  was 
for  the  Jury  to  determine.  If  they  had  be- 
lieved that  he  did  not  as  he  contended  he 
did  not  represent  to  Wood  that  he  claimed 
no  right  to  the  land  under  bis  mother's  deed, 
but  instead,  should  have  believed  that  his 


representations  to  Wood  were  that  he  dalm- 
ed  nothing  in  the  Nix  suit  then  pending,  nor 
any  Interest  in  the  land  under  his  mother's 
deed  during  her  life,  they  might  have  reach* 
ed  the  conclusion,  under  proper  Instructions 
from  the  court  that  he  was  not  estopped 
from  maintaining  his  ault  against  appellee. 
If  properly  they  might  have  reached  such  a 
conclusion,  we  think  It  cannot  be  said  that 
the  evidence  did  not  present  an  Issue  about 
which  ordinary  minds  could  not  differ.  That 
a  Judge  or  an  appellate  court  on  the  sama 
evidence  might  reach  a  conclusion  contrary 
to  the  one  contended  for  does  not  furnish  a 
reason  for  withdrawing  from  the  Jury  a  con- 
sideration of  such  lesae.  Without  stopplns 
to  inquire  whether  or  not  all  the  other  ele- 
ments of  an  estoppel  were  so  conclusively 
shown  by  the  evidence  as  to  relieve  the  court 
from  the  duty  of  submitting  the  issue  to  the 
Jury,  we  hold  that  the  element  first  discussed 
was  not  so  conclusively  established,  and  thatv 
therefore,  the  court  erred  In  peremptorily  in- 
structing a  verdict  As  the  Judgment  must 
be  reversed  and  the  cause  be  remanded  for  a 
new  trial,  it  is  proper  we  should  indicate- 
our  views  as  to  matters  complained  of  In 
other  assignments  of  error. 

Over  appellant's  objection,  the  court  per- 
mitted the  witness  Wood  to  testify  that  A. 
P.  Dohoney  and  Col.  Hodges  had  stated  to 
him  that  on  the  trial  of  the  Nix  suit  appel- 
lant had  testified  tliat  he  did  not  claim  any- 
thing tmder  his  mother's  deed  to  him.  This 
was  not  an  effort  to  establish  as  against  ap- 
pellant an  estoppel  by  evidence  of  a  false 
statement  made  by  him  to  the  party  claim- 
ing the  estoppel ;  but  it  was  an  effort  to  es- 
tablish it  by  evidence  that  Dohoney  and 
Hodges  had  stated  to  the  party 'claiming  It 
tliat  they  had  heard  appellant  make  th» 
statement  claimed  to  operate  as  an  estoppeL 
The  testimony  was  hearsay,  and  should  havs 
been  excluded.  And  so  should  the  testimony 
of  the  witness  A.  P.  Dohoney,  In  so  far  as  it 
detailed  testimony  given  by  CoL  Hodges  on 
a  former  trial  of  this  case,  as  to  matters  tes- 
tified by  appellant  and  his  mother  on  the 
trial  of  the  Nix  case.  This  testimony  clearly 
was  hearsay,  and  inadmissible. 

Over  appellant's  objection  appellee  was 
permitted  on  a  cross-examination  of  the  no- 
tary Skidmore  to  prove,  as  is  claimed  by 
appellant  that  after  she  had  executed  th& 
deed  destroyed  by  her  she  declared  to  him 
that  she  wished  the  title  to  the  land  at  her 
death  to  vest  in  appellant  and  his  sister. 
The  ground  of  the  objection  urged  was  that 
"it  was  the  details  of  a  conversation  that  oc- 
curred after  the  deed  was  written,  and  tend- 
ed to  modify  the  intention  clearly  expressed 
In  the  deed  and  the  plain  purport  of  a  writ- 
ten Instrument"  It  does  not  appear  from 
the  record  whether  the  statement  complained 
of  was  made  by  Mrs.  Walker  after  or  before 
she  had  executed  the  deed.  Moreover,  it 
appears  that  on  his  direct  examination  by  ap- 
pellant the  \vitnesB  Skidmore  had  testified 
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that  Mrs.  Walker  made  an  exactly  similar 
statement  to  Mm  on  the  occasion  when  she 
executed  the  deed.  The  court  properly  over- 
ruled appellanf  8  objection  to  this  testimony. 

By  his  fourth  assignment  of  error,  appel- 
lant complains  of  the  action  of  the  court  in 
excluding,  as  evidence,  the  Judgment  of  the 
court  In  the  Nix  case  when  the  same  was  of- 
fered by  him.  The  Judgment  was  an  agreed 
one;  it  vested  the  title  to  the  land  there  In 
controversy,  and  claimed  by  Mrs.  Nix  under 
the  deed  appellant  here  relies  upon,  In  Mrs. 
mx,  and  decreed  a  recovery  against  her  by 
Mrs.  Walker  In  the  sum  of  $5()0,  to  secure 
the  payment  of  which  it  declared  and  fore- 
closed In  Mrs.  Walker's  favor  a  vendor's  Hen 
on  the  land  adjudged  to  Mr&  Nix.  Wood, 
in  whose  favor  an  estoppel  as  against  appel- 
lant was  claimed,  bad  testified  that  he  knew 
the  result  of  the  Nix  suit  The  Judgment 
was  oIFered  to  show  this  result,  and  so  fix  on 
Wood  notice  that  the  validity  of  the  deed 
under  which  appellant  clahns  had  been  sus- 
tained. We  do  not  think  the  Judgment  was 
competent  evidence  to  fix  such  notice  on 
Wood,  and  are  of  the  opinion  that  the  court 
did  not  err  in  refusing  to  admit  it  In  evi- 
dence. On  Its  face,  the  most  the  Judgment 
would  have  been  evidence  of  In  such  a  con- 
nection, was  that  the  parties  to  that  suit  had 
gotten  together  and  adjusted  their  differ- 
ences In  a  way  satisfactory  to  them.  It  was 
not  evidence  that  the  deed  had  been  deter- 
mined to  be  either  valid  or  invalid  as  a  re- 
sult of  the  suit 

For  the  errors  Indicated,  the  cause  is  re- 
versed and  remanded. 


MAITOX  ▼.  DAVIS  et  al. 

(Gonrt  of  Civil  Appeals  of  Texas.    Dec.  12. 
1907.) 

REPOBUATIOK     of    iHSTEUMltRTS— MIBTAXB    HI 

Deed— KBLixr  Against  Thibd  Persons. 
^e  grantor  In  a  deed  from  which  by  mutual 
mistake  a  reservation  of  merchantable  pine  tim- 
ber was  omitted  will  be  granted  relief  In  equity 
as  against  the  grantee,  and  also  as  against  a 
third  i>erson,  who  purchased  the  timber  with 
notice  of  the  mistake. 

f.^«^JJH~^<"^.  <*•«•  •»  point.  «ee  Cent  Dig. 
vol.  42,  Reformation  of  Instruments,  |  111.] 

Appeal  from  District  Court  Upshur  Coun- 
ty;  R.  W.  Simpson,  Judge. 

Action  by  A.  A.  Mattox  against  Miles  Davis 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed  and  remanded. 

S.  O.  Hart  and  Warren  &  Briggs,  for  ap- 
pellant   Barnwell  ft  Eberhart,  for  appellees. 

WILLSON,  O.  J.  There  la  no  statement  of 
facts  in  the  record,  but  from  the  trial  court's 
findings  of  fact  it  appears:  That  owning  166 
acres  of  land  in  the  W.  P.  Landrum  survey 
In  Upshur  county,  on  November  19,  1902, 
Mattox,  reserving  to  himself  the  merchant- 
able pine  timber  standing  and  growing  there- 
on, agreed  to  sell  same  to  appellee  Davis  for 


the  sum  of  $830.  In  accordance  with  his 
agreement  on  the  date  mentioned  Mattox  ex- 
ecuted and  delivered  to  Davis  a  bond  to  make 
title  to  the  land,  and  Davis  executed  and  de- 
livered to  him  three  promissory  notes  for 
$267.66  each,  due,  respectively,  on  November 
1,  1903,  1901,  and  190S.  Afterwards,  to  wit 
on  January  20,  1905,  when  there  was  a  bal- 
ance of  $619.50  due  on  the  notes  referred  to, 
Mattox  executed  and  delivered  to  Davis,  In 
lieu  of  the  bond,  a  general  warranty  deed 
conveying  the  land  without  any  reservation 
of  the  timber  thereon,  which  deed  was  on 
January  30,  1905,  duly  placed  of  record ;  and 
Davis  executed  and  delivered  to  Mattox,  in 
lieu  of  the  notes  mentioned,  another  note  for 
the  Bum  of  $619.50.  From  the  deed  so  exe- 
cuted, by  mutual  mistake  of  the  parties,  a 
reservation  of  the  merchantable  pine  timber 
on  the  land,  in  favor  of  Mattox,  was  omitted. 
EV>r  the  consideration  agreed  upon  Mattox 
did  not  Intend  to  sell  and  convey  such  timber, 
and  Davis  did  not  understand  that  he  was 
buying  the  same.  About  April  1,  1906,  Davis 
proposed  to  sell  to  appellee  Brovm  the  timber 
on  75  or  80  acres  of  the  land  at  $4  per  acre. 
If  Brown  would  "take  up"  and  hold,  crediting 
on  same  the  purchase  price  of  the  timber,  the 
$619.50  note  held  by  Mattox  against  the  land. 
Brown,  after,  examining  as  recorded  Mattox's 
deed  to  Davis,  agreed  to  do  this;  and  on  April 
20,  1906,  be,  Davis,  and  Mattox  met  In  'the 
bank  at  Gilmer  for  the  purpose  of  conclndlng 
the  transaction.  Before  it  was  concluded, 
and  before  Brown  bad  paid  anything  on  ac- 
count of  his  undertakhig  to  buy  the  timber 
from  Davis,  be  was  notified  by  Mattox  that 
he  had  not  sold  Davis  any  timber,  and  that 
Davis  did  not  own  any  timber.  At  this  time 
Mattox  did  not  know  of  the  mistake  in  his 
deed  to  Davis,  whereby  the  land  was  convey- 
ed without  a  reservation  of  the  timber,  and 
did  not  learn  of  the  existence  of  the  mis- 
take until  several  days  after  the  transaction 
whereby  the  timber  was  sold  by  Davis  to 
Brown  was  concluded.  He  then  demanded 
of  Davis  that  he  correct  the  mistake,  which 
Davis  refused  to  do.  The  court's  finding  that 
Brown  had  actual  notice  of  the  fact  that  Mat- 
tox owned  and  that  Davis  did  not  own  the 
timber  In  question  seems  to  be  based  upon  a 
conversation  bad  between  the  parties  in  the 
bank  when  they  met  there  to  "take  up"  the 
note  held  by  Mattox  against  the  land.  What 
occurred  on  that  occasion  In  bis  findings  of 
fact  is  stated  by  the  court  as  follows:  "Be- 
fore the  said  Brown  had  paid  either  to  the 
said  Davis  or  the  said  Mattox  anything  what- 
ever, the  following  conversation  occurred  In 
the  presence  and  hearing  of  Brown:  Davis 
said  something  to  Mattox  about  the  timber 
.  and  Mattox  replied,  'Why,  Miles  [referring  to 
defendant  Miles  Davis],  you  haven't  got  any 
timber.  I  never  sold  you  a  foot  of  timber, 
and  you  know  the  timber  is  mine.'  Thereup- 
on the  said  Brown  and  Davis  stepped  out  up- 
on the  sidewalk  and  had  a  few  minutes  con- 
versation, and  they  returned,  and^  the  cashier 
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of  the  bank  by  direction  of  Brown  paid  to  A. 
A.  Mattox  the  amount  of  said  note,  to  Trlt, 
$700,  and  the  plaintiff,  A.  A.  Mattox,  wrote 
his  name  on  the  back  of  said  note  and  gave  It 
to  either  the  defendant  Davis  or  Brown." 
Appellant's  suit  was  against  both  Davis  and 
Brown  to  reform  the  deed  made  by  blm  to 
Davis  BO  as  to  exclude  from  Its  operation  the 
merchantable  timber  on  the  land,  and  so  con- 
form It  to  the  Intention  of  the  parties. 

On  the  facts  found  by  him  the  trial  Judge 
as  matter  of  law  concluded  "that,  the  deed 
from  Mattox  to  the  defendant  Davis  being 
absolute  upon  Its  face  and  containing  no  res- 
ervation of  the  title  to  the  timber,  being  upon 
record  at  the  time  the  defendant  Brown 
bought  and  paid  for  said  timber  and  took  up 
said  note,  the  title  to  said  timber  passed  to 
the  said  Brown  relieved  of  any  equities  of 
the  said  Mattox  in  same.  In  other  words," 
the  trial  court  adds,  "I  hold  that  the  notice 
given  by  the  record  of  the  deed  from  A.  A. 
Mattox  to  Miles  Davis,  which  was  examined 
by  Brown  before  he  bought  the  timber  from 
Davis  and  paid  money  to  Mattox  therefor,  Is 
of  greater  effect  than  the  actual  notice  given 
by  A.  A.  Mattox.  as  stated  In  my  findings  of 
fact,  and  judgment  Is  therefore  rendered  for 
the  defendants."  The  actual  notice  mention- 
ed by  the  court  has  reiference  to  the  conversa- 
tion between  Mattox  and  Brown,  Included  in 
his  findings  of  fact  and  hereinbefore  set  out. 

It  Is  well  settled  that  as  between  the  par- 
ties equity  will  grant  relief  at  the  suit  of  ei- 
ther against  a  mistake  of  both,  wbereby  the 
writing  intended  to  evidence  their  agreement 
falls  truly  to  state  the  terms  of  the  contract 
between  them.  K«lley  v.  Ward,  94  Tex.  296, 
60  S.  W.  811 ;  Tarzombeck  v.  Grler  (Tex.  Civ. 
App.)  82  S.  W.  236.  So,  also,  will  relief  be 
granted  as  against  third  persons  whose  claim 
of  right  In  or  to  the  subject-matter  of  the 
contract  was  acquired  with  notice  of  the  mis- 
take against  whicb  the  relief  Is  sought.  24 
A.  &  E.  Ency.  Law,  656,  and  authorities  there 
cited.  It  Is  as  well  settled  that  in  such  a 
case  relief  will  be  denied  where  to  grant  It 
wduld  Injuriously  affect  the  rights  of  Inno- 
cent third  persons,  acquired  for  a  valuable 
consideration  paid  by  them  and  without  no- 
tice of  the  mistake.  Canal  &  Banking  Co.  v. 
Montgomery,  95  n.  S.  19,  24  L.  Ed.  846; 
Byrne  v.  Bank,  1  Ind.  T.  680,  43  S.  W.  967; 
Story's  Eq.  Jar.  If  165,  166.  If  the  trial 
court  la  his  findings  of  fact  meant  to  be  un- 
derstood as  finding  that  the  appellee  Brown 
had  notice  of  the  fact  that  appellant  had  not 
sold  to  Davis  the  timber  in  question,  his  con- 
clusion of  law  clearly  would  be  erroneous, 
and  It  would  be  the  duty  of  this  court  to  re- 
verse the  Judgment  based  on  such  erroneous 
conclusion  and  here  render  the  proper  judg- 
ment In  the  case.  But  we  are  not  sure  the 
trial  court  meant  his  finding  to  be  so  under- 
stood, and  because  we  are  not,  and  because  of 
the  absence  of  a  statement  of  facts  bringing 
before  us  all  the  evidence  on  the  issue  of  no- 
tice vel  non,  we  have  concluded  that,  while 


reversing  the  Judgment,  It  likely  will  more 
certainly  result  In  a  Just  determination  of  the 
Issues  between  the  parties  to  ronand  the  case 
for  a  new  trial.  Therefore  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 


WATBKS-PIBRCB  OIL  00.  r.  SNEIX.* 
(Court  of  Civil  Appeals  of  Texas.    Nov.  6, 1907.) 

1.  Explosives— IitPiitEO  Kkowuedok  or  Iii- 

FLAHHABtLirr  OF  GAS. 

One  who  has  handled  petroleam  and  gaso- 
line for  yean  Is  charecd  with  knowledge  of  tlie 
highly  inflammable  character  of  the  gases  gen- 
erated by  them. 

2.  Same— Defense  not  Availabu!. 

It  is  no  defense  to  an  action  for  Injury  re- 
sulting from  an  explosion  caused  by  the  negll- 
?ent  drawing  of  gasoline  from  tanks  near  a 
arnace  that  the  fire  never  before  ignited  gai 
arising  from  gasoline  so  drawn. 

8.   SaVB— DtraT   OF  OWNKB  OB  GONTBOIXEB. 

Ttie  owner  or  controller  of  dangerous  ex- 
plosives muRt  e:;erciee  great  care  to  prevent  an 
injury  which  a  prudent  man  would  reasonably 
foresee  might  result  from  an  explosion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  23,  Explosives,  H  4,  6.J 

4.    NeOLIOKNCB  —  "INKVITABI.B  ACCIDENT"  — 

Definition. 

An  accident  is  inevitable  if  the  person  by 
whom  it  occurs  neither  lus  nor  is  legally  bound 
to  have  sufficient  power  to  avoid  it  or  prevent 
its  injuring  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  |  80. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3761-8753.1 

6.  Save— DxTTT  Towabds  Ijicbnsees. 

Defendant  owed  a  customer's  employ^  on 
its  premises  the  legal  dnty  to  exercise  at  least 
ordinary  care  to  protect  him  from  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  H  42-44.] 

6.  Dahages  —  Pebsonai.  Injubies  —  Tkbdict 
not  excessive. 

$30,000  is  not  an  excessive  recovery  for  in- 
jury to  an  18  year  old  boy  caused  by  an  ex- 
plosion In  which  he  was  rendered  almost  blind, 
dIb  bands  became  almost  helpless,  one  ear  was 
destroyed  and  the  other  badly  mutilated,  his 
neck  was  stiffened,  his  visage  marred  so  as  to 
render  him  repulsive  to  his  associates,  and  where 
he  constantly  suffers,  mentally  and  physically, 
and  suffered  excruciating  agony  for  months. 

[BSd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  If  872-896.] 

7.  Same— PucADiNQ  —  Evidence  ADmBsiBi.B 
Undxb. 

In  a  personal  Injury  action  an  allegation 
that  plaintiff  was  so  disfi^red  that  he  was  con- 
stantly humiliated  by  comiDg  in  contact  with  his 
fellow  men  warrants  proof  of  embarrassment 
arising  from  the  staring  of  people  who  meet  him. 
[,Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Damages,  {  446.] 

8.  Evidence  —  Bxpebt  Testiicont  —  Explo- 
sives—Admissibility. 

In  an  action  for  injury  caused  by  an  ex- 

Flosion  resulting  from  the  drawing  of  gasoline 
rem  tanks  near  a  furnace,  It  was  proper  to 
show  bv  one  who  qualified  as  an  expert,  and 
thor()ugnIy  acquainted  with  gasoline,  that  gas 
given  off  by  gasoline  is  ignitible  at  distances  re- 
mote from  the  gasoline,  and  to  show  the  dis- 
tances; conditions  having  been  shown  upon 
which  to  predicate  the  testimony. 

*Writ  of  error  denied  by  Supreme  Ck>art  Jap.  22wl!W8. 
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9.  Appxai;  —  Objcctiohb  to  Testiuont  — 
Wajvkr. 

A  rolinf  admitting  testimony  will  not  be 

reTiewed  where  the  same  testimony  was  given  at 

another  time  dnring  the  trial  without  objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  3,  Appeal  and  Error,  t  4172.] 

10.  Daiiages— Personal  Injubt  —  Pleadino 
— Rbcovebt  k)b  FtrruRE  StrFFEBiRo. 

In  a  personal  Injury  action  recovery  may 
be  had  for  future  physical  suffering  under  an  al- 
legation that  plaintiff  was  seriously  and  per- 
manently  burnt  and  injnred ;  that  his  head,  face, 
chest,  shoulders,  neck,  and  back  were  burned,  and 
portions  of  his  ears  were  burned  off;  that  his 
heating  and  eyesight  were  affected ;  that  his  eye- 
lids were  burned  and  injnred ;  that  his  hands, 
wrists,  and  arms  were  so  burned  as  to  render 
them  of  little  use  to  him  in  earning  a  living: 
that  as  a  result  he  had  suffered  and  continued 
to  suffer  great  physical  pain  and  mental  an- 
guish, and  has  become  incapacitated  to  perform 
any  kind  of  labor;  and  tnat  he  was  so  dis- 
fignred  that  he  is  constantly  humiliated  by  com- 
ing in  contact  with  his  fellow  men. 

pSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  |  442.] 

11.  TBIAI,  —  IRHTBUCTIONB  —  AlCFLITIOATIOIC 

— Necbssitt  tob  Request. 

Where,  in  an  action  for  personal  injury,  the 
court  correctly  instructed  as  to  plaintiff^s  knowl- 
edge of  the  danger,  as  affecting  the  question  of 
contributory  negligence,  the  charge  was  not  er- 
roneons  for  failing  to  go  into  details  as  to  the 
matter  of  the  knowledge  being  actual  or  con- 
structive, in  the  absence  of  a  request  for  an  am- 
plification. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  f  628.] 

12.  Save— Matteb  Covkbed. 

An  instruction  is  properly  refnsed  when  Its 
matter  is  covered  by  instructions  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  58  «>l-«59.f 

Appeal  from  District  Conrt,  Harris  Covin- 
ty:  Chas.  B.  Ashe,  Judge. 

Personal  injury  action  by  Thomas  M.  Snell, 
by  next  friend,  against  the  Waters-Pierce 
Oil  Company  and  others.  From  a  Judgment 
for  plaintiff  against  defendant  company,  the 
company  appeals.    Afflrraed. 

Taliaferro  &  Wilson  and  Andrews,  Ball 
ft  Stteetman,  for  appellant  Lovejoy  ft  Par- 
ker, for  appellee. 

FLT,  J.  Appellee,  a  minor,  through  his 
father  as  next  friend,  sued  appellant,  Louis 
S.  Fries,  and  Bobert  E.  Armstrong  for  dam- 
ages alleged  to  have  accrued  by  reason  of 
injuries  inflicted  on  his  person  through  an 
explosion  of  gas  caused  by  the  negligence  of 
appellant  It  was  alleged  that  appellant 
owned  and  operated  an  extensive  warehouse 
In  the  city  of  Houston,  Tex.,  where  it  sold 
and  distributed  oil,  gasoline,  and  other  sub- 
stances of  like  character,  all  being  highly 
Inflammable,  and  that  in  said  warehouse  was 
located  a  cooperage  shop,  in  which  appellant 
operated  a  furnace,  which  was  about  four 
feet  square.  After  enumerating  the  injuries 
inflicted  upon  appellant,  the  petition  pro- 
ceeds: "Plaintiff  alleges  that  his  injuries,  as 
aforesaid,  were  the  direct  and  proximate  re- 
sult of  the  Joint  and  concurrent  negligence  of 
the  defendants,  and  each  of  them,  in  that 


they  and  each  of  them  negligently  and  care- 
lessly caused,  permitted,  and  directed  to  be 
constructed  and  maintained  in  dangerous 
and  hazardous  proximity  tanks  containing 
gasolines  and  other  oils  of  highly  inflamma- 
ble character,  as  aforesaid,  to  the  cooperage 
shop,  with  its  open  furnace,  omstructed,  as 
aforesaid,  and  in  that  they  negligently  and 
carelessly  permitted  and  directed  gasolines 
to  be  drawn  from  one  of  said  tanks,  as  afore- ' 
said,  located  In  dangerous  proximity  to  said 
open  furnace,  and  caused  and  permitted  said 
gasolines  to  be  transferred  by  its  servants  to 
other  cans  and  put  into  other  cans;  that  it 
was  negligence  and  carelessness  on  the  part 
of  the  defendants,  and  each  of  them,  and 
their  servants,  to  permit  a  fire  to  bum  in 
said  furnace  while  gasolines  were  being 
drawn  from  said  tanks;  that  they  negligent- 
ly and  carelessly  caused  and  permitted  cans 
of  gasoline  to  stand  in  the  cooperage  shop 
near  said  open  furnace,  and  that  fumes,  va- 
pors, and  gases  arose  from  the  tanks  and 
cans  from  which  the  gasoline  was  being 
drawn  and  to  which  it  was  being  transferred, 
and  in  which  it  was  standing  in  the  coop- 
erage shop;  that  said  fumes,  vapors,  and 
gases  ran  towards  said  fire,  or  came  in  con- 
tact therewith,  and,  as  a  result  thereof,  Ignit- 
ed, or  exploded  and  caught  fire,  as  i  result  of 
which  the  plaintiff  was  burned,  as  afore- 
said." Appellant  and  its  codefendants  an- 
swered by  general  demurrer,  general  denial, 
and  specially  pleaded  assumed  risk  and  con- 
tributory negligence.  The  cause  was  tried 
by  Jury,  and  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  Fries  and  Armstrong,  fiut 
against  appellant  for  the  sum  of  $30,000. 

It  appears  from  the  transcript  of  the  evi- 
dence that  appellee,  a  boy  18  years  of  age, 
at  the  time  of  the  accident  was  permanently 
injured  by  wounds  Inflicted  on  him  by  the  ex- 
plosion and  ignition  of  gas  in  the  warehouse 
of  appellant  In  the  city  of  Houston,  that  said 
explosion  and  ignition  took  place  through  the 
negligence  of  appellant  in  having  an  open 
fire  In  a  furnace  in  such  proximity  to  where 
oil  and  gasoline  were  being  drawn  as  to  ig- 
nite the  gases  which  arose  from  the  oil  and 
gasoline.  Appellant  was  charged  with  the 
knowledge  that  such  gases  would  be  generat- 
ed, and  that  they  would  fill  the  tank  room  and 
cooperage  room,  and  that  they  were  highly 
inflammable,  and  wonid  probably  be  explod- 
ed and  Ignited  by  the  open  Are.  At  the  time 
the  explosion  occurred  appellee  was  sitting 
in  an  alleyway  adjoining  the  cooperage  room, 
on  an  empty  can.  There  was  first  an  explo- 
sion In  the  furnace,  followed  by  a  flash  of 
flame  which  came  out  of  the  cooperage  room, 
and  enveloped  appellee,  and  burned  him 
about  the  face,  neck,  chest,  arms,  and  hands; 
the  skin  of  those  parts  of  his  person  being 
burned  into  a  crisp  condition,  and  his  flnger 
nails  being  burned  until  they  turned  back, 
and  his  whole  hands  were  burned  and  up  to 
the  elbows.  His  mouth  was  so  swollen  from 
the  bums  that  be  had  to  be  fed  liquid  food 
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tbrough  a  glnss  tube  pressed  between  Ms  lips 
for  about  two  montbs,  and  In  places  on  bis 
face  tbe  burns  extended  down  Into  the  mus- 
cles. Appellee's  pbysieian  thus  describes  the 
condition  of  his  patient  and  bis  treatment: 
"I  visited  him  about  sometimes  as  many  as 
four  times  a  day,  and  even  at  tbe  nighttime, 
when  he  was  suffering  very  much.  As  I 
stated  before,  I  had  a  powdered  preparation 
dusted  over  the  surface,  and  where  there 
would  be  a  slougb  or  hemorrhage  from  the 
part,  of  course  that  would  be  attended  to. 
It  kept  a  nurse  constantly  mopping  the  pus 
and  bloody  material  that  was  running  from 
his  eyes  and  tbe  cracked  parts  of  the  flesh; 
that  you  might  term  another  pntrefacticm; 
and  his  bowels,  of  course,  they  were  consti- 
pated In  the  beginning  on  account  of  the 
opiates.  I  had  to  give  bim  opiates  right  along 
to  allay  the  pain,  and  I  had  to  give  him  bro- 
mides to  quiet  the  nervous  system,  and  he 
was  unable  to  take  any  solid  food  whatever. 
He  took  liquid,  and  that  was  through  a  tube 
with  his  lips  pressed  open,  and  he  got  his 
food  In  that  way;  but,  well,  I  don't  remem- 
ber Just  how  long,  I  suppose  it  was  a  couple 
of  months  that  way,  and  the  parts,  after  the 
little  tissue  or  skin  began  to  spring  np  un- 
derneath, there  was  a  throwing  off  of  the  oth- 
er parts,  and  partly  drying  up  of  the  surface, 
but  there  was  exudate  of  pus  and  blood  for 
over  three  months,  and  he  suffered  with  pain 
that  length  of  time  very  much,  and  his  eyes, 
of  course,  the  whites  of  the  eyes — ^what  you 
call  tbe  c(HijunctiTa--after  they  had  begun 
to  open  80  I  could  see,  they  were  sticking 
out  of  the  parts.  There  was  a  raw  piece  of 
skin  in  the  eye.  His  ears,  there  was  a  dis- 
charge from  the  ears;  he  complained  of  pain 
from  them.  Well,  his  general  system,  he  was 
knocked  out  generally.  I  continued  the  dry 
treatment  until  the  parts  became  bard  and 
harsh,  and  then  I  used  a  stuff  to  soften  them 
up  periodically  and  also  a  solution.  I  had 
different  antiseptics  to  bathe  the  body  to 
prevent  the  formation  of  pus,  and  get  it  in 
as  good  sanitary  condition  as  possible.  His 
bowels  were  puffed  quite  a  good  deal  on  ac- 
count of  the  flow  of  blood  internally,  and  at 
times  there  were  several  days  that  bis  kid- 
neys were  congested  to  a  certain  extent  He 
did  not  pass  urine  so  very  freely,  and  at  sev- 
eral times  there  were  hemorrhages  from  the 
deep  bum  down  Into  tbe  muscles,  not  so  very 
extensive,  but  now  and  then  he  would  have 
a  hemorrhage— two  or  three  tablespoons  full 
— and  I  was  called  several  times  on  account 
of  the  hemorrhage,  for  fear  he  might  bleed 
to  death.  His  hands  were  burned,  and,  as 
I  say.  Ills  flnger  nails  were  contracted;  he 
couldn't  move  them  any  whatever,  and  he 
had  to  Bit  stationary,  as  much  so  as  possible. 
Just  in  a  stationary  position,  to  prevent 
any  extraordinary  pain."  Pointing  to  the 
wounds,  the  physician  thus  described  them 
to  the  Jury:  "Now,  you  see,  the  right  ear, 
the  upper  third  practically  burnt  off  down  to 
the  head  in  one  place^  and  leaving  Just  a  lit- 


tle part  above  there  on  the  right  ear,  and 
in  front  you  see  tbe  scar  tissue  running  down 
here;  that  was  very  deep,  and  I  suppose  that 
scar  tissue  is  an  inch  and  a  fourth  in  length, 
and  possible  one-third  inch  in  width,  ex- 
tending down  below  the  lobe  ot  the  ear — 
the  canal  of  the  ear.  Tou  cannot  tell  very 
much  difference  there  In  it  and  the  side  of  tbe . 
face  here.  You  will  see  it  was  burned,  but 
the  skin  has  grown  back  on  It,  and  getting 
back  in  a  more  normal  condition.  You  soe 
the  nose  here  is  a  mass  of  scar  tissue  over 
the  top,  that  extends  possibly  a  third  inch 
down  on  each  side;  that  was  running  for 
something  like  one  year;  it  was  a  year  heal- 
ing up;  now  and  then  it  would  heal  up  and 
break  loose  again.  The  upper  lid,  as  you  will 
see,  has  scar  tissue  there  where  it  was  last 
in  healing.  It  was  burned  in  the  muscular 
tissue  on  the  right  side.  I  suppose  the  scar 
tissue  is  about  one-fourth  inch  in  wldtti.  In 
length  about  the  same.  On  tbe  left  side  of 
the  lips  the  same.  His  Ups  here,  you  see, 
they  move  all  right.  Now  tbe  under  lip  on 
tbe  right  Bide  Is  a  mass  of  scar  tissue,  that 
Is  possibly  half  an  Inch  long,  and  quarter  of 
an  inch  wide — one-third  inch  wide.  You  see 
the  contraction  of  the  chin  there.  Here  on 
the  cheek  bone  is  a  small  mass  of  scar  tis- 
sue. Now  you  see  under  bis  neck,  at  the  an- 
gle of  tbe  Jaw,  and  underneath,  the  skin  here 
was  very  badly  burned,  and  this  is  a  mass  of 
scar  tissue,  which  might  be  easily  broken  by 
cold  weather,  or  anytlilng  that  would  act  as 
an  irritant  This  scar  tissue  extends  from 
one  angle  of  the  Jaw  to  the  other,  and  as  to 
the  length,  I  suppose  It  is  something  like 
eight  incbes,  and  right  underneath  tbe  diln 
here.  It  is  an  inch  and  a  half,  and  contracts 
the  skin  down  there.  He  will  never  be  able 
to  raise  his  chin  up  very  high  on  account  of 
the  contraction  of  the  tissue  there  and  muscu- 
lar fiber.  Now,  you  see  the  left  ear,  it  was 
not  burned  so  badly;  it  left  more  of  It;  but 
the  upper  and  outer  rim  of  the  ear  was  com- 
pletely burned  off,  and  In  front  there  is  a 
mass  of  scar  tissue  that  extends  from  tbe 
top  of  the  ear  to  about  an  inch  and  a  half 
below  the  left,  and  extending  in  front  of  it 
something  like  one  inch,  extending  from  tbe 
auditory  canal  in  front  Now  this  is  left  in 
the  same  condition  as  the  other.  It  is  lia- 
ble at  any  time  to  crack  open,  as  exposure 
from  cold  weather.  Now,  you  see  on  the 
right  side,  over  the  right  clavicle,  is  a  scar 
that  extends  about  one  inch  and  a  half 
alx>ve  tbe  Junction  of  the  clavicle  with  the 
breast  bone — the  right  collar  bone — and  ex- 
tends down  over  the  breast  bone  there  for  a 
couple  of  incbes;  something  like  that  Now, 
on  tbe  left  side  there  is  a  large  scar  tissue 
there,  over  tbe  left  collar  bone,  that  in  length 
is  possibly  three  inches,  in  width  Inch  and  a 
half,  or  something  like  that  Now,  this  tis- 
sue extends  down  over  the  left  collar  bo&e, 
over  the  chest  or  ribs,  down  to  tbe  breast 
bone,  about  something  like  two  inches,  and 
you  see  tbat  heavy  scar  tissue,  and  here  Is  « 
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mara  of  ten  tlsBue;  that  Is  possibly  three 
Inches  from  the  top  of  the  breast  bone,  extend- 
ing down.  No-w,  you  see  the  right  eye,  there 
Is  a  contraction  of  the  upper  lid  to  the  ex- 
tent he  is  unable  to  close  it  completely. 
Yon  can  show  there  in  closing  the  eye  that 
Tiy,  and  on  account  of  that  being  that  way, 
there  Is  an  overflow  of  tears,  and  this  lid, 
apparently  the  end  of  It  was  burnt  oS,  and 
the  contraction  there  is  so  great  it  will  nev- 
er come  down  in  a  normal  way;  therq  will 
always  be  a  contraction  there:  the  lower  lid 
shows  a  little  diyersion,  slightly,  but  Tery 
little.  Now,  open  you  eye.  I  don't  think  yoa 
could  see  that  There  Is  a  haziness  oyer  the 
right  eye,  you  can  see  at  a  glance,  or  when 
there  is  a  light  thrown  over  it,  extends  up 
aboDt  half  -way  of  the  pupil  of  the  eye,  and 
of  coarse  tbat  obstructs  the  vision  of  the 
right  eye."  Apiiellee's  hands  w«e  burned 
through  the  skin,  and  nothing  was  left  but 
a  mass  of  burned  tissue,  and  he  cannot  close 
hia  hands,  and  they  are  very  tender  and  pain 
Um  when  he  attempts  to  use  them,  and  it 
▼as  proved  that  these  injuries  were  perma- 
nent, and  that  appellee  will  never  be  able  to 
diop  wood  or  perform  farm  work.  The  eyes 
of  appellee  were  so  badly  injured  that  he 
capnot  see  to  read,  the  lids  are  Inflamed,  and 
hrat  or  cold  so  affects  the  right  eye,  which 
he  cannot  dose,  that  it  exudes  water  all  the 
time,  and  gives  him  much  pain  and  annoy- 
ance. His  eyes  were  closed  for  about  three 
months,  and  be  suffered  agonies  from  them 
and  other  bums,  and  was  suffering  at  the 
time  of  the  trial,  and  will  probably  suffer 
til  bis  life.  He  was  when  burned  sound  and 
healthy,  and  earning  about  $46  a  month.  It 
was  stated  by  the  physician  that  appellee's 
left  eye  would  probably  grow  worse,  and  that 
the  right  eye  might  remain  in  the  condltloi 
It  was  at  the  time  of  the  trial.  He  also 
stated  that  i^lasses  would  relieve  the  eyes 
of  some  strain,  but  as  long  as  the  eyes  were 
congested  as  they  were  appellee  could  not 
read  with  comfort 

There  was  no  evidence  tending  to  show 
tbat  appellee  was  guilty  of  contributory 
negligence.  The  evidence  of  Weinberg,  a  wit- 
ness for  appellant  that  after  the  explosion  he 
"Imagined"  he  saw  appellee  "coming  in  the 
door  with  two  cans  in  his  hands,"  was  of  too 
Insubstantial  a  nature  to  deserve  notice. 
Anyway  at  tbat  time  the  explosion  had  taken 
place  and  the  fire  had  filled  the  room,  and 
the  presence  of  appellee  with  two  cans  could 
not  have  caused  the  explosion  and  Are.  Weln- 
l>«g  stated  that  from  a  second  to  four  sec- 
onds before  the  explosion  he  bad  seen  ap- 
pellee seated  In  the  alleyway,  and  he  refused 
to  swear  that  be  had  seen  appellee  coming 
through  the  door.  It  all  amounted  to  a  "vain 
Imagining"  and  nothing  more,  but  if  it  had 
Ikoi  true,  there  was  nothing  to  indicate  that 
(tuidlng  in  the  door  with  two  cans  was  the 
«lBcient  cause  of  the  explosion,  and  the  evi- 
dence could  have  had  no  potency  except  to 
<^tradlct  appellee's  statement  that  he  was 


seated  in  the  alleyway  when  the  explosion 
occurred. 

It  was  in  evidence  that  gasoline  Is  volatile, 
that  Is,  when  exposed  to  the  air  it  will  pass  ofT 
rapidly  in  the  form  of  vapor,  and  will  perme- 
ate the  atmosphere;  that  in  drawing  gasoline,' 
as  it  was  being  drawn  liefore  and  at  the  time 
of  the  accident,  the  gas  would  rapidly  pass 
off,  and  that  10  to  15  quarts  of  gas  for  each 
gallon  of  gasoline  drawn  in  15  minutes  would 
be  generated,  and  would  permeate  the  atmo- 
sphere of  the  room  in  which  It  was  drawn; 
that  the  furnace  would  draw  the  atmosphere 
laden  with  gas  Into  It  and  where  there  was 
a  large  amount  of  gas  it  could  be  Ignited  by 
fire  in  the  furnace  30,  40,  or  50  feet  off.  It 
was  shown  that  under  the  circumstances  pre- 
vailing before  and  at  the  time  of  the  explo- 
sion the  atmosphere  In  the  cooi>erage  room 
must  have  been  laden  with  Inflammable  gas. 
The  furnace  was  about  S3  feet  from  where 
6  or  8  5-galIon  cans  of  gasoline  had  been 
drawn,  which  must  have  given  off  In  some 
15  minutes  about  350  quarts  of  gas.  Tliere 
was  nothing  to  indicate  that  appellee  knew 
anything  about  the  release  of  such  quantities 
of  gas,  and  the  danger  from  an  open  fire  in 
such  proximity  to  It  as  that  In  the  furnace; 
In  fact  appellee  testified  that  he  did  not 
know  tbat  there  was  any  fire  in  the  furnace 
at  the  time.  Weinberg,  the  agent  of  appel- 
lant knew  the  fire  was  there,  and  had  push- 
ed in  the  pieces  of  wood  just  before  the  ex- 
plosion which  took  place  in  the  furnace.  The 
object  In  pushing  up  the  fire  was  to  make  It 
bum  more. 

Petroleum  and  its  subproduct,  gasoline,  and 
the  gases  generated  by  them,  were  shown  to 
be  highly  Inflammable,  and  appellant  who 
bad  for  years  been  handling  them,  was  charg- 
ed with  tbat  knowledge,  and  It  was  no  de- 
fense to  this  action  to  show  that  the  Are  in 
the  furnace  had  not  ignited  the  gas  before. 
The  very  fact  that  dangerous  agencies  were 
being  used  by  it  In  a  careless  way  was  proof 
of  negligence,  in  spite  of  the  fact  that  such 
carelessness  had  not  theretofore  resulted  in 
disaster.  It  was  a  danger  tbat  was  Imminent 
at  all  times.  A  man  might  walk  for  years 
through  a  powder  magazine,  where  that  in- 
flammable material  was  open  and  exx>osed, 
with  lighted  cigars  In  his  mouth  and  no  acci- 
dent might  occur;  but  if  at  last  an  explosion 
took  place,  resulting  from  such  conduct  it 
would  be  the  most  culpable  negligence,  in 
spite  of  the  fact  that  the  disaster  had  not 
earlier  occurred.  Negligence  for  a  long  peri- 
od of  time,  which  does  not  result  in  injury  to 
others,  will  not  excuse  or  palliate  the  matter 
when  the  Injury  at  last  occurred  through 
such  negligence.  The  evidence  Indicated  that 
an  explosion  under  like  circumstances  might 
have  occurred  at  any  time,  and  because  for 
some  Inexplicable  reason  it  did  not  occur 
does  not  transform  such  negligence  into  the 
exercise  of  ordinary  care.  As  said  by  the 
Supreme  Court  of  Missouri  in  the  case  of 
Fuchs  V.  City  of  St  Louis,  133  Mo.  ,168,  31  S. 
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W.  116,  84  S.  W.  608,  84  L.  B.  A.  118:  "It 
is  not  always  consistent  with  common  pm- 
dence  to  await  a  catastrophe  before  taking 
precautions  against  It.  Nor  is  it  conclusive 
of  careful  management  that  a  particular  dis- 
aster has  never  before  occurred.  It  is  often 
an  essential  part  of  reasonable  care  to  guard 
against  those  performances  which  men  of  or- 
dinary prudence  would  naturallly  and  rea- 
sonably anticipate  in  dealing  with  such  dan- 
gerous agencies  as  science  has  contributed  to 
our  highly  complex  civilization."  The  owner 
or  controller  of  dangerous  materials,  such  as 
gunpowder,  dynamite,  or  other  explosives,  is 
bound  to  exncise  great  care  to  prevent  an 
injury  which  a  prudent  man  would  reason- 
ably foresee  might  result  from  them.  Bahr 
T.  Lombard,  53  N.  J.  Law,  233,  21  Atl.  190, 
23  Atl.  167;  Judson  v.  Powder  C!o.,  107  Cal. 
649,  40  Pac.  1020,  29  L.  R.  A.  118,  48  Am.  St 
Rep.  146;  Wllbert  v.  Brick  Co.,  129  Wis.  1, 
106  N,  W.  1058. 

There  Is  nothing  in  the  evidence  to  support 
the  contention  that  the  occurrence  herein  de- 
scribed was  an  inevitable  accident  "An  ac- 
cident is  inevitable  if  the  person  by  whom  It 
occurs  neither  has,  nor  is  legally  bound  to 
liave,  sufficient  power  to  avoid  It  or  prevent 
its  injuring  another."  Shear.  &  B.  Neg.  6. 
Appellant  does  not  bring  Itself  within  this 
rule.  Appellee  was  the  servant  of  a  customer 
of  appellant  was  lawfully  on  its  premises 
for  the  purpose  of  procuring  the  product  it 
sold,  and  it  owed  him  the  legal  duty  to  exer- 
cise at  least  ordinary  care  to  protect  him 
from  Injury  while  there. 

The  facts  in  the  case  of  Moeckel  v.  Cross, 
190  Mass.  280,  76  N.  E.  447,  are  very  similar 
to  those  in  this  case,  and  while  the  fact  that 
the  defendant  was  carrying  on  his  business 
contrary  to  law  entered  into  the  decision,  yet 
it  was  also  placed  on  the  ground  of  overt 
negligence.  The  Supreme  Judicial  Court  of 
Massachusetts  said:  "There  was  evidence 
that  the  defendant's  servant  was  engaged  in 
gluing  barrels  on  the  morning  of  the  acci- 
dent; that  the  door,  which  closed  automatic- 
ally, was  hung  on  trucks  at  the  top,  and  was 
not  stable  at  the  bottom,  and  would  swing 
out  from  the  bottom.  There  was  also  evl- 
daice  that  the  method  of  filling  the  barrels 
with  gasoline  was  through  an  automatic  fau- 
cet which  shut  off  with  a  spring;  that  it 
did  not  always  snap  off,  and  then  would  run 
over.  It  further  appeared  that  there  was  a 
lamp  used  for  heating  glue,  which  generally 
was  kept  lighted,  and  that  there  was  always 
a  strong  smell  of  gasoline  and  kerosine  about 
the  room,  and  'a  good  many  feet  from  it'  In 
the  explosion  the  defendant's  servant  was 
killed,  and  dose  to  his  body  was  found  the 
body  of  a  man  not  an  employd  of  the  defend- 
ant The  defendant  contends  that  this  man 
might  have  caused  the  explosion,  but  there  is 
no  evidence  of  this,  and  the  Jury  were  war- 
ranted in  finding  both  that  the  def^idant 
was  maintaining  a  nuisance  and  was  carry- 
ing on  the  business  in  a  negligent  maimer." 


Our  conclusions  of  fact  and  the  matters 
hereinbefore  discussed  dispose  of  the  first 
and  second  assignments  of  error,  and  the 
third  assignment  of  error,  which  urges  ex- 
cess in  the  verdict  cannot  be  sustained. 
There  is  nothing  to  indicate  passion  or  preju- 
dice on  the  part  of  the  Jury,  and  the  Imagina- 
tion falls  to  draw  a  more  pitiable  picture 
than  the  one  presented  by  the  disfigured  body 
of  appellee  in  this  case.  Just  verging  Into 
manhood,  with  his  life  before  him,  he  must 
almost  blind,  go  groping  through  the  wOTld, 
with  deformed,  almost  helpless,  hands,  one 
ear  gone  and  the  othor  badly  mutilated,  with 
neck  so  stiff  that  he  can  scarcely  turn  his 
head,  and  with  a  visage  so  marred  and  dis- 
figured as  to  render  him  repulsive  to  his 
associates,  constantly  suffering,  both  mental-  ' 
ly  and  physically,  his  life  wrecked  beyond 
hope.  We  are  unwilling  to  hold  that  $30,000 
Is  an  excessive  sum  for  him  to  recover,  es- 
pecially when  the  excruciating  agony  that  he 
suffered,  as  he  lay  blind  and  helpless  for 
months,  is  taken  into  consideration,  as  it 
must  have  been  by  the  Jury.  If  compensation 
for  what  he  has  suffered  and  lost  Is  the  test 
as  well  as  what  he  will  suffer  and  lose,  ap- 
pellee has  not  received  too  much. 

It  was  alleged  in  the  petition  that  appellee 
was  so  maimed  and  disfigured  that  be  was 
"constantly  humiliated  by  coming  in  contact 
with  his  fellow  men."  We  think  that  allega- 
tion was  broad  and  comprehensive  enough  to 
Include  embarrassment  arising  from  the  star- 
ing of  people  who  meet  appellee,  and  that  the 
court  did  not  err,  as  claimed  in  the  fourth 
assignment  of  error,  in  admitting  proof  of 
such  onbarrassment  If  this  I>e  not  true, 
proof  of  mental  suffering  would  be  admis- 
sible under  the  g«ieral  allegation  on  that 
subject 

The  witness  P.  S.  Tilaon  quaiifled  himself 
as  an  expert  chemist  and  thoroughly  ac- 
quainted with  gasoline,  and  It  was  not  im- 
proper to  allow  him  to  testify  that  the  gas 
given  off  from  gasoline  can  be  ignited  at  dis- 
tances remote  from  the  gasoline,  and  to  name 
the  distances.  The  conditions  had  been  shown 
upon  which  to  predicate  such  an  answer. 
The  gasoline  liad  been  drawn  for  15  minutes 
or  more.  It  had  been  shown  that  a  large 
quantity  of  gas  would  be  thereby  generated; 
that  it  would  fill  the  room,  and  that  a  fire 
was  burning  at  a  certain  distance.  The 
amount  of  the  gas  generated  in  a  given 
length  of  time  from  the  exposure  of  a  given 
amount  of  gasoline  bad  been  estimated  by  the 
expert  and,  under  the  clrcomstances  shown 
to  exist  he  could  express  an  oplnitMi  as  to 
the  distance  at  which  the  gas  could  be  ignit- 
ed by  the  fire.  There  was  evidence  tending 
to  show  that  the  furnace,  when  a  fire  was 
kindled,  would  draw  the  air  towards  it 
There  is  no  force  in  the  objection  to  the  ev- 
idence.  The  evidence  complained  of  was  giv- 
en at  another  time  by  the  expert  without  ob- 
jection, and  consequently  there  is  no  founda- 
tion for  the  assignment  of  error. 
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The  Bizth  asalgnment  of  error  attacks  the 
charge  because  it  submitted  the  question  of 
future  physical  suffering  on  the  part  of  ap- 
pellee. It  is  admitted  by  appellant  that  the 
evidence  showed  that  future  physical  suffer- 
ing would  be  endured,  but  it  claims  that  the 
pleadings  did  not  allege  that  appellee  would 
Salter  physically  In  the  future.  The  allega- 
tions as  to  injuries  were  as  follows:  "The 
plaintiff  was  theit  and  there  seriously  and 
permianently  burnt  and  Injured;  that  his  head 
and  face  were  burned ;  a  portion  of  his  ears 
was  burned  off;  his  hearing  and  eyesight  af- 
fected ;  his  eyelids  burned  and  injured ;  that 
hla  bands,  wrists,  and  arms  were  so  burned 
am  to  render  them  of  little  use  to  him  in  earn- 
ing a  livelihood;  that  his  chest,  shoulders, 
neck,  end  back  were  burned ;  and  that  as  a 
result  of  the  burns  and  injuries  received  by 
him  he  has  suffered,  and  continues  to  miffer, 
great  physical  pain  and  mental  an£niisb,  and 
has  become  Incapacitated  to  perform  any 
cbaracter  of  labor;  that  he  is  so  disflgur- 
ed  and  maimed  and  presents  such  a  hideous 
aspect  that  he  is  constantly  humiliated  by 
coming  In  contact  with  his  fellow  men."  The 
role  on  the  subject  Is  thus  stated  in  section 
1060,  Sutherland  on  Damages:  "The  general 
allegation  of  dannages  will  suffice  to  let  In 
proof  and  warrant  recovery  of  all  such  dam- 
ages as  naturally  and  necessarily  arise  or  re- 
sult from  the  wrongful  act  complained  of. 
The  law  Implies  such  damages — that  is,  dam- 
ages of  that  sort — and  proof  is  necessary  on- 
ly to  show  their  extent  and  amount.  But 
where  damages  actually  sustained  do  not  nec- 
essarily result  from  the  act  complained  of, 
and  consequently  are  not  implied,  the  plain- 
fitt  must  state  In  bis  declaration  the  partic- 
ular damage  which  he  has  sustained  for  no- 
tice thereof  to  the  defendant ;  otherwise,  the 
plaintiff  will  not  be  permitted  to  give  evi- 
dence of  It  on  the  trial."  The  foregoing  tule 
WHS  approved  In  Railway  v.  Curry,  64  Tex. 
85,  but  the  court  amplified  and  explained  the 
rule  as  follows:  "The  rule,  however.  Is  sat- 
isfied when  from  the  fact  stated  the  law  In- 
fers other  fact  or  facts;  for  whatsoever  the 
law  Infers  from  a  given  state  of  facts  the 
adverse  party  is  presumed  to  know,  and  must 
take  notice  of,  whether  it  Is  specially  plead- 
ed or  not.  The  law  Infers,  when  such  inju- 
ries to  the  person  are  shown  to  have  exist- 
ed as  «re  alleged  and  proved  in  this  case, 
that  physical  pain  resulted  therefrom;  for 
by  common  observation  we  know  that  In  the 
ordinary  operation  of  natural  laws  pain  is 
a  necessary  result  of  such  Injuries,  unless 
the  c(mdltion  of  the  injured  person  be  abnor- 
mal, wbidi  win  not  be  presumed."  In  that 
case  there  was  no  allegation  of  mental  and 
physical  suffering;  the  allegation  being  that 
the  plaintiff  bad  been  cut,  bruised,  and  wound- 
ed about  bis  hips  and  spine,  and  the  court 
held  evidence  of  mental  and  physical  suffer- 
ing admissible,  and  If  admissible  in  evidence, 
of  course  It  would  be  proper  to  submit  it  to 


the  Jury.  We  think  the  allegations  were  suf- 
ficient to  admit  proof  of  future  physical  suf- 
fering, and,  the  proof  having  been  admitted. 
It  was  a  proper  element  of  damages  to  go  to 
the  Jury.  Tenderness  of  the  skin  and  sensi- 
tiveness of  the  eyes  to  beat  and  air  must  nec- 
•ssarlly  have  arisen  from  burning  the  bead 
and  face  so  that  the  ears  were  burned  off  and 
the  bearing  affected,  and  from  the  eyelids  be- 
ing burned  and  injured,  and  from  the  hands 
being  so  injured  as  to  be  of  little  use. 

The  court  did  not  err  in  tbe  charge  com- 
plained of  In  the  seventh  assignment  of  er- 
ror. There  was  no  testimony  tliat  tended  to 
indicate  that  appellee  knew  that  there  was 
any  fire  In  the  furnace  on  the  morning  of  the 
accident;  the  fire  not  being  built  every  day, 
and  knew  nothing  of  the  danger  of  an  explo- 
sion. His  contributory  negligence,  if  any,  de- 
pended on  his  knowledge  of  the  danger  at 
that  time.  The  charge  as  to  knowledge  was 
absolutely  correct  It  did  not  go  Into  details 
as  to  the  matter  of  the  knowledge  being  ac- 
tual or  constructive,  and,  if  appellant  deslr-  ' 
ed  an  amplification  of  the  charge.  It  Aould 
have  requested  It  If  there  was  any  error  in 
the  charge,  It  was  one  of  omission  and  not  of 
commission. 

There  was  no  evidence  to  support  the  spe- 
cial charge  set  out  In  the  eighth  assignment 
of  error,  and  tbe  court  did  not  err  In  refus- 
ing to  give  It  to  tbe  Jury.  The  charge  did 
not  correct  any  generality  of  statement  as  to 
knowledge  made  by  the  court  in'  the  general 
cbarga  No  one  testified  that  appellee  had 
carried  gasoline  through  the  cooperage  room 
on  tbe  morning  of  the  accident  and  tbe 
charge  must  rest  on  tbe  "Imaglnlns^'  of  Wein- 
berg that  he  saw  appellee  standing  in  the 
doorway  to  the  cooperage  room  with  two  cans 
(not  "cans  of  gasoline,"  as  stated  by  appel- 
lant In  Its  brief)  In  his  hands  after  the  ex- 
plosion, and  the  drcimistance  that  a  can  with 
tbe  bottom  knocked  out  was  afterwards  found 
by  the  same  witness  near  the  door.  Upon 
that  foundation  appellant  sought  to  start  an 
Inquiry  as  to  whether  the  gas  emitted  from 
cans  carried  by  appellee  caused  the  explosion. 
While  tbe  testimony  was  not  In  our  opinion 
sufficient  to  form  tbe  basts  of  a  charge,  still 
the  matters  asked  In  the  rejected  charge 
were  fully  presented  In  the  sixth  subdivision 
of  tbe  charge,  where  the  Jury  were  instruct- 
ed that  If  appellant  "was  negligent  in  his 
manner  of  handling  the  oil  cans  or  cans  of 
oil  or  gasoline.  In  that  same  w^e  not  prop- 
erly closed,  so  as  to  prevent  the  escape  of 
oils  and  gases  therefrom,  or  in  that  he  car- 
ried the  same  through  the  cooperage  shop  in- 
stead of  through  the  warehouse,  and  that 
caused  the  explosion  and  fire,  or  If  you  be- 
lieve the  plaintiff,  Thomas  M.  Snell,  knew  of 
the  danger  of  being  Injured  by  an  explosion 
of  gas  and  fire,  you  will  likewise  return  ver- 
dict for  defendant."  The  charge  of  the  court 
was  an  admirable  presentation  of  the  issues 
presented  by  the  pleadings  and  facts,  and,  in 
addition,  eight  q^edal  charges  requested  by 
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appellee  were  gtven,  presenting  every  ooncdv- 
able  phase  of  the  case  in  Its  bebaU. 
The  Judgment  la  affirmed. 


GRAY  V.   SOVEREIGN  CAMP  WOODMEN 
OF  THE  WORLD.  * 

(Court  of  Civil  Appeals  of  Texas.    Nov.  23. 
1907.    Rehearing  Denied  Dec.  14.  1907.) 

L  InsuB  AD  ex  — Mutual   Benefit  —  Fobtki- 

TUBE  or  CEBTinCATB — FBAUD. 

The  constitution  of  a  fraternal  beneficiary 
association  designated  a  wife,  children,  adopt- 
ed children,  parents,  brothers,  sisters,  or  other 
blood  relations  or  persons  dependent  on  the 
member  as  those  who  miKht  be  named  as  bene- 
ficiaries in  certificates.  Acts  26th  Let;.  (Bess. 
Acts  1899,  p.  19:^,  c.  115),  designates  the  fam- 
ily, heirs,  blood  relatives,  affianced  husband  or 
wife,  or  persons  dependent  on  the  member  at 
bis  death.  The  constitution  and  by-laws  further 
provided,  and  the  benefit  certificate  itself  re- 
cited, that  the  same  was  issued  subject  to  all 
the  laws,  rules,  etc.,  and  in  consideration  of  the 
.representations  and  warranties  in  the  applica- 
tion, and  that,  if  any  of  the  statements  were 
antrue,  the  certificate  should  be  void.  The  ap- 
plication stated  that  applicant  warranted  all  the 
■tatementa  therein  as  true,  and  that  any  untrue 
statement  should  avoid  the  certificate.  Held, 
that  the  representation  that  the  beneficiary 
named  was  a  cousin  of  applicant,  whereas  she 
was  no  blood  relative,  rendered  the  certificate 
void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  1861.] 

2.  Samk— Oharoe  of  Benbfioiast. 

The  constitution  and  by-laws  of  a  fraternal 
beneficiary  association  provided  that  a  benefi- 
ciary mignt  be  changed  on  payment  of  a  certain 
fee,  with  the  member's  written  request,  giving 
the  name  of  the  new  beneficiary,  and  that  on 
receipt  thereof  the  sovereign  clerk  should  issue 
a  new  certificate  in  the  name  of  the  new  bene- 
ficiary. Held,  that  where  the  constitution  and 
by-laws  were  not  complied  with,  but  the  clerk 
of  the  local  camp,  on  request  of  the  member, 
filled  out  the  form  for  a  change  of  beneficiary, 
which  the  member  signed,  such  attempted  change 
of  beneficiary  was  ineffectual. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  (  1951.1 

&  Same— BENKFIOIABIK&— PsBsoifa  Who  Mar 
Bb— Cousins. 

Acts  2Gth  Leg.  (Sees.  Acts  1899,  p.  195, 
c.  115),  designating  the  classes  of  persons  who 
may  be  named  as  beneficiaries  in  certificates  is- 
sued by  a  fraternal  beneficiary  association,  rec- 
ognizes and  names  blood  relatives  as  a  class  to 
whom  certificates  may  be  payable,  and  hence  the 
designation  of  a  cousin  is  not  against  the  pub- 
lic policy  of  the  state. 

Appeal  from  District  Court,  Bowie  Connty ; 
P.  A.  Turner,  Judge. 

Action  by  Rosis  C.  Gray  against  the  Sover- 
eign Camp  Woodmen  of  the  World.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Smelser  A  Vaughan,  for  appellant  Glass, 
Bstes  &  King,  for  appellee. 

TALBOT,  J.  Appellant  brought  this  suit 
against  the  appellee  to  recover  the  sum  of 
$3,000  upon  a  beneficiary  certificate  issued  by 
appellee  October  11,  1901,  upon  the  life  of 
Murray  A.  Gray,  in  favor  of  appellant,  under 
the  name  of  Rosle  C  White,  and  aa  the  cousin 

*Writ  of  error  denied  by  Supreme  Court  Jan.  8, 1908. 


of  the  said  Murray  A.  Gray.  The  petitloa 
alleged  the  death  of  Murray  A.  Gray,  proof 
thereof,  and  that  at  the  date  of  bis  death 
appellant  bore  to  him  the  relation  of  wife, 
and  otherwise  upon  its  face  showed  a  cause 
of  action.  The  defendant  pleaded  a  general 
denial,  and  specially,  among  other  things,  that 
under  its  constitution  and  laws  benefit  cer- 
tificates can  only  issue  In  favor  of  benefi- 
ciaries who  ire  the  wife, -children,  adopted 
children,  parents,  brothers,  sisters,  or  other 
blood  relations  of  the  member,  or  to  the  per- 
sons dependent  upon  the  member;  that  la 
the  application  of  the  said  Murray  A.  Gray 
for  membership  In  defendant's  order  he  di- 
rected that  the  amount  of  the  beneficiary 
fund,  to  which  his  beneficiary  should  be  en- 
titled at  his  death,  be  paid  to  Rosie  O.  White, 
and  that  he  represented  In  said  application 
that  the  said  Rosle  C.  White  was  related  to 
him  as  cousin ;  that  at  the  time  of  the  mak- 
ing of  said  application,  and  at  the  time  the 
beneficiary  certificate  was  issued,  the  officers 
and  agents  of  appellee  believed  that  Rosie  C. 
White  was  the  said  Murray  A.  Gray's  cousin, 
and  had  no  notice  that  she  was  not,  until ' 
after  the  death  of  the  said  Murray  A.  Gray : 
that  said  Rosle  C.  White  was  not  at  the  date 
of  said  application,  or  at  any  other  date,  the 
cousin  or  any  other  blood  relative  of  the 
said  Murray  A.  Gray;  that  he  falsely  and 
fraudulently  represented  to  defendant  that 
said  Rosie  C.  White  was  related  to  him  as 
cousin,  when  in  truth  and  In  fact  she  was  not 
a  blood  relative  of  his  at  all,  all  of  which  was 
well  known  to  the  said  Murray  A.  Gray  and 
appellant.  Defendant  further  alleged  that 
the  application  of  the  said  Murray  A.  Gray 
for  membership  In  its  order  c<mtalned  a  stlpn- 
lation  and  agreement  to  the  effect  that,  If 
any  statement  or  answer  made  by  the  said 
Gray  In  said  application  was  untrue,  etc.,  his 
beneficiary  certificate  should  become  void,  and 
all  rights  of  any  person  thereunder  shonld 
be  forfeited.  A  trial  before  the  court  with- 
out a  Jiury  resulted  in  a  Judgment  for  ap- 
pellee, and  appellant  has  appealed. 

The  following  conclusions  of  fact,  filed  by 
the  presiding  Judge,  were  authorized  by  the 
evidence,  and  are  adopted  by  this  court : 

"The  Sovereign  Camp  Woodmen  of  tlje 
World  is  a  fraternal  beneficiary  association 
organized  and  carried  on  for  the  sole  benefit 
of  its  members  and  the  beneficiaries,  and 
not  for  profit,  with  a  lodge  system  and  ritual- 
istic form  of  work,  with  a  fund  from  which 
benefits  are  paid,  which  fund  is  created  for 
the  purpose  of  paying,  upon  reasonable  and 
satisfactory  proof  of  the  death  of  a  benefi- 
ciary member  who  has  complied  with  all  the 
requirements  of  the  order,  to  the  beneficiary 
or  beneficiaries  named  In  such  certificate  a 
sum  not  to  exceed  $3,000,  which  benefldariea 
shall  be  the  wife,  children,  adopted  children, 
parents,  brothers,  sisters,  or  other  blood  re- 
lations, or  to  persons  dependent  on  the  mem- 
ber. On  October  3,  1901,  Murray  A.  Gray 
made  application  la  writing  to  become  a,mem- 
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ber  of  tbe  Texarkana  Camp  No.  19  (same 
being  a  subordinate  lodge  at  Texarkana),  and 
to  become  a  participant  In  the  beneficiary 
fund  of  the  order  to  the  amount  of  13,000. 
In  said  application  he  named  Rosle  C.  White 
as  beneficiary,  and  represented  the  relation- 
ship of  her  to  himself  to  be  that  of  cousin. 
That  said  application  was  In  due  course  for^ 
warded  to  the  Sovereign  Camp  of  the  order, 
whose  officials  on  the  strength  of  representa- 
tions contained  therein  did  authorise  the  is- 
suance of  and  did  issue  on  October  11,  1901, 
to  the  said  Murray  A.  Gray  a  beneficiary 
certificate  No.  Q273S,  by  the  terms  of  which 
It  was  stated  that  said  Oray,  while  In  good 
standing,  was  entitled  to  participate  In  the 
beneficiary  fund  of  the  order  to  the  amount 
of  $1,S00,  should  bis  death  occur  during  the 
first  year  of  his  membership,  $2,250  should 
bis  death  occur  during  the  second  year  of  his 
membership,  and  $S,000  should  his  death  oc- 
cur after  the  second  year  of  his  membership, 
payable  to  Rosle  C.  White,  bearing  the  rela- 
tionship of  cousin  to  him.  The  said  Murray 
A.  Gray  afterwards,  while  In  good  standing 
as  a  member  of  said  lodge,  and  on  May  6, 
1905,  died  in  the  state  of  California,  and  tbe 
said  Rosle  G.  White  did  thereafter  make 
proof  of  his  death  and  a  verified  claim  for 
tbe  amount  of  said  certificate.  In  which  claim 
ribe  represented  her  relationship  with  Gray 
to  be  that  of  afilanced  wife. 

"At  the  time  said  application  was  made 
and  said  certificate  was  .issued,  Murray  A. 
Gray  was  not,  In  fact,  tiie  cousin  of  Rosle 
C  White,  and  was  not  in  any  manner  related 
by  blood  or  marriage  to  her.  The  said 
representation  was  at  said  time  false  and 
fraudulent,  and  the  facts  were  that  Rosle 
CJ.  Gray,  known  to  the  public  as  Zoe  Leroy, 
was  at  said  time  an  Inmate,  and  for  10  or  16 
years  prior  to  said  time  had  been  an  Inmate, 
of  a  public  bouse  of  prostitution,  and  was 
living  In  said  house  in  Illicit  and  Immoral  co- 
habitation with  him.  At  the  time  said  ap- 
plication was  made  and  said  certificate  is- 
sued, and  until  the  death  of  said  Gray,  the 
officials  of  defendant,  whose  duty  it  wa6  to 
decide  upon  the  Issuance  of  certificates  and 
to  Issue  certificates,  had  no  notice  or  knowl- 
edge that  the  relationship  between  plaintiff 
and  said  Gray  was  otherwise  than  as  stated 
in  said  application,  and  issued  said  certificate 
believing,  and  until  his  death  believed,  that 
said  plaintiff  was  in  fact  his  cousin.  That 
said  illicit  and  immoral  cohabitation  began 
before  and  continued  after  the  Issuance  of 
said  certificate.  Some  time  after  same  had 
been  issued  and  prior  to  the  10th  day  of  July, 
190i,  plaintiff  and  said  Gray  contracted  a 
marriage  between  themselves,  which  .was  a 
valid  marriage  at  common  law,  but  none  of 
the  requisites  of  our  statute  were  complied 
with,  and  they  continued  to  live  together  as 
husband  and  wife  until  the  death  of  said 
Murray  A.  Gray.  On  the  10th  day  of  July, 
1904,  the  following  was  Indorsed  and  signed 
on  said  policy:    'Change  of  Beneficiary.     I 
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hereby  cancel  the  designation  of  beneficiary 
named  in  within  certificate,  and  hereby  or- 
der that  this  certificate  shall  be  payable  at 
my  death  to  Rosle  C  Gray,  as  my  beneficiary, 
who  bears  relationship  to  me  of  wife.  Date 
July  10th,  1904.  Murray  A.  Gray.  Attest: 
Paul  J.  Reverra,  Clerk,  Camp  No.  19,  State  of 
Texas.'  Nothing  was  ever  done  except  this 
to  change  the  beneficiary.  Rosle  C.  White 
and  Rosle  C.  Gray  are  one  and  the  same  per- 
son. The  defendant  knew  nothing  of  this  in- 
dorsement until  at  the  death  of  Gray.  The 
constitution  and  by-laws  of  the  defendant 
designate,  define,  and  restrict  the  class  of 
beneficiaries  who  may  participate  in  the  bene- 
ficiary fund  to  the  wife,  children,  adopted 
children,  parents,  brothers,  sisters,  or  other 
blood  relations,  or  to  persons  dependent  upon 
the  member.  The  constitution  and  by-laws  of 
defendant  further  provide,  and  the  beneficiary 
certificate  Itself  recites,  that  same  was  Issued 
subject  to  all  the  laws,  rules,  and  regulations 
then  In  force  or  that  might  thereafter  be  en- 
acted, and  In  consideration  of  the  representa- 
tions, agreements,  and  warranties  made  by 
Gray  in  his  application  to  become  a  member, 
and  that  if  any  of  the  statements  or  declara- 
tions In  said  application  upon  the  faith  of 
which  said  certificate  was  Issued  be  found  in 
any  respect  untrue,  then  the  certificate  shall 
be  null  and  void,  and  all  moneys  paid  on  ac- 
count of  it  be  forfeited.  This  certificate  was 
issued  on  the  faith  of  the  represeDtatlons 
made  as  to  the  relationship  between  Gray 
and  plaintiff,  and  would  not  have  been  Issued 
if  the  fact  that  they  were  not  cousins  had 
been  known  to  the  officers  of  defendant." 

Conclusions  of  Law. 

We  are  of  the  opinion  the  Judgment  of  the 
court  below  should  be  affirmed.  Appellee  Is 
a  fraternal  beneficiary  association  organized 
and  conducted  not  for  profit,  but  solely  for 
the  benefit  of  its  members,  and  that  dass  of 
persons  who  are  authorized  to  become  bene- 
ficiaries in  its  certificates.  These  certificates 
and  the  applications  therefor  stipulate  that 
the  constitution  and  by-laws  of  the  order  are 
made  a  part  of  the  same,  and  by  section  3  of 
said  constitution  tbe  wife,  children,  adopted 
children,  parents,  brothers,  sisters,  or  other 
blood  relations,  or  persons  dependent  upon 
the  member,  are  designated  as  the  class  of 
beneficiaries  who  may  participate  in  the 
beneficiary  fund.  In  his  written  application 
to  become  a  member  of  appellee's  order  Mur- 
ray A.  Gray  named  Rosle  O.  White  as  bene- 
ficiary, and  represented  tbat  she  was  his 
cousin.  This  representation  was  false,  and 
tbe  evidence  Is  ample  to  sustain  the  court's 
finding  tbat  the  officials  of  appellee,  whose 
duty  it  was  to  decide  upon  the  Issuance  of 
certificates  and  to  Issue  certificates,  had  no 
notice  or  knowledge  that  the  relationship  be- 
tween the  said  Gray  and  Rosle  C.  White,  ap- 
pellant, was  other  than  as  stated  in  said  ap- 
plication, tmtil  after  the  death  of  said  Gray, 
and  that  they  Issued  tbe  certificate  sued  on 
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bellerlng,  and  until  111*  death  believed,  that 
the  said  Bosle  G.  White  was  In  fact  hia  cous- 
in. The  certlflcate  Itself  recites  that  It  is 
isBued  by  the  Sovereign  Camp  of  the  Wood- 
men of  the  World,  and  is  issued  In  considera- 
tion of  the  representations,  agreements,  and 
warranties  made  by  the  person  named  there- 
in; that,  "if  any  of  the  statements  or  dec- 
larations In  the  application  for  membership 
and  upon  the  faith  of  which  this  certlflcate 
was  Issued  shall  be  found  in  any  respect  un- 
trme,  this  certlflcate  shall  be  null  and  void 
and  of  no  effect,  and  all  moneys  which  shall 
have  been  paid  and  all  rights  and  benefits 
which  have  accrued  on  account  of  this  cer- 
tificate shall  be  absolutely  forfeited  without 
notice  or  service."  The  application  for  mem- 
bership stated:  "I  hereby  certify,  agree,  and 
warrant  tliat  all  the  statements,  represen- 
tations, and  answers  in  this  application 
*  *  *  are  full,  complete,  and  true,  and  I 
agree  that  any  untrue  statements  or  answers 
made  by  me  In  this  application,  •  •  •  or 
If  I  fall  to  cixnply  with  the  laws,  rules,  and 
usages  of  the  order,  now  in  force  or  hereafter 
adopted,  my  beneficiary  certlflcate  shall  be- 
come void,  and  all  rights  of  any  person  or 
persons  thereunder  shall  be  forfeited."  In 
addition  to  the  provision  of  appellee's  con- 
stitution referred  to,  in  which  the  classes  of 
persons  who  could  become  beneficiaries  in  a 
certificate  issued  by  it  are  designated,  we 
have  the  statute  passed  by  the  Twenty-Sixth 
Legislature  of  this  state  in  1899  (Seas.  Acts 
1889,  p.  19S,  c.  US),  which  was  in  force  at 
the  time  the  policy  sued  on  was  issued,  in 
which  fraternal  beneficiary  societies,  as  creat- 
ed by  the  laws  of  this  state  or  permitted  to 
do  business  in  this  state,  are  defined,  and  the 
classes  of  persons  who  can  receive  benefits 
from  them  are  designated.  The  classes  in 
this  statute  are  designated  to  be  the  families, 
heirs,  blood  relatives,  affianced  husband  or 
affianced  wife,  or  persons  dependent  upon  the 
member  at  the  time  of  his  death.  Thus,  by 
the  terms  of  this  statute,  as  well  as  by  the 
constitution  of  api>ellee'B  association,  blood 
relatives  could  become  lawful  beneficiaries 
in  certificates  Issued  by  appellee,  and  at  the 
time  the  contract  sued  on  was  executed,  ap- 
pellant, if  she  had  in  fact  been  the  cousin  of 
the  deceased  Gray,  could  have  enforced  said 
contract.  It  is  made  clear  that  the  represen- 
tation made  by  an  applicant  for  membership 
In  appellee's  association  of  the  relationship 
of  the  proposed  beneficiary  enables  the  offi- 
cers of  the  association  to  determine  whether 
such  beneficiary  is  within  the  limitations  pre- 
scribed by  the  constltntlon  and  by-laws  of  the 
order  and  the  laws  of  the  state  where  the 
applicant  resides,  and  hence  a  material  rep- 
resentation to  be  considered,  and  upon  the 
faith  of  which,  in  a  large  measure,  the  cer- 
tificate is  issued.  If  the  relationship,  as  rep- 
resented in  the  application.  Is  not  within  the 
classes  provided  for  by  the  constitution  and 
by-laws  of  the  order  and  of  the  statute  of  the 
state,  the  Sovereign  Camp  or  any  of  the  offl- 


dalB  thereof  have  no  power  or  authority  to 
issue  a  beneficiary  certificate  (m  such  appli- 
cation. As  has  been  seen,  the  trial  court 
found  tliat  the  certlflcate  in  this  cose  wa» 
issued  on  the  faith  of  the  representations 
made  by  Murray  A.  Gray  as  to  the  relation- 
ship between  himself  and  the  appellant,  that 
said  representations  were  false  and  fraudu- 
lent, and  that  the  certificate  would  not  have 
been  issued,  if  the  fact  that  they  were  not 
cousins  had  been  known  to  the  officers  of  ap- 
pellee. These  conclusions,  in  our  opinion,  are 
correct  under  the  evidence,  and  present  such 
a  case  of  fraud  as  renders  the  certificate  vp- 
on  which  appellant  seeks  to  recover  void. 

To  this  effect  Is  the  case  of  Koerts  t. 
Lodge,  119  Wis.  620,  97  N.  W.  163.  In  that 
case  the  facts  were  that  William  Plums,  an 
unmarried  man,  joined  the  order  of  Herman's 
Sons,  which  was  a  l>eneficiary  association  or- 
ganized for  the  purpose  of  providing  a  fond 
payable  to  the  survivors  of  a  member  of  the 
order.  In  his  written  application  for  a  bene- 
fit certificate  he  named  Annie  Koerts  as  bene- 
ficiary, representing  her  to  be  his  sister.  The 
facts  were  that  she  was  not  his  sister  or  In 
any  manner  related  to  him,  and  on  the  question 
of  false  representations  the  court  said:  "In 
the  present  case,  it  was  falsely  represented  to 
the  respondent's  officers  that  the  beneficiary 
was  one  of  the  class  for  whose  benefit  the 
mortuary  fund  was  established,  and  the  of- 
ficers relied  thereon,  and  Issued  the  certificate 
accordingly,  and  never  ascertained  the  falsity 
of  the  representation  until  after  the  death  of 
the  assured.  This  makes  a  very  dear  case 
of  fraud.  The  certificate  nevw  would  have- 
been  issued  in  favor  of  the  respondent,  ez- 
cept  for  the  false  representation.  Her  right 
rests  upon  the  certificate  alone,  and,  when  It 
is  shown  that  its  issuance  in  her  favor  was- 
procured  by  fraud,  her  claim  must  necessarily 
fail."  In  the  case  of  Supreme  Council  t. 
Green,  .71  Md.  263.  17  AU.  1048,  17  Am.  St. 
Rep.  627,  Evans  was  a  charter  member  (tf  a 
subordinate  lodge  of  the  Grand  American 
Legion  of  Honor.  Elizabeth  A.  Green  wa» 
named  in  his  application  for  a  certificate  as 
beneficiary,  and  represented  to  bear  the  re- 
lationship of  niece  to  liim.  This  representa* 
tlon  was  false,  and  the  application,  as  in  the 
case  at  bar,  provided  that  any  untrue  or 
fraudulent  statement  made  should  forfeit  the 
rights  of  all  parties  under  the  policy  or  cer- 
tificate. The  statement  as  to  the  relation- 
ship of  the  assured  and  the  beneficiary  named 
was  treated  by  the  court  as  a  warranty  and 
on  the  question  of  Its  falsity  said:  "It  Is  con- 
tended that  Improper  relations  existed  be- 
tween the  insured  and  the  beneficiary  named, 
to  wit,  the  appellee,  and  that  the  designation 
of  her  as  applicant's  niece  was  a  coyer  to 
conceal  the  true  relation.  The  Jury  seem  to 
have  found  that  immoral  relations  did  not 
exist,  and,  of  course,  that  question  is  not 
before  us.  Whatever  may  have  been  the  mo- 
tive of  the  deceased  for  stating  the  plaintUt, 
the  beneficiary,  to  be  his  niece,  when  she  waa 
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not,  la  wholly  Immaterial  to  the  qnestloii  for 
decision.  A  relationship  was  stated  to  exist 
which  on  its  face  placed  the  beneficiary 
named  within  one  of  the  classes  prorlded  for 
by  the  corporation  and  allowed  by  the  statnte 
of  MassachtiBetta;  and  the  corporation  was 
called  on  to  look  no  fnrtber,  bat  might  rely 
on  the  warranty  of  Its  truth  and  the  agree- 
ment to  forfeit,  if  falsely  stated.  It  Is  not 
pretended  there  was  any  kinship  la  fact  be- 
tween the  parties.  It  is  conceded  that  there 
was  not.  The  plaintiff  testifies  that  there 
was  not  any  relationship  by  blood,  bat  says 
she  called  him  ancle,  and  he  treated  her  as 
a  niece  by  mutual  understanding.  •  •  • 
The  relationship  of  the  parties  to  each  other 
was  certainly  peculiar,  and  on  the  theory  of 
entire  parity  the  deceased  was  marrelously 
generous;  but  whether  she  could  be  regarded 
as  a  dependent  within  the  meaning  of  the  so- 
ciety's constitution  and  the  statute  of  the 
state  of  Massachusetts  would  admit  at  least 
of  serious  doubts  If  the  case  turned  on  that 
point.  We  think  the  false  statement  of  the 
insured  that  appellee  was  his  niece  so  mani- 
festly material  as  it  declared  her  a  relative 
and  qualified  t>eneficiary  in  view  of  the  war- 
ranty of  its  truth  and  agreement  to  forfeit 
rights  If  false  should  defeat  this  action. 
•  •  •  This  corporation  seems  to  have  re- 
lied wholly  in  that  regard  on  the  warranty 
of  truth  on  the  part  of  applicant  and  agree- 
ment to  forfeit,  if  false.  He  warranted  bis 
statement  true,  and  took  the  consequence  of 
falsehood  by  forfeiture  if  false.  Whether 
his  statements  were  fraudulent  or  not  does 
not  seem  to  be  open  to  Inquiry.  It  was  a 
false  statement — ^a  misleading  statement — 
that  the  beneficiary  was  a  lawful  beneficiary, 
and  the  corporation  had  no  further  inquiry 
to  make.  She  was  declared  a  relative,  and 
not  a  dependent;  so  that  all  that  was  neces- 
sary for  the  appellant  to  show  was  that  she 
was  not  a  relative  In  order  to  obtain  protec- 
tion through  the  warranty  of  truth  and  agree- 
ment to  forfeit  if  false."  We  think  the  re- 
marks in  the  cases  cited  apply  with  equal 
force  to  the  case  under  consideration,  wheth- 
er the  false  representation  of  Gray  as  to  the 
relationship  between  himself  and  appellant 
be  regarded  as  a  material  misrepresentation 
proved  or  a  warranty  of  its  truth,  the  falsity 
of  which  worked  a  forfeiture. 

The  effort  on  the  part  of  Gray  to  change 
the  beneficiary  named  in  the  certificate  to 
Bosle  C.  Gray,  by  the  indorsement  made  on 
tlie  certificate  July  10th,  1904,  wa«  ineffectu- 
al tor  that  purpose,  and  does  not  alter  the 
case.  Paul  Reverra,  clerk  of  the  local  camp, 
testified:  "He  Just  came  up  to  me  one  night  be- 
fore he  was  leaving  for  the  West  and  told  me 
he  wanted  to  change  his  policy,  change  the  oer- 
tiflcate,  and  I  told  blm,  'AH  right,  how  do  yon 
want  to  make  the  change?*  and  he  said  he  want- 
ed to  make  it  to  his  wife,  and  I  said,  'All 
right,  Iiave  you  the  certificate  with  you?'  and 
he  said,  'Ye:*.'  I  filled  It  out  Just  like  he  want- 
ed it,  and  told  him  to  sign  it    I  filled  it  out 


myself,  and  he  signed  it  in  my  presence. 
This  is  all  that  was  done."  He  further  testi- 
fied that  be  did  not  know  ontll  after  the 
death  ot  Gray  that  Rosle  0.  White  was  not 
related  to  him  as  cousia  The  constitution 
and  by-laws  ot  the  order  provide  "that  a 
beneficiary 'may  be  changed  upon  payment  to 
the  Sovereign  Camp  of  the  fee  of  twenty-five 
cents,  which  sum,  together  with  the  certifi- 
cate shall  be  forwarded  by  the  Insured  to 
the  Sovereign  Clerk  with  his  written  request 
on  the  back  of  his  certificate,  giving  the  name 
or  names  of  such  new  beneficiary  or  benefi- 
ciaries, and  upon  receipt  thereof,  the  Sov- 
ereign Clerk  shall  issue  and  return  a  new  cer- 
tificate, subject  to  the  same  conditions  and 
rate  as  the  one  surrendered,  which  additional 
shall  be  a  part  of  the  new  certificate  In  which 
he  shall  write  the  name  or  names  of  the  new 
beneficiary  and  record  said  change  In  the 
proper  bodka  of  the  Sovereign  Camp."  The 
Sovereign  Clerk  testified  that  this  certificate 
had  never  been  forwarded  to  him,  nor  had 
the  name  or  money;  nor  bad  he  ever  heard 
of  an  effort  or  desire  to  change  the  benefi- 
ciary until  after  the  death  of  the  deceased. 
The  constitution  and  by-laws  of  a  fraternal 
beneficiary  association  becomes  a  part  of  the 
contract  of  insurance;  and  it  has  been  uni- 
twrmly  held  that,  where  the  laws  of  the  or- 
der provide  a  method  for  chnnglng  the  bene- 
ficiary, that  method  Is  exclusive,  and  must 
be  complied  with.  Flowers  v.  Woodmen  of 
the  World  (Tex.  Civ.  App.)  90  S.  W.  B26. 
and  authorities  there  cited. 

Appellant  contends  that  a  person  has  no 
insurable  interest  in  the  life  of  a  cousin; 
that  it  Is  against  public  policy  in  this  state, 
as  announced  by  the  decisions  of  our  courts, 
for  policies  of  Insurance  of  any  character  to 
be  Issued  In  favor  of  any  person  as  benefici- 
ary, promising  benefits  to  such  beneficiary 
ui)on  the  death  of  another  in  whose  life  such 
beneficiary  has  no  Insurable  Interest;  that, 
although  the  beneficiary  who  has  no  such  in- 
terest could  not  recover  on  the  policy,  yet 
the  company  or  fraternal  t>eneflciary  associa- 
tion issuing  it,  and  which  has  received  the 
premiums,  could  not  defeat  a  recovery  by  the 
legal  representatives,  heirs,  or  widow  of  the 
assured.  That  appellee  having  issued  the 
certificate  in  this  case  in  favor  of  a  bene- 
ficiary to  whom  it  was  against  public  policy 
for  it  to  issue,  even  if  the  representation  that 
she  was  his  cousin  had  been  true,  it  cannot 
avoid  the  certificate  on  the  ground  that  it  was 
issued  upon  the  faith  of  that  representation, 
and  the  certificate  will.  In  law,  and  under 
the  rules  and  by-laws  of  appellee,  inure  to 
the  benefit  of  the  appellant  This  contention, 
wlUch  has  been  so  t^ly  presented  and  urged 
by  counsel  for  appellant  seems  to  be  predi- 
cated upon  the  dedsloiis  in  McCorkle  v.  Ben- 
efit Ase'n,  71  Tex.  152,  8  S.  W.  516,  Price 
r.  Knights  of  Honor,  68  Tex.  361,  4  8.  W. 
638,  and  other  cases  in  line  therewith.  We 
have  given  the  matter  that  careful  consider- 
ation suggested  by  the  force  of  the  contention, 
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and  tbe  zeal  and  ability  with  which  It  has 
been  urged,  but  are  clearly  of  the  opinion 
that  the  principle  announced  In  the  cases  re- 
lied on  Is  not  applicable  or  of  controlling  ef- 
fect Whatever  our  views  might  be,  were  it 
not  for  the  statute  of  1899,  to  which  we  have 
referred,  still  that  statute  Is  an  authoritative 
expression  of  the  public  policy  In  this  state, 
given  after  the  rendition  of  the  decisions  ex- 
pressing perhaps  a  different  view,  and  rec- 
ognizes and  names  cousins  or  blood  relatives 
as  a  class  of  persons  to  whom  beneficiary 
certificates  may  be  made  payable  by  a  mem- 
ber of  a  fraternal  beneficiary  association. 
This  being  true,  especially  does  It  follow  that 
the  representation  on  the  part  of  Murray  A. 
Gray  that  Rosle  C.  White  was  his  cousin 
was  a  material  representation,  and  being 
false,  avoided  the  certificate  sued  on  under 
the  provision  of  the  contract,  to  the  effect 
that,  if  any  of  the  statements  or  declarations 
In  the  a4E>pllcatIon  therefor  and  upon  the  faith 
of  which  the  certificate  was  Issued  shall  be 
found  In  any  respect  untrue,  tbe  certificate 
shall  be  null  and  void  and  of  no  effect 

We  think  the  evidence  sufficient  perhaps, 
to  support  the  trial  court's  finding  that  prior 
to  tbe  death  of  Murray  A.  Gray  the  appel- 
lant became  and  was  the  common-law  wife 
of  said  Gray,  and  appellee's  cross-assignment 
of  error  attacking  this  finding  is  therefore 
overruled. 

We  believe  the  Judgment  of  the  lower  court 
is  correct  and  should  be  afilrmed;  and  It  Is 
Accordingly  so  ordered. 

AfiSrmed, 


O'BBAR-NESTBR  GLASS  GO.  ▼.  AMTIBX- 
PLO  CO.  et  aL  • 

(Court  of  Civil  Appeals  of  Texas.    Nov.  0, 1907. 
Rehearing  Denied  Dec.  18,  1907.) 

CoBPOBATiORS  —  Stock   Subsgbiftiohs — Ao- 
notf  AOAINST  Stockholdeb. 

In  an  action  against  the  stockholders  of  a 
corporation  to  recover  the  amount  of  their  un- 
paid subscriptions  for  stock,  evidence  examined, 
and  held  to  show  that  the  stock  was  fully  paid. 

Appeal  from  District  Court  McLennan 
County;  Marshall  Surratt  Judge. 

Action  by  the  O'Bear-Nester  Glass  Com- 
pany against  tbe  Antlezplo  Company  and  oth- 
ers as  individuals.  From  a  Judgment  against 
tbe  Antlexplo  Company  and  In  favor  of  the 
other  defendants,  plaintiff  appeals.    AflSrmed. 

John  W.  Davis  and  Gea  M.  Shelton,  for 
appellant  Prendergast  &  Williamson  and 
Sanford  &  Denton,  for  appellees. 

KJSi,  J.  Appellant  brought  this  suit 
against  the  Antlexplo  Company,  a  private 
corporation,  Sam  M.  Hamilton,  Alt  A.  Ed- 
wards, Sam  Sanger,  John  Skimming,  B.  F. 
Drake,  J.  S.  McCllntook,  and  Ed.  Sears,  seek- 
ing to  recover  for  a  debt  contracted  by  the 
defendant  the  Antlexplo  Company.  The 
plaintiff  alleged  In  its  petition  that  the  An- 

*Wrlt  of  error  granted  hy  Supreme  Court. 


tiexpio  Company  was  Insolvmt  and  sought 
to  hold  the  other  defendants  upon  the  theory 
that  they  had  subscribed  for  stock  of  the  An- 
tlexplo Company,  and  had  not  paid  the  full 
amount  of  their  subscriptions. 

The  defendants  the  Antlexplo  Company, 
Hamilton,  Edwards,  Sanger,  and  Drake  filed 
a  Joint  answer,  consisting  of  a  general  de- 
murrer, general  denial,  and  a  special  plea; 
which  Is  set  out  in  appellant's  brief  as  fol- 
lows :  "They  set  up  the  facts  that  during  the 
year  1903  John  Skimming,  after  a  series  of 
experiments,  discovered  a  compound  to  be 
mixed  with  gasoline,  kerosene,  and  other  oils 
to  prevent  explosion,  which  was  of  very 
great  value;  that  Skimming  and  Dennlson, 
prior  to  1904,  had  an  active  corporation  in 
South  Dakota  for  the  manufacture  of  the 
compound,  but  for  lack  of  funds  they  were 
unable  to  manufacture  and  sell  tbe  same  sat- 
isfactorily, and  thereafter  Dennlson  visited 
Waco,  Tex.,  and  exhibited  to  Hamilton  anil 
others  said  compound,  and  by  experiment 
convinced  them  of  its  extraordinary  value; 
that  Dennlson  employed  the  defendant  Drake, 
a  broker  living  at  Waco,  Tex.,  to  interest  oth- 
ers In  the  sale  of  said  foreign  corporation 
or  Its  stock,  so  as  to  organize  the  same  in 
Texas  for  the  development  of  said  compound, 
and  agreed  with  Drake  that  said  foreign 
corporation  or  both  would  pay  him ;  that  the 
said  Drake  undertook  the  development  and 
successfully  carried  out  his  contract;  that 
the  said  Hamilton,  witnessing  the  experi- 
ments with  the  compound,  was  convinced  of 
its  extraordinary  value,  and  was  engaged  in 
the  business  that  handles  gasoline  and  other 
oils;  that  he  was  induced  by  Dennlson  and 
Drake  to  visit  other  states  and  cities  in  the 
investigation  of  said  foreign  corporation  and 
Its  plant  and  compound,  and  was  confirmed 
in  the  belief  as  to  the  extraordinary  value 
of  said  compound  and  Its  discovery,  and 
was  Induced  with  others  to  purchase  stock 
and  the  plant  of  the  said  foreign  corporation 
and  its  formula  for  making  said  compound 
at  large  expense,  after  which  they  brought 
the  formula  and  right  to  manufacture  the 
same  to  Waco,  Tex.,  and  organized  a  corpora- 
tion on  the  2d  day  of  January,  1904,  said 
corporation  being  organized  by  Hamilton, 
Dennlson,  and  Skimming;  that  said  Hamil- 
ton, Dennlson,  and  Skimming  believed  said 
formula  to  be  worth  $100,000  or  more,  and 
therefore  capitalized  the  corporation  under 
the  name  of  the  Anti^tplo  Company  at  $100,- 
000,  and  sold  to  said  corporation  the  formula 
for  making  said  compound,  and  turned  over 
the  same  to  said  corporation  for  said  |100,- 
000  In  stock  therefor;  that  said  corporation 
is  still  the  holder  and  owner  of  said  formula 
and  alone  in  the  secret  thereof,  and  they 
agreed  among  themselves  and  with  said  cor- 
poration that  for  said  formula  they  would 
take  to  themselves  stock  In  said  company  to 
the  extent  of  $82,500,  in  the  proportion  of 
$36,000  to  Hamilton,  $35,000  to  Dennlson,  and 
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112,500  to  Skimming,  and  that  tbe  remaining 
stock,  $17,500,  they  would  leave  in  the  treas- 
ury of  said  corporation,  and  from  time  to 
time,  as  said  corporation  needed  fnnds  for 
the  purpose  of  operating  and  running  its 
plant,  would  offer  stock  for  sale  on  the  mar- 
ket, and  sell  same  for  the  best  price  they 
could  get  therefor,  and  apply  the  proceeds 
of  such  sales  in  its  treasury  and  use  the  same 
for  said  purposes ;  that  there  was  no  sub- 
scription to  said  corporation  by  any  one  for 
said  stock  or  any  part  thereof  at  any  time; 
that  the  corporation  never  opened  any  sub- 
scription books;  that  all  they  did  was  done 
In  the  utmost  good  faith  with  no  intention 
on  their  part  or  that  of  the  corporation  to 
deceive  or  defraud  any  creditor ;  that  defend- 
ant Drake  at  no  time  subscribed  to  said 
corporation  for  any  of  tbe  stock;  that  for 
services  having  been  rendered  by  Drake  for 
the  launching  of  the  corporation  that  stock 
was  issued  to  said  Drake  in  lieu  thereof,  and 
that  said  Dennison  paid  said  Drake  said 
stock  as  a  private  transaction ;  that  McClln- 
tock  had  an  agreement  with  the  corporation 
to  pay  for  his  stock  in  commission  on  sales, 
and  that  he  had  given  a  note  to  the  corpora- 
tion for  the  stock  which  the  corporation  bad 
used,  and  which  is  at  this  time  pledged  to  a 
bank  for  a  debt  due  by  the  corporation ;  that. 
Immediately  after  the  incorporation  of  said 
company.  It  began  very  active  and  prosperous 
business  In  the  manufacture  and  sale  of  said 
compound;  that  they  made  many  public  dem- 
onstrations and  advertised  extensively,  and 
that  It  was  believed  by  all  parties  connected 
with  said  company  and  Its  stockholders  and  of- 
ficers that  the  formula  for  making  said  com- 
pound and  the  manufacture  thereof  was  of 
vast  value  and  Importance;  that  during  the 
time  it  was  engaged  in  business  it  took  orders 
for  a  large  amount  of  said  compound  at  a 
price  that  paid  handsome  profits ;  that,  whilst 
said  corporation  was  a  going  concern,  It  of- 
fered for  sale  on  the  market  Its  treasury 
stock  for  the  best  price  It  could  get  therefor, 
and  made  sale  thereof  to  various  and  sundry 
persons;  that  there  was  no  subscription  to 
said  corporation  by  any  one  of  said  persons 
for  any  of  its  said  stock;  that  all  those  who 
bought  the  same,  and  especially  defendants 
Sanger  and  Edwards,  bought  it  in  open  mar- 
ket, paying  what  It  was  worth ;  that  each  of 
tbe  sales  of  said  stock  was  made  by  the 
coriwratlon  and  its  officers  in  the  utmost 
good  faith  for  tbe  highest  price  they  could 
obtain  therefor,  and  each  purchaser  thereof 
bought  the  same  In  open  market  in  utmost 
good  faith  and  for  what  he  could  get  the 
same  at;  that  full  and  complete  value  was 
paid  to  said  company  In  the  sale  of  the  for- 
mula for  making  said  compound;  that  tbe 
treasury  stock  was  in  fact  a  gift  to  said 
company  by  said  three  persons,  Hamilton, 
Dennison,  and  Skimming;  that  whilst  said 
corporation  was  doing  a  large  business  the 
fire  insurance  companies  Issued  circular  let- 


ters to  all  of  their  policy  holders  and  to  all 
persons  who  were  then  handling  the  product 
of  said  formula  warning  them  against  buy- 
ing or  carrying  any  of  said  compound  in  their 
business,  and  threatening,  if  they  did  so,  that 
the  companies  would  cancel  the  insurance 
held  by  said  policies,  and  would  not  insure 
them,  whereby  tbe  business  of  said  corpora- 
tion was  wrecked  and  largely  ruined.  The 
defendant  McClIntock  answered  separately 
by  general  denial.  Tbe  defendant  Sears 
made  no  answer.  Plaintiff  dismissed  as  to 
the  defendant  Skimming.  A  Jury  was  waived 
and  the  cose  was  submitted  to  tbe  court  and 
trial  commenced  on  the  27th  of  November, 
190C,  and  before  it  was  completed  It  was  de- 
ferred until  the  5th  day  of  December,  1900, 
on  which  last-named  date  the  court  rendered 
Its  judgment  in  favor  of  plaintiff  against  tbe 
Antlerpio  Company  for  $1,604.54,  and  in  fav- 
or of  the  other  defendants. 

The  plaintiff  has  appealed,  and  presents 
the  case  in  this  court  on  several  assignments 
of  error,  but  the  cblet  question  for  decision 
Is  whether  or  not,  on  the  evidence  presented, . 
the  trial  court  committed  error  in  rendering 
judgment  for  the  defendants,  who  were  sued 
as  stockholders  in  tbe  Antiexplo  Company. 
After  careful  consideration,  we  have  reached 
the  conclusion  that  appellant  is  not  entitled 
to  have  the  case  reversed.  Appellees  submit- 
ted testimony  which  sustained  the  materinl 
averments  of  their  special  answer ;  such  being 
the  case,  and  in  support  of  the  judgment,  we 
find  the  facts  to  be  substantially  as  therein 
pleaded.  While  it  Is  true  that  our  Consti- 
tution prohibits  a  corporation  from  Issuing 
stock  or  bonds,  except  for  money  paid,  labor 
done,  or  property  actually  received,  and  de- 
clares void  all  flctitlouB  Increase  of  stock  or 
indebtedness,  we  are  of  opinion  that  the  find- 
ing of  the  trial  court  that  all  the  stock  of  the 
Antiexplo  Company  was  paid  for  by  the 
defendants  with  property  actually  received 
by  the  corporation  is  supported  by  testimony. 
The  testimony  of  the  defendant  Hamilton, 
and  other  testimony  in  corroboration,  was  to 
tbe  effect  that  the  secret  formula  which  he 
and  his  associates  sold  the  Antiexplo  Com- 
pany, and  for  which  they  were  to  receive  its 
entire  capital  stock  of  $100,000,  was  at  that 
time  worth  that  amount.  "We  see  no  sufficient 
reason  why  this  court  should  hold  that  the 
trial  court  should  have  discredited  that  testi- 
mony. Such  being  the  facts,  the  plaintiff's 
allegation  that  the  defendant's  stockholders 
had  not  paid  full  value  for  the  stock  received 
by  them  from  the  corporation  was  not  only 
unsustained,  but  was  disproved.  If  the  cor- 
poration received  from  the  stockholders  in 
payment  for  its  capital  stock  the  face  value 
of  such  stock,  whether  in  money  or  property, 
then  none  of  the  stockholders  can  be  held 
liable  to  a  creditor  of  the  corporation  upon 
the  theory  urged  by  appellant,  although  aft- 
er the  corporation  had  sold  its  stock  to  Ham- 
ilton one  or  more  of  the  defendants  may  have 
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purdiaaed  some  of  tbe  stock  at  leas  tban  Its 
face  value.  Oole  r.  Adams,  82  Tex.  171,  46 
S.  W.  790;  Colt  T.  Oold,  etc„  Co.,  119  U.  S. 
S43,  7  Snp.  Ct  2S1,  80  L.  Ed.  420,  B.  c.  (O.  a) 
14  Fed.  12:  Bank  y.  Aldeo,  128  U.  S.  872,  9 
Sup.  Ct  332,  32  L.  Ed.  725;  HoIHns  t.  Coal 
CO.,  160  D.  S.  383,  14  Sup.  Gt  127,  37  L.  Ed. 
1118. 

There  are  some  other  minor  questions  pre- 
sented In  the  briefs,  which  we  deem  It  un- 
necessary to  discuss  in  this  opinion. 

Our  conclusion  Is  that  no  jrrounds  for  rever- 
sal have  been  presented;  and  the  Judgment 
Is  affirmed. 


FIRST    STATE   BANK    OF    RAVENNA   ▼. 
BARNETT. 

(Court  of  Civil  Appeals  of  Texas.    Dec  6, 1907.) 

1.  Salvb— Baiucent— Natuw  or  Oontbaot. 

Where  a  cotton  ginner  ginned  cotton  for 
the  public  at  40  cents  per  100  pounds  of  lint,  to 
be  paid  in  money,  and  either  saved  the  seed  for 
ead>  customer  from  bis  own  cotton  or  ran  the 
seed  into  a  receptacle,  and  delivered  seed  from 
a  coigimon  mass  to  each,  customer  at  the  rate  of 
64  pounds  of  seed  for  each  100  pounds  of  seed 
cotton  ginned,  the  arrangement  as  to  a  customer 
whose  seed  came  from  such  common  mass  was 
a  bailment,  and  not  a  sale ;  the  customer  being 
entitled  to  demand  a  delivery  of  his  identical 
cotton  and  seed  at  his  election. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  {{  7-11.] 

2.  PATMBNT— VOLUNTABT  PAYlfSlIT— SKT-OFF. 

Where  defendant,  having  wrongfully  con- 
verted plaintifTs  cotton  seed,  sold  the  same  to 
an  oil  mill  to  which  plaintiff  was  Indebted  In  a 
certain  sum.  which  the  mill  deducted  from  the 
price  of  the  seed  remitted  to  defendant,  such 
payment  on  the  defendant's  part  was  voluntary, 
and  it  was  therefore  not  entitled  to  set  it .  on 
against  its  liability  for  damages  for  the  conver- 
sion. 

Appeal  from  Fannin  County  Oonrt;  H.  A. 
Cunningham,  Judge. 

Action  by  J.  C.  Bamett  against  the  First 
State  Bank  of  Ravenna.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

McOrady  &  McMahon,  for  appellant.  E.  !■. 
Agnew,  for  appellee. 

HODGES,  J.  The  appellee  sued  appellant 
In  the  county  court  of  Fannin  county  for 
damages  for  conversion  of  a  car  load  of  cot- 
ton seed  of  about  5S,000  pounds,  which  ap- 
pellee claimed  to  own.  Appellant  answered 
by  general  denial,  and  specially  pleaded  and 
relied  upon  the  following  facts :  That  on  De- 
'^mber  5,  1906,  one  R.  L.  Bamett  was  engag- 
ed in  business  at  Ravenna  in  ginning  cotton 
and  buying  cotton  seed,  and  was  indebted  to 
the  appellant;  who  was  furnishing  him  money 
with  which  to  make  these  purchases;  that 
said  indebtedness  was  in  the  form  of  ov^- 
drafts  as  the  result  of  checks  drawn  by  said 
R.  L.  Bamett  on  the  appellant  bank;  and 
that  on  the  day  above  mentioned  said  Bar- 
nett  executed  to  tbe  appellant  an  instrument 
in  writing,  mortgaging  to  it  ail  the  cotton, 
s«ed,  wood,  bagging,  and  ties,  and  other  per- 


sonal property  connected  with  bis  ginning 
tnislness,  and  "all  this  sort  of  property  said 
Bamett  might  purchase  in  the  future  till 
his  bank  account  with  said  bank  was  fully 
paid,  in  consideration  of  tbe  advances  made 
and  that  might  be  made  by  said  bank  for 
purchase  money,  and  all  sales  of  cotton  and 
cotton  seed  should  be  made  by  and  through 
said  bank."  This  instrument,  in  connection 
with  a  verbal  agreement  between  said  Bar- 
nett  and  the  bank,  is  claimed  to  be  a  mort- 
gage upon  the  seed  in  question.  Prior  to 
January  12,  1907,  appellant  had  exhausted 
all  other  security  it  had,  leaving  said  R.  Ll 
Bamett  still  owing  it  over  $600  for  money 
so  advanced,  and  on  that  day,  by  virtue  of  its 
mortgage,  took  possession  of  and  sold  tbe 
seed  in  question  and  applied  the  proceeds  on 
the  debt,  but  that  said  proceeds  were  insuffi- 
cient to  pay  off  and  satisfy  said  debt.  It 
further  alleged  that,  if  the  appellee  had  any 
right  to  the  seed,  it  was  subsequent  and  in- 
ferior to  the  appellant's  rights  and  lioos, 
and  that,  if  appellee  ever  -owned  any  part  of 
such  seed,  he  had  knowingly  commingled  tbe 
same  with  R.  Li.  Bamett's  seed  at  the  latter's 
gin  and  in  his  possession,  so  that  the  same 
became  the  property  of  R.  Ei.  Bamett,  and 
the  appellant's  lien  attached  thereto.  Trial 
was  had  before  the  court  without  a  Jury, 
which  resulted  in  a  Judgment  in  favor  of  tbe 
appellee  for  the  sum  of  $339.90.  From  this 
Judgment,  appellant  prosecutes  this  appeal. 
Tbe  court  filed  findings  of  fact  and  con- 
clusions of  law,  which  we  think  are  fnlly 
sustained  by  the  evidence.  The  findings  of 
fact  are  substantially  these:  During  tbe 
season  of  1806-07  R.  L.  Bamett  was  the  sole 
owner  of  and  operated  a  gin  at  Ravenna  in 
Fannin  county,  Tex.,  for  tbe  purpose  of  gin- 
ning cotton  for  the  public  He  charged  as 
compensation  for  ginning  40  cents  per  100 
pounds  for  each  100  pounds  of  lint  produced, 
and  gave  his  customers  all  of  the  seed  out  of 
the  cotton  ginned,  allowing  64  pounds  of.  cot- 
ton seed  to  every  100  pounds  of  seed  cotton. 
As  the  cotton  was  ginned,  the  seed,  if  the 
owner  desired,  were  caught  as  they  came 
from  the  gin,  and  delivered  to  the  owner; 
but  generally  the  seed  were  run  from  tbe  gin 
Into  a  large  seedhouse,  and  the  customers 
were  given  seed  out  of  this  house  at  the  rate 
above  mentioned.  '^.  O.  Bamett,  the  appel- 
lee, was  a  patron  of  that  gin  during  that 
season,  and  had  from  64  to  56  bales  of  cot- 
ton ginned;  all  of  the  seed  being  run  into 
the  seedhouse.  A  bale  of  lint  cotton  was 
produced  from  about  1,700  pounds  of  seed 
cotton.  On  the  8th  day  of  January,  1907, 
J.  C.  Bamett  and  R.  L.  Bamett  had  a  settle- 
ment by  the  books  of  the  latter,  and  it  was 
ascertained  that  J.  C.  Barnett  was  due  from 
R.  L.  Bamett  something  over  56,000  pounds 
of  seed.  J.  C  Bamett  thereupon  engaged 
R.  L.  Bamett  to  load  for  him  that  much  seed 
in  a  car  for  shipment,  in  pursuance  of  which 
R.  L.  Bamett  loaded  54,324  pounds  of  the 
seed  Into  a  car  for  J.  C.  Bamett,  tluit  amount 
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being  all  that  the  car  would  hold,  and  notified 
J.  G.  Barnett  when  the  seed  was  loaded,  and 
furnished  him  with  the  weigher's  tickets, 
showing  that  that  amount  had  been  weighed 
for  J.  0.  Barnett  The  latter  paid  B.  L.  Bar- 
nett the  sum  of  fSJBO,  the  expense  for  loading 
the  seed.  This  lot  of  seed  came  out  of  the 
seedhonse,  and  took  all  that  was  In  the  house, 
«xcept  40  or  {!0  bushels.  After  the  car  was 
loaded,  on  January  12,  1907,  G.  F.  Christen- 
sen,  cashier  of  the  appellant  bank,  without 
the  knowledge  or  consent  of  J.  C.  Barnett, 
took  charge  of  the  car  of  seed,  shipped  the 
same  to  Denlson,  Tex.,  In  the  name  of  the 
appellant,  and  sold  the  same  to  an  oil  com- 
pany at  the  rate  of  $12.S0  per  ton,  the  oil 
c(Hnpany  paying  the  freight  on  the  car.  The 
proceeds  of  this  sale  were  received  by  the 
Appellant  bank,  and  applied  to  the  credit  of 
a  claim  it  held  against  B.  L.  Barnett  The 
«oiirt  finds  tttat  the  cash  market  value  of 
this  lot  of  cotton  seed  f.  o.  b.  cars  at  Raven- 
na was  $12.50  per  ton.  Under  the  findings 
of  the  court,  it  is  conclusively  shown  that 
the  appellant  did  advance  money  to  R.  L. 
Barnett  both  Itefore  and  after  making  the 
mortgage  alluded  to,  and  that,  after  applying 
the  proceeds  of  the  sale  of  the  seed  in  ques- 
tion, there  was  a  balance  still  due  to  the 
appellant  from  R.  h.  Barnett  for  advances 
made  to  him  under  Its  contract  The  facts 
in  the  record  also  show  the  execution  of  the 
mortgage  relied  on  and  pleaded  by  the  ap- 
pellant as  its  authority  for  taking  possession 
«t  the  car  load  of  seed.  It  is  further  shown, 
iiowever,  that  this  instrument  was  never  filed 
for  registration,  and  that  the  appellee  had  no 
actual  notice  of  its  existence  prior  to  the 
seizure  of  the  seed  by  an^ellant 

Appellant  admits  the  seizure  and  conver- 
flloQ  of  the  load  of  seed,  and  seeks  to  Justify 
Its  course  of  conduct  in  so  doing  upon  its 
rights  as  a  mortgagee  of  B.  L.  Bamett's  prop- 
«rty.  It  Is  contended  by  the  appellant  that 
the  relation  of  the  two  Bametts,  as  to  the 
seed  in  controversy,  was  merely  that  of  debt- 
or and  creditor;  that  in  permitting  his  cot- 
ton seed  to  be  run  into  a  bouse  and  mingled 
with  the  seed  of  R.  L.  Barnett  and  other 
parties,  and  agreeing  that  he  would  take 
seed  therefrom  at  '64  pounds  for  each  100 
pounds  of  seed  cotton/T.  C.  Barnett  was  sim- 
ply a  creditor  of  R.  L.  Bamett's  for  the  val- 
ue of  the  seed  thus  deposited,  and  not  a  bail- 
or; that  all  the  seed  in  the  common  mass 
became  the  property  of  R.  L.  Barnett  It  is 
then  concluded  that  J.  C.  Barnett  could  not 
rely  upon  want  of  notice  of  the  appellant's 
mortgage,  because,  when  he  received  the 
seed  delivered  to  him  by  R.  L.  Barnett  he  ap- 
plied them  to  the  payment  of  a  pre-existing 
debt,  and  was  not  In  the  attitude  of  bona 
fide  purchaser  without  notice,  and  could  as- 
sert no  such  rights.  The  case  turns  upon  the 
issue  of  whether  or  not  the  transaction  be- 
tween the  Bametts,  one  as  ginner  and  the 
other  as  customer,  was  a  sale  or  a  bailment 
If  the  relation  of  debtor  and  creditor  existed 


between  the  two  Bametts  as  to  the  cotton 
seed  which  had  been  deposited  in  the  seed 
house  of  R.  L.  Barnett  then  there  must  have 
be«i  a  sale  from  J.  C.  Bamett  to  R.  L.  Bar- 
nett If  there  was  a  sale,  what  was  the 
consideration,  and  when  did  it  occur?  As 
the  evidence  conclusively  shows,  the  consid- 
eration for  what  E.  L.  Bamett  was  to  per- 
form about  the  cotton,  ginning  and  baling  It 
for  market,  was  40  cents  per  hundred  pounds 
of  lint,  to  be  paid  In  money.  Where  he  fur- 
nished bagging  and  ties,  be  charged  00  cents 
per  bale  more.  Henoe  he  was  to  receive  no 
part  of  the  cotton,  or  of  the  seed,  as  his  com- 
pensation for  his  services  or  attention.  The 
customers  were  to  get  all  of  their  seed  back, 
as  well  as  all  of  their  cotton.  This  was  the 
understanding  under  which  R.  L.  Bamett  re- 
ceived and  ginned  the  cotton  of  the  appellee 
and  that  of  all  of  his  customers.  We  fail  to 
see  any  of  the  elemmts  of  a  sale  in  this  trans- 
action ;  on  the  contrary,  we  ^Ink  It  clear 
that  It  was  one  of  bailment  ^he  fact  that 
the  seed  from  appellee's  cotton  was  permit- 
ted by  him  to  l>e  ran  Into  a  seedhonse,  and 
there  commingled  with  the  seed  of  other  par- 
ties, so  that  It  was  Impossible  for  the  identic- 
al seed  to  again  be  delivered  to  him,  did  not 
convert  what  would  otherwise  have  been 
a  bailment  Into  a  sale.  Potter  v.  Roller  Mills 
Co.,  101  Mo.  App.  581,  73  S.  W.  1006 ;  Bretz 
V.  Dlehl,  117  Pa.  689,  11  AO.  893,  2  Am.  St 
Rep.  706;  Lyon  v.  Lenon,  106  Ind.  567,  7 
N.  B.  311;  Nelson  v.  Brown,  44  Iowa,  455; 
Id.,  53  Iowa,  656,  6  N.  W.  719;  Sexton  v. 
Graham,  63  Iowa,  181,  4  N.  W.  1090;  Bice 
V.  Nixon,  07  Ind.  97,  48  Am.  St  Rep.  430. 
In  the  case  first  above  referred  to  It  Is  said : 
"The  circumstances  that  the  identical  grain 
is  commingled  with  other  grain,  and  Is  not 
to  be  returned  to  the  depositor,  but  a  like 
quantity  of  the  same  kind  and  quality,  are 
not  Buflicient  to  convert  the  contract  into  a 
sale."  In  the  case  of  Bretz  v.  Dlehl,  supra, 
one  of  those  cited  and  relied  on  by  the  ap- 
pellant, the  court  there  quoted  approvingly 
from  another  case  the  following  language: 
"If  the  dealer  has  the  right  at  his  pleasure 
either  to  ship  and  sell  the  same  on  his  own 
account  and  pay  the  market  price  on  demand, 
or  retain  and  redeliver  the  wheat,  or  other 
wheat  in  place  of  it,  the  transaction  is  a 
sale.  It  Is  only  when  the  bailor  retains  the 
right  from  the  beginning  to  elect  whether  he 
will  demand  the  redelivery  of  his  property  or 
other  of  like  quantity  and  grade  that  the  con- 
tract will  be  considered  one  of  bailment  If 
he  surrender  to  the  other  the  right  of  elec- 
tion, It  win  be  considered  a  sale  with  an  op- 
tical on  the  part  of  the  purchaser  to  pay  ei- 
ther in  money  or  property  as  stipulated.  The 
distinction  Is :  Can  the  depositor  by  Ills  con- 
tract compel  a  delivery  of  wheat  whether  the 
dealer  Is  willing  or  not?  If  he  can,  the  trans- 
action Is  a  balhnent  If  the  dealer  has  the 
option  to  pay  for  It  in  money  or  other  wheat. 
It  is  a  sale."  The  case  of  Nelson  v.  Brown, 
supra,  in  effect  holds  that  wh^re  grain  In  an 
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elevator  la  mixed  In  a  common  mass  with 
that  of  otber  owners,  and  of  a  like  kind  and 
grade,  the  depositors  become  tenants  In  com- 
mon of  the  mass,  according  to  the  quantity 
owned  by  each,  with  a  right  of  severance  at 
any  time.  The  owner  of  the  elevator  does 
not  acquire  title  to  the  wheat  deposited  be- 
cause he  may  own  a  portion  of  the  common 
mass,  nor  because  the  wheat  in  the  elevator 
may  have  been  shipped  out  and  replaced 
with  other  wheat  Let  us  then  apply  the 
test  adopted  by  the  decisions  referred  to  for 
determining  whether  or  not  a  transaction  of 
the  kind  here  involved  is  a  sale  or  a  bail- 
ment. Could  J.  C.  Bamett  have  demanded 
of  R.  L.  Bamett  the  same  quantity  of  seed 
of  like  kind  and  quality  as  that  deposited? 
Undoubtedly  this  could  have  been  done,  "the 
fact  that  64  pounds  per  100  pounds  of  seed 
cotton  was  adopted  as  the  quantity  that  each 
customer  should  receive  does  not  alter  the 
nature  of  the  relations  of  these  parties.  This 
was  evidently  done  as  a  convenient  mode 
of  making  distribution  among  the  Joint  own- 
ers of  the  common  maite.  That  R.  L.  Bar- 
nett  could  not  have  discharged  his  obligation 
to  any  of  his  customers  from  whom  he  re- 
ceived seed  In  the  usual  way  by  the  tender  of 
their  value  In  money  we  think  admits  of  no 
doubt  This  transaction  being  a  bailment 
and  not  a  sale,  3.  C.  Bamett  was  not  affected 
by  appellant's  mortgage; 

In  his  third  assignment  of  error  the  appel- 
lant complains  of  that  portion  of  the  court's 
findings  of  fact  in  which  It  was  found  that 
the  market  value  of  the  seed  in  controversy 
was  $12.50  per  ton  f.  o.  b.  the  cars  at  Raven- 
na. We  think  the  evidence  fully  Justified 
the  finding  made  by  the  court  The  third 
assignment  of  error  charges  that  the  Judg- 
ment Is  excessive,  and  claims  that  the  court 
should  have  deducted  $39  from'  the  sum 
awarded  to  the  appellee.  This  contention  is 
based  upon  the  testimony  adduced  on  the 
trial,  to  the  effect  that  In  the  settlement  be- 
tween the  two  Bametts  J.  C.  Bamett  assum- 
ed tlie  payment  of  that  sum  owed  by  R.  L. 
Bamett  at  that  time  to  the  oil  mill  that  pur- 
chased the  seed  from  the  appellant;  that  at 
the  time  the  seed  were  sold  J.  C.  Bamett 
had  not  paid  this  amount  as  he  had  agreed, 
and  the  oil  mill,  In  Its  settlement  with  the 
appellant,  deducted  that  amount  from  the 
purchase  price  of  the  car  load  of  seed,  and 
applied  the  sum  so  deducted  to  the  payment 
of  this  assumed  debt  It  Is  true  this  was  J. 
C.  Bamett's  debt  and  was  paid  In  this  man- 
ner by  the  appellant;  but  the  appellant  was 
under  no  compulsion  to  pay  it,  and  the  pay- 
ment thus  made  by  It  was  purely  volimtary. 
We  do  not  understand  the  rule  measuring 
damages  for  conversion  of  property  to  go  so 
far  as  to  allow  the  wrongdoer  the  liberty  of 
paying  the  debts  of  the  Injured  party,  for 
which  the  property  converted  Is  In  no  way 
liable,  and,  when  called  upon  to  make  recom- 
pense in  damages  for  the  value  of  the  prop- 
erty, to  offset  this  claim  with  the  amounts 
i>o  paid.    Sui-li  a  rule  would  iioense  the  strong 


to  oppress  the  weak,  and  would  destroy  one 
of  the  fundamental  purposes  for  which  courts 
of  Justice  are  founded. 

We  are  therefore  of  the  opinion  that  there 
was  no  error  In  the  Judgment  of  the  court 
below;    and  it  is  accordingly  so  ordered. 


GRAND  LODGE  A.  O.  C.  W.  OF  TEJXAS  et 
aL  V.  JONES.* 

(Court  of  Civil  Appeals  of  Texas.     Nov.  20. 
1007.    Rehearing  Denied  Dec.  18,  1907.) 

InSUBAKOB  —  MUTDAI.  BkNEUT  IttaVBASOK — 
RlOHT  TO  CHA.MG£  Bekkfioiaby  —  Equi- 
TABLX  RiOHTS  OF  FOBUKB  BENEFICIABT. 

Where  the  by-laws  of  a  mutual  benefit  aa- 
sociation  provides  that  a  member  may  change 
his  beneficiary  in>on  delivering  his  certificate, 
etc.,  and  a  certificate  is  issued  subject  to  and 
la  to  be  construed  by  the  laws  of  the  order,  and 
the  beneficiary  complies  with  the  provisions  for 
making  a  change  ■ol  beneficiary,  the  association 
cannot  be  enjoined  from  issuing  a  new  certificate 
to  the  new  beneficiary,  though  plaintiS,  to  whom 
the  certificate  was  formerly  payable  as  trustee, 
had  paid  out  money  to  keep  the  insurance  alive, 
under  an  agreement  with  the  insured  and  his 
beneficiary  by  which  plaintiS  was  to  receive  the 
money  bo  paid  by  him  out  of  the  proceeds  of  the 
certificate. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  H  1946-19^.] 

Apipeal  from  District  Court  Grayson  Coun- 
ty;  B.  L.  Jones,  Judge. 

Action  by  E.  S.  Jones  against  the  Grand 
Lodge  of  A.  O.  U.  W.  of  Texas  and  others 
to  enjoin  the  Grand  Lodge  from  changing 
a  benefit  certificate.  From  a  Judgment  grant- 
ing a  periKtual  Injunction,  defendants  ap- 
peal.   Reversed  and  rendered. 

Smith  &  Wall,  for  appellants.  Galloway 
&  Vowell,  J.  Q.  Adamson,  and  R.  L.  Cani- 
thers,  for  appellee. 

RICE,  J.  This  suit  was  Instituted  In  the 
district  court  of  said  county  on  the  lltb  of 
October,  1905,  by  appellee  against  appellants 
and  also  against  H.  C.  Hedrlck,  John  I.  Hed- 
rick,  Vivian  Hedrlck,  Sallle  Hedrlck,  and 
Annie  AInsworth,  guardian  of  Vivian  and 
Sallle  Hedrlck,  who  were  minors,  to  enjoin 
the  Grand  Lodge  of  Ancient  Order  of  United 
Workmen  and  subordinate  lodge  of  the  or- 
der at  Sherman  from  changing  a  benefit  cer- 
tificate Issued  to  H.  G.  Hedrlck  on  his  life 
for  $998,  payable  In  the  event  of  his  death 
to  appellee,  as  trustee  for  H.  C.  Bedrlck's 
son,  John  I.  Hedrlck,  so  as  to  make  Will  A. 
Hassell,  Sr.,  trustee  for  Vivian  and  Sallle 
Hedrlck,  grandchildren  of  H.  C.  Hedrlck,  the 
beneficiaries  therein.  When  the  suit  was  in- 
stituted, a  temporary  injunction  was  prayed 
for  and  granted.  The  case  was  tried,  and 
Judgment  rendered  perpetuating  the  injunc- 
tion, and  appellants  have  appealed  from  said 
Judgment. 

Appellee  alleged  and  proved  that  In  1880 
H.  C.  Hedrlck  became  a  member  of  the  sub- 
ordinate lodge  of  the  Ancient  Order  of  Unlt- 

'Appllcation  for  writ  of  error  dtBmissed  by  Su- 
;)rem«  Court  for  want  6t  jurisdlotlon^ 


t  6t  lurisdlotlon^,^  I 
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ed  Workmen  at  Sherman,  Tex.,  and  took  out 
a  certificate  of  Insurance  therein  for  the  sum 
of  $2,000,  payable  at  his  death  to  his  sons, 
Julian  and  John  I.  Hedrlck,  If  at  the  time 
he  was  in  good  standing  in  the  order.  The 
said  Ancient  Order  of  United  Worlunen  la  a 
fraternal  beneflciaiy  association,  and  was  in- 
corporated in  1890  under  the  laws  of  this 
state,  and  is  represented  by  a  Orand  Lodge 
of  tbe  state  and  subordinate  lodges  and  their 
respectlTe  officers,  wliich  subordinate  lodges 
derive  tjielr  power  and  authority  from  the 
Orand  Lodge,  and  said  subordinate  lodges 
and  their  officers  are  the  agents  and  rep- 
resentatives of  the  order.  It  has  a  subor- 
dinate lodge  at  Sherman,  Tex.,  of  which  B. 
P.  Tutton  is  master  workman,  and  L.  8. 
Bonhbm  is  recorder.  That  in  order  to  obtain 
insurance  in  said  order  it  was  necessary  for 
the  party  to  become  a  member  of  the  sub- 
ordinate lodge,  and,  in  the  event  of  a  loss, 
aU  the  surviving  memt>er8  were  assessed  suf- 
ficient sums  to  raise  the  amount  required  to 
pay  off  the  policy  or  certificate  of  the  de- 
ceased meml>er.  That  H.  C.  Hedrlck,  in 
Marcli,  1890,  then  tieing  a  meml)er  of  such 
lodge,  became  Involved  in  debt  to  plaintlfC 
and  others,  which  he  was  unable  to  pay,  and 
that  his  son  Jolm  I.  Hedrlck,  then  being  tlie 
sole  trustee  of  said  benefit  certificate,  ex- 
ecuted to  one  Sporer  (with  the  apparent  con- 
sent of  said  H.  C.  Hedrlck)  a  certain  instru- 
ment in  writing,  whereby  he  undertoook  to 
sell,  transfer,  and  set  over  said  policy  or  cer- 
tificate to  said  Sporer,  as  trustee,  for  the 
purpose  of  collecting  said  policy,  and  after 
paying  off  said  indebtedness  to  plaintiff  and 
others,  as  well  as  all  assessments  which  were 
paid  if  them  to  keep  said  policy  alive,  which 
It  was  recited  they  were  to  do,  then  tlte  bal- 
ance should  be  paid  as  follows:  One-third 
to  said  Jolm  I.  Hedrick's  estate,  and  two- 
thirds  to  be  i>ald  to  Mrs.  Annie  Alnsworth, 
as  guardian  for  said  two  minor  children, 
Vivian  and  Sallie,  to  be  equally  divided  be- 
tween them.  That  plaintiff  and  the  other 
creditors  named  in  said  instrument  thereaft- 
er paid  ail  the  dues  and  assessments  made 
by  the  order  against  said  H.  C.  Hedrlck. 
That  the  said  John  I.  Hedrlck  and  H.  C. 
Hedridc  were  insolvent  and  flnandaily  un- 
able to  do  so.  That  on  the  13th  of  June, 
1904,  H.  C.  Hedrlck  bad  some  adjustment 
with  tils  said  creditors.  Including  plaintiff, 
whereby  the  amounts  then  due  to  each  of 
them  were  agreed  upon,  but  no  money  was 
XMild  them ;  after  which  he  executed  to  plain- 
tiff an  instnunent  of  writing,  whereby  he  re- 
cited tbat  he  had  caused  to  be  issued  to 
plaintiff,  as  trustee  for  his  son  John  I.  Hed- 
ridc, two  certain  policies  of  insurance  on  ills 
life,  one  for  $998  in  this  order,  and  the  other 
for  $2,000  in  the  Knights  of  Honor,  and  de- 
clared that  said  plaintiff  and  his  son  John 
1.  should  carry  out  the  following  trust,  to 
wit:  Tliat  upon  collection  of  said  policies 
the  said  plaintiff,  as  trustee,  should  pay  off 
the  obligations  he  then  owed,  naming  same, 


Including  the  amount  due  to  plaintiff,  recit- 
ing that  the  bulk  of  said  indebtedness  was 
for  moneys  advanced  to  pay  off  the  premiums 
find  assessments  on  said  two  policies;  that 
the  balance  of  said  proceeds  from  said  two 
policies  should  l>e  invested  and  used  by  his 
son  John  I.  Hedrlck,  one  half  for  the  educa- 
tion and  maintenance  of  his  two  grandchil- 
dren, Vivian  and  Sallie,  and  the  other  half 
'for  the  education  and  maintenance  of  the 
children  of  the  said  John  L  by  bis  second 
wife;  providing,  however,  tliat  the  expenses 
of  last  Illness  and  burial  should  first  be  paid. 
That  on  said  18th  of  June,  1901,  said  Hedrlck 
made  applicatlaai,  in  due  form,  for  a  cer- 
tificate to  issue  to  plaintiff,  as  trustee,  with- 
out bond,  for  the  t>enefit  of  John  I.  Hedrlck, 
and  on  the  26th  of  June,  in  pursuance  of  said 
application,  the  Grand  Lodge  Ancient  Order 
of  United  Workmen  issued  a  certificate  in  ac- 
cordance with  the  laws  of  the  order,  and  in 
r^ular  form,  as  follows,  to  wit:  "No.  709. 
This  certificate  issued  by  the  Orand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
the  state. of  Texas,  witnesseth:  Tbat  Broth- 
er H.  G.  Hedrlck,  a  workman  degree  member 
of  Sherman  Lodge  No.  17  of  said  order,  lo- 
cated at  Sherman  In  the  state  of  Texas,  Is 
entitled  to  all  the  rights,  benefits  and  privi- 
leges of  membership  in  the  Ancient  Order  of 
United  Woilimen,  and  to  designate  the  bene- 
ficiary to  whom  the  snm  of  two  thousand 
dollars  of  the  beneficiary  fund  of  the  order 
shall  at  his  death  be  paid.  This  certificate 
is  issued  subject  to  and  is  to  be  construed 
and  controlled  by  the  laws  of  the  order.  He 
designates  as  his  beneficiary  under  the  terms 
hereof  E^klal  S.  Jones,  trustee  without  bond 
for  Jolm  I.  Hedrlck,  bearing  to  tiim  the  re- 
lation of  son."  Tliat  by  indorsement  on  said 
certificate  by  the  duly  authorized  officers  of 
the  Grand  Lodge,  with  consent  of  the  assur- 
ed, the  amount  of  said  policy  payable  at 
death  of  the  insured  was  reduced  to  $808. 
That  It  was  necessary,  in  order  to  keep  said 
certificate  alive  thereafter,  for  said  H.  C. 
Hedrlck  to  pay  thereon  the  sum  of  50  cents 
per  month,  which  payment  was  made  and  the 
policy  kept  alive  by  said  appellee  till  No- 
vember 24,  1904,  when  the  recorder  of  said 
order  refused  to  accept  any  further  fees 
from  appellee,  stating  that  he  had  other  in- 
structions. That  on  the  26th  of  November, 
1904,  the  said  H.  0.  Hedrlck,  in  due  form, 
made  application  to  the  Grand  Lodge  of  An- 
cient Order  of  United  Workmen,  revoking 
his  former  direction  as  to  payment  of  bene- 
ficiary fund  due  at  his  death,  and  authoriz- 
ing and  directing  said  payment  to  be  made 
to  Will  A.  Hassell,  Sr.,  as  trustee  without 
bond,  for  the  use  and  benefit  of  Vivian  and 
Sallie  Hedrlck,  his  grandchildren.  That  in 
pursuance  of  said  instruction  the  said  order, 
by  its  Grand  Lodge,  on  the  some  day,  ex- 
ecuted another  certificate  on  the  life  of  said 
H.  C.  Hedrlck  for  said  sum  of  $898,  In  sub- 
stance the  same  as  the  certificate  theretofore 
issued  by  said  order,  but  instead  of 
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payable  to  appellee,  as  trnstee,  the  same  was 
made  payable  to  Will  A.  Hassell,  Sr.,  trustee 
without  bond,  for  the  uae  and  benefit  of  Sal- 
lie  and  Vivian  .  Hedrlck,  grandchildren  of 
said  H.  O.  Hedrlck,  which  said  certificate 
bad  been  duly  slg^ned,  sealed,  and  Issued  by 
the  proper  ofiJcerg  of  said  Grand  I^odge,  and 
had  been  accepted  by  said  H.  C.  Hedrlck,  and 
was  then,  on  October  11,  1905,  in  the  hands 
of  the  officers  of  the  subordinate  lodge  at 
Sherman,  awaiting  their  signatures,  when  it 
would  become,  under  the  laws  of  said  order, 
a  valid  and  binding  obligation,  and  which,  it 
was  alleged,  they  were  about  to  sign  when 
said  order  and  the  officers  of  Its  Orand  and 
subordinate  lodge  at  Shemian  were  enjoin- 
ed from  further  action  in  reference  to  the 
changing  of  said  beneficiary  certificate. 

Appellants  answered  with  a  general  demur- 
rer, special  exceptions,  general  denial,  and 
by  special  answer,  alleging;  That  they  were 
Incorporated  January  2,  1900,  under  the  pro- 
visions of  the  acts  of  the  Twenty-Sixth  Legis- 
lature, by  which  they  were  governed;  and 
that  if  it  was  true,  as  alleged  by  plaintiff, 
that  a  certificate  was  issued  to  him  as  trustee 
for  John  I.  Hedrlck  ostensibly,  yet  It  was  in 
fact  to  secure  the  creditors,  as  alleged  by 
plaintiff,  then  said  certificate  was  Issued  In 
fraud  of  the  rights  of  appellants  and  is 
void.  That  the  benefits  of  said  association, 
under  said  laws,  are  payable  to  the  families, 
heirs,  blood  relatives,  affianced  husband  or 
affianced  wife,  or  persons  dependent  upon 
a  member  of  said  order  at  the  time  of  his 
'death,  and  to  no  other  person.  That  such 
benefits  are  not  liable  for  the  debts  of  the 
beneficiary  or  holder  of  any  certificate,  are 
not  subject  to  garnishment  or  other  process 
at  the  suit  of  any  creditor,  and  cannot  be 
taken,  seized,  appropriated,  or  applied  by 
any  legal  or  equitable  process,  or  by  the  op- 
-eratlon  of  law  to  the  debts  of  the  certificate 
holder  or  any  beneficiary  named  in  such  cer- 
tificate or  any  person  who  may  have  any 
rights  thereunder.  And  further  that  John  I. 
Hedrlck  Is  a  son  of  H.  O.  Hedrlck,  that  SalUe 
and  Vivian  Hedrlck  are  minor  grandchildren 
of  H.  C.  Hedrldt.  That  on  the  19th  of  March, 
1900,  and  since  the  said  time,  the  following 
laws  governing  the  Ancient  Order  of  United 
Workmen  were  and  have  been  In  force,  to 
wit: 

"(5)  Beneficiaries.  Each  member  shall  des- 
ignate the  perton  or  persons  to  whom  the 
beneficiary  fund  due  at  bis  death  shall  be 
paid,  who  shall.  In  every  instance,  be  one 
or  more  members  of  his  family  or  some  one 
related  to  him  by  blood,  or  who  shall  be  de- 
pendent upon  him.  •  •  •  Provided,  fur- 
ther, that  the  designation  shall  not  be  in  vio- 
lation of  or  in  conflict  with  any  law  regulat- 
ing and  defining  fraternal  beneficiary  socie- 
ties or  other  laws  of  the  state,  territory  or 
province  within  which  the  Orand  Lodge  so 
Issiiinff  sneh  certificate  Is  situated." 

"(4)  In  the  portion  of  this  fund  to  which 
the  benefldaries  of  a  deceased  member  are 


entitled,  the  members  themselves  have  no 
individual  property  right  It  does  not  con- 
stitute a  part  of  their  estate  to  be  admin- 
istered, nor  have  they  any  right  in  or  con- 
trol over  the  same  except  the  power  to  des- 
ignate the  person  or  persons  to  whom,  as 
beneficiaries,  the  same,  shall  be  paid  at  tbe 
death  of  the  member.  The  beneficiaries  thns 
designated  have  no  vested  right  in  said  sum 
until  the  death  of  the  member  gives  suchi 
right,  and  the  designation  may  be  changed  by 
the  member  and  a  new  certificate  issued  to 
him  in  the  method  prescribed  by  the  laws  of 
the  order  at  any  time  before  his  death." 

"(7)  Change  of  Beneficiariea  Any  member 
while  living,  desiring  to  change  his  bene- 
ficiaries, may  do  so  on  the  back  of  his  bene- 
ficiary certificate  authorizing  the  change.  He 
shall  have  his  signature  attested  by  the  re- 
corder of  his  lodge,  and  the  seal  of  the  lodge 
attached  thereto,  or  attested  by  a  civil  officer 
under  his  official  seal,  when  the  member  can- 
not sign  in  the  presence  of  the  recorder. 
When  this  is  done  he  shall  deliver  his  bene- 
ficiary certificate  to  the  recorder  of  his  lodge, 
together  with  a  fee  of  00  cents.  The  recorder 
shall  forward  the  said  certificate  and  fee  to 
the  supreme  recorder,  who  shall  make  a  rec- 
ord of  the  change  on  the  books  of  the  su- 
preme lodge,  and  shall  issue  a  new  certificate 
in  lieu  thereof,  payable  as  directed  on  tbe 
back  of  the  surrendered  certificate.  The  new 
certificate  shall  bear  the  name  and  number  of 
the  old  one,  which  shall  be  safely  filed  and 
preserved.  Tbe  provisions  hereof,  in  special 
cases,  may  be  waived  by  the  supreme  lodge 
at  Its  opti<m." 

It  was  shown  that  B.  8.  Jones  is  not  re- 
lated to  H.  C.  Hedrlck.  That  of  tbe  Indebt- 
edness owing  to  appellee  Jones  by  Hedrlck, 
$242.30  was  for  money  paid  by  Jones  on 
assessments  and  dues  owing  by  Hedridc  to 
the  orderj  and  which  payments  were  neces- 
sary for  keeping  alive  the  Insurance  of  said 
Hedrlck  In  said  order.  The  allegations  of 
the  petition,  as  well  as  of  the  special  answ^, 
were  sustained  by  the  evidence. 

Appellants  complain  in  their  first  assign- 
ment of  the  action  of  the  court  in  overruling 
their  general  demurrer  to  plalntifTs  petition, 
and  by  their  second  assignment  claim  that 
tbe  court  erred  in  rendering  judgment  enjoin- 
ing defendants  from  changing  the  beneficiary 
certificate  of  H.  0.  Hedrlck,  because,  under 
the  laws  of  the  state,  plaintiff  Jones  had  no 
such  Interest  In  the  beneficiary  fund  as  en- 
titled him  to  the  relief  prayed  for,  because 
said  fund  under  tbe  laws,  was  not  subject  to 
be  appropriated  to  the  debts  of  a  member  of 
said  order.  It  will  be  recalled  that  the  laws 
of  the  order  expressly  grant  the  privilege  to 
any  member  to  change  the  beneficiary,  only 
limiting  the  exercise  of  this  privilege  to  the 
designation  of  some  person  or  persons  falling 
within  the  class  named,  to  wit;  some  member 
or  members  of  the  assured's  family,  or  some 
one  related  to  him  by  blood,  or  who  shall  bs 
dependent  upon  him,  and.  Corther  provided 
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that  rach  designation  should  not  be  In  viola- 
tion of  or  In  conflict  with  any  law  regalating 
and  defining  fraternal  beneficiary  societies,  or 
other  laws  of  the  state.  It  will  be  farther 
remembered  that  the  laws  of  the  order  pro- 
vide that  the  assured  himself  has  no  Individ- 
ual property  right  In  the  fond  thus  intended 
to  be  raised,  and  the  same  constitutes  no  port 
of  his  estate;  nor  did  he  have  any  right  or 
control  over  the  same,  except  to  deslg^nate 
tbe  person  or  persons  to  whom,  as  beneflclar: 
les,  the  same  should  be  paid  at  his  death, 
and  that  the  beneficiaries  thereunder  had  no 
vested  right  in  said  sum,  until  the  death  of 
tbe  member  gave  said  right 

The  question  here  presented  for  determine- 
tion  Is  not  whefhe;*  the  certificate  Issued  to 
the  appellee,  as  trustee  for  tbe  benefit  of  the 
said  John  I.  Hedrlck,  was  valid  or  not,  but 
merely  whether  the  assured,  granting  the 
same  to  be  regular  and  valid,  could  make  a 
new  designation  of  a  beneficiary,  and  wheth- 
er or  not  the  order  Itself  had  the  right,  and 
was  required  to  recognize  his  privilege  of  so 
doing,  and  Issue  a  new  certificate  In  lieu  of 
the  former.  We  do  not  thinlc  this  question  Is 
an  open  one  In  this  state.  Since  the  case  of 
Splawn  V.  Chew,  60  Tex.  532,  this  right  seems 
clearly  to  exist  Judge  Willie  In  that  case, 
delivering  tbe  opinion  of  the  court  says:  "It 
seems  to  be  well  settled  by  authority  that 
in  cases  of  an  ordinary  life  Insurance  policy 
tbe  beneficiaries  named  In  such  policy  become 
tbe  owners  of  It  the  moment  It  Is  issued,  and 
tbe  person  procuring  the  insurance  cannot 
by  any  subsequent  act  of  tils,  transfer  to  oth- 
ers the  Interest  of  those  beneficiaries.  Tbe 
principle  upon  which  this  doctrine  rests  ifl 
tbat  'the  rights  under  the  policy  become  vest- 
ed immediately  upon  its  being  Issued,  so  that 
no  person  other  than  those  designated  in  it 
can  assign  or  surrender  it'  The  person  pro- 
curing the  insurance  is  held  to  divest  himself 
of  aU  Interest  In  the  policy  and  to  vest  it 
exclusively  in  the  beneficiaries,  and  to  make 
an  irrevocable  settlement  upon  them  of  the 
amount  for  wliich  tbe  policy  is  issued.  Bick- 
er V.  Ctiarter  Oak  Life  Ins.  Co.,  27  Minn.  193, 
6  N.  W.  771,  88  Am.  Rep.  289.  But  this  Is 
merely  a  matter  of  legal  construction  obtain- 
ing where  a  different  understanding  is  not 
bad  between  the. original  parties  to  the  con- 
tract The  law  does  not  proliiblt  tlie  person 
procuring  tbe  policy  from  entering  into  such 
arrangements  with  the  Insurer  as  may  be 
agreed  on,  either  as  to  the  persons  who  are 
to  receive  the  benefit  of  the  policy,  or  as  to 
what  control  over  it  the  assured  is  to  exercise. 
In  these  respects  an  Insurance  policy  does  not 
differ  from  any  other  contract  authorized  by 
law,  and  should  be  subject  to  the  same  inter- 
pretation. The  person  procuring  a  policy  for 
the  benefit  of  another  may  reserve  the  right 
to  change  tills  designation  In  whole  or  in 
part  and  the  law  will  respect  any  change  be 
may  make  In  the  beneficiaries  of  the  policy  in 
pursuance  of  such  right  Bliss  on  Life  In- 
surance^ I  818;  Hutcblngs  v.  Minor,  48  N. 


T.  466,  7  Am.  Rep.  389.  In  such  case  there 
Is  no  Indefeasible  interest  In  the  Insurance 
monqr  vested  In  the  beneficiaries  named  in 
the  policy,  nor  settlement  made  upon  tbem 
which  cannot  be  revoked.  Such  reservation, 
being  allowable,  may  l>e  made  expressly  In 
the  policy,  or  may  lieoome  a  part  of  It  by 
being  included  in  any  instrumoit  or  papor 
which  enters  into  the  insurance  contract" 
In  tbe  case  Just  quoted  from,  B.  J.  Chew  to<A 
out  a  beneficiary  certificate  In  the  American 
Legion  of  Honor,  payable  to  W.  R.  and  Helen 
Chew,  his  father  and  mother.  He  was  a 
member  of  a  logal  lodge  of  that  order,  by 
reason  of  which  he  obtained  tbe  certificate. 
Thereafter  he  made  bis  will  bequeathing  this 
benefit  certificate  and  the  proceeds  of  It  to 
Ills  two  minor  children  and  his  wife  during 
her  widowhood,  naming  his  executors  and  ap- 
pointing guardians  of  said  minor  children. 
The  will  after  bis  death  was  duly  probated, 
and  tbe  beneficiaries  named  in  the  certificate 
and  tbe  guardian  and  executors  both  claim- 
ed the  money  secured  by  said  certificate,  and 
which  had  been  collected  and  deposited  In 
bank,  subject  to  the  judgment  of  the  court 
In  the  case.  The  mother  and  father,  benefi- 
ciaries named  In  tbe  certificate,  filed  suit 
as  against  the  guardian  and  executors,  set- 
ting up  the  facts.  Tbe  court  below  rendered 
Judgment  for  tbe  plalntlflrs,  directing  the  pay- 
ment of  the  fund  by  the  bank  to  them.  An 
appeal  was  taken  from  said  judgment  and 
the  only  question  for  determination  In  the 
case  was  whether  or  not,  under  the  laws  of 
the  order,  tbe  assured  liad  the  right  to  change 
the  beneficiaries  as  he  underto<&  to  do.  It 
was  shown  that  the  rules  and  regulations  of 
tbe  order  granted  this  privilege  to  the  as- 
sured. The  Supreme  Court  reversed,  and  ren- 
dered the  Judgment  in  favor  of  the  executors 
of  the  estate  and  guardian  of  the  children, 
holding  that  the  assured  had  a  right  to  change 
the  beneficiary,  and  that  the  original  bene- 
ficiaries named  In  said  certificate  had  no  vest- 
ed right  or  interest  therein. 

Since  tbe  decision  of  tbat  case,  our  Su- 
preme Court  In  the  case  of  Byrne  v.  Casey  et 
al.,  70  T^.  247,  8  S.  W.  38,  reviewed  and  ap- 
proved the  doctrine  announced  in  Splawn  v. 
Chew,  Supra,  from  which  time  It  seems  to 
have  been  followed  in  this  state.  This  doc- 
trine has  recently  been  applied  In  the  late 
case  of  FuoB  et  al.  v.  Dietrich  (Tex.  Giv.  App.) 
101  S.  W.  291,  wherein  the  court  say  tliat  un- 
der a  life  policy,  providing  that  tbe  Insured 
might  change  the  benefldary  at  any  time  dur- 
ing the  continuance  of  the  policy,  the  Interest 
of  tbe  beneficiary  was  subordinate  to  that 
right,  and  a  new  benefldary  might  be  sub- 
stituted without  the  consent  of  the  old.  But 
appellee  seems  to  contend  that  tbe  present 
case  Is  differentiated  from  the  cases  hereto- 
fore cited  in  this,  that  In  the  present  case 
appellee  had  paid  out  under  and  by  virtue 
of  the  contracts  made  by  both  tbe  beneflci- 
aries  and  the  assured,  and  which  were  intro- 
duced in  evidence,  a  considerable  nun  of 
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money  for  assessments  and  dues,  for  tbe  pur- 
pose of  keeping  said  benefit  certiflcate  or  pol- 
icy alive,  and  without  which  the  same  would 
likely  have  lapsed,  said  assured  and  his  son 
being  unable  to  pay  sama  Wherefore  he  con- 
tends that  he  has  a  vested  interest  in  said 
certiflcate  and  an  equitable  right  to  the  pro- 
ceeds of  same,  and  cites  in  support  of  his  con- 
tention the  case  of  Coleman  v.  Anderson,  98 
Tex.  S70,  86  S.  W.  730.  We  do  not  think  that 
said  case  is  In  point,  and  believe  the  same  is 
easily  distinguishable  from  the  case  at  bar. 
In  Coleman  v.  Anderson,  supra,  the  conten- 
tion was  not  between  tbe  company  or  order 
Issuing  the  certiflcate  and  the  plalntlfCs,  hat 
it  was  a  contention  for  the  possession  of  the 
certiflcate  solely  between  the  plaintiffs,  one 
of  whom  was  the  benefldary  and  the  other 
the  assured  and  the  pledgees  holding  said  cer- 
tificate under  assignment  from  the  beaeflclaiy 
for  moneys  paid  oat  by  them  during  long 
series  of  years  for  the  purpose  of  keeping 
said  certiflcate  alive,  and  therefore  Is  not  de- 
cisive of  the  point  at  issue  herein,  but,  on  the 
contrary,  tbe  right  contended  for  by  appel- 
lants in  thla  case,  to  wit,  that  of  changing 
the  benefldary  in  the  certificate,  seems  to 
have  been  expressly  recognized  in  said  case. 
Judge  Williams,  delivering  the  opinion  in 
that  case,  says,  in  part:  "In  Schonfleld  v. 
Turner,  76  Tex.  329,  12  S.  W.  626,  7  U  B.  A. 
189,  there  are  expressions  to  the  effect  that 
the  member  owned  a  beneficial  interest  In  the 
certificate,  and  that  the  beneficiary  who  had 
no  Insurable  interest  in  the  life  of  the  mem- 
ber held  it  in  trust  for  the  member ;  but  tbe 
certificate  there  in  question  was  issued  at 
the  time  when  the  member  was  allowed  by  the 
order  to  make  It  payable  as  be  may  direct, 
and  this  would  have  permitted  him  to  make  It 
payable  to  bis  estate.  At  least  this  much  was 
evidently  assumed,  since  the  court  held  that 
as  the  named  beneficiary  had  no  Insurable  In- 
terest beyond  the  amount  advanced,  the  heirs 
were  entitled  to  the  money.  Tbe  decision 
does  not  conflict  with  the  rule  stated  by  us 
that  under  the  rules  shown  in  this  case  the 
member  daring  life  has  no  property  interest 
in  the  benefit,  but  only  the  power  to  appoint 
a  beneficiary  among  the  class  designated  by 
tbe  laws  of  the  order.  That  right  R.  B.  Cole- 
man (the  assured)  still  has,  and  there  Is  noth- 
ing in  the  record  to  show  that  he  is  In  any 
wise  hindered  or  obstructed  in  Its  exercise  by 
the  defendant's  possession  of  the  certiflcate. 
He  still  has  power  to  change  tbe  beneficiary 
at  will,  and  does  not  make  It  appear  that 
the  delivery  of  the  paper  Is  essential  to  the 
exercise  of  that  right,  nor  even  intimate  that 
he  desires  Its  possession  for  such  a  purpose." 
In  that  case  the  suit  was  for  the  possession 
of  tbe  certificate  which  was  held  by  the  de- 
fendant Anderson  as  pledgee,  he  having  ad- 
vanced money  upon  It.  In  the  present  case 
the  assured,  H.  C.  Hedrick,  Is  alive,  and  the 
certificate  is  In  tbe  hands  of  the  8ulx>rdlnate 
lodge,  who  were  in  tbe  act  of  making  tbe 
change  in  the  beneficiary  therein,  as  request- 


ed by  Hedrid£,  and  which  change  would  have- 
been  made  but  for  the  injunction  sued  oat 
in  this  case. 

Counsel  for  appellee  also  rely  upon  the  re- 
cent case  of  Kelly  v.  Searcy  (Tex.  Sup.)  102 
S.  W.  100.  This  last  case,  we  think,  is  but 
a  re-enunciation  of  the  prindple  dedded  in 
Coleman  v.  Anderson,  supra.  In  the  case  of 
Kelly  V.  Searcy,  supra,  the  contention  was 
over  the  right  of  the  guardian  of  the  minor- 
diUdren  of  the  assured  to  the  Insurance  mon- 
ey as  against  Kelly,  who  had  paid  out  a  con- 
siderable amount  of  money  to  keep  the  cer- 
tificate alive  upon  a  contract  between  him- 
self, the  assured,  and  the  beneficiaries,  be 
holding  said  certlBcate  as  pledgee  under  said 
contract  It  was  merely  held  in  that  case- 
that  Kelly  had  such  an  equity  in  the  fond 
that  his  rights  could  not  be  defeated,  and  b» 
was  allowed  to  recover  tbe  amoimts  that  be 
had  paid  upon  said  certificate.  We  conclude, 
under  the  authorities  heretofore  dted,  that 
appellants  had  a  clear  legal  right  to  change 
said  certificate,  and  It  was  their  duty  so  to^ 
do,  upon  an  application  therefor  by  tbe  mem- 
ber, H.  G.  Hedrick. 

Believing  that  the  court  below,  in  the  ligbt 
of  the  authorities  dted,  erred  In  perpetuat- 
ing tbe  injunction  and  lioldlng  that  appel- 
lants had  no  right  to  change  said  certificate, 
we  therefore  sustain  appellants'  assignments 
of  errors,  and  now  here  reverse  tbe  case,  tmA 
render  Judgment  in  favor  of  appellants. 

Reversed  and  rendered. 


WADE  V.  WADB. 

(Court  of  Civil   Appeals   of  Texas.     Dec.   4». 

1907.) 

1.  Husband  and  Witk  —  Convetances  to- 
Mabbied  Women— CoMMUNrrr  Psopebtt. 

Land  conveyed  to  a  married  woman  be- 
comes community  property,  unless  paid  for  by 
her  separate  means,  or  unless  the  title  was 
placed  in  her  own  name  for  the  purpose  of 
making  a  gift  to  her. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.. 
vol.  26,  Husband  and  Wife,  {  889.] 

2.  Same. 

Where  land  conveyed  to  a  married  woman- 
was  community  property,  she  owned  only  a  half 
interest  therein,  and  could  not,  in  seeking  to- 
set  aside  her  deed  to  her  son  owning  an  interest 
by  Inheritance  from  her  husband,  recover  all  the 
land,  though  tbe  deed  was  procured  by  fraud. 

3.  COKFBOMISE  AND  SETTLEMENT— OPEBATION. 

A  voluntary  agreement  supported  by  a  val- 
uable consideration  made  by  a  grantor,  binding 
him  to  dismiss  a  suit  to  set  aside  a  deed  od 
tbe  ground  of  the  fraud  of  the  grantee,  is  avail- 
able as  a  defense  to  the  action  to  avoid  the  deed. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement,  Sf  35-89, 
66-70.] 

Appeal  from  District  Court,  Orayscn  Coun- 
ty;  J.  M.  Pearson,  Judge. 

Action  by  Mrs.  C.  A.  B.  Wade  against  H. 
P.  Wade.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

J.  W.  Flnley,  for  appellajit 
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KBT,  J.  TfalB  Is  a  salt  by  Mrs.  O.  A.  E.  Wade 
against  H.  P.  Wade,  her  son,  to  recover  90 
acres  of  land  and  certain  town  lots,  and  to  can- 
cel and  annnl  certain  deeds  by  which  the  plain- 
tiff conveyed  the  property  to  the  defendant  The 
plaintiff  charged  that  the  deeds  referred  to 
were  procured  by  frand  and  threata  The  de- 
fendant answered  by  a  plea  of  not  guilty, 
general  and  special  denial,  and  a  special  plea, 
averring  that  the  parties  bad  made  a  settle- 
ment and  entered  Into  a  written  contract,  by 
which  It  was  agreed  that  the  suit  was  to  be 
dismissed  and  plaintiff  estt^ped  from  assert- 
ing any  right  to  the  property.  By  supple- 
mental petition  the  plaintiff  charged  that  the 
contract  referred  to  was  procured  by  fraud 
and  Intimidation.  There  was  a  trial  which 
resulted  In  a  verdict  and  Judgment  for  the 
plaintiff  for  the  real  estate,  and  the  defend- 
ant has  appealed. 

We  sustain  the  first,  second,  and  third 
assignments  of  error.  The  plaintiff  put  In 
evidence  deeds  conveying  the  property  to  her. 
The  testimony  indicates  that  at  the  time 
those  deeds  were  executed  she  was  a  married 
woman,  and  the  deeds  contained  nothing 
tending  to  indicate  that  the  property  was  con- 
veyed to  her  In  her  separate  right  The 
court  In  substance,  instructed  the  Jury  that 
the  deeds  referred  to  conveyed  the  property 
to  Mrs.  Wade  In  her  separate  right,  and  then 
submitted  to  the  Jury  the  Issues  presented 
by  the  plaintiff's  averments  that  the  deeds 
from  her  to  the  defendant  were  procured  by 
fraud  and  threats,  and  Instructed  them  that. 
If  they  found  for  the  plaintiff  upon  those  is- 
sues, to  return  a  verdict  for  her  for  the  land 
In  controversy,  and  for  a  cancellatlcsi  of  the 
deeds  conveying  the  .same.  These  Instruc- 
tions were  erroneous.  If  the  property  was 
conveyed  to  Mrs.  Wade  during  coverture,  it 
became  community  property,  unless  there 
was  proof  showing  that  it  was  paid  for  with 
ber  separate  means,  or  that  the  title  was 
placed  in  ber  name  for  the  purpose  of  mak- 
ing a  gift  to  ber.  If  it  was  community  prop- 
erty, the  plaintiff  never  owned  but  a  half 
interest  in  it  and  the  defendant  owned  an  in- 
terest by  inheritance  from  his  father;  and 
the  plaintiff  was  not  entitled  to  all  the  land, 
even  if  the  deeds  from  her  to  the  defendant 
were  procured  by  him  in  the  manner  alleged 
by  the  plaintiff. 

We  also  sustain  the  stzth  and  seventh  as- 
slgmnents,  which  complain  of  the  charge  of 
the  court  and  the  refusal  of  a  requested  in- 
stmctlon.  If,  after  making  the  deeds  to  the 
d^endant,  the  plaintiff,  fqr  a  valuable  con- 
sideration, volnntarlly  executed  a  written 
contract,  agreeing  to  a  dismissal  of  the  suit 
and  declaring  that  she  was  to  be  estopped, 
such  agreement  ought  to  avail  the  defendant 
as  a  defense,  although  the  deeds  from  the 
plaintiff  to  the  defendant  may  have  been  pro- 
cured In  the  manner  alleged  by  the  plaintiff. 

To  some  extent  the  fifth  and  sixth  para- 
graphs of  the  court's  charge  are  subject  to 
the  same  objection. 


The  other  assignments  are  overruled. 
However,  we  suggest  that  npoa  another  trial 
the  Jury  be  required  to  make  a  finding  In 
the  verdict  npcm  the  issues  of  rents  and  part 
payment  of  the  purchase  money. 

For  the  errors  pointed  out,  the  Jodgmoit 
is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


FALLS  CITT  CLOTHING  00.  v.  CANNON. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  30, 
1907.) 

1.  Seqdestbation  —  WBononn.  Sbqckstba- 

TION— EXCBSSIVS   Daicaobs. 

Plaintiff  sold  defendant  a  bill  of  clothing 
amounting  to  (260.50.  Thereafter  defendant 
closed  bis  store  because  of  financial  trouble,  and 
plaintiff  sued  to  recover  the  clothing,  and  caused 
the  sequestiatlon  in  qaestion  to  be  issued.  The 
store  being  closed,  and  not  being  able  to  secure 
the  key,  plaintiff's  agent  instructed  the  sheriff 
to  tal^  the  lock  off,  which  was  done.  The 
sheriff  then  went  in,  seized  the  clothing,  and 
boxed  the  same  up.  In  a  few  hours,  on  the 
same  day,  defendant  replevied  the  clothing,  and 
it  was  turned  over  to  him,  it  not  having  been 
removed  from  the  store.  Held,  that  a  Judgment 
for  $400  actual  damages,  in  reconvention  for  the 
wrongful  suing  out  of  the  sequestration,  was 
excessive. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Sequestration,  g  S3.] 

2.  Sake— Evidence— ADuissiBiLrrY. 

Where,  in  reconvention  for  damages,  actual 
and  exemplary,  for  a  wrongful  seQuestration, 
malice,  express  or  implied,  is  shown,  evidence 
relating  to  injury  to  defendant's  credit  loss  of 
trade,  customers,  etc.,  was  admissible  on  the 
question  of  exemplary  damages. 
S.  Save— Daicaoes— ExcxasiVENEBs. 

Where,  in  reconvention  for  damages,  actual 
and  exemplary,  for  a  wrongful  sequestration, 
there  was  a  Judgment  for  actual  damages  alone, 
it  will  be  presumed  that  evidence  relating  to 
injury  to  defendant's  credit,  loss  of  trade,  cus- 
tomers, etc.,  was  not  considered  in  arriving  at 
the  decision,  so  that  the  judgment  being  in  ex- 
cess of  the  actual  damages  was  excessive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sequestration,  {  68.] 

Appeal  from  Hunt  County  Court;  J.  W. 
Manning,  Judge. 

Action  by  the  Falls  Qity  Clothing  Com- 
pany against  W.  C.  Cannon.  There  was  a 
Judgment  for  plaintiff  for  $260.60,  and  for  de- 
fendant in  reconvention  for  $400,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Wood  &  Melson,  for  appellant  Fierson  & 
Stames,  for  appellee. 

RAINET,  C.  J.  Appellant,  as  plaintiff  be- 
low. Instituted  this  suit  against  defendant  to 
recover  a  certain  lot  of  clothing  alleged  to 
have  been  procured  from  It  on  certain  false 
representations,  and  caused  a  writ  of  seques- 
tration to  be  issued  and  levied  on  said  cloth- 
ing, and  prayed  In  the  alternative  for  $260, 
the  value  of  said  clothing.  The  defendant 
reconvened  for  $600,  actual  damages,  and 
$400,  exemplary  damages,  for  the  wrongful 
suing  out  and  levy  of  said  writ.  A  trial  re- 
sulted In  a  Judgment  for  plaintiff  for  the 
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raloe  of  aaia  clothing,  l^aO-SO,  and  In  faror 
of  defendant  for  $400,  actnal  damagea,  from 
wblch  the  plalntUf  appeals. 

The  appellant  complains  that  the  judgment 
Is  ezcesslve,  and  is  unwarranted  by  and  con- 
trary to  the  evidence.  There  was  testimony 
to  the  effect  that  appellant,  through  its  agent, 
one  Brinker,  in  October,  1905,  sold  to  appel- 
lee a  bill  of  clothing  amounting  to  $260.50, 
which  was  delivered  in  December,  1905.  Said 
bin  was  payable  In  Ifay,  1906.  In  January, 
1906,  appellee  closed  his  store  because  of 
financial  trouble,  with  a  view  of  settling  with 
bis  creditors  by  compromise,  and  called  a 
meeting  of  said  creditors.  Brinker,  appel- 
lant's agent,  learning  of  this  fact,  on  Jan- 
uary 25,  1906,  had  this  suit  instituted,  and 
caused  the  writ  of  sequestration  to  issue,  and 
levied  on  the  said  clothing,  none  of  which  had 
been  disposed  of.  The  store  being  closed,  and 
not  being  able  to  secure  the  key,  Brinker  in- 
Btmcted  the  sheriff  to  take  the  lock  off,  which 
was  done.  The  sheriff  then  went  In,  seized 
the  clothing  without  interfering  with  any- 
thing else,  and  boxed  the  clothing  up.  In  a 
few  hours,  on  the  same  day,  the  appellee 
replevied  the  clothing,  and  It  was  turned 
over  to  him,  it  never  having  been  removed 
from  the  house. 

On  the  trial  counsel  for  the  appellant  ad- 
mitted that  the  sequestration  was  wrongful- 
ly sued  out,  and  that  the  appellee  was  enti- 
tled to  Judgment  for  damages  by  reason  of 
said  wrongful  levy.  It  is  evident  that  ap- 
pellee was  entitled  to  a  judgment  for  the 
damages  he  sustained  by  the  wrongful  levy, 
but  we  think  the  evidence  fails  to  sustain 
the  judgment  for  $400,  actual  damages,  and 
the  same  Is  excessive.  There  are  several  er- 
rors assigned,  predicated  upon  the  admission 
of  certain  evidence  over  objections,  relating 
to  injury  to  appellee's  credit,  loss  of  trade, 
customers,  etc.  If  malice,  either  express  or 
implied,  Is  shown,  and  this  Is  a  question  of 
fact  for  the  court,  the  evidence  was  admis- 
sible on  the  question  of  exemplary  damages, 
which  was  pleaded  by  appellee.  Besides,  the 
court  not  having  found  for  exemplary  dam- 
ages, It  will  be  presumed  that  this  evidence 
was  not  considered  by  the  trial  court  In  ar- 
riving at  bis  decision. 

For  the  reason  that  the  evidence  adduced 
on  the  trial  does  not  warrant  a  verdict  for 
$400,  actual  damages,  the  judgment  is  revers- 
ed, and  cause  remanded. 


BT.  WORTH  &  D.  O.  RT.  00.  t.  MOORE. 
(Court  of  Civil  Appeals  of  Texas.  Dec.  6,  1907.) 
Appkai<— BaiEn— Failubb  to  Fob— Dismiss- 

Where  appellant  has  failed  to  file  briefs  in 
the  trial  court  and  in  the  Court  of  Civil  Ap> 

?eals  within  the  time  prescribed  by  Rev.   St. 
896,  art.  1417,  and  Supreme  Court  Rule  29, 
the  appeal  will  be  dismissed. 


VEH.  Note. — For  cases  in  point,  see  Cent.  Dig. 


I  OAi.  nuic— s  or  cases  m  poinc,  see 
VOL  8,  Appeal  and  Error,  i  3108.] 


Appeal  from  Hall  County  Court;  T.  B. 
Philips,  Judge. 

Action  by  W.  W.  Moore  against  the  Ft. 
Worth  &  Denver  City  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Dismissed. 

Tnm«r,  Boyce  &  Deaver,  for  appellant. 
Hamilton  &  EUlIott,  for  appellee. 

JjBVT,  J.  This  is  a  suit  for  damages  arla- 
Ing  from  alleged  negligence  In  shipment  of 
live  stodc.  There  was  a  judgment  for  the 
plaintiff,  and  the  defendant  railway  company 
appeals. 

The  appeal  bond  was  filed  by  the  appellant 
on  the  3l8t  day  of  January,  1907;  and  the 
transcript  filed  in  the  Court  ot  Civil  Appeals 
of  the  Second  District  on  the  19th  day  of 
April,  1907.  The  appeal  was  transferred  to 
this  court  by  order  of  transfer  of  the  Su- 
preme Court  This  appeal  was  reached  on 
the  trial  docket  of  this  court  In  Its  regular 
order,  according  to  the  filing  of  the  cases  a* 
they  stand  thereon,  and  notices  of  its  submis- 
sion were  properly  sent  by  the  clerk  to  the 
attorneys  of  record  of  the  parties,  as  requir- 
ed. The  appellee,  after  the  service  of  notice 
of  submission  of  this  cause,  files  a  motion  In 
this  court  to  dismiss  the  appeal  because  the 
appellant  had  failed  to  file  briefs  both  In 
the  court  below  and  In  this  court,  as  required 
80  to  do  by  article  1417,  Rev.  St  1895,  and 
rule  29  adopted  by  the  Supreme  Court  for 
the  government  of  Courts  of  Civil  Appeals. 
The  day  of  submission  of  this  appeal  is  reach- 
ed In  this  court  We  are  of  the  oplnl<«i  that 
the  appellant's  motion  to  dismiss  the  appeal 
should  be  granted.  Bowman  v.  HofTman  et 
al.,  28  Tex.  Civ.  App.  811,  67  B.  W.  152L 

The  appeal  Is  ordered  dismissed. 

BARCKEIiL  V.  STATB.  * 

(Court  of  Civil  Appeals  of  Texas.    Nov.  6,  1907. 
Rehearing  Denied  Nov.  27,  1907.) 

1.  Ihtoxicatino   Liquobs— iHJUWonoH— Ap- 

PBAIr-PBESUMPTIONS . 

In  an  action  to  enjoin  defendant  from  seil- 
ine  intoxicating  liquor,  on  the  ground  that  he 
did  not  have  the  necessary  license  and  had  not 
paid  the  taxes  required  by  law,  where  defend- 
ant's answer  alleged  that  he  had  a  certain  li- 
cense for  the  sale  of  intoxicating  liquor,  and 
the  Interlocutory  judgment  appealed  from  re- 
cited that  the  court  had  heard  the  pleadings  of 
plaintiff  and  answer  of  defendant,  together  with 
the  affidavits  thereto  annexed  and  the  evidence 
thereunder  adduced,  but  no  statement  of  facts 
appears  in  the  record  showing  what  the  evi- 
dence was,  it  will  be  presumed  in  favor  of  the 
judgment  that  defendant  was  at  the  time  alleged 
engaged  in  selling  intoxicating  liquors  without 
any  other  license  than  that  set  out  in  his  an- 
swer or  having  paid  the  tax  required  by  law,  if 
such  facts  do  not  sufficiently  appear  irom  de- 
fendant's answer. 

2.  S>Ai(s— Statutobt  Pbovisioiis— COHSTITa- 

TIONAUTT. 

Act  April  6,  1907  (Oen.  Laws  80th  Leg. 
p.  166,  c.  81),  declaring  any  person  selling  in- 
toxicating liquor  without  having  piocurea  the 
necessary  license  and  paid  the  tax  required  by 
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law  to  be  the  creator  and  promoter  of  a  public 
nuisance,  and  providing  that  hie  may  be  join- 
ed at  the  suit  of  any  county  or  district  attorney 
in  behalf  of  the  etate,  is  not  unconstitutional. 

S.   SaXS— TnCPOKABT  iMJUHOnOH. 

Under  Act  ^ril  6,  1907  (Oen.  Laws  30th 
liCK-  p.  166,  e.  81,  f  2),  relating  to  enjoining 
creators  and  promoters  of  public  liquor  nui- 
aaneea.  and  providing  that  the  procedure  is  all 
cases  brought  thereunder  shall  oe  the  same  as 
in  other  suits  for  injunction  as  nearly  as  may 
be,  a  temporarr  injunction  pending  the  suit  may 
be  granted  as  In  other  cases. 
4.  Sakb  —  LicntSBB  AND  Taxes  —  Staitttobt 

PBOVisiona— StrmcnKCT  or  CJoufuakok. 
Where  defendant  had  procured  no  license, 
mnd  paid  no  tax  under  Act  April  18,  1907  (Gen. 
Iaws  80th  Leg.  p.  258,  c.  138),  providing  new 
regukitions  for  the  sale  of  intoxicating  jiqaor, 
but  was  selling  liquor  in  September,  1907,  ho 
bad  not  procured  the  necessary  license  and  p«Jd 
the  tax  required  by  law,  notwithstanding  he  nad 
under  the  previous  law  procured  a  license  which 
covered  a  period  ending  November,  1907. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  29,  Intoxicating  Liquors,  |  104.] 

Appeal  from  District  Court,  El  Faso  Ooun- 
t7;    S.  P.  WelBlger,  Judge. 

Action  by  the  state  against  Charles  M. 
Barckell  for  an  Injunction.  From  a  judg- 
ment granting  an  interlocutory  Injunction, 
defendant  appeals.     Affirmed. 

B.  B.  Elfers,  for  the  8tat& 

NXILL,  X  nils  is  an  appeal  from  an  In- 
terlocutory or  preliminary  injunction,  grant- 
ed at  the  instance  of  the  state  In  a  suit 
brought  in  ber  behalf  by  the  county  attorney, 
restraining  the  appellant  from  further  sell- 
ing or  offering  for  sale  intoxicating  liquors 

in  the  city  of  M  Paso,  Tex.,  at  No.  , 

San  Antonio  street,  between  Stanton  and 
Kansas  streets,  in  the  building  known  as  the 
"Trust  Exchange,"  without  having  first  pro- 
cured the  license  and  paid  the  taxes  requir- 
ed by  law.  The  substance  of  the  petition 
upon  which  the  writ  was  granted  Is  tbat  the 
defendant,  as  an  individual,  was  on  the  22d 
day  of  September,  A.  D.  1907,  and  has  been 
since,  and  is  now,  keeping  and  maintaining 

a  public  nuisance  at  No. ,  San  Antonio 

street,  between  Stanton  and  Kansas  streets. 
In  the  dty  and  county  of  EI  Paso,  Tex.,  in 
a  building  and  saloon  known  as  the  "Trust 
Exchange,"  situated  in  block  88,  Campbell's 
additlim  of  the  city  of  El  Paso,  Tex.,  in  this: 
"tbat  he  was  on  said  date,  has  been  since, 
and  is  now,  engaged  in  and  pursuing  the 
business  of  selling  intoxicating  liquor  at  the 
aforesaid  place  without  having  the  necessary 
llcoise  and  paid  the  taxes  required  by  law." 
Tbe  prayer  In  the  petition  Is  for  a  tempora- 
ry writ  of  injunction,  such  as  was  awarded, 
and  upon  final  bearing  that  it  be  perpetuated. 
The  defendant,  after  Interposing  general  and 
qtecial  exceptions  to  the  petition,  answered. 
In  substance,  tbat  long  prior  to  the  dates  al- 
leged by  complainant  he  filed  his  application 
tor  a  license  as  required  by  law,  and  that 
such  license  was  Issued,  which  he  holds,  cov- 
ering the  period  from  November  1,  1006,  to 
November  1,  1907,  for  which  he  paid,  not 
only   the   amount  due  the  states  but  tbe 


amount  due  the  county  of  El  Paso,  and  that 
having  procured  said  license,  he  executed  a 
bond  In  due  form,  as  provided  by  law,  which 
was  duly  approved  by  the  county  judge  of 
Bl  Paso  county  and  filed  in  accordance  with 
tbe  law;  that,  under  tbe  terms  of  said  li- 
cense and  bond,  he  became  and  was  entitled 
to  sell  liquor  as  a  retail  liquor  dealer,  and 
continues  so  to  do;  and  that.  If  he  made 
any  sales  during  the  time  alleged  In  said  pe- 
tition In  tbe  manner  therein  averred,  such 
sales  were  made  imder  the  terms  and  pur- 
suant to  said  license  and  bond.  Though  the 
interlocutory  judgment  appealed  from  recites 
tbat  the  court  heard  the  pleadings  of  plain- 
tiff and  original  answer  of  defendant,  togeth- 
er with  the  affidavits  thereto  annexed  and 
the  evidence  thereunder  adduced,  no  state- 
ment of  facta  showing  what  the  evidence  was 
appears  in  the  record.  Therefore,  In  the  ab- 
sence of  such  a  statement,  it  will  be  presum- 
ed In  favor  of  tbe  judgment.  If  it  does  not 
sufficiently  appear  from  defendant's  answer 
tbat  he  was  at  tbe  time  and  place  alleged  en- 
gaged In  and  pursuing  the  business  of  sell- 
ing Intoxicating  liquors  without  having  any 
license  other  than  Is  set  out  In  his  answer, 
or  having  paid  tbe  tax  required  by  law. 

The  act  of  April  8,  1907,  declares  "any 
person,  firm  or  corporation  who  may  engage 
In  or  pursue  the  business  of  selling  intoxicat- 
ing liquor,  without  having  first  procured  the 
necessary  license  and  paid  the  tax  required 
by  law"  to  be  the  creator  and  ^iromoter  of  a 
public  nuisance,  and  provides  he  may  be  en- 
joined at  the  suit  of  any  county  or  district 
attorney  In  behalf  of  the  state,  or  any  pri- 
vate citizen  thereof.  Gen.  Laws  SOth  L%. 
p.  166,  c  81.  The  suit  In  which  the  Interloc- 
utory Injunction  was  granted  Is  evidently 
based  upon  this  statute;  for  without  It,  or 
a  similar  statute,  a  bill  for  an  injunction 
would  not  probably  lie.  Manor  Casino  v.  . 
State  (Tex.  Civ.  App.)  84  S.  W.  768;  State 
T.  Patterson,  14  Tex.  Civ.  App.  485,  87  S. 
W.  478.  But  it  Is  contended  by  appellant 
tbat  the  statute  Is  unconstitutional.  We  can 
perceive  no  tenable  ground  for  this  conten- 
tion. In  other  jurLsdictlons,  where  the  Con- 
stitutions are  similar  to  ours,  statutes  declar- 
ing the  business  of  selling  Intoxicating  liq- 
uors without  a  license  to  be  a  public  nui- 
sance, and  providing  that  one  may  be  re- 
strained by  Injunction  from  maintaining  such 
nuisance,  have  generally  been  held  constitu- 
tional. Devanney  v.  Hanson  (W.  Va.)  83 
S.  B.  603;  State  v.  Thomas  (Kan.)  86  Paa 
499;  Commonwealth  v.  Howe,  79  Mass.  26; 
State  V.  Hughes,  16  R.  L  403,  16  Atl.  911; 
Carleton  v.  Rugg,  149  Mass.  550,  22  N.  B.  55, 
5  L.  B.  A  193,  14  Am.  St  Rep.  446;  Little- 
ton V.  Fritz,  65  Iowa,  488,  22  N.  W.  641,  54 
Am.  Rep.  19;  Davis  v.  Auld,.96  Me.  659,  63 
Atl.  118;  State  v.  Collins,  74  Vt  43,  62  Atl. 
69;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct  273,  31  L.  Ed.  205;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  8  Sup.  Ct  992,  32  L.  Ed. 
253;  Walker  t.  McNelly,  121.Ga.  U4,  48  & 
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E.  718;  Lofton  v.  Collins,  117  Ga.  434,  43 
S.  EL  706,  Gl  L.  R.  A.  151.  See,  also.  Black 
on  Intoxicating  Liquors,  g  339.  Every  objec- 
tion urged  by  appellant  to  the  constitutionali- 
ty of  the  statute  under  which  the  suit  was 
brought  has  been  met  and  answered  by  the 
opinions  in  the  cases  cited;  and  we  only 
deem  It  necessary  to  refer  to  them  for  the 
reason  given  for  sustaining  similar  statutes, 
and  In  which  we  concur  in  holding  the  one 
in  qnestion  constitutional.  Section  2  of  the 
act  referred  to  provides  that  the  procedure  In 
all  cases  brought  thereunder  shall  be  the 
same  as  in  other  suits  for  Injunction  as  near- 
ly as  may  be;  but  provides  that,  when  suit 
Is  brought  In  the  name  of  the  state  by  any 
of  its  antborlzed  oflScers,  the  petition  for  in- 
junction may  not  be  verifled.  In  view  of 
these  provisions  we  see  no  reason  why  a 
temporary  injunction  should  not  be  granted, 
as  in  other  cases,  restraining  the  defendant 
during  the  pendency  of  the  salt  from  main- 
taining the  nuisance. 

The  only  other  question  raised  by  the  as- 
signments that  need  be  considered  is:  Had 
the  defendant  procured  the  necessary  license 
and  paid  the  tax  required  by  law  for  pursa- 
Ing  the  business  of  selling  Intoxicating  liq- 
uors? He  had  procured  no  license  nor  paid 
any  tax  under  the  act  of  April  18,  1907  (Gen. 
Laws  30th  Leg.  p.  268,  a  188),  though  he  was 
selling  intoxicating  liquor  on  September  22, 
1907.  In  view  of  these  facts,  the  question 
must,  under  the  authority  of  the  recent  opin- 
ion of  the  Court  of  Criminal  Appeals  in  Ex 
parte  Steve  Vaccarezza,  105  S.  W.  1119,  be 
answered  In  the  negative. 

There  Is  no  error  requiring  the  reversal  of 
the  Interlocutory  Judgment  granting  the  tem- 
porary Injunction;  and  It  Is  affirmed. 


MINOS  v.  GRIGGSBT  CONST.  00. 

(Court  of  Civil   Appeals  of  Texas.     Nov.  21, 
1907.    On  Rehearing,  Dec.  19,  1907.) 

1.  Apfbai, —  Review— Evidbncid—Objkctiows 
Not  Made  Bexow. 

Objection  to  the  admlsBibillty  of  evidence 
if  not  made  in  the  trial  court  will  not  be  enter- 
tained on  appeal  from  the  judgment. 

[Ed.  Note.— For  cases  in  point,  nee  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §8  1258-1280.] 

2.  Saks  —  Habicless  EIbbob  — Adiussioh   of 
Evidence. 

The  admission  of  evidence  Is  not  prejudicial 
error,  where,  if  it  had  been  excluded,  the  court 
could  properly  have  directed  the  verdict  it  did. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Elrror,  f{  4033,  4034.  415^ 
4160.] 

On  Rehearing. 

8.  Monet  Paid— Liabiutt  of  Pebsor  fob 

Whom  Patkbnt  Is  Made. 

A  payment  made  by  one  person  on  acconnt 
of  another,  where  not  made  at  the  other's  re- 
quest, will  not  create,  as  against  the  other,  an 
obligation  in  favor  of  the  person  making  the 
payment. 

[Ed.  Note. — For  cases  in  point,  gee  Cent  Dig. 
vol  35,  Money  Paid,  H  1-5.] 


4.  Evidence  —  Docuuentabt     Evidence  — 

Books  or  AcconNX. 

Where  plaintiil,  who  had  made  a  payment 
on  defendant's  account,  brought  suit  to  recover 
the  amount,  the  entry  in  plaintiff's  acconnt 
book  of  the  payment  as  a  debit  item  in  defend- 
ant's account  is  not  evidence  that  the  payment 
was  made  by  plaintiff  at  defendant's  request, 
since  entries  in  a  merchant's  account  books  of 
money  advanced  or  loaned  are  not  competent 
evidence  to  show  the  advance  or  loan. 

[Ed.  Note.— For  cases  in  point,  see  (3ent.  Dig. 
vol.  20,  Evidence,  |  1461.] 

Appeal  from  Upshur  Counly  Court;  Al- 
bert Maberry,  Judge. 

Action  by  the  Grlggsby  Construction  C!om- 
pany  against  W.  M.  Mings.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Barnwell  &  Eberhart,  for  appellant  F.  M. 
Young  and  Warren  &  Brlggs,  for  appellee. 

WILLSON,  a  J.  This  suit  was  brought 
in  the  county  court  of  Upshur  county  by  ap- 
pellee against  appellant  for  a  balance  of 
$435.51,  claimed  to  be  due  on  the  itemized 
and  verified  account  made  a  part  of  appel- 
lee's petition.  The  debits  In  the  account  ag- 
gregate 11,574.59.  Of  this  amount  $1,232.87 
Is  for  cash  charged  In  the  acconnt  as  having 
been  paid  to  appellant,  and  to  have  been 
paid  for  him  to  the  Lee  Hardware  Compa- 
ny, W.  F.  Taylor  Company,  Ardis  &  (Jo.,  J. 
Rnbenstein,  and  J.  Rnbenstein  &  Bro.  The 
remaining  Items  of  debit  aggregating  $291.63, 
are  for  goods,  wares,  and  merchandise  claim-' 
ed  to  have  been  furnished  to  appellant  by 
appellee.  The  credits  noted  In  the  account 
aggregate  $1,198.08.  Of  this  amount  $13  was 
on  account  of  appellant's  services  in  moving 
railroad  ties  for  appellee,  and  the  remaining 
$1,128.08  was  on  account  of  his  services  in 
moving  2,115  cubic  yards  of  earth  at  14  cents 
per  cubic  yard,  and  1,411  cubic  yards  of 
earth,  called  "gumbo,"  at  18  cents  per  cubic 
yard,  on  miles  39  and  40  of  a  line  of  rail- 
way being  constructed  by  appellee  for  tbe 
T.  &  P.  Ry.  Co.,  and  in  moving  3,200  cubic 
of  "gumbo"  at  18  cents  per  yard  on  mile  64 
of  said  railway.  Appellant,  by  an  affidavit 
filed  with  the  papers  in  tbe  case,  denied  the 
Justness  of  appellee's  account  against  him, 
and  by  his  answer  to  appellee's  petition  al- 
leged that  he  was  entitled  to  a  credit  on  said 
account  of  $703  for  moving  8,596.4  cubic 
yards  of  "gumbo"  and  399.6  cubic  yards  of 
other  earth  at  miles  39  and  40  on  said  line 
of  railway.  Instead  of  the  credit  of  $550.08 
given  to  him  by  appellee ;  that  he  had  moved 
5,500  Instead  of  34900  cubic  yards  of  earth 
on  mile  64,  and  for  this  was  entitled  to  a 
credit  of  $414  over  and  above  the  credit 
given  him  by  appellee  In  said  account;  and 
that  he  had  cleared  and  grubbed  six  stations 
100  by  200  feet  on  mUe  64,  and  28  staUons 
on  miles  39  and  40,  for  which  appellee  bad 
agreed  to  pay  him  at  the  rate  of  $30  per  acre, 
whereby  he  was  entitled  to  a  further  credit 
on  appellee's  account  of  $448.  On  a  trial 
had  November  23,  1906,  O.  H.  Marsball,  as 
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«  vdtness  for  appellee,  testified  that  at  tbe 
time  covered  by  the  account  he  waa  appel- 
lee's bookkeeper  and  general  manager;  that 
ia  1902  appellee  undertook  to  constmct  (or 
the  T.  &  P.  Ry.  Co.  a  line  of  railway  from 
Sbrereport  to  Natchitoches,  In  Louisiana; 
that  apitellee  sublet  a  portion  of  the  work 
to  be  done  by  It  to  appellant,  agreeing  to 
pay  him  $30  per  acre  for  such  clearing  and 
tnrubblng  as  he  might  do  on  the  right  of  way, 
IS  cents  per  cable  yard  for  "gumbo"  moved 
t>y  him,  and  14  cents  per  cubic  yard  for  other 
-earth  moved  by  him  In  tbe  work;  that  the 
payments  to  appellant  for  the  work  he  might 
do  were  to  be  made  on  estimates  thereof  to 
he  furnished  as  It  progressed  by  the  railway 
company's  engineer;  that  the  account  sued 
apon  was  made  up  by  the  witness  from  ap- 
pellee's books,  and  covered  transactions  be- 
tween the  appellant  and  appellee  while  the 
former  waa  engaged  In  the  work  undertaken 
f>y  him  for  appellee ;  and  that  to  the  best  of 
witness'  knowledge  and  belief  the  account 
-sned  upon  was  true  and  correct  and.  unpaid. 
On  his  cross-examination  the  witness  testified 
that  he  had  no  knowledge  other  than  such  as 
he  bad  acquired  from  appellee's  books  of  any 
of  the  transactions  shown  by  the  account, 
except  those  covering  payments  of  sums  of 
money  to  appellant  and  sums  of  money  paid 
tor  him  to  the  Lee  Hardware  Company,  the 
W.  V.  Taylor  Company  and  Ardls  ft  Co. ;  that 
the  sums  so  noted  In  the  account,  aggregating 
^1,167.35,  were  paid  by  witness  In  person; 
ttiat  he  knew  nothing  about  any  Indebtedness 
ot  aivellant  to  the  Lee  Hardware  Company, 
to  the  W.  r.  Taylor  Company,  or  to  Ardls 
A  Co.;  that  the  sums  paid  to  these  parties 
aa  noted  In  the  account  were  paid  to  them 
on  the  presentation '  by  them  of  accounts 
against  appellant;  that  a  statement  shown 
to  him  by  appellanf  s  attorney,  crediting  ap- 
pellant with  $00  on  account  of  clearing  and 
smbbing  done  by  him  on  mile  64,  and  show- 
ing that  he  had  moved  2,74S  cubic  yards  ot 
"gombo"  on  miles  39  and  40,  was  made  by 
witness  November  1,  1902;  that  he  thought 
appellant  was  entitled  to  tbe  credit  of  $90, 
and  did  not  know  why  It  was  not  given  htm 
on  tbe  account  sued  upon ;  that  an  apparent 
discrepancy  In  the  account  sued  upon  and  a 
statement  exhibited  to  him  by  appellant's  at- 
torney in  the  amount  of  "gumbo"  moved  on 
miles  39  and  40  by  appellant  the  witness 
thought  was  due  to  tbe  use  by  him  In  mak- 
ing the  statement  exhibited  of  a  preliminary 
estimate  of  the  quantity  of  earth,  made  be- 
fore It  was  moved.  Appellee  ofTered  In  evl- 
-dence,  and  same  was  admitted  over  appel- 
lanf s  objection,  estimates  of  work  done  for 
the  railroad  company  on  miles  89,  40,  and  64. 
Od«  of  these  estimates  showed  that  appellant 
had  moved  3,525  cubic  yards  of  earth  and 
cleared  18JS  acres  of  land  on  miles  39  and 
40.  With  reference  to  the  13.5  acres  of  land 
tbe  estimates  showed  appellant  to  have  clear- 
ed and  grubbed  on  miles  39  and  40,  tbe  wit- 
ness Marshall  testified  that  the  same  was  a 
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mistake ;  that  the  clearing  and  grubbing  cov- 
ered by  the  item  in  the  estimate  was  really 
done,  not  by  appellant,  but  by  appellee,  and 
it  so  appeared  In  another  estimate.  Appel- 
lant otFered  no  evidence,  and  on  the  testi- 
mony hereinbefore  detailed  the  court  per- 
emptorily instructed  the  Jury  to  return  a 
verdict  for  appellee  for  the  sum  of  $S68.79, 
and  in  accordance  with  such  a  verdict  Judg- 
ment was  rendered  against  appellant.  From 
the  Judgment  so  rendered  he  appeals,  and 
by  his  assignments  of  error  insists  that  tbe 
evidence  was  wholly  insufficient  to  support  a 
finding  against  him,  that  the  court  erred  in 
peremptorily  instructing  a  verdict  against 
him,  and  that  the  court  erred  in  admitting  in 
evidence  over  his  objection  the  estimates  of 
work  done  for  the  raUroad  on  miles  39,  40, 
and  64. 

In  the  absence  of  evidence  that  appellee's 
account  books  had  been  correctly  kept,  and 
that  the  entries  therein,  from  which  the  ac- 
count declared  niton  was  made  up,  were  made 
In  the  regular  course  of  appellee's  business, 
the  books  themselves,  had  they  been  ofTered 
in  evidence  and  objected  to  on  proper  grounds, 
would  not  have  been  admissible  to  prove  the 
Indebtedness  claimed  to  exist  In  appellee's 
favor.  Baldrldge  v.  Penland,  68  Tex.  443,  4 
S.  W.  663 ;  Bupp  v.  O'Conner  et  al.,  1  Tex. 
Civ.  App.  328,  21  S.  W.  619 ;  Cahn  v.  Salinas, 
2  Wlllson'9  Civ.  Cas.  Ot  App.  {§  615,  616; 
Theus  V.  Jlpson,  3  Wlllson's  Civ.  Cas.  Ct  App. 
I  189.  It  is  obvious,  therefore,  that  the  tes- 
timony relied  upon  to  establish  the  indebted- 
ness claimed  by  appellee  against  appellant, 
bad  it  been  objected  to  on  proper  grounds, 
should  have  been,  and  doubtless  would  have 
been,  excluded  by  the  trial  court  Appellee 
might  then,  by  evidence  admissible  for  the 
purpose,  have  established  his  claim  against 
appellant  Objections  which  should  have 
been  urged  in  the  trial  court,  where  appellee 
would  have  had  an  opportunity  to  have  re- 
sorted to  other  evidence  to  prove  his  claim, 
are  for  the  first  time  urged  in  this  court 
They  cannot  be  considered  here.  U  has  been 
repeatedly  held  that  an  objection  to  the  ad- 
missibility of  evidence,  if  not  made  In  the 
trial  court,  will  not  be  entertained  on  an  ap- 
peal from  a  Judgment  based  upon  It  Insur- 
ance Co.  v.  McGregor,  63  Tex.  408;  Under- 
wood V.  Parrott,  2  Tex.  172;  Long  v.  Gar- 
nett,  69  Tex.  231;  Menslng  ▼.  Cardwell,  83 
Tex.  Civ.  App.  16,  75  S.  W.  347;  Cook  v. 
Halsell,  65  Tex.  6;  Porter  v.  Heath,  2  Will- 
son's  Civ.  Cas.  Ct  App.  i  124.  The  only  mat- 
ter, therefore,  left  for  us  to  determine  in  con- 
nection with  tbe  assignments  of  error  ques- 
tioning the  sufficiency  of  the  evidence,  is  Its 
effect  If  appellee's  books  of  account,  after 
a  proper  predicate  therefor  had  been  furnish- 
ed, had  been  admitted  in  evidence,  they  would 
have  established  prima  facie  the  Indebted- 
ness claimed  by  appellee  against  appellant 
The  contents  of  these  books,  so  far  as  they 
affected  the  account  between  the  parties,  was 
established  by  the  evidence,  of  the  witness 
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Marshall,  and  we  think  this  evidence,  ad- 
mitted wlthont  objection  from  appellant,  mast 
be  held  to  have  established,  as  the  books  it 
admitted  In  evidence  would  have  established, 
prima  facie,  the  Indebtedness  as  claimed.  If 
ao,  then  tbe  burden  resting  on  appellee  was 
discharged,  and  It  was  entitled  to  a  Judgment 
for  the  amount  sued  for,  in  the  absence  <^ 
evidence  showing  tliat  appellant  was  entitled 
to  credits  not  given  him  in  the  account  sned 
upon.  The  burden  of  proving  credits  claimed 
and  not  acknowledged  In  the  account  was 
upon  appellant.  He  offered  no  evidence  to 
establish  any  of  the  credits  claimed  by  him, 
and  the  only  evidence  In  the  record  suggest- 
ing that  he  might  be  entitled  to  a  credit  not 
acknowledged  in  appellee's  account  is  the 
testimony  of  the  witness  Marshall  that,  lie 
iMlleved  appellant  should  be  credited  by  ap- 
pellee with  $60  on  account  of  clearing  and 
grubbing  on  mile  64.  No  evidence  was  offer- 
ed by  appellant  to  show  that  he  had  done  the 
work  represented  by  this  $60,  and  he  could 
have  claimed  it  as  a  credit,  and  the  court 
could  have  allowed  it  as  a  credit,  only  on  the 
theory  that  appellee  was  in  the  attitude  of 
admitting  it  The  record  falls  to  show  any 
authority  on  the  part  of  the  witness  to  bind 
appellee  by  such  an  admission.  Therefore 
It  is  not  clear  that  it  should  have  been  al- 
lowed. The  verdict  of  the  Jury  as  directed 
by  the  court,  however,  shows  that  it  was  al- 
lowed, and  so  appellant  has  no  cause  for 
complaint  on  account  of  this  item.  There  is 
an  utter  absence  of  evidence  showing  him  to 
have  been  entitled  to  any  other  credit  against 
appellee's  claim. 

We  do  not  think  there  is  any  merit  in  ap- 
pellant's contention  that  the  court  erred  in 
admitting  in  evidence  the  estimates  furnished 
the  railroad  company  of  work  done  on  miles 
80, 40,  and  64.  According  to  the  view  we  take 
of  it,  had  these  estimates  been  excluded  by 
the  court,  on  the  evidence  remaining  it  would 
have  t>een  proper  for  the  court  to  Iiave  In- 
structed the  verdict 

The  Judgment  is  affirmed. 

On  Rehearing. 

In  his  motion  for  a  rehearing  appellant 
Insists  that  we  erred  in  holding  the  evidence 
sufficient,  prima  facie,  to  establish  the  items 
in  the  account  representing  money  paid  to 
the  Lee  Hardware  Company,  W.  F.  Taylor 
Company,  Ardis  &  Co.,  J.  Bubenstein,  and  J. 
Rubensteln  Sc  Bro.  Tliere  was  in  the  record 
no  direct  evidence  showing  Mings  to  have 
been  indebted  to  the  parties  mentioned  as 
claimed  by  them  in  their  accounts  against 
him  paid  by  appellee.  And  there  was  in  the 
record  no  evidence  showing  that  the  accounts 
were  paid  by  api)ellee  at  Mings'  request 

It  seems  to  be  well  settled  that  a  payment 
made  by  one  person  on  account  of  another 
under  such  circumstances  will  not  create  as 
against  the  party  on  whose  account  the  pay- 
ment was  made  an  obligation  in  favor  of  the 
person    making    the   payment     Crumllsb's 


Adm'r  V.  Central  Improvement  Co.,  88  W.  Va. 
890,  18  S.  B.  456,  23  L.  R.  A.  126,  and  notes, 
45  Am.  St  Rep.  872.  This  being  true,  the 
fact  ttiat  such  payment  might  be  entered  as 
an  item  of  debit  in  a  book  account  kept  by 
the  person  making  the  payment  against  tlw 
person  on  whose  account  the  payment  was 
made  would  not  relieve  the  former  of  tbe 
necessity  of  proving  as  a  part  of  his  case 
when  he  sought  a  recovery  against  the  latter 
of  the  amount  of  such  payment  that  it  was 
made  by  him  at  such  person's  instance  and 
request  The  production  and  admission  in 
evidence  of  the  Ixxtk  containing  the  account 
would  not  t>e  evidence  of  such  request.  That 
it  was  made  would  have  to  be  otherwise 
shown.  9  Am.  ft  Eng.  Ency.  Law  (2d  Ed.) 
931,  notes.  In  Cole  v.  Dial,  8  Tex.  348,  it 
was  held  that  entries  in  a  merchant's  boolcs 
of  money  loaned  or  advanced  were  not  com- 
petent evidence  to  show  stich  loan,  etc.  Wlille 
it  is  not  clear  that  a  contrary  conclusion  was 
not  reached  by  the  court  In  Ward  v.  Wheeler, 
18  Tex.  2S6,  the  refusal  to  so  extend  the  role 
admitting  a  plaintiff's  account  books  as  to 
make  them  evidence  of  such  items  seems  to 
be  supported  by  the  weight  of  authority  and 
to  be  based  on  satisfactory  reasons.  Hall  y. 
Chambersburg  Woolen  Co.,  52  L.  R.  A.  706. 
notes;  2  Ency.  Bv.  647;  and  see  notes  to 
Smith  V.  Smith,  52  L.  R.  A.  S47.  The  necessi- 
ty of  the  case  is  the  ground  upon  which  sncfa 
booka  are  admitted  as  evidence  of  an  indebt- 
edness claimed.  Frequently  they  furnish  the 
only  evidence  obtainable  of  the  existence  of 
such  indebtedness.  The  reason  for  the  rule 
does  not  apply  to  such  items  as  those  claim- 
ed in  this  case,  on  account  of  payments  made 
by  appellee  to  the  Lee  Hardware  Company, 
W.  F.  Taylor  Company,  Ardia  &  Co.,  J.  Ba- 
bensteln,  and  J.  Rubensteln  &  Bro.  The  na- 
ture of  ttiese  items  authorizes  a  presumption 
that  better  evidence  than  the  entries  in  ap- 
pellee's account  books  exists  and  is  obtainable 
to  prove  the  Indebtedness  claimed  by  appel- 
lee on  account  of  them.  Therefore,  and  be- 
cause we  believe  a  refusal  to  so  extend  the 
rule  as  to  permit  a  plaintiff  by  his  account 
txMks  alone  to  prove  as  a  debt  due  him  by  a 
defendant  a  payment  on  his  account  to  a 
third  person  will  in  most  Instances  render 
more  certain  a  due  administration  of  Jus- 
tice, the  motion  for  a  rehearing  is  granted, 
and  the  Judgment  is  reversed,  and  ttie  cause 
is  remanded  for  a  new  trial. 


ST.  LOUIS  SOUTHWESTERN  RY.  00.  OP 
TEXAS  v.   HALL.* 

(Court  of  dvil   Appeals   of  Texas.     Nov.   23, 
1007.    On  Rdiearing,  Dec.  14^  1007.) 

1.  WiTNKSSKS—BxAinNATioH— Leading  Qckb- 

TIONS. 

A  question  not  sugxesting  the  desired  att- 
gwer  is  not  leading. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent  Dig> 
vol.  BO.  Witnesses.  i8  837-&1.] 

*Writ  of  error  denied  by  Supreme  Court  Jan.  2>,  ItOS. 
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2.  EviDSHCE— Opihior  Svidbkob— STATEiaira 
OT  Facts— CoMcxcBioN  of  Witrksb. 

Statement  of  one  BTiiog  for  pergonal  Injn- 
lies  received  by  bla  team  running  away  and  be- 
coming f rigbtened  by  an  engine  that  his  team 
got  fnghtened  at  the  engine  was  the  statement 
of  a  fact,  and  not  bis  conclusion. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  20,  EJvidence,  §g  2149-2151.] 

8.  SAia!>— EXFEBT  Testivont. 

An  expert  may  testify  to  a  person's  life 
expectancy. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
rol.  20,  Evidence,  g  2311.] 

4.  Appeai.  —  Habmiess    Ebbob— S^boneottb 

Admission  or  Evidence. 

To  permit  a  life  insurance  ucent  to  testify 
to  the  life  expectancy  of  one  sumg  for  a  per- 
aonal  injury,  in  the  absence  of  a  showing  that 
he  was  not  an  expert  on  the  subject,  was  not 
reversible  error,  especially  where  the  damages 
were  not  ezceasive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  f  4156.] 

6.  Sake. 

The  error  in  permitting  plaintiff  in  a  per- 
sonel  injury  action  to  testify  in  rebuttal  that  a 
physician  testifying  for  defendant  told  plaintiff 
several  weeks  after  the  injury  to  consult  a  cer- 
tain physician  about  his  injury  was  harmless. 

On  Rehearing. 

6.  Same— Absionitient  or  Ebbob— Spechtiro 
Ebbob. 

Under  court  rule  24,  providing  that  an  as- 
signment of  error  must  distinctly  specify  the 
grounds  of  error  relied  on,  or  the  error  is  waived, 
an  assignment  of  error  allowing  plaintiff  to  state 
that  a  certain  physician  had  tola  him  to  consult 
a  certain  other  physician  for  his  injuries  was 
Insufficient  to  permit  review  on  appeal  of  the 
action  of  the  trial  court  in  allowing  plaintiff  to 
state  that  such  physician  had  told  nim  that  his 
injuries  were  serious  and  permanent. 

Appeal  from  District  Coort,  Hunt  County ; 
B.  K  Porter,  Judge. 

Action  by  J.  K.  Hall  against  the  St.  Louis 
Southwestern  Railway  Company  of  Texas. 
From  a  Judgment  for  plaintifF,  defendant  ap- 
peals.   Affirmed. 

B.  B.  Perkins,  D.  Upthegrove,  and  Temple- 
ton,  Crosby  &  Dlnsmore,  for  appellant  Ev- 
ans &  Elder  and  Robt  F.  Spearman,  for  ap- 
pellee. 

TALBOT,  J.  This  Is  the  third  appeal  In 
tlilB  case.  See  81  S.  W.  671,  10  Tex.  Ct  Rep. 
96;  85  S.  W.  786,  98  Tex.  480,  12  Tex.  Ct  Rep, 
877;  92  S.  W.  1079,  15  Tex.  Ct  Rep.  869.  It 
Is  a  suit  brought  by  appellee.  Hall,  to  recover 
damages  for  personal  Injuries  received  by  him 
tbrough  the  negligent  operation  and  move- 
ment of  one  of  appellant's  engines  by  its  serv- 
anta  In  charge  thereof,  while  appellee  was  in 
the  act  of  driving  bis  wagon  and  team  over  a 
public  street  crossing  in  Wolfe  City,  Tex., 
whereby  appellee's  horses  were  frightened 
and  cansed  to  mn  away,  and  throw  him  from 
the  wagon.  Appellant  answered  by  a  general 
denial  and  a  plea  of  contributory  negligence 
on  the  part  of  appellee.  From  a  Judgment 
In  favor  of  appellee  for  the  sum  of  $2,250  ap- 
pellant has  appealed. 

The  evidence  warrants  the  following  con- 
dnaiona  of  fact:    On  August  29,  1802,  appel- 


lee, while  driving  his  wagon  and  team,  ap- 
proached the  appellant's  railroad  at  a  public 
street  crossing  in  Wolfe  City.  When  he 
reached  a  point  near  said  crossing,  he  ob- 
served one  of  appellant's  locomotive  engines 
standing  near  and  headed  toward  the  cross- 
ing. He  stopped  his  team  in  view  of  appel- 
lanffl  servants  operating  said  engine,  and 
awaited  for  a  time  its  movements.  The  en- 
gine did  not  move,  and  he  undertook  to  drlvs 
over  the  crossing.  'When  his  team  got  fairly 
upon  the  crossing,  the  servants  of  appellant; 
seeing  appellee's  position,  negligently  com- 
menced to  propel  and  move  the  engine  at  a 
rapid  rate  of  speed  towards  appellee  and  over 
said  crossing,  passing  within  a  short  distance 
of  his  wagon,  making  considerable  noiae  and 
emitting  steam.  By  reason  of  the  proximity 
of  said  engine,  its  sudden,  and  rapid  move- 
ments, and  the  noise,  etc.,  made  thereby,  ap- 
pellee's horses  became  frightened,  ran  away, 
and  threw  him  from  the  wagon  to  the  ground 
with  great  force,  permanently  Injuring  him 
In  different  parts  of  the  body.  The  appellee 
was  not  guilty  of  contributory  negligence, 
and  sustained  damages  in  the  amount  award- 
ed by  the  verdict  of  the  Jury. 

There  was  no  error  in  admitting  the  tes- 
timony complained  of  in  appellant's  first  as- 
signment The  question  was  not  leading,  in 
that  it  did  not  suggest  the  desired  answer. 
Neither  did  it  call  for  an  opinion  or  conclu- 
sion of  the  witness.  It  sought  to  elicit,  and 
the  answer  tended  to  show,  one  of  the  inju- 
ries appellee  claimed  to  have  suffered. 

Nor  do  we  think  the  court  erred  in  per- 
mitting the  appellee  to  testify:  "They  [the 
team]  got  frightened  at  the  engine  When  the 
bell  commenced  ringing  and  at  the  steam. 
They  started  right  then  when  they  run  to- 
ward them."  We  think  the  appellee  was  in 
a  position  to  know  what  frightened  his  hors- 
es and  caused  them  to  run  away,  and  the  tes- 
timony quoted,  and  of  wblch  complaint  Is 
made  by  appellant's  second  assignment  of  er- 
ror, was  the  statement  of  a  fact  and  not  the 
mere  expression  of  the  opinion  or  conclusion 
of  the  witness.  Besides  the  witness  Georgia 
Rowe  testified,  without  objection,  to  the  same 
effect.  In  that  she  says:  "When  the  engine 
started  towards  blm,  the  team  became  fright- 
ened.   The  engine  scared  the  team." 

Appellant's  fourth  assignment  of  error  com- 
plains that  the  court  erred  in  permitting  the 
witness  Mattox  to  state,  over  its  objection, 
the  life  expectancy  of  a  man  of  appellee's 
age.  This  testimony  was  objected  to  on  the 
ground  that  the  witness  had  not  qualified  to 
answer,  and  was  but  an  opinion  and  conclu- 
sion of  the  witness.  The  objection  was  over- 
ruled, and  the  witness  answered,  "Twenty-six 
and  seventy-two  one-bundredths  years."  The 
witness  had  testified  that  he  was  a  life  Insur- 
ance agent  and  represented  the  Mutual  Life 
Insurance  Company;  and,  while  we  regard 
such  statements  as  meager  proof  of  his  quali- 
fication to  speak  concerning  the  matter  Inter- 
rogated about,  yet  we  think  tb^  point  lalsed 
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Is  insofDcIent  to  warrant  a  reverBal  of  the 
case.  An  expert  may  give  such  testimony, 
and.  In  the  absence  of  any  showing  or  effort 
to  show  that  the  witness  Mattox  was  not  an 
expert  upon  the  subject  Inquired  about,  we 
are  Inclined  to  the  opinion  bis  answers  were 
sufficient  to  authorize  the  reception  of  his 
testimony  as  such.  Besides,  the  testimony 
bore  on  the  amount  of  the  damages  sustained 
by  appellee,  and  there  Is  no  complaint  that 
the  judgment  Is  excessive. 

Appellant's  fifth  assignment  points  out  no 
reversible  error.  It  simply  cmnplalns  that 
"the  court  erred  In  permitting  plaintiff,  while 
testifying  In  his  own  behalf  in  rebuttal,  to 
state  that  Dr.  Will  Cftntrdl,  a  witness  for 
the  defendant  and  who  treated  plaintiff  at 
the  time  of  the  Injury  and  for  a  long  time 
thereafter,  told  plaintiff  several  weeks  after 
the  Injnry  to  consult  Dr.  Roberts  about  his 
Injuries.  Defendant's  counsel  objected  to  the 
question  as  to  what  Dr.  Gantrell  told  plain- 
tiff, because  it  called  for  hearsay  testimony, 
and  because  no  predicate  had  been  laid  for 
the  question  and  answer,  and  because  the 
matter  inquired  about  was  immaterial  and 
Irrelevant"  We  think  the  predicate  was  suf- 
ficiently laid;  but.  If  It  be  conceded  that  the 
objection  should  have  been  sustained,  It  Is 
difficult  to  conceive  how  the  statement  of  the 
witness  that  "Dr.  Cantrell  told  plaintiff  sev- 
eral weeks  after  the  injury  to  consult  Dr.  Rob- 
erts about  his  Injuries"  could  have  Injurious- 
ly affected  the  rights  of  appellant  Clearly, 
It  the  admission  of  the  statement  was  error. 
It  was  harmless  error. 

The  sixth  asslgnmoit  will  be  overruled. 
The  question  and  answer  complained  of  were 
made  the  subject  of  an  assignment  of  error 
on  a  former  appeal  of  this  case,  and  by  the 
Court  of  Civil  Appeals  for  the  Third  District 
decided  adversely  to  appellant's  contention. 
81  8.  W.  671,  10  Tex.  Ct  Rep.  96. 

The  seventh  and  eighth  assignments  com- 
plain, respectively,  of  the  third  and  fourth 
paragraphs  of  the  court's  charge.  We  have 
carefully  considered  the  correctness  of  these 
charges  as  applied  to  the  facts,  and  conclude 
that  there  Is  no  such  error  In  either  of  them 
as  requires  a  reversal  of  the  case.  The  sev- 
enth is  not  upon  the  weight  of  the  evidence, 
or  otherwise  erroneous,  as  complained  of. 
When  considered  with  reference  to  all  the 
testimony  adduced,  It  Is  a  fair  application  of 
the  law  to  the  facts.  The  eighth  paragraph, 
when  taken  and  construed  with  other  parts 
of  the  main  charge  and  special  charges  given 
at  the  request  of  the  appellant.  Is  not,  we  be- 
lieve, subject  to  the  criticism  "that  It  tells 
the  jury  that  the  exercise  of  the  proper  de- 
gree of  care  by  defendant's  servants  in  charge 
of  the  engine  at  the  time  of  the  Injury  would 


be  a  defense  to  the  cause  of  action  upon  con- 
dition that  the  engine  was  60  or  more  feet 
away  from  the  road  crossing  and  was  moving 
at  a  moderate  rate  of  speed,  when  the  exer- 
cise of  such  care  was  a  complete  defense 
without  regard  to  where  the  engine  was  or 
the  speed  with  which  It  was  moving."  If 
the  defense  of  ordinary  care,  in  the  respect 
mentioned,  was  not  sufficiently  submitted  la 
the  court's  main  charge,  the  same  was  fully 
cured  by  special  charges  requested  and  g^lv- 
en,  and  especially  by  special  Charge  No.  2. 

No  reversible  error  Is  disclosed  by  any  of 
appellant's  assignments  of  error;  and  the 
judgment  Is  affirmed. 

On  Rehearing. 

Appellant's  fifth  assignment  of  error,  at- 
tacking the  court's  action  In  permitting  plain- 
tiff to  state  what  Dr.  Cantrell  "told  plain- 
tiff," does  not  cbmplain  that  the  court  erred 
In  allowing  the  witness  to  testify  "that  Dr. 
Gantrell  told  him  that  he  [plalntlfl!]  had  a  se- 
rious Injury  In  the  shoulder,  and  that  the 
muscle  was  detached  and  that  the  Injnry 
would  last  as  long  as  be  lived."  The  assign- 
ment, as  indicated  In  the  original  opinion.  Is 
Blmp^  as  follows:  "The  court  erred  In  per- 
mitting plaintiff,  while  testifying  In  his  own 
behalf  in  rebuttal,  to  state  that  Dr.  Will 
Cantrell,  a  witness  for  the  defendant  and 
who  treated  plaintiff  at  the  time  of  the  Injury 
and  for  a  long  time  thereafter,  told  plaintiff 
several  weeks  after  the  Injury  to  consult 
Dr.  Roberts  about  his  injuries.  Defendant's 
counsel  objected  to  the  question  as  to  what 
Dr.  Cantrell  told  plaintiff,  because  it  called 
tot  hearsay  testimony,  and  because  no  predi- 
cate had  been  laid  for  the  question  and  an- 
swer, and  because  the  matter  Inquired  about 
was  immaterial  and  irrelevant."  An  assign- 
ment of  error  must  distinctly  specif  the 
grounds  of  error  relied  on,  and.  If  not  so  spec- 
ified, shall  be  considered  as  waived.  Rule 
2.  If  the  plaintiff  was  permitted  to  testify, 
over  the  objection  of  appellant,  to  the  effect 
that  Dr.  Cantrell  told  him  that  he  (plaintiff) 
had  received  an  injury  to  the  shoulder,  etc., 
and  that  such  Injury  was  permanent,  and  ap- 
pellant desired  that  action  of  the  court  re- 
viewed. It  should  have  been  distinctly  pointed 
out  by  Its  assignment  of  error.  This  was  not 
done;  and  hence  that  specific  question  was 
not  before  us.  We  will,  however,  add  that 
if  It  can  be  said  the  question  was  raised  by 
the  assignment  of  error,  then  we  are  of  the 
opinion  that  the  predicate  fpr  the  admission 
of  the  testimony  was  sufficiently  laid. 

Adhering  to  our  original  conclusion  that  no 
error  Is  disclosed  requiring  a  reversal  of  the 
case,  the  motion  for  rehearing  will  be  over- 
ruled. 
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FELSBEBG  y.  MOORE. 
(Supreme  Goutt  of  Arkansas.     Nov.  2fi,  1907.) 

1.  AfPXAir-BEViEW— QuKsnona  Nor  Raised 
in  Tbiai.  Coubi. 

Where  the  seller  did  not  request  an  in- 
struction that  there  was  no  evidence  on  a  point 
material  to  be  proved  by  plaintifl,  be  cannot 
present  the  point  for  the  first  time  on  appeal, 
though  tli«  proof  warranted  the  living  of  such 
a  cliarge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  {  1309.] 

2.  Sales— CoNTKACis—GoRBTBUonon  —  Tm 
or  Paticeiit. 

A  contract  for  the  sale  of  goods,  to  be  paid 
for  as  delivered,  contemplates  that  the  delivery 
and  payment  shall  be  concurrent  acta,  and  the 
seller  cannot  justify  a  failure  to  deliver  on  the 
gioond  that  the  buyer  failed  to  otCer  the  price 
in  advance. 

[£<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales.  H  231,  232.] 
8.  Sake— Tekdbb  or  Faticeht— Ezousa  fob 

Failube  to  Tendeb. 

Where,  in  an  action  for  breach  of  contract 
for  the  sale  of  goods,  the  seller  showed  that  he 
offered  to  deliver,  but  was  prevented  by  the 
buyer's  refusal  to  accept,  and  the  buyer  showed 
that  the  seller  refused  to  allow  the  buyer  to  in- 
spect the  goods  when  offered,  the  question  of  a 
tender  of  the  price  was  not  in  issue. 
4.  Same— Rehedies  or  Bitteb  —  Aonoir  tob 

Bbbach  of  Contbaot. 

A  contract  for  the  sale  of  a  specified  quan- 
tity of  lumber  at  a  fixed  price  required  delivery 
at  a  designated  place  as  needed.  The  seller  no- 
tiifled  the  buyer  that  he  must  accept  lumber  be- 
fore a  specified  time,  that  the  lumber  was  on  a 
car  at  a  station,  and  that  he  should  send  a  man 
to  inspect  it.  The  buyer  sent  a  man  to  inspect, 
but  the  seller  did  not  permit  him  to  inspect  it 
Held,  that  the  buyer,  in  an  action  for  breach 
of  contract,  was  entitled  to  recover. 

Appeal  from  Circuit  Court,  Clay  County; 
L.  C.  Going,  Special  Judge. 

Action  by  J.  W.  Moore  against  Will  Veto- 
berg.  F1x>in  a  Judgment  for  plaintiff,  defend- 
ant appeala,    Affirmed. 

Appellee  alleged  that  on  or  about  the  Ist 
of  August,  1905,  appellant  agreed  to  sell  to 
appellee  40,000  feet  of  No.  2  'common  pine 
flooring,  4  Inches  wide,  well  seasoned,  to  be 
paid  for  as  delivered  at  $18  per  1,000 ;  that  the 
flooring  was  to  be  delivered  at  shed  in  rear 
of  Barnes'  building  as  needed.  Appellee  al- 
leged breach  of  the  contract  to  bis  damage 
In  the  sum  of  $280,  for  which  he  prayed  judg- 
ment Appellant  in  answer  alleged  that  there 
was  no  definite  time  fixed  in  which  the  lum- 
ber should  be  delivered,  and  that  within  a 
reasonable  time  after  the  execution  of  the 
contract  he  offered  to  deliver  the  lumber  at 
the  contract  price,  and  that  appellee  refused 
to  accept  same.  He  therefore  denied  iiability. 
The  contract  is  as  follows: 

"I  hereby  agree  to  sell  to  J.  N.  Moore,  40,- 
000  ft  No.  2  common  pine  flooring,  four 
inches  wide,  well  seasoned,  to  be  paid  as  de- 
livered at  $18.00  per  M.,  said  flooring  to  be 
delivered  at  shed  in  rear  of  W.  F.  Barnes' 
building,  on  West  Second  street,  as  needed. 
[Signed]    Will  Felsberg. 

"I  hereby  accept  the  above  offer.    [Signed] 

3.  N.  Moorb" 


Appellee  Is  uncertain  when  this  contract 
was  executed,  but  appellant  fixes  the  date  as 
the  13th  day  of  July,  1906.  On  behalf  of  ap- 
pellee, the  proof  tended  to  show-  that  on  the 
13th  day  of  July,  1905,  he,  in  conjunction 
with  one  Barnes,  began  the  erection  of  a 
building  with  concrete  blocks,  88  feet  6  In- 
ches by  77  feet,  2  stories  high.  Appellee  com- 
menced the  building  with  the  expectation  of 
completing  It  as  soon  as  he  could,  but  a  num- 
ber of  things  combined  to  delay  In  its  con- 
struction, such  as  a  failure  to  get  the  con- 
crete, and  the  blocks,  the  man  employed  to 
lay  the  blocks  giving  up  his  contract,  and 
the  rainy  weather.  Appellee  expected  delays, 
but  did  not  foresee  the  things  mentioned.  He 
did  not  know  Just  when  he  would  need  the 
lumber,  and  when  he  could  get  it,  and  that 
is  the  reason  the  words  were  put  in  the  con- 
tract, "as  needed."  With  reference  to  the 
time  the  limiber  should  be  delivered,  appel- 
lee said  he  wanted  It  as  soon  as  he  "needed 
It"  It  was  shown,  on  behalf  of  appellee,  that 
when  appellant  came  to  him,  and  demanded 
that  he  take  the  lumber  at  once,  he  replied 
to  ai^pellant  that  he  did  not  know  what  be 
bad,  and  could  not  take  It  until  he  saw  it 
whereupon  appellant  said:  "Get  somebody  to 
go  look  at  it"  Appellee  then  requested  one 
Black,  a  lumber  dealer,  to  examine  the  liun-: 
ber  for  him,  and  see  If  It  was  No.  2  com- 
mon pine  flooring,  and  Instructed  him.  If  the 
lumber  was  of  the  grade  he  (appellee)  had 
ordered,  to  have  It  sent  around.  Black,  on 
behalf  of  appellee,  testified  that  at  the  re- 
quest of  appellee,  he  went  to  the  side  track 
near  the  depot  where  the  lumber  was,  to  see 
the  lumber ;  that  he  met  appellant  there,  and 
Informed  him  that  he  was  sent  there  by  ap- 
pellee to  look  at  the  lumber ;  and  that  appel- 
lant replied  that  "I  need  not  mind,  that  he 
was  going  to  unload  It  In  his  shed."  Appel- 
lee proved  that  the  value  of  lumber  of  the 
kind  mentioned  in  the  contract  at  the  time  he 
demanded  same  of  appellant,  and  when  ap- 
pellant refused  to  deliver  It,  was  $20  per 
1,000  feet  This  was  some  time  in  February 
or  Marc^,  1906. 

On  behalf  of  appellant,  the  evidence  tend- 
ed to  show  that  appellee  said  he  wanted  the 
lumber  as  soon  as  he  cotild  get  It  Appellant 
ordered  the  lumber  In  a  few  days  after  the 
contract  was  made,  on  the  26th  of  July.  It 
came  on  the  3d  and  10th  of  August  Appel- 
lant went  to  appellee  when  the  first  car  came, 
and  notified  appellee.  He  said,  all  right,  he 
would  see  about  It  The  third  time,  he  told 
appellee  if  he  did  not  take  It  by  noon  the 
"contract  would  be  off."  He  also  told  appel- 
lee that  he  (appellee)  would  have  to  pay  ap- 
pellant for  the  lumber.  Appellant  denied  that 
Black  saw  him  about  the  lumber.  He  said 
that  he  told  Bradford,  bis  agent  in  charge 
of  the  lumber,  that,  if  appellee  did  not  come 
by  noon  of  a  certain  day  to  take  the  lumber, 
to  hold  same  for  appellant  He  said  that  he 
told  appellee  that  he  would  haul  the  lumber 
down  If  appellee  wgul^^^  ^bU,^|(>  He 
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wanted  appellee  to  pay  him  for  tbe  lamber. 
Appellee  said  he  would  see  about  It.  Ajy- 
pellant  ordered  the  lumber  especially  for  ap- 
pellee. It  was  shown  that  the  vulue  of  lum- 
ber from  August  8d  to  the  10th  was  $12.75 
per  1,000  feet 

Tbe  court  gave  the  following  instructions: 

"(1)  In  this  case  the  plalntifT  sues  the  de- 
fendant, and  seeks  to  recover  damages  for 
the  alleged  breach  of  a  certain  contract 
Plaintiff  contends  that  he  entered  into  a  writ- 
ten contract  with  the  defendant,  by  the  terms 
of  which  he  purchased  from  the  defendant 
40,000  feet  of  No.  2  common  pine  flooring, 
four  Inches  wide,  and  well  seasoned,  at  $18 
per  1,000,  to  be  paid  for  as  delivered,  and  to 
be  delivered  as  needed,  and  the  defendant  fail- 
ed to  deliver  said  lumber  in  accordance  there- 
with, and  that  by  reason  of  said  failure  be 
has  been  damaged. 

"(2)  The  defendant  admits  the  execution  of 
alleged  contract,  and  that  be  failed  to  deliver 
said  lumber  In  accordance  therewith,  but  de- 
nies that  his  failure  to  do  so  resulted  from 
bis  negligence  or  refusal,  and  says  that  he 
offered  to  deliver  said  lumber  to  plaintiff 
within  a  reasonable  time  after  tbe  date  of 
said  contract,  but  that  plaintiff  neglected  and 
refused  to  receive  and  pay  for  tbe  same. 

"(S)  Under  tbe  terms  of  this  contract,  it 
was  contemplated  by  tbe  parties  that  tbe 
lumber  should  be  delivered  within  a  reason- 
able time  after  tbe  date  of  said  contract 

"(4)  The  question  of  what  was  a  reasonable 
time  in  which  to  deliver  said  lumber  under 
said  contract  Is  a  question  for  you  to  deter- 
mine, and  In  arriving  at  your  conclusion  upon 
this  proposition  you  will  take  into  considera- 
tion the  question  of  whether  or  not  tbe  plain- 
tiff told  the  defendant  what  use  be  intended 
to  make  of  said  lumber,  tbe  conduct  of  the 
parties,  and  the  other  facts  and  circumstan- 
ces connected  with  the  case. 

"(5)  If  plaintiff  told  the  defendant  that  the 
lumber  was  to  be  used  in  tbe  construction  of 
a  certain  building,  then  you  will  take  Into 
consideration  what  would  be  a  reasonable 
time  to  prepare  said  building  for  the  use  of 
said  lumber ;  and.  If  defendant  offered  to  de- 
liver said  lumber  before  the  time  which  tbe 
parties  contemplated  it  should  be  delivered, 
such  offer  does  not  excuse  bis  failure  to  sub- 
sequently deliver  said  lumber  within  a  rea- 
sonable time. 

"(0)  If  you  find  from  ttie  evidence  that  on 
August  8,  1905,  defendant  told  plaintiff  that, 
unless  be  accepted  and  received  said  lumber 
before  noon  of  that  date,  he  would  consider 
the  contract  broken,  and  that  said  plaintiff 
did  not  accept  and  receive  said  lumber  by 
the  time  mentioned,  then.  If  you  believe  that 
offer  was  within  a  reasonable  time  after  tbe 
date  of  the  contract  you  will  find  for  tbe 
defendant 

"(7)  But  if  you  find  from  the  evidence  that 
the  defendant  on  August  8,  1906,  demanded 
of  the  plaintiff  payment  for  the  lumber  be- 
fore delivery,  and  that,  upon  plaintiff's  re- 


fusal to  comply,  repudiated  said  contract, 
you  will  find  for  the  plaintiff. 

"(8)  If  you  find  from  the  evidence  that  tbe 
defendant  offered  to  deliver  tbe  lumber  to 
the  plaintiff  within  a  reasonable  time  after 
the  contract  was  made,  and  plaintiff  refus- 
ed to  receive  samei  you  will  find  for  tbe  de- 
fendant 

"(9)  If  you  find  for  the  plaintiff,  the  meas- 
ure of  his  damages  will  be  the  difference  be- 
tween the  contract  price  and  tbe  market  val- 
ue of  said  lumbffl*  at  the  time  it  should  have 
been  delivered  under  the  contract 

"(10)  You  are  instructed  that  If,  on  or  about 
August  8,  1005,  and  after  be  bad  notified 
plaintiff  that  he  must  accept  the  lumber  be- 
fore noon,  the  defendant  notified  plaintiff 
that  the  lumber  was  on  tbe  car  at  the  sta- 
tion, and  to  come  or  send  a  man  to  inspect 
It,  and  plaintiff  at  once  sent  a  man  to  in- 
spect the  lumber,  and  that  this  man  was  not 
permitted  by  defendant  to  inspect  the  lum- 
ber, then  yon  will  find  for  the  plaintiff." 

There  was  a  verdict  for  appellee  for  $140. 
Judgment  was  entered  accordingly,  motion 
for  new  trial  reserving  the  exceptions  saved 
was  overruled,  and  this  appeal  taken. 

3.  L.  Taylor  and  D.  Hopson,  for  appellant. 
O.  B.  Oliver,  for  appellee. 

WOOD,  J.  (aftor  stating  tbe  facts  as  above). 
Appellant  contends  that  there  is  no  evidenoe 
of  a  vtriUlngness  on  the  part  of  appellee  to  com- 
ply with  his  contract,  shown  by  a  tender  of 
the  amount  of  the  piuchase  money  due  under 
the  contract,  or  by  an  offer  to  pay  same  when 
the  lumber  was  offered  for  delivery,  or  when 
it  should  have  been  delivered.  Appellant  did 
not  request  specific  Instructions  covering  this 
phase  of  the  case,  which  he  presents  here  for 
the  first  time.  He  is  not  therefore  entitled 
to  a  reversal  on  that  grround,  even  if  the 
proof  had  warranted  the  giving  of  such  re- 
quests. St  Louis,  I.  M.  &  a  Ry.  Co.  v.  Bar- 
nett,  65  Ark.  255,  45  S.  W.  650;  State  Mutual 
Ins.  Co.  V.  Labourette,  71  Ark.  242,  74  &  W. 
300, 100  Am.  St  Rep.  63;  Newtcm  ▼.  Russian, 
74  Ark.  88,  85  S.  W.  407;  Schenck  v.  Griffith, 
74  Ark.  557,  86  8.  W.  850;  Williams  v.  Ben- 
nett, 75  Ark.  812,  88  S.  W.  600,  112  Am.  St 
Rep.  57.  But,  under  tbe  plain  terms  of  the 
contract,  appellant  could  not  Justify  a  failure 
to  deliver  the  lumber,  on  tbe  ground  that  ap- 
pellee bad  not  tendered  or  offered  In  advance 
to  pay  tbe  purchase  price.  Tbe  lumber  was 
to  be  paid  for  "as  delivered."  Tbe  most  that 
can  be  said  of  this  language  is  that  it  con- 
templated that  tbe  delivery  and  payment 
should  be  concurrent  acts,  not  that  payment 
should  precede  delivery.  But  the  uncontro- 
verted  proof  is  that  there  was  no  delivery  In 
this  case,  and  hence  no  tender  of  payment 
was  called  for.  Under  the  most  favorable 
view  of  the  evidence  for  appellant,  he  was 
not  only  ready,  and  offered  to  deliver,  but  was 
prevented  from  doing  so  by  appellee's  refus- 
ing to  accept  On  tbe  other  hand,  tbe  proof 
on  behalf  of  appellee  warra^ted^a^flnding  tQ 
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the  effect  that  appellant  refused  to  allow  ap- 
^lellee  to  Inspect  the  Inmber  when  It  was  of- 
fered, and  therefore  prevented,  by  his  own 
conduct,  the  acceptance  of  the  lumber  by 
appellee.  Under  these  circumstances,  we  do 
not  see  that  the  gneetion  of  a  tender  or  of- 
fer to  pay  the  purchase  money  was  an  issue 
In  the  case. 

We  find  no  error  in  Instructions  7  and  10. 
Indeed,  the  charge  of  the  court  as  a  whole 
was  a  full  and  fair  presentation  of  the  law 
applicable  to  the  issues.  There  was  ample 
eTldence  to  sustain  the  verdict. 

Tbe  jodgm^it  la  correct,  and  is  affirmed. 


CHICAGO,  S.  I.  ft  P.  RT.  00.  t.  STATE. 
(Supreme  Court  of  Ai^anaaa.     Nov.  25,  1907.) 

1.  OoRPOBATTORS— Actions— Defenses. 

Where  the  complaint  alleges  that  defendant 
ia  a  corporation,  a  denial  oi  corporate  exist- 
ence is  a  defense. 

[Ed.  Note.— For  cases  in  point,  "««  Cent  Die. 
vol  12,  Corporations.  U  a06it-2081.J 

2.  Plbadiho— Arswkb— AKBiainTr. 

Where  the  complaint  alleges  that  defendant 
ia  a  corporation  owning  and  operating  a  rail- 
road, an  answer  denying  that  defendant  is  a  cor- 
poration owning  and  operating  a  railroad  is  am- 
biguous, and  bad  both  at  common  law  and  under 
the  Code. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  |  40;  vol.  12;  OorporationB, 
H  205^  2073.]  --.        ^ 

3.  Statutes— CoNBTBUcnoK. 

In  construing  a  Btatute  regard  must  be  had 
to  its  various  provisions,  and  such  effect  given 
them  as  they  mdicate  they  were  intended  to 
have,  and  as  will  render  the  statute  operative. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  44,  Statntea,  gf  2S9-26&] 

4.  Raiuoads— Oferatioh— Statdtobt  Bxoc- 
Ultionb— "Owning." 

A  railway  corporation  operating  a  line  of 
railroad  is  the  corporation  "owning"  the  rail- 
road within  Kirby's  Dig.  I  6595^  imposing  a 
p^alty  on  a  corporation  "owning"  a  railroad 
for  falling  to  equip  its  locomotives  with  bells 
or  whistles,  etc. 

A]n>eal  from  Cirtnilt  Court,  Saline  County ; 
W.  H.  Evans,  Special  Judge. 

Action  by  the  state  against  the  Chicago, 
Rock  Island  ft  Pacific  Railway  Company. 
From  a  Judgment  for  plalntifl!,  defendant  ap- 
peals   Affirmed. 

Bnzbee  ft  Hicks,  for  appellant  Wm.  F. 
Klrby,  Atty.  Gai.,  and  Daniel  Taylor,  Asst 
Atty.  Oea,  for  the  Stata 

HART,  J.  A  penalty  of  $200  was  recover- 
ed from  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  in  a  civil  action  brought 
by  the  state  because  of  a  violation  of  section 
6585  of  Kirby'B  Digest,  which  reads  as  fol- 
lows: "A  bell  of  at  least  thirty  pounds 
weight,  or  a  steam  whistle,  shall  be  placed 
on  each  locomotive  or  engine,  and  shall  be 
rang  or  whistled  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  said 
road  Shall  cross  any  other  road  or  street 
and  be  kept  ringing  or  whistling  ontll  it 
shall  have  crossed  said  road  or  street,  under 


a  penalty  of  two  hundred  dollars  for  every 
neglect,  to  be  paid  by  the  corporation  owning 
the  railroad,  one  half  tliereof  to  go  to  the 
informer  and  the  other  half  to  the  county; 
and  the  corporation  shall  also  be  liable  tot 
all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect" 

The  defendant  asks  that  the  case  be  re- 
versed because  no  proof  of  Its  corporate  tx- 
Istence  was  offered.  The  state  contends  that 
the  answer  of  the  defendant  was  not  suffi" 
ciently  certain  to  put  that  fact  in  issue.  The 
complaint  alleged  "that  the  defendant  is  a 
corporation  owning  and  operating  a  line  of 
railway  nmning  tbrou^  Saline  county.  Ark." 
The  answer  in  traversing  this  allegation  used 
this  language:  "It  denies  that  it  Is  a  cor- 
poration owning  and  operating  a  line  of  rail- 
way running  through  Saline  county,  Ark." 
In  this  case  a  denial  of  corporate  existence 
is  a  defense,  and,  as  stated  by  Judge  Rid- 
dick  in  the  case  of  J.  I.  Porter  Lumber  Co. 
V.  Hill,  72  Ark.  66,  77  a  W.  906:  "This 
form  of  dental  is  ambiguous,  and  has  be«s 
frequently  condemned  both  at  the  common 
law  and  under  the  Code." 
'  The  appellant  also  contends  that  it  is  not 
the  owner  of  the  railroad  within  the  meaning 
of  the  statute.  This  precise  question  was 
determined  in  the  case  of  State  of  Ma,  to  the 
Use  of  Ray  County,  v.  Railroad  Co.,  46  Mo. 
Ak>.  466,  in  which  the  court  said:  "If  the 
defendant  was  at  the  time  in  the  -possession 
of,  and  running  and  operating,  the  railroad 
in  question,  it  was  presumptively  the  owner; 
and,  in  the  absence  of  a  contrary  showing, 
the  court  would  be  authorized  in  holding  de- 
fendant to  be  the  owner.  More  than  this, 
whether  the  defendant  was  operating  this 
railroad  as  absolute  owner,  lessee,  or  other- 
wise, it  was  liable  for  the  violation  by  it  of 
the  provisions  of  this  statute.  It  filled  the 
requirement  of  'owner*  under  this  statute." 
The  Missouri  Btatute  requires  the  giving  of 
the  statutory  signals,  "under  a  penalty  of 
|20  for  every  neglect  of  tlie  provisions  of 
this  section  to  be  paid  by  the  corporation 
owning  the  railroad."  To  the  same  effect, 
see  Proctor  v.  Railroad  Co.,  64  Mo.  112; 
Camp  V.  Rogers,  44  Conn.  291;  Parker  t. 
Railroad  Co.,  79  Minn.  872.  82  N.  W.  673; 
B.  ft  O.  R.  R.  Oo.  V.  Walker,  40  Ohio  St  677, 
16  N.  B.  476;  Schott  v.  Harvey,  106  Pa.  222, 
61  Am.  Rep.  201.  This  court  has  held  that 
"a  foreign  corporation,  which  is  the  lessee 
of  a  railroad  in  the  state  is  liable,  imder  the 
statute  requiring  railroads  to  erect  stock 
gape  where  the  road  passes  through  incloaed 
lands";  and  the  reason  given  is  that  "our 
statutes  provide  that  any  railroad  corpora- 
tion of  another  state  leasing  any  railroad  tn 
this  state  shall  become  subject  to  all  the  reg- 
ulations and  provisions  of  law  governing  rail- 
roads in  this  state,  and  held  liable  for  the 
violation  of  any  such  laws."  St  Louis  &  S. 
F.  R.  Co.  V.  Hale  (Ark.)  100  S.  W.  1148. 

In  the  construction  of  statutes,  regard  must 
be  had  to  their  various  provisions,  and  Budt 
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effect  given  them  as  the  provlsiomfl  indicate 
they  were  intended  to  have,  and  as  will  ren- 
der the  statute  operative;.  We  are  of  the 
opinion  that  the  operating  corxmratlon  is  the 
"corporation  owning  the  railroad"  within  the 
meaning  of  the  statute.  The  testimony  for 
the  state  (and  none  was  oftered  by  the  de- 
fendant) shows  that  the  railroad  In  question 
was  operated  by  the  defendant. 
Judgment  affirmed. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  r.  ADAMS. 

(Supreme  Court  of  Arkanias.    July  16,  1907.) 

1.  Raitboads — Operation — Stock  Guards. 

Under  Kirby's  Dig.  i  6644,  requirinK  every 
railroad  on  10  days'  notice  from  the  owner  of 
the  lands  through  which  its  road  runs  to  con- 
struct stock  guards  and  keep  same  in  repair,  a 
notice  by  a  tenant  of  the  lands  is  insufficient, 
and  the  notice  must  be  given  by  the  owner,  who 
may  authorize  a  notice  in  his  own  name  by  the 
tenant. 

2.  Same. 

Under  Kirby's  Dig.  |  6644,  requiring  every 
railroad  en  10  days'  notice  to  construct  stock 
guards  and  keep  tlie  same  in  repair,  notice  to  re- 
pair is  as  essential  as  notice  to  construct,  and 
must  be  given. 

Appeal  from  Circuit  Court,  Pulaski  (boun- 
ty;   Edward  W.  WInfleld,  Judge. 

Action  by  Dean  Adams  against  the  Chicago, 
Rock  I^lfend  dc  Pacific  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reriersed  and  rendered  for  defendant. 

Busbee  &  Hl(^  for  appellant  W.  S.  Mc- 
Cain, for  appellee. 

BATTLE,  J.  Dean  Adams  alleged  In  his 
complaint  that  during  the  year  1905,  and  for 
about  one  month  thereafter,  "he  was  the  own- 
er and  occupant  as  a  tenant  of  an  Inclosed 
parcel  of  land  in  the  county  of  Pulaski,  In 
this  state ;  that  the  roadbed  of  the  defendant, 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  ran  through  the  inclosnre,  and 
that  the  defendant  allowed  a  stock  guard  on 
the  land  to  get  out  of  repair,  and  failed  to 
keep  It  In  repair  during  the  latter  part  of 
the  year  1905,  and  the  month  of  January, 
1906 ;  and  that  he  gave  the  defendant  notice 
to  repair  the  guard,  which  it  failed  to  do." 

Defendant  answered  and  specifically  denied 
each  allegation  of  the  complaint. 

The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $75,  and  the  defendant  appealed. 

The  statute  upon  which  this  action  was 
based  (Kirby's  Dig.  f  6644)  makes  It  the  duty 
of  railroad  companies  to  construct  stock 
guards  and  to  keep  the  same  In  good  repair 
upon  receiving  10  days'  notice,  in  writing, 
from  the  owner  of  the  lands  to  do  so.  They 
are  required  to  construct  such  guard  upon 
notice  given  only  by  the  owner  of  the  land. 
It  is  evident  that  notice  given  by  a  tenant 
would  not  be.  sufficient  In  all  cases  where 
there  is  a  tenant  there  is  an  owner  v  and  .the 
statute  requires  the  owner  to  give  the  notice, 
and  there  can  be  no  doubt  as  to  which  of  the 


two  is  the  owner.  The  owner  can  autborlase 
the  tenant  to  give  the  notice  In  his  (owner's> 
name. 

Appellee  argues  that  there  being  a  stock 
guard  already  constructed,  It  is  the  duty  c^ 
the  railroad  company  to  keep  it  in  repair, 
and  there  was  no  necessity  for  a  notice  to- 
do  so  in  order  to  recover  the  penalty.  Why 
is  notice  to  construct  necessary?  For  the 
purpose  of  indicating  the  wishes  of  the  own- 
er In  that  respect  and  to  enable  the  railroad- 
company  to  protect  itself  against  i>enaltles  in 
an  unguarded  moment  For  the  same  reason 
notice  to  repair  is  equally  necessary  and  use- 
ful, and  must  be  given. 

Notice  In  this  case  was  given  by  the  tenant 
and  Is  insufficient 

Judgment  reversed,  action  dismissed,  and 
Judgment  rendered  in  favor  of  the  defendant 


MORTON  et  aL  v.  LACY  BROS.  4  KIM- 
BALL. 

(Supreme  Court  of  Arkansas.    Nov.  25,  1907.>. 

Landlord    and   Tenant— Lkabb— Construc- 
tion. 

A  lease  provided  for  an  annual  rental  of 
$2,000,  but  that  if  an  overflow  prevented  the 
making  of  a  crop  no  rent  should  be  payable,, 
and  that  in  the  event  of  a  partial  overflow  the- 
tenants  should  notify  the  landlords  on  the  1st 
day  of  Jime  of  such  year  if  they  claimed  dam- 
age thereby,  and  if  no  agreement  could  be  made 
as  to  the  amount  of  reduction  in  rent  for  that 
year  because  of  the  damage  the  landlords  sboulil 
receive  a  specific  portion  of  the  crops.  Held, 
that  after  a  partial  overflow  substantially  in- 
juring the  crop  and  the  giving  of  notice  neither- 
party  was  required  to  attempt  to  bring  about 
an  agreement  as  to  the  amount  of  reduction  of 
rent,  but  that  in  the  absence  of  an  agreement, 
the  rent  was  fixed  at  the  division  of  the  crops- 
specified. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  S2,  Landlord  and  Tenant  iS  840-845.] 

Appeal  ttom  Circuit  Court  Desha  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  J.  G.  Morton  and  another  against 
Lacy  Bros.  &  Kimball.  From  a  judgment  for 
plaintiffs  for  $878.36,  plaintiffs  appeal.  Af- 
firmed. 

Pugh  &  Wiley,  f^r  appellants.  Taylor  & 
Jones,  for  appellee. 

McCULLOCH,  J.  This  Is  an  action  insti- 
tuted by  appellants  against  appellee.  Lacy 
Bros.  &  Kimball,  to  recover  $2,000,  alleged  to 
be  due  upon  written  contract  for  rent  of 
land.  The  contract  stipulated  an  annual 
rental  of  $2,000,  but  provided  that  If  an 
overflow  prevented  the  making  of  a  cr*^ 
no  rent  should  be  payable.  It  also  contain- 
ed the  following  stipulation:  "In  the  event 
of  a  partial  overflow  of  said  lands  second  par- 
ties shall  notify  first  parties  on  the  let  day 
of  June  of  such  year  If  they  claim  damage 
to  crop  thereby.  If  no  agreement  can  bo 
made  between  the  parties  hereto  as  to  amount 
of  reduction  in  rent .  for  that  year  on  ac- 
count of  said  damage,  then  first  parties  shall 
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recelTe  aa  rent  for  snch  year  one-third  of 
all.  com,  hay,  and  other  teed  produced  on 
the  land,  and  one-fourth  of  the  cotton  and 
cotton  seed,  and  shall  have  the  use  of  the 
glnhoose  and  machinery  for  the  year."  On 
a  former  trial  of  the  case  the  plaintifb  re- 
covered Judgment  for  the  fnll  amount  of 
the  stipulated  rent,  the  court  having  given 
the  jury  a  peremptory  direction  to  return  a 
verdict  In  favor  of  the  plaintiffs  for  that 
amotmt  on  the  alleged  ground  that  the  les- 
sees had  failed  to  give  timely  notice,  as  pro- 
vided In  the  contract,  of  damages  by  reason 
of  overflow.  The  defendants  appealed,  and 
this  court  reversed  the  judgment  on  account 
of  the  erroneous  direction,  and  remanded 
the  case  for  a  new  trial.  76  Ark.  603,  89 
S.  W.  842.  On  the  second  trial  below  it  was 
conceded  that  there  was  a  partial  overflow, 
which  substantially  damaged  the  crop,  and 
that  timely  notice  of  the  claim  of  damage 
had  been  given.  Appellants  (plaintiffs)  re- 
quested the  court  to  give  several  Instructions 
to  the  effect  that  unless  the  defendants,  after 
having  given  notice  of  a  claim  of  damage, 
made  an  effort  in  good  faith  to  come  to  an 
agreement  with  plaintiffs  as  to  reduction  of 
the  rent,  they  could  not  claim  the  benefit  of 
the  contract  with  reference  to  payment  only 
of  the  stipulated  share  of  the  crop,  and  that 
the  plaintiffs  would,  in  that  event,  be  en- 
titled to  recover  the  fall  amount  ($2,000)  of 
rent  The  court  refused  to  give  these  in- 
structions, bat  Instracted  the  Jury  to  return  a 
verdict  in  favor  of  the  plaintiffs  for  the 
value  of  one-third  of  the  com  and  one-fourth 
of  the  cotton  and  cotton  seed  produced  on 
the  lands,  and  for  the  value  of  the  use  of 
the  ginhouae  and  machinery.  The  jury  re- 
turned a  verdict  for  plaintiffs  for  the  sum 
of  $S7S.36.    The  instruction  was  correct 

Tills  conrt,  in  the  opinion  on  the  former 
appeal,  said  that  "if,  after  the  overflow  and 
notice  thereof,  the  parties  could  not  or  did 
not,  agree  on  the  amoont  of  the  reduction  in 
rent  the  contract  fixes  it  by  providli^  that 
tlie  rent  shall  tlien  be  («ie-fourth  of  the  cot- 
ton and  one-third  of  the  com,  hay,  and  other 
prodncts  of  the  land  for  that  year."  Without 
stopping  to  consider  whether,  as  argued  by 
appellant's  counsel,  that  the  statement  in 
the  (Hpinlon  was  dictum,  we  have  no  hesitancy 
In  saying  now,  since  it  Is  the  point  in  the 
ease  directly  raised  by  this  appeal,  that  it 
expresses  a  correct  interpretation  of  the  con- 
tract It  was  not  necessary,  after  the  occur- 
rence of  the  partial  overflow,  such  an  over- 
flow as  was  sufficient  to  substantially  Injure 
the  crop,  and  the  giving  of  notice  of  claim 
of  damages,  for  either  party  to  attempt  to 
bring  about  an  agreement  as  to  the  amount 
of  reduction  of  ttie  rent  The  contract  in 
that  event  fixed  the  rent  at  the  stipulated 
sliare  of  tite  crop,  unless  the  parties  should 
agree  upon  a  reduced  amount  to  be  paid.  If 
no  agreement  as  to  the  amount  was  reached, 
the  contract  fixed  the  basis  of  settlement  re- 
gardless of  whether  the  parties  did  anything 


toward  reaching  an  agreement  or  not  as  to  the 
amount  of  reduction.  This  is  a  reasonable 
constmction  of  the  contract  It  fixes  the 
rrat  at  the  lamp  som  of  $2,000,  without  stat- 
ing the  amount  per  acre,  in  the  event  of  no 
damage  by  overflow ;  and  the  contracting  par- 
ties,  bearing  in  mind  the  fact-tbat  a  hurtful 
ovu'flow  in  that  locality  was  not  improbable, 
and  that  it  might  not  be  practicable  for  them 
In  the  event  of  such  contingency  to  agree  up- 
on a  proper  reduction,  stipulatad  for  a  cer- 
tain fair  and  just  division  of  the  crops  pro- 
duced on  the  leased  premises  in  lieu  of  the 
payment  of  money  rent  unless  they  should 
agree  upon  a  reduction  of  the  rent. 
Judgment  affirmed. 


EAST  V.  KEY  et  aL 
(Supreme  Court  of  Arkansas.    Nov.  25,  1907.) 

1.  Pabtnebship  —  AccouNTiiie  —  Pbocbcd- 

INQS— RBFEBENCK. 

Where,  in  a  salt  for  a  partnership  account- 
ing, a  motion  for  reference  was  not  made  until 
the  chancellor  had  made  a  detailed  statement  of 
the  account  and  reported  his  special  findings 
therefrom,  the  refusal  to  refer  was  proper,  and 
the  chancellor  was  authorized  to  make  a  report 
of  the  details  of  the  business  in  the  same  man- 
ner as  a  master  on  reference  would  have  done. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partnership,  f  790.J 

2.  ApPBAi^-FiNniNOS— Conclusiveness. 

The  findings  of  the  chancellor  will  be  sus- 
tained, unless  clearly  contrary  to  the  weight 
of  the  evidence. 

lEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  {{3870-8978.] 

8.  Saub. 

Appellant  has  the  burden  of  sbowlni;  that 
the  findinss  of  the  chancellor  are  clearly  con- 
trary to  the  weight  of  the  evidence. 

4.  Saub— Rbcobd— EviDENOX. 

A  party  in  a  suit  for  a  partnership  ac- 
countine  who  appeals  from  the  findings  of  the 
chancellor  must  show,  separated  from  the  items 
conceded  to  be  correct  the  testimony  on  the 
issue  contested. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  {  2323.] 

5.  Same— Ebvibw. 

Where  the  transcript  does  not  contain  depo- 
sitions read  as  testimony  in  the  case,  the  court 
on  appeal  must  presume  that  the  findings  of  the 
chancellor  are  correct 

Appeal  from  Clark  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  W.  O.  U  Key  and  another  against 
T.  M.  East  Jr.  From  a  decree  for  plaintiffs, 
defendant  appeals.    Affirmed. 

This  bill  was  filed  by  W.  O.  L.  Key  and  J.  A. 
McMenls  against  T.  M.  East  Jr.,  on  the  lOtb 
day  of  August  1905.  The  parties  had  been 
equal  partners  In  running  a  sawmill  under  a 
verbal  contract  made  about  the  1st  of  Janu- 
ary, 1904,  and  the  partnership  continued  un- 
til the  1st  of  June,  1904.  No  period  of  dura- 
tion was  fixed  in  the  contract  of  partnership. 
The  object  of  the  bill  was  to  have  an  ac- 
counting and  an  adjustment  of  the  differ- 
ences between  the  partners,  and,for  damages 
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claimed  by  plaintiffs  agralnst  the  defendant 
on  account  of  the  terminatl<m  of  the  partner- 
Bblp.  The  answer  admitted  the  partnership, 
and  averred  that  the  plaintlfCs  were  indebt- 
ed to  the  defendant  on  account  of  the  part- 
nership baslness,  and  that  the  dissolution 
was  by  consent  of  the  partners.  The  testi- 
mony, of  which  a  large  amount  was  taken, 
shows  the  partnership  accounts  to  be  compli- 
cated. There  wa«  a  decree  for  the  plaintiffs, 
and  the  defendant  has  appealed. 

McMillan  &  McMillan,  for  appellant  O. 
V.  Marry,  for  appellees. 

HART,  J.  (after  atating  the  facts  as 
above).  Appellants  objected  that  the  account 
was  not  referred  to  a  master.  In  the  case  of 
Bryan  v.  Morgan,  35  Ark.  115,  Eakin,  J.,  said 
that  it  was  not  erroneous  for  the  chancellor 
to  refuse  a  reference  to  a  master,  bnt  that 
It  waa  not  good  practice.  In  that  case  the 
chancellor  refused  a  motion  for  a  reference 
made  before  he  had  considered  the  testimony. 
He  then  took  the  account,  and  announced  the 
result  without  making  any  special  findings. 
Here  the  motion  for  a  reference  was  not 
made  until  the  chancellor  had  made  a  detail- 
ed statement  of  the  account  and  transactions 
between  the  parties,  and  reported  his  special 
findings  therefrom.  Upon  aM>licatlon  of  the 
defendant,  the  chancellor  set  aside  the  de- 
cree, made  further  examination  of  the  ac- 
counts, and  made  his  report  of  the  details  of 
the  business  in  same  manner  as  if  done  by  a 
master  upon  a  reference  to  him.  His  report 
and  special  findings  therefrom  are  embodied 
in  the  recitals  of  the  decree.  The  presump- 
tions In  a  case  of  this  sort  are  in  favor  of  a 
chancellor's  findings  of  fact,  and  such  find- 
ings will  be  sustained  unless  clearly  contrary 
to  the  weight  of  evidence^  and  the'  burden  is 
upon  the  appellant  to  show  this. 

It  becomes  the  duty  of  appellant's  counsel 
to  eliminate  from  the  confused  mass  of  testi- 
mony  the  particular  'issues  separated  from 
the  Items  conceded  to  be  correct  Counsel 
have  undertaken  to  restate  the  account  in 
different  forms.  There  is  a  conflict  in  the 
testimony  in  regard  to  the  disputed  Items, 
but  after  careful  review  of  the  testimony  as 
abstracted,  we  are  of  the  opinion  that  the 
special  findings  of  the  chancellor  are  not  c(m- 
trary  to  the  weight  of  evidence. 

Besides,  the  decree  recites  that  the  deposi- 
tions of  T.  M.  East  Jr.,  O.  W.  Bast  J.  W. 
Sorrels,  and  Frank  Park,  taken  June  6,  190-, 
were  read  as  testimony  in  the  cause,  but  the 
transcript  which  appellant  caused  to  be  filed 
in  this  cause  does  not  contain  these  deposl- 
Uooa.  This  being  true,  the  presumption  la 
that  the  findings  of  the  chancellor  are  cor- 
rect Matlock  V.  Stone,  77  Axk.  19d,  81  S.  W. 
553. 

Decree  affirmed. 

WOOD,  J.,  concurs  In  Judgment  for  the 
reason  that  some  of  the  depositloiu  recited  in 
the  decree  are  not  In  the  transcript 


WILLIAMS  T.  BUCHANAN. 

(Supreme  Court  of  Arkansas.    Nov.  25,  1907.) 

SoPEBSEDEAS— Stat  Pending  Heasino. 

Where,  on  appeal  from  a  judement  ousting 
one  from  a  public  office,  appellee  contends  that 
the  Judgment  cannot  be  superseded,  and  appel- 
lant contends  that  Kirby's  Dig.  SS  2860-2861. 
only  authorizes  a  judgment  finding  the  result  of 
a  contest  and  does  not  authorize  a  judgment  of 
onster,  the  Supreme  Court  will  not  consider  the 
nature  of  the  judgment  on  a  motion  to  diseliarge 
the  supersedeas,  but  will,  under  the  authority 
granted  by  Const  art  7.  I  4,  issue  a  writ  of 
supersedeas  to  stay  the  execution  of  Jadgment 
until  the  hearing  on  the  merits. 

Appeal  from  Circuit  Court  Garland  Coim- 
ty;   W.  H.  Evans,  Judge. 

Action  between  R.  L.  Williams  and  S.  A. 
Buchanan.  From  a  judgment  for  the  latter, 
the  former  appeals.  Motion  to  discharge  su- 
persedeas denied,  and  cause  advanced. 

R.  O.  Davles,  C  V.  Teague,  and  Jas.  P. 
Clarke,  for  appellant  Wood  &  Henderson 
and  Greaves  &  Martin,  for  appellee. 


PBB  (TQRIAM.  This  Is  a  motion  filed  by 
appellant  to  discharge  the  supersedeas  and 
place  In  force  the  judgment  of  the  Garland 
circuit  court  purporting  to  oust  Williams  troaa 
the  office  of  sheriff  and  to  induct  Buchanan 
therein,  and  giving  Judgment  in  favor  of 
Buchanan  for  the  emoluments  of  the  otHee 
enjoyed  by  Williams  to  the  date  of  the  judg- 
ment from  which  Judgment  Williams  has  ap- 
pealed to  this  court 

Appellee  contends  that  the  Jadgment  of  the 
Garland  circuit  court  ousting  Williams  from 
the  office  of  sheriff  cannot  be  superseded,  and 
that  If  the  judgment  Is  capable  of  being  su- 
perseded, the  conditions  of  the  bonds  are  de- 
fective, and  a  bond  should  be  given  proper- 
ly conditioned  to  fit  the  nature  of  the  Judg- 
ment Appellant  contends  that  the  statute 
(sections  2860-2864,  Kirby's  Dig.)  pursued  in 
this  action  only  authorizes  a  judgment  find- 
ing the  result  of  the  contest  as  a  basis  for 
the  revocation  of  the  commission  of  the  of- 
ficer, and  does  not  authorize  a  judgment  of 
ouster  or  for  the  emoluments  of  the  office. 
Thus  it  is  seen  that  this  controversy  goes  be- 
yond the  mere  matter  of  supersedeas,  and 
reaches  to  the  nature  of  the  judgment  it- 
self. The  case  should  not  be  determined  by 
piecemeal;  and  the  consideration  of  the  na- 
ture of  the  Judgmmt,  and,  consequently,  the 
effect  of  the  supersedeas  bond,  will  be  post- 
poned until  the  consideration  of  the  cause  on 
the  merits.  It  is  contrary  to  public  policy 
that  the  Incumbency  of  a  pnblic  office  should 
be  changed  by  the  decision  of  the  intermedi- 
ate courts  so  long  as  an  appeal  Is  being  dili- 
gently prosecuted  In  good  faith  to  a  final 
hearing  in  the  Supreme  Court 

Aside  from  any  question  of  the  supersedeas 
bond  staying  the  transfer  of  the  o/CUce  pend- 
ing the  hearing  of  the  appeal,  the  Judgment 
should  be  superseded  until  the  merits  of  the 
case  can  be  determined.    Under  the  authority 
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granted  by  article  7,  i  4,  of  the  Constitution 
to  ibis  court  to  Issue  writs  of  supersedeas,  a 
supersedeas  Is  bereby  ordered  to  Issoe  stay- 
ing tbe  execution  of  the  Judgment  in  ques- 
tion nntil  the  hearing  of  the  oase  In  this 
court  or  the  further  orders  of  the  conrt 
When  the  court  exercises  this  power  as  a 
matter  of  public  policy,  it  is  proper  that  the 
case  be  speeded  to  a  hearing ;  and  the  court 
of  Its  own  motion  hereby  advances  this  case 
as  one  of  public  Interest,  and  will  set  It  down 
for  hearing  at  an  early  date.  Counsel  on 
the  opposing  sides  are  requested  to  agfree  up- 
on a  date  for  snbmisslon  as  early  as  possible. 
If  they  fall  to  agree,  then  the  court  will  fix 
•  date. 


AREIANSAS    MUT.    FIRB    INS.    00.   ▼. 

STUCKBY. 

(Supreme  Court  of  Arkansas.    Dec.  16,  1907.) 

1.  iRSintANCV— FTBB    POUOT— STIPXra-ATIOHS— 
COKPUARCB. 

In  determining  whether  an  insured  in  a  fire 
policy  complied  with  the  stipulations  thereof, 
the  conrt  must  consider  that  a  substantial  com- 
pliance is  sufficient,  under  the  express  nroTisions 
of  Klrby's  Dig.  I  4375a. 

2.  SaMB— AcnON— BUBDZN  OF  PB0O7. 

Where  the  insured,  in  a  fire  policy  stipu- 
lating that  he  should  keep  a  set  of  books  pre- 
senting a  record  of  the  business  transacted,  in- 
dnding  all  purchases  and  sales  for  cash  and 
credit,  kept  books  in  which  the  daily  sales  were 
entered  in  gross  at  the  end  of  each  day's  busi- 
ness, without  itemizing  the  sales  for  cash  and 
credit,  insurer  had  tbe  burden  of  proving  that 
there  was  not  a  substantial  compliance,  suffi- 
cient under  the  express  provisions  of  Kirby's 
Dijr.  I  4.375a. 

SEd.  liote. — ^For  cases  in  point,  see  Cent.  Dig. 
.  28,  Insurance,  fg  1650,  1655.] 

3.  Same. 

Where  a  lire  poller  stipalates  that  In- 
voices of  purchases  shall  be  produced  by  the  in- 
sured when  required,  the  failure  of  the  insured 
to  preserve  invoices,  and  keep  them  in  a  fire- 
proof safe,  does  not  operate  as  a  forfeiture  of 
tbe  policy. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  28,  Insurance,  f  853.] 

4.  New  Tbial  —  Gboukdb  —  Newlt  Diboov- 
kbed  evidxncb— discbetior  of  coubt. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  rests  to  some  extent 
in  the  sound  discretion  of  the  trial  court, 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  i  10.] 

5.  Insubanck— FiBE  PoLioT  — Aonons— At- 
tobnet's  Fees — Penai^ties. 

In  an  action  on  a  fire  policy,  issued  be- 
fore the  passage  of  Act  March  Z),  1905  (Acts 
1905,  p.  307),  it  is  improper  to  include  in  tbe 
Judgment  the  attorney's  fees  and  t>enalt7  au- 
thorized by  the  act 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  H  1805,  1806.] 

Appeal  from  Olrcnlt  Court,  Pnlaskl  Coun- 
ty; Edward  W.  Winfleld,  Judge. 

Action  by  SL  M.  Stuckey,  trustee  in  bank- 
ruptcy, against  the  AAansaa  Mutual  Fire  In- 
anranoe  CtHnpany.  From  a  Judgment  for 
plalntlfl,  defendant  appeals.    Affirmed. 


J.  W.  ft  M.  House,  for  appellant  M.  M. 
Stuckey,  J.  W.  PhllUps,  and  C.  U.  Bkwlo,  for 
appellee. 

itcCVtJJOCH,  J.  This  is  an  action  to  re- 
cover upon  a  fire  Insurance  policy  issued  by 
appellant  upon  a  stock  of  merchandiBe,  The 
plaintiff  recovered  Judgment  below,  and  the 
defendant  appealed. 

Violation  of  the  following  danses  of  the 
policy,  which  by  its  terms  are  made  warran- 
ties, is  pleaded  in  defense:  "(1)  The  assured 
shall  take  a  complete  itemized  inventory  of 
stock  on  hand,  at  least  once  in  eadi  calendar 
year,  and  unless  such  Inventory  has  been 
taken  of  the  property  covered  t^  this  policy 
within  12  calendar  months  prior  to  the  date 
thereof,  this  policy  shall  be  null  and  rold 
from  such  date,  and  upon  demand  of  tbe  as- 
sured tbe  nneamed  premium  from  such  date 
shall  be  returned.  (2)  The  assured  shall 
keep  a  set  of  books  which  shall  clearly  and 
plainly  present  a  complete  record  of  business 
transacted  in  reference  to  the  property  herein 
mentioned.  Including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit,  from  the 
date  of  the  inventory  provided  for  in  tbe  pre- 
ceding section,  and  during  tbe  life  of  this 
policy,  or  this  policy  shall  be  null  and  void. 
(8)  Tbe  assured  shall  keep  such  books  and  in- 
ventory, and  also  the  last-preceding  Inventory, 
if  such  has  been  taken,  and  also  all  books 
kept  in  bis  business  since  the  date  of  such 
laat-precedlng  inventory,  securely  locked  in  a 
fireproof  safe  at  night,  and  at  all  times  when 
the  building  mentioned  in  this  policy  Is  not 
actually  open  for  business,  or  shall  keep  such 
books  and  inventories  in  some  secure  place 
not  exposed  to  a  fire,  which  would  destroy 
the  aforesaid  building,  and,  after  a  fire,  shall 
produce  all  such  books  and  Inventories  and 
deliver  tbe  same  to  this  company  for  exam- 
ination, or  this  policy  shall  be  null  and  void, 
and  no  suit  or  action  sball  be  maintained 
thereon  for  any  such  loss;  It  being  agreed 
that  the  receipt  of  such  boc^s  and  inventories 
and  the  examination  of  tbe  same  shall  not  be 
an  admission  of  any  liability  under  this  pol- 
icy, nor  a  waiver  of  any  defense  to  the  same." 
These  several  provisions  constitute  what  is 
termed  the  "iron-safe  clause"  of  the  policy. 

Violation  of  another  clause  of  tbe  policy  is 
also  pleaded,  being  as  follows:  "The  Insured, 
as  often  as  required,  shall  exhibit  to  any  i)er- 
Bon  designated  by  this  company  all  that  re- 
mains of  any  property  herein  described,  and 
submit  to  an  examination  under  oath  1^  any 
person  named  by  this  company,  and  sulMcribe 
the  same,  and,  as  often  as  required,  shall  pro- 
duce for  examination  all  books  of  accounts, 
bills,  invoices,  and  other  vouchers,  or  certified 
copies  thereof,  if  originals  be  lost,  at  such 
reasonable  place  as  may  be  designated  by 
this  company  or  its  representativeB,  and  shall 
permit  extracts  and  copies  thereof  to  be 
made." 

The  evidence  shows  affirmatively  and  Indis- 
putably that  the  first  clause  ,enumei»ted 
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above  was  strictly  complied  wltta  by  the  as- 
sured. Tbe  policy  was  Issued  on  February 
10,  1905,  and  the  fire  occurred  within  the  cal- 
endar year  during  which  tbe  policy  was  is- 
sued. The  assured  also  kept  a  set  of  books, 
which  were  preserved  In  an  Iron  safe  and  pro- 
duced after  the  fire;  but  it  Is  claimed  that 
these  books  were  not  kept  In  compliance  with 
the  requirements  of  the  policy,  in  that  tbe 
sales,  cash,  and  credit  were  not  Itemized. 
The  daily  sales  were  entered  In  gross  on  the 
books  at  the  end  of  each  day's  business.  In 
all  other  respects  the  books  came  up  to  the 
requirements  of  the  policy.  Was  this  suffi- 
cient? One  of  the  members  of  the  firm  In- 
sured under  the  policy  testified  as  to  the 
amount  of  the  loss,  and  produced  the  books 
before  the  Jury.  He  testified  in  detail  con- 
cerning tbe  amount  of  tbe  loss,  the  amount 
and  value  of  goods  according  to  the  last  pre- 
ceding inventoiy,  the  amount  of  purchases 
and  sales  since  then,  the  average  profits  on 
sales,  and  finally  the  amount  of  stock  on 
bond  at  the  time  of  the  fire.  His  testimony 
was  not  disputed. 

A  consideration  of  tbe  requirements  of  the 
policy  must  be  with  reference  to  the  statute 
providing  that  In  actions  upon  fire  Insurance 
policies  upon  personal  property  "proof  of  a 
substantial  compliance  with  the  terms,  con- 
ditions, and  warranties  of  such  policy,  upon 
the  part  of  the  assured,  •  •  •  shall  be 
deemed  sufficient,  and  entitle  tbe  plaintiff  to 
recover  in  any  such  action."  KIrby's  Dig.  { 
4376a.  This  statute  has  been  applied  In 
several  decisions  of  this  court  to  tbe  method 
of  bookkeeping  employed  by  the  assured  in 
considering  clauses  In  policies  similar  to  that 
in  this  case.  Insurance  Co.  v.  Oorham,  79 
Ark.  160,  96  S.  W.  152;  Security  Mutual  Ins. 
(30.  V.  Woodson,  79  Ark.  266,  95  S.  W.  481; 
Arkansas  Mutual  Fire  Ins.  Co.  v.  Woolver- 
ton,  82  Ark.  476,  102  S.  W.  226.  In  the  Wool- 
verton  Case  the  books  were  kept  in  precisely 
tbe  same  manner  aa  in  this  case,  the  only 
difference  between  that  case  and  this  being 
that  in  that  one  there  was  evidence  intro- 
duced to  the  effect  that  this  was  the  cus- 
tomary method  of  bookkeeping  in  vogue 
among  tbe  merchants  In  that  locality.  In  the 
case  of  Western  Assurance  Co.  v.  Althelmer, 
58  Ark.  566,  25  S.  W.  1067,  the  same  method 
bad  been  practiced  as  in  this  case,  except 
that  the  amount  of  each  sale  was  recorded, 
not  mentioning  the  article  sold.  Expert  wit- 
nesses testified  that  this  was  considered  good 
bookkeeping,  and  the  court  held  it  to  be  suffi- 
cient compliance  with  tbe  terms  of  the  pol- 
icy. That  was  before  tbe  passage  of  the 
statute  referred  to  above.  The  court  there 
said:  "Tbe  parties  had  not  stipulated  as  to 
the  particular  kind  or  system  of  bookkeeping 
required  to  show  a  complete  record,  etc. 
They  had  stlpulnted  for  a  "set  of  books ;  but 
tbe  plaintiff  nifirmlng,  and  tbe  defendants 
denying,  that  a  'set  of  books'  had  been  kept 
lis  required  by  the  policy,  the  court  very  prop- 
erly, upon  this  state  of  the  contention.  Instruct- 


ed the  jury  what  the  terms  of  the  contract 
Imposed,  leaving  them  to  determine  from  tbe 
testimony  of  tbe  experts,  the  books  them- 
selves, and  other  evidence,  as  to  whether  the 
conditions  had  been  fulfilled." 

Learned  counsel  for  appellant  disOngulslk 
the  present  case  from  that  one  on  tbe  point 
that  no  expert  testimony  was  introduced 
showing  that  this  was  considered  good  book- 
keeping according  to  common  usage.  They 
also  rely  on  the  case  of  Pelican  Insurance  Co. 
V.  Wilkinson,  63  Ark.  353,  13  S.  W.  U03, 
where  the  method  of  bookkeeping  there 
shown  to  have  been  practiced  was  held  to  be 
Insufficient  In  the  latter  case,  however,  a 
specimen  of  the  bookkeeping  Is  quoted  whicb 
Is  wholly  unintelligible,  and  the  court  so  de- 
clared It  We  cannot  say,  as  a  matter  of  law, 
that  the  method  of  bookkeeping  shown  in  tbe 
present  case  was  sufficient  That  was  a  ques- 
tion of  fact  for  the  jury.  It  devolved  upon 
the  insurance  company,  which  claimed  a  for- 
feiture, to  show  that  the  method  of  book- 
keeping  practiced  was  not  sufficiently  Intel- 
ligible to  enable  an  adjuster  to  ascertain  the 
amount  and  value  of  tbe  property  Insured 
and  lost  Of  course,  where  tbe  books  them- 
selves show  that  they  are  not  fairly  Intelligi- 
ble, as  in  the  Wilkinson  Case,  supra,  the 
court  should  so  declare;  but  where,  as  in 
this  case,  the  books  are  k^  In  a  manner 
apparently  in  intelligible  condition  so  as  to 
show  a  record  of  the  business  transacted  and 
indicate  with  reasonable  certainty  the  amount 
of  purchases  and  sales  of  merchandise  from 
day  to  day,  then  it  is  the  duty  of  the  com- 
pany to  show  wherein  they  fall  short  of  the 
standard  of  bookkeeping  required  by  tbe 
terms  of  the  policy.  To  hold  otherwise 
would  be  to  disregard  the  plain  terms  of  the 
statute  which  declarea  that  substantial  com- 
pliance only  with  the  terms  of  tbe  policy  i» 
required. 

A  forfeiture  is  also  claimed  on  the  ground 
that  the  assured  tailed  to  preserve  the  in- 
voices of  goods  purchased  after  tbe  Inventory 
of  December  6,  1904,  was  taken.  The  in- 
voices were  not  kept  in  the  safe  and  were 
burned.  The  policy  did  not  require  the  keep- 
ing of  the  Invoices  In  the  safe.  The  only  re- 
quirement of  the  policy  with  respect  to  the 
invoices  of  purchases  is  that  the  assured 
should,  as  often  as  required,  produce  them, 
"or  certified  copies  thereof,  if  the  originals 
be  lost"  The  evidence  shows  that  the 
amounts  of  the  purchases  were  entered  In 
the  merchandise  account  on  the  books.  No 
demand  upon  the  assured  for  production  of 
copies  of  tbe  Invoices  was  ever  made,  there 
was  no  refusal  to  produce  them;  therefore 
no  forfeiture  resulted. 

The  only  remaining  ground  for  reversal 
insisted  upon  Is  that  the  court  should  have 
granted  a  new  trial  on  account  of  newly  dis- 
covered evidence.  After  verdict  and  Judg- 
ment the  defendant  filed  affidavits  of  certain 
persons  tending  to  show  that  the  aastared 
was  guilty  of  fraud  in  takiqg  large  quanti- 
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ties  of  goods  out  ot  their  store  Immediately 
before  the  fire  and  concealing  them,  and  that 
the  quantity  of  goods  left  In  the  store  at  the 
time  of  the  fire  was  much  less  than  claimed 
by  the  assured.  We  think  that  sufficient  dili- 
gence In  dlacovering  and  producing  this  testi- 
mony was  not  shown  to  warrant  the  coart  In 
granting  a  new  trial.  This  was  a  matter,  to 
some  extent,  within  the  sound  discretion  of 
the  trial  court,  and  we  do  not  think  this  dls- 
-cretlon  was  abused. 

The  court  rendered  judgment.  In  addition 
to  amount  of  the  verdict,  for  attorney's  fees 
and  penalty,  under  Act  March  29,  1906,  Acts 
1906,  p.  SOT.  This  was  erroneous,  as  the  pol- 
icy was  Issued  before  the  passage  of  the 
statute.  Arkansas  Mutual  Ins.  Co.  t.  Wool- 
Terton,  supra.  Appellee  offers  to  remit  this 
amount,  which  Is  ordered  done.  The  remaln- 
-der  of  the  judgment  Is  affirmed. 


CHOCTAW,  O.  4  G.  RY.  CO.  v.  STANTORD. 

(Supreme  Court  of  Arkansas.    Nor.  26,  1907.) 

Cabrtebs  —  Cabbiage  or  Passenoebs  —  Pxa- 
BORAi,   Injtjbies— Evidence. 

In  an  action  against  a  railroad  company 
tor  illness  cansed  by  lack  of  accommodations  at 
a  station,  evidence  that  all  resolar  passenger 
trains  except  fast  trains  stopped,  that  from  10 
to  100  passengers  used  it  daily,  that  hacks  at- 
tended trains  regularly,  and  that  the  deed  to  de- 
fendant^* predecessor  lutd  been  drawn  to  the 
land  for  a  station,  held  competent  to  show 
whether  the  station  was  a  regular  or  only  a  flag 
station. 

Appeal  from  Circuit  Court,  Oarland  Conn- 
ly ;  W.  H.  Evans,  Judge. 

Action  by  T.  W.  Stanfbrd  against  the  Choc- 
taw, Oklahoma  &  Gulf  Railway  Company. 
From  a  judgment  for  plalntlfF,  defendant  ap- 
peals   Affirmed. 

The  following  instructions  were  given  at 
defendant's  request: 

"(1)  The  duty  of  railroads  to  have  their 
waiting  rooms  open  and  heated  for  the  re- 
ception of  passoigers  applies  only  to  sta- 
tions where  the  railroad  has  a  building  which 
is  used  as  a  depot  for  the  reception  and  ac- 
commodation of  passengers. 

"(2)  The  mere  fact  ttiat  the  defendant  had 
a  building  at  Iiawrence,  which  could  be  used 
for  a  depot  for  the  reception  and  accommo- 
dation of  passengers,  did  not  Impose  upon 
it  the  duty  of  keeping  the  waiting  rooms  In 
such  building  open  and  heated,  unless  such 
building  was,  In  fact,  with  its  knowledge  and 
consent,  used  as  a  depot  for  the  reception 
and  accommodation  of  passengers. 

"(^  A  railroad  Is  under  no  obligation  to 
have  a  depot  and  waiting  room  at  a  flag  sta- 
tion, where  there  Is  no  agent  and  where 
passengers  are  only  taken  on  and  put  oft  on 
signal." 

"(6)  The  defendant  had  a  right  to  make 
regulations  forbidding  the  soliciting  of  pat- 
ronage on  Its  trains  for  hotels  and  other 
enterprises,  and  to  refuse  to  accept  for  pas- 


sage parties  who  desired  passage  for  that 
purpose ;  and,  If  you  find  from  the  testimony 
that  the  plalntifF  desired  to  take  passage  up- 
on defendant's  train  for  the  purpose  of  solic- 
iting patronage  for  hotels  or  other  enter- 
prises, in  violation  of  the  rules  and  regula- 
tions of  the  defendant,  then  the  defendant 
was  under  no  obligation  to  afford  him  ac- 
commodations required  for  other  passengers, 
and  a  failure  to  do  so  will  not  make  it  liable 
In  this  case. 

"(6)  It  Is  not  the  duty  of  the  defendant 
to  receive  for  passage  those  who  Intend  to 
take  passage  on  Its  trains  contrary  to  its 
rules  and  regulations,  and,  If  you  find  from 
the  evidence  that  such  was  the  purpose  of  the 
plaintiff  'in  taking  passage  on  defendant's 
train,  and  that  the  defendant's  employes  did 
not  know  that  he  was  taking  passage  upon 
said  train  for  that  purpose,  then  the  defend- 
ant did  not  owe  him  the  duty  of  providing 
for  him  a  waiting  room  while  waiting  for 
said  train." 

"(10)  The  defendant  was  under  no  obliga- 
tion to  provide  waiting  rooms  and  other  ac- 
commodations for  persons  coming  to  its  de- 
pot an  unreasonable  length  of  time  before 
the  schedule  departure  of  its  trains,  although 
said  persons  may  have  intended  to  take  pas- 
sage thereon. 

"(11)  The  plaintiff  had  no  right  to  expect 
that  defendant  should  provide  waiting  rooms 
and  other  accommodations  for  him  for  more 
than  a  reasonable  time  before  the  schedule 
departure  of  its  train.  Defendant  was  not 
under  obligations  to  furnish  a  place  for  him 
to  stay  between  trains,  or  for  any  other  pur- 
pose than  to  wait  for  the  train  which  he  In- 
tended to  take  such  a  reasonable  time." 

The  toUowing  Instructions  were  also  given 
at  plaintiff's  request: 

"(8)  If  yon  find  from  the  evidence  that  the 
plaintiff  went  to  defendant's  depot  at  Law- 
rence station  on  the  day  mentioned  In  the 
complaint  to  take  passage  on  defendant's 
train,  and  at  that  time  the  weather  was 
such  aa  to  require  the  waiting  room  to  be 
heated  In  order  to  make  It  comfortable.  It 
was  defendant's  duty  to  keep  said  depot  open 
and  to  ke^  its  waiting  room  in  said  depot 
comfortably  heated. 

"(4)  If  you  find  from  the  evidence  that  de- 
fendant had  a  depot  building  at  Lawrence, 
erected  for  the  accommodation  of  passengers, 
and  it  ran  Its  trains  over  said  lines  both  day 
and  night,  then  It  was  its  duty  to  keep  the 
same  open  for  the  free  and  unrestricted  use 
of  its  XMissengers,  and  the  waiting  rooms 
thereof  at  all  proper  times  and  seasons  com- 
fortably heated." 

Buzbee  &  Hicks  and  George  B.  Pugh,  for 
appellant  Wood  A-  Henderson,  for  appel- 
lee. 

HIIjL,  C.  3.  Stanford  went  from  Hot 
Springs  to  Lawrence  Station,  on  the  line  of 
appellant  railroad  company,  six  JQlles  distant 
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trom  Hot  Springs^  and,  desiring  to  return 
tberefFom,  went  to  the  station  five  or  ten 
nUnutes  before  time  for  the  train  to  arrive. 
He  was  unable  to  get  any  information  as  to 
when  the  train  would  come,  and  waited  an 
hour  or  two  for  it'  It  was  the  20th  of  De- 
cember, and  the  weather  had  turned  cold 
during  the  day.  There  was  a  house  at  the 
station,  owned  by  the  railroad  company,  us- 
ed as  a  section  house;  and  there  is  a  con- 
troyersy  as  to  whether  it  was  used  as  a 
station  house.  One  of  the  rooms,  which  had 
been  used  as  a  negro  waiting  room,  was  open; 
but  there  was  no  Are  therein.  It  was  occu- 
pied by  some  negroes,  who  were  waiting  for 
the  train.  The  room  which  had  t>een  used  as 
a  white  waiting  room  was  closed.  Stan- 
ford and  others  made  a  fire  near  the  station 
house,  and  tried  to  make  themselves  com- 
fortable; but  he  got  wet  and  contracted 
pneumonia  from  bis  exposure.  The  testi- 
mony connecting  the  pneumonia  with  the 
exposure  Is  as  definite  as  that  In  the  case 
of  BailwayV.  Hook,  104  S.  W.  217.  In  fact, 
that  is  not  the  ground  of  contention  here.  The 
question  in  this  case  Is  whether  the  station 
of  Lawrence  was  a  flag  station  or  a  regular 
station.  The  court  gave  certain  Instructions 
as  to  the  duty  of  a  carrier  to  provide  station- 
al  facilities  at  its  stations,  the  material  parts 
of  which  will  be  set  out  in  the  statement  of 
facts;  and  certain  instructions  were  given 
at  the  instance  of  the  appellant  presenting 
its  contentions  If  Lawrence  was  a  flag  sta- 
tion. 

Appellant  begins  its  argument  by  stating: 
"The  uncontradicted  testimony  in  this  case 
shows  that  Lawrence  was  a  mere  flag  sta- 
tion on  the  road  of  appellant"  In  this  the 
appellant  errs.  The  testimony  of  Stanford 
(and  another  witness  substantially  to  the 
same  effect)  is  that  all  the  regular  passenger 
trains  passing  Lawrence  stopped  at  this  sta- 
tion regularly  for  the  purpose  of  taking  on 
and  discharging  passengers,  and  the  only 
trains  which  did  not  stop  there  were  the  fast 
trains  carrying  guests  to  Hot  Springs.  On 
the  other  hand,  the  appellant  has  testimony 
tending  to  prove  that  this  building  was  orig- 
inally built  as  a  station  house,  and  was  many 
yean  ago  used  as  such,  but  that  for  some  20 
years  or  more  it  had  not  been  so  used,  and 
was  only  opened  now  and  then  for  the  ac- 
commodation of  the  people  waiting  for  trains, 
and  that  Lawrence  was  only  a  flag  station. 
The  verdict  of  the  Jury  amounts  to  finding 
that  it  was  a  regular  station,  and  not  a  flag 
station,  and  the  argiunent  based  on  the  du- 
ty, or  want  of  duty,  to  furnish  atational  fa- 
cilities at  flag  stations  Is  academic. 

There  was  testimony  adduced  showing  that 
from  10  to  100  passengers  were  daily  using 
the  station  at  Lawrence;  that  hacks  from 
the  hotel  at  Potash  Sulphur  Springs,  about 
a  mile  distant  regularly  attended  the  trains; 
and  that  a  deed  to  the  appellant's  predecessor 
bad  been  made  to  the  tract  of  land  tor  a  sta- 
tion, to  be  known  as  Lawrence  Station,  and 


directing  that  the  d^x>t  be  on  the  north  side 
of  the  railroad  track.  It  is  contended  that 
this  testimony  Is  incompetent;  that  its  tmidr 
ency  was  to  show  that  there  should  have 
l>een  a  regular  station  there  at  the  time  com- 
plained of,  but  not  that  there  was  one.  The 
complaint  alleged  that  there  was  a  station 
building  in  use  at  Lawrence,  which  allega- 
tion the  answer  denied;  and  thus  an  issue  -of 
fact  was  develcqped  in  the  pleadings,  and  It 
was  fairly  competent  to  Introduce  testimony 
as  to  the  passenger  business  handled  there, 
as  tending  to  prove  whether  it  was  really  a 
tegular  station,  or  whether  it  was  merely  a 
flag  station.  While  this  testimony  is  not  very 
material,  yet  it  was  competent  as  tending  to 
prove  the  truth  of  the  controversy. 

Objection  is  also  made  as  to  Stanford  tes- 
tifying that  after  suit  was  brought  the  rail- 
road company  put  a  stove  in  the  statloB 
bouse,  as  well  as  a  water-cooler,  and  that  It 
kept  water  therein.  This  was  brought  oat 
In  answer  to  a  question  asking  what  he  knew 
of  the  station  being  lighted  and  heated  prior 
to  the  occurrence  in  question.  Immediately 
on  this  answer  coming  in,  his  counsel  told 
him  be  did  not  want  anything  after  the  oc- 
currence, and  to  conflne  his  answer  to  the 
question.  No  objection  was  then  made  to 
this  testimony.  Had  the  attention  of  the 
court  been  called  to  it  he  would  doubtless 
have  emphasized  what  the  .counsel  had  said, 
and  told  the  jury  not  to  consider  the  state- 
ments made  by  witness  In  ttiia  regard. 

Judgment  Is  affirmed. 


CRAWFORD  V.  McDONALD. 
(Supreme  Court  of  Arkansas.    Nov.  25,  1907.) 

1.  Set-Oit  —  BquiTABUB     Bsi-Orw  —  Ct-AiMB 
Available. 

Where  plaintiff,  as  administrator  of  a  ven- 
dor, sued  to  foreclose  a  vendor's  lien,  defend- 
ant, though  not  having  filed  his  claim  for  breach 
of  warranty  in  the  sale  against  Intestate's  es- 
tate, was  entitled  to  set  off  the  damages  sustain- 
ed by  anch  breach  against  the  adminiatrator'a 
action ;  both  claims  having  arisen  out  of  this 
same  transaction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  H  47,  48.] 

2.  Evidence— Bkst  ahd  Skookdabt  —  Obbti- 
nsD  Copies. 

Under  the  statute  providing  that  if  any 
deed  or  instrument  duly  acknowledged  or  prov^ 
ed  of  record  is  lost  or  not  within  the  power  of 
the  party  wishing  to  use  it  the  record  thereof 
or  a  certified  transcript  may  be  read  in  evidence, 
a  certified  copy  of  a  recorded  lease  not  executed 
or  transferred  to  defendant  and  not  in  his  pos- 
session or  control,  was  adinlBsible;  he  having 
testified  that  he  did  not  know  where  the  original 
was,  and  could  not  produce  it 

[Ed.  Note.— For  cases  in  iwint  see  Cent  Dig. 
vol.  20,  Evidence,  {  685.] 

a   COVEHANTS— IKPLIKD  OOVBRARTa  —  WoaDS 

III  Deed. 

Where  the  words  "grant  bargain  and  sell," 
contained  in  a  deed,  were  not  limited  by  ex- 
press words,  they  imported  a  covenant  by  the 
grantor  with  the  grantee,  his  heirs  and  assigns, 
that  the  land  was  free  Iran  incamhianoas  mad* 
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or  suffered  by  him,  aa  ezpreasly  provided  b; 
KIrby's  Die  i  731. 

rEId.  Note. — For  cases  In  point,  see  Cent  Dig. 
ToL  14,  Coyenants,  i  11.] 

4.  Saxx— Lbask. 

Where  land  was  conveyed  hy  a  deed  con- 
taining a  covenant  against  incambrances  at  a 
time  when  the  entire  land  was  snbject  to  a 
lease,  such  lease  constituted  a  breadi  of  th* 
covenant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  14^  Covenants,  {  118.] 

&   SAIfX— BBKiLCH  — DaKAQBS  — APPOBXIOR- 
KKKT. 

Where  a  lease  which  constituted  a  breach  of 
covenant  against  incambrances  covered  the  en- 
tire land  conveyed,  there  ■  could  be  no  appor- 
tionment of  the  damages  occasioned  by  such 
breach ;  the  lessee  having  possession  of  the  land 
•nd  a  portion  of  the  improvements. 

AK>eal  from  Clark  Chancery  Conrt;  X  D. 
Driver,  Chancellor. 

Action  by  J.  H.  Crawford,  as  administrator 
of  T.  J.  Stewart,  deceased,  against  James 
H.  McDonald,  to  foreclose  a  vendor's  lieo. 
In  which  defendant  filed  a  cross-action  for 
damages  for  breach  of  covenant  From  an 
adverse  decree,  plaintiff  appeals    Affirmed. 

John  H.  Crawford,  for  appellant.  McMil- 
lan &  McMillan,  for  appellee. 

BATTLE,  J.  On  the  24th  of  January,  1902, 
T.  J.  Stewart  and  his  wife,*  Helen  A.  Stewart, 
for  1160,  ^75  of  which  were  paid,  and  for 
the  remainder  two  notes  for  $42.50  each 
were  ezecnted  by  the  purchaser  to  T.  J. 
Stewart,  sold  and  conveyed  to  James  H.  Mc- 
Donald a  certain  tract  of  land,  and  retained  a 
lien  thereon  for  the  unpaid  purchase  money. 
One  of  the  notes  was  due  on  the  16th  day  of 
November,  1902,  and  the  other  on  the  15th 
day  of  November,  1903.  Both  were  executed 
on  the  23d  day  of  January,  1902,  and  bore 
"ten  per  cent  Interest  till  paid."  T.  J.  Stew- 
art having  died,  J.  H.  Crawford,  as  his  ad- 
ministrator, brought  this  suit  against  James 
H.  McDonald  to  foreclose  the  lien  on  the 
land  for  the  unpaid  purchase  money. 

Defendant  answered  and  admitted  the  al- 
legations of  the  complaint,  but  alleged  that 
T.  J.  Stewart  sold  and  conveyed  the  land  to 
bim  on  the  24th  day  of  January,  1902 ;  that 
be  and  his  wife,  both  deceased,  by  the 
deed  "covenanted  with  the  defendant  that 
they  would  forever  warrant  and  defend  the 
title  to  the  land  against  all  lawful  claims 
whatever ;  that  the  lands  were  free  from  all 
liens  and  incumbrances  of  every  kind  and 
nature  whatever,  for  the  quiet  enjoyment 
thereof  against  the  grantors,  their  heirs  and 
assigns,  and  from  the  claims  or  demands  of 
all  other  persons" ;  that  the  land  at  the  time 
of  making  and  delivery  of  the  deed  was  not 
free  from  all  incumbrances;  that  Tbos.  J. 
Stewart,  December  16,  1899,  executed  a  lease 
upon  same  to  the  Longvlew  Lumber  Company, 
for  10  years,  which  covered  stables,  lots,  wells 
of  water,  and  other  improvements ;  that  the 
lumber  company  transferred  the  lease  to  J. 


O.  Clark,  who  was  in  possession  of  the  land 
at  the  time  of  the  conveyance  to  ai^ellee,  who 
still  holds  same,  and  refused  to  quit  and  de- 
liver possession  to  appellee;  that  Clark  has 
cut  all  the  merchantable  timber  from  the 
land ;  that  the  reasonable  rent  value  of  the 
part  of  premises  so  held  by  Clark  is  $5  per 
month  from  January  24,  1902,  a  period  of 
46  months,  to  appellee's  damage,  $230. 

He  asks  for  Judgment  against  the  plaintiff 
for  $550  for  damage  on  account  of  the  in- 
cumbrance and  for  other  relief.  On  De- 
cember 10,  1906,  appellant  filed  his  motion  to 
dismiss  the  cross-complaint,  as  follows :  "That 
same  was  based  upon  an  alleged  covenant 
of  warranty  contained  In  a  deed  to  appellee 
made  by  appellant's  intestate.  That,  In  order 
to  maintain  such  a  demand  against  said  es- 
tate, It  was  necessary  for  the  defendant,  with- 
in two  years  after  the  grant  of  letters  of  ad- 
ministration, to  present  to  him  for  allowance 
a  statement  of  bis  demand,  with  his  affidavit 
appended  thereto,  to  the  effect  that  nothing 
has  been  paid  or  delivered  towards  the  satis- 
faction of  the  demand,  except  what  is  credited 
thereon,  and  that  the  sum  demanded,  naming 
It,  is  Justly  due.  That  no  such  verified  de- 
mand was  ever  made  or  presented  to  appel- 
lant, as  such  administrator.  That  more  than 
two  years  have  passed  since  letters  of  ad- 
ministration were  granted  to  plaintiff  herein." 

On  hearing  of  the  motion  to  dismiss,  it  was 
admitted  that,  prior  to  the  filing  of  appel- 
lee's cross-action,  December  11,  1905,  the  ap- 
pellee had  not  attached  to  his  claim  the  au- 
thenticating affidavit  required  by  the  statute ; 
"that  he  made  no  affidavit,  except  the  one 
attached  to  his  answer  and  cross-complaint; 
that  more  than  two  years  had  passed  since 
letters  of  administration  were  granted  to 
plaintiff." 

The  deed  executed  by  Stewart  and  wife 
to  the  defendant,  which  was  admitted  as  evi- 
dence, contained  this  granting  clause,  "I  here- 
by grant,  bargain,  sell  and  convey,"  and  the 
following  covenant:  "And  we  hereby  cov- 
enant with  the  said  James  H.  McDonald  and 
his  heirs  and  assigns  that  we  will  forever 
warrant  and  defend  the  title  to  the  said  lands 
against  all  lawful  claims  whatever."  The 
statutory  meaning  of  the  words  "grant,  bar- 
gain and  sell"  are  not  limited  by  any  express 
words  in  the  deed. 

The  evidence  adduced  at  the  hearing  show- 
ed that  T.  J.  Stewart  on  the  16th  day  of  De- 
cember, 1899,  executed  to  Longvlew  Lumber 
Company  a  lease  of  the  land  in  controversy 
for  10  years,  which  Included  stables,  lots, 
wells  of  water,  and  other  improvements.  This 
lease  was  filed  for  record  and  recorded.  De-. 
fendant  testified  that  the  original  lease  was 
not  In  his  possession,  and  he  did  not  know 
where  it  is,  and  It  was  not  In  his  power  to 
produce  It  as  evidence,  and  offered  a  cer- 
tified copy  of  the  lease  as  evidence.  The 
court,  over  the  objection  of  the  plalnti'I, 
admitted  It.    The  lease  was  transferred  to 
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J.  O.  Clark.  Htf  took  possession  of  the  land 
and  a  portion  of  the  Improvements  and  held 
the  same  for  at  least  80  months.  The  rental 
valne  thereof  for  such  time  exceeded  the 
amount  due  on  defendant's  notes. 

It  is  not  necessary  to  mention  other  incum- 
brances adduced  as  evidence.  The  court 
overruled  appellant's  motion  to  dismiss,  and 
he  excepted.  On  the  merits  it  found  that  the 
covenant  of  warranty  in  the  deed  from  Stew- 
art to  McDonald  had  been  broken,  and  that 
appellee  had  been  damaged  in  a  greater 
amount  than  the  notes  sued  upon,  and  that 
appellant  on  that  account  should  recover 
nothing  in  this  action,  and  adjudged  the  cost 
against  appellant  To  this  decree  appellant 
«xcepted  and  appealed. 

The  decree  of  the  court,  as  a  whole.  Is  cor- 
rect It  would  not  allow  the  claim  of  the 
appellee  for  damages  as  a  claim  against 
the  estate  or  a  basis  for  Judgment  against 
the  appellant  but  as  a  recoupment  to  tbe  ex- 
tent of  the  claims  of  appellant,  as  a  bar  to 
the  recovery  of  appellant  against  appellee. 
Both  claims  grow  out  of  the  same  transac- 
tion, and  it  is  equitable  that  one  should  be 
«et  ofT  against  the  other.  He  who  seeks 
«qult7  should  do  equity.  The  motion  to  dis- 
miss was  properly  overruled. 

Tbe  copy  of  the  lease  was  admissible.  De- 
fendant testified  that  he  did  not  know  where 
the  original  is,  and  It  was  not  within  his 
power  to  produce  it  The  statute  in  such 
cases  provides:  "If  it  shall  appear  at  any 
time  that  any  deed  or  instrument  duly  ac- 
knowledged or  proved  and  recMtled  as  pre- 
scribed by  this  chapter,  is  lost  or  not  with- 
in the  power  or  control  of  the  party  wishing 
to  use  tbe  same,  the  record  thereof,  or  a 
transcript  of  such  record  certified  by  the 
recorder,  may  be  read  in  evidence  without 
further  proof  of  execution."  In  this  case  the 
lease  was  not  executed  or  transferred  to  the 
defendant  and  was  not  in  his  xrassesslon 
or  control,  and  he  did  not  know  where  It  was. 
The  certified  copy  was  properly  admitted. 
Scanlan  ▼.  Wright  13  Pick.  (Mass.)  523,  26 
Am.  Dec.  346;  Eaton  v.  Campbell,  7  Pick. 
(Mass.)  10. 

Tbe  words  "grant  bargain  and  sell,"  con- 
tained in  the  deed,  not  being  limited  by  ex- 
press words,  were  a  covenant  of  Stewart  with 
McDonald,  his  heirs  and  assigns,  that  tbe 
land  was  free  from  incumbrances  done  or 
suffered  by  him.  Klrby's  Dig.  (  731.  A  lease 
Is  an '  Incumbrance,  within  the  meaning  of 
that  term  as  defined  in  Seldon  v.  Dudley  B. 
Jones  Company,  74  Ark.  348,  351,  85  S.  W. 
778,  and  was  broken  when  the  deed  to  Mc- 
Donald was  executed.  See  Am.  &  Eng. 
Encyc.  of  Law  (2d  Ed.)  129,  and  note  4,  and 
cases  cited.  The  damages  occasioned  by  tbe 
breach  of  this  covenant  were  at  least  equaled 
to  the  amount  sued  for  by  the  appellant 

As  the  whole  of  the  land  conveyed  was  cov- 
ered by  the  lease,  tbe  rule  requiring  an  ap- 
portionment of  damages  between  parts  of  the 
land  affected  by  the  covenant  and  the  re- 


mainder of  it  does  not  apply  In  this  case. 
Tbe  covenant  was  broken  as  to  the  entice 
tract  of  land  In  controversy. 
Decree  aflBrmed. 


OHIOAOO,  B.  L  ft  P.  RY.  OO.  v.  SIAUGH- 
TEB. 

(Supreme  Court  of  Arkansas.    Nov.  25,  1907.) 

1,  Carbiebs— Cabbiage  or  Live  Stqok— Gor- 

RECTINO  CaBBIEBS. 

In  an  action  for  injnries  to  cattle  shipped 
on  defendant's  line,  evidence  held  gnfficient  to 
warrant  a  finding  that  a  line  to  which  the  cat- 
tle were  transferred  by  defendant  was  a  con- 
necting carrier. 

2.  Saub— LniiTATion  or  Liabujtt— Actions 
— Dauageb. 

Where  the  contract  of  transportation  of  cat- 
tle by  defendant  over  its  line  and  connecting 
lines  limits  defendant's  liability  to  damage  oc- 
curring on  its  own  line,  the  carrier  is  not  liable 
for  damage  resulting  from  n^ligence  on  the 
connecting  line  after  delivery  of  tbe  cattle  to 
such  connecting  line. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  f  951.] 

Appeal  from  Circuit  Court  Logan  Coun- 
ty; Jephta  H.  Evans,  Judge. 

Action  by  D.  P.  Slaughter  against  tbe  Chi- 
cago, Bock  Island,  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed    and    remanded. 

The  appellee  by  this  suit  seeks  to  recover  of 
appellant  for  damages  alleged  to  have  accrued 
to  appellee  by  reason  of  injury  to  two  car 
loads  of  cattle  caused  through  the  negligence 
of  appellant  in  transporting  same  from  Maga- 
zine, Ark.,  to  St  Louis,  Mo.,  under  contract 
with  appellee.  Tbe  complaint  s];)eclflcally  sets 
forth  tbe  alleged  negligence  from  Magazine, 
Ark.,  to  Ft  Smith,  Ark.,  and  from  Ft  Smith 
to  St  Louis,  Mo.,  and  also  iQ>ecificaIIy  sets 
forth  tbe  damages  sustained,  amounting  In 
the  aggregate  to  $526,  for  which  judgment 
was  prayed.  The  appellant  in  its  answer 
admitted  the  contract  with  appellee  for  tbe 
shipment  of  cattle,  and  alleged  that  appel- 
lant was  only  liable  under  the  contract  for 
damage  done  through  its  negligence  while 
tbe  cattle  were  in  its  possession,  denied  that 
any  damage  was  done  through  Its  negligence, 
and  set  forth  that  the  cattle  were  delivered 
to  its  connecting  carrier,  the  St  Louis  &  Son 
Francisco  Railway  Company,  at  Wlster,  Ind. 
T.,  in  as  good  condition  as  when  received  by 
defendant  at  Magazine,  Ark.  The  answer  al- 
so denied  that  there  was  any  negligence  after 
the  cattle  were  delivered  to  the  connecting 
carrier  at  Wlster,  but  alleged  that  appellant 
was  not  liable  for  such  negligence,  if  It  was 
shown.  The  contract,  as  proved,  was  one  In 
which  the  appellant  undertook  for  a  specified 
rate  of  freight  to  transport  appellee's  cattle 
from  Magazine,  Ark.,  to  St  Louis,  Mo.;  tbe 
rate  being  less  than  the  rate  charged  for 
shipments  at  the  carrier's  risk.  On  account 
of  the  "reduced  rate"  and  other  considera- 
tions, it  was  "mutually  agreed  between  the 
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parties,"  among  otber  things,  that  "under  no 
olrcamstances  shall  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  be  held  lia- 
ble for  any  Injnry  to  or  loss  of  the  stock 
transported  hereunder,  from  any  cause  what- 
soever, happening  or  accruing  beyond  Its  own 
line,  and  In  the  event  of  injury  to  or  loss  of 
aald  stock,  only  the  carrier  on  whose  line  the 
Injury  or  loss  actually  occurs  shall  be  liable." 
On  the  cross-examination  of  appellee  the  fol- 
lowing occurred :  "Q.  To  what  railroad  com- 
pany were  your  cattle  delivered  at  Wlster, 
Ind.  T.T  A.  I  presume  to  the  Frisco;  I 
dont  know.  I  thought  the  whole  thing  vras 
the  Rock  Island  System.  Q.  You  knew  it 
was  not  the  regular  line  of  the  Rock  Island ; 
but  you  thought  It  was  a  branch  of  It?  A. 
I  thought  the  Rock  Island  was  a  branch  of 
the  Frisco.  Q.  But  you  know  at  Wlster  that 
your  cattle  were  delivered  to  the  Frisco,  and 
carried  from  there  by  them  to  St  Louis?  A. 
Yes,  sir.  Attorney  for  Defendant:  I  desire 
to  move  the  court  to  exclude  from  the  consid- 
eration of  the  Jury  «11  the  testimony  of  this 
witness  as  to  delays,  rough  treatment,  and 
Injury  to  the. cattle  after  they  left  Wlster, 
Ind.  T.,  and  before  they  reached  St  Louis, 
on  the  ground,  as  stated  in  my  opening,  that 
defendant  under  the  contract  of  shipment  In 
tills  caJK,  Is  not  liable  for  any  damages  whicfb 
occnrred  after  the  cattle  were  delivered  to 
the  connecting  carrier,  St  Louis  &  San  Fran- 
cisco Railroad  Omnpany,  at  Wlster."  The 
court  overruled  defendant's  motion,  and  the 
defendant  excepted.  The  record  shows  at 
another  place  the  following:  "Q.  State,  Mr. 
Slaughter,  whether  you  were  unnecessarily 
delayed  at  any  other  point  between  Wlster 
and  Pt  Smith.  Attorney  for  Defmdant :  To 
save  frequent  Interruptions,  may  I  not  have 
the  privilege  of  saving  exceptions  with  refer- 
ence to  delays  after  leaving  Wlster,  without 
calling  the  court's  attention  to  each  separate 
objection?  The  Court :  You  may.  The  court 
undarstanda  your  contention.  Go  ahead,  Mr. 
Slaughter."  The  appellee  introduced  evidence 
tending  to  show  negligence  in  the  carrier 
from  Wlster  to  Ft  Smith,  and  from  Ft 
Smith  to  St  Louis.  It  Is  conceded  by  appel- 
lant that  It  Is  liable,  and  that  the  Judgment 
Is  OHnect  If  It  is  liable  for  the  Injuries  oc- 
cnrring  (m  the  St  Louis  &  San  Francisco 
Railroad.  The  court  instructed  the  Jury 
as  follows:  "This  Is  a  contract  of  shipment 
from  Magazine.  Ark.,  to  St  Louis,  Mo.,  and 
under  It  defendant  Is  liable,  under  tbe  proof 
beie,  for  all  damages,  if  any,  sustained  by 
the  shipment  from  the  acts  of  negligence 
charged  In  the  complaint  If  proven,  or  such 
of  th^n  as  are  proved.  If  any,  anywhere  from 
Magazine,  Ark.,  to  St  Louis,  Mo."  Appellant 
duly  saved  its  exceptions,  and  asked  tbe  fol- 
lowing: "(3)  You  are  Instructed  that,  un- 
der tbe  contract  of  shipment  in  this  case, 
the  defendant  Is  not  liable  for  any  damages 
which  may  have  occurred  to  said  cattle  after 
Uiey  were  delivered  to  the  St  liouls  &  San 
Francisco  Railway  Company  at  Wlster,  Ind. 
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T."  Tbe  appellant  again  duly  excepted.  The 
verdlct-and  Judgment  were  for  appellee ;  and 
this  appeal  duly  prosecuted. 

Buzbee  ft  Hicks  and  Oeo.  B.  Pugh,  for  ap- 
pellant   Prlddy  &  Chambers,  for  appellee. 

WOOD,  J.  (after  stating  tbe  facts  as  above) . 
The  contract  Itself  showed  that  the  parties 
to  It  contemplated  that  the  cattle  were  to  be 
delivered  by  appellant  to  a  connecting  car- 
rier; for  it  expressly  limits  the  liability  to 
injuries  occurring  on  its  own  line,  and  spec- 
ifies that  the  liability  of  appellant  "termi- 
nates upon  delivery  by  It  of  said  cars  to  its 
connecting,  carrier."  The  proof  showed  that 
appellee's  cattle  at  Wlster  "were  delivered  to 
the  Frisco  and  carried  from  there  by  them 
to  St  Louis."  This  evidence  was  at  least 
prima  facie  proof  that  the  Frisco  was  a  con- 
necting carrier,  and.  In  tbe  absence  of  any 
evidence  to  the  contrary,  was  sufficient  to 
warrant  a  finding  to  that  effect  The  court 
In  passing  upon  the  evidence  offered  well  un- 
derstood the  contention  of  appellant  that  the 
Frisco  was  a  connecting  carrier,  and  the  rul- 
ing indicates  that  the  court  assumed  that 
such  was  tbe  fact  without  the  necessity  of 
further  proof  upon  tbe  subject  The  court 
erred  in  giving  the  Instruction  set  out  in  the 
statement,  and  in  refusing  tbe  request  asked 
by  appellant. 

The  trial  court  under  the  rule  announced 
by  this  court  In  L.  B.  &  F.  S.  Ry.  Co.  v. 
Odom,  63  Ark.  826,  38  S.  W.  339,  should  have 
confined  the  inquiry  to  the  damage  If  any  pro- 
duced by  the  negligence  of  appellant  before 
.the  delivery  of  the  cattle  to  the  connecting 
carrier.  See,  also,  Taylor,  Cleveland  ft  Co. 
V.  Little  Rock,  M.  R.  ft  T.  R.  Co.,  32  Ark. 
393,  29  Am.  Rep.  1;  Packard  v.  Taylor,  35 
Ark.  402,  87  Am.  Rep.  37;  St  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Weakly,  56  Ark.  397,  8  S. 
W.  134,  7  Am.  St  Rep.  104;  International 
&  G.  N.  R.  Co.  V.  E^amest  ft  Bost  (Tex.  Civ. 
App.)  77  S.  W.  29,  30;  Int  ft  G.  N.  R.  Co. 
et  al.  V.  Startz,  97  Tex.  167,  77  S.  W.  1. 

Judgment  reversed,  and  cause  remanded 
for  new  trial. 


MISSISSIPPI  HOME  INS.  00.  v.  ADAMS 
ft  BOYLE. 

(Supreme  Court  of  Arkansas.     Nov.  2S.  1907.) 

1.  Insttbance  —  Agents  -—  Compensation  — 
Contract  of  Emplotment— Construction. 
A  contract  of  employment  of  an  agent  of 
an  insurance  company  provided  for  the  payment 
of  a  contingent  commission  by  the  company  to 
the  agent  on  the  profit?  of  the  business  to  be 
first  computed  on  a  designated  date  and  at  the 
end  of  each  vear  thereafter,  and  reserved  to 
either  party  the  right  to  terminate  the  employ- 
ment after  giving  30  days'  notice,  in  which  event 
payment  of  compensation  should  be  made.  HM 
that,  on  the  termination  of  the  employment  by 
notice  before  the  designated  date,  the  computa- 
tion of  tbe  commission  must  be  made  at  the 
time   of  the   termination.  ^  ^  . 
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2.  OoifTBAOTS— CoNSTBaonoR— iNTxnnoii   or 
Parties— Conflicting  Glauses. 

The  court,  in  arriving  at  the  intention  of 
the  parties  to  a  contract,  must  give  effect  to  all 
the  provisions  thereof,  and  the  langnage  aa  a 
whole  must  be  construed  and  thereby  malce  the 
apparently  conflicting  provisions  consistent  so  aa 
not  to  give  one  of  the  parties  an  unfair  advan- 
tage over  the  other, 

[EM.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  11,  Contracts.  {  741.] 

3.  IHBURANCB  —  AOERTB  —  COKPXNBATION  — 
CONTBACT    OF    EMPLOYMENT— CONSTEUCTION. 

'  A  contract  of  employment  of  an  agent  of 
an  insurance  company  stipulating  for  payment 
by  the  company  to  the  agent  of  a  contingent 
commtesion  on  the  profits  of  the  business,  after 
deducting  "the  expenses,  reinsurance,  return 
premiums  and  losses  for  tne  current  year,"  ^ves 
to  the  agent  a  commission  on  the  bnsiness  less 
the  deductions  provided  for,  and  the  company 
cannot  demand  further  reductions. 

4.  OONTBACTS  —  AMBIGUITT  —  OONBTBUOTIOII 

Against  Pabtt  Using  Language. 

A  contract  must,  in  case  of  doubt  be  con- 
strued against  him  who  used  the  doubtful  word- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  U,  Contracts,  {  736.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  B.  W.  Winfleld,  Judge. 

Action  by  the  Mississippi  Home  Insurance 
Company  against  Adams  &  Boyle.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

The  firm  of  Adams  tc  Boyle,  insurance 
agents,  were  employed  by  the  appellant,  a 
foreign  corporation,  to  establish  and  conduct 
for  appellant  the  business  of  fire  insurance 
In  this  state.  Under  the  contract,  appellee 
was  a  general  agent,  with  all  tbe  powers, 
duties,  and  tbe  obligations  of  such.  Appellee 
was  to  pay  all  expenses  Incident  to  the  busi- 
ness except  legal  expenses  in  resisting  losses. 
As  compensation  for  Its  services  in  planting 
tbe  business  and  conducting  it,  tbe  contract 
provided:  "Fourth.  Tbe  party  of  tbe  first 
part  [appellant]  agrees  to  pay  tbe  parties  of 
tbe  second  part  [appellee]  a  flat  commission 
of  thirty  per  cent.  (30%)  on  tbe  net  premiums 
for  business  written  In  said  state,  meaning 
thereby  the  gross  premiums,  less  return  pre- 
miums and  reinsurance.  Said  commission  to 
be.  in  lieu  of  all  expenses  whatsoever,  except 
legal  expenses  in  resisting  losses.  A  further 
contingent  commission  of  ten  per  cent  (10%) 
is  to  be  paid  to  the  parties  of  tbe  second  part 
on  tbe  profits  of  tbe  business  after  deducting 
all  expenses,  reinsurance,  return  premiums 
and  losses  for  tbe  current  year;  said  contin- 
gent commission  to  be  first  computed  on  Au- 
gust 1,  1906,  and  at  tbe  end  of  each  year 
thereafter."  There  were  various  provisions 
in  tbe.  contract  defining  tbe  duties  of  the  re- 
spective parties  to  it  unnecessary  to  set  forth 
here.  Tbe  contract  contained  these  further 
provisions:  "Ninth.  This  agreement  may  be 
terminated  at  any  time  by  either  party  after 
giving  (30)  days'  written  notice  to  the  other, 
in  which  event  payment  of  compensation  as 
above  provided  shall  be  made,  and  will  be  in 
liquidation  of  all  payments  to  tbe  party  of 


the  second  part  by  the  party  of  tbe  first  part. 
Tenth.  This  agreement  will  take  effect  from 
the  date."  Tbe  contract  took  effect  August 
8,  1806.  Tbe  contract  was  terminated  on 
the  1st  of  December,  1905,  after  giving  the 
notice  specified  in  tbe  ninth  paragraph,  su- 
pra. Appellant  sued  appellee  for  tbe  sum  of 
11,010.69,  which  it  claims  appellee  was  due 
upon  a  settlement  as  per  terms  of  the  conr 
tract  Appellee  denied  liability.  On  tbe  ter- 
mination of  tbe  contract,  November  30,  1905, 
appellee  rendered  a  statement  of  Its  accounts 
with  appellant,  as  of  that  date,  showing  that 
the  amount  of  the  net  premiums,  after  deduct- 
ing reinsurance,  commissions,  and  three-sev- 
enths of  tbe  amount  paid  for  entrance  fee,  and 
certificates  to  agents,  and  losses  incurred  and 
paid,  was  $9,254.  Appellee  credited  itself 
with  10  per  cent,  of  this  amount,  as  Its  c(m- 
tlngent  commission  under  the  contract  This 
credit  of  1925,  contingent  commission,  wbicb 
appellee  claims,  was  disputed  by  appellant 
Appellant  contends  that  under  tbe  terms  of 
the  contract  tbe  settlement  of  appellee's  con- 
tingent commission  should  be  made  on  Au- 
gust 1,  1906.  and  it  adduced  proof  to  show 
that  on  that  day  tbe  business  that  had  been 
written  by  appellee  bad  resulted  in  a  loss  to 
appellant  of  $1,400.64.  not  taking  into  ac- 
count tbe  unearned  premiums,  and  that,  if 
these  were  deducted,  tbe  loss  would  be  ^0,- 
885.15.  Appellant  contends  that  tbe  unearn- 
ed premiums  should  be  deducted,  and  that. 
In  no  event  making  tbe  settlement  as  of  Au- 
gust 1,  1906,  was  there  any  amount  due  for 
contingent  commission.  Appellee,  on  the  oth- 
er hand,  contends  that  its  contingent  com- 
mission was  due  on  the  day  of  the  termina- 
tion of  tbe  contract  that  settlement  final 
should  be  made  on  that  day.  and  that  ap- 
pellant was  due  appellee  a  contingent  com- 
mission on  all  tbe  premiums  received  by  ap- 
pellant on  business  that  bad  been  written  by 
appellee  at  that  time.  After  deducting  30 
per  cent,  for  fiat  commission,  tbe  amount 
pedd  for  reinsurance,  losses  incurred,  and  paid 
at  that  time,  and  an  amount  representing 
three-sevenths  of  tbe  sum  which  appellee  bad 
paid  for  entrance  and  license  fees,  said  sum 
being  for  time  unexpired.  Appellee  testified 
to  the  correctness  of  tbe  statement  of  account 
which  it  had  rendered  In  accordance  with  its 
contention.  The  trial  court  sustained  app^- 
lee's  contention,  and  rendered  judgment  In  its 
favor.  The  motion  for  a  new  trial  contained 
only  one  ground,  namely,  "that  judgment  Is 
contrary  to  the  evidence."  This  being  over- 
ruled, appellant  prosecutes  this  appeal. 

Bose,  Hemingway,  Cantrell  &  Loughbor- 
ough, for  appellant  Ashley  CockriU,  for  ap- 
pellee. 

WOOD,  J.  (after  the  stating  the  facts  as 
above).  First  It  is  obvious  from  tbe  provi- 
sion of  tbe  contract,  to  wit— "said  contingent 
commission  to  be  first  computed  on  August, 
iBt,  1906,  and  at  the  end  of  each  year  ttiere- 
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after"— that  the  parties  to  It  contemplated 
that  the  contntct  might  last  more  than  one 
year,  yet  the  proTlsion  following  this  In  i>ar- 
agraph  "ninth"  shows  that  the  parties  did 
not  make  this  time  for  the  computation  of 
the  contingent  commission  of  the  essKice  of 
the  contract,  becanse  In  this  latter  provision 
the  right  to  terminate  the  contract  by  either 
party  on  SO  days'  notice  is  expressly  reserv- 
ecL  And  payment  "In  that  event"  of  com- 
pensation, as  provided  in  paragraph  "fourth," 
shall  be  made,  and  will  be  in  liquidation  of 
all  payments  to  the  party  of  the  second  part 
by  the  party  of  the  first  part.  The  last  par- 
agraph mnst  be  taken  to  qualify  the  preced- 
ing one,  and  the  two  together  mean  that  If 
the  contract  Ahould  continue  till  the  1st  of 
August,  1906,  and  for  years  thereafter,  the 
time  for  the  computation  and  settlement  of 
the  amount  due  under  the  provision  for  a 
contingent  commission  should  be  the  1st  day 
of  August  of  each  recurring  year  that  the  con- 
tract continued;  but,  if  it  should  be  ter- 
minated earlier,  then  the  computation  of  the 
contingent  commission  should  be  made,  and 
settlement  thereof  bad  st  the  time  the  con- 
tract was  terminated.  The  basis  of  the  com- 
putation as  to  the  amount  to  be  paid  for  the 
part  of  the  year  while  the  contract  Is  In  ex- 
istence is  the  same  as  if  the  contract  had  con- 
tinued for  the  full  year.  The  only  difference 
Is  that,  when  the  contract  is  terminated,  the 
settlement  must  be  made  then  of  all  that  Is 
dne  under  It  And,  when  the  contract  la  end- 
ed, all  commissions  by  way  of  compensation 
are  due,  and  the  computation  of  the  amount 
and  the  payment  thereof  cannot  be  postponed. 
This  Is  the  only  reasonable  construction  of 
which  the  contract  is  susceptible,  when  all 
of  the  terms  of  the  two  paragraphs  are  con- 
sidered. It  is  our  duty  In  arriving  at  the  In- 
tention of  the  parties  to  give  force  and  effect 
to  all  the  provisions,  and  every  word,  if  pos- 
sible. The  language  as  a  whole  should,  if 
possible,  be  so  construed'  as  to  make  the  ap- 
parently conflicting  provisions  reasonable  and 
consistent,  and  so  as  not  to  give  one  of  the 
parties  an  unfair  and  unreasonable  advan- 
tage orev  the  other.  9  Oyc.  679,  683,  587,  and 
antliorltles  dted;  1  Crawford's  Digest,  "Con- 
tracts," "Construction,"  p.  186;  Kelly  v.  Doo- 
llng,  28  Ark.  682;  Railway  v.  Williams,  63 
Ark.  58,  13  S.  W.  706.  It  follows  that  the 
«ourt  was  correct  in  concluding  that  the  com- 


putation should  be  made,  and  the  settlement 
had  as  of  the  day  of  the  termination  of  the 
contract 

Second.  As  we  construe  the  contract  the 
amount  of  the  contingent  commission  should 
have  been  computed  on  the  following  basis: 
Appellee  should  have  been  allowe4  a  commis- 
sion of  10  per  cent  on  the  premiums  on  busi- 
ness written  by  it  at  the  time  of  the  termina- 
tion of  the  contract,  less  "expense,  reinsur- 
ance, return  premiums,  and  losses"  that  had 
accrued  at  that  time.  This  would  show  the 
profits  of  the  business  at  that  time,  and  Is 
according  to  the  very  terms  of  the  contract. 
It  is  insisted  by  appellant  that  the  amount 
should  be  still  farther  reduced  by  the  un- 
earned premiums,  that  there  could  be  no 
showing  of  profits  unless  the  unearned  pre- 
miums were  taken  into  the  account  But  the 
answer  to  this  is  that  by  the  plain  terms  of 
the  contract  the  parties  have  specified  that 
the  profits  are  to  be  estimated  by  what  re- 
mains "after  deducting  all  expenses,  reinsur- 
ance, return  premiums  and  losses."  Having 
undertaken  to  enumerate  the  things  that 
should  be  considered,  the  things  not  mention- 
ed cannot  be  supplied  by  Inference  or  Intend- 
ment, for  the  very  terms  of  the  contract  show 
that  the  parties  had  in  mind  the  things  that 
they  Intended  should  govern  in  fixing  the 
basis  for  the  estimate,  and  the  mention  of 
these  necessarily  excluded  others  not  mai- 
tloned.  If  no  mention  had  been  made  of  the 
things  to  be  deducted,  and  the  contract  had 
read  that  "a  contingent  commission  of  ten  per 
cent  was  to  be  paid  the  parties  of  the  second 
part  on  the  profits  of  the  business,"  then  it 
would  have  been  a  matter  of  proof  aliunde 
as  to  what  should  be  deducted  in  order  to  as- 
certain whether  there  were  profits.  But  here 
the  contract  has  fixed  the  definite  standard, 
and,  as  appellant  has  written  the  contract  In 
case  of  doubt  the  words  will  be  construed 
against  It  0  Oyc.  600;  Leslie  v.  Bell,  73  Ark. 
838,  84  B.  W.  491;  Allen  West  Com.  Co.  v. 
Bank,  74  Ark.  41,  84  S.  W.  1041.  The  burden 
of  proof  was  on  appellant  It  adopted  an  er- 
roneous theory  as  to  the  time  when  the  con- 
tingent commission  was  to  be  computed  and 
settled  under  the  contract  and  failed  In  Its 
proof  to  show  that  appellee  had  received 
more  than  the  contract  authorized. 

Judgment  afilrmed. 
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BROTLBS  T.  BROTLES. 
(Oonrt  of  Appeals  of  Kentucky.    Dec.  17,  1907.) 

1.  Divorce— Action— BviDKNCK— Weight. 

Evidence  in  a  divorce  action  held  to  sustain 
6nding8  that  defendant  made  certain  statements 
causing  plaintiff  to  leave  their  h<»ne. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  17,  Divorce,  H  442-i4&] 

2.  Save — Cbuelty— Acts  CoNBTmmNO. 

A  husband  was  guilty  of  cruelty  warrant- 
ing a  divorce  from  bed  and  board  where  about  a 
week  after  the  marriage  he  offered  his  wife  $150 
to  return  to  her  former  home,  because  an  ab- 
scess developed  upon  one  of  her  lungs ;  he  stat- 
ing that  he  conld  not  afford  to  marry  a  doctor's 
bin. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  i  68.] 

3.  Same— Alimont— Amount. 

A  wife  is  entitled  to  $2,000  alimony,  a 
$250  attorneys'  fee,  and  other  costs  where  a 
week,  after  the  marriage,  she  left  her  husband'a 
home  through  his  cruelty,  and  he  is  worth  about 
$18,000;  they  having  made  an  antenuptial  con- 
tract whereby  she  relinquished  any  interest  in 
his  estate  at  his  death,  and  she  owning  a  farm 
worth  about  $3,500. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  gS  675-078.] 

Appeal  from  Clrcait  Coart,  Boyle  County. 

"Not  to  be  officially  reported." 

Divorce  action  by  Rachel  E.  Broyles  against 
W.  O.  Broyles.  Prom  the  Judgment,  defend- 
ant appeals,  and  plaintiff  cross-ai^eals.  Re- 
versed and  remanded. 

Emmett  Paryear,  Robert  Harding,  and 
Greene  &  Van  Winkle,  for  appellant  H.  W. 
Rives  and  John  W.  Bawlings,  for  appellee. 

CLAT,  C.  Appellant,  W.  G.  Broyles,  and 
appellee,  Rachel  Broyles  were  married  in 
November,  1906.  At  the  time  of  the  mar^ 
riage  appellant  was  a  widower  82  years  of 
age,  and  apiwllee  a  widow  about  20  years  his 
Junior.  Appellant's  children  were  all  mar- 
ried and  living  to  themselves,  but  a  grrand- 
son  and  his  wife  lived  with  appellant,  and 
did  the  housework  and  managed  the  farm, 
which  was  located  near  PerryvlUe,  in  Boyle 
county.  Appellee  resided  on  a  small  farm 
In  Marion  county,  and  living  with  her  were 
two  single  daughters  and  a  brother-in-law. 
Appellant  was  possessed  of  an  estate  con- 
sisting of  lands,  bank  stock,  etc.,  worth  about 
$18>,000.  Appellee  owned  a  farm  worth  about 
$3,600.  Just  before  their  marriage,  appellant 
and  appellee  entered  Into  a  marriage  con- 
tract, by  the  terms  of  which  each  released 
and  relinquished  all  claim  to  dower,  home- 
stead or  distributive  right  in  the  property 
of  the  other  which  might  accrue  by  virtue 
of  the  marital  relation  about  to  be  entered 
Into.  There  was  also  a  provision  that  ap- 
pellant was  to  pay  appellee  the  sum  of  $50 
per  annum  so  long  as  they  should  live  to- 
gether as  husband  and  wife,  such  payments 
to  cease,  however,  with  the  death  of  appel- 
lant or  the  separation  of  the  parties.  After 
living  together  for  about  a  week  appellant 
and  appellee  separated.  A  few  weeks  later 
apitellee  instituted  this  action  for  divorce 
from  bed  and  board  and  for  alimony.    Upon 


submission  of  the  case,  the  chancellor  grant- 
ed  appellee  the  divorce,  and  awarded  her 
alimony  In  the  sum  of  $20  per  month,  to  be 
paid  to  her  so  long  as  she  lived  and  remain- 
ed single.  She  was  also  allowed  her  costs. 
Including  an  attorneys'  fee  of  $250.  EVom 
this  Judgment  W.  G.  Broyles  has  appealed, 
and  appellee  is  prosecuting  a  cross-appeal. 

It  appears  from  the  record  that  during 
their  courtship  appellant  assured  appellee 
that  he  did  not  want  his  wife  to  work;  that 
he  wanted  her  as  a  companion,  and  not  as 
a  servant;  that  a  horse  and  buggy  would 
always  be  at  her  disposal;  and  that  he  had 
abundant  means  with  which  to  provide  sucb 
other  conveniences  as  would  make  her  life 
a  happy  one,  and  enable  her  to  pass  her 
declining  days  In  comfort  and  ease.  Yielding 
to  his  persuasions,  appellee  consented  to  the 
marriage,  leased  her  farm,  and  prepared  for 
the  wedding  and  change  of  home.  About 
a  fortnight  before  the  marriage,  appellee, 
while  on  a  visit  to  her  married  son,  con- 
tracted a  deep  cold,  which  developed  into 
bronchitis.  During  this  time  appellant  con- 
tinued his  visits,  and  am>eared  anxious,  not 
only  that  she  should  recover  as  soon  as  po»- 
Bible,  but  that  the  wedding  should  take  place 
at  the  aiHMlnted  timew  By  the  time  of  the 
wedding;  appellee's  condition  was  mndi 
improved.  Immediately  after  the  ceremony 
the  couple  went  In  a  buggy  to  the  home  of 
appellant.  Whether  from  the  long  trip  and 
Inclement  weather,  or  the  poorly  heated  con- 
dition of  appellant's  home,  appellee  became 
worse,  and  an  abscess  developed  upon  one 
of  her  Iimgs,  resulting  in  such  frequent 
coughing  and  expectoration  as  to  lead  ai>- 
pellant  to  believe  that  she  had  consumption. 
Appellee  remained  at  appellant's  home  for 
one  week,  and  left  under  the  following  dr- 
cumstanoes:  Her  son,  C  H.  Lankford,  Uid 
daughter,  Daisy  Lankford,  came  by  appel- 
lant's home.  Appellant  came  out  and  invited 
them  to  remain  to  dinner.  They  replied  that 
they  were  in  a  hurry,  and  did  not  have  time. 
Appellant  then  said:  "Well,  get  out.  Your 
mother  is  going  home  after  dinner."  Just 
then  appellee  came  out;  and,  when  her  chil- 
dren told  her  they  were  going,  she  said; 
"There's  no  use  going.  He  is  going  to  send 
me  home  after  dinner."  They  then  went 
into  the  house.  A  fire  was  made,  and  ap- 
pellant Informed  them  that  he  wanted  to 
have  a  talk  with  them.  After  dinner  appel- 
lant, in  the  presence  of  appellee,  and  others, 
told  O.  H.  Lankford  that  he  had  found  his 
mother  in  very  bad  health.  He  believed  she 
had  the  consumption.  Lankford  said  he 
did  not  believe  she  had  it  Appellant  re- 
plied that  nobody  could  make  him  believe 
that  she  did  not  have  it;  that  he  had  made 
her  a  proposition  to  give  her  $150,  and  have 
a  notary  public  come  out  Inside  of  two  hours 
and  cancel  all  contracts;  that  then  she  could 
go  home;  that  he  could  not  afford  to  room 
with  her,  bed  with  her,  or  even  talk  to  her 
through  his  trumpet,  aa  it  would  be  injurious 
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to  Us  bealth;  that  be  conld  not  afford  to 
keep  her;  that  he  could  not  afford  "to  marry 
a  doctor's  bill."  The  above,  la  the  testimony 
of  appellee's  son  and  daughter.  On  the  other 
liand,  appellants  grandson  and  his  wife  tes- 
tified that  the  conversation  detailed  above 
did  not  take  place;  that  appellant  told  Mr. 
Liankford  he  thought  appellee  had  the  con- 
sumption, and  that  be  would  give  her  $150 
to  take  home  with  her;  that.  If  she  got  down 
sick,  he  could  not  wait  on  her  there,  but, 
tf  she  was  at  home,  her  children  could  wait 
on  her  and  look  after  her  In  the  proper  way. 
There  was  also  testimony  to  the  effect  that 
appellee  stated  before  the  arrival  of  her  son 
and  daughter  that  she  Intended  to  go  home 
that  afternoon.  On  December  7,  1906,  a  few 
days  after  appellee  left,  appellant  wrote  her 
the  following  note:  "Mrs.  B.  B.  Broyles: 
Well,  how  are  you  getting  along?  Would 
like  to  hear  from  you.  If  you  accept  my 
proposition,  all  right;  If  not,  you  can  come 
borne  when  It  suits  yon.  Bespt  W.  O. 
Broylee." 

It  Is  earnestly  Insisted  by  counsel  for  ap- 
pellant that,  as  the  number  of  witnesses  Is 
the  same  on  each  side,  the  chancellor  was 
not  Justified  In  concluding  that  the  version 
of  appellee's  witnesses  was  the  correct  one; 
furthermore  that,  as  appellee  bad  stated  pri- 
or to  the  arrival  of  her  son  and  daughter 
that  she  Intended  to  leave,  her  departure  was 
not  occasioned  by  the  statements  of  appel- 
lant, even  If  he  made  the  statements  detailed 
by  appellee's  witnesses.  With  this  conten- 
tion we  are  unable  to  agree.  As  the  state- 
ments, though  made  for  appellee's  benefit 
and  In  her  presence,  were  directed  particular- 
ly to  C.  H.  Lanktord,  we  think  he  would  be 
more  apt  to  remember  them  correctly  than  a 
person  who  merely  happened  to  hear  them. 
Furthermore,  the  expressions  claimed  by 
appellee's  witnesses  to  have  been  used  by  ap- 
pellant are  so  peculiar,  unusual,  and  unique 
in  their  character  as  to  preclude  the  Idea 
that  they  were  manufactured  for  the  pur- 
pose of  being  used  as  evidence  In  this  case. 
And,  If  appellee  did  announce  before  the 
statements  were  made  tliat  sbe  Intended  to 
go  home,  we  have  no  doubt  that  such  inten- 
tion was  the  result  of  appellant's  having 
made  to  her,  before  the  arrival  of  her  son 
and  daughter,  substantially  the  same  prop- 
osition that  be  subsequently  made  to  her  In 
their  presence.  Furthermore,  the  language 
of  the  note  referred  to  confirms  the  view 
that  appellant  expected  appellee  to  remain 
at  her  home.  If  she  accepted  his  proposition, 
end  to  return  to  him  only  In  the  event  that 
•be  did  not  accept  it  And,  if  appellant's 
proposition  had  been  simply  to  furnish  her 
$150  to  provide  for  her  while  she  was  be- 
ing treated  and  nursed  temporarily  at  her 
own  home,  we  do  not  believe  appellee  would 
have  left  appellant's  home  with  the  purpose 
of  never  returning. 

While  It  la  not  natural  to  expect  of  old 
age  the  same  sentiment  and  tenderness  found 


In  youth,  yet  the  obligations  Imposed  by  law 
upon  both  husband  and  wife  are  Just  as 
binding  when  the  contracting  parties  are 
old  as  when  they  are  young.  And,  when  at 
the  very  threshbold  of  the  honeymoon  the 
husband,  because  of  her  Illness,  proposes  to 
the  wife  to  take  $150  and  go  home,  and  ac- 
companies the  proposition  by  the  statement 
that  he  cannot  afford  to  marry  a  doctor's 
bill,  the  pr<q>osUlon  is  so  cruel  and  humiliat- 
ing as  to  Justify  the  wife  In  leaving  her 
husband's  home.  By  such  conduct  he  shows 
an  entire  disregard  of  the  marital  relation, 
and  is  as  guilty  of  cruelty  as  if  be  had  In- 
flicted blows  upon  his  wife's  person.  Irwin 
V.  Irwin,  96  Ky.  318,  28  S.  W.  664,  30  S.  W. 
417.  Under  such  circumstances  the  wife  Is 
entitled  to  alimony.  The  only  question  Is 
how  much.  In  view  of  the  amount  of  ap- 
pellant's estate,  and  of  the  further  fact  that 
appellee  because  of  the  antenuptial  contract 
win  have  no  Interest  In  appellant's  estate 
at  the  time  of  his  death,  we  have  concluded 
to  allow  appellee  the  sum  of  $2,000  in  cash. 
In  addition  to  her  attorney's  fees  of  $250, 
and  other  costs. 

For  the  reasons'  given.  Judgment  Is  re- 
versed, and  the  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


PRESTON   V.    ATKINS. 
(Coort  of  Appeals  of  Kentucky.    Dec.  17,  1907.) 

1.  Witnesses— CoMFETENOT  —  Transactions 
WITH  Decedent. 

Under  Civ.  Code  Prac.  i  606,  subsec.  2,  dis- 
qualifying one  to  testify  for  himself  concerning 
any  transaction,  etc.,  with  a  decedent,  except 
to  affect  one  living,  unless  decedent  or  a  repre- 
sentative of,  or  some  one  Interested  in,  his  es- 
tate, shall  have  testified  against  snch  person 
respecting  it  claimant  against  an  estate  was 
disqualified  from  testifying  concerning  any  ver- 
bal transaction  had  with  decedent  about  which 
claimant  was  not  interrogated  by  the  estate's 
representative, 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  H  582-697.] 

2.  Sahb— Lettkbs. 

Claimant  against  a  decedent's  estate  ma; 
testify  as  to  letters  written  by  him  to  decpdent, 
and  explain  the  subject-matter  thereof  and  the 
circumstances  which  induced  him  to  write  them. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  686.] 

8.  Samb— Person   Interested. 

Under  Civ.  Code  Prac.  §  G0<>,  subsec.  2,  dis- 
qualifying one  to  testify  for  himself  concerning 
any  transaction,  etc.,  with  a  decedent  on  a 
claim  against  decedent's  estate  for  goods  sold 
his  employ^,  the  employ^  was  an  incompetent 
witness  for  claimant  as  to  verbal  transactions 
with  decedent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  S§  598,  599.] 

Appeal  from  Circuit  Court,  Lawrence 
County. 

"Not  to  be  officially  reported." 

In  a  suit  to  settle  the  estate  of  II  M.  At- 
kins, deceased,  John  H.  Preston  filed  a  claim 
which  was  rejected  on  the  executor's  excep- 
tions, and  claimant  appeals.    Affirmed. 
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O.  B.  Wheller,  for  appellant  B.  T.  Burns, 
W.  B.  Brown,  and  O.  B.  Schoolfield,  tor  ap- 
pellee. 

LASSING,  J.  In  a  suit  to  settle  the  es- 
tate of  L.  M.  Atkins,  deceased,  a  claim  was 
presented  by  appellant,  John  H.  Preston,  for 
a  balance  due  him  on  account  This  claim 
was  proven  by  the  affldarlts  of  Preston  and 
one  George  Osborne.  Exceptions  were  filed 
by  the  representative  of  the  estate  to  the 
testimony  of  both  of  these  witnesses,  on  the 
ground  that  it  was  incompetent  The  excep- 
tions were  sustained  and  the  claim  was  re- 
jected. Of  this  ruling  appellant  Preston, 
complains. 

The  record  shows  that  the  decedent,  At- 
kins, '  bad  employed  George  Osborne  to  cut 
and  haul  a  lot  of  timber ;  that  the  appellant 
Preston,  was  operating  a  country  store  near 
the  place  where  this  work  was  being  done, 
and  that  he  furnished  a  lot  of  goods  to  Os- 
borne, and  that  from  time  to  time,  during  the 
progress  of  the  work,  the  decedent  Atkins, 
made  payments  to  Preston  on  the  written  or- 
ders of  Osborne;  that  the  amount  so  paid 
on  these  orders  was  something  like  $800; 
that  there  still  remained  due  Preston  on  the 
Osborne  account  a  balance  of  about  $300. 
There  was  no  contractual  relation  existing 
between  the  decedent  and  the  claimant,  Pres- 
ton; on  the  contrary,  the  record  shows  that 
the  contract  was  between  the  decedent  and 
the  witness  Osborne.  Nor  is  there  anything 
in  the  record  even  tending  to  show  that 
decedent  Atkins  assumed  to  pay  claimant 
Preston  any  sum  whatever  on  account  of 
his  claim  against  Osborne.  Subsection  2  of 
section  606  of  the  dvll  Code  of  Practice 
provides  that:  "No  person  shall  testify  for 
himself  concerning  any  verbal  statement  of, 
or  any  transaction  with,  or  any  act  done  or 
omitted  to  be  done  by  an  Infant  under  four- 
teen years  of  age  or  by  one  who  is  of  un- 
sound mind  or  dead  when  the  testimony  is 
offered  to  be  given  except  for  the  purpose, 
and  to  the  extent  of  affecting  one  who  la 
living,  and  who  when  over  fourteen  years  of 
age  and  of  sound  mind  beard  such  state- 
ment or  was  present  when  such  transaction 
took  place .  or  when  such  act  was  done  or 
omitted,  unless  the  decedent  or  a  representa- 
tive of,  or  some  one  interested  in,  his  estate 
shall  have  testified  against  such  person  with 
reference  thereto."  The  provisions  of  this 
section  of  the  Code  disqualify  appellant  from 
testifying  at  all  concerning  any  verbal  trans- 
action be  had  with  decedent  about  which  he 
was  not  Inquired  of  by  appellee.  On  cross- 
examination  appellee  Introduced  several  let- 
ters which  had  been  written  by  appellant  to 
decedent  and  he  was  asked  concerning  same. 
It  was  competent  for  him  to  testify  as  to 
the  letters  and  to  explain  the  subject-matter 
thereof,  and  the  circumstances  which  in- 
duced htm  to  write  them,  but  his  testimony 
upon  this  point  Is  limited  strictly  to  the  facts 
surrounding  the  letters  in  question,  and  such 


explanations  as  he  may  have  desired  to  have 
made  about  them.  Neither  these  letters  nor 
his  testimony  concerning  same  support  his 
claim.  In  Apperson's  Ex'x  v.  Exchange 
Bank  of  Kentucky,  10  S.  W.  801,  10  Ky.  Law 
Bep.  943,  this  court  held:  "It  was  not  nec- 
essary that  a  witness  should  be  a  party  to 
or  directly  interested  In  the  result  of  a  suit 
against  the  representative  of  one  who  is  dead 
tn  order  to  render  such  testimony  Incompe- 
tent as  to  a  transaction  with  the  decedent 
That  to  do  so  It  must  appear  that  it  would 
have  the  effect  to  directly  or  Indirectly  bene- 
fit the  witness  pecuniarily."  In  that  case  the 
witness  In  question  had  a  pecuniary  interest 
In  the  result  of  the  suit  and  he  was  disquali- 
fied from  testifying  as  to  a  business  trans- 
action with  the  decedent  which  formed  the 
basis  of  the  litigation  In  question.  The  same 
principle  was  adhered  to  In  the  case  of 
Smlck's  Adm'r  v.  Beswlck's  Adm'r,  113  Ky. 
439,  68  S.  W.  439.  In  the  case  before  us  the 
witness  Osborne  had  a  direct  personal  in- 
terest in  the  result  of  this  litigation,  for  any 
recovery  had  must  be  for  his  benefit  as  it 
was  to  pay  a  debt  which  he  owed  to  the 
claimant  Preston.  Under  the  rule  announc- 
ed In  the  cases  of  Apperson's  Ex'x  v.  Ex- 
change Bank  of  Kentucky,  and  Smi(^'B 
Adm'r  v.  Beswlck's  Adm'r,  he,  having  a  di- 
rect personal  Interest  in  the  result  of  this 
litigation,  was  not  a  competent  witness  to 
testify  concerning  any  verbal  transactions 
between  himself  and  decedent  In  regard 
thereto. 

For  the  reasons  given,  the  Judgment  of  the 
lower  court  Is  affirmed. 


SIMS   V.   OOMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Dec  17,  1907.) 

1.  Cbikinai.  Law— AppkaI/— Bbview— Qnxs- 
TioNS  OF  Fact. 

Under  Cr.  Code  Prac.  {  340,  providing  that 
a  judgment  of  coDTiction  shall  be  reversed  for 
any  error  of  law  prejudicial  to  defendant,  the 
Court  of  Appeals  fa  restricted  to  the  single  la- 

?uiry  as  to  whether  there  Is  any  evidence  of  de- 
endant's  guilt,  and  cannot  reverse  where  there 
is  some  evidence  thereof. 

[Ed.  Note.— For  cases  in  point  see  Oat  Dig. 
vol.  15,  Criminal  Law,  {  3075.] 

2.  Samk  —  HABicusis  "ESbbob  — BxjxonoR  or 
Evidence. 

To  authorize  a  reversal  of  a  conviction  for 
rejection  of  evidence  offered  by  defendant  it 
is  not  sufficient  that  the  rejected  evidence  be 
shown  to  have  been  material,  relevant  or  tech- 
nically admissible,  but  it  must  be  Important  for 
defendant  in  view  of  tile  whole  case  as  pre- 
sented. 

[Ed.  Note.— For  cases  in  point  see  Cent  I^ 
vol  15,  Criminal  Lan,  t  3145.1 

8.  Samb— Besbbvatior  ahd  Pbesentation  of 
Ebbob— Objections  Fibbt  Baised  or  Mo- 
tion FOB  New  Trial. 

Under  Cr.  Code  Prac.  {  281,  providlns 
that  decisions  of  the  court  on  motion  for  a  new 
trial  shall  not  be  subject  to  exception,  the  Courr 
of  Ai>peals  cannot  review  the  action  of  the 
trial  court  in  passing  on  the  objection  that  the 
Jury  at  times  during  the  trial  was  permitted  to 
pass  and  see  the  place  of  klUing  without  de- 
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fendaafs  knowledxe  or  presence,  where  first 
broug'ht  to  the  trial  court's  attention  on  motion 
for  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  1!!,  Criminal  Law,  {  2647.] 

-4.  HoKiciDE  —  Appeal  —  Has^iless    Ebbob — 

EBBONEOUB   iNBTSUCnON. 

Error  in  an  instruction  on  volnntary  man- 
slaughter, in  that  it  failed  to  require  the  jury 
to  believe  that  the  killing  was  intentional  or  un- 
lawful On  defendant's  part,  was  not  prejudicial 
to  defendant,  where  he  admitted  that  b«  in- 
tentionally shot  and  killed  decedent 

Appeal  from  Circuit  Court,  lilncolii  County. 
"Not  to  be  officially  reported." 
R.  E.  L.  Sims  waa  convicted  of  voluntary 
manslaughter,  and  be  ai^eals.    Affirmed. 

M.  C.  Saufley,  Robt  Harding,  J.  W.  Al- 
corn, and  K.  S.  Alcorn,  for  appellant  N.  B 
Hays,  Atty.  Gen.,  and  Chas.  H.  Morris,  Asst 
At^.  Gen.,  for  the  Commonwealth. 

NUNN,  J.  Appellant  was  indicted  by  the 
Crand  Jury  of  Lincoln  county  on  November  8, 
1906,  for  the  wlilfol  murder  of  John  R.  Far- 
rla.  The  case  was  tried  at  the  November 
term,  1906,  and  at  the  June  term,  1906,  and 
on  both  occasions  a  mistrial  was  the  result, 
the  respective  Juries  being  unable  to  agree 
Dpon  a  verdict  The  third  trial,  which  was 
had  at  the  June  term,.  1907,  resulted  in  a 
verdict  of  conviction  for  the  crime  of  voltm- 
tary  manslaughter,  and  fixed  his  punla!bm«it 
at  8  years'  oonfinement  in  the  penitentiary. 

The  evidence  is  voluminous,  there  being 
over  BOO  pages  of  It  It  would  be  of  no  ben- 
efit to  any  one  to  recite  and  discuss  the  evi- 
dence In  detail.  It  is  sufficient  to  say  that 
tbere  was  evidence  introduced  by  appellee 
oondncing  to  show  that  appellant  was  guilty 
of  the  crime  charged ;  and  likewise  evidence 
which  tended  to  show  that  the  act  of  appel- 
lee in  taking  the  life  of  Farris  was  in  his 
necessary  self-defense.  There  being  some 
evidence  Showing  the  guilt  of  the  defendant 
tinder  section  S40  of  the  Criminal  Code  of 
Practice  tbls  court  has  not  power  to  reverse 
the  Judgment  of  conviction.  This  court  is 
restricted  to  the  single  inquiry  as  to  whether 
there  was  any  evidence  before  the  Jury  coo- 
dncing  to  show  the  guilt  of  the  accused.  See 
Vowles  ▼.  Commonwealth,  83  Ky.  193,  and 
Patterson  t.  Commonwealth,  86  Ky.  813,  S 
«.  W.  887. 

Appellant  complains  that  the  court  erred  in 
refusing  to  allow  him  to  Introduce  certain 
competent  and  relevant  testimony.  We  have 
examined  the  transcript  containing  the  evi- 
dence, and  found  several  instances  in  which 
tbe  court  rejected  testimony  ofTered  by  him. 
In  which  avowals  were  made  showing  what 
the  answers  of  the  witnesses  would  have 
been  had  they  been  permitted  to  answer. 
Without  going  Into  detail,  we  will  say  that 
in  some  few  instances  the  court  should  have 
permitted  the  witness  to  answer  the  ques- 
tions; but  the  evidence  was  not  material, 
and  would  have  thrown  but  little  light  upon 
the  question  at  Issue.  To  authorize  a  rever- 
sal of  a  Judgment  of  conviction  for  felony, 


upon  the  ground  of  rejection  of  evidence  of- 
fered on  the  part  of  the  defendant,  it  Is  not 
sufficient  that  the  rejected  evidence  be  shown 
to  have  been  material,  pertinent,  relevant,  or 
technically  admissible.  It  must  be  important 
for  the  defendant  in  view  of  the  whole  case 
as  presented.  See  Champ  v.  Commcnwealth, 
2  Meta  17,  74  Am.  Dec.  388. 

Appellant  also  complains  that  the  Jury,  at 
times  during  the  trial,  was  permitted  to  pass 
and  see  the  place  where  the  killing  occur- 
red, without  tbe  knowledge  or  presence  of 
the  defendant  There  is  nothing  in  the  rec- 
ord showing  that  the  Jury  had  viewed  the 
place  of  killing,  except  the  affidavit  of  F.  L. 
Hill,  a  deputy  sherifT,  who  was  placed  in 
charge  of  the  Jury,  and  from  this  affidavit  it 
appears  that  the  Jury,  once  or  twice,  in  walk- 
ing around  the  town,  looked  toward  the 
place  where  one  witness  said  she  was  at  the 
time  of  the  killing,  and  if  any  remarks  were 
made  with  reference  thereto  by  any  of  the 
Jury  he  did  not  bear  them.  This  matter  was 
first  brought  to  the  attention  of  the  court  on 
a  motion  for  a  new  trial,  and  for  this  rea- 
son alone  this  court  cannot  review  the  ques- 
tion. See  section  281  of  the  Criminal  Code 
of  Practice,  Merritt  v.  Commonwealth,  11  8. 
W.  471,  11  Ky.  Law  E^.  16,  and  Van  Dalsen 
V.  Commonwealth,  89  S.  W.  255,  28  Ky.  Law 
Rep.  238.  The  same  objection  was  raised  in 
the  case  of  Tudor  v.  Commonwealth,  43  S. 
W.  187,  19  Ky.  Law  R^.  1039,  and  the  court 
said:  "A  further  objection  la  based  upon 
the  fact  that,  while  the  Jury  were  in  charge 
of  the  sheriff  taking  exercise,  they  were  per- 
mitted to  go  to  a  store  •  •  •  in  front  of 
wliich  the  killing  occurred;  and  it  la  urged 
that  there  was  an  Invasion  of  appellant's 
constitutional  rights  in  that  the  Jury  receiv- 
ed evidence  out  of  court  by  the  view  thus  ob- 
tained of  the  place  of  the  killing  not  had  in 
accordance  with  section  236  of  the  Criminal 
Code  of  Practice.  Nothing  was  pointed  out 
to  the  Jury  when  they  went  to  Powell's  store, 
where  they  went  for  the  purpose  of  procur- 
ing some  tobacco,  nor  was  any  remark  made 
In  regard  to  the  position  of  tbe  combatants 
or  about  any  feature  of  the  case,  and  we  do 
not  regard  this  visit  as  prejudicial  error  any 
more  than  the  passing  or  repassing  of  tbe 
Jury  to  and  from  the  courthouse  would  have 
been  If  the  killing  had  taken  place  at  the 
courthouse  door." 

Appellant  further  contends  that  the  court 
erred  to  his  prejudice  in  giving  to  the  Jury 
instrDCtlons  No.  2  on  voluntary  manslaughter 
and  No.  6  on  self-defense.  The  counsel's  crit- 
icism of  Instruction  No.  6  is  without  merit 
This  instruction  clearly  presented  the  law 
upon  the  question  of  self-defense.  Instruc- 
tion No.  2,  on  the  question  of  voluntary  man- 
slaughter, is  not  in  proper  f<»m.  It  failed  to 
require  tbe  Jury  to  believe  that  tlie  killing 
was  intentional  or  unlawful  on  the  port  of 
appellant;  but  in  tbe  opinion  of  the  court 
this  defect  was  not  prejudicial  to  the  sub- 
stantial rights  of  appellant  in  this  case,  for 
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tlie  reason  that  In  his  testimony  he  stated 
that  he  Intentionally  shot  and  killed  Farris, 
but  he  also  stated  that  he  did  so  to  save  his 
own  life. 

Under  the  law  and  evidence  appellant,  if 
guilty  at  all,  was  either  guilty  of  the  crime  of 
murder  or  voluntaiy  manslaughter,  for  he 
admitted  that  he  intentionally  shot  Farris. 
Therefore  the  Jury  must  have  convicted  him 
of  one  or  the  other  of  the  crimes  named,  un- 
less they  believed  from  the  evidence  that  he 
acted  in  his  necessary  self-defense.  The  Ju- 
ry convicted  him  and  fixed  his  punishment 
for  the  lesser  crime,  voluntary  manslaugh- 
ter. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


BOTTOM  et  al.  ▼.  BOTTOM. 
(Court  of  Appeals  of  Kentucky.    Dec.  18.  1007.) 

1.  Wnxs  —  Pbobatk  —  Pbbsumptiors    and 
Bttedeh  op  Proof. 

Where  the  due  execation  of  a  paper  offered 
aa  a  will  Is  established,  the  propounders  may 
rest,  and  it  is  not  necessary  to  show  that  tes- 
tator was  of  sound  mind  or  that  the  execution 
of  the  will  was  not  procured  by  undue  influence, 
though  the  will  on  its  face  shows  an  unequal 
distribution  of  the  estate. 

[E>1.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  M  101-110.] 

2.  Sahk. 

A  paper,  offered  as  a  will  on  its  face  so 
inconsistent,  absurd,  unreasonable,  or  irration- 
al as  to  make  at  first  blush  the  impression  that 
it  was  made  by  a  person  who  did  not  have  tes- 
tamentary capacity,  must  be  supported  by  proof, 
when  offered,  not  only  of  its  due  execation  but 
also  that  testator  was  of  testamentary  capacity 
at  the  time. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  SI  101-110.] 

3.  SamK— iNSTBUOnOKS. 

An  instruction  on  a  will  contest,  defining 
soundness  of  mind  of  a  testator  to  be  sufiScient 
mind  and  memory  to  know  the  natural  objects 
of  his  bounty  and  bis  obligations  to  them,  and 
"to  take  a  rational  survey  of  his  property," 
and  to  dispose  of  that  estate  according  to  a 
fixed  purpose  of  his  own,  was  not  erroneous, 
because  not  including  the  language  that  testa- 
tor must  have  mind  and  memory  sufficient  "to 
know  the  character  and  value  of  his  estate." 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  49,  Wills,  S  779.] 

4.  Same  —  EviDERCK   of  Tbstamentabt   Ir- 
CAPAorrr— Inequautt  of  Distbibtjtior. 

Gross  iuequality  of  distribution  between 
the  natural  objects  of  testator's  bounty  is  com- 
petent In  connection  with  other  evidpnce  of 
testamentary  incapacity  or  undue  influence  to 
establish  the  same,  but  does  not  of  itself  estab- 
lish testamentary  incapacity  or  undue  influence. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  SS  129,  130.] 

Appeal  from  Circuit  Court,  Boyle  County. 
"Not  to  be  officially  reported." 
Application  by  8.  B.  Bottom  for  the  pro- 
bate of  the  will  and  codicil  of  A.  B.  Bottom, 
deceased.  From  a  Judgment  for  propound- 
ers  sustaining  the  will  and  codicil,  contest- 
ants W.  A.  Bottom  and  others  appeal.  Af- 
firmed. 


E.  v.  Puryear,  Rawlings  &  Voris,  Robt. 
Harding,  and  Greene  &  Van  Winkle,  for  ap- 
pellants. H.  Rodes,  0.  R.  McDowell,  and 
O.  M.  Saufiey,  for  appellee. 

CARROLL,  J.  This  litigation  grows  out 
of  an  effort  to  set  aside  a  will  and  codicil 
made  by  A.  B.  Bottom,  who  died  In  the  early 
part  of  1906,  aged  94  years.  The  will  was 
made  in  ISOl,  when  the  testator  was  77  years 
of  age,  and  the  codicU  In  1806.  The  testa- 
tor was  a  bachelor,  and  his  kindred  at  the 
time  of  his  death  consisted  of  three  sets 
of  nephews  and  nieces,  the  children  of  his 
two  brothers  and  his  sister.  In  the  will 
made  in  1891  be  gave  to  S.  B.  Bottom,  C. 
F.  Bottom,  Lizzie  Cecil,  and  Amelia  Cook, 
the  children  of  his  brother  Samuel  B.  Bot- 
tom who  was  then  living,  the  sum  of  $8,000: 
to  the  first-named  $5,000,  and  to  the  others 
$1,000  each;  to  his  sister,  Mary  Jane  Gib- 
son, who  was  then  living,  he  gave  $500,  and 
to  her  children  each  $100;  excluding  entirely 
the  children  of  his  brother  Turner  Bottom. 
After  making  these  special  Iieqnests,  he  dl- 
rected  that  the  residue  of  his  estate  be  equal- 
ly divided  between  the  children  of  his  brother 
Samuel  E.  Bottom,  whom  he  nominated  as 
executor  of  his  will.  In  the  codicil  he  gave 
to  the  children  of  his  deceased  brother  Turn- 
er Bottom,  the  sum  of  $100  each,  and  to  a 
Mrs.  Campbell  for  her  services  in  waiting  on 
him  the  sum  of  $500.  He  also  provided  that 
no  charge  of  any  kind  should  be  made 
against  any  of  the  devisees  on  account  off 
money  or  property  given  to  them  since  1891. 
His  brother  Samuel  E.  Bottom  having  died 
since  bis  will  was  written,  he  nominated  in 
the  codicil  as  executor  S.  B.  Bottom,  a  son 
of  Samuel  E.  Bottom.  The  contestants,  who 
are  now  appellants,  are  the  children  of  his 
brother  Turner  Bottom,  and  his  sister,  Mrs. 
Gibson.  The  contestees,  who  are  now  appel- 
lees, are  the  children  of  his  brother  Samuel 
E.  Bottom.  The  will  and  codicil  were  con- 
tested upon  the  grounds  that  the  testator 
lacked  testamentary  capacity  aod  was  un- 
duly Influenced  to  make  them.  Upon  a  trial 
before  a  Jury,  both  papers  were  sustained,^ 
and  the  contestants  appeal. 

At  the  time  of  his  death,  the  testator  left 
an  estate  valued  at  about  $16,000.  Of  this 
sum  he  only  gave  to  his  sister,  Mrs.  Gibson, 
and  her  children,  and  the  children  of  his 
brother  Turner  Bottom,  $1,100 — leaving  the 
balance  of  his  estate,  except  $500,  to  the 
children  of  his  brother  Samuel  E.  Bottom. 
There  Is  evidence  conducing  to  show  that  at 
various  times  before  his  death  he  had  given 
to  the  children  of  Samuel  E.  Bottom  about 
$17,000.  A  reversal  Is  asked  (1)  for  error  In 
refusing  to  give  a  peremptory  Instruction  at 
the  conclusion  of  the  evidence  in  chief  for  the 
contestants,  (2)  for  error  in  refusing  and  giv- 
ing instructions,  (3)  for  error  In  admitting 
and  rejecting  evidence,  (4)  beca»i8e-the  ver- 
dict is  flagrantly  against  the  evidence. 

Upon  the  trial,  the  contestees  introduced 
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the  draughtsman  of  the  will  and  codicil,  the 
atteBting  witnesses,  and  the  will.  By  these 
witnesses  they  only  proved  the  proper  execu- 
tion of  the  testamentary  papers,  and  did  not 
ofTer  any  evidence  showing  the  testamentary 
capacity  of  the  testator  or  any  explanation 
of  what  Is  said  to  be  the  gross  inequality  in 
the  disposition  of  his  estate.  When  the  dne 
execution  of  a  paper  offered  as  the  last  will 
Is  established  by  the  propounders,  they  may 
rest  their  case  \jx  chief.  It  is  not  necessary 
that  they  shonld  at  that  stage  of  the  proceed- 
ings show  that  the  testator  iwas  of  sound 
mind,  as  the  law  presumea  that  he.  was;  nor 
Is  it  required  that  they  Introduce  any  testi- 
mony tending  to  show  that  the  execution  of 
the  paper  was  not  procured  by  undue  In- 
fluence, as  in  the  absence  of  evidence  to  the 
contrary  the  presumption  is  that  it  was  not 
Nor  does  the  fact  that  the  will  on  its  face 
shows  an  unequal  distribution  of  the  es- 
tate, or  that  one  devisee  or  legatee  was  given 
more  than  another  one,  make  It  Incumbent 
upon  propounders  to  explain  the  apparent 
inequality. 

In  support  of  the  proposition  that  evidence 
In  chief  concerning  this  matter  should  be  in- 
troduced by  the  p««ons  offering  a  paper,  our 
attention  is  called  to  the  cases  of  Harrel  v. 
Harrel,  1  Duv.  204,  and  Walls  v.  Walls,  99 
S.  W.  069,  30  Ky.  Law  Rep.  84&  Those 
cases  do  not  sustain  counsel  in  their  conten- 
tion upon  this  point.  It  is  not  held  in  ei- 
ther of  them,  nor  in  any  other  that  has  come 
under  our  notice,  that  it  is  necessary  for  the 
propounders  in  their  evidence  in  chief  to  ex- 
plain inequality  in  the  testamentary  paper 
offered.  In  discussing  the  gross  inequality 
that  appeared  in  the  will  made  by  Harrel, 
the  court  said:  "Its  apparent  unreasonable- 
ness required  satisfactory  evidence  that  it 
was  the  free  act  and  deliberate  offspring  of 
a  rational,  self-polsed,  and  clearly  disposing 
mind;  and  all  this  has  not  in  our  opinion 
been  shown  by  the  testimony  with  sufficient 
assurances."  In  Walls  v.  Walla,  supra,  the 
oonrt  said:  "It  has  often  been  said  that  if 
under  all  the  circumstances  of  the  case  the 
will  Is  unnatural  In  its  provisions,  and  in- 
consistent with  the  obligations  of  the  testator 
to  the  different  members  of  his  family,  the 
burden  rests  upon  the  propounders  to  give 
some  reasonable  explanation  of  its  unnatural 
character."  But  these  expressions  merely  ap- 
ply to  the  sufficiency  of  the  evidence  in- 
troduced by  the'  propounders  in  rebuttal  of 
that  offered  by  the  contestants,  and  do  not 
in  any  way  change  the  rule  that  the  propoun- 
ders need  not  In  chief  introduce  any  evidence 
except  to  show  the  due  execution  of  the  pa- 
per. As  said  In  Milton  v.  Hunter,  13  Bush, 
163:  "When  the  propounders  of  a  wIH  have 
proved  the  due  execution  of  a  paper  not  Ir- 
rational in  Its  provisions  nor  inconsistent  In 
its  structure,  language,  or  details  with  the 
sanity  of  the  testator,  the  presumption  of 
law  makes  out  for  them  a  prima  facie  case, 
and  the  burden  of  showing  the  testator  was 


not  in  fact  of  soimd  and  disposing  mind  and 
memory  at  the  time  of  the  execution  of  the 
will  is  shifted  upon  the  contestants."  This 
practice  was  approved  in  Henning  T.  Steven- 
son, 80  S.  W.  1135,  118  Ky.  318,  and  In  num- 
erous cases  cited  therein. 

A  paper  might  be  offered  as  a  will  that  on 
its  face  was  so  inconsistent  or  absurd,  or  un- 
reasonable, or  irrational,  as  to  make  at  first 
blush  the  Impression  that  It  was  made  by  a 
person  who  did  not  have  testamentary  capac- 
ity; and  when  such  a  paper  is  offered,  the 
propounders  should  not  only  prove  its  due 
execution,  but  also  that  a  testator  was  of 
sufficient  mind  and  disposing  memory  at  that 
time.  But,  the  mere  fact  that  a  will  makes 
an  unequal  distrlbutlcHi  of  the  estate  as  be- 
tween children  and  kindred  or  other  persons, 
or  gives  to  one  devisee  or  legatee  largely 
more  than  another,  or  the  fact  that  one  or 
more  children  or  relatives  are  excluded,  does 
not  In  itself  manifest  lack  of  testamentary 
capacity,  nor  is  it  irrational  in  its  provisions, 
or  inconsistent  In  its  structure. 

The  instruction  defining  soundness  of  mind 
is  as  follows:  "Unless  you  further  believe 
from  the  evidence  that  when  he  signed  his 
name  thereto,  he  did  not  liave  sufficient  mind 
and  memory  to  know  the  natural  objects  of 
his  bounty,  and  ills  obligations  to  them,  and 
to  take  a  rational  survey  of  his  property,  and 
to  dispose  of  that  estate  according  to  a  fixed 
purpose  of  his  own."  The*  objection  to  this 
instruction  Is  that  it  does  not  include  the 
language  "and  did  not  know  the  character 
and  value  of  his  estate,"  which  is  often  found 
in  Instructions  defining  testamentary  capac- 
ity. There  is  little  substantial  difference  be- 
tween saying  to  the  jury  that  the  testator 
must  have  mind  and  memory  sufficient  "to 
take  a  rational  survey  of  his  property,"  and 
telling  them  that  lie  must  have  mind  and 
memory  sufficient  "to  know  the  character  and 
value  of  his  estate."  A  person  cannot  well 
know  the  charact^  and  value  of  his  estate 
unless  he  is  competent  to  take  a  rational 
survey  of  his  property;  nor  can  he  take  a 
rational  survey  of  his  property  unless  he 
knows  the  character  and  value  of  his  estate. 
The  word  "rational"  has  no  legal  or  tech- 
nical meaning,  and  is  defined  by  Webster  as 
"having  reason,  faculty  of  reasoning,  endow- 
ed with  reason  and  understanding,  agreeable 
to  reason ;  not  absurd,  preposterous,  extrava- 
gant, foolish,  fanciful,  or  the  like ;  wise,  judi- 
cious— as  rational  conduct,  a  rational  man." 
And  in  this  sense  it  Is  commonly  used  and 
generally  understood.  When  we  speak  of 
a  rational  man,  we  mean  a  sensible  man,  a 
man  of  good  mind.  To  make  a  man  compe- 
tent to  take  a  rational  survey  of  his  estate, 
he  must  be  able  to  know  its  character  and 
value.  Sometimes  one  expression  Is  used, 
and  then  the  other ;  but  we  know  of  no  case 
in  which  this  court  has  condemned  an  in- 
struction similar  to  the  one  in  the  case  at 
bar.  Wise  v.  Foote,  81  Ky.  10;  Phillips' 
Bx'rs  V.  Phillips'  Adm'rs,  81  Ky.  328;  King 
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V.  King,  42  S.  W.  847,  19  Ky,  Law  Rep. 
868;  Woodford  y.  Bnckner,  111  Ky.  241,  63 
S.  W.  617;  Murphy's  Ex'r  y.  Mnrphy,  65  8. 
W.  166,  23  Ky.  Law  Rep.  1460. 

The  contestants  requested  the  following  In- 
struction: "The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  A.  B. 
Bottom  made  a  grossly  unequal  distribution 
of  his  estate  between  the  natural  objects  of 
his  bounty,  and  no  reason  is  suggested  for 
same  than  the  papers  read  In  evidence,  satis- 
factory evidence  is  required  to  show  that  it 
was  a  free  and  deliberate  offspring  of  a 
rational,  self-poised,  and  clearly  disposing 
mind;  and  if  you  believe  from  the  evidence 
tliat  the  paper  or  papers  Is  not  the  free  and 
deliberate  offspring  of  a  rational,  self-poised, 
and  clearly  disposing  mind  of  A.  B.  Bottom, 
they  should  find  such  paper  or  papers  not  to 
be  the  last  will  of  said  Bottom."  And  it  is 
strongly  Insisted  that  the  court  erred  In  fail- 
ing to  give  this  instruction,  or  one  present- 
ing the  idea  conveyed  in  it  The  testator 
was  under  no  obligation  to  the  contestants  or 
any  of  them,  nor  was  he  to  the  contestees, 
although  he  doubtless  felt  kindlier  to  the 
relatives  to  whom  he  gave  the  bulk  of  his 
estate  than  he  did  to  his  other  nieces  and 
n^hewB,  growing  out  of  the  intimate  rela- 
tions that  had  existed  from  boyhood  between 
him  and  bis  brother  Samuel  E.  Bottom,  and 
that  only  terminated  upon  the  death  of  the 
latter.  The  testator  accumulated  by  indus- 
try, frugality,  and  safe  business  methods  the 
estate  disposed  of.  He  had  the  right,  being 
of  sound  mind  and  not  unduly  influenced,  to 
dispose  of  it  as  he  pleased,  and  none  of  his 
kindred  had  the  legal  right  to  question  the 
equality  of  the  distribution  made  by  him. 
The  disposition  was  not  unreasonable,  and  it 
has  beoi  settled  in  numerous  cases  that  it 
is  not  proper  to  instruct  the  jury  that  In- 
equality evidences  lack  of  testamentary  ca- 
pacity. It  Is  a  fact  that  is  competent  to  go 
to  the  Jury  to  be  considered  by  them  in  con- 
nection with  the  other  evidence  offered;  but 
it  should  not  be  especially  called  to  their 
attention  any  more  than  any  other  evidence 
in  the  case.  Thus,  in  Zimlich  y.  Zlmllch,  90 
Ky.  667,  14  S.  W.  837,  an  Instruction  in  sub- 
stance the  same  as  the  one  requested  was 
condemned,  the  court  saying:  "While  gross 
inequality  of  distribution  between  the  natu- 
ral objects  of  the  testator's  bounty  does  not 
of  Itself  or  by  itself  establish  undue  influence 
or  the  want  of  testamentary  capacity,  yet 
in  connection  with  other  evidence  of  testa- 
mentary incapacity  or  undue  influence,  such 
inequality  is  competent  evidence.  But  is  not 
the  singling  out  of  such  evidence  in  an  in- 
struction misleading?  It  seems  to  us  that 
It  is.  •  ♦  ♦  A  testator  has  a  legal  right 
to -dispose  of  bis  estate  as  he  may  wish,  even 
to  discard  the  natural  objects  of  his  bounty, 
and  give  his  estate  to  a  stranger,  without  as- 
signing or  having  any  good  reason  for  so 
doing  whatever.  This  is  his  perfect  right 
of  alienation.    And  to  say  that  the  fact  that 


he  disposed  of  it  out  of  the  natural  or  usual 
course,  thweby  exercising  his  perfect  right, 
was  of  itself  evidence  of  a  want  of  a  dispos- 
ing mind  or  of  undue  influence,  would  virtn- 
ally  defeat  this  right  It  is  therefore  taken 
alone  incompetent  evidence  of  incapacity  or 
undue  Influence.  But  after  the  introduction 
of  other  evidence  tending  to  show  testamen- 
tary Incapacity  or  undue  influence,  the  fact 
of  gross  inequality  may  also  go  to  the  Joiy 
to  be  considered  by  them  as  evidence  of  that 
fact  And  it  then  goes  to  the  Jury  as  any 
other  competent  evidence  upon  tliat  subject" 
In  Broeddus'  Devisees  y.  Broaddus'  Heirs, 
10  Bush,  299,  in  expressing  Its  disapproval 
of  a  like  instruction,  this  court  said:  "The 
failure  to  make  a  devise  to  the  two  sons,  dis- 
connected with  the  other  facts,  constituted  no 
suflScient  reason  for  invalidating  the  will.  If 
the  testator  had  the  requisite  capacity  to 
execute  the  paper,  he  Iiad  the  legal  right  to 
make  such  disposition  of  his  estate  as  he 
saw  proper.  And  the  fact  that  he  omitted 
to  make  a  devise  to  two  of  bis  children  can 
only  be  considered  by  the  Jury  as  a  circum- 
stance in  connection  with  other  evidence  bear- 
ing upon  tlie  question  of  the  testator's  capac- 
ity to  execute  such  a  writing."  To  the  same 
effect  is  Hoerth  v.  Zable,  92  Ky.  202,  17  a 
W.  360 ;  Newcomb's  Ex'x  y.  Newcomb,  96  Ky. 
120,  27  S.  W.  907;  Hubert  y.  Long,  23  S.  W. 
658,  15  Ky.  Law  Rep.  427. 

It  is  not  seriously  Insisted  tliat  wlien  he 
maue  the  will  in  1891  the  testator  was  unduly 
influenced,  or  was  not  of  sound  mind  and 
disposing  memory.  When  the  codicil  was 
written,  16  years  afterwards,  at  the  age  of  93, 
he  was  physically  feeble  and  his  mind  in 
sympathy  with  his  body  Iiad  lost  a  large 
measure  of  the  strength  that  characterized 
it  in  the  earlier  and  even  later  years  of  bis 
life,  and  it  is  probable  that  his  nephew  S. 
B.  Bottom,  the  principal  beneficiary  of  his 
bounty,  exercised  some  influence  over  him 
in  making  the  codicil.  But  whatever  the 
Influence  was,  the  contestants  should  not 
complain  of  It,  beacnse  the  codicil  Is  more 
favorable  to  them  than  the  will.  Under  it 
the  children  of  Turner  Bottom  who  were 
excluded  by  the  will  were  given  a  small  por^ 
tlon  of  his  estate,  and  the  children  of  his 
sister  were  not  deprived  of  anything  given 
them  by  the  will.  After  the  death  of  his 
brother  S.  E.  Bottom  the  testator  relied  with 
great  confidence  xspoa  his  son  S.  B.  Bottom, 
and  consulted  him  about  all  his  business  af- 
fairs ;  but  considering  the  strong  attachment 
the  testator  had  for  the  father  of  S.  B.  Bot- 
tom, and  the  fact  that  8.  B.  Bottom  was  a 
safe,  reliable  business  man,  it  is  not  strange 
that  in  the  declining  years  of  his  life  the 
testator  should  frequently  turn  to  him  for 
assistance  and  advice,  and  depend  largely 
upon  his  Judgment  A  year  or  so  before  his 
death  he  made  a  gift  of  |6,000  to  the  four 
children  of  his  deceased  brother  S.  E.  Bottom. 
Whether  he  was  competent  to  make  that 
gift  or  not,  we  express  im  ppinico,  ss  ttast 
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qnestlm  is  not  before  as  In  any  of  Its  phases. 
It  was  brought  ont  In  this  record  and  was 
comiietent  only  for  the  purpose  of  showing 
the  Influence  that  8.  R  Bottom  exercised 
over  the  testator. 

Some  qnestion  Is  made  about  the  admission 
of  Incompetent  evidence  and  the  rejection  of 
competent  evidence,  bnt  the  errors  in  this 
respect  were  not  aiibstantial  or  material. 
Siach  of  the  parties  was  allowed  by  the  trial 
Judge  the  widest  latitude  in  the  presentation 
of  the  case,  and  no  fact  <x  drcumstance 
throwing  any  material  light  upon  the  Issues 
Involved  was  overlooked  by  vigilant  counsel, 
or  excluded  from  the  Jury. 
.  We  cannot  reverse  this  case  for  the  reason 
that  the  verdict  Is  flagrantly  against  the  evi- 
dence, because  It  Is  not  There  Is  no  evi- 
dence whatever  tending  to  cast  discredit  up- 
on the  will  made  in  1891,  and  this  is  the  only 
paper  contestants  are  really  concerned  in 
setting  aside.  Nor  can  it  be  conceded  that  in 
respect  to  the  codicil  the  verdict  is  so  pal- 
IMibly  against  the  evidence  as  that  we  would 
be  authorized  in  disturbing  the  verdict  of 
the  Jury  for  that  reason. 

Upon  consideration  of  the  whole  caae^  the 
Judgment  must  be  affirmed. 


UNIVHRSITT  OF  liOUISVIIiLB  v.   HAM- 
MOCK. 

(Ooort  of  Appeals  of  Kentucky.    Dec.  18,  1907.) 

1.  ABATXMENT  —  MiSNOUKR    OF    DEFENDANT — 

Mkcessity  of  Fixadinq  in  Abatekent. 
A  corporation,  when  sned  under  a  wrong 
name,  must  by  answer  or  plea  in  abatement  set 
forth  the  misnomer  and  disclose  its  true  name, 
so  that  plaintiff  may  amend,  and  it  cannot  ob- 
ject to  uie  misnomor  for  the  first  time  on  ap- 
peal. 

2.  APFBAIr-QUBSnONS  NOT  RAISED  IN  TBIAI. 
GOUVT— MiSNOMEB  OF  DEFENDANT. 

Where,  in  an  action  against  a  corporation 
sued  under  a  wrong  name,  it  appeared  that  it 
owned  and  controlled  the  hospital  in  which 
plaintiff  sustained  the  injuries  complained  of, 
and  it  failed  to  object  in  the  court  below  to 
the  name  given  it  or  to  disclose  its  true  name, 
bat  made  a  defense  on  the  merits,  it  could  not 
complain  on  appeal  that  judgment  went  against 
it  in  the  name  by  which  it  was  sued. 

8.   HOSPITAIA— INJUMES     TO     PATIENTS— NEO- 

UOENO— Evidence. 

In  an  action  for  injuries  to  a  patioit  in 
a  hospital  assaulted  by  a  demented  patient 
thereiiL  evidence  held  to  show  negligence  on  the 
part  of  the  employes  of  the  hospital  in  permit- 
ting the  demented  patient  to  escape  from  his 
romn  and  assault  the  patient,  authorizing  a  re- 
covery. 

4,   DakAOES— PeBSONAI.   INJT7BIB8— EjXCIBBIVE 

Dajiaoes. 

A  patient  in  a  hospital  was  assaulted  by  a 
demented  patient,  and  injured.  Her  illness  was 
immediately  and  greatly  aggravated  in  conse- 
quence of  the  assault,  and  her  health  was,  to 
some  extent,  permanently  impaired  thereby. 
Heltf,  thst  a  veraict  of  $1,000  was  not  excessive. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  15^  Damages,  |  372.] 

6.  Chabities— H0SPITA1.S— INJUBIES    TO   Pa- 

TtENT— liABIUTT. 

Where  a  hospital  is  maintained  as  a  charl- 
taUs  institution,  either  by  the  government,  or 


by  a  corporation  or  by  an  indlvlduat,  there  is 
no  liability  for  injuries  to  a  patient  therein  in 
consequence  of  torts  of  the  employ^  in  charge 
thereof. 

{Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Charities,  (  103.] 

8.  HospiTAXS  —  Injttbibb  to  Patient  —  liiA- 
BiLiTT.  ■ 

A  hospital  maintained  by  a  university  as 
an  adjunct  to  its  school  of  medicine  for  the 
advantage  of  its  students  and  professors,  and 
conducted  for  profit  by  requiring  compensation 
from  patients  able  to  pay,  though  receiving  free 
of  charge  patients  unable  to  i>ay,  is  not  a 
charitable  institution,  and  the  corporation  la 
liable  to  a  pay  patient  for  the  torts  of  its  agents 
and  employ^ 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Common  Fleas  Branch,  Third  Dlvisito. 

"To  be  ofllclally  reported." 

Action  by  Addle  Hammock  against  the 
University  of  Louisville.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Afllrmed. 

Burnett  &  Burnett  for  appellant.  Bennett 
H.  Young,  for  appellee. 

SETTLE,  J.  The  appellee.  Addle  Ham- 
mock, recovered  a  verdict  and  Judgment  for 
$1,000  damages  in  the  court  below  against 
the  appellant.  University  of  Louisville,  for 
injuries  to  her  person,  alleged  to  have  been 
received  while  a  patient  in  its  infirmary  at 
the  hands  of  a  demented  or  partially  dement- 
ed patient  of  the  same  institution,  who.  It 
was  charged,  liad  negligently  been  permitted 
to  escape  from  his  room  and  keeper,  wander 
into  tliat  of  appellee,  and  assault  and  mal- 
treat her. 

Failing  to  obtain  in  the  lower  court  a  new 
trial,  appellant  asks  of  this  court  a  reversal 
of  the  Judgment  in  question  upon  ttiree 
grounds:  CI)  That  it  was  not  sned  in  its 
true  corporate  name;  (2)  that  no  negligence 
was  shown,  and  that  the  verdict  returned  by 
the  jury  was  contrary  to  law  and  flagrantly 
against  the  evidence ;  (3)  that  appellant  is  a 
charitable  institution  and  by  reason  thereof 
exempt  from  liability  for  the  torts  of  Its 
agents  or  servants. 

As  to  the  first  proposition,  little  need  be 
said.  Obviously  appellant  was  sued  and 
judgment  recovered  against  It  as  the  "Uni- 
versity of  Louisville,"  when  its  true  cor- 
porate name  was  and  la  the  "President  and 
Trustees  of  the  University  of  Louisville," 
but  the  misnomer  cannot  be  objected  to  for 
the  first  time  on  appeal.  It  should  have 
been  made  in  the  circuit  court  by  answer 
or  affidavit  in  the  nature  of  a  plea  in  abate- 
ment, setting  forth  the  misnomer  and  dis- 
closing the  true  name  of  the  defendant. 
When  this  is  done,  the  plaintiff  may  amend 
his  petition,  and  then  proceed  against  the 
defendant  in  his  true  name.  L.  &  N.  R.  B. 
Co.  V.  Hall,  12  Bush,  131;  Teets  v.  Snider 
Heading  Mfg.  Co.,  120  Ky.  653,  87  S.  W.  803; 
Pike,  Morgan  &  Co.  v.  Watben,  78  S.  W.  137, 
25  Ky.  Law  Rep.  1264;  14  Ency.  of  Plead. 
&  Prac.  295.  The  record  shows  that  the  cor- 
poration sued  was  the  same  con>oratlon  that 
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owued  and  controlled  the  hospital  In  which 
appellee  sustained  her  Injuries;  and,  as  It 
failed  to  object  In  the  circuit  court  to  the 
Improper  corporate  name  given  it  or  to  dis- 
close Its  true  corporate  name  and  there 
made  defense  on  the  merits,  It  is  estopped  to 
complain  that  Judgment  went  against  It  in 
the  name  by  which  it  was  sued. 

In  our  opinion  the  second  contention  of  ap- 
pellant is  equally  without  merit  There  was 
testimony  conducing  to  prove  negligence  on 
the  part  of  appellant  and  Its  employes  in 
charge  of  the  hospital,  and  tliat  such  negli- 
gence was  the  proximate  cause  of  appellee's 
injuries.  The  tacts,  as  disclosed  by  the  evi- 
dence, were.  In  substance,  that  appellee,  a 
married  woman,  who  was  laboring  under  a 
serious  Illness,  and  greatly  prostrated  there- 
by, had  placed  herself  in  the  hospital  at  the 
instance  of  her  physician.  She  was  a  pay 
patient,  and  had  the  right  to  except  of  ap- 
pellant and  Its  employes  in  charge  of  the  in- 
stitution careful  and  skillful  nursing  and 
treatment  such  as  her  case  particularly  re- 
quired. Indeed,  the  sick  leave  their  homes 
and  enter  hospitals  because  of  the  superior 
treatment  there  promised  them.  On  tlie  day 
after  appellee  entered  the  hospital,  its  man- 
ager received  as  an  Inmate  thereof  a  patient 
known  aa  Dr.  Meador,  who  was  at  the  time 
afflicted  with  delirium  tremens,-  a  disease 
resulting  from  the  excessive,  habitual  use  of 
intoxicating  liquors.  This  patient  was  placed 
in  a  room  of  the  hospital  on  the  floor  be- 
neath that  occupied  by  appellee.  At  10  p.  m. 
of  the  same  day  Meador  became  so  imcon- 
trollable  that  he  overawed  the  single  female 
nurse  in  whose  charge  he  liad  been  left,  and, 
escaping  from  ills  room,  passed  through  the 
ball  of  the  building  and  upstairs,  talking  in 
a  loud  voice  and  using  profane  language. 
Upon  reaching  the  upper  floor,  he  entered  the 
room  occupied  by  appellee,  and  approaching 
the  bed  where  she  was  lying,  seized  her  by 
the  arms,  struck  and  bruised  her  person,  and 
dragged  her  from  the  bed,  to  her  great  fright 
and  injury.  Meador  was  finally  captured, 
removed  from  the  room,  and  securely  tied 
by  two  nurses  with  the  assistance  of  a  negro 
porter,  and  a  little  later  was  returned  to  and 
confined  in  his  own  room.  Whatever  may 
have-been  liis  condition  at  other  times,  Mead- 
or, according  to  the  evidence,  was  manifestly 
violent,  uncontrolJiable,  and  delirious,  If  not 
actually  crazy,  when  he  escaped  from  his 
room  and  entered  that  of  appellee  and  as- 
saulted her.  He  was  a  large  man  of  more 
than  200  pounds  weight  and  great  physical 
strength.  Howard,  the  negro  porter,  admit- 
ted that  he  was  physically  unable  to  cope 
with  him  without  assistance.  The  fact  that 
physicians  had  dlsagnosed  Meador's  case  as 
delirium  tremens  before  he  entered  the  hos- 
pital, and  that  such  was  his  disease  when  re- 
ceived there,  was  known  to  one  of  ttie  physi- 
cians in  charge  of  the  hospital,  to  its  head 
nurse.  Miss  Parsons,  and  two  other  nurses 
of  the  institution,  one  of  whom  was  Miss 


Zelgler,  from  whose  custody  he  escaped  Just 
before  appellee  was  assaulted  by  him.  One 
of  the  nurses  admitted  that  she  was  directed 
by  Meador's  physician  not  to  make  aa  entry 
on  the  hospital  chart  of  his  true  malady,  and 
this  direction  she  obeyed,  thereby  concealing 
the  fact  that  the  patient  was  afflicted  wltli 
delirium  tremens.  Whether  Meador  mani- 
fested a  disposition  to  become  violent  be- 
tween the  time  of  his  admission  to  the  hos- 
pital and  the  time  of  his  breaking  away  from 
the  nurse  does  not.  definitely  appear  from 
the  evidence,  but  his  disease  being  known, 
as  it  was,  to  a  physician  of  the  institatlon, 
its  head  nurse,  and  two  of  her  assistants, 
when  Meador  was  received,  and  their  far- 
ther knowledge,  especially  that  of  the  physi- 
cian, tihat  a  person  so  afflicted  might  reason- 
ably be  expected  to  become  violent,  unoon- 
troUable,  and  dangerous  at  any  time,  ought 
to  tiave  induced  them  to  take  such  reason- 
able precautions  with  reference  to  his  con- 
trol or  confinement  as  would  have  prevented 
his  inflicting  injury  upon  other  Inmates  of 
the  hospital.  Yet  this  powerful  man,  crazed 
from  the  excessive  use  spirituous  liquors, 
and  by  reason  of  that  fact  uncontrollable  and 
dangerous,  was  left  in  an  Insecure  apart- 
ment and  In  charge  of  a  single  woman,  who 
was  utterly  powerless  to  restrain  him.  Un- 
der these  circumstances.  It  would  seem  to  a 
reasonable  mind  tliat  what  happened  was  to 
have  been  expected,  if  not  inevitable.  There 
was  therefore  some  evidence  of  negligence  to 
go  to  the  Jury,  and,  in  the  light  of  that  evi- 
dence, we  do  not  feel  called  upon  to  declare 
that  the  verdict  finding  appellant  gull^  of 
negligence  was  unauthorized.  It  cannot  be 
denied  that  the  attack  made  by  Meador  upon 
appellee  was  disastrous  to  her.  If  we  ac- 
cept her  version  of  the  matter,  and  It  is  not 
materially  contradicted,  the  only  wonder  is 
that.  In  her  physically  weak  and  nervous 
condition,  she  was  not  frightened  to  death 
by  the  cries  and  violence  of  the  madman. 
Much  of  the  testimony  went  to  show,  not 
only  that  her  Illness  was  immediately  and 
greatly  aggravated,  but  that  her  health  was, 
to  some  extent  at  least,  permanently  im- 
paired thereby.  In  view  of  these  facts,  the 
amount  recovered  cannot  be  regarded  ex- 
cessive. 

Appellant's  third  contention,  that  it  Is  a 
charitable  institution  and  by  reason  thereof 
exempt  from  liability  for  the  negligence  ot 
its  servants,  Is  in  conflict  with  more  than 
one  decision  of  this  court  The  hospital '  in 
which  appellee  received  the  Injuries  com- 
plained of  Is  an  adjunct  of  the  appellant's 
school  of  medicine,  known  as  the  "University 
of  Louisville,"  and  Is  maintained  principal- 
ly because  of  the  advantages  it  affords  to 
tlie  students  and  professors  of  that  institu- 
tion. It  Is,  however,  also  conducted  for  com- 
pensation and  profit  In  the  main,  patients 
received  and  treated  at  the  hospital  ore  re- 
quired to  compensate  those  In  charge  ot  it 
for  the  services  rendered.    This  i*  certainly 
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true,  according  to  the  evidence,  as  to  patients 
able  to  pay.  It  U  true  some  patients  nnable 
to  pay  are  received  and  treated  free  of 
diarge,  bnt  thki  does  not  show  that  am>ellant 
<tonducted  a  purely  public  charity;  and,  to 
escape  liability  for  the  wrongful  acts  or  neg- 
ligence of  Its  servants,  It  should  have  prov- 
ed that  such  was  the  charactn:  of  the  hos- 
pital and  the  use  to  which  it  is  devoted.  The 
hospital  is  not  maintained  by  taxatlcm,  or 
controlled  by  the  state,  or  city  of  Louisville. 
EUeemosynary  inatltutloos  and  other  Institu- 
tions of  like  character  devoted  to  purely 
charitable  uses,  whether  maintained  by  gov- 
ernment, corporations,  or  individuals,  are  ex- 
empt from  such  liability  as  was  here  Impos- 
ed upon  appellant,  on  the  ground  that  they 
are  mere  Instrumentalities  brought  Into  be- 
ing to  aid  in  the  performance  of  govem- 
moital  oe  public  duty;  but  such  is  not  the 
character  of  the  hospital  maintained  by  ap- 
pellant Hence  its  attempt  to  escape  liabil- 
ity for  the  negligence  of  its  agents  resulting 
In  appellee's  Injuries  was  properly  prevent- 
ed by  the  trial  court  The  question  under 
consideration  was  decided  adversely  to  the 
contention  here  urged  by  appellant  In  the 
case  of  Gray  Street  Infirmary  v.  City  of 
Louisville,  65  S.  W.  1,  23  Ky.  Law  Rep.  1274, 
55  L.  R.  A.  270.  In  that  case  the  Gray  Street 
Infirmary  sought  to  escape  taxation  for  mu- 
nicipal purposes  on  the  ground  that  it  was 
an  Institution  of  public  charity,  and  there- 
fore not  subject  to  taxation.  Bnt,  In  re- 
jecting that  contention,  this  court  said;  "Dr. 
Grant  testifies  that  the  Institution  would  not 
have  been  established,  except  that  the  Incor- 
porators hoped  to  receive  pecuniary  advan- 
tage from  it  either  directly  or  through  their 
connection  with  the  college.  We  have  no 
doTibt  from  the  testimony  that  the  professors 
In  the  medical  college  do  a  great  deal  of  char- 
itable work  In  the  Infirmary,  yet  the  real 
purpose  In  establishing  the  Infirmary  was  to 
make  their  college  more  attractive  to  stud- 
ents, and  to  Induce  attendance  by  reason 
of  the  Instruction  and  clinical  experience 
received  in  the  infirmary.  And  In  this  way 
to  Increase  the  profits  of  the  professors  oper- 
ating the  college.  Certainly  such  an  Institu- 
tion cannot  be  exempted  from  taxation  on 
the  ground  that  It  Is  purely  an  institution 
of  public  charity."  The  same  view  of  the 
law  Is  expressed  In  the  later  case  of  Wathen 
r.  Olty  of  Louisville.  85  8.  W.  1195,  27  Ky. 
Law  Rep.  686,  In  the  opinion  of  which  It 
Is  said:  "It  Is  manifest  fMm  the  evidence 
that  the  hospital  Is  maintained  because  It 
Is  necessary  to  the  successful  conduct  of  the 
school  of  medicine  Without  the  clinical  In- 
struction and  the  operations  by  the  professors 
In  the  presence  of  the  students,  the  school 
could  not  be  maintained  with  success.  The 
hospital  Is  an  adjunct  or  a  part  of  the  med- 
ical school.  Whatever  gain  may  result  from 
the  operation  of  the  medical  school  goes  to 
the  owners  of  the  property.  While  the  evi- 
dence Aows  that  a  great  deal  of  charity 


work  Is  performed  In  the  treatment  of  pa- 
tients and  In  dispensing  medicines,  still  the 
institution  is  conducted  for  profit  As  it  Is 
operated  for  gain,  no  part  of  It  Is  exnnpt 
from  taxation  under  section  170  of  the  Con- 
stitution. This  conclusion  is  supported  by 
Gray  Street  Infirmary  v.  City  of  Louisville, 
65  S.  W.  1,  23  Ky.  Law  Rep.  1274,  66  L.  R. 
A.  270."  We  think  these  two  cases  control 
the  case  at  bar,  and  hence  we  adhere  to  the 
doctrine  therein  expressed.  If,  as  must  be 
conceded,  appellant's  hospital  Is  subject  to 
taxation  because  It  Is  not  a  charitable  in- 
stitution, it  is  for  the  same  reason  responsi- 
ble for  the  torts  of  its  agents  and  employes. 
No  criticism  Is  made  of  the  instructions,  and 
they  were  clearly  correct  unless  the  appel- 
lant had  shown  Itself  entlUed  to  a  peremp- 
tory InstnKtion,  on  the  ground  of  the  ex- 
ejnption  from  liability  claimed,  which  we 
have  said  It  could  not  do. 

Finding  no  error  In  the  rulings  of  the  low- 
er court,  the  Judgment  Is  affirmed. 


COMMONWEALTH  v.  HOME  ft  SAVINGS 

FUND  CO.  BLDG.  ASS'N. 
(Court  of  Appeals  of  Kentucky.    Dec.  IS,  19D7.) 
L  BTnU)iNa  AND  Loan  AssociAnoifs— Des- 

OBimON. 

Building  and  loan  associations  are  a  pe- 
culiar kind  of  corporation  usually  composed  of 
aj^gregations  of  people  dealing  exclusively  among 
tbemselreg  in  accumulating  a  savings  fund  for 
investment  In  homes,  more  in  the  nature  of 
limited  co-operative  Dome  building  copartner- 
ships than  commercial  bodies. 

2.  Taxatios— Building  and  Loan  Stock. 

Under  Ky.  St.  1903,  {  4093,  providing  for 
the  taxation  of  building  and  loan  shares  to  the 
shareholders  to  the  amount  paid  in  and  not 
withdrawn  on  September  15th  of  each  year, 
provided  that  borrowing  members  should  not 
be  required  to  list  their  shares,  if  the  amounts 
borrowed  equalled  or  exceeded  the  amount  paid 
in  on  the  snares,  members  are  only  taxable  on 
the  amount  of  their  stock  remaining  in  the  as- 
sociation on  the  date  specified  over  and  above 
the  amount  of  any  loan  or  withdrawal  that  may 
have  been  made  on  such  stock. 

3.  Sake— Notes  and  Bonds  fbou  Borbow- 
ING  Meubebs. 

Under  Ky.  St.  1908,  {  4093,  providing  for 
the  assessment  of  shares  in  building  associa- 
tions, and  section  4094,  providing  for  the  as- 
sessment to  the  association  of  its  surplus  funds 
and  undivided  profits,  the  association  is  not 
taxable  on  notes  and  bonds  ^ven  by  borrowing 
numbers  to  secure  loans  from  the  association. 

4.  Same — Bond  Issue. 

Where  it  was  not  shown  that  money  raised 
by  a  building  and  loan  association  on  bonds,  and 
loaned  out  on  morteages,  was  a  part  of  the  as- 
sociation's "surplus  or  undivided  profits,  it  was 
not  taxable  to  the  association  under  Ky.  St 
1908,  g  4094,  providing  that  such  associations 
should  list  only  snrplns  funds  and  undivided 
profits  for  taxation. 

5.  Same— Undivided  !E)abningb. 

Ky.  St  1903,  :  4094,  declares  that  each 
building  and  loan  association  shall  list  witli 
the  assessor  the  amount  of  its  surplus  fund  and 
undivided  profits  on  band  and  undistributed  on 
September  15th  of  every  year.  Held,  that  un- 
divided profits  on  hand  on  such  assessment  date, 
less  the  payment  of  current  indebtedness  as  of 
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that  date,  were  taxable^  notwithstanding  the 
asaodation's  distribution  datea  were  Janoaiy 
iBt  and  July  Ist,  respectively. 

Appeal  from  Circnlt  Conrt,  Jefferson  Conn- 
ty,  Common  Pleas  Branch,  Second  DlTlBlon. 

"To  be  officially  reported." 

Action  by  the  commonwealth  against  the 
Home  Sc  Savings  Fund  Company  Building 
Association  to  recover  taxes  on  alleged  omit- 
ted property.  From  a  judgment  for  defend- 
ant, the  commonwealth  appeals.  Reversed 
and  remanded. 

Johnson  &  Hleatt;  for  the  Oommonwealtb. 
John  S.  Jackman,  for  appellee. 

O'REAR,  C.  J.  This  was  a  proceeding 
In  the  Jefferson  county  court  by  the  auditor's 
agent  against  appellee,  a  building  and  loan 
association  organized  under  the  laws  of  this 
state,  to  have  assessed  for  taxation  for 
coim^  and  state  purposes  what  was  claimed 
by  the  auditor's  agent  to  constitute  parts  of 
the  surplus  fund  and  undivided  profits  of  the 
association  which  had  been  omitted  in  its 
tax  assessment  for  the  years  1901  to  1905. 
Upon  the  agreed  facts  which  will  be  adverted 
to  presently,  the  county  court  refused  to  list 
the  assets  mentioned,  which  action,  upon  ap- 
peal to  the  circuit  court,  was  affirmed. 

Omitting  from  the  agreed  statement  of 
facts  what  appears  to  us  to  be  mere  book- 
keeping features,  the  following,  for  the  year 
1904,  will  serve  to  iUnstrate  the  situation, 
showing  assets  and  liabilities  of  the  cor- 
poration for  that  year,  as  of  September  1, 
1904: 

Assets. 

Mortgage  loans  9777,500  00 

Pan  Book  Loans 15,6S8  00 

Real  Bstate  ifin  30 

Total  Assets  |7^,74S  30 

UablUtiea. 

Cash  overdrami  |   9fiitn 

Dues    6SS,000  04 

Paid  up  stock  47.600  00 

Bonds  outstanding  M,900  00 

Interest  on  bonds 1,288  DO 

Sundry   expenses    40  00   1771,168  74 

Bxcess  of  assets  over  liabilities t  K.480  6« 

Reserve    Fund |  lO.Slg  M 

Balance    U.M1  d       S,480  B6 

Total    Assets $796,748  SO 

Paid  In  by  stockholders: 

Dues    $663,000  04 

Paid    up    stock 47,600  00     700,600  04 

Surplus   and   undivided   profits °|  96,248  t6 

Amount  listed  by  taxation  1S05: 

Personalty  «  U.068  94 

Real   BstaU 3,070  00       14 J«g  »4 

Balanos $  0.110  U 

Now  It  Is  contended  by  appellant  that  the 
difference  between  the  book  assets  and  stock 
liabilities  of  the  association  constituted  Its 
undivided  profits  and  surplus,  being  |95,- 
249.28 :  that,  as  only  $14,188.94  were  assessed 
($3,070  of  the  sum  representing  real  estate), 
the  balance  of  $81,110.32  is  the  unassessed 
or  omitted  surplus  and  undivided  profits. 

It  becomes  necessary  at  this  point  to  ex- 
amine the  statutes  under  which  this  assess- 
ment was  made.    They  are: 


Section  4093,  Ky.  St  1903:  "That  th* 
shares  of  building  associations  or  buildlns 
and  loan  assodatlons  shall  be  taxed  as  other 
individual  personal  property,  and  shall  be 
listed  with  the  assessor  for  that  purpose  by 
the  owners  of  said  shares,  the  amount  so 
listed  by  every  owner  or  shareholder  to  cor- 
respond with  the  amount  paid  In  and  not 
withdrawn  by  the  said  shareholders  on  the 
fifteenth  day  of  September  of  every  year: 
Provided,  that  the  borrowing  members  shall 
not  be  required  to  list  their  shares,  If  the 
amounts  borrowed  by  certain  memt)era  equal 
or  exceed  the  amount  paid  In  on  their  re- 
spective shares.  The  shares  of  Infants  shall 
be  listed  by  the  parents  or  guardians  of  such 
Infants." 

Section  4094,  Ky.  St  1903:  "The  ptesidoit 
or  secretary  of  every  such  building  associa- 
tion or  building  and  loan  association  shall 
list  with  the  assessor  the  amoont  of  such 
surplus  -  funds  and  undivided  profits  as  the 
association  may  hare  on  hand  and  nndla- 
tributed  on  the  fifteenth  day  of  September 
of  every  year."  » 

It  will  be  at  once  perceived  by  those  who 
are  familiar  with  the  taxing  statutes  of  this 
state  that  there  Is  not  only  a  specific,  bat  a 
different  mode  provided  for  assessing  build- 
ing association  shares  and  other  property. 
But  the  difference  exists  only  In  the  method 
of  assessment  There  was  neither  purpose 
nor  power  in  the  Legislature  to  discriminate 
In  favor  of  either  class.  The  general  policy 
of  taxation  In  this  state  Is  to  tax  all  pn^ 
erty  <Kice,  and  once  only,  for  each  fiscal  year. 
It  is  well  recognized  that  In  spite-  of  the 
minute  pains  of  the  Legislature  and  taxing 
officials,  it  sometimes  happens  that  some 
property  Is  not  taxed  at  all,  while  other  kinds 
are  sometimes  indirectly  taxed  twice.  Still, 
the  general  purpose  prevails,  and  It  is  believ- 
ed is  attained.  It  must  be  conceded  that  the 
Legislature  has,  and  must  have,  a  free  band 
in  adopting  methods  of  assessment  best  cal- 
culated to  further  the  great  purpose  of  equal 
and  just  taxation.  It  must  be  manifest  tbat 
no  system  could  well  be  adopted  applicable 
alike  to  all  property  that  would  afford  equal 
taxation.  The  system  of  assessment  adapted 
to  one  kind  of  property  would  be  wholly 
Inadequate  for  another  kind.  Numerous  In- 
stances are  afforded  by  the  statute  of  sncb 
dissimilarity. 

Building  and  loan  associations  are  a  pecu- 
liar kind  of  cotporatlon.  They  are  usually 
aggregations  of  pec^le  who  deal  exclusively 
among  themselves  in  accumulating  a  kind  of 
savings  fund  for  Investment  in  homes.  They 
are  not  commercial  bodies  In  the  large  or 
popular  sense  of  the  term.  They  are,  rather, 
limited,  co-operative,  home  building  co-part- 
nerships. The  chapter  of  the  statutes  proTld- 
ing  for  their  organization  treats  them  differ- 
ently from  other  corporations.  So  the  taxing 
statutes  treat  them  with  respect  to  their  real 
character.  It  is  recognized  that  property  in- 
vested In  such  associations  Bboold  be  taxeA 
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once  for  eacb  nnlt  of  goTemment  under  which 
it  exists.  In  devising  a  Just  system  of  reach- 
ing this  property,  and  to  tax  It  only  once,  the 
legislature  has  looked  below  the  mere  ap- 
parent thing,  and  ignored  as  far  as  was  prac- 
tical, the  corporate  entity.  It  required  the 
shareholders'  or  members'  Interest  to  be  as- 
sessed against  such  owner,  where  It  was  sus- 
ceptible of  a  separate  valuation.  To  that  end 
it  required  all  shares  of  association  stock  to 
be  assessed  to  the  shareliolders.  It  fixed  the 
sure  method  of  valuation,  of  assessing  each 
share  at  what  had  been  paid  In  on  it  and  not 
witlidrawn  by  the  member.  Obviously,  If  a 
share  nominally  rated  at  $100  had  paid  In  on 
It  only  $10,  Its  asseesable  value  ought  not  to 
be  greater  than  $10,  because  that  Is  all  that 
It  could  be  worth,  and  Is  all  the  property  that 
the  Bliareholder  owns  In  that  form  of  invest- 
ment. But  if  the  shareholder  has  withdrawn 
$5  on  that  share,  then  what  he  has  left  In 
that  investment  Is  only  $6.  He  should  be 
taxed  on  that  sum  as  represented  in  the  build- 
ing and  loan  share,  and  no  more.  The  $90 
not  yet  paid  In  ought  not  to  be  taxed,  be- 
cause it  does  not  represoit  property  at  all; 
at  most,  it  is  only  a  liability.  Nor  should 
the  $5  withdrawn  be  taxed  as  a  share  value, 
because  It  Is  no  longer  there.  For  the  same 
reason.  If  the  member  has  withdrawn  the 
total  sum  invested  In  the  share,  evidenced  by 
a  loan  or  withdrawal,  he  ought  to  be  taxed 
upon  that  sliare,  because  Its  value  as  property 
has  been  extinguished,  and  that  which  once 
gave  it  value,  to  wit,  the  sum  paid  in  on  it, 
has  been  withdrawn  and  Invested  elsewhere, 
where  it  donbtleas  pay4  a  tax.  But  there 
may  be  an  accumulation  in  the  hands  of  the 
association  above  the  sums  paid  in  on  each 
Bliare,  and  which,  until  divided  among  the 
shareholden),  none  of  them  can  be  said  to 
have  an  exclusive  right  to.  This  fund,  wheth- 
er It  be  a  surplus  which  the  association  car- 
ries as  a  guaranty  against  losses,  or  for  tlie 
profit  of  the  members,  not  being  otherwise 
taxed.  Is  assessed  as  against  the  association. 
That  part  of  the  accumulations  In  addition 
to  surplus,  and  out  of  which  dividends  may 
be  apportioned  to  the  shareholders.  Is  like- 
wise assessed  against  the  association. 

But  the  object  of  the  association  Is  to  loan 
Ita  funds  to  Its  members,  out  of  which  loans 
th^  build  houses  upon  their  lots.  As  some 
may  borrow  more  than  they  have  paid  In  on 
their  "shares,"  thus  anticipating  their  own 
payments  on  their  share  subscriptions,  they 
secure  their  obligation  to  continue  paying  on 
their  shares  till  they  are  matured,  by  mort- 
gage on  their  land.  These  obligations,  wheth- 
er they  are  called  mortgage  notes  or  mort- 
gage bonds,  are  primarily  to  secure  the  obli- 
gor's agreement  to  continue  paying  In  on  his 
share  subscription  until  It  has  come  to  be 
equal  to  its  par  value,  at  which  time  bis  obli- 
gation is  fulfilled.  In  this  co-operative  plan 
by  which  the  weekly  or  monthly  Installments, 
small  In  each  Instance,  but  considerable  In 
the  aggregate^  are  loaned  to  one  anoth»  by 


the  membership,  hi  their  co-operative  capacl' 
ty,  it  is  at  last  each  one's  fumlshtog  the 
means  to  build  his  own  home.  For  that  rea- 
son the  notes  and  bonds  of  the  corporation 
are  not  made  assessments  under  the  statute. 
The  pr<H)erty  which  they  r^resent  must  from 
Its  very  nature  surely  be  subject  to  taxation. 
The  Legislature  saw  that  to  tax  such  notes, 
and  to  tax  the  corporate  shares,  too,  would 
be  double  taxation  In  Its  worst  form,  for  that 
would  tax  both  the  member's  property,  and 
his  Indebtedness  representing  its  value.  The 
statute. has  been  upheld  In  not  taxing  such 
notes  as  being  not  in  contravention  of  the 
provision  of  the  Constitution  that  all  property 
shall  be  taxed.  Commonwealth  v.  Fayette 
Building  Ass'n,  71  S.  W.  5,  24  Ky.  Law  R^ 
1223. 

It  was  pointed  out  In  argument  tliat  some 
property  holders  are  taxed  upon  the  value  of 
their  property  without  being  allowed  to  de- 
duct their  Indebtedness  constituting  a  Hot 
upon  the  property,  although  such  debt  was 
also  taxed  in  the  hands  of  the  creditor. 
From  this  it  Is  claimed  that  a  discrimina- 
tion Is  worked  in  favor  of  members  of  build- 
ing and  loan  associations.  We  think  it  Is 
exceptional  in  our  tax  system  when  the  re- 
sult Is  that  the  property  holder  Is  taxed  up- 
on his  Indebtedness,  or  rather  upon  his  prop- 
erty in  spite  of  his  Indebtedness.  Property 
may  assume  so  many  different  forms  that  It 
is  difficult,  if  not  Impossible,  to  devise  a  plan 
by  which  none  would  escape  taxation.  For 
that  reason,  probably,  legislators  are  always 
careful  to  lay  hold  upon  that  form  which  Is 
least  apt  to  escape  assessment.  Tangible 
property  Is  therefore  nearly  always  taxed. 
As  the  holder  of  mere  choses  in  action  may 
in  BO  many  ways  elude  listing  them,  or  may 
even  be  beyond  the  taxhig  Jurisdiction,  If  the 
debtor  were  allowed  to  deduct  them  It  would 
frequently  happen  that  the  primary  property 
would  be  excused,  while  its  secondary  form 
(the  debt)  would  escape.  It  may  be  that 
some  such  consideration  has  deterred  the  Leg- 
islature In  the  past  from  allowing  such  de- 
ductions, although  it  was  recognized  that  fre- 
quently double  taxation  (though  not  against 
the  same  owner)  would  ensue.  But  where 
It  Is  sure,  as  in  the  case  of  domestic  building 
associations  confining  their  operations  to  the 
legitimate  business  for  which  they  were  form- 
ed, that  no  escape  from  taxation  Is  possible 
by  the  failure  to  assess  the  real  value  of  the 
property  in  one  form  or  another.  It  Is  both 
permissible  and  proper  (if  we  may  express 
an  opinion  concerning  a  matter  purely  legis- 
lative) that  the  deduction  should  be  allowed. 
There  is  enough  of  difference  between  such 
properties  and  the  peculiar  form  of  indebt- 
edness upon  them  to  the  association,  and 
property  generally  indebted,  to  uphold  the 
distinction  recognized  by  the  Legislature  In 
providing  different  modes  of  assessment,  to 
support  the  classification  as  reasonable  and 
natural.  A  wise  government  taxes  property, 
not  liability.    It  taxes  a  man  upon  what  ha 

Digitized  by  VjOOQIC 


224 


i06  SOUTHWESTERN  REPORTER. 


(Ky- 


has,  not  upon  what  he  has  not  If  the  mem- 
ter  of  the  association  has  a  lot  unimproved, 
it  Is  taxed  at  its  value.  If  he  has  invested 
his  earnings  In  shares  In  a  building  and  sav- 
ings association  until  he  can  have  accumu- 
lated enough  to  begin  the  building  of  a  house, 
such  accumulation  in  the  hands  of  the  asso- 
ciation la  taxed  as  against  him.  If  he  "bor- 
rows" from  the  association,  withdrawing  all 
he  has  paid  in,  and  anticipating  his  future 
payments,  such  sum  is  necessarily  Invested 
in  the  real  estate  which  Is  pledged  to  secure 
his  obligation.  He  pays  then  ui)on  the  en- 
hanced value  of  the  real  estate;  enhanced 
by  employing' this  very  money  in  building  a 
house  upon  the  lot.  Thereafter  he  la  not 
taxed  upon  his  "shares,"  because  thenceforth 
they  represent,  not  property,  but  debt.  How- 
ever, he  Is  taxed  upon  bis  lot,  although  some 
part  of  It  may  also  represent  debt ;  but  that 
Is  Inevitable,  and  is  in  accordance  with  the 
state's  plan  of  taxation  as  generally  exer- 
cised. Besides,  the  "nonborrowlng"  members 
of  the  association  pay  taxes  upon  their  share 
investments,  which  are  invested  In  the  loans 
to  the  "borrowing"  members.  Ttius  It  Is 
seen  that  every  feature  of  property  owned 
by  anybody  in  these  ventures  is  taxed  cer- 
tainly once.  The  scheme  of  taxation  is 
legitimate,  Just,  and  not  discriminatory. 

It  Is  true  some  loans  are  made  upon  "pass 
books,"  meaning  that  the  association  has  al- 
lowed its  "borrowing"  member  to  temporarily 
withdraw  a  part  of  his  share  investment. 
But  he  nevertheless  pays  taxes  upon  what  is 
left  in  the  association,  represented  by  his 
shares,  and  the  debt,  so-called,  is  only  an- 
other form  of  his  obligation  to  mature;  that 
Is,  pay  up  in  full  his  share  subscription. 

It  further  appears  in  this  case  that  appel- 
lee issued  bonds  and  sold  them,  of  which 
964,900  are  now  outstanding.  Appellant  con- 
tends that  in  the  item  of  $777,500  of  loans 
is  the  money  realized  from  the  bond  issue, 
and  hence  that,  to  the  extent  that  borrowed 
money  is  loaned  out  on  mortgages,  the  latter 
should  be  taxed  as  against  the  association. 
A  sufficient  answer  to  this  contention  seems 
to  be  that  the  statute  does  not  authorize 
such  an  assessment  against  the  association 
unless  it  be  among  either  its  "surplus"  or 
"undivided  profits."  There  can  be  legally 
neither  surplus  nor  undivided  profits  so  long 
as  there  is  an  indebtedness  against  the  asso- 
ciation above  its  assets.  But  It  is  contended 
that  there  was  for  the  year  1901,  as  shown 
in  the  statement  above^  a  difference  of  $22,- 
480.56  between  assets  and  Itabilities,  of  which 
$10,918.94  was  set  apart  as  a  reserve  fund 
by  the  association  (and  which  was  duly  list- 
ed by  It),  leaving  $11,561.62  of  earnings  not 
listed.  Appellee  contends  that  this  balance 
should  not  be  regarded  as  taxable  until  after 
the  period  of  distribution,  viz.,  January  Ist 
or  July  1st,  and  the  county  court  and  circuit 
court  each  so  held.  But  we  think  that  what- 
ever was  on  hand  on  September  15th  (now 
September  lot)  of  undivided  earnings  is  tax- 


able against  the  association.  But  as  the  un- 
divided earnings  are  subject  to  the  payment 
of  current  indebtedness  against  it  as  of  that 
date,  and  as  the  statute  clearly  indicates  that 
only  the  surplus  earnings  were  intended  to 
be  taxed,  we  think  current  ^Indebtedness 
should  be  deducted.  The  apparent  difference 
between  assets  and  sto<±  liabilities  is  shown 
on  the  statement  above  to  be  $95,249.28. 
From  this  should  be  deducted  bonds  outstand- 
ing of  $64,900,  balance  $30,349,  which  should 
be  further  credited  by  cash  overdrawn  by 
the  association,  and  which  it  was  owing  Its 
bankers  $6,522.70,  interest  on  bonds  $1,298, 
sundry  exi>ense8  $40,  balance  undivided  $7,- 
800.70,  profits  and  surplus '  $22,488.5a  Of 
this  sum  there  was  listed  by  the  association 
personalty  $11,068.94,  real  estate  $3,070, 
total  $14,138.94,  balance  $8,349.62,  which  sum 
we  hold  was  assessable  as  undivided  profits 
for  the  year  1904,  and  should  have  been  list- 
ed, but  was  omitted  by  the  association. 

Without  setting  out  here  the  detailed  cal- 
culation, we  will  add  that,  following  the  same 
principle,  for  the  year  1900,  there  was  omit- 
ted $2,433.07;  for  1901,  $1,781.26;  for  the 
year  1902,  $4,357.54;  and  ft>r  the  year  1903, 
$5,819.46. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  proceedings  consistent  herewith. 


WALSTON  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Dee.  20,  1907.) 

1.  Cbiminai.  Law— TbiaI/— Pbesencb  of  Ac- 
cused. 

Cr.  Code  Prac.  i  T.84,  provides  that,  if  the 
indictment  be  for  a  misdemeanor,  the  trial  may 
be  had  in  defendant's  absence.  Section  157 
declares  th&t  on  the  arraignment,  or  on  call  of 
the  indictment  for  trial,  if  there  be  no  arraign- 
ment, the  def«idant  must  either  move  to  set 
the  indictment  aside,  or  plead,  and  section  153 
provides  that'  arraignment  is  required  on  io- 
dictmcnts  for  felony  unless  waived  by  defendant, 
but  not  on  indictments  for  misdemeanor.  Sec- 
tion 180  requires  all  issues  of  fact,  except  where 
the  punishment  la  limited  to  a  fine  of  $16,  to 
be  tried  by  a  jury,  and  section  182  provides  that 
an  issue  of  fact  arises  on  a  plea  of  not  guilty, 
or  of  former  aoq^nittal  or  conviction.  Held  that, 
where  accused  is  indicted  for  a  misdemeanor 
and  is  dniy  summoned  or  on  bail,  he  may  be 
tried  in  his  absence,  and  may,  though  absent, 
by  counsel,  put  in  any  plea  save  ttiat  of  guilty. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §8  1465-1467.] 

2.  Saks— JuDOMENT. 

On  a  trial  of  an  indictment  for  a  misde- 
meanor in  the  absence  of  defendant.  Judgment 
under  such  sections  may  go  aeainst  him  by  de- 
fault, if  no  plea  is  entered  for  him  by  connsel. 
and,  if  the  fine  is  fixed  by  law  at  a  specified 
sum,  it  may  be  imposed  by  the  conrt  witiiout 
the  intervention  of  a  jury ;  but  otherwise  a  Jury 
is  required. 

8.  Save— iNsrrBUCTions. 

Where  accused,  indicted  for  a  misdemeanor, 
was  tried  in  his  absence,  and  judgment  rendered 
against  him  by  default,  and  a  jury  was  required 
to  assess  the  punishment,  the  court  properly 
instructed  the  ]uiy  to  find  defendant  guilty  as 
chained,  and  to  assess  the  punishment  author- 
ized. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  gj  ^^8-1930.1 
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4.  SAjre— Effect  of  Bail. 

Under  Cr.  Code  Prac.  I  184,  providing  that 
accuaed  may  be  tried  on  an  indictment  for  a 
misdemeanor  in  liU  absence,  the  fact  that  he 
was  on  bail  at  the  time  of  the  trial  did  not  pre- 
vent- the  conrt  from  proceeding  with  the  trial 
in  bis  alMence;  bail  in  a  misdemeanor  case  be- 
ing Bimply  to  secure  compliance  with  the  Judg- 
ment when  rendered. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
▼ol.  14.  Criminal  Law,  ({  1465-1407.] 

6.  LiBKi/— CannwAi.  PsosKonnoH  —  InsnitJo- 

TIONS. 

Cr.  Code  Prac.  »«  180.  235,  declare  that  afl 
questions  of  law  arising  on  a  trial  shall  be  de- 
cided by  the  conrt,  and  section  225  provides  that 
the  court  sliall  instmot  the  Jury  in  writing. 
H«1d,  that  the  fact  tliat  tiie  court,  in  a  prosecu- 
tion for  criminal  libel,  charged  the  Jury  as  to 
the  law,  did  not  constitute  a  violation  of  Bill  of 
Bights,  I  9,  declarins  that  in  all  indictments 
for  libel  the  Jury  shall  have  tbe  right  to  deter- 
mine the  law  and  the  facts  under  the  direction 
«f  the  court,  aa  in  otlier  cases. 

"Not  to  be  offldally  reported." 
On  rehearing.  Petition  denied. 
By>r  former  opinion,  see  102  S.  W.  27S. 

O.  W.  Whiteside,  BaakervUle  &  Collier, 
and  Delano  &  Delano,  for  appellant  N.  B. 
HaTa^  Atty.  Oen.,  O.  H.  Morria,  and  L.  B. 
Finn,  for  tbe  Commonwealth. 

SBTTTLB,  J.  The  petition  of  appellant  for 
a  rehearing  contains  the  complaint  that  this 
court.  In  the  opinion  affirming  tbe  Judgment 
appealed  from  (see  Walston  v.  Common- 
wealth, 102  S.  W.  275,  81  Ky.  Law  Rep.  878), 
improperly  rejected  bis  contentions:  (1) 
That  tbe  trial  court  erred  in  instructing  tbe 
Jury  to  find  him  guilty  In  tbe  absoice  of  a 
plea  of  guilty;  (2)  tbat  the  trial  court  like- 
wise erred  in  depriving  bim  of  tbe  constita- 
tlonal  right  to  hare  tbe  Jury,  without  direc- 
tion from  tbe  court,  decide  tbe  law  as  well  as 
tbe  facts  of  bis  casa 

We  think  the  first  ground  of  complaint 
sufficiently  answered  by  tbe  opinion;. but,  as 
a  more  elaborate  statement  of  our  reasons  for 
tbe  conclusion  expressed  in  the  opinion  on 
tbat  point  seems  to  be  desired,  we  will  say 
tbat  tbe  action  of  the  lower  court  In  instruct- 
ing the  Jury  to  find  appellant  guilty  and  fix 
his  punishment  as  by  tbe  instruction  directed, 
though  done  when  he  was  not  present  and  In 
tbe  absence  of  any  plea  from  bim,  was  clear- 
ly authorized  by  the  Kentucky  Criminal  Code 
of  Practice,  section  184  of  which  provides: 
"If  the  indictment  be  for  a  misdemeanor,  the 
trial  may  be  bad  in  the  absence  of  the  de- 
fendant" Section  157  provides:  "Upon  tbe 
arraignment,  or  upon  the  call  of  the  indict- 
ment for  trial,  if  there  be  no  arraignment,  the 
defendant  must  either  more  to  set  aside  tbe 
Indictment,  or  plead  thereto."  "Arraignment, 
unless  waived  by  the  defendant,  is  required 
on  indictments  for  felony,  but  not  on  indict- 
ments for  misdemeanor."  Cr.  Code  Prac.  155. 
Section  180  directs  tbat  all  issues  of  fact, 
except  where  the  punishment  Is  limited  to  a 
fine  of  sixteen  dollars,  be  tried  by  a  Jury, 
and  section  182  declares:  "An  issue  of  fact 
arises  upon  a  plea  of  not  guilty,  or  of  former 
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acquittal,  or  conrlctlon."  In  rlew  of  these 
sereral  sections  of  the  Code,  It  is  apparent 
that,  upon  an  indictment  for  misdemeanor, 
tbe  defendant.  If  duly  summoned  or  on  ball, 
may  be  tried  In  his  absence,  and  may,  though 
absent,  by  counsel,  put  in  any  plea  save  tbat 
of  guilty.  Com.  v.  Cheek,  1  Dur.  26;  John- 
son r.  Com.,  1  Dur.  244;  Payne  r.  Com.,  30 
S.  W.  416,  16  Kjr.  Law  Rep.  839.  In  other 
words,  upon  a  trial  on  Indictment  for  mis- 
demeanor in  the  absence  of  tbe  defendant. 
Judgment  may  go  against  bim  by  default,  if 
no  plea  be  Altered  for  bim  by  counsel,  and 
tbe  fine,  If  fixed  by  law  at  a  certain  sum, 
may  be  imposed  by  tbe  court  without  tbe  in- 
tervention of  a  Jury.  But  if  tbe  fine  be  not 
fixed  by  law,  or  if  imprisonment  in  Jail  be  a 
part  or  all  of  tbe  punishment  tbat  may  be 
Imposed,  the  intervention  of  a  Jury  will  be 
required.  In  such  a  case,  if  a  Jury  be  requir- 
ed to  fix  tbe  punishment,  they  should  be  in- 
structed by  the  court  as  was  done  in  the  case 
at  bar,  to  find  the  defendant  guilty  of  tbe  of- 
fense charged,  as  well  as  to  assess  tbe  pun- 
ishment authorized.  The  fact  that  appellant 
was  on  ball  at  tbe  time  of  tbe  trial  did  not 
prerent  the  court  from  proceeding  with  the 
trial  in  his  absence.  The  object  of  ball  in 
misdemeanor  cases  is  simply  to  secure  com- 
pliance with  the  Judgment  when  rendered. 

Of  tbe  sereral  decisions  of  this  court  cited 
by  appellant's  counsel,  only  one  (Canada  v. 
Commonwealth,  9  Dana,  304)  is  apparently  in 
conflict  with  the  conclusions  herein  expressed, 
and  it  was  decided  In  1840,  several  years  be- 
fore tbe  adoption  of  the  Kentucky  Civil  and 
Criminal  Code.  The  case  of  Lucas  v.  Com- 
monwealth, 118  Ky.  818,  82  S.  W.  440,  is  one 
of  the  cases  cited  by  counsel,  but  it  does  not 
sustain  appellant's  contention.  Lucas  was  in- 
dicted for  maintaining  a  nuisance.  On  the 
trial,  at  which  he  was  present,  two  pleas 
were  entered  by  him  to  tbe  indictment  riz., 
not  guilty,  and  former  conviction.  A  de- 
murrer was  properly  sustained  to  the  second 
plea,  but  the  first,  of  not  guilty,  remained. 
Notwithstanding  that  foct  the  Jury  were  In- 
structed by  the  lower  court  to  find  Lucas 
guilty,  and  such  was  their  rerdlct.  This 
court  on  ai^ieal  held  that  in  view  of  the  de- 
fendant's plea  of  not  guilty,  the  giving  of  the 
Instruction  in  question  was  error,  and  for 
that  reason  the  Judgment  of  conviction  was 
reversed.  The  excerpt  from  the  opinion  con- 
tained In  the  petition  for  rehearing  is  a  fu- 
gitive expression,  unnecessary  to  the  decision 
of  the  question  involved,  and  was  inadvert- 
ently written  in  the  opinion,  or,  what  is  more 
probable,  it  Is  a  remnant  of  a  sentence  from 
which  some  essential  part  was  omitted  by 
mistake  of  the  copyist 

Appellant's  second  contention  is  rested  up- 
on the  following  provision  of  the  state  Consti- 
tution, fonnd  in  the  last  clause  of  section  9, 
BUI  of  Rights:  "And  in  all  indictments  for 
libel  tbe  Jury  shall  hare  the  right  to  deter- 
mine the  la/w  and  the  facts  under  the  direc- 
tion of  tbe  court,  as  In  other  cases."    The 
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same  provlston  was  contained  In  eacb  of  the 
former  Constitutions  of  ttie  state.  It  was 
doubtiess  taken  from  the  English  statute, 
known  as  the  "Fox  Libel  Act,"  which  became 
a  law  In  1792.  Whatever  may  have  been  the 
effect  of  this  statute  In  England,  our  atten- 
tion has  been  called  to  no  authoritative  utter- 
ance of  this  court  grlving  to  the  provision  of 
oOr  Constitution  quoted  such  meaning  as 
would  prevent  the  court,  in  a  prosecution  on 
indictment  for  libel,  from  instructing  the  Jury 
as  to  the  law  of  the  case,  or  even  directing 
their  verdict,  as  was  done  in  the  case  at  bar. 
Sections  180  and  235,  Cr.  Code  Prac,  declare 
that  all  questions  of  law  arising  on  the  trial 
shall  be  decided  by  the  court,  and  section 
225,  that  the  court  shall  Instruct  the  Jury  In 
writing.  In  prosecutions  for  libel,  as  In  all 
other  cases,  it  is  the  duty  of  the  court  to  In- 
struct the  jury  as  to  the  law  of  the  case,  and 
it  Is  the  duty  of  the  jury  to  accept  the  In- 
structions of  the  court  as  the  law  of  the  case ; 
but,  if  they  disregard  them  and  acquit  the 
defendant  on  an  issue  of  fact,  the  court  could 
not  for  that  reason  grant  a  new  trial.  The 
jury  derive  a  knowledge  of  the  law  from  the 
Instructions  of  the  court,  but  must  make  ap- 
plication of  It  Therefore  In  a  sense  they 
have  the  ultimate  decision  of  the  law,  as  well 
as  the  facts  of  the  case,  thereby  meeting  the 
requirements  of  the  provision  of  the  Consti- 
tution, supra.  Com.  v.  Van  Tuyl,  1  Mete.  1,  71 
Am.  Dec.  iSa.  In  the  case  at  bar  there  was 
no  issue  of  fact  to  submit  to  the  jury,  and  no 
plea.  Therefore  it  only  remained  for  the 
court  to  instruct  the  jury  to  find  appellant 
guilty  and  fix  his  punishment. 

Manifestly  the  sections  of  the  Criminal 
Code  quoted  are  not  In  conflict  with  the  pro- 
vision of  the  Constitution.  Wherefore  the 
petition  la  overruled. 


WOOD  et  al.  v.  WOOD  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  12,  1907.) 

1.  Wiixs  —  Construction  —  Pbksumption 
Against  Partial  Testacy. 

It  is  presumed  that  a  testator  intended  to 
dispose  of  his  entire  estate,  and  the  law  favora 
■ach  construction  as  will  carry  such  intent  into 
effect. 

[Ed.  Note.— For  cases  in  pohit,  see  Crait.  Dig. 
vol.  49,  Wilis,  8  965.] 

2.  Same— Estates  Created. 

Testator  devised  real  estate  to  a  sister  for 
life  with  remainder  to  her  children,  gave  proi^ 
erty  to  his  parents  for  life  with  gift  over,  and 
devised  and  bequeathed  to  his  wife  all  the  re- 
nuainder  of  his  estate,  and  declared  that  it  was  his 
reQueat  that  his  library  should  be  kept  intact  for 
a  specified  period,  and  that,  if  at  the  end  of  that 
period  his  brother  showed  in  the  judgment  of  the 
wife  sufficient  promise,  it  was  testator's  desfre 
that  she  shonld  give  the  libraij  to  bim,  and  fur- 
ther provided  that  it  was  his  "request"  that, 
should  the  wife  die  without  heirs  and  the  estate 
devised  should  l>e  intact,  she  should  will  the  same 
to  such  of  his  brothers  and  sisters  as  it  might 
seem  proper  to  her.  Held,  that  under  Ky.  St. 
1903,  8  2342,  providing  that,  unless  a  different 
purpose  appears  by  express  words  or  necessary  in- 
ference, every   estate   In  land   created  by  will 


without  words  of  inheritance  shall  be  deemed 
a  fee  simple,  the  wife  acquired  an  estate  in  fee. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  a  1332-1334.] 

8.  Same— Precatory  Trusts. 

To  create  a  trust  and  make  precatory  words 
operative  in  a  will,  it  must  apiiear  that  the 
estate  is  not  an  absolute  estate ;  that  the  dis- 
position thereof  is  not  unrestricted;  that  the 
subject  of  the  devise  and  the  devisees  are  certain 
and  the  trust  definite ;  that  the  language  used  is 
positive  and  imperative,  and  not  such  as  indi- 
cates a  mere  desire  on  the  part  of  the  testator 
which  may  be  complied  with  or  not  at  the 
pleasure  of  the  legatee. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  49.  Wills,  8{  1587-1598.] 
4.  Same. 

Testator  devised  his  residuary  estate  to  his 
wife  absolutely,  and  provided  that  "it  is  my 
request"  that  my  law  library  be  kept  intact  for 
a  specified  period,  and  "it  is  mv  further  re- 
quest" that  my  wife  give  the  library  to  my 
brother  if  he  shows  in  the  judgment  of  my  wife, 
"sufficient  promise,"  and  "it  is  my  further  re- 
quest" that,  shonld  my  wife  die  without  heirs 
of  her  body  and  the  estate  devised  to  her  b« 
intact,  she  "will  and  devise"  the  same  to  sach 
of  my  brothers  and  sisters  as  might  seem  proper 
to  her.    Beld  not  to  create  a  precatory  tmst. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §g  1587-1593.] 

Appeal  from  Circuit  Court,  Nicholas  County. 

"To  be  officially  reported." 

Action  by  Lillle  L.  Wood,  ezecatrix  of  the 
estate  of  Charles  W.  Wood,  deceased,  and 
others,  against  J.  N.  Wood  and  others  for 
the  construction  of  the  will  of  the  deceased. 
From  a  judgment  construing  the  will,  de- 
fendants appeal.    Affirmed. 

Jno.  C.  Strother  and  Strother  &  Wycoff, 
for  appellants.  Holmes  &  Ross  and  J.  P.  Mc- 
Cartney, for  appellees. 

LASSINO,  X  Charles  W.  Wood,  a  distin- 
guished lawyer  and  citizen  of  Nicholas  coun- 
ty, Ky.,  died  In  June,  1904.  He  left  a  will, 
which  In  due  time  was  regularly  probated, 
and  bis  wife  qualified  as  administratrix,  and 
entered  upon  the  discharge  of  her  duties. 
The  will  disposed  of  a  considerable  estate, 
and,  there  being  some  question  raised  as  to 
the  Interest  which  his  wife,  Llllie  L.  Wood, 
took  under  said  will,  she  filed  a  suit  in  the 
Nicholas  circuit  court  seeking  a  construction 
thereof.  All  of  the  other  devisees  named  in 
the  will  were  made  parties  defendant  to  this 
suit  Upon  final  bearing,  the  circuit  court 
adjudged  that  Lilllle  L.  Wood,  by  the  terms 
of  the  will  of  her  deceased  husband,  took  a 
fee-simple  title  to  all  his  property,  except 
that  specifically  described  in  paragraphs  2 
and  3  of  said  will.  It  was  earnestly  contend- 
ed in  the  lower  court  by  some  of  the  devisees 
that  Llllie  L.  Wood  took  only  a  life  estate 
In  said  property,  and,  the  court  having  de- 
cided adversely  to  their  contention,  they  have 
prosecuted  this  appeal. 

The  will  in  question  is  in  words  and  figures 
as  follows : 

"I,  Charles  W.  Wood,  of  Carlisle,  Nicholas 
county,  Kentucky,  do  hereby  make  and  pub- 
lish this  as  my  last  will  and  testament 
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"First:  I  will  that  all  my  Just  debts,  In- 
cluding funeral  expenses,  be  paid. 

"Second:  I  will  and  devise  to  my  sister, 
Maggie  Wood  WUeelock,  of  Troup,  Texas, 
during  her  natural  life  and  at  her  death  to 
her  children,  share  and  share  alike,  a  certain 
lot  of  real  estate  lying  and  being  In  the  cor- 
porate limits  «t  Troup,  Smith  county,  Texas, 
a  part  of  the  Eason  Gee  League,  being  the 
same  land  conveyed  to  me  by  Ben  Cross  and 
wife  by  deed  dated  March  12, 1902,  and  record- 
ed In  said  Smith  county.  In  Book  75,  page  332, 
to  which  deed  a  reference  Is  made  for  a  more 
particular  description  of  said  land.  Said 
land  shall  be  held  by  her  free  from  the  con- 
trol and  any  debts  of  the  husband  now  living, 
or  which  she  may  hereafter  have,  and  the 
said  land  shall  not  be  sold  or  mortgaged  or 
in  any  way  encumbered  as  It  Is  now  condi- 
tioned, or  as  the  proceeds  arising  from  it 
may  hereafter  be  invested  for  a  period  of 
thirty  years.  The  said  land  may  be  sold 
and  re-invested  In  rent  producing  real  estate 
but  the  same  shall  be  done  upon  the  order 
of  a  court  of  proper  Jurisdiction,  and  then 
only  when  it  shall  appear  to  said  court  to  be 
to  the  best  Interest  of  the  devisees  under  this 
section  of  this  will.  All  accretions  in  value' 
shall  be  held  and  treated  as  a  part  of  the 
capital  Invested. 

"Third :  I  will  and  devise  to  my  father  and 
mother,  J.  N.  Wood  and  Nannie  M.  Wood, 
during  their  natural  life,  the  farm  upon 
which  they  now  reside,  including  all  the 
farming  Implements  and  all  the  live  stock 
thereon,  except  one  horse  named  'Jack.'  It 
Is  my  will  that  at  the  death  of  my  father  and 
mother  or  the  one  surviving  the  longest,  that 
the  income  from  said  farm,  or  from  the  prop- 
erty in  which  the  proceeds  of  it  may  be  In- 
vested shall  be  used  to  maintain  my  sisters, 
Alice  Wood,  Nettle  Wood  and  Lizzie  Wood, 
so  long  as  they  remain  single,  and  In  the 
event  of  the  marriage  of  any  of  them,  the 
said  income  shall  be  used  for  the  support  of 
the  other  or  others. 

"In  the  event  of  the  marriage  of  all  of 
them  or  the  death  of  those  unmarried,  the 
said  farm  or  the  property  In  which  the  pro- 
ceeds may  have  been  Invested  shall  descend 
to  my  brothers  and  sisters,  share  and  share 
alike. 

"The  property  devised  under  this  section 
of  the  will  shall  not  be  mortgaged  or  sold 
except  the  proceeds  be  re-invested  in  rent 
producing  real  estate,  except  so  much,  not 
exceeding  $2,000.00,  as  may  be  necessary  to 
procure  a  home  for  the  devisees  under  this 
section.  If  so  sold  It  shall  be  the  duty  of 
the  purchaser  to  see  that  the  proceeds  are 
re-Invested  as  herein  provided. 

"Fourth:  I  will,  devise  and  bequeath  to 
my  wife,  LlUle  L.  Wood,  all  the  remainder 
of  my  estate,  real,  personal  and  mixed.  Said 
estate  consists  of  137%  acres  of  land  in  Nich- 
olas county,  Kentucky,  and  being  the  same 
land  conveyed  to  me  by  W.  T.  Buckler  and 
wife  on  October  29,  1901,  and  the  deed  for 


the  same  being  recorded  In  Deed  Book  19, 
page  235;  also  an  undivided  one-half  Inter- 
est in  a  tract  of  105  acres  of  land  conveyed 
to  W.  B.  Batlltf  and  me  by  Frank  P.  Call  on 
July  lOtb,  1900,  the  deed  for  the  same  being 
recorded  In  Deed  Book  18,  page  279.  Refer- 
ence is  made  to  said  deeds  for  a  more  par- 
ticular description  of  said  lands.  Also  cer- 
tain houses  and  lots  in  Carlisle,  Kentucky, 
on  Main  street,  the  whole  block  being  abutted 
by  Main  street  on  the  north,  by  the  property 
of  Cain  Brothers  on  the  west;,  by  Sugar 
Tree  alley  on  the  south  and  by  the  lot  of 
CL  C.  Ratliff  on  the  east 

"My  personal  property  consists  of  stock  in 
the  Mutual  Trust  Company,  the  Deposit  Bank 
of  Carlisle,  Kentucky,  and  in  the  Van.Buren 
Iron  and  Manganese  Company,  also  my 
library  and  other  personal  belongings. 

"All  other  property,  if  any,  which  may  not 
have  been  specifically  named  and  devised  I 
give  to  my  wife,  Llllie  L.  Wood. 

"Fifth:  It  is  my  request  that  my  law  li- 
brary be  kept  Intact  for  a  period  of  five  years, 
and  if  at  that  time  my  brother,  B.  H.  Wood, 
shows  in  the  Judgment  of  my  wife  sufficient 
promise,  it  is  my  further  request  that  she 
give  to  him  the  said  library. 

"It  Is  my  further  request  that  should  my 
wife  die  without  heirs  of  her  body,  and  the 
estate  herein  devised  to  her  be  intact  that 
with  the  exception  of  the  sum  of  $5000.00 
she  will  and  devise  the  remainder  to  such  of 
my  brothers  and  sisters  as  may  seem  proper 
to  her. 

"It  Is  my  further  request  that  no  monument 
exceeding  In  price  $250.00  be  placed  at  my 
grave. 

"Sixth:  I  nominate  and  appoint  my  wife 
Llllle  L.  Wood  as  executrix  of  this  my  last 
win  and  request  that  she  be  premltted  to 
qualify  without  bond. 

"It  Is  my  further  request  that  no  Inventory 
of  my  estate  be  required  to  be  filed,  since 
there  is  but  one  legatee  or  devisee  except  the 
special  bequests  herein  provided  In  sections 
two  and  three. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  this  January  2nd,  1904." 

The  testator  had  no  children.  He  left  sur- 
viving him  besides  his  wife,  appellants,  J.  N. 
Wood,  his  father,  Nannie  M.  Wood,  bis  moth- 
er, and  his  brothers  and  sisters,  the  other 
appellants.  It  will  be  observed  that  in  item 
2  of  said  will  he  provides  a  comfortable  home 
for  his  sister,  who  was  living  In  Texas,  by 
giving  her  certain  real  estate  to  hold  during 
her  natural  life,  and  at  her  death  to  go  to  her 
children,  share  and  share  alike.  This  clause 
of  the  will  is  so  drawn  that  his  sister,  even 
though  she  desired  to  do  so,  could  not  sell  or 
dispose  of,  or  even  Incumber  this  property, 
which  was  Intended  to  furnish  her  a  home 
during  her  life.  In  item  3  he  makes  a  com- 
mendable provision  for  his  aged  father  and 
mother  by  giving  to  them  the  old  home  farm, 
with  all  of  its  farming  Implements  and  stock, 
save  one  horse,  "Jack,"  which  4ie  resecved. 
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and  In  this  clause  be  provided,  farther,  that, 
upon  the  death  of  both  his  father  and  hia 
mother,  the  income  from  the  farm,  or  other 
property  in  which  the  proceeds  thereof  might 
be  reinvested  in  the  event  of  a  sale  thereof, 
as  provided  for  in  this  clause,  should  be  used 
to  malntaiD  his  three  sisters,  Alice,  Xettle, 
and  Lizzie,  so  long  as  they  remained  single, 
and,  as  they  married,  if  any  of  them  should, 
the  income  from  said  farm  should  be  used  to 
support  the  other  or  others  daring  the  i>eriod 
that  they  remained  single,  and,  in  the  event 
of  the  marriage  of  all  of  them  or  the  death 
of  those  unmarried,  then,  in  that  event,  the 
farm  or  the  proceeds  thereof  should  descend 
to  his  brothers  and  sisters,  share  and  share 
aliice.  In  item  4  be  devises  to  his  wife,  the 
appellee  herein,  all  of  the  remainder  of  his 
estate,  real,  personal,  and  mixed.  He  then 
proceeds  in  this  same  clause  to  describe  the 
property  which  he  Intended  to  pass  to  his 
wife,  and  at  the  close  thereof  he  uses  this 
language:  "All  other  property.  If  any,  which 
may  not  have  l>een  specifically  named  and 
devised,  I  give  to  my  wife,  Llllle  L.  Wood." 
This  clause,  therefore,  clearly  disposes  of  his 
entire  estate  except  so  much  as  had  t)een 
previously  disposed  of  in  items  2  and  3. 

It  is  insisted  for  appellee  that,  by  this 
clause  of  the  will,  she  takes  the  absolute  fee- 
simple  title  to  all  of  the  property  described 
therein;  while,  on  the  other  hand,  it  is 
argued  with  much  force  for  appellants  that 
item  6  of  said  will  shows  clearly  an  Intent  on 
the  part  of  the  testator  to  limit  the  estate 
of  his  wife  in  the  property  devised  to  her  to 
a  life  estate.  The  language  referred  to  in 
item  S  is  that  in  which  he  requests  bis  wife 
to  keep  his  law  library  intact  for  a  period  of 
five  years,  and  if,  at  the  end  of  that  time,  his 
brother,  B.  H.  Wood,  in  her  judgment  shows 
sufficient  promise,  that  she  should  give  to  him 
the  library,  and  also  the  language  that  In 
the  event  bis  wife  should  die  without  heirs 
of  her  body,  and  the  estate  devised  to  her  be 
Intact,  thal^  with  the  exception  of  the  sum 
of  $5,000,  she  should  will  and  devise  the  re- 
mainder to  such  of  his  brothers  and  sisters 
as  to  her  seemed  proper.  It  is  undoubtedly 
true  that  under  the  fourth  clause  of  the 
will  Lillie  L.  Wood  is  given  the  fee  to  all  of 
the  property  which  her  husband  owned,  ex- 
cept that  which  is  specifically  devised  in 
items  2  and  3.  No  stronger  language  could 
have  been  used  to  give  her  an  absolute  estate 
in  said  property.  In  arriving  at  the  intention 
of  the  testator,  the  will  must  be  read  as  a 
whole,  and  each  item  must  be  read  in  connec- 
tion with  every  other  item  thereof,  and, 
where  it  can  be  done  without  doing  violence 
to  the  evident  Intention  of  the  testator,  it 
should  be  so  construed  as  to  uphold  each 
clause  of  the  will.  In  item  2  the  testator 
created  a  life  estate  with  remainder  over 
upon  the  death  of  the  life  tenant  to  her  child. 
In  item  3  he  created  another  life  estate  in 
favor  of  his  father  and  mother,  and,  if  they 
died  before  bis  single  sisters,  or  any  one 


of  them  married,  then  those  remainlog  single 
were  to  have  a  life  estate  In  this  property, 
and  upon  the  marriage  or  death  of  all  of  tbem 
then  this  property  described  in  Item  8  was 
to  fro  in  fee  to  Ills  brothers  and  sisters  or 
their  heirs. 

From  the  reading  of  these  two  clauses  in 
the  will,  the  conclusion  is  irresistible  that 
the  draughtsman   knew   perfectly  well   how 
to  create  a  life  estate,  for  he  nses  language 
about  which  there  can  t>e  no  mistake,  words 
and  terms  which  are  susceptible  of  no  double 
meaning;  and,  when  he  comes  to  that  clause 
of  his  will  which  la  the  subject  of  contention 
In  this  litigation,  to  wit,  item  4,  he  nses  lan- 
guage by  which  he  shows  an  unmistakable 
intention  to  give  to  his  wife  an  absolute  es- 
tate in  all  of  the  property  described  therein. 
The  question   which  naturally  presents  It- 
self,   then,   Is:    What   was   the  purpose   of 
item  5  if  It  was  not  to  limit  in  some  wise  the 
bequest  made  In  Item  4?    It  will  be  observed 
that  the  language  in  Item  5  is  very  different 
from  that  which  Is  used  in  Items  2  and  3. 
Instead  of  the  words  "I  give,"  or  "I  devise," 
he  uses  the  words,  "I  request,"  etc.,  "that 
you  give,"  etc.,  clearly  Indicating  that  the 
testator,  while  recognizing  that  the  property 
was  ills  wife's,  desired,  without  attempting 
to  control  her  action,  to  let  her  know  what 
disposition  thereof  would  be  pleasing  to  him 
under    certain    conditions    and    in    certain 
events.    It  is  presumed  that  the  testator  in- 
tended to  dispose  of  his  entire  estate,  and 
the   law   favors  such  construction   as   will 
carry  Into  effect  this  Intent    The  construc- 
tion sought  by  appellee  disposes  of  the  en- 
tire estate,  whereas  that  sought  by  appel- 
lants leaves  a  portion  of  the  estate  undis- 
posed of.    Chancellor  Kent,  In  hia  Commen- 
taries (volume  4,  p.  270),  says:  "If  there  be 
an  absolute  power  of  disposition  given  by  the 
win  to  the  first  taker,  as  If  an  estate  be  de- 
vised to  A.  in  fee  and  If  he  dies  possessed  of 
the  property  without  lawful  Issue,  the  re- 
mainder over,  or  remainder  over  of  the  prop- 
erty,  which  he  dying  without  heirs  should 
leave  or  without  selling  or  devising  the  same. 
In  all  such  cases  the  remainder  over  Is  void 
as  a  remainder  because  of  the  preceding  fee, 
and  it  Isi  void  by  way  of  executory  devise 
because  this  limitation  is  Inconsistent  with 
the  absolute  estate  or  power  of  disposition 
expressly  given,  or  necessarily  Implied  by  the 
will.    A  valid  executory  devise  cannot  sub- 
sist under  an  absolute  power  of  disposition 
tn   the    first   taker."     And    in    Mitchell    t. 
Morse,  77  Me.  423,  1  Atl.  141,  62  Am.  Rep. 
781,  it  Is  said:  "A  devise  of  real  estate  with- 
out words  of  limitation  vests  in  the  devisee 
an  estate  in  fee  simple;  and  this  result  is  not 
defeated  by  a  devise  over  of  the  remainder. 
When  by  the  terms  of  the  devise  an  estate 
In  fee  simple  Is  given,  the  addition  of  a  de- 
vise over  of  a  remainder  Is  void,  because, 
the  whole  estate  having  already  been  dis- 
posed of,  there  Is  nothing  for  it  to  act  upon." 
Section  2342  of  the  Kentucky   Statutes  pf 
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1903,  is  an  follows:  "TTnless  a  different  pur- 
pose appears  by  express  words  or  necessary 
Inference,  every  estate  In  land  created  by 
deed  or  will,  without  words  of  inheritance, 
shall  be  deemed  a  fee  simple  or  such  other 
estate  as  the  grantoi;  or  testator  had  power 
to  dispose  of."  When  we  consider  the  lan- 
guage used  in  the  fourth  clause  of  the  will  in 
connection  with  the  section  of  the  statute 
above  quoted.  It  is  clear  that  Lillie  It  Wood 
Is  the  owner  of  the  fee-simple  title  of  the 
property  described  therein  with  full  power 
of  dlaposltlon.  Her  husband  Intended  that 
she  should  have  this  property  to  do  with  as 
she  pleased.  As  stated  above,  the  testator 
was  a  lawyer  of  prominence,  and  had  ac- 
quired a  comfortable  estate.  During  all  of 
the  years  of  his  married  life  his  wife  had, 
no  doubt,  labored  with  him,  and  counseled 
and  advised  with  him  in  all  of  bis  under- 
takings. She  had,  most  likely,  aided  and  as- 
sisted him  in  accumulating  the  property  of 
which  be  was  making  disposition,  and  it  Is 
but  natural  to  suppose  that  when  in  item 
4  he  said  he  devised  to  her  certain  property 
that  he  intended  that  she  should  have  it  ab- 
solutely to  do  with  as  she  pleased,  and  this 
Idea  is  very  much  strengthened  when  items 
4  and  5  are  read  In  connection  with  Item  6 
of  the  will,  which  requests  that  no  inventory 
of  Ms  estate  be  required  to  be  filed,  "since 
there  is  but  one  legatee  or  devisee  except  the 
fifpecial  bequests  herein  provided  in  sections 
two  and  three."  This  legatee  or  devisee  re- 
ferred to  in  item  6  is  none  other  than  his 
wife,  referred  to  in  item  4. 

In  the  case  of  Cox,  etc,  t.  Anderson's 
Adm'r,  69  S.  W.  953,  24  Ky.  Law  Rep.  721, 
this  court,  in  construing  the  following  lan- 
guage of  the  testator,  to  wit:  "I  give,  devise, 
bequeath  to  8.  my  wife,  all  of  my  cash,  notes 
and  lands  and  bank  stock  and  my  other 
stocks  that  I  may  have  and  also  all  my  Hve 
stock,  growing  crops,  house-hold  and  kitchen 
furniture,  to  have  and  to  hold  for  her  own 
use  and  benefit.  When  she,  S.  is  done  <v<ith 
It  I  give  to  Mt.  Zion  Church  as  an  endow- 
ment $1,000.00  the  proceeds  of  which  are  to 
go  paying  the  expenses  of  the  churdi" — held 
that:  "The  church  could  not  recover  said 
sum.  After  devising  the  fee-simple  title  to 
bis  wife,  the  subsequent  expression  of  a  de- 
sire to  give  a  part  of  the  same  property  to 
the  church  was  ineffectual."  To  the  same 
effect  is  Barth  v.  Barth,  38  S.  W.  511,  18  Ky. 
Law  Rep.  840;  McOallister  v.  Bethel,  97  Ky. 
1,  29  S.  W.  745;  Cralle  v.  Jackson,  81  S.  W. 
669,  26  Ky.  Law  Kep.  417.  The  case  of  Clay 
v.  Wood,  etc.,  91  Hun,  398,  36  N.  Y.  Supp.  317, 
Is  very  similar  to  the  case  at  bar.  In  that 
case  the  will,  after  dlrecthig  the  payment  of 
certain  debts  and  particularly  a  mortgage 
debt  upon  the  home  of  the  testator,  gave  to 
the  wife  and  her  heirs  and  assigns  forever 
the  bouse  and  lot  absolutely.  Then,  after 
making  provision  for  sundry  relatives,  tie  de- 
vised the  rest  and  residue  of  his  estate  to  his 
wife  and  her  heirs  forever,  and  followed  this 


devise  with  a  request  and  desire  that  his 
wife  should  sustain  and  provide  for  one  W., 
and  should  make  said  W.  and  certain  other 
relatives  of  the  testator  joint  heirs  after  her 
death  in  the  estate  bequeathed  to  her.  The 
court.  In  construing  this  will,  held  that  the 
wife  took  an  absohite  and  beneficial  interest 
In  all  of  the  property  devised  and  bequeathed 
to  her,  and  that  the  words  in  the  final 
clause  in  the  will  gave  no  interest  to  the  per- 
sons named  therein,  and  created  no  trust  for 
their  benefit.  The  will  in  this  case  is  so  like 
the  will  under  consideration  that  we  quote 
from  the  (pinion  in  this  case  at  some  length: 
"Wbat  was  the  dominant  intention  of  Mr. 
Clay  in  making  his  will  as  he  did?  To  dis- 
cover that,  we  must  take  into  consideration 
the  whole  scheme  of  the  will,  and  weigh  the 
expressions  wbidi  he  has  made  use  of  when 
defining  the  interest  of  his  wife.  •  •  •  His 
general  scheme  was  to  give  everything  to  his 
wife  upon  his  death,  except  the  legacies 
which  he  gave  by  the  third  and  fourth  claus- 
es. Wliere  there  is  an  absolute  gift  of  real 
or  personal  property,  in  order  to  qualify  It 
or  cut  It  down,  the  latter  part  of  the  will 
should  show  an  equally  clear  Intention  to  do 
BO.  •  •  •  That  Is  a  general  rule;  and  can 
It  be  said  of  the  concluding  clauses  of  this 
fifth  paragraph  that  it  stands  the  test?  We 
cannot  think  so.  It  undoubtedly  contains  the 
desire  and  request  of  the  testator  that  his 
wife  should  make  the  persons  named  her 
'Joint  heirs'  after  death;  but.  In  view  of  the 
very  emphatic  and  precise  language  which 
he  had  seen  fit  to  employ  in  defining  the  es- 
tate which  his  wife  should  take  in  his  prop- 
erty, it  would  be  going  too  far  in  the  effort 
to  give  effect  to  testator's  desire  to  hold 
that  it  dominated  his  previous  expressions  of 
intention  and  affected  their  legal  force  and 
significance.  •  •  •  Whether  the  precatory 
words  in  a  will  shall  bo  accorded  such  force 
as  to  deprive  the  donee  of  the  absolute  right 
of  disposal,  and  thereby  qualify  the  bene- 
ficial Interest  in  the  gift,  must  be  determined 
In  connection  with  what  may  be  gathered 
from  the  rest  of  the  will  as  an  intention 
which  would  be  reconcilable  with  the  idea  of 
a  trust  Imposed  upon  the  legal  estate.  When 
to  Impose  such  a  trust  would  be  to  nullify 
previous  expressions  in  the  will,  and  to 
create  a  repugnancy  between  its  different 
parts,  then  the  rules  of  construction  forbid 
the  attempt  •  •  •  Thus  we  see  that  the 
pivotal  point  of  construction  Is  as  to  the 
significance  of  the  expressions  used  by  the 
testator  when  giving  bis  estate  to  his  wife, 
and  the  Inferences  to  be  drawn  therefrom. 
In  our  view  they  are  unmistakable,  and 
create  an  atmosphere  about  the  Instrument  of 
an  entire  subjection  of  the  claims  of  others 
upon  his  bounty  to  the  paramount  claim  of 
his  wife,  and  to  her  ultimate  testamentary 
disposition.  In  this  case  we  can  only  read 
the  language  in  which  the  testator  expresses 
his  desire  and  request  in  the  light  of  the  em- 
phatic language  previously  Jised  In  the  will, 
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and,  as  so  read,  award  to  it  the  force  of  a 
suggestion  and  an  expectation,  whtcb,  liow- 
ever  strongly  phrased,  were  only  morally 
binding  upon  the  widow."  In  the  case  at 
bar,  the  testator  in  Item  4  of  the  will  used 
language  which  in  unmistakable  terms  con- 
veyed to  bis  ^fe  the  absolute  fee  to  the 
property  described  therein,  and,  adopting  the 
language  of  the  learned  judge  in  the  opinion 
Just  quoted,  "we  can  only  read  the  language 
In  which  the  testator  expresses  his  desire  and 
request"  In  item  5  "in  the  light  of  the  em- 
phatic'  language  previously  used"  In  item  4 
"and,  as  so  read,  award  to  It  the  force  of  a 
suggestion  and  an  expectation,  which,  how- 
ever strongly  phrased,  were  only  morally 
binding  upon  the  widow." 

We  come  next  to  a  consideration  of  the  ques- 
tion as  to  whether  or  not  a  precatory  trust  was 
created  in  the  will.  If  the  devise  Is  In  fee  and 
absolute  precatory  words  following  cannot  cut 
down  and  destroy  the  absolute  devise.  Justice 
Story,  in  his  work  on  Equity  Jurisprudence 
(section  1069)  says:  "The  doctrine  of  thus 
construing  expressions  of  recommendation, 
confidence,  hope,  wish,  and  desire  Into  posi- 
tive and  peremptory  commands  Is  not  a  little 
difficult  to  be  maintained  upon  sound  prin- 
ciples of  Interpretation  of  the  actual  Inten- 
tion of  the  testator.  It  can  scarcely  be  pre- 
sumed that  every  testator  should  not  clearly 
understand  the  difference  between  such  ex- 
pressions, and  words  of  positive  direction  and 
command;  and  that.  In  using  the  one,  and 
omitting  the  other,  he  should  not  have  a 
determinate  end  In  view.  It  will  be  agreed 
on  all  sides  that,  where  the  intention  of  the 
testator  Is  to  leave  the  whole  subject,  as  a 
pure  matter  of  discretion,  to  the  good  will 
and  pleasure  of  the  party  enjoying  the  con- 
fidence and  favor,  and  where  his  expressions 
of  desire  are  Intended  as  mere  moral  sug- 
gestions to  excite  and  aid  that  discretion  but 
not  absolutely  to  control  or  govern  It,  there 
the  language  cannot  and  ought  not  to  be  held 
to  create  a  trust.  Now,  the  words  of  rec- 
ommendation and  other  words  precatory  In 
their  nature  imply  that  very  discretion  as 
contradistinguished  from  peremptory  orders; 
and  therefore  ought  to  be  so  construed,  un- 
less a  different  sense  is  forced  upon  them 
by  the  context.  Accordingly,  in  modem 
times,  a  strong  disposition  has  been  indicated 
not  to  extend  this  doctrine  of  recommenda- 
tory trusts;  l>ut,  as  far  as  the  authorities  will 
allow,  to  give  to  the  words  of  wills  their 
natural  and  ordinary  sense,  unless  it  is  clear 
that  they  are  designed  to  be  used  In  a  per- 
emptory sense."  Page  on  Wills,  g  Cll.  thus 
states  the  rule:  "Where  testator  expresses  a 
request  or  makes  a  suggestion  as  to  the  dis- 
position at  the  death  of  the  devisee  of  such 
property  as  the  devisee  does  not  dispose  of 
during  his  llfptirae.  such  words  do  not  cre- 
ate a  trust."  In  Pomeroy  on  Kqulty,  §  1016, 
and  note.  It  Is  said:  "In  order  that  a  trust 
may  arise  from  the  use  of  precatory  wonls, 
the  court  must  be  satisfied  from  the  words 


themselves,  taken  In  connection  with  all  the 
other  terms  of  the  disposition,  that  the  tes- 
tator's intention  to  create  an  express  trust 
was  as  full,  complete,  settled,  and  sure  as 
though  he  had  given  the  property  to  hold  up- 
on a  trust  declared  In  express  terms  in  the 
ordinary  manner.  The  modem  decisions 
have  adopted  a  rule  and  require  the  inten- 
tion to  exist  as  a  fact  and  to  be  expressed 
in  unequivocal  language.  No  other  conclu- 
sion can  be  reconciled  with  these  general 
principles  of  constmctlon  which  are  based 
upon  reason  and  universal  experience."  In 
order  to  create  a  trust  and  make  precatory 
words  operative  In  a  will.  It  must  appear  tliat 
the  estate  Is  not  an  absolute  estate,  and  that 
the  disposition  thereof  is  not  unrestricted; 
that  tile  subject  of  the  devise  and  the  de- 
visees must  be  certain,  and  the  trust  definite, 
and  the  language  used  must  be  positive  and 
imperative,  and  not  such  as  iwould  Indicate 
a  mere  wish  or  desire  on  the  part  of  the  tes- 
tator, which  might  be  complied  with  or  not 
at  the  pleasure  or  discretion  of  the  legatee. 
The  latest  enunciations  of  this  court  upon 
this  subject  are  tlie  cases  of  White  v.  Irvln, 
74  S.  W.  247,  24  Ky.  Law  Rep.  2458;  Igo  v. 
Irvln.  70  8.  W.  836,  24  Ky.  Law  Rep.  IKK; 
and  Goslee's  Adm'r  v.  Goslee's  Ex'r,  94  S. 
W.  638,  29  Ky.  Law  Rep.  654,  and  In  each 
of  these  cases  the  principle  above  announced 
is  clearly  upheld. 

Measured  by  this  rule,  we  find  that  the 
will  before  us  is  lacking  In  all  of  the  ele- 
ments which  go  to  create  a  precatory  trust. 
In  the  first  place,  the  estate  is  given  to  I..iHle 
L.  Wood  absolutely;  second,  her  disposition 
thereof  is  unrestricted;  third,  the  devise  Is 
not  definite,  the  devisees  are  uncertain,  and 
the  language  is  such  as  to  indicate  a  mere 
desire  and  could  not  In  any  sense  be  con- 
strued to  be  a  command. 

For  the  reasons  Indicated,  the  judgment 
of  the  lom^r  court  Is  affirmed. 


EMIG'S    ADM'R    v.    MUTUAL    BENEFIT 
LIFE  INS.  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1907.) 

1.  Insurance— Life  Insubance— Dividends. 

An  insured  in  a  life  policy,  dated  March. 
1803,  providinK  for  dividends,  who  borrowed 
money  from  the  insurer  for  premiums  due 
March,  1902,  and  who  defaulted  in  the  payment 
of  subsequent  premiums,  is  entitled  to  the  divi- 
dends on  his  policy  for  the  year  1903  in  comput- 
ing the  amount  available  for  extended  insurance 
as  provided  in  the  policy. 

2.  Same— BoBBOwiNQ  Amounts  of  Pbeuiuus. 

An  insurance  company  in  lending  money  to 
its  policy  holders  occupies  the  same  position  as 
any  other  money  lender,  and  is  entitled  only 
to  collect  the  debt  with  G  per  cent,  interest,  and 
a  contract  allowing  it  to  demand  more  will  not 
be  enforced. 

3.  UsuBY— Statutes— Enkobcement. 

The  laws  againHt  usury  prohibiting  schemes 
resorted  to  by  lenders  to  enable  them  to  charse 
more  than  the  legal  rate  of  interest  are  rigidly 
enforced,  and  no  plan  will  be  allowed  to  defeat 
them. 
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4.  insubanck — lmc  inburanck  —  eiltendbd 
Ihsusahcs. 

Wliere  a  life  policy  stipulated  that  U  it 
should  become  void  by  the  nonpayment  of  any 
premium  the  entire  net  reserre  should  be  ap- 
plied for  the  purchase  of  extended  insurance,  a 
provision  that  if  there  was  any  loan  on  the 
policy  the  indebtedness  should  be  paid  out  of  the 
cash  surrender  value  and  the  remainder  paid  in 
cash  or  applied  for  the  purchase  of  extended 
insurance  was  void,  because  discriminating 
against  a  policy  holder  in  debt  to  the  insurer, 
and  where  an  insured  borrowed  money  from  tiie 
insurer  for  the  payment  of  the  premiums  and 
did  not  repay  it  and  defaulted  in  the  payment 
of  future  premiums,  the  insurer  must  ascertain 
the  amount  of  the  net  reserve  and  deduct  from 
it  the  amount  of  the  debt  and  interest  and  use 
the  balance  for  the  purchase  of  extended  insur- 
ance. 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  oflacially  rqwrted." 

Action  by  George  Elmlg's  administrator 
against  tbe  Mutual  Benefit  Life  Insurance 
Company.  From  a  judgment  for  defendant, 
plaintiff  at^>eal8.  Reversed  and  new  trial 
ordered. 

L.  J.  Crawford,  Hazelrigg,  Cbenault  & 
Hazelrigg,  and  R.  A.  Nagel,  for  appellant 
Dodd  &  Dodd  and  W.  O.  Harris,  for  ai>- 
pellee. 

CARROLL,  J.  On  March  20,  1888,  the 
appellee  company  Iseued  to  George  Emlg  a 
policy  upon  his  life  for  tbe  sum  of  $5,000, 
In  consideration  of  $196,  paid  by  him,  and 
the  agreement  to  pay  annually  a  premium 
of  $195  on  tbe  20tb  day  of  Marcb  In  every 
year  during  tbe  continuance  of  tbe  policy. 
The  policy  was  an  ordinary  life  policy,  and 
waa  made  payable  to  tbe  Insured.  It  con- 
tained several  stipulations  as  to  nonforfei- 
ture, extended  Insurance,  loan  and  cash  sur- 
render value;  but,  as  In  1897  a  new  con- 
tract was  made,  and  this  substituted  con- 
tract was  in  force  from  that  time  until  tbe 
death  of  Emlg,  we  will  treat  It  as  tbe  con- 
tract under  wblcb  the  rights  of  tbe  parties 
must  be  adjudicated.  Tbe  contract  of  1897 
is  as  follows: 

"•  *  •  When  after  two  full  annual 
premiums  shall  have  been  paid  on  this  policy 
It  shall  cease  or  become  void  solely  by  tbe 
nonpayment  of  any  premium  when  due.  Its 
entire  net  reserve  by  tbe  American  experi- 
ence mortality  and  Interest  at  four  per  cent 
yearly  (provided  there  be  no  loan  on  tbe  iwl- 
Icy)  shall  be  applied  by  tbe  company  as  a 
single  premium  at  tbe  company's  rates  pub- 
lished and  in  force  at  tble  date,  either,  first 
to  tbe  purchase  of  nonpartlcipatlng  insur- 
ance for  tbe  full  amount  insured  by  this  pol- 
icy, or,  second,  iipon  tbe  written  application 
by  tbe  owner  of  this  policy  and  the  sur^ 
render  thereof  to  the  company  at  Newark 
within  three  months  from  such  nonpayment 
of  premium,  to  tbe  purchase  of  a  nonpar- 
tlcipatlng paid-up  policy  payable  at  the  time 
this  policy  would  be  payable  If  continued 
in  force.  Both  kinds  of  insurance  aforesaid 
will  be  subject  to  the  same  conditions,  except 


as  to  payment  of  premiums,  as  those  of  this 
policy.  Third,  if  preferred  the  company  will 
on  tbe  surrender  of  tbe  policy  fully  receipted 
within  the  said  three  months  pay  as  a  cash 
surrender  value  Its  entire  net  reserve  by  the 
American  experience  mortality  and  Interest 
at  four  and  one-half  per  cent  yearly,  less 
a  surrender  charge  equal  to  one  per  cent 
of  tbe  sum  insured  by  tbe  policy. 

"If  there  be  any  loan  on  the  policy  such 
Indebtedness  shall  be  paid  off  out  of  tbe 
cash  surrender  value,  and  the  remainder  paid 
in  cash  by  tbe  company ;  or  a  value  will  be 
allowed  by  the  company  In  the  form  of  ex- 
tended or  paid-up  Insurance  as  above  pro- 
vided, the  amount  to  be  applied  to  the  pur- 
chase of  such  insurance  being  correspond- 
ingly reduced  in  tbe  ratio  of  the  Indebtedness 
to  the  full  cash  surrender  value. 

"If  death  shall  occur  within  one  year  after 
tbe  nonpayment  of  premium  and  during  tbe 
term  of  extended  insurance,  there  shall  be 
deducted  from  the  amount  payable  any  pre- 
mium that  would  have  become  due  on  this 
policy  If  it  had  continued  in  full  force,  also 
tbe  amount  of  any  Indebtedness  on  this  pol- 
icy at  time  of  such  nonpayment  of  premitun. 

"Tbe  company  will  at  any  time  while  tbe 
policy  Is  in  foil  force  loan  up  to  the  limit 
secured  by  Its  cash  surrender  value  upon 
satisfactory  assignment  of  the  policy  to  tbe 
company  as  collateral  security. 

"The  figures  given  in  the  following  table 
are  based  upon  the  assumption  that  all  pre- 
miums (less  current  dividends)  have  been 
fully  paid  in  cash.  The  Indebtedness,  If  any, 
may  be  paid  off  in  cash,  in  which  case  tbe 
figures  In  tbe  table  will  apply: 


At  End 

Cash  Surren- 

In Case  of  Lapse  of  Policy. 

of 

der  Value. 

Extended  Inguranoe. 

Year. 

lioan  Value. 

Paid-up 

Policy. 

Yean. 

Day* 

6th 

•400  00 

218 

1  880 

«th 

4»7t6 

IS4 

i,csa 

7th 

Eoets 

8 

1,210 

Bth 

688  SO 

H« 

1,870 

Bth 

801  CO 

2 

1,629 

10th 

00641 

lao 

i,«m 

Having  paid  tbe  first  premium  when  the 
policy  was  issued,  Elmlg  began  to  borrow 
money  from  tbe  company  to  meet  bis  subse- 
quent premiums  until  on  March  20,  1902,  he 
owed  the  company  $854.35.  He  defaulted  in 
the  payment  of  tbe  premium  which  fell  due 
March  20,  1903,  and  also  in  tbe  one  that  be- 
came due  Marcb  20,  1904,  and  died  on  June 
1,  1904.  By  the  default  in  the  payment  of 
the  premium  on  Marcb  20,  1903,  his  policy 
became  forfeited  unless  it  was  kept  alive 
until  bis  death  by  the  nonforfeiture  system 
set  out  In  the  contract  heretofore  mentioned. 

It  will  be  observed  that  a  clause  In  this 
contract  provides  in  part  that  "if  there  be 
any  loan  on  tbe  policy,  such  indebtedness 
shall  be  paid  out  of  the  cash  surrender  val- 
ue and  the  remainder  paid  in  cash  by  tbe 
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company."  It  being  conceded  that  on  March 
20,  1903,  Eimig  owed  the  company  $854.35, 
with  interest  from  March  20,  1902,  and  that 
he  defaulted  in  the  premium  due  March  20, 
1903,  It  is  the  contention  that  on  that  date 
be  was  only  entitled  to  the  cash  surrender 
value  of  the  policy,  less  the  loan.  The  cosh 
surrender  value  on  March  20, 1903,  according 
to  the  calculation  made  by  the  company,  and 
which  Is  shown  by  the  table,  was  $906.45, 
and  the  loan  and  interest  to  that  date  being 
$906.61,  it  only  left  due  Bmlg  on  that  day 
84  cents.  It  Is  further  insisted  for  the  com- 
pany that  if  the  other  paragraph  of  this 
clause  is  put  into  operation,  wliich  provides, 
"or  a  value  will  be  allowed  by  the  company 
in  the  form  of  extended  or  paid-up  insur- 
ance as  above  provided,  the  amount  to  be 
applied  to  the  purchase  of  such  insurance 
being  correspondingly  reduced  in  the  ratio  of 
the  indebtedness  to  the  full  cash  surrender 
value,"  that  the  net  reserve  of  the  policy  by 
the  American  experience  mortality  and  Inter- 
est at  4  per  cent  was  on  March  20,  1003,  $1,- 
001.95,  and  that,  reducing  this  In  the  ratio  of 
the  indebtedness  to  the  cash  surrender  value, 
left  only  90  cents  to  be  applied  to  the  pur- 
cbaae  of  extended  Insurance  at  the  company's 
rates  published  and  in  force  at  the  date  of 
the  policy,  which  sum  would  have  purchased 
insurance  for  $5,000,  for  two  days  and  no 
longer.  So  that,  in  either  event,  looking  at 
the  matter  from  the  company's  standpoint, 
Kmlg  Is  not  entitled  to  recover  more  than 
84  cents. 

Emlg's  administrator  Insists  that  the  pro- 
visions relied  on  by  the  company  are  against 
public  policy  and  void,  and  that  he  is  entitled 
to  recover  $5,000,  less  the  amount  of  the  note 
and  Interest  thereon,  and  the  premiums  due 
in  1908  and  1904.  It  does  not  appear  that 
Emlg  made  any  election,  or  requested  or 
demanded  any  settlement  of  any  kind  from 
the  company,  and  so  the  matter  stood  from 
1903  until  this  suit  was  brought,  when  the 
company  for  defense  set  up  that  It  did  not 
owe  Bmig  anything. 

In  the  body  of  the  policy  it  is  provided 
that  "In  case  tbe  premiums  shall  not  be  paid 
on  or  before  the  several  days  hereinbefore 
mentioned  for  the  payment  thereof  •  •  • 
then  and  in  every  such  case  this  policy  shall 
cease  and  determine,  subject  to  the  pro- 
visions of  tbe  company's  nonforfeiture  sys- 
tem as  Indorsed  bereon  with  tbe  accompany- 
ing table";  and  further,  "this  policy  while 
In  force  will  participate  annually  in  the 
company's  distribution  of  surplus,  and  after 
two  years  will  be  Incontestable  except  for 
nonpayment  of  premiums."  The  company 
does  not  distinctly  claim  a  forfeiture  of  the 
policy  by  reason  of  the  nonpayment  of  the 
note;  but  It  insists  that  because  of  Emlg's 
failure  to  pay  the  premium  due  March  20, 
1903,  it  bad  tbe  right  under  the  contract 
to  deduct  from  tbe  sum  then  due  him  on  the 
policy  ascertained  according  to  Its  method  of 
calculating  the  amount  of  its  note  and  inter- 


est, and  by  this  process  a  forfeiture  was  In 
effect  accomplished. 

It  Is  true  the  contract  gave  it  tbe  right  to 
make  the  character  of  settlement  it  did,  but 
It  remains  to  be  seen  whether  or  not  the  pro- 
visions of  the  contract  under  which  the  com- 
pany elected  to  settle  with  Emlg  are  valid 
and  enforceable  or  void  as  against  public  poli- 
cy. In  brief,  the  question  Is,  will  provisions 
of  a  policy  be  upheld  that  give  an  Insurance 
company  the  right  to  settle  on  a  different 
plan  with  a  borrowing  policy  bolder  from 
that  adopted  with  the  policy  holder  who 
is  not  a  borrower,  thereby  enabling  It  to  ex- 
act more  tlian  its  debt  and  legal  Interest? 
Under  the  contract,  if  Emlg  had  not  been  a 
borrowing  member,  after  he  had  paid  two 
full  annual  premiums  the  entire  net  reserve 
by  the  American  experience  mortality  and 
interest  at  4  per  cent  yearly  would  be  ap- 
plied by  the  company  as  a  single  premium  at 
the  company's  rates  to  tbe  purchase  of  non- 
participating  Insurance  for  the  full  amount 
Insured  by  tbe  policy,  or,  upon  his  written 
application  for  the  reserve  would  have  been 
applied  to  the  purchase  of  a  nonpartlclpating 
paid-up  policy,  or,  at  his  election  the  com- 
pany would  pay  as  the  cash  surrender  value- 
of  tbe  policy  its  entire  net  reserve  by  tbe 
American  experience  mortality  with  inter- 
est at  4%  per  cent  yearly,  less  a  surrender 
charge  equal  to  1  per  cent  of  tbe  sum  In- 
sured by  the  policy.  But  if  a  policy  holder 
happened  to  be  at  the  same  time  a  borrower 
from  tbe  company,  and  had  defaulted  in  the 
payment  of  a  premium,  then  the  company  un- 
der the  contract  had  the  right  to  deduct  tbe 
indebtedness  out  of  the  cash  surrender  value 
and  pay  tbe  balance  in  cash,  or  allow  a  value 
In  tbe  form  of  extended  or  paid-up  Insurance, 
tbe  amount  of  such  value  to  be  applied  to 
tbe  purchase  of  such  Insurance  being  corre- 
spondingly reduced  in  the  ratio  of  tbe  in- 
debtedness to  the  full  cash  value.  It  will 
thus  be  seen  that  tbe  borrowing  and  the  non- 
borrowing  members  are  not  treated  alike; 
that  the  nonborrower  has  advantages  and 
privileges  that  are  not  allowed  the  borrowing 
member.  To  illustrate,  If  on  March  20,  1903, 
Emlg  had  not  been  Indebted  to  tbe  company, 
and  had  defaulted  In  the  annual  premium 
then  due^  be  would  have  been  entitled  to 
demand  from  the  company  nonparticlpatlng 
term  Insurance  for  the  full  amount  of  his 
policy  for  such  period  as  tbe  same  could  be 
purchased  by  its  entire  net  reserve  by  tbe 
American  experience  mortality  and  Interest 
at  4  per  cent  yearly,  or  he  could  have  de- 
manded that  the  net  reserve  be  applied  to 
tbe  purchase  of  a  nonparticlpatlng  paid-up 
policy.  But  being  a  borrower  from  the  com- 
pany, it  claims  the  right  to  settle  with  him 
on  an  entirely  different  basis,  and  one  that 
does  not  secure  the  benefits  that  as  a  non- 
borrower  be  could  have  demanded.  It  must 
be  kept  in  mind  that  the  cash  surrender  value 
of  the  policy  as  fixed  in  the  tables  and  un- 
der wblcb  tbe  company  settled  Its  account 
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on  March  20,  1903,  wltb  Bmlg,  Is  not  the 
full  value  of  the  policy  that  he  would  have 
received  if  he  was  not  a  borrower.  By  Its 
settlement  the  company  did  not  deduct  the 
amount  of  Emlg'a  note  with  6  per  cent  In- 
terest and  give  him  extended  Insurance  for 
the  time  he  was  entitled  to  It  It  arbitrarily 
adopted  a  method  by  which  It  exacted  from 
him  more  than  his  debt  and  Interest  by  fall- 
Ins  to  allow  him  credit  for  the  full  amount 
to  which  be  was  entitled. 

To  make  plain  the  manner  in  which  Emlg 
was  discriminated  against,  and  the  fact  that 
the  company  exacted  In  the  settlement  it 
made  more  than  the  amount  of  its  debt  and 
legal  Interest,  It  Is  only  necessary  to  direct 
attention  to  the  admissions  in  the  answer 
which  show  that  the  net  reserve  of  the  policy 
by  the  American  experience  mortality  and  In- 
terest at  4  per  cent  was  on  March  20,  1903, 
$1,001.96,  whereas  the  cash  surrender  value 
on  that  date  was  only  $906.45.  Electing  as 
it  did  to  take  the  amount  of  Emlg's  debt  and 
interest,  $905.61  from  the  $906.46,  only  left 
84  cents  due  the  assured.  When  If  the  d^t 
had  been  deducted  from  the  net  reserve  of 
the  policy,  which  was  $1,001.95,  there  would 
have  been  due  him  $95.50;  but,  upon  a  fair 
settlement,  the  amount  due  him  would  have 
been  more  than  this  because  he  was  entitled 
to  the  dividend  on  his  policy  for  the  year 
1903,  which  was  not  allowed  him  in  fixing 
the  amount  at  $1,001.95,  as  this  sum  only  in- 
cludes the  dividends  to  March,  1902.  Mutual 
Benefit  Life  Ins.  OD.  v.  Davis,  115  Ky.  404, 
73  S.  W.  1020.  In  computing  under  the  oth- 
er clause  by  which  It  allowed  him  a  value 
to  t>e  applied  to  the  purchase  of  extended  or 
paid-up  insurance,  and  finding  that  there  was 
only  due  him  90  cents,  it  reduced  the  net  re- 
serve in  the  ratio  of  the  Indebtedness  to  the 
cash  surrender  value  of  the  policy,  and  again 
discriminated  against  blm  and  exacted  more 
than  the  amount  of  the  debt  and  legal  in- 
terest 

We  are  wholly  unable  to  perceive  why  an 
insurance  company  should  be  allowed  to  dis- 
criminate between  Its  policy  holders  In  this 
manner  or  exact  indirectly  more  than  legal 
interest  In  lending  money  to  its  policy  hold- 
ers an  insurance  company  occupies  exactly 
the  same  attitude  as  any  other  money  lender. 
It  is  entitled  to  demand  and  collect  the 
amoont  of  its  debt  with  6  per  cent  Interest 
thereon,  and  no  more.  It  is  true  the  contract 
allows  it  to  demand  more  than  this,  and  the 
right  to  require  the  borrowing  member  to 
pay  a  larger  sum  than  his  debt  and  interest; 
but  this  diaracter  of  contract,  no  matter  how 
carefully  it  may  be  worded,  or  bow  skillfully 
devised,  will  not  be  enforced.  When  the 
company  lends  money  and  takes  as  security 
for  the  loan  a  policy  that  amply  secures  it, 
there  Is  no  reason  why  it  should  be  allowed 
privileges  or  rights  not  extended  to  ordinary 
money  lenders.  Our  laws  against  usury,  and 
other  devices  and  schemes  resorted  to  by 
tenders   to   enable   them    to   charge  debtors 


more  than  thi-  legal  rate  of  Interest,  are  rig- 
idly enforced,  and  no  plan,  however  ingen- 
ious, will  be  allowed  to  defeat  them. 

Viewing  the  matter  from  this  standpoint, 
what  were  the  rights  of  the  respective  par- 
ties on  March  20,  1903.  when  Emig  defaulted 
In  the  payment  of  the  premium  then  due? 
He  owed  the  company  $S54.35,  with  Interest 
thereon  from  March  20,  1902,  and  the  compa- 
ny as  security  for  this  had  a  Hen  upon  his 
policy.  On  that  date  the  company  had  the 
right  to  ascertain  the  amount  under  the  con- 
tract that  Emlg,  treating  him  as  a  nonbor- 
rower,  was  then  entitled  to,  which  was  the 
entire  net  reserve  by  tbe  American  experience 
mortality  and  interest  at  4  per  cent,  yearly, 
and  to  deduct  from  it  the  sum  of  his  note 
and  interest,  and  for  the  difference,  if  any, 
he  was  entitled — ^as  he  made  no  election — to 
extended  Insurance  for  the  full  amount  of 
bis  policy  for  such  period  as  this  balance 
would  carry  It  If  on  March  20,  1908,  Kmlg 
had  not  been  a  borrower  from  the  company, 
the  premiums  be  had  paid  would  under  tbe 
contract  and  tables  have  carried  his  Insur- 
ance for  tbe  full  amount  for  8  years  and  130 
days.  But  being  a  borrower,  with  his  pol- 
icy pledged  to  the  company  as  security  for 
the  loan  It  had  the  right  on  that  day  to  de- 
mand the  payment  of  its  loan  and  give  Emlg 
on  tbe  basis  herein  Indicated  nonpartlclpat- 
Ing  term  insurance  for  tbe  balance  due.  The 
fact  that  Emlg  had  paid  a  sufficient  number 
of  premiums  to  carry  his  Insurance  8  years. 
180  days,  did  not  give  him  the  right  to  Insist 
that  the  company  must  carry  his  full  Insur- 
ance for  that  period  of  time  and  take  out  of 
It  If  he  died  within  that  period  the  amount  of 
his  debt  with  Interest  This  conclusion  would 
give  the  Insured  the  unreasonable  advantage 
of  having  tbe  full  amount  of  Insurance  In 
force  for  a  period  of  8  years  and  130  days, 
during  all  of  which  time  be  would  be  indebt- 
ed to  the  company  In  the  full  amount  of  the 
loan  value  of  his  policy,  and  this  without  the 
payment  of  either  premiums  on  the  policy  or 
Interest  on  his  note.  The  result  would  be 
that  Emlg's  debt  would  be  Increasing  and 
the  value  of  his  policy  decreasing,  until  at 
the  expiration  of  the  8  years  and  130  days 
tbe  company  would  have  his  note  and  as  se- 
curity a  policy  without  value.  To  put  it  in 
another  way,  if  he  had  outlived  the  period  of 
extended  insurance,  the  policy  that  the  com- 
pany accepted  as  security  for  the  note  would 
have  lapsed  entirely  and  been  of  no  value, 
and  consequently  the  company  would  have 
no  security  for  the  money  advanced  on  it  If 
the  Insured  was  Insolvent,  and  yet  the  insur- 
ed during  this  time  would  have  had  In  his 
pocket  practically  the  full  value  of  the  pol- 
icy and  on  his  life  Insurance  for  the  full 
amount  of  the  policy-  Jagoe  v.  Mtaa  Ins. 
Co..  96  S.  W.  598,  29  Ky.  Law  Rep.  984; 
Fenn  Mutual  Life  Ins.  Co.  v.  Barnett's  Adin'r, 
96  S.  W.  1120,  29  Ky.  Law  Rep.  1234.  But 
provisions  In  a  policy  that  give  the  company 
the  right  to  take  undue  advantage^oflihe 
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insured,  or  that  allow  it  tlie  right  to  arbitra- 
rily adopt  a  method  by  which  it  may  indi- 
rectly exact  from  a  borrowing  member  more 
than  the  debt  and  interest  due  by  him,  or  to 
settle  an  indebtedness  upon  an  erroneous  and 
unfair  tmsis,  and  one  that  will  in  effect  worls 
a  forfeiture  of  the  policy,  will  not  be  enforc- 
ed. They  are  against  public  policy  and  void. 
New  York  Life  Ins.  C!o.  v.  Curry,  115  Ky. 
100,  72  S.  W.  736,  61  L.  R.  A.  268,  103  Am. 
St  Rep.  297;  Mutual  Life  Ins.  Co.  v.  Twy- 
man,  89  S.  W.  178,  28  Ky.  Law  Rep.  167, 
These  principles  do  not,  of  course,  deny  to 
an  insurance  company  the  right  to  declare  a 
policy  forfeited  or  lapsed  for  nonpayment  of 
premiums,  or  prevent  it  from  providing  op- 
tions In  its  policy  between  which  the  insur- 
ed may  elect  and  that  will  bind  him  when  an 
election  has  been  made.  These  are  reason- 
able conditions,  and  are  not  in  the  same  class 
as  the  carefully  adopted  clauses  that  discrim- 
inate against  borrowing  members. 

In  support  of  Its  rights  to  settle  with  Emig 
In  the  manner  it  did,  the  company  relies  up- 
on the  case  of  Mutual  Benefit  Life  Ins.  Co.  v. 
First  National  Banli,  115  Ky.  757,  74  S.  W. 
1066.  There  the  contract  and  policy  contain- 
ed the  same  provisions  as  the  one  In  the  case 
at  bar.  In  fact  It  was  Issued  by  the  same  com- 
pany. Suddutli,  who  was  the  policy  holder 
and  who  had  paid  the  premiums  for  12  years, 
borrowed  from  the  company  on  the  policy 
$599.32,  payable  July  30,  1899,  on  which  date 
his  note  fell  due,  but  neither  the  note  nor 
premium  was  paid.  Sudduth  died  the  fol- 
lowing November.  In  a  suit  on  the  policy  the 
company  set  up  the  defenses  that  are  here 
made — ^the  only  difference  being  that  here  the 
company  found  a  balance  due  Emig  of  84 
cents,  whereas  in  the  Sudduth  Case  the 
amount  of  the  note  and  interest  was  exactly 
the  amount  of  the  cash  surrender  value  of  the 
policy.  This  court — three  pf  the  Judges  dis- 
senting— held  that  the  company  was  entitled 
under  the  contract  to  make  a  settlement  simi- 
lar to  the  one  made  by  the  company  with 
E<mig. 

The  case  of  New  Xork  Life  Ins.  Ca  v.  Mein- 
ken'8  Adm'r,  80  S.  W.  175,  25  Ky.  Law  Rep. 
2118,  also  relied  on  by  appellee,  is  not  in 
point  It  appeared  that  on  November  8,  1893, 
the  appellant  Insured  the  life  of  Meinken  for 
$2,600,  In  consideration  of  $59.50  payable  an- 
nually on  the  8th  of  November  in  each  year. 
The  policy  provided  for  extended  insurance. 
The  annual  premiums  were  paid  for  the  first 
three  years  In  cash,  and  entitled  the  Insured 
under  the  tables  contained  in  the  policy  to  ex- 
tended Insurance  for  the  full  amount  of  the 
policy  up  to  April  8,  1899,  or  if  he  demanded 
it  paid-up  insurance  for  $167.  Meinken  de- 
faulted in  the  payment  of  a  premium  note 
due  in  1897,  and  died  in  February  1901.  In 
a  suit  by  his  administrator  to  recover  $2,500, 
the  full  amount  of  the  policy,  the  company 
denied  liability,  and  alleged  that  the  pre- 
miums paid  did  not  carry  the  policy  under 
the  terms  of  the  contract  up  to  the  date  of 


the  death  of  the  Insured,  and  that  the  policy 
had  lapsed.  In  the  course  of  the  opinion,  this 
court  said:  "In  case  of  default  In  the  pay- 
ment of  the  annual  premium,  the  insured  had 
two  options,  first  the  policy  provided  that  he 
should  be  entitled  to  extended  Insurance  for 
the  full  amount  of  the  policy  for  a  definite 
period,  or,  second,  that  if  the  insured  should 
make  demand  therefor,  and  surrender  the 
policy  within  six  montlis  after  default  he  was 
entitled  to  paid-up  Insurance  for  a  stipulated 
sum.  But  he  could  not  claim  both  of  these 
surrender  values.  Having  failed  to  demand 
paid-up  insurance,  the  policy  by  its  terms  con- 
tinued in  force  for  the  full  amount  of  $2,500 
for  a  definite  period,  bat  which  had  expire*} 
before  his  death."  Here  It  will  be  observed 
that  the  insured  defaulted  In  the  payment  of 
a  note  given  for  the  premium,  which  was  In 
effect  the  same  as  If  he  had  failed  to  pay  a 
premium,  and  the  court  held  that  having 
failed  to  make  an  election  within  six  months 
or  at  all,  the  company  under  the  terms  of  the 
policy  gave  him  extended  Insurance  for  the 
full  amount  for  the  full  period  to  which  un- 
der the  tables  he  was  entitled  to  extended  in- 
surance, and  under  the  tables  he  was  only 
entitled  to  extended  insurance  to  April  8, 
1899;  and,  consequently,  as  said  by  the 
court :  "Having  failed  to  demand  paid-up  in- 
surance, the  policy  was  by  Its  terms  contin- 
ued in  force  for  the  full  amount  of  $2,500  for 
a  definite  period,  but  which  had  expired  be- 
fore his  death." 

Nor  is  Mutual  Benefit  Life  Ins.  Co.  v.  Har- 
vey, 117  Ky.  834,  79  S.  W.  218,  authority  for 
appellee.  In  that  case  Harvey  paid  the  first 
five  annual  premlmns  on  his  policy,  but  fail- 
ed to  pay  the  one  due  in  Noveml)er,  1892,  and 
the  policy  lapsed  In  accordance  with  Its  terms 
at  that  date.  Harvey  died  In  1902.  Suit  was 
brought  against  the  company  to  recover  $507, 
the  amount  of  paid-up  Insurance,  which  un- 
der the  contract  it  was  claimed  Harvey  was 
entitled  to  in  November,  1892,  when  he  de- 
faulted In  the  payment  of  premiums  then  due. 
The  contract  of  Insurance  provided  that  the 
policy  holder  if  after  paying  two  full  premi- 
ums defaulted  in  the  payment  of  a  premium, 
the  amount  due  him  should  be  applied  "first 
to  the  purchase  of  nonpartldpatlng  term  in- 
surance for  the  full  amount  insured  by  this 
policy,  or,  second,  upon  the  written  applica- 
tion by  the  owner  of  this  policy  and  surrender 
of  the  policy,  to  the  company  at  Newark 
within  three  months  from  such  nonpayment 
of  premium,  to  the  purchase  of  a  nonpartlci- 
pating  paid-up  policy  payable  at  the  time  this 
policy  would  be  payable  if  continued  in 
force."  In  its  answer  the  company  averred 
that  as  no  written  application  was  made  for 
paid-up  insurance  it  gave  to  Harvey  non- 
participating  term  Insurance  for  the  full 
amount  of  the  policy  for  8  years  and  134 
days,  this  being  the  extended  Insurance  which 
the  amount  due  him  would  purchase.  The 
court,  in  upholding  the  contention  of  the  com- 
pany, said :  "It  will  be  observed  that  the  n<Hi- 
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forfeiture  {MroTlsiona  of  the  policy  provided 
that  the  Insured  shall  be  entitled  to  the  first- 
named,  or  term,  insurance,  for  the  full  amount 
of  the  policy,  unless  he  makes  application  and 
surrenders  his  policy  at  his  default.  But  he 
failed  to  make  such  application.  And  there 
can  be  no  question  under  the  terms  of  the 
policy  that  such  application  and  surrender  by 
the  beneficiaries  of  the  policy  Is  a  conditlmi 
precedent  to  the  Issual  of  paid-up  insurance; 
otherwise  it  became  the  duty  of  the  com- 
pany without  application  or  request  to  set 
aside  for  the  benefit  of  the  insured  extended 
Insurance  for  the  full  amount  of  the  policy." 

It  will  therefwe  be  observed  that  In  the 
Meinken  and  Harvey  Cases  the  insured  fail- 
ing to  elect  which  option  they  would  accept, 
the  company  made  the  only  election  It  was 
authorized  by  the  contract  to  make,  and  this 
election  the  court  held  binding  on  the  in- 
sured. 

There  is  no  conflict  between  the  doctrine 
announced  by  us  in  the  case  at  bar  and  the 
opinions  In  these  cases.  We  do  not  hold  that 
there  may  not  be  options  given  In  a  policy, 
nor  that  if  the  Insured  fails  to  elect  the  com- 
pany may  not  make  an  election  for  him.  We 
are  dealing  distinctly  with  the  rights  of  a 
borrowing  member,  and  the  principles  an- 
nounced are  fully  sustained  by  the  opinions  in 
Mntnal  Benefit  Life  Ins.  Co.  v.  Davis,  IIS 
Kj.  404,  73  S.  W.  1020;  Penn  Mutual  Life 
iDflL  Ca  v.  Harnett's  Adm'r,  06  S.  W.  1120.  29 
Ky.  Law  Rep.  1234.  The  First  National 
Bank  Case,  supra.  In  so  far  as  It  conflicts 
wltb  this  opinion,  is  overruled. 

We  are  not  prepared  to  say  upon  the  rec- 
ord before  us  what  balance  was  due  Emig  on 
March  20, 1903,  computed  upon  the  basis  here- 
in Indicated.  Upon  a  return  of  the  case  evi- 
dence may  be  taken  by  both  parties,  and  the 
court  will  ascertain  and  adjudge  the  full 
amount  that  Emig  was  entitled  to  on  March 
20.  1903,  and  after  deducting  therefrom  the 
amount  of  bis  debt  and  Interest,  will  compute 
the  period  for  wbidi  the  balance  due  would 
purchase  extended  Insurance,  and  if  the  ex- 
tended Insurance  carried  tbe  policy  beyond 
tbe  time  of  Emlg's  death  judgment  will  be 
rendered  In  favor  of  appellee  for  the  amount 
of  the  policy  and  Interest  from  tbe  time  It 
was  due;  otherwise  the  judgment  will  be 
for  appellant 

Wherefore  the  judgment  Is  reversed,  with 
directions  for  a  new  trial  consistent  with  this 
opinion. 


TOWN  -OF  liA  GRANGE  v.  PRIOR  et  al. 

(Coart  of  Appeals  of  Kentucky.    Dec.  18,  1907.) 

1.  Towws— Pbocbedinos  of  Boabd  of  Tbus- 
TKES— NoncK  OF  Mebtinos. 

An  ordinance  designating  the  time  and 
place  of  meeting  of  the  board  of  trustees  of  a. 
town,  passed  at  the  same  time  that  an  ordinance 
annexing  territory  was  passed,  does  not  fulfill 
tbe  requirements  of  Ky.  St.  1903,  |  3696,  that 
all  meetings  of  tbe  board  shall  be  held  at  such 
time  and  place  as  ma^  be  designated  by  ordi- 
nance, and  does  not  aflcord  notice  of  the  meeting 


at    whidi    the    ordinance   of   annexation   was 

passed. 

2.  Same— BuBDEif  of  Pboof. 

Where  tbe  board  of  trustees  of  a  town 
passed  an  ordinance  not  in  compliance  with  the 
requirements  of  Ky.  St.  1903,  |  3696,  tbat  all 
meetings  of  the  board  shall  be  held  at  such  time 
and  place  as  may  be  designated  by  ordinance, 
and_  it  was  alleged  that  complainants  had  actual 
notice  of  the  time  and  place  of  meeting,  the 
burden  was  on  the  town  to  prove  that  fact. 

Appeal  from  Circuit  Court,  Oldham  County. 

"Not  to  be  oflBcIally  reported." 

Action  by  W.  C.  Pryor  and  others  against 
the  town  of  La  Grange.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

A.  T.  Ladd,  for  appellant  James  S.  Mor- 
ris and  Cbas.  H.  Morris,  for  appellees. 

LASSINO,  J.  On  September  4,  1903,  the 
town  of  La  Grange  passed  an  ordinance  an- 
nexing certain  territory  lying  contiguous  to 
the  town.  Section  3664  of  the  Kentucky  Stat- 
utes of  1903  provides  that  this  may  be  done. 
Oh  the  8d  of  October  following  tbe  appellees 
filed  salt  In  the  circuit  court  as  provided  by 
section  8665  of  the  Kentucky  Statutes  of 
1903,  In  which  they  sought  to  prevent  the 
town  from  annexing  the  proposed  territory. 
In  their  suit  they  set  out  at  length  their  rea- 
sons, which  were  several,  why  the  territory 
should  not  be  annexed,  and,  among  others, 
alleged  that  the  town  bad  never  passed, 
adopted,  and  published  an  ordinance  fixing 
the  time  and  place  for  tbe  regular  meetings 
of  the  board,  as  required  by  tbe  statute,  and 
that  by  reason  of  Its  failure  so  to  do  the 
petitioners  had  no  notice  of  tbe  meeting  at 
which  the  ordinance  was  passed,  and  no  op- 
portunity to  be  present  and  object  to  or  be 
heard  upon  tbe  passage  of  the  ordinance. 
Tbe  answer  traversed  all  tbe  allegations  of 
the  petition,  and.  In  addition,  pleaded  tbat 
tbe  petitioners  had  actual  notice  of  the  times 
and  place  of  the  meeting  at  which  the  ordi- 
nance was  passed.  The  affirmative  matter  in 
the  answer  was  traversed  by  a  reply.  The 
case  was  finally  submitted  on  tbe  pleadings 
for  judgment  and,  the  trial  court  having  de- 
cided adversely  to  the  town.  It  appeals. 

Section  3696  of  the  statute  provides  tbat  all 
meetings  of  the  board  of  trustees  shall  be 
held  within  tbe  corporate  limits  of  tbe  town, 
at  such  time  and  place  as  may  be  designated 
by  ordinance,  and  shall  be  public.  Tbe  pur- 
pose of  this  provision  of  the  statute  was  to 
enable  the  public  to  know  wben  and  where 
the  council  would  hold  its  sessions,  so  that 
any  one  having  an  interest  in  any  matter 
pending  before  the  council  might  have  an  op- 
portunity to  be  present  at  tbe  meeting,  and 
see  and  hear  what  steps  were  being  taken  In 
any  particular  case  pending  before  that  body. 
In  tbe  case  under  consideration,  the  persons 
interested  in  tbe  passage  of  this  ordinance 
were  not  residents  of  the  town,  and  were  not 
supposed  to  know,  nor  were  they  required  to 
know,  the  time  and  place  of  the  meeting  of 
the  board  of  trustees.  They  were  vitally  In- 
terested in  tbe  passage  of  the  ordinance  In 
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question,  and,  If  they  had  known  when  and 
where  the  meeting  was  to  be  held,  at  which 
this  ordinance  was  passed,  they  would  have, 
no  doubt,  been  present  In  person  or  by  coun- 
sel, protesting  and  objecting  to  Its  passage. 
This  court  In  the  case  of  Wells  t.  Mt  Olivet, 
102  S.  W.  1182,  81  Ky.  Law  Hep.  577,  upheld 
the  right  of  a  citizen  to  go  before  the  board 
and  protest  against  the  passage  of  an  ordi- 
nance  annexing  certain  territory.  The  record 
shows  that  the  ordinance  was  passed  fixing 
the  time  and  place  for  the  meeting  of  the 
board  of  the  town  of  La  Grange,  bat  it  ap- 
pears that  this  ordinance  was  passed  at  the 
same  time  that  the  ordinance  annexing  the 
territory  in  question  was  passed.  Of  course, 
the  citizens  had  no  opportunity  of  knowing 
that  such  an  ordinance  was  under  considera- 
tion for  passage  unless  actual  notice  of  the 
time  and  place  of  the  meeting  was  given  to 
those  interested.  The  answer  alleges  that 
this  actual  notice  was  given  and  the  burden 
to  support  this  pleading  rests  upon  the  trus- 
tees.   They  offer  no  proof  on  this  question. 

The  annexing  of  territory  to  a  town  Im- 
poses upon  the  citizens  embraced  within  the 
territory  additional  burdens  in  the  way  of 
taxation,  and,  before  they  can  be  compelled  to 
bear  such  burdens  and  be  subject  to  such 
rules  and  regulations  as  the  town  council 
may,  while  acting  within  the  scope  of  Its 
authority,  pass,  they  have  a  right  to  require 
that  the  provisions  of  the  statute  be  fnlly 
complied  with.  One  of  the  provisions,  and. 
Indeed,  a  most  important  one  in  cases  of  this 
kind,  is  that  the  town  council  shall  by  ordi- 
nance designate  the  time  and  place  at  which 
its  stated  meetings  are  to  be  held.  An  ordi- 
nance designating  the  time  and  place  of  meet- 
ing which  was  passed  at  the  same  time  that 
the  ordinance  annexing  the  territory  was 
passed  would  not  meet  the  requirements  of 
the  law.  The  exhibits  filed  with  the  plead- 
ings show  that  the  ordinance  fixing  the  time 
and  place  of  the  meeting  had  not  been  passed 
at  a  meeting  previous  to  the  date  on  which 
the  ordinance  annexing  the  territory  was 
passed,  and,  the  trustees  having  sought  to 
avoid  the  effect  of  this  irregularity  by  al- 
leging that  the  complainants  had  actual  no- 
tice of  the  time  and  place  of  the  meeting,  the 
burden  was  upon  the  town  to  prove  this  fact 
It  failed  to  offer  evidence  In  support  of  this 
allegation,  and  the  trial  court  properly  found 
In  favor  of  the  appellees. 

We  see  no  error  in  bis  finding  and  Judg- 
ment. 


MOBILE  A  O.  R.  00.  ▼.  CALDWELL. 
(Court  of  Appeals  of  Kentucky.    Dec  17,  1907.) 
1.  Railboads—Opebatiok— Fires  —  Instbuo- 

TIONS. 

In  an  action  against  a  railroad  for  negli- 
gently  setting  fire  to  plaintiff's  timber  land,  evi- 
dence that  the  plaintiff  and  her  son  lived  on  the 
same  tract,  but  that  she  tended  to  her  own 
business  and  he  to  his,  and  that  he  was  42 
years  old  and  had  a  family  of  his  own,  and  that 
be  saw  the  fire  start  from  a  spark  from  the 


engine,  but  did  not  stop  to  put  It  out,  as  he  had' 
to  tend  to  another  fire  on  uis  own  part  of  the 
tract  and  save  his  cattle,  is  not  sufficient  to- 
authorize  an  Instraction  that,  if  the  son  was 
his  mother's  agent  and  failed  to  put  out  the 
fire,  the  jury  should  find  for  the  defendant 
2.  New  Tbiai^— Newlt  Discovxbxd  Cvuxjul- 
TiVE  Evidence. 

Where,  in  an  action  for  negligently  setting 
fire  to  timbered  land,  plaintiif  introduced  three 
witnesses  as  to  the  extent  of  damage  done,  and 
defendant  one,  newly  discovered  evidence  of  two- 
witnesses,  who  had  gone  over  the  land  after 
the  fire,  as  to  the  extent  of  damages,  is  cumula- 
tive, and  not  ground  for  a  new  trial. 

SBd.  Note. — For  cases  in  point,  see  Cent  Die. 
.  37,  New  Trial,  fS  218-220.] 

Appeal  from  Circuit  Court  Hickman  Coun- 
ty. 

"Not  to  be  oflSclally  reported," 

Action  by  Mollle  Caldwell  against  the 
Mobile  &  Ohio  Railroad  Company  for  neg- 
ligently setting. fire  to  land.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Lansden  &  Leek  and  Bullock  &  Flatt  for 
appellant  Bennett,  Bobbins  &  Thomas,  for 
appellee. 

HOBSON,  J.  Mrs.  Mollie  Caldwdl  owned 
between  76  and  100  acres  of  timbered  land 
near  the  line  of  the  Mobile  &  Ohio  Railroad 
Company.  In  November,  1904,  a  fire  was 
started  by  sparks  from  a  locomotive  passing 
on  the  road,  which  fell  upon  dried  grass  and 
bush  on  the  right  of  way.  The  fire  spread 
from  the  right  of  way  to  the  timbered  land 
of  Mrs.  Caldwell,  and  burned  up  a  large 
quantity  of  wood  and  injured  a  great  many 
of  the  trees  and  undergrowtti.  She  brought 
tliiB  suit  against  the  railroad  company  to  re- 
cover damages.  The  Jury  found  for  her,  and 
fixed  the  damages  at  |900.  The  court  entei^ 
ed  Judgment  upon  the  verdict  and,  the  de- 
fendant's motion  for  a  new  trial  having  been 
overruled,  it  appeals. 

The  proof  for  the  plaintiff  showed  that  tlie 
railroad  company  had  cut  the  grass  and  brush, 
off  its  right  of  way  some  months  before,  and 
had  left  all  of  It  lying  on  the  ground;  that 
this  stuff  was  very  inflammable,  and  that  the- 
fire  started  in  it  The  proof  for  the  plaintiff 
also  showed  that  the  engine  quitted  sparks 
as  large  as  the  end  of  a  man's  thumb.  The 
proof  for  the  defendant  was  that  sparks 
larger  than  a  quarter  of  an  inch  could  not 
get  through  the  screens  if  in  order.  If  the 
testimony  of  the  plaintiff  was  true,  the 
screens  were  either  not  in  order  or  wera  not 
properly  adjusted  The  proof  for  the  plain- 
tiff also  showed  that  section  790,  Ky.  St 
1903,  had  not  been  complied  with:  "Every 
company  shall  keep  its  right  of  way  dear 
and  free  from  weeds,  high  grass,  and  decay- 
ed timber,  which,  from  their  naturo  and  con- 
dition, aro  combustible  material,  liable  to 
take  and  communicate  fire  from  passing 
trains  to  abutting  or  adjacent  property." 
John  Caldwell,  a  son  of  the  plaintiff,  testi- 
fied that  he  was  passing  al^lUL^thSj  railroad 
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track,  and  waa  passed  by  an  engtne  throw- 
ing out  large  sparks,  which  set  the  leaves 
afire.  The  defendant  thereupon  filed  an 
amended  answer.  In  which  It  averred  that 
John  Caldwell  was  his  mother's  agent,  and 
tbat  he  was  negligent  in  not  putting  out  the 
fire  when  be  saw  the  sparks  fall  from  the 
«nglne.  The  amended  answer  was  contro- 
verted of  record.  There  was  no  other  proof 
offered  on  the  subject,  except  the  testimony 
ot  John  Caldwell  himself. 

At  the  conclusion  of  the  evidence,  the  court 
refused  to  give  an  Instruction  to  the  Jury 
which  the  defendant  asked,  to  the  effect  tliat, 
If  he  was  his  mother's  agent,  and  was  pres- 
«nt  when  the  train  passed  which  started  the 
flru.  and  could  have  extinguished  the  fire,  but 
failed  to  do  so,  the  Jury  should  find  for  the 
defendant  The  refusal  of  the  court  to  give 
this  Instruction  is  earnestly  relied  on  to  re- 
verse the  Judgment  The  principle  that  the 
plaintiff  must  minimize  his  damages  so  far 
as  be  can  do  so  by  ordinary  care,  and  tbat 
be  must  use  ordinary  care  to  protect  his 
proi>erty  when  it  has  been  placed  in  peril  by 
the  negligence  of  another,  has  been  often 
recognized  by  this  court,  but  the  proof  here 
is  not  sufficient  to  make  out  the  defense. 
John  Caldwell  testified  that  he  was  42  yean 
of  age ;  tbat  he  did  not  live  with  his  mother ; 
tbat  be  had  a  family  of  his  own,  and  they 
lived  on  a  part  of  her  tract,  but  that  she  at- 
tended to  her  business  and  he  attendied  to 
bis ;  that  he  did  not  have  charge  of  her  busi- 
ness; that  at  the  time  he  saw  the  engine 
tbrowlng  out  sparks,  and  saw  the  fire  start- 
ed on  the  right  of  way  in  the  leaves  and 
brush,  be  was  going  to  put  ont  another  fire, 
and  to  save  some  cattle  which  be  had  a  little 
way  beyond ;  that  he  did  not  think  then  tbat 
the  fire  tbat  he  saw  starting  would  do  any 
damage,  as  he  did  not  think  it  would  go  over 
the  ridge,  but  tbat  be  bad  to  go  on  to  look 
after  bis  cattle.  This  evidence  is  not  suffi- 
cient to  show  tbat  bis  mother  should  be 
charged  with  bis  conduct,  or  that  there  was 
any  such  want  of  care  on  bis  part  as  to  bar 
a  recovery  In  the  action.  Both  fires  were 
baroing,  and  It  was  natural  that  John  Cald- 
well should  look  first  after  his  own  cattle 
tbat  were  in  danger.  There  was  neither  plea 
nor  proof  tbat  the  plaintiff  herself  was  in 
any  wise  negligent 

The  damages  «re  not  so  excessive  as  to 
warrant  us  in  disturbing  the  verdict  on  this 
ground.  The  proof  was  confiicting,  but  if 
the  Jury  believed  the  witnesses  who  testified 
for  the  plaintiff,  and  bad  been  over  the  tim- 
ber and  examined  it  their  verdict  was  not 
unwarranted.  The  newly  discovered  evi- 
dence was  clearly  cumulative.  The  rale  is 
tbat  a  new  trial  will  not  ordinarily  be  grant- 
ed on  account  of  the  discovery  of  new  testi- 
mony which  is  cumulative.  The  plaintiff  In- 
troduced on  the  trial  three  men  who  bad 
been  over  the  timber  and  counted  the  trees. 
The  defendant  introduced  one  man  who  had 
made  a  similar  Investigation.    The  newly  dis- 


covered evidence  was  the  testimony  of  two 
other  men  who  had  been  over  the  timber  and 
examined  It  The  defendant  was  apprised 
by  the  suit  that  damages  would  be  claimed 
for  the  burning  of  this  timber.  It  could,  at 
any  time  after  the  suit  was  brought  have 
bad  the  timber  inspected,  so  tbat  the  amount 
of  damages  would  be  known.  Any  man  who 
was  acquainted  with  timber  could  have  ex- 
amined it  and  testified  on  tbe  subject.  Or- 
dinary care  on  the  part  of  the  defendant 
could  have  obtained  at  tbe  time  any  amount 
of  evidence  that  was  necessary,  for  tbe  phys- 
ical facts  were  plain  to  be  seen,  and  any- 
body could  go  and  make  an  investigation.  If 
new  trials  were  granted  for  newly  discovered 
evidence  such  as  this,  Uttle  confidence  could 
be  placed  in  Judicial  proceedings. 
Judgment  aflElrmed. 


NOEL  ft  McGINNIS  v.  KAUFFMAN  BUGGY 

CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  20, 1907.) 

1.  Salxs  —  Delivkbt   and   Acoeftarok   or 
Goods — Payment. 

A  vendee  of  goods  who  accepts  them  or 
retains  them  after  the  discovery  that  they  are 
not  the  articles  porcbased,  and  fails  to  give 
notice  within  a  reasonable  time  that  he  declmes 
to  receive  them,  or  exercises  ownership  over 
them,  cannot  thereafter  refuse  to  pav  for  them, 
though  he  does  not  agree  to  accept  them. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  {{  456-468.] 

2.  Saub— Acts  Conbtitutino  Aoceftancb. 

One  receiving  goods  sold  bim  and  using 
them  as  his  own  thereby  accepts  them. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  43,  Sales,  ({  451-455.] 

3.  Sahx— Actions  roB  Pbiok— Instbuotions. 

In  an  action  for  the  price  of  vehicles,  an 
instruction  that  if  defendants  accepted  and 
used  the  vehicles  shipped  them  by  plamtiff.  the 
Jury  should  find  for  plaintiff  the  value  of  the 
vehicles,  not  to  exceed  the  price,  with  interest, 
waa  correct. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43.  Sales,  {}  1060-1062,  1072.] 

4.  Samb. 

Where  vehicles  shipped  defendants  by  plain- 
tiff were  not  as  ordered,  the  fact  that  plaintiff's 
agent  gave  defendants  permission  to  use  the 
vehicles  temporarily  until  they  could  be  re- 
placed by  others  of  the  desired  kind  did  not 
authorize  defendants  to  use  the  vehicles  until 
they  were  practically  worthless,  and  then  de- 
cline to  pay  for  them. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  tS  451-455.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Kauffman  Buggy  Company 
against  Noel  ft  McOinnls.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Ben.  O.  Williams,  for  appellants.  John  W. 
Rodman,  for  appellee. 

CLAY,  C.  Appellants,  Noel  ft  McGlnnis, 
partners  In  tbe  livery  business  In  Frankfort 
Ky.,  ordered  from  appellee,  Kauffman  Buggy 
Company,  doing  business  at  Miamlsburg,Ohio. 
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a  buggy  with  rubber  tires  and  arch  axles,  and 
a  surrey  with  steel  tires  and  arch  axles,  to  be 
shipped  about  April  1,  1003.  Instead  of  the 
goods  ordered,  appellee  shipped  to  appellants 
a  boggy  with  steel  tires  and  drop  axles,  and 
a  surrey  with  rubber  tires  and  drop  axles. 
The  goods  reached  Frankfort  about  April  12, 
1903.  Appellants  claim  that,  before  taking 
the  goods  out  of  the  freight  depot,  tbey  com- 
municated by  phone  with  appellee's  agent 
who  effected  the  sale,  and  that  he  told  them 
to  take  the  goods  out,  and  use  them  tempo- 
rarily until  tbey  could  be  replaced  by  those 
of  the  style  and  quality  ordered.  This,  how- 
ever, the  agent  denies,  and  bis  letter  written 
on  the  same  day  that  the  conversation  took 
place  merely  directed  appellants  to  advise 
appellee  what  was  wrong  with  the  goods, 
and  assured  them  that  appellee  would  make 
it  all  right.  Appellants  then  took  the  goods 
out  of  the  station,  and  used  them  In  their 
business  until  they  were  practically  worn 
out  On  June  15,  1903,  tbey  wrote  appellee 
that  the  goods  were  not  as  ordered,  and  ask- 
ed on  that  account  a  rebate  from  the  sale 
price  which  was  $266.  As  appellants  had 
been  using  the  vehicles  right  along,  appellee 
declined  to  make  any  deduction.  Appellants 
never  at  any  time  offered  to  return  the  goods. 
Frequent  statements  of  the  account  were 
sent  to  them,  to  which  th^  paid  no  attention. 
Finally  appellee  Instituted  this  action  to  re- 
cover the  value  of  the  vehicles.  Evidence 
was  heard,  and  the  case  submitted  to  a  Jury, 
which  returned  a  verdict  for  appellee  in  the 
sum  of  $235.  From  the  judgment  entered 
thereon,  Noel  &  McGlnnis  prosecute  this  ap- 
peal. 

The  law  Is  well  settled  that  if  the  vendee 
of  goods  accepts  them,  or  retains  them  after 
the  discovery  that  tbey  are  not  the  articles 
purchased,  and  falls  to  give  notice  within  a 
reasonable  time  that  he  declines  to  receive 
tbem,  or  exercises  ownership  over  them,  he 
cannot  thereafter  refuse  to  pay  for  them. 
Telser,  etc.,  v.  Russell  &  Co.,  83  S.  W.  574,  26 
Ky.  Law  Rep.  1151.  Ck>unsel  for  appellants 
Insists,  however,  that  tne  trial  court  erred  in 
refusing  to  instruct  the  Jury  that  appellee 
could  not  recover  unless  appellants  agreed  to 
accept  the  vehicles.  This  is  not  the  law. 
No  oral  or  written  agreement  to  accept  in 
sudi  cases  is  necessary.  A  party  who  re- 
ceives goods  and  uses  them  as  his  own  nec- 
essarily accepts  them. 

C!ounsel  for  appellants  further  complains  of 
the  instructions  given  by  the  conrt.  These 
Instructions  are  as  follows:  "(1)  If  the  Jnry 
believe  from  the  evidence  that  the  defend- 
ants, Noel  &  McGlnnis,  accepted  and  used  the 
buggy  and  surrey  shipped  to  them  by  defend- 
ant, they  ought  to  find  for  plaintiff  the  value 
of  the  vehicles,  not  to  exceed  $265,  with  in- 
terest from  June  1,  1903.  (2)  Ii  the  Jury  be- 
lieve from  the  evidence  that  defendants  re- 
ceived and  accepted  the  vehicles  to  be  used 
temporarily,  or  until  the  plaintiff  should  fur- 
nish tbem  the   velilcles  ordered,  and  that 


plaintiff  failed  to  fmmish  the  vehicles  order- 
ed, they  ought  to  find  for  plaintiff  damages 
in  the  amount  the  buggy  and  surrey,  or  both 
the  buggy  and  surrey  were  damaged,  if  at  all, 
by  the  defendants."  The  first  instruction  Is 
correct  in  every  particular,  and  clearly  pre- 
sents the  proposition  of  law  heretofore  an- 
nounced. The  second  instruction,  while  sub- 
ject to  criticism,  is  really  more  favorable  to 
appellants  than  the  facts  warrant;  for  even 
conceding  that  appellee's  agent  had  the  au- 
thority to  give,  and  did  give,  appellants  per- 
mission to  use  the  vehicles  temporarily,  that 
privilege  did  not  confer  the  right  to  use  the 
vehicles  until  they  were  practically  wortb- 
less,  and  then  decline  to  pay  for  them. 
Judgment  atOrmed. 


BAND.  McNALLY  ft  CO.  et  al.  v.  COMMON- 
WEALTH et  al. 
(Conrt  of  Appeals  of  Kentucky.    D«c,  17,  1907.) 

1.  Vbruk— Changs— Local  Pbejudice. 

In  an  action  on  a  school  book  publisher's 
bond,  defendants  were  not  entitled  to  a  cliange 
of  venue  on  the  ground  that  ail  the  citizena 
of  the  county  had  an  interest  in  the  result,  be- 
cause any  recovery  would  go  to  the  public  school 
fund  of  the  county;  the  interest  of  any  one 
who  might  be  called  as  a  Juror  being  too  remote 
and  small  to  Justify  changing  the  venue. 

[Ed.  Note.— For  caa«8  in  point,  see  Cent.  Dig. 
vol.  48,  Venue,  i  73.] 

2.  Schools  aro  Scbool  Districts  —  Text- 
books —  Action  on   Publibheb's  Bond  — 

EVIOENCE— ADUISSIBILITT. 

In  an  action  for  a  school  book  publisher's 
breach  of  a  bond  to  furnish  books  equal  to 
sample  copies  filed,  it  was  proper  to  ezliibit 
books  which  had  been  used  in  the  connty  in  dif- 
ferent families,  and  to  permit  persona  who  had 
used  them  or  were  familiar  with  them,  with 
the  date  of  their  purchase  or  the  extent  of  their 
use,  to  state  how  they  had  been  used,  and  to 
permit  others  who  had  bought  and  used  books 
to  testify  as  to  the  character  and  quality  of  the 
binding,  though  the  book*  were  not  exhibited 
to  the  Jury. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  {  340.] 

8.  Same. 

Where,  In  an  action  for  a  school  book  pab- 
lisher's  breach  of  bond  to  furnish  books  bound 
in  a  certain  manner,  the  publisher's  representa- 
tive testified  that  the  books  sold  conformed  in 
all  reepects  to  the  contract,  though  he  had  no 
personal  knowledge  as  to  the  quality  of  work 
done  upon  each  book  bound  and  sold  by  hia 
company,  it  was  proper  to  show  through  him 
that  book  binderies,  fncludine  his  company,  oc- 
casionally sent  out  imperfectly  bovmd  books. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  DUtricts,  {  340.] 

Appeal  from  Circuit  Court  Barren  County. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky, 
by  certain  officers,  against  Rand,  McNally 
&  Go.  and  others,  for  breach  of  a  l>ond  to  fur- 
nish school  books  of  a  certain  quality.  From 
a  judgment  for  plaintiffs,  defendants  appeaL 
Affirmed. 

W.  M.  Beckner,  W.  L.  Porter,  Porter  ft 
Sandldge,  and  Duff  &  Hutchison,  for  appel- 
lants. Balrd  ft  Richardson,  Harlan  &  Whlt^ 
and  Greene  &  Van  Winkle,  for  appellees. 

Digitized  by  VjOOQIC 


Ky.) 


BAND,  MoNALLT  ft  CO.  V.  CX>MMONW£AL!rH. 


LiASSIXG,  J.  Tbia  is  the  second  appeal 
of  this  case.  The  opinion  on  the  former  ap- 
peal Is  found  in  94  S.  W.  643,  29  Ey.  I^aw 
Rep.  686,  and  in  that  opinion  the  facts  are 
folly  stated.  Two  questions  are  presented 
now  for  consideration:  First,  should  the  trial 
court  have  granted  a  change  of  venue?  And, 
second,  did  the  trial  court  err  In  admitting 
certain  testimony  complained  of?  On  the 
former  appeal  it  was  urged  that  the  court 
had  erred  In  refusing  to  grant  a  change  of 
venue,  but  it  appeared  that  the  petition  seek- 
ing a  change  of  venue  bad  not  been  verified, 
as  required  by  the  statute,  and  for  this  rea- 
son it  was  held  that  a  change  of  venue  was 
properly  denied.  A  consideration  of  the 
facts  upon  which  the  petition  was  based  was 
not  discussed  at  length  in  the  opinion,  al- 
though it  was  said  that  this  court  recognized 
the  fact  that  a  trial  court  has,  in  the  matter 
of  granting  a  change  of  venue,  a  broad  dis- 
cretion, and  for  this  reason  this  court  has 
been  loath  to  Interfere  with  the  ruling  of  the 
trial  court  on  this  subject,  unless  the  action 
of  the  trial  court  was  manifestly  erroneous. 

The  ground  upon  which  the  motion  for  a 
change  of  venue  Is  based  is  that  all  of  the 
citizens  of  the  county  of  Barren  have  a 
direct  Interest  In  the  result  of  the  litigation 
by  reason  of  the  fact  that  the  money.  If  a 
recovery  is  had,  goes  to  and  forms  a  part  of 
the  public  school  fund  of  that  county.  This 
whole  question  was  thoroughly  considered  In 
the  case  of  Graziani  v.  Burton,  Go.  Supt, 
etc.,  97  8.  W.  800,  30  Ky.  Law  Rep.  180, 
recently  decided  by  this  court.  In  which  it 
was  held  that  the  Interest  in  a  recovery 
which  any  citizen,  who  might  be  called  upon 
to  do  Jury  service,  would  have,  was  so  re- 
mote and  small  that  It  did  not  furnish 
grounds  which  would  Justify  the  trial  court 
in  transferring  the  case  for  trial  to  another 
county.  Identically  the  same  facts  are  pre- 
sented here  as  were  presented  In  that  case, 
and,  for  the  reasons  there  assigned,  the  mo- 
tion for  a  change  of  venue  was  properly  de- 
nied. 

We  come  next  to  a  consideration  of  the 
court's  ruling  upon  the  Introduction  of  cer- 
tain testimony.  The  point  in  issue  was: 
Were  the  books  which  were  supplied  to  the 
public  schools  of  Barren  county,  under  the 
contract  which  appellants  had  with  the  state, 
equal  in  all  respects  to  the  sample  cc^les 
filed  in  the  office  of  the  superintendent  of 
public  Instruction?  Several  of  these  books, 
which  had  been  in  use  In  the  county  In  dif- 
ferent families,  were  exhibited  to  the  Jury, 
and  those  who  had  used  them  or  were  fa- 
miliar with  them,  with  the  date  of  their  pur- 
chase, or  the  extent  of  their  use,  were  pec- 
mltted  to  testify  to  the  Jury  as  to  how  they 
bad  been  used.  Other  witnesses  who  had 
bought  these  books  were  permitted  to  testify 
as  to  the  character  and  quality  of  the  bind- 
ing, although  the  books  were  not  exhibited 
to  the  Jury,  and  of  this  testimony  appellants 
also  complain  most  seriously.     We  are  of 


opinion,  however,  that  appellees.  In  this  par- 
ticular, were  conforming  to  the  requirements 
of  the  former  opinion,  in  which  this  court 
said:  "We  think  it  was  necessary  that  the 
children  who  used  the  books,  or,  at  least, 
some  one  who  knew  the  facts,  should  state 
whether  the  falling  out  of  the  leaves  was 
the  result  of  hard  or  rough  usage,  or  the  in- 
sufficiency of  the  binding;  that,  without  this, 
testimony  as  to  the  usage  or  production  of 
the  books  with  the  lost  leaves  was  incompe- 
tent tor  the  end  sought  to  be  reached."  The 
testimony  complained  of  was  that  which  was 
offered  for  the  purpose  of  showing  that  the 
binding  of  the  books  furnished  under  contract 
was  of  poor  quality.  Several  of  these  books, 
which  were  exhibited  to  the  Jury,  were 
shown  by  the  proof  to  be  In  bad  condition, 
and,  when  the  Jury  learned  from  these  wit- 
nesses the  length  of  time  these  books  had 
been  in  service,  the  use  to  which  they  bad 
been  put,  and  the  manner  In  which  they  had 
been  handled,  they  were  then  better  able  to 
Judge  as  to  whether  or  not  the  binding  of 
the  books  was  In  all  respects  equal  to  that 
of  the  sample  copy.  Along  this  same  line, 
and  for  the  same  purpose,  certain  other  wit- 
nesses were  permitted  to  testify  as  to  the 
faulty  condition  of  the  books  which  they  had 
bought  and  used,  but  which  were  not  placed 
in  evidence.  This  testimony  conformed,  in 
the  main,  to  what  this  court  said  in  the 
former  opinion  should  be  proven  before  it 
would  be  competent  to  exhibit  the  books  to 
the  Jury  as  evidence. 

It  Is  further  Insisted  that  the  court  erred 
in  permitting  appellees  to  show  through  the 
representative  of  appellants  that  book  bind- 
eries, his  comi>any  Included,  occasionally  sent 
out  books  that  were  Imperfectly  bound.  This 
witness  was  shown  by  appellees  to  have  writ- 
ten letters  to  the  county  superintendent,  ap- 
pellee herein,  to  this  effect,  and,  as  he  later 
testified  that  the  books  which  had  been  sold 
In  Barren  county  conformed  in  all  respects 
to  the  requirements  of  the  contract,  this 
question  and  answer  was  proper,  and  had  a 
direct  bearing  upon  the  accuracy  of  his  tes- 
timony, and  the  weight  to  which  It  was  en- 
titled. It  Is  not  possible  that  be  could  have 
personal  knowledge  of  the  character  and 
quality  of  work  that  was  done  upon  each 
book  which  his  company  printed,  bound,  and 
sold.  He  conid  only  speak  of  the  general 
character  of  this  work,  and,  having  testified 
that  the  work  which  they  did  was  of  the 
required  standard.  It  was  not  incompetent 
for  him  to  be  Interrogated  along  the  line 
about  which  appellants  now  complain.  Be- 
sides, as  many  witnesses  had  already  testi- 
fied that  several  of  the  books  which  appel- 
lant company  had  sold  for  use  In  Barren 
county  were  faulty  in  their  binding,  the 
statement  of  this  witness.  In  answer  to  the 
particular  question  complained  of,  was  but 
cumulative  upon  that  point,  and  the  case  of 
appellants  was  not  prejudiced  by  reason  of 
his  answer,  for  he  merely  stated,a  fact  which 
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was  already  known  to  the  Jury,  If  they  be- 
lieved  as  trne  the  statements  of  the  wit- 
nesses who  had  previously  testified  npon 
this  point. 

There  was  ample  testimony  to  support  the 
finding  of  the  Jnry  that  some  of  the  books 
sold  by  appellant  company  In  Barren  county 
were  not  In  all  respects  equal  to  the  samples 
which  It  had  filed  with  the  superintendent  of 
public  Instruction,  and,  being  of  the  opinion 
that  there  were  no  errors  in  the  conduct  of 
the  trial  prejudicial  to  the  substantial  rights 
of  appellant^  the  Judgment  is  afSrmed. 


CSOMMONWEIAI/TH,  on  Inf.  of  McELROT,  t. 

WALSH'S  TRUSTEE. 
(Court  of  Appeals  of  Kentucky.    Dec.  13,  1907.) 

1.  Taxation— Exemptions— GoBPOBATioRS  — 
Shabes  o»  Capital  Stock— Statctoby  Pbo- 
visions— cohstbucnon. 

Under  Ky.  St.  1903,  S  4088,  providing  that 
the  individual  stockholders  of  corporations  re- 
quired to  pay  taxes  on  the  coriiorate  franchise 
shall  not  be  required  to  list  their  shares  so  long 
as  the  corporations  pay  the  taxes  on  the  eonio- 
rate  property  and  franchise,  shares  of  capital 
stock  of  a  corporation,  paying  taxes  only  on 
that  part  of  Its  property  situated  In  the  state, 
were  not  exempt  from  taxation. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4^  Taxation,  it  110,  221.] 

2.  Same— UwiFOBiciTT— CoNsrrnnpioNAi,  Pbo- 

VI8I0N8. 

Consv.  §  170,  exempts  certain  property, 
from  taxation.  Section  171  provides  that  taxes 
shall  be  uniform.  Ky.  St.  1903,  !  4088,  provides 
that  the  individoal  stockholders  of  corporations 
required  to  pay  taxes  on  the  corporate  franchise 
shall  not  be  re(^uired  to  list  their  shares  so  long 
as  the  corporations  pay  the  taxes  on  the  corpo- 
rate property  and  franchise.  Held,  that  if  the 
Liegisiature  intended  to  exempt  from  taxation 
shares  of  capital  stock  in  corix>ration,  not  ex- 
empt from  taxation  and  paying  taxes  only  on 
that  part  of  their  proper^  situate  within  the 
state.  It  had  no  power  to  do  so,  and  the  section 
was  void  to  that  extent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  i§  100-103.] 

Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  ofBcially  reported." 

Proceeding  by  the  commonwealth  by  John 
McEIroy,  sheriff,  against  Clara  Bell  Walsh's 
trnstee,  to  enforce  a  tax.  Judgment  for  de- 
fendant, and  the  commonwealth  appeals.  Re- 
versed. 

Q.  S.  Shanklin,  3.  R.  Morton,  and  Geo.  O. 
Webb,  for  appellant  J.  R.  Alien,  John  T. 
Shelby,  and  J.  D.  &  J.  R.  Hunt,  for  appel- 
lee. 

NUNN,  J.  The  sole  question  on  this  ap- 
peal is  whether  000  shares  of  the  capital 
stock  of  the  Western  Union  Telegraph  Com- 
pany, held  by  appellee  at  the  several  assess- 
ment periods  for  taxation  for  the  years  1902, 
1903,  1901,  and  1905,  were  by  the  laws  of 
Kentucky  exempt  from  taxation.  It  is  agreed 
that  appellee  owned  the  stock  in  the  several 
years  named,  and  did  not  list  It  for  taxation, 
and  that  each  share  of  stock  was  worth  $90. 


The  lower  court  held  the  irtock  to  be  exempt, 
and  the  commonwealth  has  appealed.  It  la 
also  agreed  that  the  corporation  Itself,  the 
Western  Union  Telegraph  Company,  fully 
compiled  with  the  laws  of  Kentucky  govern- 
ing the  taxation  of  foreign  corporations  do- 
ing business  end  exercising  a  franchise  with- 
in this  state;  that  it  made  reports  to  the 
state  board  of  valuation  and  assessment  con- 
forming In  all  respects  to  the  law,  as  the  ba- 
sis of  the  assessment  of  its  franchise  as  pro- 
vided by  law,  which  reports  were  approved 
and  accepted  by  the  state  board;  and  that 
the  corporation  had  paid  in  full  the  state, 
county,  and  dty  taxes  dne  on  the  assessment, 
and  also  all  taxes  due  on  tangible  property 
owned  by  It  In  this  state.  It  is  conceded  that 
only  about  1  per  cent  of  the  property  of  the 
Western  Union  Telegraph  Company  Is  situ- 
ated and  taxed  In  the  state  of  Kentucky,  and 
99  per  cent  of  It  Is  situated  and  taxed  in 
other  states. 

It  Is  conceded  by  counsel  for  appellee  that 
section  4088,  of  the  Kentucky  Statutes  of 
1903,  uneqtdvocally  exempts  from  taxation 
the  shares  of  sto<^  of  that  corporation  In  the 
hands  of  Its  stockholders.  The  section  rends 
as  follows:  "The  Individual  stodcholders  of 
the  corporation  which  are,  by  this  article,  re- 
quired to  report  and  pay  taxes  upon  the  cor- 
porate franchise,  shall  not  be  required  to  list 
their  shares  in  such  companies  so  long  as  the 
corporations  pay  the  taxes  on  the  corporate 
property  and  franchise  as  herein  provided." 
After  a  careful  consideration  we  cannot  agree 
to  the  construction  placed  upon  this  section 
by  appellee.  We  are  of  the  opinion  that  such 
construction,  in  the  first  place,  was  not  In- 
tended by  the  General  Assembly;  and,  sec- 
ond. If  so  Intended,  It  had  no  power  to  grant 
the  exemption.  In  the  case  of  Franklin  Coun- 
ty Court,  etc.,  V.  Deposit  Bank  of  Frankfort 
87  Ky.  370,  fl  S.  W.  212,  this  court  said:  "It 
may  be  regarded  ea  settled  by  the  current  of 
authority,  and  for  the  purpose  of  this  inves- 
tigation we  will  concede  that  It  Is  so  settled, 
that  the  appellee's  capital  stock  and  the 
Shares  of  its  stock  are  distinct  things.  •  •  • 
The  shareholder  is  entitled  only  to  share  In 
the  profits.  So  the  capital  stock  and  the 
shares  of  capital  stock  are  distinct  things, 
and  both  may  be  taxed." 

Appellee's  counsel  conceded  this  principle; 
but  says  that  the  General  Assembly  had  the 
power  to  exempt  appellee's  stock  from  taxa- 
tion, and  it  did  so  by  the  section  referred  to. 
The  meaning  of  the  section  referred  to  is 
that  so  long  as  a  corporation  pays  the  taxes 
on  the  corpcwate  property  and  franchise,  as 
therein  provided,  the  stockholders  of  the  cor- 
poration shall  not  be  required  to  list  and  pay 
taxes  on  their  shares.  But  when  It  sayo  to 
pay  taxes  on  the  corporate  property  it  was 
not  intended  to  mean  that  when  the  corpora- 
tion pays  taxes  on  1  per  cent  of  the  value 
of  the  corporate  property  the  stockholder 
should  be  relieved  from  taxation.  Manifest- 
ly the  meaning  of  the  statute  and  the  obvlouB 
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Intention  of  tbe  General  Assembly  was  to 
recognise  tbe  rule  that  the  shares  of  stock 
in  a  corporation  were  subject  to  taxation, 
and  should  pay  their  proportion  of  revenue 
to  tbe  state.  Each  one  of  the  shares  of  stock 
represent  an  Interest  In  the  entire  property 
of  the  corporation  wherever  It  may  be  situ- 
ated, and  If  all  the  property  of  the  corpora- 
tion was  In  Kentu(^,  and  the  taxes  paid 
thereon  in  Kentucky,  the  General  Assembly 
seemed  to  realize  that  in  such  a  case  to  re- 
<ralre  the  shareholders  also  to  pay  taxes  on 
their  stock  would  be  double  taxation.  It  Is 
conceded  that  shares  of  stock  in  a  foreign 
corporation,  which  Is  not  doing  business  in 
this  state,  nor  paying  taxes  here,  owned  by 
a  resident  of  this  state,  are  subject  to  taxa- 
tion; but  it  Is  contended  that  such  shares 
of  stodc  are  exempt,  provided  the  foreign 
corporation  does  business  and  pays  taxes  to 
tbe  state,  and  It  matters  not  how  inflnltes- 
imal  the  amount  as  compared  to  the  whole 
■of  its  property  throughout  the  states.  Such 
construction  of  the  statute  was  never  intend- 
ed by  the  General  Assembly.  In  the  case 
of  Oommonwealtb,  by,  etc.,  v.  Lovell,  Jr.'s 
Trustee,  101  8.  W.  9T0,  SI  Ky.  Law  Rep.  106, 
this  court  said:  "As  the  case  must  be  revers- 
«d  for  the  error  pointed  out,  we  think  it  Is 
premier  to  say  that,  on  the  merits,  the  stock 
owned  by  the  trustee  In  the  foreign  corpora- 
tion was  not  exempt  from  taxation,  because 
the  foreign  corporation  paid  taxes  on  certain 
real  property  in  this  state.  Section  4088, 
Ky.  St  1903,  npon  which  the  theory  of  ex- 
emption is  based,  Is  as  follows:  'The  Indi- 
vidual stockholders  of  the  corporation  which 
are,  by  this  article,  required  to  report  and 
pay  taxes  upon  the  corporate  franchise  shall 
not  be  required  to  list  their  shares  In  such 
companies  so  long  as  the  corporation  pays 
tbe  taxes  on  the  corporate  property  and  f  ran- 
-cblso  as  herein  provided.'  The  foreign  cor- 
poration does  not  pay  taxes  to  this  state  up- 
on its  corporate  franchise,  or  upon  any  of  Its 
personal  property,  and  therefore  its  shares  of 
sto<^  do  not  come  within  the  purview  of  the 
statute.  In  the  case  of  Sturges  v.  Carter, 
114  D.  8.  511,  B  8up.  Ot  1014,  29  L.  Ed.  240, 
the  Supreme  Court  of  tbe  United  States,  in 
reviewing  the  statute  of  Ohio,  substantially 
the  same  as  section  4088  of  our  statute,  and 
■where  the  same  question  we  have  here  arose, 
aaid:  The  exemption  from  taxation  of  in- 
vestments in  stocks,  provided  by  the  statute, 
applies  only  to  shares  of  those  corporations 
which  are  required  to  return  their  capital 
«nd  property  for  taxation  In  the  state.  *  •  • 
This  means  clearly  those  corporations  which 
are  required  to  return  all,  or  substantially 
all,  their  capital  and  property.  There  Is  no 
rule  of  interpretation  by  which  the  statute 
can  be  held  to  apply  to  corporations  who  list 
only  a  small  part  of  their  property  for  taxa- 
tion in  Ohio.' "  In  the  case  of  the  City  of 
Lexington,  etc:,  v.  Walsh's  Trustee,  102  S.  W. 
891,  SI  Ky.  Law  Rep.  446,  the  appellee  be- 
ing tbe  same  as  in  this  case,  tbe  court  said: 

ioes.w^i8 


"It  may  not  be  Inappropriate  to  say  that  In 
our  opinion  tbe  conrt  erred  to  the  prejudice 
of  tbe  dty  In  holding  the  ^,000  of  tbe  West- 
em  Union  Tel^rraph  Oompany  stock  not  as- 
sessable In  the  hands  of  the  appellee ;  but  as 
the  city  did  not  prosecute  a  cross-appeal,  we 
are  powerless  to  correct  It  It  seems  to  us, 
upon  the  whole  case,  that  the  appellee  had 
been  charged  with  a  much  less  sum  than  It 
should  have  been.  Commonwealth,'  by,  etc, 
V.  Mrs.  H.  L.  Lovell,  Jr.'s  Trustee,  opinion 
rendered  April  28, 1907, 101  S.  W.  970,  31  Ky. 
Law  Rep.  105;  Sturges  v.  Carter,  114  U.  8. 
511,  5  Sup.  Ct  1014,  29  L.  Ed.  240."  The  Su- 
preme Court  of  the  United  States,  In  the  case 
of  Sturges  v.  Carter,  114  U.  S.  511,  6  Sup. 
Ot  1014,  29  L.  Ed.  240,  In  construing  tbe  stat- 
utes of  Ohio,  which  in  substance  and  effect 
are  the  same  as  our  statutes  upon  this  sub- 
ject, said:  'The  plaintiff  in  error  relies  up- 
on an  exemption  contained  In  tbe  main  sub- 
division of  the  third  section  of  the  act,  which 
reads  as  follows:  '(9)  EiUch  individual  In  this 
state  may  hold  exempt  from  taxation  person- 
al property  of  any  description,  of  which  the 
Individual  Is  the  actual  o^wner,  not  exceeding 
fifty  dollars  In  value;  •  *  *  no  person 
shall  be  required  to  include  In  bis  statement, 
as  a  part  of  tbe  personal  property  moneys, 
credits,  investments  in  bonds,  stocks,  jolnt- 
stoCk  companies,  or  otherwise,  which  he  is 
required  to  list,  any  share  or  portion  of  the 
capital  stock  or  property  of  any  corporation 
or  company  which  Is  required  to  list  or  re- 
turn Ittr  capital  and  property  for  taxation  In 
this  state.'  Swan  &  C.  Rev.  St  }  1441.  Sec- 
tion 50  of  the  same  act  provides  that  'no  per- 
son sball  be  required  to  list  for  taxation  any 
certificate  of  the  capital  stock  of  any  compa- 
ny, the  capital  stock  of  which  te  taxed  in  tbe 
name  of  the  company.'" 

Aa  the  finding  of  tbe  circuit  court  shows 
tliat  a  part  of  the  property  of  the  Western 
Union  Telegraph  Company  was  In  the  state 
of  Ohio,  and  that  It  paid  taxes  on  the  same 
to  the  state,  the  plaintiff  in  error  insists  that 
the  shares  of  stock  held  by  him  In  the  com- 
pany were  exempt  from  taxation  by  the 
clause  of  the  act  of  April  5,  1858,  which  we 
have  quoted.  This  contention  cannot  be  sus- 
tained. The  law  taxes  tbe  shares  of  tbe 
plaintiff  In  error  unless  they  are  "expressly 
exempted."  Tbe  burden  is  on  him  to  show 
an  express  exemption.  There  is  no  exemp- 
tion, unless  the  payment  by  the  Western 
Union  Telegraph  Company  of  the  tax  im- 
posed on  Its  property  situated  In  the  state, 
and  which  the  finding  of  fact  made  by  the 
circuit  court  show  was  but  a  small  part  of 
tbe  whole  property,  relieves  from  taxation 
Its  shares  held  by  a  resident  of  the  state.  It 
may  be  conceded  that  generally  the  capital 
or  the  capital  stock  Is  Its  property.  Bank 
Tax  Case,  2  Wall.  (69  U.  S.)  200,  17  L.  Ed. 
793;  Nat  Bank  v.  Commonwealth,  9  Wall. 
(76  U.  S.)  353,  19  L.  Ed.  701.  But  the  shares 
held  by  the  stockholders  are  distinct  from 
tbe  capital  stock  of  the  corporation,  and  tbe 
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taxation  of  both  la  not  neceaaarlly  double 
taxation.  Farrlngbm  ▼.  Tennessee,  95  U.  S. 
679,  24  L.  Ed.  6S8;  Dewing  ▼.  Perdlcaries, 
96  rr.  S.  193,  24  L.  Ed.  664;  Bradley  t.  Ban- 
der, 86  Ohio  St  28,  38  Am.  Rep.  647.  Tbe 
claim  therefore  of  the  plaintiff  In  error  is  to 
the  exemption  of  a  certain  class  of  his  prop- 
erty from  taxation.  But  It  has  been  repeat- 
edly held  by  this  court  that  an  exemption 
from  taxation  must  be  expressed  in  clear  and 
unmistakable  terms,  and  cannot  be  shown  by 
doubtful  or  ambiguous  language.  Providence 
Bank  t.  Billings,  4  Pet  614,  7  U  Ed.  939; 
OUfillan  V.  Canal  Co.,  109  U.  S.  401.  27  L. 
Ed.  977. 

The  case  therefore  depends  upon  the  con- 
struction of  the  statute.  The  Supreme  Court 
of  Ohio  has  decided  that  shares  owned  by  a 
resident  of  Ohio  in  a  foreign  corporation, 
none  of  whose  capital  was  taxed  In  Ohio, 
but  all  of  It  In  the  state  where  the  corpora- 
tion '  bad  Its  home,  was  taxable  in  Ohio. 
Bradley  ▼.  Bauder,  supra.  The  controversy 
on  this  part  of  the  case  Is  therefore  reduced 
to  the  question  whether  the  Legislature  has 
clearly  and  unmistakably  expressed  the  pur- 
pose In  the  act  under  consideration  to  exempt 
from  taxation  shares  In  a  foreign  corporatlcm 
owned  by  residents  of  Ohio,  when  but  a  small 
part  of  the  property  of  the  company  was 
subject  to  taxation  in  Ohio.  The  exemption 
from  taxation  of  investments  in  stocks,  pro- 
vided by  the  statute,  applies  only  to  shares 
of  those  corporations  which  are  required  to 
return  their  capital  and  property  for  taxa- 
tion in  the  state.  Jones  v.  Davis,  36  Ohio 
St  474.  This  clearly  means  those  corpora- 
tions which  are  required  to  return  all,  or 
substantially  all,  their  capital  and  property. 
There  Is  no  rule  of  Interpretation  by  which 
the  statute  can  be  held  to  apply  to  corpora- 
tions who  list  only  a  small  part  of  their 
property  for  taxation  in  Ohio.  If  the  Legis- 
lature had  Intended  to  allow  an  exemption 
in  such  a  case,  it  could  and  would  have  ex- 
pressed that  purpose  by  words  not  admitting 
of  doubt  As  the  shares  of  the  plaintiff  in 
error  in  the  Western  Union  Telegraph  Com- 
pany were  not  only  not  expressly,  but  not 
even  by  fair  implication,  exempted  from  tax- 
ation, we  are  of  the  opinion  that  the  tax 
complained  of  was  authorized  by  law. 

Even  conceding  that  the  General  Assembly 
in  the  enactment  of  section  4088  intended  to 
relieve  the  shares  of  stock  in  a  case  like  this, 
from  taxation,  did  It  have  the  power  to  do 
it?  By  section  171  of  the  Constitution  it  Is 
provided  that  taxes  should  be  uniform  upon 
all  property  subject  to  taxation  within  the 
territorial  limits  of  the  authority  levying  the 
tax,  and  by  section  170  It  is  provided  what 
property  is  exempted  from  taxation.  It  is 
certain  that  api^Uee's  property  sought  to  be 
taxed  herein  Is  not  Included  within  the  ex- 
emptions, and  by  section  171  the  property  is 
required  to  be  assessed  for  taxation.  By 
these  provisions  the  Geueral  Assembly  is 
clearly  limited  In  exempting  property  from 


taxation ;  and  if  it  intended  to  require  only 
a  small  part  of  the  personal  property  sub- 
ject to  taxation  to  be  assessed,  as  in  this 
case  1  per  cent,  it  clearly  had  not  the  power 
to  do  It  and  if  so  intended,  the  section  of  the 
statute  referred  to  Is  void  to  that  extent 

For  these  reasons  the  Judgmoit  of  the  low- 
er court  Is  reversed,  and  remanded  for  far- 
ther proceedings  consistent  herewith. 


CUMBERLAND     TELEPHONE     A    TELB- 

GBAPH  CO.  T.  OVEBFIELD. 
(Court  of  Appeals  of  Kentucky.    Dec.  13, 1907.) 

1.  TbiaI/— REOBPnon  ov  £}vidknob— Obdeb  or 
PBOor— Plaihtifp— DEPosrrioN. 

Civ.  Code  Prac.  {  606,  snbd.  8,  declaring 
that  no  person  shall  testify  for  himself  in  chid 
in  an  ordinary  action  after  introducing  other 
testimony  for  himself  in  chief,  nor  in  an  equi- 
table action  after  taking  other  testimony  for 
himself  in  chief,  did  not  prohibit  the  reading 
of  plaintiffs  deposition  after  several  witnesses 
had  testified  for  her  in  chief,  where  her  deposi- 
tion was  taken  before  such  witnesses  testified. 

2.  Sahb  —  iNSTBUcnoNS  —  AssuHFTioN    or 
Fact. 

An  instnictlon  to  find  for  defendant  tele- 
phone company,  unless,  while  plaintiff  was  driv- 
ing along  the  road,  she  came  In  contact  with  a 
wire  beronging  to  defendant  and  which  de- 
fendant had  negligently  permitted,  if  It  liad  done 
so,  to  hang  over  and  near  the  roadbed,  and  ob- 
struct the  travel  thereon,  did  not  assume  tltat 
defendant  telephone  company  "negligently  per- 
mitted" its  wire  to  hang  over  the  rood  and  ob- 
struct public  travel. 

SEd.  Note.— For  cases  in  iioint  see  Cent  Dig. 
.  46,  Trial,  {f  420-435.] 

8.  Daicaoes— PUU.DINO— Gersbai,  Damages. 
General  damages  need  not  be  averred,  being 
such  as  the  law  presumes  to  have  accrued  from 
the  wrong. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
ToL  16,  Damages,  f{  406-413.] 

4.  Sake. 

A  petition  in  a  personal  injury  action,  al- 
leging that  plaintiff  was  thrown  with  great  force 
from  her  bujggy,  rendering  her  unconscious,  se^ 
verely  Injnrmg  her  head  and  neck,  wrenching 
and  spraining  her  spine,  bruising,  spraining, 
and  laming  her  right  leg  and  arm,  cutting  and 
bruising  painfully  her  face,  and  causing  great 
internal  Injury  and  physical  and  mental' shock, 
and  that  she  was  permanently  disabled  and  her 
health  permanently  Impaired,  was  sufficient  to 
authorize  a  recovery  for  a  permanent  reduction 
in  power  to  earn  money;  It  being  a  necessary 
Incident  of  permanent  disability. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  H  410,  441-448.] 

6.  Same— Evidence— Spitioixnot  —  Ihpaib* 
KENT  or  Eabnino  Capacitt. 

In  a  personal  injury  action,  evidence  that 

grior  to  the  accident  plaintiff  was  in  good 
ealth  and  had  done  the  cooking,  washing,  iron- 
ing, and  general  housework  for  a  large  nimily, 
and  that  thereafter  she  was  unable  to  perform 
any  of  those  duties,  authorised  a  recovery  tor 
permanent  reduction  in  power  to  earn  money, 
the  extent  thereof  to  be  determined  by  the 
Jury  from  their  common  knowledge  and  experi> 
ence. 

rfM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  {  609.] 

6.    APPE AI/—RE VIEW— H A RIfT.KHH     ERKOR  —  Ir- 

BTBUCTIONS.  \ 

In  a  iwrsonai  Injury  action,  defendant  con- 
tended that  error  in  instructing  to  find  "alio      ) 
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a  reaaonable  compensation  for  the  time  ebe  has 
loet  from  her  bosiness,  if  any,  by  reason  there- 
of," was  not  cnred  by  erasing  those  words  from 
the  instruction,  after  the  conclusion  of  the  ar- 
gument and  just  as  the  Jury  was  retiring.  It 
aid  not  appear  that  defendant  asked  permission 
to  reargue  the  case,  and  the  court  not  only  eras- 
ed the  objectionable  words,  but  admonished  the 
jury  to  disregard  them.  Held,  that  defendant 
was  not  in  any  way  prejudiced. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  3,  Appeal  and  Error,  Si  4219-4228:  toI. 
46,  Trial,  1j  663,  71&] 

7.  EviDEWCB— OpiNiow  Evidence  —  Subjects 
OF  ExFBBT  Testihoxt— Permanenox  of  In- 

JT7BIE8. 

In  a  personal  injury  action,  the  permanen- 
cy of  injuries  shown  may  be  proved  by  the  opin- 
ion of  a  physician. 

[Ed.  Note.— For  casea  in  point,  see  Cent  Dig. 
Tol.  20,  Evidence,  {{  2336,  2337.] 

8.  Damages— EviDEHCE—StrrFioiENCT  —  Peb- 

aOHAL   IltJDBIBS. 

Blvidence,  in  a  personal  injury  action,  keld 
to  justify  a  nnding  uoth  as  to  the  character  of 
plaintiff's  injuries  and  the  cause  thereof  in  ac- 
cordance with  her  contention. 

9.  Sams— Excessive. 

After  the  accident,  plaintiff  was  up  a  few 
times,  but  finally  went  to  bed,  and  was  there- 
after confined  to  her  room.  She  suffered  a  great 
deal.  The  accident  produced  a  concussion  of 
the  brain  and  spinal  cord,  and  a  functional  de- 
rangement of  the  bladder,  and  she  was  partially 
paralyzed  In  her  right  leg  and  arm,  and  at  the 
time  of  the  trial,  more  than  a  year  after  the 
accident,  she  was  in  a  helpless  condition,  and 
her  injuries  were  permanent.  Held,  that  a  ver- 
dict of  $7,500  was  not  so  excessive  as  to  justify 
a  reversal. 

[Bad.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Damages,  fS  372-386.] 

Appeal  from  ClrcDlt  Court,  Henderson 
County. 

"To  be  officially  reported." 

Personal  injury  action  by  Mrs.  Frank  Over- 
fleld  against  the  Cumberland  Telephone  & 
Telegraph  C<»npany.  Judgment  for  plaintlfT, 
and  defendant  appeals.    AfSrmed. 

Teaman  &  Teaman  and  W.  L.  Cranberry, 
for  appellant    N.  Powell  Taylor,  for  appellee. 

GLAT,  C.  Appellant,  Cumberland  Tele- 
phone &  Telegraph  Company,  owned  and  oper- 
ated a  telephone  line  along  the  Dixon  and 
Henderson  road.  In  Henderson  county,  Ky. 
The  wire  at  the  place  of  the  accident  which 
will  be  hereinafter  described  was  attached  to 
the  limb  of  a  tree  on  one  side  of  the  road, 
and  to  a  fence  post  on  the  other,  and  hung 
so  low  as  not  to  permit  a'  buggy  with  a  top 
to  pass  under  it  This  condition  of  the  wire 
was  known  to  appellant  for  some  time  prior 
to  the  accident  to  appellee.  On  December  7, 
1905,  appellee  was  driving  a  gentle  horse 
along  the  road,  when  her  buggy  came  In  con- 
tact with  the  wire.  The  horse  became  fright- 
ened, and,  after  rearing  and  plunging  several 
times,  finally  ran  away.  The  wire  cut  through 
the  bed  of  the  buggy  below  the  seat,  and 
burled  the  top  of  the  buggy  and  appellee  to 
the  ground,  inflicting  upon  her  certain  Inju- 
ries which  will  be  hereafter  discussed. 

On  April  1,  1906,  appellee  Instituted  this  ac- 
tion to  recover  of  apiiellant  damages  for  her 


injuries.  The  first  trial  took  place  in  Septem- 
ber, 1906,  and  resulted  in  a  hung  jury.  The 
second  trial,  which  occurred  in  February, 
1907,  resulted  in  a  verdict  for  appellee  In  the 
sum  of  $7,500.  A  new  trial  was  refused,  and 
the  Comberland  Telephone  &  Telegraph  Com- 
pany Is  here  on  aH>eal  with  the  following  as- 
signment of  errors:  (1)  The  court  erred  in 
permitting  the  deposition  of  appellee,  plaintiff 
below,  to  be  read  to  the  jury  after  several 
witnesses  had  testified  for  her  in  chief.  (2) 
Instruction  No.  1  assumes  that  appellant,  de- 
fendant below,  "negligently  permitted"  Its 
wire  to  hang  over  the  road  and  obstruct  pub- 
lic travel  thereon.  (3)  The  Instruction  to 
find  for  appellee  "for  any  permanent  reduc- 
tion In  her  power  to  earn  mon^"  was  error, 
as  there  was  no  averment  nor  proof  justify- 
ing it  (4)  The  error  in  Instructing  the  jury 
to  find  "also  a  reasonable  compensation  for 
the  time  she  has  lost  from  her  business.  If 
any,  by  reason  tbereof,"  was  not  cured  by 
erasing  those  words  from  the  instruction  aft- 
er the  conclusion  of  the  arguments  on  both 
sides  and  just  before  the  jury  retired.  (6) 
A  verdict  for  $7,600  for  personal  injury, 
caused  by  being  thrown  from  a  buggy,  with 
no  proof  of  its  permanency,  and  no  evidence 
nor  Instruction  authorizing  punitive  damages, 
is  flagrantly  excessive. 

These  alleged  errors  will  be  considered  In 
their  order. 

1.  It  appears  that  the  deposition  of  appel- 
lee taken  on  September  1,  1906,  was  read  in 
evidence  over  the  objection  of  appellant,  after 
some  eight  or  nine  witnesses  had  previously 
testified  for  her  in  chief.  Appellant  contends 
that  subsection  3  of  section  606  of  the  Civil 
Code  of  Practice  prohibits  such  practice. 
That  provision  Is  as  follows:  "No  person 
shall  testify  for  himself  In  chief  In  an  or^ 
dinary  action  after  Introducing  other  testi- 
mony for  himself  in  chief;  nor  in  an  equita- 
ble action,  after  taking  other  testimony  for 
himself  In  chief."  The  manifest  object  of 
this  provision  was  to  prevent  a  party  to  a 
suit  from  sitting  by  and  hearing  his  own  wit- 
nesses, and  then  taking  the  stand  In  his  own 
behalf  and  supplying  the  deficiencies  In  their 
testimony.  This  section  of  the  Code  should 
be  interpreted  in  the  light  of  the  purpose  for 
which  It  was  enacted.  To  testify  is  to  make 
a  solemn  declaration  on  oath  or  affirmation, 
for  the  purpose  of  establishing  or  making 
proof  of  some  fact  (Nash  v.  Hoxie,  59  Wis. 
388,  18  N.  W.  408),  and  it  signifies  the  giving 
of  testimony  whether  orally  or  in  writing 
(Case  V.  James.  90  Wis.  320,  63  N.  W.  237). 
In  this  sense  it  is  used  in  the  above  section 
of  the  Obde,  for  it  provides  that  a  party  shall 
not  testify  for  himself  In  chief  In  an  equi- 
table action,  where  testimony  is  usually  taken 
by  deposition,  after  taking  other  testimony 
for  himself  In  chief.  We  are  therefore  of  the 
opinion  that,  so  far  as  this  provision  of  the 
Code  is  concerned,  a  party  who  testifies  by 
deposition  testifies  when  he  Is  s^om  and  dfi- 
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poses,  and  not  when  the  deposition  Is  read. 
All  that  Is  necessary  then  Is  toe  a  party  to 
give  hto  deposition  before  his  other  witnesses 
testify  In  chief,  either  orally  or  by  deposition. 
As  appellee's  deposition  was  the  only  one 
used  by  her,  and  as  It  was  taken  long  before 
her  other  witnesses  testified  for  her  In  chief, 
It  was  entirely  proper,  under  the  drcnmstan- 
ces,  to  permit  It  to  be  read  to  the  Jury. 

2.  Appellant  contends  that  Instruction  No. 
1  assumes  that  appellant  "negligently  permit- 
ted" Its  wire  to  hang  over  the  road  and  ob- 
struct public  travel.  That  Instru^on  is  aa 
follows:  "The  court  Instructs  you  to  find 
for  the  defendant,  unless  you  shall  believe 
from  the  evidence  that  while  plaintiff  was 
driving  along  the  public  road  at  the  time  and 
place  mentioned,  and  while  she  was  exercis- 
ing ordinary  care  for  her  own  safety,  if  she 
was  so,  she,  the  plaintiff,  came  In  contact 
with  a  line  of  wire  belonging  to  or  under  the 
control  of  the  defendant,  and  which  defend- 
ant or  its  agent  In  charge  of  said  line  had 
negligently  permitted,  if  It  had  done  so,  to 
bang  over  and  near  the  roadbed,  and  obstruct 
the  travel  thereon  at  said  time,  and  if  you 
shall  also  believe  from  the  evidence  that  the 
defendant  or  its  agent  in  charge  thereof 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  its  said  condition  in 
time  to  have  repaired  or  removed  the  same 
and  prevented  the  alleged  injury,  if  any,  but 
failed  to  do  so,  if  It  did  so  fail,  and  If  under 
these  circumstances  and  by  reason  thereof 
the  plaintiff  was  thrown  to  the  ground  and 
injured  1^  snch  contact  with  the  said  wire, 
then,  in  that  event  you  will  find  for  plain- 
tiff, and  award  her  such  amount  in  damages 
as  will  fairly  and  reasonably  compensate  her 
on  account  of  her  mental  and  physical  suffer- 
ing endured  by  her,  If  any,  by  reason  there- 
of, also  a  reasonable  compensation  for  the 
time  she  has  lost  from  her  business,  if  any, 
by  reason  thereof,  together  with  a  reasonable 
compensation  for  any  permanent  reduction 
in  her  iwwer  to  earn  money.  If  any,  by  reason 
thereof,  not  exceeding  upon  the  whole  the 
sum  of  115,000,  the  amount  claimed  in  the 
petition."  Ck>unBeI  for  appellant,  after  stat- 
ing that  the  language  is,  "If  the  Jury  shall 
believe  from  the  evidence  that  •  •  • 
the  plaintiff  came  In  contact  with  a  line  of 
wire  *  •  •  which  defendant  had  negli- 
gently permitted — If  It  had  done  so — ^to  hang 
over  the  roadbed  and  obstruct  travel,"  etc, 
argue  that  the  only  question  submitted  to 
the  Jury  was  whether  the  plaintiff  came  In 
contact  with  the  wire,  and  that  the  question 
of  negligence  upon  the  part  of  the  defendant 
was  assumed,  or  at  least  the  average  Juror 
would  so  construe  the  instruction,  notwith- 
standing the  parenthetical  words.  "If  It  had 
done  so."  It  will  be  observed,  however,  that 
counsel  are  mistaken  both  as  to  the  language 
used  and  as  to  its  effect.  The  proposition  in 
regard  to  negligence  is  coupled  with  the  pre- 
ceding propositions  by  the  copulative  conJunc> 


tlon  "and,"  and  in  snch  manner  as  to  make  it 
necessary  for  the  Jury,  in  order  to  find  for 
appellee,  to  believe,  not  only  the  preceding 
propositions,  but  this  particular  proposition 
itself.  The  meaning  of  the  language  Is  Just 
the  same  as  if  the  court  had  said :  "And  that 
the  defendant  or  Its  agent  in  charge  of  said 
line  had  negligently  permitted  said  wire.  If  it 
had  done  so,  to  hang  over  and  near  the  road- 
bed," etc.  Besides,  the  language  used  con- 
tained the  qualifying  clause,  "If  It  had  done 
BO,"  and  the  effect  of  this  was  to  exclude 
from  the  minds  of  the  Jury  the  Idea  that 
negligence  was  assumed. 

8.  Counsel  for  appellant  Insist  that  because 
there  was  no  averment  in  the  petition  of  any 
permanent  reduction  in  appellee's  power  to 
earn  money,  and  no  proof  that  she  was  a 
money  earner.  It  was  error  to  allow  compen- 
sation on  that  account  The  petition,  after 
alleging  that  "plaintiff  was  thrown  with 
gredt  force  from  said  buggy,  and  hurled  with 
much  violence  against  the  said  roadway,  ren- 
dering her  unconscious,  severely  injuring  her 
head  and  neck,  wrenching  and  spraining  her 
spine  and  the  tendons  and  ligaments  thereof, 
bruising,  if^ralnlng  and  laming  her  right  leg 
and  right  arm,  cutting  and  bruising  painfully 
her  face,  and  causing  her  great  internal  In- 
Jury,  and  physical  and  nervous  shock,"  fur- 
ther alleges  that  "she  Is  permanently  disabl- 
ed and  crippled,  and  her  health  permanently 
impaired,  as  a  result  of  her  said  injuries." 
It  is  Insisted  by  counsel  for  appellant  that  the 
above  allegations  are  not  sufficient  to  author- 
ize a  recovery  for  permanent  reduction  In 
power  to  earn  money,  but  that  the  petition 
Itself  should  have  spedflcally  alleged  a  per- 
manent reduction  In  power  to  earn  money. 
In  support  of  this  i>osition,  counsel  cite  a 
large  number  of  authorities  to  the  effect  that 
special  damages  should  be  specially  pleaded. 
This  proposition  is  undoubtedly  true,  for 
this  court  has  held  in  a  number  of  Instances 
that  a  plaintiff  cannot  recover  for  special 
damages  such  as  loss  of  time,  physicians' 
bills,  bills  for  medicines  and  nursing,  etc., 
unless  such  items  are  specially  pleaded 
(South  Covington,  etc,  v.  Ware,  84  Ky.  267, 
1  S.  W.  298 ;  L.  A  N.  R.  R.  V.  Mason,  72  S. 
W.  27,  24  Ky.  Law  Rep.  1623 ;  Jesse  v.  Shuck. 
12  S.  W.  304,  11  Ky.  Law  Rep.  463;  L.  &  N. 
R.  R.  Co.  V.  Reynolds,  71  S.  W.  516,  24 
Ky.  Law  Rep.  1402 ;  Barles  v.  Louisville  Elec- 
tric Light  Co.,  118  Ky.  830,  80  S.  W.  814. 
85  S.  W.  1186 ;  C.  &  N.  Ry.  Company  v.  Han- 
mer,  66  S.  W.  375,  2S  Ky.  Law  Rep.  1846; 
Illinois  Central  R.  R.  Co.  v.  Hanberry,  6G 
S.  W.  417,  23  Ky.  Law  Rep.  1867;  L.  4  N. 
R.  R.  Co.  V.  Farrls.  100  S.  W.  870,  80  Ky. 
Law  Rep.  1193.  This  whole  question  depends 
upon  whether  a  permanent  reduction  in  pow- 
er to  earn  money  Is  an  item  of  special  dam- 
age, or  may  be  recovered  for  under  a  claim 
of  general  damages.  General  damages  are 
such  as  the  law  presumes  to  hare  accrued 
from  the  wrong  complained  of^  and  need  not 


Digitized  by 


Google 


Ky.) 


CUMBERLAND  T£L£iPHONB  A  TBLfiGRAPH  CO.  t.  GVERiriBLD. 


245 


be  averred.  Alexander  y.  Hnmber,  8  Ky.  Law 
Rep.  619 ;  Brown  v.  Railway  Co.,  09  Mo.  310, 
12  S.  W.  655.  In  Maxwell  on  Ciode  Pleading, 
p.  79,  tbe  mle  Is  tbus  etated:  "Damages 
which  necessarily  and  generally  result  from 
the  wrongful  act  which  Is  tbe  subject  of  the 
action  may  be  recovered  under  a  general 
claim  for  damages."  In  Bradbury  v.  Benton. 
69  Me.  199,  the  court  said :  "In  legal  contem- 
plation all  damages  which  will  be  sustained 
as  the  effect  of  the  Injury*  are  sustained  Im- 
mediately. The  future  effect  of  the  injury 
Is  not  special  damage,  which  must  be  alleged, 
but  general  damages  which  necessarily  flow 
from  the  Injuries  received."  In  Watson  on 
Personal  Injuries,  p.  388,  we  find  the  follow- 
ing: "It  has  been  held  that  It  Is  not  neces- 
sary to  claim  damages  for  the  future  effects 
of  injuries  sustained,  as  such  consequences 
are  general,  as  distinguished  from  special, 
damages."  And  on  page  639  the  same  au- 
thority says:  "There  need  be  no  special 
averment  of  diminution  of  earning  capacity, 
where  the  injuries  described  are  of  a  nature 
usually  and  ordinarily  to  produce  such  re- 
sults." We  are  therefore  of  the  opinion  that 
permanent  reduction  in  power  to  earn  money 
is  a  necessary  incident  of  permanent  disabil- 
ity. All  that  It  is  necessary  to  allege  Is  per- 
manent injury  or  such  facts  as  show  that  the 
injury  is  permanent.  Maysvllle  &  Big  Sandy 
R.  R.  Co.,  etc.,  V.  WmiB,  etc.,  104  S.  W.  1016. 
Permanent  reduction  In  power  to  earn  money 
is  merely  .the  test  to  be  applied  by  the  Jury 
In  determining  the  compensation  to  be  award- 
ed for  the  permanent  Injury.  As  appellee 
alleged  permanent  disability,  it  was  proper 
tor  the  court,  so  far  as  the  pleadings  were 
concerned,  to  instruct  the  Jury  to  award  her 
damages  for  any  permanent  reduction  in  her 
power  to  earn  money.  . 

But  counsel  for  appellant  further  insist 
that  appellee  was  not  entitled  to  recover 
compensation  for  any  permanent  reduction 
In  her  power  to  earn  money,  as  there  was  no 
evidence  of  her  earning  capacity.  In  Fisher 
T.  Jansen.  128  111.  549,  21  N.  B.  598,  the  rule 
Is  thus  stated:  "A  party  personally  injured 
from  negligence  may  recover  of  the  defend- 
ant damages  for  his  inability  to  lat>or  or 
transact  business  in  the  future,  without  any 
evidence  of  his  success  In  business  prior  to 
bis  injury,  or  the  extent  of  bis  earnings.  Di- 
rect proof  of  any  specific  pecuniary  loss  is 
not  indispensable  to  a  recovery."  In  Macon 
v.  Paducah  St  Ry.  Company,  110  Ky.  680, 
62  S.  W.  496,  this  court  said:  "Tbe  court  al- 
so allowed  for  loss  of  capacity  to  perform  tbe 
kind  of  labor  for  which  he  was  fitted.  This 
was  error.  It  Is  not  for  the  court  or  jury 
to  undertake  to  determine  the  Itlnd  of  labor 
for  which  he  was  or  might  become  fitted." 
In  South  Covington  &  Cincinnati  Ry.  Co.  v. 
Bolt,  69  S.  W.  26,  22  Ky.  Law  Rep.  906,  this 
court  laid  down  the  following  rule:  "Under 
the  laws  of  this  state  she  was  entitled  to 
earn  wages,  and.  If  she  was  deprived  of  her 


I  ability  to  do  so  by  the  negligence  of  the  ap- 
pellant,  she   Is  entitled   to   recover   a  fair 
'  equivalent  in  money.    •    •    •    Our  opinion 
is  that,  if  a  married  woman  is  Injured  by 
the  negligent  act  of  another,  she  Is  entitled 
,  to  maintain  an  action  for  damages,  and  the 
.  same  criterion  of  damages  exists  as  to  her 
i  as  to  a  man  or  a  single  woman."    Further- 
:  more,  In  the  case  of  a  permanent  injury  to  an 
infant,  his  recovery  for  permanent  reduction 
in  power  to  earn  money,  In  a  suit  by  his  next 
friend,  is  limited  to  the  time  after  he  arrives 
at  his  majority.     It  is  manifest,  therefore, 
that  It  would  l>e  Impossible  to  furnish  any 
direct  evidence  of  his  earning  capacity   at 
that  time.     If,  then,  such  evidence  were  a 
prerequisite  to  a  recovery,  there  could  t>e  no 
recovery,  for  any  statement  as  to  the  future 
earning  capacity  of  an  infant  would  be  mere 
speculation,   and   not  evidence.     Of  course, 
evidence  of  earning  capacity  is  always  prop- 
er, but  we  do  not  think  the  failtu«  to  offer 
such  evidence  is  fatal  to  a  recovery.    Appel- 
lee showed  that  prior  to  the  accident  she 
was  In  good  health,  and  had  done  the  cooli- 
ing,  washing,  ironing,  and  general  housework 
for  a  large  family.    After  tliat  time  she  was 
imable  to  perform  any  of  those  duties.     It 
would  have  been  difficult  either  to  allege  or 
!  prove  the  value  of  such  services  in  dollars 
and  cents.     She  had  the  right,  however,  to 
earn  money.    Her  power  to  do  so  was  Im- 
paired.    To  what  extent  was  a  question  for 
the  jury,  to  be  determined  by  the  application 
{  of  their  common  knowledge  and  experience 
I  to  all  the  facts  and  circumstances  of  the 
'  case. 

4.  Counsel  for  appellant  complain  that  the 
error  in  Instructing  the  Jury  to  find  "also  a 
reasonable  compensation  for  the  time  she 
has  lost  from  her  business,  if  any,  try  rea- 
son thereof,"  was  not  cured  by  erasing  those 
words  from  the  Instruction,  after  the  conclu- 
sion of  the  argument  on  both  sides,  and  just 
as  the  Jury  was  retiring  to  consider  their  ver- 
dict. It  does  not  appear  In  tbe  record  that 
coimsel  for  appellant  asked  permission  to  re- 
argue the  case.  Furthermore,  the  change 
made  In  tbe  Instruction  was  in  favor  of  ap- 
pellant The  court  not  only  erased  the  objec- 
tionable words,  but  admonished  the  jury  to 
disregard  them.  The  effect  of  this  action  was 
to  Impress  upon  the  minds  of  the  Jury  that,  in 
no  event,  were  they  to  award  damages  for 
loss  of  time.  Indeed,  that  fact  was  made 
even  more  apparent  than  If  the  instruction 
had  been  altogether  silent  upon  the  subject. 
We  therefore  fail  to  see  how  appellant  was 
in  any  way  prejudiced  by  the  action  of  the 
court 

5.  Appellant  contends  that  the  verdict  for 
$7,500  Is  flagrantly  excessive.  To  determine 
this  question,  it  will  be  necessary  briefly  to 
review  the  evidence.  The  testimony  for  ap- 
pellee, including  her  own  and  that  of  her 
daughter,  her  neighbors,  and  two  reputable 
physicians,  Is  to  the  effect  that  prior  to  the 
accident  she  was  a  fairly  strong  woman; 
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that  die  had  eight  children,  and  did  the 
washing,  ironing,  and  scrubbing  and  general 
housework  for  the  entire  family;  that  after 
the  accident  she  got  up  for  a  few  times,  but 
finally  went  to  bed,  and  had  been  confined 
to  her  bed  or  room  erer  since;  that  she  had 
suffered  a  great  deal  from  her  back  and  head; 
that  she  did  not  see  well  out  of  one  eye,  and 
had  a  roaring  ail  the  time  In  one  ear;  that 
the  accident  produced  a  concussion  of  the 
brain  and  spinal  cord,  and  a  functional  de- 
rangement of  the  bladder;  that  she  was  par- 
tially paralyzed  in  her  right  arm  and  leg; 
that  at  the  time  of  the  trial,  more  than  a 
year  after  the  accident,  she  was  in  a  help- 
less condition,  and  growing  worse  all  the 
time;  that  she  was  unable  to  keep  anything 
on  her  stomach,  and  had  frequent  rigors  and 
sinking  spells;  that  her  family  had  frequent- 
ly to  take  her  up  and  bathe  her  limbs  In  or- 
der to  ease  her  pain;  that  before  the  acci- 
dent she  weighed  about  120  pounds,  while 
at  the  time  of  the  trial  she  weighed  about  85 
or  90  pounds.  One  of  the  physicians  also  tes- 
tified that  her  Injuries  were  permanent,  but 
upon  objection  by  appellant  this  evidence 
was  excluded  by  the  court.  This  ruling  of 
the  court  was  not  proper;  for,  under  such 
clrcamstances.  It  is  always  proper  to  prove 
the  permanency  of  Injiurles  by  the  opinions 
of  physicians. 

One  of  the  physicians  who  testified  for  ap- 
pellant stated  that  he  called  to  see  appellee 
on  September  1,  1006;  that  he  examined  her, 
and  found  her  right  side  and  arm  sore  and 
tender;  that  appellee  said  she  was  paralyzed, 
bat  she  was  not;  that  she  could  put  her  hand 
to  her  head,  and  could  walk  across  the  fioor 
with  dlfl^lculty;  that  it  was  exceedingly  pain- 
ful, and  that  she  could  not  bear  weight  on 
her  right  leg;  that  In  his  opinion  she  vras 
suffering  from  neurasthenia,  and  kind  of 
nerve  tire  and  exhaustion,  and  that  she  al- 
so had  symptoms  of  hysteria;  that  be  did  not 
believe  her  condition  was  due  to  the  Injury 
received;  that  he  did  not  know  what  it  was 
due  to;  that  it  might  be  due  to  massage  or 
a  number  of  causes;  that  without  any  knowl- 
edge of  her  accident  he  would  say  that  she 
was  a  neurotic,  and  that  she  was  suffering 
from  hysteria  alone;  that  he  found  no  evi- 
dence of  concussion  of  the  brain  or  spinal 
cord.  The  other  physician  who  testified  for 
appellant  said  that  he  called  to  see  appellee 
on  January  26,  1907;  that  she  seemed  thin, 
emaciated,  and  her  general  health  not  good; 
that  this  condition  was  due  to  the  nervous 
strain  through  which  she  bad  been  going,  and 
was  not  due  to  the  accident;  that  she  seem- 
ed anasmlc  and  of  a  weak,  nervous  make  up; 
that  he  ascribed  her  condition  to  hysteria, 
confinement  In  the  house,  and  lack  of  exer- 
cise; that  hysteria  was  a  very  difficult  dis- 
ease to  treat  and  overcome;  that  it  might 
have  been  due  to  the  accident;  that  in  his 
opinion  appellee  was  able  to  come  to  court 
It  is  manifest  from  the  verdict  in  this  case 
that  the  Jury  adopted  the  views  of  appellee's 


witnesses  both  as  to  the  charactw  of  her  In- 
juries and  the  cause  thereof.  And  we  c(m- 
fess  that  tbls  conclusion  appears  altogetbo: 
reasonable  In  view  of  the  fact  that  prior  to 
the  accident  appellee's  health  was  good,  and 
there  was  no  evidence  even  of  that  neurotic 
condition  discovered  by  appellant's  physi- 
cians after  the  accident,  and  for  which  they 
do  not  satisfactorily  account  on  any  other 
ground.  According  to  the  testimMiy  of  ber 
witnesses,  appellee  was  severely  Injured  and 
suffered  Intense  physical  and  mental  pain. 
By  reason  of  her  injuries,  she  was  partially 
paralyzed  and  became  a  mental  and  physical 
wreck.  At  the  time  of  the  trial,  which  oc> 
curred  more  than  a  year  after  the  accident, 
she  was  practically  in  a  helpless  condition, 
and  was  growing  weaker  all  the  time.  With- 
out regard  to  the  statement  of  her  pbytd- 
dan,  which  should  have  been  permitted  to  go 
to  the  Jury,  we  are  of  the  opinion  that  there 
was  sufllcient  evidence  to  lead  to  the  conclu- 
sion that  her  injuries  were  permanent 
When  the  character  of  her  injuries  is  con- 
sidered in  connection  with  the  suffering  abe 
must  have  experioiced,  both  physically  and 
mentally,  we  are  unable  to  say  that  a  verdict 
of  $7,500  Is  so  excessive  aa  to  Justify  ua  ia 
reversing  this  case. 
Judgment  affirmed. 


BEGLBT  et  al.  v.  COMBS  et  al.    (FDQATB, 
Intervener). 

(Court  of  Appeals  of  Koitacky.    Deo.  20,  1907.) 

1.  APPBAI/— FlKDinoS— COIfOLXTBIVKNKSa. 

A  finding  of  the  chancellor  Bupported  by 
evidence  will  not  be  set  aside  on  appeaL 

[Ed.  Note.— For  cases  in  point,  see  Cent  Diz. 
vol.  3,  Appeal  and  Error,  {{  3970-3978.] 

2.  Lis     PlNDENS— NOTIOB— PUBCHASKB    PK:tD- 

iito  Suit— Bona  Fiok  Pukchaseb. 

A  vendor  delivered  to  the  purchaser  a  title 
bond,  reciting  the  payment  of  the  price.  The 
bond  was  recorded.  The  vendor  sued  to  enforce 
bis  lien  for  the  unpaid  price,  but  failed  to  file 
notice  of  iiipendens  as  required  by  E!y.  St  1903, 
i  2358a.  Pending  tlie  suit  a  tuiid  per8<»  in 
good  faith,  and  without  notice,  purcnaaed  the 
premises  from  the  purchaser.  HeU  that  since 
the  recording  of  the  title  bond  was,  under  sec- 
tion 500,  notice  that  the  purchase  money  had 
been  paid,  the  third  person  aoquired  title  aa 
against  the  vendor. 

8.   ESTOFFKI,— EQUZIABI.E    EBT0FFKI<— NcaU- 

QERCE. 

Where  one  of  two  innocent  purchasers  most 
snffer,  the  one  whose  negligence  occasioned  the 
loss  most  t>ear  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  S  188.] 

Appeal  from  Circuit  Court  Knott  County. 

"Not  to  be  officially  r^rarted." 

Action  by  Felix  Begley  and  anotber  against 
Robert  Combs  and  another,  in  which  Nancy 
Fugate  intervened.  From  a  Judgment  for 
the  Intervener,  plaintiffs  aiweaL    Affirmed. 

See  87  S.  W.  1081. 

Hazelrigg,  Chenault  &  Hazelrlgg  and  8. 
C.  Kilgore,  for  appellants.  J.  J.  O.  Bach  and 
Smith  &  CombSk  for  ai^pellee^ 
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BARKER,  3.  Fells  Begley  and  wife  sold 
to  Laura  Combe  a  tract  of  land  belonging 
to  Mr&  Begley  for  the  Bnm  of  $600,  of  which 
$800  was  paid  down  and  a  note  executed  for 
$200.  The  vendors  execnted  and  delivered 
to  the  Toidee  a  title  bond,  by  which  they 
bound  themselves  to  make  her  a  good  title 
to  the  property.  The  bond  recited  that  all 
the  consideration  was  paid.  Afterwards,  the 
note  for  $200  not  being  paid,  Begley  and  wife 
Instituted  an  action  In  the  E^ott  drcalt 
court  to  enforce  their  lien  against  the  land 
for  the  unpaid  purchase  money.  Upon  the 
trial  of  the  case  the  circuit  Judge  dismissed 
the  petition,  and  from  this  judgment  Begley 
and  wife  prosecuted  an  appeal  to  this  court, 
with  the  result  that  the  Judgment  was  re- 
▼eraed,  the  opinion  for  the  court  being  writ- 
ten by  Judge  Hobson,  and  to  be  found  In 
87  S.  W.  1081,  27  Ky.  Law  Rep.  1115.  We 
do  not  deem  It  necessary  to  enter  Into  the 
particulars  of  this  branch  of  the  casa  The 
facts  are  set  out  In  the  (pinion  cited.  It  Is 
snfflcient  to  say  that,  under  the  Issues  as 
Joined  between  the  original  voidors  and  ven- 
dee, we  then  thought  that  Justice  required 
that  the  contract  of  purchase  should  be  set 
aside,  and  the  purchaser  given  a  Hen  for 
what  she  had  paid.  When  the  case  returned 
to  the  drcnlt  court;  the  appellee  here,  Nancy 
Frigate,  Intervened,  claimed  the  land  In  ques- 
tion, and  In  her  petition  set  np  the  following 
facts  as  a  basis  for  her  claim :  That  pend- 
ing the  appeal  of  the  case  between  Begl^ 
and  wife  and  Combs  and  wife  she  had  pur- 
chased the  property  from  Combs  and  wife 
for  the  sum  of  $750  cash;  that  she  had  no 
notice  of  the  Begley  and  wife  suit,  and  none 
that  they  bad  a  claim  for  unpaid  purchase 
money  on  the  land.  Issue  was  Joined  upon 
fbe  allegations  of  her  petition,  and  the  trial 
before  the  chancellor  resulted  In  a  Judgment 
in  favor  of  the  Intervener,  and  of  this  Beg- 
ley and  wife  are  here  for  the  second  time  on 
appeal 

There  Is  no  pretense  that  a  notice  of  the  lis 
pendens  lien  of  Begley  and  wife  was  ever 
recorded  In  the  county  clerk's  office  of  Knott 
county,  as  required  by  section  2358a,  Ky.  St. 
1903,  and  therefore.  If  the  Intervener  had  no 
notice  of  the  suit,  and  was  a'  purchaser  In 
good  faith  for  value,  undoubtedly  the  Judg- 
ment of  the  trial  court  was  correct  The 
question  Is  one  wholly  of  fact  The  evidence 
for  Begley  and  wife,  taken  as  a  whole,  and 
giving  It  full  value.  In  our  opinion  simply 
serves  to  create  a  suspicion  that  Mrs.  Fu- 
gate  knew,  or  might  have  known,  of  the  pen- 
dency of  tiieir  suit  against  Combs  and  wife; 
but  against  this  Is  her  x>osltlve  testimony 
that  she  knew  nothing  whatever  of  It,  or 
that  there  was  any  question  as  to  the  title 
of  Combs  and  wife.  In  this  she  Is  strongly 
corroborated;  and,  without  going  into  the 
details  of  the  testimony,  we  deem  It  sufficient 
to  say  that  there  was  ample  room  for  the 
chancellor  to  conclude  that  she  was  a  bona 
fide  pnrchaaer  without  noUoek  and  we  do  not 


feel,,  nnder  these  circumstances,  at  liberty 
to  set  aside  his  Judgment  on  the  facts.  The 
whole  trouble  In  tills  case  was  due  to  Mrs. 
Begley's  negligence.  In  the  first  place,  she 
placed  In  the  hands  of  her  voidee,  Oombs, 
a  bond  for  title  reciting  that  all  of  the  pur- 
chase money  had  been  paid.  This  was  re- 
corded, and,  nnder  the  provisions  of  section 
600,  Ky.  St  1903,  was  notice  to  all  the  world 
that  the  purchase  money  had  all  been  paid. 
In  the  second  place,  she  failed  to  comply  with 
the  statute  as  to  recording  notice  of  her  Us 
pendens  lien.  This  enabled  the  Combs  to 
impose  upon  Mrs.  Fugate.  If  one  of  two  in- 
nocent persons  must  sutTer,  the  law  Is  ele- 
mentary that  this  must  be  borne  by  him 
whose  negligence  occasions  It 
For  these  reasms,  the  Judgment  Is  affirmed. 


COMMONWBALTH  v.  LEDMAN. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1907.) 

1.  Taxation  —  Taxabub    Assets  —  Cobpora- 

TIONS— OBOARIZATION    EXPENSES. 

Money  paid  by  a  coloration  for  the  pur- 
pose of  effecting  an  organization  or  putting  the 
oomi>any  into  legal  shape  to  do  business  is  not 
a  taxable  asset  in  the  hands  of  the  company, 
as  the  value  of  the  corporation's  franchise  is  not 
dependent  on  the  amount  expended  in  creat- 
ing it 

2.  SAICB— FOBBION    OOBPOBATIOnS  — PATIIliHT 

OF  License  Fkxb. 

That  a  corporation,  organized  In  New  Jer- 
sey, but  doing  all  of  Its  business  in  Kentucky, 
was  required  to  pay  an  annual  license  fee  to 
the  state  of  New  Jersey  to  continue  its  con^ 
rate  existence,  did  not  enhance  the  value  of  its 
franchise  taxable  in  Kentucky. 
S.  Saxk— Taxation  or  Cobpobatx  Seabxs— 

Statutes. 

Ky.  St  }  1903,  {  4085,  provides  that  the 
property  of  all  corporations,  except  as  other- 
wise provided,  shall  be  assessed  to  the  corpora- 
tion, and  that  so  long  as  the  corporation  pays 
the  taxes  on  all  of  its  property  the  stockholders 
shall  not  be  required  to  list  their  shares  for 
taxation.  Held,  that  under  Const  |  171,  pro- 
viding that  all  taxation  shall  be  equal  and  uni- 
form, section  4085  was  applicable  to  foreign  as 
well  as  domestic  corporations. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  (  292.] 

4i  Statutes — Conbtbuotion. 

Where  a  statute  Is  susceptible  of  two  eon- 
stmctions,  one  inequitable  and  unjust  as  well 
as  rendering  the  statute  unconstitutional,  and 
the  other  rendering  the  act  valid  and  equitable, 
the  latter  construction  will  be  applied. 
B.  Taxation  —  Fobeion  Oobpobattorb  — 
Holding  Cohfaniss  —  Shabeb  or  Stook- 

HOLDXBB. 

A  Kentucky  railway  company,  desiring  to 
increase  its  capital,  procured  the  organization 
of  a  foreign  corporation,  with  additional  rights 
and  powers,  which,  however,  owned  no  prop- 
erty and  exercised  none  of  its  powers,  except  to 
hold  the  stock  of  the  railway  company,  for 
which  the  holding  company's  stock  was  ex- 
dianged  according  to  a  specified  proportion ;  the 
only  assets  of  the  holding  company  being  the 
stock  in  question,  and  the  amount  paid  to  it 
by  the  railway  company  to  be  disbursed  to  the 
holders  of  its  stock  as  dividends.  Though  the 
nominal  capital  of  the  holding  company  exceed- 
ed that  of  the  railway  company,  the  only  prop- 
erty represented  was  that  owned  by  the  railway 
comi>any,  on  which  full  taxes  were  assessed  and 
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paid.    Betd,  that  the  shares  of  the  holding  com- 

§aiiy  were  not  subject  to  taxation,  under  Kj. 
t.  1903,  i  4085,  providing  that,  if  the  assets  of 
a  corporation  are  fully  taxed  and  taxes  paid  by 
it,  its  shares  ahall  not  be  taxable  to  the  holders. 

6.  Same— Fbarchisk— RiOBT  to  bb  a  C!obfo- 

IU.TION. 

A  foreign  corporation,  organized  merely  to 
hold  the  stocit  of  another  corporation,  so  long 
as  it  never  acquired  any  property  or  engaged  in 
any  business,  was  not  taxable ;  its  "right  U>  be" 
a  corporation  being  of  no  taxable  value. 

SE<d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  45,  Taxation,  §S  214,  287.] 

7.  Sam»— Rkmoval  of  Causvs. 

A  foreign  corporation's  right  to  remove  ac- 
tions against  it  to  the  federal  court  does  not 
give  to  its  shares  a  taxable  value,  under  the 
rule  forbidding  the  states  to  abridge  rights  guar- 
anteed by  the  federal  Constitution  by  a  state 
tax. 
&  Baub— Gafitai.  Stock— Valuation. 

Under  Ky.  St  1903,  ■{  4079,  reqairing  the 
board  of  valuation  and  assessment  to  value  the 
capital  stock  of  railway  companies  for  taxation, 
the  board  in  its  valuation  must  consider  every 
element  of  property,  tangible  or  intangible, 
owned  by  the  company,  together  with  the  corpo- 
ration's franchise  and  earning  capacity :  but 
the  board,  in  making  the  valuation,  is  not  gov- 
erned by  the  property  value  of  the  railway  com- 
pany's shares. 
9.  Saicb— Revaluation. 

Where  all  the  property  of  a  railway  com- 
pany was  valued  for  taxation  by  the  Ixiard  of 
valuation  and  assessment  for  certain  years,  a 
revaluation  for  those  years  could  not  be  made. 

Aroeal  from  Clrcnlt  Conrt,  JefferBon  Coun- 
ty, Chancery  Branch,  Second  Dlvlaion. 

"To  be  officially  reported." 

Action  by  the  commonwealtli,  by  Oeorge 
H.  Alexander,  revenue  agent,  against  8.  B. 
LedmaiL  EYom  a  Judgment  dismissing  the 
petition,  plaintiff  a^ealB.    Affirmed. 

M.  J.  Holt  (B.  F.  Washer,  of  counsel),  for 
appellant  Humphrey  &  Humphrey  and  L. 
R.  Yeaman,  for  appellee. 


LASSING,  J.  The  question  involved  In 
this  appeal  is  the  right  of  the  state,  nader 
existing  laws,  to  tax  the  shares  of  the  Louis- 
ville  Traction  Company  in  the  liands  of  their 
owner.'  Proceedings  were  instituted  in  the 
Jefferson  county  court,  under  section  4241  of 
the  Kentucky  Statutes  of  1903,  to  assess  for 
the  purpose  of  taxation  in  the  hands  of  ap- 
pellee certain  shares  of  stock  which  he  owned 
in  the  Louisville  Traction  Company  as  of 
September  15,  1903,  September  1,  1904,  and 
S^tember  1, 1905.  Appellee  denied  the  right 
of  the  state  to  have  said  stock  assessed  on 
the  ground  that  it  was  fully  tax-paid.  The 
county  court  having  decided  in  favor  of  ap- 
pellee, the  commonwealth  appealed  to  the  cir- 
cuit court;  and,  the  circuit  court  having  like- 
wise ruled  against  the  commonwealth,  it  baa 
appealed  to  this  court 

It  appears  that  appellee's  stock  was  not 
issued  until  April  1,  1904,  and  that  on  Sep- 
tember 15,  1903,  appellee  owned  merely  the 
right  to  have  this  stock  Issued  to  him  at  a 
later  date;  but,  Inasmuch  as  be  owned  the 
property  which  was  surrendered  up  to  the 
Louisville  Traction  Company  In  considera- 


tion for  its  Issuing  the  Shares  In  qnestloi,  thi 
case  may  be  treated  as  though  the  sliares  ot 
stock  were  on  Septemt)er  15,  1903,  in  actual 
existence.  This  brings  us,  then,  to  the  con- 
sideration of  the  question:  Was  this  stock  of 
the  Louisville  Traction  Company  In  the 
hands  of  appellee  subject  to  taxation  on  Sep- 
tember 15,  1903,  September  1,  1904,  and  Sep- 
tember 1, 1905?  or  was  it  tax-paid,  and  tltere- 
fote  not  subject  to  further  assessment  and 
taxation  under  existing  laws?  In  order  to 
arrive  at  a  proper  determination  of  this 
question.  It  is  necessary  to  go  somewhat  into 
the  history  of  the  organization  and  forma- 
tion of  the  Louisville  Traction  Company. 

Some  time  prior  to  the  year  1903  all  of  the 
street  railway  lines  in  the  city  of  Louisville 
were  merged  into  one  corporation,  known  as 
the  "Louisville  Railway  Company."  At  that 
time,  owing  to  the  growth  and  development 
of  the  city  of  Louisville,  it  became  necessary 
for  the  Louisville  Railway  Company  to  ex- 
tend its  lines  and  make  certain  bettermaits 
and  improvements  In  its  properties.  In  order 
to  do  this  It  either  had  to  issue  bonds  or  In- 
crease the  issue  of  Its  stock  and  sell  same  for 
the  purpose  of  raising  the  necessary  money. 
It  was  deemed  advisable  at  that  time  to  raise 
11,750,000  for  the  purposes  which  have  been 
designated.  The  Louisville  Railway  Com- 
pany bad  issued  both  preferred  and  common 
stock.  By  reason  of  the  growth  of  the  city 
and  the  steadily  growing  business,  the  value 
of  the  common  stock  very  much  exceeded 
that  of  the  preferred,  and  in  1903  the  com- 
mon stock  was  selling  in  the  open  market  for 
about  $173  per  share.  The  company  did  not 
deem  it  wise  to  further  Increase  Its  Ixmded 
indebtedness,  and  elected  to  raise  the  desired 
money  by  issuing  and  selling  common  stock. 
A  dispute  arose  between  the  holders  of  the 
preferred  and  the  holders  of  the  common 
stock  as  to  who  had  the  right  to  receive  and 
pay  for  this  common  stock  when  issued;  It 
being  the  contention  of  the  common  stock 
holders  that,  as  tlie  dividend  on  the  preffer^ 
red  stock  was  guaranteed  and  secured  to  the 
preferred  stock  holders  before  any  dividend 
could  be  paid  on  the  common  stock,  they 
should  have  no  voice  In  the- sale  of  the  com- 
mon stock,  and  that  the  common  stock  hold- 
ers alone  should  have  the  right  to  receive 
and  pay  for  such  common  stock  as  was  is- 
sued. To  this  proposition  the  preferred  stock 
holders  refused  to  agree.  As  a  result  of  this 
disagreement  it  was  finally  determined  that 
a  "holding  company"  should  be  formed,  and 
that  this  "holding  company"  should  issue  cer- 
tificates of  preferred  and  common  stock,  in 
exchange  for  the  stock  of  the  Louisville  Rail- 
way Company,  and  that  a  fair  and  equitable 
adjustment  of  the  differences  existing  l>e- 
tween  the  preferred  and  the  common  stocic 
holders  would  be  to  have  the  "holding  com- 
pany" Issue  one  share  of  preferred  stock  In 
the  "holding  company"  and  one-fifth  of  a 
share  of  common  stock  in  the  "holding  com- 
pany" to  the  preferred  share  holders  in  th» 
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railway  company  In  exdiange  for  each  sbare 
of  preterred  stock  In  the  railway  company, 
and  to  iBsne  to  the  share  holders  of  common 
stock  In  the  railway  company  three  shares 
of  common  stock  of  the  "holding  company" 
la  exchange  for  one  share  of  common  stock 
In  the  railway  company  and  a  "bonns"  of 
$55;  or.  In  other  words,  each  share  of  pre- 
ferred stock  in  the  railway  company  was  en- 
titled to  receive  one  share  of  preferred  stock 
and  one-fifth  of  a  share  of  common  stock  In 
the  "holding  company,"  and  each  share  of 
common  stock  in  the  railway  company  was, 
when  surrendered  up,  together  with  $56  In 
cash,  entitled  to  receive  three  shares  of  com- 
mon stock  In  the  "holding  company."  It  was 
farther  agreed  that,  If  any  additional  issues 
of  common  stock  became  necessary,  the  pre- 
ferred stock  holders  should  have  no  voice  In 
determining  the  amount  of  stock  that  should 
be  Issued  or  the  disposition  that  should  be 
made  thereof.  Upon  investigation  It  was 
found  that  the  laws  in  this  state  would  not 
permit  of  this  dlacrlmlnatlon  against  the  pre- 
ferred stock  holders  In  the  conduct  of  the 
affairs  of  the  comi>any,  and  it  was  therefore 
found  necessary  that  the  "holding  company" 
should  be  incorporated  in  some  state  where 
this  provision  of  the  agreement  would  not  be 
in  conflict  with  the  general  laws.  For  this 
reason,  and  for  tliis  reason  only,  the  Liouis- 
TlUe  Tractl(xi  Oompany,  which  was  organized 
for  the  sole  purpose  of  acting  as  a  "holding 
company"  for  the  share  holders  of  the  Louis- 
ville Railway  Company,  was  organized  under 
the  laws  of  the  state  of  New  Jersey. 

Notice  of  the  plan  agreed  upon  for  the  set- 
tlement and  adjustment  of  the  differences 
between  the  common  and  preferred  share 
holders  was  sent  to  each  of  the  stodt 
holders  of  the  Louisville  Railway  Company, 
with  tlie  request  that,  If  they  approved  of  the 
plan  of  settlement  and  adjustment  and  de- 
sired to  participate  therein,  they  would  de- 
posit their  stock  at  the  place  designated  by 
the  officers  of  the  Louiaville  Traction  Com- 
pany, for  the  purpose  of  having  the  plan  of 
adjustment  carried  into  effect  That  this 
proposed  settlement  was  acceptable  to  the 
stock  holders  of  the  Louisville  Railway  Com- 
pany Is  evidenced  by  the  fact  that  more  than 
99  per  cent  of  all  of  the  stock  of  the  Louis- 
ville Railway  Company  accepted  the  proposi- 
tion and  deposited  Its  stock  (the  common 
stock  holders  paying  the  necessary  amount  of 
money),  and  all  so  doing  were  Issued  certlfl- 
cates  of  stock,  according  to  the  terms  of  the 
agreement,  in  the  I«ui8ville  Traction  Com- 
pany, In  exchange  for  their  stock  in  the 
Louisville  Railway  Company.  In  order  to 
perfect  and  carry  out  this  arrangement, 
some  considerable  time  was  necessary,  and 
between  September,  1903,  and  April.  ig(M,  the 
transfer  was  made.  The  stock  of  the  Louis- 
ville Traction  Company  was  not  Issued  to 
holders  of  shares  .in  the  LoulsvlUe  Railway 
Company  until  some  time  In  April,  1904,  al- 
though the  shares  were  surrendered  up  by 


tliem  along  during  the  fall  and  winter  of 
1908  and  1901.  During  the  formative  period 
above  referred  to  the  traction  company  re- 
ceived large  sums  of  money  from  the  holders 
of  common  stock  in  the  Louisville  Railway 
Company  under  the  terms  of  the  agreement 
This  money  was  from  time  to  time  turned 
over  by  the  Louisville  Traction  Company  to 
the  Louisville  Railway  Company,  to  be  used 
for  the  purpose  of  making  extensions  and 
betterments.  The  record  discloses  that  upon 
one  assessment  i)eriod  tliere  was  a  large  sum 
of  this  money  In  the  hands  of  the  traction 
company.  This,  in  another  proceeding,  the 
traction  company  was  required  to  list  and 
pay  taxes  on.  On  the  other  asssessment  peri- 
ods covered  by  this  litigation  there  was  no 
fund  in  the  hands  of  the  Louisville  Traction 
Company.  All  of  the  stock  holders  of  the 
Louisville  Railway  Company  not  having  ac- 
cepted this  proposition.  It  became  necessary 
for  the  company  to  retain  Its  corporate  ex- 
istence. This  it  has  done,  and  annually,  as 
required  by  law,  the  officers  of  the  Louisville 
Railway  Oompany  have  made  out  and  flled 
the  reports  that  the  proper  taxing  authority, 
wlilch  is  the  board  of  valuation  and  assess- 
ment, desired,  and  it  has  at  all  times  been 
amenable  to  the  orders  and  directions  of  the 
board  of  valuation  and  asssessment.  In  so 
far  as  furnishing  any  desired  information 
relative  to  the  conduct  of  its  business  Is  con- 
cerned. These  reports,  as  made  and  furnish- 
ed by  the  railway  company,  hare  been  re- 
ceived by  the  board  of  valuation  and  assess- 
ment, and  based  upon  them  the  property,  in- 
cluding the  tangible  property,  as  well  as  the 
value  of  the  franchise  of  the  Louisville  Rail- 
way Company,  has  been  annually  assessed 
and  the  taxes  paid  thereon  by  the  Louisville 
Railway  Company,  as  fixed  and  determined 
In  said  assessment 

There  Is  no  complaint  on  the  part  of  the 
commonwealth  ttiat  any  part  of  the  tangible 
property  of  the  Louisville  Railway  Company 
has  escaped  taxation,  or  that  its  franchise 
has  not  been  fully  and  fairly  valued  for  taxa- 
tion. The  contention  of  the  commonwealth  is 
that  Inasmuch  as  the  Louisville  Traction 
Company  is  a  foreign  corporation,  a  separate 
and  distinct  organization,  holding  a  charter 
giving  It  many  rights  and  privileges  which, 
if  not  now  enjoying  and  exercising,  It  may 
later  exercise  and  enjoy,  and  for  which  It 
pays  to  the  state  of  New  Jersey  an  annual 
license  tax  of  14,000  or  more,  therefore  its 
stock  cannot  be  said  to  be  tax-paid  because 
the  Louisville  Railway  Company  has  been 
fully  assessed  and  Its  taxes  paid.  Stress  is 
laid  by  the  commonwealth  upon  the  fact  that 
it  coet  something  like  |20,000,  attorney's  fee 
and  other  expenses,  in  order  to  organize  and 
incorporate  the  Louisville  Traction  Company 
under  the  laws  of  New  Jersey,  and  that  it 
pays  annually  to  said  state  a  license  tax  for 
the  privilege  of  continuing  in  existence.  We 
are  unable  to  see  wherein  the  payment  of  any 
sum  of  money,  large  or  small,  toe  the  purpose 

Digitized  by  CjOOQTC 


260 


100  SOUTHWESTERN  BEPOBTBB. 


(Ky. 


of  perfecting  an  organization  or  putting  the 
company  Into  legal  shape  to  do  business,  can 
be  regarded  as  a  taxable  asset  In  the  hands 
of  the  company,  or  as  giving  to  the  company 
so  organized  any  greater  value  than  if  its 
organization  had  been  perfected  without  in- 
curring any  expense.  The  value  of  a  fran- 
chise is  not  dependent  in  any  sense  upon  the 
amount  of  money  which  is  expended  In  creat- 
ing it;  but,  on  the  other  hand,  we  can  read- 
ily see  how  the  value  of  a  franchise  might 
be  materially  lessened  because  of  the  expendi- 
ture of  a  large  sum  of  money  in  creating  it, 
or  in  effecting  its  organization.  Nor  Is  the 
value  of  the  franchise  of  the  Louisville  Trac- 
tion Company  in  any  wise  enhanced  because 
it  is  required  to  pay  annually  a  license  tax 
to  the  state  of  New  Jersey  for  the  purpose 
of  continuing  its  corporate  existence,  any 
more  than  its  value  is  enlianced  by  reason  of 
its  having  to  pay,  under  the  existing  laws  in 
this  state,  an  annual  license  tax  in  order  that 
it  may  continue  to  do  business  in  this  state. 
If  the  contention  of  the  commonwealth  In  this 
particular  was  sound,  then  the  value  of  the 
franchise  would  be  Increased  in  proportlon.to 
the  amount  of  the  license  tax— the  larger  the 
license  tax,  the  greater  tlie  value  of  the  fran- 
chise ;  but,  on  the  contraty,  we  are  rather  In- 
clined to  the  opinion  that  the  converse  of  tills 
proposition  would  more  nearly  represent  the 
correct  theory. 

The  contention  of  appellant  that  these 
shares  should  be  taxed  because  the  trac- 
tion company  is  a  foreign  corporation  Is  not 
well  taken.  Section  4065  of  the  Kentuclcy 
Statutes  of  1008  applies  alike  to  all  corpora- 
tions, and  it  is  immaterial  where  the  cor- 
poration is  organized;  the  sole  question  be- 
ing, where  is  It  property?  If  all  of  the  prop- 
erty of  the  corporation  is  in  Kentudsy,  and 
has  been  taxed  In  Kentucky,  then  its  shares 
of  stock  ought  not  again  to  be  taxed,  no  mat- 
ter where  the  corporation  is  incorporated. 
The  state  Is  not  interested  la  the  question  of 
organization ;  but  Its  aim  is  to  reach  and  tax 
the  property  of  every  description  owned  by 
the  corporation,  and  if  this  has  been  done 
the  ends  of  the  law  have  been  fully  met  and 
the  purpose  of  the  statute  satisfied.  This  par- 
ticular point  In  the  construction  of  this  stat- 
ute has  never  t>een  passed  upon  by  this  court ; 
but  In  Michigan  and  Ohio,  with  a  similar  pro- 
vision In  their  tax  laws  to  section  4065  of  our 
statute,  it  has  been  held  that,  where  the  prop- 
erty of  a  foreign  corporation  Is  in  the  state 
and  taxed,  the  shares  of  stock  In  such  corpo- 
ration are  not  subject  to  further  assessment 
and  taxation,' any  more  than  they  would  be  if 
the  corporation  In  question  were  domestic; 
Instead  of  foreign.  Stroh  v.  Detroit,  131 
Mich.  109,  90  N.  W.  1029,  and  Hubbard  v. 
Brush,  61  Ohio  St  252,  55  N.  E.  629.  The 
Constitution  (section  171)  provides  that  all 
taxation  shall  t>e  equal  and  uniform,  and  the 
Legislature,  in  enacting  section  4086  of  the 
statute,  must  have  intended  that  it  should  ap- 
ply alike  to  foreign  and  domestic  corporations 


where  all  of  their  property  Is  in  this  state; 
otherwise,  not  only  the  spirit  but  the  very 
letter  of  the  Constitution  would  be  violated 
thereby,  and  the  purpose  and  aim  of  the 
lawmaking  power,  as  construed  by  this  court, 
to  avoid  double  taxation,  would  in  many  In- 
stances be  defeated.  It  Is  a  uniform  rule  of 
construction  of  this  court  that,  where  there 
is  a  doubt  as  to  the  meaning  of  a  statute,  that 
construction  is  placed  upon  It  wlilch  will 
make  It  nearest  conform  to  the  fundamental 
laws  as  expressed  in  the  provisions  of  the 
Constitution,  and,  where  one  construction  will 
tend  to  work  a  hardship  and  another  con- 
struction to  relieve  an  inequitable  and  unjust 
burden,  the  latter  construction  Is  Invariably 
given.  Where  one  construction  would  pro- 
duce double  taxation,  and  another  avoid  It, 
the  latter  is  applied.  Livingston  v.  Paducab, 
80  Ky.  656 ;  ^tna  Life  Insurance  Company  t. 
Coulter,  116  Ky.  787,  74  8.  W.  1050 ;  Cumber- 
land Telephone  &  Telegraph  Company  v.. Hop- 
kins, 00  S.  W.  591,  28  Ky.  Law  Rep.  846; 
Commonwealth  v.  Bank  of  Commerce,  118  Ky. 
647,  81  S.  W.  679.  This  same  rule  of  con- 
struction has  been  adopted  with  a  degree 
of  uniformity  throughout  the  several  states; 
hence  It  foUovrs  that  the  only  fair  constmc- 
tion  to  place  upon  section  4085  of  our  statute 
is  that  which  conforms  nearest  to  the  require- 
ments of  the  Constitution  and  will  produce 
equity  and  equality  In  the  burden  of  taxa- 
tion, to  wit,  that  it  applies  alike  to  foreign 
and  domestic  corporations,  where  all  of  their 
property  is  In  the  state  of  Kentucky. 

This  being  true,  we  come  next  to  addresa 
our  attention  to  the  question  as  to  whether 
or  not  all  of  the  properly  of  the  Louisville 
Traction  Company  is  in  fact  in  Kentucky, 
and  whether  or  not  all  of  the  property  it  liaa 
in  Kentucky  is  the  property  of  the  Louisville 
Railway  Company?  The  tendency  of  courts 
in  recent  years  is  to  look  to  the  substance, 
rather  than  to  the  forms,  of  transactions,  as 
is  aptly  Illustrated  by  the  rulings  of  the  court 
in  the  cases  of  Northern  Securities  Company 
V.  United  States,  193  U.  S.  5W1,  24  Sup.  Ct 
436,  48  L.  Ed.  679,  State  ▼.  St  Paul  D^mt 
Company,  42  Minn.  142,  43  N.  W.  840,  6  L.  B. 
A.  234,  and  Commonwealth  v.  Fail  Brook 
Company,  156  Pa.  488,  28  AtL  1071.  For  the 
purpose  of  taxation  the  state  is  not  interested 
in  the  question  as  to  whether  or  not  the 
shares  are  held  by  an  Individual  for  bdmself, 
or  by  some  one  else  as  representative,  agent, 
trustee,  depositary,  custodian,  or  holder. 
Nor  can  it  make  any  dltTerence  for  the  pur- 
poses of  taxation  that  a  corporation,  which 
is  but  an  artificial  person,  holds  ttiis  stock 
in  a  fiducial  capacity.  Instead  of  an  individ- 
ual. Neither  the  character  nor  the  value  of 
the  property  is  changed  because  It  Is  held 
by  a  trustee  or  agent,  whether  that  trustee 
or  agent  be  a  natural  or  an  artificial  person. 
Nor  can  It  affect  the  value  of  the  property 
that  the  trustee  holding  same  should  be  des- 
ignated a  "holding  company."  It  is  immate- 
rial, BO  far  as  the  state  Is  ^ooncemed,  that 
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the  property  of  the  Lonlsrllle  Railway  Oom- 
pany  la  split  up  or  divided  Into  legal  and 
equitable  sbarea  or  estates.  More  than  99 
per  coit  of  all  of  the  stock  of  the  Louisville 
RtUlway  Ck>mpany  Is  held  by  the  traction 
company,  under  an  agreement  entered  into 
between  the  share  holders  representing  this 
amoont  of  stock  In  the  Lonlsrille  Railway 
Company.  The  remaining  fraction  of  1  per 
cent  of  the  stock  of  the  Lonlsvllle  Railway 
Company  Is  still  In  the  hands  of  Its  original 
owners.  Can  It  be  said  that  this  99  and  a 
fraction  per  cent,  of  the  stot^  of  the  railway 
company  has  an  increased  value  because  of 
the  tact  that  it  Is  held  by  the  LouisvHle  Trac- 
tion Company,  as  trustee  or  agent  for  the 
original  holders?  Can  it  be  successfully  con- 
tended that,  because  it  is  so  held,  it  should 
bear  a  burden  of  taxation  greater  than  that 
portion  of  the  stock  which  Is  in  the  hands  of 
the  original  owners  and  not  in  ttae  hands  of 
the  trustees?  We  think  not  The  fact  that 
it  has  been  deposited  with  the  "holding  com- 
iwny,"  and  that  this  "holding  company"  has 
Issued  trustee's  certificates,  as  It  were,  in 
lieu  of  the  original  stock,  does  not  warrant 
the  imposition  upon  the  property  represented 
by  this  original  stock  of  any  additional  bur- 
den of  taxation. 

But  the  contention  of  the  commonwealth 
Is  that  these  shares  are  issued  by  the  Louis- 
ville Traction  Company,  and  the  Louisville 
Traction  Company  is  a  separate  and  distinct 
corporation,  with  many  charter  rights  and 
privileges,  and  for  this  reason  the  shares 
which  it  has  Issued  should  be  made  to  bear 
a  part  of  the  burden  of  taxation.  This  con- 
tention would  be  entirely  right  and  proper, 
Bioce  the  traction  company  has  not  reported 
and  paid  upon  its  franchise,  as  provided  by 
section  40S8  of  the  Kentucky  Statutes  of 
1903,  if  It  were  shown  that  the  Louisville 
lYaction  Company  had  any  property  what- 
ever anywhere,  other  than  that  represented 
bj  the  shares  of  stock  of  the  Louisville  Rail- 
way Company,  which  It  had  deposited  with 
It  and  for  which  it  Issued  its  shares  of  Bto<^ 
In  exchange.  Likewise  the  contention  of  the 
commonwealth  would  be  true  if  the  Louis- 
ville Traction  Company  were  exercising  any 
of  the  rights  and  privileges  which  Its  charter 
empowers  it  to  exercise,  other  than  acting  as 
a  "holding  company"  for  the  stock  of  the 
Louisville  Railway  Company.  It  has  these 
rights  and  privileges.  Just  as  any  other  trus- 
tee has  rights  and  privileges  which  he  might 
exercise ;  but  it  cannot  be  contended  that,  be- 
cause a  trustee  might  exercise  other  rights 
and  privileges,  therefore  the  trust  f\ind  in  his 
hands  has  a  greater  value  than  it  would  oth- 
erwise have.  The  "right  to  be"  is  not  a  snl)- 
ject  of  taxation  under  either  the  laws  of  this 
state  or  the  laws  of  New  Jersey.  The  "right> 
to  be"  Is  not  an  item  of  property  at  all.  Un- 
der the  laws  of  New  Jersey  three  i)er8ons 
may  form  a  corporation,  Just  as  under  sec- 
tion 688  of  tlie  Kentucky  Statutes  of  1903 
three  persons  may  organize  for  the  purpose 


of  forming  a  corporation  for  graieral  pur- 
poses, or  as  under  section  678  any  seven  per- 
sons may  form  a  corporation  to  construct  a 
railroad.  But  we  do  not  understand  that  the 
mere  formation  of  a  corporation  under  our 
laws  creates  property  which  is  subject  to 
taxation.  If  a  corporation  was  formed  with 
a  capital  stodc  of  $1,000,000,  all  that  the 
state  would  require  would  be  that  the  ex- 
penses provided  for  by  statute  in  the  way  of 
organization  tax  or  fee  should  be  paid.  Such 
corporation,  merely  upon  complying  with  the 
requirements  of  the  statute  and  the  payment 
of  the  incorporation  tax,  would  have  the 
right  to  do  business — in  other  words,  the 
"right  to  be,"  to  "exist" ;  but  this  "right  to 
be"  would  not  be  an  element  of  property  that 
could  be  taxed.  It  might  exist  for  any  num- 
ber of  years;  but,  If  it  never  acquired  any 
property  or  engaged  in  any  business,  its 
"right  to  be"  would  have  no  taxable  value. 
It  would  have  no  cash  value,  and  no  assess- 
ment value.  A  corporation  so  formed  would 
likewise  have  a  right  to  transact  business; 
but  until  it  acquired  property  or  actually 
transacted  some  business  It  would  have  ab- 
solutely no  value,  and  h6nce  would  not  be 
a  subject  for  taxation.  As  said  in  the  case 
of  Cumberland  Telephone  &  Telegraph  Com- 
pany V.  Hopkins,  90  S.  W.  094,  28  Ky.  Law 
Rep.  846,  in  speaking  of  the  value  of  a  cor- 
porate franchise:  "This  value  will  depend 
largely  upon  its  money-earning  capacity  as 
it  may  be  employed,  and  depends  at  last  upon 
its  being  exercised."  Nor  can  Its  "right  to 
be"  ever  l>ecome  an  element  of  property  that 
is  subject  to  taxation.  Its  "right  to  be"  can 
merely  authorize  or  give  it  the  "right  to  do," 
and,  whenever  this  "right  to  do"  is  exercised 
or  utilized  by  acquiring  property  or  engag- 
ing In  business,  then  that  property  or  that 
business  would  be  subject  to  taxation,  and 
the  amount  of  that  taxation  would  depend 
altogether  upon  the  value  of  the  property  ac- 
quired or  the  amount  of  business  done.  So 
long  as  the  traction  company,  therefore,  owns 
no  property,  other  than  the  stock  of  the 
Louisville  Railway  Company,  which  has  been 
placed  in  its  hands  under  the  terms  of  the 
agreement  entered  into  between  the  stock- 
holders of  the  Louisville  Railway  participat- 
ing in  that  agreement,  and  is  engaged  in  no 
business  other  than  the  holding  of  those 
shares  and  the  paying  over  to  those  holding 
Its  certificates,  representing  those  shares, 
such  dividends  as  are  from  time  to  time  ap- 
portioned to  it  its  shares  are  exempt  from- 
taxation,  because  the  entire  property  which 
they  represent  is  fully  tax-paid,  and  there- 
fore, by  virtue  of  sections  4085  and  4088  of 
the  Kentucky  Statutes  of  1903,  It  is  relieved 
from  paying  the  taxes  a  second  time. 

It  is  also  insisted  for  the  commonwealth 
that  the  Louisville  Traction  Company,  being 
a  foreign  corporation,  when  questions  of  dis- 
pute arose  between  it  and  citizens  of  Ken- 
tucky, would  have  a  right  to  have  that  ques- 
tion transferred  to  and  determined  In.  the 
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United  States  court,  and  that  this  right  giveB 
to  Its  shares  a  value  which  should  be  taxed. 
No  authority  Is  cited  to  sustain  this  conten- 
tion, nor  do  we  believe  that  any  can  be  found. 
This  Is  a  right  which  is  guaranteed  to  a  citi- 
zen by  the  federal  Constitution.  It  has  no 
taxable  value,  and,  should  the  state  attempt 
to  put  a  value  upon  this  right  or  abridge  it  in 
any  way,  It  would  be  a  violation  of  the  fed- 
eral Constitution.  It  is  a  well-settled  princi- 
ple that  no  right  which  is  guaranteed  by  the 
federal  Constitution  can  be  abridged,  or  bur- 
dened, or  Incumbered  by  a  state  tfix.  How- 
ever, since  the  record  In  the  case  before  us 
shows  that  the  traction  company  Is  engaged 
in  no  business  whatever,  other  than  paying 
over  the  dividends  which  It  receives  from  the 
railway  company  to  its  stock  holders.  It  la 
not  the  subject  of  litigation  which  could  be 
removed  to  the  federal  court.  It  does  not  op- 
erate the  railway  company,  could  not  be  sued 
for  damages,  and  any  liability  for  personal 
Injury  must  be  brought  against  the  Louisville 
Railway  Company;  and  the  Louisville  Rail- 
way Company,  being  a  Kentucky  corporation, 
could  not  remove  its  cases  to  the  federal 
court,  but  must  try  them  In  the  state  courts, 
just  as  it  would  if  the  "holding  company" 
bad  never  been  formed. 

We  come  next  to  consider  the  only  remain- 
ing question  In  the  case,  and  that  Is  the  con- 
tention of  the  commonwealth  that  the  diffeiv 
ence  in  capitalization  between  the  Louisville 
Railway  Company  and  the  Louisville  Trac- 
tion Company  should  be  assessed.  The  Louis- 
ville Railway  Company  has  25,000  shares  of 
preferred  stock  and  46,000  shares  of  common 
stock,  each  of  the  par  value  of  $100  per  share, 
making  a  total  capital  stock  of  $7,100,000 
par  value.  The  traction  company  has  25,000 
shares  of  preferred  stock,  and  110,000  shares 
of  common  stock,  each  of  the  par  value  of 
$100  per  share,  making  a  total  capitalization 
of  $13,500,000  par  value.  There  is  a  differ- 
ence, therefore.  In  the  par  value  of  the  capi- 
tals of  these  two  companies  of  $6,400,000; 
and  yet  these  capitalizations  are  based  upon 
the  same  Identical  property,  the  tangible  prop- 
erty of  the  Louisville  Railway  Company,  to 
which  must  be  added  the  value  of  its  fran- 
chise. The  excess,  then,  of  the  aggregate  of 
the  par  value  of  the  traction  company  over 
the  aggregate  par  value  of  the  railway  com- 
pany cannot  represent  actual  property.  The 
par  value  of  a  share  of  the  stock  of  a  corpo- 
ration has  no  necessary  relation  to  the  actual 
value  of  such  stock.  For  Instance,  two  cor- 
porations may  be  engaged  in  the  same  busi- 
ness, owning  similar  plants  and  stocks  of  raw 
material  of  exactly  the  same  valua  The 
business  of  the  corporations  may  be  exactly 
the  same  in  extent  and  value.  The  taxable 
value  of  the  corporations  would  be  precisely 
the  same.  Yet,  If  one  had  twice  as  many 
shares  of  stock  as  the  other,  the  market  val- 
ue of  the  one  would  necessarily  be  double 
that  of  the  other.  For  the  purposes  of  taxa- 
tion we  look,  not  to  the  par  value,  but  to  the 


actual  value,  of  the  shares.  In  order  to 
throw  light  upon  the  actual  value,  many 
items  are  taken  into  consideration,  of  wblcb 
the  par  value  of  the  shares  is  but  one.  Tb» 
earning  capacity,  as  represented  by  the  net 
profits  after  taking  the  operating  expenses 
from  the  gross  receipts,  Is  a  far  more  potent 
factor  In  detenplning  the  taxable  value  of 
the  shares  of  a  corporation  than  Is  the  par 
value.  The  question  to  which  the  taxing  au- 
thority must  address  Its  inquiry  is:  What 
property  gives  value  to  the  stock  of  the  Louis- 
ville Traction  Company?  The  record  shows 
that  the  stock  of  the  Louisville  Railway  Com- 
pany is  the  only  property  owned  by  the  Lou- 
isville Traction  Company,  and  hence  this 
stock  alone  gives  value  to  the  shares  of  the- 
Louisville  Traction  Company.  The  differ- 
ence In  par  value  between  the  stocks  of  tbe 
two  companies  can  furnish  no  aid  In  arriving 
at  a  determination  as  to  what  Is  the  true  tax- 
able value  of  the  Louisville  Traction  Compa- 
ny. While  It  Is  true  that  the  capitalized  val- 
ue of  the  Louisville  Railway  Company  is 
much  less  than  that  of  the  Louisville  Trac- 
tion Company,  yet  as  a  matter  of  fact  tbe 
market  value  of  the  two  stocks  at  the  time 
of  the  organization  of  the  "holding  company" 
furnishes  a  most  apt  illustration  of  the  fact 
that,  although  capitalized  at  a  much  larger 
sum,  tbe  Louisville  Traction  Company  stock 
is  in  fact  worth  no  more  in  the  aggregate 
than  Is  the  stock  of  the  Louisville  Railway 
Company;  for  we  find  that  at  the  time  the 
"holding  company"  was  organized  the  com- 
mon stock  of  the  Louisville  Railway  Compa- 
ny had  a  market  value  of  about  $175  per 
share,  and  for  each  share  of  common  stock  In 
the  railway  company,  plus  $55,  the  holder 
received  three  shares  of  common  stock  In  tbe 
traction  company.  Hence,  each  share  bolder 
contributed  $230  for  eveiy  three  shares  of 
stock  In  the  traction  company  which  he  re- 
ceived, and  the  market  value  of  the  common 
stock  of  tbe  traction  company  was  $75  per 
share.  Hence  each  share  of  common  stock  In 
tbe  railway  company,  plus  $55,  was  actually 
worth  its  equivalent  of  three  shares  In  tbe 
traction  company;  as  shown  by  the  value  of 
each  stock  in  the  open  market 

The  total  assessment  of  the  railway  com- 
pany, as  fixed  by  the  board  of  valuation  and 
assessment  In  1004,  was  $8,500,000.  It  Is  not 
contended  that  any  property  of  tbe  Louis- 
ville Railway  Company  was  omitted  by  the 
board  in  the  assessment  as  of  September  15, 

1903,  or  in  its  assessment  as  of  September  1, 

1904,  or  that  there  was  any  substantial 
change  in  conditions  during  this  time.  On 
September  1,  1906,  the  value  of  the  traction 
company's  stock  had  Increased,  and  on  said 
date  the  board  of  valuation  and  assessment 
raised  tbe  assessment  of  the  railway  com- 
pany from  $8,500,000  to  $9,600,000.  Whether 
this  Increase  in  valuation  was  due  to  the  In- 
crease in  the  market  price  of  the  traction 
stock  or  to  an  Increase  In  the  net  earnings 
of  the  railway  company,  the  record  docs  not 
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disclose ;  but,  as  It  Is  a  well-known  fact  that 
the  market  value  of  all  stocks  Is  more  or  leas 
inflnenced  by  conditions  and  circumstances 
which  bare  no  direct  bearing  upon  the  actnal 
TBlne  of  the  stock,  It  is  not  onllkely  that  this 
increase  was  due  to  the  showing  made  in  the 
report  filed  by  the  Loulaville  Railway  Com- 
pany that  Its  net  Income  had  been  greater 
the  year  just  passed  than  it  bad  daring  the 
preceding  year.  The  only  income  of  the 
traction  company  was  the  money  which  It 
received  from  the  railway  company  for  divi- 
dend purpose,  BO  that,  had  the  traction  com- 
pany reiMrted,  it  could  have  given  the  board 
of  valuation  and  assessment  no  information 
on  the  question  of  income  which  had  not  al- 
ready been  supplied  in  the  report  made  by 
the  railway  company.  This  record  shows 
that  the  Loaisville  Railway  Company  paid 
in  dividends  for  the  preceding  year  $342,083.- 
33.  It  Is  allied  that  this  sum  was  the  total 
income  of  the  traction  company;  and  this 
Is  not  denied,  for  the  reason,  we  presume, 
that  It  could  not  be.  Under  section  4079  of 
the  Kentucky  Statutes  of  1903  the  duty  of 
the  board  of  valuation  and  assessment  was 
to  value  the  capital  stock  of  the  railway  com- 
pany, and  In  order  to  do  this  it  had  to  take 
into  consideration.  In  Its  valuation,  every 
-element  of  property,  tangible  or  intangible, 
owned  by  that  company.  In  fixing  this  val- 
uation the  board  Is  not  governed  by  the  prop- 
erty value  of  the  railway  company's  shares 
<a8  decided  in  Henderson  Bridge  Company  v. 
Commonwealth,  99  Ky.  623,  31  S.  W.  486,  29 
Ck  R.  A.  73) ;  but  it  must  take  into  considera- 
tion Its  franchise.  Its  earning  capacity,  and 
Its  assets  of  every  description.  From  the  re- 
port, as  filed  by  the  company,  and  such  oth- 
«r  Information  as  it  may  possess,  it  assesses 
the  property  at  a  fair  valuation,  and  when 
•once  BO  assessed  the  action  of  the  board  is 
final  and  conclusive,  and  no  further  action 
can  be  taken  looking  to  a  further  assessment 
or  revaluation  of  the  property.  Coulter  v. 
Louisville  Bridge  Company,  114  Ky.  42,  70 
8.  W.  20.  In  the  present  case,  the  board  hav- 
ing acted  and  valued  this  property  as  of 
September  1,  1904,  and  again  as  of  Septem- 
t>er  1, 1906,  and  the  record  in  this  case  show- 
ing that  the  property  so  valued  by  the  board 
is  all,  and  in  fact  the  identical,  property 
which  was  represented  by  the  stock  of  the 
Loaisville  Traction  Company  on  those  dates, 
no  farther  assessment  or  revaluation  can  be 
made  thereof;  and  yet  that  is  what  the  ef- 
fort of  the  commonwealth  amonnts  to. 

If  it  was  shown  that  there  was  any  prop- 
erty, tangible  or  intangible,  belonging  to  the 
traction  company,  other  than  its  shares  of 
stock  in  the  Louisville  Railway  Company, 
then  the  Louisville  Traction  Company  should 
he  required  to  pay  taxes  upon  such  property. 
There  is  no  such  showing  made  In  this  case. 
It  is  the  policy  of  the  law  that  all  property 
of  whatever  kind  or  description  should  bear 
its  jnst  proportion  of  the  public  burden  of 
4^axatlon;  that  It  should  be  taxed  once,  and 


no  more,  during  the  same  taxing  period; 
and,  where  it  Is  shown  tliat  the  actual  prop- 
erty which  Is  here  sought  to  be  taxed  has 
been  assessed  and  the  taxes  paid  thereon  by 
the  Louisville  Railway  Company,  then  this 
same  property,  though  represented  by  the 
certificates  of  the  Loaisville  Traction  Com- 
pany, is  not  subject  to  further  taxation  in 
the  hands  of  the  share  holders.  It  will  be 
observed  that  these  owners  and  holders  of 
stock  in  the  Louisville  Railway  Company, 
who  entered  Into  the  contract  out  of  which 
the  "holding  company"  grew  or  was  created, 
surrendered  up  their  shares  of  8to<^  in  the 
railway  company  and  received  in  lieu  there- 
of certificates  of  stock  in  the  Louisville  Trac- 
tion Company.  These  certificates  of  stock  in 
the  Loaisville  Traction  Company  are  but  the 
representatives  of  the  original  stock  which 
they  held  in  the  Loaisville  Railway  Com- 
pany, and  are  no  more  subject  to  taxation  in 
the  hands  of  their  owners  than  the  shares 
of  the  Louisville  Railway  Company  were  in 
the  hands  of  their  owners,  prior  to  the  organ- 
ization of  the  "holding  company." 

For  the  reasons  given,  the  Judgment  la  af- 
firmed. 


BAKBJR  et  al.  v.  GIBSON  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  18,  1907.) 

MABBIAOE— BVIDERCK. 

In  the  settlement  of  decedent's  estate,  evi- 
dence held  sufficient  to  show  that  the  marriage 
between  decedent  and  one  of  the  defendants  was 
legal. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Hetty  J.  Brink  against  W.  H. 
Metcalfe,  as  administrator  of  Rebecca  N.  Gib- 
son, and  others,  for  the  settlement  of  dece- 
dent's estate,  consolidated  with  a  proceeding 
by  Mary  A.  Baker  for  a  sale  of  the  lands  of 
Rebecca  N.  Gibson  and  distribution  of  the 
proceeds  among  her  heirs.  James  Gibson  en- 
tered an  appearance.  From  a  Judgment  In 
the  consolidated  salt,  Hetty  J.  Brink,  Mary 
A.  Baker,  and  others  appeal.    Affirmed. 

J.  G.  Tomlln  and  John  L.  Vest,  for  appel- 
lants.   O.  M.  Rogers,  for  appellees. 

°  LASSINO,  J.  Appellee  James  Gibson  mar- 
ried one  Rebecca  N.  Ross,  in  Kenton  county, 
Ky.,  in  May,  1805.  They  lived  together  with- 
out question  as  to  the  legality  of  their  mar- 
riage until  in  March,  1906,  when  she  died. 
No  children  were  bom  to  them.  At  the  thne 
of  her  death,  she  owned  a  farm  of  about  100 
acres  of  land  in  Kenton  county,  Ky.,  and  per- 
sonal property  to  the  valu^  of  perhaps  $1,500. 
She  left  surviving  her  her  husband,  James 
Gibson,  and  the  appellants,  who  are  her  brotb- 
ers  and  sisters,  and  the  descendants  of  such 
as  are  dead.  Appellee  W.  H.  Metcalfe  quail- 
fled  as  her  administrator,  and  a  few  days  aft- 
er his  qualification  as  such  appellant  Hetty 
J.  Brink  brought  suit  against  the  administra- 
tor and  the  heirs  at  law  of  Rebecca  N.  Git>- 
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■on  fbr  a  settlement  of  her  estata  B.  W. 
Brink,  taoBband  of  Hetty  J.  Brink,  shortly 
after  the  death  of  Bebeoca  N.  Gibson,  charg- 
ed that  James  Olbson  was  not  the  lawful 
husband  of  Rebecca  Gibson,  and  threatened 
to  institute  some  sort  of  an  Inquiry  or  pro- 
ceeding. This  threat  alarmed  appellee  Gib- 
son, and  he  left  Kentucky  and  went  to  Ohio. 
He  was  later  Induced  by  E.  W.  Brink  to  re- 
turn to  Kentucky,  and  convey  to  appellant 
Hetty  J.  Brink  all  of  his  right,  title,  and  in- 
terest In  the  estate  of  his  deceased  wife  for 
the  stated  consideration  of  $200.  Appellant 
Mary  A.  Baker  filed  a  petition  in  the  Kenton 
circuit  court,  seeking  a  sale  of  decedent's  real 
estate  and  the  distribution  of  the  proceeds 
thereof  among  the  heirs  at  law  of  Rebecca  N. 
Olbson,  deceased.  Appellee  James  Gibson  was 
not  a  party  to  this  suit  S<Kne  time  there- 
after appellant  Hetty  J.  Brink  filed  an  amend- 
ed petition,  setting  up  the  fact  that  James 
Gibson  was  the  lawful  survlTlng  husband  of 
Rebecca  N.  Gibson,  and  as  such  was  entitled 
to  a  life  estate  in  one-third  of  the  real  es- 
tate and  to  one-half  of  the  personalty  ab- 
solutely, and  that  by  ylrtue  of  a  deed  which 
the  said  James  Gibson  had  made  to  her  she 
had  acquired  title  to  all  of  his  right  and  In- 
terest In  the  estate.  The  suit  to  settle  the 
estate  and  the  suit  to  sell  the  real  estate  were 
consolidated,  and  appellant  Mary  A.  Baker 
filed  an  answer  to  the  amended  petition  of 
Hetty  J.  Brink,  and  In  this  answer  she  de- 
nied that  James  Gibson  was  the  lawful  hus- 
band of  Rebecca  N.  Gibson,  and  denied  that 
he  had  any  right  whatever  in  the  estate  of 
Rebecca  N.  Gibson.  Issue  was  Joined  between 
the  other  heirs  of  Rebecca  N.  Gibson  and 
Hetty  J.  Brink  on  the  question  as  to  wheth- 
er or  not  James  Gibson  was  the  lawful  hus- 
band of  Rebecca  N.  Gibson.  Thereafter  James 
Gibson  entered  bis  appearance  In  the  con- 
solidated cases  by  filing  an  answer  and  ctoss- 
petltlon,  in  which  he  alleged  that  he  was 
the  lawful  survlTlng  husband  of  Rebecca  N. 
Olbson;  and  he  also  attacked  the  deed,  which 
had  been  filed  and  set  up  by  Hetty  J.  Brink, 
and  which  purported  to  convey  his  Interest  In 
the  estate  of  his  deceased  wife  to  her,  on 
the  ground  that  it  was  without  consideration 
and  had  been  procured  through  fraud  and 
coercton,  and  asked  to  have  it  canceled  and 
set  aside,  and  his  Interest  in  his  wife's  estate 
restored  to  him  and  his  rights  protected 
therein.  The  affirmative  matter  In  this  an- 
swer was  traversed  by  appellants,  and  they 
each  Joined  issue  with  him  upon  the  question 
of  the  legality  of  his  marriage  to  Rebecca  N. 
Ross.  The  administrator  presented  a  claim 
against  the  estate  for  services  which  he  tiad 
rendered  decedent  during  her  lifetime,  amount- 
ing to  1596.  The  case  was  referred  to  the 
master  commissioner  to  hear  proof  on  excep- 
tions filed  to  this  claim.  The  commissioner, 
after  hearing  much  proof,  reported  that  $260 
was  a  reasonable  allowance  for  these  services 
covering  the  five  years  next  before  the  death 
of  decedent,  and  his  report  was  afterwards 


confirmed,  and  the  claim  allowed  over  the 
objection  of  appellants.  ni>on  final  hearing, 
the  trial  court  adjudged  that  ttie  deed  from 
James  Gibson  to  Hetty  J.  Brink  was  obtained 
by  fraud,  and  was  of  no  binding  force  or  ef- 
fect upon  appellee  James  Gibson,  and  passed 
no  title  whatever  to  the  appellant  Hetty  J. 
Brink,  and  that  the  appellee  James  Gibson 
was  the  lawful  husband  of  Rebecca  N.  Gib- 
son, and  as  such  entitled  to  a  dower  interest 
in  her  estate.  To  test  th«  correctness  of  tills 
rulhig  of  the  trial  court  on  these  three  ques- 
tions this  appeal  is  prosecuted. 

The  administrator  offered  proof  showhifr 
that  covering  a  period  of  some  17  years  he 
had  counseled  and  advised  with  the  decedent 
and  attended  to  business  for  her,  and  that, 
though  she  had  frequently  promised  to  com- 
pensate him  for  this  service  and  told  others 
tliat  she  Intended  to  compensate  him  there- 
for, she  bad  never  done  so.  Appeliante  hav- 
ing Interposed  the  plea  of  the  statute  of  lim- 
itation to  this  claim,  the  master  rejected  all 
of  the  claim  for  services  which  antedated  five 
years  before  the  date  of  the  death  of  Rebecca 
N.  Gibson;  and,  upon  final  hearing,  allowed 
him  tat  said  services  to  her  during  the  last 
five  years  of  her  life  the  sum  of  $250.  The 
proof  shows  tliat  the  services  were  valuable, 
and  It  amply  supports  the  commissioners 
finding  and  the  Judgment  of  the  court. 

In  the  face  of  the  record  the  chancellor 
was  fully  Justified  in  finding  that  the  deed 
from  ^ames  Gibson  to  Hetty  J.  Brink  was 
procured  through  fraud,  and  was  not  a  free 
and  voluntary  transfer  and  sale  of  his  Inter- 
est In  the  estate  of  his  deceased  wife  to  her. 

We  come  next  to  a  consideration  of  the 
real  question  in  this  case:  Was  James  Gib- 
son the  lawful  husband  of  Rebecca  N.  Gib- 
son? That  he  married  her  in  due  form  in 
1896  there  Is  no  question.  Tliat  he  lived  wltli 
her  as  her  husband  until  her  death  in  1905 
is  admitted.  It  is  further  admitted  that  in 
1888  he  married  a  woman  in  Newport,  Ky., 
Katharine  Reddlck;  that  he  separated  from 
tills  woman  the  year  following.  It  is  in- 
sisted for  appellee  that  this  woman  Eath- 
erlne  Reddlck  was  at  the  time  of  her  mar- 
riage to  him  In  1888  a  married  woman  with 
a  husband  then  living,  and  that  she  could  not 
therefore  legally  enter  Into  the  bonds  of  mat- 
rimony with  him.  Much  time  and  impor- 
tance are  devoted  by  both  appellants  and  ap- 
pellee to  a  consideration  oC  the  question  as 
to  where  the  burdei  of  proof  lies  In  this  case. 
They  have  both  come  Into  a  court  of  equity 
asking  that  Justice  be  done  and  that  the 
right  may  triumph.  It  is  therefore  a  matter 
of  small  moment  where  the  burden  is  placed; 
the  inquiry  of  the  court  being  directed  to  a 
Just,  fair,  and  proper  determination  <^  the 
question  in  Issue.  The  whole  case  turns  up- 
on whether  or  not  Katharine  Reddlck  was 
capable  of  entering  into  the  bonds  of  matri- 
mony with  James  Gibson  in  1888,  when  they 
were  married.  If  she  liad  at  that  time  a 
living  husband,  then,  under  the  well-settled 
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rale  of  law^  In  tlils  state,  ber  marrtage  to  ap- 
peUee  Gibson  wtut  a  nnlUty,  and  of  no  binding 
force  and    effect;    -wblle,  on  tbe  otber  band, 
If  at  tha-t  time   atie  did  not  bare  a  busband 
UTlng,  tben    ber  marriage  to  James  Glbaon 
waa  In  every  respect  a  lawful  marriage,  and 
his  snbeequent   marriage  to  Rebecca  N.  Glb- 
Bon  was  a  nullity.     So,  In  order  to  arrive  at  a 
tme  and  fa.lr  determination  of  tbis  caae,  we 
must  confine  onr  Inquiry  to  the  question  as  to 
whether  or    not,  'In  1888,  when  she  married 
James  Gibson,  Katberine  Beddick  bad  a  hus- 
band llTlnK.      >^ppellants,  realizing  that  this 
waa  the  cmcla.1  point  in  their  case,  took  the 
deposition   ot  ^^atberine  Reddick.    She  testi- 
fied on  direct  eauimination  that  sbe  was  mar- 
Tied  to  appellee  James  Gibson  in  1888,  and 
bad  never  been  divorced  from  him  so  far  as 
she  knew.      On  cross-examination,  when  ask- 
ed If  she,  s't  tbe  time  sbe  married  James  Glb- 
lon,  bad  a  living  busband,  sbe  declined  to  an- 
twer  or  to   give  tbe  name  of  ber  first  hus- 
band, or  to  state  whether  or  not  she  bad  been 
divorced   from.   him.    Upon  being  repeatedly 
pressed  for   answers  to  these  questions,  and 
after  bavins  consulted  an  attorney,  sbe  made 
this  statement:      "My  first  husband's  name 
was  Franlc  Sedfern.    He  lived  in  Ricbmond, 
Ind.,  when  I  married  him.    I  don't  remember 
when.     I  tblnfc  it  was  in  1879.    When  I  left 
blm,  we  'were  separated  from  that  time  on, 
when  I  heard  from  a  reliable  authority  that 
be  was  dead.      He  was  in  a  railroad  wreck, 
and  was    supposed  to  have  been  killed.    I 
then  failed  to  bear  from  blm  for  seven  years 
and  more — almost  eight  years.    I  then  con< 
suited    Lawyer   James  Berry,  of  Hamilton, 
Ohio,  and  be  advised  me  that  I  bad  a  right  to 
get   married    if   I  cared  to.    About  a  year 
after  I   was    married  I  beard  from  him.    I 
beard  that  be  w^as  living — that  was  the  first 
I  heard  from  him  after  tbe  wreck.    It  was 
claimed   that    he   married  Hannah  Roof  of 
Cincinnati.     My  son  claimed  be  saw  blm  at 
Coney  Island.     That  Is  the  basis  I  have  that 
he  'was  alive.     My  son  said  he  saw  blm  with 
a  woman.     He  thought  that  it  was  him.    Son 
has  since   died — on  the  16tb  of  last  March. 
"When  I  said  that  I  heard  from  blm,  I  meant 
that  I  heard  from  blm  from  what  my  son  told 
be  about  Coney  Island.    Q.  How  often  did 
yoor  son  see  him,  and  what  investigation  did 
he  make?     A.  He  never  thought  be  saw  him 
bat  once,  and  he  never  made  any  Investigation. 
I  beard  through  other  parties  that  he  mar- 
ried  Hannah    Roof  of  the  Arcade  Laundry. 
Otber  people  aald  be  was  not  married  to  ber, 
bat    was  living  with  her.    A   few   months 
later  Mr.  Gibson  and  I  separated."    This  is 
all  of  tbe  testimony  that  was  introduced  bear- 
ing upon  'the  question  as  to  whether  or  not 
I  Katberlne  Reddick  was  capable  of  entering 

\  into  a  marriage  contract  'with  James  Gibson 

I  at  tbe  time  that  their  marriage  ceremony  was 

I  performed   la   1888.    It   Is  plain   from   her 

\  statement  that  she  was  prior  to  ber  marriage 

to  James  Gibson  married  to  one  Frank  Red- 
fern.   How  sbe  acquired  tbe  name  of  Red- 


dick does  not  appear  from  the  record.  Sbe 
was  never  divorced  from  Redfem,  bat  says 
that  after  she  had  left  blm  she  learned  that 
he  was  in  a  railroad  wreck  and  was  stlpposed 
to  have  been  killed,  and  that  sbe  beard  of 
blm  no  more  for  nearly  eight  years,  and  that 
sbe  bad  been  advised  by  a  lawyer  that  sbe 
bad  a  right  to  marry  again;  that  about  a 
year  thereafter  sbe  did  marry  appellee;  tbat 
after  her  marriage  to  appellee  ber  son  told 
her  tbat  be  bad  seen  her  busband,  Redfern, 
at  Ck>ney  Island.  Sbe  tben  proceeds  to  qual- 
ify this  statement  by  stating  that  her  son 
thought  It  was  ber  former  husband,  but  later, 
when  Interrogated  further,  she  states  facts 
which  are  most  conrinclng  tbat  ber  busband 
was  still  living,  for  she  says  tbat  some  peo- 
ple told  her  tbat  be  had  married  a  woman 
named  Roof,  while  still  others  told  ber  that 
be  bad  not  married  ber,  but  was  simply  liv- 
ing with  her.  These  conversations  with  peo- 
ple, evidently  ber  friends  and  acquaintances, 
about  ber  husband  Redfem,  certainly  over- 
come the  presumption  of  bis  death  by  his  pro- 
longed absence  during  the  period  when,  sbe 
says  she  did  not  bear  from  blm,  and  show 
tbat  as  a  matter  of  fact  be  was  not  dead,  but 
was  still  living,  and  this  after  tbe  date  of  ber 
marriage  to  appellee  Gibson.  It  was  short- 
ly after  sbe  learned  through  her  son  and 
friends  and  acquaintances  that  ber  busband 
was  living  that  she  and  appellee  separated. 
Tbe  cause  of  their  separation  is  not  stated, 
but  It  Is  fairly -inferable  from  the  proof  otter- 
ed tbat  It  was  due  to  tbe  fact  that  ber  former 
husband  was  discovered  to  be  still  living. 

Under  this  proof,  we  are  of  opinion  tbat 
tbe  court  was  warranted  in  its  conclusion  and 
finding  that  the  marriage  between  appellee 
James  Gibson  and  Katberlne  Reddick  In  1888 
was  a  nullity,  and  tbat  the  marriage  between 
appellee  James  Gibson  and  Rebecca  N.  Ross 
In  1895  was  in  every  respect  a  legal  and 
binding  marriage. 

P«celving  no  error  in  tbe  record  prejudi- 
cial to  the  rights  of  appellants,  the  Judgment 

Is  fifflrmpil- 


ALLEN  et  al.  v.  HODGB. 
(Court  of  Appeals  of  Kentucky.    Dec  18,  1907.) 

1.  JtrnoMENT— Aduission  in  Pleaoiro. 

Where  defendant  in  his  answer  admits  tbat 
there  was  due  plaintiff  a  larger  amount  than  is 
claimed  in  the  complaint,  subject  to  certain 
credits,  and  plaintiff  accepted  the  amendment  as 
to  tbe  amount  and  admitted  tbe  credits,  tbe 
plaintiff  is  entitled  to  a  Judgment  for  tbe  sum 
admitted  to  be  due  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  {{  137-140.] 

2.  SET-Oirr  and  Coumtkbclaui  —  Causb  or 
Action  or  Anotueb  CoiiiaA.CT— Courtkb- 
CLAnf. 

Plaintiff  and  defendant  entered  into  a  writ- 
ten contract,  by  which  defendant  was  to  pur- 
chase for  plaintiff  a  large  amount  of  tobacco. 
Later  plaintiff  engaged  defendant  to  sell  a  con- 
signment of  tobacco  for  him.  In  an  action  by 
plaintiff  to  recover  tbe  proceeds  of  the  sale,  de- 
fendant counterclaimed  for  his  commlssioa  en 
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tobacco  bargained  for  by  defendant  under  the 
written  contract,  which  plaintiff  refaaed  to  ac- 
cept from  defendant,  and  afterwards  purchased 
directly  from  the  owner.  Held,  th&t  the  claim 
for  commission  did  not  arise  out  of  the  contract 
or  transaction  stated  in  the  petition  as  the 
foundation  of  plaintiCTs  claim,  nor  was  it  con- 
nected with  the  subject  of  the  action,  within  the 
provisions  of  Civ.  Code  Prac  {  96. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  S8  43-51.] 

3.  BaoKEBS — CoMitiBSiONS—SsB VICES— Rendi- 
tion. 

Where  defendants  contracted  in  writing  to 

gnrchase  for  plaintiff  a  givea  amount  of  to- 
acco  on  commission,  and  defendants  were  nego- 
tiating with  a  party  for  tobacco  under  the  con- 
tract, the  fact  that  plaintiff  objected  to  the  to- 
bacco, and  then  went  to  the  owner  and  pur- 
chased it  directly  from  him,  would  not  give  de- 
fendants a  cause  of  action  against  plaintiff. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
roi.  a  Broken,  S§  85-90.] 

Appeal    from    Circuit    Court,    tfcCrmckoi 
County. 
"Not  to  be  ofBiclally  reported." 
.  Action  by  Thomas  Hodge  against  O.  R. 
Allen  and  another.     From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Hendrlc^,  Miller  &  Marble,  for  appellants. 
Wheeler,  Hughes  &  Berry,  for  appellee. 

BARKER,  J.  The  appellee,  Thomas  Hodge, 
consigned  to  the  appellants  O.  R.  Allen  and 
W.  B.  Kennedy  a  quantity  of  tobacco  to  be 
sold  on  commission  on  bis  account  After 
making  the  sale,  the  appellants  failed  or 
refused  to  account  to  him  for  the  proceeds; 
and  to  recover  the  same  he  Instituted  this  ac- 
tion, claiming  that  there  was  due  him  as  the 
net  proceeds  of  the  sale  $1,517.20.  The  appel- 
lants answered  In  two  paragraphs.  In  the 
first  they  admitted  the  sale  as  alleged,  and 
confessed  that,  instead  of  selling  14  hogsheads 
on  account  of  appellee,  they  had  sold  16,  and 
that.  Instead  of  there  being  due  him  the 
amount  claimed  in  his  petition,  there  was 
really  |1,708.70  due,  subject  to  one  or  two 
small  credits.  We  may  dispose  of  this  branch 
of  the  case  now  by  stating  that  in  the  reply 
the  appellee  accepted  the  amendment  as  to 
the  amount  due  him,  and  admitted  the  credits 
as  named  In  the  answer,  and,  so  far  as  this 
part  of  the  case  Is  concerned,  it  may  be  said 
that,  except  for  the  second  paragraph,  the  ap- 
pellee was  clearly  entitled  to  a  judgment  for 
the  sum  admitted  by  the  answer  to  be  due 
him. 

In  the  second  paragraph  of  the  answer  the 
appellant  attempts  to  state  what  Is  called  a 
counterclaim  arising  out  of  alleged  fraudulent 
conduct  on  the  part  of  the  appellee  In  a 
contract  by  which  appellee  employed  appel- 
lants to  purchase  tobacco  on  his  account. 
After  amending  this  paragraph  twice,  the 
court  sustained  a  general  demurrer  to  it, 
and,  the  appellants  declining  to  plead  further, 
a  judgment  was  rendered  in  favor  of  appel- 
lee for  the  amount  admitted  to  be  due  him, 
less  the  credits  admitted  to  be  due  appellants 
by  appellee  in  his  reply. 


The  only  substantial  question  Involved  on 
this  appeal  Is  the  correctness  of  the  ruling 
of  the  court  In  sustaining  the  general  demur- 
rer to  the  counterclaim  aittempted  to  be  set 
up  therein.  Section  96  of  the  Civil  Code  of 
Practice  Is  as  follows :  "A  counterclaim  Is  a 
cause  of  action  In  favor  of  a  defendant 
against  a  plaintiff,  or  against  him  and  an- 
other, which  arises  out  of  the  contract,  or 
transactions,  stated  In  the  petition  as  the 
foundation  of  the  plaintiff's  claim,  or  which 
Is  connected  with  the  subject  of  the  action." 
The  contract  of  purchase,  out  of  which  It  Is 
alleged  that  the  counterclaim  arose,  is  as  fol- 
lows: "Mayfleld,  Kentucky,  March  27,  1906. 
This  contract  made  and  entered  into  this  day 
between  the  firm  of  G.  R.  Allen  &  Co.,  of  May- 
fleld, Ky.,  and  Thomas  Hodge,  of  Henderson, 
Kentucky.  WItnesseth:  Whereas,  the  firm 
of  G.  R.  Allen  tc  Co.  have  taken  over  a  loose 
purchase  of  tobacco  from  I.  Haines  &  Co., 
and  agreed  to  pay  said  Haines  &  Cb.  50  cents 
per  100  lbs.  profit  scale  weight  on  their  pur- 
chase of  about  450,000  lbs.,  and  said  Allen 
ft  Co.  have  since  bought  about  150,000  lbs. 
additional,  making  a  total  of  about  600,000 
lbs.,  which  said  Allen  &  Co.  agree  to  deliver 
to  said  Hodge  In  English  dry  order,  said 
Hodge  agreeing  to  pay  the  cost  of  the  tobacco 
contracted  for  at  the  price  said  Allen  pays, 
and  pay  said  Allen  &  Co.  $1.00  per  100  lbs. 
commission  for  handling  same.  Said  Hodge 
agrees  to  take  all  of  the  purchase  of  said  Al- 
len &  Co.,  and  further  agrees  that  said  Allen 

6  Co.  can  Increase  the  purchase  up  to  1,000.- 
000  lbs.,  said  additional  purchase  to  cost  not 
over  $5.75  per  100  lbs.  All  of  said  tobacco  Is 
to  be  neatly  classed  as  to  length  and  color, 
the  leaf  to  be  classed  In  length  as  follows :  20 
Inches  down  in  one  class;  21  inches  to  24 
Inches  In  another  length ;  and  all  over  24  In- 
ches In  the  long  grade.  Said  tobacco  Is  to  be 
classed  In  color,  and  all  green  colors  to  be 
thrown  out  and  prized  separately,  the  lugs 
to  be  made  in  two  classes  of  dark  and  brown. 
It  is  also  understood  that  all  damaged  to- 
bacco is  to  be  kept  separate.  Said  tobacco  Is 
to  be  invoiced  and  shipped  as  per  Hodge's 
Instruction  and  Invoiced  and  shipped  and 
prized  and  draft  made  against  said  Hodge  In 
car  load  lots.    Said  Invoice  is  to  be  made  at 

7  cents  per  lb.  Including  commission,  and  one 
complete  and  accurate  statement  rendered 
and  settlement  made  on  the  exact  first  cost, 
and  $1.00  per  100  lbs.,  commission  added.  It 
is  understood  that  said  Hodge  take  all  of  said 
Allen  &  Co.'s  purchase  of  Haines,  including 
about  20  hogsheads  leaf  which  has  been  priz- 
ed. This  contract  is  made  with  the  under- 
standing that  said  tobacco  Is  to  be  re-dried  at 
the  factory  of  the  Robards  Tobacco  Company, 
and  should  the  government  decide  that  said 
contract  cannot  be  carried  out,  then  this  con- 
tract Is  null  and  void;  said  Allen  &  Co.  to 
serve  notice  on  said  Hodge  within  10  days 
of  said  government  decision.  [Signed]  O.  R. 
Allen  &  Co.  Thomas  Hodge."  Substantially 
the  second  paragraph  as  wu^ded  states  the 
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following  tuctM  aa  the  baala  for  the  coanter- 
clalm:  That  onder  the  foregoing;  contract 
titer  had  porcbaaed  for  the  appellee,  and  de- 
livered to  blm,  600,000  ponnda  of  tobacco,  and 
thlB  be  had  accepted  and  paid  for ;  that  they 
had  the  right,  under  the  contract,  to  purchase 
for  him  400,000  poanda  more  tobacco,  which 
was  required  to  come  up  to  certain  stlpula- 
tloDS  In  regard  to  character  and  quality, 
which  are  not  necessary  to  be  reproduced 
here;  that  appellants  were  In  negotiation 
with  Nlcbolaon  and  Houseman  for  the  pur- 
chase of  VSOfiOO  ponnda  of  tobacco,  which 
they  Intended  to  purchase  on  account  of  the 
contract  between  them  and  appellee;  that 
Nlcbolaon  dc  Houseman  agreed  to  sell  the  to- 
bacco, and  It  conformed  to  the  requirements 
of  the  contract  between  appellants  and  appel- 
lee, but  appellee  fraudulently  and  wrongfully 
objected  to  the  tobacco,  and  Inalsted  that  It 
did  not  conform  to  the  requirements  of  the 
contract  between  him  and  appellants,  and 
then  secretly,  and  without  the  knowledge  of 
appellants,  went  to  Nicholson  &  Houseman, 
and  purchased  the  tobacco  from  them  on  his 
own  account,  thereby  deprlring  appellants  of 
the  commission  which  they  would  have  made 
had  the  tobacco  passed  through  their  hands. 
By  reason  of  which  alleged  wrongful  con- 
duct on  the  part  of  appellee,  appellants  claim- 
ed to  have  been  damaged  In  the  sum  of  $1,- 

In  order  that  the  facts  stated  in  the  sec- 
ond paragraph  of  the  answer  may  be  used 
as  a  counterclaim  against  the  cause  of  action 
act  up  in  the  petition.  It  is  necessary,  under 
section  96  of  the  Code,  that  they  shall  con- 
stitute a  cause  of  action  in  favor  of  the  de- 
fendants against  the  plaintiff,  which  shall 
either  arise  out  of  the  contract  or  transac- 
tion stated  In  the  petition  as  a  foundation 
of  the  plaltifTs  claim,  or  it  must  be  a  cause 
of  action  which  Is  connected  with  the  sub- 
ject of  plaintiff's  cause  of  action.  The  con- 
tract set  up  in  the  petition  is  the  conslgu- 
ment  by  the  plaintiff  to  the  defendants  of 
certain  hogsheads  of  tobacco  to  be  sold  on 
commission;  its  sale  by  them,  and  their 
failure  to  account  for  the  proceeds.  The 
cause  of  action  (assuming  for  the  present 
that  It  Is  such)  stated  in  the  answer  Is  the 
alleged  fraudulent  conduct  of  the  plaintiff 
with  reference  to  nn  entirely  separate  and 
distinct  contract,  made  long  before,  for  the 
purchase  of  tobacco.  Therefore  It  Is  obvious 
that  the  counterclaim  does  not  arise  out  of 
the  contract  or  transaction  stated  in  the  petl- 
tl<«;  nor  do  we  think  It  has  any  connection 
with  the  subject-matter  of  the  cause  of  ac- 
tion set  up  In  the  petition.  There  is  no  sort 
of  connection  that  we  can  see  between  the 
contract  for  the  sale  of  the  tobacco  and  the 
contract  for  the  purchase  of  tobacco.  It  Is 
not  material  that  some  of  the  tobacco  sold 
under  the  contract  stated  In  the  petition  was 
also  purchased  under  the  contract  stated  in 
the  counterclaim.  This  Is  a  mere  coincidence, 
which  cannot  affect  the  matter  one  way  or 
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another.  The  tobacco  actually  purchased 
under  the  contract  stated  In  the  counterclaim 
had  been  recelTed  and  paid  for  by  the  tdaln- 
tlff.  It  was  wholly  his;  and,  so  far  as  the 
contract  of  purchase  with  reference  to  this 
tobacco  was  concerned,  it  was  entirely  clos- 
ed. Now,  afterwards  the  plaintiff  made  an- 
other contract  with  the  defendants,  entirely 
separate  and  distinct  from  the  one  of  pur- 
chase, by  which  he  employed  them  to  sell 
16  hogsheads  of  tobacco  on  commission.  It 
is  obrlouB  that  this  waa  entirely  separate 
and  distinct  from  the  other;  and,  as  said  be- 
fore, the  mere  coincidence  that  some  of  the 
16  hogsheads  had  been  purchased  under  the 
first  contract  does  not  furnish  that  actual 
connection  between  the  two  transactions  re- 
quired by  the  Oode  In  order  to  enable  the  de- 
fendants to  set  up  the  alleged  wrongful  acts 
of  the  plaintiff  In  regard  to  tobacco  other 
than  that  InTolved  In  the  contract  of  sale. 
It  seems  to  us  clear,  therefore,  that  the  alleg- 
ed injury  contained  In  the  second  paragraph 
of  the  answer,  even  If  it  constituted  a  cause 
of  action,  could  not  be  used  as  a  counterclaim 
for  the  reason  that  It  was  in  no  wise  con- 
nected with  the  contract  or  transaction  stat- 
ed in  the  petition. 

Nor  do  we  think  that  the  acts  complained 
of  in  the  second  paragraph  of  the  answer 
constitute  a  good  cause  of  action  against  the 
appellee.  There  Is  nothing  In  the  contract 
for  the  purchase  of  tobacco  which  forbade 
the  appellee  from  becoming  a  purchaser  him- 
self of  any  tobacco  that  he  saw  lit  to  buy. 
and  the  fact  that  the  appellants  were  nego- 
tiating with  Nicholson  &  Houseman  for  150,- 
000  pounds  of  tobacco  did  not  prevent  the 
appellee  from  buying  this  tobacco  if  he  could. 
Nor  can  the  defendants  complain  of  the  al- 
leged fraudulent  acts  of  the  plaintiff  in  ob- 
jecting that  the  tobacco  did  not  come  up  to 
the  standard  contained  In  the  contract  be- 
tween him  and  the  appellants  for  its  pur- 
chasa  Assuming  that  his  objections  were 
wrongful,  they  did  not  bind  the  ai^ellants. 
They  had  positive  rights  under  the  contract 
between  them  and  the  appellee.  After  they 
furnished  him  tobacco  which  complied  with 
the  requirements  of  the  contract,  It  was  not 
for  him  to  say  whether  or  not  he  would  ac- 
cept it.  The  law  would  have  compelled  hira 
to  accept  It;  Therefore  the  appellants  cannot 
complain  of  his  objections  to  the  tobacco; 
because  these  in  no  wise  altered  their  rights 
in  reference  to  the  proposed  trade  between 
them  and  Nicholson  and  Housemaa  If  the 
tobacco  filled  the  requirements  of  the  con- 
tract between  the  defendants  and  plaintiff, 
they  could  have  purchased  it  despite  his  ob- 
jections, and  tendered  it  to  him,  and  he 
would  have  been  compelled  to  accept  it,  or 
answer  to  them  In  such  damages  as  they  re- 
ceived by  reason  of  his  breach  of  the  con- 
tract Moreover,  there  is  nothing  in  the  con- 
tract between  the  appellants  and  appellee 
which  limited  their  purchase  of  tobacco  to 
fill  the  contract  to  the  tobacco,  of  Nicholson 
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&  Houseman,  and  tbey  state  no  reason  wby 
tlw7  might  not,  after  falling  to  get  the  to- 
bacco of  Nicholson  ft  Houseman,  have  pur- 
chased other  tobacco  and  tendered  it  to  the 
plaintiff  under  the  provisions  of  the  contract 
between  them,  and  thus  earned  the  commis- 
sion they  complain  of  haTlng  lost 

We  conclude  that  the  alleged  coonterclalm 
neither  has  the  necessary  connection  with 
the  subject-matter  of  the  canse  of  action 
stated  in  the  petltl<a  required  by'the  Code, 
In  order  that  It  might  be  used  as  a  counter- 
claim, nor  did  the  facts  set  up  constitute  a 
cause  of  action  at  all. 

We  are  of  opinion  that  the  trial  conrt  cor- 
rectly sustained  the  general  demurrer  to  the 
second  paragraph  of  the  answer,  and  his 
judgment  therefore  Is  a£Brmed. 


DESKINS  et  al.  r.  WILLIAMSON  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  20,  1907.) 

1.  Wills— Con  sTBtronoH— Estate   Dbtisku— 

DEntASIBUE  Fex. 

Testator  devised  certain  property  to  his 
widow  for  life,  or  widowhood,  and  then  made 
specific  devises  to  his  children  by  his  second 
wife,  who  were  minors  at  the  date  the  will  was 
executed,  providing  that  the  land  should  be  held 
intact  ontll  such  children  became  of  age,  or 
married,  when  the  iMrtton  allotted  to  each 
should  be  turned  over  to  him,  but  that,  should 
any  of  such  children  die  withont  heirs,  the  por- 
tion of  those  80  dying  should  be  equally  divided 
between  the  otbets.  Held,  that  the'  period  of 
distribution  having  been  postponed  until  after 
the  devisees  reached  majority,  the  devises  did 
not  create  in  them  a  defeasible  fee,  but  that 
such  of  the  devisees  as  survived  the  testator  and 
became  of  axe  took  an  absolute  fee  in  the  land 
devised  to  them,  though  they  subsequently  died 
withont  issue. 

2.  Samb. 

■  In  the  construction  of  a  will,  the  instrument 
most  be  read  as  a  whole,  and  each  part  so 
constmed  as  to  give  effect  to  every  other  part, 
when  this  can  be  done  without  violating  the 
plain  expressed  Intent  of  the  testator. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  Si  962-967.] 

8.  Same— Pebiod  of  DiSTBiBirnoit. 

Where  the  distribution  of  an  estate  is  not 
to  take  effect  until  some  time  after  testator's 
death,  words  of  survivorship,  in  the  absence  of 
a  contrary  intention,  will  be  constmed  as  re- 
ferring to  the  period  of  distribution. 

Appeal  from  drcnlt  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Eva  Desklns  and  others  against 
W.  J.  Williamson  and  others.  From  a  judg- 
ment for  defendants,  plaintUFs  appeal.  Af- 
firmed. 

James  M.  Koberson  and  John  F.  Butler, 
for  appellants.  Hager  ft  Stewart,  for  appel- 
Iee& 

LASSINQ,  J.  TbiB  litigation  inrolves  the 
construction  of  the  following  clauses  of  the 
will  of  Benjamin  WllUamBon,  deceased: 

"I  give  to  my  wife  Snsanah  the  farm  I 
now  live  on  from  a  certain  line  made  be- 
tween myself  and  son  Benjamin  Williamson, 
down  the  river  by  a  large  elm  standing  on 
the  bank  of  the  river  at  the  lower  end  of  the 


bottom,  thence  from  the  elm  to  a  small  buck- 
eye at  the  foot  of  the  ridge  thence  strait 
with  that  oonrse  to  the  top  of  the  point  to  my 
back  line,  during  her  natural  Wte  In  widow- 
hood, and  If  die  shall  Intermarry  with  any 
person  then  her  right  to  the  above-named 
land  to  cease  and  that  she  be  tnmed  out  oC 
possession  and  the  right  to  be  vested  in  my 
son  EYeeman. 

"Further,  my  son  Freeman  Is  to  have  the 
management  of  said  farm  with  his  mother, 
further,  that  my  wife  Susanah  and  her  son 
Freeman  has  the  management  of  all  my  land 
nntll  my  other  heirs  shall  become  of  lawfnl 
age  or  diall  marry,  then  for  each  one  to  have 
possession  of  his  own  part,  and  that  tlie 
family  all  remain  on  the  land  and  that  they 
shall  be  maintained  from  the  proceeds  of  said 
land  by  their  working  to  make  them  support. 

"I  also  give  my  wife  Susanah,  one  borse, 
four  cows,  twenty  head  of  bogs,  ten  head  of 
sheep  and  all  farming  tools  and  all  my 
household  furniture  during  her  natural  life 
In  widowhood,  at  the  end  of  that  then  for  It 
to  belong  to  my  son  B'reeman  and  also  tbe 
land  berenntofore  named. 

"Next.  I  give  to  my  son  Hammond  my 
lands  bounded  as  follows  to  wit:  Beginning 
on  a  large  elm  on  the  bank  of  the  river 
heretofore  mentioned  in  the  first  lot  Thence 
to  a  buckeye  on  the  foot  of  the  ridge  thence 
the  same  course  to  the  top  of  the  ridge  to 
my  back  line.  Thence  mnnlng  up  James 
Branch  with  my  line  to  the  head  of  the  first 
left-hand  fork  of  said  branch,  thence  around 
the  head  of  same  to  the  top  of  the  fork  ridge, 
thence  down  said  ridge  nntll  opposite  a 
spring  that  is  on  Marlon  James  Branch. 
Thence  mnnlng  said  branch  to  a  beech  and 
sngar  tree  close  the  spring  across  said 
branch.  Thence  up  the  fork  ridge,  below 
right-hand  fork,  to  the  first  cliff  of  rocks. 
Thence  with  the  top  of  ridge  to  my  ba(& 
line.  Thence  running  down  the  river  with 
my  line  to  the  lower  end  of  my  lands.  Thence 
down  the  ridge  to  the  river.  Thence  up  the 
river  to  the  beginning.  Also  one  horae,  sad- 
dle and  bridle,  one  rifle  gun. 

"Next  I  give  to  my  son  Julius  all  my 
lands  lying  on  James  branch  that  I  have  not 
given  my  son  Hammond.  Also  cme  horse, 
bridle  and  saddle  and  one  rifle  gun. 

"Next  I  give  my  daughter  Eva  the  snm  of 
three  hundred  dollars  cash  instead  of  any 
lands,  and  one  horse,  saddle  and  bridle  to  be 
raised  out  of  my  personal  estate  If  there 
should  be  a  sufficiency  to  make  It  if  not  my 
executors  Is  to  take  from  the  lands  divided 
between  the  other  heirs  an  equal  proportion 
of  timber  to  make  the  money  from  each  stiare 
until  the  three  hundred  dollars  is  raised  and 
if  there  should  be  any  more  personal  pnqterty 
left  after  paying  this  three  hundred  dollars 
my  executor  Is  to  sell  It  and  that  portion  of 
my  estate,  equally  divided  between  my  son 
Freeman,  son  Hammond,  aoa  Joliua  and 
daughter  Eva. 
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"Next  I  win  tn  case  shonld  either,  my  son 
Freeman,  or  son  Hammond,  or  son  Jnllas  or 
dani^ter  Era  should  die  without  any  heirs 
their  part  or  porti«m  is  to  be  equally  divided 
between  the  others  of  the  four  named  yoimK- 
eat  children  by  my  wife  Snsanah." 

Appellant,  Eva  Desklns,  filed  suit  in  the 
Pike  drcnlt  court  wherein  she  alleged  that 
her  brothers  Hammond  and  Julius  had  died 
leaving  no  child  or  children  surviving  them, 
and  that  under  the  provisions  of  the  will  of  her 
father,  as  above  set  out,  they  each  took  only 
a  defeasible  fee  in  the  lands  willed  to  them, 
and  that  as  they  each  died  childless  their 
title  to  said  lands  reverted  to  and  vested  In 
berself  and  her  brother  B^eeman;  that  the 
lands  In  question  were  in  the  possession  of  the 
defendants  W.  J.  and  Ben.  Williamson,  who 
were  claiming  same  under  a  sherifTs  deed. 
She  further  alleged  that  through  fraud  and 
deceit  practiced  upon  her  by  her  brother 
Julius  Williamson  and  others  she  had  been 
tndnced  to  execute  a  deed  divesting  herself 
of  title  to  said  lands.  She  sought  a  cancel- 
lation of  this  deed,  and  also  asked  that  the 
sberltPs  deed,  under  which  the  defendants 
claimed  title  to  said  land  be  adjudged  of  no 
binding  force  and  effect;  that  she  and  her 
brother  Freeman  be  adjudged  the  joint  own- 
ers of  the  land  In  question.  Freeman  Wil- 
Ilamson  answered,  adopting  the  allegations 
of  the  petition,  and  asked  that  his  answer 
be  made  a  cross-petition  against  his  codefend- 
ants,  and  that  he  be  adjudged  the  owner  of 
one-half  of  the  land  in  question.  The  de- 
fendants, W.  J.  and  Ben.  Williamson,  joined 
Iflsne  with  plaintiff  and  her  brother  Freeman 
on  each  material  allegation  in  the  pleading, 
and  pleaded  affirmatively  that  they  were  own- 
ers, by  purchase,  of  the  land  in  question,  and 
set  out  their  title  at  some  length.  They  also 
pleaded  that  at  the  date  of  the  execution  of 
the  will  In  question  the  four  children  of 
decedent,  Benjamin  Williamson,  deceased,  by 
hlfl  second  wife,  were  all  infants,  the  young- 
est being  14  years  of  age;  that  the  lands 
were  held  intact,  as  the  will  provided  they 
abould  be,  until  the  children  became  of  age, 
when  the  portion  allotted  to  each  was  turn- 
ed over  to  him ;  and  that  each  of  the  children 
having  outlived  the  testator,  and  lived  to 
reach  his  majority,  and  became  possessed 
of  his  land,  the  title  to  each  became  absolute, 
and  was  not  subject  to  be  defeated  by  any 
fnrther  contingency.  The  material  allega- 
tions of  the  answer  were  traversed  by  reply, 
and  the  case  was  submitted  for  Judgment  on 
demurrer  filed  by  defendants.  The  court,  evi- 
dently being  of  opinion  that  the  verdict  "dy- 
ing without  any  heirs"  meant  dying  during 
the  life  of  the  testator,  or  before  devisees 
reached  thdr  majority,  which  was  the  period 
fixed  for  distribution,  and  Hammond  and 
Julias  each  having  outlived  their  father,  and 
each  having  lived  until  he  became  21  years 
of  age,  his  title  to  said  land  became  perfect 
In  blm  and  was  not  subject  to  be  defeated 


by  his  dying  thereafter  without  leaving  a 
child  or  children  surviving  him,  sustained 
the  demurrer,  and  dismissed  the  petition,  with 
Judgment  for  costs.  Plaintiff  and  her  brother 
Freeman  appeal. 

As  no  two  wills  are  apt  to  be  alike  In  all 
respects,  no  hard  and  fast  rule  for  their  con- 
struction can  be  adopted.  However,  certain 
principles  have  been  established  in  the  con- 
struction of  wills  which  serve  as  a  guide  or 
aid  in  arriving  at  the  Intention  of  the  testa- 
tor. The  first  of  these  principles  is  that  the 
will  must  be  read  as  a  whole,  and  each  part 
so  construed  as  to  uphold  and  give  eflTect  to 
every  other  part,  when  this  can  be  done  with- 
out violating  the  plain  intention  of  the  testa- 
tor as  expressed  in  the  language  of  the  wlIL 
In  Interpreting  and  determining  what  the 
testator  meant  when  using  the  language 
which  he  did  In  the  latter  part  of  his  will, 
to  wit.  If  either  of  them  "should  die  without 
any  heirs,"  we  must  consider  any  and  all 
other  parts  of  the  will  that  will  throw  any 
light  upon  and  aid  in  determining  Just  what 
the  testator  meant  by  the  use  of  these  words. 
From  the  other  clauses  of  the  will  quoted,  it 
is  clear  that  the  testator  desired  and  intend- 
ed that  all  of  bis  land  should  go  to  his  four 
children  by  his  last  wife,  evidently  having 
theretofore  made  provision  for  his  children 
by  his  first  wife.  His  wife  was  to  have  the 
use,  during  her  life  or  widowhood,  of  this 
land,  the  family  was  to  be  kept  Intact  on  the 
farm,  and,  although  he  set  apart  certain 
property  for  each  of  his  said  four  children 
by  his  last  wife,  he  expressly  provided  that 
they  were  not  to  have  possession  of  this  prop- 
erty until  they  arrived  at  the  age  of  21  years 
or  married.  At  the  time  of  the  execution  of* 
the  will  all  of  these  children  were  under 
age.  He  evidently  desired  that  they  keep 
together  at  the  home  under  the  Influence  of 
their  mother,  during  their  minority,  or  until 
they  married,  and  he  postponed  the  period  of 
division  until  that  date.  Reading  these  claus- 
es together,  It  Is  plain  that  when  the  tes- 
tator used  the  words,  "should  die  without 
any  heirs,"  he  had  reference  to  their  dying 
before  he  died,  or  before  they  reached  their 
majority  or  married,  if  th^  should  marry  be- 
fore reaching  their  majority  or  before  he 
died,  and  left  no  child  or  children  surviving 
them.  He  was  not  intending  to  limit  the  es- 
tate which  be  gave  them.  He  was  merely, 
limiting  the  division  of  his  landed  estate  to 
such  of  the  four  children  as  should  be  living 
when  the  period  fixed  for  distribution  should 
arrive.  This  is  the  only  fair  construction 
that  can  be  placed  upon  the  language  of  the 
will;  but,  if  there  was  a  doubt  upon  this 
point,  then,  since  the  law  favors  vested,  rath- 
er than  contingent,  estates,  this  doubt  should 
be  resolved  against  the  contention  of  appel- 
lants and  in  favor  of  that  of  appellees. 

Appellants  Insist  that  they  are  supported 
by  the  fourth  rule  of  construction  laid  down 
by  this  court  in  the  case  of  Harvey  v.  Bell, 
118  Ky.  512,  81  S.  W.  071,  which  la  as  Col- 
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lows-:  "Where  thice  la  no  Intervening  estate, 
and  no  other  period  to  which  the  words,  'dy- 
ing without  issue,'  can  be  reasonably  referred, 
they  are  held  In  the  absence  of  something  In 
the  will  evidencing  a  contrary  Intent  to  cre- 
ate a  defeasible  fee,  which  Is  defeated  by  the 
death  of  the  devisee  at  any  time  without  issue 
then  living."  It  will  be  observed  that  In  the 
will  under  consideration  the  period  of  dis- 
tribution is  postponed  until  the  legatees 
reach  their  majority,  or  marry,  so  that  the 
will  itself  provides  a  ^ttled  and  distinct 
period  of  time  to  which  the  words  "dying 
without  any  heirs"  are  referable,  and,  this 
being  true,  the  authority  of  Harvey  v.  Bell, 
relied  upon,  does  not  apply.  This  case  Is 
very  much  like  the  case  of  Ferguson  v.  Thorn- 
ason,  87  Ky.  519,  9  S.  W.  714,  in  which  this 
court  held  that:  "Where,  however,  the  gift 
is  not  to  take  effect  until  the  termination  of 
a  particular  estate,  or  the  distribution  of  the 
estate  is  to  take  place  at  some  time  subsequent 
to  the  testator's  death,  then  the  most  natural 
meaning  is  that  the  words  of  survivorship  re- 
late to  the  period  of  distribution."  In  that 
case  the  court  held  that  at  the  period  of  dis- 
tribution the  devisees  took  a  fee  simple  title 
to  the  property.  So,  In  the  case  under  con- 
sideration, we  are  of  opinion  that  when  Ham- 
mond Williamson  and  Julius  Williamson 
reached  their  majority  and  came  In  posses- 
sion of  the  lands  which  their  father  bad  will- 
ed to  them,  they  took  a  fee  simple  title  to 
same. 

Prom  the  conclusion  which  we  have  reach- 
ed In  the  construction  of  the  will,  it  becomes 
unnecessary  to  consider  the  other  Issues  rais- 
ed by  the  pleading,  and  before  us  on  this  ap- 
peal. 

Judgment  affirmed. 


EASTERN   KENTUCKY   GOAL  LANDS 

CORP.   V.   OOMMONWEAI/rH 

(four  cases). 

(Court  «f  Appeals  of  Kentucky.    Dec.  20,  1907.) 

•1.  ApPBAi  —  JuBisDicTioN  — Decision  of  Ih- 

TEBUEDIATE   COUBT— CONCLUSIVENESS. 

Acts  1906,  p.  115,  c.  22,  art.  3,  i  1,  makes 
it  the  duty  of  an  owner  or  claimant  of  land  to 
pay  all  the  taxes  which  have  been  or  should  have 
been  assessed  against  him  as  of  the  years  1901- 
1905,  inclusive,  and  provides  that  failure  to 
list  for  assessment  or  failure  to  pay  the  taxes 
chai'ged  for  any  three  of  the  years  shall  be  cause 
for  forfeiture  to  the  commonwealth  of  his  title, 
which  cause  of  forfeiture  shall  be  extinguished 
if  the  owner  shall  cause  the  land  to  be  assessed 
for  taxation  before  March  1,  1907.  Section  2 
provides  that  the  ascertainment  of  the  amount  of 
taxes  unpaid  and  assessments  required  by  the 
preceding  section  shall  be  made  by  the  county 
court  on  the  application  of  the  owner,  that 
either  the  petitioner  or  tlie  commonwealth  may 
appeal  to  the  circuit  court,  and  that  the  finding 
of  the  circuit  court  shall  be  conclusive  and  not 
subject  to  appeal.  Ky.  St.  1903,  t  950,  allows 
appeals  to  the  Court  of  Appeals  where  the  title 
to  land  is  involved  or  the  amount  in  controversy 
is  not  len  than  |200,  and  from  all  other  final 
orders  and  judgments.  Held,  that  the  Court  of 
Appeals  had  jurisdiction  of  an  appeal  from  a 


Judgment  of  the  circuit  court,  on  amieal  from  tbe 
county  court,  refusing  to  list  laniu  on  petition 
under  section  2,  in  that  the  petition  was  not  suf- 
ficient under  the  statute;  the  word  "finding" 
relating  to  the  fixing  of  the  value  of  tba  property 
assesBM  alone. 

2.  Taxa.tioh  —  Assessment —GoNsnTunoNAi, 
OrncEBS— Powers — Statutobt  Pbovisions. 

Acts  1906,  p.  115,  c.  22,  art.  3,  {  1,  makes 
it  the  duty  of  an  owner  or  claimant  of  land  to 
pay  all  taxes  which  have  beea  or  should  have 
been  assessed  against  bim  as  of  the  years  1901— 
1905,  inclusive,  and  provides  that  failure  to  list 
the  land  for  assessment  or  to  pay  the  taxes 
charged  as  of  any  three  of  those  years  shall  be 
cause  of  forfeiture  of  his  title  to  the  common- 
wealth, which  cause  of  forfeiture  shall  be 
extinguished  if  the  owner  shall  cause  the  land 
to  be  assessed  before  March  1,  1907.  Section 
2  provides  for  the  ascertainment  of  the  amount 
of  taxes  unpaid  and  assessments  required  by  the 
preceding  section  by  the  county  court  on  ap- 
plication of  the  owner.  Section  3  provides  that, 
if  the  owner  shall  fail  to  have  tbe  land  assessed, 
the  commonwealth's  attorney  shall  institnte  m. 
proceeding  to  forfeit  the  same  to  the  common- 
wealth. Section  4  provides  for  a  purchase  back 
by  the  owner  of  the  title  so  forfeited  on  asce^ 
tainment  by  the  county  court  of  the  amount  of 
unpaid  taxes.  Const  S  227,  creates  the  office 
of  assessor,  bnt  does  not  define  his  duties.  Sec- 
tion 172  provides  for  punishing  "any  officer  or 
other  person  authorized  to  assess  values  for  tax- 
ation' who  shall  willfully  commit  any  error. ' 
Held,  that  the  act  is  not  unconstitutional,  on 
the  ground  that  tt  takes  from  the  assessor,  a  ooo- 
stitutional  officer,  the  power  conferred  on  him 
alone  by  the  Constitution  to  assess  real  estate; 
the  Constitution  seeming  to  imply  that  the  Leg- 
islature may  provide  other  persons  to  assess 
property. 

3.  Statdtes  —  Spbciai.  Legislation— <X.a8Si- 
nOATioN  or  Subject— Taxation. 

The  act  is  not  in  violation  of  Const.  |  59. 
prohibiting  local  and  special  legislation,  thongh 
it  may  not  apply  to  every  county  in  the  state ; 
the  classification  of  the  subject,  lands  which 
have  been  omitted  from  taxation  for  a  great 
many  years,  being  a  legitimate  exercise  of  leg- 
islative discretion. 

[Eld.  Note.— For  cases  In  point,  see  Gent.  Die. 
vol.  44,  Statutes,  H  106,  106.] 

4.  Taxation— CoHSTiTunoNAi,  Requirements 
—Public  Pukposbs. 

Acta  1906,  p.  124,  c.  22,  I  6,  i«ovides  that 
all  title  proceeded  against  and  forfeited  to  the 
commonwealth,  and  not  purchased  by  the  owner 
under  section  4,  is  thereby  vested  in  any  person 
who  has  had  adverse  possession  for  five  yeaiB 
and  paid  the  taxes.  S^ion  7  provides  that  all 
title  vested  in  tbe  commonwealth,  and  not  pur- 
chased back  under  section  4,  nor  vested  in  the 
occupant  under  section  6,  shall  be  sold  to  the 
highest  bidder,  and  out  of  the  money  so  realised 
shall  be  paid  the  commissioner's  fee  and  a  rea- 
sonable attorney's  fee.  Held,  that  the  act  was 
not  in  violation  of  Const.  |  171,  that  taxes  shall 
be  levied  for  public  purposes  only,  on  the  ground 
that  investing  tbe  occupant  with  the  forfeited 
title  shows  that  he  is  tne  intended  recipient  of 
the  tax,  and  that  the  payment  of  a  part  of  the 
proceeds  to  the  officers  representing  the  state  is 
also  a  provision  for  their  private  purposes ;  such 
contention  confusing  the  tax  levied  on  the  lands 
and  the  disposition  thereof  after  forfeiture. 

6.  Statutes— Expression  in  Titlk  or  Sub- 
ject or  Act. 

The  revenue  law  of  1906,  the  title  of  which 
is  "An  act  relating  to  revenue  and  taxation,"  is 
not,  as  to  page  115,  c.  22,  art.  3,  in  violation  of 
Const.  §  51,  requiring  an  act  to  relate  to  but  one 
subject,  which  shall  oe  expressed  in  its  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  44.  Statutes,  U  127.  173,  174.] 
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e.  States  — OoHPAcra  Bktwuer  —  Viouinoii 
or  ViBQiRiA  CovFACi— Taxation. 

Hie  yirglnia  Compact  provides  that  all 
private  rights  and  interests  in  lands  over  which 
Virginia  surrendered  sovereignty,  derived  from 
the  laws  of  Virginia,  shall  remain  valid  and 
secure  under  the  laws  of  the  proposed  state  of 
Kentuckj.  HOd^  that  Acts  1906.  p.  US,  c.  22, 
relating  to  taxation  of  lands  in  the  state,  was 
not  in  violation  of  the  Compact;  patents  to 
land  issued  bv  Virginia  being  subject  to  the  right 
and  power  of  the  sovereign  to  compel  the  pay- 
ment of  taxes  on  the  land  in  the  future  and  to 
the  correlative  power  to  forfeit  the  title  aa  a 
penalty  for  nonpayment. 

T.  TazATIOH— CONBTITUTIORAI.  Rkquibkkxrib 
— URiroKinTT— DouBix  Taxation. 

Acta  1906,  p.  115,  c  22,  art.  3,  I  1,  provid- 
ing that  an  owner  or  claimant  of  land  shall 
pay  all  taxes  which  have  been  or  should  have 
Been  assessed  against  him  for  the  years  1901- 
1906,  inclusive,  and  that  the  fact  that  the  land 
kaa  been  listed  for  taxation  or  the  taxes  have 
been  iwid  therepn  by  another  claimant  shall  not 
relieve  him,  is  not  in  violation  of  the  constitu- 
tional requirement  that  taxation  shall  be  uni- 
form, as  being  double  taxation. 

&   CORBTTTDTIONAI,    LAW  —  DUI   PBOCXSS    Of 

Ijaw— Taxation. 

Tlie  act  is  not  in  violation  of  the  federal  and 
state  Constitutions,  as  tliat  it  does  not  constitute 
dne  process  of  law. 

9.  Same— Ex  Post  Facto  Laws. 

The  act  is  not  an  ex  post  facto  act;  the 
fallnre  to  list  in  the  years  1001-1905,  inclusive, 
not  working  a  forfeiture,  but  the  failure  after 
the  passage  of  the  act  In  1906  to  thereafter  list 
the  property  for  those  years. 

10.  Same— Rktbobpectivb  Taxation. 

The  act  is  not,  because  imposing  retrospec- 
tive taxation,  in  violation  of  either  the  state  or 
federal  Constitutions. 

11.  Statptxb— Vauditt— Rbvibw  or  Pouor 
or  Leoislatubb. 

Though  the  objections  to  an  act,  that  it  is 
harsh,  oppressive,  and  uninst,  were  well  found- 
ed, they  woald  afford  no  basis  for  declaring  the 
act  invalid,  since  the  policy  of  the  Legislature 
may  be  looked  into  by  the  courts  for  the  pur- 

Sose  only  of  interpreting  statutes,  and  not  of 
eclaring  their  invalidity. 
[BJd.  Note.— For  coses  in  point,  see  Cent  Dig. 
vol.  44,  Statntee,  S|  46,  282;    vol.  10,  Constitu- 
tional Law,  {  131.] 

12.  Taxation  —  Assessment— Psooeedinos  to 
List— ftcmciKRCT  of  Petition. 

.  Acts  1906,  p.  115,  c.  22,  art.  8,  |  1,  makes 
It  the  duty  of  an  owner  or  claimant  of  land  to 
pay  all  the  taxes  which  have  been  or  should  have 
been  assessed  against  him  for  the  years  1901-- 
1905,  inclusive ;  and  section  2  provides  that  the 
aacertainment  of  the  amount  of  taxes  unpaid  and 
tbe  assessments  reqnired  by  the  preceding  sec- 
tion shall  be  made  by  the  connty  conrt  on  ap- 
plication by  the  owner  by  verified  petition,  m 
which  the  land  shall  be  described  so  aa  to  be 
identified.  A  petition  filed  under  section  2  lil- 
t^^ed  tbht  the  petitioner  claimed  to  be  the  owner 
of  the  therein  described  tracts  of  lanJ,  but  not 
of  the  improvements  thereon  nor  of  the  surface 
of  certain  parts  of  each  tract,  following  which 
was  a  description  by  calls  and  distances,  and 
the  petition  then  set  oat  the  patents  and  instru- 
ments through  which  petitioner  derived  title,  and 
alleged  that  the  lands  had  not  been  listed  for 
taxation  for  any  of  the  years  1901-1905,  incln- 
Kive,  by  petitioner,  but  that  parts  had  been 
listed  by  others,  and  the  taxes  paid.  Held,  that 
the  petition  was  defective,  in  that  it  showed  only 
that  petitioner  was  "an  owner,"  and  did  not 
show  of  what  part  or  in  what  proportion  and  by 
whom  the  remaining  portions  were  owned. 
18.  Same. 

The  petition  was  defective,  in  that  it  did 
not  "so  describe  the   land  proposed  to  be  as- 


["  as  that  "it  coold  be  identified,"  since  the 
interest  of  the  listing  owner,  if  he  owns  less  tlian 
the  entire  tract,  must  be  so  described  as  that 
it  can  be  idoitined. 

14.  Same. 

The  petition  was  defective,  in  that,  show- 
ing that  the  patent  boundaries  described  lay  only 
partly  in  the  county  wherein  it  was  proposed  to 
list  the  land,  it  did  not  show  In  what  part  of 
the  county  the  parts  to  be  assessed  lay,  nor 
where  the  ezduded  parts,  which  it  was  admitted 
did  not  belong  to  the  petitioner,  lay. 

15.  Same.  ,      . 
It  is  not  an  answer  to  the  defects  in  the 

petition  that  tlie  taxpayer  did  not  know  bis  prop- 
erty or  its  description,  nor  that  it  would,  be  too 
expulsive  for  him  to  make  the  necessary  investi- 
gation. 

Appeals  from  Circuit  Court,  Pike,  Floyd, 
Knott,  and  Letcher  Counties. 

"To  be  oflScially  reported." 

Separate  proceedings  by  the  Eastern  Ken- 
tucky Coal  Lands  Corporation,  in  the  coun- 
ty courts  of  the  four  above-named  counties, 
against  the  commonwealtli,  to  list  for  taxa- 
tion certain  lands  under  Acts  1906,  pi.  115, 
c.  22,  art  3.  The  county  courts  refused  to 
list  the  lands  on  the  ground  that  the  peti- 
tions were  not  sufiScient,  and  on  appeal  to 
the  circuit  courts  the  same  conclusion  was 
reached,  and  the  Coal  Lands  Corporation  ap- 
peals. The  appeals  were  heard  together, 
and  Judgment  in  each  proceeding  affirmed. 

Wm.  J.  Hendrlck,  Hoppin  ft  B«rard,  Ha- 
selrigg,  Chenault  &  Hazelrlgg,  John  Harris 
Hendrlck,  and  Robert  L.  Miller,  for  appel- 
lant N.  B.  Hays,  Atty.  Oen.,  Cbas.  B.  Mor- 
ris, Hager  &  Stewart  T.  H.  Paynter,  W.  H. 
Wadswortb,  David  Baird,  Z.  T.  Vinson,  Bd- 
ward  W.  Hlnes,  and  C.  C.  McCbord,  for  the 
Commonwealth. 

O'BIIAR,  O.  J.  These  four  appeals,  pre- 
senting a  common  question,  are  heard  togeth- 
er. They  Involve  the  constitutionality  and 
oonstmctlon  of  article  3  of  the  revalue  law 
passed  by  the  General  Assembly  of  1906. 
Laws  1906,  p.  115,  c.  22.  For  a  full  study 
and  understanding  of  that  article.  It  is  set 
out  complete,  and  Is  as  follows: . 

"Section  1.  It  shall  be  the  du^  of  every 
owner  or  claimant  of  land  to  pay  all  the 
taxes  which  have  been  assessed,  and  which 
should  have  been  assessed,  against  him,  and 
those  under  whom  he  claims,  as  the  owner  or 
claimant  of  said  land  as  of  the  15th  day  of 
September,  1001,  the  15th  day  of  September, 
1902,  the  15th  day  of  September,  1<J08,  the 
Ist  day  of  September,  1904,  and  the  1st  day 
of  September,  1005;  and  If  the  said  owner 
or  claimant,  or  those  under  whom  he  claims, 
lias  failed  to  list  said  land,  or  any  part 
thereof,  for  taxation,  as  of  said  dates,  or 
any  of  them.  It  shall  be  his  duty  to  have 
same  assessed  and  listed  for  taxation,  in  the 
manner  and  within  the  time  hereinafter  pro- 
vided, as  of  each  of  said  dates  for  which 
the  assessment  has  beoi  omitted,  and  to  pay 
the  taxes,  interest  and  penalties  thereon  as 
herein  provided.  The  fact  that  said  land  has 
been  listed  tor  taxation,  w/tbe^xes  liave 
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been  paid  thereon  by  another  claimant,  shall 
not  reliere  against  the  duty  herein  impoBed. 
If  any  such  owner  or  claimant,  or  those  un- 
der whom  he  claims,  has  failed  to  list  such 
land  for  assessment  and  taxation,  as  of  any 
three  of  said  dates,  or  has  failed  to  pay  the 
taxes  charged,  or  which  should  have  been 
charged  against  him,  or  those  under  whom  he 
claims,  as  the  owner  or  claimant  thereof  up- 
on said  dates,  for  any  three  of  the  years  for 
which  said  assessments  were  or  should  have 
been  made,  said  owner  and  claimant  and 
those  under  whom  he  claims  are  hereby  de- 
clared to  be  delinquent;  and  such  failures, 
or  either  of  them,  shall  be  cause  for  the  for- 
feiture and  transfer  to  the  commonwealth  of 
his  said  claim  and  title  thereto.  In  a  proceed- 
ing to  be  instituted  for  that  purpose,  as  here- 
inafter provided.  But  said  cause  for  for- 
feiture shall  be  extinguished  If  said  owner  or 
claimant,  his  heirs,  representatives,  or  as- 
signs, shall,  within  the  time  and  In  the  man- 
ner in  this  article  provided,  cause  said  land 
to  be  assessed  for  taxation,  and,  on  or  before 
March  1,  1907,  pay  the  taxes  charged,  and 
which  should  have  been  charged  against  him, 
or  against  those  under  whom  he  claims,  as 
the  owner  or  claimant  thereof,  for  each  and 
all  of  said  five  years,  for  which  be  or  those 
under  whom  he  claims  are  delinquent,  to- 
gether with  the  interest  and  penalties  pro- 
vided by  law  in  case  of  the  redemption  of 
land  sold  for  the  non-payment  of  taxes. 

"Sec.  2.  The  ascertainment  of  the  amount 
of  taxes  unpaid  and  the  assessments  required 
by  the  preceding  section  shall  be  made  by 
the  county  court  of  the  county  wherein  the 
land  lies,  upon  the  application  of  said  owner 
or  claimant,  by  a  petition  verified  by  himself 
or  his  agents,  filed  in  said  court  on  or  before 
January  1,  1907,  in  which  the  land,  sought 
to  be  charged  shall  be  described,  so  as  to  be 
Identified,  and  the  years  for  which  it  was 
not  listed  and  the  years  in  which  the  taxes 
were  not  paid  shall  be  stated,  and  in  which 
also  shall  be  stated  the  grant  under  which 
he  claims,. if  he  derives  title  from  a  grant, 
and  the  Instrument  through  or  the  manner 
In  which  the  title  devolved  upon  him.  Said 
application  shall  be  set  for  hearing  upon  a 
day  to  be  fixed  by  the  applicant,  not  less 
than  ten  nor  more  than  twenty  days  after 
the  filing  of  the  petition,  of  which  he  shall 
give  at  least  ten  days'  written  notice  to  the 
county  attorney,  whose  duty  it  shall  be  to 
attend  said  hearing  and  represent  the  state 
and  county;  for  which  service  he  shall  re- 
ceive as  compensation  ten  per  centum  of 
the  amount  ultimately  collected  by  sale  or 
otherwise,  by  virtue  of  such  delinquency.  It 
shall  be  the  duty  of  the  county  court  to  de- 
cide upon  said  application  in  a  summary 
manner,  upon  such  evidence  as  may  be  offer- 
ed, having  due  regard  to  the  value  of  adja- 
cent property  as  of  said  dates,  and  to  ascer- 
tain the  amount  of  unpaid  taxes  which  the 
applicant  and  those  under  whom  he  claims 
should  have  paid  tor  any  and  all  ct  said 


years,  whether  assessments  were  originally 
made  as  of  said  dates  or  not  Upon  finding 
the  amount,  the  court  shall  also  ascertain 
the  proportion  of  such  taxes  due  for  county 
and  state  purposes  at  the  rates  fixed  by  law 
for  snch  years;  and  shall  cause  a  record  of 
the  findings  to  be  made  on  the  order  book  of 
the  court,  and  certified  to  the  Auditor  of  the 
State  and  county  cl«rk.  Should  the  court 
find  that  the  land  had  been  assessed  against 
such  owner  or  claimant,  or  those  under 
whom  he  claims,  as  of  any  of  said  dates.  It 
shall  accept  such  aasessments  as  a  basis  up- 
on which  to  ascertain  the  amount  of  unpaid 
taxes  for  the  year  such  assessment  may  have 
been  made.  Either  the  petitioner  or  the  com- 
monwealth, feeling  aggrieved  by  the  flnding 
of  the  county  court,  shall  have  the  right  to 
take  an  appeal,  within  thirty  days  after  the 
entry  of  the  finding  of  the  county  court,  to 
the  circuit  court  for  said  county,  in  the  man- 
ner that  other  appeals  are  taken,  except  that 
no  bond  shall  be  required  of  the  common- 
wealth. It  shall  be  the  duty  of  the  circuit 
court  to  hear  and  determine  said  application 
de  novo,  and  to  give  it  precedence  over  all 
other  civil  business  in  said  court  The  find- 
ing of  the  circuit  court  shall  be  conclusive 
and  not  subject  to  appeal.  A  copy  of  tbe 
findings  shall  be  certified  to  the  Auditor  of 
the  State  and  to  the  clerk  of  the  county 
court  As  soon  as  tbe  time  for  appealing 
from  the  finding  of  the  county  court  has  ex- 
pired, if  no  appeal  Is  taken,  or  as  soon  as 
the  final  order  of  the  circuit  court  Is  entered, 
if  an  appeal  is  taken,  the  obligation  of  said 
owner  or  claimant  to  pay  the  taxes  therein 
called  for,  with  Interest  and  penalties,  as 
provided  by  law  for  the  redemption  of  land 
sold  for  the  nonpayment  of  taxes,  shall  be 
complete;  and  the  same  shall  be  paid  to  the 
sheritC  at  the  county  within  thirty  days  there- 
after. Provided,  however,  that  If  in  a  i«t>- 
ceedlng  hereunder  begun  within  the  time  al- 
lowed, the  amount  payable  by  the  delinquent 
shall  not  be  finally  determined  until  within 
less  than  thirty  days  before  March  Ist,  1907, 
or  until  after  said  date,  then  the  right  of  for- 
feiture as  set  out  In  section  1  of  this  article 
shall  not  be  complete  in  the  commonwealth, 
unless  and  until  said  delinquent  shall  have 
failed  to  pay  said  amount.  Interest  and  pen- 
alties, for  thirty  days  after  the  entry  of  said 
order.  Upon  collecting  said  taxes,  interest 
and  penalties,  the  sheriff  shall,  after  paying 
the  costs  of  the  proceedings  and  retaining  the 
commission  allowed  by  law  for  himself,  pay 
over  And  account  for  the  remainder  to  the 
Auditor  of  the  State  and  to  the  county.  In 
the  same  manner  and  subject  to  the  same  re- 
sponsibilities of  himself  and  hie  bondsmen  as 
in  the  case  of  other  taxes  collected  by  him. 
Out  of  the  amount  so  paid,  there  shall  be  paid 
to  the  county  attorney  ten  per  centum  there- 
of and  an  additional  ten  per  centum  to  tbe 
commonwealth's  attorney,  should  an  appeal 
have  been  prosecuted  to  the  circuit  court 
"Sec.  8.    If  any  such  owner  or  claimant 
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shall  fall  to  have  said  land  aaaeued,  or  fall 
to  pay  tbe  taxes  charged,  or  which  should 
have  be«i  charged  against  him,  or  those  nn- 
der  whom  he  claims,  as  the  owner  or  claim- 
ant of  any  soch  tract  of  land,  as  provided 
and  within  the  time  prescribed  In  section  1 
and  2  of  this  article,  together  with  the  penal- 
ties and  interest  as  provided  by  law,  then  it 
shall  be  the  duty  of  the  commonwealth's  at- 
torney to  Institute  in  the  circuit  court  of  the 
county  in  which  said  land  or  any  i>art  there- 
of, lies,  a  proceeding  In  equity,  in  the  name 
of  the  commonwealth  of  Kentucky  as  plaln- 
tlfC  against  said  tract  of  land,  and  the  own- 
as  or  claimants  of  said  land  as  defendants, 
naming  them ;  If  their  names  are  unknown 
to  him,  designating  them  as  the  unknown 
owners  and  claimants  thereof  for  the  pur- 
pose of  declaring  the  title  or  claim  of  said 
defendants  forfeited  to  this  commonwealth 
and  selling  same.  The  suit  so  instituted 
shall  be  proceeded  with  to  final  judgment 
In  all  respects  as  other  equity  causes  so  far 
as  applicable.  In  addition  to  the  require- 
ments of  the  Civil  Code  of  Practice  respect- 
ing process  and  service  thereof,  notice  shall 
be  given  of  the  pendency  of  said  action  by 
posting  a  copy  of  the  petition  at  the  front 
door  of  the  court  house,  which  shall  be  done 
by  the  clerk  immediately  after  the  petition 
is  filed,  and  he  shall  show  by  endorsement 
uiton  the  original  petition  the  time  at  which 
said  copy  was  so  posted.  The  defendants 
shall  not  be  required  to  answer  imtil  after 
the  expiration  of  thirty  days  from  the  post- 
ing of  said  copy.  And  soch  copy,  when  so 
posted,  shall  be  deemed  notice  to  all  defend- 
ants of  the  pendency  of  said  action  and  its 
object  The  petition  of  the  plaintiff  shall 
allege  the  facts  constituting  the  cause  of 
forfeiture  under  the  provisions  of  this  art!- 
clev  and  there  shall  be  filed  with  It  a  copy 
of  the  grant  or  instrument  upon  which  the 
title  or  claim  sought  to  be  forfeited  is  based ; 
and  no  other  title,  claim  or  possession,  or 
continuity  thereof,  whether  owned  or  claim- 
ed by  the  defendant  or  by  others,  shall  be 
forfeited  or  in  any  mannej  be  affected  by 
said  proceeding.  The  prayer  shall  be  for  a 
Jndgmott  of  fwfeiture  and  sale  ot  the  title 
or  dalm  In  the  petiticm  described.  The  court 
shall  render  Judgment  in  accordance  with 
the  pleadings,  exhibits  and  evidence  adduc- 
ed; and  If  It  shall  find  that  said  title  or 
claim  sought  to  be  forfeited  Is  or  has  been 
subject  to  forfeiture  under  the  provisions 
of  this  article,  It  fhall  render  Judgment  de- 
claring the  same  fwfelted  and  the  title  there- 
to vested  in  the  commonwealth.  Such  Judg- 
ment shall  operate  as  a  transfer  to  and  vest- 
ing in,  the  commonwealth  of  the  said  title 
and  claim  of  each  and  all  the  defendants, 
and  those  under  whom  they  claim,  without 
execution  of  deed  or  other  Instrument  It 
tbe  court  shall  find  that  the  same  Is  not  sub- 
ject to  forfeiture  imder  the  provisions  of 
tbls  article,  then  it  shall  so  adjudge  and  dis- 
miss  the  petltl«m  of   plaintUE.    Judgments 


rendered  by  the  circuit  court  under  this  arti- 
cle shall  be  conclusive  as  against  all  defend- 
ants, including  Infanta,  lunatics  and  mar- 
ried women,  as  to  their  title  or  claim  deriv- 
ed through  or  under  the  grant,  title  or  claim 
described  In  the  petition;  and  said  Judg- 
ments and  the  proceedings  upon  which  they 
are  based  shall  not  be  subjected  to  the  pro- 
vislMis  of  sections  391,  410,  414  or  674  of  the 
Olvil  Code  of  Practice.  Issues  as  to  whether 
or  not  the  title  and  claim  sought  to  be  for- 
feited is  or  has  been  subject  to  forfeiture 
under  the  provisions  of  this  article,  shall 
be  triable  by  Jury ;  and  the  Judgment  of  the 
court  shall  be  in  accordance  with  the  ver- 
dict, as  in  ordinary  actions.  Bither  party 
may  prosecute  an  ajypeel  from  such  Judg- 
ment to  the  Court  of  Appeals  within  thirty 
days  after  the  same  may  be  entered;  but 
if  any  such  aiqieai  be  prosecuted,  the  tran- 
script of  the  record  Shall  be  filed  In  the  Court 
of  Appeals  within  sixty  days  after  the  entry 
of  said  Judgment;  and  the  bearings  upon 
appeal  shall  have  the  same  precedence  as 
other  commonwealth  cases.  No  bond  on  ap- 
peal shall  be  required  of  the  commonwealth. 
"Sec.  4.  If,  before  or  during  the  term  of 
the  circuit  court  next  succeeding  the  term 
at  which  a  Judgment  of  forfeiture  may  have 
been  entered,  as  authorized  by  section  S  of 
this  article,  any  of  the  said  defendants  in 
privity  with  the  title  so  forfeited  to,  and 
vested  in  the  commonwealth,  file  his  counter- 
claim in  said  action,  accompanied  by  a  bond, 
with  good  and  sufficient  resident  personal 
security,  to  be  approved  by  the  court,  if  In 
session,  otherwise  by  the  clerk  of  the  court, 
condltloBed  to  pay,  and  In  all  respects  abide 
by  and  perform,  the  Judgment  that  the  court 
may  enter  upon  such  counterclaim,  and  In 
said  counterclaim  offer  to  purchase  back 
from  the  commonwealth  the  title  and  claim 
in  said  action  so  forfeited  to,  and  vested  in, 
the  commonwealth,  and  praying  to  be  allow- 
ed so  to  do,  and  exhibiting  title  thereto  In 
himself.  It  shall  be  the  duty  of  the  court 
upon  pr(H>er  pleadings  as  In  other  equity 
cases^  and  upon  such  evidence  as  may  be  ad- 
duced in  the  manner  authorized  by  law,  to 
ascertain  and  adjudge  the  amount  of  unpaid 
taxes,  charged  and  that  ought  to  have  been 
charged  against  the  defendant  and  those  un- 
der whom  he  claims,  as  the  owner  or  claim- 
ant of  said  land,  for  fifty  years  immediately 
preceding  the  filing  of  such  counterclaim,  and 
if  the  court  finds  and  adjudges  that  said 
defendant  is  the  owner  of  the  title  so  for- 
feited to  and  vested  in  the  commonwealth, 
to  enter  a  Judgment  against  such  defendant 
for  a  sum  equal  to  the  amount  of  the  unpaid 
taxes  charged,  and  that  ought  to  have  hem 
charged,  against  said  defendant  and  those 
under  whom  he  claims  as  the  owner  or  claim- 
ant ot  said  land,  for  said  fifty  years,  togeth- 
er with  interest  thereupon  at  the  rate  of  15 
per  cent  per  annum  from  the  time  of  the 
said  unpaid  taxes  for  said  several  years  were 
due^  and  the  costs  of  the  proceedings,  hidud- 
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Ing  a  reasonable  attorney  fee  for  tbe  com- 
monwealth's attorney,  to  be  fixed  by  the 
court:  Provided,  that  no  person  except  a 
d^endant,  and  no  defendant,  except  as  here- 
in provided,  shall  be  allowed  to  purchase 
back  from  the  commonwealth  the  title  so  for- 
feited to,  and  Tested  lu  it,  except  such  de- 
fendant as  may,  but  for  such  forfeiture,  es- 
tablish in  such  proceeding  a  title  thereto  in 
himself  upon  which  he  could  maintain  an 
action  of  ejectment  If,  thereupon,  such  de- 
fendant shall  pay  to  the  Edieriff  the  amount 
of  such  Judgment,  it  shall  be  the  duty  of  the 
court  to  enter  Judgment  retransferring  to 
such  defendant  the  title  and  claim  so  for- 
feited to,  and  vested  in,  the  commonwealth ; 
and  said  Judgment  sliail  have  the  eETect  of 
retransferring  and  vesting  same  in  said  de- 
fendant without  the  execution  of  a  deed  or 
other  instrument  Should  such  defendant 
not  thereupon  pay  said  Judgment,  the  court 
shall  thereupon  enter  an  order  directing  the 
sale  of  the  said  titie  and  claim  as  in  section 
7  of  this  article  provided,  and  the  amount 
realized  upon  said  sale  shall  be  used  in  the 
payment  of  costs  and  commissions  hereun- 
der; and  the  remainder,  if  any,  shall  I>e 
paid  to  the  state  and  county  as  provided  in 
this  article,  and  the  counterclaim  shall  be 
dismissed.  If  the  sale  does  not  produce 
enough  to  pay  the  costs,  an  action  may  there- 
upon be  maintained  upon  said  bond  for  the 
costs,  and  reasonable  attorney's  fee  for  the 
commonwealth  and  county  attorney,  to  be 
fixed  by  the  court  If  at  any  time  during 
the  pendency  of  said  action  it  shall  be  made 
to  appear  that  the  bond  theretofore  tendered 
and  approved  by  the  court  or  the  clerk  as 
Insufficient,  additional  security  shall  be  re- 
quired, and  the  failure  to  execute  same  upon 
being  so  required  shall  have  the  same  effect 
as  if  no  bond  had  been  given  originally,  and 
the  counterclaim  shall  be  dismissed.  Ap- 
peal may  be  prosecuted  to  the  Court  of  Ap- 
peals from  the  Judgment  of  the  circuit  court 
under  this  section  within  the  time  and  in 
the  manner  and  subject  to  all  the  conditions 
provided  for  appeals  in  section  3  of  this  ar- 
ticle, except  that  the  Judgment  of  the  cir- 
cuit court  as  to  the  amount  thereof  shall  be 
final  and  not  subject  to  appeal.  All  amounts 
paid  to  the  sheriff  under  this  section  shall 
be  by  him  received  and  paid  out  to  the  per- 
sons entitled  to  the  same  as  costs,  and  the 
remainder  to  the  Auditor  of  the  State  and  to 
the  county  in  proportion  to  the  amount  due 
them  for  taxes  and  penalties  for  the  said 
fifty  years,  in  the  same  manner  and  subject 
to  the  same  responsibilities  of  himself  and 
his  bondsmen  as  in  the  case  of  taxes  collect- 
ed by  him :  Provided,  that  fees  required  by 
law  to  I>e  paid  to  the  Auditor  shall  be  paid 
to  him  by  the  sheriff,  and  by  the  Auditor 
paid  to  the  person  entitled  thereto.  It  shall 
be  the  duty  of  the  county  attorney  to  assist 
the  commonwealth's  attorney  in  all  proceed- 
ings under  this  article  for  which  he  shall  be 
allowed  the  per  centum  as  herein  provided. 


Certified  copies  of  the  judgments  of  the  cir- 
cuit court,  under  sections  3  and  4  hereof, 
shall  be  recorded  in  the  deed  l>ookB  of  the 
county  where  the  land,  or  any  part  thereof, 
lies,  and  indexed  as  deeds  are  required  to  b» 
Indexed. 

"Sec.  6.  Any  owner  or  claimant  who  in- 
stituted a  proceeding  allowed  by  section  2 
of  this  article,  and  who  did  not,  within  the 
time  herein  limited,  pay  the  amount  herein 
ascertained  as  charged  or  chargeable  against 
him  and  those  under  whom  he  claims,  as  th» 
owner  or  claimant  of  said  land,  shall  not  be 
allowed  the  right  to  purchase  back,  under 
the  proceedings  authorized  by  section  4  of 
this  article,  such  title  or  claim  so  forfeited 
to,  and  vested  in,  the  commonwealth. 

"Sec.  6.  All  title  and  claim  proceeded 
against  under  this  article  and  forfeited  to, 
and  vested  in,  the  commonwealth  and  not 
purchased  back  by  the  owner  or  claimant 
thereof,  as  authorized  in  section  4  hereof, 
whether  such  forfeiture  be  for  the  past  de- 
linquencies or  for  future  delinquencies  as  au- 
thorized under  section  10  hereof,  shall  be, 
and  Is  hereby,  transferred  to,  and  vested  in, 
any  person  for  so  much  thereof  as  such  per- 
son, or  those  under  whom  be  claims,  has  "had 
the  actual  adverse  possession  for  five  year» 
next  preceding  the  Judgment  or  forfeiture, 
under  claim,  or  color  of  titie,  derived  from 
any  source  whatsoever,  and  who,  or  those  un- 
der whom  he  claims,  shall  have  paid  taxe» 
thereupon  for  five  years  in  which  such  po»- 
session  may  have  been  or  may  be  held;  and 
In  those  in  privity  with  encb,  person,  his 
heirs,  representatives  or  assigns,  as  to  the 
mineral  or  other  interests  or  rights  in  or  ap- 
purtenant to  such  land. 

"Sec.  7.  All  titie  and  claim  to  land  trans- 
ferred to,  and  vested  in,  the  commonwealth 
under  the  provisions  of  this  article  and  not 
purchased  back  by  the  owner  or  claimant  as 
provided  by  section  4,  and  not  vested  in  the 
occupant,  as  provided  in  secU<Hi  6,  shall  be 
sold  to  the  highest  and  best  bidder  for  cash 
in  hand.  Said  sale  shall  be  made  pursuant 
to  a  Judgment  o(  the  circuit  court  in  said 
action,  and  shall  be  at  public  auction  at  the 
front  door  of  the  court  house  on  the  first  day 
of  some  regular  term  of  the  circuit  court 
after  notice  of  sale  shall  have  been  ad- 
vertised In  the  manner  required  by  law  in  the 
case  of  sales  of  land  under  execution.  The 
commissioner  shall  report  the  sale  to  the 
court  for  its  confirmation,  and,  when  conflnu- 
ed,  the  court  shall  order  tt^e  oonunlssloner  to 
make  a  deed  to  the  purchaser.  Such  deed 
shall  operate  to  transfer  to  said  purchaser 
such  title  and  claim  to  the  land  so  forfeited 
and  transferred  to,  and  vested  In  the  com- 
monwealth as  remains  in  it  and  after  the 
operation  of  section  6  of  this  article,  and 
shall  so  recite.  The  money  realized  from  the 
sale  shall  be  paid  out  and  distributed  as  fol- 
lows: First,  to  the  payment  of  the  coste  of 
the  suit  Including  commisslon»'s  fee  as  fix- 
ed by  law  and  a  reasonable  attorney's  fee,  tty 


Digitized  by 


Google 


Ej.)        EASTERN  KENTUCKT  COAL  LANDS  COBP.  v.  COMMONWEALTH. 


2G5 


be  fixed  by  the  court  and  paid  In  tbe  manner 
provided  by  lav;  second,  to  tbe  county  and 
state  the  proportion  to  which  each  may  be 
entitled,  together  with  intereat  and  penalty, 
as  in  this  article  provided;  third,  the  re- 
mainder shall  be  paid  over  to  the  former 
owner  or  claimant  or  bis  personal  representa- 
tives or  assigns. 

"Sec.  8.  No  action  to  enforce  a  forfeiture 
as  authorized  and  provided  in  this  article 
shall  be  instituted  after  the  expiration  of  five 
years  from  the  accrual  of  the  right  thereto. 

"Sec.  9.  No  owner  or  claimant  of  any  land 
In  this  commonwealth  shall  be  allowed  to 
prevent  the  operation  of  this  article  by  the 
payment,  after  January  Ist,  1908,  of  any 
amount  less  than  tbe  whole  of  the  unpaid 
taxes,  interest  and  penalties  provided  by  law, 
that  were  charged,  and  that  should  have 
been  cliarged  against  said  owner  or  claimant 
of  said  land  and  those  under  whom  he  claims, 
as  of  each  and  all  of  said  Ave  dates,  first 
mentioned  In  section  1  hereof;  and  where 
such  payment  is  made  after  the  passage  of 
this  act,  the  amoimt  to  be  paid  shall  be  as- 
certained and  payment  made,  as  In  this  ar- 
ticle provided. 

"Sec.  10.  When,  for  any  successive  five 
years  after  the  first  day  of  August,  1906,  any 
owner  or  claimant  of  or  to  any  land  in  this 
commonwealth  shall  fall  to  list  same  for  tax- 
ation and  cause  himself  to  be  charged  with 
tbe  taxes  properly  chargeable  thereon,  or 
fall  to  pay  the  same  as  provided  by  law,  then 
sacb  failure  shall  be  cause  for  the  forfeiture 
of  bis  title  and  claim  thereto,  and  tbe  trans- 
fer of  the  same  to,  and  vesting  It  in,  the  com- 
monwealth of  Kentucky.  And  wherever  such 
failure  exists.  It  shall  be  the  duty  of  the  com- 
monwealth's attorney  to  Institute  an  equit- 
able action  in  the  circuit  court  of  the  county 
wherein  the  said  land,  or  a  part  thereof,  lies, 
for  the  purpose  of  declaring  said  forfeiture 
and  vesting  said  title  and  claim  thereto  in 
tbe  commonwealth  of  Kentucky,  and  for  the 
sale  of  such  parts  thereof  as,  under  the  provi- 
sions of  this  article,  are  liable  to  sale.  Such 
actions  and  proceedings  pertaining  thereto 
shall  conform  to  the  provisions  of  this  article 
as  far  as  the  same  may  be  applicable." 

It  Is  also  proper,  and  perhaps  necessary, 
to  set  ont  here  so  much  history  of  the  state 
as  will  disclose  tbe  evil  sought  to  be  remedied 
by  this  act,  in  order  that  the  legislative  pur- 
pose may  be  more  surely  divined.  While 
prior  to  1779  a  considerable  quantity  of  the 
wild  lands  of  Virginia  west  of  the  Alleghany 
moxmtalna  had  been  appropriated  by  patents 
tmder  the  stimulus  of  enterprising  adventur- 
ers and  the  policy  of  the  colony  to  encourage 
emigration  and  the  settlement  of  the  vast 
wilderness  territory  then  inhabited  almost  ex- 
clusively by  savages,  it  was  after  the  War  of 
tbe  Revolution,  when  the  returning  soldiers 
from  the  Continental  army  were  to  be  com- 
pensated in  a  measure  by  such  favor  as  the 
state  could  bestow,  that  tbe  real  tide  of  emi- 
gration to  the  W^est  set  in.    In  1779  Virginia 


established  a  land  ofSce,  and  created  the  of- 
fice of  Register  of  the  Land  Ofllce.  Most  lib- 
eral Inducements  were  offered  settlers  of 
"waste  and  unappropriated  lands."  There 
was  no  limit  to  the  quantity  any  person 
mlg^t  appropriate^  Surveyors  were  appoint- 
ed for  the  western  territory  upon  the  nomina- 
tion of  the  president  and  professors  of  Wil- 
liam and  Mary  College.  They  were  required 
to  make  records  of  entries  and  surveys  under 
tbem.  Their  peripatetic  offices  were  widely 
scattered.  The  terrltoiy  opened  up  for  set- 
tlement under  this  act  was  that  part  of  Vir- 
ginia south  of  the  Ohio  river,  east  of  Oreen 
river,  west  of  the  Cumberland  mountains  and 
north  of  the  Carolina  line,  excepting  certain 
Indian  reservations.  In  other  words,  it  com- 
prised all  of  the  eastern  and  most  of  the  cen- 
tral part  of  what  is  now  the  state  of  Kentucky. 
The  surveyors  so  appointed  could  appoint 
any  number  of  deputies,  and  did  appoint  a 
great  many.  Aside  from  the  lack  of  roads 
and  the  difficulties  of  travel  in  a  region  of 
nnbnricen  forests,  with  great  rivers  and 
mountains  to  be  traversed,  the  dangers  from 
bands  of  roving  savages  and  wild  beasts  that 
infested  that  vast  region  made  Intercommuni- 
cation between  these  officers  both  difficult  and 
dangerous.  2  Collins'  Hist.  Ky.  S52,  663. 
There  was  a  constantly  growing  tide  of  im- 
migration into  the  newly  opened  territory. 
Many  of  the  Immigrants,  probably  the  most 
of  tbem,  were  Intending  settlers.  But,  as 
might  have  been  expected,  speculators  and 
adventurers  not  a  few  were  attracted  thither 
by  the  glowing  accounts  which  were  carried 
back  to  the  older  settlements  in  the  east. 
Large  tracts,  some  of  them  for  many  hun- 
dred thousand  acres,  were  entered,  located, 
and  surveyed,  while  many  thousand  smaller 
tracts,  designed  for  Immediate  or  present 
actual  settlement,  were  taken  up  at  the  same 
time.  So  rapid  was  the  growth  of  population 
that  in  1790  tbe  white  population  of  that 
territory  which  later  became  the  state  of 
Kentucky,  was  61,000.  1  Marshall,  Hist  Ky. 
441.  These  people,  so  far  removed  from  their 
seat  of  government,  and  so  Imperfectly  pro- 
tected, as  was  Inevitable  under  the  existing 
conditions,  were  clamorous  for  a  separate 
and  independent  state  government  On  the 
18th  day  of  December,  1789,  Virginia  indicat- 
ed by  an  act  of  her  assembly  the  terms  on 
which  she  would  consent  to  part  with  her 
sovereignty  over  the  new  territory.  This 
was  agreed  to,  and  is  what  Is  known  as  the 
"Virginia  Compact."  It  was  even  then  fore- 
seen that  conflicts  would  arise  concerning 
the  grants  of  land  already  made,  or  the  ini- 
tial steps  of  which  had  been  begun.  Perhaps 
tbe  delay  ^cperlenced  by  the  Kentucky  pio- 
neers in  obtaining  the  consent  of  the  mother 
state  for  a  separation  was  due  to  the  in- 
fluence of  those  who  had  taken  up  large 
boundaries  of  land  in  Kentucky  for  specu- 
lative purposes.  At  any  rate  the  Compact 
abounds  with  evidence  of  the  fact  that  con- 
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troTeralea  among  claimantB  and  settlers  con- 
cerning the  validity  and  location  of  tbese 
entries  bad  already  arisen  in  considerable 
numbers,  and  were  tben  also  foreseen  as 
future  problems.  The  Compact,  In  so  far 
as  material  In  this  investigation,  reads: 

"Sec.  7.  Third,  that  all  private  rights  and 
interests  of  lands  within  the  said  district, 
derived  from  the  laws  of  Virginia  prior  to 
such  separation,  shall  remain  valid  and  se- 
cure under  the  laws  of  the  proposed  state, 
and  shall  be  determined  by  the  laws  now 
existing  in  this  state." 

"Sec.  9.  Fifth,  that  no  gi-ant  of  land  or  land 
warrant  to  be  issued  by  the  proposed  state 
shall  Interfere  with  any  warrant  heretofore 
Issued  from  the  land  office  of  Virginia,  whidi 
shall  be  located  on  land  within  the  said  dis- 
trict, now  liable  thereto,  on  or  before  the 
first  day  of  September,  one  thousand  seven 
hundred  and  ninety-one. 

"Sea  10.  Sixth,  that  the  nnlocated  lands 
within  the  said  district,  which  stand  appro- 
priated to  individuals,  or  description  of  indi- 
viduals, by  the  laws  of  this  commonwealth, 
for  military  or  other  services,  shall  be  ex- 
empted from  the  disposition  of  the  proposed 
state,  and  shall  remain  subject  to  be  disposed 
of  by  the  commonwealth  of  Virginia,  accord- 
ing to  such  appropriation,  until  the  first  day 
of  May,  one  thousand  seven  hundred  and 
ninety-two,  and  no  longer;  thereafter  the 
residue  of  all  lands  remaining  within  the  lim- 
its of  the  said  district,  shall  be  subject  to  the 
disposition  of  the  proposed  state." 

"Sec.  14.  And  be  It  further  enacted,  that  If 
the  said  convention  shall  approve  of  the  erec- 
tion of  the  said  district  Into  an  Independent 
state  on  the  foregoing  terms  and  conditions, 
they  shall  and  may  proceed  to  fix  a  day  pos- 
terior to  the  first  day  of  November,  one  thou- 
sand seven  hundred  and  ninety-one,  on  which 
the  authority  of  this  commonwealth,  and  of 
Its  laws,  under  the  exceptions  aforesaid,  shall 
cease  and  determine  forever  over  the  projxjs- 
ed  state,  and  the  said  articles  become  a  sol- 
emn compact  mutually  binding  on  the  par- 
ties, and  unalterable  by  either  without  the 
consent  of  the  other." 

At  a  convention  called  for  the  purpose  of 
slderlng  the  proposal,  the  Compact  was  ac- 
cepted by  the  district  of  Kentudty,  as  the 
new  territory  was  then  called,  on  July  20, 
1790.  An  act  of  Congress  (Act  Feb.  4,  1791, 
c.  4,  1  Stat  189)  provided  for  admitting  the 
new  state  Into  the  Union,  which  was  consum- 
mated In  June,  1792.  The  early  records  of 
this  court,  aqd  of  Its  predecessor,  the  Su- 
preme Court  of  the  District  of  Kentucky 
(Hughes'  Reports),  abound  in  evidence  of  the 
confusion  Into  which  the  land  titles  of  the 
young  commonwealth  had  fallen,  even  before 
it  was  launched  as  a  state.  It  Is  easy  to 
gather  from  tbese  records  that  not  the  least 
of  the  dlfiflcultles  with  which  the  new  state 
had  to  deal  was  the  tangled  condition  of  one 
of  the  most  important  features  of  Its  society, 
namely,  the  status  and  validity  of  the  titles 


to  its  lands.  The  handicap  was  sarlous,  and 
has  been  persistent  The  system  was  loose 
and  uncertain,  admitting  not  only  of  honest 
mistakes,  but  of  easy  opportunities  for  frauds 
and  oppression.  It  was  peculiarly  adapted 
to  the  purposes  of  mere  speculation.  The 
system  of  entering  and  surveying  unappropri- 
ated lands  was,  unhappily,  though  not  un- 
naturally, brought  over  into  the  new  state 
and  oontlnued.  Indeed,  in  the  first  Constito- 
tion,  adopted  April  16,  1792,  it  was  provided 
(section  6,  art  8):  "All  laws  now  in  force  in 
the  state  of  Virginia,  not  Inconsistent  with 
this  Constitution,  which  are  of  a  general  na- 
ture, and  not  local  to  the  eastern  part  of  that 
state,  shall  be  in  force  in  this  state  until  they 
shall  be  altered  or  repealed  by  the  Legisla- 
ture." And  the  book  of  the  statute  laws  of 
Kentucky  for  years  thereafter  was  Littell'a 
Statutes,  compiled  from  the  Virginia  statutes 
and  the  first  legislative  enactments  of  the 
new  state. 

Provision  was  at  once  made  for  tiansfer- 
rlng  from  the  records  of  Virginia  the  evidence 
of  grants  and  conveyances  of  lands  in  the 
old  district  of  Kentucky.  They  were  required 
to  be  deposited  as  part  of  the  records  of  the 
office  of  the  clerk  of  this  court  at  the  seat  of 
the  state  government,  removed  a  week's  travel 
at  that  time  from  the  state's  eastern  domain. 
Under  the  existing  system,  and  for  the  sup- 
posed convenience  of  proposed  settlers,  the 
records  of  new  entries  and  surveys  were  kept 
by  the  county  surveyors, .  although  it  does 
not  appear  tliat  they  were  required  to  main- 
tain public  or  permanent  offices  at  the  vari- 
ous county  seats.  Many,  maybe  most,  of  the 
pioneer  settlers  of  this  state,  were  unlearned 
"backwoodsmen."  Perhaps  many  of  the  local 
surveyors  were  but  little  advanced  In  educa- 
tion. Vacant  lands  were  supposed  to  be  plenti- 
ful. Consequently  land  was  then  the  cheap- 
est of  commodities,  if  it  might  be  so  called. 
Many  a  noble  estate,  as  it  is  now,  passed 
then  In  exchange  for  a  rifle  gun  or  a  powder 
flask.  As  new  counties  came  to  be  formed, 
as  they  were  rapidly  enough,  new  county 
seats,  with  new  offices  and  new  records  (with- 
out provision  for  transcribing  the  old  In  so 
far  as  they  affected  the  new  counties),  were 
created,  and  were  doubtless  most  generally 
supposed  to  contain  all  necessary  data  for 
the  guidance  of  the  settlers  in  taking  up  and 
conveying  land.  It  resulted  that  new  patents 
were  Issued  for  lands  already  appropriated 
by  previous  grants.  In  many  Instances  sev- 
eral patents  overlapped  the  same  land.  This 
went  on  with  little  change  for  nearly  a  hun- 
dred years.  The  recent  and  present  occupants 
were  Innocent  enough  of  knowledge  or  put' 
pose,  it  may  be  safely  assumed,  to  do  ought 
than  follow  the  course  of  the  law,  buying 
from  the  state  In  confldence,  and  selling 
among  themselves  with  assurance  that  which 
they  bad  bought  paid  for,  and  at  great  sacrl- 
flce  of  labor,  means,  and  care  erected  into 
permanent  homes.  It  now  develops,  and  has 
been  known  for  some  time^  ttiat  all  or  most 
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of  the  vast  territory  lying  to  the  northwest 
of  the  Oamberland  mountains,  and  west  of 
the  Tng  Fork  of  Big  Sandy  river,  to  a  point 
west  of  the  main  Kentucky  river,  was  ap- 
propriated under  entries  and  surveys  made  by 
virtue  of  the  laws  of  Virginia  before  the 
separation  In  1702.  Few  of  those  entries 
were  ever  settled  upon.  80  far  as  the  new 
settlers  knew  in  fact.  In  every  probability,  the 
lands  were  unappropriated.  The  generations 
of  a  century  have  thus  Increased,  and  by  ac- 
tual occupancy,  by  personal  Industry  and 
thrift,  and  by  all  the  means  by  which  Amer- 
icans create  a  commonwealth,  they  have  fast- 
ened themselves  to  the  soil  In  the  belief  that 
they  have  Inherited  It  from  their  fathers,  or 
purchased  It  honestly  from  their  neighbors, 
and  that  it  Is  theirs. 

Notwithstanding  that  mlllionB  of  acres  tiave 
thus  been  reduced  to  that  kind  of  actual  pos- 
session and  for  such  a  period  as  to  ripen 
into  a  perfect  title  In  spite  of  its  original 
state,  and  tliat  the  population  of  this  terri- 
tory is  now  more  than  300,000,  there  are  many 
hundred  thousand  acres  of  these  lands  un- 
fenced,  whose  stores  of  mineral  and  mantles 
of  forest  have  remained  In  their  natural  state 
until  the  present  hour.  Commercial  necessity 
and  enterprise  In  recent  years  are  opening 
this  region  to  the  markets,  and  what  was 
once  of  small  value  has  become  enormously 
important  and  valuable  The  holders  of  these 
old  grants  during  all  these  years  have  taken 
no  part  In  the  development  of  the  section 
where  these  lands  He,  nor  done  aught  to  add 
to  the  state's  strength  and  stability  In  peace 
or  in  war.  They  have  contributed  notliing 
in  clearing  the  lands  for  settlement  Tbey 
bave  not  tenanted  them.  Tbey  have  not  work- 
ed them.  Every  incentive  of  the  government 
(save  the  pittance  paid  into  the  treasury  for 
tbe  warrants)  which  entered  into  the  grant 
by  the  state  has  been  withheld  or  disappoint- 
ed by  the  grantees  and  those  claiming  xmder 
tbem.  The  state  was  then  and  Is  yet  con- 
cerned in  the  subject  of  actual  settlement,  of 
bomesteaders  tied  by  interest  and  patriotism 
to  tbe  state's  welfare.  It  was  from  the  first 
and  is  yet  a  proper  subject  of  public  concern 
that  tbese  lands  be  seated  by  settlers,  to  tbe 
end,  at  least,  if  no  greater,  that  tbe  state 
might  derive  taxes  from  them  for  Its  sup- 
port While  the  people  in  that  section  may 
bave  lieen  unmindful  of  the  underlying  In- 
security of  their  titles,  tbe  subject  has  been 
one  of  constant  concern  to  the  state.  The 
situation  was  one  of  practical  difflculties.  On 
tbe  one  side  was  tbe  legal  right  of  the  original 
patentees.  On  the  other  was  the  moral  right 
of  those  who  bad,  in  Ignorance  of  the  truth, 
bought  and  settled  upon  some  parts  of  these 
same  lands.  Besides  It  all  was  tbe  Compact 
with  Virginia,  an  International  agreement  in 
its  nature,  tbe  legal  effect  of  which,  from  en- 
vironment and  circumstances,  was  title  under- 
stood in  the  state.  There  was  tbe  purpose  to 
live  up  to  the  spirit  of  the  Compact  in  good 
faltb,  and  fear  of  its  letter.    Let  us  now  fol- 


low in  a  brief  review  the  course  of  legisla- 
tive and  Judicial  cognizance  of  tbe  situation. 

Oil  June  26,  1792,  the  General  Assembly  of 
this  state  (1  LItt  Laws  Ky.  p.  63,  c.  10)  enact- 
ed a  statute,  by  the  fourteenth  section  (page 
71)  of  which  It  was  provided  that  all  lands 
of  which  a  list  shall  not  be  given  in  by  the 
owner  or  proprietor  to  the  commissioner  on 
or  before  February  4, 1796,  and  on  which  tax- 
es, witb  interest,  should  not  be  paid,  should 
be  considered  as,  and  actually  be,  forfeited  to 
the  state,  and  should  be  disposed  of  in  such 
manner  as  should  be  directed  by  law.  In  1801 
the  Iieglslature,  extending  the  time  to  save 
forfeiture,  re-enacted  the  forfeiture  clause. 
2  Morebead  &  B.  Ky.  St.  p.  1072.  This  court, 
construing  that  statute  In  1822,  held  that  the 
act  did  not,  properly  construed,  dispense  with 
an  inquisition  of  office  found,  and  that  tor- 
felture  was  not  worked  by  the  mere  opera- 
tion of  the  statute.  Barbour  v.  Nelson,  1 
Litt.  60.  In  1812  the  act  known  as  tbe  "Oc- 
cupying Claimants  Law"  was  adopted,  which 
In  1823  was  held  unconstitutional  by  the 
Supreme  Court  of  the  United  States  in  Oreen 
V.  Blddle,  8  Wheat.  1,  6  Ll  Ed.  547,  though 
by  a  divided  court  In  1824  tbe  act  Icnown  as 
the  "Seating  and  Improvement  Bill"  was 
adopted,  requiring  the  fencing  of  a  certain 
portion  of  each  tract  of  1,000  acres  or  more, 
under  penalty  of  forfeiture.  2  Morehead  & 
B.  Ky.  St  p.  1074.  This  act  was  held  un- 
constitutional in  Gaines  v.  Buford,  -1  Dana, 
481;  the  Chief  Justice  not  sitting,  and  tbe 
two  remaining  Judges  writing  divergent  opin- 
ions as  to  the  reasons  upon  wlilcb  the  court's 
action  was  based.  These  opinions,  and  that 
of  the  Supreme  Court  in  Green  v.  Blddle,  as 
well  as  certain  resolutions  of  the  General 
Assembly  of  Kentucky,  adopted  January  11, 
1826  (vide  Acts  1824,  pp.  276-278)  all  In- 
dicate an  unsettled  state  of  Judicial  and  legis- 
lative opinion  as  to  the  precise  effect  of  the 
Compact  as  limiting  tbe  power  of  Kentucky 
in  passing  laws  upon  these  subjects.  On  Jan- 
uary 12,  1826,  tbe  forfeiture  laws,  on  account 
of  nonllsting  of  lands  for  taxation,  were  re- 
enacted,  with  tbe  additional  provision  (doubt- 
less moved  by  the  court's  language  in  Barbour 
V.  Nelson,  supra)  that  the  forfeited  title 
should  be  transferred  to  the  commonwealth 
without  office  found.  In  February,  1828  (2 
Morehead  &  B.  Ky.  St  p.  1081)  it  was  en- 
acted that  all  title  forfeited  to  tbe  common- 
wealth for  failure  to  list  property  for  taxa- 
tion should  inure  to  the  benefit  of  the  occu- 
pant in  possession. 

These  latter  acts  were  carried  forward  in- 
to tbe  general  revision  of  1860  (2  Rev.  St 
pp.  103-106,  cc.  58,  69),  and  by  the  act  of  1860, 
(2  Rev.  St  p.  757)  It  was  enacted  that  land 
forfeited  prior  to  1834  should  remain  unre- 
deemable. It  was  evidently  thought  by  tbe 
Legislature  that  tbe  provisions  of  the  act  of 
1825  were  valid,  as  they  had  not  been  ques- 
tioned judicially  up  to  that  time.  In  the 
revision  of  1878  (section  1,  art.  17,  c.  92,  Ky. 
St)  tbe  same  provision  was  ma^e  for  the  for- 
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feiture  of  lands  not  listed  and  tax-paid.  In 
1878  a  case  came  before  this  court  In  wblcb 
was  Involved  tbe  constitutionality  of  the  pro- 
visions above  cited  relating  to  forfeitures 
without  of&ce  found.  Marshall  v.  McDanlel, 
12  Bush,  378.  It  was  there  held  by  this 
court  that  sucb  attempt  to  forfeit  was  un- 
constitutional;  that  the  landowner  must 
first  have  bis  day  In  court. 

Thus  the  matter  stood  when  the  convention 
of  1890  met  to  revise  the  Constitution.'  This 
subject  was  deemed  of  enough  importance  to 
justify  the  creation  of  a  special  committee  on 
"Land  Titles."  Various  proposals  were  made 
to  the  convention,  among  others  one  by  the 
member  from  Wolfe,  Powell,  Menifee,  and 
Montgomery,  embodying  substantially  the 
same  provision  as  is  contained  in  the  act 
which  is  the  subject  of  this  opinion.  The  re- 
sult of  the  deliberations  of  the  convention 
was  section  251  of  the  present  Constitution. 
The  debates  show  that  the  delegates  were 
alive  to  the  very  evil  which  is  herein  set 
forth,  and  wblcb  we  will  see  was  presented 
to  the  Legislature  in  1006  for  Its  considera- 
tion. Section  251  of  the  Constitution  as  final- 
ly adopted  reads:  "No  action  shall  be  main- 
tained for  possession  of  any  lands  lying  with- 
in this  state,  where  it  is  necessary  for  the 
claimant  to  rely  for  bis  recovery  on  any 
grant  or  patent  issued  by  the  commonwealth 
of  Virginia,  or  by  the  commonwealth  of  Eeii< 
tucky  prior  to  the  year  one  thousand  eight 
hundred  and  twenty,  against  any  person 
claiming  such  lands  by  possession  to  a  well 
defined  boundary,  under  a  title  of  record,  un- 
less sucb  action  shall  be  instituted  within 
five  years  after  this  Constitution  shall  go 
into  effect,  or  within  five  years  after  the  oc- 
cupant may  take  possession;  but  nothing 
herein  shall  be  construed  to  affect  any  right, 
title  or  interest  in  lauds  acquired  by  virtue 
of  adverse  possession  under  the  laws  of 
this  Commonwealth."  Doubtless  the  moving 
cause  of  the  adoption  of  this  provision,  one 
of  limitation,  instead  of  the  one  proposed  by 
the  delegate  from  Wolfe,  Menifee,  Powell, 
and  Montgomery,  was  that  the  Supreme  Court 
of  the  United  States  bad  held  that  this  state 
could  legally  enact  a  shorter  limitation  than 
existed  under  the  laws  of  Virginia  in  1790 
(Hawkins  v.  Barney,  6  Pet  [U.  S.]  467,  8 
U  B3d.  190— this  court  holding  the  same  way 
In  Beard  v.  Smith,  6  T.  B.  Mon.  430);  where- 
as, neither  court  bad  up  to  that  time  passed 
upon  the  validly  of  a  statute  sucb  as  is  now 
being  considered.  The  first  Legislature  after 
the  new  Constitution  of  1801  also  attempted 
to  help  out  the  sltuatl<Mi  along  the  same  line. 
It  enacted  section  2377,  Ky.  St  1903,  provid- 
ing that  no  one  should  maintain  an  action  in 
ejectment  upon  a  patent  issued  prior  to  1820 
who  bad  not  paid  20  years  taxes  on  his 
title.  But  this  court  in  1901,  In  Shaw  v. 
Robinson,  111  Ky.  715,  64  S.  W.  C20,  con- 
strued the  language  "title  of  record,"  of  sec- 
tion 251,  Const,  to  mean  a  title  from  the 
ci>mmonwealtb  upon  a  valid  patent,  and  de- 


nounced section  2377,  Ey.  St  1908,  supra,  aa 
unoonstltational  upon  the  groimd  stated  in 
Marshall  v.  McDani^.  Thus  we  see  that 
from  the  beginning  this  state  has  been  en- 
deavoring to  rid  Itself  of  the  incubus  caused 
by  the  dormant  titles  and  inactive  owners  ir 
claimants,  who  refused,  or  at  least  persist- 
ently failed,  to  do  anything  toward  support- 
ing the  state  government,  or  allowing  the 
property  which  they  claimed  to  do  so.  We 
also  see  that  nortwitbstandlng  the  public  in- 
sistence and  the  Important  question  of  gOT- 
emmental  policy  Involved,  this  court  has 
from  the  start  adhered  to  the  strictest  con- 
struction of  the  terms  of  the  Compact  and  of 
the  constitutional  rights  of  the  delinquents, 
so  as  to  afford  them  every  chance  to  come 
forward  and  save  whatever  title  or  claim 
they  tiad.    And  yet  they  did  nothing. 

It  will  be  remembered  that  in  Virginia 
there  was  substantially  the  same  state  of 
affairs  as  in  parts  of  Kentucky,  for  that 
region  lying  between  the  Allegheny  moun- 
tains and  the  borders  of  Kentucky  was  of 
the  same  character  of  land,  and  had  been 
appropriated  by  the  same  methods  and  under 
the  same  system,  and  at  or  about  the  same 
time,  as  had  the  lands  In  Kentucky.  Natural- 
ly the  same  result  ensued.  In  1790  the  com- 
monwealth of  Virginia  enacted  a  statute  (13 
Hen.  St  at  Large,  p.  116,  a  6,  I  5)  by  which 
title  to  lands  not  tax-paid  for  three  years 
were  "forfeited  and  vested  in  the  common- 
wealth." The  act  was  extended  and  re-en- 
acted In  Increasing  vigor  in  1782,  1803,  and 
1810.  In  1835  a  still  more  drastic  act  was 
adopted  (Hutchinson  on  Land  Titles  of  Vir- 
ginia and  West  Virginia,  p.  62),  the  salient 
features  of  which  are  incorporated  In  the 
act  of  Kentucky  now  being  investigated,  ex- 
cept that  in  the  Virginia  act  there  is  no  provi- 
sion for  an  inquisition  of  office,  or  Its  equiva- 
lent, as  there  is  In  the  Kentucky  statute. 
This  act  has  been  before  the  Supreme  Court 
of  Appeals  of  Virginia  a  number  of  times, 
and  has  always  been  upheld  as  constitutional. 
Wild's  Lessee  v.  Serpell,  10  Orat.  408 ;  Staats 
V.  Board  10  Grat  400;  Smith  v.  Chapman, 
10  Grat  445,  and  Hale  v.  Branscum,  10  Grat 
418.  West  Virginia  was  erected  into  a  state 
in  1863.  All  of  her  territory  was  carved  out 
of  old  Virginia,  and  was  wholly  within  the 
zone  affected  by  the  system  of  grants  above 
discussed.  In  her  Constitution  is  a  provision 
in  every  feature  or  principle  the  same  as  the 
Kentucky  statute  of  1906,  except  that  In  the 
West  Virginia  Constitution  there  is  not  a 
provision  for  a  trial  In  court  concerning  the 
proposed  forfeiture.  Article  18,  IS  1-6,  Const 
W.  Va.  [Code  1906,  pp.  Ixxxlv,  Izzzv].  The 
Supreme  Court  of  West  Virginia  has  also 
upheld  the  forfeiture  provisions  as  not  de- 
priving the  landowner  of  his  property  with- 
out due  process  of  law,  and  as  being  not  only 
Just  but  wise  and  politic,  legislation.  Mc- 
Clure  V.  MalUand,  24  W.  Va.  561 ;  McClure 
V.  Mauperture,  29  W.  Va.  633,  2  S.  E.  761; 
Twiggs  V.  SchovalUe,  4  W.  V|u  463;  Smith 
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T.  Tbarp,  17  W.  Va.  221 ;  Hays  v.  Camden's 
Helra,  S8  W.  Va.  109,  18  S.  B.  481 ;  Wlant  ▼. 
Hays,  38  W.  Va.  681,  18  S.  H.  807,  23  L.  R.  A. 
82 ;  State  v.  Sponangle,  45  W.  Va.  420,  32  8. 
B.  283,  43  L.  R.  A.  727.  The  question  arose  In 
a  case  which  was  before  the  Supreme  Court 
of  the  United  States  In  1898  (King  v.  Mul- 
llns.  171  U.  S.  404,  18  Sup.  Ct  925,  43  L. 
Ed.  214)  whether  the  West  Virginia  proTl- 
slon  was  repugnant  to  the  federal  Constitu- 
tion as  depriving  one  of  his  property  with- 
out due  process  of  law.  The  court  recogniz- 
ed that  the  term  "due  process  of  law,"  as 
used  In  the  federal  Constitution,  must  mean 
the  same  thing  throughout  the  Union.  It 
also  held  that  the  term  might  be  satisfied 
with  a  different  provision  for  a  hearing  as 
concerned  tax  matters  from  what  would  be 
required  In  a  controversy  between  Individ- 
uals. The  court  refused  to  say  that  the 
provisions  of  the  West  Virginia  Constitution 
and  of  the  statutes  of  Virginia  forfeiting  the 
title  to  land  without  office  found  for  the 
nonllsting  and  nonpayment  of  taxes  by  their 
claimants  was  repugnant  to  the  "due  pro- 
cess of  law"  guaranty  of  the  federal  Con- 
stitution. But  the  court  did  say,  as  being 
all  that  was  necessary  to  a  decision  of  the 
case  in  band,  that  inasmuch  as  there  was  a 
provision  In  the  statute  of  West  Virginia  by 
which  the  lands  forfeited  under  the  Consti- 
tution of  that  state  were  sold  under  a  decree 
of  a  court,  in  an  action  to  which  the  former 
owner  was  made  a  party  and  in  which  he 
was  allowed  to  redeem  on  certain  contingen- 
cies, it  was  In  every  sense  a  sufficient  com- 
pliance with  the  requirement  that  the  owner 
be  given  a  day  in  which  to  contest  the  pro- 
posed forfeiture.  The  West  Virginia  provi- 
sion was  therefore  upheld. 

Thus  we  see  that  in  1906  the  Legislature 
was  confronted  with  this  situation:  Every 
evil  tliat  had  existed  from  the  beginning, 
threatening  the  stability  of  the  land  titles 
of  a  large  and  Important  section  of  the  state, 
was  still  nnnllevlated;  that  every  legislative 
measure  adopted  during  the  past  115  years 
bad  been  unavailing;  that  in  spite  of  their 
pabllc  duty,  and  of  the  Imperative  command 
of  the  law  and  needs  of  the  state,  these 
claimants  refused  to  respond,  and  were  beyond 
tbe  reach  of  the  law  then  In  existence ;  that 
the  reason  of  the  failure  of  the  previous  legis- 
lation upon  the  subject  was  those  constitu- 
tional obstacles  which  bad  been  pointed  out 
In  various  opinions  of  this  court  and  of  the 
Supreme  Court  of  the  United  States;  that 
similar  conditions  produced  by  the  same 
cause  had  existed  In  two  of  our  sister  states ; 
that  they  had  gone  further  than  Kentucky 
bad  in  an  attempt  to  relieve  the  situation; 
and  that  their  eCTorts  had  been  successful, 
and  were  without  legal  exception.  The  idea 
was  not  new  to  the  Legislature  that  the  duty 
of  the  oommonwealtb  was  to  protect  herself 
from  a  continuation  of  that  thrall  that  was 
paralyzing  the  energies  of  a  large  section 
of  the  state,  distnrbing  Its  peace,  and  robbing 


the  state  treasury  of  its  revenues.  There- 
upon article  3,  p.  115,  c.  22,  of  the  Acts  of 
1906,  was  most  deliberately  adopted.  The 
revenue  laws  of  Kentucliy,  in  the  opinion  of 
the  previous  Legislature,  needed  radical  re- 
vision. A  commission  was  raised  to  study 
the  question,  to  hear  complaints  and  sugges- 
tions, and  to  bring  In  at  the  next  session  a 
new  bill  covering  the  entire  subject.  Two 
years  were  allowed  for  the  work.  The  com- 
mittee did' as  directed.  The  whole  system  of 
the  state's  revenue  laws  was  revised,  and  an 
entirely  new,  complete  measure  introduced 
and  enacted.  Acts  1906,  pp.  88-248,  c.  22. 
Article  8,  as  quoted  above,  was  In  this  de- 
liberate manner  proposed  and  adopted.  There 
can  be  no  doubt  that  the  Legislature  deter- 
mined to  outlaw  these  dormant  titles,  and 
thereby  protect  the  treasury  and  Increase 
the  state's  revenues.  Nor  can  there  be  doubt 
that  the  legislative  purpose  was  to  proceed 
carefully  and  in  that  manner  that  would 
satisfy  the  requirements  of  the  Constitntlons 
of  this  state  and  of  the  United  States.  The 
Legislature  did  not  Intend  to  deal  tenderly 
with  a  situation  that  had  been  aggravating 
In  Its  merits.  It  realized  that  sometimes 
sternness  is  Justice,  and  further  leniency  In- 
justice. The  Legislature  has  squarely  faced 
the  problems  of  the  situation.  Tbe  court  has 
no  disposition  to  look  at  it  otherwise  than 
It  is — to  pass  upon  the  questions  of  law  pre- 
sented, grim  and  bare  as  they  may  be. 

Proceedirig  under  article  3  of  the  act  of 
1906,  appellant,  daimlng  to  be  an  owner  of 
certain  patents  Issued  upon  Virginia  war- 
rants prior  to  1788,  petitioned  the  county 
courts  of  Pike,  T'loyd,  Knott,  and  Letcher  to 
list  for  taxation  against  it  275,285  acres  of 
land  in  Pike  county,  88,215  acres  in  Floyd, 
55,020  acres  In  Letcher,  and  29,068  acres  in 
.Knott,  aggregating  447,528  acres.  The  coun- 
ty courts  refused  to  list  the  lands  upon  the 
ground  tiiat  the  petitions  were  not  sufficimt 
under  the  statute.  This  feature  will  be  no- 
ticed particularly  further  along.  On  appeal 
to  tbe  circuit  courts  of  those  counties,  the 
same  conclusion  was  reached,  and  the  ap- 
pellant's applications  were  refused,  whereup- 
on these  appeals  are  prosecuted  to  this  court. 

Tbe  first  question  presented  is,  has  the 
court  jurisdiction  of  the  appeals?  The  ap- 
pellate Jurisdiction  of  this  court  is  regulated 
by  statute.  Only  such  matters  as  the  Legis- 
lature may  see  fit  to  allow  to  be  brought  here 
on  appeal  are  cognizable  by  tbe  court  No 
person  has  an  inherent  right  of  appeal,  how- 
ever natural  the  notion  that  appellate  courts 
should  be  open  always,  as  are  all  other 
courts,  to  a  litigant  who  conceives  that  his 
rights  have  been  denied.  3ut  Jurisdiction, 
and  final  Jurisdiction,  must  be  lodged  some- 
where. It  has  been  left  to  the  Legislature  to 
do  that  It  is  exceptional,  indeed,  when  ap- 
peals are  allowed  in  tbe  matter  of  tax  assess- 
ments. The  reasons  are  obvious.  But  they 
are  sometimes  allowed  by  legislation.  The 
language  of  the  statute  In  question  must  be 
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looked  to,  to  se«  wbether  an  appeal  to  this 
conrt  Is  denied,. in  spite  of  tlie  provision  of 
the  General  Statute  fixing  this  court's  ap- 
pellate Jnrifidiction.  A  clause  of  a  section  of 
tbis  article  prorldes  that  the  county  conrt, 
"upon  finding  the  amount.  •  *  •  shall 
cause  a  record  of  the  findings  to  be'  made  on 
the  order  book  of  the  court  and  certified  to 
the  Auditor.  Should  the  court  find  that  the 
land  has  been  assessed  *  *  *  as  of  any 
of  said  dates,  *  *  *  It  shall  accept  the 
assessment  as  a  basis  upon  which  to  ascertain 
the  amount,"  etc.  "The  finding  of  the  circuit 
court  shall  be  conclusive  and  not  subject  to 
appeal.  A  copy  of  the  findings  sball  be  cer- 
tified to  the  Auditor  of  the  State,  and  to  the 
clerk  of  the  county  court."  Section  2,  art 
8,  p.  118,  c.  22,  Acts  1906.  Under  section 
4241,  Ky.  St  1903,  relating  to  proceedings  by 
auditor's  agents  to  have  omitted  property 
assessed,  a  similar  provision  occurs,  though 
not  In  the  same  lang^uage.  There  the  finding 
of  the  lower  tribunals  as  to  the  value  of  the 
property  assessed  is  not  subject  to  appeal, 
but  an  appeal  Is  allowed  upon  the  question 
of  the  liability  of  the  property  to  assessment 
Appeals  are  allowed  to  this  court  from  final 
Judgments  in  all  cases  in  circuit  courts  where 
the  title  to  land  is  involved,  or  where  the 
amount  In  controversy,  exclusive  of  interest 
and  costs,  is  not  less  than  $200.  "In  all  oth- 
er civil  cases,  the  Court  of  Appeals  shall  have 
appellate  Jurisdiction  over  the  final  orders 
and  Judgments  of  all  courts."  Section  950 
Ky.  St  1903.  We  construe  the  word  "find- 
ing" in  the  act  before  ns  as  relating  to  the 
fixing  of  the  value  of  the  property  assessed. 
To  that  extent  only  is  the  appellate  Juris- 
diction of  this  court,  as  fixed  by  section  900, 
Ky.  St  1908,  supra,  curtailed.  We  are  of 
opinion  that  this  court  has  Jurisdiction  of  the 
appeals. 

The  constitutionality  of  the  act  is  ques- 
tioned by  appellant.  The  question  must  be 
decided,  as,  if  it  is  unconstitutional,  appel- 
lant would  have  had  the  right  to  list  its 
lands  under  other  provisions  of  law  relating 
to  the  assessment  of  omitted  property.  If  it 
Is  constitutional,  then,  unless  appellant  has 
complied  with  its  terms,  the  action  of  the 
lower  court  was  right  We  will  take  up  the 
different  grounds  upon  which  the  act  Is  as- 
sailed: 

First  It  is  said  to  be  void  "because  it 
takes  from  the  assessor,  a  constitutional  of- 
ficer, the  power  conferred  upon  him  alone 
by  the  Onstttution  and  the  laws  pursuant 
thereto  to  assess  all  real  estate."  Section 
227  of  the  Constitution  creates  the  ofiSce  of 
assessor,  but  does  not  define  his  duties.  Sec- 
tion 172  of  the  Constitution  requires  all  prop- 
erty not  exempt  from  taxation  to  be  assessed 
at  Its  fair  cash  value,  and  provides  for  pun- 
ishing "any  officer  or  other  person  authorized 
to  assess  values  for  taxation,"  who  shall  will- 
fully commit  any  error  in  the  performance 
of  his  duties.  This  seems  to  imply  that  the 
Legislature  may   provide  other   persons  to 


assess  property.  It  has  always  been  done 
that  way  under  the  present  and  preoedins 
Constitutions.  Railroads,  and  other  public 
service  corporations,  distillers,  and  dealers 
in  rectified  spirite  are,  and  for  a  long  time 
bank  and  trust  companies  were,  assessed  by 
"other  persons"  than  the  county  assessor. 
The  latter  cannot  assess  for  any  period  than 
the  current  year.  All  omitted  assessments 
are  done  by  the  county  court,  and  have  be&n 
for  many  years,  certainly  ever  since  the 
adoption  of  the  present  Constitution.  This 
question  was  raised  in  Commonwealth  v.  Tay- 
lor, 101  Ky.  325,  41  S.  W.  11,  and  there  de- 
cided adversely  to  this  appellant's  conten- 
tion. 

Second.  It  is  claimed  that  the  act  is  local 
and  special,  and  thereby  violates  section  69 
of  the  Constitution.  The  only  point  urged 
In  brief  of  counsel  under  this  head  Is  that 
"the  act  could  not  apply  at  the  very  outside 
to  more  than  20  or  25  counties  in  Kentucky." 
But  that  does  not  constitute  the  legislation 
either  local  or  special  A  statute  regulating 
the  care  and  use  of  natural  gas  wells  might 
not  apply  in  fact  to  more  than  a  dozen  coun- 
ties in  the  state.  Nevertheless  the  terms  of 
the  statute  are  general,  and  are  applicable 
to  every  portion  of  the  state  where  the  con- 
ditions may  exist  or  may  arise  in  the  future. 
The  classification  of  the  subject,  lands  whl(A 
have  been  omitted  from  assessment  for  a 
great  many  years,  is  a  legitimate  exercise  of 
legislative  discretion.  It  finds  man;  counter- 
parts In  the  statute  respecting  other  classes 
of  property,  such,  for  example,  as  special 
provisions  regarding  the  listing  of'  nonresi- 
denta'  lands  and  the  assessment  of  dealers 
in  tobacco  and  liquors.  The  act  is  as  general 
as  the  nature  of  ita  subject  will  admit  That 
it  may  not  apply  to  every  county  would  be 
because  the  general  condlticHi  treated  of  did 
not  happen  to  exist  In  that  county.  Never- 
theless the  act  is  not  thereby  made  local. 
Nor  Is  its  subject  special  legislation  in  any 
legal  sense. 

Third.  It  is  claimed  that  the  act  violates 
section  171  of  the  Constitution,  which  re- 
quires that  taxes  shall  be  levied  for  public 
purposes  only.  The  grounds  of  this  objection 
are  (1)  that  the  provision  for  investing  the 
occupying  claimant  with  the  forfeited  title 
shows  that  he  is  the  intended  recipient  of 
the  tax;  and  (2)  that  the  provisions  for  the 
sale  of  the  other  forfeited  lands,  and  the 
payment  of  some  part  of  the  proceeds  to  the 
officers  who  represent  the  state  in  the  prose- 
cutions. Is  also  a  provision  for  their  private 
purposes.  Counsel  confuse  the  tax  levied 
upon  the  lands  and  the  disposition  of  the 
lands  by  the  state  after  they  shall  have  be- 
come forfeited.  There  is  no  pretense,  and 
there  can  be  no  ground  for  any,  that  the  act 
provides  any  other  use  of  the  taxes  that  may 
be  derived  from  assessmenta  under  the  act 
than  is  made  of  all  other  taxes  imposed  on 
all  other  property  of  the  state  and  ita  ooun- 
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tlei.  But  U  the  aiMMmenti  an  not  made 
becatue  of  the  contumacy  of  the  property 
bolder  or  claimant,  and  thereby  a  forfeitnre 
of  hia  title  results,  then  It  is  not  material 
to  bim  what  becomes  of  the  title  which  has 
been  Tested  In  the  state.  There  Is  nothing  In 
tbe  Constltntlon  which  prohibits  the  state's 
(onftorlng  the  title  upon  whom  It  pleases, 
and  of  diqxMsing  of  It  In  any  manner  Its 
Leglalatnre  may  elect  to  da  The  forfeitnre 
li  not  a  tax.  Nor  is  It  the  equivalent  It  Is 
a  penalty  imposed  for  a  violation  of  a  stat- 
nte.  Like  other  penalties,  it  Is  the  subject 
of  legislative  control  and  disposal,  without 
regard  to  the  previous  title  or  ownership  of 
the  convicted  violator  of  the  law. 

Fourth.  It  Is  contended  that  the  act  vio- 
lates section  51  of  the  Constitution,  which 
reqnlres  that  every  legislative  act  shall  re- 
late to  but  one  subject  which  shall  be  ex- 
pressed In  Its  title.  The  title  to  the  act  is 
"An  act  relating  to  revenue  and  taxation." 
If  this  article  is  bad  for  the  reason  last  as- 
signed, then  much,  if  not  most,  of  the  exist- 
ing revenue  law  of  the  state  must  fall  for 
the  same  reason.  A  great  many  analogous 
Instances  might  be  cited  from  that  act  But 
we  will  confine  ourselves  to  a  few.  Railroads 
and  other  public  service  corporations  are  re- 
quired to  report  certain  Informatlcm  upon 
which  their  assessments  are  to  be  based  by 
the  state  board  of  valuation  and  assessment 
Their  failure  Is  penalized  by  fine  of  from 
ISO  to  $1,000  and  a  suspension  of  the  cor- 
porate franchise.  Similar  penalties  were  up- 
held, and  a  lllce  act  declared  constitutional. 
In  Louisville  ft  Jeffersonvllle  Ferry  Ca  v. 
Commonwealth,  104  Ky.  726,  47  8.  W.  877. 
Oistillers  are  required  to  furnish  certain 
detailed  reports,  under  a  penalty  for  failure 
ot  from  1100  to  $S0O  a  day.  Acts  1906,  p. 
193,  a  22,  art  12,  1 1,  subd.  4.  Liquor  deal- 
ers are  licensed,  with  elaborate  procedure 
for  obtaining  license  and  for  their  revoca- 
tion. In  a  similar  statute  a  provision  for  11- 
censtaig  peddlers  required  that  all  notes  taken 
by  them  should  be  indorsed,  "Peddlor's 
Note,"  or  be  void.  The  law  was  upheld  as 
constitutional,  although  the  question  of  the 
ralBciency  of  the  title  does  not  seem  to  have 
been  raised.  Hays  v.  Commonwealth,  107 
Ky.  655,  55  S.  W.  425.  This  same  act  pro- 
Tides  for  a  state  board  of  equalization,  their 
appointment  duties,  and  compensation;  for 
a  county  board  of  supervisors,  their  appoint- 
ment duties,  and  compensation;  and  like- 
wise for  the  appointmfflit  of  auditor's  agents. 
All  these  matters  are  germane  to  tbe  title 
*3evenne  and  Taxation,"  which  Is  the  sub- 
ject of  the  act 

The  last  Constitatlon  contained  a  similar 
provision  to  section  51  of  the  present  Consti- 
tution. Under'it,  and.  Indeed,  since  the  foun- 
dation of  the  commonwealth,  legrlslatlon  has 
been  enacted  under  precisely  the  same  or 
equivalent  title,  in  which  equally  as  wide 
range  of  treatment  has  been  Indulged  as  In 


this  act  In  Phillips  v.  Cln.  ft  Gov.  Bridge 
Co.,  a  Mete  219,  this  court,  commenting  on 
that  constitutional  provision,  says:  "It 
should  mot  be  so  construed  as  to  restrict  leg- 
islation  to  such  an  extent  as  to  render  a  dif- 
ferent act  necessary,  where  the  whole  sub- 
ject-matter Is  connected  and  may  be  pr<%)erly 
embntced  in  the  same  act"  And  further: 
"None  of  the  provisions  of  a  statute  should 
be  regarded  as  unconstitutional,  where  they 
all  relate  directly  or  Indirectly  to  the  same 
subject  have  a  natural  connection,  and  not 
foreign  to  tbe  snbject  expressed  In  Its  title." 
In  L.  ft  O.  Tnmplke  Co.  v.  Ballard,  2  Mete. 
166,  it  was  said:  "A  more  liberal  construc- 
tion of  this  clause  of  the  Constitution  will 
be  not  only  more  consistent  with  the  objects 
intended  to  be  accomplished  by  It,  but  will  be 
found  necessary  In  the  practical  business  of 
legislation."  Hoke  v.  Commonwealth,  79  Ky. 
567;  Chiles  v.  Drake,  2  Mete.  146,  74  Am. 
Dec.  406;  Jacobs  v.  Louisville  ft  Nashville 
R.  R.  Co.,  10  Bush,  263;  Conley  v.  Common- 
wealth, 98  Ky.  125,  82  8.  W.  285;  Weber  v. 
Commonwealth,  72  8.  W.  SO,  24  Ky.  Law 
R^.  1726;  Hyser  v.  Commonwealth,  116  Ky. 
416,  76  8.  W.  174;  Sutherland's  Stat.  Constr. 
i  03;  Cooley's  Constitutional  Limitations,  i 
146.  Not  only  Is  every  feature  of  article  S 
above  logically  connected,  but  tbe  whole  nat- 
urally pertains  primarily  to  the  subject  of 
revenue  and  taxation.  -Besides,  the  subject 
has  from  the  beginning  In  this  state,  and 
prior  and  since  in  Virginia,  been  treated  as 
embracing  the  Identical  features  now  brought 
forward,  so  that  If  any  one  concerned  in 
such  legislation,  whether  a  member  of  the  as- 
sembly or  a  landowner  looking  out  for  his  in- 
terests, would  naturally  have  expected  to  find 
such  legislation  under  that  title,  and  reason- 
ably all  that  was  germane  to  the  subject 
treated  under  the  one  head. 

One  complaint  Is  that  the  measure  is  real- 
ly not  one  of  revenue,  but  of  police,  and  that, 
therefore,  It  Is  not  germane  to  the  title. 
There  will  be  fonnd  In  this  general  act  many 
features  which  partake  of  police  regulation, 
as  well  as  of  revenue.  This  Is  particularly 
true  of  the  most  of  the  article  devoted  to  li- 
cense, such  as  Uqnor  licenses,  peddlers,  pawn- 
brokers, billiard  tables,  pool  rooms,  exhibi- 
tions of  circuses,  and  the  like.  Such  meas- 
ures might  without  any  Impropriety  have 
been  classed  under  either  head,  as  they  truly 
pertain  to  each  as  they  are  treated  of.  On 
this  subject  Judge  Cooley  (Cooley  on  Taxa- 
tion [2d  Ed.]  I  587)  says:  "It  has  been  seen 
that  other  considerations  than  those  which 
regard  the  production  of  a  revenue  are  ad- 
missible, and  that  regulation  may  be  kept  in 
view  when  revenue  is  the  main  and  primary 
purpose.  The  right  of  any  sovereignty  to 
look  b^ond  the  immediate  purpose  to  the 
general  effect  neither  Is  nor  can  be  disputed. 
The  government  bas  the  general  authority  to 
raise  revenue,  and  to  choose  the  methods  of 
doing  so.  It  has  also  general  authority  over 
the  regulation  of  relative  rights,  privileges. 
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and  dnttes,  and  tbere  Is  no  rale  of  reason  or 
policy  in  gOTemment  whlcli  can  require  tbe 
Legislature,  wlien  making'  laws  witb  one  ob- 
ject in  ylew,  to  exclude  carefully  from  its 
attention  the  other."  The  primary  purpose 
of  article  3  is  to  raise  revenue.  Its  inciden- 
tal puriMse  is  to  regulate  other  rights.  Also 
Incident  is  the  disposal  of  that  which,  in  de- 
fault of  the  revenue  sought,  shall  come  to 
the  state  by  way  of  penalties.  As  they  will 
In  such  event  belong  to  the  state,  to  dispose 
of  them  in  that  way  that  will  most  redound 
to  the  public  welfare,  as  the  Liegislature  shall 
judge,  is  a  logical  continuation  of  tbe  same 
general  subject  of  legislation.  That  the  Leg- 
islature has  the  power  to  so  dispose  of  what 
nay  be  forfeited  to  it  we  have  no  manner  of 
loubt,  nor  has  there  been  cited  to  us  any 
case  or  advanced  any  reason  to  the  contrary. 

Fifth.  The  act  Is  claimed  to  be  void,  as  vi- 
olative of  tbe  Compact  with  Virginia.  The 
Compact,  BO  far  as  here  involved,  has  already 
been  set  out  in  the  foregoing  part  of  this 
opinion.  As  may  be  naturally  expected,  that 
Instrument  has  been  before  this  court  a  num- 
■  ber  of  times,  aa  well  as  before  the  Supreme 
Court  of  the  United  States,  for  construction. 
It  Is  conceded  to  be  as  obligatory  upon  this 
state  to  Its  fair  intent  as  fully  as  if  Ingrafted 
In  the  Constitution  of  the  state.  Nay,  more 
so.  In  that,  while  the  state  might -alter  or  ab- 
rogate provisions  of  'its  own  Constitution,  it 
Is  without  iKJwer  to  either  alter  or  Ignore  the 
Compact  Green  v.  BIddle.  8  Wheat  1,  5  L. 
Bd.  547:  Lessee  of  Joseph  Marlatt  v.  Silk, 
11  Pet  (U.  S.)  1,  9  L.  Ed.  609;  Poindexter  v. 
Greenhow,  114  U.  8.  271,  6  Sup.  Ot  903,  29 
L.  Ed.  185.  Among  the  first  authoritative  at- 
tempts on  the  part  of  this  court  to  construe 
the  Compact  was  Boone  v.  Helm,  4  Dana,  403, 
although  it  had  been  discussed,  indicating 
the  views  of  certain  of  the  judges.  In  Hoys' 
Heirs  V.  McMurry,  1  Lltt.  365,  and  In  Beard 
V.  Smith,  6  T.  B.  Mon.  430. 

In  Boone  v.  Helm,  this  court,  speaking 
through  Chief  Justice  Robertson,  respecting 
the  clauses  of  tbe  Compact  now  in  question, 
said:  "All  these  expressions,  taken  together, 
mean,  even  according  to  their  literal  Import, 
this,  and  only  this :  That,  as  to  the  validity 
and  effect  of  such  claims  to  land  as  then  ex- 
isted under  the  Vlrgtlnla  land  system  for  the 
district  of  Kentucky,  the  rights  of  the  claim- 
ants, as  then  existing,  whether  perfect  or  in- 
choate, should  be  tented  by  the  laws  under 
which  they  had  been  acquired,  and  that  Ken- 
tucky should  not  abolish  tbose  laws,  or  enact 
and  enforce  any  statute  destructive  of  the 
validity  of  such  of  those  claims  as  were,  ac- 
cording to  the  laws  existing  -when  they  were 
acquired,  valid  and  available.  Then,  if  any 
such  claimant  had  a  good  entry,  it — that  is, 
the  entry — should  ever  remain  good  as  a  val- 
id and  legal  location.  If  he  had  a  survey, 
good  according  to  the  law  under  which  It 
was  made,  it — that  is,  the  survey — should 
continue  to  be  held  as  having  been,  when 
made,  legal  and  valid.    If  he  had  obtained  a 


patent,  it— that  is,  the  patent — should  be 
deemed,  in  tbe  courts  of  Kentudcy,  to  have 
vested  In  the  patentee  all  the  rights  wblcb 
were  guaranteed  by  the  laws  of  Virginia  ex- 
isting when  it  was  issued.  And  if,  at  the 
time  of  the  separation,  one  claimant  had  a 
pevtect  and  another  an  imperfect  title  to  tbe 
same  land,  each  according  to  Its  degree  valid 
and  legal,  both  shall  ever  be  held,  in  the  like 
manner,  to  have  been  then  good,  and  neither 
of  them  shall  ever  be  invalidated  by  Ken- 
tucky. This  seems  to  .us  to  be  the  utmost 
latitude  of  the  literal  and  intrinsic  meaning 
of  the  Compact.  And  it  does  not  interdict 
prospective  legislation  by  Kentucky,  for  per- 
fecting any  imperfect  title  which  was  good, 
in  its  degree,  at  the  date  of  tbe  Compact,  or 
of  tbe  separation,  or  for  maintaining  ber 
own  just  authority  as  a  sovereign,  in  procur- 
ing revenue,  giving  proper  repose  to  honest 
occupants,  preventing  vexatious  litigation,  or 
in  enacting  and  upholding,  prospectively,  any 
other  Just  system  of  public  economy,  whicb 
Virginia  herself  might  have  adopted  without 
rendering  by  retroaction,  that  Invalid  which 
was  valid  under  her  laws.  It  is  admitted  In 
argument,  and  could  not  be.  plausibly  denied, 
that  prospective  limitation  and  revenue  laws, 
by  Kentucky,  affecting  rights  to  land  acquir- 
ed from  Virginia,  are  not  interdicted  by  tbe 
Compact." 

In  Kendall  v.  Slaughter,  1  A.  K.  Marsh. 
378,  involving  the  power  of  this  state  to 
change  its  limitation  laws  so  as  to  give  a 
shorter  time  than  Virginia  did  at  the  separa- 
tion for  bringing  actions,  this  court  said: 
"But  whilst  the  legislative  enactments  of  this 
country  are  by  tbe  Compact  not  permitted  to 
affect  the  validity  of  those  rights,  we  are  of 
opinion  that  Instrument  should  not  be  con- 
strued so  as  to  preclude  the  Legislature  from 
either  regulating  the  mode  of  action,  or  lim- 
iting the  time  it  should  be  prosecuted,  for 
the  purpose  of  asserting  those  rights.  That 
the  section  alluded  to  was  not  understood 
by  the  parties  to  that  Compact  as  inbiblting 
the  Legislature  from  passing  laws  by  which 
those  rights  might  become  forfeited  is,  -we  ap- 
prehend, apparent  from  other  parts  of  that  in- 
strument; for  it  Is  furthermore  in  the  latter 
clause  of  the  eighth  section  provided  that 
•no  neglect  of  cultivation  or  improvement  of 
any  land,  within  either  the  proposed'  state 
or  that  of  Virginia,  belonging  to  the  non- 
resident citizens  of  tbe  other,  shall  subject 
such  nonresident  to  forfeiture  or  other  penal- 
ty, within  the  term  of  six  years,'  etc.  •  •  • 
If,  then,  notwithstanding  the  Compact,  la'ws 
of  forfeiture  may  be  enacted,  no  reason  is 
perceived  why  tbe  Legislature  should  not  be 
allowed  to  regulate  the  limitation  of  actions; 
for,  although  possession  may.  In  process  of 
time,  ripen  Into  a  perfect  right  to  the  land. 
It  does  so,  under  the  efficacy  of  the  laws  of 
limitation,  operating  in  the  nature  of  a  for- 
feiture upon  the  failure  of  tbe  claimants  in 
not  asserting  the  right  in  due  time." 

These  views  are  fully  sustained  by  the  Sn- 
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preme  Court  of  the  United  States  in  Hawkins 
V.  Barney,  6  Pet  (U.  S.)  457.  8  L.  Ed.  190. 
This  action  alao  Involved  the  validity  of  a 
7-year  Btatnte  of  limitation  passed  by  Ken- 
tucky, and  applied  to  a '  claimant  under  a 
Virginia  grant,  whereas  the  period  of  limita- 
tion In  Virginia  applicable  to  snch  actions  at 
the  time  of  the  s^aration  was  20  years. 
Tliat  court  commenting  upon  the  Compact, 
«ald:  "It  can  scarcely  be  supposed  that  Ken- 
tucky would  have  consented  to  aco^t  a  lim- 
ited and  crippled  sovereignty;  nor  is  it  do- 
ing Justice  to  Virginia  to  believe  tliat  she 
'would  have  wished  to  reduce  Kentucky  to  a 
state  of  vassalage.  •  *  *  Let  the  language 
of  the  Compact  be  literally  applied,  and  we 
have  the  anomaly  presented  of  a  sovereign 
state  governed  by  the  laws  of  another  sov- 
ereign; of  one-half  the  territory  of  a  sover- 
eign state  hopelessly  and  forever  subjected 
to  the  laws  of  another  state.  If  the  seventh 
article  of  the  Compact  can  be  construed  so 
as  to  make  the  limitation  act  of  Virginia  per- 
petual and  unrepealable  in  Kentucky,  then 
I  know  not  on  what  principle  the  same  rule 
can  be  precluded  from  applying  to  laws  of 
descmt,  conveyance,  devise,  dower,  curtesy, 
and  In  fact  every  law  applicable  to  real  es- 
tate. •  •  •  The  last  member  of  the  eighth 
article  of  this  Compact  distinctly  recognizes 
the  existence  of  the  power  in  Kentucky  to 
pass  similar  laws,  notwithstanding  the  re- 
striction of  the  seventh  article,  and  also  the 
ivobabillty  of  her  resorting  to  the  policy  of 
such  lawB." 

No  one  seems  to  have  thought  liefore  that 
the  power  of  the  sovereign  state  of  Kentucky 
was,  or  was  Intended  to  be,  curtailed  by  tbe 
Compact  with  Virginia  respecting  the  right 
of  the  former  to  proceed  in  her  own  way 
to  coerce  taxes  from  all  property  within  her 
dominion  for  her  support  The  right  to  levy 
and  collect  taxes  from  the  citizens  or  property 
within  its  Jurisdiction  is  Inberent  in  a  state. 
As  a  part  of  Its  coercive  process,  It  may  for- 
feit the  title  of  recusant  taxpayers,  or  dis- 
train their  property  without  Judge  or  Jury. 
The  Compact  no  more  prevents  the  state 
from  forfeiting  the  title  of  property  whose 
owners  refuse  to  list  it  and  pay  taxes  upon 
It  than  it  denies  to  this  state  the  power  to 
levy  the  taxes.  Nor  does  the  Compact  affect 
at  all  the  question  of  procedure,  Jurisdiction 
of  courts,  the  subsequent  devolution  of  the 
title,  requirements  as  to  registry  of  subse- 
qamt  conveyances,  or  the  future  duties  and 
obligations  to  the  state  of  the  owners  of  such 
titles.  The  cases  examined  comment  upon 
the  fact  and  lay  stress  upon  the  point  that 
whatever  Virginia  herself  could  have  done 
In  subsequent  legislation,  as  affecting  the 
titles  in  question,  Kentucky  might  also  do.. 
As  we  have  seen,  Virginia,  at  the  time  of  the 
separation,  had  provided  a  forfeiture  of  titles 
for  a  failure  to  pay  the  tax  for  three  years, 
and  has  continuously  since  enacted  such  legis- 
lation. It  was  not  a  violation  of  the  Com- 
pact for  Kentucky  to  enact  the  statute  in 
106&W.-M 


question.  It  does  not  in  the  least  Impair  or 
affeqt  the  validity  of  the  patents  issued  by 
Virginia  or  under  Virginia  surveys,  nor  does 
it  alter  the  right  of  any  holder  of  such  pat- 
ents that  was  acquired  under  the  laws  of  Vir- 
ginia. They  took  the  patents  subject  to  the 
right  and  power  of  the  sovereign  to  compel 
the  payment  of  taxes  on  the  land  In  the  fu- 
ture, and  subject  to  the  correlative  power 
in  the  sovereign  to  forfeit  the  titles  to  the 
state  as  a  penalty  for  the  nonpayment  of  the 
taxes. 

StxtlL  It  is  contended  by  appellant  that  the 
act  in  question  is  vicious  because  it  seeks 
to  extort  an  unlawful  duplicate  tax  upon  the 
same  land.  In  the  petitions  of  appellant  is 
this  paragraph:  "Your  petitioner  is  advised 
by  counsel  learned  in  the  law,  and  believes, 
ttiat  in  all  of  said  years,  and  now,  under  the 
laws  of  the  commonwealth  of  Kentucky, 
whenever  the  occupant  or  occupants  of  any 
part  or  parts  of  any  of  said  tracts  bave  paid 
the  taxes  thereon,  which  those  under  whom 
your  petitioner  claims  ought  to  have  paid  or 
ought  to  pay,  the  person  so  paying  the  tax 
shall  be  entitied  to  recover  of  the  owner  the 
amount  of  the  tax  so  paid  and  interest  which 
shall  continue  a  Hen  on  the  property  upon 
which  such  tax  was  paid."  The  laws  of  the 
commonwealth  referred  to  In  the  foregoing 
statement  of  the  petitions  are  as  follows: 
"Any  person  having  a  Hen  on  property  upon 
which  the  owner  hag  failed  to  pay  the  taxes, 
and  has  become  delinquent  such  lien  holder 
may  pay  the  taxes.  Interest  and  penalties 
thereon,  and  shall  be  subrogated  to  the  Hen 
of  the  commonwealth,  county  or  district  there- 
for, and  the  sum  so  paid  shall  bear  legal  In- 
terest from  the  date  of  payment  and  shall  be 
collectible  In  the  same  manner  as  the  original 
claim  of  the  Hen  holder."  "Wherever  the  oc- 
cupant or  tenant  of  any  land,  or  bailee  or  per- 
son In  possession  of  any  personal  property, 
shall  pay  the  tax  thereon  which  the  owner 
ought  to  pay,  the  person  paying  the  tax  shall 
be  entitled  to  recover  of  the  owner  the 
amount  of  the  tax  so  paid  and  interest  which 
shall  constitute  a  Hen  on  the  property  upon 
which  such  tax  was  paid."  Ky.  Bt  1908,  Sf 
4082,  4083,  continued  In  force  by  Act  March 
16,  1906,  article  1,  i§  14,  16,  and  Acts  1906, 
p.   92,  c.   22. 

There  is  no  such  connection  or  privity  be- 
tween adverse  claimants  of  land  as  entitle 
one  to  recover  taxes  voluntarily  paid  by  him 
on  the  land,  although  he  in  fact  did  not  own 
it  from  another  who  did  own  It,  but  failed 
to  list  it  and  pay  the  taxes.  That  which  the 
state  taxes  Is  the  property  of  the  claimant — 
not  the  land.  The  right  to  xx>sses8,  thfe  title 
or  legal  right  of  dominion,  is  the  property 
which  the  law  protects,  and  Is  that  property 
which  It  taxes.  If  two  persons  claim  the 
same  land,  each  having  a  titie,  but  undeter- 
mined which  Is  superior,  shall  the  state  stand 
back  until  their  dispute  is  settled  before  it 
can  exact  a  tax  from  the  owners?  For  if 
one  of  them  can  lawfully  refuse  to  list  his 
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claim,  which  la  hla  estate  In  the  land,  then 
the  other  could  also.  The  state  creates. prop- 
erty— that  la,  the  right  to  a  thing— by  protect- 
ing Its  use  and  enjoyment  It  maintains  po- 
lice to  protect  Its  security  and  that  of  Its 
owner,  courts  In  which  his  rights  may  be 
vindicated,  and  the  whole  fabric  of  social 
government,  which  gives  all  value  to  every 
kind  of  property.  In  return,  the  state  exacts 
certain  personal  services  from  the  dtlzen,  and 
In  addition  a  sum  at  certain  Intervals,  called 
a  "tax,"  with  which  to  defray  the  expenses 
of  the  government  which  he  enjoys  and  which 
protects  him  In  his  rights  of  property.  The 
state,  then,  may  tax  whatever  Is  property 
within  Its  Jurisdiction.  If  one  has  an  Im- 
perfect title  to  land,  that  is  property,  and  It 
may  be  taxed,  although  another  have  a  more 
perfect  claim  to  the  same  land,  which  Is  also 
taxed  as  his  property.  That  Is  not  double 
taxation.  There  are  many  Instances  In 
which  the  same  tangible  thing  supports  sev- 
eral separate  properties.  For  example,  a 
corporate  franchise  Is  taxed ;  so  is  the  prop- 
erty which  Is  used  In  connection  with  It,  and 
without  which  the  franchise  would  have  no 
appreciable  value.  Lands  owned  by  corpora- 
tions may  be  taxed ;  that  Is,  the  corporation's 
dominion  and  right  In  them.  Based  upon 
the  land,  the  corporation  Issued  shares  to  Its 
stoclctaolders.  These  shares,  mere  Intangible 
things,  may  also  be  taxed  against  the  share- 
holders. Nor  would  that  be  double  taxation, 
though  It  might  be  impolitic.  A  debt  Is  tax- 
able as  the  properly  of  the  creditor.  That  for 
which  the  debt  was  created,  if  property,  Is 
also  taxed  as  the  property  of  the  debtor. 

The  act  of  1906  provides:  "It  shall  be  the 
duty  of  each  and  every  owner  or  claimant  of 
land  to  pay  all  the  taxes  •  •  *  and  to 
list  said  land  •  •  •  for  taxatloa"  It  al- 
so provides:  "The  fact  that  said  land  has 
been  listed  for  taxation,  or  the  taxes  have 
been  paid  thereon  by  another  claimant,  shall 
not  relieve  against  the  duty  therein  Imposed." 
Laws  1906,  pp.  116,  116,  c.  22,  art  8,  i  1.  The 
provision  existed  under  the  Qeneral  Statutes. 
Oen.  St  p.  1036,  c.  92,  art  1,  f  8.  Double 
taxation  Is  not  per  se  unconstitutional.  It  Is 
only  when  taxes  are  Imposed  twice  by  the 
same  government  upon  the  same  property  as 
against  the  same  owner  that  they  are  Inhibit- 
ed, and  then  only  by  virtue  of  the  clause  In 
the  Constitution  which  requires  all  taxation 
to  be  uniform.  It  Is  only  when  there  Is  a 
destruction  of  uniformity  by  virtue  of  the 
so-called  double  taxation  that  It  Is  prohibited. 
The  state  Is  Interested,  not  only  In  having 
Its  taxes  paid  to  It,  but  In  having  them  paid 
by  the  persons  who  ought  to  pay  them.  The 
fact  that  the  state  makes  a  claimant  In  pos- 
session, though  not  having  the  best  title,  pay 
taxes  upon  bis  property — that  Is,  his  claim — 
does  not  exhaust  the  state's  power  to  compel 
any  other  claimant  of  a  title  to  the  same  land 
to  Ust  his  claim  and  pay  taxes  upon  it  The 
statutes  quoted  above,  and  relied  on  by  ap- 
pellant, at  the  utmost  would  not  give  a  claim- 


ant of  land  who  paid  taxes  on  It  a  lien  as 
against  the  troe  owner.  If  the  latter  also 
paid.  When  the  Legislature  requires  the  true 
owner  to  list  and  to  pay  taxes  on  bis  clalih, 
it  Is  therefore  no  defense  under  this  statute 
that  another  (a  stranger  to  the  title)  has  list- 
ed them  and  paid  the  taxes,  and  would  have 
a  right  of  action  to  recover  for  them  If  the 
state  did  not  collect  them  from  the  true  own- 
er.   Simpson  V.  Edmlston,  28  W.  Va.  675. 

Seventh.  The  act  Is  claimed  to  Infringe  botb 
the  federal  and  state  Oonstitntlons,  In  tbat 
It  attempts,  so  It  Is  argued  for  aK>ellant,  ti> 
deprive  citizens  of  their  property  without  due 
process  of  law.  This  proposition  involves  the 
powa  of  the  state  to  forfeit  lands  of  the  own- 
er or  claimant  because  he  failed  to  list  or  pay 
taxes  on  them.  The  power  of  the  state  to 
levy  the  tax  Is  not  to  be  questioned.  No  more 
Is  Its  power  to  coerce  Its  payment  As  listing 
the  properly  for  assessment  Is  a  necessary 
step  towards  collecting  the  tax,  the  state  must 
have  as  ample  power  to  comi>el  that  step  as 
any  other  In  the  process  of  collecting  the 
tax,  or  its  wh<rie  power  in  the  premises  Is 
reduced  to  the  strength  of  the  weakest  In- 
cident It  is  no  longer  controverted  that  the 
state  may  distrain  the  delinquent's  property 
— ^may  sell  It  by  the  most  summary  proceed- 
ing. No  Judicial  action  Is  necessary  to  per- 
fect the  title.  "In  what  Important  particular 
does  this  differ  from  the  case  of  forfeitures," 
says  Judge  Cooley  In  his  work  on  Taxation 
(page  464),  "except  that  to  the  proceedings 
which  are  to  work  the  forfeiture  there  Is  add- 
ed the  one  requirement  of  a  public  sale?  But 
there  are  In  the  sale  no  elements  of  an  ad- 
judication. It  does  not  stand  In  the  place 
of  one.  Its  purpose  Is  only  to  bring  to  the 
public  treasury  the  tax  for  which  the  sale  is 
made.  Incidentally  In  the  proceedings  a  pur- 
pose Is  kept  in  view  not  to  sacrifice  any  fur- 
ther than  shall  be  necessary  the  Interests  of 
the  owner ;  and  to  this  end  notice  of  the  sale 
is  required,  with  a  view  to  Invite  competition 
among  bidders.  But  we  are  not  aware  of  any 
constitutional  principle  that  entitles  a  party 
to  have  bis  duty  coerced  by  a  public  sale  of 
property  rather  than  by  a  f&rfelture  of  it 
A  sale  by  a  ministerial  officer,  which,  as  the 
closing  step  In  administrative  action,  is  to 
divest  the  owner  of  his  title,  is  as  much  ob- 
noxious to  the  charge  that  it  deprives  him  of 
his  freehold  without  a  hearing,  as  is  the  l^s- 
latlve  forfeiture." 

That  text  was  written  before  the  opinion 
of  the  Supreme  Court  in  King  v.  Mulllns, 
supra.  In  which,  in  summing  up  on  the  West 
Virginia  Constitution  and  statutes  already 
noticed,  the  court  said:  "We  hold  that  the 
system  established  by  West  Virginia,  under 
which  lands  liable  to  taxation  are  forfeited 
to  the  state  by  reason  of  the  owner  not  hav- 
ing them  placed  or  caused  to  be  placed,  dur- 
ing five  consecutive  years,  on  the  proper  land 
books  for  taxation,  and  caused  himself  to  be 
charged  with  the  taxes  thereon,  and  under 
which,  on  petition  required  to  be  filed  by  the- 
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repreeentatlTe  of  tbe  state  In  the  proper  dr- 
Gult  court,  Bucti  lands  are  sold  for  the  benefit 
of  tbe  school  fund,  with  liberty  to  the  owner, 
upon  due  notice  of  the  proceeding,  to  Inter- 
vene by  petition  and  secure  a  redemption  of 
hla  lands  from  the  forfeiture  declared  by 
paying  the  taxes  and  charges  due  upon  them, 
is  not  Inconsistent  with  the  due  process  of 
law  required  by  the  Constitution  of  the  Unit- 
ed States  or  the  Constitution  of  the  state." 
This  court,  In  Marshall  t.  McDanlel,  12  Bush, 
at  page  383,  said  that  It  was  within  the  pow- 
er of  the  state  to  provide  for  a  forfeiture 
of  the  owner's  title  If  he  shonld  fail  to  list 
or  pay  taxes  on  his  land ;  but  it  was  held  In 
that  case  that  before  the  fortelture  could 
become  effectlye  he  must  have  an  opportunity 
to  be  heard  in  the  matter  before  some  com- 
petent tribunal  to  try  the  question — not 
whether  It  was  right  that  his  title  should 
be  forfeited,  but  whether  the  facts  existed 
which  under  the  statute  worked  a  forfeiture. 
So  in  Harris  v.  Wood,  6  T.  B.  Mon.  643,  this 
court  held  that  the  state  was  not  required, 
In  collecting  Its  taxes,  to  snbmlt  the  question 
of  right  or  of  the  taxpayer's  liability  to  a 
judicial  tribunal  or  to  a  Jury ;  that  such  had 
never  been  the  law  of,  the  land.  Under  the 
act  here  Involved,  the  owner  Is  given  a  day 
in  court  His  title  does  not  become  forfeited 
till  it  is  so  adjudged  In  an  action  In  the  dr- 
colt  court,  to  which  he  is  made  a  party,  and 
Is  snmmoned  if  within  the  court's  Jurisdic- 
tion, or  proceeded  against  regularly  by  pub- 
lication otherwise,  and  a  regular  Mai  la  or 
may  be  had.  The  Inquiry  would  be.  In  tbe 
trial,  did  he  fall  to  list  or  pay  the  taxes 
within  the  time  and  In  the  manner  prescrib- 
ed by  the  statute?  If  he  did  fail,  then  the 
Judgment  will  carry  Into  effect  the  legislative 
flat  that  his  title  shall  be  fortelted  to  the 
state.  If  he  did  not  fall,  then  the  proceed- 
ing to  forfeit  will  be  dismissed,  and  he  will 
be  left  with  his  title  as  It  was  before. 

In  this  connection  we  will  notice  another 
objection  made  against  tbe  statute,  which  Is 
that  It  la  an  ex  post  facto  law;  that  It  pun- 
ishes an  act  or  omission  by  forfeiture  of 
property  which,  when  tbe  act  was  omitted, 
■vrmt  not  so  punishable  by  law.  But  such  is 
not  the  fact  It  is  not  the  failure  to  list  In  the 
years  1901.  1002,  1903,  1904,  and  1906  that 
works  the  fortelture;  but  it  Is  the  failure 
after  the  passage  of  the  act  in  1006  to  there- 
after list  the  property  for  the  five  years  nam- 
ed, and  before  January  1, 1907.  It  was  with- 
in the  power  of  the  liCglslature  to  fortelt  for 
even  one  year's  omission. 

Eighth.  It  is  assumed  in  argument  against 
the  validity  of  the  act  that  any  retrospective 
statute  is  unconstitutional.  But  such  Is  not 
the  law.  The  Legislature  may  provide  for 
retrospective  assessment  of  property,  and.  If 
It  has  been  omitted,  ought  to  do  so  (Levy  v. 
City  of  Louisville,  97  Ky.  394,  80  S.  W.  973, 
28  L;  R.  A.  480),  as  otherwise  such  property 
would  enjoy  an  exemption  to  which  it  was 
not  entitled,  and  thereby  Impose  an  addition- 


al and  unjust  burden  upon  other  taxpayers. 
There  Is  nothing  In  our  Constitution  which 
prohibits  retrospective  taxation.  Nor  is  tbore 
in  the  federal  Constitution.  Florida  Central 
R.  B.  Co.  V.  Reynolds,  183  U.  S.  471,  22  Sup. 
Ct  176,  46  li.  Ed.  283.  The  only  inquiry  Is, 
has  the  Legislature  clearly  Indicated  its  pur- 
pose to  tax  the  property  retrospectively? 
Durrett  v.  Davidson,  93  S.  W.  25,  8  L.  R. 
A.  (N.  8.)  540,  29  Ky.  Law  Rep.  401.  Under 
the  language  of  this  act  there  can  be  no 
donbt  of  such  purpose. 

Ninth.  There  are  a  number  of  other  ob- 
jections made  to  the  statute  by  appellant,  all 
of  which  may  be  grouped  under  the  general 
complaint  that  it  is  harsh,  oppressive,  and 
unjust  Were  these  objections  well  grounded, 
they  would  afford  no  basis  for  relief  at  the 
hands  of  tbe  court.  The  policy  of  the  Leg- 
islature may  be  looked  into  by  the  courts  for 
the  purpose  only  of  interpreting  statutes. 
If,  then,  they  are  found  to  be  within  the 
power  of  the  Legislature  to  enact,  the  busi- 
ness of  the  court  is  ended.  That  tbe  Legis- 
lature saw  proper  to  enact  a  harsher  ranedy 
than  it  might  have  done;  that  it  allowed  the 
minimum  of  grace  to  the  taxpayer;  that  It 
imposed  most  onerous  penalties  for  his  de- 
faults; that  it  Imposed  even  greater  penal- 
ties than  It  does  as  against  other  classes 
whose  fault  may  be  no  greater ;  that  it  does 
not  even  excuse  Infants,  or  married  women, 
or  persons  laboring  under  disability,  when 
the  general  policy  of  legislation  is  to  deal 
more  Indulgently  with  those  classes — are  all 
considerations  of  expediency  which  appeal 
to  the  good  sense  and  the  conscience  of  the 
legislators.  It  Is  not  tolerable  In  our  form 
of  government  with  its  distinct  separation  of 
powers,  that  acts  of  the  legislative  branch 
should  stand  or  fall  according  as  they  ap- 
pealed to  the  approval  of  the  Judiciary ;  else 
one  branch  of  government  and  that  the  most 
representative  of  the  people,  would  be  de- 
stroyed, or  at  least  completely  subverted  to 
the  judges.  We  do  not  say  that  this  act  is 
to  be  regarded,  in  the  light  of  the  history  of 
its  enactment  and  the  abuses  it  was  Intended 
to  remedy,  as  falling  within  tbe  category  de- 
scribed. There  Is  abundant  basis  for  the  act 
In  which  it  will  appear,  not  only  as  reason- 
able, but  as  highly  politic  All  that  we  do 
mean  to  say  is  that,  tested  by  precedent  and 
principle,  we  are  unable  to  find  that  It  vio- 
lates any  provision  of  tbe  Constitution  of  the 
United  States  or  of  this  state,  or  in  any  wise 
transcends  the  power  of  the  legislative  de- 
partment of  the  state  government 

Finally.  Did  appellant  comply  with  tbe 
statute,  so  that  the  county  court  ought  to 
have  listed  the  lands?  The  petitions  In  these 
cases  contained  the  same  averment  of  which 
tbe  Pike  county  case  is  selected  as  a  sample, 
as  follows:  "Tour  petitioner  claims  to  be 
an  owner  of  the  herein  below  described 
tracts  of  land,  situated  in  the  coimty  of  Pike, 
state  of  Kentucky,  but  not  of  the  improve- 
ments thereon,  nor  of  the  surface  of  certain 
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parts  of  each  tract  as  hereinafter  stated,  to 
wit."  Then  follows  a  description  of  land  by 
calls  and  distances,  which  It  may  be  assumed 
were  sufficiently  explicit  to  have  located  the 
several  boundaries.  The  petition  sets  out  the 
dates  of  Issue  and  serial  numbers  of  the 
patents,  and  the  Instruments  through  which 
the  petitioner  derived  title,  namely,  unrecord- 
ed deeds  from  Charles  B.  HlUbonse,  and  that 
the  title  of  HUlhouse  was  derived  by  deeds 
and  contracts  to  convey  made  by  him  with 
"others  claiming  by  inheritance,  by  divers 
mesne  conveyances,  from  those  to  whom  said 
tracts  of  land  respectively  were  granted  by 
letters  patent."  The  petition  then  states  that 
the  lands  had  not  been  assessed  for  any  of 
the  years  IflOl  to  1905,  both  inclusive,  either 
by  the  petitioner  or  by  any  one  under  whom 
It  derived  title,  and  that  no  part  of  the  taxes 
for  any  of  those  years  had  been  paid.  But 
the  petitions  alleged  that  parts  of  each  of 
said  tracts  had  b«ien  listed  for  taxation  for 
each  of  said  years  by  others  than  the  plain- 
tiff and  those  under  whom  It  claimed,  and 
that  taxes  under  this  listing  have  been  paid 
by  strangers.  The  petition  then  continues: 
"Your  petitioner  does  not  claim  to  be  the 
owner  of  any  Improvements  on -any  of  said 
tracts  of  land,  nor  of  so  much  of  the  surface 
of  said  lands  as  has  been  adversely  held  by 
others  for  a  period  sufficient  to  toll  your  pe- 
titioner's right  of  entry." 

The,  defects  of  these  petitions  are:  (1) 
They  do  not  disclose  the  names  of  the  own- 
ers, and  therefore  do  not  show  the  proper 
persons  to  be  assessed.  They  show  that  ap- 
pellant is  only  "an  owner."  Of  what  part, 
or  in  wliat  proportions,  and  by  whom  the  re- 
maining portions  are  owned,  is  not  shown. 
(2)  They  do  not  "so  describe  the  land  pro- 
posed to  be  assessed"  as  that,  In  the  language 
of  the  statute,  "It  can  be  Identified"— the 
land  to  be  assessed  in  not  only  specific  tracts, 
so  described  in  their  entirety  as  to  be  sus- 
ceptible of  accurate  location,  but  the  Inter- 
est of  the  listing  owner.  If  he  owns  less  than 
the  entire  tract,  must  t>e  so  described  as  that 
it  may  be  Identified.  (3)  Some  of  the  patent 
boundaries  described  lie  only  partly  In  the 
county  wherein  it  is  proposed  to  list  It  The 
petitions  show  that  fact,  but  do  not 'show 
where,  in  what  part  of  the  county,  the  parts 
to  be  assessed  do  lie ;  nor  do  they  show  where 
the  excluded  parts  which  It  Is  admitted  do 
not  belong  to  the  petitioner  He,  so  as  that 
the  court  could  with  reasonable  certainty  and 
intelligence  fix  a  valuation  upon  that  part 
which  is  assessed.  For  lands  which  lay  up- 
on the  main  Big  Sandy  river,  in  Pike  coun- 
ty, would  have  a  much  greater  cash  value 
than  it  they  lay  across  a  mountain  range 
miles  away  from  a  navigable  river  or  a  rail- 
road. If  the  claimant  does  not  own  the 
whole  tract  described,  he  must  show  what 
portion  he  does  own  or  claim.  A  failure  to 
80  describe  exclusions  as  that  they  may  be 
identified  leaves  the  description  as  Indefinite 


as  if  the  original  tract  could  not  be  identi- 
fied. 

Nor  are  these  objections  merely  technical. 
Interposed  whimsically,  so  as  to  defeat  the 
proposed  listing  of  the  land,  and  so  as  to 
work  Its  forfeiture.  They  are  each  substan- 
tial, and  have  solid  jnerlt  to  support  them. 
Only  the  title  of  the  person  assessed  passes 
by  a  tax  sale.  Johnson  v.  Mclntyre,  1  Bibb, 
296.  'If  lands  are  assessed  in  the  name  of 
the  wrong  persons,  no  title  passes  by  the  tax 
sale.  Wheeler  v.  Brammel,  8  S.  W.  199,  10 
Ey.  Law  Rep.  301;  Spalding  v.  Thompson, 
30  S.  W.  20,  16  Ky.  Law  Rep.  836.  The  list- 
ing of  partnership  property  In  the  name  of 
an  individual  member  of  the  firm  is  invalid 
to  pass  the  partnership  property  under  tax 
sale.  Furguson  v.  Clark,  52  S.  W.  964,  21 
Ky.  Law  Rep.  697.  A  tax  deed  for  100  acres 
of  600  acres  was  held  void  in  Humphries  v. 
Huffman,  33  Ohio  St  395.  The  description 
in  the  deed  must  be  one  that  identifies  the 
land  with  reasonable  certainty.  Gool^  on 
Taxation,  516;  Oooch  v.  Benge,  90  Ky.  393. 
14  S.  W.  375.  In  the  last-named  case  it  was 
held  that  the  description  in  the  sheriffs  deed 
must  be  so  accurate  as  to  "enable  the  officer 
selling  it  and  those  disposed  to  purchase  to 
find  it  and  ascertain'  the  charact«r  of  it  by 
the  description  given."  The  description  in 
the  deed  and  the  assessment  roll  must  agree^ 
or  the  title  faller  to  pass.  Carlisle  v.  Oassady, 
20  Ky.  Law  Rep.  662,  46  S.  W.  490.  A  sale 
for  taxes  that  have  been  paid  is  void.  There- 
fore it  is  of  the  first  consequence  tliat  the 
assessment  should  be  such  aa  that  If  the 
lands  were  sold  under  It  the  title  of  the  tax- 
payer would  pass;  otherwise,  no  one  would 
be  Justified  in  bidding  at  the  sale,  and  the 
state  would  get  none  of  its  taxes  In  spite  of 
its  efforts.  Furthermore,  if  the  taxpayer  did 
not  pay  within  the  time  fixed  in  the  statute, 
and  the  state  or  county  elected  to  forfeit  Iiis 
title,  if  the  assessment  was  ineffectual,  the 
proceeding  to  forfeit  must  fall  by  the  way. 
As  the  nonresident  may  not  be  reached  other- 
wise for  the  tax  than  by  the  proceeding  in 
rem,  it  is  competent  and  necessary  for  the 
state  to  have  in  the  first  Instance  such  an 
adequate  list  as  will  satisfy  every  require- 
ment of  the  law  as  to  passing  a  valid  title  If 
a  sale  or  forfeiture  of  the  land  should  be 
necessary  to  realize  the  tax.  Commonwealth 
V.  Tobacco  Company,  107  Ky.  1,  62  S.  W.  799. 
The  purpose  of  the  Legislature  was'  to  en- 
force,  under  the  extreme  penalty  of  forfeiture 
for  failure,  such  a  listing  of  the  property  as 
would  in  the  future  prevent  Its  escape  from 
taxation,  as  it  had  been  enabled  to  do  in  the 
past  because  of  statutes  so  loosely  drawn  as 
that  no  title  would  pass  in  case  of  default; 
and  as  the  owner  was  a  nonresident  or  mighC 
be,  a  penalty  of  a  fine  would  be  wholly  in- 
adequate to  secure  the  listing,  as,  owing  to 
his  absence  from  the  state,  Jurisdiction  could 
not  be  obtained  to  assess  the  fine  in  a  crimin- 
al or  penal  action.    An  assessment  under  the 
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offer  made  by  appellant  wonld  not  have  ea- 
abled  the  state  to  sell  any  particular  piece  of 
land,  or  any  partlcnlar  interest  in  any  par- 
tloular  parcel,  so  aa  to  pass  the  title  of  ap- 
pellant and  the  others  claiming  with  it  The 
petition  was  bo  vagne  and  indefinite  as  to 
utterly  fail  to  meet  the  reQiilrements  of  the 
statute.  It  does  not  answer  to  say  that  the 
taxpayer  did  not  know  his  property  or  its 
description.  He  Is  required  to  know  it,  and 
to  furnish  it,  so  as  the  property  may  be  cer- 
tainly identified  from  it ;  nor  Is  it  an  answer 
to  say  that  it  would  be  too  expensive  for  him 
to  make  the  necessary  investigation. 

Wherefore  we  conclude  that  the  county 
courts  were  right  In  refusing  the  lists,  and 
the  circuit  courts'  Judgments  so  holding  are 
each  afllrmed. 


OliAN  T.  AMERICAN  NAT.  BANK  et  aL 
(Conrt  of  Appeals  of  Kentucky.    Dee.  18^  1907.) 

1.  Ububt— Etidenob. 

Where  defendant  pleaded  uaorr,  which  was 
denied,  and  the  evidence  as  to  whether  oauiy 
was  charged  was  conflicting,  defendant,  in  order 
to  snstain  snch  defense,  was  required  to  prove, 
not  only  that  nsnir  was  paid  and  received,  but 
the  amoont  thereof. 

n  Note.— For  cases  in  point,  see  Cent.  Dig. 
r.  Usury,  ii  328,  329.] 

2.  MoBTOAGEs— Deed  ot  Trust— Fobeclobube 
— Attobnet'8  Fee. 

Where  a  deed  of  trust  executed  in  another 
state  provided  that  the  grantor  should  pay  at- 
torneys fees  incurred  in  the  collection  of  any 
of  the  notes  secured  thereby,  some  of  which  were 
notes  of  third  persons  discounted  for  the  gran- 
tor, the  beneficiary  in  the  deed  was  entitled  to 
reimbarsement  for  an  attorney's  fee  necessarily 
paid  in  the  collection  of  one  of  such  discounted 
notes,  though  the  payee  of  a  note  executed  in 
Kentucky  may  not  contract  that  the  payer  shall 
pay  attorney's  fees  for  collection  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  85,  Mortgages,  K  1669,  1670.] 

&   APPEAI>-REVTEW— CONFLICTINO    EVIDENCE. 

A  finding  of  the  trial  court  on  conflicting 
evidence  will  not  be  set  aside  on  appeal  where 
the  evidence  is  such  that  the  Court  of  Apjieals  is 
in  doubt  as  to  which  view  of  the  transaction 
Is  correct. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  8,  Appeal  and  Error,  fg  3963-^89.] 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  oflBclally  reported." 

Action  by  the  American  National  Bank 
and  another  against  John  Oman.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

W.  B.  Oalnes  and  Wright  ft  McElroy,  for 
appellant  J.  B.  Dn  Bose  and  John  M  Oant 
for  appellees. 

CABROLL,  J.  The  appellee  brought  this 
snlt  against  appellant  upon  four  notes  ex- 
ecuted in  and  payable  in  the  state  of  Ten- 
nessee; two  of  them  being  executed  by  En- 
gelbert  ft  Co.  to  appellant  and  by  him  in- 
dorsed to  the  bank,  the  other  two  being  ex- 
ecuted directly  to  the  bank  by  appellant 
To  secure  the  payment  of  these  and  other 


debts,  appellant  executed  In  the  state  of 
Tennessee  to  David  S.  Oman  as  trustee  a 
mortgage  upon  certain  real  estate  in  War^ 
ren  county,  Ky.  The  mortgage  provided 
that,  "should  it  become  necessary  to  incur 
any  expenses  in  the  way  of  attorney's  fees 
or  othtfwise  in  enforcing  the  payment  of  any 
of  the  notes,  he  binds  himself  to  pay  the 
same."  Appellant  answered,  setting  up  cer- 
tain credits  that  he  was  entitled  to,  alleging 
that  the  notes  were  renewals  of  notes  pre- 
viously executed  to  the  bank  that  originated 
in  an  Indebtedness  created  several  years  be- 
fore the  date  of  the  notes  sued  on;  that 
"from  said  time  on  to  the  renewals  in  1806 
said  indebtedness  was,  from  time  to  time, 
(wld  In  part  and  renewed  for  the  balance; 
that  on  renewals  on  said  debt  he  paid  usuri- 
ous Interest  at  the  rate  of  8  per  cent  per  an- 
num, when  6  per  cent  was  a  legal  rate  of  In- 
terest and  the  amount  of  usury  so  paid  on 
the  debt  of  which  said  notes  in  suit  are  the 

renewals  amounts  to  $ or  more;  that 

the  excess  over  6  per  cent  so  paid  by  de- 
fendant on  said  debt  should  have  been  cred- 
ited upon  the  principal  of  said  debt ;  that  he 
cannot  give  exactly  the  amount  of  usury  so 
paid  by  defendant  on  said  debt.    It  amounts 

to  $ or  more,  and  the  plaintiff  tMink 

knows  and  can  state,  and  it  is  called  upon 
to  state,  the  amount  of  usury  so  paid  by  this 
defendant  on  said  debt  He  says  that  he  be- 
lieves, and  he  so  avers,  that  the  said  usury 
so  paid  and  which  should  be  credited  on  the 
said  debts  will  amount  to  as  much  or  more 
than  the  debt  sued  on."  Judgment  was  ren- 
dered In  favor  of  the  bank,  and  appellant 
complains. 

On  one  of  the  Ehigelbert  notes  the  bank 
brought  suit  In  Tennessee,  and  collected  from 
them  $900,  less  $225  attorney's  fee.  Appel- 
lant Insists  that  the  bank  should  not  be  al- 
lowed credit  for  the  attorney's  fee  paid  by  it. 
To  secure  the  payment  of  another  note,  ap- 
pellant pledged  as  collateral  security  a  note 
of  one  Jackson,  which  was  secured  by  five 
sliares  of  bank  stock.  Upon  this  Jackson 
note  Oman  brought  a  snlt,  and  the  amount 
recovered  was  paid  to  the  bank.  The  par 
value  of  the  bank  stock  was  $500,  but  the 
bank  became  Insolvent,  and  there  was  only 
realized  on  this  stock  $76,  although  the 
court  required  it  to  account  to  Oman  for 
$244.  In  respect  to  the  claim  of  usury,  the 
Indeflnlteness  of  the  plea  set  out  in  the  an- 
swer has  been  noticed.  The  evidence  con- 
cerning It  is  equally  as  unsatisfactory.  The 
only  evidence  in  behalf  of  Oman  Is  his  own. 
which  upon  this  point  is  as  follows:  "Q. 
State  about  when  your  Indebtedness  to  the 
American  National  Bank  originated.  A. 
About  1886.  Q.  State  whether  or  not  the 
notes,  copies  of  which  are  filed  with  the  suit, 
are  not  lineal  descendants  from  the  original 
Indebtedness  created  In  1886  *and  kept  alive 
by  renewals.  A.  Yes,  sir;  the  original  in- 
debtedness was  $7,500,  and  I  gradually  paid 
it  off  from  time  to  time,  and  they  charged 
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me  8  per  cent  Interest  on  the  loans  they  gave 
me.  Q.  How  long,  If  at  all,  did  yon  pay  8 
per  cent  on  the  Indebtedness,  which  orig- 
inated In  1866,  which  Is  the  original  of  the 
note  sued  on?  A.  From  1886  nntll  the  date 
of  the  trust  deed.  Q.  What  Is  the  date  of 
the  troBt  deed?  A.  I  think  It  was  1896.  Q. 
Ton  paid  8  and  10  per  cent  Interest  upon 
this  debt  from  about  1886  to  1896?  A.  Yes, 
sir;  I  think  that  Is  about  the  date  of  the 
trust  deed.  Q.  Now,  state  whether  or  not 
when  you  renewed  these  notes  from  time  to 
time,  you  paid  the  interest  at  the  time  of 
the  renewals,  or  was  the  Interest  charged 
you  by  the  bank  embraced  In  the  notes  as  a 
part  of  the  principal?  A.  The  Interest  was 
always  embraced  in  the  notes.  Q.  At  wliat 
rate  did  they  charge  you?  A.  A  little  over  8 
per  cent ;  never  less."  The  president  of  the 
bank  testified  that  so  far  as  he  knew,  no 
usury  was  embraced  in  the  notes  soed  on ; 
that  the  banking  house  In  which  the  bank 
carried  on  its  business  was  burned,  and  in 
the  fire  many  of  its  books  and  papers  were 
consumed,  and  he  was  unable  to  trace  the 
history  of  the  notes,  and  did  not  know  what 
rate  of  Interest  was  charged  on  the  old  notes, 
but  that  he  had  never  paid  more  than  6  per 
cent  Interest  on  the  notes  in  suit  He  further 
stated  that  in  no  instance  did  he  ever  pay 
any  interest  on  any  note  which  may  have 
been  the  antecedent  of  the  notes  in  suit; 
that  such  antecedent  notes  were  simply  dls- 
connted,  and  the  net  proceeds,  after  deduct- 
ing the  discount  was  placed  to  his  credit 
and  che(Aed  out  by  him.  The  court  under 
this  evidence,  which  was  all  that  was  intro- 
duced relating  to  usury  or  Interest,  conld 
not  with  any  degree  of  certainty,  say  how 
much.  If  any,  usury  was  embraced  In  the 
note  sued  on.  When  the  plea  of  usury  is 
presented.  It  Is  Incumbent  upon  the  person 
making  it  to  furnish  sufficient  testimony  to 
enable  the  court  to  determine  from  the  rec- 
ord the  amount  of  usury,  If  any,  embraced  In 
the  transactlcHi,  so  that  the  court  may  cor- 
rectly or  approximately  adjudge  the  rights 
of  the  parties. 

Concerning  the  attorney's  fee  charged  by 
the  lawyer  who  collected  the  Engelbert  note, 
appellant  cannot  require  the  bank  to  account 
to  him  for  the  sum  paid.  It  is  true  that  up- 
on notes  executed  in  this  state  It  la  not  al- 
lowable for  the  parties  to  contract  that  the 
payor  shall  pay  the  attorney's  fees  ext)ended 
in  the  collection  of  the  note,  nor  can  the 
payee  recover  from  the  payor  such  fees  paid 
by  him;  but  this  contract  was  made  in  the 
state  of  Tennessee,  and,  in  addition  to  this 
fact  the  attorney's  fees  were  Incurred  in 
collecting  a  note  that  Oman  had  Indorsed  to 
the  bank.  The  agreement  to  pay  the  attor- 
ney's fee  embraced  In  the  mortgage  has  the 
same  efCect  as  if  it  had  been  made  a  part  of 
the  not&  Nor  Is  It  denied  in  the  answor 
that  the  bank  did  not  have  the  right  to 
charge  appellant  with  the  attorney's  fee  paid 
by  the  twnk  in  the  collection  of  this  note. 


Brown  v.  Todd,  29  S.  W.  621,  16  Ky.  Law 
Rep.  698. 

It  is  insisted  for  appellant  that  he  should 
have  credit  for  $500,  the  par  value  of  the 
bank  stock  pledged  to  secure  the  Jackson 
note,  In  place  of  $244,  allowed  by  the  lower 
court;  while  appellee  contends  that  as  the 
bank  only  received  on  and  for  this  stock  $75 
It  should  not  be  required  to  account  for  any 
larger  sum.  The  evidence  relating  to  this 
bank  stodc  is  confined  to  the  testimony  of  the 
president  of  the  bank  upon  the  one  side,  and 
appellee  upon  the  other ;  and  we  are  not  dis- 
posed to  disturb  tbe  finding  of  the  lower 
court  upon  this  controverted  question  of  fact 
as  the  evidence  leaves  us  In  doubt  as  to 
which  view  of  the  transaction  Is  correct 

Some  question  is  made  as  to  the  parties 
plalntitt  in  this  action,  and  the  manner  In 
which  It  Is  brought  The  action  Is  in  the 
name  of  the  American  National  Bank  and  A. 
T.  Hart  as  plalntifts,  and  It  Is  averred  In 
the  petition  that  the  bank  has  sold,  trans- 
ferred, and  assigned  the  notes  to  its  coplaln- 
tiff  Hart,  and  he  is  now  the  owner  of  the 
same  and  entitled  to  tbe  proceeds  thereof. 
This  averment  is  denied  In  the  answer,  as 
is  also  the  averment  that  the  notes  have 
been  lost  We  do  not,  however,  regard  these 
matters  as  material  In  the  disposition  of 
this  controversy,  and  it  would  not  be  profit- 
able to  extend  this  opinion  discussing  the 
questions  made  by  counsel  concerning  them. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 


KIBBY  V.  HTLLSIDB  GOAIi  CO.  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec  18,  1907.) 

1.  Mabtek  aro  Bkbvart— InJUBT  TO  Skkvart 

— ASSIXVFTION    OF    RISK— MiNIRO. 

An  employ^  in  a  coal  mine,  who,  notwith- 
standing his  objections  to  mining  in  a  particu- 
lar manner,  because  of  his  ImowIedKe  that  snch 
manner  was  more  dangerous  than  another  plan, 
proceeded  with  the  work  on  being  ordered  to  do 
80,  cannot  recover  for  InJorles  received ;  the  em- 
'ploy6  not  being  Inexperienced,  and  not  relying 
on  tbe  superior  Jadgment  of  his  employer,  and 
tlie  employer  not  failing  to  famish  a  teasonablT 
safe  place  in  which  to  work,  and  not  l>eing  neg- 
ligent otherwise. 

I  Eld.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  84,  Master  and  Servant  I  649.] 

2.  Sahe. 

A  master  may  order  the  work  to  be  done 
in  a  particular  way,  and  a  servant  may  refoae 
to  do  it  in  that  way  if  he  believes  it  to  l>e 
hazardoas ;  but  if,  with  knowledge  of  tbe  hazard, 
he  proceeds  with  the  work  as  directed,  he  as- 
sumes the  risk  ordinarily  incident  thereto. 

[£}d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  f  649.] 

3.  SAin. 

Where  work  is  hazaidons,  the  fact  that  an 
employ^  is  ordered  to  do  the  work  in  the  most 
hazardous  way  affords  him  no  gromid  of  com- 
plaint if  be  knew  of  the  danger  incident  to  the 
doing  of  tbe  work  in  tliat  iwrticalar  way,  and 
with  snch  knowledge  proceeded  therewith. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant  J,o49J 
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Appeal  from  Clrcnlt  Court,  Uahl«iberg 
County. 

"Not  to  be  (^clally  reported." 

ActlOD  by  li.  D.  Klrby  against  the  HUlslde 
Coal  Company  and  others  From  a  Judgment 
mistalning  a  demurrer  to  the  petition,  plain- 
tiff appeals.    Affirmed. 

If.  U  Prowse  and  Robert  Hardlaon,  Jr., 
for  apt)ellant    Gordon  ft  Cknrdon,  for  appel- 

IiASSINO,  J.  Ai^>ellee8  operated  a  coal 
mine  and  appellant  was  a  miner  In  their  em- 
ploy. While  acting  under  the  direction  of  ap- 
pellees In  cutting  and  undermining  a  yeln  of 
coal  with  a  miner's  pick,  he  was  strndi  In  the 
eye  by  a  spark  or  splinter  of  sulphur  and  in- 
jured, to  recover  damages  for  which  injury 
he  filed  his  suit,  alleging  that,  while  doing 
the  woitc  under  the  direction  of  appellees  In 
a  way  more  hazardous  than  the  usual,  ordi- 
nary, and  customary  way,  he  was  injured, 
and  that  because  of  the  fact  that  he  was  so 
<!ompeIled  to  do  the  work  apxwllees  were  li- 
able. It  appears  from  the  petition  that  there 
are  two  ways  in  which  coal  may  be  mined. 
One  plan,  and  that  upon  which  ai^)ellant 
wished  to  mine  It,  was  to  "shoot  it  on  the 
solid,"  as  It  Is  called,  without  cutting  beneatt 
the  vein ;  and  the  other  plan,  this  being  the 
one  imrsued  at  the  time  he  was  injured,  is 
to  undermine  the  vein  of  coal  before  blasting 
on  the  face.  Appellant  insists  that  he  knew 
that  the  latter  plan  was  more  dangerous, 
for  the  reason  that  in  the  process  of  under- 
mining the  miner's  pick  was  liable  to  strike 
a  band  of  snli^nr,  and  that,  when  It  did  so, 
It  woold  emit  sparks  which  might  Injure  his 
eyes;  that,  knowing  this,  be  objected  to 
mining  by  this  method,  but  upon  being  order- 
ed and  directed  by  appellees  to  proceed  with 
the  work  in  this  manner,  he  did  so,  and,  al- 
thongh  be  was  careful  and  cautious,  he  was 
nerertlieleBS  Injured,  as  above  set  out  The 
trial  oonrt  held  that  the  petition  stated  no 
cause  of  action,  and  the  correctness  of  his 
mling  niwn  tbia  point  is  the  qaesti<m  for  de- 
termination now. 

It  is  not  claimed  In.  the  pleading  that  ap- 
pellant was  Inoqperlenced,  or  that  he  was 
compelled  in  doing  the  work  to  rely  uiwn  su- 
perior Judgment  and  knowledge  of  appellees ; 
nor  Is  It  claimed  that  the  vein  of  coal  was  de- 
fective, or  ttiat  coal  through  which  a  vein  of 
snlphur  mns  is  defective,  or  that  this  fact 
was  known  to  appellees  and  unknown  to  ap- 
pellant; nor  that  appellees  failed  to  furnish 
appellant  wltb  a  reasonably  safe  place  In 
which  to  do  his  work,  taking  Into  considera- 
tion the  character  of  his  employment;  nor 
tbat  the  pick  with  which  he  was  required  to 
work  was  out  of  repair  or  omralted  to  the 
diaracter  of  work  which  he  was  required 
to  dOk  No  act  of  negligence  whatever  Is 
diarged  to  appellees  or  their  superlntendmt 
further  than  that  appellees  required  of  ap- 
pellant tbat  the  work  be  done  In  a  particular 
way,  and  that,  in  order  to  do  the  work  In 


this  particular  way,  appellant's  face  was 
brought  closer  to  tbe  vein  of  ooal  than  it 
would  have  been  brought  had  be  been  per- 
mitted to  do  the  work  In  another  way,  and  he 
thereby  exposed  to  a  danger  and  rlift  greater 
than  was  necessary  for  him  to  have  assumed 
in  the  process  of  mining  the  ooal.  That  the 
method  which  am)ellee8  directed  appellant 
to  pursue  was  more  hazardous  and  danger- 
ous than  the  method  which  he  desired  to  pur- 
sue was  known  to  ai^pellant  Is  evidenced  by 
the  fact  that  he  at  first  refused  to  mine  the 
ooal  as  directed,  and  did  not  do  so  until  he 
had  been  positively  commanded  to  so  mine  it 
It  Is  clear  from  the  pleading  that  appellanlfs 
knowledge  of  the  danger  to  which  he  was  ex- 
posed' In  mining  the  coal  as  directed  was  as 
good.  If  not  better,  than  that  of  appellees. 
The  master  has  a  right  to  order  the  work  to 
be  done  in  a  particular  way,  and  tbe  servant 
has  an  equal  right  to  refuse  to  do  it  In  that 
way  if  he  believes  It  to  be  dangerous  or  haz- 
ardous so  to  do  it;  but  If,  knowing  of  the 
danger,  be  proceeds  with  the  work  as  direct- 
ed, he  assumes  the  risk  ordinarily  Incident 
to  mining  In  that  way,  and,  If  Injured,  can- 
not complain.  The  fact  that  the  business,  at 
best  a  hazardous  business,  Is  ordered  to  be 
conducted  In  tbe  most  hazardous  way,  affords 
appellant  no  ground  of  CMnplalnt  If  he  knew 
of  the  danger  incident  to  the  conduct  of  the 
business  in  that  particular  way,  and  with  this 
knowledge  proceeded  with  the  work. 

In  the  case  of  Lindsay  v.  HoUenbach  ft  May 
Construction  Company,  92  S.  W.  294, 4  L.  R.  A. 
(N.  S.)  830,  29  Ky.  Law  Rep.  69,  the  plain- 
tiff had  been  directed,  over  his  protest  and 
objection,  to  drive  over  a  place  which  he  be- 
Uved  to  be  too  steep  to  be  perfectly  safe,  but, 
upon  being  assured  that  It  was  all  right  and 
relying  upon  the  superior  knowledge  of  hla 
employer,  he  proceeded  as  directed  and  his 
team  was  Injured.  He  sought  to  recover 
damages  therefor,  and  this  court.  In  passing 
upon  the  question,  said:  "It  Is  the  duty  of 
the  master  to  furnish  a  reasonably  safe 
place  for  his  servant  to  work.  He  Is  not  re- 
quired to  furnish  a  place  that  Is  absolutely 
safe.  Frequently  the  work  which  the  serv- 
ant is  employed  to  do  Is  dangerous  In  Itself, 
and,  of  course,  the  servant  assumes  tbe  or- 
dinary risks  in  performing  that  character  of 
work.  If  a  servant  Is  ordered  to  do  a  thing 
that  is  obviously  dangerous,  or  so  much  so 
that  a  prudent  person  would  not  take  the  risk 
of  doing  it,  and  the  servant  does  so,  and  is 
Injured,  he  Is  not  entitled  to  recover.  Ross- 
Paris  Co.  V.  Brown,  90  S.  W.  568,  28  Ky. 
Law  Rep.  813."  It  is  said  in  the  case  of 
Wilson  V.  Cbess-Wymond  Company,  117  Ky. 
667,  78  S.  W.  453:  "The  duty  of  the  master 
to  furnish,  a  safe  or  reasonably  safe  place  In 
which  the  laborer  may  do  his  work  Is  fre- 
quently misunderstood  or  misapplied.  In  the 
first  place,  the  master  Is  not  required  to  fur- 
nish an  absolutely  safe  place.  If  the  work 
la  in  and  of  Itself  dangerous,  the  master  does 
not  Insure  against  such  danger.  On  the  con- 
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trary,  there  Is  nothing  better  settled  than 
that  the  servant  assmnes  the  ordinary  rlBks 
and  hazards  Incident  to  the  character  of  his 
work.  Whatever  may  be  the  moral  obliga- 
tion resting  upon  those  who  employ  people 
In  hazardous  work  to  furnish  them  the  safest 
possible  means  to  protect  them  from  Injury, 
the  law  does  not  forbid  a  laborer's  under- 
taking a  hazardious  employment  with  full 
knowledge  of  Its  dangers,  IT  he  wants  to.  If 
he  does,  the  law  leaves  the  risk  upon  him; 
for  he  has  assumed  It"  The  rule  laid  down 
in  the  above  cases  has  been  axtproved  In  the 
cases  of  Clifton  by,  etc.,  v.  G.  &  O.  Railroad 
Company,  102  S.  W.  247.  81  Ky.  Law  Rep. 
431 ;  Duncan  v.  Gemert  Bros.,  87  S.  W.  762, 
27  Ky.  Law  R^.  1039;  McOormlck  Harvest- 
ing Machine  Company  v.  Lelter,  66  8.  W. 
761,  23  Ky.  Law  Rep.  21S4.  We  are  of  opin- 
ion that  the  court  did  not  err  in  sustaining 
the  donurrer. 
Judgment  affirmed. 


TUCKER  V.  DENTON  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  18.  1907.) 

1.  Patkbrt  —  Mistake  of  Faot— Recovzbt 
Back. 

Plalntiff'B  parents  having  executed  a  con- 
tract for  the  sale  of  their  land,  which  thouKh 
not  void  was  unenforceable,  and  desiring  not  to 
perform  the  same,  plaintiff  having  no  access  to 
the  contract,  nor  any  knowledge  of  its  provi- 
sions, but  believing  that  the  same  was  enforceable, 
paid  the  vendees  $800  to  relieve  her  parents 
from  the  supposed  liability.  Held,  that  plain- 
tiff having  paid  the  money  by  mistake  of  fact 
was  entitled  to  recover  It  from  such  vendees, 
they  having  also  received  it  by  mistake  or 
through  frand. 

[Ed.  Note.— For  cases  In  pohit,  see  Cent  Dig. 
vol.  39,  Payment  H  272-281.] 

2.  8A3fE— MOBAL  Oblioationb. 

The  money  having  been  paid  to  release  the 
parents'  land  from  a  supposed  enforceable  con- 
tract their  moral  obligation  to  perform  was  not 
a  sufSdent  consideration  for  the  payment  of  the 
money. 

S.  Same  —  Payment  by  Voluntekb  —  Recov- 

KBY. 

Where  plaintiff  paid  defendants  a  sum  of 
money  to  relieve  her  parents  from  a  supposed 
enforceable  contract  for  the  sale  of  their  land, 
plaintiff  was  not  a  mere  volunteer  in  making 
such  payment  so  as  to  preclude  her  recovery 
thereof  because  the  land  contract  was  unen- 
forceable. 

4.  Venpob  and  Pubchabeb— Unentobceable 

CONTBACT— RESOISBTON — MONET    PAID  —  Re- 
COVKBT. 

Where  a  nonenforceable  contract  for  the  sale 
of  land  was  rescinded,  the  vendees  were  entitled 
to  recover  any  payments  made  thereon. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {§  163,  164,  961.] 

Appeal  from  Circuit  Court  Fleming  County. 

"Not  to  be  offlclally  reported." 

Action  by  Lou  Belle  Tucker  against  Ed 
Denton  and  others.  From  a  Judgment  dis- 
missing the  petition,  plaintiff  appeals.  Re- 
versed and  remanded. 

B.  S.  Orannis,  for  appellant  3.  H.  Power 
and  J<^bn  P.  McCartney,  for  ai^lees. 


LASSINO,  J.  On  ttie  Sd  of  November, 
1006,  the  appellees,  Ed  Denton  and  Thomas 
Todd,  entered  into  negotiations  with  H.  A. 
Tucker  and  Mary  F.  Tucker  for  the  purpose 
of  purchasing  a  farm  from  them  consisting 
of  about  60  acres  of  land,  upon  which  they 
lived.  The  price  for  the  farm  was  agreed 
upon,  and  a  writing  was  drawn  up  and  sign- 
ed by  the  parties,  by  which  H.  A.  Tudier 
and  his  wife  thought  they  bad  sold  to  the 
said  Denton  and  Todd  tbelr  farm.  Said 
writing  Is  as  follows:  "Article  of  agree- 
ment made  and  entered  Into  by  and  between 
H.  A.  Tucker  and  Mary  F.  Tucker,  of  the 
flrst  part,  and  Ed.  Denton  and  Thomas  Todd, 
of  the  second  part  witnesseth:  That  for 
and  In  the  consideration  three  thousand  one 
hundred  and  fifty  dollars  ($3,150.00),  one 
hundred  cash  In  hand,  receipt  of  whldi  Is 
hereby  acknowledged,  two  thousand  dollars 
In  cash  to  be  paid  on  or  before  the  10th  of 
March,  1907  (or  upon  possession  if  given 
sooner),  and  one  thousand  and  fifty  dollars 
to  be  paid  In  one  year  from  March  10,  1907 
(or  one  year  from  day  of  possession),  if 
sooner  given,  bearing  Interest  at  the  rate  of 
6  per  cent  from  date  until  paid.  This  No- 
vember 3,  1906.  Signed:  H.  A.  Tucker. 
Mary  F.  Tucker.  Ed.  Denton.  Thomas  Todd. 
Witaess:  B.  B.  Markwell."  After  the  ex- 
ecution of  this  paper  Mr.  and  Mrs.  Tucker, 
who  were  old  and  Infirm,  became  dissatisfied 
with  the  trade,  and  their  daughter,  the  ap- 
pellant herein,  sought  out  Messrs.  Denton 
and  Todd  for  the  pun>0Be  of  Inducing  them 
to  release  her  father  and  mother  from  the 
contract  which  she  believed  they  had  entered 
into,  and  she  finally  agreed  to  and  did  pay  to 
them  the  sum  of  $800  for  the  purpose  of  hav- 
ing the  contract  canceled.  Thereafter  she 
discovered  that  the  writing  which  she  sup- 
IMsed  was  a  contract  of  sale  was  not  in  fact 
a  binding  contract  of  sale^  and  was  in  fact 
of  no  binding  force  and  eCTect  whatever,  and 
she  thereupon  filed  her  suit  in  the  Fleming 
circuit  court  against  the  appellees  for  the 
purpose  of  recovering  the  $800,  which  ,8he 
had  paid  to  them  under  the  mistaken  idea 
that  she  was  securing  from  them  the  release 
of  her  father  and  mother  from  the  execution 
of  their  contract  of  sale.  The  facts  as  de- 
tailed are  set  out  in  the  petition.  A  donnr- 
rer  was  sustained  to  the  petition,  whereupon 
appellant  filed  an  amended  petition,  in  which 
she  stated  that  her  father  and  mother  had 
not  ratified  their  verbal  agreement  to  sell, 
and  were  not  willing  to  do  so;  that  at  the 
time  that  she  paid  to  appellees  tiie  $800  her 
parents  believed  that  they  were  bound  to  con- 
vey the  land  to  appellees  according  to  the 
terms  of  their  agreement ;  that  appellant 
likewise  believed  that  they  were  bound  by  an 
enforceable  contract;  and  that  but  for  said 
mistake  on  her  part  and  the  part  of  her 
parents  she  would  not  have  paid  said  mtmey. 
A  demurrer  was  sustained  to  the  petition  as 
amended,  and  the  petition  was  dismissed. 

The  contract  in  auestion,  while  not  void. 
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wan  unenforceable.  Appellant  alleges,  and 
for  tlie  purposes  of  this  case  It  Is  admitted, 
tliat  she  believed  that  they  had  an  enforcea- 
ble contract  Her  pareits  were  dissatlBfled 
with  the  trade  they  had  made,  and  wanted 
to  cancel  It  and  retain  their  home.  Appel- 
lant, being  their  daughter,  was  naturally 
moved  by  their  distress  and  dissatisfaction 
to  take  steps  seeking  to  relieve  them  of  fur- 
ther worry  and  anxiety,  and  in  this  spirit 
sought  appellees  for  the  purpose  of  knowing 
what  Bimi  they  would  take  and  relieve  her 
father  and  mother  from  the  binding  force 
and  efFect  of  their  contract  She  thought 
that  she  was  buying  something,  and  that  they 
bad  something  to  sell.  It  is  admitted  by  the 
demurrer  that  appellant  thought  the  contract 
an  enforceable  one,  and  her  father  and  moth- 
er were  of  the  same  (pinion.  It  is  most 
likely  true  that  appellees  likewise  regarded 
the  writing  aa  a  good,  valid,  and  enforceable 
contract  for  the  sale  of  the  land  for  which 
tbey  had  bargained.  If  this  Is  true,  then 
tbey  were  mistaken  as  to  what  they  had, 
and  the  mistake  was  mutual.  If,  on  the  oth- 
er hand,  they  knew  that  they  did  not  have 
an  enforceable  contract,  and  concealed  this 
fact  from  appellant  while  conducting  their 
negotiations  with  her,  then  by  reason  of  such 
concealment  they  practiced  a  fraud  upon  her, 
and  knowingly  took  advantage  of  her  Igno- 
rance of  the  true  status  of  affairs  and  secur- 
ed from  her  a  profit  of  $800  for  releasing 
Iier  parents  from  an  unenforceable  contract 
Clearly  appellant  would  not  have  paid  appel- 
lees anything  like  so  large  a  Sum,  if  she 
would  have  been  .willing  to  pay  them  any- 
thing at  all,  bat  for  the  mistaken  belief  that 
the  contract  held  by  appellees  was  a  binding 
contract  of  sale,  and  that  appellees  had  It 
in  their  power  to  compel  her  aged  parents 
to  snrrender  np  the  farm  and  convey  same 
to  them  according  to  the  terms  of  the  con- 
tract The  writing  whlidi  was  supposed  to 
evidence  this  sale,  and  from  the  burdensome 
effect  of  which  appellant  sought  to  relieve 
her  paroits,  was  not  In  the  possession  of  ap- 
pellant and  evldentlx  not  in  the  possession 
of  her  parents,  for  she  had  not  seen  same 
ontll  after  she  had  paid  to.  appellees  the 
$S00.  Under  the  facts  stated.  Is  this  such  a 
case  of  mistake  as  will  entitle  appellant  to 
the  relief  sought?  In  American  &  English 
Encyclopedia  of  Law,  vol.  20,  p.  812,  it  is 
■aid  that  in  order  to  entitle  one  to  relief  the 
mistake  must  be  one  concerning  a  fact  which 
is  material  to  the  transaction.  The  fact 
must  be  such  that  It  animated  and  control- 
-  led  the  conduct  of  the  parties.  It  must  go 
to  the  essence  of  the  object  in  view,  and 
not  be  merely  incidental,  and  the  court  must 
be  satisfied  that  but  for  the  mistake  the  ob- 
llgatl<m  from  which  relief  is  sought  would 
never  have  been  assumed.  A  further  requi- 
site is  that  the  mistake  must  be  mutual,  and, 
third,  the  mistake  must  be  concerning  some 
existing  fact  Measured  by  this  standard, 
we  find  that  the  matter  about  which  appel- 


lant was  mistaken  waa  a  material,  existing 
taet,  about  which.  If  there  had  been  no  mis- 
take, she  would  certainly  not  have  altered 
into  the  contract  which  she  did  with  appel- 
lees, and  paid  them  the  sum  of  $800. ' 

The  petition  charges  that  appellees,  as  well 
as  appellant  thought  that  they  had  a  con- 
tract for  the  purchase  and  sale  of  the  land  in 
question.  This  paper  was  in  their  posses- 
sion, or,  at  least  not  In  the  possession  of  ap- 
pellant, not  accessible  to  her.  If  tbey  were 
mistaken  in  the  belief  that  they  had  an  en- 
forceable contract  for  the  sale  of  the  land  in 
question,  and  knew,  as  th^  must  have  known, 
when  appellant  was  attempting  to  negotiate 
with  them  for  the  cancellation  of  this  con- 
tract that  she  believed  that  tbey  did  have  in 
their  possession  such  a  'contract  the  mistake 
was  matoal.  If  they  knew  that  it  was  not 
enforceable,  and  concealed  this  fact  from  her, 
they  were  perpetrating  a  fraud  upon  her.  In 
the  case  of  Robinson  v.  Bright's  Bx'r,  3  Mete. 
30,  suit  was  brought  to  recover  the  purchase 
price  of  a  negro  who  was  sick  at  the  time  of 
sale,  on  the  ground  that  there  was  no  consid- 
eration for  the  payment  of  the  money,  and  Id 
passing  upon  the  question  this  court'  said: 
"Can  money  which  has  been  paid  for  a  chat- 
tel, of  no  value  when  sold,  and  where  there 
is  thus  a  total  failure  of  the  consideration 
upon  which  the  payment  was  made,  be  recov- 
ered back?"  And  continuing:  "We  are  un- 
able to  perceive  any  dlCTerence  between  the 
two  cases.  If  it  is  unjust  and  unconscien- 
tious in  the  one  to  coerce  the  payment  of  the 
money.  In  the  other  case  it  is  equally  against 
Justice  and  good  conscience  to  retain  the  mon- 
ey. In  either  case  the  party  is  compelled  to 
part  with  bis  money  without  having  received 
any  value  whatever  for  It.  And  there  Is  am- 
ple authority  for  the  recovery  back,  by  an  in- 
dependent action,  of  money  paid  upon  a  con- 
sideration believed  at  the  time  of  the  contract 
and  payment  to  be  valuable,  but  which  was 
In  fact,  at  the  time,  of  no  value  whatever." 
That  case  Is  not  unlike  the  case  at  bar.  Ap- 
pellant in  this  case  parted  with  more  than 
one-fourth  of  the  entire  estimated  value  of 
the  land  under  the  belief  that  she  was  secur- 
ing the  relief  of  her  parents  from  a  bindin' 
and  enforceable  contract  when.  In  fact,  nu 
such  contract  was  in  existence.  Had  she  en- 
tered into  an  agreement  to  pay  appellees  the 
sum  of  $800  for  the  surrender  of  the  contract, 
believing  that  It  was  binding,  and  later,  upon 
discovering  that  it  was  not  a  binding  con- 
tract, refused  to  pay  the  money,  appellees 
could  not  have  enforced  its  payment  any 
more  than  the  seller  of  the  slave  could  have 
enforced  the  payment  of  the  purchase  money 
when  the  slave  was  of  no  value  at  the  time 
of  the  sale,  though  believed  to  be  of  sound 
value.  Nor  will  the  moral  obligation  of  ap- 
pellant's parents  carry  out  their  verbal  agree- 
ment of  sale  offer  a  sufficient  consideration  to 
uphold  the  payment  of  the  money,  where  the 
payment,  as  in  this  case,  was  made  for  the 
purpose  of  securing  the  releace  of  the  parents 
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from  a  mpposed  enforceable  contract,  and 
not  for  the  purpose  of  relieving  them  from 
the  discharge  of  a  moral  obligation.  In  the 
case  of  Underwood  v.  Brockman,  4  Dana,  809, 
29  Am.  Dec.  407,  this  court  said:  "If  one,  ig- 
norant of  a  plain  principle  of  law,  shall, 
without  any  other  motive  or  consideration 
than  an  erroneous  opinion  respecting  his  legal 
rights  and  obligations,  release  a  right,  pay 
money,  or  undertake  to  do  any  act,  what 
principle  of  law,  or  dictate  of  justice  or  poli- 
cy, would  require  him  to  be  bound,  as  with  a 
Oordlan  knot,  which  nothing  but  the  sword 
could  unloose?  Why  should  he  be  punished 
in  such  a  case  for  such  ignorance?  Why 
should  the  other  party  be  enriched  or  bene- 
fited without  any  equivalent  or  merit  of  any 
kind?  A  mistake  of 'fact  might  be  sufficient 
to  entitle  to  relief  or  exoneration,  because 
sach  a  mistake  would  show  that  the  contract 
was  not  such  as  the  parties,  or,  at  least,  one 
of  them,  contemplated  or  would  have  made, 
bad  there  been  no  mistake."  And  in  the  case 
of  German  Security  Bank  v.  Columbia  Fi- 
nance &  Trust  Company,  85  S.  W.  761,  28 
Ey.  Law  Rep.  681,  it  is  said:  "The  general 
rule  is  that,  where  money  Is  paid  by  mistake, 
although  there  was  negligence  on  the  part  of 
the  person  making  the  payment,  it  may  be 
recovered  back  for  the  reason  that  otberwlse 
the  person  receiving  the  mon«y  would  be  en- 
riched at  the  expense  of  the  other."  It  is 
true,  in  this  latter  case,  the  relief  was  denied, 
but  upon  other  grounds ;  the  general  doctrine 
being  distinctly  recognised. 

There  can  1>e  no  question  but  that  appel- 
lant would  never  have  consented  to  pay  to 
appellees  this  money  had  she  known  the  true 
condition  of  affairs  In  this  case.  The  belief 
that  her  parents  were  bound  by  an  enforce- 
able contract  was  the  one  cause  which  Induc- 
ed her  to  part' with  her  money.  It  Is  Insisted 
for  appellees  that  appellant  was  a  volunteer 
in  making  this  payment,  and  has  no  right  of 
action.  The  mistake  for  which  she  seeks  re- 
lief was  as  to  the  existence  of  a  fact  about 
whicta  she  was  negotiating  with  appellees. 
In  this  negotiation  she  was  not  a  stranger  or 
a  volunteer,  the  trade  was  a  direct  transac- 
tion between  herself  and  appellees,  and  the 
mistake  under  which  she  labored  was  one  of 
fact  which  entered  Into  and  formed  the  very 
basis  of  the  contract  which  she  made  with 
appellees,  and  for  which  she  paid  them  the 
sum  of  $800.  If  there  had.  In  fact,  existed 
an  enforceable  contract  for  the  sale  of  this 
farm,  and  appellant  had  paid  to  appellees  the 
sum  of  $800  for  the  release  of  this  enforce- 
able contract  and  a  surrender  of  same  to  her 
or  to  her  parents.  It  could  not  be  maintained 
that  there  was  no  consideration  for  the  agree- 
ment, for  there  would  have  been  a  valuable 
consideration  moving  from  appellees  to  ap- 
pellant for  the  payment  of  this  money. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  petition  clearly  stated  facts  which 
would  anthorlsse  a  recovery  on  the  ground  of 
mittake,  and  the  demurrer  should  therefore 


have  been  oTerroIed.  Appellees  are  entitled 
to  recover  any  money  paid  to  H.  A.  Tncko- 
and  wife. 

This  cause  is  remanded  for  further  pro- 
ceedings consistmt  with  this  opinion. 


HBBTLE  V.  RIDDELL  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  18.  1907.) 

1.  Cemeteries  —  RioHTS  or   Lot  Owrebs  — 
Profertt  nt  Lois. 

While  the  purchaser  of  a  cemetery  lot  does 
not  acquire  a  fee-simple  title  to  the  property,  and 
must  use  it  subject  to  and  in  accordance  with 
the  reasonable  by-laws  and  rules  of  the  cemetery 
corporation,  he  has  a  property  right  in  the  lot, 
which  he  is  entitled  to  protect  from  invasion. 
whether  by  a  trespasser  or  the  unauthorized  and 
illegal  acts  of  the  directors  of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
voh  9,  Cemeteries,  §S  16-20.] 

2.  Sauk— REincDncs. 

The  owner  of  a  cemetery  lot  may  maintain 
either  trespass  for  damages  or  an  injunction  to 
protect  his  rights  from  Invasion  either  against  a 
trespasser  or  the  cemetery  corporation. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Cemeteries,  {}  16-20.J 

S.  Saicb— Use  of  Adjoiniro  Lot— Bttbiai.  of 

Animals. 

Where  lots  in  a  cemetery  controlled  by  a 
corporation  were  sold  only  In  accordance  with 
the  cemetery's  mles  and  regulations,  one  of 
which  was  that  the  cemetery  was  set  apart  for 
the  burial  of  the  white  race,  and  should  be  used 
for  cemetery  jiurposes  only,  a  lot  owner  was  en- 
titled to  mamtam  a  mandatory  injunction  to 
compel  the  removal  of  the  carcass  of  a  do^,  which 

ElaintitTs  adjoining  lot  owner  had  permitted  to 
e  buried  in  her  lot. 

rE!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Cemeteries,  i  21.]     ' 

4.  Same— NuiSANCK. 

The  fact  that  the  carcass  of  the  dog  was 
well  interred,  and  was  not  a  physical  nuisance, 
was  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Cemeteries,  i  21.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Brancti,  First  Division. 

"To  be  officially  reported." 

Bill  by  Heniy  Hertle  against  Alice  Riddell 
and  others.  From  a  Judgment  dismissing  the 
petition,  plaintiff  appeals.  Reversed,  with- 
out directions. 

O'Neal  te  O'Neal,  for  appellant  O.  B.  Sey- 
mour, for  appellees. 

BARKER,  J.  The  appellant,  Henry  Hertle, 
instltnted  this  action  In  the  chancery  branch 
of  the  Jefferson  circuit  court  for  the  purpose 
of  securing  a  mandatory  Injunction  against 
Cave  Hill  Cemetery  Company,  Alice  Riddell, 
W.  G.  Hansbrough,  and  Ada  Hansbrougti,  re- 
quiring them  to  remove  from  the  cemetoy 
lot  belonging  to  Hansbrough  the  body  of  a 
dog  which  was  buried  therein,  as  he  alleged. 
In  violation  of  the  laws,  rules,  and  regulations 
governing  the  cemetery  company,  and  his 
rights  as  a  lot  owner  therein.  His  petition 
sets  forth  that  Cave  Hill  Cemetery  Company 
is  a  corporation  created  by  and  under  the 
laws  of  the  state  of  Kentiu^,  wiUt  power 
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andier  Ita  cbarter,  among  otber  tilings,  to  or- 
dain and  pnt  In  execution  such  by-laws,  mles, 
and  regulationa  for  its  govermnent  and  the 
management  of  Its  affairs  as  It  may  see  prop- 
er, not  contrary  to  the  laws  of  the  oonuuon- 
wealth  of  Kentucky  or  of  the  United  StateOb 
and  that  by  Its  charter  It  Is  expressly  pro- 
vided that  all  lands  acquired  by  the  corpora- 
tion shall  be  perpetually  held  and  used  for 
tbe  purposes  of  a  "rural  cemetery" ;  that  long 
prior  to  the  actions  which  are  complained  of 
In  the  petition,  and  prior  to  the  purchase  of 
lots  therein  either  by  the  plaintiff  or  the  co- 
defendants  of  the  cemetery  company,  the  cor- 
poration adopted  rules  and  regulations  for 
tbe  goTermnent  of  the  cemetery  and  the  man- 
agement of  Its  affairs,  and  among  others  it 
adopted  the  following,  to  wit:    "This  ceme- 
tery is  set  apart  for  the  burial  of  the  white 
race,  and  shall  be  need  for  cemetery  purposes 
only" — which  Is  still  in  full  force  and  effect 
As  a  succinct  statement  of  the  facts  out  of 
which  grew  this  litigation,  we  copy  the  fol- 
lowing excerpt  from  the  petition:    "He  says 
that,  for  a  valuable  consideration  paid  by 
bim  to  the  defendant  corporation,  the  defratd- 
ant  conveyed  and  transferred  ^o  him  on  its 
books,  and  in  accordance  with  its  charter, 
rules,  and  regulations,  lot  No.  104,  in  sec- 
tion 1  of  the  cemetery,  owned  by  defendant 
corporation,  and  known  as  and  called  Cave 
Hill  Cemetery,  which  is  In  the  county  of  Jef- 
ferson, and  state  of  Kentucky,  and  he  has 
ever  since  been  and  now  Is  the  exclusive  own- 
er of  said  lot  and  has  the  right  to  bury  the 
remains  of  his  family  and  other  persons  in 
said  lot,  and  to  have  hie  own  remains  after 
death  burled  in  said  lot;  that  since  the  pur- 
chase of  his  said  lot  as  aforesaid  he  has 
buried  the  body  of  his  daughter  in  said  lot, 
and  her  body  is  now  buried  in  said  lot,  and 
the  residue  of  said  lot  is  held  by  him  a«  a 
place  for  the  burial  of  the  remains  of  other 
membws  of  his  family,  and  for  the  interment 
of  his  own  remains;  that  he  purchased  said 
lot  and  caused  the  remains  of  his  daughter 
to  be  burled  therein  long  prior  to  the  wrongs 
and  injuries  complained  of  herein,  and  rely- 
ing on  the  charter,  rules,  and  regulations  of 
the  defendant  that  the  lands  owned  and  bur- 
ial lots  sold  by  It  would  be  used  exclusively  as 
a  rural  cemetery  and  for  the  exclusive  burial 
of  the  remains  of  white  persons,  and  that 
said  lot  and  all  the  other  lots  owned  by  said 
defendant  corporation  would  be  used  exclu- 
sively for  said  purpose.    He  states  that  th» 
defendant  Alice  Rlddell  is  now  and  was  at 
the  time  of  the  wrongs  and  injuries  herein- 
after complained  of  the  owner  of  lot  No.  106, 
in  section  1  of  said  cemetery,  which  she  pur- 
chased and  held  under  and  subject  to  the 
provisions  of  the  charter,  rules,  and  regula- 
tions of  said  defoidant  corporation ;  that  the 
said  lot  of  defendant  Alice  Rlddell  adjoins  and 
binds  on  the  lot  of  this  plaintiff;  that  the 
said  defendant  Alice  Rlddell,   without   the 
knowledge,  consent,  or  approval  of  this  plain- 
tiff, or  of  any  of  the  other  lot  owners  in  said 


cemetery,  to  the  great  shame,  humiliation,  and 
distress  of  this  plaintiff  and  the  other  mem- 
bers of  hlB  family,  permitted  and  authorized 
her  codefendants  W.  O-  Hanebrough  and  Ada 
Hansbrongh  to  inter,  and  they  did  inter,  in 
her  said  lot  a  dog,  and  the  remains  of  said 
dog  are  now  buried  in  said  lot;  that  said 
wrongs  were  done  without  any  authority  from 
said  cemetery  company,  and  in  violation  of 
the  rights  of  this  plaintiff  as  a  lot  owner  in 
said  cemetery.  He  says  that  by  said  wrong- 
ful acts  of  said  defendants  which  were  made 
known  and  came  to  the  knowledge  of  many 
of  the  citizens  of  Louisville  and  Jefferson 
county  he  and  all  the  members  of  his  family 
have  been  caused  and  will  continue  to  suffer 
great  mental  distress,  his  said  lot  will  be  tea- 
dered  of  no  value  for  any  purpose,  he  will 
be  compelled  to  remove  from  his  »aid  lot 
the  remains  of  his  daughter  now  buried  there- 
in, and  will  not  be  able  to  use  said  lot  for 
burial  or  any  other  purposes;  that  the  de- 
fendants in  burying  and  permitting  said  dog 
to  be  buried  on  said  lot  committed  and  have 
ever  since  maintained  a  nuisance,  which  said 
nuisance  by  reason  of  Its  close  proximity  to 
the  lot  of  this  plaintiff  caused  to  him  peculiar 
and  special  injury  and  damage.  He  states 
that,  as  soon  as  he  learned  of  the  wrongs  and 
injuries  complained  of  herein,  he  demanded 
of  the  defendants  and  each  of  them  that  the 
remains  of  said  dog  should  be  removed  from 
said  lot,  but  the  defendants  refused  to  remove 
same,  and  notified  this  plaintiff  that  they  in- 
tended to  keep  the  remains  of  said  dog  per- 
petually in  said  lot  He  states  that  the  de- 
fendant corporation  Is  willing,  as  he  Is  in- 
formed, to  abate  said  nuisance  by  removing 
the  remains  of  said  dc«,  but  asserts  that  It 
cannot  do  so  without  the  .consent  of  Its  co- 
defendants,  and  for  that  reason  refuses  to 
abate  said  nuisance.  He  states  that  the  con- 
tinuance of  said  nuisance  would  produce  great 
and  Irreparable  Injury  to  the  plaintiff,  and 
its  commission  has  produced  great  and  ir- 
reparable injury  to  the  plaintiff ;  that  he  has 
no  adequate  remedy  at  law,  and. the  defend- 
ants and  each  of  them  are  doing  and  suffer- 
ing to  be  done  all  of  said  acts,  all  of  which 
are  In  violation  of  plalntifrs  rights."  A  gen- 
eral demurrer  was  filed  by  the  defendants  to 
the  petition,  and  sustained  by  the  court; 
whereupon  the  appellant  (plaintiff  below)  re- 
fused to  amend,  and  his  petition  was  dis- 
missed; and  of  ijils  ruling  he  now  complains. 
The  precise  question  Involved  here  is  stat- 
ed in  the  briefs  of  learned  counsel  to  be  one 
of  first  impression,  and  their  well-known 
learning  and  Industry  is  a  sufilcient  guaranty 
to  US  that  the  question  has  never  been  ad- 
judicated before.  The  demurrer  admits  all  of 
the  well-pleaded  allegations  of  the  petition, 
and  it  therefore  only  remains  to  determine 
CI)  what  rights  appellant  as  a  lot  owner  in 
the  cemetery  possesses;  (2)  whether  or  not 
he  can  enforce  by  the  processes  of  the  law 
these  rights  as  against  an  adjoining  lot  own- 
er; and  (3)  whether  the  action  of*  the  def end- 
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ants  are  TlolatlTe  of  any  legal  right  of  the 
plaintlfT.  Cave  Hill  Cemetery  is  the  prin- 
cipal bnrlal  place  for  the  white  people  of  the 
city  of  LouiBTlUe.  It  may  be  conceded  at 
*  the  outset  that  the  purchaser  of  a  lot  from 
the  defendant  corporation  does  not  become 
its  owner  in  fee  simple ;  that  he  has  In  It  on- 
ly the  property  right  of  using  It  for  sepulture 
purposes,  subject  to  the  reasonable  rules  and 
regulations  governing  the  corporation;  and 
It  may  be  said  that  his  property  rights  more 
nearly  resemble  that  of  an  easement  than  a 
fee-simple  title.  But,  whatever  these  rights 
are,  they  are  property  rights,  and  when  vio- 
lated the  owner  Is  as  certainly  entitled  to  all 
the  remedies  which  the  law  affords,  as  If  he 
owned  a  fee  simple.  The  establishment  and 
the  maintenance  of  great  cemeteries  for  the 
convenience  of  cities  Is  an  absolute  necessity. 
Man  naturally  desires  to  provide  a  suitable 
place  In  which  to  bury  his  dead,  and  his 
reverence  and  love  for  his  dead  demands  the 
establishment  of  a  place  where  their  bodies 
may  repose  In  peace  and  dignity ;  where  they 
will  be  safe  and  secure  from  trespassers,  and 
where  he  may  beautify  their  graves  and 
mark  their  last  resting  place  with  suitable 
monumenta  to  preserve  their  memory  from 
oblivion. 

It  la  a  matter  of  common  knowledge  that 
in  the  principal  cemeteries  of  large  cities 
enormous  sums  of  money  are  expended  in 
adorning  the  grounds,  in  keeping  the  graves 
fresh  and  beautiful,  and  tn  erecting  monu- 
ments upon  which  to  record  the  virtues  of 
the  dead.  A  lot  therefore  In  a  cemetery,  by 
whatever  title  It  Is  held  or  denominated,  la 
a  valuable  property,  er&a  when  measured  In 
money,  and  we  will  now  examine  some  of  the 
authorities  bearing. npon  the  subject,  In  order 
to  ascertain  what  other  Jurisdictions  and 
the  text-writers  have  held  with  reference  to 
the  rights  of  lot  owners  in  cemeteries  to  in- 
voke the  process  of  the  law  to  restrain  or 
remedy  the  Invasion  of  their  property  rights. 
In  the  case  of  Roanoke  Cemetery  Co.  v. 
Goodwin,  101  Va.  605,  44  S.  B.  760,  It  was 
held  that  a  purchaser  of  a  lot  In  a  cemetery, 
while  he  has  the  exclusive  right  to  its  use 
for  the  purpose  of  sepulture,  holds  it  sub- 
ject to  the  reasonable  regulations  and  by- 
laws of  the  corporations,  and  that  he  cannot 
exercise  that  absolute  dominion  over  It,  or 
with  regard  to  It,  as  can  the  owner  In  fee 
simple  In  regard  to  his  property.  In  the  case 
of  Wright  V.  Hollywood  Cemetery,  112  Ga. 
884,  38  S.  E.  04,  62  L.  R.  A.  621,  the  owners 
of  a  lot  in  the  defendant  corporation  were 
held  entitled  to  an  injunction  against  the 
corporation  restraining  it  from  preventing 
them  from  burying  a  member  of  their  family 
upon  their  lot  In  Hollman  v.  City  of  Platte- 
vllle  et  al.,  101  Wis.  94,  76  N.  W.  1119,  70 
Am.  St.  Rep.  890,  the  owners  of  a  lot  In  a 
public  cemetery  were  held  entitled  to  main- 
tain an  action  of  trespass  against  the  city, 
which  owned  the  fee-simple  title,  for  Invad- 
ing the  lot  and  removing  the  dead  who  were 


burled  there.  To  the  same  effect  Is  Besse- 
mer Land  &  Improvement  Co.  v.  Jenkins,  111 
Ala.  135,  18  South.  566,  66  Am.  St.  Bep.  26. 
In  Gowen  v.  Bessey,  94  Me.  114,  46  AtL  702, 
the  owner  of  a  lot  In  a  cemetery.  While  not 
owning  the  fee  simple,  had  such  property- 
rights  and  possession  as  entitled  him  to 
maintain  an  action  of  trespass  against  a 
wrongdoer.  In  the  case  of  Wormley  v. 
Wormley,  207  lU.  411,  60  N.  B.  865,  3'L.  R. 
A.  (N.  S.)  481,  It  was  said  that  It  is  weU  set- 
tled that  a  court  of  equity  will  enjoin  the 
owner  of  land  dedicated  to  cemetery  pur- 
poses from  defacing  or  meddling  with  graves 
on  the  land,  at  the  suit  of  any  party  having 
deceased  relatives  or  friends  buried  therein. 
In  the  case  of  Meagher  v.  DrlscoII,  00  Mass. 
281,  06  Am.  Dec.  750,  a  Judgment  In  dam- 
ages against  the  snp^lntendent  of  a  ceme- 
tery for  wrongfully  removing  the  body  of  a 
child  of  the  lot  owner  was  upheld.  In  the 
case  of  Mt  Morlah  Cemetery  Ass'n  v.  Com- 
monwealth, 81  Pa.  235,  22  Am.  Bep.  748,  th» 
Supreme  Court  of  Pennsylvania  held  that, 
where  a  lot  was  sold  to  a  colored  man  for 
burial  purposes,  the  corporation  could  not 
afterwards  change  Its  by-laws  and  rules  sa 
as  to  exclude  him  and  his  family  from  sepul- 
ture therein,  and  mandamus  was  upheld 
against  the  corporation  requiring  It  to  per- 
mit the  burial  of  the  family  of  the  owners  of 
the  lot  The  rights  of  the  owners  of  lots  In 
cemeteries  are  thus  defined  In  6  Cyc.  title 
"Cemeteries,"  §  8,  p.  720 :  "Equity  has  Juris- 
diction to  enjoin  an  unwarrantable  disturb- 
ance or  interference  with  a  burial  ground  or 
the  graves  therein.  An  action  of  trespass 
quare  dausum  fregit  may  be  maintained  for 
breaking  and  entering  a  burial  lot  One  who 
is  In  the  rightful  possession  of  a  cemetery 
lot,  or  who  holds  title  to  the  usufructuary 
Interest  therein,  may  maintain  an  action 
against  one  who  wrongfully  trespasses  upon 
it"  In  the  case  of  Burke  v.  Wall,  20  Am. 
Rep.  316,  29  I^.  Ann.  88,  It  was  held  that 
where  the  plat  of  the  cemetery  at  the  time 
the  owner  purchased  his  lot  showed  an  av- 
enue or  walkway  leading  up  to  the  lot  and 
which  was  an  easement  subservient  thereto, 
the  owner  of  the  lot  is  entitled  to  an  injunc- 
tion restraining  the  dosing  or  discontinuing 
of  the  easement  by  the  cemetery  company. 
In  Beatty,  etc.,  v.  Kurtz  et  al.,  2  Pet  (tJ.  S.> 
566,  7  li.  Ed.  521,  It  was  held  by  the  Supreme 
Court  of  the  United  States  that  the  owners 
of  burial  lots,  to  which  they  had  title  by  pre- 
scription, were  entitled  to  the  equitable  rem- 
edy of  injunction  against  the  owners  of  the 
fee  in  the  land  to  restrain  them  from  remov- 
ing the  ashes  of  the  dead.  The  court  in  its 
opinion,  speaking  through  Mr.  Justice  Story, 
said:  "The  next  question  is  as  to  the  com- 
petency of  the  plaintiffs  to  maintain  the  pres- 
ent suit  If  they  are  proved  to  be  the  reg- 
ularly anwlnted  committee  of  a  voluntary 
society  of  Lutherans  In  actual  possession  of 
the  premises,  and  acting  by. their  direction 
to  prevent  a  disturbance  of  Uiat  possession. 
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under  drcnmstances  like  those  stated  In  tbe 
bin,  we  do  not  perceive  any  serlona  objection 
to  their  right  to  maintain  tbe  suit  It  Is  a 
case  where  no  action  at  law,  even  If  one 
<<OTiId  be  brought  by  the  voluntary  society 
(which  it  wonld  be  dlfflcalt  to  maintain), 
would  afford  an  adequate  and  complete  rem- 
edy. This  Is  not  tbe  case  of  a  mere  private 
trespass ;  but  a  public  nuisance,  going  to  tbe 
Irreparable  injury  to  the  Georgetown  con- 
gregation of  Lutherans.  The  property  con- 
secrated to  their  use  by  a  perpetual  servitude 
or  easemoit  is  to  be  taken  from  them,  the 
sepulchers  of  the  dead  are  to  be  violated; 
the  feelings  of  religion,  and  the  sentiments  of 
natural  affection  of  the  kindred  and  friends 
of  the  deceased  are  to  be  wounded ;  and  the 
memorials  erected  by  piety  or  love,  to  the 
memory  of  the  good,  are  to  be  removed,  so  as 
to  leave  no  trace  of  the  last  home  of  their 
ancestry  to  those  who  may  visit  the  sxwt  in 
future  generations.  It  cannot  be  that  such 
acts  are  to  be  redressed  by  the  ordUiary 
process  of  law.  The  remedy  must  l>e  sought, 
If  at  all.  In  the  protecting  power  of  a  court 
of  chancery,  operating  by  its  injunction  to 
preserve  the  repose  of  the  ashes  of  the  dead, 
and  the  religious  sensibilities  of  the  living." 
In  People  v.  St  Patrick's  Cathedral,  21  Hun 
<N.  Y.)  184,  It  was  held  that  one  who  pur- 
chases a  lot  from  a  distinctively  Roman 
Catholic  cemetery  takes  It  with  the  tadt  nn- 
'derstanding  either  that  he  is  a  Roman  Cath- 
olic, and,  as  such,  eligible  to  burial,  or  at 
least  that  he  applies  on  behalf  of  those  who 
are  In  communion  with  the  church.  And  In 
Dwenger  v.  Geary,  113  Ind.  106,  14  N.  B.  903, 
It  was  held  that  where  land  was  conveyed  as 
«  burial  place  for  members  of  the  Catholic 
Church,  and  la  taken  in  charge  by  officers  of 
that  denomination  and  consecrated  according 
to  its  laws,  a  lot  owner  has  no  right  to  inter 
therein  a  person  not  recognized  by  the  church 
anthorities  as  a  Catholic.  In  the  case  of  Mc- 
-Gough  V.  Lancaster  Burial  Board,  21  Q.  B. 
Div.  323,  It  was  held  that  a  lot  owner  had  no 
right  to  erect  a  glass  shade  over  the  grave  on 
his  lot,  which  was  contrary  to  the  rules  of 
the  lK>ard.  In  the  case  of  Clark  v.  Rahway 
Cemetery  et  al.,  68  N.  J.  Bq.  636,  61  Atl.  261, 
In  the  Court  of  Chancery  of  New  Jersey, 
(t  was  held  that  a  lot  owner  in  a  cemetery 
where  the  ground  was  dedicated  for  burial 
purposes  only  could  maintain  an  injunction 
against  the  trustees,  requiring  them  to  keep 
the  grounds  In  good  order  and  repair,  and  to 
maintain  the  whole  as  a  cemetery.  In  the 
opinion  it  is  said:  "Now,  what  Is  the  object 
of  this  cemetery  company?  That  is  stated  in 
its  certifitiate;  The  object  and  purpose  of 
the  corporation  is  to  maintain  and  use  the 
property  acquired  from  the  church  and  any 
property  it  may  hereafter  acquire  •  •  • 
for  cemetery  purposes.'  What  are  these  pur- 
poses? Manifestly  the  decent  care  of  the  de- 
parted. The  company  Itself  is  not  only  to 
nse  tbe  property  for  burial  purposes,  but  also 
to  maintain  it  for  those  purposes.    •    «     • 


It  wonld  seem  plain  that  under  the  joint 
operation  of  the  certificate  of  incorporatiou, 
of  the  by-laws,  and  of  the  deed  Itself  the  pur- 
chaser is  not  the  isolated  owner  of  a  fee- 
simple  absolute  of  a  lot  over  which  he  has 
entire  control  as  such,  but  a  person  who  has 
acquired  a  limited  Interest  in  a  plot  which 
is  part  of  one  connected  whole;  that  whole 
being  conducted,  maintained,  and  managed 
by  trustees  for  the  benefit  of  himself  and 
those  similarly  situated.  His  Interest  is  In 
some  degree  that  of  a  beneficiary  of  a  trust, 
and  I  cannot  imagine  why  he  should  not  have 
the  right  to  complain  if  that  is  being  violat- 
ed to  his  prejudice.  Here  the  direct  tenden- 
cy of  the  acts  complained  of  is  to  Imperil  the 
lots  remaining  undisposed  of,  to  depreciate 
the  value  of  the  cemetery  lots  as  a  whole,  to 
prevent  needed  improvements,  and  to  render 
access  to  complainant's  lot  more  difficult." 

From  the  foregoing  authorities,  we  deduce 
these  principles,  which  we  think  are  sound: 
(1)  That  while  a  purchaser  of  a  lot  In  a 
cemetery  company  such  as  the  one  at  bar 
does  not  acquire  the  fee-simple  title  to  tbe 
property,  and  must  use  it  subject  to  and  in 
accordance  with  the  reasonable  by-laws  and 
rules  of  the  managers  of  the  company,  yet 
he  has  a  property  right  in  his  lot  which  the 
law  recognizes  and  protects  from  invasion, 
whether  it  be  by  a  mere  trespasser  or  from 
the  unauthorized  and  Illegal  acts  of  the  di- 
rectors of  the  coiiporation  itself.  (2)  That 
the  lot  owner's  remedy  is  commensurate  with 
his  rights,  and  he  may  maintain  either  tres- 
pass for  damages  or  injunction,  to  enforce 
and  uphold  his  rights  whenever  those  reme- 
dies may  be  necessary,  and  this  either  against 
the  trespasser  or  the  company  Itself.  The 
question,  then,  recurs:  Did  the  act  of  the 
adjoining  lot  owners  in  burying  on  their  lot 
the  body  of  their  dead  dog  violate  the  proper- 
ty rights  of  the  plaintiff?  And,  if  so,  is  the 
wrong  such  an  one  as  equity  will  remedy 
by  a  mandatory  injunction?  The  answers 
to  these  questions  must  depend  upon  the  con- 
tracts which  arose  between  the  parties  when 
the  lots  were  purchased.  Into  the  contract 
of  purchase  of  a  lot  In  a  cemetery  must  be 
read  the  charter  and  by-laws  of  the  com- 
pany, and  neither  the  owner  nor  the  corpo- 
ration can  violate  the  fundamental  purpose 
for  which  the  corporation  was  organized  and 
the  property  dedicated.  One  who  purchases 
a  lot  in  a  Catholic  cemetery  may  not  after- 
wards violate  the  rule  of  tbe  church  by  giv- 
ing sepulture  to  a  member  of  the  Masonic 
order,  although  the  contract  of  purchase  is 
silent  on  the  subject  People  v.  St.  Patrick's 
Cathedral;  Dwenger  v.  Geary,  supra.  Nor 
may  a  cemetery  company  sell  a  lot  to  a 
negro,  and  afterwards  adopt  a  by-law  which 
forbids  its  use  for  burial  purposes  to  tbe 
negro  race.  Mt  Moriah  Cemetery  Compa- 
ny V.  Commonwealth,  supra.  When,  there- 
fore, one  contemplates  the  purchase  of  a  lot 
upon  which  to  bury  his  family.  In  order  that 
he  may  certainly  obtain  what  he  desires,  he 
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must  look  to  the  charter  and  by-laws  of  the 
corporation,  and,  havloK  done  this,  they  be- 
come a  part  of  bis  contract  of  purchase. 
When  the  plaintiff  and  the  defendants  pur- 
chased the  lots  they  now  own  In  Cave  Hill 
Cemetery,  its  charter  dedicated  It  as  a  ceme- 
tery, and  Its  by-laws  contained  the  guaranty 
that  "this  cemetery  Is  set  apart  for  the  burial 
of  the  white  race,  and  shall  be  used  for 
cemetery  purposes  only."  With  these  pro- 
•visloAs  in  their  contracts,  with  what  grace 
may  the  defendants  demand  the  right  to  turn 
their  lot  into  a  place  for  the  burial  of  dogs? 
Or  why  shall  the  plaintiff  be  not  heard  to 
complain  of  this  gross  violation  of  the  char- 
ter and  by-laws  of  the  cemetery  company? 
The  appellees  and  the  chancellor  answer  that 
it  was  a  small  dog,  that  it  was  well  burled, 
and  its  presence  under  these  conditions  does 
not  create  a  nuisance.  If  the  question  be 
whether  its  burial  creates  a  physical  nuis- 
ance, this  view  may  be  correct  But  Is  there 
not  much  more  InTolred  in  the  question  than 
a  mere  physical  nuisance?  A  member  of  the 
negro  race  well  buried  is,  from  the  stand- 
point of  physical  nuisance,  no  more  so  than 
the  body  of  one  of  the  Caucasian  race;  yet 
no  one  will  deny  that,  if  the  prlyllege  of 
burial  in  it  were  extended  to  the  negro  race, 
the  value  of  Cave  Hill  as  a  cemetery  for 
white  people  would  be  at  once  entirely  de- 
stroyed. A  lot  which  Is  now  worth  In  money 
as  much  as  $500  would  not,  after  such  a 
change  in  the  by-laws,  be  worth  $50.  Prop- 
erty which  In  the  aggregate  may  now  be 
worth  millions,  would  then  be  rendered  prac- 
tically worthless.  It  does  not  aid  the  ques- 
tion to  say  that  this  Is  an  unreasoning  prej- 
udice. For  the  purposes  of  the  argument,' 
this  may  be  admitted  to  be  true.  It  Is  none 
the  less  true,  however,  that  the  money  value 
of  this  cemetery  property  Is  based  upon  the 
confidence  of  the  white  citizens  of  Louisville 
that  their  prejudices  in  this  regard  will  be 
safeguarded  both  by  the  corporation  and  the 
law.  If  this  is  true  in  regard  to  members 
of  another  race,  is  it  not  true  to  a  greater 
degree  in  regard  to  the  bodies  of  the  lower 
animals?  If  the  body  of  a  dog  may  find 
sepulture  on  the  lot  of  Its  owner  In  Cave  Hill 
Cemetery,  why  might  not  the  owner  of  a 
horse  or  bull,  or  donkey,  also  bury  his  fav- 
orite on  his  lot  therein,  if  bis  fancy  should 
take  this  freakish  direction?  Where  would, 
or  could,  the  line  be  drawn.  If  not  at  the  body 
of  a  dog?  We  believe  that  the  average  man 
would  consider  It  an  outrage  on  his  rights 
as  a  lot  owner  in  a  cemetery  If  the  owner  of 
the  adjoining  lot  should  inter  the  carcass  of 
a  dog  beside  the  lot  which  holds  the  graves 
of  his  family.  It  would  be  useless  to  tell 
him  that,  when  the  l>odie8  were  resolved  back 
into  their  original  elements,  chemically  there 
iB  no  difference  between  them.  We  do  not 
reason  about  the  dignity  of  our  dead  either 
according  to  the  laws  of  logic  or  of  chem- 
istry. Sorrow,  bending  over  the  graves  of 
her  loved  ones,  smiles  through  her  tears  and 


accepts  the  assurance  of  Faith  that  they  are 
not  dead,  but  sleeping.  It  is  for  this  reason 
that  we  beautify  the  grounds  In  which  they 
repose,  guard  their  graves  from  vandalism, 
and  protect  their  dignity  from  desecration. 
This  may  be  only  sentimentality ;  but,  If  these 
sentiments  are  outraged,  our  pain  is  none 
the  less  real.  The  burial  place  of  the  dead 
has  among  all  natious  and  in  all  times  been 
deemed  sacred,  and  our  Anglo-Saxon  fore- 
fathers called  It  "God's  Acre."  It  is  protect- 
ed by  stringent  laws  from  violation,  and  its 
willful  desecration  la  universally  regarded 
as  exceptionally  wicked.  Man  does  not  re- 
gard the  last  resting  place  of  his  dead  as 
simply  a  place  where  they  may  be  thrust 
from  sight  and  forgotten.  To  him  their 
ashes  are  sacred;  and  the  memory  of  their 
virtues  constitutes  a  foundation  both  for 
inspiration  and  courage.  It  was  in  this 
spirit  that  a  great  patriot,  when  our  country 
was  in  direst  peril,  appealed  to  the  mystic 
chords  of  memory  stretching  from  every  bat- 
tle field  and  patriot's  grave  to  every  living 
heart  and  hearthstone  in  the  land  to  swell 
the  chorus  of  the  Union  when  touched  by  the 
better  angels  of  our  nature.  The  sentiments 
and  prejudices  of  man  are  a  part  of  him. 
He  does  not  often  control  them.  As  a  rule 
they  control  him.  He  has  a  right  to  protect 
his  lawful  sentiments  and  prejudices  from 
violation  or  outrage  by  contracts  based  upon 
legal  consideration,  and,  when  they  are  thus 
safeguarded,  no  reason  Is  perceived  why 
these  contracts  may  not  be  enforced  as  any 
other  contracts  may  be. 

When  the  appellant  purchased  his  lot  in 
Cave  HUl  Cemetery  by  a  large  outlay  of 
money,  it  was  to  secure  a  place  of  s^ultnre 
for  hhnself  and  family  in  a  cemetery  dedicat- 
ed to  the  burial  of  white  people  only,  and. 
while  some  may  criticise  this  spirit  of  exclu- 
slveness,  surely  none  can  successfully  deny 
his  right  to  that  for  which  he  paid.  On  the 
other  hand,  the  adjoining  lot  owners  pur- 
chased their  lot  subject  to  the  charter  and 
by-laws  of  the  cemetery  company,  and  they 
have  no  right  to  put  it  to  any  use  which 
violates  the  charter  and  by-laws  of  the  ceme- 
tery company.  Each  is  entitled  to  what  he 
purchased — no  more,  no  lees.  The  appellant 
not  only  has  the  right  to  the  actual  use  of 
his  lot  for  the  purposes  of  which  it  was  sold 
to  him,  but  he  has  also  in  common  with  all 
the  other  lot  owners  the  right  to  have  the 
cemetery  maintained  as  a  whole  for  the  pur- 
poses for  which  It  was  dedicated,  and  la  en- 
titled to  an  Injunction  against  the  trustees- 
of  the  corporation  and  the  adjoining  lot  own- 
ers to  prevent  these  rights  from  being  vio- 
lated. Clark  V.  Rahway  Cemetery,  68  N.  J. 
Eq.  636,  61  AU.  261;  Burk  v.  Wall,  29  La. 
Ann.  88,  29  Am.  Rep.  816;  Beatty  v.  Kurtc 
2  Peters  (U.  S.)  666,  7  L.  Ed.  521. 

For  these  reasons,  the  Judgment  is  revers- 
ed, with  directions  to  overrule  the  demurrer 
to  the  petition,  and  for  further  procedar* 
consistent  with  this  opinion. 


Digitized  by 


Google 


Ky.) 


T.  HABLAN  A  CO.  v.  BENNETT,  BOBBINS  t  THOMAS. 


287 


'VOL 


T.  HABIiAN  A  GO.  t.  BENNETT,  BOBBINS 
ft  THOMAS. 

<Ooart  of  Aiqpealg  of  Kentucky.    Dee.  17, 1007.) 

1.  Attobnkt  and  Ouknt— Attobrxt's  Lixr 
TOB  Sbbvic!K»— Tnix  when  Lisn  Ar[AOHB»— 
Pbiobitibs. 

A  lien  for  attorney's  services  decreed  by  tlie 
Judgment  in  the  action  wherein  the  services  are 
rendered  relates  back  and  takes  effect  from  the 
time  of  the  commencement  of  the  services,  and 
ia  superior  to  an  attachment  subsequently  levied 
on  the  interest  of  the  attorney's  dlent  in  the 
property  involved  in  the  action. 
[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 

5,  Attorney  and  Client,  §(  386,  888.] 

2.  Same— RiOHT  to  Ijen— Statdtobt  Pbovi- 

BI0N8. 

Kf.  St  1908,  (  107,  provides  that,  where 
an  action  ia  prosecuted  to  a  recovery,  the  at- 
torney shall  nave  a  lien  on  the  judgment  for 
money  or  property  which  may  be  recovered  for 
bia  fee,  etc.  ITnder  Civ.  Code  Prac.  f  732,  sub- 
sec^  84,  the  word  "action"  embraces  a  demand 
for  a  set-oS  or  counterclaim.  Beld  that,  while, 
where  defendant's  attorney  merely  defeats  a  re- 
covery by  plaintiff,  he  is  not  entitled  to  a  lien 
on  tile  property  invMved  in  litigation,  he  is  en- 
titled  to  a  lien  if  he  obtains  an  affirmative  judg- 
ment for  defendant. 

rSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  !(,  Attorney  and  Client,  H  404-406.] 

S.  PAKmxBSHip— LiKN  ot  Fabtneb  oh  As- 
sets. 

A  ptulner  has  a  lien  on  the  partnership  as- 
sets for  his  iMition  thereof  after  payment  of 
the  firm  debts. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  S  187.] 

i.  ATTOBRET    ARD    CUEHT— ATTOBHBT'S    EilBN 

XOB  Sebvices— Statutobt  Pbotisiorb. 

Ky.  St  1903,  il07,  provides  that  where  an 
action  is  prosecuted  to  a  recovery,  the  attorney 
■ball  have  a  lien  on  the  judgment  for  money  or 
property  recovered  for  his  fee.  Held,  that 
where,  in  a  suit  by  partners  to  settle  the  j>art- 
nership  and  to  enforce  their  lien  on  the  assets, 
defendant  partner  obtained  an  affirmative  Jndg- 
m«it  for  a  definite  sum  then  under  the  control 
of  the  court,  the  tiUe  to  which  up  to  the  time 
of  the  judgment  was  in  the  partnership  and  not 
In  himself  alone,  there  was  a  recove^  within 
the  meaning  of  the  statute,  and  defendant's  at- 
torney was  entitled  to  a  lien  for  his  fee. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  6,  Attorney  and  Oient,  {f  4O4-40({.] 

Anpeal  from  Circuit  Court,  Hickman  Coimty. 

"To  be  (^cially  reported." 

Action  between  T.  Harlan  &  Oo.  and  Ben- 
nett, Bobbins  &  Thomas.  From  a  judgm»it 
In  favor  of  tbs  latter  parties,  Harlan  &  Ca 
anpeoL    Affirmed. 

J.  M.  Brummal,  Jr.,  and  Deaaon,  Rankin 
tc  Elder,  for  appellant  Bennett,  Bobbins  & 
Tbomas,  pro  se. 


CLAT,  O.  On  May  15,  1904,  W.  F.  Cowles, 
Geo.  S.  Cowles,  and  L.  W.  Cowles  Instituted 
an  action  in  equity  against  Geo.  S.  Palmer 
In  the  Hickman  circuit  court,  seeking  a  set- 
tlement of  the  copartnership  existing  be- 
tween them,  whidi  was  conducted  under  the 
firm  name  of  the  Olamcud  Cooperage  Com- 
pany. Appellees,  Bennett,  Bobbins  &  Thom- 
as, were  employed  by  the  defendant  Palmer 


as  his  attorneys  to  defend  for  him  and  as- 
sert Ills  claim  to  the  partnership  assets.  On 
June  13,  1904,  they  prepared  and  filed  hla 
answer  and  counterclaim.  In  the  pleadings, 
which  were  voluminous,  plaintiffs  sought  to 
charge  Palmer  with  large  sums  of  money, 
while  he  made  counter  charges  against  them, 
and  prayed  for  a  settlement  of  the  partner- 
ship, and  for  judgmait  for  sudi  sum  as 
might  be  found  to  be  due  him.  A  great  deal 
of  testimony  was  taken,  and  every  ix>int  In- 
volved In  the  case  warmly  contested.  On  Oc- 
tober 13,  1905,  judgment  was  rendered  fixing 
the  rights  of  the  parties,  Including  the  cred- 
itors of  the  firm,  and  In  that  Judgment  a  Hen 
for  $300  was  dea%ed  in  favor  of  appellees 
on  the  money  adjudged  to  Palmer  out  of  the 
assets  of  the  firm.  Pending  this  litigation, 
the  property  of  the  firm  had  been  sold,  and 
the  proceeds  were  In  the  custody  of  the  court 
On  November  18,  1904,  appellants  sued  Oeo. 
S.  Palmer  for  about  $2,000,  and  had  an  at- 
tachment Issued  against  his  property.  On 
the  following  day  this  attachment  was  levied 
on  Palmer's  Interest  In  the  firm  property. 
Subsequently  John  B.  Kemp,  the  special  com- 
missioner of  the  court,  who  under  proper  or- 
ders sold  the  firm  properly,  was  summoned 
as  garnishee.  On  September  27,  1905,  appel- 
lants recovered  judgment  against  Palmer  for 
$1,360.98,  and  their  attachment  was  sustain- 
ed. By  Judgment  entered  October  11,  1906, 
the  sum  adjudged  to  Oeo.  S.  Palmer  out  of 
the  partnership  assets  was  fixed  at  $1,313.21. 
Appellants  were  given  all  of  this  fund,  except 
$339.87,  which  was  held  until  the  issue  could 
be  tried  between  them  and  appelleea  On 
October  10,  1906,  appellants  filed  an  amended 
petition,  making  appellees  parties  to  the  pro- 
ceedings. Appellees  thereupon  filed  a  demur- 
rer and  answer.  The  case  was  submitted, 
and  Judgment  rendered  February  14,  1907, 
adjudging  appellees'  lien  for  attorney's  fee 
superior  to  appellants'  attachment  Uoi.  The 
validity,  of  this  Judgment  Is  now  before  us. 
As  appellees  filed  Palmer's  answer  and 
counterclaim  several  months  prior  to  the  time 
of  appellants'  attachment,  appellees'  Hen,  If 
they  had  any,  related  back  and  took  effect 
from  the  time  of  the  commencement  of  their 
services,  and  was  superior  to  the  attachment 
Robertson  &  Cleany  v.  Shutt,  9  Bush,  669. 
The  only  question  to  be  determined  then  Is 
whether  or  not  appellees  were  entitled  to  a 
lien.  Section  107,  Ky.  St  1908,  provides: 
"Attomeys-at-law  shall  have  a  Hen  upon  all 
claims  or  demands.  Including  all  claims  for 
unliquidated  damages  put  Into  their  hands 
for  suit  or  collection,  or  upon  which  suit  has 
been  Instituted,  for  the  amount  of  any  fee . 
which  may  have-  been  agreed  upon  by  the 
parties,  or  in  the  absence  of  such  agreement 
for  a  reasonable  fee  for  the  services  of  such 
attorneys ;  and  If  the  action  Is  prosecuted  to 
a  recovery,  shall  have  °a  Hen  upon  the  judg- 
ment for  money  or  property  which  may  be  re- 
covered— legal  costs  excepted — for  such  fee," 
etc.    It  will  be  observed  that  the  statute 
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sires  the  attorney  a  lien  wbere  tbe  action  Is 
prosecnted  to  a  recovery.  Under  snbaectlon 
34,  I  732,  Civ.  Code  Prac,  the  word  "action" 
embraces  a  demand  for  a  set-off  or  connter- 
clalm.  Therefore  the  attorney  for  the  plain- 
tiff may  not  be  the  only  attorney  entitled  to 
a  Hen.  There  may  be  Instances  wbere  the 
attorney  for  the  defendant  has  the  same 
right  Of  coarse,  If  the  attorney  for  the  de- 
fendant merely  succeeds  In  defeating  a  re- 
covery by  the  plaintiff,  he  is  not  entitled  to 
a  lien  upon  the  property  Involved  In  the  liti- 
gation. Lytle  V.  Bach  &  Miller,  93  S.  W. 
«08,  29  Ky.  Law  Bq>.  424 ;  Wilson  v.  House, 
10  Bush,  406.  If,  however,  he  succeeds  In 
obtaining  an  affirmative  judgment  In  favor 
of  his  client,  we  think  the  rule  Is  otherwise. 
In  the  case  of  Damron  v.  Robertson,  etc., 
80  Tenn.  372,  the  Supreme  Court  of  Trames- 
see,  where  the  mie  Is  the  same  as  In  this 
state,  that  the  attorney  has  no  lien  exc^t  In 
cases  of  a  recovery,  confirms  this  view.  In 
that  ease  a  suit  was  instituted  for  the  sale 
and  distribution  of  ttae  property  of  a  deced- 
ent, and  for  ttae  purpose  of  requiring  an  ac- 
counting of  advancements  received  by  the 
heirs.  One  of  the  heirs  was  a  defendant  In 
the  action,  and  was  represented  by  attom^rs. 
The  latter  succeeded  in  defeating  any  charge 
against  their  client  for  advancements,  and 
out  of  the  proceeds  of  the  property  of  the 
decedent,  the  fund  being  In  court,  their 
cllmt  was  adjudged  about  |1,000.  The  de- 
-cedent  held  the  defendant's  notes  for  sums 
more  than  his  distributable  share  of  the  es- 
tate, and  tiie  administrator  Instituted  an 
action  and  attached  the  defendant's  share 
of  the  fund  in  court  In  the  meantime  the 
attorneys  who  represented  the  defendant  in 
the  suit  for  division  and  settlement  interven- 
ed In  the  attachment  case,  and  claimed  a 
priority  of  lien  for  their  services  for  the 
defendant  The  lower  court  sustained  the 
attachment  Hen,  and  gave  the  plaintiff  In  the 
attachment  the  fund  as  against  the  attorneys. 
Upon  appeal,  the  Supreme  Court,  in  reversing 
the  case,  said:  "The  fund  In  controversy 
was  in  custodla  legls  In  the  original  cause, 
being  money  derived  from  the  sale  of  proper- 
ty for  division,  and  for  which  there  was  a 


decree  In  that  cause  In  favor  of  W.  A.  Rob- 
ertson. The  services  were  rendered  by  I/Smb 
&  Tillman  for  him  in  that  cause.  Those 
services  gave  them  a  Uen  without  any  order 
of  court  on  the  fund,  which  became  fixed  by 
the  positive  decree  In  favor  of  their  client  In 
that  cause.  Cunningham  v.  McOrady,  2  Baxt 
(Tenn.)  141.  Their  services  were  not  merely 
In  defense  of  their  client's  title  against  ad- 
verse claim,  but  resulted  in  the  recovery  of 
a  decree  in  his  favor  for  a  definite  sum  then 
in  the  control  of  the  court,  although  nomi- 
nally a  defendant  In  equity  the  position 
of  a  party  Is  of  no  consequence,  l^eir  Hen 
was,  of  course,  superior  to  the  Hen  of  the 
complainant  as  a  subsequent  attaching  credit- 
or. Carrigan  v.  Leatherwood,  3  Leg.  Rep. 
137,  B.  c.  8  Tenn.  Cas.  88.  The  order  of 
this  court  would  not  prejudice  that  lien." 
Every  partner  has  a  Uen  on  the  partnership 
assets  for  his  portion  thereof  after  the  pay- 
ment of  the  firm  debts.  The  action  by  the 
Messrs.  Cowles  against  the  defendant  Palm- 
er, in  which  ai4)ellee8  were  adjudged  a  lien 
for  tbelr  legal  services  in  behalf  of  Palmer, 
was  not  a  suit  to  recover  an  indebtedness 
already  ascertained  by  a  partnership  settle- 
ment It  was  a  suit  to  settle  the  partnership, 
and  to  enforce  their  lien  upon  the  assets. 
The  defendant  Palmer  not  only  controverted 
their  claim,  but  affirmatively  asserted  his 
own  claim  to  and  Hen  upon  the  assets.  These 
assets  were  not  in  the  possession  of  any  of 
the  partners.  They  were  In  custodla  legls. 
By  the  efforts  of  appellees,  therefore,  ttae 
defendant  Palmer  did  not  succeed  merely  in 
defeating  the  claim  of  plaintiffs,  or  In  retain- 
ing that  which  was  already  his  and  under 
his  control,  but  In  establishing  his  positive 
right  to  and  obtaining  an  affirmative  Judg- 
ment for  a  definite  sum  then  under  the  control 
of  the  court  the  title  to  which  up  to  the 
time  of  the  Judgment  was  In  the  partnership, 
and  not  in  himself  alone.  To  this  extent  we 
think  there  was  a  recovery  within  the  mean- 
ing of  the  statute,  and  that  the  court  proper- 
ly allowed  aippellees  a  Hen  for  their  fee  of 
$300  which  was  certainly  reasonable  in  view 
of  the  character  and  result  of  their  labors. 
For  the  reasons  given.  Judgment  la  affirmed. 
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WHEATLT  et  al.  ▼.  HARDIN  NAT.  BANK. 
(<>>urt  of  Appeals  of  Kentucky.    Jan.  0,  1906.) 

1.  Ve;«dob  and  Pubohaser— VENDOB'a  Lan 
— Enfobcement — Sales. 

Where,  in  an  action  on  a  pnrchase-money 
note  and  to  enforce  the  vendor's  lien,  defendant 
alleged  that  enough  of  the  land  could  be  sold  to 
I>ay  the  debt  and  leave  him  his  home,  and  the 
court  directed  a  sale  only  of  a  sufficient  amount 
to  pay  the  debt,  the  commissioner,  if  less  than 
the  whole  of  the  land  would  pay  the  debt,  should 
sell  the  part  designated  by  defendant  so  as  to 
leave  him  his  home. 

2.  Pleading — Facts  ob  CoNCLtrsioNS— Bills 
AND  Notes  —  Actions  bt  Assignee  —  An- 

BWEBS— SumOIENCT. 

Where  the  petition  in  an  action  on  a  note 
averred  its  assignment  and  that  the  assignee 
was  the  owner,  a  denial  that  the  assignee  was 
the  owner,  and  that  he  only  had  an  interest  in 
the  note,  was  a  mere  conclusion,  and  not  suf- 
ficient to  defeat  a  recovery  by  the  assignee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §f  12-28%.] 

8.  Bills  and  Notes  —  Defenses  —  Fbattd  — 
Pleading. 

An  ansxver  in  an  action  on  a  note,  alleging 
that  a  vendor  fraudulently  and  falsely  repre- 
sented to  the  purchaser  that  the  boundary  de- 
scribed in  the  deed  included  valuable  lands, 
without  stating  what  land  or  how  much  was  not 
Included  in  the  boundary,  and  withont  averring 
that  the  purchaser  relied  on  the  statements  of 
the  vendor  or  tliat  he  was  thereby  misled,  does 
not  state  a  defense  on  the  ground  of  fraud  of 
the  vendor. 

Appeal  from  Circuit  Court,  HariUn  County. 

"Not  to  be  ofSdally  rei>orted." 

Action  by  Rufus  Morris,  for  the  benefit  of 
the  Hardin  National  Bank,  and  the  bank, 
against  Clara  Wheatly  and  another.  From  a 
Jadgmtot  for  plaintiff,  defendants  appeal. 
Affirmed. 

James  Montgomery,  for  appellants.  Irwin 
Sc  Irwin,  for  appellee. 

CARROLL,  J.  This  suit  was  brought  by 
Rufos  Morris  for  the  use  and  benefit  of  the 
Hardin  National  Bank,  and  the  Hardin  Na- 
tional Bank,  against  appellants,  to  recover 
judgment  on  a  note  executed  by  appellants 
to  Morris  as  part  of  the  consideration  for 
a  tract  of  land  sold  and  conveyed  by  him  to 
them,  and  to  enforce  a  lien  on  the  land  to 
secure  the  payment  of  the  note.  It  Is  aver- 
red In  the  petition  that  Morris,  for  valuable 
consideration,  assigned  the  note  to  the  bank. 
The  defendants,  now  appellants,  filed  an 
answier  and  counterclaim,  in  which  they  said 
that  "Morris  by  mistake  or  fraud  repre- 
sented to  them  that  the  boundary'  embraced 
in  the  deed  Included  valuable  lands  that  they 
believe  and  allege  was  not  Included  In  the 
boundary.  They  deny  the  Hardin  Bank  Is 
the  owner  of  the  note  sued  on.  They  say  It 
only  has  an  Interest  In  It.  A  large  part  if 
not  all  of  same  is  due  and  belonging  to  the 
estate  of  Morris,  be  being  dead.  They  plead 
the  want  of  proper  and  necessary  parties 
plaintiff  in  this  suit  They  deny  the  land 
cannot  be  dlvldM  without  materially  Im- 
pairing its  value;  and  say  they  are  poor 
people,  with  a  large  family,  and  that  Clara 
106  S.W.— 19 


Wheatly  has  been  under  medical  treatment 
for  a  considerable  time,  and  enough  of  the 
land  could  be  sold  next,  to  Cbenault's  land 
to  pay  the  debt,  and  leave  them  their  home 
and  a  large  orchard.  They  ask  that  the 
proper  parties  plaintiff  be  made,  and  for  a 
credit  of  $200  for  the  land  sold  them  and 
not  conveyed;  and  that,  if  a  decree  to  sell 
Is  made,  that  it  be  off  the  side  next  to 
Chenaulfs  land."  A  demurrer  was  sus- 
tained to  the  answer,  and  an  amended  an- 
swer tendered,  to  the  filing  of  which  objec- 
tion was  made  and  sustained.  The  amended 
answer  averred  that  "Morris,  by  fraud  or 
mistake,  represented  the  land  mentioned 
therein  as  not  covered  by  the  boundary  set 
out  in  the  petition  to  be  covered  and  In- 
cluded in  said  boundary."  Whereupon  judg- 
ment was  r^idered  for  the  amount  of  the 
debt,  and  an  order  made  directing  that  so 
much  of  the  land  be  sold  as  might  be  neces- 
sary to  satisfy  the  Judgment. 

In  our  opinion  the  petition  stated  a  good 
cause  of  action,  and  the  pleadings  of  defend- 
ants, now  appellants,  which  are  set  out  In 
full,  did  not  present  any  defense.  The  order 
of  the  court  only  directed  that  a  sufficient 
amount  of  the  land  be  sold  to  pay  the  debt, 
and  the  commissioner  In  executing  the  order, 
if  less  than  the  whole  of  the  land  will  pay 
the  debt,  should  sell  that  part  of  It  desig- 
nated by  appellants  In  their  pleadings.  The 
petition  averred  that  Morris  assigned  to  the 
bank  the  note  sued  on,  and  that  it  Is  the 
owner  of  it  The  denial  in  the  answer  that 
the  bank  "Is  the  owner  of  the  note  sued  on," 
and  that  It  only  has  an  Interest  in  it,  is 
not  a  sufilclent  denial  to  defeat  the  right  of 
the  bank  to  recover.  This  denial  is  a  mere 
conclusion  of  the  pleader.  Facts  should  have 
been  stated  showing  why  the  bank  was  not 
the  owner  of  the  note.  McClure  v.  Btgstaff, 
37  S.  W.  294.  38  S.  W.  431,  18  Ky.  Law  Rep 
601;  "Van  Busklrk  v.  Levy,  3  Mete.  134.  Sc 
much  of  the  answer  as  attempted  to  presem 
the  defense  that  Morris  misrepresented  th« 
boundary  of  the  land  did  not  state  facte 
sufficient  to  sustain  a  cause  of  action  or  de- 
fense. It  fails  to  state  what  land  or  how 
much  land  was  not  included  In  the  bound- 
ary; nor  is  there  an  averment  that  appel 
lees  relied  on  the  statements  made  by  Morris 
or  that  they  were  misled  or  deceived  by  hl& 
statements,  or  that  they  did  not  I;now  the 
boundary  or  quantity  of  land  included  there- 
in. Phillips  V.  Charles,  41  S.  W.  297,  19  Ky. 
Law  Rep.  574. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 


WHITE  V.  GLAZER. 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1908.> 

1.  Reformation  of  Instbuments — Scope  of 
Relief — Cross-Bill. 
'Where  complainant  sought  reformation  of 
a  deed,  it  was  proper  to  reform  the  deed  to  con- 
form to  the  whole  contract  between  the  parties, 
though  defendant  did  not  allege  m  his  answer 
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that  a  portion  of  sncb  agreement  set  up  by  him 
was  omitted  from  the  deed  by  mistalce  or  fraud, 
under  the  rule  tliat  he  who  seeka  equity  mast  do 
equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  42,  Reformation  of  Instrumenta,  }  198;  vol. 
19,  Equity,  §§  188-190.] 

2.  CosTB— Division. 

Where,  in  a  suit  to  reform  a  deed,  the  de- 
cree of  reformation  granted  relief  according  to 
the  claims  of  both  parties,  it  was  proper  ttiat 
each  should  be  required  to  i>ay  his  own  costs. 

TEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  13,  Costs,  §i  112-114.] 

8.  AppeaI/—Revebsa1/— Nominal  Davaoeb. 

A  judgment  will  not  be  reversed  because  of 
a  failure  to  award  plaintiff  nominal  damages 
under  the  maxim,  "De  minimis  non  curat  iex." 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ff  4546-^554.] 

Appeal  from  Clrcnit  Court,  Caldwell 
Oounty. 

"Not  to  be  officially  reported." 

Action  by  R.  H.  White  agaimit  It.  Olazer. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

R.  W.  Lisanby,  for  appellant  Hodge  & 
Hodge  and  L.  Olazer,  for  appellee. 

CLAY,  0.  In  the  month  of  March,  1905, 
appellant,  R.  H.  White,  conveyed  to  a^el- 
lee,  Tj.  Glazer,  a  certain  lot  situated  on  South 
Jefferson  street,  in  Princeton,  Ky.  Accordr 
Ing  to  the  description  in  the  deed,  the  lot 
fronted  79  feet  on  South  Jefferson  street, 
and  ran  back  of  the  same  width  148  feet  to 
a  private  alley.  By  running  bade  the  148 
feet,  however,  from  the  point  of  beginning, 
the  deed  included  the  alley  in  question.  Ap- 
pellant first  instituted  an  action  In  eject- 
ment to  recover  the  10-foot  alley.  During 
the  course  of  the  proceedings,  however,  it 
developed  that  the  courses  and  distances  set 
forth  in  the  deed  were  Incorrect,  and  there- 
upon appellant  filed  an  amended  petition, 
asking  that  the  cause  be  transferred  to  equi- 
ty and  the  deed  corrected.  According  to 
the  proof  of  appellee,  appellant  first  sold  ap- 
pellee a  lot  fronting  85  feet  When  the  lot 
was  measured.  It  turned  out  that  the  front- 
age was  only  TO  feet  As  this  frontage  was 
(5  feet  less  than  appellant  had  contracted  to 
<'onvey,  and  the  lot  was  not  therefore  wide 
enough  to  construct  a  bouse  thereon  and  at 
the  same  time  give  a  suitable  passway  to 
the  pear  of  the  premises,  appellant,  In  lieu 
of  the  6  additional  feet  which  he  had  con- 
tracted to  convey,  agreed  with  the  appellee 
to  open  up  a  10-foot  alley  in  the  rear,  not 
only  of  appellant's  premises,  but  In  the  rear 
of  the  lot  sold  to  appellee,  so  that  eacb  would 
have  access  to  the  rear  portions  of  their  re- 
spective lots.  At  the  conclusion  of  testimony, 
appellee  filed  an  answer,  setting  forth  the 
above  facts.  Upon  submission  of  the  case 
the  chancellor  entered  Judgment  directing 
that  the  deed  be  reformed,  not  only  in*  ac- 
cordance with  the  appellant's  prayer,  but  so 
as  to  provide  that  the  10-fiv>t  alley  should 


be  opened  and  used  by  each  of  the  parties 
and  their  assigns  as  a  private  alley,  and  fur- 
ther directing  that  each  party  should  pay  his 
own  costs. 

Appellant  contends  that,  because  appellee 
did  not  allege  that  the  agreement  claimed 
by  appellee  to  have  been  made  by  the  par- 
ties, was  omitted  from  the  deed  by  a  mis- 
take or  fraud,  the  chancellor  should  not  liave 
reformed  the  deed  so  as  to  Include  that  agree- 
ment. If  this  were  an  original  action  by  ap- 
pellee, for  the  purpose  of  having  the  deed 
reformed,  there  would  be  no  doubt  of  the 
correctness  of  appellant's  position;  but,  as 
appellant  was  In  court  seeking  a  reformation 
of  the  deed.  It  was  proper  for  the  chancel- 
lor to  reform  the  deed  so  as  to  conform,  not 
merely  to  the  prayer  of  the  petition,  but  t» 
the  whole  contract  and  agreement  between 
the  parties.  The  maxim,  "He  who  seeks  equi- 
ty must  do  equity,"  applies  in  such  cases. 
Having  come  Into  court  and  asked  a  refor- 
mation of  the  deed,  appellant  will  not  be  heard 
to  complain  l)ecause  the  chancellor  reformed 
the  deed,  so  as  to  carry  out  the  true  inten- 
tions of  the  parties. 

Ai^ellant  further  Insists  that  the  evidence 
for  appellee  was  not  sufficient  to  Justify  the 
Judgment  As  the  chancellor,  however,  knew 
the  location  of  the  lots  and  the  local  con- 
ditions and  circumstances,  and  was,  further- 
more, acquainted  with  the  parties  to  the  ac- 
tion, and  as  the  deed  itself  shows  that  a 
private  alley  In  the  rear  of  appellee's  lot  was 
contemplated,  though  the  exact  terms  and 
conditions  under  wUch  It  was  to  be  laid  out 
were  not  prescribed,  we  are  not  Inclined  to 
Interfere  with  his  Judgment 

Appellant  further  Insists  that  Judgment  for 
costs  should  have  gone  in  bis  favor.  We  are 
of  the  opinion,  however,  that  as  the  deed  was 
reformed,  according  to  the  claim  both  of  ap- 
pellant and  appellee,  there  was  practically 
a  recovery  by  each.  Under  these  circumstan- 
ces. It  was  proper  to  direct  that  each  party 
pay  his  own  costs. 

Appellant  further  Insists  that  the  Judgment 
is  erroneous  because  it  failed  to  award  him 
nominal  damages.  This  court,  however,  will 
not  reverse  upon  that  ground  alone.  The 
maxim,  "De  minimis  non  curat  lex,"  applies. 

Judgment  affirmed. 


TRAVELERS'   INS.    CO.    OF   HARTFORD. 

OONN,  V.  CRAWFORD'S  ADM'R. 
(Court  of  An>eals  of  Kentucky.    Dec  la  1907.> 
1.  INSCRANCE— Accident    Pouct— Defbnbes 

— ^ESTOFPEI/— KnOWLBDQB  OF  AOENT. 

In  an  action  on  an  accident  policy,  pro- 
vldtnfr  that  it  should  be  void  as  to  persons  un- 
der 18  and  over  65  years  of  age,  the  court  prop- 
erly charged  that,  if  defendant's  agent  who  sold 
the  policy  knew  when  he  did  so  that  insared  was 
over  f\5  years  old  defendant  could  not  plead  such 
provision  in  defense,  unless  Insured  knew  that 
the  agent  had  no  authority  to  Issue  the  policy,  in 
which  event  piaintiCC  could  not'  recover. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Die. 
vol.  28,  Insurance,  {|  96ft-074.] 


Digitized  by 


Google 


Ky.) 


TRAVELERS'  INa  CO.  v.  CRAWFORD'S  ADM'B. 


291 


2.  Appkal— Admission  of  Evidence— Preju- 

DICK. 

Where,  in  an  action  on  an  accident  policy 
issued  to  a  person  over  65  years  o{  a^e,  con- 
trary to  a  provision  tlier«in.  there  was  evidence 
that  defendant's  genoral  agent  had  previously 
refnsed  to  issue  a  policy  to  insnred  beoanse  of 
his  age,  defendant  was  not  prejudiced  by  the 
erroneous  admission  of  evidence  that,  when  the 
issuing  agent  paid  the  premium  to  such  general 
a.ifent,  he  received  it  without  protest,  and  at  that 
time  examined  a  stub  book  evidently  containing 
insured's  name. 

iESd.  Note.— For  cases  in  point,  see  Cent.  Dig- 
.  3,  Appeal  and  Error,  {{  4161-1170.] 

Api)eal  from  Circuit  Court,  Nelson  County. 

"Not  to  be  officially  reported." 

Action  by  A.  Crawford's  administrator 
against  the  Travelers'  Insurance  Company 
of  Hartford,  Conn.  From  a  judgment  for 
plalntifT,  defendant  appeals.     Affirmed. 

Geo.  S.  &  Jno.  A.  Fulton,  for  appellant 
John  S.  Kelley,  for  appellee. 

CARROLL,  J.  This  is  the  second  appeal 
ot  this  case.  The  opinion  on  the  former  ap- 
I>«al  may  be  found  in  90  S.  W.  963,  30  Ey. 
liSw  Rep.  943,  In  which  the  facts  are  stated 
very  fully.  Briefly  they  are  that  Dr.  Craw- 
ford, who  was  over  the  age  of  65,  purchased 
from  one  B.  J.  Hubbard  an  accident  policy, 
paying  him  therefor  the  premium.  The  pol- 
icy provided  that  "tills  ticket  and  the  insur- 
ance thereunder  shall  be  wholly  void  as  to 
persons  under  18  and  over  65  years  of  age." 
In  a  suit  by  the  administrator  of  Dr.  Craw- 
ford on  the  policy  the  company  resisted  a  re- 
covery upon  the  ground  that,  as  he  was  over 
63  years  of  age,  the  policy  was  void.  To 
avoid  this  defense,  it  was  averred  that  the 
agent  Hubbard,  who  sold  the  policy,  knew 
at  the  time  that  Dr.  Crawford  was  over  the 
age  of  63  years;  and  in  the  former  opinion 
this  court  said :  "We  are  of  the  opinion  un- 
der these  authorities  that  It  was  proper  for 
the  court  to  submit  to  the  jury  the  question 
of  the  agent's  knowledge  as  to  the  age  of  the 
Insured,  and,  if  at  the  time  the  policy  was 
issued  he  knew  that  the  insured  was  over 
the  age  of  65  years,  that  then  the  company 
was  bound,  unless  the  jury  l>elieved  from  the 
evidence  that  Dr.  Crawford  at  the  time  knew 
tliat  the  agent  was  exceeding  his  authority." 
J.  Tyler  Davis  was  the  general  agent  of  ap- 
pellant at  the  time  Crawford  bought  the 
policy ;  but  he  -  had  authorized  Hubbard  to 
sell  policies,  and  in  his  absence  Hubbard  sold 
the  one  in  question.  Davis  knew  that  Craw- 
ford was  over  65  years  of  age,  and  had  de- 
clined to  sell  him  a  policy,  telling  him  that 
his  company  would  not  sell  insurance  to 
persons  over  that  age.  When  Hubbard  sold 
the  policy,  he  had  no  knowledge  of  the  con- 
versation that  had  previously  taken  place 
between  Davis  and  Crawford,  nor  does  it 
appear  that  be  had  notice  of  the  clause  in 
the  policy  mentioned,  or  that,  when  Craw- 
ford purchased  the  policy  from  him,  Crawford 
knew  he  was  representing  the  company  for 
wliicb  Tyler  Davis  was  agent    Hubbard  sold 


the  policy  at  the  railroad  depot,  and  a  few 
minutes  thereafter  Crawford  took  the  train, 
and  left  on  his  journey. 

Counsel  for  appellant  argue  tliat  Hubbard 
did  not  know  Crawford's  age  when  he  sold 
him  the  policy,  but  in  answer  to  the  question, 
"From  your  knowledge  of  Dr.  Crawford  and 
his  family,  and  your  long  Intimacy  with  him, 
could  you  say  to  this  jury  whether  at  the 
time  you  sold  him  this  policy  you  knew  he 
was  over  65  of  age?"  He  answered :  "Yes, 
sir;  I  knew  him  to  be  a  man  over  65  years 
of  age."  On  the  morning  of  the  day  follow- 
ing the  sale  of  the  policy,  and  before  notice 
had  been  received  of  Crawford's  death,  Hub- 
bard delivered  to  Davis,  the  general  agent, 
the  premium  Crawford  paid  for  the  policy, 
and  at  tlie  time  Davis  received  the  premium 
he  knew  to  whom  the  policy  had  been  issued, 
but  did  not  make  any  objection,  although 
some  time  afterwards  and  after  Crawford's 
death  he  tendered  the  premium  to  the  admin- 
istrator. 

The  court  instructed  the  Jury  as  follows  :- 
"(1)  The  court  Instructs  the  Jury  that  if  th^ 
believe  from  the  evidence  that  B.  J.  Hubbard, 
defendant's  agent,  knew  at  the  time  he  sold 
Dr.  Alexander  Crawford  the  policy  of  Insur- 
ance sued  on  that  said  Crawford  was  over 
65  years  of  age,  they  will  find  for  the  plain- 
tiff, unless  they  further  believe  from  the  evi- 
dence that  Dr.  Crawford  at  the  time  knew 
that  said  agent  had  no  authority  to  Issue 
said  policy,  In  which  event  they  will  find  for 
the  defendant  (2)  Unless  the  jury  believe 
from  the  evidence  that  B.  J.  Hubbard  knew 
at  the  time  he  issued  the  i>olicy  to  Dr.  Craw- 
ford that  said  Crawford  was  over  the  age 
of  65  years,  they  should  find  for  the  defend- 
ant. (3)  If  the  jury  believe  from  the  evidence 
that  Dr.  Crawford  at  the  time  the  policy 
was  issued  to  him  knew  that  Hublmrd  was 
exceeding  his  authority  in  issuing  said  policy, 
they  should  find  for  the  defendant."  These 
Instructions  presented  fully  and  accurately 
the  law  of  the  case  as  declared  by  this  court 
In  the  former  opinion,  and  the  evidence  was 
amply  sufficient  to  support  the  verdict. 

It  is  insisted  that  the  court  erred  in  per- 
mitting Hubbard  to  testify  that  he  paid  the 
premium  to  Davis,  and  that  he  received  it 
without  protest  or  objection,  and  In  allowing 
another  witness  who  was  present  to  say  that 
Davis  at  the  time  looked  at  a  stub  book  evi- 
dently containing  the  name  of  Crawford  to 
whom  the  policy  had  been  Issued.  We  are 
unable  to  perceive  in  what  substantial  par- 
ticular this  evidence  was  prejudicial,  al- 
though It  may  have  been  technically  Incom- 
petent, because  the  case  went  to  the  Jury, 
not  on  what  Davis  did  or  said,  or  his  knowl- 
edge of  Crawford's  age,  but  upon  what  tran- 
spired with  Hubbard  who  sold  the  policy  to 
Crawford. 

Complaint  is  also  made  as  to  the  refusal 
of  the  court  to  give  certain  instructions  re- 
quested by  counsel  for  appellant  These  In- 
structions were  properly  refused.    They  were 
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not  in  line  witb  the  opinion  of  the  court  upon 
the  former  appeal,  and  the  Instructions  given 
by  the  court  covered  fully  the  law  of  the 
case.  There  was  no  room  or  place  for  any 
others. 

Some  objection  Is  made  to  the  argument  of 
counsel  ,for  appellee;  but  we  do  not  think 
It  Is  well  founded. 

The  Judgment  of  the  lower  court  must  be 
affirmed. 


VAUGHAN  et  al.  ▼.  REDDICK. 
(Court  of  Appeals  of  Kentucky.    Dec  20,  1907.) 

1.  CONTBACTS— CONSTBUOTION. 

Defendant  was  insured  in  an  assessment 
company.  The  mortuary  assessments  having 
constantly  increased  until  the^  reached  $123  per 
annum,  he  and  the  beneficiaries  contracted  with 
plaintiff  to  pay  him  $200  per  year  "for  paying 
premiums  and  dues  on  the  •  *  •  policy  from 
this  date."  The  policy  was  assigned  to  plain- 
tiff, and  on  the  back  of  the  assignment  it  was 
stated  that  defendant  agreed  to  pay  plaintifC 
$200  per  annum  "so  long  as  he  shall  keep  in 
force  said  policy."  Plaintiff  continued  to  pay 
the  dues  and  assessments  until  they  had  bieen 
increased  to  $280  per  annnm,  when  defendants 
ceased  sending  him  notices  of  assessments  which 
they  had  heretofore  done,  although  there  was 
no  agreement  requiring  it,  and  plaintiff  there- 
upon discontinued  payment  and  the  policy  lapsed. 
Held,  in  an  action  to  recover  the  payments  made 
by  plaintiff,  that  under  the  contract  plaintifC 
was  bound  to  continue  the  payments  to  the 
maturity  of  the  policy. 

2.  Same. 

Defendants  not  being  obliged  to  deliver  the 
notices  of  assessments  to  plaintiff,  their  failure 
to  do  so  was  no  excuse  for  his  discontinuing  the 
payments. 

3.  Damaoes— Mbasubk  or  Dauaobs— Bbbaoh 

OF  CONTBAOT. 

Where  a  person  who  has  contracted  to  pay 
the  dues  and  assessments  on  a  policy  of  life  in- 
surance to  maturity  defaults  and  allows  the 
policy  to  lapse,  the  measure  of  damages  is  the 
cash  value  of  the  policy  at  the  time  of  default. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  oflSdally  reported." 

Action  by  J.  T.  Reddick  against  Solomon 
C.  Vanghan  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

Kendrlck,  Miller  &  Marble  and  Crlce  & 
Ross,  for  appellants.  Wheeler,  Hughes  & 
Berry,  for  appellee. 

CLAT,  O.  On  November  20,  1885,  Solomon 
C.  Vaughan  took  out  a  life  Insurance  policy 
In  a  New  Tork  company,  known  as  the  "Mu- 
tual Reserve  Fund  Association,"  on  his  own 
life,  for  $5,000,  naming  as  beneficiaries  his 
wife,  Julia  D.  Vaughan,  and  his  three  daugh- 
ters, Bessie  V.  Scott,  Bertie  Vaughan  Dab- 
ney,  and  Mattle  D.  Vaughan.  His  wife,  Jul- 
ia D.  Vaughan,  died  several  years  ago.  He 
and  the  other  beneficiaries  are  still  living: 
The  company  issuing  the  policy  was  an  as- 
sessment company,  and  to  keep  the  policy  In 
force  there  had  to  be  paid  certain  annual 
dues  amounting  to  $10,  and,  In  addition  there- 
to, a  mortuary  assessment  every  two  months. 


the  amount  of  which  was  determined  by  the 
company  and  varied  from  time  to  time.  In 
the  latter  itart  of  the  year  1895  Solomon  0. 
Vaughan,  having  paid  all  annual  dues  and 
mortuary  assessments  to  that  time,  became 
financially  Involved,  and  was  unable  longer  to 
continue  their  payment,  so  for  the  purpose  of 
providing  for  their  payment  he  together  w^lth 
the  beneficiaries,  his  wife,  Julia  D.  Vaughan, 
and  his  three  daughters;  Bessie  V.  Scott,  Ber- 
tie Vaughan  Dabney,  and  Mattie  D.  Vaugb- 
an  (Bessie  V.  Scott  and  Bertie  Vaughan  Dab- 
ney being  married  at  the  time,  and  Mattie  D. 
Vaughan  being  then  single,  but  now  married 
and  her  name  being  Mattie  D.  Boone)  execut- 
ed the  following  obligation  to  the  appellee, 
J.  T.  Reddick:  "We  the  undersigned,  the  ben- 
ifldaries  named  In  Policy  Number  38114,  is- 
sued by  the  Mutual  Reserve  Fund  Life  As- 
sociation of  New  York,  for  the  sum  of  five 
thousand  dollars,  agree  to  pay  to  J.  T.  Red- 
dick at  the  rate  of  two  hundred  dollars  per 
annum  for  paying  premiums  and  dues  on  the 
above  policy  from  this  data  Said  policy  Is- 
sued upon  the  life  of  Solomon  C.  Vaughan, 
and  for  said  J.  T.  Reddlck's  protection,  the 
beneficiaries  hereby  assign  the  above  said 
policy  to  the  said  J.  T.  Reddick  for  the  pay- 
ment of  all  advancements  made  by  him  at 
said  rate  per  annum.  Paducah,  Ky.,  Nov. 
4th,  1895.  Solomon  C.  Vaughan.  Julia  D. 
Vaughan.  Bessie  V.  Scott  Mattie  D.  Vaugh- 
an. Bertie  Vaughan  Dabney."  Pursuant  to 
the  above  agreement,  appellee,  J.  T.  Reddick, 
paid  all  dues  and  mortuary  assessments  from 
that  time  up  to  and  Including  June.  1901. 
The  amount  so  paid  was  $1,126.90.  After 
tfant  time  he  failed  to  pay  any  further  dues 
or  assessments,  and  the  policy  was  lapsed 
for  nonpayment  thereof.  This  state  of  af- 
fairs continued  without  action  on  the  part  of 
any  of  the  parties  until  August  S,  1906.  when 
appellee  brought  suit  In  the  McCracken  cir- 
cuit court  against  appellants  Solomon  C. 
Vaughan  and  Mattie  D.  Boone  to  recover  tbe 
payments  made  by  him,  together  with  inter- 
est thereon  from  the  time  of  each  payment. 
Among  other  defenses  Solomon  C.  Vanghan 
and  Mattie  D.  Boone  alleged  that,  by  the 
terms  of  the  agreement  sued  on,  appellee  con- 
tracted to  pay  all  dues  and  assessments  to 
the  maturity  of  the  policy ;  that  by  his  fail- 
ure to  do  so,  they  had  been  damaged  in  the 
sum  of  $5,000,  which  they  pleaded  and  relied 
upon  as  a  counterclaim,  /t  the  same  time 
they  asserted  that  the  contract  in  question 
wos  signed  by  Bessie  V.  Soott  and  Bertie 
Vaughan  Dabney,  who.  If  any  one  was  bound 
thereon,  were  equally  bound  with  the  answer- 
ing defendants,  and  asked  that  their  answer 
be  made  a  cross-petition  against  the  said  Be»- 
sle  V.  Scott  and  Bertie  Vaughan  Dabney. 
The  latter  filed  a  demurrer  and  an  answer 
pleading  suretyship  «nd  coverture.  Subse- 
quently they  withdrew  their  answer  to  the 
cross-petition,  and  stood  upon  their  demur- 
rer, which  was  overruled.  Appellee  In  his 
reply  to  the  answer  of  Solomon  0.  VAuglum 
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and  M'atUe  D.  Boone  first  denied  that  be  bad 
u^eed  to  pay  all  dues  and  assessments  to 
tlie  maturity  of  the  policy,  and  then  plead- 
ed tliat  all  the  notices  of  ASsesBments  and 
dnes  were  sent  direct  by  the  rampauy  to  Sol- 
omon C.  VaughaJ),  and  were  then  turned  over 
by  said  Yaugban  to  appellee  for  payment: 
that  tblB  was  done  up  to  June  27,  1901,  the 
time  of  the  last  payment  by  appellee;  that 
the  reason  that  appellee  failed  to  make  any 
farther  payments  was  due  to  the  fact  that 
said  Vaughon  failed  to  notify  api)ellee  of  the 
first  notice  after  that  time,  and  appellee  bad 
no  knowledge  of  the  assessment  next  due  un- 
til the  same  was  pest  due  and  the  policy  bad 
lapsed  for  the  nonpayment  thereof ;  and  that, 
even  If  appellee  was  bound  by  the  terms  of 
the  contract  to  continue  the  payments  of 
dues  and  assessments  to  the  maturity  of  the 
policy,  be  was  released  from  said  obligation 
by  the  failure  of  said  Yaugban  to  notify  him 
when  the  assessments  were  due  and  the 
amount  thereof.  There  was  Introduced  in  ev- 
idence the  policy  of  insurance,  and  also  an 
assignment  of  the  policy  made  about  two 
months  and  a  half  after  the  execution  of  the 
original  contract  on  one  of  the  blanks  of  the 
company,  containing  the  following:  "Being 
unable  financially  at  this  time  to  pay  the 
amounts  necessary  to  keep  the  above-men- 
tioned policy  in  force,  I  hereby  agree  to  pay 
to  J.  T.  Reddick  at  the  rate  of  (|200)  two 
hundred  dollars  per  «nnnm  from  November 
1.  1S95,  so  long  as  he  shall  keep  in  force  said 
policy.  In  witness  whereof  I  have  hereunto 
set  my  band  and  seal  this  22nd  day  of  Jan- 
nary,  1890.  Solomon  C.  Yaugban."  On  the 
back  of  said  assignment  is  the  following: 
••Dr.  J.  T.  Reddick  Is  to  receive  $200.00  per 
year  in  the  place  of  what  be  may  pay  in  mor- 
tuary premiums  each  year — and  not  1200.00 
additional  in  what  he  might  pay  in  preml- 
mns.  8.  C.  Yaugban.  J.  T.  Reddick."  "X 
hereby  consent  to  the  within  assignment.  Sol- 
omon C.  Yaugban.  JuUa  D.  Yaugban.  Bes- 
sie y.  Scott  flattie  D.  Yaugban.  Bertie 
Vanghan  Dabney."  Appellee  also  Introduced 
the  receipts  from  the  company  showing  the 
does  and  mortuary  assessments  paid  by  blm. 
At  the  time  that  appellee  agreed  to  pay  the 
assessments,  they  amounted  to  $18.90  every 
two  montha  At  the  beginning  of  the  year 
1898  the  amount  bad  increased  to  $32.06,  or 
$202.30  per  annum.  Including  the  dues  of  $10. 
Oa  Jime  27,  1901,  the  assessment  was  $41.40, 
or  at  the  rate  of  $258.40,  including  the  dues ; 
while  on  August  26,  1901,  the  assessment  was 
$45.15,  or  at  the  rate  of  $280.90  per  annum, 
Incladtng  the  dues.  Appellee  also  Introduced 
tbe  following  letters  in  evidence,  which  be 
says  were  mailed  to  Solomon  0.  Yaugban: 
"Paducab,  Ky.,  Feb.  24tb,  1898.  8.  O.  Yaugb- 
an, Esq.,  Richmond,  Ky. — ^Dear  Sir:  Your 
premium  in  tbe  Mutual  Reserve  FmxA  Life 
Association  has  been  Increased  from  $18.90 
to  $32.05  bimonthly.  This  makes  It  cost  $202.- 
80  per  year,  and  more  than  I  get  for  carry- 
ing It  according  to  the  terms  of  our  contract 


Of  course,  I  cannot  carry  It  (or  you  at  that 
rate,  and  I  think  it  would  be  best  for  you  to 
oarry  it  yourself,  or  make  a  new  contract 
with  me.  if  you  will  make  a  new  contract 
with  me,  and  agree  to  give  me  $300.00  per 
year,  and  go  Into  the  same  kind  of  an  agree- 
ment as  you  did  before,  I  will  carry  it  for 
you  until  there  is  another  increase  of  the  pre- 
mium. I  would  rather,  however,  for  you  to 
pay  me  what  is  due  me,  and  oarry  it  your- 
self, for  I  am  afraid  tbe  Insurance  Is  not 
good.  Please  let  me  bear  from  you  at  once, 
as  the  premium  is  due  tbe  last  of  tbe  month. 
Fraternally,  J.  T.  Reddick."  "Paducab,  Ky.. 
September  2,  1901.  Solomon  C.  Yaugban, 
City — Sir:  In  order  that  I  may  know  whcii 
and  what  amounts  to  pay  to  keep  your  pol- 
icy in  force  in  the  Mutual  Reserve  Fund  Life 
Association,  please  request  the  Association  to 
send  notices  of  call  and  receipts  to  my  ad- 
dress. Respectfully,  J.  T.  Reddick.  [Dupli- 
cate.]" The  last  letter  was  registered,  and 
the  receipt  is  signed:  "Solomon  C.  Yaugban. 
Mrs.  A.  S.  Dabney."  Appellant  Solomon  C. 
Yaughan  denied  any  recollection  of  having 
received  either  of  these  letters.  Upon  sub- 
mission of  tbe  case,  tbe  chancellor  entered  a 
Judgment  in  favor  of  appellee,  not  only 
against  appellants,  Solomon  C.  Yaugban  and 
Mattle  D.  Boone,  but  against  Bessie  Y.  Scott 
and  Bertie  Yaughan  Dabney.  From  that 
Judgment  this  appeal  Is  prosecuted. 

Tbe  following  questions  are  Involved:  (1) 
Did  appellee  have  the  right  by  tbe  terms  of 
the  contract  to  discontinue  the  payments  on 
the  policy  at  any  time,  or  did  be  agree  to  con- 
tinue the  payments  until  the  policy  matured? 

(2)  If  the  latter,  did  be  stop  paying  because 
of  the  failure  of  Solomon  G.  Yaugban  to  send 
him  notices  of  the  assessments,  and  was  he 
released  from  bis  obligation  by  said  failure? 

(3)  Was  Judgment  against  aivellants  Bessie 
Y.  Scott  and  Bertie  Yaugban  Dabney  proper, 
when  they  were  not  made  parties  by  the  pe- 
tition, and  no  Judgment  was  asked  against 
them? 

As  to  the  first  question.  It  must  be  remember- 
ed that  at  tbe  time  that  the  contract  was  en- 
tered Into  the  dues  and  assessments  amounted 
to  $123.40.  Therefore,  if  appellee's  contention 
be  correct  that  he  had  the  right  to  discontinue 
the  payments  at  any  time,  be  could  stop  at  tbe 
end  of  one  year,  or  even  at  the  end  of  two 
months.  In  that  event,  appellants  would  have 
bound  themselves  to  pay  $200  for  $123.40  In 
case  the  payments  were  continued  for  a  year, 
or  $33.33  for  $20.06  In  case  only  one  payment 
was  made;  thus  making  the  interest  rate 
over  60  per  cent  per  annum  In  the  second  In- 
stance. We  confess  that  we  do  not  believe 
It  was  the  Intention  of  tbe  parties  to  enter 
Into  such  an  unreasonable  and  unconscionable 
contract  On  the  contrary,  we  are  Inclined 
to  tbe  view  that  both  appellants  and  appel- 
lee, taking  Into  consideration  the  fact  that 
the  mortuary  assessments  would  increase, 
and  tbe  further  Item  of  Solomon  C.  Yaughan'a 
natural  expectancy  of  life,  agreed  upon  the 
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Bxaa  of  $200  per  annnm  as  an  amount  tbat 
would  cover  the  mean  average  of  the  dues 
and  assessment,  and  at  the  same  time  give  to 
appellee  a  reasonable  return  on  the  money 
advanced.  Furthermore,  the  contract  pro- 
vided that  appellants  were  "to  pay  J.  T.  Red- 
dlck  at  the  rates  of  two  hundred  dollars  i>er 
annum  for  paying  premiums  and  dues  on  the 
above  policy  from  this  date."  What  pre- 
miums and  dues?  The  premiums  and  dues 
for  the  next  two  months,  or  the  next  year? 
No;  the  premiums  and  dues  from  the  date 
of  the  contract,  which  can  mean  nothing 
less  than  all  the  premiums  and  dues  there- 
after payable,  and  this  would  necessarily 
carry  the  policy  to  its  maturity.  Nor  do 
we  think  that  the  subsequent  assignment, 
even  if  it  may  be  considered  for  that  pur- 
pose, shows  a  different  Intention.  By  that 
writing  Solomon  C.  Vaughan  agreed  to 
pay  appellee  at  the  rate  of  $200  per  annum 
"so  long  as  he  shall  keep  In  force  said  pol- 
icy." This  language  certainly  does  not 
change  appellee's  obligation  Imposed  by  the 
original  contract  to  continue  the  payments  to 
the  maturity  of  the  policy.  Its  manifest  pur- 
pose was  to  show  that  Vaughan  agreed  to  pay 
at  the  rate  of  $200  per  annum  only  during 
those  years  that  appellee  kept  the  policy  In 
force,  and  that,  if  appellee  failed  to  comply 
with  his  obligation,  there  was  no  farther  ob- 
ligation resting  upon  Vaughan.  We  there- 
fore conclude  that  by  the  terms  of  the  con- 
tract appellee  bound  himself  to  make  all  pay- 
ments necessary  to  carry  the  policy  to  ma- 
turity. 

As  to  the  second  question,  there  Is  nothing 
either  in  the  original  or  subsequent  contract 
nor  is  there  allegation  or  proof  of  any  sup- 
plemental agreement  that  bound  Solomon  C. 
'  Vaughan  to  deliver  the  notices  of  assess- 
ments to  appellee.  Nor  do  we  see  why  ap- 
pellee should  have  applied  to  Vaughan  to 
notify  the  company  to  send  the  notices  to  ap- 
pellee. Appellee  was  as  much  Interested  In 
the  policy  as  Vaughan,  or  any  of  the  benefi- 
ciaries. The  company  knew  of  the  assign- 
ment. The  assessments  were  payable  every 
two  months.  All  the  appellee  bad  to  know 
was  the  amount  of  the  assessments,  and.  If  he 
really  desired  to  keep  the  policy  In  force,  he 
could  have  applied  to  the  company  Itself,  and 
have  secured  the  necessary  Informatloa 
Furthermore,  we  do  not  believe  that  appellee 
discontinued  the  payments  because  of  a  lack 
of  notice,  but  for  the  reason  that  Solomon  O. 
Vaughan  had  lived  longer  than  was  expected, 
and  the  assessments  were  In  excess  of  $200 
per  annum,  the  amount  which  appellants  bad 
agreed  to  pay.  This  may  be  gathered,  not 
only  from  appellee's  letter  of  February  24, 
1898,  set  forth  above.  In  which  he  told  appel- 
lant Solomon  C.  Vaughan  that  he  could  not 
afford  to  carry  the  policy  any  longer,  but 
also  from  the  fact  that  the  assessments  In 
1901  had  materially  Increased  over  those  of 
1898,  thus  making  bis  reasons  for  desiring  to 
discontinue  the  payments  all  the  stronger. 


In  view  of  these  concluslona,  it  necessarily 
follows  that  appellee  violated  his  agreement, 
and  la  liable  to  appellants  for  such  damages 
as  they  sustained.  The  measure  of  damages 
Is  the  cash  value  of  the  policy  at  the  time  ap- 
pellee defaulted  in  the  payment  of  the  dues 
and  assessments.  Upon  the  return  of  this 
case  the  chancellor  will  hear  proof  upon  this 
point,  and  give  Judgment  accordingly. 

In  view  of  the  conclusion  reached  by  the 
court,  it  will  be  unnecessary  to  determine 
whether  Bessie  V.  Scott  and  Bertie  Vaughan 
Dabney,  who  were  not  made  parties  to  the 
petition  of  appellee  and  against  whom  no 
Judgment  was  sought,  entered  their  appear- 
ance to  the  original  action  by  filing  a  demur- 
rer and  answer  to  the  cross-petition. 

For  the  reasons  indicated,  Judgment  la  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


HiLINOIS  CENT.  R.  C».  t.  C5URRY. 
(Court  of  AppeaU  of  Kentucky.    Dec.  19,  1907.) 

1.  Gabrikbs— LivK  Stock— CoNNBCTiRo  Cab- 
bies s—Liabiutt. 

Where  live  stock  is  shipped  to  a  point  with- 
in or  withoat  the  state,  the  contracf  of  Bhlpment 
made  with  the  initial  carrier  la  binding  on  all 
connecting  carriers  who  receive  the  live  stock. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  950.] 

2.  Same— Actions— VBNtTE. 

Where  live  stock  is  Injured  by  the  negli- 
gence of  any  of  the  carriers  having  It  in  charge 
between  the  points  of  reception  and  destination, 
an  action  may  be  brought  against  the  initial 
carrier  In  the  county  where  the  contract  of  ship- 
ment was  made. 

3.  Saue— Pasties. 

In  an  action  against  an  initial  carrier  for 
injuries  to  live  stock,  all  the  connecting  car- 
riers against  whom  it  is  sought  to  recover  dam- 
ages may  be  made  parties  defendant;  and,  if 
brooght  before  the  conrt  by  process  as  provided 
by  Civ.  Code  Prac.  {  51,  a  Judgment  may  be 
given  against  any  one  or  all  of  them  that  the 
evidence  shows  to  have  committed  the  Injuries. 

4.  Same  —  Ijiabiutt   of    CoNNECnuo   Cab- 

BIESS. 

In  an  action  against  one  or  several  car- 
riers for  injuries  to  live  stock,  none  of  them  will 
be  responsible  for  damages  occurring  beyond  the 
end  or  the  lines  conti-oTled  by  them  in  the  ab- 
sence of  a  specia.!  contract. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  930.] 

6.  Same  — Tbial— Sbpabatb  Vkbdictb  — Ih- 
btbuotions. 

In  an  action  against  several  carriers  for  in- 
juries to  live  stock,  in  the  absence  of  a  special 
contract  extending,  the  liability  beyond  the  end 
of  their  respective  lines,  the  jury  should  be  in- 
structed to  find  a  separate  verdict  against  each 
carrier  for  the  damages  that  occurred  on  ita  line. 
6.  Sakb— Question  fob  Jitbt. 

In  an  action  against  two  connecting  car- 
riers tor  injury  to  live  stock,  plaintiff  alleged 
that  an  oru  contract  of  shipment  was  made 
with  the  initial  carrier ;  that  there  were  mutual 
traffic  arrangements  between  the  two  loada,  and 
that  they  were  connecting  lines;  that  the  con- 
tract was  made  with  the  initial  carrier  acting 
on  behalf  of  the  other  road }  that  the  stock  was 
shipped  by  the  initial  carrier,  and  delivered  to 
the  connecting  carrier  which  agreed  to  ship  it 
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to  Its  destination.  Tlie  written  contract  under 
whicb  defendant  connecting  carrier  allc^d  that 
the  shipment  was  made  was  substantially  the 
same  as  the  parol  contract,  except  in  respect  to 
the  limitation  of  each  carrier's  liability  to  in- 
juries occnrrin^  on  its  line,  and  the  evidence 
showed  that  the  stocJt  was  received  by  the  con- 
necting road  and  carried  to  its  destination. 
Held,  that  the  refusal  of  the  trial  court  to  in- 
struct peremptorily  for  defendant  connecting  car- 
rier was  not  error. 

[Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
ToL  9,  Carriers,  {  962.] 

7.  Flkadino — Vabianok. 

A  variance  exists  when  the  evidence  does 
not  sustain  the  pleadings  on  which  a  recovery 
is  sought  or  a  defense  rested. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  gi  ISOO,  1301.] 

8.  Cakbiebs— iNjintiBS  to  Litb  Stock— Ac- 
tion—Pluadiko — Tabianck. 

Civ.  Code  Prac  f  129,  provides  that  no 
variance  between  pleadings  and  proof  is  material 
ubich  does  not  mislead  a  party  to  bis  prejudice. 
Section  131  provides  that,  if  the  allegation  to 
whidi  the  proof  is  directed  be  unproved  in  its 
general  scope  and  meaning,  it  is  not  to  be  deem- 
ed a  case  of  variance,  but  a  failure  of  proof. 
Held,  that  where,  in  an  action  against  connect- 
ing carriers  for  injury  to  live  stock,  j>laintifC  al- 
leged that  a  verbal  contract  of  siupment  was 
first  made  and  that  a  written  contract  was  sub- 
sequently signed,  and  proved  that  a  veriial  con- 
tract was  made,  and  defendants  relied  on  a  writ- 
ten contract  and  proved  that  one  was  entered  in- 
to»  there  was  no  variance  or  failure  of  proof. 

9.  Sake— Faxlttbe  to  Feed  and  Wateb. 

Under  Rev.  St.  V.  S.  S  4386  [U.  S.  Comp. 
St  1901,  p.  2096],  providing  that  no  railroad 
company  BOall  confine  live  stock  in  cars  for  a 
longer  period  than  28  hours  without  unloading 
for  rest,  water,  and  feed,  it  is  the  duty  of  a 
railroad  to  be  reasonably  well  prepared  to  care 
for  stock  at  the  places  where  it  ia  unloaded  for 
rest,  water,  and  feed. 

[Ed.  Note.— For  cases  Inpoint,  Me  Cent  Dig. 
ToL  9,  Carriers,  §§  926,  927.] 

10.  Same  —  Measube  of  Dakaqes  —  Instbdo- 

TION8. 

Where  in  an  action  against  a  railroad  for 
Injuries  to  live  stodc  shipped  under  a  contract, 
by  which  defendant  was  only  liable  for  dam- 
ages between  the  towns  of  ti.  and  M.,  though  the 
destination  of  the  stock  was  A.,  some  200  miles 
beyond  M.,  the  evidence  strawed  that  the  in- 
juries were  sustained  between  L.  and  M.,  the 
court  properly  instructed  that  the  measure  of 
damages  was  to  be  based  on  the  condition  of  the 
stock  on  arrival  at  A. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  9,  Carriers,  U  963,  964.] 

Appeal  from  Circuit  Court,  Clarke  County. 

"To  be  officially  reported." 

Action  by  C.  C  Curry  against  the  Illinois 
Central  Railroad  Company  and  another. 
Judgment  for  plaintlft,  and  the  railroad  ap- 
peals   Affirmed. 

Trabue,  Doolan  &  Cox,  J.  Smith  Hays, 
and  J.  M.  Dickinson,  for  appellant  Beck- 
ner  &  Jonett,  for  appellee. 

OABROI/Is  J.  In  this  action  appellee  re- 
covered a  judgment  against  the  Chesapeake 
&  Ohio  Railway  Company  and  the  Illinois 
Central  Railroad  Company  for  damages  grow- 
ing oat  of  Injury  to  stock  shipped  by  him 
from  Winchester,  Ky.,  to  Arcadia,  La.  There 
was  a  separate  verdict  against  each  of  the 
companies;    but,   the   recovery   against  the 


Chesapeake  &  Ohio  Railway  Company  being 
less  than  $200,  no  appeal  was  prosecuted  by 
It  The  contract  for  the  shipment  of  the 
stock  was  made  with  the  agent  of  the  Chesa- 
peake &  Ohio  Railway  Company  In  Clarke 
county,  Ky.  It  is  averred  in  the  petition, 
and  testified  to  by  appellee,  that  this  contract 
was  in  parol,  but  that  after  the  stock  was 
loaded  on  the  cars  a  written  contract  in  the 
form  in  use  by  railroads  generally  was  pre- 
sented to  him  by  the  agent,  and  signed.  Both 
railroad  companies  denied  that  any  parol 
contract  for  shipment  was  entered  Into,  and 
relied  upon  the  written  contract,  and  all  of 
'the  stipulationB  contained  therein,  several  of 
which  they  depended  upon  to  relieve  them 
from  liability. 

Numerous  motions  relating  to  the  Jurisdic- 
tion of  the  court,  the  misjoinder  of  acticms, 
and  other  alleged  defects  in  the  pleadings 
were  made,  but  we  do  not  deem  it  necessary 
to  consider  any  of  them  except  the  questions 
raised  ae  to  the  Jurisdiction  of  the  court  and 
the  misjoinder  of  the  causes  of  action.  It  Is 
the  settled  law  In  this  state,  as  declared  by 
this  court,  that,  where  live  stock  or  other 
freight  Is  shipped  from  a  point  In  this  state 
to  any  other  point  within  or  without  the 
state,  the  contract  of  shipment  made  with  the 
Initial  carrier,  whether  It  be  verbal  or  writ- 
ten, is  binding  upon  all  connecting  carriers, 
whether  immediate  or  remote,  who  receive 
the  live  stock  or  freight  And,  if  the  prop- 
erty is  injured  by  the  negligence  of  any  of 
the  carriers  having  It  in  charge  between  the 
point  of  reception  and  destination,  an  action 
may  be  brought  In  the  county  where  the  con- 
tract, verbal  or  written,  was  made  against 
the  initial  carrier,  and  in  such  action  all  of 
the  connecting  carriers  against  whom  It  Is 
sought  to  recover  damages  may  be  made  par- 
ties defendant,  and,  if  before  the  court  by 
process  executed  In  the  manner  provided  in 
section  61  of  the  Civil  Code  of  Practice,  a 
Judgment  may  be  given  against  any  one  or 
all  of  them  that  the  evidence  shows  to  have 
committed  the  injuries  complained  of.  Each 
connecting  carrier  to  the  point  of  destination 
receiving  the  freight  will  be  considered  as 
having  constituted  and  appointed  the  Initial 
carrier  Its  agent  for  the  purijose  of  entering 
into  the  contract  of  shipment,  and  will  be  li- 
able upon  the  contract  made  with  the  initial 
carrier  the  same  as  if  it  had  been  made  di- 
rectly with  It  P.  C.  O.  &  St  li.  Ry.  Co.  T. 
VIers,  113  Ky.  526,  68  S.  W.  469;  Nashville 
R.  Co.  V.  Oarico,  95  Ky.  489,  26  S.  W.  177; 
L.  4  N.  R.  Co.  V.  Chestnut,  72  S.  W.  351,  24 
Ky.  Law  Rep.  1846.  But  in  an  action  against 
one  or  several  carriers  neither  of  them.  In  the 
absence  of  a  special  contract,  will  be  respon- 
sible for  injury  or  damage  occurring  beyond 
the  end  of  the  lines  controlled  and  operated 
by  them.  Ireland  v.  Mobile  &  Ohio  R.  Co., 
106  Ky.  400,  49  S.  W.  188,  463;  L.  &  N.  R. 
Co.  v.  Chestnut,  72  8.  W.  861,  24  Ky.  Law 
Rep.  1846;  0.,  N.  O.  &  T.  P.  Ry.  Co.  v.  Ghreoi- 
Ing,  100  S.  W.  825,  30  Ky.  Law  Bep.  1180. 
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And  In  the.  trial  of  a  case  against  aeveral 
carriers,  in  the  absence  of  a  special  contract 
extending  tbe  liability  beyond  the  end  of 
their  respective  lines,  the  Jury  sbould  be  In- 
structed to  And  a  separate  verdict  against 
eac^  carrier  for  the  Injury  or  damage  that 
occurred  upon  Its  line. 

It  is  earnestly  urged  that  as  the  contract 
declared  on  was  alleged  to  have  t>een  in  parol, 
and  appellee  in  his  evidence  attempted  to  es- 
tablish this  fact,  the  peremptory  instruction 
aslced  by  the  Illinois  Central  Railroad  Ck>m- 
pany  should  have  been  given,  as  under  the 
parol  contract  set  tip  the  Chesapeake  &  Ohio 
Railway  Company  was  liable  for  all  dam- 
ages that  occurred  to  the  stock  during  tbe 
entire  course  of  their  transportation.  The 
petition  charged  that  there  were  mutual  traf- 
fic arrangements  between  the  Chesapeake  & 
Ohio  Railway  Company  and  the  Illinois  Cen- 
tral Railroad  Company,  and  that  they  were 
connecting  lines  one  with  the  other,  and  that 
tbe  contract  was  made  with  the  Chesapeake 
&  Ohio  Railway  Company  acting  for  and  on 
behalf  of  its  codefendant,  the  Illinois  Central 
Railroad  Company,  and  that  tbe  stock  -were 
shipped  from  Winchester  to  Louisville  over 
the  Chesapeake  &  Ohio  Railway,  and  there 
delivered  to  its  connecting  carrier,  the  Illi- 
nois Central  Railroad  Company,  and  that  it 
agreed  to  ship  them  to  Arcadia,  via  Illinois 
Central  Railroad,  and  the  evidence  estab- 
ILshes  that,  when  tbe  car  In  which  the  stock 
were  transported  arrived  at  Louisville  over 
the  Chesapeake  &  Ohio  Railway,  it  was  there 
delivered  to  the  Illinois  Central  Railroad,  and 
carried  to  its  destination. 

Tbe  appellee  could  have  sued  on  the  writ- 
ten contract,  and,  if  he  had  done  so,  no  quea- 
tlon  tmder  the  evidence  could  have  been  rais- 
ed about  the  liability  of  the  connecting  car- 
rier who  received  the  stock  under  the  writ- 
ten contract,  or  as  to  the  Jurisdiction  of  the 
Clarke  circuit  court;  nor  does  the  fact  that 
appellee  declared  on  a  parol  contract  defeat 
the  Jurisdiction  of  that  court  or  effect  his 
rights  to  recover  against  appellant.  Whether 
there  was  or  not  a  traffic  arrangement  be- 
tween the  roads  that  authorized  tlie  Chesa- 
peake &  Ohio  Railway  Company  to  receive 
the  stock  for  transportation  to  Arcadia,  and 
'to  send  them  a  part  of  tbe  way  oy&i  the  lines 
of  the  Illinois  Central  Railroad,  it  is  a  fact 
that  the  Illinois  Central  Railroad  did  receive 
the  stock  from  tbe  Chesapeake  &  Ohio  Rail- 
way Company  and  carry  them  part,  if  not 
all,  the  way  to  Arcadia,  and,  having  received 
them,  the  Clarke  circuit  court  liad  Jurisdic- 
tion of  it  P.  C.  0.  &  St  L.  R.  Co.  V.  Viers, 
supra.  Under  the  pleadings  and  evidence  of 
apa>ellee,  the  contract  although  in  parol,  pro- 
vided for  the  shipment  of  the  stock  from 
Winchester  to  Arcadia  by  the  Chesapeake  & 
Ohio  Railway  Company  and  its  connecting 
carrier,  the  Illinois  Central  Railroad  Compa- 
ny. The  written  contract  also  stipulated 
that  the  stock  should  be  shipped  from  Win- 
chester  to   Arcadia   by   these   two  carriers. 


So  that  except  in  respect  to  the  limitation 
of  each  carrier's  liability  to  injuries  that  oc- 
curred on  Its  line,  there  was  no  substantial 
difference  between  the  parol  contract  relied 
on  by  plaintiff  and  tbe  written  contract  set 
up  by  the  defendant  And.  when  the  trial 
Judge  came  to  instruct  the  Jury,  he  did  not 
point  out  the  character  of  contract  under 
which  the  stock  were  received,  but  treated 
the  written  contract  as  the  real  one  between  ~ 
the  parties,  and  informed  the  jury  that  the 
Chesapeake  &  Ohio  Railway  Company  was 
only  liable  for  injuries  sustained  by  the  stock 
between  Winchester  and  Its  terminal  at  Lou- 
isville, Ky.,  where  they  were  delivered  to 
the  Illinois  Central  Railroad  Company;  and 
that  the  liability  of  the  Illinois  Central  Rail- 
road Company  terminated  at  Memphis,  Tenn., 
the  end  of  its  line. 

Nor  was  there  either  a  variance  or  a  fail- 
ure of  proof  within  the  meaning  of  sections 
129  and  131  of  the  Civil  Code  of  Practice. 
Under  section  129a  variance  exists  when  the 
proof  introduced  by  a  party  In  support  of 
his  cause  of  action  differs  from  the  acts  con- 
stituting the  cause  stated  in  his  pleadings. 
For  instance,  if  a  person  should  charge  that 
he  was  injured  by  a  defective  air  brake  on 
a  railroad  train,  and  his  evidence  established 
the  fact  that  he  was  injured  by  a  defective 
coupler,  there  would  be  a  variance;  and  so. 
If  an  action  was  brought  to  ■  recover  the 
amount  of  a  promissory  note  alleged  to  have 
been  executed  by  the  defendant  and  the 
proof  developed  the  fact  that  he  had  made 
a  check  In  place  of  a  note,  there  would  be 
a  variance.  A  variance  exists  when  the  evi- 
dence does  not  sustain  the  pleadings  upon 
which  a  recovery  is  sought  or  a  defense  rest- 
ed. Tyler  V.  Coleman,  97  S.  W.  373,  29  Ky. 
Law  Rep.  1270;  Gaines  v.  Deposit  Bank  of 
Frankfort,  89  S.  W.  438,  19  Ky.  Law  Rep. 
171;  Henderson  Brewing  Company  v.  Folden, 
76  S.  W.  620,  25  Ky.  Law  Rep.  969;  Simpson 
r.  Carr,  76  S.  W.  346,  25  Ky.  Law  Rep.  849. 
There  is  a  failure  of  proof  when,  in  the  lan- 
guage of  the  Code,  "the  allegation  of  a  claim 
or  defense  to  which  the  proof  is  directed 
be  unproved,  not  In  some  particular  or  par- 
ticulars only,  but  In  Its  general  scope  and 
meaning";  as,  for  Instance,  if  tbe  pleader 
wholly  fails  to  sustain  tbe  cause  of  action  or 
defense  relied  on.  To  Illustrate,  If  It  was 
sought  to  recover  tbe  value  of  a  horse  alleged 
to  have  been  sold  by  the  plaintiif  to  the  de- 
fendant, and  the  plaintiff's  proof  failed  to 
show  that  the  horse  was  sold,  so  where  a 
covenant  Is  sued  upon  and  there  are  condi- 
tions precedent  to  be  performed  by  the  plain- 
tiff, which  lie  alleged  he  did  perform,  but 
wholly  fails  to  prove  them.  Newman's 
Pleading  &  Practice,  p.  726.  But  In  the  case 
before  us  the  plaintiff  declared  on  a  verbal 
contract  and  proved  that  a  verbal  contract 
had  been  entered  Into.  The  defendant  relied 
on  a  written  contract,  and  proved  that  a 
written  contract  was  entered  into.  Hence 
it  was  simply  a  question  of  whether  the  con- 
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tract  was  verbal  or  written— each  of  the  par- 
ties Introducing  evidence  to  support  tbelr 
respective  contentions.  If  this  constituted 
a  variance  or  a  failure  of  proof,  then  In  ev- 
ery case  where  an  issue  was  made,  although 
each  party  supported  his  side  of  It,  there 
would  be  either  a  variance  or  a  failure  of 
proof.  The  fact  that  the  plaintiff's  proof 
may  not  be  as  strong  or  convincing  as  the 
defendant's  does  not  affect  the  question.  If 
be  introduces  any  evidence  tending  to  sup- 
port the  allegations  of  his  pleading,  be  Is  en- 
titled to  go  to  the  Jury  upon  the  case  as  he 
has  made  It  out 

Among  the  charges  of '  negligence  alleged 
In  the  petition  was  the  one  that  the  stock 
were  confined  in  the  car  for  a  longer  period 
of  time  than  28  consecutive  hours,  In  viola- 
tion of  section  4386  of  the  United  States 
Statutes  [U.  S.  Comp.  St  1901,  p.  2995],  and 
that,  when  unloaded,  they  were  not  properly 
fed  and  cared''for.  There  was  evidence  tend- 
ing to  establish  that  on  two  occasions  the 
statute  was  violated,  and  also  that,  when  the 
stock  were  unloaded  for  the  purpose  of  rest- 
ing, feeding,  and  watering,  the  company  was 
not  prepared  to  take  reasonable  care  of  them 
for  these  purposes.  The  Jury  were  instruct- 
ed. In  substance,  that  it  was  the  duty  of  the 
railroad  company  to  rest,  feed,  and  water  the 
stock  as  provided  In  the  statute,  and  to  be 
reasonably  well  prepared  to  care  for  them  at 
the  places  they  were  unloaded  for  these  par- 
poses.  This  statute  should  be  given  such 
construction  as  will  fairly  carry  out  the  ob- 
ject of  its  enactment  A  carrier,  when  It  un- 
dertakes to  unload  stock  for  the  purpose  of 
resting,  feedlngj  and  watering,  should  be  rea- 
sonably well  prepared  to  care  for  them  in 
such  manner  as  that  they  will  be  rested,  fed, 
and  watered;  and  this  without  reference  to 
-whether  the  owner  is  in  charge  of  them  or 
not .  The  Instruction  complained  of  Imposed 
upon  the  railroad  company  no  duty  that  was 
not  fairly  contemplated  by  the  statute.  C, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Gregg,  80  S.  W. 
612,  25  Ky.  Law  Rep.  2329;  C.  &  O.  Ry.  Co. 
Y.  American  Exchange  Bank,  92  Va.  495,  23 
S.  B.  935,  44  U  R.  A.  451;  N.  0.  &  St  L. 
By.  Co.  V.  Heggle,  86  Qa.  210,  12  S.  E.  363, 
22  Am.  St  Rep.  453;  Illinois  Central  R.  Co. 
V.  Eblln,  114  Ky.  817,  71  S.  W.  919;  Hutch- 
inson on  Carriers,  {  634. 

On  the  question  of  damftge,  the  Jury  were 
Instructed  that  "although  the  Illinois  Cen- 
tral Railroad  Company  was  only  liable  for 
injury  to  the  stock  between  Louisville,  Ky., 
and  Memphis,  Tenn.,  that  the  measure  of 
damage  against  the  company  is  what  the 
Jury  may  believe  from  the  evidence  was  the 
difference,  if  any,  between  the  market  value 
of  plaintiff's  stock  in  Arcadia  upon  Its  ar- 
rival there  and  what  would  have  t>een  its 
market  value  at  that  point  upon  its  arrival 
there  bnt  for  the  failure  of  the  company  In 
one  or  more  of  the  respects  Indicated  in  this 
instruction."  The  objection  made  by  appel- 
lant to  this  Instruction  is  that  it  made  the 


condition  of  the  atoA  upon  their  arrival  at 
Arcadia,  some  200  miles  beyond  Memphis, 
Tenn.,  one  of  the  crlterlons  of  the  damage 
appellee  suffered,  in  place  of  measuring  the 
damage  by  their  condition  at  Memphis,  Tenn. 
There  was  no  evidence  tending  to  show  any 
negligence  or  injury  between  Memphis  and 
Arcadia.  All  the  damage  and  injury  sus- 
tained was  between  Louisville  and  Memphis. 
As  the  carriers  agree  to  transport  the  stock 
to  Arcadia,  appellee  could  not  have  recover- 
ed for  damages  sustained  by  them  In  transit, 
unless  they  were  delivered  at  Arcadia  In  a 
damaged  condition.  Although  the  stock 
might  have  been  Injured  between  Louisville 
and  Memphis,  yet,  If  they  arrived  at  Arcadia 
In  a  good  condition,  appellee  would  not  be  en- 
titled to  recover  anything.  The  condition  of 
the  stock  when  they  reached  Arcadia,  the 
point  to  which  the  carriers  agreed  to  ship 
and  deliver  them  In  good  condition,  was  the 
standard  by  which  the  rights  of  the  parties 
must  be  measured.  Any  other  rule  would  be 
Impracticable.  Suppose  the  stock  had  been 
Injured  in  transit  from  Louisville  to  Paducab, 
Ky.,  which  is  between  Lonlsvllie  and  Mem- 
phis,, and  appellee  In  an  action  against  the 
carrier  had  shown  the  condition  of  the  stock 
at  Paducab,  but  not  at  Arcadia,  the  objection 
would  at  once  be  made  that  Its  liability  was 
not  to  be  measured  by  the  condition  of  the 
stock  at  Paducab,  but  their  condition  at  the 
place  to  which  It  agreed  to  transport  them. 
Again,  If  stock  were  shipped  a  distance  of 
several  hundred  miles,  imder  a  contract  for 
safe  delivery  at  the  place  of  destination,  and 
between  half  a  dozen  stations  en  route  they 
received  distinct  injuries,  would  it  be  neces- 
sary to  show  the  depreciation  in  value  at 
each  place  the  injury  was  sustained?  And 
would  this  be  sufiBcient  to  warrant  a  recovery 
against  the  carrier  without  evidence  of  their 
condition  when  delivered  at  destination?  We 
think  not.  The  only  logical  and  correct  meth- 
od is  to  fix  the  measure  of  damage,  as  was 
done  in  the  instruction,  and  which  confined 
the  liability  of  appellant  to  Injuries  occurring 
on  Its  line.  Of  course,  if  the  stock  had  been 
damaged  or  injured  between  Memphis  and 
Arcadia,  the  Illinois  Central  Railroad  Com- 
pany would  not  t>e  liable  for  such  injury  or 
damage,  bnt  there  was  none. 

The  amount  allowed  by  the  Jury  was  not 
excessive;  and  the  Judgment  must  be  af- 
firmed. 


ROBERTS  et  al.  v.  MOSS. 
(Court  of  Appeals  of  Kentucky.    Dec.  19,  1907.) 
1.  Action  —  CoHTBACT  ob  Tobt  — Waiver  or 

TOBT. 

One  may  waive  a  trespass  committed  on  his 
land  by  onotlier  by  forcibly  entering  on  it  and 
cutting  and  removine  timber,  etc.,  and  sue  in 
assumpsit  for  tlie  value  of  the  timber  cut  and 
appropriated. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ol.  1, '  "' 


vol.  1,  Action,  a  205-207.] 


Digitized  by 


Google 


298 


106  SOUTHWESTERN  BBPORTEB. 


(Ky. 


2.  Judgment— Res  Judicata. 

Where  one  converts  to  his  own  use  the  proi>- 
erty  of  another,  the  latter  may  sue  in  trespass, 
or  trover,  or  replevin,  or  for  money  bad  and 
received,  but  a  recovery  in  one  action  after  trial 
on  the  merits  is  a  l>ar  to  another  action,  each 
being  for  the  same  act. 

iEM.  Note. — For  cases  in  point,  see  Gent.  Dig. 
.  30,  Judgment,  {i  1100,  1101.] 

8.  Save. 

A  trespass  on  land  and  a  conversion  of 
goods  In  one  continuous  tramsaction  constitutes 
one  cause  of  action,  and  a  recovery  for  the  goods 
or  for  trespass  bars  an  action  for  the  other. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.   30,   Judgment,   fg   1098-1101.] 

4.   ElXCTlOtt     OF     RKUE0IX8    —    INCONBIBTENT 

Bjemedies. 

One  who,  instead  of  suing  for  a  trespass  on 
land  in  the  circuit  court  where  the  land  is  lo- 
cated, sues  for  the  value  of  the  timber  cut  and 
appropriated  in  a  court  which  does  not  have 
jorisdiction  of  the  tiesposs,  is  bound  by  his  elec- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Election  of  Remedies,  {f  16,  17.] 

6.  Judgment— Res  Judicata. 

A  judgment  of  dismissal  on  the  merits, 
whether  on  facts  shown  by  evidence,  or  averred 
in  the  petition  and  admitted  by  demurrer,  is  a 
bar  to  another  action  for  the  same  relief. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  80,  Judgment,  {{  1031-1046L] 

6.  E3r.EOTiON  OF  Remedies  —  EJffeot  ^  "Waiv- 

EE." 

Where  one  sued  in  assumpsit  for  the  value 
of  timber  cut  and  appropriated  by  another,  he 
waived  the  right  to  recover  for  any  injury  result- 
ing from  the  trespass ;  "to  waive"  being  to  vol- 
untarily relinquish  a  right  one  may  enforce  if 
he  chooses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Election  of  Remedies,  §8  12-17. 

For  other  definitions,  see  Words  and  Phraeee, 
vol.  8,  pp.  7375-7381 ;    pp.  7831-7882.] 

7.  Judoment—Res  Judicata. 

A  landowner  may  maintain  ejectment  there- 
for, and  under  Civ.  Code  Prac.  (  83,  subsec.  2, 
recover  therein,  or  in  an  independent  suit,  for 
use  and  occupation,  though  he  has  sued  for  the 
value  of  timoer  cut   on   the   land   and   appro- 

griated  by  another,  and  has  been  defeated  there- 
t  on  the  merits. 

Appeal  from  Circuit  Court,  Whitley  County. 

"To  be  officially  reported." 

Action  by  Milford  Roberts  and  others 
against  B.  S.  Moss  and  others.  From  a  Judg- 
ment of  dismissal  as  to  defendant  E.  S.  Moss, 
plaintiffs  appeal.     Affirmed. 

T.  Z.  Morrow,  for  apppllants.  J.  N.  Sharp, 
for  appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Whitley  circuit  court  sus- 
taining appellee  Moss'  plea  and  defense  of 
res  judicata,  and  dismissing,  as  to  blm,  ap- 
pellants' action,  which  waa  one  of  trespass, 
quare  clausum  fregit  The  petition  particu- 
larly described  two  adjoining  tracts  of  land 
lying  in  Whitley  county,  of  which  It  averred 
appellants  to  be  the  owners,  and.  In  sub- 
stance, charged  that  appellee  and  Dennis 
Bros.,  a  partnership  having  Its  chief  office 
and  place  of  business  at  Somerset,  Pulaski 
coun^,  in  the  year,  1903,  unlawfully,  wrong- 
fully, with  force  and  arms,  and  without  the 


consent  of  appellants,  entered  upon  the  lands 
described,  drove  wagons  over  the  same,  and 
cut  down  and  destroyed  much  valuable  tim- 
ber thereon,  consisting  of  white  oak,  chest- 
nut, poplar,  pine,  and  hemlock.  For  the  al- 
leged trespass  and  consequent  Injury  to  the 
lands  and  timber,  the  prayer  of  the  petition 
asked  judgment  against  appellee  and  his  co- 
defendants  in  the  sum  of  $3,000.  Appellee, 
Moss,  filed  a  separate  answer  to  the  petition, 
of  three  paragraphs;  the  first  containing  a 
traverse,  the  second  a  claim  of.  title  in  appel- 
lee to  the  smaller  tract  of  land  described  In 
the  petition,  and  the  third  the  defense  of  res 
judicata,  which  was  bottomed  on  these  sub- 
stantially alleged  facts:  That  In  an  action 
previously  brought  by  appellants  In  the  Pu- 
laski circuit  court  against  the  same  defend- 
ants a  recovery  was  sought  for  the  value  of 
the  timber,  alleged  In  the  petition  of  the  case 
at  bar  to  have  been  cut  by  appellee  and  his 
codefendants,  and  that  In  the  petition  of  the 
former  suit  the  trespass  to  the  land  for  which 
a  recovery  was  sought  In  the  case  at  bar  was 
expressly  waived.  The  same  paragraph  of 
the  answer  contains,  In  substance,  the  fur- 
ther averments  that  appellee,  by  separate  an- 
swer, filed  In  the  first  action,  denied  the  con- 
version of  the  timber  charged  In  the  petition, 
or  that  appellants  owned  it,  and  also  denied 
that  they  were  the  owners  of  the  land ;  that 
the  first  action  was  tried  In  the  Pulaski  cir- 
cuit court  upon  the  Issues  thus  formed  and  on 
the  merits,  resulting  In  a  verdict  and  judg- 
ment In  appellant's  favor  against  Dennis 
Bros,  for  $1,600,  but  at  the  same  time  the  Ju- 
ry, under  a  peremptory  Instruction  from  the 
court,  returned  a  verdict  in  favor  of  appellee 
upon  which  judgment  was  entered  dismissing 
the  action  as  to  him.  Certified  copies  of  the 
pleadings,  orders,  and  judgment  of  the  Pu- 
laski circuit  court  in  the  first  action  were  fil- 
ed with  and  made  a  part  of  appellee's  answer 
in  the  last  action.  Appellants  filed  a  donur- 
rer  to  the  third  paragraph  of  appellee's  an- 
swer, which  was  overruled,  and  they  then  fil- 
ed a  reply,  which  controverted  In  part  the 
affirmative  matter  of  the  answer.  A  demur- 
rer was  filed  to  the  reply  by  appellee  and  sus- 
tained by  the  court,  because.  In  Its  opinion, 
the  matters  contained  therein  constituted  no 
defense  to  the  plea  of  res  Judicata  presented 
by  the  third  paragraph  of  appellee's  answer. 
When  the  demurrer  to  the  reply  was  sus- 
tained, appellants  refused  to  i>lead  further. 
Thereupon  the  lower  court  dismissed  their  ac- 
tion, thereby.  In  effect,  sustaining  appellee's 
plea  In  bar. 

The  facts  furnished  by  the  averments  of 
appellee's  answer  and  the  record  of  the  first 
action,  many  of  which  are  not  materially  con- 
troverted by  appellant's  reply,  make  It  falriy 
apparent  that  the  timber,  for  the  value  of 
which  appellants  sued,  in  the  first  action, 
was  the  same  timber,  the  cutting  of  which  is 
included  in  the  trespass  for  which  the  last  ac- 
tion was  brought.  Therefore  It  would  seem 
to  follow  that  the  forcible  entry  of  appellee 
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and  his  codefendants  npon  fhe  lands  describ- 
ed In  the  petition,  their  cutting  of  the  timber 
thereon,  the  value  of  which  was  sued  for  In 
the  first  action,  hauling  over  the  land,  etc., 
were  all  acts  and  Injuries  connected  with  and 
growing  out  of  the  one  trespass  or  successive 
trespasses  for  which  the  last  or  present  ac- 
tion was  brought  If  so,  appellants  might 
hare  recovered  In  one  action,  brought  in 
Whitley  county  where  the  lands  lie,  for  the 
injuries  resulting  from  the  several  acts  of 
wrongdoing  constituting  the  one  tre^ass  or 
series  of  trespasses  to  the  lands,  and  such  re- 
covery would  have  Included  the  value  of  the 
timber  cut  and  converted  by  the  defendants. 
But,  Instead  of  pursuing  this  course,  tliey 
elected,  as  they  were  privileged  to  do,  to 
waive  the  tort,  1.  e.,  the  trespass,  committed 
by  appellee  and  his  codefendants  in  forcibly 
entering  upon  the  land,  cutting  and  removing 
the  timber,  etc.,  and  to  sue  them  In  assumpsit 
for  the  value  of  the  timber  cut  and  appropri- 
ated by  them.  That  action  being  a  transi- 
tory one.  It  was  properly  brought  In  the  cir- 
cuit court  of  Pulaski  county,  In  which  county 
one  or  more  of  the  defendants  at  the  time  re- 
sided. Having  thus  waived  the  trespass,  and 
sued  appellee  and  Dennis  Bros,  for  the  value 
of  the  timlier,  the  cutting  and  removal  of 
which  from  their  lands  constituted  In  part, 
at  least,  the  trespass  complained  of,  api)el- 
lants  cannot  In  a  subsequent  action  recover 
for  the  trespass.  The  right  to  waive  a  tort 
and  to  sue  In  assumpsit  has  long  been  recog- 
nised by  the  law.  The  rule  broadly,  yet  with 
entire  correctness,  may  be  stated  thus:  If 
one  takes  and  converts  to  his  own  use  anoth- 
er's property,  the  latter  may  maintain  an  ac- 
tion ft>r  trespass,  or  for  trover,  or  replevin,  or 
for  money  had  and  received ;  but  a  recovery 
In  one,  or  a  failure  to  recover  in  one,  after 
trial  on  tlie  merits,  is  a  bar  to  another,  be- 
cause each  would  be  for  the  same  act.  This 
question  seems  to  have  received  careful  con- 
sideration from  Judge  Oooley,  who,  in  his  ad- 
mirable work  on  Torts,  concluded  an  exhaus- 
tive discussion  of  the  subject  as  follows: 
"The  decisions  are  quite  numerous  In  this 
country  that  assumpsit  cannot  be  maintained 
unless  the  property  of  which  the  plaintiff  has 
been  deprived  has  been  converted  Intojnon- 
ey.  But  other  cases  decide  that  if  the  de- 
fendant has  converted  the  property  in  any 
manner  to  his  own  use,  that  is  sufficient 
The  following  are  illustrations:  Trading  off 
the  property  for  other  property,  turning  one's 
cattle  wrongfully  into  another's  field  and  pas- 
taring  them  there,  employing  an  apprentice 
without  the  master's  assent  and  so  on.  In 
all  these  cases  It  will  appear  all  the  elements 
of  an  Implied  contract  are  found,  and  we  can 
conceive  of  no  sufficient  reason  for  denying 
the  right  to  bring  assumpsit  If  the  wrong- 
doer has  not  sold  the  property,  bot  still  re- 
tains it  the  plaintiff  has  the  right  to  waive 
the  tort  and  proceed  upon  an  implied  con- 
tract of  sale  to  the  wrongdoer  himself,  and  In 
such  event  he  Is  not  charged  up  for  money 


had  and  received  by  him  to  the  use  of  the 
plaintiff.  The  contract  Implied  Is  one  to  par 
the  value  of  the  property  as  If  It  bad  been 
sold  to  the  wrongdoer  by  the  owner.  But  by 
all  the  authorities  it  is  conceded  that  where 
the  act  is  a  naked  trespass,  an  action  of  as- 
sumpsit cannot  be  maintained,  because  the 
elements  of  an  assumpsit  are  wanting.  In 
most  cases  this  is  clear  enough.  Suppose  one 
commits  an  assault  and  battery  upon  anoth- 
er, there  Is  absurdity  In  the  suggestion  of  a 
contract  that  the  one  party  should  permit 
this  and  the  other  should  x>ay  for  It  In  a  rea- 
sonable compensation.  Suppose  bis  cattle 
have  Invaded  his  neighbor's  premises  and 
trampled  down  and  destroyed  hts  crops,  the 
ground  for  an  implication  of  contract  is 
equally  wanting.  There  is  a  wrong,  nothing 
more  and  nothing  less.  We  cannot  Imply  a 
contract  that  one  party  should  proceed  to 
destroy  the  other's  crop  and  then  pay  him  for 
it  That  is  an  unnatural  transaction,  and 
we  cannot  suppose  it  would  take  place  except 
as  a  wrongful  act  But  where  a  trespass  is 
committed,  and  trees  or  mineral  is  severed 
from  the  land  and  taken  by  the  trespasser 
and  converted  to  his  own  use,  assumpsit  will 
He  for  the  value  of  the  material  so  convert- 
ed." Oooley  on  Torts,  vol.  1,  K  109-111.  In 
Addison,  on  Terts,  a  much  briefer  considera- 
tion Is  given  this  subject  The  author,  how- 
ever, adopts  the  rule  as  stated  by  Cooley. 
"If  a  man  [he  says]  has  taken  possession  of 
property  and  sold  or  disposed  of  it  without 
lawful  authority,  the  owner  may  either  dis- 
affirm his  act  and  treat  him  as  a  wrongdoer, 
and  sue  him  for  a  trespass,  or  for  a  conver- 
sion of  the  property,  or  he  may  affirm  his 
acts  and  treat  him  as  his  agent,  and  dalm 
the  benefit  of  the  transaction ;  and  if  he  has 
once  affirmed  his  acts  and  treated  him  as  an 
agent  he  cannot  afterward  treat  him  as  a 
■wrongdoer,  nor  can  he  affirm  his  acts  in  part 
and  void  them  as  to  the  rest."  Addison  on 
Torts,  8  33;  Downs  v.  Finnegan,  58  Minn. 
112,  50  N.  W.  981,  49  Am.  St  Rep.  48&  In 
Van  Fleet  on  Former  Adjudication,  vol.  1,  S 
153,  we  find  this  statement  of  the  law:  "A 
trespass  upon  land  and  a  conversion  of  goods 
in  one  continuous  transaction  constitutes  on- 
ly one  cause  of  action,  so  that  a  recovery  for 
the  goods,  or  for  the  trespass,  bars  an  action 
for  the  other."  The  case  of  Johnson  v. 
Smith,  8  Johns.  (N.  Y.)  383,  Is  in  point  The 
action  was  one  of  trespass,  quare  clansum 
freglt  and  for  cutting  and  carrying  away 
wheat  The  defendant  pleaded  a  former  suit 
against  him  for  the  wheat,  in  bar,  and  the 
plea  was  held  good.  In  Savage  v.  French,  13 
III.  App.  17,  the  plaintiff  brought  an  action  of 
quare  domun  freglt  The  defendant  pleaded 
in  bar  a  Judgment  against  him  in  favor  of 
plaintiff  in  a  previous  action  of  replevin  for 
the  taking  of  the  same  goods.  The  court 
held  that  the  Judgment  in  the  replevin  suit 
was  a  bar  to  the  action  of  trespass  for  the 
taking  of  the  same  goods,  the  original  cause 
of  action  being  merged  In  the  Judgment 
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While  we  hSTe  fonod  no  decision  of  this 
court  npon  the  question  Involved,  based  up- 
on the  precise  state  of  case  here  presented, 
the  doctrine  we  announce  has  nevertheless  re- 
ceived its  approval.  Thus,  In  Hall  v.  Fcv- 
man,  etc.,  82  Ky.  605,  which  was  an  action 
to  recover  upon  an  attachment  bond  the  spe- 
cial damages  embraced  by  It,  It  was  held  that 
a  previous  recovery  against  the  principal  In 
the  bond  of  general  damages  In  an  action 
for  the  wrongful  and  malicious  suing  out  of 
the  attachment  was  a  bar  to  the  action  on 
the  bond.  In  the  opinion,  it  is  said :  "While 
the  two  actions  differ,  not  only  In  form,  but 
as  to  parties,  as  well  as  to  the  testimony 
necessary  to  establish  each,  and  also  as  to 
the  extent  of  the  recovery,  yet  the  entire  dam- 
age is  the  result  of  the  one  act  of  wrong,  and 
each  action  Is  pro  eadem  causa,  or  for  the 
wrongful  suing  out  and  levy  of  the  attach- 
ment. •  •  •  If  one  trespasses  upon  an- 
other, and  In  doing  so  carries  away  the  lat- 
ter'B  horse,  the  owner  may  waive  the  tres- 
pass and  sue  for  the  value  of  the  horse ;  but, 
if  he  do  not  do  so,  and  sues  for  the  trespass, 
he  could  not  thereafter  sue  for  and  recover 
the  value  of  the  horse,  although  he  may  not 
have  sought  In  the  first  action  to  recover  for 
the  taking  of  the  horse."  Such  a  splitting  of 
a  cause  of  action  as  appellsints  have  at- 
tempted by  the  institution  of  this  action  the 
law  will  not  tolerate.  They  might,  as  before 
suggested,  by  suing  In  the  Whitley,  Instead 
of  the  Pulaski,  circuit  court,  have  recovered 
for  the  trespass  to  the  land  and  also  the 
value  of  the  timber,  but  having  failed  to  do 
this,  and  made  their  election  to  sue  for  the 
value  of  the  timber  alone  In  a  court  which 
had  not  jurisdiction  of  the  trespass  to  the 
land,  they  are  bound  by  that  election.  And 
bad  they  first  sued  in  the  Whitley  circuit 
court  for  the  value  of  the  timber  alone,  the 
effect  would  have  been  the  same.  In  Pllcher 
V.  Llgon,  etc.,  »1  Ky.  228,  15  S.  W.  513,  It 
was  held  that  "where  one  has  sued  for  a 
part  of  an  entire  demand,  he  will  not  be  al- 
lowed to  sue  for  the  residue  in  another  ac- 
tion ;  and  this  is  true,  although  the  court  in 
which  the  first  suit  was  brought  did  not  have 
Jurisdiction  of  the  full  amount  of  plaintiff's 
claim,  and  although  the  Judgment  was  for 
the  defendant"  It  Is  not  always  necessary 
that  there  should  be  a  taking  of  proof  In  or- 
der to  make  the  Judgment  rendered  In  one 
case  a  bar  In  another.  A  Judgment  dismiss- 
ing a  petition  Is  a  bar  to  another  action  for 
the  same  relief,  provided  the  determination 
has  reached  the  merits  of  the  case,  whether 
the  facts  upon  which  the  court  acted  were 
shown  by  evidence,  or  were  averred  In  the 
petition  and  admitted  by  demurrer.  Maize 
V.  Bowman,  93  Ky.  205, 19  S.  W.  589,  17  L.  R. 
A.  81. 

We  cannot  suppose  appellants  labored  un- 
der any  misapprehension  as  to  their  rights 
at  the  time  of  bringing  the  first  action.  That 
they  acted  understandingly,  as  well  as  vol- 
uutarlly,  at  the  time,  is  shown  by  the  waiv- 


er of  the  trespass  expressly  made  In  the  peti- 
tion in  that  action.  The  legal  definition  of 
the  word  "waive"  Is  thus  stated  by  Webster: 
"To  throw  away;  to  relinquish  voluntarily, 
as  a  right  which  one  may  enforce  If  he 
chooses ;  to  desert ;  to  abandon."  The  same 
author  defines  the  word  "waiver"  as  "the  act 
of  waiving,  or  not  Insisting  on  some  right, 
claim,  or  privilege."  As  appellants  pat  them- 
selves on  record  In  the  first  action  as  waiv- 
ing, and  therefore  surrendering,  the  right  to 
recover  for  any  Injury  resulting  from  the  al- 
leged trespass  committed  by  appellee  and 
Dennis  Bros.,  except  as  to  the  value  of  the 
timber  taken,  and  that  Issue  on  the  trial  of 
that  actloa  was  determined  on  the  merits  In 
appellee's  favor,  they  cannot  complain  of  the 
ruling  of  the  lower  court  holding  the  Judg- 
ment in  that  case  a  bar  to  the  recovery  sou^t 
in  the  last  action.  The  ruling  of  the  court 
was  manifestly  correct. 

We  do  not  mean  to  be  understood  as  hold- 
ing that  the  question  of  title  to  the  lands  de- 
scribed In  the  petition  was  determined  or 
Involved  In  the  first  action.  If  appellee  is 
wrongfully  In  possession  of  the  lands,  or  any 
part  thereof,  appellants  may  maintain  an  ac- 
tion In  ejectment  to  recover  it,  if  they  are  in 
fact  the  owners  of  it;  and  in  such  action, 
if  entitled  to  recover  the  land,  they  may  al- 
so recover  for  its  detention  or  use  and  oc- 
cupation by  appellee,  or  may  by  separate  ac- 
tion recover  therefor.  Civ.  Code  Prac.  {  83, 
subsec.  2;  Burr  v.  Woodrow,  1  Bush,  602; 
Shean  v.  Cunningham,  6  Bush,  123 ;  Walker 
V.  Mitchell,  18  B.  Mon.  541.  Our  decision 
goes  no  further  In  the  case  before  us  than  to 
hold  that  upon  the  record  as  presented  the 
lower  court's  Judgment  sustaining  appellee'* 
plea  In  bar  was  proper. 

Judgment  afllrmed. 


CIRUS  V.  HOLBROOE. 
(Court  of  Appeals  of  Kentucky.    Dec.  17,  1907,> 

1.  Advebse  Possession — Hostile  Possession. 

Where  a  father  made  a  deed  of  certain  land 
to  his  son,  reserving  possession  of  the  land  for 
life,  and  not  recording  the  deed,  but  afterwards 
placed  the  son  in  full  possession  and  control,  and 
he  made  many  valuable  improvements,  the  son's 
possession  was  adverse  to  the  father,  and  was 
not  that  of  a  tenant. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {{  282-314.] 

2.  Trusts— CoNSTBUcnvB  Tbusts. 

Where  a  father  made  a  deed  of  certain  land 
to  his  son,  reserving  possession  for  life,  and  not 
recording  or  delivering  the  deed,  bat  afterwards 
placed  tiie  snn  in  full  possession,  and  after  bis 
death  recognized  the  right  of  the  son's  children 
to  the  possession  of  the  land,  and  allowed  their 
guardian  to  control  it  for  them,  he  will  be  con- 
sidered as  holding  the  title  in  trust  for  tlie  chil- 
dren. 

8.  Spkcific    Pebfobhancs  —  Contracts    En- 
forceable. 

A  trustee,  holding  in  trust  tl>e  title  to  land. 
which  trust  he  has  voluntarily  undertaken,  can- 
not be  forced  to  specifically  perform  a  contract 
to  sell  the  land  to  another  person  who  knew  at 
the  time  that  the  cestui-  que  trust  had  been  in 
adverse  possession  of  the  land  for  many  year*. 
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4.  Champkbtt  and  Maiktenarok— Obakt  of 

Lard  Held  Adtebbelt. 

A  contract  of  cale  of  land  by  a  trustee  hold- 
ing the  title  in  trust  for  his  Kiaodchildren  is 
void  as  beioK  champertous,  where  the  evidence 
shows  that  tne  cestai  que  trust  was  in  adverse 
possession  at  the  time  of  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TM.  9,  Ciiamperty  and  Maintenance,  §{  52-110.] 

Appeal  from  Gircolt  Oonrt,  Lawrence 
County. 

"Not  to  be  officially  reported." 

Action  by  J.  M.  Gyms  against  Charles  R 
Holbrook.  From  a  judgment  tor  defendant, 
plaintiff  appeala.    Affirmed. 

W.  D.  O'Neal,  Jr.,  J.  M.  Riffe,  J.  T.  Swet- 
man,  C.  B.  Fugltt,  and  O'Neal  &  darter,  for 
appellant    E.  B.  Wllbolt,  for  appellee. 

SETTLE,  J.  This  action  was  Instituted  in 
the  court  below  by  the  appellant,  J.  M.  Cyrus, 
against  A.  M.  Holbrook,  for  the  specific  per^ 
formance  of  a  contract  with  respect  to  a  lot 
of  ground  In  the  town  of  Blaine,  Lawrence 
county,  which  appellant  claimed  to  hare  pur- 
chased of  Holbrook,  November  17, 1905,  at  the 
price  of  1200.  It  was  alleged  In  the  petition 
that  the  contract  was  reduced  to  writing  in 
the  form  of  a  title  bond,  which  described  the 
lot,  expressed  the  terms  of  the  contract,  ac- 
knowledged the  payment  of  $100  of  the  pur- 
chase money,  and  obligated  the  vendor  to 
make  and  deliver  to  appellant  a  deed  of  gen- 
eral warranty  conveying  him  the  property 
upon  his  paying  the  remaining  $100  of  the 
consideration.  It  was  further  alleged  that  ap- 
pellant, shortly  before  the  institution  of  the 
action,  tendered  Holbrook  the  $100  In  ques- 
tion and  demanded  of  him  a  deed  for  the  lot, 
but  that  the  latter  declined  to  accept  the 
money  and  refused  to  execute  or  deliver  to 
appellant  the  deed.  Holbrook  by  answer  ad- 
mitted the  sale  of  the  lot  as  charged,  but  aver- 
red that  he  was  Induced  to  enter  Into  the 
contract  by  the  fraud  of  appellant,  who  false- 
ly represented  to  him  that  he  desired  the  lot 
for  a  place  of  residence  and  would  build  upon 
it  a  dwelling  house  for  bis  own  use,  when  he 
was  buying  and  did  In  fact  buy  it  for  two 
other  persons  to  erect  a  storehouse  upon  It 
and  engage  in  merchandising  In  competition 
with  Holbrook,  who  was  engaged  In  the  same 
business  In  the  town  of  Blaine.  The  answer 
also  charged  that  the  title  bond,  which  was 
written  by  appellant,  embraced  more  ground 
than  was  included  In  the  sale,  but  was  so 
read  to  him  by  appellant  as  to  conceal  that 
fact,  and  that  he  was  not  at  the  time  aware 
of  the  fraud,  but  In  a  few  hours  discovered 
It,  and  immediately  ottered  to  return  and 
tendered  to  appellant  the  $100  which  the  lat- 
ter had  paid  him,  and  demanded  the  surren- 
der of  the  title  bond,  but  that  appellant  refus- 
ed to  accept  the  $100  or  to  surrender  the 
bond.  The  answer  contained  the  further 
averment  that  at  the  time  of  the  purchase  by 
appellant  of  the  lot  in  controversy  the  ven- 
dor, A.  M.  Holbrook,  did  not  own  It,  but  that 
the  title  thereto  was  in  the  two  infant  sons 


and  only  heirs  at  law  of  J.  J.  Holbrook,  de- 
ceased, a  son  of  A.  M.  Holbrook,  to  whom  the 
lot  and  additional  land  of  wbldi  It  was  a  part 
had  been  conveyed  by  the  latter  and  his  wife 
by  deed  In  March,  1890,  and  that  J.  J.  fiol- 
brook  was  In  the  actual  adverse  possession  of 
the  land  so  conveyed  from  his  marriage  in 
1892  until  his  death  In  1908,  since  which  time 
it  had  been  in  the  actual  possession  of  bis 
Infant  sons  and  their  guardlab,  and  was  in 
their  possession  at  the  time  of  the  attempted 
purchase  of  the  lot  in  controversy  by  appel- 
lant After  A.  M.  Holbrook's  answer  was  fil- 
ed, the  infant  sons  of  J.  J.  Holbrook,  deceas- 
ed, and  their  guardian,  by  petition  asked  to 
be  made  parties  to  the  action,  In  order  that 
the  claim  and  title  of  the  infants  might  be 
asserted  to  the  lot  The  lower  court  by  prt^ 
er  orders  allowed  the  petition  to  be  filed,  made 
the  Infants  and  their  guardians  defendants 
to  the  action,  and  permitted  the  petition  to 
be  treated  as  their  answer.  The  petition  and 
answer  in  substance  set  forth  the  facts  with 
respect  to  the  Infahts'  ownership  and  posses- 
sion of  the  lot  tn  controversy  and  the  re- 
mainder of  the  tract  of  which  It  Is  a  part 
contained  in  the  answer  of  A.  M.  Holbrook, 
and  the  further  facts  that  their  father,  J.  J. 
Holbrook,  after  the  conveyance  to  him  of  the 
land  and  during  his  occupancy  thereof,  erect- 
ed a  large  bam  on  the  laud,  added  to  and 
repaired  the  dwelling  house,  and  made  other 
valuable  Improvements  thereon,  thereby  great- 
ly Improving  the  land  and  enhancing  its  vendi- 
ble value.  By  a  subsequent  pleading  the  in- 
fants, and  their  guardian  alleged  that  the 
Infants'  and  their  father's  ownership  of  the 
land,  Including  the  parcel  In  controversy,  were 
known  to  appellant  when  be  purchased  the 
lot  In  question  of  their  grandfather,  and  by 
reason  thereof  his  purchase  was  null  and  void. 
Additional  pleadings  necessary  to  complete 
the  issues  were  filed  by  the  parties.  After  the 
taking  of  numerous  depositions,  and  before 
trial.  A.  M.  Holbrook  died  Intestate,  and  the 
action  was  later  revived  against  his  adminis- 
trator and  heirs  at  law.  Upon  submission  of 
.the  case  the  lower  court  by  the  decree  ren- 
dered, refused  to  enforce  the  contract  of  sale 
between  appellant  and  A.  M.  Holbrook,  com- 
pelled appellant  to  accept  the  return  of  the 
$100  he  had  paid  Holbrook  on  the  lot,  and 
dismissed  the  petition  at  appellant's  cost;- and 
from  that  Judgment  the  latter  prosecutes  this 
appeal. 

It  appears  from  the  evidence  found  in  the 
record  that  in  March,  1890,  A.  M.  Holbrook 
made  a  division  of  his  lands  among  his  chil- 
dren and  that  in  pursuance  thereof  he  and 
his  wife  then  made  to  each  child  a  deed  for 
the  parcel  of  land  allowed  to  bim  or  her,  re- 
serving in  each  deed  to  A.  U.  Holbrook  pos- 
session of  the  land  for  life.  The  deeds  were 
shown  to  the  children  of  the  grantors,  and 
each  child  informed  of  the  location  and  quan- 
tity of  the  land  he  or  she  had  received  in 
the  partition  made  by  the  grantors.  The 
deeds  were  not  however,  then  or  thereaftet 
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mannally  delivered  to  tbe  grantees  by  tbelr 
father,  bat  were  retained  In  bis  possession 
and  deposited  In  an  old  safe  in  his  store, 
where  they  remained  nntll  about  three  months 
before  the  sale  of  the  lot  to  appellant,  and 
they  were  then  taken  from  the  safe  by  one 
of  the  grantors'  sons  and  pat  to  record  In  the 
office  of  the  clerk  of  the  Lawrence  county 
court  So  these  deeds,  It  would  seem,  were 
of  record  when  appellant  purchased  the  lot 
In  controversy ;  but  that  fact  does  not,  from 
our  point  of  view,  materially  affect  the  deci- 
sion of  the  case.  It  further  appears  from  the 
evidence  that  the  deeds  were  put  to  record  by 
the  son,  who  removed  them  from  the  safe,  to 
prevent  complications  that  he  feared  might 
arise  from  a  contemplated  second  marriage 
of  his  father,  which  marriage  did  soon  there- 
after talce  place.  It  also  appears  from  the 
evidence  that  A.  M.  Holbrook  was  not  Inform- 
ed of  the  recording  of  the  deeds  until  after 
the  sale  of  the  lot  to  appellant,  bat  that  upon 
receiving  notice  of  It  he  expressed  his  ap- 
proval thereof,  and  announced  his  purpose  to 
ratify  what  his  son  had  done.  In  the  division 
of  ISOO  A,  M.  Holbrook  allotted,  and  by  one 
of  the  deeds  of  that  date  conveyed,  to  bis 
son,  J.  J.  Holbrook,  40  acres  of  land  lying  In 
and  near  the  town  of  Blaine,  which  embraced 
the  lot  in  controversy.  J.  J.  Holbrook  was 
then  Informed  by  his  father  of  the  allotment 
to  him  of  the  40  acres  of  land  and  the  ezeca- 
tlon  of  the  deed  conveying  It  As  shown  by 
the  evidence,  In  1891  or  1892,  J.  J.  Holbrook 
married,  and  was  at  once  placed  by  his  father 
In  possession  of  the  40  acres  of  land  allotted 
In  1800 ;  and  he  continued  to  occupy  it  until 
bis  death,  which  occurred  about  1904,  and 
subsequent  to  that  of  his  wife.  During  his 
occupancy  of  the  land  he  made  an  addition 
to  and  otherwise  Improved  the  dwelling  house, 
erected  a  barn,  planted  fruit  trees,  and  made 
and  put  up  fencing  on  the  land,  thereby  prac- 
tically doubling  Its  value.  While  there  does 
not  appear  to  have  been  a  manual  delivery 
of  tbe  deed  to  him,  the  testimony  was  to  the 
effect  that  J.  J.  Holbrook's  right  to  the  40 
acres  of  land  was  recognized  by  his  father 
from  the  time  he  moved  upon  it  and  that 
since  bis  death  the  father  has  recognized  the 
right  of  his  Infant  children  to  the  land,  and 
that  of  their  guardian  to  control  It  which  the 
latter  has  done  and  Is  now  doing  by  renting 
it  out  or  cultivating  it  for  the  benefit  of  his 
wards.  It  is  fairly  evident  that  A.  M.  Hol- 
brook did  not  intend  to  place  In  the  hands  of 
his  children  the  deeds  be  made  In  1890 ;  bat 
It  is  equally  evident  that  by  placing  his  son, 
J.  J.  Holbrook,  in  possession  of  the  land  and 
allowing  him  exclusive  control  over  It  as 
long  as  he  lived,  it  was  his  Intention  to  give 
him  the  sole  use  of  it  and  surrender  the 
right  of  possession  retained  to  himself  by  the 
deed;  and,  this  being  true,  the  son  was  at  no 
time  during  the  occupancy  of  the  land  a  ten- 
ant of  his  father,  but  his  possession  was  ad- 
verse to  the  latter  and  all  others.  It  does 
not  follow,  however,  that  because  A.  M.  Hol- 


brook did  not  deliver  the  deed  conveying  the 
40  acres  of  land  to  his  son,  J.  J.  Holbrook, 
he  intended  to  withdraw  It  from  the  latter's 
Infant  children.  In  Bunnell  v.  Bunnell,  110 
Ky.  566,  64  S.  W.  420,  65  S.  W.  607,  It  was 
held  that  though  a  manual  delivery  of  tbe 
deed  be  not  expressly  proved.  If  the  grantor 
has  signed  and  completely  acknowledged  tbe 
Instrument  and  bad  It  recorded,  these  facts 
create  the  presumption  of  Its  delivery  as  of 
the  date  of  the  deed,  "subject  to  be  rebutted 
by  competent  proof  of  either  a  nondelivery  in 
fact  or  of  a  delivery  at  another  time  than 
the  date  of  tbe  instrument  Such  facts,  bow- 
ever,  raise  no  presumption  of  an  acceptance 
by  the  grantee  (Owlngs  v.  Tucker,  90  Ky.  297, 
13  S.  W.  1078),  save  where  a  clearly  benefi- 
cial Interest  is  conferred."  In  the  case  at 
bar  we  think  that  by  recognizing  tbe  right  of 
J.  J.  Holbrook's  children  to  retain  the  pos- 
session of  the  land  since  his  death  and  en- 
Joy  Its  use  as  he  had  done,  and  In  allowing 
their  guardian  to  control  it  for  them,  A.  M. 
Holbrook  should  be  regarded  as  holding  the 
deed  and  title  Intended  for  their  father  lu 
trust  for  the  children,  and  In  that  case  both 
a  delivery  and  acceptance  of  the  Instrument 
In  view  of  the  beneficial  interest  conferred 
and  tbe  Infancy  of  the  beneficiaries,  will  be 
presumed,  without  regard  to  the  recording  of 
the  deed,  which  was  admittedly  done  without 
the  knowledge  of  tb&  grantor.  If  this  view 
of  the  matter  is  accepted  it  Is  manifest  that 
A.  M.  Holbrook  had  no  right,  nor  will  a  court 
of  equity  permit  him  to  Ignore  tbe  trust  with 
which  he  had  clothed  himself  and  sell  a  part 
of  the  land  of  his  cestuls  que  trust  to  appel- 
lant who  according  to  the  evidence  knew  at 
the  time  that  tbe  latter  were  In  possesion 
of  the  land,  as  their  father  bad  been  for 
many  years  before  them,  claiming  It  as  their 
own  adversely  to  all  other  persons. 

If  we  lay  aside  this  view  of  the  case,  there 
Is  still  another  obstacle  In  tbe  way  of  appel- 
lant's claim  to  relief,  which  Is  the  statute 
against  champerty ;  for  there  can  be  no  doubt 
from  the  evidence  that  the  infant  appellees 
and  their  guardian  were  In  the  actual  adverse 
possession  of  tbe  lot  In  controversy  at  tbe 
time  of  Its  alleged  purchase  by  appellant 
We  agree  with  tbe  conclusions  reached  by 
the  circuit  court  bat  think  upon  the  return 
of  the  ease  to  that  court  it  would  be  equita- 
ble, by  supplemental  order,  to  allow  appel- 
lant or  bis  vendee  to  remove  from  the  lot  In 
controversy  tbe  storehouse  they  erected  there- 
on. 

Wherefore  the  Judgment  Is  affirmed. 


FREEBORN  COAL  &  CX)KE  00.  T. 

PHILLIPS. 

(Court  of  Appeals  of  Kentucky.    Jan.  8,  19D8.) 

1.   Loos   AND   LOGGIHQ— OORTKACTS— BbKACH 

—Right  to  Recoveh. 

That  defendant  broke  a  contract  entitling 
plaintiff  to  a  fixed  price  for  cutting  and  haul- 
ing all  the  timber  owned  by  defendant  not  re- 
served for  mining  purposes,  by  stopping  him 
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before  all  the  timber  he  waa  entitled  to  cut 
and  haul  bad  been  exhansted,  and  that  suffi- 
cient timber  remained  to  bare  enabled  blip, 
if  allowed  to  cat  and  haul  it,  to  earn  a  cer- 
tain sum  under  the  contract,  abows  plaintiff's 
right  to  recover. 

2.  Savs— Action  tob  Breach— QuESTion  fob 

JUBT. 

In  an  action  for  tnreach  of  a  contract  en- 
titlinjT  plaintiff  to  cut  and  hanl  timber,  held, 
under  the  evidence,  proper  to  refuse  to  direct 
a  verdict  for  defendant. 

&  Samx—Evidknce— Weight. 

In  an  action  for  breach  of  a  contract 
entitling  plaintifF  to  cut  and  haul  timber,  a 
verdict  for  plaintiff  held  not  flagrantly  against 
the  evidence. 

Appeal  from  CSrcalt  Court,  Pike  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  John  F.  Fhiliips  against  the 
Freeborn  Coal  &  Coke  Company.  From  a 
Judgment  for  plalntifT,  defendant  appeals. 
AfBrmed. 

J.  F.  Bntler,  A.  B.  Anxler,  and  Thos.  H. 
Harman,  for  appellant  Roscoe  Vanover,  for 
appellee. 

SETTLE,  J.  This  is  an  appeal  fr<Mu  a 
Judgment  of  the  Pike  circuit  court  entered 
upon  a  verdict  for  $300  awarded  appellee 
against  appellant  as  damages  for  the  alleged 
breach  by  the  latter  of  a  contract  it  made 
with  ap];>ellee  July  6,  1905,  whereby  appellee 
was  to  cut  and  haul  to  its  sawmill  certain 
timber  at  an  agreed  price.  The  contract  is 
evidenced  by  .the  following  writing:  "Ed- 
garton,  W.  Va.,  July  6th,  1905.  Freeborn 
Coal  and  Coke  Company,  Edgarton,  W.  Va. — 
Gentlemen:  I  hereby  agree  to  cut  and  haul' 
to  the  mill  all  the  timber  on  your  property, 
excepting  such  as  Is  reserved,  or  Intended 
for  mining  purposes,  for  $5.00,  per  M.  Scrib- 
ner  measure,  monthly  estimates  to  be  made 
and  paid  on  regular  pay  days.  I  also  bind 
myself  to  cut  all  the  timber  suitable  for  saw- 
ing on  the  Wolford  tract,  and  agree  that  the 
company  shall  hold  10  per  cent  of  the  amount 
of  the  estimates  until  I  shall  have  complied 
with  the  terms  of  this  agreement.  I  also 
agree  to  turn  Into  the  office  of  the  company 
the  time  of  my  employes  and  that  tbey  shall 
be  paid  on  the  regular  pay  roll  of  the  com- 
pany and  the  amount  deducted  from  the 
amount  due  me.  I  also  agree  to  repay  or  to 
make  good  any  damages  to  property  caused 
by  logging.  It  Is  understood  that  such  timber 
as  Is  In  a  place  which  makes  It  dangerous 
to  the  bouses  of  the  company  to  cut  It  and 
Blip  it  down  the  mountain,  shall  be  left 
standing  tmless  otherwise  ordered  by  the  su- 
perintendent of  the  company;  in  which  case 
I  am  released  from  liability  for  damages 
caused.  Yours  truly,  John  F.  Phillips.  Ac- 
c^ted.  Freeborn  Coal  and  Coke  Co.,  by  C. 
O.  Smith."  Shortly  after  making  the  above 
contract  appellee,  pursuant  to  Its  terms,  en- 
tered upon  the  land  of  appellant  known  as 
the  "Wolford  tract"  and  proceeded  to  cut 
and  haul  timber  therefrom  to  its  mill  until 
November  80,  1905,  when  be  received  from 


appellant  the  following  written  notice :  "Ed- 
garton, West  Va.,  Nov.  28th,  1005.  Mr.  John 
F.  Phillips.— Dear  Sir:  Having  cut  all  the 
timber  that  Is  not  reserved  or  intended  for 
mining  purposes  on  our  lease,  you  will  please 
discontinue  cutting  and  hauling  In  timber  af- 
ter Nov.  30th,  1005.  Yours  truly,  C.  O. 
Smith,  Freeborn  Coal  &  Coke  Co."  Upon  re- 
ceiving this  notice,  appellee  quit  cutting  and 
hauling  timber  for  appellant  and  later  in- 
stituted this  action  against  it  alleging  in  the 
petition  a  breach  of  the  contract  by  appel- 
lant In  stopping  him  from  cutting  and  haul- 
ing timber  before  all  of  it  be  was  entitled 
under  the  contract  to  cut  and  haul  was  ex- 
hausted, and  that  a  sufficiency  thereof  re- 
mained to  have  enabled  him,  if  allowed  to  cut 
and  haul  it  to  tbe  mill,  to  earn  at  the  con- 
tract price  $1,977.50,  in  addition  to  what  he 
had  been  paid  before  he  was  required  by  ap- 
pellant to  quit  tbe  work,  for  which  sum  he 
prayed  Judgment  Appellant  by  answer  de- 
nied the  alleged  breach  of  the  contract  and, 
in  substance,  averred  that  appellee  at  the 
time  of  receiving  the  written  notice  requir- 
ing him  to  cease  the  cutting  and  hauling  of 
timber  on  the  land  In  question,  November  30, 
1905,  had  completely  exhausted  the  supply  of 
timber  he  was  entitled  imder  the  contract 
between  them  to  cut  and  hanl  therefrom. 
The  Jury,  however,  upon  the  evidence  pre- 
sented on  the  trial  and  under  tbe  Instructions 
given  by  the  court  reached  the  conclusion 
that  appellant  has  violated  Its  contract  by 
failing  to  permit  appellee  to  cut  and  haul  to 
its  mill  a  considerable  part  of  the  timber 
which  the  contract  gave  him  the  right  to  cut 
and  haul,  and  that  for  cutting  and  hauling 
It  he  would  have  received  under  the  contract 
$300  over  and  above  tbe  cost  of  the  work; 
hence  tbey  returned  in  his  behalf  a  verdict 
for  that  amount 

Appellant  complains  that  tbe  circuit  court 
erred  In  overruling  Its  demurrer  to  the  peti- 
tion. We  do  not  think  this  true.  The  peti- 
tion is  not  specific  in  some  of  its  averments, 
but,  on  the  whole,  it  appears  to  state  a  cause 
of  action;  moreover.  If  defective  in  the  par- 
ticular complained  of  by  counsel  for  appel- 
lant tbey  should  have  entered  motion  to  re- 
quire appellee  to  make  the  petition  more 
specific  Instead  of  filing  the  demurrer.  The 
real  issue  made  by  the  pleadings  and  evi- 
dence was  as  to  whether,  at  the  time  appel- 
lee was  compelled  by  appellant  to  cease  the 
cutting  and  hauling  of  timber,  tbere  was 
still  a  material  part  of  It  remaining  on  the 
land  that  his  contract  with  appellant  entitled 
him  to  cut  and  haul  to  Its  mill.  It  seems  to 
be  conceded  by  the  parties  that  the  cutting 
and  hauling  of  timber  by  appellee  was  to  be 
confined  to  what  the  pleadings  designated  as 
the  Wolford  land.  Tbe  Wolford  land  Is  one 
of  several  tracts  that  appellant  bad  leased 
for  its  business  of  mining  coal.  Appellant 
has  in  operation  coal  mines  on  the  Wolford 
land,  and  the  lease  under  which  it  acquired 
the  possession  of  tbe  land  reserved  to  Wol- 
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ford  a  snfflclency  of  the  timber  standing 
thereon  to  maintain  the  fences  on  the  land, 
and  to  keep  In  repair  or  erect  such  buildings 
as  Wolford  or  bis  children  may  have  or 
build  on  the  land.  It  Is  also  conceded  that 
this  reservation  Is  one  of  those  mentioned  In 
the  contract  between  appellant  and  appellee, 
and  that  the  other  reservation  of  timber 
"Intended  for  mining  purposes"  therein  ex- 
pressed Is  such  as  Is  under  18  inclies  In  di- 
ameter, and  may  be  needed  by  appellant  for 
propping  its  mines  and  ties  for  Its  railroad 
tracks  In  and  about  Its  mines  on  the  Wolford 
land. 

In  addition  to  the  timber  thus  "reserved 
or  Intended  for  mining  purposes,"  there  was 
much  timber  suitable  for  sawing  Into  lumber 
which  appellant  had  the  right  under  Its  lease 
to  cut  and  remove  from  the  land,  and  it  was 
this  timber  appellee  contracted  with  appel- 
lant to  cut  and  haul  to  the  tatter's  sawmill 
at  the  mines,  where  it  could  be  sawed  into 
material  for  building  purposes.  It  appears 
from  the  evidence  found  In  the  record  that 
appellant  has  erected,  and  is  constantly  erect- 
ing, near  its  mines  buildings  for  use  In  Its 
business,  and  dwelling  houses  and  outbuild- 
ings for  the  use  of  miners  and  other  persons 
In  its  employ,  and  It  was  for  such  uses  as 
these  the  timber  cut  and  hauled  by  appellee 
to  its  sawmill  was  applied.  It  is  not  denied 
by  appellant  that  appellee  under  its  contract 
with  it  had  the  right  to  cut  and  haul  to  its 
mill  all  the  timber  on  the  Wolford  land  not 
included  In  the  reservations  expressed  in  the 
contract;  but,  upon  the  question  of  whether 
any  such  timber  as  the  contract  entitled  ap- 
pellee to  remove  was  left  uncut  when  his 
work  was  stopped  by  appellant,  the  evidence 
was  very  conflicting.  That  of  appellee 
strongly  conduced  to  prove  that,  when  he 
ceased  work  on  the  timber  by  appellant's 
command,  there  still  remained  a  large  quan- 
tity of  timber  not  reserved  in  the  contract 
and  of  the  quality  he  was  entitled  under  the 
contract  to  cut  and  haul ;  that  the  timber 
left  was  nearer  to  the  mill  and  more  acces- 
sible than  any  he  had  cut  or  delivered  at 
the  mill,  for  he  first  cut  the  more  remote 
timber  by  appellant's  direction,  and.  when 
stopped  by  appellant,  bad  cut  but  UttJe  of 
that  nearer  the  mill  from  which  he  could 
have  made  much  quicker  delivery  and  more 
money  than  was  realized  on  what  had  been 
cut  and  delivered. 

Appellee's  testimony  further  conduced  to 
prove  that  the  timber  of  which  appellant  de- 
prived him  (not  including  the  trees  the  cut- 
ting of  which  might  endanger  the  buildings 
at  the  mines  and  which  the  contract  forbade 
bis  cutting  except  by  appellant's  direction) 
would,  if  be  had  been  permitted,  according 
to  the  terms  of  the  contract,  to  cut  and  haul 
it  to  appellant's  mill,  have  made  him  not  less 
than  $1,000,  after  paying  the  cost  of  cutting 
and  hauling  it  to  the  mill.  The  testimony 
of  appellant  was  contradictory   of  that  of 


appellee  at  all  points,  as  It  was  all  to  the 
effect  that  the  cutting  upon  and  hauling  of 
timber  from  the  land  by  appellee  completely 
exbausteid  the  timber  he  was  entitled  to  re- 
move under  the  contract,  and  that,  when  or- 
dered by  appellant  to  stop  the  cutting,  there 
was  no  timber  left  of  the  quality  the  con- 
tract authorized  him  to  cut. 

Appellant's  contentions  are  that  the  trial 
court  should  have  given  the  peremptory  in- 
struction asked  by  It  at  the  conclusion  of  ap- 
pellee's testimony,  and  that  the  verdict  of 
the  Jury  was  flagrantly  against  the  evidence. 
It  is  manifest  that  the  peremptory  instruc- 
tion would  not  have  beoi  proper.  There  was 
certainly  not  a  failure  of  proof,  or  an  ab- 
sence of  evidence,  and  such  an  instruction 
was  not  authorized  by  the  pleadings.  The 
second  contention  is  also  unsound,  for  it  can- 
not be  said  that  the  verdict  was  flagrantly 
against  the  evidence,  nor  is  It  clear  that  it  is 
even  against  the  weight  of  the  evidence.  It 
Is  enotigh  to  say  that  the  case  was  pr(^>erly 
left  to  the  decision  of  the  Jury,  and  that  no 
legal  ground  exists  for  disturbing  the  ver- 
dict One  of  the  grounds  for  a  new  trial  was 
that  the  lower  court  erred  in  instructing  tbe 
Jury.  No  such  contention  is  made  in  this 
court  by  appellant's  counsel.  We  have,  how- 
ever, examined  the  Instructions  and  find  no 
error  in  them. 

Tbe  record  furnishing  no  ground  for  a  re- 
versal, tbe  Judgment  Is  affirmed. 


LOUISVILLE,  H.  &  ST.  U  R.  CX).  r.  DAVIS. 

(Conrt  of  Appeals  of  Kentucky.    Jan.  8,  1908.) 

1.  APFBAIi— FOKMXB     OPINION  —  GOI(CI.tVBIVK- 
RBSS. 

A  decision  on  appeal  in  a  personal  injurr 
action  that  plaintiff  was  not  a  trespasser,  and 
was  not  guilty  of  contributory  negligence,  is 
conclusive  on  a  subsequent  appeal  upon  the 
same  facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Ehror,  M  4358^368.] 

2.  Evidence— DECi.ABATions—ADUissiBii.iTT. 

In  a  personal  injury  axrtion  against  a  rail- 
way company,  evidence  that  an  hour  after  the 
accident  the  engineer  stated  he  was  sorry  he 
did  not  see  plaintiff  in  time  to  ring  the  bell 
or  blow  the  whistle  was  inadmissible  as  part 
of  the  res  gestae,  but  was  competent  to  contra- 
dict the  engineer,  who  had  testified  that  he  did 
not  make  sudi  statement. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  865.] 

8.  RAII.B0AD8— iNjrntT  TO  Person  on  Track 

— 'EVIDKNCK. 

In  a  personal  injury  action,  an  allegation 
that  the  engineer,  without  ringing  the  bell, 
blowing  the  whistle,  or  giving  plaintiff  any 
warning,  negligently  ran  the  engine  against  her, 
allowed  her  to  show  any  nwligoice  in  operating 
the  engine,  whether  in  fainng  to  give  the 
customary  signals  or  to  keep  a  lookout. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads.  <  1115.] 

4.  SaICK— LlABILITT. 

If  injuTT  to  one  crossing  a  railrray  track 
was  caused  by  an  engineer's  failura  to  koer  • 
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lookoat,   she   can   recover   from    the   company 
therefor. 

[Ed.  Note.— For  cases  in  point,  aea  Oeot  Dig. 
vol.  41,  Railroads,  fS  988-1005.] 

5.  Triai,  —  iNBTBnonoNS  —  loNOBiiia      B>vi- 

OENCE. 

In  an  action  against  a  railway  company 
for  injary  to  one  crossine  a  track,  it  was  proper 
to  refnse  an  instruction  Timitine  plaintiffs  right 
to  recover  to  the  sole  ground  that  the  engineer 
was  negligent  in  failing  to  give  signals,  where 
the  pleading  alleged,  and  the  evidence  tended  to 
show,  other  negfigence. 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  46k  Trial,  SS  613-^23.] 

6.  APPKAI/— RXVIKW — VKBDICT  —  CORCLUSIVK- 
NI88. 

That  the  weight  of  the  evidence  was  on 
the  unsnccessfnl  party's  side  will  not  authorize 
setting  aside  the  judgment  on  appeal,  since  it 
may  only  be  reversed  as  against  the  evidence, 
where  there  is  no  proof  to  sustain  the  verdict 
or  it  is  flagrantly  against  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  3,  Appeal  and  Error,  §{  3928^3943.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  officially  reported." 

Personal  Injury  action  by  Sarah  Davis 
against  the  LonlsviUe,  Henderson  &  St  Louis 
Railroad  Company.  From  a  Judgment  for 
plalntur,  defendant  appeals.     Affirmed. 

Helm  &  Helm  and  teaman  &  Yeaman,  for 
appellant  Robert  D.  Vance,  John  F.  Lockett 
and  J.  W.  Johnson,  for  appellee. 

SETTLE,  J.  Appellee  recovered  of  appel- 
lant in  the  court  below  a  verdict  and  Judg- 
ment for  $1,800  for  personal  Injuries  received 
at  BvansvIUe,  Ind.,  from  an  engine  or  Its 
tender,  which  the  engineer  in  charge  thereof 
is  alleged  to  have  negligently  run  against  her 
as  she  was  attempting  to  cross  the  track  upon 
which  It  was  moving.  This  Is  the  second  ap- 
peal in  the  case.  The  first  appeal,  which  was 
prosecuted  by  appellee  (plaintiff  in  the  court 
below),  resulted  In  a  reversal  (see  Davis  ▼.  L. 
H.  &  St  Louis  R.  R.  Co.,  97  S.  W.  1122,  30 
Ky.  Law  Rep.  172);  and,  as  the  opinion  on 
that  appeal  contains  an  elaborate  statement  of 
the  facts  connected  with  the  accident  whereby 
appellee  received  the  Injuries  complained  of. 
It  will  be  unnecessary  to  here  repeat  them. 

The  .first  reason  urged  for  a  reversal  is 
that  the  evidence  of  appellee  did  not  author- 
ize a  recovery,  and  that  the  trial  could  should 
have  peremptorily  Instructed  the  Jury  to  find 
for  appellant  at  the  conclusion  of  her  evi- 
dence, as  requested  by  it  It  Is  sufficient  to 
«ay  that  this  contention  was  rejected  by  this 
court  In  the  former  opinion,  which  upon  the 
same  facts  held  that  appellee  was  not  a  tres- 
passer at  the  time  and  place  she  received 
tbe  Injury,  and  that  her  testimony  did  not 
-warrant  the  conclusion  that  she  was  guilty 
of  such  contributory  negligence  as  would 
Justify  a  nonsuit  It  is  a  rule  of  this  court 
that,  on  the  second  appeal  of  a  case,  the  opin- 
ion on  the  first  appeal  Is  the  law  of  the  case, 
and  must  be  strictly  adhered  to.  Brlght's 
Ex'r  V.  Brlgbf  B  Legatees,  99  S.  W.  001, 30  Ky. 
Law  Rep.  834. 
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It  is  Insisted  In  the  second  place,  that  tbe 
lower  court  erred  in  permitting  Mrs.  Mus- 
grave,  Davis  and  others  to  testify  as  to  the 
admission  of  Engineer  Evans,  made  an  hour 
after  tbe  accident,  that  he  "was  sorry  be  did 
not  see  appellee  in  time  to  ring  the  bell  or 
blow  tbe  whistle."  The  effect  of  the  testi- 
mony in  question  was  to  contradict  Evans, 
who  had  testified  on  cross-examination  tlj'at 
he  did  not  make  the  above  statement  The 
evidence  was  inadmissible  as  substantive  tes- 
timony, being  too  remote  from  tbe  accident 
to  constitute  a  part  of  the  res  gestae,  but  It 
was  competent  to  contradict  and  thereby  af- 
fect, tbe  credibility  of  Evans,  and  the  court 
In  apt  language  admonished  tbe  Jury  that  It 
could  be  considered  by  them  only  for  the  lat- 
ter purpose.  Its  admission,  therefore,  was 
not  error.  Counsel  for  appellant  further  con- 
tend that  tbe  lower  court  erred  In  giving  to 
the  Jury  as  tbe  law  of  the  case  instructions 
Nos.  1,  2,  3,  which  allowed  appellee  to  re- 
cover If  her  injuries  were  caused  by  a  failure 
on  the  part  of  tbe  engineer  to  keep  a  look  out 
for  the  protection  of  persons  crossing  appel- 
lant's track  at  tbe  time  and  place  of  the  ac- 
cident; it  being  Insisted  that  the  only  negli- 
gence alleged  in  tbe  petition  was  the  failure 
of  tbe  engineer  to  give  any  signal  from  the 
engine  of  its  approach.  The  contention  is 
based  upon  the  rule  that.  If  a  plaintiff  specif- 
ically alleges  an  act  of  negligence  as  causing 
bis  Injury,  he  cannot  recover  upon  proof  of 
a  different  act  of  negligence.  The  rule  in 
question  is  well  recognized  by  the  courts; 
but  It  cannot  be  Invoked  in  this  case,  for  we 
think  the  language  of  the  petition  does  not, 
as  claimed  by  counsel  for  appellant,  confine 
the  negligence  resulting  in  appellee's  Injury 
to  tbe  mere  failure  of  the  engineer  to  give 
signals  of  the  approach  of  the  engine.  The 
averment  of  the  petition  on  this  point  Is: 
"The  said  engineer  negligently  and  carelessly, 
and  wltbout  ringing  the  bell  or  blowing  the 
whistle,  or  giving  the  plaintiff  any  warning 
of  any  kind,  •  •  •  ran  the  engine  against 
the  plaintiff  and  knocked  her  senseless  and 
violently  to  the  ground,  whereby  she  was  seri- 
ously bruised  and  Injured,"  etc.  Thus  It  will 
be  seen  that  tbe  language  employed  Is  broad 
enough  to  embrace  any  negligence  on  tbe 
part  of  tbe  engineer  in  operating  the  engine, 
whether  In  falling  to  give  the  customary  sig- 
nals or  to  keep  a  lookout  in  advance  of  the 
moving  engine.  Tbe  opinion  on  the  former 
appeal  placed  this  construction  upon  the  lan- 
guage of  the  petition,  for  It  is  therein  said: 
"We  are  of  the  opinion  that  this  case  should 
have  gone  to  the  Jury  under  proper  instruc- 
tions, as  it  cannot  be  assumed  that  the  Injury 
would  have  happened  If  appellee  had  per- 
formed Its  duty  in  keeping  a  look  out  or  giv- 
ing warning  of  the  approach  of  the  train." 
The  Instructions  complained  of  authorized  the 
Jury  to  find  for  appellee  If  her  Injuries  re- 
sulted from  the  negligence  of  the  engineer  ei- 
ther In  falling  to  keep  a  look  out  or  to  give 
signals  of  the  approach  of  the  engine  to  the 
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place  of  tbe  accident  by  tbe  blowing  of  Its 
whistle  or  ringing  of  Its  bell.  There  was 
some  testimony  on  the  part  of  appellee  to  the 
effect  that  the  engineer  was  guilty  of  neg- 
ligence In  each  of  these  particulars.  The 
court  did  not  err,  therefore,  In  Instructing 
the  jury. 

We  are  also  of  the  opinion  that  there  was 
ne  error  In  the  refusal  of  the  court  to  give 
the  instruction  asked  by  appellant  as  It  con- 
fined the  right  of  appellee  to  recover  to  the 
sole  ground  that  the  engineer  must  have  been 
guilty  of  negligence  in  falling  to  give  signals 
of  the  m'ovement  of  the  engine. 

Appellant  further  contends  that  the  Judg- 
ment should  be  reversed  upon  the  ground  that 
the  verdict  of  the  jury  was  flagrantly  against 
the  evidence.  Such  is  not  our  view  of  the 
matter.  There  was  some  testimony  In  ap- 
pellee's behalf  tending  to  show  that  her  in- 
juries were  caused  by  tbe  n^llgence  of  tbe 
engineer  In  one  or  both  of  the  particulars 
complained  of,  while  appellant's  testimony 
all  conduced  to  prove  that  her  Injuries  were 
caused  solely  by  hec  own  negligence  in  at- 
tempting to  get  upon  the  track  in  front  of  a 
moving  engine,  which  she  saw  or  could  have 
seen  by  the  use  of  ordinary  care  in  ample 
time  for  her  protection.  It  may  be  that 
the  weight  of  the  evidence  was  on  the  side 
of  tbe  appellant;  but  that  fact  will  not  au- 
thorize this  court  to  disturb  the  verdict  or 
judgment.  We  cannot  reverse  the  judgment, 
unless  convinced  that  there  was  no  proof  up- 
on which  to  rest  the  verdict,  or  that  It  was 
flagrantly  against  the  evidence. 

The  case  having  been  submitted  to  the  Jury 
upon  the  facts  and  under  proper  instructions 
from  the  court,  their  decision  must  upon  the 
record  before  us  be  permitted  to  stand. 

Wherefore  the  judgment  is  alDrmed. 


CWMMONWEAI/TH  v.  PETER,  County 
Judge. 

(Court  of  Appeals  of  Kentucky.    Jan.  8,  1908.) 

PBOHiBmon— Adequacy  of  Othkb  Bekedt. 

Prohibition  does  not  lie  to  restrain  a  coan- 
tj  judge  from  entering  orders  requirine  audi- 
tor's agents  to  verify  statements  filed  m  pro- 
ceedings against  taxpayers  who  had  omitted  to 
list  property  for  taxation;  the  remedy  by  ap- 
peal oeing  adequate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  40.  Prohibition,  §  5.] 

"Not  to  be  officially  reported." 

Application  for  prohibition  by  the  common* 
wealth  against  Arthur  Peter,  county  Judge, 
to  restrain  resi>ondent  from  enterbug  orders. 
Petition  dismissed. 

M.  J.  Holt,  for  the  Commonwealth. 

O'REAR,  O.  J.  In  a  proceeding  In  the 
county  court  by  an  auditor's  agent  against  a 
taxpayer  who  it  Is  alleged  had  omitted  to  list 
certain  of  its  property  for  taxation  the  coun- 
ty court  ruled  the  auditor's  agent  to  verify 


the  statement  filed  by  him  and  which  tbe  tax- 
payer was  required  to  defend.  The  auditor's 
agent  declining  to  TerlQr  the  statement,  the 
proceeding  was  dismissed.  Application  is 
now  made  to  this  court  for  a  writ  of  prohibi- 
tion against  the  county  judge  to  restrain  him 
from  entering  similar  orders  in  other  cases 
of  the  same  nature.  The  auditor's  agent  con- 
tends that  the  statemoit  required  to  be  filed 
by  the  sitatute  is  not  a  pleading  required  by 
the  Code,  and  need  not,  therefore,  be  veri- 
fied, and  that  the  county  court  Is  exceeding 
Its  authority  in  ordering  to  the  contrary. 
Whether  the  auditor's  agent  Is  correct  in 
his  contention  as  to  the  necessity  for  a  veri- 
fication of  the  statement,  we  are  of  (pinion 
that  the  remedy  is  by  appeal  to  the  circuit 
court,  and  thence  to  this  court.  If  the  audi- 
tor's agent  Is  not  satisfied  with  the  rulings 
on  the  practice.  The  county  court's  action  In 
tbe  matter  is  a  fair  exercise  of  judicial  in- 
terpretation, and,  although  it  may  have  erred, 
an  adequate  and  simple  remedy  is  afforded 
by  appeal.  There  Is  no  such  urgency  as 
would  warrant  this  court's  interfering  with 
an  Inferior  tribunal  In  such  matters  of  prac- 
tice. 

The  motion  for  preliminary  writ  ia  denied, 
and  the  petition  dismissed. 


COMMONWEALTH  ex  reL  TANNER,  Reve- 
nue Agent,  V.  AMES. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1908.) 

Taxation— CoBPORATK  Stock— Assessiient. 

Shares  of  stock  of  business  or  trading  cor- 
porations required  to  list  and  pay  taxes  on  their 
property  are  not  subject  to  taxation  in  the 
hands  of  the  individual  owners. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Taxation,  fi  221.] 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth,  l^  li.  P. 
Tanner,  revenue  agent  against  F.  A.  Ames. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Afltemed. 

L.  P.  Tanner,  for  appellant  J.  D.  Atchi- 
son, for  appellee. 

LASSINQ,  J.  This  appeal  Involves  the 
right  of  the  state  to  tax  the  shares  of  stock 
In  a  business  or  trading  corporation.  The 
same  question  was  before  us  in  the  cases  of 
(Commonwealth  v.  Steele,  104  S.  W.  687,  and 
Commonwealth  v.  Hl<*man,  104  S.  W.  687, 
appealed  from  Daviess  circuit  court  and  re- 
cently decided.  It  was  there  held  that  in  all 
corporations  which  are  not  required  to  report 
to  the  auditor,  but  which  are  required  to  list 
and  pay  taxes  upon  their  property,  the  shares 
in  the  hands  of  their  individual  owners  are 
not  subject  to  taxation.  And  the  lower  court 
having,  In  this  case,  so  held,  the  judgment  is 
afllrmed  on  tbe  authority  of  tbe  cases  above 
referred  to. 
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BASTEEN    KENTUCKY    TELEPHONE    ft 

TELEGRAPH  CO.  v.  HARDWICK  et  aL 
(Court  of  AppeaU  of  Kentncky.    Jan.  8,  1908.) 

1.  Telephones  —  Oonstbdcjtion  and  Main- 
tenancb— compant'8  dutt. 

A  telephone  subscriber  is  presomed  to  know 
that  his  telephone  is  apt  to  get  out  of  order, 
and  that  a  line  running  uirough  the  country  may 
■ometimes  get  down,  and,  though  a  telephone 
ccMnpany  must  use  ordinary  care  in  constructing 
and  maintaining  its  line,  it  is  not  liable  for  in- 
terruptions not  prereotable  by  ordinary  care. 

2.  Same. 

Plaintiffs  advanced  the  cost  of  extending  a 
telephone  line,  guaranteeing  the  company  a  cer- 
tain number  of  subscribers.  The  company  agreed 
to  deliver  service  receipts  to  plaintiffs,  the  face 
Talue  thereof  to  be  credited  on  the  company's 
debt  for  the  money  advanced.  Held,  that  the 
company  was  bound  to  plaintiffs  to  use  ordinary 
care  to  maintain  its  line  in  order,  and,  if  it  fail- 
ed to  do  80,  it  is  liable  to  plaintiffs  for  dam- 
ages in  the  amount  that  the  rents  were  reduced 
through  the  company's  negligence,  to  be  credited 
on  the  company  s  debt  to  them. 
8.  Sauk— Deductions. 

A  telephone  subscriber  is  only  entitled  to  a 
deduction  fcom  his  bill  on  account  of  interrupted 
service  for  interruption  after  the  expiration  of 
a  reasonable  time  after  the  company  has  notice 
<^  the  trouble. 

Appeal  from  Circuit  Court,  Powell  County. 

"Not  to  be  offldally  reported." 

Action  by  J.  H.  Hardwlck  and  anotber 
against  the  Eastern  Kentucky  Telephone  & 
Telegraph  Company.  From  a  Judgment  for 
plaintiffB,  defendant  appeals.  Beversed  and 
remanded. 

John  D.  Atkinson  and  Henry  Watson,  for 
appellant    C.  F.  Spencer,  for  appellees. 

HOBSON,  J.  On  Marcb  24,  1906,  J.  H. 
Hardwlck  and  E.  H.  Fuller  of  Staunton, 
Ky.,  made  a  contract  with  the  Eastern  Ken- 
tucky Telephone  &  Telegraph  Company,  by 
-which  It  agreed  to  construct  a  telephone  line 
of  at  least  10  wires  from  Its  exchange  in 
Clay  City  to  the  town  of  Staunton  and  a 
little  beyond,  for  the  purpose  of  supplying 
the  citizens  of  Staunton  and  the  vicinity 
with  telephone  connections,  and  to  maintain 
same  during  the  life  of  the  contract.  Hard- 
wlck and  Fuller  guaranteed  that  the  com- 
pany would  have  as  many  as  20  regular  sub- 
scribers, who  would  pay  $1.60  a  month  for  a 
residence  and  $2.50  a  mouth  for  a  business 
taouse.  They  also  agreed  to  furnish  a  suffi- 
cient sum  of  money  to  pay  the  actual  ex- 
penses of  building  and  equipping  the  line, 
and  on  this  they  were  to  have  Interest  at  6 
per  cent  The  company  was  to  make  out  the 
receipts  for  the  use  of  the  telephones  and  de- 
liver them  to  Hardwl<^  and,  upon  delivery 
of  the  receipts,  it  was  to  be  credited  on  the 
debt  for  the  money  advanced.  This  was  to 
continue  until  the  debt  and  Interest  was  thus 
paid.  Hardwlck  and  Fuller  furnished  some- 
thing over  $14200.  The  line  was  built  and 
pnt  in  operation  abont  September  1,  1906. 
The  company  about  November  1st  made  out 
receipts  and  delivered  them  to  Hardwlck. 
Tha   receipts  amounted  to  something  over 


$400,  and  were  for  a  year's  rent  of  the  tele- 
phones. In  February,  1907,  Hardwlck  and 
Fuller  brought  this  suit  against  the  company 
to  recover  the  money  they  had  advanced,  on 
the  ground  that  the  company  had  failed 
properly  to  maintain  the  telephone  line,  and 
had  permitted  the  line  and  the  boxes  to  be 
out  of  repair  to  such  an  extent  as  to  de- 
stroy the  value  of  the  telephones.  An  an- 
swer was  filed,  and  the  case  was  heard  be- 
fore a  Jury  who  found  for  the  plaintiffs; 
and,  the  court  having  entered  Judgment  on 
the  verdict  the  defendant  appeals. 

The  evidence  Is  not  sufficient  to  support 
the  Judgment  It  shows  substantially  that 
there  was  little  or  no  trouble  until  after  bad 
weather  came  in  winter,  and  that  the  trouble 
then  was  Incidental  to  the  fact  that  It  was 
a  new  line,  a  part  of  which  ran  through 
lands  where  the  poles  settled  and  the  wires 
got  wrong.  The  company  had  its  headquar- 
ters at  Mt  Sterling,  and,  while  there  was 
delay  In  some  cases  In  remedying  defects. 
It  was  due  to  the  situation  of  things,  and 
there  was  nothing  to  indicate  fraud  or  bad 
faith.  A  subscriber  to  a  telephone  must 
know  that  It  is  liable  to  get  out  of  order  and 
that  a  line  running  through  the  country 
must  In  winter  be  exi)ected  sometimes  to  get 
down.  The  company  is  bound  to  use  ordi- 
nary care  In  constructing  and  maintaining 
Its  line,  but  It  Is  not  responsible  for  those 
Interruptions  which  may  not  be  prevented  by 
ordinary  care.  The  proof  shows  conclusive- 
ly that  the  subscribers  should  all  pay  for 
their  telephones,  except  when  the  service  was 
Interrupted,  and  the  company  had  failed  to 
remedy  the  trouble  within  a  reasonable  time 
after  It  had  notice  of  the  trouble.  Most  of 
the  subscribers  seem  willing  to  settle  If  a 
reasonable  credit  is  given  them;  but  not- 
withstanding this  Hardwlck  collected  noth- 
ing. 

The  company  was  botmd  to  Hardwlck  and 
Fuller  to  use  ordinary  care  to  keep  and 
maintain  Its  telephones  and  lines  in  order, 
and,  if  it  failed  to  exercise  such  care.  It  Is 
liable  to  Hardwlck  and  Fuller  for  the  dam- 
ages they  thereby  sustained.  The  measure  of 
damages  Is  the  amount  that  the  rents  were 
reduced  by  reason  of  the  negligence  of  the 
company.  As  this  will  necessitate  an  ac- 
counting with  each  customer,  the  case  should 
be  transferred  to  equity  and  referred  to  the 
commissioner  to  ascertain  what  reductions 
the  several  customers  were  entitled  to  under 
the  principles  we  have  Indicated;  and  Judg- 
ment should  be  rendered  against  the  com- 
pany In  favor  of  Hardwlck  and  Fuller  for 
the  amount  of  the  deductions.  But  no  de- 
duction will  be  allowed  except  where  the 
company  failed  to  remedy  the  defect  In  a 
reasonable  time  after  it  had  notice  of  the 
trouble.  If  a  defect  existed  and  it  bad  no- 
tice of  it  and  failed  In  a  reasonable  time 
thereafter  to  remedy  it  then  from  the  end 
of  such  reasonable  time  the  deduction  should 
be  computed.    The  sum  recovered  herein  by 
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plaintiffs  must  stand  as  a  credit  on  tbelr 
debt  and  Interest 

Judgment  reversed,   and  cause  remanded 
(or  further  proceedings  consistent  berewitb. 


BROOKS  V.  EBLBN  et  al. 
(Oourt  of  Appeals  of  Eentudcy.    Jan.  8,  1908.) 

1.  Bankbuptct— Exemptions. 

The  court  of  baoliruptcy  has  no  jurisdiction 
of  exempt  property,  except  to  set  it  aside  to 
the  bankrupt,  and  the  rights  of  creditors  to  sub- 
ject the  same  to  their  debts  must  be  determined 
m  the  state  court 

2.  Same  —  DiscHABGK  is  Barkbuftot  —  Br- 

rKCT. 

A  creditor  having  no  lien  at  the  time  of  the 
debtor's  discharge  in  banlcruptcy  cannot  subject 
to  his  debt  land  acquired  by  the  debtor  after 
the  creation  of  the  debt,  occupied  by  him  as  his 
residence,  and  set  aside  by  the  banlcruptcy  court 
as  exempt. 

Appeal  from  Circuit  Gonrt,  Henderson 
County. 

"To  be  ofBcially  reported." 

Action  by.  A.  Brooks  against  Rufus  Eblen 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Robt.  D.  Vance  and  Jno.  F.  Lockett,  for  ap- 
pellant   Lockett  &  Worsham,  for  appellees. 

HOBSON,  J.  On  February  6,  1896,  Rufus 
Eblen  executed  to  A.  Brooks  Ms  promissory 
note.  On  October  20,  1902,  Eblen  purchased 
a  tract  of  land  upon  which  he  resided  with 
his  family.  On  September  6,  1904,  he  was 
adjudged  a  bankrupt  and  on  November  12, 
1904,  he  received  a  discharge  in  bankruptcy 
from  all  his  debts.  The  tract  of  land  re- 
ferred to  was  set  apart  in  the  bankruptcy 
proceeding  as  his  homestead.  On  November 
14.  1905,  Brooks  filed  this  suit  in  the  Hen- 
derson circuit  court  against  Eblen,  in  which 
he  set  np  the  foregoing  facts  and  sought  to 
subject  the  tract  of  land  to  his  debt  on  the 
ground  that  It  was  purchased  after  bis  debt 
was  created.  Eblen  relied  upon  his  dis- 
charge In  bankruptcy,  the  circuit  court  sus- 
tained the  defense,  and  Brooks  appeals. 

As  Brooks'  debt  was  created  before  the 
purchase  of  the  homestead,  he  may  subject 
it  to  his  debt  In  this  proceeding,  unless  he 
is  barred  of  that  right  by  the  discharge  of  the 
debtor  In  bankruptcy.  Exempt  property  Is 
never  in  the  court  of  bankruptcy.  The  title 
to  it  remains  in  the  bankrupt  The  court 
of  bankruptcy  has  no  Jurisdiction  of  it,  ex- 
cept to  set  it  aside  to  the  bankrupt  All 
questions  as  to  the  rights  of  creditors  to  sub- 
ject such  property  must  be  determined  in 
the  state  courts  of  competent  Jurisdiction. 
Brandenburg  on  Bankruptcy,  (  185.  In  the 
case  of  Lockwood  v.  Eizchange  Bank,  190  U. 
S.  294,  23  Sup.  Ct  751,  47  L.  Ed.  1061,  It  was 
tield  by  the  United  States  Supreme  Court  that 
a  creditor  holding  a  note  which  waived  the 
homestead  could  not  subject  the  homestead 
in  th»  bankruptcy  proceedings,  but  that  the 


bankruptcy  court  should  postpone  the  dis- 
cbarge of  the  bankrupt  for  a  reasonable  time 
to  allow  the  creditor  to  Institute  In  the  state 
court  such  proceedings  as  were  necessary  to 
make  eftectlve  the  creditor's  rights;  and  in 
that  case  the  judgment  of  the  Circuit  Court 
was  reversed,  with  directions  to  it  to  confirm 
the  assignment  of  the  homestead  and  to  with- 
hold the  discharge  of  the  bankrupt  until  a 
reasonable  time  bad  elapsed  for  the  excepting 
creditor  to  assert  his  rights  in  a  state  tri- 
bunal. We  regard  that  case  as  conclusive 
here,  as  we  cannot  assume  that  the  Supreme 
Court  would  have  directed  the  discharge  of 
the  bankrupt  to  be  withheld  unless  in  its 
opinion  the  discharge  of  the  bankrupt  would 
have  been  a  bar  to  the  creditor's  proceeding 
in  the  state  court 

In  Powers  Dry  Goods  Co.  v.  Nelson,  10  N. 

D.  580.  88  N.  W.  703,  58  L.  R.  A.  770,  before 
the  bankrupt  was  discharged,  and  after  the 
proceeding  in  bankruptcy  was  begun,  the 
creditor  took  out  an  attachment,  which  was 
levied  upon  exempt  property.  It  was  held 
that  the  subsequent  discharge  of  the  debtor 
did  not  discbarge  the  Hen  created  by  the  at- 
tachment, and  that  the  property  might  be 
thereafter  subjected,  although  the  debtor  had 
been  afterwards  discharged  in  bankruptcy. 
In  McKenney  v.  Cheney,  118  Ga.  387,  45  S. 

E.  433,  the  creditor  had  a  Judgment  Hen  upon 
the  property,  and  the  debtor  was  adjudged  a 
bankrupt;  In  Bell  v.  Dawson  Co.,  120  Ga. 
628,  48  S.  E.  150,  the  creditor  began  bis  suit 
in  the  state  court  and  had  the  property 
placed  in  the  hands  of  a  receiver,  while  the 
bankruptcy  court  had  held  up  the  debtor's 
discharge  in  bankruptcy.  In  Flint  v.  Chn- 
loupka  (Neb.)  Ill  N.  W.  465,  the  creditor  had 
brought  his  suit  to  set  aside  a  fraudulent 
conveyance  a  year  before  the  debtor  was  ad- 
Judged  a  bankrupt  Adjudication  in  bank- 
ruptcy and  the  discharge  of  the  debtor  from 
his  debts  by  the  bankruptcy  court  do  not  af- 
fect the  liens  of  creditors,  except  as  provided 
by  the  bankrupt  act.  But  here  the  creditor 
had  no  Hen  when  the  debtor  was  discharged. 
He  simply  bad  a  debt  as  to  which  certain 
property  was  not  exempt  which  was  exempt 
as  to  other  debts  created  after  its  purchase. 
The  question  of  exemptions  was  necessarily 
incidental  to  the  existence  of  the  debt,  and, 
when  the  debt  was  discharged  before  any  lien 
had  been  acquired  on  the  property,  the  right 
to  enforce  the  debt  was  lost 

Judgment  affirmed. 

JACQUES  T.  CITY  OF  LOUISVILLE. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  8,  1908.) 
1.  MoNiciPAi,  Corporations  —  Contracts  — 

COUNCII-MEN     iNTKRESTEn— StJlT    TO    ENJOIN 

Patmknt—E>vidence— Weight. 

Evidence  in  a  suit  to  enjoin  payment  by  a 
city  for  printing  held  to  show  the  company  with 
which  it  contracted  tberefor  was  merely  a  dp- 
vice  in  an  attempt  to  evade  Ky.  St  1908.  i 
2TG8,  making  void  ctmtracts  l>etween  a  city  and 
a  corporation  where  a  member  of  the  cooncil  i» 
an  officar  or  employs  of  such  corporation. 
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^  Sauk. 

Ky.  St  190S,  S  2768,  making  void  contract* 
between  a  city  and  a  corporation  where  a  mem- 
ber of  the  council  is  an  officer  or  empIoy6  of 
such  corporation,  must  be  reasonably  construed 
to  prevent  its  evasion  by  a  mere  device. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  36,  Municipal  Corporations,  §8  657-664.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
^,  Chancery  Branch,  First  Division. 

"Xot  to  be  officially  reported." 

Suit  by  Charles  N.  Jacques  against  the  city 
of  Louisville.  From  a  Judgment  dismissing 
the  petition,  plaintiff  appeals.  Reversed  and 
remanded. 

C.  R.  Dinwiddle,  for  appellant.  Edward 
G.  Hill,  for  appellee. 

HOBSON,  J.  Section  2768,  Ky.  St  1903, 
■which  is  a  part  of  the  act  for  the  govern- 
ment of  cities  of  the  first  class.  Is  as  fol- 
lows: "Members  of  tbe  general  council  shall 
bold  their  office  for  two  years  after  the  elec- 
tion. They  shall  be  at  least  twenty  five  years 
of  age,  and  shall  be  housekeepers  or  owners 
of  real  estate  in  tbe  clty>  They  shall  hold 
no  other  civil  office.  They  shall  not  be  di- 
rectly or  Indirectly  Interested  In  any  con- 
tract with  said  city,  or  In  any  application 
therefor,  or  a  candidate  for  or  hold  any  office 
or  employment  for  pay  In  any  company  or 
corporation  which  holds  or  Is  an  applicant 
for  any  contract  with  the  dty.  Stock  hold- 
ers In  corporations  may  be  eligible,  but  shall 
not  vote  on  or  Interfere,  directly  or  Indirect- 
ly, with  any  matters  or  questions  affecting  a 
contract  between  such  company  and  the  city, 
or  Its  right  or  duty  under  the  same.  No  per- 
son while  In  arrears  to  the  city  for  money 
collected  shall  be  a  member  of  the  general 
council.  Before  any  member-elect  shall  take 
his  seat  In  either  board,  be  shall  make  an 
oath  or  affirmation  that  he  has  the  qualifica- 
tions and  Is  free  from  the  disqualifications 
prescribed  herein."  In  Nunemacher  v.  City 
of  Louisville,  88  Ky.  334,  32  S.  W.  1091,  the 
validity  of  a  contract  between  the  city  of 
Louisville  and  the  Courier  Journal  Job  Print- 
ing Company  was  assailed  because  a  mem- 
ber of  the  general  council  of  the  city  held  an 
office  for  pay  In  the  printing  company  at  the 
time  the  contract  was  made.  The  court  held 
the  contract  void.  Construing  the  section 
above  quoted,  It  said:  "In  our  opinion  the 
effect  of  this  section  Is  to  render  void  con- 
tracts between  the  city  and  any  person  who 
is  a  member  of  the  council,  or  between  the 
city  and  any  corporation  which  has  a  mem- 
ber of  tbe  council  for  one  of  Its  officers  or 
paid  employes.  When  so  construed  It  be- 
comes, In  fact,  merely  declaratory  of  com- 
mon-law principles  on  this  subject" 

Prevlons  to  May  12,  1906,  the  Bradley  & 
Gilbert  Company  was  doing  printing  for  the 
city  of  Louisville  under  a  contract  made  with 
tbe  general  council.  George  B.  Coder  was 
a  member  of  tbe  general  council  and  chair- 
man oi  the  printing  committee.  He  was  also 
the  salaried  bookkeeper  of  tbe  Bradley  &  Gil- 


bert Company.  Chaa.  N.  Jacques,  a  citizen 
and  taxpayer  of  the  city  of  Louisville, 
brought  a  suit  to  restrain  the  city  and  Its  of- 
ficers from  paying  the  Bradley  &  Gilbert 
Company  for  supplies  furnished  the  city,  up- 
on tbe  ground  that  the  contract  was  void  un- 
der the  statute.  On  May  12,  1906,  the  chan- 
cellor In  an  elaborate  opinion  gave  Judgment 
as  prayed  In  the  petition.  Thereupon  a  con- 
tract was  made  by  the' city  with  Theodore 
W.  Powell  &  Co.  for  certain  printing,  and 
Jacques  filed  this  suit  to  enjoin  payment  un- 
der the  contract,  on  tbe  ground  that  Theo- 
dore W.  Powell  &  Co.  was  but  another  name 
for  the  Bradley  A  Gilbert  Company.  On  a 
preliminary  bearing  before  a  special  judge 
an  Injunction  was  granted  as  prayed;  but, 
on  final  hearing  before  another  special  Judge, 
the  Injunction  was  dissolved  and  the  petition 
dismissed.     The   plaintiff   appeals. 

Theodore  W.  Powell  Is  the  superintendent 
of  the  Bradley  &  Gilbert  Company.  He  Is  al- 
so a  stockholder  In  that  company.  He  is 
Theodore  W.  Powell  4  Co.  Under  tbe  con- 
tract between  tbe  city  and  Theodore  W.  Pow- 
ell &  Co.,  tbe  printing  has  been  done  by  the 
Bradley  &  Gilbert  Company  as  before.  The 
work  has  been  delivered  to  the  city  some- 
times In  the  wagon  of  the  Bradley  &  Gil- 
bert Company  and  sometimes  In  a  push 
cart  owned  by  Theodore  W.  Powell  &  Co. 
Powell  undertook  to  show  that  he  had  a 
printing  office  and  was  prepared  to  do  work; 
but  the  proof  on  the  whole  satisfies  us  that 
this  establishment  was  only  a  device  to  evade 
the  statute.  The  presses  and  type  there  were 
brought  there  from  tbe  Bradley  &  Gilbert 
Company.  Powell  was  pressed  to  tell  who 
worked  for  him,  and,  being  so  pressed,  nam- 
ed several  people  who  turned  out  to  be  em- 
ployed by  the  Bradley  ft  Gilbert  Company. 
The  office  of  Theodore  "W.  Powell  was  mov- 
ed several  times,  but  at  none  of  Its  loca- 
tions was  there  In  good  faith  a  inrlnting  es- 
tablishment or  printing  business  curried  on. 
At  one  place  the  boy  In  charge  said  he  was 
there  merely  to  keep  up  a  fire,  at  another 
the  rooms  were  upstairs,  and  were  kept  lock- 
ed during  the  day;  the  entrance  being 
through  a  carpenter  shop.  While  we  do  not 
doubt  that  a  person  who  makes  a  contract 
with  the  city  for  printing  may  sublet  bis 
contract  to  another  or  have  the  work  done 
by  another,  we  do  not  think  that  Is  this  case. 
Powell  was  superintendent  of  the  Bradley  & 
Gilbert  Company.  A  man  named  Pfau  was 
foreman.  Powell  testified  that  he  made  his 
controct  with  Pfau  for  the  printing.  But, 
as  be  was  superintendent  and  Pfau  was  fore- 
man under  him,  we  have  the  case  of  the  su- 
perintendent having  his  work  done  by  bis 
foreman  under  a  contract  with  the  foreman; 
and.  If  the  arrangement  was  not  a  device  to 
evade  the  statute,  there  was  no  need  for  the 
printing  office  to  be  established  In  name 
which  was  not  a  printing  office  in  fact. 
Two  witnesses  testified  that  they  were  in 
the  employment  of  the  Bradley   &   Gilbert 
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Company,  and  while  so  employed  were  sent 
over  to  the  establishment  of  Theodore  W. 
Powell  &  Co.  to  be  at  work  there  while 
the  place  was  being  Inspected  by  a  commit- 
tee of  the  council;  and,  while  Powell  denies 
this,  he  produced  as  part  of  his  examination 
some  cards  and  letter  heads  of  Theodore  W. 
Powell  &  Co.  The  proof  clearly  showed  that 
these  were  printed  by  the  Bradley  &  Gilbert 
Company.  The  statute  must  receive  a  rea- 
sonable construction.  To  permit  It  to  be 
evaded  by  a  mere  device  Is  to  destroy  It 
The  business  of  Theodore  W.  Powell  &  Co. 
was  begun  after  the  chancellor  held  In  the 
first  action  that  contracts  could  not  be  made 
by  the  Bradley  &  Gilbert  Company  with  the 
city,  and  It  was  so  began  for  the  purpose  of 
avoiding  the  effects  of  that  opinion. 

George  Coder  was  a  member  of  the  gener- 
al council  and  chairman  of  the  printing  com- 
mittee. He  was  the  bookkeeper  and  vice 
president  of  the  Bradley  &  Gilbert  Company. 
As  vice  president  he  Is  the  superior  of  Pow- 
ell, the  superintendent;  and  as  bookkeeper 
he  knows  what  the  books  show  as  to  what 
his  company  is  doing.  Coder  and  Powell  are 
both  stockholders  In  the  company.  Powell 
testifies  that  he  had  a  boy  14  years  old,  nam- 
ed Ronth,  In  his  employ,  and  Routh  testifies 
that  he  went  for  his  pay  to  Bradley  &  Gil- 
bert Company.  Telephone  messages  in  re- 
gard to  the  work  were  sent  from  the  city 
hall  to  their  office.  Powell  testifies  he  had 
in  his  employ  a  boy  named  Schmidt,  but  th6 
boy  testifies  that  he  was  paid  by  Bradley  & 
Gilbert  Company.  Powell  testifies  that  Louis 
Pfau  worked  for  him,  bnt  Pfan  says  be 
worked  only  for  the  Bradley  &  Gilbert  Com- 
pany. To  sum  the  evidence  up,  the  presses, 
type,  men,  messages,  letter  heads,  cards,  etc., 
came  from  the  Bradley  &  Gilbert  Company. 
The  weight  of  the  evidence  and  the  circnm- 
stances  sustain  the  plaintiff,  and  the  court 
should  have  perpetuated  the  Injunction. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  Indicated. 


RENICK  V.  MUTUAL  LIFE  INS.  CO.  OP 
NEW  YORK  et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1907.) 

Insubance— Right  to  Pkoceeds— Chanob  of 
Beneficiabt— Patmert  in  Good  Faith. 
Insured,  as  permitted  by  his  {lollcy,  changed 
the  beneficiary,  substituting  his  uncle,  who  had 
no  insurable  interest,  for  his  son;  the  company 
indorsinx  the  change  upon  the  policy.  Upon  in- 
sured's death,  the  uncle  collected  the  amount  of 
the  policy,  the  company  paying  In  good  faith, 
without  notice' that  he  was  not  insured's  cred- 
itor; and  though  plaintiff,  the  son's  guardian, 
who  was  also  insured's  administrator,  claimed 
the  right  to  collect  the  proceeds,  and  also  claim- 
ed an  interest  in  the  policy  for  his  ward,  he 
made  no  demand  upon  the  compnny,  either  as 
administrator  or  guardian,  nor  did  he  notify  it 
that  he  claimed  any  part  of  the  policy,  nor  that 
he  objected  to  the  payment  to  the  named  bene- 
ficiary, who  he  knew  was  taking  steps  to  col- 
lect it ;  but  after  payment  had  l>een  made  as 
guardian  he  sued  the  company  for  the  amount 
ol  the  policy.    Held,  that  ne  could  not  recover. 


Appeal  from  Circuit  Court,  McCrackea 
County. 

"Not  to  be  officially  reported." 

Action  by  G.  T.  Renick,  guardian  of  Henry 
Howard  Simpson,  against  the  Mutual  Life 
Insurance  Company  of  New  York,  on  a  policy 
of  life  insurance.  By  an  amended  petition  it 
was  alleged  that  the  policy  was  issued  by  the 
Equitable  Life  Assurance  Society.  From  a 
Judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Taylor  ft  Lucas,  for  apiiellant  Humphrey 
ft  Humphrey  and  L.  R.  Yeaman,  for  appellees, 

LASSINO,  J.  The  Equitable  Life  Assur- 
ance Society  Issued  a  policy  for  $1,000  upon 
the  life  of  Thomas  E.  Simpson.  In  this  poli- 
cy his  son,  Henry  Howard  Simpson,  was 
named  as  beneficiary.  The  policy  contains 
the  following  clause:  "This  policy  Is  Issued 
with  the  express  understanding  that  the  as- 
sured may  from  time  to  time  daring  Its  con- 
tinuance change  the  beneficiary  or  beneficia- 
ries by  filing  with  the  society  a  written  re- 
quest, duly  acknowledged,  accompanied  by 
this  policy,  such  change  to  take  effect  upon 
the  Indorsement  of  the  same  upon  the  policy 
by  the  society,  provided  this  policy  has  not 
been  assigned  and  notice  of  such  assignment 
recorded  on  the  books  of  the  society,  or. 
If  assigned,  that  all  assignments  shall  have 
been  duly  canceled  or  released  on  the  books 
of  the  society."  Some  two  years  after  this 
policy  was  Issued  the  asisurance  society  re- 
ceived the  following  request  from  the  Insured : 
"I  now  elect.  In  accordance  with  said  policy, 
to  change  the  beneficiary  to  Dr.  Frank  N. 
Simpson,  my  ancle,  Mllbum,  Ky.,  and  I  here- 
by request  yoa  to  indorse  this  change  on  the 
policy  and  return  same  to  Dr.  Frank  N.  Simp- 
son, Mllbum,  Ky."  In  compliance  with  the 
said  written  request  the  society  made  the 
following  Indorsement  upon  the  policy:  "In 
compliance  with  the  written  request  of  the 
assured  duly  acknowledged.  It  Is  hereby  de- 
clared that  the  amount  due  at  the  death  of 
the  assured  shall  be  payable,  not  as  original- 
ly provided  (other  conditions  and  require- 
ments remaining  aochanged),  but  to  his  uncle, 
Frank  N.  Simpson,  if  living;  if  not,  then  to 
the  assured's  executors,  administrators,  or 
assigns.  New  York,  May  28,  1904."  The  poli- 
cy was  returned  to  Dr.  Frank  N.  Simpson, 
the  new  beneficiary,  who  held  It  until  the 
death  of  the' assured,  which  occurred  some 
time  during  the  same  year. 

Appellant,  a  brother-in-law  of  the  assured, 
qualified  as  bis  administrator ;  also  as  guard- 
Ian  of  Henry  Howard  Simpson,  his  son. 
Shortly  after  his  qualification  appellant  learn- 
ed that  Dr.  Frank  N.  Simpson  was  holding 
the  policy  and  claiming  the  right  to  collect 
the  proceeds.  He  thereupon  called  him  and 
learned  that  the  policy  had  not  yet  been  col- 
lected, but  that  proof  of  death  was  being  se- 
cured preparatory  to  collecting  It  Appellant 
thereupon  said  to  Dr.  Frank  N.  Simpson  that 
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be  believed  that  Insured's  son.  Henry  Howard 
Simpson,  was  entitled  to  some  of  the  pro- 
ceeds, bnt  told  him  to  go  ahead  and  collect 
the  policy,  stating  that  he  was  satisfied  that 
he  would  do  what  was  right,  and  the  doctor 
told  appellant  that  he  would.  The  proof  of 
the  death  of  the  assured  was  completed  and 
presented  to  the  company,  whereupon  the  full 
amount  of  the  policy  was  paid  over  to  Dr. 
Frank  N.  Slmi>son,  the  beneficiary  therein  as 
per  Indorsement  Dr.  Simpson  paid  no  part 
ot  this  sum  to  appellant  as  guardian  or  as 
administrator.  Appellant  made  no  demand 
npon  the  society,  as  guardian  or  as  adminis- 
trator of  the  Insured,  for  the  value  of  the 
policy  or  any  part  thereof;  nor  did  he  notify 
the  society  that  he  was  making  any  c^aim, 
as  guardian  or  otherwise,  to  any  part  of  the 
policy,  nor  that  he  objected  to  the  payment 
of  the  policy  to  Dr.  Frank  N.  Simpson.  Some 
time  after  the  payment  of  this  money  by  the 
society  to  Dr.  E'rank  N.  Simpson,  appellant, 
as  guardian  for  Henry  Howard  Simpson, 
brongbt  suit  against  the  society  for  the  full 
amount  of  the  policy.  The  company  answered 
that  It  had  paid  the  full  amount  of  the  policy 
to  the  beneficiary  named  therein,  without 
notice  of  any  claim  on  the  i>art  of  appellant, 
as  guardian  or  otherwise,  and,  having  paid 
same  according  to  the  terms  of  the  policy, 
it  was  discharged  from  further  liability.  The 
trial  court  upon  the  state  of  facts  above  enu- 
merated rendered  the  following  judgment: 
"Upon  the  foregoing  findings  of  fact  the  court 
concluded,  as  matters  of  law,  that  Dr.  Frank 
N.  Simpson  acquired  no  Interest  In  the  policy 
of  Insurance  sued  on  In  this  proceeding,  be- 
cause be  had  no  Insurable  interest  in  the  life 
of  Eidward  Simpson;  bnt  the  court  further 
concludes  that,  by  the  act  of  Edward  Simp- 
son In  changing  the  beneficiary  named  in  said 
policy  from  Henry  Howard  Simpson  to  Frank 
N.  Simpson,  the  said  Henry  Howard  Simpson 
was  divested  of  all  interest  as  the  named 
beneficiary  In  said  policy,  and  concludes  that 
whatever  right  of  action  there  may  be  upon 
said  policy  is  in  the  personal  representative 
of  the  deceased  assured.  Therefore  the  court 
directs  that  this  action  of  O.  T.  Renick,  guard- 
ian of  Henry  Howard  Simpson,  against  the 
Eqnitable  Life  Assurance  Company  of  the 
United  States,  be,  and  the  same  Is,  hereby 
dlsmlsBed." 

The  question  for  determination  here  is  the 
correctness  of  the  finding  and  judgment  of 
the  lower  court  as  to  the  right  of  appellant, 
as  guardian,  to  recover  of  the  company  the 
money  In  question.  Dr.  Frank  N.  Simpson 
was  the  beneficiary  named  In  the  policy,  and 
the  Insurance  company,  having  required  and 
received  the  necessary  proofs  of  death.  In 
good  faith  paid  over  to  him  the  full  amount 
of  the  policy.  But  it  is  Insisted  for  appel- 
lant that.  Inasmuch  as  Dr.  Frank  N.  Simp- 
sm  had  no  insurable  Interest  in  the  life  of 
the  deceased,  therefore  the  assignment  was 
void,   and  did  not   divest   Henry    Howard 


Simpson  of  his  right  as  benefldary  under 
said  policy.  This  contention  amounts  to  a 
denial  of  the  right  of  assured  to  change  the 
beneficiary,  unless  the  new  beneficiary  has  an 
Insurable  Interest  In  the  case  of  Hopkins  v. 
Hopkins'  Adm'r,  92  Ky.  824,  17  8.  W.  864, 
this  court  held  that  in  the  absence  of  a  pro- 
vision in  the  contract  of  insurance  giving  to 
the  insured  the  right  to  change  the  l>ene- 
flciary,  it  could  not  be  done,  bnt  that  the  per- 
son named  as  beneficiary  In  the  policy  had  a 
vested  right  of  which  be  could  not  be  de- 
prived, but  that  where  the  policy  of  Insur- 
ance contained  a  provision  giving  to  the 
assured  the  right  to  change  the  beneficiary, 
then  in  that  event  the  right  of  the  beneficiary 
Is  not  vested,  but  Is  subject  to  that  provision 
in  the  policy.  And  In  the  case  of  WIrgman 
v.  Miller,  98  Ky.  620,  33  S.  W.  937,  la  speak- 
ing of  the  right  of  the  beneficiary  in  a  policy 
which  contained  a  provision  permitting  the 
Insured  to  change  the  name  of  the  benefld- 
ary, this  court  said  that  the  named  bene- 
fldary did  not  have  a  vested  right,  but  had 
a  right  which  vests  "conditionally  only. 
•  •  •  The  right  of  the  one  named  in  the 
policy  Is,  then,  subject  to  be  defeated  by  the 
terms  of  the  very  ctm tract  naming  him  as 
the  beneficiary.  It  is  a  condition  of  the  con- 
tract, and  his  right  Is,  therefore,  subject  to 
It" 

Bnt  it  Is  Insisted  by  appellant  that,  as  the 
request  for  a  change  of  beneficiaries  desig- 
nated the  new  beneficiary  as  the  "uncle"  of 
the  assured,  It  brought  home  to  the  company 
knowledge  that  he  had  no  Insurable  Interest 
in  the  Mfe  of  the  assured,  and  that  the  des- 
ignation of  him  as  beneficiary  was,  there- 
fore, void,  and.  If  void,  that  the  original  des- 
ignation of  his  son,  Henry  Howard  Simpson, 
as  beneficiary  was  left  unaffected.  Many 
cases,  some  from  our  own  and  some  from 
other  courts,  are  cited  In  support  of  this 
contention.  Many  of  these  cases  arose  under 
contracts  of  Insurance  Issued  by  mutual  bene- 
fit associations  or  companies  whose  charters 
expressly  designated  the  names  of  tltose  who 
might  become  beneficiaries  under  the  policy, 
and  In  the  others  the  controversies  were  be- 
tween rival  claimants  over  the  proceeds  of 
polides  which  had  been  paid  into  court,  and 
all  are  readily  distinguishable  from  the  case 
at  bar.  This  court  has  never  held  that, 
where  an  insurance  company  in  good  faith 
has  paid  the  money  to  tiie  beneficiary  des- 
ignated In  the  policy  by  the  assured,  such 
payment  did  not  absolve  the  company  from 
further  IlablHty  under  the  policy;  but  on  the 
contrary,  in  the  case  of  Orlffln's  Adm'r  ▼. 
Kqnltable  Life  Assurance  Society,  119  Ky. 
856,  84  S.  W.  1164,  it  was  expressly  held 
that:  "If  the  evidence  had  shown  that  the 
transactions  were  not  purely  speculative,  or 
the  circumstances  were  not  such  as  to  make 
the  policies  absolutely  void,  as  wagering 
policies,  as,  according  to  the  evidence,  the 
appellee  in  good  faith  settled  the  insurance 
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with  the  persons  named  In  the  policies  as 
beneficiaries,  who  would  be  treated  by  a 
court  of  equity  as  Imving  received  the  same 
as  assignees  or  appointees  for  those  entitled 
thereto,  and  this  settlement  was  made  with- 
out knowledge  on  its  part  that  they  were  no 
creditors  of  the  insured,  and  without  notice 
of  the  claim  of  the  latter's  administrator,  we 
know  of  no  principle  of  law  or  equity  that 
would  compel  it  at  the  suit  of  the  adminis- 
trator to  pay  the  second  time  the  amount  of 
the  policies.  If  the  administrator  has  a 
cause  of  action  against  any  one  for  the  pro- 
ceeds of  the  policies,  It  is  against  the  bene- 
ficiaries named  In  them,  who  received  such 
proceeds,  and  not  appellee."  The  principle 
laid  down  in  the  foregoing  opinion  conclu- 
sively settles  the  claim  and  contention  of 
appellant  in  this  case.  The  company,  in  the 
case  at  bar,  paid  over  to  the  beneficiary  nam- 
ed In  the  policy  the  full 'amount  thereof,  with- 
out notice  of  any  claim  on  the  part  of  appel- 
lant to  the  policy  or  to  any  part  thereof,  and 
without  notice  that  the  beneficiary  was  not 
a  creditor  of  the  Insured,  and  It  would  be 
grossly  inequitable  to  require  it  to  pay  a 
second  time  the  amount  of  the  policy.  The 
facts  in  the  case  at  bar  make  out  even  a 
stronger  case  against  appellant,  for  he  knew 
that  the  beneficiary  was  taking  steps  to  col- 
lect the  amount  of  the  policy,  and  In  the 
possession  of-  this  knowledge  failed  and  neg- 
lected to  notify  the  company  that  he  was 
contemplating  making  claim  to  the  iiroceeds 
of  the  policy  or  any  part  thereof,  and,  hav- 
ing In  silence  waited  until  the  named  bene- 
ficiary has  collected  from  the  company  the 
full  vahie  of  the  policy,  he  cannot  now  be 
beard  to  complain  because  It  has  done  ao; 
nor  can  he  in  conscience  and  good  faith 
ask  that  they  be  again  required  to  pay  the 
amount  of  this  policy  to  his  ward  or  to  him- 
self as  guardian. 

We  do  not  deem  It  necessary  for  the  pur- 
poses of  this  case  to  go  Into  a  consideration 
of  the  question  as  to  whether  or  not  the 
changing  of  the  beneficiary  by  the  assured 
from  his  son,  Henry  Howard  Simpson,  to  his 
uncle,  Dr.  Frank  N.  Simpson,  divested  his 
son  of  any  interest  in  the  policy,  for  the 
reason  that  any  cause  of  action  he  might 
have  would  be  against  Dr.  Frank  N.  Simp- 
son, who  received  the  proceeds  of  the  policy, 
and  not  against  the  appellee  company  here- 
in. The  personal  representative  of  the  as- 
sured was  not  a  party  to  the  suit,  and  no 
question  was  made  or  raised  as  to  whether 
or  not  the  Insured's  estate  had  an  interest  In 
the  policy  in  question;  and,  as  that  question 
Is  not  before  us,  we  do  not  pass  upon  it  fur- 
ther than  to  state  that  under  the  authority 
of  the  case  of  Griffin's  Adm'r  v.  Equitable 
Life  Assurance  Society,  supra,  any  claim  of 
the  administrator  would  necessarily  be 
against  Dr.  Frank  N.  Simpson,  and  not 
against  the  appellee  company. 

For  the  reasons  given,  the  Judgment  of  the 
lower  court  is  affirmed. 


EARLB,  Mayor,  et  al.  r.  LATONIA  AGRI- 
CULTURAL ASS'N. 

(Court  of  Appeals  of  Kentucky.    Dec.  17,  1907.> 

Intoxicatinq  LiquOBS— MuniciFAi.  Regui^- 

TION— DELBOATION   OF  POWKB— LOCAUTT  OF 

Offense. 

Const,  i  143,  authorizes  the  establishnient 
of  a  police  court  in  each  city  and  town  in  the 
state,  with  jurisdiction  over  violations  of  mu- 
nicipal ordinances  and  by-laws  within  the  cor- 
porate limits  Of  the  city  or  town  in  which  It  is 
established.  Ky.  St.  1D03,  §  3490.  subsec.  27, 
authorizes  the  coundl  of  a  cit^  of  the  fourth 
class  to  pass  ordinances  licensing,  permitting, 
and  regulating  or  restraining  the  sale  of  in- 
toxicating liquors  within  the  limits  of  a  city, 
or  restraining  or  prohibiting  the  Rale  thereof 
within  one  mile  of  the  limits  of  such  city. 
Held,  that  an  ordinance  of  a  municipal  corpora- 
tion prohibiting  the  sale  of  intoxicating  liquors 
within  a  half  mile  of  the  corporate  limits,  and 
further  providing  that  any  person  violating  the 
provisions  of  the  ordinance  should,  on  convic- 
tion in  the  police  court  in  the  city,  be  fined,  etc., 
and  making  it  the  duty  of  the  police  to  enforce 
the  ordinance,  and  to  arrest  all  persons  violat- 
ing the  game,  and  to  take  them  before  the  police 
judge  of  such  city  to  be  dealt  with  according  to 
the  ordinance,  was  void,  as  in  conflict  with  the 
constitutional  provision. 

Appeal  from  CIrcait  Court,  Kenton  Coun- 
ty. 

"To  be  officially  r^wrted." 

Action  by  3.  T.  Barle,  mayor  of  Latonla 
and  others,  against  the  Latonla  Agricultural 
Association.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.     Affirmed. 

Orlando  P.  Schmidt,  for  appellants.  Har- 
vey Myers,  for  appellee. 

NUNN,  J.  It  appears  that  appellee  la  th» 
owner  of  about  100  acres  of  land  near  the 
city  of  Latonla,  a  fourth-class  city,  but  not 
within  its  corporate  limits;  that  it  has  con- 
structed a  race  course  and  erected  valuable 
building  thereon,  consisting  of  a  clubhouse, 
paddock,  stables,  etc.,  at  a  cost  of  many 
thousands  of  dollars;  and  that,  in  connec- 
tion with  its  races  and  exhibitions,  it  Is  re- 
quired to  and  does  accommodate  large  con- 
courses of  people,  who  gather  there  to  wit- 
ness trials  and  tests  of  speed  of  horses  and 
to  see  other  exhibitions  held  .by  it  upon  the 
grounds:  that  for  the  accommodation  of 
those  there  assembled  It  sells  refreshments 
and  liquors  under  a  license  granted  it  by  the 
state  of  Kentucky  and  by  the  federal  govern- 
ment On  March  6,  1006,  the  city  council 
of  Latonla  enacted  an  ordinance,  the  three 
material  sections  of  which  read  as  follows: 

"Section  1.  That  It  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  sell  vi- 
nous, spirituous  or  malt  liquors  or  any  kind 
of  such  liquors,  within  one-half  mile  of  th» 
corporate  limits  of  the  city  of  Latonla,  Ken- 
tucky, provided,  however,  that  this  section 
shall  not  apply  to  any  territory  embraced 
within  the  corporate  limits  of  the  town  of 
Central  Covington,  or  any  territory  In  Cami>- 
bell  county,  Kentuclcy. 

"Sec.  2.  That  any  person,  firm  or  corpo- 
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ration  who  shall  be  guilty  of  violating  any 
provislou  of  section  1  of  this  ordinance,  shall, 
upon  conTlction  In  the  police  court  of  said 
city,  be  fined  In  any  sum  not  less  than  twen- 
ty dollars  nor  more  than  one  hundred  dol- 
lars, and  the  cost  of  prosecution,  in  the  dis- 
cretion of  the  court. 

"Sec.  8.  That  it  is  made  the  duty  of  the 
chief  of  police  and  several  policemen,  of  said 
city,  to  see  that  this  ordinance  is  strictly 
enforced,  and  to  Immediately  apprehend  any 
and  all  persons  who  may  be  found  violating 
the  provisions  of  section  1  hereof  and  take 
them  before  the  police  Judge  of  said  city  to 
be  dealt  with  according  to  this  ordinance." 

Appellee  further  alleged  that  at  the  time 
the  alMve  ordinance  was  enacted  the  city  of 
Latonia  did  license  and  permit  the  sale  of 
such  liquors  within  the  corporate  limits  of 
the  city,  and  that  its  grounds  and  many  of 
its  buildings  are  situated  within  one-half 
mile  of  the  corporate  limits  of  the  city  of 
Latonia;  that  appellant,  on  May  31,  1906, 
bad  arrested  four  employes  of  appellee  en- 
gaged in  selling  liquors  for  appellee  to  those 
congregated  upon  its  grounds,  and  bad  taken 
them  before  appellant  Z.  T.  Carlton,  police 
Judge  of  the  dty  of  Latonia;  that  be  had 
set  their  cases  for  trial  on  June  2,  1006; 
and  that  be  would  try  the  cases  and  enforce 
the  ordinance.  It  was  also  alleged  that  the 
ordinance  is  contrary  to  the  Constitution  and 
laws  of  the  state  of  Kentucky  and  Is  void, 
and  that  Z.  T.  Carlton,  police  Judge  of  the 
city  of  Latonia,  has  not  the  authority  or 
right  to  hear,  try,  or  determine  the  cases  or 
the  case  of  any  person  arrested  for  violating 
the  ordinance  outside  of  the  corporate  lim- 
its of  the  city  of  Latonia,  and  charged  that, 
miless  appellants  were  enjoined  and  re- 
strained from  further  proceeding  under  the 
alleged  ordinance  to  arrest  and  punish  the 
employ^  of  appellee,  they  will  proceed  there- 
to dally,  or  with  more  frequent  arrests, 
trials,  and  convictions,  to  the  great  and  ir- 
reparable injury  and  damage  to  appellee, 
which  would  not  be  susceptible  of  approx- 
imate ascertainment  in  money.  It  asked  for 
a  writ  of  prohibition  against  the  police  Judge 
and  the  other  appellants,  enjoining  and  re- 
straining them  from  proceeding  further  in 
the  enforcement  of  the  alleged  void  ordi- 
nance. Appellants  answered,  to  which  ap- 
pellee filed  a  reply. 

The  real  issue  formed  by  the  pleadings  in- 
volves the  validity  of  the  ordinance  passed 
by  the  city  council  and  whether  or  not  the 
police  Judge  has  the  legal  authority  to  en- 
force the  ordinance  by  punishing  those  who 
violate  it  It  will  be  seen  that  the  ordi- 
nance attempted  to  prohibit  the  sale  of  liq- 
uor within  one-half  mile  of  the  corporate 
limits  of  the  city  of  Latonia,  excepting,  how- 
ever, from  Its  provisions,  a  part  of  another 
municipality  and  a  territory  in  Campbell 
county,  and  attempted  to  confer  upon  the 
police  court  of  the  city  exclusive  Jurisdiction 
to  try  persons  arrested  for  the  violation  of 


the  ordinance.  If  this  ordinance  Is  valid, 
and  the  police  Judge  of  the  city  of  Latonia 
has  Jurisdiction  to  try  persons  violating  it, 
this  court  cannot  Interfere  to  restrain  or 
prohibit  the  enforcement  of  It 

The  third  Constitution  of  Kentucky,  the 
one  in  existence  when  the  present  Constitu- 
tion was  adopted,  contained  this  provision: 
"The  General  Assembly  may  vest  Judicial 
powers,  for  police  purposes,  in  mayors  of 
cities,  police  Judges,  and  trustees  of  towns." 
It  will  be  seen  by  this  provision  that  there 
was  no  limitation  on  their  Jurisdiction.  It 
was  left  to  the  General  Assembly,  without 
any  limitation,  to  fix  the  Jurisdiction  of  the 
officials  named.  Nor  did  the  third  Consti- 
tution place  any  limitation  upon  the  Gen- 
eral Assembly  to  prevent  It  from  passing 
special  acts.  It  then  bad,  as  now,  power  to 
pass  any  law  not  prohibited  by  the  Consti- 
tutiou/  The  General  Assembly,  under  the 
third  Constitution,  by  specials  acts,  had  giv- 
en police  Judges  in  some  cities  greater  Juris- 
diction than  had  been  given  Justices  of  the 
peace.  Their  Jurisdiction  was  not  the  same 
tlirougbout  the  state,  and  some  of  them  were 
not  limited  by  the  boundary  of  the  city.  Un- 
der these  circumstances,  and  to  correct  the 
Inequalities  and  errors  mentioned,  section 
143  of  the  Constitution  was  adopted.  It  pro- 
vides: "A  police  court  may  be  established 
in  each  city  and  town  in  this  state,  with 
Jurisdiction  in  cases  of  violation  of  munic- 
ipal ordinances  and  by-laws  occurring  with- 
in the  corporate  limits  of  the  city  or  town  in 
which  it  is  established,  and  such  criminal 
Jurisdiction  within  the  said  limits  as  Justices 
of  the  peace  have."  This  section  confers 
Jurisdiction  upon  police  courts  of  cities  and 
towns  in  cases  of  violation  of  ordinances  oc- 
curring within  the  corporate  limits  of  the 
cities  or  towns. 

The  ordinance  In  question  deals  exclu- 
sively with  offenses  committed  outside  of  the 
corporate  limits  of  Latonia,  and  Is  based  on 
subsection  27  of  section  3490  of  the  Kentucky 
Statutes  of  1903.  It  appears  that  the  city 
licenses  the  sale  of  liquors  within  the  limits 
of  the  city,  and  -that  liquors  are  sold  within 
a  mile  of  the  limits  of  the  city  by  others 
than  appellee.  Appellee  claims  that  the  ordi- 
nance is  void  because  it  (appellee)  is  dis- 
criminated against  by  so  drafting  it  as  to 
Include  Its  property  within  the  prohibited 
territory  and  excluding  favored  ones  engaged 
in  a  like  business.  In  view  of  the  conclusion 
we  have  reached  with  reference  to  the  valid- 
ity of  the  ordinance  and  statute  upon  which 
it  is  based,  we  deem  it  unnecessary  to  pass 
upon  this  question.  Section  143  of  the  Con- 
stitution has  been  construed  by  this  court  In 
the  case  of  Ingram  v.  Fuson,  118  Ky.  882, 
82  S.  W.  606.  It  was  there  held  that  the 
General  Assembly  had  no  power,  under  this 
section  of  the  Constitution,  to  confer  Juris- 
diction upon  police  courts  to  try  offenses 
committed  outside  of  the  city  or  town  limits. 

Appellants  contend  that  the  General  As- 


Digitized  by 


Google 


314 


106  SOUTHWESTBBN  BBFOBTEB. 


(S3. 


sembly  baa  the  right  to  make  one  boundary 
of  a  city  for  taxation  and  other  general  pur- 
poses and  another  -  boundary  for  police  pur- 
poses, and  that  this  Is  what  the  General  As- 
sembly did  by  the  enactment  of  subsection  27 
of  section  8490,  and  refers  to  the  case  of 
Falmouth  v.  Watson,  5  Bush,  660,  to  sustain 
the  proposition.  To  this  we  cannot  agree. 
Section  143  of  the  Constitution  recognizes 
but  one  boundary  of  a  city  or  town,  and  the 
Jurisdiction  of  police  courts  is  expressly  con- 
fined within  that  l)oimdary.  The  section 
deals  exclusively  with  the  Jurisdiction  of 
police  courts  in  regard  to  police  regulations, 
and  will  not  permit  of  another  boundary  for 
that  purpose.  The  opinion  in  the  case  re- 
ferred to  was  delivered  in  1860,  long  before 
the  present  Constitution  was  adopted.  At 
that  time  the  General  Assembly  was  not 
limited  or  prohibited  from  passing  such  spe- 
cial laws,  and  the  opinion  was  right 'under 
the  then  existing  laws.  In  our  opinion  It 
was  the  enactment  of  this  class  of  special 
legislation  that  caused  the  incorporation  in 
the  present  Constitution  of  sections  58, 
against  special  legislation,  and  143,  limiting 
the  power  of  the  General  Assembly  in  con- 
ferring Jurisdiction  upon  police  courts  of 
cities  and  towns. 

It  is  claimed  that  this  construction  of  sec- 
tion 143  is  unfortunate,  and  it  ought  to  be 
construed  so  that  a  separate  boundary  might 
be  fixed  for  police  purposes;  otherwise  around 
the  city  limits  proper  all  sorts  of  crimes  will 
be  committed,  which  will  annoy  the  people 
residing  therein,  and  they  should  be  permit- 
ted to  protect  themselves  in  the  way  pro- 
vided tn  the  statute  referred  to.  This  may 
be  true;  but  with  that  we  have  nothing  to 
do.  Our  duty  Is  to  see  that  the  Gonstitntion 
is  not  violated,  and  to  construe  and  enforce 
it  as  It  Is  written,  and  we  should  not  bend 
it  to  suit  what  might  happen  to  be  the  cir- 
cumstniices  of  the  hour.  Chief  Justice  Bron- 
son,  in  an  opinion  in  the  case  of  Oakley  v. 
Aspinwall,  3  N.  T.  647,  B68,  expressed  In  ad- 
mirable words  the  respect  the  Judicial  and 
legislative  departments  of  government  should 
have  for  the  Constitution,  as  follows:  "It  is 
highly  probable  that  Inconveniences  will  re- 
sult from  following  the  Constitution  as  it  is 
written;  but  that  consideration  can  have  no 
force  with  me.  It  is  not  for  us,  but  for  those 
who  made  the  instrument,  to  supply  its  de- 
fects. If  the  Legislature  or  the  courts  may 
take  that  office  upon  themselves,  or  if,  under 
color  of  construction,  or  upon  any  other 
specious  ground,  they  may  depart  from  that 
which  Is  plainly  declared,  the  people  may 
well  despair  of  ever  being  able  to  set  any 
boundary  to  the  powers  of  the  government 
Written  constitutions  will  be  more  than  use- 
less. Believing,  as  I  do,  that  the  success  of 
free  Institutions  depends  upon  a  rigid  ad- 


herence to  the  fundamental  law,  I  have  never 
yielded  to  considerations  of  expediency  In  ex- 
pounding it.  There  Is  always  some  plausible 
reason  for  latltudinarlan  constructions  which 
are  resorted  to  for  the  purpose  of  acquiring 
IKJwer ;  some  evil  to  be  avoided  or  some  good 
to  be  attained  by  pushing  the  power  of  the 
government  beyond  their  legitimate  bound- 
ary. It  is  by  yielding  to  such  influences  that 
Constitutions  are  gradually  undermined  and 
finally  overthrown.  My  rule  has  ever  been 
to  follow  the  fundamental  law  as  it  Is  writ- 
ten, regardless  of  consequences.  If  the  law 
does  not  ■yvork  well,  the  people  can  amend  it ; 
and  Inconveniences  can  be  borne  long  enough 
to  await  that  process.  But,  if  the  Legisla- 
ture or  the  courts  undertake  to  cure  defects 
by  forced  and  unnatural  constructions,  they 
inflict  a  wound  upon  the  Constitution  which 
nothing  can  heal.  One  step  taken  by  the 
Legislature  or  the  Judiciary,  In  enlarging  the 
powers  of  the  government,  opens  the  door 
for  another,  wtilch  will  be  sure  to  follow; 
and  so  the  process  goes  on  until  all  respect 
for  the  fundamental  law  is  lost,  and  the 
powers  of  the  government  are  Just  what 
those  in  authority  please  to  call  them." 

Notwithstanding  the  construction  this 
court  has  given  section  143  of  the  Constita- 
tlon,  the  people  of  cities  and  towns  will  not 
be  without  police  protection,  and  subjected  to 
the  annoyance  of  those  who  commit  nui- 
sances without  the  limits  thereof.  By  an 
inspection  of  the  present  Constitutiqn  It  will 
be  observed  that  the  General  Assembly  is 
not  prohibited  from  giving  police  officers  of 
cities  and  towns  authority  to  make  arrest 
and  police  territory  beyond  the  limits  there- 
of; and  it  has  given  them  such  authority 
under  section  3495  of  the  statutes,  and  this 
court  has  construed  that  section,  or  one  like 
it,  and  declared  it  legal,  in  the  cases  of 
Heather  v.  Thompson,  78  S.  W.  194,  25  Ky. 
Law  Rep.  1554,  and  Riley  v.  Grace,  33  S.  W. 
207, 17  BZy.  Law  Rep.  1008.  Under  these  au- 
thorities the  police  of  cities  and  towns  are 
not  confined  in  their  duties  to  the  boundary 
of  the  cities  and  towns.  They,  as  well  as 
constables  and  sheriffs,  can  arrest  persons 
guilty  of  ofl'enses  and  take  them  l)efore  Jus- 
tices of  the  peace  or  county  Judges  for  their 
trial  and  punishment,  or  they  can  be  brought 
to  Justice  by  information  filed  or  Indict- 
ment and  tried  in  the  circuit  court  If  ap- 
pellee Is  committing  the  offense  Indicated,  let 
the  ofllclals  and  citizens  of  the  city  see  to  It 
that  it  is  prosecuted  and  punished  as  indi- 
cated, and  In  that  way  relieve  themselves 
from  the  annoyance  complained  of.  It  is 
better  to  do  this  than  to  bend  the  Constitu- 
tion to  suit  their  conveniences  and  desires. 

In  our  opinion  the  court  did  not  err  In 
granting  to  appellee  the  relief  sought;  hence 
the  Judgment  is  affirmed. 
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AIXEN  r.  GAMP  et  aL 
CBaprem*  Gonrt  of  Texas.     Jan.  8,  1908.) 

1.  AssiamaNT^-CONTSACTS— AssiORABtLiTT. 

'Where  personal  trnst  is  reposed  in  a  party 
to  a  contract,  it  is  nonassignable. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  4,  Assignments,  §§  28-^1.] 

2.  TbiaIt—Dihectbd  Vkhdict— Peopbmtt. 

Where,  in  an  action  for  money,  there  was 
evidence  tending  to  sustain  defendant's  claim 
for  the  value  of  services  rendered,  and  advance- 
ments made  for  plaintiff's  benefit,  and  at  his 
special  instance  and  request,  made  either  in  per^ 
son  or  by  an  authorized  agent,  it  was  improper 
to  direct  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Yol.  46,  Trial,  H  332,  333,  381-389.] 

Error  to  Court  of  Civil  Appeals  of  First 
Jodlclal  District 

Action  by  Berry  W.  Camp  against  W.  K. 
Morrow,  J.  Y.  Alien,  and  others.  From  a 
lodgment  of  the  Court  of  Civil  Appeals  (101 
S.  W.  819),  affirming  a  Judgment  for  plaintiff, 
defendant  Allen  brings  error.  Reversed  and 
remanded,  with  Instructions. 

Biyan  &  McRae,  for  plaintiff  In  error.  Sw- 
ing &  Ring  and  Lane,  Jackson,  Hlgglns  ft 
Welters,  for  defendants  in  error. 

WILLIAMS.  J.  The  nature  of  this  litiga- 
tion fully  appears  In  the  opinion  of  the  Court 
of  Civil  Appeals,  reported  In  Morrow  v. 
Camp,  101  S.  W.  819,  18  Tex.  Ot  R^.  153. 
As  that  report  shows,  the  Judgment  of  the 
district  court  in  faror  of  Camp  against  Mor- 
row was  reversed,  and  the  cause  was  remaud- 
ed  for  a  new  trial  between  those  litigants, 
but  the  action  of  the  trial  court  in  instruct- 
ing a  verdict  against  Allen  was  affirmed. 
This  writ  of  error  is  therefore  prosecuted  by 
Allen  alone.  It  appears  that,  by  his  plea  In 
reconvention,  Allen  sought  to  recover  damages 
from  Camp  upon  a  contract  between  bim  and 
Morrow,  which  the  latter  had  undertaken  to 
assign  to  Allen.  The  Court  of  Civil  Appeals 
held  that  Allen  oould  maintain  no  action  up- 
on, or  for  the  breach  of,  that  contract,  for  the 
reason  that,  because  of  the  personal  trust 
therein  reposed  by  Camp  In  Morrow,  It  was 
nonassignable.  We  think  this  conclusion,  the 
reasons  for  which  are  sufficiently  stated  in  the 
opinion  referred  to,  was  correct  But  Allen 
also  asserted  the  right  to  recover  of  Camp 
the  value  of  services  rendered  and  advance- 
ments made  for  bis  benefit  and  at  his  special 
Instance  and  request,  made  either  in  person  or 
by  an  authorized  agent  There  was  evidence 
tending  to  sustain  this  claim,  as  to  some  of 
the  Items  thus  sued  for  sufficient  to  require 
a  submission  of  those  matters  to  the  Jury. 
The  peremptory  instruction  was  therefore  er- 
roneous. The  Judgment  of  the  district  court 
and  that  of  the  Court  of  Civil  Appeals  will 
be  reversed,  and  the  cause  will  be  remanded 
to  the  district  court,  with  Instruction  to  try 
this  Issue,  restricting  It  to  the  question  of 
Camp's  liability  upon  the  ground  stated  for 
the  Items  claimed  In  the  6th  paragraph  of  Al- 


len's plea  In  reconvention  upon  that  ground. 
This,  of  course,  does  not  disturb  the  Judg- 
ment of  the  Court  of  Civil  Appeals  as  to  Camp 
and  Morrow. 
Revised  and  remanded  with  instructions. 


WBSTEJRN  UNION  TELEGRAPH  CO.  T. 

TRUE  et  aL 
(Siii>reme  Court  of  Texas.     Jan.  8,  1908.) 

1.  Teleobaphs  ahd  Telephones— Dblivkbt 
OF  Messages. 

It  is  the  du^  of  a  telegraph  company  to 
transmit  and  deliver  promptly  every  message 
that  is  delivered  to  It 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  45.  Telegraphs  and  Telephones,  {S  25-32.] 

2.  Same  —  Pailube    to    Pbomptlt    Deliveb 
Message — Damages. 

A  telegram  from  the  owner  of  cattle  to 
plaintiff  reading:  "Parties  failed  arrange  deal. 
If  you  want  cattle,  come  here" — did  not  indicate 
to  defendant  telegraph  company  that  an  agree- 
ment had  theretofore  been  entered  into  between 
the  sender  of  the  message  and  plaintiff  whereby 
the  latter  should  l>e  entitled  to  purchase  the 
cattle  on  the  failure  of  other  parties  to  do  so, 
so  as  to  entitle  plaintiff  to  recover  damages  ac- 
cruing from  the  loss  of  tlie  option  to  buy  the 
cattle,  as  the  result  of  defendant's  negligence  in 
failing  to  send  and  deliver  the  message  with  rea- 
sonable promptness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  65.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  J.  R.  True  and  others  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  plaintiffs  (103  S.  W.  1180),  and 
defendant  brings  error.     Reversed. 

Spoonts,  Thompson  &  Barwise.  Geo.  H. 
Fearons,  and  H.  D.  Estabrooke,  for  plaintiff 
In  error.  J.  A.  Templeton.  for  defendants  in 
error. 

BROWN.  J.  J.  R.  True,  representing  him- 
self, E.  C.  True,  and  S.  P.  Strong,  applied  to 
Sam  Davidson  of  Ft  Worth,  Tex.,  at  that 
city,  to  purchase  some  steer  cattle  from  him. 
and  was  Informed  by  Mr.  Davidson  that  he 
bad  already  given  J.  W.  Martin  and  A.  H. 
Btims  an  option  on  the  cattle,  which  they 
bad  a  right  to  exercise  at  any  time  on  or  be- 
fore the  morning  of  the  31st  day  of  October, 
1904.  It  was  agreed  between  Davidson  and 
True  that.  In  case  Martin  and  Bums  should 
not  take  the  cattle,  Davidson  would  send  a 
telegraphic  message  to  True  at  Ryan,  Ind.  T., 
Informing  htm  of  the  fact  and  give  him  an 
opportunity  to  buy  the  cattle  on  terms  then 
agreed  tipon,  which  were.  In  substance,  that 
True  should  have  the  privilege  of  selecting 
from  the  herd  of  steer  cattle  2,000  bead,  then 
three  years  old  and  upwards,  at  the  price  of 
$27.75  per  head,  and  that  he  should  have  the 
further  jMrlvllege  of  selecting  from  the  re- 
mainder of  the  herd  1,000  head  of  steer  cat- 
tle, two  years  old  past,  at  the  price  of  $22.50 
per  head,  and  True  was  to  have  GO  days  In 
which  to  make  the  selection  and  ship  the  cat- 
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tie.  True  resided  at  Ryan,  Ind.  T.,  and  bad  a 
ranch  wltbin  eight  miles  of  that  place.  The 
defendant  telegraph  company  had  a  station 
at  Ryan,  (te  the  morning  of  the  31st  day  of 
October,  1904,  True  went  to  the  telegraph  sta- 
tion, and  Informed  the  operator  that  he  was 
expecting  an  Important  message  from  Ft. 
Worth  that  day,  at  the  time  biqulring  if 
there  was  a  message  there  for  him.  Receiv- 
ing no  message,  he  returned  again  in  the  aft- 
ernoon, and  at  several  different  times,  and, 
being  under  the  necessity  of  ^ing  to  his 
ranch,  he  went  to  the  office  at  6  o'clock  p.  m. 
on  that  day,  and  Informed  the  telegraph 
agent  that  he  had  arranged  with  Jackson 
&  Bird,  merchants  of  that  town,  to  send 
the  message  to  him  at  his  ranch  at  once  if 
It  should  be  received,  and  directed  the  agent, 
in  case  the  message  should  be  received,  to 
deliver  it  at  once  to  Jackson  &  Bird,  which 
the  agent  promised  to  do.  Jackson  &  Bird 
agreed  to  receive  and  forward  the  message 
to  Truew  True  then  departed  for  his  ranch, 
and  did  not  return  until  the  next  day,  and, 
having  occasion  to  be  at  the  telegraph  office 
at  about  9  o'clock  p.  m.,  was  informed  by  the 
operator  that  a  message  was  there  for  him. 
The  message  was  marked  as  having  been  re- 
ceived at  7:35  p.  m.  on  October  31,  1904,  and 
reads  as  follows:  "Fort  Worth,  Texas,  Oct 
31,  1904.  To  J.  R.  True,  Ryan,  I.  T.,  via 
Sta.  Parties  failed  arrange  deal.  If  you 
want  cattle  come  here.  [Signed]  Sam  David- 
son." Martin  &  Bums  having  failed  to  ex- 
ercise their  option  to  purchase  the  cattle,  on 
the  afternoon  of  October  31, 1904,  at  3  o'clock 
p.  m.,  Sam  Davidson  delivered  the  above 
message  to  the  operator  of  the  Western  Un- 
ion Telegraph  Ck>mpany  at  the  stockyards  at 
Ft.  Worth  to  be  transmitted  to  Ryan,  Ind.  T. 
If  the  message  had  been  promptly '  sent.  It 
would  have  been  received  at  Ryan  by  4 
o'clock  p.  m.  of  that  day.  If  the  message 
had  been  promptly  delivered  to  Jackson  & 
Bird  when  received  at  Ryan,  they  would 
have  sent  it  at  once  to  True  at  his  ranch, 
and  True  could  and  would  have  returned  to 
Ryan  in  time  to  have  taken  a  train  which 
would  have  put  him  In  Ft  Worth  at  about  7 
o'clock  a.  m.  November  1st,  in  time  to  have 
exercised  his  option  of  buying  the  cattle  from 
Davidson,  but,  when  he  arrived  on  the  1st  of 
November  from  his  ranch,  it  was  too  late  for 
the  train  which  would  have  carried  him  to 
Ft.  Worth.  He  took  the  first  train  available, 
arriving  at  Ft  Worth  about  5  o'clock  a.  m. 
on  November  2d,  when  he  found  that  David- 
son had  concluded  that  he  did  not  wish  to 
buy  the  cattle,  and  had  sold  them  to  Martin 
ft  Bums.  The  telegraph  company  was  negli- 
gent in  falling  to  transmit  the  message 
promptly  from  Ft  Worth  to  Ryan,  and  was 
negligent  In  falling  to  deliver  the  message 
to  Jackson  &  Bird  according  to  the  direc- 
tions of  True.  If  True  had  gotten  to  Ft 
Worth  on  the  morning  of  the  1st  of  Novem- 
ber, he  would  have  purchased  the  cattle,  and 
would  have  realized  a  profit  on  the  transac- 


tion equal  to  the  amount  of  the  verdict  of 
the  Jury. 

The  facts  establish  beyond  controversy  the 
liability  of  the  telegraph  company  to  the  de- 
fendants in  error  for  such  damajges  as  they 
can  establish  by  proper  evidence;  and  th» 
only  question  which  is  presented  to  this  court 
for  decision  Is:  Did  the  message,  with  the 
attending  drctmistances,  charge  the  tele- 
graph company  with  notice  of  the  transac- 
tion between  Davidson  and  True?  "The  tele- 
graph company  is  chargeable  with  notice 
•  •  •  of  such  purposes  as  may  be  rea- 
sonably inferred  from  the  language  used,  in 
connection  with  the  subject-matter  of  the 
communication,  taking  Into  consideration  the 
usual  manner  of  expressing  messages  sent' 
by  this  means."  W.  U.  Tel.  Co.  v.  Carter,  85 
Tex.  680,  22  a  W.  961,  34  Am.  St.  Rep.  826. 
The  only  fact  in  evidence  which  tended  to 
furnish  an  Interpretation  of  the  terms  of  the 
message  is  the  statement  made  by  True  to 
the  operator  at  Ryan  that  he  was  expecting 
an  Important  message  that  day.  It  Is  the 
duty  of  the  telegraph  company  to  transmit 
and  deliver  promptly  every  message  that  Is 
delivered  to  It  and  the  statement  made  in 
tUs  case  by  True  that  the  message  he  ex- 
pected was  "important"  gave  no  aid  in  ar- 
riving at  the  meaning  of  the  telegram.  The 
fact  that  the  wire  was  used  was  enough  to 
convey  that  Information,  and  it  was  the  de- 
fendant's duty  without  Instruction  to  send 
the  message  with  all  reasonable  di^atcb. 
Telegraph  Co.  v.  Davidson  ft  Hardeman,  15 
Tex.  Civ.  App.  334,  39  8.  W.  605. 

In  seeking  the  meaning  of  the  message  to 
the  telegraph  company,  we  must  view  It  from 
the  standpoint  of  the  agents  who  handled  it 
They  were  not  in  possession  of  the  facts 
which  served  to  explain  the  matter  to  those. 
who  were  familiar  with  the  antecedent  trans- 
actions. True  understood  from  this  message 
that  Davidson  was  extending  to  him  the  priv- 
ilege under  a  previous  agreement  to  buy  the 
cattle  on  terms  agreed  upon;  but  the  agent 
who  received  and  be  who  transmitted  the 
message,  not  having  the  benefit  of  the  facts, 
could  only  pass  upon  the  language  In  which  It 
was  expressed.  Thus  looking  at  the  message, 
it  reasonably  appeared  to  the  operators  from 
its  terms  that  Davidson  had  theretofore  had 
on  hand  with  other  parties  a  deal  for  the 
cattle  which  the  parties  had  failed  to  con- 
summate, and  that  True  knew  of  this  trans- 
action between  Davidson  and  the  unnamed 
parties.  It  iB  reasonably  apparent  that  the 
purpose  of  the  message  was  to  Inform  True 
of  the  failure  of  the  parties,  not  named,  to 
carry  out  some  transaction,  and  to  offer  to 
True  the  opportunity  to  bay  the  cattle  If  he 
desired  to  do  so.  But  there  is  nothing  In 
the  language  from  which  either  operator,  or 
any  other  person  reading  It  from  his  stand- 
point could  leam  that  there  had  theretofore 
been  an  agreement  entered  into  between 
Davidson  and  True  whereby  the  latter  should 
be  entitled,  upon  the  failure  of  other  parties^ 
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to  parcbase  tbe  cattle.  Tbe  langnage,  "It 
yon  want  the  cattle  come  bere,"  wonld  justi- 
fy the  oonclnslon  that  the  matter  was  then 
<^>en  for  True  to  buy,  and  that  Davidson  was 
giving  him  this  information  in  Order  to  In- 
duce him  to  malie  the  purchase.  Beyond  this 
the  telegraph  operators  conld  not  have  un- 
derstood that  there  was  a  pending  transac- 
tion or  any  spedflc  terms  or  agreement 
abont  which  these  parties  were  conducting 
this  correspondence  by  wire.  It  follows  that, 
the  message  being  so  Indefinite  as  not  to  grive 
any  information  to  the  telegraph  company 
of  the  right  to  be  protected  by  a  prompt  de- 
livery of  It  or  of  the  damages  which  might 
ensue  from  a  failure  to  deliver  promptly,  no 
'recovery  of  damages  accruing  from  the  loss 
of  the  option  to  buy  the  cattle  can  be  had  by 
tbe  defendants  In  error  for  the  negligence  of 
the  company's  agents  In  falling  to  send  and 
deliver  the  message  with  reasonable  prompt- 
ness. 

Tbe  facts  stated  do  not  sustain  tbe  judg- 
ment of  the  court  as  rendered,  nor  do  they 
disclose  any  facts  upon  which  tbe  defendants 
In  error  would  be  entitled  to  recover  more 
than  nominal  damages. 

It  Is  therefore  ordered  that  tbe  Judgments 
of  the  district  court  and  of  the  Court  of 
Civil  Appeals  be  reversed,  and  that  tbe  cause 
be  remanded. 


HIX  et  al.  V.  ARMSTRONG. 

(Supreme  Court  of  Texas.     Jan.  8,  1908.) 

Odabdiar  and  Wabd— Pttbchabx  bt  Guard- 
lAH— Trusts. 

Where  a  guardian  purchased  land  In  her 
own  name  at  an  execution  sale  under  a  judg- 
ment belonging  to  her  and  her  wards,  based  on 
tbe  fact  that  the  Judgment  was  for  tbe  price  of 
personalty  owned  by  her  and  her  wards  Jointly, 
and  credited  tbe  amount  of  her  bid  on  the  judg- 
ment, the  law  vested  in  the  wards  an  Interest 
in  the  land,  and  tbe  guardian  held  the  same  In 
trust  for  them  in  the  proportion  of  their  inter- 
est in  the  Judgment,  and  ther  were  entitled  to 
sue  for  tbe  land  notwithstanding  orders  approv- 
ing tbe  guardian's  account  of  the  sale  of  the 
personalty  In  which  she  charged  herself  with  the 
proceeds  thereof  remained  in  force;  the  orders 
not  adjudicating  the  rights  of  the  wards  in  the 
land. 

Certified  Questions  from  Court  of  Civil 
Appeals  of  Fifth  Supreme  Judicial  District 

Action  by  William  HIx  and  others  against 
J.  W.  Armstrong.  There  was  a  Judgment  for 
plaintiffs,  and  defendant  appeals  to  tbe  Court 
of  Civil  Appeals,  which  certifies  questions  to 
the  Snpi«me  Court     Questions  ans\^■ered. 

Geo.  D.  Oreen,  for  appellant  O.  T.  Plum- 
mer  and  S.  C.  Padelford,  for  appellees. 

BROWN,  J.  This  Is  a  certified  question 
from  the  Court  of  Civil  Appeals  of  the  Fifth 
District  The  statement  and  questions  are 
as  follows: 

•This  action  was  brought  by  J.  S.,  W.  H., 
and  Ernest  Hlz,  plalntltTs  In  error,  against 
J.  W.  Armstrong,  defendant  in  error,  to  re- 
cover an  undivided  one-balf  Interest  In  and 


to  a  certain  tract  of  land  In  Johnson  county, 
Tex.,  and  for  rents.  Defendant  answered, 
disclaiming  any  Interest  in  100  acres  of  tbe 
land,  describing  tbe  100  acres  by  field  notes, 
not  guilty  as  to  tbe  remainder,  and  adverse 
possession  of  three  and  five  years,  and  vouch- 
ed in  Mary  F.  Duncan  as  warrantor.  Plaintiffs 
by  supplemental  petition  denied  tbe  pleas  of 
defendant  and  specially  that  they  were  mi- 
nors when  Armstrong  took  possession;  that 
Mary  P.  Duncan  became  their  guardian,  and, 
while  acting  as  such,  she  sold  a  certain  lot 
of  cattle,  the  property  of  herself  and  these 
plaintiffs,  to  one  Hlz  Ehmcan,  taking  bis 
note  for  tbe  purchase  price  thereof;  that 
said  note  was  not  paid,  suit  was  brought 
thereon,  and  Judgmoit  was  recovered  by  her 
against  Hlx  Duncan ;  that  ezecutlgn  was  is- 
sued and  levied  on  said  land,  said  land  sold 
thereunder,  Mrs.  Duncan  becoming  the  pur- 
chaser, and  tbe  price  bid  at  said  sale,  (500. 
credited  .on  said  Judgment ;  that,  Mary  F. 
Duncan  having  acquired  tbe  said  land  in 
that  manner,  she  held  the  same  In  trust  for 
said  plaintiffs,  and  that  said  defendant  was 
aware  of  said  facts  when  he  purchased  from 
Mrs.  Duncan.  Defendant  replied,  and  alleg- 
ed that  Mrs.  Duncan  as  guardian  had  oc- 
counted  to  the  probate  court  of  Johnson  coun- 
ty for  the  sale  of  8a|d  cattle,  which  account 
was  duly  approved  by  said  court  and  that 
said  plaintiffs  had  ratified  the  same,  more 
than  two  years  having  elapsed  since  they  ar- 
rived at  age,  and  no  action  having  been 
brought  by  tbem  to  set  aside  or  amend  said 
judgment  In  the  probate  court  A  trial  was 
bad  before  a  Jury,  and  the  court  Instructed  h 
verdict  for  defendant  A  Judgment  was  ren- 
dered for  defendant  and  the  plaintiffs  pros- 
ecute this  writ  of  error. 

"The  evidence  shows  that  hi  1883  Elzle 
Hlz  died,  leaving  surviving  him  a  widow. 
Mary  F.  Hlx,  and  four  children,  Lena,  Er- 
nest William,  and  John  Hlz.  Lena  died, 
leaving  as  heirs  her  mother  and  three  brotb- 
era  Elzle  Hlx  at  his  death  owned  certain 
property,  among  which  was  a  lot  of  cattle, 
the  community  property  of  himself  and  Mary 
P.  Hlx,  his  surviving  widow.  Mary  F.  Hlx 
subsequently  married  one  Duncan,  and  on 
June  4,  1885,  was  appointed  guardian,  of  the 
estate  of  said  children.  She  qualified  under 
said  appointment,  and  returned  an  Inventory 
of  the  children's  property  Into  court  which 
included  tbe  children's  Interest  In  the  lot  of 
cattle,  which  was  one-half.  She  sold  Iior 
and  her  wards'  interest  In  the  cattle  to  one 
Hlx  Duncan,  for  which  she  received  Dun- 
can's note  for  $850;  the  note  being  made 
payable  to  her  Individually.  Thereafter,  Dun- 
can having  defaulted  In  the  payment  of  said 
note,  Mary  F.  Duncan  brought  suit  thereon, 
and  recovered  judgment  In  her  name  for  tlio 
sum  of  $980.  Execution  was  Issued  and  lev- 
led  on  239  acres  of  land,  tbe  property  of  Hlx 
Duncan.  The  land  was  sold,  Mary  F.  Dun- 
can bidding  In  the  same  for  $500,  which 
amount  was  credited  on  tbe  Judgment  and 
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tbe  land  deeded  to  her.  Mrs.  Duncan  In  Sep- 
tember, 1894,  deeded  the  land  to  J.  W.  Arm- 
strong In  consideration  of  $3,600,  $50  of  which 
was  paid  In  cash  and  two  notes  executed,  one 
for  $750,  payable  tbe  following  December, 
and  the  other  one  for  $800,  payable  Novem- 
ber, 1895,  and  the  assumption  by  Armstiong 
of  a  $2,000  mortgage  that  had  been  given  on 
the  land  by  Hix  Duncan.  Subsequently,  in 
1898,  Armstrong  not  having  paid  all  that  was 
doe  on  his  notes,  Mrs.  Duncan  sued  him  to 
recover  the  balance  due,  and  to  settle  the 
same  Armstrong  conveyed  to  her  100  acres 
of  said  land,  she  assuming  $900  of  said 
mortgage.  On  March  16,  1894,  Mrs.  Dnncan 
filed  with  the  probate  court  of  Johnson  coun- 
ty annual  account  as  guardian  of  said  chil- 
dren, charging  herself,  among  other  things, 
with  $425,  one-half  of  the  proceeds  of  sale 
of  said  cattle,  and  showing  expenditures  for 
Bald  minors,  consisting  of  taxes  on  real  prop- 
erty, physicians'  bills,  for  clothing,  schooling, 
boarding  of  said  minors,  and  burial  expenses 
and  tombstone  for  Lena  HIx,  the  account  of 
each  ward  being  stated  separately  and  show- 
ing each  ward  Indebted  to  her,  but  remitting 
the  surplus  above  what  she  liad  received. 
This  account  was  duly  approved  by  the  court, 
which  was  entered  of  record,  and  at  the 
same  time  the  court  decreed  the  sale  of  a 
certain  tract  of  land  for  tbe  support  and 
malntenanice  of  said  wards.  There  was  no 
further  action  had  by  the  probate  court  In 
the  guardianship  matter  shown  by  tbe  rec- 
ord. No  action  was  ever  brought  by  plain- 
tiffs to  set  aside  and  annul  the  decree  of  the 
probate  court  allon'lng  and  approving  Mr& 
Duncan's  annual  account,  and  this  suit  was 
brought  after  tbe  youngest  had  become  of  le- 
gal age.  They  claim  that  said  order  of  tbe 
probate  court  is  null  and  void  on  Its  face, 
as  the  court  had  no  authority  to  allow  the 
guardian  for  the  amount  expended  for  the 
maintenance  of  said  wards ;  the  court  prior 
to  said  order  never  having,  by  a  decree  regu- 
larly made,  authorized  such  expenditures  to 
be  made  out  of  the  corpus  of  their  estate. 

"Mrs.  Mary  Duncan  had  obtained  tbe  judg- 
ment against  Hlx  Duncan,  bad  the  land  lev- 
led  on  and  sold,  and  bid  In  by  her,  and  the 
bid  credited  on  the  judgment  before  the  fil- 
ing and  approving  of  her  annual  account 
with  the  probate  court  That  no  final  ac- 
count was  ever  filed  and  approved  and  the 
gnardlanship  never  closed  by  the  probate 
coart  That  in  her  annnal  account  mention- 
ed in  original  statement  she  Included  the 
amounts  of  debits  and  credits  as  to  Willie 
Hlx,  but  In  entering  her  account  on  the  min- 
utes that  part  relating  to  the  debits  and 
credits  as  to  Willie  Hix  was  not  entered,  but 
omitted  from  the  record. 

"Question  1.  Under  the  foregoing  facts, 
were  the  children  authorized  to  bring  this 
suit  for  the  land,  the  order  approving  the 
guardian's  account  of  tbe  sale  of  said  cattle, 
and  charging  herself  with  the  proceeds  there- 
of, never  having  been  set  aside  or  annulled. 


or  did  the  wards  acquire  such  an  Interest  In 
the  land  by  reason  of  the  guardian's  pur- 
chase and  crediting  the  bid  on  the  judgment 
as  authorized  them  to  bring  a  direct  suit  to 
recover  it? 

"Question  2.  Is  the  approval  of  a  goard- 
lan's  annual  account  by  the  probate  court 
such  a  judgment  that  It  cannot  be  attacked 
in  a  collateral  proceeding,  as  Is  attempted  In 
this  case;  or.  In  other  words.  Is  It  binding 
on  the  plaintiffs  until  set  aside  by  a  direct 
proceeding  for  that  purpose?" 

We  answer  the  first  question  in  the  affirma- 
tive. When  Mrs.  Duncan  purchased  the  land 
in  question,  crediting  the  amount  of  the  bid 
on  the  judgment,  which  belonged  jointly  to 
her  and  her  children,  the  law  at  once  vested 
In  the  children  a  one-half  interest  In  the 
land,  and  Mrs.  Dnncan  held  the  land  In 
trust  for  the  benefit  of  her  wards  In  tbe  pro- 
portion of  their  Interest  In  the  judgment  up- 
on which  the  purchase  was  credited.  McCoy 
V.  Crawford,  9  Tex.  S5S;  Nelll  ▼.  Eeese,  5 
Tex.  23,  51  Am.  Dec.  74&  In  the  first  case 
cited  above,  Crawford,  the  administrator, 
caused  land  to  be  sold  tmder  an  execution  Is- 
sued upon  a  judgment  in  favor  of  his  intes- 
tate's estate,  and  at  the  sale  purchased  the 
land,  taking  a  deed  In  his  own  name.  Craw- 
ford reported  to  the  court  the  amount  of  the 
judgment  as  a  charge  against  himself,  there- 
by accounting  to  the  estate  for  the  debt  which 
was  satisfied  by  the  sale.  It  was  claimed  In 
that  case,  as  in  this,  that  tbe  fact  that  the 
administrator  accounted  for  the  debt  vested 
the  title  in  him,  but  Judge  Wheeler,  speak- 
ing for  the  court,  said :  "Moreover,  the  ad- 
ministrator, Crawford,  purchased  with  the 
funds  of  tbe  estate;  and.  If  the  judgment 
against  Orlsby  bad  been  valid  and  the  sale 
legal,  still  the  purchase  would  hare  Inured 
to  the  benefit  of  tihe  estate.  It  is  well  set- 
tled that,  where  one  buys  land  with  the  mon- 
ey of  another  and  takes  the  deed  In  his  own 
name,  a  trust  results  In  favor  of  the  person 
whose  money  was  employed  in  making  the 
purchase.  The  latter  is  the  equitable  owner 
of  the  land,  and  the  purchaser  Is  a  mere 
trustee,  and  holds  for  the  benefit  of  him  who 
paid  the  purchase  money."  The  order  ap- 
proving the  annual  account  of  Mrs.  Dnncan 
does  not  purport  to  adjudicate  the  rights  of 
the  heirs  in  the  land.  Indeed,  the  county 
court  had  no  jurisdiction  to  divest  them  of 
their  title  if  It  had  attempted  to  do  so ;  nei- 
ther could  tbe  act  of  Mrs.  Duncan,  the  guard- 
ian. In  accounting  for  the  debt,  discharge  the 
trust  which  the  law  had  fixed  upon  her  by 
the  act  of  purchase  In  her  capacity  as  guard- 
Ian  with  the  funds  which  belonged  to  her 
wards.  There  was  no  necessity  for  the  wards 
to  have  tbe  order  set  aside  in  order  to  give 
them  a  right  to  maintain  this  action. 

It  Is  unnecessary  for  us  to  answer  the  sec- 
ond question,  because  in  no  event  could  the 
order  approving  the  annual  account  In  any 
way  aCCect  the  rights  of  this  wards  In  tbe 
land  in  question. 
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Kx  parte  TESTAR0. 
(Snpreme  Court  of  Texas.     Jan.  8,  1908.) 

1.  Irjttnction — Wbit  —  Defects  —  Cixsical 
b:bborb—Vioi^tiom— Contempt. 

Where  a  writ  of  injunction  Issued  on  No- 
vember 9,  1907,  wliich  recited  tliat  a  petition 
for  Injunction  and  the  order  of  the  court  grant- 
ing  it  had  been  filed  November  8,  1907,  and  en- 
joined defendant  from  doing  the  forbidden  acts 
until  further  order  of  the  court,  to  be  held  on 
the  first  Monday  in  January,  1907,  was  served 
on  defendant  November  11.  in07,  it  informed 
him  of  the  order  of  the  judge,  filing  of  the  peti- 
tion, and  issuance  of  the  writ  all  at  dates  prior 
to  the  service,  and  that  knowledge  was  sufiS- 
dent  to  make  it  his  duty  to  obey  the  writ,  and 
to  render  liim  guilty  of  contempt  of  court  for 
disregarding  it,  even  though,  through  an  obvi- 
ous clerical  error,  the  writ  was  made  returnable 
on  the  first  Monday  in  January,  1907,  instead 
of  190S. 

[Ehi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
to!.  27,  Injunction,  i  441.] 

2.  CoRTEKPT— Procekdinos  —  Nones  OF  Mo- 
tion— SnrnciENCT. 

Where  a  notice  of  a  motion  made  against  a 
person  for  contempt  of  court  brings  him  in*o 
court,  where  a  hearing  is  had  on  the  charge  con- 
tained in  the  motion,  an  error  In  the  notice  as 
to  the  time  the  act  of  contempt  was  alle;jed  to 
have  been  done  does  not  affect  the  validity  of 
a  conviction. 

3.  Habeas  Cobpus— Pbocbbdiwgb  —  Scope  or 

IWQTIIBT— VALIDITT  OF  JUDGMENT. 

In  hatjeas  corpus  proceedings  by  a  person 
Imprisoned  for  violating  an  injunction,  the  ques- 
tion is,  not  whether  the  injunction  was  errone- 
ously issued,  but  whether  it  was  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  S!  24,  25.] 

4.  Contempt— PBOCEEDiMas—JuBisDicnoN  of 
Coubt. 

Where,  In  a  contempt  proceeding,  a  charge 
stating  under  oath  the  violation  of  a  writ  of  in- 
junction was  filed,  and  notice  was  issued  to  and 
served  upon  the  contemner,  who  appeared  and 
excepted  to  and  answered  the  charge,  and  a 
healing  was  had,  judgment  of  conviction  pro- 
nounced, and  a  commitment  issued,  the  court  ao- 
qnired  jurisdiction  of  the  cause  and  of  con- 
temnor's  person. 

6.  Habeas  Corpus— Pbockedinos— Scope  of 
Ihquibt— Record. 

tSven  if  the  court  on  habeas  corpus  has  au- 
thority to  go  behind  the  judgment,  to  inquire 
whether  there  was  sucli  a  hearing  as  would  sup- 
port it,  such  inquiry  cannot  he  had  where  the 
entire  proceedings  upon  the  hearing  are  not  l>e- 
fore  the  conrt;  l>nt  in  such  case  it  mnst  be 
presumed  that  there  was  a  hearing  that  oppor^ 
tnnity  was  allowed  to  adduce  evidence,  and  that 
there  was  evidence  tending  to  support  the  judg- 
ment 

Habeas  corpns  by  Seth  Testard  against 
Jolin  W.  Tobln,  sheriff.    Relator  remanded. 

Tarleton  &  Camp,  for  relator.  R.  V.  Dar- 
Idson,  Atty.  Gen.,  Jas.  D.  Walthall,  Asst 
Atty.  Oen.,  and  C.  A.  Davles,  for  respondent 

WILLIAMS,  J.  Tbls  writ  was  issued  on 
the  application  of  relator,  Testard,  complain- 
ing that  he  was  restrained  of  his  liberty 
by  the  sheriff  of  Bexar  county  by  vlrtne  of  a 
commitment  Issued  out  of  the  district  court 
of  that  county  upon  a  Judgment  thereof  con- 
victing relator  of  contempt  of  court  In  dis- 
obeying a  writ  of  Injunction  previously  issued 
and  served.    It  Is  unnecessary  to  dte  au- 


thorities to  the  proposition  that  this  court  is 
restricted  to  the  inquiry  whether  or  not  the 
commitment  is  void. 

Its  nullity  Is  asserted  on  several  grounds, 
the  first  of  which  is  that  the  writ  of  In- 
junction for  disobedience  of  which  relator 
Is  held  was  void  and  Insufficient  to  support 
a  charge  of  contempt  consisting  In  tbe  viola- 
tion of  it  Tbe  writ  was  issued  on  the  9tb 
day  of  November,  1907,  reciting  that  the 
petition  -for  injunction  and  the  order  of  the 
district  judge  granting  It  had  been  filed  No- 
vember 8,  1907,  and  enjoining  the  defendant 
from  doing  the  forbidden  acts  until  tbe  fur- 
ther order  of  said  court  to  be  held  on  tbe 
first  Monday  in  January,  1907.  It  is  thus 
seen  that  by  Its  terms  the  writ  was  return- 
able at  a  time  antecedent  to  its  issuance. 
The  clerical  error  is  apparent,  and  could  have 
misled  no  one.  When  served  on  the  relator 
on  November  11, 1907,  the  writ  Informed  bim 
of  the  order  of  the  Judge,  the  filing  of  the 
petition,  and  the  Issuance  of  the  writ  all  at 
dates  prior  to  such  service.  This  knowledge 
was  sufficient  to  make  it  bis  duty  to  obey  the 
writ  and  to  bring  him  In  contempt  of  the 
court  when  be  disregarded  it  22  Cyc  1013, 
and  cases  cited. 

It  is  next  objected  that  the  notice  of  the 
motion  made  against  him  for  the  alleged  con- 
tempt varied  from  'tliat  motion.  In  that  It  stat- 
ed that  the  motion  charged  the  act  of  viola- 
tion to  liave  Iteen  committed  on  the  11th, 
when  In  truth  tbe  allegation  was  that  the 
act  wks  committed  on  the  22d,  of  November, 
1907.  But  this  cannot  affect  tbe  validity  of 
the  conviction.  The  notice  brought  the  re- 
lator before  the  court,  and  according  to  the 
record  a  bearing  was  had  upon  the  charge 
contained  in  the  motion,  and  It  was  of  that 
be  was  convicted.  We  must  assume  that  the 
hearing  was  full  and  fair,  and  that  ample 
opportunity  was  given  him  to  meet  the  charge 
actually  made.  If  so,  the  mere  error  in  the 
notice  as  to  tbe  time  the  act  was  alleged  to 
have  been  done  became  Immaterial,  even  if 
In  any  case  such  an  irregularity  could  be 
held  material  to  the  validity  of  the  Judgment 
of  conviction. 

Tbe  injunction  forbade  tbe  purchase  and 
sale  by  relator  and  others,  as  ticket  brokers 
or  "scalpers,"  of  nontransferable  coupon  tick- 
ets of  kinds  designated  in  the  writ  and  in 
tbe  petition  of  the  plaintiffs,  who  were  sev- 
eral railroad  companies  engaged  In  the  car- 
riage of  passengers.  The  case  was  much  like 
that  of  Lytle  v.  G.,  H.  &  8.  A.  Ry.  Co.  et  al. 
(Tex.  Sup.)  99  S.  W.  396.  10  L.  R.  A.  (N.  S.) 
437,  and  need  not  be  more  fully  stated.  It 
is  objected  to  the  proceeding  that  there  was 
a  misjoinder  of  parties ;  that  the  writ  prayed 
for  and  granted  applied  to  tickets  to  be  Isi 
sued  thereafter,  as  was  the  one  sold  by  re- 
lator In  the  sale  whereof  he  Is  charged  to 
have  been  guilty  of  contempt;  that  the  writ 
also  applied  to  tickets  for  transportation 
between  points  within  and  points  without 
the  state ;  and  tbat  this  was  a  regulation  of. 
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or  an  Interference  wltb.  Interstate  commerce. 
All  of  these  objections  might  be  disposed 
of  by  saying  that  they  present  nothing  that 
can  be  urged  In  JustlScatlon  or  excuse  of 
a  disregard  of  the  Injunction.  Any  merit 
they  may  have  can  receive  proper  recognition 
when  properly  presented  In  the  progress  of 
the  cause  In  which  the  Injunction  issued,  but 
not  In  this  proceeding.  The  question  here  is, 
not  whether  the  writ  was  enwneonsly  issued, 
but  whether  or  not  it  was  void.  If  It  were  ad- 
mitted that  all  of  these  objections  would  be 
sound  if  urged  at  the  proper  time  and  place, 
this  would  not  establish  the  proposition  as- 
serting the  nullity  of  the  Injunction,  nor  that 
It  was  not  the  duty  of  the  parties  enjoined 
to  obey  It  while  in  force.  But  we  think  it 
proper  to  say  that  this  court  did  not  bold  In 
the  Lytle  Case,  as  seems  to  be  supposed,  that 
tickets  must  have  been  issued  In  order  to 
entitle  the  railroad  companies  to  obtain  an 
injunction  to  pro.tect  their  right  to  issue  and 
sell  them  from  unlawful  interference.  On  the 
contrary,  we  expressly  held  that  the  right 
to  issue  them  in  the  future  could  be  thus 
protected,  subject  to  the  limitations  laid 
down  In  the  opinion. 

The  petition  and  the  writ  in  this  case  un- 
doubtedly stated  a  case  in  which,  under  the 
decision  referred  to,  the  right  to  the  injunc- 
tion existed,  and  the  ticket  which  relator  is 
charged  with  selling  fell  within  the  class  thus 
protected.  If  the  petition  and  writ  went 
further,  and  If  It  were  conceded  that  it  was 
to  that  extent  invalid,  the  concession  would 
not  help  the  relator.  He  sold  a  ticket  the 
sale  of  which,  under  any  view,  was  properly 
enjoined.  But  we  cannot  admit  the  proposi- 
tion that  he  had  the  right  to  disregard  any 
part  of  the  writ  We  think  It  proper  to  say 
further  that,  if  It  were  conceded  that  the 
courts  of  the  state  are  without  power  to  pro- 
tect carriers  of  passengers  in  their  interstate 
as  well  as  in  their  intrastate  transportation, 
this  could  not  avail.  The  injunction  ai^IIed 
also  to  Intrastate  tickets,  and  that  in  ques- 
tion belonged  to  that  class.  But  we  are  un- 
able to  see  that  the  power  of  the  courts  of 
the  state  to  protect  the  business  of  carriers 
of  passengers  from  unlawful  interference  is 
at  ail  affected  by  the  character  of  the  busi- 
ness, as  interstate  or  intrastate. 

The  other  objections  to  the  conviction  are 
based  upon  affidavits  filed  In  this  court  for 
the  purpose  of  showing  either  that  the  dis- 
trict court  did  not  give  relator  a  full  hearing 
upon  the  charge  of  contempt  or  that  he  was 
not  guilty  as  charged.  The  record  shows 
that  a  charge  stating  under  oath  the  viola- 
tion of  the  writ  was  filed ;  that  notice  was  Is- 
sued to  and  served  upon  relator ;  that  he  ap- 
peared and  excepted  to  and  answered  the 
charge ;  that  a  hearing  was  had.  Judgment  of 
conviction  was  pronounced,  and  a  commit- 
ment was  issued.  No  irregularity  sufBelent 
to  invalidate  the  proceeding  appears  upon 
their  face^    The  court  undoubtedly  acquired 


Jurisdiction  of  the  cause  and  of  the  person 
of  the  relator.  It  is  a  serious  question  un- 
der the  authorities  whether  or  not  this  court" 
may.  In  hearing  this  application,  go  beblnd 
a  Judgment  thus  reached  for  the  purpose  of 
ascertaining  whether  or  not  the  facts  before 
the  district  court  Justlfled  it  Certainly  tbe 
inquiry,  if  made  at  all,  must  be  confined 
to  the  question  of  the  power  of  the  district 
court  to  render  the  particular  judgment  of 
conviction.  Ex  parte  Degener,  SO  Tex.  App. 
566,  17  S.  W.  1111 ;  Ex  parte  Cash  (Tex.  Cr. 
App.)  99  S.  W.  1118,  9  L.  R.  A.  (N.  S.)  304. 

As  the  relator,  upon  the  charge  of  a  con- 
tempt not  committed  in  the  presence  of  tbe 
court,  was  entitled  to  a  hearing,  it  may  be 
that.  If  it  were  made  to  appear  that   that 
which  the  proceedings  treat  as  a  hearing 
was  not  such  In  sul>8tance  and  In  fact,  but 
was  really  a  condemnation  without  bearing, 
this  would  Invalidate  the  conviction  and  en- 
title relator  to  a  discharge.    It  may  be  that 
if  It  conclusively  appeared  that  opportunity 
was  denied  to   relator  to  adduce  evidence 
In  bis  defense,  or  that  the  court  convicted 
him  without  any  evidence  whatever  of  his 
guilt,  this  would  Justify  the  conclusion  that 
there  was  not  such  a  hearing  as  was  essential 
to  the  validity  of  the  Judgment    The  deter- 
mination of  questions  like  this,  which  might 
be  made  in  cases  that  might  be  supposed.  Is 
unnecessary  here,  for  the  reason  that  tbey 
could  only  be  determined  from  the  proceed- 
ings— all  of  the  proceedings — ^before  the  trial 
court,  and  no  effort  has  been  made  to  repro- 
duce before  us  those  had  In  the  present  case 
beyond   the   written   record  already    stated. 
This  is  not  an  appeal  from  the  Judgment  of 
the  district  court  but  an  application  for  the 
release  of  tbe  relator,  which  can  be  sustain- 
ed only  by  making  It  appear  that  tbe  Judg- 
ment  is   void.    An  attack   based   upon  tbe 
charge  that  a  hearing  was  denied,  or  that 
a  conviction  was  adjudged  without  any  evi- 
dence,   necessarily   depends    for   Its    success 
upon  what  was  done  in  the  trial  court,  and 
must  be  supported  by  a  showing  of  all  that 
occurred  there.    No  attempt  at  such  a  show- 
ing has  been  made,  and  we  must  presume 
that  there  was  a  hearing,  that  opportimity  to 
adduce  evidence  was  allowed,  and  that  there 
was  evidence  tending  to  support  the  conclu- 
sion of  the  court  expressed  In  the  Judgment 
The  Judgment  therefore,  is  valid  against  col- 
lateral attack,  and  no  amount  of  evidence' 
offered  before  this  court  tending  to  show  that 
the  relator  was  in  fact  Innocent  of  the  charge, 
can  now   avail  him.    The  question   of  his 
guilt  or  innocence  was  for  the  trial  court 
and  was  concluded  by  Its  Judgment  pronounc- 
ed after  a  hearing.    Nothing  is  made  to  ap- 
pear which  would  justify  this  court  In  en- 
larging the  relator,  and  he  is  therefore  re- 
manded  to  the   custody   of  the  sheriff  of 
Bexar  county  to  undergo  the  punlstunent  ad- 
Judged  by  the  district  court 

Relator  remanded. 
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Six  parte  HOWARD. 
(SaprenM  Conrt  of  Texas.     Jan.  8,  1906.) 
Habeas  corpus  by  Robert  H.  Howard  against 
Jobn  W.  Tobin,  sheriff.    Relator  remanded. 

Tarleton  &  Camp,  for  relator.  Jas.  D. 
Walthall,  Asst  Atty.  Gen.,  and  CS.  A.  Davles, 
for  respondent 

WILIilAMS,  J.  This  cause  Is  controlled 
by  the  opinion  In  that  of  Ex  parte  Seth  Tes- 
tard,  106  S.  W.  319;  and  the  same  order  Is 
made  as  In  that  case. 

Relator  remanded. 


UISSOUBI,  K.  ft  T.  RT.  00.  OF  TEXAS  t, 

aAUNDBRS. 

(Supreme  Conrt  of  Texas.     Jan.  8,  1906.) 

RAJI.BOAD&— FAJIiUBK    TO    BHQVAL    AT    <%OSS- 

isGS— Nkglioence. 

The  statute  reqairing  that  the  whistle  on 
a  locomotive  sball  M  sounded  80  rods  from  a 
pnblic  croesinK,  or  the  railroad  shall  be  liable 
for  damaees  sustained  by  reason  of  such  neg- 
lect, proTiaes  for  the  protection  of  those  who  use 
railroad  croesines,  in  which  case  the  omission  to 
slve  the  nsnal  is  negligence  per  ae,  and  an  in- 
struction that  the  absence  of  sigoaU  would  be 
negligence  as  to  one  on  the  track  near  a  cross- 
ing was  erroneous. 

VEA.  Note.— For  cases  <n  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  U  1257-1261.] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  H.  T.  Saunders  against  the  Mis- 
aourl,  Kansas  &  Texas  Railway  Company  of 
Texas.  There  was  a  judgment  of  the  Court 
of  Civil  Appeals  (103  S.  W.  457)  affirming  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Coke,  Miller  ft'Coke  and  Head,  Dillard  ft 
Head,  for  plaintiff  in  error.  McOrady  ft  Mc- 
Mahon,  for  defendant  In  error. 

WILLIAMS,  J.  Defendant  in  error,  woo 
was  plaintiff  below,  was  struck  by  an  engine 
of  the  plaintiff  in  error  at  the  town  of  Tren- 
ton, and  recovered  the  Judgment  now  before 
us  for  the  injuries  thereby  inflicted.  Two 
dirt  roads  cross  the  track  of  the  defendant, 
one  150  or  200  yards  south,  and  the  other 
some  distance  north  of  the  station.  On  the 
morning  when  he  was  hurt  the  plaintiff  drove 
some  cattle  out  of  a  field  southeast  of  the 
crossing  to  the  south  of  the  station.  The 
animals  passed  the  track  going  west,  and 
went  north  upon  the  right  of  way  and  plain- 
tiff, when  be  reached  the  crossing,  also  turn- 
ed north,  but  followed  the  track,  intending 
to  drive  the  cattle  westward,  towards  bis 
home.  He  moved  In  a  run  or  rapid  walk 
along  the  end  of  the  ties  until  he  reached  the 
gravel  passenger  platform  of  defendant,  and 
then  passed  along  Its  edge  nearest  the  track. 
When  he  was  150  or  175  yards  from  the  south- 
em  crossing,  he  was  overtaken  and  struck 
by  an  engine  drawing  a  passenger  train  which 
106  S.W.— 21 


came  rapidly  from  the  south.  Defendant  bad 
three  whistling  posts  south  of  its  depot,  the 
farthest  for  the  station  signal,  the  next  for 
the  southern  crossing,  and  the  third  for  the 
northern  crossing.  Some  of  the  evidence 
tended  to  show  that  only  the  station  signal 
was  given  and  that  plaintiff  did  not  hear  it, 
while  probably  he  would  have  beard  signals 
for  the  crossings  if  they  had  been  given.  The 
trial  court  gave  in  Its  charge  the  provision  of 
the  statute  requiring  the  giving  of  signals 
for  crossings,  and  instructed  that  a  failure  to 
give  them  would  be  negligence,  for  which 
plaintiff  wonld  be  entitled  to  recover  if  he 
was  hurt  as  the  proximate  result  of  such 
omission,  and  was  not  himself  guilty  of  n^- 
llgence.  The  giving  of  this  Inrtructlon  was 
the  reason  for  the  grantli^  of  this  writ  of 
error. 

The  Question  as  to  the  correctness  of  the 
charge  depends  upon  the  further  question 
whether  or  not  the  failure  to  give  crossing 
signals  was  negligence  per  se  as  to  one  situat- 
ed as  plaintiff  was.  The  decisions  of  this 
court  leave  no  doubt  that  such  a  failure  is 
by  law  made  negligence  with  respect  to  those 
for  whose  protection  the  statute  was  design- 
ed. As  to  others  the  omission  may  or  may 
not  constitute  negligence;  in  fact,  the  ques- 
tion depending  on  the  circumstances  of  the 
particular  case,  and  being  one  for  the  Jury, 
and  not  for  the  court,  to  determine.  The 
charge  under  consideration  took  from  the 
Jury  the  question  whether  or  not  the  omission 
to  give  the  signals  was,  with  reference  to  the 
plaintiff,  a  negligent  one,  and  It  can  be  Justi- 
fied only  if  it  be  found  that  the  statute  impos- 
ed the  duty  for  the  protection  of  one  in  a 
position  such  as  that  of  plaintiff.  There  art 
many  decisions  in  other  states  based  upon 
statutes  like  ours  which  would  sustain  the 
charge  and  the  opinion  of  the  Court  of  Civil 
Appeals  approving  it,  and  there  are  quite  as 
many,  if  not  more,  that  hold  to  the  contrary. 
They  are  cited  in  Elliott  on  Railroads,  g§ 
1150,  1158,  1264;  2  Thompson  on  Negligence, 
a  1560, 1561.  The  decisions  of  this  court  hold 
with  the  latter  view.  I.  ft  G.  N.  R.  R.  Co.  v. 
Gray,  65  Tex.  32;  M.,  K.  ft  T.  Ry.  Co.  v. 
Thomas,  87  Tex.  282,  28  S.  W.  343 ;  T.  ft  P. 
Ry.  Co.  V.  Shoemaker,  98  Tex.  455,  84  S.  W. 
1049.  The  statute  requires  the  blowing  of 
the  whistle  and  the  ringing  of  the  bell  at 
least  80  rods  "from  the  place  where  the  rail- 
road shall  cross  any  public  road  or  street," 
and  the  continued  ringing  of  the  bell  until 
the  engine  shall  have  crossed  the  street  or 
stopped.  It  Imposes  a  penalty  upon  any  en- 
gineer neglecting  to  comply,  and  makes  the 
company  "liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such 
neglect"  These  signals  are  required  because 
of  the  nature  of  the  place,  a  crossing  of  the 
railroad  by  a  road  or  street  which  others 
have  the  right  to  occupy  and  use  with  their 
persons  and  property.  The  deduction  seems 
plain  that  the  protection  is  given  to  those 
who  are  exercising  their  right  with  respect 
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to  the  road  or  street  The  reqalrement  18  not 
adapted  to  tbe  protectloA  of  others;  the 
vramlng  being  required  only  at  a  certain  dis- 
tance from  the  highway  and  until  it  has  been 
passed.  The  existence  of  the  crossing  fixes 
the  relation  to  the  railway  of  the  road  or 
street  and  of  those  exercising  the  right  to 
use  It,  and  the  provision  is  a  definite  protec- 
tion to  them ;  but.  If  we  atteu]j;>t  to  apply  it 
to  others,  to  persons  or  property  whose  posi- 
tion Is  not  Influenced  by  the  existence  of  the 
crossing,  or  any  right  they  have  to  use  it,  we 
have  no  definite  guide.  We  can  see  a  cogent 
reason  why  this  protection  should  be  given 
to  persons  or  property  passing  along  the  road 
or  street,  but  It  would  be  difficult  to  find  a 
reason  for  giving  such  a  protection  to  one 
person  near  a  crossing  and  withholding  It 
from  another  farther  away,  when  the  cross- 
ing has  no  Influence  whatever  over  the  situa- 
tion of  either. 

The  rij^tB  of  those  using  the  road  or 
street  crossing  the  railway  should  not  be  nar- 
rowly restricted  as  Is  sometimes  attempted. 
It  la  not  at  all  necessary  to  hold  that  they 
must  be  at  the  point  of  intersection.  Perils 
are  encountered  in  the  use  of  roads  which 
cross  railways  other  than  those  of  collisions 
with  passing  cars;  but  they  result  from  the 
situation  of  the  highway  In  relation  to  the 
railway,  and  this  relation  moved  the  Legisla- 
ture to  make  the  provision  in  question,  and 
clearly  Indicates  tbe  classes  for  whose  bene- 
fit it  was  intended.  In  Railway  v.  Gray, 
supra,  Chief  Justice  Willie  thus  accurately 
states  the  true  doctrine:  "Whilst  the  statu- 
tory signals  to  be  given  at  road  crossings  are 
Intended  as  warnings  to  persons  upon  the 
road  or  near  the  crossing,  the  failure  to  give 
them  may  be  taken  into  consideration,  to- 
gether with  other  facts,  to  show  want  of  rea- 
sonable care  on  the  part  of  the  company  as 
to  other  parties  lawfully  upon  tbe  railway. 
W.  &  A.  Ry.  Ca  V.  Jones,  8  Am.  &  Eng. 
Ry.  Cas.  2S7.  In  the  one  case  the  omission 
of  the  signals  la  negligence  per  se,  and  may 
be  so  declared  by  the  court  In  the  other  it 
may  or  may  not  be  negligence  under  the  cir- 
cumstances, and  the  Jury  must  pass  upon  the 
question.  In  the  case  above  cited  the  law 
required  that  the  whistle  should  be  blown, 
and  the  speed  of  the  train  checked,  upon  ap- 
proaching a  public  crossing.  It  was  held 
that  whilst  these  provisions  were  Intended 
to  protect  life  and  property  at  such  cross- 
ings, yet  when  an  accident  occurred  just 
beyond  a  crossing,  the  fact  that  these  re- 
quirements were  disregarded  might  be  con- 
sidered by  the  Jury  in  determining  the  ques- 
tion of  negligence  on  the  part  of  the  rail- 
road company."  In  Railway  v.  Shoemaker, 
supra,  this  language  was  used:  "No  one  Can 
say  from  the  evidence  that  the  boys  were  at 
the  crossing  or  that  the  failure  to  give  the 
signals  had  anything  to  do  with  the  deaths. 
So  far  as  any  inference  can  be  drawn  from 
the  appearances  stated,  It  is  that  they  were 
upon  the  track  and  away  from  the  crossing. 


The  speclflc  duty  to  give  the  signals  was  to- 
those  using  the  crossings,  and  not  to  persons- 
at  other  places.  Tbe  absence  of  such  signals 
may  sometimes  affect  the  conduct  of  persons- 
on  the  track  at  other  places  than  crossings, 
and  BO  it  might  If  all  the  facts  were  known, 
affect  the  question  of  contributory  negligence 
here;  but  by  itself  it  constitutes  no  breach 
of  any  duty  to  the  boys,  so  far  as  can  be  seea 
from  the  evidence."  While  nothing  Is  said  as- 
to  the  particular  question  before  us  in  Rail- 
way V.  Thomas,  the  construction  there  pat 
upon  the  statute  and  the  conclusion  an- 
nounced that  it  applies  only  to  crossings  at 
grade,  and  Is  not  intended  for  the  benefit  of 
those  passing  with  teams  under  overhe&A 
crossings,  are  wholly  Irreconcilable  in  prin- 
ciple with  the  decisions  of  the  class  first 
above  referred  to,  which,  in  effect  so  con- 
strue the  statute  as  to  make  it  include  among- 
those  towards  whom  It  is  made  the  duty  to 
give  these  signals  all  who  are  so  situated  a» 
to  hear  and  he  benefited  by  them  when  given. 
Plainly,  if  this  be  the  purpose  of  the  statute, 
such  a  duty  could  not  be  held  to  depend  upon 
the  character  of  the  crossing,  whether  at 
grade  or  otherwise,  and  so  it  is  held  In  some 
of  the  decisions  of  the  kind  followed  by  the 
Court  of  Civil  Appeals.  If  the  duty  to  give 
the  signals  la  made  a  statutory  duty  to- 
wards all  who  may  happen  to  be  near  enough 
to  a  crossing  to  hear  them  and  be  governed 
in  their  conduct  by  them,  certainly  that  duty 
existed  towards  tbe  plaintiff  in  the  Thomas 
Case,  and  the  fact  that  the  road  passed  under 
tbe  railway  could  not  have  affected  it 
Therefore,  when  the  court  decided  that  the- 
statute  did  not  apply  to  such  a  crossing.  It 
necessarily  negatived  the  construction  con- 
tended for  by  defendant  in  error. 

The  doctrine  laid  down. by  Chief  Justice 
Willie  in  Railway  v.  Gray  admits  allegation 
and  proof  of  the  failure  to  give  such  signala 
as  a  fact  to  be  considered  by  the  Jury  in  de- 
termining whether  or  not  under  the  facts  of 
a  particular  case  there  was,  in  fact  negli- 
gence on  the  part  of  a  railway  company  in 
the  conduct  of  its  business;  and.  In  order  tO' 
explain  the  bearing  of  such  evidence,  the 
court  may  inform  the  Jury  of  tbe  statutory 
provision,  provided  it  leaves  to  them  the  de- 
cision from  all  of  the  evidence  of  the  ulti- 
mate question  of  negligence  vel  non.  NO' 
more  than  this  was  done  in  tbe  case  of  H.  & 
T.  O.  Ry.  Co.  V.  O'Donnell  (Tex.  Civ.  App.)- 
90  S.  W.  886 ;  s.  c  (Tex  Sup.)  92  S.  W.  400. 
Persons  on  or  about  railroad  tracks,  whether 
at  crossings  or  not,  are  likely  to  take  notice 
of  the  manner  in  which  trains  are  required 
to  be  run  and  in  which  they  are,  in  fact 
run  and  to  be  misled  by  the  absence  of  those 
things  which  usually  indicate  their  approach. 
Hence  the  propriety  of  inquiring  Into  such 
matters  in  determining  questions  of  negligence 
on  the  part  not  only  of  such  persons,  but  of 
those  operating  the  trains.  A  striking  in- 
stance of  this  kind  of  an  inquiry  is  found  in 
the  case  of  Murphy  v.  Q.  H.  &  N.  Ry.  Co., 
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101  S.  W,  43©,  18  Tex.  Ct.  Rep.  220,  9  li.  B. 
A.  (N.  S.)  762.  Bnt  the  puipose  of  such  an 
iDTestlgatlon  la  to  bo  inform  the  Jury  as  to 
enable  them  Intelligently  to  pass  upon  the 
question  of  n^Ugence.  The  statute  In.  ques- 
tion Imposes  a  duty  the  nonobserrance  of 
which  constitutes  negligence  with  respect  to 
those  for  whose  benefit  the  duty  Is  imposed, 
tIz^  users  of  the  road  or  street  Others 
must  rely  iq>on  the  common-law  duty  of 
railroad  companies  to  exercise  ordinary  care 
fi>r  their  protection,  and  whether  or  not  such 
care  was  exercised  is  a  question  for  the  ]tu7, 
and  not  for  the  court. 

We  are  cited  to  several  opinions  by  the 
Court  of  Civil  Appeals  which  lay  down  the 
doctrine  relied  on  by  defendaht  in  error. 
It  Is  well  stated  In  the  opinions  of  Mr.  Jus- 
tice Stephens  in  Railway  v.  Taff,  31  Tex.  Civ. 
App.  657,  74  S.  W.  89,  and  of  Mr.  Justice 
Bookout  In  Railway  v.  Kllman  (Tex.  Civ. 
App.)  86  S.  W.  lOSO.  The  latter  case  was 
never  passed  upon  by  this  court.  In  the 
former  a  writ  of  error  was  applied  for  and 
refused.  But,  as  will  appear  from  Judge 
Stepfaens'  opinion,  the  view  expressed  of  the 
statute  was  not  essential  to  the  decision,  for 
the  reason  that  it  appeared  beyond  contro- 
versy that  there  was  negligence,  in  fact,  In 
the  operation  of  the  train  which  ran  upon 
the  band  car  upon  which  plaintiff  was  travel- 
ing. The  case  was  one  of  those  in  which  the 
trial  court  could  have  Instructed  that  the 
defendant's  servants  conclusively  appeared 
from 'the  evidence  to  have  been  guilty  of  neg- 
ligence, without  reference  to  the  statute. 
The  refusal  of  the  writ  of  error,  therefore, 
did  not  approve  tbe  views  expressed  as  to  the 
effect  of  the  statute.  Tbe  question  was  dif- 
ferent In  Railway  v.  Matthews,  84  Tex.  Civ. 
App.  302,  79  S.  W.  71.  There  the  contention 
of  the  defendant  was  that  tbe  requirement 
that  the  trains  of  one  railroad  shall  stop 
before  crossing  another  is  intended,  not  for 
tbe  protection  of  pedestrians  at  such  cross- 
ings, but  to  prevent  collisions  of  trains  up- 
on the  two  roads.  This  was  the  contention 
that  was  not  upheld.  The  deceased  in  that 
case  was  upon  the  track  of  the  defendant, 
and  for  all  practical  purposes  at  the  crossing. 
In  tbe  case  of  Railway  v.  Nixon,  52  Tex.  19, 
the  accident  occurred  at  the  crossing  of  the 
railway  and  a  street  While  tbe  opinion  of 
the  Court  of  Civil  Appeals  in  the  O'Donnell 
Case,  before  referred  to,  cites  with  approval 
the  Taff  and  Kllman  Cases,  tbe  charge  pass- 
ed iqwn  contained  no  such  feature  as  that 
now  under  review,  but  left  to  the  Jury,  the 
question  of  negligence  under  all  the  facts. 

It  to  evident  from  the  facts  stated  that 
the  danger  to  wblcb  plaintiff  in  this  case  was 
subjected  arose  from  no  use  he  was  making, 
had  made,  or  was  intending  to  make,  of  tbe 
road  or  the  crossing.  His  situation  was  not 
different  frmn  that  of  any  other  person  on 
or  near  a  railroad  between  crossings.  We 
are  therefore  of  tbe  opinion  tbat  the  charge 


was  error;  and,  since  It  cannot  be  said  tliat 
the  facts  conclusively  show  tbat  the  omis- 
sion to  give  the  crossing  signal  was  negli- 
gence towards  him,  tbe  judgment  must  be 
reversed. 
Reversed  and  remanded. 


COLVIN  et  al.  v.  BLANCHARD. 
(Snpreme  Oonrt  of  Texas.    Jan.  8,  1908.) 

1.  BaOKBRS  —  AUTHOBITT    TO    EXECtJTK    COM- 

XBACT  or  Salx. 

Where  the  owner  of  lota  wrote  real  estate 
agents,  who  had  previously  been  authorized  to 
sell  the  property:  "I  will  sell  the  lots  for  $19,- 
000,  ana  pay  you  five  per  cent,  commission  plus 
$50,  or  $1,000  com.  in.  all  for  making  the  sale. 
In  other  words  I  want  $18,000  net  for  my  lots. 
Terms  $3,000  cash,  bal.  long  time"— the  agents 
bad  authority  to  execute  a  contract  of  sale. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Brokers,  ff  12,  13.] 

2.  Samb. 

Where  the  owner  of  lots  wrote  real  estate 
agents  that  he  would  sell  Uie  lots  for  a  given 
price,  so  much  cash  and  tiie  balance  on  long 
time,  the  agents  were  not  authorized  to  sell  on 
terms  whereby  notes  given  by  the  purchaser  for 
the  balance  were  payable  "on  or  before  certain 
dates." 

[Bd.  Note.— For  cases  in  point  eee  Cent  Dig. 
vol.  6,  Broken,  H  12,  IS.] 

8.  Saub— Ratificatior. 

The  owner  of  land  did  not  ratify  the  acts 
of  his  agents  in  making  an  unauthorized  sale 
of  his  land  by  remaining  silent  and  ignoring 
the  transaction. 

eSd.  Note.— For  cases  in  point  see  Cent  Dig. 
8,  Brokers,  {  147.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Q.  H.  Colvln  and  another  against 
J.  T.  Blancbard.  From  a  judgment  of  the 
Court  of  Civil  Appeals  a03  S.  W.  1118)  affirm- 
ing a  judgment  of  tbe  district  court  In  favor 
of  defendant  plaintiffs  bring  error.    Affirmed. 

Orrlck  &  Terrell,  for  plaintiffs  in  error. 
W.  B.  Paddock,  for  defendant  in  error. 

BROWN,  J.  Tbe  honorable  Court  of  Civil 
Appeals  made  a  meager  statement  of  this 
case,  and  we  are  under  the  necessity  of  look- 
ing to  the  undisputed  facts,  from  which  we 
make  the  following  statement :  For  a  number 
of  years  Blancbard  bad  owned  the  property 
In  controversy,  and  for  at  least  one  year  prior 
to  tbe  transaction  in  question  Gilllland  & 
Harwood  bad  been  authorized  by  Blancbard 
to  sell  the  lots.  It  seems  from  tbe  evidence 
that  the  property  had  been  advanced  In  price 
from  time  to  time,  but  no  sale  was  made,  and 
on  the  7th  day  of  July,  1905,  Gilllland  &  Har- 
wood wrote  a  letter  to  Blancbard,  which, 
however,  was  not  in  evidence,  nor  was  its  con- 
tents proved  on  the  trial.  On  the  10th  day 
of  July,  190S,  Blancbard  replied  as  fol- 
lows: "Milwaukee,  July  10,  1906.  Gilllland 
&  Hai"wood.  Fort  Worth,  Texas — Gents :  Re- 
plying to  yours  ot  7th  Inst.  I  beg  to  say  that 
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I  will  rent  the  bnlMIng  now  occupied  by  L. 
G.  Gilbert  for  1100.00  per  montb.  I  will 
sell  the  lots  for  $19,000  and  pay  you  6%  com. 
plus  150,  or  $1,000  com.  in  all.  for  making 
tbe  sale.  In  other  words,  I  want  $18,000  net 
for  my  lots.  Terms,  $8,000  cash,  bal.  long 
time.  I  hope  you  will  And  a  renter  for  the 
building.  Let  me  hear  from  you.  Tours 
truly,  J.  T.  Blanchard."  After  receiving  the 
above  letter,  Gllllland  &  Harwood  sold  the 
lots  to  the  plalntlCCs  in  error  for  $23,500,  $4,- 
500  of  which  was  to  be  paid  to  other  parties 
for  the  house,  which  did  not  i>elong  to  Blanch- 
ard. and  $19,000  was  to  be  the  price  of  the 
lots,  $3,000  being  paid  In  cash  and  the  re- 
mainder secured  by  five  notes  payable  in  one, 
two,  three,  four,  and  five  years;  the  first 
four  notes  being  for  the  sum  of  $3,000  each 
and  the  fifth  note  for  the  sum  of  $4,000. 
Bach  note  was  payable  "on  or  before"  the 
date  stated  therein.  On  the  17tb  day  of  July, 
1905,  Qilliland  &  Harwood  reported  by  let- 
ter the  sale  made  to  tbe  plaintiffs  in  error, 
but  no  answer  was  received,  and  Gilltland  te 
Harwood  was  Informed  by  Blanchard's  wife 
that  he  was  absent  from  h(»ne.  The  deed  for 
his  signature  was  sent  by  express  to  Blanch- 
ard at  his  home,  also  a  copy  of  the  contract 
was  sent  by  mail,  but  no  answer  was  received 
by  Gllllland  &  Harwood  to  their  communica- 
tion at  any  time.  On  October  24,  1906, 
Blanchard  wrote  this  letter:  "Milwankee. 
Wis.,  Oct  24,  1906.  Mr.  G.  H.  Colvin,  Fort 
Worth,  Texas — Dear  Sir:  I  hare  before  me 
a  letter  from  Gllllland  &  Harwood  of  your 
city,  in  which  they  say  they  sold  my  Main 
street  lots  to  you  for  $19,000;  $3,000  cash, 
the  balance,  $16,000,  to  be  evidenced  by  five 
notes  In  tbe  sums  of  $3,000  the  first  year, 
$3,000  in  two  years,  $3,000  In  three  years, 
$3,000  in  four  years  and  $4,000  in  five  years ; 
notes  bearing  five  per  cent  interest  payable 
annually,  and  notes  to  state  'on  or  before.' 
Please  Inform  me  If  this  Is  correct,  and 
oblige,  yours  very  truly,  J.  T.  Blanchard." 
G.  H.  Cktlvln  replied  October  27,  1906,  as  fol- 
lows: "Fort  Worth,  Texas,  Oct.  27,  1905. 
Mr.  J.  T.  Blanchard,  Milwaukee,  WIS. — ^Dear 
Sir:  Tour  letter  of  the  24th  at  hand  and 
noted.  It  is  a  fact  that  I  purchased  your  two 
Main  street  lots  from  your  agents,  Gllllland 
&  Harwood,  for  $19,000  in  accordance  with 
the  contract  a  copy  of  which  was  forwarded 
you  by  them  per  express.  Said  contract  was 
duly  filed  for  record  here  In  the  county 
clerk's  office.  Tours  truly,  G.  H.  Colvin." 
Nothing  more  was  heard  from  Blanchard 
about  the  matter  until  alwut  January,  1906, 
when,  being  In  the  city  of  Ft  Worth,  Gllll- 
land met  him  and  took  him  to  Coivin's  of- 
fice to  talk  over  the  matter  of  tbe  contract 
for  sale.  Colvin  asked  Blanchard  what  ol>- 
jection  he  had  to  the  contract  but  he  testified 
that  Blanchard  only  said  "the  Interest  is  a 
little  low,"  or  something  to  that  effect  Ool- 
vin  offered  to  pay  6  per  cent  on  the  notes, 
according  to  the  terms  of  the  contract  and 


give  his  notes  at  that  rate,  and  be  offered  to 
pay  the  money  In  cash,  but  Blanchard  Ig- 
nored the  contract  and  made  no  answer. 
Suit  was  brought  by  G.  H.  &  O.  V.  Colvin 
in  the  district  court  of  Tarrant  county  for  a 
specldc  performance  of  the  contract  or.  In 
the  alternative,  for  damages  for  breach 
thereof. 

The  honorable  Court  of  Civil  Appeals  erred 
In  holding  that  GiUiland  &  Harwood  had  no 
authority  under  the  letter  of  Blanchard  to 
make  sale  of  the  lota  to  Colvin.  The  letter 
from  Blanchard  to  Gilliiand  &  Harwood, 
dated  July  10,  1905,  used  this  language:  "I 
will  sell  the  lots  for  $19,000  and  pay  you 
6%  com.  plus  $50;  or  $1,000  com.  In  all,  for 
making  the'  sale."  In  connection  with  this 
the  fact  that  Gilliiand  ft  Harwood  bad  prev- 
iously been  authorized  to  sell  the  same  prop- 
erty necessarily  gives  to  the  meaning  of  tills 
language  that  the  said  Gllllland  &  Harwood 
were  authorized  to  make  sale  of  the  land; 
otherwise  bow  could  Blanchard  pay  them 
a  commission  "for  making  the  sale"?  The 
honorable  Court  of  Civil  Appeals  refers  to 
Watklns  Land  &  Mortgage  Co.  v.  Campbell 
(Tex.  Sup.)  101  S.  W.  1078>  as  authority  for 
the  construction  that  court  placed  upon  the 
language  of  Blanchard's  letter.  But  an  exam- 
ination of  the  facts  of  that  case,  as  stated  In 
tbe  opinion,  will  show  tbat  this  court  rested 
Its  decision  upon  the  proposition  which  was 
manifest  by  tbe  correspondence,  that  the  land 
agents  in  that  case  were  making  a  proposltioii 
to  the  land  and  mortgage  company  on  behalf 
of  another  party  whom  they  represented  as 
"our  purchaser";  and  that  the  land  and 
mortgage  company  so  regarded  it  is  evident 
from  this  reply:  "We  have  yours  of  the 
14th  submitting  an  offer  of  $1,800.00;  $300.00 
cash  and  the  balance  on  time.  *  *  *  If 
you  could  get  the  amount  of  your  cash  pay- 
ment increased  to  $000  we  would  be  willing  to 
accept  the  offer,"  etc.  This  clearly  shows 
the  proposition  coming  from  Wilson  &  Light- 
foot  was  not  made  as  agents  ot  the  Watklns 
Land  &  Mortgage  Company,  and  that  the  re- 
ply did  not  authorize  them  to  accept  the  prop- 
osltlcm;  but  states  distinctly,  "we  would  be 
willing  to  accept  the  offer."  Snl>8equent  cor- 
respondence supported  tbe  construction  by 
this  court  This  case  is  clearly  distinguish- 
able from  tbe  case  of  Watklns  Land  &  Mort- 
gage Company  v.  Campbell. 

However,  we  must  affirm  the  judgment  of 
the  court  below  In  this  case,  because  the 
agents  In  making  the  sale  did  not  observe 
the  limitation  of  their  auth<H'ity  expressly 
stated  la  the  letter  which  conferred  that  pow- 
er. Mr.  Pomeroy  expresses  the  rule  applica- 
ble to  this  case  as  follows :  "Where  the  dele- 
gation of  authority  is  express  and  special, 
and  the  other  party  dealing  with  the  agent 
cannot  fall  back  on  any  larger  Implied  pow- 
ers, tbe  limitations  may  relate  to  the  man- 
ner and  form  of  executing  the  contract,  as 
well  as  tbe  substantial  terms  which  It  shall 
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contain;  and  In  such  a  case  tbe  agent  must 
keep  within  the  reetrlcted  autbority  conferred 
upon  him,  and  strictly  pursue  the  method  pre-  - 
scribed  by  his  Instructions."  Pomefoy,  Spe- 
cllic  Performance,  114,  S  77;  Thomas  v.  Jos- 
Un,  30  Minn.  388,  15  N.  W.  67S;  Holbrook  v. 
McCarthy,  61  Cal.  216.  In  tbe  letter  of  an- 
_  thorlty  In  this  case  Blancbard  prescribed  the 
'  terms  on  which  tbe  sale  should  be  made ;  that 
Is,  $3,000  In  cash  and  the  remainder  on  long- 
time notes.  Possibly  the  notes  running  from 
one  to  five  years  might  be  considered  long- 
time notes;  but  the  words  "on  or  before" 
placed  In  each  of  tbe  said  notes  gave  the 
maker  the  privilege  of  paying  tbem  at  any 
time  he  mlgbt  choose  and  they  did  not  com- 
ply with  the  terms  of  the  authority  because 
they  were  not  long-time  notes  so  far  as 
Blanchard  was  concerned.  Tbe  maker  could 
make  tbem  long-time  or  short-time  at  his 
option;  but  tbe  payee  of  tbe  notes  had  no 
option  but  to  accept  the  money  on  any  day 
that  It  might  be  tendered  to  him ;  or,  at  the 
option  of  the  maker,  the  payee  must  wait  un- 
til tbe  last  day  named.  The  purposes  which 
prompted  Blancbard  to  make  "longi-time 
notes"  one  of  the  terms  of  sale  would  be  un- 
important in  this  case,  except  that  it  serves 
to  explain  what  was  Intended  by  him  In  tbe 
use  of  tbe  phrase,  "long-time  notes."  It  was 
consistent  with  good  business  policy  for 
Blanchard  to  desire  that  the  property  which 
he  was  converting  into  negotiable  paper 
should  bring  him  an  income  secured  by  tbe 
Hen  for  a  term  of  years,  rather  than  to  have 
It  paid  In  cash  with  the  uncertainty  of  re- 
investment. For  purposes  of  use  as  com- 
mercial paper  such  notes  would  be  lees  de- 
sirable than  those  he  specified.  Whatever 
may  have  been  his  purpose,  the  terms  of  the 
authority  are  plain  and  unmistakable,  and  the 
failure  to  comply  with  them  Is  equally  plain. 
There  are  no  acts  on  the  part  of  Blanchard 
which  could  be  construed  Into  a  ratification. 
As  be  bad  a  right  to  do,  and  as  was  prudent 
for  him  under  the  circumstances,  he  refrained 
from  expressing  himself  with  regard  to  the 
matter.  He  was  not  called  upon  to  take  any 
action  In  tbe  premises.  He  simply  ignored 
tbe  transaction  after  he  received  the  informa- 
tion which  he  sought  from  Oolvln.  Under 
the  circumstances  of  this  case,  bis  silence 
could  not  be  construed  Into  a  ratification  of 
tbe  contract,  and  it  was  not  so  understood 
by  tbe  parties  as  Is  shown  by  the  testimony  of 
Colvln  himself,  who  stated  that,  when  Blanch- 
ard was  in  Pt  Worth  In  January  following, 
he  had  a  conversation  with  him  in  which 
Blanchard  declined  in  every  way  to  discuss 
the  matter,  or  to  express  any  opinion  of 
preference  one  way  or  the  other.  Because 
Gilliland  ft  Harwood  failed  to  pursue  the  au- 
thority given  them,  no  valid  sale  was  made, 
and  the  plaintiffs  In  error  showed  no  right 
to  the  relief  sought 

The  Judgments  of  the  district  court  and 
Court  of  ClTll  Appeals  are  aflirmed. 


TEXAS  ft  P.  R.  CO.  T.  WILLSON  «t  al. 

(Supreme  Court  of  Texas.     Jan.  8,  1906.) 

1.  GouKTB— Irtbruediatk  Coubts  or  Afpeai. 
— CoNFUtcp  OF  Deoisioh— Cebtificatioii  of 
QtntSTiONS— Statdtks. 

Laws  1899,  p.  170,  c.  98,  provides  that  if 
any  Court  of  Civil  Appeals  amves  at  an  opin- 
ion on  a  qnestion  of  law  in  conflict  with  tbe 
opinion  of  some  other  Conrt  of  Civil  Appeals, 
it  sball  transmit  the  question  of  law  duly  certi- 
fied to  the  Supreme  Conrt  for  adjudication. 
Held,  that  such  act  was  merely  to  settle  a  con- 
fiict  of  decision  between  two  or  more  Courts  of 
Civil  Appeals,  and  that  an  alleged  conflict  be- 
tween a  decision  and  a  case  which  had  been  cer- 
tified to  the  Supreme  Court,  and  in  which  the 
Court  of  Civil  Appeals  thereafter,  in  deciding, 
merely  fellowed  the  dedsion  of  the  Supreme 
Court,  was  not  within  the  statute. 

2.  Same— CoNFUcnno  Decisions. 

A  decision  of  the  Court  of  Civil  Appeals 
that  a  railroad  company  must  keep  its  cattle 
guards  in  good  condition  is  not  in  conflict  with 
another  decidon  that  where  a  railroad  track  is 
fenced,  and  a  private  crossing  is  protected  by 
gates  in  the  right  of  way  fences,  the  railroad 
company  owes  no  duty  with  respect  thereto,  ex- 
cept to  the  adjoining  landowner,  nor  with '  a 
decision  tiiat  the  owner  of  land  not  bordering  on 
a  railroad  track  has  no  right  of  action  for  the 
killing  of  his  animals,  which  escaped  from  his 
land  to  that  of  another  adjoining  the  railroad 
and  were  killed  by  reason  of  the  bad  condition 
of  the  latter's  private  crossing. 

Motion  to  file  a  petition  for  mandamus 
on  relation  of  tbe  Texas  ft  Pacific  Railroad 
Company  against  Sam  P.  Wlllson  and  others. 
Motion  denied. 

W.  L.  Hall  and  Kennedy  ft  Robbins,  for 
applicant. 

GAINES,  O.  J.  This  Is  a  motion  to  file  a 
petition  for  the  writ  of  mandamus  to  compel 
tbe  Judges  of  the  Court  of  Civil  Appeals  for 
the  Sixth  Supreme  Judicial  District  to  certi- 
fy to  this  court  a  qnestion  arising  In  tbe 
case  of  Texas  ft  Pacific  Railway  Co.  v. 
Sproles  (recently  decided  In  that  court)  106 
S.  W.  521,  upon  the  ground  that  there  Is  a 
conflict  In  tbe  decision  of  the  court  In  that 
case  with  decisions  of  other  Courts  of  Civil 
Appeals  In  cases  cited. 

By  an  act  of  tbe  Legislature  approved  May 
9,  1899,  it  is  provided  that  "in  any  cause  that 
Is  now  pending  or  may  hereafter  be  pending 
in  any  of  tbe  Courts  of  Civil  Appeals  of  tbe 
several  supreme  Judicial  districts  of  the  state 
of  Texas,  any  one  of  said  courts  may  arrive 
at  an  opinion  In  tbe  decision  of  any  of  said 
causes  that  may  be  in  conflict  with  the  opin- 
ion heretofore  rendered,  or  hereafter  render- 
ed, by  some  other  Court  of  Civil  Appeals  in 
this  state  on  any  question  of  law,  and  said 
Court  of  Civil  Appeals  refuses  to  concur  with 
tbe  opinion  so  rendered  by  tbe  said  other 
Conrt  of  Civil  Appeals,  It  shall  be  the  duty 
of  said  court  falling  to  concur  with  the  opin- 
ion in  conflict  with  tbe  opinion  so  arrived  at 
by  said  court,  through  Its  clerk,  to  transmit 
the  question  of  law,  duly  certified  to,  in- 
volved in  the  cause  wherein  said  conflict  of 
opinion  has  arisen,  together  with  the  record 
or  transcript  In  said  cause  to  the  Supreme 
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Court  ot  the  state  of  Texas  for  adjndlcation 
by  said  Snpreme  Court"  Laws  1899,  p.  170, 
c.  98.  The  conflict  which  makes  it  the  duly 
of  a  Court  of  Civil  Appeals  to  certltr  a  ques- 
tion Is  with  the  decision  of  some  other  Court 
of  Civil  Appeals,,  and  not  with  the  decision 
of  the  Supreme  Court 

The  case  principally  relied  upon  to  show  a 
conflict  is  that  of  Missouri,  Kansas  &  Texas 
Ry.  Co.  V.  Hanaclk,  23  Tex.  Civ.  App.  894, 
56  S.  W.  938.  It  will  be  noted  that  in  that 
case  the  question  bad  been  certlfled  to  the 
Supreme  Court  by  the  Court  of  Civil  Ap- 
peals, and  In  deciding  the  case  the  latter 
court  merely  followed  the  decision  of  this 
court  The  purpose  of  the  law  was  merely 
to  settle  a  conflict  of  decision  between  two 
or  more  Courts  of  Civil  Appeals.  We  think 
the  decision  In  that  case  should  be  treated 
aa  the  decision  of  the  Supreme  Court,  and 
not  that  of  the  Court  of  Civil  Appeals.  But, 
should  we  be  mistaken  about  this,  we  find 
no  such  conflict  between  the  decision  of  the 
Court  of  ClvU  Appeals  In  the  present  case 
and  that  of  the  Court  of  Civil  Appeals  for 
the  First  Snpreme  Judicial  District  in  the 
Hanacik  Case  as  makes  It  the  duty  of  the 
former  coort  to  certify  the  question.  In  the 
Hanaclk  Case  It  is  held  that  where  there  is 
a  crossing  of  a  railroad  track  which  Is  fenc- 
ed, and  the  crossing  Is  protected  by  gates 
In  the  right  of  way  fences,  the  railroad  com- 
pany owes  no  duty  with  respect  thereto,  ex- 
cept to  the  owner.  The  present  case  Involved 
the  duty  of  the  railroad  company,  across 
whose  trade  there  is  an  open  crossing  pro- 
tected by  cattle  guards,  with  wing  fences,  to 
keep  its  cattle  guards  in  good  condition.  It 
Is  obvious  that  the  questlcxis  are  quite  differ- 
ent, and  that  there  is  no  conflict  between  the 
decisions. 

The  other  two  cases  relied  upon  aa  show- 
ing a  conflict  are  the  case  of  Houston  &  Tex- 
as Central  Ry.  Co.  v.  Holllngsworth,  29  Tex. 
av.  App.  306,  68  8.  W.  724,  and  that  of  Tex- 
as &  Pacific  Ry.  Co.  v.  Huffman  (Tex.  Civ. 
App.)  71  S.  W.  779.  It  is  merely  asserted  In 
the  petition  tliat  the  decisions  in  these  cases 
conflict  in  principle  with  the  decision  In  the 
instant  case.  Waiving  the  question  whether 
a  conflict  In  principle  is  sufficient  to  make  it 
the  duty  of  the  Court  of  Civil  Appeals  to  cer- 
tify a  question,  we  find  no  such  conflict  in 
either  of  the  cases  relied  upon  to  show  It  It 
Is  sufficient  to  say  in  reference  to  the  Huff- 
man Case,  71  S.  W.  779,  that  the  question 
there  was,  as  in  the  Hanacik  Case,  as  to  the 
duty  of  a  railroad  company  in  reference  to 
the  gates  in  a  right  of  way  fence  for  the  put^ 
pose  of  affording  a  farm  crossing,  while  in 
the  present  case  the  question  is  as  to  the  duty 
to  keep  the  cattle  guards  In  efficient  condi- 
tion, where  the  crossing  is  open  and  protected 
by  cattle  guards  and  wing  fences.  These,  in 
our  opinion,  are  very  different  questions.  So 
in  the  Holllngsworth  Case,  29  Tex.  Civ.  App. 
306,  68  S.  W.  724,  the  plaintiff,  whose  mules 
were  killed,  was  not  a  tenant  of  the  owner 


of  the  land,  while  in  the  Instant  case  it  ap- 
pears that  Sproles  was  not  only  the  tenant 
of  Baker,  for  whose  benefit  the  crossing  was 
made,  but  had  Baker's  permission  to  use  the 
pasture  for  the  protection  of  the  stock  in 
which  the  cattle  guard  was  constructed.  It 
is  certainly  a  question  whether  the  rights  of 
a  tenant  under  such  circumstances  are  not 
different  from  those  who  have  no  rights  in  ■ 
the  land  on  which  the  cattle  guards  are 
placed. 

Since  the  petition  In  our  opinion  shows  no 
conflict  we  overrule  the  motion  to  file  it 


WATERS-PIERCE  OIL  00.  T.  STATE. 
(Supreme  Court  of  Texas.    Dec  23,  1907.) 

1.  Afpeai/— Appealable  Ordebs— Mobb  than 
One  Appeal  in  Same  Case. 

Tbeie  may  be  more  than  one  appeal  in  the 
same  case,  where  orders  made  at  different  times 
finally  dispose  of  the  subject-matter  of  each  par- 
ticular order. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  B^rror,  f  60.] 

2.  Save. 

An  order  appolntiDg  a  receiver  of  a  oorpo- 
ration,  entered  at  the  same  term,  bat  subsequent 
to  the  rendition  of  a  judgment  against  it  may 
be  reviewed  either  on  appeal  from  the  Judgment 
or  on  a  separate  appeal,  and  the  fact  that  it  is 
reviewed  on  a  separate  appeal  in  the  Court  of 
Civil  Appeals  does  not  deprive  the  Supreme 
Court  of  jurisdiction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  60.] 

8.  Same— "FiwAL   Judokbht"— "Ihtkbloou- 

TOBT   JUDOHENT." 

An  order  appointing  a  receiver  of  a  corpo- 
ration, entered  at  the  same  term,  but  subsequent 
to  the  rendition  of  a  judgment  against  it  1* 
not  an  Interlocutory  judgment  defined  aa  one 
made  pending  the  caose  and  before  the  hearing 
on  the  merits,  but  is  a  final  judgment  defined 
as  one  disposing  of  the  cause  either  by  sending 
it  out  of  court  before  a  hearing  on  the  merits^ 
or  after  a  hearing  on  the  merits,  and  the  order 
is,  after  affirmance  by  the  Court  of  Civil  Ai>- 
peals,  reviewable  in  the  Supreme  Court  under 
Rev.  St.  1895,  art  1383,  authorising  appeals 
from  final  judgments,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  3,  pp.  2774-2798;  vol.  4,  pp. 
3712-3715;   vol.  8,  pp.  7663,  7692.] 

4.  Sake— Mandates  to  Tbial  Cousi^Isva- 
ARCE— Recall. 

Where  the  clerk  of  the  Court  of  CItU  Ap- 

Jieala  Issued  a  mandate  on  the  court  affirming  a 
Ddgment  of  the  trial  court  before  the  expira- 
tion of  the  time  allowed  for  the  filing  of  an 
application  to  the  Siipreme  Court  for  a  writ  of 
error,  the  Supreme  Court  on  the  presentation 
of  an  application  for  writ  of  error,  will  grant 
a  motion  to  direct  the  clerk  to  recall  the  man- 
date and  to  direct  the  judge  of  the  trial  court 
to  set  aside  an  order  made  by  him  baaed  on  the 
mandate. 

&  Same  —  Bonos  —  AuTHoanr  or  Coinnr  to 
Fix  AicoxTitT. 

An  order  appointing  a  receiver  of  a  cor- 
poration, entered  at  the  same  term,  but  subse- 
quent to  the  rendition  of  a  judgment  against  it, 
is  appealable,  under  Rev.  St  1895,  art  1383, 
authorizing  appeal; ;  and  the  court  granting  an 
appeal,  may  fix  the  amount  of  the  appeal  bond, 
in  the  absence  of  a  statute  on  the  subject 

[Ed.  Note. — For  cases  in  point  see  Cent  Dis. 
vol  2,  Appeal  and  E^rror,  f  2038.] 
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^.  BAia—VAiunM  TO  Oivx  Affkaii  Bono— 

EmcT. 

Failare  to  give  an  appeal  bond  in  a  traffl- 
cient  amount  does  not  make  the  appeal  void,  be- 
oanae  the  bond,  on  objection  in  the  Oourt  of 
Civil  Appeals,  may  be  amended. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §§  2064-2070.] 

7.  Sahb— OBJKonona  —  Failuu  to  Mark  — 
Bftect. 

Where  no  objection,  based  on  the  insnffi- 
ciency  of  an  api>eal  bond  on  appeal  from  an 
order  appointing  a  receiver  of  a  corporation, 
was  made  in  the  Court  of  Civil  Appeals,  an  ob- 
jection made  in  the  Supreme  Court,  on  motion 
for  the  appointment  by  it  of  a  receiver,  cornea 
too  late. 

8.  Sax>— Stat  ov  PsocKSDiRas. 

Under  Rev.  St.  1895,  art.  1404,  authorizing 
appellant  or  plaintiff  In  error  to  give  bond  to 
suspend  the  execution  of  the  judgment,  a  jnd^ 
ment  cannot  be  enforced,  i>ending  an  appeal,  on 
appellant's  executing  a  sufficient  bood;  and 
the  statute  applies  to  an  appeal  from  an  order 
appointing  a  receiver. 

[Bid.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  f  2279.] 

9.  Saux. 

Where  an  order  of  the  oonrt  appointing  a 
receiver  of  a  corporation  stipulates  that  on  the 
approval  by  the  court  and  the  filing  with  the 
clerk  by  the  corporation  of  a  sufficient  appeal 
bond,  proceedings  shall  be  Busi>ended  pending 
appeal,  the  order,  pending  an  appeal,  on  the  cor- 
poration giving  bond  approved  by  the  court 
la  not  enforceable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  2279.] 

10.  Bamb— "Appeli.at*  JuBiaDienow." 
Api)ellate   Jurisdiction   of  a   conrt   is   the 

power  and  authority  conferred  on  a  superior 
court  to  rehear  and  determine  causes  tried  in  in- 
ferior courts. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  61. 

For  other  deflnitiona,  see  Words  and  Phntaea, 
vol.  1,  in>.  452-454.] 

11.  OOUBTB— OBJOIlfAI,  JimiSDIOTIOIl— APFKL- 
I.ATE  JUBIBDIOTION. 

Under  Const,  art  5,  §  3,  conferring  on  the 
Supreme  Court  appellate  Jurisdiction  and  orig- 
inal jurisdiction  to  issne  prerogative  writs  in 
cases  specified  by  law,  and  the  statute,  giving 
the  Supreme  Oonrt  appellate  Jurisdiction,  the 
Supreme  Court  has  not  original  nor  appellate 
junsdiction  to  appoint  a  receiver  of  a  corpora- 
tion against  which  a  Judgment  for  violating  the 
anti-trust  laws  has  been  rendered,  pending  a 
review  of  an  order  appointing  a  receiver;  the 
act  not  being  within  the  Constitution  defining 
-original  Jurisdiction,  nor  within  the  appellate 
Junsdiction  under  the  anthoritv  to  revise  orders 
entered  by  the  trial  court  or  Court  of  Civil  Ap- 

rJs,  and  it  not  being  claimed  that  any  error 
the  appointment  of  a  receiver  was  committed 
either  by  the  trial  court  or  by  the  Court  of 
Civil  Appeals  nor  within  the  court's  inherent 
power  to  do  things  reasonably  necessary  for  the 
administration  of  Justice  within  the  scope  of 
its  jurisdiction. 

Action  by  the  state  against  the  Watera- 
Pierce  Oil  Company.  There  was  a  Judgment 
of  the  Conrt  of  Civil  Appeals  (106  S.  W. 
851)  affirming  an  order  appointing  a  re- 
ceiver of  the  corporation,  and  it  brings  er- 
ror. Heard  on  motion  by  the  state  for  the 
appointment  of  a  receiver,  and  on  motion 
by  the  Waters-Fierce  OH  Company  for  a  re- 
call of  the  mandate  Issued  by  the  clerk  of 
Oonrt  of  Civil  Appeals.    Motion  of  the  state 


overruled,    and    motion    ot    the    omnpany 
granted. 

N.  A.  Stedman,  Cochran  ft  Penn,  Clark  & 
Bolinger,  and  D.  W.  Odell,  for  plainUtf  In 
error.  R.  V.  Davidson,  Atty.  Gea.,  Jewel 
P.  liightfoot,  Asst  Atly.  Gen.,  Jno.  W. 
Brady,  Co.  Atty.,  Allen  &  Hart,  and  Onegoiy 
&  Batts,  for  the  State, 

BROWN,  J.  In  this  opinion  we  will  give 
onr  reasons  for  the  disposition  made  on  a 
former  day  of  this  term  of  a  motion  present-- 
ed  by  the  Waters-Pierce  Oil  Company  on 
substantially  the  following  statement  of 
facts: 

The  Waters-Pierce  Oil  Oompany  Is  a  cor- 
poration created  nnder  the  laws  of  the 
state  of  Missouri,  which  had  been  admitted 
by  the  authorities  of  this  state  to  transact 
business  in  Texas  nnder  a  permit  dnly  Is- 
sued. The  state  Instituted  snit  in  the  dis- 
trict court  of  Travis  connty  against  the  said 
oil  company  to  forfeit  Its  permit  to  do 
business  in  this  state,  and  also  to  recover 
from  it  penalties  for  the  violation  of  the 
anti-trast  statutes  of  the  state  of  Texas. 
Upon  a  trial  In  the  district  court  the  state 
recovered  Judgment  for  $1,623,000  as  pen- 
alties, and  declared  the  permit  of  the  c(m- 
pany  to  do  business  in  this  state  forfeited. 
On  a  subsequent  day  to  the  Judgment,  and 
during  the  term,  the  Judge  of  the  district 
court,  upon  motion  of  the  state,  appointed 
Robert  J.  Eckhardt  receiver  for  the  said 
corporation.  After  a  motion  for  new  trial 
had  been  overruled  In  that  proceeding,  and 
also  In  the  main  case,  the  oil  company  gave 
notice  of  appeal  In  the  original  case,  as  well 
as  in  the  proceedings  for  appointment  of  re- 
ceiver, and  executed  a  bond  In  the  main  case 
according  to  law  In  double  the  amount  of  the 
Judgment,  and  In  the  proceedings  under  the 
motion  of  the  state  for  appointment  of  re- 
ceiver a  bond  was  given  In  the  amoimt  pre- 
scribed by  the  Judge  of  the  district  court, 
conditioned  as  required  by  law  for  a  superse- 
deas bond.  Two  records  were  filed  in  the 
Court  of  Civil  Appeals — one  embracing  both 
the  main  case  and  the  motion  for  the  ap- 
pointment of  a  receiver,  and  the  other  em- 
bracing only  the  proceedings  upon  the  mo- 
tion of  the  state  for  the  appointment  of  a 
receiver.  In  the  Court  of  Civil  Appeals  the 
Waters-Pierce  Oil  Company  moved  to  con- 
solidate the  cases,  which  motion  was  by  that 
court  denied,  and  the  Judgment  of  the  dis- 
trict court,  appointing  a  receiver,  was  af- 
firmed. Motion  for  rehearing  of  that  Judg- 
ment In  the  Court  of  Civil  Appeals  was  filed 
In  due  time  and  by  the  court  overruled.  On 
the  same  day  a  mandate  was  Issued  by  the 
derk  of  the  Court  of  Civil  Appeals  and 
transmitted  to  the  clerk  of  the  district  court 
of  Travis  county,  Tex.  The  Judge  of  the 
district  court  entered  an  order  directing 
Eckhardt  to  proceed  as  receiver  to  discbarge 
bis  duties.    The  Waters-Pierce  Oil  Oompany 
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filed  In  the  Court  of  Civil  Appeals  and  pre- 
sented to  this  court  within  the  time  pre- 
scribed by  law  a  petition  for  writ  of  error, 
which  la  now  pendlne  before  this  conrt  The 
Waters-Pierce  Oil  Company  filed  in  tliis  conrt 
a  motion  setting  up  the  facts  before  stated 
and  praying  that  this  court  enter  an  order 
directing  the  clerk  ot  the  Court  of  Civil  Ap- 
peals to  recall  the  mandate  sent  by  him  to 
the  clerk  of  the  district  court,  and  also  di- 
recting the  judge  of  the  district  court  to 
vacate  an  order  which  he  had  entered  upon 
receipt  of  that  mandate  directing  the  re- 
ceiver to  take  charge  of  the  property.  At  a 
former  day  of  this  term,  on  hearing  the  mo- 
tion, this  court  directed  the  clerk  ot  the 
Court  of  Civil  Appeals  to  recall  the  mandate 
sent  down  by  him  to  the  district  court,  and 
also  directed  the  honorable  Jndge  of  the 
district  court  to  set  aside  the  order  made  by 
him  upon  receipt  of  the  said  mandate. 

After  this  court  granted  the  motion  to  re- 
call the  mandate  Issued  by  the  Court  of 
Clvtl  Appeals  to  the  district  court,  the  state 
of  Texas,  by  her  Attorney  General,  filed  in 
this  court  a  motion  reciting  the  facts  be- 
fore stated  and  added  the  following  grounds 
upon  which  the  motion  rested:  (1)  That  it 
was  adjudged  by  the  district  court  that  the 
Waters-Pierce  Oil  Company  was  conducting 
Its  business  In  violation  of  the  law,  and  that 
the  said  Judgment  canceled  the  permit  of 
the  company  to  do  business  In  this  state. 
(2)  That  Judgment  had  been  entered  In  favor 
of  the  state  of  Texas  against  the  said  com- 
pany for  11,623,000.  (3)  That  the  state  has  a 
lien  upon  all  of  the  property  of  the  said  com- 
pany within  this  state  to  secure  payment  of 
the  said  Judgment.  (4)  That  conducting  the 
business  of  the  Waters-Pierce  Oil  Company 
by  that  company  or  its  agents  In  the  state 
would  be  in  violation  of  the  penal  laws  of 
this  state.  (5)  That  in  a  proceeding  in  the 
United  States  Circuit  Court,  wherein  Bradley 
W.  Palmer,  one  of  the  stockholders  of  the 
company,  was  the  plaintiff,  C.  B.  Dorchester 
was  appointed  receiver  for  the  said  company 
and  took  possession  of  the  property,  and  that 
upon  appeal  by  the  state  the  Circuit  Court 
of  Appeals  of  the  United  States  decided  that 
the  Circuit  Court  did  not  have  Jurisdiction 
and  ordered  the  Circuit  Court  to  discharge 
the  receiver.  (6)  The  motion  sets  out  the 
facts  of  the  proceeding  of  the  Circuit  Court 
of  the  United  States,  which  are  not  neces- 
sary to  this  statement  It  is  alleged  in  the 
said  motion  that  the  property,  while  In  the 
hands  of  Dorchester  and  under  the  orders 
of  the  Circuit  Court  of  the  United  States, 
was  applied  to  the  payment  of  the  expenses 
of  that  administration  and  the  debts  con- 
tracted by  the  receiver,  and  the  other  prop- 
erty or  proceeds  thereof  would  be  hereafter 
so  applied,  to  the  detriment  of  the  state  and 
the  impairment  of  its  lien ;  that  In  case  the 
property  should  be  returned  to  the  possession 
of  the  Waters-Pierce  Oil  Company  It  would 
be  liable  ta  be  wasted  or  removed  front  the 


state.  The  motion  also  set  up  that  the  Judge 
of  the  Circuit  Court  of  the  United  States 
had  declared  that  he  would  discharge  the 
receiver  in  accordance  with  the  mandate  of 
the  Circuit  Court  of  Appeals  of  the  United 
States,  and  that  In  case  be  should  do  so 
there  is  no  person  to  receive  the  property  and 
take  control  of  it  and  transact  the  bu^ness, 
as  the  operation  of  the  business  by  the 
Waters-Pierce  Oil  Company  In  this  state 
would  be  unlawful.  The  motion  concludes 
then  In  the  following  language:  "That  it  1» 
necessary,  for  the  preservation  of  the  prop- 
erty of  the  Waters-Pierce  Oil  Company,  for 
the  preservation  of  the  security  of  the  state 
of  Texas,  for  the  prevention  of  the  violation 
of  the  laws  of  the  state  of  Texas,  for  th» 
safety  of  the  persons  In  charge  of  the  prop- 
erty of  the  Waters-Pierce  Oil  Company,  and 
for  the  prevention  of  the  conduct  of  a  busi- 
ness in  violation  of  the  laws  of  the  state, 
that  the  property  and  business  of  said  Wa- 
ters-Pierce Oil  Company  be  taken  into  actual 
control  of  this  court.  Wherefore-  the  state 
of  Texas  prays  that  this  court  revoke  the 
order  recalling  the  mandate  of  the  Court  of 
Civil  Appeals,  or  direct  that  Bot>ert  J.  Eck- 
hardt  take  actual  and  physical  possession  of 
the  property  of  the  Waters-Pierce  Oil  Com- 
pany and  conduct  the  business  of  said  cor- 
poration under  such  orders  as  this  court  may 
make  pending  the  final  disposition  of  this 
cause  in  this  court,  and  for  general  jrellef." 
On  the  hearing  of  the  motion  of  the  Wa- 
ters-Pierce Oil  Company  to  recall  the  man- 
date of  the  Court  of  Civil  Appeals  from  the 
district  court  it  was  objected  by  counsel  for 
the  state  that  If  the  Waters-Pierce  Oil  Com- 
pany be  correct  in  its  contention  that  this 
was  not  an  Independent  suit  but  only  an  In- 
cident of  the  main  controversy,  a  writ  of 
error  could  not  be  separately  prosecuted,  and 
therefore  the  case  was  not  properly  before 
tills  court  It  is  sometimes  the  case  that 
there  may  be  more  than  one  appeal  In  the 
same  case,  when  orders  are  made  at  differ- 
ent times  which  finally  dispose  of  the  sub- 
ject-matter of  that  particular  order.  A  fa- 
miliar instance  is  a  case  of  partition,  wherein 
there  may  be  a  decree  which  determines  the 
rights  of  the  parties  in  the  property  and  Is 
a  final  Judgment  upon  the  merits  of  the  case. 
From  this  an  appeal  may  be  taken,  leaving 
the  case  before  the  court  for  the  purpose  of 
actual  division  of  the  property  among  the 
claimants  according  to  the  decree  entered. 
When  the  partition  shall  have  been  made  and 
the  decree  of  partition  entered,  there  is  an- 
other final  Judgment  or  order,  from  which 
an  appeal  may  likewise  be  taken.  White  v. 
Mitchell,  60  Tex.  164;  Moor  v.  Moor  (Tex. 
Civ.  App.)  63  S.  W.  347.  The  order  appoint- 
ing the  receiver,  although  made  subsequently 
to  the  date  of  the  Judgment,  but  at  the  same 
term,  might  have  been  reviewed  In  the  ap- 
peal of  the  principal  case.  The  parties  have 
treated  this  as  a  separate  proceeding,  pre- 
senting separate  records  to  th$  Court  of  Civil 
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Appeals,  and  that  oonrt  baa  pasted  npon  It 
as  a  separate  and  distinct  case  from  the 
main  snlt ;  bnt  the  separation  of  the  two  can- 
not  deprive  appellant  of  the  benefit  of  a  re- 
view of  the  order.  This  conrt  has  Juriadlo- 
tlon  of  the  case  as  it  is  presented. 

It  Is  alao  objected  by  the  state's  connsel 
tbat  this  conrt  has  no  jnrlsdlction  of  this 
branch  of  the  proceeding,  because  the  order 
appointing  the  receiver  Is  an  Interlocutory 
order,  and  this  court  has  jurisdiction  only  of 
final  Judgments  of  tbe  Court  of  Civil  Appeals. 
If  this  be  an  Interlocutory  order,  then  the 
objection  is  well  taken;  for  this  court  has 
no  Jurisdiction  to  review  such  an  order  of 
the  district  conrt  and  of  the  Conrt  of  Civil 
Appeala  Mr.  Freeman  defines  an  interlocu- 
tory judgment  in  the  following  language: 
"An  interlocutory  decree  Is  one  made  pending 
the  cause  and  before  tbe  hearing  on  the  mer- 
its." Freeman  on  Jadgments,  i  29.  This 
definition  has  been  apinroved  by  this  conrt  in 
the  case  of  Linn  v.  Arambould,  66  Tex.  611. 
Mr.  Freeman  defines  a  final  decree  as  fol- 
lows: "A  final  decree  is  one  which  disposes 
of  the  cause  either  by  sending  It  out  of  the 
court  before  a  hearing  is  had  on  the  merits, 
or,  after  a  hearing  on  tbe  merits,  decreeing 
either  In  favor  of  or  against  the  prayer  of  the 
bill."  Tbe  order  clearly  coiues  within  tbe 
definition  of  a  final  decree  or  order;  for, 
80  far  as  the  defendant  was  concerned,  it 
finally  disposed  of  the  matter  then  before  the 
court,  which  was  the  appointment  of  a  re- 
ceiver to  take  tbe  property  into  his  custody 
as  a  consequence  of  the  complete  determina- 
tion of  the  controversy.  If  the  contention 
were  sustained,  the  defendant  would  be  de- 
prived of  the  right  to  have  that  order  re- 
viewed by  this  court  Article  1383,  Rev.  St 
1895 ;  Kenn  v.  Samoa,  42  Tex.  104 ;  Schulte 
V.  Hoffman,  18  Tex.  678;  Fltts  v.  Fitts,  14 
Tex.  443 ;  Watson  v.  McKlnnon,  78  Tex.  216, 
11  S.  W.  197;  Carter  v.  HIghtower,  79  Tex. 
135,  15  S.  W.  223.  In  each  of  the  cases  just 
cited  a  receiver  had  been  appointed  In  the 
trial  court,  and  this  court  entertained  juris- 
diction of  the  matter  and  passed  upon  the 
questions  raised  as  follows :  In  Fitts  v.  Fltts 
tbe  appointment  was  made  in  the  final  decree, 
and,  for  tbe  pnrpose  of  enforcing  it  objec- 
tion was  made  to  tbe  appointment  of  the  re- 
ceiver, but  the  court  affirmed  that  judgment 
In  Schulte  v.  Hoffman  the  appointment  of  a 
receiver  was  made  to  carry  out  the  final 
Judgment  of  the  court  and.  upon  objection 
being  made,  the  Supreme  Court  affirmed  the 
judgment  of  the  district  court  making  the 
np!iointment  In  Watson  v.  McKlnnon  the 
trial  court  refused  to  make  the  appointment 
of  a  receiver  and,  uiwn  appeal,  complaint  was 
made  of  that  refusal,  which  action  the  Su- 
preme Court  reviewed  and  reversed.  If  the 
order  of  the  court  refusing  the  apiralntment 
of  a  receiver  was  subject  to  review  by  the 
Supreme  Court  certainly  an  order  by  which 
a  receiver  was  appointed  would  be  likewise 
subject  to  review.    In  Carter  Bros.  v.  High- 


tower  a  receiver  was  appointed  by  the  trial 
oourt,  of  which  complaint  was  made  npon  ap- 
peal. This  court  reviewed  the  action  of  the 
trial  court  in  making  the  appointment  and 
afllrmed  the  order.  At  the  time  those  cases 
were  passed  upon  by  the  Supreme  Court  It 
had  no  authority  to  review  an  Interlocutory 
order  of  any  kind,  and,  while  the  question 
was  not  made  In  either  of  tbe  cases,  tbe  ac- 
tion of  the  Supreme  Oonrt  necessarily  in- 
volved the  proposition  that  the  court  regard- 
ed the  order  as  being  final,  else  it  would  not 
have  bad  jurisdiction  to  enter  tbe  orders  con- 
cerning tbe  appointment  that  were  made  In 
that  court  We  regard  these  cases  as  strong- 
ly supporting  our  ruling  In  maintaining  Ju- 
risdiction of  this  court  over  the  order  of  tbe 
district  conrt  In  making  tbe  appointment  of 
a  receiver  in  this  court 

Tbe  affirmance  of  that  order  being  a  final 
Judgment  of  the  Court  of  Civil  Appeals,  this 
!  court  bad  jurisdiction  by  writ  of  error  to  re- 
!  view  tbe  proceedings  of  tbe  courts  in  that 
I  matter,  and,  tbe  appellant  in  tbe  Court  of 
i  Civil  Appeals  having  a  right  to  present  to 
^  this  court  an  application  for  writ  of  error, 
I  the  clerk  of  that  court  had  no  authority  to 
I  Issue  the  mandate  on  the  judgment  of  the 
:  Court  of  Civil  Appeals  until  the  expiration 
of  tbe  time  allowed  by  law  for  tbe  filing  of 
an  application  for  writ  of  error  in  that  court. 
I  The  application  for  writ  of  error  having  been 
I  presented  in  this  court,  it  was  necessary  that 
I  the  mandate  of  the  Court  of  Civil  Appeals, 
which  was  prematurely  issued,  should  be  re- 
turned to  that  court  to  await  the  action  and 
judgment  of  the  Supreme  Court    We  there- 
fore held  that  tbe  appellant  was  entitled  un- 
der Its  motion  to  have  an  order  directing  the 
clerk  of  the  Court  of  Civil  Appeals  to  recall 
tbe  mandate  and  also  directing  tbe  judge  of 
the  district  court  to  set  aside  tbe  order  which 
he  had  made  based  upon  that  mandate.    In 
passing  upon  that  motion  we  have  confined 
ourselves  strictly  to  the  question  of  the  right 
of  {his  court  to  entertain  jurisdiction  of  the 
application  filed  with  it  and  tbe  power  of  the 
court  to  direct  the  recall  of  the  mandate. 
That  decision  in  no  wise  Interferes  with  any 
autboritj'  that  the  district  court  or  the  re- 
ceiver could  lawfully  exercise  over  the  prop- 
erty of  the  oil  company  during  the  pendency 
of  that  appeal. 

Upon  the  motion  of  the  Attorney  General, 
requesting  this  court  to  appoint  a  receiver  In 
this  case,  It  Is  insisted  by  counsel  tbat  this 
court  has  Jurisdiction  of  the  matter,  because 
the  appeal  which  was  taken  from  tbe  order 
appointing  the  receiver  is  void;  the  bond 
not  having  been  given  in  double  tbe  amount 
in  controversy.  It  Is  also  claimed  that  there 
is  no  bond  prescribed  by  the  statute  which 
will  apply  to  an  appeal  from  this  order.  Ar- 
ticle 1888,  Rev.  St  1895,  provides:  "An  ap- 
peal or  writ  of  error  may  be  taken  to  the 
Court  of  Civil  Appeals  from  every  final  judg- 
ment of  the  district  court  In  civil  cases." 
The  order  in  question  Is  a  final  Judgment  of 
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the  district  conrt,  from  which  an  appeal 
might  be  taken  onder  the  provlalonB  of  the 
above-quoted  artlde.  If  the  statute  pre- 
Bcrlbea  no  bond,  then  we  are  of  the  opinion 
that  the  court  granting  an  appeal  under  this 
provision  of  the  law  might  fix  the  amount 
of  the  bond  adequate  for  the  protection  of 
the  rights  of  the  parties,  which  the  court 
here  did.  However,  If  It  were  held  that  this 
case  must  rest  upon  the  bond  given  therein, 
and  that  it  Bhonld  be  for  a  sum  double  the 
amoxmt  of  the  Judgment,  the  appeal  would 
not  be  void,  because  the  bond  could  have  been 
amended  upon  objection  made  In  the  Court 
of  Civil  Appeals.  The  objection  not  having 
been  made  In  the  Court  of  Civil  Appeals  as 
to  the  amount  of  the  bond,  nor  any  effort 
made  to  dismiss  the  appeal  on  that  account, 
the  objection  comes  too  late  In  this  proceed- 
ing. The  effect  of  the  appeal,  when  perfect- 
ed, is  prescribed  by  article  1401,  Rev.  St 
1895,  in  these  words:  "Shonld  the  appellant 
or  plaintiff  in  error,  as  the  case  may  be,  de- 
sire to  Bjupead  the  execution  of  the  Judg- 
ment, he  may  do  so  by  giving,  Instead  of  the 
bond  or  affidavit  in  lien  thereof,  mentioned 
in  the  four  preceding  articles,  or  in  addition 
to  such  bond,  a  l>ond  with  two  or  more  good 
and  sufficient  sureties,  to  be  approved  by  the 
cleric,  payable  to  appellee  or  defendant  In 
error,  in  a  sum  at  least  double  the  amount 
of  the  Judgment,  Interest  and  costs,  condi- 
tioned that  such  appellant  or  plaintiff  in  er- 
ror shall  prosecute  his  appeal  or  writ  of  er- 
ror with  effect,  and  in  case  the  Judgment  of 
the  Supreme  Court  or  the  Court  of  Civil 
Appeals  shall  be  against  him,  be  shall  per- 
form its  Judgment,  sentence  or  decree,  and 
pay  ail  such  damages  as  said  conrt  may 
award  against  him."  This  is  plain  language 
that  cannot  be  construed,  because  its  mean- 
ing is  as  definite  as  could  be  expressed  to 
the  effect  that,  when  the  appellant  or  plain- 
tiff in  error  complies  with  the  law,  the  Judg- 
ment cannot  be  enforced  during  the  pendency 
of  the  appeal.  It  only  needs  to  be  said  that 
the  law  applies  to  this  case,  and  the  enforce- 
ment of  the  order  appointing  the  receiver 
was  soapended  by  the  appeal.  Williams  v. 
Poims,  48  Tex.  141 ;  Street  Ry.  Co.  v.  Street 
By.  Co.,  68  Tex.  163,  7  S.  W.  381;  G.  C.  &  S. 
F.  Ry.  Co.  V.  Ft.  W.  ft  N.  O.  Ry.  Co.,  68  Tex. 
OS,  2  S.  W.  199.  8  S.  W.  664 ;  Griffin  v.  Walce- 
lee,  42  Tex.  518 ;  Stone  v.  SpUlman's  Adm'x, 
16  Tex.  432;  Beach  on  Receivers,  S  117. 

This  court  has  no  power  to  direct  or  ati- 
thorize  Eckbardt  to  take  charge  of  the  prop- 
erty of  the  defendant  company,  when  the 
statute  expressly  provides  that  the  giving  of 
the  appeal  bond  ahall  suspend  the  action  of 
the  court  in  that  regard.  If  the  appeal  did 
not  have  the  effect  to  suspend  the  execution 
of  the  order,  the  Judge  had  authority  to  limit 
the  appointment,  as  be  did  by  his  order,  in 
which  it  is  thus  expressed:  "And  now,  on 
this  the  16tb  day  of  Jane,  1907,  in  open  court 
it  la  ordered  by  the  court  In  the  above  cause 


that  $100,000  be  and  the  same  is  her^  fix- 
ed as  the  amount  of  bond  which  the  defend- 
ant shall  be  required  to  give  in  order  to 
sui>er8ede  the  Judgment  of  the  court  placing 
defendant's  property  In  the  hands  of  a  r^ 
celver;  and  it  is  further  ordered  that,  upon 
the  approval  by  the  court  and  the  filing  with 
the  clerk  by  defendant  of  a  good  and  sufficient 
bond  conditioned  as  required  by  law  for  said 
amount,  further  proceedings  herein  be  sus- 
pended pending  appeal  But  this  order  shall 
not  affect  or  rescind  the  order  heretofore  en- 
tered prohibiting  and  enjoining  the  defend- 
ant, its  servants,  officers,  ag«its,  and  attor- 
neys, from  removing  any  of  its  property  or 
assets  beyond  the  limits  of  the  state  of 
Texas;  but  said  injunction  shall  remain  in 
full  force  and  effect  pending  the  appeal  from 
the  order  appointing  a  receiver  herein."  We 
do  not,  however.  Intimate  a  doubt  upoa  the 
proposition,  which  we  ttave  asserted,  that  the 
appeal,  by  the  filing  of  tlie  bonds  by  the  de- 
fendant in  that  court  suspended  the  apem- 
tlon  of  the  order  appointing  the  receive:  nn- 
til  the  final  decision  of  the  case. 

The  state,  by  her  Attorney  General,  moves 
this  court  to  appoint  a  receiver  to  take  actual 
possession  of  the  property  of  the  Watera- 
Plerce  Oil  Company.  This  Involves  an  in- 
quiry into  the  scope  of  the  powers  whidi 
the  Constitution  has  granted  to  this  court 
and  an  inquiry  as  to  whether  the  act  which  is 
requested  of  this  court  would  constitute  the 
exercise  of  appellate  or  of  original  Jurisdic- 
tion. Section  8  Of  article  6  of  the  Constlta- 
tion  defines  the  powers  of  the  Supreme  Conrt 
in  the  following  terms :  "The  Supreme  Court 
shall  have  appellate  Jurisdiction  only,  except 
as  herein  specified,  which  shall  be  coexten- 
slve  with  the  llmlt»  of  the  state:  Its  appel- 
late jurisdiction  shall  extend  to  qnestiona  of 
law  arising  in  cases  of  which  the  Courts  of 
Civil  Appeals  have  appellate  jurisdiction,  un- 
der such  restrictions  and  regulations  as  the 
Legislature  may  prescribe.  •  •  •  Xhe 
Iieglslature  may  confer  original  Jurisdiction 
on  the  Supreme  Court  to  issue  writs  of  qao 
warranto  and  mandamus  in  such  cases  as 
may  be  specified,  except  as  against  the  Gov- 
ernor of  the  state."  In  pursuance  of  the  au- 
thority granted  by  the  Constitution  the  lieg^ls- 
latnre  has  defined  the  appellate  jurisdiction 
of  the  Supreme  Court  in  this  language :  "The 
Supreme  Court  shall  have  appellate  Jurisdic- 
tion coextensive  with  the  limits  of  the  state 
which  shall  extend  to  questions  of  law  aris- 
ing in  civil  cases  in  which  the  Courts  of  Civil 
Appeals  have  appellate  but  not  final  Juris- 
diction." It  is  unnecessary  for  us  to  enumer- 
ate the  different  provisions  of  the  statutes 
which  limit  and  further  define  the  Jurlsdic- 
ttaa  of  this  court  within  the  general  terms 
hereinttefore  copied.  The  l/egislatnre  baa  de- 
fined the  original  Jurisdiction  of  this  court 
as  follows:  "The  Supreme  Court  or  any  Jus- 
tice thereof  shall  have  power  In  term  time  or 
vacation  to  issue  the  writs  of  quo  warranto 
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or  maAdamm  against  any  district  judge  or 
officer  of  the  state  gDvenuuent,  except  tbe 
Governor  of  the  state."  The  Legislature  has 
also  speclfled  the  cases  in  which  the  Supreme 
Gonrt  may  Issue  writs  of  habeas  corpus,  but 
It  is  nnneceasary  to  quote  or  cite  the  statute. 
In  BrownsTllle  v.  Basse,  4S  Tex.  449,  this 
court  defined  appellate  Jurisdiction  as  fol- 
lows: "Appellate  ]urisdlctl(»,  with  which 
alone  this  court  is  luTested  in  passing  upon 
ciyil  causes,  Is  defined  to  be  the  power  and 
authority  conferred  upon  a  superior  court  to 
rehear  and  determine  causes  which  have  been 
tried  in  Inferior  courts." 

By  the  application  of  this  definition  of  ap- 
pellate Jurisdiction,  and  the  statutory  pro- 
visions as  to  the  original  Jurisdiction  of  this 
court,  we  must  ascertain  whether  the  act  of 
making  the  requested  appointment  is  em- 
braced in  either  the  appellate  or  original 
Jurisdiction  of  this  court  It  is  manifest  that 
the  act  of  appointing  a  receiver  to  take 
charge  of  the  pn^wrty  of  the  Waters-Pierce 
Oil  Company  would  not  come  within  the 
terms  of  the  statute  which  confer  upon  this 
court  original  Jurisdiction  in  the  use  of  the 
writs  of  quo  warranto  and  mandamus;  for 
by  neither  of  these  writs  could  tbe  appoint- 
ment be  made.  The  conclusion  Is  absolute 
that,  if  the  original  Jurisdiction  of  this  court 
must  l>e  invoked  to  make  tbe  appointment 
sought,  then  the  court  is  without  power  to 
grant  the  motion.  It  would  be  a  waste  of 
words  and  time  to  argue  a  proposition  so 
self-evident  Can  the  prayer  of  tbe  motion 
be  granted  by  the  exercise  of  the  appellate 
Jurisdiction  of  this  court?  Looking  to  the 
clear  definition  of  our  powers  by  the  Con- 
stitution,  by  the  statute  law,  and  by  the  de- 
cision of  the  court  above  quoted,  tbls  court 
has  DO  authority  over  this  matter,  unless  it 
be  tn  the  exercise  of  Its  revisory  authority, 
whereby  some  ruling  made,  or  an  order  or 
Judgment  entered  by  the  trial  court  or  by 
the  Court  of  Civil  Appeals  In  its  proceedings 
in  this  case,  is  brought  under  review.  It  Is 
not  claimed  that  the  trial  court  committed 
any  error  In  the  a^wlntment  of  a  receiver 
for  the  Waters-Pierce  Oil  Company,  nor  that 
the  Court  of  Civil  Appeals  erred  in  the  af- 
firmance of  that  Judgment;  and  the  state 
does  not  seek  to  revise,  reverse,  or  set  aside 
any  order,  Judgment,  or  decree  rendered  by 
the  district  court  or  any  action  taken  there- 
in by  the  Court  of  Civil  Appeals.  It  is  there- 
fore certain  to  the  point  of  demonstration 
that  the  power  to  make  the  appointment 
does  not  come  within  tbe  appellate  Jurisdic- 
tion and  authority  of  this  court  over  the 
case,  xmless  it  Is  brought  within  the  rule 
which  is  well  expressed  in  these  terms: 
"E)very  regularly  constituted  court  has  in- 
herent power  to  do  all  things  that  are  rea- 
sonably necessary  for  the  administration  of 
Justice  within  the  scope  of  its  Jurisdiction 
and  to  prevent  any  abuse  of  its  process." 
8  Am.  &  Bug.  Bncy.  Law,  28. 


Tbe  powers  of  the  receiver  being  onspend- 
ed  by  the  appeal  taken  by  the  Waters-Pierce 
Oil  Company,  we  must  inquire  in  what  man- 
ner that  company  is  interfering  with  tbe 
exercise  by  this  court  of  Its  lawful  powers 
in  the  revision  of  the  proceedings  In  that 
case.  If  It  were  made  to  appear  that  a  re- 
ceiver in  the  active  discharge  of  his  duties 
was  necessary  to  enable  this  court  to  exer- 
cise its  authority  over  the  case  and  to  re- 
vise the  actl(m  and  ruling  of  the  inferior 
courts,  we  do  not  doubt  that  this  court 
would  have  the  power  to  appoint  a  receiver 
tn  order  to  enable  it  to  perform  its  duties  of 
revising  and  correcting  whatever  errors 
might  be  made  to  appear  in  the  proceedings 
of  the  lower  courts.  Nor  would  this  court 
hesitate  to  exercise  the  implied  or  inherent 
power  arising  from  its  constitutional  author- 
ity, if  the  facts  presented  made  such  a  case. 
Accepting  as  true  the  allegations  of  the  mo- 
tion made  in  this  case  that  the  Waters-Pierce 
Oil  Company,  if  permitted  to  use  the  prop- 
erty, will  violate  the  laws  of  the  state  of 
Texas,  and  that  the  safety  of  the  persons  in 
charge  of  tbe  property  of  the  Waters-Pierce 
Oil  Company  would  be  endangered  by  con- 
ducting the  business  in  violation  of  the  laws, 
we  must  inquire  If  either  of  those  acts  would 
in  any  manner  Interfere  with  this  court  in 
discharging  its  duty  of  revision  as  an  ap- 
pellate court  We  are  not  able  to  see  where- 
in the  action  of  the  Supreme  Court  would  be 
affected  by  such  condittons.  If  In  tbe  use  of 
its  property  the  Waters-Pierce  Oil  Company 
should  violate  tbe  laws  of  the  state  during 
the  pendency  of  its  appeal,  it  would  be  liable 
to  prosecution  and  punishment  In  the  same 
manner  as  for  acts  done  before  the  trial  of 
this  case ;  and  If  the  safety,  of  the  persons 
in  charge  of  the  property  is  endangered  in 
any  manner  the  courts  are  open  to  them  to 
seek  their  protecticm  where  the  Jurisdiction 
has  been  lodged  by  the  Constitution  of  this 
state  for  such  purposes.  The  trial  coi^rt  has 
no  less  power  now  to  prevent  a  violation  of 
the  laws  of  this  state  by  the  conducting  of 
tbe  business  of  the  Waters-Pierce  Oil  Com- 
pany tban  it  bad  before  the  triaL  As  none 
of  these  things  would  in  any  way  Interfere 
with  this  court  in  the  dischargee  of  its  duty, 
they  do  not  fall  within  the  scope  of  its  ap- 
pellate Jurisdiction,  and  therefore  do  not 
come  within  the  scope  of  the  Jurisdiction  of 
this  'court  It  is  also  said  that  It  is  neces- 
sary, in  order  to  preserve  the  security  that 
the  state  of  Texas  has  for  the  collection  of 
Its  Judgment,  to  have  a  receiver  in  custody 
of  the  property;  bat  no  facts  are  stated 
wbdch  show  that  there  is  any  threatened  in- 
vasion of  the  Jurisdiction  of  this  court  by 
which  that  security  would  be  Impaired.  The 
law  provides  for  a  bond  as  security  for  the 
state  in  the  collection  of  its  Judgment,  and 
we  are  authorized  to  presume  that  a  solvent 
bond  has  been  taken  by  the  trial  court,  and, 
I  the  law  having  prescribed  a  sum  doable  tbe 
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amount  of  tbe  Jndgment  rendered,  we  mast 
conclude  that  it  would  afford  aecnrlty  to  the 
state  in  tbe  enforcement  of  its  judgment 
This  court  will  presume  that  all  of  these 
things  have  been  properly  done^  and,  indeed, 
if  they  were  not,  they  are  not  matters  over 
which  this  court  has  appellate  Jurlsdlcticxi. 

In  argument  counsel  appealed  to  this  court 
to  Interfere,  because  it  was  asserted  tiiat,  In 
case  this  court  or  the  Supreme  Court  of  tbe 
United  States  should  reverse  tbe  Judgment 
which  the  state  obtained  in  tbe  district 
court,  then  tbe  Waters-Fierce  Oil  Company 
would  be  enabled  to  dispose  of  its  property 
and  evade  tbe  collection  of  the  penalties  and 
fines  which  tbe  state  has  a  right  to  recover 
against  It  This  court  cannot  Indulge  the 
presumption  that  the  law  will  be  violated, 
or  that  eltber  this  court  or  tbe  Supreme 
Court  of  tbe  United  States  will  reverse  a 
Judgment  which  comes  to  this  court  with  the 
presumption  in  favor  of  Its  correctness. 
Sucb  a  condition  of  things,  if  It  should  ever 
exist,  must  arise  necessarily  after  the  time 
when  the  Jurisdiction  of  this  court  over  tbe 
subject-matter  will  have  ceased.  Tbe  Su- 
preme Court  is  not  called  upon  by  this  mo- 
tion to  preserve  the  status  of  the  case  as  it 
existed  after  the  proceedings  In  the  trial 
court  and  Court  of  Civil  Appeals,  but  to 
change  that  status  and  put  the  affairs  of  this 
company  and  this  litigation  In  an  entirely 
difTerent  attitude  from  that  in  which  by  tbe 
lawful  proceedings  of  the  courts  we  find  it 
The  questions  decided  by  the  Circuit  Court 
of  'Appeals  of  the  United  States  are  not  in- 
volved in  this  proceeding,  and  nothing  in  this 
opinion  is  intended  to  antagonize  tbe  conclu- 
sions reached  by  that  court.  The  purpose  of 
this  motion  Is  to  have  this  court  create  new 
conditions — to  change  the  status  fixed  by  tbe 
trial  court — which  this  court  has  no  power 
to  do.  Laredo  v.  Martin,  52  Tex.  654.  In 
the  case  cited  an  Injunction  had  been  refused 
by  tbe  trial  court,  and  application  was  made 
to  the-  Supreme  Court  for  an  injunction, 
which  the  court  refused,  saying:  "The  is- 
suance of  an  injunction  for  such  a  purpose 
would  be  the  exercise  of  original,  and  not  ap- 
pellate, jurisdiction  in  tbe  case.  It  would 
be  doing  that  which.  It  Is  contended,  the  dis- 
trict court  should  have  done  before  the  trial. 
•  •  *  It  could  not,  then  have  been  con- 
templated to  (flye  this  court  power  to  issue 
an  injunction,  in  tbe  first  Instance,  to  pre- 
vent damage  to  the  parties  during  the  pen- 
dency of  the  suit"  If  the  receiver  had  been 
In  possession  of  the  property  when  tbe  ap- 
peal was  taken,  this  court  would  have  power 
to  maintain  that  possession  during  the  pend- 
ency of  the  case  in  this  court  Havemeyer  v. 
Superior  Conrt,  84  Cal.  327.  24  Pac.  121,  10 
Iv.  R.  A.  627,  18  Am.  St  Rep.  192;  G.,  C. 
&  8.  P.  Ry.  Co.  V.  Pt  W.  &  N.  O.  Ry.  Co., 
68  Tex.  98,  2  S.  W.  199,  8  S.  W.  5fi4. 

Without  further  discussion  of  the  question, 
it  Is  suflScIent  for  us  to  say  that  this  court 
bas  not  been  intrusted  vrlth  any  such  nn- 


limited  authority,  and  cannot  and  will  not 
exercise  authority  which  has  not  been  dele- 
gated to  it  by  tbe  people  of  tbia  state. 
The  motion  Is  overruled. 


TABBR  et  al.  v.  DAIXAS  COUNTT. 

(Snpreme  Conrt  of  Texas.    Jan.  8,  1908.) 

1.  Schools  aho  Schooi.  Distbicts  —  Scnoor. 
IiANns— Application  to  School  Purposes 
— Sale  bt  Oountt  CoiunssiOMEBS  as  Tbus- 

IWE8— VALiniTT  OF  SaLB. 

Tbe  rule  that.  If  a  trustee  so  contracts  in 
dinwsing  of  trust  property  as  to  derive  to  him- 
self a  benefit  his  self-mterest  renders  the  tr&n» 
action  voidable  at  the  election  of  the  benefidafy, 
re^rdless  of  the  question  of  injury  to  the  bene- 
ficiary or  benefit  to  the  trustee,  does  not  apply 
where  a  county,  commissioners'  court  who  are 
trustees  of  land  granted  to  tbe  oonnty  for  free 
school  purposes  and  also  trustees  for  the  free 
school  fund,  with  no  iwrsonal  interest  Id  the 
transaction,  sell  the  land;  but  the  validity  of 
the  sale,  if  made  in  good  faith  for  the  full  mar- 
ket value  of  the  land,  depends  upon  whether,  in 
performing  the  contract  of  sale,  they  have  ap- 
plied all  the  proceeds  to  the  school  fund,  as  re- 
quired by  Const  1876,  art.  7,  S  6,  providing  that 
the  proceeds  of  lands  granted  to  counties  for 
school  purposes  shall  be  held  by  the  counties 
alone  in  trust  for  the  public  schools  therein. 

2.  Saicb. 

If  the  commissioners  in  good  faith  sold  the 
land  for  what  it  was  worth  in  the  market  in  its 
condition  at  the  time  of  sale,  tbe  fact  that  the 
purchaser  in  addition  released  a  claim  for  dam- 
ages acainst  the  county,  sustained  by  reason  of 
its  failure  to  give  him  possession  of  the  land 
under  a  former  lease  to  him,  and  also  agreed  to 
recover  possession  at  his  own  expense,  did  not 
invalidate  the  contract 

5.  Saub. 

If  it  should  be  subsequently  found  that  the 
land  was  in  fact  worth  more  at  the  time  of  sale 
than  it  was  sold  for,  that  fact  would  not  avoid 
the  sale  fairly,  made. 
4.  Apfbal  Awn  Bbbob  —  Rbvibw  —  Pihdiwos 

OH  CoNFLicnNe  ElvioBnoK— Dispobicion  or 

Causb. 

While  the  Court  of  Civil  Appeals  may  re- 
ject a  finding  of  fact  of  tlte  trial  court,  and  find 
the  fact  differently,  it  cannot  enter  judgment 
contrary  to  a  finding  of  fact  on  conflicting  evi-, 
dence. 

[Ed.  Note.— Por  cases  In  point,  see  Tent  Dig. 
vol.  8.  Appeal  and  Error,  H  3935-3937.] 
8.  Vendob   AU0  PtTECHASKB— MtrruALiTT   or 

CONTBAOT. 

Where  a  county  promises  to  convey  land  t» 
a  purchaser  upon  payment  of  a  specified  sum 
and  interest  and  the  purchaser  promises  to  pay 
the  agreed  price,  mutuality  is  created,  which  is 
not  destroyed  because  under  the  terms  of  the 
contract  the  purchaser  could  terminate  it  by  re- 
fusing to  l>ay  the  interest  for  60  days,  since  it  is 
simply  an  option  which  the  parties  contracted 
for,  and  which  may  or  may  not  be  exercised. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  17.] 

6.  Same— ElFFBOi  or  Psbfobmahob  or  Stipu- 
lations. 

Where  a  contract  for  the  sale  of  unim- 
proved land  provided  that  upon  the  failure  of  the 
purchaser  to  pay  interest  for  60  days  he  would 
surrender  possession  of  the  land,  forfeiting  to 
the  vendor  all  improvements  made  thereon,  the 
contract  Implied  that  Improvements  were  to  be 
made  thereon  by  tbe  purdnaser :  and  hence,  after 
he  had  made  the  improvements  and  paid  interest 
for  several  years,  the  vendor  could  not  assert 
that  there  was   a   want  of   mutuality   in   the 
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contnct,  since  tbe  performance  hj  the  purchaser 
of  that  upon  which  the  mutaali^  depended  re- 
lated* back  and  made  the  contract  cood  from  the 
beginning. 

[EA.  Note.— For  cases  in  point  see  CenL  Dig. 
▼oi.  48,  Vendor  and  Purchaser,  (  17.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Dallas  county  against  Ben  O.  Ta- 
ber  and  another.  From  a  judgment  of  tbe 
Court  of  Civil  Appeals,!  reversing  a  Judgment 
for  defendants,  they  bring  error.  Reversed 
and  remanded. 

K.  B.  Craig,  for  plaintiffs  in  error.  Cock- 
rell  &  Gray,  for  defendant  In  error. 

BROWN,  J.  The  state  granted  to  Dallas 
county  three  leagues  of  land  in  Archer  coun- 
ty for  free  school  purposes.  Dallas  county 
leased  tbe  land  to  one  Carver.  Upon  tbe  ex- 
piration of  bis  lease  tbe  county  leased  tbe 
land  to  Ben  C.  Taber  for  tbe  term  of  10 
years,  but  Carver  refused  to  surrender  po^ 
session  of  tbe  land,  and,  after  several  months' 
effort  to  get  possession,  Tat>er  brought  a  suit 
against  Dallas  county  for  damages  caused  by 
the  failure  to  give  him  possession.  Dallas 
county  had  conveyed  711  acres  of  the  three 
leagues  of  land  to  John  Henry  Brown  as  com- 
pensation for  having  the  school  lands  sur- 
veyed, and  that  land  had  been  conveyed  to 
tbe  Club  Land  ft  Cattle  Company.  A  suit 
waa  then  pending  in  the  district  court  of 
Archer  county  by  Dallas  county  against  tbe 
Club  Land  &  Cattle  Company  for  recovery 
of  tbe  711  acres  of  land.  When  tbe  suit  by 
Taber  against  the  county  for  damages  had 
been  pending' for  some  time,  Taber  submitted 
to  tbe  commissioners'  court  of  Dallas  county 
this  proposition :  "EYiday,  Nov.  23,  1900.  To 
the  Honorable  Commissioners'  Coprt,  Dallas 
County,  State  of  Texas — Gentlemen:  In  view 
of  tbe  prospects  of  our  not  getting  an  early 
and  final  decision  from  tbe  courts  and  pos- 
session of  the  Dallas  county  school  land, 
which  you  leased  to  me  September  19,  1899, 
and  prompted  by  a  desire  to  settle  the  matter 
without  further  loss  to  myself  and  the  coun- 
ty, I  will  submit  to  yon  the  following  propo- 
sition :  I  will  agree  to  purchase  the  land  at 
$2  per  acre  on  contract  for  deed  on  or  before 
20  years  from  January  1,  1901,  will  pay  In- 
terest at  the  rate  of  (S%)  three  and  one-half 
per  cent  per  annum,  payable  semiannually 
In  advance.  I  will  further  agree  to  obtain 
possession  at  my  own  expense  of  all  tbe  land, 
and  will  release  tbe  county  from  the  damages 
I  have  sustained  by  reason  of  their  Inability 
to  comply  with  tbe  terms  of  our  contract 
No  deed  to  be  made  tmtil  the  entire  amount 
of  principal  and  Interest  has  been  fully  paid, 
aqd  all  money  that  I  have  heretofore  paid  to 
be  credited  on  the  interest  account  In  mak- 
ing you  the  above  proposition,  I  desire  to  call 
your  attention  to  the  fact  that  you  stop  all 
further  loss  to  tbe  county  school  fund  and 
damages  to  me  ^  also  that  the  income  is  larg- 
er than  yon  can  realize  by  tbe  sale  of  this 

'Stephens,  J.,  dissenting. 


land  for  cash,  as  you  must  Invest  the  princi- 
pal in  direct  competition  with  the  state  school 
fund,  which  now  has  over  $1,000,000  of 
Idle  money  at  3  per  cent,  and  with  every 
prospect  of  it  being  lower  In  the  near  future. 
Tours  respectfully,  Ben  C.  Taber." 

After  due  consideration  of  the  matter,  the 
commissioners'  court  entered  tbe  following 
order:  "It  Is  ordered  by  tbe  court  that  tbe 
proposition  of  Ben  C.  Taber  for  tbe  purchase 
of  the  Dallas  county  school  land  situated  In 
Archer  county  be  and  the  same  is  hereby  ac- 
cepted, and  it  is  further  ordered  by  tbe  court 
that  the  county  Judge  be  authorized  and  di- 
rected, in  behalf  of  Dallas  county,  to  sign  a 
contract  in  compliance  with  said  proposition." 
In  pursuance  of  that  order  the  county  Judge 
of  Dallas  county  executed  tbe  following  con- 
tract with  Ben  C.  Taber:  "State  of  Texas, 
County  of  Dallas.  Know  all  msi  by  these 
presents,  that  this  contract  of  sale,  made  and 
entered  into  this  the  23d  day  of  November, 
A.  D.  1900,  by  and  between  tbe  county  of  Dal- 
las, state  of  Texas,  acting  by  and  through 
her  county  Judge,  Kenneth  Force,  and  by  vir- 
tue of  an  order  of  the  comjnlssloners'  court 
of  said  Dallas  county,  made  at  a  special  term 
of  said  court  held  at  Dallas,  Texas,  on  tbe 
23d  day  of  November,  A.  D.  1900,  hereinafter 
styled  'party  of  tbe  first  part'  and  Ben  C. 
Taber,  of  Dallas  county,  state  of  Texas,  here- 
inafter styled  'party  of  the  second  part,'  wlt- 
nessetb:  That  for  the  consideration  herein- 
after named  tbe  party  of  the  first  part  by  the 
terms  hereof  contracts  tbe  sale  of  tbe  lands 
belonging  to  the  school  fund  of  said  Dallas 
county  to  tbe  party  of  the  second  part.  Said 
lands  are  situated  in  Archer  county,  state  of 
Texas,  and  known  and  described  as  follows : 
•  •  •  — for  the  sum  of  $24,568,  same  to  be 
paid  on  or  before  twenty  (20)  years  after  date 
of  this  contract  with  Interest  at  the  rate  of 
3V^  %  per  annum,  payable  semiannually  in  ad- 
vance on  or  before  the  lat  day  of  January, 
1901.  in  the  sum  of  $429.94,  on  or  before  the 
1st  day  of  July,  1901,  in  the  sum  of  $429.94, 
and  the  same  amount  on  or  before  each  suc- 
ceeding January  and  July  thereafter.  Said 
interest  shall  be  paid  In  full  on  dates  afore- 
said unless  the  party  of  tbe  second  part  has 
paid  part  of  said  principal  as  herein  contract- 
ed, In  which  event  3%%  sball  be  calculated 
upon  the  amount  remaining  unpaid.  The  par- 
ty of  the  first  part  agrees  to  accept  any  part 
of  said  principal  in  the  sum  of  $1,000,  or  mul- 
tiples thereof,  at  any  interest-paying  date 
named  In  this  contract  And  it  is  specially 
provided  that  should  the  said  party  of  tbe 
second  part,  or  bis  legal  heirs  or  assigns,  fail 
or  refuse  for  60  days  after  any  one  of  the 
semiannual  interest  payments  become  due  to 
pay  the  same,  then  this  obligation  Is  to  be- 
come null  and  void  and  of  no  binding  ef- 
fect on  either  party  hereto,  and  in  that 
event  all  the  appurtenances  and  Improve- 
ments situated  thereon  shall  become  tbe  prop- 
erty of  the  said  Dallas  county,  or  her  le- 
gal assigns;    and  the  party  of  tbe  second 
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part  hereby  agrrees  and  binds  himself,  his 
heirs  and  asslgne,  to  quit  and  surrender  said 
premises,  together  with  all  the  appurtenances 
and  improvements  thereon  situated,  and  the 
party  of  the  first  part  may  re-enter  and  take 
possession  of  said  premises,  and  hold  as  in 
her  former  estate,  and  thereupon  this  con- 
tract of  sale  and  everything  herein  contained 
shall  cease  and  shall  become  null  and  void, 
and  all  claim  for  damages  by  reason  of  such 
re-entry  is  hereby  expressly  waived,  and  the 
party  of  the  first  part  shall  have  no  right 
hereunder  for  a  specific  performance  hereof. 
•  *  *  It  is  further  agreed  and  understood 
that  the  party  of  the  second  part  is  to  pay 
all  court  costs  and  attorney's  fees  incurred  In 
the  suit  now  pending  to  recover  the  711  acres, 
and  in  the  event  of  recovery  the  amount  of 
$1,411  to  be  added  to  the  amount  of  principal 
heretofore  named  in  this  contract,  and  to 
pay  interest  on  same  at  the  rate  of  SVt  per 
cent  per  annum  from  date  of  recovery." 

Taber  went  into  possession  of  the  land 
and  sold  a  half  Interest  to  J.  B.  Wilson. 
Dallas  county  filed  a  suit  against  Taber 
and  Wilson  In  the  district  court  of  Dallas 
county  for  recovery  of  this  land,  which  was 
dismissed  upon  a  plea  of  privilege.  Subse- 
quently this  suit  was  filed  in  the  district 
court  of  Archer  county,  in  the  name  of  Dal- 
las county,  for  the  benefit  of  the  public  free 
school  fund,  to  recover  the  land  and  for  the 
value  of  the  use  of  It  during  the  time  that 
Taber  had  been  in  possession.  The  case 
was  tried  in  the  district  court  before  Hon. 
A.  H.  Corrlgan,  district  judge,  who  filed 
conclusions  of  fact  which  we  summarize  in 
part  and  copy  in  part  as  follows:  Taber 
paid  promptly  the  Installments  of  interest 
as  they  became  due,  and  before  the  Institu- 
tion of  this  suit  paid  to  the  county  cleric 
of  Dallas  county  the  sum  of  $362.80  and 
interest  from  the  date  that  the  county  paid 
the  same  In  settlement  of  the  agreement  to 
pay  the  costs  and  attorney's  fees  in  the  case 
against  the  Club  Land  &  Cattle  Company. 
Both  Taber  and  the  county  commissioners 
had  been  advised  before  the  making  of  the 
contract  that  the  claim  of  Taber  against 
the  county  for  damages  on  account  of  the 
failure  to  deliver  possession  of  the  land 
under  the  lease  was  without  merit  and  that 
Taber  could  not  recover  anything  from  the 
county,  and  in  making  the  sale  of  the  land 
to  Taber  the  release  of  the  claim  for  dam- 
ages was  not  considered  as  any  part  of  the 
consideration.  The  agreement  of  Taber  to 
recover  possession  of  the  land  at  his  own 
expense  referred  to  the  711  acres  which  was 
then  in  controversy  In  the  court,  and  the 
expense  contemplated  was  the  payment  of 
the  attorney's  fees  and  the  costs  of  court 
in  the  suit  against  the  Club  Land  &  Cattle 
Company,  then  pending.  At  the  time  of  the 
sale  to  Taber  there  was  doubt  as  to  how 
many  acres  were  contained  In  the  tract,  but 
it  was  estimated  at  12,284  acres,  exclusive 
of  the  711  acres  in  controversy  with   the 


Club  Land  &  Cattle  Company,  and  It  was 
agreed  that,  when  the  land  was  surveyed, 
any  excess  that  was  found  over  the  esti- 
mated amount  should  be  included  at  the 
game  price  under  the  contract,  and  that 
when  the  711  acres  should  be  recovered  by 
the  county  It  should  be  embraced  upon  the 
same  terms,  and  Taber  had  the  land  sur- 
veyed out  in  order  to  ascertain  the  bound- 
aries and  quantity.  We  copy  the  following 
findings  of  the  trial  court:  "(8)  I  find  that 
the  purchase  price  at  which  the  land  was 
sold,  viz.,  $2  per  acre,  was  the  fair  market 
value  of  the  land  at  that  time,  and  that 
the  terms  of  sale  and  rate  of  Interest  were 
fair  and  reasonable  at  that  time.  (9)  I  find 
that  there  was  no  fraud  practiced  on  the 
commissioners'  court  by  Taber,  and  there 
was  no  collusion  between  them  and  Taber, 
that  neither  party  had  any  Intent  to  divert 
any  part  of  the  consideration  from  the 
school  fund,  and  that  no  part  has  been  di- 
verted. (10)  I  find  that  defendants  have 
made  the  semiannual  Interest  payments  pro- 
vided In  the  contract  as  they  matured,  and 
no  default  in  that  respect  has  ever  been 
claimed  by  the  county.  (11)  I  find  that  the 
purpose  of  Taber  in  making  the  purchase 
of  the  land  was  to  convert  it  into  a  etodt. 
ranch  for  breeding  and  raising  cattle  and 
other  stock  thereon,  and  that  the  oommis- 
Bloners'  court  was  Informed  of  that  purpose 
at  the  time,  and  were  also  Informed  that  it 
would  require  the  expenditure  of  large 
sums  of  money  In  fitting  the  land  for  that 
purpose.  (12)  I  find  that  the  rental  or  lease 
value  of  the  land  In  1900,  \ras  aboot  six 
cents  per  acre,  and  that  Dallas  county  had 
been  for  several  years  prior  thereto  re- 
ceiving six  cents  per  acre,  and  the  aban- 
doned lease  to  Taber  was  for  6%  cents  per 
acre.  •  (13)  I  find  that  the  present  lease  or 
rental  value  of  the  land  without  the  im- 
provements is  10  cents  per  acre,  and  with 
the  Improvements  Is  15  cents  per  acre,  and 
that  the  present  market  value  of  the  land 
without  the  improvements  is  $4  per  acre, 
and  with  the  improvements  is  $6  per  acre." 
If  we  give  eflfect  to  the  finding  of  the  trial 
court  that  $2  per  acre  was  the  fair  market 
value  of  the  land  at  the  time  Taber  made 
the  purchase,  and  that  the  -commissioners' 
court  agreed  to  sell  It  to  Taber  for  that 
price,  then  the  best  statement  which  can 
be  made  for  Dallas  county  is:  (1)  Taber  had 
a  claim  for  damages  on  the  breach  of  his 
contract  for  the  lease  of  the  land  and  for 
the  return  of  money  which  he  advanced  for 
rent  of  the  land  for  one  year,  for  which 
claim  the  county  was  legally  llaUe;  (2)  that 
Dallas  county  was  legally  liable  for  the 
costs  and  attorney's  fees  in  the  case  against 
the  Club  Land  &  Cattle  Company,  a  suit 
then  pending  for  the  recovery  of  a  portion 
of  the  land  sold;  (3)  that  the  possession  of 
the  land  was  In  dispute,  being  adversely 
held  by  one  Carver;  (4)  that  in  addition  to 
paying  the  fair  market  value  for  the  land,^ 
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$2  per  acre,  Taber  agreed  to  and  did  re- 
lease the  county  from  liability  tor  bis  claim 
for  damages,  and  agreed  to  and  did  pay 
tbe  cofitB  and  attorney's  fees  In  the  Club 
Land  ft  Cattle  Company  Case.  Tal>er  also 
undertook  to  get  possession  of  the  land  at 
his  own  cost  The  judge  before  'whom  the 
case  was  tried  In  the  district  court  found 
that  those  items  constituted  no  part  of  the 
price  of  the  land,  still  it  is  apparent  that 
Dallas  county  derived  a  benefit  to  itself  by 
the  sale  to  Taber,  and,  if  it  were  a  case  of 
an  individual  acting  as  trustee,  that  fact 
would  malie  the  sale  voidable.  Nabours  y. 
McCord,  97  Tex.  626,  80  &  W.  695;  Fer^ 
guson  V.  Getzendaner,  83  S.  W.  1106,  11 
Tex.  Ct  Rep.  710.  In  tbe  case  cited  above 
this  court  held  that,  where  a  trustee  in  the 
disposition  of  property  in  his  hands  so  con- 
tracted as  to  derive  to  himself  a  benefit 
from  the  transaction,  a  court  would  not  in- 
quire as  to  whether  there  was  injury  to 
the  beneficiary  or  benefit  to  the  trustee. 
The  self-interest  of  the  trustee  rendered  the 
transaction  voidable  at  the  election  of  the 
beneficiary. 

We  think  that  rule  does  not  apply  In  this 
case,  for  tbe  reason  that  the  same  ofiBcials 
represented  the  county  as  a  municipal  corpor- 
ation and  as  trustee  for  the  free  school  fund. 
The  county  owned  the  land,  and  tbe  people 
were  alike  interested  In  the  preservation  of 
the  school  fund  intact  and  in  protecting  tbe 
county  from  an  indebtedness  which  must  be 
paid  by  taxation.  Tbe  officers,  tbe  members 
of  tbe  county  court  of  Dallas  county,  had  no 
personal  Interest  to  serve  in  tbe  transaction; 
and  it  Is  simply  a  question  whether,  in  per- 
forming the  act  of  sale  to  Taber.  they  have 
violated  the  law  by  diverting  a  part  of  the 
school  fund  to  the  payment  of  tbe  indebted- 
ness of  the  covmty.  The  Constitution  and  tbe 
statute  Imposed  tbe  trust  upon  the  county, 
and  imposed  the  duty  of  making  sale  of  the 
lands  upon  the  commissioners'  court ;  and,  by 
imposing  that  duty,  it  required  the  commis- 
sioners' court  to  preserve  the  gross  proceeds 
of  tbe  land  to  be  held  "alone  as  a  trust  for 
tbe  benefit  of  public  schools"  of  tbe  county. 
Dallas  Co.  r.  Club  Land  &  Cattle  Co.,  05  Tex. 
200,  66  8.  W.  294;  Const.  1876.  art  7,  {  6.  In 
tiie  case  cited  Chief  Justice  Gaines  said: 
"But  In  any  event,  the  word  'proceeds,'  In  the 
section  we  are  considering,  Is  not  restricted 
by  any  other  words  which  qualify  its  mean- 
ing, and  should,  therefore,  be  applied  in  its 
broadest  sense,  unless  the  context  or  tbe  rea- 
son of  the  provision  should  show  that  It  was 
used  in  a  less  enlarged  sense.  The  dim  light 
of  the  context  in  this  case  tends  rather  to 
show  that  It  was  Intended'  to  mean  the  gross 
proceeds ;  that  is,  the  entire  purchase  money. 
As  to  tbe  reason  of  the  provision,  it  may  be 
urged  that  since  the  county  is  made  a  mere 
trustee.  It  is  unreasonable  to  suppose  that  it 
was  Intended  to  charge  ft  in  its  individual 
capacity  with  the  expense  of  administering 
tbe  trust  fund.    Tbe  answer  is  that  while,  in 


legal  contemplation,  the  comity  is  but  a  trus- 
tee, and  tbe  sdtiooi  fund  the  beneficiary,  tbe 
county  has  an  Important  interest  In  the  main- 
tenance of  public  schools  within  its  limits, 
and  that  It  is  not  unreasonable  that  the 
framers  of  the  Constitution  should  have 
deemed  it  politic  to  make  the  expense  of  ad- 
ministering a  fund  set  ai>art  for  the  support 
of  public  scliools  In  the  county  a  charge  upon 
its  general  revenues.  Since  the  lands  are  the 
gift  of  the  state  for  the  special  benefit  of  tbe 
educational  interests  of  the  county,  it  is  not 
a  hardship  to  require  the  county  administra- 
tion to  bear  the  expense  of  converting  the 
land  into  money."  In  support  of  this  cogent 
reasoning,  we  call  attention  to  the  use  of  tbe 
word  "alone"  in  the  Constitution,  by  which 
the  proceeds  of  the  land  is  devoted  exclusive- 
ly to  the  trust  for  the  schools.  Therefore  It 
becomes  material  to  Inquire  whether  or  not 
tbe  92  per  acre,  which  Taber  agreed  to  i>ay 
for  the  land,  constituted  tbe  whole  price.  If, 
in  fact,  the  release  from  damages  to  the  coun- 
ty or  the  payment  of  the  costs  and  attorney's 
fees  in  the  Club  Land  &  Cattle  Company 
Case,  either  or  both,  took  a  part  of  tbe  pro- 
ceeds of  tbe  land  from  the  school  fund  and 
appropriated  it  to  the  satisfaction  of  the  mn- 
nldpal  indebtedness  or  liability  of  the  county, 
then  it  was  a  violation  of  the  provisions  of 
tbe  Constitution,  and  would  render  tbe  con- 
tract void.  If,  however,  the  school  fund  lost 
nothing,  tbe  fact  that  Taber  released  bis 
claim  for  damages  and  paid  tbe  costs  and  at- 
torney's fees  In  addition  will  not  afTect  tbe 
validity  of  tbe  contract  Tbe  commissioners' 
court  were  authorized  to  sell  the  land,  and 
they  had  the  right  to  sell  for  wbat  the  land 
was  worth  in  the  market  in  its  then  condi- 
tion, and  if,  without  fraud,  they  sold  tbe 
land  to  Taber  for  $2  per  acre,  the  fact  that 
Taber  undertook  to  recover  possession  at  bis 
own  expense  would  not  invalidate  the  trans- 
action. If  it  should  be  found  now  that  tbe 
land  was  in  fact  then  worth  more,  it  would 
not  avoid  the  sale  fairly  made. 

The  honorable  Court  of  Civil  Appeals 
found  that  the  release  of  damages  and  tbe 
payment  of  the  costs  and  attorney's  fees  con- 
stituted a  part  of  tbe  purchase  price  of  the 
land.  This  was  contrary  to  the  finding  of  the 
trial  court  on  that  question;  but  the  Court 
of  Civil  Appeals  had  authority  to  reject  the 
'finding  of  tbe  trial  court  upon  the  question, 
and  to  find  the  fact  differently  from  the  find- 
ing of  the  honorable  district  judge.  But 
there  being  a  conflict  In  the  evidence,  the 
Court  of  Civil  Appeals  could  not  enter  a  judg- 
ment in  fayor  of  Dallas  county.  It  will, 
therefore,  be  necessary  to  reverse  the  Judg- 
ment of  the  Court  of  Civil  Appeals  and  re- 
mand tbe  case  for  another  trial. 

Counsel  for  the  county  claim  that  the  con- 
tract with  Taber  is  void  for  want  of  mutual- 
ity. The  promise  to  convey  the  land  to  Taber 
upon  the  payment  of  the  specified  sum  and 
Interest  and  Taber's  promise  to  pay  the 
agreed  price  ara  mutual  promise  tbe  one 
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a  valoable  conslderatloa  tor  the  otber,  and 
mutuality  is  thereby  created.  Cherry  ▼. 
Smith,  8  Humph.  (Tenn.)  19,  39  Am.  Dec.  160; 
9  Cyc.  333,  par.  V,  note  36.  But  it  is  said 
that  by  the  terms  of  the  contract  Taber  could 
terminate  it  at  his  option  by  failing  to  pay 
Interest  for  80  days;  hence  his  promise  to 
pay  is  not  a  valuable  consideration.  We  are 
not  prepared  to  hold  that  Taber  could  termi- 
nate the  contract  by  refusing  to  pay  the  in- 
terest The  question  is  not  before  us;  but, 
admitting  that  to  be  a  correct  interpretation 
of  the  terms  used,  It  does  not  destroy  the  mn- 
tuality  of  the  contract,  but  Is  simply  an  op- 
tion which  the  parties  contracted  for,  and 
which  may  or  may  not  be  exercised  by  Taber. 
9  Cyc.  333:  Waterman  v.  Waterman  (C.  C.) 
27  Fed.  829;  Storm  t.  U.  S..  94  U.  &  88,  24 
L.  Ed.  42. 

Again,  by  the  terms  of  the  contract  Taber 
agreed  that,  should  Dallas  county  demand 
possession  of  the  land  upon  his  failure  to 
pay  the  interest  for  60  days,  be  would  sur- 
render the  possession  of  the  land,  forfeiting 
to  the  county  all  improvements  made  there- 
on. Improvements  could  not  be  surrendered 
nnless  they  should  be  placed  on  the  land  by 
Taber.  It  was  unimproved.  Therefore  the 
agreement  to  surrender  improvements  Implied 
that  Taber  would  place  them  on  the  land. 
Ferguson  v.  Getzendaner,  83  S.  W.  1106,  11 
Tex.  Ct  Rep.  710.  Taber  having  made  Im- 
provements upon  the  land  to  the  value  of 
about  $25,000  and  paid  Interest  for  a  num- 
ber of  years,  Dallas  county  cannot  assert 
that  there  was  want  of  mutuality  in  the  con- 
tract, because  the  performance  by  one  party 
of  that  upon  which  the  mutnall^  depended 
relates  back  and  makes  the  contract  good 
from  the  beRlnnlng.  9  Cyc.  VI,  p.  834;  Wa- 
terman V.  Waterman  (O.  C.)  27  Fed.  829. 

The  Court  of  Civil  Appeals  erred  in  enter- 
ing Judgment  in  this  case  against  Taber  for 
the  land,  for  which  error  the  Judgment  of 
that  court  Is  reversed,  and  the  cause  is  re- 
manded to  the  district  court 


LOPEZ  V.  STATE. 

(Gonrt  of  Criminal  Appeals  of  Texas.    Dec.  4, 
1907.) 

OBIXINAI.    Daw— GOKTINUANOB— MATEBIAI.ITY 

OF  Evidence. 

The  bomidde  tot  which  defradant  was 
Indicted  was  committed  some  time  after  mid- 
night on  a  public  road,  and  the  body  of  decedent 
drnfjged  into  a  field.  During  the  night  decedent, 
defendant,  his  oodefendant,  and  a  fourth  person 
were  together  in  a  saloon,  more  or  less  nnder 
the  influence  of  liquor.  The  homicide  was  with- 
in about  a  half  mile  of  the  saloon,  l^e  state's 
theory  was  that  decedent,  defendant,  and  his 
codefcndant  left  the  saloon  together,  and  that 
en  route  home  defendant  and  his  codefendant 
killed  decedent.  The  fact  that  there  was  blood 
on  defendant's  shirt  when  he  returned  to  the 
saloon  and  notified  the  sheriff  that  decedent  was 
dead  was  accounted  for  by  evidence  that  defend- 
ant inquired  of  witnesses  for  decedent  and  his 
codefendant,  stating  that  they  had  left  the  sa- 
loon  ahead   of    him,    and    that    witneases    ac- 


companied defendant  in  search  of  the  two,  and 
found  decedent's  body,  and  that  defendant  got 
the  blood  on  his  shirt  in  handling  the  same.  De- 
fendant denied  having  had  anytning  to  do  with 
the  homicide,  or  being  present.  Held,  that  evi- 
dence by  sndi  fourth  person  that  decedent  and 
the  codefendant  left  the  saloon  together  on  foot 
at  about  11  o'clock,  going  in  the  direction  of 
where  decedent's  body  was  tonnd,  and  that  he 
and  defendant  left  about  a  half  honr  later  and 
rode  together  for  about  60  or  lOO  yards,  when 
they  separated,  was  of  •nSdent  materiality  to 
require  a  cononnance. 

VEA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  U  1^3-1327.] 

Appeal  from  District  Court,  Gillespie  Coun- 
ty; Clarence  Martin,  Judge. 

Sebastian  Lopez  was  convicted  of  homicide, 
and  he  appeals.    Reversed  and  remanded. 

r.  J.  McCord,  Asat  Attjr.  Gen.,  tor  the 
State. 

DAVIDSON,  P.  X  Appellant  filed  an  ap- 
plication for  a  continnance  for  the  testimony 
of  Trevlno.  The  diligence  Is  complete.  The 
question  is  whether  the  testimony  is  of  suffi- 
cient materiality  to  require  the  granting  of 
a  continuance.  In  brief,  the  facts  show  that 
the  homicide  for  which  appellant  was  Indicted 
was  committed  some  time  after  midnight; 
that  the  killing  occurred  on  the  public  road, 
and  the  body  of  deceased  was  dragged  a  short 
distance  Into  a  pasture  or  field.  The  parties 
connected  with  the  homicide  were  Mexicans, 
two  of  whom  were  charged  with  the  homi- 
cide; one  being  the  appellant  The  absent 
witness  was  also  a  Mexican.  During  the 
night,  and  preceding  the  homicide,  these  par- 
ties were  at  the  little  town  of  Cherry  Springs, 
and  were  more  or  less  under  the  influence  of 
beer.  The  state's  theory  was  that  appellant 
and  his  codefendant,  Vasquez,  and  the  de- 
ceased, De  Leon,  left  the  hew  saloon  to- 
gether, going  In  the  direction  of  their  re- 
spective residences,  which  were  not  far  apart ; 
that  en  route  home,  in  perhaps  a  half  mile 
of  the  beer  saloon,  Vasquez  and  appellant 
killed  De  Leon.  Some  circumstances  were 
introduced  which  tend  with  more  as  less 
cogency  to  incriminate  appellant  Among 
otber  things,  at  the  time  he  returned  to  the 
saloon  and  notified  the  sherifT  that  De  Jjeon 
was  dead,  there  was  blood  on  the  right  side 
of  his  shirt  in  front.  This  is  accounted  for 
by  one  or  more  of  the  state's  witnesses,  whom 
appellant  had  notified  prior  to  informing  the 
deputy  sheriff.  These  boys  stated  that  ap- 
pellant came  on  to  the  residences  where  they 
lived,  and  inquired  for  the  deceased  and 
Vasquez,  stating  that  they  had  left  the  beer 
saloon  ahead  of  liim  and  were  drunk.  The 
trays  accompanied  appellant  back  in  seaitHi 
of  the  two  missing  parties.  It  is  shown  that 
during  their  Investigation  tbey  found  the 
dead  body,  and  while  there  appellant  got  the 
blood  on  his  shirt  in  handling  the  Iwdy.  Be- 
ing a  little  more  specific,  it  Is  stated  that 
appellant  put  bis  .arm  under  the  prostrate 
form  of  the  deceased  and  raised  him  up. 
These  were  some  of  the  circumstances  in  the 
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case.  Appellant  denied  baTin<  anything  to 
do  wltb  tbe  homicide  or  being  present 

The  aboTe  atatement  la  only  made  in  older 
to  test  tbe  materiality  of  tbe  absent  teati- 
mony.  By  the  absent  witness,  Xrevlno,  it 
was  expected  to  prove  that,  on  the  evening 
and  night  before  the  homicide,  defendant  and 
tbe  codefendant,  Vasqnez,  and  deceased,  De 
Leon,  and  Trerlno  were  at  Cherry  Springs, 
at  MarsdiaU's  saloon;  that  at  about  11 
o'clock  at  nlgbt  deceased  and  Vasqaes  left 
said  place  on  foot  together,  going  in  tlie  di- 
rection of  where  deceased's  body  was  snbae- 
^ently  found ;  and  that  Trerlno  and  defend- 
ant left  the  same  about  a  half  an  hour  later, 
and  rode  togetlier  for  about  60  or  100  yards, 
when  they  separated.  We  believe  this  testi- 
mony was  of  a  material  character.  One  of 
tbe  main  facts  relied  upon  by  the  prosecution 
was  tliat,  under  the  evidence  for  the  state, 
the  appellant  left  in  company  with  the  de- 
ceased and  Vasques.  If  this  fact  was  true, 
it  was  a  strong  dronmstance  for  the  state. 
If  th^  did  not  leave  together,  but  appellant 
left  a  half  an  hour  later  with  Trevlno,  It 
would  be  a  strong  circumstance  in  favor  of 
his  innocence,  and  would  tend  strongly  to 
show  that  be  was  not  present  at  the  time 
and  place  of  the  homicide.  Tbe  homicide 
was  within  perhaps  about  a  half  mile  of  tbe 
saloon,  and,  if  Trevlno  and  appellant  left  a 
half  an  hour  later,  it  would  be  a  strong  dr- 
«nmstance  to  show  tlut  the  homicide  tiad 
been  committed  before  appellant  left  tbe 
saloon. 

Because  tbe  motion  for  a  new  trial  was 
overruled,  the  Judgment  is  reversed,  and  the 
«anso  remanded. 

HENDEOtSON,  J.,  absent 


CASON  V.  STATB. 

<Conrt  of  Criminal  Appeals  of  Texas.    Dee.  i, 

1907.    On  Rehearing,  Dec.  18,  1907.) 

1  HOHICIDK  —   MUXDKB  —  iRBIBUOnOKB  — 
ACCOHFLICES. 

One  accused  of  mnrder  may  not  complain  of 
the  conrt'i  failure  to  instruct  on  the  law  of  ae- 
CDmplices  and  principals,  where  the  change  re^ 
mired  acquittal  if  another  than  accused  killed 
oecedent,  or  if  the  iary  had  reasonable  doubt 
thereof,  since  tbe  cnaree  was  more  favorable 
ttian  the  law  of  accomplices  and  principals  al- 
lowed, because  he  mlsht  have  aided  and  abetted 
another  In  the  offense,  and  thus  been  Ruilty  of 
murder  In  the  first  degree,  and  yet,  nnder  the 
charge,  tbe  Jury  were  required  to  acquit 

[B4.  Note.— For  cases  in  point  see  Gent  Dig. 
Tol  26,  Homldde,  (  717.] 

2.  Cbtvinai.  Law— Appbai,  —  RKvnw  —  Biu. 
or  Exceptions— NEOEasirT  fob. 

A  ruling  refusing  a  continuance  cannot  be 
reviewed,  where  no  bill  of  exceptions  thereto  Is 
preserved. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
TOi.  15,  Criminal  Law,  S  2859.] 
S.  Savb— Ve2«ux— CnARoi. 

One  accased  of  mnrder  is  not  entitled  to 
change  of  venue  on  the  ground  of  local  preju- 
dice, where  be  and  deceased  were  strangers  in 
the  county,  and  the  various  Jurors  testified  they 
106  8.W.-22 


knew  nothing  as  to  accused's  guilt  had  npver 
heard  of  him,  and  would  give  him  an  impartial 
trial,  though  they  stated  they  believed  the  guilty 
person  deserved  the  death  penalty. 

[Ed.  Note.— For  cases  In  point  sea  Cent  Dig. 
vol.  14.  Criminal  Law,  S  243.] 

4.  JUBT— DiSOUALIVIOATlONS— PUCJUDICK. 

In  a  murder  trial.  Jurors  were  not  disquali- 
fied for  prejudice  because  they  believed  decedent 
was  murdered  and  had  formed  an  opinion  as  to 
what  punishment  should  be  inflicted,  where  they 
had  no  opinion  as  to  accused's  guilt  and  could 
give  him  an  Impartial  trial. 

[Bd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  81,  Jury,  {{  461-479.] 

5.  Cbimiral   Law— TBiAir-AhsxROB   of   De- 

fXIfpAKT. 

In  a  murder  trial,  the  taking  of  testimony, 
in  accused's  absence  from  the  courtroom,  that 
two  books  bearinir  decedent's  name  were  found 
In  a  manger  where  accused  evidently  placed 
them,  was  not  reversible  error,  where  the  court 
did  not  know  of  his  absence  until  attention  was 
called  thereto  by  state's  counsel,  where  the  testi- 
mony was  then  stopped  until  his  return,  and  the 
testimony  taken  In  bis  absence  was  withdrawn, 
and  the  Jury  admonished  to  disregard  it  and  tbe 
same  testimony  was  then  given  in  accused's 
presence. 

[Bd.  Note.— For  cases  in  point  see  .Gent  Dig. 
vol.  14,  Criminal  Law,  {  147&] 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

j.  B.  Cason  was  c<»ivlcted  of  murder  in 
tlM  first  degree,  and  he  appeals.    Affirmed. 

Preston  Martin  and  Sam  Shadle,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  and 
J.  0.  WUson,  Co.  Atty.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
mnrder  in  tbe  first  degree,  and  his  punish- 
ment assessed  at  death. 

AppeUant  and  deceased,  L.  F.  McLemore, 
who  resided  In  Kaufman  county,  left  said 
cotmty  in  January  of  this  year  In  a  two- 
horse  wagon.  Deceased  had  on  his  person 
something  between  $500  and  $1,000  when  he 
left  Deceased  and  appellant  were  seen  by 
different  parties  on  the  day  preceding  the 
night  of  the  death  of  McLemore,  and  appel- 
lant was  fully  Identified  as  being  the  party 
accompanying  the  deceased.  Appellant  and 
deceased  camped  about  six  miles  west  of 
Weatherford.  Nothing  further  was  seen  of 
deceased  until  about  two  weeks  thereafter, 
when  his  body  was  found,  very  badly  de- 
composed, showing  clear  evidences  of  death 
by  violence.  The  record  does  not  show  that 
any  one  ever  saw  the  wagon  and  team,  or  the 
deceased.  In  Parker  county.  In  same,  after 
the  encampment,  until  bis  body  was  found 
as  suggested;  but  the  appellant  was  aeen  in 
Ft  Worth,  Tarrant  county,  about  two  "days 
after  be  and  deceased  were  seen  camped  in 
Parker  county.  At  the  time  appellant  was 
in  Ft  Worth  he  had  In  his  possession  the 
wagon  and  'team  of  deceased  and  some  other 
articles  which  he  disposed  of.  The  body  of 
deceased,  as  well  as  the  wagon  sold  by  ap- 
pellant In  Ft.  Worth,  were  thoroughly  Identi- 
fied. Under  proper  warning  appellant  made 
the  following  confessions,  in  substance:  That 
be  and  deceased  camped  at  a  place  where 
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the  dead  Ix>dy  of  the  deceased  was  fonnd. 
That  a  man  who  gave  bis  name  as  one  Char- 
lie Boington  got  In  company  with  them  that 
evening  and  went  with  them  to  the  camp, 
and  that  after  they  had  pitched  the  camp 
that  night  the  deceased  stepped  off  a  little 
piece  from  the  camp  and  that  Boington  fol- 
lowing him  out  there.  He  heard  shots  fired, 
and  that  Boington  killed  the  deceased,  came 
back  to  the  camp,  threw  down  a  wad  of 
money,  and  told  appellant  there  was  his  part, 
for  him  to  take  tbe  team  off  and  sell  it,  and 
if  he  ever  told  It  he  would  be  killed.  The 
state  never  discovered  any  witness  who  saw 
a  third  party  accompanying  deceased:  The 
court  in  his  charge  to  the  Jury  submitted 
two  degrees  of  murder,  charged  the  law  of 
drcumstantial  evidence,  and  further  Instruct- 
ed the  jury  that  if  they  found  deceased  was 
killed  by  Charlie  Boington,  or  by  some  one 
giving  that  name,  or  if  they  had  a  reasonable 
doubt  from  the  evidence  as  to  whether  or 
not  the  deceased  was  killed  by  the  said 
Boington  they  would  find  the  defendant  not 
guilty. 

Appellant,  in  his  motion  for  a  new  trial, 
complains  that  the  court  erred  in  falling  to 
charge  tbe  law  of  accomplices  and  princi- 
pals, and  should  also  have  told  the  Jury  that 
a  man's  presence  while  the  felony  Is  com- 
mitted, if  be  takes  no  part  in  the  commis- 
sion of  the  crime,'  cannot  make  him  a  prin- 
cipal in  tbe  commission  of  the  crime;  and 
appellant  further  Insists  that  the  court  erred 
in  not  charging  on  defendant's  confession — 
appellant  Insisting  that,  the  state  having  in- 
troduced the  confession  and  the  same  con- 
taining exculpatory  statements,  the  state 
should  have  Introduced  testimony  to  disprove 
the  exculpatory  statements.  In  view  of  the 
charge  of  the  court  telling  the  Jury  that  if 
another  than  tbe  defendant  killed  the  deceas- 
ed, or  if  the  Jury  had  a  reasonable  doubt 
thereof  that  another  than  appellant  killed 
tbe  deceased,  or  if  they  had  a  reasonable 
doubt  thereof,  to  acquit  appellant,  we  think 
this  was  a  more  favorable  charge  to  appel- 
lant than  the  charge  on  tbe  law  of  principals 
and  accomplices  would  have  been,  since  un- 
der said  charge  appellant  may  have  been  a 
principal,  being  present,  aiding  and  abetting 
the  said  Boington  In  the  commission  of  the 
crime.  Under  this  statement  of  the  law  of 
principals,  appellant  would  be  guilty  of  mur- 
der In  the  first  degree,  yet  the  court  tells 
tbe  Jury  that  If  Boington  killed  the  deceased 
appellant  would  not  be  guilty  of  anything.. 
Tills'  certainly  was  a  more  favorable  charge 
to  appellant  than  he  was  entitled  to  under 
the  evidence  in  this  case. 

Appellant  has  no  bill  of  exceptions  to  the 
overruling  of  the  application  for  continu- 
ance;  hence  same  cannot  be  considered. 

Appellant  filed  a  motion,  which  was  ac- 
companied by  a  bill  of  exceptions,  for  change 
of  venue,  predicating  the  motion  on  the 
ground  that  there  exists  against  appellant 
so  great  a  prejudice  In  Parker  county  that  he 


cannot  obtain  a  fair  and  Impartial  trial. 
The  proof  Introduced  on  tbe  motion  for 
change  of  venue  shows  that  appellant  and 
deceased  were  both  entire  strangers  casually 
passing  through  the  county  in  a  wagon. 
Whoever  killed  the  deceased,  as  evidenced 
by  this  record,  committed  a  cowardly  mur- 
der for  money.  The  proof  introduced  Bbow» 
that  the  various  Jurors  testified  that  tbey 
believed  whoever  did  so  ought  to  be  huntr 
or  deserved  the  death  penalty;  but  they 
did  not  know  anything  about  whether  appel- 
lant was  guilty,  and  never  heard  of  him. 
This,  in  substance,  is  the  testimony  Intro- 
duced on  this  ax>plIcation  for  a  change  of 
venue.  They  all  conceded  that  they  could 
give  defendant  a  fair  and  impartial  trial, 
since  they  knew  nothing  about  the  question 
whether  he  was  connected  with  it  or  not — 
never  heard  any  one  say  that  appellant  was 
connected  with  It.  If  appellant's  InsIstMice 
In  this  case  be  correct,  then  every  atrocious 
crime  perpetrated  in  the  country  would  au- 
thorize a  change  of  venue.  There  must  be 
some  prejudice  against  the  defendant — that 
Is.  there  must  be  a  prejudgment  of  the  fact 
that  he  (the  defendant)  Is  guilty — ^before 
there  can  be  evidence  legally  sufficient  for  a 
change  of  venue.  At  any  rate,  the  Jurors  In 
this  case,  after  a  close  reading  of  same, 
show  that  they  had  no  bias  or  prejudice  in 
favor  of  or  against  appellant,  such  as  would 
InQuence  their  action  in  finding  a  verdict; 
but  each  and  all  swear  that  they  could  give 
defendant  a  fair  and  impartial  trial  under 
the  evidence  that  might  be  introduced  in  tbe 
course  thereof.  We  accordingly  hold  the 
court  did  not  err  In  refusing  the  change  of 
venue. 

Appellant  complained  that  the  court  erred 
In  not  sustaining  the  challenge  for  cause  oa 
the  following  Jurors  on  the  ground  that  they 
were  disqualified,  to  wit:  Cox,  Collins,  Tur- 
ner, and  Johnson.  These  Jurors  testified  on 
their  voir  dire  that  tbey  had  formed  an  opin- 
ion that  deceased  had  been  mtudered,  and 
that  they  had  formed  an  opinion  as  to  the 
punlsbment  that  should  be  Inflicted,  and  may 
so  have  expressed  such  an  (pinion;  but  they 
stated  irasltively  that  they  had  no  opinion 
as  to  the  guilt  or  Innocence  of  the  defendant, 
and  that  they  could  give  tbe  defendant  a  fair 
and  Impartial  trial.  This  Is  a  restatement, 
in  substance,  of  what  has  heretofore  been 
stated;  that  is,  4:hat  mere  prejudice  or  mere 
conclusion  that  an  atrocious  crime  should 
be  punished  with  the  severest  penalty  of  the 
law  would  not  be  a  basis  or  reason  for 
change  of  venue,  nor  would  it  be  a  legal  rea- 
son for  supposing  that  a  juror  was  disquali- 
fied. Furthermore,  the  bill  fails  to  show 
that  these  jurors  sat  upon  appellant's  jury; 
therefore  the  bill  Itself  is  defective.  Bnt,  be 
this  as  it  may,  we  hold  that  said  Jurors  were- 
not  disqualified. 

The  only  other  bill  In  the  record  com- 
plains of  the  following  matter:  During  the 
trial  of  the  case  the  state  introduced  one 
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QhltlBter.  Tbis  witness  had  testified  that 
he  resided  In  Ft.  Worth;  saw  the  defendant 
at  his  wagon  yard  on  the  Ist  and  2d  days  of 
Febmary,  1907;  that  defendant  was  there 
with  his  wagon,  camping  ontflt,  and  plun- 
der; that  the  defendant  had  sold  same,  and 
had  left,  and  shortly  after  the  defendant 
left  he  (the  witness)  found  some  papers  and 
books  tn  the  different  stalls  In  said  yard. 
The  connty  attorney  asked  the  said  witness 
what  was  on  the  said  books  and  papers. 
Connsel  for  appellant  objected,  on  the  ground 
that  the  books  and  papers  were  the  best  evi- 
dence. The  court  sustained  the  objection, 
whereupon  the  county  attorney  wait  to  his 
office  to  get  the  books  and  papera  When 
the  county  attorney  started  to  the  oflSce  the 
defendant.  In  company  with  the  sheriff,  left 
the  courtroom,  and  his  absence  was  not  no- 
ticed by  the  court,  or  known  to  the  prosecut- 
ing attorney,  nor  to  defendant's  counsel;  and 
what  the  county  attorney  returned  the  fol- 
lowing testimony,  in  the  absence  of  appellant, 
was  introduced  from  the  witness  Chitister: 
"Q.  I  will  ask  yon  If  you  remember  this?  A- 
Tes,  sir.  Q.  What  is  it?  A.  It  Is  a  diction- 
ary. Q.  I  will  ask  you  what  is  on  the  inside 
of  the  leaf  here?  A.  L.  F.  McLemore.  Q. 
What  is  this  on  here?  A.  It  is  the  same,  I 
believe.  Q.  L.  F.  McLemore?  A.  Yes,  sir. 
Q.  Where  was  that?  A.  It  was  under  the 
manger  in  the  stall  In  my  wagon  yard  in 
Ft  Worth.  Q.  It  was  under  the  manger? 
A  Tea,  sir."  Mr.  Baldwin,  one  of  the  state's 
connsel,  at  this  Juncture  stated  to  the  court 
that  defendant  was  not  In  the  courtroom. 
"The  Court:  Gentlemen  of  the  Jury,  you  will 
disregard  everything  that  was  said,  all  the 
testimony  that  was  introduced,  in  the  absence 
of  the  defendant  Defendant's  Oounsel:  I 
want  to  reserve  a  bill  of  exceptions,  because 
of  the  testimony  Introduced  in  the  absence  of 
appellant.  The  Comt:  All  right;  gentlemen 
of  the  Jury,  everything  that  was  done  and 
said  here  after  Mr.  Wilson  came  In  with  this 
sack  of  papers,  and  everything  that  was  said, 
I  will  ask  you  to  totally  disregard.  The  de- 
fendant was  out  of  the  courtroom,  and  the 
court  did  not  know  it,  or  the  court  would  not 
have  permitted  the  testimony  to  be  Introduc- 
ed In  his  absence.  The  defendant's  counsel, 
or  the  sheriff,  or  some  one,  should  have  call- 
ed the  court's  attention  to  it  Did  the  de- 
fendant's counsel  know  the  defendant  was 
(Kit?  Mr.  Shadle:  I  did  not  know  It  The 
Court:  Did  you,  Mr.  Martin?  Mr.  Martin: 
I  saw  hira  rise  up,  but  did  not  know  he  left 
the  courtroom;  knew  he  was  not  In  his  seat 
I  thought  he  went  to  get  a  drink.  County 
Attorn^:  I  did  not  notice  that  he  was  out" 
After  appellant  returned  to  the  courtroom  the 
court  again  admonished  the  Jury  to  totally 
disregard  said  testimony.  The  bill  is  ap- 
proved, with  the  following  statement:  "Nei- 
ther the  sheriff,  the  defendant  nor  his  coun- 
sel requested  or  called  attention  of  the  court 
to  the  fact  that  the  defendant  wished  to  re- 
tire from  the  courtroom  at  the  time  the  sheiv 


iff  took  bim  out  at  his  request  and  the  court 
did  not  notice  or  know  of  his  absence  xmtil 
Mr.  Baldwin,  one  of  the  attorneys  for  the 
state,  called  attention  to  the  fact  and  Im- 
mediately the  evidence  was  stopped  until  the 
defendant  returned,  when  all  of  the  evidence 
offered  In  the  absence  of  the  defendant  was 
withdrawn  from  the  Jury,  and  the  Jury  were 
admonished  to  disregard  all  evidence  so  of- 
fered in  the  absence  of  the  defendant  The 
state  then  and  there  offered  in  the  presence 
and  hearing  of  the  defendant  the  same  evi- 
dence that  was  offered  in  his  absence  as  here- 
inbefore set  out;  that  while  the  defendant 
excepted  to  the  taking  and  offering  evidence 
In  the  absence  of  defendant  after  it  was 
made  known  that  he  was  absent,  he  did  not 
by  himself  or  counsel  request  that  the  same 
be  withdrawn  from  the  Jury,  continued,  or 
tried  before  another  Jury;  that  while  Mr.  " 
Martin,  one  of  defendant's  attorneys,  knew 
defendant  was  not  at  the  time  In  his  assign- 
ed seat  he  did  not  know  that  he  was  out  of 
the  courtroom;  that  neither  of  the  attorneys 
for  the  state  knew  of  the  defendant's  absence  . 
until  one  of  the  state's  counsel  called  atten- 
tion to  that  fact." 

Tinder  the  explanation  of  the  court  and  the 
character  of  testimony  Introduced,  we  do  not 
think  there  was  such  error  as  authorized  a 
reversal  of  this  case.  In  the  case  of  Bell  v. 
State.  82  Tex.  Cr.  R.  436,  24  S.  W.  418,  a  man 
was  on  trial  for  murder,  and  after  the  exam- 
ination In  chief  of  the  last  state's  witness 
was  concluded,  and  cross-examination  was 
begun.  It  was  discovered  that  the  accused 
was  absent  from  the  courtroom,  having  been 
taken  by  the  sheriff  to  the  Jail,  whereupon 
further  proceedings  were  suspended,  and  the 
testimony  of  said  witness  withdrawn  from 
the  Jury,  and  the  court  then  adjourned.  We 
held  In  that  case  that,  notwithstanding  the 
withdrawal  of  the  evidence,  the  facts  being 
Important  to  which  the  witness  testified,  the 
conviction  could  not  stand,  because  In  contra- 
vention of  section  10,  art.  1,  of  the  Constitu- 
tion, and  articles  2S  and  696  of  the  Code  of 
Criminal  Procedure.  In  that  case,  however, 
appears  this  statement:  "But  the  witness 
was  not  again  recalled  to  testify  at  the  tri- 
al." Appellant  cites  a  Florida  case  and  Un- 
derbill on  Criminal  Evidence,  pp.  232  and 
244,  to  support  his  Insistence  that  the  error 
was  a  basis  for  a  new  trial.  We  do  not 
think,  under  our  law,  that  every  error  of 
this  character  would  authorize  this  court  to 
reverse  a  case.  There  Is  no  specific  declara- 
tion in  the  Constitution  that  guarantees  the 
defendant's  presence  at  the  trial.  However, 
we  concede  it  Is  a  clear  inference  from  anoth- 
er provision  of  the  Constitution,  which  says 
be  6hall  be  confronted  with  the  witnesses. 
He  cannot  be  confronted,  of  course,  unless  he 
Is  present,  and  in  this  sense  the  Constitution 
guarantees  his  personal  presence  during  the 
progress  of  his  trial.  The  testimony  Intro- 
duced, as  above  stated,  was  record  testimo- 
ny.   A  couple  of  little  booka^  with  the  name 


Digitized  by 


Google 


340 


106  SOTJTHWBSTEBN  BBFORTBB. 


(Tex. 


of  the  deceased  In  the  fly-leaf  thereof,  were 
fotind  In  a  manger  In  the  town  of  Ft  Worth, 
evidently  placed  there  by  appellant.  The 
fact  of  the  deceased's  name  being  In  the  two 
books  alone  was  introduced  during  appel- 
lant's absence.  When  he  returned  the  same 
fact  was  reintroduced  In  his  presence  and 
not  controverted  nor  questioned;  jior  Is  there 
anything  in  the  record  to  in  the  least  throw 
a  doubt  upon  the  fact  that  the  names  were 
In  said  books.  This  being  true,  it  would  be 
dallying  with  Justice  to  say  that  appellant 
would  be  entitled  to  voluntarily  get  up  and 
leave  a  courtroom,  and,  because  a  little  Iso- 
lated fact  was  proven,  which  was  entirely 
undisputed  during  the  entire  progress  of  the 
trial,  it  should  operate  a  reversal  of  the 
case.  There  Is  no  possible  injury  that  could 
have  accrued  to  appellant  by  the  conduct 
•complained  of.  While,  of  coarse,  we  heartily 
Indorse  the  opinion  In  the  Bell  Case  above 
cited,  yet  we  do  not  think  the  facts  In  this 
case  come  within  the  decision  of  the  Bell 
Case.  There  Important ,  testimony  was  in- 
troduced daring  the  absence  of  appellant,  and 
It  Is  never  attempted  to  be  reintroduced  dur- 
ing bis  presence;  bat  here  the  exact  facts 
that  were  proved  In  his  absence  were  proved 
In  his  presence,  thereby  guaranteeing  to  him 
the  beneficent  benefit  guaranteed  to  him  un- 
der the  Constitution  of  this  state.  Having 
been  guaranteed  every  right  under  the  Con- 
stitution, having  been,  confronted  with  every 
witness  and  every  fact,  we  do  not  think  we 
would  be  warranted  in  reversing  this  case  for 
a  matter  of  this  character.  If  there  could  be 
any  cavil  as  to  whether  testimony  was  in- 
troduced In  appellant's  absence  that  was  not 
reintroduced,  or  If  testimony  to  any  «ctent 
was  Introduced  out  of  which  a  cavil  could 
arise  that  the  same  testimony  was  not  in- 
troduced In  his  presence,  we  would  not  hesi- 
tate to  reverse  the  case  therefor;  but  here, 
as  several  times  stated,  the  exact  testimony 
was  reintroduced,  just  the  sole  isolated  fact 
of  deceased's  name  being  in  a  couple  of 
books.  There  the  books  were  before  appel- 
lant, and  yet  there  Is  no  cavil  or  contention 
that  the  names  were  not  In  the  books.  This, 
being  so,  we  think  appellant  Is  in  error  In 
asking  this  coort  to  reverse  the  case  on  this 
proposition. 

This  record  shows  a  cruel  murder,  with 
no  Justification  or  excuse — a  murder  of  a 
companion  In  order  to  secure  his  money;  and 
the  law  of  this  state  has  Inflicted  thereupon 
the  death  penalty,  and  we  think  the  Jury 
were  amply  warranted  In  applying  the  law 
to  the  facts  against  appellant  and  so  finding 
In  this  case.  The  Judgment  la  In  all  things 
nfflnned. 

HENDERSON,  J^  absent 

On  Rehearing. 

BROOKS,  X  This  case  was  affirmed  by 
us  at  a  former  sitting  of  this  court,  and  now 
comes  before  us  on  motion  for  rehearing. 


We  held  that  the  Jnrors  who  sat  in  the 
case  as  disclosed  by  the  bill  of  exceptions 
were  all  qualified  Jurors.  Appellant,  In  bta 
motion  for  rehearing,  however,  complains  of 
an  Inaccuracy  in  the  former  opinion,  where- 
in we  stated,  to  wit:  "The  bill  fails  to  show 
the  Jurors  sat  upon  appellant's  Jury.  There- 
fore the  bin  itself  was  defective."  Appellant 
attaches  to  his  motion  for  a  rehearing  a  cer- 
tified copy  of  the  bill  presenting  the  matter, 
and  we  cheerfully  concede  that  we  were  in 
error  In  holding  that  the  bill  is  defective  in 
the  particular  complained  of,  since  the  bill 
does  show  that  said  Jurors  sat  upon  the  trial 
of  the  case,  and  appellant  had  exhausted  his 
peremptory  challenges.  This  does  not  change, 
however,  the  disposition  of  the  case,  since  we 
held  In  the  former  opinion,  and  we  think 
correctly,  that  all  of  said  Jurors  who  did  sit 
in  the  trial  of  the  case  were  qualified  Juroni 
under  the  Constitution  and  laws  of  this  state. 

We  have  again  reviewed  appellant's  insist- 
ence In  reference  to  the  qualification  of  tbe 
Jarors,  and  feel  constrained  to  overrule  the 
motion  for  new  trial;  and  it  Is  so  ordered. 

HENDERSON,  J.,  absent 


ROSS  T.   STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  4, 

1907.    On  Rehearing.  Dec.  18,  1907.) 

1.  Cbikinai,    Law— App«aI/— Recobd — State- 
ICENT  OF  Facts. 

Where  the  record  on  appeal  in  a  criminal 
case  shows  that  the  statement  of  facts  waa  filed 
after  the  adjournment  of  court,  but  does  not 
show  any  order  of  court  allowing  it  to  be  so 
filed,  tbe  statement  cannot  be  considered  on  ap- 
peal. 

[EM.  Note.— For  cases  in  noint.  «*e  Cent.  Dig. 
vol.  15,  Criminal  Law,  {{  2878,  2877.] 

2.  Samb— Necessitt  for  Bill  of  Exceptions. 

Where  there  is  no  bill  of  exceptions,  mat- 
ters complained  of  in  a  motion  for  a  new  trial 
cannot  be  reviewed. 

ri<^.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  15,  Criminal  Law,  H  2516-2948.] 

On  Rehearing. 

8.  Cbiminai,  Law  —  Tkial  —  Inbteuctioicb  — 

Misleading  Instbuctiobb. 

Where  an  information  charged  accused  with 
an  assault  on  a  certain  person  on  July  12,  1907. 
an  instruction  that  if  accused  committed  an  as- 
sault on  that  person  on  or  about  July  12,  1907. 
he  should  be  found  guilty,  was  not  misleading 
l)ecanse  accused  had  previously  i)een  convicted 
in  another  court  of  another  assault  on  the  same 
person  on  July  6,  1007. 

4.  Same— JuBisDicTioN  of  Court— Complaint. 
If  there  is  no  original  complaint  in  a  crim- 
inal case  upon  which  an  information  can  lie 
based,  the  court  has  no  jurisdiction,  but,  if  a 
complaint  bad  been  on  file,  the  court's  jurisdic- 
tion is  not  affected  by  the  fact  that  it  was  lost 
at  the  time  a  transcript  was  made,  but  was  sub- 
sequently found. 

[EJd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  415.] 

.  Appeal   from   Van   Zandt  Oonnty  Court: 
John  S.  Spinks,  Judge. 
Dock  Rosa  was  convicted  of  asaanlt  'nd 

appeals.     Affirmed. 
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F.  J.  McOord,  AsBt  Atty.  Gen.,  for  tlM 
State. 

DAVIDSON,  P.  J.  The  conrt  adjoorned  on 
tbe  2Sth  of  September,  and  the  statement  of 
facts  does  not  show  when  It  was  approved; 
but  It  was  filed  on  October  15tb.  We  haTe 
been  unable  to  find  any  order  In  the  tran- 
script allowing  the  statement  of  facts  to  be 
filed  after  the  adjonmment  of  the  court  We 
therefore  cannot  consider  this  portion  of  the 
record. 

The  matters  complained  of  In  the  motion 
for  a  new  trial,  there  being  no  bills  of  excep- 
tions, cannot  be  reviewed  without  the  evi- 
dence. 

As  tlie  record  Is  presented,  the  Judgment 
is  afRrmed. 

HENDERSON,  J.,  absent 

On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  At  a  former  day  of  the 
term  the  judgment  in  this  case  was  aflSrm- 
ed.  Appellant  flies  a  motion  for  rehearing, 
setting  up  the  fact  tliat  he  had  received  no 
notice  of  any  kind  or  character  of  the  day 
and  time  when  the  cause  would  t>e  heard  by 
tills  court  on  appeal ;  that  neither  appellant 
nor  his  attorney  had  any  notice  or  intima- 
tion of  any  kind  or  character,  elibee  person- 
al, by  mall  or  otherwise,  of  the  filing  of  the 
transcript  in  said  cause  in  this  court,  nor  of 
the  assignment  of  the  same  upon  the  docket 
of  this  court  for  a  hearing,  or  the  day  or  time 
when  the  same  would  be  considered  by  the 
court  and  would  be  submitted  for  a  hearing ; 
by  reason  of  the  failure  of  the  clerk  of  this 
conrt  to  notify  appellant  of  the  time  when 
and  the  day  upon  which  this  cause  would  be 
submitted  to  tills  court  for  a  hearing  appel- 
lant has  been  prevented  from  presenting  his 
case  to  this  court ;  and  that  by  reason  there- 
of due  regard  has  not  been  had  to  the  rights 
of  this  appellant  as  is  guaranteed  to  Iiim  by 
the  laws. 

Whenever  a  party  appeals  his  case  to  this 
court,  of  course,  he  is  aware  of  the  fact  that 
his  case  will  be  sent  here  for  final  disposi- 
tion. He  cites  us  to  no  authority  requiring 
the  clerk  of  this  court  to  notify  him  as  to 
what  day  his  case  will  be  submitted.  The 
rules  of  this  conrt  in  regard  to  submission 
of  cases  are  not  as  In  the  Courts  of  Civil  Ai^ 
peals.  It  has  been  the  history  of  this  court 
that  the  docket  Is  divided  Into  five  assign- 
ments, and  that  the  clerks  of  the  respective 
branches  of  the  court  make  out  tbese  assign- 
ments under  the  order  and  direction  of  the 
court,  assigning  the  different  counties  as  the 
court  directs;  and  it  Is  the  duty  of  parties 
appealing  to  this  court,  and  their  attorneys, 
to  keep  in  touch  with  their  ai^ealed  case  If 
they  desire  to  be  present  at  the  submission 
or  to  file  a  brief.  The  assignment  to  which 
this  case  l>elonged  was  on  call  on  the  20th  of 
November,  and  this  case,  among  others,  was 
vubmltted  for  decision.    On  the  28tb  of  No- 


vember, api)ellant,  through  his  attorney,  filed 
what  perhaps  was  intended  as  a  brief,  call- 
ing this  court's  attention  to  the  fact  that  ap- 
pellant considered  that  there  was  error  in  the 
trial  court's  charge,  as  follows:  "Defendant 
desires  specially  to  call  the  attention  of  the 
court  to  that  paragraph  of  the  charge  of  the 
lower  court  wherein  said  court  tells  the  Ju- 
ry that  If  they  find  that  defendant  did,  as 
charged  in  the  information,  commit  an  as- 
sault on  Bmma  Ross  on  or  about  the  12th 
day  of  July,  1907,  you  will  find  the  defend- 
ant guilty,  eta  The  Information  in  the  case 
charged  defendant  with  an  assault  on  Emma 
Roes  on  the  I2th  day  of  July,  1907.  The  de- 
fendant had  previously  pleaded  guilty  to  a 
complaint  In  Justice  court  charging  blm  with 
an  assault  on  Emma  Ross  on  the  6th  day  of 
July,  1907.  As  you  will  see  by  reference  to 
the  statement  Of  facts  filed  In  the  case,  there 
was  evidence  adduced  In  the  case  under  con- 
sideration of  the  assault  of  July  6,  1907, 
which  we  believe  misled  the  jury  under  tlie 
charge  of  the  court.  «s  referred  to  above." 
The  above  Is  a  quotation  from  this  document 
filed  on  the  28th  of  November.  The  opinion 
was  delivered  on  the  4th  of  December,  with 
this  brief  of  appellant  in  the  hands  of  the 
court  prior  to  Its  decision.  This  was  the  («- 
ly  contention  of  appellatit  In  this  document, 
which  we  suppose  was  Intended  as  bis  brief. 
We  were  of  opinion  then,  and  have  seen  no 
reason  to  change  It,  that  there  was  no  error 
In  this  charge  of  the  court 

Ai^ellant  filed  what  he  terms  a  plea  of  for- 
mer conviction  In  the  county  court  in  bar  of 
this  prosecution.  In  this  connection  it  is 
shown  that  appellant  had  been  previouedy 
convicted  in  the  Justice  court  on  the  trans- 
action occurring  on  the  0th  of  July,  mention- 
ed in  appellant's  brief.  The  transaction 
charged  end  upon  which  this  conviction  is 
based  occurred  on  or  about  the  12th  of  July, 
subsequent  to  the  other  transaction.  Appel- 
lant testified  in  this  case,  and  he  stated  that 
he  had  been  previously  convicted  for  the  oth- 
er offense  in  the  Justice  court.  The  court  In 
the  charge  limited  the  consideration  of  the 
Jury  to  the  transaction  occurring  on  or  about 
the  12th  of  July.  We  do  not  see  how  this 
would  have  misled  the  Jury.  There  were  two 
assaults — one  on  the  6tb  and  one  on  the  12th 
of  July.  The  Jury  were  instructed  In  this 
case  to  convict  If  they  found  that  appellant 
made  the  assault  on  his  wife  on  or  about  the 
12th  of  July.  We  are  of  opinion  that  the  Ju- 
ry were  not  misled  by  the  charge. 

The  third  ground  of  the  motion  for  rehear- 
ing states  th.1t  the  court  below  had  no  juris- 
diction to  try  this  case,  for  the  reason  that 
the  transcript  shows  that  there  Is  and  wnR 
no  complaint  filed  against  appellant  and 
there  is  no  complaint  of  any  kind  against 
him,  and  nothing  upon  which  the  information 
could  be  based,  and  therefore  the  court  be- 
low and  this  court  has  no  Jurisdiction  to  try 
this  case  and  liear  and  determine  the  same. 
If  there  was  no  complaint  in  the  case  as  a 
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predicate  for  the  information,  appellant's  con- 
tention would  be  eminently  correct  There 
Is,  however,  on  file  In  this  court  a  certified 
copy  of  the  original  complaint  upon  which 
the  Information  was  based,  and  a  further  cer- 
tificate from  the  clerk  that  at  the  time  the 
transcript  was  made  out  the  complaint  had 
been  lost,  but  bad  been  subsequently  found. 
This  disposes  of  that  ground  of  the  motion. 
Finding  no  reason  why  the  motion  for  re- 
hearing should  be  granted.  It  is  overruled. 

HENDERSON,  J.,  absent 


McKINLET  V.  STATE. 
(Court  of  Criminal  Aopeals  of  Texas.    Dec.  4, 

1.  iNTOZiCATiNa   Ljqdoks— TTNLAwrni.   Biix 
—TRiAiy— Evidence— ADinsBiBiLiTT. 

In  a  trial  for  unlawfully  seilinir  whisky,  the 
state  could  not  show  by  defendant  that  for  some 
time  he  was  a  whignr  drummer,  that  he  liad 
taken  whisky  orders  for  five  or  six  years,  and 
that  his  house  furnished  him  free  samples  with 
which  he  would  treat  his  customers  at  his  dis- 
cretion ;  the  amoimt  thus  furnished  him  depend- 
ing on  his  success  in  obtaining  orders. 


iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  29,  Intoj  ■      ■       ■ "  -    —  - 


vol.  29,  Intoxicating  Liquors,  i  287-] 

2.  Ckimikal  Law— Abottment  of  Codnbel— 
Mattes  Not  iw  Evidence. 

It  is  erroneous  for  counsel  in  Us  argument 
to  state  facts  not  in  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Iaw.  {  1669.] 

3.  Saub. 

In  a  trial  for  violating  the  local  option  law, 
it  was  reversible  error  for  the  county  attorney 
to  state  in  argument  that  defendant  had  been 
previously  convicted  for  violating  the  law,  and 
that  he  had  "boot-legged"  whisky  over  the 
country,  where  there  was  no  evidence  thereof, 
and  defendant  had  not  placed  his  character  in 
issue;  the  prejudice  not  being  removed  by  the 
court's  direction  to  the  Jury  not  to  consider  the 
remarks. 

[ESd.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  14,  Criminal  Law,  $§  1618,  1693.] 

4.  INTOXICATINO   LlQUOBS  —  UNLAWFOI.   SALB 

— Tbiai/— Necessity  fob  Defining  Sai.k. 
In  a  trial  for  violating  the  local  option  law, 
failure  to  define  a  sale  was  not  reversible  error, 
where  there  was  no  question  under  the  state's 
theorv  that  defendant  made  a  sale,  and  defend- 
ant denied  the  entire  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  g  343.] 

Appeal  from  Hopkins  County  Court;  T.  J. 
Russell,  Judge. 

Bill  McKlnley  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Re- 
versed and  remanded. 

D.  Thornton,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction  for 
violating  the  local  option  law.  The  state's 
case  was  made  by  the  testimony  of  a  negro 
witness  testifying  positively  to  the  fact  that 
be  bought  a  bottle  of  whisky  from  appellant ; 
that  be  paid  appellant  the  money  and  appel- 
lant told  him  to  go  Into  the  back  room  of  the 


bouse  where  th^  were  and  be  would  find  it 
setting  on  the  table;  that  be  went  as  direct- 
ed, and  got  the  whisky.  Appellant  testified 
in  his  own  behalf  positively  that  no  sucb 
transaction  occurred.  Over  appellant's  ob- 
jection he  was  required  to  answer  tliat  for 
quite  a  while  he  was  a  whisky  drummer, 
that  lie  had  been  engaged  in  taking  orders 
for  wliisky  some  five  or  six  years,  and  that 
the  bouse  for  which  he  took  orders  furnished 
him  free  sample  whisky,  which  he  would 
treat  out  among  his  customers  at  his  discre- 
tion. The  amount  of  whisky  furnished  de- 
pended upon  the  amount  of  business  appel- 
lant did  for  his  house.  When  be  would 
send  in  a  good  number  of  orders,  be  would 
get  more  samples  than  when  bis  business 
was  dull.  Various  objections  were  urged  to 
the  introduction  of  this  testimony,  which  we 
think  were  well  taken.  See  Bell  ▼.  State 
(Tex.  Or.  App.)  56  S.  W.  913,  Harris  v.  State, 
98  S.  W.  842,  17  Tex.  Ct  Rep.  815,  and  Har- 
ris V.  State,  97  S.  W.  704,  17  Tex.  Ct  R^. 
270. 

In  making  his  closing  speech  the  county 
attorney  used  the  following  language:  "Gen- 
tlemen of  the  Jury,  I  want  you  to  convict 
this  defendant  on  the  evidence  in  this  case. 
It  Is  true  be  testifies  in  bis  own  behalf  that 
be  did  not  sell  whisky  to  the  prosecuting  wit- 
ness, but  the  prosecuting  witness  says  that 
be  did ;  and  It  is  true  the  prosecuting  wit- 
ness is  a  negro,  but  I  would  believe  the  negro 
before  I  would  believe  a  man  like  the  defend- 
ant, who  bas  time  and  again  paid  the  penalty 
for  the  violation  of  the  people's  local  option 
law,  and  goes  manifestly  without  any  prin- 
ciple around  over  the  country  boot-legging 
whisky  in  open  violation  of  our  local  option 
law;  and  that  is  the  kind  of  a  man  that  is 
being  tried  before  you."  The  bill  recites 
these  remarks  were  not  supported  by  the 
evidence  in  the  case,  and  that  they  were  Im- 
material and  irrelevant  outside'  of  the  rec- 
ord, and  were  erroneously  recited  by  the 
county  attorney.  Exception  was  reserved. 
It  Is  further  shown  that  the  court  instruct- 
ed the  Jury  not  to  consider  sucb  remarks: 
but  it  Is  claimed  that  such  instructions  did 
not  withdraw  the  prejudice  created  thereby 
from  the  minds  of  the  Jury.  There  was  no 
evidence  In  the  record  that  appellant  bad 
been  previously  convicted  for  violations  of 
the  local, option  law,  nor  to  the  efTect  that 
he  had  been  boot-legging  whisky  over  th» 
country.  Appellant  had  not  put  bis  charac- 
ter at  issue.  Permitting  attorneys  for  the 
prosecution  to  dwell  In  argument  on  the 
character  of  a  defendant,  when  not  In  is- 
sue, in  a  way  calculated  to  prejudice  him  be- 
fore the  Jury,  Is  error.  See  Turner  v.  State, 
39  Tex.  Cr.  R.  322,  45  S.  W.  1020;  Pollard 
V.  State,  33  Tex.  Cr.  R.  197,  26  S.  W.  70. 
Nor  is  vituperative  and  abusive  argument 
permissible,  and  a  conviction  obtained  in  this 
manner  is  unlawful ;  and,  where  the  record 
on  appeal  shows  such  was  permitted  to  prej- 
udice the  accused  before  the  Jury,  the  ap- 
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pellate  court  shoald  not  hesitate  to  set  It 
aside.  See  Crawford  v.  State,  15  Tex.  App. 
501,  and  Parks  t.  State,  85  Tex.  Cr.  R.,  378, 
33  S.  W.  872.  And  it  is  error  for  counsel  in 
argoment  to  state  facts  not  In  evidence.  See 
TUlety  V.  State,  24  Tex.  App.  231,  6  S.  W. 
8i2,  5  Am.  St  Rep.  882;  Orman  t.  State, 
24  Tex.  App.  485,  6  S.  W.  544;  Clark  t.  State, 
23  Tex.  App.  260,  6  S.  W.  115;  Robblns  ▼. 
State,  83  S.  W.  690,  11  Tex.  Ct  Rep.  560; 
Bell  T.  State  (Tex.  Cr.  App.)  56  8.  W.  913; 
Harris  ▼.  State,  98  S.  W.  842,  17  Tex.  Ct. 
Kep.  815;  Harris  v.  State,  97  S.  W.  704,  17 
Tex.  Ct  Rep.  270;  Bradsbaw  v.  State,  44 
Tex.  Cr.  R.  222,  70  S.  W.  21ft;  Bearden  v. 
State,  79  S.  W.  37,  9  Tex.  Ct  R^.  813,  and 
White's  Ann.  Code  of  Criminal  Procedure, 
pp.  498,  500,  501,  for  collation  of  authorities. 

In  our  opinion  the  statements  In  the  argu- 
ment of  the  closing  speech  for  the  state  were 
of  such  character  that  the  conviction  ought 
not  to  be  permitted  to  stand.  Usually  the  in- 
stmctlon  of  the  court  to  the  Jury  to  disre- 
gard unwarranted  remarks  by  counsel  will 
be  regarded  sufficient  to  prevent  a  reversal; 
but  where  they  are  of  a  very  damaging  char- 
acter, and  in  cases  tliat  inflame  or  have  a 
tendency  to  inflame  the  public  mind,  a  dif- 
ferent rule  obtains.  Not  only  was  the  char- 
acter assailed,  bat  statements  of  fact  made 
which.  If  in  existence,  were  not  permitted  to 
go  before  the  Jury.  We  wish  to  emphasize 
oar  condemnation  of  the  practice  of  permit- 
ting matters  of  this  sort  to  occur  and  then 
seeking  to  withdraw  them  from  the  Jury  by 
charges,  and  we  want  to  emphaslsse  again 
that  it  is  wholly  unnecessary  to  Jeopardize 
convictions  by  this  line  of  conduct.  The  Con- 
stitution and  the  laws  of  the  state  guarantee 
a  man  a  trial  and  a  fair  trial  on  the  facts 
and  the  law  of  liis  case,  and  It  Is  not  legal 
that  matters  and  facts  of  this  character  can 
be  introduced  in  the  argument  to  the  Jury 
or  by  counsel  In  the  argument,  even  when, 
if  offered  through  witnesses,  they  would  liave 
been  admissible.  The  damage,  therefore, 
would  be  tlie  greater  where  the  facts  were 
not  introducible  at  all.  It  is  a  dangerous 
practice  even  for  the  court  to  admit  testi- 
mony that  is  illegal  and  then  undertake  to 
withdraw  it  In  his  charge,  and  this  court  has 
had  occasion  to  reverse  Judgments  on  ac- 
count of  this  practice.  We  make  all  due  al- 
lowance, and  in  fact  the  writer  would  rather 
commend  attorneys'  diligence  in  representing 
their  side  of  the  case,  bat  not  to  the  extent 
of  going  outside  of  the  record  and  intro- 
ducing matters  of  fact  in  an  argument  not 
testified  before  a  Jury,  and  especially  facts 
which  would  not  be  admissible  if  otTered. 

Under  the  facts  of  this  case,  we  hardly 
tUnk  it  was  error  of  sufficient  Importance  to 
reverse  the  case  because  the  court  did  not 
define  a  sale.  There  is  no  question,  under 
the  state's  view  of  the  record,  that  appellant 
made  the  sale  by  taking  the  money  In  ex- 
change for  the  whisky.  Under  appellant's 
view  of  it  the  entire  transaction  was  denied. 


The  facts  in  a  case  sometimes  require  a  coort 
to  define  to  the  Jury  what  it  takes  to  consti- 
tate  a  sale,  but  we  think  that  role  does  not 
apply  in  a  case  where  tlie  facts  are  as  de- 
tailed In  this  record. 

The  matter  of  continuance  Is  not  discussed. 
The  witness  can  be  obtained  on  another  trial. 

The  Judgment  is  rev^^ed,  and  the  cause  is 
remanded. 

HESfDERSON,  J.,  absent 


PERKINS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     Dec.  4, 
1W7.) 

CannNAi,    I<iiw— Appxait— Recobo^Absence 
or  Stateubnt  or  Facts  and  Bux  op  Bx- 

■    CEPTIONS. 

The  fi'ounds  of  a  motion  for  a  new  trial 
cannot  be  oonsideTed  on  api>eal,  in  the  absence 
of  a  Statement  of  facts  or  bill  of  exceptions. 

[Ed.  Note.— ror  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  2^] 

Appeal  from  Criminal  District  Court,  Gal- 
veston County ;  J.  K.  P.  Gilla^le,  Judge. 

Sullivan  Perkins  was  convicted  of  a  crime, 
and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

Stata 

DAVIDSON,  P.  J.  This  record  is  before  us 
witiiout  a  statement  of  facts  or  bills  of  excep- 
tions. Tlie  two  grounds  of  the  motion  for  a 
new  trial  cannot  t)e  considered  in  the  absence 
of  the  evidence. 

There  being  no  question  for  revision,  the 
Judgment  is  affirmed. 


HENDERSON,  J.,  absent. 


CALDWELL  v.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.    Dec.  4* 
1907.) 

1.  Witnesses   —    Imfeachhxrt    —    Fobhxb 

CUABOE. 

In  a  trial  for  carrying  a  pistol,  defendant 
conid  not  be  Impeached  by  proof  that  he  bad 
been  previously  charged  with  carrying  a  pistol. 

(Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  H  1131,  1132.] 

2.  Cbimirai.  Law  —  Bnx  or  Exceptions  — 
Sufficiency. 

Since  evidence  that  one  has  been  previously 
charged  with  assault  to  murder  or  qther  grave 
offense  is  usually  admissible  to  Impeach  him,  if 
the  occurrence  is  not  too  remote,  a  bill  of  ex- 
ceptions under  complaint  against  the  admission 
of  such  testimony  should  show  the  date  of  the 
occurrence. 

8.  Same— Selt-Sebvins  Acts  and  Deolaba- 

TiONS— Admissibility. 

In  a  trial  for  carrying  a  pistol,  evidence 
that  the  day  after  the  alleged  oltense  defendant 
delivered  a  pistol  to  another  and  made  certain 
statements  was  inadmissible  for  him,  as  relating 
to  self-serving  acts  and  declarations. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  if  828-933.] 
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4.  WEAFORS— CaBBTIRO   PIBTOI/—DXFERSE. 

It  is  no  defense  to  a  charge  of  carrying  a 
pistol  that  it  was  unloaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Weapons,  {  7.] 

Appeal  from  Henderson  Connty  Court; .  J. 
R.  Blades,  Judge. 

B.  Caldwell  was  convicted  of  carrying  a 
pistol,  and  lie  appeals.  Beversed  and  re- 
manded. 

Miller  &  Boyall,  for  appellant  F.  J.  Me- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Tills  Is  a  conviction  for 
carrying  a  pistol. 

On  cross-examination  of  appellant,  and 
over  his  objection,  the  state  was  permitted  to 
elicit  from  him,  for  the  purpose  of  Impeach- 
ing blm,  that,  among  other  things,  be  bad 
been  guilty  of  or  charged  with  carrying  a 
pistol  (m  previous  occasions  to  the  one  al- 
leged in  the  information.  Appellant  could 
not  be  Impeached  by  proof  that  be  bad  been 
previously  charged  with  carrying  or,  having 
carried  a  pistol.  This  does  not  come  within 
the  rule  authorizing  the  introduction  of  evi- 
dence which  would  Impugn  his  testimony. 
See  Bain  v.  State,  88  Tex.  Or.  R.  636,  44  S. 
W.  618.  It  was  an  issue  in  this  case  as  to 
whether  or  not  the  weapon  exhibited  was  a 
pistol  within  the  contemplation  of  the  law. 
The  state's  case  showed  very  clearly  that  It 
was  a  complete  pistol  and  a  new  one.  The 
defendant's  evidence  was  that  It  was  an  old 
pistol  without  a  cylinder,  and  in  fact  was 
not  a  pistol  at  all  within  the  contemplation 
of  the  law.  The  introduction  of  the  impeach- 
ing evidence  above  mentioned  may  have 
had  some  bearing  upon  the  minds  of  the  Jury, 
as  they  resolved  the  reasonable  doubt  against 
him.  With  reference  to  the  offense  to  which 
he  was  required  to  testify,  we  would  say  the 
bill  of  exceptions  is  rather  Indefinite  and 
hardly  requires  a  discussion.  Usually  the 
fact  that  a  party  was  previously  charged 
with  assault  to  murder,  arson,  and  graver 
offenses  of  that  character,  and  even  gaming, 
has  been  admitted  for  the  purpose  of  Im- 
peaching, provided  their  occurrence  was  not 
too  remote.  The  bill  Just  recites  the  fact 
that  they  were  Introduced  over  his  objec- 
tion. As  to  when  they  should  have- occur- 
red, OT  at  what  time  he  went  to  the  peni- 
tentiary for  the  assault  to  murder,  la  not 
stated  in  the  bill.  For  the  introduction  of 
the  Impeaching  testimony  this  judgment 
must  be  reversed. 

Appellant  offered  to  prove  that,  the  day 
following  that  on  which  the  state  claimed 
be  carried  a  pistol,  he  turned  over  a  pistol 
to  a  certain  proffered  witness,  and  offered  to 
prove  by  the  witness  the  fact  that  he  did 
so  turn  over  a  pistol,  and  also  to  prove  by 
the  same  witness  the  statements  he  made  to 
blm  at  the  time  of  giving  him  the  broken 
pistol.  This  was  rejected,  and  properly. 
This  is  In  the  nature  of  self-serving  acts  and 
declarations. 


It  la  contended  that  .the  charge  does  not 
stifficlently  present  appellant's  side  of  tbd 
case.  The  court  Informed  the  Jury  that,  If 
appellant  carried  a  pistol  which  did  not  have 
a  cylinder,  he  would  not  be  guilty.  Appel- 
lant asked  a  charge  covering  a  little  broader 
ground,  to  the  effect  that,  if  the  pistol  wa» 
out  of  repair,  he  would  not  be  g^lty.  We 
think  the  court's  charge  sufladentiy  presented 
this  theory.  We  are  further  of  the  opinion 
that  the  court  did  not  err  In  refusing  to  In- 
struct the  Jury  that,  if  the  pistol  was  unload- 
ed, they  should  acquit  It  is  not  a  defense 
to  carrying  a  pistol  that  it  Is  unloaded  at 
the  time  it  is  carried. 

For  the  reason  indicated  In  regard  to  the 
introduction  of  evidence,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

HENDEBSON,  1^  absent 


BIRCH  V.  STATE. 
(Conrt  of  Oriminal  AApeals  of  Texas.    Dec.  4, 

Cbimihai,  Law  — Bribkbt  — EJvidenck  — Ao- 
comfuces — cobbobobation. 

In  a  prosecation  for  bribing  a  witness  to 
remain  away  from  the  trial  of  a  case,  accom- 
plices of  defendant  who  testified  that  defendant 
and  others  gave  the  witness  money  to  remain 
away  was  not  sufficiently  corroborated  under  the 
statute  by  the  mere  fact  of  the  flight  of  the  wit- 
ness and  his  failure  to  appear  and  testify. 

Appeal  from  District  Court,  Angelina  Coun- 
ty ;  James  I.  Perkins,  Judge. 

Robert  Birch  was  convicted  of  bribery,  and 
appeals.    Reversed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Aroellant  was  charged 
with  bribing  a  witness  in  a  gambling  case  to 
remain  away  from  the  trial  of  said  case,  and 
be  did  remain  away. 

There  are  some  questions  suggested  for  re- 
view which,  as  we  tmderstand  the  case,  are 
not  necessary  to  be  discussed.  Three  wit- 
nesses testified  who  were  accomplices,  and 
made  It  ai^ear  that  the  witness  was  bribed 
to  stay  away;  that  be  not  only  remained 
away  from  the  trial,  but  that  he  left  Angelina 
county,  where  the  trial  was  to  be  held,  and 
went  to  Nacogdoches  county,  and  was  sub- 
sequently found  and  brought  back  under  at- 
tachmoit  This  evidence  shows  tliat  appel- 
lant and  one  or  two  others  against  wbun  the 
bribed  party  was  a  witness,  through  the 
brother-in-law  of  said  witness,  gave  him 
(witness)  the  money  that  Induced  him  to  re- 
main away ;  that  the  witness  accepted  it  and 
left  going,  as  before  stated,  to  Nacogdoches 
county.  Under  the  testimony  of  these  ac- 
complices the  state  would  have  a  case,  pro- 
vided they  were  corroborated.  We  have  ex- 
amined this  statement  of  facts  with  care  in 
regard  to  the  ground,  insisted  upon  here,  that 
the  evidence  is  not  sufficient  In  that  there 
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was  no  corroboration,  and  as  we  nnderstand 
the  testimony  this  contention  Is  correct  Tbe 
only  eTidence,  Independent  of  these  three  ac- 
complices, in  regard  to  the  alleged  bribed 
witness,  was  that  at  the  time  he  should  have 
appeared  against  the  parties  as  a  witness  he 
was  In  Nacogdoches  county.  He  was  In  Ange- 
lina county  a  short  time  prior  to  when  the 
gambling  case  should  have  been  called  (or 
trial,  and  left  and  remained  away  for  some 
time.  We  are  of  opinion  that  the  mere  fact 
of  the  flight  of  a  witness  or  his  failure  to 
appear  at  court  and  testify  in  a  case  does  not 
of  itself  corroborate  the  charge  that  money 
was  paid  to  that  witness  to  not  appear.  The 
corroboration  must  be  sufiScient  to  show  that 
the  ofTense  was  committed  and  that  appellant 
was  connected  with  it.  As  before  stated,  the 
only  evidence  that  we  have  in  regard  to  cor- 
roboration is  the  flight  of  tbe  witness.  This 
la  not  sufficient  under  our  statute. 

The  judgment  is  reversed,  and  the  cause  is 
remanded. 

HBNDBRSON,  J.,  absent 


UGHTFOOT  v.  STATR 
(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  4, 

1.  Gbiminal   Law  —  Evidknok  —  Othsb   Or- 
ve:tse8. 

In  a  proaecntion  for  burglary,  evidence  that 
defendant  had  committed  another  burglary  en- 
tirely independent  of  that  with  which  he  was 
charged,  which  formed  no  part  of  the  res  geetn 
and  neither  showed  intent  nor  served  to  Identify 
accused,  was  Inadmissible. 

[Ed.  Note.— For  cases  In  point,  see  dent  Dig. 
vol.  14,  Orlnunal  Law.  {{  822^832.] 

2.  Saxk— Tbiai^-Aboument  or  Coursbl. 

Comments  of  counsel  shonld  be  founded  on 
tbe  evidence  introdnoed  against  accused. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1669.] 

Appeal  from  District  Court,  Jefferson 
County ;  W.  H.  Pope,  Judge. 

Lem  Lightfoot  was  convicted  of  burglary, 
and  be  appeals.    Reversed  and  remanded. 

McDowell  ft  Duffle,  for  appellant  F.  J. 
HcCord,  Asst  Attj.  Oen.,  for  the  State. 

BROOKS,  J.  This  is  a  conviction  for  bur- 
glaiT ;  the  punishment  being  assessed  at  flve 
years'  confinement  in  the  penitentiary. 

Bills  of  exceptions  Nos.  1  and  2,  in  this  rec- 
ord, show  that  evidence  of  the  extraneous 
crime,  to  wit,  burglary,  was  admitted  In  the 
trial  of  this  case.  Tbe  bills  show  that,  if 
said  other  bnrglaries  were  committed,  they 
were  entirely  disassociated  from  and  inde- 
pendent of  the  burglary  for  which  appellant 
was  on  trial  In  this  case.  They  do  not  in 
any  smse  form  any  part  of  the  res  gestse,  or 
throw  any  light  upon  the  intent,  or  serve  to 
identify  appellant  under  any  of  the  rules  laid 
down  by  this  court  authorizing  the  introduc- 
tion of  sncb  extraneous  crimes.    This  being 


true,  it  was  highly  prejudicial  to  appellant 
and  reversible  error,  to  Introduce  same  in 
this  case.  For  a  discussion  of  this  question 
see  Hill  V.  State,  44  Tex.  Cr.  R.  603,  73  8.  W. 
9;  Bamett  v.  State,  99  S.  W.  556,  17  Tex.  Ct 
Rep.  971;  Hemdon  v.  State,  99  S.  W.  568, 
17  Tex.  Ct  Rep.  973. 

Appellant  also  urges  various  errors  and 
complaints  to  the  argument  of  the  county 
attorn^.  We  hope  this  will  not  occur  upon 
another  trial.  Trials  in  this  state  sbould 
be  in  consonance  with  the  rules  of  evidence, 
and  the  comments  of  counsel  should  be  con- 
fined to  the  evidence  Introduced  upon  the 
trial. 

For  the  errors  pointed  out  above,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

HENDERSON,  J.,  absent 


JONES  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  20. 

1907.    On  Rehearing,  Dec  18,  1907.) 

1.  HoxriciDR—MuBDEB— Evidence. 

Evidence  heid  sufficient  to  sustain  a  oonvie- 
tlon  of  murder. 

2.  Same— Dtiko  Declabations. 

At  the  time  decedent  was  shot  bis  wife  was 
sick  in  bed.  After  aboat  an  honr  she  went  out 
to  see  what  had  happened  and  got  him  into  the 
room,  when  she  asked  him  who  it  was  that  had 
shot  him,  and  he  said  accused  bad  done  it  In 
about  15  minutes  after  making  the  statement  he 
remarked,  "I  allow  to  die,"  and  died  during  the 
night  As  he  was  wounded  In  the  head,  as  well 
as  in  the  body,  his  mind  was  not  in  condition 
to  manufacture  a  story,  and  he  had  had  no 
opportunity  to  make  a  statement  to  anybody 
else,  unless  he  had  talked  to  his  wife  In  another 
portion  of  the  house.  Held,  that  the  statement 
was  admissible  as  evidence  in  the  trial  of  accused 
for  his  murder. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Homicide,  SS  430-437.] 

On  Rehearing. 
8.  JUBT— Rioirr  to  Jubt  Tbiai,  —  Dehial — 

NtTMBGB   OF  JUROBB. 

Const  art.  5,  i  13,  provides  that  a  petit 
jury  shall  be  composed  of  12  men ;  but  If,  pend- 
ing trial,  1  or  more  jurors,  not  exceeding  3,  die 
or  be  disabled  from  sitting,  the  remainder  shall 
have  power  to  render  the  verdict  Pending  a 
murder  trial  a  brother  of  a  juror  was  killed,  the 
juror  was  excused  by  agreement  of  the  parties, 
and  a  verdict  was  returned  by  the  remaining  11 
jurors.  Held  that,  the  excused  juror  not  having 
died  or  become  disabled  from  sitting,  the  remain- 
ing 11  jurors  could  not  render  a  legal  verdict 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Jury,  {  223.] 

4.  Same— Jubt  Tbial— Imtabtiai,  Jubt. 

The  trial  by  an  impartial  jury,  guaranteed 
an  accused  by  Const,  art.  1,  J  10,  was  a  trial 
by  12  men  as  required  by  Const,  art.  5,  i  13,  pro- 
viding that  a  petit  jury  stiall  be  composed  of  12 
men. 

[Ed.  Note. — For  cases  in  point  see  Gent.  Dig. 
vol.  31,  Jury,  §S  221-225.] 

6.  Samb— Waives    of    Right   to   Tbiai,   bt 
Jubt. 

The  Bill  of  Rights  (Const,  art.  1,  {  16),  as 
well  as  Code  Cr.  Proc.  1895,  art.  10,  provides 
that  the  trial  by  jury  shall  remain  inviolate. 
Code  Cr.  Proc.  1S95,  art.  21,  provides  that  no 
person  can.  be  convicted  of  a  felony,^except  upon 
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the  verdict  of  the  Jur^,  etc.  Article  22  provides 
that  an  accused  may  waive  any  right  secured  to 
him  by  law,  except  the  right  of  trial  by  jury,  in 
a  felony  case.  Held,  that  a  person  on  trial  for 
murder  cannot  waive  his  r\g'bX.  to  trial  by  12 
Jurors. 

[E)d.  Note.— For  cases  in  point,  see  Cent.  Dilt. 
vol.  31,  Jury,  SS  197-203.] 

Apiieal  from  District  Court,  San  Angnstlne 
County ;   W.  B.  Powell,  Judge. 

Ivory  Jones  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

Davis  &  Davis,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  and  given  a  life  sentence.  The 
evidence  of  tbls  case  is  not  as  cogent  as  some 
cases  of  this  character  passed  upon  on  ap- 
peal, yet  there  is  In  our  opinion  enough  to 
warrant  us  in  concluding  that  the  Jury  were 
correct  In  their  finding. 

Appellant  was  in  the  neighborhood  of  the 
homicide,  and  had  made  threats  against  the 
deceased.  Deceased  was  a  witness  against 
him  in  a  hog-steallng  case.  Appellant  was 
seen  the  night  of  the  homicide,  and  after  the 
Icilllng  should  have  occurred,  with  a  shotgun 
at  what  the  witnesses  term  an  "Infalr."  This 
gun  was  handed  to  a  named  party  to  be  kept 
until  after  the  festive  occasion  had  terminat- 
ed. The  deceased  came  to  his  death  by  means 
of  a  shotgun,  both  barrels  of  which  were  dis- 
charged into  his  body.  About  an  hour  after 
he  was  shot,  his  wife,  who  was  In  bed,  man- 
aged to  reach  him,  and  In  answer  to  a  ques- 
tion by  her  appellant  stated  that  deceased 
bad  shot  him.  This  is  the  substance  of  the 
state's  case.  The  defendant  introduced  evi- 
dence to  the  effect  that  he  was  In  that  neigh- 
borhood, and  accounted  for  bis  presence  there 
by  showing  that  he  was  securing  the  signa- 
tures of  certain  parties  to  some  appearance 
bonds  that  he  was  required  by  the  sheriff  to 
give  under  some  criminal  charges.  He  de- 
nied having  a  shotgun,  and  the  party  to  whom 
the  state's  witness  stated  that  appellant  hand- 
ed the  gun  at  .the  "Inf  air"  denied  receiving  It. 
Appellant  showed  by  some  of  his  counsel, 
perhaps  all  of  them,  defending  him  in  the 
hog-steallng  case,  that  the  deceased  was  suf- 
ficiently favorable  to  appellant  in  that  case, 
for  the  district  attorney  to  continue  said 
case  in  order  to  secure  other  testimony.  They 
also  attack  the  widow  of  deceased  by  showing 
she  had,  on  the  day  after  the  homicide,  stat- 
ed that  deceased  said  nothing  in  regard  to 
who  killed  him,  and  that  she  further  so  tes- 
tified before  the  grand  Jury.  They  also  in- 
troduced the  constable,  who  stated  that  he 
saw  tracks  in  a  certain  comer  of  the  fence 
near  the  fesldence  of  the  deceased  made  by 
a  party  who  wore  a  larger  size  shoe  than  ap- 
pellant This  was  practically  appellant's 
side  of  the  case.  Without  going  into  a  dis- 
cussion of  this  testimony,  we  are  of  opinion 
toat  it  was  sufficient,  if  the  Jury  believed  the 


state's  side  of  the  case;   and  this  they  did. 

A  bill  of  exceptions  was  reserved  to  the  ac- 
tion of  the  court  in  permitting  the  widow  of 
the  deceased  to  detail  before  the  Jury  the 
statement  of  the  deceased  that  appellant  was 
the  party  who  shot  him  on  the  grounds,  first, 
that  it  was  not  res  gestae  and  was  too  re- 
mote; and,  second,  tliat  it  was  not  brought 
within  the  rule  of  dying  declarations.  The 
facts  show  in  this  connection,  as  set  out  In 
the  bill,  that  the  wife  was  In  bed  at  the  time 
the  shots  were  fired,  having  three  days  previ- 
ously given  birth  to  a  child;  that  deceased 
was  on  the  gallery  with  an  older  child  at 
the  time  the  shots  were  fired;  that  she  lay 
there  in  bed  about  an  hour,  fearing  to  get 
up  on  account  of  her  condition  from  child- 
birth; that  her  husband  said  nothing;  that 
at  about  the  expiration  of  an  hour  she  went 
out  to  see  what  was  the  matter,  succeeded  in 
getting  him  in  the  room,  and  then  asked  him 
who  It  was  shot  him.  He  said,  "Boy  Polk." 
She  asked  again,  and  he  said,  "Ivory  Jones." 
It  Is  further  stated  that  Boy  Polk  was  a 
name  that  Ivory  Jones,  appellant,  was  also 
known  by,  or  called.  One  of  the  loads  of 
shot  took  effect  In  the  head;  the  other.  In 
the  body.  In  about  IS  minutes,  or  such  a 
matter,  after  he  made  the  above  statement 
he  remarked,  "I  allow  to  die,"  and  during 
the  night  did  die.  Under  the  conditions 
above  stated  we  are  of  opinion  that  the  evi- 
dence was  admissible.  See  Lewis  v.  State, 
29  Tex.  App.  201,  16  S.  W.  642,  25  Am.  St 
Rep.  720.  Here  there  was  about  an  boor  In- 
tervening between  the  shot  and  the  state- 
ment His  suffering  was  rather  acute  from 
the  wound  in  the  head,  as  well  as  that  In  the 
body,  and  evidently  his  mind  was  not  in  such 
condition  as  to  manufacture  and  narrate  a 
story.  He  had  no  opportunity  to  make  a 
statement  to  anybody  else,  unless  he  had  talk- 
ed with  his  wife  In  another  portion  of  the 
house.  In  Lewis'  Case,  supra,  the  time 
extended  over  possibly  an  hour  and  a  half, 
and  the  deceased  In  that  case  was  not  In 
position  to  make  a  statement  earlier,  and  her 
mind  was  also  \a  a  condition  not  to  have  man- 
ufactured the  statement — at  least,  such  was 
the  theory  upon  which  the  testimony  was  held 
admissible.  Under  the  Lewis  Case  we  are  of 
opinion  that  the  alleged  statement  of  the  de- 
ceased was  admissible. 

Appellant  attacked  the  charge  on  circum- 
stantial evidence.  We  do  not  think  there  Is 
any  merit  In  that  (see  Smith  v.  State.  35  Tex. 
Cr.  R.  618,  83  S.  W.  839,  84  S.  W.  960) ;  and. 
besides,  the  giving  of  the  charge  on  circum- 
stantial evidence  was  more  favorable  to  ap- 
pellant's rights  than  the  facts  Justify.  The 
statem«it  of  the  deceased  places  the  case  pos- 
sibly beyond  the  pale  of  circumstantial  evi- 
dence Into  one  of  positive  testimony. 

We  think  the  charge  in  every  way  U  free 
from  such  criticism  as  requires  a  reversal  of 
the  Judgment    It  is  therefore  affirmed. 

HENDERSON.  J^  absent 
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On  Behearing. 

DAVIDSON,  P.  J.  On  a  former  day  of  this 
term  the  judgment  herein  was  affirmed. 
There  were  two  questions  discussed  In  the 
opinion.  Appellant  flies  a  motion  for  rehear- 
ing, setting  up  the  fact  tliat  he  was  tried  by 
only  11  Jurors.  This  was  not  mentioned  in 
the  motion  for  a  new  trial;  therefore,  was 
overlooked.  An  inspection  of  the  record  dis- 
closes that  a  jury  of  12  men  was  impaneled 
and  the  trial  proceeded.  Pending  the  trial 
Information  was  conveyed  to  the  court,  to  the 
attorneys,  and  appellant  that  a  brother  of 
one  of  the  Jurors  bad  been  killed.  It  was 
thereupon  agreed  in  open  court  by  the  parties, 
appellant,  of  course,  being  present,  that  the 
juror  should  be  excused  on  accoimt  of  this 
homicide  of  his  brother.  He  was  excused  and 
participated  no  further  in  the  trial.  The  ver- 
dict was  returned  by  the  remaining  11  Jurors. 
The  motion  for  a  rehearing  calls  our  atten- 
tion to  these  matters,  and  urges  that  we  set 
aside  the  prior  affirmance  and  reverse  the 
judgment,  because  the  verdict  was  returned 
by  only  11  Jurors.  It  may  be  further  stated 
that  the  verdict  was  signed  by  each  of  the  11 
jurors.  In  other  words,  it  is  conclusively 
shown  that  after  the  twelfth  man  was  excus- 
ed the-  case  was  tried  by  only  11  Jurors. 

We  are  of  opinion  that  appellant's  motion 
for  a  rehearing  should  be  granted.  Article  5, 
{  13,  of  our  state  Constitution,  reads  as  fol- 
lows :  "Grand  and  petit  juries  in  the  district 
courts  shall  be  comirased  of  twelve  men ;  but 
nine  members  of  a  grand  Jury  shall  be  a  quo- 
ram  to  'transact  business  and  present  bills. 
In  trials  of  civil  cases,  and  in  trials  of  crim- 
inal cases  below  the  grade  of  felony  in  the 
district  courts,  nine  members  of  the  Jury, 
concurring,  may  render  a  verdict,  but  when 
the  verdict  sliall  be  rendered  by  less  than  the 
whole  number,  it  shall  be  signed  by  every 
meml>er  of  the  Jury  concurring  in  it.  When 
pending  the  trial  of  any  case,  one  or  more 
Jurors,  not  exceeding  three,  may  die,  or  l>e 
disabled  from  sitting,  the  remainder  of  the 
Jury  shall  have  the  power  to  render  the  ver- 
dict; provided,  that  the  Legislature  may 
change  or  modify  the  rule  authorizing  less 
than  the  whole  numl>er  of  the  Jury  to  render 
a  verdict"  It  will  be  observed,  from  the 
reading  of  this  section  of  the  (Constitution, 
tliat  a  petit  Jury  in  the  district  court  shall 
be  composed  of  12  men.  This,  being  a  felony 
case,  is  not  brought  within  the  provision  of 
the  Constitution  which  authorizes  9  members 
of  the  jury,  concurring,  to  render  a  verdict 
Nor  was  the  Juror  excused  brought  witliln 
that  provision  of  said  section  which  author- 
izes a  Jury  to  render  a  verdict  where  not  ex- 
ceeding S  Of  them  died  or  were  disabled  from 
sitting.  Then  we  liave  a  Jury  originally  com- 
posed of  12  men,  1  excused  by  agreement  of 
tlie  parties,  and  a  verdict  rendered  by  11, 
which  is  prohibited  by  the  above  section  of 
the  Constitution. 

Section  10,  art  1,  guarantees  to  the  accus- 


ed a  trial  by  an  impartial  Jury  and  that,  as 
was  seen  in  the  section  quoted  above,  means 
12  jurors.  Section  15  of  the  Bill  of  Rights  is 
as  follows :  "The  right  of  trial  by  Jury  shall 
remain  Inviolate."  Article  10  of  the  Code  of 
Criminal  Procedure  of  1895  reiterates  this 
provision  of  the  Bill  of  Rights  in  precisely 
tlte  same  language.  Article  21  of  said  Code 
of  Criminal  Procedure  of  1895  provides :  "No 
person  can  be  convicted  of  a  felony  except  up- 
on the  verdict  of  the  jury  duly  rendered  and 
recorded."  Article  22  of  the  same  Code  en- 
acts: "The  defendant  in  a  criminal  prosecu- 
tion for  any  offense  may  waive  any  right  se- 
cured to  him  by  law,  except  the  right  of  trial 
by  Jury  in  a  felony  case."  It  would  seem  that 
the  constitutional  provisions  cited,  as  well  as 
the  acts  of  the  Legislature  in  obedience  there- 
to, place  the  right  of  trial  by  12  Jurors  in  a 
felony  case  even  t>eyond  the  reach  of  the  ac- 
cused party  waiving  such  right  These  provi- 
sions have  been  the  subject  of  adjudication 
In  many  opinions  in  this  state,  all  of  them 
Jioldlng  as  sacred  the  right  of  trial  by  Jury, 
even  in  the  face  of  a  waiver  by  the  accused, 
where  the  prosecution  is  for  a  felony.  See 
Lett's  Case,  18  Tex.  App.  627 ;  Stell's  Case, 
14  Tex.  App.  59;  Jester's  Case,  26  Tex.  Cr. 
R.  369,  9  S.  W.  616 ;  Huebner's  Ca^,  3  Tex. 
App.  459 ;  McCampbell's  Case,  37  Tex.  Cr.  R. 
607,  40  S.  W.  496;  Ogle's  Case,  43  Tex.  Cr. 
R.  219.  63  S.  W.  1009,  90  Am.  St  Rep.  860. 
There  are  many  other  supporting  cases  which 
we  deem  unnecessary  to  collate. 

The  motion  for  rehearing  is  granted,  and 
the  former  affirmance  set  aside ;  and,  because 
appellant  was  tried  without  a  constitutional 
Jury,  the  judgment  Is  now  reversed,  and  the 
cause  remanded. 

HENDERSON,  J.,  absent 


TINSLDX  V.  STATE. 

(Court  of  Orlminal  Appeals  of  Texas.    Nov.  20, 

1007.    Rehearing  Denied  Dec  18,  1907.) 

1.  Cbimirai.  Law  —  Apfeai.  —  Objectiohb  —  • 
Review. 

Where  accused  waived  a  special  venire, 
and  made  only  a  general  objection  to  the  court's 
method  of  impaneling  the  jury,  he  ooold  not  on 
appeal  complain  that  the  names  were  not  writ- 
ten on  separate  slips,  nor  placed  in  a  box  and 
mixed   and   drawn   therefrom. 

2.  HouiciDK— Habicless   Ebbob— EIbbonbous 
Admission  or  Evidence. 

Where,  on  a  trial  for  homicide,  the  evidence 
for  the  state  showed  that  decedent,  while  going 
to  and  about  200  yards  from  his  home,  was  shot, 
and  that  he  stated  that  accused  shot  him,  the 
admis-sion  of  evidence  of  the  finding  of  an  empty 
cartridge  shell  500  yards  from  the  place  of  the 
homicide,  without  showing  that  the  cartridge 
was  of  the  aame  size  as  the  bullet  in  the  body 
of  decedent  or  connecting  the  cartridge  with  the 
killing,  though  erroneous,  was  not  ground  for 
reversal. 

[Gd.  Note.— For  cases  in  iMint  see  Cent  Dig. 
vol.  26,  Homicide,  «$  709-7&.]. 

3w  Gbiminal  Law  —  Appeal  —  Habmlgss  Eb- 

BOR— B)RBONEOUB  ADMISSION  OF  EVIDENCE. 

The  admission  of  improper  evi'dcnee  in  a 
criminal   case,  which  will   require  a  reversal. 
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most  tend  to  Btrengtben  the  state's  case:  and 
where  by  no  process  of  reasoning  the  evidence 
can  be  so  construed  its  admission  is  hannleM. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  15,  Criminal  Law,  f§  8187-314S.] 

4.  HOMIOIDK  —  Apfeai.  —  HARUixsa    Ekbob  — 
Admission  or  Evidencx. 

Where,  in  a  homicide  case,  there  waa  no 
dispute  as  to  the  location  of  the  fatal  ballet 
wound  in  decedent's  body,  the  error  In  admitting 
in  evidence  the  clothing  worn  by  him  at  the  time 
of  the  killing,  which  showed  where  the  bullet 
had  entered,  was  harmless ;  the  clothing  hav- 
ing been  washed,  and  there  being  no  attempt 
to  inflame  the  mind  of  the  jury  by -referring  to 
it. 

6.  Gbimihai.  Law— Abocuent  or  Counsel— 
Review— Bitx  of  Exceptions. 

Where  the  bill  of  exceptions  complaining  of 
comments  by  the  prosecuting  attorney  does  not 
show  what  the  comments  were,  the  comments 
cannot  be  passed  on  by  the  appellate  court. 

[Dd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
voL  15,  Criminal  Law,  Si  28^S-2930.] 

Q.  HomciDB— Evidence — Competency. 

In  a  homicide  case,  evidence  that,  two  days 
before  the  killing  of  decedent  by  shooting  with 
a  pistol,  accused  displayed  a  pistol,  was  compe- 
tent, though  the  weight  thereof  was  slight 

[Ed.  Note. — For  cases  in  i>oint,  see  Oent.  Dig, 
vol.  26,  Homicide,  S§  341-350.] 

7.  OaxtanAL  Law— <Evidencb— Res  Oest^. 

In  a  homicide  case,  evidence  that  within 
10  minutes  of  the  fatal  shooting  decedent,  in 
reply  to  questions,  stated  to  several  persons  that 
acciued  shot  him,  was  admissible  as  a  part  of 
the  res  gestee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  819.] 

8.  Same— Defenses— AxiBi— Instructions. 

A  charge  on  alibi  that  if  the  jury  entertain 
a  reasonable  doubt  of  the  presence  of  accused 
at  the  place  and  time  of  the  offense,  and  if  they 
entertain  a  reasonable  doubt  that  at  that  time 
he  may  not  have  been  elsewhere,  he  is  entitled 
to  the  benefit  of  such  doubt,  and  entitled  to  an 
acquittal,  is  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1833-1837.] 

0.  Sake  —  Ihbtkuctions  —  Definition   of 

Technicai.  Terms. 

It  is  the  better  practice  not  to  attempt  to 
define  technical  terms  in  the  instructions  in  a 
criminal  case. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  18(»-1810.] 

10.  Same— Evidence— Inbtbuctionb. 

Where,  in  a  homicide  case,  the  res  gesta 
declarations  of  decedent  that  accused  shot  h'im 
were  received  in  evidence,  the  refusal  to  diarge 
on  circumstantial  evidence  was  proper. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  iS  1883-188&] 

11.  Same— Charge  on  Weight  of  Evidence. 
A  charge,  in  a  homicide  case,  that  if  the 

Jury  are  satisfied  beyond  a  reasonable  doubt  that 
accused  is  guilty  of  murder,  but  have  a  reason- 
able doubt  as  to  the  degree,  they  will  give  fifm 
the  benefit  of  the  doubt  and  convict  of  murder 
in  the  second  degree,  is  not  on  the  weight  of  the 
evidence,  or  an  indication  that  the  court  believes 
that  accused  is  guilty  of  murder  in  the  second 
degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1731.] 

12.  Same  —   Instbuctions   —   Reasonable 
Doubt. 

It  is  proper  for  the  court,  in  a  homicide 
case,  to  charge  the  juij  that  if  they  liavs  a  rea- 


sonable doubt  as  to  the  degree  they  must  find 
accused  guilty  of  murder  in  the  second  degree. 

[E!d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  1825,  192&] 

18.  Same— Vebdict— Amendment. 

On  a  trial  for  homicide,  the  court  charged 
only  on  murder  in  the  first  and  second  de^ee. 
The  jury  rendered  a  verdict:  "We,  the  jury, 
find  the  defendant  guilty  and  assess  his  punish- 
ment at  confinement  in  the  state  penitentiary 
for  a  term  of  five  years."  In  reply  to  a  question 
by  the  court  as  to  the  offense  of  which  he  wa» 
found  guilty,  the  foreman  replied  that  it  was. 
murder  In  toe  second  degree  or  manslaughter, 
and,  on  being  told  that  manslaughter  was  not 
open  to  them,  said:  "Of  murder  in  the  second 
degree,  then."  Beld,  that  the  court  properly 
amended  the  verdict  by  inserting  ther^n  that 
accnsed  was  guilty  of  murder  in  the  second 
degree,  especially  where  the  jury  assented  to  the- 
amended  verdict  when  it  was  read  to  them  and 
they  were  asked  If  that  was  their  vudict 

14.  Same— Dying  Declabations— Weight  as 
Evidence. 

The  rea  gesba  statement  of  decedent  that 
accused  shot  him,  inflicting  a  fatal  wound,  has  the 
same  force  in  law  as  dying  declarations,  and  is  in 
some  resi>ects  a  stronger  criminative  statement 

15.  Same— MuBDEB  in  the  Second  Degree— 
Evidence— Sufficiency. 

Evidence  held  to  support  •  oonyiction  of 
murder  in  tlie  second  degree. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  f{  518-538.] 

Appeal  from  District  Court,  Free8ton» 
County ;  L.  B.  Cobb,  Judge. 

Columbus  Tinsley  wa«  convicted  of  murder 
in  the  second  degree,  aud  be  appeals.  Af- 
flrmed. 

DavlBS  &  Williford,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  tbe  second  degree,  and  bis  punish* 
ment  assessed  at  confinement  In  tbe  peniten- 
tiary for  five  years. 

Appellant's  bill  of  exceptions  No.  1  shows 
the  following:  The  defendant  waived  a  spe-- 
dal  venire.  Tbe  clerk  wrote  the  names  of  tbe 
regular  jurors  on  a  slip  of  paper  and  handed 
said  slip  to  tbe  defendant's  attorneys  to  i>ass 
on,  and  the  talesmen  summoned  to  complete 
said  panel  were  Impaneled  In  tbe  same  way. 
Neither  names  of  the  regular  Jurors  nor  the 
names  of  the  talesmen  were  written  on  sep- 
arate slips  of  paper,  nor  were  said  names  put 
into  a  box  or  any  other  receptacle  and  mixed, 
nor  were  they  drawn  from  a  box  or  any  other 
receptacle,  and  the  entire  impaneling  and 
organizing  of  the  jury  was  completed  with- 
out the  defendant  being  present  To  the 
method  of  Impaneling  the  jury  -the  appellant 
objected  in  open  court,  because  the  method 
pursued  was  not  in  accordance  with  the  re- 
quirements of  the  statute.  The  court  approv- 
ed the  bill  with  this  qualification:  "The  case 
was  set  on  September  3d  for  trial  on  the  12th 
of  September,  1907.  The  defendant's  counsel 
waived  a  special  venire.  When  the  time  cam» 
to  organize  the  jury,  defendant  being  present 
in  the  courtroom,  the  Jurors  for  the  week 
were  called  in,  when  counsel  said  tb«y  ol>- 


Digitized  by 


Google 


Tex.) 


TINSLET  ▼.  STATB. 


849 


Jected  to  tbe  mannw  of  impaneling  the  Joiy. 
The  court,  not  understaadlng  what  oounsel 
meant,  remarked  that  if  tliey  demanded  a 
special  reulre  tlier  migtit  hare  it  Counsel 
replied  tliat  they  liad  waived  a  special  venire 
and  did  not  ask  for  It.  The  court  thai  said: 
"You  may  take  your  choice — ^take  a  list  as 
usual,  or  examine  the  Jurors  one  by  one  as 
though  they  were  special  venire.  Counsel 
made  no  reply,  and  witliout  further  indication 
wliat  they  meant  by  the  objection  took  the 
list  furnished  by  the  clerk,  and  after  some 
question  to  the  Jurors  retired  and  made  their 
peremptory  challenges  by  the  erasure  of  cer- 
tain names  from  the  list  Only  six  Jurors 
were  obtained,  and  the  sheriH  under  order 
of  court  summoned  talesmen,  and  a  list  of 
those  found  qualified  was  given  defendant's 
counsel,  who  took  the  same  without  objection, 
and  from  the  list  the  other  six  Jurors  were 
taken.  At  no  time  did  counsel  Intimate  that 
they  desired  the  Jurors  drawn,  and  the  court 
waa  not  aware  till  after  the  trial  that  they 
Intended  to  t>e  understood  as  objecting  on  that 
ground,  and  the  court  was  wholly  Ignorant  of 
the  reason  that  counsel  had  in  mind  for  ob- 
jecting to  the  method  of  choosing  or  impanel- 
ing the  Jury.  If  the  defendant  was  absent 
from  the  courtroom  at  any  time,  his  absence 
was  voluntary  and  unknown  to  the  court ;  and 
If  he  failed  to  assist  In  selecting  his  Jury  it 
was  of  his  own  free  will."  Clearly,  under 
the  explanation  and  modification  of  the  bill 
by  the  court  there  conld  be  no  serious  criti- 
cism of  its  action.  Appellant  bad  waived  a 
special  venire  and  failed  to  Indicate  any  ob- 
jection to  court,  such  as  tbe^  urged  in  ttie 
bill  of  exceptions.  We  accordingly  hold  there 
was  no  error  in  the  Impanelment  of  the  Jury. 
Bill  of  excepti(MiB  No.  2  shows  that  the 
state's  witness  Harrison  Gambol,  a  brother- 
in-law  of  the  deceased,  was  permitted  to  pro- 
duce as  evidence  before  the  Jury  an  empty 
cartridge  shell  of  the  caliber  88-40  U.  M.  C, 
and  to  testify  that  be  found  said  empty  car- 
tridge shell  in  tils  cotton  patc&  400  or  600 
yards  west  of  where  deceased  was  sbot,  and 
In  the  (^ipoelte  direction  from  defendant's 
bone ;  that  there  were  no  tracks  leading  from 
said  empty  cartridge  shell  toward  the  place 
wbere  deceased  was  shot,  nor  toward  defend- 
ant's hotne,  nor  any  tracks  leading  from 
wbere  deceased  was  sbot  to  wbere  said  shell 
was  found,  to  which  testimony  defendant's 
attorneys  objected,  and  asked  that  it  be  ex- 
daded  from  the  Jury,  because  there  was  no 
evidence  that  deceased  was  shot  with  a  ball 
or  bullet  of  this  caliber,  nor  was  there  any 
erldmce  which  identified  or  In  any  manner 
sou^t  to  establish  that  defendant  or  any 
other  person,  ever  owned  or  bad  or  saw  a 
pistol  or  rifie  or  gun  of  this  caliber ;  because 
tbe  testimony  was  too  remote,  and  said  shell 
was  found  too  far  removed  from  the  scene 
of  the  stxwting  to  shed  any  light  upon  It,  or 
serve  as  a  circumstance  to  explain  It,  or  iden- 
tify the  person  who  did  the  shooting;  that 
said  testimony  could  and  did  serve  no  other 


purpose  except  to  prejudice  the  minds  of  the 
Jury  against  the  defendant — all  of  which  ob- 
jections were  overruled  by  the  court  and  the 
bill  was  signed  with  the  following  qualifica- 
tion: "The  witness  stated  that  he  found  the 
shell  as  he  was  crossing  the  field  and  did  not 
trace  the  tracks."  We  hold  that  said  testi- 
mony was  not  admissible.  It  could  not  shed 
any  possible  light  upon  the  perpetrator  of 
this  homicide,  ztor  could  it  possibly  show  any 
connection  of  appellant  therewith.  The  evi- 
dence for  the  state  in  substance  shows  that 
deceased  was  shot  while  going  from  Harrison 
Oambol's  home,  about  200  yards  away  from 
his  home,  to  the  home  of  the  deceased;  the 
shooting  taking  place  very  close  to  deceased's 
home.  Upon  being  shot,  the  deceased  holloed: 
"Oh,  lior^  1  I  am  shot !"  His  brother-in-law 
came  out  on  his  gallery,  upon  hearing  the 
shooting  and  holloing.  The  deceased  called 
witness  and  told  him  to  come  there.  Witness 
told  deceased  to  come  to  him.  Deceased 
again  holloed:  "Oh,  Lordyl  I  am  sbot!" 
Witness  went  to  meet  him  about  30  or  So 
yards  from  witness'  house.  Deceased  was 
staggering.  Witness  caught  hold  of  him  and 
laid  him  down.  "He  said:  'I  am  gone.'  I 
carried  him  to  my  house,  and  laid  him  on  a 
pallet  my  wife  made  down  on  the  floor  for 
him.  I  then  asked  him  who  shot  him,  and 
he  said:  'Columbus  Tinsley  shot  me.'  De- 
ceased said  appellant  came  from  behind  the 
comer  of  the  house  and  shot  him.  When  de- 
ceased called  me,  be  was  coming  towards  my 
house.  He  called  Mr.  Drake,  and  also  called 
Nancy  Jackson."  When  the  constable  arrest- 
ed appellant  on  the  morning  after  the  killing, 
be  was  in  his  father's  field  plowing.  The 
constable  told  blm  that  John  Waters  got  shot 
last  night,  and  that  he  had  a  warrant  for  bis 
arrest,  charging  lilm  with  the  shooting.  Ap- 
pelUnt  said:  "All  right;  but  I  did  not  do 
It  I  did  not  leave  home  last  night"  The 
constable  farther  stated  that  appellant  did 
not  appear  disturbed  or  frightened  or  in  any 
way  out  of  the  ordinary  bearing  when  he  ar- 
rested him.  This  testluKmy  was  only  contro- 
verted in  part  by  three  or  four  witnesses  and 
appellant,  as  far  as  the  declaration  of  the 
deceased  was  concerned.  Several  witnesses 
for  appellant  swore:  That  they  heard  the 
shot,  heard  deceased  hollo:  "Oh,  Lordy!  I 
am  shot!  Harrison,  run  here!"  That  Harri- 
son Gambol  replied:  "No,  you  come  here." 
That  deceased  said:  "No;  I  am  shot  I 
can't  come  there."  Harrison  replied:  "Wbo 
shot  you?"  Deceased  said:  "I  don't  know." 
Appellant,  as  stated.  Introduced  several  wit- 
nesses who  swore  that  this  was  the  res  gestse 
statement  nrade  by  the  deceased.  Now  the 
question  recurs.  In  the  light  of  this  record 
and  the  above  statement  of  the  ,facts:  Did 
this  testimony  about  the  cartridge,  which  was 
found  400  or  600  yards  away  from  the  de- 
ceased's house,  where  he  was  shot  In  any 
way  Injure  the  rights  of  the  appellant?  We 
say,  "No."  If  the  testimony  had  shown  that 
a  track  had  been  traced  from  deceased's  house 
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to  where  the  cartridge  was  fonnd,  without 
in  some  way  ideutlfying  the  track  with  the 
track  of  appellant,  It  could  not  help  the  state's 
case;  and  the  bill  of  exceptions  shows,  with 
the  qualification  of  the  court  thereon,  that 
no  effort  was  made  to  trace  the  tracks,  or  any 
tracks,  or  to  ascertain  the  size  of  any  tracks, 
around  the  place  where  the  cartridge  was 
found,  and  the  testimony,  as  appellant  insists, 
is  too  remote  and  throws  no  light  upon  the 
transaction.  Then,  if  It  does  not,  in  the  light 
of  the  above  statement  of  facts,  bow  could 
It  Injure  appellant?  In  other  words,  the  bill 
merely  shows  that  the  witness  swore  that  he 
found  a  cartridge  400  or  500  yards  from  the 
scene  of  the  shooting.  There  is  no  effort  to 
identify  it  with  any  cartridge  appellant  had, 
no  effort  to  show  that  the  cartridge  was  the 
same  size  of  the  bullet  In  the  body  of  de- 
ceased, nor  In  any  way  to  connect,  as  far  as 
this  bill  shows,  the  cartridge  with  the  killing. 
It  Is  not  all  evidence  that  will  reverse  a  case, 
but  it  must  be  of  such  a  character  that  It 
would  have  a  tendency  to  prejudice  appellant. 
One  of  the  safe  rules  in  ascertaining  whether 
It  prejudiced  appellant  Is  the  question:  Did 
the  evidence  in  any  sense  tend  to  strengthen 
the  state's  case?  By  no  process  of  reasoning 
can  it  be  so  construed.  Then,  how  could  it 
hurt  appellant,  if  it  did  not  help  the  statel 
It  is  an  Isolated  Incident,  disconnected  from 
and  disassociated  from  and  in  no  sense  con- 
nected with  anything  pertaining  to  this  case; 
and,  while  it  is  clearly  inadmissible,  its  intro- 
duction was .  entirely  harmless.  We  accord- 
ingly bold  that,  while  Inadmissible,  it  was  not 
such  error  as  would  authorize  a  reversal  of 
thia  case. 

Bill  of  exceptions  No.  3  shows  that  the 
state  Introduced  the  clothing  of  deceased  in 
evidence,  and  one  of  the  attorneys  for  the 
state  shook  said  clothing  around  before  the 
jury  and  commented  on  same.  Such  introduc- 
tion of  said  clothing,  and  the  display  and 
commenting  on  same,  was  all  objected  to  by 
the  defendant  at  the  time,  upon  the  following 
grounds:  (1)  There  was  no  question  or  con- 
troversy as  to  the  character,  condition  or  lo- 
cation of  the  wound;  (2)  there  was  no  ques- 
tion or  controversy  that  It  was  a  fatal  wound 
and  was  the  cause  of  deceased's  death;  (3) 
there  was  no  question  or  controversy  as  to 
the  direction  of  the  ball  or  the  extent  to 
which  it  penetrated ;  that  said  testimony  did 
not  tend  to  illustrate  any  i)oint,  or  make  man- 
ifest or  throw  any  light  on  any  issue  in  tlie 
case;  and,  lastly,  that  it  did  tend  to  preju- 
dice the  defendant  before  the  jury.  The 
court  overruled  said  objections  and  admitted 
said  clothing  In  evidence,  with  said  display 
of  same  and  the  comment  thereon.  This  bill 
Is  approved  with  this  modification:  "Appel- 
lant objected  to  showing  the  clothes  to  the 
jury,  as  they  were  being  used  by  the  state's 
witness  to  locate  the  point  of  entering  of  the 
bullet  The  clothes  had  been  washed,  and 
showed  only  a  small  hole  where  the  witness 
•aid  the  bullet  entered.    The  court  thought 


the  garment  was  admissible  for  tliat  purpose. 
No  one  attempted  to  inflame  the  mind  of  the 
jury  by  referring  to  them.  The  state's  at- 
torney merely  showed  ttie  jury  where  the 
ball  entered  the  clothes  and  laid  them  on  a 
chair  or  table  before  tlie  jury."  This  evidence 
is  very  much  like  the  evidence  above  com- 
plained of — inadmissible.  As  appellant  in- 
sists, there  was  no  question  but  what  the  bul- 
let killed  the  deceased.  There  was  no  ques- 
tion as  to  where  it  entered  Ills  body.  While 
the  bill  complains  of  comments  upon  the 
clothing,  It  does  not  show  what  the  comments 
were,  and  hence  said  comments  cannot  be 
passed  upon  by  this  court  The  court,  how- 
ever, says  there  was  no  attempt  to  Inflame 
the  minds  Of  the  jury  by  referring  to  them; 
that  the  state's  attorney  merely  showed  the 
jury  where  the  ball  entered  the  clothing. 
These  clothes  ought  not  to  have  been  admit- 
ted. Tbey  did  not  illustrate  or  make  mani- 
fest any  issue  in  the  case,  or  demonstrate 
any  controverted  fact;  but  this  would  not 
call  for  a  reversal  of  the  case.  How  or  In 
what  way  could  the  sheer  fact  of  bringing  the 
clothes  and  showing  where  the  bullet  entered 
them  injure  appellant?  Appellant  had  never 
controverted  the  fact  as  to  where  the  bullet 
entered  the  clothing.  Then  to  prove  by  the 
clothes  themselves  where  the  bullet  entered 
could  not  prejudice  him  in  the  trial  of  this 
case.  The  court  says  the  clothes  had  been 
washed.  This  would  eliminate  any  gruesome 
appearance  and  prejudicial  effect  they  might 
have  had.  If  they  had  been  bloody.  We  have 
repeatedly  and  repeatedly  held  that  this  char- 
acter of  evidence  should  not  be  Introduced, 
unless  the  clothes  were  pertinent  on  8<wie 
controverted  issue  In  the  case.  We  have 
never  held,  hoWever,  that  we  would  reverse 
a  case  where  our  attention  has  been  called  to 
the  sheer  fact  that  clothes  were  introduced. 
Their  introduction  Iq  this  case  is  rendered 
entirely  harmless  in  the  light  of  this  bill. 
In  other  words,  the  clothes  merely  show,  as 
shown  by  thd  bill,  where  the  bullet  entered. 
This  was  not  controverted.  Then  to  prove  a 
fact  tliat  was  not  controverted,  by  the  clothes 
or  any  other  method  or  means,  could  not  be  a 
basis  for  reversing  a  case.  We  hope  trial 
courts,  however,  in  the  future  will  not  per^ 
mit  clothes  introduced,  unless  they  do  bear 
on  some  pertinent  relation  to  the  trial  of  the 
issue  then  being  passed  upon.  We  according- 
ly hold  that  the  error  was  harmless  In  the 
light  of  this  record. 

Bill  of  exceptions  No.  4  shows  that  the 
state's  witness  Sam  Thomas  testified  that  he 
was  at  the  bouse  of  the  defendant's  father  on 
the  second  Stmday  in  Noveml>er,  A.  D.  ISOS, 
before  the  alleged  shooting  on  February  8, 
1907;  that  defendant  lived  with  his  father 
and  mother;  that  defendant  had  just  BteK>ed 
outside  of  the  house,  and  came  back  into  the 
room  where  be  (witness)  was,  and  to<^  a  pis- 
tol out  of  his  pocket  and  put  It  on  the  table; 
and  that  be  did  not  know  what  was  the  size 
or  caliber  of  the  pistol,  nor  to  whom  It  he- 
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longed.  To  tbe  Introdoctlon  (tf  tills  testt- 
mony  appellant  objected  on  tbe  ground  that 
it  was  Irrelevant,  Immaterial,  and  too  remote 
to  shed  any  light  upon  the  transaction  under 
Investigation,  or  to  be  considered  even  as  a 
circumstance  in  connection  tberewitb,  and  be- 
cause said  testimony  was  evidence  of  another 
and  different  and  distinct  and  separate  of- 
fense— If  evidence  of  anything — ^whlch  was 
in  no  way  connected  with  or  served  to  ex- 
plain tbe  matter  under  Investigation.  Tbe 
testimony  is  neither  irrelevant,  immaterial, 
or  too  remote.  It  is  true  it  sheds  very  little 
light  upon  the  transaction  under  investiga- 
tion; but  to  prove  that  the  apipellant,  a  short 
while  before,  was  seen  carrying  a  pistol,  as 
the  circumstances  of  this  case  show  with  rea- 
sonable certainty  that  the  shot  that  IcUled  de- 
ceased was  from  a  pistol.  Is  a  small  circum- 
stance or  criminative  fact  going  to  connect 
appellant  with  this  homicide.  The  fact  that 
it  proved  very  little  against  him  did  not  pre- 
clude its  admiaslbillty.  Tbe  weight  of  the 
testimony  is  for  the  Jury,  and  tbe  sheer  fact 
tbat  it  had  very  little  criminative  effect,  if 
any,  would  not  exclude  it,  and  tbe  fact  that 
he  was  seen  with  a  pistol,  being  another  of- 
fense, would  not  exclude  the  proof  of  tbe 
fact  in  the  subsequent  trial  of  appellant  for 
homicide.  We  can  readily  see  one  or  two 
cases  where  the  evidence  could  be  used  as 
stated.  For  instance,  the  Jury  may  say  it 
shows  a  familiarity  with  the  use  of  firearms. 
Tbe  fact  of  carrying  It  would  carry  with  It 
tbe  snggestion  that  he  knew  bow  to  use  it, 
and  to  this  ezt^it  wou\d  be  criminative, 
tbough  perhaps  a  small  criminative  fact, 
against  appellant.  A  great  many  people  know 
bow  to  use  firearms.  This  fact  could  be  used 
by  appellant  against  the  probative  force  of 
tlie  testimony,  but  It  would  not  preclude  its 
admissibility  in  the  trial  of  appellant  tor 
homicide.    The  testimony  was  admissible. 

Bill  of  exceptions  No.  5,  shows  tbe  follow- 
ing: The  state  introduced  Harrison  Gambol, 
Missouri  GlamlH)!,  Nancy  Jackson,  and  M.  M. 
Drake,  who  testified  to  the  following:  "That 
after  the  deceased  had  gone  to  Harrison  Gam- 
bol's bouse,  and  had  been  carried  Into  Gam- 
bol's house  and  laid  on  a  pallet,  Harrison 
Gambol  asked  him,  'Who  shot  you  7*  and  the 
deceased  replied,  'Duke  Tinsley.'  Still  later. 
In  r^ly  to  the  same  question  from  Nancy 
Jackson,  be  answered,  'Duke  Tinsley';  and 
still  later.  In  reply  to  the  same  question  from 
M.  M.  Drake,  be  answered,  'Duke  Tinsley.'  " 
Appellant  objected  to  same  because  It  was 
not  the  facts  talking  through  the  witness,  but 
tbe  witness  talking  about  tbe  transaction, 
which  had  been  over  10  minutes  or  longer. 
It  was  not  the  first  statement  he  made,  and, 
being  made  after  he  had  become  composed 
and  had  time  for  reflection,  was  not  admissi- 
ble as  res  gestse;  that  It  was  hearsay,  and 
too  remote  to  bring  it  within  tbe  exception. 
This  bill  is  approved  with  the  following  modl- 
flcation:  "The  testimony  of  Drake  shows 
tbat  It  could  not  have  been  10  minutes  from 


the  shooting  till  all  tbese  statements  were 
made,  and  they  were  admitted  as  res  gestse." 
The  statement  of  facts  shows  tbat  the  appel- 
lant was  known  by  the  name  of  "Duke  Tin- 
sley." The  explanation  of  the  court  shows 
clearly  that  the  testimony  was  res  gestae,  and 
therefore  clearly  admissible.  Mahoney  ▼. 
State,  98  8.  W.  854,  17  Tex.  Ot  Eep.  818. 

In  bis  motion  for  a  new  trial  appellant 
complains  tbat  the  court  erred  in  refusing  to 
give  tbe  following  charge :  "Gentlemen  of  tbe 
Jury,  the  defendant  in  this  case  has  intro- 
duced evidence  that  at  the  time  the  deceased 
was  shot,  if  he  was  shot,  he  (the  defendant) 
was  not  at  the  place  where  tbe  shooting  oc- 
curred. This  in  law  Is  termed  an  'alibi,' 
which  is  defined  thus :  When  a  person  charg- 
ed with  a  crime  proves  that  he  was,  at  the 
time  alleged,  in  a  different  place  from  tbat 
in  which  it  was  committed.  Therefore  you 
are  instructed  that  if  you  entertain  from  the 
evidence  in  this  case  a  reasonable  doubt  of 
tbe  presence  of  tbe  defendant  at  the  place 
where  deceased  was  killed  at  tbe  time  of  tbe 
killing,  and  if  from  ttie  evidence  you  enter- 
tain a  reasonable  doubt  that  at  that  time  he 
may  not  have  been  elsewhere,  he  is  entitled 
to  the  benefit  of  such  doubt,  and  you  will  ac- 
quit him."  This  charge  has  been  approved 
by  this  court  See  Caldwell  v.  State,  28  Tex. 
App.  S66,  14  S.  W.  122;  Hill  v.  State,  37 
Tex.  Cr.  R.  415,  35  S.  W.  660:  Watson  v. 
State,  28  Tex.  App.  34,  12  8.  W.  404.  It  U 
the  better  practice  not  to  attempt  to  define 
technical  terms,  such  as  "alibi,"  as  appellant 
insists.    Often  It  is  unintelligible  to  the  Jury. 

Appellant  complains  that  the  court  failed 
to  charge  the  Jury  on  the  law  of  circumstan- 
tial evidence.  In  this  there  was  no  error, 
since  the  res  gestte  declaration  of  the  de- 
ceased takes  the  case  out  of  the  rule  of  clr- 
cnmstantial  evidence. 

Appellant  complains  of  tbe  following  charge 
of  tbe  court  In  bill  No.  10:  "In  case  you  are 
satisfied  beyond  reasonable  doubt  tbat  de- 
fendant is  guilty  of  murder,  but  have  a  rea- 
sonable doubt  as  to  tbe  degree,  you  will  give 
him  the  b^ieflt  of  the  doubt  and  convict  of 
murder  in  the  second  degree."  Appellant  ob- 
jects to  this  charge  on  the  ground  that  the 
same  is  on  the  weight  of  the  evidence,  and  Is 
an  intimation  to  the  Jury  that  tbe  court 
thought  the  defendant  guilty  of  murder  In 
some  degree.  We  cannot  see  bow  or  In  what 
way  it  was  a  charge  on  the  weight  of  the  evi- 
dence, or  an  Intimation  to  the  Jury  that  the 
court  thought  appellant  guilty  of  murder  in 
some  degree.  It  is  always  proper  for  tbe 
court  to  charge  tbe  Jury,  if  they  have  a  rea- 
sonable doubt  as  to  the  degree,  to  find  the 
defendant  guilty  of  murder  In  the  second  de- 
gree. 

Bin  No.  11  complains  of  tbe  following: 
After  the  Jury  had  retired  for  a  day  and  a 
half  and  a  night,  they  came  Into  the  court, 
and  tbe  court  asked  them  If  they  had  agreed 
on  a  verdict.  The  foreman  said  they  had. 
The  verdict  was  banded  to  t^e.  court,  Mud 
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•ame  read  as  follows:  "We,  the  Jury,  find  the 
defendant  guilty,  and  assess  his  punishment 
at  conflnement  In  the  state  penitentiary  for 
«  term  of  five  years.  O.  W.  Williamson,  Fore- 
man." Whereupon  the  court  remarked :  "You 
haye  not  said  what  you  find  him  guilty  of." 
The  foreman  replied :  "Manslaughter,  or  mur- 
-der  in  the  second  degree."  The  court  at  once 
wrote  8  line  in  the  verdict^  so  as  to  make  It 
read  as  follows :  "We,  the  jury,  find  the  de- 
fendant guilty  of  murder  in  the  second  de- 
fSXee,  and  assess  his  punishment  at  confine- 
ment In  the  state  penitentiary  for  a  term  of 
Ave  (6)  years.  O.  W.  Williamson,  Foreman." 
The  court  then  read  the  verdict  as  he  had  re- 
ylsed  it,  and  asked :  "Is  that  your  verdict?" 
Some  of  said  Jurors  said  "yes,"  some  nodded 
their  beads,  and  some  said  nothing.  Appel- 
lant complains  that  this  action  of  the  court 
was  without  authority  of  law,  was  an  In- 
vasion of  the  province  of  the  Jury,  was  with- 
out the  sphere  of  the  court's  duty,  and  wholly 
beyond  its  power  and  authority.  This  bill 
is  approved  with  the  following  modification: 
'^he  Jury  was  organized  on  the  12tb,  and 
tb0  trial  was  concluded  about  6  p.  m.  the 
IStb,  and  the  Jury  came  In  with  verdict  abont 
6  p.  m.  on  the  14tb.  Verdict  was  as  above 
quoted,  and  did  not  designate  the  offense,  and 
the  court  then  asked  the  Jurors  of  what  of- 
fense they  had  found  the  defendant  guilty, 
and  one  of  them  (the  foreman,  as  now  re- 
membered) said,  'Of  murder  In  the  second 
degree  or  manslaughter,'  to  which  the  court 
replied  that  they  could  not  convict  of  man- 
slaughter, but  of  murder  only,  and  then  the 
Juror  replied,  'Of  murder  In  the  second  de- 
gree, then,'  or  words  to  that  effect,  and  the 
<»urt  wrote  In  the  words  'of  murder  in  the 
second  degree,'  and  read  the  verdict  as  bo 
amended  to  the  Jurors,  and  asked  them  If 
that  was  their  verdict,  and  they  all  signified 
their  assent  by  words  or  nods.  The  defend- 
ant and  his  attorneys  were  present,  but  did 
not  object  to  the  proceedings,  and  only  after 
the  Jury  had  been  discharged  did  one  of  the 
defendant's  counsel  suggest  to  the  court  that 
there  might  be  error  in  the  matter."  The 
court  in  this  case  did  not  charge  upon  man- 
slaughter, but  only  charged  upon  murder  In 
the  first  and  second  degrees.  The  Jury 
brought  In  a  verdict  of  five  years,  which  mere- 
ly meant  murder  in  the  second  degree.  There- 
fore the  action  of  the  court  could  not  have 
been  prejudicial  to  the  rights  of  appellant 
In  making  the  verdict  formal  as  Is  required 
by  law,  and  especially  so  with  the  Jury  ac- 
quiescing and  consenting  thereto. 

The  appellant  further  Insists  that  the  evi- 
dence Is  insufficient  to  support  this  verdict 
The  facts  show  that  defendant  and  deceased 
had  one  or  more  difficulties  a  few  months 
prior  to  the  difficulty  In  which  deceased  lost 
his  life,  In  one  of  which  previous  difficulties 
deceased  shot  at  the  appellant,  thus  showing 
the  bitterest  character  of  feeling  from  the 
state's  standpoint.  It  is  true  that  appellant 
denies  the  latter  statement,  and  says  that 


he  and  deceased  had  made  friends.  The 
state's  evidence  further  shows  that  deceased 
was  approaching  his  home  about  8  o'clock  at 
night,  as  above  stated,  when  appellant  step- 
ped from  behind  the  house  and  shot  him. 
This  statement  was  made  by  deceased  to 
three  or  four  parties  within  10  minutes  aft- 
er the  shooting.  This  res  gestse  statement 
has  the  same  force  and  potency  in  law  as  dy- 
ing declarations,  and  In  some  respects  is  per- 
haps a  stronger  criminative  statement  Many 
cases  in  the  books  report  a  conviction  upon 
dying  declarations  of  the  deceased  alona  We 
therefore  accordingly  hold  that,  the  Jury  hav- 
ing passed  upon  the  credibility  of  the  witness, 
the  evidence  in  this  case  warranted  their 
finding  him  guilty.  It  may  be  that  in  sheer 
deference  to  the  evidence  the  Jury  gave  blm 
the  minimum  punishment  for  murder  in  the 
second  degree ;  but  this  would  not  be  an  ar- 
gument In  favor  of  the  proposition  that  the 
evidence  would  not  support  a  conviction  for 
murder  In  the  first  degre& 

So  believing,  we  hold  that  the  evidence  in 
this  case  Is  sufficient  to  support  this  verdict; 
and,  finding  no  error  In  the  trial  thereof,  tb« 
Judgment  is  In  all  things  affirmed. 

HENDERSON,  J.,  absent 


HARDIN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  4, 
1907.) 

1.  Cbihirai,  Law— Contiruarck  —  CuinrLA.- 

TIVI  EVIDENCK. 

In  a  criminal  prosecution,  the  rule  with 
regard  to  cnmalative  testimony  does  not  apply 
to  the  first  application  for  a  continuance  be- 
cans*  of  absent  witnesses,  especially  where  de- 
fendant himself  is  practically  the  only  witness 
in  his  behalf. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di«. 
vol.  14,  Criminal  Law,  gi  1328,  1329.] 

2.  Saue— Absenck  of  Witness  ob  Eviderck 
IR  Obrebal. 

Defendant  was  prosecuted  under  Pm.  Code 
1895,  art  645,  for  the  killing  of  a  child  during 
parturition  of  the  mother.  He  testified  that  he 
was  not  cruel  to  the  mother,  his  wife;  that 
shortly  before  the  time  of  the  alleged  offense  she 
fell  over  a  tub  and  hurt  herself;  and  that  sev- 
eral witnesses  were  then  present — and  then  filed 
an  application  for  a  continuance  showing  that 
such  witnesses  would  testify  that  he  was  kind 
to  his  family,  that  bis  wife  was  seriously  injur- 
ed by  the  fall,  and  that  after  the  injury  she 
was  insensible  at  times  until  her  death.  The 
indictment  was  presented  March  7th.  Defend- 
ant was  then  in  jail,  was  not  notified  of  the  ac- 
tion till  March  9th,  and  his  attorney  was  mora 
than  150  miles  away.  He  was  unable  to  employ 
local  counsel,  and  relied  upon  the  sheriff  to 
subpoena  the  witnesses,  and  so  instructed  him. 
Process  was  issued  and  returned  for  but  one 
of  the  witnesses.  Defendant  was  convicted 
March  13th.  Held,  that  a  continuance  should 
have  been  granted  to  secure  the  attendance  of 
the  absent  witnesses. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1321.] 

3.  HoiciciOE — Evidence — Sufficiency. 

In  a  prosecution  under  Pen.  Code  1895,  art 
645,  which  provides  that  "if  any  person  shall, 
during  parturition  of  the  mother,  destroy  tfa* 
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vitality  or  the  life  in  «  child,  in  a  state  of  being 
bom,  and  before  actual  birth,  which  child  would 
otherwise  have  been  born  alive,  he  shall  be 
punished,"  etc.,  evidence  examined,  and  held  not 
to  support  a  verdict  ot  guilty. 

Appeal  tram  District  Ck>tirt,  Palo  Pinto 
Connty;  W.  J.  Oxford,  Judge. 

Tom  Hardin  was  convicted  of  a  crime,  and 
be  appeals.    Reversed  and  remanded. 

J.  W.  Scott,  for  appellant.  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State.       ' 

DAVIDSON,  P.  J.  Appellant  was  indicted 
under  article  645,  Pen.  Code  1895,  whlcb 
reads  as  follows:  "If  any  person  shall,  dar- 
ing parturition  of  tbe  mother,  destroy  the 
vitality  or  life  in  a  cbild,  in  a  state  of  being 
bom,  and  before  actual  blrtb,  which  child 
would  otherwise  have  been  bom  alive,  he 
shall  be  punished  by  oonflnement  in  the  peni- 
tentiary for  life,  or  any  period  not  less  than 
five  years,  at  the  discretion  of  the  jury." 
A  few  of  tiie  preceding  articles  deal  with  tbe 
question  of  abortion,  the  ingredients  of  which 
offense  is  somewhat  different  from  the  one 
above  quoted.  It  is  not  necessary  for  abor- 
tion that  the  child  should  be  in  a  condition 
of  being  bom  alive.  In  this  offense  It  is  a 
prerequisite^  and,  further,  that  but  for  the 
act  of  the  accused  the  child  would  have  been 
bom  Bllve ;  and  this  offense  differs  also  from 
that  of  infanticide,  for  in  the  latter  case  the 
child  must  be  bom  alive  in  order  that  its 
death  may  be  brought  within  the  definition 
of  that  offense. 

The  evidence,  without  going  Into  detail,  in 
substance  shows  that  on  Wednesday  before 
this  offense  should  have  occurred  on  Friday 
appellant  left  the  camp  where  he  and  bis 
wife  and  little  child  were,  and  had  gone  to 
the  town  of  Mineral  Wells  and  become  in- 
toxicated, and  remained  in  Mineral  Wells  un- 
til Friday.  Dnring  his  absence  from  his 
camp  his  wife  was  taken  violently  ill,  and 
a  message  sent  to  him  to  come  at  once;  that 
his  wife  was  dying.  This  message  was  sent 
Wednesday  or  Thursday.  He  came  home  In 
a  drunken  condition  on  Friday.  The  state's 
case  Is  to  the  effect  that  when  he  returned, 
being  Informed  of  the  condition  of  his  wife, 
be  immediately  got  In  the  wagon  where  she 
was,  and,  among  other  things,  sat  down  upon 
her  stomach.  A  state's  witness  testified.  In 
substance,  that  the  wife  bad  bad  some  labor 
symptoms,  and  after  he  sat  on  her  stomach 
these  all  ceased;  that  she  was  seriously  ill, 
and  died  on  Saturday  evening.  One  of  the 
state's  witnesses,  an  old  lady,  testified  that 
she  had  noticed  the  movement  of  an  uubom 
child,  indicating  that  In  her  judgment  It  was 
alive  just  prior  to  the  time  appellant  sat  on 
bis  wife.  On  Saturday  evening  a  physician 
reached  the  scene  after  the  death  of  appel- 
lant's wife,  and  took  from  her  a  dead  cbild 
of  seven  or  eight  months'  advance  in  gesta- 
tion. He  did  not  observe  any  bmises,  or  any- 
thing that  indicated  that  the  child  had  been 
injured.  The  examination  of  the  two  physl- 
10e8.W.-28 


dans  who  testified  was  very  unsatisfactory. 
One  of  them  testified  that  in  bis  judgment  a 
child  of  eight  months'  gestation  would  not 
live ;  but  on  the  crucial  point  In  tbe  case 
there  is  a  wonderful  scarcity  of  testimony 
from  the  two  physicians,  and  practically  the 
only  testimony  In  regard  to  the  possibility  of 
the  child  being  bom  alive  was  from  tbe  old 
lady  whose  testimony  is  above  mentioned,  to 
the  effect  that  she  had  noticed  two  movements 
about  the  stomach  of  the  mother,  indicating 
to  the  witness'  mind  that  she  was  in  child 
labor.  The  physicians  indicate  that  this  was 
practically  worthless  testimony,  or  that  such 
movement  was  not  a  criterion  by  any  means 
indicating  child  labor,  or  that  the  child  was 
alive.  It  might  occur  from  contraction  of 
the  muscles  and  other  matters  they  mention. 
Defendant  Introduced  some  testimony  to  the 
effect  that  he  did  not  sit  down  on  his  wife; 
that  when  he  reached  the  place  and  found  out 
the  condition  of  bis  wife  he  became  very  much 
excited,  and  was  drinking  and  got  in  tbe 
wagon,  and  laid  down  by  her,  and  kissed  her, 
and  threw  one  leg  over  her,  and  in  order  to 
relieve  the  situation  they  took  him  out  of  the 
wagon  and  actually  tied  him  so  he  could  not 
come  where  she  was,  as  she  was  totally  un- 
conscious ;  and  the  testimony  showed  that 
she  was  unconscious,  if  not  entirely  tosane, 
from  the  time  she  was  taken  ill  at  the  begin- 
ning of  her  troubles,  which  ended  in  her  death. 
Appellant  testified,  also  In  his  behalf  to  the 
effect  that  he  and  a  family  or  two  were  In 
company  with  each  other  going  to  Palo  Pinto 
county,  and  in  their  travels  passed  through 
Parker  county  and  camped  on  one  occasion, 
and  that  while  getting  their  meal  he  fed  the 
horses  in  a  tub,  and  that  while  the  horses 
were  eating  one  of  them  kicked  the  other. 
His  wife  happened  to  be  near  them  at  the 
time,  and  it  frightened  her  very  much,  and 
she  fell  over  the  tub  and  hurt  herself.  This 
was  a  week  or  such  matter  before  her  death, 
and  from  that  time  on  she  would  have  some- 
thing like  fits  or  convulsions,  and  seemed  to 
be  irrational  at  times,  and  that  these  con- 
vulsions grew  worse  as  they  occurred.  Ap- 
pellant sought  a  continuance  on  account  of 
these  witnesses,  several  In  number — Bob  Ber- 
ry and  wife,  Charles  Cross,  Jake  Worsham, 
and  Will  Hay  and  wife — who  were  present 
when  appellant's  wife  fell  over  the  tub,  and 
some  of  whom,  if  present,  would  have  denied 
any  cruel  treatment  of  defendant  towards  his 
wife,  and  by  the  witnesses  Will  Hay  and  wife 
he  would  have  proved  that  they  bad  been  to- 
gether several  months  with  his  wife;  that 
bis  wife  was  in  very  bad  health,  and  that 
more  than  a  month  before  her  death  she  had 
been  having  chills;  that  on  Saturday  before 
her  death  she  bad  a  severe  fall,  and  com- 
plained all  the  time,  and  would  have  slight 
convulsions  every  night.  This  is  the  rbcita- 
tlon  in  the  bill  of  exceptions.  In  tbe  appli- 
cation itself,  it  is  stated  that  he  would  prove 
by  Berry  and  wife  that  he  left  them  to  go 
to  Palo  Pluto  county,  that  his-wife  and  child 
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were  sick,  and  that  he  was  always  kind  and 
attentive  to  hla  family;  by  the  witness  Hay 
and  wife  he  expected  to  prove  that  they 
traveled  together  for  more  than  a  month, 
and  that  during  said  time,  on  Saturday  be- 
fore she  died,  she  received  an  Injury  from 
which  she  suffered  continually,  and  was  In- 
sensible at  times  after  receiving  said  Injury, 
and  until  she  died. 

The  Indictment  was  presented  against  ap- 
pellant on  the  7th  of  March.  Process  was  is- 
sued on  the  8th  of  March  for  Cross,  and  re- 
turned on  the  11th.  Process  for  Worsham 
was  Issued  on  the  9tb  of  March.  Process  was 
not  Issued  at  all  for  Hay  and  wife,  because 
defendant  was  In  Jail,  and  bis  attorney  lived 
more  than  150  miles  away,  and  was  not  noti- 
fied of  the  action  of  the  grand  Jury  until 
the  evening  of  March  9th,  and  the  defendant, 
not  being  able  to  employ  local  counsel,  relied 
on  the  sheriff  to  subpoena  all  the  witnesses  in 
the  examining  trial,  and  so  Instructed  him. 
The  Judgment  was  rendered  on  the  18th  of 
March.  This  was  the  first  application.  We 
believe  under  the  circumstances  that  this 
continuance  should  have  been  granted,  and 
there  was  error  in  refusing  It  While,  per^ 
haps,  the  diligence  was  not  of  the  strictest 
character,  yet  it  is  not  so  Important  In  the 
first  application  for  a  continuance.  Appel- 
lant testified  to  the  facts  himself;  but  the 
rule  with  regard  to  cumulative  testimony 
does  not  apply  to  the  first  continuance,  es- 
pecially where  the  defendant  himself  Is  prac- 
tically the  only  witness  In  his  own  behalf. 
This  case  evidently  excited  considerable  com- 
motion, as  is  developed  by  this  record,  as  ai>- 
pellant  was  Indicted  for  the  murder  of  his 
wife,  and  we  Judge  from  the  state  of  the  rec- 
ord tliat  the  testimony  In  both  cases  would 
be  the  same.  The  diligence  as  to  some  of  the 
witnesses  we  think  ample ;  perhaps  not  as  to 
Hay  and  wife,  but  appellant  was  In  Jail, 
without  counsel,  and  his  statement  In  the  ap- 
plication is  that  he  requested  the  sheriff  to 
have  process  Issued  for  all  the  witnesses  who 
were  at  the  examining  trial,  his  attorney 
being  160  miles  away.  So  we  are  of  opinion 
that,  under  the  circumstances  detailed  here, 
and  the  Importance  of  absent  testimony,  ap- 
pellant should  have  had  the  continuance  to 
secure  the  attendance  of  the  absent  witnesses. 
Without  going  over  and  restating  the  facts, 
or  going  further  into  detail,  we  do  not  believe 
the  state  has  shown  a  case  under  the  statute 
under  which  this  Indictment  was  framed. 
Before  a  conviction  can  be  had  under  this 
statute,  the  vitality  or  life  of  the  child  must 
be  shown,  that  it  was  In  a  state  of  being 
bom  at  the  time  of  the  destruction  of  its 
life,  and  that  during  parturition  of  the  moth- 
er and  before  actual  birth  the  life  of  the 
child  must  be  destroyed,  and  but  for  the  de- 
struction of  its  life  the  child  would  have 
been  bom  alive.  The  testimony  does  not,  In 
our  Judgment,  meet  the  requirements  of  the 
t^tatute.  The  sitting  down  by  appellant  upon 
bis  wife,  if  that  be  conceded,  was  an  out- 


rageous piece  of  conduct  on  the  part  of  tt- 
drunken  husband ;  but  that  of  itself  does  not 
prove  the  fact  that  the  child  was  alive  at  the- 
time,  or  that  the  mother  was  in  the  act  ot 
giving  blrUi  to  a  Uve  child,  at  that  it  wonld 
have  been  bom  alive  but  for  that  act  on  bis 
part,  or  that  be  Intended  to  destroy  his  un- 
born dilld.  It  is  a  circumstance  or  a  fact  to 
be  considered  along  with  other  facts.  The 
two  facts  relied  upon  by  the  state  are  the 
one  Just  stated,  and  the  other  was  that  one 
of  the  witnesses,  a  lady,  testified  that  she 
saw  two  convulsive  actions  in  the  abdomen  of 
the  mother,  indicating  the  movement  of  a 
child,  which,  in  her  Jndgmoit,  indicates' 
labor  pains,  or  that  she  was  in  the  act  of 
being  delivered  of  a  child.  These  were  facts 
upon  which  the  state's  case  is  predicated. 
The  physicians'  testimony  rather  exclude* - 
any  theory  of  harm  to  the  child  and  shows 
that  the  testimony  of  the  lady  was  too  uncer- 
tain to  be  relied  upon  at  all  as  evldoice  of 
child  labor,  and  there  Is  no  other  fact  in 
this  record  that  we  have  been  able  to  find' 
that  the  chUd  was  alive  at  the  time,  or  that 
It  would  have  been  l>om  alive,  and  there  Is 
no  evidence  at>out  the  child,  when  taken  from 
its  mother  the  next  day  by  the  physician,  of 
any  bruise  or  any  Indication  that  harm  haot 
come  to  it  As  this  case  is  presented,  we  are 
of  opinion  that  it  is  not  made  out  within  the  - 
purview  of  this  statute. 

The  Judgment  is  reversed,  and  the  cause  Is- 
remanded. 

HENDERSON,  J.,  absent. 


HALE  V.   STATE.. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dee.  18. . 

1907.) 
BBXAOH   OV  IBM   Pe^CX  —  BVIDBNCK  —  SXTTFI- 

CIBNOT. 

One  is  not  guilty  of  disturbing  the  peace 
becaose  while  traveling  along  a  public  road  he 
holloed  loud  enough  for  several  people  to  bear 
him,  where  they  were  not  disturbed,  and  it  was 
not  unusual  in  that  community  for  persoas  to- 
act  as  he  did. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. . 
vol.  8,  Breach  of  the  Peace,  |  1.J 

Appeal  from  Wood  County  Court;  J.  C- 
Rouse,  Judge. 

Mat  Hale  was  convicted  of  disturbing  the 
peace,  and  he  appeals.  Reversed  and  re- 
manded. 

Mounts  &  Jones  and  W.  P.  Jones,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Oen.,  for 
the  SUte. 

DAVU)SON,  P.  J.    There  are  several  ques- 
tions presented  for  revision,  none  of  which 
are  discussed,  except  that  which  sets  up  the- 
insufficiency  of  the  evidence.    This,  we  think, - 
Is  well  taken. 

Appellant  was  Charged  with  going  Into  and 
near  a  public  place,  to  wit  a  pnbllc  road, 
and  did  then  and  there  unlawfully  and  will- 
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fnllf  nae  lond,  Toclferous,  obscene,  yulgar, 
and  Indecent  language,  and  yell,  curse,  and 
■hrlek  in  a  manner  calculated  to  disturb 
the  Inhabitants  residing  along  and  upon  said 
public  road.  The  evidence  shows  with  per- 
haps sufficient  certainty  that  appellant  was 
traveling  along  the  road  and  holloed  loud 
enough  for  several  people  to  hear  him.  None 
«f  them  testified  they  were  disturbed,  and.  In 
fact,  all  of  them  testified  that  his  holloing 
was  not  out  of  the  usual,  and  about  such  as 
is  often  heard,  and  customary  for  people  trav- 
'ellng  along  the  load.  One  witness  says  that 
It  Is  not  an  unusual  thing  to  hear  people 
around  there  holloing.  "I  hear  such  holloing 
as  I  heard  this  day  every  day  and  Sunday 
too.  It  Is  a  country  town,  and  people  do  not 
pay  much  attention  to  holloing  like  that  done 
by  the  defendant  The  holloing  I  hear  around 
HalnsvlUe  Is  done  by  the  boys  around  their 
own  premlsea  Often  they  are  holloing  around 
the  dwelling  houses  there."  This  was  the 
testimony  of  the  first  state's  witness.  Bur- 
kett  Frank  Halns  testified  that  he  heard 
the  holloing.  "It  was  not  very  loud.  I  hear 
snch  holloing  at  HalnsvlUe  every  day.  It 
is  no  uncommon  thing  to  hear  the  boys  hollo 
Just  as  I  heard  this  holloing  that  day.  The 
boys  sometimes  hollo  at  me  whai  I  am  clos- 
ing up,  to  tease  me,  and  make  me  keep  open 
until  they  get  to  my  store.  When  they  do 
this,  it  Is  about  such  holloing  as  I  heard  on 
this  occasion.  The  noise  that  I  heard  Is  not 
out  of  the  ordinary."  All  the  other  evidence 
Is  practically  the  same  as  the  above.  Appel- 
lant's holloing,  other  than  while  going  along 
the  road,  was  not  out  of  the  ordinary.  No- 
body seems  to  have  been  disturbed  by  ^U 
and  paid  no  attention  to  It.  We  do  not  be- 
lieve this  comes  within  the  statute. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

HENDERSON,  J.,  absent 


PURVIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec  18, 
1907.) 

Ckiminai.  Law— Cowtinuawcu— Absent  Tes- 
timony. 

In  a  trial  for  keeping  a  disorderly  house,  it 
ivaa  improper  to  refuse  defendant  a  c<»itinnance 
for  the  absence  of  a  witness  who  wonld  testify 
that  a  woman,  charged  to  be  a  prostitute  in  de- 
fendant's employment  and  to  be  a  lewd  woman, 
whose  repntatlon  was  bad,  waa  the  witness'  wife, 
that  they  boarded  with  defendant,  and  that  she 
waa  not  in  defendant's  employ,  and  for  the 
absence  of  a  witness  who  would  testify  that  he 
knew  all  the  inmates  and  employes  of  the  house, 
and  that  defendant  did  not  employ  prostitutes 
or  women  of  bad  reputation,  nor  permit  them 
to  resort  to  the  house,  where  the  county  attor- 
ney admitted  the  witnesses  would  so  testify,  but 
refused  to  admit  that  their  testimony  would  be 
true. 

[E4  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  §§  1343,  1344.] 

Appeal  from  Hardin  County  Court;   H.  N. 
yiAen,  Jndga. 


O.  W.  Purvis  was  convicted  of  keeping  a 
disorderly  house,  and  he  appeals.  Reversed 
and  remanded. 

R.  L,  Durham  and  Taliaferro  tc  Nail,  for 
appellant  F.  J.  McGord,  Asst  Att7.  Gen., 
for  the  Stat& 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  keeping  a  disorderly  house.  The  com- 
plaint and  Information  charges  that  appel- 
lant was  the  owner,  lessee,  and  person  la 
charge  of  a  certain  house  In  which  malt  liq- 
uors were  kept  for  sale,  and  that  be  permit- 
ted prostitutes,  lewd  women,  and  women  of 
bad  reputation  for  chastity  to  display  and 
conduct  themselves  In  said  house  In  a  lewd, 
lascivious,  and  Indecent  manner,  and  that  be 
was  the  owner,  lessee,  and  person  In  control 
of  a  certain  house  In  which  malt  liquors  were 
kept  for  sale,  and  that  he  did  unlawfully  and 
knowingly  employ  and  have  in  his  service  In 
said  house  one  Mary,  a  lewd  woman  and  a 
woman  of  bad  reputation  for  chastity. 

Appellant  applied  for  a  continuance  for  the 
testimony  of  two  witnesses.  Kirk  and  Gar- 
vin. By  Garvin  appellant  expected  to  prove 
that  one  Mary,  whose  name  Is  set  out  In  the 
Indictment  as  being  a  prostitute  In  the  em- 
ployment of  appellant  and  as  a  lewd  woman 
whose  reputation  for  chastity  was  bad,  was 
the  wife  of  the  witness,  and  that  the  witness 
and  his  wife  were  boarding  with  defendant 
and  that  she  was  not  then  employed  In  the 
house  where  appellant  kept  malt  liquors  for 
8al&  By  the  witness  Kirk  he  expected  to 
prove  that  he  (the  witness)  waa  employed  In 
said  house,  and  knew  all  the  Inmates  of  said 
house  and  parties  employed  therein,  and  that 
appellant  did  not  have  In  his  employment  any 
women  who  were  prostitutes,  or  lewd  women, 
or  women  of  bad  reputation  for  chastity,  and 
that  during  the  entire  time  of  his  employment 
there  were  no  prostitutes,  lewd  women,  or 
women  of  bad  reputation  for  chastity  permit- 
ted to  resort  to  said  house,  or  permitted  to 
display  and  conduct  themselves  in  a  lewd, 
lascivious,  and  indecent  manner ;  that  his  em- 
ployment was  prior  to  and  subsequent  to  the 
15th  day  of  September,  the  date  alleged  In 
the  complaint  and  information  at  which  ap- 
pellant should  have  so  carried  on  the  dis- 
orderly house.  The  testimony  of  these  wit- 
nesses was  material.  The  county  attorney,  in 
order  to  defeat  this  motion,  in  open  court 
stated  to  the  court  that  if  he  would  overrule 
the  continuance  he  (the  county  attorney)  In 
behalf  of  the  state  would  admit  that  if  the 
witnesses  named  were  present  they  would 
testify  under  oath  to  the  facts  set  out  In  the 
motion  for  a  continuance  as  expected  to  be 
shown  by  them,  but  would  not  admit  that 
such  facts  as  they  would  testify  were  true. 
Whereupon  the  court  overruled  the  applica- 
tion. In  order  to  avoid  an  application  for 
a  contlnnance  by  snch  admission,  the  facts 
being  material,  the  state  must  admit  the 
truthfulness  of  the  evidence  of  the  absent 
witnesses    The  case  waa  a  closely  conteBted 
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one,  and  the  evidence  Is  on  rather  close  lines 
as  to  whether  this  was  a  disorderly  bouse. 
In  view  of  this  condition  of  the  record,  we  are 
of  opinion  the  court  erred  In  refusing  to  caa- 
tlnne  the  case. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded. 

HENDERSON,  J.,  absent 


CAOLE  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dea 
la  1907.) 

1.  IiABOKKT— Possession  of  Stoucn  Frofkbtt 

— INSTBUCTIONB. 

On  trial  for  cattle  theft,  where  defendant's 
explanation  of  his  poesession  of  the  cow  alleged 
to  have  been  stolen  was  that  he  bonsht  it  from 
a  negro,  an  inatraction  that  if  accused,  when  his 
possession  was  first  questioned,  explpined  that 
he  l>ought  the  cow  from  the  negro,  then,  if  such, 
explanation  "accounted  for  defendant's  inno- 
cence," the  jury  should  conrider  such  explana- 
tion as  true,  and  acquit  the  defendant,  heU  er- 
roneous ;  accused  not  being  required  to  account 
for  his  innocence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  32,  Larceny,  fg  19&-204.] 

2.  Cbihinai.  Law  —  AppeaI/— I4XCLUS10R  or 
Evidence. 

An  objection  to  the  exclusion  of  evidence 
cannot  be  considered,  where  the  proposed  an- 
swer of  tile  witness  is  not  stated  m  tne  bill  of 
exceptions. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  15,  Cruninal  Law,  g  2932.] 

Appeal  from  District  Court  Smith  County ; 
R.  W.  Simpson,  Jndge. 

Jim  Cagle  was  convicted  of  cattle  theft, 
and  appeals.    Reversed. 

V.  3.  McGord,  Asst  Atty.  Gen.,  for  the 

State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  cattle  theft  His  explanation  of  bis 
possession  of  the  cow  alleged  to  have  been 
stolen  was  that  he  had  bought  it  from  a  ne- 
gro. He  gave  a  description  of  the  horse 
the  negro  was  riding,  as  well  as  the  negro 
from  whom  he  testifies  he  purchased  the 
animal,  and  his  statement  of  his  right  of  pos- 
session at  the  time  It  was  first  challenged. 

The  court  charged  the  Jury  In  regard  to 
this  explanation,  as  follows:  "If  you  believe 
from  the  evidence  that  the  cow  had  been 
stolen  from  the  witness,  Henry  Colvin,  and 
that  recently  thereafter  the  defendant  was 
found  in  possession  thereof,  and  when  his 
possession  was  first  questioned  he  explained 
that  be  had  bought  the  cow  from  a  negro,  and 
related  the  circumstances  imder  which  he 
bought  It  then.  If  such  explanation  account- 
ed for  defendant's  Innocence,  and  further 
believe  such  explanation  is  reasonable  and 
probably  true,  you  will  consider  such  ex- 
planation as  true,  and  acquit  the  defendant" 
etc  Exception  Is  urged  to  that  portion  of 
the  charge  which  Informs  the  jury.  If  they 
foimd  the  explanation  accounted  for  appel- 


lant's Innocence  to  be  reasonable  and  prob- 
ably tme,  they  would  acquit  We  think  this 
exception  is  well  taken.  Appellant  is  not 
required  to  account  for  his  Innocence,  The 
law  presumes  him  innocent  and  before  he 
can  be  convicted  this  presumption  of  Inno- 
cence must  be  overcome  by  evidence  to  the 
exclusion  of  the  reasonable  doubt  The  state 
must  overcome  this  presumption  of  Innocence 
and  the  reasonable  doubt  in  order  to  obtain 
a  conviction.  An  accused  party  Is  not  re- 
quired to  account  for  his  Innocence.  The 
burden  of  proof  is  on  the  state.  The  law 
accounts  for  appellant's  innocence  against 
the  charge  contained  In  the  Indictment  In 
another  portion  of  his  charge,  the  court 
gave  a  correct  charge;  but  the  two  charges 
are  absolutely  Inconsistent  with  each  other 
and  the  rule  In  this  state  has  been  that 
where  charges  are  Inconsistent — ^the  one  cor- 
rect and  the  other  detrimentally  Incorrect — 
the  case  will  be  reversed,  for  it  leaves  the 
jury  with  no  proper  legal  criterion. 

While  appellant  was  en  route  to  town  In 
possession  of  the  cow,  he  drove  along  the 
public  road,  passing  the  residence  of  Epper- 
son. At  Epperson's  appellant  stopped,  and 
requested  him  to  assist  him  (appellant)  in 
catching  the  cow,  and  Epperson  complied 
with  the  request,  and  held  the  cow  In  the 
lane  until  appellant  threw  a  rope  oa  her. 
Epperson  got  his  horse  and  hitched  him  to  a 
post,  and  asked  appellant  into  his  house. 
This  was  declined  for  want  of  time.  Epper- 
B(»  th«i  asked  appellant  where  he  got  the 
cow.  Appellant  proposed  to  repeat  the  state- 
ment before  the  Jury  that  he  made  to  E!pper- 
Bon.  Objection  was  made  to  this  as  self-serv- 
ing. The  court  ruled  it  out,  stating  that  his 
explanation  is  admissible  when  his  right  is 
challenged.  Witness*  answer  or  proposed  an- 
swer is  not  stated  in  the  bill.  Therefore 
it  cannot  be  considered.  Upon  another  trial, 
however,  we  are  of  opinion.  If  this  matter  is 
urged,  his  answer  is  admissible.  This  was 
the  first  Inquiry  made  of  appellant  as  to  his 
right  of  possession  after  he  had  taken  charge 
of  the  animal.  Shortly  afterward  he  over- 
took the  alleged  owmer,  while  he  (appellant) 
had  the  cow  In  possession,  and  they  liad  a 
conversation  about  it  It  was  during  this 
conversation  that  appellant  informed  the  al- 
leged owner  that  be  purchased  it,  and  the 
alleged  owner  stated  that  It  belonged  to  Mr. 
Weaver,  but  it  was  In  his  (the  alleged  own- 
er's) possession.  Whether  Epperson  had  di- 
rectly challenged  appellant's  right  to  posses- 
sion of  the  cow  or  not,  he  quallfiedly  called 
upon  appellant  to  state  his  right  of  posses- 
sion. If  appellant  had  made  a  false  state- 
ment to  £)pperson,  the  state  certainly  would 
have  Insisted  that  It  was  admissible ;  or  If  he 
had  remained  silent,  or  had  given  an  evasive 
answer,  it  would  have  been  admissible.  At 
least  the  state  would  have  been  urging  It, 
and  correctly.  What  the  answer  was  Is  not 
shown.  Therefore,  as  presented,  the  bill  can- 
not be  entertained,  and  we  call  attention  to 

*  Digitized  by  VjOOQIC 


TUL) 


BILES  T.  STATE. 


867 


tlklB  because  upon  another  trial  -we  think  this 
evldfflioe  should  go  before  the  Jury. 

Appellant  requested  some  charges  seeking 
to  correct  the  error  In  the  charge  in  r^ard 
to  the  erroneous  charge  given  by  the  court, 
which  were  refused.  These  we  think,  should 
hare  been  given,  and  the  erroneous  charge 
withdrawn  or  corrected. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

HENDERSON,  J.,  absent 


SCHILLING  ▼.  STATE. 
<CSonrt  of  Criminal  App^la  of  Texas.    Dec.  18, 

CRDaNAL  Law  —  Aooohtliob  —  Cobbobosa- 

TIOR. 

A  witness,  who  testified  tliat  she  acoom- 
panied  tlie  party  who  committed  the  theft  and 
as  to  everything  that  was  seen,  said,  and  done 
during  tlie  night  of  the  theft,  and  tliat  she  had 
received  money,  the  proceeds  of  the  theft,  from 
one  of  the  alleged  thieves,  is  an  accomplice, 
whose  evidence,  if  nncorroborated,  is  insuffi- 
cient to  sustain  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  tS  1082-109a] 

Appeal  from  District  Court,  Lavaca  Oonn^ 
ty;  M.  Eennon,  Judge. 

GeMge  Schilling  was  convicted  of  horse 
theft,  and  appeals.    Reversed  and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
horse  theft.  We  have  examined  this  record 
with  a  good  deal  of  care,  as  the  turning  point 
In  it  is  the  want  of  sufBclent  evidence. 

The  state  made  out  a  cose,  as  far  as  this 
conld  be  done,  by  the  .testimony  of  accom- 
plices. It  is  admitted  by  the  state  that,  if  the 
witness  Coffey  is  an  accomplice,  then  there  Is 
a  want  of  corroboration.  The  evidence  clear- 
ly makes  this  witness  an  accomplice.  She  ac- 
companied the  parties  wliom  she  testified  com- 
mitted the  theft  of  this  and  another  horse  or 
two  the  same  night  One  of  the  alleged 
thieves  was  her  paramour.  She  testifies  to 
practically  everything  that  was  seen,  said,  and 
done  during  the  night  when  the  different  an- 
imals were  taken,  saw  them  taken,  accom- 
panied them  from  Yoakum  to  HallettsviUe, 
during  which  time  the  several  animals  were 
taken,  and  she  testified  that  she  received  mon- 
ey from  her  imramour,  or  at  least  one  of  the 
parties,  after  the  disposition  of  one  or  more 
of  the  stolen  horsee,  and  reasonably  makes 
It  appear  that  It  was  some  of  the  proceeds  of 
one  of  the  stolen  horses.  We  are  of  opinion 
tbat,  eliminating  her  testimony,  there  Is  no 
corroborating  evidence  to  show  that  appel- 
lant was  connected  with  the  taking  of  the 
horse  In  this  connection,  or  any  others  that 
were  taken  that  night  He  was  never  seen  in 
possession  of  any  of  them,  nor  Is  his  presence 
shown  at  the  time  of  the  taking,  except  by 
the  accomplice: 


For  want  of  snfflclent  evidence  to  sustain 
the  conviction,  the  Judgment  is  reversed,  and 
the  cause  remanded. 

HENDERSON,  J.,  absoit 


RILES  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec  18, 


im 


HOKICIDB  —  MUBDBB  —  BiTIDKNCB  —   SUFFI- 
OIBNOT. 

Evidence  in  a  homicide  trial  held  insuffi- 
cient to  show  murder  in  the  second  degree  or  an 
offense  greater  than  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  26.  Homicide,  H  S2»^^>32.] 

Appeal  from  District  Court,  Walker  Coun- 
ty;   Gordon  Boone,  Judge. 

Robert  Riles  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

See  98  S.  W.  1101. 

F.  J.  McCord,  Afist  Atty.  Gen.,  for  the 
Stat& 


BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  15  years'  confinement  In  the 
penitentiary.  When  this  case  was  before  ns 
on  a  former  appeal,  the  verdict  at  that  time 
against  appellant  was  murder  In  the  second 
degree  with  12  years'  confinement  In  the 
State  Penitentiary.  We  reversed  the  case  at 
that  time  upon  the  sole  fact  that  there  was 
no  evl(|ence  authorizing  the  Judgment  against 
appellant  for  murder  in  the  second  degree. 
See  98  S.  W.  1101.  In  contemplation  of  law 
and  legal  effect  there  is  no  difference  In  the 
record  before  ns  on  this  trial  and  the  evi- 
dence upon  the  former. 

The  facts,  in  substance,  show  that  de- 
ceased and  his  son-ln-Iaw,  after  taking  two 
or  more  drinks  of  whisky,  went  to  the  home 
of  appellant's  mother  and  father,  where  ap- 
pellant a  boy  under  21  years  of  age,  lived. 
Deceased  and  his  son-in-law  both  got  out  of 
their  wagon.  In  which  wagon  they  had  a 
couple  of  collars  that  they  bad  borrowed 
from  appellant's  father  to  work  on  their 
horses  to  town,  where  they  purchased  a 
couple  of  new  collars.  The  other  facts  show 
that  at  the  time  deceased  and  his  son-in-law, 
Powell,  arrived  at  Jim  Riles'  home,  appel- 
lant's father  (Scott,  deceased)  asked  if  Jim 
Riles  was  at  hom&  His  wife,  Josephine,  In- 
formed him  (deceased)  that  he  (Jim  Riles) 
was,  and  If  they  wished  to  see  her  husband 
they  would  have  to  come  In  the  house,  as  he 
was  In  bed,  having  a  crippled  foot.  They 
both,  deceased  and  Powell,  got  out  of  the 
wagon  and  went  into  the  house.  At  this 
time  the  defendant,  Robert  Riles,  was  at 
the  bam  unloading  some  com.  The  evi- 
dence for  the  state,  from  the  only  state's  eye- 
witness. Is  to  the  effect  that  Jim  Riles  began 
to  curse,  and  the  deceased  asked  the  ques- 
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tloo  aa  to  whether  or  not  he  (Riles)  had  fixed 
a  water  gap.  The  testimony  ot  Jim  Riles 
and  bis  wife,  for  the  appellant,  shows  that 
the  deceased  and  his  son-in-law  began  to 
curse  Riles,  which  be  begged  them  not  to  do. 
At  any  rate,  aiypellant  did  not  know,  nor  Is 
there  any  evidence  In  this  record  to  show 
that  be  did  know,  who  began  the  quarrel,  or 
who  caused  It;  bnt,  rushing  Into  the  bouse 
from  the  bam,  from  the  state's  standpoint, 
be  exclaimed:  "By  God,  this  Is  my  house; 
get  out  of  here."  The  witness  Powell  said: 
"  'Robert,  stand  back.  Mr.  Scott  ain't  going 
to  hurt  your  pa.'  And  he  kept  going  onto 
Mr.  Scott,  and  I  picked  up  a  bottle  and 
struck  him  on  the  bead  with  It,  and  he  run 
onto  Mr.  Scott  and  grabbed  him,  and  they 
went  outdoors  together,  and  I  picked  up  a 
brooin  as  I  went  out  of  the  door,  and  the 
negro  started  towards  me,  and  I  hit  the  negro 
over  the  head  with  the  broom,  and  the  negro 
run  around  the  hoiue  and  come  back  with 
a  hoe,  and  he  come  nearer  to  me  than  to  Mr. 
Scott,  and  he  reached  over  that  way  (indicat- 
ing) and  hit  Mr.  Scott,  and  I  started  off,  and 
Jim  Riles,  appellant's  father,  had  come  out 
in  the  yard  by  that  time,  and  Jim  said, 
'Get  Powell ;  he  is  the  one,'  and  he  started 
towards  me — Robert  did — and  I  said,  'Don't 
hit  me,'  and  he  kept  coming,  and  I  said, 
'Don't  hit  me,'  and  he  brought  up  the  hoe, 
and  I  dodged,  and  It  come  down  and  struck 
me  across  the  arm."  The  corner  of  the  boe 
struck  the  deceased  in  the  head,  from  which 
wound  he  died  some  hours  thereafter. 

Now  the  law  of  this  state  is  that  a  blow 
that  causes  pain  or  bloodshed  Is  a<fequate 
cause  to  reduce  a  killing  from  murder  to 
manslaughter.  Here,  from  the  state's  own 
evidence,  appellant  believed  these  parties  had 
made  an  Intrnsion  into  his  father's  home. 
Of  coarse,  the  defense's  evidence  contravenes 
what  is  said.  Appellant's  father  and  mother 
say  that  when  appellant  rushed  in  he  re- 
marked: "What  are  you  cursing  papa  for? 
He  did  not  do  anything  to  you" — and  from 
that  the  row  started,  and  Powell  struck  ap- 
pellant with  a  bottle,  and  appellant,  de- 
ceased, and  Powell  got  into  a  scuffle,  and  In 
this  condition  went  out  of  the  house;  Powell 
beating  appellant  over  the  head  with  a 
broom.  There  is  nothing  in  the  record  sug- 
gesting any  antecedent  malice  or  former 
grudges;  but,  as  stated  above,  the  whole  rec- 
ord conclusively  establishes  the  fact  that  the 
parties  were  perfectly  friendly  up  to  the  time 
of  this  trouble.  The  record  conclusively  es- 
tablishes that  deceased  lost  his  life  on  ac- 
count of  his  drunkenness,  or  on  account  ot 
his  drunken  Intolerance  and  imposition  upon 
appellant's  father,  or  at  least  the  evidence, 
from  the  defendant's  standpoint,  shows  this 
was  the  reason  of  his  interfering  In  the 
trouble.  There  Is  no  difference  in  the  evi- 
dence of  this  trial  from  the  former  trlaL  It 
makes  no  difference  in  this  court  whether  a 
man  be  rich  or  poor,  high  or  low,  he  Is  en- 
titled to  a  trial  In  consonance  with  the  laws 


of  this  state.  Appellant  has  not  received 
this  i^ivilega 

This  being  the  second  time  this  case  must 
be  reversed  because  the  court  permitted  a 
verdict  in  the  second  degree  to  stand,  we  de- 
mand that  murder  In  the  second  degree  be 
not  presented,  if  the  evidence  Is  the  same  up- 
on another  trial,  to  the  Jury  toe  considera- 
tion. The  utmost  that  the  evidence  In  this 
case  shows  appellant  could  he  guilty  of  Is 
manslaughter. 

The  Judgment  Is  revocsed,  and  the  causa  Is 
remanded. 

HENDERSON,  J.,  absoit 


MOORE  et  al.  v.  STATE. 
(CSonrt  ot  Criminal  Appeals  of  Texas.    Dec  18, 

L  BA.iXr- A(7riOH  ON  Bond — Defrnbbs. 

Sureties  on  a  bail  bond  cannot  avoid  le- 
sponslblUty  by  showintr  that  the  principal  Is 
out  of  the  state,  or  bad  oeen  taken  in  costody  by 
the  state's  authority,  unless  at  the  time  of  for- 
feiture be  was  under  arrest,  or  had  been  taken 
away  from  the  sureties,  and  was  being  held  by 
authority  of  the  state. 

2:  Sajmk  —  Appeai,  —  TBANSFrat  or  Oause  — 
Time  of  Filinq  Reoosd. 

Under  the  statute,  the  record  on  appeal  from 
a  judgment  of  forfeiture  of  a  bail  bond  must  be 
filed  as  in  civil  cases ;  the  limit  being  90  ^ysL 

Appeal  from  District  Oourt,  Houston  Coun- 
ty;   B.  H.  Gardner,  Judge. 

Action  by  the  stete  against  H.  W.  Moore 
and  others  on  a  ball  bond.  Judgment  for  the 
state,  and  defendants  ai^eal.  Appeal  dis- 
missed. 

Moore  tt  Sallas,  for  aK>elIant8.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellante  became  sure- 
ty on  a  bail  bond.  Their  principal  fled  tbe 
stete  and  went  to  Mississippi.  A  requisition 
was  obteined  and  sent  to  tibat  state  In  order 
to  return  him  to  Texas.  He  was  arrested, 
and  before  taking  the  train  for  Texas  made 
his  escape,  and  was  never  recaptured.  The 
Governor  of  that  stete  subsequently  revoked 
the  authority  to  arrest  the  principal  under 
the  requisition  from  Texas. 

Without  going  Into  a  detailed  statement, 
this  constitutes  about  the  substance  of  the 
answers  of  appellante  to  the  forfeiture.  Ex- 
ception was  presented  by  tbe  state  and  sus- 
tained by  tbe  court  te  tiie  answer  setting  up 
those  facta  Error  Is  assigned  to  the  rul- 
ing of  the  oourt  sustaining  the  demurrers. 
We  are  of  opinlim  that  the  trial  court  was 
correct  Where  a  party  Is  released  on  ball, 
tbe  sureties  become  responsible  for  hts  pres- 
mce,  and  they  cannot  show  an  avoidance  of 
responsibility  by  showing  he  Is  out  of  tba 
state,  or  bad  subsequently  been  taken  In  cus- 
tody by  the  state's  authority,  unless  at  the 
time  of  the  forfeiture  he  was  under  arrest, 
or  had  been  taken  away  from  the  sureties. 
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ttnH  was  being  htM  by  antborlty  of  the  stata 
This  much  we  hare  to  say  in  regard  to  the 
merits  of  the  question,  even  If  the  Jnrisdio- 
tion  of  this  coart  had  attached.  An  Inspec- 
tlon  of  the  record,  however,  shows  that  it 
was  filed  In  this  court  more  than  90  days  aft- 
er the  adjournment  of  the  court  at  which  the 
Judgment  was  rendered.  The  statute  requires 
that  it  be  filed  as  In  drll  cases;  the  limit 
b^ng  00  days.  We  would  further  state  that 
there  was  no  reason  shown  why  the  record 
was  not  filed  at  an  earlier  date. 

At  the  suggestion  of  the  stata^  QUa  appeal 
Is  dlamiaeed. 

EOINDBBSON,  X.  absent 


SCHOOLER  T.  STATa 
<OoQrt  of  Criminal  Appeals  of  Texas.    Dec.  18, 

X   PKBJTXTBT— EiLSMKRTB  —  JTDIOIAI.    PbOOEKD- 

IHOS. 

One  giving  false  testimony  on  his  trial  for 
crime  is  guilty  of  perjury,  though  the  Jury  were 
not  sworn. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  89.  Perjury,  |  2&] 

2.  OaiUINAI.  Law  —  iKBTKUOnOKS— MlBIXAD- 

ma  iHBTBucnoNS. 

On  a  proeecution  for  perjury  committed  by 
aocnsed  while  testifying  on  a  trial  for  unlaw- 
fully carrying  a  pistol,  a  charge  presenting  the 
issue  to  tne  jury  in  the  disjunctive,  instead  of 
in  the  conjunctive,  in  the  charge  "did  carry  on 
or  about  his  person  a  pistol,"  was  not  mislead- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
■roL  14.  Criminal  Law,  H  1061-1968.] 

Appeal  from  District  Court  Jac&son  Ooon- 
ty ;  J.  0.  Wilson,  Judge. 

Bngene  Schooler  was  convicted  of  perjury, 
and  he  appeals.    Affirmed. 

F.  J.  McOord,  Asst  Atty.  Gen.,  for  th« 
State. 

BROOKS,  3.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  five 
years'  confinement  In  the  penitentiary. 

The  facts  show,  in  substance,  that  appel- 
lant was  tried  in  the  county  court  on  pr(^)er 
InformatlcHi,  with  unlawfully  carrying  on 
and  about  his  person  a  pistol  in  the  county 
of  Jackson,  state  of  Texas.  On  trial  of  the 
case  appellant  In  bis  own  behalf  swore  that 
be  did  not  have  a  pistol  at  the  time  and  place 
alleged  in  the  information.  The  grand  jury 
retnmed  an  indictment  against  appellant 
charging  blm  with  swearing  falsely  to  the 
last  statement  The  Indictment  is  In  proper 
form.  The  evidence  abundantly  supports  the 
verdict  of  the  Jury. 

Bill  of  exceptions  No.  1  shows  that  appel- 
lant requested  the  court  to  charge  the  Jury 
that  before  they  can  convict  the  defendant 
for  the  offense  of  perjury,  they  must  believe 
t>^ond  a  reasonable  doubt  that  the  jury 
which  was  Impaneled  in  the  county  court  of 
Jackson  county,  Tex.,  to,  and  did,  try  the  de- 


fendant was  duly  sworn  to  try  that  particu- 
lar case,  and  if  they  do  not  so  believe  beyond 
a  reasonable  doubt  to  acquit  appellant  This 
question  has  been  decided  against  appellant 
in  the  case  of  Smith  v.  State,  81  Tex.  Cr. 
R.  315,  20  S.  W.  707.  There  is  no  question 
but  what  appellant  took  the  oath  in  the 
course  of  a  Judicial  proceeding  which  oath 
was  necessary  to  a  due  administration  of  the 
taiws  of  the  state.  The  sheer  fact  that  the 
Jury  were  not  sworn  would  not  entitle  ap- 
pellant to  a  verdict  of  not  guilty  in  a  subse- 
quent trial  for  perjury.  See  Anderson  v. 
State,  20  Tex.  App.  312,  Cordway  v.  State, 
26  Tex.  App.  406,  8  S.  W.  670,  and  Anderson 
T.  State,  24  Tex.  App.  705,  7  S.  W.  40. 

The  only  remaining  insistence  Is  that  tbe 
court  used  the  disjunctive  "or"  in  presenting 
the  issue  to  the  jury  instead  of  the  conjunc- 
tive "and,"  in  the  following:  "Did  carry  on 
or  about  his  person  a  pistol."  This  critlclsni 
is  hypercritical. 

There  is  no  error  In  this  record,  and  the 
Judgment  is  affirmed. 

HENDERSON,  J.,  absent 


OREEB  V.  STATBL 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1.  CsnnHAi,  Law— iHSTBUonoNB— BuBDSN  at 
Pboof. 

An  instruction,  on  the  trial  of  a  teacher 
for  assaulting  a  scholar,  that  the  teacher  had 
the  right  to  the  exercise  of  moderate  restraint 
over  the  scholar,  and  that  if  the  teacher  duM- 
tised  the  scholar,  and  used  no  more  force  than 
was  neceasan  in  the  exerdae  of  such  restraint 
he  would  not  be  guilty,  was  erroneous,  as  placing 
the  burden  on  the  teacher  to  prove  his  innocence 
beyond  a  reasonable  dvubt 

[Ed.  Note.— For  cases  in  point  see  Cent  Dia. 
vol.  14,  Criminal  Law,  gg  184&-1848.] 

2.  A8BATn.T  AND  BATTEBT— EVIDENCI)— ADIOS- 
BIBIUTY. 

On  the  trial  of  a  teacher  for  assaulting  a 
sdiolar,  alleged  by  the  teacher  to  have  consji^ed 
in  chastising  the  pupil  for  misconduct  in  the 
school,  evid^ce  that  the  scholar  was  obedient 
during  preceding  ^ears  while  another  person  was 
the  teacher  was  inadmissible. 
S.  Saub— Intekt. 

The  ,jury,  in  determining  Aether  a  teacher, 
who  punished  a  scholar,  was  guilty  of  aasanlt 
must  consider  his  acts  and  the  acts  of  the 
scholar,  and  the  teacher's  guilt  must  not  be 
measured  alone  by  tbe  severity  of  the  punish- 
ment but  by  his  intention  in  inflicting  it;  and 
if  the  punishment  was  inflicted  in  good  faith, 
without  intention  to  injure  the  scholar,  but  only 
to  enforce  the  rules  of  the  school,  the  teacher 
was  not  guilty,  though  he  need  more  force  than 
was  necessary. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  g  69.] 

4.  Sakb— Punishment  of  Pctpils— Oobfobai, 
pcnishuxnt. 

Where  a  teacher  corrects  a  scholar  and 
Inflicts  corporal  punishment  the  presumption 
is  that  the  same  is  done  in  die  exercise  of  law- 
ful authority,  and  it  does  not  devolve  on  the 
teacher  to  show  his  innocent  Intention;  and,  if 
the  punisbmmt  is  inflicted  without  any  intent 
to  injnze  the  scholar,  the  teacher  la  not  goiltjr 
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of  assault,  though  the  punishment  is  more  Bevere 

than  uecessary. 

5.  Same— Elements — Intent  to  Injxtbe. 

To  constitute  assault  and  battery,  the  vio- 
lence used  must  have  been  inflicted  with  the 
intent  of  inflicting  an  injurr;  and  when  the 
injury  is  caused  by  violence  the  law  presumes  it 
is  done  with  intent  to  injure,  whidi  presumption 
may  be  rebutted  by  accused's  showing  bis  inten- 
tion by  proof  of  his  acts  and  declarations  at 
the  time. 

[Ed.  Kote.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,   §  68.] 

Appeal  from  Van  Zandt  Connt7  Court;  W. 
h.  Haynes,  Judge. 

J.  y.  Greer  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed  and  re- 
manded. 

Wynne  &  Collins,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  tor  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  aggravated  assault,  and  his  punishment 
assessed  at  a  fine  of  $25. 

The  facts  show  that  Marvin  Tisdale,  a 
child  11  years  of  age,  was  going  to  school  to 
appellant,  an  adult  male,  and  that  on  tbe  9th 
of  January,  1907,  defendant  was  teaching 
school  In  Van  Zandt  county,  and  on  that  date 
appellant  chastised  said  child  with  a  hickory 
switch.  The  testimony  shows  that  the  whip- 
ping was  severe,  leaving  stripes  upon  the 
pupil;  tbe  teacher,  however,  Insisting  that  the 
pupil  had  violated  the  rules  In  school  and 
was  Impudent  and  Insulting  at  the  time  of 
tbe  •whipping,  and  the  teacher  further  con- 
tending that  he  chastised  the  pupil  without 
malice  and  without  intention  to  Injure  the 
pupil. 

Appellant  complains  of  the  following 
charge  of  the  court.:  "Should  yon  find  and 
believe  from  the  evidence  In  this  case  that 
the  said  Marvin  Tisdale  was  a  scholar  of  tbe 
defendant  at  the  time  of  the  alleged  assault, 
then  you  are  charged  that  the  defendant 
would  have  a  right  to  exercise  the  right  of 
moderate  restraint  of  the  said  Marvin  Tis- 
dale; and  should  you  find  and  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  chastised  the  said  Marvin  Tis- 
dale, but  that  he  used  no  more  force  than 
was  necessary  in  the  exercise  of  such  re- 
straint the  defendant  would  not  be  guilty, 
and  you  should  acquit  him."  Appellant  in- 
sists this  charge  placed  the  burden  upon  ap- 
pellant to  prove  his  Innocence  beyond  a  rea- 
sonable doubt  We  think  the  criticism  of  the 
charge  Is  correct  The  burden  of  proof  of 
Innocence  Is  never  shifted  to  tbe  defendant 

Appellant  further  complains  that  the  court 
erred  In  permitting  B.  B.  Rushing  to  testify 
for  the  state  that  he  had  taught  school  In 
the  community  before  the  defendant  taught 
there,  and  that  the  assaulted  child  was  a 
pupil  of  his,  and  that  said  child  was  kind 
and  obedient.  This  testimony  Is  highly  preju- 
dicial, and  should  not  have  been  admitted. 
The  fact  that  tbe  child  Is  a  good  pupil  one 
year,  or  even  three,  does  not  prove  that  be 


might  not  become  both  an  Impudent  and  a 
bad  boy  and  breach  all  the  rules  of  the  school 
subsequently. 

Appellant  asked  the  court  to  give  the  fol- 
lowing special  charges: 

"Gentlemen  of  the  jury,  you  are  further 
charged,  as  a  part  of  the  law  of  this  case, 
that  the  defendant  is  not  presumed  to  be 
guilty  from  the  commission  of  the  offense; 
but  tbe  law  presumes  that  he  bad  the  right 
to  Inflict  the  punishment,  and  you  will  judge 
of  the  defendant's  guilt  by  his  acts,  con- 
duct and  statements  made  at  the  time  the 
child  was  whipped,  takhig  into  consideration 
the  acts  and  conduct  of  the  pupil  at  the  time 
of  said  whipping;  and  the  defendant's  guilt 
Is  not  measured  alone  by  the  severity  of  the 
punishment,  but  by  tbe  intention  of  the  de- 
fendant in  inflicting  It;  and  although  you 
may  find  that  the  punishment  was  more  se- 
vere than  it  should  have  been,  yet  if  it  was 
done  In  good  faith  by  the  defendant  without 
intention  to  Injure,  but  (mly  to  enforce  the 
rules  of  the  school,  then  you  must  find  the  de- 
fendant not  guilty." 

"Gentlemen  of  the  Jury,  you  are  further 
charged,  as  part  of  the  law  of  this  case,  if 
you  find  from  the  evidence  that  the  defendant 
did  chastise  Marvin  Tisdale  by  whipping  him 
with  a  switch,  but  that  the  defendant  was  a 
school  teacher  and  Tisdale  was  his  pupil,  and 
that  the  chastisement  was  administered  to 
him  by  the  defendant  because  the  said  Tis- 
dale had  violated  the  rules  of  his  school,  and 
that  the  said  chastisement  was  Inflicted  upon 
him  by  the  defendant  for  the  purpose  of  cor- 
recting him,  and  In  good  faith,  and  without 
any  ijitentlon  on  the  part  of  tbe  defendant  to 
Injure  him,  the  said  Tisdale,  and  without 
spite  or  ill  will  toward  the  said  Tisdale,  then 
you  will  acquit  the  defendant  and  flnd  him 
not  guilty,  even  though  you  should  flnd  from 
the  evidence  that  the  chastisement  adminis- 
tered was  more  severe  than  was  actually 
necessary." 

"Gentlemen  of  the  Jury,  yon  ate  farther 
charged,  as  part  of  the  law  of  this  case, 
when  the  teacher  corrects  his  scttolar,  tlie 
presumption  is  tbat  It  is  in  the  exercise  and 
within  the  bounds  of  his  lawful  authority, 
and  It  does  not  devolve  upon  him  to  show 
accident  or  his  Innocent  Intention.  Neither 
Is  It  an.v  criterion  of  his  act  or  his  Intention 
that  bodily  pain  resnlts  from  said  chastise- 
ment ;  but  tbe  question  for  yon  to  determine 
is  the  purpose  that  actuated  the  defendant 
at  the  time  that  the  offense  was  committed. 
If  any,  and,  if  yon  flnd  that  the  chastisement 
was  given  without  any  Intention  to  injure 
the  boy,  then  you  will  flnd  defendant  not 
guilty,  though  you  flnd  that  the  punishment 
was  severe." 

"Gentlemen  of  the  jury,  you  are  further 
charged  in  this  case  that  If  you  believe  from 
the  evidence  that  tbe  defendant  was  a  school 
teacher  and  the  said  Marvin  Tisdale  was  his 
pupil,  and  If  you  further  flnd  that  the  said 
Marvin  Tisdale  had  violated  tbe  rules  of  the 
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school  and  tbat  tbe  chastisement  was  admin- 
istered for  the  purpose  of  correction,  and 
wlthont  malice,  and  in  a  good  homor,  and 
without  any  intention  to  injure  the  boy,  but 
only  to  correct  him,  notwithstanding  yon  may 
find  that  he  used  more  force  than  waa  neces- 
sary to  accomplish  bis  {mrpose,  you  will 
Judge  his  acts  by  the  facts  and  circumstances 
Burroundlng  the  transaction,  and,  if  you  so 
find,  you  will  acquit  the  defendant." 

"Gentlemen  of  the  Jury,  you  are  further 
charged,  as  part  of  tbe  law  in  this  case,  that 
In  order  to  constitute  an  assault  and  battery 
it  is  necessary  that  violence  used  should  hare, 
been  done  with  tbe  purpose  and  intention  of 
Inflicting  an  injury,  and  when  an  Injury  is 
caused  by  violence  the  law  presumes  it  waa 
done  with  the  Intent  to  injure,  which  presump- 
tion of  law  may  be  rebutted  or  contradicted 
by  the  person  inflicting  the  Injury,  showing 
that  bis  intention  and  purpose  may  be  shown 
by  the  acts,  manner,  and  declarations  of  the 
person  inflicting  the  injury,  made  at  the  time 
when  said  injury  was  Inflicted;  and  if  you 
believe  from  the  evidence  that  tbe  defendant 
has  acted  without  malice  or  passion  you  will 
acquit  the  defendant" 

These  charges  should  have  been  given.  See 
Dowlen  v.  State,  14  Tex.  App.  61 ;  Bolding  v. 
State,  23  Tex.  App.  178,  4  8.  W.  679,  and 
Hatton  V.  State,  23  Tex.  App.  887,  6  S.  W. 
122.  69  Am.  Bep.  776. 

For  tbe  errors  pointed  out,  tbe  Judgment  la 
reversed,  and  tbe  cause  is  remanded. 

HENDERSON,  X,  absent 


WASHINGTON  v.  STATE. 
(Court  of  Oimlnal  Appeals  of  Texas.    Dee.  18, 

ObIHINAI.  Law  — TBIAI.  — MiSDBMBAItOB— AB- 

BBKCB  or  Aoousxn. 

Under  White's  Ann.  Code  Cr.  Proc.  art.  633, 
providing  tbat  ttie  accused  must  be  personally 
preaent  on  the  trial  of  all  indictments  or  informa- 
tions for  misdemeanors  where  the  punishment 
or  any  part  thereof  is  imprisonment  in  Jail,  no 
part  of  a  trial  for  such  a  misdemeanor  can  be 
had  in  his  absence,  and  error  in  conducting  a 
portion  of  the  trial  in  atwence  of  accused  was 
not  cared  by  tbe  court's  proposal  to  i>ermit  the 
evidence  to  be  Introduced  anew. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Crimhiai  Law,  H  1465-1484.] 

Appeal  from  Cherokee  County  Court;  B. 
Ll  Robinson,  Judge. 

Jack  Washington  was  convicted  of  a  petty 
theft,  and  he  appeals.  Reversed  and  re- 
manded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  tor  the 
State. 


BROOKS,  J.  Appellant  was  convicted  of 
a  petty  theft,  and  his  punishment  assessed 
at  a  fine  of  $15  and  30  days'  confinement  in 
the  county  Jail. 


Bill  of  exceptions  No.  1  shows  that  ap- 
pellant's counsel  was  forced  to  try  appellant 
in  his  absence,  on  account  of  the  absence 
of  tbe  defendant  and  several  witnesses  not 
necessary  here  to  mention.  The  bill  present- 
ing the  matter  has  this  qualification  of  the 
trial  court :  "The  court,  having  refused  said 
above  motion,  ordered  the  clerk  to  deliver  to 
B.  B.  Perkins  and  C.  F.  Gibson,  county  at- 
torney (Perkins  being  appellant's  coimsel), 
each  a  list  of  the  Jury,  and  ordered  both  of 
said  parties  to  make  their  challenges  to  said 
Jury,  which  said  Perkins  objected  to  doing 
because  the  defendant  was  not  present  The 
Jury,  however,  were  selected  and  sworn.  The 
county  attorney  presented  his  Information  to 
the  Jury.  B.  B.  Perkins  pleaded  not  gullty 
to  said  information,  and  the  state  placed 
W.  H.  Miller  upon  the  stand  as  a  witness. 
After  said  Miller  was  excused  from  the 
stand,  tbe  state  placed  George  Wright  and 
Ed  Summers  upon  the  witness  stand,  and 
the  state  then  annonnced  that  it  was  through 
with  its  testimony ;  and  the  court  called  up- 
on B.  B.  Perkins  to  know  what  witnesses 
the  defendant  had  to  ofTer.  Perkins  then 
placed  W.  H.  Oatley  upon  the  stand  as  a 
witness.  After  this  witness  testified,  the 
court  announced  that  it  was  12  o'clock  and 
adjourned  the  court  until  1*.30  o'clock.  When 
court  reconvened  in  the  afternoon,  the  de- 
fendant. Jack  Washington,  was  brought  in- 
to court,  and  the  court  tben  called  upon 
the  defendant  to  know  why  he  had  not  been 
present  in  court  this  morning.  Defendant 
stated  to  the  court  that  he  was  not  aware 
tbat  this  case  was  set  for  trial  at  this  time. 
The  court  thereupon  asked  the  defendant 
where  he  had  been,  and  the  defendant  stated 
to  the  court  that  he  was  at  work  on  the  rail- 
road section  three  or  four  miles  from  town. 
Tbe  court  then  ordered  the  trial  to  proceed, 
and  the  defendant  then  presented  a  motion." 
In  substance  as  follows:  That  be  bad  had 
no  right  of  challenge,  and  was  not  present, 
and  various  witnesses  were  absent  The 
court  told  the  defendant  that  he  might  have 
all  of  his  and  tbe  state's  witnesses  reintro- 
duced, if  he  desired  to  do  so,  and  that  he 
would  have  an  opportunity  to  examine  and 
cross-examine  if  be  wished.  This  the  de- 
fendant refused  to  do. 

There  is  no  law  in  this  state  authorizing 
the  trial  of  a  defendant  In  a  misdemeanor 
case,  where  imprisonment  is  part  of  the  pun- 
ishment in  bis  absence.  Article  633,  White's 
Ann.  Code  C3r.  Proc.,  reads  as  follows :  "In  all 
prosecutions  for  felonies,  the  defendant  must 
be  personally  present  on  the  trial,  and  he 
must  likewise  be  present  in  all  cases  of  in- 
dictment or  information  for  misdemeanor!; 
where  the  punishment  or  any  part  thereof 
is  imprisonment  in  Jail."  It  is  not  necessary 
to  cite  authorities.  Tbe  statute  inhibits  any 
part  of  the  trial  in  the  absence  of  tbe  de- 
fendant The  fact  that  the  county  Judge 
proposed  to  permit  the  evidence  to  be  Intro- 
duced anew  would  not  cure-  this  error  and 
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violation  of  both  the  tetter  and  spirit  of  the 
■t&tnte. 

The  Judgment  la  accordingly  reversed,  and 
the  cause  la  remanded. 

HENDERSON.  X,  absent 


POWELL  T.   STATB. 


^m 


GsnCINAI.  LJlW— InSTBUCnoRB— EVIDKNCX    TO 

SxisTAin. 

Where  there  was  no  evidence  that  the  prose- 
eating  witnem,  on  a  trial  for  violating  the  local 
option  law,  was  an  accomplice,  an  instrnction 
that  his  evidence  could  not  he  considered,  unless 
corroborated  by  other  competent  testimony  as  to 
any  material  foct,  was  properly  lefused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1980,  1981.] 

Appeal  from  Smith  County  Court;  J.  A. 
Bulloch,  Judge. 

Wees  Powell  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

B.  B.  Bealrd,  for  appellant.  F.  J.  McCord, 
AsBt  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  punish- 
ment assessed  at  a  fine  of  $25  and  30  days' 
Imprisonment  In  the  county  jail. 

Appellant  insists  the  court  erred  In  refusing 
the  following  charge:  "Gentlemen  of  the 
Jury,  at  the  request  of  the  defendant  yon  are 
further  charged  and  instructed  by  the  court 
that  the  defendant,  Wees  Powell,  and  the 
state's  witness,  George  Francis,  are  both  sep- 
arately prosecuted  in  separate  complaints  and 
Informations  in  this  court,  each  for  himself, 
with  the  offense  of  the  unlawful  sale  of  the 
identical  and  same  Intoxicating  liquors  with 
which  the  defendant  te  herein  charged  with 
unlawfully  selling,  but  are  not  charged  as 
principal  oftenders  In  said  transaction;  and, 
this  being  the  case,  yon  are  instructed  that 
yon  cannot  regard  material  facts  in  the  case 
necessary  to  a  conviction  of  the  defendant 
herein  npon  the  bare  and  uncorroborated  tes- 
timony of  the  state's  witness,  the  said  George 
Frauds ;  and,  unless  the  said  witness  George 
Frands'  testimony  is  corroborated  by  other 
competent  testimony  in  the  case  as  to  any 
material  fact  sworn  to  by  him  and  necessary 
to  convict  him,  then  you  will  not  be  author- 
ized to  consider  said  fact  as  proven."  There 
is  no  evidence  In  this  record  authorizing  such 
a  charge.  The  charge  Is  not  a  correct  phase 
of  the  law  of  this  state.  It  seems  appellant 
was  attempting  to  ask  the  court  to  charg;e 
the  prosecuting  witness  was  an  accomplice. 
If  this  was  the  pnrpose,  it  was  not  a  proper 
one;  and  it  was  not  error  for  the  court  to  re- 
fuse same.  However,  the  evidence  does  not 
show  that  the  witness  was  an  accomplice. 
There  was  a  sharp  controversy  as  to  whether 
the  witness  bought  the  whisky  frwn  appel- 


lant, appellant  strenuously  Insisting  that  bo 
did  not,  and  he  introduced  a  great  deal  of 
evidence  to  show  that  he  did  not  The  Jury 
has  seen  fit  to  believe  the  prosecuting  wit- 
ness, and  we  find  the  charge  of  the  court 
properly  presented  the  law  to  the  Jtiry. 

Finding  no  error  In  the  record,  the  judg- 
ment Is  affirmed. 

HENDERSON,  J.,  absent 


Ex  parte  BUMBAUGH. 

(Gonrt  of  Criminal  Appeals  of  Texas.    Dec.  18, 
1007.) 

GaiKiHAi.   Law  —  Affkai,  —  Rkoogrizanob  — 
TntE. 

When  the  term  of  coort  at  which  relator 
was  convicted  adjourned  without  his  giving  the 
recognizance  provided  for,  notice  of  appeal  hav- 
ing been  given,  the  jarisdiction  of  the  Court  of 
Criminal  Appeals  attached,  and  the  trial  court 
had  no  further  authority  at  a  subsequent  term  to 
accept  a  recognisance  pending  appeal,  nor  to 
take  any  other  steps  In  the  case  till  the  appeal 
had  been  determined,  accept  to  supply  or  sub- 
stitute lost  papers. 

Appeal  from  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

Habeas  corpus  on  relation  of  A.  P.  Bom- 
baugta.  From  a  Judgment  remanding  rdator 
to  custody,  he  appeals.    Affirmed. 

Sidney  Wilson,  for  appellant  F.  7.  Ho- 
Cord,  Asst  Atty.  Gen.,  for  the  Stat& 

DAVIDSON,  P.  J.  Relator  applied  for  a 
writ  of  habeoa  corpus  to  the  county  Judge  of 
Grayson  county.  Upon  a  hearing  of  the  writ 
relator  was  remanded  to  Jail  to  abide  the 
Judgment  of  the  Court  of  Criminal  Appeals 
In  anotho:  case  pending  on  appeal  to  this 
court 

The  case  as  made  Is  substantially  as  fol- 
lows :  At  the  September  term  of  the  county 
court  of  Grayson  county,  on  the  4th  day  of 
Septonber,  1907,  applicant  was  convicted  of 
violating  the  local  option  law  and  given  a 
punishment  assessed  by  the  Jury  by  both  fine 
and  imprisonment  In  proper  time  applicant 
presented  a  motion  for  a  new  trial,  whldi 
was  overruled.  He  thereupon  gave  notice  of 
appeal  to  the  Court  of  Criminal  Apx)eahi,  and 
his  recognizance  was  fixed  In  the  sum  of 
$450.  Relator  did  not  In  fact  enter  nor  of- 
fer to  enter  into  such  recognizance  during  the 
term  of  court  at  which  his  conviction  occur- 
red ;  but  at  a  subsequent  term,  to  wit  on  the 
3d  day  of  December,  1907,  he  offered  to  ea- 
ter Into  a  recognizance  In  said  sum,  and  ro- 
quested  the  court  to  permit  him  to  do  so,  and 
tendered  securities  which  were  sufficient  un- 
der the  law  and  would  have  been  approved 
by  the  court  But  the  court  declined  to  ac- 
cept such  recognizance,  holding  that  he  was 
without  authority  to  do  ao,  whereupon  rela- 
tor sued  out  this  writ  '^^  upon  the  above 
facts  was  remanded  to  Jail.  The  court  fiii>> 
ther  finds,  at  the  request  of  ^lator,  fiiat  at 
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the  adjonrmnent  of  said  term  of  court  he 
(relates)  was  oooflned  In  jail  pending  an  ap- 
peal  to  the  Cioart  of  Criminal  Appeals  In  a 
habesa  oorpus  growing  out  of  another  caseL 
Ttala  la  a  statranoit  of  the  facts  as  certified 
<ty  the  trial  judge. 

The  action  of  the  court  is  legally  correct 
R^ator  could  have  entered  into  a  reoognl- 
aance  at  the  term  of  court  at  which  he  was 
convicted,  but  could  not  at  a  subsequent  term 
of  said  court  When  the  term  of  court  at 
which  the  conviction  occurred  adjourned,  and 
notice  of  appeal  was  given  to  this  court,  the 
Jurisdiction  of  this  court  attached,  and  the 
Jurisdiction  of  the  trial  court  was  ousted,  and 
It  had  no  further  authority  to  take  any  steps 
In  the  case  till  his  appeal  was  dedded,  oth- 
erwise than  to  supply  or  substitute  lost  pa- 
pers. This  question  has  heretofore  been  de- 
cided. See  Quarles  v.  State,  87  Tex.  Cr.  R. 
362,  39  S.  W.  668,  and  Quarles  v.  States  40 
Tex.  Cr.  B.  8.^,  BO  S.  W.  457. 

The  action  of  the  court  was  correct  in  re- 
manding relator  under  the  facts  stated,  and 
the  Judgm^it  of  the  trial  court  Is  affirmed. 

HKNDBRSON,  J.,  absent. 


OUMMINGS  V.  8TATB. 

<Conrt  of  Criminal  Appeala  of  Texas.    Dea  11, 
1907.) 

1.  Laroekt  — ViXTT*   or   Pbopibtt  —  Stmn- 

OIENCT  or  EVIDBNCK. 

Where,  in  a  prosecution  for  theft,  a  witness 
«wore  that  the  value  of  tlie  property  alleced  to 
have  been  stolen  was  $300  at  the  time  of  the 
trial,  and  there  was  no  claim  that  the  value  of 
the  property  had  undergone  any  cliant^  from 
the  dme  of  the  theft  up  to  auch  time,  the  value 
was  sufficiently  proven. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Larceny,  Sf  154,  158.] 

2.  CBiinNAL    Law— Thbft— Skwtbncb  —  Oon- 

riNEHENT  IN  RXFOBMATOBT. 

Where,  in  a  prosecution  for  theft,  the  evi- 
dence, did  not  show  that  defendant  was  under 
16  years  of  afce,  there  was  no  error  in  the  trial 
court  instructing  the  Jury,  if  they  fonnd  her 
guilty,  to  assess  her  puniuiment  at  confinement 
In  the  reformatory. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  1 1934.] 

Appeal  from  District  Court,  Smith  County; 
R.  W.  Simpson,  Judge. 

Cora  Cnmmings  was  convicted  of  theft  and 
appeals.    Affirmed. 

Hanson  &  Robertson,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft  and  her  punishment  assessed  at  two 
years'  confinement  In  the  penitentiary. 

Appellant's  amended  motion  for  a  new  trial 
Insists  the  verdict  of  the  Jury  Is  contrary  to 
tbe  law  and  evidence,  and  that  the  market 
Talne  of  the  property  alleged  to  have  been 
stolen  was  not  proved.  The  verdict  of  the 
J1117  is  supported  by  the  evidence.  The  mar- 
ket Talne  of  the  property  was  established  by 


ft  Jeweler,  who  was  a  witness  in  the  case, 
who  BwcHre  that  the  value  of  the  property  at 
the  time  of  tbe  trial  was  $300.  There  was  no 
insistence  pro  or  con  that  the  value  of  the 
property  had  undergone  any  change  from  the 
time  of  the  theft  up  to  the  time  of  the  trial. 
The  evidence  does  not  show  that  the  defend- 
ant was  under  16  years  of  age ;  hence  there 
Is  no  error  In  the  trial  court  instructing  the 
Jury,  If  they  find  defendant  guilty,  to  assess 
her  punishment  at  confinement  in  the  reform- 
atory. 

The  evidence  amply  supports  the  verdict 
and  the  Judgment  is  la  all  things  affirmed. 

HENDBBSON,  J.,  absent 


TSXER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 
1»7.) 

Cbiminai,   Law  — Appbai,  — VBBDior  — Oor- 

CLUSIVENESS. 

A  verdict  in  a  criminal  case  on  conflicting 
evidence  will  not  be  set  aside  on  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  3076.] 

Appeal  from  Cherokee  County  Court;  R. 
L.  Robinson,  Judge. 

Henry  Tyler  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  appeals.    Affirmed. 

L.  D.  Ouinn,  for  appellant  F.  J.  McOord, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  a  fine  of  $100. 

The  evidence  In  this  case,  while  not  as  sat- 
isfactory as  it  might  be  on  the  Issue,  from 
tbe  state's  standpoint  as  to  whether  or  not 
the  pistol  was  broken  and  would  not  shoot 
we  believe,  after  a  careful  review  of  the  tes- 
timony, autiiorlzes  the  conviction  of  appel- 
lant Appellant's  evidence  shows  that  the 
pistol  was  broken.  The  controversion  of  this 
proposition  by  the  state  is  not  as  satisfactory 
as  It  might  be ;  but  we  cannot  say  that  the 
Jury  were  not  warranted  in  finding  appellant 
guilty. 

So  believing,  the  Judgment  Is  affirmed. 

HENDERSON,  J.,  absent 


BUOKNHR  V.  STATE. 
(Court  of  Criminal  App^s  of  Texas.    Dee.  11, 

OiviNAL  Law  —  EviDENOB  —  AoiassioNS  bt 

Accused — Admibsibilitt. 

Where  an  officer  arrested  defendant  on  a 
charge  of  murder,  and  placed  him  in  the  custody 
of  another,  who  took  defendant  to  the  latter'a 
house,  oral  statements  as  to  the  commission  of 
the  crime,  made  by  defendant  while  in  his  house 
to  witnesses  without  bein^  warned  that  the  state- 
ments might  l>e  used  against  him.  were  inadmis- 
sible, though  the  person  having  defendant  in 
charge  was  not  tx>aily  present  when  the  state- 
ments were  made,  since  an  officer  need  not  l>e  in 
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the  bodily  presence  of  a  prisoner  in  order  to 
have  him  under  arrest. 

[Ed.  Note.— For  oases  in  i>oint,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  1167.] 

Appeal  from  District  Court,  Sbelby  Coun- 
ty; James  I.  Perlsins,  Judge. 

Nathan  Buclcner  was  convicted  of  murder, 
and  appeals.    Reversed. 

Stephenson  &  Davis,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  bla  punish- 
ment assessed  at  lifetime  Imprisonment 

After  appellant  killed  the  deceased,  he  was 
arrested  by  an  ofiBcer  and  placed  in  the  cus- 
tody of  Trav  Johnson.  While  he  was  in  said 
custody,  J.  M.  McCary  and  Porter  Belcher 
went  to  appellant's  house,  where  he  was  un- 
der arrest  According  to  the  testimony  of  Bel- 
cher the  following  conversation  occurred: 
Porter  Belcher  said  to  appellant  as  he  wallc- 
ed  up  to  appellant's  bouse:  "Nath,  what  in 
the  very  devil  got  the  matter  with  you  fel- 
lows?" Appellant  replied:  "Once  In  awhile 
a  man  bns  to  be  killed,  and  to-day  come 
time  to  kill  one."  McCary  thereupon  stated: 
"He  has  made  a  botch  of  it  He  didn't  kill 
him  good."  Defendant  replied:  "If  I  had 
known  I  bad  not  broke  his  neck,  I  would  have 
shot  him  again."  The  witness  states  that  be 
did  not  recollect  whether  Trav  Johnson  was 
down  at  defendant's  bouse  when  be  and  Por- 
ter came  down  there  or  not  If  be  was,  be 
didn't  see  bim.  Johnson  was  not  there  when 
the  above  copversatlon  occurred.  'Iverson 
Matthews,  the  officer  above  alluded  to,  testi- 
fied that  he  was  deputy  sheriff  at  the  time 
appellant  killed  deceased,  and  arrested  him 
when  he  first  went  to  bis  (appellant's)  bouse. 
"I  kept  him  In  charge  myself  awhile,  and 
they  got  to  talking  around  right  sharply,  and 
I  didn't  want  to  carry  him  up  to  where  the 
other  folks  were,  and  I  got  Trav  Johnson  to 
take  him.  I  arrested  defendant  at  his  bouse." 
According  to  the  testimony  of  Trav  Johnson, 
after  be  got  charge  of  the  defendant  he  re- 
mained with  blm  the  balance  of  the  day  un- 
til he  was  taken  to  the  county  Jail.  When 
the  testimony  of  the  witnesses  McCary  and 
Porter  Belcher  was  Introduced,  as  above  de- 
tailed, the  defendant's  cotmsel  did  not  know 
that  appellant  was  under  arrest;  and,  the 
evidence  having  developed  that  he  was  in  cus- 
tody and  having  been  arrested  for  the  shoot- 
ing of  Treadwell,  appellant  made  a  motion 
to  exclude  the  evidence  of  McCary,  It  not  be- 
ing shown  that  appellant's  statement  was  In 
writing  and  signed  by  him,  or  that  be  bad 
been  warned  by  any  one  that  the  statement 
that  he  might  make  could  be  used  against 
him.  Thereupon  the  court  had  McCary  re- 
called, and  the  following  questions  and  an- 
swers were  taken:  "At  the  time  you  spoke 
of  yesterday,  when  you  was  at  Nathan  Buck- 
ner's  house,  you  and  Porter  Belcher  were 
there,  and  bad  this  talk  with  the  defendant 
Nathan  Buckner,  that  you  detailed  on  yes- 


terday. In  which  be  spoke  of  the  killing.  1 
don't  remember  Just  what  you  said  about 
whether  Trav  Johnson  was  there  or  not  A. 
I  said,  if  he  was  there,  I  never  saw  him.  Q. 
Was  any  oflScer  present?  A.  Just  about  tb& 
time  the  conversation  closed  between  us,  and 
a  little  before,  Iverson  Matthews  came  to  th» 
gate  and  called  Nathan  Bucioier  out  Q. 
Was  that  Just  after  the  conversation  closedT 
Yes,  sir;  they  went  off  np  the  road,  and  we 
got  up  and  went  home.  Q.  Matthews  was 
deputy  sheriff  at  the  time,  was  be?  A.  Yea, 
sir.  Q.  Did  you  see  anything  about  the  place 
at  the  time  you  were  talking  with  blm,  and 
while  there  with  him,  that  indicated  he  was 
under  arrest  or  restraint  of  any  kind?  A. 
No,  sir." 

The  alaove  facts  sbow,  however,  or  at  least 
raise  the  issue,  that  appellant  was  under  ar- 
rest As  stated,  the  deputy  sberiff  arrested 
appellant  and  placed  blm  in  the  custody  of 
Tray  Johnson.  Johnson  swears  be  was  pres- 
ent all  the  time  and  beard  no  such  conversa- 
tion as  above  detailed.  The  court  approves 
the  bill,  with  the  following  explanation: 
"That  I  acted  upon  the  assumption  that  if 
the  Jury  believed  Trav  Johnson  was  present 
then  they  would  also  necessarily  believe  his 
statement  that  defendant  made  no  such  state- 
ment as  was  imputed  to  him  by  state's  wit- 
nesses McCary  and  -  Belcher.  If  they  be- 
lieved said  state's  witnesses'  statement  that 
Johnson  was  not  present  when  this  conversa- 
tion took  place,  then  there  was  no  evidence- 
that  defendant  was  in  actual  custody  at  the 
time  in  question.  Therefore  my  conclusion 
was  that  the  issue  presented  is  not  whether 
he  was  in  custody  when  the  statement  Im- 
puted to  him  was  made,  but  is  rather  whether 
he  made  such  statement  at  a  time  when  Trav 
Johnson  was  not  present  and.  If  so,  he  was 
not  In  custody,  and  whether  he  made  sucb 
statement  depends  upon  the  credibility  of 
said  state's  wltnelsses,  and  they  do  not  locate 
it  at  a  time  when  Johnson  was  present,  but 
distinctly  at  a  time  when  they  say  he  was 
not  present"  The  mere  fact  that  Johnson 
may  not  have  been  bodily  present  he  having 
legal  custody  of  appellant  would  not  pre- 
clude the  fact  or  conclusion  that  he  was  un- 
der arrest  at  the  time  said  statement  was 
made,  if  It  was  made.  Being  under  arrest 
when  so  made,  it  could  not  be  admitted,  and 
it  was  reversible  error  to  so  admit  same. 
We  do  not  understand  the  law  to  be  that  an 
officer  must  be  in  bodily  presence  of  a  prison- 
er in  order  to  have  him  under  arrest  The 
uncontradicted  evidence,  as  we  understand 
this  bill,  shows  that  appellant  was  in  cus- 
tody, in  contemplation  of  law,  of  Trav  John- 
son, who  had  been  deputized  by  the  sberiff  to 
hold  blm  in  custody  until  the  sheriff  could 
take  him.  It  then  becomes  an  immaterial  is- 
sue whether  Johnson  was  bodily  present  or 
not  However,  he  swears  he  was,  and, 
whether  he  was  or  not,  we  bold  that  the  de- 
fendant was  In  legal  custody  at  the  time  iix» 
statement  was  made.    On  another  trial,   It 
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-the  evidence  should  show  that  Johnson  had 
released  appellant,  then,  of  course,  he  would 
not  be  under  arrest;  but  the  undisputed  rec- 
ord before  us  shows  that  he  was.  It  follows, 
therefore,  that  the  court  committed  error  In 
not  excluding  the  testimony  from  the  con- 
nlderatlon  of  the  Jury. 

Appellant  also  presents  a  motion  tor  con- 
tinuance in  this  case,  which  we  do  not  deem 
necessary  to  review,  however,  in  view  of  the 
fact  that  the  case  Is  reversed  upon  the  above- 
-dlacnssed  question. 

For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded. 

HBNDSRSON,  J.,  absent 


FITZGERALD  v.  STATSL 
<Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 

Weapons  —  Cabbtino  Weapons  —  Cabbtiro 

Broker  Pistoi.  vob  Repaibs. 

A  person  who  carries  a  broken  pistol  in  a 
useless  condition  to  a  blacksmith  for  repairs, 
and  finds  the  blacksmith  absent,  is  not  guilty 
of  carrying  a  pistol  when  he  takes  it  away  with 
him  and  later  returns  with  it  to  the  blacksmith. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  48,  Weapons,  Sf  9-14.] 

Appeal  from  District  Court  Slielby  Coun- 
ty; James  Q.  Perkins,  Judge. 

J.  A.  Fitzgerald  was  convicted  of  carrying 
a  pistol,  and  appeals.  Reversed  and  re- 
manded. 

Bryarly,  Carter,  Walker  &  Chamness,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen.,  for 
tbe  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  carrying  a  pistol.  The  state's  case  is 
that  appellant  was  in  the  town  of  Center,  Shel- 
by county,  loading  his  wagon  with  some  pur- 
chases he  had  made  from  a  store,  when  one  of 
tbe  proprietors  observed  a  pistol  in  his  coat 
pocket  He  took  him  to  one  side  and  called 
bis  attention  to  it.  Appellant  replied  that  It 
was  out  of  repair  and  he  brought  it  to  the  shop 
to  be  repaired.  In  support  of  this  statement 
himself  and  his  son  testified  that  the  pistol 
was  out  of  repair  and  could  not  be  used,  and 
that  In  going  to  the  town  of  Center  he  brought 
the  pistol  to  Shelbyvllle  to  a  blacksmith,  who 
repaired  pistols,  for  the  purpose  of  having  It 
repaired;  that  it  was  broken,  and  not  in  a 
<!«Hidltion  to  shoot  He  proved  by  the  black- 
smith that  he  (appellant)  did  leave  the  pistol, 
and  that  he  repaired  It,  and  that  It  was  prac- 
tically in  a  useless  condition.  It  was  also 
shown  that  in  bringing  it  from  Us  home  to 
Shelbyvllle,  en  route  to  Center,  appellant 
stopped  at  the  blacksmith  shop  to  leave  It 
but  the  blacksmith  was  out  of  town  and  could 
not  be  found ;  that  he  went  op  to  Center,  car- 
rying the  pistol  with  him,  having  It  In  his 
wagon  among  effects  carried  In  the  wagon; 
that  when  he  got  ready  to  leave  Center  be 


took  it  out  of  tbe  wagon  and  put  it  In  his 
pocket  so  that  be  would  have  it  convenient 
to  leave  with  the  blacksmith,  and  not  have 
to  go  through  the  wagon  and  disturb  things 
to  get  it  out    This  is  practically  the  case. 

The  conviction  seems  to  be  predicated  upon 
the  theory  that  appellant  had  diverted  him- 
self from  the  proper  line  of  travel,  and  that 
therefore,  he  was  guilty  of  carrying  a  pistol. 
Under  some  circumstances,  as  decided  In  Stil- 
ly V.  State,  27  Tex.  App.  445,  11  &  W.  45S,  11 
Am.  St  Rep.  201,  this  would  constitute  a  vio- 
lation of  the  law;  but  these  facts  do  not 
bring  the  case  within  the  rule  announced  In 
the  Stilly  Case.  There  was  no  excuse  offered 
by  appellant  and  none  attempted  to  be  shown. 
In  Justification  of  his  carrying  the  pistol,  if  it 
had  been  a  pistol  as  contemplated  by  the 
statute.  The  contention  here  Is  sustained  by 
the  evidence,  as  we  understand  it,  that  ap- 
pellant had  a  broken  pistol,  out  of  repair,  and 
that  he  carried  It  to  the  shop  for  tbe  purpose 
of  having  It  repaired,  and,  falling  to  find  the 
blacksmith  at  home,  carried  It  on,  and  re- 
turned to  the  blacksmith  shop  and  did  have 
it  repaired.  Appellant  had  a  right  to  have 
his  pistol  repaired,  and  tbe  right  to  carry  It 
to  the  party  who  could  do  the  work.  This 
was  not  a  violation  of  tbe  law,  and.  If  it  was 
such  a  pistol  as  was  not  prohibited  by  the 
statute  from  being  carried,  the  fact  that  he 
may  have  gone  to  Center  and  carried  it  with 
him  would  make  no  difference.  It  is  only 
such  pistol  as  Is  contemplated  by  the  statute 
that  Is  prohibited  from  being  carried.  We 
are  of  opinion  that  tbe  facts  do  not  Justify 
this  conviction. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 

HENDERSON,  J.,  absent 


MERCER  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1.  Infobmatior— Courts— Conclusion. 

Where  an  Information  concluded  with  the 
words,  "against  the  peace  and  dignity  of  the 
state,"  etc.,  it  was  not  objectionable  because 
each  count  did  not  so  conclude. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  159.] 

2.  CanaNAi.  Law— New  Tbiai/— Gbotjnds. 

A  statement  of  ground  for  new  trial  in  a 
Ohnlnal  case  that  the  court  misdirected  the  Ju- 
ry, without  pointing  out  any  particular  portion 
of  the  charge  ar  designating  the  particular  er- 
ror, was  too  general  to  constitute  ground  for  a 
new  trial. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  15,  (Trimhial  Law,  g  23C6.] 

8.   ObSCEHITT— EVIDERCE. 

Evidence  held  to  sustain  a  conviction  for 
swearing  and  using  obscene  language  In  a  man- 
ner calculated  to  disturb  the  Inhabitants  of  a 
private  house. 

Appeal  from  Harrison  County  Court;    H. 
T.  Lyttleton,  Jndge. 
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O.  Mercer  was  ooDTicted  of  swearing,  etc., 
near  a  dwelling  house,  and  be  appeals.  At' 
flrmed. 

F.  J.  McCord,  Aast  Atty.  Gen.,  for  tb« 
State 

DAVIDSON,  P.  J.  The  affidavit  and  In- 
formation CMitaln  two  counts,  the  first  of 
which  charges  appellant  with  going  Into  and 
near  a  private  place,  to  wit,  the  private  house 
of  Dan  Maloney,  and  that  he  did  then  and 
there  curse  and  swear  and  yell  and  shri^, 
and  use  loud,  abusive,  vulgar,  obscene,  and 
Indecent  language  In  a  manner  calculated  to 
disturb  the  Inhabitants  of  said  private  house. 
The  second  count  charges  appellant  with  us- 
ing abusive  language  to  and  concerning  the 
said  Dan  Maloney  under  circumstances  then 
and  there  reasonably  calculated  to  provoke 
a  breach  of  the  peace,  against  the  peace  and 
dignity  of  the  state. 

It  is  contended  by  appellant  that  the  In- 
dictment Is  defective,  In  that  the  first  count, 
and  that  upon  which  appellant  was  convict- 
ed, is  Insufficient  because  It  falls  to  conclude 
"against  the  peace  and  dignity  of  the  state." 
An  inspection  of  the  complaint  and  Informa- 
tion shows  that  the  first  count  does  not  con- 
clude, "against  the  peace  and  dignity  of  the 
state,"  but  at  the  end  of  the  second  count 
that  expression  Is  used.  This  is  sufficient. 
It  is  not  necessary  that  each  count  conclude 
"against  the  peace  and  dignity  of  the  state." 
See  Stebblns  v.  State,  81  Tez.  Cr.  R.  29^ 
20  S.  W.  562 ;  Dancey  v.  State,  3S  Tex.  Cr. 
R.  616,  S4  S.  W.  113,  838;  Alexander  v.  State, 
27  Tex.  App.  633,  11  S.  W.  628;  West  v. 
State,  27  Tex.  App.  472, 11  S.  W.  482. 

The  second  ground  of  the  motion  is  that 
the  court  misdirected  the  Jury  as  to  the  law 
of  the  case.  This  Is  too  general.  No  particu- 
lar portion  of  the  charge  is  pointed  out,  and 
no  error  Is  designated;  nor  did  tlie  pleader 
undertake  to  show  wherein  or  in  what  part 
of  the  charge  the  Jury  were  misdirected  as  to 
the  law. 

The  third  and  fourth  grounds  of  the  mo- 
tion aver  that  the  verdict  Is  contrary  to  the 
law  and  the  evidence  insufficient  to  support 
the  verdict  We  are  of  opinion  that  the  evi- 
dence Is  sufficient  Maloney  was  in  his  yard, 
working  on  a  scraper,  when  appellant  and 
Hughes  came  up  and  spoke  to  him.  After 
conversing  awhile  upon  different  subjects,  ap- 
pellant asked  Maloney  something  about  why 
the  camp  was  at  its  present  location  and  not 
closer  to  the  work.  It  seems  that  Maloney 
and  others  were  working  on  the  county  road. 
Maloney  replied  that  they  were  stationed 
there  because  the  teams  would  not  have  to 
go  over  the  fresh-worked  road  every  day, 
but  would  have  hard  road  to  travel  in  going 
to  and  from  the  work.  Appellant  said  the 
county  teams  are  about  as  good  as  any  In  the 
county,  and,  if  they  could  not  go  over  the 
road,  how  did  Maloney  or  any  one  else  ex- 
pect other  people's  teams  to  travel  over  the 
road.     Maloney  replied  that  a  person  had 


better  work,  anywhere  else  for  60  cents  a  day 
than  work  for  the  count?  and  have  every- 
body monkeying  with  his  bnsinefls,  and  ttiat 
he  (Maloney)  had  heard  what  appellant  had 
been  saying.  Appellant  replied:  "I  have 
never  monkeyed  with  your  business,  and  who- 
ever says  I  did  tells  a  God-damned  He."  Ma- 
loney then  replied:  "I  say  you  ha.YB."  Ap- 
pellant then  said:  "I  have  not,  and  If  you 
will  come  out  here  in  the  road  I  will  make 
a  white  man  out  of  you."  Maloney  declined 
to  go.  Appellant  then  left  Mrs.  Maloney 
said  she  heard  loud  talking;  and  stepped  to 
the  door,  and  heard  appellant  say,  "Whoever 
says  I  have  monkeyed  with  your  business 
tells  a  God-damned  lie;"  ttiat  Maloney  said. 
"I  don't  want  you  cursing  here  in  the  preo- 
ence  of  my  children."  Appellant  then  said. 
"I  have  not  cursed,"  and  then  told  her  hus- 
band, If  he  would  come  out  in  the  road,  he 
would  make  a  white  man  out  of  him.  Hughes 
testified  practically  as  did  Maloney;  but  he 
says  that  appellant's  statement  to  Maloney 
was  that  whoever  eaid  that  be  (appellant) 
had  had  anything  to  do  with  his  (Maloney's) 
business  "is  a  liar  and  a  damn  liar."  This 
is  practically  the  testimony  of  the  case. 

We  think  the  evidence  is  sufficient;  and  the 
Judgment  is  affirmed. 

HBNDBRSON,  J.,  abSKit 


TATLOR  V.  STATE. 

(Court  of  OrimiDal  Apnenls  of  Texas.    Dec.  18, 
1907.) 

Seductiow  —  Pbosecittioh  —  iRSTBOcnons— 

BviDENCK  OF  Accomplice. 

In  a  prosecution  for  seduction,  a  charge 
tliat  the  female  seduced  was  an  acoomplice  and 
that  accused  could  not  be  convicted  npon  her 
testimony,  unless  It  was  corFoborated  by  otlier 
evidence  tending  to  connect  accused  with  the  of- 
fense, but  that  the  corroborating  evidence  need 
not  be  direct  or  positive,  etc,  but  simply  sneb 
facts  or  circumstances,  independent  of  the  ac- 
complice's testimony,  as  "tried"  to  connect  ac- 
cused with  the  offense,  was  erroneous,  since  it 
did  not  state  that  the  accomplice's  testimony 
must  be  found  to  be  true  before  it  may  be  con- 
sidered in  arriving  at  a  verdict 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
VOL  43,  Seduction,  H  83-86,  90.] 

Appeal  from  District  Court  Shelby  Coun- 
ty; James  I.  Perkins,  Judge. 

Murpb  Taylor  was  convicted  of  seduction, 
and  appeals.    Reversed  and  remanded. 

D.  M.  Short  ft  Sons,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
seduction.  The  accomplice,  the  seduced  fe- 
male. Is  barely  corroborated,  if  at  all,  as  to 
the  engagement  supposed  to  have  existed  be- 
tween herself  and  ^pellant  The  testimony 
is  on  very  narrow  lines,  if  sufficient 

The  court  instructed  the  Jury  in  regard  to 
this  witness  as  follows :  "The  witness  Willie 
Thompson  is  an  accomplice,  and  defendant 
cannot  be  convicted  npon  her  testimony,  un- 
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leas  tbe  same  la  corroborated  by  otber  erU 
dence  tending  to  connect  defendant  with  the 
offense  charged;  bnt  the  corroborative  evi- 
dence need  not  be  direct  and  positive,  or  such 
evidence  as  is  sufficient  to  convict  independent 
of  the  testimony  of  the  witness  Willie  Thomp- 
son, but  simply  such  facts  or  circumstances 
Indeitendent  of  such  testimony,  as  tried  to 
connect  the  defendant  with  the  offense  char- 
ged." We  do  not  know  whether  the  word 
"tried"  is  misprinted  in  the  record,  or  wheth- 
er it  Is  correctly  typewritten.  Either  the 
court  or  tyiwwrlter  has  substituted  the  word 
"tried"  fOT  the  word  "tend"  or  "tended."  Ex- 
ception was  reserved  to  this  charge,  and  a 
special  one  requested,  which  was  refused. 
The  objection  to  the  court's  charge  was  that 
tt  w<as  on  the  weight  of  evidence  and  did  not 
properly  Instruct  the  Jury  as  to  the  force  of 
the  accom{>lice's  testimony,  in  that  It  falls  to 
Instruct  the  Jury  that  before  they  could  .con- 
Tlct  they  must  find  that  the  evidence  of  Wil- 
lie Thompson,  the  accomplice,  is  true,  and 
that  the  corroboration  must  show,  or  tend  to 
do  BO,  that  appellant  was  guilty  of  the  of- 
fense committed.  The  court's  charge  does 
not  properly  present  the  law  applicable  to 
the  accomplice's  testimony.  This  charge  no- 
where informs  the  Jury  that  they  must  find 
the  accompUce's  testimony  to  be  true  before 
they  are  authorized  to  consider  It  in  making 
up  their  verdict  This  question  bas  been  de- 
cidM  in  a  great  number  of  cases  and  is  set- 
tled law. 

Because  the  charge  is  not  sufficient,  the 
Judgment  la  reversed,  end  the  cause  re- 
manded. 

HENDEBSON,  X,  absent 


VADEN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1.  CanaiTAi.  Law— Apteali— Rxcobd— Bill  or 

Ezcspnons. 

The  court  declined  to  approve  the  bill  of 
exceptions  of  defendant's  counsel,  wherein  it 
was  stated  that  tbe  district  attorney  during  his 
argument  said :  "The  defendant  said,  when  be 
came  bedt  to  the  tent  after  the  killing,  that  it 
was  an  accident,  and  now  brings  a  witness  into 
court  who  testifies  for  defendant  on  self-defense, 
and  the  defendant  sits  back  and  says  nothing" — 
bat  filed  a  bill  in  which  it  waa  made  to  appear 
that  the  following  language  was  used :  De- 
fendant has  placed  a  witness  on  the  stand  in  his 
behalf  who  attempts  to  show  self-defense,  and 
defendant  remains  silent  until  he  got  to  the  tent 
and  laid  down  on  the  grass  after  the  killing  and 
stated  that  it  was   an  accident"     Defendant 

Jtroved  up  liis  Mil  by  bystanders.  Affidavits  of 
uroTS  and  of  one  of  defendant's  counsel  were 
made  a  part  of  the  bill,  wherein  it  was  stated 
that  the  language  used  was  as  stated  in  the  bill 
of  defendanrs  counsel.  On  motion  for  new  trl- 
sl,  tbe  district  attorney  ander  oath  filed  an  an- 
swer that  the  language  used  was  as  set  out  in 
tbe  bHI  filed  by  the  court,  which  answer  was  at- 
tached to  the  motion  for  new  trial.  Held,  that 
the  bystanders'  bill  of  exceptions  preikared  by 
defendant  should  be  considered. 


2.  Bake— Refkbikoi  to  DxraNDAnr'a  FaiL' 

tTBK  TO  TESTUT. 

It  is  error  for  the  district  attorney  In  his 
anument  tp  refer  to  defoidant's  faiiore  to  tes- 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  14,  Criminal  Law,  |  1672.] 

Appeal  from  District  Court  Jones  County; 
Cullln  C.  Hlggins,  Judge. 

R.  W.  Vaden  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State; 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree.  There 
were  12  bills  of  exception  reserved  to  va- 
rious rulings  and  the  charge  of  the  court 

One  of  the  bills  was  reserved  to  the  intro- 
duction of  some  statements  made  by  the  de- 
ceased on  the  night  following  the  shooting 
In  the  afternoon  and  perhaps  a  couple  of  days 
before  death  resulted.  The  testimony  is  in 
rather  a  questionable  shape,  if  sought  to  be 
used  as  a  dying  declaration,  and  we  are  of 
opinion,  as  presented,  that  It  is  doubtful  If 
it  could  he  used  as  a  dying  declaration.  If 
upon  another  trial  it  Is  sought  to  be  used 
from  this  standpoint  It  ought  to  be  made  to 
appear  more  clearly  that  the  statement  of 
the  deceased  Is  brought  within  the  predicate 
required  by  our  statute  for  the  Introduction 
of  this  character  of  testimony. 

There  Is  one  bill  of  exceptions,  however, 
that  we  believe  requires  a  reversal  of  the 
Judgment  and  the  matters  perpetuated  grow 
out  of  tlie  speech  of  counsel  for  the  prosecu- 
tion. In  which  It  is  stated  ttiat  the  district 
attorney,  making  the  closing  argument  used 
the  following  language:  "The  defendant  said, 
when  be  came  back  to  tbe  tent  after  the  kill- 
ing, that  it  was  an  accident,  and  now  brings 
the  witness  Barker  Into  court  and  testifies 
for  defendant  on  self-defense,  and  the  defend- 
ant sits  back  and  says  nothing."  The  court 
declined  to  approve  this  bill  as  written  by 
appellant's  counsel,  because  the  district  at- 
torney did  not  use  the  language  Imputed,  and 
filed  a  bill  In  which  be  makes  It  appear  the 
following  was  the  language:  "Gentlemen  of 
the  Jury,  the  defendant  In  this  case  has  pla- 
ced the  witness  Barker  on  the  stand  in  his 
behalf,  and  who  attempts  to  show  a  case  of 
self-defense,  and  the  defendant  remains  si- 
lent until  he  got  to  the  tent  and  bad  laid 
down  on  the  grass  after  the  killing  and  stated 
that  It  waa  an  accident" 

Appellant  refused  to  accept  this  bill,  and 
proved  up  hla  bill  by  bystanders.  Evidence 
in  the  form  of  affidavits  were  Introduced  and 
made  a  part  of  this  bill.  Among  others  was 
A.  lu  HoUums,  who  was  on  the  Jury  that 
tried  appellant,  and  he  swears  that  the  dis- 
trict attorney  used  the  following  language: 
"'The  defendant  said,  when  he  came  back 
to  the  tent  after  the  killing,  that  It  was  an 
acddfflit,  and  now  he  brings  the  ^trltness  Bai^ 
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ker  into  court  and  testlflee  for  defendant  on 
self-defense,  and  yet  tbe  defendant  sits  back 
and  says  notbing' — or  words  to  that  ^ect  I 
am  sure  that  said  Hopson,  district  attorney, 
referred  to  tbe  failure  of  the  defendant  to 
testify,  and  I  noticed  that  Judge  Thomas 
spoke  to  Judge  Hlgglus  at  the  time  he  did 
so."  John  B.  Thomas  states  in  his  affidavit 
that  be  was  of  counsel  for  appellant,  and  the 
district  attorney,  Mr.  Hopson,  In  making  his 
closing  remarks,  said  to  the  Jury:  "'When 
the  defendant  was  down  at  the  tent  after  the 
killing,  be  said  that  the  killing  was  an  ae- 
cldent,  and  now  be  brings  witnesses  who 
claim  to  be  eyewitnesses,  and  claims  in  the 
testimony  in  bis  behalf  that  it  was  self-de- 
fense, and  the  defendant  sits  back  and  says 
nothing.'  Affiant  further  says  this  is  as  near 
what  Mr.  Hopson  said  as  I  could  recollect  It, 
and  I  got  up  at  once  and  called  the  attention 
of  the  court  to  tbe  matter  and  took  excep- 
tions, and  the  court  stated  to  me  that  he  was 
not  paying  attention  to  tbe  district  attorney 
and  did  not  hear  tbe  remark.  He  further 
states  that  the  court  had  made  a  rule  that 
counsel  should  not  Interrupt  each  other  while 
speaking,  but  should  quietly  state  their  ob- 
jections to  the  court,  and  assigns  this  as  a 
reason  that  he  did  not  Interrupt  the  attorney 
at  the  time  of  the  imputed  remark."  8.  0. 
Castles  flies  an  affidavit  in  which  he  states 
that  he  was  one  of  the  Jurors  that  tried  ap- 
pellant, and  that  when  the  district  attorney, 
Hopson,  was  closing  his  case  for  the  state  in 
his  argument  he  said:  "Mr.  Barker,  an  eye- 
witness, comes  on  the  stand  and  testifies,  and 
the  defendant  sits  back  and  says  nothing." 
He  further  states  that  be  was  under  the  im- 
pression that  the  attorney  for  the  state  did 
not  have  the  right  to  refer  to  the  fact  that 
the  defendant  was  not  placed  on  the  witness 
stand,  and  that  that  was  the  reason  it  was 
Impressed  on  bis  mind.  C.  Spurling  flies  an 
affidavit  In  which  he  says  that  be  was  one  of 
the  Jurors  that  tried  appellant,  and  when  tbe 
district  attorney  was  making  bis  closing  ar- 
gument to  tbe  Jury  be  used  the  following 
language:  "The  defendant  said,  when  he 
came  back  to  the  tent  after  tbe  killing,  that 
it  was  an  accident,  and  now  he  brings  the 
witness  Barker  into  court  and  testifies  for 
defendant  on  self-defense,  and  tbe  defendant 
aits  back  and  says  nothing."  This  is  a  bill  of 
exceptions'. 

On  motion  for  new  trial  the  district  attor- 
ney under  oath  flies  a  controverting  answer 
to  the  effect  that  the  language  that  he  used. 
Instead  of  that  set  out  in  appellant's  bill  of 
exceptions  No.  12,  was  as  follows:  "Gentle: 
men  of  the  Jury,  tbe  defendant  in  this  case 
has  placed  the  witness  Barker  on  the  stand 
In  his  behalf,  and  who  attempts  to  show  a 
case  of  self-defense,  and  the  defendant  re- 
mained silent  until  he  got  to  the  tent  and 
had'  laid  down  on  the  grass  after  the  killing, 
and  stated  that  was  an  accident"  This  con- 
troverting statement  of  the  district  attorney 
was  not  embodied  In  the  bill  of  exceptions, 


but  was  attached  to  the  motion  for  a  new 
trial.  In  testing  tbe  matter,  the  evidence  in 
regard  to  the  matter  perpetuated  in  the  bill 
of  exceptions  was  by  affidavits,  and  all  of 
these  were  put  in  the  bill  by  the  appellant. 
At  the  time  the  bill  was  rejected  by  tbe 
court  and  proved  up  by  the  bystanders,  con- 
troverting the  bill  signed  by  the  court,  there 
was  no  evidence,  nor  was  the  matter  further 
investigated,  nor  was  there  any  separate  is- 
sue, so  far  as  the  motlcm  for  a  new  trial 
Is  concerned,  made,  further  than  that  in  the 
motion  for  a  new  trial  appellant  set  up  thia 
as  a  ground  of  said  motion  and  the  state  con- 
troverted it  by  the  statement  of  the  district 
attorney  above  mentioned. 

As  this  matter  is  presented,  we  are  of  opin- 
ion that  the  bystanders'  bill  of  exceptions 
prepared  by  appellant  should  be  considered. 
It  is  further  made  to  appear  by  evidence  suf- 
flciejitiy  strong  and  cogent  to  show  that  the 
district  attorney  referred  to  the  failore  of 
appellant  to  testify  In  his  own  behalf. 
Where  there  is  an  Issue  of  this  sort,  the  stat- 
ute provides  that  affidavits  may  be  introduc- 
ed in  regard  to  the  matter.  Appellant  intro- 
duced these  affidavits,  and  the  bill  is  thus 
perpetuated.  In  the  statement  ot  facts  tbe 
evidence  of  the  district  attorney  in  regard  to 
the  matter  Is  included,  which  is  practically 
the  same  as  in  bis  controverting  statement. 
There  is  also  evidence  of  tbe  witnesses  con- 
tained in  the  statement  of  facts  in  regard  to 
the  matter,  sustaining  the  bystanders'  bill 
as  being  correct  We  are  of  opinion,  as  tbe 
matter  is  presented,  the  bystanders'  bill 
should  be  considered;  and,  that  being  so,  tbe 
Judgment  must  be  reversed,  because  of  the 
reference  by  the  district  attorn^  to  tbe  de- 
fendant's failure  to  testify. 

The  judgment  is  reversed,  and  tbe  cause  re- 
manded. 

HENDERSON,  J.,  absent 


BROWN  v.  STATU 
(Court  of  Criminal  Appals  of  Texas.    Dee.  11, 

1.  Cbikinal  Law— TMAii  —  AjppoiRTintNT  o» 

Counsel  tob  Defense. 

In  a  criminal  case  the  court  appointed  two 
attorneys  to  defend  accused.  When  the  case 
waa  called  for  trial,  one  of  the  attorneys  was 
excnsed  because  he  had  consulted  with  persons 
interested  in  the  prosecution ;  but  another  com- 
petent attorney  was  appointed  in  his  stead,  and 
the  defense  was  allowed  all  the  time  asked  by 
them  in  conducting  tbe  case.  Held,  that  the 
court  did  not  err  in  excusing  tbe  attorney. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SS  1496-1506.] 

2.  Witnesses— Impeachment  —  BviDKNCB    TO 
Sustain  CnABACTEB  o»  Witness— Rkpxjta- 

TION  FOB  VkBACITT. 

In  a  rape  case,  where  accused  seeks  to  con- 
tradict the  prosecutrix  by  showing,  among  other 
things,  that  her  testimony  on  the  examining 
trial  was  different  from  and  not  as  full  as  that 
given  by  her  on  the  final  trial,  evidence  of  her 
good  reputation  for  veracity  is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  SS  116&-ll(S.l 
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&  Cbhonai,  IiAW— Bvideiict— Adiiibbebixitt 
BT  RxAfion  OF  Adhisbioh  or  Siiui.ab  Evi- 

DXKOS    FOB    ADVKBSK    PABTY. 

In  a  rape  case,  where  accused  testified  to 
acts  of  intimacy  between  himself  and  the  prose- 
cutrix prior  to  the  alleged  rape,  and  songht  to 
maintain  this  by  testimony  of  other  witnesses 
ttiat  she  was  encouraging  him  in  his  attentions 
as  far  as  the  outside  world  could  ascertain,  and 
the  prosecutrix  testified  that  he  was  forcing 
himself  upon  her,  and  that  she  rejected  his  at- 
tentions, and  that  she  had  advised  with  friends 
in  regard  to  it,  evidence  of  friends  of  prosecu- 
trix as  to  complaints  made  by  her  to  them  in 
regard  to  accused  forcing  his  company  upon  her 
was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  861,  862.] 

4.  Rapx  —  Sutficuhct  of  Evidbkcb  —  Con- 

viCTiON— Death  Penalty. 

Evidence  in  a  prosecution  for  rape  held  to 
■nstain  a  conviction  and  penalty  of  death. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  42,  Rape,  SS  71-84.] 

Appeal  from  District  Court,  De  Witt  Oduu- 
ty;  James  C.  Wilson,  Judge. 

John  Brown  was  convicted  of  rape,  and 
appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  rape;  tbe  )nry  asseBslng  the  death  pen- 
alty- 

A  bill  of  exceptions  recites  that  tbe  court 
appointed  Sam  C.  Ladcey,  an  able  and  ex- 
perienced attorney  In  criminal  law,  of  Cuero, 
and  Thomas  Smoot,  another  attorney,  who 
resided  at  Yoakum,  and  who  is  also  an  able 
and  experienced  attorney  In  civil  matters, 
bnt  who  had  had  but  little  ezperlaice  iu 
criminal  trials,  to  def«id  appellant;  that  on 
the  28th  day  of  June,  1907,  when  tbe  case 
was  called  for  t^lal,  the  court  excused  Mr. 
Lackey  from  the  defense  and  appointed  W. 
F.  Harris;  that  Harris  was  called  Into  court 
and  was  appointed  to  assist  Mr.  Smoot  In 
the  defense.  Appellant  objected  to  tbe  action 
of  the  court  In  excusing  Mr.  Lackey  and  ap- 
pointing Mr.  Harris.  The  court  qualifies  this 
bill  by  stating  that  Mr.  Smoot  had  been  em- 
ployed by  appellant  and  represented  him  In 
tlie  examining  court  at  Xoakum  when  he 
was  arrested  for  this  offense;  that  after  the 
Indictment  had  been  returned  by  the  grand 
Jury  Mr.  Smoot  declined  to  farther  defend, 
assigning  as  his  reason  that  defendant  had 
failed  to  pay  or  secure  him  In  tbe  payment 
of  a  fee;  that  appellant  bad  satisfied  the 
court  that  he  was  too  poor  to  employ  counsel 
and  pay  a  fee,  and  the  court  then  appointed 
Mr.  Smoot,  and  to  assist  him  Mr.  Lackey; 
that  Mr.  Lackey  had  already  at  the  same 
term  of  court  b^n  appointed  by  the  court  to 
defend  two  other  criminal  cases.  In  each  of 
which  cases  tbe  parties  had  been  Indicted 
for  murder  and  were  unable  to  pay  a  fee  to 
secure  the  services  of  an  attorney;  and  Mr. 
Lack^  further  stated  to  tbe  court  that  he 
felt  disqualified  to  defend  this  case  by  rea- 
son of  the  fact  that  be  had  consulted  with 
106S.W.-24 


the  parties  Interested  In  tbe  prosecution  and 
bad  declined  to  take  employment  on  either 
side,  whereupon  tbe  court  excused  Mr.  Lac- 
key and  appointed  Mr.  Harris,  a  practicing 
attorney  of  tbe  Cuero  bar  of  ability  and  ex- 
perience In  the  trial  of  criminal  cases.  Mr. 
Harris  was  then  appointed  to  assist  Mr. 
Smoot  In  place  of  Mr.  Lackey.  And  the  court 
further  states  that  tbe  defendant  was  defend- 
ed with  considerable  ability  and  care.  The 
court  further  certifies  that  be  feels  certain 
that  defendant  received  as  good  and  as  able 
representation  as  any  counsel  under  tbe  cir- 
cnmstances  could  have  given  bim,  and  that 
he  allowed  counsel  all  tbe  time  and  delays 
asked  by  them  In  conducting  the  case  for  the 
defendant  during  the  trial.  Our  statute  au- 
thorizes— rather  requires — tbe  court  to  ap- 
point  counsel  In  capital  cases  under  circum- 
stances such  as  are  mentioned  In  tbe  stat- 
ute. We  agree  with  tbe  statement  of  tbe 
court  that  appellant  was  defended  wltb  very 
decided  ability  and  care,  and  we  are  disposed 
to  congratulate  tbe  attorneys  on  tbe  ability 
displayed  In  tbe  defoise  of  their  client.  We 
believe  that  any  court  who  would  examine 
this  record  would  arrive  at  the  conclusion 
that  tbe  attorneys  showed  very  considerable 
zeal  and  ability  in  the  defense  of  their  client. 
That  they  were  to  some  extent  unfortunate 
In  tbe  verdict  is  no  refiectioa  on  their  con- 
duct of  the  case  or  tbe  ability  shown  in  the 
defense  of  their  client.  The  writer  is  of  the 
opinion,  from  a  careful  Inspection  of  tbe  rec- 
ord, that  they  about  exhausted  all  tbe  mat- 
ters that  could  have  been  of  any  service  to 
their  client  Tbeir  legal  figbt  was  decidedly 
able  and  covered  the  situation.  We  believe 
the  court  did  right  in  excusing  Mr.  Lackey 
under  tbe  circumstances,  even  if  he  bad  not 
been  appointed  to  defend  tbe  other  two  cases 
mentioned  by  tbe  court.  Tbe  fact  that  be 
bad  consulted  wltb  the  prosecuting  side  of 
tbe  case  would  have  placed  him  in  a  rather 
delicate  position  to  defend,  and  we  think  be 
was  correct  In  insisting  that  he  should  not 
defend  under  the  circumstances.  We  do  not 
see  how  there  could  be  any  possible  Injury 
as  this  matter  Is  presented  from  this  record. 
The  motion  for  a  new  trial  suggests  error 
in  regard  to  tbe  ruling  of  the  court  admitting 
testimony.  There  were  no  separate  bills  of 
exception  reserved,  and  tbe  exceptions  taken 
are  found  In  the  statement  of  facts.  Among 
other  things  complained  of  was  tbe  admission 
of  testimony  sustaining  tbe  good  reputation 
of  the  prosecutrix  for  veracity.  We  think 
this  evidence  was  admissible.  Appellant 
sought  to  contradict  the  prosecutrix  by  show- 
ing contradictory  statements,  and,  among 
other  things.  Introduced  her  testimony  taken 
on  tbe  examining  trial.  That  evidence  was 
not  as  complete  and  full  as  that  detailed  by 
her  on  tbe  final  trial,  and  the  examining  tri- 
al evidence  was  introduced  for  the  purpose  of 
contradicting,  as  well  as  to  show  that  she 
failed  to  testify  on  that  trial  to  all  tbe  facta 
to  which  cdie  testified  on   the   final   trial. 
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Without  going  Into  tlie  record,  which  is  a 
very  voluminous  one  on  tlie  facts,  the  intro- 
duction of  this  impeaching  testimony  Justi- 
fied the  court  In  admitting  the  evidence  of 
her  good  reputation  for  veracity. 

It  is  also  complained  that  the  court  erred 
in  admitting  the  evidence  of  Mary  Klein, 
Noah  Klein,  Battle  Kinney  (the  pi-oeecutrlz), 
George  Harris,  and  John  Asberry  In  regard 
to  complaints  the  prosecutrix  should  have 
made  to  them  in  r^^d  to  appellant  forcing 
bis  company  upon  her  prior  to  the  alleged 
rape.  We  are  of  opinion  that  this  question 
la  uut  presented  by  bill  in  the  statement  of 
facts;  but,  U  It  bad  been,  as  this  record  is 
made,  we  are  of  opinion  the  testimony  was 
admissible.  It  is  a  general  rule  of  evidence 
that  facts  may  or  do  become  admissible  by 
reason  of  the  admission  of  facts  by  tbe  otb^ 
er  party.  The  prosecutrix's  character  and 
acte,  and.  In  fact,  pretty  much  her  whole  life, 
were  examined  into  by  appellant  in  her  cross- 
examination,  and  by  Introduction  of  evidence 
from  other  sources.  Her  life  was  traced  from 
her  Infancy  in  attempts  to  discredit  her,  and 
especially  her  conduct  in  reference  to  appel- 
lant prior  to  the  alleged  rai)e.  Appellant 
himself  toolc  the  stand  and  testified  to  acts 
of  Intimacy  between  himself  and  tbe  prosecu- 
trix prior  to  the  alleged  rape,  and  sought  to 
sustain  this  by  the  testimony  of  witnesses  to 
the  effect  that  she  was  encouraging  blm  as 
far  as  the  outside  world  could  ascertain  in 
his  attentions  to  her.  This  latter  fact  became 
a  critical  issue  in  the  case,  because  It  was  a 
fact  on  the  trial  that  be  (appellant)  had  been 
accompanying  her  on  several  occasions,  and 
she  testified  that  he  was  forcing  himself  upon 
her,  and  that  she  Insultingly  rejected  his  at- 
tentions and  tried  to  prevent  them  and  advis- 
ed with  some  of  her  friends  In  regard  to  It — 
among  others,  the  principal  of  the  school  In 
which  she  was  a  teacher,  John  Asberry,  and 
a  Baptist  minister  named  George  Harrla  It 
may  be  stated.  In  a  general  way,  that  the 
whole  case  was  a  running  fight  over  tbe  life, 
acts,  conduct,  and  character  of  the  prosecu- 
trix, as  before  stated,  from  her  Infancy  up  to 
tbe  time  of  the  alleged  rape,  and  in  this  cmi- 
nection  she  proved  an  exceptionally  fine  char- 
acter and  reputation,  both  among  her  own 
race  or  color  and  among  the  white  people  who 
bad  known  and  observed  her.  She  was  a 
teacher  in  a  public  school  in  Toakum,  the 
trustees  of  which  school  were  white  men  who 
had  employed  her  as  such  teacher.  The  tes- 
timony covered  such  a  wide  range  of  time, 
acts,  conduct,  life,  and  character  that  It  would 
seem  that  almost  any  sort  of  evidence  that 
bad  any  relevancy  to  her  life,  character,  and 
conduct  would  have  been  admissible  as 
against  the  testimony  which  sought  to  break 
that  life  and  character  down.  As  this  matter 
is  presented,  we  are  of  (pinion  this  evidence 
was  admissible. 

It  is  contended  that  tbe  verdict  of  the  Jury 
Is  not  supported  by  the  facts.  We  are  of 
opinion  that  it  la.    In  the  evening  prior  to  the 


night  of  the  alleged  rape,  aroellant  had  gone 
to  the  house  where  prosecutrix  resided  and 
where  she  was  alone.  She  insisted  upon  ills 
leaving,  that  she  had  matters  to  attend  to 
that  required  her  time,  and  that  his  attm- 
tlons  to  her  were  repulsive;  but  he  persisted 
In  staying,  and  did  remain  until  after  dark 
and  in  a  way  compelled  her  to  stay,  and  after 
dark  he  accomplished  his  purpose.  Prosecu- 
trix wa£  a  small  woman  and  anything  but 
robust.  She  Immediately,  when  appellant  left 
after  accomplishing  his  purpose,  went  to  the 
residence  where  her  friends  Noah  Klein  and 
wife  lived  and  made  complaint  Tbe  arrest 
followed  sliortly  afterward.  Appellant's  con- 
tention was  that  she  willingly  consented  to 
the  act  of  intercourse,  and  had  had  inter- 
course with  him  on  previous  occasions.  A 
phj-slclan.  Dr.  Godwin,  on  the  following  morn- 
ing made  an  examination  of  the  prosecutrix, 
and  found  her  private  parts  bruised  and  in- 
flamed and  very  sore.  He  said,  among  other 
things,  that  great  force  had  been  used  in 
the  penetration,  and  that,  in  his  Judgment,  it 
was  the  first  time  that  such  thing  bad  occur- 
red. He  goes  into  detail  in  regard  to  tbe 
manner  of  his  examination  and  his  discov- 
eries ;  the  Indications  to  hia  mind  as  a  physi- 
cian sustaining  his  conclusions  In  regard  to 
tbe  matter.  It  is  in  evidence  that  the  girl 
sufTered  greatly  during  the  night  after  tbe 
Intercourse.  Without  reviewing  the  testimony 
of  the  girl  as  to  how  he  worried  her  down 
until  she  was  unable  to  resist  his  superior 
physical  strength,  and  his  threat  to  kill  her 
If  she  made  any  outcry  or  subsequent  com- 
plaint, and  her  statement  that  she  fought  him 
as  best  she  could  In  her  exhausted  condition. 
we  are  of  opinion  the  evidence  fully  warrants 
the  finding  of  the  Jury  that  this  was  a  case 
of  rape  by  force  and  threats.  Appellant's 
testimony  Is  to  the  effect  that  his  attentions 
to  prosecutrix  were  with  her  approbation, 
and  that  the  Intercourse  was  bad  with  her 
consent  This  was  denied  most  strenuouBly 
by  her  in  every  respect  Sustaining  her  upon 
two  propositions,  as  to  the  want  of  consent 
and  force  used,  in  so  far,  at  least,  as  the  pene- 
tration and  the  mannw  of  It  was  concerned, 
the  physician  who  made  the  examination 
elMws  that  there  was  unusual  force  used  Is 
tbe  penetration,  and  that  an  examination  of 
her  the  following  morning  led  him  to  form 
tbe  expert  opinion  that  the  force  was  onnaual 
and  sucb  as  would  occur  nnd^  circumstan- 
ces where  the  woman  did  not  consent;  but 
he  farther  states  that  her  physical  condition 
was  rather  abnormally  weak,  and  showed  a 
want  of  even  ordinary  dev^opment  for  a 
grown  woman  at  her  age,  both  in  regard  tJ> 
her  sexual  organs  and  other  physical  develop- 
ments. For  Instance,  be  states  that  her  1^ 
from  the  hip  down  was  not  larger  than  the 
arm  of  a  developed  man,  and  the  facts  all 
show  that  she  was  a  small  woman,  weighing 
anywhere  from  90  to  100  pounds,  and  in  deli- 
cate health. 
Tbe  Jury  foimd  tbe  evidence  of  the  girt 
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and  BTipportlttK  facts  to  be  trne.  The  testi- 
mony was  of  a  revolttng  nature,  and  from 
the  state's  standpoint  makes  a  clear  case  of 
rai>e  by  force  and  threats.  The  Jury  saw 
proper  to  Inflict  the  most  severe  penalty 
known  to  the  law,  and  no  sufScIent  legal  rea- 
son is  shown,  in  our  opinion,  why  this  cou- 
Tlctlon  should  be  set  aside. 
The  judgment  Is  therefore  affirmed. 

HENDESISON,  J^  absent. 


JBTER  T.  STATB. 
(Court  of  Oriminal  A^eals  of  Texas.    Dec  4, 

1.  SsDircnoN— BYiniDNaB— ADinssiBii.Trr. 

Id  a  seduction  trial,  it  was  improper  to  ex- 
dude  testimony  showing  that  prosecutrix's  sis- 
ter's reputation  for  chastity  was  bad,  and  had 
been  for  two  or  three  years,  and  that  witness 
knew  of  her  unchaste  acts,  where  the  sisters  re- 
sided with  their  father,  and  habitually  went  to 
social  gatherings  together  unattended,  and  would 
return  accompanied  by  young  men. 

2.  WiTNESSKs— Cboss-Exavination. 

In  a  seduction  trial,  defendant  could  show 
on  cross-examining  state's  witness,  who  testified 
that  prosecutrix's  reputation  for  chastity  was 
good,  that  witness  had  stated  to  another  that 
prosecutrix's  sistMr's  reputation  was  bad.  where 
the  sisters  resided  with  their  father,  and  habit- 
ually went  to  social  gatherings  unattended,  and 
returned  accompcmled  by  young  men. 
8.  SAira  — CoKTKADicTina    Own    Witness  — 

SOSFBIBX. 

Where  a  party  is  surprised  by  the  hurtful 
answer  of  a  witness,  and  when  he  is  led  to 
belieye  by  the  witness  that  it  would  be  favorable, 
be  miQr  contradict  such  witness ;  and  where,  in  a 
■eduction  trial,  a  witness  testifying  for  defend- 
ant stated  that  prosecutrix's  reputation  for  chas- 
tity was  good,  defendant's  counsel  could  ask  her 
if  she  had  not  stated  to  them  that  she  knew 
prosecutrix's  reputation  was  bad,  that  witness 
and  her  deceaeea  brother  had  often  talked  about 
it  and  deplored  the  fact,  and  that  prosecutrix's 
^niily  had  become  offended  because  they  remon- 
strated with  prosecutrix  about  her  conduct  with 
young  men. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Di^. 
vol.  50,  Witnesses,  K  1094-1100.] 

Aj>peal  from  District  Court,  Van  Zandt 
Coimty ;  R.  W.  Simpson,  Judge; 

Frank  Jeter  was  convicted  of  seduction, 
and  be  appeals.    Reversed  and  remanded. 

Lively  ft  Stanford,  for  appellant  F.  J. 
HcOord,  Asst  Atty.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  sednctioo.  The  state  relied  upon  the  tes- 
timony of  the  alleged  seduced  female,  Ella 
Taylor,  for  evidence  to  sustain  the  conviction, 
with  whatever  corroboration  is  shown. 

Ella  Taylor,  the  prosecutrix,  testifies  that 
sbe  and  appellant  had  been  engaged  for  some 
time  at  the  time  of  the  first  act  of  sexnal 
Intercourse  between  herself  and  appellant; 
tbat  his  solicitations  continued  through  a 
space  of  about  nine  months  before  she  finally 
yielded  to  his  importunities ;  that  it  occurred 
one  night  while  returning  from  a  party ;  that 
the  first  act  of  Intercooise  occurred  in  Sep- 


tember, 1906,  and  continued  until  some  tbns 
In  December,  1806;  that  her  child  was  born 
on  October  17,  1906.  She  further  testified: 
"Defendant  did  not  take  me  to  the  party.  B« 
hardly  ever  came  to  oar  house  to  take  me 
anywhere,  but  would  accompany  me  home 
from  places."  She  further  testified  tbat  sbe 
and  her  sister  would  usually  go  bef(H«  nlgbt 
to  these  gatherings,  and  some  of  tbe  young 
men  would  accompany  them  home.  Her  fa- 
ther testified  that  appellant  visited  his  daugh- 
ter at  his  house;  that  he  did  not  come  often  to 
see  her,  but  would  come  home  with  her  from 
gatherings.  It  seems  to  be  a  conceded  fact 
that  appellant  and  other  yonng  men  who  wait- 
ed upon  the  prosecutrix  and  her  older  sister 
seldom  visited  them  at  their  father's  resi- 
dence, where  they  lived;  that  they  would  go 
to  the  gatherhigs  of  people  In  the  neighbor- 
hood, and  yoimg  men  would  accompany  them 
home  from  such  gatherings.  Hie  evidence  is 
directly  conflicting  as  to  the  reputation  of 
prosecutrix ;  some  of  the  witnesses  giving  her 
a  good  reputation  for  chastity,  while  others 
stated  It  was  bad.  Appellant  testified  that 
he  was  never  engaged  to  the  prosecutrix,  but 
tbat  be  had  intercourse  with  her  during  the 
fall  of  1905,  and  that  he  had  not  had  Inter- 
course with  her  any  time  during  the  year  of 
1906.  So  it  may  be  taken  as  a  fact  testified 
by  both  sides  that  the  intercourse  between 
appellant  and  prosecutrix  ceased  some  time 
during  the  month  of  December,  1905,  and  it 
Is  an  unquestioned  fact  tbat  tbe  prosecutrix's 
child  was  bom  (»  tbe  17th  day  of  October, 
1906,  or  in  tbe  neighborhood  of  10  months 
after  tbese  acts  of  intercourse  ceased  between 
the  parties. 

Just  prior  to  tbeir  act  of  first  intercourse, 
appellant  wrote  a  letter  to  prosecutrix,  sub- 
stantially as  follows:  "Ella,  you  have  re- 
fused to  do  what  I  want  yon  to  do.  This 
proves  that  you  do  not  care  anything  for  me. 
So  I  don't  suppose  there  is  any  use  of  my 
going  with  you  any  more."  The  following  Is 
the  prosecutrix's  reply:  "Mr.  Frank  Jeter — 
Dear  Old  Boy:  Frank,  you  said,  when  I  de- 
cided to  do  what  you  said,  for  me  to  let  you 
know.  So  I  thought  I  would  write  and  tell 
you  that  I  will  when  you  get  ready.  I  couldn't 
get  a  chance  to  tell  yon  yesterday.  I  had 
rather  you  wait  until  about  Sunday  night 
If  I  could  get  to  talk  to  you,  l  would  tell  you 
wby  I  want  you  to  wait  until  then.  I  wish 
you  would  come  and  carry  me  to  singing'  Sun- 
day evening,  and  we  wouldn't  come  home  till 
Just  before  daylight,  if  you  think  it  would 
take  you  that  long.  Tell  me  one  night  this 
week  if  you  think  you  can  come  Sunday  even- 
ing, so  I  can  iron  my  (other)  corset  cover.  I 
hope  yon  will  come,  sweety.  I  sure  do  want 
to  kiss  you.  I  never  do  get  to  kiss  nobody 
but  you.  Excuse  bad  writing.  I  wrote  this 
and  nursed  Vernon  at  the  same  time.  Didn't 
I  have  a  big  Job.  Tour  truest  lover,  Ella. 
S.  W.  A.  K."  There  are  some  letters  intro- 
duced, written  by  appellant  to  tbe  prosecu- 
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trix  Bubeequent  to  the  birth  of  the  child,  In- 
dlcatlug  an  anxiety  on  his  part  to  see  the 
child  and  have  a  picture  of  it  on  a  stamp, 
•o  that  be  could  carry  it  In  his  watch.  One 
of  the  letters  acknowledge  the  receipt  of  the 
picture,  In  which  he  states  that  the  picture  of 
the  child  has  none  of  the  Jeter  family  re- 
semblance. There  are  some  Intimations  in  the 
letters  that  prosecutrix  wanted  appellant  to 
do  something,  which  be  declined  cm  the  ground 
that  she  and  her  family  were  trying  to  trap 
him. 

Dr.  Bell,  at  the  Instigation,  perhaps,  of  ap- 
pellant, and  with  the  consent  of  the  prosecu- 
trix, examined  her  ia  July,  1908,  and  ascer- 
tained the  fact  that  she  was  about  fire  months 
advanced  In  pregnancy.  While  they  were  to- 
gether, and  during  a  conversation  between 
herself  and  Dr.  Bell,  she  asserted  that  appel- 
lant was  the  father  of  her  prospective  child, 
but  denied  any  engagement  betweoi  them. 
Dr.  Bell  was  used  as  a  state's  witness.  His 
conversaticm  In  regard  to  this  phase  of  the 
case  is  as  follows:  "Yes,  In  the  conversation 
I  talked  with  her,  and  I  was  sorry  for  her, 
and  asked  her  who  was  responsible  for  her 
condition,  and  she  said  it  was  Frank  Jeter. 
Then  I  asked  her  why  she  alk>wed  him  to  do 
it,  and  if  they  were  engaged,  and  If  Frank 
had  promised  to  marry  her,  and  she  said  that 
he  had  not  promised  to  marry  her,  that  they 
were  not  engaged,  but  that  she  Just  loved  him 
so."  This  witness  was  one  of  tliose  who  tes- 
tified tc  her  bad  reputation  for  chastity.  Her 
condition  became  known  in  the  community 
shortly  after  this  examination  by  Dr.  Bell. 
The  father  of  prosecutrix  testified  that,  when 
Ella  informed  him  of  her  condition  and  the 
circumstances  of  It,  he  and  his  son  and  son- 
in-law  went  to  'Squire  Jordan,  justice  of 
the  peace,  and  made  a  complaint,  and  had  ap- 
pellant arrested  for  rape  on  his  daughter. 
When  the  grand  Jury  met,  however,  the  In- 
dictment In  this  case  for  seduction  was  found. 
This,  perhaps.  Is  a  sufficient  statement  of  the 
case  to  bring  in  review  the  questions  pre- 
sented. 

Harper  testified  for  the  state,  among  other 
things,  to  the  good  reputation  for  chastity  of 
the  prosecutrix.  A  bill  of  exceptions  is  sign- 
ed by  the  court  showing  this  condition  In  re- 
gard to  this  witness'  testimony:  That  he 
would  have  on  cross-examination  testified  that 
the  general  reputation  of  the  sister  of  prose- 
cutrix for  chastity,  with  whom  E9ia  Taylor 
lived  and  associated,  was  bad,  and  had  been 
bad  for  two  or  three  years  before  this  trouble 
came  up,  and  that  witness  knew  of  his  own 
knowledge  of  her  unchaste  acts.  This  testi- 
mony was  excluded.  The  court  would  not 
even  permit  counsel  for  appellant  to  make  any 
statement  aa  to  why  said  testimony  was  ma- 
terial or  wtxat  witness  would  testify.  The 
court  qualifies  the  bill  as  follows:  "The  sis- 
ter of  prosecutrix,  whose  reputation  was  In- 
quired about,  lived  with  her  father  and  moth- 
er (and  tho  testimony  so  showed  without  con- 


tradiction). The  prosecutrix  also  lived  there, 
and  the  court  being  of  the  opinion  that  a  girl 
of  prosecutrix's  age  was  not  compelled  to 
abandon  her  home,  nor  were  the  father  and 
mother  c(»npelled  to  ostracize  one  wayward 
daughter,  lu  order  to  avoid  an  aspersion  upon 
the  character  of  another,  and  therefore  sus- 
tained the  objection." 

Another  bill  in  regard  to  this  same  witness 
in  substance  is  as  follows:  That  Harper  was 
the  third  witness  for  the  state,  and  testified 
that  he  Iinew  the  general  reputation  of  the 
prosecutrix  for  chastity,  and  that  it  was  good. 
He  was  then  asked  by  the  defendant  if  he  had 
a  conversation  with  Bud  Jeter,  on  his  gallery 
at  Elm  Otove^  before  this  trouble  came  up, 
in  which  he  stated  that  the  reputation  of  the 
Taylor  girls  for  chastity,  meaning  Ella  and 
her  older  sister,  living  with  her  In  her  father's 
family,  was  bad.  The  witness  answered  that 
he  had  the  conversation  at  the  time  and  place 
mentioned,  and  that  lie  only  stated  that  the 
reputation  of  the  older  sister  of  prosecutrix 
was  bad.  On  motion  of  the  district  attorney, 
and  over  appellant's  protest,  the  coiurt  with- 
drew the  answer  from  the  Jury,  and  instruct- 
ed them  not  to  consider  It  as  evidence.  Coun- 
sel protested  against  the  action  of  the  courtt 
and  offered  to  submit  an  authority  to  the 
court  in  support  of  tlie  admissibility  of  said 
testimony,  and  the  court  stated  In  the  hear- 
ing of  the  Jury  that  he  did  not  care  to  hear 
from  counsel  on  any  authority  on  that  point, 
to  which  action  of  the  court  in  excluding  said 
testimony  of  the  witness  Harper  from  the 
Jury  and  refusing  to  permit  def«idant  to  at- 
tempt to  show  the  admissibility  of  said  evi- 
dence, the  defendant  then  and  there  excepted, 
etc 

In  regard  to  the  first  bill  of  exceptions,  we 
are  of  opinion  that  it  was  admissible.  The 
facts  show  that  the  older  sister  had  a  bad 
reputation,  and  that  she  and  the  prosecutrix 
resided  at  the  residence  of  their  father.  It 
further  shows  that  they  were  in  the  habit  of 
going  to  social  gatherings  in  the  neighborhood 
unattended  by  any  male  friend,  but  on  their 
return  from  these  gatherings  the  young  men 
would  attend  them  home.  See  Caviness  v. 
State,  42  Tex.  Or.  B.  420,  60  S.  W.  555.  In 
the  Oavlness  Case  it  was  proposed  to  be 
shown  that  the  prosecutrix  lived  at  the  same 
bouse  and  associated  with  her  two  sisters 
and  niece,  that  they  were  women  of  bad  repu- 
tation, and  that  they  were  delivered  of  ille- 
gitimate children.  On  objection  of  the  state 
this  testimony  was  excluded.  It  was  offered 
as  tending  to  prove  the  real  character  of  the 
seduced  female.  The  prosecutrix  in  that  case 
was  delivered  of  a  full-developed  child  in 
February,  1900.  The  court  said  In  that  case: 
"If  she  was  an  associate  of  these  women  at 
the  time  indicated,  it  would  be  a  fact  tending 
to  show  her  character  for  want  of  virtue  and 
chastity."  See,  also,  Mrous  v.  State,  SI  Tex. 
Cr.  B.  597,  21  S.  W.  764,  37  Am.  St  Bep.  834. 
It  was  held  in  that  case  the  evidence  should 
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have  gone  to  the  Jury.  We  think  under  this 
aatborlty  this  testimony  shonld  hare  gone  to 
the  Jury.  The  Judge,  rejecting  the  testimony, 
•eema  to  have  thought,  because  they  were  liv- 
ing In  the  same  honse  and  under  their  fa> 
ttaer'a  roof,  that  the  fact  that  prosecutrix  as- 
sociated with  her  sister  of  bad  reputation 
should  not  be  used  against  prosecutrix,  and 
he  further  seems  to  ha-^e  conceived  the  Idea 
that  to  have  so  ruled  would  have  required 
the  father  to  ostracize  his  daughter  from 
hone.  We  do  not  understand  what  this  has 
to  do  with  the  admission  or  rejection  of  tes- 
timony that  proves  or  tends  to  prove  a  legiti- 
mate fact  Of  course,  the  father  was  not  re- 
quired to  drive  bis  children  from  home,  even 
if  they  were  shown  to  be  absolutely  aban- 
doned. He  was  not  required  to  drive  prose- 
cutrix from  his  home,  or  in  any  way  ostra- 
clze  lier  after  her  shame  had  been  known  and 
the  child  born ;  but  there  would  be  no  ques- 
tion that  the  fact  she  gave  birth  to  the  child 
would  be  legitimate  testimony,  even  though 
the  father  was  not  required  to  ostracize  her. 
The  evidence  seems  to  be  conceded — proved, 
at  least,  by  the  state's  testimony — that  the 
young  men  seldom  came  to  the  house  to  visit 
the  girls,  but  that  they  would  go  to  parties 
and  social  gatherings  unattended,  except  in 
company  with  each  other,  but  that  young 
men  would  accompany  them  home.  They 
seldom  went  to  visit  the  prosecutrix  at  the 
residence  of  their  father.  This  testimony  was 
admissible. 

In  regard  to  the  second  bill,  It  is  shown 
tliat  evidence  was  introduced  throngh  the 
witness  Harper  that  be  had  stated  to  Bud 
Jeter  that  the  reputation  of  the  older  girl, 
proeecntrlx's  sister,  was  bad,  limiting  bis 
statement  of  bad  reputation  alone  to  the  old- 
er sister.  The  court  withdrew  the  answer 
of  the  witness,  and  instructed  the  Jury  not 
to  consider  it,  and  for  the  same  reason  stated 
by  the  court  for  the  rejection  of  the  testimony 
In  the  bill  above  discussed.  We  think  this 
testimony  was  properly  admitted  and  ought 
not  to  have  been  withdrawn. 

The  witness  Mrs.  Lydia  Norrls  testified 
that  she  was  an  aunt  of  the  prosecutrix,  and 
bad  known  her  all  her  life.  She  was  then 
asked  by  appellant  If  she  knew  the  prosecu- 
trix's general  reputation  for  chastity  prior  to 
the  time  of  her  connection  with  this  case. 
The  witness  answered:  "I  never  heard  her 
reputation  for  chastity  discussed  before  then." 
She  was  then  asked  by  defendant  If  she  bad 
not  stated  to  Lively  &  Stanford  that  morning 
In  their  office  that  she  did  know  the  reputa- 
tion of  BUa  Taylor  for  chastity  in  the  com- 
munity in  which  she  was  living,  and  that  for 
chastity  It  was  bad,  and  that  witness  and 
ber  brother,  Isaac  Taylor,  now  deceased,  had 
often  talked  about  It  and  deplored  that  fact ; 
that  Ella  Taylor's  family  had  become  offend- 
ed at  them  because  they  had  remonstrated 
■with  her  about  her  conduct  with  young  men. 
It  seems  that  Mrs.  Norrls  was  a  witness  for 
tbe  defendant,  and  was  placed  on  the  stand 


to  prove  the  bad  reputation  of  the  prosecu- 
trix for  chastity,  and  they  alleged  surprise  at 
her  answer,  and  they  Insisted  that  they  should 
be  permitted  to  refresh  her  memory  by  said 
conversation  and  explain  their  reason  for 
putting  the  witness  on  the  stand,  and,  if  she 
insisted  upon  her  answer  as  given,  they 
should  be  permitted  to  contradict  her.  The 
court  refused  to  permit  her  to  answer  the 
question.  Upon  another  trial  this  testimony 
should  he  admitted,  if  the  matter  presents 
itself  in  the  same  way  as  it  does  in  this  rec- 
ord. Where  a  party  Is  surprised  by  the  an- 
swer of  a  witness,  which  answer  Is  hurtful 
to  him,  and  when  he  is  led  to  believe  by  the 
witness  that  It  would  be  favorable,  under  our 
statute  he  has  a  right  to  contradict  even  bis 
own  witness. 

Exception  was  reserved  to  the  court's 
charge,  and  special  Instructions  requested, 
but  refused.  The  court,  in  a  general  way, 
charged  the  Jnry  that  before  they  could  con- 
vict they  must  find  from  the  evidence  that 
the  act  of  Intercourse  occurred  alone  by 
means  of  a  promise  to  many,  and  then  gave 
the  following  charge:  "If  you  find  the  de- 
fendant had  carnal  knowledge  of  Ella  Taylor, 
and  that  defendant  had  promised  to  marry 
said  Ella  Taylor,  yet  If  you  find  that  Ella 
Taylor  was  moved  to  submit  ber  person  to 
the  carnal  embrace  of  defendant  through  any 
other  Inducement  than  a  promise  to  marry 
her  made  by  the  defendant,  or  If  you  have  a 
reasonable  doubt  as  to  whether  her  consent 
to  the  carnal  knowledge  was  given  alone  and 
in  good  faith  relying  upon  a  promise  to  mar- 
ry her,  you  must  acquit"  And,  further :  "If 
you  find  that  prosecntrlz  was  moved  to  sub- 
mit to  carnal  intercourse  through  lust  or  a 
desire  to  get  defendant  to  continue  his  visits 
to  her,  and  not  alone  on  an  unconditional 
promise  to  marry  In  good  faith  relied  upon 
by  prosecutrix,  or  if  you  have  a  reasonable 
doubt  as  to  whether  she  was  moved  to  con- 
sent through  motives  other  than  a  promise 
to  marry,  you  will  acquit"  Perhaps,  under 
the  facts  of  this  case,  this  charge  was  suffi- 
cient The  requested  instructions  were  rath- 
er an  amplification  of  the  charges  above  men- 
tioned. The  testimony  of  prosecutrix  along 
this  line  is  about  as  follows:  "He  said  that 
all  young  folks  that  were  engaged  did  that 
way.  He  told  me  that  he  would  marry  me 
if  be  ruined  me,  and  that  he  would  marry  me 
anyway."  The  testimony  rather  indicates, 
from  the  letter  written  by  appellant  to  prose- 
cutrix and  ber  reply,  that,  if  there  had  been 
any  engagement  It  was  terminated,  as  ap- 
pellant had  written  her  there  was  no  use  in 
his  paying  ber  any  furtber  attention  unless 
she  would  do  what  he  wanted.  Her  reply 
would  indicate,  as  copied  heretofore,  that  she 
also  understood  the  condition  of  affairs,  and 
Informed  him  of  the  fact  that  she  was  ready 
to  comply,  and  would  remain  with  blm  dur- 
ing the  night  if  It  would  take  him  that  long 
to  get  ready. 

It  is  shown  by  testimony  for.  appellant  that 
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prosecatrlz  was  seen  In  the  act  of  seznal  In- 
tercourse with  one  Jack  Craft,  and  there  is 
testimony  tending  to  show,  also,  that  she  was 
Intimate  with  Tom  Reed,  and  that  Tom  Reed 
was  the  father  of  her  child,  and  that  he  had 
had  Intercourse  with  her  during  the  month  of 
January,  1906.  If  her  testimony  Is  true,  and 
in  this  she  Is  corroborated  by  appellant,  that 
no  act  of  Intercourse  had  occurred  between 
them  after  some  time  during  the  month  of 
December,  1905,  it  would  seem  to  be  practical- 
ly impossible  for  appellant  to  hare  been  the 
father  of  her  fully  developed  child  bom  on  the 
17th  day  of  October,  1906.  It  would  be  a 
very  unusual  occurrence,  doubtless,  for  a  wo- 
man to  be  pregnant  about  10  months  with  her 
first  child,  or  even  any  subsequent  children, 
If  the  testimony  of  physicians  as  to  the  law 
of  gestation  Is  to  be  credited.  Upon  another 
trial  we  believe  the  court's  charge  should  be 
perhaps  a  little  more  full  at  this  point  The 
case  of  Nolen  v.  State,  88  S.  W.  242,  13  Tex. 
Ot  Rep.  735,  was  reversed  because  of  the 
failure  to  give  the  charge  written  practically 
as  appellant's  special  charges  are  written. 
Upon  another  trial,  however,  the  chaif^  can 
be  more  directly  applied  to  the  facts. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 

HENDERSON,   J.,   absent 


JOHNSON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

AniuALS— LooAi.  Oftiom  Stock  Law— Bixo- 

TIONS. 

Where  accused  was  charged  with  permit- 
ting his  bogs  to  run  at  large  in  a  subdivision  of 
a  county  aUeged  to  have  voted  in  force  the  Btock 
law  in  existence  in  1893,  and  the  evidence  show- 
ed that  if  such  law  was  ever  adopted  it  was  in 
1893,  while  the  law  making  it  a  penal  offense 
to  permit  hogs  to  run  at  large  in  a  subdivision 
of  uie  county  which  had  voted  the  law  in  force, 
did  not  take  effect  until  August,  1897,  there 
was  no  law  in  effect  in  such  county  justifying 
defendant's  conviction  of  an  offense  in  permit- 
ting his  hogs  to  run  at  large. 

Appeal  from  Montgomery  County  Court; 
S.  A.  McCall,  Judge. 

Charles  Johnson  was  convicted  of  unlaw- 
fully and  willfully  permitting  his  hogs  to  run 
at  large  in  a  subdivision  of  Montgomery 
county,  Tex.,  and  he  appeals.  Reversed  and 
remanded. 

F.  McDonald,  for  appellant  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
unlawfully  and  wliifuliy  permitting  his  hogs 
to  run  at  large  in  a  subdivision  in  Mont- 
gomery county,  Tex.,  which  had  theretofore 
adopted  the  local  option  stock  law,  and  his 
punishment  assessed  at  a  fine  of  $5. 

Bill  of  exceptions  No.  15  shows  that  appel- 
lant asked  the  court  to  charge  the  Jury  as 
follows:    "She   complaint   and   information 


charges  the  defendant  with  unlawfully  and 
willfully  permitting  his  bogs  to  run  at  large 
In  a  subdivision  of  the  county  which  is  al- 
leged to  have  adopted  and  voted  said  lavr 
into  existence  In  the  year  A.  D.  1893,  and 
the  evidence  adduced  on  the  trial  of  this 
cause  shows  that,  if  such  law  was  ever 
adopted  and  voted  Into  existence  in  said  sub- 
division of  Montgomery  county,  Tex.,  it  was 
done  in  the  year  A.  D.  1893;  that  the  law 
making  it  a  penal  (rffense  to  permit  hogs« 
sheep,  and  goats  to  run  at  large  in  a  county 
or  subdivision  thereof  which  had  adopted 
and  voted  said  law  into  existence  did  not  go 
Into  effect  until  August,  A.  D.  1897;  and 
that  the  freeholders  and  qualified  voters  of 
such  subdivision  of  the  county  never  voted 
on  and  adopted  and  carried  said  law  as  it 
existed — ^that  is,  with  a  penal  penalty  at- 
tached thereto.  Therefore  there  is  no  law 
to  stistain  a  conviction  of  defendant  in  this 
case,  and  you  will  acquit  him."  This  exact 
question  was  decided  in  favor  of  the  ac- 
curacy of  said  charge  in  the  case  of  McBl- 
roy  V.  State,  39  Tex.  Cr.  R.  529,  47  S.  W. 
869.  It  follows,  therefore,  that  the  court  er- 
red In  refusing  said  charge. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 

HENDERSON,  J.,  absent 


MDRDOCK  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dee.  11, 

1.  iNDlCTlfENT— DUPLIOITT. 

Pen.  Code  1895,  art  856,  provides  that  if 
any  person  by  assault  or  violence  or  by  putting 
in  fear  shall  fraudulently  take  from  another  any 
property  with  intent  to  appropriate  the  same  to 
his  own  use,  he  shall  be  punished,  etc.,  and  that 
when  a  firearm  or  other  deadly  weapon  is  used, 
the  punishment  sliali  be  death  or  confinement, 
etc.  An  indictment  charged  that  defendant 
made  an  assault  on  the  person  of  another,  and 
by  such  assault  and  violence  and  putting  in 
fear  and  by  using  and  exhibiting  a  pistol  fraud- 
ulently took  from  such  person  the  property 
therein  described.  Held,  tba.t  the  indictment 
was  void  for' duplicity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  S§  375-- 
394.] 

2.  JuBT— Waivbb  of  Tbiai.  by  Spkciai.  Vk- 
Nras. 

Where  one  of  defendant's  attorneys,  some 
time  before  the  trial,  stated  to  the  court  that 
he  did  not  wish  at  that  time  to  call  for  a  special 
venire,  and  the  court  stated  that  he  should  ei- 
ther call  for  the  special  venire  then  or  the  court 
would  consider  it  waived,  and  that  the  speciai 
venire  would  not  be  ordered,  there  was  no  waiv- 
er of  the  right  to  be  tried  by  a  special  venire. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Jury,  {{  810-^2.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; M.  E.  Smith,  Judge. 

J.  H.  Murdock  was  convicted  \mder  Pau 
Code  1805,  art.  856,  providing  that  If  any 
person  by  assault  or  violence,  or  by  putting 
ta  fear  of  life  or  bodily  lojury,  shall  fraudu- 
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lently  take  from  the  person  of  another  any 
property  with  Intent  to  appropriate  the  same 
to  his  own  use,  be  shall  be  punished,  etc., 
and  he  appeals.  Rerersed,  and  prosecution 
ordered  dismissed. 

Back,  Oummings,  Doyle  &  Bouldln,  for  ap- 
pellant F.  J.  McC!ord,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  ArUde  856  of  the  Penal 
Code  of  1895  reads  as  follows:  "If  any  per- 
son by  assault  or  violence  or  by  putting  in 
fear  of  life  or  bodily  injury  shall  fraudu- 
lently take  from  the  person  or  possession  of 
another  any  properly  with  int«it  to  appro- 
ivlate  the  same  to  his  own  use,  he  shall  be 
punished  by  confinement  in  the  penitentiary 
for  life,  or  for  a  term  of  not  less  ttian  five 
years;  and  when  a  firearm  or  other  deadly 
weapon  is  used  or  exhibited  in  the  conmiis- 
sion  of  the  ofTense,  the  punishment  shall  be 
death  or  by  confinement  in  the  penitentiary 
for  any  term  not  less  than  five  years."  The 
charging  part  of  the  indictment  is  "that  J. 
H.  Murdock,  alias  Dutch  Murdock,  alias  B. 
Amos,  in  the  county  of  Tarrant,"  etc.,  "did 
unlawfully  and  willfully  make  an  assault 
apon  the  person  of  M.  T.  Tierce,  and  then  and 
there  by  said  assault  and  by  violence  to  tlie 
said  M.  T.  Tierce,  and  by  putting  the  said 
M.  T.  Tierce  In  fear  of  his  life  and  bodily 
injury,  and  then  and  there  by  using  and  ex- 
hibiting .1  firearm,  to  wit,  a  pistol,  did  then 
and  there  fraudulently  take  from  the  person 
and  possession  and  without  the  consent  and 
agabist  the  will  of  the  said  M.  T.  Tierce  $3.95 
In  money,  of  the  value  of  13.95,  one  watch, 
of  the  value  of  $20,"  etc. 

It  is  contended  by  proper  motion  that  this 
indictment  Is  invalid  and  duplicltous.  In  that 
it  charges  two  distinct  offenses  In  the  same 
count.  We  are  of  opinion  that  the  position  is 
-well  taken.  The  statute  quoted  prescribes  a 
punishment  for  robbery  by  assault  or  vio- 
lence, or  by  putting  in  fear  of  life  or  bodily 
Injury,  by  confinement  in  the  penitentiary 
for  life  or  any  term  of  years  not  less  than 
five.  The  same  statute  prescribes  a  punish- 
ment, where  firearms  or  other  deadly  weap- 
ons are  used  or  exhibited,  by  death  or  con- 
finement in  the  penitentiary  for  any  term  of 
years  not  less  than  fiva  Under  the  first  sec- 
tion of  the  statute  the  case  would  be  bailable 
and  noncapital.  Under  the  second  clause  of 
the  statute,  the  case  could  be  nonballable  and  ■ 
a  capital  offense.  So  we  have  Included  in  the 
same  count,  and  It  is  the  only  count  in  the 
Indictment,  two  offenses,  one  noncapital  and 
the  other  capital.  The  question  of  duplicity 
and  the  effect  of  duplicltous  pleading  has 
been  the  subject  of  a  great  deal  of  discussion. 
In  the  Goorts  much  has  been  written  and  said 
on  the  question.  Where  the  offense,  as  in  the 
first  part  of  the  quoted  statute,  can  be  com- 
mitted by  one  of  the  different  means  therein 
specified,  it  may  be  singly  charged,  or  all  the 
means  may  t>e  charged  conjunctively;  the 
punishment  In  any  event  being  the  same. 


Bnt  where  the  offenses  are  different,  with 
different  Ingredients  or  different  punishments, 
a  different  rule  applies.  In  Helueman's  Case, 
22  Tex.  App.  44,  2  S.  W.  619,  the  question 
was  decided.  In  that  case  appellant  was 
charged  with  embezzlement  The  allegations 
were,  substantially,  that  Heineman  was  the 
agent  of  Parker  and  that  by  virtue  of  his 
agency  there  came  into  his  possession  a 
horse,  a  gun,  of  the  value  of  $10,  and  a  pis- 
tol, of  the  value  of  $10,  all  being  the  proper- 
ty of  Parker,  and  that  the  defendant  fraudu- 
lently embezzled  the  property.  Etzception 
was  raised  upon  the  same  ground  as  here. 
The  court  said:  "We  are  of  opinion  that  the 
indictment  is  duplicltous,  and  that  it  was  er- 
ror to  overrule  the  defendant's  exceptions  to 
it  'A  count  in  an  Indictment  which  charges 
two  distinct  offenses  is  bad.'  Whart  Crlm. 
PI.  &  Prac.  J  243;  1  Blsh.  Or.  Proc.  |  432. 
By  our  statute  embezzlement  is  punishable 
as  theft  Pen.  Code  1805>  art  786.  Theft  of 
a  horse  is  punishable  by  confinement  In  the 
penitentiary  not  less  than  5  nor  more  than 
15  years.  Pen.  Code  1805,  art.  746.  Theft 
of  property  of  the  value  of  $20  or  over  is  pun- 
ishable by  confinement  in  the  penitentiary 
not  less  than  2  nor  more  than  10  years.  Pen. 
Gode  1885,  art  735.  It  is  clear  that  these 
two  kinds  of  theft  constitute  separate  and 
distinct  felonies,  to  which  are  attached  dif- 
ferent penalties.  They  cannot,  therefore,  be 
charged  in  one  and  the  same  count  without 
rendering  the  Indictment  duplicltous.  An  ex- 
ception to  this  rule  Is  In  the  case  of  burglary 
and  theft,  which  may  be  charged  In  the  same 
count  Turner  v.  State,  22  Tex.  App.  42,  2 
8.  W.  619."  In  22  Tex.  App.  page  441,  2 
S.  W.  640,  Is  found  Hickman's  Case.  The  in- 
dictment In  the  latter  case  charged  appellant 
with  fraudulently  taking  from  Wamlca,  who 
was  holding  the  property  for  Kuykendall,  a 
horse,  worth  $50,  a  saddle,  bridle,  and  blan- 
ket which  was  the  property  of  Warnica: 
that  the  saddle  was  worth  at  oae  time  $20 
and  the  blanket  and  bridle  $2  each;  and  It 
further  charged  that  all  of  them  were  token 
at  one  and  the  same  time  and  carried  away 
by  Hickman.  Hickman's  as  well  as  Heine- 
man's  Case  contains  one  count,  and  both 
charged  two  distinct  felonies,  with  different 
penalties.  The  court  held  that,  this  being  the 
case,  the  motion  In  arrest  of  Judgment  was 
well  taken.  For  further  collation  of  authori- 
ties see  White's  Ann.  Code  Cr.  Proc.  §  383. 
The  authorities  in  this  state  all  seem  to  sus- 
tain this  proposition.  If  the  punishment  for 
the  use  of  a  firearm  was  the  same  as  that  for 
violence  or  assault  or  putting  in  fear  of  bodi- 
ly injury  or  life,  this  exception  would  not  be 
well  taken,  perhaps;  but  the  statute  was 
amended  first  in  1883  and  again  In  1895.  Tlie 
latter  enhanced  the  punishment  for  robbery 
from  life  sentence  to  death  penalty  where 
firearms  or  other  deadly  weapons  were  used 
or  exhibited.  By  this  act  of  the  Legislature 
we  have  different  offenses  in  regard  to  rob- 
bery. 
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There  la  another  question  that  would  re- 
Qulre  a  reversaJ  of  the  Judgment,  to  wit,  the 
failure  of  the  court  to  permit  appellant  to 
be  tried  by  a  Jury  selected  from  a  special 
venire.  There  Is  a  good  deal  of  testimony  in 
regard  to  this  question,  set  out  In  the  bill  of 
exceptions,  bearing  upon  the  question  of 
waiver;  but,  as  we  understand  the  matter, 
there  was  no  waiver.  It  is  clear  that  appel- 
lant did  not  waive  his  right  to  be  tried  by  a 
special  venire,  and  this  is  not  controverted. 
The  point  of  controversy  arises  over  the  fact 
that  one  of  appellant's  attorneys,  when  call- 
ed upon  by  the  court  some  time  previous  to 
the  date  of  trial  In  regard  to  this  matter, 
stated  that  be  did  not  wish  at  that  time  to 
rail  for  a  special  venire,  and  a  statement 
from  the  court  in  substance,  as  we  under- 
stand the  facts,  that  be  would  either  call  for 
the  special  venire  then  or  the  court  would 
consider  it  waived,  and  that  the  special  ve- 
nire would  not  be  ordered.  The  court  cannot 
waive  a  special  venire  for  a  party  charged 
with  a  capital  offense.  We,  however,  do  not 
care  to  go  Into  a  discussion  of  this  matter 
further  than  as  above  stated,  as  it  will  not 
arise  upon  another  trial. 

Because  the  Indictment  Is  invalid  and  du- 
plicitous,  the  judgment  Is  reversed,  and  the 
prosecution  Is  ordered  dismissed. 

HENDERSON,  J.,  absent 


WALKER  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.    Dee.  18^ 

1.  Intoxicating  Liquoss  —  Looai.  Option  — 
Obdek 

SaylW  Ann.  Civ.  St  1897,  art.  8391,  pro- 
vides that  the  county  court's  order  declaring  the 
result  of  a  local  option  election  and  prohitnting 
the  sale  of  liquors  sliall  be  published  for  four 
successive  weeks  or  posted,  the  fact  of  publica- 
tion to  be  entered  "by  the  county  judge''  on  the 
minutes  of  a  commissioners'  court,  and  that  the 
entry  or  a  copy  thereof,  certified  under  the  hand 
and  seal  of  the  cleric,  shall  be  sufficient  prima 
facie  evidence  of  the  fact  of  publication.  Held, 
that  so  much  of  a  certificate  as  recited  that  the 
election  was  legallv  held,  and  that^  a  majority 
of  the  votes  being  tor  prohibition,  it  was  deciar- 
•ed  that  local  option  should  be  in  effect  within 
the  county,  was  not  a  proper  part  thereof. 

2.  Sahb— Cebtificats  or  Judge. 

In  a  prosecution  tor  violating  the  local 
option  law,  the  fact  that  a  certificate  of  publi- 
cation of  the  result  of  the  local  option  election, 
offered  in  evidence,  erroneously  declared  that 
the  election  was  legally  held,  and  that,  as  a 
majority  of  the  votes  were  for  probtbliion,  it 
was  declared  that  local  option  should  be  in  ef- 
fect in  the  county,  was  not  prejudicial  to  defend- 
ant; such  recital  being  a  mere  repetition  of 
what  had  in  fact  l>een  rlone. 

3.  Saub  —  Obdib  or  Publication  —  Execu- 
tion. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art  3391, 
providing  that  the  fact  of  publication  of  an 
order  putting  local  option  in  force  in  a  county 
shall  be  entered  by  tiie  county  judge  on  the  min- 
utes of  the  commissioners'  court,  such  entry 
need  not  be  made  by  the  county  judge  himself; 
it  Iwing  sufficient  that  be  cause  the  entry  to  be 
mads  while  acting  In  his  official  capacity. 


4.  Same— Saije»— What  Cowsmtuteb. 

Where  one  receives  whislty  by  express  C.  O. 
D.,  and  tak^  money  from  a  third  person,  de- 
livering to  him  certain  portions  of  the  whlsliy 
for  the  money  previously  advanced,  such  facts 
constitute  a  sale  of  the  whisky  in  violation  of 
the  local  option  law. 

{Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  29,  IntoxicaUng  Liqurars,  t(  159-162.] 
6.  Same— Intent. 

Where  defendant's  acts  constituted  a  sale 
of  whisky  in  violation  of  the  local  option  law, 
the  court  properly  refused  to  charge  that  if  de- 
fendant let  prosecutor  have  the  whisky  as  al- 
leged, but  in  doing  so  did  not  intend  to  sell  it, 
or  if  the  Jury  had  a  reasonable  doubt  as  to 
whether  he  intended  to  sell  tbe  whisky,  he  must 
be  acquitted,  was  prc^erly  refused. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  29,  Intoxicating  Uquors,  {{  161,  835.] 

Appeal  from  Upshur  County  Court;  Albert 
Maberry,  Judge. 

JeCT  Walker  was  convicted  of  violating  ttao 
local  option  law,  and  he  appeals.    Affirmed. 

Warren  &  Brlggs,  for  appellant  F.  J.  Me- 
Cord,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  AppeUant  was  convicted  for 
violating  the  tocal  option  law,  and  his  pun> 
ishment  assessed  at  a  fine  of  $25  and  20  days' 
confinement  in  tbe  county  JalL 

Appellant's  first  ground  of  tbe  motion  for 
a  new  trial  complains  that  the  court  erred  In 
failing  to  qnasb  the  indictment  nie  Indlcfr' 
ment  Is  in  tbe  usual  form,  as  has  been  held 
on  varloos  occasioBS  by  this  court 

The  sbttb  grotmd  of  the  motion  complains- 
that  tbe  court  erred  in  permitting  to  be  In* 
troduced  the  certificate  of  the  county  Judge  to- 
tbe  effect  that  the  order  declaring  the  result 
of  the  election  had  been  published,  first,  be- 
cause there  la  no  allegation  In  the  Indictment 
to  authorise  such  evidence;  second,  the  coun- 
ty Judge  did  not  enter  said  certificate  on  the 
minutes  of  the  commissioners'  court,  but  that 
said  certificate  was  made  out  by  tbe  county 
Judge,  whidi  was  filed  by  the  county  clerk, 
and  by  him  recorded  in  the  minutes  of  the 
commissioners'  court;  third,  because  the  cer- 
tificate of  the  county  Judge  does  not  show 
that  the  order  declaring  the  result  of  the 
election  was  published  by  the  county  Judge- 
of  Upshur  county,  or  by  his  order;  fourth, 
because  the  certificate  shows  tbe  commission- 
ers' court  published  the  result;  fifth,  because 
the  certificate  certifies  that  the  election  was 
legally  held,  and  that  tbe  order  declaring  the 
result  of  the  election  was  made  by  the  com- 
missioners' court,  and  that  local  option  Is  in 
effect,  all  of  which  la  unauthorised  by  law 
and  is  prejudicial  to  the  defendant  The  or- 
der in  question  is  as  follows: 

"I,  M.  B.  Brlggs,  county  Judge  of  Upshur 
county,  Texas,  do  hereby  certify  that  on  the 
29th  day  of  August,  A.  D.  1903,  an  election 
In  accordance  with  the  laws  of  the  state  of 
Texas  was  held  under  and  by  virtue  of  an  or- 
der of  the  commissioners'  court  ot  Upshur 
county,  Texas,  beretofi»e  duly  made  and  pub- 
lished, to  determine  whether  or  not  the  sale 
of  Intoxicating  liquors  shalt  be  prohibited. 
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within  the  limits  of  Upshnr  county,  Texas; 
and  thereupon  the  commlssioDers'  court  of 
TJpshur  county,  Texas,  on  S^tember  9,  1903, 
did  pass  and  publish  an  order  declaring  the 
result  of  said  election  pTOhiblting  the  sale 
of  intoxicating  liquors  within  the  limits  of 
said  Upshur  county,  Texas,  and  thereafter, 
to  wit,  the  11th,  18tb,  and  25th  days  of  Sep- 
tember, A.  D.  1906,  and  the  2d  and  9th  days 
of  Octctber,  1903,  said  order  was  duly  pub- 
lished in  the  Seardillght,  a  newi^wper  of  gear 
end  circulation,  published  in  Gilmer,  Upshnr 
county,  Texas,  said  order  having  been  duly 
published  as  required  by  law  and  in  conform- 
ity therewith,  said  election  was  legally  held 
In  UjMhur  county,  and,  a  majority  of  the 
TOtes  being  for  prohibition,  it  was  declared 
that  local  t^tlon  should  be  in  effect  in  said 
Upshur  coimty,  Texas,  and  thereafter  the 
sale  of  intcalcatlng  liquors  shall  be  prohibited 
-In  said  Upshur  county,  Texas.  Therefore,  in 
accordance  with  said  ord«r,  I  declare  pro- 
hibition in  full  force. and  effect  in  Up^ur 
county,  Texas,  after  October  10, 1903.  To  all 
of  which  witness  my  official  signature  this  the 
10th  day.  of  October,  1903.  M.  B.  Briggs, 
<3ounty  Judge,  UpSbur  County,  Texas. 

"Filed  this  October  10,  A.  D.  190B,  at  10 
o'clock  a.  m.  J.  W.  Wall,  County  cleric,  Up- 
shur County,  Tex." 

Article  8391  of  Sayles'  Ann.  CIt.  St  1897, 
authorizing  the  above  certificate,  reeds  as  fol- 
lows: "The  order  of  court  declaring  tlie 
result  and  prohibiting  the  sale  of  such  liquors 
shall  be  published  for  four  successiTe  weeks 
In  some  Bewspai)er  published  in  the  county 
wherein  such  election  has  been  held,  which 
newspaper  shall  be  sheeted  by  the  county 
judge  for  ibat  purpose.  If  there  is  no  news- 
paper published  in  the  county,  then  the  coun- 
ty todge  shall  cause  puhUcatlon  to  be  made 
by  iKHting  copies  of  said  order  at  three  public 
places  within  the  prescribed  limits  for  the 
aforesaid  length  of  time.  The  fact  of  publi- 
cation tn  either  mode  shall  be  entered  by  the 
cotmty  Judge  on  the  minutes  of  the  commis- 
sioners' court  And  oitry  thus  made,  or  a 
copy  thereof  certified  under  the  hand  and 
seal  of  the  clerk  of  the  county  court  shall  be 
held  sufficient  prima  fade  evidence  of  such 
fact  of  publication."  The  order  Is  merely 
evidenoe  of  the  fact  of  publication  for  the 
time  required  by  law,  and,  therefore,  any 
other  statements  by  the  county  Judge  In  a 
certificate  would  not  be  admissible  as  evi- 
dence and  ought  not  to  be  contained  in  the 
certificate.  Therefore  that  i>ortlon  of  the 
certificate  which  certifies  that  "the  election 
was  legally  held,  and,  a  majority  of  the  votes 
being  for  prohibition,  it  was  declared  that 
local  option  eiuM  be  in  effect  in  said  Upshur 
county,  Texas,"  ought  not  to  have  been  placed 
In  said  certificate;  but,  in  the  light  of  this 
record,  this  was  merely  a  bare  repetition  of 
what  had  been  done,  and  could  not  have  in- 
jured appellant 

The  only  other  question  we  deem  necessary 
to  review  is  whether  oriuot  the  county  Judge 


could  write  out. the  certificate,  or  dictate  same 
and  have  the  clerk  copy  the  same  upon  the 
minutes  of  the  commissioners'  court  We 
hold  that  he  could.  The  mere  fact  that  the 
clerk  did  the  manual  labor  of  transcribing 
the  order  upon  the  minutes  either  from  the 
copy  furnished  by  the  county  Judge,  or  wrote 
the  order  upon  the  minutes  under  dictation  of 
the  county  Judge,  there  being  no  question  or 
cavil  over  the  fact  that  the  county  Judge  was 
directing  the  entry  of  the  certificate,  would 
not  vitiate  the  certificate.  There  could  be  no 
merit  In  the  Insistence  that  the  county  Judge 
should,  with  his  own  hand,  write  the  cer- 
tificate upon  the  minutes,  unless  the  merit 
lay  in  the  fact  that  everybody  knew  the  hand- 
writing of  the  county  Judge.  The  pith  and 
point  of  the  whole  matter  lies  In  the  fact 
that  In  the  official  capacity  the  certificate  Is 
entered  or  caused  to  be  entered  by  the  man 
who  is  acting  county  Judge  at  the  time  it  is 
necessary  to  make  the  certificate.  We  have 
held  that  any  county  Judge  can  make  the  cer- 
tificate, whether  he  be  the  one  that  presided 
over  the  commissioners'  court  at  the  time  the 
election  was  held  or  not.  See  Crockett  v. 
State,  40  Tex.  Cr.  R.  173,  49  a  W.  892.  If 
any  county  Judge  can  entei*  the  order,  as  held 
in  the  above-cited  case,  then  certainly  there 
is  no  merit  In  the  contention  that  the  county 
Judge  lias  to  enter  the  order  with  his  own 
hand.  We  accordingly  hold  that  the  certifi- 
cate was  sufficient 

Appellant  requested  the  court  to  give  the 
following  charge:  "I  diarge  yon  that  there 
can  be  no  crime  without  a  criminal  intent 
and  in  this  case,  if  you  should  find  that  the 
defendant  let  the  witness  Bd  Hltt  have  the 
whisky  as  alleged,  if  he  did  so,  but  that  In 
doing  80  he  did  not  Intend  to  sell  the  whisky, 
then  you  must  acquit  the  defendant,  or,  if  you 
have  a  reasonable  doubt  as  to  whether  he  In- 
tended to  sell  the  whisky,  you  must  acquit" 
Appellant  also  requested  the  following  charge: 
"If  you  should  find  that  the  defendant  or- 
dered one  gallon  of  whisky  to  be  sent  to  him 
at  Settle,  Texas,  C.  O.  D.,  and  that  be  or- 
dered same  in  good  faith  for  medical  purposes 
only,  and  shall  further  find  that  thereafter 
and  before  said  whisky  was  delivered  the 
witness  Ed  Hitt  offered  to  go  in  with  him  and 
take  one  quart  of  the  whisky,  to  which  the 
defendant  agreed,  and  said  Hitt  gave  him  $1. 
being  one-quarter  of  the  price  of  said  gallon 
of  whisky,  and  that  the  defendant  took  said 
whisky  from  the  express  office,  and  Ed  Hltt 
to(&  one  quart  of  same,  and  shall  further 
find  that  the  defendant  did  not  intend  to 
•ell  to  said  Hltt  said  quart  of  whisky,  and 
did  not  believe  that  said  facts  constitute  a 
sale,  then  you  must  acquit  him."  Neither  of 
these  charges  are  correct  in  .this  case,  and 
the  court  did  not  err  In  refusing  same.  We 
have  frequently  held  that  where  one  re- 
ceives whisky  by  express  C.  O.  D.,  and  takes 
money  from  a  third  party,  delivering  said 
third  party  certain  portions  of  the  whisky 
for  the  money  theretofore  advanced,  these 
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facts  constitute  a  sale  of  whisky  In  violation 
of  tbe  local  option  law.  See  Treadawayv. 
State,  42  Tex.  Cr.  R.  466,  62  S.  W.  574,  2  Tex. 
Ct  Hep.  415,  Ashley  v.  State,  40  Tex.  Cr.  R. 
471,  80  S.  W.  1016,  and  Hlllard  t.  State,  87 
S.  W.  821, 13  Tex.  Ot  Rep.  B20. 

This,  we  think,  disposes  of  all  appellant's 
contentions  that  we  deem  necessary  to  re- 
view. There  was  no  error  in  the  court  giving 
the  additional  charge  complained  of,  since  the 
same  presents  the  converse  of  the  proposi- 
tion contained  in  the  last  above  cited  special 
charges. 

Finding  no  error  In  the.  record,  tbe  Judg^ 
mrait  Is  affirmed. 

H£1NDERS0N,  J.,  absent 


DODSON  V.  STATB. 
(Court  of  Criminal  Appeals  ot  Texas.    Dec.  11, 

OKoartAL  £>;&w  —  Conduct   of   Tbial— Rx- 
STRAiNT  or  Accused's  Witness. 

One  W.,  arrested  with  accused  on  a  cbarKS 
of  robbery,  was  discharged  oy  a  Justioe  of  the 
peace  for  want  of  evidence,  and  suiweguently 
two  grand  juries  refused  to  indict  him,  though 
one  of  them  indicted  accused.  Upon  the  trial 
of  accused  W.  was  brought  under  process  from 
another  county,  where  be  lived,  as  a  witness  for 
accused,  whereupon  he  was  again  arrested  on 
a  second  complaint  for  the  same  offense.  On 
accused  insisting  that  he  was  virtually  deprived 
of  W.'s  testimony,  the  court  entered  an  order 
releasing  W.  from  the  complaint  on  condition 
that  be  would  testify  to  the  truth;  but  be  was 
kept  practically  under  arrest  until  the  conclusion 
of  the  trial.  Held,  that  accused  was  entitled  to 
the  testimony  of  thie  witness,  uninfluenced  by  the 
fear  of  subsequent  arrest  for  the  oSense,  and 
his  arrest  and  custody  deprived  accused  of  a  fair 
trial. 

Appeal  from  District  Court,  Williamson 
County ;  Victor  L.  Brooks,  Judge. 

Sam  Dodson  was  convicted  of  robbery,  and 
appeals.    Reversed  and  remanded. 

H.  N.  Graves,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  A  history  of  the  case 
in  substance  is  that  In  the  early  part  of  De- 
cember, 1906,  a  Mexican  was  alleged  to  have 
been  robbed  at  the  railroad  station  known 
as  Ooupland,  in  Williamson  county.  Appel- 
lant and  Sylvester  Webster  were  arrested, 
charged  with  the  robbery,  and  had  an  ex- 
amining trial  before  the  Justice  of  the  peace 
in  the  town  of  Taylor  In  said  county.  Tbe 
Mexican  testifled  before  the  Justice  of  tbe 
peace;  his  testimony  being  somewhat  differ- 
ent from  that  given  by  him  on  the  final  trial 
of  appellant  The  Justice  of  the  peace,  after 
hearing  the  facts,  held  appellant  to  ball, 
discharging  Webster.  The  grand  Jury  met 
for  the  following  January  term  of  the  dis- 
trict court  of  Williamson  county,  and  on  or 
about  the  16th  of  that  month  returned  a 
bill  of  Indlctdient  against  appellant  for  the 
alleged  robbery,  refusing  to  indict  Webster. 
At  tbe  July  term,  1907,  the  appellant's  case 


came  up  for  trlaL  Webster  was  brought 
from  De  Witt  county,  where  he  lived  and 
was  raised,  under  process,  as  a  witness  for 
appellant  reaching  Georgetown,  where  the 
court  was  in  session,  on  the  morning  of  July 
22d  about  3  or  4  o'clock.  By  11  o'clock  of  the 
same  morning  he  had  been  arrested  on  a 
complaint  charging  him  with  the  same  rot>- 
bery.  When  the  case  was  called  for  trial, 
Webster  and  the  appellant  were  brought 
from  Jail,  and  It  was  insisted  by  appellant 
that  he  was  virtnally  deprived  of  the  testi- 
mony of  Webster.  The  court  then  entered 
an  order  releasing  Webster  from  the  com- 
plaint charged,  on  condition  that  he  would 
In  the  case  swear  the  truth,  or  give  his  tes- 
timony truthfully.  This  order  was  altered 
of  record.  This  occurred  oa  the  23d,  tbe 
day  upon  which  appellant  was  placed  upon 
trial.  As  we  gather  from  the  facts,  the  wit- 
ness Webster  was  seated  in  the  courtroom. 
by  the  side  of  appellant  and  kept  practically 
under  arrest  during  {be  trial.  During  tbe 
trial  another  cbarge  was  filed  against  Web- 
ster, charging  him  with  tbe  same  robbery, 
and,  as  soon  ar  the  Jury  was  retired  to  con- 
sider their  verdict  In  appellant^s  case,  Web- 
ster was  retained  In  custody,  but  the  war- 
rant not  served  upon  him  until  tbe  verdict 
had  been  returned  into  court  though  tbe 
sheriff,  in  fact  did  hold  him  under  arrest 
There  is  a  line  of  cases  construing  oar 
statute,  which  authorizes  the  state,  with  the 
permission  of  the  trial  Judge,  to  make  a 
trade  or  contract  with  a  party  who  is  Joint- 
ly held  with  tbe  party  on  trial  to  use  his 
testimony  against  the  party  on  trial,  and 
thus  exonerate  from  farther  prosecution  tbe 
party  so  testifying.  Camron  ▼.  State,  32  Tex. 
Cr.  R.  180,  22  8.  W.  682,  40  Am.  St  Rep. 
763.  The  Camron  Case  has  been  followed 
in  subsequent  cases  as  being  correct  It  bas 
not  been  called  to  our  attention.  If  It  bas 
been  held,  that  a  case  could  be  dismissed 
against  a  party  where  he  testifled  for  tbe 
defendant  In  fact  the  statute  says  parties 
held  for  the  same  transaction  shall  not  tes- 
tify for  each  other.  We  are  not  aware  of 
any  authority  In  the  district  Judge  to  ren- 
der immune  from  punishment  a  party  testi- 
fying for  a  codefendant  Any  milng  of  the 
court  In  this  respect  would  have  no  force  or 
legal  efficacy.  Now,  recurring  to  the  condi- 
tion of  the  case  at  the  time  of  the  trial,  we 
find  that  Webster  had  been  arrested  as  a 
principal  with  appellant  in  the  robbery.  The 
justice  of  the  peace  examined  Into  the  case 
and  discharged  him  for  want  of  testimony, 
and  two  grand  Juries  had  refused  to  indict 
although  one  did  indict  appellant  on  tbe 
same  facts.  As  soon  as  Webster  was  brou^t 
to  the  court  as  a  witness  for  appellant  be 
was  at  once  arrested  on  a  second  complaint 
This  arrest  did  not  come  within  the  law  of 
severance,  for  it  would  necessarily  work  a 
continuance  of  appellant's  case  if  a  sever- 
ance  occurred,  because,  being  a  felony,  he 
could  not  be  tried,  lexcept  upon  an  lodlct- 
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ment,  and  no  Indictment  conid  be  returned 
until  January,  1908,  the  grand  jury  for  the 
July  term  of  the  district  court  having  been 
discharged.  These  occurrences  placed  appel- 
lant in  the  attitude  of  having  his  witness 
arrested  after  he  had  been  once  discharged, 
and  an  Indictment  twice  ignored  by  the 
grand  Jury,  and,  the  court  not  being  able  to 
grant  a  severance,  appellant  had  been  de- 
prived of  the  testimony  of  his  witness.  Wher- 
ever, to  avoid  the  law  of  severance,  the  state 
should  dismiss  a  case  against  a  codefendant, 
with  a  guaranty  of  Immunity  or  further 
prosecution,  the  party  on  trial  is  entitled  to 
the  testimony  of  the  witness  uninfluenced 
by  the  fear  of  subsequent  arrest  for  that 
offense.  Without  going  Into  an  elaboration 
of  this  idea,  we  are  of  opinion  that  legal 
fairness  should  mark  all  this  character  of 
proceedings;  but  In  this  Instance  the  state 
liad  so  managed  the  arrest  of  Webster  that 
the  law  of  severance  could  not  obtain,  and  It 
was  sought  to  render  Webster  immune  only 
during  appellant's  trial.  In  the  first  place, 
this  character  of  proceedings  onght  not  to 
be  Indulged  under  the  circumstances  of  this 
case.  In  the  second  place,  Webster  ought 
not  to  have  been  arrested:  but,  if  he  was, 
then  It  should  have  been  so  done  as  not  to 
deprive  appellant  of  a  teir  trial.  In  Dough- 
ty's  Case,  18  Tex.  Cr.  App.  179,  51  Am. 
Rep.  303,  a  somewhat  analogous  question 
came  before  the  court  In  that  case  Burt 
and  Horn  bad  been  arrested  under  a  charge 
of  murder  in  El  Paso.  On  a  writ  of  habeas 
corpus  proceeding  they  were  discharged. 
Doughty  was  subsequently  indicted  by  the 
p-and  jury.  Burt  and  Horn  were  not.  The 
case  went  on  change  of  venue  to  Presidio 
county.  In  tlie  meantime  Burt  and  Horn 
bad  left  the  state,  and  their  depositions  had 
been  taken  in  appellant's  behalf,  and  an 
agreement  was  made  between  the  state  and 
appellant  in  writing  that  their  depositions 
could  be  used,  which  was  filed  among  the 
papers  of  the  case  on  the  22d  day  of  April. 
On  the  25th  of  the  same  month  the  grand 
Jury  of  Bl  Paso  county  presented  separate 
Indictments  against  Burt  and  Horn,  charg- 
ing them  with  the  same  murder  with  which 
Doughty 'was  charged.  When  the  case  was 
brought  to  trial  in  Presidio  county  against 
Doughty,  the  indictments  against  Burt  and 
Horn  were  Interposed  as  a  bar  to  the  use 
of  their  depositions.  The  trial  court  xiermit- 
tf>d  this  procedure,  and  this  court  reversed 
the  Judgment  While  the  Doughty  Case  Is 
not  directly  in  point  the  reasoning,  in  our 
judgment  is.  Among  other  things,  the  court 
said  in  Doughty's  Case  that  the  disqualifi- 
cation urged  against  the  admissibility  of 
the  depositions  of  Burt  and  Horn  was  by 
reason  of  the  act  of  the  prosecntion,  and 
the  drcnmstances  of  the  case  showed  prima 
fade,  in  the  Judgment  of  the  court  that 
Burt  and  Horn  were  not  indicted  In  good 
faith,  but  solely  for  the  purpose  of  depriving 
defendant  of  IJielr  testimony.    Here,  as  be- 


fore stated,  upon  a  trial  tlie  witness  Webster 
had  been  discharged  from  custody.  One 
grand  jury  had  refused  to  indict  on  the 
same  testimony  upon  which  tbej  indicted 
appellant  and  the  same  testimony  on  which 
the  examining  court  discharged  him.  An- 
other grand  Jury  had  failed  to  Indict,  and 
when  the  witness  was  brought  to  court  to 
testify  In  behalf  of  defendant  the  complaint 
was  filed,  and  it  would  seem  for  the  purpose 
of  preventing  him  from  testifying.  When 
this  case  was  called  to  the  attention  of  the 
court  he  granted  him  immunity  on  condition 
that  he  would  tell  the  truth,  and  Webster 
k^t  practically  under  arrest  until  the  con- 
clusion of  the  trial,  and  then  Incarcerated 
on  another  complaint  filed  while  appellant's 
trial  was  in  vogue.  Under  our  law  we  do 
not  believe  this  character  of  proceeding  Is 
Jostifled. 

'  There  Is  another  complaint  with  reference 
to  bringing  defendant  into  court  in  irons  and 
situating  him  for  some  hours  in  the  court- 
room in  this  manner.  Upon  another  trial 
this  will  not  occur. 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded. 

H&NDBRSON,  J.,  absent 


HALL  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 

1.  BcaOLABT  —  AOCOUPLICB— EVIDEKCB— SUT- 
nCIENCT.' 

evidence  held  not  to  sustain  a  conviction  as 
an  accomplice  to  a  burglary. 

2.  Cbimiral  Law — ^Accomplicb— Eviokncb. 

Where  one  is  charged  aa  an  accomplice  to 
a  crime,  to  justify  a  conviction,  it  mast  l>e  shown 
that  be  advised  and  agreed,  or  urged  the  parties, 
or  in  some  way  aided  them,  to  commit  the  crime, 
that  he  was  not  present  when  the  offense  was 
committed,  and  that  the  principals  committed 
the  crime. 
8.  Samb— Testimoht  or  Accompucb— Cobbob- 

OBATION.  . 

In  a  prosecution  for  being  an  accomplice  to 
a  crime,  where  the  state  relies  upon  the  testi- 
mony of  accomplices,  their  testimony  must  l>e 
corroborated,  not  only  as  to  the  fact  that  the 
principal  offense  was  committed,  bat  as  to  the 
fact  that  the  accused  brought  himself  within  the 
statute  by  his  advice  or  assistance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1124.] 

4.   SAMX— SUFFICIENCT. 

The  fact  that  a  burglary  is  conmiitted  does 
not  corroborate  the  alleged  burglar's  testimony 
that  one  accused  of  being  an  accomplice  advised 
the  commission  of  the  offense,  or  that  he  was  in 
any  way  connected  with  it ;  nor  is  it  sufficient 
proof,  as  against  the  accused,  that  the  alleged 
bui-glar  committed  the  burglary. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Crhninal  Law,  |  112iS ;  vol.  8,  Burglary, 

6.  Samb— New  Tbiai,— Misconduct  of  Jukt. 

On  a  motion  for  a  new  trial  of  one  diarged 
as  an  accomplice  to  a  burglary,  wiiich  resulted 
in  the  stealing  of  certain  liquor,  the  affidavits  of 
two  of  the  lurois  stated  that  the  jury,  after 
retiring,  discussed  the  probabilite  4bat  the,  ac- 
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cnsed  was  engBged  in  the  illegal  sals  of  liquor, 
and  his  general  reputation  as  a  violator  of  the 
local  option  law,  and  the  fact  that  his  wife 
failed  to  testify  in  his  behalf  during  the  trial; 
also  that  one  of  the  jurors  stated  that  when  he 
tirst  knew  accused  be  was  engaged  as  a  bar- 
tender at  a  certain  saloon.  HeU,  that  the  show- 
ing warranted  a  new  trial. 

Appeal  from  District  Court,  Haskell  Coun- 
ty; Cullen  O.  Hlgglns,  Judge. 

Qene  Hall  was  conylcted  as  an  accomplice 
to  a  burglary,  and  appeals.  Reversed  and 
remanded. 

W.  H.  Murchlaon,  Jas.  A.  Stepbens,  and  J. 
H.  MUam,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  prosecnt- 
ed  under  an  indictment  charging  him  as  an 
accomplice  to  the  burglary  of  the  depot  of 
the  Orient  Railway  Company  at  the  little 
village  of  Carney.  Two  errors  are  urged: 
First,  the  insufficiency  of  the  evidence;  sec- 
ond, the  misconduct  of  the  jury. 

Appellant  was  not  charged  as  a  principal, 
but  as  an  accomplice,  advising,  etc.,  those 
who  should  bare  burglarized  the  depot  The 
theory  of  the  state,  which  is  supported  by  the 
evidence.  Is  that  the  burglary  was  committed 
for  the  purpose  of  stealing  whisky  which  had 
been  shipped  in  over  the  railroad  by  the  ex- 
press company  consigned  to  different  parties 
at  Carney.  Local  option  was  in  vogue  in  this 
particular  section.  Some  of  the  whisky  was 
consigned  to  Gene  Hall  (appellant),  and  some 
to  other  parties.  The  two  witnesses  for  the 
state.  Hub  Speck  and  Claud  Hindes,  testified 
that  they  entered  this  house  and  took  oat 
some  whisky.  One  of  them  does  not  mention 
the  amount,  and  the  other  states  81  quarts. 
The  depot  agent  who  is  also  the  express 
agent,  testified  that  be  knew  86  quarts  were 
taken,  and  perhaps  more.  These  two  con- 
fessed burglars  turned  state's  evidence,  and 
testified,  among  other  things,  they  had  been 
drinlcing  that  night  had  gone  to  prayer  meet- 
ing, taking  some  girls,  returned  from  the 
meeting,  and  got  in  a  buggy;  that  they  had 
about  a  pint  Of  whisky,  and  it  was  nearly  ex- 
hausted, and  wanted  more  (these  were  boys, 
about  17  or  18  years  of  age) ;  that  in  search 
of  whisky  they  went  to  appellant's  house, 
and  be  was  absent;  that  they  drove  away 
hunting  appellant  Going  down  a  street  some 
distance  away  they  met  appellant,  and  said 
something  about  desiring  whisky.  He  in- 
formed them  that  he  did  not  have  any,  or 
very  little.  They  then  offered  him  a  drink 
out  of  what  they  bad  remaining  in  their  bot- 
tle. One  testified  that  he  declined  to  drink; 
the  other  that  he  accepted  and  did  drink. 
Appellant  mentioned  to  them  the  fact  that  be 
bad  some  whisky  in  the  depot  After  dis- 
cussing the  matter  a  little  while  they  say 
that  It  was  agreed  they  would  break  Into  the 
depot  and  get  the  whisky ;  that  they  went  to 
appellant's  house,  got  his  axe,  went  to  the 
depot  prized  up  a  window,  went  in,  got  some 
whisky,  and  carried  it  to  appellant's  houses 


that  it  was  put  away  there  in  the  upper  part 
of  his  bouse;  that  they  drank  imtil  youns 
Speck  became  very  drunk,  and  the  other  boy 
not  so  drunk.  Th^  got  in  their  buggy  and 
drove  around,  finally  going  to  Hindes'  house, 
where  they  went  to  bed.  From  the  evidence 
they  had  no  further  connection  with  the  whis- 
ky and  did  not  state  further  what  became 
of  It  They  never  received  any  more  of  it 
They  further  state  that  the  whisky  they 
brought  to  appellant's  house  was  put  up  over 
the  celling.  A  Bohemian,  Maturo  by  name, 
testified  that  he  was  at  appellant's  house  sub- 
sequent to  this  transaction,  and  appellant 
asked  him  to  take  a  drink ;  that  be  accepted ; 
that  appellant  got  a  bottle  from  over  the 
ceiling  from  which  they  drank.  The  burglary 
matter  was  mentioned.  Maturo  said  some- 
thing about  the  whlEdcy  being  taken,  or  the 
amount  of  it  and  appellant  remarked  that  it 
was  31  quarts.  On  another  occasion,  after 
appellant  had  been  indicted,  arrested,  and 
bad  given  bond,  be  made  a  statement  to  Hub 
Speck  that  he  (Hnb  Speck)  had  handed  him 
a  package,  and  that  be  bad  some  trouble  in 
giving  the  second  bond.  Appellant  proved 
an  alibi  to  the  effect  that  he  was  in  E[nox 
coimty,  at  another  town,  on  the  night  of  the 
burglary,  until  12  or  12:80  o'clock,  which  was 
some  hours  after  the  burglary  should  have 
occurred.  Appellant  also  introduced  evi- 
dence to  the  effect  that  one  of  the  witnesses. 
Hub  Speck,  bad  denied  appellant^s  partlci- 
pancy  in  the  matter  in  any  way.  This  per- 
baps  Is  a  sufficient  statement  In  regard  to 
the  sufficiency  of  the  evidence. 

We  are  of  opinion  that  appellant's  conten- 
tion is  correct;  that  the  testimony  does  not 
sustain  the  conviction.  Where  a  party  is 
charged  as  an  accomplice  to  a  crime,  there 
are  several  things  that  must  concur  In  order 
to  Justify  a  conviction:  First  that  he  advis- 
ed and  agreed,  or  urged  the  parties,  or  in 
some  way  aided  them,  to  commit  tiie  offense ; 
second,  that  be  was  not  present  when  the 
offense  was  committed;  third,  that  the  prin- 
cipals committed  the  crime.  In  other  words. 
It  is  In  the  nature  of  a  compound  offense: 
EHrst  he  must  have  done  those  things  de- 
nounced by  the  statute  in  bringing  about  a 
subsequent  offense;  and,  second,  that  that 
offense  must  be  consummated.  It  is  not  a 
violation  of  the  law  with  reference  to  the 
conviction  of  accomplices  that  he  simply  fur- 
nished the  means,  advised,  or  aided.  There 
would  be  no  offense,  unless  the  offense  In 
contemplation  was  subsequently  committed. 
Therefore,  whenever  the  state  relies  upon 
the  testlm<my  of  an  accomplice,  the  testimony 
must  not  only  be  corroborated  as  to  the 
fact  that  the  offense  was  committed,  but  most 
be  corroborated  with  equal  cogency  that  the 
party  accused  as  an  accomplice  brought  him- 
self within  the  purview  of  the  statute  In  bis 
advice  or  aasistance.  So  far  as  we  have 
been  able  to  ascertain,  the  cogency  of  the 
evidence  with  reference  to  the  fact  that  ap- 
pellant bad  advised  or  encouraged  or  aided  or 
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fnmlshed  the  means  by  which  Hub  Speck  and 
Cland  Hlndes  committed  the  burglary  to 
found  alone  in  their  testimony,  wherein,  In 
a  general  way,  It  to  made  to  appear  that 
lie  encouraged  them  to  commit  the  burglary 
and  they  used  his  axe,  with  bis  consent  or 
advice,  for  the  purpose  of  entering  the  house. 
If  there  is  a  fact  or  circumstance  outside 
of  their  testimony  in  regard  to  appellant  en- 
couraging them  in  any  way  to  commit  this 
offense,  before  it  was  committed,  we  have 
tailed  to  find  it  The  fact  that  the  burglary 
was  committed  Is  not  corroboration  of  the 
accomplices  that  appellant  advised  them  to 
commit  It  It  is  not  a  corroboration  of  them 
that  appellant  was  In  any  way  connected 
with  it  It  Is  not  sufficient  proof  that  they 
bnrglarlzed  the  house, '  when  used  against 
appellant  It  is  shown  that  wliisky  was  tak- 
en from  the  depot ;  but  outside  of  their  testi- 
mony, there  is  no  fact  that  shows  that  these 
boys  entered  the  bonse.  Nobody  ever  Identi- 
fied the  whisky  in  appellant's  possession,  and, 
if  they  had,  this  would  be  a  very  slight  cir- 
cumstance, if  in  fact  a  corroboration  at  all, 
as  to  prior  advice. 

But  be  that  as  It  may,  appellant  Is  shown 
to  have  gone  to  the  depot  the  morning  after 
the  burglary,  and  receipted  for  some  whisky, 
and  took  it  home.  This  is  testified  by  the 
depot  and  express  agent  It  to  shown  that 
he  put  this  whisky  over  bis  celling.  There 
were  12  quarts  of  this,  and  his  (appellant's) 
statement  to  the  witness  Maturo  was  that  he 
bad  gotten  this  whisky  with  which  he  treated 
Maturo  all  right  and  the  depot  agent  testi- 
fies that  he  had  receipted  for  it  and  taken 
It  out  of  the  express  office  the  day  after  the 
burglary.  This  was  before  he  treated  Ma- 
turo. It  is  shown  that  some  of  the  whisky 
stolen  from  the  depot  on  the  night  of  the 
burglary  was  consigned  to  appellant  E!ven 
If  appellant  had  been  charged  as  a  principal 
In  llie  case,  we  do  not  believe  there  would 
have  been  sufficient  corroboration  here  shown 
to  have  connected  him  with  it  In  that  capac- 
ity. Then,  to  restate.  In  order  to  convict  ap- 
pellant in  this  case,  the  accomplices  must  be 
corroborated,  first  as  to  the  fact  that  appel- 
lant advised  them  to  commit  the  burglary, 
and,  second,  that  he  was  connected  with  the 
burglary  they  perpetrated  by  reason  of  that 
advice,  etc.;  otherwise,  the  state  has  failed. 
It  may  be  stated  that  one  of  the  witnesses. 
Speck,  stated  he  was  testifying  for  the  state 
because  of  a  quickened  conscience;  that  It 
troubled  him  very  much  that  he  broke  Into 
the  bouse  and  took  the  whisky.  This  Is  some- 
times the  logic  of  the  party  who  turns  state's 
evidence.  The  other  witness,  HIndes,  states 
that  he  would  swear  as  he  did  swear  against 
appellant,  whether  it  was  true  or  false.  In 
order  to  save  himself  from  the  punishment 
for  burglary.  The  mission  of  appellant  at 
the  railroad  station  in  Knox  county  was 
shown  to  have  been  to  dispose  of  some  cotton. 


and,  farther,  to  make  arrangement  with  the 
witness  to  ship  him  some  organs  or  pianos, 
or  both,  the  witness  being  a  seller  of  those 
articles,  and  that  he  parted  company  with 
appellant  about  12  or  12:30  o'clodc  at  night 
in  Knox  county,  which  was  three  or  four 
miles  from  the  scene  of  the  alleged  burglary. 
The  burglary  occurred  some  hours  prior  to 
12  o'dod:.  We  therefore  are  of  (pinion  the 
evidence  is  not  sufficient 

The  other  ground,  to  wit  the  misconduct 
of  the  Jury,  we  think  equally  tenable.  The 
affidavit  of  two  of  the  Jurors  was  taken,  to 
wit  Gardner  and  Ellis.  Gardner  states  that 
after  they  liad  retired  to  consider  of  the  ver- 
dict tliey  discussed  the  probability  that  ap- 
pellant was  engaged  at  the  time  of  the  com- 
mission of  the  supposed  crime  in  the  sale  of 
whisky  at  Carney  in  violation  of  the  local  op- 
tion law  from  the  amount  of  whisky  that 
was  consigned  to  him  at  the  express  office, 
and  further,  it  was  said  in  the  presence  of  the 
Jury  that  appellant  when  the  speaker  first 
knew  him,  was  engaged  as  a  bartender  at  the 
Lone  Wolf  saloon,  which  was  a  saloon  out 
in  the  country  one  mile  from  Stamford,  but 
in  Haskell  county.  It  is  stated  in  tlie  mo- 
tion for  a  new  trial  that  this  saloon  had  a 
very  bad  reputation.  Ellis  was  foreman  of 
the  Jury,  and  he  states  that  after  they  had 
retired  to  consider  of  their  verdict  and  be- 
fore It  was  returned  into  court  that  the  gen- 
eral reputation  of  defendant  as  a  violator 
of  the  local  option  law  was  freely  discussed 
during  their  deliberations,  and  it  was  fur- 
ther discussed  that  the  defendant's  wife  fail- 
ed to  testify  in  his  behalf  during  the  trial. 
It  would  hardly  need  authority  at  this  late 
day  In  tbto  state  to  show  that  this  conduct 
required  a  new  trial  in  the  court  below,  and. 
In  the  absence  of  such  action  there,  a  reversal 
here.  It  would  hardly  be  contended  that  ap- 
pellant's general  reputation  as  a  violator  of 
the  local  option  law,  or  that  he  run  or  was 
bartender  of  a  saloon  heretofore,  would  be 
evidence  before  ttiat  Jury  on  a  charge  that 
he  was  an  accomplice  to  a  burglary;  much 
less  would  the  Jury  be  authorized  to  discuss 
this  in  their  retirement  Even  if  It  had  been 
admissible  evidence,  it  was  not  admitted,  and 
therefore  It  could  not  be  discussed  by  the 
Jury.  We  were  of  the  impression  that  the 
Constitution  guarantees  an  accused  party  the 
right  to  be  confronted  with  the  witnesses 
against  him  and  that  the  testimony  be  de- 
tailed before  a  Jury  upon  which  a  verdict  is 
to  be  predicated.  These  matters  were  dis- 
cussed in  the  Jury  room,  in  the  absence  of  the 
defendant  with  no  opportunity  to  meet  them, 
and  without  even  any  knowledge  of  the  fact 
that  such  matters  were  being  pressed  or  dto- 
cussed. 

Upon  both  grounds,  this  Judgment  to  re- 
versed, and  the  cause  is  remanded. 

HENDERSON,  J.,  absent 
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WABREN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

im.) 

1.  LABCENT— PKOSKCUTION  —  IRBTBUCTIONS  — > 
CONFDBINO  INBTBUCTIONB. 

In  a  prosecution  for  larceny  in  the  original 
taking  of  certain  cattle,  it  appeared  that  0.  waa 
authorized  to  take  up  certain  stray  cattle  and 
put  them  in  his  mother's  pasture,  and  that  ac- 
cused assisted  C.  in  driving  them  to  a  different 
pasture ;  but  accused  testified  that  he  did  not 
know  they  were  being  stolen,  that  C.  told  him 
he  thought  they  were  cattle  he  was  looking  for, 
and  that  he  was  authorized  to  handle  them. 
The  court  instructed  that,  while  a  necessary  ele- 
ment of  theft  is  a  want  of  the  consent  of  the 
owner  of  the  property  to  its  taking,  yet  the 
fact  that  the  owner  may  have  requested  one  to 
take  the  property  for  a  certain  purpose,  if  at 
the  very  time  it  is  taken  the  person  does  so 
with  the  fraudulent  intent  at  the  very  time  of 
taking  to  deprive  the  owner  of  the  value  of  the 
game  and  to  appropriate  it  to  the  use  or  benefit 
of  the  person  taking  the  same,  then  such  taking 
would  be  without  the  consent  of  the  owner; 
but,  whatever  may  have  been  the  intent  of  0.  in 
taking  the  cattle,  if  he  did  take  them,  still  the 
jury  must  acquit  defendant  unless  they  were 
taken  under  such  facts  as  constitute  theft  and 
defendant  Imew  these  facts  when  they  were  tak- 
en. Beld,  that  the  instruction  was  confusing 
and  contradictory  in  terms. 

2.  Same— FAiLttBE  to  Chaboe  Whole  Law. 

The  instruction  was  erroneous,  as  failing 
to  charge  the  whole  law,  in  that  it  failed  to 
charge  that,  if  the  original  taking  was  innocent, 
no  subsequent  appropriation  could  convert  the 
innocent  taking  into  theft. 

3.  Sams— TAKina— Intent  in  Takino. 

Whenever  property  comes  into  the  posses- 
sion of  a  party  by  lawful  means,  no  subsequent 
appropriation  of  It  can  be  theft,  under  an  in- 
dictment for  larceny  in  the  original  taking,  and 
in  order  to  convict  the  state  must  prove  beyond 
a  reasonable  doubt  that  the  original  taking  by 
accused  was  fraudulent;  hence,  in  a  prosecu- 
tion for  larceny  in  the  original  taking  of  certain 
cattle,  where  it  appeared  that  C.  had  been  au- 
thorized to  take  up  the  cattle,  which  had  stray- 
ed, and  put  them  in  his  mother's  pasture,  and 
that  C.  informed  accused  that  he  bad  a  right  to 
handle  the  cattle,  and  that  accused  assisted  G. 
in  driving  them  elsewhere,  if  accused  believed 
that  C.  bad  the  right  to  handle  the  cattle,  or 
If  C.  did  have  the  right  to  handle  them  and 
accused  believed  that  C.  had  such  a  right,  or  if 
C.  had  taken  up  the  cattle  with  the  original  in- 
tention of  placing  them  in  his  mother's  pasture, 
then  accused  would  not  be  guilty,  even  if  he  sub- 
sequently had  reason  to  believe  that  C  was  com- 
mitting theft  by  conversion  after  taking  them 
up. 

Appeal  from  District  Court,  Lavaca  Ooan- 
ty;  M.  Kennon,  Judge. 

Walter  Warren  was  convicted  of  larcoiy, 
and  appeals.    Reversed  and  remanded. 

See  106  S.  W.  817. 

r.  J.  McCord,  Asst  Atty.  Oen.,  for  tlie 
State. 

DAVIDSON,  P.  J.  Tbis  conviction  waa 
for  cattle  theft 

James  Volentine,  the  alleged  owner,  testi- 
fied to  want  of  consent,  ownership,  etc. 
Among  other  things  he  testified  that  his  son 
Doc  was  tielping  htm  attend  to  these  cat- 
tle and  assisted  bim  In  attending  to  every- 
thing, and  to  that  extent  was  in  charge  of 


the  cattle  by  bis  consent  and  authority.  H« 
further  shows  that  his  son  was  not  in  charga 
of  them  to  dispose  of,  but  testified  to  facts  i 
sufficiently  strong  to  show  that  he  recognized 
the  acta  of  {kls  son  In  referotce  to  them. 
Among  other  things,  he  testified  that  If  any 
of  them  were  gone,  and  he  wanted  8omelx>dy 
to  help  get  them  np.  Doc  had  authority  to 
employ  some  one ;  that  If  any  of  them  were 
gone,  and  anybody  helped  get  them,  lie  al- 
ways made  It  a  rule  to  pay  him  for  it  Doc 
Volentine  testified  that  he  knew  Will  Clark. 
and  also  Walter  Warren,  and  knew  the  cat- 
tle described  by  the  witnesses  in  the  case, 
running  on  Smothers  creek,  and  described 
the  cattle;  and  the  evidence  shows  that  these 
are  the  cattle  that  appellant  is  charged  with 
stealing.  His  testimony  in  this  respect  is  as 
follows:  "I  never  authorized  Will  Clark,  or 
defendant  to  handle  the  cattle  or  drive  them 
off.  Papa  had  some  cattle  out  down  there, 
and  I  found  part  of  them.  Th^  were  in 
Will  Clark's  mother's  pasture,  and  I  told 
him  to  look  out  for  the  balance  of  them,  and. 
If  he  found  them,  to  put  them  in  his  mother's 
pasture  until  I  got  them,  and  I  would  pay 
him  for  It"  He  also  testified  that  he  did 
not  authorize  Will  Clark  to  sell  or  to  do  any- 
thing with  these  cattle,  except  place  them  in 
the  pasture.  He  further  stated:  "Yes;  I 
told  Will  Clark  to. look  out  for  them,  and 
to  take  them  up  and  put  them  in  his  mother's 
pasture."  These  cattle  were  Identified  by 
these  witnesses  and  others  as  being  the  iden- 
tical cattle  alleged  in  the  indictment  Ap- 
pellant testified  that  In  the  summer  of  1906 
be  was  at  Will  Clark's  house,  and  left  there 
with  him  in  the  direction  of  Waelder.  En 
route,  on  Smothers  creek  they  foraid  some 
cattle,  the  other  side  of  Will  Clark's  bouse. 
A  portion  of  his  testimony  Is  as  follows: 
"We  were  riding  along,  and  saw  some  cattle, 
passed  them  a  little,  and  Will  Clark  said: 
'Hold  on  a  little!  I  think  there  are  some 
cattle  I  am  looking  out  for,  and  we  will  take 
them  along  if  you  have  some  place  yoa  can 
put  them.'  I  told  him  I  thought  I  did,  and 
we  took  them  on  np  with  us  and  put  them  In 
the  J.  R.  Davis  pasture."  On  cross-examina- 
tion by  the  state,  he  said:  "We  were  going  on 
up,  and  struck  these  cattle.  I  did  not  state 
anything  to  him  before  we  met  these  cattle. 
He  said  there  was  some  cattle  he  believed 
he  was  looking  out  for  and  was  authorized 
to  handle.  I  did  not  know  that  he  was  steal- 
ing them."  This  much  of  the  testimony  is  re- 
lated, because  It  t>ears  upon  an  alleged  oror 
In  the  charge^ 

The  court  charged  as  follows:  "You  are 
further  Instructed  that,  while  a  necessary 
element  In  the  crime  of  theft  is  the  want  of 
the  consent  of  the  owner  of  the  property  to 
Its  taking,  yet,  notwithstanding  the  fact  that 
the  owner  or  his  agent  may  have  requested 
a  party  to  take  the  property  for  a  certain 
purpose,  If  the  property  Is  taken  by  such 
party,  and  at  the  very  time  it  is  taken  the 
person  does  so,  not  for  the  purpose  of  dis- 
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posing  of  It  as  directed  by  tbe  owner  or  bla 
agent,  but  with  the  fraadulent  Intent  at  the 
very  time  of  tbe  taking  to  deprive  tbe  owner 
of  the  value  of  tbe  aame,  and  to  appropriate 
it  to  the  use  or  benefit  of  tbe  person  taking 
the  game,  then  sncb  taking  would  be  without 
the  consent  of  the  owner;  but,  whatever  may 
bare  been  tbe  intent  of  Clark  in  taking  the 
cattle  (If  he  dtd  take  them),  still  you  must 
acquit  tbe  defendant,  unless  you  find  from 
the  evidence  that  they  were  taken  under  such 
facts  as  constitute  theft,  and  that  the  de- 
fendant knew  these  facts  when  they  were 
taken."  This  charge  is  criticised  by  appel- 
lant, and  a  new  trial  sought  in  tbe  court  be- 
low, and  in  addition  a  bill  of  exceptions  was 
reserved,  on  tbe  ground  tbat  the  court  fail- 
ed to  charge  that,  If  the  original  taking  of 
the  property  was  innocent,  no  subsequent  ap- 
propriation would  convert  an  innocent  taking 
Into  theft  The  court  says,  in  qualifying  this 
bill,  that  the  only  ground  urged  at  the  time 
the  exception  was  taken  was  tbat  the  court 
tailed  to  charge  tbe  law  of  tbe  case.  One 
of  tbe  grounds  of  the  motion  for  a  new  trial 
Is  as  fallows:  "The  court  failed  to  charge 
the  Jury  the  whole  law  of  tbe  case.  In  this: 
Tbat  It  failed  to  charge  the  Jury  that,  if  the 
original  taking  of  the  cattle  was  innocent  so 
far  as  defendant  was  concerned,  no  subse- 
quent appropriation  of  them  by  tbe  defend- 
ant would  convert  an  Innocent  taking  into 
theft"  There  was  a  further  criticism  of  this 
charge  In  tbe  motion  for  a  new  trial  as  being 
confusing  and  contradictory  in  terms. 

We  are  of  opinion  that  this  criticism  is 
correct  Tbe  state's  witnesses  Volentlne,  fa- 
ther and  son,  testified  as  to  tbe  authority 
given  Clark  to  take  up  and  handle  these  cattle 
for  a  certain  purpose.  Appellant  was  with 
Clark,  and  assisted  him  In  taking  them  up. 
Clark  Informed  him  at  the  time  that  be  had 
tbe  authority  to  handle  these  cattle.  Under 
this  state  of  case,  if  appellant  believed  tbat 
Clark  bad  the  right  to  handle  the  cattle,  or  if 
in  fact  Clark  did  have  the  right  to  handle  tbe 
cattle,  and  did  handle  them,  and  appellant  on- 
ly assisted  Clark  In  handling  tbem,  he  would 
not  be  guilty  of  theft  If  such  was  bis  belief 
at  the  time  of  the  taking.  If  he  believed  that 
Clark  had  the  right  to  handle  the  cattle,  but 
subsequently  bad  reason  to  believe  that  Clark 
was  committing  a  theft  of  tbe  cattle  by  a 
conversion  after  taking  tbem  up,  be  would 
not  be  guilty  under  this  indictment.  Wherev- 
er the  property  comes  Into  tbe  possession  of 
a  party  by  lawful  means,  no  subsequent  ap- 
propriation of  it  can  be  theft  under  an  In- 
dictment such  as  Is  contained  In  this  record. 
It  will  be  noted  tbat  the  indictment  does  not 
charge  a  lawful  possession  with  subsequent 
fraudulent  appropriation.  The  charge  Is 
theft  committed  In  tbe  original  taking.  The 
testimony  as  to  the  authority  of  Clark  to  han- 
dle the  cattle  and  to  place  tbem  In  his  moth- 
er's pasture  Is  proved  by  tbe  state.  Clark 
did  not  inform  appellant  of  tbe  fact  of  bis 
limited  authority,  but  presented  It  In  general. 


If  Clark  had  taken  up  the  cattle  with  the 
original  intention  of  placing  tbem  in  his 
mother's  pasture,  then  neither  he  nor  appel- 
lant would  be  guilty  under  this  Indictment 
In  order  to  secure  appellant's  conviction,  the 
state  must  prove  beyond  a  reasonable  doubt 
that  the  original  taking  on  tbe  part  of  appel- 
lant was  fraudulent  We  are  therefore  of 
opinion  tbat  tbe  criticism  of  tbe  charge,  un- 
der the  facts.  Is  correct 

Tbe  judgment  Is  reversed,  and  tba  causa 
remanded. 

HENDERSON,  J.,  absent 


MORRIS  T.  STATU. 
(Court  of  Criminal  Appeals  of  Texas.    Dec  18, 

1.  FOBOEBT— UTTEBINa   FOBGKD   InSTHUmSNT 

—  Trial  —  Instbuctions  —  Contusinq    In- 

STBUCnON. 

On  a  trial  of  accused  for  attempting  to  pass 
a  forged  check  to  W.,  where  the  evidence  show- 
ed that  accused  entered  a  store  to  make  a  pur- 
chase and  dealt  with  F.,  to  whom  lie  passed  the 
check,  and  that  F.  took  it  to  W.,  whose  basi- 
ness  It  was  to  O.  K.  checks,  a  charge  that  if 
the  jury  should  find  beyond  a  reasonable  doubt 
that  the  instrument  was  attempted  to  be  passed 
to  W.,  tbe  state  must  establish  beyond  a  reason- 
able doubt  that  the  instrument  was  passed  to 
W.,  and  if  they  should  find  tbat  accused  at- 
tempted to  pass  it  to  both  F.  and  W.  it  would 
make  no  difference  to  which  it  was  first  of- 
fered, provided  it  was  in  fact  attempted  to  be 
passed  to  W.,  and  if  they  should  have  a  reason- 
able doubt  as  to  whether  the  instrument  was  at- 
tempted to  be  passed  to  W.  they  should  acquit 
was  erroneous,  because  confusing,  as  it  author 
ized  a  conviction  if  accused  attempted  to  pass 
the  check  upon  either  W.  or  F..  and  an  acquit- 
tal if  there  was  a  doubt  as  to  whether  he  under- 
took to  pass  it  to  W. 

2.  Same— Prosecution  —  Vabiancx  Bbtwbei? 

AlXEOATIOR  AND   PbOOV. 

In  a  prosecution  for  attempting  to  pass  a 
forged  instrument,  an   allegatiqu   that  accused 

gassed  a  false  clieck  to  one  W.  is  not  sustained 
y  proof  that  he  passed  it  to  one  F.,  who  deliv- 
ered it  to  W. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  23,  Forgery,  H  92-95.] 

Appeal  from  District  Court,  Jefferson 
County;  B.  A.  McDowell,  Special  Judge. 

C.  A.  Morris  was  convicted  of  attempting 
to  pass  a  forged  instrumoit,  and  appeala 
Reversed  and  remanded. 

T.  B.  Bldgell,  tor  appellant  F.  J.  McCord, 
Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  attempting  to  pass  a  forged  instru- 
ment to  one  Webber.  Tbe  evidence  shows  it 
was  passed  to  Fisher.  Webber  and  Fisher 
were  both  employed  in  the  same  business, 
one  as  sort  of  head  clerk  and  the  other  as  a 
salesman.  Appellant  went  into  the  house  to 
make  a  purchase,  and  dealt  with  Fisher. 
He  passed  the  check  to  Fisher,  who  was 
working  downstairs.  Fisher  took  It  up  to 
Webber,  whose  business,  it  seems,  was  to 
O.  K.  checks  presented  to  their  boussb 
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The  conrt  charged  the  Jury  "that.  If  they 
should  fiud  beyond  a  reasonable  doubt  that 
the  Instrument  was  attempted  to  be  passed 
to  Frank  Webber,  that  It  was  Incumbent  up- 
on the  state  to  establish  beyond  a  reasonable 
doubt  that  said  Instrument  was  passed  to 
Webber,  and  If  they  should  find  from  the 
evidence  that  appellant  attempted  to  pass  it 
to  Fisher  and  also  to  Webber,  It  would 
make  no  difference  .to  which  of  said  wit- 
nesses It  was  first  offered,  provided  it  was 
in  fact  attempted  to  be  passed  to  Webber,  and 
If  you  should  have  a  reasonable  doubt  as  to 
whether  the  said  Instrument  was  attempted 
to  be  passed  to  Webber  they  should  give 
appellant  the  benefit  of  the  doubt  and  ac- 
quit." Appellant  requested  the  court  to 
charge  the  jury  that  Inasmuch  as  the  at- 
tempt was  made  to  pass  It  to  Webber,  and 
the  testimony  shows  that  If  the  defendant 
attempted  to  pass  the  Instrument  at  all  it 
was  on  a  different  person,  and  not  on  the 
person  alleged,  and  for  said  reason  they 
would  not  consider  the  second  count.  We 
believe  that  this  charge  should  have  been 
given,  and  that  the  court's  charge  as  given 
was  confusing,  and  authorized  the  Jury  to 
convict  if  he  undertook  to  pass  It  upon  either 
Webber  or  Fisher,  but  if  there  was  a  doubt 
as  to  whether  he  undertook  to  pass  it  to 
Webber  they  should  acquit.  The  evidence 
shows  that  he  did  not  undertake  to  'pass 
the  check  to  Webber,  but  did  to  Fisher,  and 
Fisher,  after  receiving  It,  carried  it  upstairs 
and  delivered  it  to  Webber.  Under  the  au- 
thority of  Huntly  v.  State  (Tex.  Or.  App.) 
34  S.  W.  923,  this  Judgment  must  be  reversed. 
The  proof  did  not  sustain  the  allegation,  for 
the  state's  case  is  that  appellant  passed  the 
Instrument  to  Fisher,  and  Webber  was  not 
known,  as  far  as  appellant  is  concerned.  In 
the  matter  until  after  Fisher  had  given  It 
to  Webber. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 

HENDERSON,  J.,  absent 


GORMAN  v.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  18. 
1907.) 

1.  Intoxicating  Liquobs  —  Ix)Oai,  Option  — 
Publication— Evidence  Othbb  than  En- 
TBT  OP  Judge — Competency. 

Sayles'  Ann.  Civ.  St  1897,  art.  3391,  provid- 
ing that  the  fact  of  pnblication  of  the  order  of 
the  county  court  declaring  the  result  of  a  local 
option  election,  etc.,  shall  be  entered  by  the 
county  judge  on  the  minutes  of  the  commission- 
ers' conrt,  and  that  the  entry  bo  made,  or  a 
certified  copy  thereof,  shall  be  sufficient  prima 
facie  evidence  of  the  fact  of  publication,  does 
not  prevent  the  fact  of  publication  from  beinj; 
otherwise  established ;  and  hence  evidence  inde- 
pendent of  the  entry  may  be  introduced,  and, 
whether  prima  facie  or  not,  it  is  sufficient,  if  it 
proves  the  fact  of  publication. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Idquors,  {  44.] 


2.  Cbiminai,  Law— Bvidencb— Othbb  Trans- 
actions—Running  "Blind  Tiobb." 

In  a  prosecution  for  keeping  a  "blind  tiger" 
and  selling  whisky  by  that  means,  evidence  of 
sales  other  than  that  charged,  made  in  a  similar 
manner,  is  admissible  to  show  the  manner  of 
sale  and  the  fact  that  accused  was  running  or 
keeping  a  "blind  tiger." 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  g§  822,  838,  834;  voL 
29,  Intoxicating  Liquors,  {  286.] 

3.  Samk— Hkabsat. 

In  a  prosecution  for  selling  whisky  in  a 
"blind  tiger"  evidence  that  witnesses  onderstood. 
had  heard,  or  been  informed  that  whisky  could 
be  bought  at  certain  public  places  in  the  town, 
or  at  accused's  place,  is  hearsay  and  inadmissible. 

4.  Sajck  —  Document  AST  Bvidbnce  — Book 
Entbie»— Slips  Made  bt  EbtPBUSSMBN. 

In  a  prosecution  for  selling  whisky  in  a 
"blind  tiger,"  though  the  state  might  show,  aa 
circumstantial  evidence,  by  an  express  agent,  or 
by  other  proper  evidence,  that  accused  received 
shipments  of  whisky  directed  to  him.  the  fact 
that  liquor  bad  been  shipped  to  accnsed  ooald  not 
be  shown  by  slips  of  paper  which  the  express 
agent  said  he  took  from  the  books. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  1023.] 

6.  Intoxicating  Liquobs  —  Sale  —  CBniiifAX, 
Pbosecution — Intebnal  Revenots— Liceksk 
— Pbima  Facie  Evidence — Statutobt  Pro- 
visions. 

Under  Laws  28th  Leg.  p.  67,  c.  40,  {  407a, 
providing  that  an  examined  copy  of  the  entries 
on  books  of  the  Internal  revenue  collector,  show- 
ing that  the  United  States  internal  revenue  li- 
cense has  been  issued  to  the  person  charged  with 
violating  the  act,  should  be  admissible,  and 
prima  facie  evidence  that  the  person  paying  th« 
tax  was  engaged  in  selling  intoxicating  liquors. 
the  fact  that  an  accused  had  sudi  a  license  would 
not  be  proof  that  he  was  guilty  of  the  particular 
sale  or  offense  charged,  though  It  would  be  proof 
that  he  was  engaged  in  the  business  mentioned 
in  the  license. 

Appeal  from  Upshur  County  Court;  Al- 
bert Maberry,  Judge. 

Clyde  Gorman  was  convicted  of  selling 
whlsk:^  In  a  "blind  tiger,"  and  appeals.  Re- 
versed and  remanded. 

See  105  S.  W.  200. 

J.  P.  Hart  and  M.  B.  Briggs,  for  appellant 
P.  J.  McCord,  Aast  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  selling  whisky  in  a  "blind  tiger,"  alleg- 
ed to  have  been  conducted  by  himself. 

It  Is  contended  that  the  entry  on  the  min- 
utes of  the  court  of  a  certificate  of  the  coun- 
ty Judge  was  not  in  fact  entered  by  said 
Judge,  but  by  the  county  clerk,  and  that  the 
law  required  that  it  should  be  the  personal 
act  of  the  county  Judge  and  could  not  be 
performed  by  another.  Artlde  3391,  Sayles' 
Ann.  Civ.  St  1897,  uses  this  language:  "The 
fact  of  publication  in  either  mode  shall  be 
entered  by  the  county  Judge  on  tlie  mlnntes 
of  the  commissioners'  court;  and  entry  thus 
made,  or  a  copy  thereof  certlfled  imder  the 
hand  and  seal  of  the  clerk  of  the  county 
court  shall  be  held  sufficient  prima  facie  evi- 
dence of  such  fact  of  publication."  If  it 
is  sought  to  use  this  entry  upon  the  mlnntes 
of  the  court  In  order  to  constitute  prima 
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fade  eTldenee  of  the  fact  of  publication,  per- 
haps. It  would  be  necessary  that  the  county 
Judge  should  make  the  entry,  as  the  lan- 
guage seems  to  be  rather  strong  and  of  man- 
datory nature.  In  this  particular  case  It 
seems  that  the  county  judge  had  written  out 
the  order  and  the  county  clerk  had  copied  it 
into  the  minutes  at  the  suggestion  or  order 
of  the  county  Judge.  This,  perhaps,  would 
be  8u£Bclent  If  the  Judge  has  not  in  person 
made  the  entry,  or  there  has  been  no  entry 
at  all,  atlU  evidence  can  be  Introduced  of  the 
publication,  independent  of  tlie  entry.  It 
might  not  constitute  prima  fade  evidence  of 
the  fact  of  publication;  but  It  would  be  suf- 
ficient evidence,  whether  prima  facie  or  not. 
If  it  were  proved  otherwise.  Such  has  been 
the  rule  since  the  Ezzell  Case,  29  Tex.  Cr. 
App.  521,  16  S.  W.  782.  The  facts  show  the 
«ounty  Judge  handed  a  copy  of  the  order 
putting  local  option  into  effect  to  the  clerk 
to  be  entered  by  him,  and  it  was  entered  as 
ahown  by  the  evidence.  This,  with  the  other 
proof  in  this  connection,  we  hold  is  sufficient 
to  show  that  the  publication  was  made  as  a 
necessary  step  to  local  option  going  Into  ef- 
fect And  we  further  hold  that  it  was  a  suf- 
ficient predicate  for  the  court,  under  the 
facts  of  this  case,  there  being  no  question  of 
the  fact  that  the  law  had  gone  into  effect, 
to  instruct  the  Jury  that  local  option  was  in 
effect  in  Upshur  county. 

It  is  contended  that  the  proof  of  another 
«ale  or  another  transaction  was  Inadmissible; 
tbat  Is,  a  transaction  showing  a  sale  in  a 
similar  way  to  that  charged  In  the  Indict- 
ment We  believe  in  this  case  this  testi- 
mony was  admissible.  Appellant  was  charg- 
■ei  with  keeping  a  "blind  tiger"  and  selling 
-whisky  by  this  means,  and  the  evidence  of 
other  sales  was  admissible  to  show  the  man- 
ner of  sale  and  that  he  was  In  fact  running 
-or  keeping  a  "blind  tiger."  The  state  sought 
to  establish  this  by  circumstantial  evidence, 
and  it  was  competent  to  Introduce  similar 
«ales  to  show  the  method.  See  Hollar  v. 
State,  78  8.  W.  961,  7  Tex.  Ct  Rep.  552; 
Roaoh  V.  State,  84  S.  W.  586,  11  Tex.  Ct  Rep. 
965;  Stovall  v.  State  (Tex.  Cr.  App.)  97  8.  W. 
92.  It  was  not  competent  to  prove  by  witness- 
-es  that  they  understood,  had  heard,  or  been 
informed  that  whisky  could  be  bought  at 
public  urinals  In  the  town  of  Big  Sandy,  or 
at  appellant's  urinal.  This  was  hearsay  tes- 
timony. Nor  was  it  competent  for  the  state 
to  show,  in  the  manner  done  in  this  case, 
that  appellant  had  recently  before  the  al- 
leged offense  received  packages  of  beer  and 
other  merchandise  by  express.  It  might  be 
competent  to  show  that  recently  before  the 
offense  appellant  had  received  whisky  by 
express,  or  that  he  had  whisky  on  hand  at 
the  time  of  the  alleged  offense,  for  he  was 
-charged  with  selling  whisky.  Of  course,  this 
must  be  shown  by  proper  and  competent  evi- 
dence. If  the  express  agent  had  received 
ablpments  of  whisky  directed  to  appellant 
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and  he  knew  tbe  fact  or  the  state  could 
prove  that  fact  by  other  proper  evidence,  it 
conld  be  shown;  especially  so,  where  it  is  a 
case  of  circumstantial  evidence.  The  evi- 
dence, however,  here  offered,  was  slips  of 
paper  which  Williams,  the  express  agent 
says  he  took  from  the  books.  The  books 
were  itot  offered,  nor  was  there  testimony  to 
show  that  appellant  bad  received  the  whisky 
from  the  express  office,  nor  Is  It  pretended 
that  appellant  receipted  for  the  whisky  to  the 
express  agent  While  proper  evidence  of 
this  character  might  be  Introduced,  It  could 
not  in  the  manner  here  shown.  Slips  made 
out  by  the  express  agent  were  improperly 
admitted. 

The  following  charge  was  given  by  the 
court  to  the  Jury:  "You  are  charged,  at  the 
request  of  the  state,  that  the  law  provides 
that  a  person  who  has  procured  retail  liquor 
dealer's  license  upon  the  tria)  for  violation 
of  the  local  option  law,  that  said  license  is 
prima  fade  evidence  that  the  defendant  is 
engaged  in  the  business  of  a  retail  liquor 
dealer.  Therefore,  if  you  find  from  the  evi- 
dence in  this  case  that  the  defendant  .had 
procured  from  P.  B.  Hunt  at  Dallas,  Tex., 
a  retail  liquor  dealer's  license,  and  that  said 
license  was  in  force  and  effect  on  the  date 
of  the  aHeged  sale,  then  said  license  would 
be  prima  fade  evidence  of  the  defendant's 
guilt,  and  yon  will  consider  same  with  the 
other  facts  and  circumstances  In  this  case  In 
passing  upon  the  guilt  or  Innocence  of  this 
defendant."  Objection  was  urged  to  this 
charge  on  the  ground  that  the  Jury  was  in- 
structed that  the  possession  of  the  license 
was  prima  fsde  evidence  of  appellant's  guilt. 
The  Twenty-Eighth  Legislature  (Laws  1903,  p. 
57,  c.  40.  {  407a)  enacted  that  an  examined 
copy  of  the  entries  on  the  books  of  the  Inter- 
nal revenue  collector,  showing  that  the  United 
States  Internal  revenue  liquor  or  malt  license 
has  been  Issued  to  the  person  or  persons 
charged  with  violating  the  provisions  of  that 
act,  should  be  admissible  and  be  held  as 
prima  fade  evidence  that  the  person  named 
in  the  license  had  paid  the  United  States  a 
spedal  tax  as  a  seller  of  spirituous  or  malt 
liquors,  and  shall  be  held  to  be  prima  facie 
proof  that  the  person  or  persons  paying  such 
tax  are  engaged  in  selling  intoxicating  liq- 
uors. Appellant  had  an  Internal  revenue  li- 
cense for  the  sale  of  ^)irltuouB  liquors,  and 
by  virtue  of  the  act  above  mentioned  the 
same  would  be  evidence  that  appellant  was 
engaged  in  the  business  mentioned  In  tlie 
license;  but  It  would  not  be  proof  that  he 
was  guilty  of  the  particular  sale  or  offense 
charged  against  him  in  the  Indictment.  The 
court's  charge  went  beyond  the  statute,  and 
Instructed  the  Jury  that  such  license  would 
be  evidence  of  his  guilt  of  the  offense  charg- 
ed. This  is  not  correct  See  Uloth  v.  State, 
87  8.  W.  822,  13  Tex.  Ct  Rep.  521. 

We  are  of  opinion  that,  while  the  Indict- 
ment Is  informal  and  not  as  technically  ao- 
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carate  aa  It  might  be,  yet  It  la  sufficient  to 
charge  the  oflenae. 

For  the  reasons  Indicated,  the  Judgment  is 
teyersed,  and  the  cause  remanded. 

HENDERSON,  J.,  absent 


SPENCER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  18, 
1907.) 

1.  Bau^-Effeot. 

Under  Acts  30th  Leg.  p.  81,  c.  1\>,  entitlhig 
one  under  bond  on  a  felony  charge  to  remain 
on  bail  up  to  the  return  of  a  Terdlct  of  guilty, 
it  was  improper  to  remand  to  custody  durinc 
the  trial  one  charged  with  assault  wiu  intent 
to  murder. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  5.  Bail,  {  143.] 

2.  Cbiminai,  Law— Acoomflicb— Gohboboba.* 

HON— EVIDENOB— ADltlSSIBILITT. 

An  accomplice  may  not  be  corroborated  by 
hia  statements,  made  in  the  absence  of  him 
against  whom  he  is  testifying. 

SSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
14,  Criminal  Law,  {S  1124-113a] 

3.  Saxs. 

Though,  in  a  trial  for  assault  with  intent 
to  murder,  testimony  that  before  the  offense  was 
committed  R.  told  witness  that  he  and  others 
had  a^eed  to  go  to  prosecuting  witness'  place 
and  kill  his  hogs  was  inadmissible  to  show  a 
conspiracy  to  steal  his  hogs  and  liill  any  one 
who  interfered,  though  it  had  been  shown  that 
R.  and  the  other  alleged  conspirators  were  at 
the  prosecuting  witness'  place  acting  together 
when  the  offense  was  committed.  The  testi- 
mony was  admissible  to  show  that  R.  was  not 
an  accomplice,  but  merely  a  detective. 

4.  W1TNEB8B8— Wife— CoMPKTKNOT. 

A  wife  was  incompetent  to  testify  to  crim- 
inative facts  against  accused,  where  ber  hus- 
band, whose  case  under  a  charge  of  the  same 
offense  was  undisposed  of,  did  not  testify. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  60,  Witnesses,  {S  124-136.] 

5.  Criminal  Law— Accomplick— Instbtjction 
— Pkopmett. 

It  is  proper  to  instruct  that  a  witness  was 
an  accomplice,  instead  of  submitting  the  ques- 
tion to  the  jury,  where  the  facts  are  apparent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §{  1717,  1720.] 

6.  SaUE  —  ACCOUFLICE    OB    Deibotivb  —  COB- 
KOBOBATION. 

An  accomplice's  testimony  must  t>e  corrob- 
orated, but  a  detective's  need  not  be. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  {{  1124-1138.] 

7.  indiotmint  —  houicide  —  conviction    of 
Assault  with  Intent  to  Mttbdeb. 

Where  one  is  indicted  for  an  assault  with 
intent  to  Icill  a  specified  person,  he  may  not  be 
convicted  for  shooting  at  another. 

Appeal  from  District  Court,  Smith  County; 
R.  W.  Simpson,  Judge. 

Dave  Spencer  was  convicted  of  an  assault 
with  intent  to  murder,  and  he  appeals.  Re- 
versed and  remanded. 

R.  H.  C.  Butler  and  Fitzgerald  &  Bntler, 
for  appellant  Fi  J.  McOord,  Asst  Atty. 
Gen.,  for  the  State. 


BROOKS,  J.  Appellant  waa  oonricted  of 
an  assault  with  Intent  to  murder  one  Jim 
Williams,  and  Ills  punishment  assessed  at 
confinement  in  the  penitentiary  for  five 
years. 

Appellant's  first  gnround  of  the  motion  for 
a  new  trial  complains  tibat  the  court  erred  in 
remanding  the  defendant  to  the  custody  of 
the  sherlfF  and  directing  the  sheriff  to  place 
said  defendant  in  Jail  during  the  trial  of  the- 
cause;  defendant  having  executed  bond  for 
his  ai^pearance  as  required  by  law.  Acts 
30th  Leg.  (Laws  1907,  p.  31)  c.  19,  entitles 
appellant,  where  he  is  under  bond,  as  the 
record  in  this  case  shows,  to  remain  on  bait 
during  the  trial  of  his  case  and  up  to  the  re- 
turn into  court  of  a  verdict  of  guilty,  and 
the  court  erred  in  remanding  appellant  to 
custody. 

The  facts  in  this  case,  in  substance,  show 
the  following:  Reese  Post,  Ed  Choice,  D.  D. 
Choice,  and  Dave  Spencer  (appellant),  ac- 
cording to  the  testimony  of  tlie  said  Reese 
Post,  formed  a  conspiracy  to  steal  the  hogs 
belonging  to  the  prosecuting  witness,  Jim 
WllUama  The  said  prosecuting  witness  tes- 
tified to  the  above  facts,  In  substance,  and 
further  stated  that  the  said  Reese  Post  told 
Gns  Lott  the  same  facts,  and  Ous  Lott  told 
Reese  Post  to  go  and  let  the  prosecuting  wit- 
ness, Williams,  know  about  it,  and  said  Post 
Informed  Williams  that  said  parties  would 
come  armed  to  his  pen,  which  was  located 
in  the  woods,  and  if  he  resisted  their  efforts 
to  take  the  hogs  that  they  would  fight  and 
kill  him.  The  witness  Williams  went  to 
the  place  where  the  hogs  were  In  company 
with  his  son  and  the  constable,  named 
Lowry.  When  they  got  within  20  steps  of 
the  hogpen  they  saw  Ed  Cliolce.  The  con- 
stable told  him  to  throw  up  bis  hands,  or 
something  of  that  sort,  and  Choice  turned 
around  and  fired  his  gim  immediately.  "Mr. 
Lowry  and  I  fired  our  guns  and  covered 
everything  in  smoke,  and  I  run  up  to  the- 
fence  and  saw  Dave  Spencer  and  D.  D. 
Choice  in  the  pen,  and  as  I  was  raising  my 
pistol  they  fired  at  me.  Ed  Choice  shot  to- 
wards us,  but  shot  over  us.  I  don't  think 
I  was  over  10  steps  from  the  pen  when  the 
others  began  to  shoot  their  guns.  They  were 
shooting  pistols.  Ed  Choice  was  shooting  & 
shotgim.  After  the  firing  took  place  we  got 
through  the  fence  and  went  to  the  i)en,  anS 
they  had  run  off  across  the  field."  This  Is  a 
sufficient  statement  of  the  facts  to  Illustrate 
the  points  necessary  to  b6  passed  on  in  this 
record. 

Bill  of  exceptions  No.  2  shows  that,  while 
the  witness  Gus  Lott  was  on  the  stand  la 
behalf  of  the  state,  be  was  permitted  to 
testify  that  on  Sunday  morning,  before  the 
alleged  assault  with  Intent  to  kill  was  com- 
mitted, he  had  a  conversation  with  Reese 
Post  In  which  Reese  Post  told  him  that 
Dave  Choice  and  the  said  Post  liad  entered 
into  an  agreement  by  which  they,  meaning 
Dave  Choice,  Reese  Post;  ai^, others,  would 
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go  to  the  bogpen  of  Jim  Williams  and  kill 
hl8  bogs.  Defendant  objected  to  said  testi- 
mony, because  it  was  hearsay,  immaterial, 
and  irrelevant,  and  because  same  did  not 
tend  to  show  any  conspiracy  on  the  part  of 
this  defendant  to  commit  an  assault  with  in- 
tent to  kill,  and  because  It  was  imprc^er  to 
admit  as  testimony  statements  made  by  Reese 
Post  to  the  witness  Lott  In  the  absence  of  de- 
fendant, and  because  said  statements  were 
the  statements  of  an  accomplice  or  co-conspir- 
ator, made  to  another  person  in  the  absence 
of  defendant,  and  not  in  the  furtherance  of 
the  common  design,  and  because  it  was  not 
shown  that  this  defendant  knew  of  said  pur- 
ported conversation  between  Dave  Choice 
and  Keese  Post,  and  because  snid  testimony 
could  not  be  offered  to  corroborate  an  accom- 
plice. The  court  allows  the  bill  with  this 
qualification :  "This  testimony  was  admitted 
after  the  state  had  shown  that  Bd  Choice, 
Dave  Spencer,  D.  D.  Choice,  and  Reese  Post 
were  at  the  pen  and  acting  together,  and  the 
state's  theory  was,  aild  the  evidence  of  Reese 
Post  showed,  that  there  was  a  conspiracy 
entered  into  by  the  above,  together  with 
Dave  Choice,  to  go  to  the  pen  and  steal  the 
hogs,  and  kin  any  one  who  interfered,  and 
this  testimony  was  a  declaration  of  a  co- 
conspirator before  the  consummation  of  the 
design  and  while  the  conspiracy  was  still  In 
progress.  Bill  of  exceptions  No.  3  shows 
that  the  state  was  permitted  to  prove  by 
Will  Phillips  substantially  the  same  conver- 
sation the  prosecuting  _  witness  had  with 
Reese  Post,  and  the  Judge  approves  the  bill 
with  the  same  qualification  above  quoted. 
This  testimony  was  not  admissible  for  the 
purpose  that  the  learned  Judge  suggests.  An 
accomplice  cannot  be  corroborated  by  prov- 
ing statements  made  by  him  in  the  absence 
•of  the  party  against  whom  he  is  testifying, 
and  bence  the  testimony  was  not  admissible 
for  the  purpose  for  which  it  was  introduced ; 
bat  the  testimony  is  admissible  for  the  pur- 
pose of  showing  that  the  witness  Post  Is  not 
an  accomplice,  but  is  merely  a  detective. 
When  admitted  for  this  purpose,  the  testi- 
mony should  be  limited  in  the  charge  of  the 
court  for  the  sole  purpose  for  which  it  Is 
admissible,  and  the  jury  should  be  expressly 
told  that  it  could  not  be  used  to  corroborate 
the  accomplice,  if  they  thought  or  decided 
that  Reese  Post  was  an  accomplice,  and  not 
a  detective.  See  Clay  v.  State,  40  Tex.  Cr. 
B.  556.  61  S.  W.  212,  Dungan  v.  State  (Tex. 
Cr.  App.)  46  S.  W.  1»,  and  Cohea  v.  State, 
11  Tex.  App.  153;  and  other  authorities  will 
be  found  In  later  decisions  of  this  court. 

Bill  of  exertions  No.  5  complains  that  the 
court  permitted  Anna  Choice  to  testify  to 
criminative  facts  against  appellant  in  this 
case,  when  her  husband  was  Indicted  for 
the  same  offense,  but  by  different  indictment 
The  testimony  of  the  wife  was  criminative 
•vldence,  and  we  do  not  deem  it  necessary  to 
copy  same.    Her  husband  did  not  testify  In 


the  case,  and,  furthermore,  hla  case  Is  not 
disposed  of  until  this  court  finally  acts  upon 
it;  hence  It  was  error  to  permit  the  wife  to 
testify.  See  Daffln  v.  State,  11  Tex.  App.  76, 
and  Dungan  v.  State,  above  cited. 

Appellant's  seventh  ground  of  bis  motion 
for  a  new  trial  complains  that  the  court  er- 
red In  charging  that  the  witness  Reese  Post 
was  an  accompllt»,  instead  of  submitting 
that  question  to  the  jury.  We  have  fre- 
quently held  it  was  proper,  where  the  facts 
are  apparent,  to  so  charge  a-  Jury.  The  evi- 
dence in  this  case  presents  two  theories:  One 
was  that  the  witness  Post  was  a  detective; 
and  the  other,  that  he  was  an  accomplice. 
The  court  should  have  charged  on  both 
theories.  If  he  is  a  detective,  his  testimony 
does  not  have  to  be  corroborated;  if  he  is 
an  accomplice,  it  does. 

Appellant  further  complains  that  the  court 
erred  in  instructing  the  Jury  that  they  might 
convict  the  defendant  in  the  event  he  shot 
at  Jim  Williams,  or  in  the  event  he  shot  at 
a  crowd  In  which  Jim  Williams  was,  with 
intent  to  kill  him,  Jim  Williams,  or  some  one 
in  the  crowd.  There  being  a  specific  allega- 
tion in  the  indictment  that  appellant  shot  at 
Jim  Williams,  It  was  error  for  the  court  to 
permit  a  conviction  for  shooting  at  some 
one  else.  If  the  indictment  had  charged 
that  appellant  shot  at  a  crowd,  naming 
them,  which  included  Jim  Williams,  then  the 
charge  might  have  been  appropriate;  but, 
where  there  Is  a  specific  allegation  of  Intent 
to  kill  one  man,  appellant  cannot  be  con- 
victed of  assanlt  with  Intent  to  murder  for 
killing  another.  See  Brown  v.  State,  16  Tex. 
App.  198,  and  Rutherford  v.  State,  13  Tex. 
App.  93. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  is  remanded. 

HENDKBSON,  J.,  absent 


CHOICE  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1.  BAiif— SooPB  OF  Remedy— Custody  Pend- 
ing Trial. 

^  Under  Act  30th  Leg.  p.  81,  c.  19.  {  2,  pro- 
viding that,  when  defendant  on  trial  for  felony 
ig  on  bail  when  the  trial  commences,  he  shall 
not  be  considered  discharged  until  the  jury  shall 
return  a  verdict,  but  shall  have  the  right  to  re- 
main on  ball  during  the  trial,  one  accused  of  a 
felony  had  the  right  to  remain  on  bail  during 
his  trial,  and  an  act  of  the  court  forcing  him 
into  the  custody  of  the  sheriff  pending  trial  was 
unauthorized. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  5,  Bail,  S  143.] 

2.  HoMiciDBs— Assault  with  Intent  to  Kill 
— Instbtjotions. 

Where  accused  Is  indicted  for  assault  on 
two  persons  named,  an  instruction  that  if  be 
with  malice  aforethought  shot  at  such  persona 
with  intent  to  kill,  or  if  with  malice  afore- 
thought he  shot  at  a  crowd  with  a  gun,  and 
the  said  persons  named  were  in  such  crowd,  with 
specific  intent  to  kill  one  or  more  in  the  crowd. 
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he  would  be  gnilty  of  mn  aaaaolt  with  intent  to 

murder,  waa  erroneoas. 

8.  Cbiminai.    I1A.W  —  Co-Conbpiratob  —  Dxo- 

1.ABATION8. 

Offer  of  Btatemmts  of  a  co-conspirator 
against  another,  made  in  the  absence  of  the  lat- 
ter, will  be  rejected,  unless  the  statements  or 
acts  are  in  furtherance  of  the  common  design. 

tE!d.  Note. — For  cases  in  point,  see  CenL  Die. 
vol.  14,  Criminal  Law,  St  ^9-1001.] 

4.  Saio— Hkabsat  Evidence. 

On  trial  for  assault  with  intent  to  kill,  evi- 
dence that  witness  the  day  before  the  assault 
had  a  conversation  with  a  third  party,  in  which 
such  third  party  told  him  that  the  accused  and 
such  party  had  a^eed  to  go  to  a  hogpen  of  a 
certain  person  and  kill  his  hogs,  was  inadmis- 
sible as  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  973-983.] 

Appeal  from  District  Court,  Smitb  County ; 
B.  W.  Simpson,  Judge. 

Ejd  Choice  was  convicted  of  assault  with  In- 
toit  to-kiU,  and  appeals    Beversed. 

R.  H.  a  Butler  and  Fitzgerald  &  Butler, 
for  appellant  F.  J.  McCord,  Asat.  Atty.  Gen., 
for  tb«  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  with  Intent  to  murder,  and 
his  pmdshment  wasflxed  at  fonr  years'  con- 
OniKDent  In  the  penitentiary. 

Prior  to  the  trial  tlie  appellant  had  given 
bond  tor  liis  appearance  before  the  trial 
court  When  the  case  went  to  trial  tlie  ap- 
pellant was,  over  liis  objection,  placed  in  tlie 
bands  of  the  sheriff  during  said  trial.  The 
bills  of  exceptions  state  various  grounds  why 
this  was  error  and  detrimental  to  him,  and 
claim  the  benefit  of  the  act  of  the  Thirtieth 
Legislature  (Laws  1907,  p.  81,  c  19),  which 
authorized  him  to  go  upon  his  bail  during 
bis  trial.  Section  2  of  the  act,  supra,  pro- 
vides: "That  where  the  defendant  In  cases 
of  felonies  is  on  ball  when  Ills  trial  com- 
mences, the  same  sliall  not  thereby  be  con- 
sidered as  discharged  until  the  jury  sliall  re- 
turn Into  the  court  a  verdict  of  guilty  and 
the  defendant  taken  In  custody  by  the  sheriff, 
and  he  sliail  have  the  same  right  to  have 
and  remain  on  bail  during  the  trial  of  his 
case  and  up  to  the  return  into  court  of  such 
verdict  of  guilty,  as  under  the  law  he  now 
has  before  the  trial  commences;  but  Imme- 
diately upon  the  return  into  court  of  such 
verdict  of  guilty,  he  sliall  be  placed  In  the 
custody  of  the  sheriff  and  his  ball  be  con- 
sidered as  discharged."  It  would  seem  from 
a  reading  of  these  provisions  that  appellant 
had  the  right  to  remain  on  ball  during  his 
trial,  and  that  the  action  of  the  court  in 
forcing  him  into  the  custody  of  the  sheriff 
pending  his  trial  was  unauthorized.  What 
effect  this  may  have  had  upon  his  case  before 
the  jury  we  are  unable  to  say,  but  they  as- 
sessed his  punishment  at  four  years  In  the 
penitentiary.  While  this  may  be,  the  stat- 
ute guarantees  to  him  the  right  to  go  upon 
bail,  free  from  restraint  by  the  sheriff,  or 
fr<Mn  being  held  in  custody  by  the  sheriff. 


while  his  trial  is  In  progresai  The  statute 
has  been  violated  in  one  of  its  essential  ele- 
ments beneficial  to  the  accused  party. 

The  indictment  charges  the  assault  to  have 
been  made  npon  Jim  Williams  and  W.  D. 
Lowry.  The  court  charged  the  jury  that  If 
they  should  find  from  the  evidence  that  ap- 
pellant with  malice  aforethought  shot  at 
Jim  Williams  and  W.  D.  Lowry  with  Intent 
to  kill  them,  etc.,  or  if  they  should  find  that 
defendant  with  such  malice  aforethought 
shot  at  a  crowd  with  a  gun  or  pistol,  two  of 
whom  were  Jim  Williams  and  W.  D.  Lowry, 
with  the  specific  Intent  to  kill  one  or  more 
In  the  crowd,  etc.,  that  he  would  be  guilty 
of  assault  with  Intent  to  murder.  Exception 
was  reserved  to  tms  portion  of  the  charge. 
We  believe  the  exception  to  tlils  charge  is 
well  taken.  Appellant  was  charged  with 
shooting  at  two  parties,  and  the  conviction 
must  be  predicated  upon  shooting  at  one  or 
both  of  those  parties  with  the  Intent  to  kill. 
He  should  not  be  convicted  for  shooting  at 
any  other  party  In  the  crowd,  if  there  were 
more  than  these;  and  the  evidence  shows 
there  was.  See  Brown  v.  State,  16  Tex.  App. 
198. 

Bills  of  exceptions  were  reserved  to  the 
ruling  of  the  court  admitting  8tatem«itB 
made  by  Reece  Post  to  Ous  Lott,  and  by  the 
same  witness  to  Will  Phillips,  and  also  state- 
ments by  the  same  witness  to  Jim  Williams. 
One  of  these,  perhaps,  is  sufficient  to  Illus- 
trate the  three  bills  of  exceptions.  Gus  Lott 
was  permitted  to  testify  that  on  Sunday 
morning  before  ther  alleged  assault  with  in- 
tent, to  kill  he  had  a  conversation  with  Reece 
Post,  In  which  Reece  Post  told  him  that  Dave 
Choice  and  the  said  Post  had  entered  into 
an  agreement  by  which  they,  meaning  Dave 
Choice  and  others,  would  go  to  the  hogpen 
of  Jim  Williams  and  kill  his  hogs.  This  wa^ 
admitted  by  the  court  on  the  theory  that  a 
conspiracy  had  been  shown  between  D.  D. 
Choice,  appellant,  Dave  Spencer,  and  Reece 
Post  to  do  the  very  thing  that  Post  told  Lott 
they  were  going  to  do,  and  that  this  was  the 
declaration  of  a  co-consplrator  pending  the 
conspiracy,  and  which  was  still  In  existence 
at  the  time  the  statements  were  made  and 
before  its  final  consummation.  It  Is  a  very 
serious  question  whether  the  conspiracy  was 
pending  or  not ;  but,  conceding  it  was,  we  are 
of  opinion  this  testimony  was  not  admissible 
as  against  appellant  It  was  not  in  further- 
ance of  any  design.  It  was  just  simply  a 
narration  of  the  fact  that  a  conspiracy  had 
been  entered  Into  between  them  to  kill  hogs 
belonging  to  another  party.  Wherever  there 
Is  an  attempt  or  an  offer  to  use  the  state- 
ments of  one  co-conspirator  against  another, 
made  In  the  absence  of  the  other,  It  will  be 
rejected,  unless  the  statements  or  the  acts 
are  in  furtherance  of  the  common  design. 
The  fact  that  Post  told  Lott  that  he  and  an- 
other, or  others,  were  going  to  kill  hogs,  was 
not  In  furtherance  of  the  common  design,  and 
it  would  not  be  used  against  the  alleged  ab- 
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aent  co-conspirator;  nor  conld  Port  corrobo- 
rate himself  by  the  use  of  this  character  of 
evidence.  It  la  purely  hearsay,  and  should 
have  been  rejected.  If  admitted  to  assist  In 
showing  that  he  waa  a  detective,  there  might 
not  have  been  error.  For  discussion  of  this 
question,  see  Spencer  t.  State  (this  day  de- 
cided) 106  S.  W.  38& 

It  Is  unnecessary  to  discuss  the  other  bills. 

For  the  errors  mentioned,  the  judgment  Is 
reversed,  and  the  cause  remanded. 

BBNDBRSON,  J.,  absent. 


GABBETX  V.  STATU). 
{Conrt  of  Criminal  Appwla  of  Texas.    Dee.  11, 

1.  HOMIOIDE— EVIDBNCS— ThBEATS. 

On  a  trial  for  the  lulling  of  a  negro  wo- 
man, threats  by  defendant  to  kill  a  "guinea" 
are  inadmiasible  against  him,  where  it  is  not 
ihown  that  the  threat  was  directed  against  de- 
cedent, except  that  "guinea"  means  a  negro  wo- 
man. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  26,  Homicide,  i  295.] 

2.  Cbucinai  Law— Confibsioms— Voluntabt 
Evidence— Gha&actxs. 

Where,  on  a  trial  for  homicide,  there  was 
an  issue  whether  the  confession  of  defendant 
was  voluntarily  made,  defendant  testifying,  con- 
tradictorily to  the  officer  who  testified  to  the 
confession,  that  he  was  mistreated  and  kicked 
to  obtain  the.  confession  by  the  assistant  county 
attorney,  who  be  testified  was  intoxicated, 
evidence  that  witness  saw  the  attorney  Just  aft- 
er he  left  the  jail,  and  that  the  attorney  told 
him  that  lie  talked  and  fussed  with  defendant, 
and  even  choked  him,  and  that  the  attorney  was 
intoxicated,  was  erroneously  refused,  though  it 
was  offered  during  the  argument ;  it  having 
been  Just  then  discovered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
vol.  15,  Criminal  Law,  {{  1216,  1217.] 

8.   S AME— APPEAI.— H  A  KMT.KSa  ERBOB— EXCLU- 
SION ov  Etidehce. 

On  a  trial  for  homicide,  there  was  an  issue 
whether  the  confession  of  defendant  was  volun- 
tarily made ;  defendant  testifying,  contradictori- 
ly to  the  officer  who  testified  to  the  confession, 
that  he  was  mistreated  and  kidied  to  obtain  the 
confession  by  the  assistant  county  attorney, 
who  be  testified  was  intoxicated.  At  the  close 
of  the  testimony,  and  before  other  argument 
than  that  of  the  assistant  county  attorney,  de- 
fendant offered  newly  discovered  evidence  that 
witness  saw  the  attorney  just  after  he  left  the 
jail,  and  that  the  attorney  told  him  that  he  talk- 
ed and  fussed  with  defendant,  and  even  choked 
him,  and  that  the  attorney  was  intoxicated ; 
but  the  court  excluded  the  same,  stating  that  be 
would  control  It  in  his  charge  to  the  Jury.  The 
court  In  its  general  charge  withdrew  the  testi- 
mony of  the  officer  as  to  the  manner  in  which 
the  confession  had  been  obtained,  and  the  attor- 
ney's condition,  but  not  until  after  the  ar^ment 
had  been  concluded.  Beld,  that  the  withdrawal 
of  the  officer's  testimony  in  the  manner  and  at 
tile  time  it  was  done  was  more  injurious  than 
If  it  had  remained  liefore  the  jury,  contradicted 
to  a  certain  extent  by  defendant's  evidence,  and 
guarded  by  an  appropriate  charge. 
4.  Sake— ABOtrmNT  or  Counsel. 

On  a  trial  for  the  killing  of  a  negro  woman, 
the  defendant's  attorney  stated  to  the  Jury  that 
defendant  had  testified  that  a  man  told  him 
tliat  a  man  and  woman  had  been  killed  the  night 
before,  and  defendant's  counsel  further  stated 


that  he  believed  from  that  that  the  rumor  Iiad 
gotten  out  that  a  man  and  woman  had  l>een 
killed,  and  that  the  rumor  v^as  to  the  effect  that 
another  and  decedent  had  tieen  killed,  and  that 
he  believed  that  this  indicated  that  such  other 
was  with  decedent  tiiat  night  Thereupon  the 
assistant  county  attorney  stated  that  as  a  mat- 
ter of  fact  there  was  a  negro  man  killed  that 
night  in  another  place.  Beld,  that  the  remark 
of  the  assistant  county  attorney  pught  not  to 
have  been  permitted. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  »  166S,  1669.] 

S.  Witnesses  —  EixaifiNATioN  —  Lxadino 

QnBSTIONS. 

A  question  to  a  witness,  to  prove  a  con- 
fession by  a  defendant  charged  with  a  homicide, 
"Is  it  not  a  fact  that  defendant  told  us,  after 
being  duly  warned  by  me,  tliat  on  the  night  of 
the  shooting  a  negro  tmrber  came  into  his  room 
and  presented  a  pistol  to  him,  and  told  him 
with  an  oath,  'You  get  up  from  there  and  pull 
your  freight  or  I  will  blow  your  brains  out,' 
and  that  thereupon  he  jumped  up  from  the  bed 
and  grabbed  a  shotgun?"  was  objectionable  as 
leading. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  St  837-&1.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  E.  B.  Muse,  Judge. 

Will  Garrett  waa  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

Graham  B.  Smedley  and  Wm.  M.  Jones,  for 
appellant.  F.  J.  McCoid,  Asst  Atty.  Gen.,  for 
the  State.       ' 


DAVIDSON,  P.  J.  The  evidence  shows 
that  appellant  at  night  killed  Letitla  Bedford. 
The  Jury  assessed  the  death  penalty. 

The  facts  are  very  voluminous  and  unnec- 
essarily prolix.  In  substance  it  is  gleaned 
from  the  record  that  appellant  was  paying 
rent  for  a  house  occupied  by  himself,  the  de- 
ceased, and  relatives  of  the  deceased,  and 
that  She  (deceased)  bad  for  some  time  been 
playing  the  part  of  mistress  to  him.  An- 
other negro  came  upon  the  scene  as  a  rival 
for  the  favors  of  appellant's  mJstress.  This, 
as  usual  under  such  circumstances,  brought 
trouble.  This  rival  bad  threatened  the  life 
of  appellant  The  girl  had  been  going  out  at 
night  with  apiiellant's  rival,  which  disconcert- 
ed appellant  On  the  night  of  the  tragedy 
this  girl  came  on  the  gallery  from  a  nocturnal 
outing  and  was  opening  the  door  of  appel- 
lant's room,  which  seems  to  have  been  an  un- 
usual occurrence  for  her,  if  in  fact  she  had 
ever  done  so  previously.  Appellant  was  an- 
ticipating a  dangerous  visit  from  his  rival. 
On  the  evening  prior  to  the  homicide  appel- 
lant had  borrowed  a  gun  for  the  purpose  of 
going  hunting  the  following  day,  and  bought 
some  shells  loaded  with  small  shot  He  made 
an  appointment  with  another  party  for  the 
taunt  Their  purpose  was  to  Idll  birds.  Some 
time  prior  to  the  homicide,  the  same  night, 
appellant  had  retired  to  his  room  and  had 
gone  to  bed.  The  gun  and  cartridges  were  in 
bis  room.  He  testifies  he  had  tieen  asleep  at 
the  time  the  noise  occurred  at  his  front  door. 
When  the  party  undertook  to  open  the  door, 
appellant  grabbed  bis  gun  and  fired.     The 
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death  of  Letltla  Bedford  was  the  result.  Ap- 
pellant In  his  nightclothes  Immediately  fled, 
leaving  his  g^n,  cartridges,  wearing  apparel, 
and  everything  in  the  room  where  be  was 
sleeping.  Without  going  into  a  detailed  state- 
ment of  the  many  facts  and  circumstances, 
pro  and  con,  developing  the  state's  theory  at 
Intentional  killing  of  the  girl  and  appellant's 
theory  that  he  thought  he  was  killing  his 
rival,  who  had  come  to  destroy  his  life,  and 
statements  to  the  effect  that  he  was  not 
aware  at  the  time  of  his  arrest  that  he  had 
killed  anybody,  we  think  the  above  is  a  suf- 
ficient statement  for  the  disposition  of  the 
case. 

However  many  disputed  facts  this  record 
discloses,  and  however  antagonistic  the  testi- 
mony Is  In  regard  to  matters  and  conversa- 
tions, threats,  etc.,  occurring  prior  to  the 
night  6f  the  homicide,  it  is  not  a  disputed 
fact,  but  a  conceded  one,  that  appellant  had 
retired  for  the  night,  and  at  the  time  of  the 
killing  was  in  his  nightclothes,  and  fired  just 
as  the  party  was  trying  to  open  the  door,  and 
In  this  condition  fled  out  Into  the  darkness. 
The  writer  desires  to  state,  at  this  point,  that 
he  is  of  the  opinion  that  this  evidence  does 
not  show  a  capital  case.  Inhere  is  not  suf- 
ficient evidence.  In  my  Judgment,  to  show 
that  this  killing  occurred  under  circumstances 
that  Indicated  premeditation  and  deliberation 
to  take  the  life  of  the  girl  when  it  occurred. 
This  record  makes  It  apparent  that  appellant 
was  not  expecting  the  deceased  at  that  point 
But,  be  that  as  It  may,  there  are  B(»ne  matters 
occurring  In  this  record  that  require  a  re- 
versal of  the  judgment  There  are  quite  a 
number  of  bills  of  exception  reserved  in  the 
statement  of  facts  and  scattered  along 
through  250  pages  of  evidence,  all  of  which 
we  do  not  think  necessary  to  review. 

One  of  the  bills  of  exception  shows  that  the 
witness  Owens  was  testifying  for  the  state, 
and  among  other  things  It  was  sought  to 
prove  by  htm  substantially  that  be  overheard 
appellant  talking  with  another  party,  in 
which  he  (appellant  made  threats  to  kill  a 
guinea,  and  that  in  the  opinion  of  the  wit- 
ness  he  meant  this  girl;  but  he  did  not  know 
what  he  meant  by  saying  "guinea."  It  la 
shown  In  the  record  by  some  of  the  testimony 
that  the  word  "guinea,"  mentioned,  referred 
to  negro  women  generally.  Objection  was 
urged  to  this  testlmxiny.  Witbont  going  Into 
a  detailed  statement  of  it  and  the  grounds 
of  objection,  we  are  of  opinion  that  this  char- 
acter of  threat  was  not  admdsslble.  This  has 
been  decided  so  frequently  we  deem  it  unnec- 
essary to  dte  authorities.  Before  a  threat 
supposed  to  have  been  made  by  the  accused 
can  be  used  against  him  in  his  trial,  the  evi- 
dence must  show  that  the  threat  was  direct- 
ed against  and  individuates  the  deceased. 
The  fact  that  "gntakea"  meant  negro  women 
is  not  sufficient 

There  Is  a  bill  of  exceptions  in  the  record 
which  recites,  in  substance,  that  after  the 
testimony  for  the  state  and  defendant  had 


dosed,  and  the  assistant  county  attorney  was 
making  his  opening  argument  to  the  jury,  and 
before  any  other  argument  had  been  made  to 
the  jury,  and  during  an  intermission  of  the 
court  Immediately  following  the  close  of  said 
argimient,  which  Intennission  was  from  5:30 
to  7  o'clock  p.  m.,  counsel  for  appellant  dis- 
covered certain  new  testimony,  the  failure  to 
discover  which  previously  was  not  due  to  neg- 
ligence on  his  (appellant's)  part  or  on  the 
part  of  his  attorneys.  When  the  court  re- 
convened, the  judge  asked  appellant's  counse' 
if  they  were  ready  to  proceed  with  the  argu- 
ment, and  was  informed  that  during  recess 
they  had  discovered  new  testimony  which 
they  desired  to  introduce  before  proceeding 
with  their  argument,  and  explained  the  na- 
ture of  it  privately  to  the  court  at  the  re- 
quest of  the  court  The  court  retired  the 
Jury,  and  had  J.  O.  Coleman,  one  of  the  wit- 
nesses'to  the  newly  discovered  facts,  placed 
on  the  witness  stand.  Appellant's  confessions 
were  testified  by  Tanner,  one  of  the  officers, 
who  stated  that  he  and  the  assistant  county 
attorney  had  gone  to  the  jail  where  appellant 
was  confined  and  obtained  certain  confessions 
after  warning.  Ai^)ellant  testified  contradic- 
tory to  Tanner  in  regard  to  the  same  con- 
fessions, and  that  he  was  mistreated  and 
kicked  and  abused  in  order  to  obtain  the  con- 
fessions or  statements,  and  this  by  the  as- 
sistant county  attorney,  who  be  further  tes- 
tifies was  Intoxicated  at  the  time.  It  then 
became  an  Issue  before  the  jury  whether  or 
not  these  confessions  were  really  voluntarily 
made  after  warning.  Without  discussing  the 
question  of  warning,  there  was  a  direct  lasne 
between  Tanner's  testimony  and  appellant's 
as  to  the  manner  of  obtaining  the  confessions, 
and  as  to  what  the  confessions  or  statements 
of  appellant  wer&  Appellant  stated  that  the 
assistant  county  attorney  was  intoxicated  and 
nsed  violence  upon  his  perstm  to  extort  the 
confessions,  and  stated  what  he  did  because 
he  was  fearful  of  the  result  of  the  visit  of  the 
two  officers  to  his  cell,  etc.  If  the  confessions 
were  not  voluntary,  although  a  warning  had 
been  given,  they  should  not  have  been  in- 
troduced In  evidence;  but,  there  being  an  is- 
sue upon  it,  appellant's  newly  discovered  tes- 
timony was'  offered  for  the  purpose  of  sus- 
taining his  testimony  as  to  the  condition  of 
the  officers  and  the  manner  of  obtaining  the 
confession.  Coleman  then  testified  before 
the  court  that  he  saw  the  assistant  county 
attorney  on  the  night  of  the  confession  and 
just  after  he  left  the  jail,  and  heard  him  talk- 
ing about  the  confessions  of  appellant ;  locat- 
ed the  place  of  the  conversation  at  Felix 
Tanco's  bar.  Getting  down  to  a  material  part 
of  the  testimony  of  this  witness,  the  follow- 
ing occurred:  "Q.  Did  he  tell  yon  that  he 
had  gotten  a  confession  from  Will  Garrett? 
A.  Tes,  sir.  Q.  What  did  he  say  about  the 
negro.  Will  Garrett  at  that  time?  A.  He 
made  the  remark  that  he  was  the  most  stub- 
born son-of-a-bltch  that  he  had  ever  seen 
in  hla  life.    Q.  Did  he  say  that  it  was  dif- 
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flcnlt  to  get  a  statement  and  conteasion  trom 
him?  A.  He  did;  yee,  sir.  Q.  Did  he  say 
that  It  was  necessary  for  hliti  to  do  anything? 
A.  He  said  he  talked  with  him,  and  fussed 
with  him,  and  even  choked  him,  and  It  took 
blm  40  minntea  before  be  could  get  that  negro 
to  open  hig  month.  Q.  Did  be  say  he  choked 
WUl  Garrett?  A.  He  did.  Q.  What  was 
blB  condition  at  the  time  he  made  this  re- 
mark at  the  bar?  A.  He  was  drinking.  Q. 
Was  he  drinking  very  mucli.  A.  It  looked 
as  though  he  was.  Q.  Was  be  about  drunk? 
A.  I  think  he  was  intoxicated;  yes,  sir.  Q. 
Are  yon  a  Judge  of  when  a  man  is  Intoxicat- 
ed? A.  I  think  I  should  be.  Q.  Why  do  yon 
ttalnk  yon  should  be?  A.  I  bare  been  tend- 
ing bar  for  a  good  many  years  and  handled  a 
good  many  drunken  people.  Q.  Have  you 
seen  a  good  many  drunk  people?  A.  Yes,  sir ; 
I  have,  a  number  of  them.  Q.  Have  you  ever 
seen  Mr.  Nelms  drinking?  A.  I  have,  yes, 
sir;  several  times.  Q.  Have  you  seen  bim 
sober?  A.  I  have;  yes  sir.  Q.  Do  you  think 
you  conld  tell  the  difference  in  Mr.  Nehns 
when  he  was  drinking  and  when  he  was 
sober?  A.  I  think  I  could  tell  the  difference,  t 
Q.  At  the  bar  that  night  did  he  indicate  that 
be  was  drinking?  A.  He  Indicated  that  be 
was  drinking;  yes,  sir.  Q.  By  what?  A.  By  his 
talk.  Q.  Did  he  stagger,  or  anything  of  that 
kind?  A.  Why,  yes;  he  wag  staggering  a 
little."  The  following  part  of  the  testimony 
of  this  witness  goes  on  to  elucidate  and 
amplify  tbese  questions.  It  is  also  agreed 
that  the  testimony  of  Felix  Tanco  would  be 
practically  the  same  as  Coleman  in  regard 
to  this  matter,  and  it  is  made  to  appear  this 
Is  entirely  newly  discovered  testimony.  This 
evidence  should  have  gone  to  the  jury.  Tan- 
ner had  testified  that  Mr.  Nelms  was  not  in- 
toxicated. Appellant  bad  testified  that  he 
was,  and  to  the  treatment  There  was  a 
square  Issue  between  tbese  two  witnesses,  ap- 
pellant and  Tanner,  in  regard  to  these  mat- 
ters. Tbe- evidence  of  the  outside  witnesses 
as  to  the  conditloo  of  Mr.  Nelms  immediately 
succeeding  this  visit  to  the  jail  was  pertinent 
testimony  in  regard  to  the  manner  of  obtain- 
ing this  confession;  at  least,  as  to  the  con- 
dition of  Mr.  Nelms  immediately  succeeding 
wbat  transpired  at  the  jail.  It  is  just  to  state 
that  Mr.  Nelms  did  not  object  to  the  intro- 
dacticm  of  this  testimony  before  the  jury, 
stated  his  entire  willingness  to  let  it  go  before 
tbe  Jury,  and  himself  desired  to  take  the  wit- 
ness stand  to  meet  it.  The  court  ruled  it  out 
of  his  own  volition.  This  was  error.  In  rul- 
ing it  out  the  court  stated  that  he  would  con- 
trol it  m  bis  charge  to  the  Jury.  It  would 
be  a  very  dtfflcolt  matter  to  control  evidence 
to  the  jury  that  bad  not  been  introduced,  for 
tbe  jury  was  supposed  to  know  nothing  about 
It.  The  jury  had  been  retired  from  the  court- 
room and  did  not  hear  It.  Appellant  waa 
seeking  to  get  It  before  the  jury";  but  the 
court  undertook  to  solve  all  qnestions  connect- 
ed with  this  matter  by  withdrawing  Tanner's 
tettbnony  from  tbe  Jxuy  In  his  written  charge. 


Perhaps  tiie  withdrawal  of  Tanner's  testi- 
mony in  regard  to  these  confessions,  in  the 
manner  and  at  the  time  It  was  done,  was 
more  injurious  than  if  it  had  remained  before 
the  Jury  contradicted,  to  a  certain  extent  by 
appellant's  evidence;  for  tbe  record  discloses 
that  the  court  did  not  inform  the  Jury  that 
they  should  not  consider  this  testimony  until 
after  the  arguments  had  been  concluded,  and 
did  so  then  in  the  general  charge.  The  county 
attorney  had  argued  this  question  in  his 
opening  argument.  Coleman's  and  Tanco's 
testimony  was  sought  to  meet  this  as  far  as 
possible  immediately  upon  it  being  discovered. 
It  was  rejected,  and  Tanner's  testimony  re- 
mained before  the  jury  during  tbe  remainder 
of  the  discussion  by  counsel.  Then,  after  It 
had  been  fully  discussed,  the  court  Informed 
the  Jury  that  they  should  not  consider  his 
testimony.  We  are  of  opinion  this  matter  Is 
placed  In  such  relation  that  It  is  more  in- 
jurious to  appellant  than  if  Tanner's  evidence 
had  remained  properly  guarded  by  an  ap- 
propriate charge.  A  great  many  authorities 
have  been  cited  by  appellant  in  his  brief  in 
support  of  his  contention,  but  we  deem  it  un- 
necessary to  cite  them.  The  most  injurious 
course  to  appellant  was  followed  in  this 
whole  matter. 

Another  bill  recites  that,  while  one  of 
appellant's  attorneys  was  addressing  the  ju- 
ry, he  said  that  "Will  Garrett  had  testified 
that  while  be  was  on  his  way  to  Buckner's 
Orphans'  Home  he  had  met  a  man  with  a 
bottle,  and  that  the  man  had  told  him  they 
are  raising  hell  in  Dallas,  and  that  there 
was  a  man  and  woman  killed  there  last 
night,"  and  defendant's  counsd  further  said 
to  tbe  Jury  that  "he  believed  from  that  that 
tlic  rumor  had  gotten  out  that  a  man  end 
woman  had  been  killed  here  In  Dallas,  and 
that  the  rumor  was  to  the  effect  that  Joe 
Smith  and  Letltia  Bedford  had  been  killed, 
and  that  be  believed  tbat  this  Indicated  In 
an  indirect  way  that  Joe  Smith  was  with 
Letltia  Bedford  that  night."  Thereupon  the 
assistant  county  attorney  interrupted  coun- 
sel for  defendant  and  stated,  "As  a  matter 
of  fact  there  was  a  negro  man  killed  in  Dal- 
las tbat  night  In  another  place."  Objection 
was  urged  to  this.  This  ought  not  to  have 
been  permitted.  No  witness  would  have  been 
permitted  to  testify,  as  against  appellant 
tbat  In  another  part  of  tbe  city  on  tbat  night 
another  man  bad  been  killed. 

Another  bill  was  reserved  to  the  manner 
of  asking  certain  questions,  because  they 
were  leading,  suggestive,  and  prejudicial,  etc. 
Tanner  was  placed  on  the  stand  by  the  state 
to  prove  confessions  of  appellant  while  In 
jail.  The  following  occurred:  "Q.  Mr.  Tan- 
ner, do  yon  remember  the  occasion  of  Lietltla 
Bedford  being  killed?  A.  Yes,  sir.  Q.  Did 
you  make  any  effort  to  locate  tbe  defendant 
after  that  killing?  A.  Yes,  sir;  our  depart- 
ment did.  Q.  Your  whole  department  was 
after  him?  A.  Yes,  sir.  Q.  Do  you  remem- 
ber tbe  occasion  of  bit  being  arrested  and 
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being  brongbt  to  Dallas?  A.  I  do.  Q.  Do 
yoa  remember  the  night  he  was  brought  here? 
K.  Tee,  sir.  Q.  Did  you  see  him  that  night? 
A.  Yes,  sir.  Q.  Who  was  with  you  at  the 
time  you  saw  him?  A,  Yourself.  Q.  Where 
did  you  meet  me,  or  where  did  I  meet  you, 
that  night?  A.  At  the  city  haU.  Q.  What, 
If  anything,  did  I  say  to  you  in  reference  to 
this  negro?  A.  Asked  me  to  go  to  tbe  jail 
with  you;  that  you  wanted  to  talk  with  this 
negro  and  see  what  he  had  to  say  about  this 
killing.  Q.  At  that  time  was  I  drunk,  drink- 
ing, intoxicated,  or  in  any  degree  under  the 
Influence  of  liquor?  A.  None  wbatevor.  Q. 
Did  I  have  a  bottle  of  whisky  with  me?  A. 
Never  did  show  It  if  you  did.  I  never  did 
see  any  whisky.  Q.  During  the  conversation 
with  the  defendant  did  I  at  any  time  offer 
him  whisky  or  try  to  get  him  to  drink  whis- 
ky? A.  You  did  not  Q.  Did  I  at  any  time 
curse,  abuse,  or  threaten  the  defendant?  A. 
You  did  not  Q.  Did  I  at  any  time  kick  or 
strike  tbe  defendant?  A.  You  did  not  Q. 
Is  it  not  a  fact  Mr.  Tanner,  that  the  de- 
fendant told  us,  after  being  duly  warned 
by  me  on  the  night  of  this  shooting,  Joe 
Smith,  a  negro  barber,  came  Into  his  room — 
Mr.  Hamilton:  We  object  Mr.  Nelms:  And 
presented  a  six-shooter  to  him?  Mr.  Hamil- 
ton: Walt  a  minute.  Mr.  Nelms:  No;  I 
won't  wait.  Court:  Let  him  ask  tbe  ques- 
tion. Mr.  Hamilton:  We  object,  and  say 
the  question  Is  leading.  Mr.  Nelms:  And 
presented  a  pistol  to  him,  and  told  him,  'God 
damn  youl  get  up  from  there  and  pull  your 
freight,  or  I  will  blow  your  damned  brains 
out?'  Mr.  Hamlltna:  Don't  answer  that; 
we  object  Mr.  Nelms:  I  am  not  tibrough. 
The  Court:  Qo  ahead.  Mr.  Nelms:  And  that 
thereupon  be  jumped  up  from  the  bed  and 
grabbed  a  shotgun?  Mr.  Hamilton:  Walt 
just  a  minute;  we  want  to  except  Mr. 
Nelms:  I  won't  wait  The  Court:  Now  what 
is  your  objection?  Mr.  Smedley:  We  object 
to  It  because  the  question  is  leading.  The 
Court:  The  court  will  sustain  your  objection 
and  let  Mr.  Tanner  tell  what  was  said." 
Then  appellant  objected  substantially  that  it 
was  error  to  permit  the  attorney  to  place 
hla  questions  In  a  leading  form  for  evidence 
he  sought  to  elicit  from  the  witness,  and 
that  they  were  suggestive,  and  intended  to 
suggest  the  answer,  and  for  the  reason  the 
county  attorney  by  his  questions  Indicated 
to  the  witness  the  line  of  answers  that  he 
desired,  and  indicated  and  suggested  In  ad- 
vance testimony  which  was  hurtful  and  in- 
jurious. We  are  of  opinion  that  this  bill  of 
exceptions  is  well  taken.  These  questions 
were  as  leading  and  suggestive  as  it  was 
possible  for  tbem  to  be  framed,  and  under 
all  the  authorities,  as  far  as  we  are  aware, 
this  testimony  was  clearly  inadmissible^  See 
Ripley  V.  State  (Tex.  Cr.  App.)  100  8.  W.  &43; 
Davis  V.  State,  43  Tex.  190;  Wright  v.  State, 
10  Tex.  App.  480;  Rangel  v.  State,  22  Tex. 
App.  645,  3  S.  W.  788;  Ashlock  v.  State,  16 
Tex.  App.  21;   Railway  v.  Hammon,  92  Tex. 


600,  60  S.  W.  123;  Hallway  ▼.  Dalwigh. 
92  Tex.  65B,  61  S.  W.  COO;  Bridge  Co.  t. 
Oartrett  75  Tex.  631,  13  S.  W.  8;  Lenta  v. 
Dallas,  96  Tex.  258,  72  S.  W.  S9;  Able  v. 
Sparks,  6  Tex.  348;  Railway  Co.  v.  Duelin, 
86  Tex.  450,  25  S.  W.  406;  Conn  v.  State,. 
11  Tex.  App.  390-401;  Hopperwood  v.  State, 
39  Tex.  Cr.  R.  15,  44  S.  W.  841;  and  Craddick 
V.  SUte,  88  S.  W.  347,  13  Tex.  Ot  Rep.  637. 
While  the  court  said  he  would  sustain  the 
objection,  yet  he  told  the  witness  to  answer 
and  be  did  answer. 

There  are  other  bills  of  exception  in  th» 
record  that  we  have  thought  perhaps  uimec- 
essary  to  discuss. 

For  the  reasons  Indicated,  tbe  judgment 
Is  reversed,  and  the  cause  is  remanded. 

HBNDBBSON,  J.,  absoit 


Bx  parte  VACCABEZZA. 
(Court  ot  Criminal  Appeals  of  Texas.    Da&  18. 

1.  INTOXIOATIRO    Liquou  —  Statutbb  —  Bi- 

PKAI.. 

The  Baskln-McOregor  law  (Acts  SOth  Leg. 
p.  258  et  seq^  c.  138),  which  went  into  effect  on 
July  12,  1907,  and  provides  new  regulations  for 
the  sale  of  hitozicatins  lioaots,  not  only  ex- 
pressly repealed  all  former  laws  with  reference 
to  the  retail  of  intoxicating  liquors,  but  also 
repealed  such  laws  by  sabstitation. 

Relator,  on  May  28,  1007,  obtained  a  li- 
cense entitling  blm  to  pursue  the  bnsineaa  of 
retailing  intoxicating  liquors  for  12  montlis. 
The  Baskin-McGregor  law  (Acta  30th  Leg.  p. 
258  et  seq.,  c.  138),  which  went  Into  effect  on 
July  12,  1907,  provided  new  regulations  for  the 
sale  of  mtoxicating  liquors,  and  declared  that  all 
laws  or  parts  of  laws  in  conflict  therewith  were 
expressly  repealed.  Held,  that  relator  had  no 
authority  to  sell  under  tbe  license  of  May  28th 
on  September  12,  1907,  long  after  he  could  have 
complied  with  the  Baskin-McOregor  law,  which 
expressly  and  by  substitution  repealed  all  for- 
mer laws  with  reference  to  tlie  retail  of  intox- 
icating liquors. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  29,  Intoxicating  Ldquors,  §  114.] 

Habeas  corpus  on  application  of  Steve  Vae- 
carezza.     Writ  granted.     Relator  remanded. 

Newton  &  Ward  and  Wm.  Aubrey,  for  re- 
lator. F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Tbls  Is  a  companion 
case  to  E)x  parte  Steve  Vaccaresza  (No.  3,839.. 
decided  on  a  previous  day  of  the  present 
term)  106  S.  W.  1119.  The  writer  was  ab- 
sent when  the  decision  In  that  case  was  ren- 
dered, and  in  this  case  gives  his  views  for 
remanding  applicant  to  custody.  It  is  un- 
necessary to  go  into  any  detailed  statement 
of  the  facts,  as  they  have  been  sufficiently 
given  In  tbe  former  case. 

Relator  obtained  license  for  the  retail  sale 
of  intoxicating  liquors  on  the  28th  of  May, 
1907,  which,  under  the  then  existing  laws, 
would  entitle  him  to  pursue  that  business 
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for  12  montlia.  What  1b  known  as  the  "Bas- 
kln-HcOregor  Bill"  went  Into  effect  on  tbe 
12th  of  July,  1807.  Acts  1907,  p.  2S8,  c.  138. 
Belator  was  arrested  on  the  19th  of  Septem- 
ber, 1907,  npon  complaint  charging  him  with 
Tlolatlog  the  provisions  of  the  Baskln-Mc- 
Gregor  act  on  or  abont  the  12th  of  Septem- 
ber, 1907.  These  dates  are  mentioned  simply 
to  show  that  relator  was  arrested  for  sell- 
ing long  after  he  could  have  complied  fully 
with  all  the  provisions  of  the  Baskln-Mc- 
Gregor  bill  and  obtain  license  to  operate  un- 
der that  law.  Relator  puts  his  proposition 
tersely  and  clearly,  as  follows  i  "From  tbe 
capias,  Information,  complaint  and  agree- 
ment aforesaid  It  Is  obvious  that  there  is  In- 
volved in  this  case  but  one  question,  vis.: 
Did  tlie  act  of  the  last  Legislature  revoke 
liquor  licenses  which  had  not  expired  by 
tlieir  terms  when  said  new  law  took  effect?" 
The  writer  believes,  while  the  question  stat- 
ed is  as  clearly  put  as  could  liave  been  well 
done  it  is  not  exactly  the  question  involved. 
The  writer's  view  of  the  question  Is  this: 
Did  relator  have  authority  to  sell  under  his 
old  license  at  the  time  that  he  sold,  to  wit, 
on  the  12th  of  September,  1907? 

Whether  we  look  to  relator's  proposition, 
or  that  stated  by  the  writer,  the  answer  is 
the  same,  and  in  the  negative.  My  Brethren 
have  decided,  without  difference  of  opinion, 
that  on  the  12th  of  September,  1907,  the 
Baskln-McGregor  bill  was  in  full  force,  and 
that  the  license  under  the  old  law  could  not 
be  economized  to  sell  Intoxicants  at  that 
time.  They  differed  to  some  extent  as  to  the 
condition  of  the  law  regulating  the  retailing 
intoxicants  from  tbe  12th  of  July  until  the 
provlalona  of  the  Baskin-McGregor  act  could 
have  been  complied  with.  To  the  writer's 
mind  tbe  condition  of  the  parties  retailing 
intoxicants  from  the  12th  of  July  until  they 
could  have  obtained  license  under  the  pro- 
visions of  the  Baskln-McGregor  bill  is  not  in- 
volved in  this  case,  and  could  not  be.  Re- 
lator could  have  complied  with  the  provi- 
sions of  tbe  Baskln-McGregor  bill  long  be- 
fore be  is  charged  with  selling,  but  did  not 
Ordinary  diligence  would  have  enabled  ap- 
plicant to  comply  with  tbe  terms  of  the 
Baskln-McGregor  bill  within  30  days  from 
the  12th  of  July.  At  farthest  by  the  middle 
of  August  relator  could  have  been  operating 
under  the  Baskln-McGregor  bill.  Had  relat- 
or been  charged  with  selling  Intoxicants  be- 
tween the  12th  of  July  and  tbe  time  when  he 
could  have  obtained  license  under  the  Bas- 
kln-McGregor bill,  tbe  questions  discussed  by 
my  Brethren  and  about  which  they  have 
differed  would  be  involved.  Anything  said 
in  this  case  with  reference  to  the  attitude 
of  the  parties  after  the  12th  of  July  until 
they  could  have  complied  with  the  provisions 
of  the  said  bill  would  be  obiter  dicta.  The 
question  is  not  involved.  As  before  stated, 
we  answer  relator's  proposition  In  the  nega- 
tive: First  because  the  provisions  of  the 
Baskln-UcGtegor  bill  expressly  repealed  all 


laws  in  conflict  with  it;  second,  said  bill  is 
a  complete  substitute  for  tbe  old  law  in  re- 
gard to  retailing  Intoxicants.  It  does  not 
affect  tbe  wholesale  business.  It  is  unnec- 
essary to  discuss  the  plain  provisions  of  ex- 
press repeal.    It  needs  none. 

With  reference  to  the  substitution  of  the 
Baskln-McGregor  law  for  the  old,  we  would 
say  the  rule  is  well  stated  in  Stebbins  v. 
State,  22  Tex.  App.  32,  2  S.  W.  617,  by  Pre- 
siding Judge  White,  as  follows:  "Where  a 
new  statute  In  itself  comprehends  the  entire 
subject  and  creates  a  new,  independent  and 
entire  system  respecting  the  subject-matter, 
it  is  universally  held  to  repeal  and  supersede 
all  previous  systems  and  laws  respecting  the 
same  subject-matter" — and  in  8npi;K>rt  of  this 
proposition  he  dtes  Bryan  v.  Sundberg,  K 
Tex.  423;  Stinnan  v.  State,  21  Tex.  734; 
Wade  on  Retroactive  Laws.  K  291,  292;  Bt- 
ter  V.  Missouri  Pacific  Railway  Company,  2 
WUlson,  Civ.  Ct  App.  {  58.  The  question  was 
again  before  this  court  in  Dickinson  v.  State, 
38  Tex.  Cr.  R.  472  (the  quotation  being  on 
page  479),  41  8.  W.  759,  760,  43  S.  W.  520. 
Judge  Henderson,  rendering  the  opinion  for 
tbe  court  speaking  of  the  substitution  of 
one  act  for  another,  says:  "It  Is  well  set- 
tled, under  all  the  authorities  of  which  we 
liave  any  knowledge,  that  a  subsequent  stat- 
ute, revising  the  subject-matter  of  a  former 
one  and  evidently  Intended  as  a  substitute 
for  It  although  it  contains  no  express  words 
to  that  effect,  must  operate  to  repeal  the  for- 
mer to  the  extent  to  which  its  provisions  are 
revised  and  supplied  (see  Rogers  v.  Watrous, 
8  Tex.  62,  58  Am.  Dec.  100;  Cain  v.  State, 
20  Tex.  355;  Tunstall  v.  Wormley,  64  Tex. 
476;  Stirman  v.  State,  21  Tex.  734;  Ex 
parte  Valasquez,  26  Tex.  178;  Holden  v. 
State,  1  Tex.  App.  225);  and  where  the  re- 
vised statute,  in  and  of  itself,  comprehends 
another  subject  snd  creates  a  new,  inde- 
pendent and  entire  system  respecting  that 
subject-matter,  it  is  universally  held  to  re- 
peal and  supersede  all  previous  statutes  and 
laws  respecting  the  same  subject-matter  (see 
Btyan  v.  Sundberg,  6  Tex.  423;  Stirman  v. 
State,  21  Tex.  734 ;  Etter  v.  lUilway,  2  Will- 
son,  Civ.  Ct  App.  {  68;  Stebbins  v.  State, 
22  Tex.  Cr.  App.  32,  2  S.  W.  617)."  The 
question  again  was  commented  on  by  the 
court  in  Ex  parte  Coombs,  38  Tex.  Cr.  App. 
656,  44  S.  W.  854,  in  the  following  language: 
"It  may  be  asserted  with  equal  confidence 
that  a  repeal  may  be  had  by  amendment 
and  substitution.  So,  when  a  subsequent 
statute  reviews  the  subject-matter  of  a  for- 
mer one,  and  is  evidently  Intended  as  a  sub- 
stitute for  It  though  it  contains  no  express 
words  to  that  effect  it  must  be  held  to  oper- 
ate as  a  repeal  of  the  former  to  the  extent  to 
which  Its  provisions  are  revised  and  sup- 
plied. And  a  new  statute,  which  compre- 
hends the  entire  subject-matter  of  the  pre- 
vious one,  and  enacts  a  new  and  independent 
system  respecting  it  repeals  and  supersedes 
all  prior  systems  and  laws  upon  the  same 


Digitized  by 


Google 


394 


106  SOUTHWSiSTBRN  BBFORTEB. 


^x. 


Bubject-matter.  See  Stebblns  r.  State,  22 
Tex.  Or.  App.  82,  2  8.  W.  617;  Rogers  t. 
Watrous,  8  Tex.  63,  68  Am.  Dec.  100;  Oood- 
enow  r.  Battrlck,  7  Mass.  140;  Stirman  t. 
State,  21  Tex.  734;  Ex  parte  Valasqnejs,  26 
Tex.  178;  Holden  v.  State,  1  Tex.  App.  226; 
Harold  v.  State,  16  Tex.  App.  167;  Bartlett 
V.  King,  12  Mass.  S45,  7  Am.  Dec.  99;  In  re 
Ashley,  4  Pick.  (Mass.)  21,  23 ;  Ck>m.  t.  Cool- 
ey,  10  Pick.  (Mass.)  39;  Ellis  y.  Paige,  1 
Pick.  (Mass.)  43,  45 ;  Inhabitants  of  Rutland 
V.  Inhabitants  of  Mendon,  1  Pick.  (Mass.) 
154;  Blackbnm  t.  Inhabitants  ot  Walpole, 
9  Pick.  (Mass.)  97;  Snth.  Stat  Const.  SS  133, 
154,  and  note,  for  collated  supporting  ao- 
thorltles." 

We  deem  It  unnecessary  to  pursue  this  sub- 
ject further,  for  the  authorities  are  too  clear 
for  discussion  that,  when  the  Baakln-Mc- 
Gregor  bill  went  Into  effect  on  the  12th  of 
July,  It  not  only  expressly  repealed  all  for- 
mer laws  with  reference  to  retail  of  liquors 
In  Texas,  as  provided  for  under  the  terms  of 
the  act,  but  that  the  repeal  by  substitution 
is  as  equally  certain.  As  before  stated,  the 
writer  does  not  deem  it  necessary  to  discuss 
the  attitude,  rights,  or  liabilities  of  relator, 
had  he  been  charged  with  selling  Intoxicants 
after  July  12th  and  before  he  could  have  ob- 
tained .  license  under  said  Baskin-McGregor 
law,  and  expresses  no  opinion  as  to  the  at- 
titude of  parties  who  may  have  so  sold. 

For  the  reasons  indicated,  the  relator  is 
remanded  to  custody;  and  it  is  accordingly 
so  ordered. 

BROOKS,  J.  I  barely  concur  In  the  con- 
dnslon.    . 

HENDERSON,  J.,  absent 


CLARK  r.  GURLEY   et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  18, 
1907.) 

1.  WiTNKSSES— Impeachment  —  tJsE  of  Depo- 
sition Taken  in  Anotheb  Suit. 

A  deposition  of  a  witness  for  plaintiff,  tak- 
en in  another  suit  to  which  he  was  not  a  party, 
is  not  admissible  against  plaintiff  to  show  that 
witness  made  statements  tending  to  contra- 
dict faer  testimony  for  plaintiff,  but  such  state- 
ments might  be  shown,  after  laying  the  proper 
predicate,  by  the  officer  before  whom  the  depo- 
sition was  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  g|  1049-1051.] 

2.  Gifts— Validitt — Good  Faith. 

In  a  contest  as  to  the  title  to  notes  execut- 
ed to  a  decedent  between  decedent's  heirs  and 
one  claiming  under  decedent's  wife,  to  whom  it 
is  alleged  decedent  made  a  gift  of  the  notes,  the 
rights  of  creditors  not  being  involved,  the  ques- 
tion of  good  faith,  as  generally  understood,  is 
not  involved. 

3.  Same— iHSTBTJCTioNS. 

In  a  contest  as  to  the  title  to  notes  execut- 
ed to  a  decedent  between  decedent's  heirs  and 
one  claiming  under  decedent's  wife,  to  whom  it 
was  alleged  decedent  made  a  gift  of  the  notes, 
the  expression,  "explicit  intention,"  in  an  in- 
structiob  as  to  whether  decedent  made  the  gift 


with  explicit  intention  to  relinquish  his  rights 
and  transfer  them  to  his  wife,  was  too  strong, 
and  may  have  l>een  understood  by  the  jury  as 
signifying  expressed  intention. 

4.  Same— Intent. 

A  delivery  of  notes  to  another  with  tlie  in- 
tention by  the  owner,  whether  express  or  im- 
plied, of  divesting  himself  of  title  and  vesting 
the  same  in  such  other,  constitutes  a  gift. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  24,  Gifts,  H  58-40;] 

Appeal  from  District  Conrt,  Upshor  Ooon- 
ty;    R.  W.  Simpson,  Jadge. 

Action  by  O.  C.  Clark  against  W.  B.  Gup- 
ley,  in  which  action  J.  F.  Morris  and  others 
flied  a  plea  of  Intervention.  Judgment  for 
interveners,  and  plaintlft  appeals.  Reversed 
and  remanded. 

Barnwell  &  Bberhart,  for  appellant  War- 
ren &  Brlggs,  for  appellees. 

KEY,  J.  O.  C.  Clark  Instituted  this  suit 
against  W.  K.  Gurley  on  three  negotiable 
vendor's  Hen  notes,  payable  to  B.  Q.  M<w- 
ris,  or  bearer.  The  defendant  Gnrley  made 
no  defense.  J.  F.  Morris  and  the  other  chil- 
dren and  heirs  of  B.  G.  Morris  filed  a  pica 
of  Intervention,  alleging  that  they  were  the 
owners  of  the  notes  and  entitled  to  recover 
thereon.  The  plaintiff  claimed  that  Ijefore 
his  death  B.  G.  Morris  made  a  gift  of  the 
notes  to  his  wife,  Jane  Morris,  and  that  the 
plaintiff  bought  them  from  Mrs.  Morris,  giv- 
ing therefor  a  valuable  consideration.  The 
interveners  claimed  title  to  the  notes  as  chil- 
dren and  heirs  of  their  deceased  father,  and 
controverted  the  alleged  gift  There  was  a 
Jury  trial,  resulting  in  favor  of  interyeners. 
and  the  plaintiff  has  appealed. 

Mrs.  Jane  Morris  having  testified  as  a  -wit- 
ness for  the  plaintiff  that  her  husband  gave 
her  the  notes  In  controversy,  and  that  she 
sold  them  to  the  plaintiff,  the  court,  over 
the  objection  of  the  plaintiff,  permitted  the 
Interveners  to  introduce  in  evidence  an  alleg- 
ed deposition  of  Mrs.  Morris,  taken  in  an- 
other suit  between  her  and  the  interveners. 
The  alleged  deposition  was  not  signed  by 
Mrs.  Morris,  and  the  officer  who  took  it  cer^ 
tified  that  she  refused  to  sign  it  Mrs.  Mor- 
ris testified  that  she  refused  to  sign  it  be- 
cause her  answers  to  the  questions  had  not 
been  properly  written  down  by  the  officer 
taking  her  deposition.  The  signature  of  the 
witness  Is  required  by  the  statute,  and  nn- 
less  the  witness  signs  the  deposition,  it  wonld 
seem  that  such  deposition  has  not  been  tak- 
en in  accordance  with  the  statute.  Further- 
more, the  plaintiff  was  not  a  party  to  the 
suit  in  which  the  deposition  was  taken,  and, 
for  that  reason,  it  should  have  been  exclud- 
ed. If  In  answer  to  questions  propounded  to 
her  by  the  Officer  taking  her  deposition  she 
made  statements  tending  to  contradict  the 
testimony  she  gave  In  this  case,  the  inter- 
veners had  the  right  after  laying  the  proper 
predicate,  to  place  the  officer  referred  to  on 
the  stand  as  a  witness,  and  prove  by  him 
that  she  made  such  answers,  but  his  official 
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-certlflcate  made  In  the  other  case  was  not  ad- 
missible against  the  plaintiff  in  this  case 
for  the  purpose  of  proving  that  Mrs.  Morris 
made  snch  statements. 

We  are  of  opinion  that  the  court  should 
have  submitted  to  the  Jury  the  question  as  to 
whether  B.  G..  Morris  made  the  gift  of  the 
notes  to  Mrs.  Morris  without  using  the  ex- 
pressions "In  good  faith,"  and  "with  explicit 
intfflitlon  to  relinquish  his  rights  hi  said 
notes,  and  to  transfer  them  to  Mrs.  Morris." 
The  rights  of  creditors  are  not  involved  in 
this  case,  and  the  question  of  good  faith,  as 
generally  understood  In  legal  parlance,  was 
not  involved.  The  expression  "explicit  In- 
tention" Is  too  strong,  and  may  have  been 
understood  by  the  Jury  as  signifying  express- 
ed intention.  If  E.  O.  Morris  delivered  the 
notes  to  his  wife  with  the  Intention,  either 
express  or  Implied,  of  divesting  himself  of 
his  title  thereto,  and  to  vest  title  In  her  so 
as  to  make  them  her  separate  property,  then 
the  Interveners  were  not  entitled  to  recover. 

On  the  other  questions  of  law  we  rule 
against  appellant.  We  express  no  opinion  as 
to  the  merits  of  the  case  as  developed  by 
the  testimony. 

On  account  of  the  error  already  pointed 
out.  the  Judgment  Is  reversed,  and  the  canse 
remanded. 

Reversed  and  remanded. 


MISSOURI.  K.  &  T.  RY.  CO.  OF  TEXAS 
et  al.  V.  UGHTFOOT  et  al.* 

<Coart  of  CSvil  Appeals  of  Texas.    Dec.  7, 1907.) 

1.  AfPCAi/— Revixw— Habmless  Ebbob— Rttl- 
iNO  AS  TO  Misjoinder  or  Actions. 

Where  plaintiff  joined  in  bis  complaint  a 
clAun  for  damages  for  being  ejected  from  defend- 
ant railroad's  train  with  one  for  damages  by 
reason  of  delay  in  the  shipment  of  cattle  as  a 
result  of  the  wrongful  ejection,  the  error,  if 
any,  of  the  trial  court  in  ruling  that  there  waa 
no  misjoinder  of  causes  of  action,  was  cured  by 
its  withdrawing  from  the  jury  the  claim  for 
damages  to  the  cattle. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  4076.] 

2.  TBIAIt— IHFBOFKB  REtfABKS  OF  COUNSEL — 
WlTHDBAWAL  OB  COBBECTION  Or  OBJEC- 
TIONABLE Mattkb— Action  op  Coubt. 

A  jndgment  will  not  be  reversed  for  im- 
proper remarks  of  counsel,  where  the  jury  were 
spedfically  instructed  In  writing  by  the  coart 
that  the  remarks  were  improper,  and  not  to  con. 
sider  them  for  any  purpose,  and  neither  the  rize 
of  the  verdict  nor  anything  else  in  the  record 
indicated  that  the  jury  were  improperly  influ- 
enced by  the  remarks. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  I  816.] 

3.  Cabbixbs— Ejection  of  Passbnokb  fboh 
Tbain — Damaoes— Instbuctions. 

In  an  action  against  a  railroad  for  the  ejec- 
tion of  plaintiff,  a  paesen;;er,  from  defendant's 
train,  there  was  no  reversible  error  in  charging 
that,  if  the  Jury  found  for  plaintiff,  to  allow 
him  such  damages  as  the  evidence  showed  would 
be  a  reasonable  compensation  for  the  expenses 
occasioned  by  the  ejection,  and  in  refusing  to 
limit  «ach  recovery  to  hotel  and  laundry  bills. 
where  It  did  not  appear  that  any  other  item  of 
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expense  was  considered  by  the  jury  or  included 
in  their  verdict. 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  ISOO.] 

4.  Appeal— Habuless  Ebbob— Instbuctions. 
Where,  in  an  action  against  a  railroad  for 
the  wrongful  ejection  of  a  passenger  from  a 
train,  plaintiff  was  entitled  to  recover  under  the 
evidence,  and  under  snch  evidence  the  amount 
of  recovery  was  not  excessive,  error  in  an  in- 
struction as  to  damages  did  not  require  a  rever- 
sal of  the  jndgment 

[E>d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8|  4226,  422&] 

6.  Davaoes— Eleuents— Mkntal  Anguish- 

Pleadino. 

Mental  anguish  is  an  element  of  damage  for 
which  a  recovery  may  be  had,  though  no  actual 
personal  Injury  was  inflicted,  and  all  damages 
that  are  the  proximate,  natural,  and  probable 
consequences  of  the  act  complained  of  may  be 
recovered  under  a  general  allegation  of  damage. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  IS,  Damages,  H  100,  441-^6.] 

6.  Cabbiebs— Ejection   of   Passengbb  fboh 
Tbain— Damages— Evidence— Fbioht. 

Where,  in  an  action  for  the  wrongful  ejec- 
tion of  a  pasienger,  plaintiff  alleged  that  he  was 
wrongfully,  etc.,  ejected  from  a  train  at  a  strange 
place  on  a  dork  night,  and  by  reason  thereof 
suffered  great  mental  distress,  evidence  that 
plaintiff  was  fri^rhtened  as  a  result  of  the  ejec- 
tion waa  admissible. 

7.  Appeait-Habicless  Ebbob. 

Error  in  the  admission  of  evidence  was 
harmless,  where  its  admission  did  not  affect  the 
result  of  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  4158-4157.] 

8.  TbiAL  —  VKBDIOT  —  StTFnCUENOT  —  CON- 
8TBUCTION. 

In  an  action  by  two  plaintiffs  against  two 
railroads,  the  verdict  was  m  favor  of  one  of  the 
plaintiffs,  and  in  favor  of  "the  defendant" 
against  the  other  plaintiff,  the  court  having  in- 
structed to  find  against  him.  Beld,  that  in  view 
of  the  statutory  provision  that  where  there  has 
been  a  substantial  compliance  with  the  require- 
ments of  law  in  rendering  a  verdict,  the  judg- 
ment shall  not  be  arrested  or  reversed  for  mere 
want  of  form  therein,  the  verdict  was  to  be  con- 
strued as  in  favor  of  the  first  plaintiff  against 
both  defendants  and  in  favor  of  Doth  defendants 
against  the  second  plaintiff. 

9.  Tbial  —  Damages  —  Elements  —  Psoor  — 

iNSTBUOnONS. 

Where,  in  action  for  damages,  there  is  no 
evidence  tending  to  establish  an  item  of  expense 
for  which  plaintiff  might  recover,  It  is  error  to 
refuse  an  instruction,  when  requested  by  de- 
fendant that  no  recovery  can  be  had  aa  to  such 
item. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {  484.] 

10.  EviDBNOB— Judicial  Notice  —  Dibection 
OF  Railboads— Location  of  County  Seats, 

The  court  takes  judicial  notice  of  the  di- 
rection, run,  and  location  of  important  rail- 
roads within  the  state,  and  of  the  location  of 
county  seats,  but  not  of  towns  which  are  not 
county  seats. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §{  9-12.] 

11.  Appeal— Habmless  Ebbob. 

Where,  In  an  action  for  the  wrongful  ejec- 
tion of  a  passenger,  plaintiff  alleged  that  be  paid 
$21.60  for  railroad  rare  to  a  certain  point,  but 
the  evidence  was  that  he  paid  that  amount  for 
fare  to  another  point,  the  error  in  refusing  to 
instruct  that  no  recovery  could  be,  had  for  the 
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ram  paid  did  not  reqnire  the  reveraal  of  a  Jadv- 
ment  for  plaintiff,  provided  he  remitted  auch 
snm. 

[Ed.  Note.— For  casea  In  point,  see  Cent.  DUr. 
yol.  3,  Appeal  and  Error,  U  4220,  4230.] 

12.  Oasbiebb— EjEonon  or  Passbngbb  — Bz- 

CE88ITE  DaHAGEB. 

Plaintiff,  a  passenger,  received  a  duplicate 
drover's  pass,  instead  of  the  original,  throngh 
the  mistatce  of  defendant  railroad^  agents ;  was 
charged  by  defendant's  conductor  and  auditor 
in  the  presence  of  other  passengers  with  know- 
ingly attempting  to  travel  on  an  invalid  scalp- 
er^s  ticket,  and  was  forcibly  ejected  from  de- 
fendant's train  about  1  o'dock  at  night  at  a  sta- 
tion some  distance  from  a  town  to  which  he  waa 
comitelled  to  walk  for  shelter.    He  was  a  stran- 

?er  in  the  town,  and  was  without  money  or 
rienda;  was  comi>elled  to  remain  In  the  town 
three  or  four  days,  and  suffered  much  humilia- 
tion and  mental  anguish.  The  conductor  and 
auditor  knew  when  tney  ejected  plaintiff  that  he 
had  no  money.  Held,  that  a  verdict  for  $400 
was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  0,  Carriers,  S  1490.] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; W.  R.  Walker,  Special  Judge. 

Action  by  B.  a  Ligbtfoot,  Jr.,  and  another, 
against  the  Missoorl,  Kansas  &  Texas  Rail- 
way Company  of  Texas  and  another.  Judg- 
ment for  plaintltr  Lightfoot,  and  defendants 
appeal.  A£9nned,  provided  plaintiff  remit 
$21.50,  otberwlse  to  be  reversed. 

CX>ke,  Miller  &  Coke  and  Ramsey  &  Odell, 
for  appellants.  S.  C.  Padelford,  for  appel- 
lees. 

TALBOT,  J.  This  suit  was  instituted  by 
appellees  B.  C.  Lightfoot,  Sr.,  and  B.  C. 
Lightfoot,  Jr.,.  against  the  Missouri,  Kansas 
&  Texas  Railway  Company  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
for  damages  sustained  by  the  said  B.  0. 
Lightfoot,  Jr.,  on  account  of  being  wrongfully 
ejected  from  one  of  appellants'  passenger 
trains  by  their  servants  in  charge  thereof 
at  St  Charles,  Mo.,  and  for  damages  alleged 
to  have  been  sustained  by  both  appellees 
by  reason  of  the  delay  In  a  shipment  of  cer- 
tain beef  cattle  from  Johnson  county,  Tex., 
to  Chicago,  III.,  as  a  result  of  said  wrongful 
ejection.  After  the  evidence  was  closed,  the 
trial  court  instructed  the  jury  that  they  could 
In  no  event  find  In  favor  of  appellee  B.  C. 
Lightfoot,  Sr.,  and  as  to  Iiim  to  return  a 
verdict  for  the  defendant  The  court  also. 
In  writing,  expressly  withdrew  from  the  con- 
sideration of  the  jury  the  Issue  as  to  the  al- 
leged damages  and  Injury  to  appellees  by  rea- 
son of  the  alleged  delay  in  the  shipment  of 
their  cattle  and  expenses  in  feeding  them. 
They  were  also  Instructed  that  they  could, 
in  no  event,  find  In  favor  of  plaintiffs  any 
sum  as  damages  on  account  of  any  expense 
in  keeping  said  cattle,  or  by  reason  of  any 
alleged  depreciation  in  their  market  value. 
The  Issue  made  by  the  pleadings  and  the  evi- 
dence as  to  the  right  of  appellee  B.  C.  Light- 
foot, Jr.,  to  recover  for  being  ejected  from 
appellants'  train  was  the  only  issue  sub- 
mitted to  the  Jury.    The  trial  resulted  In  a 


verdict  and  jndgmoit  for  appellee  B.  C. 
Lightfoot,  Jr.,  In  the  sum  of  $400,  and  appel- 
lants have  appealed. 

The  facts  material  to  state  are  as  followa: 
Appellees  B.  C.  Lightfoot,  Sr.,  anil  B.  C. 
Lightfoot,  Jr.,  father  and  son,  owned  cer- 
tain beef  cattle  situated  in  Johnson  coun- 
ty, Tex.  In  July,  1904,  they  shipped  two 
car  loads  of  said  cattle  over  appellants* 
railroad  to  Chicago,  IlL,  and  by  the  terms 
of  the  contract  of  shipment  appellant  ob- 
ligated itself  to  give  to  appellees  two  tick- 
ets or  "drover's  passes"  from  Ft  Worth,  Tex., 
to  Chicago,  III.,  and  from  Chicago  baA  to 
Ft  Worth,  by  way  of  St  Lonls,  Mo.  B. 
C.  Lightfoot,  Jr.,  and  his  brother  received 
tickets  or  passes  In  accordance  with  the 
terms  of  said  contract  to  Chicago,  and  ac- 
companied the  two  car  loads  at  cattle  to 
that  place,  sold  them,  and  retomed  to  St 
Lonia  On  the  afternoon  of  July  25,  1904. 
as  required  by  his  contract  B.  C.  Lightfoot 
Jr.,  went  to  the  proper  oflSce  of  appellants  in 
St  Louis,  delivered  the  contract  to  its  agent 
and  received  from  said  agent  a  return  tick- 
et or  pass  from  St  Lonis  to  Ft  Worth,  Tex. 
The  return  ticket  or  pass  was  made  out  by 
appellant's  agent  in  duplicate,  one  of  which 
was  delivered  to  appellee  Lightfoot  Jr.,  and 
the  other  kept  by  the  agent  After  this  tick- 
et or  pass  had  been  examined  by  the  gate 
keeper  at  St  Louis  and  appellant's  porter 
or  brakeman,  appellee  was  allowed  to  board 
one  of  its  passenger  trains  for  the  purpose 
of  being  transported  to  Ft  Worth.  After 
the  train  upon  wliich  appellee  had  taken  pas- 
sage left  St  Louis,  the  conductor  of  appellant 
In  charge  thereof  asked  appellee  for  his  tick- 
et, examined  It,  and  placed  the  usual  check 
In  appellee's  hat  indicating  the  said  ticket 
or  pass  was  all  right  After  this,  appellee's 
brother  went  Into  the  sleeping  car,  for  the 
purpose  of  obtaining  for  himself  and  appel- 
lee a  berth  for  the  night,  and  upon  presenta- 
tion of  their  transportation  tidcets  or  passes 
to  the  Pullman  conductor  he  made  some  objec- 
tion to  appellee's  ticket,  and  shortly  there- 
after the  train  conductor,  in  company  with 
appellants'  train  auditor,  came  to  wbete  ap- 
pellee and  his  brother  were,  took  appellee's 
ticket  from  him,  told  him  it  was  no  good, 
that  he  could  not  ride  on  It  and  would  have 
to  get  oft  of  the  train.  Appellee  told  the  con- 
ductor and  the  auditor  from  whom,  and  the 
circumstances  under  which,  he  had  received 
the  pass ;  that  he  only  had  about  $1  In  mcmey, 
and  no  means  of  paying  his  fare  to  Texas. 
The  conductor  then  remarked  In  tke  presence 
and  hearing  of  a  number  of  passengers  in 
the  car,  "This  looks  like  the  work  of  scalpers 
to  me,"  and  the  auditor  said:  "That  Is  what 
it  looks  like  to  me.  It  looks  like  a  scalper 
to  me."  Appellee  denied  that  scalpers  had 
anything  to  do  with  the  sale  or  Ills  possession 
of  the  ticket  and  the  conductor  and  auditor 
turned  to  leave  the  car,  and  said  that  appel- 
lee would  have  to  get  off  of  the  train  at  St 
Olmrles,  Mo.    When  the  train  arrived  at  St 
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dutrles,  the  conductor  and  andltor  t«tnrned 
to  tbe  car  where  appellee  was,  and  ejected 
appellee  from  the  train.  In  doing  8o  the  con- 
ductor seized  tbe  coat  of  appellee,  gave  him 
a  pull,  and  said:  "Young  man  you  will 
have  to  get  off.  There  ain't  no  use  In  argu- 
ing. There  Is  no  time  fbr  argument  here. 
You  will  have  to  get  off.  I  will  put  a  stop 
to  this  scalping  business."  T^tls  was  about 
1  o'clodc  at  night  and  It  was  dark,  the  ap- 
pellee a  stranger  In  the  town  of  St  Charles, 
and  be  did  not  know  where  to  go.  Tbe  town 
was  a  short  distance  from  the  railway  station 
and  some  one  directed  appellee  bow  to  find 
it  He  was  compelled  to  walk  to  the  town 
and  remain  there  until  he  received  a  tidtet 
and  some  money  from  his  father  In  Texas, 
which  was  three  or  four  days.  Appellants' 
auditor,  who  was  present  when  tbe  conductor 
ejected  appellee  from  tbe  train,  got  off  at  St 
Charles,  and  insisted  that  appellee  return 
with  him  to  St  Louis,  telling  him  that  he 
would  bear  the  expense  to  St  Louis,  and  that 
if  the  ticket  taken  from  appellee  by  the  con- 
ductor of  the  train  was  a  good  ticket  lie 
(the  auditor)  would  get  him  a  ticket  to  Texas. 
Appellee  declined  this  offer,  giving  as  his 
reason  for  so  doing  that  the  auditor  was  a 
stranger  to  him,  and  he  did  not  know  wheth- 
er he  was  lying  to  him  or  not;  that  he  was 
a  stranger  In  St  Louis,  and  did  not  have  the 
"drover's  pass"  taken  from  him  by  the  con- 
ductor or  the  contract  to  show  that  be  was 
entitled  to  a  ticket  that  he  bad  no  money, 
and,  if  it  was  decided  in  St  Louis  that  be 
was  not  entitled  to  a  ticket  he  would  be  un- 
able to  get  to  Texas  or  back  to  St  Charles 
where  be  was  expecting  o&oney  to  be  sent  to 
him  by  his  father.  By  reason  of  tbe  lan- 
guage used  by  tbe  conductor  and  audltw 
when  they  took  appellee's  ticket  from  him, 
and  by  reason  of  the  wrongful  ejection  of 
taim  from  the  train,  he  was  humiliated  and 
suffered  ntental  distress,  and  together  with 
tbe  necessary  expenses,  etc.,  Incurred  on  ac- 
count of  the  said  conduct  of  appellants'  con- 
ductor and  auditor,  appellee  sustained  dam- 
age In  the  sum  awarded  by  the  jury. 

Appellants'  assignments  of  error  from  1 
to  9,  Inclaslve,  complain  of  the  court's  ac- 
tion in  refnsing  to  sustain  certain  special  ex- 
ceptions urged  to  appellee's  petition.  These 
exertions  are,  in  substance,  that  there  was 
a  misjoinder  of  causes  of  action.  In  that  the 
expenses  of  feeding  tbe  cattle  and  tbe  de- 
crease in  the  value  of  ■  the  same,  as  claimed 
by  both  appellees,  were  Improperly  joined 
with  the  action  of  tort  by  B.  C:  LIghtfoot 
Jr.,  for  damages  solely  recoverable  by  and 
strictly  personal  to  bim;  that  the  all^a- 
tlons  that  appellants'  servants  publicly  char- 
ged appellee  with  attempting  to  steal  a 
ride  from  St.  Louis  to  Ft  Worth,  Tex.,  on 
an  invalid  and  scalper's  ticket  and  that  be 
was  causd  thereby  to  suffer  bumlllation  and 
mental  distress,  and  caused  by  reason  of  bis 
«]ection  from  appellants'  train  to  incur  ex- 
penses, etc,  were  Improperly  joined  with  the 


alleged  cause  of  action  for  keeping  said 
.cattle  and  their  depredation  in  market  value, 
etc. ;  that  the  allegations  in  reference  to  tbe 
dq>reciati<Hi  in  the  market  value  of  the  cattle 
are  too  vague  and  uncertain,  and  the  dam- 
ages sought  to  be  recovered  thereby  too  re- 
mote. These  assignments  will  be  overruled. 
We  are  inclined  to  tbe  opinion  that  all  tbe 
matters  set  up  in  appellee's  petition  could 
be  properly  embraced  In  one  petition  and 
suit  under  tbe  practice  of  this  state;  but 
however  that  may  be,  the  court's  action  In 
withdrawing  the  claim  for  damages  to  the 
cattle,  and  inatmctlng  the  jury  that  appellee 
R  C.  LIghtfoot  Sr.,  In  no  event  could  re- 
cover, cured  any  error  tbe  court  may  bave 
committed  in  its  ruling  on  the  pleadings  In 
the  respect  complained  of. 

For  the  same  reason  appellants  suffered  no 
injury  by  the  admission  of  the  testimony 
complained  of  In  its  sixth,  eleventh,  and 
twelfth  assignments  of  error,  and  they  will 
also  be  overruled. 

Nor  do  we  think  tbe  case  should  be  re- 
versed because  of  the  remarks  of  coimsel  for 
appellee  made  the  basis  of  appellants'  four- 
teenth, fifteenth,  and  sixteenth  assignments. 
If  it  be  admitted  that  tbe  remarks  to  which 
exceptions  were  taken  exceeded  the  bounds 
of  ic^tlmate  argument  tbe  jury  were  specif- 
ically instructed  In  writing  by  the  court  that 
they  were  Improper,  and  not  to  consideir  them 
for  any  purpose ;  and  the  size  of  the  verdict. 
nor  anything  else  in  the  record,  Indicates 
that  the  jury  were  improperly  influenced  by 
tbe  remarks 

There  was  no  reversible  error  In  charging 
tbe  jury  that  if  they  found  for  appellee,  to 
allow  him  such  damages  as  the  evidence 
showed  would  be  a  fair  and  reasonable  com- 
pensation to  him  for  tbe  expenses  occasion- 
ed directly  and  proximately  by  the  acts  of 
appellants'  agents,  and  In  refusing  to  give 
appellants'  special  charge  limiting  such  re- 
covery to  hotel  and  laundry  bills.  If  the 
evidence  showed  that  appellee's  expenses 
were  for  hotel  bills  and  laundry  bills  only, 
as  claimed,  it  would  not  have  been  Improper, 
perhaps,  for  the  court  to  have  given  appel- 
lants' requested  Instruction  limiting  a  re- 
covery for  such  expenses  to  these  Items ;  but 
it  does  not  appear  that  any  other  item  of 
expense  to  which  this  portion  of  the  court's 
charge  related  was  considered  by  the  jury 
or  included  in  their  verdict  and  the  presump- 
tion is  that  they  only  allowed  such  as  tbe 
evidence  warranted. 

In  tbe  eighth  paragraph  of  the  court's 
charge  the  jury  were  instructed  that  if  the 
servants  of  appellants  in  charge  of  tbe  train 
upon  which  appellee  was  riding  used  more 
force  than  was  necessary  to'  eject  appellee 
from  said  train,  or  used  language  or  made 
statements  or  performed  other  acts  not  neces- 
sary to  remove  the  appellee  from  said  train, 
and  that  appellee  was  thereby  inconven- 
ienced and  suffered  mental  pain  and  humil- 
iation as  a  direct  and  proximate  result  tbere- 
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of,  to  find  In  favor  of  the  appellee  "for  such 
damage  as  the  evidence  ebows  will  be  a  fair 
and  reasonable  compensation  to  him  for  such 
inconvenience  and  mental  angulsb  and  hu- 
miliation, if  any."  This  charge  is  objected 
to  on  the  ground  that  It,  in  effect,  tells  the 
Jury  that  if  the  servants  of  the  defendants 
used  any  langruage  towards  plaintiff,  or  made 
any  statement  to  him  that  was  not  neces- 
sary, to  secure  his  removal  from  the  train, 
and  the  plaintiff  thereby  suffered  mental 
I>aln  or  humiliation,  he  could  recover,  wheth- 
er such  statement  or  language  was  calculated 
to  produce  such  effect  or  not;  and  because 
there  was  no  testimony  of  any  "other  acts" 
on  the  part  of  the  defendants'  servants  or 
employes  which  would  justify  or  authorize 
such  an  instruction.  We  think  It  must  be  ad- 
mitted that  the  charge  Is  not  entirely  free 
from  crltlclBm ;  but  inasmuch  as  it  seems 
clear  that  the  plaintiff  was  entitled  to  re- 
cover under  the  practically  undisputed  evi- 
dence, and  that  under  this  evidence  the 
amount  of  the  recovery  Is  not  excessive,  we 
conclude  defendants  suffered  no  substantial 
injury  by  the  charge,  and  that  It  affords  no 
sufficient  reason  for  a  reversal  of  the  case. 

Appellants  in  their  second  proposition  un- 
der their  forty-flrst  assignment  of  error  con- 
cede that  appellee  B.  C.  Llgbtfoot,  Jr.,  was 
unlawfully  ejected  from  the  train  at  St 
Charles,  Mo. 

Nor  do  we  think  the  admission  of  the  ev- 
idence, over  the  objection  of  appellants,  that 
appellee  B.  C.  Llgbtfoot,  Jr.,  was  frightened 
as  a  result  of  the  manner  and  circumstances 
ander  which  he  was  put  off  of  appellants' 
train,  requires  a  reversal  of  the  case.  The 
only  objection  urged  to  the  Introduction  of 
this  evidence  was  that  there  was  no  allega- 
tion of  fright  It  was  not  contended  that  the 
testimony  was  Inadmissible  because  no  bodily 
injury  to  B.  C.  Llgbtfoot  Jr.,  was  allege^ 
or  shown,  and  therefore  fright  as  an  ele- 
ment of  mental  suffering  or  actual  damages 
.could  not  be  recovered.  That  question  was 
not  involved  in  the  trial  court's  ruling,  upon 
the  objection  made,  and  does  not  arise  upon 
appellants'  assignment  of  error.  Mental  an- 
guish or  suffering  is  an  element  of  damage 
for  which  a  recovery  may  be  bad  under  the 
decisions  of  this  state,  although  no  actual 
personal  Injury  may  have  been  Inflicted. 
(Railway  Co.  v.  Richardson,  79  Tex.  649,  16 
S.  W.  689;  Tel,  Co.  v.  Kendzora  [Tex.  Civ. 
App.]  26  S.  W.  246;  Railway  v.  Anchonda 
[Tex.  Civ.  App.]  68  8.  W.  743;  Id.,  33  Tex. 
Civ.  App.  24,  75  S.  W.  557 ;  Railway  v.  Coop- 
wood  [In  which  writ  of  error  was  refused] 
96  S.  W.  102) ;  and  all  damages  that  are  the 
proximate,  natural,  and  probable  conse- 
quences of  the  act  complained  of  may  be  re- 
covered under  a  general  allegation  of  dam- 
age. It  was  alleged  In  this  case,  in  effect 
that  appellee  was  wrongfully,  maliciously, 
and  forcibly  ejected  from  appellants'  train 
at  a  strange  place  to  him  about  1  o'clock  on 
a  dark  night  and  that  by  reason  thereof  he 


suffered  great  mental  distress.  Now,  fright 
is  unquestionably  a  painful  emotion  of  the- 
mind,  and,  in  view  of  the  manner  of  ap- 
pellee's expulsion  from  appellants'  train  and 
of  the  time  and  place  when  and  where  it 
occurred,  might  reasonably  have  been  ex- 
pected to  result  to  bim  from  the  acts  done 
by  the  servants  of  appellants  In  violation  of 
his  rights  Ve  conclude,  therefore,  that  the 
testimony  objected  to  was  admlBSlble  under 
tbe  general  allegations  mentioned;  but  if 
we  should  be  mistaken  in  tbe  foregoing 
views,  then  we  are  of  the  opIni(Mi  that  it 
may  be  safely  and  fairly  said  that  without 
the  testimony  that  appellee  was  "frightened," 
the  result  of  the  trial  would  have  been  the 
same,  and  hence  appellants  have  suffered  no 
material  injury  by  the  admission  of  said 
testimony.  Appellants  concede.  In  their 
brief,  as  above  stated,  that  appellee  was  "un- 
lawfully" ejected  from  their  train  at  St 
Charles,  Mo.,  and  the  evidence  is  amply  suffl- 
dent  to  show  that  entirely  Independent  of 
any  question  of  "fright"  appellee  sustained 
damages  in  the  amount  of  tbe  verdict  and 
judgment 

It  is  assig^ied  that  the  trial  court  erred  in 
overruling  appellants'  motion  In  arrest  of 
judgment  The  principal  ground  of  this 
motion  Is,  In  substance,  that  the  verdict  re- 
turned by  the  jury  was  too  vague,  indefinite, 
and  uncertain  to  authorize  or  sustain  the 
Judgment  rendered  for  the  reason  that  two 
defendants  were  sued  and  a  recovery  sought 
against  both  of  them,  whereas,  the  verdict 
returned  is  against  only  one  of  the  defend- 
ants, and  does  not  state  which  one.  The  ver- 
dict as  Incorporated  in  the  Judgment  of  the 
court  reads  thus :  "We,  the  jury,  find  In  favor 
of  the  plaintiff,  B.  C.  Llgbtfoot  Jr.,  the  smu 
of  four  hundred  (400)  dollars,  and  we  further 
And  in  favor  of  tbe  defendant  against  plain- 
tiff, B.  C.  Llgbtfoot  Sr.  J.  a  Ezell,  Foreman." 
Upon  this  verdict  the  court  entered  judgment 
In  favor  of  appellee  B.  C.  Llgbtfoot  Jr., 
against  both  of  tbe  appellants  for  the  amount 
named  In  the  verdict,  and  In  ftivor  of  both 
appellants  against  B.  C.  Llgbtfoot  Sr.,  that 
he  take  nothing,  and  that  they  recover  as  to 
bim  all  costs.  We  think  this  action  of  tbe 
court  correct  It  Is  said  that  "tbe  verdict 
of  a  jury  should  be  construed  liberally,  not 
technically,  and  so  that  It  may  rather  stand 
than  fall."  Besides,  it  Is  statutory  in  this 
state  that  "where  there  has  been  a  substan- 
tial compliance  with  .the  requirements  of  the 
law  in  rendering  a  verdict  tbe  Judgment  shall 
not  be  arrested  or  reversed  for  mere  want  of 
form-  therein."  The  court  instructed  the  jury 
to  find  in  favor  of  appellants  against  B.  C. 
Llgbtfoot  Sr.,  and,  in  the  event  they  found 
the  existence  of  certain  facts,  to  return  a 
verdict  In  favor  of  appellee,  B.  C.  Lightfoot 
Jr.,  for  such  sum  as  he  was  entitled  to  re- 
cover under  tbe  measure  of  damagea  given. 
The  verdict  Is  In  favor  of  B.  C.  Lightfoot. 
Jr.,  for  the  sum  of  $400,  but  does  not  recite, 
as  will  be  noticed,  that  it  to,"agaln8t  tbe  d«- 
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fendantB"  or  either  of  tiiem.  That  the  Inry 
Intended,  however,  to  find  against  both  of  the 
defendants,  is  manifest,  and  their  verdict  will 
be  construed  to  be  sach  finding.  A  verdict 
reading,  "We,  the  Jury,  find  for  the  plaln- 
tUt  for  five  hundred  dollars,"  was  held  In  the 
case  of  the  New  York,  T.  &  M.  By.  C!o.  and 
the  Southern  Pacific  Railway  Co.  ▼.  Gallaher, 
79  Tex.  685,  15  S.  W.  694,  to  be  sufiJclent  to 
authorize  and  8niq;>ort  a  Judgment  against 
both  defendants.  In  that  case  Judge  Gaines 
says:  "The  question  was,  was  the  plaintiff 
entitled  to  recover  the  penalty  claimed  of  the 
two  defendants?  The  verdict  very  clearly 
answers  that  question  In  the  affirmative.  As 
we  uiiderstand  it,  a  verdict  In  favor  of  one 
party  is  always  taken  to  be  a  verdict  against 
the  other,  and  It  Is  unusual  for  a  verdict  in 
an  ordinary  case  to  name  or  mention  the 
party  against  whom  the  verdict  Is  found." 
And  the  use  of  the  singular  "def^idant,"  In- 
stead of  the  plural  "defendants,"  In  that  por- 
tion of  the  verdict  wherein  the  Jury  find 
against  B.  C.  Llghtfoot,  Sr.,  m'ust  be  regard- 
ed as  a  mere  clerical  error,  and  should  be  con- 
strued to  be  a  finding  in  favor  of  both  de- 
fendants, there  being  two  of  them,  against  the 
said  Llghtfoot  This  view  Is  supported  by 
the  case  of  Tom  v.  Bayers  et  al.,  64  Tex.  339. 
In  that  case  two  plaintiffs  were  claiming  title 
to  land  in  the  same  right  The  verdict  was 
in  the  singular — for  the  plaintiff — and  the 
Supreme  Court  held  that  It  should  be  con- 
strued as  rendered  for  both  plaintiffs.  Fur- 
thermore, Judgment  was  entered  In  the  pres- 
ent case  In  favor  of  both  of  the  appellants, 
as  has  been  shown,  against  the  an>ellee  B.  C. 
Llghtfoot  Sr.,  and  certainly  they  have  no 
cause  to  complain  of  the  form  of  the  verdict 
bete  under  consideration. 

Appellants'  eighteenth  assignment  of  error 
complains  of  the  trial  court's  action  In  re- 
fusing to  give  the  following  requested  In- 
struction: "There  Is  no  evidence  before  yon 
as  to  the  amount  of  the  railway  fare  paid  by 
plaintiff  B.  C.  Llghtfoot  Jr.,  from  St  Charles, 
Mo.,  to  Ft  Worth,  Tex.,  the  (mly  evidence  In 
the  case  being  the  amount  paid  for  a  ticket 
from  St  Charles,  Mo.,  to  Orandview,  Tex^ 
and  there  being  no  evidence  as  to  the  distance 
from  Bt  Charles,  Mo.,  to  Ft  Worth,  Tex.,  or 
the  value  of  a  ticket  from  St  Charles  to  Vt. 
Worth,  yon  are  not  authorized  to  find  any 
sum  for  plaintiff  for  any  sum  expended  for 
such  ticket"  This  assignment  must  be  sus- 
tained. Where  there  Is  no  evidence  tending 
to  establish  an  Item  of  expense  for  which  a 
plaintiff  might  recover.  In  the  event  he  pre- 
vails In  his  suit  It  Is  error  to  refuse  to  In- 
struct the  Jury  that  no  recovery  can  be  had 
as  to  soch  item,  when  requested  by  the  de- 
fendant so  to  do.  Appellants'  contention 
that  there  was  no  evidence  as  to  the  amount 
of  the  railway  fare  paid  by  appellee  B.  C 
Ughtfoot  Jr.,  from  St  Cliarles,  Ma,  to  Ft 
Worth,  Tex.,  Is  sustained  by  the  record.  The 
allegation  Is  that  he  paid  $21.50  for  railroad 
fare  from  St  Charles,  Mo.,  to  Ft  Worth, 


Tex.,  but  the  testimony  Is  that  he  paid  "$21.60 
or  izo  and  something  to  Grandvlew."  The 
contention  of  appellee.  In  answer  to  this  as- 
signment to  the  effect  that  we  Judicially 
know  the  distances  separating  these  towns, 
the  railroad  fare  from  one  to  the  other,  and 
hence  know  that  the  railway  fare  from  St 
Charles  to  Ft  Worth  is  $21.50,  or  that  the 
difference  In  the  fare  from  St  Charles  to 
Grandvlew  Is  so  small  the  law  will  not  take 
notice  of  It  is  not^enabI&  We  take  Judicial 
cognizance  of  the  "direction,  run,  and  loca- 
tion of  important  railroads  within. this  state" 
(Railway  Co.  v.  State,  72  Tex.  404,  10  S.  W. 
81,  1  L.  R.  A.  849,  13  Am.  St  Rep.  815;  Rail- 
way V.  Marrs  et  al.  [Tex.]  101  S.  W.  1177), 
and  that  Ft  Worth  is  the  county  seat  of  Tar- 
rant county,  Tex.,  and  is  located  In  that  coun- 
ty (Hambel  &  Hasty  v.  Davis,  89  Tex.  256,  34 
S.  W.  439,  59  Am.  St  Rep.  46),  but.  Grand- 
view  not  being  a  county  seat  In  any  county 
In  this  state,  we  do  not  Judicially  know  where 
It  is  located,  and,  in  the  absence  of  proof, 
have  no  means  of  knowing  what  the  railway 
fare  Is  from  St  Charles  to  either  Ft  Worth, 
Tex.,  or  "Grandvlew,"  or  from  Ft  Worth  to 
Grandvlew.  This  error  of  the  court,  however, 
does  not  necessarily  require  that  the  case  be 
remanded  for  a  new  trlaL  This  may  be  ob- 
viated at  the  discretion  of  the  appellee  by  a 
remittitur  of  the  sum  of  $21.50  claimed  to  be 
the  railway  fare  paid  by  'api>ellee  from  St 
Charles,  Mo.,  to  Ft.  Worth,  Tex. 

The  remaining  assignments  of  error  have 
been  considered,  with  the  concIuedMi  reached 
that  neither  of  them  disclosed  any  reversible 
error.  The  verdict  In  our  opinion  Is  not  ex- 
cessive. It  is  not  so  large  as  to  Indicate  that 
It  Is  the  result  of  passion  or  prejudice  or 
other  Improper  motive.  It  Is  conceded  that 
appellee  B.  C.  Ughtfoot  Jr.,  was  entitled  to  a 
return  ticket  or  pass  over  appellants'  line  of 
road  from  8t  Louis,  Mo.,  to  Ft  Worth,  Tex. 
If  he  received  a  duplicate  of  such  pass,  and 
not  the  original  at  St  Louis,  the  verdict  of 
the  -Jury,  which  Is  amply  supported  by  tlie 
evidence,  establishes  that  the  mistake '  was 
through  no  fault  of  his,  but  an  error  of  ap- 
pellants' servants.  Appellee  was  without 
money,  of  which  the  appellants'  conductor 
and  auditor  were  informed.  He  was  In  effect 
charged  in  the  presence  of  other  passengers 
with  knowingly  attempting  to  travel  over  ap- 
pellants' road  uiK>n  an  invalid  scalper's  ticket 
and  forcibly  ejected  from  Its  train  about  1 
o'clock  at  night  at  a  station  some  distance 
from  the  town  of  St  Charles  and  Its  hotels 
and  lodging  bouses,  to  which  he  was  com- 
pelled to  walk  In  search  of  shelter.  He  was 
a  stranger  In  the  town,  without  money  and 
without  friends.  By  reason  of  the  conduct 
of  appellants'  servants,  he  was  forced  to  re- 
main In  said  town  three  or  four  days  In  the 
condition  described,  away  from  his  home  and 
family,  and.  In  addition  thereto,  suffered 
much  humiliation  and  mental  anguish.  For 
these  and  other  reasons  shown  by  the  record, 
we  think  the  verdict  Is  not  excessivsk 
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It  Is,  therefore,  ordered  that  If  appellee  B. 
O.  Llghtfoot,  Jr.,  remits  In  this  conrt  within 
10  days  from  the  filing  of  this  opinion  the 
mun  of  $21.50,  to  which  we  have  referred,  the 
Judgment  of  the  court  below  for  the  remain- 
ing sum  will  be  affirmed,  otherwise  said  Judg- 
ment will  be  rereraed  and  cause  remanded. 
The  costs  of  this  appeal  will  be  taxed  against 
appellee  B.  O.  Llghtfoot,  Jr. 


FT.  WORTH  &  D.  C.  RY.  CO.  v.  WALKER.* 
<Conrt  of  GItII  Appeals  of  Texas.    Dec  5, 1907.) 

1.  DBPOBITIONS— lBItKOULA.BITIE8    IN    RXTnUR. 

The  return  on  a  deposition  envelope  serves 
the  purpose  only  to  preserve  the  purity  of  the 
return  of  the  dei>08ition,  and  Is  a  matter  proper- 
ly for  the  court,  and  not  for  the  jury,  as  evidence. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Descent  and  Distribution,  ||  197-199.] 

2.  Apfeai/— Habicuess  Ebbob— Admibsioii  or 
Evidence  —  Pbejudicial  EIffeot  in  Gcn- 

EBAL. 

Reading  to  the  Jury  the  indorsements  on  a 
deposition  envelope  Is  harmless  error,  where  it 
would  not  have  the  effect  to  challenge  the  vsr 
lidity  of  the  tailing  of  the  deposition  or  the 
legality  of  the  return  or  raise  such  issues,  or 
cause  the  Jur^  to  discard  the  deposition  on  the 
ground  that  it  was  illegally  taken  or  retnmed. 
8.  Saub— Abqumbnt  or  Counbku 

The  use  of  the  indorsements  on  a  deposition 
by  counsel  in  liis  argument  to  the  jury  is  harm- 
less error,  wliere  he  did  not  question  the  legality 
of  the  return  or  the  validity  of  the  taking  of  the 
deposition,  and  wliere  the  deponent's  testimony 
is  opposed  by  all  the  other  evidence,  upon  which 
no  other  verdict  than  that  rendered  could  have 
been  properly  returned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ff  4084,  4185.] 

4.  Cabbiebs— Cabbiaos  of  Passer  oebs—Pkb- 
sonal  ikjubies  —  sufficienot  of  evi- 
DENCE. 

In  an  action  for  personal  injuries  sustained 
In  being  thrown  from  a  seat  of  a  passenger 
coach  because  of  the  derailment  of  the  train, 
evidence  examined,  and  held  to  support  a  verdict 
for  plaintiff. 
6.  WrrNEssEs  —  Examination  —  Lkadino 

QnESTioNS  in  Genebal. 

In  an  action  for  personal  injuries  sustained 
in  being  thrown  from  a  seat  of  a  passenger 
<»>ach  because  of  the  derailment  of  the  train,  it 
was  not  a  leading  question  to  ask  a  witness: 
"Did  anybody  direct  your  attention— rather  to 
the  speed  of  the  train?" 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {§  837-S51.] 

6.  AppeaI/— Objections  Below— Necessitt — 
ikstbuctions — requests. 

Rev.  St.  1895,  art  1316,  as  amended  by 
Laws  1903,  p.  66,  c  39,  providing  that  the  judge 
shall  deliver  a  written  charge  on  the  law  of  the 
case,  makes  it  the  duty  of  the  court  to  deliver 
a  written  charge  on  the  law  of  the  case,  but 
does  not  change  the  rule  precluding  a  party 
from  complaining  of  the  court's  failure  to  sub- 
Diit  an  issue,  in  the  absence  of  a  special  request 
therefor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  If  1309-,1314.) 

7.  Oabrierb— Carbiaoe  of  Passenoebs— Peb- 

SONAT,    INJUBT — CONTKIBUTOBY    NeOLIOENCE 

— SciTiciENCT  OF  Evidence. 

In  an  action  for  personal  injuries  sustained 
tn  being  thrown  from  a  scat  of  a  passenger 
eoach  because  of  the  derailment  of  the  train,  svi- 

*Wrlt  of  error  denied  by  Supreme  Court 


denee  examined,  and  held  not  to  show  eontrflra- 
tory  negligence. 

8.  Appeal  —  Habiclbss  Erbob  —  Ebbobs  Not 
Avfectino  Resttlt. 

An  erroneous  ruling  of  the  conrt  upon  an 
exception  to  a  paragraph  of  a  petition  is  harm- 
less error  wliere  the  right  result  on  the  para- 
graph was  reached  in  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4077.J 

9.  DaMAQES— OBOtTNDS  —  Pkbbonai.  Injubies 
—  Expenses  —  NEOESBirr  of  Actoax  Pat- 

UENT. 

Where  a  husband  sues  for  personal  injuries 
sustained  l>y  his  wife  in  being  thrown  from  a 
seat  of  a  passenger  coach  I>ecau8e  of  the  derail- 
ment of  the  train,  and  also  seelu  to  recover  the 
reasonable  expense  for  nurse  hire,  and  it  ap- 
pears that  the  wife's  mother  was  her  nurse,  and 
there  is  no  evidence  as  to  whether  the  mother 
expected  to  charge  for  her  services  or  not,  an 
Instruction  authorizing  the  jury  to  award  such 
expense  is  not  erroneous,  since,  even  if  the  moth- 
ers services  were  rendered  gratuitously  to  plain- 
tiff, they  were  for  his,  and  not  for  defendant's, 
l>enefit 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  |8  99,  244,  24»-264.] 

Appeal  from  District  Conrt;  Tarrant  Coun- 
ty;  Mike  E.  Smith,  Judge. 

Action  by  G.  Ol  Walker  against  the  Ft 
Worth  Sc  Denver  City  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Appellee  brought  this  suit  against  the  rail- 
way oomiwny  to  recover  damages  for  person- 
al injuries  received  by  his  wife,  Mrs.  Kat» 
Walker,  while  a  passenger  on  the  railway  of 
the  company.  The  case  was  tried  in  the  dis- 
trict court  to  a  Jury,  and  resulted  in  a  ver- 
dict and  Judgment  for  the  appellee  for  ^,- 
600,  which  the  appellant  seeks  to  have  re- 
versed for  errors  assigned  upon  the  action  of 
the  trial  court  in  admitting  testimony,  giving 
Instructions  to  the  Jury,  and  the  refusal  to 
give  certain  special  instructions  requested  by 
the  defendant  company,  and  other  errors  men- 
tioned herein  later  on.  It  is  established  by 
the  evidence  in  the  record  that  on  Christmas 
Day,  1905,  at  about  11  :S0  o'clock  in  the  morn- 
ing, and  about  six  miles  south  of  Decatur, 
Tex.,  the  appellant's  passenger  train  became 
derailed.  Consequent  upon  the  derailment 
the  track  was  torn  up  for  the  distance  of 
about  400  or  500  feet  The  baggage  car  and 
the  mail  car  were  thrown  on  the  right-hand 
side  of  the  track,  and  the  sieger  and  the 
other  day  coaches  on  the  left-hand  side  of 
the  track;  all  the  cars  having  gone  oS  the 
track,  exciting  the  front  end  of  the  baggage 
car  and  the  tender  and  engine.  The  track  at 
the  place  where  the  derailment  occurred  at 
the  time  of  the  derailment  was  in  a  bad  con- 
dition, the  roadbed  very  soft  and  unballast- 
ed, and  the  ties  under  the  rail  were  in  very 
bad  condition,  to  the  extent  of  a  number  of 
them  being  rotten  tle&  It  Is  shown  that  the 
roadbed  at  this  point  of  derailment  was  sit- 
uated near  a  water  hole  which  came  up  to 
within  three  or  four  feet  of  the  track.  The 
derailment  was  caused  by  the  defective  con- 
dition of  the  roadbed  and  track  at  this  point. 
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and  from  the  defectlre  and  rotten  condition 
of  tbe  ties  In  the  track.  The  appellee's  wife 
and  her  child,  accompanied  by  her  sister  and 
two  small  nephews,  were  passengers  on  the 
train  together  at  the  time  of  Uie  derailment, 
and  were  traveling  over  the  railway  line  of 
appellant  on  a  visit  to  relatives  at  Sunset  to 
spend  the  Christmas  holidays.  Mrs.  Walker 
was  between  five  and  six  months  advanced  In 
pregnancy  at  the  time.  The  train  upon  whi<A 
Mrs.  Walker  was  riding,  and  at  the  time  of 
its  derailment,  was  mnning  at  a  rate  of  speed 
variously  estimated  by  the  witnesses  at  from 
26  miles  per  hour  by  the  conductor  to  40  to 
50  mITes  per  honr  by  some  of  the  other  wit- 
nesses. Mrs.  Walker  and  her  companions 
were  occnpylng  the  rear  seat  on  the  left-hand 
side  of  the  last  chair  car  next  to  the  sleeper. 
The  derailment  made  a  sudden  stoppage  of 
the  train,  and  this  threw  or  Jerked  Mrs. 
Walker  forward,  and  down  in  the  aisle,  in- 
flicting injuries  upon  her  as  alleged  by  her. 
At  the  scene  of  tlie  wreck  Mrs.  Walker  re- 
ceived medical  attention ;  the  company's  doc- 
tor waiting  upon  her.  She  continued  her 
)onmey  to  Sunset,  where  her  relatives  lived. 
There  a  physician  waited  upon  her  for  the 
period  of  about  10  days,  when  she  was  car- 
ried to  her  home  at  Ft  Worth,  Tex.,  where 
she  was  further  attended  by  physicians  for  a 
period  of  four  months,  during  which  time 
she  was  confined  to  her  l>ed  from  her  injure 
ies.  The  evidence  shows  a  sharp  contest  in 
the  trial  over  the  extent  of  her  injuries  and 
snflFerlng,  as  well  as  the  cause  of  same.  But 
there  is  evidence  sufficient  to  support  the 
finding  that  for  a  period  of  four  months  Mrs. 
Walker  was  confined  to  her  bed  after  receiv- 
ing the  injuries  In  the  wreck,  and  was  par- 
tially paralyzed,  unable  to  move  her  lower 
limbs,  and  showed  signs  of  spinal  concussion, 
and  wasted  away  to  a  skeleton.  It  is  shown : 
That  to  keep  her  bones  from  working  tlirough 
ttie  skin  she  was  constantly  batlied  in  alum 
and  alcohol,  and  required  the  attention  of 
narses  both  day  and  night.  During  this  time 
she  gave  birth  to  a  child,  which  when  bom, 
according  to  the  testimony  of  the  family  phy- 
sician, was  weakly  and  fretful,  and  that  she 
was  unable  to  nourjsh  the  child  at  all.  The 
child  died  at  two  months.  That  at  the  time 
of  the  trial  Mrs.  Walker  was  weakly  and  del- 
icate, and  had  not  regained  her  strength  and 
was  a  nervous  wreck.  According  to  the  evi- 
dence of  the  physician  Mrs.  Walker  was  per- 
manently injured,  and  he  considered  it  im- 
probable that  she  would  ever  regain  her 
health  or  be  free  from  suffering.  That  prior 
to  the  injury  Mrs.  Walker  was  In  average 
good  bealtli,  and  was  29  years  old.  The  ap- 
pellee proved  the  expenses  Incurred  by  him 
aa  a  necessary  consequence  to  his  wife's  in- 
Juriea,  consisting  of  medical  bills,  medicine, 
employment  of  bonse  lielp,  and  reasonable 
value  of  nnrse  hire. 

SpoontB,  Thompson  &  Barwlse,  for  appel- 
lant   Carlock  &  McL«in,  for  appellee. 

10eS.W.-26 


LEVT,  J.  (after  stating  the  facts  as  above). 
The  appellant  complains  of  the  admission  in 
evidence  of  the  indorsements  on  the  deposi- 
tion envelope,  and  the  use  thereof  in  argu- 
ment before  the  Jury  by  appellee's  attorney, 
and  the  refusal  of  the  court  to  give  the  spe- 
cial charge  hi  relation  thereto.  These  three 
asBlgnmentB  will  be  considered  one  with  the 
other. 

It  is  contended  by  appellee  that  the  in- 
dorsements on  the  envelope  are  a  part  of  the 
deposition,  and  the  entire  deposition,  includ- 
ing the  envelope  with  its  indorsements,  con- 
stituted a  filed  paper  in  the  case,  and  was 
admissible  in  evidence.  The  return  on  the 
envelope  serves  the  pnivose  only  to  preserve 
the  purity  of  the  return  of  the  deposition.  It 
is  a  matter  properly  for  the  court,  and  not 
for  tlie  Jury,  as  evidence.  In  the  case  of 
Blum  V.  Jones,  86  Tex.  49S,  2S  S.  W.  694, 
the  legality  of  the  taking  of  the  deposition 
was  challenged  in  the  trial  before  the  Jury 
by  proof  that  the  officer  taking  the  deposl- 
ti<m  was,  by  reason  of  relationship,  not  le- 
gally authorized  to  take  it  Railway  v.  Long 
(Tex.  Civ.  App.)  65  8.  W.  883,  was  where  tes- 
timony was  offered  in  the  trial  to  Impeach 
the  notary  who  took  tbe  deposition.  The  ef- 
fort was  to  attack  the  legality  of  the  taking 
of  the  deposition.  In  Railway  v.  Edins  (Tex. 
Civ.  App.)  35  S.  W.  963,  the  legality  of  tbe 
taking  of  the  deposition  was  challenged  by 
evidence  in  the  trial.  In  Hord  v.  Railway, 
33  Tex.  Civ.  App.  163,  76  8.  W.  227,  the  cor- 
rectness of  the  taking  of  the  deposition  by 
tbe  notary  was  challenged  by  evidence  in  the 
trial.  Reading  In  evidence  the  indorsements 
on  the  envelope  in  this  case  would  not  of  it- 
self have  the  effect  nor  the  same  force  like 
proof  of  Independent  facts  not  appearing  con- 
nected with  the  deposition  to  cballenge  the 
validity  of  the  taking  of  the  deposition  or  the 
legality  of  the  return,  or  have  the  same  pur- 
I>08e  to  make  an  Issue  thereof  before  the 
Jury,  and  have  the  Jury  discard  the  deposi- 
tion of  the  witness  upon  any  ground  that  it 
was  not  lawfully  taken  or  returned.  The 
reading  of  the  indorsements  on  the  deposition 
envelope  was  irregular  and  immaterial;  yet 
we  cannot  hold  It  to  be  hi  this  case  such  er- 
ror as  to  require  reversal.  In  the  argument 
of  this  case  appellee's  attorney,  in  his  open- 
ing argument  to  the  Jury,  alluded  to  the  re- 
turn on  the  deposition  envelope  in  connec- 
tion with  tbe  deposing  witness's  testimony. 
The  appellant's  attorney  answered  the  allu- 
sion In  bis  speech,  as  well  as  commented  up- 
on the  deposing  witness's  testimony.  The  ap- 
pellee's attorney  in  his  closing  speech  further 
replied  to  the  appellant's  speech.  The  appel- 
lee's attorney  in  the  course  of  his  closing 
argument  to  the  Jury  did  not  denounce  to 
the  Jury  as  Illegal  the  return  of  tbe  deposi- 
tion, or  argue  to  the  Jury  that  it  was  in- 
valid or  illegally  returned  into  court;  but 
on  the  contrary,  in  the  course  of  his  remarks 
admitted  to  the  Jury  that  the  party  returning 
the  deposition  "had  the  right  to  take  charge 
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of  the  deposition  -when  taken  by  the  notary 
and  delivered  to  him,  and  to  return  the  rflame 
to  the  clerk  of  the  district  court,"  although 
be  made  observations  to  the  Jury  on  the  fact 
shown  by  the  return.  In  Railway  v.  Butcher, 
83  Tex.  309,  18  S.  W.  683,  the  attolney  In 
his  a,rgument  to  the  Jury  denounced  the  par- 
ticular order  of  the  court,  and  the  court's 
procedure,  as  being  Illegal  and  an  outrage. 
As  we  have  observed,  the  case  before  us 
shows  the  absence  of  a  line  of  argument  by 
the  attorney  denouncing  the  illegality  of  the 
return  or  the  validity  of  the  taking  of  the 
deposition.  Did  the  use  of  the  indorsementB 
by  the  attorney  in  his  argument  to  the  Jury, 
In  connection  with  the  deposing  witness's 
evidence,  probably  cause  the  Jury  to  disre- 
gard the  depositions  in  consideration,  or  so 
Influence  the  Jury  as  to  return  a  wrong  find- 
ing of  evidence  in  the  case?  Appellee  in  his 
brief  states  the  contention  before  the  Jury  on 
the  testimony  of  the  deposing  witness  was 
that  the  testimony  was  manufactured,  and 
that  she  was  not  on  the  train  at  all.  A  brief 
examination  of  her  testimony  shows  that  she 
testified  that  the  cars  were  running  on  the 
ties  l>efore  the  derailment,  and  that  they  did 
not  make  enough  Jar  or  shock  to  throw  Mrs. 
Walker  out  of  her  seat,  or  any  one  else  in 
the  car,  and  that  she  bad  felt  worse  Jars  in 
street  cars  or  while  on  other  cars  that  were 
being  coupled  together;  that  the  train  on 
which  she  was  riding  was  not  running  faist, 
probably  15  miles  an  hour;  that  the  wreck 
occurred  In  the  fore  part  of  the  night  of 
Christmas  Day;  that  she  did  not  know  Mrs. 
Walker,  and  had  never  seen  her  before;  that 
she  made  no  examination  of  her,  had  no  talk 
with  her,  bad  had  no  occasion  to  investigate 
her  injuries.  Opposed  to  this  testimony  in 
the  record,  briefly  stated,  Is  the  testimony  of 
Mrs.  Walker  and  her  sister.  Miss  Bryson, 
that  they  were  thrown  forward  and  down- 
ward in  the  car.  Two  postal  clerks  testified 
that  the  Jolt  of  the  train  was  severe.  The 
conductor  testified  that  be  was  thrown  for- 
ward from  the  middle  of  the  car  to  the  end, 
striking  against  the  toilet,  and  sustaining  in- 
juries. The  track  was  torn  up  for  something 
like  400  or  600  feet,  and  the  cars  were  off 
the  track.  The  engineer  and  conductor  say, 
with  the  other  witnesses,  that  the  wreck  oc- 
curred at  11  o'clock  in  the  morning  of  Christ- 
mas Day.  The  engineer  and  conductor  and 
other  witnesses  say  the  train  was  running  at 
the  rate  of  25  or  more  miles  per  hour.  EJd- 
wards,  another  passenger  on  the  train,  cor- 
roborates Mrs.  Walker.  In  fact,  the  testi- 
mony of  the  deposing  witness  Is  practically 
different  from  that  of  all  the  other  wituessea. 
In  view  of  these  Irreconcilable  conflicts  In  the 
testimony  of  this  deposing  witness  and  the 
other  witnesses  in  the  case,  we  are  not  pre- 
pared to  say  that  a  Jury  of  average  sensible 
men  was  led  away  from  the  consideration  of 
the  deposing  witness'  evidence  on  account  of 
the  reading  of  the  Indorsements  on  the  en- 
velope,   or   such   observations   or   allusions 


thereto  on  the  part  of  the  appellee's  attorney 
In  bis  argument.  Considering  the  entire  evi- 
dence In  the  case,  no  other  finding  by  the 
Jury  than  one  of  liability  conld  have  been 
proi)erly  returned;  and  It  appears  to  us  that 
the  irregnlaiities  complained  of  conld  not 
have  even  probably  affected  or  Infiuenced  the 
result,  or  operated  to  appellee's  injury,  and 
therefore  will  afford  no  grounds  for  reversal. 
The  three  assignments  are  overruled.  Bail- 
way  ▼.  Killebrew  (Tex.  Civ.  App.)  20  S.  W. 
1005;  Ballway  v.  Smith,  74  Tex.  276,  11  8. 
W.  1104;  Hallway  v.  Laurlcella,  87  Tex.  277, 
28  S.  W.  277,  47  Am.  St  Eep.  103;  Hallway 
V.  Savis,  31  Tex.  Civ.  App.  280,  72  a  tV.  216; 
Railway  v.  Thompson,  34  Tbx.  Civ.  App.  67, 
77  S.  W.  441. 

The  fourth  assignment  is  directed  to  the 
admission  of  evidence  relative  to  the  condi- 
tion of  the  weather  at  the  time  of  the  wreck. 
It  was  stated  by  the  attorney  for  the  appellee 
at  the  time  of  the  objection  that  this  evi- 
dence was  not  offered  for  a  general  pnrpose 
or  as  a  basis  of  recovery,  but  merely  as  ex- 
planatory of  the  situation  of  Mrs.  Walker  at 
the  time  of  the  wreck  in  connection  with  the 
evidence  then  being  elicited.  Looking  to  the 
record  in  this  case,  we  do  not  think  the  evi- 
dence thus  limited  in  its  pnrpose  and  use 
constitutes  reversible  error. 

We  do  not  think  the  question  as  finally  put 
to  the  witness,  complained  of  In  the  fifth  as- 
signment, was  a  leading  question.  The  rec- 
ord shows  the  question  as  finally  put  and 
answered  was:  "Did  anybody  direct  your 
attention — rather  to  the  speed  of  the  train?' 
The  answer  of  the  witness  to  the  question 
may  have  contained  more  matter  than  the 
question  called  for,  but  it  was  voluntary  on 
the  part  of  the  witness,  and  not  required  of 
him  in  answer  to  the  question.  This  .yolun- 
tary  matter  of  the  witness  conld  have  been 
stricken  out  on  motion. 

The  appellant  claims  in  the  sixth  assign- 
ment that  contributory  negligence  was  an  Is- 
sue in  the  case;  and  the  court  erred  In  not 
submitting  the  Issue  to  the  Jury.  The  ap- 
pellant had  a  general  plea  of  contributory 
negligence.  The  court  did  not  charge  the 
Jury  on  any  issue  of  contributory  negligence, 
and  appellant  did  not  ask  a  special  charge 
covering  this  phase  of  the  case.  But  appel- 
lant contends  that,  as  contributory  negli- 
gence was  a  substantial  issue  under  the  plea 
and  evidence.  It  was  the  duty  of  the  corat, 
und^r  Bev.  St  1895,  art  1316,  as  amend- 
ed by  Acts  1903,  p.  55,  c.  89,  to  "deliver  a 
written'  charge  on  the  law  of  the  case,"  even 
though  a  special  charge  was  not  requested; 
and  it  was  error  in  the  court  not  doing  so. 
The  evidence  in  the  record  does  not  show 
negligence  In  the  remotest  degree  on  the  part 
of  Mrs.  Walker,  In  so  far  as  the  accident  it- 
self was  concerned.  She  was  a  passenger, 
and  was  occupying  her  seat  at  the  time  In 
the  passenger  car,  When  the  derailment  hap- 
pened, and  was  by  reason  of  the  derailment 
thrown  from  her  seat  and  Injured.    The  ap- 
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pellant,  however,  contends  that  the  testimony 
of  the  appellee  and  Dr.  Harvey,  the  physician 
at  Sonset,  showed  and  strongly  tended  to 
■how  that  appellee  was  guilty  of  negligence 
In  removing  and  in  permitting  the  remoTal  of 
his- wife  from  Sunset,  after  her  Injury  at  the 
wreck,  to  Ft  Worth,  her  home,  on  account 
of  her  then  physical  condition.  The  conclu- 
sion from  the  testimony  of  Dr.  Harvey,  the 
physician  at  Sunset,  is  that  Mrs.  Walker  had 
the  appearance  of  getting  better  under  his 
10  days'  treatment  of  her  at  Sunset,  and  that 
her  condition  looked  favorable  for  the  time 
he  treated  her,  bnt  at  that  time  he  could  not 
say  as  to  the  permanency  of  the  Injury  or 
what  It  might  or  would  result  In;  that  she 
sat  up  a  little  the  evening  before  she  left, 
and  was  very  desiroos  of  returning  to  her 
home;  that  he  gave  his  consent  to  her  re- 
moval to  Ft  Worth,  though  It  was  nnwilllng- 
ly  done.  He  did  not  forbid  the  trip;  and 
told  appellee  he  conld  take  her  home,  and 
that.  If  careful  with  her,  she  would  take  the 
trip  all  right  He  was  somewhat  apprehen- 
sive of  the  trip,  because  from  her  general  ap- 
pearance it  was  probable  that  she  might  sus- 
tain miscarriage  during  the  trip.  She  was 
carefully  attended  by  the  api)ellee  on  the 
deeper  of  the  train,  and  in  removing  her 
from  the  depot  to  her  home.  The  evidence 
shows  that  no  miscarriage  did  result  from 
the  trip,  that  the  baby  was  born  at  the  reg- 
ular time  three  months  later,  and  that  no 
backset  resulted  to  her,  nor  was  her  condi- 
tion In  any  wise  affected  by  the  trip.  In  our 
view,  properly  construing  the  evidoice,  we 
do  not  think  error  can  be  predicated  on  the 
failore  of  the  court  to  instruct  the  jury  on 
contributory  negligence.  If  deemed  a  par- 
ticular ptiase  of  the  case,  a  special  charge 
should  have  been  requested  covering  the 
phase  before  a  reversible  error  could  be  pred- 
icated thereon.  Railway  v.  Van  Alstyne, 
66  Tex.  439;  Railway  v.  Casey,  62  Tex.  124; 
Railway  t.  Helm,  64  Tex.  148.  The  charge 
of  the  court,  so  far  as  It  went  was  correct; 
and  we  do  not  think,  following  the  construc- 
tion placed  upon  the  act  of  1903  mentioned 
in  Railway  v.  Votaw  (Tex.  Civ.  App.)  81  8. 
W.  130,  appellant  was  relieved  of  the  neces- 
sity of  presenting  a  special  charge  on  the 
issue  desired  In  order  to  predicate  reversible 
error  for  tbe  omission  to  submit  the  desired 
issue  by  the  court 

We  do  not  think  there  was  reversible  error 
In  failnre  to  give  the  special  charge  com- 
plained of  ,in  the  seventh  assignment,  and 
It  Is  overruled.  Railway  v.  Weideman  (Tex. 
Civ.  App.)  62  8.  W.  810. 

We  are  of  the  opinion  that  both  tbe  eighth 
and  ninth  assignments  should  be  overruled. 
In  this  case  it  appears  affirmatively  in  the 
record  that  the  verdict  of  the  jury  was  re- 
turned in  favor  of  tbe  appellee  alone  npon 
tbe  paragraph  in  his  petition  against  which 
no  complaint  was'nrged.  The  jury,  in  pre- 
cise words,  returned  a  finding  upon  the 
paragraph  of  the  petition  excepted  to  In  fa- 


vor of  the  appellant  as  to  tbe  death  of  the 
dilld.  If  the  right  result  on  this  paragraph 
excepted  to  was  reached  In  the  verdict,  it 
snbstantlally  met  tbe  erroneous  ruling  of  tbe 
court  upon  the  exception  to  the  paragraph, 
and  is  a  relievement  of  the  erroneous  ruling 
to  the  extent  of  requiring  a  reversal  of  tbe 
case. 

Ttie  tenth  assignment  Is  overruled.  The 
main  charge  of  the  court  and  the  special 
charges  given  at  the  request  of  appellant 
fairly  submitted  the  issue  to  tbe  jury  admit- 
ting of  a  finding  for  the  appellant  on  the  is- 
sue of  negligence,  if  It  had  not  been  guilty  of 
negligence. 

The  appellant  complains  In  the  eleventh  as- 
signment of  the  charge  of  the  court  wherein 
it  authorized  the  jury,  in  assessing  damages, 
to  award  reasonable  and  necessary  expense 
for  nurse  hire,  because  there  was  no  testi- 
mony justifying  the  submission  of  this  issue 
to  the  jury.  The  evidence  in  this  record  es- 
tablished tbe  fact  tliat  Mrs.  Bryson,  tbe 
mother  of  Mrs.  Walker,  nursed  her  through 
her  sickness  of  four  months,  l>elng  the  period 
that  she  needed  such  services,  having  left 
her  home  and  come  to  her  daughter's  bouse 
In  Ft  Worth,  and  bad  taken  cliarge  of  her 
daughter  throughout  her  affliction  l>ecause  of 
her  injury  received  in  tbe  derailment;  that 
she  was  the  one  who  nursed  her  through  her 
sickness.  It  is  shown  in  the  record  that  the 
value  of  these  services  of  a.  nurse  in  the 
premises  was  from  $5  to  $6  per  day,  includ- 
ing the  night  The  appellee  sought  in  bis 
petition  a  recovery  for  nurse  hire.  The  ap- 
pellant, though,  asserts  that  there  was  no 
basis  In  the  testimony  justifying  the  court 
in  submitting  the  issue  of  nurse  hire  because 
of  tbe  mother's  having  nursed  the  daughter, 
as  the  law  will  not  imply  an  obligation  to 
I>ay  for  the  services  of  tbe  mother  in  nursing 
her  daughter,  and  by  reason  thereof  It  was 
reversible  error  to  submit  the  issue  to  the 
jury.  The  evidence  does  not  disclose  that 
the  appellee  ever  made  any  contract  with 
Mrs.  Bryson,  or  ever  hired  her  to  nurse  bis 
wife.  Tbe  evidence  does  not  disclose  that 
Mrs.  Bryson  performed  the  services  gratis  to 
the  appellee,  nor  that  she  expects  to  make  a 
claim  against  appellee  for  the  payment  of  tbe 
same.  In  our  opinion  it  is  wholly  immaterial 
whether  Mrs.  Bryson  was  hired  as  a  nnrse 
by  the  appellee,  or  whether  Mrs.  Bryson  for 
her  services  as  a  nurse  to  her  daughter  ex- 
pects to  make  a  legal  charge  against  tbe  ap- 
pellee, or  whether  she  means  her  services  as 
a  gratuity  to  the  appellee,  aa  it  is  a  matter 
In  which  the  appellant  as  a  wrongdoer,  has 
no  concern,  and  which  does  not  affect  tbe 
measure  of  its  liability.  Appellant  could  not 
claim  any  exemption  from  its  liability  in  n%- 
ligence  for  this  Item  of  damage,  even  tbough 
these  services  were  voluntary  and  gratuitous- 
ly rendered  by  Mrs.  Bryson  to  appellee. 
They  were  for  his  benefit  and  not  for  the 
benefit  of  tbe  defendant.  Railway  v.  Lorent- 
cen,  79  Fed.  291,  24  a  a  A.  692 ;  RaUway  ▼. 
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Marlon,  104  Ind  239,  3  N.  B.  874;  Cunning- 
ham r.  Ballway,  102  Ind.  478,  1  N.  El.  800, 
82  Am.  Rep.  683;  Crotise  ▼.  Railway,  102 
Wis.  196,  78  N.  W.  446;  Railway  t.  Holman, 
15  Tex.  ClT.  App.  16,  39  S.  W.  130. 

The  twelfth  assignment  Is  ovemiled. 
While  the  evidence  was  sharply  conflicting 
•8  to  the  severity  and  extent  of  the  Injuries 
to  Mrs.  Walker,  there  la  sufflclent  testimony 
In  the  record  to  sustain  the  finding  of  the 
Jury  that  she  was  seriously  and  permanently 
Injured  In  the  wreck.  There  is  no  evidence 
of  prejudice  or  passion  or  misconduct  on 
the  part  of  the  Jury.  We  are  not  prepared 
to  say  that  the  verdict  Is  excessive  in  this  case. 

The  case  Is  ordered  affirmed. 


McEEON  et  al.  ▼.  ROAN  et  al.* 

(Conrt  of  Civil  Appeals  of  Texas.    Nov.  23. 
1907.    On  Rehearing,  Dec.  21.  1907.) 

1.  BOTTNDABIEa — ESTABLISHUENT— EVIDKItCK. 

In  trespass  to  try  title  to  recover  a  city  lot, 

ftlaintiff  conid  show  a  mistake  in  the  description 
n  a  deed  more  than  10  years  old.  In  order  to 
prove  the  actual  location  of  the  lot  in  controversy. 

2.  Same— Plbadino. 

In  trespass  to  try  title,  where  the  descrli>- 
tlon  of  the  lot  in  controversy  Is  dependent  on  the 
location  of  another  lot.  the  actual  location  of  the 
other  lot  may  be  shown  wlthont  specially  plead- 
ing it.  where  the  purpose  was  to  show  the  true 
location  of  the  lot  in  controversy. 

3.  Saub— EVIDENOK. 

In  trespass  to  try  title,  parol  evidence  tend- 
mg  to  show  the  true  location  of  the  lot  on  which 
depends  the  description  of  the  land  in  contro- 
versy is  admissible. 

[I5d.  Note.— For  cases  In  point,  see  Cent  Dig, 
vol.  a  Boundaries.  !§  178-183.] 

4.  Same  —  Ascebtainjoent  —  Aobeemknt   Be- 
tween Pabtim. 

Where  the  boundary  between  two  lots  of 
land  Is  in  dispute,  the  owners  may  agree  upon  a 
division  line  as  the  tme  boundary  botwcen  them, 
and  the  agreed  line  is  binding  upon  them  and 
those  claiming  under  them,  whether  It  be  the 
true  boundary  or  not 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  U  212-226.] 

5.  Fbauds,  Statute  or— Aobeeuentb  as  to 

BOU.NDABIES. 

An  agreement  between  adjoining  landown- 
ers as  to  their  common  boundary  Is  not  within 
the  statute  of  frauds,  in  that  It  is  not  a  con- 
veyance of  land  within  the  meaning  of  the  stat- 

Uti'. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  23,  Frauds.  Statute  of,  i  112.] 

6.  Homestead— Tbansfeb—Aobeement  as  to 
boijndaby. 

The  right  of  adjoining  landowners  to  agree 
as  to  their  common  Doundary  Is  not  affected  by 
the  fact  that  one  of  the  lots  is  a  homestead, 
such  an  agreement  not  being  a  sale. 

7.  Evidence— Heabsat. 

In  trespass  to  try  title,  evidence  of  a  con- 
versation between  the  prior  owner  of  the  lot  in 
controversy  and  his  wife  regarding  the  boundary 
line  of  the  lot  is  hearsay  and  inadmissible. 

I  Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  20,  Evidence,  H  1174-1192.] 

'Application   tor  writ  of  error  dismissed  hy  Su- 
preme Court  for  want  ot  Jurisdiction. 


On  Rehearing. 

8.  Witnesses  —  Representatives  of  Dece- 
dent—Statehknts  AND  Transactions  with 
Deceased. 

Under  Rev.  St  1895.  art.  2302,  providing 
that  in  actions  by  or  against  the  heirs  or  legal 
representatives  of  a  deceased,  arising  ont  of 
any  transaction  with  such  decedent,  neither  par- 
ty will  be  allowed  to  testify  against  the  other  as 
to  any  transaction  with  or  statement  by  the  tes- 
tator or  intestate,  evidence  of  statements  made 
by  defendant's  grantor,  since  deceased,  is  admis- 
sible where  the  action  was  dismissed  aa  to  sucb 
defendant 

Appeal  from  District  Court,  Hunt  County ; 
B.  Ia  Porter,  Judge. 

Trespass  to  try  title  by  Mrs.  Mary  McKeon 
and  others  against  F.  L.  Boan  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Reversed  and  remanded. 

This  Is  a  suit  of  trespass  to  try  title,  insti- 
tuted by  Mrs.  Mary  McKeon  for  herself  and 
as  next  friend  for  her  minor  children,  the  oth- 
er appellants  herein,  against  F.  Ia  Roan,  Lee 
O.  Ahlowlch,  A.  A.  Ablowlch,  J.  H.  Jemigan, 
and  Patrick  McQrory  to  recover  a  lot  in  the 
city  of  Commerce.  The  defendants  answered 
by  a  general  and  special  exception  and  not 
guilty,  and  the  three,  five,  and  ten  years'  stat- 
ute of  limitations.  At  the  conclusion  of  the 
trial,  the  court  gave  a  peremptory  instmction 
for  defendants,  and  plalntlCte  perfected  an 
appeal  to  this  court 

Mulkey  &  Hamilton,  for  appellants.  A.  A. 
Ablowlch  and  liOoney  &  Clark,  for  appellees. 

BOOKHOUT,  J.  On  January  90,  1877, 
William  Jemigan  and  wife,  Sarah  Jernlgan, 
deeded  a  lot  of  2Vt  acres  out  of  the  J.  A. 
Burnett  surrey,  in  Hunt  county,  to  their  son, 
J.  H.  Jemigan,  calling  to  begin  "2G0  vnras 
south  and  70  varas  west"  from  the  beginning 
comer  of  the  original  survey.  On  August  6, 
1878,  the  said  patentee,  William  Jemigan, 
and  bis  wife  deeded  to  A.  S.  Ablowlch  a  lot 
in 'same  survey,  "beginning  at  the  southeast 
comer  of  a  two-acre  tract  belonging  to  J.  H. 
Jemigan ;  thence  east  60  varas ;  thence  north 
147  varas ;  thence  west,  60  varas,  to  said  Jer- 
nlgan's  northeast  comer ;  thence  south  to  the 
beginning."  The  appellees  claim  tliat  the  last 
described  deed  covers  the  land  In  controversy, 
and  they  claim  under  a  regular  chain  of  trans- 
fers from  A.  S.  Ablowlch.  The  patentee,  Wil- 
liam Jerntgan,  died  Septeml>er  30,  1880,  Intes- 
tate. After  his  death  bis  surviving  widow 
and  children  deeded  to  J.  H.  Jernlgan,  one  of 
the  children,  the  lot  In  controversy,  describ- 
ed as  "beginning  at  the  southeast  comer  of 
A.  S.  Ablowlch  residence  lot;  thence  east  52 
feet;  thence  nortti  120  feet;  thence  west  to 
said  Ablowlch  east  line;  thence  south  to  the 
beginning."  Appellants  claim  under  a  regu- 
lar chain  of  transfers  by  deed  from  J.  U. 
Jemigan  down  to  Patrick  McKeon,  and  aa 
heirs  of  Patrick  McKeon,  being  his  surviv- 
ing widow  and  children.  Appellants  alleg- 
ed tliat  there  was  a  mistake  In  the  call  for 
distance  of  "70  varas  west"  in  deed  of  Jan* 
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uary  30,  1877,  from  William  and  Sarah 
Jfernlgan  to  J.  H.  Jernlgau  of  the  2V^-acre 
lot ;  that  said  distance  was  unknown  to  them, 
but  greater  than  70  varas ;  that  the  deed  of 
August  6,  1878,  from  William  and  Sarah  Jer- 
nlgan  to  A.  S.  Ablowlch,  was  Intended  to  be- 
gin, and.  In  fact,  did  begin,  at  the  southeast 
corner  of  the  first  lot  as  such  lot  actually  ex- 
isted, and  that  the  deed  from  Sarah  Jernl- 
gan  et  al.,  to  J.  H.  Jemlgan  was  intended 
to  begin,  and  did  begin,  at  the  southeast  cor- 
ner of  said  A.  S.  Ablowlch  lot,  as  it  actually 
existed,  GO  varas  east  of  the  southeast  comer 
of  the  2%-acre  lot ;  that  said  A.  S.  Ablowlch 
lot  lay  between  the  lands  in  controversy  and 
said  2%-acre  lot;  that  the  recital  In  said 
deed,  as  well  as  all  other  deeds  showing  only 
70  varas,  was  a  mistake,  and  there  has  al- 
ways been  a  greater  distance  than  70  varas 
from  the  J.  H.  Jernlgan  2V^-acre  lot  to  the 
east  boundary  line  of  the  Burnett  surrey. 
The  defendant  A.  A.  Ablowlch  excepted  to  the 
petition  as  wholly  InsniBclent  wherein  it  al- 
leges that  a  mistake  was  made  In  the  execu- 
tion of  a  deed  by  William  and  Sarah  Jeml- 
gan to  James  H.  Jernlgan,  of  date  January 
30,  1877,  and  wherein  plaintiffs  seek  relief 
by  reason  of  said  facts,  because  the  said  cause 
of  action,  if  any  ever  existed,  is  long  since 
barred  by  the  statute  of  llniltation,  as  ap- 
pears from  the  face  of  plaintiffs'  petition, 
and  because  the  necessary  parties  to  correct 
and  reform  said  deed  are  not  before  the  court, 
and  because  it  is  an  attempt  to  vary  and  con- 
tradict the  terms  of  the  said  deed  and  deeds 
under  which  this  defendant  claims.  These 
exceptions  were  sustained  by  the  court  and 
plaintiffs  excepted,  which  action  is  preserved 
In  the  record.  The  petition  did  not  seek  to  re- 
form the  deed,  but  to  show  that  there  was  a 
mistake  in  the  distance  In  the  call,  "begin- 
ning 260  varas  south  70  varas  west"  from 
the  beginning  comer  of  the  original  survey. 
It  alleged  that  the  distance  was  more  than 
70  varas,  and  that  the  call  of  70  varas  was 
a  mistake.  The  purpose  was  to  show  the 
actual  location  on  the  ground  of  the  southeast 
comer  of  the  2%  acres  sold  by  William  and 
Sarah  Jemlgan  to  J.  H.  Jernlgan.  Neither 
tbe  plaintiffs  nor  defendants  were  parties  to, 
or  claimed  under,  that  deed,  and  we  see  no 
reason  why  the  plaintiffs  could  not  show  the 
actual  location  of  the  southeast  comer  of  the 
2V>  acres  conveyed  by  it  The  southeast  cor- 
ner of  this  21^-acre  tract,  as  actually  located, 
was  the  beginning  comer  of  the  lot  deeded  to 
A.  S.  Ablowlch,  and  the  52-foot  lot  In  con- 
troversy began  at  the  southeast  corner  of  the 
Ablowlch  lot  We  are  of  the  opinion  that  the 
court  erred  in  sustaining  the  special  demur- 
rer. We  are  also  of  the  opinion  that  the 
actnal  location  of  the  2%  acres  on  the  ground 
could  have  been  shown  as  well  as  the  mistake, 
if  there  was  a  mistake,  In  the  call  "70  varas 
west,"  without  specially  pleading  It.  The  pur- 
pose was  to  show  the  true  location  of  the  land 
in  controversy  upon  the  ground.  This  could 
be  done  In  the  absence  of  a  special  plea. 


The  plaintiffs  offered  to  prove  by  the  wit- 
ness J.  H.  Jemlgan  that  it  was  a  greater  dis- 
tance than  70  varas  from  the  southeast  cor- 
ner of  the  2V^-acre  lot  of  J.  H.  Jernlgan  to  tbe 
east  boundary  Ihie  of  the  original  James  A. 
Burnett  survey  and  he  had  measured  GO  varas 
from  the  southeast  comer  of  said  lot,  and 
that  the  52  feet  claimed  by  appellant  and  a 
16-foot  lot  deeded  by  the  witness  to  C.  E. 
Ablowlch  still  remained  between  the  said  2^- 
acre  lot  and  Park  street  This  testimony  was 
objected  to  and  excluded  because  It  was  an 
attempt  to  vary  the  terms  of  a  written  Instru- 
ment, and  the  deeds  were  the  best  evidence, 
an(^  because  the  property  of  A.  S.  Ablowlch 
was  a  homestead,  and  because  it  was  Incom- 
petent by  parol  evidence  to  establish  the  title 
to  real  estate.  The  testimony  was  admissi- 
ble; and  it  was  error  to  exclude  it  It  was 
admissible  as  tending  to  show  the  trae  loca- 
tlon  of  the  southeast  corner  of  the  2%-acro 
lot  deeded  to  J.  H.  Jemlgan  in  January,  1877, 
and  a  mistake  In  the  call  In  his  deed.  The 
mistake  was  claimed  to  be  In  the  call  for  "TO 
varas  west,"  and  it  was  sought  by  appellants 
to  show  that  the  actual  distance  was  greater 
than  70  varas.  It  also  tended  to  show  that 
there  Vas  sufficient  land  upon  the  ground  for 
each  party  to  get  the  full  amount  of  land 
called  for  in  his  deed.  This  testimony  did 
not  tend  to  vary  the  terms  of  the  deed  from 
William  and  Sarah  Jemlgan  to  J.  H.  Jemlgan 
of  January,  1877,  but  tended  to  show  the 
actual  location  of  the  2^^  acres  on  the  ground. 

The  third,  fourth,  fifth,  and  sixth  assign- 
ments of  error  are  grouped,  and  complain  of 
the  court's  action  In  excluding  tbe  testimony 
of  several  witnesses  tending  to  show  that  in 
1887  the  boundary  line  between  tbe  A.  B.  Ab- 
lowlch lot  and  the  lot  In  controversy,  which 
adjoins  the  Ablowlch  lot  on  the  east,  was  In 
dispute  between  A.  S.  Ablowlch  and  J.  H. 
Jemlgan,  the  then  owner  of  the  lot  in  con- 
troversy; that  dispute  culminated  In  an 
agreement  between  them,  whereby  the  line 
now  claimed  by  plalntifTs  to  'be  the  true 
boundary  line  between  plaintiffs  and  defend- 
ants was  established  and  agreed  upon,  and 
that  witness,  in  accordance  with  said  agree- 
ment, removed  A.  S.  Ablowlch's  bols  d'arc 
fence  back  from  where  it  stood  west  on  the 
agreed  boundary  line,  and  that  said  fence 
stood  there  from  the  time  it  was  moved, 
which  was  about  the  year  1887,  until  about 
the  year  1896,  and  that  said  established  line 
was  never  objected  to  by  the  defendants  and 
their  grantees,  but  was  recognized  and  ae- 
qnlesced  in  by  them;  that  witness  and  said 
Ablowlch  measured  their  lands  and  arrived 
at  an  agreement  as  to  the  true  boundary  line 
in  making  this  agreement  and  said  A.  S.  Ab- 
lowlch retained  all  the  land  called  for  In  his 
deed.  This  testimony  was  objected  to  "be- 
cause the  property  was  a  homestead,  and  the 
evidence  in  the  case  showed  C.  B.  Ablowlch, 
the  wife  of  A.  B.  Ablowlch,  did  not  Join  there- 
in and  because  affirmative  equitable  relief  Is 
sought,  without  setting  It  up  and  pleading  to 
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authorize  It,  and  because  It  Is  not  In  evidence 
or  admitted  that  the  witness  owned  land  east 
of  A.  S.  Ablowlch's  tract  and  could  make  a 
binding  agreement,  and  therefore  without  con- 
sideration, and  because  the  location  of  such 
agreed  line  Is  not  shown,  and  because  no  con- 
sideration for  such  agreement,  and  not  shown 
there  was  any  uncertainty  as  to  the  true  lo- 
cation of  the  boundary  line  at  the  time  of  the 
agreement,  and  because  such  agreement  was 
verbal,  and  no  possession  taken  or  occupancy 
had  or  Improvements  made  in  accordance 
therewith,  all  as  shown  by  the  evidence  and 
so  within  statute  of  frauds,  and  because  it 
could  not  affect  and  was  Inadmissible  as  to 
defendants  without  notice  of  same,  and  be- 
cause. In  so  far  as  the  evidence  tended  to 
locate  the  lots,  It  called  for  an  opinion  and 
conclnslon  of  the  witness  In  conflict  with 
the  calls  in  the  deeds  with  no  predicate  laid 
for  such  pnrol  and  contradicting  testimony." 
The  objections  were  sustained  and  the  evi- 
dence excluded,  to  which  ruling  plalntUts  ex- 
cepted and  took  bills  of  exceptl<m.  This  rul- 
ing of  the  court  was  error.  Where  a  dispute 
arises  between  adjoining  landowners  as  to 
the  true  location  of  the  division  line  between 
them,  end  they  get  together  and  In  .Settle- 
ment of  such  dispute  agree  upon  a  division 
line  as  the  true  boundary  line  between  them, 
such  agreed  line  is  binding  upon  them  and 
those  claiming  the  land  under  them.  This  Is 
true,  whether  such  agreed  line  be  the  true 
boundary  line  between  them  or  not.  Cooiwr 
V.  Austin,  68  Tex.  501 ;  Browning  v.  Atkin- 
son, 46  Tex.  608;  McArthur  v.  Henry,  35 
Tex.  816 ;  George  v.  Thomas,  16  Tex.  87,  67 
Am.  Dec.  612.  Such  an  agreement  is  not  with- 
in the  statute  of  frauds.  In  that  it  is  not  a 
conveyance  of  land  within  the  meaning  of 
the  statute,  but  a  settlement  of  the  division 
line  between  adjoining  landownei-s.  Nor  does 
the  fact  that  the  property  of  one  of  the  par- 
ties to  the  agreed  line  was  his  homestead  af- 
fect the  validity  of  his  agreement  as  to  the 
boundary  line  between  himself  and  the  owner 
of  adjoining  land.  As  stated,  such  an  agree- 
ment does  not  constitute  a  sale  of  real  estate, 
but  a  settlement  of  the  boundary  line.  If 
the  agreement  be  fairly  and  honestly  made, 
it  is  binding  on  all  parties.  George  v.  Thom- 
as, 16  Tex.  89,.  67  Am.  Dec  612. 

Upon  the  trial  the  witness  Mrs.  C.  B.  Ab- 
lowich  was  permitted  to  testify  as  to  a  con- 
versation between  herself  and  husband,  as 
follows:  "My  husband  came  home,  and  I 
said,  'See  what  Mr.  Jemigan  has  done  for 
your  fence;  and  sorter  laughed;  and  he 
says,  'Yes,  I  see ;'  and  I  says,  'Wliat  are  you 
going  to  do  about  lt7  and  he  says :  'I  am  not 
going  to  do  anything.  It  Is  my  land  and  Jim 
Jemigan  can't  take  it  away  from  me.  I  paid 
for  it  from  his  father,  and  I  bought  it  to 
the  road.'"  This  testimony  was  objected  to 
as  hearsay  and  irrelevant  The  objection 
was  overruled  and  plaintiffs  excepted.  The 
evidence  was  hearsay;  and  it  was  error  to 
admit  the  same. 


Complaint  is  made  of  the  court's  action  In 
overruling  the  plaintiffs'  objections  to  the  tes- 
timony of  Mrs.  G.  EL  Ablowicb  as  to  state- 
ments made  by  William  Jernlgan  at  the  time 
they  bought  their  land  in  1878,  as  follows: 
"William  Jemigan  came  to  our  house  once 
In  a  while.  He  was  there,  and  saw  and  knew 
where  the  fences  were  put  up,  and  he  never 
made  any  objections.  William  Jernlgan  was 
there,  and  showed  us  the  land  he  was  selling 
us.  He  showed  us  the  lot,  and  showed  me 
several  others,  not  lots,  but  different  parts. 
He  said  the  lot  he  sold  us  would  be  a  nice 
place  to  build ;  said  there  was  room  for  two 
houses.  We  talked  of  building  on  the  comer 
at  first,  and  then  decided  to  build  on  the  oth- 
er side.  He  said  there  would  be  roads  on 
both  sides,  and  it  was  so  we  could  build  a 
house  on  either  place,  on  either  comer."  Wil- 
liam Jemigan,  the  person  making  these  state- 
ments, died  in  1880.  J.  H.  Jemigan,  under 
whom  the  appellants  claim,  is  one  of  the  heirs 
of  William  Jemigan,  and  purchased  the  in- 
terests of  the  other  heirs  to  the  land  in  con- 
troversy after  his  father's  death.  The  peti- 
tion makes  him  a  party  to  the  suit.  The  wit- 
ness Mrs.  Ablowicb  was  the  wife  of  A.  S. 
Ablowicb,  and  who  conveyed  the  lot  pur- 
chased by  him  from  the  Jemi«ans  in  1878  by 
warranty  deed  to  the  appellee  Lee  O.  Ablo- 
wicb. The  objection  made  to  this  testimony 
was  that  it  was  inadmissible  under  the  terms 
of  article  2302  of  the  Revised  Statutes  of 
1895,  which  provides,  in  substance,  that  in  ac- 
tions by  or  against  the  heirs  of  legal  represen- 
tatives of  a  decedent  arising  out  of  any  trans- 
action with  such  decedent  neither  party  will 
be  allowed  to  testify  against  the  other  as  to 
any  transaction  with  or  statement  by  the 
testator  or  intestate.  William  Jernlgan  had 
executed  a  warranty  deed  to  A.  S.  Ablowicb, 
who  conveyed  his  lot  to  Lee  O.  Ablowich  by 
warranty  deed.  If  Lee  O.  Ablowich  should 
be  cast  in  the  suit,  the  heirs  of  William  Jer- 
nlgan might  be  made  liable  on  their  father's 
warranty.  The  testimony  was  within  the  pro- 
hibition of  the  statute,  and  it  was  error  to 
admit  it 

For  the  errors  pointed  out,  the  judgmmt  is 
reversed,  and  the  cause  remanded. 

On   Rehearing. 

Our  attention  is  called  in  the  motion  for 
rehearing  to  the  fact  that  the  cause  was  dis- 
missed in  the  trial  court  as  to  J.  H.  Jemigan. 
Hence  at  the  time  of  the  trial  he  was  not  a 
party  to  the  suit,  within  the  meaning  of  ar- 
ticle 2302  of  the  Revised  Statutes  of  1895.  It 
follows  that  we  were  in  error  In  holding  that 
the  statements  made  by  William  Jemigan 
in  reference  to  the  location  of  the  lot  convey- 
ed by  him  to  A.  8.  Ablowich  were  inhibited  by 
the  statute.  J.  H.  Jemigan  not  being  a  party 
to  the  suit,  the  testimony  of  Mrs.  C.  E.  Ab- 
lowich as  to  said  statements  was  admis- 
sible. This  modification  of  the  opinion  does 
not  affect  our  disposition  of  the  case. 

The  motion  for  rehearing  is  overruled. 
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ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  V.  CUNNINGHAM.  * 
(C!onrt  of  Civil  Appeals  of  Texaa.    Not.  28. 
1907.    Rehearing  Denied  Dec.  19,  1907.) 

1.  CABRIEBS  —  TSARBFOBTATION     OF     PaSBEN- 

GE8S  — PEB80N3    AssiSTina    Passes  OEBS  — 

Duty  to  Hold  Train. 

Where  a  railroad  company  makes  no  provi- 
sion for  assisting  passengera  to  seats  when  nao- 
essary,  a  person  accompanying  a  imssenger  need- 
ing such  assistance  may  enter  the  train  for  that 
purpose,  and  may  rely  npon  information  fur- 
nished by  a  brakeman  stationed  at  the  steps  to 
assist  paseensera  getting;  on  and  off  the  train  as 
to  the  time  the  train  will  remain  at  the  station. 

J  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  9,  Carriera,  f  1242.] 

2.  Sake. 

The  practice  of  pasaengers  and  licenseea  ae- 
<!omi>anying  them  of  seeking  information  from 
the  em  p1oy4  placed  at  the  car  steps  to  assist 
passengers  off  and  on  as  to  the  length  of  the 
train's  stop,  which  practice  is  well  known  to  the 
public  and  acquiesced  in  by  the  carrier,  renders 
the  carrier  responsible  for  the  information  im- 
parted. Hence,  where  plaintiff,  accompanying 
his  wife,  who  waa  a  passenger,  was  assured  by 
the  brakeman  at  the  car  steps  that  the  train 
would  remain  for  three  or  four  minntea,  and  was 
invited  to  enter  the  car  with  his  wife,  it  was  the 
carrier's  duty  to  hold  the  train  for  a  time  reason- 
ably sufficient  to  enable  him  to  enter  the  car. 
procure  a  seat  for  his  wife,  and  alight  in  safety. 
[Ed.  Note.— For  canes  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  1242.] 

S.  Saite  —  Personal  Injuries— Actions— In- 

STRUCTI0N8. 

A  charge  that,  where  defendant  railroad 
company  invited  plaintiff  to  accompany  his  wife, 
who  waa  a  passenger,  onto  the  train,  it  waa  its 
duty  to  stop  the  train  a  reasonably  sufficient 
time  to  allow  plaintiff  to  assist  his  wife  to  a 
seat  and  alight  in  safety,  is  not  misleading  as 
antborizing  a  recovery  against  the  railroad  com- 
pany without  regard  to  plaintiff's  diligence,  or 
the  time  consumed  by  him  in  seating  his  wifp 
and  alighting,  especially  where  the  court  charged 
that  It  was  plaintiff's  duty  to  use  such  dinpatch 
in  assisting  his  wife  to  a  seat  and  alighting  from 
the  train  as  an  ordinarily  careful  person  would 
have  used  nnder  the  same  drcnmstances. 
4.  Same— Contributobt  Neolioencs. 

In  an  action  against  a  railroad  company 
for  injuries  received  in  alighting  from  a  moving 
train,    a   charge    ttiat    in    determining    whether 

{>laintiff  was  guilty  of  contributory  negligence 
n  getting  off  the  train  the  inry  shoold  consider 
the  speed  of  the  train,  nature  of  the  ground 
where  be  alighted,  hour  of  day  or  night,  distance 
to  ground,  plaintiff's  a^  and  physical  condition, 
his  experience  in  getting  off  trains  in  motion, 
and  bto  manner  of  getting  off,  etc.,  is  not  sab- 
Ject  to  the  objection  that  it  failed  to  state 
whether  the  circumstances  enumerated  were  to 
be  considered  as  for  or  against  plaintiff,  since 
the  qnestion  submitted  to  the  jnry  was  that  of 
oontribatoiy  negligence  vel  non,  and  had  the 
court  instructed  that  the  circumstances  were  to  be 
considered  for  or  against  plaintiff,  it  would  have 
been  objectionable  as  on  the  weight  of  the  evidence. 

5.  Same. 

The  instmction  did  not  authorize  the  jury  to 
find  tliat,  on  account  of  plaintiff's  a^  and  physi- 
cal condition  and  his  inexperience  m  getting  on 
and  off  moving  trains,  he  was  not  ne^igent 
<L  Dauaoes— Personai,  In  juries  —  Instbuo- 
tions— Evidence  to  Sustain. 

Where  it  appeared  ttiat  plaintiff,  in  an  a^ 
tlon  against  a  railroad  company  for  injuries,  had 
his  shoulder  dislocated,  arm  and  hand  injured, 
and  a  kidney  dislodged,  an  instruction  that  if  be 
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was  entitled  to  recover  he  should  be  given  com- 
pensation for  injury  he  bad  sustained  and  pain  ha 
bad  suffered  and  would  thereafter  suffer  was  not 
subject  to  the  objection  that  there  was  no  evi- 
dence  that  plaintiff  had  sustained  any  injury 
other  than  the  pain  he  had  suffered. 

7.  Carriers  —  Transportation    o»    Passen- 
oERs— Pebbonai.   Injuries  —  Actions  —  In- 

BTRUCTIONS— GONTBIBITTORT   NEOUOENCE. 

In  an  action  against  a  railroad  company  by 
one  who  had  accompanied  a  passenger  onto  a 
train  at  the  company's  invitation  for  injuries 
received  in  alighting  from  the  moving  train,  the 
refusal  of  a  charge  that  if,  when  plaintiff  came 
out  of  the  car  to  get  off,  the  train  was  standing 
still  or  moving  slowly,  and  be  could  have  alight- 
ed safely,  but  failed  to  get  off  then,  and  if  he 
waa  neglig<>nt  in  not  getting  off  at  that  time^ 
which  negligence  contributed  to  the  injury,  de- 
fendant should  recover,  etc.,  was  not  error,  since 
if  plaintiff  had  an  opportunity  to  alight  in  safe- 
ty, it  was  l)ecanse  defendant  had  discharged  its 
duty  to  hold  the  train  long  enough  to  enable  him 
to  do  so,  and  was  therefore  not  negligent  nor 
liable  for  plaintiffs  injuries,  lrreq)ective  of 
whether  plaintiff  waa  ne^igent. 

8.  Sake. 

In  an  action  against  a  railroad  company  by 
one  who  had  accompanied  a  passenger  onto  tha 
train  at  the  company's  invitation  for  injuries 
received  in  alighting  from  the  moving  train,  the 
refusal  of  a  charge  that  it  plaintiff  got  off  tlM 
train  while  it  was  in  motion,  and  negligentiy 
held  onto  the  rail  of  the  steps,  thereby  contribut- 
ing to  his  injuries,  defendant  should  recover, 
was  nbt  error,  since  if  plaintiff  were  placed  in 
a  position  of  danger  by  defendant's  negligence  in 
falling  to  hold  the  train  a  sufficient  time  to  al- 
low him  to  safely  alight,  defendant  may  not  have 
been  absolved  from  liability  becanse  he  acted 
negligently  in  attempting  to  extricate  himself 
from  his  dangerous  position. 

9.  Tbiai.  —  iNSTRUcnoNs  —  Requests  —  In- 
STBUCTI0N8  Already  Given. 

It  is  not  error  to  refuse  an  instruction 
corered  by  the  court's  general  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  IS  651-650.] 

Appeal  from  District  Court,  Camp  Conntys 
P.  A.  Turner,  Judge. 

Action  by  H.  D.  Cunningham  against  the 
St  Louis  Southwestern  Railway  Company 
of  Texas.  Judgment  for  plaintiff,  and  def ^d- 
ant  appeals.    Affirmed. 

Glass,  Estes  ft  King,  for  appellant  Sam 
D.  Snodgrass,  for  appellee. 

WILLSON,  O.  J.  On  August  2, 1905,  plaln- 
tUTs  wife,  about  55  years'  of  age  and  nearly 
blind,  was  In  Naples,  and  wished  to  go  to 
her  home  tn  Pittsburg.  Plaintiff,  about  70 
years  of  age,  was  with  his  wife  and  procured 
a  ticket  entitling  her  to  transportation  over 
defendant's  line  of  railway  from  Naples  to 
Pittsburg.  When  defendant's  train  reached 
Naples,  its  brakeman  thereon,  In  the  dis- 
charge of  his  duty,  for  the  purpose  of  as- 
ststing  passengers  off  and  on  the  train,  took 
a  position  at  the  steps  of  one  of  the  coaches, 
when  plaintiff  with  his  wife,  ready  to  get 
aboard  the  train,  stated  to  the  brakeman 
that  bis  wife  was  nearly  blind,  and  request- 
ed him,  the  brakeman,  to  assist  her  to  a  seat 
in  the  coach.  This  the  brakeman  declined  to 
do,  suggesting  to  the  plaintiff  that  he  get 
aboard  the  train  and  help  his  wife  to  a  seat 
thereon,  and  remarking  that  the  train  would 
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remain  where  It  was  for  three  or  four  mlnates. 
Plaintiff  then  got  aboard  the  train  with  his 
wife,  without  delay  secured  a  seat  for  her 
near  the  door  through  which  he  entered  the 
car,  and  turned  to  leave  same.  About  this 
time  the  train  began  to  move,  and  he  at  once 
proceeded  to  the  steps  of  the  car  for  the  pur- 
pose of  alighting  therefrom.  He  had  had  no 
experience  in  getting  off  of  a  moving  train, 
and  for  a  moment  stopped  on  the  steps  of  the 
coach,  rather  dreading  to  get  oft  while  the 
trahi  was  moving  for  fear  he  might  thereby 
get  hurt,  and  then,  while  the  train  was  mov- 
ing at  the  rate  of  four  or  five  miles  per  hour, 
got  off,  or  was  jerked  off,  the  lower  step,  and, 
falling  to  the  ground,  received  injuries  which 
confined  liim  to  his  bed  for  about  40  days, 
and  during  about  four  months  prevented  him 
from  following  his  occupation  as  a  tombstone 
agent  at  which  he  had  been  earning  about 
$100  per  month.  The  acts  charged  against 
defendant  as  negligence  in  plaintifTs  petition 
were  (1)  putting  the  train  in  motion  before 
be  had  had  time  to  alight  therefrom ;  (2)  mov- 
ing the  train  without  giving  lilm  notice  of 
its  Intention  to  do  so;  and  (3)  moving  the 
train  from  the  station  while  he  was  aboard 
same,  after  having  had  notice  of  his  intention 
to  alight  therefrom.  Defendant  answered 
plaintiff's  petition  by  a  general  denial  of  Its 
allegations  and  a  plea  in  general  terms  of 
contributory  negligence.  A  trial  had  Decem- 
l)er  12,  1906,  resulted  in  a  verdict  and  judg- 
ment for  the  sum  of  $500  In  favor  of  plaintiff, 
appellee  here,  and  the  defendant,  appellant 
here,  appealed. 

By  its  first  assignment  of  error  appellant 
complains  of  the  action  of  the  court  in  re- 
fusing Its  requested  charge  peremptorily  in- 
structing the  jury  to  return  a  verdict  for 
the  defendant  In  siqiport  of  this  assignment 
It  Is  urged  that  the  record  shows  that  its 
conductor  in  charge  of  the  train  did  not  know 
that  appellee  had  gotten  aboard  the  train, 
nor  anything  about  his  intention  to  get  off  of 
game  after  he  had  assisted  his  wife  to  a  seat, 
and  falls  to  show  that  the  brakeman  who  In- 
vited appellee  to  go  aboard  the  train  and  as- 
sured him  that  it  would  not  be  moved  for 
three  or  four  minutes,  was  authorized  by 
such  invitaticm  and  assurance  to  bind  appel- 
lant to  hold  Its  train  at  Naples  after  all  the 
passengers  had  gotten  off  of  and  on  the 
same.  We  do  not  think  the  assignment 
should  be  sustained.  As  was  shown  by  the 
testimony,  it  was  the  brakeman's  duty  to 
take  a  position  at  the  steps  of  one  of  the 
conches  when  the  train  arrived  at  a  station, 
and  there  assist  passengers  In  getting  off  of 
and  on  the  train.  It  Is  true  appellee  was  not 
li  passenger,  and  that  it  was  not  a  part  of 
the  brakeman's  duty  to  assist  him  on  or  off  of 
the  train.  It  Is  equally  true  that  appellee, 
in  the  absence  of  proper  provision  made  by 
appellant  for  the  performance  of  the  service, 
had  a  right  to  enter  appellant's  coach  for  the 
purpose  of  assisting  his  wife  In  her  partially 
helpless  condition,  and  for  ills  guidance  in 


the  exercise  of  this  rlgbt  we  think  he  was  en- 
titled to  rely  upon  information  furnished  to 
him  by  the  person  selected  by  appellant  to 
perform  the  service  then  being  performed 
by  the  brakeman.  Furnishing  such  informa- 
tion we  think  was  clearly  within  the  scope 
of  the  duty  then  being  discharged  by  the 
brakeman  and  Imposed  on  him  by  appellant 
Frequently  it  is  not  only  proper  but  neces- 
sary that  a  person  intending  to  become  a  pas- 
senger on  a  railroad  company's  train  should 
be  assisted  by  some  one  Interested  In  his  or 
her  comfort  and  welfare  in  getting  thereupon 
and  In  procuring  proper  accommodations 
thereon.  Persons  entering  cars,  not  as  pas- 
sengers, but  for  the  purposes  indicated,  often 
are  without  Informatioa  as  to  the  railroad 
company's  custom  In  moving  Its  trains  at 
particular  stations,  and  for  their  ^uidanos 
in  the  performance  of  such  service  for  a 
friend  or  relative  constantly  are  asking  for 
and  relying  and  acting  upon  information  as 
to  such  matters  furnished  by  employes  placed 
in  the  poeition  occupied  by  tlie  brakeman  on 
the  occasion  in  question.  The  practice  of 
passengers  and  licenseea  accompanying  pas- 
sengers to  seek  such  information  from  an 
employ^  so  placed,  and  the  practice  of  such 
employe  to  famish  same,  so  often  followed 
and  so  well  known  to  the  public,  we  think  the 
railroad  company  cannot  t>e  held  .to  be  ig- 
norant of,  but  must  be  held  to  know  of  and 
to  countenance  and  acquiesce  U>-  I'  so,  then. 
the  invitation  and  assurance  given  to  the  ap- 
pellee by  appellantti  brakeman  was  not  given 
without,  but  was  given  with,  authority  in  the- 
brakeman  to  give  it  And  as  a  result  of  audi 
Invitation  and  assurance  so  given  appellee, 
it  became  appellant's  duty  to  hold  the  train 
at  the  station  for  a  time  reasonably  sufliclent 
to  enable  plaintiff  to  go  upon  the  car  with  his- 
wife,  procure  a  seat  thereon  for  her,  and 
alight  therefrom  with  safety.  Authority  for 
the  conclusion  reached  by  us  we  think  will 
be  found  in  Railway  C!o.  v.  Satterwhlte,  19 
Tex.  Civ.  App.  170,  47  S.  W.  41.  There  the 
trial  Judge  instructed  the  jury  that  if  Satter- 
whlte's  intention  to  get  off  of  the  train  after 
assisting  a  female  relative  thereon  was  known, 
to  either  the  conductor  or  the  brakeman. 
such  knowledge  would  be  effectual  as  against 
the  railroad  company.  The  instruction  was 
held  not  to  be  erroneous.  In  the  case  men- 
tioned the  brakeman  had  enjoined  Satter- 
whlte to  get  off  the  train,  and  the  railroad 
company  asked  the -court  to  charge  the  jury 
that  it  was  not  responsible  for  the  brake- 
man's  injunction.  In  disposing  of  the  rail- 
road company's  complaint  because  of  the  re- 
fusal of  the  trial  court  to  so  instruct  the 
jury,  the  Court  of  Oivll  Appeals  say:  "The 
plaintiff  was  not  seeking  to  recover  of  de- 
fendant on  the  ground  that  he  was  induced 
to  leave  the  train  while  In  motion  by  the 
words  spoken  by  the  brakeman.  These  words 
were  offered  in  evidence  as  tending  to  show 
knowledge  on  the  part  of  the  trainmen  of 
plaintiff's  purpose  and   intention  to  alight 
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tnm  the  train  as  soon  as  be  rendered  proper 
assistance  to  Mrs.  Fambongh.  We  think 
there  was  no  error  In  refusing  this  instmc- 
tlon."  Railway  Co.  v.  Miller,  8  Tex.  Clv.  App. 
241,  27  S.  AV.  906. 

By  Its  second  assignment  of  error  appellant 
complains  of  that  part  of  the  court's  charge 
which  Instructed  the  Jury  that  If  they  be- 
lieved from  the  evidence  "that  one  of  the  em- 
ployes of  the  defendant  in  charge  of  said 
train  took  his  position  at  the  stq^s  of  the 
coach  for  the  purpose  of  assisting  passengers 
off  and  on  said  train,  and  that  appellee  in- 
formed said  employe  of  his  Intention  to  at- 
tend his  wife,  seat  her,  and  then  leave  the 
train,  and  said  employ^  assented  thereto,  then 
it  was  the  duty  of  defendant  to  stop  Its  train 
a  reasonably  sufficient  time  to  allow  the  plain- 
tiff to  assist  his  wife  thereon  and  to  attend 
her  and  to  seat  her  and  then  alight  there- 
from In  safety;  and  if  you  further  believe 
from  the  evidence  that  the  defendant  did  not 
so  stop  Its  train  a  reasonably  sufficient  time  as 
above  charged  caused  the  plaintiff  to  fall 
from  said  train  and  to  be  Injured,  then  you 
wUl  find  for  the  plaJntlflf,  unless  you  find 
against  the  plaintiff  on  the  ground  that  he 
was  guilty  of  contributory  negligence  under 
subsequent  paragraphs  of  this  charge."  The 
specific  objections  urged  to  the  charge  In 
propositions  under  this  assignment  are  (1) 
that  it  assumes  that  appellant's  employe,  who 
took  his  position  at  the  steps  of  the  coach  for 
the  puri>ose  of  assisting  passengers  off  of  and 
on  Its  train,  was  at  that  time,  with  some  oth- 
er employe,  in  charge  of  the  train,  in  the  face 
of  uncontradicted  evidence  that  he  was  mere- 
ly appellant's  brakeman^  and  (2)  that  in  Im- 
posing upon  appellant  the  duty  to  stop  Its 
train  for  a  reasonably  sufficient  time  to  allow 
plaintiff  to  assist  his  wife  thereon  and  at- 
tend her  and  seat  her  and  then  alight  there- 
from In  safety,  it  was  erroneous  because  it 
placed  upon  appellant  a  greater  duty  than 
was  due  from  It  to  appellee,  and  misleading 
in  that  the  jury  were  authorized  to  find  ap- 
pellant liable  without  regard  to  the  diligence 
used  by  appellee  or  to  the  time  consumed  by 
him  In  seating  his  wife  on  the  train.  For 
reasons'sufflclently  indicated  in  what  we  have 
said  in  disposing  of  appellant's  first  assign- 
ment of  error,  we  do  not  believe  the  objec- 
tion first  urged  to  this  portion  of  the  court's 
charge  should  be  sustained.  Nor  do  we  think 
the  other  objection  made  to  this  portion  of 
the  court's  charge  Is  well  taken.  The  duty 
It  placed  upon  appellant  was  to  bold  Its  train 
for  a  time  reasonably  sufficient  to  enable  ap- 
pellee to  assist  his  wife  upon  the  car,  pro- 
care  for  her  a  seat  thereon,  and  tlien  alight 
therefrom  In  safety.  The  law  placed  upon 
appellant  identically  the  same  duty.  Rail- 
way Co.  T.  Miller,  8  Tex.  Civ.  App.  241,  27 
S.  W.  005;  Railway  Co.  v.  Satterwhite,  19 
Tex.  Civ.  App.  170,  47  &  W.  41;  Railway 
Co.  V.  McElree,  16  Tex.  Civ.  App.  182,  41  S. 
W.  844;  Railway  Co.  v.  VIney  (Tex.  Clv. 
App.)  80  S.  W.  253.    Giving  to  the  language 


of  the  charge  the  meaning.  It  seems  to  ns,  it 
necessarily  carried,  the  complaint  that  It  was 
misleading  and  authorized  the  jury  to  find 
appellant  liable  without  regard  to  the  dili- 
gence used  by  appellee,  or  the  time  consumed 
by  him  in  seating  his  wife  on  the  train  and 
alighting  therefrom,  is  not  believed  to  l>e  ten- 
able. The  jury  were  not  authorized  by  the 
language  of  the  charge  to  extend  the  "reason- 
ably sofflclent  time"  it  declared  appellant 
must  hold  Its  train  one  instant  beyond  tbe 
period  necessary  to  enable  appellee  to  accom- 
plish the  purpose  for  which  he  went  aboard 
the  train  and  then  to  alight  therefrom.  If 
the  jury  had  believed  from  the  evidence  that 
appellee  loitered  on  the  way,  or  consumed 
time  In  any  other  way  than  for  tbe  accom- 
plishment of  tlw  purposes  specified  in  the  In- 
structions given  them,  they  could  have  found 
In  tbe  language  of  the  court's  charge  no  war- 
rant for  charging  against  appellant  the  time 
so  wasted.  On  the  contrary.  In  another  por- 
tion of  the  charge  they  were  plainly  told  that 
It  was  appellee's  duty  to  use  such  dispatch 
In  assisting  his  wife  on  the  train,  in  attend- 
ing her,  seating  her  thereon,  and  getting  off 
of  same,  as  a  person  of  ordinary  care  and 
prudence  would  have  used  under  the  same 
circumstances.  Therefore,  to  construe  tbe  In- 
structions as  authorising  the  jury  to  find  ap- 
pellant liable  without  regard  to  the  diligence 
used  by  appellee  or  to  tbe  time  consumed  by 
him  in  rendering  the  assistance  specified  to 
his  wife  and  then  alighting  from  the  train. 
It  seems  to  us  would  be  a  perversion  of  their 
meaning  of  which  it  ought  not  to  be  assumed 
the  jury  might  be  guilty.  How  long  It  prop- 
erly might  take  a  person  under  the  circum- 
stances shown  by  tbe  evidence  to  surround 
appellee  to  get  aboard  the  train  with  his  wife, 
procure  a  seat  thereon  for  her,  and  then  alight 
therefrom,  we  think  might  well  have  been  de- 
termined by  the  jury,  without  any  other  guide 
than  the  common  knowledge  and  experience 
to  be  credited  to  all  men  alike.  If  they  con- 
cluded, after  determining  the  time  necessary  to 
be  so  consumed,  that  the  train  did  not  remain 
at  the  station  for  that  length  of  time,  the 
effect  of  such  finding  we  think  would  be  to 
determine  that  It  did  not  remain  at  the  sta- 
tion a  "reasonably  sufficient  time"  to  enable 
appellee  to  accomplish  the  purposes  specified 
In  tbe  charge.  Railway  Co.  v.  McElree,  16 
Tex.  Clv.  App.  182,  41  8.  W.  844;  Railway 
Co.  V.  Vlney  (Tex.  Clv.  App.)  80  S.  W.  253; 
Railway  Co.  v.  Hardy,  61  Tex.  232;  King 
V.  Bremond,  25  Tex.  6.37;  Carter  v.  Eames, 
44  Tex.  547 ;  Railway  Co.  v.  Styron,  66  Tex. 
427,  1  S.  W.  161;  Railway  Co.  v.  Johnson, 
74  Tex.  262,  11  8.  W.  1113;  Railway  Co.  v. 
Arlspe,  81  Tex.  617,  17  S.  W.  47;  Railway 
Co.  V.  Martin,  26  Tex.  Clv.  App.  231,  63  S. 
W.  1090. 

On  tbe  Issue  of  contributory  negligence  on 
tbe  part  of  appellee,  tbe  court  charged  the 
jury  as  follows :  "In  passing  on  the  question 
whether  or  not  plaintiff  was  himself  guilty 
of  contributory  negligence  in  getting  off  the 
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train,  which  helped  to  bring  about  the  ac- 
cident wbereby  he  was  Injured,  If  he  waa  in- 
jured, you  will  consider  the  speed  of  the 
train,  the  nature  and  character  of  the  ground 
where  he  got  off,  the  hour  of  the  day  or 
night,  distance  from  the  step  to  the  ground, 
age  and  physical  condition  of  the  plaintiff 
at  the  time,  his  experience  or  want  of  experi- 
ence in  getting  off  trains  in  motion,  the  man- 
ner in  which  he  got  off  of  the  train,  and  all 
his  surroundings  at  the  time  and  all  the  cir- 
cumstances and  facts  in  evidence  in  the  case, 
and  say  from  It  all  whether  or  not  a  person 
of  ordinary  care  and  prudence  would  have 
attempted  to  get  off  the  train  under  the  same 
circumstances  and  In  the  same  way  he  did. 
If  yon  find  he  would,  then  the  plaintiff  would 
not  be  guilty  of  contributory  negligence  In 
doing  so;  and  if  you  find  that  a  person  of 
ordinary  prudence  and  care  would  not  have 
attempted  to  get  off  of  the  train,  and  in  the 
way  the  plaintiff  did,  under  the  same  circum- 
stances, then  the  plaintiff  would  be  guilty  of 
contributory  negligence,  which  would  defeat 
his  right  to  recover,  and  you  will  find  for  the 
defendant"  The  objections  urged  to  this 
part  of  the  charge  are  (1)  that  it  does  not  ap- 
pear from  the  charge  whether  the  jury  were 
to  consider  the  circumstances  enumerated 
therein  as  for  or  against  appellee;  (2)  that 
the  charge  authorized  the  jury  to  find  that 
on  account  of  the  age  and  physical  condition 
of  appellee  at  the  time  and  his  Inexperience 
in  getting  on  and  off  of  moving  trains  that 
be  was  not  guilty  of  contributory  negligence ; 
(3)  that  there  was  no  evidence  that  appellee 
was  of  such  an  age  and  in  such  a  physical 
condition,  or  so  lacliing  in  experience  In  get- 
ting on  and  off  of  trains,  as  to  relieve  him  frtMn 
using  ordinary  care  to  prevent  injury  to  him- 
self In  undertalcing  to  get  off  of  the  train  as 
be  did}  and  (4)  that  the  charge  failed  to 
enumerate  some  of  the  facts  In  evidence  tend- 
ing to  show  that  apiieilee  was  guilty  of  con- 
tributory negligence.  We  do  not  think  the  ob- 
jections urged  are  tepable.  Consideration  by 
the  jury  of  the  circumstances  enumerated 
properly  was  limited  to  the  issue  of  contribu- 
tory negligence  vel  non,  without  respect  to 
whether  these  circumstances  tended  to  es- 
tablish or  disprove  such  negligence.  Bad 
the  court  in  bis  charge  instructed  the  jury  to 
consider  the  circumstances  enumerated  in  fa- 
vor of  appellant  on  the  Issue  of  contributory 
negligence,  it  would  have  been  objectionable 
as  on  the  weight  of  the  evidence.  The  objec- 
tion last  specified  to  the  charge  in  question 
seems  to  have  no  support  in  tbe  record.  We 
have  been  unable  to  find  therein  any  other 
facts  testified  to  which  should  have  been 
enumerated  in  the  charge.  If  there  were  oth- 
ers, appellant,  by  a  special  charge  requested, 
should  have  directed  the  court's  attention  to 
them.  From  an  inspection  of  the  charge  it  Is 
apparent,  we  think,  that  it  is  not  obnoxious 
to  the  other  objections  urged  to  it 

The  court  Instructed  the  jury  If  they  found 
toe  aiqpellee,  to  give  him  such  sum  as  in  their 


opinion  would  compensate  him  for  Injury 
they  might  find  from  the  evidence  he  bad  sus- 
tained, and  for  pain  suffered  and  which  they 
might  believe  would  thereafter  be  suffered  by 
him.  This  charge  is  objected  to  on  the 
ground  that  it  authorized  the  jury  to  find  in 
favor  of  appellee  damages  for  injuries  sus- 
tained by  him,  and  in  addition  thereto  for 
pain  suffered  by  him,  when  the  evidence 
showed  tliat  the  only  damage  be  sustained 
was  caused  by  the  pain  he  suffered.  There 
is  in  tbe  record  evidence  tending  to  sbow 
that  appellee,  as  a.  result  of  tbe  fail  to  the 
ground  in  bis  effort  to  get  off  of  the  train, 
had  his  shoulder  dislocated,  his  arm  and 
right  hand  injured,  his  head  wounded,  his 
back  wrenched,  and  a  kidney  dislodged. 
Therefore  we  think  the  assignment  of  error 
attacking  this  part  of  the  charge  should  be 
overruled.  Appellant's  fifth,  sixth,  seventh, 
and  eighth  assignments  of  error  question  the 
correctness  of  the  court's  action  in  refusing 
to  give  to  the  jury  special  charges  requested 
by  It  to  l>e  given  to  them.  One  of  the  char- 
ges refused  was  as  follows:  "If  you  believe 
from  the  evidence  that  when  the  plaintiff 
came  out  of  tbe  car,  where  he  had  carried  bis 
wife,  and  onto  tbe  steps  of  the  same  to  get . 
off  tbe  train  was  standing  still  or  was  moving 
slowly,  and  that  he  could  have  gotten  oS 
without  injury  to  himself  at  said  time,  but 
that  be  failed  to  get  off  tben,  and  that  he 
was  negligent  in  failing  to  do  bo,  and  that 
such  negligence,  if  any,  caused  or  contributed 
to  his  injuries,  if  any,  then  you  will  find  for 
the  defendant,  and  In  passing  upon  this  issue, 
you  will  take  into  consideration  the  charge 
defining  contributory  negligence."  If  appellee 
had  an  opportunity  to  get  off  of  appellant's 
train  with  safety,  it  was  because  appellant 
had  discharged  its  full  duty  to  him  by  hold- 
ing its  train  at  Naples  long  enough  to  enable 
him  to  do  so.  If  it  had  discharged  that  duty, 
then  it  was  not  guilty  of  negligence,  and  was 
not  liable  to  appellee  for  the  injuries  he  sus- 
tained, irrespective  of  tbe  question  as  to 
whether  he  had  been  guilty  of  contributory 
negligence  or  not  It  was  not  error  to  refuse 
the  charge.  Another  of  the  charges  refused 
was  as  follows:  "If  you  believe  from  the 
evidence  that  the  plaintiff  got  off  of  the  train 
while  it  was  moving,  and  that  he  held  onto 
tbe  rod  or  rail  of  ^e  train  steps,  and  Uiat 
he  was  negligent  in  so  doing,  if  be  did  bo. 
and  that  by  such  negligence,  if  any,  he  caused 
or  contributed  to  cause  his  injuries.  If  any, 
then  you  will  find  for  the  defendant  and  in 
passing  upon  this  Issue  you  will  take  into 
consideration  tbe  charge  defining  contribu- 
tory negligence."  And  still  another  of  the 
charges  refused  was  as  follows:  "If  you  be- 
lieve from  the  evidence  that  the  plaintiff  got 
off  of  defendant's  train,  and  that  it  was  mov- 
ing from  where  It  had  stopped  at  Naples,  and 
was  Increasing  in  speed  at  the  time,  and 
that  plaintiff  at  the  time  and  before  doing  so 
realized  that  there  was  some  danger  of  in- 
jury to  himself  to  do  so,  and  that  under  th* 
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circmnstances  be  waa  negligent  is  doing  bo, 
aud  tbat  by  such  negligence,  if  any,  he 
caused  or  contributed  to  cause  his  Injuries, 
If  any,  then  yon  will  find  for  the  defendant, 
and  in  passing  npon  this  issue  you  will  take 
into  consideration  the  charge  defining  con- 
trlbntory  negligence."  We  think  the  charge 
first  set  out  in  the  preceding  paragraph  was 
properly  refused,  because  It  failed  to  embody 
the  limitation  on  the  rule  it  invoked  made 
proper  by  the  position  of  danger  In  which  ap- 
pellee may  have  found  himself  by  reason  of 
the  negligence  of  appellant  in  falling  to  dis- 
charge the  duty  it  owed  to  him  to  hold  its 
train  for  a  time  reasonably  suflSclent  to  enable 
him  to  sjifely  alight  therefrom  (Railway  Co. 
T.  Neft,  87  Tex,  307,  28  8.  W.  283);  and  that 
it  was  not  error  to  refuse  the  other  charge 
set  out  in  said  paragraph,  because  its  matter 
was  covered  by  the  court's  general  charge. 
The  remaining  special  charge  asked  and  re- 
fused was  as  follows:  "If  you  believe  from 
the  evidence  that  the  plaintiff  came  out  of  the 
car  and  down  the  steps  of  the  defendant's 
coach  while  the  same  was  standing  still  or 
just  starting  and  moving  slow,  and  that  plain- 
tiff could  have  stepped  from  the  train  to  the 
groond  with  safety,  and  that  he  failed  to  do 
so,  and  that  such  failure,  if  any,  to  alight  at 
the  time  was  negligence,  as  that  term  has 
been  defined  to  you  in  the  main  charge,  yon 
will  return  a  verdict  for  the  defendant;  or. 
If  yon  believe  that  plalntifC  could  have,  by 
the  use  of  ordinary  care,  gotten  off  of  said 
train  in  safety,  and  negligently  failed  to  do 
so.  bnt  that  he  remained  on  the  train  until  he 
was  injured  in  attempting  to  alight,  and  you 
believe  an  ordinarily  incident  man  would  not 
have  BO  acted,  you  must  find  for  the  defend- 
ant." The  part  of  this  charge  not  subject  to 
the  objection  suggested  to  the  special  charge 
first  set  out  above  we  think  is  sufficiently 
covered  by  the  court's  main  charge. 
1b»  Judgment  is  affirmed. 


TEXAS  MIDLAND  R.  B.  v.  GRIGGS. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  30. 

1007.    Rehearing  Denied  Dec.  21,  1007.) 

1.  Casbiebs  —  Oabb    BEQtrlBKD    TO    Pbotbct 
Passerobbs. 

A  carrier  is  held  to  the  highest  degree  of 
csre  to  prevent  injury  to  its  passenfrers. 

[Ed.  Note.— For  cases  In  point.  Bee  Cent.  Dig. 
vol.  9,  Carriers,  |  1087.] 

2.  Same— Commencement  of  Relation. 

Ordinarily,  when  one  Koes  to  a  railroad's 
station  to  take  the  next  train,  he  becomes  in 
contemplation  of  law  a  passenKer,  whetlier  be 
has  actually  bought  a  ticket  or  not,  provided  he 
goes  within  a  reasonable  time  before  the  sched- 
ule time  for  the  departure  of  the  train,  and, 
where  his  arrival  is  not  within  such  reasonable 
time,  the  carrier  owes  him  no  duty,  save  such 
as  it  owes  to  a  licensee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  ii  985-987.1 
8.  Same— Case  or  Passekoeb  at  Station. 

Where  a  railroad,  in  compliance  with  the 
express  requirements  of  Eev.  St.  1895.  art. 
4521,  opened  its  station  one  hour  before  the  de- 


parture of  a  train,  it  was  not  liable  to  » 
prospective  passenger  for  injuries  and  suffering 
resulting  to  the  passenger  from  exposure  before 
the  station  was  opened. 

Appeal  from  Ellis  Connty  Court;  J.  T. 
Spence,  Judge. 

Action  by  Susan  Griggs  against  the  Texas 
Midland  Railroad.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  rendered. 

Ogden,  Brooks  &  Napier,  A.  H.  Dashiell 
and  Edw.  H.  Wicks,  for  appellant  Jack  & 
Jack,  for  appellee. 

TALBOT,  J.  Appellee,  Susan  Griggs,  sued 
the  appellant  In  the  county  court  of  Ellis 
county  to  recover  the  sum  of  $1,000  as  dam- 
ages alleged  to  have  been  sustained  by  her 
through  the  negligence  and  wrongful  acts 
of  appellant's  agent  She  avers.  In  sub- 
stance, that  on  the  morning  of  the  5th  day  of 
January,  1906,  she  went  to  the  railroad  deppt 
of  appellant  at  Alsdorf,  and  entered  the 
waiting  room  and  asked  for  a  ticket  over  ap- 
pellant's road  to  Rosser,  Trac.;  that  the 
agent  of  appellant  refused  to  sell  her  a  tick- 
et, and  that  after  she  had  remained  in  the 
depot  for  some  time  said  agent  told  her  to 
leave,  which  she  did,  and  he  closed  said  de- 
pot and  did  not  open  it  again  until  about 
IS  minutes  before  the  arrival  of  the  train 
upon  which  she  desired  to  take  passage ;  that 
by  reason  of  being  required  to  leave  appel- 
lant's depot,  she  was  exposed  to  the  cold 
weather,  made  sick,  and  suffered  much  physi- 
cal or  bodily  pain.  Appellant  pleaded  a  gen- 
eral denial,  and  specially  that  It  was  in  ho 
way  instrumental  in  causing  the  sickness  and 
suffering  of  appellee;  that,  if  she  was  sick 
and  Buffered  as  alleged,  the  same  was  wholly 
due  to  causes  other  than  any  act  or  omlBSion 
on  the  part  of  appellant;  that  Its  depot  and 
waiting  room  were  open  for  an  hour  before 
the  arrival  and  for  an  hour  after  the  de- 
parture of  all  passenger  trains  due  to  ar- 
rive and  depart  from  its  station  Alsdorf  on 
the  day  in  question.  The  case  was  tried  by 
the  court  without  a  Jury,  and  reeulted  in  a 
judgment  for  appellee  in  the  sum  of  $150. 

There  Is  no  statement  of  facts  in  the  rec- 
ord, but  the  trial  court  filed  the  following 
conclusions  of  fact:  "The  defendant,  Texas 
Midland  Railroad,  is  a  corporation,  owning 
and  operating  a  line  of  railway  In  and 
through  Ellis  county,  and  is  a  carrier  of  pas- 
sengers and  freight  and  has  tin  agent  in  the 
town  of  Alsdorf  in  said  county.  That  plain- 
tiff, Susan  Griggs,  with  some  three  or  four  oth- 
er negroes  on  or  about  the  time  alleged  in 
plaintiff's  petition,  went  to  the  depot  of  defend- 
ant at  the  town  of  Alsdorf,  in  said  Ellis  coun- 
ty, to  purchase  transportation  to  the  town  of 
Rosser,  in  Kaufman  county.  She  arrived  at 
said  depot  at  Alsdorf  about  10  o'clock  a.  m. 
on  said  date  shortly  after  the  departure  of 
the  south-bound  passenger  train  for  Ennis, 
and  immediately  asked  the  agent  for  a  tick- 
et to  the  said  town  of  Rosser.  The  agent  in- 
formed her  that  tickets  for  the  north-bound 
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passenger  train,  schednled  to  arrive  at  1 
o'clock  and  68  minutes  p.  m.,  were  not  yet  on 
sale.  The  agent  of  the  defendant  permitted 
ber  to  remain  by  tbe  fire  in  said  depot  until 
11  o'clock  and  45  minutes  a.  m.,  at  wbicb 
time  sbe  was  requested  to  go  out  of  tbe  depot, 
which  sbe  did,  and  tbe  agent  of  defendant 
closed  said  depot  and  went  to  dinner,  return- 
ing about  1  o'clock  p.  m.,  and  reopened  to 
plaintiff  said  depot  While  tbe  agent  of  said 
defendant  was  gone  to  dinner,  the  plaintiff 
was  exposed  to  cold  air,  the  day  being  a 
rather  clear,  cold,  wintry  day,  which  exposure 
gave  ber  a  severe  chill.  The  north-bound 
train  arrived  on  schedule  time,  tbe  plaintiff 
was  put  upon  the  train,  and  arrived  at  her 
point  of  destination  a  short  time  thereafter. 
The  next  day  after  ber  arrival  at  the  town  of 
Rosser,  she  having  grown  more  ill,  a  phy- 
sician was  called  in  and  sbe  was  under  bis 
professional  care  about  8  days,  although  he 
saw  her  only  twice.  Plaintiff  suffered  con- 
siderable bodily  pain  by  reason  of  said  ex- 
posure. She  at  the  time  of  the  injury  was 
about  60  or  65  years  old.  That  tbe  town  of 
Alsdorf  Is  a  small  station,  having  one  store, 
and  the  agent  of  said  railway,  J.  T.  Bishop, 
its  only  employ^  at  said  station.  By  reason 
of  said  agent  of  defendant  ejecting  plaintiff 
from  its  depot,  and  compelling  ber  to  stand 
out  In  the  cold  air  for  an  hour  or  more,  was 
negligence  on  the  part  of  the  defendant,  and 
which  said  act  of  defendant  caused  the  plain- 
tiff to  suffer  damage  therefrom." 

Appellant's  assignments  of  error  are  to  the 
effect  that  tbe  Judgment  of  the  court  below 
was  not  authorized  by  its  findings  of  fact, 
and  we  are  of  the  opinion  they  are  well  tak- 
en. Tbe  time  that  railway  companies  are 
required  to  keep  their  depots  open  for  the  ac- 
commodation of  passengers  is  fixed  by  ar- 
ticle 4521  of  our  Revised  Statutes  of  1895, 
and  tbe  time  prescribed  Is  not  less  than  one 
hour  before  the  arrival  and  after  the  de- 
parture of  all  trains  carrying  passengers. 
There  are  no  special  facts  alleged  or  prov- 
ed that  tend  to  show  that  it  was  appellant's 
duty  to  keep  its  depot  open  to  prevent  Injury 
to  appellee  a  longer  time  than  tbe  statute 
provides,  or  that  it  agreed  to  accommodate 
appellee  by  allowing  her  the  use  thereof  for  a 
longer  time.  Her  right,  therefore,  to  recover 
depended  upon  a  violation  of  the  statute 
by  appellant's  agent  at  Alsdorf,  and,  If  its 
depot  was  open  to  appellee  for  one  hotir  be- 
fore the  arrival  and  departure  of  passenger 
trains  on  tbe  day  she  was  there  to  become 
a  passenger,  tbe  duty  Imposed  was  discharg- 
ed, and  no  recovery  can  be  had.  That  the 
depot  was  kept  open  for  such  time  for  appel- 
lee's benefit  Is  clearly  and  conclusively  shown 
by  the  court's  findings  of  fact  These  find- 
ings are  that  appellee  arrived  at  appellant's 
depot  about  10  o'clock  a.  m.,  shortly  after  the 
departure  of  the  south-bound  passenger  train 
for  Ennls,  and  wanted  a  ticket  for  passage 
on  the  north-bound  train  to  Rosser,  wbicb 
was  scheduled  to  arrive  at  58  minutes  past 


I  o'clock  p.  m. ;  that  the  agent  Informed  her 
that  tickets  for  tbe  north-bound  passenger 
train  were  not  then  on  sale,  and  permitted 
ber  to  remain  by  the  fire  in  the  depot  until 

II  o'clock  and  45  minutes  a.  m. ;  that  at  this 
time  she  was  requested  to  go  out  of  tbe 
depot  which  sbe  did,  and  appellant's  agent 
closed  tbe  depot  and  went  to  dinner,  return- 
ing about  1  o'clock  p.  m.  and  reopened  to  ap- 
pellee said  depot  As  indicated,  the  duty 
that  appellant  owed  appellee,  under  the  facts, 
was  to  keep  its  waiting  room  open  for  her 
accommodation  for  one  hour  before  and  one 
hour  after  the  arrival  of  passenger  trains, 
and  this  duty,  according  to  the  court's  find- 
ings, was  unquestionably  performed.  It  is 
true  the  carrier  Is  held  to  the  highest  degree 
of  care  to  prevent  injury  to  its  passengers, 
and  that  ordinarily,  when  a  party  goes  to  a 
railway  station  with  the  intention  of  taking 
its  next  passenger  train,  he  becomes,  in  con- 
templation of  law,  a  passenger  on  such  road, 
whether  be  has  actually  bought  bis  ticket 
or  not  But  to  constitute  him  such  passenger 
he  must  have  gone  to  tbe  station  within  a 
reasonable  time  before  the  scheduled  time  for 
tbe  departure  of  the  train  upon  which  he  de- 
sires to  take  passage.  If  bis  arrival  at  the 
station  is  not  within  a  reasonable  time  be- 
fore the  scheduled  time  for  the  departure  of 
such  train,  the  carrier,  until  such  reasonable 
time  arrives,  owes  him  no  duty  save  such  as 
it  owes  to  a  licensee ;  that  is,  to  so  conduct  its 
business  as  not  to  purposely  or  recklessly  in- 
jure him.  The  statute  to  which  we  have  re- 
ferred "may  be  regarded  as  legislative  con- 
struction of  the  length  of  time  that  should 
be  considered  reasonable  for  tbe  carrier  to 
be  required"  to  keep  open  for  tbe  accommoda- 
tion of  passengers  Its  depots.  Railway  Co. 
v.  Laloge,  113  Ky.  896,  69  S.  W.  795,  62  L. 
R.  A.  405.  In  the  case  cited  it  was  held  that 
where  tbe  plaintiff  was  assaulted  in  tbe 
waiting  room  of  a  station  about  three  hours 
before  the  schedule  time  for  the  departure  of 
the  train  upon  which  sbe  proposed  to  take 
passage,  the  company  was  not  liable  In  tbe 
absence  of  any  contract  express  or  implied, 
to  accommodate  ber  for  a  longer  time  tbaa 
It  was  required  by  statute  to  keep  Its  wait- 
ing room  open  for  passengers,  which  was  30 
minutes  Immediately  preceding  the  schedule 
time  for  tbe  departure  of  all  passenger  trains. 
In  that  case  It  is  said:  "The  carrier  Is  not 
an  innkeeper.  It  cannot  in  the  discharge 
of  its  other  duties  required  by  law,  be  held 
to  furnish  accommodation  for  the  entertain- 
ment for  an  indefinite  length  of  time  of 
those  who  contemplate  In  the  future  becom- 
ing its  passengers.  It  would  have  been  Just 
as  reasonable  to  have  held  appellant  liable 
for  the  safety  and  comfort  of  appellee  at  any 
time,  while  at  its  depot,  from  9  o'clock  in  the 
morning  of  the  16th  to  12:30  In  the  morning 
of  tbe  17th,  as  for  the  time  sued  for."  Ap- 
pellee went  to  appellant's  depot  about  four 
hours  before  the  time  the  train  upon  which 
she  proposed  to  take  passage  was  scheduled 
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to  depart  This  was  an  nnreasonable  time 
before  sacb  departure,  and  she  cannot  claim 
that  the  relation  of  carrier  and  passenger  wns 
then  established  between  herself  and  the  ap- 
pellant. The  waiting  room  of  appellant  was 
kept  open  for  more  than  an  hour  after  the  de- 
parture of  the  sonth-bonnd  train,  was  then 
closed  that  Its  agent  might  go  to  dinner,  and 
op«aeA  again  and  kept  open  for  one  hour  be- 
fore appellee's  train  was  scheduled  to  or  did 
depart  Appellant  cannot  be  held  responsible 
for  any  exposure  to  cold  or  suffering  appel- 
lee may  hare  experienced  from  such  exposure 
'during  the  time  Its  depot  was  so  closed. 

The  judgment  of  the  court  below  is  there* 
fore  reversed,  and  Judgment  Is  here  rendered 
fw  appellant 


WANDELOHR  et  al.  y.  GRATSON  COUN- 
TY NAT.  BANK  et  al.  • 

(Coort  of  Civil  Appeals  of  Texas.    Nov.  30, 
1907.    Rehearing  Denied  Dec.  21.  1907.) 

1.  Erbor,  Writ  of— Revibw— Res  Judicata. 
Where  judgment  against  several  has  been 
aflirmed  as  to  one,  and  she  subsequently  joins 
the  others  In  a  writ  of  error,  the  writ  will  be 
dismissed  as  to  her. 

Z  Same— Htisband  and  Wifb  — Pbo  Forma 
Joinder— Husband's   LrABiLiTT. 

On  writ  of  error  from  a  jndgment  ai^inst 
husband  and  wife,  it  is  not  proi>er  to  affirm  the 
jndgment  as  against  him  and  the  sureties  on  the 
error  bond  because  he  hag  filed  no  assignments 
of  error,  and  has  pointed  out  no  error  in  the  Judg- 
ment  below,  where  he  did  not  appeal  from  that 

Eart  of  the  judgment  affecting  him  individually, 
at  as  husband.  Joined  liis  wife  pro  forma; 
he  not  being  such  a  party  as  to  make  him  liable 
further  than  for  costs  assessable  against  his 
wife  for  suing  out  the  writ  of  error. 

&  Skquestratioh  —  RxFUCViN  Bono  — SUBI- 
TIES— Rights. 

Where  isroperty  was  sequestered,  a  replevin 
ftond  conditioned  that  the  replevying  parties 
wonid  not  injure  the  property,  and  would  pay 
the  value  of  the  rents  if  condemned  so  to  do,  did 
not  make  the  sureties  parties  so  that  they  could 
litigate  the  title  to  the  property,  but  they  were 
parties  in  the  sense  that  judgment  could  go 
against  them  if  jndgment  went  ajrainst  their 
principals  for  injury  to  the  property ;  sequestra- 
tion being  an  ancillary  writ,  and  the  sureties 
being  interested  only  in  the  proceedings  relating 
thereto,  having  the  right  to  attack  defects  in 
the  affidavit  and  bond  and  the  errors  in  render- 
ing judgment  against. them  when  the  principal 
has  not  been  condemned,  etc 

4.  Same  —  SxTBEnra'    Liabiutt  —  Necessity 
]x>r  Pi,eadtno. 

Under  Rev.  St  art  4876,  providing  that 
where  property  is  sequestered  and  a  replevin 
bond  Is  given,  on  judgment  against  the  principal 
in  the  suit  Judgment  shall  go  against  all  the 
oidigoia  jointly  and  severally  for  the  value  of  the 
rents,  etc..  Judgment  may  go  against  sureties 
without  pleading  as  to  their  liability. 

5.  Same— Extent  of  Recovert. 

Recovery  may  not  be  had  against  the  sure- 
ties on  a  replevin  bond  given  in  a  sequestration 
proceeding  for  rents  accruing  prior  to  the  execu- 
tion of  the  iMnd. 

6.  Same. 

Evidence  held  to  show  that  the  jndgment 
against  sureties  on  a  replevin  bond  given  in  a 
pequestiation  proceeding  represented  no  rents  ac- 
cruing before  the  bond  was  executed. 

*Wrlt  of  error  granted  by  Supreme  Court. 


7.  Sams. 

Two  principals  in  a  replevin  bond  in  a  seq- 
uestration proceeding  being  Jointly  and  several- 
ly bound  thereby,  the  sureties  are  bound  if  Judg- 
ment goes  against  either  principal. 

8.  Samic— Evidence. 

For  the  purpose  of  recovery  on  a  replevin 
bond  in  a  sequestration  proceeding  the  amount 
of  rents  collected  by  the  principal  may  be  shown, 
but  not  what  he  did  with  It 
0.  Appeait-Harmlesb  Error— Admission  of 

Evidence. 

Error  In  permitting  the  obligee  of  a  replevin 
bond  given-  In  a  sequestration  proceeding  to  show 
what  Uie  principal  did  with  rents  collected  was 
harmless ;  there  being  no  controversy  as  to  the 
amount  collected. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4163-4160.1 

10.  Trial— Objbctioi»8  to  Bvidkhce— Insuf- 

ncIENCT. 

An  objection  to  evidence  as  a  whole  is  not 
tenable  where  part  of  it  is  admlEsIble. 

['EH.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial.  U  223-223.] 

Error  from  District  Court  Grayson  Cooit' 
ty;   B.  L.  Jones,  Judge. 

Suit  by  Adelaide  Wandelohr  and  C.  B. 
Wandelohr  against  the  Grayson  Comity  Na- 
tional Bank  and  others.  From  the  Judgment 
plaintiffs,  and  Paul  Waplee  and  Jot  Gunter, 
snretles  on  a  replevy  bond,  bring  error.  Dis- 
missed as  to  plaintiffs  In  error  Wandelohr. 

I  Affirmed  as  to  the  sureties. 

I       See  102  S.  W.  746. 

'  Galloway  A  Vervell  and  Don.  A.  Bliss, 
for  plaintiffs  in  error.  A.  L.  Beaty,  for  de- 
fendant In  error. 

RAINEY,  C.  J.  Adelaide  Wandelohr,  Join- 
ed by  her  husband,  C.  B.  Wandelohr,  Institut- 
ed this  suit  against  the  Grayson  County  Na- 
tional Bank,  the  Sherman  Grain  Company, 
W.  P.  Head,  trustee,  and  J.  P.  Everheart  to 
cancel  and  remove  cloud  from  title  to  a  cer- 
tain lot  of  land  In  Sherman,  Grayson  county, 
Tex.  The  instruments  sought  to  be  canceled 
were  a  deed  executed  by  Adelaide  Wandelohr 
and  husband  on  the  30th  day  of  September, 
1809,  wherein  they  conveyed  said  lot  to  the 
Sherman  Grain  Company;  a  deed  of  trust 
executed  by  C.  B.  Wandelohr,  as  president  of 
said  Grain  Company,  conveying  said  prem- 
ises to  J.  W.  Blake  as  trustee,  to  secure  the 
payment  of  five  bonds  for  $1,000  each,  with 
interest  at  8  per  cent  and  10  per  cent  at- 
torney's fees.  If  collected  by  suit  executed 
by  the  said  C.  B.  Wandelohr  as  president  of 
said  grain  company;  a  certain  deed  executed 
March  3,  1903,  by  C.  B.  Wandelohr  as  presi- 
dent of  said  grain  company  conveying  said 
premises  to  J.  P.  Everheart;  a  quitclaim 
deed  executed  by  Adelaide  Wandelohr  and 
husband  on  March  3,  1003,  conveying  all  their 
right,  title,  etc.,  in  said  premises  to  said  J. 
P.  Everheart;  a  deed  dated  March  3,  190.% 
by  J.  P.  Everheart  conveying  to  C..B.  Wan- 
delohr said  premises.  In  consideration  of  $8,- 
667.70,  evidenced  by  five  notes  of  same  date; 
a  certain  deed  of  trust  executed  March  3. 
1903,  by  O.  B.  Wandelohr,  conveying  tto  said 
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premises  to  W.  P.  Head,  aa  trustee,  to  secnre 
the  notes  payable  to  said  Ererbeart,  and  a 
certain  deed  eze<nited  by  aald  Head,  trustee, 
on  April  6,  1904^  conveying  said  premises 
to  the  Orayson  County  National  Bank.  It 
was  alleged  that  at  and  during  tbe  time  said 
transactions  took  place  said  premises  belong- 
ed to  Adelaide  Wandelohr  in  her  own  sepa- 
rate rights,  and  were  occupied  and  used  by 
C.  B.  Wandelohr,  her  husband,  as  a  place 
for  the  exercise  of  his  avocation,  that  of 
grain  and  produce  dealer,  and  that  the  same 
was  tbe  business  homestead  of  her  said 
husband  and  herself;  that  the  Incorporation 
of  the  Sherman  Grain  Company  was  a  mere 
device  adopted  at  the  suggestion  of  J.  W. 
Blake,  cashier  of  said  bank,  for  the  pur- 
pose of  enabling  the  said  premises  to  be  used 
as  a  security  for  a  loan  made  by  said  bank 
to  said  0.  B.  Wandelohr;  that  what  was 
known  as  the  Everheart  transaction,  consist- 
ing of  the  ezecutlcMi  and  delivery  by  her  and 
her  said  husband  of  a  quitclaim  deed  to 
said  premises  unto  J.  P.  Everheart,  the  ex- 
ecution and  delivery  of  a  deed  by  C.  B.  Wan- 
delohr in  the'  name  of  the  said  Sherman 
Grain  Company,  purporting  to  convey  said 
premises  to  the  said  Everheart  and  a  deed 
executed  by  the  said  Everheart  purporting 
to  convey  said  premises  to  C.  B.  Wandelohr, 
and  a  deed  of  trust  executed  by  the  said 
Wandelohr  purporting  to  convey  said  prem- 
ises to  W.  P.  Head  as  trustee,  to  secure  the 
payment  of  the  notes  described  In  the  deed 
from  Everheart  to  Wandelohr,  was  merely 
a  continuation  of  said  mortgage  executed  to 
secure  said  bank  and  constituted  one  transac- 
tion. The  said  bank,  besides  pleading  a  gen- 
eral denial,  reconvened  in  the  suit,  and 
sought  to  recover  the  title  and  possession  of 
the  said  premises  of  the  said  Adelaide  Wan- 
delohr and  her  said  husband;  and  sued  ont 
a  writ  of  sequestration,  which  was  duly 
levied  by  the  sheriff  of  Grayson  county  on 
the  said  premises,  whereupon  tbe  said  Ade- 
laide Wandelohr,  joined  by  her  said  husband, 
replevied  the  premises,  executing  a  replevy 
bond  therefor,  with  Paul  Waples  and  Jot 
Gunter  as  suretlea  The  said  bank  also 
sought  to  recover  of  the  said  Adelaide  Wan- 
delohr on  a  certain  guaranty  In  writing  ex- 
ecuted by  her,  wherein  she  purported  to  bind 
herself  and  her  separate  property  for  the  pay- 
ment of  one  of  the  notes  executed  and  de- 
livered by  C.  B.  Wandelohr  to  J.  P.  Ever- 
heart, being  a  note  for  the  sum  of  $1,000, 
which,  according  to  Its  face,  became  due  on 
the  1st  day  of  January,  1004.  Said  bank 
further  sought  to  recover  of  C.  B.  Wandelohr 
the  balance  It  claimed  that  the  said  Wande- 
lohr owed  it  after  deducting  the  price  that 
had  been  bid  by  said  bonk  for  the  property 
at  the  sale  thereof  by  W.  P.  Head,  trustee. 
As  an  alternative  plea,  in  case  the  court 
should  hold  that  the  sale  made  by  said  trus- 
tee and  the  deed  made  by  said  trustee  to  said 
bank  In  pursuance  of  said  sale  were  for  any 
reason  Invalid,  the  said  bank  set  np  the  ex- 


ecution and  delivery  by  the  said  C.  B.  Wan- 
delohr of  the  notes  to  Everheart,  the  execu- 
tion and  delivery  by  the  said  Wandelohr  of 
the  said  trust  deed  purporting  to  convey  said 
property  to  W.  P.  Head  as  trustee,  for  the 
purpose  of  securhig  said  notes,  that  the  said 
notes  had  been  truly  transferred  and  assign- 
ed to  it  by  the  said  Everheart,  and  that  the 
said  notes,  by  tbe  torms  thereof,  were  due; 
and  the  said  bank  sought  to  recover  of  the 
said  C.  B.  Wandelohr  the  amount  of  said 
notes  and  prayed  for  a  foreclosure  of  its 
mortgage  Hen  on  said  premises  as  against 
both  the  said  0.  B.  Wandelohr  and  Adelaide 
Wandelohr.  A  trial  before  a  Jury  on  the 
23d  day  of  January,  1906,  resulted  In  a  ver- 
dict and  Judgment  in  favor  of  all  the  defoid- 
nnts  that  each  and  all  of  said  defendants  go 
"hence  without  day"  and  recover  of  said 
t)lalntiff  and  bar  said  husband  their  costs, 
and  in  favor  of  said  bank,  that  it  recover  of 
said  plaintiff  and  her  said  husband  the  title 
and  possession  of  said  premises  and  of  tbe 
said  0.  B.  Wandelohr  and  Paul  Waples  and 
Jot  Ounter,  sureties  on  the  said  replevy  bond, 
the  sum  of  $1,800,  the  rents  of  said  premises: 
and  of  said  C.  B.  Wandelohr  alone  the  sam 
of  $2.S3(}.17  additional,  bnt  that  said  bank 
take  nothing  against  said  plaintiff  Adelaide 
Wandelohr.  Adelaide  Wandelohr,  Joined  by 
her  husband,  0.  B.  Wandelohr,  and  Paul  Wa- 
ples and  Jot  Ounter,  sureties  on  said  replevy 
bond,  prosecute  this  writ  of  error. 

As  to  Adelaide  Wandelohr,  the  Judgment 
herein  complained  of  was  appealed  from  by 
her,  and  on  the  7th  day  of  October,  1905,  the 
said  Judgment  was  affirmed  by  this  court; 
therefore  she  Is  not  entitled  to  complain  here- 
in, and  her  assignments  of  error  will  not  be 
considered  and  the  writ  of  error  as  to  her  Is 
dismissed.  The  defendant  In  error  suggests 
"that,  since  O.  B.  Wandelohr  has  filed  no  as- 
signments of  error  and  has  pointed  out  noth- 
ing fundamentally  wrong  with  the  Judgment 
of  the  court  below,  it  should  be  affirmed  as 
against  him  and  the  sureties  on  bis  error 
bond."  In  the  writ  of  error  bond  there  is  a 
clause  to  this  effect:  "And  whereas,  the  said 
Adelaide  Wandelohr  and  the  said  Paul  Wa- 
ples and  Jot  Gunter  desire  to  remove  said 
Judgment  to  the  Honorable  Court  of  Civil 
Appeals  in  and  for  the  Fifth  Supreme  Judi- 
cial District  of  Texas  for  revision  and  cor^ 
rectlon,  but  the  said  C.  B.  Wandelcrfir  does 
not  desire  to  remove  to  said  appellate  court, 
so  much  of  said  Judgment  as  Is  against  talm 
Individually  and  alone."  This,  we  think, 
shows  that  O.  B.  Wandelohr  did  not  appeal 
from  that  part  of  the  Judgment  that  affected 
him  Individually,  and  as  he,  as  husband  of 
Adelaide  Wandelohr,  Joined  her  pro  forma, 
as  the  law  requires  in  such  cases,  he  is  not 
such  a  party  as  to  make  him  liable  further 
than  for  costs  that  may  be  assessed  against 
his  wife  by  reason  of  the  suing  out  of  the 
writ  of  error,  and  it  would  not  be  proiter  to 
render  Judgment  against  him  and  sureties 
as  suggested  by  defendant     The  foregoing 
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disposes  of  the  two  Wandelohrs,  which  leaves 
for  consideration  the  rights  of  Paul  Waples 
and  Jot  Gunter,  the  sureties  on  the  replevy 
bond  against  whom  Judgment  was  rendered 
tbere<»i  hy  the  court  below. 

In  pursuing  this  Investigation,  the  ques- 
tion arises:  Of  what  errors  can  the  sureties 
on  a  replevy  bond  avail  themselves  In  this 
proceeding,  where  a  sumnjary  Judgment  has 
been  rendered  against  them?  They  are  au- 
thorized to  bring  up  the  case  for  review. 
They  may  Join  their  principal  In  an  appeal, 
or  writ  of  error,  or  bring  up  the  case  without 
the  principal.  In  ordinary  contracts  the  prin- 
cipal and  surety  are  bound  for  the  purpose  of 
carrying  out  a  certain  object,  such  as  the 
|>Byment  of  money,  or  doing  some  fecial 
thing;  the  surety  being  bound  In  the  event 
the  principal  falls.  Therefore  the  sureties 
mast  be  made  parties  to  all  proceedings  to 
enforce  such  contracts  to  bind  them,  and  can 
make  any  and  all  defenses  that  the  principal 
Is  authorized  to  make  that  will  defeat  the 
action.  Is  this  such  a  case?  What  is  the 
contract  of  the  sureties?  The  replevy  bond 
Is  "conditioned  that  the  said  Adelaide  Wan- 
delobr.  Joined  by  her  said  husband,  C.  B. 
Wandelohr,  and  each  of  them  being  plaintiffs 
in  said  suit,  but  defendants  in  said  sequestra- 
tion proceedings,  will  not  Injure  the  said 
property,  and  that  they  and  each  of  them 
will  pay  the  value  of  the  rents  of  the  same 
in  case  they,  or  either  of  them,  shall  be  con- 
demned 80  to  do."  This  bond  did  not  make 
the  sureties  parties  In  the  sense  that  It  gave 
them  the  right  to  litigate  the  title  to  the 
property,  but  they  were  parties  In  the  sense 
that  Judgment  could  be  rendered  against 
them  In  the  event  Judgment  was  rendered 
against  the  Wandelohrs  for  Injury  done  the 
property  and  for  the  value  of  rents  arising 
therefrom.  Sequestration  is  an  ancillary 
writ,  and  the  sureties  are  only  Interested  In 
the  proceedings  relating  thereto;  that  is,  they 
can  only  attack  the  proceedings  in  the  case, 
such  as  defects  in  the  affidavit  and  bond, 
and  the  errors  of  the  court  in  rendering  judg- 
ment against  them  when  the  principal  has- 
not  been  condemned,  etc. 

The  principle  announced  In  the  case  of 
Methodist  Churches  y.  Barker,  18  N.  Y.  463, 
la  applicable  here.  The  court  In  its  opinion 
says:  "That  question.  It  appears  to  me,  is 
one  of  Interpretation  merely.  If  the  sureties 
in  such  an  Instrument  undertake.  In  effect, 
that  their  principal  shall  pay  whatever 
amount  of  damages  shall  be  adjudged  against 
him  on  a  reference  to  be  ordered  by  the 
conrt  In  the  Injunction  suit,  that  amount, 
when  thus  ascertained,  would  seem  to  be  the 
measure  of  their  liability  by  the  very  terms 
of  the  contract  On  general  principles  of 
law  the  most  solemn  Judgments  do  not  con- 
clude persons  who  are  not  parties  or  privies. 
But,  If  a  man  undertakes  the  payment  of  a 
Judgment  which  may  be  recovered  against 
another,  he  owes  the  amount  of  the  Judg- 
ment, when  recovered,  irrespective  of  its  le- 


gal merits,  because  such  is  the  nature  of  his 
contract  He  cannot  go  l>ehind  the  Judg- 
ment, if  there  be  no  collusion,  and  allege 
that  it  is  contrary  to  law.  The  obligation  of 
a  surety  In  a  replevin  bond  la  an  obvious  il- 
lustration of  this  doctrine."  The  bond  here 
is  that  they  will  pay  the  valne  of  the  rmts 
of  the  property  In  case  the  principals  shall 
be  condemned  so  to  do.  The  principals  have 
been  condemned  to  pay,  no  collusion  or  fraud 
has  been  shown,  and  the  defense  by  the  sure- 
ties can  only  rest  on  the  legality  of  the  pro- 
ceeding relating  to  the  sequestration. 

The  sureties  cite  authorities  to  show  that 
they  have  the  right  to  prosecute  this  writ  of 
error.  That  proposition  Is  not  denied.  But 
it  is  denied  that  they  can  deny  the  legality 
of  the  Judgment  as  far  as  the  title  is  con- 
cerned. No  case  cited  by  plaintiff,  as  we 
construe  it,  is  directly  in  point  Some  of 
them  were  In  sequestration  proceedings,  and 
In  those  there  were  errors  relating  to  the 
legality  of  the  writ  for  histance  where  there 
was  a  defective  affidavit,  where  the  bond  is 
invalid,  or  where  the  judgment  was  against 
the  principal  for  the  land,  but  no  Judgment 
against  him  for  the  rents  and  revenues,  as 
required  by  statute  in  such  cases. 

There  are  various  errors  assigned  that  re- 
late solely  to  questions  that  affect  the  title, 
but  these  we  hold  cannot  be  raised  by  the 
sureties.  We  will,  therefore,  only  consider 
those  that  affect  them. 

The  first  error  assigned  Is  that  the  court 
erred  In  instructing  the  Jury  that,  if  they 
found  for  the  bank  as  to  the  ptemises  In 
controversy,  they  should  also  find  against  the 
sureties  for  $1,800,  "rents  collected  by  plain- 
tiff pending  this  suit"  The  contention  Is 
that  there  was  no  allegation  that  the  plain- 
tiffs in  error  ever  executed  the  replevy  bond, 
and  that  there- were  no  allegations  as  to  the 
value  of  the  rents  that  accrued,  and  were 
collected  by  the  principals  after  the  execu- 
tion of  the  l)ond.  There  was  no  necessity  of 
pleading  on  the  replevy  bond  or  alleging  the 
value  of  rents  In  order  for  the  court  to  ren- 
der Judgment  thereon.  The  statute  (article 
4876,  Rev.  St  1805)  provides  for  the  return 
of  a  replevy  bond  to  the  court  from  whence 
the  writ  issued,  and  in  case  the  suit  decided 
agalfist  the  principal  in  the  bond  final  judg- 
ment shall  be  entered  against  ail  the  obligors 
in  such  bond  Jointly  and  severally  for  the 
value  of  the  rents,  etc.  This  authorizes  the 
court  to  render  Judgment  on  the  bond  with- 
out further  pleading  as  to  liability. 

The  further  proposition  is  made  that  there 
could  be  no  recovery  on  said  bond  for  rents 
other  than  the  value  of  such  rents  as  accrued 
after  tlie  ezecation  of  the  bond  and  the  judg- 
ment for  rents  prior  to  the  execution  of  said 
bond  is  not  authorized.  This  Is  a  correct 
proposition  of  law;  but  do  the  facts  sustain 
it?  C.  B.  Wandelohr  testified:  "After  the  lot 
in  controversy  was  sequestered  in  this  suit 
by  the  bank,  and  after  my  wife  had  replevied 
same,  I  rented  It  to  J.  B.  Br^u^m  &  Ca  for 
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one  year,  commencing  Jnne  1,  1904,  for  $1,- 
800  cash,  wblcb  1  collected  from  them."  This 
Is  all  the  testimony  pointed  out  by  plaintiff 
that  relates  directly  to  the  point  at  issne. 
The  replevy  bond  was  given  June  20,  1904. 
Wandelohr  says  after  It  was  given  he  rent- 
ed the  property  (or  one  year,  beginning  Jnne 
1,  1904.  If  his  testimony  be  literally  correct, 
Brennan  &  Co.  must  have  gotten  possession 
after  the  executlMi  of  the  bond,  and,  if  they 
paid  $1,800  for  possession  until  June  1,  1905, 
they  got  tbe  use  for  less  than  a  year,  but 
Wandelohr  received  $1,800  for  that  use. 
Therefore  the  $1,800  was  tbe  value  of  the 
rents  collected  by  him  after  the  property  was 
replevied,  and  the  court  did  not  err  In  its  In- 
struction. The  foregoing,  we  think,  answers 
the  second  assignment  of  error  presented. 

The  third  assignment  of  error  is:  "The 
court  erred  In  rendering  judgment  against 
these  sureties  on  plaintiff's  replevy  bond  filed 
herein  In  favor  of  the  Grayson  County  Na- 
tional Bank  for  the  sum  of  $1,800  without 
rendering  any  Judgment  against  the  princi- 
pal in  said  bond."  There  was  no  Judgment 
rendered  against  Adelaide  Wandelohr  for  the 
rents,  presumably  for  the  reason  that  she 
was  not  personally  responsible  for  the  rents 
collected  by  C.  B.  Wandelohr.  Be  this  as  it 
may,  she  and  G.  B.  Wandelohr  were  princi- 
pals In  the  replevy  bond,  by  the  terms  of 
which  they  were  Jointly  and  severally  bound, 
which  would  bind  the  sureties  If  judgment 
was  rendered  against  either  principal,  and 
judgment  was  rendered  on  the  bond  against 
C.  B.  Wandelohr,  one  of  the  principals. 

Error  Is  assigned  to  the  admission  of  evl- 
dmce  of  G.  B.  Wandelohr  as  to  the  amount 
of  rent,  and  what  he  did  with  it  The  ad- 
mission of  evidence  as  to  the  collection  of 
rents  was  legitimate.  But  what  was  done 
with  it  was  Immaterial,  and  was  not  a  prop- 
er subject  of  inquiry.  This,  however,  was 
harmless,  as  there  was  no  controversy  about 
the  amount  collected.  Besides,  objection  was 
made  to  the  evidence  as  a  whole.  Part  of  It 
being  admissible,  complaint  will  not  be  beard 
as  to  the  admissibility  of  the  other. 

Finding  no  reversible  error,  the  judgment 
Is  affirmed  as  to  Paul  Waples  and  Jot  Gun- 
ter. 


HOUSTON  ft  T.  C.  a.  CO.  v.  GROVES. 
{Court  of  (Mvll  Appeals  of  Texas.    Dec.  4,  1907.) 

1.  CaBRIEBS— CONNECTINO  CAKRIEBS— I/IMITA- 
TION OF  Liability— Lost  Goods — Statutes. 
Sayles'  Rev.  Civ.  St.  3897,  art.  331b,  re- 
lating to  the  liability  of  connecting  common  car- 
riers for  goods  received  by  one  of  them  on  a 
contract  for  throngh  carriage  between  points  in 
the  state,  and  making  them  the  agents  of  each 
other  and  of  tbe  shipper,  and  malting  the  through 
bill  of  lading  or  proof  that  one  of  them  had  re- 
ceived the  freight  prima  facie  evidence  of  their 
agency,  notwithstanding  any  stipulations  by 
them  to  the  contrary,  has  no  application  to  an 
interstate  shipment;  but  in  sucn  case  each  con- 
necting carrier  may  by  contract  limit  its  liability 
to  miea  loss  as  may  occur  on  its  own  line,  and 


no  recovery  can  be  had  for  loss  occnrring  on  the 
lines  of  connecting  carriers,  in  the  absence  of 
allegation  and  proof  of  8<Hne  joint  traffic  arrange- 
ment between  the  several  connecting  carriers. 
2.  Same— Cashiers  of  Goods— Loss  OF  Goons 
— Actions — Pleadino. 

In  an  action  against  a  carrier  for  loss  of 
freight,  where  plaintiff  pleads  the  contract  of 
carnage,  its  provisions  mure  to  the  benefit  of 
defendant  without  being  pleaded  by  it. 
8.  Same  —  Conkbotino  Cabsiebs— Liabiutt 
FOB  Loss  of  Goods. 

The  mere  receipt  by  a  connecting  carrier 
of  its  proportionate  share  of  the  general  freight 
rate  charged  does  not  render  it  jointly  liable 
for  a  loss  of  the  goods  occurring  on  another  con- 
necting line. 
4.  Saus. 

The  fiict  that  a  connecting  carrier  receives 
and  hauls  a  car  of  goods  and  collects  the  charges 
does  not  render  it  jointly  liable  for  damages  to 
the  goods  with  the  company  that  executed  the 
bill  of  lading,  nor  does  ft  operate  as  a  ratifica- 
tion by  it  of  the  contract  for  shipment 
6.  Save. 

An  arrangement  between  two  carriers  that 
each  should  receive  traffic  from  the  other,  and 
one  collect  the  entire  toll,  does  not  create  such 
an  agency  or  relation  between  them  as  to  render 
one  liable  for  loss  caused  by  the  other. 

Appeal  from  Limestone  County  Court; 
Jas.  KImbell,  Judge. 

Action  by  J.  R.  Groves  against  the  Houston 
&  Texas  Central  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garwood  and  Wil- 
liams ft  Bradley,  for  appellant 

RICE,  J.  This  suit  was  brought  by  appel- 
lee  Groves  In  the  justice's  court  to  recover 
of  appellant  the  value  of  certain  household 
goods  shipped  from  Junctl(Hi  City,  Ark.,  to 
Groesbeck,  Tex.,  and  alleged  to  have  been 
lost  en  route.  On  trial  the  plaintiff  recover- 
ed judgment  in  the  justice's  court  from 
which  the  defendant  company  appealed  to 
the  county  court  where  judgment  was  again 
rendered  against  it  In  favor  of  tbe  plaintiff 
for  $190,  the  amount  sued  for,  from  which 
last  Judgment  it  has  appealed  to  this  court 

The  material  allegations  of  the  citation  up- 
on which  the  case  was  tried  are  that  tbe 
plaintiff  shipped  certain  household  goods, 
amounting  In  the  aggregate  to  the  sum  oC 
$192.50,  from  Junction  City,  Ark.,  to  Groes- 
beck,  Tex.,  and  routed  said  goods  over  the 
line  of  the  defendant  alleging  that  the  same 
had  never  been  delivered  to  him,  and  that 
the  defendant  company  negligently  permitted 
the  loss  or  destruction  thereof;  that  the 
shipment  was  made  under  a  bill  of  lading, 
and  that  defendant  operated  a  line  of  rail- 
way In  and  through  the  state  of  Texas,  over 
-which  It  undertook  to  haul  plalntifTs  goods. 
The  defendant  answered  by  general  demur- 
rer and  general  denial.  Upon  trial  In  the 
county  court,  a  Jury  having  been  waived.  It 
was  shown  that  plaintiff  on  November  7, 
1906,  delivered  for  shipment  at  Junction 
City,  Ark.,  to  the  Arkansas  Southern  Rail- 
road Company,  a  sewing  machine  in  one  case 
and  a  box  of  household  goods  in  another. 
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which  shipment  was  routed  by  said  Arkansas 
Southern  Railroad  Company  over  Its  own 
line  from  Junction  Cltyf  Ark.,  to  Wlnfleld, 
Ijl,  thence  over  the  Arkansas  &  Louisiana 
Kallroad  Companlee  line  to  Hope,  Ark., 
thence  over  the  St  Louis  &  San  Francisco 
Kallrood  Companies  line  to  Sherman,  Tex., 
and  from  thence  over  defendant's  line  to 
Groesbeck,  Tex.  The  case  containing  the 
sewing  machine  was  promptly  forwarded 
over  said  lines  of  railway,  reached  Groes- 
beck, and  was  promptly  delivered  to  plaintiff 
by  defendant,  but  the  box  of  hoosehold  goods 
was  never  received  by  defendant  or  any  of 
the  other  companies,  exc^t  the  Initial  car- 
rier, and  was  checked  "short"  at  Wlnfleld, 
La.  The  freight  was  paid  In  advance  to  the 
Initial  carrier,  and  the  defendant  received 
its  proportional  part  of  the  entire  freight 
money.  The  bill  of  lading  under  which  the 
shipment  was  made  contained,  among  other 
provisions,  the  following:  "This  company 
shall  not  be  responsible  under  this  bill  of 
lading  for  loss  or  damage  of  any  kind  beyond 
Us  own  line,  but  upon  delivery  of  said  prc^ 
erty  to  its  connecting  carrier  all  responsibil- 
ity of  every  kind  therefor  shall  cease  and  ter- 
minate." It  was  proved  without  dispute  that 
the  goods  were  worth  $190,  the  amount  of 
the  judgment.  This  was  an  Interstate  ship- 
ment and  It  appears  ttnm  the  evidence  that 
the  defendant  company  never  received  the 
box  of  household  goods,  for  the  value  of 
which  this  suit  was  Instituted;  that  the 
same  never  came  Into  the  poesession  of  any 
of  the  Intermediate  carriers  under  said  bill 
of  lading,  and  was,  In  fact,  chedted  "short" 
at  WlnSeld,  La.,  the  terminus  of  the  initial 
carrier.  There  was  no  allegation  nor  proof 
nor  attempted  proof  of  any  partnership, 
agency,  or  Joint  tra£Sc  arrangement  of  any 
kind  between  any  of  said  above-named  car- 
riers. 

Appellant  by  its  first  and  second  assign- 
ments raises  the  snfllciency  of  the  evidence 
to  sustain  the  Judgment,  contending  that  the 
facts  in  the  case  fall  to  show  any  liability 
on  Its  part  for  the  loss  of  the  goods,  but  that 
the  loss  of  the  same  was  caused  by  another 
party,  to  wit  the  Arkansas  Southern  Rail- 
road Company,  with  which  this  defendant  Is 
not  shown  to  have  any  business  connections 
whatever;  that  the  shipment  was  under  a 
contract  limiting  liability  for  damage  or  loss 
to  snch  as  might  occur  on  the  line  of  the  in- 
itial carrier;  and  as  the  box  of  household 
goods  was  In  fact  lost  on  the  line  of  the  In- 
itial carrier,  and  there  being  no  allegation, 
agreements  or  proof  of  any  relation  of  part- 
nership, agency,  or  a  joint  operating  arrange- 
ment existing  at  any  time  among  any  of  said 
carriers,  the  Judgment  should  have  been  for 
the  defendant  We  think,  under  the  settled 
law  of  this  state,  that  the  contention  of  ap- 
pellant should  have  been  sustained.  In  in- 
terstate shipments  it  Is  clearly  settled  that 
article  331b.  Sayles'  Rev.  Civ.  St.  1807. 
does  not  apply,  but  that  each  company  has 
106S.W.-27 


the  right  by  contract  to  limit  its  liability 
to  such  loss  as  may  occur  on  its  own  line,  and 
that  no  recovery  can  be  had  In  such  cases  for 
loss  occurring  on  the  lines  of  connecting  car- 
riers, in  the  absence  of  allegation  and  proof 
of  partnership  or  some  Joint  traffic  arrange- 
ment between  the  several  connecting  car- 
riers. T.  St  N.  O.  Ry.  Co.  v.  Berry,  31  Tex. 
Civ.  App.  S,  71  S.  W.  326;  G.  C.  &  S.  F.  Ry. 
Co.  V.  Baird,  75  Tex.  256,  12  S.  W.  530;  Ft 
Worth  &  D.  C.  Ry.  Co.  v.  Williams,  77  Tex. 
121,  13  8.  W.  637;  McCam  v.  I.  &  G.  N. 
R.  R.  Co.,  84  Tex.  852,  19  S.  W.  547.  16  L. 
R.  A.  89,  81  Am.  St  Rep.  51;  Ft  Worth 
&  D.  C.  Ry.  Co.  ▼.  Puller,  3  Tex.  Civ.  App. 
340, 22  S.  W.  1006.  Where  plaintiffs  plead  the 
contract  of  carriage,  as  In  this  case.  Its  pro- 
visions Inure  to  the  benefit  of  the  defendant 
without  being  pleaded  by  It  G.  W.  &  T.  P. 
Ry.  Co.  V.  Griffith  (Tex.  Clv.  App.)  24  S.  W.  S02. 

There  are  no  conclusions  of  law  and  fact 
found  by  the  trial  court  in  this  case,  and  we 
are  at  a  loss  to  know  upon  what  fact  the 
court  predicated  its  judgment;  but  suppose 
that  it  must  have  done  so  upon  the  idea  that 
the  defendant  company  received  its  prc^jor- 
tlonal  part  of  the  freight  money.  But  this 
fact  alone  would  not  sustain  the  judgment  of 
the  conrt  since  It  has  been  held  in  tills  state 
that  no  joint  liability  exists  by  reason  of  the 
mere  receipt  of  the  proportionate  part  of  the 
general  freight  rate  charged,  where  the  loss 
occurs  on  another  than  the  defendant's  line. 
G.  H.  &  S.  A.  Ry.  Co.  v.  Johnson  (Tex.  Civ. 
App.)  37  S.  W.  243.  It  has  likewise  been 
held  that  a  joint  liability  with  the  company 
that  executed  the  bill  of  lading  or  ratifica- 
tion of  the  contract  by  transporting  the 
freight  will  not  be  presumed  from  the  fact 
that  the  defendant  received  and  hauled  the 
car,  and  collected  the  charges.  Miller  &  Co. 
V.  T.  &  N.  O.  Ry.  Co.,  83  Tex.  518,  IS  S.  W. 
954.  And  It  has  likewise  been  held  that  an 
arrangement  between  two  companies  that 
each  should  receive  traffic  from  the  other 
and  one  collects  the  entire  toll  for  same 
would  not  create  such  agency  or  relation  be- 
tween them  as  to  render  one  liable  for  In- 
Jury  or  loss  caused  by  the  other.  W.  U.  Tel. 
Co.  V.  Lovely  (Tex.  Clv.  App.)  52  8.  W.  563. 

We  think,  under  the  facts  of  this  case, 
that  Judgment  should  have  been  rendered 
for  the  defendant  We  therefore  reverse, 
find  render  the  judgment  In  favor  of  ai^pellant. 

Reversed  and  rendered. 


WALLING  v.  TRINITY  &  BRAZOS  VALLEY 
RY.   00.  • 

(Court  of  Civil   Appeals  of  Texas.     Nov.  30, 
1907.     Rehearing  Denied  Dec.  21,  1907.) 

1.  Appkai,  —  Reoobd  —  Bnx  of  Exokptiorb— 

iNSXrFFiCIENT  SHOWING  OP  H>BBOB. 

In  an  action  against  a  carrier  for  Injury 
caused  to  one  falling  from  a  train,  plaintiff's 
bill  of  exceptions  under  complaint  against  the 

> Writ  of  error  denied  by  Supreme  Court  Jan.  29. 1908. 
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•zdusion  of  testimony  of  a  converaation  between 
pUintiff  and  the  conductor  after  the  accident 
does  not  abow  error  where  it  faila  to  show  the 
objection  made,  and  what  time  elapsed  between 
the  accident  and  the  conversation. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
TOl.  8,  Appeal  and  Error,  f  2207.] 

2,  Carbiebs  —  Pabsesoebb  —  Action  fob  In- 

JUBT— BVIDBNCK— DKFECTB— ADMISSIBIUTT. 

In  an  action  for  in;jur7  to  a  passenger 
through  an  alleged  defective  car  step,  evidence 
of  the  condition  of  the  step  at  times  after  the 
date  of  the  accident  is  immaterial,  in  the  al>sence 
of  proof  that  it  was  in  the  same  condition  as 
when  the  accident  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1299.] 

8.  Sake  —  Irbtbcction  —  Cabb  Reqttibed  or 
Youth. 

In  an  action  for  injory  to  a  passenger,  an 
Instruction  authorizing  recovery  if  plaintiff  waa 
a  youth  of  tender  years,  and  did  not  know  of 
Oie  track's  defective  condition,  and  the  con- 
ductor did  know  thereof  and  negligently  failed 
to  warn  plaintiff,  or  if  a  step  on  the  car  was 
negligently  defective,  and  plaintiff  was  injured 
through  the  carrier's  negligence  in  either  res^t, 
was  not  objectionable  as  requiring  of  plaintiff  a 
higher  degree  of  care  tlian  required  by  law,  in 
that  if  plaintiff  knew  of  the  track's  defective 
condition,  being  a  youth,  he  was  only  bound  to 
oae  such  care  as  a  person  of  ordinary  prudence 
of  his  years  would  have  exercised,  whereas, 
the  instruction  required  the  jurr  to  believe  plain- 
tiff knew  nothing  of  the  defective  condition, 
where  the  instruction  followed  plaintiffs  plead- 
ing, and  the  court  instructed  that,  in  deter- 
miiiinz  whether  plaintiff  was  negligent,  the  jury 
should  look  to  all  the  evidence,  considering  Iiis 
age  and  discretion,  and  that,  if  he  did  not  ezei^ 
cise  such  discretion  as  a  similar  person  would 
have  exercised  in  the  same  circumstances,  the 
jury  should  find  for  the  carrier,  and  that  the  law 
does  not  fix  any  precise  age  when  one  is  exempt 
from  that  degree  of  care  expected  from  persons 
of  ordinary  care,  but  leaves  the  question  to  the 
jury,  lookmg  to  plaintiff's  age.  his  intelligence, 
and  opportunity  to  judge  of  the  danger  of  th« 
act  charged  to  be  negligent. 
4.  Sahs— Bubder  of  Pboof. 

A  15  year  old  boy  is  presumed  to  be  suffi- 
ciently intelligent  to  appreciate  the  danger  of 
riding  upon  the  platform  of  a  railway  car ;  and 
the  burden  is  upon  him  In  an  action  for  inju- 
ries sustained  while  so  riding;  to  show  he  lathed 
such  intelligence  and  discretion. 
6.  Same— Duty  of  Cabbies  as  to  Childben. 

If  a  boy  passenger  on  a  railway  train  had 
intelligence  oiough  to  understand  that  it  was 
more  dangerous  to  ride  on  a  car  platform  or  on 
the  steps  than  inside  the  car,  no  duty  devolved 
upon  the  company  to  prevent  him  from  so  riding. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  S  1097.] 

6.  Same— Assumption  of  Risk. 

A  boy  passenger  riding  on  the  platform  and 
ft  defective  step  of  a  railway  car  assumed  the 
risk  of  injury  through  such  step,  and  the  sway- 
ing of  the  train  caused  by  defective  track  and 
roadbed,  if  he  knew  the  step  was  defective  and 
that  the  car  was  swaying,  unless  he  was  insuffi- 
ciently Intelligent  to  oe  able  to  understand  the 
danger  of  so  riding. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  H  1376-1378.J 

Appeal  from  District  Coort,  Hill  Cotmty; 
W.  C.  Wear,  Judge. 

Personal  Injury  action  by  Travis  Walling, 
\xf  next  Criend,  against  the  Trinity  &  Brazos 
Valley  Railway  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 


W.  B.  Spell,  for  appellant  Andrews,  Ball 
Sc  Streetman  and  Morrow  ft  Smittadeal,  for 
appellee. 

BOOKHOUT,  J.  The  plaintiff  In  this  case, 
by  next  friend,  A.  D.  Walling,  sued  the  Trini- 
ty ft  Brazos  Vall^  Railway  Company  to  re- 
cover damages  for  Injuries  alleged  to  bare 
been  sustained  by  him  through  defendant's 
negligence  while  riding  as  a  passenger  upon 
defendant's  passenger  train  between  the  sta- 
tions of  Malone  and  Bynum.  Plaintiff  al- 
leged damages  In  the  sum  of  $20,000,  and 
based  his  right  to  recover  upon  the  following 
allegationB,  to  wit:  That  on  or  about  the 
27th  day  of  April,  1904  he  was  a  passenger 
on  defendant's  passenger  train  between  the 
stations  of  Malone  and  Bynum;  that  on 
boarding  said  train,  plaintiff  took  a  position 
on  the  rear  platform  of  the  train,  which  posi- 
tion he  kept  continuously  until  the  time  of 
the  injury  complained  of;  that  the  plaintiff  at 
that  time  was  a  youth  of  tender  years,  being 
about  15  years  of  age,  and  had  never  prior  to 
that  time  been  upon  the  train  of  defendant 
company,  and  bad  never  ridden  on  the  track 
of  said  company  between  the  aforesaid  sta- 
tions; that  at  the  time  plaintiff  took  his  posi- 
tion upon  the  platform  of  the  car  he  did  not 
know  of  the  condition  of  the  track,  but  be- 
lieved, and  relied  upon  it  as  a  fact  that  the 
railway  company  bad  properly  constructed 
and  was  properly  maintaining  said  track,  and 
that  be  had  no  knowledge  whatever  of  any 
danger  attending  the  position  whlcb  he  oc- 
cupied on  the  train;  that  the  oondnctor  of 
the  defendant  company  upon  the  train  In 
question  was  a  man  of  mature  years,  who 
had  been  long  In  the  service  of  the  ccmipany, 
and  who  was  thoroughly  familiar  with  the 
conditions  of  the  cars  and  roadbed  and  with 
the  danger  incident  to  the  passing  over  the 
tracks  in  question  by  a  person  occupying  the 
position  of  the  plaintiff;  that  the  aforesaid 
conductor,  although  well  knowing  the  condi- 
tion of  the  tracks  and  the  danger  attendant 
upon  riding  over  them  by  a  person  occupying 
the  position  of  plaintiff,  failed  In  every  re- 
spect to  notify  or  warn,  or  In  any  way  dis- 
close to,  this  plaintiff  the  faulty  and  defective 
condition  of  the  roadbed  and  the  peril  In- 
cident to  the  position  occupied  by  the  plain- 
tiff, but,  on  the  contrary,  acquiesced  in  plain- 
tiff's actions;  that  the  track  of  defendant 
company  over  which  plaintiff  was  passing 
at  the  time  alleged  was  defective  and  faulty 
by  reason  of  lack  of  ballasting  and  repair  and 
by  the  presence  therein  of  "reverse  curves," 
'low  Joints,"  etc.,  causing  the  train  In  ques- 
tion to  rock  and  jerk  in  a  violent  manner; 
that  the  step  upon  the  car  on  whlcb  plalntUt 
waa  riding  was  defective  and  out  of  repair, 
and  the  planks  therein  were  split  and  broken 
In  such  a  manner  as  to  make  It  Incapable  of 
sustaining  the  weight  of  a  person  boarding 
or  alighting  from  said  car;  that  the  def aid- 
ant company  was  negligent  In  permitting  the 
said  track  to  be  so  constructed  and  malntaln- 
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cd,  and  tbat,  because  of  the  violent  rocking 
and  Jerking  of  the  car  as  aforesaid,  plaln- 
tur  was  thrown  or  pitched  from  the  train 
npon  which  he  was  riding,  and  permanently 
and  incurably  injured  by  having  one  of  his 
legs  broken  in  such  a  manner  as  to  make  it 
permanently  deformed,  suffering  intense  phys- 
ical and  mental  pain,  all  resulting  in  a  great- 
ly diminished  earning  capacity  for  the  re- 
maining years  of  his  life.  The  defendant  an- 
swered with  a  general  demurrer  and  a  gen- 
eral denial,  and  further  pleaded  contributory 
negligence  and  assumed  risk  on  the  part  of 
plaintiff.  A  trial  resulted  in  a  verdict  and 
Judgment  for  defendant,  and  plaintiff  ap- 
pealed. 

It  is  contended  in  the  first  assignment  of 
enror  that  the  court  erred  In  excluding  from 
the  Jury  the  conversation  and  statements  be- 
tween Travis  Walling,  the  plaintiff  herein, 
and  Mr.  Balrd,  the  conductor  of  defendant's 
train,  which  conversation  and  statements  oc- 
curred after  the  said  plaintiff  had  been 
thrown  from  defendant's  train,  and  after  the 
train  had  been  backed  to  the  point  where  the 
plaintiff  fell  and  after  said  plaintiff  had  been 
picked  up  and  put  on  the  car.  The  bill  of  ex- 
ceptions upon  which  this  assignment  is  bas- 
ed fails  to  show  the  objection  made  to  the 
testimony,  or  what  length  of  time  had  elaps- 
ed between  the  time  of  the  injury  and  the 
conversation,  and  for  this  reason  it  is  insist- 
ed by  the  api>el]ee  that  we  are  not  authorized 
to  consider  the  assignment.  It  Is  to  be  pre- 
sumed that  the  trial  court  acted  properly  in 
excluding  the  testimony.  The  evidence  was 
not  admissible  unless  it  was  res  gestae.  The 
burden  was  upon  the  appellant  to  show  that 
it  was  admissible  as  res  gestae.  As  the  bill 
of  exceptions  fails  to  show  the  length  of  time 
between  the  injury  and  the  conversation,  it 
is  not  made  to  appear  that  the  evidence  was 
admissible.  There  was  no  error  in  excluding 
It 

Again,  it  is  contended  that  the  trial  court  er- 
red in  excluding  from  the  Jury  the  testimony 
of  plaintiff  relative  to  the  condition  of  the 
steps  of  the  coach  In  May  or  June,  1005. 
The  injury  took  place  on  April  27,  1904,  and 
the  evidence,  the  exclusion  of  which  com- 
plaint is  here  made,  related  to  the  condition 
of  the  steps  in  the  months  of  May  or  June, 
1905,  after  the  Injury.  The  plaintiff  testi- 
fied to  his  having  examined  the  steps  in  the 
months  of  May  or  June,  1905.  He  testified 
that  they  were  the  same  steps  from  which 
he  was  thrown,  and  offered  to  testify  as 
to  their  condition  in  1905,  and  would  have 
testified  "that  one  of  the  planks  which  form- 
ed the  steps,  the  one  that  was  fastened  to  the 
platform  on  the  coach,  was  split  the  entire 
width  of  said  plank,  and  that  when  you  put 
your  weight  on  the  step  by  stq>plng  thereon 
that  it  woald  give  down  as  much  as  an  inch 
or  an  inch  and  a  quarter,  thus  forming  a 
sharp  inclined  plane,  causing  one  stepping 
thereon  to  be  thrown  forward  by  reason  of  the 
giving  of  the  Bt^;>&"    He  did  not  testify  that 


the  condition  of  the  steps  at  the  time  of  the 
injury  was  the  same  as  when  he  made  the 
examination  in  May  or  June,  1905.  The  steps 
may  Iiave  been  in  good  condition  at  the  time 
of  injury,  and^ave  become  defective  in  the 
respects  shown  by  this  testimony  after  in- 
Jury.    The  testimony  was  properly  excluded. 

There  was  no  error,  as  contended  in  ap- 
pellant's third  assignment  of  error,  in  ex- 
cluding the  testimony  of  plaintiff  that  the 
condition  of  the  steps  in  July  and  August, 
1906,  was  the  same  as  it  was  in  May  and 
June,  1905.  The  injury  having  occurred  in 
April,  1904  the  condition  of  the  steps  after 
that  date  was  immaterial,  in  absence  of  evi- 
dence that  they  were  then  in  the  same  con- 
dition as  at  the  date  of  Injury. 

The  fifth  assignment  of  error  complains  of 
paragraph  2  of  the  court's  charge,  which 
reads :  "If  you  believe  that  the  plaintiff  was 
a  youth  of  tender  years,  and  knew  nothing 
of  the  condition  of  defendant's  track,  and 
that  the  conductor  in  charge  of  said  train 
knew  that  defendant's  track  was  faulty  and 
in  a  defective  c<mditlon,  and  failed  to  notify 
the  plaintiff  of  the  danger,  if  any,  attending 
the  position  which  he  occupied,  and  failed  to 
notify  the  plaintiff  of  the  condition  of  said 
track  and  that  the  same  was  negligence  as 
hereinbefore  defined,  or  If  you  believe  from 
a  preponderance  of  the  evidence  that  the  steps 
upon  the  rear  end  of  the  car  leading  up  to 
the  platform  upon  which  the  plaintiff  was 
standing  was  out  of  repair,  as  alleged  by  the 
plaintiff,  and  that  the  same  was  negligence 
as  heretofore  defined,  and  that  the  plaintiff 
was  injured,  and  said  injuries.  If  any,  re- 
sulted from  the  negligence  of  the  defendant 
In  either  of  the  respects  hereinbefore  submit- 
ted you  in  this  paragraph  of  this  charge,  you 
will  find  a  verdict  in  favor  of  the  plaintiff, 
unless  you  find  for  the  defendant  under  some 
one  or  all  of  the  issues  hereinafter  submitted 
to  you."  It  Is  Insisted  that  this  charge  re- 
quires of  plaintiff  a  greater  degree  of  care 
than  required  by  law,  in  that,  if  plaintiff 
knew  the  condition  of  the  track,  being  a  youth 
of  tender  years,  and  he  further  knew  that 
the  track  was  faulty  and  defective,  the  law 
only  required  of  him  such  care  as  a  person  of 
ordinary  prudence  of  his  tender  years  would 
have  exercised  under  the  same  or  similar  cir- 
cumstances ;  whereas,  the  charge  in  question 
required  the  Jury  to  believe  the  plaintiff  knew 
nothing  of  the  condition  of  the  track  or  its 
defective  condition  before  the  said  accident, 
and,  unless  they  did  so  believe,  the  said  de- 
fendant was  due  the  plaintiff  no  consideration 
whatever.  The  charge  followed  the  plaintiff's 
pleading.  The  petition  alleged  that  the  plain- 
tiff did  not  know  at  the  time  be  boarded  the 
train,,  nor  while  he  was  on  the  platform  of 
the  car,  of  the  condition  of  the  track;  that 
defendant  did  know  It  and  that  a  step  on  the 
rear  end  of  the  car  upon  wtilch  plaintiff  was 
standing  was  defective.  The  charge  author- 
ized a  recovery  for  plaintiff  if  the  jury  found 
he  was  a  youth  of  tender  years  and  did  not 
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^inow  of  the  condition  of  the  trade,  and  the 
condactor  did  know  Its  condition  and  that 
the  trade  was  defective,  and  failed  to  notify 
plaintiff  of  the  danger  of  riding  in  the  posi- 
tion he  occupied,  and  such  failure  was  negli- 
gence, or  if  the  step  on  the  tar  was  out  of 
repair  and  this  was  negligence,  and  the  Injury 
to  plaintiff  resulted  from  the  negligence  of 
defendant  in  either  of  these  respects,  to  find 
for  plaintiff.  In  another  paragraph  of  the 
charge  the  jury  were  instructed,  In  substance, 
that  In  determining  whether  or  not  appellant 
was  guilty  of  negligence  they  would  look  to 
all  the  evidence  considering  the  age  and  dis- 
cretion of  the  appellant,  his  ability  to  judge 
of  the  hazard  of  attempting  to  ride  upon  the 
platform,  and  that,  if  under  all  the  circum- 
stances he  bad  not  exercised  such  discretion 
and  prudence  as  a  similar  person  would  have 
exercised  under  the  same  circumstances,  then 
to  find  for  the  defendant.  They  were  further 
charged:  "The  law  does  not  fix  any  precise 
time  or  age  at  which  any  person  is  exempt 
from  that  degree  of  care  and  judgment  which 
the  law  expects  from  persons  of  ordinary 
care  and  prudence;  hut  the  law  leaves  the 
question  open  for  the  decision  of  the  jury 
under  all  the  facts  of  the  particular  case  look- 
ing to  the  age  of  plaintiff,  his  Intelligence  or 
'lack  of  intelligence,  and  Information  and  op- 
I)ortunity  to  judge  of  the  hazard  and  danger 
of  the  particular  act  which  Is  the  basis  of 
the  complaint  of  negligence."  Considering 
the  charge  as  a  whole,  in  our  opinion  it  did 
not  place  upon  plaintiff  a  greater  burden  than 
required  by  law. 

The  fourth  special  charge,  given  at  the  re- 
quest of  defendant,  is  assailed  as  error.  The 
charge  reads:  "In  this  case  the  plaintiff  Is 
required  to  prove  by  a  preponderance  of  the 
evidence  that  be  was  not  a  person  of  suflS- 
clent  Intelligence  to  understand  the  nature  or 
danger  of  bis  acts  or  conduct  before  he  can 
be  excused  from  the  consequences  of  such 
acts."  The  petition  alleged  that  plaintiff  was 
a  youth  of  tender  years  when  injured,  and 
did  not  know  the  condition  of  the  track,  and 
the  conductor  did  know  it  and  that  It  was 
faultily  constructed.  The  defendant  pleaded 
contributory  negligence  on  the  part  of  the 
plaintiff,  and  that  he  jumped  from  the  train 
while  the  same  was  in  motion,  and  not  at  a 
station.  It  was  shown  that  plaintiff  was  15 
years  of  age  when  Injured.  The  court  was 
not  authorized  to  assume  that  a  boy  of  the 
age  of  plaintiff  was  too  yonng  to  not  be 
guilty  of  contributory  negligence.  The  law, 
as  stated  by  the  charge,  does  not  fix  any  par- 
ticular age  at  which  a  person  is  exempt  from 
the  degree  of  care  required  of  an  adult ;  but 
It  becomes  a  question  of  fact  for  the  deter- 
mination of  the  jury.  The  defendant  alleged 
that  plaintiff  was  guilty  of  contributory  n^li- 
gence  in  riding  upon  a  part  of  the  car  not  pro- 
vided for  passengers.  The  appellant  had 
pleaded  that  he  was  a  youth  of  tender  years, 
and  did  not  know  of  the  danger  attending 
the  position  which  he  occtq;>led.    He  alleged 


that  he  was  riding  upon  the  platform,  but  did 
not  know  of  the  danger.  The  law  presumes 
that  an  Infant  15  years  of  age  has  sufficient 
Intel  llgonce  and  discretion  to  be  sensible  of 
the  danger  of  riding  upon  the  platform  of  a 
car,  and  the  burden  was  upon  plaintiff  to 
show  that  he  was  ladcing  in  such  discretion 
and  Intelligence.  1  Thomp.  Neg.  g§  311,  312, 
and  note  111 ;  Nagle  v.  Allegheny,  88  Pa.  35, 
32  Am.  Rep.  413 ;  Waterworks  y.  White  (Tex. 
Civ.  App.)  44  S.  W.  181.  The  charge  is  cor- 
rect. 

Complaint  Is  made  of  the  court's  action  In 
giving  at  the  request  of  defendant  special 
charge  No.  8,  as  follows:  "You  are  charged 
as  the  law  In  this  case  that.  If  the  plaintiff 
had  intelligence  enough  to  know  and  under- 
stand that  It  was  more  dangerous  to  ride  on 
the  platform  or  on  the  steps  of  the  coach 
than  It  was  to  ride  on  the  inside  thereof,  then 
you  are  instructed  that  no  duty  would  devolve 
upon  the  defendant  to  prevent  him  from  rid- 
ing on  the  platform  or  steps  of  the  coach." 
It  Is  contended  that  this  charge  imposed  a 
greater  burden  upon  plaintiff  than  the  law 
requires.  The  plaintiff  alleged  that  he  was 
standing  on  the  platform  of  the  coach,  but 
did  not  know  It  was  dangerous,  and  the  con- 
ductor knew  of  the  danger,  and  failed  to 
warn  him.  The  defendant  denied  the  allega- 
tion, and  alleged  that  he  did  know  of  the 
danger  and  of  the  rule  forbidding  him  to 
ride  there.  This  raised  an  issue  which  the 
court  submitted  In  the  special  charge.  There 
was  no  error  In  giving  the  charge. 

It  Is  contended  that  the  court  erred  In  giv- 
ing a  special  charge  requested  by  the  de- 
fendant reading:  "If  you  believe  from  the 
evidence  that  the  plaintiff  was  riding  on  the 
rear  platform  and  on  one  of  the  steps  of 
the  coach,  and  you  farther  believe  from  the 
evidence  that  the  step  was  .defective,  and 
that  by  reason  of  the  condition  of  the  road- 
bed and  track  the  coach  swayed  and  rocked, 
and  further  believe  from  the  evidence  that 
plaintiff  by  virtue  of  the  swaying  and  rock- 
ing of  the  coach  and  the  defective  step  was 
thrown  from  the  same  and  injured;  yet  l-f 
you  further  believe  from  the  evidence  that  he 
knew  the  step  was  defective,  and  knew  the 
coach  was  swaying  and  rocking  from  side  to 
side,  he  would  be  held  to  have  assumed  the 
risks  arising  therefrom,  and  could  not  recov- 
er, unless  he  was  so  lacking  In  Intelligence 
and  discretion  as  not  to  be  able  to  under- 
stand the  danger  Incident  to  his  position" — 
the  contention  being  that  this  charge  Im- 
posed a  greater  burden  on  plaintiff  than  re- 
quired by  law.  The  proposition  falls  to 
state  wherein  the  charge  Imijosea  a  greater 
burden  on  appellant  than  the  law  requires. 
The  Issue  having  been  made  by  the  pleadings 
and  the  evidence  as  to  whether  appellant  had 
BufRcient  intelligence  and  discretion  to  under- 
stand the  dangers  Incident  to  riding  on  the 
platform  and  on  one  of  the  steps  of  the 
coach,  and  as  to  whether  he  knew  the  condi- 
tion of  the  step  and  roadbed.  It  was  proper 
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fot>  tbe  court  to  tell  the  Jury  tbat  U  he  did 
know  of  sucb  conditions,  he  would  assume  the 
risk  arising  from  his  conduct,  unless  he  lack- 
ed sufficient  Intelligence  to  appreciate  the 
danger  incident  thereto. 

Finding  no  reversible  error  in  tbe  record, 
the  Judgment  la  affirmed. 


NEW  YORK  lilFE  INS.  CO.  t.  HERBERT.* 

(Court  of  CiTil  Appeals  of  Texas.    Dec.  6,  1807. 
Rehearing  Denied  Dec.  19,  1907.) 

1.  Afpeai.  —  RoairrrnB  —  FruHo  m  TbuIi 
ConsT. 

Where  plaintiff's  recovery  was  excessive,  the 
filing  of  a  remittitur  of  the  excess  in  the  trial 
court,  after  tbe  Court  of  Civil  Appeals  had  ob- 
ta'neil  jurisdiction  on  writ  of  error,  was  uuavail- 
ing. 

2.  Same— RxmTTiruB  n*  Coubt  or  Apfbai^. 

Under  the  express  provisions  of  Biev.  St. 
1893,  art.  1024,  a  plaintiff  who  has  obtahied  an 
excessive  recovery  may,  after  the  case  has  been 
removed  to  the  Court  of  Civil  Appeals  on  a  writ 
of  error,  of  her  own  motion  relinquish  such  ex- 
cess by  remittitur  in  a  Court  of  Civil  Appeals. 
[EjA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  3,  Appeal  and  Error,  {4465.] 

S.  Samb— RXVIBW— DiaPOSITIOR  OF  Apfeai.. 

Where,  in  an  action  against  a  foreign  iar 
sarance  company,  plaintiff  obtained  judgment  by 
default  for  the  amount  of  the  policy,  together 
with  damages  and  an  attorney's  fee,  and  defend- 
ant, without  moving  to  open  the  -  default,  re- 
moved the  case  to  the  Court  of  Civil  Appeals  by 
writ  of  error,  where  plaintiff  filed  a  remittitur 
of  the  damages  and  attorney's  fee,  tiie  only  er- 
ror alleged  Ming  that  the  judgment  was  excecK- 
■ive  to  tliat  extent,  it  will  be  reformed  and  af- 
firmed, less  the  remittitur,  and  will  not  be  re- 
versed and  remanded  to  enable  defendant  to 
make  a  defense  under  Rev.  St.  1895,  art.  1029a, 
providing  that  If  the  Court  of  Civil  Appeals 
should  be  of  the  opinion  that  the  judgment  was 
excessive,  and  for  that  reason  only  that  tbe  cause 
should  be  reversed,  it  shall  indicate  to  the  party 
in  whose  favor  the  judgment  was  rendered  the 
amount  of  the  excess,  «ud,  if  a  remittitur  be 
filed,  shall  reform  and  affirm  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol  3,  Appeal  and  Error,  fS  4462-^65.] 

4.  Samb— Objectionb  in  Tbial  Coubt. 

Where  a  judgment  was  rendered  against  a 
foreign  insurance  company  by  default,  it  was 
not  entitled  to  urge  for  the  first  time  on  a  writ 
of  error,  as  ground  for  reversal,  that  its  default 
was  due  to  accident,  and  tliat  It  bad  a  valid  de- 
fense to  the  action;  tbe  proper  remedy  being 
•D  application  to  tbe  trial  court  to  set  aside  the 
judgment  and  open  its  default 

Error  from  District  Court,  Cooke  County; 
D.  B.  Barrett,  Judge. 

Actiim  by  Mrs.  MellTlIle  Cannon  Herbert 
against  the  New  York  Life  Insurance  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Reformed  and  affirmed. 

Locke  &  Locke  and  Jas.  H.  Mcintosh,  for 
plaintiff  In  error.  Cruce,  Cruce  &  Blakemore 
and  Davis  &  Tbomason,  for  defendant  In  er- 
ror; 

LEVY,  J.  This  wa0  an  action  brought  by 
Mrs.  Mellville  Gannon  Herbert  against  the 
New  York  Life  Insurance  Company  to  recov- 
er upon  a  policy  of  Insurnnce  upon  the  life 

*Wrlt  of  error  denied  by  Supreme  Court  Jan.  It,  U08. 


of  her  late  husband.  The  company,  though 
duly  cited,  did  not  appear  and  answer  tbe 
suit,  and  a  judgment  by  default  was  render- 
ed against  It  on  November  1,  1906,  for  the 
full  amount  of  the  policy  of  15,000,  together 
with  $500  as  attorney's  fees  and  12  per  cent, 
of  face  of  the  policy  as  damages,  and  Inter- 
est and  costs  of  suit  The  company  by  writ 
of  error  has  brought  tbe  Judgment  so  obtain- 
ed to  ibis  court  for  revision,  assigning  as 
error  the  Inclusion  In  the  Judgment  of  the 
$500  as  attorney's  fees  and  the  $600  as  dam- 
ages. The  company  filed  Its  sui>ersedea8  bond 
on  February  2,  1907,  and  sued  out  a  writ  of 
error  and  served  the  same  on  the  same  day. 
On  the  4th  day  of  February,  1007,  the  at- 
torneys for  Mrs.  Herbert  filed  a  remittitur 
for  her  attorney's  fees  and  damages  so  recov- 
ered In  the  judgment  with. the  clerk  of  tbe 
district  court  The  plaintiff  In  error  filed 
Its  assignment  of  error  February  B,  1907, 
complaining  of  the  Inclusion  of  the  attorney's 
fees  and  damages  In  tbe  Judgment  Tbe 
district  court  adjourned  Its  regular  term  on 
December  31, 1906,  and  there  was  no  term  of 
the  district  court  when  Mrs.  Herbert  filed: 
the  remittitur,  but  the  district  court  was  In 
vacation  between  Its  regular  terms  In  that 
county.  The  defendant  In  error  files  in  this 
court  the  following:  "Now  comes  MellvlUc 
Cannon  Herbert,  and  confirms  the  remittitur 
filed  by  her  In  the  court  below,  and  says  she 
does  not  now  claim,  and  has  not  claimed,, 
anything  as  damages  and  attorney's  fee» 
since  tbe  filing  of  said  remlttlttir  In  the  low- 
er court"  The  plaintiff  In  error  also  files 
a  motion  in  this  court  to  remand  this  case 
to  the  district  court  for  a  new  trial.  Instead 
of  reforming  the  Judgment,  In  the  event  this 
court  shall  find  error  In  the  record,  which 
motion  was  ordered  to  be  submitted  in  con- 
nection with  the  merits  of  the  case.  This 
motion  Is  In  the  nature  of  an  original  mo- 
tion, setting  up  facts  In  this  court  In  tbe 
first  instance,  and  has  attached  to  It  affida- 
vlts  and  written  exhibits  as  evidences  of  the 
facts  alleged  In  the  motion.  It  Is  founded 
upon  averments  that  (1)  the  plaintiff  In  er- 
ror had  a  defense,  perfectly  good  In  law  and 
morals,  to  the  cause  of  action  sued  upou,  and 
that  tbe  Judgment  Is  unjust;  and  (2)  that 
the  failure  of  the  plaintiff  to  set  up  Its  de- 
fense In  the  district  court  was  due  to  an  ac- 
cident of  such  character  as  that  this  court  in 
the  exercise  of  Its  discretion  ougbt  to  give  It 
opportunity  to  be  heard  upon  the  merits  of 
the  case;  and  (3)  that  a  default  judgment 
which  embodies  error  ougbt  to  be  remanded 
upon  reversal,  unless  It  appears  affirmative^ 
to  tbe  court  that  the  Judgmoit  will  be  fast 
after  tbe  elimination  of  the  error;  wheicas 
in  the  present  case.  If  the  facts  alleged  la 
the  motion  be  taken  and  considered.  It  8i;>- 
pears  affirmatively  that  when  the  errors  shalT 
have  been  eliminated  tbe  Judgment  will  be 
grossly  unjust 

Considering  in  its  order,  first,  the  cvinten- 
tlon    arising  from   the  petition   for   error: 
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Plaintiff  In  error  contends  there  was  error  In 
rendering  Judgment  for  the  plaintiff  against 
the  defendant  company  for  the  damages  and 
attorney's  fees,  because  the  petition  In  the 
district  court  does  not  allege  (1)  that  the 
defendant  company  In  the  contract  of  Insure 
ance  expressly  promised  to  pay  such  damages 
and  attorney's  fees;  or  (2)  any  facta  sur- 
rounding the  making  of  the  contract  that 
would  Indicate  that  the  policy  sued  upon  was 
Issued  In  the  state  of  Texas,  or  to  a  citizen 
of  Texas,  or  that  It  was  payable  In  Texas,  or 
that  for  any  reason  whatsoever  It  was  sub- 
ject In  any  respect  to  the  laws  of  Texas,  to 
make  article  3071,  Rev.  St  1805,  form  a  part 
of  the  contract  of  Insurance;  or  (3)  such 
facts  as  to  subject  It  to  the  laws  of  some  other 
state  whose  statutes  provided  for  the  recov- 
ery of  damages  and  attorney's  fees.  That  it 
was  Incumbent  upon  the  plaintiff  to  allege  In 
proper  form  the  existence  of  some  of  these 
facts  to  Justify  the  prayer  for  the  recovery 
of  attorney's  fees  and  damages,  and  for  this 
failure  the  case  should  be  reversed  and  re- 
manded. The  defendant  In  error  replies  to 
this  contention,  and  says,  among  other  things, 
that,  the  portion  of  the  Judgment  for  attor- 
ney's fees  and  damages  complained  of  having 
been  remitted  and  relinquished  before  the 
assignment  of  error  complaining  of  the  same 
was  filed,  the  error.  If  any,  has  been  cured, 
and  the  plaintiff  In  error  has  already  secured 
the  relief  which  it  seeks,  and  has  no  Just 
cause  to  complain,  and  the  Judgment  should 
therefore  be  reformed  and  affirmed,  less  the 
remittitur.  It  might  be  contended  in  a  giv- 
en case  that  there  is  legal  authority  for  en- 
tering a  remittitur  of  a  part  of  a  Judgment 
in  vacation  of  the  court  rendering  the  Judg- 
ment Article  1355,  Rev.  St  1895.  It  might 
be  contended  In  a  given  case  that  the  release 
of  a  portion  of  the  Judgment  by  a  plaintiff  In 
execution  is  equitably  sufficient  to  protect 
a  defendant  In  the  execution  against  a  col- 
lection of  such  portion  of  the  Judgment  so 
remitted  under  the  statute.  Ohrisman  v. 
Davenport  et  al.,  21  Tex.  483.  But  according 
to  the  record  the  remittitur  in  the  court  l)e- 
low  was  filed  too  late  to  prevent  this  case 
being  properly  beton  this  court  The  Court 
of  Civil  Appeals  had  acquired  Jurisdiction  of 
the  review  at  the  time  the  remittitur  was 
filed.  Arnold  V.  Williams,  21  Tex.  413;  Chris- 
man  V.  Davenport,  21  Tex.  483;  Howe  v. 
Merrill  et  al.,  86  Tex.  819 ;  Pearce  v.  Tootle 
et  al.,  75  Tex.  148,  12  S.  W.  636.  However, 
the  defendant  in  error  files  In  this  court  a 
relinquishment  of  the  portion  of  the  Judg- 
ment complained  of,  and  submits  the  same  to 
this  court  along  with  his  submission  of  the 
case.  We  are  of  the  opinion  that  tl>e  de- 
fendant in  error  can,  of  her  own  volition,  as 
she  has  elected  to  do,  make  the  remittitur  in 
this  court  Railway  v.  Measles,  81  Tex.  478, 
17  S.  W.  124;    article  1024,  Rev.  St  1893. 

The  three  several  sums  going  to  make  up 
the  Judgment  in  this  case,  as  shown  by  the 
face  of  the  Judgment,  can  be  specifically  de- 


termined and  sei>arated  from  each  other,  and 
consequently  any  portion  of  the  Judgment 
claimed  to  l>e  in  excess  of  the  amounts  war- 
ranted by  the  averments  In  the  petition  can 
be  released  or  remitted  by  striking  therefrom 
any  distinct  or  particular  item,  and  then 
leave  the  balance  a  certain,  fixed,  and  dis- 
tinct item  or  sum,  as  It  was  before  the  re- 
mittitur of  any  distinct  item  was  entered. 
Thomas  v.  Womack,  13  Tex.  580,  585.  The 
elimination  of  the  error  by  the  remittitur 
would  appear  to  direct  the  course  of  this 
court  in  a  wise  exercise  of  our  iwwer,  to 
permit  the  remittitur,  and  to  exercise  our 
power  to  reform  the  Judgment  at  the  cost  of 
the  defendant  In  error.  To  reform  the  Judg- 
ment in  accordance  with  a  remittitur,  and 
then  affirm,  less  the  remittitur,  is  the  exer- 
cise of  a  power  to  reform  with  the  consent  of 
the  prevailing  party.  Gulf,  C.  &  S.  F.  Ry 
Co.  V.  McFadden  (Tex.  Civ.  App.)  26  S.  W. 
461.  It  is  the  proper  and  wise  exercise,  in 
our  opinion,  of  Judicial  discretion  to  reform 
and  affirm,  instead  of  remand,  an  error  based 
solely  In  the  record  on  the  ground  of  exces- 
sive amounts  In  a  Judgment  because  a  re- 
mittitur of  the  excessive  amounts  is  a  com- 
plete answer  to  the  embodied  error  for  a  new 
trial.  It  Is  also  in  contemplation  of  the  stat- 
ute. Article  1029a,  Rev.  St  1895.  The  prac- 
tice of  the  appellate  courts  in  this  state  has 
been  uniformly  to  reform  and  affirm.  Instead 
of  to  remand,  these  remittitur  cases,  where 
the  errors  embodied  in  the  Judgment  com- 
plained of  are  removed  by  the  consent  of  the 
prevailing  party,  and  his  relinquishment  is 
made  of  that  portion  of  the  Judgment  claim- 
ed to  be  error  by  reason  of  excess  of  an 
amount  warranted  by  the  averments  in  the  ' 
petition,  and  where  the  remainder  of  the 
Judgment  Is  not  complained  of  as  excessive 
of  the  averments,  or  found  to  be  otherwise 
error  from  the  record  itself,  and  where  the 
remainder  of  the  Judgment  not  complained 
of  is  not  necessarily  permeated  with  the  un- 
warranted excess,  or  in  some  way  vitiated 
thereby.  Railway  v.  Overton  (Tex.  Civ.  App.) 
84  S.  W.  166;  Railway  v.  Measles,  81  Tex. 
474,  17  a  W.  124;  Railway  v.  Viney  (Tex. 
Civ.  App.)  30  S.  W.  252;  Arnold  v.  WllUams, 
21  Tex.  413;  McDonald  v.  Grey,  29  Tex.  8&; 
Chrisman  v.  Davenport  et  al.,  21  Tex.  483; 
Howe  V.  Merrill,  36  Tex.  819;  Pearce  v. 
Tootle  et  al.,  75  Tex.  143,  12  8.  W.  536.  The 
exercise  of  this  authority  and  power  to  pro- 
ceed to  render  Judgment  either  reforming 
and  affirming,  or  reversing  and  rendering, 
or  remanding,  has,  in  the  cases,  been  on  tihe 
record  made  In  the  court  below,  and  the  au- 
thority has  not  been  exercised,  in  the  cases, 
upon  facts  other  than  those  made  in  the  rec- 
ord ttelow.  Such  practice  comports  with  an 
orderly  and  proper  practice  for  a  court- In- 
tended as  a  court  of  appeal,  for  cases  tried  in 
trial  courts  of  original  Jurisdiction.  We  are 
not  inclined,  therefore,  because  cases  are  de- 
fault cases,  any  the  more  to  arbitrarily  am- 
plify the  limits  of  practice  on  appeal,  but 
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rather  to  conflnA  ourselTeB  to  the  practice 
and  procedure  of  this  state  as  authorized  and 
allowed  In  such  cases. 

If  we  could  look  to  the  facts,  as  they  are 
set  up  In  the  motion  of  the  plaintiff  in  error, 
which  were  submitted  for  our  consideration 
along  with  the  record  In  this  case,  but  as 
an  independent  motion,  to  have  us  reverse 
and  remand  the  error,  we  are  not  prepared 
to  say  that  it  would  not  show  a  good  and  suf- 
ficient plea  in  defense  of  the  suit  in  a  trial 
on  Its  merits;  nor  are  we  prepared  to  say 
that  the  facts  stated  In  the  motion  would  al- 
together show  a  good  and  suQclent  reason 
for  the  defendant  company's  not  appearing 
and  presenting  a  defense  in  the  district  coturt 
This  motion  would  show,  from  the  facts  al- 
leged therein,  that  when  this  suit  was  Insti- 
tuted a  citation  was  duly  issued  and  served 
upon  the  company's  legal  agent  at  Gaines- 
ville, which  was  In  all  things  In  due  and  le- 
gal form,  and  within  a  proper  and  reason- 
able time  before  the  session  of  the  court. 
The  agent  forrwarded  the  citation  in  the  reg- 
ular course  of  business  to  the  company's  gen- 
eral agent  at  Ft  Worth,  who  in  turn  sent  it 
Immediately  to  the  home  office  of  the  defend- 
ant company  in  New  York  City.  There  the 
citation  got  properly  into  the  hands  of  the 
superintendent  of  the  division  of  policy 
claims  of  the  company.  Upon  receipt  of  this 
citation  it  was  the  superintendent's  duty  to 
Investigate  the  records,  and  to  ascertain  why 
the  claim  sued  upon  had  not  been  paid,  and 
then  to  transmit  the  citation,  with  a  state- 
ment of  the  Information  gained  by  him  from 
the  records,  to  the  legal  department  of  the 
company.  The  superintendent  is  a  very  busy 
man,  and  the  citation  reached  his  depart- 
ment at  a  time  when  his  desk  was  full  of 
work,  and  be  was  unable  to  make  the  neces- 
sary investigation  on  that  day.  For  this  rea- 
son be  laid  the  citation  aside  for  attention 
the  following  morning,  and  placed  it  for  that 
purpose  in  a  safe  not  generally  used  for 
keeping  current  papers.  When  the  next 
morning  came  he  forgot  all  about  the  cita- 
tion; and  having  no  occasion  to  go  to  that 
safe,  he  never  thought  of  the  matter  until 
the  attorneys  for  Mrs.  Herbert  wrote  him  a 
letter  stating  that  a  judgment  by  default  bad 
been  taken  against  the  company,  and  the  pay- 
ment of  the.  judgment  was  requested.  If  the 
plaintiff  tn  error  had  any  valid  defense  to 
the  suit,  and  any  legal  or  equitable  excuse 
for  not  appearing  and  making  It  In  the  dis- 
trict court.  It  could  have  sought  the  remedy 
in  the  district  court  whidi  rendered  the  Judg- 
ment, either  by  motion,  or,  after  adjournment 
of  the  court,  by  original  proceeding,  and,  if 
not  satisfied  with  the  result  of  the  applica- 
tion, then  could  have  appealed  to  this  court, 
and  bad  reviewed  the  judgment  thereon  of 
tbe  trial  court.  We  are  of  the  opinion  that. 
In  the  exercise  of  a  wise  and  proper  judicial 
discretion,  we  are  without  the  right,  kxAing 
to  tbe  record  of  this  case  to  consider  the  mat- 
ters set  IV  in  this  motion,  but  should  conr 


aider  the  case  as  tbe  record  presents  tbe 
same. 

The  judgment  Is  ordered  reformed  and  af- 
firmed, less  the  remittitur,  with  costs  of  this 
appeal  against  the  defendant  in  error. 


STOCKTON  et  al.  T.  BROWN  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  20, 

1907.    On  Rehearing,  Dec  18,  190T.) 

1.  Affbai.  —  Review  —  Questions  Not  Pre- 
sented AT  Tbiax. 

An  assignment  that  the  court  erred  In  not 
sustaining  defendant's  demnrrer  to  plaintiff's 
petition  cannot  be  reviewed,  where  it  does  not 
appear  from  the  record  that  the  demurrer  waa 
ever  presented  to  or  acted  on  by  tbe  trial  court. 
[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  {{  2295,  2296.] 

2.  Sauk— Motion  fob  New  TriaI/— Grounds 
—Assignments  ov  Ebbob. 

It  Is  not  necessary  to  make  the  overruling 
of  a  demurrer  to  the  petition  a  ground  for  a 
new  trial  in  order  to  predicate  an  assignment  of 
error  thereon. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  2,  Appeal  and  Error,  {  1686.] 

3.  IiANDLOBD  and  TENANT— BbEACH  OT  LEABE 

— Wateb   Contract— Parties. 

Where  defendants,  having  contracted  with 
an  Irrigation  company  to  provide  water  for  cer- 
tain land  leased  to  plaintiffs,  agreed  to  fDmisb 
plaintiffs  with  the  necessary  water  to  irrigate 
the  crop  on  such  land,  but  there  was  no  privity 
of  contract  lietween  plaintiffs  and  the  irrigation 
company,  tbe  latter  was  neither  a  necessary  nor 
a  proper  party  to  plaintiff's  suit  against  defend- 
ants for  damages  for  their  failure  to  furnish 
such  water. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  §  115.] 

4.  INDEMNITT— CONTBACT  TO  FURNISH  WATER 

— Extent  op  Liabilitt. 

W^here  an  irrigation  company  having  con- 
tracted to  furnish  plaintiffs'  landlords  with  wa- 
ter for  the  irrigation  of  the  rented  premises,  the 
landlords  agreed  to  famish  sufficient  water  to 
plaintiffs  to  irrigate  their  crops,  bat  were  unable 
to  do  so  because  of  the  irrigation  company's 
breach  of  Its  contract  whereupon  plaintilb  sued 
their  landlords  for  damages,  plaintiffs'  recovery 
afforded  the  landlords  no  rignt  to  recover  over 
against  the  irrigation  company  the  amount  there- 

6.  Evidence- Res  Inter  Aijos  Acta  — E>z- 
tbinsio  Contracts. 

In  an  action  by  tenants  against  their  land- 
lords for  breach  of  the  landlords'  agreement  to 
famish  water  to  irrigate  the  crops,  a  contract 
between  the  landlords  and  an  irrigation  com- 
pany to  which  tbe  tenants  were  not  parties,  by 
which  the  company  agreed  to  furnish  the  water 
to  the  landioros,  was  inadmissible  as  res  inter 
alios  acta. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  403.] 
0.  Landlords  and  Tenant— Lease— Bbeach 
—Action— Issues  and  Pboof. 

Where  tenants  sued  their  landlords  for 
breach  of  the  latters'  contract  to  famish  water 
to  irrigate  the  rented  premises,  the  tenants 
could  not  recover  on  proof  of  a  contract  by 
which  the  landlords  warranted  that  an  irriga- 
tion company  from  which  the  landlords  had  con- 
tracted to  obtain  the  water  would  perform  such 
contract 

7.  Triai/— Inbtbuotionb  —  Afpuoabilitt  -  or 
Bvidrncb. 

Where  certain  tenants  sued  on  their  land- 
lords' contract  to  furnish  water  to  irrigate  the 
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land  rented,  and  there  was  no  evidence  that  the 
landlords  guaranteed  performance  by  an  irriga- 
tion company  of  its  contract  to  furnish  the  wa- 
ter to  the  landlords,  the  court  properly  refused 
to  charge  that  if  the  evidence  showed  such  con- 
tract of  guaranty  plaintiffs  could  not  recover. 

[EH.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SS  59fr-«12.] 

8.  Appeai/— AssianuENTB  or  Ebbob  —  Refeb- 

KNCB  TO  RbCOBD. 

An  assignment  of  error  relating  to  the  evi- 
dence, but  malcing  no  reference  to  the  pages  of 
tlie  record  where  the  evidence  in  question  may  be 
found,  as  required  by  rule  31  of  the  Court  of 
Civil  Appeals,  will  not  be  considered. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  §§  2999.] 

9.  Tbiait— Request  to  Chaboe. 

Where  the  correct  rule  for  measuring  dam- 
ages was  given  by  the  court  in  its  main  charge, 
a  special  charge  submitting  a  different  rule  was 
properly  refused. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S§  651-659.] 

10.  Landlobds  and  Tenant— Leasb—Bbeach 
—Evidence. 

Where  landlords  contracted  to  furnish  their 
tenants  with  water  to  irrigate  the  crop  planted 
on  the  leased  premises,  evidence  that  the  land- 
lords had  no  water  for  that  purpose  was  im- 
material in  an  action  for  breach  of  their  agree- 
ment 

On  Rehearing. 

11.  ApPKAI/— PbEJUDICB  —  EVIDBROB  —  COH- 
TBAOT    WITH    ANOTHER. 

In  an  action  by  tenants  for  breach  of  their 
landlords'  oral  contract  to  furnish  plaintiffs  all 
water  necessary  for  the  proper  Irrigation  of 
their  rice  crop  planted  on  the  leased  land,  the 
erroneous  admission  of  evidence  of  W.  that  de- 
fendants agreed  to  furnish  him  land  and  water 
to  raise  a  rice  crop,  which  was  not  so  dissimilar 
to  the  contract  alleged  by  plaintiffs  that  the 
jury  might  not  have  believed  that  the  fact  that 
defendants  made  such  contract  with  W.  ren- 
dered it  probable  that  they  made  a  similar  con- 
tract with  plaintiff,  was  prejudicial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f!  4153-4160.] 

Appeal  from  District  Court,  Matagorda 
County;  Wells  Thompson,  Judge. 

Action  by  C.  T.  Brown  and  others  against 
J.  O.  Stockton  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Reversed 
and  remanded. 

L.  J.  ft  W.  D.  WllSMi  and  Linn,  Holland  & 
Austin,  for  appellants.  E.  F.  Hlggins  and  J. 
W.  Conger,  for  appellees. 

NEILL,  J.  The  appellees,  a  T.  Brown,  C. 
N.  Kuney,  and  C.  N.  Stewart,  as  partners, 
sued  the  appellants,  J.  6.  Stockton,'  E.  V.  L^, 
Chas.  Houkole,  F.  W.  Spencer,  Judd  S.  Nel- 
son, William  Walters,  and  J.  W.  McGartb, 
partners,  doing  business  under  the  firm  name 
of  the  Stockton  Land  &  Rice  Company,  to  re- 
cover damages  for  a  breach  of  <!ontract,  alleg- 
ed to  have  been  made  by  and  between  the 
parties.  Under  one  view  of  the  case  it  Is 
deemed  unnecessary  to  set' out  In  extenso  the 
pleadings  of  the  respective  iMirties,  but  only 
essential  to  state  so  much  as  is  required  to 
disclose  the  issues  raised  by  them.  The  plain- 
tiffs alleged  that  in  March,  1002,  tiiey  entered 
into  a  verbal  contract  with  the  defendants, 


whereby  they  leased  from  them  a  certain 
tract  of  land  containing  267  acres  for  the  pur- 
pose of  raising  a  crop  of  rice  thereon  during 
that  year;  that  by  the  terms  of  the  contract 
plaintiffs  were  to  properly  prepare  the  laud 
for  cultivation  and  furnish  the  seed  rice  nec- 
essary for  planting,  plant  the  same  in  due 
time,  and  pay  defendants  two-flfths  of  all  the 
rice  raised  thereon  dturing  the  year  of  1902; 
that  in  consideration  of  such  agreement  on 
the  part  of  plaintiffs  the  defendant  leased 
them  the  lands  for  that  year,  and  agreed  to 
furnish  them  at  the  proper  time  and  place 
all  water  necessary  for  the  proper  Irrigation 
of  the  land  and  rice  planted  thereon;  that 
plaintiffs  properly  prepared  the  land  for  cul- 
tivation and  planted  it  in  rice,  but  that  de- 
fendants failed  to  furnish  the  water  neces- 
sary to  irrigate  the  crop  by  reason  whereof 
the  crop  was  lost  and  destroyed  to  plaintiffs' 
damage  in  the  sum  of  $3,263.40.  The  def^id- 
anta  answered  by  a  general  demurrer,  a  gen- 
eral denial,  and  pleaded  specialljr  that  they 
had  a  written  contract  with  the  Matagorda 
County  Rice  &  Irrigation  Company,  whereby 
said  company  agreed  to  furnish  them  a  suf- 
flcient  quantity  of  water  for  Irrigating  rlcfr 
on  500  acres  of  land  during  the  year  of  1902. 
and  that  if  defendants  ever  agreed  to  furnish 
plaintiffs  with  water,  as  they  allege,  it  was 
under  the  terms  and  provisions  contained  in 
their  contract  with  said  Irrigation  company, 
and  that  plaintiffs  were  subrogated  to  all  the 
rights  and  Interests  of  defendants  under  said 
contract  to  the  extent  of  the  land  leased  by 
them.  The  defendants  asked  tliat  said  Ir- 
rigation company  be  made  a  party  to  the  suit, 
and  prayed  that.  In  the  event  plaintiffs  re- 
covered against  them,  they  have  judgment^ 
over  against  the  company  for  the  amount  so* 
recovered.  By  an  order  of  the  court  said  ir- 
rigation company  was  made  a  party  defend- 
ant, but  after  it  appeared  and  answered  to 
defendants'  cross-action  It  was  dismissed  from 
the  suit  by  an  order  of  the  court  granted  on 
motion  of  the  plaintiffs.  The  case  was  tried 
before  a  jury,  and  judgment  was  rendered 
upon  its  verdict  in  favor  of  plaintiffs  against 
defendants  for  $2,076.40. 

Conclusions  of  Facb 

We  conclude  that  the  evidence  reasonably 
tended  to  prove  the  contract  declared  upon 
by  plaintiffs ;  that  they  in  all  things  perform- 
ed their  part  of  the  contract;  that  the  de- 
fendants failed  to  furnish  plaintiffs  with  the 
water  necessary  to  Irrigate  the  crop  of  rice 
planted  upon  the  land  in  accordance  with 
their  agreement,  whereby  plaintiffs'  crop  of 
rice  was  destroyed  and  lost,  by  reason  where- 
of they  were  damaged  to  the  amount  found 
by  the  Jury. 

Conclusions  of  Law. 

1.  As  it  does  not  appear  from  the  record 
that  defendants'  general  demurrer  to  plain- 
tiffs' first  amended  original  petition  was  ever 
presented  to  or  acted  upon  by  the  court,  the^ 
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flrat  assignment  of  error,  which  complains  of 
the  conrt's  not  sustaining  sncb  demnrrer,  Is 
OTcrrnled.  We  will  remark,  however.  In  view 
of  appellees'  second  counter  proi>osltlon,  that, 
had  the  demnrrer  been  passed  npon  by  the 
trial  court,  It  wonid  have  been  mmecesBaiy 
to  make  the  mllng  of  the  court  a  ground  for 
a  new  trial,  In  order  to  predicate  an  assign- 
ment of  error  npon  It  City  of  Austin  v. 
Forbes  (Tex.  Sup.)  89  S.  W.  406;  Clark  v. 
Peare^  80  Tex.  151,  16  8.  W.  78T. 

2.  It  Is  apparent  from  the  allegations  In 
plaintiffs'  petition,  as  well  as  from  defend- 
ants' answer,  that  the  Matagorda  County 
Rice  &  Irrigation  Company  was  neither  a 
necessary  nor  proper  party  to  this  suit  It  Is 
manifest  from  the  pleadings  of  both  parties 
that  there  was  no  privity  of  contract  between 
plalntUfs  and  the  irrigation  company,  and 
that  the  plalntlfTs,  from  the  very  nature  of 
the  contract  sued  upon,  could  not  be  sub- 
rogated to  any  rights  defendants  might  have 
under  their  contract  with  such  company.  It 
Is  equally  clear  that  a  recovery  by  plaintiffs 
upon  their  cause  of  action  would  afford  the 
defendants  no  right  to  recover  over  against 
the  Irrigation  company  the  amount  recovered 
by  plaintiffs.  Therefore  the  court  did  not  err 
In  sustaining  plaintiffs'  motl(«  to  dismiss  the 
company  from  this  suit 

3.  The  contract  marked  "Eixhlblt  A,"  at- 
tached to  defendants'  answer,  which  was  be- 
tween defendants  and  the  Irrigation  com- 
pany, was  res  Inter  alios  acta,  and  Inadmis- 
sible In  evidence  for  any  pnrpose.  Therefore 
the  court  did  not  err  in  not  permitting  de- 
fendants to  Introduce  It 

4.  While  onr  mling  upon  the  third  assign- 
ment of  error  also  disposes  of  the  fourth,  we 
may  add  that  It  Is  manifest  that  plaintiffs  re- 
lied only  upon  the  contract  they  pleaded,  and 
not  upon  8  warranty  of  defendants  that  the 
Irrigation  company  would  perform  their  con- 
tract for  there  are  no  allegations  In  their 
pleadings  of  any  such  contract  of  warranty. 
Had  It  been  shown  that  such  was  the  con- 
tract between  the  parties,  the  contract  sued 
upon  would  have  been  disproved  and  plain- 
tiffs' action  defeated,  regardless  of  the  terms 
of  the  contract  which  defendants  warranted 
that  the  Irrigation  company  would  perform. 
If  such  contract  of  warranty  was  made.  In- 
stead of  the  one  alleged  by  plaintiff:^,  the 
fact  could  have  been  proved  by  defendants 
under  their  general  denial,  and  plaintiffs'  re- 
covery by  such  proof  defeated.  For  they 
could  not  sue  on  one  contract  and  recover 
on  another,  whose  very  existence  proved  that 
the  one  declared  on  was  never  made. 

5.  This  assignment  Is  directed  against  the 
action  of  the  court  In  admitting  In  evi- 
dence the  testimony  of  C.  H.  Williams  In  re- 
gard to  a  verbal  contract  between  him  and 
defendants.  The  testimony  objected  to,  as 
stated  In  ajTpellants'  brief,  is  as  follows: 
"The  character  of  the  contract  Is  this':  He 
[referring  to  J.  G.  Stockton]  was  to  furnish 
ns  land  and  water  and  the  rice  to  plant  it 


and  farnlsh  us  as  much  as  $2  or  $2.50  per 
acre,  necessary  to  carry  on  the  working  of 
the  land,  and  la  case  he  failed  to  give  us 
water  be  would  pay  us  $4  per  acre  for  all 
the  land  we  broke."  The  objections  to  such 
testimony  were  that  such  contract  had  no  re- 
lation to  this  case;  that  It  was  Immaterial, 
Irrelevant  and  tended  to  prejudice  the  jury 
against  the  defendants;  that  It  was  not  res 
Inter  alios  acta,  and  not  made  In  the  pres- 
ence or  with  the  knowledge  of  plaintiffs.  We 
do  not  doubt  that  the  objections  to  such  tes- 
timony were  well  token,  nor  that  the  court 
erred  In  admitting  it  In  evidence.  But  the 
contract  testified  to  by  the  witness  Is  so  dis- 
similar In  Its  terms  from  the  one  sued  on  that 
such  testimony  could  not  In  our  opinion,  pos- 
sibly have  Influenced  or  prejudiced  the  jury 
against  the  defendants.  It  Is  true  that  "a 
fact  which  renders  the  existence  or  non- 
existence of  any  fact  in  Issue  probable  by 
reason  of  its  general  resemblance  thereto,  and 
not  by  reason  of  Its  being  connected  there- 
with, Is  deemed  not  to  be  relevant  to  such 
fact"  Stuart  v.  Kohlberg  (Tex.  Civ.  App.) 
53  S.  W.  596;  Ross  v.  Moskowltz  (Tex.  Civ. 
App.)  9S  B.  W.  86.  The  matter  In  issue  In 
this  case  was  whether  defendants  ever  made 
the  contract  with  plaintiffs  upon  which  they 
ground  their  action.  There  Is  not  such  a  re- 
semblance between  the  contract  sued  on  and 
the  one  testified  to  by  the  witness  Williams 
as  to  render  It  probable  that  the  one  In  Issue 
wtm  ever  made  between  the  parties.  If  such 
testimony  has  any  pertinency  whatever  to 
the  Issue,  Its  tendency  is  to  show,  by  a  dis- 
similarity of  the  two  contracts,  that  the  one 
In  Issue  never  was  made.  But  we  think  that 
the  testimony  did  not  have  the  sllgbtefit 
probative  force  upon  any  Issue  In  the  case, 
and  that,  while  totally  irrelevant  and  for 
that  reason  Inadmissible  as  evidence,  it  could 
not  possibly  have  prejudiced  the  Jury  against 
the  defendants,  or  have  had  any  Infiuence  at 
all  ui>on  It  in  deciding  the  Issues  In  the  case. 
It  Is  only  when  the  admission  of  Irrelevant 
testimony  may  be  prejudicial  to  the  party 
complaining  of  Its  introduction  In  evidence 
that  an  appellate  court  is  authorized  to  re- 
verse a  Judgment  on  account  of  Its  wrongful 
admission.  In  other  words,  such  a  tribunal 
will  not  reverse  a  judgment  when  it  clearly 
appears  that  It  was  not  tinctured  or  In  any 
way  affected  by  the  admission  of  Irrelevant 
testimony. 

6.  Regarding  the  sixth  assignment  of  er- 
ror, It  is  sufficient  to  say  that  If  the  evi- 
dence showed  the  contract  between  plaintiffs 
and  defendants  was  a  guaranty  on  the  part 
of  defendants  of  the  performance  of  an  obli- 
gation of  the  Matagorda  County  Rice  &  Ir- 
rigation Oompany,  the  effect  of  such  evidence 
would  be  to  require  a  verdict  In  favor  of  de- 
fendants under  the  court's  general  charge, 
because  It  would  prove  that  no  such  contract 
as  the  one  sued  on  was  ever  made.  Hence, 
It  would  have  been  entirely  unnecessary  to 
give  the  special  charge  referred  to  In  the  ns- 
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slgnment.  Bat  the. evidence  does  not  tend.  In 
tbe  slightest,  to  show  any  sucti  guaranty  of 
the  performance  of  any  contract  of  the  irri- 
gation company.  Such  contract  of  guaranty 
rests  entirely  upon  tbe  Imagination,  unlllu- 
mined  by  even  a  scintilla  of  evidence.  We 
are  not  inclined  to  explore  the  statute  of 
frauds  for  the  purpose  of  determining  Its 
eflFect  upon  an  Imaginary  contract  The  same 
may  be  said  of  the  eighth  assignment  of  er- 
ror, which  Is  also  overruled. 

7.  That  portion  of  the  statement  subjoined 
to  the  proposition  under  this  assignment 
which  relates  to  tbe  evidence  malies  no  ref- 
erence to  the  pages  of  the  record,  as  is  re- 
quired by  rule  31  of  this  court  We  are  not 
required  to  read  the  stenographer's  report  of 
125  pages  for  the  purpose  of  ascertainiing 
whether  the  evidence  was  such  as  required 
tbe  court  to  give  the  special  charge  referred 
to  in  the  assignment  of  error.  Therefore  the 
assignment  will  not  be  considered. 

8.  There  Is  no  evidence  whatever  tending 
to  show  that  plaintiffs  relied  on  the  Matagor- 
da, etc..  Company  to  furnish  tbe  water  neces- 
sary to  water  their  crop.  On  the  contrary, 
tbe  evidence  shows  Indisputably  that  they 
relied  upon  their  contract  with  defendants  to 
furnish  the  water.  Therefore  q>ecial  charge 
No.  6  requested  by  defendants  was  properly 
refused. 

9.  The  correct  rule  for  measuring  the  dam- 
ages was  given  by  the  court  in  its  main 
charge,  and  special  charge  No.  7,  by  which 
defendants  sought  to  have  a  different  rule 
given,  was  properly  refused. 

10.  The  error  in  the  charge  Indicated  by 
tbe  eleventh  assignment  If  error,  was  simply 
one  of  omission,  which  of  Itself  furnishes  no 
ground  of  reversal. 

11.  Our  conclusions  of  fact  dispose  of  the 
twelfth,  fourteenth,  and  fifteenth  assignments 
of  error. 

12.  If  the  defendants  contracted  to  fur- 
nish plaintiffs  water  to  irrigate  their  crop, 
it  is  Immaterial  whether  they  had  any  water 
or  not  for  that  purpose;  and  the  evidence 
offered  by  them  to  prove  they  had  no  water, 
the  exclusion  of  which  is  tbe  subject  of  the 
thirteenth  assignment  of  error,  was  properly 
excluded. 

There  is  no  error  in  the  Judgment,  and  It  is 
af^rmed. 

On  Rehearing. 

NEHIiIj,  J.  Upon  considering  this  motion, 
we  have  concluded  that  we  were  in  error  in 
not  sustaining  appellant's  fifth  assignment, 
and  in  not  reversing  the  Judgment  on  account 
of  the  error  disclosed  by  it  If  the  dissimilar- 
ity in  the  contract  testified  to  by  the  witness 
Williams  to  the  one  alleged  by  plaintiff  in 
this  case  extended  to  all  the  terms  of  each, 
then,  it  might  be  said  that  the  admission 
of  the  testimony  of  the  witness  was  harmless. 
But  tbe  dissimilarity  is  not  to  that  extent 
In  regard  to  appellants'  agreement  to  furnish 
sufficient  water  to  Irrigate  the  rice  crop,  the 


terms  of  the  contract  testified  by  Williams 
are  the  same  as  those  which  the  plaintiff 
claimed  were  made  by  them  with  liim.  As 
the  pivotal  question  in  this  case  was,  did 
the  appellants  agree  to  furnish  plaintiff  all 
the  water  necessary  to  cultivate  and  raise 
the  crop  of  rice  on  the  premises  leased  by 
him?  the  Jury  might  have  been  induced  to 
believe,  from  the  fact  that  appellants  bad 
made  such  an  agreement  with  Williams,  that 
they  ha4  made  a  similar  one  with  plaintiff, 
as  was  claimed  by  him.  Tbe  evidence  on  this 
issue  being  such  that  the  Jury  might  have 
found  In  favor  of  either  party  upon  it,  we 
cannot  say  that  tbe  testimony  of  Wllllama, 
which,  as  we  have  seen,  was  erroneously 
admitted,  did  not  so  turn  the  scales  on  the 
side  of  the  plaintiff  as  to  cause  the  Jury  to 
find  in  his  favor. 

On  account  of  the  error,  the  motion  is 
granted,  the  judgment  reversed,  and  tbe 
cause  remanded. 


SOUTHWESTERN  TELEGRAPH  ft  TELB- 
PHONB  CO.  V.  MORRIS. 

(Court  of  Civil  Appeals  of  Texas.     Dee.   19, 
1907.) 

Neoi^iqercb— Tklefhors    Likes— LiOHTKina 
—Killing  Stock— Proximate  Cause— Sxjf- 

noiEHCY  or  EVIDSKCB. 

In  an  action  for  the  value  «t  a.  horse  al- 
leged to  have  been  Idlled  by  lightning  through 
tbe  defective  condition  of  a  telephone  line,  held, 
tha.t  the  evidence  wonid  not  warrant  a  finding 
that  the  wire  or  telephone  line  was  the  efficient 
caase  of  the  bolt  of  lightning  striking  the  horse. 

Appeal  from  Wise  County  Court 
Action  by  J.  H.  Morris  against  the  South- 
western Telegraph  &  Telephone  Company. 
From  a   Judgment   for  plaintiff,  defendant 
appeals.    Reversed  and  rendered. 

The  appellee  sued  the  Southwestern  Tele- 
graph &  Telephone  Company  in  tbe  Justice 
court  for  damages  in  the  sum  of  $150  for  the 
death  of  a  horse.  He  recovered  Judgment  in 
the  Justice  court  and  the  appellant  carried 
tbe  case  to  the  county  court,  where  it  was 
tried  to  a  Jury,  and  the  appellee  recovered 
again,  and  the  appellant  seeks  to  have  that 
Judgment  reversed  in  this  court 

The  appellee  alleged  that  on  or  about  Sep- 
tember 1,  1906,  the  defendant  company  oper- 
ated and  maintained  a  telephone  line  on  to 
and  across  plaintiff's  tract  of  land,  and  that 
the  land  was  Inclosed,  and  that  appellee  us- 
ed the  same  for  pasturage  for  Ills  horses,  and 
that  said  telephone  line  was  negligently  per- 
mitted to  get  out  of  and  remain  out  of  repair 
so  that  the  wire  became  greatly  slacked,  and 
by  reason  of  said  telephone  line  and  by  rea- 
son of  same  being  so  out  of  repair,  while 
plaintiirs  horses  were  in  the  premises  and 
near  said  line,  the  said  line  during  a  thunder 
storm  became  overcharged  with  electricity, 
and  by  reason  thereof  plaintitrs  horse  was 
struck  and  killed  by  such  overcharge.  The 
evidence  in  the  record  shows  the  following: 


Digitized  by 


Google 


Tex^         SOUTHWESTERN  TELEGRAPH  ft  TELEPHONE  CO.  r.  MORRIS. 


427 


The  appell«e  testified  for  himself  that  abont 
6  o'clock  p.  m.  on  Friday,  August  31,  1906, 
he  sent  his  boy  with  the  horse  to  turn  him 
and  another  one  in  his  pasture  situated  on 
the  outskirts  of  the  town  of  Decatur.    The 
pasture,  consisting  of  about  seven  acres,  was 
inclosed  by  a  four-wire  barbed  wire  fence. 
The    liorse   was   not  seen   any   more   until 
aboat  dark  the  next  evening,  Saturday,  when 
api>ellee  found  blm  dead  beneath  the  tele- 
phone wires  that  went  across  his  pasture. 
On  the  Friday  night  the  horse  was  put  in 
the  pasture  there  was  a  hard  rain,  wind,  and 
tbnnder    storm,    with   great    electrical    dis- 
turbance   and    much    lightning.    Appellee's 
family  went  to  a  storm  cellar,  though  appel- 
lee did  not    He  says  when  he  found  the  car- 
cass of  the  horse  late  Saturday  evening  he 
did  not  then  make  any  examination,  as  it 
was  getting  dark.    The  next  morning  he  got 
several  parties  to  go  with  him,  and  went 
where  the  horse  was  lying,  and  made  a  care- 
ful examination  of  the  carcass  and  the  sur- 
roundings.   The  horse  was  lying  with  his 
hips  about  one  foot  west  from  a  point  directly 
beneath  the  most  westerly  of  the  three  tele- 
phone wires  suspended  over  the  pasture,  and 
with  his  head  somewhat  away  from  beneath 
the  wires.    The  parties  carefully  Inspected 
the  horse's  body  to  see  If  there  were  any 
marks,  wounds,  bums,  or  singed  hair  upon 
it,  and  found  that  there  were  none,  except 
that  cm  each  hip  near  where  the  tall  leaves 
the  body  there  was  a  little  place  where  some 
foam   had  oozed  out    Neither  the  appellee 
nor  any  of  the  parties  removed  the  foam, 
and  did  not  know   whether  the  skin   was 
broken  at  those  places  or  not.    They  did  not 
know  whether  or  not  any  bones  were  broken. 
At  the  place  where  the  horse  lay  the  middle 
wire  of  the  three  telephone  wires  was  the 
lowest  of  the  three,  and  as  appellee  testifies, 
was  only  about  six  inches  higher  than  his 
head,  and  that  he  is  six  feet  tall.    The  mid- 
dle wire  had  been  strung  on  the  tops  of  the 
poles,   and  the  other  two   wires  had  been 
strung  on  the  ends  of  the  cross-arms  nntled 
to  the  poles  beneath  the  tops.    At  the  place 
where  the  horse  lay  the  three  wires  were 
about   18  Inches  apart  and  the  center  one 
about  a  foot  lower  In  its  construction  than 
the  other  two.    The  nearest  telephone  pole 
was  about  60  steps  south  of  the  horse.    About 
30  steps  south  of  the  horse  was  a  small 
stick  suspended  above  the  ground   and  at- 
tached to  each  of  the  wires  for  the  purpose 
of  preventing  them  from  coming  in  contact 
This  stick  appeared  to  have  been  splintered, 
the  splinters  having  been  knocked  off  of  It 
apparently    by    lightning,    though   the    wit- 
nesses only  give  that  as  an  opinion.    There 
were  green  weeds  and  grass  all  around  where 
the  horse   fell   and   all   around   the  other 
places  that  have  been  mentioned.    On  the 
Sunday  morning  following  appellee  testifies 
that  he  discovered  a  swath  of  blasted  weeds 
and  grass  extending  from  the  point  beneath 
the  splintered  stick  before  mentioned,  and 


it  being  30  steps  south  of  the  horse,  to  the 
body  of  the  horse,  and  stopping  there.  This 
swath  lay  directly  beneath  the  three  wires, 
was  about  three  feet  wide  on  an  average,  was 
not  quite  uniform  in  width,  and  showed  plain- 
ly  that  the  grass  and  weeds  in  such  swath 
had  recently  been  burned  and  killed.  The 
other  weeds  and  grass  aroimd  there  were 
green.  There  was  no  sign  of  the  horse's 
having  struggled — not  even  a  broken  weed. 
At  the  next  telephone  pole  north  of  where 
the  horse  lay  the  cross-arm  had  been  splinter- 
ed, apparently  having  been  done  by  light- 
ning. From  the  pole,  60  steps  south  of  the 
horse,  the  ground  sloped  north  toward  the 
horse,  and  at  the  splintered  stick,  30  steps 
from  the  horse,  the  wires  were  about  4  or 
5  feet  from  the  ground.  The  wires  were  none 
of  them  burned  In  two  or  broken.  Appellee 
says  that  he  found  two  wires  of  his  barbed 
wire  fence  on  the  south  side  of  the  pasture 
had  been  broken  a^d  rolled  up,  being  broken 
loose  from  two  or  three  posts,  and  that  his 
other  horse  that  was  in  the  pasture  at  the 
time  was  cut  on  the  breast  by  the  wire.  The 
original  wire  that  was  put  up  over  the  pas- 
ture was  a  wire  extending  from  the  residence 
of  John  Spencer  In  the  country  to  the  tele- 
phone exchange  In  Decatur  that  was  then 
ox>erated  by  Robert  Moore.  Appellee  says  he 
does  not  know  whether  defendant  had  any- 
thing to  do  with  the  local  exchange.  "My 
understanding  was  that  Hobert  Moore  him- 
self owned  the  local  exchange."  He  testi- 
fies that  John  Spencer  built  the  line,  and  that 
the  two  other  telephone  wires  had  been  put 
on  said  poles  connecting  the  residences  of 
several  farmers  with  the  Independent  Tele- 
phone £2xchange  in  Decatur ;  and  that  these 
last  two  wires  were  strung  on  cross-arms 
nailed  to  the  poles  that  John  Spencer  had 
put  up.  He  says  the  last  time  before  the 
horse's  death  that  he  saw  the  wires  at  th^ 
place  of  the  horse's  death  was  when  he  cut 
his  oats  about  three  months  before  the  horse 
was  killed.  John  Spencer  testified  for  the 
plaintiff  that  be  put  up  the  telephone  line 
that  passed  over  the  pasture  or  field  where 
the  plaintiff's  horse  was  found  dead ;  that  be 
connected  his  residence  In  the  country  with 
the  telephone  exchange  in  Decatur,  which 
was  then  owned  by  Robert  Moore.  He  says 
that  Robert  Moore  told  him  that  he  could 
build  the  line  and  connect  with  his  exchange 
If  he  wanted  to  for  a  monthly  rental  or 
charge  of  $1.00.  He  further  says  that  a  short 
time  before  the  horse's  death  Robert  Moore 
sold  his  exchange  to  the  Southwestern  Tele- 
graph &  Telephone  Company,  and  went  out 
of  business,  and  that  the  Southwestern  Tele- 
graph &  Telephone  Company  assumed  bis 
contract  that  Robert  Moore  had  made  with 
him,  and  that  the  Southwestern  Telegraph  & 
Telephone  Company  continued  furnishing  htm 
upon  the  same  terms  stated  that  Robert 
Moore  did ;  that  the  two  wires  put  up  by  his 
neighbors  were  used  by  them  to  give  tele- 
phone  communication  between   their    farm 
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houses  and  the  independent  telephone  ex- 
change In  Decatur,  and  that  they  got  his 
consent  to  put  them  up  on  bis  poles ;  that  the 
repairs  made  on  the  telephone  line  were  at 
his  cost  and  expense  when  made.  He  testi- 
fies that  he  examined  the  place  where  the 
horse  had  lain,  and  tried  to  reach  up  with 
his  hand  and  touch  the  lowest  of  these  three 
wires,  and  that  he  could  not  do  so,  and  that 
be  was  6  feet  10  Inches  tall ;  that  the  swath 
of  burnt  weeds  and  spot  where  the  horse  lay 
were  still  discernible  out  there  even  at  the 
time  of  the  trial  of  the  case ;  that  the  swath 
of  burned  weeds  began  about  12  steps  north 
of  the  nearest  telephone  pole  south  of  the 
spot  where  the  horse  lay,  and  extended  un- 
derneath the  wires  to  a  point  12  or  15  feet 
from  where  the  horse  lay,  and  that  It  did  not 
extend  nearer  to  the  horse  than  that ;  that  on 
the  night  of  August  31st  there  was  a  severe 
thunder  storm,  and,  while  at  his  telephone, 
he  received  an  electric  shock  that  knocked 
him  down  and  which  burned  out  his  tele- 
phone Instrument  or  rendered  It  dead;  that 
a  day  or  two  afterwards,  at  his  request  and 
expense,  the  appellant  sent  a  man  out  there 
who  fixed  his  Instrument  and  restored  com- 
munication; that  two  or  three  days  after 
the  horse  was  found  deed  that  he  and  the 
other  two  parties  owning  the  lines  went  to- 
gether and  set  the  poles  entirely  off  of  plaln- 
tlfTs  land  because  they  had  never  entered 
plaintiff's  land  with  any  consent  or  right 
The  appellant  offered  In  evidence  one  of 
Its  linemen,  who  testifies  that  he  was  a  line- 
man for  the  company,  and  that  after  John 
Spencer's  line  had  been  put  up  two  other 
wires  were  put  up  on  the  same  poles  by  oth- 
er parties,  all  of  which  wires  connected  In- 
side the  corporate  limits  and  Into  the  Inde- 
pendent Exchange;  that  Mr.  Moore  allowed 
the  parties  switching  privileges  at  25  cents 
per  month ;  that,  when  the  appellant  bought 
out  Moore's  exchange,  It  bought  nothing  but 
bis  local  exchange,  Including  his  Instruments, 
poles,  and  wires,  and  the  right  to  maintain 
the  latter  upon  the  streets  of  Decatur;  that 
he  repaired  this  line  about  six  weeks  before 
the  death  of  the  horse,  and  that  he  did  It  at 
Mr.  Spencer's  request  and  did  not  charge 
Mr.  Spencer  anything  for  his  trouble;  that 
Mr.  Spencer  did  not  go  to  the  manager  of  the 
appellant  company  to  arrange  for  this  help, 
but  came  direct  to  him,  and  that  he  went 
with  him  of  his  own  accord  and  for  his  ac- 
commodation ;  that  he  saw  these  wires  about 
a  month  before  the  death  of  the  horse,  and 
that  they  were  then  In  good  condition  Just  as 
he  had  left  them  when  he  repaired  them. 

Wm.  D.  Williams  and  R.  M.  Rowland,  for 
appellant    Ford  &  Patterson,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  appellant  complains  In  bis  first  assign- 
ment of  error  of  the  refusal  of  the  court  to 
give  a  peremptory  instruction  to  the  Jury 
to  find  for  the  appellant,  and  In  another  as- 


signment of  error  complains  of  the  action  of 
the  court  In  refusing  to  grant  a  new  trial 
because  the  verdict  was  contrary  to  the  evi- 
dence. The  appellant  asserts  that  the  evi- 
dence in  the  record  (1)  wholly  failed  to  show 
negligence  on  the  part  of  the  telephone  com- 
pany; and  (2)  was  wholly  insufilclent  tOBhow 
that  the  death  of  the  horse.  In  the  manner 
shown  by  the  testimony,  was  the  proximate 
result  of  maintaining  the  telephone  line; 
and  (8)  the  evidence  wholly  failed  to  show 
that  the  appellant  either  ovraed  or  controlled 
the  telephone  line  In  question.  These  as- 
signments are  considered  together  and  with 
the  testimony  In  the  record. 

The  examination  of  the  horse  after  the 
storm,  considered  In  the  light  of  the  height 
of  the  wire  above  him,  discloses  rather  posi- 
tively that  the  wire  did  not  come  In  con- 
tact with  him.  Neither  were  the  wires  cross- 
ed or  together.  There  Is  not  shown  any 
structural  or  inherent  quality  or  defect  of 
the  line  or  wire,  or  that  It  was  out  of  re- 
pair or  maintenance  at  the  time.  The  light- 
ning In  Its  course  shattered  the  stick  sepa- 
rating the  wires  from  contact  from  each  oth- 
er, and  a  cross-arm  on  a  pole  distant  there- 
from, and  cut  a  swath  of  grass  underneath 
3  feet  wide  beneath  the  wires,  extending  from 
a  point  30  steps  from  the  horse  on  the  ground 
sloping  north  towards  the  horse  and  beyond 
him  12  or  15  feet  Two  wires  of  a  barbed 
wire  fence  on  the  south  side  of  the  pasture 
bad  been  broken  and  rolled  up,  being  broken 
loose  from  two  or  three  of  the  posts.  The 
shattered  stick  was  SO  steps  south  from  the 
horse,  and  the  cross-arm  60  steps  north  from 
the  horse.  Was  the  horse  killed  by  electric- 
ity which  came  from  the  wires,  or  directly 
by  a  bolt  of  lightning  from  the  clouds?  If 
the  same  bolt  of  lightning  struck  both  the 
telephone  line  and  the  horse,  but  If  the  wire 
did  not  control  the  path  of  the  bolt  from 
the  clouds  to  the  earth  so  as  to  be  the  proxi- 
mate cause  of  the  bolt's  striking  the  horse, 
the  appellant  as  a  matter  of  law  would  not  be 
liable.  It  Is  not  sufficient  that  the  wire  was 
a  possible  consequence  of  conducting  the 
lightning  to  the  horse.  Railway  t.  E^rle 
(Tex.  App.)  14  S.  W.  1068;  Railway  v.  Leal 
(Tex.  App.)  16  S.  W.  909;  Railway  v.  Blair 
(Tex.  Civ.  App.)  73  8.  W.  10T4;  Railway  t. 
BIgham  90  Tex.  223,  38  S.  W.  162;  Stone 
V.  Railway,  171  Mass.  636,  51  N.  B.  1,  41 
L.  R.  A.  794 ;  Phoenix  L.  &  F.  Co.  v.  Bennett 
(Ariz.)  74  Pac.  48,  63  L.  R.  A.  219.  In  this 
case,  even  If  It  might  be  held  in  law  that 
the  appellant  controlled  or  operated  the  tele- 
phone line  as  a  part  of  Its  business,  the  proof 
In  the  record,  properly  construed,  as  a  matter 
of  law,  would  not  warrant  the  finding  by  a 
Jury  that  the  wire  or  telephone  line  was  the 
efficient  cause  of  the  bolt  of  lightning's  strik- 
ing the  horse,  or  leaping  to  the  horse's  body 
from  the  telephone  wire  suspended  out  of  his 
reach. 

For  these  reasons,  the  assignments  should 
be  sustained.  This  ruling  becomes  the"  Im- 
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portant  and  decisive  question  of  the  case. 
The  Judgment  of  the  trial  court  Is  ordered 
reversed,  and  here  rendered  for  the  appel- 
lant, with  all  costs  of  the  justice  and  county 
courts,  as  well  as  this  court,  adjudged  against 
appellee. 


FT.  WORTH  A  D.  0.  RY.  CO.  v.  POMON. 
(Court  of  Civil  Appeals  of  Texas.    Dec.  5,  1907.) 

1.  Raiuioads— Killing  Stock— Evidence. 

In  an  action  against  a  railroad  for  killing 
an  animal,  evidence  keU  to  justify  a  finding  that 
the  animal  was  killed  by  a  train. 

[Hd.  Note.— For  cases  in  point,  see  Cent  Cig. 
vol.  41,  Railroads,  {  1608%.] 

2.  Same— Liability — Statutes. 

Under  Acta  29th  L^.  (Laws  1905)  p.  226, 
«.  117),  providing  tiiat  each  railroad  company 
having  a  line  in  a  district  where  the  stock  law 
ia  in  force  shall  be  liable  for  the  value  of  stock 
killed  by  trains,  and,  if  a  railroad  shall  fence 
its  road,  it  shall  be  liable  only  in  cases  of  In- 
jury resulting  from  want  of  ordinary  care,  a 
railroad  la  aMolntely  liable  for  stock  killed  by 
it  in  districts  where  the  stock  law  is  in  force, 
unless  the  track  is  properly  fenced,  which  in- 
cludes the  maintenance  of  sufficient  cattle  guards 
at  public  crossings,  in  which  case  it  is  liable 
only  for  injuries  resulting  from  want  of  ordi- 
nary care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  RaUroads,  {{  1411, 1412, 1415.] 

Acts  29th  Leg.  (Laws  190.5)  p.  226,  c.  117, 
fixing  the  liability  of  railroads  for  killing  stock 
where  their  roads  are  either  fenced  or  unfenced, 
though  amending  the  stock  law,  fixes  the  liabili- 
ty of  railroads  for  killing  stock  in  districts 
whpre  the  stock  law  is  in  force,  and  is  valid 
when  applied  to  a  county  which  had  prior  to 
Its  enactment  adopted  the  stock  law. 

Am>eal  from  Wise  County  Court 
Action  by  Elmore  Poison  against  the  Ft 
Worth  &  rtenver   City   Railway   Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Spoonts,  Thompson  &  Barwlse,  for  appel- 
lant   T.  3.  McMurry,  for  appellee. 

HODOES,  J.  Appellee  sued  the  appellant 
In  the  Justice  court  of  Wise  county  to  recov- 
er the  sum  of  $176,  alleged  to  be  the  value 
of  a  horse  killed  by  one  of  the  appellant's 
trains.  Judgment  was  rendered  for  the  full 
amount  sued  for,  and  an  appeal  taken  to  the 
county  court  by  the  appellant  railroad  com- 
pany. Upon  a  trial  in  the  last-named  court 
a  similar  judgment  was  rendered  for  the  ap- 
pellee, and  appellant  appeals  to  this  court 

The  facts  show  that  the  appellee  resided 
near  the  appellant's  railroad  track ;  that  on 
the  night  preceding  the  killing  of  the  animal, 
for  the  value  of  which  suit  Is  brought,  ap- 
pellee confined  his  stock,  including  the  horse 
ta  question,  within  his  lot ;  that  on  the  next 
morning  the  stock  were  out  Appellee  fol- 
lowed the  tracks,  which  led  down  the  cross- 
Ins  over  the  appellant's  line  of  railroad.  The 
track  was  fenced,  but  one  of  the  cattle  guards 
on  the  south  side  of  the  crossing  was  In  bad 
oondltlon,  such  as  to  permit  stock  to  pass 


over  It  on  to  the  appellant's  right  of  way 
and  track  within  its  Inclosure.  Appellee  trac- 
ed an  animal,  presumably  the  one  killed,  over 
this  cattle  guard  and  down  the  right  of  way 
a  short  distance^  The  animal  appeared  to 
have  then  turned  north  and  gone  back  till 
near  the  south  cattle  guard  where  Its  tracks 
disappeared.  The  body  of  the  horse  was 
found  on  the  north  side  of  the  north  cattle 
guard,  and  the  appearance  Indicated  that  It 
had  been  sti-uck  and  killed  by  a  passing  train 
during  the  preceding  night  There  was  tes- 
timony showing  that  one  of  the  appellant's 
trains  passed  along  some  time  during  that 
night.  Whether  or  not  the  animal  was  killed 
by  one  of  appellant's  trains,  as  charged,  was 
a  question  of  fact  passed  upon  by  the  trial 
court  and  found  In  favor  of  appellee ;  and  we 
think  the  evidence  was  sufficient  to  Justify 
the  finding. 

Appellant  contends  that  because  the  proof 
shows  that  Its  right  of  way  was  fenced  at 
the  point  where  the  animal  was  killed,  and 
that  the  stock  law  prohibiting  horses  and 
mules,  etc.,  from  running  at  large  was  in 
force  in  that  county,  appellee  was  not  enti- 
tled to  recover  except  upon  proof  of  negli- 
gence on  the  part  of  the  appellant's  empIoy6s. 
There  was  no  evidence  in  the  record  tending 
to  show  any  n^ligence  causing  the  death  of 
the  appellee's  horse.  The  contention  of  ap- 
pellant assumes  that  It  was  proven  on  the 
trial  that  the  stock  law  was  in  force  In  Wise 
county  at  that  time,  and  was  being  general- 
ly observed.  Admitting  this  fact  to  be  time, 
for  the  sake  of  this  discussion,  it  by  no  means 
follows  that  the  appellee  was  required  to 
prove  that  his  animal  was  killed  through  the 
negligent  operation  of  the  appellant's  train 
before  he  could  recover.  Acts  29th  Leg.  p. 
226,  c.  117,  provides:  "Each  and  every  rail- 
road company,  having  a  line  of  railway  In 
any  county  or  subdivision  thereof,  where  the 
provisions  of  the  preceding  sections  of  this 
chapter  have  been  or  may  hereafter  be  adopt- 
ed, shall  be  liable  to  the  owner  for  the  val- 
ue of  all  stock  killed  or  injured  by  the  loco- 
motives and  cars  of  such  railroad  company 
In  running  over  their  respective  railways, 
which  may  be  recovered  by  suit  before  any 
court  having  competent  jurisdiction  of  the 
amount  If  the  railroad  company  shall  fence 
Its  road  it  shall  only  then  be  held  liable  in 
cases  of  Injury  resulting  from  want  of  or- 
dinary care."  This  had  the  effect  of  making 
the  railroads  absolutely  liable  for  stock  kill- 
ed by  them  in  districts  or  counties  where  the 
stock  law  was  in  force,  unless  the  track  was 
fenced.  Where  this  was  done,  liability  for 
killing  stock  arose  only  upon  showing  that 
the  killing  resulted  from  the  want  of  ordi- 
nary care.  We  think  that  when  the  Legisla- 
ture gave  the  right  to  railroads  to  relieve 
themselves  from  absolute  liability  for  killing 
stock  on  their  rights  of  way  by  fencing  tiieir 
tracks.  It  meant  that  the  track  must  be  in- 
closed with  a  fence  reasonably  sufficient  to 
prevent  the  intrusion  of  stock  of  ordinary 
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habits.  At  public  crosBlDga  the  cattle  guard 
Is  necessarily  a  part  of  this  fence,  and  must 
be  constructed  and  maintained  with  the  same 
degree  of  care  as  applies  to  other  portions  of 
the  fence.  A  railroad  company  can  no  more 
claim  exemption  from  liability  for  the  killing 
of  stock  when  it  Is  shown  that  one  of  its  cat- 
tle guards  is  out  of  repair  8u£Scient  to  per- 
mit the  ingress  ot  stock  tban  when  it  Is 
shown  that  Its  fence  Is  defective  or  insuffi- 
cient We  conclude,  therefore,  that  it  was 
not  necessary  to  prove  negligence  In  order  to 
entitle  the  appellee  to  recover  in  this  suit 

But  the  appellant  contends,  further,  that 
the  statute  above  referred  to  is  not  applica- 
ble to  Wise  county,  because  the  stodc  law 
was  adopted  in  that  county  prior  to  the  en- 
actment of  the  statute,  that  this  was  an 
amendment  to  the  ertock  law  previously  en- 
acted, and  adopted  in  Wise  county,  and  that 
this  amendment  has  not  been  adopted  in  tliat 
county.  While  this  provision  appears  as  an 
amendment  to  the  stock  law,  as  theretofore 
enacted,  yet  it  seems  to  have  an  Independent 
purpose  in  view— the  fixing  of  the  liability  of 
railroads  for  killing  stock  in  such  districts 
as  may  bave  adopted  the  stock  law.  The  lan- 
guage is :  "Where  the  provisions  of  the  pre- 
ceding sections  of  this  chapter  have  l>een  or 
may  hereafter  be  adopted."  We  presume 
that,  if  this  had  appeared  as  an  independent 
statutory  enactment,  its  validity  would  not 
be  challenged.  We  think  its  charactw  is  not 
changed,  nor  its  validity  affected  because  It 
appears  as  an  enactment  to  the  stock  law. 

There  was  no  error  In  the  Judgment  of  the 
county  court;   and  It  is  accordingly  affirmed. 


HOLMAN  V,  VICKERT  ft  COYLB. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  18, 

1907.) 

Parties — Detpects— Mode  of  Raisino  —  Plea 

IN  Abateubnt. 

Where  plaintiSa'  i>etition  alleged  that  de- 
fendant informed  plaintiffs  that  he  and  others, 
whose  names  were  nnknown  to  plaintiffs,  were 
partners  doinK  bnsiness,  etc.,  defendant  could 
not  object  that  the  petition  showed  a  defect  of 
parties  defendant,  without  raising  such  qaett- 
tlon  by_  plea  in  abatement,  and  famishing  plaior 
tiffs  with  the  names  and  residences  of  defend- 
ant's partners  claimed  to  have  l>een  omitted. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  37,  Parties,  8  134.1 

Appeal  from  Dallas  County  Court;  Hiram 
P.  Lively,  Judge. 

Action  by  Vlckeiy  &  Coyie  against  J.  Q. 
Holman.  From  a  judgment  for  plaintlffa, 
defendant  appeals.    AtUrmed. 

Haynes  A  Haynes  and  U.  P.  Short,  for  ap- 
pellant 

KEY,  J.  This  case  originated  In  a  Justice 
of  the  peace  court,  and  was  finally  tried  In 
the  county  court  where  It  resulted  in  a  Judg- 
ment for  the  plaintiffs,  and  the  defendant  has 
appealed. 

In  tlie  county  court  the  plaintiffs  filed  a 


petition  In  which  they  alleged  tbat  Oxe  de- 
fendant informed  them  that  he  and  others, 
whose  names  were  nnknown  to  the  plaintiffs, 
were  partners  doing  business  in  the  firm 
name  of  Planters'  Wagon  Yard.  The  defend- 
ant excepted  to  the  petition  upon  the  ground 
that  it  showed  on  its  face  that  other  persons 
who  were  not  made  defendants  were  Jointly 
liable  with  him.  Inasmuch  as  the  plaintiffs 
alleged  in  their  petition  that  the  names  of  the 
defendant's  associates  were  unknown  to  them, 
we  think  the  def«idant  should  have  raised 
the  question  of  nonjoinder  of  parties  by  a 
plea  in  abatement,  and  furnished  the  names 
and  residences  of  bis  partners. 

The  other  questions  presented  In  appel- 
lant's brief  have  been  considered,  and  are 
decided  against  him. 

Judgment  affirmed. 


MARS  T.  MORRIS. 

(Court  of  CSvil  Appeals  of  Texas.     Dea   12, 

1907.) 

1.  Trespass  to  Tbt  TlTto— Evidxncb— Ad- 

UISSIBIUTY. 

In  trespass  to  try  title,  where  a  deed  from 
a  common  grantor  had  been  introduced  in  evi- 
dence, it  was  proper  on  cross-examination  to 
ask  defendant  whether  he  went  into  possession 
of  the  entire  tract  inclading  the  part  in  coa- 
troversy,  tmder  the  deed  from  tlie  common 
grantor. 

2.  Affxal— Habmless  Ebbob— AnicisaiON  of 
Evidence. 

Where  other  testimony  in  trespass  to  try 
title  established  that  defendant  went  into  pos- 
session of  the  land  ander  a  deed  from  the  com- 
mon grantor,  sustaining  an  objection  to  evidence 
on  that  point  held  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Gait  Dig. 
vol.  3,  Appeal  and  Error,  (i  4194-4199.] 

8.  Trespass  to  Tbt  Title— Bvidbnce—Ad- 
MiSBiBiLiTT— Deeds  TO  Otheb  Pakties. 
Under  a  plea  of  "not  guilty"  in  trespass 
to  try  title,  defendant  may  show  that  the  legal 
title  to  land  was  not  in  the  common  grantor  of 
plaintiff  and  defendant  at  the  time  he  conveyed 
to  plaintiff,  but  was  outstanding  in  some  one 
else.  Hence  evidence  that,  givmg  to  othem 
owning  land  in  the  survey  by  title  superior  to 
grantor's,  the  quantity  to  which  thn  were  en- 
titled, would  leave  no  more  than  the  grantor 
conveyed  to  defendant  might  tend  to  show  an 
outstanding  title,  if  accompanied  by  other  testi- 
mony sho^ng  the  boundaries  of  the  land  owned 
l)y  others,  and  the  other  deeds  would  be  admis- 
sible for  such  a  purpose,  but,  if  no  evidence 
was  offered  indicating  the  boundaries  under 
such  deeds,  they  should  be  excluded  on  motion. 
4.  Trial— iNSTBucnoNS  —  Applicabiutt  to 
Evidence. 

Where  plaintiff  and  defendant  claimed  un- 
der the  same  grantor,  M.,  but  the  description 
in  the  deed  to  defen^nt  the  prior  grantee,  did 
not  extend  so  far  as  the  established  west  bound- 
ary of  an  adjacent  tract  as  recognized  by  O., 
the  owner  of  that  tract,  but  such  recognized 
west  l>oundary  coincided  with  the  east  line  of 
the  land  in  controversy,  in  an  action  of  tres- 
pass to  ti7  title,  it  was  error  to  instruct  that 
if  the  survey  containing  the  land  in  controversy 
did  not  contain  a  greater  number  of  acres  than 
M.  had  conveyed  to  defendant,  tMether  with  the 
number  of  acres  in  the  survey  deeded  to  other 

earties,   then  defendant  should  recover,   unlen 
efore  selling  to  defendant  M.  and  O.  agreed  on 
the  boundary  line  between  them. 
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5.  Tbespasb  to  Tbt  Titlb  — Bvidencb  — Ad- 

mSSIBIUTT. 

In  tregpaaa  to  try  title,  where  plaintiff 
claimed  under  a  subsequent  deed  of  gift  from 
defendant's  grantor  a  piece  of  land  which  de- 
fendant claimed  was  included  in  his  grant,  evi- 
dence that  the  grantor  refused  to  permit  de- 
fendant to  pay  certain  purcliase-price  notes  be- 
fore they  matured,  until  he  paid  unearned  in- 
terest, was  inadmissible. 

6.  Appeait-Habiclbss  Bkbob— Aduissioh  or 
Btidence. 

In  trespass  to  try  title,  where  plaintiff 
claimed  under  a  subsequent  deed  of  ^ift  from 
defendant's  grantor,  and  defendant  claimed  that 
plaintiff's  grantor  was  estopped  to  deny  the 
amount  of  land  included  in  his  deed  because  of 
certain  representations,  admission  of  evidence 
that  the  common  grantor  refused  to  permit  de- 
fendant to  pay  certain  purchase-money  notes 
until  be  had  paid  unearned  interest  thereon 
held  prejudicial  In  view  of  the  claim  of  e8to]K>eL 

7.  Trespass  to  Tbt  I^tlb— Kvidkhcb— Ad- 
hissibilitt  —  miskepbesentaxionb  as  to 
bouhdabies. 

In  tresiMiss  to  try  title,  under  a  plea  of 
not  guilty,  defendant  may  defeat  recovery  by 
proruig  an  estoppel.  Hence,  where  plaintiff 
claimed  under  a  subseqnent  deed  of  gift  from  de- 
fendant's grantor,  evidence  was  admissible  to 
show  that  tlie  common  grantor  had  represented 
to  defendant  that  the  tract  he  was  selling  him 
included  the  land  in  controversy. 

8.  EsTOPPEi/— Pemons  Estopped. 

In  trespass  to  try  title,  a  plaintiff  claim- 
ing under  a  subsequent  deed  of  gift  from  de- 
fendant's grantor  is  bound  by  representations 
which  would  estop  the  grantor. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  I  290.] 

9.  Tbespabs  to  Tbt  Title— Evidence— Ad- 
MissiBiLiTT — Oral  Pbooe  of  Misbepbesen- 
tatiorb  ow  Qbartob. 

In  trefipass  to  try  title,  where  plaintiff 
HainKd  under  a  subsequent  deed  of  gift  from 
defendant's  grantor,  if  defendant  intended,  and 
the  grantor  understood  him  as  intending,  to 
purchase  tiie  entire  tract  of  land,  including  ^the 
parcel  in  controversy,  and,  so  understanding, 
the  grantor  made  representations  that  the 
boundaries  of  the  part  to  be  sold  extended  to 
the  extreme  boundary  of  the  part  In  contro- 
versy, the  grantor  would  be  estopped  from  as- 
serting in  himself  title  to  any  of  the  land  em- 
braced in  the  tract  as  he  represented  it  to  de- 
fendant to  be,  and  the  estoppel  would  include 
plaintiff. 

10.  Evidence— Paboi,  Evidence— Estoppel. 
The  rule  which  forbids  evidence  to  vary, 

contradict,  or  explain  the  plain  and  nnam- 
bignons  language  of  a  deed,  is  not  infringed  by 
permitting  mlsr^resentadons  as  to  the  extent 
and  identity  of  the  land  conveyed  to  operate 
as  an  estoppel. 

11.  Tbiai,  —  Instbuctions  TJnwabeanted  bt 
Evidence. 

In  trespass  to  try  title,  where  there  was  no 
evidence  tending  to  show  that  by  nuitnal  mis- 
take of  defendant  and  his  grantor  the  deed  fail- 
ed to  embody  their  common  intention,  though 
plaintiff  claimed  nnder  a  subsequent  deed  of 
gift  from  defendant's  grantor,  it  was  error  to 
charge  that  defendant  was  entitled  to  recover  if 
the  common  grantor  by  his  deed  intended  to 
convey  the  land  in  controversy,  and  defendant 
intended  to  purchase  it,  since  the  issue  was  not 
made  by  the  evidence. 

12.  EsTOPPEi/— Bt  Deed— Pebsons  Estopped. 

In  trespass  to  try  title,  where  M.,  the 
eonxmon  grantor  of  plaintiir  and  defendant, 
owned  a  certain  tract  of  land  adjoining  land 
belonging  to  G.,  and  defendant,  knowing  the 
boundarv  line  of  O.'s  tract,  purchased  a  tract 
from  M.  under  M.'s  representation  that  the 
tract  extended  to  O.'a  boundary   line,   if  de- 


fendant would  not  have  bought  the  land  from 
M.  but  for  the  misrepresentations,  then  M.  and 
plaintiff,  who  claimea  under  a  deed  of  gift  sub- 
sequent to  defendant's  deed,  would  be  estopped 
from  denying  that  the  boundary  line  of  O.'s 
tract  was  the  true  boundary  line  of  the  land 
conveyed  to  defendant,  and  defendant  should 
recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  §§  69-74,  290.] 
13.  Advebse  Possession— Patment  ot  Taxes. 
Where  defendant  in  an  action  of  trespass 
to  try  title  claims  under  a  deed  which  on  its 
face  does  not  include  an  entire  tract  of  land 
owned  by  the  grantor,  and  defendant  has  not 
paid  the  taxes  on  Uie  amount  of  land  claimed 
by  him  for  the  period  necessaur  to  the  operation 
of  the  statute  of  limitations,  he  is  not  entitled 
to  the  land  in  controversy  under  the  five  years' 
statute  of  limitations. 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; R.  L.  Porter,  Judge. 

Trespass  to  try  title  by  T.  O.  Mars  against 
B.  C.  Morris.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  remand- 
ed. 

L.  8.  Schluter  and  a  B.  Sheppard,  for  ap- 
pellant Templeton,  Crosby  &  Dinsmore,  for 
appellee 

WltiLSON,  C.  J.  Appellant's  suit  against 
appellee  was  to  try  the  title  to  iS»Vioo 
acres  of  the  Joshua  B.  Hill  surrey.  In  Hop- 
kins county.  His  petition,  to  the  form  usual 
in  sncb  suits,  was  filed  in  the  district  court 
of  Hopkins  county  on  January  8,  1906.  Ai>- 
pellee  answered  by  a  general  demurrer,  a 
general  denial,  a  plea  of  not  guilty,  a  plea 
setting  up  the  statute  of  limitations  of  five 
years,  and  a  suggestion  that  he  had  in  good 
faith  made  permanent  and  valuable  improve- 
ments on  the  land.  By  a  supplemental  petl- 
itlon  appellant  demurred  to  appellee's  answer, 
and  averred  that  the  ImproTements  made  by 
appellee  on  the  land  were  made  within  12 
months  before  his  suit  was  filed  and  after 
same  was  filed,  and  with  a  knowledge  at  the 
time  on  appellee's  part  that  he  had  no  Inter- 
est In  nor  title  to  the  land;  and  appellant 
further  averred  that  If  appellee  In  good  faith 
held  possession  and  made  the  improvements 
claimed  to  have  been  made  by  him,  and  was 
allowed  to  recover  for  same,  he  should  be  al- 
lowed to  recover  as  against  appellee  the 
rental  value  of  the  land,  which  he  alleged 
to  be  $100  per  year.  On  a  trial  had  February 
2,  1907,  the  Jury  returned  a  verdict  to  favor 
of  the  defendant  and  accordingly  on  that 
date  a  Judgment  was  rendered  and  entered 
in  favor  of  appellee.  By  his  deed  dated  July 
23,  1900,  and  filed  for  record  September  15, 
1900.  for  a  consideration  of  $1,670  paid  and 
to  be  paid  to  him,  one  J.  H.  Mars  conveyed 
to  appellee  a  tract  of  land  described  as  con- 
taining "by  estimate"  334  acres,  and  other- 
wise described  as  follows :  "Beginning  at  the 
southwest  comer  of  the  J.  B.  Hill  survey; 
thence  north  to  the  northwest  corner  of  said 
survey,  1200  varas,  a  stake ;  thence  east  with 
the  north  boundary  line  of  said  survey,  1570, 
a  stake;  thence  south  to  the  south  boundary 
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line  of  said  HlII  surrey  1,200  vrs.  a  stake; 
thence  'west  to  the  southwest  corner  of  said 
survey  1,5T0  vrs.  to  the  place  of  beginning, 
containing  by  estimate,  334  acres  of  land 
of  the  J.  B.  Hill  headrlght  survey."  By  his 
deed  of  gift  dated  February  15,  1904,  said 
J.  H.  Mars  conveyed  to  his  son  T.  C.  Mars, 
appellant,  a  tract  of  land  described  as  con- 
taining "by  estimate"  20%  acres,  and  other- 
wise described  as  follows:  "Beginning  1570 
vrs.  east  from  the  soutbwesft  comer  of  the 
said  J.  B.  HIU  survey  at  B.  O.  Morris*  soath- 
east  comer  In  said  Hill  survey ;  thence  east 
100  vrs.  to  the  southwest  comer  of  a  tract 
sold  to  Alvin  Gregg;  thence  north  1,200  vrs. 
to  the  north  boundary  line  of  HUI  survey; 
thence  west  100  vrs.  to  the  northeast  comer 
of  E.  C.  Morris  tract  In  said  survey;  thence 
south  1,200  vrs.  to  the  place  of  beginning 
containing  by  estimate  20%  acres  of  land." 
It  appears  from  the  evidence  that  the  dis- 
tance frofti  the  northwest  comer  of  the 
tract  of  land  purchased  by  appellee  of  J.  H. 
Mars  to  a  bols  d'arc  stake  at  the  northwest 
comer  of  a  tract  <^  land  In  the  same  survey 
owned  by  one  Gregg,  according  to  one  sur- 
veyor who  testified,  Is  1,774  varas,  and,  ac- 
cording to  another  surveyor  who  also  testi- 
fied, is  1,778  varas.  The  call  In  appellee's 
deed  from  his  northwest  comer  Is :  "Thence 
east  with  the  north  boundary  line  of  said 
survey  1,570,  a  stake."  The  unit  of  measure 
Is  omitted  In  the  call,  but  the  other  calls 
In  the  deed  are  for  varas,  and  we  think  this 
call  must  be  treated  as  a  call  east  1,570 
varas.  Because  of  representations  made  to 
him  by  J.  H.  Mars  at  the  time  be  purchased 
the  land,  appellee  ccmtends  that  his  north 
line  extends  to  the  bols  d'arc  stake  at  the 
northwest  comer  of  the  Gregg  tract,  and  that 
his  east  line  extends  thence  south  with 
Gregg's  west  line,  and  so  Includes,  with  the 
other  calls  in  his  deed,  the  land  in  contro- 
versy. Appellant's  contention  is  that  the  ap- 
pellee's north  line  should  not  be  extended 
farther  east  than  the  distance — 1,670  varas — 
called  for  in  his  deed,  and  that  the  strip 
208  by  1,200  varas  along  the  west  boundary 
line  of  the  Gregg  tract  passed  to  blm  by  his 
father's  deed.  It  appears  from  the  evidence 
that  J.  H.  Mars  owned  a  part  of  the  Hill  sur- 
vey, bounded  on  the  north,  east,  and  west 
by  Inclosed  land,  and  on  the  south  by  nnin- 
closed  land.  The  land  on  the  west  was  own- 
ed by  one  McAnear,  and  that  on  the  east  by 
one  Gregg.  Appellee,  a  stranger  In  the  nelgh- 
tmrhood  In  which  the  land  was  situated,  and 
Ignorant  of  Its  boundaries,  with  a  view  of 
purchasing  the  tract  owned  by  J.  H.  Mars 
on  the  Hill  survey,  went  over  it,  along 
Gregg's  west  line  as  marked  by  his  fence, 
and  at  his  northwest  comer  found  a  bols 
d'arc  stake.  Another  stake  west  from  this 
one  was  pointed  out  to  him  by  McAnear,  who 
owned  the  land  adjoining  on  the  west,  as 
marking  the  northwest  comer  of  the  Mars 
tract  After  so  Inspecting  the  land,  appellee 
went  to  see  said  J.  H.  Mars,  who  lived  in  an< 


other  county,  and  proposed  to  purchase  from 
him  the  tract  of  land.  Appellee  testified  that, 
for  the  purpose  of  Identifying  it,  he  inquired 
of  Mars  If  the  bols  d'arc  stake  at  the  north- 
west comer  of  the  Gregg  land  was  the  comer 
of  his  land,  that  Mars  replied  that  it  was— 
that  the  land  be  owned  was  against  Gregg's 
— and  at  the  same  time  Informed  appellee 
that  be  supposed  the  stake  pointed  oat  to 
him  by  McAnear  was  the  northwest  comer 
of  the  tract  he  (Mars)  owned  on  the  Hill 
survey;  that  his  (Mars')  proposition  was  to 
sell  appellee  the  land  he  owned  on  that  sur- 
vey; that  he  thought  the  tract  contained 
about  334  acres,  and  that  he  wanted  $5  per 
acre  for  it;  that  on  this  basis  the  sale  was 
consummated,  appellee  paying  to  Mars  $270 
In  cash  and  executing  and  delivering  to  him 
seven  notes  for  $200  each,  payable,  respec- 
tively, on  or  before  November  1,  1901,  1902, 
1908,  1904,  1905,  and  1907,  and  secured  by 
the  vendor's  Hen  expressly  retained  in  them 
on  the  land.  Testifying  for  appellant.  Mars 
denied  having  made  the  representations 
charged  to  him  by  appellee.  The  deed  execut- 
ed by  Mars  and  delivered  to  appellee  In  con- 
summating the  sale  was  made  July  23,  1900. 
By  November  15th  following  appellee  had 
Inclosed  the  entire  tract  l>etwe«i  the  Mc- 
Anear land  on  the  west  and  the  Gregg  land 
on  the  east  by  a  fence ;  and  during  Octot)er, 
1900,  built  a  cow  shed  and  barn  on  the  strip 
thereof  now  in  controversy.  He  constructed 
a  dwelling  house  on  the  other  part  of  the 
•  land  which,  with  a  part  of  the  land,  he  sold 
to  one  France  in  January,  1904.  In  the  fall 
of  that  year  he  built  a  dwelling  house  on 
the  land  ta  controversy.  Appellee  testified 
that  he  intended  to  buy,  and  believed  he  had 
bought,  and  that  his  deed  conveyed,  all  of  the 
tract  owned  by  Mars  on  the  survey.  When 
he  sold  to  France  in  1903,  he  ascertained 
that  there  was  In  the  tract  an  excess  of, 
as  he  thought,  about  20  acres  over  the  quan- 
tity (334  acres)  specified  as  conveyed  by  bis 
deed.  Neither  appellee  nor  Mars  was  sure 
as  to  the  quantity  in  the  tract  at  the  time 
the  contract  for  the  sale  and  purchase  of  the 
land  was  made.  The  deed  consummating  the 
sale  specified  the  quantity  of  land  thereby 
conveyed  as  334  acres  "by  estimate."  On 
Febraary  29,  1904,  before  several  of  them 
were  due,  appellee  paid  to  Mars  the  amount 
of  the  notes  given  for  the  land,  and,  in  addi- 
tion to  such  amount,  representing  as  the 
parties  testified  unearned  interest,  paid  to 
him  the  sum  of  $100  according  to  Mars,  or 
$140  according  to  appellee.  Before  these  notes 
were  paid,  appellee  had  informed  Mars  that 
he  thought  there  was  an  excess  in  the  tract 
of  about  20  acres  over  the  334  acres  called 
for  In  his  deed.  The  deed  of  gift  from  J. 
H.  Mars  to  appellant  was  dated  February 
15,  1904.  Appellee's  deed  was  filed  for  record 
on  September  15,  190O.  It  was  shown  that 
appellant  rendered  and  paid  taxes  on  land 
In  the  Hill  survey  as  follows:  For  the  year 
1901  on  835  acres;  for  the  year  1902  on  414 
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»cre8 ;  for  the  year  1908  on  413  acres ;  for  the 
year  1004  on  194  acres ;  for  the  year  1905 
on  194  acres;  and  for  the  year  1906  on  197 
acres.  In  January,  1904,  he  sold  175  acres 
■of  the  tract  conveyed  to  him  by  Mars  to  H. 
W.  France,  who  rendered  and  paid  the  taxes 
thereon  for  the  years  1004,  1905,  and  1906. 

To  proTe  that  he  and  appellee  were  claim- 
ing title  to  the  land  from  a  common  source, 
appellant  asked  appellee  while  he  was  on  the 
stand  as  a  witness  if  he  went  Into  possession 
of  all  the  tract  west  of  the  Gregg  land  under 
the  deed  to  him  from  J.  H..  Mars.  The  ques- 
tion was  objected  to  by  appellee,  and  the  ob- 
jection was  by  the  court  sustained,  on  the 
ground  that  appellee  should  not  be  required 
to  state  under  what  claim  of  title  he  went 
Into  possession  of  the  land.  By  his  first  as- 
signment of  error,  appellant  complains  of  this 
action  of  the  court.  The  deed  from  J.  H. 
Mars  to  appellee  having  been  Introduced  In 
evidence,  we  think  the  objection  made  to  the 
testimony  should  have  been  overruled.  But 
the  other  testimony  in  the  case  established 
beyond  question  that  appellee  did  go  into  pos- 
session of  the  land  and  claim  title  thereto 
solely  under  the  deed  to  him  from  J.  H. 
Mars.    The  error  therefore  was  harmless. 

Over  api>ellanf a  objection  that  same  was 
prejudicial  to  his  rights  and  did  not  tend  to 
show  title  In  appellee  to  the  land  in  contro- 
versy, the  court  admitted  in  evidence  a  deed 
dated  January  29,  1874,  conveying  to  W.  B. 
Ward  from  the  owner  thereof  200  acres  in  a 
square  In  the  northeast  comer  of  the  Hill 
survey.  The  admission  of  this  deed  as  evi- 
dence Is  assigned  as  error,  as  Is  also  the 
charge  of  the  court  with  reference  to  it  and 
others  admitted  as  evidence  for  a  like  pur- 
pose, as  follows :  "The  deeds  to  Ward,  Lowe, 
and  Gregg,  wlilch  have  been  Introduced  in 
evidence,  are  sufficient  to  convey  860  acres 
out  of  the  north  and  east  parts  of  the  Joshua 
B.  Hill  survey.  Now,  if  you  believe  from  the 
evidence  that  the  said  Hill  survey,  in  fact, 
contains  not  exceeding  the  number  of  acres 
conveyed  by  Mars  to  the  defendant  in  addi- 
tion to  and  besides  the  860  acres  deeded  to 
Ward,  Lowe,  and  Gregg,  then  the  said  J.  H. 
Mars  had  not  title  to  any  land  in  the  Hill 
survey,  except  the  land  conveyed  by  him  to 
the  defendant,  and  in  such  case  you  should 
return  a  verdict  for  the  defendant,  unless 
yon  believe  that  before  selling  to  defendant 
Mars  and  Gregg  agreed  on  the  boundary  line 
between  them." 

To  defeat  appellant's  suit  under  his  plea 
of  not  guilty,  appellee  had  a  right  to  show,  if 
he  could,  that  the  legal  title  to  the  land  was 
not  In  J.  H.  Mars  at  the  time  he  conveyed 
to  T.  C.  Mars,  but  was  outstanding  In  some 
one  else.  Evidence  that,  after  giving  to  oth- 
ers owning  land  in  the  survey  by  title  supe- 
rior to  that  of  Mars  the  quantity  of  land 
they  were  entitled  to,  there  would  not  be 
left  In  the  survey  more  than  the  334  acres 
Mars  bad  conveyed  to  appellee,  might  tend  to 
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show  such  an  outstanding  title,  if  accom- 
panied by  testimony  showing  that  the  boun- 
daries of  the  lands  so  owned  by  others,  bad 
not  been  so  fixed  as  to  exclude  any  claim  on 
the  part  of  such  owners  to  the  land  in  con- 
troversy.  An  objection,  therefore,  to  the  ad- 
mission of  a  deed  when  ofCered  for  such  a 
purpose  should  not  be  sustained.  But  If,  in 
connection  with  It,  other  evidence  such  as 
has  been  indicated  is  not  offered,  it  should, 
we  think,  on  motion  be  excluded.  Had  such 
a  motion  been  made  with  reference  to  this 
deed,  we  think  It  should  have  been  sustain- 
ed, because  we  have  been  unable  to  find  In 
the  record  any  evidence  tending  to  show  that 
any  of  the  land  In  controversy  was  included 
within  the  boundaries  of  the  deed  objected 
ta  And  the  statement  made  with  reference 
to  this  deed  applies  as  well  to  the  Lowe  and 
Gregg  deeds.  The  east  boundary  line  of  the 
land  In  controversy,  from  the  uneontro verted 
evidence  In  the  case,  seems  to  be  Identical 
with  the  line  marked  by  Gregg's  fence  and 
recognized  and  established  as  his  west  boun 
dary  line.  It,  as  we  understand  them  to  be 
from  the  evidence,  the  lines  mentioned  as 
so  marked  are  identical,  in  the  absence  of 
other  testimony  than  that  In  the  record,  the 
charge  complained  of  should  not  have  been 
given.     Jones  v.  Powers,  65  Tex.  215. 

Over  appellant's  objection  that  the  same 
did  not  show  the  nature  of  the  contract  of 
sale  between  him  and  J.  H.  Mars  and  was 
Immaterial  and  prejudicial  to  his  rights,  ap- 
pellee was  permitted  to  testify  that  J.  H. 
Mars  refused  to  permit  him  to  pay  certain 
of  the  notes  be  had  executed  for  the  purchase 
money  of  the  land  before  they  matured  until 
he  had  paid  said  J.  H.  Mars  about  |140  un- 
earned interest  We  are  unable  to  see  how 
this  testimony  could  be  regarded  as  tending 
to  show  that  J.  H.  Mars  had  or  bad  not  con- 
veyed to  appellee  the  land  In  controversy. 
It  was,  we  think.  Inadmissible,  and,  on  the 
issue  of  an  estoppel  claimed  by  appellee,  cal- 
culated to  prejudice  appellant's  contention 
in  the  minds  of  the  Jury. 

On  the  ground  that  the  deed  from  J.  H. 
Mars  to  appellee  was  so  plain  and  unambigu- 
ous as  not  to  permit  of  oral  proof  in  explana- 
tion of  Its  meaning,  and  that  appellee  had  no 
pleadings  authorizing  evidence  of  fraud,  mis- 
representation, or  mistake  to  affect  the  same, 
appellant  objected  to  appellee's  testimony  to 
the  ^ect  that  at  the  time  he  purchased  the 
land  J.  H.  Mars  represented  to  him  that  the 
tract  of  land  he  was  selling  him  was  against 
the  Gregg  land,  that  the  bois  d'arc  stake  at 
the  northwest  comer  of  the  Gregg  tract  was 
the  northeast  comer  of  his  (Mars')  tract,  that 
he  thought  his  tract  contained  about  334  acres, 
etc.  The  objection  was  overruled;  and  this 
is  complained  of  In  the  fourth  assignment  of 
error.  We  think  the  testimony  properly  was 
admitted.  Under  a  plea  of  not  guilty,  a  de- 
fendant can  defeat  a  recovery  by  plaintiff 
by  proving  as  against  him  an  estoppel.    May- 
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er  y.  Ramsey,  46  Tez.  876;  Onest  r.  Ouest, 
74  Tex.  664,  12  S.  W.  831.  Claiming,  as  ap- 
pellant does,  under  a  deed  of  gift  from  J.  H. 
Mara,  he  would  be  bound  by  representations 
which  would  operate  to  estop  said  J.  H.  Mars. 
If  appellee  Intended,  and  J.  H.  Mara  under- 
stood him  as  Intending,  to  pnrchase  the  tract 
of  land,  and  not  834  acres  out  of  same,  and  If, 
so  understanding,  Mars  made  to  appellee  the 
representations  claimed  to  hare  been  made  to 
him,  -and  if  appellee  relied  upon  and  to  any 
extent  was  thereby  Induced  to  consummate 
the  pnrchase  of  the  land,  there  can  be  no 
doubt,  we  think,  as  to  the  effect  as  against 
said  J.  H.  Mara  of  the  re^jresentationa  so 
made  by  him.  He  would  be  estopped  from  as- 
serting in  himself  title  to  any  of  the  land 
embraced  in  the  tract  as  he  represented  It 
to  appellee  to  be.  The  rule  which  forbids  evi- 
dence to  Tary  or  contradict  or  explain  the 
plain  and  unambiguous  language  of  a  deed  is 
not  infringed  by  permitting  the  representa- 
tions to  80  operate.  As  said  In  Wright  r. 
Doberty,  50  Tex.  41:  "An  estoppel  does  not 
gtve  an  estate  or  divest  another  of  an  estate 
in  lands,  but  merely  binds  the  interest  by  a 
conclusion  which  precludes  the  party  against 
whom  it  operates  from  asserting  or  denying 
the  state  of  the  title."  Regan  v.  Mllby,  21 
Tex.  Civ.  App.  21,  (50  S.  W.  587 ;  McCrory  et 
al.  y.  Lutz  et  aL  CTez.  Oiy.  App.)  62  S.  W. 
1094, 

In  the  court's  main  charge  and  In  a  special 
charge  given  at  appellee's  Instance  the  Jury 
in  effect,  were  Instructed  to  find  for  appellee 
if  they  believed  from  the  evidence  that  J.  H. 
Mars  by  his  deed  Intended  to  convey  the  land 
In  controversy  and  appellee  Intended  to  pur- 
chase same.  The  action  of  the  court  In  so 
instructing  the  jury  is  complained  of  in  ap- 
pellant's fifth  and  sixth  assignments  of  er- 
ror. There  was  no  evidence  tending  to  show 
that  by  a  mutual  mistake  of  the  parties,  the 
deed  failed  to  embody  their  common  intention. 
On  the  contrary,  the  evidence  strongly  indi- 
cates that  J.  H.  Mars  at  the  time  he  execut- 
ed the  deed,  whatever  may  have  been  bis  in- 
tention prior  thereto,  did  not  thereby  intend 
to  convey  the  land  in  controversy.  Because 
on  an  issue  not  made  by  the  evidence,  we 
think  the  instructions  complained  of  were 
erroneous. 

At  the  request  of  appellee,  the  court  charg- 
ed the  Jury  as  follows :  "If  you  believe  from 
the  evidence  that  at  the  time  and  before  the 
making  of  the  deed  by  J.  H.  Mara  to  defend- 
ant there  was  a  bois  d'arc  stake  at  what  was 
supposed  to  be  the  northwest  corner  of  the 
Gregg  500  acres  and  at  the  northeast  comer 
of  the  strip  of  land  In  controversy,  and  that 
what  was  supposed  to  be  the  Gregg  west 
boundary  line  was  marked  by  a  fence,  and  If 
you  further  believe  that  at  the  time  and  be- 
fore the  making  of  said  deed  the  said  Mars 
and  defendant  knew  where  the  said  Gregg 
fence  and  line  were  located,  and  if  you  fur- 
ther believe  that  the  said  Mars  represented 
to  defendant  that  the  siald  Gregg  line  was  his 


east  boundary  line,  and  agreed  with  defend- 
ant that  for  the  consideration  named  In  the 
said  deed  he  would  convey  to  defendant  all 
the  land  owned  by  him  in  the  Joshua  B. 
Hill  survey  lying  west  of  said  Gregg  line,  and 
if  you  further  believe  that  the  defendant  re- 
lied on  said  representations  and  agreement, 
and  was  thereby  induced  to  buy  the  said  land 
of  the  said  Mars^  and  believed  from  the 
representations  made  to  him  by  the  said 
Mars  that  the  said  Mara  was  conveying  to 
him  by  said  deed  all  the  land  owned  by  him 
in  said  Hill  survey  lying  west  of  the  said 
Gregg  line,  and  if  yoa  further  believe  that 
but  for  said  representations  defendant  wonld 
not  have  bought  the  land  of  the  said  Mars, 
then  the  said  Mara  and  the  plalntlf,  who 
claims  under  him,  would  be  estopped  from 
denying  that  the  said  Gregg  line  was  the  true 
east  boundary  line  of  the  land  conveyed  to 
defendant  by  the  said  deed,  and  In  such  case 
you  should  find  for  the  defendant"  As  we 
view  the  evidence  in  the  record,  this  charge 
clearly  and  correctly  presented  the  issue  in 
the  case.  If  under  the  circumstances  stated 
in  the  charge  J.  H.  Mara  made  to  appellee  the 
representations  charged  to  him,  appellant 
would  be  bound  thereby,  and  should  fail  in 
his  suit  If  J.  H.  Mara  did  not  make  to  ap- 
pellee the  representations  charged,  nor  othera 
sufficient  to  estop  him,  then  appellant  should 
recover  the  land  in  controverey.  On  the  rec- 
ord before  us  the  charge  presented,  and  prop- 
erly, the  controlling  issue  in  the  case. 

Appellant's  ninth  assignment  of  error  com- 
plains of  that  part  of  the  court's  charge  which 
submitted  to  the  Jury  as  an  issue  in  the  case 
appellee's  claim  of  title  under  the  statute  of 
limitations  of  five  yeara.  The  evidence  in  the 
record  seems  clearly  to  show  that  the  distance 
from  the  northwest  comer  of  the  land  claim- 
ed by  appellee  under  the  deed  to  him  from 
J.  H.  Mars,  on  a  direct  line  east  to  the  north- 
east comer  of  the  land  in  controveray,  Is  1,774 
or  1,778  varas.  The  call  in  appellee's  deed 
east  from  his  northwest  comer  along  such 
direct  line  is  for  a  distance  of  1,570  varas  to 
a  stake.  The  calls  from  this  point  are  south 
1,200  varas,  and  then  west  1,670  varas.  These 
calls  satisfied,  according  to  the  evidence,  ex- 
clude from  the  description  in  appellee's  deed 
the  strip  204  or  208  varas  by  1,200  varas  in 
controversy.  Only  by  a  resort  to  other  evi- 
dence, as  showing  the  intention  of  the  parties, 
for  instance,  could  the  description  in  the  deed 
be  applied  to  the  land  In  controversy.  There- 
fore, and  because  it  did  not  appear  that  ap- 
pellee had  rendered  and  paid  the  taxes  on  the 
land  in  controversy  during  the  period  neces- 
sary to  the  operation  of  the  statute  in  his 
favor  (Bassett  v.  Martin,  83  Tex.  844,  18  S. 
W.  587),  appellee's  deed  should  not  have  been 
held  to  be  sufficient  as  a  basis  for  a  charge 
authorizing  the  Jury  to  find  Ui  his  favor  under 
the  five-year  statute  of  limitations.  Basaett 
V.  Martin,  83  Tex.  344,  18  S.  W.  587;  Jones 
V.  Powers,  65  Tex.  215 ;  Brokel  T.  McKechnlek 
69  Tex.  32.  S  S.  W.  623. 
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For  tbe  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded  for  a 
new  trial. 


MARSHALIi  et  al.  y.  STUBBS. 

(Court  of  Civil  Appeals  of  Texas.     Dee.  11, 
190T.) 

1.  WnxB— Pbobath— RcviKW— Bond  oh  Ap- 

PSAL   BT  EZBOCTOB. 

Where,  a  will  having  been  probated,  the 
estate  was  appraised  and  inventoried,  and  the 
execator  paid  some  of  the  debts,  there  being 
another  still  due,  and  the  executor  up  to  the 
time  of  the  appeal  by  him  from  a  judgment 
setting  aside  &e  judgment  admitting  the  will 
to  probate,  which  was  not  attacked  on  the 
ground  that  it  was  void,  but  becauee  of  testa- 
tor's weak  intellect  and  undue  influence,  Iiad 
exercised  all  the  functions  of  executor,  the  judg- 
ment setting  aside  the  probate  did  not  terminate 
his  official  duties  so  as  to  require  him  to  exe- 
cute an  appeal  bond  on  that  appeal. 

2.  Sakk  —  Tbtat.    Dk    Novo  —  Reuand    of 
Causb. 

Under  the  statute  providing  that  on  ap- 
peal to  the  district  court  from  the  county  court 
the  trial  shall  be  de  novo,  where  an  appeal  was 
taken  by  an  executor  to  the  district  court  from 
a  judgment  of  the  county  court  setting  aside  the 
probate  of  the  will,  the  district  court  was  with- 
out authority  to  remand  the  cause  because  the 
sole  legatee  had  not  been  made  a  party  to  the 
action  to  set  aside  the  probate  of  the  will,  since, 
though  she  may  have  been  a  necessary  party, 
yet  the  failure  to  join  her  did  not  render  the 
judgment,  as  to  the  executor,  void. 
S.  Same— AppKAi— New  Pabties. 

The  district  court  has  the  power,  where  a 
will  contest  is  appealed  to  it  from  the  county 
coort,  to  require  new  parties  to  be  joined. 

Appeal  from  District  Court,  Blanco  Coun- 
ty;   Clarence  Martin,  Judge. 

Action  by  Mrs.  Alle  Marshall  and  others 
against  M.  T.  Stubbs,  executor.  There  was 
a  judgment  In  the  county  court  for  plaintiffs, 
and  the  executor  appealed  to  the  district 
court.  Thereafter  the  district  court  over- 
ruled plaintiff's  motion  to  dismiss  the  ap- 
peal, and  on  the  executor's  motion  remand- 
ed the  cause  to  the  county  court,  and  plain- 
tUTs  appeal.    Reversed  and  remanded. 

Will  Q.  Barber  and  L.  Koenlger,  for  ap- 
pellants.   Cochran  &,  Penn,  for  appellee. 

FISHER,  O.  J.  The  appellants  as  the 
heirs  at  law  of  W.  A.  Kemp,  deceased, 
brought  this  suit  against  the  appellee  Stubbs, 
as  executor  of  the  last  will  and  testament  of 
W.  A.  Kemp,  to  set  aside,  cancel,  and  an- 
nul a  Judgment  and  decree  of  the  county 
court  of  Blanco  county,  r^idered  and  enter- 
ed on  the  2d  day  of  January,  1906,  probat- 
tns  the  will  In  question.  On  the  trial  of  this 
case  In  the  county  court  Judgment  was  en- 
tered in  accordance  with  the  prayer  of  the 
appellants.  From  that  judgment  an  appeal 
was  taken  to  the  district  court  of  Blanco 
county  by  N.  T.  Stubbs,  executor,  without 
executing  an  appeal  bond.  The  appellants 
In  the  district  court  filed  a  motion  to  the 
effect  that  the  appeal  of  Stubbs  be  dismissed 
on  the  ground  that  he  had  failed  to  execute 


an  appeal,  bond.  This  motion  was  orermled 
by  the  trial  court,  and  thereafter,  on  the 
same  day,  on  a  written  application  by  ap- 
pellee, Stubbs,  the  trial  Judge  remanded  to 
the  county  court  of  Blanco  county  the  con- 
troversy for  further  proceedings  to  be  taken 
In  that  court  in  order  to  make  Mrs.  Nan  A. 
Kemp,  surviving  wife  of  the  testator,  men- 
tioned in  the  will  as  sole  legatee,  a  party  to 
the  cause  of  action  by  the  appellants  to  set 
aside  and  cancel  the  former  decree  probat- 
ing the  will.  On  this  branch  of  the  case  the 
Judgment  of  the  court  states  that  "the  court 
is  of  the  opinion  that  Mrs.  Kemp  was  and 
Is  a  necessary  party  as  urged  in  the  motion, 
and  that  svld  motion  [that  is,  the  motion  to 
remand]  should  be  sustained,  and  It  Is  or- 
dered, adjudged,  and  decreed  by  the  court 
that,  for  that  reason,  this  cause  be  remanded 
to  the  county  court  of  Blanco  county,  Tex., 
and  that  the  order  of  said  court  made  and 
entered  at  its  July  term,  1906,  and  appealed 
from  by  Stubbs,  executor,  be  set  aside  and 
held  for  naught,  and  that  all  costs  of  bring- 

-Ing  this  case  to  this  court  by  this  proceeding 
be  taxed  against  the  appellants,"  naming 
them. 

The  first  question  raised  in  appellants' 
brief  Is  whether  or  not  the  trial  court  erred 
in  refusing  to  dismiss  the  appeal  of  Stubbs, 

'  on  the  ground  that  he  had  not  perfected  an 
appeal  by  executing  an  appeal  bond.  It  is 
contended  by  the  appellants  that  the  Judg- 
ment of  the  county  court  setting  aside  and 
▼acating  the  previous  order  probating  the 
will  annulled  the  power  of  Stubbs  as  execu- 
tor, and  destroyed  bis  official  status.  It 
appears  that  the  will,  several  months  prior 
to  the  time  that  these  appellants  brought 
their  suit, to  set  aside  the  Judgment  probat- 
ing It,  had  been  regularly,  by  proper  proceed- 
ing in  the  probate  court  of  Blanco  county, 
probated  and  Judgment  to  that  effect  enter- 
ed, and  Stubbs,  together  with  the  appraisers, 
bad  appraised  and  Inventoried  the  property 
of  the  estate.  And  it  appears  from  the  ap- 
plication filed  by  him  In  the  district  court  to 
remand  that  he  had  taken  possession  of  tbe 
estate  and  paid  some  of  the  debts  provided 
for  in  tbe  will,  and  that  there  was  another 
debt  still  due,  and  that  he  had,  up  to  the 
time  of  the  appeal  of  the  case  by  him  from 
tbe  last  Judgment  rendered  in  tbe  county 
court,  exercised  all  the  functions  of  an  ex- 
ecutor. The  will  by  its  terms  appoints 
Stubbs  executor,  and  provides  that  he  might 
act  in  that  capacity  without  giving  bond.  It 
provided  for  the  making  and  return  of  an 
Inventory,  all  of  which  was  done  during  the 
time  that  Stubbs  was  acting  as  executor. 
It  affirmatively  api>ears  from  the  recitals 
contained  in  the  will  that  there  are  debts, 
and  Mrs.  Nan  Kemp,  tbe  surviving  wife  of 
the  testator,  Is  mentioned  as  sole  legatee. 
There  was  no  attack  made  upon  the  orig- 
inal Judgment  entered  by  the  county  court 
probating  tbe  will  on  tbe  ground  that  that 
Judgment  was  void,   but  the  ground  nixm 
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whlcb  the  appellants  assailed  It  was  because 
of  a  weakened  Intellect  of  the  testator  at  the 
time  of  the  execution  of  the  wUl,  and  be- 
cause its  execution  had  been  procured  by  the 
undue  Influence  of  his  wife.  Appellants  have 
cited  us  to  some  cases  which,  It  is  contended, 
settle  the  question  that  Stubbs,  In  order  to 
appeal,  should  have  executed  a  bond,  but 
these  decisions  are  distinguishable  from  this 
case  on  the  facts.  Stubbs,  In  entering  upon 
his  official  duties  as  executor,  occupied  a 
trust  relation,  not  only  to  the  legatee,  but 
to  the  creditors  of  the  estate,  and  he  rested 
under  the  duty  of  collecting  and  preserving 
the  property  for  the  purpose  of  complying 
with  the  terms  of  the  will.  He  had  no  pei- 
Bonal  Interest  In  the  estate,  and  gained  noth- 
ing under  the  will,  except  merely  the  com- 
missions of  fees  that  might  be  allowed  him 
by  the  law.  Having  possession  of  the  proi)- 
erty,  he  was  charged  with  the  duty  of  pre< 
serving  it,  In  order  to  execute  the  trust, 
which  right  had  been  established  by  a  Judg- 
ment heretofore  lawfully  rendered.  His  re- 
lationship that  arose  from  the  Judgment  oT 
probation  was  merely  official,  and  the  sub- 
sequent Judgment  setting  aside  the  former 
Judgment  probating  the  will  did  not  termi- 
nate his  official  duties,  so  long  as  he  took 
the  proper  steps  to  appeal  from  that  decree. 
He  rested  under  the  duty,  in  the  interest  of 
those  creditors  that  had  been  paid  and 
whose  claims  were  recognized,  and  In  the 
Interest  of  the  legatee,  to  appeal  from  that 
judgment,  and  to  protect,  if  possible,  the 
rights  that  they  had  acquired  by  the  former 
Judgment;  and  In  the  pursuit  of  this  rem- 
edy, and  for  the  purpose  of  accomplishing 
these  objects,  we  do  not  see  how  it  can  be 
said  that  he  was  merely  acting  as  an  in- 
dividual, and  not  officially.  Therefore  we 
have  reached  the  conclusion  that  there  was 
no  error  In  the  ruling  of  tlie  trial  court  re- 
fusing to  dismiss  the  appeal  on  motion  of 
appellants  on  the  ground  that  Stubbs  had 
not  executed  an  appeal  bond. 

The  next  question  raised  in  appellants' 
brief  is  to  the  effect  that  the  trial  court  had 
no  power  to  remand  the  case  to  the  county 
court  for  the  purpose  of  having  Mrs.  Nan 
Kemp  made  a  party,  or  for  any  other  pur- 
pose. The  trial  Judge  evidently  proceeded 
upon  the  idea  that  Mrs.  Kemp  was  a  neces- 
sary party,  and  that  the  Judgment  rendered 
by  the  county  court  setting  aside  the  former 
judgment  probating  the  will,  without  her  be- 
ing made  a  party  to  the  proceeding,  was  a 
nullity  and  absolutely  void.  Mrs.  Kemp  may 
have  been  a  necessary  party,  but  it  does  not 
necessarily  follow  that  the  Judgment  ren- 
dered against  the  executor  would  be  void. 
Stark  V.  Carroll,  66  Tex.  397,  1  S.  W.  188; 
*Hoi1Is  V.  Dashiell,  62  Tex.  187.  The  law  pro- 
vides that  on  appeal  to  the  district  court 
the  trial  shall  be  de  novo.  There  Is  a  simi- 
lar provision  of  law  with  reference  to  «p- 
peals  from  the  justice  court  to  the  county 
court,  and  in  construing  the  latter  statute 


it  has  been  held  that  an  appeal  which  has 
been  properly  perfected  from  a  Judgment  of 
the  Justice  to  the  county  court,  whl<di  baa 
not  twen  dismissed  for  some  good  reason, 
does  not  merely  suspend  the  enforcement  of 
the  judgment  of  the  justice's  court,  but  that 
judgment  is  absolutely  destroyed  and  annul- 
led (Moore  v.  Jordan,  66  Tex.  396);  that  the 
jurisdiction  is  then  vested  in  the  court  to 
which 'the  case  Is  appealed  for  a  trial  de 
novo.  Just  as  if  it  had  originated  there,  sub- 
ject to  certain  provisions  of  the  stt^tute  regu- 
lating the  question  of  pleading  and  the  In- 
troduction of  additional  causes  of  actl<HL 
The  same  rules  would  apply  to  an  appeal 
from  the  county  court  to  the  district  court, 
and  the  latter  court  would  have  no  more 
authority  to  remand  a  case  to  the  county 
court  for  a  new  trial  than  would  the  county 
court  have  power  to  remand  to  the  Justice's 
court  for  a  new  trial.  And  we  are  of  the 
opinion  in  this  instance  that  the  district 
court  should  have  retained  Jurisdiction  and 
proceeded  to  try  the  case  de  novo.  It  was 
in  the  power  of  that  court  to  require  the 
sole  legatee,  Mrs.  Kemp,  to  be  made  a  party 
before  proceeding  to  trial  (Stark  v.  Carroll, 
supra),  and  we  are  inclined  to  agree  with  tlia 
court  that  she  was  a  necessary  party  In  the 
sense  that  she  should  have  been  Joined  in 
order  to  make  the  Judgment  complete  and 
binding  upon  all  parties  in  Interest,  and  in 
order  to  bring  about  a  final  determination  of 
the  controversy.  State  v.  Rhomberg,  68  Tex. 
220,  7  S.  W.  196.  And  It  may  be  conceded 
that  the  judgment  of  the  trial  court  was  in- 
determinate and  irregular  in  this  respect. 
But  it  by  no  means  follows  that,  even  If  this 
could  be  conceded  to  be  true,  the  judgment 
as  to  Stubbs  would  be  void,  nor  can  it  be 
conceded  that  the  mere  fact  that  Mrs.  Kemp 
does  not  appear  to  be  a  party  on  the  record 
renders  inconclusive  the  Judgment  of  the 
county  court  setting  aside  the  probation  of 
the  will. 

It  may  be  true  that  ehe  has  estopped  her- 
self to  question  the  validity  of  that  judg- 
ment by  reason  of  the  fact  It  might  be  made 
to  appear  that  her  interest  was  there  repre- 
sented by  attom^B  employed  in  her  de- 
fense. One  may  become  bound  by  a  judg- 
ment, although  not  formally  a  party  to  the 
controversy.  This  Is  Illustrated  In  the 
cases  of  Powell  v.  Heckerman,  6  Tex.  C31v. 
App.  304,  26  S.  W.  166;  Bomar  v.  Bulldins 
Ass'n,  20  Tex.  Civ.  App.  605,  49  S.  W.  914; 
Cleveland  v.  Heldenbeimer  (Tex.  Civ.  App.) 
44  S.  W.  651;  Bonner  v.  Green,  6  Tex.  CIt. 
App.  99,  24  S.  W.  835;  2  Black,  Judgments, 
{{  534,  539,  545,  649.  But,  however,  it  may 
be  possible  that  these  decisions  would  have 
no  application  to  the  facts  of  this  case,  and 
it  may  be  that,  if  it  should  be  established 
that  Mrs.  Kemp  was  represented  at  tbe 
trial  in  the  county  court,  that  the  judgment 
there  would  not  conclude  her,  for,  as  stated 
before,  a  perfected  appeal  from  that  judg- 
ment, unleaa  it  could  be  shown  In  this  case 
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that  she  was  a  iwrty  to  tbe  appeal,  renders 
that  judgment  Inoperatlre;  and  it  is  doubt- 
ful, If  such  Is  Its  condition,  whether  it  could 
support  any  right  by  estoppel  or  otherwise. 
These  are  just  merely  suggestions,  because 
there  is  nothing  appearing  upon  the  face  of 
the  record  showing  what,  if  any,  may  have 
been  the  connection  of  Mrs.  Kemp  with  the 
Judgment  of  the  county  court,  or  the  appeal 
perfected  by  Stnbbs;  and  upon  this  branch 
of  the  case  we  are  clearly  of  the  opinion  that 
the  district  court  has  the  power,  when  a  case 
is  appealed  to  that  court,  to  have  new  par- 
ties made,  and  may  decline  to  proceed  to  the 
trial  unless  they  are  properly  made  parties, 
or  unless  he  could  reach  the  conclusion  that 
such  absent  parties  were  concluded  by  the 
Judgment  rendered  in  the  county  court,  and 
were  parties  to  the  appeaL 

For  the  error  of  the  trial  court  In  remand- 
ing the  case  and  not  retaining  jurisdiction 
(or  trial  de  novo,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


INTEIINATIONAL  &  G.  N.  B.  OO.  v.  NO- 
WASKI  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  11, 
1907.) 

1.  CABBIKBS— INJTTBT  TO  Aini(Ai,s— Cabrieb's 
IiiABiLrrr. 

Where  a  carrier  received  for  shipment  a 
male  in  pood  condition,  the  carrier  was  liable 
tw!  its  safe  delivery,  and  could  be  excused  only 
on  tbe  gronnd  that  an  act  of  God,  the  public 
enemy,  the  inherent  vice  of  tbe  animal,  or  some 
conduct  of  plaintiff  was  the  cause  of  its  death. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  9,  Carriers,  IS  928-082.1 

2.  Sams— PsniA  Faoib  Case. 

Deliver:^  of  a  mule  to  a  carrier  for  trans- 

SortatioD  beini;  shown,  proof  that  the  mule  was 
ead  when  it  arrived  at  its  destination  was  snf- 
ficient  to  create  a  prima  facie  case  of  liabili^ 
against  tbe  carrier. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  9,  Carriers,  §S  957,  95&] 

8.    SaMK— EVIDKNCE. 

In  an  action  against  a  carrier  for  death  of 
a  mule  delivered  to  it  for  transportation,  evi- 
dence of  the  appearance  of  tbe  male's  remains, 
their  condition  and  surroundings,  was  only  ad- 
missible to  establish  the  canse  of  death. 
4.  EviDBHCE — Opinion  Evidence. 

In  an  action  against  a  carrier  for  death  of 
a  mule  delivered  to  it  for  transportation,  but 
found  dead  before  destination  was  reached,  there 
was  evidence  that  the  mule  was  tied  with  a 
rope  when  put  in  a  car,  and,  when  found,  that  the 
rope  was  either  broken  or  cut.  A  conductor  in 
diarge  of  one  of  tbe  trains  in  which  the  male 
was  transported  testified  that  he  discovered  on 
the  neck  and  shoulders  of  the  mule  places  which 
looked  like  boils  or  sores,  and  other  witnesses 
testified  that  there  was  no  nPKlif^ence  in  handling 
the  train.  Held,  that  a  witness  of  experience  in 
loading  animals,  having  testified  that  he  loaded 
the  mule,  tied  him  with  a  rope,  and  partially 
closed  the  car  door  for  ventilation,  should  have 
been  permitted  to  express  his  opinion  as  to 
whether  tbe  mule  was  tied  in  a  proper  place  and 
manner,  and  whether  the  opening  in  the  door 
provided  sufficient  ventilation. 

[Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
voU  20,  Evidence.  8S  2248-2254.] 


Appeal  from  Falls  County  Court;  D.  B. 
Boyles,  Judge. 

Action  by  John  Nowaski  and  others  against 
the  International  &  Great  Northern  Railroad 
Company.  lYom  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  remanded. 

Martin,  Splvey  &  Carter,  for  appellant 
Tom  Connally,  for  appellees. 

FISHER,  O.  J.  This  Is  a  suit  by  the  ap- 
pellees to  recover  from  the  appellant  the 
value  of  a  mule  Shipped  over  appellant's  road 
from  Anderson,  Tex.,  to  Marlin,  Tex.  The 
mule  before  reaching  the  place  of  destinatloa 
was  found  dead  in  the  car,  and  before  it 
reached  Marlln  was  unloaded  by  the  em- 
ployes In  charge  of  appellant's  train.  Ver- 
dict below  was  in  favor  of  the  appellees. 
There  is  evidence  tending  to  show  that  the 
mule  was  In  good  condition  when  delivered 
by  appellees  to  the  railway  company ;  and 
there  is  some  evidence  tending  to  show  that 
possibly  the  mule  may  have  died  from  nat- 
ural causes,  but  the  evidence  leaves  it  un- 
certain as  to  what  was  the  cause  of  tbe 
death  of  the  mule.  Appellant  contends  that 
there  was  no  negligence  upon  its  part  that 
caused  or  contributed  In  any  way  to  the 
death  of  the  mole,  and  there  were  charges 
requested  by  appellant  to  the  eftect  that  it 
could  not  be  held  liable  unless  it  was  guilty 
Of  negligence.  The  court  instructed  tbe  Jury 
that  the  railway  company  would  not  be  lia- 
ble for  the  death  occurring  front  causes  over 
which  it  had  no  control 

The  appellant,  receiving  tbe  mule  for  ship- 
ment, woald  be  held  responsible  for  its  safe 
delivery,  and  could  be  excused  only  upon  the 
ground  tliat  an  act  of  God,  public  enemies,  or 
the  Inherent  vice  of  tbe  animal  or  some  con- 
duct of  the  plaintiff  was  the  cause  of  the 
loss  or  death  of  the  mule.  The  delivery  to 
the  carrier  being  shown,  failure  to  deliver 
to  the  shipper  or  consignee  would  create  a 
prima  fade  case  of  liability  against  the  ai>- 
pellant  This  was  tbe  theory  upon  which  the 
case  was  tried  in  the  court  below,  and  was 
the  reason  doubtless  why  tbe  court  refused  to 
Instruct  upon  the  issue  of  negligence,  but  the 
question  at  last  Is,  what  was  the  canse  of 
the  death  of  the  animal?  It  is  contended  by 
the  appellant  that  it  died  from  causes  over 
which  It  bad  no  control;  and,  of  course,  if 
this  is  true,  It  would  not  be  liable.  The  diffi- 
culty lies  in  proving  the  defense  asserted. 
There  was  no  evidence  Introduced  In  this 
case, that  in  a  direct  way  accounted  for  the 
death  of  the  animal.  Its  appearance,  condi- 
tion, and  the  surroundings  could  only  be  tes- 
tified to,  as  having  some  bearing  in  tending 
to  establish  the  cause  of  Its  death.  These 
facts  were  merely  circumstances.  Now,  while 
It  is  true  that  the  appellant  could  not  acquit 
itself  merely  by  establishing  the  fact  that  It 
was  not  guilty  of  negligence,  still  evidence 
tending  to  acquit  it  of  any  n^llgence,  and 
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tending  to  establtsb  the  fact  that  it  carefblly 
cared  for  and  provided  for  the  safety  of  the 
mule  during  transportation,  would  be  some 
evidence  tending  to  show,  possibly,  that  the 
mule  died  from  causes  over  which  the  appel- 
lant had  no  control.  Such  evidence  would  be 
admissible  as  a  process  of  exclusion,  as  hav- 
ing some  tendency  to  create  an  hypothesis 
consistent  with  the  Idea  that  death  arose 
from  natural  causes;  and  it  was  in  view  of 
this  theory  that  the  evidence  of  the  witness 
Mallard  was  ofTered  by  the  appellant,  as  set 
out  in  the  bill  of  exception  stated  under  the 
seventh  assignment  of  error.  It  was  proposed 
to  prove  by  that  witness  that  he  loaded  the 
mule  In  controversy  In  the  car,  tying  him 
with  a  rope,  and  seeing  to  a  partial  closing  of 
the  door  for  the  puri)08e  of  ventilation.  He 
was  an  experienced  man  In  doing  this  charac- 
ter of  work — ^that  Is,  in  loading  and  unload- 
ing stock — ^and,  after  testifying  to  these  facts, 
be  was  asked  the  question  whether  or  not  the 
mule  wa«  properly  loaded,  as  to  tying  in  the 
car  and  as  to  the  proper  place  in  the  car 
where  he  was  tied,  and  the  manner  in  which 
be  was  tied,  and  the  means  by  which  he  was 
tied,  and  whether  the  opening  left  In  the 
door  was  sufficient  for  ventilation ;  and  It  Is 
shown  by  the  bill  of  exceptions  that  he  would 
have  expressed  an  opinion  favorable  to  the 
railroad  company.  It  would  be  a  difficult 
matter  for  a  witness  to  so  describe  the  sev- 
eral acts  inquired  about  to  a  Jury  as  to  put 
before  them  the  situation  as  It  really  existed. 
He  testified  as  to  what  he  did,  and  the  evi- 
dence shows  that  he  was  experienced  In  that 
character  of  work,  and  we  think  It  was  prop- 
er for  him  to  express  his  opinion.  The  ques- 
tions inquired  about  present  a  combination  of 
facts  which  are  to  be  considered  as  a  whole, 
In  order  to  determine  the  effect  which  should 
be  given  to  them,  and  this  was  a  matter  that 
would  be  difficult  to  reproduce,  except  by 
the  opinion  of  the  witness.  Railway  v.  Jar- 
rold,  65  Tex.  S06. 

The  evidence  showed  that  the  animal  was 
tied  with  a  rope  when  put  In  the  car.  There 
Is  a  witness  who  testified  that  when  the  ani- 
mal was  found  in  the  car  the  rope  was  either 
broken  or  cut;  and  one  of  the  conductors 
who  had  charge  of  one  of  appellant's  trains 
on  which  this  animal  was  transported  testi- 
fies that  be  discovered  on  the  neck  and  shoul- 
ders of  the  mule  places  which  looked  like 
boils  or  sores.  Other  vritnesses  testified  that 
there  was  no  negligence  In  the  handling  of 
the  train.  If  the  opinion  of  this  witness  had 
been  admitted,  the  jury  possibly  In  connec- 
tion with  other  evidence  in  the  case,  might 
have  given  It  some  ^ect,  as  having  a  ten- 
dency to  establish  that  the  mule  died  from 
natural  causes,  or  that  by  pulling  back  on 
the  rope  might  have  caused  Its  death.  We 
find  no  other  error  In  the  record,  except  the 
refusal  of  the  court  to  admit  the  opinion  of 
this  witness. 
Judgment  reversed  and  cause  remanded. 


INTERNATIONAL  &  G.  N.  R.  CO.  T.  RUS- 

(Oonrt  of  OivU  Appeals  of  Texas.    Dec.  11. 
1907.) 

1.  RAiutOADS  —  KiLUNo     Stock  —  Fences — 
Gates— Dorr  to  Ci«sb. 

Where  a  railroad  company  constructed  gates 
in  Its  ri^ht  of  way  fence  for  the  convenience  of 
the  adjoining  proprietor  and  his  tenants,  but 
exercised  no  control  over  them,  no  duty  rested 
on  the  railroad  company  to  keep  the  fcates  dosed 
or  in  repair  so  as  to  render  it  liable  for  killing 
animals  which  escaped  throngh  the  Kate,  there 
beine  no  defect  in  the  right  of  way  fence  In*- 
mediately  adjoining  the  gate,  nor  in  the  posts 
to  which  it  was  fastened. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  41,  Railroads,  |{  145»-1473.] 

2.  Sake— Neouoenoe— Pboxikate  Caubb. 

Where  animals  killed  on  defendant's  rail- 
road escaped  through  a  gate  in  defendant's  right 
of  way  fence,  and  plaintiff  testified  that  he  se- 
curely fastened  the  gate  on  the  night  the  animals 
were  killed,  the  negligence  of  a  third  person  who 
must  have  left  the  gate  open  in  passing  through 
during  the  night,  and  not  that  of  the  railroad 
company,  was  the  proximate  canas  of  the  ac- 
cident. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads.  H  1527-1533.] 

Appeal  from  Falls  County  Court;  D.  H. 
Boyles,  Judge. 

Action  by  William  Russell  against  tiie 
International  &  Great  Northern  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  rendered. 

Martin,  Spivey  A'  Carter,  for  qvellant. 

Nat  Lewellyn,  for  appellee. 

FISHER,  C.  J.  This  Is  a  suit  brought  in 
the  county  court  of  Falls  county  by  the 
appellee  against  the  railway  company  to  re- 
cover the  value  of  one  mare  and  one  mnle, 
which  are  alleged  to  have  been  run  over  and 
killed  by  one  of  appellant's  trains.  The 
Judgment  below  was  in  favor  of  ai^tellee 
for  $300. 

There  are  several .  assignments  of  error 
presented  In  appellant's  brief,  which  we  find 
not  necessary  to  discuss,  as  we  have  finally 
disposed  of  this  appeal  on  the  questions  of 
fact  that  arise  in  the  record. 

The  animals  were  killed  at  what  Is  known 
as  the  "Connoly  Switch,"  which  was  put 
there  for  the  benefit  of  the  Orainoly  farm. 
The  right  of  way  of  the  railway,  going 
through  the  Oonnoly  farm,  is  fenced,  whldi 
fence  was  put  there  by  the  railway  company. 
On  the  west  side  of  the  farm  there  are  three 
gates,  and  an  equal  number  on  the  east  side. 
The  appellee  is  a  tenant  on  the  Connoly 
farm,  and  on  the  east  side  of  the  railway, 
and  adjoining  the  right  of  way  fence,  he 
controls  and  cnttivates  a  field.  The  right  of 
way  fence  Is  the  west  boundary  of  this 
field.  In  this  indosure  there  are  located 
three  gates,  and  the  animals  escaped  from 
the  field  to  the  right  of  way  through  what 
Is  known  aa  the  "North  Gate."  These  gates 
were  placed  In  the  right  of  way  fence  merely 
for  the  convenience  of  the  owners  and  tenants 
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of  tbe  Oonnoly  farm,  bat  It  appears  from  the 
evidence  that  the  passway  leading  through 
these  gates  from  one  side  of  the  track  to 
the  oth^r  was  used  by  other  people,  but 
there  is  nothing  to  Justify  the  conclusion 
that  this  was  a  public  way.  At  the  place 
where  the  switch  Is  located  on  the  Connoly 
farm  there  Is  no  regular  station,  but  It  is 
merely  used  as  a  flag  station.  It  appears 
from  the  evidence  that  there  Is  no  defect 
In  the  right  of  way  fence,  but  the  north 
gate,  tlirough  which  the  animals  escaped 
from  appellee's  field.  Is  merely  defective  In 
its  latch  by  which  it  is  fastened.  There  is 
no  evidence  in  the  record  that  the  railway 
company  ever  undertook  to  assume  any 
control  over  these  gates,  or  charged  itself 
with  the  duty  of  keeping  them  in  repair  and 
in  proper  condition  and  closed,  and,  as  said 
before,  they  were  merely  put  there  for  the 
convenience  of  the  owners  of  the  farm.  The 
appellee  turned. his  two  animals  in  his  field 
on  the  east  side  of  the  track  that  be  was  culti- 
vating, and  at  night  fastened  the  north  gate 
securely,  as  we  take  it  from  his  evidence, 
with  a  wire.  Some  time  during  the  night 
this  gate  was  opened,  evidently  by  some 
one  passing  through  it  who  failed  to  properly 
fasten  it,  and  thereby  permitted  the  animals 
to  escape  from  the  appellee's  field  to  the 
railway  track,  where  they  were  killed.  They 
were  run  over  some  time  during  that  night, 
the  exact  hour  is  not  definitely  shown,  but 
we  take  it  from  the  evidence  of  the  appellee 
that  it  must  Iiave  been  by  a  train  that  passed 
north  somewhere  near  daylight.  There  is 
no  evidence  In  the  record  of  any  Importance 
that  would  suggest  the  Idea  that  those  operat- 
ing the  train  that  killed  the  animals  saw 
them  on  the  track  in  time  to  have  stopped 
the  train,  or  that  they  were  guilty  of  any 
negligence  in  running  them  down. 

There  la  no  dispute  in  the  evidence  as  to 
the  facts  stated.  There  are  two  reasons 
why  the  Judgment  below  should  be  reversed 
and  rendered  In  favor  of  the  appellant: 

1.  The  railroad  company  rested  under  no 
duty  to  keep  these  gates  closed  or  in  repair, 
and  this  branch  of  the  case  is  controlled  by 
the  cases  of  Railway  v.  Olenn,  8  Tex.  Civ. 
App.  801,  30  8.  W.  845,  and  Railway  v. 
Adams,  24  Tex.  Civ.  App.  231,  68  8.  W.  1035. 
If  the  railway  company  had  attempted  to 
exercise  any  control  over  these  gates,  and 
had  assumed  the  duty  of  keeping  them  in 
repair,  a  different  case  would  have  been  pre- 
sented. Or,  as  has  been  held,  if  there  was  a 
defect  in  the  right  of  way  fence  Immediately 
adjoining  the  gate  or  the  posts  to  which  it 
was  fastened  as  a  part  of  the  system  of  fence, 
and  as  a  part  of  the  fence,  which  the  railway 
was  required  to  keep  in  repair,  and  the  rail- 
way company  had  discovered,  in  repairing 
the  fence  a  defect  in  the  gate,  it  might  be 
charged  with  the  duty  of  repairing  the  same. 

2.  If  it  could  be  held  that  the  railway  com- 
pany in  this  Instance  was  responsible  for 
beeping  the  gate  closed  or  la  r^alr,  we  ore 


clearly  of  the  opinion  that  the  failure  to  do 
tills  was  not  In  this  Instance  the  proximate 
cause  of  the  death  of  the  animals.  There 
should  be  given  to  the  act  of  the  plaintiff  in 
securely  fastening  the  gate  on  the  night  that 
the  animals  were  killed  the  same  effect  as 
if  such  act  had  been  performed  by  the  appel- 
lant Of  course,  no  one  will  contend  that  the 
duty  imposed  upon  the  appellant  to  keep  the 
gates  fastened  would  require  It  to  have  sta- 
tioned at  that  place  a  guard  or  watchman  at 
all  hours  of  the  night  and  day,  in  order  to 
see  that  the  gate  was  kept  properly  fasten- 
ed; and  if  the  duty  was  imposed  upon  the 
appellant,  all  that  the  law  would  require 
would  he  the  exercise  of  ordinary  care  to 
see  that  this  duty  was  performed.  If  tlie 
railway  company,  through  one  of  its  em- 
ployes, had  securely  fastened  the  gate  as  the 
appellee  did,  on  the  night  that  the  animals 
escaped.  It  would  be  a  difficult  matter  to  say 
that  this  would  not  be  the  exercise  of  ordi- 
nary care,  unless  some  time  during  the  night, 
prior  to  the  time  that  the  animals  escaped, 
the  employes  who  were  charged  with  the  per- 
formance  of  this  duty  had  become  aware  that 
the  gate  had  become  unfastened  or  left  open. 
But  there  Is  nothing  of  the  kind  shown  by  the 
evidence.  The  gate  being  closed  and  securely 
fastened,  the  act  of  some  third  party  In  pass- 
ing through  during  the  night  and  leaving  It 
open  was  the  proximate  cause  of  the  animals 
escaping  from  the  field  to  the  track,  and, 
there  being  no  negligence  shown  in  running 
them  down,  the  proximate  cause  of  death 
would  be  the  wrongful  conduct  of  the  third 
party  in  producing  a  condition  that  permitted 
them  to  wander  upon  tbe  track.  For  the  rea- 
sons stated,  the  Judgment  below  Is  reversed, 
and  here  rendered  in  favor  of  appellant. 
Reversed  and  rendered. 


ROMINB  V.  LITTLEJOHN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  18, 
1907.) 

1.  Trespass  to  Tbt  Tnxx— Evidxnob— Qints- 

TIONS   FOB  .TTJBT. 

In  a  trespass  to  tiy  title,  evidence  held  to 
reqaire  submission  to  the  jary  of  the  onestiona 
whether  8.  and  wife  nnder  whom  plaintiff 
claimed  titie  had  acquired  title  by  10  years'  ad- 
verse possession,  and  whether  plaintiff's  deed, 
considered  with  a  deed  from  J.  and  wife  referred 
to  therein,  connected  plaintiff  with  the  land 
described  lia  the  petition. 

2.  Advebse     Possebsior— PBOor— Disabilitt 

OY  OWNEBS.. 

In  order  to  establish  a  prima  fkcie  case  of 
adverse  possesRion,  plaintiff  Is  not  required  to 
prove  in  addition  to  adverse  possession  for  the 
requisite  time  that  the  prior  owners  were  under 
no  disability. 
8.  Trespass    to   Tbt   Tttli  —  Possession — 

RiOHTS  OF  Trksfasseb— Pbiob  Possebsioh. 
Prior  possession  sufficient  to  entitie  plain- 
tiff to  recover  in  trespass  to  try  tlUe  as  axalnat 
a  trespasser  must  have  existed  at  the  time  of 
the  entry,  a  remote  or  abandoned  prior  possee- 
sion  being  insufficient. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass  to  Try  Title,  i  17.] 
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4.   SAIOC— PBIOB    PoSSKSBION— EiVIDEKOE. 

In  trespass  to  try  title,  evidence  held  In- 
saffident  to  establish  plaintiff's  right  to  recover 
by  reason  of  prior  possession. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass  to  Try  Title,  gi  62,  63.] 

Appeal  from  District  Oourt,  Guadalupe 
C!ount7;  M.  Kenuon,  Judge. 

Action  by  J.  Romlne  against  J.  A.  Iilttle- 
John  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Salllway  A  McAskill,  for  appellant  Dl- 
brell  &  Mosbelm,  for  appellees. 

JAMES,  G.  J.  Appellant  sued  In  trespass 
to  try  title,  claiming  title,  and  also  title  by 
virtue  of  limitations,  to  land  described  thus: 
"In  Guadalufe  county,  Tex.,  on  the  waters 
of  Sandy  Elm  credc,  and  being  45f  acres, of  the 
John  Isbam  survey,  the  said  land  being  In 
controversy  betvreen  A.  H.  Maddoz  and  M. 
M.  Maddoz  in  a  suit  formerly  pending  in  this 
court,  No.  ,  and  by  judgment  and  de- 
cree of  said  court  said  premises  were  adjudg- 
ed to  Amos  H.  Maddox  on  May  25,  1867,  be- 
ginning at  the  southwest  comer  of  the  100- 
acre  tract  In  controversy  in  said  suit,  and 
running  north  1,010  varas  with  its  west  boun- 
dary line  to  its  northwest  corner;  thence 
east  307  varas  with  Its  northwest  boundary 
line  to  a  stake  for  northeast  comer  of  said 
55  acres  and  the  northwest  corner  of  the  re- 
maining part  of  said  100-acre  tract;  thence 
In  a  southerly  direction  to  a  stake  set  In 
north  bank  of  Sandy  Elm  creek ;  thence  west 
to  tbe  place  of  beginning;  and  for  further 
description  reference  Is  made  to  Book  U,  pp. 
493,  ^4,  of  the  records  of  deeds  In  and  for 
Guadalupe  county;  also  Book  M  of  said 
Deed  Records  to  pages  288  and  289;  also 
Book  No.  166  of  said  records,  pages  140  to 
146,  Inclusive."  It  Is  deemed  unnecessary  to 
set  forth  defendant's  pleadings  further  than 
those  of  general  denial  and  not  guilty.  When 
plaintiff  had  concluded  bis  testimony,  defend- 
ants moved  to  have  the  jury  instructed  to  find 
for  defendant,  which  was  done.  The  defend- 
ant was  J.  A.  Llttlejohn,  who  brought  In  Ms 
warrantors,  Joseph  DIbrell  and  Emll  Mos- 
belm. 

The  first  assignment  of  error  Is  that  tbe 
court  erred  In  holding  that  plaintiff  did  not 
by  bis  testimony  make  a  prima  facie  case, 
and  in  instructing  the  jury  to  return  a  ver- 
dict for  tbe  defendant  The  propositions  un- 
der this  assignment  are :  <1)  Prior  possession 
to  that  of  a  trespasser  Is  sufSclent  to  war- 
rant a  recovery  against  such  trespasser.  (2) 
Prior  possession  to  which  one  links  himself 
by  a  chain  of  title  is  sufficient  to  warrant  a 
recovery  as  against  a  trespasser.  (3)  Long 
claim  of  title  with  possession  and  assertion 
of  ownership  thereunder  makes  a  prima  facie 
case.  All  elements  of  the  five  and  ten  years 
statutes  of  limitation  concurring  make  a  pri- 
ma fade  case  under  either  statute. 

As  we  read  tbe  testimony,  particularly  that 


of  Mrs.  Fischer,  who  testified  that  she  knew 
tbe  property  Involved  In  this  suit,  and  that 
her  father  and  mother,  Charles  and  Augusta 
Schmidt  lived  upon  It  aa  their  home  from  tbe 
time  they  bought  It,  a  few  days  before  tbe 
beginning  of  1874,  when  she  was  nine  years 
of  age,  and  that  they  lived  there  about  eight 
years,  and  other  testimony  that  went  to  show 
that  tbe  family  had  possession  of  it  by  ten- 
ants for  several  years  afterwards,  we  think 
we  may  say  there  was  evidence  sufficient  to 
show  a  long  enough  possession  and  under 
proper  circumstances  to  have  constituted  a 
title  by  ten  years'  limitation  to  the-  land  la 
controversy.  It  may,  for  the  purpose  of  this 
appeal,  be  assumed  that  plaintiff  showed  such 
possession  by  Schmidt  and  wife,  and  those 
holding  in  privity  vrlth  them,  of  the  land  de- 
scribed in  the  petition,  as  would  have  con- 
stituted a  valid  title  by  Ibnitatlon;  but  tbe 
difficulty  la  that  tbe  suit  is  brought  by  Ro- 
mlne, and  In  order  for  bim  to  obtain  the  bene- 
fit of  such  limitation  title,  be  must  bold  under 
said  parties,  or  some  of  them,  the  land  to 
which  such  evidence  relates,  to  wit  that  de- 
scribed In  his  petition. 

The  deed  which  be  offered  was  from  Chris 
Simmang,  dated  December  20,  1899,  describ- 
ing land  as  follows:  "AH  my  right  title  and 
interest  in  and  unto  that  tract  or  parcel  of 
land  lying  In  the  county  of  Guadalupe  and 
state  of  Texas,  described  as  follows,  to  wit: 
Being  flve-slxth  (>/«)  interest  In  an  undivided 
flffty-flve  (55)  acres  of  land  out  of  the  Johane 
Jones  survey  and  being  on  the  waters  of  San- 
dy Elm  creek  together  with  all  Improvements 
thereon  and  Interest  In  rents  on  tbe  said 
lands.  For  further  reference  to  this  land 
win  be  found  In  the  county  clerk's  office  In 
Guadalupe  county,  Texas,  In  Book  M,  page  288 
and  289 ;  also  Book  No.  16,  page  140  to  146.** 
Tbe  deed  does  not  of  Itself  Identify  the  land 
as  the  same  as  described  In  the  petition.  Tbe 
deed  says  the  land  Is  in  the  Johane  Jones  sur- 
vey, and  the  petition  describes  land  In  tbe 
John  Isham  surr^.  There  might  be  two 
different  surveys  on  the  waters  of  Sandy  Elm 
creek  In  Guadalupe  county.  The  deed  was 
capable  of  being  made  to  refer  to  the  same 
land,  by  resort  to  tbe  references  contained  in 
It  The  references  were  In  evidence.  The 
reference  to  Book  M,  pages  288  and  289,  de- 
scribed the  land  as  being  In  the  Isbam  Jones 
survey,  and  did  not  help  tbe  matter  any. 
There  was  no  parol  testimony  taken  to  show 
facts  which  might  have  explained  tbe  call 
for  the  Johane  Jones  survey  as  a  mistake 
and  as  intended  for  John  Isham  survey.  Tbe 
other  reference  in  plaintiff's  deed  was  to  Book 
16,  pages  140  to  146.  Deeds  were  Introduced 
covering  those  pages  In  Book  16.  They  were 
as  follows :  A  deed  from  Martha  Schmidt  to 
Chris  Simmang,  tbe  only  description  therein 
being  a  reference  to  the  deed  recorded  in 
Book  M,  pp.  283-289,  which,  as  before  stat- 
ed, called  for  tbe  land  to  be  a  part  of  tbe 
Isbam  Jones  survey.  A  deed  from  Anna 
Doebbler  and  husband   to  Chris  Simmang, 
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which  refers  to  nothing,  and  tbe  description  It 
gives  woald  Itself  have  to  be  aided  by  other 
testimony  to  make  it  refer  to  any  partlcolar 
land.  A  deed  from  Ernst  Fischer  and  others 
to  Chris  Rimmang,  which  refers  merely  to 
said  deed  in  Book  M,  pages  288-289,  for  de- 
scription. Bnt  there  was  a  deed  from  Fred 
Jost,  who  was  shown  to  have  a  deed  from 
one  of  the  children  for  an  Interest,  and  his 
wife,  Amalle  Jost  (Amalie  was  the  widow  of 
Charles  Schmidt),  to  Chris  Simmang,  which 
was  recorded  In  said  Book  16,  pages  140,  141, 
and  142,  and  which  described  the  land  as  part 
of  the  John  Isham  surrey,  and  otherwise  de- 
scribed the  land  as  In  the  petition.  This  deed 
was  one  of  the  references  In  plaintiffs's  deed 
from  Simmang,  and  was  part  of  Its  descrip- 
tion, and  tended  to  identify  the  land  as  convey- 
ed by  Simmang  to  plaintiff  with  that  described 
in  the  petition.  Of  course,  If  plaintiff  showed 
title  to  only  so  much  of  the  land  as  was  own- 
ed by  Jost  or  Mrs.  Jost,  it  cannot  be  denied 
that  be  was  entitled  to  some  recovery,  lind 
as  against  persons  showing  no  title  be  would 
have  been  entitled  tp  recover  all  tbe  land. 
But  plaintiff  did  not  'show  that  Schmidt  and 
wife  had  title  from  the  sovereignty.  He  was, 
however,  in  a  position  to  prove  that  Schmidt 
and  wife  and  their  children  had  acquired  a 
title  by  limitations  and  to  have  tbe  benefit  of 
BDch  title.  His  grantor  had  a  deed  from  Jost 
and  wife,  which  was  for  an  Interest  In  the 
land  which  was  apparently,  that  described  In 
the  petition;  and  bis  own  deed,  although 
calling  for  the  land  to  be  In  Johane  Jones 
survey,  also  had  reference  for  description  of 
the  land  to  said  deed  from  Mrs.  Jost,  wblch 
described  the  land  as  being  in  the  John  Isum 
survey  (which  was  idem  sonans  with  John  Is- 
ham). We  think  there  was  sufficient  evidence 
adduced  for  the  Jury  to  pass  on  the  question 
whether  or  not  the  Schmidts  had  acquired  ti- 
tle to  this  land  by  the  ten-years  statute  of 
limitations.  And  It  cannot  be  said  as  a  mat- 
ter of  law  that  plaintiff's  deed,  considered 
with  the  deed  from  Mr.  and  Mrs.  Jost  which 
it  referred  to,  failed  to  connect  him  with  the 
land  described  in  the  petition. 

It  Is  contended  by  appellees  that  It  was 
necessary  for  plaintiff,  in  order  to  establish  a 
title  by  limitations,  to  prove,  not  only  tbe  ad- 
verse possession  for  tbe  requisite  time,  but 
In  addition  he  would  have  to  prove  that  dur- 
ing tbe  period  of  such  possession  the  owners 
were  under  no  disability.  No  decision  has  been 
cited  to  this  effect  We  thing  a  prima  facie 
case  would  be  made  without  such  proof.  The 
proposition  that  prior  possession  is  sufficient 
title  to  recover  as  against  a  trespasser  is 
sound.  But  there  is  no  testimony  showing 
that  when  defendants  entered  they  invaded 
anybody's  possession.  A  remote  or  abandon- 
ed prior  possession  la  not  sufficient.  It  must 
be  a  possession  shown  to  exist  at  the  time  of 
the  entry. 

In  appellant's  brief  It  Is  stated  "that  the 
children  of  Schmidt  bad  charge  of  the  prop- 
erty up  to  tbe  time  that  defendant  Mosheim 


to<A  possession.  And  the  year  that  Mosheim 
took  possession  the  place  was  rented  to  a  man 
named  Frelter,  who  cultivated  it  but  did  not 
live  on  It"  The  references  made  to  the  tran- 
script for  this  testimony  fall  to  substantiate 
it  Mrs.  Fisher  testified  that  they  had  charge 
of  the  land  up  to  tbe  time  Mosheim  got  it. 
Her  testimony  excluded  the  Idea  that  they 
had  it  In  possession  at  that  time,  and  having 
charge  of  It  was  not  the  same  as  having  poe- 
session.  Tbe  other  witness  referred  to,  Wil- 
lie Frey,  did  not  place  Frelter  on  tbe  land 
during  tbe  year  defendants  went  Into  posses- 
sion. The  right  to  recover  by  reason  of  prior 
possession,  which  means  an  actual  i>ossessloD 
that  Is  disturbed  by  an  entry,  was  In  no  sense 
established  by  tbe  evidence. 

What  has  been  said,  we  think,  disposes  of 
all  assignments  of  error. 

Judgment  reversed,  and  cause  remanded. 


SOUTHERN  PAO.  CO.  v.  ALLEN. 
(Conrt  of  CivU  Appeals  of  Texas.    Dec.  4. 1907.> 

1.  EVIDENCX— DECI.ABATI0R8   AGAIRST   IRTEB- 
EST. 

Where  plaintiff  alleged  that  defendant  rail- 
road company  operated  a  line  of  railway  in  the 
county  where  the  suit  was  brought,  or  main- 
tained an  office  and  an 'agent  therein,  and  the 
company  filed  a  plea  of  privilege,  claiming  a 
right  to  be  sued  in  another  county,  a  folder, 
issued  and  circalated  by  the  defendant  contain- 
ing statements  proving  the  allegations  of  plain- 
tiff, was  admissible  aa  in  the  nature  of  a  dec- 
larntioD  against  interest 

2.  lUiLBOADS  —  Actions  —  Jitbisdiotion  — 
Determinatior— ^Questions  of  Fact. 

Whether  a  foreign  railway  corporation,  sued 
for  Injuries  to  an  employ^  received  outside  of 
the  state,  did  business  or  liad  an  agent  in  the 
conntT  where  the  suit  was  biongbt  and  process 
served,  ia  a  nuestion  of  fact. 

8.  Appeal— FiNDiHGs— Conclusiveness. 

A  finding  of  the  trial  judge  on  such  ques- 
tion, when  supported  by  evidence,  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  t|  3979-3982.] 

4.  ootjbts-^ubibdicnor  of  state  cottrtb— 

Dbcibionb  as  Pbecedbnts. 

A  state  court  must  construe  the  law  and 
determine  the  facts  on  which  its  jurisdiction  de- 
pends, and,  nnless  a  principle  controlled  by  the 
federal  Constitution  is  involved,  it  need  not  fol- 
low the  decisions  of  the  federal  courts.   - 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13.  Courts,  SS  327,  328.] 

6.  Same— JuRiSDioTioN— Tbarsitobt  Actions. 
An  action  for  injury  to  the  person  or  to 
personalty  is  transitory,  and  the  right  to  sue 
therefor  is  not  confined  to  the  place  where  tbe 
cause  of  action  arises. 

6.  Sams— Coubtb  or  Diffebemt  States— Com- 

ITT. 

The  right  of  a  conrt  of  one  state  to  take 
jurisdiction  of  a  transitory  action  founded  on  an 
occurrence  in  another,  it  not  contrary  to  the 
public  policy  of  the  forum,  arises  from  comity. 

7.  Same. 

Where  the  lex  fori  and  the  lex  loci  delictus 
concur  in  holding  that  an  act  is  the  subject  of 
legal  redress,  it  Is  conclusively  shown  that  it  i* 
not  against  tbe  public  policy  of  the  state  where 
the  action  ia  brought  to  entertain  jurisdiction. 
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8.  Sauk. 

Where  the  law  of  the  state  in  whidi  an  ac- 
tion is  broQKlit  and  a  law  of  the  state  in  which 
the  act  complained  of  arose  both  eive  a  right  of 
action  for  the  act,  and  the  redress  Riven  the  in- 
jured party  by  the  law  of  the  state  in  which 
the  cause  of  action  arose  is  such  as  may  be 
enforced  in  the  state  in  which  the  action  is 
brought,  the  difference  in  other  features  of  the 
law  of  the  respective  jurisdictions  does  not  con- 
stitute n  barrier  to  tlie  jurisdiction  of  the  conit 
in  which  the  suit  is  brought. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  {{  18,  19.] 

9.  Samk. 

The  courts  of  Texas  have  jurisdiction  of 
an  action  for  Injuries  to  a  switchman  received 
in  Arizona  through  the  failure  of  a  foreign  rail- 
road company  to  furnish  proper  automatic  coup- 
lers, whether  based  on  negligence  or  on  a  viola- 
tion of  the  federal  safety  appliance  act  (Act 
March  2,  1898.  c.  196,  27  Stat.  531  TU.  S.  Comp. 
St  1901,  p.  31741) ;  the  laws  of  Texas  and  Ari- 
Eona  concurring  in  holding  that  such  a  negligent 
act  is  subject  to  legal  redress,  and  the  federal 
statute  being  in  force  throughout  the  United 
States. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  13,  Courts.  I  14.1 

10.  Same. 

Nonresidence  of  the  parties  does  not,  in  the 
absence  of  a  statute  of  the  forum  to  that  effect 
deprive  the  court  of  jurisdiction  of  a  tort  oc- 
curring outside  of  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  ft  22-31,  35,  36.] 

11.  S\ME. 

As  a  general  rule,  neither  citisenship  nor 
residence  is  requisite  to  entitle  a  person  to  sue 
in  the  courts  of  Texas, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  IS,  Courts,  I  8S.] 

12.  TRIAI.  —  INSTBDCTIORS  —  OPBBATION      AKD 

Eftect. 

An  instruction  mast  be  considered  and  con- 
strued as  a  part  of,  and  in  connection  with,  the 
entire  charge  of  the  court  in  the  light  of  the 
evidence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  8!  703-717.] 

13.  Masteb  and  Servast— Ikjubt  to  Sebv- 
amt— instbuctions. 

Where,  in  an  action  for  injuries  to  a  switch- 
man while  uncoupling  cars  equipped  with  auto- 
matic couplers,  the  question  of  negligence,  or  of 
noncompliance  with  the  federal  safety  appliance 
act  (Act  March  2.  1S93,  c.  196,  27  Stat.  531  [U. 
S.  Comp.  St.  1901.  p.  .31741),  depended  on  wheth- 
er or  not  the  lift  chain  was  too  long  to  prevent 
the  couplers  from  being  automatic,  and  the 
court  charged  that  railroads  must  comply  with 
the  act  and  exercise  ordinary  care  to  see  that 
cars  are  equipped  with  automatic  couplers,  etc., 
an  instruction  that  if  the  lift  chain  was  too 
long,  and  was  attached  to  a  drawhead  at  the 
time  the  same  was  purchased  by  defendant,  or 
If  the  same  was  made  a  part  of  the  drawhead 
by  defendant  after  the  same  was  purchased  by 
it,  defendant  had.  as  a  matter  of  law,  knowl- 
edge of  the  defects  in  the  chain,  was  erroneous 
as  withdrawing  the  question  of  negligence  from 
the  jury. 

14.  Assumption    o»    Risk  —  GoNTBiBtTTOBT 

NEC4LIGENCE. 

The  defen.se  of  assumed  risk  rests  on  the 
fact  that  a  servant  voluntarily  exposes  himself 
to  danger  and  thus  assumes  the  risk  thereof, 
while  the  defense  of  contributory  negligence 
rests  on  an  omission  of  duty  on  the  part  of  a 
servant,  and  is  available,  though  the  master  was 
negligent,  where  the  proximate  cause  of  the  in- 
jury was  the  servant's  negligence. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  34,  Master  and  Servant  U  538-543.] 


15.  Sake. 

The  federal  safety  appliance  act  (Act  1 
2.  1893,  c.  196,  27  Stat.  531  [U.  S.  Com 
1901,  p.  81741)  abolishes  the  defense  ( 
■umed  risk  and  any  other  defense  based  on 
tically  the  same  facts  which  would  est 
the  defense,  if  available. 

[Ed.  Note.— For  cases  In  point  see  Cent 
vol.  34,  Master  and  Servant  Si  544-546.] 

16.  BAIOB— COKTBIBUTOBT  NKaUGENOB— ( 
HON  FOB  JUBT. 

Whether  a  switchman,  injured  whil 
coupling  cars  equipped  with  defective  aut( 
couplers  in  violation  of  the  federal  safel 
pliance  act  (Act  March  2,  1883.  c.  196.  27 
531  [U.  S.  <3wnp.  St  1901,  p.  3174]),  was 
of  contributory  negligence  in  failing  to  use 
means,  and  in  vlolatTon  of  his  employer's 
held,  nnder  the  evidence,  for  tiie  jury. 

[Ed.  Note.— For  cases  in  point,  see  Ceni 
vol.  34,  Master  and  Servant  8§  1089-U32 
171  Sake. 

Whether  a  switchman,  injured  whil 
coupling  cars  equipped  with  defective  aat< 
couplets,  was  guilty  of  contributory  negl 
in  placing  his  arm  between  the  buffers, 
under  the  evidence,  for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  On( 
vol.  34,  Master  and  Servant  U  1089-1132 

18.  Saue. 

A  switchman,  who  has  signaled  the 
neer  not  to  move  cars  while  he  is  betweei 
attempting  to  uncouple  them,  has  the  ri 
act  on  the  assumption  that  his  signal  « 
obeyed,  and  is  not  guilty  of  contributory 
gence  as  a  matter  of  law  in  so  doing. 

[EM.  Note.— For  cases  in  point,  see  CenI 
▼ol.  34,  Master  and  Servant  8{  676-677.] 

19.  Same— AssnuFTioN  of  Risk— Ncolu 

OF  Fellow  Sebvani. 

Where  a  switchman  who  was.  whil 
plo.ved  in  Ari2sona,  injured  in  switching  ca 
equipped  with  sufficient  automatic  coapl< 
required  by  the  federal  safety  applianc 
(Act  March  2,  1893,  c.  196,  §  &  27  Sta 
[V.  S.  Comp.  St  1901,  p.  31761),  whicl 
vldes  that  any  employ^  injured  by  any  ( 
nse  contfery  to  the  provisions  of  the  act 
not  be  deemed  to  have  assumed  the  risk,  t 
juries,  though  caused  by  the  negligence 
fellow  servant,  were  from  a  risk  which, 
matter  of  law,  he  did  not  assume,  thonf 
common-law  doctrine  of  fellow  servants, 
ed  on  the  principle  of  assumed  risk,  obta 
Arizona,  except  as  modified  by  Rev.  St 
1901,  par.  2767,  making  an  employer  llab 
injuries  to  an  employ^  in  consequence  of  t 
competency  of  other  employes,  provided  tl 
ployer  had  previous  notice  of  such  incompe 

[Ed.  Note.— For  cases  In  point  see  CenI 
vol.  34,  Master  and  Servant  S!  544-546.] 

20.  Sauk— Fellow  Sebvants. 

The  term  "fellow  servants"  in  conn 
with  evidence  in  an  action  for  injaries 
switchman,  while  uncoupling  cars,  throui 
negligence  of  fellow  servants,  another  s 
man  and  the  engineer,  implies  that  ea 
them  was  engaged  with  the  injured  switi 
in  the  common  purpose  of  coupling  and  ni 
ling  cars;  the  other  switchman  in  giving  s 
in  furtherance  of  the  work,  and  the  engio 
operating  the  engine. 

[Ed.  Note. — For  cases  In  point  see  CenI 
vol.  84,  Master  and  Servant  H  493-514.] 

21.  Same. 

A  railroad  company  failed  to  eqnip  it 
with  sufficient  automatic  couplers  as  re< 
by  the  federal  safety  appliance  act  (Act  ] 
2,  1893,  c  196,  27  Stat  531  [U.  S.  Com 
1901,  p.  8174]).  A  switchman  was  injured 
uncoupling  cars  equipped  with  defective 
matic  couplers,  rendering  it  necessary  fo 
to  go  between  the  cars.    The  engineer  i 
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fellow  switchman  ^olated  slKnals  not  to  mov» 
tb«  can.  Held,  that  the  company  was  liable 
for  the  injaries  received,  notwittutandinK  the 
neglleence  of  fellow  servants,  the  nefclixence  of 
the  fellow  servants  only  concurring  with  the 
negligence  of  the  company,  since  at  common  law 
the  concDrrence  of  a  servant's  neKligence  in 
cansing  an  injury  to  another  servant  does  not 
absolve  the  master  from  his  liability  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S8  51S-534.] 

22.  Samje— yioi.ATiOR  or  Rxtles  or  Evflot- 

IRRT— GONTBIBtrrOBT  NxOUOENCE. 

A  Tiolation  by  a  servant  of  his  master's 
rales  ia  not  negligence  per  se,  and  whether  the 
servant  is  negligent  is  for  the  jnry. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  759-775,  1069- 
1132.] 

Appeal  from  District  Court,  Bl  Pbbo  Coun- 
ty;  J.  M.  Goggln,  Judge, 

Action  by  P.  O.  Allen  against  the  Southern 
Pacific  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded:. 

Beall  &  Kemp,  for  appellant  Patterson 
ft  Wallace,  for  appelle«>. 

NEILI4  J.  We  adopt  the  appellant's  state- 
ment of  the  nature  and  result  of  the  suit, 
which  Is  as  follows:  "This  is  a  suit  for  per- 
sonal Injuries — loss  of  left  arm — brought  In 
the  district  court  of  Bl  Paso  county  by  plain- 
tiff, a  resident  citizen  of  Arizona,  against  the 
defendant,  a  foreign  corporation.  Plaintiff 
alleges,  in  substance,  that  on  August  16, 
1905,  be  was  employed  by  defendant,  an  In- 
terstate carrier,  as  a  swltcbman  at  Yuma, 
Ariz.,  and  that  it  became  necessary  for  him 
to  uncouple  two  freight  cars  equipped  with 
automatic  couplers,  and  that  be  took  bold 
of  the  lift  lever  In  the  usual  manner  in  order 
to  raise  the  lock  pin,  but  that  the  chain 
attached  to  the  pin  was  too  long,  and  kinked 
in  the  drawhead  and  prevented  tbe  appli- 
ances from  uncoupling,  and  that  in  order  to 
uncouple  tbe  cars  It  became  necessary  for 
him  to  enter  between  the  cars  and  raise  tbe 
lift  lo(&,  or  release  the  lift  chain,  by  taking 
hold  of  tbe  lift  lock  or  lift  cbain  with  bis 
hand,  and  that  wblle  be  was  doing  this  with 
his  arm  between  the  buffers  tbe  two  cars 
came  together,  and  caught  and  mangled  his 
arm,  so  that  it  was  necessary  to  amputate 
the  same  near  the  shoulder.  The  plaintiff 
also  allseed  liability  on  the  defendant's  part 
nnder  what  is  known  as  tbe  "Safety  Appli- 
ance Act"  of  Congress.  The  defendant  filed 
a  plea  of  privilege,  claiming  Its  right  to  be 
sued,  if  at  all,  In  Harris  county,  Tex.,  which 
being  overruled,  it  filed  a  special  exception 
raising  the  question  of  the  court's  jurisdic- 
tion; and,  this  demurrer  being  overruled,  it 
filed  a  general  demurrer,  general  denial,  and 
plea  of  not  guilty,  and  certain  special  pleas, 
among  which  were  those  of  assumed  risk, 
contributory  negligence,  violation  of  the  de- 
fendant's rules,  negligence  of  fellow  servants 
and  tbe  laws  and  statutes  of  Arizona  re- 
lating to  fellow  servants.    The  court  over- 


ruled the  defendant's  plea  of  privilege  and 
special  demurrer.  On  the  22d  day  of  Novem- 
ber, 1906,  a  verdict  was  rendered  in  favor 
of  plaintiff  for  $12,600.  Tbe  defendant's  mo- 
tion for  a  new  trial  was  overruled,  but  the 
court  required  a  remittitur  of  $2,600  which 
was  entered.  Defendant  gave  notice  of  ap- 
peal, and  in  due  time  filed  supersedeas,  ap- 
peal bond,  and  assignment  of  errors,  and 
comes  to  this  court  on  appeal."  In  consider- 
ing the  several  assignments  of  error  we  shall 
state  our  conclusions  of  fact  as  well  as  of 
law.    They  are  as  follows: 

1.  The  court  did  not  err  in  admitting  in 
evidence  the  folder  referred  to  In  tbe  first 
assignment  of  error,  upon  the  issue  made  by 
the  defendant's  plea  of  privilege ;   for.  If  tbe       1 
defendant  was  engaged  in  operating  a  line 

of  railway.  Into  the  county  and  city  of  El 
Paso,  Tex.,  or  maintained  an  ofilce  or  local 
agent  there,  as  was  alleged  by  plaintiff,  de- 
fendant's plea  could  not  be  maintained.  Tbe 
fblder  in  question  was  Issued  and  put  In  cir- 
culation by  tbe  Southern  Pacific  Company, 
and  contained  such  statements  as  tended  to 
prove  such  allegations  of  the  plaintiff.  Such  ; 
statements,  being  In  tbe  nature  of  declara- 
tions of  a  party  against  Interest,  In  view  of 
the  issue  made  by  the  plea  of  privilege,  were 
admissible  as  evidence  tending  to  show  that 
the  venue  of  the  suit  was  properly  laid  in 
El  Paso  county,  Tex.  In  tbe  case  of  Peter- 
son V.  C,  B.  I.  &  Paa  B.  Co.,  206  TI.  S.  364,  ! 
27  Sup.  Ct  613,  61  L.  Ed.  851,  a  folder  of 
the  same  kind  was  Introduced  and  considered  ' 
as  evidence  upon  a  similar  question.  That  it 
was  not.  In  connection  with  other  evidence, 
deemed  sufficient  to  prove  the  fact  in  issue, 
did  not  affect  Its  admissibility,  but  only  Its 
probative  force. 

2.  It  is  contended  by  tbe  second  assign- 
memit  that  the  court  erred  in  not  sustaining 
defendant's  plea  to  its  jurisdiction.  It  be- 
ing undisputed  that  the  Southern  Pacific 
Company  la  a  foreign  corporation  and  that 
plalntifTs  cause  of  action  arose  in  Arizona, 
the  question  was  whether  the  company  oper- 
ated a  railroad,  did  business  In,  or  had  an 
agent  or  representative  in  El  Paso  when  tbe 
suit  was  brought  and  process  served.  This 
was  a  question  of  fact  for  the  jury,  or  the 
court  sitting  as  a  jury,  to  determine.  Auden- 
ried  V.  East  Coast  Milling  Co.  (C.  C.)  124 
Fed.  097.  There  being  evidence  tending  to 
support  the  finding  of  tbe  trial  judge  upmi 
the  issue,  it  is  not  within  our  province  to  dis- 
turb It  While  the  evidence  introduced  pro 
and  con  upon  tbe  issue  is  much  similar  to 
that  in  the  case  of  Peterson  v.  C,  B.  I.  &  Pac. 
B.  Co.,  203  V.  8.  364,  27  Sup.  Ct  813,  61  L. 
Ed.  861,  it  was  directed  in  that  case  to  a 
motion  made  by  the  defendant  to  quash  the 
service.  In  this  case  the  question  Is  one  of 
jurisdiction  of  the  state  court  which  depends 
upon  the  interpretation  of  the  state  statute 
under  which  It  is  asserted.  This,  It  would 
seem  from  tbe  opinion  in  Qreen  t.  0..  B.  A 
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Q.  B.  Co.,  205  U.  S.  531,  27  Sup.  Ct  595.  51 
L.  Ed.  dl7,  differentiates  the  cases.  A  state 
court  mnst  necessarily  construe  the  law  and 
determine  the  facts  upon  which  Its  jurisdic- 
tion depends ;  and  If,  in  the  exercise  of  this 
duty.  Its  action  Is  questioned  by  a  federal 
court,  it  may,  unless  it  Inrolves  a  principle 
controlled  by  the  Constitution  of  the  United 
States,  reply  in  the  language  of  St  Paul: 
"Who  art  thou  that  Judgest  another  man's 
servant?  To  his  own  master  he  standeth  or 
falleth."  The  case  in  hand  cannot,  as  to  the 
question  under  consideration,  be  distinguish- 
ed In  any  manner  from  that  of  Southern 
Pacific  Company  v.  Cranmer,  101  S.  W.  534, 
and  we  can  perceive  no  reason  why  we  should 
not  adhere  to  our  opinion  in  that  case. 

3.  It  Is  claimed  under  the  third  assign- 
ment that  this  is  a  local,  as  distinguished 
from  a  transitory,  action,  and  that  the  court 
bad  not,  or  should  not  entertain.  Jurisdiction. 
"If  an  Injury  be  done  to  the  person  or  to 
personalty  of  another,  it  Is  at  common  law 
said  to  be  'transitory';  that  is,  the  liability 
therefor  is  deemed  to  be  personal  to  the  per- 
petrator of  the  wrong,  following  him  wher- 
ever be  may  go,  so  that  compensation  may  be 
exacted  from  him  in  any  proper  tribunal 
which  may  obtain  jurisdiction  of  the  defend- 
ant's person,  the  right  to  sue  not  being  con- 
fined to  the  place  where  the  cause  of  action 
arises."  Minor's  Confiict  of  Laws,  {  192. 
The  right  of  the  courts  of  one  state  or  coun- 
try to  take  Jurisdiction  of  this  class  of  ac- 
tions, If  not  contrary  to  the  public  policy  of 
the  forum,  arises  from  the  comity  due  one 
state  or  country  to  another,  and  is  estab- 
lished beyond  dispute.  The  concurrence  of 
the  lex  fori  and  lex  loci  delictus  in  holding 
the  act  complained  of  to  be  the  subject  of 
legal  redress  conclusively  shows  that  It  Is  not 
against  the  public  policy  of  the  state  where 
the  action  is  brought  to  entertain  Jurisdiction. 
This  concurrence,  however,  may  not  be  an 
absolute  condition  of  the  Jurisdiction;  for 
It  does  not  follow  froiu  the  lack  of  such 
concurrence  that  the  policy  of  the  forum  Is 
necessarily  hostile  to  entertaining  an  action 
for  tort  based  upon  acts  occurring  in  another 
Jurisdiction.  Though  the  lex  fori  and  lex 
loci  delictus  may  in  some  features  be  differ^ 
ent,  yet  if  both  give  the  right  of  action  for 
the  wrong  complained  of,  and  the  redress  giv- 
en the  injured  party  by  the  lex  loci  delictus  Is 
such  as  obtains  and  may  be  enforced  in  the 
lex  fori,  the  difference  in  other  features  of 
the  law  of  the  respective  Jurisdictions  will 
not  constitute  an  insuperable  barrier  to  the 
jurisdiction  of  the  forum.  The  law  of  Texas 
and  the  law  of  Arizona  concur  In  holding 
that  a  negligent  act,  such  as  that  upon  which 
this  suit  is  based,  is  subject  to  legal  redress ; 
for,  if  the  action  should  be  regarded  as  dis- 
tinctlvAy  statutory,  the  statute  upon  which 
it  Is  based  gives  the  same  right  of  action  and 
redress  for  Injuries  caused  from  its  violation 
In  every  state  and  territory  in  the  American 
Union.    The  nonresidence  of  the  parties  does 


not,  in  the  absence  of  a  statute  of  the  foruiik 
to  that  effect,  deprive  the  court  of  jurisdic- 
tion of  a  tort  occurring  outside  of  Its  state. 
As  is  said  by  the  Supreme  Court  of  Pennsyl- 
vania in  Knight  v.  RaUroad  Co.,  108  Pa.  250, 
56  Am.  Rep.  200:  "We  think  the  weight  of 
recent  and  better-considered  adjudications  In 
this  country  decidedly  favors  the  application 
of  the  same  rule  to  all  transitory  actions  for 
Injuries  to  persons  or  property,  whether  rec- 
ognized by  the  common  law  or  created  by 
statute  to  meet  new  exigencies  of  modem 
life,  unless  such  statute  Is  contrary  to  the- 
pollcy  of  the  laws  of  the  state  where  the  ac- 
tion is  brought.  The  claim  of  comity  on 
which  the  rule  is  founded  Is  as  urgent  in  the 
one  case  as  the  other.  *  *  *  As  a  general 
rule,  neither  cltizenBhlp  nor  residence  Is  re- 
quisite to  entitle  a  person  to  bring  suit  in 
Pennsylvania.  A  court  having  jurisdiction 
of  the  subject  may  acquire  Jurisdiction  of 
the  person  by  lawful  service  of  its  process. 
If  a  defendant  were  not  liable  to  answer  in 
a  dvll  action  in  any  state  where  he  may 
be  found,  he  could  easily  evade  service  of 
process.  A  preliminary  inquiry  respecting 
the  citizenship  or  residence  of  the  parties 
could  not  advantage  the  public."  See,  also, 
Elngartner  v.  Steel  Co.,  94  Wis.  70,  68  N. 
W.  664,  34  li.  R.  A.  503,  59  Am.  St  Rep.  859; 
Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss. 
784,  22  South.  53;  Railway  v.  Cmdup,  6» 
Miss.  291.  The  reasoning  of  the  court  in  the 
Pennsylvania  case,  as  well  as  in  the  cases 
Just  cited,  applies  to  the  case  under  consid- 
eration; for  in  Texas,  also,  "as  a  general 
rule,  neither  citizenship  nor  residence  Is  req- 
uisite to  entitle  a  person  to  bring  suit"  In 
her  courts. 

4.  The  fourth  assignment  ot  error  com- 
plains of  the  court  giving  plaintlfTs  foartb 
special  Instruction,  which  Is  as  follows:  "At 
the  request  of  the  plaintiff  you  are  further  In- 
structed that  if  you  should  find  and  believe 
from  a  preponderance  of  the  evidence  before 
you  that  the  lift  chain  In  question  was  to» 
long,  tf  it  was  too  long,  as  alleged  by  plaintiff, 
and  that  said  lift  chain  was  attached  to  said 
drawhead  at  the  time  the  same  was  pur- 
chased by  the  defendant,  or  that  the  sam» 
was  placed  on  and  made  a  part  of  said  draw- 
head  by  the  defendant  at  any  time  after  same 
was  purchased  by  It,  then  you  are  Instructed 
as  a  matter  of  law  that  the  defendant  bad 
full  knowledge  of  the  defects  in  said  chain. 
If  any."  The  propositions  asserted  under 
the  assignment  are:  (1)  That  this  charge 
withdrew  from  the  Jury  the  questions  of  no- 
tice and  negligence;  (2)  that  It  made  th» 
defendant  liable  if  the  lift  chain  was  In  fact 
too  long,  regrardless  of  whether-  It  had  or 
had  not  used  proper  and  reasonable  care 
in  providing  appliances  and  couplers  In  com- 
pliance with  the  safety  appliance  act  If, 
giving  the  charge  its  proper  oonstructloii.  It 
can  reasonably  be  said  to  have  bad  tbe  effect 
claimed  by  either  proposition,  the  asslgnmoit 
should  be  upheld.    It  must  be  considered  and 
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imnstraed  as  a  part  of  and  In  connection  with 
the  entire  charge  of  the  court,  In  the  light 
of  all  the  facts  and  drcnmstances  adduced  In 
the  evidence.  The  issues  made  by  the  plead- 
ings and  evidence  were  whether  the  lift  chain 
was  defective,  in  being  too  long,  without  a  lug 
attadied  thereto,  and  liable  on  account  of  such 
defect  to  become  kinked  or  twisted,  bo  as  to 
prevoit  uncoupling  the  cars  by  means  of  the 
lift  lefor,  and  whether  the  construction  of 
the  coupler  with  such  a  chain  was  negligence 
and  rendered  it  nonautomatlc,  or  not  in  com- 
pliance with  the  statute  requiring  cars  to  be 
equipped  with  automatic  couplers.  In  other 
words,  the  question  of  negligence,  or  non- 
compliance with  the  statute,  depended  upon 
whether  or  not  the  lift  chain  was  too  long 
to  prevent  the  couplers  from  being  automatic, 
as  required  by  the  act  of  Ciongreas.  The 
court  in  Its  main  charge  instructed  the  Jury 
that  It  is  the  duty  of  railway  companies  to 
reasonably  comply  with  the  provisions  of  the 
safety  appliance  act,  and  to  exercise  ordinary 
care  to  see  that  all  cars  handled  by  them, 
engaged  in  carrying  Interstate  commerce,  are 
equipped  with  automatic  couplers  such  as 
can  be  uncoupled  by  the  trainmen  without 
the  necessity  of  tbelr  going  between  the  ends 
of  the  cars,  and  that  a  failure  to  exercise 
ordinary  care  to  do  so  is  negligence  on  the 
part  of  the  company,  and  that  if  an  injury 
proximately  results  to  an  employe  from  such 
cause  the  company  is  liable  to  such  employe 
in  such  damages  as  he  may  sustain  by  rea- 
son thereof,  unless  he  Is  precluded  from  re- 
covering by  his  contributory  negligence.  The 
court  then  proceeds  in  Its  charge  to  apply  the 
principle  thus  enunciated  to  this  case  as 
made  by  'the  pleadings  and  evidence.  The 
defect,  if  any,  in  the  chain,  consisted  in 
its  being  too  long.  If  it  was  too  long,  then 
there  was  an  end  of  any  question  as  to  Its 
defect  If  the  defendant  was  charged  by  the 
law  with  knowledge  that  it  was  too  long 
from  the  fact  that  it  was  too  long  at  the 
time  it  was  pnrcliased,  or  when  It  was  placed 
on  and  made  a  part  of  the  drawhead  after 
the  purchase.  It  would  follow  that  defendant 
must  In  the  same  manner  be  charged  with  its 
defect,  and  consequently  be  charged  as  a  mat- 
ter of  law  with  negligence  In  equipping  its 
cars  with  defective  coupling  appliances,  with- 
out regard  to  whether  it  had  exercised  or- 
dinary care  to  properly  equip  them  with  auto- 
matic couplers  In  compliance  with  the  statute 
or  not  Though  the  defendant  may  have 
known,  or  been  charged  with  knowledge  of, 
the  length  of  the  lift  chain,  yet  It  does  not 
follow  from  such  knowledge  that  he  knew, 
either  at  the  time  or  after  It  was  purchased 
and  made  a  part  of  the  drawhead,  that  It 
was  too  long  to  perform  Its  office  as  a  part 
of  the  coupling  appliance,  nor  that  defendant 
failed  to  exercise  ordinary  care  to  properly 
«qulp  its  cars  with  automatic  couplers  and 
maintain  such  equipment  in  compliance  with 
the  safety  appliance  act  We  therefore  think 
that  the  effect  of  the  special  charge  was  to 


I  withdraw  the  question  of  negligence  from  tfie 
I  jury,  and  make  the  defendant  guilty  of  negli- 
',  gence  as  a  matter  of  law  if  the  lift  chain  was 
I  too  long,  and  that  it  was  not  relieved  of  such 
,  defect  by  the  court's  general  charge. 
I      5.  By  this  assignment  It  is  claimed  that  the 
court  erred  in  not  peremptorily  instructing 
the  Jury  at  defendant's  request  to  return  a 
verdict  in  Its  favor,  upon  the  ground  that  the 
I  undisputed  evidence  shows  that  plaintiff  was 
injured  in  falling  to  use  safer  means  at  hand 
I  to  uncouple  the  cars,  and  In  violating  his 
'  employer's  rules  by  placing  himself  In  a  posi- 
tion of  imminent  and  obvious  danger.    The 
;  evidence  shows  that  the  couplers  of  the  two 
I  cars  were  automatic,  one  a  "Tower"  and  the 
I  other  a  "Lone  Star"  coupler,  and  that  they 
I  coupled  by  Impact.    Each  coupler,  in  uncoup- 
>  ling,  was  operated  by  means  of  a  lever  at 
the  end  of  the  car,  attached  to  a  chain  which 
I  opened  the  knuckles  of  the  coupler.    The  lev- 
j  er  of  the  Tower  coupler  was  on  the  engl- 
I  neer's  or  north  side  of  the  train,  and  that  of 
the  Star  coupler  on  the  other  side.     The 
plaintiff,  who  was  on  the  north  side  of  the 
train,  testified  that  he  undertook  to  uncouple 
the  cars  by  taking  hold  of  the  lever  of  the 
Tower  coupler,  and,  it  falling  to  work,  he 
looked  and  saw  that  the  chain  In  the  draw- 
head  was  kinked ;  that  he  then  went  between 
the  cars,  and  with  his  left  arm  between  the 
buffers  reached  over  with  his  right  hand,  and 
while  working  with  it  upon  the  coupling  ap- 
paratus, for  the  purpose  of  undoing  or  loosen- 
ing It  the  engine  moved  the  cars,  and  his 
arm  was  caught  and  crushed   between  the 
buffers.    When  he  went  between  the  cars  he 
signaled  the  engineer  not  to  more  the  en- 
gine while  between  them,  which  signal  It  was 
the  engineer's  duty  to  obey.     Had  the  engi- 
neer obeyed  his  signal,  the  plaintiff  would 
not  have  been  Injured  in  the  way  he  was. 
Tliere  was  no  defect  shown  or  claimed  In  re- 
spect to  the  coupler  on  the  opposite  side,  and 
the  undisputed  evidence  shows  that  the  cars 
could  have  been  uncoupled  by  plalntlfTs  go- 
ing around  to  the  opposite  side  and  using 
the   lift   lever  of   the   Lone    Star   coupler. 
Though  the  statute  under  which  this  action 
Is  brought  provides  that  an  employ^  Injured 
by  any  locomotive,  car,  op  train  in  use  con- 
trary to  its  provisions  shall  not  be  deemed 
thereby  to  have  assumed  the  risk  thereby 
occasioned,  it  does  not  assume  to  affect  the 
defense  of  contributory  negligence,  but  seem- 
ingly leaves  It  undisturbed  as  It  exists   at 
common  law.     The  plaintiff  seeks  to  avoid 
the  force  of  defendant's  contention  under  this 
assignment  upon  the  ground  that  his  Injury 
resulted   from  what  would   be  regarded   at 
common  law  as  an  assumed  risk  which  has 
been  expressly  abolished  by  the  statute.    As 
is  well  said  by  the  Supreme  Court  of  Arkan- 
sas in  C,  O.  &  O.  R.  Co.  V.  Jones,  77  Ark. 
872,  92  S.  W.  246,  4  L.  R.  A.  (N.  S.)  837: 
"There  Is,  of  course,  a  distinction  between  the 
defense  of  assumed  risk  and  that  of  contribu- 
tory negligence.    The  defense  of  contributory 
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negligence  rests  on  some  fault  or  omission 
of  duty  on  the  part  of  the  plaintiff,  and  is 
maintainable  when,  though  the  defendant  has 
been  guilty  of  negligence,  yet  the  direct  or 
proximate  cause  of  the  Injury  la  the  negli- 
gence of  the  plaintiff,  but  for  which  the  in- 
jury would  not  have  happened.  It  applies 
when  the  plaintiff  Is  asking  damages  for  au 
iDjury  which  would  not  have  happened  but 
for  his  own  carelessness.  On  the  other  hand, 
the  defense  of  assumed  risk  is  said  to  rest 
on  contract,  which  is  generally  Implied  from 
the  circumstances  of  the  case;  it  being  a 
term  which  the  law  imports  Into  the  contract, 
when  nothing  is  said  to  the  contrary,  that 
the  servant  will  assume  the  ordinary  risks 
of  the  service  for  which  he  is  paid.  The  de- 
fense of  assumed  risk  comes  within  the  prin- 
ciple expressed  by  the  maxim,  'Volenti  non 
fit  injuria.'  This  defense  does  not  Impliedly 
admit  negligence  on  the  part  of  the  defend- 
ant and  defeat  the  right  of  action  therefor, 
as  the  defense  of  contributory  negligence 
does;  for,  where  the  injury  was  the  result 
of  a  risk  assumed  by  the  servant,  no  right  of 
action  arises  In  his  favor  at  all,  as  the  mas- 
ter owes  no  legal  duty  to  the  servant  to  pro- 
tect blm  against  dangers  the  risk  of  which 
he  assumed  as  a  part  of  bis  contract  of  serv- 
ice. Narramore  v.  Cleveland  R.  R.  Co.,  96 
Fed.  298,  37  C.  0.  A.  498,  48  L.  R.  A.  68.  In 
other  words,  the  defense  of  assumed  risk 
rests  on  the  fact  that  the  servant  voluntarily, 
or  at  least  without  physical  coercion,  exposed 
himself  to  the  danger  and  thus  assumed  the 
risk  thereol  Having  done  this  of  his  own 
accord,  he  has  no  right,  If  an  Injury  results, 
to  call  on  another  to  compensate  him  there- 
for, whether  he  was  guilty  of  carelessness  or 
not.  Smith  v.  Baker,  1881  Appeal  Cases 
(Eng.) ;  opinion  of  Lord  Bowen  In  Thomas  v. 
Quartermaster,  18  Q.  B.  Dlv.  (Eng.)  685.  But, 
though  the  defenses  of  contributory  negli- 
gence and  assumed  risk  are  separate  and  dis- 
tinct, yet  it  frequently  happens  that  they  are 
both  available  in  the  same  case  and  under 
the  same  state  of  facts.  For  Instance,  as  we 
have  stated,  a  servant  assumes  all  the  risks 
ordinarily  Incident  to  the  service  In  which  he 
l8  employed,  and  it  is  also  true  that  he  can- 
not recover  for  an  Injury  caused  by  his  own 
negligence.  Now  It  may  turn  out  that  the 
injury  of  which  the  servant  complains  was 
not  only  due  to  one  of  the  ordinary  risks 
which  the  servant  assumed,  but  that  it  was 
also  caused  in  part  by  his  own  negligence. 
In  dealing  with  such  a  case  it  Is,  so  far  as 
results  are  concerned.  Immaterial  whether  it 
be  disposed  of  by  the  courts  on  the  ground  of 
assumed  risk  or  contributory  negligence,  for 
either  of  them  make  out  a  good  defense.  For 
this  reason  the  distinction  between  these  two 
defenses  Is  not  always  brought  out  In  the  re- 
ported cases ;  It  being  often  unnecessary  to  do 
80."  In  the  present  case  there  was  no  risk  as- 
sumed by  the  plaintiff  occasioned  by  the  de- 
fendant's failure  to  equip  its  cars  with  au- 
tomatic couplers  as  provided  by  the  act  of 


Congree&  If  there  was  such  failure,  only  the 
defense  of  contributory  negligence  waa  avail- 
able. This  defense  would  have  been  available 
at  common  law,  though  that  of  assumed  risk 
may  have  been  available  under  the  same 
facts;  for,  as  has  been  seen,  these  defenses 
are  separate  and  distinct  The  purpose  of  the 
act  of  Congress  was  to  relieve  employes  of 
common  carriers  from  going  between  'the  ends 
of  cars  In  order  to  couple  or  uncouple  them. 
And,  in  our  opinion,  it  sboold  be  given  snch 
construction  as  will  reasonably  effect  snch 
purpose.  If,  in  cases  where  the  same  facta 
which  wonld  make  out  the  defense  of  as- 
sumed risk  (were  such  defense  not  abolished) 
would  also  constitute  the  defuse  of  contribu- 
tory .negligence,  the  latter  defense  should  be 
allowed  to  prevail,  the  humane  and  beneficent 
purpose  of  Congress  would  In  a  large  number 
of  cases  be  rendered  abortive.  Therefore,  as 
a  statute  should  be  so  construed  as  to  accom- 
plish its  evident  intention  and  purpose,  we 
are  of  the  opinion  that  the  act,  in  abolish- 
ing the  defense  of  assumed  risk,  did  away 
with  any  other  defense,  though  of  a  different 
name,  which  would  be  constituted  by  identi- 
cally the  same  facts  which  go  to  establish 
that  of  assumed  risk.  But  there  Is  not  In 
this  case  such  an  Identity  of  facts.  There 
was  on  the  other  side  of  the  train  from  the 
plaintiff  a  lever  of  the  Lone  Star  coupler  by 
the  use  of  which  he  could  have  uncoupled  the 
cars  without  going  between  their  ends.  Did 
his  failure,  under  the  circumstances,  to  go 
on  the  opposite  side  of  the  train  and  use  this 
lever,  and  his  going  between  the  ends  of  the 
cars  and  placing  himself  in  the  position  be 
was  when  Injured,  constitute  contributory 
negligence  as  a  matter  of  law?  Tbough  there 
are  decisions  of  some  courts — notably  Gilbert 
T.  B.,  G  &  N.  By.  Co.,  128  Fed.  528,  63  C 
a  A.  27,  Gilbert  v.  a,  R.  I.  &  P.  R.  Ca  (C 
C.)  123  Fed.  832,  and  Morris  v.  Ehiluth,  S.  8. 
&  A.  R.  Co.,  108  Fed.  747,  47  C.  C.  A.  661— 
which  would  seem  to  require  an  afflrmatlTe 
answer,  the  decisions  of  this  state  In  similar 
cases  bold  that  the  question  Is  one  of  fact  for 
the  Jury  to  determine.  O.,  H.  &  S.  A.  Ry.  v. 
Gourtn^.  80  Tex.  Civ.  App.  644,  71  S.  W. 
807 ;  Tex.  Mez.  Ry.  Co.  v.  Hlggins  (Tex.  Glv. 
App.)  89  S.  W.  202.  We  prefer  to  follow  our 
own  opinions  to  those  of  courts  of  another 
Jurisdiction.  Besides,  where  it  Is  ai^arent 
from  the  evidence  that  plaintiff  wonld  hare 
been  in  no  danger  had  it  not  been  for  the 
engineer's  moving  the  engine  in  disobedience 
to  the  signal  given  him,  we  are  of  the  opinion 
that  the  question  of  contributory  negligence 
was  properly  submitted  to,  and  rightly  de- 
cided by,  the  Jury. 

6.  Nor  can  It  be  said  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory 
negligence  In  placing  his  arm  between  the 
buffers  when  the  engine  was  attached  to  the 
cars,  as  Is  contended  by  this  assignment  The 
plaintiff  had  no  reason  to  think  that  the  en- 
gine was  liable  to  move  the  cars  at  any  mo- 
ment   On  the  contrary,  he  had  the  right  to 
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asBome,  and  act  upon  tbe  aasamptlon,  tbat 
his  Blgnal  not  to  move  tbe  can  while  he  waa 
between  them  would  be  obeyed  by  the  engi- 
neer. 

7.  This  aseignment  complains  that  the 
court  ored  in  refusing  a  peremptory  Instruu- 
tlon  to  the  Jury  to  find  for  defendant,  upon 
the  ground  that  the  undisputed  evidence 
shows  that  plaintiff  was  Injured  by  reason 
of  the  negligence  of  one  or  the  other  or  both 
of  his  fellow  serrants — the  engineer  In  mov- 
ing tbe  engine,  or  of  Marshall,  a  switchman. 
In  giving  signals.  Section  8  of  the  act  under 
which  this  action  Is  brought  is  as  follows: 
"That  any  employ^  of  any  such  common  car- 
rier who  may  be  Injured  by  any  locomotive, 
car  or  train  In  use  contrary  to  the  provisions 
of  this  act  shall  not  be  deemed  thereby  to 
have  assumed  the  risk  thereby  occasioned,  al- 
though continuing  in  the  employment  of 
such  carrier  after  tbe  unlawful  use  of  such 
locomotive,  car,  or  train  had  been  brought 
to  his  knowledge."  Act  March  2,  1893,  c. 
166,  27  Stat  682  [U.  S.  Oomp.  St  1901,  p. 
817(1].  This  act  was  afterwards  amended 
by  Congress,  making  it  applicable  to  com- 
mon carriers  in  the  territory  of  Arizona.  It 
was  admitted  on  the  trial  that  in  Arlzcma, 
where  plaintiff  was  injured,  the  common-law 
doctrine  of  fellow  servants  obtains,  except 
as  modified  by  paragraph  2787,  Rev.  St  1001, 
of  that  territory,  which  is  as  follows:  "Eivery 
corporation  doing  business  In  the  territory  of 
Arizona  shall  be  liable  for  all  damages  done 
to  any  employ^  In  consequence  of  any  negli- 
gence of  its  agents  or  employes  to  any  person 
sustaining  such  damage;  provided  such  corpo- 
ration has  had  previous  notice  of  the  incompe- 
tency, carelessness,  or  negligence  of  such  agent 
or  employe."  The  f el  low-servant  doctrine 
which  obtains  at  common  law  was  grafted 
by  the  courts  upon  the  principle  of  "assumed 
risk,"  upon  which  stock  Its  growth  was  so 
balefully  luxuriant  that  the  pruning  knife 
was  applied  by  the  Legislature  in  most  Juris- 
dictions where  it  prevailed.  In  Farwell  v. 
Boston  &  W.  Ry.  Co.,  4  Mete.  (Mass.)  67,  38 
Am.  Dec.  339,  from  which  may  he  dated 
the  origin  of  the  fellow-servant  doctrine,  it 
Is  said  by  Chief  Justice  Shaw:  "The  general 
rule,  resulting  from  considerations  of  justice 
as  well  as  policy,  is  that  he  who  engages  In 
the  employment  of  another  for  the  perform- 
ance of  specified  duties  and  services  for  com- 
poisatlon  takes  ujwn  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  tbe  per- 
formance of  such  services,  and  in  legal  pre- 
Bumptioa  tbe  compensation  Is  adjusted  ac- 
cordingly; and  we  are  not  aware  of  any  prin- 
ciple which  should  except  the  perils  arising 
from  the  carelessness  and  negligence  of  those 
who  are  in  tbe  same  employment"  If,  tben, 
the  plaintiff  cannot  under  the  statute  quoted, 
be  deemed  to  have  assumed  the  risk  of  the 
negligence  of  his  fellow  servants  in  operat- 
ing "cars  not  equipped  sufficiently"  with  au- 
tomatic couplers,  we  need  not  notice  the  stat- 
ute of  Arizona,  wblcb  breaks  to  tbe  hope  of  a 


railway  employe  the  promise  it  ccmtains  be- 
fore it  reaches  Ills  ear.  The  assignment  un- 
der consideration  is  predicated  upaa  tbe  as- 
sumption that  elthor  one  or  both  of  plaintilTs 
fellow  servants  was  guilty  of  the  negligence 
which  proximately  caused  his  injury.  Tbe 
use  of  the  word  "fellow  servant"  in  connec- 
tion with  the  evidence,  implies  that  each  of 
them  was  engaged  with  him  in  tbe  purpose, 
common  to  them  all,  of  coupling  and  tm- 
coupling  the  cars— the  engineer  operating  bis 
engine,  and  the  switchman  giving  signals,  in 
furtherance  of  the  work  in  which  they  were 
all  engaged.  If,  then,  tbe  cars  were  not  suf- 
ficiently equipped  with  automatic  couplers 
in  accordance  with  the  act  of  Congress,  as 
was  found  by  the  Jury,  it  Is  a  logical  se- 
quence that  plaintiff's  injury,  though  caused 
by  tbe  negligence  of  a  fellow  servant  was 
from  a  risk  which,  as  a  matter  of  law,  he 
did  not  assume.  As  before  intimated,  the 
purpose  of  the  safety  appliance  act  is  to  re- 
lieve the  employe  of  the  danger  of  going  be- 
tween the  ends  of  cars  to  couple  or  uncouple 
them.  If  they  are  not  moving  when  he  goes 
between  them,  nor  moved  while  he  is  there. 
no  danger  Is  Incurred  by  bim.  Tbe  danger 
is  from  their  movement  which  is  necessary 
to  couple  them  by  Impact  and  ofttlmes  re- 
quired to  uncouple  them.  It  is  always  an 
^ployfi  other  than  the  one  who  is  between 
tbe  cars  who  moves  them.  If,  in  doing  so, 
be  Is  negligent  and  such  negligence  relieves 
his  employer  from  bis  negligence  in  falling 
to  comply  with  tbe  act  of  Congress,  and  vis- 
its the  consequence  of  tbe  negligence  of  both 
upon  tbe  employe  whom  tbe  act  was  Intended 
to  protect,  tben  such  legislation  Is  as  worth- 
lees  as  "the  stuff  that  dreams  are  made  of." 
See  Schlemmer  v.  Railway  Co.,  206  U.  S.  8, 
27  Sup.  Ct  407,  61  L.  Ed.  682.  Even  at  com- 
mon law.  where  tbe  harsh  fellow-servant 
doctrine  applies  with  undiminished  rigor, 
the  concurrence  of  a  servant's  negligence  in 
causing  an  injury  to  another  servant  does 
not  absolve  the  master  from  his  liability  for 
Its  consequences  In  this  case  the  most  tliat 
can  be  said  of  the  negligence  of  plalntiiTs 
fellow  servants  Is  that  it  simply  concurred 
with  that  of  the  defendant  In  causing  the 
Injury  to  plaintiff. 

8.  The  substance  of  tbe  eighth  and  nlntb 
special  instractlons  requested  by  defendant 
the  refusal  of  which  is  tbe  basis  of  the  eighth 
and  ninth  assignments,  is  comprehended  by 
the  main  charge,  and  It  was  not  error  to  re> 
fuse  to  give  either  of  them. 

9.  Tbe  court  did  not  err  In  instructing  tbe 
Jury,  In  Its  supplemental  charge,  that  if  it 
believed  plaintiff  was  Injured  by  reason  of 
his  disobedience  and  violation  of  defendant's 
rules  Introduced  in  evidence,  and  that  if  sucb 
violation  or  disobedience  was  negUgence  on 
bis  part  causing  or  contributing  to  cause  bis 
injury,  the  verdict  should  be  for  defendant 
Tbe  violation  or  disobedience  of  the  servant 
of  bis  master's  rules  is  not  negligence  per  se; 
but  wbetber  negligence  vel  non  is  a  question 
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of  fact  for  tbe  Jtiry.  S.  A.  &  A.  P.  Ry.  t. 
Connell,  27  Tex.  Civ.  App.  633.  66  S.  W.  246; 
M.,  K.  &  T.  Ry.  T.  PaiTOtt  (Tex.  Civ.  App.) 
96  S.  W.  950;  G.,  H.  &  S.  A.  Ry.  v.  Cherry 
<Ttex.  Civ.  App.)  98  a.  W.  901;  G.,  H.  &  S. 
A.  Ry.  V.  Still  (Tex.  Civ.  App.)  100  S.  W. 
179.  This  also  disposes  of  the  eleventh  as- 
slgument  of  error. 

10.  The  twelfth  assignment  of  error  com- 
plains that  tbe  verdict  is  contrary  to  tbe  law 
and  evidence,  because  the  evidence  shows 
that  the  defendant  had  used  ordinary  care 
In  endeavoring  to  eqnlp  Its  cars  with  reason- 
ably safe  appliances,  and  to  comply  with  the 
safety  appliance  act  of  Congress,  and  If  there 
was  any  defect  about  the  coupling  apx>eratu8 
It  was  a  mere  temporary  Incident  to  tbe  best 
appliances,  and  could  not  have  been  discover- 
ed by  reasonable  Inspection.  While  the  evi- 
dence upon  this  issue  seems  to  us  barely  suf- 
ficient to  prove  tbe  alleged  negligence  of 
plaintiff,  we  would  not  be  prepared  to  say 
tbat,  had  it  not  been  for  tbe  error  In  the 
charge  Indicated,  it  does  not  reasonably  tend 
to  support  the  verdict 

11.  The  foregoing  conclusions  di^KJse  of 
the  remaining  assignments  of  error  adverse- 
ly to  appellant. 

On  account  of  tbe  error  in  giving  the  spe- 
cial charge  complained  of  by  the  fourth  as- 
signment, tbe  judgment  la  reversed,  and  tbe 
cause  remanded. 


PAUIi  V.  STATE.  • 
(Court  of  Civil  Appeals  of  Texas.    Nov.  80. 
1007.    Rehearing  Denied  Dec.  21,  1907.) 

1,  INTOXICATINO    LiQUOB— INJUNCTION— STAT- 
UTOBY    PBOVISIONS — CONSTRUCTION. 

Gen.  Laws  80th  Leg.  p.  166,  c.  81,  1 1.  aubd. 

2,  provides  in  effect  that  any  one  who  conducts  a 
saloon  within  the  comity  or  precincts  of  the 
state  where  tbe  sale  of  intoxicating  liquors  has 
been  prohibited  by  law  shall  be  regarded  as  a 
creator  and  promoter  of  public  nuisances,  and 
may  be  enjoined,  etc.  Tbe  new  charter  of  Dal- 
las, trranted  by  the  Thirtieth  Legislature  (article 
2.  i  3,  subd.  24),  under  the  head  of  "Police  Pow- 
ers," authorized  the  city  to  licence,  tax,  and  reg- 
olate  saloouB  ;  and  article  12.  S  1,  of  the  charter 
provided  that  it  shall  be  nnlawful  to  conduct  a 
saloon  within  the  corporate  limits  of  the  city, 
outside  of  certain  boundaries.  Under  the  au- 
thority of  the  charter  the  (ward  of  commission- 
erg  of  Dallas  enacted  an  ordinance  making  it 
unlawful  for  any  person  to  conduct  a  saloon 
outside  the  limits  therein  described,  which  were 
the  same  as  defined  in  the  charter.  Accused  pro- 
cured a  permit  to  apply  for  a  license  under  the 
Baskin-McGregor  law  (Gen.  Laws  30th  Leg.  p. 
2.")S.  c.  138)  to  sell  at  a  place  In  the  cltj  of 
Dallns  outMde  the  prescribed  saloon  limits,  and 
thereafter  a  license  was  granted  by  the  county 
court,  and  issued  by  the  clerk  after  payment  of 
the  tax.  Held,  that  the  license  did  not  give 
amised  the  right  to  conduct  a  saloon  at  the 
point  named  outside  the  saloon  limits,  nor  ex- 
cuse him  for  a  violation  of  the  law  declaring 
him  a  creator  of  a  public  nuisance. 

2.  Sauk  — Apflioation  — Natdbe  of  Inhibi- 
tion. 

Gen.  Laws  30th  Leg.  p.  166,  c  81,  »  1,  subd. 
2.  making  one  a  creator  and  promoter  ot  a  public 
nuisance  who  establishes  or  conducts  a  saloon 
within  any  county  or  precinct  of  tbe  state  where 
tbe  sale  of  intoxicating  liquors  has  been  pro- 
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hibited  by  law,  applies  not  only  to  cases  where 
saloons  have  been  prohibited  by  the  adoption  of 
local  option,  under  Rev.  St.  1895,  tit  69.  cuts. 
33S4-3u09,  but  in  all  cases  where  it  has  been 
made  unlawful  to  carry  on  the  liquor  business 
in  any  defined  territory,  since  the  statute  was 
intended  as  a  cumulative  remedy,  without  regard 
to  the  method  by  which  the  inhibition  of  the 
sale  was  enacted  or  put  into  operation. 

3.  Samx— Extent  ot  I^sbitobt  Undeb  In- 
hibition. 

The  operation  of  the  statute  relating  t* 
creators  of  public  nuisances  (Gen.  Laws  30th 
Leg.  p.  ir;6,  c.  81)  applies  not  only  where  the 
sale  of  intoxicating  liquors  has  been  prohibited 
In  an  entire  county  or  precinct  of  a  county, 
but  to  any  defined  or  prescribed  portion  thereof 
within  which  the  sale  has  been  prohibited. 

4.  Statutes  —  Repbai.  —  Oenkbai.  and  Locai 
Laws. 

Special  legislation  or  local  laws  are  not  re- 
pealed by  a  later  general  act,  unless  especially 
mentioned  in  the  general  law,  or  the  purpose  to 
repeal  is  manifest  from  the  plain  provisions  of 
the  general  law. 

rE:d.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  H  235-237.] 

6.  Same. 

Where  a  general  Intention  is  expressed  by 
the  Legislature,  and  also  a  particular  intention 
which  18  Incompatible  therewith,  tbe  particular 
Intention  will  be  considered  an  exception  to  the 
general  one,  and  in  such  case  fall  effect  may  be 
given  to  the  general  law  beyond  tbe  scope  of  the 
local  or  special  one,  and,  by  allowing  oie  latter 
to  operate  according  to  its  special  purposes,  the 
two  acts  can  stand  together. 

fEld.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  44,  Statutes,  H  235-237.] 

6.  INTOXICATINO   laQUOB— INJUNCTION— STAT- 

UTOBT  PBOvisiONa— Repeal. 

The  Baskin-McGregor  law  (Gen.  Laws  30th 
Leg.  p.  05g,  c.  138),  relating  to  control  of  the 
liquor  traffic,  did  not  repeal  provisions  relating 
to  the  liquor  business  in  the  new  diarter  of 
Dallas,  which  was  enacted  by  the  same  Legisla- 
ture, since  it  did  not  mention  the  charter  spe- 
cifically, and  there  Is  nothing  to  indicate  an 
Intent  to  repeal;  for  the  Baskhi-McGregor  law 
was  Intended  as  a  general  system,  while  the  pro- 
visions of  the  Dallas  charter  relating  to  the  same 
subject  were  local  in  operation  and  enacted  for 
the  benefit  of  the  city  only. 

7.  Same — Enactments  bt  Sauk  LKOistATcrRK 

— CONBTBUCnON  AS  SAMK  ACT. 

The  two  laws,  having  been  passed  at  the 
same  session  of  the  Legislature,  should  be  con- 
sidered as  if  embraced  in  one  act,  and  con- 
strued so  that  both  may  stand. 

8.  Same— Presumption  as  to  Changk  of  In- 
tent—Exceptions  OF  LocAi.  Law  tboic  Op- 
eration OF  General  Statute. 

If  the  acts  were  to  be  considered  separate- 
ly. It  would  not  be  presumed  that  the  Ijegisla- 
tures  had  undergone  such  a  radical  diange  of 
mind  within  a  few  days  as  to  destroy  absolute- 
ly the  provisions  of  the  charter  making  it  un- 
lawful to  conduct  a  saloon  outside  the  saloon 
limits  of  the  city  of  Dallas,  unless  the  conflict 
is  irreconcilable ;  but  no  such  conflict  exists,  and 
the  provisions  ot  the  charter  must  be  considered 
as  having  been  excepted  by  the  Legislature  from 
the  operation  of  the  general  statute. 
0.  Samb— Intent- OF  Legiblatube. 

The  provisions  of  the  new  charter  of  the 
city  of  Dallas  relating  to  control  of  liquor 
trafiic,  and  the  Baskm-McGrcgor  law  (Gen. 
Laws  80th  Leg.  p.  258,  c.  188),  being  enacted  of 
the  «ame  Legislature,  should  be  treated  as  if 
embraced  in  one  act,  and  as  Dallas  Charter,  art. 
14,  subd.  29.  declares  that  the  provisions  of  the 
act  conflicting  with  any  state  law  shall  be  held 
to  supersede  the  state  law  to  that  extent,  and 
shall  not  be  held  invalid  on  account  of  such  coa- 
flict,  the  provision  is  an  express  declaration  ol 
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the  l^^atiTe  Intent,  conclusively  showing  that 
no  repeal  of  the  charter  provisions  was  intend- 
ed to  oe  effected  by  the  Baskin-McOregor  law. 
10.  Same— Re8  Judioata— Ibsux  or  Ijobnsb 
BY  County  Coobt. 

The  judpnent  of  a  county  court  in  author^ 
izing  the  issuance  of  a  license  for  the  sale  of 
intcoicating  liquor  at  a  place  where  such  sale 
is  forbidden  by  law  la  not  conclusive  of  an  ac- 
cused's right  to  conduct  a  saloon  there;  for 
whether  the  sale  of  intoxicating  liquor  has  or 
has  not  been  prohibited  at  the  place  or  within 
the  territory  where  an  applicant  proposes  to 
conduct  the  saloon  business  is  not  one  of  the 
facts  required  to  be  stated  in  bis  petition  to 
the  coanty  judge,  and  the  county  judge  has  no 
jurisdiction  to  determine  such  question,  and  any 
adjudication  of  it  would  be  without  authority 
of  law,  and  not  binding  in  a  proceeding  to  pun- 
ish the  accused  as  a  promoter  of  a  public  nni- 
tance. 

Appeal  from  District  Court,  Dallas  County; 
EJ.  B.  Muse,  Judge. 

Bill  for  Injunction  by  the  state  of  Texas 
against  Frank  Paul.  From  an  order  granting 
a  temporary  writ,  defendant  appeals.  Af- 
firmed. 

J.  J.  Bckford,  Barry  Miller,  and  Flnley, 
E^nlgbt  &  Harris,  for  appellant.  Dwigbt  U 
Xjewellen,  for  the  State. 

TAIiBOT,  J.  This  suit  was  Instituted  by 
the  county  attorney  of  Dallas  county,  Tez., 
In  his  official  capacity  and  In  behalf  of  said 
state,  to  restrain  by  writ  of  Injunction  the 
appellant,  Frank  Paul,  from  engaging  In  and 
pursuing  the  occupation  of  a  retail  liquor 
dealer  in  the  city  of  Dallas.  The  action  Is 
based  upon  an  act  of  the  Thirtieth  Legisla- 
ture, declaring  that  persons,  firms,  and  cor- 
porations who  sell  intoxicating  liquor  with- 
out first  procuring  a  license  and  paying  all 
taxes  due,  or  who  engage  in  selling  and  dis- 
pelling intoxicating  liquor  contrary  to  the 
provisions  of  said  act  in  counties  and  pre- 
cincts wherein  the  sale  of  such  liquor  has 
been  prohibited  by  law,  to  be  creators  and 
promoters  of  a  public  nuisance.  Gen.  Laws 
30th  Leg.  p.  166,  c.  81.  The  amended  peti- 
tion, upon  which  the  hearing  was  had,  was 
filed  October  29,  1907,  and  alleges.  In  sub- 
stance, that  appellant  was  then,  and  had 
been  for  several  weeks  prior  thereto,  engaged 
in  the  occupation  and  business  of  selling 
spirituous,  vinous,  or  malt  liquors  in  quanti- 
ties of  one  gallon  or  less,  and  in  conducting 
a  saloon  upon  the  premises  known  as  No. 
668  Ross  avenue.  In  the  city  of  Dallas,  Dal- 
las county,  Tex.,  without  having  first  procur- 
ed the  necessary  license  therefor  and  paid 
the  tax  required  by  law  for  such  occupation; 
that  tlie  city  of  Dallas  is  a  municipal  cor- 
poration, and  Is  authorized  and  empowered 
to  license  saloons  and  all  persons  engaged  In 
selling  such  liquors,  and  to  levy  a  tax  upon 
the  flame;  that  the  board  of  commissioners  of 
«ald  city,  by  an  ordinance  passed  August  21, 
1907,  did  levy  an  annual  tax  upon  every 
person  •  •  •  aelllng  spirituous  or  malt 
liquors  in  the  city  of  Dallas;  that  appellant 
since  the  21st  day  of  August,  1907,  has  been 
engaged  in  the  occupation  of  a  retail  liquor 
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dealer  in  said  city,  and  has  never  paid  the 
said  tax  nor  procured  the  license  required  by 
said  ordinance.  It  was  further  alleged  that 
appellant  Was  at  the  time  of  the  filing  of  said 
petition,  and  for  several  weeks  prior  thereto 
had  been,  the  owner  and  proprietor,  man- 
aging and  conducting  a  public  place  and 
business  at  No.  6S8  Ross  avenue  in  the  said 
city  of  Dallas,  where  intoxicating  liquors 
were  stored,  drank,  and  dispensed,  the  same 
being  a  place  in  Dallas  county,  Tex.,  where- 
in the  sale  of  such  liquors  had  been  prohibit- 
ed by  law  in  this:  that  by  an  act  of  the 
Thirtieth  Legislature  of  the  state  of  Texas, 
to  wit,  an  act  granting  a  new  charter  to  the 
city  of  Dallas,  and  by  an  ordinance  passed 
by  the  board  of  commissioners  of  said  city 
in  accordance  therewith,  on  the  8th  day  of 
July,  1907,  entitled  "An  ordinance  regulating 
flie  location  of  any  saloon  in  certain  territory 
of  the  city  of  Dallas,  and  providing  a  pen- 
alty," It  became  and  was,  at  the  time  of  the 
Institution  of  this  suit  and  for  some  time 
prior  thereto,  unlawfnl  to  locate,  establish, 
maintain,  or  conduct  a  saloon  within  the  cor- 
porate limits  of  said  city  outside  of  the  lim- 
its as  described  in  said  act  and  ordinance. 
Appellant  answered  by  general  and  special 
exceptions,  a  general  denial,  and  specially 
that  on  the  12th  day  of  July,  1907,  he,  in 
accordance  with  the  laws  of  this  state  and 
specially  under  the  act  of  the  Thirtieth  Legis- 
lature (Gen.  Laws  30th  Leg.  p.  258,  c  138) 
approved  April  ISi,  1907,  and  known  as  the 
"Baskln-McGregor  Bill,"  obtained  from  the 
Oomptroller  of  the  state  a  permit  to  apply 
for  license  as  a  retail  liquor  dealer  in  the 
county  of  Dallas  at  the  location  and  place 
named  in  plaintlfTs  petition;  that  thereafter 
in  full  compliance  with  said  law  appellant 
filed  his  petition  with  the  county  judge  of 
said  county  for  ll'cense  to  do  business  as  a 
retail  liquor  dealer  at  the  place  and  locality 
referred  to,  which  was  set  down  for  hearing 
July  23,  1907;  that  when  said  petition  came 
on  to  be  heard  the  county  attorney  of  Dallas 
county,  Tex.,  appeared  and  filed  a  written 
contest  of  appellant's  right  to  procure  such 
license,  and  the  county  judge,  after  hearing 
the  evidence  upon  the  Issues  made  and  the 
argument  of  counsel,  rendered  judgment  de- 
creeing that  appellant  was  entitled  to  license 
as  prayed  for,  which  judgment  has  been  in  no 
wise  vacated  or  set  aside  and  is  conclusive  of 
appellant's  right  to  do  business  at  said  place 
and  locality  as  a  retail  liquor  dealer.  Ap- 
pellant further  pleaded  that  In  pursuance  of 
said  law  and  said  judgment  be  paid  to  the 
tax  collector  of  Dallas  county,  Tex.,  the  law- 
ful taxes  fixed  and  required  to  be  paid  by 
said  Baskin-McGregor  law  upon  said  busi- 
ness, took  his  receipt  therefor,  and  on  pre- 
senting the  same  and  said  judgment  to  the 
county  clerk  of  said  Dallas  county  said  clerk 
issued  and  delivered  to  him  a  license  au- 
thorizing appellant  to  engage  in  and  conduct 
the  business  of  a  retail  liquor  dealer  at  the 
place  and  locality  named  In  appellee's  petl- 
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tlon  for  the  period  of  one  year.  The  petition 
for  the  Injunction  came  on  to  be  beard  before 
Hon.  B.  B.  Muse,  Judge  of  the  Forty-Fourth 
Judicial  dlartrlct,  at  chambers,  on  November 
11,  1907,  and  after  bearing  the  evidence  and 
argument  of  counsel  a  temp<irary  writ  of  In- 
junction was  granted  restraining  appellant 
from  further  prosecuting  and  cariylng  on  his 
business  until  the  farther  order  of  the  court 
upon  a  final  hearing  of  the  cause.  From 
this  order  and  Judgment  of  the  court  the  ap- 
pellant has  appealed. 

The  material  facts  are  substantially  as  fol- 
lows: On  the  12th  day  of  July,  1007,  the  de- 
fendant, Frank  Paul,  applied  to  the  Comp- 
troller of  the  state  of  Texas,  as  provided  by 
the  act  of  the  Thirtieth  legislature  approved 
April  18,  1907,  and  commonly  known  as  the 
"Baskln-McGregor  Bill,"  for  a  permit  to  ap- 
ply for  a  license  as  retail  liquor  dealer  at 
No.  56S  Ross  avenue,  In  the  city  of  Dallas, 
county  of  Dallas,  state  of  Texas,  and  the 
same  was  granted  him,  and  thereafter  on 
the  12th  day  of  July,  1807,  be  filed  his  peti- 
tion with  the  judge  of  the  county  court  of 
Dallas  county  for  a  license  as  a  retail  liquor 
dealer  at  said  place,  which  was  by  an  order 
or  judgment  of  eald  court  granted  him.  He 
paid  to  the  tax  collector  of  Dallas  county  the 
tax  due  the  state  of  Texas  and  the  tax  levied 
by  the  commlesloners'  court  of  Dallas  county 
upon  said  business  of  retail  liquor  dealer  at 
said  place,  and  subsequently  presented  said 
Judgment  of  the  county  Judge  of  Dallas  coun- 
ty and  said  tax  receipts  to  the  county  clerk 
of  Dallas  county,  together  with  his  bond  as 
required  by  section  13  of  the  last-named  act 
of  the  Legislature,  whereupon  said  clerk  Is- 
sued to  the  defendant  the  proper  license^ 
which  said  license  authorized  this  defendant 
to  pursue  the  business  of  retail  liquor  deala 
at  No.  668  Boss  avenue  for  the  period  of 
one  year  from  the  1st  day  of  August,  1907. 
On  the  20th  day  of  October,  1907,  and  ever 
since  then,  the  defendant  has  been  engaged 
In  the  occupation  of  retail  liquor  dealer,  and 
conducting  a  saloon  as  defined  In  the  charter 
and  ordinances  of  the  dty  of  Dallas  at  said 
No.  568  Boss  avenue,  in  the  city  of  Dallas, 
Dallas  county,  state  of  Texas;  and  on  said 
date  be  was  the  owner  and  proprietor,  man- 
aging and  conducting  a  public  place  and  busi- 
ness where  Intoxicating  liquors  were  kept, 
drank,  sold,  and  dlsjpensed,  and  he  had  no 
license  therefor  other  than  the  license  Issued 
by  the  county  derk  of  Dallas  county,  Tex., 
on  the  1st  day  of  August,  1907,  which  license 
was  Issued  In  full  compliance  with  a  law 
passed  by  the  Thirtieth  Legislature,  approv- 
ed Ai»il  18,  1907,  being  House  Bill  No.  13, 
and  popularly  known  as  the  "Baskln-Mc- 
Gregor BUI,"  and  has  paid  no  other  tax  on 
said  business  other  than  the  tax  levied  by 
said  last-mentioned  act  and  the  tax  levied 
by  the  county  of  Dallas  In  pursuance  of  said 
act,  and  has  not  paid  any  tax  whatever  to  the 
city  of  Dallas.  Said  location,  to  wit.  No. 
568  Ross  avenue^  Is  in  that  portion  pt  the 


city  of  Dallas  outside  of  the  limits  prescribed 
In  paragraph  1,  art  12,  of  the  charter  of  the 
city  of  Dallas,  and  an  ordinance  entitled  "An 
ordinance  regulating  the  location  of  saloons 
In  the  city  of  Dallias,  and  prohibiting  the  es- 
tablishing, maintenance  and  location  of  any 
saloon  in  certain  territory  of  the  city  of  Dal- 
las and  providing  a  penalty."  The  business 
conducted  by  this  defendant  at  said  place 
was  the  sale  of  Intoxicating  liquors  in  quan- 
tities In  compliance  with  said  license,  and  he 
has  made  no  sale  of  Intoxicating  liquors  in 
quantities  other  than  In  the  manner  pre;- 
scribed  by  said  license  Issued  by  the  county 
clerk  of  Dallas  county  as  aforesaid.  The  sale 
of  Intoxicating  liquors  has  not  been  prohibit- 
ed In  Dallas  county  as  a  county,  nor  in  said 
Justice  precinct  No.  1  of  Dallas  county  as  a 
precinct,  In  accordance  with  title  69  of  the 
Revised  Oivll  Statutes  of  the  State  of  Texas, 
known  as  the  "Local  Option  Law."  The  au- 
thorities of  the  city  of  Dallas  refused  to  re- 
ceive any  money  from  eald  Frank  Paul  as 
occupation  tax,  or  to  Issue  a  permit  or  license 
to  him  to  do  business  as  a  retail  liquor 
dealer  tax  any  period  at  said  No.  568  Boss 
avenue  In  said  city.  The  city  of  Dallas  has 
legally  passed  "An  ordinance  regulating  the 
location  of  saloons  In  the  city  of  Dallas,  and 
prohibiting  the  establishing,  maintenance, 
and  location  of  any  saloon  In  certain  terri- 
tory of  the  city  of  Dallas,  and  providing  a 
penalty,"  and  said  ordinance  Is,  and  was  at 
the  time  of  the  filing  of  the  petition  herein 
and  at  the  time  of  the  alleged  violation.  In 
full  force  and  effect,  as  prescribed  by  the 
charter  of  the  city  of  Dallas,  and  also  an 
ordinance  providing  for  the  Issuance  of  li- 
cense to  liquor  dealers,  and  said  ordinance 
Is,  and  was  at  the  time  of  the  filing  of  the 
petition  herein  and  at  the  time  of  the  alleged 
violation.  In  full  force  and  effect 

The  first  subdivision  of  section  1  of  the 
law  under  which  the  state  is  proceeding  In 
this  case,  declares  that  "any  person,  firm  or 
corporation  who  may  engage  in  or  pursue 
the  business  of  selling  intoxicating  liquor 
without  having  first  procured  the  necessary 
license  and  paid  the  taxes  required  by  law," 
Is  a  creator  and  promoter  of  a  public  nui- 
sance, and  the  infringement  of  this  section 
of  the  statute  Is  alleged  as  one  of  the  grounds 
upon  which  the  Injunction  sought  should  be 
granted.  Appellant  insists  that.  Inasmuch 
as  It  conclusively  appears  that  be  had  paid 
the  state  and  county  occupation  taxes  and 
procured  a  license  from  the  county  clerk  to 
carry  on  the  business  of  a  retail  liquor  deal- 
er at  the  place  named  In  appellee's  petition, 
and  tliat  by  the  charter  and  ordinances  of 
the  city  of  Dallas  It  was  made  unlawful  to 
locate  or  conduct  a  saloon  at  such  place,  and 
no  tax  had  been  levied  upon  such  business 
and  license  required  by  said  dty  to  engage 
therein,  appellant  could  not  be  enjoined  up- 
on the  ground  alleged,  that  he  was  selling 
without  a  license.  This  question  we  deem  It 
unnecessary  to  dedde. 
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The  second  aubdlrlslon  of  section  1  of  the 
statute  referred  to  provides  that  "any  per- 
son, firm  or  corporation  who  may  as  owner, 
proprietor  or  agent,  establish,  manage,  or 
conduct  any  public  place  or  business  where 
Intoxicating  liquors  are  stored,  kept,  drank, 
sold  or  dispensed,  within  any  county  or  pre- 
cinct within  this  state  wherein  the  sale  of 
tntozlcatlng  liquor  has  been  prohibited  by 
law,"  shall  alBo  be  regarded  aa  a  creatolr  and 
promoter  of  a  public  nuisance.  Laws  1907, 
p.  168,  c.  81.  The  violation  of  this  provlslcm 
of  said  statute  is  alleged  as  a  ground  for 
the  injunction  obtained  at  the  hands  of  the 
judge  to  whom  appellee's  petition  was  pre- 
sented, and,  being  established  by  the  evi- 
dence, auttiorized  the  action  in  granting  the 
writ  The  Thirtieth  Legislature  of  this  state 
passed  an  act  entitled  "An  act  to  grant  a 
new  charter  to  the  city  of  Dallas,  Dallas 
county,  Texas,"  and  by  subdivision  24,  |  8, 
art  2,  under  the  head  of  "PoHce  Powers," 
autliorized  and  empowered  said  dty  "to 
license,  tax  and  regulate  •  •  •  drinking 
houses  or  saloons,  bar-rooms,  beer  saloons 
and  ail  places  or  establishments  where  intox- 
icating or  fermented  liquors  are  sold."  Ar- 
ticle 12,  I  1,  of  said  charter  also  provides 
that  it  shall  be  unlawful  to  locate,  establisli, 
maintain,  or  conduct  a  saloon,  as  therein 
defined,  within  the  corporate  limits  of  the 
dty  outside  of  certain  described  boundaries. 
Under  the  authority  given  by  the  charter  and 
consistent  therewith,  the  board  of  commis- 
Bloners  of  the  city  of  Dallas  enacted  an  ordi- 
nance which  provides  that  it  sliall  be  nnlaw- 
fnl  for  any  person,  firm  or  corporation  to 
maintain  or  conduct  a  saloon  outside  of  the 
limits  therein  prescribed,  which  were  the 
same  as  defined  in  the  charter.  It  is  not 
denied,  but  is  admitted,  that  appellant  was 
at  the  time  alleged  in  the  petition  conducting 
a  saloon  within  the  corporate  limits  of  said 
dty,  and  outside  of  the  saloon  limits  as  pre- 
scribed by  the  charter  and  ordinances  of  the 
dty,  and  had  no  authority  or  license  for  so 
doing,  except  ttie  license  granted  by  the 
state  and  county.  Such  license,  in  view  of 
the  charter  and  ordinances  of  the  dty  of 
Dallas  to  which  we  have  adverted,  did  not 
confer  upon  appellant  the  right  to  conduct 
and  maintain  a  saloon  at  the  point  named  in 
appeHee's  petition,  and  relieve  him  from  tlie 
consequences  of  a  violation  of  the  second  sec- 
tion of  the  statute  under  consideration. 

With  the  contention  of  appellant  that  this 
section  of  the  statute  has  reference  only  to 
precincts  and  counties  that  liave  adopted  the 
local  option  law  as  contained  In  title  69,  arts. 
3384-3399,  of  the  Revised  Statutes  of  1896 
of  tbe  state,  we  do  not  not  agree.  The  lan- 
guage of  the  statute,  to  wit,  "where  the 
sale  of  intoxicating  liquors  has  been  pro- 
hibited by  law,"  was  not,  in  our  opinion,  in- 
tended by  the  Legislature  to  be,  and  should 
sot  be,  restricted  to  our  local  option  laws 
proper.  The  statute  was  Intended  as  a  cu- 
mulative remedy  for  suppressing  the  viola- 


tion of  all  laws  inhibiting  the  sale  of  in- 
toxicating liquors  in  any  prescribed  terri- 
tory, without  regard  to  the  method  by  wlilch 
such  laws  were  enacted  or  put  into  operation. 
At  the  time  the  statute  in  question  was 
passed,  by  charter  provisions  and  ordinances 
enacted  under  authority  conferred  by  the 
Legislature,  it  was  made  unlawful  io  sell  in- 
toxicating liquors  outside  of  certain  defined 
limits  in  many  dtles  in  this  state.  Such  ef- 
forts to  regulate  the  sale  of  intoxicating  liq- 
uors, and  protect  the  residence  portions  of 
incorporated  cities  from  the  evil  infiuences 
and  effects  of  the  open  saloon,  was  a  well- 
known  part  of  the  legislative  history  of  this 
state  upon  that  subject;  and  it  is  not  believed 
tliat  the  Legislature  intended  that  the  opera- 
tion of  the  statute  under  consideration  should 
not  be  extended  to  such  cities  and  localities. 
Significant  of  the  fact  that  they  did  not  so 
intend  is  the  use  of  the  comprehensive  lan- 
guage "prohibited  by  law,"  and  not  that  of 
a  much  more  restricted  meaning,  as  usually 
understood,  "where  local  option  is  in  force." 
The  language  employed  In  its  broadest  sense 
win  apply  to  and  cover,  not  only  cases  where 
the  sale  of  Intoxicating  liquor  and  the  main- 
tenance of  such  a  business  lias  been  prohibit- 
ed by  the  adoption  of  local  option  imder  the 
provisions  at  title  69  of  our  Revised  Statutes, 
but  also  where  it  has  been  made  unlawful, 
as  in  the  present  case,  to  carry  on  and  con- 
duct such  business  in  any  defined  territory. 
Such  was  evidently  the  intention  of  the  Leg- 
isiatnre. 

Nor  do  we  believe  the  operation  of  this 
statute  should  be  confined  to  cases  where 
the  sale  of  intoxicating  liquors  has  l>een 
prohibited  in  the  entire  county,  or  entire 
prednct  of  the  county.  No  good  reason  is 
perceived  why  the  Legislature  should  de- 
clare a  person  to  lie  a  creator  and  promoter 
of  a  nuisance  wlio  conducts  a  business  where 
intoxicating  liquors  are  stored,  drank,  sold, 
or  dispensed  within  a  county  or  precinct 
wtterein  the  sale  of  such  liquors  has  been 
proliibited  by  law  in  the  entire  county,  or 
entire  precinct,  and  authorize  the  abatement 
of  such  nuisance  by  injunction,  and  not  to 
so  denounce  such  a  person  and  provide  the 
same  remedy,  where  the  sale  of  intoxicating 
liquors  has  been  prohibited  in  a  subdivision 
or  smaller  portion  of  the  county  or  pre- 
cinct Evidently  it  was  the  intention  and 
purpose  of  the  Legislature  that  the  remedy 
by  injunction,  as  provided  for  In  the  stat- 
ute, should  apply  to  and  become  operative  in 
any  clearly  and  legally  defined  sutMllvislon  or 
portion  of  the  county  or  precinct  where  in- 
toxicating liquors  are  being  <  stored,  sold,  or 
dispensed  in  violation  of  the  law.  The  ftin- 
guage,  "within  any  county  or  prednct,"  must 
therefore  be  construed  to  mean  and  include, 
not  only  the  entire  county  or  precinct,  but 
any  defined  or  prescril)ed  portion  thereof 
within  which  the  sale  of  intoxicating  liquors 
has  been  prohibited,  and  in  which  it  is  made 
unlawful  for  a  person  to  manage  or  conduct 
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any  public  place  or  business  where  such  llq- 
aors  are  stored,  drank,  or  sold. 

Appellant  contends  that  the  Baskln-Mc- 
Oregor  law  is  a  complete  scheme  of  legis- 
lation affecting  the  business  of  retail  liquor 
dealers ;  that  the  charter  of  the  city  of  Dal- 
las, whlqh  was  passed  by  the  Thirtieth  Legis- 
lature a  few  days  preylous  to  the  passage  of 
the  Baskln-McGregor  act,  relates  generally 
to  tiie  municipal  affairs  of  the  city  and  In- 
cidentally to  the  subject  of  retail  liquor 
dealers ;  that  the  provisions  of  the  charter  are 
inconsistent  with  the  general  or  Baskin-Mc- 
Gregor  act,  and  therefore  the  charter  provi- 
sions must  yield  to  the  general  act  We  can- 
not agree  with  this  construction  of  the  law. 
It  is  well  settled  that  special  legislation  or 
local  laws  are  not  repealed  by  a  later  gen- 
eral act,  unless  specially  mentioned  In  the 
general  law  or  such  purpose  Ife  made  manifest 
from  the  plain  provisions  of  the  general 
law.  Ex  parte  Neal  (Ter.  Cr.  App.)  83  S. 
W.  831 ;  State  v.  Ctonnor,  86  Tex.  133,  23  8. 
W.  1108 ;  Ellis  V.  Batts,  26  Tex.  703 ;  26  Am. 
ft  Bng.  Enc.  of  Law  (2d  Ed.)  p.  739.  and  note 
8.  In  the  authority  last  cited,  after  stating 
the  rule  substantially  as  we  have  above, 
though  more  elaborately,  it  is  said:  "The 
reason  which  has  been  given  for  this  rule  Is 
that  in  passing  a  special  act  the  Legislature 
has  its  attention  directed  to  the  special  case 
which  the  act  was  made  to  meet,  and  consid- 
ers and  provides  for  all  the  circumstances 
of  that  special  case,  and,  having  done  so, 
It  is  not  to  be  considered  that  the  Legisla- 
ture by  a  subsequent  general  enactment  in- 
tended to  derogate  from  the  s?)eclal  provi- 
sion previously  made,  when  it  was  not  men- 
tioned in  such  enactment"  Fitzgerald  v. 
Champneys,  2  Johns.  &  H.  54.  There  is  no 
mention  made  In  the  Baskin-McGregor  law 
of  the  act  granting  the  Dallas  charter,  nor 
to  any  of  its  provisions.  If,  therefore,  the 
Baskln-McOregor  act  effects  a  repeal  of  any 
of  the  provisions  of  said  charter.  It  is  by  Im- 
plication and  not  by  expression.  In  bis  work 
on  Statutory  Construction  (section  157)  Mr. 
Sutherland  says:  "It  is  a  principle  that  a 
general  statute  without  negative  words  will 
not  repeal  by  Implication  from  their  repug- 
nancy the  provisions  of  a  former  one  which 
Is  special  or  local,  unless  there  Is  something 
In  the  general  law  or  in  the  course  of  legis- 
lation upon  Its  subject-matter  that  makes  it 
manifest  that  the  Legislature  contemplated 
and  intended  a  repeal."  Mr.  Black  on  this 
subject  says:  "When  the  provisions  of  a  gen- 
eral law  applicable  to  the  entire  state  are 
repugnant  to  the  provisions  of  a  previously 
enacted  special  law  applicable  In  a  particular 
locality  only,  the  passage  of  such  general  law 
does  not  operate  to  modify  or  repeal  the 
special  law,  either  wholly  or  in  part,  unless 
such  modification  or  repeal  is  provided  for 
In  express  words  or  arises  by  necessary  im- 
plication. A  local  statute,  enacted  for  a  par- 
ticular municipality  for  reasons  satisfactory 
to  the  Legislature,  is  Intended  to  be  excei>- 


tional  and  for  the  benefit  of  such  munic- 
ipality. It  has  been  said  that  It  is  against 
reason  to  suppose  that  the  Legislature,  In 
framing  a  general  system  for  the  state,  intend* 
ed  to  repeal  a  special  act  which  the  local  cir- 
cumstances made  necessary."  Black,  Interp. 
Laws,  116.  It  is  also  a  well-establlsbed  rule 
that  "when  a  general  Intention  Is  expressed, 
and  also  a  particular  intention  which  is  incom- 
patible with  the  general  one,  the  particular 
intention  shall  be  considered  an  exception 
to  the  general  one"  In  such  cases  full  ef- 
fect may  be  given  to  the  general  law  beyond 
the  scope  of  the  local  or  special  law,  and 
by  allowing  the  latter  to  operate  according  to 
its  special  purposes  and  aims  the  two  acts 
can  stand  together.  The  application  of  these 
principles  seems  clear.  If  It  be  admitted, 
which  Is  not  done,  that  the  provisions  of  the 
Baskln-McOregor  act  and  the  provisions  of 
the  charter  of  the  city  of  Dallas  relating  to 
the  subject-matter  of  this  controversy  are 
repugnant  to  each  other,  yet  we  see  noth- 
ing in  the  former  act  or  In  the  coarse  of  leg- 
islation touching  such  provisions  that  ren- 
ders it  manifest  that  the  Legislature  contem- 
plated and  intended  a  repeal.  The  Baskln- 
McOregor  law  Is  Intended  as  a  general- sys- 
tem for  the  state  in  dealing  with  the  whisky 
traflSc,  whereas  the  provisions  of  the  act  con- 
stituting the  charter  of  the  city  of  Dallas  and 
relating  to  the  same  subject  are  local  laws 
In  their  operation  and  enacted  for  the  bene- 
fit of  said  city,  which  local  conditions  and 
experience  dictated  were  necessary.  Again, 
as  said  in  the  case  of  McGrady  v.  Terrell,  98 
Tex.  427,  84  S.  W.  641,  "the  two  laws,  hav- 
ing been  passed  at  the  same  session  of  the 
Legislature,  should  be  considered  as  if  em- 
braced in  one  act,  and  should  be  so  construed 
as  that  both  may  stand."  Snth.  on  Stat 
CJonst  t  288.  That  case  Is  also  authority 
for  the  legal  conclusion  that.  If  the  acts  be 
considered  separately,  "it  would  not  be  pre- 
sumed that  the  legislators  had  undergone 
such  a  radical  change  of  mind  within  four 
(or  five)  days  as  to  destroy  absolutely  the 
provisions"  of  the  charter  making  it  unlaw- 
ful to  locate  or  conduct  a  saloon  within  the 
corporate  limits  of  the  city  of  Dallas  out- 
side of  certain  limits  described,  unless  the 
conflict  is  Irreconcilable.  No  such  conflict  in 
our  opinion  exists,  and  the  provisions  of  the 
charter  conferring  upon  the  city  of  Dallas  au- 
thority to  license,  tax,  and  regulate  saloons 
and  places  where  Intoxicating  liquors  are 
sold,  etc,  and  prohibiting  the  sale  of  such 
liquors  and  the  establishment  of  such  places 
outside  of  certain  defined  limits,  must  be  con- 
sidered as  having  been  excepted  by  the  Legis- 
lature out  of  the  operation  of  the  general 
statute  commonly  known  as  the  "Baskln-Mc- 
Oregor Law."  Furthermore,  subdivision  29 
of  article  14  of  the  city  charter  declares  "that 
the  provisions  of  this  act  In  so  far  as  they 
may  conflict  with  any  state  law  shall  be  held 
to  supersede  the  state  law  to  that  extent 
and  it  shall  not  be  held  invalid  on  account  at 
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such  conflict"  The  Baskln-McGregor  act  and 
the  act  constituting  the  charter  of  the  city 
of  Dallas  were  passed  at  the  same  session  of 
the  Legislature,  and  practically  at  the  same 
time;  and  treating  them  as  If  embraced  In 
one  act,  as  should  be  done^  the  foregoing 
proTlslon  of  the  charter  Is  an  express  declara- 
tion of  the  legislative  intent,  and  concluslTe- 
Ij  shows  that  no  repeal  of  the  charter  provi- 
sions was  intended  or  should  be  effected  by 
the  BasUn-McGregor  law. 

We  are  also  of  the  opinion  that  the  Judg- 
ment of  the  county  court  In  authorizing  the 
Imuance  by  the  clerk  of  the  state  and  coun- 
ty license  to  appellant  is  in  no  sense  con- 
clusive of  appellant's  right  to  engage  In  the 
sale  of  intoxicating  liquor,  or  to  conduct  an 
establishment  where  such  liquor  was  stor- 
ed, drank,  or  sold  at  No.  668  Ross  avenue. 
That  the  sale  of  intoxicating  liquors  has  or 
has  not  been  prohibited  at  the  place  or  with- 
in the  territory  where  the  applicant  proposes 
to  conduct  such  business  is  not  one  of  the 
facts  required  to  be  stated  in  his  petition 
to  the  county  Judge  for  such  license.  The 
county  Judge  has  no  Jurisdiction  to  deter- 
mine such  question,  and  any  adjudication  of 
It  would  be  without  authority  of  law  and 
not  binding  In  a  proceeding  like  this.  We 
therefore  hold  that  the  license  Issued  by  the 
fx>anty  clerk  to  appellant  did  not  confer  upon 
blm  the  right  to  sell  intoxicating  liquors,  or 
to  conduct  a  public  place  or  business,  in  vio- 
lation of  the  charter  of  the  city  of  Dallas  and 
Its  ordinances  prohibiting  such  sales  and 
business  in  the  dty  outside  of  the  limits  pre- 
scribed in  said  charter  and  ordinances. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


BLIilS  et  al.  v.  LEHMAN  et  al.* 
(Court  of  Civil  Appeals  of  Texas.    Dec.  21. 
1907.    Rehearing  Denied  Jan.  4,  1908.) 

1.  acenowlkdohsnt  —  corolusitinkss    ov 
CSebtificati:. 

A  certificate  of  the  wife's  acknowledKment 
of  a  deed  is  conclusive  of  the  facts  therein 
stated  wbeie  no  fraud  was  perpetrated  on  ber 
by  grantee,  and  it  is  not  shown  that  fcrantee 
or  her  husband  were  present  at  the  taking  of 
the  wife's  acknowledement,  or  knew  anything 
about  the  manner  of  Its  taking. 

I.Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  §{  303-315.] 

2.  BtIDXHOE  —  PABOI.  —  CONSIDKBATIOR      OF 

Dkxd. 

The  consideration  of  a  conveyance  can  be 
shown  by  parol. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  U  1912-1917.] 

BSnor  from  District  Court,  Orayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Trespass  to  try  title  by  John  Ellis  and  an- 
other against  E.  L.  Lehman  and  another. 
Judgment  for  defendants,  and  plalntitis  bring 
ent^.    Affirmed. 

T.  L.  Brame  and  J.  W.  Finley,  for  plain- 
tiffs In  error  Hamp.  P.  Abney,  for  defend- 
ants in  error. 

'Writ  of  error  denied  by  Supreme  Court. 


RAINEY,  C.  3.  This  is  an  action  of  tres- 
pass to  try  title  to  lot  of  land  bought  by 
John  Ellis  and  wife  against  E.  Lw  Lehman 
and  wife.  A  trial  was  had  before  the  court 
without  a  Jury,  which  resulted  in  a  Judgment 
for  Lehman  and  wife. 

We  adopt  the  trial  court's  findings  of  fact, 
which  are  supported  by  the  evidence,  to  wit: 
(1)  That  the  land  in  controversy  was  deeded 
by  H.  N.  Tuck  and  W.  M.  Scott,  trustees,  to 
John  Ellis,  plaintiff,  on  October  80,  1901, 
and  recorded  in  volume  140,  at  page  52T, 
Deed  Records  of  Grayson  county,  Tex.,  trans- 
ferred the  title  to  the  land  in  controversy  to 
plaintiff,  John  Ellis,  and  that  such  deed  of 
transfer  is  the  common  source  of  title  under 
which  all  of  the  parties  hereto  claim.  (2) 
That  at  the  time  plaintiff  purchased  the  land 
In  controversy  there-  were  no  improvements 
on  said  laud,  but  that  shortly  thereafter  the 
Improvements  that  are  on  the  land  to-day 
were  placed  on  said  land,  and  that  plaintiff 
and  his  wife  moved  on  said  land  and  oc- 
cupied for  a  short  time  same  as  their  home- 
stead and  at  the  time  of  these  transactions 
it  was  their  homestead.  (3)  That  the  cost  of 
the  Improvements  so  placed  on  said  land  was 
as  to  the  major  part  thereof  paid  for. by  de- 
fendant E.  L.  Ltehman  under  a  verbal  con- 
tract with  the  said  John  Ellis  by  which  the 
said  Lehman  was  to  be  reimbursed.  A  small 
part  of  the  value  of  the  Improvements  was 
paid  for  by  the  plaintiff  Ellis.  (4)  That  there 
arose  a  disagreement  between  the  parties, 
and  that  on  the  evening  of  the  21st  of  Janu- 
ary, 1902,  the  plaintiff  John  Ellis  and  his 
wife  agreed  with  the  defendant  E.  L.  Leh- 
man and  his  wife  that  the  property  should  be 
deeded  to  Mrs.  R  L.  Lehman  in  considera- 
tion of  said  E.  L.  Lehman  paying  to  plaintiff 
the  amount  he  had  expended  for  the  lot,  and 
in  placing  the  Improvements  thereon,  and 
that  this  agreement  was  thoroughly  under- 
stood by  all  the  parties  to  this  S'Uit,  and  also 
by  plalnUfTs  wife.  (5)  That  the  Instrument 
dated  January  22,  1902,  and  recorded  In  vol- 
ume 143,  at  page  329,  is  a  general  warranty 
deed  duly  executed  by  plaintiff  John  Ellis 
and  his  wife,  Minnie  Ellis,  and  conveyed  the 
title  of  the  land  in  controversy  to  Mrs.  E. 
L.  Lehman,  and  that  sold  deed  was  executed 
in  furtherance  of  the  agreement  mentioned 
in  paragraph  4  of  these  findings,  and  that  the 
said  E.  L.  Lehman  paid  to  the  said  John  El- 
lis the  amount  be  had  expended  in  placing 
the  improvements  on  said  property  and  the 
amount  he  had  paid  the  said  Tuck  and  Scott 
for  said  land.  (6)  Mrs.  Ellis  is  a  daughter 
of  defendants.  The  controversy  arises  over 
the  validity  of  a  deed  executed  by  Ellis  and 
wife  to  Mrs.  Ei.  L.  Lehman,  conveying  lot  12, 
block  24,  College  Park  addition  to  Sherman, 
Grayson  county,  Tex. 

The  contention  of  Ellis  and  wife  is  that 
the  officer  taking  the  acknowledgment  of  Mrs. 
Ellis  did  not  explain  the  deed  to  her;  that 
the  deed  did  not  express  the  true  considera- 
tion, or  any  but  a  nominal  consideration; 
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that  she  thought  It  was  a  lien;  and  that  It 
was  void,  and  passed  no  title.  The  convey- 
ance wa8  an  ordinary  warranty  deed  on  its 
face,  the  consideration  ezpreseed  was  |1,  and 
the  privy  acknowledgment  of  Mrs.  mils  was 
legal  in  form.  No  fraud  was  perpetrated  up- 
on Mrs.  Bills  by  the  grantee,  nor  was  It 
shown  that  Mrs.  Lehman  or  hnaband  were 
present  at  the  taking  of  Mrs.  Ellis'  acknowl- 
edgment, or  knew  anything  about  the  manner 
of  Its  taking.  Under  these  circumstances  the 
certificate  of  the  officer  was  conclusive.  "No 
doctrine  is  better  settled  in  this  state  than 
the  proposition  that  a  certificate  of  acknowK 
edgment  is  conclusive  of  the  facts  therein 
stated,  unless  fraud  or  Imposition  is  alleged 
and  In  which  the  grantee  participated  or  had 
knowledge."  Herring  v.  White,  6  Tex.  Civ. 
App.  249,  25  S.  W.  1016;  Atkinson  r.  Reed 
(Tex.  Olv.  App.)  49  S.  W.  260;  MlU«r  T.  Ttur- 
rla,  69  Tex.  549,  7  S.  W.  206. 

The  contention  that  the  deed  was  intended 
as  a  mortgage  cannot  be  sustained.  On  this 
point  the  evidence  conflicts,  but  there  is  suffi- 
cient evidence  to  sustain  the  court's  finding 
that  the  deed  was  Intended  as  an  absolute 
OMtveyance  of  the  title. 

Appellants  contend  that  the  deed  Is  void 
because'  It  did  not  express  the  true  considera- 
tion or  any  consideration.  The  consideration 
expressed  In  the  deed  was  $1.  The  considera- 
tion for  a  conveyance  can  be  shown  by  paroL 
The  evidence  shows  that  a  valuable  con- 
sideration was  paid  for  the  lot,  and  neither 
Kills  nor  his  wife  testified  that  they  did  not 
receive  a  valuable  consideration  or  a  differ- 
ent  consideration  than  that  shown  to  have 
been  paid  by  the  Lehmans. 

The  evidence  warrants  the  conclusion  that 
Mrs.  Ellis  understood  the  consideration  she 
was  to  receive,  that  she  did  receive  It,  and 
that  there  is  no  merit  in  this  contention. 

The  Judgment  Is  affirmed. 


GRAY  V.  PUSSBLI* 

(Court  of  CSvil  Appeals  of  Texas.    Dee.  18, 

1907.) 

1.  Trespass   to    Tbt   Titlb— Qotstion    fob 

JUBT. 

In  trespass  to  try  title,  whether  a  deed  was 
executed  to  plalntiFs  husband  held  for  the  jury. 

2.  HOUZSTBAD  —  DXDJCATION  —  QUESTION  TOB 
JUBT. 

Whether  lots  had  been  dedicated  aa  a  home- 
stead at  the  time  they  were  conveyed  by  the 
husband  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  }  401.] 

8.  Bvidencb—Heabsat— Weight. 

On  an  issue  as  to  whether  lots  had  been 
dedicated  as  a  homestead  at  the  time  they  were 
conveyed  by  the  husband,  evidence  by  the  wife 
that  her  husband  told  her  that  he  was  working 
on  the  house  on  the  lots,  and  that,  when  she 
was  anxious  to  move  into  It,  he  told  her  that  he 
was  letting  the  one  to  whom  he  conveyed  have 
the  rents  for  some  material  the  grantee  had  let 
him  have,  though  hearsay,  yet  having  been  ad- 
mitted without  objection.  Is  not  without  proba- 
tive force. 

[Ed.  Note.— For  cases  in  point,  ses  Cent  Dig. 
ToL  20,  Evidence,  f  2430.] 


4.  HOUESTKAD— ABANDOmOCirr    BT    HUSBAKD 

IN  FBA0D  or  Wife. 

A  husband  cannot  by  a  sale  and  abandon- 
ment in  fraud  of  his  wife,  destroy  her  home- 
stead rights^ 

[Ed.  Note.— For  caaee  In  point  see  Cent  Die 
vol.  26,  Homestead,  Si  216-222J 

5.  Tbiai/— Questions  of  Ijaw  ob  Pacp— So»- 
FiciENCT  OF  Evidence. 

Evidence,  no  matter  how  weak  its  j>rol)etIv« 
force.  If  it  has  the  dienity  of  evidence  at  all.  Is 
sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  M  332,.  333.] 

Brror  from  District  Court,  Nacogdoches 
County;   James  I.  PerUns,  Judge. 

Trespass  to  try  title  by  Mrs.  M.  B.  Gray 
against  J.  D.  Fussell.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Rereraed 
and  remanded. 

Ingraham,  MIddlebrook  Sc  Hodges,  for 
plaintiff  In  error.  Mlms  ft  Strong;  for  de- 
fendant In  error. 


RBESB,  J.  Mrs.  M.  B.  Gray  In  this  case 
sues  J.  D.  Fussell  in  trespass  to  try  title  to 
recover  lots  18  and  19,  in  block  74,  In  the 
town  of  Gushing.  After  plaintiff  ,had  intro- 
duced her  evidence  the  court  Instructed  the 
Jury  to  return  a  verdict  for  defendant  From 
the  verdict  and  Judgment,  plaintiff  appeals. 

'Plaintiff  in  error  by  proper  assignment  of 
error  complains  of  the  action  of  the  court  in 
instructing  a  verdict  for  defendant  In  error. 
PlalntlfTs  case  is  that  the  property  in-  ques- 
tion had  been  bought  by  her  husband,  H.  A. 
Gray,  with  whom  she,  with  her  children,  was 
then  living,  for  the  purpose  and  with  the  in- 
tention of  making  it  their  homestead;  that 
this  purpose  and  Intention  had  been  carried 
out  by  the  erection  of  a  dwelling  house  upon 
the  property;  and  that  H.  A.  Gray,  before 
they  moved  into  the  house,  had  sold  and  con- 
veyed it,  without  her  consent  or  Joinder,  to 
defendant  Defendant  insists  that  the  un- 
disputed evidence  showed  that  Gray  had  no 
tlUe. 

Plaintiff  claimed  title  under  an  alleged  deed 
from  Stephens  to  H.  A.  Gray.  No  deed  was 
introduced  in  evidence  to  Gray  for  the  proper^ 
ty;  but  certain  evidence  was  Introduced  by 
plaintiff  which.  It  Is  claimed,  was  sufficient 
to  show  that  such  deed  was  executed.  Prev- 
ious to  June  9,  1904,  one  L.  H.  Baines  was 
the  owner  of  lots  18,  19,  20,  and  21,  in  blodk 
74,  in  the  town  of  Gushing.  Gray  and  wife 
had  owned  and  had  been  occupying  as  a 
home  certatai  other  lots  in  the  town,  which 
on  June  6,  1904,  they  sold  and  conveyed  to 
one  Martlndale,  but  which  they  continued 
to  occupy  as  tenants.  Baines  being  a  minor 
and  given  to  trading,  for  cmivenience  in 
conveying,  the  legal  title  to  the  lots  was  in 
bis  brother-in-law,  Stephens.  The  lota  were 
unimproved.  Gray  contracted  to  bny  the 
lots,  and  a  deed  was  signed  by  Stephens  and 
duly  acknowledged,  dated  June  9,  1904,  con- 
veying them  to  him.  It  is  contended  by  de- 
fendant that  this  deed  was  neyer  in  fact  de- 
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llvered,  but  that  after  It  was  signed  It  was 
left  witb  one  D.  G.  Balnes,  a  notary  pnbllc, 
wbo  testUIed  tbat  the  deed  was  not  delivered 
«n  account  of  some  trouble  about  tbe  con- 
Blderatlon.  Here  la  wbere  tbe  parties  part 
company  so  far  as  tbe  evidence  Is  concerned. 
Tbe  notary  testifies  tbat  tbe  deed  was  left 
witb  blm  and  not  to  be  delivered.  On  Sep- 
tember 3,  1904,  lots  20  and  21  were  sold  and 
conveyed  by  Gray  and  wife  to  J.  W.  Cbam- 
bers,  and  D.  CL  Balnes  testified  tbat  on  tbe 
occasion  of  tbe  making  of  tbe  Chambers  deed 
Stephens  and  Gray  came  to  blm,  and  by  their 
direction  tbe  deed  of  Stephens  to  Gray  was 
changed  so  as  to  Include  only  lots  20  and  21, 
sold  to  Obambers.  The  witness  is  not  certain 
whether  this  change  was  effected  by  erasing 
lots  18  and  19  from  the  deed,  or  by  destroy- 
ing tbe  old  deed  and  making  another  for  lots 
20  abd  21.  He  has  no  idea  what  became  of 
tbls  deed.  The  evidence/ however,  shows  that 
L.  H.  Balnes  received  all  of  tbe  cash  which 
was  to  be  paid  by  Gray,  and  that  he  also  re- 
ceived the  two  notes,  for  $100  each,  executed 
by  Gray,  secured  by  the  vendor's  Hen  on  the 
four  lots,  and  had  disposed  of  both  of  them. 
There  is  much  confusion  in  the  testimony 
with  regard  to  the  notes  given  by  Gray  to 
Stephens,  and  about  the  notes  executed  by 
Chambers  to  Gray  for  lots  20  and  21 ;  those 
notes  reciting  that  they  are  given  in  part 
payment  of  the  purchase  money  of  lots  18, 
19,  20,  and  21,  and  a  vendor's  Hen  is  retained 
thereon.  In  the  deed  from  Gray  and  wife  to 
Chambers  for  lots  20  and  21,  Chambers  as- 
sumes the  payment  of  the  two  notes  given  by 
Gray  to  Stephens,  which,  It  is  recited,  "frees 
from  all  claim  lots  18  and  19."  The  notes 
given  by  Chambers  to  Gray  recite  that  they 
are  given  in  part  payment  of'lots  18,  19,  20, 
and  21.  There  is  no  claim  by  Chambers  that 
he  bought,  or  tbat  there  was  conveyed,  or 
Intended  to  be  conveyed,  to  him  lots  18  and 
19.  D.  C.  Balnes  attempts  to  explain  that 
this  was  a  mistake,  but  his  explanation  mere- 
ly befogs  the  transaction.  Flalntlff  testified 
that  her  bnsband  gave  her  a  deed  to  these 
lots,  which  she  put  in  the  bottom  of  her 
tmnk,  but  which  was  taken  from  there  with- 
ont  her  knowledge ;  at  least,  when  she  looked 
for  It,  It  could  not  be  found.  The  force  of 
her  testimony  is  greatly  weakened  by  her 
statement  tbat  she  did  not  read  the  deed, 
but  only  saw  that  it  was  signed  by  Stephens 
and  wife.  Her  testlmcmy  is  very  indefinite; 
but  it  does  appear  that  Gray  gave  her  the 
paper  as  a  deed  to  these  lots,  and  that  she 
put  it  away.  Whatever  became  of  It  is  left  In 
obscurity.  In  February,  1906,  H.  A.  Gray 
executed  to  defendant  a  deed  for  the  lots  In 
controversy  for  a  recited  consideration  of 
1760  in  cash.  The  deed  is  drawn  to  be  signed 
by  Mrs.  Gray  (plalntlfiT  In  error)  also,  and  Is 
dated  January  81,  1906.    It  waa  signed  and 


acknowledged  by  Gray,  but  plaintiff  refused 
to  sign,  whereupon  defendant  tooik  a  deed 
from  Stephens  and  wife  to  tbe  two  lots.  Tbla 
deed  is  not  in  tbe  record.  Immediately  there> 
after  Gray  deserted  his  wife  and  children, 
ran  away  with  another  woman,  and  has  not 
been  heard  of  since.  Defendant  did  not  tes- 
tify. We  think  this  evidence  raised  the  is- 
sue of  the  e3:ecution  of  the  deed  from  Steph- 
ens to  Gray.  It  may  be  very  slight,  and  it 
may  be  tbat  upon  another  trial  some  of  the 
confusion  hanging  around  this  transaction 
may  be  cleared  away;  but  as  it  stands  now 
we  think  that  the  issue  should  have  been  sub- 
mitted to  the  Jury. 

Unless  tbe  property  had  attached  to  it  the 
character  of  homestead,  tbe  deed  of  Gray  to 
Fussell  effectually  conveyed  the  title.  Upon 
this  Issue,  also,  the  evidence  is  unsatisfactory, 
but,  on  the  whole,  we  think  raises  that  Iseaa. 
It  la  made  clear  by  the  testimony  ct  Martin- 
dale  and  plaintiff  In  error  that  the  property 
was  bought  for  the  purpose  and  with  the  in- 
tention of  making  It  tbe  homestead  of  Gray 
and  wife.  It  appears  that  in  a  very  short 
time  thereafter  a  dwelUng  house  was  erected 
on  the  lots,  which  was  rented  by  defendant 
to  one  HInsIey.  Plaintiff  testified  that  Gray 
told  her  tbat  he  was  working  on  the  house, 
and,  when  she  was  anxious  to  move  into  it; 
he  told  her  that  he  was  letting  Fussell  have 
tbe  rents  for  some  material  he  (Fussell)  bad 
let  him  hkve.  Tbe  testimony  bf  Mrs.  Gray  as 
to  what  her  husband  told  her  was  hearsay; 
but  it  was  admitted  without  objection,  and  is 
not  without  probative  forcfc  Wigmore  on 
Bv.  p.  85,  t  10;  Id.  p.  87,  I  11;  Daniel  v. 
Harvto,  10  Tex.  Oiv.  App.  489,  81  B.  W.  421. 
This  evidence  tended  to  show  that  by  soma 
arrangement  with  Fussell  this  bouse  bad  been 
built  by  Gray,  or  fOr  him,  and  that  Gray's 
purpose  was  to  make  It  his  borne,  and  tbat 
this  was  done  immediately  after  the  purchase 
of  the  lots.  Taking  the  entire  evidence,  we 
think  It  raised  the  issue  as  to  whether  the 
lots  had  been  dedicated  as  a  homestead  at  the 
time  Fussell  bought  Gardner  v.  Douglass, 
64  Tex.  77;  Barnes  v.  White,  63  Tex.  681; 
Moreland  v.  Bamhart  44  Tex.  280k  Once  a 
homestead,  the  husband  could  not,  by  a  sale 
and  abandonment  in  fraud  of  his  wife,  de- 
stroy her  homestead  rights.  Newman  v.  Far- 
qubar,  60  Tex.  644;    Smith  v.  Uzzell,  66  Tex. 

sia 

We  are  of  the  opinion  tbat  the  issues 
should  have  l>een  submitted  to  the  Jury.  This 
was  necessary,  If  there  was  any  evidence  to 
support  plaintiff's  claim,  no  matter  hew  weak 
its  probative  force,  If  it  baa  the  dignity  of 
evidence  at  aU.  Joske  v.  Irvine,  91  Tex.  682, 
44  8.  W.  1059. 

The  Judgment  is  revexwd,  and  the  cause  re- 
manded. 

Beversed  and  remanded. 
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NACOGDOCHES  &  S.  E.  R.  CO.  v.  BEENB.* 

(Court  of  Civil   AppecJa  of  Texas.     Nov.  22. 

1807.    Behearing  Denied  Dec  19,  1907.) 

1.  RAII.BOADS— NeOLIGKNCB— IMJUBT   TO   PSB- 
BON   OH   TbACK— DiSOOTBBT  OF  PEBHt-SUF- 

FioiXNOT  OF  Evidence. 

In  an  action  against  a  railroad  company 
for  injnriea  to  plaintiff  through  being  struck  by 
an  engine  while  walliing  on  defendant's  track, 
evidence  examined,  and  held  to  authorize  a  find- 
ing that  the  operatives  of  the  engine  discovered 
J  plaintiff's  peril  in  time  to  have  avoided  the  in- 
ury  and  negligently  failed  to  prevent  It. 
SEd.  Note.— For  cases  in  point,  see  Gent,  Dig. 
.  41,  Railroads,  88  1856-1363.] 

2.  AppeaI/— Habmless  Ebbob. 

Where,  in  an  action  against  a  railroad  com- 
pany for  Injuries  to  plaintiff  through  being 
struck  by  an  engine  while  walking  on  defend- 
ant's track,  the  only  ground  of  recovery  sub- 
mitted to  the  jury  was  based  on  the  issue  of 
discovered  peril,  the  error,  if  anv,  in  overruling 
exceptions  to  other  portiona  of  the  petition,  was 
harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  Jf  4089-4105.] 

8.  RAILBOADS — NeOLIOENCK— INJUBT  TO  Pbb- 

BON  ON  Tback— InstbuCtions. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff  tliroagh  being  struck  by 
an  engine  while  walking  on  defendant's  trade, 
the  court  instructed  that,  if  defendant  knew 
of  plaintiff's  peril  in  time  to  liave  avoided  it, 
it  was  bound  to  use  every  means  then  in  its 
power  consistent  witii  the  safety  of  the  engine 
and  cars  and  the  persons  thereon  to  avoid  strik- 
ing plaintiff,  and  failure  to  use  such  means 
would  render  defendant  liable,  notwithstanding 
plaintiff  was  w^ngfally  on  the  track,  and,  ii 
the  jury  t>elieved  that  after  plaintiff  was  dis- 
covered on  the  track  defendant's  servants  negli- 
gently failed  to  use  such  effort  to  avoid  the  col- 
lision as  they  reasonably  should  and  could  have 
done  after  it  became  apparent  that  plaintiff 
would  not  get  off  the  track,  and  plaintiff  was 
injured  through  such  fault  of  defendant,  to  find 
for  plaintiff.  Held,  that  the  ciiaree  was  not  er- 
roneous, as  assuming  that  plaintifiTwas  in  actual 
peril  and  that  defendant's  servants  discovered 
his  peril  in  time  to  have  stopped  the  train  and 
avoided  striking  him,  or  as  imposing  a  dut^  on 
defendant  not  imposed  by  law  and  requiring 
it  to  keep  a  lookout  for  trespassers  on  its  track, 
or  as  instructing  the  jury  to  find  for  plaintiff 
if  he  was  discovered  on  the  track,  wliether  his 
peril  was  discovered  or  not,  or  as  instructing 
the  Jury  to  find  for  plaintiff  if  defendant's  serv- 
ants did  everything  in  their  power  to  avoid  the 
collision  after  the  peril  was  discovered,  or  as 
failing  to  require  the  jury  to  find  that  such 
negligence  was  the  direct  and  proximate  cause 
of  the  injury,  or  as  imposing  on  defendant  the 
duty  to  exercise  reasonable  care  to  ascertain 
plalntiS's  presence  on  the  track  and  that  he 
would  not  get  off,  a  degree  of  care  not  required 
by  law,  or  as  shifting  the  burden  of  proof  on 
defendant  to  prove  that  it  did  not  discover 
plaintiff's  peril  and  that  it  used  all  the  means 
at  its  command  to  avoid  the  collision,  or  because 
it  did  not  define  "discovered  perii"  or  tell  the 
jury  when  it  would  arise. 

Appeal  from  District  Conrt,  Nacogdoches 
County;   Jas.  I.  Perkins,  Judge. 

Action  by  Carl  Beene,  by  next  friend, 
against  the  Nacogdoches  &  Southeastern  Rail- 
road Company.  Judgment  for  plalntiflC,  and 
defendant  appeals.    Afiirmed. 

Ingrabam,  Middlebrook  &  Hodges,  for  ap- 
pellant Henderson  &  Ford  and  Blount  & 
Garrison,  for  appellee. 

•Writ  of  error  denied  by  Supreme  Court  Jan.  22,  U08. 


PLEASANTS,  C.  J.  Thte  suit  was  brought 
by  B.  Beene,  as  next  friend  of  his  minor  sou, 
Carl  Beene,  against  appellant,  to  recover 
damages  for  personal  injuries  to  said  Carl 
Beene  alleged  to  have  been  caused  by  ttae 
negligence  of  the  appellant  The  petition  al- 
leges In  substance  that  Carl  Beene,  while 
walking  along  the  track  of  appellant,  was 
run  over  by  a  train  operated  by  appellant  oa 
said  track,  and  one  of  bis  feet  was  thereby 
so  mangled  and  crushed  that  It  became  neces- 
sary to  have  same  amputated.  The  negli- 
gence alleg^ed  was  the  failure  of  the  opera> 
tlves  of  said  train  to  ring  the  bell,  or  blow 
the  whistle,  or  give  any  warning  to  said  Carl 
Beene  of  the  approach  of  the  train,  and,  fur- 
ther, that  the  employes  of  appellant  who 
were  operating  said  train,  after  they  discov- 
ered the  peril  of  said  Carl  Beene,  failed  to 
use  the  care  required  of  them  by  law  to  pre- 
vent his  injury.  The  defendant  answered  by 
general  demurrer,  general  denial,  and  plea 
of  contributory  negligence  on  the  part  of  said 
Carl  Beene,  in  that  at  the  time  of  his  injury 
he  was  a  trespasser  upon  defendant's  track, 
and,  knowing  that  a  train  was  due  about 
that  time,  failed  to  use  any  care  whatever  to 
discover  the  approach  of  the  train  and  avoid 
being  Btru<^  thereby.  The  trial  in  the  court 
below  resulted  In  a  verdict  and  Judgment  In 
favor  of  plaintiff  in  the  sum  of  $6,000. 

At  the  time  he  was  injured  Carl  Beene  was 
an  employ^  of  the  Haywood  Lumber  Compa- 
ny, which  company  operates  a  lumber  mill  In 
the  city  of  Nacogdoches.  The  appellant  rail- 
way company  opemteB  a  railroad  from  the 
forest  to  said  mill.  The  railroad  track  ex- 
tends from  a  depot  about  600  feet  north  of 
the  mill  in  a  southerly  direction  along  by  the 
mill  Into  the  fprest  for  a  distance  of  10  or 
12  miles.  When  the  mill  closed,  about  e 
o'clock  in  the  evening  of  the  day  of  the  ac- 
cident, Carl  Beene,  In  company  with  a  num- 
ber of  his  co-employ 68,  came  out  of  the  mill 
on  the  side  by  which  appellant's  track  ran, 
and,  getting  upon  said  track,  were  walking 
thereon  In  a  northerly  direction  to  their 
homee.  Jost  about  this  time  a  train  on  ap- 
pellant's road,  consisting  of  an  engine  and 
two  empty  flat  cars,  came  in  from  the  forest 
This  train  blew  the  whistle  for  the  crossing, 
which  was  some  300  or  more  feet  south  of 
the  mill,  and  stopped  there  a  sufficient  time 
to  allow  a  number  of  employ&s  to  get  off.  It 
then  proceeded  on  up  towards  the  depot  far 
the  purpose  of  getting  on  a  side  track  and 
backing  Into  a  shed  or  roundhouse.  After 
passing  the  mill  going  north  the  track  ran 
under  a  dolly  way  in  which  there  was  a 
drawbridge.  The  evidence  shows  that  the 
wlilstle  of  the  engine  was  blown  several  times 
before  reaching  this  drawbridge.  After  pass- 
ing the  drawbridge  the  track  was  straight, 
and  any  person  walking  thereon  would  be  in 
plain  view  of  the  operatives  of  the  engine. 
The  engine  was  equipped  with  good  brakes, 
which  were  in  good  condition,  and  the  train 
could  have  been  stopped  In  a  few  feet  by  the 
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application  of  the  brakes.  The  clrcumatanceB 
under  which  the  accident  occurred  are  thus 
detailed  by  the  witnesses: 

J.  R.  Stevens  testified  for  the  plalntUI  aa 
follows:  "The  train  whistled  at  the  commis- 
sary for  the  drawbridge,  and  the  bridge  was 
up  when  we  got  there.  It  whistled  again 
Just  before  It  struck  Mr.  Beene.  It  blew 
three  short  jerks.  Carl  Beene  was  about  20 
or  25,  and  may  be  30,  feet  from  the  engine 
when  it  whistled.  It  could  not  hare  been 
over  that,  and  I  do  not  think  under  10  feet 
I  have  had  some  experience  running  an  en- 
gine. An  engine  running  12  miles  an  hour, 
with  air  brakes  and  emergency  ai^lled  at 
once,  would  not  go  over  3  or  10  feet,  say  10 
feet,  because,  an  engine  running  12  miles  an 
hour  with  air  fixtures,  you  can  stop  her  by 
the  time  she  turns  over  once.  After  the  en- 
gine struck  Beene,  the  rear  end  of  the  en- 
gine went  past  him  6  or  6  feet.  It  went 
about  the  length  of  the  engine  and  tender, 
which  Is  about  33  feet" 

G.  R.  Feltner,  In  charge  of  the  engine,  tes- 
tified for  the  defendant:  "I  first  discovered 
Carl  Beene  on  the  track  ahead  of  the  engine 
about  10  rail  lengths.  There  were  6,  8,  or 
a  dozen  more  persons,  some  ahead  of  him, 
some  behind  him.  All  of  the  people  stepped 
off  the  track  except  Carl  Beene.  I  discovered 
that  Carl  Beene  was  in  danger  of  being 
struck  by  the  locomotive  when  I  got  near 
him.  When  I  discovered  his  danger,  I  would 
say  that  I  was  about  3  rail  lengths — 90  feet 
— from  him.  I  blew  the  whistle.  When  I 
blew  the  whistle  he  was  walking  down  the 
track,  and  as  the  whistle  blew  he  stepped  on 
the  opposite  side  from  me.  I  thought  he  had 
gotten  off,  and  the  next  thing  I  knew  the  fire- 
man hollered,  'Look  out!'  and  I  thought  the. 
boy  was  oft.  When  the  fireman  hollered, 
'Look  out!'  I  knew  there  was  something 
wrong,  and  I  applied  the  air  as  quick  as  I 
could.  At  the  time  the  fireman  hollered  to 
me  I  was  sitting  erect  on  the  seat  In  front  of 
the  engine,  looking  right  down  the  track.  The 
engine  was  not  working  steam,  but  was  run- 
ning by  Its  own  gravity.  At  the  time  I  struck 
Carl  Beene  I  was  running  slow,  about  4  miles 
an  hour.  After  I  discovered  plaintiff,  in  or- 
der to  stop  the  engine,  all  I  had  to  do  was  to 
close  my  brake  lever — ^Just  move  It— as  I 
usually  hold  the  lever  pretty  near  all  the 
time  when  the  engine  Is  running.  I  think  I 
bad  my  hand  on  the  lever  at  the  time  of  the 
injury.  I  was  within  120  feet  of  the  place 
that  I  would  have  brought  the  engine  to  a 
standstill  when  It  struck  the  appellee.  I  was 
about  700  yards  from  the  place  of  the  injury 
when  I  first  blew  the  whistle  coming  In  that 
evening.  The  next  time  I  blew  the  whistle  I 
was  between  the  drawbridge  and  the  commis- 
sary, which  was  aboat  350  yards  from  where 
Beene  was  injured.  When  I  got  to  the  draw- 
bridge I  saw  him  walking  down  the  track. 
Men  walked  up  and  down  the  track  there  a 
great  deal.  It  is  commonly  used  by  the  em- 
ployte.    Carl  Beene  was  probably  3  or  4  rail 


lengths  from  me  after  all  the  rest  had  gotten 
off  the  track,  and  Carl  Beene  was  3  or  4  rail 
lengths  of  me  when  I  first  discovered  be  was 
in  a  perilous  and  dangerous  condition.  I 
realized  that  Carl  Beene  was  in  a  perilous  and 
dangerous  condition  something  like  90  or  120 
feet  before  I  struck  him.  I  could  have  stop- 
ped the  train  after  I  discovered  Carl  Beene's 
perilous  and  dangerous  condition,  and  I  could 
have  stopped  It  In  plenty  of  time  ta  have 
kept  from  striking  him  after  I  realized  his 
dangerous  condition.  After  I  first  realized 
the  perilous  and  dangerous  condition  he  was 
in,  I  kept  my  eye  on  him  all  the  time  until  he 
passed  out  of  my  sight  I  had  my  eye  on 
him  when  I  blew  the  whistle.  I  blew  the 
whistle  for  the  purpose  of  warning  him  to 
get  off.  I  was  looking  right  at  him  at  the 
time  when  I  blew  the  whistle.  He  did  not 
turn  around  to  look,  but  stepped  over  to  the 
other  side  out  of  my  sight  He  was  90  or 
120  feet  away  when  I  blew  the  whistle. 
There  was  a  path  In  the  middle  of  the  track. 
and  he  was  in  it  when  the  whistle  blew,  90 
or  120  feet  from  him.  The  rails  are  4  feet 
8%  inches  wide.  There  was  an  open  window 
in  front  of  me,  and  I  could  see  him  plainly 
walking  In  the  middle  of  the  track  for  a  cer- 
tain distance  from  the  engine;  but  when  I 
got  close  I  could  not,  for  the  position  of  the 
engine.  I  saw  him  within  30  or  60  feet  of 
the  engine  after  I  blew  the  whistle.  Q.  Aft- 
er you  realized  his  position,  did  you  blow  the 
whistle  any  more  except  that  time?  A.  Not 
at  the  time.  When  the  fireman  hollered,  I 
blew  four  or  five  short  blasts  of  the  whistle. 
Q.  At  the  time  you  first  blew  the  whistle  did 
yon  apply  the  emergency  air?  A.  No,  sir. 
Q.  How  much  further,  after  you  blew  the 
whistle,  had  you  gone  before  you  applied  the 
air?  A.  I  don't  know.  A  short  distance.  Q. 
You  must  have  gone  90  or  100  feet.  A.  No ; 
90  feet  would  put  me  right  close  to  him. 
The  train  was  running  about  4  miles  on  hour. 
I  never  saw  the  appellee  look  around  to  se« 
If  we  were  coming.  I  don't  know  how  close 
I  yiaa  to  him  when  I  applied  the  emergency 
air.  I  could  not  see  how  close  I  was  to  him, 
as  he  was  out  of  my  view.  Q.  If  he  was 
walking  in  the  center  of  the  track,  and  step- 
ped to  the  left,  so  you  couldn't  see  him,  that 
would  make  him  plainer  to  Mr.  Hill?  A. 
Yea,  sir.  Q.  He  could  see  him  all  the  time? 
A.  I  suppose  he  could.  Q.  Mr.  Hill  could 
have  known  that  be  did  not  get  off  the  track 
when  120  feet  from  him?  A.  I  suppose  he 
could.  There  was  nothing  to  prevent  him 
from  seeing  from  the  position  he  occupied. 
Mr.  Hill  could  have  seen  him  perfectly  plain. 
He  did  not  tell  me  that  he  had  not  gotten  off 
the  track,  and  the  first  I  heard  was  to  stop — 
'Look  out !'  I  was  watching  the  track.  That 
was  my  duty.  I  knew  that  people  were  walk- 
ing along,  the  track,  and  saw  people  still  fur- 
ther ahead  of  Carl  Beene.  I  think  all  those 
ahead  of  Carl  Beene  bad  gotten  off  the  track 
when  he  was  struck.  I  had  the  window  open, 
looking  out  the  open  window  dovni  the  track. 
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It  la  12  or  14  feet  fnHu  the  window  to  the 
end  of  the  engine.  Q.  A  man  mi  a  straight 
track,  if  he  stays  between  the  rails,  he  can't 
IKiesibly  get  out  of  the  view  of  the  engineer 
and  fireman?  A.  If  he  stays  In  the  middle  of 
the  track,  he  would  be  ont  of  view  of  both. 
Of  course,  If  he  stepped  to  one  side  or  the 
other,  he  would  not  A  man  In  the  middle  of 
the  track  would  be  out  of  my  Tlew  something 
like  two  rail  lengths.  Q.  How  far  would 
the  train  run  In  the  time  it  would  take  a 
man  to  get  off  the  track?  A.  Possibly  a  rail's 
length,  or  a  half  a  rail's  length,  at  that  speed, 
the  best  I  could  judge." 

The  witness  Munsell  testified  for  the  plain- 
tlfr  as  follows:  "I  was  working  for  the  Hay- 
wood Lumber  Company.  When  the  engineer 
first  blew  the  whistle,  before  striking  Carl 
Beene,  he  was  76  or  100  feet  from  blm.  He 
blew  6  or  8  short  blasts.  Carl  Beene  was 
walking  right  down  the  center  of  the  track 
when  the  whistle  was  blown.  When  he  was 
struck  he  was  struck  a  little  to  the  left  coming 
this  way — to  the  west;  but  I  could  not  say 
bow  far  he  walked  that  way.  I  did  not 
notice  particular  whether  he  continued  to 
walk  right  down  the  center  of  the  track,  or 
played  from  one  side  to  the  other.  When 
the  train  whistled  the  other  men  that  were 
walking  on  the  track  stepped  off  of  the 
track.  I  was  right  on  the  track,  sitting 
down,  waiting  for  the  train  to  pass.  I  was 
sitting  on  the  left-hand  aide;  the  same  side 
that  Carl  Beene  was  struck  on.  When  I  saw 
that  Carl  Beene  was  going  to  be  stmok  by 
the  engine,  I  hollowed  and  did  eveiythlng 
else  trying  to  notify  him  that  the  train  was 
coming,  and  he  never  paid  any  attention  to 
it  I  never  was  able  to  get  his  attention. 
His  face  was  turned  towards  the  left  look- 
ing towards  the  Texas  &  New  Orleans  train. 
When  I  first  saw  Carl  Beene  be  was  walk- 
ing the  center  of  the  track.  He  changed  a 
little  to  the  left  Jnst  before  the  train  struck 
him.  He  just  stepped  a  little  to  the  left,  and 
was  coming  on  down  the  track.  When  he 
stepped  to  the  left  the  whistle  had  already 
blown.  Q.  How  long  after  the  whistle  bad 
blown  before  he  stepped  to  the  left?  A.  Jnst 
immediately.  Q.  You  say  there  were  6  or  8 
blasts?  A.  Yea,  sir.  Q.  And  just  at  the 
Instant  he  stepped  6  or  8  Indies  to  the  left? 
A.  Yes,  sir.  Q.  How  far  did  he  walk  from 
the  time  the  whistle  blew  till  he  was  struck? 
A.  Abont  6  feet,  I  think.  Q.  When  did  yon 
hollow  at  him?  A.  When  I  saw  he  was  In 
danger  when  the  whistle  commenced  blow- 
ing. Q.  And  yon  commenced  hollowing  right 
then?  A.  Yes,  air.  Q.  Did  he  pay  any  at- 
tention to  your  hollowing?  A.  No,  sir.  Just 
about  the  time  the  whistle  was  blowing  I 
saw  he  was  In  danger,  and  was  not  going  to 
get  off,  and  tried  to  get  him, off.  A  man  sit- 
ting In  the  cab  of  the  engine  could  see  a 
person  on  the  track  25  or  80  feet  from  the 
engine.  When  I  first  noticed  Carl  Beene  he 
was  on  the  east  side.  The  whistle  blew,  and 
then  he  started  diagonally  across  and  got 


close  to  the  west  rail;  bat  before  he  g 
the  track  the  engine  struck  blm.  I  a 
George  Franklin,  'Look  yonder,  they  a 
Ing  to  hit  that  boy  I' — and  abont  that  tlm 
bit  him.  The  engine  ran  abont  200  feet 
It  began  to  whistle." 

R.  B.  Hill,  fireman,  testified  as  follow 
was  on  the  engine,  firing  It,  that  ran 
Carl  Beene.  When  I  first  noticed  hli 
were  about  400  or  500  feet  from  him. 
we  struck  Carl  Beene  we  would  have 
possibly  40  feet  farther  before  we  conld 
stopped.  The  engine  was  not  worklnj 
steam.  The  throttle  was  shut  oS  an 
engine  was  running  down  hill.  There  '' 
number  of  parties  walking  down  the 
I  was  ringing  the  bell,  and  the  men 
to  get  off  the  track  along  the  line,  c 
Carl  Beene.  There  was  nothing  else 
besides  ringing  the  bell  until  we  got  cl 
him  and  the  engineer  sounded  the  w! 
We  were  some  10  or  12  or  15  feet,  I  pn 
something  like  that,  when  the  englnera 
the  whistle.  We  were  running  abont 
5  miles  an  hour.  When  the  englneei 
blowing  the  whistle  I  could  see  Carl  I 
but  after  we  got  right  close  to  him, 
walked  either  one  side  or  the  othe 
would  go  out  of  our  sight  The  head  i 
engine  cat  ofl:  the  view.  He  stepped  a 
bit  from  me,  and  I  could  not  see  bim, 
looked  over  at  the  engineer  to  see  whetl 
had  discovered  him,  and  I  saw  from  b 
pearance  that  he  had  not,  and  I  looked 
and  there  he  was  In  about  6  ffeet  of  ui 
I  hollered  to  the  engineer  to  look  out, 
he  was,  and  he  tried  to  sti^,  but  It  wi 
late.  The  «igine  run  about  50  or  6( 
after  we  struck  Carl  Beene  before  we 
ped.  As  soon  as  the  engineer  blev 
whistle  I  saw  Immediately  that  Carl 
did  not  hear  It  and  I  knew  he  did  not 
much  time  to  get  off,  and  saw  that  hi 
not  paying  any  attention  to  us  or  dl 
hear  us.  When  Carl  Beene  went  ont  < 
sight,  I  thought  he  had  stepped  off  o 
other  side,  and  did  not  know  any  betti 
til  I  saw  blm  on  my  side  again.  I  saw : 
Car]  Beene  walking  down  the  track 
400  feet  from  us,  after  all  the  rest  hai 
ten  off  the  track.  I  kept  ringing  tfa( 
all  that  time,  and  continued  to  ring 
he  was  struck.  I  watched  him  all  the 
and  kept  my  eye  on  blm  contlnnonsl 
400  feet,  and  saw  him  walking  dow 
track.  He  at  no  time  turned  Tovoai 
looked  to  see  If  we  were  coming.  He 
his  back  to  us  all  the  time.  I  saw,  fro: 
way  he  was  walking  and  not  looking 
that  he  bad  not  discovered  or  seen  na 
was  15  or  20  feet  when  the  engineer  ble 
whistle.  I  had  spoken  to  the  engine* 
fore  he  blew  the  whistle  about  him  bel 
the  track.  When  we  first  saw  him, 
400  feet  both  of  us  made  mention  of  It 
had  gone  a  little  ways  after  the  enj 
blew  the  whistle  before  I  hollowed  to  Ii 
look  out     When  the  whistle  blew   : 
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•tepped  ft  little  east  This  put  blm  ont  of 
my  Blgbt,  but  would  put  blm  In  view  of  tbe 
OAglneer.  Wben  be  stuped  to  tbe  east  be 
would  be  in  tbe  engineer's  view,  and  If  be 
stepped  to  tbe  west  In  my  viefw.  I  bollowed 
to  tbe  engineer  to  call  bis  attention  to  tbe 
fkct  tbat  tbe  boy  was  still  on  tbe  track.  Tbe 
engine,  in  dry  weatber,  wboi  tbe  air  is  ap- 
plied, would  stop  rigbt  at  once.  It  was  a 
dry  day  on  tbe  evening  Carl  Beene  was 
struck.  I  saw  at  tbe  time  tbat  be  did  not 
know  tbat  we  were  coming  and  tbat  be  was 
going  to  be  struclE.  It  was  a  usual,  everyday 
occurrence  for  tbe  employte  to  use  tbe  track. 
We  bave  instructions,  wben  we  come  into  tbe 
yard,*  to  run  slow  and  to  be  careful.  Tbe 
engineer  told  me  that  be  could  not  see  the 
boy  after  be  blew  tbe  whistle,  and  tbat  he 
did  not  know  whether  be  had  gotten  off  the 
track  or  not,  but  supposed  be  had,  and  that, 
after  be  bad  discovered  him  within  about  20 
feet,  be  thought  be  bad  gotten  off  tbe  track 
untU  I  hollowed." 

We  shall  not  discuss  categorically  nor  in 
detail  tbe  numerous  assignments  of  error 
presented  in  appellant's  brief.  The  prdposi- 
tlons  submitted  under  many  of  these  assign- 
ments are  legally  sound;  but,  in  view  of  the 
fact  that  only  tbe  issue  of  discovered  peril 
was  submitted  to  tbe  Jury  as  ground  for  re- 
covery, tb^  are  abstract  and  Immaterial, 
and  it  would  serve  no  useful  purpose  to  dis- 
cuss tbeuL  We  think  the  evidence  before 
set  out  authorizes  tbe  finding  tbat  tbe  opera- 
tives of  appellant's  train  which  caused  tbe 
Injury  to  Carl  Beene  discovered  bis  peril  in 
time  to  have  avoided  injuring  blm  by  use  of 
tbe  means  at  their  command,  and  negUgent- 
ty  failed  to  make  use  of  sucb  means  to  pre- 
vent said  Injury.  Tbls  issue  was  fully  and 
fairly  submitted  to  tbe  Jury  by  the  charge  of 
tbe  court,  and  no  error  Is  shown  In  the  pro- 
ceedings which  would  autborize  tbls  court  to 
set  aside  tbe  verdict.  That  the  train  could 
bave  been  readily  stopped  in  time  to  have 
avoided  tbe  injury  to  appellee  after  bis  peril 
was  discovered  by  tbe  engineer  and  the  fire- 
man is  conclusively  shown  by  tbe  testimony 
before  set  out  It  is  equally  clear  that  no 
effort  was  made  to  Bt<q;>  It  until  it  was  too 
late  to  avoid  striking  the  appellee.  Tbe  en- 
gineer seeks  to  excuse  bis  nonaction  in  this 
r^ard  by  tbe  statement  that,  after  be  blew 
the  whistle  to  warn  appellee  of  his  danger, 
be  (appellee)  changed  bis  course  toward  the 
opposite,  or  fireman's,  side  of  the  track,  and 
tbe  witness  supposed  he  had  gotten  off  tbe 
track,  as  be  lost  sight  of  him.  Tbe  fireman 
contradicts  this  statement,  and  says  the  ap- 
peHee,  after  tbe  warning  whistle  was  blown, 
got  from  tbe  center  of  tbe  track  over  on  tbe 
engineer's  side,  and  out  of  bis  (tbe  fireman's) 
sight.  Under  this  state  of  tbe  evidence  the 
Jury  were  warranted  in  concluding  that  both 
tbe  fireman  and  tbe  engineer  were  negligent 
in  falling,  after  having,  by  their  own  admis- 
b1<hi,  discovered  that  appellee  was  not  aware 
of  tiie  approach  of  the  train,  to  stop  tbe 


train  without  knowing,  or  having  sufSdent 
ground  for  believing,  tbat  appellee  bad  beard 
tbe  warning  and  would  get  off  the  track. 
These  conclusions  dispose  of  the  assignments 
assailing  tbe  verdict  on  tbe  ground  tbat  it  is 
not  supported  by  tbe  evidence,  and  each  of 
said  assignments  is  overruled. 

There  is  no  merit  in  tbe  assignment  com- 
plaining of  the  refusal  of  tbe  court  to  sus- 
tain a  general  demurrer  to  tbe  petition.  Tbe 
contention  under  tbls  assignment  is  tbat  the 
petition  shows  upon  its  face  tbat  appellee 
was  guilty  of  contributory  negligence  in  be- 
ing upon  appellant's  track  and  in  failing  to 
use  any  care  to  discover  tbe  approaching 
train,  and  falls  to  allege  any  facts  which 
would  Justify  or  excuse  such  negligence  on 
bis  part  It  may  be  conceded  tbat  an  ex- 
ception to  that  portion  of  the  petition  which 
sought  recovery  on  tbe  ground  of  negligence 
on  tbe  part  of  tbe  operatives  of  tbe  train  in 
failing  to  give  appellee  warning  of  tbe  ap- 
proach of  the  train  should  have  been  sus- 
tained on  the  ground  urged  under  tbls  as- 
signment; but  said  exception  was  not  valid 
as  to  tbe  ground  of  recovery  based  on  tbe 
alleged  failure  of  tbe  operatives  of  tbe  train 
to  use  proper  care  to  prevent  the  Injury  aft- 
er they  bad  discovered  appellee's  peril,  and 
the  general  demurrer  was  properly  over- 
ruled. The  only  ground  of  recovery  submit- 
ted to  tbe  Jury  l>elng  based  upon  tbe  issue 
of  discovered  iwrii.  If  any  error  was  com- 
mitted by  tbe  court  In  overruling  exceptions 
to  other  portions  of  the  petition,  sucb  error 
was  harmless. 

The  tenth  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  in  tbe  following 
paragraph  of  the  charge,  to  wit:  'If  the  de- 
fendant by  its  servants  in  charge  of  the 
engine,  knew  of  Carl  Beene's  peril  in  time  to 
have  avoided  tbe  same,  such  knowledge  im- 
posed upon  it  tbe  duty  of  using  every  means 
then  within  Its  power,  consistent  with  tbe 
safety  of  tbe  engine  and  cars  and  tbe  persona 
thereon,  to  avoid  running  blm  down  or  strik- 
ing blm,  and  failure  to  use  such  means  would 
render  tbe  defendant  liable,  notwithstand- 
ing plaintiff  may  bave  been  wrongfully  on 
defendant's  track.  Therefore,  if  you  believe 
from  a  preponderance  of  tbe  evidence  tbat 
after  Carl  Beene  was  discovered  on  the  track 
in  front  of  the  approaching  engine,  defend- 
ant's servants  in  charge  of  tbe  train  neg- 
ligently failed  to  use  such  care,  attention, 
and  skill  and  effort  to  stop  or  check  up  the 
train  and  avoid  the  collision  with  plaintiff 
as  they  reasonably  should  and  could  have 
done  after  it  reasonably  became  apparent  to 
them  that  plaintiff  would  not  get  off  tbe 
track,  and  if  plaintiff  received  some  or  all 
of  the  injuries  complained  of  in  Ills  petition 
through  sucb  fault  of  defendant's  said  serv- 
ants, then  you  will  find  for  the  plaintiff' — 
for  the  reasons :  (1)  It  assumes  plaintiff  was 
in  actual  peril,  and  that  tbe  servants  in 
charge  of  defendant's  train  discovered  bis 
peril  In  time  to  have  stopped  the  train  jand 
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avoided  striking  him.  (2)  It  Imposed  a  duty 
on  defendant  not  Imposed  by  law,  and  re- 
quired It  to  keep  a  lookout  for  trespassers  on 
Its  track.  (3)  It  Instructs  the  jury  to  find 
for  plaintiff.  If  plaintiff  was  discovered  on 
Its  track  In  front  of  Its  approactUng  train, 
vtrbether  his  peril  was  discovered  or  not  (4) 
It  Instructs  the  jury  to  find  for  the  plaintiff, 
if  the  servants  in  charge  did  everything  In 
their  power  to  avoid  the  collision  after  the 
peril  was  discovered.  (5)  It  does  not  require 
that  the  jury  find  such  negligence  was  the 
direct  and  proximate  cause  of  the  Injury. 
(6)  It  imposes  the  duty  on  defendant  to  ex- 
ercise reasonable  care  to  ascertain  plaintiff's 
being  on  the  track  and  that  he  would  not 
get  off,  a  degree  of  care  not  required  or  Im- 
posed by  law.  (7)  It  shifts  the  burden  of 
proof  upon  defendant  to  prove  It  did  not  dis- 
cover plaintiff's  peril  and  that  it  did  use  all 
means  and  agencies  at  their  command  to 
avoid  the  collision.  (8)  It  does  not  define 
discovered  peril,  or  tell  the  Jury  when  it 
would  arise."  We  think  none  of  appellant's 
objections  to  this  charge  should  be  sustain- 
ed. The  charge  is.  In  substance,  the  same 
as  the  one  approved  by  this  court  In  the 
case  of  Railway  Company  v.  Munn,  102  S. 
W.  442,  and,  we  think,  correctly  applied  the 
law  to  the  facts  in  evidence  In  this  case. 

We  have  duly  considered  all  of  the  assign- 
ments of  error  presented  In  appellant's  brief, 
and  we  think  none  of  them  should  be  sus- 
tained, and  that  the  judgment  of  the  court 
below  should  be  afSrmed. 

Affirmed. 

BBIAUMONT    TRACTION  '  CO.  t.    BROCK 

etal.* 

(Court  of  Civil  Appeals  of  Texas.  Dec.  4,  1907. 

Rehearing  Denied  Dec.  19,  1907.) 

1.  Stkeet  Railboads — Use  of  Streets— Li- 
cense OB  Consent  of  Municipality — Na- 
TUBE  AND  Extent  of  Riquts  in  Stbeets— 
Ebectior  op  Electbic  Wirk  Poles. 

Where,  at  the  time  of  the  adoption  of  a 
city  ordinance  conferring  on  a  street  railway 
authority  to  use  certain  streets  upon  which  to 
construct  a  street  raiiwav  system,  it  was  not 
Imown  where  the  railway  s  power  house  would 
be  located,  and  the  ordinance  did  not  require 
the  railway  to  construct  the  plant  on  any  oc  the 
streets  over  which  such  use  was  granted,  the 
express  authority  carried  with  it  the  right  to 
make  use  of  such  other  streets  for  the  transmis- 
sion of  electric  power  as  was  essential  to  the 
enjoyment  of  the  authority  expressly  granted. 

2.  Same. 

Where  a  city  ordinance  granted  a  street 
railway  authority  to  erect  a  system  of  overhead 
wires  for  the  purpose  of  conducting  electricity 
to  operate  motors,  and  "to  properly  cross  from 
such  electric  current  generating  station  as  may 
be  required  •  •  •  they  are  hereby  authoriz- 
ed to  erect  poles  to  place  the  wires  upon,"  etc., 
and  at  the  time  the  ordinance  was  adopted  the 
location  of  the  generating  station  had  not  been 
determined,  the  railway  was  authorized  to  erect 
its  wires  over  such  streets  as  might  be  required 
to  properly  conduct  the  current  from  the  power 
plant  to  the  motors,  although  the  streets  so  se- 
lected were  not  any  of  those  designated,  for  the 
construction  of  the  railway  system. 

*Wrtt  ot  error  denied  by  Supreme  Court. 


3.  Municipal  CoBPOBATioNS—T7ss  or  Si 

—Electric  Wires. 

A  city  has  the  right  to  permit  the  use 
streets  for  the  erection  of  poles  and  feed 
for  use  in  connection  with  a  street  n 
system. 

[Ed.  Note.— For  cases  In  point,  see  CenI 
vol.  36,  Mtmicipal  Corporations,  {§  757,  1'^ 

Appeal  from  District  Court,  Jefferson 
ty;   W.  H,  Poi)e,  Judge. 

Action  by  A.  B.  Brock  and  another  ai 
the  Beaumont  Traction  Company.  Judj 
for  plaintiffs,  and  defendant  appeals, 
versed. 

Crook,  Dfl  Ponte  ft  Lawhon,  tor  app« 
J.  8.  Wheless,  for  appellees. 

McMEANS,  J.  This  was  a  suit  by  i 
lees,  in  which  an  Injunction  was  soug 
straining  appellant  from  digging  hole 
erecting  poles  upon  which  to  bring  an  el 
current  feed  wire  on  the  sidewalk  In 
of  their  respective  premises  fronting  A 
C  In  the  city  of  Beaumont  Upon  the 
of  appellees'  original  petition  an  ordei 
made  authorizing  a  temporary  writ  to 
The  case  was  tried  on  an  amended  pel 
in  which  It  was  alleged  that  the  app 
were  the  owners  In  severalty  of  certali 
on  Avenue  C,  a  public  highway  In  the 
of  Beaumont,  upon  which  they  resided 
that  appellant  was  a  street  railway  coi 
tion  and  was  digging  many  holes  in  the 
walk  In  front  of  their  property,  and  si 
up  poles  therein  for  the  purpose  of  coi 
Ing  the  electric  current  from  its  power 
to  its  electric  cars,  without  authority 
do  from  the  city  of  Beaumont  Appellai 
swered  by  general  denial,  and  spedall 
nied  the  equities  of  appellees'  petition 
pleaded,  further,  that  at  the  time  of  t 
suance  of  the  temporary  writ  It  was  Itm 
constructing  Its  feed  wire  pursuant  t 
thorlty  granted  by  an  ordinance  of  th« 
of  Beaumont  The  case  was  tried  o 
agreed  statement  of  facts,  and  resulted 
judgment  In  favor  of  appellees  perpetual 
straining  appellant  from  digging  the 
and  placing  the  poles  for  the  erection  c 
feed  wire,  from  which  judgment  appellai 
duly  perfected  this  appeal. 

We  find  the  following  facts: 

The  Beaumont  Traction  Company  Is  i 
poration  owning  and  operating  a  street 
road  in  the  city  of  Beaumont,  and  propc 
cars  by  electricity,  using  the  overhead  t 
system.  This  system  consists  of  an  el 
current  generating  station,  or  power  I 
where  the  electric  current  is  generated 
Is  carried  thence  by  feed  wires,  or  fe< 
strung  on  poles  erected  In  the  earth,  t 
trolley  wires,  and  thencp  through  the  ti 
wires  to  the  motors  with  which  each  ( 
equipped.  These  feed  wires  are  nece 
to  carry  the  power  from  the  power  hoi 
the  cars. 

By  a  valid  and  regular  ordinance,  app: 
October  7,  1902,  ^e  city  council  of  Beau 
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anted  a  franchise  for  the  construction  of 
electric  street  railroad  to  Wm.  L.  Thomp- 
a  and  others  on  and  over  certain  desig- 
ted  streets.  Including  Park  street,  from 
ma  and  Ekrtior  streets,  the  south  boundary 
le  of  the  dty.  In  a  general  northerly  dlrec- 
,n  to  Emmett  ayenue.  This  franchise  was 
ly  accepted  by  the  grantees,  who  organized 
emselves  Into  a  corporation  and  proceeded 
build  the  road  as  therein  provided,  and 
ttsequently  all  of  the  rights  so  acquired  were 
insferred  to  appellant,  Beaumont  Traction 
impany,  by  the  corporation  organized  by 
9  original  grantees,  which  transfer  was  ap- 
Dved  and  confirmed  by  the  city  council  of 
s  city  of  Beaumont,  and  the  Beaumont 
action  Company  Is  now  the  owner  of  all 
i  franchises,  rights,  and  privileges  granted 
Wm.  L.  Thompson  and  others  by  Ordl- 
nce  No.  81.  About  the  17th  day  of  April, 
[)6,  the  city  council  of  Beaumont  passed  a 
lid  ordinance  granting  to  the  Beaumont 
action  Company  a  franchise  to  build  and 
erate  its  road  over  certain  additional 
eets,  including  Boyal  street,  and  under  this 
thority  the  company  completed  the  con- 
'uctlon  of  the  Royal  Street  line  about  the 
th  day  of  March,  1907,  and  has  been  operat- 
;  cars  thereon  continuously  ever  since, 
rhe  electric  current  generating  station,  or 
(ver  bonse^  was  built  after  the  passage  and 
%ptance  of  Ordinance  No.  81,  and  at  the 
ae  the  ordinance  was  passed  and  accepted 
i  site  for  the  power  bouse  had  not  been 
ected,  and  it  was  not  known  Jnst  where  the 
ne  would  be  located,  nor  where  the  feed 
res  would  have  to  ran  in  order  to  carry 
i  power  from  the  power  house  to  the  trolley 
es.  The  location  finally  selected  was  the 
:erBectlon  of  Crockett  street  and  Avenue  O, 
lere  the  power  boose  was  built  and  still 
inds,  and  is  not  on  or  In  proximity  to  any 
rt  of  the  line  of  trati ;  but  the  current  Is 
rrled  on  a  feed  wire  erected  on  poles  set 
the  gronnd  as  Is  proposed  to  be  done  on 
'enue  C,  east  on  Crockett  street  to  Orleans 
■eet,  where  It  connects  with  the  trolley 
re,  and  the  power  Is  thence  distributed  over 
}  various  lines,  Including  Park  and  Royal 
reet  lines.  The  distance  from  the  point 
lere  the  feed  wire  connects  with  the  trol- 
T  wire  at  Crockett  and  Orleans  street 
the  extreme  south  end  of  the  Park  Street 
«  Is  about  three  miles,  and  to  the  Royal 
reet  line  about  one  mile, 
rhe  defendant  has  never  constructed  or 
»rated  its  road  on  that  part  of  Avenue  C  on 
(Ich  plaintiffs'  property  abuts,  and  does  not 
tend  to  do  so,  and  has  no  franchise  so  to 
;  nor  has  it  obtained  the  consent  of  the* 
y  of  Beaumont  to  construct  and  erect  Its 
!d  wires  and  poles  along  Avenue  C  in  front 
plaintiffs'  premises,  fnrther  than  it  is  glv- 
that  power  and  right  by  section  6  of  Ordi- 
nce  No.  81.  Neither  has  the  dMendant 
er  built  a  track  from  Its  power  house  east- 
irdly  on  Crockett  street,  where  its  feed  wire 


runs,  to  Orleans  street;  nor  has  It  ever  had 
any  franchise  or  right  so  to  do,  other  than  la 
granted  by  said  ordinances  hereto  attached. 

About  the  time  the  Injunction  was  sued  out 
in  this  cause  the  defendant  was  engaged  in 
extending  Its  feed  wire  from  the  intersection 
of  College  street  and  Avenue  C  In  a  south- 
easterly direction  past  plaintiffs'  premises 
to  Royal  street,  and  thence  to  the  Park  Street 
line,  and  for  the  purpose  of  setting  up  nec- 
essary poles  on  which  to  carry  the  wire  had 
dug  several  holes  In  the  sidewalk  In  front  of 
the  plaintiffs'  premises,  and  in  some  of  the 
lK>Ie8  had  set  up  the  poles,  and  was  prepar- 
ing to  place  the  others  and  fill  In  the  dirt 
when  stopped  by  the  Injunction.  The  route 
as  selected  Is  the  direct  route  from  the  power 
bouse  by  way  of  the  streets;  a  good  deal  of 
the  country  intervening  not  having  ever  been 
cut  up  into  lots  and  blocks  and  streets  ded- 
icated. 

The  route  of  the  Park  Street  line,  so  far 
as  the  same  is  within  the  city  limits,  is  pre- 
scribed by  Ordinance  No.  81.  Its  terminus  is 
the  Beaumont  Driving  Park,  which  is  a  place 
of  public  amusement,  where  fairs,  races,  ball 
games,  and  other  public  amusements  are  of- 
ten held,  and  on  such  occasions  the  same  Is 
frequented  by  great  crowds  of  the  residents 
of  Beaumont,  much  the  greater  portion  of 
whom  depend  upon  the  street  railroad  for 
transportation  to  and  fro.  Ordinarily  2  cars 
are  operated  upon  this  line,  but  on  occasions 
mentioned  above  It  Is  necessary  to  operate 
12  or  15  extra  cars  on  this  line,  and  the  con- 
struction of  the  proposed  new  feed  line  along 
Avenue  O  In  front  of  plaintiffs'  premises  will 
much  Increase  the  power  available  for  the 
operation  of  the  Park  and  Royal  Street  lines, 
and  the  operation  of  the  cars  on  those  streets 
will  be  facilitated,  and  the  service  much  im- 
proved and  rendered  more  rapid  and  efficient, 
and  first-class  service  will  be  given  as  re- 
quired by  defendant's  franchise. 

The  city  of  Beaumont  Is  a  municipal  cor- 
poration chartered  by  special  act  of  the  Leg- 
islature, and  hfls  such  power  over  its  streets, 
Including  Avenue  C,  as  is  possessed  by  mu- 
nicipal corporations.  By  section  6  of  Ordi- 
nance No.  81  it  Is  provided:  "That  the  gran- 
tees herein,  and  13ielr  assigns,  be  and  are 
hereby  authorized  to  erect  a  system  of  over- 
head wires  for  the  purpose  of  conducting  the 
electric  current  to  operate  motors  and  to 
properly  cross  from  such  electric  current  gen- 
erating station  as  may  be  required,  and  to 
use  the  rails  and  earth  for  returning  circuit, 
or  may  use  metallic  return  circuits  for  the 
purpose;  that  they  be  and  are  hereby  author- 
ized to  erect  poles  to  place  the  wires  upon," 
etc.  By  Ordinance  No.  81  the  city  of  Beau- 
mont conferred  on  appellant  the  authority  to 
use  certain  designated  streets  upon  and  over 
which  to  construct  and  operate  its  electric 
street  railway  system.  At  the  time  of  the 
adoption  of  the  ordinance  It  was  not  known 
where  Its  electric  generating  current  station 
or  power  house  would  be  located,  and  the 


Digitized  by 


Google 


i92 


106  SOUTHWESTERN  BEPORTBB. 


CC9X. 


ordinance  did  not  regnlre  of  appellant  tbat 
It  construct  the  plant  on  any  of  the  streets 
over  wtalcb  sucb  use  was  granted,  but  left 
■snch  location  to  the  determination  of  the 
traction  company.  The  express  authority 
carried  with  It  the  right  to  make  such  use  of 
other  streets  as  was  essential  to  the  enjoy- 
ment of  the  authority  expressly  granted; 
and,  when  the  Traction  Company  constructed 
Its  power  plant  at  a  point  remote  from  any 
part  of  the  line  of  its  railway,  It  bad  the 
Implied  right  by  virtue  of  the  express  au- 
thority to  connect  Its  trolley  wires  and  elec- 
tric generating  plant  by  properly  construct- 
ed feed  wires,  even  when  to  do  so  streets 
other  than  those  named  necessarily  bad  to 
be  used  for  that  purpose. 

But  we  are  not  remitted  to  the  question  of 
the  Implied  grant  alone.  Section  6  of  Ordi- 
nance No.  81  expressly  provides  that  the 
grantees  should  have  the  authority  to  erect 
a  system  of  overhead  wires  for  the  purpose 
of  conducting  the  electric  current  to  operate 
motors,  and  "to  properly  cross  from  sucb 
electric  current  generating  station  (power 
housed  as  may  be  required;  •  •  •  that 
they  be  and  are  hereby  authorized  to  erect 
poles  to  place  the  wires  upon."  But  for  the 
concluding  sentence  above  quoted,  we  might 
conclude  that  the  authority  to  erect  the  over- 
head wires  to  conduct  tbe  current  to  the  mo- 
tors referred  to  the  trolley  wires  by  which 
the  energy  was  imparted  to  the  motors 
through  the  trolleys;  but  the  language  "and 
to  properly  cross  from  such  electric  g^ierat- 
ing  station  as  may  be  required,  •  *  • 
and  to  erect  poles  to  place  tbe  wires  upon," 
forbids  any  such  construction.  In  view  of 
the  fact  that  at  the  time  of  tbe  adoption  of 
the  ordinance  the  site  for  tbe  plant  had  not 
been  selected,  and  that  It  might  be  located  ott 
the  line  of  the  railway,  the  language  quoted 
could  have  no  other  meaning  than  It  was  In- 
tended thereby  to  grant  to  the  traction  com- 
pany the  right  to  erect  Its  feed  wires  over 
such  streets  as  might  be  required  to  properly 
conduct  the  current  from  the  power  plant  to 
the  motors,  although  the  streets  so  selected 
were  not  any  of  those  designated  for  the  con- 
struction and  operation  of  the  railway  sys- 
tem. It  is  no  answer  to  this  construction  to 
say  tbat  feed  wires  had  already  been  con- 
structed and  were  in  operation  In  pursuance 
of  the  authority  referred  to,  and  tluit  tbe 
erection  of  tbe  feed  wire  which  was  enjoined 
would  have  imposed  an  additional  servitude 
upon  the  street  not  authorized  by  the  ordi- 
nance. The  language  of  the  ordinance  Is  suf- 
ficiently broad  to  authorize  the  erection  of 
sucb  wires  for  conducting  the  current  from 
tbe  power  plant  to  the  motors  and  to  cross 
from  such  power  plant  "as  may  be  required." 
It  was  evidently  contemplated  that,  as  the 
dty  grew  in  population  and  territory,  traf- 
fic would  become  heavier,  necessitating  an 
extension  of  the  railway  system  and  the  op- 
eration of  a  greater  number  of  cars,  and  that 
more  than  one  feed  wire  might  become  nec- 


essary to  transmit  the  power.  If  not,  why 
were  the  words  "as  may  be  required"  used 
in  that  connection?  As  to  whether  other 
such  wires  were  required,  tbe  traction  com- 
pany or  tbe  city  could  determine,  and  the 
traction  company  having  determined  that  the 
necessity  for  the  additional  wire  existed,  and 
having  imdertaken  to  erect  tbe  same  in  a 
proper  manner,  the  appellees  had  no  right  to 
interfere.  The  city  had  the  right  to  permit 
the  use  of  Its  streets  for  the  placing  of  poles 
and  erection  of  feed  wires,  and,  having  by 
the  ordinance  granted  such  privilege  to  ai>- 
pellant,  the  appellees  have  no  right  to  com- 
plain. Gray  v.  Dallas,  etc.,  Ry.  Co.,  13  Tex. 
Civ.  App.  158,  36  S.  W.  852;  Rosenthal  v. 
Railway  Co.,  79  Tex-  327,  16  S.  W.  268;  Ay- 
cock  V.  San  Antonio  B.  Ass'n,  20  Tex.  Civ. 
App.  341,  63  S.  W.  963. 

It  follows,  therefore,  that  the  court  erred 
In  perpetuating  the  injunction,  and  In  not 
dissolving  the  temporary  injunction  as  pray- 
ed for  by  appellant.  For  the  error  Indicated, 
the  Judgment  of  the  district  court  is  revers- 
ed, and  Judgment  here  rendered  in  favor  of 
appellant  dissolving  tbe  Injunction;  and  it  is 
so  ordered. 

Reversed  and  rendered. 


NIDAY  V.  COCHRAN. 

(Court  of  Civil  Appeals  of  Texas.     Dee.  18, 
1907.) 

AppeaI/— BaiEFS-iFiLiNG— Time— DiSKissAL. 

Where  appellant  failed  to  Qle  his  briefs 
within  the  time  prescribed  by  Rev.  St.  1895. 
arts.  1022,  1417,  and  the  delay  necessitated  s 
postponement  of  the  snbmisslon  of  tbe  cause  in 
Its  regular  order,  appellee  being  entitled  to  have 
the  cause  submitted  in  Its  regular  order  and  to  20 
days  after  notice  of  the  filing  of  appellant's 
bnef  with  the  district  clerk  within  which  to- 
file  bis  own  brief,  appellee  was  entitled  to  a  dis- 
missal of  the  appeal;  the  only  excuse  offered 
being  that  appellant's  counsel  was  under  a  mis- 
taken impression  that  there  had  been  an  agree- 
ment between  his  co-counsel  and  connsel  for  ap- 
pellee concerning  the  filing  of  briefs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S§  3108-3110.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Norman  O.  Klttrell,  Judge. 

Action  by  J.  B.  Cochran  against  J.  XI.  Nl- 
day,  guardian  ad  litem  of  Alma  Mellott  ani) 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismiss. 
Granted. 

See  93  S.  W.  1027. 

J.  E.  NIday  and  C.  L.  Bradley,  for  appel- 
lant. Ewlng  &  Ring  and  Tbarp  &  Wliite- 
head,  for  appellee. 

REESE,  J.  This  is  an  appeal  from  s  Judg- 
ment of  the  district  court  of  Harris  county. 
Appellee  has  filed  a  motion  to  dismiss  tbe  ap- 
peal on  account  of  failure  of  appellant  to  file 
briefs  as  required  by  law.  The  transcript 
was  filed  In  this  court  on  March  8,  1907,  be- 
ing two  days  Iiefore  tbe  explratloa  of  this- 
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)  allowed  by  law.  No  briefs  were  filed 
he  district  court  Oa  October  2itb  ap- 
int  filed  briefs  In  this  court,  bat  no  no- 
thereof  was  given  to  appellee  or  bis  cpnn- 
nor  did  tbey  have  knowledge  thereof  on- 
fovember  16th,  when  they  were  fumlahr 
rlth  a  copy.  The  case  was  set  for  sub- 
lio^i  In  its  regular  order  November  2l8t. 
I  motion  to  dismiss  was  filed  November 
In  his  motion  appellee  sets  oat  the 
i  with  regard  to  the  failure  to  file  briefs, 
the  want  of  notice,  etc.,  and  alleges  that 
cconnt  of  other  business  It  will'  be  Impos- 
!  for  his  cotmsel  to  prepare  and  file  briefs 
his  cause  on  or  before  the  day  set  for 
aisslon,  or  at  any  time  for  an  indefinite 
3d  thereafter.  The  only  excuse  offered 
ppellanf  s  counsel  for  failure  to  file  briefs 
squired  by  law  is  that  he  was  under  the 
-ession  that  there  had  beeq  an  agreement 
'een  his  co-counsel  and  counsel  for  appel- 
irlth  regard  to  filing  briefs.     He  admits 

no  such  agreement  was  in  fact  made, 
suggests  that  snbmisslon  be  postponed 
irder  ttiat  appellee's  counsel  may  have 

to  prepare  and  file  briefs. 
)pellant  was  required  to  file  with  the  dls- 

clerk  a  c<^y  of  bis  brief  6  days  before 
time  of  filing  of  the  transcript  In  this 
t  It  is  made  the  duty  of  the  district 
[  forthwith  to  give  notice  of  such  filing 
ppellee  or  bis  attorney  of  record,  who  is 

required.  In  20  days  after  such  notice, 
le  a  copy  of  his  brief  with  the  clerk  of 
court  below,  and  with  the  clerk  of  the 
:t  of  Civil  Appeals  four  copies.  Article 
,  Rev.  St  1896.    It  is  further  provided 

causes  in  this  court  shall  be  docketed 
he  order  of  their  filing,  and  that  they 
1  be  set  for  submission  in  the  order  In 
:h  they  are  dodceted,  "unless  continued 
)me  future  time  for  good  cause  shown." 
tie  1022,  Rev.  St  1895.  Under  these  pro- 
ms of  the  statute  appellee  has  two  sub- 
tlal  rights:  (1)  To  have  the  cause  sub- 
ed  In  Its  regular  order;  and  (2)  to  be  al- 
A  20  days  after  notice  of  the  filing  of 
illant's  brief  with  the  district  clerk  wltb- 
rhich  to  prepare  and  file  his  own  brief, 
■e  has  been  no  agreement  to  waive  any 
lese  requirements.  To  overrule  his  mo- 
to  dismiss  in  the  present  case  will  in- 
ibly  require  him  to  yield  one  of  these 
tantlal  rights.  We  will  have  either  to 
pone  the  submission  or  bear  and  deter- 
I  the  cause  without  a  brief  for  appellee, 
alnly  appellee  could  not  have  been  ex- 
3d  to  prepare  and  file  briefs  in  this  court 
he  limited  time  from  November  16th, 
1  he  first  received  a  copy  of  appellant's 
's  filed  in  this  court,  and  the  21st  of  No- 
ber,  the  day  set  for  submission.  We  do 
think  the  allegations  of  appellant's  an- 
'  to  the  motion  present  good  cause  for  the 
ponement  of  the  submission,  thus  Impalr- 
tbe  substantial  right  of  appellee  to  have 
;au8e  submitted  In  Its  regular  order.  Ai>- 
int's  excuse  for  failure  to  file  briefs  as 


required  cannot  be  considered  sufficient  to 
authorize  such  action. 

We  are  not  unmindful  of  what  is  said  In 
San  Antonio  ft  Aransas  Pass  Ry.  Co.  t. 
Holden,  93  Tex.  212,  54  8.  W.  751.  It  has 
been  the  rule  In  this  court  to  refuse  to  dis- 
miss for  failure  on  the  part  of  appellant  to 
file  briefs  In  strict  compliance  with  the  rules, 
where  a  relaxation  of  the  rules  would  not  de- 
lay a  submission  of  the  case,  and  there  was 
ample  time  after  the  filing  to  allow  appellee 
to  prepare  and  file  briefs  before  submission. 
This  is  not  such  a  case.  The  following  au- 
thorities will  show  that  our  action  In  dis- 
missing this  appeal  is  in  entire  harmony 
with  the  ruling  of  other  Courts  of  Civil  Ap- 
peals, sanctioned  by  the  Supreme  Court,  as 
shown  by  refusal  of  writ  of  error  in  some 
of  the  cases  referred  to:  Uarrls  v.  BiyscHir 
81  Tex.  Civ.  App.  514,  73  S.  W.  648;  Hunt  v. 
Glasscock,  27  Tex.  Civ.  App.  322,  65  S.  W. 
209;  Booher  v.  Anderson,  35  Tex.  Civ.  App. 
436,  80  8.  W.  385;  Railway  v.  Hall,  32  Tex. 
Civ.  App.  470,  74  8.  W.  778;  Elklns  v.  Kemp- 
ner  (Tex.  Civ.  App.)  66  S.  W.  576;  Dodd  v. 
Pressly  (Tex.  Civ.  App.)  81  8.  W.  811;  Rail- 
way Co.  V.  Brock  (Tex.  CIv.  Appw)  77  8.  W. 
963;  NIgro  v.  Hodges  (Tex.  Civ.  App.)  85  S. 
W.  1169.  For  example  of  a  case,  in  which 
strict  compliance  with  the  rule  will  not  be 
required,  see  Deaton  v.  Feazle  (Tex.  Civ. 
App.)  85  8.  W.  1167. 

The  motion  to  dismiss  the  appeal  must  be 
sustained. 

Dismissed. 


HOUSTON  ELECTRIC  CO.  v.  GREEN. 

(Court  of  Civil  Appeals  of  Texas.     Dec.  16, 
1907.) 

1.  Damaokb— iNSTBucnoN— PAittniB  TO  Lim- 
it Amount  of  Rboovkbt. 

In  ft  personal  injury  case,  plaintiff  alleged 
that  as  a  result  of  her  injuries  she  had  incurred 
liability  for  necessary  medical  aid  of  the  rea- 
sonable vftlne  of  $100.  She  had  been  attended 
b^  three  physicians,  one  of  whom  testified  that 
his  services  were  worth  $150,  and  she  still  owed 
the  other  doctors,  though  she  did  not  know  how 
much.  The  jury  were  instructed  that  they 
might  in  estimating  ber  damages,  take  into 
consideration  "such  reasonable  sums  as  she  may 
have  necessarily  incurred  liability  for  on  ac- 
count of  medical  attention  in  attempting  a  cure. 
An.  unitemliced  verdict  was  return^  for  plaln- 
titF.  Held,  that  the  instruction  was  erroneous, 
since  it  did  not  limit  the  recovery  for  medical 
attention  to  the  sum  asked  in  the  petition. 

[Ed.  Note.— For  cases  hi  point  see  Gent  Dig. 
vol.  15,  Damages,  {  554.] 

2.  APPEAIi— DXTEBMINATIOn— DaMAOKS  —  RE- 
MISSION OF  Excess — Cubino  EaaoNEotJS 
Instbuction. 

A  remittitur  of  the  difference  betwera  the 
amount  claimed  in  the  petition  and  the  value 
which  the  testifying  physician  placed  upon  his 
services  would  not  cure  the  error,  since  plain- 
tiff was  liable  to  others  for  medical  services ; 
and,  as  the  verdict  was  not  itemized,  it  was  im- 
possible to  tell  how  mncfa  the  jury  allowed  for 
medical  attention. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  i  4466.] 
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3.  Tbial  —  IitSTBUcnoNS  —  Weight  o»  Eyi- 

DENCE. 

In  a  personal  injnir  case,  plaintifl  alleged 
that  Bhe  was  injured  on  Aogust  31st,  and  she 
and  her  witness  testified  that  she  was  hurt  on 
the  forenoon  of  tliat  day  while  boarding  a  com- 
bination car  on  a  certain  line  ot  defendant's 
railway.  Defendant  offered  testimony  that  on 
that  date  it  operated  but  one  combination  car 
on  that  line,  and  the  condactor  on  that  car  tes- 
tified that  no  such  accident  occurred  on  that 
day.  Held,  that  an  instruction  that  if  plaintiff 
was  injured  as  the  proximate  result  of  negli- 
gence of  defendant's  employte  in  charge  of  the 
car,  so  as  to  render  defendant  liable,  it  was  im- 
material as  affecting  plaintiff's  right  to  recover 
whether  she  was  injured  on  the  exact  day  al- 
leged or  not,  while  perhai>s  not  reversible  error, 
might  be  criticised  as  on  the  weight  of  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  88  43&-466.] 

4.  DAHAOES— PEBBONAI.    IRJUBIES— AaOKAVA- 
TION  OV  PbKVIOUS  DiSKASK. 

A  person  negligently  injured  while  boarding 
a  street  car,  though  physically  unsound  before 
the  accident,  is  entitleid  to  damages  for  such  in- 
jury as  aggravated  her  preyiously  diseased  con- 
dition. 

FEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  15,  Damages,  {  42.] 

Appeal  from  District  Court,  Harris  County; 
Norman  O.  KIttrell,  Judge. 

Action  by  Anna  Green  against  the  Houston 
Electric  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beversed  and  rer 
manded. 

Baker,  Botts,  Parker  ft  Garwood  and  O.  R. 
Wharton,  for  appellant.  Gnynes  &  Colgln 
and  Ewing  &  Ring,  for  appellee. 

McMEANS,  J.  Appellee,  Anna  Green,  sued 
the  appellant  Houston  Electric  Company  for 
damages  for  personal  injuries  alleged  to  bare 
been  sustained  by  her,  through  the  negli- 
gence of  appellant,  while  attempting  to 
board  <Kie  of  its  street  cars  In  the  city  of 
Houston.  She  alleged,  among  other  things, 
that  as  the  result  of  her  Injuries  she  had  In- 
curred liability  for  necessary  medical  aid 
and  attention.  In  attempting  a  cure,  of  the 
reasonable  value  of  $100.  The  court,  in  its 
charge.  Informed  the  Jury  that  in  the  ey&at 
the  jury  found  for  her,  then  th^  might,  in 
estimating  her  damages,  take  into  considera- 
tion, among  other  things,  "such  reasonable 
sums  as  she  may  necessarily  have  Incurred 
liability  for  on  account  of  medical  attention 
in  attempting  a  cure."  By  Its  first  and  sec- 
ond assignments  of  error  appellant  complains 
of  this  charge,  and  asserts  the  proposition 
that  the  court  should  have  limited  the 
amount  of  the  recovery  for  medical  atten- 
tion to  $100,  the  sum  asked  In  plaintiff's  pe- 
tition. As  to  the  liability  Incurred  by  appel- 
lee for  medical  attention,  the  witness,  Dr. 
Ooss,  testified  that  be  bad  attended  Mrs. 
Green,  and  that  the  charges  for  bis  serv- 
ices should  be  about  $160,  which  was  the  cus- 
tomary and  usual  charge.  Appellee  testified 
that  Dtb.  Wood,  Boyd,  and  Goss  had  all 
treated  ber,  and,  further,  that  she  still  owed 
hor  doctors,  and  that  she  owed  them  so  much 


that  she  was  afraid  she  would  never  pay 
them;  that  she  sent  tot  Dr.  Wood  the  next 
day  after  she  was  Injured,  and  be  treated 
her  about  stz  months;  that  she  did  not  know 
bow  often  he  came  to  see  her;  that  Dr.  Goss 
treated  ber  and  that  Dr.  Boyd  examined  ber 
several  times;  that  the  last  medical  treat- 
ment she  bad  was  given  ber  by  Dr. 'Boyd, 
which  was  about  two  years  before  the  trial. 
The  charge  permitted  the  jury  to  allow  sndi 
sum  as  they  might  find  appellee  bad  Incurred, 
which  might  have  been  greatly  in  excess  of 
$100.  The  assignments  are  sustained.  Ap- 
pellee admits  the  error,  but  insists  that  posi- 
tive error  in  the  charge  was  only  to  the  ex- 
tent of  $50,  as  there  was  no  evidence  to  au- 
thorize a  recovery  for  a  greater  amount  than 
claimed  In  the  petition  except  in  that  sum, 
and  that  amount  plaintiff,  in  ber  brief,  re- 
mits. If  there  had  been  -no  testimony  other 
than  that  of  Dr.  Goss,  above  referred  to,  the 
remittitur  would  cure  the  error.  City  of 
Dallas  V.  Jones,  93  Tex.  47,  49  S.  W.  677, 
68  S.  W.  377.  The  plalntiflT  testified  that  she 
bad  been  treated  by  two  doctors  other  than 
Dr.  Goss,  and  that  one  of  them  had  treated 
ber  for  about  six  months,  and  that  the  otber 
bad  examined  her  several  times;  tbat  she 
did  not  know  how  much  she  owed  them,  and 
was  afraid  to  ask  what  her  bills  were.  The 
jury  bad  before  them  the  statement  of  Dr. 
Goss  tbat  the  value  of  bis  services  was  $150, 
and  they  may  have  concluded  tbat  if  bis  at- 
tention was  worth  that  much  the  services 
of  Drs.  Wood  and  Boyd  were  equally  or 
more  valuable.  It  cannot  be  said,  therefore, 
that  the  jury,  in  estimating  the  amount  ot 
appellee's  damages,  did  not  take  Into  con- 
sideration Mrs.  Green's  liability  to  others 
than  Dr.  Goss  for  medical  attention.  The 
verdict  not  having  been  Itemized,  we  are  un- 
able to  determine  the  amount  allowed  by  the 
jury  for  medical  attention,  and  the  judgment, 
therefore,  must  be  reversed,  and  the  causa 
remanded.  Ballway  Co.  v.  Pawkett,  28  Tex. 
Civ.  App.  688,  68  a  W.  327;  Railway  Co.  v. 
Sbaugbnessy  (Tex.  Olv.  App.)  81  S.  W.  1026; 
Martin  Brown  Co.  v.  Pool  (Tex.  Civ..  App.) 
40  S.  W.  ^0:  RaUway  Co.  v.  Durrett,  24 
Tex.  Civ.  App.  103,  58  8.  W.  188. 

The  court  instructed  the  jury  as  follows: 
"Tbe  law  is  that  if  plaintiff  was  Injured  as 
the  proximate  result  of  negligence  of  defend- 
ant's employes  In  charge  of  tbe  car  In  ques- 
tion, so  as  to  render  defendant  liable,  as  sub- 
mitted in  these  InBtructions,  it  Is  Immaterial, 
as  concerning  plaintiff's  right  to  recover, 
whether  she  was  injured  on  tbe  exact  day 
alleged  or  not"  Appellant,  contending  that 
this  charge  is  upon  the  weight  of  the  evi- 
dence, challenges  its  correctness  by  the  third 
assignment  of  error.  Tbe  petition  alleges 
tbat  plaintiff  was  Injured  on  31st  day  of  Aur 
gust.  1903.  Plaintiff  and  her  witness,  Mrs. 
Finch,  testified  that  plaintiff  was  hurt  on  the 
forenoon  of  that  date,  while  attempting  to 
board  a  combination  car  oa  the  Houston 
Heights  line  of  defendant's  street  railway. 
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I  defendant'  offered  testimony  to  the  ^ect 
t  on  said  date  it  operated  but  one  CMUbi- 
lon  car  on  tbat  Mne,  and  the  conductor 
the  car  teatlfled  tbat  no  sucb  accident  as 
Ified  to  by  plaintiff  and  Mrs.'  Finch  oc- 
■ed  on  that  day.  Ordinarily  sucb  a  charge 
rid  be  harmless  and  in  some  cases  proper; 
under  the  peculiar  facts  of  this  case  It 
ht  have  bad  the  effect  of  lessening  the 
«  of  the  testimony  offered  by  defendant  to 
re  tbat  no  such  accident  as  alleged  t^ 
ntlff  happened.  If  the  jtU7  believed  that 
accident  did  not  occur  on  that  date,  then 
entire  evidence  of  plaintiff  upon  that  Is- 
would  be  given  no  weight,  and  would  be 
tied  to  none;  but,  since  the  plaintiff  fixed 
date  in  her  petition  and  offered  positive 
imony  tbat  It  was  the  correct  date,  then 
question  as  to  whether  she  and  her  wit- 
j  were  to  be  believed,  or  the  testimony 
red  by  defendant  tbat  no  such  accident 
pened  on  that  date  was  to  be  believed, 
'  have  become  important,  and,  while  we 
not  prepared  to  say  that  we  Tvould  re- 
le  the  Judgment  because  of  the  charge 
Ing  been  given,  we  are  not  clear  that  It 
ot  subject  to  the  criticism  that  It  Is  upon 
weight  of  the  evidence, 
ppellant's  fourth  and  fifth  assignments 
as  follows:  "The  court  erred  In  refusing 
!lal  charge  No.  2,  requested  by  defendant, 
ch  Is  as  follows:  'If  you  find  from  the  evi- 
ce  that  the  plaintiff,  Anna  Green,  re- 
ed an  Injury  on  defendant's  street  car 
:he  31st  day  of  August,  1903,  and  that  this 
iry  was  caused  by  the  negligence  of  the 
>ndant  company,  or  Its  agents  and  em- 
rfis,  but  yet,  if  you  also  find  that  prior 
be  time  of  receiving  this  injury  the  plain- 
Anna  Green,  was  in  a  diseased  condition 
slcally,  and  that  this  Injury  merely  had 
effect  x>f  increasing  and  aggravating  her 
ady  existing  diseased  condition,  then  your 
iict  win  be  for  the  defendant'  The  court 
>d  in  refusing  special  charge  No.  3,  re- 
sted by  the  defendant,  which  was  as  foi- 
st "Evidence  has  been  Introduced  tending 
show  that  the  plaintiff,  Anna  Green,  is 
'erlng  from  serious  nervous  troubles,  and 
t  her  nervous  system  Is  seriously  impair- 

She  charges  In  her  petition  that  this 
vous  trouble'  was  caused  by  an  injury  re- 
-ed  by  the  bands  of  the  defendant  on  the 
t  day  of  August  1903.  If,  however,  you 
1  from  the  evidence  that  she  suffered 
tn  this  nervous  trouble  and  nervous  con- 
on,  prior  to  the  81st  day  of  August,  1903, 
Q  she  cannot  recover  because  of  any  In- 
T  to  her  nervous  system  caused  by  the  ac- 
;nt  of  the  Slst  of  Augnst,  1903,  even 
ugh  there  was  such  an  accident.'"  The 
positions  presented  in  these  assignments 
'e  decided  adversely  to  appellant's  conten- 
1  on  the  former  appeal  of  this  case  (80 
W.  442),  and  we  see  no  reason  for  chan- 
g  our  conclusions  therein  expressed.  We 
!ht  add,  however,  that  since  the  former 
ision   was   made  appellee   has   amended 
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her  petition  so  that,  as  amended,  It  allege, 
as  concerns  her  Injury,  "wlicrcliy  she  sus- 
tained serious  and  permanent  injury  In 
head,  body,  and  limbs,  and  especially  tn  her 
back,  chest,  and  sides,  and  in  her  bip.  ribs, 
and  lungs,  and  in  her  abdomen  and  bowels, 
and  In  her  nervous  system  generally,"  It 
Is  not  alleged  whether  this  injury  was  to  u 
physically  diseased  and  nervously  troubled 
person  or  to  one  physically  sound  and  tin- 
Impaired  in  her  nervous  system. 

For  the  error  Indicated,  the  judfrment  of 
the  district  court  Is  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 


MISSOURI,  K.  ft  T.  RY.  CO.  v.  WISE." 
(Court  of  Civil  Appeals  of  Teina.    Dec,  7,  1907. 
Rehearing  Denied  Jan.  4,  lOOS.) 

1.  Master  and  Sebvant— Pu-rnishino   Safe 
Plac«  to  Work— Delkoation  of  Ddtt. 

A  railroad  company  mu<!t  ftimitiEi  to  a 
brakeman  a  reasonably  safe  jtluce  jn  whicii  to 
work,  including  a  reasonably  Mfe  tniok.  nnd 
nse  ordinary  care  to  keep  tne  same  in  rppnir, 
and  this  duty  it  cannot  deleeate  to  Its  scctioD 
men. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Di;:. 
vol.  84,  Master  and  Servant  SS  173,  21S-223. 
385.] 

2.  Same  —  Tbial  —  Irstbuctiokb  —  Incon- 
sistent iNSTBUOnONS. 

In  an  action  for  injuries  to  a  fr^icbt  brake- 
man  tbiown  from  an  engine  in  coDuequouct;  of  a 
defect  in  the  track,  an  mstmctioD  thnt  if  tbere 
was  a  defect  in  the  roadbed  whicb  rendered  it 
unsafe,  and  defendant  railroad  compnuy  fnited 
to  exercise  ordinary  care  to  discover  aod  remedy 
it,  a  recovery  was  authorized,  and  iiis^trtictions 
that  if  the  defect  was  due  to  the  negliKeni-e  of 
the  section  foreman,  or  of  the  sectioo  hnuils.  nnd 
he  or  they  were  fellow  aervants  of  plaintiff,  a 
verdict  must  be  rendered  for  defendant,  aud 
that  the  section  men  were  fellow  scrviints  with 
plaintiff,  were  not  inconsisteat,  and  were  not 
misleading. 

3.  Evidence  —  JrniciAi.    Notice  — Acts    of 
Congress— Laws  of  Sister  States. 

The  court  takes  judicial  coKuiKance  of  tlie 
act  of  Congress  which  declares  that  the  common 
law,  as  construed  by  the  Siiprr-nie  Court  at 
Arkansas,  shall  be  in  force  in  the  Indinn  Ter- 
ritory, but  does  not  .take  cogtiizaoce  of  th(>  con- 
struction placed  on  the  common  law  by  the  Su- 
preme Court  of  Arkansas. 

tEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20.  Evidence,  !§  49.  50.] 

4.  Same— Pbesumptions. 

*  In  the  absence  of  evidence  of  the  construc- 
tion the  court  of  a  sister  state  has  placed  on  the 
common-law  doctrine  of  fellow  jiervnntR.  it  is 
presumed  that  the  doctrine  receives  the  same 
construction  tbat  is  placed  on  it  by  the  courts 
of  Texas. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  101 ;  vol.  10,  Common  Law. 
SS  14-16.] 

5.  Master  and  Sebvant^Vice  PBisciFAr.,. 

Employ^  charged  with  the  duty  of  kcppin? 
a  place  to  work  and  machinery  in  a,  safe  contii- 
tion,  and  of  inspecting  the  same,  are  vice  prin- 
cipals of  the  employer,  regardless  of  their  rank. 
(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  3S5,  422-488.] 

6.  Same— Fellow  Servants. 

Neither  a  roundhouse  inspector  charged 
with  the  duty  of  inspecting  the  pilot  of  an  en- 
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gine,  nor  a  lectlon  foreman  and  his  men,  re- 

?nlred  to  keep  the  track  in  safe  condition,  are 
eltow  servants  of  a  brakeman. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  34,  Master  and  Servant,  |{  493-614.] 

7.  Appkai,— H  h RMT.iwfl  Erbob— Ebbokeocb  In- 

STBUCTI0N3. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  brakeman  caused  by  a  defect  in  the 
track,  an  erroneous  charge  that  the  section  fore- 
man and  his  men,  charged  with  the  duty  of 
keeping  the  track  in  a  sate  condition,  are  fellow 
sen'snts  of  the  brakeman,  is  favorable  to  de> 
fendant,  and  is  not  ground  for  reversing  a  jad^ 
ment  against  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  )§  4052-1062.] 

8.  Tbtai,  —  Instbuctions  —  Rottjsai,   of   Re- 
quests—Instructions GlVKN. 

Where,  In  an  action  for  injuries  to  a  brake- 
man  caused  by  a  defect  in  the  roadbed,  the  court 
charfred  that  if  the  section  foreman  negligently 
failed  to  keep  the  track  in  repair,  and  the  rail- 
road company  had  no  notice  of  the  defect  in  time 
to  repair  the  same,  a  verdict  for  the  railroad 
company  must  be  returned,  etc,  and  stated  that 
the  foreman  and  the  brakeman  were  fellow  serv- 
ants, the  refusal  to  charge  that  if  there  was  a 
defect  in  the  track  where  the  brakeman  was  in- 
jured, and  the  defect  was  cansed  by  the  pegli- 
gence  of  the  section  bands  required  to  keep  die 
track  in  repair,  the  brakeman  could  not  lecorer, 
etc,  was  not  erroneous. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial.  U  651-659.]     • 

9.  Master  and   Servant— Irjttbt  to  Serv- 
ant—Defective Appuanoes. 

A  railroad  company  failing  to  use  ordinary 
care  to  discover  the  defective  condition  of  the' 
standing  place  on  the  pilot  of  its  locomotives  and 
remedy  the  same  is  negligent,  and  it  is  liable  for 
injuries  to  a  brakeman  falling  from  a  locomotive 
in '  consequence  of  the  defect. 

tEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  214,  214V^.] 

10.  Same— Nequoence  op  Master— Conoub- 
BERT  Negligence  of  Felxow  Servant. 

A  master  is  liable  for  the  injuries  received 
by  an  employ^  in  consequence  of  the  master's 
negligence  concnrring  with  the  negligence  of  a 
fellow  servant 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  f8  515-534.] 

Appeal  from  District  Conirt,  Grayson  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  by  Harry  C.  Wise  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Coke,  Miller  ft  Coke  and  Smith  ft  W9II, 
for  appellant  J.  H.  Wood  and  C.  B.  Randell, 
for  appellee. 

BOOEHOUT,  J.  On  Jane  9,  1905,  appel- 
lee Harry  C.  Wise  filed  suit  In  the  district 
court  of  Grayson  county  against  appellant 
alleging  that  on  July  20,  1904,  be  was  in  the 
employ  of  appellant  as  a  brakeman  on  one  of 
Its  freight  trains;  that  in  the  performance 
of  his  duties  as  such  brakeman  near  Gibson, 
Ind.  T.,  it  was  necessary  for  him  to  throw  a 
switch  in  order  that  bis  train  could  take  a 
siding  and  allow  a  train  going  in  an  opposite 
direction  to  pass;  that  It  was  early  in  the 
morning  and  dark;  that  he  got  upon  the  pilot 
of  the  engine  drawing  his  train  for  the  pur- 


pose of  throwing  the  switch;  that  as  his  train 
approached  said  switch  he  was  thrown,  slip- 
ped and  fell  from  the  pilot  of  said  engine, 
was  run  over,  and  sustained  serious,  perma- 
nent, and  painful  injuries.  He  alleges  as  neg- 
ligence,  among  a  great  many  other  things, 
that  the  steps  on  the  pilot  were  worn  811<He, 
were  sloping  and  out  of  repair,  that  the  road- 
bed at  the  point  of  his  Injury  was  out  of  re- 
pair, rough,  and  had  low  joints  in  It;  that 
the  engineer  in  charge  of  it  was  careless  In 
the  operation  of  the  engine  and  in  stopping 
it  with  a  jerk;  and  alleged  that  be  had  sus- 
tained damages  In  the  sum  of  t!40,000.  Ap- 
pellant pleaded  a  general  denial,  contributory 
negligence,  assumed  risk,  and  that  appellee's 
injuries  were  received  in  the  Indian  Terri- 
tory, and  that  appellee's  right  to  recover  and 
appellant's  liability  are  governed  by  a  law 
passed  by  the  Congress  of  the  United  States 
on  May  2,  1890,  26  Stat  81,  c.  182,  enUtled 
"An  Act  to  Provide  a  Temporary  Govern- 
ment for  the  Territory  of  Oklahoma,  to  En- 
large the  Jurisdiction  of  the  United  States 
Court  in  the  Indian  Territory,  and  for  Other 
Purposes,"  which  act  put  in  force  in  the  In- 
dian Territory  certain  laws  and  statutes  of 
the  state  of  Arkansas,  and  that  under  said 
act  and  laws,  and  under  the  decisions  of  the 
courts  of  the  United  States  and  the  Supreme 
Court  of  Arkansas  construing  the  rules  of 
the  common  law  appiieable  to  the  facts  In 
this  case,  appellee  has  no  cause  of  action 
against  the  appellant  The  cause  was  tried 
before  a  jury  on  November  15,  1906,  and  re- 
sulted in  a  verdict  and  judgment  for  appellee 
for  $18,000.  Appellant's  motion  for  a  new 
trial  was  presented  and  denied  on  December 
10,  1906,  and  appellant  brings  said  cause  to 
this  court  for  review. 

Conclusions  of  Fact 

The  appellant  on  the  20th  of  July,  1904» 
was  the  owner  of  and  operating  a  line  of 
railroad  from  Parsons,  Kan.,  through  the 
Indian  Territory  into  the  state  of  Texas. 
The  appellee  was  in  its  employ  as  a  brake- 
man  on  one  of  Its  freight  trains.  As  the 
train  upon  which  appellee  was  brakeman  ap- 
proached the  town  of  Gibson,  in  the  Indian 
Territory,  from  the  north,  it  had  orders  to 
take  a  siding  to  let  a  north-bound  passenger 
train  pass.  Just  after  the  whistle  was  sound- 
ed for  the  station  the  conductor  ordered  the 
appellee,  who  at  the  time  was  head  brake- 
man,  to  go  ahead  and  open  the  switches  to 
let  the  train  take  the  siding.  The  aiq;>eilee 
was  at  the  time  in  the  cab  on  the  fireman's 
side.  For  the  purpose  of  throwing  the  switch- 
es he  went  out  on  the  running  board  and 
went  forward  to  the  pilot  of  the  engine.  He 
got  down  on  the  steps  of  the  pilot  The 
train,  which  was  at  the  time  running,  gave 
a  jerk  forward  and  then  jerked  back,  the 
pilot  went  down  by  reason  of  the  low  joint 
in  the  track,  and  appellee's  feet  slipped  from 
the  step  and  be  was  thrown  off  and  both  of 
his  l^is  run  otw  by  the  wheels  of  the  engine 
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Id  ctrt  off.  There  was  a  low  Joint  In  tbe 
ack  which  made  the  track  at  that  point 
!fectlve.  The  pilot  step  was  worn  and  sllp- 
iry,  and  sloping  down,  which  rendered  the 
me  defective  and  nnsafe,  and  the  engineer 
aa  gnUty  of  negligence  In  causing  or  per- 
Itting  tlie  engine  to  be  jerked  forward  and 
en  backward.  All  these  matters — the  sud- 
91  Jerking  of  the  engflne,  and  the  worn,  allp- 
!i7,  and  sloping  condition  of  the  pilot  step, 
le  negligent  handling  of  the  engine,  and  the 
w  Joint  in  the  track — and  by  reason  of  one 
>  all  of  these  acts,  or  the  concorrlng  cause 
'  two  or  more  of  them,  the  appellee  was 
irown  off  the  pilot  and  Injured.  The  de- 
ndant  was  negligent  In  the  failure  to  for- 
8h  a  safe  track  and  engine,  and  In  the  fail- 
•e  of  the  engineer  to  handle  Its  engine  with 
■oper  care  as  atiove  set  forth.  The  appellee 
as  at  the  time  he  was  Injnred  in  the  per- 
»rmance  of  his  dntles  as  hrakeman,  and 
>t  gnilty  of  negligence,  and  did  not  assume 
le  risk  of  the  injury.  By  his  injury  he  sus- 
ilned  damages  in  the  amount  of  the  verdict 
Id  Judgment 

Opinion. 

The  seventh  paragraph  of  tbe  court's 
large  is  assigned  as  error.  This  paragraph 
(ads:  "If  you  find  and  believe  from  the  evl- 
>nce  on  the  occasion  when  plaintiff  was  in- 
ired  that  defendant's  roadbed  or  track  had 
hat  is  called  in  railroad  parlance  a  'low 
lint,'  which  rendered  the  track  or  roadbed 
}t  reasonably  safe  at  or  near  tbe  place 
here  plaintiff  was  injured ;  and  you  further 
>Iieve  from  the  evidence  that  the  defendant 
new  of  the  same,  or  by  the  exercise  of  ordi- 
iry  care  could  have  discovered  the  exlst- 
ice  of  said  low  Joint,  if  any,  a  sufficient 
•ngth  of  time  prior  to  plaintiff's  Injury  to 
ire  remedied  said  track  or  roadbed  at  said 
lace,  and  rendered  the  same  reasonably 
ife;  and  yon  further  believe  from  the  evi- 
nce that  defendant  failed  to  exercise  ordi- 
iry  care  in  discovering  said  low  Joint,  if 
ly,  in  Its  track  or  roadbed;  and  you  further 
slleve  from  the  evidence  that  the  failure  of 
le  defendant  to  exercise  ordinary  care,  if  It 
id,  and  thereby  discover  and  remedy  said 
>w  joint  was  an  act  of  negligence  on  the 
ftrt  of  the  defendant  and  was  the  cause  of 
lalntlff's  injury — you  will  return  a  verdict 
I  favor  of  the  plaintiff,  unless  you  find  for 
le  defendant  under  other  Instructions  given 
>ii."  It  is  contended  that  this  charge  is  er- 
>neous  In  that  it  in  substance  gives  appel- 
e  a  right  of  recovery,  If  the  Jury  should 
»lleve  from  the  evidence  that  there  was  a 
low  Joint"  which  rendered  the  track  or 
)adbed  not  reasonably  safe  at  or  near  the 
lace  where  appellee  was  Injured,  of  which 
w  Joint  appellant  had  knowledge,  or  by  the 
cerclse  of  ordinary  care  might  have  had 
nowiedge,  in  time  to  have  remedied  the 
ime  prior  to  the  accident,  regaMless  of 
hether  appellanf  s  knowledge  of  and  failure 
I  remedy  same  or  ita  want  of  knowledge  of 


the  same,  was  due  to  the  negligence  of  ap- 
pellee's fellow  servant  or  fellow  servants. 
There  was  testimony  that  it  was  the  duty  of 
the  section  men  to  look  after  and  keep  the 
track  in  repair.  It  was  the  duty  of  the  de- 
fendant to  furnish  the  plaintiff  a  reasonably 
safe  place  In  which  to  perform  his  work, 
which  embraced  the  duty  of  furnishing  a  rea- 
sonably safe  track,  and  to  use  ordinary  care 
to  keep  the  same  in  repair.  The  duty  being 
upon  the  railway  company  to  provide  a  safe 
tra(ic,  this  duty  could  not  be  delegated  by  it 
to  its  section  men,  so  as  to  relieve  the  com- 
pany from  the  consequences  resulting  from 
ita  failure  to  perform  Its  duty  in  these  re- 
spects. Railway  v.  George,  85  Tex.  155,  19 
S.  W.  1086;  Railway  v.  Marcelles,  69  Tez. 
837;  Railway  v.  James  (Tex.)  10  S.  W.  332; 
Railway  v.  O'Piel,  78  Tex.  489,  15  S.  W.  83. 
It  is  also  Insisted  tliat  this  paragraph  of 
the  ctiarge  directly  conflicts  with  special  char- 
ges Nob.  19  and  20  requested  by  defendant 
and  given  by  the  court  and  was  misleading  to 
the  Jury;  and  further  that  there  is  a  direct 
conflict  between  it  and  the  instruction  given 
by  the  court  to  the  Jury  in  answer  to  the 
question  propounded  in  writing  by  the  Jury 
after  they  had  retired  to  consider  of  their 
verdict  Special  charge  No.  19  is  as  follows: 
"In  this  case  yon  are  instructed  that  if  yon 
believe  from  the  evidence  there  was  a  defect 
in  the  track  which  caused  plaintiff's  injuries, 
and  that  such  defect  was  due  to  the  negli- 
gence of  the  section  foreman,  and  that  but 
for  such  negligence  plaintifTs  injuries  would 
not  have  been  received,  and  that  such  sec- 
tion foreman  was  a  fellow  servant  of  the 
plaintiff,  then  you  will  return  a  verdict  for 
the  defendant"  Special  charge  No.  20  is  as  ' 
follows:  "In  this  case  you  are  Instructed 
that  if  you  believe  from  the  evidence  that 
there  was  a  defect  In  the  tra<^  which  caused 
plaintiffs  injuries,  and  that  such  defect  was 
due  to  tbe  negligence  of  the  section  hands, 
and  that  but  for  such  negligence  plalntifTs 
injuriea  would  not  have  been  received,  and 
that  such  section  hands  were  fellow  serv- 
ants of  the  plaintiff,  then  you  will  return 
a  verdict  for  the  defendant"  After  the 
cause  had  been  submitted  to  the  Jury,  and 
they  had  retired  to  consider  of  their  verdict, 
the  Jury  propounded  to  the  court  in  writing 
the  following  question:  "To  the  CJourt: 
There  being  so  many  instructions  In  the 
charge  in  regard  to  tbe  fellow  servants  law, 
we,  the  jury,  wish  to  know  what  that  In- 
cludes, or  want  specific  instructions  as  to 
whether  section  men  and  roundhouse  men  are 
to  be  considered.  Jakte  Epstein,  Foreman." 
To  which  the  court  answered  as  follows: 
"The  Jury  are  instructed  in  answer  to  their 
question  that  it  Is  immaterial  whether  sec- 
tion men  androundhousemenare fellow  serv- 
ants with  each  other,  but  in  this  connection 
you  are  Instructed  that  section  men  are  fel- 
low servants  with  the  plaintiff."  To  this 
action  defendant  took  a  bill  of  exception. 
Paragraph  7  of  the  court's  charge  correctly 
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states  tbe  law  as  to  the  duty  of  the  rail- 
road company  In  reference  to  its  track,  but 
says  nothing  as  to  a  fellow  servant  Special 
charge  No.  19  Instructed  the  jury.  In  sub- 
stance, that  If  the  condition  of  the  track  was 
due  te  the  negligence  of  the  section  foreman, 
and  if  the  section  foreman  was  a  fellow 
servant  with  appellee,  the  railway  company 
would  not  be  liable.  Special  charge  No.  20 
Instructed  the  Jury  that  if  the  condition  of 
the  track  was  due  to  the  negligence  of  the 
section  hands,  and  if  they  were  fellow  serv- 
ants with  appellee,  then  to  return  a  verdict 
for  defendant  The  answer  of  the  court  to 
the  question  of  the  jury  as  to  whether  sec- 
tion men  and  roundhouse  men  were  fellow 
servants  only  stated  to  the  jury  that  sectlmi 
men  were  fellow  servants  and  that  round- 
bouse  men  were  not  fellow  servants  with 
appellee.  There  is  no  contradiction  In  these 
Instructions  which  could  have  misled  the 
.luiy.  Special  charges  Nos.  19  and  20  left  it 
to  the  jury  to  determine  whether  or  not  tbe 
section  foreman  and  his  men  were  fellow 
servants  with  appellee,  and  the  answer  of  the 
court  to  the  question  propounded  by  the  jury 
found  the  fact  as  a  matter  of  law  that  they 
were  fellow  servants  with  appellee.  This  In 
no  way  changed  the  instructions  given  in  the 
charge,  but  bad  the  effect  to  simplify  the 
findings  In  that  It  withdrew  tbe  issues  as  to 
whether  the  roundhouse  men  and  the  section 
foreman  and  his  men  were  fellow  servants 
with  appellee,  and  found  them,  as  matters  of 
law. 

Again,  It  is  contended  that  the  court's  an- 
swer to  the  question  propounded  by  the  Jury 
was  erroneous  In  that  the  court  thereby  in- 
structed the  Jury  that  roundhouse  men  were 
not  fellow  servants  of  appellee.  It  is  argued 
that  the  injuries  to  appellee  were  inflicted 
in  the  Indian  Territory,  In  which  territory 
tbe  common  law  as  construed  by  tbe  Supreme 
Court  of  Arkansas  is  in  force,  and  that  the 
courts  of  Arkansas  construe  roundhouse  men 
and  brakemen  operating  a  train  to  be  fellow 
servants.  There  was  no  evidence  whatever 
introduced  upon  the  trial  as  to  the  construc- 
tion of  the  common  law  by  the  courts  of 
Arkansas,  or  of  the  Indian  Territory,  ap- 
plicable to  the  facts  of  this  case.  We  take 
Judicial  cognizance  of  the  act  of  Congress, 
and  that  by  its  terms  the  common  law  as 
construed  by  the  Supreme  Court  of  Arkansas 
is  in  force  in  the  Indian  Territory.  While 
we  take  notice  of  the  act  of  Congress,  we 
cannot  in  the  absence  of  proof  take  cogni- 
zance of  the  construction  placed  on  the  com- 
mon law  by  the  Supreme  Court  of  Arkansas. 
Paa  E3x.  Co.  v.  Pitman,  30  Tex.  Civ.  App.  626, 
71  S.  W.  312 ;  Railway  v.  Thompson,  11  Tex. 
Civ.  App.  658,  33  S.  W.  723;  Qoddard  v.  Rea- 
gan, 8  Tex.  Civ.  App.  275,  28  S.  W.  352 ;  Rail- 
way V.  Cox,  145  U.  8.  606,  12  Sup.  Ct.  905,  36 
L.  Ei.  829.  In  the  absence  of  evidence  as  to 
how  the  Supreme  Court  of  Arkansas  con- 
strues the  common  law  applicable  to  the  facts 
Involved  in  a  case  like  this,  it  will  be  pre> 


sumed  that  It  receives  tbe  same  construction 
In  that  state  as  is  placed  upon  it  by  tbe 
courts  of  Texas.  Orosby  t.  Houston,  1  Tex. 
231 ;  Armendias  v.  Sema,  40  Tex.  299 ;  James 
V.  James,  81  Tex.  381;  16  S.  W.  1067;  Rail- 
way V.  Thompson,  supra ;  4th  Wig.  Ev.  (  2536. 
The  courts  of  Texas,  in  construing  the  com- 
mon-law doctrine  of  fellow  servants,  bold 
that  employes  charged  with  tbe  duty  of  keep- 
ing a  safe  place  to  work  and  safe  tools  and 
machinery  and  with  inspection  of  the  same 
are  vice  principals  of  the  master,  regardless 
of  the  rank  of  the  servant  to  whom  the  duty 
Is  intrusted.  Railway  v.  Marcelles,  supra ; 
Railway  v.  George,  supra.  Such  Is  also  the 
holding  of  the  Supreme  Court  of  tbe  United 
States.  Northern  Pac.  Ry.  Co.  y.  Herbert, 
116  U.  S.  647.  6  Sup.  Ct  590,  29  L.  Bd.  755 ; 
Union  Pac.  Ry.  v.  Daniels,  152  U.  S.  689, 
14  Sup.  Ct  756,  88  L.  Ed.  597;  Hough  v.  T. 
&  P.  Ry.  Co.,  100  U.  S.  218,  25  L.  Ed.  612.  It 
is  clear  under  tbe  decisions  of  this  state  that 
a  roundhouse  inspector,  whose  duty  it  is  to 
Inspect  the  pilot  of  the  engine,  is  not  a  fellow 
servant  of  a  brakeman  assisting  in  the  opera- 
tion of  trains.  Nor  do  we  think  that  tbe 
section  foreman  and  his  men,  whose  duty  it 
is  te  keep  the  track  in  safe  condition,  are  to 
be  considered  fellow  servants  of  a  brakeman. 
The  instruction  given  by  the  court  in  answer 
to  the  question  propounded  by  the  jury  that 
they  were,  while  error,  was  favorable  to  ap- 
pellant and  can  furnish  no  ground  for  re- 
versing the  judgment 

Complaint  is  made  of  the  court's  action 
In  refusing  to  give  to  the  jury  special  charges 
Nob.  2  and  12  requested  by  appellant  These 
charges  are  as  follows:  "(2)  If  you  believe 
from  the  evidence  that  there  was  a  defect  in 
the  track  of  defendant  commonly  known  as 
a  'low  joint'  at  the  point  where  plaintifF  was 
Injured,  find  that  the  same  caused  or  con- 
tributed to  plalntifTs  injury,  and  you  further 
believe  that  such  defect  was  caused  by  tbe 
negligence  of  tbe  section  hands  provided  by 
defendant  to  keep  said  track  In  repair,  you 
are  instructed  that  said  section  hands  and 
plalntift  were  fellow  servants  and  that  plain- 
tiff cannot  recover  on  account  of  such  defect ; 
and  if  you  so  find  that  there  was  such  de- 
fect, and  that  the  same  was  caused  by  the 
negligence  of  defendant's  section  hands,  you 
will  find  for  the  defendant"  "(12)  In  this 
case  you  are  Instructed  that  if  you  believe 
from  the  evidence  the  defendant  had  furnish- 
ed a  reasonably  safe  track  at  the  point  where 
plaintiff  was  injured,  and  section  bands  to 
keep  snch  track  in  proper  condition,  but  that 
said  section  hands  failed  to  do  so,  and  were 
negligent  in  so  falling,  and  permitted  a  low 
Joint  or  defective  place  in  said  track  which 
a  person  of  ordinary  care  would  c<Hislder 
dangerous  to  employes  passing  over  the  same 
as  plaintiff  was,  and  the  same  caused  plain- 
tiff's injuries,  uncontributed  to  by  negligence 
on  his  part,  and  that  the  defendant  had 
received  no  notice  of  such  defect  in  its  track 
in  time,  by  the  exercise  of  ordinary  care^  to 
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end  tbe  same,  or  that  the  defendant  did  not 
now,  or  by  the  exercise  of  ordinary  care 
ould  not  have  known  of  the  same  In  sncb 
me,  you  will  return  a  verdict  for  the  de- 
^ndant."  The  court  at  the  request  of  appel- 
nt  gave  Its  special  charge  No.  15  reading: 
[n  this  case  yon  are  Instructed  that  If  you 
illeve  from  tbe  evidence  that  defendant  had 
irnlshed  a  reasonably  safe  trade  at  the  point 
here  plaintiff  was  injured,  and  sectlcm  fore- 
an  to  keep  such  track  In  proper  condition, 
It  that  said  section  foreman  failed  to  do 
I,  and  was  negligent  In  so  falling  and  per- 
Itted  a  low  Joint  or  defective  place  In  said 
aok  which  a  person  of  ordinary  care  would 
mslder  dangerous  to  employes  passing  over 
le  same  as  the  plalntltr  was,  and  the  same 
lused  plalntlflTs  injuries  uneontrlbuted  to  by 
ly  negligence  on  his  part,  and  that  the  de- 
indant  had  received  no  notice  of  such  de- 
ct  In  its  track  in  time,  by  the  exercise  of  or- 
inary  care,  to  mend  the  same,  or  that  If  the 
ifendant  did  not  know,  or  by  the  exercise  of 
•dlnary  care  would  not  have  known,  of  the 
ime  In  such  time,  you  will  return  a  verdict 
ir  tbe  defendant"  Tills  special  charge,  in 
innectlon  with  the  court's  charge  and  spe- 
al  cliarges  10  and  20,  and  the  court's  an- 
ver  to  the  question  propounded  by  the  Jury, 
lade  it  plain  to  them  that  plaintiff  could 
)t  recover  for  any  act  of  the  section  fore- 
lan  or  the  section  men,  and  was  sufficient, 
Ithout  giving  special  charges  Noe.  2  and  12. 
here  was  no  error  In  refusing  them. 
By  the  fifth,  sixth,  seventh,  and  eighth 
ssignments,  error  is  assigned  to  the  court's 
rtlon  in  refusing  to  give  at  the  request  of 
ppellnnt  Its  special  requested  charges  Nos. 

4,  6,  and  17.  Special  charge  No.  3  is  as 
)llow8:  "In  this  case  you  are  instructed 
lat  if  you  believe  from  the  evidence  that 
le  defendant  furnished  a  reasonably  safe 
iglne  and  pilot,  and  furnished  Inspectors 
)  Inspect  such  engine  and  discover  and  re- 
ort  defects  in  the  same  so  that  they  might 
e  mended,  and  if  you  further  believe  that 
lere  was  a  defect  In  the  engine  upon  which 
lalntift  was  riding  at  the  time  of  bis  inju- 
ies,  and  that  such  defect  caused  him  to  fall 
lerefrom  and  be  Injured,  and  If  yon  further 
elleve  that  such  defects  bad  not  been  dls- 
jvered  and  reported  to  the  defendant,  or 
lat  the  defendant  did  not  know  of  the  same 
1  such  time  to  have  remedied  tbe  same  and 
revented  the  accident,  and  that  its  failure 
)  know  of  the  same  in  such  time  was  caus- 
1  by  the  negligence  of  such  Inspectors,  and 
!iat  but  for  this  negligence  plaintiff  would 
ot  have  been  injured,  then  you  are  Instruct- 
d  to  return  a  verdict  for  the  defendant." 
Sharges  4,  6,  and  17  are  along  the  same  line, 
t  is  Insisted  that  under  the  laws  of  tbe 
adlan  Territory  at  the  time  appellee  was 
ijured  an  engine  Inspector  of  appellant  was 

fellow  servant  with  a  brakeman  assisting 
a  (derating  one  of  Its  trains  as  was  appel- 
se.  "We  have  already  held  that  we  cannot 
Bke  Judicial  cognizance  of  the  laws  of  the 


Indian  Territory,  and  that  in  the  absence  or 
proof  we  will  presume  that  they  are  tbe 
same  as  the  laws  of  this  state.  One  upon 
whom  devolves  the  duty  of  Inspection  lu 
Texas  stands  in  place  of  the  master,  and 
the  negligence  of  such  Inspector  is  the  neg- 
ligence of  the  master.  We  must  presume 
that  tbe  construction  placed  upon  tbe  com- 
mon-low doctrine  of  fellow  servant  by  the 
Supreme  Court  of  Arkansas  \h  the  same  ns 
that  placed  upon  it  by  the  courts  of  Texas. 
Assignments  5,  6,  7,  and  8  point  out  no  re- 
versible error. 

The  ninth  assignment  assails  paragraph 
6  of  the  court's  charge,  which  reads  as  fol- 
lows: "Now,  bearing  In  mind  the  above  and 
foregoing  instruction,  if  you  find  and  be- 
lieve from  the  evidence  that  on  the  occasion 
when  plalntlfT  was  injured  that  the  staadlng 
place  on  the  pilot  of  the  locomotive  was 
slick  and  slippery  and  sloping  forward  and 
downward,  and  was  not  a  reasonably  sn[f> 
place  on  which  to  stand,  and  you  further 
believe  from  the  evidence  that  the  slippery 
and  sloping  condition  of  said  standing  place 
on  said  pilot  was  known  to  the  defendaitt, 
or  by  the  exercise  of  ordinary  care  conid 
have  been  known  to  the  defendant,  for  a 
sufUcient  length  of  time  prior  to  tbe  time 
when  plaintiff  was  Injured  to  have  enabled 
defendant  to  have  remedied  same,  and  you 
further  believe  from  the  eviflence  that  the 
defendant  failed  to  use  ordinary  care  to  dis- 
cover the  defective  condition  ot  tbe  stand- 
ing place  on  the  pilot  of  the  locomotive,  if 
it  was  defective,  and  remedy  the  same,  and 
that  the  failure  on  the  part  of  the  defenrt- 
ant  to  use  such  care  in  discovering  the  con- 
dition of  said  standing  place  and  correct  tbe 
same  was  an  act  of  negligence  on  tbe  part 
of  the  defendant,  as  the  word  'negligence' 
has  hereinbefore  been  defined,  and  you  fur- 
ther believe  from  tbe  evidence  that  the  fail- 
ure of  the  defendant  to  discover  and  remedy 
the  said  defect  in  said  stBtidlng  place,  if 
any,  on  the  pilot  of  the  locouiotive,  was  the 
cause  of  plaintiff  being  thrown  from  the 
locomotive,  or  the  cause  of  bis  falling  from 
the  locomotive  to  the  ground,  then  you  w[ll 
find  in  favor  of  the  plaintiff,  unless  you  find 
In  favor  of  the  defendant  under  other  in- 
stjructlons  given  you."  This  charge  an- 
nounced the  law  correctly  as  far  as  the  duty 
of  the  railway  company  is  concerned.  The 
charge  relating  to  the  duty  of  a  feitnw  serv- 
ant was  fully  covered,  and  explained  In  the 
special  charges  asked  by  apiiellnnt  and  giv- 
en by  the  court 

Error  Is  assigned  to  the  pi  vine  of  the 
eighth  paragraph  of  tbe  main  charge  reading 
as  follows:  "If  you  find  and  believe  frota 
tbe  evidence  that  on  the  occasion  wbon 
plaintiff  was  injured  that  H,  E.  Palmer,  the 
engineer  in  charge  of  defendant's  locomotin' 
at  the  time,  was  guilty  of  negligence  in  the 
mode  and  manner  in  which  he  bandied  said 
locomotive,  and  that  such  negligence  on  the 
part  of  the  engineer,  if  any,  concurred^  Itb 
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the  negligence  of  the  defendant  In  falling  to 
provide  a  proper  and  reasonably  safe  stand- 
Ing  place  on  the  pilot  of  the  locomotlye,  If 
you  find  from  the  evidence  it  did  so  fail,  or 
concurred  with  its  negligence  In  failing  to 
provide  'reasonably  safe  roadbed  and  track 
at  said  place,  if  you  find  from  the  evidence 
It  did  80  fail,  and  that  the  negligence  of  the 
engineer  as  aforesaid,  if  any,  caused  the 
plaintiff  to  fall  or  to  be  thrown  from  said 
locomotive  and  thereby  injure  him,  you  will 
find  for  the  plaintiff,  unless  you  find  for 
the  defendant  under  other  instructions  given 
you."  The  conrt  charged  the  Jury  that  the 
engineer  In  charge  of  the  train  was  a  fellow 
servant  with  appellee.  The  charge  com- 
plained of,  in  substance,  is  that  if  negligence 
of  the  engineer  concurring  with  the  negli- 
gence of  the  railroad  company  caused  the 
Injury,  then  the  Jury  could  find  for  plaintiff. 
This  diarge  announced  a  correct  proposition 
of  law.  It  is  clear  that  the  master  is  liable 
for  the  concurring  negligence  of  a  fellow 
servant  with  that  of  the  master.  Railway 
V.  McLaIn,  80  Tex.  85,  15  S.  W.  789;  Bail- 
way  V.  Bonatz  (Tex.  Civ.  App.)  48  8.  W. 
767;  Railway  v.  Warner  (Tex.  Civ.  App.) 
36  a  W.  118;  Railway  v.  Kelly  (JTet.  Civ. 
App.)  86  S.  W.  878;  Railway  v.  Maupin,  26 
Tex.  Civ.  App.  385,  63  S.  W.  346;  4  Tbomp. 
Neg.  S  4856. 

The  eleventh,  twelfth,  and  thirteenth  as- 
signments of  error  complain  of  the  admis- 
sion of  certain  testimony  of  the  witness 
Covey.  There  was  no  error  in  the  admission 
of  this  evidence,  and  these  assignments  are 
overruled.  The  remaining  assignments  have 
been  carefully  considered,  and  because  they 
fail  to  point  out  reversible  error  the  same 
are  overruled. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  affirmed. 


THOMPSON  v.  PLANTERS*  COMPRESS 
CO. 

(Conrt  of  Civil   Appeals  of  Texas.     Dec.   14, 
1907.) 

1.  Mabteb  and  Sbbvant— Injttbt  to  SKBVAira 

— OONTBIBUTOBT    NEGLIGENCE— EJVIDENOB. 

In  an  action  for  injuries  to  an  employ^ 
operating  a  gin  stand,  in  consequence  of  his 
hand  being  carried  into  the  saws,  evidence  held 
to  justify  a  finding  of  contributory  negligence. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §8  987-996.] 

2.  Same— AsscMFTiOR  of  Risk. 

An  employd  in  charge  of  a  gin  stand,  and 
required  to  watch  the  machinery,  iooic  out  for 
defects,  and  uncboke  the  same  on  it  becoming 
cholced  up  with  cotton  seed,  assumed  the  risk 
of  injury  resulting  to  him  in  consequence  of  his 
hand  l>eing  carried  into  the  saws  while  unchok- 
Ing  the  machinery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Master  and  Servant.  IS  652,  553.] 
8.  Same— Negligence— Evidence. 

In  an  action  for  injuries  to  an  employ^ 
operating  a  gin  stand,  evidence  held  to  justify  a 
finding  that  there  were  no  defects  in  the  machin- 
ery. 


4b  Tbiai.  — iNsnuoiioNs  — Ebbob  Ccseo  bt 

Otbeb  Instbuotions. 

Where  the  conrt  in  one  charge  applied  the 
law  to  the  facts,  and  pointed  out  specifically 
the  facts  on  which  contributory  negligence  could 
be  predicated,  error  in  a  charge  denning  contrib- 
utory negligence  was  cured. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  g§  703-718.] 

6.  Same. 

The  instructions  must  be  construed  as  a 
whole,  and  a  defect  in  one  paragraph  rendered 
harmless  by  another  paragraph  is  not  ground 
for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  gi  703-717.] 

6.  Masteb  and  Sebvant— Injubt  to  Sebvaht 
—Actions— Instbuctions. 

Where  an  employ^  based  his  claim  for  re- 
covery for  injuries  on  the  ground  of  defective 
machinery,  it  was  not  error  to  charge  that  as  a 
matter  of  law  be  could  not  recover,  if  he  knew 
at  the  time  that  the  machinery  was  defective 
and  dangerous. 

[Ed.  Note.— For  cases  In  pohit,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  t  1175.] 

7.  Sake. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy4  while  operating  a  roll  breast  to  a  gin  stand, 
the  evidence  showed  that  lugs  were  not  attached 
to  the  roll  breast,  but  were  placed  to  prevent 
the  roll  breast  dropping  dovm  in  its  operation, 
a  charge  which  connected  the  lugs  with  the  roll 
breast  was  not  misleading. 

8.  Samk— Assumption  or  Risk. 

An  instruction  in  an  action  for  injnrie* 
to  an  employe  which  confused  assumed  risk  and 
contributory  negligence  is  not  ground  for  re- 
versal, where  the  facts  preclude  a  recovery, 
whether  on  the  ground  of  assumed  risk  or  con- 
tributory negligence. 

9.  Same. 

Where,  In  an  action  for  injuries  to  an  em- 
ploye while  operating  a  roll  breast  to  a  gin 
stand,  the  evidence  showed  tliat  in  the  construc- 
tion of  the  roll  breast  the  lugs,  knuckles,  and 
castings  were  necessary  for  its  proper  operation, 
and  had  such  intimate  connection  with  it  as  to 
be  a  part  of  it,  a  charge  that  if  Oie  employ^ 
knew  that  the  roll  breast  was  defective,  he,  in 
attempting  "to  use  said  roll  breast,"  assumed 
the  risk,  was  not  misleading,  the  quoted  words 
embracing  all  parts  of  the  machinery. 

10.  Same. 

In  an  action  for  injuries  to  an  employ^, 
a  charge  directing  a  verdict  for  the  employ^  if 
he  did  not  know  that  the  machinery  was  defec- 
tive was  not  prejudicial  to  him,  thooeh  there 
were  two  defects  in  the  machinery  and  he  knew 
of  but  one,  for  if  either  defect  was  unknown 
a  recovery  was  authorized. 

11.  Apfeai/— Invited  Ebbob— Riobt  to  Com- 
plain. 

A  party  cannot  complain  of  an  error  In  an 
instruction  given  by  the  conrt  after  he  had  re- 
quested a  similar  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fS  3591-3610.] 

12.  Tbial— Instbuctions— Refusai,  to   Oivb 

IRSTBUOTIONS  COVEBED  BT  THOBE  OIVEN. 

It  is  not  error  to  refuse  a  requested  charge 
in  substance  embodied  in  the  main  charge. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  651-659.] 

Appeal  from  District  (3ourt,  Johnson  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Action  by  H.  R.  Thompson  against  the 
Planters'  Compress  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 
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A.  Stanford,  for  appellant.  Alexander 
'hompson,  for  appellee. 

AINET,  ax  H.  R.  Tb<Hnp8on  raed  de- 
lant.  aiipellee,  for  personal  Injuries,  in 
district  court  of  Johnson  county,  alleging 
t  plaintiff  was  injured  at  defendant's  gin 
the  city  of  Cleburne  while  operating  a 

breast  to  the  gin  stand;  that  his  In- 
es  were  due  to  the  negligence  of  defend- 
in  that  the  knuckles  attached  to  the  roll 
ist  and  the  grooves  into  which  they  fit 
e  badly  worn,  were  defective,  and  too 
le  and  wholly  un£t  for  use,  by  reason  of 
cb  plaintiff's  hand  was  caught  in  the 
s  of  the  gin  and  mutilated,  to  bis  damage 
Jie  sum  of  $2,000.  Defendant  answered 
ntiff's  petition  with  a  general  denial,  and 
ti  the  plea  that  at  the  time  and  place  in 
stlon  plaintiff  was  the  superior  represen- 
ve  of  this  defendant  in  the  immediate 
rge  of  said  machinery ;  that  he  was  f amil- 
with  same,  having  been  In  charge  of  it 
a  number  of  years ;  that  it  was  his  duty 
'oreman  to  take  notice  of  the  condition  of 

machinery  and  appliances,  and  if  the 
le  became  defective  or  out  of  repair  it  was 
duty  to  repair  the  same,  or  in  case  the 
lira  were  of  such  a  nature  that  be  as  fore- 
1  could  not  make,  it  was  his  duty  to  re- 
:  the  same  to  the  superintendent  Defend- 
specially  plead  that  plaintiff  assumed 
risks  Incident  to  the  handling  of  the  ma- 
tery  in  tbe  condition  in  which  it  was,  and 
t  such  injuries  as  he  received  were  caused 
tlmately  by  his  own  want  of  care  in  tbe 
and  operation  of  the  machinery.  A  trial 
>re  a  Jury  resulted  in  a  verdict  and  Judg- 
it  for  tbe  appellee,  from  which  an  appeal 

taken. 

omplaint  is  made  that  the  verdict  is  con- 
7  to  the  evidenoe,  because  the  defects  in 

gin  stand,  which  were  the  proximate 
se  of  tbe  Injury,  were  unknown  to  plaln- 
and  were  not  open  and  patent  to  observa- 
i.  The  evidence  shows:  That  defend- 
's  gin  plant  has  four  gin  stands.  That 
1  were  what  was  known  as  tbe  "Munger 
stands."  That  each  gin  stand  was  about 
eet  long,  and  each  stand  bad  what  was 
<wn  as  a  "buller  board"  in  front,  which 
I  a  plank  or  board  about  4  feet  long  and 
ut  18  Inches  wide.  This  board  was  plao- 
in  an  upright  position.  The  roll  breast 
I  about  4  feet  long  and  was  semicircular 
Form,  and  on  the  ends  of  tbe  roll  breast 
e  castings  that  were  all  tbe  way  around 

circular  end  of  said  roll  breast  and  ex- 
led  about  6  Inches  above  the  upper  edge 
said  roll  breast,  and  at  the  end  of  tbe 
tings  on  each  end  of  tbe  roll  breast,  there 
9  a  knudile  attached  to  tbe  upper  end  of 
h  of  said  castings  tbe  size  of  a  man's  fln- 

and  extending  off  from  said  casting  at 
It  angles,  and  these  knuckles  fit  in 
oves  that  were  cut  In  the  edges  of  the 
is  of  the  gin  stand,  and  said  roll  breast 
9  supported   or   bung   by   said  knuddes 


which  fit  in  tbe  grooves,  and  when  said  roll 
breast  was  in  position  It  would  stand  or  hang 
In  almost  an  upright  position.  When  tbe 
roll  breast  was  in  place,  there  was  a  space 
of  about  5  inches  between  tbe  huller  board 
and  the  roll  breast,  and  it  was  about  18  inch- 
es from  tbe  top  of  the  buller  boar(X  to  the 
lower  edge  of  the  roll  breast  About  4  Inches 
from  the  lower  edge  of  the  roll  breast  and 
near  each  end  was  a  handhold.  Back  of  tbe 
roll  breast  and  some  4  or  6  Inches  back  frMn 
the  roll  breast  were  the  gin  saws.  Under 
tbe  roll  breast  at  each  end,  and  some  4  inches 
above  the  lower  edge  of  it  was  what  was 
known  as  the  "lugs."  These  lugs  were  pro- 
jections from  thjs  smooth  surfaces  on  each 
side  of  the  gin  stand,  and  put  there  to  hold 
up  the  roll  breast  and  to  keep  it  from  falling 
down  on  the  gin  saws.  h>ach  end  of  the  5- 
Inch  space  between  the  buller  board  and  roll 
breast  was  dosed  up.  The  two  sides  of  the 
gin  stand  were  surfaces  that  fit  up  anugly  to 
the  ends  of  the  roll  breast  Just  giving  it  room 
enough  to  work  back  and  forth.  Tbe  knuck- 
les at  tbe  end  of  the  castings  on  tbe  end  of 
tbe  roll  breast  and  the  grooves  into  which 
they  fit  were  in  plain  view ;  but  when  the  roll 
breast  was  in  position  tbe  castings  could  not 
be  seen,  except  that  part  extending  above 
tbe  roll  breast  and  the  lugs  could  not  be  seen 
at  all,  except  when  the  roll  breast  was  re- 
moved. It  was  plaintiff's  duty  to  watch  the 
gin  stands  and  see  that  they  were  receiving 
and  ginning  the  cotton  properly,  to  keep  tbem° 
oiled,  and  In  case  the  gin  stands  got  choked 
up  to  unchoke  them,  and  he  would  do  this  by 
putting  his  bands  down  between  the  buller 
board  and  the  roll  breast  and  take  hold  of 
the  handhold  on  the  lower  edge  of  the  roll 
breast  and  move  the  roll  breast  back  and 
forth  and  cause  the  seed  to  fall  out  The 
company  had  Inspectors  who  came  around  oc- 
casionally and  inspected  tbe  machinery  and 
repaired  anything  that  needed  repairing. 
Sometimes  they  would  come  around  once  a 
month,  and  sometimes  not  more  than  two  or 
three  times  during  the  ginning  season.  Dur- 
ing the  summer  of  1005,  and  before  the  gin 
started  up  about  September  1,  1905,  the  com- 
pany's inspector  came  here  and  remained 
about  10  days  inspecting  and  repairing  the 
gin  machinery.  They  were  supposed  to  have 
given  the  entire  gin  plant  a  thorough  Inspec- 
tion and  general  overhauling,  and  to  have  re- 
paired everything  that  needed  repairing. 

H.  R.  Thompson  testified  on  direct  examina- 
tion as  follows ;  "We  began  tbe  operation  of 
the  plant  about  Ist  of  September,  1005,  and 
on  tbe  21st  of  September,  1905,  tbe  gin  stand 
next  to  the  press  became  choked  up  with 
cotton  seed.  I  put  my  left  band  down  be- 
tween tbe  huller  board  and  roll  breast  and 
took  hold  of  the  handhold  and  began  moving 
it  back  and  forth  to  make  the  seed  fall  out 
when  the  knuckles  at  tbe  upper  «ad  of  the 
castings  flew  out  of  the  grooves  and  caused 
the  roll  breast  to  roll  back  on  my  arm,  and 
the  lower  part  of  the  roll  breast  passed  tbe 
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lugs  tbat  were  designed  to  bold  It  up  off  the 
saws  and  caused  my  hand  to  be  carried 
right  In  on  the  saws.  The  cause  of  my  band 
coming  in  contact  with  the  saws  was  the  roll 
breast  passed  the  lugs.  My  hand  could  not 
have  been  caught  on  the  saws  If  the  lugs  had 
been  long^enougb  to  hold  the  roll  breast  up  off 
the  saws,  but  the  lugs  were  defective  In  that 
they  were  so  worn  off  that  they  were  too 
short  and  allowed  the  roll  breast  to  pass 
them.  At  the  time  I  was  injured  I  was  try- 
ing to  unchoke  the  gin  stand  in  the  same  way 
I  had  always  done  It  before.  In  fact,  I  was 
doing  It  in  tbe  only  way  it  could  be  done. 
I  could  not  use  both  hands  without  talking  off 
tbe  hnller  board.  Three  of  my  fingers  were 
cut  off,  and  the  front  finger  so  mangled  as  to 
make  It  stiff.  I  have  never  known  of  the  roll 
breast  passing  the  lug  before.  I  did  not  know 
that  the  lugs  were  defective.  Did  not  know 
they  were  worn  off  and  too  short.  Did  not 
know  tbat  said  machinery  was  In  any  way  de- 
fective, and  I  was  acting  In  a  careful  and 
prudoit  way,  and  was  doing  the  work  Just 
like  I  have  always  done  It  before,  and  the 
only  way  I  could  do  it"  On  cross-examina- 
tion be  testified  as  follows:  "I  have  had 
about  12  years'  ezx)erience  running  gin  stands. 
At  the  time  of  this  Injury  I  had  been  oper- 
ating the  gin  stand  for  the  past  three  seasons. 
During  this  time  I  had  charge  of  the  four  gin 
stands  of  the  defendant  The  defendant  had 
six  or  seven  men  employed  in  its  plant  at 
Cleburne.  Mr.  Ready  was  the  superintendent 
He  came  to  Cleburne,  I  think,  about  the  Stb  of 
August,  as  well  as  I  remember.  He  took 
charge,  and  employed  me  to  continue  on  here. 
I  don't  think  he  had  been  here  previous  to 
that  time.  As  manager  he  had  entire  charge 
here,  looked  after  the  office  work,  made  his 
office  in  the  little  frame  building  on  the 
ground.  These  gin  stands  were  on  the  second 
fioor.  He  would  come  up  here  once  in  a 
while.  I  don't  remember  his  missing  a  day. 
I  suppose  I  know  as  much  about  the  gin 
stands  as  he  did.  We  had  an  engineer  and 
fireman  and  two  suctions  feeders.  I  had 
been  cleaning  out  the  gin  stands  about  three 
weeks,  as  well  as  I  remember,  at  tbe  time  of 
tbe  Injury,  that  season.  This  diagram  that 
yon  present  to  me  correctly  shows  the  appear- 
ance of  the  gin  stands  with  the  huller  board 
and  roll  breast  off.  I  don't  remember  how 
many  times  I  had  the  breast  off  that  season, 
from  tbe  beginning  up  to  the  time  I  was  hurt 
I  have  not  any  idea,  and  could  not  give  an 
estimate.  I  do  not  know  whether  I  had  it  off 
a  dozen  times  or  not  I  could  not  say.  I  do 
not  know  whether  I  bad  it  off  at  all  or  not. 
Yes;  I  have  had  it  off  during  the  time  I 
worked  there,  but  I  cannot  say  I  had  It  off  a 
dozen  times  during  that  season.  I  do  not 
know  whether  I  had  it  off  at  all,  or  not,  dur- 
ing that  season,  isometimes  a  wad  would 
collect  in  between  the  ribs,  and  I  would  have 
to  take  them  off  and  get  the  wad  out.  A  roan 
will  have  to  take  them  off  once  In  a  while  to 


remove  these  wads.  I  was  attempting  to  op- 
erate the  inside  breast  at  the  time  I  was  hurt 
It  rests  on  a  socket,  or  rather  on  Ings  on  the 
ends.  It  is  hung  on  knuckles,  attached  to  the 
end  of  the  roll  breast  There  are  handholds 
on  tbe  kAI  breast  They  are  about  four 
inches  from  the  bottom  of  the  breast  I 
don't  see  how  a  man  could  use  both  bands  in 
that  close  place.  I  never  could.  I  think  I 
have  tried  it  I  had  my  band  in  the  handhold 
when  it  was  caught  Tbe  breast  turned  over, 
and  tbe  bottom  went  in  and  caught  my  band. 
I  did  hot  have  hold  of  the  lower  edge  of  the 
breast  at  the  time  I  was  caught  but  had 
bold  of  the  handhold.  I  knew  Mr.  Lawson, 
the  traveling  Inspector,  did  not  live  there, 
but  I  was  expecting  that  he  would  be  back 
during  tbe  season.  I  never  saw  him  from 
the  time  I  commenced  work  up  to  the  time 
I  was  hurt  There  was  no  one  there  at  the 
time  to  find  defects  except  myself.  My 
knowledge  as  to  the  construction  of  tbe  gin 
stand  depends  upon  what  I  knew  at  the  time. 
I  have  had  no  additional  experience  or  ob- 
servation. I  don't  believe  I  knew  any  one  In 
Cleburne  tbat  knew  as  much  about  tbat  gin 
stand  as  myself  at  that  time.  I  am  not  satis- 
fied that  uny  one  in  Cleburne  knew  as  much 
about  It  as  myself.  I  don't  know  who  all  was 
here.  I  never  had  any  trouble  with  this  gin 
stand  before  in  taking  the  breast  off  and  in 
uncboking  It  The  condition  was  such  If  a 
man  was  looking  for  it  he  would  find  it  I 
did  not  know  what  time  Mr.  Lawson  was 
coming.  He  sometimes  came  when  he  was 
not  called.  I  don't  know  that  with  my  knowl- 
edge In  the  operation  of  that  gin  I  would  have 
acquired  more  Information  about  it  than  one 
coming  in  casually  inspecting  It  I  don't  sup- 
pose I  am  an  expert  glnner.  The  saws  struck 
the  lower  edge  of  the  breast  and  cut  It  up 
some.  I  don't  know  that  it  is  a  fact  that 
when  you  take  bold  of  the  ends  of  the  breast 
and  shake  it  that  It  has  a  tendency  to  throw 
tbe  knuckles  out  of  socket  I  have  done  that 
many  times  the  same  way.  I  am  working 
at  the  Santa  V6  shops  now  for  $1.70  a  day, 
10  hours'  work.  You  commaice  at  a  certain 
place  there  and  work  up.  That  work  ex- 
tends all  through  tbe  year.  My  employmoit 
with  defendant  was  Just  through  tbe  ginning 
season.  I  am  bonus  timekeeper  with  tbe 
Santa  F^.    My  right  hand  was  not  hurt" 

Y.  S.  Ready  testified  as  follows:  "My 
name  is  Y.  S.  Beady.  I  am  enperlntendent 
of  a  gin  plant  at  Lewisville,  Tex.,  but  am 
not  in  the  employment  of  defendant  At  the 
time  plaintiff  was  Injured  I  was  superintend- 
ent of  defendant's  gin  plant  at  Cleburne,  Tex., 
and  first  took  charge  there  In  August  of  that 
year.  I  employed  plaintiff  as  glnner  for  that 
season.  It  was  plaintiff's  duty  to  run  the. gin 
stands,  to  look  after  the  gin  stands,  keep 
them  oiled,  keep  them  unchoked,  to  see  that 
they  were  ginning  the  cotton  properly,  to  look 
out  for  any  defects  that  would  prevent  the 
gin  stands  from  properly  ginning  the  cotton, 
and  to  repair  any  defects  that  he  might  dis- 
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'er.  If  he  could,  and  if  be  could  not,  then 
report  to  me.  He  was  In  a  better  poeltloa 
in  any  of  tbe'  other  employ^  about  the  gin 
nt  at  the  time  he  waa  injured  to  know 
[at  waa  the  true  condition  of  the  gin 
nds.  The  company  had  no  inspectors  here 
the  time  plalntill  was  hurt.  The  inspect- 
had  hot  been  here  since  some  time  in  the 
nmer,  I  thlnlc  about  June,  previous  to  the 
le  plaintiff  was  hurt,  about  September 
It  We  started  up  that  season  atwut  Sep- 
aber  1st.  Plaintiff  was  present  at  the 
le  we  started  np,  and  I  suppose  he  saw 
[V  the  machinery  started  off.  I  was  in 
!  olBce  at  the  time  plalntlft  was  hurt,  and 
•  first  I  knew  of  It  was  when  he  came  to 
;  office  with  hlB  fingers  mangled.  There 
re  no  repairs  made  on  the  gin  stand  that 
rt  plaintiff  during  that  season.  We  run 
I  stand  the  remainder  of  that  season  wltb- 
;  any  repairs  l>eing  made.  I  run  it  my- 
f  a  part  of  the  time.  I  tried  the  roil  breast 
'eral  times  afterwards  to  see  If  It  would 
IS  the  lugs,  and  I  found  it  would  not  The 
t>  handholds  at  the  bottom  of  the  roll 
!aBt  are  put  there  for  the  purpose  of  taking 
d  of  to  move  the  roll  breast  up  and  down 
mnke  the  seed  fall  out  The  proper  way 
unchoke  it  is  to  take  bold  of  both  hand- 
da  to  move  it  up  and  down.  I  took  the 
1  breast  off  several  times  while  I  run  It 
th  the  breast  off,  the  lugs  are  plainly  to 
seen.  The  Icnuckles  and  grooves  were 
•n,  and  If  they  were  worn,  such  condition 
s  plainly  to  be  seen;  but  I  had  no  trouble 
th  the  breast  whatever.  If  you  take  hold 
only  one  handhold,  It  has  a  tendency  to 
k  the  breast,  like  pulling  the  drawer  of  a 
isaer  by  one  hold  thereof." 
Fohn  L.  Chaae  teatified,  in  subatance,  that 
waa  a  gin  repairer,  repaired  the  gin  men- 
ned  in  June,  1905,  and  left  it  in  flrst-clasa 
iditlon,  did  not  Inspect  the  gin  in  Septem- 
:,  1905,  nor  until  the  spring  of  1906,  did 
t  live  in  Cleburne  at  that  time.  Under  the 
'egolng  facts  the  jury  were  Justified  In  ren- 
ring  a  verdict  for  the  defendant.  They 
re  warranted  in  finding  that  plaintiff  was 
;ligent  in  handling  the  roll  breast  which 
itnbuted  to  his  Injnry.  He  had  charge  of 
!  gin,  and  it  waa  hia  duty  to  look  out  for 
fects,  and  he  assumed  the  risks  of  being 
ured  in  the  manner  he  waa.  The  testlmo- 
confllcta  aa  to  the  exiatence  of  any  defect, 
t  it  was  sufficient  for  the  jury  to  find  that 
ae  existed. 

rhe  court,  in  defining  contributory  negll- 
ice,  charge  the  Jury  as  follows:  "Con- 
butory  negligence,  aa  used  in  this  charge, 
ana  that  where  the  plaintiff  docs  some  neg- 
ent  act  or  omits  to  perform  some  act  co- 
eratlng  with  some  negligent  act  or  omis- 
•n  on  the  part  of  the  defendant,  contributes 
and  Is  the  proximate  cause  of  the  injury." 
lis  charge  la  assigned  aa  error.  In  the  case 
Selman  v.  Railway  Co.  (Tex.  Civ.  App.) 
1  S.  W.  1030,  we  held  such  a  charge  error 
d  reversed  the  case.    While  the  charge  in 


this  case  ia  error,  yet,  In  view  of  another 
paragraph  of  the  court's  charge,  it  becomes 
harmless. 

The  eighth  paragraph  of  the  court's  charge 
reads:  "On  contributory  neglige  ace,  you  are 
Instructed  that  It  wua  the  duty  of  the  plalu- 
tl!t  during  the  time  Le  was  In  the  employ- 
ment of  the  defendant  company  to  use  such 
care  and  prudence  as  a  reasonably  prudent 
person  would  have  exercised  under  the  same 
clrcutnstnnces  to  prevent  any  injury  to  Mm- 
aelf,  and  as  to  what  ordinary  care  was  under 
the  circMmstonces  is  for  you  to  determine, 
taking  into  eousideratlon  all  the  facts  ant! 
Circumstances  surrounding  and  known  to  the 
plaintiff  at  the  time  of  hia  alleged  Injury. 
You  are  Instructed  that  if  the  plaintiff  knew 
that  eaid  roll  breast  of  the  said  gin  stand, 
OB  to  said  lugs  and  as  to  the  cast  Iron  on  the 
end  of  the  same,  were  so  worn  as  to  make 
them  defective  and  dangerous  at  the  time  lie 
undertook  to  use  the  same,  then  In  law  he  Is 
giiilty  of  contributory  negligence  and  cannot 
re<:"over;  and  If  the  plaintiff  in  using  said 
roll  breast  did  so  in  a  negligent  raauner,  and 
by  the  way  in  which  he  used  the  same  the 
accident  was  caused,  then  in  that  event  tho 
plaintiff  would  be  guilty  of  contributory  neg- 
ligeace  and  could  not  recover,  and  If  you  so 
find,  your  verdict  Should  be  for  the  defend- 
ant" This  paragraph  of  the  charge  apiplled 
the  law  to  the  facts,  and  pointed  out  to  the 
Jury  spec  I  flea  I  ly  the  facts,  if  found  true,  up- 
on which  they  could  And  plaintiff  guilty  of 
contributory  negligence.  So  the  definition  of 
contributory  negligence  being  an  abstract 
proposition,  though  incorrect  'was  not  calcu- 
lated to  Influence  the  Jury,  where,  as  in  this 
case,  tUelr  minds  were  directed  by  the  court 
to  the  specific  facts  that  would  constitute  con- 
tributory negligence.  The  court's  charge 
must  be  construed  as  a  whole,  and  defects  In 
one  t>arijgraph  that  by  another  paragraph  are 
rendered  harmless,  wlH  not  be  cause  for  re- 
versal. Railway  Co.  v.  Carter  (Tex.  Civ. 
App.)  71  S.  W.  73;  Kallway  Co.  v.  Scott  80 
Tex.  Civ.  App.  496,  71  S.  W.  26.  But  the  ap- 
pellant Insists  that  the  eighth  paragraph  of 
the  court's  charga  aa  above  quoted  is  er- 
ror, and  presents  the  following  propositions: 
"Tliat  It  Instructs  that  plaintiff  would  be 
gwilty  of  contributory  negligence  as  matter  of 
law.  If  he  used  the  roll  breast  knowing  that 
the  lugs  and  castings  were  so  worn  as  to  be 
defective  and  dangerous.  (2)  Said  parngraph 
of  (he  court's  c barge  la  erroneous  in  that  it 
confuses  and  confounds  the  lugs  with  the  roll 
breast  when  the  lugs  are  no  part  of  the  roll 
breast  and  In  no  way  connected  with  It  (3) 
Siiid  paragraph  of  the  court's  charge  IB  er- 
roneous In  that  it  confuses  the  doctrine  of  as- 
sutDed  risk  and  contributory  negllRence."  Aa 
to  the  first  proposition — the  plaintiff  basing 
his  cliiiiu  for  a  recovery  on  the  ground  of  de- 
fective  machinery — It  was  not  error  for  the 
court  t(»  tell  the  jury  that  as  a  matter  of  law 
he  could  not  recover  If  he  knew  at  the  time 
that  It  was  defective   and  dangerous,     f2) 
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There  could  be  no  confusion  In  the  use  of  the 
words,  "roll  breast"  and  "lugs,"  as  used.  It 
Is  true  the  lugs  were  not  attached  to  the  roll 
breast,  but  were  placed  to  prevent  the  roll 
breast  dropping  down  In  Its  operation,  and  In 
that  sense  are  so  connected  that  as  used  by 
the  court  could  not  have  been  misleading  to 
the  Jury.  (3)  The  confusing  of  the  doctrine 
of  assumed  risk  and  contributory  negligence 
could  not  have  misled  the  Jury.  If  the  facts 
existed,  whether  constituting  assumed  risk 
or  contributory  negligence,  the  plaintiff  could 
not  recover,  and  the  use  of  one  for  the  other 
should  not  cause  a  reversal.  Horton  v.  Pack- 
ing Co.,  33  Tex.  Civ.  App.  150,  76  8.  W.  211. 

The  third  assignment  of  error  presented  is 
as  follows:  "If  you  find  from  the  evidence 
that  the  plaintiff  at  the  time  of  his  Injury 
knew  that  the  said  roll  breast  to  the  said 
gin  stand  was  at  that  time  defective  and 
dangerous,  or  If  he  must  necessarily  have 
known  such  fact  In  the  ordinary  discharge 
of  his  duties,  then  in  such  case  the  plaintiff, 
in  attempting  to  use  said  roll  breast  to  the 
said  gin  stand,  with  such  knowledge,  would 
in  law  assume  the  risk  of  being  Injured  there- 
by, and  in  that  event  your  verdict  should  be 
for  the  defendant  company.  On  the  other 
hand,  if  you  find  that  the  plaintiff  at  said 
time  d(d  not  know  of  said  defect.  If  you  have 
foun4  that  the  same  was  defective,  or  that 
In  the  ordinary  discharge  of  his  duties  be  did 
not  necessarily  acquire  such  knowledge,  then 
In  that  event  you  should  find  for  the  plain- 
tiff on  the  issue  of  assumed  risk."  The  prop- 
osition is,  where  there  are  two  or  more  de- 
fects in  machinery,  and  the  servant  knows  of 
one,  but  does  not  know  of  the  others,  he  does 
not  assume  the  risk  of  being  Injured  by  rea- 
son of  the  unknown  defects.  The  evidence, 
we  think,  shows  that  in  the  construction  of 
the  roll  breast  the  lugs,  knuckles,  and  cast- 
ings were  all  necessary  for  Its  proper  opera- 
tion, and  had  such  intimate  connection  with 
It  as  to  be  considered  a  part  of  It.  The 
words  "use  of  said  roil  breast"  in  the  charge 
embraced  all  the  parts,  and  therefore  the  Ju- 
ry were  not  misled.  Besides,  the  charge  is 
as  favorable  to  plaintiff  as  to  defendant,  for 
it  tells  the  Jury  to  find  for  plaintiff  on  this 
issue  if  he  did  not  know  of  the  defect  So, 
according  to  plaintiff's  contention.  If  either 
defect  was  unknown  the  plaintiff  could  re- 
cover. 

The  complaint  Is  that  the  court  erred  In  its 
charge  where  in  effect,  the  burden  was  placed 
on  plaintiff  to  show  that  he  was  not  guilty 
of  contributory  negligence  and  did  not  assume 
the  risk  before  he  could  recover.  The  plain- 
tiff cannot  avail  himself  of  this  error,  be- 
cause he  requested  a  charge  involving  the 
same  language,  and  therefore  It  Is  Invited  er- 
ror, the  record  falling  to  show  that  said  spe- 
cial charge  was  requested  aftier  the  court  had 
given  its  charge.  Ballway  Co.  v.  Seln,  89 
Tex.  63,  83  S.  W.  216,  55a  There  was  no  er- 
ror In  the  court .  refusing  speciol  charge  No. 
1  requested,  because  the  court  had  embodied 


it  In  substance  in  the  main  charge.     The 
court  did  not  err  In  charging  upon  assumed 
risk,  as  complained  of. 
The  Judgment  is  affirmed. 


BIPT  «t  al.  V.  BEDWATBB  I/UMBEB  OO. 
«t  al. 

(Conrt  of  Civil  Appeals  of  Texas.    De&  21. 
1907.) 

1.  Appbai^Rkcobd— Tim  fob  Tbarbuission 
AND  Fiuno. 

Joint  receivers  for  two  corporations  were 
appointed  April  18,  1907.  On  May  21,  1907, 
one  of  the  receivers  having  resigned,  the  court 
entered  an  order  appointing  the  other  sole  re- 
ceiver. Creditors  gave  notice  of  appeal,  and  with- 
in 20  days  from  May  21,  1907,  filed  a  transcript 
in  the  Court  of  Civu  Appeals.  A  motion  to  dis- 
miss the  appeal  was  made  on  the  gronnd  that 
the  transcript  was  not  filed  within  20  days  fUCter 
the  appointment  of  the  receivers.  Held,  that  the 
order  appointing  a  receiver  was  properly  brouaht 
up  for  review,  the  order  of  May  21,  1907,  bemg 
the  one  to  which  the  sole  receiver  must  look  for 
his  authority  to  act. 

2.  RkcEIVEBS— ACTIOKS-^xntlBDICnON. 

Where  a  petition  for  a  receiver  for  a  cor- 
poration, whose  principal  place  of  bosiness  Is  in 
another  countv,  alleged  that  the  note  upon  which 
the  sait  was  mstitated  was,  by  its  terms,  paya- 
ble in  the  county  in  which  the  suit  was  brou^t. 
it  ^ve  the  district  court  of  the  latter  county 
Jarisdiction  of  the  subject-matter,  and  to  appoint 
a  receiver,  such  receiver  being  ancillary  to  the 
main  action. 
8.  Same— Waivkb  or  OB,rEcrnoRS. 

In  an  action  for  the  appointment  of  a  re- 
ceiver for  a  corporation  whose  principal  place 
of  business  is  in  another  county,  the  waiver  of 
issuance  of  service  and  the  appearance  in  the 
case  by  its  officers  and  directois  constitute  a 
waiver  of  the  conporation's  right  to  have  a  re- 
ceiver appointed  for  its  property  in  the  connty 
where  its  principal  office  was  located. 

4.  Samb— Pbocrss  and  Appeararck. 

Joint  receivers  for  a  corporation  were  ap- 
pointed without  notice,  and  thereafter  its  direct- 
ors entered  an  appearance,  after  which  the  court 
made  a  second  order  appointing  one  of  the  Joint 
receivers  sole  receiver.  Held,  that  snch  appear- 
ance before  the  second  order  cured  any  error  in 
the  appointment  without  notice: 

6.  AppEAi,— Review— Questions  BbouohtUp. 
Where  two  suits  by  separate  creditors 
against  two  corporations  were  consolidated,  and 
Joint  receivers  were  appointed  on  an  appeal  by 
a  creditor  of  one  of  the  corporations  from  the 
appointment  of  the  receiver,  the  propriety  of  the 
consolidation  will  not  be  considered. 

6.  Rbceivxbs  —  Application  —  Noticb  — 
Waiveb  bt  Appeabance. 

In  proceedings  for  the  appointment  of  a  re- 
ceiver, the  notice  mentioned,  unless  otherwise 
specified,  applies  only  to  defendant,  and  an  ap- 
pearance by  defendant  without  objection  to  the 
appointment  is  conclusive  as  to  creditors,  un- 
less there  is  collusion  or  fraud  in  the  appearance. 

7.  Same  —  Appointment  —  Gbounds  —  Pbes- 
KBVATioN  or  Pbofebtt. 

A  petition  for  the  appointment  of  a  re- 
ceiver of  a  lumber  manufacturing  corporation 
alleged  that  substantially  all  its  property  was 
either  mortgaged  or  pledged  to  creditors  who 
were  threatening  foreclosure,  and  that  there  was 
a  large  unsecured  debt,  that  Judgments  had  been 
recovered  against  it  on  which  execution  sales 
were  threatened,  tliat  taxes  on  its  property  were 
In  default,  that  the  company's  sawmill  had  been 
so  damaged  by  fire  that  it  had  to  shut  down, 
and  that  there  was  neither  monar  nor  credit  to 
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!  repaira,  that  the  care  of  live  stock  and  lom 
a  heavy  expense,  that  the  plant  was  de- 
rating and  was  aninsured  against  fire  for 
:  of  means.    Held,  that  the  petition  showed 

tlie  company  was  in  ereat  danger  of  in- 
ncy,  though  it  admitted  that  the  full  valae 
le  assets,  if  realized,  would  cover  all  liabil- 

and  warranted  the  appointment  of  a  re- 
ft 

d.  Note.— For  cases  in  point,  tee  Cent  Dig. 
42,  Receivers,  H  24-28.] 

3BPORATION8  — REOEIVKBS— GBOTTHDB  TOB 
•POINTMBNT. 

Under  Rev.  St.  1895.  art  1465,  which  pro- 
I  that  a  receiver  may  be  appointed  for  a 
>ration  which  has  forfeited  its  corporate 
s,  the  conrt  was  warranted  in  placing  in  a 
ver's  hands  the  property  of  a  cori>oration 
h  had  failed  to  pay  its  franchise  tax. 
ECE1VEB8 — Property  Vkstino  in  Rbceiv- 

i    IN    GkNBRAI.. 

Plaintiff  obtained  Judgment  against  a  cor- 
tion  establishing  a  lien  on  and  ordering  the 
of  certain  of  its  property,  but  the  order  of 
was  not  issued  until  about  18  months  there- 
,  during  which  time  the  property  remained 
le  possession  of  the  corporation.  The  value 
e  property  exceeded  the  amount  of  the  judg- 
.  Held,  in  an  action  for  a  receiver  for 
coriwration  begun  on  the  date  the  order  of 
was  issned.  that  it  was  proper  to  include 

property  in  the  receivership  granted. 
Ibot  J.,  dissenting  in  part 
tpeal  from  District  C!oiirt,  Dallas  County ; 
.  Muse,  Judge. 

;tlon  by  Mrs.  Minnie  Mork  against  the 
ivater    Lumber    Company,    consolidated 

an  action  by  V.  B.  Burton  against  the 
lieast  Texas  Railway  Company,  both 
I  being  brought  for  the  benefit  of  all 
iters  who  wish  to  join.  From  an  Inter- 
tory  order  appointing  a  receiver  for  both 
orations,  J.  W.  BIpy  and  others,  inter- 
na creditors  of  the  Redwater  Lumber 
pany,  appeal.    Affirmed. 

B.  Templeton  and  Chilton  ft  Chilton,  for 
Hants.  Cookrell  ft  Orfty,  Todd  &  Hurley, 
R.  W.  Rodgers,  for  appellees. 

I.INBY,  C.  3.  This  is  an  appeal  from  an 
■locutory  order  appointing  a  receiver.  On 
1  13,  1907,  Mrs.  Minnie  Mork  filed  suit  in 
district  court  of  Dallas  county  against 
Redwater  Lumber  Company,  a  private 
Dratlon,  of  Bowie  county,  to  recover  on  a 
lissory  note  for  $7,500,  and  claiming  a 
al  mortgage  as  a  second  lien  upon  the 
erty  of  said  company,  and  praying  for  a 
▼er.  At  the  same  time,  on  April  13, 1007, 
I.  Burton  filed  suit  in  the  district  court 
alias  county  against  the  Northeast  Texas 
way  Company,  a  corporation,  the  prln- 
l  office  and  place  of  business  of  which  (s 
owie  county,  Tex.,  seeking  to  recover  the 
of  $900  for  salary  as  general  manager, 
praying  for  a  receiver.  Both  suits  were 
ght  for  the  benefit  of  all  creditors  who 
led  to  Join.  On  the  same  day,  April  13, 
,  Hon.  B.  B.  Muse,  judge  of  Forty-Fourth 
rict,  appointed  W.  J.  Moroney  and  H. 
z  Joint  receivers  of  the  properties  of  both 
orations.  On  April  15,  1007,  O.  Munz, 
Ident  of  both  corporations,  appeared  and 
red  a  waiver  of  service  as  to  both  cor- 


porations. An  order  was  entered  appointing 
the  same  parties  joint  receivers  with  same 
powers  as  before.  On  April  18,  1907,  an 
order  was  made  consolidating  the  Burton  case 
with  the  Mork  case.  On  May  10th  RIpy  and 
others  presented  a  motion  in  vacation  to  va- 
cate the  receivership,  alleging  that  they  held 
a  lien  on  the  property  of  the  Redwater  Lum- 
ber Company  to  secure  their  claim,  which 
amounts  to  $70,000.  Various  grounds  were 
all^^  for  the  vacation  of  the  receivership. 
On  May  ISth  B.  C.  Barrier  filed  his  plea  of 
intervention  setting  up  a  judgment  for 
$2,691.65  against  the  Redwater  Lumber  Com- 
pany In  the  district  court  of  Bowie  county, 
dated  October  19,  1905,  and  foreclosing  a 
mortgage  on  and  ordering  to  be  sold  65  mules 
and  horses,  of  which  the  receiver  had  taken 
possession.  On  May  2l8t  Mork  and  Burton 
amended  their  petitions,  repeating  In  sub- 
stance the  allegations  In  original  petitions, 
and  further  that  the  Redwater  Lumber  Com- 
pany and  the  railway  company  had  on  May 
10,  1901,  forfeited  their  corporate  rights  to 
do  business  in  Texas  by  failure  to  pay  their 
franchise  t&i,  and  made  G.  Munz,  Harry 
Munz,  and  Herman  Munzeshelmer,  who  con- 
stituted their  board  of  directors,  parties.  On 
same  last-named  day  Harry  Munz  filed  his 
resignation  as  one  of  the  receivers,  which  was 
accepted,  and  the  court  appointed  W.  J.  Mor- 
<mey  as  the  sole  receiver  of  said  property. 
The  directors  of  both  companies  entered  their 
appearance  without  objection.  On  May  30th 
the  Rlpys  filed  a  supplemental  motion  to  dis- 
solve the  receivership,  alleging  that  the  orders 
of  May  10th  were  made  without  notice  to 
them,  questioning  the  sufficiency  of  the 
amended  petition  and  that  said  corporations 
were  at  least  de  facto  corporations.  On  same 
day  (May  SOth)  B.  O.  Barrier  filed  bis  first 
supplemental  petition  and  motion  to  vacate 
the  appointment  -of  receiver,  which  was  his 
first  objection  to  the  receivership.  On  same 
day  (May  30th)  numerous  creditors  interven- 
ed in  opposition  to  the  motion  to  vacate  the 
receivership.  On  May  3lBt  there  was  a  hear- 
ing In  open  court,  and  the  motions  to  vacate 
the  receivership  and  set  aside  the  consolida- 
tion of  the  two  cases  were  overruled.  Bar- 
rier and  the  Rlpys  excepted  and  gave  notice 
of  appeal. 

A  motion  was  made  to  dismiss  this  appeal, 
which  on  a  former  day  of  this  term  was  over- 
ruled. Justice  Talbot  dissenting.  The  ground 
made  for  dismissal  was  that  the  transcript 
was  not  filed  within  20  days  after  the  ap- 
pointment of  the  receivers.  The  appointment 
was  first  made  by  the  district  judge  on  April 
13,  1907,  the  order  including  two — Harry 
Munz  and  W.  J.  Moroney — as  receivers  to  act 
jointly.  On  May  21,  1907,  Harry  Munz's 
resignation  was  accepted,  and  the  court  then 
entered  another  order  appointing  W.  J. 
Moroney  sole  receiver,  with  the  sole  power  to 
perform  the  functions  of  receiver.  The  order 
appointing  W.  J.  Moroney  as  sole  receiver 
was  a  distinct  and  s^arate  order  from  the 
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first  order  appointing  the  Joint  receivers,  and 
within  20  days  from  the  making  of  the  last 
order  the  transcript  wag  filed  In  this  court 
This,  In  the  opinion  of  the  majority  of  this 
court,  brought  the  oirder  appointing  a  re- 
ceiver to  this  court  for  review.  This  appeal 
is  similar  in  principle  to  the  case  of  Luck  v. 
Hopkins,  92  Tex.  426,  49  S.  W.  3G0,  where 
the  Supreme  Court  held  that  a  writ  of  error 
sued  out  from  a  Judgment  entered  reforming 
a  Judgment  within  12  months  from  the  date 
of  reformation  was  in  time,  though  the  origi- 
nal judgment  was  rendered  more  than  12 
months  before  the  writ  of  error  was  sued  out 
The  court  said:  "It  does  not  matter  that  the 
Judgment  last  entered  was  similar  to  or  in 
fact  the  same  as  the  first  Judgment,  for  the 
reason  that  the  first  Judgment  no  longer  exist- 
ed after  that  of  July  9th  was  rendered  by  the 
court."  So  In  this  case  the  first  order  ap- 
pointed two  receivers.  After  this  that  order 
was  changed,  and  one  receiver  was  appoint- 
ed. The  last  order  did  away  with  the  first 
The  first  order  no  longer  existed,  and  the 
last  one  was  the  order  to  wblcb  Moroney 
had  to  look  for  bis  authority  to  act 

On  the  merits  of  the  controversy  the  ques- 
tion is  raised  that  the  district  court  of  Dallas 
county  had  no  Jurisdiction  to  appoint  a  re- 
ceiver of  the  property  of  the  Redwater  Lum- 
ber Company,  because  the  principal  office  of 
said  corporation  was  In  Bowie  county.  Tbls 
question  is  one  of  venue.  The  right  of  having 
a  receiver  appointed  for  the  property  of  a 
corporation  in  the  county  where  the  principal 
office  of  the  corporation  Is  located  can  be 
waived.  The  original  petition,  on  which  the 
court  took  Jurisdiction  of  this  case,  alleged 
that  the  note  on  which  suit  was  Instituted,  by 
its  terms,  was  payable  at  Dallas.  This  gave 
the  district  court  of  Dallas  county  Jurisdic- 
tion of  the  subject-matter,  and  the  appoint- 
ment of  a  receiver  t>elng  ancillary  to  the  main 
action,  the  court  had  Jurisdiction  to  make 
the  appointment  Mercaiitile  Co.  v.  Plow  Go. 
(Tex.  Civ.  App.)  71  S.  W.  292.  But  the  al- 
legation in  the  amended  petition  omits  to 
aver  that  the  note  was  payable  at  Dallas, 
which  omission  the  attorneys  for  the  plain- 
tiffs say  was  Inadvertently  made.  This 
ground  of  want  of  Jurisdiction  was  made  in 
the  court  below  by  exception,  but  it  seems  no 
action  therein  was  taken  by  the  court-  It 
appears  from  the  record  that  the  officers  and 
directors  of  the  corporations  waived  the  is- 
snance  of  service  and  appeared  in  the  case, 
which  settles  the  question  of  venue.  The  ot>- 
Jection  to  the  consolidation  of  the  two  cases 
is  not  a  matter  that  calls  for  a  ruling  from 
us  in  this  proceeding.  This  is  an  ai^eal  from 
an  interlocutory  order  appointing  a  receiver 
In  the  Redwater  Lumber  Company  proceed- 
ing, and  to  that  only  will  we  direct  our  at- 
tention. 

Error  is  urged  in  the  appointment  of  the 
receiver  without  notice.  If  this  would  annul 
the  appointment  In  any  case,  the  error  has 
been  cured  by  the  appearance  of  the  cor- 


poration directors  before  the  second  order  of 
the  court,  by  which  W.  J.  Moroney  was  made 
sole  receiver.  We  do  not  understand  that 
when  a  receiver  is  applied  for  all  creditors 
have  to  receive  notice  of  such  application. 
Where  notice  is  mentioned,  unless  otherwise 
specified.  It  applies  only  to  the  defendant  in 
the  action,  and  an  appearance  by  the  de- 
fendant without  objection  to  the  appointment 
is  conclusive  as  to  creditors,  unless  there 
is  collusion  or  fraud  in  such  appearance. 
There  is  no  proof  of  any  such  fraud  or  col- 
lusion in  this  case  as  would  Justify  us  in 
holding  the  appointment  Invalid  on  that 
ground.  Was  the  appointment  warranted  un- 
der the  allegations  of  the  petitions?  We 
think  there  Is  no  question  that  the  allegations 
as  to  the  railway  company  are  fully  sufficient 
to  show  that  It  was  Insolvent,  and  that  ft 
has  a  statutory  cause  for  the  appointment  of 
a  receiver.  We  tliink  the  allegations  of  the 
petition  as  to  the  lumber  company  show  that 
it  was  in  imminent  danger  of  insolvency.  It 
is  true  the  petition  alleges  that  if  the  full 
value  of  the  assets  of  the  lumber  company 
could  be  realized  therefrom  they  would  ex- 
ceed the  liabilities  considerably,  but  existing 
conditions  of  said  assets  make  It  probable 
that  without  the  aid  of  a  receiver  they 
would  t>e  dissipated  and  nonsecared  creditors 
left  unpaid.  It  alleges,  among  other  things, 
that  said  corporation  was  chartered  to  manu- 
facture lumber;  that  its  assets  are  covered 
by  first  mortgages,  and  there  is  a  large  un- 
secured Indebtedness ;  "that  all  or  practical- 
ly all  of  said  indebtedness  is  now  past  dne, 
and  if  any  of  the  same  is  not  yet  doe.  it 
will  all  soon  become  due ;  that  said  ostensi- 
ble corporation  has  practically  no  cash  re- 
sources and  no  assets  which  can  be  readily- 
converted  into  cash* to  meet  said  debts ;  that 
practically  all  of  said  assets  are  pledged  or 
mortgaged  to  different  creditors  who  are 
threatening  foreclosure  or  who  were  threat- 
ening foreclosure  at  the  time  receivers  were 
appointed  herein;  that  sundry  Judgments 
have  been  rendered  against  said  ostensible 
corporation  upon  which  execution  sales  are 
threatened,  and  there  are  no  means  of  pre- 
venting the  same  except  through  a  receiver- 
ship ;  that  a  large  amount  of  taxes  is  in  de- 
fault, and  that,  unless  protected  by  a  receiv- 
ership, it  is  reasonably  certain  that  the  as- 
sets of  said  ostensible  corporation  will  be 
speedily  dissipated  and  sacrificed  and  tbnt 
plalntifiTs  debt  will  be  lost;  that  a  recent 
fire  has  so  damaged  said  sawmill  that  it  can- 
not be  operated;  that  said  lumber  compauy 
has  neither  money  nor  credit  through  this 
to  make  the  necessary  repairs;  that  as  a 
result  its  income  has  been  practically  sus- 
pended; that  until  receivers  were  appointed 
herein  great  expenses  were  constantly  ac- 
cruing In  caring  for  said  mules  and  protect- 
ing said  other  properties;  that  unless  said 
logs  are  speedily  converted  into  lumber  or 
sold  they-  will  decay  and  become  a  total 
loss;   that  for  want  of  necessary  means  to 
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the  plant  proper  attention  It  1b  rapidly 
-eclating  in  value;  that  It  is  in  serious 
^r  of  further  loss  by  fire,  and  said  lum- 
company  is  not  able  to  protect  its  prop- 
by  any  insurance;  that  under  existing 
amstances,  but  for  a  receivership  insur- 
>  could  not  be  obtained.  If  at  all,  except 
ery  high  rates,  which  would  merely  add 
iie  liabilities  without  Increasing  the  as- 
;  and  that  by  reason  of  the  premises  it 
itterly  impossible  to  protect  the  interest 
plalntiflf  and  all  other  parties  except 
lugb  a  receivership."  These  allegations 
ranted  the  action  of  the  court  in  appolnt- 
8  receiver.  But  there  is  another  ground 
icrlbed  by  the  statute,  set  forth  in  the 
tton,  which  we  think  unquestionably  war- 
:ed  the  court  in  Its  action  In  placing  the 
)erty  In  a  receiver's  hands,  which  is  that 

I  corporations  bad  forfeited  their  corpo- 
rigbts  by  the  failure  to  pay  their  fran- 

e  tax.  Rev.  St  1895.  art.  1465.  The 
elture  of  cori)orate  rights  being  deslgnat- 
>y  the  statute,  a  ground  for  a  receiver  is 
iluslve  on  this  question, 
arrier  claims  that  in  October,  1906,  he  ob- 
ed  a  Judgment  against  the  Redwater 
iber  Company,  establishing  and  foreclos- 
a  Hen  on  65  head  of  mules  and  horses, 
ordering  said  property  sold,  and  that  on 

II  13,  1907,  an  order  of  sale  was  Issued 
said  Judgment  from  the  district  court  of 
'le  county;   that  said  mules  and  horses 

Included  In  the  order  empowering  the 
Iver  to  take  possession,  and  charges  the 
on  of  the  court  In  this  respect  Is  wrong; 
that  the  receivership  to  the  extent  of 
mules  and  horses  should  be  vacated, 
mules  and  horses  constituted  but  a 
U  portion  of  the  lumber  company's  as- 
,  and  Barrier's  Judgment  lien  would  not 
iufficlent  to  prevent  the  appointment  of  a 
iver  of  the  estate.  But  should  the  court 
B  excluded  said  mules  and  horses  from 
receivership?  -  It  appears  that  about  18 
iths  had  expired  from  the  rendition  of 
:  Judgment  until  the  order  of  sale  was 
ed  on  April  13,  1907.  The  order  of  sale 
eared  on  its  face  to  be  an  original,  and, 
0,  the  said  Judgment  was  dormant  and 
ig  BO  the  execution  thereof  was  subject 
e  enjoined,  though  the  sale  would  not  be 
>lutely  void,  but  voidable,  and  the  prop- 
was  not  liable  to  sell  for  its  value  by 
ion  thereof.  During  the  delay  In  the  ex- 
tlon  of  the  Judgment  the  mules  and 
ses  had  not  been  actually  seis^  but  re- 
ned  In  the  possession  of  the  corporation, 
lie  this  condition  existed  they  were  liable 
he  claims  of  other  creditors,  subject  to 
rights  of  Barrier.  The  value  of  the 
es  and  horses  exceeds  the  amount  of  the 
^ent  and  the  excess  should  be  adminis- 
d  for  the  best  interest  of  the  estate.  Of 
rse,  the  rights  of  Barrier  should  be  pro- 
ed,  which  will  be  done  accordingly,  as 
nature  of  the  case  demands,  and  this  can 
loue  under  the  receivership. 


Believing  the  appointment  of  a  receiver 
was  proper,  the  Judgment  Is  affirmed. 

TALBOT,  J.  I  concur  In  the  affirmance  of 
the  Judgment  of  the  court  below ;  but,  as  stat- 
ed in  the  opinion  delivered  by  Chief  Justice 
RAINEY,  I  dissented  from  the  order  over- 
ruling appellees'  motion  to  dismiss  the  ap- 
peal, and  I  now  desire  to  state  my  reasons 
therefor.  Our  statute  (Rev.  St  1895,  art  1383) 
provides  that  an  appeal  may  be  taken  from 
an  Interlocutory  order  of  the  district  court 
appointing  a  receiver  In  any  cause,  provided 
said  appeal  be  taken  within  20  days  from 
the  entry  of  such  order.  The  record  shows 
that  after  W.  J.  Moroney  and  Harry  Munz 
were  appointed  Joint  receivers  of  all  the 
property  of  the  lumber  and  railway  compa- 
nies on  April  13,  1907,  they  promptly  quail- 
fled  and  entered  upon  the  discharge  of  their 
duties,  and  that  on  AprU  18,  1907.  the  suits, 
I  upon  motion  of  plaintiffs,  were  consolidated. 
On  May  10,  1907,  appellants,  J.  W.  Ripy  and 
O.  P.  Ripy,  filed  in  the  consolidated  suits  a 
motion  to  vacate  the  receivership.  On  May 
21, 1907,  the  directors  of  the  companies  were 
made  parties  to  the  suit.  Harry  Munz,  who 
bad  been  on  April  13,  1907,  appointed  one  of 
the  receivers,  was  one  of  these  directors,  and 
upon  being  made  a  party  to  the  suit  he  re- 
quested the  court,  in  writing,  to  determine 
whether  or  not  he  was  disqualified  to  fur- 
ther act  in  the  capacity  of  receiver,  and,  in 
the  event  he  was  so  disqualified,  tendered  his 
resignation.  The  court  held  that  Munz  was 
disqualified  to  act  as  receiver,  his  resignation 
accepted,  and  he  was  removed.  An  order 
was  also  made  on  said  21st  day  of  May  that 
W.  J.  Moroney  be  continaed  and  appointed 
as  sole  receiver  of  all  the  properties  of  said 
companies.  Appellant  Barrier,  on  May  30, 
1907,  filed  his  motion  to  set  aside  the  ap- 
pointment of  receivers  and  to  vacate  the  re- 
ceivership. On  May  31,  1907,  both  motions 
to  vacate  the  order  appointing  a  receiver 
and  the  receivership  were  overruled.  Ap- 
pellants gave  notice  of  appeal,  and  on  June 
8,  1907,  filed  their  respective  appeal  bonds. 
The  majority  of  this  court  hold,  as  I  under- 
stand, that  the  order  continuing  and  reap- 
pointing W.  J.  Moroney  as  sole  receiver  on 
May  21,  1907,  constitutes  the  order  of  ap- 
pointment from  which  appellants  were  au- 
thorized or  required  to  appeal,  If  they  wish- 
ed to  tiave  the  action  of  the  court  In  appoint- 
ing a  receiver  reviewed,  and  that  inasmuch 
as  the  appeals  were  perfected  within  20 
days  from  that  date,  they  were  taken  with- 
in the  time  prescribed  by  law.  With  this 
view  of  the  matter  I  do  not  agree.  I  am  of 
the  opinion  that  the  existence  of  the  receiv- 
ership dates  from  the  appointment  of  W.  J. 
Moroney  and  Harry  Munz  as  receivers  on 
April  13,  1007,  or  the  entry  of  the  order  of 
such  appointment  on  April  16,  1907,  and  that 
in  order  to  secure  a  revision  of  the  court's 
action  in  appointing  a  receiver,  by  this  court. 
it  was  necessary  to  perfect  an  appeal  there- 
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frbm  within  20  days  from  the  date  of  said 
appointment,  or  the  entry'  of  the  order  to 
that  effect;  that  Inasmuch  as  the  appeal 
bonds  of  appellants  were  not  filed  nntil  June 
8,  1907,  their  appeals  were  not  perfected 
within  the  time  prescribed  by  the  statute 
quoted  and  should  have  been  dismissed.  The 
acceptance  of  Munz's  resignation  and  his 
removal  did  not  have  the  efTect  to  vacate 
the  receivership  or  discharge  Moroney.  The 
latter's  appointment,  as  originally  made  on 
April  18,  1907,  remained  imaffected  by  the 
removal  of  Munz,  and  wonid  have  continued 
In  full  force  after  Mnnz's  removal  without 
the  order  of  the  court  reappointing  him. 
The  order  of  May  21,  1907,  recites,  "that 
W.  J.  Moroney  be  and  he  is  hereby  continued 
and  appointed  as  sole  receiver,"  etc.  This  Is 
but  a  precautionary  measure  or  order  of  the 
court,  not  actually  necessary  to  a  continua- 
tion of  the  receivership  and  Moroney's  ap- 
pointment, and  cannot  be  construed  as  an 
appointment  of  Moroney' as  receiver  separate 
and  distinct  from  his  original  appointment, 
and  from  which  an  appeal  would  lie.  The 
order  made  May  21,  1907,  simply  removed 
Munz  because  of  his  disqualification  on  ac- 
count of  interest  in  the  litigation  and  did  not 
terminate  the  receivership.  This  would  have 
been  true,  even  if  Munz  had  been  at  that 
time  the  only  receiver;  for  a  clear  distinc- 
tion l8  drawn  between  the  removal  and  the 
discharge  of  a  receiver.  "A  receiver  is  re- 
moved when  it  is  made  to  appear  that  the 
interest  of  the  parties  concerned  require  It, 
and  a  receiver  is  discharged  when  the  ob- 
jects sought  to  be  obtained  by  his  appoint- 
ment have  been  accomplished.  In  the  one 
case  the  property  in  litigation  continues  In 
the  possession  of  the  court,  subject  to  the 
final  decree,  while  In  the  other  case  it  passes, 
pursuant  to  the  decree,  to  the  party  entitled. 
The  term  'removed,'  as  applied  to  a  receiver, 
means  simply  a  change  in  the  personnel  of 
the  receivership,  which  continues  unaffected. 
The  'discharge'  of  a  receiver  relates  to  the 
termination  of  the  receivership,"  eta  Beach 
on  Receivers,  pp.  847,  848.  So  that  if  Munz 
had  been  at  the  time  of  his  removal  the 
sole  receiver  of  the  lumber  and  railway  com- 
panies, and  Moroney  had  then,  by  appoint- 
ment, been  substituted  In  his  stead  as  re- 
ceiver. It  seems  an  appeal  could  not  have 
been  prosecuted  therefrom.  The  substitution 
In  such  case  would  not  have  been  such  an 
appointment  as  Is  contemplated  by  our  stat- 
ute authorizing  appeals  from  Interlocutory 
orders  iippolnting  receivers.  It  logically  fol- 
lows, it  seems. to  me,  and  with  stronger  rea- 
son, that  where  two  receivers  have  been 
appointed  and  one  1b  removed  for  cause,  the 
continuation  of  the  other  as  sole  receiver, 
by  an  order  of  the  court,  is  not  the  appoint- 
ment within  the  meaning  of  the  statute, 
from  which  an  appeal  may  be  prosecuted. 
The  reason  is  stronger  In  such  case  because 
the  removal  of  the  one  does  not  abrogate  or 
materially  affect  the  original  order  appoint- 


ing the  other,  and  because  the  order  contino- 
ing  or  reappointing  such  other  person  as  re- 
ceiver was  unnecessary  for  the  purpose  In- 
tended. The  case  of  Luck  v.  Hopkins,  92 
Tex.  426,  49  S.  W.  300,  dted  In  the  opinion 
of  the  court,  Is  not  applicable.  In  that  case 
the  original  Judgment  was  reformed  at  the 
same  term  of  the  court  at  which  it  was  ren- 
dered, and  although  as  reformed  was  sim- 
ilar to  or  the  same  as  the  first  Judgment,  yet 
It  .was  held  that  the  entry  of  the  last  Judg- 
ment had  the  effect  to  vacate  and  set  aside 
the  first;  hence  the  last  was  the  only  ex- 
isting Judgment,  and  the  only  one  from 
which  the  writ  of  error  could  be  prosecuted. 
Here  the  effective  order  appointing  a  re- 
ceiver was  the  one  made  April  13,  1907,  and 
the  unnecessary  order  continuing  Moroney 
as  receiver  did  not  have  the  effect  to  set 
aside  and  vacate  it 

There  is  another  reason  why  I  think  the 
appeals  ought  to  have  been  dismissed.  The 
appellants,  as  has  been  shown,  made  mo- 
tions to  set  aside  the  orders  appointing  the 
receivers  and  to  vacate  the  receivership,  and 
said  motions  were  by  the  court  overruled. 
The  record  discloses  that  it  was  from  the 
Judgments  denying  these  motions  that  the 
appeals  were  taken.  The  aiH>eals  do  not 
purport  to  be  takoi  from  either  the  order 
appointing  Moroney  and  Munz  Joint  receiv- 
ers, or  from  the  order  continuing  or  ap- 
pointing the  said  Moroney  as  sole  receiver. 
Separate  appeals  by  Rlpy  and  others  and 
Barrier  were  taken,  and  the  only  thing  In 
the  record  that  can  be  construed  as  indicat- 
ing that  an  appeal  from  the  order  appoint- 
ing a  receiver  was  intended,  or  being  pros- 
ecuted. Is  found  in  Barrier's  appeal  bond. 
This  bond,  after  describing  the  Judgment 
overruling  Barrier's  motion  to  vacate  the  re- 
ceivership, simply  recites:  "And  whereas 
said  intervener,  B.  G.  Barrier,  desires  to  ap- 
peal from  said  orders  overruling  and  deny- 
ing said  motion  to  vacate  said  orders,  and 
to  appeal  from  said  orders  appointing  and 
continuing  said  W.  J.  Moroney  as  receiver," 
etc.  Ripy's  appeal  bond  does  not  even  con- 
tain this  recital,  and  neither  of  the  Judg- 
ments overruling  the  motions  to  vacate  show 
any  exception  to  the  court's  action  In  ap- 
pointing receivers,  or  otherwise  refer  to  sadi 
action.  Each  simply  states  that  the  motion 
to  vacate  the  orders  appointing  receivers  as 
originally  made  and  as  further  made  <»  May 
21,  1907,  making  W.  J.  Moroney  sole  recelT- 
er,  was  overruled,  to  which  interveners  ex- 
cepted and  gave  notice  of  appeal,  etc.  These 
orders  show,  and  they  should  control,  that 
the  appeals  were  simply  taken  from  the 
Judgment  overruling  the  motions  to  vacate 
the  receivership,  and  not  from  the  orders 
appointing  the  receiver.  Now  we  have  no 
statute  which  authorizes  an  appeal  from  an 
order  refusing  to  vacate  a  receivership  and 
discharge  the  receiver,  and  it  is  only  by  sach 
authorl^  that  such  right  of  appeal  could  ex- 
ist In  this  state.    The  statute  ntemA  to 
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antborlzes  an  appeal  from  an  Inter- 
}ry  order  appolntiug  a  receiver,  and  not 

an  order  overmllng  a  motion  to  dis- 
le  the  reoelver.  It  has  been  so  held  by 
lourt  of  ClTll  Appenltt  for  the  Third  Dls- 
In  the  case  of  Fidelity  FundlDg  Co.  t. 
ifeld,  91  S.  W.  246.  I  am  not  express- 
iny  opinion  aa  to  whether  or  not  It  1b 
sary,   in   order  to   c-onfer   Jortedlctlon 

the  appellate  court,  that  the  record 
d  show  that  notice  of  appeal  was  given 

the  order  appointing  a  receiver.  I 
!y  hold  that  the  record  In  this  case 
B  afflrmatlTely  that  notice  of  appeal 
given  from  the  orders  overrnllng  apiiel- 
'  motions  to  set  aside  the  order  appoint- 
I  receiver  and  to  vacate  the  recelver- 

that  the  appeals  were  prosecuted  from 
orders  alone,  and  could  not  be  enter- 
d  by  this  court  The  mere  recitation  In 
tor's  appeal  bond  that  "be  desires  to 
il  from  the  orders  appointing  and  con- 
ns said  W.  J.  Moroney  as  receiver," 
.  there  is  nothing  else  In  the  record 
ing  that  he  has  done  so,  and  when  the 
d  does  expressly  ^how  that  the  appeal 
taken  from  an  order  overruling  a  mo- 
to  vacate  the  appointment  of  a  rpceiver, 
t  snffldent.  In  my  Judgment,  to  show  an 
il  from  sncb  order  of  appointment  I 
if  the  opinion  that  both  appeals  should 
been  dismissed. 


MERSON   T.   TOWN   OF    McNEIL. 
•erne  Court  of  Arkansas.     Dec.  9.  1007.) 

INSTITUTIONAL  Law  — PBOHIBITION  OF 
WTUL     OOCUFATION  —  DPB      PBOOESS     OF 

w. 

Ln  ordinance  prohibtttng  the  BoUcltini;  of 
mers  for  any  botel,  etc.,  on  a  di^pat  plat- 
while  passenger  tram.<i  are  Btoppinj;  cannot 
nsidered  a  prohibition  ot  a  lawful  burfness, 
only  covers  the  period  of  stons  by  such 
I ;  the  same  being  irom  two  to  five  minutes. 

JNICIPAL  COBPOBATIOIIS — OONSTHUCTION 
ChABTESS    and    STATtrrOBT     PfiOVISIONS. 

Jnder  Klrby's  Dig.  S  543S,  conferring  on 
I  the  power  to  regulate  soliciting  perttona 
irrive  on  trains  for  hotels,  etc.,  aod  section 

granting  the  power  to  re j^ late  omnibuses, 
,  etc.,  and  hotels,  a  town  was  empowered  to 
an  ordinance  prohibiting  the  soHcitinR  of 
mers  for  any  hotel,  etc.,  on  a  depot  platform 

passenger  trains  were  stopping. 
1.  Note. — For  cases  in  point,  <)pe  Cent.  Dig. 
16,  Manlcipal  Corporations,  !  1351.] 

.MET— Folic*  Powtr. 

nie  power  conferred  on  towns  by  Klrby's 
{  5^18,  to  regulate  solicitine  persons  who 
9  on  trains  for  hotels),  etc.,  and  by  section 
to  regulate  omnibuses,  dmys,  i.>tc.,  and 
I,  or  an  ordinance  pajised  thereunder  pro- 
ng the  soliciting  of  customers  for  any  hotel, 
9n  a  depot  platform  while  pnssenKer  trnina 
itopping,  is  not  an  interference  with  any 
ion  right,  bat  a  proper  e:£ercisc  ot  the  P4- 
lower. 

I.  Note. — For  cases  in  point,  see  Cent.  Dig. 
to.  Municipal  Corporations,  i  1351.] 

lmk. 

in  ordinance  prohibiting  the  solicitint;  of 
mers  for  any  hotel,  etc.,  on  a  dc;x)t  plat- 
while  passenger  trains  are  stopping  is  none 


the  less  valid  because  the  plntform  on  which 
the  soliciting  is  prohibited  is  the  property  ot  the 
railroad  company. 

(Ed.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  J  1351.] 

5.  Same— CantiSAi,  PBOSECtmoNS— Revikw- 
Bo^d  FOB  Costs — Statutory  Pbovisions. 
Kirbf 's  Dig.  i  2478,  providing  that,  in  pros- 
ecutions in  cases  less  than  felony  in  courts  of 
jUNtSoea  ot  the  peace  ond  in  other  inferior  courts, 
the  prosecutor  shall  give  a  bond  for  costs,  does 
not  apply  to  a  prosecution  in  a  municipal  court 
for  violation  of  an  ordinance. 
8.  Cbuiikal    Law  — Appeal  — Record  —  In- 

eTBFCTIONS. 

Objections  to  Instructions  given  and  to  the 
refusal  to  give  others  will  not  be  eontldered, 
where  the  at>stract  fails  to  set  out  the  instiuc- 
tlons  sought  to  be  reviewed. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  i  2943.] 

Error  to  Circuit  Court  Coltmibia  County ; 
Cbarles  W.  Smith,  Judge. 

J.  W.  Enjersoa  was  convicted  of  a  violation 
of  an  ordinance  of  the  town  of  McNeil,  and 
he  brings  error.    Affirmed. 

The  ordinance  is  as  follows: 

"Section  1.  Be  It  ordained  by  the  coonell 
of  the  incorporated  town  of  McNeil,  that  It 
shall  be  unlawful  for  any  person  or  persons 
drumming  or  soliciting  cuatonaers  or  pat- 
ronage for  any  hotel,  boarding  house,  restau- 
rant or  hack  line  or  passage,  ot  for  any  other 
business,  to  stand  upon  or  to  occupy  the 
gravel  platform  belonging  to  railroad  com- 
pany and  drum  or  soHelt  customers  or  pat- 
ronage for  any  hotel,  boarding  house,  restau- 
rant, or  hack  line  or  passage  or  other  bnsl- 
ness,  while  the  passenger  trains  are  stopping 
at  the  depot  In  said  town  of  McNeil. 

"Sec.  2.  Every  person  violating  this  or- 
dinance shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  couvlctlon  thereof,  sbnil 
be  fined  In  any  sum  not  less  than  one  nor 
more  than  five  dollars  for  each  offense." 

Stevens  &  Stevens,  for  appellant. 

HILL,  C,  J.  The  town  of  McNeil  passed 
an  ordinance  making  It  unlawful  for  any  per- 
son to  drum  or  solicit  customers  for  any 
hotel,  boarding  house,  restaurant,  or  back 
line  upon  the  depot  platform  belonging  to 
the  railroad  compaoy  while  passenger  trains 
were  stopping  there.  The  ordinance  will  be 
set  out  In  the  statement.  The  evidence  shows 
that  prior  to  the  enactment  of  this  ordinance 
there  bad  been  serious  annoyance  to  the 
traveling  public  by  hackmen  and  hotel  port- 
ers gathering  at  the  steps  of  the  train  coaches 
and  ImportuulDg  passengers  alighting  there- 
from. Whether  this  conduct  had  become 
dangerous  or  a  public  nuisance  is  not  cer- 
tain ;  but  It  la  certain  that  It  was  a  serious 
annoyance  to  the  traveling  public  and  the 
railway  employes  and  to  remedy  the  mischief 
the  ordinance  in  question  was  passed.  Trains 
only  stop  at  this  town  from  two  to  five 
minutes,  and  the  ordinance  only  covers  this 
period  of  time.  Therefore  it  cannot  be  con- 
sidered a  prohibition  of  a  lawful   business 
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and  offensive  to  the  .mie  annonnced  tn  Tbom- 
88  T.  City  of  Hot  Springs,  34  Atk.  553,  S6 
Am.  Rep.  24. 

Section  6438  of  Kirby's  Digest  confers  npon 
cHies  and  Incorporated  towns  the  power  "to 
regulate  drumming  or  soliciting  persons  who 
arrive  on  trains,  or  otherwise,  for  hotels, 
boarding  houses,  bath  boases  or  doctors." 
Section  5454  empowers  them  "to  regulate  all 
carts,  wagons,  drays,  hacltaey  coaches,  omni- 
buses and  ferries,  and  every  description  of 
carriages  which  may  be  kept  for  hire,  and 
all  livery  stables,"  and  "to  regulate  hotels 
and  other  houses  for  public  entertainment." 
Under  these  powers,  the  ninnlclpallty  had  the 
right  to  pass  the  ordinance  In  question.  City 
of  FayettevlUe  v.  Carter,  52  Ark.  301,  12  S. 
W.  673,  6  L.  R.  A.  609 ;  Hot  Springs  v.  Curry, 
64  Ark.  152,  41  S.  W.  65.  And  the  power  con- 
ferred and  as  exercised  Is  not  obnoxious  to, 
or  an  Interference  with,  any  common  right, 
but  Is  a  proper  exercise  of  the  police  power, 
and  Is  universally  sustained.  McQuillan  on 
Municipal  Ordinances,  Si  28,  184;  City  of  St 
Paul  V.  Smith,  27  Minn.  364,  7  N.  W.  784.  38 
Am.  Rep.  296;  Veneman  v.  Jones,  118  Ind. 
41,  20  N.  E.  644.  10  Am.  St.  Rep.  100.  The 
fact  that  the  platform  upon  which  they  were 
forbidden  to  solicit  customers  at  this  Interval 
was  the  property  of  the  railroad  company 
does  not  affect  the  power.  McQuillan  says: 
"Ordinances  regulating  hackmen,  etc.,  while 
they  are  In  and  about  landings,  depots,  and 
stations,  are  valid,  although  the  property  of 
such  places  is  not  that  of  the  city,  or,  strict- 
ly speaking,  public  property  of  any  kind." 
McQuillan  on  Municipal  Ordinances,  g  28. 

The  deputy  town  marshal  made  affidavit 
charging  the  appellant  with  having  violated 
the  ordinance  in  question,  and  it  was  insisted 
In  the  mayor's  court.  In  the  circuit  court,  and 
here  that  the  action  should  have  been  dis- 
missed because  the  prosecutor  did  not  make 
bond  for  costs  as  required  by  section  2476  of 
Klrby's  Digest.  The  question  is  whether  said 
section  applies  to  actions  for  violations  of 
town  ordinances  in  municipal  courts.  A  sim- 
ilar question  was  twice  before  the  Supreme 
Court  of  Illinois,  and  each  time  it  was  held 
that  such  a  statute  did  not  apply  to  prosecu- 
tions for  violations  of  municipal  ordinances. 
Town  of  Lewlston  v.  William  Proctor,  23  111. 
538;  Caty  of  Qulncy  v.  Ballance,  30  111.  185. 
McQuillan  says:  "Violations  of  municipal 
police  regulations  are  not  usually  regarded  as 
crimes  as  that  term  Is  used  in  our  law."  Mc- 
Quillan on  Municipal  Ordinances,  f  333.  The 
whole  statute  on  this  subject  (sections  2476- 
2480)  shows  that  it  is  Intended  for  the  pros- 
ecutions under  the  criminal  laws  of  the 
state.  There  is  nothing  in  its  terms  to  sup- 
poTt  the  theory  that  it  applies  to  prosecutions 
for  violations  on  municipal  ordinances,  and 
It  cannot  be  extended  to  them  by  analogy  or 
construction.  Violations  of  municipal  or- 
dinances are  only  quasi  crimes,  and  the  dis- 
tinction between  them  and  violations  of  the 
State's  criminal  laws  may  be  found  In  Mc- 


Quillan, Municipal  Ordinances,  i  838,  and 
1  Dillon  (4th  Ed.)  411,  412. 

Appellant  objects  to  certain  Instructions 
given,  and  to  the  refusal  to  give  certain  in- 
structions asked  by  him;  but  he  falls  to 
set  out  In  his  abstract  the  instructions  sought 
to  be  reviewed.  As  stated  by  Chief  Justice 
Cockrlll  in  Koch  v.  Klmberllng,  66  Ark.  547. 
18  S.  W.  1040 :  "His  exception  on  that  score 
has  not  impressed  him  as  being  serions 
enough  to  require  him  to  point  out  the  error 
by  setting  out  the  prayers  in  his  abstract  in 
accordance  with  the  rules.  We  therefore  take 
it  as  a  waiver  of  the  objection."  See,  also, 
similar  applications  of  the  same  principle  In 
Shorter  University  v.  Franklin,  75  Ark.  571, 
88  S.  W.  587,  974,  and  Carpenter  v.  Hammer, 
75  Ark.  347,  87  S.  W.  646. 

Judgment  afflrmed. 


MORPHBW  V.  STATE; 
(Supreme  Court  of  Arkansas.    Dec  0.  1907.) 

1.  Slandeb— Indictment. 

An  indictment  which  charges  that,  in  a 
conversation  with  a  certain  person  at  a  certain 
time,  defendant  used  language  which  in  its  ordi- 
nary acceptation  amounted  to  charging  that  a 
certain  person  had  been  guilty  of  fornication 
with  him,  declared  by  Kirby's  Dig.  {  1854  to 
constitute  slander,  is  sufficient. 

{Ed.  Note. — For  cases  in  point,  see  Cent  Dij;. 
.  32,  Libel  and  Slander,  H  417-424.1 

2.  Samb— Charoing  Fobnication— Evidence. 

A  conviction  of  slander,  in  charging  that 
prosecutrix  committed  fornication  with  defend- 
ant may  be  bad  on  evidence  that  in  a  coie- 
versadon  he  described  in  detail  familiarities 
that  he  bad  taken  with  her  person,  and  stated 
that  she  consented  to  have  intercourse  with  bim. 
and  that  he  then  left  and  that  on  being  asked 
if  tie  Iiad  intercourse  with  her,  he  replied,  "Don't 
ask  me  such  a  question." 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  §|  403,  437.1 

3.  Cbiminai,  Law— Appeai<— Bevikw — Refus- 
Aii  o»  Continuance— DiscKETioN. 

On  a  trial  for  slander  in  charging  that 
prosecutrix  committed  fornication  with  defend- 
ant, the  testimony  stiowing  that  in  the  same  con- 
versation he  stated  he  took  certain  lit)erties  with 
her  person,  he  having  admitted  that  be  did  not 
have  intercourse  with  her,  but  stated  that  he  did 
take  the  liberties  with  her,  and  denied  that  he 
charged  her  with  fornication,  and  she  having  de- 
nied that  he  took  any  liberties  with  her,  it  was 
not  an  abuse  of  discretion  to  refuse  continu- 
ance for  a  witness  who  would  testify  to  having 
seen  him  take  liberties  with  her:  the  contradic- 
tion of  prosecutrix,  which  was  sought  being  on 
an  immaterial  and  collateral  issue. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §g  1323-1327.] 

4.  Same— Appeaj>-Objkciion8  Below  — Ad- 
mission OS  Evidence— Absence  of  Objec- 
tion. 

Defendant  may  not  complain  of  testimony 
admitted  without  objection,  the  exclusion  of 
which  was  not  sought. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  fj  2639-2642.] 

Appeal  from  Circuit  Court,  Pike  County; 
Jas.  S.  Steel,  Judge. 

Hugh  Morpbew  was  convicted  of  slander, 
and  appeals.    Affirmed. 


Digitized  by 


Google 


k.) 


MORPHEW  T.  STATE 


481 


Vllllam  F.  Klrby,  Atty.  Gen.,  and  Danl. 
flor,  ABst  Atty.  Gen.,  for  the  State. 

IILL,  C.  J.  Appellant,  Hugh  Morphew, 
B  Indicted  for  slander  in  four  counts.  A 
unrrer  was  sustained  to  three  of  the 
ints,  leaving  the  indictment  only  eSectlTe 
to  the  second  connt,  which  charged  that 
a  conversation  with  Frank  Kennedy,  on 
!  15th  of  November,  1906,  he  nsed  language 
Ich,  in  ita  ordinary  acceptation,  amount- 
to  charging  that  one  Anna  Morrow  had 
n  gnllty  of  fornication  with  him.  The 
llctment  was  returned  on  the  2lBt  day 
September,  he  was  arrested  and  gave  bond 
the  same  day,  and  on  the  25th  he  filed 
notion  for  continuance  In  order  to  enable 
3  to  obtain  the  testimony  of  a  young  lady 
[ng  in  Scott  county.  He  alleged  that  this 
ing  lady  saw  the  prosecutrix  and  himself 
ether  in  the  early  part  of  1905,  and  saw 
a  take  Indecent  liberties  with  her  per- 
I  with  her  consent;  that  be  did  not  know 
this  evidence  until  he  arrived  at  court 
the  25th  of  Sqrtember;  that  he  then  had 
lubpoena  Issued  for  her,  and  made  efforts 
communicate  with  her  over  the  telephone, 
:  failed ;  that  the  facts  set  forth  are  true ; 
1  that  he  could  prove  said  facts  by  no  oth- 
witness  whom  be  could  then  produce. 
Is  motion  was  overruled,  the  cause  ordered 
trial  on  the  26tb,  and  he  was  convicted, 
I  his  punishment  assessed  at  six  months' 
prlsonment  in  the  state  penitentiary.  He 
I  appealed,  but  has  not  presented  any 
ef  to  show  wherein  there  was  error  In  his 
il.  The  court,  therefore,  turns  to  the 
tlon  for  new  trial  to  ascertain  the  errors 
nplalned  of. 

fbe  first  three  grounds  attack  the  sufiS- 
ncy  of  the  evidence;  but  there  can  be  no 
ibt  of  its  sufficiency  to  sustain  the  ver- 
t,  and  It  would  serve  no  useful  purpose  to 
lew  it 

rhe  next  ground  is  an  attack  upon  the  In- 
traent,  alleging  that  It  does  not  state  facts 
Sclent  to  constitute  a  public  offense.  The 
letment  In  plain,  intelllg:lble  language  sets 
th  the  conversation  with  Frank  Kennedy 
which  the  slander  Is  predicated,  and  the 
ts  allied  constitute  the  offense  charged 
:hin  the  definition  of  section  1854  of  Klr- 
s  Digest,  and  are  sufficiently  certain  to 
ible  the  court  to  pronounce  Judgment  ac- 
ding  to  the  right  of  the  case.  The  indlct- 
nt  contains  all  the  elements  required  by 
tlon  2228  of  Klrby's  Digest. 
Vhe  next  ground  Is  the  refusal  of  the  trial 
irt  to  grant  the  defendant  a  continuance, 
1  this  has  given  the  court  some  hesitation.' 
the  conversation  for  which  he  was  convict- 
he  described  in  detail  certain  familiarities 
It  he  had  taken  with  the  person  of  the 
)secutrix,  and  then  added  that  she  consent- 
to  have  sexual  Intercourse  with  him,  and 
it  he  then  left;  and  he  was  asked  by  the 
tness  if  he  had  had  Intercourse  with  her, 
1  he  replied,  "Don't  ask  me  pueh  a  ques- 
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tlon."  Taken  In  connection  with  what  be 
had  Just  told  the  witness,  his  refusal  to  an- 
swer this  qnestion  could  have  no  other  mean- 
ing than  to  charge  that  the  prosecutrix  had 
anbmltted  her  person  to  him,  and  the  jury 
evidently  so  understood  It  He  admits  on  the 
trial  that  he  did  not  have  Intercourse  with 
her,  but  says  that  he  did  take  the  liberties, 
and  admits  telling  of  them,  and  denies  that 
he  charged  her  with  fornication.  The  prose- 
cutrix denied  that  any  llljertles  had  been 
taken  with  her,  and  that  she  had  ever  had 
Intercourse  with  the  defendant  The  evi- 
dence of  the  young  lady  in  Scott  county 
would  not  have  been  admissible  for  any  oth- 
er purpose  than  to  contradict  the  prosecu- 
trix's evidence  that  she  had  not  permitted 
liberties  from  him.  The  material  question 
is  not  whether,  in  the  early  part  of  1905, 
when  they  were  sweethearts,  he  took  liberties 
with  her,  but  Is  whether.  In  November,  1906, 
he  charged  her  with  fornication.  He  admits 
she  was  not  guilty  of  fornication.  Therefore 
this  evidence  could  not  be  valuable  as  tend- 
ing to  prove  she  committed  fornication,  as 
that  was  not  an  Issue.  Both  parties  deny  the 
fornication,  and  the  sole  question  is  whether 
he  charged  the  prosecutrix  with  It  There- 
fore the  contradiction  of  the  prosecutrix  up- 
on the  point  sought  would  be  upon  an  imma- 
terial and  collateral  issue,  and  the  court  can- 
not say  that  It  was  an  abuse  of  discretion  for 
the  trial  court  to  refuse  the  continuance  in 
order  to  obtain  such  evidence. 

The  next  ground  alleged  is  that  the  court 
refused  to  instruct  a  verdict  for  the  defend- 
ant   In  this  the  court   was  clearly   right 

The  next  ground  Is  that  the  court  refused  to 
give  Instruction  No.  4  requested  by  the  de- 
fendant. This  instruction  charged  upon  the 
weight  of  the  evidence,  and  was  properly  de- 
nied. 

The  next  ground  is  as  follows:  "Because 
the  court  erred  in  allowing  defendant  to  be 
contradicted  by  the  testimony  of  Morris  and 
Brown."  It  is  not  clear  Just  what  Is  meant 
by  this  assignment  of  error.  As  stated,  the 
Indictment  was  in  four  counts,  each  of  which 
was  based  upon  conversations  with  different 
persons,  who  testified  to  the  conversations  as 
charged  In  the  Indictment  The  testimony  of 
these  four  witnesses  was  admitted  without  ob- 
jection. But  at  the  request  of  the  defendant 
the  court  gave  an  instruction  telling  the  jury 
that  they  could  only  consider  the  testimony  of 
Frank  Kennedy  and  Odessle  Kennedy.  This 
excluded  the  testimony  of  Brown  and  Morris. 
Just  why  the  defendant  did  not  ask  that  the 
testimony  of  Odessle  Kennedy  be  likewise  ex- 
cluded is  not  shown.  The  fourth  count  is 
based  upon  his  testimony,  and  It  should  have 
gone  out  with  the  first  and  third  counts.  No 
objection  was  made  to  it.  however,  and  no 
exclusion  of  It  was  requested. 

The  last  ground  Is  another  attack  upon 
the  Indictment;  but,  as  shown,  it  was  suf- 
ficient 

The  Judgment  is  affirmed. 
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STUCKESr  T.  LINDLEY. 
(Supreme  Court  of  Arkansas.    Dec.  16,  1907.) 

AfPKAi/— Who  Entitued  to  Absebt  EjBSOK— 

Wart  at  Pbejudics. 

On  appeal  in  an  action  for  the  price  of  and 
to  declare  a  lien  on  logs,  defendant  may  not 
complain  that  the  conrt  erred  in  declaring  sach 
lien,  where  he  does  not  claim  any  interest  in  the 
logs  and  could  only  be  affected  by  the  costs  that 
acraed  through  an  attachment  of  the  logs  whidi 
could  have  been  retaxed. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {{  947-952.] 

Appeal  from  Oircnit  Court,  Jackson  Oonn- 
Vy;  Frederldc  D.  Fulkerson,  Judge. 

Action  by  J.  W.  Llndley  against  Charles 
Hunter,  the  East  St  Louis  Walnut  Company 
Interpleading.  F^om  a  Judgment  for  plain- 
tiff, defendant  and  Interpleader  appealed  to 
the  circuit  court;  and  from  a  judgment  of 
that  court  for  plaintiff,  defendant  appealed, 
and  on  his  death  the  cause  was  revived  by  M. 
M.  Stuckey,  special  administrator.    Affirmed. 

Appellee  Instituted  this  action  before  a  Jus- 
tice of  the  peace  by  filing  his  affidavit  that 
Charles  Hnnter  was  Indebted  to  him  in  the 
sum  of  $67.70  for  some  walnut  logs  sold  by 
appellee  to  Hunter,  and  that  the  purchase 
money  therefor  was  due  and  unpaid,  and  ask- 
ing Judgment  for  said  sum,  and  that  it  be 
declared  a  lien  on  the  said  logs,  and  at  the 
same  time  gave  a  bond  to  procure  the  Issu- 
ance of  the  order  of  seizure.  Appellee  also 
filed  an  Itemized  statement  of  an  account 
with  Hunter,  which  showed  a  balance  due 
from  Hunter  to  appellee  of  |2.46.  Upon  the 
affidavit  which  was  filed  the  Justice  issued 
an  order  directing  the  constable  to  attach  and 
safely  keep  the  said  walnut  logs,  or  so  much 
thereof  as  would  be  necessary  to  satisfy  a 
debt  of  the  appellee  against  Hunter  for  ^7.- 
70  for  purchase  money  of  said  walnut  logs, 
and  also  to  summon  the  defendant  (Hunter), 
which  writ  was  returned  duly  served  by  the 
constable  taking  possession  of  the  said  wal- 
nut logs,  and  also  upon  defendant  as  an  or- 
dinary summons.  Hnnter  filed  an  answer  In 
which  he  denied  the  indebtedness,  and  denied 
that  the  appellee  had  any  right  or  interest  in 
said  logs  In  any  manner  whatever,  or  that 
he  was  entitled  to  any  lien  on  the  same  or 
any  part  thereof.  The  East  St  Louis  Wal- 
nut Company  Interpleaded,  and  set  up  that  it 
was  the  absolute  owner  of  said  logs.  There 
was  a  trial  in  the  Justice  of  the  peace  court, 
which  resulted  In  a  Judgment  against  both 
Hunter  and  the  Interpleader,  and  an  appeal 
of  both  causes  was  duly  prosecuted  to  the 
circuit  court 

On  a  trial  of  the  attachment  suit  In  the 
circuit  court,  the  appellee,  to  sustain  his 
cause  of  action.  Introduced  the  following  tes- 
timony, to  wit:  3.  W.  Llndley,  appellee,  stat- 
ed: "I  am  the  plaintiff.  Charles  Hunter  is 
the  defendant  He  was,  at  the  beginning  of 
this  suit,  Indebted  for  $63  for  logs  and  $2.40 
on  account  The  $63  was  due  for  some  walnut 
log&    They  are  the  same  logs  attached  in 


that  suit  by  the  CMistable.  I  do  not  know 
who  had  ijoesesslpn  of  these  logs  when  they 
were  attached,  but  they  had  been  sold.  I 
understood  they  had  been  branded,  and  that 
was  notice  to  me  that  they  had  been  sold." 
This  was  all  the  evidence  in  the  case. 
Whereupon  Hunter  requested  the  court  to  In- 
struct the  Jury  that  there  can  be  no  lien  on 
the  logs  in  this  case,  under  the  pleadings  and 
the  evidence,  which  motion  was  overruled, 
and  Hunter  duly  excepted.  Thereupon  the 
court  directed  the  Jury  to  return  the  follow- 
ing verdict,  to  wit:  "We^  the  Jury,  find 
for  the  plaintiff  [appellee]  In  the  som  of  $65 
debt,  and  that  $63  of  It  is  a  lien  on  the  logs 
in  controversy."  The  motion  for  a  new  trial 
was  filed  and  overruled,  exceptions  duly  sav- 
ed, time  granted  to  file  bill  of  exceptions,  and 
appeal  granted. 

After  this  cause  was  docketed  in  this  court, 
and  appellee  had  entered  his  appearance  here- 
to, Charles  Hunter,  the  original  appellant, 
died  intestate,  and  by  a^freement  of  parties 
this  cause  was  revived  In  the  name  of  M.  M. 
Stuckey  as  special  administrator. 

Oampbell  A  Suits,  for  appellant  Phillips 
&  Boyce,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
Appellant  does  not  question  the  correctness 
of  the  amount  of  the  Judgment,  but  claims 
that  the  court  erred  in  declaring  a  lien  on 
the  walnut  logs  attached.  This  only  affects 
the  interpleader,  and  his  rights  are  not  be- 
fore the  court.  Appellant  does  not  claim  any 
interest  In  the  logs,  and  was  not  prejudiced 
by  the  declaration  of  law,  if  erroneoua  Kel- 
ly T.  Keith,  77  Ark.  81,  90  8.  W.  loa  He 
could  only  be  affected  by  the  trivial  amount 
of  costs  that  accrued  by  reason  of  the  attach- 
ment, and  that  could  have  been  reached  by- 
motion  to  retax  the  costs.  Instead  of  by  ap- 
peal. Thompson  v.  Baxter,  76  Ark.  827,  88 
S.  W.  986. 

Affirmed. 


RBMLET  V.  MATTHEWS. 
(Supreme  Conrt  of  Arkansas.     Dec  16,  1907.) 
COTTMTIKS— ShKBIIT  AND  COIXBOTOB— SlTSPEIV- 

siON  or  Shsbift— Failubx  to  Qualify  a.b 
■   CorxEoroB— AppoiHntENT— Tentjbk. 

Though  a  sheriff  Is  suspended,  under  Klr- 
by's  Dig.  (  7992,  on  indictment  being  filed 
against  him,  he  is  still  sheriff,  and  entitled  to 
qualify  for  the  separate  office  of  ooUeetor ;  and, 
on  his  failure  to  do  so  in  the  time  limited,  sec- 
tion 7042,  providing  that  if  the  sheriff  fail  to 
qualify  as  collector  within  a  certain  time,  the 
Oovemor  shall,  on  being  notified,  appoint  a  per- 
son to  perform  the  duties  of  collector,  which  ap- 
pointee section  7044  provides  shall  hold  the  of- 
fice till  the  next  general  election,  applies. 

Appeal  from  Circuit  Court,  Chicot  Coun- 
ty;   Henry  W.  Wells,  Judge. 

Suit  by  0.  M.  Matthews  against  E.  P.  Rem- 
ley.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Reversed  and  remanded,  with  dlret*- 
tlonsi 
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This  Is  a  salt  brought  by  C.  M.  Matthews 
gainst  El.  P.  Remley  to  obtain  posBession  of 
le  office  of  collector  of  Chicot  county.  The 
lets  are  undisputed,  and  are  as  follows: 
M.  C.  Strong  was  appointed  sherlfT  and  ez- 
DBclo  collector  of  Chicot  county,  Ark.,  on  the 
1  day  of  July,  1905,  and  serred  until  the' 
}th  of  October,  1906.  Upon  said  date  be 
as  suspended  from  office  by  an  order  of  the 
ircuit  court,  there  being  18  indictments  filed 
gainst  him  charging  htm  with  malfeasance 
I  cHQBce.  The  defendant,  B.  P.  Remley,  was 
ppolnted  sheriff  to  fill  the  vacancy  caused 
y  the  said  suspension  of  M.  C.  Strong,  by 
36  Governor,  on  the  20th  day  of  October, 
906,  and  filed  his  bond,  and  took  the  oath 
F  office,  and  entered  upon  the  duties  of  said 
FBca  M.  C.  Strong  did  not  qualify  as  col- 
!ctor.  B.  P.  Remley  failed  to  make  the  col- 
actor's  bond  prior  to  the  first  Monday  In 
•ecember,  1906,  and  the  county  clerk  certl- 
ed  said  failure  to  the  Governor,  and  B.  P. 
«mley  was  appointed  collector  on  the  7th 
t  December,  and  made  his  bond  on  the  12th 
t  December,  1906.  M.  C.  Strong  resigned 
Is  position  as  sheriff  while  under  Indictment 
a  the  8th  day  of  March,  1907.  On  March 
,  1907,  B.  P.  Remley  was  again  appointed 
tieriff  by  the  Governor  of  this  state,  and  fil- 
1  bis  bond,'  and  qualified  on  the  13th  of 
[arch,  1907.  E.  P.  Remley  filled  the  office 
F  sheriff  until  the  election  and  qualification 
r  C.  M.  Matthews.  The  appellee,  O.  M. 
[atthews,  was  elected  siierlff  at  a  ^»ecial 
lection  held  on  the  15th  day  of  April,  1907, 
ad  was  commissioned  on  the  24th  day  of 
prll,  1907,  and  qualified  as  sheriff  on  the 
Mb  day  of  April,  1907,  and  demanded  of 
1.  P.  Remley  the  office  of  collector  of  Chicot 
)unt7  and  the  books  and  papers  thereto  be- 
inglng,  and  was  refused.  The  books  and 
apers  of  the  office  of  sheriff  were  turned 
rer  to  the  appellee  by  the  appellant  on  the 
»th  day  of  April,  1907." 
The  defendant  moved  the  court  to  give  the 
>llowlng  declarations  of  law:  >"(1)  B.  P. 
emiey  Is  entitled  to  the  office  of  collector 
'  Chicot  county,  under  the  appointment  re- 
vived by  him  from  the  Governor  on  Decem- 
it  7,  1906;  be  having  given  bond  within 
in  days  after  said  appointment  and  quail- 
ed as  required  by  law  as  collector  of  Chicot 
>unty.  Such  declaration  of  law  the  court 
>fased  to  give,  to  which  refusal  the  defend- 
it  at  the  time  excepted,  and  asked  that  his 
cceptlons  be  noted  of  record,  which  was 
len  and  there  accordingly  done.  (2)  The 
aintlff,  C.  M.  Matthews,  Is  not  entitled  to 
te  office  of  collector  of  Chicot  coimty.  Ark., 
r  virtue  of  his  election  to  the  office  of  sher- 
t  in  April,  1907 ;  the  office  of  collector  hav- 
ig  previously  been  filled  by  appointing  B.  P. 
emley."  Such  declaration  of  law  the  court 
^fused  to  give  and  declare,  to  which  ruling 
id  judgment  of  the  court  the  defendant  at 
le  time  excepted,  and  asked  that  his  excep- 
ons  be  noted  of  record,  which  was  then  and 
lere   accordingly   done.    The   court  of  its 


own  motion  gave  the  following  declaration 
of  law:  "The  plaintiff,  O.  M.  Matthews,  is 
entitled  to  the  office  of  collector  of  Chicot 
county  by  virtue  of  being  elected  sheriff  un- 
der the  special  election  In  April,  1907" — and 
gave  judgment  for  the  possession  thereof,  to 
which  ruling  and  judgment  of  the  court,  in 
so  declaring  the  law  to  be,  defendant  at  the 
time  excepted,  and  a^ed  that  his  exceptions 
be  noted  of  record,  which  was  accordingly 
done.  Judgment  was  thereupon  entered  in 
favor  of  the  plaintiff.  Defendant  filed  his 
motion  for  a  new  trial,  and,  upon  it  being 
overruled,  has  appealed. 

B.  A.  Bolton,  William  Kirten,  and  N.  B. 
Scott,  for  appellant,  J.  R.  Parker,  for  ap- 
pellee. 

HART,  J.  (after  stating  the  facts  as  above). 
M.  C.  Strong  was  suspended  from  office  under 
section  7992,  Klrby's  Digest,  which  reads  as 
follows,  to  wit:  "Whenever  any  presentment 
or  indictment  shall  be  filed  in  any  circuit 
court  in  this  State  against  any  county  or 
township  officer,  for  incompetency,  corrup- 
tion, gross  immorality,  criminal  conduct 
amounting  to  felony,  malfeasance,  mlsfeas- 
ance  or  nonfeasance  in  office,  such  circuit 
court  shall  immediately  order  that  such  offi- 
cer be  suspended  from  his  office  until  such 
presentment  or  indictment  shall  be  tried: 
Provided,  such  suspension  shall  not  extend 
beyond  the  next  term  after  the  same  shall  be 
filed  in  such  circuit  court,  unless  the  cause 
is  continued  on  the  application  of  the  defend- 
ant" Section  7993  provides  for  the  removal 
of  such  officer  upon  conviction.  It  will  be  ob- 
served that  Strong  was  not  removed  from  the 
office  of  sheriff,  but  was  only  suspended  pend- 
ing the  Indictments  against  him.  Remley 
was  appointed  sheriff  on  the  20th  day  of  Oc- 
tober, 1906,  under  section  7995  of  Klrby's  Di- 
gest, authorizing  the  Governor  to  temporarily 
appoint  an  officer  in  the  place  of  the  suspend- 
ed officer.  This  presents  for  our  considera- 
tion the  question:  Who  was  entitled  to  qual- 
ify as  collector  of  the  revenue  of  Chicot  coun- 
ty in  1906,  Strong  or  Remley? 

In  the  case  of  Crowell  v.  Barham,  67  Ark. 
197,  21  S.  W.  34,  Cockrill,  C.  J.,  said:  "The 
offices  of  sheriff  and  collectnr,  though  usually 
exercised  by  the  same  person,  are  as  separate 
and  distinct  aa  though  held  by  different  in- 
cumbents. Ex  parte  McCabe,  33  Ark.  896; 
Falconer  v.  Shores,  87  Ark.  386.  If  the  sher- 
iff become  collector  by  reason  of  qualifying 
as  sheriff,  there  would  be  strong  ground  for 
contending  that  his  general  deputy  was  also 
deputy  collector,  as  was  held  in  the  case  of 
People  V.  Otto,  77  Cal.  45,  18  Pac  889.  But 
under  our  statute  the  sheriff  becomes  collect- 
or only  when  he  qualifies  as  collector.  He 
has  the  right  by  virtue  of  his  office  to  become 
collector,  but  he  may  forfeit  the  right  with- 
out forfeiting  the  office  of  sheriff.  In  tliat 
event,  the  law  authorizing  the  substitution  of 
another  in  the  office."  It  seems  clear,  then, 
that  Strong,  and  not  Reml^,  had  the  right  to 
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qualify  as  collector,  (or  the  reason  that 
Strong  was  still  sUeritT.  He  did  not  cease  to 
be  sheriBf  l>ecau8e  of  his  suspension  pending 
the  indictments  asainst  him.  Strong's  suspen- 
sion from  the  oflice  of  sheriff  only  disabled 
him  from  discharging  the  duties  of  the  office, 
and  did  not  take  away  the  office  itself.  Only 
a  removal  from  office  could  do  that.  He  was 
still  the  sheriff,  and  by  virtue  of  holding  that 
office  had  the  right  to  qualify  as  the  collect- 
or of  revenue.  Strong  failed  to  give  the  bond 
of  collector  within  the  time  prescribed  by 
law,  and  npon  a  certificate  by  the  clerk  to 
that  effect  the  Governor  appointed  Remley 
to  that  office,  pursuant  to  section  7012  of  Klr- 
by's  Digest.  This  was  a  valid  appointment; 
for  section  48,  art  7,  of  the  Constitution 
leaves  the  office  of  collector  under  legislative 
control.  Falconer  v.  Shores.  37  Ark.  386.  In 
that  case  the  court  said:  "Upon  the  failure 
of  a  sheriff  to  give  bond  as  collector  of  reve- 
nue within  the  time  prescribed  by  law,  the 
Governor  Is  required,  upon  notice  of  such  fail- 
ure from  the  county  clerk,  to  declare  the  of- 
fice vacant  and  fill  it  by  appointment" 

We  ore  now  brought  to  consider  the  length 
of  his  term.  As  we  have  seen,  appellant  was 
appointed  pursuant  to  section  7042  of  Kirby's 
Digest.  Section  7044  provides  that  he  shall 
bold  the  office  until  the  next  general  election 
and  until  his  successor  is  elected  a\  \  quali- 
fied. In  the  case  of  Alston  v.  Falconer,  42 
Ark.  114,  it  is  held  that  where  a  person  is 
appointed  collector  pursuant  to  the  statutes, 
supra,  he  is  by  law  entitled  to  hold  it  until 
the  next  general  election  and  until  his  suc- 
cessor is  elected  and  qualified.  See,  also, 
Falconer  v.  Shores,  supra. 

Reversed  and  remanded,  with  direction  to 
enter  Judgment  in  accordance  with  this  opin- 
ion. 


ST.  LOUIS.  I.  M.  ft  S.  RT.  00.  T.  MILtBR. 
(Supreme  Coort  of  Arkansas.  Dec.  9,  1907.) 
Dauaoes  — Loss  or  Pbopebtt  — Bvidencb  — 

S0FFICIENCT— InENTlTY   OP    PbOPERTT. 

In  an  action  for  the  killine  of  a  mare,  evi- 
dence held  to  sustain  a  verdict  that  it  was  plain- 
tiffs mare  that  was  killed. 

Appeal  from  Circuit  Court,  Clay  County; 
Frank  Smith,  Judge. 

AcUon  by  W.  S.  Miller  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  for  the  killing  of  a  mare.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

T.  M.  Mehaffy  and  J.  B.  Williams,  for  ap- 
pellant 

HILL,  C.  J.  Miller  sued  for  a  black  mare 
which  he  alleged  was  killed  by  a  definitely 
described  train  of  the  appellant  railroad  com- 
pany at  Lenson  Crossing.  He  recovered  Judg- 
ment and  the  railroad  company  has  appealed. 

The  sole  question  is  whether  the  evidence 
la  sufficient  to  Identify  the  black  mare  sued 


for  as  the  animal  struck  by  the  trnin  k 
time  and  place  alleged.  Mr.  Miller  did 
see  her  killed,  but  testified  that  he  last 
her  when  she  was  near  the  Lenson  Crosi 
that  she  was  a  black  mare,  three  years 
Subsequently  he  stated  that  she  had  i 
gray  or  white  hairs  around  the  root  ol 
tail,  and  her  mother  was  a  fiea-bltten  j 
He  heard  of  the  killing  the  day  afterw 
and  went  to  the  place  to  see  after  the  c 
but  found  that  she  had  been  burned  li 
night,  and  he  did  not  see  her  and  did 
identify  the  mare  that  he  heard  was  1 
burned  as  his.  Another  witness  describe 
animal  which  was  killed  at  Lenson  Croi 
on  account  of  her  injuries  from  the  t 
and  burned,  to  tiave  been  a  bay  fllly, 
very  dark,  and  not  very  light"  This  wli 
stated  that  he  knew  a  herd  of  horses  be 
Ing  to  Mr.  Miller ;  that  the  mare  killed 
one  of  that  herd,  which  was  generally  r 
ed  to  be  owned  by  Mr.  Miller.  He  doef 
know  the  individual  animals  belonging  ti 
herd,  but  knows  the  herd  collectively, 
says  that  the  bay  filly  that  was  killed 
about  three  years  old.  Another  witness 
tifles  that  he  was  present  when  the  mare 
killed.  He  describes  her  as  a  nice  large 
iron  gray  to  the  best  of  hia  knowledge, 
ler  further  testified  that  be  had  not  seei 
blac^  mare  since  the  animal  was  kille 
the  train,  and  she  was  missed  from  the  n 
In  the  herd  with  which  she  ran. 

This  Is  all  the  testimony  on  the  sul 
and  it  Is  earnestly  Insisted  that  the  alh 
and  probata  do  not  agree.  It  is  true  tha 
descriptions  as  to  color  do  not  agree, 
these  facts  are  established:  That  it  w 
mare  about  three  years  of  age  which 
injured  hy  the  train,  and  was  killed  to 
her  suffering,  and  burned  by  the  section 
at  the  time  and  place  alleged  in  the 
plaint,  and  that  the  mare  killed  was  oi 
the  herd  of  mares  which  ran  together 
were  owned  by  Miller,  and  Miller  had 
counted  for  the  balance  of  tils  bunch  and 
his  black  mare.  These  facts  certainly 
to  prove  that  It  was  his  mare  that  was  k' 
Whether  she  was  a  black,  bay,  or  Iron 
Is  a  matter  of  difference  of  opinion  or  r 
lection  among  the  witnesses.  But  there 
sufficient  evidence  to  sustain  the  verdict 
It  was  Miller's  mare  that  was  killed, 
that  is  the  sole  (jnestion  on  this  appeaL 

Affirmed. 


STATE  ex  rel.  GOING  v.  HIGGINBOTE 

(Supreme  C!ourt  of  Arkansas.    Dec.  9,    1 

Counties— Ofpiceb8—"0ountt  Otfickbs 
A  director  of  a  levee  district  created  bj 
Feb.  15.  1893  {.Kcts  1893,  p.  24,  as  amende 
Acts  1893,  p.  119),  creating  a  levee  dii 
embracing  all  or  parts  of  several  connties 
providing  for  the  appointment  by  the  Govt 
of  directors  thereof,  is  not  a  county  officer.  ' 
in  Kirby's  Dig.  8  7984,  requiring  proseci 
attorneys  to  institute  proceedings  against 
sons  usurping  a^unty  oHice;  a  county  o 
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eing  one  performing  functioDB  only  within  the 
ounty. 

[Ed.  Note.— For  other  deGnitions,  see  Words 
nd  Phrases,  vol.  2.  pp.  1663-16G6.] 

Appeal  from  Circuit  Court,  Craighead 
l^ounty;    EVank  Smith,  Judge. 

Action  by  the  state,  on  the  relation  of  L. 
3.  Going,  prosecuting  attorney  for  the  Seo- 
ind  Judicial  District,  against  Walter  Hlg- 
;Inbotham.  From  a  judgment  of  dismissal 
m  sustaining  a  demurrer  to  the  complaint, 
be  relator  appeals.    Affirmed. 

The  complaint  alleged  that  under  the  act  of 
be  General  Assembly,  which  became  a  law 
k'itbout  the  approval  of  the  Governor  on 
February  15, 1893  (Acts  1893,  p.  24,  as  amend- 
d  by  Acts  1893,  p.  119),  there  was  created 
ind  established  the  St  Francis  levee  district, 
imbracing  all  of  the  counties  of  Mississippi 
ind  Crittenden  and  parts  of  the  counties  of 
Traigbead,  Poinsett,  Cross,  St  Francis,  Lee, 
md  Phillips ;  that  said  act  provided  for  the 
leation  of  a  Iward  of  directors,  to  be  ap- 
lointed  by  the  Governor,  to  control  and  man- 
ige  the  affairs  of  said  district,  and  provided 
hat  said  directors  should  t>e  appointed,  three 
lach  from  the  several  counties  named ;  that 
n  March,  1905,  the  Governor  appointed  de- 
endaut  a  meml>er  of  said  board  of  directors 
rom  Craighead  county ;  that  defendant  is  a 
Itizen  and  resident  of  Craighead  county,  but 
Loes  not  live  within  the  l>ound8  of  said  dis- 
rict,  in  fact  living  more  than  ten  miles  from 
be  western  traundary  of  said  district;  that 
lefendant,  notwithstanding  his  dlsqualiflca- 
ion  to  serve  as  an  officer  and  director  of  said 
llstrlct,  has  undertaken  to  usurp  said  office 
ind  to  serve  as  an  officer  and  member  of  said 
(oard  of  directors  of  St  Francis  levee  dis- 
rict  contrary  to  section  4  of  article  19  of 
he  Constitution  of  Arkansas — ^and  prayed 
hat  he  l>e  ousted  from  office,  eta 

L.  C.  Going,  Lamb  &  Caraway,  and  A.  B. 
5hafer,  for  appellant  J.  F.  Gautney  and  N. 
y.  Norton,  for  appellee. 

HILL,  a  J.  This  is  an  action  brought  by 
he  prosecuting  attorney  under  section  7984 
(f  Kirby's  Digest  against  a  director  of  the 
it.  Francis  levee  district,  seeking  to  have 
lim  declared  ineligible  to  bold  and  keep  the 
iffice  of  director,  or  act  as  a  meml)er  of  said 
ward  of  directors,  on  the  ground  that  the 
lald  Hlgginl)otham  did  not  reside  within  the 
(oundary  of  the  St  Francis  levee  district, 
rhe  complaint  the  substance  of  which  will  be 
ound  in  the  statement  of  facts,  sets  forth 
uUy  the  position  of  the  appellant  In  brief, 
he  appellant  contends  that  the  directors  of 
be  St  Francis  levee  district  are  officers  wlth- 
n  the  meaning  of  section  4,  art  19,  of  the 
Constitution,  providing  that  "all  dvll  officers 
or  the  state  at  large  shall  reside  within  the 
tate,  and  all  district,  county  and  township 
fflcers  within  their  respective  districts,  coun- 
ies  and  townships."  This  case  primiirlly  In- 
olves  two  questions:  First,  Is  a  member  of 


tbe  board  of  directors  of  the  St  Francis  levee 
district  a  public  officer?  and,  second,  if  so,  la 
be  a  county  officer?  Before  the  prosecuting 
attorney  can  call  for  a  decision  of  the  ques- 
tion as  to  whether  it  Is  a  public  office,  he 
must  show  that  he  has  a  right  to  question  tbe 
authority  of  the  director.  He  has  no  such 
right  unless  the  director  is  a  county  officer, 
because  it  is  only  against  county  officers  that 
the  prosecuting  attorney  is  authorized,  under 
section  7984,  to  proceed. 

Let  it  be  conceded,  without  being  decided, 
that  a  director  of  the  St  Francis  levee  dis- 
trict Is  a  public  officer  within  the  meaning 
of  that  provision  of  the  Constitution;  still 
tbe  question  remains  paramount  whether  tbe 
prosecuting  attorney  can  oust  bim.  There- 
fore the  first  duty  of  the  court  is  to  ascertain 
what  is  a  county  officer  within  tbe  meaning 
of  section  7984.     In  the  Matter  of  Whiting, 

2  Barb.  (N.  Y.)  513,  the  court  said:  "There 
are  certain  officers  that  are  very  readily  un- 
derstood to  be  county  officers,  such  as  sheriffs, 
coroners,  surrogates,  etc.,  for  they  are  ap- 
pointed or  elected  for  a  county,  must  reside 
in  the  county,  and  can  perform  their  functions 
only  within  the  county.  So  there  are  officers 
clearly  and  easily  known,  for  the  same  rea- 
son, as  city  officers,  such  as  mayor,  recorder, 
alderman,  and  tbe  like,  and  village  officers, 
such  as  village  trustees,  and  town  officers, 
such  as  town  clerk,  constable,  collector,  etc. 
But  there  Is  a  large  number  of  officers,  both 
Judicial  and  administrative,  whom  it  is  diffi- 
cult to  classify  under  either  of  these  denom- 
inations." This  definition  of  a  county  officer 
was  followed  in  the  Matter  of  Carpenter,  7 
Barb.  (N.  T.)  30.  The  Supreme  Court  of 
Georgia  said:  "A  county  officer,  then,  Is  a 
public  officer  whose  duties  are  limited  by  law 
to  a  single  county."  Massenburg  v.  Commis- 
sioners, 96  Ga.  614,  23  S.  E.  998.  The  Su- 
preme Court  of  the  United  States  said :  "An 
officer  of  tbe  county  is  one  by  whom  the  coun- 
ty performs  its  usual  functions — its  functions 
of  government"     Sheboygan  Co.  v.  Parker, 

3  Wall.  (U.  S.)  93.  18  L.  Bd.  33.  In  Knox 
V.  Board,  58  Oal.  59,  a  superintendent  of  ir- 
rigation for  a  district  composed  of  parts  of  a 
county  was  held  not  a  county  officer,  but  an 
officer  of  tbe  district 

Applying  these  principles  defining  a  county 
officer,  it  is  apparent  that  a  member  of  the 
tx>ard  of  directors  of  the  St  Frauds  levee 
district  Is  not  a  county  officer,  even  if  it  be 
conceded  that  he  is  a  public  officer.  He  per- 
forms no  functions  in  or  for  his  county.  He 
performs  none  of  the  duties  pertaining  to  the 
executive  or  Judicial  departments  of  his 
county,  and  he  exercises  none  of  the  political 
functions  of  it  He  is  a  meml>er  of  a  quasi 
corporation,  serving  as  an  "agency  of  the 
state  government,"  composed  of  members 
from  various  counties  and  parts  of  counties 
constituting  a  large  district  Carson  v.  Levee 
Dlst,  59  Ark.  513,  27  S.  W.  590.  If  he  Is  an 
officer,  he  is  an  officer  of  that  district  and  not 
of  tbe  county ;  and  whether  this  position  is  a 
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public  office  within  the  meaning  of  the  Con- 
atitntlon,  or  whether  It  Is  a  mete  agency  of 
the  landowners  compoalng  the  district.  Is  a 
question  which  the  court  will  determine  when 
a  case  arises  which  calls  for  a  decision  there- 
of. 
Judgment  affirmed. 


SLUDEB  T.  STATE. 
(Supreme  Court  of  Arkanaas.     Dec.  9,  1907.) 

Inioxicatikq  Liquobs— GsnuRAi.  Pboskou- 

TIONB— Questions  fob  Jubt. 

Whether  accused  sold   wine  In  quantities 
less  than  five  gallons  held  for  the  Jury. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  29,  Intoxicating  Ldquors,  H  324-330.] 

■     Appeal  from  Circuit  Court,  Johns(Hi  Coun- 
ty;   Hugh  Barbam,  Judge. 

W.  D.  Sluder  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Beversed 
and  remanded. 

Cravens  &  Covington,  for  appellant  Wil- 
liam F.  Klrby,  Atty.  Gen.,  and  Daniel  Taylor, 
Asst  Atty.  Gen.,  for  the  State. 

HILLi,  C.  J.  Sluder  was  Indicted  for  sell- 
ing a  Quart  of  wine  within  three  miles  of  the 
KnoxvlUe  public  school,  contrary  to  the  lo 
cal  option  order  of  the  county  court  of  John- 
son county.  The  court  directed  the  jury  to 
And  the  defendant  guilty,  which  the  jury  did, 
and  assessed  his  fine  at  $26,  and  he  has  ap- 


The  evidence  shows  that  the  wine  was 
made  by  Sluder  from  grapes  grown  upon  his 
own  premises,  and  he  had  a  right,  under  sec- 
ti(»  5100  of  Kirby's  Digest,  to  sell  the  same 
In  original  itackages  of  not  less  than  five 
gallons;  and  the  question  in  the  case  was 
whether  be  had  made  such  sale.  The  state's 
witness  testified  that  be  had  bought  a  five- 
gallon  keg  from  Sluder  and  left  It  with  him ; 
that  he  purchased  on  credit,  and  that  from 
time  to  time  he  carried  away  a  quart,  or  half 
gallon,  or  gallon,  until  bis  keg  was  exhaust- 
ed; that  he  paid  from  time  to  time  money 
on  his  purchase,  and  at  the  time  of  the  trial 
be  had  not  made  full  payment;  that  the 
sums  paid  were  not  for  the  amount  of  wine 
received  by  bim  at  the  time,  but  were  credits 
upon  his  purchase  of  five  gallons  of  wine; 
and  that  some  of  these  payments  were  made 
in  work  and  the  remainder  in  cash.  Sluder's 
testimony  was  practically  to  the  same  effect 

Whether  the  transaction  amounted  to  the 
sale  of  an  original  package  of  five  gallons, 
or  whether  It  was  really  a  sale  of  such  quan- 
tities as  the  purchaser  wanted  from  time  to 
time,  was  fairly  a  jury  question.  What  was 
said  in  Bobinson  v.  State,  59  Ark.  341,  as  to 
whether  there  was  a  sale  or  loan  of  whisky, 
is  equally  applicable  here:  "The  law  will 
not  tolerate  subterfuges  of  any  kind;  and 
if  the  defendant,  under  pretense  of  making  a 
loan  of  whisky,  to  be  returned  In  kind,  ac- 
tually sold  the  whisky,  as  alleged,  be  ahonld 


be  punished.  But  whether  he  sold  it  or  ex- 
changed it  for  other  liquor  of  the  same  kind 
is  a  question  of  fact,  and  it  Is  his  right  to 
have  that  question  submitted  to  a  jury,  to  be 
determined  by  them  after  a  consideration  of 
all  the  facts  and  circumstances  surrounding 
the  transaction."  In  State  v.  Brown,  102  S. 
W.  394,  this  court  held  under  the  facts  there 
that  the  evidence  established  beyond  ques- 
tion a  sale,  and  the  court  should  have  so  in- 
structed the  jury,  but  dUferentiated  It  from 
the  Bobinson  Case,  as  there  were  circtmistan- 
ces  in  It  which  would  tend  to  prove  a  real 
loan,  while  the  undisputed  facts  In  the  Brown 
Case  proved  the  transaction  to  be  a  sale.  la 
the  one  It  was  a  question  for  a  jury ;  in  the 
other,  for  the  court  This  case  falls  within 
the  Bobinson  Case,  and  the  good  faith  of  the 
"five-gallon  sale"  should  be  determined  by  a 
Jury. 
Reversed  and  remanded. 


WESTEBN    UNION   TELEGRAPH   00.    T. 

WENISEI. 
(Supreme  Coart  of  Arkansas.     Nov.  25,  1907.) 

1.  Tkleobaphs — Failubb  to  Delivxb  TBI.B- 
OBAM— Actions— McNTAi,    Sutfibino  —  Bix- 

0E88IVK  DaKAQEB. 

In  an  action  tor  damages  for  mental  suf- 
fering caused  by  failure  to  deliver  a  telegram 
notifying  plaintiff  of  the  burial  place  of  her 
brother,  where  it  appeared  that  plamtiff's  broth- 
er was  a  fall-grown  man,  that  ne  and  plaintiff 
had  not  resided  together  for  several  years,  and 
that  his  funeral  arrangements  were  properly 
attended  to  by  his  father,  a  verdict  for  $1354 
was  excessive. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  (  74.] 

2.  Samk— Pebbons  Entitled  to  Damages  — 
Neoessitt  fob  Coufany's  KNowLBDas  or 
Intbbest. 

A  telegraph  company  owes  a  duty  in  the 
transmission  and  delivery  of  messages  only  to 
persons  of  whose  beneficial  interest  in  the  tele- 
gram the  company  receives  information  from  the 
face  of  the  telegram  itself  or  from  other  sour- 
ces; hence,  unless  a  telegraph  company  knew 
that  a  telegram  addressed  to  plaintilTs  sister 
was  for  the  purpose  of  enabling  plaintiff  to  at- 
tend her  brother's  funeral,  or  defendant  was  no- 
tified of  such  purpose,  plaintiff  could  not  recover 
for  failure  to  deliver  the  telegranL 
8.  Same— Actions — Speciai,  Damages  —  Nb- 
CE88ITT  fob  Company's  KNOWLEnax  or 
Pubpobe. 

A  telegraph  company  ia  liable'  for  special 
damages  occasioned  by  failnre  to  deliver  a  mes- 
sage only  where  notice  of  the  facts  ^ving  rise 
to  the  special  damage  is  received  either  from 
the  face  of  the  telegram  or  from  other  sources ; 
hence  plaintiff  could  not  recover  for  failure  to 
deliver  a  message  conveying  information  intend- 
ed to  enable  her  to  attend  her  brother's  funeral, 
unless  defendant  could  tell  from  the  message  It- 
self the  purpose  thereof,  or  otherwise  received 
notice  of  that  fact 
4.  Sams— Notice  or  Ob^teoi  or  Tklbokam. 

A  telegram,  addressed  to  plaintiffs  sister, 
reading,  "If  yon  can,  come  at  once,  Clara,"  sign- 
ed "Pa,"  does  not  on  its  face  disclose  facts 
leading  to  any  information  of  any  special  injury 
to  plaintiff  by  reason  of  nondelivery ;  hence,  in 
an  action  for  mental  suffering  resulting  from 
failnre  to  deliver,  a  request  to  so  instruct  should 
have  been  granted.  .  ,  . 
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Save— Facts  Constitutino  Knowxedob. 

Though  a  telegraph  company  would  be 
irgeable  with  information  whigh  several  mea- 
ses, taken  together,  would  afford,  U  they  were 
adled  by  the  same  agent  or  operator,  the  doc- 
De  of  impated  knowledge  will  not  charge  an 
int  of  a  telegraph  company  in  all  cases  with 
dee  of  matters  of  which  other  agents  may 
ve  knowledge ;  hence,  where  a  day  message 
s  received  at  an  office,  where  there  were  many 
ployte  working  daring  different  bonra,  notify- 
;  plaintifiTs  sister  of  the  death  of  a  brother, 
i  it  was  answered  by  a  day  message  asking 
plaintiff  should  go  or  the  brother  be  brought 
:re,  and  a  night  message  was  sent  to  plain- 
's sister,  requesting  plaintiff  to  come  if  she 
lid,  the  telegraph  company  was  not  chargeable 
:h  information  which  the  messages,  taken  to- 
iler, would  afford,  so  as  to  render  them  liable 
'  sppcial  damages  on  account  of  failure  to  de- 
er the  night  message. 

Ippeal  from  Clrcnlt  Court,  Pulaski  Ooun- 

;  E.  W.  'Wlnfleld,  Judge. 

^.ctlon  by  Clara  Wenlskl  against  the  Wes- 

n  Union  Telegrraph  Company.     Prom  a 

Igment   for  plaintltf,   defendant   appeals. 

versed  and  remanded. 

jeo.   H.  Pearons  and   Rose,   Hemingway, 

ntrell     &    Loughborough,    for    i^pellant 

LTshall  &  Collman,  for  appellee. 

kIcCULLOCH,  J.  This  Is  an  action  to  re- 
ret  damages  alleged  to  have  been  caused 
the  negligent  failure  of  defendant's  em- 
»y68  to  promptly  dellfer  a  telegram  from 
r  father,  in  Toledo,  Ohio,  addressed  to  her 
ter  In  Little  Rock,  Ark.,  which  was  In- 
ided  to  Inform  plaintiff  of  the  place  of 
rial  of  her  brother,  so  that  she  couM  at- 
id.  She  alleged  In  her  complaint  that  by 
ison  of  being  thus  prevented  from  attend- 
t  the  funeral  of  her  brother  she  suffered 
>ntal  anguish,  to  her  damage  in  the  sum  of 
000.  The  jury  awarded  her  the  sum  of 
354,  and  the  defendant  appealed  to  this 
irt. 

Plalntirs  father,  Valentine  Weniskl,  and 
r  brother,  John,  lived  In  Toledo,  and  she 
ed  In  Little  Rock  with  her  widowed  sls- 
',  Mrs.  Joe  Smelzer.  John  Wenlskl  died 
Toledo  on  December  7,  1905,  a,nd  his  fa- 
it  Immediately  sent  the  foHowIng  tele- 
im  over  defendant's  wire  to  Mrs.  Smelzer: 
[>hn  Is  dead.  Died  at  12  a.  m."  This  mes- 
;e  was  promptly  delivered  to  Mrs.  Smel- 
•  in  the  early  part  of  the  afternoon  on  the 
ne  day,  and  she  Immediately  filed  with 
iployfis  In  charge  of  defendant's  office  the 
lowing  message  to  her  father:  "Shall 
ira  come,  or  do  you  wish  to  bring  John 
re.  Answer  at  once.  [Signed]  Lula."  Her 
iher  sent  In  reply  the  following  message, 
dressed  to  Mrs.  Joe  Smelzer:  "If  you  can, 
me  at  once,  Clara.  [Signed]  Pa."  This 
issage  was  not  delivered  at  all,  and  dam- 
e  Is  claimed  on  account  of  the  omission, 
lis  was  on  Friday  night,  and  plalntifTs 
Qther  was  not  burled  until  the  following 
mday.  It  Is  shown  that  she  cotild  have 
ireled  from  Little  Rock  to  Toledo  in  about 
bonn. 


We  deem  It  proper  to  say  In  the  outset 
that  the  assessment  made  by  the  jury  of 
damages  so  grossly  In  excess  of  the  amount 
warranted  by  the  evidence.  If  the  plalntlft  Is 
entitled  to  recover  any  damages  at  ail,  calls 
for  a  reversal  of  the  judgment,  regardless 
of  any  other  error  In  the  proceedings.  The 
element  of  mental  anguish  allowed  by  tbe 
statute  In  the  assessment  of  damages  for 
nondelivery  of  a  telegram  is  so  Indeterminate 
In  its  nature  that  It  must  be  left  to  some  ex- 
tent to  the  sound  judgment  of  the  trial  jury; 
but  there  is  a  limit  to  the  power  and  dis- 
cretion of  the  jury  In  that  respect,  and  It 
becomes  our  duty  to  set  aside  an  assessment 
which  Is  palpably  excessive.  We  think  the 
verdict  In  this  case  clearly  presents  such  a 
situation.  PlalntlfTs  brother  was  a  full- 
grown  man  about  25  years  of  age,  and  he  and 
plaintiff  had  not  resided  together  for  sevenil 
years.  He  lived  with  his  father  In  Toledo, 
and  plaintiff  lived  with  her  sister  in  Little 
Rock.  Her  father  and  his  friends  in  Toledo 
looked  after  all  necessary  arrangements  for 
the  funeral,  and  she  had  no  duty  to  discharge 
In  that  respect;  so  there  could  have  been  no 
humiliation  resulting  from  an  omission  to 
provide  such  arrangements  as  were  suitable 
to  show  proper  respect  for  the  memory  of  the 
dead.  Her  only  deprivation  on  account  of 
tbe  failure  to  deliver  the  telegram  was  the 
melancholy  pleasure  of  attending  the  funeral 
of  her  deceased  brother,  and  tbe  satisfaction 
of  having  fully  discharged  her  duty  to  the 
dead.  It  may  be  that  such  a  bereavement 
produces  mental  Injury  distinct  from  that  re- 
sulting naturaNy  from  the  death  of  a  brother 
or  other  loved  one,  which  would  justify  tbe 
assessment  of  some  pecuniary  compensation; 
but  we  feel  sure  that  a  far  less  sum  than 
that  assessed  by  the  jury  In  this  case  would, 
under  the  circumstances  shown  by  the  evi- 
dence, suffice  to  afford  full  compensation  to 
the  plaintifF  for  her  Injury  in  this  respect. 
We  are  unwilling,  therefore,  to  permit  this 
verdict  to  stand,  even  If  no  other  error  was 
found  in  the  record. 

The  defendant  requested  the  court  to  give 
the  following,  among  other  instructions  to 
the  jury,  which  was  refused:  "(5)  If  you 
find  from  the  evidence  that  a  message  was 
sent  from  Toledo,  Ohio,  addressed  to  Mrs, 
Joe  Smelzer,  1000  Barber  avenue.  Little 
Rock,  reading,  'If  you  can,  come  at  once, 
Clara,'  signed  'Fa,'  and  that  this  message 
was  not  delivered  through  defendant's  neg- 
ligence, and  you  further  find  that,  had  said 
message  been  promptly  delivered  to  Mrs. 
Smelzer,  plaintiff  would  have  gone  to  Toledo 
and  would  have  attended  the  funeral  of  her 
brother,  still  said  message  does  not  on  Its 
face  show  either  that  plaintlfTs  brother 
would  be  burled  in  Toledo  or  that  the  mes- 
sage was  for  the  purpose  of  enabling  plain- 
tiff to  attend  his  funeral;  and  unless  you 
further  find  that  defendant  was  notified  that 
this  was  tbe  purpose  of  tlie  message  ahe  la 
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(Ark. 


not  entitled  to  recover  for  any  mental  an- 
Kuish  she  may  have  endured  because  she  'was 
prevented  from  attending  ber  brother's  fa- 
neral,  and  your  verdict  will  be  for  the  de- 
fendant." The  court  erred  In  refusing  to  give 
this  Instruction.  A  telegraph  company  owes 
a  duty  In  the  transmission  and  delivery  of 
messages  only  to  persons  of  whose  beneficial 
Interest  in  the  telegram  the  company  re- 
ceives information  from  the  face  of  the  tele- 
gram itself  or  from  other  sources;  and  it  is 
liable  for  special  damages  only  where  notice 
of  the  f&cts  which  give  rise  thereto  is  received 
either  from  the  face  of  the  telegram  or  ftom 
other  sources.  W.  U.  Tel.  Co.  v.  Raines,  78 
Ark.  545,  94  8.  W.  700;  Same  v.  Schrlver, 
141  Fed.  538,  72  O.  a  A.  698,  4  L.  R.  A.  (N. 
S.)  678;  McCormIck  v.  W.  U.  Tel.  Co.,  79 
Fed.  449.  25  O.  a  A.  85,  88  Lw  R.  A.  684; 
Morrow  y.  Same,  107  Ky.  518,  54  S.  W.  853; 
W.  U.  Tel.  Ca  ▼.  Bell  (Tex.  Civ.  App.)  90  S. 
W.  714;  W.  U.  Tel.  Co.  ▼.  Adams,  75  Tex. 
531,  12  S.  W.  857,  6  L.  R.  A-  844,  16  Am. 
St.  Rep.  920;  Same  v.  Klrkpatrlck,  76  Tex. 
217,  13  S.  W.  70,  18  Am.  St  Rep.  37. 

The  message  which  defendant's  agents  fail- 
ed to  deliver  did  not  on  its  face  disclose  facta 
leading  to  Information  of  any  special  Injury 
to  plalntlfT  by  reason  of  nondellrery;  hence 
the  jury  should  have  been  so  toll.  Nor  could 
this  message,  which  was  received  at  defend- 
ant's office  in  Little  Rock  at  night,  be  con- 
nected with  the  other  messages  passing 
through  the  office  daring  the  daytime,  when 
an  entirely  different  force  of  men  were  at 
work,  without  proof  of  actual  knowledge  on 


the  part  of  the  persons  through  whose  hands 
the  last  message  passed  of  the  contents  of 
the  earlier  messages.  It  would  be  carrying 
the  doctrine  of  Imputed  knowledge  too  far  to 
say  that  each  agent  of  a  telegraph  company 
must  In  all  cases  be  charged  with  notice  of 
what  other  agents  have  knowledge.  Of 
course,  it  would  be  different  when  both  mes- 
sages were  handled  by  the  same  agent  or 
operator.  In  such  case  the  company  would 
be  chargeable  with  Information  which  both 
messages,  taken  together,  would  afford.  Erie 
Tel.  Co.  V.  Grimes,  82  Tex.  89,  17  S.  W.  831; 
Herron  v.  W.  U.  Tel.  Co.,  90  Iowa,  129,  67  N. 
W.  696.  But  in  a  city  office,  where  there 
are  many  employes  working  during  different 
hours,  and  where  It  would  be  impracticable 
to  devise  a  system  whereby  each  employ6 
could  be  conveniently  given  notice  of  all  the 
business  which  passes  through  the  office  dur- 
ing the  day,  it  ^ould  be  not  <mly  unreason- 
able, but  very  unjust  to  the  company,  to 
charge  each  employ^  with  constructive  knowl- 
edge of  the  contents  of  all  messages.  For 
all  practical  purposes  It  would  be  no  more 
unreasonable  to  charge  a  night  operator  or 
agent  In  the  Little'  Rock  office  with  informa- 
tion of  the  contents  of  a  message  passing 
through  the  New  York  office  than  to  charge 
him  with  information  of  a  message  known 
only  to  a  day  operator  or  agent  in  the  same 
office. 

There  are  other  assignments  of  error;  but; 
as  those  already  discussed  call  for  a  reversal. 
It  is  unnecessary  to  pass  upon  others. 

Reversed,  and  remanded  for  a  new  trial 
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DUELIi  et  al.  r.  LESLIB  et  al. 

ireme   Court   of  Missoiiri,   Divialon   No>  2. 
Dec.  10,  1907.) 

FFKAi,  —  Scops  of  Review  —  Tbiai,  ow 

IBEED   STATEUENT  OF  FACTS. 

An  agreed  statement  of  facts  on  which  a 
e  is  submitted  stands  in  lieu  of  a  special  ver- 
and  must  be  treated  as  such  on  appeal, 
d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
3,  Appeal  and  Error,  §  3344.] 

[ORTOAOES — ABS0LT7TE  DEED  AS  MOBTOAOK 
lEDEMFTIOR  BT  GbANTOB. 

A  court  of  equity  may  declare  a  deed  ab- 
le on  its  face  to  be  a  mortgage  and  permit 
grantor  to  redeem. 

d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
35,  Mortgages,  }{  eO-€6.] 

AMS— Reijition   of   Debtor  and   Cbed- 

>B. 

A  deed  absolute  on  its  face  will  not  be  held 
ortgage  unless  the  relation  of  debtor  and 
itor  exists  between  the  grantor  and  grantee, 
it  was  the  intention  of  the  parties  to  secure 
layment  of  such  debt. 

d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
35,  Mortgages,  }§  60-66.] 

AUE. 

There  can  b«  no  mortgage  without  a  debt; 
leaving  out  of  view  agreements  for  the  per- 
ance  of  obligations  other  than  the  payment 
loney,  it  is  essential  to  constitute  a  mort- 
that  there  be  an  agreement  either  express 
nplied  on  the  part  of  the  mortgagor  to  i>ay 
le  mortgagee  a  sum  of  money,  eitner  on  ac- 
t  of  a  pre-existing  debt  or  a  present  loan, 
d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
35,  Mortgages,  {  1.] 

AME— Conditional  Sale. 
Where  the  grantee,  in  an  absolute  convey- 
,  by  an  agreement  executed  at  the  same  time 
intr  that  the  conveyance  was  made  to  pay 
rtain  snm  of  money,  and  stipulates  that  he 
not  convey  the  premises  within  a  specified 
without  the  consent  of  the  grantor,  and 
If  the  grantor  within  that  time  shall  find 
rchaser,  the  grantee  will  convey  on  receiving 
amount  with  interest  for  which  the  land 
been  conveyed  to  him,  the  transaction  is  not 
>rtgage,  but  is  a  conditional  sale,  giving  the 
tee  the  right  to  recover  the  land  after  the 
ration  of  the  specified  time, 
d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
35,  Mortgages,  |  5.] 

AVE— Absolute  Deed  as  Secubitt. 
The  ultimate   fact   which  converts  an  ab- 
te  deed  into  an  equitable  mortgage  is  that 
given  merely  as  a  security, 
d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
35,  Mortgages,  U  60-66.] 

'BEDS— OONDITIORB— PEBFOBMAnOX. 

Where  a  grantor  executes  a  warranty^  deed 
the  understanding  that  the  grantee  will  ex- 
jish  the  grantor's  debt  to  a  third  person,  the 
tee,  to  perfect  his  title  and  give  force  to 
»>nveyance,  must  pay  the  debt, 
d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
16,  Deeds,  {}  4S6,  48711 

[OBTOAOES  —  Absolute  Deed  ab  Mobt- 

OE  OB  Conditional  Sale. 

Where  a  debt  is  extinguished  bj  a  convey- 

,  and  the  grantor  has  the  privilege  of  re- 

ing  by  a  given  time  and  thereby  entitle  him- 

to  a  reconveyance,  the  transaction  is  a  con- 

nal  sale,  but  if  the  relation  of  debtor  and 

itor  remains,  and  the  debt  subsists,  it  is  a 

gage. 

d.  Note.— For  cases  in  point,  see  Cent.  Dig. 

35,  Mortgages,  S  &•] 


9.  Saux. 

A  grantor  conveyed  real  estate  by  deed  ab- 
solute on  its  face  after  the  premises  had  been 
■old  by  a  trustee  in  a  deed  of  trust.  The  gran- 
tor and  grantee  entered  into  a  contract,  whidi 
recited  that  the  grantor  was  desirona  to  save 
what  he  could,  that  the  grantee  had  agreed  to 
redeem,  and  that  if  either  of  the  parties  had  an 
opportunity  to  sell  at  not  less  than  a  fixed  price 
witliin  a  specified  time  a  sale  should  be  made, 
and  out  of  the  proceeds  should  first  be  paid  the 
amount  expended  in  redeeming  the  premises,  etc., 
and  the  surplus  should  be  equally  divided  be- 
tween the  grantor  and  grantee.  Ileld,  that  the 
transaction  was  not  a  mortgage. 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty ;   Chas.  D.  Stewart,  Judge. 

Action  by  Joseph  P.  Duell  and  another 
against  O.  E.  Leslie  and  another.  From  a 
Judgment  of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

This  l8  a  proceeding  In  equity,  which  was 
begun  by  the  plaintiffs  In  the  Scotland  coun- 
ty circuit  court  on  July  5,  1000,  by  which  It 
Is  sought  to  have  an  accounting  taken  and 
ascertain  the  amount  due  on  a  certain  mort- 
gage of  record,  and  authorizing  tbe  plaintiff 
to  redeem  tbe  land  embraced  in  the  mortgage 
from  an  Incumbrance  by  paying  the  balance 
due,  and  for  the  further  relief  of  reforming 
a  contract  made  between  the  parties,  and  tbat 
the  warranty  deed  as  executed  by  the  plain- 
tiffs be  declared  a  mortgage,  aud  for  othpr 
general  relief. 

We  deem  It  unnecessary  to  resproduce  the 
pleadings  In  this  cause ;  but  It  Is  sufficient  to 
state  tbat  the  main  issue  presented  is  as  to 
whether  or  not  tbe  warranty  deed  as  executed 
by  the  plaintiffs  to  N.  V.  Leslie  and  F.  M. 
Cowell  was  In  fact  executed  simply  as  a  se- 
curity for  debt,  and  amounted  to  nothing 
more  than  an  equitable  mortgage.  The  cause 
was  submitted  to  the  trial  court  upon  an 
agreed  statement  of  facts,  and  such  statement 
fully  Indicates  the  Issues  presented  In  the 
pleadings.  Such  agreed  statement  of  facts 
was  aa  follows :  "For  the  purpose  of  a  deci- 
sion of  the  rights  of  the  parties  to  the  above- 
entitled  cause  upon  all  Issues  except  the  Issue 
of  tbe  value  of  the  rents  and  profits  and  tbe 
Issue  of  the  value  of  the  Im^jrovements  put 
upon  the  lands  In  question,  the  parties,  plain- 
tiffs and  defendants,  submit  said  cause  upon 
the  following  agreed  statement  of  facts :  Tbe 
value  of  the  rents  and  profits  and  tbe  Im- 
provements may  be  determined  by  further 
stipulation,  or  by  evidence  taken  by  the  court, 
each  party  to  the  cause  reserving  the  right  to 
appeal  from  the  decision  that  may  be  render- 
ed in  tbe  cause.  It  is  agreed  tbat  on  Decem- 
ber 22,  1892,  plaintiff,  Joseph  P.  Duell,  was 
the  owner  of  the  north  three-fourths  (»/»)  of 
the  east  fourth  (i/t)  of  section  sixteen  (16) 
and  the  northeast  fourth  (V*)  «f  the  north- 
west quarter  (1/4)  of  section  twenty-two  (22), 
all  In  township  sixty-four  (($4),  range  eleven 
(11)  west,  In  Scotland  county.  Mo.,  and  oc- 
cupied tbe  same  with  his  family,  and  on  said 
date  borrowed  of  Ell  Seeley  $2,500,  bearing 
7  per  cent  compound  annual  interest  frooji  . 
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date,  to  secure  which  he  and  bis  wife  on  said 
day  executed  their  deed  of  trust  upon  all 
said  lands  to  one  William  B.  Seeley,  trustee, 
the  said  Ell  Seeley,  being  the  beneficiary 
therein,  which  deed  of  trust  was  In  the  usual 
form  and  Is  recorded  In  Deed  Record  21  at 
page  245  of  the  deed  records  of  Scotland  coun- 
ty, Mo. ;  that  on  the  4th  day  of  March,  1896, 
no  Interest  had  been  paid  on  said  deed  of  trust 
and  the  principal  with  the  accrued  Interest 
amounted  to  over  $3,100,  and  that  on  said  4th 
day  of  March  all  the  said  land  having  been 
duly  adrertlsed  was  sold  by  said  trustee,  the 
40  acres  In  section  twenty-two  (22)  being  bid 
off  by  Lackey  at  $1,100,  and  the  land  In  suit 
being  struck  off  to  Ell  Seeley,  the  beneficiary ; 
that  on  the  6th  day  of  March,  1896,  Joseph  P. 
Duell  with  N.  V.  Leslie  and  F.  M.  Cowell  as 
his  sureties  executed  to  Ell  Seeley  their  bond 
to  redeem  the  120  acres,  which  was  tendered 
to  said  Seeley  and  by  him  refused,  whereup- 
on said  N.  v.  Leslie  paid  Seeley  the  amount 
due  on  said  trust  deed  remaining  after  the 
application  of  the  net  proceeds  of  the  said 
$1,100,  to  wit,  $2,152.85,  and  took  up  said 
note  and  deed  of  trust  on  about  March  21, 
1896 ;  that  on  said  6th  day  of  March,  at  the 
time  of  the  execution  of  said  bond  to  redeem, 
said  Joseph  P.  Duell  and  his  wife  executed 
and  delivered  to  N.  V.  Leslie  and  F.  M.  Co- 
well  their  general  warranty  deed  In  the  usual 
form  conveying  the  lands  in  question  to  said 
Leslie  and  Oowell  for  the  expressed  considera- 
tion of  $2,500,  which  deed  is  of  record  In 
book  56  at  page  SS2  of  aforesaid  deed  records. 
And  at  the  same  time  Joseph  P.  Duell,  N.  V. 
Leslie,  and  F.  M.  Cowell  entered  Into  the 
written  contract  set  forth  In  plaintiffs'  peti- 
tion, a  copy  of  which  marked  'Exhibit  A'  is 
hereto  attached;  that  at  the  time  said  Les- 
lie took  up  the  note  and  deed  of  trust  afore- 
said about  the  21st  day  of  March,  1896,  said 
F.  M.  Cowell  conveyed  his  Interest  in  the 
lands  In  question  to  N.  V.  Leslie  by  quitclaim 
deed  of  record  in  book  48  at  page  442  and  be- 
ing in  the  usual  form  ;  that  neither  Joseph  P. 
Duell,  nor  said  Leslie  or  Cowell,  found  a  sale 
for  said  land  before  March  1,  1897,  and  that 
the  said  Joseph  P.  Duell  occupied  said  farm 
from  March  6,  1896,  until  the  27th  day  of 
Aj>rll,  1897,  and  be  then  with  his  family  mov- 
ed away  and  delivered  possession  of  said  farm 
to  said  N.  V.  Leslie;  that  said  N.  V.  Leslie 
paid  back  taxes  on  said  farm  to  the  amount 
of  $87.62  and  that  In  1900  said  N.  V.  Leslie 
conveyed  the  lands  In  question  together  with 
other  lands  to  his  son,  G.  E.  Leslie,  by  a  gen- 
eral warranty  deed  In  the  usual  form  for  the 
expressed  consideration  of  $1,  the  lands  so 
deeded  being  a  gift,  which  deed  Is  of  record 
In  book  67  at  page  305 ;  that  said  N.  V.  Les- 
lie and  Q.  E.  Leslie  have  been  in  the  posses- 
sion of  said  lands  ever  since  said  Joseph  P. 
Duell  moved  away  from  same  and  have  re- 
ceived the  rents  and  profits,  paid  taxes  there- 
on and  made  Improvements;  that  said  O.  B. 
Leslie  Is  the  sole  heir  to  N.  V.  Leslie  and  the 
administrator  of  the  estate  of  said  N.  V.  Les- 


lie, now  deceased,  and  that  final  settlei 
of  said  estate  has  been  made ;  and  that 
N.  v.  Leslie  and  G.  E.  Leslie  during  all 
time  mentioned  were  solvent  All  the  in 
ments  referred  to  In  this  stlpulatlMX  sba 
considered  in  evidence.  10th  Aug:n8t,  1 
J.  P.  Duell  et  «!.,  by  His  Attorneys.  So 
Boyd  &  Smoot  N.  T.  Leslie  et  al.,  by  & 
St  Pettlnglll  and  J.  M.  Jayne,  Their  A 
neys." 

Attached  to  said  stipulation  and  refe 
to  therein  as  Exhibit  A  and  read  In  evld 
as  follows:  "Exhibit  A.  Memphis, 
March  6,  1896.  This  agreement  made 
entered  into  by  and  between  J.  P.  Duel 
Scotland  county.  Mo.,  party  of  the  first  j 
and  N.  V.  Leslie  and  F.  M.  Oowell,  of  fi 
phts,  Mo.,  Scotland  county,  parties  of  the 
ond  part,  wltnesseth:  That  whereas  J 
Duel]  has  had  his  land  sold  at  trustee's 
to  wit,  the  north  three-fourths  (N.  »/< 
east  fourth  (B.  ^/t),  section  sixteen  (sec 
township  sixty-four  (twp.  64)  north,  r 
eleven  (N.  R.  11),  west  fifth  (W.  5th)  prim 
meridian  (P.  M.)  in  Scotland  coun^.  Mo 
the  4th  day  of  March,  1896,  and  whereas 
desirous  to  save  what  he  can  out  of 
same,  and  whereas  he  is  desirous  to  give  1 
to  redeem  said  land  as  provided  by  law, 
whereas  said  Leslie  and  Oowell  have  si] 
his  bond  to  redeem  given  said  Bli  Seeley, 
whereas  said  Duell  has  deeded  said  lac 
said  Leslie  and  Cowell,  they  are  to  fumisl 
necessary  money  to  redeem  said  land  wi 
the  year  1896,  and  to  pay  off  taxes  and  cli 
against  said  land  to  an  amount  in  all  n( 
exceed  $2,600,  including  Seeley's  debt 
agreed  that  either  said  Leslie  and  Cowel 
said  Duell,  may  find  a  chance  to  sell  said 
at  not  less  than  $27.50  per  acre  within 
year  1896,  and  on  said  sale  said  Duell  1 
give  peaceable  possession  on  March  1, 189 
purchaser  or  purchasers.  Out  of  the  proc 
of  said  gale  shall  first  be  paid  the  amoui 
money  expended  In  redeeming  said  prem 
all  taxes,  Judgments,  and  liens  on  said  p! 
and  ail  costs  Incurred  by  Leslie  and  Co 
In  redeeming  or  defending  said  land,  ai 
per  cent  interest  thereon  from  time  paid 
by  them ;  said  Duell  to  be  charged  ren 
$250  per  year,  which  he  agrees  to  pay 
Leslie  and  Cowell.  Then,  on  said  sale, 
surplus  proceeds  of  sale,  after  paying  of 
claims,  interest,  and  costs,  shall  be  eqi 
divided,  one-half  to  said  J.  P.  Dnell  and 
half  to  said  Leslie  and  Cowell;  the  1 
surplus  to  include  rent  aforesaid.  Shouli 
ther  party  fail  to  find  a  sale  for  said  li 
before  March  1,  1897,  then  this  contract  t 
at  an  end,  and  said  land  to  be  considere 
deeded  absolutely  to  said  Leslie  and  Coi 
and  said  Duell  to  give  possession  without 
ther  notice  on  March  1,  1897,  delivering 
place  in  as  good  condition  as  it  is  at  pre; 
Witness  our  hands  on  the  day  and  date 
above  written.  [Signed  in  duplicate.]  J 
Duell.    N.  v.  Leslie.    F.  M.  Oowell." 

Subsequently,  Bi\d  before  the  caoae  was 
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tted,  the  further  stipulation  and  agreement 

to  facts  was  Bubmitted:  "In  the  circuit 
irt  of  Scotland  county,  August  term,  1905. 
iw  at  this  day,  August  29,  1905,  come  the 
rtles  hereto  In  person  and  by  attorneys, 
d  file  by  leave  of  court  their  further  stlpn- 
ion  and  agreement  of  facts  In  the  above- 
titled  cause,  to  wit:  It  Is  agreed  that  the 
irly  value  of  the  rents  and  profits  of  the 
ids  in  question  is  $250  from  1897  to  1904 
duslre.  It  Is  agreed  that  the  defendants 
re  expended  in  repairs  and  improvements 

the  lands  in  question  since  May  17,  1887, 
H.69,  and  that  said  expenditures  were 
ide  at  the  times  and  on  the  dates  set  oilt 
the  itemized  account  hereto  attached  and 
irked  'Exhibit  B.'  J.  A.  Whiteside  and 
loot,  Boyd  &  Smoot,  Attorneys  for  Plain- 
ts. J.  M.  Jayne  and  Mndd  ft  Pettlngill,  At- 
neys  for  Defendants."  There  was  attach- 
to  this  stipulation  Exhibit  B,  as  designated 

the  stipulation,  embracing  an  itemized 
!ount  of  the  expenditures,  amounting  to  the 
n  as  set  forth  in  the  foregoing  stipulation. 
Is  not  essential  that  this  itemized  account 

here  reproduced. 

^  before  stated,  this  cause  was  submitted 
the  court  without  the  aid  of  a  jury  upon 
B  agreed  statement  of  facts,  and  the  court 
ind  the  issues  for  the  defendants  and  ren- 
■ed  Judgment  dismissing  plaintiff's  bill  and 
lying  the  relief  sought  by  such  bill.  Time- 
motions  for  new  trial  and  in  arrest  of  Judg- 
nt  were  filed  and  by  the  court  overruled, 
am  the  order  and  Judgment  dismissing 
IntUTs  bill  and  denying  the  relief,  this 
peal  is  prosecuted  to  this  court,  and  the 
ord  Is  now  before  us  for  consideration. 

Smoot  ft  Sm,oot,  for  appellants.  J.  M. 
7ne,  N.  M.  Pettlngill,  and  Silver  ft  Brown, 
'  respondents. 

FOX,  P.  J.  (after  stating  the  facts  as 
ove).  The  record  in  this  cause  which  is 
(V  before  us  in  effect  propounds  to  this 
irt  the  question  as  to  what  its  conclusions 
law  are  upon  the  agreed  statement  of  facts 
closed  by  the  record.  The  agreed  state- 
nt  in  effect  stands  In  lieu  of  a  special  ver^ 
it,  and  must  be  treated  as  such,  and  we  are 
aply  confronted  with  the  proposition  to 
'e  expression  to  our  conclusions  of  the  law 
plicable  to  such  agreed  statement  of  facts, 
is  manifest  that  upon  the  agreed  statement 
facts  that  the  overshadowing  question  to 

determined  in  this  proceeding  is  as  to 
lether  or  not  the  warranty  deed,  to  which 
'erence  is  made  in  the  agreed  statement, 
scnted  by  the  plaintiffs  to  Leslie  and  Oow- 
,  upon  the  facts  as  recited  in  such  agreed 
itement,  should  be  declared  a  mortgage. 

the  very  inception  of  the  consideration  in 
s  proposition  we  find  that  upon  the  sub- 
t  that  deeds  absolute  on  their  face  may  be 
jwn  by  a  separate  instrument  or  contract 
be  a  mortgage,  and  as  to  the  essential  req- 
lites  of  a  mortgage  and  the  difitlnguishing 


features  between  a  mortgage  and  a  condition- 
al sale  there  is  practically  no  dispute  between 
learned  counsel  for  appellants  and  respond- 
ents as  to  the  rules  of  law  applicable  to  that 
subject.  This  controversy  thereof  is  nar- 
rowed down  to  the  question  of  the  proper  ap- 
plication of  the  rules  of  law  about  which 
there  is  no  dispute  to  the  facts  embraced  in 
the  agreed  statement.  In  other  words,  we 
have  on  the  one  side  the  contention  that 
the  facts  as  recited  simply  make  this  war- 
ranty deed  a  mortgage  under  the  well-settled 
rules  of  law  applicable  to  that  subject  Ou 
the  other  side,  we  have  the  equally  earnest 
contention  that  the  facts  recited  In  the  agreed 
statement  clearly  make  the  conveyance  In- 
volved In  this  controversy  a  conditional  sole 
upon  the  well-settled  rules  of  law  applicable 
to  that  subject,  and  also  that  the  facts  agreed 
upon  negative  any  intention  on  the  part  of 
the  parties  to  the  contract  of  conveyance  at 
the  time  of  the  execution  of  it  that  It  should 
be  treated  as  a  mortgage  to  secure  an  indebt- 
edness due  from  the  plaintiff  Duell  to  Leslie 
and  Cowell. 

1.  In  equity,  a  deed,  although  absolute  on 
Its  face,  may  be  shown  to  be  a  mortgage,  and 
courts  in  the  exercise  of  their  equity  powers 
may  declare  it  to  be  a  mortgage  and  permit 
the  grantor  to  redeem.  About  this  proixisl- 
tion  there  can  be  no  doubt  In  Brant  v. 
Robertson,  16  Mo.  129,  Wilson  v.  Drumrite, 
21  Mo.  325,  Slowey  v.  McMurry,  27  Mo.  113, 
72  Am.  Dea  251,  Worley  v.  Dryden,  67  Mo. 
226,  Rellly  v.  Cullen,  159  Mo.  822,  60  S.  W. 
126,  Gerhardt  v.  Tucker,  187  Mo.  46,  86  S. 
W.  552,  and  many  other  cases,  this  equitable 
doctrine  Is  fully  recognized. 

2.  A  conveyance  absolute  upon  Its  face  will 
not  be  held  to  be  a  mortgage,  unless  the  re- 
lation of  debtor  and  creditor  exist  between 
the  grantor  and  grantee.  In  order  to  wnr- 
rant  the  conclusion  that  the  warranty  deed  in 
the  case  at  bar  was  a  mortgage,  it  is  essen- 
tial that  the  facts  as  agreed  upon  should 
show  the  existence  of  a  debt  due  from  the 
plaintiffs  to  Leslie  and  Cowell,  and  that  It 
was  the  Intention  of  the  parties  to  the  con- 
tract of  conveyance  in  the  execution  of  such 
'warranty  deed  to  secure  the  payment  of  such 
debt,  or  at  least  the  facts  agreed  upon  should 
be  of  that  nature  and  character  from  which 
the  legitimate  Inference  might  be  indulged 
that  such  was  the  Intention  of  the  parties  at 
the  time  of  the  execution  of  the  warranty 
deed.  In  the  recent  case  of  Jones  v.  Hub- 
bard, 103  Mo.  147,  90  S.  W.  1137,  it  was  ex- 
pressly ruled  by  this  court  that  in  order  to 
convert  a  deed  absolute  upon  its  face  into  a 
mortgage  It  was  essential  that  it  should  be 
alleged  In  the  petition  that  there  was  a  lonn 
and  that  both  parties  so  understood  it  at  the 
time  of  the  execution  of  the  deed,  and  that  it 
was  not  sufficient  that  one  of  the  parties  to 
an  instrument  of  conveyance  absolute  in  its 
terms  intended  it  only  as  a  moi^aga  It 
was  also  ruled  in  that  case  that  the  allega- 
tion as  above  Indicated  was  essential  in  order 
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to  form  a  basis  for  the  introduction  of  the 
proof  of  audi  averment  The  conclusion  final- 
ly reached  in  that  case  was  that  there  was 
none  of  the  usual  concomitants  of  a  mortgage, 
such  as  a  loan,  an  obligation  on  the  part  of 
the  grantee,  a  promise  to  allow  the  grantee  to 
redeem,  which  appeared  in  the  petition;  and 
Judge  Oantt,  speaking  for  this  court,  in  final- 
ly announcing  the  conclusions  in  that  case, 
said:  "Again  and  again  it  has  been  ruled 
that  the  one  sure  test  and  essential  requisite 
of  a  mortgage  has  ever  been  the  continued 
existence  of  a  debt  from  the  grantor  to  the 
grantee  In  the  deed.  If  there  is  no  debt,  the 
instrument  cannot  be  a  mortgage,  whatever 
else  It  may  be.  Bobb  v.  WoUI,  148  Mo.  344, 
49  S.  W.  996.  In  Bailey  v.  St  Louis  Transit 
Company,  188  Mo.,  loc.  dt  492,  87  S.  W.  1005, 
it  was  pertinently  said:  'If  this  absolute 
deed  is  a  mortgage,  it  is  not  so  because  of 
anything  contained  in  It  or  in  the  agreement, 
but  because  of  s(»nething  outside  of  both  by 
which  the  natural  force  and  effect  of  these 
instruments  must  be  controlled  and  varied. 
There  is  but  one  thing  that  can  be  shown  un- 
der all  the  authorities  that  could  have  that 
effect,  and  that  is  that  the  deed,  though  9b- 
solute  in  form,  was  In  fact  given  as  a  mere 
security.' "  Mr.  Jones,  in  bis  treatise  on 
Mortgages  (3d  Ed.,  §  269),  In  discussing  the 
subject  now  under  consideration,  says: 
"There  can  be  no  mortgage  without  a  debt 
There  may  be  agreements  for  the  perform- 
ance of  obligationB  other  than  the  payment 
of  money;  but,  leaving  these  out  of  view,  It 
is  essential  that  there  be  an  agreement,  ei- 
ther express  or  implied,  on  the  part  of  the 
mortgagor,  or  some  one  in  whose  behalf  he 
executes  the  mortgage,  to  pay  to  the  mort- 
gagee a  sum  of  money  either  on  account  of 
a  pre-existing  debt  or  a  present  loan."  This 
is  the  universally  recognized -doctrine  appli- 
cable to  the  essential  requisites  of  a  mort- 
gage; hence  with  this  conclusion  of  what  are 
the  essential  requisites  of  a  mortgage  and  the 
necessity  of  such  requisites  being  established 
by  the  facts  in  proof,  we  are  then  confronted 
with  the  proposition  as  to  whether  the  agreed 
statement  of  facts  upon  which  this  cause  was 
submitted  establishes  the  relation  of  debtor 
and  creditor  between  the  plaintiff  Duell  and 
Leslie  and  Cowell  to  whom  the  warranty  deed 
was  executed,  and  whether  or  not  the  facts 
recited  In  the  agreed  statement  are  of  such  a 
nature  and  character  from  which  the  legiti- 
mate Inference  may  be  indulged  that  at  the 
time  of  the  execution  of  the  conveyance  they 
Intended  It  only  as  a  mortgage. 

Measured  by  the  rules  of  law  as  herein  in- 
dicated, we  see  no  escape  from  the  conclusion 
that  the  agreed  statement  of  facts  upon  which 
this  cause  was  submitted  absolutely  fails  to 
establish  the  ultimate  fact  which  Is  sought 
to  be  reached  by  this  proceeding,  that  Is,  that 
the  warranty  deed  executed  by  the  plaintiff 
was  executed  for  the  purpose  of  securing  a 
debt  doe  by  the  plaintiff,  and  therefore  was 
insufficient  to  warrant  the  court  in  treating 


the  conveyance  as  simply  a  mortgage  to  se- 
cure a  debt  due  by  the  plaintiff  to  Leslie  and 
Cowell.  On  the  other  hand,  a  careful  analy- 
Bis  of  the  agreed  statement  of  facts  demon- 
Btrates  that  the  conveyance  of  this  land  by 
the  plaintiffs  to  Leslie  and  Cowell  was  a 
sale  of  it  burdened  with  and  qualified  by  the 
condition  contained  in  the  agreement  em- 
braced in  the  agreed  statement  of  facts 
which  was  entered  into  contemporaneously 
with  the  execution  of  the  conveyance.  It  will 
be  observed  that  the  warranty  deed  is  exe- 
cuted for  the  express  consideration  of  $2,500, 
and  the  agreement  recites  the  facts  that  Les- 
lie and  Cowell  were  to  furnish  the  money  to 
redeem  this  land  from  Mr.  Eill  Seeley,  and 
this  agreement  In  its  last  analysis  amounts  to 
nothing  more  than  this,  that  the  plaintiff,  J. 
P.  DueU,  was  unable  to  redeem  this  land 
from  Mr.  Seeley,  and  as  indicated  by  the 
agreement  he  did  not  expect  that  he  could 
save  the  land  Itself,  but  as  recited  in  the 
agreement  he  was  desirous  of  saving  what  he 
could  out  of  the  land;  therefore,  for  the  pur- 
pose of  giving  the  plaintiff,  Mr.  DueU,  an  op- 
portunity of  saving  something  out  of  this 
land.  It  was  agreed  that  either  said  Leslie  or 
Cowell  or  said  Duell  might  find  a  chance  to 
sell  said  land  at  not  less  than  $27JS0  an  acre 
within  the  year  189C,  and  on  said  sale  said 
Duell  was  to  give  peaceable  possession  on 
March  1,  1897,  to  purchaser  or  purchasers. 
Then  follows  the  agreement  that  "out  of  the 
proceeds  of  said  sale  shall  first  be  paid  the 
amount  of  money  expended  in  redeeming  said 
premises,  all  taxes.  Judgments,  and  liens  on. 
said  place  and  all  costs  Incurred  by  Leslie 
and  Cowell  in  redeeming  or  defending  said 
land  and  8  per  cent  interest  thereon  front 
time  paid  out  by  them;  said  Duell  to  be 
charged  rent  at  $250  per  year,  which  he 
agrees  to  pay  said  Leslie  and  Cowell.  Then 
on  said  sale,  the  surplus  proceeds  of  sale  aft- 
er paying  off  all  Claims,  Interest  and  costs 
shall  be  equally  divided,  one-half  to  said  J. 
P.  Duell  and  one-half  to  said  Leslie  and  Cow- 
ell; the  term  *surplus'  to  Include  rent  afore- 
said. Should  either  party  fail  to  find  a  sale 
for  said  lands  before  March  1, 1897,  then  this 
contract  to  be  at  an  end,  and  said  land  to  be 
considered  as  deeded  absolately  to  said  Les- 
lie and  Cowell,  and  said  DueU  to  give  pos- 
session without  further  notice  on  March  1, 
1897,  delivering  the  place  in  as  good  condition 
as  it  is  at  present"  It  is  manifest  that  the 
terms  of  the  agreement  as  above  recited  ab- 
solutely negative  the  theory  that  the  war- 
ranty deed  as  between  these  parties  was  to 
be  treated  as  a  mortgage.  There  is  not  a 
word  embraced  in  the  entire  agreement  which 
indicates  that  Mr.  Duell,  the  plaintiff,  mlgbt 
redeem  this  land  and  have  It  reconveyed  by 
Leslie  and  Cowell  to  him,  and  it  It  was  un- 
derstood that  this  was  a  mortgage,  taken  as 
a  security  for  a  debt  we  are  unable  to  com- 
prehend why  It  was  tliat  Mr.  Duell  was 
agreeing  to  divide  the  proceeds  with  Leslie 
and  Cowell  over  and  above  the  amount  of 
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loney  they  furnlsbed  In  the  extinguisbment 
f  bis  d^t;  for  If  it  was  understood  that 
tiis  warranty  deed  was  simply  to  be  held  as 
mortgage  and  security  for  the  repayment 
f  the  money  furnished  by  Leslie  and  Cow- 
11,  then  clearly  it  should  have  simply  pro- 
ided  that  Mr.  Dnell  should  have  the  right 
0  pay  the  amount  of  money  furnished  for 
be  extinguishment  of  bis  debt  and  take  a 
econveyance  of  the  land  to  him,  or,  if  the 
and  was  sold  during  the  year  1896  for  not 
ess  than  $27.50  an  acre,  then  the  proceeds 
ver  and  above  the  amount  necessary  to  re- 
ay  Leslie  and  Cowell  for  the  amount  of 
loney  furnished  in  redeeming  the  land  from 
ieeley,  together  with  all  expenses  incurred, 
hould  be  paid  over  to  Mr.  Duell.  The  agree- 
ment embraced  no  such  terms,  nor  does  it 
mbrace  any  language  from  which  a  leglti- 
late  inference  might  be  drawn  that  it  was 
he  Intention  of  the  parties  in  the  execution 
f  the  warranty  deed  that  It  should  be  held 
nd  treated  as  a  mortgage.  This  agreement 
nanifestly  was  intended  to  give  Mr.  Duell  a 
EiBt  chance  to  save  something  out  of  this 
and  and  postpone  for  at  least  a  year  the 
vU  day  when  he  would  be  required  to  give 
ossesslon  of  It  under  his  conveyance,  and 
11  ow  him  the  opportunity  of  at  least  trying 

0  effect  a  sale  of  the  land  for  a  sum  not 
S8S  than  $27.50  an  acre,  and  thereby  secure 
ome  of  the  proceeds,  as  is  Indicated  by  the 
oms  of  the  agreement.  Jones,  in  his  work 
ipon  Mortgages  (section  270,  8d  Bd.),  thus 
tates  the  rule  of  law  as  applicable  to  the 
ase  at  bar.  He  says:  "Where  the  grantee's 
orenant,  executed  at  the  same  time  with  an 
bsolute  conveyance  to  him,  recited  that  this 
ma  made  for  the  purpose  of  paying  a  certain 
um  of  money,  and  stipulated  that  he  would 
ot  convey  the  premises  within  one  year  with- 
ut  the  consent  of  the  grantor,  and,  if  the 
rantor,  within  that  time,  should  find  a  pur- 
baser,  the  grantee  would  convey  the  land  on 
ecelving  the  amount  with  Interest  for  which 
lie  land  had  been  conveyed  to  him,  and  that 

1  case  such  sale  should  not  be  made  within 
be  year  It  should  then  be  submitted  to  cer- 
ain  persons  named,  to  determine  what  addi- 
lonal  sum  the  grantee  should  pay  for  the 
ind,  which  sum  he  covenanted  to  pay,  the 
ransaction  was  held  not  to  be  a  mortgage, 
ut  a  conditional  sale  giving  the  grantee  the 
Ight  to  recover  possession  of  the  land,  after 
he  expiration  of  the  year.  In  ejectment 
gainst  the  grantor.  In  like  manner  an 
greement  by  the  grantee,  made  as  a  part  of 
be  transaction  whereby  he  Is  to  account  to 
be  grantor  for  a  portion  of  the  profits  which 
lay  be  realized  on  a  resale  of  the  premises 
t  made  within  a  specified  time,  and  requiring 
Im  to  sell  if  a  specified  price  can  be  obtained, 
1  not  insistent  with  the  vesting  of  the  title." 
t  must  not  be  overlooked,  as  was  said  in 
talley  v.  Trust  Co.,  188  Mo.,  loc.  cit  492,  87 
i.  W.  1003,  that  the  ultimate  fact  in  all  the 
ases  which  converts  an  absolute  deed  Into 


an  equitable  mortgage  la  that  it  was  given 
merely  as  a  security. 

The  plaintiff,  Mr.  Duell,  executed  his  war- 
ranty deed  to  the  land  involved  in  this  con- 
troversy doubtless  with  the  understanding 
that  Leslie  and  Cowell  would  extinguish  his 
debt  to  Mr.  Seeley-  It  follows  that  Leslie 
and  Cowell,  in  order  to  perfect  their  title 
and  give  force  and  vitality  to  the  convey- 
ance executed  to  them  by  Mr.  Duell,  did  pay 
to  Mr.  Seeley  the  amoimt  of  money  due  by 
the  plaintiffs,  thereby  extinguishing  his  debt. 
This  court,  in  Bobb  v.  Wolff,  148  Mo.,  lot 
dt  348,  49  S.  W.  999,  In  discussing  the  laiv 
applicable  to  this  subject,  said:  "The  dis- 
tinction was  fairly  made  by  tills  court  iu 
Slowey  V.  McMurray,  27  Mo.  113,  72  Am. 
Dec.  231,  In  which  Judge  Scott  adopts  Chau- 
cellor  Kent's  text  with  approval  to  the  ef- 
fect 'that  if  the  relation  of  debtor  and  cred- 
itor remains,  and  a  debt  still  subsists,  it  is 
a  mortgage,  but  if  the  debt  Is  extinguished 
by  the  agreement  of  the  parties,  or  the  mon- 
ey advanced  was  not  by  way  of  loan,  and 
the  grantor  has  the  privilege  of  refunding 
if  he  pleases  by  a  given  time,  and  thereby 
entitling  himself  to  a  reconveyance,  it  is  a 
conditional  sale.'  As  already  said,  when 
Wolff  surrendered  his  note  and  uncondition- 
ally assumed  the  $4,000  mortgage  to  another 
person,  the  debt  was  extinguished.  There 
was  left  no  basis  for  a  mortgage,  and  it  Is 
far  more  consonant  with  reason  and  common 
business  experience  to  say  that  if  this  evi- 
dence tends  to  prove  any  agreement  with 
certainty,  it  was  no  more  than  an  agreement 
to  permit  Bobb  within  a  limited  time  whlcli 
had  expired  prior  to  November  17,  1880,  to 
repurchase  the  lot,  and  having  failed  and  not 
having  brought  himself  within  his  agree- 
ment, he  has  lost  that  right" —  citing  Turner 
V.  Kerr,  44  Mo.  433;  Forrester  v.  Moore,  77 
Mo.  651. 

We  have  been  unable  in  any  of  the  adjudi- 
cations to  find  the  proposition  now  .under 
consideration  more  logically  and  clearly  pre- 
sented than  in  the  case  of  Turner  et  aL  v. 
Kerr  et  al.,  44  Mo.  429,  and  what  was  said 
by  this  court  in  treating  of  the  question  now 
under  consideration  is  so  appropriate  to  the 
case  at  bar  that  we  will  be  pardoned  for 
making  such  a  lengthy  quotation.  It  was 
there  said:  "In  considering  the  subject.  It  is 
at  once  to  be  admitted  that  a  conveyance  to 
secure  a  subsisting  debt  is  a  mortgage,  what- 
ever may  be  the  form  of  the  deed,  or  how- 
ever absolute  it  may  appear  upon  its  face. 
It  is  also  true  that,  where  the  facts  of  the 
transaction  leave  it  questionable  whether  a 
mortgage  or  a  conditional  sale  was  Intended, 
the  doubt  is  to  be  resolved  in  favor  of  the 
theory  of  a  mortgage.  But  it  is  not  true, 
as  a  result  of  the  adjudged  cases,  that  a 
deed  absolute  in  its  terms,  delivered  in  pay- 
ment of  a  debt,  is  converted  into  a  mortgage 
merely  because  the  grantee  therein  (the  cred- 
itor)   gives    a    cotemporaneous    stipulation       . 
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binding  him  to  convey  on  being  reimbursed, 
within  an  agreed  period,  an  amount  equal  to 
hlB  debt  and  the  Interest  thereon.  In  pass- 
ing on  transactions  of  this  class,  the  imder- 
standlng  and  purpose  ot  the  parties  thereto 
are  to  be  considered  and  respected  as  In  oth- 
er casea  If  they  Intended  an  extinguish- 
ment of  the  debt  and  the  vesting  of  an  ab- 
solute title,  subject  only  to  an  agreement  to 
reconvey  upon  speclflc  terms,  as  a  payment 
of  an  amount  equal  to  the  canceled  debt  and 
Interest,  the  objects  of  the  arrangement  are 
not  to  be  defeated  by  turning  the  transaction 
into  a  mortgage,  when  the  parties  Intended 
no  such  result  That  the  amount  of  money 
to  be  paid  as  a  condition  to  the  right  to  de- 
mand a  reconveyance  Is  measured  by  the 
amount  of  the  debt  and  Interest  is  a  cir- 
cumstance of  no  controlling  Importance.  It 
settles  nothing.  It  may  often  happen  that  a 
creditor  would  consent  to  take  an  absolute 
stipulation  for  a  reconveyance,  when  he 
would  reject  a  mortgage  because  of  the  de- 
lay and  expense  to  which  he  might  be  sub- 
jected upon  a  foreclosure.  Such  arrange- 
ments operate  beneficially  to  the  debtor,  se- 
curing to  him  additional  time  and  renewed 
opportunities  to  extricate  himself  from  em- 
barrassment Where  the  parties  Intend  a 
conditional  sale,  and  not  a  mortgage,  and 
make  their  contracts  In  accordance  with 
their  Intentions,  It  Is  not  the  province  of  the 
courts  to  circumvent  and  frustrate  their  In- 
tentions. It  Is  nevertheless  true  that  neither 
the  Intention  of  the  parties  nor  their  express 
contracts  can  change  the  essential  nature  of 
things.  A  conveyance  to  secure  a  debt  Is  a 
mortgage,  and  the  stipulations  of  the  parties 
cannot  make  It  otherwise.  But  a  conveyance 
to  pay  a  debt  Is  a  totally  different  affair.  If 
the  conveyance  extinguishes  the  debt  and 
the  parties  so  Intend,  so  that  a  plea  of  pay- 
ment would  bar  an  action  thereon,  a  subse- 
quent or  cotemporaneouB  stipulation  In  the 
Interest  of  the  debtor,  securing  to  him  an 
opportunity  to  reacquire  the  title,  ought  not 
to  be  construed  to  the  creditor's  prejudice. 
Such  a  transaction  Is  no  mortgage,  but  a 
conditional  sale." 

In  Slowey  v.  McMurray,  27  Mo.  113,  72 
Am.  Dec.  251,  the  question  In  Judgment  be- 
fore the  court  was  as  to  whether  or  not  the 
conveyance  was  to  be  construed  as  a  mort- 
gage or  a  conditional  sale.  The  facts  In  that 
case  were  substantially  as  follows:  Slowey 
owned  a  lot  In  St  Louis,  subject  to  a  deed 
of  trust  to  secure  $616,  due  in  12  months, 
and  $682,  due  In  24  months.  McMurray  loan- 
ed Slowey  $300,  and  Slowey  gave  McMurray 
$316  and  the  money  thus  loaned,  and  with 
It  McMurray  paid  off  the  $616  note  when 
It  became  due,  and  took  the  note  up  and  kept 
it  Slowey  paid  $200  on  the  McMurray  debt 
When  the  $682  became  due  Slowey  failed  to 
pay  it  and  the  trustee  advertised  the  same 
for  sale.  Before  the  sale  It  was  agreed  be- 
tween Slowey  and  McMurray  that  McMur- 
ray should  bid  the  same  off  In  his  own  name 


tor  the  benefit  of  Slowey,  pay  the  said  $682, 
and  if  Slowey  would  pay  back  to  said  Mc- 
Murray within  one  year  the  $682  and  $150, 
balance  due  on  the  $300  loaned  by  McMurray, 
that  McMurray  would  reconvey  the  lot  to 
Slowey.  McMurray  bid  In  the  land  for  $1,- 
006  August  14, 1866,  and  by  agreement  Slow- 
ey occupied  the  property  In  the  meantime. 
McMurray  sold  the  lot  to  Ackerman  No- 
vember 17,  1856,  who  bought  the  lot  with 
knowledge  of  the  above  facts,  and  Slowey 
sued  to  annul  the  deed  to  Ackerman,  and  If 
the  court  should  not  cancel  the  deed,  then 
he  asked  judgment  for  $323,  the  overplus, 
and  $905,  the  value  of  the  land  and  Improve- 
ments over  $1,006.  After  the  year  passed  by, 
Slowey  tendered  to  McMurray  the  full 
amount  which  was  due  him,  with  Interest 
Judge  Scott  speaking  for  this  court,  after 
an  exhaustive  review  of  all  the  authorities 
applicable  to  this  subject  said:  "Making 
an  application  of  these  principles  to  the  case 
before  us.  It  will  be  seen  that  the  contract 
or  promise  made  by  Mcilurray,  even  If  bind- 
ing in  law,  constituted  the  transaction  a  con- 
ditional sale  and  not  a  mortgage;  that  the 
party  plaintiff  not  having  complied  with  the 
terms  of  the  sale,  be  cannot  Insist  on  a  re- 
conveyance of  the  lot" 

In  Macaulay  v.  Porter  et  al.,  71  N.  T.,  loc. 
clt  176,  It  was  claimed  as  in  the  case  at  bar 
that  a  deed  though  absolute  In  form  was  in 
effect  only  a  mortgage.  The  facts  in  that 
case  upon  which  the  claim  was  predicated 
were  substantially  as  follows:  That  Miss 
Tracy  applied  to  defendant  Porter  to  make 
a  sale  of  the  land  for  her,  which  he  was  not 
able  to  do;  that  she  then  applied  to  him  to 
purchase  the  land  himself,  which  he  agreed 
to  do,  and  pay  therefor  $2,500— $1,200  by  as- 
suming the  existing  mortgage,  and  $1,300  In 
cash— and  further  agreeing  that  he  would 
sell  the  property  within  one  year,  at  the  dis- 
cretion of  Miss  Tracy  and  himself,  and  di- 
vide the  profits  equally  with  her,  and  If  not 
sold  within  the  year.  Miss  Tracy's  Interest 
In  the  premises  to  cease;  that  before  the  ar- 
rangement was  consummated  Miss  Tracy  as- 
certained that  she  needed  more  money,  and 
Porter  agreed  to  loan  her  $500  on  her  note, 
at  one  year;  that  In  pursuance  of  this  agree- 
ment Miss  Tracy  executed  and  delivered  the 
deed  In  question,  and  the  parties  at  the  same 
time  executed  a  written  af;reement,  under 
seal,  as  follows:  "In  consIderatl<m  of  the 
sale  and  conveyance  of  a  lot  44  feet  front 
by  408^  feet  deep,  on  the  east  side  of  Alex- 
ander street,  by  Miss  L.  Trocy  to  S.  D.  Por- 
ter, I,  S.  D.  Porter,  agree  to  toke  said  prop- 
erty subject  to  a  mortgage  to  the  Rochester 
Savings  Bank  of  $1,200^  all  other  Incum- 
brances and  taxes  to  be  paid  off  by  Miss 
Tracy;  and  I  will  pay  her  in  cash  $1,300, 
and  I  will  sell  the  property,  at  her  discre- 
tion and  mine,  within  the  year,  and  divide 
the  profits  equally.  I  will  loan  her  $500,  and 
take  her  note,  to  be  paid  within  the  year,  or 
sooner,  If  the  property  Is  sold.    If  the  prop- 
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ty  shall  be  sold  for  $4,000  within  fonr 
mtha,  I  -will  cancel  the  note  and  surrender 
to  her.  The  premises  may  be  sold  at  the 
tlon  of  either  party  for  not  less  than  |4,< 
0.  If  not  sold  within  one  year  from  date, 
.  interest  of  Miss  Xracy  In  the  premises 
all  cease."  Bespondlng  to  that  state  of 
cts,  it  Is  said  by  the  court  In  that  case: 
rpon  these  facts  the  court  held  that  the  de- 
idant  Porter  under  his  deed  took  the  tee 

the  land,  subject  to  no  other  condition 
an  that  be  should  account  to  Miss  Tracy 
r  one-half  of  the  profits  on  a  sale  thereof, 
made  within  the  year,  and  that  the  plain- 
rs'  mortgage  was  roid  as  to  him.  It  Is  dlf- 
ult  to  see  how  the  court  could  have  arrlv- 

at  any  other  conclusion.  The  agreement 
IS  not  a  defeasance,  which  was  to  render 
e  deed  void  on  the  payment  of  any  sum  of 
>ney,  nor  was  there  anything  in  the  trans- 
Uon  In  the  nature  of  a  mortgage.  Porter 
IB  not  a  creditor,  talcing  the  land  to  secure 
y  debt  No  debt  existed  or  was  created  In 
spect  of  the  f2,500'pald  for  the  property. 

the  land  had  depreciated.  Porter  would 
ve  had  no  claim  for  reimbursement,  nor 
18  any  privilege  reserved  to  Miss  Tracy  to 
leem  it  on  payment  of  any  sum.  l^ese 
'cumstances  are  of  great  importance  in  de- 
rmlnlng  the  character  of  the  transaction, 
lere  was  no  condition  attached  to  the  grant 
on  which  it  was  to  become  void  and  the 
operty  revert  to  the  grantor.  The  agree* 
;nt  clearly  shows  that  the  title  was  to  pass 
Porta,  that  he  should  have  power  of  dis- 
sltlon  over  It,  and  that  all  he  undertook 
do  was  to  account  to  his  grantor  for  one- 
If  of  the  profits  which  might  be  realized  by 
m  on  a  resale,  if  made  within  the  year, 
d  that  he  would  not  sell  within  the  year 
r  less  than  $4,000  without  the  consent  of 
Iss  Tracy.  Such  an  agreement  is  not  in- 
Qslstent  with  the  vesting  of  the  title  in 
m,  and  to  record  such  a  deed  and  agree- 
!nt  as  a  mortgage  would  have  been  clearly 
proper."    To  the  same  effect  is  Glover  et 

V.  Payn,  19  Wend.  (N.  Y.)  618. 
In  Baker  y.  Thrasher,  4  Denio  (N.  T.)  493, 
bstantiaily  the  same  legal  propositions 
ire  Involved  as  in  the  case  at  bar.  There 
18  an  absolute  deed  executed,  which  was 
allfled  by  a  covenant  executed  on  the 
me  date,  reciting  that  the  conveyance  was 
ide  for  the  purpose  of  paying  a  sum  of 
iney  which  was  unsatisfied,  and  covenant- 
;  that  he  would  not  convey  the  premises 
thin  one  year  without  the  consent  of  the 
intee  in  the  absolute  deed,  and  if  the  gran- 
■  within  that  time  found  a  purchaser  the 
intee  would  convey  to  such  purchaser,  on 
:eivlng  the  amount  with  Interest  for  which 
>  land  had  been  conveyed  to  him,  and  it 
LS  further  recited  that  In  case  such  sale 
)uld  not  be  made  within  a  year  it  shonid 
■n  be  submitted  to  certain  persons  named 
determine  what  additional  sum  the  gran- 
'  should  pay  the  grantor  for  the  land  con- 
red  in  the  absolute  deed,  wMch  sum  the 


grantee  covenanted  to  pay.  It  was  held  In 
the  case  that  the  transaction  did  not  amount 
to  a  mortgage,  and  that  the  grantee  was  en- 
titled to  recover  in  judgment  against  the 
grantor  for  the  land.  Chief  Justice  Bronson, 
speaking  for  the  court,  in  discussing  the  ab- 
solute deed  and  the  contemporaneous  Instru- 
ment qualifying  it,  said:  "These  two  Instru- 
ments must  undoubtedly  be  read  and  con- 
strued together,  but  they  do  not  make  a  mort- 
gage. A  mortgage  is  a  conveyance  of  lands, 
upon  a  condition  in  the  deed,  or  a  defeasance 
out  of  It,  that  on  the  grantor's  paying  a  sum 
of  money,  or  doing  some  other  act,  the  con-  - 
veyance  shall  be  void,  and  performance  of 
the  condition,  without  any  other  act,  puts 
an  end  to  all  title  and  interest  in  the  grantee. 
Some  modern  cases  have  held,  and  such  are 
cited  at  the  bar,  that  although  there  be  no 
condition  or  defeasance  under  which  the  deed 
may  be  voided,  but  only  a  collateral  agree- 
ment tliat  the  grantee  will  reconvey  to  the 
grantor  on  payment  of  the  money,  the  trans- 
action amounts  to  a  mortgage.  But  this  Is 
not  a  case  of  that  kind.  There  was  no  con- 
dition or  agreement  under  which  the  title 
could  ever  become  revested  in  the  grantmr. 
It  was  to  remain  In  the  grantee,  or  the  per- 
son to  whom  he  should  convey,  in  pursuance 
of  the  covenant  And  besides,  the  convey- 
ance to  the  plaintiff  was  not  by  way  of  se- 
curity for  the  debt  which  the  defendant  ow- 
ed the  plaintiff,  but  to  payment  of  the  debt. 
No  debt  or  duty  of  any  kind  remained  upon 
the  defendant.  It  was  to  any  and  all  events 
a  sale  of  the  land.  It  was  a  sale  for  the 
consideration  of  $1,160.25,  which  the  defend- 
ant then  owed  the  plaintiff,  and  which  debt 
was  satisfied  by  the  conveyance^  and  the 
further  consideration  of  the  covenants  which 
the  plaintiff  made  to  pay  off  the  judgment, 
and  give  the  defendant  any  better  price 
which  could  be  obtained  for  the  land  within 
a  year,  and  if  the  land  should  not  be  sold 
within  the  year,  then  to  pay  the  defendant 
such  further  sum  for  the  land  as  might  be 
determined  by  the  award  of  arbitrators.  It 
Is  Impossible  to  hold  that  this  is  a  mortgage, 
or  anything  in  the  nature  of  a  mortgage." 

We  see  no  necessity  for  pursuing  any  fur- 
ther the  consideration  of  the  propositions  dis- 
closed by  the  record.  We  are  clearly  of  .the 
opinion  that  the  agreed  statement  of  facts 
does  not  establish  one  of  the  legitimate  facts 
to  be  alleged,  that  is,  that  the  relation  of 
debtor  and  creditor  existed  between  Mr.  Dn- 
ell  and  Leslie  and  Cowell,  and  the  facts 
agreed  upon  are  insufficient  to  warrant  the 
conclusion  that  the  warranty  deed  executed 
by  Mr.  Dnell  to  Leslie  and  Cowell  was  only 
a  mortgage,  or  that  the  parties  to  the  war- 
ranty deed,  at  the  time  of  its  execution,  to- 
tended  that  it  should  only  be  treated  as  a 
mortgage.  It  is  manifest  that  upon  the 
agreed  statement  of  facts  that  Leslie  and 
Cowell,  or  the  grantees  of  their  interest  in 
this  land,  could  not  have  successfully  mato- 
tained  a  proceeding  to  foreclose  the  tranaac- 
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tlon  respecting  the  warranty  deed  as  an  equi- 
table mortgage,  and  It  Is  equally  clear  that 
bad  this  land  depreciated  in  value,  and  vp- 
on  a  resale  of  it  bad  failed  to  realize  the 
amount  that  they  had  expended  in  the  extin- 
guishment of  Mr.  Duell's  debt  to  Mr.  Seeley, 
that  a  recovery  could  not  be  had  against  Mr. 
Duell  for  the  difference  between  the  amount 
realized  from  the  sale  and  the  amount  paid 
In  the  extinguishment  of  Mr.  Duell's  debt 
This  could  not  be  done  for  the  reason  that 
upon  the  agreed  statement  of  facts  the  rela- 
tion of  debtor  and  creditor  is  not  shown  to 
exist.  In  reaching  the  conclusions  upon  the 
propositions  presented  to  our  consideration 
in  this  cause,  we  have  not  been  nnmlndfnl 
of  the  authorities  cited  by  learned  counsel 
for  appellant.  We  have  carefully  considered 
the  cases  cited,  and  it  is  sufficient  to  say  of 
those  cases  that  the  facts  upon  which  the 
conclusions  were  announced  distinguish  them 
from  the  case  at  bar. 

We  have  given  expression  to  our  views  up- 
on the  questions  presented  by  this  record, 
which  result  in  the  conclusion  that  the  Judg- 
ment of  the  trial  court  In  denying  the  relief 
sought  by  the  plaintiffs  and  dismissing  their 
bill  should  be  affirmed,  and  it  is  so  ordered. 
All  concur. 


JOHN  K.  OUMMINQS  RBAI/TT  &  INV.  CO. 
V.  DEEUB  &  GO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  10,  1907.) 

1.  MlTKICrPAI.     GOBFOBATIONS  —  Obstbuctino 

Stbeets  —  Public  Nuisancxs  —  Rights  of 

Irdividi;ai.8  to  Enjoin. 

An  action  to  prevent  defendant  from  bniid- 
ine  on  part  of  a  street,  the  ordinance  vacating 
which  is  alleged  to  be  void,  and  as  a  result  of 
which  acts  it  is  alleged  such  part  of  the  street 
could  not  be  used  by  the  public  generally,  is  one 
to  enjoin  a  public  nuisance,  which  cannot  be 
maintained  by  a  private  corporation,  whose  prop- 
erty does  not  abut  on  the  part  of  the  street  m 
question ;  it  not  alleging  that  its  property  front- 
ing on  the  street  several  blocks  away  will  be 
specially  damaged,  but  merely  that  it  will  be 
greatly  damaged,  and  will  depreciate  in  value 
more  especially  than  the  general  property  in  the 
city,  bemg  located  near  the  threatened  obstruc- 
tion. 

[E>d.  Note.— F<»r  cases  in  ^int,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  g  1503.] 

2.  Saue— Obdinances  Vacating  Stbebt— En- 
joining Enfoboemsnt. 

One  whose  property  does  not  abut  on  the 
part  of  a  street  vacated  by  a  valid  ordinance  un- 
der a  power  in  the  dty  charter  may  not  main- 
tain an  action  to  enjoin  enforcement  of  the  ordi- 
nance, though  he,  m  common  with  all  others, 
may  be  inconvenienced  by  enforcement  of  the 
ordinance. 

Appeal  from  St  Louis  Glrcalt  Court;  O'Neill 
Ryan,  Judge. 

Action  by  the  John  K.  Commings  Realty 
&  Investment  Company  against  Deere  &  Co. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

This  cause  is  brought  to  this  court  by  ap- 
peal on  the  part  of  the  plaintiff  from  a  Judg- 
ment of  the  clrcalt  court  of  the  city  of  St 


Louis  dismissing  Its  bill  In  equity  praying 
for  injunctive  relief  against  the  defendant 
To  fully  appreciate  the  nature  of  this  pro- 
ceeding and  the  legal  propositions  Involved,  it 
Is  well  to  reproduce  the  petition  and  answer. 
The  petition,  omitting  formal  parts,  is  as 
follows:  "PlalnUff  states  that  it  is  a  cor- 
poration duly  incorporated  under  the  laws  of 
Missouri;  that  the  defendant  is  also  a  cor- 
poration Incorporated  under  the  laws  of  the 
state  of  Illinois.  Plaintiff  further  states  that 
Wm.  Chambers,  W.  Christy,  and  Thomas 
Wright  were  Joint  owners  in  fee  simple  of 
a  large  tract  of  land  which  was  then  located 
in  the  county  of  St  Loois,  but  which  is  now, 
by  the  extension  of  the  limits  of  the  city  of 
St  Louis,  lying  and  being  In  the  said  city  of 
St  Louis,  Mo. ;  that  on  the  29th  day  of  June, 
A.  D.  1816,  the  said  owners  caused  the  same 
to  be  platted  and  laid  out  in  lots,  streets,  and 
alleys,  and  filed  a  plat  of  said  lands  and  lots 
and  streets  and  alleys,  and  dedicated  the  said 
streets  and  alleys  to  public  use,  and  more  es- 
pecially for  the  use  of  those  who  would  be- 
come purchasers  and  owners  of  lots  or  par- 
cels of  land  In  said  lands  so  laid  out  and 
platted ;  that  the  said  owners  caused  the  said 
plat  and  dedication  to  be  duly  recorded  in  the 
recorder  of  deeds'  office  of  the  then  county 
of  St  Louis  in  Plat  Book  1,  vol.  1,  p.  40,  to 
which  plat  reference  is  made  for  the  purpose 
of  locating  the  property  owned  by  the  plain- 
tiff and  the  streets  and  alleys  as  laid  out  end 
dedicated  by  the  said  owners  to  public  use 
for  the  especial  benefit  of  the  prospective  pur- 
chasers of  said  lots  In  said  tract  of  land. 
Plaintiff  further  states  that  It  Is  the  owner 
in  fee  simple  of  a  part  of  said  lands  so  laid 
out  by  said  owners  in  their  said  addition  and 
sold  after  the  dedication  of  the  streets  on 
said  plat ;  that  it  acquired  said  lots  by  mesne 
conveyances  from  the  said  owners  and  Im- 
proved the  same  for  dwelling  purposes,  which 
lots  are  more  particularly  described  as  fol- 
lows, to  wit:  A  lot  fronting  on  Monroe  street 
52  feet  and  6  Inches,  by  an  irregular  depth 
of  137  feet  8%  inches  on  the  west  line  of 
Eleventh  street,  bounded  on  the  north  by 
Monroe  street  formerly  Washington  street 
desigiiated  on  said  plat  and  east  by  Eleventh 
street  formerly  designated  on  said  plat  as 
Sixth  street  Plaintiff  further  states  that 
Monroe  street  as  dedicated  by  the  said  Wm. 
Chambers,  W.  Christy,  and  Thomas  Wright 
has  been  used  as  a  public  highway  for  more 
than  30  years  last  past  from  Second  street 
up  to  and  past  the  plaintiff's  property,  it  be- 
ing as  dedicated  by  said  persons  60  feet  in 
width ;  that  the  defendant'ls  now  claiming  the 
right  to  divert  a  portion  of  Monroe  street 
from  the  uses  and  purposes  to  which  It  was 
dedicated  for  a  public  highway,  and  threat- 
ening to  appropriate  it  to  Its  private  use  and 
place  permanent  obstructions  thereon,  so  that 
it  cannot  be  used  by  the  public  generally  on 
the  following  part  of  said  Monroe  street  to 
wit:  A  strip  of  ground  15  feet  in  width,  ex- 
tending along  the  south  side  of  Monroe  street 
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from  the  east  line  of  Broadwaj  to  the  west 
line  of  Second  street  Plaintiff  fortber  states 
that,  if  the  defendant  be  permitted  to  carry 
out  Its  purpose  and  convert  said  part  of  said 
street  to  Its  prirate  use  and  benefit  and  to 
other  and  different  nses  and  purposes  tlian 
those  designated  and  intended  by  the  said 
Wm.  Chambers,  W.  Christy,  and  Thomas 
Wright,  the  plaintiff's  property  will  be  great- 
ly damaged  and  will  also  depreciate  in  value, 
more  especially  tlian  the  general  property  In 
the  city  of  St  Lonla,  being  located  on  said 
Monroe  street  near  to  where  the  obstruction 
end  permanent  diverting  is  threatened  to  oc- 
cor  and  be  placed  by  the  defendant  Plaintiff 
further  states  that  it  is  entirely  remediless 
at  law ;  tliat  the  dty  of  St  Louis,  the  trustee 
upon  which  rests  the  duty  to  preserve  the 
street  as  aforesaid  for  public  use.  Is  now 
aiding  and  attempting  to  further  the  defend- 
ant in  its  unlawful  purpose  and  contempla- 
tion of  diverting  the  said  part  of  said  street 
to  its  private  use.  Wherefore,  your  petitioner 
prays  for  a  decree  that  tlie  defendant  be  en- 
Joined  and  restrained  from  exercising  any 
right  or  authority  over  the  said  part  of  Mon- 
roe street  hereinbefore  described,  which  would 
be  inconsistent  with  the  uses  and  purposes 
for  which  It  was  dedicated,  and  that  it  be  en- 
joined and  restrained  from  erecting  or  plac- 
ing any  obstruction  on  said  street  or  any  part 
thereof  which  will  in  any  manner  Interfere 
with  the  use  of  all  parts  of  said  street  as  It 
was  laid  out  by  the  public  generally,  and 
for  its  costs  in  this  behalf  Incurred." 

To  this  petition  the  defendant  Interposed 
the  following  answer: 

"Comes  now  the  defendant  in  the  above-en- 
titled cause,  and,  for  answer  to  plaintiff's  pe- 
tition herein,  denies  each  and  every  allegation 
therein  contained.  Further  answering,  this 
defendant  avers  tlut  it  is  the  owner  In  fee 
simple  of  all  tliat  part  of  dty  block  No.  318, 
fronting  northward  upon  Monroe  street  ex- 
tending from  the  east  line  of  Broadway  to 
the  west  line  of  Second  street  In  the  city  of 
St  Liouls,  and  state  of  Missouri ;  that  the 
property  In  said  locality  has  become  greatly 
deteriorated  for  residence  purposes,  or  for 
any  other  purpose  other  than  manufacturing 
business,  and  has  been  In  that  condition  for 
several  years  last  past ;  that  In  the  year  1903 
defendant  was  about  to  erect  and  did  begin 
the  erection  of,  a  large  manufacturing  esteb- 
llslmient  upon  said  block,  extending  to  the 
south  line  of  said  Monroe  street  between 
said  Broadway  and  Second  street  which  man- 
nfactoring  establishment  when  completed, 
win  famish  employment  for  several  hundred 
empli^es,  thereby  building  up  said  part  of 
tlie  city,  and  thereby  enhancing  the  value  of 
defendant's  property  for  revenue  purposes, 
and  increasing  the  Income  of  the  city  of  St 
Louis,  by  reason  of  enhanced  taxes  upon  its 
said  property ;  that  in  order  to  utilize  defend- 
ant's aald  land  and  tlie  manufacturing  estab- 
lishment which  it  Is  erecting  thereon,  it  be- 
came necessary  to  lower  the  grade  of  a  IB- 
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foot  strip  Immediately  north  of  defendant'H 
said  property,  and  which  before  the  passai,'e 
of  the  ordinance  hereinafter  specified  was  a 
part  of  said  Monroe  street  mentioned  in 
plalntifTs  petition ;  that  in  the  month  of  No- 
vember, 1903,  the  municipal  assembly  of  tlie 
city  of  St  Louis  passed  a  city  ordlnauce  va- 
cating a  strip  of  ground  15  feet  In  width,  ex- 
tending along  the  south  side  of  Monroe  street 
from  the  east  line  of  Broadway  to  the  west 
line  of  Second  street  which  ordinance  wan 
to  take  effect  upon  the  payment  of  $3,000  into 
the  city  treasury  by  the  owners  of  the  proi)- 
erty  on  the  south  side  of  Monroe  street  from 
said  east  line  of  Broadway  to  the  west  line 
of  Second  street  and  that  subsequent  to  the 
passage  of  city  ordinance  this  defendant  did 
pay  Into  said  city  treasury  said  sum  of  $3,000 
in  pursuance  of  the  terms  of  said  ordinance, 
and  thereupon  said  15-foot  strip,  being  the 
one  mentioned  In  plalntifTs  petition,  became 
vacated  and  became  the  property  of  this  de- 
fendant; that  said  city  ordinance  Is  In  words 
and  figures  as  follows,  to  wit: 

"  'Ordinance  21,285. 
'"An  ordinance  to  vacate  fifteen  feet  on  the 
south    side   of    Monroe    street   t>etween 
Broadway  and  Second  street 

**  'Be  it  ordained  by  the  municipal  assembly 
of  the  city  of  St  lionls,  as  follows: 

"  'Section  1.  A  strip  of  ground  fifteen  feet 
in  widtli,  extending  along  the  south  side  of 
Monroe  street  from  the  east  line  of  Broad- 
way to  the  west  line  of  Second  street  is  here- 
by vacated  as  a  public  thoroughfare  and  sur- 
rendered to  the  owners  of  the  land  in  city  block 
three  hundred  and  eighteen  req;>ectlvely,  con- 
tiguous to  said  strip. 

"  'Sea  2.  This  ordinance  shall  not  take  ef- 
fect unless  and  until  the  sum  of  three  thou- 
sand dollars  is  paid  into  the  city  treasury  by 
the  owner  or  owners  of  the  property  on  the 
south  side  of  Monroe  street  from  the  east 
line  of  Broadway  to  the  west  line  of  Second 
street  said  sum  to  be  the  absolute  property 
of  the  city  of  St.  lioula. 

"  'Approved  November  17,  1908.' 

"Defendant  further  avers  that  power  and 
authority  existed  In  the  municipal  assembly 
of  the  city  of  St  Louis,  with  the  approval 
of  the  mayor,  to  pass  said  city  ordinance, 
and  that  the  sum  paid  by  said  defendant  was 
the  full  value  of  said  strip  of  ground,  and 
said  $3,000  Inured  to  the  benefit  of  said  city 
of  St  Louis.  Wherefore,  having  fully  an- 
swered, defendant  prays  to  be  hence  dismiss- 
ed with  its  costs." 

The  plaintiff  filed  a  demurrer  to  certain 
portions  of  the  answer  of  the  defendant 
designating  the  grounds  of  such  demurrer. 
This  demurrer  was  overruled  by  the  court, 
and  the  plaintiff  filed  an  amended  reply,  de- 
nying each  and  every  allegation  and  new 
matter  set  up  in  defendant's  answer  as  a 
defense  to  plaintiff's  cause  of  action,  and,  as 
a  further  reply  to  defendant's  answer,  it  was 
averred  that  the  pretended  ordnance  was 
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ultra  Tires  and  void,  asstgnlng,  among  the 
reasons,  that  tlie  title  to  the  ordinance  con- 
tained more  than  one  subject,  and  the  sub^ 
Ject  of  the  title  of  the  ordinance  was  not 
dearly  embraced  In  the  title.  It  was  farther 
charged  that  the  ordinance  was  frandoloitly 
procured  under  the  guise  of  vacating  a  street 
or  part  of  a  street,  and  that  the  purpose  of 
the  ordinance  was  to  sell  and  dispose  of  the 
part  of  the  street  heretofore  Indicated.  For 
the  purpose  of  shortening  the  proof  at  the 
trial  of  this  cause  the  following  state  of  facta 
was  admitted:  "First  That  William  Cham- 
bers, W.  Christy,  and  Thomas  Wright  were 
Joint  owners  In  fee  simple  of  a  large  tract 
of  land  which  was  then  located  in  the  county 
of  St.  Louis,  but  which  is  now,  by  the  exten- 
sion of  the  limits  of  the  city  of  St  Louis,  a 
part  of  the  city  of  St  Louis,  and  state  of 
Missouri,  and  that  on  the  29th  day  of  June, 
1810,  the  said  owners  caused  the  same  to  be 
platted  and  laid  out  with  streets  and  alleys, 
dedicated  to  the  public  use,  and  that  said 
plat  was  duly  recorded  In  the  office  of  the 
recorder  of  deeds  of  the  then  county  of  St 
Louis,  in  Plat  Book  1,  TOl.  1,  p.  40,  and  that 
the  certified  plat  hereto  annexed  as  'Exhibit 
A'  is  a  true  copy  of  said  plat  and  dedication. 
It  is  further  admitted  that  both  the  plaintiff 
and  defendant  are  oorporaticms,  as  alleged  In 
the  petition  filed  in  said  case.  It  is  further 
admitted  that  the  plaintiff  Is  owner  in  fee 
simple,  and  In  possession  of,  the  following 
described  lots  or  parcels  of  land,  which  are  a 
part  of  the  land  covered  by  said  plat  and 
dedicated,  to  wit :  A.  lot  fronting  on  Monroe 
street,  fifty-two  feet  and  six  Inches  (62'  6")> 
by  an  Irregular  d^th  of  one  hundred  and 
thirty-seven  (137')  feet,  eight  and  one-half 
Inches,  on  the  west  line  of  Eleventh  street, 
bounded  on  the  north  by  Monroe  street,  for- 
merly Washington  street  designated  In  said 
plat,  and  east  by  Eleventh  street,  formerly 
designated  on  said  plat  as  Sixth  street,  but 
said  Sixth  street,  as  shown  by  said  plat,  la 
now  known  and  designated  as  Eleventh 
street,  in  the  cii?  of  St.  Louis  and  state  of 
Missouri.  It  is  further  admitted  that  Mon- 
roe street  on  said  plat,  as  dedicated,  was  call- 
ed Washington  street,  but  is  now  known  as 
Monroe  street,  and  that  the  same  has  been 
used  as  a  public  highway  for  more  than  80 
years  last  past  from  Second  street  up  to 
and  past  the  plalntifTs  property,  and  that 
said  Monroe  street  was  a  street  60  feet  In 
width.  It  is  further  admitted  that  the  de- 
fendant was  the  owner  In  fee  simple  of  all 
that  part  of  city  block  No.  818,  fronting 
northward  upon  Monroe  street,  and  extend- 
ing from  the  east  line  of  Broadway  to  the 
west  line  of  Second  street,  of  the  city  of  St. 
Louis,  and  state  of  Missouri,  and  was  at  the 
time  of  the  passage  of  the  ordinance  men- 
tioned in  the  pleadings,  and  it  had  been,  such 
owner  for  a  period  of  about  two  years  before 
the  passage  of  said  ordinance.  It  is  further 
admitted  that  both  plaintiff  and  defendant 
herein  obtained  their  title  by  mesne  convey- 
ances from  William  Chambers,  W.  Christy, 


and  Thomas  Wright,  who  were  the  owners  of 
said  property  at  the  time  of  the  laying  out 
and  dedicating  the  same  on  the  29th  day  oC 
June,  1816." 

In  addition  to  this  agreed  statement  of 
facts,  the  plaintiff  Introduced  John  K.  Cnm- 
mlngs,  who  testified  that  be  was  living  on 
Monroe  street ;  that  it  was  only  three  blocks 
west  of  the  block  where  the  strip  was  to  be 
taken  off  Monroe  street  by  vacating  that 
width  on  Mcmroe  street  He  also  stated  that 
by  the  taking  off  of  said  street  his  property 
would  be  depreciated  In  value.  There  were 
other  witnesses  Introduced  whose  testimony 
tended  to  show  that,  If  the  16  feet  of  the 
street  as  heretofore  mentioned  was  vacated, 
there  would  hardly  be  room  for  a  wagon 
going  either  way,  and  after  the  necessary 
space  would  be  used  for  sidewalks  large  stake 
wagons  could  hardly  pass  each  other.  There 
was  other  testimony  tending  to  show  that 
there  was  a  good  deal  of  travel  on  Monroe 
street,  and  that  the  vacation  of  it  as  sought 
by  the  ordinance  would  inconvenience  those 
who  were  in  the  habit  of  using  it,  or  wanted 
to  use  it  The  defendant  Introduced  the  or- 
dlnance  as  set  forth  in  the  answer ;  also  In- 
troduced testimony  showing  the  paymrat  of 
the  |3,0(X)  into  the  city  treasury;  then  intro- 
duced in  evidence  a  deed  dated  February  28, 
1903,  by  which  the  defendant  acquired  title 
to  the  real  estate  extending  from  Broadway 
to  Second  street  and  fronting  north  on  Mon- 
roe street  contiguous  to  the  16  feet  vacated 
on  the  south  side  of  Monroe  street  by  the 
ordinance  in  question. 

This  was  substantially  all  the  evidence  in- 
troduced at  the  trial.  The  cause  was  sub- 
mitted to  the  court,  and  on  August  24,  1904. 
the  court  rendered  its  Judgment  and  entered 
an  order  dismissing  plalntlfTs  bill  for  an  in- 
junction. Timely  motion  for  new  trial  was 
filed,  and  on  the  26th  day  of  October,  1904, 
this  motion  was  overruled.  From  the  order 
and  judgment  made  in  this  cause,  plaintiff 
In  due  time  and  proper  form  prosecuted  its 
appeal  to  this  court  and  the  record  is  now 
before  us  for  review. 

M.  M.  McKeag  and  O.  S.  Cnmmlngs,  for 
appellant  Seneca  N.  ft  S.  a  Taylor,  for 
respondent. 

FOX,  P.  J.  (after  stating  the  facts  aa 
above).  In  this  cause,  as  indicated  by  the 
record,  plaintiff  seeks  to  enjoin  the  defendant 
from  placing  any  obstruction  or  building  up- 
on a  strip  of  ground  which  formerly  con- 
stituted a  part  of  Monroe  street  which  the 
city  of  St.  Louis  by  the  ordinance  as  here- 
tofore indicated  undertook  to  vacate.  This 
proceeding  is  mainly  predicated  upon  tbe 
theory  that  the  plaintiff  is  a  property  owner 
in  tbe  city  of  St  Louis,  and  that  the  15  feet 
of  ground  sought  to  be  used  by  the  dtfend- 
ant  constitutes  a  part  of  a  public  thorou^- 
fare,  and  that  the  ordinance  passed  by  the 
city  conndl  and  approved  by  the  mayor  is 
void,  and  that  the  vacation^of  that  portion 
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of  the  street  and  the  occnpancy  of  It  by  the 
defoidant  Is  Injurious  and  depreciates  the 
value  of  the  property  of  the  plaintiff.  It  Is 
conceded  that  the  plaintiff  la  not  an  abutting 
properly  owner  upon  the  street  a  part  of 
which  was  sought  to  be  vacated;  that  this 
property  which  is  alleged  to  be  damaged  by 
reason  of  the  placing  of  the  obstructions  and 
buildings  upon  the  strip  of  15  feet,  which 
was  vacated,  is  situated  a  distance  of  three 
blocks  from  the  part  of  the  street  which  was 
sought  to  be  vacated  by  the  action  of  the 
city  council  with  the  approval  of  the  mayor. 
At  the  very  threshold  of  the  consideration 
of  this  cause,  we  are  confronted  with  the 
proposition  as  to  whether  or  not  under  the 
allegatlonB  in  the  petition  and  the  disclosures 
of  the  facts  upon  the  trial  the  plaintiff  Is  in 
a  position  to  maintain  this  proceeding  for 
Injunction  to  restrain  the  occupancy  of  the 
strip  of  land  which  formerly  constituted  a 
part  of  Monroe  street,  which  the  city  council 
by  ordinance,  duly  approved  by  the  mayor, 
sought  to  vacate. 

1.  That  the  mayor  and  municipal  assembly 
of  the  city  of  St.  Louis  possessed  the  power 
to  establish,  open,  vacate,  or  alter  the  streets 
and  avenues,  etc.,  in  said  dty,  cannot  be 
questioned.  Section  26  of  article  S  of  the 
charter  (Rev.  St  1889  [Ann.  St  1906,  p.  4807]) 
provides  that  "the  mayor  and  assembly 
shall  have  power  within  the  city,  by  ordlr 
nance  not  inconsistent  with  the  Constitution 
or  any  law  of  the  state  or  of  this  charter, 
*  *  *  to  establish,  ap&a,  vacate,  alter, 
widen,  extend,  pave  or  otherwise  improve 
and  sprinkle  all  streets,  avenues,  sidewalks, 
all^s,  wluirves,  and  public  grounds  and 
squares,  and  provide  for  the  payment  of  the 
costs  and  expenses  thereof  In  the  manner  in 
tills  charter  prescribed." 

2.  That  the  mayor  and  municipal  assem- 
bly, by  the  enactment  of  Ordinance  No.  21,- 
285,  as  heretofore'  indicated  in  the  statement 
of  this  cause,  undertook  and  sought  to  vacate 
the  strip  of  ground  involved  in  this  proceed- 
ing, also  cannot  be  questioned.  Section  1  of 
that  ordinance  expressly  provides  that  "a 
strip  of  ground  fifteen  feet  in  width,  extend- 
ing along  the  south  side  of  Monroe  street 
from  the  east  line  of  Broadway  to  the  west 
line  of  Seccmd  street,  is  hereby  vacated  as 
a  public  thoroughfare  and  surrendered  to 
the  owners  of  the  land  in  city  block  three 
hundred  and  eighteen  respectively,  contigu- 
ous to  said  strip."  It  Is  not  contended  In 
this  proceeding  that  the  plaintiff  is  an  abut- 
ting owner  of  property,  or  that  his  property 
is  subjected  to  special  injury  different  to  that 
of  other  property  in  the  neighborhood,  simi- 
larly situated,  is  subjected  to.  In  our  opin- 
ion, upon  the  disclosures  of  the  record,  the 
plaintiff  is  not  entitled  to  the  injunctive  re- 
lief prayed  for  In  its  petition.  If  the  plain- 
tiff seelcs  to  maintain  this  equitable  proceed- 
ing to  restrain  the  threatened  unlawful  acts 
alleged  In  the  petition,  it  must  be  upon  the 
theory  that*  according  to  the  earnest  conten- 


tion of  the  appellant  in  the  brief  before  us, 
the  ordinance  vacating  the  strip  of  ground 
In  Monroe  street  is  void,  and  that  the  de- 
fendant threatens  to  do  such  acts  respecting 
the  occupancy  of  such  street  and  place  such 
permanent  obstructions  upon  such  public 
thoroughfare  as  would  In  law  constitute  a 
public  nuisance.  In  fact  we  see  no  escape 
from  the  conclusion  from  the  allegations  In 
the  petition  that  appellant  intends  to  charge 
that  the  defendant  is  threatening  to  do  such 
unlawful  acts  respecting  such  street  as  would 
constitute  a  public  nuisance.  The  petition 
upon  this  subject  avers  that  "the  defendant 
is  now  claiming  the  right  to  divert  a  portion 
of  Monroe  street  from  the  uses  and  pur- 
poses to  which  It  was  dedicated  for  a  public 
highway,  and  threatening  to  appropriate  it 
to  its  private  use  iond  place  permanent  ob- 
structions thereon,  so  that  it  cannot  be  used 
by  the  public  generally  on  the  following  part 
of  said  MMiroe  street,  to  wit:  A  strip  of 
ground  16  feet  in  width,  extending  along 
the  south  line  of  Monroe  street  from  the  east 
line  of  Broadway  to  the  west  line  of  Second 
street." 

It  must  be  conceded  that,  if  the  insistence 
of  the  appellant  is  correct  and  that  tlie  ordi- 
nance undertaking  to  vacate  part  of  Monroe 
street  is  void,  then  there  can  t>e  no  dispute 
that  the  acts  complained  of  in  the  petition, 
in  which  it  Is  averred  what  the  defendant 
is  threatening  to  do  would,  under  the  well- 
settled  rules  of  law  applicable  to  the  subject 
of  nuisances,  constitute  a  public  nuisance.  In 
effect  the  charge  Is  that  the  defendant 
threatens  to  take  possession  of  part  of  a 
public  thoroughfare  dedicated  to  the  public 
and  place  thereon  permanent  obstruction. 
This  beyond  question,  if  the  allegations  are 
true,  would  constitute  a  public  nuisance. 
But  aside  from  this,  conceding  for  argu- 
ment's sake  that  the  ordinance  which  tm- 
dertakes  to  vacate  the  15  feet  of  ground  in 
Monroe  street  is  void,  and  that  the  defend- 
ant Is  threatening  to  commit  such  unlawful 
acts  as  would  amount  to  a  public  nuisance, 
does  the  plaintiff's  bill  embrace  all  the  es- 
sential allegations  necessary  to  constitute  a 
cause  of  action  and  entitle  it  to  the  equitable 
relief  sought?  We  have  reached  the  con- 
clusion that  it  does  not  Upon  that  theory 
now  under  discussion  that  this  proceeding  is 
to  restrain  the  commission  of  such  acts  re- 
specting a  public  thoroughfare  as  would  in 
law  amount  to  a  public  nuisance,  the  plain- 
tiff in  its  petition  does  not  show  that  it  has 
suffered  or  will  suffer  any  damage  peculiar 
to  itself.  The  rule  of  law  applicable  to  the 
maintaining  of  actions  by  individuals  re- 
specting injuries  or  threatened  Injuries  re- 
sulting from  public  nuisances  is  no  longer 
on  open  question  in  this  state,  and  in  the 
case  at  bar  the  plaintiff  must  be  treated  as 
an  individual,  for  It  Is  under  the  law  an  ar- 
tlflclal  person.  In  Nagel  et  aL  v.  Undell  Ry. 
Co.  et  al.,  167  Mo.  89,  66  S.  W.  1090,  the 
plaintiff  sought  to  enjoin  def aidants  fiom 
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constructing  a  street  railway  In  Hamilton 
avenue,  In  St  Louis.  An  analysis  of  tbe 
petition  In  that  case  demonstrates  Its  sim- 
ilarity to  the  petition  In  the  case  at  bar.  It 
was  charged  in  the  petition  that  the  ordi- 
nance was  illegal  and  Told,  on  the  ground 
that  It  was  fraudulently  and  corruptly  pass- 
ed by  the  municipal  assembly  of  said  city. 
Then  followed  the  allegation  that  the  de- 
fendants were  about  to  unlawfully  and  for- 
cibly enter  in  and  upon  said  Hamilton  aven- 
ue adjacent  to  and  in  front  of  the  said  real 
estate  property  of  plaintiff,  for  the  purpose 
of  constructing  and  operating  a  street  rail- 
way in  and  upon  said  Hamilton  avenue,  and 
have  hauled  and  deposited  rails  and  ties,  or 
are  about  to  deposit  rails  and  ties  upon  the 
surface,  and  have  dug  up  or  about  to  have 
dug  up  the  surface  and  tear  up  and  remove 
the  paving  from  said  Hamilton  avenue,  and 
have  or  about  or  threaten  to  occupy  and 
obstmct  said  avenue  with  horses,  men,  tim- 
bers, street  car  tracks,  street  cars,  electric 
wires,  and  pole^,  and  other  obstructions,  and 
that  the  accomplishment  of  such  purpose 
would  temporarily  and  permanently  impair 
the  use  of  said  Hamilton  avenue  as  a  public 
thoroughfare,  thereby  preventing  these  plain- 
tiffs from  going  to  and  from  their  respective 
real  estate  property  over  and  along  said 
Hamilton  avenue,  and  thereby  greatly  de- 
preciating the  value  and  damaging  their  re- 
spective real  estate  property  and  their  per- 
sonal property,  to  the  great  and  Irreparable 
injury  to  plaintiffs'  said  property.  It  Is 
manifest  under  the  petition  in  that  case  that 
the  plaintiffs  were  proceeding  upon  the  the- 
ory that  the  doing  of  the  threatened  acts  by 
the  defendants  would  constitute  a  public 
nuisance.  This  court,  speaking  through  Val- 
llant,  J.,  adhering  to  the  well-settled  rule 
that  in  cases  of  that  character  the  petition 
should  allege  that  by  reason  of  the  acts 
about  to  be  committed  that  the  plaintiffs 
would  suffer  some  damage  peculiar  to  them- 
selves, thus  stated  the  law  applicable  to  the 
sufficiency  of  the  petition  In  that  case:  "The 
plaintiffs  in  their  petition  do  not  show  that 
they  have  suffered  or  will  suffer  any  damage 
peculiar  to  themselves.  They  do  say  that 
the  defendants,  preparatory  to  constructing 
the  railroad,  are  depositing  rails  and  ties 
and  are  tearing  up  the  street  and  obstruct- 
ing Its  use,  etc.,  and  thereby  preventing 
these  plaintiffs  from  going  to  and  from  their 
respective  real  estate  property  over  and 
along  said  Hamilton  avenue,'  etc.  But  those 
statements  relate  to  the  inconvenience  re- 
sulting In  the  necessary  work  of  construction 
and  are  such  as  result  in  every  street  con- 
struction. The  damage  resulting  from  the 
condition  does  not  entitle  the  plaintiffs  to 
an  injunction  of  the  kind  sought  in  this 
suit" 

In  Baker  v.  McDaniel  et  al.,  178  Mo.  447, 
77  S.  W.  631,  there  was  In  Judgment  before 
this  court  the  proposition  of  the  right  of  an 
Individual  to  maintain  an  action  for  Injuries 


resulting  from  a  public  nuisance,  and  it  was 
there  expressly  ruled  by  this  court  that  to 
enable  plaintiff  to  maintain  an  action  of  that 
character,  r^ulting  from  a  public  nolsance, 
it  was  necessary  to  establish  that  there  was 
special  damages  sustained  by  reason  of  such 
nuisance  over  and  at>ove  the  Injury  which 
the  commtmlty  at  large  suffered.  All  of  the 
authorities  upon  the  subject  of  actions  con- 
cerning private  and  public  nuisances  were 
reviewed,  and  It  was  announced  that  the 
true  rule  to  be  deduced  from  all  the  au- 
thorities was  that  as  to  private  nuisances 
there  is  no  question  as  to  the  proper  exercise 
of  the  power  of  courts  of  equity  in  affording 
full  and  complete  relief,  but  aa  to  a  public 
nuisance  It  was  essential,  and  should  be 
made  clear,  that  some  special  injury  was 
occasioned  to  the  individual,  and  it  was  there 
announced  that  in  cases  of  a  public  nuisance, 
where  the  injury  complained  of  was  a  con- 
tinuing one  and  that  some  special  injury 
was  occasioned  to  the  individual,  courts  of 
equity  might  exercise  their  power  and  af- 
ford relief,  but  that  this  power  in  cases  of 
public  nuisances  was  usually  exercised  at  the 
instance  of  the  public,  and  not  private  In- 
dividuals. In  Smiths  v.  McConathy,  11  Mo., 
loc.  clt  622,  Judge  Napton  in  discussing  this 
question  said:  "In  an  action  for  a  private 
nuisance  It  is  not  necessary  to  allege  or 
prove  any  special  damage.  In  a  private  ac- 
tion for  a  public  nuisance,  such  allegations 
and  proofs  are  necessary.  No  one  individual 
can  maintain  an  action  for  a  public  nuisance, 
unless  he  has  sustained  some  special  damage 
from  such  nuisance  over  and  above  the  in- 
Jury  which  the  community  at  large  suffer." 
In  Thompson  &  Son  v.  Macon  City,  106  Mo.- 
App.  84,  80  S.  W.  1,  a  similar  ruling  was 
made,  and  it  was  there  held  in  a  suit  by  in- 
dividuals for  damages  resulting  from  ob- 
structions in  a  public  street  that  It  was  es- 
sential to  show  that  plaintiffs  had  sustained 
damages  of  a  different  lUnd  from  that  suf- 
fered by  others  along  the  street  within  the 
limits  of  the  work,  and  the  mere  fact  that 
they  may  have  suffered  more  than  some  oth- 
ers did  not  alter  the  rule  that  in  order  to 
entitle  them  to  damages,  they  must  have  sus- 
tained injuries  special  to  themselves  and  dif- 
ferent in  kind  from  others,  citing  in  sup- 
port of  such  holding  Fairchlld  T.  St  Louis, 
97  Mo.  85,  11  S.  W.  60 ;  Canman  v.  St  Louis, 

97  Mo.  92,  11  S.  W.  60;    Rude  v.  St  LouU, 

98  Mo.  408,  6  S.  W.  257;  Rudiert  v.  Rail- 
way, 163  Mo.  260,  63  S.  W.  814;  Nagei  ▼. 
Railway,  167  Mo.  89,  66  S.  W.  1090. 

It  may  be  said  as  to  the  cases  of  Bak- 
er V.  McDaniel,  Smiths  v.  McConathy,  and 
Thompson  ft  Son  v.  Macon  City,  heretofore 
cited,  that  those  were  actions  concerning  the 
commission  of  acts  which  constituted  a  nuis- 
ance and  where  the  nuisance  was  in  existence, 
and  that  in  the  case  at  bar  this  action  Is  to 
prevent  the  doing  of  acts,  which  in  law  would 
amount  to  a  nuisance.  In  our  opinion  it 
must  logically  follow   that  the  same   prlu- 
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ciple  applicable  to  tbe  cases  cited  must  gov- 
em  and  control  the  case  at  bar.  If  it  Is  es- 
sential where  an  indlrldnal  seeks  a  recovery 
for  injuries  resulting  from  an  existing  public 
nuisance  to  allege  and  prove  that  he  has  suf- 
fered special  damages  of  a  different  kind  and 
character  to  those  similarly  situated,  we  are 
unable  to  see  bow  it  is  not  equally  essential, 
if  be  undertakes  to  prevent  the  doing  of  acts, 
which  in  law  would  amount  to  a  public 
nuisance.  In  Nagel  v.  Railway  Co.,  supra, 
the  averments  in  the  petition  proceeded  upon 
both  theories — that  is,  that  the  defendant 
was  committing  certain  acts  or  was  threaten- 
ing tbe  commission  of  certain  acta  which  in 
law  would  constitute  a  nuisance — and  in  that 
case  this  court  held  that  It  was  essential 
that  the  plaintiffs  should  allege  in  their  peti- 
tion that  tbey  bad  suffered  some  damage  pe- 
culiar to  themselves.  Applying  these  rules 
as  heretofore  indicated  applicable  to  tbe  sub- 
ject of  pleading,  where  an  Individual  seeks 
to  maintain  an  action  concerning  a  public 
nuisance,  we  see  no  escape  frcnn  tbe  conclu- 
sion that  the  allegation  in  the  petition  of 
plaintiff  in  the  case  at  bar  is  manifestly  In- 
sufflclent  The  allegation  in  respect  to  the 
damages  are  embraced  In  these  words :  "The 
plaintlfTs  property  will  be  greatly  damaged, 
and  will  also  depreciate  In  value  more  es- 
pecially than  the  general  property  In  the  city 
of  St.  Louis,  being  located  on  said  Monroe 
street  near  to  where  the  obstruction  and  per- 
manent diverting  Is  threatened  to  occur  and 
be  placed  by  tbe  defendant"  That  allegation 
simply  amounts  to  a  statement,  not  that  Its 
property  will  be  specially  damaged,  but  that 
it  will  be  damaged  more  than  the  general 
property  In  the  city  of  St  Iiouls,  and  that  Is 
not  a  sufficient  allegation  under  the  rules  of 
law  as  has  been  announced  by  tbe  courts  of 
f-'.'^  state.  .\s  was  said  by  Judge  Ellison  In 
Thompson  &  Son  v.  Macon  City :  "It  may  be 
that  he  suffered  more  than  some  others,  but 
that  will  not  alter  the  rule  that,  in  order  to 
entitle  him  to  damages,  he  must  have  sus- 
tained injury  special  to  him  and  differing  in 
kind  from  others." 

Our  conclusion  upon  this  proposition  Is  that 
plaintiff's  petition  does  not  state  facts  suffi- 
cient to  entitle  it  to  the  relief  sought,  for 
tbe  reason,  assuming  the  truth  of  the  allega- 
tions of  the  petition,  that  the  ordinance  vacat- 
ing tbls  street  was  void,  then  it  necessarily 
follows  that  the  acts  which  it  is  alleged 
the  defendant  was  about  to  commit  would 
amount  in  law  to  a  public  nuisance,  if  com- 
mitted, and  this  proceeding  not  being  In- 
stituted by  some  public  officer  authorized  to 
maintain  it  In  behalf  of  the  public,  but  by  an 
Individual,  or,  in  other  words,  an  artificial 
person,  It  Is  essential  to  allege  that  the  plain- 
tiff will  suffer  some  damage  peculiar  to  It- 
self, and,  not  having  made  such  allegation, 
it  must  be  held  that  tbe  petition  Is  Insuffi- 
cient If,  on  the  other  hand.  It  is  sought  to 
maintain  this  action  upon  the  theory  that  by 
reason  of  the  action  of  the  municipal  assemb- 


ly of  the  city  of  St  Louis  vacating  a  part  of 
Monroe  street  which  resulted  In  injury  to  tbe 
property  of  plaintiff,  the  enforcement  of  tbe 
city  ordinance  vacating  such  street  may  be 
restrained,  then  we  are  confronted  by  the  re- 
peated announcements  by  this  court  of  tbe 
rule  of  law  that  an  Injunction  will  not  lie  to 
restrain  the  enforcement  of  a  city  ordinance 
vacating  a  street  on  which  plaintiff's  property 
does  not  abut  although  an  inconvenience 
In  common  with  all  other  persons  may  be  en- 
tailed by  reason  of  the  action  of  tl»e  mu- 
nicipal assembly  in  adopting  the  ordinance. 
This  court  in  Glasgow  v.  St  Louis,  107  Mo. 
198,  17  S.  W.  743,  speaking  through  Judge 
Black,  said  In  discussing  the  subject  now  un- 
der consideration:  'The  charter  of  the  city 
of  St  Louis  gives  the  mayor  and  assembly 
power,  by  ordinance,  'to  establish,  open,  va- 
cate, alter,  widen  •  *  •  all  streets,  side- 
walks, alleys,'  etc.  Under  such  a  power  tbe 
municipal  assembly  may  vacate  a  street  or 
part  of  a  street  without  any  Judicial  deter- 
mination. And  such  a  power,  'when  exercis- 
ed with  due  regard  to  Individual  rights,  will 
not  be  restrained  at  the  Instance  of  a  property 
owner  claiming  that  be  Is  Interested  In  keep- 
ing open  the  streets  dedicated  to  the  public' 
2  Dillon,  Mun.  Corp.  (4th  Ed.)  i  666.  There 
Is  no  doubt  but  a  property  owner  has  an 
easement  In  a  street  upon  which  property 
abuts  which  is  special  to  him,  and  should 
be  protected ;  but  here  the  plaintiffs  own  no 
property  fronting  or  abutting  on  the  part  of 
the  street  which  was  vacated.  Their  prop- 
erty Is  surrounded  by  streets  not  touched  or 
affected  by  the  vacating  ordinance.  They  will 
be  obliged  to  go  a  little  further  to  reach 
Twelfth  street  but  that  is  an  Inconvenience 
different  in  degree  only  from  that  suffered 
by  all  other  persons,  and  it  furnishes  no 
ground  whatever  for  Injunctive  relief.  Bailey 
v.  Culver.  84  Mo.  531." 

In  Knapp,  Stout  &  Co.  v.  St  Louis,  l.W 
Mo.,  loc.  cit  572,  55  S.  W.  104,  the  principle 
and  rule  of  law  announced  In  the  Glasgow 
Case  as  heretofore  cited  was  unqualifiedly 
approved,  and  Judge  Gantt  in  discussing  the 
subject  of  tbe  essential  averments  in  cases 
of  this  character  to  entitle  plaintiff  to  the  re- 
lief sought  used  tbls  language:  "Moreover, 
to  entitle  plaintiff  to  relief  as  an  adjoining 
proprietor,  it  devolved  upon  it  to  allege  and 
prove  that  it  owned  property  fronting  or 
abutting  on  the  part  of  the  street  which  tbe 
ordinance  in  question  vacated.  In  a  word. 
It  must  aver  facts  which  show  it  will  suffer 
a  special  or  peculiar  Injury,  and  not  merely 
such  inconvenience  as  is  cast  upon  all  other 
persons  of  that  neighborhood" — citing  In 
support  Glasgow  v.  St.  Louis,  107  Mo.,  loc. 
cIt  205,  17  S.  W.  743 ;  Van  De  Vere  v.  Kansas 
City,  107  Mo.  83,  17  S.  W.  693,  28  Am.  St 
Rep.  396;  Rude  v.  St  Louis,  93  Mo.  408,  6 
S.  W.  257;  Falrchlld  v.  St  Louis,  97  Mo. 
85,  11  8.  W.  60.  In  Knapp,  Stout  &  Co.  v. 
St.  Louis,  156  Mo.  343,  56  S.  W.  1102,  tbe 
doctrine  announced  in  the  previous  cases  of 
Digitized  by  VjOOQIC 


502 


106  SOUTHWESTERN  RBPORTBB. 


Ota. 


Glasgow  T.  St  Lonls,  107  Mo.  19B,  17  S.  W. 
743,  and  Enapp,  Stout  &  Co.  ▼.  St.  Jjovls, 
1S3  Mo.  660,  65  S.  W.  104»  that,  to  enUUe  a 
plaintiff  to  InJunctlTe  relief.  It  was  necessary 
to  allege  that  the  property  owned  by  the 
plaintiff  fronted  or  abutted  on  a  portl(»  of 
the  vacated  street,  was  fully  approved.  That 
the  municipal  assembly  by  the  ordinance  as 
herein  indicated  sought  to  vacate  a  part  of 
Monroe  street  there  can  be  no  dispute,  and  in 
Heinrldi  v.  St  Louis,  125  Mo.  424,  28  S.  W. 
626,  46  Am.  St  Rep.  490,  It  was  expressly 
decided  that  the  dty  of  St  Louis  had  the 
power  to  vacate  streets  and  alleys,  and  that 
it  was  for  the  municipal  assembly,  and  not 
the  courts,  to  say  when  that  power  was  to  be 
exercised.  Judge  Black  In  the  Glasgow  Case, 
heretofore  referred  to,  in  discussing  the  in- 
tentions of  the  municipal  assembly  in  passing 
the  ordinance,  said:  "There  \b  no  doubt 
but  the  municipal  assembly  in  enacting  the 
ordinance  Intended  to  aid  and  foster  a  large 
manufacturing  industry;  but  it  is  equally 
clear  that  the  ordinance  was  passed  with  due 
regard  to  the  public  Interests.  The  evidence 
entirely  falls  to  show  any  fraud  on  the  part 
of  the  city  authorities,  or  any  c(HnbInatIon  to 
Injure  any  one.  Nor  does  the  evidence  show 
that  the  ordinance  was  an  unreasonable  one. 
Whether  the  street  should  be  kept  open  or 
vacated  was  purely  a  matter  of  expediency, 
and  that  was  a  question  for  the  municipal  as- 
sembly and  not  for  the  courts  to  decide" — 
citing  numerous  authorities. 

Learned  counsel  for  appellant  directs  our 
attention  to  the  case  of  Cummlngs  t.  St 
Ix>uls  et  al.,  90  Mo.  269,  2  S.  W.  180,  and  in- 
sists that  the  conclusions  announced  In  that 
cose  are  decisive  of  the  controverted  legal 
propositions  involved  in  the  case  at  bar.  We 
are  unable  to  agree  with  learned  counsel  upon 
this  Insistence.  The  same  learned  and  es- 
teemed judge  that  wrote  the  opinion  in  the 
Cnmmings  Case  also  wrote  the  opinion  in  the 
Glasgow  Case,  and  in  the  Oummings  Case 
it  is  expressly  recited  that  there  could  be  no 
claim  by  the  city  that  It  was  acting  In  the 
exercise  of  the  power  conferred  upon  the 
assembly  to  vacate  streets,  and  Judge  Black 
expressly  stated  In  the  Glasgow  Case  that 
"it  must  be  remembered  that  the  city  Is  here 
pursuing  a  power  to  vacate  streets  conferred 
upon  it  in  express  terms,  so  that  Cummlngs 
V.  St  Louis,  90  Mo.  265,  2  S.  W.  130,  and 
some  other  cnses  cited  by  the  appellant  have 
no  application  to  this  controversy."  The  law 
as  announced  applicable  to  the  disclosures  of 
the  record  in  the  Cummlngs  Case  was  not 
criticised  or  even  discussed  in  the  sul>sequent 
cases  of  Knapp,  Stout  &  Co.  v.  St  Louis, 
153  Mo.  560,  55  S.  W.  104,  and  the  case  be- 
tween the  same  parties  In  156  Mo.  343,  66  S. 
W.  1102,  and  in  the  Glasgow  Case,  Judge 
Black  who  wrote  both  opinions,  disposes  of 
that  case  by  saying  that  It  has  no  application 
to  the  disclosures  of  the  record  in  the  case 
he  had  In  hand.  Therefore  we  see  no  escape 
'from  the  oodcIusIob  that  the  rule  announced 


in  the  Cununlngs  Case  has  no  application  to 
the  disclosures  of  the  record  in  tlie  case  now 
before  nai  However,  we  deem  it  unnecessary 
to  pursue  tliis  subject  further,  for  la  our 
opinion  the  allegations  contained  in  the  pe- 
tition that  the  ordinance  vacating  part  of 
Monroe  street  was  void  and  of  no  effect  neg- 
atives the  theory  that  plaintiff  is  seeUng 
by  this  action  to  restrain  the  enforcement  of 
an  ordinance  vacating  a  public  street  and 
this  cause  as  presented  must  stand  or  fall 
upon  the  first  theory  of  this  case  discussed ; 
tliat  is  that  tlie  ordinance  vacating  the 
street  being  void,  tlie  defendant  threatening 
to  take  possession  of  a  part  of  a  public 
thoroughfare  and  place  thereon  permanent 
obstructions,  which  in  law,  if  the  ttireatened 
acts  were  consummated,  would  amount  to  a 
public  nuisance,  and  by  tliis  action  It  la 
sought  by  injunction  on  the  part  of  on  in- 
dividual or  an  artificial  person  to  prevent  ttae 
commission  of  such  acts  as  would  constltnle 
a  public  nuisance.  We  Iiave  heretofore  fully 
discussed  that  particular  theory  of  this  case, 
and  pointed  out  the  insufficiency  of  the  pe- 
tition. 

Hence  there  is  nothing  remaining  to  be 
said  except  to  announce  the  result  of  our  con- 
clusions which  is  that  the  Judgment  of  the 
trial  court  should  be  affirmed;  and  it  is  ao 
ordered.    All  concur. 


SQUIRES  V.  KIMBALL  et  al. 

(Supreme  Coart  of  Missouri,  Division  No.  2. 

Dec.  10,  1907.) 

1.  Vendob  and  PuacHABEB— Boha  £'idx  Pub- 
OHASEBS—NoTicB— Possession. 

A  person  who  buys  property  in  the  visible 
possession  of  a  third  person  la  diargeable  with 
notice  of  the  title  and  right  of  that  person  to 
the  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  48,  Vendor  and  Purdtaser,  f  640.] 

2.  Appeal  —  Revikw  —  Findings  of  Tbiai. 
Court. 

Findings  of  fact  by  the  trial  court  on  oon- 
fiicting  testimony  will  not  be  disturbed  on  ap- 
peal. 
[Ed.  Note.— For  cases  in  point,  see  OenL  Die. 

01. 


vol.  3,  Appeal  and  Error,  ||  3983-3989.] 

Appeal  from  Circuit  Court  Boone  Connty ; 
A.  H.  Waller,  Judge. 

Action  In  ejectment  by  Jamee  M.  Squirea 
against  Margaret  3.  Kimball  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

This  cause  Is  now  before  this  court  upon 
appeal  by  the  plaintiff  from  a  Judgment  of 
the  circuit  court  of  Boone  county  in  favor 
of  defendants  in  an  ejectment  proceeding. 
The  petition  is  in  the  usual  form,  and  need 
not  be  reproduced.  This  is  a  suit  to  re- 
cover possession  of  a  small  piece  of  ground, 
20  feet  east  and  west  by  160  feet  north  and 
south,  and  situated  in  the  N.  E.  \i  of  the 
S.  W.  %  of  section  15,  township  61,  range  11, 
in  Boone  county.  Mo.  The  case  was  tried  be- 
fore the  Judge  of  the  circuit  court  of  said 
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«onnt7  sitting  as  a  Jury,  and  a  verdict  and 
Judgment  was  rendered  (or  respondents. 
Both  parties  claim  title  under  George  N. 
Jobnson.  The  following  plat,  which  Is  here 
reproduced.  Indicates  the  strip  of  land  In 
dispute,  as  well  as  that  embraced  In  the  nu- 
merous deeds  Introduced  In  evidence: 
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On  August  3,  1897,  George  N.  Johnson  and 
wife  conveyed  to  Mary  B.  Jennings  (now 
Mary  B.  Williamson)  a  tract  of  106  feet 
from  north  to  south,  and  225  feet,  more  or 
less,  from  east  to  west,  and  extending  from 
the  middle  of  the  road  on  the  east  "to  comer 
stone  on  proposed  alley" ;  the  land  conveyed 
being  de8cril>ed  on  plat  as  "Squires."  Mary 
E.  Jennings  conveyed  the  same  land  on  Feb- 
ruary 22,  1896,  to  A.  L.  Cox,  trustee,  to  se- 
cure the  payment  of  a  certain  note  due 
James  W.  Green.  The  next  conveyance  was 
One  executed  by  George  N.  Johnson  and  wife 
to  William  A.  Parks  on  August  17,  1900,  and 
conveyed  the  balance  of  the  land  that  he 
(Johnson)  owned,  the  tract  conveyed  being 
situated  on  the  north  and  west  sides  of  ap- 
pellant's land,  and  being  described  on  the 
plat  as  "Kimball."  The  land  conveyed  by 
Johnson  and  wife  to  Partes  by  deed  last 
above  mentioned  is  described  in  said  deed  as 
follows:.  "To  obtain  the  point  or  comer  of 
beginning,  commence  at  the  comer  of  section 
(15)  fifteen,  township  number  (51)  flfty-one, 
range  number  (11)  eleven  and  run  south  forty 
feet  to  a  stake  as  the  point  or  comer  of  be- 
ginning; thence  run  south  (106)  one  hundred 
and  five  feet  to  a  stake;  thence  run  west 
(225)  two  hundred  and  twenty-five  feet; 
thence  nm  south  (106)  one  hundred  and  five 
feet;  thence  west  (100)  one  hundred  feet; 
thence  run  north  (210)  two  hundred  and  ten 
feet  to  a  stake ;  thence  east  (325)  three  hun- 
dred and  twen^-flve  feet  to  the  point  or  cor- 
ner of  beginning,  be  the  same  more  or  less. 
An  alley  (18)  feet  wide,  running  through  said 
premises  from  north  to  south  la  reserved. 


and  same  to  be  opoied  when  adjoining  own- 
ers open  up  their  said  alley."  On  March  6, 
1901,  William  A.  Parks  and  wife  conveyed 
the  land  last  above  described  to  defendant 
Margaret  J.  Kimball,  making  the  same  reser- 
vaticoi  with  reference  to  the  alley  as  was 
made  in  the  deed  from  Johnson  and  wife  to 
Parks,  Mrs.  Jennings,  to  whom  Johnson  and 
wife  made  the  conveyance,  having  made  de- 
fault in  the  payment  of  the  note  secured  by 
the  deed  of  trust  as  heretofore  mentioned, 
the  land  was  sold  by  the  trustee  in  pu^u- 
ance  of  the  provisions  of  the  deed  of  trust, 
and  on  the  12th  day  of  April,  1902,  the  trus- 
tee executed  his  trustee's  deed  to  James  W. 
Green,  the  purchaser  at  such  sale.  There 
was  also  Introduced  in  evidence,  over  the  ob- 
jections of  plaintiff,  a  quitclaim  deed  ex- 
ecuted by  James  W.  Green  on  March  11, 
190S,  by  which  he  conveyed  the  land  in  dis- 
pute to  the  defendant  Margaret  J.  Kimball. 
This  deed,  however,  had  never  been  recorded, 
and  was  not  recorded  for  some  months  after 
the  trial  of  this  cause.  Plaintiff  introduced 
in  evidence  a  deed  executed  on  May  30,  1903, 
by  James  W.  Green,  who  was  unmarried, 
conveying  the  land  purchased  at  the  trustee's 
sale  as  heretofore  mentioned.  This  deed,  it 
will  l)e  observed,  was  executed  and  delivered 
subsequent  to  the  quitclaim  deed  heretofore 
referred  to. 

This  constitutes  substantially  the  paper 
title  of  the  respective  parties.  There  was  a 
great  deal  of  oral  testimony  Introduced, 
which  was  very  much  In  conflict  On  the 
part  of  the  plaintiff,  testimony  was  Intro- 
duced tending  to  show  that  at  the  time  the 
defendants  purchased  this  land  from  Parks 
that  Parks  showed  them  the  lines,  which 
they  recognized,  and  that  the  land  In  dispute 
was  not  intended  to  l>e  included  in  such  con- 
veyance. On  the  other  hand,  defendants*  tes- 
timony tended  to  show  that  Parks  did  not 
point  out  the  lines  of  the  land  conveyed  in 
this  deed.  There  was  other  testimony  in- 
troduced on  the  part  of  the  plaintiff  which 
tended  to  show  conversations  with  the  de- 
fendants. In  which  they  said  that  they  knew' 
they  did  not  buy  the  land,  but  their  deeds 
covered  it,  and  they  would  claim  it  This 
testimony  is  also  contradicted  by  the  defend- 
ants testifying  that  no  such  conversation 
occurred.  Ttiere  was  testimony  Introduced 
on  the  part  of  the  defendants  tending  to 
show  tlwt,  after  James  W.  Green  acquired 
his  title,  there  was  some  talk  about  the  east- 
em  boundary  of  the  land  in  dispute,  and  the 
defendants  and  said  Green  agreed  that  the 
west  side  of  the  bam  on  plaintiff's  land 
should  be  the  line,  and  that,  in  accordance 
with  such  agreement,  in  February  defend- 
ants put  their  fence  on  said  line  and  took 
possession  of  the  land  in  dispute,  and  that 
in  accordance  with  such  agreement  on  March 
11,  1903,  executed  the  quitclaim  deed  as 
heretofore  Indicated,  by  which  he  amveyed 
the  land  In  dispute  to  tha  defendant  Mar- 
garet J.  KimtialL 
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There  was  also  a  disputed,  question  as  to 
whether  on  the  sides  of  the  contemplated  al- 
ley there  were  stones  or  stobs  placed  indi- 
cating the  line.  Upon  tbla  question  there 
was  testimony  both  ways— on  the  one  side 
that  the  stones  or  stobs  were  placed  there, 
and  on  tbe  other  that  there  were  no  sacb 
stones  or  stobs  found  along  the  line  of  the 
alleyway.  The  plaintiff  in  this  cause  ad- 
mitted while  on  the  witness  stand  that  the 
fence  of  the  defendants  inclosing  this  disput- 
ed land  was  there  when  he  bought  it,  and 
that  tbe  defendants  were  in  possession  of  this 
disputed  land  when  plaintiff  bought,  and  that 
be  saw  the- fence  on  the  east  side  of  the  land 
In  controversy.  There  was  testimony  offered 
on  tbe  part  of  the  defendant  that,  before 
plaintiff  purchased  his  land,  tbe  defendants 
pointed  out  to  him  the  boundary;  that  they 
showed  plaintiff  the  iron  stakes  at  the  comers 
on  the  east  side  of  tbe  disputed  strip;  fur- 
ther, told  plaintiff  that  they  bad  had  the 
land  surveyed  and  the  line  was  on  the  east 
side  of  the  20-foot  strip  in  controrersy ;  that 
defendants  had  possession  of  tbe  disputed 
land  at  that  time,  and  that  tbe  fence  was 
placed  on  the  east  side  of  the  lot  in  dispute  in 
February,  IQOa  The  defendant  Cash  Kimball 
testified  that  he  told  the  plaintiff  prior  to  bis 
purchase  that  his  wife  had  a  quitclaim  deed 
from  Green  to  the  land  in  dispute,  and  that 
he  bad  aU  tbe  papers  to  show  their  right  and 
title  to  tbe  same.  The  defendant  further 
told  plaintiff  about  the  agreement  between 
Mr.  Green  and  defendants,  when  he  owned  tbe 
land,  that  tbe  boundary  line  should  be  on  tbe 
east  side  of  the  land  in  dispute,  and  that  de- 
fendants placed  their  fence,  and  took  posses- 
sion of  tbe  strip  In  accordance  with  said 
agreement  In  rebuttal,  plaintiff  testified, 
denying  any  knowledge  as  to  the  existence  of 
tlie  quitclaim  deed  until  a  short  time  before 
the  trial,  and  denied  tliat  Mr.  Kimball,  one 
of  the  defendants,  had  ever  told  him  any- 
thing about  tbe  deed  before  he  bought  the 
land,  and  contradicted  testimony  as  offered 
by  tbe  defendants  as  to  conversations,  except 
it  was  conceded  that  the  defendants  were  in 
possession  of  this  disputed  strip  of  land  at 
the  time  plaintiff  bought  from  Mr.  Green. 

This  is  sufficient  to  indicate  tbe  nature  and 
character  of  tbe  testimony  upon  wliich  this 
cause  was  submitted  to  tbe  court  sitting  as  a 
Jury.  Tbe  cause  being  submitted  under  the 
pleadings  and  evidence,  tbe  court  sitting  as 
a  Jury  found  the  issues  for  the  defebdant, 
and  rendered  Judgment  denying  a  recovery  to 
the  plaintiff.  Timely  motions  for  new  trial 
and  In  arrest  of  Judgment  were  filed  and  by 
the  court  overruled,  and,  from  the  Judgment 
rendered  In  this  cause,  the  plaintiff  prosecutes 
his  appeal  to  this  court,  and  the  record  is 
now  before  us  for  consideration. 

H.irrls  &  Bruton,  J.  H.  Oupp,  and  N.  T. 
Gentry,  for  appellant.  Thos.  J.  Tydlngs  and 
E.  0.  Anderson,  for  respondenta. 


FOX,  P.  J.  (after  stating  the  facts  as  above). 
The  record  In  this  cause  discloses  but  one  le- 
gal proposition  for  our  consideration.  That 
is  predicated  upon  the  assignment  of  error 
by  learned  counsel  for  appellant  that  tbe 
court  Improperly  admitted  in  evidence  the 
quitclaim  deed  from  James  W.  Green  to  Mar- 
garet J.  Khnball.  Tbe  record  discloses  that 
this  quitclaim  deed  at  the  date  of  the  trial 
bad  never  been  recorded  in  the  office  of  tbe 
recorder  In  tbe  county  where  the  land  was 
situated.  Upon  this  state  of  tbe  record,  ap- 
pellant bases  the  contention  that  the  plain- 
tiff was  an  Innocent  purchaser  without  notice 
of  tills  quitclaim  deed,  and,  notwithstanding 
the  quitclaim  deed  was  executed  prior  to  tbe 
conveyance  to  the  appellant,  that  tbe  appel- 
lant is  not  to  be  affected  by  It  by  reason  of 
the  absence  of  any  notice.  The  quitclaim 
deed  executed  by  James  W.  Green  to  respond- 
ents speaks  for  Itself.  It  embraced  and  con- 
veyed the  land  in  dispute.  It  was  executed 
some  months  prior  ta  the  conveyance  by 
Green  to  tbe  appellant  by  which  he  claims 
title  to  the  land  In  controversy.  Tbe  proposi- 
tion now  confronting  us  is  narrowed  down 
to  the  simple  question  of  notice  of  tbe  claim 
and  title  of  the  respondents  to  tbe  land  in- 
volved in  this  suit  The  record  discloses  and 
it  is  practically  conceded  that  tbe  defendants 
at  tbe  time  tbe  appellant  made  the  purchase 
of  this  land  from  James  W.  Green  were  In 
possession  of  tbe  strip  of  land  involved  In 
this  controversy.  The  appellant  while  on  tbe 
stand  admitted  that  the  defendants,  at  tbe 
time  of  his  purchase,  bad  a  fence  which  in- 
closed this  strip  of  land. 

It  is  no  longer  an  open  question  In  this 
state  that  a  person  who  buys  property  in  the 
visible  possession  of  a  third  person  Is  charge- 
able with  notice  of  the  title  and  right  of  that 
person  to  tbe  premises.  In  the  case  of  Wlg- 
genbom  v.  Daniels,  149  Mo.  180,  50  8.  W.  807, 
this  court,  speaking  through  Valliant,  J.,  an- 
nounced tbe  rule  that  "he  who  buys  a  piece 
of  property  in  the  open  and  visible  possession 
of  a  third  person  is  chargeable  with  notice  of 
the  title  and  right  of  that  person  in  the  prem- 
ises"— citing  in  support  of  such  rule  Leavitt 
V.  La  Force,  71  Mo.  353 ;  Davis  v.  Briscoe,  81 
Mo.  27 ;  Insurance  Co.  v.  Smith,  117  Mo.  261. 
22  S.  W.  623,  88  Am.  St  Rep.  656.  To  tbe 
same  effect  is  Davis  v.  Wood,  161  Mo.,  loc. 
cit  33,  61  8.  W.  696,  where  it  was  said: 
"The  plaintiff,  who  acquired  a  half  interest 
of  the  Galloway  heirs  Just  upon  tbe  eve  of 
tbe  institution  of  this  suit,  did  so  in  tbe  face 
of  tbe  adverse  possession  of  tbe  defendants, 
and  with  notice  of  their  claim,  and  hence 
there  is  no  Innocent  purchaser  in  tbe  case." 
A  similar  ruling  was  made  in  the  case  of 
Destelguer  v.  Martin  &  Kenney,  162  Mo.  417, 
63  8.  W.  107.  In  the  recent  case  of  Myers  v. 
Schuchmann  et  aL,  182  Mo.  159,  81  S.  W.  618. 
the  rule  of  law  as  announced  in  the  cases 
heretofore  cited  was  fully  recognized  by  Judge 
Burgess,  speaking  for  this  court,  on  tbe  sub- 
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Ject  of  notice  to  persona  contemplating  tb* 
porcbase  of  property. 

Applying  tbe  well-settled  doctrine  as  an- 
nounced In  the  cases  heretofore  Indicated,  we 
see  no  escape  from  the  concliision  that  the 
appellant  must  be  held  to  have  made  bis  pur* 
chatae  from  James  W.  Green  with  notice  of 
the  claim  and  title  of  respondents.  But,  aside 
from  this,  there  was  testimony  by  the  respond- 
ent that  actual  notice  bad  been  given  the  ap- 
pellant respecting  the  execution  of  the  quit- 
claim deed  introduced  Ui  proof.  While  upon 
tbat  question  there  was  a  conflict  of  testi- 
mony, the  respondents  testifying  one  way  and 
the  appellant  the  other,  still  that  was  a  ques- 
tion to  be  determined  by  the  court,  and,  even 
upon  that  proposition,  If  the  court  found  that 
tbe  appellant  had  actual  notice,  this  court, 
In  accordance  with  the  well-settled  rules  in 
such  cases,  would  defer  to  the  finding  of  the 
trial  court,  and  would  not  be  warranted  in 
undertaking,  from  tbe  disclosures  of  tbe  rec- 
ord to  settle  the  conflict  in  the  testimony.  It 
Is  not  disclosed  by  the  record  upon  which 
theory  the  trial  court  admitted  the  quitclaim 
deed  in  evidence,  whether  upon  the  ground 
that  the  respondents  were  in  possession  of  the 
strip  of  land  in  dispute  at  the  time  appellant 
made  his  purchase  and  ttiat  appellant  had  no- 
tice of  such  open  and  visible  possession,  or 
whether  it  was  found  ttiat  there  was  actual 
noticf  given  of  the  existence  of  such  deed 
as  testified  to  by  respondents.  However,  that 
may  be,  it  Is  clear  that  this  court  would  not 
be  warranted  In  Interfering  with  the  find- 
ings of  fact  of  the  trial  court 

There  were  no  Instructions  requested  on 
either  side  at  the  trial  of  this  cause,  and  it 
Is  manifest  from  the  record,  conceding  for  the 
sake  of  argument  tbe  contention  of  appel- 
lant in  respect  to  the  conveyances  from  John- 
son and  wife  to  Mrs.  Jennings  and  Parks,  that 
James  W.  Green,  through  whom  both  the  ap- 
pellant and  respondents  claim  title,  convey- 
ed and  embraced  the  strip  of  land  In  dispute 
in  the  quitclaim  deed  Introduced  in  evidence, 
this  deed  was  executed  and  delivered  some 
time  prior  to  tbe  deed  under  which  appellant 
claims,  and,  as  heretofore  stated,  appellant 
nuide  his  purchase  and  accepted  bis  deed 
with  notice  of  the  claim  and  title  of  the  re- 
spondents. 

fVe  have  carefully  analyzed  the  disclosures 
•f  the  record  In  this  cause,  and,  being  unable 
to  find  any  reversible  error,  the  judgment  of 
tbe  trial  court  should  be  affirmed;  and  It  is 
so  ordered.    All  concur. 


STATE  V.  SPEYER. 

(Sopreme  Court  of  Missonri,  Division  No.  2. 

Dec.  10,  1007.) 

1.  Cannif Ai.  Law— Appbai/— Hahwt.uss  Ebbob 
— AoMission  or  Evidence— Matibbs  Othsb- 

WISK  ESXABUSHKD. 

Id  a  criminal  prosecution,  admission  of  evi- 
dence referring  to  an  alleged  prior  crime  is  not 
prejudicial   where  the  accused,  in  a  voluntary 


written  statement,  alluded  to  the  same  matter, 
and  the  statement  was  read  In  evidence  by  tbe 
state  without  objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  |  8139.] 

2.  Sakk— Tbiai/— OBjKOiiona  to  Bvidbrcb— 

SUVriCIENCT. 

On  objection  to  a  qnestlon,  on  cross-exami- 
nation of  an  expert,  on  the  ground  that  the  ques- 
tion was  not  m  proi>er  form,  and  that  it  was 
not  an  examination  of  anytlUng  drawn  out  in 
chief,  held  properly  overruled,  since  it  did  not 
really  amount  to  an  objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |i  1633-1688.] 

8.  Sake  —  Appkal— Pbesektatioh  of  Objec- 
tions AT  TbiaI/— Tike  tob  Objection. 
An  objection  to  the  admission  of  evidence 

cannot  be  raised  for  the  first  time  in  a  motion 

for  new  trial  or  on  appeal. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  IS,  Criminal  Law,  |g  ^X^9-2842.] 

4.  Sake— Aduisbion  or  Evidence— Rxlevan- 

CY— Facts  in  Issue. 

In  a  prosecution  for  homicide  in  killing  the 
son  of  accused,  where  the  only  evidence  as  to 
accused's  having  abandoned  tus  wife  was  that 
he  had  told  a  witness  that,  at  tbe  time  he  killed 
bis  son,  the  son  was  all  in  the  world  be  bad, 
and  that  bis  sod  was  the  only  thing  on  earth 
for  his  wife  to  get  and  that  he  had  a  great  deal 
of  trouble  in  life,  letters  offered  to  show  that 
accused  had  not  abandoned  his  wife  were  prop- 
erly refused. 

[Ed.  Note.— For  cases  hi  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  ||  764-773.] 

6.  SAm— Tebthiont  or  Accused  on  Fobueb 
TBiAii— Rebuttal  of  Evidence  or  Insan- 
ity. 

To  rebut  evidence  as  to  accused's  insanity, 
the  state  may  Introduce  In  evidence  the  testi- 
mony of  accused  on  former  trials. 

'[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
VOL  14,  Crhninal  Law,  ig  ^80,  1231.] 

6.  Samb— Statement  or  Accused — Statutobt 
Pbovisions. 

Rev.  St  1899.  (  3149  [Ann.  St  1906,  p. 
1788],  providing  that  when  evidence  has  been 
preserved  in  a  Dill  of  exceptions  in  a  cause  it 
may  be  used  thereafter  in  the  stune  manner  and 
with  like  effect  as  if  it  had  been  preserved  in  a 
deposition  in  said  cause,  has  no  application  to  a 
defendant  in  any  case,  criminal  or  civil,  and 
statements  made  by  an  accused  on  a  former  trial 
of  a  criminal  case  are  admissible  against  him. 

(Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  1231-1235.] 

7.  HomciDE— MuBDEB  in  Fibbt  Deqbee — Neo- 

ESSABY  EIXMBNTS. 

In   the   absence   of   either   deliberation   or 

Sremeditation,  there  can  be  no  murder  in  the 
rst  degree,  for  both  are  necessary  elements  of 
that  crime. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {§  36-38.] 

8.  Sake— Pbemeditation— Length  of  Tiue. 

A  killing  may  be  premcdiated,  though  the 
purpose  is  formed  but  a  moment  before  it  Is 
executed. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  26,  Homicide,  (  19.] 

9.  Same— Dklibebation. 

Deliberation  is  prolonged  premeditation,  and 
as  used  in  the  statutes  defining  murder  in  the 
first  degree  implies  a  cool  state  of  the  blood,  and 
is  intended  to  characterize  murders  such  as  pro- 
ceed from  deep  malignity  of  heart,  or  are 
prompted  by  motives  of  revenge  or  gam. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  }  19.] 
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10.  SAioB—DixiBEBATion— Evidence. 

In  a  prosecution  for  homicide  in  killing  tlM 
aon  of  accused  where  it  appeared  that  be  had 
cherished  the  warmest  affection  for  his  child,  and 
had  8crupuIousI][  cared  for  all  his  wants,  and 
there  was  no  evidence  of  any  criminal  purpose 
beyond  that  which  the  law  presumes  from  the 
act  itself,  and  the  only  explanation  of  the  deed 
was  that  given  by  accused,  that  he  had  no 
thought  of  killing  ue  child  until  he  entered  the 
place  where  it  was  sleeping,  and  that  all  at  once 
the  thought  struck  him  to  kill  the  child  to  pre- 
vent its  being  left  alone  and  disgraced,  and 
perhaps  mistreated  on  account  of  the  father's  ar- 
rest on  a  criminal  charge,  held  that  the  killing 
was  not  deliberately  done,  and  was  not  murder 
in  the  first  degree. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homidde,  H  480,  618-^] 

11.  SaMB— TBIAI/— iNSTBUOnONB— HUKDEB. 

On  trial  of  an  information  for  murder  in 
the  first  decree,  in  killing  the  child  of  defendant, 
an  instruction  that  if  defendant  knew  the  ri^ht 
from  the  wrong  of  the  particular  act  with  which 
he  stands  charged,  and  if  he  committed  the  act 
because  he  feared  that  he  would  be  separated 
from  his  child,  and  that  the  child  would  fall 
into  the  hands  of  persons  who  would  mistreat 
it,  such  reasons  would  not  justify  or  excuse  him 
in  killing  the  child,  and  the  jury  will  find  the 
defendant  guilty  as  charged  in  the  informa- 
tion, is  erroneous,  since  it  did  not  require  the 
jury  to  find  that  the  killing  was  done  with  de- 
liberation and  premeditation,  and  made  no  ref- 
erence to  a  prior  instruction  covering  the  whole 
case,  thus  leaving  it  to  the  jury  to  conjecture 
which  Instruction  should  guide  them. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  SS  642-6ia] 

12.  OBimnAL  Law— De««nse  or  iNaANnr— 
Nkcesbitt  pob  Sfeciai.  Puea. 

Under  the  Code,  a  special  plea  ia  not  re- 

?iuired,  where  insanity  is  relied  upon  as  a  de- 
ense,  but  insanity  may  be  shown  on  a  plea  of 
"not  guilty,"  or  where  the  accused  declines  to 
plead  and  the  ooart  orders  the  plea  to  be  en^ 
tered  for  him. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  662.] 

13.  Sake— Defense  or  Irsaritt  Aa  Admis- 
sion or  Act  Chaboed. 

The  defense  of  insanity  admits  nothing  more 
than  that  the  accused  committed  the  act  with 
which  he  is  charged,  and  does  not  admit  that  it 
was  a  crime,  nor  the  grade  of  offense  charged 
in  the  indictment  or  information. 

14.  Same— INBANITT  as  an  Issue. 

Insanity  is  not  an  Issue  to  be  iwssed  on 
separately  from  the  other  issues,  but  like  any 
otner  issue,  is  Involved  in  the  defense  of  "not 
guilty,"  npon  which  the  burden  of  proof  is  upon 
the  state. 

(Ed.  Note.— For  cases  in  noint.  see  Cent.  Dig. 
vol  14,  Criminal  Law,  {{^42-744.1 

IB.  HoHiciDB— Deobee  or  OrrBNSE  —  Inten- 
tion ai.  KiixiNQ  Without  Deliberation. 
An  intentional  killing  without  deliberation 

is  either  murder  in  the  second  degree,  or  man- 

slangbter  in  the  fourth  degree,  under  Rev.  St. 

1^,  (  1834  [Ann.  SL  1906.  p  1269],  which  in 

effect  covers  intentional  killing  without  malice 

aforethought, 
(Ed.  Note.— For  cases  in  Dolnt,  see  Cent.  Dig. 

vol.  26,  Homicide,  {§  35-401 

16.  Sakx  —  Evidence  —  SumciBHCT— Insar- 

ITT. 

A  conviction  for  murder  in  the  first  degree, 
held  not  sustained  In  view  of  the  evidence  as  to 
insanity. 

Appeal  from  Circalt  Court,  Jackson  Coun- 
ty;  John  A.  Rldi,  Special  Judge. 
John  M.  Speyer  was  convicted  of  murder 


In  the  first  degree,  and  appeals.    Reversed 
and  remanded. 

W.  F.  Riggs,  for  appellant  The  Attorn^ 
General  and  John  Kennlsh,  for  the  State. 

BURGESS,  J.  This  1b  the  third  appeal  by 
defendant  In  this  cause.  On  the  first  trial 
defendant  was  convicted  of  murder  In  the 
second  degree,  and,  upon  appeal,  the  Judg- 
ment was  reversed,  and  the  cause  remanded. 
State  V.  Speyer,  182  Mo.  T7,  81  S.  W.  430. 
On  the  second  trial  defendant  was  convicted 
of  murder  in  the  first  degree,  and,  upon  ap- 
peal, the  Judgment  was  reversed,  and  the 
cause  remanded.  State  v.  Speyer,  194  Mo. 
459,  91  8.  W.  1076.  Upon  the  third  trial  the 
defendant  was  agatai  convicted  of  murder  In 
the  first  degree,  from  which  Judgment  after 
unsuccessful  motion  for  new  trial  and  in  ar- 
rest of  Judgment,  he  appeals. 

The  facts  are  fully  and  fairly  stated  by 
Oantt,  P.  J.,  in  182  Mo.  77,  81  S.  W.  430. 
If,  however,  it  be  thought  necessary,  other 
facts  developed  at  this  trial  will  be  stated  in 
the  course  of  the  opinion.  On  the  second 
trial  of  this  cause  one  Margaret  Tennis,  a 
young  girl  upon  whom  defendant  was  charg- 
ed  with  having  made  an  assault  and  for 
which  he  was  under  arrest  at  the  time  of  the 
homicide,  was  permitted  to  testify  over  the 
objection  of  the  defendant  and  in  passing 
xtpoa  the  admissibility  of  her  testimony  this 
court  said :  "We  will  say  that  any  testimony 
by  this  witness  as  to  what  occurred  between 
her  and  the  defendant  prior  to  the  killing 
of  Freddie  ^>eyer  has  absolutely  nothing  to 
do  with  the  case.  The  effect  of  such  testi- 
mony can  only  have  the  tendency  to  unjustly 
prejudice  the  minds  of  the  Jury  against  the 
defendant  upon  an  issue  not  involved  In  the 
trial  of  this  case,  and  npon  its  retrial  ail  r^- 
erences  of  this  witness  having  met  the  de- 
fendant prior  to  the  time  of  the  killing,  and 
the  length  of  time  that  she  was  with  him, 
should  be  promptly  excluded.  While  this 
witness.  Marguerite  Tenuis,  In  her  examina- 
tion in  chief,  cross-examination,  and  redirect 
examination,  says  but  little  which  has  any 
bearing  upon  the  issues  involved  In  this  case, 
yet  there  is  In  her  testimony  some  insinua- 
tions or  statements  from  which  the  Jury 
tnight  draw  inferences  that  the  defendant 
had  committed  some  unlawful  act  in  respect 
to  this  witness,  and  it  Is  not  uncommon  that 
a  mere  insinuation  of  the  commission  of  a 
wrong  Is  alwut  as  injurious  as  a  positive  and 
broad  statemoit  that  the  wrong  was  commit- 
ted ;  therefore,  it  Is  highly  Important  that  no 
such  testimony  be  permitted  to  go  to  the 
Jury."  194  Mo.,  loc.  dt  471,  91  8.  W.  1079. 
This  witness  did  not  testify  upon  the  last 
trial ;  but  it  is  contended  by  defendant  that 
this  direction  of  the  court  was  violated  tn 
numerous  instances  by  the  prosecuting  attor- 
ney, and  that  the  court  erred  In  permitting 
John  Martin,  the  police  ofllcer  in  vrhoae  cus- 
tody defendant  was  at  tbe  time  of  the  klll- 
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lug,  to  iesttty,  over  defendanf 8  obJecUons, 
that  npoo  the  eveolng  he  placed  defendant 
under  arrest  upon  the  charge  of  assaaltlng 
the  girl,  "there  was  a  couple  of  ladles  come 
ap  to  me  *  *  *  SOk  then  I  asked  this  lit- 
tle girl  *  *  *  I  asked  this  part?  [mean- 
ing the  girl]  if  this  was  the  man,  and  she 
said.  Tee.' "  The  defendant  insists  that,  un- 
der the  rule  announced,  the  girl  would  not 
have  been  permitted  to  testify  with  reference 
to  anything  which  might  have  occurred  be- 
tween her  and  defendant  prior  to  the  h(wa- 
Icide,  and  that  these  remarks  of  the  officer 
have  reference  to  the  same  occurroace,  and 
come  under  the  ruling  of  this  court  on  the 
last  appeal.  We  are  Inclined  to  take  the 
same  view  of  the  matter ;  but  as  the  defend- 
ant himself,  on  July  24,  1902,  in  a  voluntary 
written  statement  with  reference  to  the  hom- 
icide and  the  attending  facts  and  circumstan- 
ces, which  statement  was  read  In  evidence  by 
the  state  without  objection,  alliided  to  the 
same  charge  "as  this  woman  had  made 
against  him,"  we  do  not  think  the  Judgment 
should  be  reversed  on  that  ground.  But  we 
do  not  Intend  to  be  imderstood  as  holding 
that  the  facts  and  circumstances  connected 
with  said  assault  should  be  admitted  In  evi- 
dence upon  another  trial,  should  such  be  had. 

It  is  also  claimed  by  defendant  that  the 
court  erred  In  permitting  the  state  to  ask 
Dr.  Glasscock,  an  expert  witness,  the  follow- 
ing question:  "Doctor,  If  that  man  killed 
the  boy  because  he  feared  that  he  was  to  be 
put  In  Jail  on  a  serious  charge,  and  the  boy 
would  be  neglected  and  abused,  and  he  killed 
him  for  that  reason,  would  you  regard  that 
as  an  evidence  that  he  did  not  know  that  It 
was  wrong  to  kill  him?"  The  only  objections 
Interposed  by  defendant  to  this  question  were 
that  It  was  not  in  proper  form,  and  that  it 
was  "not  an  examination  of  anything  drawn 
out  in  chief."  It  is  clear  that  there  was  no 
error  in  overruling  these  objections,  as  they 
do  not,  under  our  rulings,  really  amount  to 
such.  Complaint  is  also  made  of  the  court's 
action  In  permitting  the  state  to  ask  these 
further  questions  of  the  same  witness :  "Tou 
do  not  know  whether  there  was  any  trouble 
between  him  and  his  wife  over  the  boy?" 
and  "Would  the  fact  that  he  told  the  police 
officer  tliat  he  and  his  wife  had  trouble?" 
etc.  An  examination  of  the  record  falls  to 
show  that  defendant  made  any  objection 
whatever  to  these  questions,  and  an  objection 
cannot  be  raised  for  the  first  time  tn  the  mo- 
tion for  a  new  trial  or  on  aK>eal. 

In  the  fourth  and  fifth  assignments  of  er- 
ror defendant  complains  of  the  acti<»t  of  the 
court  In  sustaining  an  objection  made  by  the 
state  to  the  Introduction  In  evidence  by  the 
defendant  of  certain  letters  which  purported 
to  have  been  written  by  defendant  to  his 
wife  before  the  commission  of  the  homicide. 
These  are  the  same  letters  whose  admissibil- 
ity was  fully  discussed  by  Judge  Fox  on  the 
last  appeal.  The  court  held  upon  that  ap- 
peal that  the  letters  were  properly  excluded 


as  being  Incompetent  for  the  purpose  of  pror- 
Ing  the  affection  of  defendant  for  bis  child. 
The  defendant  now  contends  that,  although 
not  admissible  for  that  purpose,  yet,  as  the 
state  upon  the  last  trial  Introduced  some  evi- 
dence tending. to  show  that  defendant  had 
abandoned  his  wife,  they  were  admissible  for 
the  purpose  of  showing  that  he  had  not  done 
BO.  There  was  really  no  evidence  that  could 
be  called  such  that  defendant  had  abandon- 
ed his  wife,  sudi  supposition  having  no  fur- 
ther support  than  the  testimony  of  the  po- 
liceman, Martin,  who  testified  that,  In  a  con- 
versation had  with  defendant  In  the  Jail 
where  he  was  confined,  the  defendant  told 
him  that  "at  the  time  he  killed  his  son  be 
was  all  in  the  world  he  had.  He  said  when 
he  went  In  there  his  Intention  wasn't  to  do 
anything,  but  there  was  a  cloud  came  6ver 
him,  and  he  was  afraid  he  was  going  to  be 
mobbed,  and  that  his  son  was  the  only  thing 
on  earth  for  bis  wife  to  get,  and  he  said  be 
didn't  want  to  leave  the  boy."  Being  asked 
to  tell  the  Jury  all  that  was  said  about  the 
wife,  as  near  as  he  could  recall  It,  witness 
said:  "He  simply  made  the  remark  that 
that  was  all  on  the  earth  he  had,  and  his 
Intention  was  to  kill  the  boy  and  himself ;  in 
words,  that  is  the  way  he  put  it."  Being 
again  asked  to  tell  all  that  defendant  said 
about  his  wife  and  the  boy,  witness  replied: 
"Well,  he  said  he  had  a  great  deal  of  trouble 
In  life,  and  he  was  Just  getting  <m  his  feet, 
and  this  coming  up  he  didn't  know  what  was 
going  to  be  the  outcome."  To  say  that  by 
defendant's  statement  to  the  policeman  that 
"his  son  was  the  only  thing  on  earth  for  his 
wife  to  get"  he  meant  that  he  did  not  want 
his  wife  to  have  the  boy  for  the  reason  that 
he  had  separated  from  her  Is  a  bare  and  un- 
warranted assumption;  and  bow  the  further 
remark  of  the  defendant,  that  he  "had  a 
great  deal  of  trouble  In  life,"  could  be  tor- 
tured into  meaning  that  be  had  trouble  with 
his  wife  and  had  separated  from  her.  Is  be- 
yond comprehension.  It  Is  clear,  we  think, 
from  the  evidence,  that  the  defendant's  great- 
est concern  at  the  time  he  was  placed  under 
arrest  upon  the  charge  made  by  the  girl  was 
the  welfare  of  his  little  stm,  whom  he  did  not 
want  to  leave,  In  a  large  city,  among  stran- 
gers who  might  mistreat  him,  the  child's 
mother  being  many  hundreds  of  miles  away, 
and  rather  than  be  separated  from  him,  un- 
der the  circumstances  as  they  appeared  to 
his  bewildered  brain,  he  preferred  taking  his 
life  as  also  his  own.  That  he  did  not  suc- 
ceed In  accomplishing  his  purpose  to  take  his 
own  life  was  only  due  to  the  quick  action  of 
the  police  officer  who  struck  him  with  his 
club  and  took  his  knife  away..  There  being 
no  evidence  that  the  defendant  and  his  wife 
bad  had  trouble,  and  had  separated,  his  mo- 
tive In  killing  the  boy  could  not  have  been 
revenge  upon  the  mother,  but  rather  appre- 
hension of  iUtreatment  of  the  boy  by  others. 
Besides,  the  case  was  submitted  to  the  Jury 
upon  this  latter  theory.    There  was  there- 
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fore  no  erior  In  sustaining  the  objection  to 
the  letters  being  read  In  evidence. 

It  is  also  asserted' that  error  was  commit- 
ted In  admitting  as  evidence,  on  rebuttal,  tbe 
testimony  of  defendant  given  upon  tbe  two 
former  trials.  Tbis  evidence  it  seems  was  in- 
troduced by  tbe  state  to  negative  tbe  defense 
of  insanity.  The  objection  interirased  by  de- 
fendant to  Its  introduction  was  that  it  was 
"incompetent,  immaterial,  and  Irrelevant,  for 
tbe  reason  tliat  it  is  not  rebuttal."  Tbe  law 
presumes  that  every  man  is  sane;  and,  de- 
fendant having  Interposed  bis  insanity  as  a 
defense,  tbe  burden  rested  upon  him  to  show 
by  tbe  weight  of  tbe  evidence  that  be  was  in- 
sane at  the  time  of  the  homicide,  and  the  de- 
fendant having  Introduced  evidence  to  es- 
tablish that  defense,  It  was  entirely  proi)er 
for  tbe  state,  in  rebuttal,  to  introduce  in  evi- 
dence tbe  testimony  of  the  defendant  on  the 
former  trials.  Underbill  on  Crim.  Evidence, 
{  2S5.  In  Com.  v.  Reynolds,  122  Mass.  454, 
it  is  held  that  statements  made  by  a  defend- 
ant while  testifying  at  a  former  trial  are 
competent  either  as  admissions  or  for  tbe 
purpose  of  contradicting  him.  They  were 
voluntary  statements  explanatory  of  Ills  con- 
nection with  the  transaction,  and  it  was  im- 
material when  or  where  they  were  made. 
To  the  same  effect  is  State  v.  Oliver,  56  Kan. 
711,  41  Pae.  954.  There  was  no  objection 
made  at  tbe  time  as  to  tbe  mode  of  proving 
the  defendant's  former  testimony,  nor  was 
objection  made  to  the  reading  of  Ijie  testi- 
mony beyond  tbe  part  identified  by  the  ste- 
nographer, and  cannot  be  made  for  the  first 
time  in  tbe  motion  for  a  new  trial  or  upon 
appeal.  As  supporting  his  contention  in  this 
respect,  defendant  relies  on  section  3149,  Rev. 
St.  1899  [Ann.  St.  1906,  p.  1788],  which  pro- 
vides that  when  evidence  has  been  preserved 
by  bill  of  exceptions  in  any  case,  tbe  same  may 
thereafter  be  used  in  tbe  same  manner  as  If 
such  testimony  bad  been  preserved  in  a  depo- 
sition. But  that  statute  has  no  application 
to  a  defendant  in  any  case,  criminal  or  clviL 
The  deposition  of  a  defendant  in  a  felony 
case  is  never  taken,  because  the  law  requires 
bis  presence  during  the  entire  trial.  Even 
If  the  deposition  of  a  party  to  a  civil  action 
be  taken  and  filed  in  tbe  case,  and  he  be  pres- 
ent at  the  trial,  any  statements  made  by  blm 
affecting  tbe  merits  may  be  sliown  against 
him  by  tbe  adverse  party,  notwithstanding 
his  presence.  Bank  v.  Nichols,  202  Mo.  309, 
100  S.  W.  613.  So,  with  respect  to  the  de- 
fendant In  a  criminal  case,  any  statements 
made  by  bim  as  to  tbe  facts  of  tbe  case  are 
admissible  against  blm. 

Defendant  insists  that  tbe  evidence  did  not 
Justify  the  giving  by  tbe  court  of  an  Instruc- 
tion for  murder  in  the  first  degree.  As  we 
have  said,  there  was  no  evidence  tending  to 
prove  that  defendant  killed  bis  son  to  pre- 
vent bis  wife  from  getting  possession  of  blm 
him,  and  the  evidence  relied  upon  by  the 
state  as  tending  to  establish  such  fact  falls 
far  short  of  it    When  the  case  was  before 


UB  upon  tbe  first  appeal  (182  Mo.  77,  81  S. 
W.  480),  Gantt,  P.  J.,  si>eaking  for  the  court, 
said:  "This  record  presents  a  case  exception- 
al In  all  its  features.  A  father  is  cliarged 
with  the  murder  of  bis  innocent,  unoffending, 
and  sleeping  child.  That  be  cot  the  little 
boy's  throat  with  a  knife  is  conceded.  Tt»e 
evidence  discloses  that  up  to  the  fatal  mo- 
ment when  be  plunged  the  knife  Into  the  lit- 
tle one's  throat  he  had  cherished  tbe  warm- 
est affection  for  bis  child,  and  had  scrupulous- 
ly cared  for  all  bis  wants.  There  is  not  tlie 
slightest  evidence  of  any  criminal  purpose  In 
taking  the  child's  life  beyond  that  whicli 
the  law  will  presume  from  the  act  itself. 
Tbe  very  enormity  of  the  act  suggests  a 
doubt  of  the  sanity  of  the  defendant.  The 
child  himself  did  not  and  could  not  have 
been  guilty  of  anything  which  tbe  law  would 
regard  as  a  provocation  either  just  or  unlaw- 
ful. The  evidence  tends  to  show  that  tbe 
warmest  affection  existed  between  the  father 
and  tbe  little  one.  We  are  compelled  to  look 
for  an  explanation  of  this  most  unnatural 
deed  in  the  circumstances  detailed  by  tbe 
witnesses.  Tbe  killing  of  the  child  is  trace- 
able to  the  circumstances  surrounding  tbe  de- 
fendant at  the  time  and  jiLst  prior  to  tbe 
fatal  act.  The  defendant  was  a  skilled 
horseman,  and  was  giving  exhibitions  of  his 
horsemanship  for  the  Kamlval  Krew  Com- 
pany of  Kansas  City,  by  whom  be  was  em- 
ployed, and  tbe  little  boy  bad  become  pro- 
ficient in  riding,  and  accompanied  his  father, 
the  mother  and  little  sister  remaining  at 
home  In  New  Orleans.  Only  a  few  minutes 
before  tbe  homicide  occurred,  two  ladles, 
with  a  little  girl,  bad  appeared  in  front  of 
tbe  tent  In  which  defendant  was  to  give 
an  exhibition  that  night,  and  an  ofllcer, 
pointing  to  tbe  little  girl.  Inquired  of  blm  if 
he  knew  ber  or  bad  seen  her,  and  defendant 
said  that  be  had  seen  her  around  tbe  tent, 
and  bad  given  her  a  dime  to  get  ber  some  ice 
cream,  whereupon  one  of  the  ladles  began  to 
upbraid  bim,  and  the  other,  the  mother  of 
tbe  little  girl,  charged  him  with  the  ruin  of 
her  daughter,  and  began  to  cry.  A  crowd 
commenced  to  collect,  and  the  officer  told  de- 
fendant be  must  take  him  to  the  station,  to 
which  defendant  assented,  but  asked  tbe 
privilege  of  getting  his  coat  which  was  in 
the  tent  As  he  went  into  tbe  tent  In  charge 
of  two  policemen,  there  were  threats  of 
lynching  or  mobbing  bim  heard  by  bim.  Re 
went  In,  got  bis  coat,  and,  seeing  bis  little 
boy  asleep,  asked  to  be  allowed  to  undress 
him,  and  when  the  officers  learned  that  he  had 
no  one  else  to  look  after  the  child  they  con- 
sented. He  began  to  undress  the  child,  and 
had  removed  bis  shoes  and  stockings.  Sud- 
denly, and  before  tbe  officers  could  prevent  it, 
be  drew  a  knife  and  cot  tbe  child's  throat, 
and  then  cut  bis  own  throat  Tbe  stroke 
killed  tbe  child,  but  failed  to  kill  tbe  defend- 
ant The  explanation,  and  tbe  only  explana- 
tion for  this  deed,  was  that  given  by  tbe  de- 
fendant, namely,  that,  knowing  of  the  charge 
Digitized  by  VjOOQIC 


Ma) 


STATS  T.  SPBTEB. 


609 


Jnst  made  against  him,  and  believing  he 
would  be  mobbed,  and,  seeing  the  child  be- 
fore him,  and  feeling  that  the  little  one 
woold  be  left  alone  and  disgraced  and  per- 
haps mistreated  on  his,  defendant's,  account, 
be  madly  determined  to  kill  blm  rather  than 
leave  him  to  such  a  fate,  and  instantly  exe- 
cuted the  thought  which  he  says  oppressed 
and  overcame  him  at  that  moment,  and  that 
he  was  powerless  to  resist  It"  Later  an, 
in  the  course  of  the  same  opinion,  It  Is  said: 
"When  we  come  to  measure  the  conduct  of 
defendant  as  a  criminal  act,  we  find  all  of 
title  ordinary  concomitants  iibsent  We  must 
discard  at  once  all  Idea  of  malice  in  the 
popular  sense  of  ill-will,  hatred,  or  revenge, 
because  the  evidence  demonstrates  that  up 
to  the  very  moment  of  the  unnatural  deed  he 
had  displayed  nothing  but  the  natural  affec- 
tion of  a  father  for  a  dutiful  child.  Likewise 
all  semblance  of  provocation  moving  from 
the  Child  Is  negatived.  On  the  other  hand, 
we  find  nothing  hi  the  facts  which  .would 
permit  us  to  ascribe  the  homicide  to  accident, 
or  misadventure,  because  all  the  testimony 
shows  the  deed  was  Intentional.  Those  mo- 
tives which  ordinarily  imi)el  men  to  commit 
a  crime  of  this  character  are  not  to  be  found 
in  the  case.  We  are  therefore  to  test  the  de- 
fendant's homicidal  act  by  old  and  settled 
principles  of  law,  and  apply  them  as  best  we 
can   to  these  new  and  startling  conditions. 

•  While  it  Is  a  settled  principle  of  criminal 
law  that  without  a  criminal  Intent  there  can 
be  no  felony.  It  is  equally  well  settled  that  a 
man  is  presumed  to  intend  the  natural,  nec- 
essary, and  probable  consequences  of  what  he 
intentionally  does.  The  act  of  the  defendant, 
then.  In  Intentionally  killing  his  child  with  a 
deadly  weapon  Is  presumptively  murder,  un- 
less at  the  time  he  committed  the  act  his  rea- 
son and  mental  powers  were  so  deficient 
that  he  had  no  conception  of  the  right  or 
wrong  of  the  act  he  was  abont  to  commit" 

Both  deliberation  and  premeditation  are 
necessary  constltuentB  of  mnrder  in  the  first 
degree ;  and,  while  It  devolves  upon  the  state 
to  prove  both,  they  may  be  shown  by  either 
facts  or  drcnmstances.  The  purpose  to  kill 
may  be  formed  the  moment  before  It  Is  exe- 
cuted, as  well  as  for  an  hoar  or  a  day,  and 
still  the  act  be  premeditated.  State  t.  Dnnn, 
18  Mo.  419;  State  v.  Jennings,  18  Mo.  435; 
State  V.  Star,  38  Mo.  270;  State  ▼.  Holme, 
54  Mo.  153.  In  the  absence  of  either  constitu- 
ent there  can  be  no  murder  In  the  first  de- 
gree. The  question,  then,  is,  was  there  delib- 
eration by  defendant  before  killing  his  son? 
We  think  not  In  State  v.  Kotovsky,  74  Mo. 
247,  It  Is  said:  "Deliberation  Is  but  prolonged 
premeditation.  In  other  words,  in  law,  delib- 
eration Is  premeditation,  in  a  cool  state  of 
the  blood,  or,  where  there  has  been  heat  of 
passion,  it  is  premeditation  continued  beyond 
the  period  within  which  there  has  been  time 
for   the   blood   to  cool,   in   the   given  case. 

•  •  •  Deliberation  is  also  premeditation, 
but  is  something  more.    It  Is  not  only  to  think 


of  beforehand,  which  may  be  but  for  an  In- 
stant, but  the  inclination  to  do  the  act  Is  con- 
sidered, weighed,  pondered  upon  for  such  a 
length  of  time  after  a  provocation  Is  given  as 
the  jury  may  find  was  sufficient  for  the  blood 
to  cool.  One  In  'a  heat  of  passion'  may  pre- 
meditate without  deliberating.  Deliberation 
is  only  exercised  in  a  'cool  state  of  the  blood,' 
while  premeditation  may  be  either  in  that 
state  of  the  blood  or  in  'heat  of  passion.' " 
State  V.  Speyer,  182  Mo.  77,  81  S.  W.  43(). 
The  evidence  shows  that  at  the  time  defend- 
ant entered  the  tent,  found  his  little  boy 
asleep,  and  attempted  to  wake  him,  he  had  no 
thought  of  killing  him,  but  that  all  at  once 
the  thought  struck  him  to  kill  the  child,  and 
he  Jerked  out  his  knife  and  did  so.  If  delib- 
eration means  prolonged  premeditation,  as  be- 
fore defined,  it  is  clear  that  the  killing  was 
not  deliberately  done,  and  was  not  murder  in 
the  first  degree.  In  State  v.  Curtis,  70  Mo. 
501,  It  is  said:  "In  State  v.  Wieners,  66 
Mo.  20,  it  was  said :  'Premeditation  and  delib- 
eration are  not  synonyms,  and  a  homicide 
may  be  premeditated  without  being  deliber- 
ately committed.'  It  was  further  held  in  that 
case  that  'murder  in  the  second  degree  is 
such  a  homicide  as  would  have  been  murder 
In  the  first  degree,  if  committed  deliberate- 
ly.' If  these  views  be  correct,  it  must  neces- 
sarily follow  that  all  Intentional  homicides 
committed  with  premeditation  and  malice,  but 
without  deliberation,  must  be  murder  In  the 
second  degree.  The  word  'deliberation,'  as 
used  in  the  statute,  implies  a  cool  state  of 
the  blood,  and  is  intended  to  characterize 
what  are  ordinarily  termed  'cold  blood  mur- 
ders,' such  as  proceed  from  deep  malignity  of 
heart,  or  are  prompted  by  motives  of  revenge 
or  gain.  These  are  classed  as  murders  in  the 
first  degree.  On  the  other  hand,  premedita- 
tion may  exist  In  an  excited  state  of  mind; 
and,  if  the  passion  or  excitement  of  the  mind 
be  not  provoked  by  what  the  law  accepts  as 
an  adequate  cause,  so  as  to  rebut  the  Imputa- 
tion of  malice,  an  intentional  killing  under  the 
Influence  of  such  a  passion  will  be  murder 
in  the  second  degree."  The  same  rule  is  an- 
nounced In  State  v.  Ellis,  74  Mo.  207.  If, 
then,  as  ruled  in  these  cases,  only  such  mur- 
ders are  deliberate  as  proceed  from  deep 
malignity  of  heart,  or  are  prompted  by  mo- 
tives of  revenge  or  gain,  no  Instruction  for 
murder  in  the  first  degree  should  have  been 
given  In  this  case,  for  it  is  perfectly  clear 
from  the  facts  in  evidence  that  no  malignity 
existed  in  the  heart  of  the  defendant  toward 
the  child  at  the  time  he  killed  him,  and  that 
the  deed  was  not  prompted  by  motives  of  re- 
venge. 

This  court  has  never  held  that  an  Instruc- 
tion for  murder  In  the  second  degree  should 
not  be  given  in  this  case,  btit,  on  the  first  ap- 
peal, condemned  an  instruction  upon  that  de- 
gree which  had  been  given,  for  the  reason 
that  it  drew  a  distinction  between  defend- 
ant's mental  capacity  to  deliberate  and  his 
capacity  to  premeditate,  and  in  effect,  told 
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the  Jury  that  defendant  might  be  so  Insane 
that  he  could  not  be  guilty  of  murder  In  the 
first  degree,  and  yet  sane  enough  to  premedi- 
tate, and  therefore  might  be  guilty  of  mur- 
der In  the  second  degree.  The  opinion,  how- 
ever,  contained  no  Intimation  that  a  proper 
instruction  for  murder  in  the  second  degree 
should  not  be  given. 

But  even  if  an  Instruction  for  murder  in 
the  first  degree  should  have  been  given,  the 
sixth  instruction  upon  that  offense  Is  fatally 
defective.  It  tells  the  Jury  that  "If  they  find 
and  believe  from  the  evidence  that  the  de- 
fendant knew  the  right  from  the  wrong  of  the 
particular  act  with  which  he  stands  charged, 
to  wit,  the  killing  of  Freddie  Speyer,  by  cut- 
ting his  throat  with  a  pocket  knife,  and  If 
they  further  believe  that  he  committed  the 
act  because  he  feared  that  be  would  be  sepa- 
rated from  his  said  child,  EYeddie  Speyer,  and 
that  the  child  would  fall  into  the  hands  of 
persons  who  would  mistreat  it,  such  reasons 
would  not  Justify  or  excuse  him  In  killing 
said  child,  and  the  jury  will  find  the  defend- 
ant guilty  as  charged  in  the  information." 
This  and  the  first  instruction  given  for  the 
state  each  attempted  to  cover  the  whole  case. 
The  first  was  correct,  but  this  was  not,  since 
it  did  not  require  the  Jury  to  find  that  the 
killing  was  done  with  deliberation  and  pre- 
meditation, thus  ignoring  entirely  two  neces- 
sary ingredients  of  the  offense.  It  makes  no 
reference  to  the  first  instruction,  thus  leav- 
ing the  Jury  to  conjecture  which  should  guide 
them  in  their  deliberations ;  and  it  is  proba- 
ble that  the  verdict  was  made  upon  this  very 
Instruction  rather  than  the  one  which  the 
court  gave  defining  murder  In  the  first  de- 
gree. That  it  is  erroneous  is  apparent  at  a 
glance;  and,  standing  alone  as  it  does,  in- 
dependent of  the  first  Instruction,  it  is  no 
surprise  that  the  defendant  was  found  guilty 
of  murder  in  the  first  degree.  A  similar  in- 
struction was  condemned  in  State  v.  Lentz, 
184  Mo.  223,  83  S.  W.  970.  It  is,  however, 
claimed  by  the  state  that,  under  the  rulings 
of  this  court,  the  plea  of  insanity  tendered  by 
the  defendant,  both  by  testimony  and  instruc- 
tions, was  in  itself  an  admission  that  the 
act  charged  against  him  In  the  Information 
was  truly  charged.  In  support  of  this  con- 
tention are  cited  the  cases  of  State  v.  Pagels, 
92  Mo.  800,  4  S.  W.  931;  State  v.  Welaor, 
117  Mo.  670,  21  S.  W.  443 ;  State  v.  Soper, 
148  Mo.  217,  49  S.  W.  1007 ;  State  v.  Stubble- 
field,  167  Mo.  360,  68  S.  W.  337.  The  three 
last-named  cases  simply  follow  the  Pagels 
Case,  wherein  it  is  said:  "Indeed,  the  plea 
of  Insanity  is  of  Itself,  and  of  necessity,  a 
plea  of  confession  and  avoidance,  the  courts 
differing  as  to  the  qnanttun  of  evidence  to 
sustain  such  plea.  1  Whart  Orlm.  Law  (9tb 
Ed.)  {  61.  Such  plea  Is  but  a  bare  denial  of 
a  part  of  the  government's  case.  It  admits 
the  act  charged,  but  avers  that  there  was  no 
criminal  intent  accompanying  the  act,  and, 
therefore  denies  the  crime  charged.  2  Bish. 
CMm.  Proa  (Sd  Ed.)  t  668." 


Under  our  Oode,  a  special  plea  of  insanity 
Is  not  required  where  Insanity  Is  relied  upon 
as  a  defense,  but  may  be  shown  on  a  plea  of 
not  guilty  (People  v.  Olwell,  28  Cal.  456),  or 
where  the  defendant  declines  to  plead,  and 
the  court  orders  the  plea  of  not  guilty  to  be 
entered  for  him.  He  may  make  as  many  de- 
fenses as  he  has  under  such  circumstances; 
but  In  no  event  does  the  defense  of  insanity 
admit  the  grade  of  offense  as  charged  in  the 
indictment  or  information,  nothing  more  than 
that  he  committed  the  act  with  which  he  is 
charged,  but  not  that  it  was  a  crime.  "In- 
sanity is  not  an  issue  by  itself,  to  be  passed 
on  separately  from  the  other  Issues"  (2  Bish. 
Crim.  Proc.  [3d  Ed.]  {  673),  but,  like  any  oth- 
er Issue,  it  Is  involved  in  the  defense  of  Jiot 
guilty,  upon  which  the  burden  of  proof  is  up- 
on the  state.  Of  course,  if  insanity  is  the 
only  defense,  the  homicide  is  confessed,  "bot 
the  guilt,  the  crime  of  that  homicide,  denied, 
and  this  is  all  that  Is  denied ;  for  it  Stands 
to  reason  that  on  no  other  ground  could  the 
plea  of  insanity  have  pretense  of  relevance  In 
It"  State  V.  Soper,  148  Mo.  217,  49  S.  W. 
1007.  This  Is  as  far  as  our  decisions  on  tbis 
subject  go,  with  the  exception  of  State  v. 
Stubblefleld,  supra,  in  which  it  was  Inad- 
vertently said  that  "the  plea  of  insanity  ten- 
dered by  defendant  both  by  testimony  and  In- 
structions was  in  itself  an  admission  that  tbe 
act  charged  against  him  in  the  indictment 
was  truly  charged."  But  that  expression  is 
somewhat  qualified  by  the  words,  "the  very 
plea  of  Insanity  admits  the  doing  of  the  act, 
bat  only  denies  its  guilt  because  of  such  In- 
sanity." To  the  extent  herein  Indicated  we 
understand  the  decisions  under  consideration 
to  go,  and  no  further.  As  the  killing  in  this 
ca^e  was  intentional,  it  is  murder  In  the  sec- 
ond degree,  or  manslaughter  in  the  fourth 
degree,  under  section  1884,  Rev.  St  1889 
[Ann.  St  1906,  p.  1269],  which  declares  that 
an  intentional  killing,  without  malloe  afore- 
thought, is  manslaughter  in  that  degree. 
State  V.  Dlerbeyer,  96  Mo.  666,  10  S.  W.  16S, 
9  Am.  St  Rep.  380;  State  v.  Edwards,  70 
Mo.  480;  State  v.  Curtis,  70  Mo.  600;  State 
V.  Watson,  96  Mo.  412,  8  S.  W.  888. 

We  cannot  conclude  this  opinion  witboat 
expressing  our  surprise  at  the  conviction  of 
defendant  of  any  offense,  under  his  defense 
of  insanity  and  tbe  evidence  in  support  there- 
of, which  shows,  as  we  think,  that  he  was  in- 
sane at  the  time  of  tbe  homicide.  That  bis 
act  in  taking  the  life  of  bis  son,  under  tbe 
circumstances  discloEed  by  the  record,  was 
that  of  an  insane  man,  hardly  admits  of  a 
doubt  Yet  In  the  face  of  the  facts  as  de- 
tailed and  the  insane  motives  that  prompted 
the  deed,  the  defendant  has,  by  three  differ- 
ent juries  composed  of  the  best  citizens  of  the 
county  in  Vbich  the  offense  was  oommltted 
and  the  cause  tried,  been  found  guilty  of  nrar- 
der.  With  due  deference  to  the  men  who 
composed  these  juries,  and  especially  the  last 
one,  we  must  say  ttiat  we  are  not  satisfied 
with  their  verdict;  and  feel  oonstraloea  to 
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say  that  we  do  not  think  It  onght  to  be  per- 
mitted, to  stand.  In  the  former  opinions  of 
this  court  It  Is  clearly  intimated  that  the 
coart  was  of  the  opinion  that  defendant  was 
Insane  at  the  time  of  the  homicide,  bat  de- 
ferred to  the  finding  of  the  Juries  upon  that 
Question. 

For  these  considerations,  the  Judgment  is 
rerersod  and  remanded.    All  concur. 


DICEEnr  T.  HOLMES  et  al. 

CJSupreme  Court  of  Missouri.   Division  No.  2. 

Dec  24,  1907.) 

OOUBTB— APFEIJU.T]t  JUBIBDICTIOR. 

Where  a  section  of  the  city  charter  has 
been  declared  unconstitutional,  the  question  can- 
not be  raised  in  a  subsequent  action,  in  order  to 
(iTe  the  Supreme  Court  jurisdiction  on  an  ap- 
peal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  13,  Courts,  |  658.] 

Appeal  from  Circuit  Court,  Jaclcson  County; 
John  O.  Pa^  Judge. 

Action  by  Walter  S.  Di(±ey  against  James 
T.  Holmes  and  others.  Flrom  a  judgment  for 
defendants,  plaintiff  appeals.  Transferred  to 
the  Kansas  City  Court  of  Appeals. 

Karnes,  New  &  Krautfaoff,  for  appellant 
Oage,  Ladd  &  Small,  for  respondents. 

BURGESS,  J.  This  Is  an  action  for  the 
enforcement  of  the  liens  of  two  special  tax 
bills  against  the  properties  of  the  defendants 
in  Kansas  City.  The  Judgment  in  the  trial 
court  was  for  the  defendants,  from  which 
Judgment,  after  the  filing  and  OTerruIlng  of 
a  motion  for  a  new  trial,  plaintiff  appeals. 

Although  the  amount  of  the  tax  bills  sued 
on  Is  InsuflSclent  to  give  this  court  Jurisdic- 
tion of  this  appeal,  it  is  claimed  by  plaintiff 
that  tlie  Supreme  Court  has  Jurisdiction  be- 
cause of  a  constitortlonal  question  l)elng  in- 
volved. This  question,  if  properly  l>efore  this 
coiirt,  involves  the  validity  of  section  23,  art. 
9,  of  the  charter  of  Kansas  City,  by  which  it 
is  provided  that  the  owner  or  owners  of  any 
tract  or  parcel  of  real  estate  charged  with 
the  paymoit  of  installment  bills  shall,  within 
60  days  fr<Hn  the  date  of  Issue  of  the  tax 
bills,  file  with  the  board  of  public  works  a 
written  statement  of  each  and  all  objections 
which  he  or  they  may  have  to  the  validity  of 
the  tax  bills,  the  doing  of  the  woi^  the  fur- 
nishing of  the  materials  charged  therefor, 
the  suffldency  of  the  work  or  materials  there- 
in nsed,  and  any  mistakes  or  error  in  the 
amount  thereof.  It  is  further  provided  that 
in  any  suit  on  any  tax  bill  issued  pursuant  to 
section  23,  art  9,  no  objection  shall  be  plead- 
ed or  proved  other  than  those  that  have  been 
filed  with  the  board  of  public  works  within' 
the  period  aforesaid.  The  only  way  this 
question  Is  raised,  if  at  all,  is  by  the  replica- 
tion to  the  defendant's  answer.  It  Is  not 
raised  by  tlie  answer,  instructions,  or  motion 
for  new  trial;  but  plaintiff  contends  that  It 
is  necessarily  Involved  in  the  decision  in  the 


case.  The  same  question  was  raised  In  the 
same  way  in  State  ex  rel.  Curtice  v.  Smith, 
177  Mo.  69,  7S  S.  W.  625,  and  must  be  held  to 
be  properly  raised  in  the  case  at  bar. 

This  Identical  section  of  the  charter  of 
Kansas  City  has  been  before  this  court  on 
several  different  occasions  and  has  as  often 
been  held  unconstitutional  and  void.  Barber 
AsiAalt  Paving  Co.  v.  Ridge,  169  Mo.  876,  68 
S.  W.  1043;  State  ex  rel.  v.  Smith,  supra.  It 
was  before  this  court  in  Paving  Co.  t.  Munn, 
186  Mo.  552,  83  S.  W.  1062,  in  which  Gantt, 
P.  J.,  speaking  for  the  court,  said:  "We  have 
been  urged  to  reconsld^  our  ruling  in  that 
case  (Barber  Asphalt  Co.  y.  Bidge,  supra), 
and  to  hold  said  provision  of  the  cliarter  a 
valid  one.  We  have  carefully  considered  the 
argument  and  anthorities  pressed  on  b^alf 
of  the  plaintiff;  but  without  repeating  what 
was  said  in  Ridge's  Case,  we  see  no  reason 
for  departing  from  the  views  then  expressed 
and  concduslcms  reached  In  that  case.  We 
are  still  of  opUil(m  that  it  is  in  conflict  with 
the  fundamental  principles  of  our  state  Con- 
stitution and  out  of  harmony  with  bur  whole 
Judicial  system.  RIchter  v.  Merrill,  84  Mo. 
App.  150;  Winfrey  v.  Linger.  89  Mo.  App. 
161."  It  was  again  before  division  1  of  this 
court  in  Curtice  v.  Schmidt  et  al.,  202  Mo. 
703,  101  S.  W.  61,  and  again  in  Oilsonlte  Con- 
struotion  Go.  v.  Arkansas  McAlester  Cool-  Co., 
108  S.  W.  93,  and  in  both  cases  held  to  be  un- 
constitutional;  and  the  question  must,  there- 
fore, be  considered  as  settled.  Plaintiff,  liow- 
ever,  says  that  the  fact  that  this  court  may 
have  heretofore  decided  that  the  charter  pro- 
vision In  question  is  Invalid  does  not  prevent 
the  question  from  being  involved  in  this  ap- 
peal. It  is  true  that  the  Supreme  Court  de- 
cided In  State  ex  rel.  I>ugan  v.  Kansas  City 
Court  of  Appeals,  105  Mo.  299,  16  S.  W.  853, 
that  where  one,  prosecuted  for  violating  the 
local  option  law,  defended  on  the  ground  that 
the  law  was  unconstitutional,  the  Court  of 
Ai^)eals  had  no  Jurisdiction  on  appeal  by  de- 
fendant notwithstanding  the  Supreme  Court 
had  already  declared  the  law  unconstitution- 
al; and  also  In  State  ex  reL  Curtice  v.  Smith, 
supra,  "that  the  rule  of  practice  in  this  state 
Is  that  when  a  constitutional  question  has 
once  been  decided  In  a  case,  it  can  be  raised 
in  a  subsequent  case,  and  when  so  raised  In 
ttie  trial  court  It  is  so  far  In  the  case  as  to 
direct  the  course  of  the  appeal  to  the  Supreme 
Court"  The  same  rule  is  announced  in 
Scbafstette  v.  St  L.  &  M.  R.  R.,  176  Mo.  142, 
74  S.  W.  826.  But  this  Is  not  an  iron-dad 
rule  to  which  there  are  no  exceptions. 

In  the  very  nature  of  things,  the  constitu- 
tional question  involved  must  be  a  live  one, 
not  expressly  foreclosed  by  prior  decisions  of 
this  court;  otherwise,  no  such  question  could 
ever  be  settled,  no  matter  how  often  adjudi- 
cated upon  by  this  court  In  Gabbert  v.  Rail- 
road, 171  Mo.  84,  70  S.  W.  891,  it  was  held 
that  the  amendment  to  the  Oenstltutlon  al- 
lowing nine  Jurors  to  return  a  verdict  was 
legally  adopted  and  was  oonstltutlonaL^d, 
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the  Snpreme  Court  has  always  since  declined 
and  refused  to  ctjnslder  cases  where  appeal 
was  taken  solely  on  the  ground  of  the  alleged 
unconstitutionality  of  that  amendment,  ex- 
cept where  the  appeal  was  taken  prior  to  the 
date  of  that  decision,  December  24,  1002.  In 
Murray  v.  St  Louis  Transit  Co.,  176  Mo.  183, 
75  SL  W.  Cll,  plaintiff  received  a  Judgment  for 
$500  damages  for  personal  injuries  sustained 
by  liim  in  a  collision  with  one  of  the  defend- 
ant's street  cars,  caused  by  the  alleged  negli- 
gence of  the  servants  of  defendants.  Val- 
liant,  J.,  wrote  the  opinion  of  the  conrt,  in 
which  all  the  other  members  of  that  division 
concurred.  He  said:  "Defendant  appeals 
from  the  Judgment,  and  as  the  appeal  was 
taken  before  this  court  had  passed  on  the 
question  of  the  validity  of  the  constitutional 
amendment  authorizing  nine  Jurors  in  a  civil 
case  to  return  a  verdict,  and  as  that  question 
was  raised  in  the  trial  court  in  this  case,  the 
appeal  was  brought  to  this  court  Since  the 
appeal  in  this  case  was  taken,  however,  that 
constitutional  question  has  been  decided  by 
this  court,  and  it  Is  uo  longer  in  doubt  Oab- 
bert  V.  Railroad,  171  Mo.  84,  70  S.  W.  801." 
The  same  rule  was  announced  by  the  conrt 
in  banc  in  Tandy  v.  St  Louis  Transit  Co., 
178  Mo.  240,  77  S.  W.  094,  and  by  division  1 
of  the  Supreme  Court  in  Portwrlght  v.  St 
Louis  Transit  Co.,  183  Mo.  72,  81  S.  W.  lOOL 
In  Lee  v.  Jones,  181  Mo.  201.  79  a  W.  927,  103 
Am.  St  Rep.  596,  there  was  a  verdict  for  the 
plaintiff  for  $1,500,  upon  which  there  was 
Judgment  rendered,  and  the  defendant  appeal- 
ed. Valliant  J.,  speaking  for  the  court  said: 
"The  appeal  was  taken  to  the  St  Louis  Court 
of  Appeals;  but  when  the  attention  of  that 
court  was  called  to  the  fact  that  only  nine 
of  the  Jurors  concurred  In  the  verdict  and 
that  the  constitutionality  of  su(di  a  verdict 
was  challenged  In  the  circuit  court  the  Court 
of  Appeals  transferred  the  cause  to  this  court 
At  the  time  the  appeal  was  taken  this  court 
bad  not  passed  on  the  question  of  the  con- 
stitutionality of  a  verdict  by  three-fourths  of 
the  Jurors  in  a  civil  case  in  a  court  of  record. 
Therefore  there  was  a  constitutional  question 
in  the  case  which  gave  this  conrt  jurisdiction, 
and  the  action  of  the  Court  .of  Appeals  trans- 
ferring the  cause  to  this  court  was  right 
This  court  having  Jurisdiction  when  the  ap- 
peal was  taken,  will  retain  it  But  since  then 
we  have  derided  that  under  our  Constitution 
three-fourths  of  the  Jnrors  in  a  ctvil  suit  in 
a  coiurt  of  record  may  render  a  valid  verdict 
and  therefore  that  Is  no  longer  a  constitution- 
al question  in  this  state." 

Again,  In  Franklin  ▼.  Railroad,  188  Mo. 
533,  87  S.  W.  930,  the  defendant  appealed 
from  a  Judgment  for  $2,000  against  it  for 
damages.  Defendant  In  its  motion  for  a  new 
trial  made  the  point  that  an  Instruction  given 
the  Jury  by  the  court  to  the  effect  that  nine 
of  their  number  could  return  a  verdict  was 
!n  violation  of  defendant's  right  to  trial  by 
Jury  as  guaranteed  by  the  Constitution  of 
this  state  and  of  the  United  States.    Yalliant 


J.,  speaking  for  the  court  said:  "In  Gal>- 
bert  V.  Railroad,  171  Mo.  84,  70  S.  W..  801, 
decided  December  24,  1902,  that  subject  was 
put  at  rest  <i°d  since  then  a  question  as  to 
the  validity  of  our  constitutional  amendment 
authorizing  three-fourths  of  the  Jury  to  ren- 
der a  verdict  In  a  civil  case  in  a  court  of  rec- 
ord has  not  been  regarded  by  us  as  a  live 
question;  but  as  the  appeal  in  this  case  was 
taken  before  the  decision  in  that  case,  it  was 
properly  taken  to  this  court  and  we  will  en- 
tertain jurisdiction  of  It"  In  passing  upon 
the  same  question  in  Carpenter  ▼.  Hamilton, 
185  Mo.  603,  84  S.  W.  868,  Oantt  P.  1^ 
speaking  for  the  court  said:  "It  will  be  ob- 
served that  the  judgment  In  this  case  was 
for  $800;  but  the  jurisdiction  of  this  appeal 
vests  in  this  court  because  of  the  constitution- 
al question  raised  tn  the  trial  court  whidi 
was  that  the  verdict  was  concurred  in  by 
eleven  jnrors  only,  and  the  point  was  made 
and  urged  that  the  amendment  to  the  Con- 
stitution of  this  state,  adopted  at  the  general 
election  In  1900,  authorizing  three-fourths  of 
a  jury  to  render  a  verdict  In  courts  of  record, 
had  never  been  duly  submitted  to  the  people 
of  this  state  and  adopted  by  them  as  required 
by  the  Constitution  of  1875.  This  point  was 
decided  by  this  court  in  banc  adversely  to 
this  contention  in  Oabbert  v.  Bailroad,  171 
Mo.  84,  70  S.  W.  891,  December  24,  1002,  and 
that  decision  has  since  been  uniformly  fol- 
lowed; but  where  It  has  appeared  that  the 
point  was  made  in  good  faith  prior  to  the 
decision  of  this  court  in  the  Gabbert  Case, 
we  have  retained  jurisdiction.  Inasmuch  as 
this  appeal  was  token  ^t  the  Febmaiy  term. 
1002,  of  the  Audrew  circuit  court  and  filed  In 
this  court  July  16,  1002,  this  case  falls  with- 
in the  class  of  which  we  have  retained  Juris- 
diction on  the  ground  that  a  consUtudonal 
question  Is  involved.  But  in  cases  appealed 
since  the  promulgation  of  our  decision  in 
Oabbert  r.  Bailroad.  which  would  otherwise 
go  to  one  of  the  Courts  of  Appeals,  we  have 
Refused  to  entertain  the  appeals  on  the 
ground  that  the  claim  of  unconstitutionality 
is  not  made  in  good  faith,  and  because  It  Is 
an  attempt  to  compel  this  court  to  consider 
cases  which  justly  fall  within  the  Jurisdic- 
tion of  the  Courts  of  Appeals.  While  as  a 
general  proposition  it  is  the  settled  doctrine 
in  this  court  that  the  decision  of  a  constitu- 
tional question  in  one  case  does  not  foreclose 
the  same  question  between  the  parties  to  an- 
other suit  we  think  it  is  intolerable  that, 
where  the  proposition  is  that  an  amendment 
to  the  Constitution  has  not  been  duly  submit- 
ted and  adopted,  and  the  point  has  been  fully 
considered,  and  a  mling  made  that  It  was 
adopted,  the  very  existence  of  a  part  of  the 
Constitution  should  be  questioned  merely  for 
the  purpose  of  vesting  jurisdiction  In  this 
court  Case  after  case  has  been  certified  to 
this  court  on  this  same  ground,  when  it  was 
apparent  that  the  point  was  not  made  in 
good  faith;  and  we  have  accordingly  refused 
to   entertain   Jurisdiction.    But  as  already 
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said,  as  this  case  fallB  within  tbe  class  of  ap- 
peals taken  before  the  question  of  the  valid- 
ity of  the  amendment  was  settled,  we  will 
eiiiertain  Jurisdiction;  otherwise,  we  would 
not  Lee  t.  Jones,  181  Mo.  291,  70  8.  W.  927, 
103  Am,  St  Bep.  SOC." 

Boling  V.  Ballroad,  189  Mo.  219,  88  S.  W. 
35.  was  an  action  for  tort  wherein  plaintiff 
recovered  a  verdict  and  Judgment  for  $125 
damages.  Defendant  appealed  to  the  Su- 
preme Court  on  the  sole  ground  that  the 
amendment  to  section  28  of  article  2  of  the 
Constitution  [Ann.  St  1906,  p.  162]  permitting 
nine  Jurors  In  a  civil  case  to  return  a  verdict 
was  never  legally  adopted.  This  court,  speak- 
ing through  Gantt,  J.,  said:  "Under  the  re- 
cent decisions  of  this  court  in  banc  and  of 
both  divisions,  bad  this  api>eal  been  taken  to 
or  transferred  to  this  court  after  the  deci- 
sions in  Bnssell  v.  Croy,  164  Mo.  69,  63  S.  W. 
849,  and  Gabbert  v.  Bailroad,  171  Mo.  84,  70 
S.  W.  891,  •  •  •  this  appeal  should  be 
remanded  to  the  St  Louis  Court  of  Appeals, 
as  the  sole  ground  upon  which  it  Is  trans- 
ferred to  this  court  is  that  the  amendment  to 
«ectlon  28  of  article  2,  permitting  nine  Jurors 
In  a  civil  case  to  make  a  verdict,  was  never 
legally  adopted.  But  inasmuch  as  the  appeal, 
when  taken,  fairly  raised  the  constitutional 
question  whether  such  amendments  had  In 
fact  become  a  part  of  the  Constitution,  and 
-was  taken  prior  to  the  settlement  of  that 
qnestlon  by  this  court  In  the  cases  above  cited, 
we  will  retain  the  appeal  as  properly  in  this 
court;  otherwise,  we  would  not  Lee  v. 
Jones,  181  Mo.  291,  79  S.  W.  927,  103  Am.  St 
Rep.  606;  Carpenter  v.  Hamilton,  185  Mo. 
603.  84  S.  W.  863." 

The  case  of  Barber  Asphalt  Co.  v.  Bldge, 
■npra,  was  decided  In  division  2  on  June  18, 
1002,  and  Paving  Co.  v.  Muim,  supra,  on 
December  24,  1904,  while  the  appeal  in  the 
case  at  bar  was  granted  on  the  23d  day 
of  January,  1905;  so  that  before  the  ap- 
peal hi  this  case  was  taken  division  2  of 
this  court  had  twice  decided  the  charter  pro- 
vision In  question  unconstitutional  and  void, 
and  both  divisions  a  number  of  times  since. 
In  view  of  mese  repeated  adjudications,  can 
there  be  any  merit  In  this  appeal?  If  there 
Is,  we  fall  to  appreciate  It,  and  are  forced 
to  the  conclusion  that  the  constitutional  ques- 
tion  is  not  raised  in  good  faith. 

We  therefore  decline  to  take  Jurisdiction  of 
this  case,  and  order  the  record  and  papers 
transferred  to  the  Kansas  City  Court  of  Ap- 
peals, to  whose  Jurisdiction  It  rightfully  be- 
longs.   All  concur. 


DICKET  V.  HOLMES  et  al. 

(Supreme  Court  of  Missonri,  Division  No.  2. 
Dec  24,  1907.) 

Appeal  from  Circuit  Court,  Jackson  County. 
Action  by  Walter  S.  Dickey  against  James 
T.   Holmes  and  others.     £^m  a  Judgment 
106  S.W.-83 


for  defendants,  plaintiff  appeals.    Transfer- 
red to  the  Kansas  City  Court  of  Appeals. 

Karnes,  New  &  Krauthoff,  for  appellant 
Oage,  Ladd  &  Small,  for  respondents. 

BUBGESS,  J.  This  case  is  in  all  material 
respects  like  the  case  of  Dickey  v.  Holmes  et 
al.  (No.  12,914)  106  S.  W.  611;  and  for  the 
same  reasons  assigned  in  that  case  this 
court  declines  to  take  Jurisdiction  of  this  ap- 
peal, and  orders  the  record  and  papers  trans- 
ferred to  the  Kansas  City  Court  of  Appeals. 
All  concur. 


DICKEY  V.  ORR  et  aL 

(Supreme  Court  of  Missouri,  Dividon  No.  2. 
Dec  12,  1907.) 

Appeal  from  Circuit  Court  Jackson  County. 

Action  by  WaKer  S.  Dickey  against  John 
M.  Orr  and  others.  From  a  Judgment  tac 
defendants;  plaintiff  appeals.  Transferred  to 
the  Kansas  City  Court  of  Appeals. 

Karnes,  New  &  Kraothoff,  for  appellant 
Oage,  Ladd  &  Small,  for  respondents. 

BURGESS,  J.  '  This  Is  a  companion  case 
to  Dickey  v.  Holmes  et  al.  (No.  12,914)  106 
S.  W.  611 ;  and  for  the  same  reasons  assign- 
ed In  that  case  this  court  declines  to  take 
Jurisdiction  thereof,  and  orders  the  record 
and  papers  transferred  to  the  Kansas  City 
Court  of  Appeals.    All  concur. 


DICKET  V.  ORR  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  24,  1907.) 

Appeal  from  Circuit  Court  Jackson  County. 

Action  by  Walter  S.  Dickey  against  John 
M.  Orr  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Transferred 
to  the  Kansas  City  Court  of  Api>ealB. 

Karnes,  New  &  Krauthoff,  for  appellant 
Oage,  Ladd  &  Small,  for  respondents. 

BUBGESS,  J.  This  case  Is  on  all  fours 
with  the  case  of  Dickey  v.  Holmes  et  al. 
(No.  12,914)  100  S.  W.  511 ;  and  for  the  rea- 
sons assigned  In  that  case  this  court  declines 
to  take  Jurisdiction  of  it  and  orders  the  rec- 
ord and  papers  transferred  to  the  Kansas 
City  Court  of  Appeals.    All  concur. 


STATE  V.  MISPAQEL. 

(Supreme  Court  of  Missouri,   Divisloa  No.   2, 
Dec.  10,  1907.) 

1.    BJMBEZZLEMENT  —  iNFOBMATIOn  —  Bbqtji- 

SiTis— Description  of  Pbopebtt— Proof. 
In  an  information  for  emt>ezzlement,  as  in 
an   information   for  larceny,   the  property   em- 
bezzled  must  be  described,  and  the   proof  must 
be  in  substantial  accord  with  such  description. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Difc. 
vol.  18,  Embezzlement,  {  56.] 
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2.  Samk— Plkadiho,  PBOor.  and  VAXiAncE. 

A  charge  of  embezzlement  or  larceny  of 
money  ia  not  sustained  by  proof  of  the  embezzle- 
ment or  larxxny  of  a  draft  or  check. 

SEld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  18,  Embezzlement,  |  5d.] 

8.  Samb— JuaisDicTioN. 

Defendant,  as  cashier  of  a  bank  in  St 
Charles  county,  fraudulently  drew  a  draft  on  a 
bank  in  the  city  of  St.  Louis,  which  was  in- 
debted to  defendant's  bank,  and  the  money  was 
paid  in  St.  Louis  to  defendant's  agent  and  by 
the  agent  applied  to  the  satisfaction  of  de- 
fendant's individual  account.  Held,  that  the 
conversion  of  the  money  occurred  In  St.  Louia, 
and  that  defendant  could  be  prosecuted  for  em- 
bezzlement in  that  jurisdiction  only,  it  being  im- 
material that  defendant  was  not  personally  pres- 
ent in  St.  Louis  at  the  time  of  the  conversion. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  DiS. 
TOL  14,  Criminal  Law,  {  223.] 

4.  Saios— Blkubrts  or  OrncNss — Statutobt 

Pbovisions. 

The  statute  defining  embezzlement  does  not 
make  a  failure  to  accouint  for  a  trust  fund  or  a 
fund  received  by  an  agent  or  officer  an  offense, 
but  the  essence  of  the  offense  is  the  wrongful 
conversion  of  the  fund,  and  while  failure  to  ac- 
count therefor  may  constitute  evidence  tending 
to  establish  the  act  of  conversion,  the  failure  to 
account  does  not  constitute  the  offense  of  eml- 
bezzlement  of  the  fund. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Embezzlement  H  9,  10.] 

Appeal  from  Circuit  Court,  St  Cbarles 
County;   James  D.  Barnett  Judge. 

Anton  Miq>agel  was  convicted  of  embezzle- 
ment and  appeals.    Reversed. 

Defendant  was  tried  and  convicted  in  tbe 
circuit  court  of  St  Charles  county,  and  was 
by  said  court  sentenced  to  serve  two  years 
In  the  penitentiary  on  an  information  in  tills 
language: 

"Theodore  C.  Bruere,  prosecuting  attorney 
within  and  for  the  county  of  St  Charles, 
in  tbe  state  of  Missouri,  xspoa  his  oath.  In- 
forms the  court  that  Anton  F.  Mlspagel,  late 
of  the  county  of  St  Charles  aforesaid,  on 
tbe  28tb  day  of  December,  1903,  at  the  coun- 
ty of  St  Charles  aforesaid  and  state  afore- 
said, being  then  and  there  an  officer  and 
agent,  to  wit,  tbe  cashier  of  and  for  a  cer- 
tain incorporated  company,  to  wit  tbe  St 
Charles  Savings  Bank,  and  the  said  Anton 
F.  Mlspagel  being  then  and  there  not  a 
person  under  tbe  age  of  sixteen  years  did 
then  and  there  by  virtue  of  bis  said  employ- 
ment as  such  officer  and  agent  as  aforesaid 
of  tbe  said  incorporated  company  have,  re- 
ceive, and  take  into  his  possession  and  under 
his  care  certain  money  to  a  large  amount,  to 
wit  to  the  amotmt  of  four  thousand  dollars, 
lawful  money  of  the  United  States  and  of 
the  value  of  four  thousand  dollars,  of  tbe 
property  and  moneys  belonging  to  tbe  said 
incorporated  company;  and  the  said  Anton 
F.  Mlspagel  did  afterwards  the  said  money 
then  and  there  feloniously  embezzle,  and 
fraudulently  and  feloniously  convert  the 
same  to  his  own  use,  without  the  assent  of 
bis  employer,  the  said  incorporated  com- 
pany, tbe  owner  of  the  said  money;  and  so 
the  said  Anton  F.  Mlspagel  did  then  and 


there,  in  manner  and  form  aforesaid,  tbe 
said  money,  of  tbe  property  of  the  said  in- 
corporated company,  feloniously  steal,  take, 
and  carry  away,  and  converted  the  same  to 
his  own  use  contrary  to  tbe  form  of  the  stat- 
ute in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state 
Theodore  C.  Bruere> 

"And  Theodore  C.  Bruere,  prosecuting  at 
tomey  within  and  for  the  county  of  St 
Charles,  In  the  state  of  Missouri,  upon  bis 
oath  informs  the  court  that  Anton  F.  Mls- 
pagel, late  of  the  county  of  St  Charles  afore- 
said and  state  aforesaid,  on  tbe  28th  day  of 
December,  1903,  at  tbe  county  of  St  Charles 
aforesaid,  being  then  and  there  an  officer, 
to  wit,  the  cashier  of  and  for  a  certain  in- 
corporated company,  to  wit,  the  St  Cbarles 
Savings  Bank,  and  tbe  sold  Anton  F.  Mls- 
pagel being  then  and  there  not  a  person  un- 
der the  age  of  sixteen  years,  certain  money 
to  the  amount  and  value  of  four  thousand 
dollars,  tbe  same  being  then  and  there  law- 
ful money  of  tbe  United  States,  but  tbe 
description  of  which  said  money  Is  to  tbe 
prosecuting  attorney  unknown,  and  wbicb 
said  money  was  then  and  there  the  money 
and  personal  property  of  the  said  St  Charles 
Savings  Bank,  a  corporation,  as  aforesaid, 
did  unlawfully,  fraudulently,  and  felonious- 
ly embezzle  and  convert  to  his  own  use,  with- 
out tbe  assent  of  tbe  said  incorporated  com- 
pany, his  employer,  which  said  money  liad 
then  and  there  come  into  the  possession  and 
under  the  care  of  him,  the  said  Anton  F. 
Mlspagel,  by  virtue  of  his  said  employment 
as  sucb  officer,  as  aforesaid,  of  said  incor- 
porated company,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the 
state.  Theodore  C  Bruere,  Prosecuting  At- 
torney." 

It  appears  that  there  were  11  other  similar 
informations  pending  in  that  court  against 
the  defendant  and  those  with  this  one  charg- 
ed embezzlements  In  tbe  aggregate  sum  of 
$77,752.37.  There  were  also  two  indictments 
In  the  city  of  St  Louis,  charging  In  each  the 
embezzlement  of  $1,000.  It  -  also  appears 
that  the  bank  bad  demanded  of  defendant 
and  his  bondsmen  an  alleged  shortage  of 
$90,326.16,  and  later  in  three  separate  salts 
had  sued  defendant  and  bis  bondsmen  for 
the  aggregate  sum  of  $106,769.52.  The  In- 
formation hereinabove  set  out  is  known  as 
"Information  No.  10."  To  this  information 
defendant  Interposed  tbe  following  motion: 
"Comes  now  tbe  defendant,  by  bis  attorneys, 
and  moves  the  court  to  quash  the  informa- 
tion filed  herein  because:  (1)  The  facts  al- 
leged therein  constitute  no  defense.  (2)  The 
allegations  are  duplldtous  in  alleging  in  the 
first  count  that  the  defendant  was  both  an 
officer  and  an  agent  of  tbe  incoritorated  com- 
pany, and  in  the  second  count  that  he  was 
simply  an  officer  of  said  incorporated  com- 
pany. (8)  Said  Information  fails  to  Identify 
the  Incorporated  company  bj;  an  allegatlou 
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of  the  state  or  county  by  virtue  of  which  It 
was  Incorporated,  or  by  alleging  the  place 
of  btulnesB  of  said  Incorporated  company. 
(4)  Because  at  the  time  of  filing  the  informa- 
tion, and  long  time  prior  thereto,  and  at  the 
time  of  the  alleged  embezzlement,  Theo.  C. 
Bruere,  the  prosecuting  attorney,  was  an  of- 
ficer, to  wit,  a  member  of  the  board  of  di- 
rectors of  the  St  Charles  Savings  Bank,  and 
interested  in  the  funds  and  properties  there- 
of." On  this  motloB  It  was  admitted  that 
the  prosecuting  attorney  filing  the  informa- 
tion was  a  director  and  stockholder  in  the 
St.  Charles  Savings  Bank  during  the  years 
1903,  1904,  and  1905.  The  court  overruled 
the  motion  and  this  is  assigned  as  error. 

Thereupon  the  defendant  filed  a  motion  to 
require  the  state  to  elect  upon  what  trans- 
action It  would  stand,  in  which  motion  Is  set 
out  all  the  facts  above  stated  as  to  the  num- 
ber of  informations,  the  amount  of  the  total 
alleged  embezzlements,  the  amount  of  the 
claim  or  demand  of  shortage  as  made  by  the 
bank  against  defendant  and  bis  bondsmen, 
the  amount  sued  for  in  the  three  several 
suits,  and  also  further  alleging  that  the  de- 
mands aforesaid  were  In  writing  and  cover- 
ed a  period  of  14  years.  Including  numerous 
transactions  and  Items,  and  that  no  such 
sum  as  $4,000  appeared  in  said  items.  On 
tbl8  motion  were  offered  in  evidence  the  in- 
formations and  indictments  aforesaid,  the 
itemized  demand  aforesaid,  and  the  petitions 
in  the  three  several  suits.  This  motion  was 
overruled,  and  the  action  of  the  court  there- 
on assigned  as  error  in  motion  for  new  trial. 

To  prove  the  alleged  embezzlement  of 
$4,000  named  in  the  information,  the  state 
Introduced  drafts  as  follows:  Draft  for  $500, 
drawn  October  26,  1903,  in  favor  of  Edwards 
&  Sons,  a  brokerage  firm  in  St  Louis,  on  the 
American  Exchange  Bank;  draft  for  $1,000, 
drawn  February  12,  1903,  In  favor  of  Ed- 
wards &  Sons,  on  the  Mecbanics'  National 
Bank;  draft  for  $200,  drawn  June  S,  1903, 
In  favor  of  Edwards  &  Sons,  on  the  Mechan- 
ics' National  Bank;  draft  for  $1,000,  drawn 
November  20,  1902,  in  favor  of  the  Orthweln 
Investment  Company,  a  brokerage  concern 
doing  business  in  St  Louis,  on  the  American 
Elxchange  Bank ;  draft  for  $500,  drawn  July 
1,  1902,  in  favor  of  the  Orthweln  Investment 
Company,  on  the  Mechanics'  National  Bank. 
These  were  described  by  the  prosecuting  at- 
torney in  his  opening  statement  to  the  Jury, 
and  it  was  further  stated  that  he  expected 
to  show  the  embezzlement  of  the  $4,000  by 
tltese  said  six  drafts.  When  the  first  de- 
scribed draft  was  first  offered  in  evidence, 
the  defendant  again  renewed  his  motion  to 
require  the  state  to  elect  upon  what  transac- 
tion it  would  proceed.  This  was  overruled, 
and  defendant  excepted. 

Upon  the  close  of  the  evidence  offered 
by  the  state,  the  defendant  demurred  in 
tbis  language:  "Comes  the  defendant  at 
the  condusloB  of   the  evidence   on   behalf 


of  the  plaintiff,  and  demurs  to  the  same 
as  Insufficient  to  sustain  the  allegations 
of  the  information,  and  moves  the  court  to 
instruct  the  Jury  to  acquit  on  the  ground, 
and  for  the  reasons,  as  follows:  (1)  The  al- 
legation is  the  embezzlement  of  money  and 
the  evidence  tends  to  show  the  embezzlement 
if  any,  of  drafts  or  commercial  paper.  (2) 
The  allegation  Is  embezelement  In  the  county 
of  St  Charles,  and  the  evidence  shows  that 
any  conversion  of  drafts  or  money  that  did 
occur  occurred  in  the  city  of  St  Louis.  (3) 
The  money  alleged  to  have  been  converted 
to  his  own  use  by  the  defendant  was  In  the 
dty  of  St  Louis  and  not  in  the  county  of  St 
Charles.  (4)  The  money  alleged  to  have  been 
converted  by  defendant  was  not  In  his  pos- 
session at  all.  (5)  The  proof  falls  to  show 
that  defendant  had  In  his  possession  any 
money  whatsoever,  at  the  times  of  drawing 
the  drafts,  or  at  any  other  time,  or  that 
there  was  any -money  in  his  custody  in  the 
bank  of  which  he  was  cashier  or  belonging 
to  said  banlc  (6)  Tlie  evidence  is  insufficient 
to  show  a  prima  fade  case,  and  there  is  a 
fatal  variance  between  the  allegations  of  the 
information  and  the  proof  offered  in  support 
thereof.  (7)  The  evidence  fails  to  show  that 
such  numeys  as  the  St  Charles  Savings  Bank 
had  In  the  St  Louis  banks  was  not  placed 
there  and  to  the  credit  of  the  St  Charles 
Bank  by  the  defendant  in  suffident  amount 
to  meet  the  drafts  offered  in  evidence.  (8) 
The  evidence  fails  to  show  the  cash  on  hand 
in  the  St  Charles  Bank  at  the  time  of  the 
drawing  of  the  alleged  drafts,  or  that  the 
money  to  meet  said  drafts  was  not  placed 
in  said  bank  by  defendant  and  fails  to 
show  that  the  defendant  did  not  give  value 
for  said  drafts  when  drawn.  (9)  The  evi- 
dence falls  to  show  the  status  of  the  account 
between  the  St  Charles  Savings  Bank  and 
tbis  defendant,  as  its  cashier,  at  the  times  of 
drawing  said  drafts,  and  that  at  said  times 
he  as  such  cashier  did  not  have  a  credit  to 
his  balance  to  Justify  him  in  drawing  said 
drafts  and  converting  them  to  his  own  use." 
This  demurrer  was  overruled,  and  excep- 
tions saved,  the  six  drafts  and  other  evidence 
having  l>een  introduced.  The  defendant 
thereupon  moved  the  court  to  require  the 
state  to  elect  upon  which  of  the  said  six 
transactions  it  would  stand,  which  motion 
the  court  sustained  and  the  state  elected  to 
stand  on  the  draft  of  November  20,  1902, 
numbered  97,985,  drawn  in  favor  of  the  Or- 
thweln Investment  Company  for  $1,000,  and 
drawn  on  the  American  Exchange  Bank  of 
St  Louis,  which  draft  was  in  the  usual  form 
of  a  bank  draft  and  signed,  "A.  F.  Misp'agel, 
Cashier."  This  election  necessarily  shortens 
a  statement  to  be  made  from  an  exceedingly 
voluminous  record.  This  draft  was  in  de- 
fendant's handwriting  and  signed  by  him. 
He  sent  it  to  the  Orthweln  Investment  Com- 
pany at  St  Louis.  wMch  company  collected 
$1,000  thereon  and  placed  $6DQ  to  the  credit 
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of  defendant  on  his  Individual  local  account 
In  SL  Louis,  and  $400  to  the  credit  of  de- 
fendant on  his  individual  New  York  ac- 
count Defendant  was  speculating  In  stocks 
and  grain  through  this  and  other  brokerage 
companies.  The  evidence  shows  that  while 
this  draft  on  its  face  was  drawn  In  favor  of 
the  Orthwein  Investment  Company,  the  de- 
fendant, on  the  stub  kept  In  the  draft  book 
of  the  bank  in  St  Charles,  had  entered  said 
draft  as  payable  to  one  Dan  Stevens.  Stevens 
was  the  holder  of  a  time  dei>osit  certificate 
given  by  the  St  Charles  Savings  Bank,  and 
on  the  day  this  draft  was  issued  defendant 
had  an  entry  made  on, the  books  to  the  effect 
that  $1,000  had  been  paid  Stevens  on  his  time 
certificate.  No  such  payment  had  been  made 
at  that  time  as  testified  to  by  Stevens  and  in 
effect  admitted  by  defendant  Stevens  tes- 
Ufled  that  he  sent  no  money  to  the  Orthwein 
Investment  Company.  By  the  payment  of 
this  draft  the  credit  balance  of  the  St 
Charles  Savings  Bank  with  the  American 
Exchange  Bank  was  reduced  by  the  amount 
of  the  draft  Defendant,  on  the  day  he  is- 
sued said  draft,  gave  the  American  Ex- 
change Bank  credit  for  the  $1,000  on  the 
books  of  the  St  Charles  Savings  Bank,  thus 
reducing  the  balance  due  from  the  American 
Exchange  Bank  to  the  St  Charles  Savings 
Bank  by  the  sum  of  $1,000.  By  a  mass  of 
testimony  defendant  undertook  to  explain 
away  the  alleged  shortage  to  the  bank.  He 
also  undertook  to  explain  away  the  single 
transaction-  finally  involved  in  this  case  by 
reason  of  the  election  by  the  state.  He 
claimed  to  have  placed  money  In  the  vault 
of.  the  bank  sufficient  to  cover  the  transac- 
tion, although  his  personal  account  with  the 
bank,  as  shown  by  the  books,  did  not  show  it. 
Several  errors  as  to  the  giving  and  refusal 
of  instructions  are  urged,  but  with  the  views 
we  entertain  of  the  law  of  the  case  it  Is  not 
essential  that  such  instructions  should  be 
here  reproduced.  The  trial  court's  attention 
was  directed  to  them  in  the  motion  for  new 
trial,  and  they  are  fully  preserved  In  the 
record. 

This  Is  a  sufficient  statement  to  Indicate 
what  this  case  Is,  and  the  nature  and  char^ 
acter  of  the  testimony  upon  which  It  was 
submitted  to  the  Jury.  At  the  close  of  the 
evidence  the  court  Instructed  the  Jury  in 
accordance  with  Its  views  applicable  to  the 
testimony  developed  at  the  trial,  and  the 
cause  was  then  submitted  to  the  Jury  upon 
the  evld«ice  adduced  and  the  instructions  of 
the  court  and  as  before  stated  they  returned 
a  verdict  finding  the  defendant  guilty  and 
assessing  his  punlstunoit  at  imprisonment  in 
the  penitentiary  for  two  years.  Timely  mo- 
tions for  new  trial  and  in  arrest  of  Judgment 
were  filed  and  by  the  court  overruled.  Sen- 
tence was  pronounced  and  Judgment  entered 
in  conformity  to  the  verdict  and  from  this 
Judgment  the  defendant  prosecuted  this  ap- 
peal, and  the  record  la  now  before  us  for  oon* 
■Ideratlon. 


Thos.  B.  Harvey  and  William  L.  Mason, 
for  appellant  N.  T.  Gentry,  Atty.  G«sn.,  and 
Theodore  0.  Bruere,  for  the  Stete. 

FOX,  P.  J.  (after  stating  the  facts  aa  above). 
The  record  before  as  presents  a  number  of 
very  important  legal  propositions.  Some  of 
them  are  exceedingly  close,  and  are  entitled 
to  be  classed  among  the  many  complicated 
legal  propositions  with  which  courts  are  fre- 
quently confronted.  We  take  it  that  It  is 
not  out  of  place  to  say,  at  the  very  Inception 
of  the  confilderatlon  of  this  cause,  that  coun- 
sel representing  the  state  as  well  as  those  rep- 
resenting the  appellant  have  materially  aidad 
us  in  our  efforts  in  seeking  a  correct  solution 
of  the  questions  presented  to  our  considera- 
tion by  a  clear  and  able  presentation  of  them 
in  their  respective  briefs. 

1.  It  is  contended  by  learned  counsel  for 
appellant  that  the  evidence  fails  to  establisb 
the  material  allegations  In  the  Information. 
In  other  words,  It  la  insisted  that  the  charge 
In  the  Information  of  embezzlement  of  mon- 
ey Is  not  sustained  by  the  proof,  which  shows 
that  he  converted  to  his  own  use  in  St  Charles 
county  a  draft  Upon  this  proposition  we 
take  it  that  the  rule  Is  well  settled  that  In  an 
information  for  embezzlement,  like  an  in- 
formation for  larceny,  the  property  embezzled 
must  be  described  and  the  proof  must  be  in 
substantial  accord  with  Eroch  description. 
Embezzlement  is  an  offense  against  property 
and  property  rights,  and  the  correct  value 
and  description  in  charging  such  offense  are 
essential  and  material  averments.  In  treat- 
ing this  subject  McLain,  in  Ills  work  on  Crim- 
inal Law,  8  652,  thus  states  the  rule:  "As 
a  general  proposition,  the  money  or  property 
should  be  described  with  the  same  certainty 
as  In  an  Indictment  for  larceny,  and  if  there 
has  been  a  change  in  form  of  property  be- 
tween the  time  of  receipt  and  time  of  embes- 
zlement,  it  should  be  described  as  of  the  form 
at  the  time  of  embezzlement"  After  a  care- 
ful consideration  of  the  adjudicated  cases  in 
which  this  question  was  in  Judgment  before 
the  appellate  courts,  as  well  as  the  text  writ- 
ers treating  of  this  subject,  we  are  lead  to  the 
conclusion  that  a  charge  ot  embezzlement  or 
larceny  of  money  Is  not  sustained  by  proof 
of  the  embezzlement  or  larceny  of  a  draft  or 
check.  Mr.  Bishop,  In  bis  work  on  Statu- 
tory Crime,  |  346,  thus  states  the  rules  of 
law  applicable  to  this  subject  In  the  follow- 
ing language:  "The  word  'money'  means,  in 
these  statutes,  only  what  is  legal  tender.  It 
WHS  even  adjudged  in  Texas  to  extend  simply 
to  metallic  coin,  and  not  to  Include  our  na- 
tional greenbacks.  Therefore  it  does  not  com- 
prehend bank  bills,  though  they  pass  current, 
or  United  States  treasury  warrants,  or  coun- 
ty claims,  or  orders  of  a  railroad  company  on 
its  treasurer,  or  mere  promissory  notes,  or 
bills  of  exchange,  or  bank  checks,  or  ordi- 
narily anything  which  is  a  mere  representa- 
tion of  money."  In  walker  et  al.  v.  State,  104 
Ala.,  ioc.  dt  66k  16  South.  7,  which  was  a 
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case  of  embezzlement,  tbe  court,  in  discuss- 
ing the  propositions  now  before  us,  said: 
"Each  count  of  the  complaint  charges  the 
defendant  with  having  received,  in  one  form 
or  another,  money  from  Mrs.  Rice.  On  one 
aspect  of  the  evidence,  he  received  only  a 
check  from  her  directly  or  indirectly.  Ob- 
viously a  check  is  not  money,  and  obviously 
also,  unless  he  did  receive  money  of  hers,  the 
court  should  have  acquitted  him.  Charge  20, 
asked  by  the  defendants,  asserts  this,  and 
should  have  been  given."  Charge  20,  referred 
to  In  the  Alabama  Case  Just  cited,  which  the 
court  said  should  have  been  given,  told  the 
Jury  that  "a  check  is  not  money,  and  if  you 
believe  from  the  evidence  that  the  defendant 
received  from  Mrs.  Rice  no  money,  then  you 
must  And  him  not  guilty."  A  similar  ruling 
was  made  by  the  appellate  courts  of  Texas. 
In  Lancaster  v.  State,  9  Tex.  App.  393,  the 
defendant  Lancaster  was  charged  with  the 
larceny  of  $142  current  money  of  the  United 
States.  The  proof  adduced  upon  that  charge 
waj5  that  he  received  from  the  prosecuting  wit- 
ness checks  on  a  bank,  drawn  by  the  prose- 
cuting witness  and  payable  to  defendant,  ag- 
gregating $138,  and  $3  In  cash.  The  court- 
in  discussing  the  legal  propositions  disclosed 
upon  that  state  of  facts,  said:  "We  are  of 
opinion  that  proof  of  having  obtained  checks 
or  orders  on  a  bank  for  money  will  not  sup- 
port an  allegation  charging  the  theft  of  law- 
ful money  of  tlie  United  States.  There  was 
proof  of  tbe  receipt  of  $3  in  money,  it  is 
true,  but  this  proof  alone  would  not  support 
a  conviction  for  felony."  So  in  the  case  of 
Commonwealth  v.  Wood,  142  Mass.  469,  8  N. 
B.  432.  The  indictment  in  that  case  charged 
that  by  false  pretenses  the  prosecuting  wit- 
ness wa«  induced  to  part  with  and  deliver 
to  the  defendant  $556.50  in  money.  It  was 
expressly  held  that  the  charge  was  not  sus- 
tained by  proof  of  the  delivery  of  a  check  or 
draft.  The  same  court  in  Commonwealth  v. 
Howe,  132  Mass.,  loc.  cit  256,  In  discussing 
the  proposition  now  under  consideration,  said: 
"The  third  count  charges  that  the  defendant 
obtained  by  false  pretenses  the  sum  of  $1,000 
from  one  Bailey,  and  the  proof  was  tluit 
Ball^  paid  and  delivered  to  the  defendant 
the  sum  of  $760,  and  that  in  the  form  of  a 
certificate  of  deposit  of  a  bank  in  Phliadel- 
pbia.'  It  is  objected  that  this  was  a  vari- 
ance, and  tills  objection  must  prevail.  We 
must  assume  that  defendant  obtained  from 
Bailey  a  certificate  of  deposit  of  a  bank  in 
Philadelphia  for  the  sum  named.  The  varia- 
tion in  amount  Is  Immaterial;  but  an  aver- 
ment of  obtaining  a  sum  of  money  by  false 
pretenses  Is  not  supported  by  proof  of  obtain- 
ing a  eertlflcate  of  deposit  of  a  bank."  In 
Goodhue  v.  People,  94  111.,  loc.  dt  47,  the 
indictment  charged  the  emt>ezzlement  of  mon- 
ey, and  the  proof  adduced  upon  the  trial  es- 
tablished the  emt>ezzlement  of  county  war- 
rants or  orders.  It  was  held  by  the  Supreme 
Court  of  that  state  that  the  charge  was  not 
sustained  by  such  proof.    The  doctrine  an- 


nounced in  the  authorities  heretofore  dted 
finds  full  support  in  numerous  other  cases. 
People  V.  Lelpslc,  130  CaL  xviU,  62  Pac.  811 ; 
Block  V.  State,  44  Tex.  620;  Hamilton  v. 
State,  60  Ind.  193,  28  Am.  Rep.  653 ;  Com.  t. 
Merrlfield,  45  Mass.  468.  This  precise  ques- 
tion has  never  been  passed  upon  by  the  Su- 
preme Court  of  this  state.  In  State  v.  Dod- 
son,  72  Mo.  283,  where  tbe  cliarge  was  the 
embezzlement  of  three  horses,  it  was  held  Im- 
proper to  admit  evidence  showing  the  embez- 
zlement of  the  proceeds  of  such  horses.  In 
State  V.  Crosswhite,  130  Mo.,  loc.  cit  36G,  32 
S.  W.  991,  51  Am.  St  Rep.  671,  the  charge 
was  the  embezzlement  of  potatoes.  It  was 
held  that  evidence  of  the  embezzlement  of 
the  proceeds  and  an  instruction  thereon  was 
improper.  In  State  v.  Schilb,  159  Mo.,  loc. 
cit  142,  00  S.  W.  82,  the  charge  was  embez- 
zling money.  It  was  held  that  such  charge 
was  not  sustained  by  proof  of  the  eml>ezzle- 
ment  of  a  cow  and  calf.  Now,  wUle  it  must 
be  frankly  conceded  that  these  cases  are  not 
applicable  to  the  proposition  now  under  dis- 
cussion, and  are  of  little  value  in  the  solu- 
tion of  the  propositions  now  being  considered, 
however,  they  are  important  as  showing  the 
tendency  of  this  court  to  sustain  the  general 
doctrine  that  in  cases  of  embezzlement  and 
olTenses  against  property  there  must  be  a 
reasonably  fair  description  of  the  property, 
and  that  upon  the  trial  the  proof  must  conform 
to  such  description.  In  the  case  of  State  v. 
Wlsshjg,  187  Mo.,  loa  cit  106,  85  S.  W.  557, 
it  was  urged  by  the  appellant  that  an  instruc- 
tion was  erroneous  because  It  assumed  that 
the  charge  of  embezzlement  of  money  was 
satisfied  by  the  proof  of  embezzlement  of 
checks.  Judge  Burgess,  who  wrote  the  opin- 
ion In  tliat  case,  did  not  discuss  the  proposi- 
tion for  the  reason  doubtless  that  there  was 
no  necessity  for  such  a  discussion.  He  clear- 
ly pointed  out  tliat  the  evidence  in  that  case 
sustained  the  charge  of  the  embezzlement  of 
money  by  abundant  proof  which  established 
beyond  question  that  money  in  fact  had  been 
embezzled.  Therefore  It  was  simply  held 
that  there  was  no  error  In  the  instruction  lie- 
cause  the  proof  shows  tliat  in  fact  money 
bad  been  embezzled. 

Applying  the  rules  of  law  as  heretofore  in- 
dicated In  the  authorities  cited,  we  are  of 
the  opinion,  even  conceding  that  the  draft  as 
identified  in  this  case  was  one  which  could 
be  made  the  subject  of  embezzlement  still 
the  proof  of  the  conversion  of  such  draft 
does  not  sustain  the  charge  In  the  informa- 
tion that  the  defendant  converted  to  his  own 
use  $1,000  in  money  of  the  property  of  the 
bank  of  which  he  was  cashier.  In  other 
words,  where  an  indictment  or  Informatiop 
charges  the  embezzlement  or  stealing  of  mon- 
ey, it  is  not  sustained  by  proof  of  embezzle- 
ment or  stealing  of  a  check,  draft  bond,  or 
other  property.  The  proof  must  be  In  sub- 
stantial accord  with  the  charge  in  the  In- 
formation. Tbe  conclusion  reached  upon 
this  proposition  is  in  m>,f^^  jlni^onflict  with 
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the  doctrine  announced  In  State  v.  Mysen- 
bxirg,  170  Mo.  1,  71  8.  W.  229.  The  offense  In 
tbat  case  was  statutory  bribery,  and  the  e»- 
Beuce  of  tbe  offense  was  the  corrupt  agree- 
ment, not  the  character  of  the  property  which 
passed  by  reason  of  the  corrupt  agreement. 
In  the  case  at  bar,  the  very  essence  of  the 
offense  Is  the  conversion  of  property ;  hence 
a  reasonably  fair  description  of  the  property 
Is  an  essential  averment  in  the  Indictment  or 
Information,  and  the  proof  must  sustain  the 
averment,  and  the  statute  of  Jeofails  can  in 
no  way  relieve  the  necessity  of  such  essential 
requirement.  Aside  from  all  this,  the  draft 
as  designated  and  Identified  by  the  proof 
In  this  case  did  not  in  fact  constitute  any 
part  of  the  assets  of  the  St.  Charles  Savings 
Bank.  It  was  entirely  unlike  drafts,  checks, 
and  bonds  which  are  frequently  deposited,  in 
banks  and  become  a  part  of  their  assets. 
Under  the  facts  of  this  case  It  was  not  en- 
titled, in  the  ordinary  sense  and  understand- 
ing In  commercial  usage,  to  be  classified  as 
piece  of  commercial  paper  constituting  a 
part  of  the  assets  of  the  bank.  As  applied  to 
this  case  it  was  simply  the  agency  and  means 
employed  by  the  defendant  to  get  possession 
of  mon^  which  was  owing  his  employer, 
and  was  of  no  more  significance  than  any 
other  instrument  In  the  form  of  a  receipt  or 
in  any  other  form  by  which  the  same  evil 
purpose  could  have  been  accomplished.  Un- 
der the  facts  in  this  case  It  is  clear  tbat  the 
St.  Charles  Savings  Bank  had  no  specific 
money  in  the  American  E>xchange  Bank,  but 
it  was  simply  a  creditor  of  the  American  BJx- 
change  Bank,  and  had  a  chose  in  action  as 
against  such  bank.  In  other  words,  the  sim- 
ple relation  of  creditor  and  debtor  existed, 
and  If  the  defendant,  instead  of  using  this 
so-called  draft,  had  used  an  ordinary  receipt, 
and  either  presented  it  in  person  or  through 
his  agent,  and  by  this  means  obtained  the 
$1,000,  the  offense  would  have  been  the  same. 
It  l8  clear  that  the  defendant,  as  cashier  of 
the  St  Charles  Savings  Bank,  having  au- 
thority to  collect  Indebtedness  due  such  bank, 
when  this  |1,000  was  paid  to  his  authorized 
agent  in  the  city  of  St.  Louis,  or  if  paid  to 
the  defendant  himself  In  the  city  of  St 
I>ouIs,  such  money,  when  so  paid,  was  the 
property  of  the  St  Charles  Savings  Bank. 
Under  the  facts  of  this  case  such  property 
was  received  by  defendant  through  his  agent 
In  the  city  of  St.  Louis,  and  it  appearing 
from  tbe  evidence  adduced  that  defendant's 
agent  made  application  of  such  money  under 
the  directions  of  the  defendant,  to  tbe  satis- 
faction of  his  (defendant's)  individual  ac- 
count it  must  be  held  that  the  conversion  of 
this  money  occurred  in  the  city  of  St  Louis 
through  the  authorized  agent  of  the  defend- 
ant In  State  v.  Bacon,  170  Mo.  161,  70  S. 
W.  473,  the  defendant  was  intrusted  with  a 
pension  check  for  $36  In  Douglas  county, 
which  he  was  authorized  to  take  from  that 
county  to  Norwood  in  Wright  county  and 
cash  and  return  with  the  money  to  Cheney, 


the  owner  of  the  check,  in  Douglas  county. 
An  information  was  filed  against  the  defend- 
ant In  Douglas  county  charging  him  with 
embezzlement  of  the  check,  and  upon  that 
charge  he  was  tried  and  acquitted  in  the  cir- 
cuit court  of  Douglas  county.  Ha  liad  collect- 
ed the  amount  of  money  due  upon  the  check 
in  Wright  county,  and  converted  the  same  to 
his  own  use,  and  an  information  was  tiled 
against  him  in  Wright  county  ctiarging  him 
with  the  embezzlement  of  the  money  so  con- 
verted. To  the  information  filed  In  Wright 
county  the  defendant  filed  a  plea  of  autre- 
fois acquit  In  which  he  alleged  that  he  had 
I)een  tried  and  acquitted  of  the  same  offense 
in  Douglas  county.  It  was  held  in  that  case, 
Judge  Burgess  ^>eaking  for  tbe  court,  that 
the  defendant  was  properly  convicted  of  tbe 
crime  in  Wright  county  and  properly  acquit- 
ted of  the  charge  in  Douglas  county.  In  that 
case.  In  view  of  the  embezzlement  of  the 
money  In  Wright  county  collected  upon  the 
pension  check  which  was  Intrusted  to  the 
defendant  in  Douglas  county,  it  would  not  be 
a  violent  indulgence  of  inference,  in  view 
of  his  sul>eequent  acts,  that  when  he  was 
.Intrusted  with  the  check  in  Douglas  county 
he  then  and  there  formed  tbe  intent  of  col- 
lecting the  money  in  Wright  county  and  em- 
bezzling it  However,  as  before  stated.  Judge 
Burgess  held,  and  correctly  so,  tbat  the  con- 
viction was  proper  in  Wright  county  where 
the  conversion  actually  took  •place. 

In  the  case  at  l>ar  it  makes  no  difference, 
so  far  as  tlie  commission  of  the  offense  of 
embezzlement  Is  concerned,  that  the  defend- 
ant was  not  present  in  person  in  the  city  of 
St  Louis.  As  cashier  he  bad  the  authority 
to  collect  the  chose  in  action  held  by  tbe  St 
Charles  Savings  Bank  against  tbe  American 
Exchange  Bank;  and  whether  the  money 
was  collected  by  his  agent  In  the  dty  of  St 
Louis  and  there  applied  to  the  defendant's 
personal  account  thereby  converting  the 
money  to  defendant's  use  under  tlie  defend- 
ant's directions,  or  whether  he  had  gone  In 
person  and  collected  such  money  In  the  said 
city  of  St  Louis  and  converted  the  same  to 
his  own  use,  in  the  same  manner  as  was  done 
by  his  agent  by  applying  it  to  the  satisfac- 
tion of  Ills  own  individual  account  the  of- 
fense would  have  been  the  same,  and  the 
conversion  of  tbe  mon^  would  have  occur- 
red In  the  city  of  St  Louis.  In  State  v. 
Bailey,  50  Ohio  St,  loc.  dt  647,  36  N.  B. 
237,  the  court  in  discussing  the  proposition 
now  under  consideration,  said:  "That  the 
presence  of  tbe  offender  within  the  county 
where  a  crime  is  committed  is  not  always 
necessary  to  give  Jurisdiction  is  a  settled 
principle"  citing  In  support  of  the  doctrine 
Norrls  v.  State,  26  Ohio  St  217,  18  Am. 
Rep.  291.  The  Norrls  Case,  as  cited  above^ 
was  one  involving  the  obtaining  of  property 
under  false  pretenses.  The  defendant  in  that 
case  resided  in  Springfield,  Clark  county, 
Ohio.  The  company  with  which  the  defend- 
ant did  business  was  resident  hi  Akron,  Sum- 
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m)t  comity,  the  same  state.  The  false  pre- 
tenses by  which  the  defendant  obtained  the 
property  were  embraced  In  a  letter  written 
by  the  defendant  at  Springfield  to  the  com- 
pany at  Akrcm,  and  In  the  letter  he  directed 
them  to  ship  the  goods  by  freight  In  com- 
pliance with  the  reqnest  of  the  defendant 
contained  In  such  letter  the  company  deliver- 
ed the  goods  to  the  railroad  company,  and 
upon  snch  etate  of  facts  the  court  held  that 
such  railroad  company  was  the  agent  of  the 
defmdant  to  receive  the  goods,  and  that  the 
olme  was  completed  and  committed  In  Sum- 
mit county  and  not  In  Olark  county,  whore 
the  defendant  resided,  and  this  doctrine  was 
smnouDced,  notwithstanding  the  fact  that 
defendant  had  not  been  In  Summit  county. 
This  case  of  Norrls  t.  State  has  been  express- 
ly approved  by  this  court  In  two  cases— State 
▼.  SchaefTer,  89  Mo.  271,  1  8.  W.  293,  and 
State  V.  Llchllter,  96  Mo.,  loc.  dt  408,  8  S. 
W.  720.  Mr.  Works,  In  his  treatise  on 
Courts  and  Their  Jurisdiction,  page  470,  thua 
states  the  proposition:  "Nor  Is  It  necessary 
that  the  party  committing  the  offense  should, 
at  the  time  of  the  commission  of  it,  be  actu- 
ally within  the  state.  For  example,  a  party 
In  one  state  may,  through  Innocent  agents, 
commit  an  offense  against  the  laws  of  an- 
other state,  and  within  Its  borders,  and  thus 
render  himself  amenable  to  prosecution  In 
the  latter  state." 

2.  Having  reached  the  conclusion,  as  here- 
tofore indicated,  that  the  actual  conversion  of 
the  money  charged  In  the  Information  as 
shown  by  the  evidence  in  this  case  occurred 
In  the  dty  of  St  Louis,  and  that  such  act  of 
conversion  was  done  in  said  dty  by  and 
through  the  defendant's  authorized  agent  we 
are  next  confronted  with  the  exceedingly  In- 
teresting as  well  as  Important  proposition  in, 
this  case  as  to  where  the  venue  of  the  com- 
mission of  the  offense  by  the  defendant  should 
he  laid.  The  record  sharply  presents  the 
•question  as  to  whether  the  embezzlement  of 
the  money  as  charged  in  the  information 
should  have  been  charged  to  have  occurred  In 
the  dty  of  St  Louis  or  in  St  Charles  county. 
Defendant's  place  of  employment  was  in  St 
Charles  county,  and  it  must  be  conceded  that 
It  can  be  reasonably  Inferred  that  the  crim- 
inal intent  was  formed  in  St  Charles  county, 
hut  the  criminal  act  of  conversion  was  in  the 
-city  of  St.  Louis.  Ordinarily  the  venue  would 
he  In  the  city  of  S^  Louis.  To  Illustrate:  If 
I  form  an  intent  while  in  Cole  county  to  steal 
a  horse,  which  I  know  I  can  find  in  Callaway 
-county,  and  pursuant  to  that  Intent  cross  the 
river,  and  actually  steal  the  horse,  the  crime 
is  complete  in  Callaway  county,  and  that  la 
the  only  Jurisdiction  for  prosecution,  unless  I 
take  the  stolen  animal  to  some  other  county, 
where,  by  force  of  our  statute,  I  may  be 
prosecuted  elsewhere.  The  learned  Attorney 
-General  representing  the  state  insists  that  in 
the  case  at  bar  there  are  two  Jurisdictions, 
and  the  state  may  elect  as  it  has  In  this 
«aie.    It  Is  manifest  that  the  defendant  Mis> 


pagel  did  not  convert  any  money  of  the  St 
Charles  Savings  Bank  which  he  had  In  bis 
possession  in  St  Charles  county.  Directing 
our  attention  to  the  proposition  urged  by  the 
state^that  in  this  case  there  was  Jurisdiction 
either  in  the  county  of  St  Charles  or  in  the 
city  of  St.  Louis— ^wiU  say  at  the  very  Incep- 
tion of  the  consideration  of  that  questlMi  that 
the  evidence  shows  the  existence  of  the  rela- 
tion of  bank  and  cashier,  and  the  by-laws, 
which  were  introduced  in  evidence,  gave  the 
cnshler  of  this  bank,  who  was  the  defendant 
the  right  to  exerdse  certain  powers,  and  im- 
posed upon  him  certain  duties  which  are  or- 
dinarily performed  by  cashiers  of  banks,  with- 
out Bi)eclflcally  mentioning  what  the  powers 
or  duties  are.  The  defendant  had  to  account 
for  the  moneys  and  other  property  received 
by  him  belonging  to  the  bank,  and  presum- 
ably at  the  place  of  business  of  said  bank, 
and  It  is  urged  by  the  state  that  having  form- 
ed the  intent  in  St  Charles  county,  and  hav- 
ing to  account  for  the  money  to  his  employers 
In  said  county,  this  conferred  Jurisdiction  up- 
on the  drcult  court  of  St  Charles  coun^, 
notwithstanding  the  fact  that  the  actual 
money  was  both  received  and  converted  In  the 
city  of  St  Louis,  and  we  frankly  confess  that 
this  contenllon  Is  not  wholly  without  some 
weight  It  must  however,  be  observed  that 
our  statute  does  not  make  a  failure  to  ac- 
count for  a  trust  fund  or  a  fund  received  by 
on  agent  or  oflScer  an  offense,  but  the  essence 
of  the  offense  is  the  wrongful  conversion  of 
the  fund,  and  while  failure  to  account  for 
such  fund  may  constitute  very  material  evi- 
dence tending  to  establish  the  act  of  conver- 
sion, yet  the  failure  to  account  by  no  means 
constitutes  the  offense  of  embezzlement  of  the 
fund.  In  Works  on  Courts  and  Their  Juris- 
diction (page  471)  It  is  announced  that  the 
general  rule  is  that  where  no  statute  on  the 
subject  prevails,  the  Jurisdiction  exists  where 
the  crime  Is  consummated  or  completed.  In 
this  state  we  have  no  spedal  statute  fixing 
Jurisdiction  in  embezzlement  cases.  "At  com- 
mon law  an  indictment  can  be  found  in  that 
county  only  in  which  the  crime  has  been  com- 
mitted." 12  Cyc.  229.  In  the  same  volume 
•and  on  the  same  page  of  the  cyclopedia  above 
cited  the  American  rule  as  applicable  to  this 
subject  is  thus  stated :  "In  the  United  States 
most  of  the  state  constitutions  and  declara- 
tions of  rights  expressly  provide  In  substance 
that  all  criminal  prosecutions  shall  be  brought 
to  trial  In  the  county  in  which  the  crime  shall 
have  been  committed.  These  provisions  are 
strictly  construed  in  favor  of  the  accused,  and 
with  a  recognition  of  the  prindples  of  the 
common  law,  and  the  Legislature  cannot  au- 
thorize a  trial  in  any  county." 

This  court  has  announced  In  no  nncertaln 
or  doubtful  terms  the  rule  that  the  Legisla- 
ture cannot  under  our  statute,  arbitrarily 
place  the  Jurisdiction  of  a  criminal  cause  in 
a  county  other  than  the  county  in  which  the 
t^ense  was  committed,  and  it  has  been  ex- 
pressly ruled  by  this  court  that  where  the 
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lawmaking  power  undertakes  to  Indicate  and 
enforce  such  laws  It  Is  the  province  of  the 
court  to  declare  them  unconstitutional  and 
void.  State  v.  Smiley,  98  Mo.,  loc.  elt  607,  608» 
12  S.  W.  247,  and  cases  cited;  State  v.  Hatch, 
91  Mo.  568,  4  S.  W.  602;  State  ▼.  Anderson, 
191  Mo.  134,  00  S.  W.  95.  The  case  of  State 
V.  Hatch,  above  cited,  furnishes  express  au- 
thority upon  the  proposition  now  before  us. 
The  charge  Involved  in  that  case  was  one  of 
embezzlement,  and  the  provisions  of  section 
1698,  Rev.  St.  1879,  were  invoked  In  aid  of 
the  proposition  that  the  Jurisdiction  of  said 
cause  was  In  the  circuit  court  of  the  city  of 
St  Louis.  This  section  provided:  "Where 
there  Is  a  matter  of  doubt  In  the  opinion  of 
the  court  In  which  of  two  or  more  counties 
the  offense  was  committed,  the  court  of  either 
In  which  the  Indictment  was  found  shall  have 
jurisdiction  of  the  offense."  It  was  held  In 
that  case  that  there  was  no  jurisdiction  In 
the  city  of  St.  Louis,  and  section  1698,  Rev. 
St  1879,  was  declared  void.  It  was  urged  In 
ttoat  case  by  the  distinguished  counsel.  At- 
torney General  Boone,  rejpresentlng  the  state, 
dtlng  many  of  the  English  cases  which  are 
embraced  In  cases  now  cited  by  the  state  In 
the  case  at  bar,  that  the  embezzlement  was 
In  fact  committed  In  St  Louis,  and  the  juris- 
diction was  there  Irrespective  of  this  statute. 
The  opinion  in  the  Hatch  Case  does  not  fully 
state  the  facts,  at  least  it  is  not  very  ex- 
plicit upon  the  facts;  so,  making  an  inde- 
pendent examination,  we  have  examined  the 
original  record  with  a  view  of  ascertaining 
the  facts  in  Judgment  in  that  case.  We  find 
them  about  as  follows:  Hatch  was  the  gen- 
eral collecting  agent  for  J.  B.  Hayner  &  Co. 
of  St  Louis,  which  firm  was  selling  mowers 
and  reapers  throughout  the  state.  He  resid- 
ed at  Sedalla.  By  his  contract  he  was  to  re- 
ceive a  salary  and  expenses.  He  was  to  re- 
port collections  and  make  settlements  In  St 
Louis.  When  he  collected  he  should  remit  at 
once,  and  bis  salary  and  expenses  were  to  be 
paid  or  remitted  to  him.  He  collected  the 
sum  of  $6,000  or  more  belonging  to  his  firm 
In  Pettis  and  other  western  counties  in  Mis- 
souri. After  so  doing  be  was  In  St  Louis, 
drew  $100  of  $280  then  due  on  salary  and' 
expenses,  over  the  protests  of  his  employer, 
assuring  them  that  he  had  made  no  collec- 
tions not  reported.  As  a  fact  he  had  prior  to 
this  denial  collected  over  $6,000  and  had  ap- 
propriated it  at  different  times  in  Sedalla 
and  other  places  to  his  own  use  In  grain  spec- 
ulations. The  indictment  was  In  several  dif- 
ferent counts  covering  each  collection,  and  al- 
so In  one  omnibus  count  charging  the  entire 
sum.  There  was  no  question  under  the  evi- 
dence but  what  the  defendant  had  to  account 
for  his  collections  In  St  Louis  either  by  re- 
mittance and  report,  or  In  person.  This  was 
his  contract,  and  the  foregoing  as  recited  were 
substantially  the  facts  of  that  case.  Sher^ 
wood,  J.,  speaking  for  the  entire  court,  said : 
"The  evidence  shows  very  clearly  and  con- 
clusively that  the  offense  was  not  committed 


In  the  (dty  of  St  Louis."  In  State  ▼.  Fraker, 
148  Mo.,  loc.  dt  160, 49  S.  W.  1021,  this  court. 
in  discussing  the  correct  rule  as  applicable 
to  the  question  now  under  consideration, 
said:  "When,  as  here,  a  crime  consisting  of 
a  series  of  acts,  part  done  In  one  county  and 
pert  done  In  another,  it  Is  punishable  at  com- 
mon law  in  either,  unless  enough  be  done  in 
one  county  to  amount  to  a  completed  and 
punishable  criminal  act" — dtlng  1  Bishop's 
New  Cr.  Proc  fS  54, 55,  and  cases  cited — "and 
tills  rule  holds  in  the  absence  of  statutory  en- 
actment to  the  contrary." 

Applying  the  rules  as  announced  In  the 
case  last  cited,  we  are  lead  to  inquire  what 
element  of  the  (rffense  In  the  case  at  bar  is 
wanting  in  order  to  constitute  a  complete  of- 
fense in  the  city  of  St  Louis.  The  relation- 
ship of  the  parties,  that  of  banker  and  cash- 
ier, existed  In  the  dty  of  St  Louis  as  well 
as  In  St  Charles  county.  The  receipt  of  the 
money,  as  well  as  the  conversion  of  it,  waa 
la  the  city  of  St  Louis,  and  not  in  St  Charles 
county.  The  conversion  itself  furnishes  the 
most  satisfactory  evidence  of  the  intent  to 
convert  and  consummate  the  crime,  and  there 
is  an  entire  absence  of  any  fact  tending  to 
show  that  the  employer  consented  to  the  con- 
version of  this  money  which  was  received 
and  converted  In  the  city  of  St  Louis;  hence 
we  have  every  element  of  this  statutory  crime 
present  In  the  act  committed  by  the  defend- 
ant in  the  city  of  St  Louis.  In  Michigan 
there  Is  practically  the  same  constitutional 
guaranty  that  we  have  In  this  state  as  to  the 
place  of  trial  of  an  individual  charged  with 
the  commission  of  a  criminal  offense.  In 
that  state  the  lawmaking  power  enacted  a 
statute  which  authorized  a  prosecution  for 
embezzlement  in  certain  cases  in  the  county 
where  the  complainant's  principal  place  of 
business  was  located.  A  man  by  the  name 
of  Hill  was  arrested  on  complaint  of  one 
Taylor  on  a  warrant  Issued  for  embezzle- 
ment Following  this  Hill  Instituted  his 
suit  against  Taylor  fOr  false  imprisonment, 
and  In  the  case  of  HIII  v.  Taylor,  50  Mich. 
649,  16  N.  W.  809,  Judge  Campbell,  in  dis- 
cussing the  law  applicable  to  the  subject  now 
in  hand,  said:  "Hill  prosecuted  Taylor  for 
false  Imprisonment  In  being  concerned  in  an 
unlawful  arrest,  and  obtained  a  judgment 
against  him  for  damages,  which  is  brought 
upon  writ  of  error.  The  proceeding  under 
which  he  claims  to  have  been  arrested  was  on 
a  complaint  made  before  a  justice  of  the  peace 
in  Washtenaw  for  an  alleged  embezzlement 
in  Wayne  county.  This  action  was  based  on 
section  7606  of  the  Complied  Laws,  which  au- 
thorizes embezzlement  by  various  public 
agents  or  by  private  agents  under  instructions 
or  agreements  as  to  the  disposal  of  property 
to  be  prosecuted  In  the  county  where  the  com- 
plainant's principal  place  of  business  may  be. 
Although  there  are  some  cases  where  by  the 
rules  of  law  that  might  be  deemed  the  locus 
delicti,  it  cannot  be  seriously  claimed  that 
the  prosecution  can  be  had  in  a  county  where 
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tbe  crime  was  not  actnally  or  In  contempla- 
tion of  law  perpetrated.  Tbe  oonsdltational 
guaranty  upon  this  subject  Is  too  plain  to  be 
controyerted.  Swart  t.  Kimball,  43  Mich. 
444,  S  N.  W.  635.  And  tbe  warrant  In  tbls 
case  was  on  Its  face  Invalid  as  Issued  for  an 
offense  beyond  the  jurisdiction  of  the  jus- 
tice who  Issued  It."  In  the  case  of  Swart  t. 
Kimball,  cited  by  Judge  Campbell  In  the  fore- 
going quotation,  the  opinion  was  written  by 
Judge  Cooley,  in  wlilch  be  held  a  statute  poa- 
sesslng  some  of  the  features  of  the  one  treat- 
ed of  by  Judge  Campbell  to  be  yoid  as  being 
violative  of  the  Constitution.  Judge  Black, 
in  State  v.  Smiley,  98  Mo.,  loc.  dt  607,  12  S. 
W.  247,  in  discussing  this  question,  thus  stat- 
ed the  rale  applicable  to  it  He  said:  "Now, 
under  the  Constitution  of  1875,  the  Indict- 
ment for  a  felony  must  be  found  by  a  grand 
Jury  of  the  county  where  the  offense  was 
committed.  It  was  so  ruled,  after  mature  de- 
liberation In  Ex  parte  Slater,  72  Mo.  102,  and 
that  case  has  been  followed  in  subsequent 
cases.  State  v.  McOraw,  87  Mo.  161,  and 
State  V.  Briscoe,  80  Mo.  644.  It  follows  that 
the  clause  of  section  1536,  Rev.  St.  1899 
[Ann.  St  1006k  p.  1164],  Joat  quoted.  Is  void, 
because  In  conflict  with  the  Constitution  of 
1875,  and  it  matters  not  that  it  mlgbt  have 
been  upheld  under  the  Constitution  of  1865. 
The  indictment  is  worthless,  for  the  Madison 
circuit  court  had  no  Jurisdiction  of  the  of- 
fense." We  find  in  volume  7  Bncy.  of  Plead. 
&  Prac.  p.  412,  the  general  rule  is  stated 
thus:  "The  defendant  cannot  he  prosecuted 
for  embezzlement  In  a  county  where  tbe 
crime  was  not  actually  or  in  contemplation 
of  law  i>erpetrated.  Where  tbe  entire  trans- 
action constituting  the  embezzlement  occur- 
red in  one  county  only,  the  venue,  as  a  mat- 
ter of  course,  should  be  laid  in  that  county." 
Our  attention  Is  directed  by  the  Attorney 
General  to  Bishop's  ^ew  Criminal  Procedure, 
f  61,  in  which  the  author  in  the  text  says: 
"Elmbezzlement  may,  in  various  drcumstan- 
ces,  be  deemed  committed  in  any  one  of  sev- 
eral counties,  at  the  election  of  tbe  prosecut- 
ing power."  Upon  an  examination  of  Mr. 
Bishop  upon  that  subject  it  will  be  noted 
that  in  the  footnote  the  authorities  were  cit- 
ed, vtpon  which  doubtless  the  learned  author 
based  the  rule  as  heretofore  announced.  We 
find  that  the  cases  noted  are  English  cases 
and  some  cases  from  the  state  of  Texas. 
The  Texas  cases  are  not  in  point  and  fnrnlsh 
no  authority  for  the  application  of  tbe  rule 
in  tbe  administration  of  the  laws  in  this 
state,  for  the  reason  In  Texas  there  is  a  stat- 
ute In  reference  to  embezzlement  similar  to 
our  statute  respecting  the  asportation  of 
stolen  property,  which  is  that  the  offense  of 
larceny  may  be  charged  In  any  county  where 
the  stolen  property  may  be  taken.  Our  at- 
tention is  also  directed  to  cases  from  Iowa, 
Washington,  Texas,  Massachusetts,  Ohio,  and 
Illinois.  It  is  sufficient  to  say  as  to  these 
anthorlties  that  Iowa,  Massachusetts,  and 
Washington  have  statutes  more  or  less  like 


the  Texas  statute  as  above  referred  to.  In 
tbe  Illinois  Case  of  Kossakowskl  v.  People, 
177  111.  663,  53  N.  E.  115,  the  conclusion  was 
announced  before  the  question  now  under 
consideration  was  reached,  hence  there  was 
no  decision  of  that  question.  Tbe  Ohio  Case, 
State  V.  Bailey,  50  Ohio  St  644,  36  N.  E.  233, 
seems  to  be  in  point  and  no  statute  is  dis- 
cussed. 

We  have  Indicated  our  views  upon  the 
propositions  disclosed  by  the  record  before 
us.  We  frankly  confess  that  tbe  question  is 
a  very  Important  one,  and  by  no  means  one 
In  which  the  reason  and  logic  is  all  on  one 
side;  but  we  have  carefully  analyzed  the  au- 
thorities upon  tbe  propositions  presented, 
and  have  indicated  the  result  of  our  review 
of  such  authorities.  With  all  of  tbe  elements 
of  the  offense  present  in  tbe  city  of  St  Louis, 
and  none  of  them  present  in  St  Charles 
cotmty,  except  the  inf«'entially  formed  In- 
tent to  convert  the  money  to  be  obtained  In 
St  Louis,  we  feel  constrained  to  hold  that 
the  crime  charged  in  this  information,  as 
shown  by  tbe  proof  disclosed  in  tbe  record, 
was  committed  in  the  city  of  St  Louis  and 
not  in  St  Charles  county.  Entertaining  tbe 
views  to  which  we  have  herein  given  ex- 
pression, it  results  in  the  conclusion  that  the 
defendant's  demurrer  to  the  testimony  should 
have  been  sustained.  This  conclusion  hav- 
ing been  reached  renders  unnecessary  tbe  dis- 
cussion of  other  questions  presented  to  our 
consideration  by  learned  counsel  for  appel- 
lant 

The  Judgment  in  this  cause  is  reversed, 
and  the  cause  remanded  to  tbe  end  that  the 
trial  court  may  dispose  of  It  In  accordance 
with  tbe  views  herein  expressed.    All  concur. 


WHITE  V.  SCHROETTER  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1. 
Dec  24,  1007.) 

1.  BlJioTMBHT— Trrts  of  Plaintiff  —  Sufti- 

CIENCr  OF  EVIDEKCK. 

Plaintiff  in  ejectment  claimed  title  under 
an  execution  sale  and  sheriff's  deed.  Defendant 
claimed  under  a  warranty  deed  from  his  father, 
tbe  Judgment  debtor,  executed  and  recorded 
eieht  years  prior  to  tbe  rendition  of  judgment, 
whidi  deed  recited  consideration  of  love  and  af- 
fection and  $1,  and  the  assumption  of  $500  in- 
debtedness secared  by  deed  of  trust  on  the  40 
acres  in  question.  Held,  that  the  plaintiff  could 
not  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment  i  60.] 

2.  Same— EvinENCB— AninsBiBixrrT. 

Oral  evidence  wag  Inadmiasible  to  show  an 
agreement  to  support  as  a  further  consideration 
for  the  deed,  and  payment  of  tbe  aesumed  in- 
debtedness, or  to  show  that  defendant  was  a 
minor  at  tbe  time  of  the  alleged  contract  and 
that  the  land,  in  connection  with  that  on  which 
tbe  grantor  resided  as  his  homestead,  was  worth 
more  than  |1,500,  and  that  the  grantor  wajs'ln 
debt 

3.  Fbaudttt.ent  Cowvktancts— Fobm  of  Rem- 
edy— Ejectment. 

A  plaintiS  cannot  recover  in  ejectment  on 
tile  ground  that  a  deed  valid  on  ita-  face,  under 
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wUdi  defendant  claiina  tlUe,  waa  In  fact  made 
to  defrand  creditors,  aince  It  coald  not  be  at- 
tacked coIlaterall7,  or  otherwise  tiian  in  a  pro- 
•  cceding  in  equity. 

Appeal  from  Circuit  Oourt,  Barry  Oonn- 
ty;  H.  C.  Pepper,  Judge. 

Ejectment  by  A.  L.  Wblte  against  Frank 
Schroetter  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

French  &  Maybew,  for  iippellant  George 
&  Landis,  for  respondents. 

VALLIANT,  P.  J.  Plaintiff  sues  in  eject- 
ment for  the  possession  of  40  acres  In  Barry 
county.  Defendant's  answer  was  a  general 
denial,  except  that  he  admitted  possession. 
At  the  trial  a  Jury  was  waived  and  the  cause 
was  tried  by  the  court.  The  judgment  was 
for  the  defendant,  and  the  plaintiff  appealed. 

It  was  admitted  that  Adam  Schroetter, 
the  father  of  defendant,  was  the  common 
source  of  tltl&  The  plalntifTs  evidence  was 
as  follows:  A  judgment  rendered  in  the  cir- 
cuit court  of  Barry  cotmty,  In  favor  of  one 
Sheets  against  Adam  Schroetter,  September 
4,  1902,  for  $661.34;  execution  on  that  judg- 
ment; levy  and  sale  of  this  land  by  the  sher- 
iff February  12,  1903,  at  which  sale  the 
plaintiff  became  the  purchaser  and  received 
tbe  sherlfTs  deed,  which  was  la  due  form. 
The  evidence  for  defendant  was  a  warranty 
deed  from  Adam  Schroetter  and  wife  to  de- 
fendant, conveying  this  land,  dated  Feb- 
ruary 13,  1894,  duly  acknowledged  and  re- 
corded. The  consideration  mentioned  in  the 
deed  waa  love  and  affection  and  $1,  subject 
to  a  debt  of  $1,000  secured  by  deed  of  trust 
on  80  acres,  of  which  the  40  so  conveyed  was 
one-half,  and  the  assumption  by  defendant 
of  $500  as  the  one-half  of  that  debt  appli- 
cable to  his  40  acres.  Then  defendant  Intro- 
duced oral  evidence  to  the  effect  that  a  fur^ 
ther  consideration  for  this  deed  was  an  agree- 
ment by  himself  and  his  brother  John  on 
the  one  part,  and  his  father  on  the  other, 
that  they  would  take  care  of  their  father 
and  support  him  during  the  rest  of  his  life; 
and  there  was  testimony  tending  to  show 
that  they  were  carrying  out  that  agreement; 
and  that  defendant  had  executed  a  new  mort- 
gage on  the  40  acres,  and  with  proceeds  of 
that  bad  paid  his  share  of  the  original  $1,- 
000  mortgage.  Contra,  the  plaintiff  Intro- 
duced evidence  to  show  that  defendant  and 
his  brother  were  at  the  date  of  the  alleged 
agreement  minors  and  could  not  make  such 
a  contract;  also  that  the  land  was,  when 
taken  in  connection  with  40  acres  on  which 
Adam  Schroetter  resided  and  which  consti- 
tuted his  homestead,  worth  more  than  $1,- 
500,  and  that  the  old  man  was  in  debt. 
There  was  some  other  testimony  as  to  pay- 
ing taxes,  etc.;  but  it  is  unnecessary  to 
mention  it  All  the  oral  evidence  was  In- 
competent. The  title  to  this  40  acres  passed 
to  the  defendant  by  the  deed  from  Adam 
Schroetter  and  wife  in  February,  1894,  more 
than  eight  years  before  the  Sheets  Judgmoit, 


under  which  plaintiff  claims,  was  rendered, 
and  the  record  so  showed. 

Appellant  In  his  brief  refers  to  ."suits  In 
equity,"  and  as  If  this  were  such  a  suit,  and 
argues  that  the  deed  from  father  to  sod 
should  be  set  aside  as  having  been  made  to 
defraud  creditors.  But  this  Is  not  a  suit  in 
equity.  It  is  an  action  at  law.  There  Is 
not  a  trace  of  equity  in  the  pleadings.  The 
defendant's  deed  cannot  be  attacked  collat- 
erally. It  cannot  be  assailed,  except  in  a 
proceeding  in  equity.  We  do  not  mean  to 
imply  that  the  evidence  would  have  Justi- 
fied the  setting  aside  of  this  deed,  even  if  this 
had  been  a  suit  In  equity.  In  the  face  of  the 
defendant's  record  title,  tbe  court  could  have 
rendered  no  other  Judgment  than  It  did. 

The  Judgment  Is  affirmed.    All  concur. 


I/ANTON  et  al.  v.  CHESNET  et  al. 

(Supreme  Court  of  Missouri.  Division  Mo.  2. 
Dec.  10,  loot) 

1.  DismssAL  AND  NoNSTTTF— Rights  or  Db- 
raitDANT— SKT-Orr  and  CounTBBOi.Anc 

Under  Rev.  St  1899, J  632  [Ann.  St  1906. 
p.  654],  giving  a  plaintiff  right  to  dismiss  or 
take  a  nonsuit  any  time  before  final  submission, 
section  797  [Ann.  St  1906,  p.  761],  giving  him 
the  right  to  dismiss  in  vacation  on  rayment  of 
costs,  and  section  4499  [Ann.  St  1906,  p.  2463]. 
providing  that  such  dismissal  shall  not  operate 
to  dismiss  or  discontinue  set-off  or  counterclaim 
which  shall  have  been  filed  in  the  action,  a 
vacation  dismiasal  by  plaintiff,  on  payment  of 
costs,  while  not  affecting  defendant's  right  to 
prosecute  any  set-off  or  connterelaim  pleaded  be- 
fore the  dismissal,  leaves  defendant  no  right  to 
file  an  amended  answer,  or  to  have  the  case  re- 
instated, where  the  answer  merely  attempts  to 
vary  or  put  a  different  construction  on  the  con- 
tract which  the  suit  was  instituted  to  specifical- 
ly enforce;  such  matter  constituting  a  defense 
and  not  a  set-off  or  counterclaim. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dis. 
vol.  17,  Dismissal,  |i  33-36.] 

2.  AppsAii— RxvEBSAi/— DiBUisSAi.  or  Acnon 
— Rights  of  Defendant. 

Defendant,  on  reversal  of  a  judgment  nn- 
der  which  plaintiff  has  obtained  pomession  of 
property,  is  entitled  to  be  restored  to  the  pos- 
session thereof,  notwithstanding  plaintiff's  dis- 
missal of  tbe  action. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
vol.  8,  Appeal  and  Error,  IS  4701-4704.] 

8.  Sake— Revibw— Weight  or  EviDSifaB. 

There  being  nothing  in  the  finding  as  to  the 
rental  value  by  the  court  which  saw  and  heard 
the  witnesses,  that  does  not  indicate  the  utmost 
fnii-ness  and  impartiality,  audi  finding  will  not 
be  disturbed. 

[EM.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  Sf  8912-3924.] 

Appeal  from  Circuit  Court,  Greene  Conn- 
ty;    James  T.  Neville,  Judge. 

Action  by  Robert  Lanyon  and  others 
against  Prank  O.  Ghesney  and  others.  Frinn 
tbe  judgment,  defendants  appeal.    Affirmed. 

George  Hubbert  and  E.  E.  Chesn^,  for 
appellants.  J.  D.  Harris,  E.  O.  Brown,  and 
R.  A.  Mooneyham,  for  respondents. 

BURGESS,  J.  This  case  waa  before  thJa 
court  upon  a  formor  appeal  by  defendants. 
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and  will  be  found  reported  In  186  Ma  540, 
86  S.  W.  568,  where  a  full  and  fair  statement 
of  all  the  facts  of  the  case  upon,  to,  and  In- 
cluding the  flrst  trial,  Is  given  by  Judge  Fox, 
who  wrote  the  opinion  in  the  case.  The 
Judgment  waa  then  reversed,  and  the  cause 
remanded.  The  cause  was  then  pending  In 
the  circuit  court  of  Jasper  county,  but  after 
the  filing  of  the  mandate  of  the  Supreme 
Court  In  the  circuit  court  of  that  county  the 
venue  of  the  cause,  on  the  application  of  de- 
fendants, was  changed  to  Greene  county. 
After  the  transcript  of  the  record  of  the 
cause  was  filed  in  the  office  of  the  clerk  of 
the  circuit  court  of  Greene  county,  plaintiffs, 
in  vacation.  May  5,  1905,  upon  the  payment 
of  all  costs  which  had  accrued  in  the  cause, 
with  the  consent  of  the  cleric  of  said  court, 
dismissed  the  cause,  and  the  clerk  made  a 
minute  on  the  record  to  that  effect  On  May 
17,  1905,  during  the  May  term,  1906,  of  the 
Greene  county  circuit  court,  defendants  filed 
their  motion  to  set  aside  said  order  of  dbh 
mlssal  to  reinstate  the  cause,  and  for  resti- 
tution of  the  premises  and  damages  for  the 
taking  and  detention  thereof,  and  asking 
that  plaintiffs  be  enjoined  from  enforcing 
their  claims  against  said  premises  until  such 
restitution  should  be  made.  Upon  the  pre- 
sentation of  this  motion  the  court  appointed 
a  commissioner  to  take  depositions  therein, 
which  depositions  were  returned  to  and  filed 
in  the  Greene  circuit  court  on  January  8, 
1906.  While  said  motion  was  pending,  on 
June  23,  1906,  defendants  tendered  and  of- 
fered to  file  their  "Joint  and  amended  answer 
and  croBs-bill,"  Plaintiffs  resisted  the  said 
motion  upon  the  ground  that  the  cause  had 
been  disposed  of  by  vacation  dismissal,  and 
that  the  court  bad  no  Jurisdiction  In  the 
premises  as  to  any  feature  of  the  motion. 
After  amendment  of  the  motion  by  the  addi- 
tion of  a  supplemental  claim  for  direct  in- 
juries to  the  mill  by  Mink  pending  the  mo- 
tion, a  final  hearing  was  had  on  March  14, 
1907;  the  coxirt  awarding  restitution  of  the 
possession  of  the  property  in  question  by 
plaintiff  Mink  to  defendants,  with  damages 
in  the  sum  of  $500  and  costs  incident  to  the 
motion,  on  account  of  the  fact  that  Mink 
had  taken  and  held  possession  of  the  prem- 
ises in  question  by  virtue  of  the  erroneous 
and  vacated  decree.  The  motion,  as  to  all 
other  matters  mentioned  therein,  was  over- 
ruled by  the  court,  and  the  Judgment  for 
possession  was  combined  with  an  order  that 
the  writ  of  possession  must  contain  an  ex- 
ecution clause  for  $500  damages,  so  that 
defendants  could  not  sue  out  execution  of 
the  writ  of  possession  without  thereby  waiv- 
ing appeal  from  the  adverse  parts  of  the 
Judgment,  to  all  which  defendants  excepted. 
Mink  continues  in  possession  of  the  Quaker 
Mills  premises  and  property.  From  the  Judg- 
ment of  the  court,  defendants  appeal. 

Counsel  for  the  defendants  present  a  num- 
ber of  propositions  of  law  respecting  errors 
alleged  to  have  been  committed  by  the  trial 


court  prejudicial  to  defendants.  Tbe  flrst  Is 
that  the  vacation  dismissal  of  the  suit  by 
plaintiffs  on  May  5,  1905,  did  not  finally  dis- 
pose of  the  case  or  the  subject  of  the  action, 
nor  cut  off  defendants'  rights  or  remedies 
with  relation  thereto.  Under  tbe  provisions 
of  section  632,  Rev.  Bt  1899  [Ann.  St  1906, 
p.  654],  a  plaintiff  has  tbe  right  to  dismiss 
his  suit  or  take  a  nonsuit  at  any  time  be- 
fore final  submission  to  the  Jury,  or  to  the 
court  sitting  as  a  Jury,  or  to  the  court ;  and 
by  section  797  [Ann.  St  1906,  p.  761]  the 
right  is  conferred  upon  the  plaintiff  in  any 
suit  in  any  court  of  record  to  dismiss  such 
suit  ip  the  vacation  of  the  court,  upon  the 
payment  of  all  costs  that  may  have  accrued. 
By  section  4490  [Ann.  St  1906,  p.  2463]  it 
is  provided  that  such  dismissal  shall  not 
operate  to  dismiss  set-off,  and  "the  dismissal 
or  any  other  discontinuance  of  the  plaintiff's 
action,  in  which  such  set-off  or  counterclaim 
shall  have  been  filed,  shall  not  iterate  to 
dismiss  or  discontinue  such  set-off  or  counter- 
claim." Prior  to  the  revision  of  1889,  when 
secUon  8172,  now  section  4499,  Rev.  St  1890 
[Ann.  St  1906,  p.  2463],  was  added,  it  was 
several  times  in  effect  ruled  by  the  Supreme 
Court  that  when  the  defendant  answered 
and  pleaded  a  set-off  or  counterclaim,  he, 
could  not  if  plaintiff  failed  to  appear  at  tbe 
trial  or  take  a  nonsuit,  take  a  verdict  and 
Judgment  against  him  for  tbe  amount  of  bis 
set-off  and  counterclaim.  Nordmanser  v. 
Hitchcock,  40  Mo.  178 ;  Fink  et  al.  v.  Bruihl, 
47  Mo.  178;  Martin  y.  McLean,  49  Mo.  361. 
But,  In  order  to  remedy  this  seeming  injus- 
tice to  defendants  who  had  and  pleaded  set- 
offs and  counterclaims  In  their  answers  to 
actions  against  them,  said  section  4499  was 
added,  and  since  that  time  tbe  dismissal  or 
nonsuit  of  plaintiffs  no  longer  carries  with 
it  the  set-off  or  counterclaim  of  a  defendant 
but  such  Is  proceeded  with  as  an  independent 
suit  instituted  by  the  defendant  The  conse- 
quence Is  that  the  cases  above  referred  to 
are  no  longer  the  law  in  cases  where  the  de- 
fendant files  a  set-off  or  counterclaim.  Pul- 
lls  y.  Pullis,  157  Mo.  665,  57  S.  W.  1006. 
This  same  question  was  before  the  St  Louis 
Court  of  Appeals  in  the  case  of  Atkinson 
V.  Carter,  101  Mo.  App.  477,  74  a  W.  502. 
The  court  said:  "The  general  rule  in  respect 
to  a  plaintiff's  right  to  dismiss  before  final 
submission  Is  that,  where  the  answer  sets 
vp  new  matter  demanding  affirmative  relief 
for  which  the  defendant  might  maintain  a 
separate  action  against  the  plaintiff,  the  de- 
fendant, as  to  such  new  matter,  is  deemed  a 
plaintiff,  and  cannot  thereafter  be  deprived  - 
of  his  right  to  a  trial  of  his  cause  by  a 
voluntary  dismissal  or  nonsuit  by  tbe  plain- 
tiff. 6  Bncy.  PI.  &  Pr.  p.  848,  and  cases 
cited  in  the  notes.  But  this  rule  has  never 
obtained  in  this  state.  On  the  contrary,  the 
Supreme  Court  except  in  special  proceed- 
ings, has  construed  the  right  of  a  plaintiff 
to  dismiss  or  take  a  nonsuit  under  section 
632,  supra,   before  final   aubmlasion,   to   b* 
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absolute  and  tmconditlona].  Wttb  this  con- 
struction before  It,  tlie  Legislature  in  1888 
enacted  section  8172,  supra.  Tills  section 
does  not  Interfere  with  or  in  the  least 
abridge  a  plaintiff's  right  to  dismiss  a  suit 
or  take  a  nonsuit  before  final  submission,  but 
It  Insures  to  a  defendant  who  has  filed  a 
counterclaim  a  new  right ;  that  Is,  It  retains 
the  counterclaim  or  set-off  in  court  after  the 
dismissal  of  plalntifTs  cause  of  action,  and 
authorizes  a  trial  and  Judgment  thereon.  It 
does  not  modify  or  qualify  section  632,  supra, 
in  the  least,  and  it  is  apparent  that  the  Leg- 
islature did  not  Intend,  by  section  8172, 
supra,  to  abridge  plaintiff's  right  to  dismiss 
a  suit  or  take  a  nonsuit  as  that  right  had 
been  theretofore  defined  by  the  Supreme 
Court;  and  we  think  the  rule  prevails  in  this 
state  that  In  all  ordinary  actions  at  law  or 
in  equity  the  plaintiff  has  the  rl^ht  before 
final  submission  to  dismiss  his  suit  or  take 
a  i)onsult.  Irrespective  of  the  fact  that  mat- 
ters are  pleaded  In  the  answer  which  wotdd 
entitle  the  defendant  to  aflSrmatlve  relief, 
and  for  which  he  might  maintain  a  separate 
action  against  the  plaintiff." 

The  dismissal  of  the  suit  did  not  affect  de- 
fendants' right  to  prosecute  any  set-off  or 
counterclaim  they  might  have  pleaded  in 
their  answer  before  the  dismissal  of  the  suit 
A  critical  examination  of  the  answer,  how- 
ever, satisfies  us  that  no  set-off  or  counter- 
claim Is  pleaded  therein.  It  does  not  deny 
the  execution  of  the  contract,  but  avers  that 
the  contract  Is  not  set  out  In  the  petition, 
but  a  different  contract;  or,  more  strictly 
speaking,  the  averments  of  the  answer  mere- 
ly attempted  to  vary  the  terms  of  or  put  a 
different  construction  on  the  contract  which 
the  suit  was  Instituted  to  specifically  en- 
force. Matter  which  is  merely  pleaded  as  a 
defense,  or  which  shows  that  plaintiff  never 
had  a  cause  of  action,  cannot  be  said  to  be 
either  a  set-off  or  counterclaim.  Jones  v. 
Moore  et  al.,  42  Mo.  413.  With  relation  to 
the  nature  of  the  defense  sought  to  be  set  up 
by  this  answer,  Judge  Fox,  on  the  former  ap- 
peal, said:  "We  express  no  opinion  upon  the 
allegations  of  the  answer  as  to  the  false 
and  fraudulent  representations,  for  the  rea- 
son that  the  defendant  has  Indicated  no  pur- 
pose In  making  them.  It  was  ndt  tor  the 
purpose  of  reducing  the  amount  of  the  pur- 
chase money  by  damages  sustained;  for  no 
amount  of  damages  are  claimed,  and  no  such 
relief  Is  sought.  It  cannot  be  for  the  pur- 
pose of  disaffirming  or  rescinding  the  con- 
tract, for  to  do  that  the  possession  of  the 
premises  must  be  restored  or  an  offer  made 
to  do  so."  It  follows  that  the  court  did  not 
err  in  refusing  to  set  aside  the  dismissal  and 
reinstate  the  cause,  nor  In  refusing  to  per- 
mit defendants  to  file  their  joint  and  amend- 
ed answer  after  the  suit  had  been  dismissed, 
for  there  was  no  petition  pending  to  answer. 
We  entertain  no  doubt  as  to  the  right  of  de- 
fendants to  have  restored  to  them,  as  against 
the  other  parties  to  this  action,  any  proper- 


ty or  property  rights  of  which  they  were  de- 
prived and  which  plaintiffs  acquired  under 
the  first  Judgment,  whether  by  execution  or 
otherwise,  and  that  such  right  will  not  in 
any  way  be  affected  by  plaintiffs'  dismissal 
of  their  suit  after  obtaining  possession  of 
such  property.  Gott  v.  Powell,  41  Mo.  410; 
Vogler  y.  Montgomery,  64  Mo.  677;  Jones  v. 
Hart,  60  Mo.  362;  Ck>lbum  t.  Tantis,  176  Mo. 
670,  75  S.  W.  653;  Ming  v.  Suggett,  34  Mo. 
364,  86  Am.  Dec.  112.  And  this,  too,  without 
regard  to  the  merits  of  the  original  cause  of 
action  or  grounds  of  defense. 

Plaintiffs  contend,  however,  that  Mliik  did 
not  obtain  possession  of  the  property  by  vir- 
tue of  the  reversed  Judgment,  but  under  the 
deed  from  Lanyon  to  Mink  dated  July  26, 
1901,  and  that,  therefore,  the  defendants  art* 
not  entitled  to  restitution.  But  both  the  evi- 
dence and  the  finding  of  the  court  are  to 
the  contrary.  The  court  in  its  findings  ex- 
pressly says  "that  plaintiff  Mink  did  enter 
upon  and  Into  the  premises  In  question  and 
possess  and  hold  the  same  by  reason  of  the 
reversed  and  vacated  decree  of  the  circuit 
court  herein,  as  entered  In  Jasper  county, 
and  that  he  has  continued  to  occupy  and  pos- 
sess the  same,  as  yet  he  does,  by  reason  there- 
of, and  that  the  reasonable  and  just  rental 
value  of  the  said  premises  during  such  pos- 
session, which  was  lost  to  defendants  by  rea- 
son of  said  vacated  decree,  is  to  the  present 
date  $500."  Besides,  under  the  facts  dis- 
closed by  this  record.  Mink  Is  In  no  position 
to  say  that  he  did  not  acquire  possession  of 
the  premises  In  question  through  and  under 
the  erroneous  and  vacated  Judgment 

The  vital  question  in  the  case  at  bar  Is  as 
to  what  matters  should  have  been  Included 
In  the  order  and  judgment  of  restitution  from 
which  this  appeal  Is  prosecuted.  Notwith- 
standing the  court  ordered  restitution  of  the 
land  In  question  to  defendants  and  allowecl 
them  damages  In  the  sum  of  |500  for  the  loss 
of  said  premises  during  the  possession  and 
occupancy  thereof  by  plaintiff  Mink  under 
said  decree  and  deed,  as  well  as  costs  incur- 
red In  the  matter  of  the  motion  and  assess- 
ment of  rent  values  and  damages,  and  order- 
ed that  "in  execution  of  the  foregoing  Judg- 
ment there  be  Issued  out  of  this  court  and 
by  Its  clerk  a  writ  of  restitution  addressed 
to  the  sheriff  of  Jasper  county.  In  due  form, 
and  commanding  the  said  plaintiff  Mink 
yield,  and  that  the  defendants  be  given,  pos- 
session of  the  said  premises  peaceably  and 
fully  and  without  delay,  and  that  there  be 
inserted  in  said  writ  a  general  execution 
clause  for  the  levy  of  the  damages  and  the 
costs  hereby  adjudged  against  the  property 
and  effects  of  the  said  plaintiff  Mink,"  the 
defendants  Insist  that  this  court  should  place 
them  in  immediate  possession  if  the  property 
In  question  and  specifically  adjudge  the  plain- 
tiff Mink  to  pay  to  defendants  the  full  and 
fair  rental  value  of  the  premises,  and  ask 
that  this  court  proceed  to  ascertain  the  same. 
The  court  below  did  not  refuse  to  restore  to 
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defendanta  the  possession  of  all  the  proper- 
ty of  whlcb  they  had  been  deprlyed  through 
the  vacated  decree,  but  defendants  claim  that 
the  court  did  not  adjudge  and  order  that 
plaintiff  Mink  pay  to  defendants  the  full 
and  fair  rental  valne  of  the  premises.  This 
was,  it  seems  to  us,  a  matter  peculiarly  with- 
in the  province  of  the  trial  court,  who  saw 
the  witnesses  on  the  stand  and  heard  them 
testify.  That  court  was  in  a  much  better  po- 
sition to  pass  upon  the  weight  of  the  testl- 
mMiy  relative  to  the  rental  valne  than  we 
are,  and  there  is  nothing  in  the  court's  find- 
ing that  does  not  indicate  the  utmost  fair- 
ness and  Impartiality.  We  must,  therefore, 
decline  to  interfere  with  the  finding  and  Judg- 
ment 
The  Judgment  is  affirmed.    All  concur. 


HACH  V.  ST.  LOmS,  I.  M.  ft  S.  BY.  CO. 

<Sapreme  Coort  of  Mlanuri.   Division  No.  1. 
Nov.  27.  1907.) 

1.  TaiAii— DEMtnuuEB  to  Evideuck— BmoT. 

A  demurrer  to  the  evidence  admits,  as  true, 
every  fact  and  legitimate  inference  which  the 
jury  might  draw  from  the  evidence. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  46,  Trial,  {{  352-356.] 

2.  Mabteb  and  Sebvart— Dkath  ov  Skbvant 
— &aiui0ad8  — nlouoeiiok— qubsnor   tor 

JUBT. 

In  an  action  for  death  of  a  railroad  engineer 
by  the  derailment  and  overturning  of  his  engine 
owing  to  a  broken  rail,  evidence  held  to  require 
■nbnuBlon  to  the  jury  of  the  question  of  de- 
fendant's negligence  in  permitting  the  track  to 
become  defective  at  the  jwint  where  the  accident 
occurred. 

&  Affeai.  — Rbtibw— Habmubw  Bbbob— Ad- 
mission or  Evidence. 

Where,  in  an  action  for  the  death  of  a 
railroad  engineer  caused  by  the  derailment  of  his 
engine,  the  real  issue  was  whether  the  road  at 
the  point  in  question  was  in  a  reasonably  safe 
condition,  and  the  Jury  fonnd  that  it  was  not, 
defendant  was  not  prejudiced  by  the  admission 
of  evidence  that  defendant  did  not  furnish  a  suf- 
ficient force  of  men  nor  sufficient  materials  to 
keep  the  road  in  a  proper  and  safe  condition, 
the  reason  why  the  road  was  not  in  a  nfe  con- 
dition being  immaterial. 

4.  Sake. 

Where  there  was  no  intimation  that  evi- 
dence that  defendant  did  not  furnish  sufficient 
men  and  materials  to  keep  its  road  in  a  rea- 
aonably  safe  ccmdition  was  offered  to  influence 
the  jurors  and  increase  the  verdict,  and  such 
objection  was  not  raised  at  the  trial,  defendant 
eonld  not  object  on  appeal  that  the  evidence, 
which  was  otherwise  hannless,  might  have  been 
prejudicial  for  that  reason. 

SEQd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  2,  Appeal  and  Error,  (  1258.] 

5,  llASIXB  AND   SKRTANT— INJUBIEB    TO    SEBV- 
▲NT8— ASStrUFTION  OP  RiSKB— PbKSUKPTTON 

or  PBBroBitANCE  or  Ddtt. 

A  railroad  company  owes  a  duty  to  its  em- 
ployes to  use  ordinary  care  to  keep  its  track 
and  ixiadbed  in  a  reasonably  safe  condition  for 
the  passage  of  trains,  and' the  employes,  in  the 
absence  of  evidence  to  the  contrary,  are  entitled 
to  presume  in  the  performance  ot  their  work 
that  the  duty  has  been  properly  discharged,  and 
therefore  do  not  assume  risks  of  injury  resulting 
from  the  master's  omissian  or  neglect  of  such 
duty. 


6.  Sake— Instbuctions. 

An  instruction  that  if  deceased  was  killed 
while  in  the  discharge  of  his  duty  as  defendant's 
locomotive  engineer  by  the  overturning  of  his 
engine,  caused  by  the  breaking  of  a  rail,  and 
defendant  failed  to  use  ordinary  care  to  keep  its 
roadbed  and  track  in  a  reasonably  safe  condi- 
tion, and  at  the  time  and  place  of  the  accident 
the  road  was  out  of  repair  and  unsafe,  becaustr 
of  the  unsound  ties  unaer  the  rail  which  broke, 
which  tacts  could  have  been  ascertained  by  th? 
exercise  of  ordinary  care,  etc.,  and  the  breaking 
of  the  rail  and  derailment  of  the  engine  werr 
due  to  such  condition  of  the  road  and  unsounV. 
ties,  plaintiff  was  entitled  to  recover,  was  prope/ 

7.  Death— Action  fob  OAtysiNo— Damaoes. 

In  an  action  for  death  of  plaintiff's  husband, 
she  was  entitled  to  recover  such  sum  as  would 
Justly  and  fairly  compensate  her  for  the  neces- 
sary Injury  resulting  from  such  death,  consider- 
ing decedent's  age,  health,  and  earning  capacity, 
not  exceeding  $5,000. 

fB!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16v  Death,  |i  120-122.] 

Appeal  from  Circuit  Court,  Butler  County : 
3.  C.  Sbeppard,  Judge. 

Action  by  Ida  Hacb  against  the  St  Louis, 
Iron  Mountain  ft  Southern  Railway  Company. 
From  a  judgtnent  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

See  93  8.  W.  825. 

The  plaintiff  Instituted  this  suit  in  the  cir- 
cuit court  of  Butler  county  to  recover  the 
sum  of  $5,000  damages  for  the  death  of  her 
husband,  caused  by  the  alleged  negligence  of 
the  defendant  "In  permitting  the  roadbed  of 
its  railroad  to  be  in  an  unsafe  and  dangerous 
condition,  and  in  failing  to  replace  the  de- 
cayed and  rotten  ties  up(»>  which  the  broken 
rail  rested  by  sound  and  sufficient  ties,  and 
liaylng  the  same  properly  ballasted,"  and  that 
in  consequence  thereof,  while  her  husband, 
an  engineer  In  the  employ  of  defendant  '^tta 
running  his  engine  and  train  of  cars  over 
said  defective  place  on  said  road.  It  was  de- 
railed and  turned  over,  and.be  was  caught 
underneath  thereof  and  crushed  and  scalded 
to  death  by  the  escaping  steam.  The  answer 
was  a  general  denial,  and  a  plea  of  assumed 
risks.  There  was  a  trial  before  the  court  and 
Jury,  and  a  verdict  and  Judgment  for  plaintifT 
for  the  sum  of  $5,000,  and  defendant  has  duly 
appealed  the  cause  to  this  court. 

The  facts  are  practically  undisputed,  and 
are  substantlaliy  as  follows:  The  plaintiff 
and  deceased  were  husband  and  wife  at  the 
time  of  bis  injury  and  death,  and  he  was  an 
engineer,  in  the  employment  of  defendant 
The  accident  occurred  on  a  branch  line  of  de- 
fendant's road,  running  from  Cairo,  111.,  to 
Poplar  Bluff,  Mo.,  about  one  mile  west  of 
Slkeston.  The  train  was  running  west  with 
deceased  in  charge  of  the  engine,  and  when 
it  reached  the  point  above  indicated  the  en- 
gine and  some  10  or  12  of  the  cars  were  de- 
railed, and  the  engine  turned  over  and  caught 
and  crushed  deceased,  and  before  he  could 
be  released  he  was  scalded  to  death  by  es- 
caping steam.  All  the  evidence  shows  that  at 
the  point  of  the  accident  and  Immediately 
thereafter,  It  was  discovered  from  2  to  6  feet 
of  the  east  end  of  a  rail  was  ))roken  off,  and 
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tbat  from  2  to  20  ties  were  rotten,  some  oC 
them  very  badly,  and  sereral  of  them  were 
broken  In  two,  and  tbat  one  tie  rested  nnder 
the  east  end  of  tbe  broken  rail  and  tbat  it 
was  rery  rotten,  so  much  so  that  It  had  been 
crushed  by  the  weight  of  the  engine  and  cars, 
and  had  left  a  depression  where  It  should 
have  been.  The  evidence  also  showed  that  at 
the  point  of  the  break  in  the  rail  it  rested 
upon  and  was  spiked  to  a  sound  tie,  and  that 
tbe  break  was  slantingly  from  the  top  of  the 
rail  downward.  There  was  also  evidence 
tending  to  show  that  the  roadbed  was  not 
properly  ballasted,  that  is,  tbere  was  too 
much  earth  and  sand  In  the  center  of  the  bed 
and  not  enough  at  each  edge  thereof,  whlcb 
prevented  the  ends  of  the  ties  from  resting 
on  the  ground.  We  will  permit  three  a<f  de- 
fendant's employes  to  describe  the  accident 
In  their  own  language,  which  is  as  follows : 
C.  C.  Hardy,  who  had  been  a  railroad  man 
for  24  years,  a  conductor  for  tbe  defendant 
company  6  years,  and  in  its  employ  for  16 
years,  testified:  "Q.  I  will  ask  you  If  yon 
made  an  examination  then  to  see  what  caus- 
ed the  wreck,  and.  If  so,  I  will  get  you  to 
state  what  you  found  and  what  you  did?  A. 
Yea,  sir;  I  made  an  examination,  looked  to 
see  what  caused  tbe  wreck  and  how  it  occur- 
red, and,  in  my  opinion — .  Q,  What  did  you 
see  tbere?  A.  I  saw  tbat  there  were  broken 
and  rotten  ties  there  and  a  broken  rail.  Q. 
A  broken  rail?  A.  Tes,  sir;  a  broken  rail. 
Q.  Describe  to  the  Jnry  this  broken  rail  you 
saw.  A.  Weil,  from  Indications,  that  rail  bad 
been  broken  by'a  train  west-bound,  as  tbe  ball 
of  the  rail  was  battered  and  torn  as  though 
the  flange  of  tbe  engine  wheel  bad  cut  down 
through  the  rail.  It  looked  like  tbe  flange  of 
the  engine  wheel  bad  cut  down  in  tbere  and 
thrown  the  engine  over.  ■  Q.  What  is  the  ball 
of  the  rail?  A.  It  is  .the  top.  Q.  What  do 
you  call  the  bottom  of  the  rail?  A.  It  is  tbe 
base.  Q.  And  what  do  yon  call  the  space  be- 
tween tbe  bottom  and  top?  A.  The  web.  Q. 
How  much  of  the  rail  was  broken  off?  A. 
About  6  or  7  feet  Q.  You  saw  that  rail  bro- 
ken? I  mean,  what  was  the  character  of  tbe 
break,  describe  it  to  tbe  Jury?  A.  Well,  it 
was  not  a  square  break  of  the  rail.  Tbe  rail 
was  cut  under ;  a  Jagged  break.  Q.  What  in- 
dications, if  any,  did  you  see  on  tbe  long  part 
of  the  rail?  A.  The  web  of  the  rail  was  cut 
as  though  it  had  been  done  by  tbe  flange  of 
an  engine  or  car  running  down  tt  Q.  Did 
you  notice  anything  else  besides  that  cut?  A. 
Not  on  the  web  of  the  rail.  Q.  Notice  any- 
thing on  the  ball  of  tbe  rail?  A.  Yes,  sir; 
the  ball  of  tbf  rail  was  battered.  Q.  Which 
end  of  it  was  battered?  A.  The  east  end  of 
the  rail.  Q.  At  what  part  of  the  ball?  A. 
Top.  Q.  Top?  A.  Yes,  sir;  top.  Q.  Did  you 
fit  the  two  pieces  of  rail  together?  A.  Mr. 
Mulkey,  roadmaster,  Mr.  Garner,  the  bridge 
foreman,  and  myself  did.  Q.  Was  tbere  any 
indication  of  tbe  short  piece  of  rail  being  bat- 
tered? A.  No,  sir;  tbere  was  none.  Q.  If  I 
understand  you  correctly,  the  batter  was  on 


tbe  top  of  the  east  end  of  the  broken  lon^ 
part?  A.  On  the  long  part ;  yes,  sir.  Q.  By 
what,  In  your  opinion,  was  that  end  battered? 
A.  My  opinion  Is  that  It  was  battered  by  tbe 
wheels  of  tbe  engine  or  cars  striking  it  of  a 
west-bound  train.  It  could  not  have  been 
done  by  an  east-bound  train,  because  the  short 
part  would  have  been  battered,  instead  of  the 
long.  Q.  Now,  Mr.  Hardy,  I  will  get  yon  tc 
state  If  you  noticed  the  ties  there?  A.  The 
ties  Immediately  where  the  wreck  occurred 
were  all  broken  and  torn  up.  Q.  Did  yon  no- 
tice the  condition  of  the  tie  at  the  place 
where  this  broken  rail  had  been  connected  to 
the  rail  Immediately  east  of  it?  A.  That  was 
a  rotten  tie.  Q.  Did  you  notice  the  fish  plates? 
A.  Yes,  sir ;  they  were  broken.  Q.  Attached 
to  the  short  piece,  were  they?  A.  Broken 
parts  of  them  were.  Q.  I  will  get  yon  to  state 
what,  in  your  opinion,  caused  that  rail  to 
break?  A.  Well,  there  was  a  weak  spot  there. 
The  Joint  tie  and  tbe  flsb  plates,  or  angle 
bars,  being  broken,  allowed  the  engine  to  go 
down  and  break  the  rail.  Q.  Was  that  rot- 
ten tie  still  there  under  the  east  end  of  tbe 
rail?  A.  The  rotten  tie  was  there.  The  road- 
master  showed  It  to  me." 

Cross-examination:  "Q.  Thai,  in  yoar 
opinion,  tbe  weight  of  the  west-bound  engine 
striking  that  rail  caused  the  rail  to  break? 
A.  Yes,  sir.  Q.  You  said  It  was  a  west-bound 
engine,  and  in  your  opinion  the  rail  was  not 
broken  till  that  west-bound  engine  struck 
It  A.  That  is  my  opinion.  Q.  You  know, 
don't  you,  that  a  train  passed  over  that  same 
piece  of  track  about  10  or  16  minutes  before 
No.  79?  A.  I  guess  they  met  at  Bikeston, 
tbat  is  their  meeting  place.  Q.  This  raU  that 
was  there  was  a  standard  steel  rail,  was  it, 
that  is,  it  was  a  medium  weight  steel  rail? 
A.  Yes,  sir.  Q.  What  is  tbat,  a  60-pound 
rail  or  76-pound?  A.  I  think  it  ie  about  a 
66-pound  rail.  Q.  And  on  that  rail  freight 
trains  were  running  every  day?  A.  Yes.  sir. 
Q.  And  over  that  piece  of  track  freight  trains 
were  nmnlng  every  day?  A.  Yes,  air.  Q. 
How  many  passenger  trains?  A.  A  dally 
passenger  train  every  day." 

George  Beard,  conductor  of  the  wrecked 
train,  testified:  "Q.  How  soon  after  the 
wreck  did  you  go  to  the  place  of  tbe  wreck? 
A.  I  was  on  the  rear  end  of  the  train.  It 
was  some  four  or  five  minutes  before  I  got 
there;  not  later  than  that  Q.  Did  yon  see 
any  broken  rails  there?  A.  Yes,  sir.  Q.  Tell 
the  Jury  what  you  saw  In  the  way  of  a  bro- 
ken rail?  A.  Well,  there  were  some  six  or 
seven  feet  of  the  west  rail  broken  off,  whlcb 
Joined  the  east  rail,  after  the  wreck  occur- 
red. Q.  Which  rail  was  broken,  on  which 
side?  A.  On  the  north  8ld&  Q.  What  klnC 
of  break  was  that  in  the  rail?  A.  Well,  It 
was  not  exactly  a  square  break.  It  was  a 
little  bit  under  from  the  ball;  down  to  the 
bottom  of  tbe  rail.  Q.  The  break  was  a  lit- 
tle bit  slanting,  was  it?  A.  Yes.  sir.  Q. 
Where  was  the  long  part  of  the  rail  at  the 
time  you  saw  It?  A.  It  was.  lying  jLost  In 
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front  of  the  otber  part  of  the  rail,  turned  on 
Its  sld&  Q.  Turned  on  the  side?  A.  Tes,  sir. 
Q.  Did  yon  notice  the  ties  there?  A.  A  little 
bit ;  yes,  sir.  Q.  Tell  the  Jury  what  you  saw 
about  the  ties  at  that  place.  A.  I  noticed 
there  was  some  good  ties  and  some  bad  ones. 
I  noticed  one  bad  one  In  particular.  Q. 
Where  was  that  bad  one  that  you  noticed  In 
particular?  A.  It  was  placed  under  the  joint 
of  the  rails  where  they  come  together.  Q. 
Cnder  which  rail?  A.  The  north  rail.  Q. 
The  one  that  broke?  A.  It  was  under  the 
Joint  where  the  two  rails  connect  Q.  What 
was  the  matter  with  the  tie?  A.  I  don't 
know.  It  was  decayed.  Q.  I  will  ask  you 
to  state,  Mr.  Beard,  what,  in  your  opinion 
as  a  railroad  man,  caused  that  rail  to  break? 
A.  I  cannot  possibly  explain  that  You  can 
give  an  Idea;  but  you  cannot  say  what 
caused  it  to  break.  Q.  I  am  asking  you  for 
an  opinion  as  an  experienced  railroad  man? 
A.  I  think  the  pressure  of  the  engine  broke 
the  rail,  there  not  being  sufficient  ties  under 
It  to  hold  it  up,  and  it  being  at  a  Joint  where  ' 
there  is  an  extension  between  the  two  rails. 
When  it  hit  that,  it  broke  the  end  of  the  rail 
off.  Q.  What  do  you  mean  by  the  quarter 
in  the  rail?  A.  A  quarter  Is  something  like 
4  or  5  feet  from  the  Joint  Q.  Did  you  no- 
tice this  rail?  Whether  the  quarter  was 
BtUI  fastened  to  any  other  tie  or  not?  A. 
Tes,  sir;  it  was.  Q.  Now,  explain  to  tbe 
jury,  if  you  can,  how  that  break  was  made. 
In  your  opinion.  A.  Well,  there  was  some 
sound  ties  in  the  quarter.  Some  three,  four, 
or  Ave  feet  from  the  Joint  there  was  a  sound 
tie  there.  Tlie  rail  was  spiked  to  a  sound 
tie,  and  the  bad  tie  was  under  the  Joint,  and 
my  opinion  Is  that  an  engine,  either  this  en- 
gine or  some  otber  one  that  used  this  track, 
possibly  broke  the  tie  and  caused  the  Joint 
to  have  play  to  go  down,  and  the  weight  be- 
ing in  the  quarter,  that  broke  off  the  rail. 
Q.  The  giving  way  of  the  place  under  tite 
Joint  and  the  rail  I>elng  fastened  to  a  sound 
tie  caused  It  to  break,  is  that  correct?  A. 
In  my  opinion,  yes,  sir.  Q.  What  caused  the 
engine  to  leave  the  track?  A.  I  cannot  say 
that  The  rolling  stock  or  machinery — we 
cannot  tell  when  that  will  leave  the  track. 
Q.  I  know,  but  I  am  asking  you  your  opin- 
ion. From  the  condition  of  things  yon  found 
there,  what  caused  the  engine  to  leave  the 
track?  A.  A  broken  rail.  Q.  At  what  rate 
of  f^peed  was  your  train  going?  A.  I  Judge 
about  12  or  15  miles  per  hour." 

Qross-ezamlnatlon:  "Q.  The  part  of  the 
rail  tliat  was  broken,  Mr.  Beard,  was  some 
6  or  8  feet  west  of  the  joint  was  It  not? 
A.  Yes,  sir.  Q.  And  the  place  where  the 
Joint  of  that  rail  connected  with  the  rail  east 
of  it  was  still  connected  with  the  angle  bars, 
was  it  not?  A.  Yes,  sir.  Q.  That  is,  they 
were  together?  A.  Yes,  sir.  Q.  Now,  the 
bad  tie  you  speak  of  was  not  at  the  place 
where  the  rail  broke?  A.  No,  sir;  It  was 
not  Q.  There  was  a  good  tie  there?  A. 
Ves,  sir;  a  food  tie.    Q.  And  the  place  where 


you  say  there  was  a  bad  tie,  or  defective 
tie,  was  over  there  further  east,  under  that 
Joint?  A.  Yes,  sir.  Q.  And  at  that  place 
the  angle  bars  connected  the  two  rails?  A. 
Yes,  sir;  th^  were  still  connected.  Q.  So 
that  the  break  did  not  occur  at  that  point 
that  is,  the  rail  was  not  broken  there?  A. 
No,  sir;  not  at  the  Joint  Q.  But  some  6 
feet  or  more  west  of  that?  A.  Yea,  sir;  west- 
of  that  Q.  Then  there  was  still  a  portion 
of  rail  west  of  where  the  break  was,  was 
there  not?  A.  Yes,  sir.  Q.  To  refresh  your 
memory,  Mr.  Beard,  I  call  your  attention  to 
a  part  of  your  testimony  given  in  the  former 
trial.  I  call  your  attention  to  this  question 
to  yon  and  this  answer  given  by  you:  *Q. 
Then  you  have  been  working  on  the  railroad 
for  22  years?  A.  Yes,  sir.  Q.  Tell  the  Jury 
whether  or  not.  In  your  Judgment  the  rail- 
way roadbed  at  the  place  of  this  wreck  was 
in  a  reasonably  safe  condition?  A.  Yes,  sir ; 
I  think  so.'  That  question  was  asked  and 
answered  by  you?  A.  Yes,  sir.  Q.  That  was 
your  Judgment  at  that  time?  A.  Yes,  sir. 
Q.  You  were  running  a  train  over  that  road 
every  day?   A.  Yes,  sir;  every  day." 

Redirect  examination:  "Q.  What  is  the 
roadbed,  Mr.  Beard?  A.  The  roadbed  is  the 
part  of  the  road  that  we  call  'ballast,'  made 
of  cinders,  gravel,  sand,  and  such  as  that. 
Q.  In  the  term  'roadbed'  you  do  not  include 
ties  and  rails,  do  you?  A.  No,  sir;  not  in 
the  roadbed." 

El.  E.  Arthur,  defjendanf 8  section  foreman 
In  charge  of  the  section  on  which  the  accident 
occurred,  testified  as  follows:  That  he  had 
been  section  foreman  for  defendant  for  4 
years;  that  his  section  was  87,  and  was  8 
miles  In  length,  and  extended  4  miles  each 
way  from  Slkeston ;  that  he  noticed  one  bro- 
ken rail  at  the  wreck  on  north  side  of  road ; 
and  that  the  engine  was  on  the  north  side  al- 
so. "Q.  Now,  you  may  tell  the  Jury  how  tliat 
rail  was  broken,  I  mean,  describe  bow  it 
looked?  A.  It  was  broken  about  something 
like  6  feet  off  of  the  east  end.  The  short 
piece  was  still  fastened  by  the  angle  bars  to 
the  good  rail.  The  other  piece  was  lying  on 
its  side.  Q.  The  long  piece?  A.  The  long 
piece  was  turned  on  Its  side.  Q.  What  do 
yon  call  the  top  of  the  rail?  A.  Ball.  Q.  The 
bottom  of  the  rail?  A.  Base.  Q.  And  the 
part  between  the  two?  A.  Stem  or  web.  Q. 
Well,  now  this  long  piece  was  lying  on  its 
side,  did  you  notice  any  marks  on  the  web 
of  the  long  piece?  A.  I  noticed  a  mark  the 
full  length  of  the  long  piece.  Q.  What  kind 
of  a  mark?  A.  Looked  like  it  might  have 
been  made  with  the  flange  of  a  wheel.  Q. 
Did  you  examine  the  long  piece  of  rail?  A. 
Yes,  sir.  Q.  Yon  may  tell  the  Jury  what  kind 
of  a  break  it  was  in  that  rail?  A.  Well,  it 
was  not  exactly  a  square  break.  It  was  some- 
thing of  an  angling  shape.  Q.  Was  It  broken 
In  a  slanting  direction  like  that?  rwitness 
shown  tracing  on  paper.]  A.  Something  like 
that ;  hardly  so  much  of  a  slant  Q.  Now,  if 
yon  noticed  the  ball  of  the  long  piece  of  the 
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rail,  I  will  ask  yon  to  state  what  yon  saw  oa 
tbat.  If  uuy thing — any  marks?  A.  I  did  not 
notice  anytbUig  except  that  the  end  was  bat- 
tered. Q.  Tell  the  jury  where  the  end  was 
tMtttered?  A.  Right  on  top  of  the  ball  of  the 
rail.  Q.  Where  was  that  battered  part  wltb 
reference  to  the  break?  A.  I  do  not  under- 
stand yon.  Q.  Well,  if  this  pencil  is  the  ball 
of  the  rail,  and  the  break  is  here  [indicating] 
where  was  the  battered  part?  A.  Right  at 
the  top — ^rlght  at  the  end  of  the  long  piece. 
Q.  Where  the  break  had  occurred?  A.  Right 
at  the  break.  Q.  I  will  ask  you  to  state  to 
the  Jnry  by  what  that  battered  condition  of 
the  ball  of  the  rati  was  produced,  if  you 
know?  A.  Well,  I  do  not  know,  but  I  think 
it  was  caused  by  the  train  going  west  bat- 
tering the  end  of  the  rail.  Q.  How  long  have 
yoo  been  a  railroad  man?  A.  About  17  years, 
since  I  first  began.  Q.  Seventeen  years?  A. 
Tea,  sir.  Q.  Have  you  t)een  continuously  in 
the  employ  of  the  Iron  Mountain?  A.  No, 
sir.  Q.  Bnt  for  the  last  4  years  you  have 
been  in  the  employ  of  the  Iron  Mountain?  A. 
Yes,  sir.  Q.  I  will  get  you,  Mr.  Arthur,  to 
describe  to  Que  jury  the  condition  of  the  short 
piece  of  the  rail,  which  you  said  was  about 
6  feet  long,  did  you  not?  A.  Yes,  sir.  Q. 
Tell  them  where  that  was  lying,  and  what  ap-' 
pearance  that  presented?  A.  The  short  piece 
of  the  rail  was  setting  workway  on  Its  base; 
still  fastened  by  the  angle  bars.  The  angle 
bars  were  broken  in  two.  Q.  What  do  you 
mean  by  workway?  A.  Betting  upon  Its  base. 
Q.  Still  fastened  to  the  angle  bars?  A.  Yes, 
sir.  Q.  Were  the  angle  bars  fastened  to  any- 
thing else?  A.  Fastened  to  the  good  rail  east 
of  tbat  Q.  What  are  the  angle  bars?  A. 
The  angle  bars  are  the  fasteners  that  fasten 
the  rails  together.  Q.  How  are  they  put  on? 
A.  With  bolts.  Q.  What  are  they;  describe 
them  to  the  jury?  A.  I  do  not  know  wheth- 
er I  can  exactly;  two  pieces  of  iron  with 
holes  through  them,  and  we  use  bolts  to  fas- 
ten the  rails  together.  Q.  One  on  each  side 
of  the  rail  where  they  join,  and  bolts  fasten 
through  them?  A.  Yes,  sir.  Q.  Those  are 
what  you  call  angle  bars?  A.  Yes,  sir.  Q. 
This  short  piece  of  the  rail  was  still  fastened 
to  the  rail  east  of  the  broken  one?  A.  Yes, 
sir.  Q.  Were  the  angle  bars  broken?  A.  Yes, 
sir.  Q.  I  will  ask  yon  to  state  what,  in  your 
opinion,  from  wliat  you  saw  there,  caused 
the  breaking  of  the  rail?  A.  I  do  not  know 
what  caused  the  breaking  of  the  rail.  Q. 
Well,  yonr  opinion?  A.  They  break  in  vari- 
ous ways.  It  might  have  been  caused  by  a 
flaw  in  the  rail,  or  by  a  bad  tie.  Q.  From 
what  you  saw,  what  was  yonr  opinion?  A. 
I  cannot  say.  Q.  What  was  the  condition  of 
the  tie  under  tbe  joint?  A.  Tie  was  bad.  Q. 
What  was  the  matter  with  it?  A.  Well,  it 
was  broken  In  two,  and  it  was  partially  de- 
cayed. Q.  That  partially  decayed  and  broken 
tie  was  under  the  Joint?  A.  Yea,  sir.  Q.  I 
will  ask  you  to  state  what,  in  you  opinion, 
cansed  the  engine  to  leave  the  track  at  that 
place?   A.  I  do  not  know.   Q.  Well,  you  have 


an  opinion  alwut  it,  have  you  not?  A.  I  nev- 
er formed  an  opinion.  Q.  You  formed  no 
opinion  about  what  caused  the  engine  to  leave 
the  track?  A.  No,  sir.  Q.  Have  you  not  ex- 
pressed the  opinion  before,  that  the  breaking 
of  the  rail  caused  the  train  to  leave  the 
track?  (Objection  by  defendant,  because  be 
said  he  had  formed  no  opinion.  Objection 
overruled  by  the  court,  to  which  ruling  de- 
fendant then  and  there  duly  excepted.)  Q.  Do 
you  remember?  A.  No,  sir.  Q.  Now,  then,  I 
will  ask  you  to  state,  Mr.  Arthur,  what  your 
duties  were  as  section  foreman?  A.  Keq>  the 
trade  In  repair  and  fmces,  and  telegraph 
lines  to  a  certain  extent.  Q.  What  do  you 
mean  to  a  certain  extent?  A.  Keep  tbe  track 
in  repair  altogether,  so  far  as  we  are  able  to ; 
telegraph  lines,  whenever  we  find  a  broken 
wire,  to  repair  it,  and  notify  the  lineman. 
Q.  I  will  ask  yon  to  state  to  the  jury  bow 
long  before  this  wreck  yon  bad  done  any  work 
on  this  particular  place  of  the  road  where 
the  accident  occurred?  A.  I  do  not  remem- 
I>er.  Something  like  6  or  7  months,  I  sup- 
pose. Q.  Had  yon  put  any  new  ties  in  there 
at  any  time  within  6  months  before  this  ac- 
cident? A.  I  do  not  think  I  had ;  do  not  re- 
member. Q.  Now,  Mr.  Arthur,  I  will  get 
you  to  state  to  the  jnry  what  the  condition 
of  the  railroad  was  at  the  place  of  this  wreck 
on  the  25th  day  of  February,  1904?  A.  I  do 
not  know  whether  I  can  answer  that  question 
satisfactory  or  not  The  road  at  that  point, 
so  far  as  ties  and  rails  go,  was  in  about  as 
good  condition  as  it  was  any  place  on  that 
end  of  the  section.  Q.  I  am  not  asking  yon 
about  tbat  I  am  asking  you  what  the  con- 
dition of  the  track  was  at  that  place  oa  tbe 
^th  day  of  February,  1904?  A.  That  Is  all 
tbe  answer  I  can  give  you.  Q.  What  was  the 
condition  of  the  other  part  of  the  road?  A.  I 
cannot  say  it  was  good.  <i.  Tell  the  jnry, 
Mr.  Arthur,  why  this  road  was  not  in  good 
condition?  A.  Well,  if  we  were  allowed  the 
material  and  men  that  we  should  have  had, 
I  guess  the  road  would  tiave  been  in  better 
condition  than  It  is  in.  Q.  If  I  understand 
you,  then,  you  did  not  have  material  and  men 
to  put  the  road  in  better  condition,  is  that 
correct?  A.  Yes,  sir.  Q.  Who  is  yonr  im- 
mediate superior,  or  was  your  Immediate  su- 
perior^ on  your  road?  A.  Mr.  Mulkey  Is  the 
roadmaster.  He  was  at  tbat  time.  Q.  Yon 
was  the  section  foreman  working  under  the 
roadmaster?  A.  Yes,  sir.  Q.  Now,  I  will  ask 
you  again  how  many  men  you  had  on  that  8 
miles  of  road?  (Objection  by  defendant  as 
Incompetent,  for  the  reason  tbat  there  Is  no 
averment  In  the  petition  as  to  any  defect  of 
track,  due  to  the  failure  of  not  having  a  suf- 
ficient number  of  men.  Objection  sustained.) 
Q.  Did  you  have  at  that  time,  or  previous  to 
this  wreck,  a  sufficient  force  of  men  and  a  suf- 
ficient amount  of  material  to  keep  that  road 
in  proper  and  safe  condition?  (Objection  by 
defendant;  for  the  reason  that  there  is  no 
averment  In  the  petition  as  to  having  an  In- 
sufficient number  of  men  or  an  insufficiency  of 
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snppIleB  on  that  part  of  the  road.  Objection 
overruled,  to  which  ruling  of  the  court  the 
defendant  then  and  there  excepted.)  Q.  State 
whether  you  had  a  sufficient  number  of  men 
and  a  Bufflclent  quantity  of  material  to  keep 
that  road  In  as  good  condition  as  It  should 
have  been?  A.  No,  sir.  Q.  Was  this  decayed 
tie  yon  saw  there  still  under  the  rail  that  was 
Immediately  east  of  the  broken  rail,  do  you 
remember,  at  the  time  you  saw  it?  A.  I 
think  It  was;    I  am  not  sure." 

Cross-examination:  "Q.  The  part  of  the 
rail  that  you  saw  was  broken  off — assuming 
this  pencil  to  be  lying  east  and  west,  the 
east  end  towards  Charleston  and  the  west 
end  towards  Poplar  Bluff — ^the  break  In  the 
rail,  you  say,  was  some  six  feet  from  the 
east  end?  A.  Yes,  sir.  Q.  And  the  long  part 
of  the  rail  was  the  part  that  you  think  was 
struck  by  the  engine  going  west,  that  is,  the 
long  part  here  [Indicating]?  A.  Yes,  sir. 
Q.  You  think  that  the  engine  ran  over  this 
part  [Indicating],  and  that  the  weight  of  the 
engine  broke  the  rail,  as  you  say?  A.  I  did 
not  mean  to  say  it  broke  the  rail.  I  say  the 
rail  was  broken.  Q.  Yon  found  the  rail  bro- 
ken? A.  Yes,  sir.  Q.  You  don't  know  what 
caused  the  rail  to  break?  A.  No,  sir.  Q. 
And  have  yon  never  formed  an  opinion  to 
this  time?  A.  No,  sir.  Q.  Now,  this  part 
[Indicating],  the  east  end  you  say,  was  still 
attached  by  the  angle  bars  to  the  rail  im- 
mediately east  of  that?  A.  Yes,  sir.  Q. 
That  part  of  the  broken  rail  then  was  still 
attached  to  the  rail  next  to  it,  and  connect- 
ed by  the  angle  bars  which  fastened  the  two 
rails  at  the  point  of  Intersection?  A.  Yes, 
sir.  Q.  You  say  these  angle  bars  were  bro- 
ken? A.  Yes,  sir.  Q.  But  the  two  rails  were 
still  attached  by  portions  of  the  angle  bars? 
A.  Yes,  sir.  Q.  And  the  rail  broke  beyond 
the  angle  bars?  A.  Yes,  sir.  Q.  Now,  that 
is  the  condition  you  discovered  when  you  got 
there  about  an  hour  after  the  wreck?  A. 
Yes,  sir.  Q.  In  that  connection,  Mr.  Arthur, 
for  the  purpose  of  refreshing  your  memory,  I 
call  attention  to  this  question  to  you  and  the 
answer  given  by  you  on  the  former  trial  of 
the  case:  'Q.  What  kind  of  ties  were  there 
at  that  place  of  the  wreck?  A.  The  ties  were 
sound  where  the  rail  was  supposed  to  be 
broken.'  You  made  that  answer  did  you?  A. 
As  well  as  I  remember,  I  did.  Q.  That  was 
correct?  A.  Yes,  sir.  Q.  Now,  you  had 
gone  over  that  road  from  day  to  day,  had  you 
not,  Mr.  Arthur,  as  section  foreman?  A. 
Yes,  sir.  Q.  Could  you,  and  did  you,  in  go- 
ing over  that  piece  of  track,  noticing  the  rails 
as  you  went  along  there,  discover  that  there 
was  such  a  piece  of  track  there  as  would  Jus- 
tify you,  as  foreman.  In  saying  that  a  train 
could  not  run  over  it?  A.  No,  sir.  Q.  You 
did  not  detect  anything  of  that  kind?  A, 
No,  sir.  Q.  And  it  was  your  duty  as  section 
foreman  to  go  over  the  track  and  inspect  It? 
A.  Yes,  sir.  Q.  Now,  Mr.  Arthur,  you  say 
you  had  not  discovered  any  defect  In  that 
track?  A.  No,  sir;  I  discovered  no  defect 
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Q.  Were  trains  running,  over  It  every  day — 
passenger  and  freight  trains?  A.  Yes,  sir. 
Q.  Was  that  track,  then,  such  as  you  would 
say,  as  a  railroad  man,  in  a  reasonably  safe 
condition  for  trains  to  run  over  It,  and  did 
not  trains  nm  over  It  day  after  day— they 
did,  did  they  not?  A.  Yes,  sir.  Q.  What 
train  bad  passed  over  that  portion  of  track 
Just  a  few  minutes  before  this  No.  79?  A. 
No.  78,  local  freight  Q.  In  which  direction 
was  it  going?  A.  Kast  Q.  About  how  many 
minutes  before  this  accident  occurred  did  it 
pass  over  the  road?  A.  Something  like  15 
or  20  minutes.  Q.  I  will  call  your  attention 
to  this  question  to  you  and  answer  given  by 
you  on  the  former  trial,  Mr.  Arthur:  'Q.  I 
wlU  ask  you.  If  the  ties  on  each  side  of  the 
broken  one  at  the  Joint  was  sound  or  not? 
A.  To  the  best  of  my  recollection  they  were 
both  sound.'    Is  that  correct?   A.  Yes,  sir." 

At  the  dose  of  plaintiff's  evidence  the  de- 
fendant asked  a  demurrer  thereto,  which 
was,  by  the  court,  overruled,  and  defendant 
duly  excepted.  And  thereupon  the  court  at 
the  request  of  plaintiff,  gave  to  the  Jury  the 
following  instructions:  "(1)  The  court  In- 
structs the  Jury  that  If  they  find  from  the 
evidence  that  William  Hach  was  a  locomo- 
tive engineer,  and  was  employed  as  such  by 
the  defendant  railroad  corporation  to  run 
freight  trains  over  the  Cairo  Branch  of  its 
road  leading  from  Cairo  to  Poplar  Bluff,  then 
the  defendant  owed  him,  as  such  employ^, 
the  duty  of  using  ordinary  care  to  keep  the 
track  and  roadbed  of  Its  said  railroad  In  a 
reasonably  safe  and  secure  condition  for  the 
IMssage  of  such  trains;  and  the  court  fur- 
ther Instructs  you  that  In  the  absence  of 
knowledge  to  the  contrary,  the  servant,  while 
In  the  performance  of  his  work,  has  the  right 
to  presume  that  the  master  has  properly  dis- 
charged his  duty,  and  does  not  assmne  risks, 
which  may  be  shown  by  the  evidence  to  have 
resulted  from  any  omission  or  neglect  of  du- 
ty on  part  of  the  master.-  (2)  And  the  court 
further  Instructs  you  that  If  you  find  from 
the  evidence  that  Ida  Hach,  the  plaintiff  In 
this  cause,  was  the  wife  of  William  Hach, 
and  that  he  was  killed  on  the  25tb  day  of 
February,  1904,  while  In  the  discharge  of  his 
duty  as  a  locomotive  engineer  for  defendant, 
by  the  derailment  and  overturning  of  his  en- 
gine, and  that  such  derailment  and  overturn- 
ing of  his  engine  was  caused  by  the  breaking 
of  one  of  the  rails  of  said  railroad,  and  yon 
shall  further  find  from  the  evidence  that  the 
defendant  railroad  company  failed  to  use 
ordinary  care  to  keep  Its  roadbed  and  track 
in  a  reasonably  safe  condition  for  the  opera- 
tion of  trains,  and  that  at  the  time  and  place 
of  the  accident  said  railroad  was  out  of  re- 
pair and  was  unsafe,  by  reason  of  their  be- 
ing unsound  and  decayed  ties  under  the  rail 
which  broke,  and  you  further  find  from  the 
evidence  that  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  might  have  known, 
these  facts,  then,  if  you  find  from  the  evi- 
dence that  the  breaking  of  said  rail  and  th^ 
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derailment  of  said  engine  were  due  to  bucIi 
condition  of  tbe  road  and  sucb  unsound  and 
decayed  ties,  your  verdict  sliould  be  for  tbe 
plaintiff.  (3)  If  yon  find  the  issues  for  tbe 
plaintiff,  you  should  assess  her  damages  at 
such  sum,  not  exceeding  $5,000,  as  you  may 
deem  Just  and  fair  under  the  evidence  of  this 
cause,  with  reference  to  the  necessary  Injury 
resulting  to  her  from  tbe  death  of  her  bus- 
band;  and  in  estlmatiug  such  damages,  yon 
may  take  Into  consideration  his  age,  the  con- 
dition of  his  health,  and  his  earning  capacity 
at  tbe  time  of  bis  death,  as  shown  by  the 
evidence."  To  the  giving  of  which  instruc- 
tions, on  part  of  the  plaintiff,  defendant  at 
the  time  objected  and  excepted.  The  court 
then  gave  eight  instructions  at  the  request 
of  defendant;  but  as  they  are  not  Involved 
in  this  appeal  they  will  be  noticed  no  fur- 
ther. 

As  before  stated,  the  Judgment  was  for  the 
plaintiff,  and  defendant  appealed,  and  it  as- 
signs the  following  errors,  to  wit:  "First 
The  court  erred  In  refusing  to  give  the  de- 
murrer to  the  plaintiff's  evidence.  Second. 
The  court  erred  In  giving  instructions  1,  2, 
and  3  for  plaintiff.  Third.  Tbe  court  erred 
In  admitting  Improper  testimony  offered  by 
tbe  plaintiff." 

Martin  li.  Clardy,  James  F.  Green,  and 
E.  A.  Green,  for  appellant  Wilson  Cramer, 
for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Tbe  first  assignment  of  error  pre- 
sented by  defendant  Is  that  the  trial  (onrt 
commltt^  error  in  refusing  to  give  Its  de- 
.  murrer  to  plaintiff's  evidence.  The  law  of 
this  state  Is  too  firmly  established  to  need 
the  citation  of  authorities  to  show  that  the 
demurrer  admitted  as  true  every  fact  and 
l^itimate  Inference  which  a  Jury  might  Infer 
from  the  evidence  before  it.  Bartb  v.  Kansas 
Cl^  Ry.  Co.,  142  Mo.  635^649,  44  S.  W.  778. 
This  mle  of  evidence  calls  for  a  brief  sum- 
mary of  the  evidence  in  order  that  we  may 
determine  what  facts  and  Inferences  the  Jury 
was  warranted  In  drawing  therefrom.  The 
following  facts  are  undisputed:  Tbe  engine 
was  going  west  and  turned  over  to  the  right 
A  piece  of  the  rail  about  six  feet  In  length 
was  broken  off  of  the  east  end  thereot  That 
there  was  a  decayed  tie  Just  underneath  the 
Joint  of  tbe  east  end  of  the  broken  rail,  and 
tbe  rail  lying  Just  east  of  it  That  the  rail 
rested  upon  a  sound  tie  at  the  point  where  It 
broke.  That  tbe  decayed  tie  was  broken  and 
mashed,  which  left  a  depression  where  it 
should  have  been.  That  the  east  end  of  the 
long  piece  of  the  broken  rail  was  battered 
on  the  ball  or  upper  side  as  If  struck  with  a 
sledge  hammer  or  some  heavy  weight.  The 
long  piece  of  tbe  rail  was  torned  over  on  tbe 
side  and  had  a  crease  along  the  entire  w£b, 
that  Is,  on  the  thin  part  between  the  ball  and 
base,  and  that  the  road  had  been  In  bad 
condition  for  several  months.    From  these 


facts  we  think  It  was  clearly  Inferable,  and 
that  the  Jury  was  warranted  in  finding  that 
when  the  engine  struck  the  Joint  of  the  two 
rails  Just  over  the  rotten  tie  that  It  broke  and 
g;ave  way,  thereby  permitting  the  end  of  tbe 
rail  to  sink  down  into  the  said  depression, 
and  thereby  caused  the  rail  to  break  or  snap 
at  tbe  point  Just  over  the  sound  tie,  which 
acted  as  a  fulcrum  upon  which  the  rail  rest- 
ed. This  conclusion  is  irresistible,  when  we 
consider  the  point  of  the  break,  the  sound  tie 
at  that  point  the  size  of  the  rail,  and  tbe 
great  weight  of  the  engine.  This  Infer^ice, 
taken  in  connection  with  tbe  undisputed  fact 
that  the  ball  of  tbe  east  end  of  the  long  piece 
of  the  rail  was  battered  as  if  stmdt  with  a 
heavy  sledge,  demonstrates  almost  conclusive- 
ly that  the  train  was  going  west  and  when  It 
struck  the  point  of  the  rotten  tie  it  gave  way, 
thereby  causing  tbe  east  end  of  the  rail  to 
snap  or  break,  and  when  the  wheels  of  the 
engine  struck  the  east  aii  of  the  long  piece 
of  the  broken  rail  they  beat  and  pounded  the 
ball  as  with  a  sledge,  which  tore  It  loose 
from  the  ties  and  caused  It  to  turn  over  on 
Its  side,  and  was  passed  over  In  that  prostrate 
form  by  some  of  the  wheels  of  the  engine, 
which  is  indicated  by  the  crease  on  the  web 
thereof,  and  when  tbe  end  of  the  displaced 
rail  was  reached  the  engine  must  have  left 
the  track  as  if  patelng  over  and  off  of  an  open 
switch.  These  inferences  are  not  only  legiti- 
mately and  logically  deduclble  from  the  facts 
of  tbe  case,  but  they  are  expressly  corroborat- 
ed in  every  detail  by  two  of  the  witnesses, 
who  were  exi)erienced  railroad  men  and  were 
in  the  employment  of  defendant  We  are  not 
only  of  the  opinion  that  there  was  suflSdent 
evidence  to  carry  the  case  to  the  Jury,  but 
are  unable  to  see  how  their  verdict  could  have 
been  otherwise;  and  we  must  therefore  hold 
that  the  court  properly  refused  the  demurrer 
aAed,  and  committed  no  error  in  submitting 
tbe  case  to  the  Jury. 

2.  It  Is  next  insisted  by  defendant  that  the 
court  erred  in  admitting  in  evidence  the  fol- 
lowing question  and  answer  of  witness  Ar- 
thur, the  section  foreman  of  defendant  to  wit: 
Q.  Did  you  have  at  the  time,  or  previous  to 
this  wre<^,  a  sufficient  force  of  men  and  a 
sufficient  amount  of  materials  to  keep  the 
road  In  proper  and  safe  condition?  A.  No^ 
sir.  The  ground  assigned  by  defendant  fOr 
Its  objection  to  the  admission  of  this  evidence 
Is  based  upon  the  fact  that  there  is  no  is- 
sue made  by  the  pleadings  in  the  case  that 
defendant  was  negligent  In  falling  to  furnish 
sufficient  men  and  material  with  which  to 
keep  the  road  in  safe  condltloa  It  Is  true 
no  such  allegation  Is  contained  in  the  peti- 
tion, and,  speaking  for  the  writer  and  Graves, 
J.,  only,  we  think  the  court  erred  in  the  ad- 
mission of  that  evidence.  It  was  wholly  im- 
material and  irreleyant  to  any  issue  presented 
by  the  pleadings,  and  on  that  account  should 
have  been  excluded  from  the  Jury;  but  we 
are  all  of  the  opinion  that  even  though  the 
admission  of  that  evidence  was  erroneous. 
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yet  we  are  nnable  to  see  in  what  possible 
way  It  operated  to  tbe  prejudice  or  Injury  of 
the  defendant  The  real  Issue  in  the  case 
was  whether  or  not  tbe  road  was  In  a  reason- 
ably safe  condition  or  not,  and  the  jury  found 
it  was  not,  and  it  is  wholly  Immaterial  why 
that  was  true.  Whether  it  was  caused  from 
the  failure  to  supply  sufficient  men  and  ma- 
terials with  which  to  keep  It  In  good  condi- 
tion, or  whether  it  was  the  negligence  of  the 
company  in  failing  to  have  the  men  actually 
furnished  to  do  the  work  and  make  tbe  re- 
pairs, is  entirely  Immaterial  in  so  far  as  the 
issues  of  this  case  are  concerned.  Tbe  road 
was  found  to  be  out  of  repair  and  In  a  dan- 
gerous condition,  and  the  cause  thereof  Is  not 
an  element  which  entered  Into  the  liability  or 
nonliability  of  defendant.  Especially  are  we 
unable  to  comprehend  in  what  manner  the 
defendant  was  Injured  by  that  evidence,  when 
the  record  discloses  the  fact  that  practically 
the  same  question  had  been  asked  and  answer- 
ed by  the  witness,  without  objection,  just 
prior  to  the  admission  of  the  evidence  com- 
plained of.  Tbe  evidence  was  then  before  the 
jury,  and  tbe  repetition  of  the  question  and 
answer  under  the  facts  and  circumstances 
dearly  produced  no  prejudicial  effects  upon 
defendant's  case.  If  we  correctly  understood 
counsel  for  defendant  in  his  oral  argument, 
he  laid  much  stress  upon  the  fact  that  such 
evidence  might  or  would  have  a  tendency  to 
so  influence  the  minds  of  tbe  Jurors  against 
defendant  as  to  induce  them  to  Increase  the 
amount  of  the  verdict  In  reply  to  that  con- 
tention, it  is  sufficient  to  say  that  there  is 
no  intimation  shown  by  this  record  tluit  such 
a  thing  was  done,  or  that  any  such  thought 
ever  entered  the  minds  of  the  court,  counsel, 
or  Jury,  until  after  the  case  reached  this 
court  If  any  snch  question  had  been  sub- 
mitted or  argued  to  the  Jury,  quite  a  differ- 
ent proposition  would  be  here  for  considera- 
tion ;  but  under  the  present  state  of  the  rec- 
ord no  court  would  be  justified  in  disturbing 
the  verdict  of  tbe  Jury. 

8.  The  last  assignment  of  error  regards  the 
histructions  given  for  the  plaintiff.  The  ob- 
jection to  them  is  general,  and  no  specific 
criticism  Is  pointed  out  by  counsel  for  de- 
fendant We  lave  carefully  read  all  of 
them,  and  have  been  unable  to  detect  any  er- 
ror in  them ;  but,  upon  the  other  hand,  we 
are  of  the  opinion  that  they  fully  and  fairly 
presented  the  issues  to  the  Jury,  and,  finding 
no  error  in  the  record,  the  Judgment  is  af- 
firmed.   All  concur. 


In  re  SPRING  VALLEY  PARK  IN  KANSAS 

CITY. 

BUCHANAN  et.al.  v.  KANSAS  CITY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.   24.    1907.) 

1.  MUNICIFAI,    COBPOBATIORS— ASSESSMBNTS— 

Datr  OF  Lien. 

Even  If  Kansas  City  Charter  1889,  art  10, 
f  20,  declaring  the  assessments  for  benefits  liens 


from  the  passage  of  the  ordinance  in  pursuance 
of  which  they  are  made  and  the  condemnation 
proceedings  for  a  parkway  instituted,  be  uncon- 
stitutional, the  judgment .  relates  back  to  the 
commencement  of  tbe  proceedings,  and  from  that 
time  the  assessments  are  a  lien. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  {  1224.] 

2.  Same— Pbopbbtt  Subject  to  Lien. 

Where  land,  on  which  assessments  for  bene- 
fits from  a  parkway  are  a  lien,  is  condemned  for 
a  park,  the  lien  of  the  assessments  continoes 
against  tbe  land  till  title  thereto  is  devested  out 
of  the  owner  by  payment  of  the  award  for  the 
condemnation  thereof,  and  on  this  being  paid 
into  court  in  tbe  condemnation  proceedings,  at- 
taches thereto. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |  1224.] 
S.  Save— Enfoboeuent  or  Rights. 

Where  the  award  for  condemnation  of  land, 
on  which  assessments  for  benefits  are  liens,  is 
paid  into  court  in  the  proceedings  for  the  bene- 
fit of  whoever  may  be  entitled  to  It,  such  court 
may  enforce  the  lien  of  the  assessment  against 
such  fund. 
4,  Saicb— Assessments — Abatement. 

An  assessment  for  l>enefits  from  a  park- 
way does  not  abate  because  of  the  land  against 
which  it  is  assessed  being  years  afterwards  con- 
demned for  a  park. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Jas.  H.  Slover,  Judge. 

Intervening  petition  by  Ellzzle  W.  Buchan- 
an and  another  against  Kansas  City,  filed  in 
the  matter  of  the  condemnation  of  land  for 
opening  and  establishing  a  public  park  In 
the  South  Park  district  In  Kansas  City, 
known  as  "Spring  Valley  Park,"  under  Ordi- 
nance of  said  dty  No.  18,269.  From  an  ad- 
verse Judgment,  the  city  appeals.  Reversed 
and  remanded. 

Edwin  0.  Meservey,  Wm.  A.  Knotts,  and 
Ed.  E.  Yates,  for  appellant  Scarrltt,  Grif- 
fith &  Jones,  for  respondents. 

GANTT,  J.  This  is  an  action  on  the  part 
of  Ellzzle  W.  Buchanan  and  Bettle  P.  Turner 
commenced  In  the  circuit  court  of  Jackson 
county  on  the  24th  day  of  June,  1903,  to  ob- 
tain an  order  on  the  clerk  of  tbe  said  court 
to  pay  over  to  them  a  certain  fund  of  |350, 
which  had  l>een  deposited  with  blm  by  order 
of  the  court  for  the  use  of  the  petitioners,  or 
whoever  might  be  entitled  thereto,  being  a 
part  of  the  certain  sum  of  $8,000  which  had 
been  adjudged  to  the  said  plaintiffs  for  a  cer- 
tain tract  of  land  that  had  been  taken  and 
condemned  for  public  use  as  a  park  by  Kan- 
sas City  under  Ordinance  18,269  of  Kansas 
City.  It  appears  by  tbe  petition  of  the  plain- 
tiffs that  a  proceeding  to  condemn  a  parkway 
In  South  Park  district  in  Kansas  City,  Mo., 
was  instituted  on  the  12th  day  of  December, 
1899 ;  that  under  this  proceeding  the  property 
in  controversy  herein  was  assessed  and  taxed, 
and  the  fund  representing  such  assessment 
and  tax  was  afterwards  paid  into  court  As 
alleged  in  tbe  petition,  a  proceeding  was  in- 
stituted on  the  11th  day  of  March,  1902,  to 
open  and  establish  a  park  in  said  South  Park 
district,  under  which  latter  proceeding  the 
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property  described  In  the  petition  was  con- 
demned and  taken,  and  the  title  thereof  sub- 
sequently confirmed  and  vested  in  the  city. 
The  petition  alleges  that  the  earlier  proceed- 
ing to  open  and  establish  a  parkway,  which 
Is  known  as  the  "South  Faseo  extension," 
was  carried  through  the  court  to  a  conclu- 
sion thereof,  and  the  property  of  respondents 
assessed  for  benefits  therefor,  and  the  tax  in 
controversy,  to  wit,  $301.4S,  represented  by 
the  fund  paid  in  the  court,  apportioned  against 
the  property  described  in  said  petition ;  that 
the  latter  proceeding  was  for  establishing  a 
park  In  South  Park  district  known  as  "Spring 
Valley  i»rk.*'  In  the  latter  proceeding  the 
value  of  the  property  was  assessed  at  $8,000, 
$7,660  of  which  was  paid  to  the  plaintilTs 
herein,  and  the  balance  of  $350  was  paid  in- 
to court  on  account  of  the  claim  of  the  de- 
fendant (Kansas  City)  that  it  should  l>e  ap- 
plied to  the  payment  of  the  South  Paseo  ex- 
tension park  tax.  After  the  payment  of  the 
said  fund  Into  court,  the  plaintiffs  filed  their 
said  Intervening  petition  in  said  cause,  ask- 
ing the  court  to  direct  the  clerk  to  pay  the 
said  fund  to  them.  Kansas  City  filed  its  de- 
murrer to  said  petition,  alleging  as  grounds 
therefor  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
and  that  petition  was  otherwise  Insufficient 
In  law.  This  demurrer  was  heard  and  over- 
ruled by  the  circuit  court;  and,  Kansas  City 
refusing  to  plead  further  and  electing  to 
stand  upon  its  demurrer,  final  Judgment  was 
rendered  in  favor  of  the  plaintiffs,  and  from 
that  Judgment  Kansas  City  in  due  form  ap- 
pealed, and  the  court  allowed  the  appeal  to 
the  Kansas  City  Court  of  Appeals,  and  that 
court  has  certified  the  appeal  to  this  court  on 
the  ground  that  the  cause  involves  the  con- 
struction of  article  2,  {{  20,  21,  and  30,  of  the 
Constitution  of  Missouri  [Ann.  St.  1906,  pp. 
14G,  148,  166],  and  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States. 

1.  The  only  question  before  this  court  is 
whether  or  not  the  petition  of  the  plaintiffs 
states  facts  sufficient  to  sustain  the  order  and 
Judgment  of  the  circuit  eourt  awarding  them 
the  fund  of  $350.  It  appears  fr(»n  the  pe- 
tition that  prior  to  the  commencement  of  the 
condemnation  proceeding  under  Ordinance  18,- 
269  to  establish  a  park  in  the  South  Park  dis- 
trict In  Kansas  City,  Mo.,  which  is  known 
as  "Spring  Valley  park,"  on  the  8th  of  Octo- 
ber, 1901,  another  proceeding  had  previously 
been  begun,  to  wit,  a  condemnation  proceeding 
commonly  known  as  the  "South  Paseo  exten- 
sion," whereby  the  tract  of  land  belonging  to 
the  plaintiffs,  and  referred  to  as  tract  No.  93 
in  said  proceeding,  was  assessed  and  charged 
with  $301.48  payable  in  20  annual  install- 
ments, to  pay,  in  part,  the  purchase  price 
of  the  parkway  known  as  the  "South  Paseo 
extension,"  the  first  installment  of  which  be- 
come due  and  payable  on  the  Slst  of  May, 
1903.  It  appears  that  the  verdict  In  this  last- 
named  proceeding  was  filed  and  confirmed  on 
September  14,  1901,  and  that  motions  for  new 


trial  and  In  arrest  of  Judgment  were  filed  by 
various  parties  in  said  proceeding  which  were 
overruled  and  an  appeal  duly  prosecuted  to 
this  court;  that  afterwards  the  Judgment  of 
said  circuit  court  was  affirmed  on  or  alaout 
June  2q,  1902 ;  and  that  none  of  the  assess- 
ments for  benefits  in  the  said  South  Paseo  ex- 
tension proceeding  were  paid  until  after  the 
affirmance  of  the  Judgment  in  this  court.  It 
also  appears  that  the  ordinance  to  establish 
the  Spring  Valley  park  was  approved  October 
8,  1901,  at  which  time  the  petitioners  were 
the  sole  owners  of  the  said  tract  No.  93  men- 
tioned and  described  in  the  South  Paseo  ex- 
tension proceeding.  It  also  appears  that  tiie 
condemnation  proceeding  to  condemn  the 
Spring  Valley  park  was  commenced  in  the  cir- 
cuit court  under  the  charter  of  Kansas  City 
on  the  11th  of  March,  1902,  and  notice  of  the 
said  proceeding  was  given  to  all  persons  con- 
cerned, and  the  19th  day  of  April,  1902,  was 
the  day  fixed  for  the  impaneling  of  the  Jury  to 
ascertain  the  Compensation  for  the  property 
to  be  taken  or  condemned  under  said  ordi- 
nance, and  the  amount  of  benefits,  if  any,  to 
be  assessed  against  the  property  within  the 
benefit  district;  that  a  Jury  was  Impaneled 
in  said  cause  and  Instructed  to  view  the  lands 
affected  on  April  25, 1902 ;  and  that  thereafter 
the  Jury  filed  their  award  in  said  cause  and 
assessed  the  value  of  the  said  tract  No.  83 
in  favor  of  the  petitioners  at  $8,000,  and  of 
that  sum  Kansas  City,  on  June  12,  1903,  de- 
posited with  the  clerk  of  the  circuit  court  the 
Bum  of  $350  for  the  use  of  the  petitioners,  or 
for  the  use  of  whoever  might  be  entitled  there- 
to as  the  court  might  order.  Section  18  of 
article  10  of  the  Kansas  City  charter  provid- 
ed that  during  the  time  of  the  appeal  from 
the  assessments  In  the  South  Paseo  extension 
proceeding  the  Judgment  should  be  "suspend- 
ed until  the  appeal  was  disposed  of."  By 
reference  to  the  dates  In  the  petition  therefor. 
It  appears  that  while  the  Judgment  In  the 
Paseo  extension  case  was  suspended  by  the 
appeals,  the  Spring  Valley  park  case  was 
tried.  The  Insistence  of  the  plaintiffs  Is  that, 
although  the  condemnation  proceeding  to  con- 
demn the  parkway  for  the  South  Paseo  ex- 
tension bad  been  commenced  in  the  circuit 
court  pursuant  to  the  charter,  and  had  ripen- 
ed Into  a  verdict  assessing  the  i;lalntiffs'  tract 
No.  93  with  benefits  tt^  the  amount  of  $301.48. 
and  this  verdict  had  been  confirmed  on  Sep- 
tember 14, 1901,  and  this  Judgment  afterwards 
affirmed  in  tills  court  June  20,  1902,  verdict 
and  Judgment  was  not  a  lien  upon  their  said 
lands,  because  they  say  Kansas  City  had  not 
paid  for  and  was  not  entitled  to  the  pos- 
session to  said  Paseo  extension  until  February 
12,  1903.  On  the  other  hand.  It  Is  the  conten- 
tion of  the  city  that,  both  at  the  time  of  the 
commencement  of  the  Spring  Valley  condem- 
nati<«i  proceeding  and  at  the  time  of  the  pay- 
ment of  the  money  Into  court,  the  special  as- 
sessment tax  for  the  Paseo  extension  park- 
way was  a  Hen  on  the  tract  No.  93  designated 
in  said  proceeding,  and  that^  under  the  deci- 
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slong  of  this  court  in  Ross  t.  Gates,  183  Mo. 
33S,  81  S.  W.  1107,  this  lien  continued  against 
tbe  fund  adjudged  to  tbe  plaintlfTs  in  the 
Spring  Valley  paik  proceeding  In  lieu  of 
their  lands  which  were  taken  by  that  proceed- 
ing; that  the  change  of  tbe  form  of  the  res 
does  not  change  tbe  rights  of  the  owner  and 
tbe  lienor.  In  Ross  v.  Gates,  183  Mo.,  loc.  dt 
347,  81  S.  W.  1107,  this  exact  point  was  in 
judgment  in  this  court  In  that  case,  as  in 
this,  it  was  Insisted  that  while  the  contractor 
might  tiave  had  a  lien  on  the  land  he  would 
hare  no  right  to  the  fund  In  court  which  rep- 
resented tbe  land  In  a  condemnation  proceed- 
ing. Bat  this  court  said  in  that  case:  "When 
the  money  was  paid  into  court.  It  represent- 
ed and  stood  In  place  of  the  land  condemned, 
and  the  claimants  had  the  same  right  to  and 
Interest  in  tbe  money  that  they  had  in  tbe 
land." 

It  Is  to  be  noted  that  plaintiffs  plead  the 
condemnation  proceeding  In  the  South  Paseo 
extension  and  tbe  assessment  of  the  benefits 
against  their  tract  of  land  No.  93  therein, 
and  that  tbe  verdict  was  filed  and  confirmed 
September  14, 1001.  By  tbe  charter  of  Kan- 
sas City,  "the  said  assessments  for  benefits 
are  a  lien  from  the  date  of  the  taking  effect 
of  the  ordinance  in  pursuance  of  which  as- 
sessments are  made,  and  said  proceedings 
Instituted  and  attach  to  tbe  several  lots  or 
parcels  of  land  so  assessed,  and  this  Hen  con- 
tinues until  said  assessment  Is  paid  or  col- 
lected In  full.  Section  20,  art  10,  Charter 
of  Kansas  City  1880."  There  Is  no  allega- 
tion In  plaintiffs'  petition  assailing  the  reg- 
ularity or  validity  of  the  assessment  against 
plaintiffs'  property  In  the  South  Paseo  ex- 
tension condemnation  proceeding,  and  It 
must  be  assumed  it  was  entirely  valid.  It  Is 
true  it  Is  now  asserted  in  the  brief  of  plain- 
tiffs that  said  section  20  of  article  10  of  the 
charter  is  unconstitutional  under  the  federal 
Constitution,  because  a  denial  of  due  pro- 
cess of  law,  and  section  53  of  article  4  of  the 
Constitution  of  Missouri  [Ann.  St.  190C,  p. 
197] ;  but  conceding  for  argument's  sake,  with- 
out so  deciding,  that  the  making  tbe  passage 
of  tbe  ordinance  the  beginning  of  the  lien 
might  render  it  obnoxious  to  the  constitu- 
tional provisions  Invoked  by  plaintiffs,  still 
it  remains  true  that  the  proceedings  to  con- 
demn the  parkway  for  the  South  Paseo  ex- 
tension had  been  commenced  and  had  ripened 
into  a  verdict  and  judgment  on  September 
14,  1901,  after  the  notice  to  all  parties,  and 
this  court  in  Ross  v.  Gates  held  that  the 
Judgment  related  to  the  Institution  of  the 
suit.  Upon  what  was  it  a  lien?  Not  upon 
property  of  the  city,  because  under  the  char- 
ter and  the  Constitution  of  this  state  the 
title  to  plolntlffs'  tract  No.  93  still  remained 
in  them  until  the  payment  of  the  award  for 
the  condemnation  thereof  under  the  Spring 
Valley  park  condemnation  proceeding.  In 
Kansas  City  v.  Ward,  134  Mo.  172,  35  S.  W. 
600,  It  was  ruled  by  this  court  that  "th« 
Constitution  leaves  neither  to  tbe  Legisiatiure 


of  tbe  state,  nor  to  any  municipality,  nor  to 
tbe  courts,  tbe  power  to  say  when  compensa- 
tion for  private  property  taken  for  public 
use  shall  be  paid.  It  must  i>e  paid  before 
tbe  property  is  taken,  and  the  prellmlnarjr 
proceedings  by  which  the  amount  to  be 
paid  is  ascertained,  in  tbe  manner  required 
by  law,  amount  to  nothing  unless  they  cul- 
minate In  actual  payment,  and  until  they  do 
so  culminate  the  owner's  rights  remain  un- 
impaired," and  in  Ross  v.  Gates,  183  Mo. 
338,  81  S.  W.  1107,  Ihe  same  principle  was 
announced,  this  court  saying:  "The  title  to 
tbe  land  was  duly  vested  In  Gates  and  Ken- 
dall ontll  It  was  divested  by  the  judgment 
In  condemnation."  Until  June  12,  1903,  then, 
tbe  plaintiffs  were  the  owners  of  tbe  tract 
No.  93;  since,  according  to  their  petition,  it 
had  not  been  paid  for  prior  to  that  time,  and 
during  all  the  time  from  the  judgment  con- 
firming the  verdict,  to  wit,  froni  September 
14,  1901,  until  June  12,  1903,  plaintiffs'  said 
lands  were  bound  by  tbe  lien  of  tbe  South 
Paseo  extension  special  assessment,  and 
when  by  the  payment  of  the  $7,650  to  plain- 
tiffs and  the  remaining  $350  of  tbe  award  in- 
to court  for  plaintiffs  or  whoever  should  be 
entitled  thereto,  the  title  vested  in  the  city 
for  a  park,  the  lien  continued  on  the  money 
paid  into  court  as  ruled  in  Ross  v.  Gates,  183 
Mo.  338,  81  S.  W.  1107,  and  this  Is  tbe  gen- 
eral doctrine.  2  Lewis  on  Eminent  Domain, 
Sf  629,  629a;  Thompson  v.  R.  R.,  110  Mo.,  loc. 
cit.  163,  19  S.  W.  77;  Railroad  v.  Brown. 
186  III.  322,  26  N.  B.  501,  12  L.  R.  A.  84. 
That  this  lien  could  be  enforced  by  the  judg- 
ment of  the  court  In  whose  register  the  fund 
was  deposited,  we  have  no  doubt  whatever. 
This  was  settled,  and  rightly  we  think,  in 
Ross  V.  Gates,  183  Mo.  338,  81  S.  W.  1107. 
We  can  see  no  valid  reason  for  holding  that 
the  si)ectal  assessment  for  benefits,  which 
afterwards  culminated  in  a  judgment,  has 
abated.  Surely  It  cannot,  upon  any  reeopnlz- 
ed  legal  or  equitable  principle,  be  held  to 
abate  Ipso  facto,  Iiecause  years  afterwards 
the  lands  upon  which  It  is  a  Hen  are  wholly 
appropriated  to  another  public  use;  since,  as 
we  have  seen,  the  Hen  follows  the  fund  paid 
into  court,  and  binds  it  just  as  It  did  the 
land.  We  think  the  circuit  court  erred  In 
overruling  the  demurrer.  The  demurrer 
should  have  been  sustained,  and  the  $301.48 
awarded  to  Kansas  City  for  the  use  of  the 
special  fund  for  which  tbe  benefits  were  as- 
sessed. 
Judgment  reversed,  and  cause  remanded. 

POX,  P.  J.,  and  BURGESS,  J.,  concur. 


STEPHENS  et  al.  v.  SMITH  et  al. 

(Kansas    City    Court    of    Appeals.      Missouri 
Dec.  2,  1907.) 

Descent  and  Distribution— Advancevents 
— Prksukption  and  Bubden  or  Pboof. 
Where  one  of  two  or  more  children  receives 
for  his  own  use  money  from  his  parent,  and  the 
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evidence  does  not  disclose  what  occnrred  at  tlje 
time,  resort  must  be  had  to  the  surrounding  cir- 
cumstances to  determine  whether  it  was  an-  ab- 
solute gift,  a  loan,  or  an  advancement,  and  the 
presumption  is  that  an  advancement  was  in- 
tended ;  but,  where  a  daughter  receives  money 
from  her  mother,  and  there  is  no  evidence  to 
show  in  what  capacity  it  was  received,  the  pre- 
sumption cannot  obtain,  since  a  legal  presump^ 
tion  cannot  rest  upon  another  presumption. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  IG,  Descent  and  Distribution,  g  426.] 

Appeal  from  Circuit  Court,  Saline  County; 
Saml.  Davis,  Judge. 

Partition  by  James  H.  Stephens  and  oth- 
ers against  Mary  Archlppa  Smith  and  bus- 
band.  From  an  interlocutory  Judgment  for 
the  named  defendant,  plaintiffs  appeal.  Af- 
firmed. 

R.  B.  Ruff,  for  appellants.  R.  ^M.  Rey- 
nolds, for  respondents. 

JOHNSON,  J.  The  appeal  in  this  case  is 
prosecuted  by  plaintiffs  from  an  Interlocu- 
tory Judgment  in  a  partition  suit  In  wblch 
the  trial  court  in  declaring  the  Interests  of 
the  parties  found  for  the  defendant  beir  on 
the  Issue  raised  In  tbe  pleadings  that  her 
interest  should  be  charged  with  on  advance- 
ment, 

Mary  M.  Stephens,  an  aged  woman,  died 
Intestate  In  Saline  county  on  or  about  Feb- 
ruary 2,  1903,  leaving  real  property,  tbe  sub- 
ject of  the  present  action,  of  tbe  value  of 
$1,000,  and  personal  property  of  tbe  same 
amount  Defendant,  Mary  Arcblppa  Smith, 
was  her  daughter,  and,  as  such,  was  entitled 
to  one-eighth  of  tbe  estate.  Mrs.  Smith's 
husband  was  made  codefendant  Tbe  re- 
maining bebrs  of  Mrs.  Stephens,  who  are 
Joined  as  plaintiffs,  contend  that  <m  Novem- 
ber 5,  1904,  Mrs.  Smith  received  from  her 
mother  tbe  sum  of  $300  as  an  advancement, 
and  that  If  this  were  thrown  into  hotchpot, 
as  It  should  be.  It  would  equal  her  Interest  In 
the  estate.  This  contention  was  answered  by 
a  general  denial,  and  was  found  by  the 
learned  trial  Judge  to  be  unsupported  by  evi- 
dence. It  appears  that  Mrs.  Stephens  made 
her  home  with  defendants  from  November  2, 
1903,  to  tbe  time  of  her  death  (a  period  of 
15  months),  and  was  supported,  and  cared 
for  by  them.  After  her  death  defendants 
presented  and  were  allowed  a  demand 
against  tbe  estate  In  tbe  sum  of  $54.34  for 
her  board.  Plaintiffs  introduced  as  a  wit- 
ness tbe  cashier  of  a  bank  at  Sweet  Springs, 
who  testified  that  on  November  5,  1904,  Mrs. 
Smith  presented  for  payment  tbe  following 
checlt:  "Sweet  Springs,  Mo.,  Nov.  6,  1904. 
Chemical  Bank:  Pay  to  Mrs.  A.  L.  Smith, 
or  order,  $300.  Three  Hundred  0-100  Dol- 
lars.    No.  .    Mrs.  Mary  M.  Stephens, 

by  Allen  L.  Smith."  Witness  paid  the  check 
and  charged  tbe  amount  thereof  to  the  ac- 


count of  Mrs.  Stephens,  who  then  was  a 
depositor  of  the  bank.  Plaintiffs  offered  no 
other  evidence,  and  none  was  introduced  by 
defendants. 

In  cases  where  one  of  two  or  more  children 
receives  for  his  own  use  a  transfer  of  money 
or  other  property  from  his  parent,  and  the 
evidence  does  not  disclose  what  occurred  be- 
tween the  xmrtles  at  the  time,  resort  must 
be  had  to  the  surrounding  circumstances  to 
determine  tbe  question  of  whether  the  parent 
intended  to  make  an  absolute  gift,  loan,  or 
advancement  to  the  favored  child.  And,  in 
approaching  a  solution  of  this  question,  the 
presumption  should  be  Indulged  that  an  ad- 
vancement was  Intended  and  the  burden 
cast  On  the  party  who  would  overcome  It  to 
show  by  facts  or  circumstances  that  a  gift 
or  loan  was  Intended.  The  presumption 
arises  from  a  recognition  of  the  natural  in- 
stinct, wblch  ordinarily  prompts  a  parent  to 
treat  bis  children  equally,  and  not  to  pre- 
fer one  to  another  in  the  distribution  of  bis 
estate.  Bat  tbe  dlflSculty  we  encounter  in 
applying  it  to  the  present  case  springs  from 
the  failure  of  plaintiffs  to  adduce  any  evi- 
dence In  proof  of  tbe  existence  of  one  of  the 
primary  facts  without  wblch  the  presump- 
tion should  not  obtain.  Plaintiffs  do  show 
that  Mrs.  Stephens  gave  ber  daughter  a 
check,  which  tbe  latter  cashed;  but,  for  ai^ht 
disclosed,  tbe  daughter  might  have  acted 
merely  as  her  mother's  messenger  In  the 
transaction,  or  else,  on  tbe  hypothesis  that 
tbe  check  was  drawn  for  the  daughter's  bene- 
fit, it  might  have  been  given  in  payment  of 
board  and  other  services  furnished  by  de- 
fendants during  tbe  year  then  Just  closed. 
Either  of  these  Inferences  Is  Just  as  reason- 
able as  that  assumed  by  plaintiffs  that  tbe 
daughter  kept  tbe  proceeds  of  the  check  and 
that  It  was  not  given  in  payment  of  an  exist- 
ing obligation.  It  is  apparent  that.  In  order 
to  adopt  the  theory  of  plaintiffs  that  an  ad- 
vancement was  Intended,  we  would  be  com- 
pelled to  build  presumption  on  presumption, 
i.  e.,  first,  that  tbe  daughter  actually  re- 
ceived and  used  the  money;  second,  that  It 
was  not  given  ber  in  payment  of  a  debt;  and, 
third,  that  it  was  not  Intended  as  a  gift  or 
loan,  but  as  an  advancement  To  reach  an 
ultimate  fact  by  such  process,  would  be  vio- 
lative of  a  fundamental  rule  that  a  legal 
presumption  always  must  rest  immediately 
on  a  fact  and  not  on  another  presumption. 
Before  tbe  presumption  of  an  advancement 
could  arise.  It  devolved  on  plaintiffs  to  show 
directly  or  by  circumstances  that  Mrs.  Smltb 
received  the  proceeds  of  the  check  for  her 
own  use,  and  not  as  a  creditor  of  ber  mother. 
This  burden  has  not  been  met,  and  It  fol- 
lows that  tbe  Judgment  must  b»  Affirmed. 
AH  concur. 
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THOMPSON  T.  MAETIN. 

(Kaaau    City    Court    of    Aopeala.      MiaaourL 
Dec.  2,  lOOf.y 

X.   PhtSIOIARB  and    SuKOEONS— SiALTBAOnOB 

— EVIDINC*— Vbbdict. 

Evidence  held  to  sustain  a  Terdict  for  plain- 
tlfl,  in  an  action  against  a  physician  for  mal- 
practice. 

(Bid.  Note.— For  caaea  in  point,  aee  Cent  Dig. 
Toi.  88,  Pliyaidana  and  Surgeons,  f  48.] 

2.   SaKK— VBBDICT— BVIDCRCC. 

AVhere  plaintiff  aued  for  malpractice,  claim- 
ing that  he  waa  totally  blind  in  one  eye  and 
had  almost  entirely  loat  the  sight  of  the  other 
by  reason  of  defendant'a  improper  treatment, 
and  demanded  judgment  for  $25,000,  a  verdict, 
supported   by  the   evidence,   awarding;  plaintiff 

?tl,oOO,  waa  not  objectionable  aa  indicating  by 
ts  amallneas  that  the  jury  had  been  actuated 
by  sympathy  for  plaintiff  in  giving  him  any 
damages,  and  had  not  found  the  verdict  accord- 
ing to  the  law  and  the  evidence. 

Appeal  from  Circuit  Coart,  Jackson  Coun- 
ty;  H.  L.  McCune,  Judge. 

Action  by  John  W.  Tbompson  against  John 
C.  Martin.  From  a  judgment  for  plaintiff, 
defendant  appeals.    A^fflrmed. 

Webster,  Oilmer  &  Crowley,  for  appellant. 
Joaepli  8.  Rust,  for  respondent 

BBOADDCS,  P.  J.  As  the  appellant's 
statement  is  not  controverted  by  respondent 
and  as  it  states  the  case  sufficiently  full  for 
an  understanding  of  point  relied  on  for  re- 
Yersal,  we  will  adopt  it  as  a  matter  of  con- 
■venienoe.  The  appellant  is  a  practicing  pby- 
slcian  of  Kansas  City,  Mo.  The  respondent 
now  about  43  years  of  age,  was,  in  1903, 
working  as  a  janitor  at  one  bf  the  pablic 
schools  of  Kansas  City.  In  November  of 
that  year  he  was  having  trouble  with  his 
eyes. .  This  trouble  was  granulated  lids  and 
an  nicerated  condition  of  the  eyesi  He  call- 
ed in  the  appellant  to  treat  him.  The  appel- 
lant prescribed  9  2  per  cent  solution  of  cor- 
rosive sublimate  to  be  used  as  a  wash.  The 
reqiondeDt  contended  that  he  used  the  medi- 
cine, and  that  It  made  him  blind,  and  that 
his  blindness  had  continued  up  to  the  time 
of  the  trial — more  than  two  years  after  the 
medicine  was  used.  The  appellant  contend- 
ed that' he  gave  the  respondent  oral  instruc- 
tions to  put  one-third  of  a  dropper  full  of 
the  medicine  In  half  a  tumbler  of  water,  and 
use  It  so  diluted.  This  was  denied  by  the 
respondent  The  respondent  brought  his  suit 
alleging  that  the  carelessness  and  negligence 
of  appellant  in  prescribing  a  poisonous  and 
dangerous  medicine  had  resulted  In  the  re- 
spondent being  made  permanently  blind,  and 
asked  judgment  for  $26,000.  The  respondent 
Introdnoed  the  testimony  of  three  witnesses— 
that  of  himself  and  of  two  physicians.  Be- 
spondent  testified  that  he  was  totally  blind 
In  one  eye,  and  that  with  the  other  he  could 
not  recognise  members  of  his  own  family, 
and  could  not  see  the  members  of  the  Jnry, 
nor  see  where  the  jury  was  located.  One 
physician  on  behalf  of  respondent  testified 
that  the  medicine  prescribed.  If  used  undilut- 


ed, would  destroy  the  sight  of  the  eyes;  and 
that  respondent  was  practically  blind,  and 
would  never  recover  vision  enough  to  follow 
any  trade  or  occupation,  or  read  a  newspa- 
per. The  other  i>by8ician  on  behalf  of  re- 
spondent testified  that  the  medicine  prescrib- 
ed, if  used  nndiluted,  would  destroy  the  sight 
of  the  eyes.  Tlie  appellant  Introduced  the 
testimony  of  four  physicians,  who  were  ex- 
perts in  treating  diseases  of  the  eyes.  Each 
testified  that  In  a  case  of  ulcerated  eyes  It 
would  be  proper  to  use  the  medicine  prescrib- 
ed In  undiluted  form  for  a  few  times,  and 
that  no  injurious  effect  would  follow.  The 
respondent  had  already  testified  that  be  used 
the  medicine  In  its  undiluted  form  only  once 
in  the  right  eye,  and  only  twice  In  the  left 
eye.  The  jury  brought  in  a  verdict  for  (l,- 
600. 

The  point  relied  on  by  appellant  is  that 
"the  verdict  of  the  jury  shows  on  Its  face 
that  It  was  not  based  on  the  law  and  the  evi- 
dence." The  jury  would  have  been  justified 
in  finding  either  for  respondent  or  for  appel- 
lant as  the  evidence  was  conflicting.  This 
the  appellant  has  been  compelled  to  admit; 
but  he  contends  that  if  respondent  was  entU 
tied  to  recover  at  all,  the  verdict  should  have 
been  for  $25,000,  the  amount  claimed.  The 
argument  is  that  the  jury  did  not  believe 
that  "appellant  was  responsible  for  the  un- 
fortunate condition  of  resi>ondent  but  that 
they  allowed  their  sympathies  to  lead  them 
to  try  and  aid  bim  by  way  of  a  money  Judg- 
ment" We  cannot  see  the  force  of  the  argu- 
ment for  the  reason  that  if  the  sympathies 
of  the  Jury  were  such  as  to  Induce  them  to 
return  a  verdict  for  respondent  against  their 
convictions  of  right  In  order  to  aid  him  by 
a  money  verdict  their  sympathies  would 
have  lead  them  to  return  a  larger  one,  and 
one  commensurate  with  the  extent  of  re- 
spondent's injury.  We  can  understand  why  a 
jury  might  allow  their  judgment  to  be  in- 
fluenced by  sympathy  to  return  a  verdict 
against  the  evidence.  But  in  this  case  the 
verdict  for  respondent  is  amply  sustained  by 
the  evidence,  and  Is  such  as  might  have  been 
rendered  by  an  Impartial  jury.  The  most 
rational  conclusion  deduclble  from  the  whole 
case  is  that  the  jury  believed  that  appellant's 
act  In  giving  respondent  the  medicine  with- 
out direction  to  dilute  it  before  he  applied  It 
to  his  eyes  was  to  be  attributed  to  the  fact 
that  he  thought  he  had  given  such  directions. 
The  appellant  on  the  trial,  swore  that  he 
had  given  such  diredtlons,  and  the  jury  might 
well  have  come  to  the  conclusion  that  the  ap- 
pellant made  an  honest  mistake  which  might 
account  for  the  smailness  of  the  verdict  Ju- 
rors are  liable  to  make  mistakes,  but  it  is  an 
undeniable  fact  that  they  are  prone  to  admin- 
ister equity  on  suitable  occaslona  Where 
nothing  is  shown  that  the  jury  acted  from 
Improper  motives.  It  Is  the  duty  of  the  court 
to  impute  to  them  honesty  of  purpose  at  least 
although  It  may  be  that  they  havs  been  mis- 
taken \n  their  oondiuloniL 
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The  respondent  with  propriety  might  have 
attacked  the  verdict  on  the  ground  that  the 
som  awarded  was  Inadequate;  but  as  he  has 
seen  fit  to  acquiesce  in  the  result,  the  appel- 
lant ought  to  be  satisfied  also  as  he  Is  bound 
to  admit  that  under  the  evidence  a  verdict  In 
respondent's  favor  Is  supported  by  the  evi- 
dence. 

Affirmed.    All  concur. 


CX)MPHER  v.  MISSOURI  ft  KANSAS 
TELEPHONE  CO. 

(Eansaa  City  Court  of  Appeals.    Missouri.    Dec. 
2,  1907.     Rehearing  Denied  Jan.  «,  190S.) 

1.  Mastbb  and  Sbbv ant— Acts  of  Skbvaht— 
Scope  of  Euflotment. 

A  master  is  responsible  for  the  torts  of  the 
servant,  committed  within  the  scope  of  his  em- 
ployment 

[£>d.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  M,  Master  and  Servant,  U  1210-1225.] 

2.  Samx— Masteb'b  Liabiutx  fob  Injubieb 
TO  Sebvant. 

The  act  of  a  chief  operator,  who  was  the 
vice  prindpal  of  a  telephone  company  for  the 
purpose  of  maintaining  discipline  among  the 
operators  at  the  switchboard,  in  taking  hold  of 
the  chair  of  an  operator,  who  had  turned  away 
from  the  switcliboard,  and  violently  whirling  it 
around,  thereby  injuring  the  operator,  was  an 
act  of  superintendence  within  the  scope  of  the 
chief  operator's  employment,  and  the  telephone 
company  was  liable  for  the  injury  so  sustained. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  T.  J.  Seehom,  Special  Judge. 

Action  by  Eva  Cook  Compher  against  the 
Missouri  &  Kansas  Telephone  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Harkless,  Cryaler  ft  Histed,  for  appel- 
lant O.  W.  Prince  and  Boyle,  Guthrie  & 
Smith,  for  respondent 

JOHNSON,  J.  Action  to  recover  damages 
for  personal  injarles  alleged  to  have  been 
negligently  Inflicted  by  defendant  The  ver- 
dict and  judgment  were  for  plaintiff,  and 
defendant  appealed. 

The  only  ground  relied  on  for  a  reversal 
of  the  judgment  la  that  the  learned  trial 
judge  erred  In  refusing  defendant's  request 
for  a  peremptory  Instruction  to  the  jury  to 
return  a  verdict  In  its  favor.  In  disposing 
of  the  questions  of  law  presented  under  this 
contention,  we  will  accept  as  proved  the 
facts  adduced  In  evidence  most  favorable  to 
the  cause  of  action  asserted.  At  the  time 
of  the  Injury,  July  21,  1002,  plaintiff,  then 
an  immarrled  woman  about  20  years  of  age, 
was  employed  as  a  switchboard  operator  by 
defendant  a  corporation  engaged  In  the  busi- 
ness of  operating  a  telephone  exchange  In 
Kansas  City.  Together  with  some  50  other 
girls  similarly  employed,  she  was  on  duty 
at  the  switchboard  in  the  central  office. 
Each  operator  was  required  to  attend  to  the 
calls  from  100  telephones,  and  each  was  pro- 
vided with  a  revolving  chair  to  occupy  while 


at  work.  The  chairs  were  arranged  in  a 
straight  line  in  front  of  the  switchboard. 
The  room  was  In  charge  of  a  chief  operator, 
whose  duty  it  was  to  see  that  the  operators 
attended  to  their  work  In  an  orderly  and 
businesslike  manner.  While  he  had  no  au- 
thority to  employ  or  discharge  the  operators, 
he  had  authority  to  enforce  disciplinary, or- 
ders, either  by  reproving  the  offender  or.  If 
she  persisted  In  being  refractory,  by  sending 
her  home.  The  chief  operator  on  duty  at 
the  time  of  the  occurrence  in  question  ob- 
served that  many  of  the  girls  had  turned 
away  from  the  board  and  were  laughing  and 
talking.  This  conduct  was  against  the  rules, 
and  to  restore  proper  order  be  wrote  a  note- 
In  which  he  directed  them  to  stop  talking 
and  to  face  the  board,  and  passed  the  note 
down  the  line.  Plaintiff,  at  the  time,  was 
busy  answering  calls,  and  the  note  passed, 
unread  by  her.  A  few  moments  later,  hav- 
ing no  work  to  do,  she  turned  her  chair 
around  In  order  to  obtain  a  brief  rest  from 
the  cramped  position  she  occupied  while 
facing  the  board.  The  chief  operator,  ob- 
serving the  movement  in  apparent  violation 
of  the  order  he  had  just  given,  angrily  went 
to  plaintiff's  chair,  grabbed  it  by  the  back, 
and  with  great  force  and  violence  whirled 
plaintiff  around,  exclaiming,  "Eva  Cook  can't 
you  face  your  board?"  Plaintiff's  knees  and 
body  collided  with  parts  of  the  substructure^ 
of  the  switchboard,  and  she  sustained  very 
severe  injuries,  the  nature  and  extent  of 
which  It  is  not  necessary  to  mention,  since 
no  point  is  made  that  the  verdict  was  ex- 
cessive. 

It  Is  conceded  that  the  chief  operator  was 
the  vice  principal  of  defendant  for  the  pur- 
pose of  maintaining  discipline  In  the  room, 
but  it  Is  denied  that  he  had  authority,  either 
express  or  implied,  to  employ  physical  force 
to  secure  obedience  to  the  rples  of  the  com- 
pany: and  it  is  argued  that  since  defend- 
ant, as  plaintiff's  master,  had  no  right  to  re- 
sort to  ptiysical  chastisement  for  the  enforce- 
ment of  its  orders,  it  could  not  delegate  suclv 
right  to  Its  vice  principal,  and,  consequently, 
that  the  excessive  act  of  the  chief  operator 
must  be  regarded  as  his  own,  and  not  as  one 
for  which  the  master  should  be  held  liable 
under  the  rule  of  respondeat  superior.  We 
agree  with  defendant  that  the  anci«it  rule 
of  the  common  law  which  permitted  a  mas- 
ter to  chastise  bis  servants  has  no  place  in 
the  jurisprudence  of  an  enlightened  clTlliza- 
tlon  and  is  not  recognized  by  American 
courts.  Bnt  it  does  not  follow,  as  defendant 
appears  to  think,  that  the  absence  of  any 
right  in  defendant  to  assault  plaintiff  for  the 
purpose  of  coercing  her  into  obeying  its  or- 
ders relieves  it  from  liability  for  the  tortious 
act  of  Its  vice  principal  In  employing  phys- 
ical force.  Old  cases  are  to  be  found  in  Eng- 
land and  a  few  in  this  country  where  a  mas- 
ter has  been  held  not  to  be  liable  for  the 
torts  of  his  servant.  In  the  absence  of  proof 
of  an  express  direction  or  sanction  by  the 
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uiaster  of  tbe  wrongful  act;  but  no  princi- 
ple Is  now  more  firmly  establlsbed  tban  that 
wblcb  bolds  tbe  master  reBponslble'  for  tbe 
torts  of  tbe  servant  committed  wltbln  tbe 
scope  of  bis  employment  and  as  part  of  bis 
service.  Tbe  principle  is  based  on  tbe  max- 
im tliat  "wbat  one  does  by  anotber,  be  does 
blmself,"  and  we  find  tbe  rules  by  wbicb  it 
sbould  be  applied  to  tbe  facts  of  a  glren 
case  to  be  most  aptly  expressed  in  tbe  fol- 
lowing quotation  from  Wood  on  tbe  Law  of 
Master  and  Servant,  |  307:  "It  is  not  nec- 
essary, In  order  to  fix  tbe  master's  liability, 
tbat  tbe  servant  should,  at  tbe  time  of  tbe 
Injury,  bave  been  acting  under  tbe  master's 
orders  or  directions,  or  tbat  tbe  master 
sbould  know  tbat  tbe  servant  was  to  do  tbe 
particular  act  tbat  produced  tbe  Injury  in 
question.  It  Is  enough  if  tbe  act  was  wltb- 
ln tbe  scope  of  bis  employment,  and,  if  so, 
the  master  is  liable,  even  though  tbe  servant 
acted  wHlfulIy  and  In  direct  violation  of  bis 
orders.  A  master  cannot  screen  himself 
from  liability  for  an  injury  committed  by 
bla  servant  within  tbe  line  of  bis  employ- 
ment by  setting  up  private  Instructions  or 
orders  given  by  blm  and  their  violation  by 
the  servant  By  putting  the  servant  In  bis 
place,  be  becomes  responsible  for  ail  his 
acta  within  the  line  of  bis  employment,  even 
though  they  are  willful  and  directly  antago- 
nlstlcal  to  his  orders.  Tbe  simple  test  is 
whether  they  were  acts  within  the  scope  of 
bis  employment;  not  whether  they  were 
done  while  prosecuting  tbe  master's  business, 
but  whether  they  were  done  by  the  servant 
in  furtherance  thereof,  and  were  such  as 
may  fairly  be  said  to  bave  been  authorized 
by  him.  By  'authorized'  is  not  meant  au- 
thority expressly  conferred,  but  whether  the 
act  was  such  as  was  Incident  to  the  per- 
formance of  the  duties  Intrusted  to  him  by 
the  master,  even  though  in  opposition  to  his 
express  and  positive  orders." 

Tbe  test  to  be  applied  in  the  present  case 
is  to  ascertain  whether  the  tortious  act  of 
tbe  vice  principal  was  one  which  reasonably 
and  fairly  may  be  said  to  bave  been  an  act 
of  superintendence,  and  not  one  which  was 
so  disassociated  from  tbe  duties  of  the  posi- 
tion of  chief  operator  tbat  it  should  be  re- 
garded as  prompted  alone  by  tbe  malice  or 
willfulness  of  the  actor.  We  are  of  opinion 
that  the  act  clearly  was  one  of  superintend- 
ence, and  therefore  within  tbe  scope  of  tbe 
chief  operator's  employment;  and  we  find 
this  conclusion  to  be  sustained  abundantly 
by  the  authorities  In  this  state  and  else- 
where. Haehl  v.  Railway  Co.,  119  Mo.  325, 
24  8.  W.  737;  Meade  v.  Railway,  68  Mo. 
App.  92 ;  Collette  v.  Reborl,  107  Mo.  App.  711, 
82  8.  W.  552;  Railway  v.  Mllllgan,  135  Ala. 
205,  33  South.  4.3S,  93  Am.  St.  Rep.  31; 
Bartman  ▼.  Muehlebacb,  64  Mo.  App.  565; 
Farber  v.  Railway,  116  Mo.  93,  22  S.  W.  631, 
20  L.  R.  A.  350;  Hudson  v.  Railway,  16 
Knn.  470;  Railway  v.  Baum,  26  Ind.  70; 
Cloldoi  T.  Newbrand,  62  Iowa,  59,  2  N.  W. 


537,  85  Am.  Rep.  267;  Howe  v.  Newmarcb, 
12  Allen  (Mass.)  49;  Rounds  v.  Railway,  64 
N.  Y.  129,  21  Am.  Rep.  597.  Defendant  chief- 
ly relies  on  tbe  case  of  Jones  v.  Packet  Com- 
pany, 43  Mo.  App.  398,  decided  by  the  St. 
LquIs  Court  of  Appeals;  but  to  tbe  extent 
that  tbat  case  may  be  considered  as  being 
out  of  harmony  with  tbe  application  of  the 
rule  of  respondeat  superior  to  tbe  facts  of 
tbe  present  case  it  has  been  twice  repudiat- 
ed by  our  sister  court— first.  In  effect.  In  tbe 
case  of  Voegell  v.  Plckel  Marble  &  Oranlte 
Co.,  49  Mo.  App.  643,  and  afterwards  in  ex- 
press terms  In  Collette  v.  Reborl,  supra. 

It  follows  tbat  tbe  learned  trial  Judge 
committed  no  error  In  refusing  defendant's 
request  for  a  peremptory  Instruction,  and 
accordingly  the  Judgment  Is  afilrmed.  All 
concur. 


KURTZ  v.  KNAPP  et  al. 

(Kansas  City  Court  of  Appeals.    Mlaaonrl. 

Dec.  2,  1907.     Rehearing  Denied 

.I.1U.  6.  1908.) 

1.  MnniOIPAI,    COBPOBATIONS   —    StBEcrs    — 

Dedication— PiTBLio  Highway  —  Chaiiob 

in   MtJNlClPALITT- EFFECT. 

Where  a  county  court  accepted  a  written 
dedication  of  land  for  a  highway  on  condition 
that  the  owner  would  accept  |260  for  the  land. 
Instead  of  $500  as  stated  in  the  dedication,  and 
the  owner  received  a  county  warrant  for  $250, 
and  the  road  became  recognized  as  a  public  high- 
way, the  road,  on  a  city  thereafter  extending  Its 
limits  ao  as  to  include  it,  became  a  street  of  the 
city ;  a  dedication  to  a  public  corporation  not 
being  lost  by  changes  In  the  form  of  the  corpo- 
rate government. 

[Eld.  Note.— For  cases  In  point,  see  (>ent.  Dig. 
voL  36,  Municipal  Corporations,  |  1420.] 

2.  SaKB— STBKIT  lUFBOVEmRTB  —  COHTBAers 

— VAiiDirr. 

A  contractor  for  a  street  improvement  can- 
not, before  the  letting  of  the  contract,  agree 
with  one  of  the  property  owners,  liable  for  a 
part  of  the  cost  thereof,  to  accept  less  than  tbe 
amount  of  his  liability,  as  the  effect  is  to  in- 
crease the  price  to  the  other  persons  liable  for 
the  cost;  but  the  contractor  may,  after  finish- 
ing the  work,  allow  a  discount  to  one  person  on 
the  jwyment  of  his  tax  bill. 

3.  Samx— Tax  Bills— VALiorrr. 

A  tax  bill  for  a  street  Improvement  Issued 
to  a  contractor  competent  to  contract  for  the 
work  is  not  void  merely  because  his  partner  was 
one  of  the  two  sureties  on  his  contract  required 
by.  the  city  charter. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  B.  Teasdale,  Judge. 

Action  by  Charles  B.  Hurts  agabist  James 
H.  'Knapp  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Hayward  &  McLane,  for  appellant  Ward, 
Hadl^  &  Neel,  for  respondents. 

ELLISON,  J.  This  Is  an  action  to  cancel 
a  tax  bill  claimed  to  be  a  lien  on  plalntlfTs 
property  in  Kansas  City.  The  Judgment  In 
the  trial  court  was  for  the  defendants. 

The  first  ground  for  its  cancellation  Is 
that  tbe  sidewalk  for  which  tbe  tax  was  lev- 
ied was  not  built  on  Prospect  avenue,  the 
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street  designated  by  the  ordinance,  but  on 
plaintiff's  private  property.  The  facts  are 
that  the  street  called  "Prospect  Avenue"  was 
formerly  a  county  road  40  feet  In  width.  It 
was  widened  to  80  feet,  by  taking  20  feet 
from  the  adjoining  property  on  either  side. 
The  walk  In  this  case  was  laid  on  this  "20 
feet ;  so,  if  it  were  true  that  the  avenue  had 
never  In  fact  been  widened,  the  walli  would 
not  be  on  the  street  as  directed  by  the  ordi- 
nance. But  tire  fact  is  it  was  widened  by  the 
voluntary  action  of  the  parties  owning  the 
adjoining  property,  including  this  plaintiff. 
In  1897  he  signed  a  written  dedication,  claim- 
ing therein  $500  damages.  The  county  court 
accepted  It  conditioned  that  he  (plaintiff) 
would  accept  $250,  Instead  of  $500.  This  the 
plaintiff  did  by  receiving  a  county  warrant 
and  cashing  it.  The  road  has  ever  since  been 
recognized  as  a  pnbilc  thoroughfare. 

At  the  date  of  this  dedication  the  street,  at 
the  point  in  controversy,  was  outside  the  dty 
limits.  The  city  was  afterwards  extended  so 
as  to  include  this  point  The  extension  of 
the  dty  limits  over  the  road  did  not  affect  a 
prior  dedication.  "A  dedication,  either  stat- 
utory or  common  law,  to  a  public  corporation. 
Is  not  lost  by  changes  in  the  form  of  the  cor- 
porate government  nor  by  changes  In  its  ter- 
ritorial boundaries.  A  dedication  for  the  pur- 
pose of  a  public  township  road  will  not  be 
lost  to  the  public,  if  a  town  or  city  is  built 
up  and  the  road  falls  within  its  limits;  nor 
will  it  be  lost  In  cases  where  there  is  an  ex- 
tension of  corporate  limits  so  as  to  embrace 
county  roads,  nor  where  a  village  grows  into 
a  town,  or  a  town  into  a  city.  Towns,  town- 
ships, and  cities  are  but  trustees  of  the  pub- 
lic, and,  as  in  case  of  ordinary  trusts,  the 
public  trust  is  not  defeated  by  a  change  of 
trustees.  Public  corporations  of  the  classes 
mentioned  are  governmental  subdivisions, 
and  changes  In  their  forms,  powers,  and  obli- 
gations do  not  deprive  the  public  of  their 
rights  In  public  easements,  nor  In  public 
property,  such  as  schoolhoubes,  public  squares, 
and  the  like."    Elliott  on  Roads  &  Streets, 

I  lie. 

It  la  Insisted  that  the  bill  U  void  for  the 
reason  that  one  of  the  properly  owners  was 
allowed  a  cat  price  and  relieved  to  that  ex- 
tent of  his  Just  proportion  of  the  whole 
work;  or,  stated  differently,  to  that  extent 
bis  proportion  of  the  cost  of  the  work  was 
thrown  upon  the  other  property  holdera  It 
is  true  that  If  a  contractor,  by  some  under- 
standing with  one  or  more  property  holders 
had  before  the  contract  is  let  agrees  to  a 
private  price  for  them  lower  than  that  for 
the  others,  it  shows  he  can  do  the  work  for 
that  much  less  than  his  bid,  and  but  for  the 
cut  price  to  the  favored  ones  he  could  and 
would  have  made  a  lower  bid  for  the  work. 
The  inevitable  effect  of  his  action  is  to  in- 
crease the  price  to  general  property  holders, 
so  that  he  may  be  enabled  to  decrease  it  to 
those  be  had  favored.  Such  scheme  Is  found- 
ed either  In  corruption,  or  some  unfair  ad- 


vantage, or  for  s<Hne  Improper  purpose.  But 
no  such  case  api)ears  here.  The  most  that 
can  be  said  was  done  In  this  case  was  that 
after  the  work  was  finished  and  the  apixv- 
tionment  made,  a  small  discount  was  allow- 
ed one  person  upon  his  payment  of  a  bill 
amounting  to  more  than  $700.  There  is  no 
evidence  that  this  was  In  pursuance  of  any 
previous  understanding,  or  tbat  It  was  coo- 
nected  with  any  improper  or  unfair  purpose, 
or  that  it  could  possibly  have  affected  the 
public  bid  or  the  rights  of  other  property 
holders.  The  transaction  was  not  connected 
with  any  phase  of  the  case  which  conld  di- 
rectly or  indirectly  affect  the  other  property 
holders.  It  appears  to  be  no  more  than  the 
contractor  for  some  reason,  not  at  all  con- 
nected with  letting  the  contract  or  doing  the 
work,  concluded  to  allow  a  small  discount  for 
payment  He  may  have  been  In  great  need 
of  the  mon^  and  wanted  to  induce  a  prompt 
payment  But  whatever  the  reason,  it  has 
not  been  shown,  by  any  proper  construction 
of  conduct  to  be  unlawful  or  unfair.  We  do 
not  regard  the  case  of  Chllders  v.  Holmes, 
95  Ma  App.  154,  68  S.  W.  1016,  as  in  any  way 
supporting  the  plaintiff  in  his  contention. 

It  Is  next  contended  that  the  bill  is  T<^d 
for  the  reason  that  the  contractor  did  not 
give  two  sureties  on  his  contract  as  required 
by  the  charter  of  the  city  (secticMi  20,  art  9). 
It  is  meant  by  this  that  the  contract  was  let 
to  Coumbe,  and  that  Knapp,  one  of  his  two 
sureties,  was  his  partner,  and  therefore  not 
a  surety,  as  contemplated  by  the  charter. 
The  contract  was  let  to  Coumbe  as  an  Indi- 
vidual. The  bond  was  signed  by  him  as 
principal,  and  by  Knapp  and  one  other  as 
sureties.  The  reason  for  stating  that  Knapp 
was  a  partner  of  the  contractor,  and  not  his 
surety,  is  made  up  from  inferences  drawn  from 
the  testimony  of  Coumbe  and  Knapp  on  other 
matters.  We  cannot  undaistand  how  we  are 
to  declare,  as  a  matter  of  law,  that  a  tax  bill  Ib 
void,  If  Issued  to  a  contractor  who  is  in  every 
resi)ect  competent  to  contract  for  the  work, 
merely  for  the  reason  that  one  who  is  his  part^ 
ner  becomes  surety  on  his  bond.  If  the  part- 
ner is  otherwise  a  proper  surety,  we  cannot 
see  a  reason,  in  the  absence  of  a  showing  of 
some  Improper  Influence  or  unfair  effect  for 
saying  It  should  avoid  the  tax  bllL  So  far 
as  can  be  seen  from  the  record,  tlie  contracttv 
was  Coumbe,  and  one  of  his  sureties  was 
Knapp,  and  they  occupy  those  positions  in 
the  case,  both  In  fact  and  in  law. 

Finally,  It  Is  contended  that  the  sidewalk 
is  not  on  the  proper  established  grade.  We 
consider  that  the  evidence  Justified  the  trial 
court  in  finding  that  It  Is.  Tha«  was  some 
evidence  tbat  according  to  the  survey  of  one 
party  it  was  not  precisely  at  grade.  There 
was  other  evidence  which  tended  to  show 
that  it  was  as  near  to  grade  as  it  is  possible 
to  Wve  that  class  of  work. 

After  a  full  examination  of  the  entire  rec- 
ord, and  a  consideration  of  all  that  has  been 
urged  against  the  validity  of  the  bill,  we  have 
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concluded  that  there  Is  no  good  reason  for 
declaring  It  to  be  void.  The  plaintiff's  objec- 
tions to  the  work  were  carefully  examined  In- 
to and  found  not  to  be  founded  on  the  fact 
He  has  been  treated  with  much  considera- 
tion, and  baa  now.  In  our  opinion,  nothing 
whatever  which  would  justify  us  In  over- 
taming  the  judgment  of  the  trial  court 
It  la  accordingly  affirmed.    All  concur. 


WINTER  V.  CARET. 

(Kansas  City  Court  of  Appeals.    Missouri.    Dee. 
2,  1007.    Rehearing  Denied  Jan.  6,  190S.) 

1.  Pbircipal  and  Aoert— Acting  fob  Pabtt 
Advebselt  Intkbested. 

An  agent  cannot  serve  the  opposing  party 
without  the  knowledge  and  consent  of  his  prin- 
cipal, though  he  acts  in  good  faith  and  do  harm 
results  to  the  principal. 

■  [Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  {  588.] 

2.  BbOKEBS— ACTINO  FOB  Pabties  Advkbbelt 
IKTEBESTED — EFFECT. 

An  agent  employed  by  an  owner  to  procure 
a  lessee,  who  indaced  the  lessee,  without  the 
knowledge  of  the  owner,  to  agree,  pending  nego- 
tiations, though  after  the  rental  tiad  been  agreed 
on,  to  pay  him  a  commission,  could  not  recover 
commission  from  the  owner,  though  he  procured 
the  agreement  with  the  lessee  to  save  the  owner 
from  liability  for  the  entire  commission. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  a,  Broke^^  §{  52-54.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;   James  H.  Slover,  Judge. 

Action  by  Robert  L.  Winter  against  Thom- 
as Carey.  From  a  judgment  frar  plaintiff,  de- 
fendant appeals.    Reversed. 

Bowersock  &  Hall,  for  appellant  Ball  & 
Ryland,  for  respondent 

ELLISON,  J.  Plaintiff  is  a  real  estate  agent 
and  aeeka  to  recover  from  defendant  $1,260 
as  commission  for  leasing  for  a  long  term 
certain  of  defendant's  real  estate  In  Kansas 
City  to  one  Medes.  He  recovered  judgment 
in  the  trial  court  for  that  sum,  with  Interest 
It  is  alleged  In  the  petition  that  after  plain- 
tiff "had  procured  the  arrangement  and 
agreement  to  be  made  between  defendant 
and  Medes,  and  in  order  to  save  defendant  as 
mucii  of  the  costs  and  charges,  by  way  of 
commission,  as  possible^  he  arranged  and 
agreed  with  said  Medes  that  the  latter 
should  pay  of  the  commission  charges  the 
sum  of  $1,000."  It  Is  then  alleged  that  plain- 
tiff, "upon  the  consummation  of  the  lease 
and  the  execution  and  delivery  of  tbe  same, 
rendered  to  the  defendant  a  bill  and  account 
for  defendant's  part  of  said  commission  of 
$1,250."  It  Is  further  alleged  that  said 
charge  was  much  lees  than  usual  and  cus- 
tomary. 

There  was  evidence  In  plaintiffs  behalf 
tending  to  show  that  $2,500  would  be  a  rea- 
sonable charge  for  negotiating  the  lease.  At 
the  close  of  the  evidence  defendant  submit- 
ted a  demurrer  thereto,  which  the  court  re- 
fused.   The  court  gave  for  plaintiff  two  In- 


structions, which  based  plalntlfTs  right  to  re- 
cover upon  the  question  whether  he  rendered 
the  services  "In  good  faith."  In  a  third  In- 
struction it  was  declared  as  follows:  "Al- 
though the  jury  may  find  and  believe  from 
the  evidence  that  during  the  negotiations 
Medes  agreed  with  plaintiff  to  pay  him,  and 
afterwards  did  pay  him,  $1,000  on  account  of 
commissions,  yet  if  the  jury  further  find  and 
believe  from  the  evidence  that  plaintiff  made 
this  arrangement  and  accepted  this  payment 
with  the  Intent  and  purpose  of  reducing  the 
charge  and  commission  which  he  was  en- 
titled to  charge  as  defendant's  agent  then 
the  fact  of  such  agreement  with  and  payment 
by  Medes  would  constitute  no  defense  to 
this  suit  although  defendant  was  not  inform- 
ed of  socb  fact  until  afterwards."  There  is 
scarcely  a  rule  of  law  which  has  received 
more  uniform  approval  than  that  an  agent 
cannot  serve  the  opposing  party  without  the 
knowledge  and  consent  of  his  principal.  The 
law,  recognizing  that  in  general,  human  na- 
ture is  too  weak  to  assure  faithful  service 
In  such  circumstances,  has  absolutely  forbid- 
den such  dual  position,  and.  If  it  be  taken, 
the  ngent  Is  denied  any  redress.  De  Stelger  v. 
Holllugton,  IT  Mo.  App.  382 ;  McClure  v.  Ull- 
man,  102  Mo.  App.  697,  77  S.  W.  325;  Atlee 
V.  Fink,  75  Mo.  100,  43  Am.  Rep.  385 ;  Scrlb- 
ner  v.  Collar,  40  Mich.  376,  20  Am.  Rep.  541; 
Walker  v.  Osgood,  98  Mass.  348,  93  Am.  Dec. 
168;  Rice  v.  Wood,  118  Mass.  133,  18  Am. 
Rep.  450;  Mechem  on  Agency,  §{  455,  972. 
The  foregoing  authorities  disclose  that  good 
faith  on  the  part  of  the  agent  and  lack  of 
harm  to  his  principal  will  not  interfere  with 
application  of  the  rule,  for  It  Is  founded  in 
public  policy ;  and  so  it  Is  expressly  decided 
by  the  Supreme  Court  In  Atlee  v.  Fink,  supra. 
In  Everhart  r.  Searle,  71  Pa.  256,  it  is  said 
that:  "It  matters  not  that  there  was  no 
fraud  meditated  and  no  injury  done.  The 
rule  was  not  intended  to  be  remedial  of  act- 
ual wrong,  but  preventive  of  the  possibility 
of  it"  In  McClure  v.  Ullman,  102  Mo.  App. 
703,  77  S.  W.  826,  Judge  Bland  said:  "The 
temptation  to  commit  fraud  is  too  great  to 
permit  one  to  act  as  agent  for  both  buyer 
and  seller.  This  dual  relation.  If  unknown  to 
the  seller,  makes  the  contract  absolutely  void, 
because  against  public  policy." 

The  argument  in  plaintUTs  behalf  may  be 
regarded  as  suggesting  two  views,  either  of 
which.  It  was  said,  ought  to  place  his  case 
outside  the  rule  and  sustain  the  judgment 
One  is  that,  after  a  deal  between  antagonistic 
parties  has  been  closed,  the  agent  of  one  may 
accept  a  gratuity  from  the  other.  We  do 
not  intend  to  dispute  the  proposition— it  is 
not  In  this  case — that  after  the  deal  between 
opposing  parties  has  come  to  an  end,  an  abso- 
lute gratuity  might  be  accepted  by  an  agent 
from  his  principal's  antagonist  in  the  deal 
without  transcending  the  rule  of  law  we 
have  stated.  There  may  be  exceptional  cir- 
cumstances where  such  an  act  could  be  fully 
explained  and  Justified;    for,  otherwise,  if 
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not  fully  explained  by  the  agent,  his  situa- 
tion with  a  discerning  court  and  jury  would 
probably  be  embarrassing.  But  that  is  not 
this  case;  for  here,  while  not  directly  ad- 
mitted, yet  It  appears  by  the  testimony  of 
both  plaintiff  and  Medes  that  before  the 
agreement  had  been  closed  the  former  had 
demanded  of  the  latter  $1,000  as  commission, 
and  the  latter  agreed  to  pay  it  Plaintiff 
testified  that  the  amount  of  the  rental  per 
}-ear  had  been  agreed  upon  before  he  asked 
Medes  to  pay  him  a  commission;  but  his  en- 
tire evidence,  taken  together,  shows  that  the 
negotiations  were  not  at  an  end.  Medes  tes- 
tified that  the  rental  might  have  been  agreed 
upon;  but  be  was  certain  that  the  commis- 
sion was  asked  of  him  long  before  the  nego- 
tiations leading  up  to  a  complete  agreement 
had  been  reached.  The  mere  agreement  on 
the  amount  of  the  annual  rental  In  a  lease  of 
this  kind,  which  involves  the  building  of  a 
house  and  a  great  variety  of  Important  con- 
siderations and  stipulations,  Is  far  from  be- 
ing the  whole  deal.  Plaintiffs  duty  to  this 
defendant  did  not  cease  with  the  agreement 
between  the  parties  as  to  one  point  In  the 
lease. 

But  we  need  not  discuss  the  evidence  on 
this  head,  for  it  Is  conceded.  In  plaintiffs 
third  Instruction  above  set  out,  that  It  was 
during  the  negotiations  for  the  lease  that 
plaintiff  and  Medes  made  their  agreement  as 
to  the  commission.  The  Jury  was  there  In- 
structed that  the  agreement,  though  made 
"during  the  negotiations,"  would  not  prevent 
a  recovery.  Plaintiff  relies  much  on  the 
case  of  Carr  v.  Ubsdell,  97  Mo.  App.  826,  71 
S.  W.  112.  In  our  opinion  that  case  does  not 
aid  blm.  There  was  no  plea  or  defense  of 
dual  agency  in  that  case.  The  defense  was 
that  Carr  was  the  agent  of  the  buyer  only, 
and  therefore  the  seller  was  under  no  obliga- 
tion to  pay  blm  a  commission.  The  evidence 
in  Carr's  behalf  tended  to  show  that  he  was 
not  the  buyer's  agent  at  all,  and  the  court 
sitting  as  a  Jury  accepted  that  view.  The  In- 
structions In  the  defendant's  behalf  did  not 
submit  the  dual  agency  theory,  but  were  con- 
fined to  the  theory  of  agency  for  the  seller 
only ;  and  the  plaintiff  did  not  ask  any.  It 
is  true  that  the  evidence  in  the  case  showed 
that,  after  the  whole  transaction  had  been 
completed  and  come  to  an  end,  the  buyer  of- 
fered the  agent  $250,  which  the  agent  at  first 
refused  on  the  ground  that  he  was  to  get  his 
commission  from  the  seller;  but,  with  the 
understanding  that  he  was  to  get  his  compen- 
sation from  the  seller,  he  finally  accepted  It 
The  St  Lonis  Court  of  Appeals,  In  referring 
to  this,  speaks  of  the  rule  of  double  agency, 
and  states  that  It  was  "not  necessary  to  at- 
tempt to  define  the  apparent  exceptions  to 
the  general  rule  that  an  agent  may  not  act 
for  two  masters  in  the  same  transaction." 
And  the  court  adds  that  "such  of  those  so- 
called  exceptions  as  are  valid  rest  upon 
ground  outside  the  true  province  of  the  rule 
Itself,  anil  are  sustained  because  its  under- 


lying precept  of  good  faith  has  not  been  vio- 
lated, as  explained  In  Scribner  v.  Collar,  40 
Mich.  875.  29  Am.  Rep.  541."  That  It  was 
not  meant  by  this  to  say  that  good  faith 
would  Justify  double  agency  is  apparent,  es- 
pecially when  we  consider  that  Scribner  v. 
Collar  Is  a  clear  and  instructive  case  refus- 
ing to  allow  good  faith  and  absence  of  fraud- 
ulent purpose  to  legalize  a  claim  where  there 
is  double  agency.  The  Court  of  Appeals  did 
not  give  the  construction  to  Carr  v.  Ubsdell 
that  this  plaintiff  seeks  to  have  us  give  it, 
for  the  subsequent  case  (already  cited)  of  Mc- 
Clure  V.  Ullman,  102  Mo.  App.  C97,  77  S.  W. 
825,  decided  by  that  court  recognizes  the 
rule  as  founded  on  public  policy,  and  not  as 
controlled  by  the  good  faith  of  the  agent 

The  case  of  Campbell  v.  Yager,  32  Neb. 
200,  49  N.  W.  181,  Is  likewise  called  to  our 
attention.  There  also  the  buyer  "gave"  to 
the  agent  of  the  seller  $100  "after  the  trans- 
action was  completed";  and  there,  also,  the 
defense  of  dual  agency  was  not  made,  but  It 
was  alleged  in  the  answer  that  the  agent  was 
the  agent  of  the  buyer.  It  was  held  that,  if 
he  was  not  the  agent  of  the  buyer,  bis  ac- 
ceptance of  the  money  from  the  buyer,  after 
the  transaction  was  at  an  end,  would  not 
defeat  his  action  against  the  seller.  While, 
as  we  have  already  Intimated,  one's  adversa- 
ry In  a  sale  or  exchange,  being  a  free  agent, 
may,  after  the  transaction  Is  over  with,  make 
a  gift  to  the  agent  of  the  other  party,  yet  it 
must  be  admitted  by  all  persons  of  common 
understanding  that  it  has  a  bad  look,  unless 
Its  exceptional  character  is  explained  by  the 
act  itself,  or  by  the  peculiar  circumstances 
which  prompted  it  Men  do  not  commonly 
give  their  money  away  except  In  charity, 
benevolence,  or  other  good  purpose.  If  a  g;lft 
cannot  be  traced  to  promptings  of  this  na- 
ture, we  are  powerless  to  shut  out  from  our- 
selves the  spontaneous  query,  why  was  it 
made? 

Referring  back  to  onr  statement  of  the  al- 
legations of  the  petition  as  to  plaintiffs  claim, 
it  must  be  conceded  that,  in  connection  with 
the  second  view  of  his  argument,  they  present 
a  condition  of  affairs  altogether  uncommon. 
It  is  alleged,  and  so  argued,  that  In  order  to 
"save"  defendant  on  his  debt  or  obligation  to 
the  plaintiff,  he  required  Medes  to  pay  him 
$1,000.  It  is  not  said  In  the  petition  that  de- 
fendant knew  of  this  effort  In  his  behalf,  and 
the  uncontradicted  evidence  shows  that  he 
did  not  It  seems  strange  that  plaintiff  would 
render  defendant  such  valuable  service  with- 
out any  request  to  do  so,  and  not  advise  him 
of  It.  More  than  that,  it  appears  by  the  evi- 
dence of  plaintiff  himself  that  after  the  lease 
was  closed,  he  informed  defendant  that  he 
"expected  to  charge  a  reasonable  commission 
for  making  the  deal";  yet  he  did  not  tell 
him  that  he  then  had  Medes'  agreement  to 
pay  nearly  one-half  of  it,  and  when  he  aiTter- 
wards  mailed  to  defendant  his  bill  for  com- 
mission (the  amount  here  sued  for)  he  still 
did  not  mention  his  agreement  with  Medes, 
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and  tltere  was  no  Intimation  that  It  was  not 
the  full  account  Why  so  important  a  mat- 
ter should  have  been  kept  from  defendant  is 
not  explained.  To  say  that  it  was  done  to 
save  $1,000  to  defendant,  when  be  bad  made 
no  request  for  such  service  and  knew  nothing 
of  it,  mast  be  regarded  as  a  mere  evasion, 
and  certainly  lias  no  legal  basis.  It  was  dear- 
ly accepting  pay  from  the  adversary  party 
without  the  knowledge  of  his  principaL  It 
could  just  as  well  be  said  that  a  lawyer,  with- 
out the  knowledge  of  bis  employer,  could,  in 
the  course  of  a  settlement  of  Important  litiga- 
tion, approach  the  opposite  party  and  receive 
a  fee  from  tiim  under  the  guise  of  not  want- 
ing to  make  a  full  charge  against  bis  client 
It  must  be  clear  to  every  one  that  to  permit 
a  proceeding  of  the  nature  here  claimed  by 
plaintiff  would  result  In  nullifying  one  of  the 
plainest  and  most  salutary  rules  of  law. 

The  demurrer  offered  by  defendant's  coun- 
sel Bhonid  have  been  sustained. 

The  Judgment  will  therefore  be  rereraed. 
All  concur. 


SAUNDERS  V.  OHLHAUSBN. 

(Kansas  City  Court  of  Appeals.     Missonri. 

Nov.  4,  1907.    Rehearing  Denied  Jan. 

6,  190S.) 

1.  Lakdlobd  and  Tenant— liiBN—STATTnoBT 
Pbo  visions. 

Rev.  St  1899.  |  4123  [Ann.  St  1906,  p. 
2239],  providing  that  if  any  person  shall  buy  a 
crop  grown  on  demised  premises  on  which  rent 
is  unpaid  with  knowledge  that  the  crop  was  so 
grown,  he  shall  be  liable  for  the  value  thereof, 
only  affords  a  landlord  security  for  rent,  and 
cannot  aid  in  enforcing  a  lien  on  the  crop  ao 
quired  by  the  landlord  for  a  debt  of  a  different 
nature. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {f  081,  102^ 
1024.1 

2.  Chattkl  Mobtoaobs  —  Lkasx  as  Chattiel 
MoBTOAOi — Validitt  Betwekn  Pabties. 

A  lease  providing  that  the  landlord  should 
have  the  privilege  to  enter  and  assist  the  tenant 
in  caring  for  the  crop,  and  should  be  reasonably 
paid  for  his  services,  and  that  any  money  by 
him  thus  expended  and  his  labor  should  be  a 
first  lien  on  the  crop,  is,  so  far  as  It  relates  to 
the  lien,  a  chattel  mortgage,  and,  as  between 
the  parties,  creates  a  valid  lien. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  |  83.] 

8.  Same— Fatltjbx  to  File  ob  Recobd  Mobt- 

GAQE— Effect. 

A  lease,  in  effect  a  chattel  mortgage  as  to 
a  Hen  reserved  therein  on  the  crop  for  any  mon- 
ey expended  by  the  landlord  or  labor  performed 
in  caring  for  the  crop,  is  void,  as  to  the  lien  so 
reserved,  as  to  a  third  person,  where  it  was 
neither  recorded  nor  filed  for  record,  as  required 
by  Rev.  St  1899,  §  3404  [Ann.  St.  1906.  p. 
1936],  nor  possession  of  the  mortgaged  property 
<Ielivered  to  and  retained  by  the  mortgagee, 
'tvhetber  such  third  person  had  actual  knowledge 
thereof  or  not 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  |  429.] 

4.  Same— Change  of  Possessior. 

That  lessor  gave  his  tenant  assistance  In 
saving  the  crop  on  which  he  had  a  lien  for  labor 
under  his  lease  at  the  tenant's  request  does  not 
warrant  the  inference  that  the  tenant  thereby 
divested  himself  of  the  possession  thereof  and 


rlaoed  the  same  in  lessor,  within  Rev.  St  1S99, 
3404  [Ann.  St.  1906,  p.  1936],  providing  that, 
to  dispense  with  the  necessity  of  recording  a 
chattel  mortgage,  there  must  be  a  change  of  pos- 
session of  the  mortgaged  property  from  mort- 
gagor to  mortgagee. 

Appeal  from  Circuit  Court,  Buchanan 
County;   O.  A.  Mosman,  Judge. 

Action  by  Benjamlu  P.  Saunders  against 
William  Ohihausen.  Judgment  for  defosd; 
ant  and  plaintiff  appeals.    Affirmed. 

S.  S.  Shtill  and  J.  W.  Boyd,  for  appellant 
Ix  O.  Gabbert  C.  H.  HUlix.  and  J.  H.  Hull, 
for  respondent 

JOHNSON.  J.  This  action  was  begun  in 
a  Justice  court  by  the  filing  of  the  following 
statement:     "Plaintiff    states    that    on    the 

day  of  July,  1904,  he  was  entitled  to 

the  Immediate  possession  and  In  possession  of 
certain  goods  and  chattels,  to  wit  about  225 
bushels  of  wheat  as  mortgagee  thereof, 
which  said  225  bushels  of  wheat  were  then 
of  the  value  of  $189.50;   that  afterwards,  to 

•wit,  on  the  day  of  July,  1904,  said 

wheat  came  Into  the  possession  of  the  defend- 
ant who  then  and  there  unlawfully  converted 
the  same  to  his  own  use  and  disposed  of  the 
same,  to  the  plaintiff's  damage  In  the  sum 
of  $189.50.  Wherefore  plaintiff  prays  Judg- 
ment against  the  defendant  for  said  sum  of 
$180.50  and  for  his  costs  In  this  behalf  ex- 
pended." In  the  circuit  court,  where  the 
cause  was  taken  on  appeal,  the  learned  tri- 
al Judge,  after  bearing  the  evidence  Intro- 
duced by  the  parties.  Instructed  the  Jury  to 
return  a  verdict  for  defendant  whereupon 
plaintiff  took  a  nonsuit,  with  leave  to  move 
to  set  the  same  aside,  and,  on  the  overruling 
of  his  motion  for  a  new  trial,  brought  the 
case  here  by  appeal. 

The  facts  in  evidence  most  favorable  to 
plaintiff  thus  may  be  stated:  In  July,  1904. 
a  Mr.  Scott  occupied  a  certain  farm  belong- 
ing to  plaintiff  under  the  terms  of  a  written 
lease,  which  had  been  executed  by  the  par- 
ties thereto  In  1902,  but  had  not  been  filed 
for  record.  The  farm  consisted  In  part  of  a 
wheat  field,  and  the  lease  provided  that  one- 
half  of  the  wheat  crop  grown  thereon  should 
be  delivered  to  plaintiff  at  the  thresher  In 
port  payment  of  the  rent  of  the  premises. 
Further,  It  was  provided  that  the  landlord 
should  have  "the  privilege  to  enter  upon 
and  assist  second  party  [the  tenant]  In  caring 
for  all  crops  raised  and  to  be  reasonably  paid 
for  his  said  services,  and  any  money  by  him 
thus  expended  and  his  said  labor  to  be  a  first 
lien  on  the  crops  raised."  Plaintiff  testified 
that,  when  the  time  came  to'  harvest  the 
wheat  crop,  bis  tenant,  on  account  of  very 
unfavorable  weather  conditions,  found  him- 
self unable  to  meet  the  exigencies  of  the  sit- 
uation unaided,  and  the  crop  was  In  danger 
of  being  lost  The  substance  of  the  testimo- 
ny Is  given  in  this  quotation  therefrom:  "Mr. 
Scott  said  he  was  unable  to  take  care  of  the 
crops,  and  asked  me  to  take  charge  of  the 
threshing  thereof,   and  to   do  and  perform 
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whatever  was  necessary  In  order  to  sare  tbe 
crops,  and  that  he  could  not  get  any  hands 
to  assist  In  the  necessary  work,  and  that  if  I 
could  get  hands  1  should  do  so  under  our 
lease,  and  that,  when  the  time  for  threshing 
came,  be  asked  me  to  take  charge  of  the 
threshing,  and  I  did  so,  and  under  my  di- 
rection and  control,  with  his  assistance,  the 
.wheat  was  threshed  and  put  in  sacks."  The 
total  amount  thus  expended  by  plaintifC,  in- 
cluding the  value  of  his  own  services,  was 
$257.54.  The  crop  produced  1.880  bushels,  of 
which  940  bushels  were  received  by  plaintiff 
in  payment  of  rent  Of  the  remainder,  the 
tenant  sold  and  delivered  to  defendant  182 
bushels  and  10  pounds  for  $163.95.  Plaintiff 
says  that  at  about  the  time  the  threshing 
was  completed,  and  before  the  sacks  were 
divided,  he  was  compelled  to  be  absent  from 
the  neighborhood,  and  that  the  sale  to  de- 
fendant was  made  during  his  absence.  Memr 
hers  of  his  family,  on  being  Informed  that 
wheat  was  being  hauled  from  the  field  by  the 
tenant,  Investigated,  learned  of  the  sale,  and 
telephoned  defendant  (who  Is  a  miller  at 
Weston)  that  plaintiff  claimed  a  Hen  on  tbe 
wheat  and  warned  blm  against  paying  over 
the  purchase  price  to  the  tenant  This  was 
the  first  notice  of  plalntlfTs  claim  to  a  Hen 
received  by  defendant  and,  heeding  the 
warning  given,  be  refused  to  pay  the  pur- 
chase price  to  tbe  tenant  until  tbe  contro- 
versy between  the  latter  and  his  landlord 
could  be  settled,  and,  as  they  did  not  after- 
wards succeed  In  coming  to  an  agreement 
he  still  retains  the  purchase  money.  Plain- 
tiff, after  imsuccessful  attempts  to  Induce  de- 
fendant to  pay  the  money  to  him,  bought 
this  action. 

The  tennnt.  In  his  testimony,  admitted  that 
plaintiff  furnished  him  assistance  in  hai^ 
vesting  and  threshing  tbe  crop,  and  that  the 
account  rendered  by  plaintiff  la  correct  with 
the  exception  of  two  small  Items.  He  claims 
to  have  paid  that  indebtedness  In  full,  as 
well  as  that  for  the  rent  and  states  that  he 
remained  in  possession  of  the  crop  during 
tbe  time  It  was  on  the  rented  premises;  that 
when  It  was  threshed  and  sacked,  the  land- 
lord's half  was  set  apart  In  a  separate  pile 
and  afterward  delivered  to  blm;  and  that 
the  wheat  sold  and  delivered  to  defendant 
was  taken  from  the  half  set  apart  to  the 
tenant.  The  cause  of  action  pleaded  In  the 
statement  Is  tbe  alleged  wrongful  act  of  de- 
fendant in  converting  to  his  own  use  per- 
sonal property  on  which  plaintiff  held  a 
mortgns;e  Hen.  It  Is  not  founded  on  an  In- 
debtedness for  unpaid  rent,  and  the  evidence 
before  us  conclusively  shows  that  if  Scott 
was  indebted  to  plaintiff  at  all  at  the  time 
of  the  delivery  of  the  wheat  to  defendant 
It  was  on  acconnt  of  money  expended  by 
plaintiff  In  providing  aid  to  harvest  and 
thresh  the  crop.  In  this  state  of  the  plead- 
ings and  proof,  the  provision  In  section  4123, 
Rev.  St  1899  [Ann.  St  1906,  p.  2289],  that  "If 
any  person  shall  buy  any  ceop  grown  on  de- 


mised premises  upon  which  any  rent  la  un- 
paid, and  such  purchaser  has  knowledge  of  the 
fact  that  such  crop  was  grown  on  demised 
premises,  he  shall  lie  liable  in  an  action  for  the 
value  thereof  to  any  party  entitled  thereto," 
has  no  application.  That  provision  has  no  oth- 
er function  than  to  afford  a  landlord  security 
for  unpaid  rent  tmi  cannot  be  Invoked  to 
aid  In  enforcing  a  lien  on  the  crop  acquired 
by  the  landlord  aa  a  security  for  a  debt  of  a 
different  nature.  We  are  of  opinion  that 
as  between  plaintiff  and  his  tenant  the  for- 
mer has  a  valid  lien  on  the  latter's  share  of 
the  crop  to  secure  the  amount  due  on  the  ac- 
count in  controvwsy  between  them  by  virtue 
of  the  agreement  in  the  lease  we  have  quoted. 
So  far  as  it  relates  to  that  Hen,  the  lease 
should  be  treated  as  a  chattel  mortgage,  l^e 
rule  Is  well  settled  that  "a  reservation  In  tbe 
lease  of  a  specific  Hen  on  personalty  is  equiv- 
alent to,  and  Is  in  effect,  a  chattel  mortgage." 
Faxon  v.  Bldge,  87  Mo.  App.  299;  Feller  v. 
McKllHp,  100  Mo.  App.  660,  75  S.  W.  379; 
1  Cobbey  on  Chattel  Mortgagee,  f  IIS;  Jones 
on  Chattel  Mortgages,  |  13;  Attaway  v.  Hos- 
kinson,  37  Mo.  App.  132. 

Treating  the  lease,  for  present  purposes,  as 
a  mortgage  of  personal  property,  the  Hen 
therein  established  Is  inoperative  against 
defendant  for  tbe  reason  that  the  instru- 
ment though  acknowledged,  was  not  record- 
ed or  filed  for  record,  as  required  by  section 
3404,  Rev.  St  1899  [Ann.  St  1906,  p.  1936] ; 
nor  was  possession  of  the  mortgaged  propier- 
ty  delivered  to  and  retained  by  the  mort- 
gagee. It  has  been  held  repeatedly  that  a 
mortgage  of  personal  property  is  not  valid, 
against  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mortgaged 
proper^  be  delivered  to  and  retained  by  the 
mortgage,  or  the  property  be  recorded  or  fil- 
ed in  the  proper  county;  and  where  a  mort- 
gagor la  permitted  to  retain  possession  of  the 
property,  and  the  mortgage  Is  not  filed.  It  is 
Immaterial  whether  a  subsequent  purchaser 
from  the  mortgagor  has  actual  notice  of  the 
existence  of  the  Hen  at  the  time  of  the  sale. 
Feller  v.  McKlllIp,  supra;  State  ex  rel.  Kauf- 
man V.  Sltlington,  51  Mo.  App.  252;  Mead  T. 
Maberry,  62  Mo.  App.  557;  Hughes  v.  Mcne- 
fee,  29  Mo.  App.  192;  Faxon  v.  Ridge,  supra: 
Bryson  v.  Penlx,  18  Mo.  13;  Bevans  v.  Bot- 
ton,  31  Mo.  437.  The  fact  appears  to  be  un- 
disputed that  defendant  had  no  actual  knowl- 
edge of  the  existence  of  the  Hen  claimed  by 
plaintiff  until  after  he  had  purchased  the 
wheat  and  part  of  it  had  been  delivered;  but 
had  he  known  of  that  fact  at  the  time  the 
sale  was  made,  such  knowledge  would  not 
have  subjected  his  title  to  an  unrecorded  Hen, 
nor  Infected  the  sale  with  fraud  against  the 
rights  of  plaintiff. 

But  It  is  urged  by  plaintiff  that  he  was  In 
the  actual  possession  of  the  wheat  at  and 
prior  to  the  time  the  sale  was  made  to  de- 
fendant We  do  not  find  any  substantial 
evidence  to  support  this  contention.  True, 
plaintiff  in  his  testimony  tlated  tfaatitae  wa» 
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In  poBseaalon  of  the  property  with  the  cou- 
Bent  of  bis  tenant;  but  the  facts  disclosed 
b7  him  from  which  he  draws  this  conclusion 
Indubitably  establish  the  contrary  fact  that 
the  tenant  retained  the  actual  possession  of 
his  share  of  the  crop.  The  premises  on  which 
it  was  grown  and  where  It  was  situated  at 
the  time  of  the  sale  were  in  the  possession 
of  the  tenant  as  lessee.  The  mere  fact  that 
plaintiff  gaye  his  tenant  assistance  in  saving 
the  crop  at  the  request  of  the  latter  does  not 
warrant  the  Inference,  either  as  one  of  fact 
or  law,  tliat  the  tenant  thereby  divested  him- 
self of  the  possession  thereof.  The  statute 
contemplates  that  a  change  of  possession  of 
mortgaged  property  from  mortgagor  to  mort- 
gagee. In  order  to  dispense  with  the  necessity 
of  filing  the  Instrujnent  for  record,  must  be  ac- 
tual and  visible,  regard  being  had  to  the  situa- 
tion and  character  of  the  property,  and  such 
change  must  take  place  before  the  rights  of 
other  parties  intervene.  Rice,  Stlx  ft  Co.  v. 
Sally,  176  Mo.  107,  76  S.  W.  398.  As  we  have 
said,  there  Is  no  fact  or  circumstance  In  evi- 
dence which  tends  to  show  an  actual  clrange 
of  possession;  but.  If  there  were  such  evi- 
dence, there  certainly  is  none  from  which  the 
fact  that  the  change  was  visible  may  be  In- 
ferred. 

It  follows,  from  what  has  been  said,  that 
no  error  was  committed  in  sustaining  the  de- 
murrer to  the  evidence. 

Judgment  la  affirmed.    All  concur. 


LATTIMORB  v.  UNION  ELECTRIC  LIGHT 
ft  POWER  CO. 

(St  Louis  Court  of  Appeals.    Miasoari.    Nov. 
19,  1907.    Rehearhig  Denied  Jan.  7.  1908.) 

1.  McNTciPAi,  Corporations  —  INJUBMS  to 
Pedkbtrian  —  Sidewalks  —  Obsttrtjction 
— Neolioenci — Contributory  Neoliginck 
— Question  k>b  Jury. 

Where  a  pedestrian  tripped  and  fell  over 
a  hose  attached  to  a  water  plug  and  extending 
from  four  to  eight  Inches  across  a  sidewalk  into 
an  adjoining  excavation,  and  was  injnred,  the 
qnestions  of  defendant's  negligence  in  maintain- 
ing the  hoee  In  snch  condition  and  of  plaintiff's 
negligence  in  failing  to  observe  it  in  time  to 
prevent  the  injury  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  8|  1747-1756.] 

2.  SaJCB— CONTRIBUTOET  NEOLIQENCE  —  EVI- 
DENCE. 

lEIhridencc  that  a  hose  over  which  plaintiff 
fell  and  was  injured,  alleged  to  have  been  negli- 
gently maintained  across  a  sidewalk,  was  cov- 
ered with  dust  so  as  to  make  its  color  like  that 
of  the  pavement,  was  admissible  on  the  issue  of 
plaintiff's  contributory  negligence,  though  the 
petitioner  did  not  allege  such  fact,  as  bearing  on 
the  question  of  defendant's  neijligence  in  main- 
taining the  hose  In  such  condition. 

8.  Same. 

Where  plaintiff  fell  over  a  hose  alleged  to 
have  been  negligently  maintained  across  a  side- 
walk as  plaintiff  was  walking  along  the  walk, 
the  fact  that  plaintiff's  attention  was  diverted 
from  his  footsteps  to  the  foundation  of  defend- 
ant's building,  and  for  this  reason  did  not  ob- 


serve the  hose,  did  not  estntiUsh  that  plaintiff 
was  negligi^nf  na  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  bpe  Cent.  Die. 
vol.  36,  Municipal  Corporations,  §t  1072-167^1 

4.  Sake— Care  H squired. 

A  pedi'striftn  in  only  required  to  use  ordi- 
nary cam  in  proceeding  along  a  sidewalk  to 
discover  impediments,  piifalls,  or  other  danKcrs, 

SEi.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  36,  Municipal  Corporation*,  (g  1C72-1()78.] 

6.  Neoltgcnce — Contributobt  Neqi-ioence— 

Burden  or  Proof. 

An  imitriJcUon  requiring  plaintiff  to  efitab- 
lish  by  a  preponderance  of  the  evidfo^e  that  be 
was  not  nppIiRPOt  was  erroneous  and  proin'rly 
refused;  contributory  negligpoce  being  a  matter 
of  defenne  to  be  pleaded  and  proved  by  Che 
defendant. 

[EM.  Note. — For  cfises  in  point,  aee  Cent  Dig. 
vol.  37.  Negligence,  IS  221}- 23-1.] 

6.  Trial  —  Ihstkdctions  —  Request  to 
CuABoe. 

A  requested  chaise,  in  an  action  for  in- 
juries sustii  ined  by  a  fall  over  an  obstruction  on 
a  sidewalk,  that  plaintiff  is  required  to  exercise 
ordinary  care  for  bis  own  safety,  was  covered  by 
an  instnicrioo  given  that,  if  plaintiff's  injury 
was  wholly  or  In  part  caused  by  bis  neglip»nce 
"In  failing  to  wati'h  or  observe  bia  footsteps," 
the  verdict  must  be  for  defendant 

iEd.  Note.— For  cases  in  point  »ee  Cent  Dig. 
.  46,  Trial,  IS  G51-C59.] 

7.  Same. 

The  jury  having  bppn  charged  that  If  plain- 
tiff's Injuries  were  wholly  or  partially  caused  by 
his  failure  to  watch  and  observe  his  footsteps  lie 
could  not  recover,  tlie  conrt  did  not  err  In  refus- 
ing to  charge  that,  in  order  to  watch  or  observe 
his  footstep.ti,  be  was  bound  to  oee  his  "God- 
given  senses." 

J  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  46,  Trial,   SS  051-659.] 

&  Trial— l.NSTBccnoRa  — AfPLicABiUTT   to 

EviDENrE. 

Where  a  city  ordinance  was  offered  In  evi- 
dence and  eichidt'd,  the  court  properly  refused  a 
request  to  charge  based  thereon. 

[Ed.  Note.— For  cn<ips  in  point  see  Cent.  Dig. 
vol,  46.  Trial,  {i  596-002.] 

9.  MuNmrAL  Cosporations- is.n'RTES  to 
Pedestrian- OBSTBtJCTiON  of  Stbbet— In- 
struction a. 

Where  a  pedestrian  alleged  that  he  was  in- 
jured by  falling  over  a  hose  npRliKPntly  stretched 
across  a  sidewalk  at  a  huiRbt  "of  about  eight 
inches  from  the  surfnce,"  he  Wtta  only  required 
to  prove  that  the  hose  waa  maintained  fur 
enough  above  the  walk  to  make  it  a  dangerous 
obstacle  and  one  likely  to  trip  foot  travclcra.  so 
that  an  instruction  requiring  a  verdict  for  de- 
fendant if  the  hose  waft  nut  maintained  at  a 
height  above  the  sidewalk  of  about  eight  inches, 
and  in  other  respects  did  not  conform  ejsaetly  to 
the  allegations  of  the  petition,  waa  properly  re- 
fused. 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  aiunicipal  Corporations,  H  1720-1723.] 

10.  Same— iN.TtTBT  to   PEiiBsraiAK— Obstbuo- 

TION  OF    STRKET— EVtDESCE. 

In  an  action  for  injuries  to  a  pedpstrian  by 
falling  over  a  hose  allegpd  to  have  been  negli- 
gently maintained  ncrDiiB  a  sidewalk  from  a 
water  tap  nt  a  heisht  of  abont  eight  Inches,  a 
city  ordinance  permitting  defendant  to  put  in 
the  water  tnp  to  get  wiiter  to  use  on  the  founda- 
tion of  an  adjoining  building  was  irrelevant : 
the  Issue  lifing  not  as  to  defendant's  right  to 
connect  a  h>i':>'  with  the  tap,  but  to  maintain  the 
hose  across  ihp  sidewalk  in  a  dangerous  and  neg- 
ligent manner. 

[Ed.  NotP. — For  cases  la  point  see  Cent  Dig. 
vol.  86,  Municipal  CorpomUons,  t^3Q.] 
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11.  Saub— Neouqencx. 

Gitjr  ordinances  pennittlni^  defendant  to 
take  water  from  a  tap  to  aae  in  the  work  on 
tho  foundation  of  an  adjoining  buildinx  did  not 
authorize  defendant  to  connect  a  hose  to  the  tap 
and  maintain  the  same  taut  at  a  danceroos 
height  across  the  sidewalk. 

I  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  36,  Municipal  Corporations,  {  1482.] 

12.  Dakaoes— Pkbsonal,   Injuries  —  Excess- 

ITERESS. 

P'aintiff  fell  over  a  hose  negligently  main- 
tained by  defendants  across  a  sidewallc  and  was 
Injured.  The  ligaments  of  his  left  knee  were 
injured,  and  the  swelling  extending  over  the 
lower  third  of  the  thigh.  The  lirab  was  pnt  in  a 
plaster  cast,  which  was  changed  from  time  to 
.  time  for  a  period  of  three  months.  Plaintiff  was 
able  to  go  about  on  crutches,  which  he  used  for 
three  months,  and  was  then  able  to  walk  with 
a  cane,  which  he  used  for  another  three  months. 
Physicians  testified  that  the  membranes  about 
the  knee  joint  were  ruptured,  permitting  the 
escape  of  the  lubricating  fluid,  whidi  rendered 
It  painful  for  plaintiff  to  walk.  There  was  more 
or  less  stiffness  in  the  limb,  and  a  year  after  the 
accident  plaintiff  still  suffered  pain  and  incon- 
venience therefrom ;  there  also  being  some  evi- 
dence that  the  injury  was  permanent.  Beside 
the  injury  to  the  knee  the  sheathing  inclosing 
the  licnments  of  the  leg  was  ruptured.  Plain- 
tifFs  financial  loss  was  $loO  a  month  for  several 
months,  and  his  bill  for  medical  attendance  was 
$200.  Held,  that  a  verdict  for  $2,800  was  not 
excessive. 

fE/d.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  15,  Damages,  {§  357-396.] 

Appeal  from  St  Louis  Circuit  Court; 
Walter  B.  Douglas,  Judge. 

Action  by  Clarence  Lattimore  against  the 
Union  Electric  Light  &  Power  Company. 
From  tbe  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Jno.  H.  Drabelle,  for  appellant  Paul  V. 
Janls  and  Truman  P.  Xoung,  for  respondent 

OOODE,  J.  Plaintiff,  bavlng  been  Injured 
by  a  fall,  Instituted  this  action  to  recover 
damages  from  defendant  alleging  that  the 
accident  was  due  to  its  negligence.  Tbe  de- 
fendant company  was  putting  In  a  founda- 
tion for  a  building  on  the  west  side  of 
Fourth  street,  in  tbe  city  of  St  Louis,  near 
Lucas  avenue.  This  work  was  being  carried 
on  under  a  permit  from  the  city  authorities, 
regulating  In  some  particulars  the  manner 
of  doing  It,  and  the  use  by  defendant  during 
its  progress  of  the  adjacent  sidewalk.  A  wa- 
ter tap  or  plug  had  been  sunk  at  the  outer 
edge  of  tbe  sidewalk  near  tbe  curb.  In  order 
that  a  bose  might  be  attached  and  water  ob- 
tained to  use  in  laying  the  foundation.  We 
shall  state  the  facts  according  to  the  testi- 
mony for  plaintiff,  inasmuch  as  It  is  con- 
tended the  court  erred  In  not  directing  a 
verdict  for  defendant  on  all  the  evidence. 
The  water  tap  projected  above  the  sidewalk, 
according  to  tbe  version  of  the  plaintiff, 
from  4  to  8  inches.  A  bose  of  common  size 
had  been  attached  to  it  by  tbe  defendant's 
workmen,  and  carried  across  the  sidewalk, 
which  was  15  feet  wide,  into  the  excavation 
for  the  foundation.  By  this  means  water 
was  obtained  to  use  in  mixing  tbe  concrete 
that  went  into  tbe  foundation.     Tbe  hose 


had  remained  stretched  across  the  sidewalk 
for  from  one  to  three  weeks  prior  to  the  ac- 
cident The  testimony  Is  not  positive  as  to 
tbe  length  of  time,  but  it  was  within  the  pe- 
riod stated.  As  plaintiff  was  walking  nortli- 
ward  on  Fourth  street  about  3  o'clock  in 
the  afternoon,  he  tripped  on  the  hose  and 
fell  to  the  sidewalk,  where  he  lay  stunned 
for  an  interval,  but  was  helped  up  and  pro- 
ceeded to  bis  place  of  business.  Tbe  evi- 
dence regarding  tbe  seriousness  of  his  in- 
juries will  be  adverted  to  in  connection  with 
the  exception  to  the  verdict  on  the  ground 
that  the  damages  awarded  were  excessive. 

Defendant  insists  that  tbe  evidence  bad 
no  tendency  to  establish  negligence  on  its 
part,  as  nothing  was  proved,  except  that  It 
bad  simply  attached  a  hose  of  common  size 
to  an  ordinary  water  tap,  and  had  carried 
the  hose,  lying  on  the  sidewalk,  into  the  ex- 
cavation for  the  foundation,  to  get  water. 
If  this  were  all  the  evidence  tended  to  prove, 
we  would  accede  to  tbe  proposition  that  a 
verdict  for  defendant  should  have  been  or- 
dered. But  plaintiffs  account  of  the  acci- 
dent puts  tbe  question  in  a  different  light; 
nor  was  he  entirely  uncorroborated  by  other 
witnesses.  The  substance  of  bis  statement 
is  that,  after  he  regained  consciousness  and 
arose  to  bis  feet,  he  examined  the  position  of 
tbe  bose  closely,  because  he  wanted  to  learn 
how  he  happened  to  fall.  He  swore  tbe  hose, 
where  it  was  attached  to  the  water  plug, 
arose  from  4  to  8  inches  above  tbe  sidewalk, 
and  was  stretched  across  the  sidewalk  into 
the  cellar  of  defendant's  building  at  prac- 
tically that  elevation;  In  other  words,  ttiat 
tbe  bose  was  drawn  taut,  or  nearly  so,  and 
stood  from  4  to  8  inches  above  tbe  walk. 
Tbe  testimony  tends  to  show  that,  though 
the  hose  was  originally  blaCk,  it  was  cov- 
ered with  lime  dust,  as  was  the  sidewalk, 
so  that  tbe  color  of  the  two  was  nearly 
tbe  same.  Such  an  obstruction  to  the  safe 
use  of  a  walk  Intended  for  foot  travel  on 
a  main  thoroughfare  of  a  great  city,  and 
maintained  for  a  considerable  period,  might 
well  be  found  to  constitute  negligence  on  the 
part  of  the  person  maintaining  the  impedi- 
ment; in  truth,  might  be  found  to  consti- 
tute a  nuisance.  2  Dillon,  Mun.  Corp.  { 
1032;  Congreve  v.  Smith,  18  N.  Y.  79;  Beck 
V.  Brewing  Co.,  167  Mo.  195,  199,  66  8.  W. 
928.  Tbe  trial  court  did  not  err  in  submit- 
ting to  the  jury  the  question  of  defendant's 
negligence. 

It  is  Insisted  that  on  the  entire  evidence 
plaintiff  was  shown  conclusively  to  have 
been  guilty  of  negligence  contributing  to  tbe 
accident,  and,  therefore,  should  have  been 
nonsuited.  Tbe  argument  is  that  tbe  effect 
of  tbe  evidence  is  that  plaintiff  was  paying 
no  attention  to  his  footsteps,  or  tbe  security 
of  the  sidewalk,  but  had  permitted  his  atten- 
tion to  be  diverted  from  his  course  to  watch 
the  work  on  the  foundation;  and  this  inat- 
tention to  his  own  safety  was  the  proximate 
cause  of  the  foil,  as  otherwlaie  jie  would  have 
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observed  the  hose  acrosB  the  walk  and  have 
avoided  atumbllng  over  It.  This  argument 
loees  sight  of  plalntUTs  testimony.  He  swore 
he  was  walking  along  In  the  ordinary  way, 
looking  straight  ahead  of  him.  An  effort 
was  made  on  cross-examination  to  get  him 
to  state  that  his  vision  did  not  take  in  the 
sidewalk  as  he  proceeded,  but  was  raised 
above  it,  bo  that  he  was  not  heeding  whether 
his  pathway  was  safe  or  not  The  clear  ef- 
fect of  what  plaintiff  swore  Is  that  he  was 
walking  as  men  usually  do  on  the  pavements 
of  thoroughfares  in  large  cities,  seeing  the 
walk  ahead  of  him  as  he  went  along,  but 
not  concentrating  his  attention  on  it,  and 
that  while  so  proceeding  he  failed  to  observe 
the  hose  stretched  across  his  way.  It  is 
suggested  in  the  brief  for  defendant  that,  as 
the  petition  does  not  allege  the  hose  was  cov- 
ered with  dust  so  as  to  make  its  color  like 
ttiat  of  the  pavement,  this  circumstance  does 
not  count  for  negligence  on  the  defendant's 
part,  nor  does  it  But  It  was  properly  re- 
ceived in  proof,  as  t>eing  relevant  to  the  Is- 
sue of  plaintiff's  contributory  negligence  in 
not  noticing  the  hose.  It  was  not  shown  that 
plaintiff  had  been  along  there  previously 
wldle  the  hose  was  across  the  walk  and  had 
observed  It  in  that  position.  We  do  not  say 
the  evidence  would  wholly  fail  to  support 
a  finding  that  he  had  seen  it  or  had  reason 
to  know  it  was  there,  but  do  say  that  his 
own  testimony  is  that  he  knew  nothing  about 
its  position  until  he  tripped  over  it  Even  if 
plaintiff  had  casually  glanced  aside,  his  at- 
tention having  been  attracted  to  the  founda- 
tion of  defendant's  building,  or  to  some  oth- 
er object  it  would  not  follow  that  he  was 
guilty  of  negligence  as  a  legal  conclusion. 
A  foot  passenger  on  a  sidewalk  in  a  city 
may  place  more  reliance  on  the  security  of 
the  walk  tlian  would  be  indicated  by  such 
extreme  care.  People  constantly  divert  their 
attention  from  their  footsteps  when  on  side- 
walks, and  to  pronounce  such  an  act  nec- 
essarily one  of  negligence,  would  amount  to 
denonndng  the  entire  public  as  careless. 
McCormlck  ▼.  City  of  Monroe,  64  Mo.  App. 
197;  Barr  v.  Kansas  City,  105  Mo.  550,  558, 
16  S.  W.  483 ;  Franke  v.  St  Louis,  110  Mo. 
516,  19  S.  W.  938 ;  Holloway  v.  Kansas  City, 
184  Mo.  19,  29,  82  S.  W.  89. 

We  have  been  cited  to  many  cases  by  de- 
fendant's counsel  supposed  to  support  the 
proposition  that  plaintiff  himself  should  have 
been  held  guilty  of  contributory  negligence 
by  the  court.  It  is  useless  to  review  all 
those  decisions,  which,  however,  we  have 
read.  They  aire  not  in  point  in  the  present 
case.  Some  of  them  rested  on  facts  essen- 
tially different  and  In  others  It  was  held 
that  on  the  facts  in  proof  the  case  was  for 
the  jury.  The  case  most  relied  on  by  de- 
fendant is  Stmtt  V.  Railroad,  18  App.  Dlv. 
134,  45  N.  Y.  Snpp.  728,  wherein  the  plain- 
tiff was  nonsuited  for  contributory  negli- 
gence in  stumbling  over  a  hose  lying  across 
a  wharf.  This  decision  was  put  on  the 
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ground  that  articles  of  different  kinds  are 
usually  lying  on  docks  and  wharves,  and 
that  there  are  few  places  where  a  traveler  is 
leas  Justified  in  proceeding  without  attention 
to  his  course.  The  difference  Is  obvious  be- 
tween such  a  case  and  one  where  a  foot 
passenger  stumbles  over  a  hose  nearly  the 
color  of  the  pavement  and  therefore  diffi- 
cult to  distinguish,  which  is  stretched  above 
a  walk  tliat  is  much  used.  Plaintiff  had  no 
reasons  to  anticipate  a  dangerous  impedi- 
ment on  the  walk,  or  to  be  specially  observant 
for  such  a  thing.  It  is  not  a  common,  but  a 
very  extraordinary,  circumstance  for  a  side- 
walk to  be  thus  obstructed.  It  Is  a  common 
incident  to  extend  a  hose  over  a  sidewalk 
in  front  of  a  residence  while  the  hose  Is  in 
use,  but  not  to  stretch  it  taut  above  the 
walk.  What  the  plaintiff  was  bound  to  do 
for  his  own  safety  was  to  use  ordinary  care 
In  proceeding  along  the  sidewalk  to  discov- 
er Impediments,  pitfalls,  or  other  dangers. 
Whether  he  did  so  or  not  was,  under  the 
facts,  palpably  a  question  to  be  determined 
by  the  Jury.  Coffey  v.  Carthage,  188  Mo. 
673,  585,  85  8.  W.  532.  A  Jury  might  find  in 
this  connection  that  the  hose  stretched  above 
the  sidewalk  was  so  conspicuous  that  a  man 
exercising  ordinary  care  would  not  have  fail- 
ed to  see  and  avoid  it;  but  It  would  be  per- 
fectly reasonable  to  find  the  contrary.  In 
truth,  it  strikes  us  that  if  plaintiff  was  not 
before  aware  of  the  position  of  the  hose, 
the  inference  of  negligence  on  his  part  is 
rather  weakly  supported.  Coffey  v.  Carth- 
age, supra. 

An  exception  was  saved  to  every  ruling  of 
the  court  on  the  requests  for  Instructions  ex- 
cept the  giving  of  those  asked  by  the  defend- 
ant It  would  prolong  this  opinion  beyond 
measure  to  copy  the  instructions  in  full  and 
consider  in  detail  the  numerous  exceptions 
taken  to  the  rulings  on  them.  Those  given 
fairly  covered  the  case,  and  we  think  ac- 
curately stated  the  law.  The  first  of  the  re- 
fused Instructions  was  manifestly  erroneous 
in  requiring  plaintiff  to  establish  by  a  pre 
ponderance  of  evidence  that  he  was  not  guil- 
ty of  contributory  negligence.  Holding  v.  St 
Joseph,  92  Mo.  App.  143.  The  first  clause 
of  said  instruction  was  that  the  burden  of 
proof  was  on  plaintiff  to  show  by  the  greater 
weight  of  the  evidence  that  his  Injury  was 
caused  wholly  by  the  negligence  of  the  de- 
fendant and  without  negligence  on  his  part 
Plaintiff  was  not  bound  to  establish  by  af- 
firmative proof  that  he  was  free  from  negli- 
gence. His  contributory  negligence  was  mat- 
ter of  defense,  to  t>e  pleaded  and  proved  by 
the  defendant  The  second  refused  instruc- 
tion, so  far  as  It  required  plaintiff  to  exercise 
ordinary  care  for  his  own  safety,  was  cover- 
ed by  those  given,  and  particularly  by  the 
first  one  given  at  defendant's  request,  In 
which  the  Jury  were  told  that  If  plaintiff's 
injury  was  wholly  or  in  part  caused  by  his 
negligence  "in  falling  to  watch  or  observe 
his  footsteps,"  the  verdict  must  be  for  the 
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defendant  We  think  It  was  not  error  to  re- 
fuse to  grant  anotber  Instruction  substantial- 
ly like  the  one  given,  except  that  the  degree 
of  care  exacted  of  plaintiff  by  the  law  was 
emphasized  by  the  rhetorical  flourish  that  it 
was  hlB  duty  to  use  his  "Ood-glven  senses.** 
Rose  V.  Kansas  City  (Mo.  App.)  102  S.  W. 
578.  In  a  given  Instruction  the  Jury  had  been 
told  that.  If  his  injuries  were  wholly  or  part- 
ly caused  by  his  "failure  to  watch  or  observe 
his  footsteps,"  he  could  not  recover.  In  order 
to  watch  or  observe  his  footsteps,  he  would 
be  bound  to  use  "his  Ood-given  senses";  and 
hence  the  instractlon  given  was  complete 
enough  on  this  point  The  third  refused  In- 
struction assumed  that  if  plaintiff  allowed 
his  attention  to  be  attracted  to  the  work  on 
the  adjacent  building,  and  continued  to  walk 
with  hl8  eyes  fixed  on  said  work,  and  tripped 
over  the  hose  while  watching  it,  he  was  guil- 
ty of  contributory  negligence.  This  was  tan- 
tamount to  saying  that  to  turn  his  eyes  for 
a  abort  while  away  from  the  sidewalk  to  the 
surrounding  objects  was  necessarily  an  act 
of  negligence.  Such  is  not  the  law.  As  al- 
ready said,  plaintiff  was  bound  to  use  ordi- 
nary care;  but  It  would  not  follow  that  he 
was  remiss  in  that  regard  if  he  looked  in  an- 
other direction  from  that  in  which  he  was 
walking.  This  was  directly  decided  In  Barr 
V.  Kansas  City  and  McCormIck  v.  City  of 
Monroe,  supra.  The  fourth  refused  Instruc- 
tion commented  on  a  city  ordinance  wlilcb 
was  not  in  evidence,  having  been  excluded 
by  the  court  when  plaintiff  offered  it  The 
fifth  of  the  refused  Instructions,  if  given, 
would  have  made  plaintiff's  case  fail  if  the 
Jury  found  the  hose  was  not  maintained  at  a 
height  above  the  sidewalk  of  about  8  Inches, 
and  in  other  respects  did  not  conform  exact- 
ly to  the  allegations  of  the  petition.  The  pe- 
tition alleged  that  the  hose  was  negligently 
stretched  across  the  sidewalk  at  the  height 
"of  about  8  inches  from  the  surface."  Only 
the  substance  of  the  allegation  needed  to  be 
proved,  namely,  that  the  hose  rose  far  enough 
above  the  walk  to  make  it  a  dangerous  ob- 
stacle and  one  likely  to  trip  foot  travelers. 
The  sixth  and  seventh  Instructions,  relating 
to  plaintiff's  contributory  negligence,  were 
covered  by  those  given. 

Certain  city  ordinances  permitting  defend- 
ant to  put  In  the  water  tap  to  get  water  to 
use  in  the  work  on  the  foundation  were  offer- 
ed by  defendant  and  excluded.  We  do  not 
see  their  relevancy.  The  Issue  was  not 
whether  defendant  had  the  right  to  connect 
a  hose  with  the  tap  and  thereby  convey  wa- 
ter to  where  work  was  being  done  on  the 
foundation.  Defendant  had  the  right  to  use 
the  hose  for  that  purpose,  but  not  to  use  it 
in  a  careless  manner — not  to  stretch  It  taut 
across  and  several  Inches  atK>ve  the  walk, 
and  keep  it  so  stretched.  At  any  rate,  the 
Jury  could  find  such  a  use  of  the  hose  was 
tortious.  The  issue  as  to  whether  or  not  the 
hose  was  stretched  and  maintained  by  de- 
fendant across  the  sidewalk,  so  aa  to  render 


the  work  unsafe  for  people  traveling  al<mg 
It,  was  squarely  submitted  to  the  Jury  In  the 
first  instruction  given  for  plaintiff. 

The  Jury  returned  a  verdict  for  $2,800,  and 
it  Is  contended  tliat  this  was  grossly  exces- 
sive, and  the  result  of  passion  and  prejudice, 
and  should  have  been  set  aside.  The  facts 
regarding  the  Injury  as  established  by  the 
testimony  of  the  plaintiff,  of  the  physician 
who  attended  him  ttiroughout  his  succeeding 
ailment,  and  of  another  physician  who  ex- 
amined him  shortly  before  the  trial,  were 
substantially  these:  Plaintiff  was  stunned 
by  the  fall,  but  arose  and  went  to  his  place 
of  business  a  few  blocks  away.  That  night 
he  went  by  rail  to  his  home  at  Ferguson,  a 
suburban  town  some  12  miles  from  St  Louis. 
Before  he  got  to  his  place  of  business  bis 
knee  pained  him  and  became  stiff,  so  tliat 
when  he  undertook  to  go  to  his  train  he  tiad 
to  aid  himself  in  walking  by  leaning  against 
the  buildings.  He  was  helped  on  the  train 
by  friends,  and  met  at  the  Fergrnson  station 
by  his  physician,  who  drove  liim  home.  By 
titat  time  his  leg  was  swollen  and  painful. 
The  Injury  was  to  the  left  knee  and  the  liga- 
ments of  the  leg;  the  swelling  extending  over 
the  lower  tlilrd  of  tlie  thigh.  The  limb  was 
put  in  a  plaster  cast,  and  the  casts  were 
changed  from  time  to  time  as  they  became 
painful;  but  the  leg  was  kept  in  a  cast  for 
nearly  three  months.  Plaintiff  was  able  ta 
go  about  on  crutches,  which  he  used  for  three 
months,  but  subsequently  was  able  to  walk 
with  a  cane,  which  he  used  for  another  three 
months.  It  seems  that  the  membranes  about 
the  knee  Joint  were  ruptured,  letting  out  the 
fluid  which  lubricates  the  Joint  The  effect 
of  this,  according  to  the  physicians,  was  a 
gradual  roughening  of  the  surface  of  the 
Joint,  so  that  it  was  painful  for  plaintiff  to 
walk.  There  is  more  or  less  stiffness  in  his 
limb.  He  is  particularly  affected  in  going 
up  and  down  stairs  and  in  bad  weather.  The 
testimony  showed  that  when  the  trial  occur- 
red, which  was  a  year  after  the  accident, 
plaintiff  still  suffered  pain  and  inconvenience 
from  the  limb,  and  the  testimony  of  the  doc- 
tors would  support  a  finding  that  the  injury 
is  permanent,  though  they  were  not  positive 
on  this  point  But  the  evidence  tends  ta 
show  that  certain  delicate  membranes  about 
the  knee  have  sustained  an  injury  of  a  per- 
manent character,  which  will  cause  plain- 
tiff Inconvenience  in  the  use  of  his  limb  and 
give  him  pain.  Besides  the  Injury  to  the  knee, 
the  sheathing  inclosing  the  ligaments  of  the 
leg  was  ruptured  in  the  fall.  It  was  shown 
that  two  or  three  days  after  the  accident 
plaintiff  was  able  to  come  to  his  oflSce  on 
crutches  and  give  some  attention  to  his  busi- 
ness from  time  to  time — that  is,  was  able  tO' 
spend  about  two  hours  or  so  looking  after  It; 
but  he  was  not  able  to  get  around  to  any  ex- 
tent PlaintlfTs  testimony  goes  to  show  that 
his  financial  loss  in  consequence  of  the  inju- 
ry was  as  much  as  $150  a  month  for  several 
months,  and  that  his  expense  for  medical  at- 
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tendance  was  $200.  On  this  testlmonjr  we  do 
not  see  that  we  are  Justified  in  setting  aside 
the  verdict  on  the  ground  that  excessive  dam- 
ages were  assessed.  New  v.  Railroad,  114 
Mo.  App.  370,  89  S.  W.  1043.  It  may  be  stat- 
ed that  there  was  no  evidence  to  controvert 
the  testimony  of  plaintiff  and  his  physicians 
as  to  the  extent  of  his  injury. 
TbB  Judgment  Is  afBrmed.    All  concur. 


HOUGH  T.   JASPER   COUNTY   LIGHT   A 

FUEL  GO. 

(Kansas  City  Conrt  of  Appeals.    Missouri.    Dec. 

2,  1907.     Rehearing  Denied  Jan.  6,  190a) 

1.  COTJBTS;— SUPBEMK  COTTBT  —  DECISIONS  RE- 
VIEW ABLB—TlTUi  TO   RlAI.   PaOPEBTr. 

Where,  In  ejectment,  it  being  conceded  that 
title  to  the  real  estate  is  In  plaintiffs,  the  action 
deals  only  with  the  right  of  possession,  the  title 
to  real  estate  is  not  involved,  in  the  sense  that 
the  Supreme  Conrt  has  jurisdiction  of  an  ap- 
peal, and  not  the  Court  of  Appeals. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  {  657.] 

2.  EJECTMENT— Title  and  Possession. 

Plaintiff,  in  ejectment,  must  prove  that  at 
the  commencement  of  the  action  he  had  the  legal 
title  and  was  entitled  to  possession. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment,  §{  16-28.] 

3.  Husband  and  Wife  —  MuTtjAL  Rioirrs  — 
Conveyances   to    Husband    and    Wife  — 

CRANOK  BT  SUBBEQtrENI  LEGISLATION. 

The  respective  riffhts  and  interests  acquired 
by  a  husband  and  wife  under  a  deed  of  prem- 
ises to  them  are  fixed  as  of  the  delivery  of  the 
deed,  and  are  not  enlarged,  abridged,  or  other- 
wise affected  by  subsequent  legislation. 

4.  Ejectuent— Pabtibs  Plaintiit— Rioht  or 
Wife. 

At  common  law  a  wife  as  a  tenant  by  the 
entirety  had  no  right  to  the  possession  of  the 
estate,  could  not  maintain  ejectment  in  her  own 
name,  and  could  not  be  joined  with  her  husband 
as  party  plaintiff. 

5.  Same— Statutobt  Pbovisions. 

The  common-law  rule  that  a  wife  as  a  ten- 
ant by  the  entirety  bad  no  right  to  the  posses- 
sion of  the  estate,  could  not  maintain  ejectment 
in  her  own  name,  and  could  not  be  joined  with 
her  husband  as  party  plaintiff  was  not  abrogated 
by  any  statutory  law  in  force  in  1886. 

Api>eal  from  Circuit  Court,  Jasper  County ; 
Hugh  Dabbs,  Judge. 

Ejectment  by  Martha  W.  Hough  and  hus- 
band against  the  Jasper  County  Light  &  Fuel 
Company.  Judgment  for  plaintiff  wife,  and 
against  plaintiff  husband,  and  defendant  ap- 
peals.   Reversed. 

Thomas  Dolan,  for  appellant  MCReynolds 
ft  Halliburton,  for  respondents. 

JOHNSON,  J.  This  is  an  action  In  eject- 
ment, the  real  object  of  which  Is  to  terminate 
the  enjoyment  by  defendant,  a  corporation 
engaged  in  the  business  of  supplying  Jtatural 
gas  to  its  patrons,  of  an  easement  over  land 
owned  by  plaintiSii  for  the  maintenance  of  a 
pipe  line  used  as  a  conduit  for  gas.  It  is  ad- 
mitted that  plaintiffs,  husband  and  wife,  own 
a  fee-simple  title  to  the  land  as  tenants  by 
the  oitlrety  nnder  a  warranty  deed  executed 


and  delivered  to  them  in  1886,  and  that  In 
April,  1906,  defendant  laid  a  pipe  line  across 
the  land.  Defendant  does  not  claim  an  ease- 
ment nnder  grant  by  deed  or  other  instru- 
ment in  writing,  but  alleges  In  Its  answer 
"that  plaintiffs  herein  gave  their  consent  and 
permission  and  granted -a  license  to  lay  a 
pipe  line  for  the  conveyance  of  natural  gas 
underneath  the  Surface  of  plaintiffs'  land,  or 
across  the  same  or  such  part  of  the  same  as  Is 
described  in  plaintiffs'  amended  petition,  for 
the  pmiiose  of  supplying  with  natural  gas  the 
various  mining  plants  and  engines  and  boiler 
In  the  district  In  and  about  Webb  City ;  that 
the  laying  of  such  pipes  was  attended  with 
great  cost  and  expense,  and  the  removal  of 
said  pipes  now  would  be  attended  with  great 
loss  and  pecuniary  loss  to  defendant  and  Its 
patrons  from  interrupting  the  flow  of  gas; 
and  plaintiffs  should  now  be  estopped  from 
regaining  possession  of  said  land  or  causing 
said  pipe  to  be  removed."  This  defense  was 
put  In  issue  by  an  aj>proprlate  reply,  a  Jury 
was  waived,  and  evidence  introduced  by  the  * 
respective  parties,  from  which  it  appears  that 
before  defendant  entered  the  land  to  lay  the 
pipe  It  obtained  oral  permission  from  the  bus- 
band  plaintiff.  His  wife  was  not  consulted, 
nor  Is  it  shown  that  she  had  knowledge  of 
the  fact  that  he  had  given  the  permission  un- 
til after  the  line  was  laid.  On  these  facts 
the  court  found  against  Mr.  Hough,  but  in 
favor  of  Mrs.  Hough,  and  adjudged  that  she 
"be  restored  to  the  possession  of  said  lands 
and  tenements."  In  other  words,  the  Judg- 
ment provides  for  the  eviction  of  defendant 
from  the  land  at  the  suit  of  the  wife,  but  not 
of  the  husband.  From  this  Judgment,  defend- 
ant appealed.    Mr.  Hough  did  not  appeal. 

Defendant  then  filed  a  motion  to  transfer 
the  cause  to  the  Supreme  Court,  on  the 
ground  that  the  title  to  real  estate  is  Involv- 
ed and  will  be  directly  affected  by  the  Judg- 
ment of  the  appellate  court ;  but  we  overrul- 
ed the  motion  under  the  view  advocated  by 
plaintiff  that,  since  the  parties  concede  that 
the  title  to  the  land  Is  vested  in  plaintiffs, 
the  cause  of  action  deals  only  with  the  issue 
of  the  right  to  possession,  and,  therefore,  does 
not  affect  the  title  in  a  sense  to  divest  this 
court  of  Jurisdiction  over  the  appeal.  Price 
V.  Blankenship,  144  Mo.  203,  45  S.  W.  1123; 
Fischer  v.  Johnson,  139  Mo.  433,  41  S.  W. 
203 ;  Barber  Asphalt  Paving  Co.  v.  Hezel,  138 
Mo.  238,  89  S.  W.  781;  Bruner  Granitoid 
Co.  V.  Klein,  170  Mo.  225,  70  S.  W.  687; 
Klingelhoefer  v.  Smith,  171  Mo.  460,  71  S. 
W.  1008 ;  Bala  v.  Nelson,  171  Mo.,  loc.  dt.  688, 
72  S.  W.  627;  Porter  v.  Railway,  175  Mo. 
96,  74  S.  W.  992. 

To  maintain  an  action  in  ejectment,  a  plain- 
tiff must  prove  that  at  the  commencement  of 
the  suit  he  had  the  legal  title  to  the  land  and 
was  entitled  to  Its  possession.  Price  v.  Blank- 
enship, 144  Mo.  203,  46  S.  W:  1123 ;  2  Green- 
leaf  on  Evidence  (16th  Ed.)  {  804.  With  the 
fact  conceded  that  plaintiffs  had  the  legal  ti- 
tle to  the  land  In  controversy,  the- mala  Uh 
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sue  In  the  circuit  court  was  over  the  question 
of  the  right  of  possession.  That  issue,  as  far 
as  It  relates  to  the  husband's  claim,  was  set- 
tled adversely  to  him  by  the  Judgment  ren- 
dered, from  which  he  failed  to  prosecute  an 
appeal;  and  our  present  concern,  therefore, 
Is  restricted  to  the  question  of  whether  or  not 
Mrs.  Hough  has  a  right  of  possession  of  which 
she  is  being  deprived  by  the  acts  of  defend- 
ant performed  entirely  without  her  consent 
A  proper  treatment  of  the  question  requires 
consideration  of  the  rules  and  principles  of 
the  common  law  applicable  to  the  status  and 
rights  of  a  married  woman  during  coverture 
as  a  tenant  by  the  entirety,  and  then  of  the 
statutory  law  relating  to  that  subject  in  force 
at  the  time  the  estate  was  created,  which  as 
stated,  was  In  1886.  The  respective  rights 
and  interests  then  acquired  by  the  husband 
and  wife  under  the  deed  conveying  the  land 
to  them  became  fixed  and  vested  on  the  de- 
livery of  the  deed,  and  were  not  enlarged, 
abridged,  or  otherwise  affected  by  subsequent 
legislation.  Graham  v.  Ketcbnm,  192  Mo.  15, 
90  S.  W.  350;  "Vanata  v.  Johnson,  170  Mo. 
269,  70  8.  W.  687 ;  Arnold  v.  Willis,  128  Mo. 
149,  30  8.  W.  617;  Leete  v.  Bank,  115  Mo. 
184,  21  S.  W.  788;  Bains  v.  BuHodt,  129  Mo., 
loc.  clt.  119,  31  8.  W.  342.  . 

In  speaking  of  the  peculiar  characteristics 
of  a  tenancy  by  the  entirety,  the  Supreme 
Court,  In  Oarner  t.  Jones,  62  Mo.  68,  said: 
"At  common  law  a  conveyance  in  fee  to  hus- 
band and  wife  of  real  estate  created  a  tenancy 
by  the  entirety.'  Being  bnt  one  person  in  law, 
they  took  the  estate  as  one  person.  Bach  be- 
ing the  owner  of  the  entire  estate,  neither  of 
whom  had  any  separate  or  Joint  Interest,  but 
a  unity  or  entirety  of  the  whole.  So,  if  ei- 
ther died,  the  estate  continued  in  the  survivor 
as  It  had  existed  before — an  undivided  unity 
or  entirety.  There  was  no  survivorship,  as 
In  Joint  tenancies,  but  a  continuance  of  the 
estate  in  the  survivor  as  It  originally  stood. 
The  only  change  by  death  was  in  the  person, 
not  In  the  estate.  Before  death  they  both  con- 
stituted one  person  holding  the  entire  estate, 
and  after  the  death  of  either  the'  survivor  re- 
mained as  the  only  holder  of  the  estate.  This 
principle  was  introduced  Into  this  state  as  a 
part  of  the  common  law,  and  it  has  not  been 
altered  by  our  statute  of  conveyances.  See 
Gibson  V.  Zimmerman,  12  Mo.  386,  61  Am. 
Dec.  168."  Following  the  theory  that  hus- 
band and  wife  were  a  unit  in  person,  the  hus- 
band by  virtue  of  marital  right  stood  as  the 
legal  personification  of  the  unit,  and  as  such 
enjoyed  the  right  to  the  absolute  possession 
and  control  of  the  entire  estate  during  the 
Joint  lives  of  the  tenants.  He  alone  could 
maintain  ejectment,  and  in  an  action  of  that 
nature  the  wife  was  not  a  proper  party.  Hail 
V.  Stephens,  65  Mo.  678,  27  Am.  Rep.  302; 
Gamer  v.  Jones,  supra;  Russell  v.  Russell, 
122  Mo.  236,  26  S.  W.  677,  43  Am.  St.  Rep. 
581;  Bains  r.  Bullock,  supra.  "This  right 
of  the  husband,"  the  Supreme  Court  said.  In 
Vanata  t.  Johnson,  170  Mo.  260,  70  S.  W. 


687,  "arose  from  the  marital  relation,  and 
was  not  in  any  sense  a  right  of  curtesy.  In- 
itiate or  otherwise,  and  did  not  depend  upon 
the  birth  of  a  child."  Under  these  principles 
of  the  common  law  It  Ig  very  clear  that  Mia. 
Hough,  as  a  tenant  by  the  entirety,  had  no 
right  to  the  xx>8sesslon  of  the  estate,  could  not 
maintain  ejectment  in  her  own  name,  and 
could  not  be  Joined  with  her  husband  as  par- 
ty plaintiff  in  an  action  of  that  character. 

The  question  of  the  effect  of  the  statutory 
law  in  force  in  1886  to  emancipate  a  married 
woman  from  the  application  of  these  com- 
mon-law principles  has  been  before  the  Su- 
preme Court  on  a  number  of  occasions,  and 
each  time  decided  against  the  contention  that 
prior  to  the  revision  of  the  statutes  in  1889  a 
married  woman  might  sue  in  ejectment  for 
the  possession  of  her  own  land.  Arnold  r. 
Willis,  supra ;  Pe<&  v.  Lockrldge,  97  Mo.  558* 
11  8.  W.  246 ;  Gray  v.  Dryden,  79  Ma  106 ; 
Cooper  V.  Ord,  60  Mo.  420 ;  Vanata  v.  John- 
son, supra;  Graham  v.  Ketchum,  supra; 
Bains  T.  Bullodc,  supra.  In  the  last  case  cit- 
ed It  was  said :  "These  rights  he  had  at  com- 
mon law,  though  the  legal  estate  was  vested 
in  the  wife.  So  it  lias  been  uniformly  held 
by  this  court,  before  the  revision  of  1889, 
that  the  husband  is  the  only  proper  and  neces- 
sary party  to  maintain  an  action  to  recover 
possession  of  the  land  of  the  wife  when  sha 
holds  legal,  as  distinguished  from  a  separate 
or  equitable,  estate  therein."  If  this  is  the 
rule  that  should  obtain,  were  we  dealing  with 
the  separate  estate  of  the  wife  acquired  prior 
to  the  revision  of  1889,  a  forUori  should  it 
be  applied  In  a  case  where  her  Interest  is 
that  of  tenant  by  the  entirety,  since,  in  es- 
tates of  the  latter  class,  the  wife  at  common 
law  had  no  separate  nor  separable  inter- 
est, and  her  very  identity  was  lost  In  that  of 
her  husband  during  his  lifetime. 

These  considerations  compel  the  conclusion 
that  Mrs.  Hough  cannot  maintain  a  cause  Of 
action  in  ejectment,  and  accordingly  the  Jnds- 
ment  is  reversed.    All  concur. 


ZALOTUCHIN  v.  METROPOLITAN  ST. 
RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  2,  1907.    Rehearing  Denied  Jan. 

6,  1906.) 

1.  Stkbkt  Rajlboads  —  Cask  Bxquibkd  at 

(^SBIROS. 

It  Is  the  duty  of  a  motorman  on  approaph- 
Ing  a  crossing  where  he  has  reason  to  anticipate 
the  presence  of  vehicles  and  pedestrians  to  keep 
a  close  lookont  and  fiv«  wanung  of  the  presence 
of  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. . 
vol.  44,  Street  Railroads,  Sf  174,  10&] 

2.  EVIDBNCB— Wbioht— Testimont  OFPOBina 
Facts  and  IiAWB. 

Testimony  entirelv  inconsistent  with  physi- 
cal facts  and  laws  wiuin  the  knowledge  of  com- 
mon experience  will  be  disregarded  and  treated 
as  though  it  had  not  been  spoken ;  hence,  where 
It  appeared  that  a  street  car  could  not  have  been 
more  tlian  100  feet  away  when  a  driver  proceed- 
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ed  from  &  place  of  lafety  to  the  crotainc  where 
an  accident  occarred,  nis  testimon?  that  the 
rapid  pro^reaa  of  the  car  raised  auch  a  cloud 
of  dust  aa  to  obscure  the  headlight  ao  that  it 
could  not  be  aeen  over  a  block  away  must  be 
disregarded. 

5.  Stbeet  Raiiaoads— Coujsior   with   Vb- 

HICU  —  PBOXWATE  GaUSX  —  CORODBBIRa 

Nbglioencb  or  Anotheb. 

If  a  motorman  was  negligent  in  not  ring- 
ing tile  bell  or  making  an  effort  to  reduce  speed 
after  a  collision  became  imminent,  negligence  of 
the  driver  of  the  vehicle  in  which  plaintiff  was 
riding  would  not  relieve  the  railway  company 
from  liability,  on  the  ground  that  the  negligent 
acts  of  its  servant  were  the  remote  cauae  of 
plaintifPs  injury. 
4.  NBOLIOENCS  —  CONTBIBCTOBT    Nkqugkhcb 

—  IHPUTED  NeGLIOKROE  —  NEGLIGEHCB  OV 

Dbivex 

Where  plaintiff,  a  girl  not  over  16  years  of 
age,  waa  sitting  in  the  rear  of  a  vehicle,  which 
her  stepfather  was  driving,  his  negligence  In 
driving  into  a  dangerous  position  could  not  be 
imputed  to  plaintiff,  her  status  being  that  of  a 
mere  paasenger. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  87,  Negligence,  {{  147-1150.] 

C.  Save  —  QnEsriONS  fob  Jubt  —  Oodtbibu- 

TORT  Neolioence  oe  Minob. 

Where  plaintiff,  a  girl  not  over  16  years 
old,  waa  ilding  in  a  vehicle  which  her  stepfa- 
ther drove  into  a  position  of  danger,  whether 
she  was  negligent  In  not  taking  precautious  to 
avoid  the  injury,  luili  for  the  Jury. 

[E5d.  NtJte.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  S  347%.] 

6.  TBIAt— iNBTBUOnONB— NONDlBEOnOH. 

Omission  of  plaintiff  to  ask,  and  of  the 
court  to  give,  instructions  submitting  the  issue 
of  negligence  in  a  personal  injury^  action,  held 
mere  nondirection,  and  not  reversible  error. 

7.  Save— Issues  Not  Pleaded. 

In  an  action  for  negligence,  refusal  to  give 
an  instruction  on  contributory  negligence  is  not 
error  when  that  issue  is  not  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  587-695.] 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty;    Hermann  Brumback,  Judge. 

Action  by  Cella  Zalotucbin  against  the 
Metropolitan  Street  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  H.  Lucas,  Frank  O.  Johnson,  and 
Ben  F.  White,  for  appellant  Fred  A.  Box- 
ley  and  E.  B.  Silverman,  for  respondent 

JOHNSON,  J.  PlaintUr  alleges  she  was  in- 
jured in  a  collision  between  a  wagon  in 
-which  she  was  riding  and  a  street  car  op- 
erated by  defendant,  and  that  the  injury  was 
the  direct  result  of  defendant's  negligence. 
She  recovered  Judgment  in  the  sum  of  $200, 
and  the  cause  is  here  on  the  appeal  of  de- 
endant 

At  the  time  of  the  injury,  which  occurred 
on  the  19th  day  of  July,  1908,  plaintiff  was 
a  minor.  Her  exact  age  is  not  disclosed, 
but,  from  facts  appearing  in  the  record.  It  is 
fair  to  assume  she  was  not  over  16  years 
old.  The  place  of  the  injury  waa  at  the  cor- 
ner of  Ouinnotte  and  Michigan  avenues  in 
Kansas  City.  Defendant  operated  a  double- 
track  street  railway  along  Gulnnotte  avenne, 
the  course  of  which  lies  east  and  west    Elast- 


bound  cars  ran  over  the  south  trade,  and 
west-bound  cars  over  the  other  'track.  A 
brother  of  plaintiffs  stepfather  lived  (« 
the  southwest  comer  of  the  intersection  of 
the  two  avenues,  and, plaintiff  accompanied 
her  mother  and  stepfather  on  a  visit  to  his 
family.  They  rode  in  a  one-horse  wagon, 
made  the  visit,  and  at  about  10  o'clock  In  the 
evening  started  to  return.  When  they  seat- 
ed themselves  in  the  wagon,  the  horse  faced 
n<Mrth,  with  his  bead  about  five  feet  from  the 
south  rail  of  the  south  track.  The  mother 
and  stepfather  occupied  the  only  seat,  and 
the  latter  acted  as  driver.  Plaintiff  sat  on 
a  box  placed  behind  the  seat,  with  her  face 
towards  the  rear  of  the  wagon,  and  carried 
a  lighted  lantern.  There  were  other  occu- 
pants of  the  vehicle,  but  their  number  and 
description  are  not  important  There  were 
no  street  lamps  on  Gulnnotte  avenue,  and, 
according  to  ail  the  evidence.  It  was  very 
dark.  The  stepfather  testifled  that  it  was 
his  purpose  to  go  straight  across  the  tracks, 
and  Just  before  he  started  the  horse  he  look- 
ed up  and  down  the  street  to  see  If  a  car 
were  approaching.  His  view  to  the  west  was 
unobstructed  for  perhaps  five  or  six  blocks, 
and  he  saw  no  car.  Plaintiff  also  testified 
that  she  looked  to  the  west  and  saw  none. 
The  driver  started  the  horse,  and  had  driven 
him  on  to  the  south  track,  when,  looking 
again  to  the  west,  he  saw  the  headlight  of 
a  car  which  then  was  about  a  block  away 
and  approaching  at  a  very  rapid  rate  of 
speed.  Plaintiff  says  she  looked  at  the  same 
time,  saw  the  car,  and  called  to  the  driver 
to  hasten.  He  urged  the  horse,  and  increas- 
ed Its  speed,  but  before  the  crossing  could 
be  accmnplished,  the  car  violently  collided 
with  the  wagon,  and  the  injury  resulted. 
All  of  the  witnesses  introduced  by  plaintiff 
testified  that  the  car  was  running  at  the  high- 
est possible  rate  of  speed,  and  that  the  bell 
was  not  rung,  nor  was  any  warning  given  of 
its  approach.  They  state  further  that  the 
motorman  made  no  effort  prior  to  the  colli- 
sion to  reduce  fipeed.  It  is  admitted  that 
the  car  was  provided  with  an  electric  head- 
light; but,  in  explanation  of  the  failure  of 
the  occupants  of  the  wagon  to  see  it  In  time 
to  avoid  the  collision,  they  say  the  car  in 
its  rapid  progress  raised  a  great  cloud  of 
dust  which  so  obscured  the  light  that  it 
could  not  be  seen  until  the  car  was  not  over 
a  block  away.  On  behalf  of  defendant,  the 
evidence  tends  to  show  that  the  car  was 
running  at  a  rate  of  speed  not  to  exceed  10 
or  12  miles  per  hour;  that  the  bell  was  be- 
ing rung  continuously;  that  owing  to  the 
darkness  the  motorman  could  not  see  the 
horse  and  wagon  until  they  came  into  the 
narrow  pathway  of  the  headlight;  that  the 
wagon  then  was  not  over  30  feet  away;  that 
the  motorman  at  once  reversed  the  current 
In  an  effort  to  stop  the  car,  and  did  material- 
ly reduce  speed,  but  could  not,  in  the  space 
allotted,  prevent  the  collision.  The  negli- 
gence (Charged   In  the  petition  is   that  the 
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"agents  and  aerrants  in  charge  thereof  care- 
lessly and  negligently  ran  an  electric  car 
eastward  along  the  south  track  of  the  de- 
fendant's said  railway  and  across  Michigan 
avenue  aforesaid,  without  ringing  the  bell  or 
sounding  the  gong  of  said  car.  and  defend- 
ant, its  agents  and  servants  aforesaid,  care- 
lessly and  negligently  failed  to  look  ahead 
and  to  observe  plaintiff  crossing  and  being 
upon  the  track  and  in  a  position  of  danger, 
and  carelessly  and  negligently  failed  to  stop 
or  check  the  speed  of  said  car  until  plaintiff 
could  get  off  the  said  track  or  out  of  the  way 
of  said  car,  although  said  car  at  the  time 
plaintiff  was  crossing  said  tracks  as  aforesaid 
was  Bufflcient  distance  westward  from  said 
point  of  crossing  for  defendant  to  have  done 
so,  by  the  exercise  of  ordinary  care,  and  care- 
lessly and  negligently  ran  said  car  against 
said  vehlde  and  against  plaintiff."  The  an- 
swer, in  addition  to  a  general  denial,  con- 
tains the  following  plea:  "That  if  plaintiff 
received  any  injuries  at  the  time  mentioned 
In  said  petition,  the  same  were  caused  by  the 
fault  and  negligence  of  the  driver  of  the 
wagon  in  which  the  plaintiff  was  riding." 

First  we  will  dispose  of  the  contention  that 
the  learned  trial  Judge  erted  in  refusing  the 
request  of  defendant  for  an  instruction  in 
the  nature  of  a  demurrer  to  the  evidence. 
From  the  standpoint  presented  by  the  evi- 
dence of  plaintiff,  the  negligence  of  defend- 
ant in  the  operation  of  the  car  Is  apparent 
Grant  that  plaintiff  cannot  recover  on  the 
ground  of  negligence  in  running  the  car  at  an 
excessively  high  rate  of  speed  for  the  rea- 
son that  she  has  not  pleaded  such  act  in  her 
petition,  still  her  evidence  abundantly  sus- 
tains the  charge  that  the  bell  was  not  rung 
as  the  car  approached  the  crossing,  and  that 
the  motorman  was  negligently  Inattentive  to 
the  track  ahead  of  him.  Whether  the  rate 
of  speed  at  which  the  car  was  running  was 
25  or  30  miles  per  hour,  as  the  testimony  of 
plaintiff's  witnesses  would  seem  to  indicate, 
or  was  only  10  or  12  miles  per  hour,  as  stat- 
ed by  the  witnesses  for  defendant,  the  fact  re- 
mains that  the  motorman  was  operating  a 
powerful  and  dansrerous  vehicle  along  a  pub- 
lic thoroughfare  where  others  had  a  right  to 
be,  and,  in  the  exercise  of  reasonable  care, 
could  not  approach  a  crossing  where  he  had 
reason  to  anticipate  the  presence  of  vehicles 
and  pedestrians  without  keeping  a  close  look- 
out and  without  giving  warning  of  the  pres- 
ence of  the  car.  Grout  v.  Central  Electric 
Railway  Company  (Mo.  App.)  102  S.  W.  1026; 
Cole  V.  Railway,  121  Mo.  App.  605,  07  S.  W. 
555. 

But  it  is  argued  by  defendant  that  the  neg- 
ligence of  the  motorman,  if  It  existed,  should 
be  regarded,  not  as  the  direct,  but  as  a  re- 
mote, cause  of  the  injury,  the  direct  cause 
being  the  negligence  of  the  driver,  which,  it 
Is  urged,  is  Indisputably  established  by  plain- 
tiff's evidence  as  well  as  by  that  Introduced 
by  defendant  We  agree  with  defendant  that 
his  negligence  is  so  clearly  established  by  all 


the  evidence,  including  his  own  testimooy, 
that  It  cannot  be  regarded  as  an  Issue  of  fact 
At  the  time  he  started  to  drive  forward  he 
was  in  a  poslticMi  whrae,  in  the  exercise  of 
reasonable  care,  he  could  not  fall  to  see  the 
car,  nor  to  understand  that  it  was  perilous 
for  him  to  attempt  to  cross  ahead  of  it  The 
horse  had  not  traveled  over  12  or  15  feet  un- 
til the  vehicles  collided,  and,  should  we  as- 
sume that  the  car  was  running  at  the  rate 
of  25  or  SO  miles  per  hour,  It  could  not  have 
been  over  100  feet  from  the  place  of  collision 
when  the  driver  proceeded  from  a  place  of 
safety  to  the  crossing.  His  assertion  that 
when  he  looked  Just  before  starting  the  car 
was  not  visible,  for  the  reason  that  it  was 
at  that  time  more  than  a  block  away,  and,  on 
account  of  Its  great  speed,  was  raising  a 
cloud  of  dust  In  front  of  it  which  totally  ob- 
scured the  headlight  is  too  absurd  to  merit 
serious  consideration.  As  we  have  Just  said. 
It  could  not  have  been  more  than  lOO  feet 
away,  even  had  It  been  going  at  top  speed, 
and  the  contention  that  a  swiftly  moving  ve- 
hicle under  ordinary  conditions  of  wind  and 
weather  will  throw  up  a  dond  of  dust  In  ad- 
vance of  It  Is  a  proposition  In  physics  beyond 
the  comprehension  of  reasonable  minds.  Such 
evidence  goes  for  naught  against  the  plain 
physical  facts  of  the  sltoatlon.  The  rule  is 
well-settled  that  testimony  utterly  at  war 
with  physical  facts  and  laws  within  the 
knowledge  of  common  experience  will  be  dis- 
regarded and  treated  as  though  it  had  not 
been  spoken.  The  driver  either  did  not  look 
at  all  until  after  he  drove  into  peril,  or  else 
deliberately  attempted  to  cross  in  front  of 
a  car  running  at  a  dangerously  high  rate  of 
speed,  relying  on  the  prudence  and  humanity 
of  the  motorman  to  prevent  a  collision.  In 
either  event  bis  conduct  cannot  be  defraded 
successfully,  and,  if  this  were  a  contest  be- 
tween him  and  defendant  we  would  not  hes- 
itate to  declare  that  his  own  negligence 
would  preclude  a  recovery. 

But  It  cannot  be  declared  as  a  matter  of 
law  that  the  negligence  of  the  driver  was  the 
sole  producing  cause  of  plaintiffs  Injury.  On 
the  hypothesis  that  the  motorman  was  neg^ 
ligent  In  not  ringing  the  bell  and  In  falling 
to  make  any  effort  to  redace  speed  after  It 
became  apparent  that  a  coUisI<Hi  was  immi- 
nent and  that  the  driver  negligently  failed 
to  look  for  the  approaching  car  before  at- 
tempting to  cross  and  did  not  know  of  its 
presence  until  after  plaintiff  was  Imperiled — 
a  hypothesis  of  fact  which  reasonably  may 
be  Indulged  after  the  rejection  of  that  part 
of  the  driver's  testimony  at  variance  with 
plain  physical  facts — the  negligent  acts  of 
the  motorman  and  driver  were  concurrent 
and  co-operative.  Each  contributed  to  the 
production  of  the  Injury,  and  defendant  can- 
not escape  liability  on  the  ground  that  the 
negligent  acts  of  its  servant  were  a  remote 
cause. 

Nor  do  we  agree  with  the  argument  of  de- 
fendant that  the  negligence  of  the  driver 
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sbould  be  imputed  to  plaintiff,  and  If  regard- 
ed as  an  agency  contributing  to  ber  Injury 
should  prevent  a  recovery.  Waiving  tbe 
point  that  imputed  negligence  is  not  pleaded 
by  defendant  in  its  answer,  the  evidence 
clearly  shows  that  tbe  status  of  .plaintiff  In 
tbe  wagon  was  that  of  a  mere  passenger. 
She  bad  no  right  nor  power  to  exercise  con- 
trol over  the  management  of  the  vehicle,  and 
neither  actually  nor  theoretically  was  ber 
Bt^fatber  her  agent  In  tbe  discharge  of  his 
duties  as  driver.  Stotler  v.  Railroad,  200 
Mo.  107,  98  S.  W.  609;  Petersen  v.  Transit 
Co.,  199  Mo.  831,  97  S.  W.  860;  Becke  ▼. 
RaUway,  102  Mo.  544,  13  S.  W.  10S3,  9  L.  B. 
A.  157;  Sluder  v.  Transit  Co.,  189  Mo.  107, 
88  S.  W.  648,  5  li.  R.  A.  (N.  S.)  186;  Profit 
V.  Railway.  91  Mo.  App.  360;  Marsh  v.  Ball- 
way,  104  Mo.  App.  677,  78  8.  W.  284. 

Finally,  It  Is  contended  on  this  branch  of 
the  case  that  though  we  should  conclude 
that  the  negligence  of  the  driver  should  not 
be  imputed  to  plaintiff,  still  she  cannot  re- 
cover for  the  reason  that  her  own  evidence 
convicts  her  of  negligence  which  directly  con- 
tributed to  the  production  of  b«-  Injury.  The 
rule  is  invoked  that  "if  a  person  riding  in  a 
vehicle  knows  that  the  driver  is  negligent, 
and  be  takes  no  precaution  to  guard  against 
Injury,  be  cannot  recover,  for,  in  such  case, 
the  negligence  is  bis  own  and  not  simply 
that  of  the  driver.  The  plaintiff  cannot  right- 
fully omit  to  use  care  in  blind  dependence 
upon  another,  but  must  use  care  proportion- 
ate to  the  danger  of  whlcb  the  facts  convey 
knowledge."  Elliott  on  Railroads,  voL  3,  i 
1174;  Oanter  v.  City  of  St  Joseph  (decided 
at  this  term)  1(KS  8.  W.  1;  Marsh  r.  Railway, 
104  Mo.  App.  677,  78  8.  W.  284.  Overlooking 
tbe  fact,  for  the  present  that  defendant  did 
not  plead  contributory  negligence  In  its  an- 
swer, and  treating  tbe  question  now  under 
consideration  as  one  in  issue,  we  find  no  oc- 
casion for  pronouncing  plaintiff  guilty  of  neg- 
ligence In  law  under  tbe  rule  stated.  Wheth- 
er plaintiff  looked  while  tbe  vehicle  was  in 
a  place  of  safety,  saw  the  car  approaching, 
and  failed  to  warn  her  stepfather,  or  did 
not  look  at  all  in  tbe  direction  from  which 
tbe  car  approached  until  she  had  reached  a 
dangerous  position,  ber  conduct  would  have 
been  a  subject  for  the  jury  to  classify,  had 
the  pleadings  raised  the  Issue  of  contributory 
negligence.  On  account  of  her  minority,  ber 
actions  should  not  be  measured  In  law  by 
the  standard  to  be  applied  to  persons  of  ma- 
ture years.  As  a  general  rule,  the  charac- 
terization of  the  conduct  of  a  minor  la  re- 
garded as  an  issue  for  the  triers  of  fact  to 
solve,  and  we  perceive  no  reason  for  making 
of  tbe  present  case  an  exception  to  that  rule. 
Tbe  acts  of  plaintiff  were  not  so  glaringly 
negligent  as  to  compel  ns  to  say  that  reason- 
able minds  conld  not  differ  with  respect  to 
them.  Considering  ber  position  in  the  wag- 
on, and  the  further  fact  that,  being  a  mere 
child,  she  naturally  would  rely  greatly  on 
the  watchfulness  and  discretion  of  her  moth- 


er and  stepfather,  whose  opportunities  to 
judge  of  the  risk  Involved  in  attempting  the 
crossing  were  better  than  h«:  own.  It  Is  a 
fair  inference  to  say  that  she  acted  In  a  man- 
ner to  be  expected  of  a  person  of  her  age  and 
apparent  Intelligence.  Mann  v.  Railway,  123 
Mo.  App.  486,  100  8.  W.  666;  8toOer  v.  Ball- 
road,  supra.  The  demurrer  to  the  evidence 
was  properly  overruled. 

Objections  are  made  to  tbe  rulings  of  the 
learned  trial  judge  in  tbe  giving  and  refusal 
of  instructions  to  the  jury.  Most  of  the  ob- 
jections have  been  answered  In  the  views  ex- 
pressed. The  omission  of  plaintiff  to  ask, 
and  of  the  court  to  give,  an  Instruction  sub- 
mitting tbe  issue  of  negligence,  must  be  class, 
ed  as  mere  nondirection,  and  therefore  not 
reversible  error.  Hooper  v.  Railway,  12S 
Mo.  App.  329,  102  8.  W.  68;  Wilson  v.  Ball- 
way,  122  Mo.  App.  667,  99  8.  W.  466.  As  the 
issue  of  contributory  negligence  was  not 
pleaded,  no  error  was  committed  in  the  re- 
fusal of  an  instruction  asked  by  defendant 
In  which  that  issue  was  submitted. 

The  record  is  free  from  substantial  error, 
and  it  follows  that  the  judgment  must  be  af- 
firmed.   All  concur. 


BROWN  v.  QDINCT,  O.  ft  K.  a  E.  CO. 

(Kansas  CSty  Court  of  Appeals.     Missouri. 

Dec.  2,  1907.    Rehearing  Denied  Jan. 

6,  1908.) 

1.  BuxsoADs— Failubk  to   Fkncx   TaAOK— 

KiLLINO  ANIUALB— LlABILITT. 

Where  a  railroad  track  passes  along  a  high- 
way, the  statute  requires  the  company  to  fence 
it ;  and  where  animiila  pass  on  the  track  through 
want  of  such  fence,  and  are  injured,  the  com- 
pany is  liable,  whether  the  owner  owns  adja- 
cent lands  or  not 

[Bd.  Note.— For  cases  In  point,  see  CJent  Dig. 
vol.  41,  Railroads,  {  1426.f 

2.  Appkai,  —  Rtturos  ow  Evidenok  —  Pbej- 

UDICIAL    EbBOB. 

Where,  notwithstanding  an  objection  to  a 
question  was  sustained,  the  witness  answered  It 
and  the  answer  was  not  withdrawn,  the  ruling 
waa  not  prejudicial. 

3.  RAII.BOADS— KlIiLIRO    ANtlLALS— EVIDKNOZ 

— ADuissiBiLnr. 

In  an  action  against  a  railroad  for  inju- 
ries to  an  animal  escaping  on  its  Tight  of  way 
through  a  defective  gate  in  the  right  of  way 
fence,  the  testimony  of  witnesses,  who  examined 
the  gate  soon  after  the  occurrence,  that  by  work- 
ing the  gate  back  and  forth  the  slat  holding  it 
shut  would  work  out  and  the  gate  would  open, 
was  competent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1600.] 

4.  EviDKNCK— Statement  oi'  Fact  —  C0NOI.U- 
BION  OF  Wn-NESs. 

A  statement  of  witnesses,  who  experiment- 
ed with  a  gate,  that  by  working  It  back  and 
forth  the  slat  holding  it  would  work  out  and  the 
gate  would  open,  was  a  statement  of  a  fact, 
and  not  a  mere  conclusion. 

UEi.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  K  2149-215lll 

5.  RaILBOADS    —     INJTTBIES     TO     ARIKALS     ON 

Track— Actions  —  NEOLiaENOE  —  Instbttc- 

TIONS. 

An  action  for  injuries  to  a  horse  struck  by 
a  train  at  a  point  where  the  railroad  waa  re- 


Digitized  by 


Google 


552 


106  SOUTHWESTERN  REPORTEB. 


(Mou 


quired  to  fence,  after  the  horse  had  entered  on 
the  right  of  way  through  a  defective  gate  in  the 
right  of  way  fence,  is  not  an  action  for  negli- 
gence, and  a  cliarge  on  the  absence  of  evidence 
of  negligence  is  properly  refused. 
e.  Tbiai/— Instbcctioh— GoiofENT  OH  Tsarri- 

MONT. 

An  instruction  that  any  statement  plaintiff 
testifying  in  his  own  behalf  may  have  made 
against  his  own  Interest  is  presumptively  true, 
and  that  the  jury  should  give  statements  made 
by  him  in  his  own  favor  only  such  weight  as 
they  may  believe  they  are  entitled  to,  consider- 
ing his  interest  in  the  result  amounts  to  &  com- 
ment on  the  testimony,  and  is  properly  refused. 

Appeal  from  Oiicult  Oonrt,  Grundy  Oonn- 
ty;    Geo.  W.  Wanamaker,  Jodge. 

Action  by  Dee  Brown  against  the  Qulncy, 
Omaha  ft  Kansas  City  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  Q.  Trimble  and  Hall  ft  Hall,  for  appel- 
lant B.  M.  Harber  and  A.  O.  Enlgbt,  for 
respondent. 

BROADDUS,  P.  J.  The  plalntirs  suit 
against  defendant  Is  for  damages  for  alleged 
Injuries  to  his  horse,  claimed  to  Iiave  been 
struck  by  defendant's  engine  and  cars  at  a 
point  on  its  railroad  where  It  was  required 
by  the-  statute  to  fence  Its  track.  It  appears 
that  the  animal  got  upon  defendant's  right 
of  way  ttirough  an  open  gate  at  a  farm  cross- 
ing. This  farm  crossing  led  from  the  high- 
way Into  premises  of  one  Thompson.  The 
plalntlflF's  land  did  not  adjoin  the  railroad. 
The  plalntlfTs  testimony  tends  to  show  that 
said  gate  had  not  sufficient  fastening  hooks,  or 
latches  to  keep  It  closed;  that  the  post  to 
which  It  was  fastened  was  broken  off  and 
shaky ;  that  the  gate  did  not  come  sufficient- 
ly close  to  the  post  to  properly  fasten ;  and 
that  by  reason  of  these  defects  it  would  not 
stay  closed,  and  on  the  slightest  movement 
of  the  wind  It  would  open.  The  gate  re- 
mained In  this  condition  from  April  to  Oc- 
tober; the  latter  being  the  month  In  which 
the  horse  was  injured.  The  defendant's  evi- 
dence tended  to  show  that  the  gate  was  con- 
tinuously and  persistently  left  open  by  tres- 
passers during  the  time  mentioned,  and  that 
plaintiff,  with  knowledge  of  these  facts,  turn- 
ed his  horse  loose  to  graze  upon  the  common, 
and  that  he  wandered  onto  the  defendant's 
right  of  way  through  said  gate.  The  cause 
was  submitted  to  the  Jury  upon  Instructions, 
which  returned  a  verdict  for  the  plaintiff. 

The  defendant  raises  various  questions; 
the  principal  one  being  that,  the  animal  not 
having  escnped  from  plalntlfTs  premises  ad- 
joining the  railroad  track,  the  defendant  Is 
not  liable.  But  this  point  must  be  ruled 
against  the  defendant.  It  is  the  law  of  this 
state  that,  where  a  railroad  passes  along  a 
highway,  the  statute  requires  the  company 
to  fence  its  track  as  a  police  regulation  for 
the  protection  of  the  public  generally,  in. 
such  cases,  where  animals  get  upon  the  rail- 
road track  through  want  of  such  fences  and 
are  Injured,  the  company  will  be  liable  to 


the  owner  for  such  Injury,  whether  he  be 
owner  of  adjoining  lands  or  not  liiggs  v. 
Railroad,  120  Mo.  App.  8S3,  loc  dt,  96  S. 
W.  707 ;  Morris  v.  Railway  Co.,  79  Mo.  367 ; 
Miller  V.  Wabash  Ry.  Co.,  47  Mo.  App.  630. 

On  the  trial  the  defendant  asked  the  wit- 
ness Miller  whether  In  his  opinion  the  wind 
could  Bliake  the  gate  open  and  work  the  latch 
back  so  as  to  open  the  gate.  Hie  plaintUF 
objected  to  the  question,  which  objection  was 
sustained.  Notwithstanding  the  objection 
was  sustained  by  the  court  the  witness  an- 
swered, "No,"  and  the  question  and  the  an- 
swer were  not  withdrawn  from  the  Jury.  It 
seems  from  this  that  the  defendant  had  the 
benefit  of  the  question  notwithstanding  the 
action  of  the  court  and  the  plaintiff  was  con- 
tent to  allow  the  answer  to  remain  In  the 
record.  The  witness  further  said  that  "tliat 
slat  fitted  In  the  gate  and  between  the  braces, 
and  stayed  In  the  gate  so  tightly  that  It 
couldn't  be  shoved  back  six  or  eight  Inches 
by  the  wind." 

Objection  was  made  by  the  defendant  to 
the  action  of  the  court  In  permitting  tlie 
plaintiff  to  prove,  by  witnesses  who  examin- 
ed the  gate  soon  after  the  occurrence,  that  by 
the  working  of  the  gate  back  and  forth  tbe 
slat  holding  the  gate  shut  would  work  out 
and  the  gate  would  come  open.  We  think 
the  evidence  was  competent  for  It  tended  ta 
show  that  there  had  been  no  change  In  tbe 
condition  of  the  gate.  It  was  shown  that 
the  witnesses  experimented  with  the  gate  by 
handling  It  and  demonstrated  by  working 
the  gate  the  slat  would  come  out  This  was 
a  statement  of  a  fact,  and  not  the  mere  con- 
clusion of  witnesses. 

The  defendant  complains  of  the  action  of 
the  court  in  refusing  to  instruct  the  Jury,  as 
requested,  that  there  was  no  evidence  that 
defendant's  employes  who  had  charge  of  the 
train  that  struck  plalntUTs  horse  were  guilty 
of  negligence.  This  Is  not  an  action  for  neg- 
ligence, and  therefore  the  Instruction  had 
nothing  to  do  with  the  issue.  The  action  of 
the  court  was  proper. 

The  defendant  complains  of  the  refusal 
of  the  court  to  give  Instruction  No.  12,  asked 
on  Its  part  The  said  instruction  reads  as 
follows:  "The  court  Instruets  the  Jury  that 
while  the  plaintiff  la  a  competent  witness  In 
his  own  behalf,  yet  In  considering  his  testi- 
mony, and  determining  what  weight  If  any, 
you  will  give  to  It  you  should  take  Into  con- 
sideration the  fact  that  he  Is  the  plaintiff 
and  directly  Interested  in  the  result  of  the 
suit;  and  any  statement  he  may  have  made 
against  his  own  Interest  the  law  presumes  to 
be  true,  because  against  his  Interest  but  you 
should  give  statements  made  by  him  In  his 
own  favor  only  such  weight  and  belief  as 
you  may  believe,  from  ail  the  facts  and  cir- 
cumstances in  the  case,  they  are  entitled  to." 
On  the  question  raised  by  this  Instruction 
the  decisions  of  the  appellate  courts  in  this 
state  are  not  in  harmony.    In  Feary  t.  Met- 
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ropoUtan  By.  Co.,  182  Mo.  75,  62  S.  W.  452, 
the  court  held  that  a  similar  Instiructlon  was 
proper.  In  Sheperd  v.  St  Louis  Transit  Co., 
189  Mo.  362,  87  S.  W.  1007,  the  court  held 
that  the  plalntUTs  statement,  made  against 
his  own  interest,  was  presumed  to  be  true. 
There  are  also  other  cases  to  the  same  ef- 
fect But  In  Montgomery  y.  Bailroad,  ISl 
Mo.  477,  79  S.  W.  930,  the  court  held  that 
such  an  Instruction  was  erroneous.  The  lat- 
ter case  has  met  the  approval  of  the  Su- 
preme Oourt  in  the  decision  of  the  late  case 
of  Zander  t.  St  Louis  Transit  Co.,  103  S. 
W.  1006,  wherein  the  court  holds  that  it 
would  amount  to  a  comment  on  the  testi- 
mony. It  follows  that  the  action  of  the  oourt 
in  refusing  said  instruction  was  proper. 

No  other  questions  of  importance  were 
raised  in  the  case. 

For  the  reason  given,  the  cause  is  aflnned. 
All  concur. 


CHAStyVER  T.  ST.  LOUIS  *  S.  F.  B.  00. 

(Court  of  Appeals  of  Kansas  City.     Miaaourl. 
Dec.  2,  1907.) 

1.  AoTioR— CAtJSE  o*  AonoK  —  What  IjAw 

GOVEBHS. 

There  being  no  law  in  the  place  where  the 
alleged  act  was  committed  giving  plaintiff  right 
of  action,  no  action  for  gach  wrong  can  l>e  main- 
tained here,  for  to  hold  otherwise  would  be  to 
say  that  one  state  oonld  prescribe  rules,  no  mat- 
ter how  arbitrary,  to  govern  persons  and  things 
in  another  state. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  1,  Action,  H  10-16.] 


2.    COTTBTB— FiDEBAI,  GOUBTS— STATC  LaWS  AS 

Rux£8  ot  Decision  —  Authobitt  ot  Coh- 

if ON  Laws  or  State. 

Where  the  relation  of  master  and  servant 
is  unaffected  by  statute,  the  responsibility  of 
the  master  for  injuries  caused  to  or  by  his  serv- 
ants is  one  of  general  law  as  to  which  the  coarts 
of  the  United  States  are  not  bound  to  follow 
the  state  courts. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  18,  Courts,  {{  939-949.] 

8.  Same. 

Act  Cong.  May  2,  1890,  c.  182,  U  29-81,  26 
Stat  pp.  93-06,  establish  a  United  States  court 
of  geuMal  Jurisdiction  in  Indian  Territory,  and 
provide  that  the  general  laws  of  Arkansas  as 
contained  in  Mansfield's  Digest  of  Arkansas 
Statutes  shall  be  in  force  in  Indian  Territory 
so  far  as  not  locally  inapplicable  or  in  conflict 
with  any  law  of  Congress,  until  otherwise  pro- 
vided. Mansf.  Dig.  {  566,  provides  that  the 
common  law  of  England,  so  far  as  applicable 
and  of  a  general  nature,  and  all  British  statutes 
in  aid  of  common  law,  passed  not  later  than  a 
certain  time,  and  not  Inconsistent  with  the  Con- 
stitntion  and  laws  of  the  state,  shall  be  the  rule 
of  decision  in  Arkansas  until  altered  or  repeal- 
ed. Plaintiff  was  injured  in  Indian  Temtory 
through  the  negligence  of  a  fellow  servant  Held 
that  there  being  no  statute  in  Arkansas  as  to 
the  responsibility  of  a  master  for  injuries  to 
a  servant,  and  the  question  being  one  of  general 
law  in  which  the  federal  courts  are  not  bound  by 
the  decisions  of  state  courts,  the  decisions  of  the 
federal  courts  furnish  the  rule  by  which  deleai- 
ant's  liability  should  be  tested,  and  not  the  deci- 
sions of  the  Arkansas  courts. 

FEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  U  977,  07aj 


4.  Hastes  and  Skbvant— Mabtbb's  Lxabii> 
ITT  roB  Injubt  to  Sebvant— Conoitbbxnt 
Neouoence  of  Masteb  and  Fellow  Skbv- 
ant. 

TIm  mis  tliat  where  a  servant  is  injured 
by  the  concurrent  negligence  of  a  master  and 
fellow  servant  no  action  will  lie  against  the 
master,  is  not  recognized  by  the  courts  of  the 
United  States. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  fS  615-634.1 

5.  Same— Belation  or— Natube  or. 

In  the  courts  of  the  United  States,  a  sec- 
tion foreman,  in  the  operation  of  his  hand  car, 
stands  to  the  section  hands,  not  as  a  vice  princi- 
pal, bat  as  a  fellow  servant 

6.  Save— Mabteb's  Liabiutt  tob  Injubikb 
TO  Skbvant— Bisk  Assuued  by  Sebvant— 
Ofebation  or  Bailboads. 

Where  a  section  hand,  on  account  of  his 
hand  car  being  overloaded  by  fellow  servants, 
was  thrown  and  injured,  audit  was  shown  that 
such  overloading  was  customary  when  he  ac- 
cepted the  employment,  and  continued  to  the 
date  of  his  injury ;  that  he  made  no  complaint, 
and  had  no  assurance  that  the  defect  would  be 
remedied,  the  principle  of  assumption  of  risk,  as 
interpreted  by  the  conrts  of  the  United  States, 
denies  him  a  recovery. 

[Ei.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  ii  559-564.] 

Appeal  ftom  Oircuit  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  Adelbert  Chandler  against  the 
St  Louis  &  San  Francisco  Bailroad  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Beversed. 

L.  F.  Parker  and  I.  P.  Dana,  for  appellant. 
Beed,  Yates,  Mastln  &  Howell,  for  respond- 
ent 

JOHNSON,  J.  Plaintiff,  employed  by  de- 
fendant as  a  section  hand,  was  thrown  from 
a  hand  car  and  injured.  He  brought  this  ac- 
tion in  the  circuit  court  of  Jackson  county  to 
recover  damages,  and  in  his  petition  alleged 
that  his  injury  was  the  direct  result  of  de- 
fendant's negligence.  He  recovered  Judg- 
ment in  the  sum  of  $2,000,  and  defendant  ap- 
pealed. 

The  injury  occurred  on  the  6th  day  of 
November,  1902,  on  defendant's  railroad, 
near  the  station  of  Miami,  In  the  Indian  Ter- 
ritory. Plaintiff  was  a  member  of  a  section 
crew,  consisting  of  10  laborers  and  a  fore- 
man. In  obedience  to  an  order  of  the  fore- 
man, they  placed  their  tools,  dinner  buckets, 
and  a  water  keg  on  the  car,  and  the  11  found 
places  thereon,  and  proceeded  to  the  scene 
of  their  work  for  that  day.  The  vehicle  was 
an  ordinary  band  car,  the  platform  of  which 
was  about  5  feet  long  and  4%  feet  wide. 
Plaintiff  and  three  other  laborers  stood  at 
the  front  handle,  and  were  so  crowded  that 
tbey  were  compelled  to  stand  sidewise.  The 
evidence  of  plaintiff  tends  to  show  that  the 
car  was  overloaded,  and  that  oa  account  of 
this  condition,  and  of  the  fact  that  he  could 
use  but  one  hand  in  supporting  himself,  bis 
position  was  dangerously  insecure.  Plaintiff 
did  not  know  where  the  car  would  stop,  and, 
taken  unawares  by  a  sudden  and  unnecessar- 
ily violent  checking  of  its  speed,  produced 
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by  one  of  the  men  setting  the  brake,  was 
thrown  In  front  of  the  car  and  seriously  In- 
jured. It  does  not  appear  that  the  foreman 
who  was  present  ordered  the  brake  to  be 
set  at  that  time,  nor  In  that  manner;  bnt 
the  act  was  performed  by  the  brakeman  of 
his  own  volition,  and  for  the  reason  that 
the  car  had  reached  the  place  where  the 
men  were  to  work.  Plaintiff,  on  cross-exam- 
ination, testified  that  he  had  been  working 
for  defendant  "on  that  Job"  for  about  three 
weeks,  and  that  the  car  on  that  morning 
carried  its  usual  load  of  men  and  tools. 

The  averment  In  the  petition  of  specific 
negligence  Is  as  follows:  "That  its  foreman, 
James  Klegg,  was  negligent  In  placing  upon 
said  car  said  large  quantity  of  tools,  and 
said  11  men,  thereby  Increasing  the  liability 
of  plalntiCT  and  others  to  be  thrown  from  said 
car  In  the  event  of  its  sudden  stop.  That 
defendant,  through  its  agent  and  servant,  was 
guilty  of  negligence  In  suddenly  applying  the 
brake  to  said  car  while  it  was  moving  at  a 
high  rate  of  speed.  That  plaintiff  was  thrown 
from  the  car  by  reason  of  the  concurring 
negligence  of  defendant's  agents  and  serv- 
ants In  crowding  and  overloading  said  car 
and  thereby  rendering  plaintlfTs  footing 
thereon  Insecure,  and  in  the  sudden  putting 
on  of  the  brake  of  said  car  while  It  was 
being  propelled  at  a  high  rate  of  speed." 
The  answer  contains  (1)  a  general  denial, 
(2)  a  plea  of  contributory  negligence,  (3)  a 
plea  that  the  Injury,  If  any,  was  the  result 
of  one  of  the  nsual  and  ordinary  risks  of 
the  business,  (4)  the  defense  that  "If  plain- 
tiff was  Injured  at  the  place  described  there- 
in, then  his  right  to  recover  damages,  and  de- 
fendant's liability  therefor,  were  and  are 
dependent  upon  and  must  be  determined  by 
the  law  In  force  at  the  time  In  the  Indian 
Territory,  where  he  says  he  was  hurt,  and 
under  such  law  defendant  was  not  negligent, 
and  was  not  and  is  not  liable  for  his  al- 
leged injuries,  for  plaintiff  assumed  the  risk, 
in  connection  with  his  employment,  of  such 
Injuries." 

Defendant  Introduced  in  evidence  sections 
29,  30,  31,  Act  Cong.  May  2,  1890,  c.  182,  26 
Stat  93,  94,  95,  and  96.  This  act  establish- 
ed a  United  States  court  of  general  Juris- 
diction In  the  Indian  Territory,  and  Included 
the  provision  "that  certain  general  laws  of 
the  state  of  Arkansas  In  force  at  the  close 
of  the  session  of  the  General  Assembly  of 
that  state  of  1888,  as  published  In  1884,  in 
the  volume  known  as  'Mansfield's  Digest  of 
the  Statutes  of  Arkansas,*  which  are  not 
locally  inapplicable,  or  In  conflict  with  this 
act,  or  with  any  law  of  Congress  relating  to 
the  subjects  especially  mentioned  In  this  sec- 
tion, are  hereby  extended  over  and  put  In 
force  In  the  Indian  Territory  until  Congress 
shall  otherwise  provide."  Then  follows  an 
ennmeratlon  of  the  provisions  of  said  gen- 
eral statutes  adopted  for  use  in  the  Indian 
Territory,  and  among  them  that  contained  In 
chapter  20  of  the  digest  relating  to  the  com- 


mon and  statute  law  of  England.  Defendant 
then  Introduced  sectlcm  566  of  said  chapter 
20,  which  Is  as  follows:  "The  common  law 
of  England,  so  far  as  the  same  Is  applicable 
and  of  a  general  nature,  and  all  statutes  of 
the  British  Parliament  In  aid  of  or  to  snpply 
the  defect  of  the  common  law  made  prior  to 
the  fourth  year  of  'James  the  First  (that  are 
applicable  to  our  form  of  government),  of 
a  general  nature  and  not  local  to  that  king- 
dom, and  not  Inconsistent  with  the  Con- 
stitution and  laws  of  this  state,  shall  be 
the  rule  of  decision  In  this  state  unless  al- 
tered or  repealed  by  the  greneral  assembly  of 
this  state."  Further,  defendant  Introduced 
In  evidence  the  following  decisions  of  fed- 
eral courts:  Railway  Company  v.  Dye  et  aL, 
70  Fed.  24,  16  O.  Ot  A.  604;  Railway  Oo.  v. 
Waters,  70  Fed.  28,  16  C.  O.  A.  609;  Thom 
V.  Plttard,  62  Fed.  232,  10  a  C.  A.  S52; 
Tomlinson  v.  Railroad,  97  Fed.  252,  38  OL 
C.  A.  148;  Coyne  v.  Railway,  133  U.  8.  370, 
10  Sup.  Ot  882,  33  L.  Ed.  651 ;  Railway  Com- 
pany V.  Baugh,  149  U.  S.  368,  13  Sup.  Ct  914, 
87  Ifc  Ed.  772;  Railroad  v.  Hambly,  164  U. 
S.  849,  14  Sup.  Gt  963,  38  L.  Ed.  1009;  Rail- 
road V.  Charless,  162  U.  S.  869,  16  Sup. 
Ot  848,  40  li.  Ed.  999;  Alaaika  Mining  Ca  v. 
Whelan,  168  U.S.  86,  18  Svp-  Ot  40,  42  L. 
Ed.  390;  Railroad  v.  Conroy,  175  U.  S.  823, 
20  Sup.  Ct  86,  44  L.  Ed.  181;  Railway  v. 
Dlzon,  194  U.  S.  338,  24  Snpv  Ot  683,  48  li. 
Ed.  1006;  Id.,  139  Fed.  737,  71  O.  O.  A.  555; 
Looney  v.  Railroad,  200  U.  S.  480,  26  Sup. 
Ct  803,  50  L.  Ed.  564;  Kohn  v.  McNulta,  147 
U.  S.  238,  18  Snp.  Ct  29S,  37  L.  Ed.  150;  So. 
Pacific  Ry.  v.  Seley,  162  U.  S.  145,  14  Sup. 
Ct  630,  38  L.  Ed.  391 ;  St  Louis  Cordage  Ca 
r.  Miller,  126  Fed.  495,  61  C.  C.  A.  477,  63 
L  R.  A.  661.  Also  the  following  decisions 
of  the  Supreme  Court  of  Oklahoma:  Rnem- 
mell-Braun  Co.  v.  OahiU,  14  Okl.  422,  79  Pac. 
260 ;  Mollhoff  v.  Railway,  16  Okl.  640,  82  Paa 
733.  Plaintiff  Introduced  in  evidence  the  de- 
cision of  the  Supreme  Court  of  Arkansas  in 
the  case  of  Neal  v.  Railway,  71  Ark.  44B^  78 
S.  W.  220.  At  the  conclusion  of  all  the  evi- 
dence, as  well  as  at  the  end  of  that  In- 
trodnced  by  plaintiff,  defendant  requested 
the  court  to  give  an  Instruction  peremptorily 
directing  a  verdict  for  defendant  The  re- 
fusal of  the  court  thus  to  Instmct  the  Jar? 
Is  the  chief  ground  of  preset  complaint  and 
presents  questions  of  law,  the  proper  solu- 
tion of  which  wrtl  finally  dispose  of  the  case. 
It  Is  conceded  that  at  the  time  of  plain- 
tlffs  Injury  there  were  no  other  courts  of 
general  Jurisdiction  In  the  Indian  Territory 
than  those  established  by  the  act  of  Congress 
to  which  we  have  referred,  and  that  appel- 
late Jurisdiction  over  actions  originating  in 
the  territorial  courts  was  vested  in  the  Clr- 
cnlt  Court  of  Appeals  of  the  United  States 
for  the  Eighth  Circuit  And.  farther.  It  Is 
admitted  that  the  cause  of  action,  if  any, 
which  Inured  to  plaintiff  In  the  Indian  Terri- 
tory, was  not  statutory,  bnt  arose  from  the 
common   law,   and  that  it,  was  transitory 
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and  not  local ;  that  Is  to  say,  being  a  species 
of  Intangible  prt^ierty  of  a  personal  nature. 
It  traveled  with  the  plaintiff,  its  owner,  wher- 
ever he  might  go,  and  coold  be  enforced  in 
the  courts  of  any  Jurisdiction  where  the  de- 
fendant could  be  legally  brought  Into  court 

The  issues  of  law  presented  for  our  deter- 
mination will  appear  from  a  statement  of  the 
positions  taken  by  the  respective  parties.  De- 
fendant contends  that  the  courts  of  the  In- 
dian Territory  are  bound  to  follow  the  inter- 
pretation of  the  rules  and  principles  of  the 
common  law,  made  by  the  appellate  courts  of 
the  Upited  States  having  jurisdirtion  over 
them,  and  are  not  bound  by  the  decisions  of 
the  Supreme  Court  of  Arkansas,  whether 
pronounced  before  or  after  the  adoption  of 
the  Arkansas  statutes  as  a  part  of  the  Juris- 
prudence of  the  Indian  Territory,  where  such 
decisions  are  In  conflict  with  those  of  the 
federal  courts.  Defendant  then  points  to  a 
number  of  cases  decided  by  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  and  by  the 
Supreme  Court  of  the  United  States,  as  au- 
thority sustaining  its  contention  that  on  the 
facts  adduced  In  evidence  by  plaintiff  he  had 
no  cause  of  action  in  the  Indian  Territory 
for  the  following  reasons :  (1)  The  two  negli- 
gent acts  of  which  he  complains,  namely,  that 
of  overloading  the  car  and  tliat  of  stopping 
it  with  unnecessary  violence,  were  the  acts 
of  fellow  servants,  for  which  defendant  could 
not  be'  held  liable.  Authorities  cited  show 
that  in  the  running  of  a  band  car  the  fore- 
man of  the  section  crew  is  not  a  vice  prin- 
cipal, but  a  fellow  servant.  (2)  Though  It 
should  be  conceded  that  the  foreman  in  the 
present  case  was  a  vice  principal,  still  plain- 
tiff could  not  recover  on  account  of  the  mle 
obtaining  in  the  federal  courts  that  where  a 
servant  is  injured  by  the  concurring  negli- 
gence of  the  master  and  a  fellow  servant, 
there  can  be  no  recovery.  (3)  That  as  the 
car  was  loaded  in  the  usual  manner  in  vogue 
at  the  time  plaintiff  entered  the  employment, 
the  rule  followed  by  the  federal  courts  would 
hold  the  risk  of  injury  to  be  one  assumed  by 
plaintiff  as  one  of  the  Incidental  risks  ot 
the  employment,  notwithstanding  the  practice 
was  the  offspring  of  defendant's  negligence. 
Having  reached  the  conclusion,  as  we  have 
shown,  that  his  injury  afforded  plaintiff  no 
cause  of  action  under  the  law  as  administer- 
ed by  the  courts  of  the  place  where  it  occur- 
red, defendant  finally  rests  on  the  proposition 
that  however  radical  the  difference  may  be 
between  the  courts  of  this  state  and  those 
of  the  United  States  In  the  interpretation  of 
the  common  law  with  respect  to  the  prin- 
ciples pertaining  to  the  relation  of  mister  and 
servant,  plaintiff  can  have  no  cause  of  action 
In  this  state,  nor  any  standing  in  its  courts. 
If  he  had  none  under  the  lex  loci  delicti. 
Plaintiff,  In  repelling  this  argument,  has  two 
strings  to  his  bow.  First,  he  argues,  some- 
what tentatively,  that  whether  the  cause  of 
action  arose  In  this  state  or  In  another  Juris- 


diction, the  courts  of  this  state  when  requir- 
ed to  go  to  the  common  law  for  rules  and 
principles  applicable,  will  use,  to  borrow 
connsers  expression,  "our  own  brand  of  com- 
mon law,"  and  If  it  differs  from  that  used 
by  the  courts  of  the  place  where  the  injury 
occurred,  that  fact  is  immaterial.  The  Idea 
appears  to  be  borrowed  from  the  following 
expression  of  his  individual  view  by  the 
Judge  who  wrote  the  opinion  of  the  Supreme 
Court  in  the  case  of  Root  v.  Railway,  195  Mo. 
348,  92  8.  W.  621,  6  L.  R.  A.  (N.  8.)  212:  "The 
common  law  is  a  common  heritage,  L  e.,  it  is 
our  law,  and  wliy  should  we  not  adopt  our 
own  construction  of  our  own  law?  The  wrlt- 
er  of  this  <q?inlon  sympathizes  wlt]i  that 
view;  otherwise,  in  passing  on  the  common 
law,  we  might  speak  with  two  voices,  and 
make  'confusion  worse  confounded.' "  Bi}t 
the  chief  reliance  of  plaintiff  is  grounded  on 
the  rules  and  principles  of  the  common  law 
as  expounded  by  the  Supreme  Court  of  Ar- 
kansas, and  which  appear  to  be  identical  with 
those  recognized  in  our  own  state,  and  at 
variance  with  those  pronounced  by  the  fed- 
eral courts.  To  borrow  again  plaintiff's  apt 
and  striking  expression.  In  so  far  as  It  re- 
lates to  the  present  case,  Missouri  and  Ar- 
kansas use  the  same  "brand  of  the  common 
law,"  and  one  which  differs  so  radically  from 
that  used  by  the  federal  courts  that  under 
the  former  the  pleadings  and  proof  of  plain- 
tiff disclose  a  good  cause  of  action,  while 
under  the  latter,  he  has  no  right  of  action. 

In  the  opinion  of  the  Supreme  Court  to 
which  we  have  Just  referred  (Root  v.  Rail- 
way) it  is  held  that  "In  a  transitory  common 
law  action,  where  suit  Is  brought  in  a  state 
other  than  where  the  Injury  happened,  the 
Interpretation  of  the  comm<»L  law  obtaining 
In  the  state  where  the  cause  of  action  accru- 
ed, the  lex  loci  will  govern."  And,  further, 
"the  gist  of  the  matter  is  that  if  a  Utlgant 
has  no  cause  of  action  In  the  courts  of  the 
state  .In  which  he  was  injured,  he  has  none 
elsewhere."  The  same  was  said  in  Fogarty 
V.  St,  Louis  Transfer  Co.,  180  Mo.  490,  79 
8.  W.  684:  "The  contract  of  employment 
with  plaintiff  was  made  In  Illinois.  The 
work  to  be  done  by  htm  and  the  work  he  did 
was  in  that  state.  The  accident  happened  In 
that  state.  The  liability  of  the  defendant 
must  therefore  be  determined  and  measured 
by  the  laws  of  that  state."  In  both  of  these 
cases  the  case  of  Alexander  v.  Railway,  48 
Ohio  St  623,  80  N.  B.  69,  was  cited  with  ap- 
proval. There  It  was  said :  "An  act  should 
be  Judged  by  the  law  of  the  Jurisdiction 
where  it  was  committed.  The  party  acting 
or  omitting  to  act  must  be  presumed  to  have 
been  guided  by  the  law  in  force  at  the  time 
and  place  and  to  which  he  owed  obedience. 
If  his  conduct,  according  to  that  law,  violated 
no  right  of  another,  no  cause  of  action  arose, 
for  actions  at  law  are  provided  to  redress 
violated  rights,  nor  Is  it  material  that  tha 
rules  of  a  Pennsylvania  law  that  deny  relief 
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to  plaintiff  in  error  result  from  the  adjndl- 
eationg  of  tbe  courts  of  that  state  Instead  of 
being  legislative  enactments.  The  rules  of 
law  established  by  judicial  decisions  are  as 
binding  as  legislatlTe  enactments  until  modi- 
fled  or  overturned  by  other  decisions  or  legis- 
lative enactments  binding  within  that  Juris- 
diction. In  theory,  it  may  be  true  that  there 
Is  no  common  law  of  Ohio  or  of  Pennsylva- 
nia, that  the  common  law  is  one  and  the  same 
in  every  state  acknowledging  its  obligations, 
and  that  the  decisions  of  one  state  are  but 
evidence  of  it,  not  binding  upon  the  courts 
of  any  other  state.  But,  as  a  matter  of  fact, 
we  know  that  In  the  application  of  the  rules 
of  conunon  law  to  the  affairs  of  men  there 
Is,  unfortunately,  in  the  several  states,  a  wide 
divergence,  and  that  it  necessarily  follows 
that  acts  and  transactions  sufficient  in  one 
state  to  create  a  cause  of  action  will  not  pro- 
duce that  result  in  another,  and,  in  the  ad- 
ministration of  Justice,  mere  theory  must  be 
made  to  yield  to  the  truth  as  established  by 
facts  and  experience."  A  very  clear  state- 
meat  of  the  principle  was.  made  by  the  Su- 
preme Court  of  Alabama  in  Railroad  v.  Car- 
roll, 97  Ala.  126,  11  South.  803:  "We  do  not 
understand  appellee's  counsel  even  to  deny 
either  the  proposition  or  Its  application  to 
this  case — ^that  there  can  be  no  recovery  in 
one  state  for  injuries  to  a  person  sustained 
in  another,  unless  the  Infliction  of  the  in- 
juries Is  actionable  under  the  law  of  the  state 
In  which  they  are  received.  Certainly  this 
is  the  well-established  rule  of  law,  subject  in 
some  Jurisdictions  to  the  quallflcatlon  that 
the  infliction  of  the  injuries  would  also  sup- 
port an  action  in  the  state  where  the  suit  is 
brought  bad  they  been  received  in  that  state. 
•  *  *  The  true  theory  is  that  no  suit 
whatever  respecting  this  injury  could  be  sus- 
tained in  the  courts  of  this  state  except  pur- 
suant to  the  law  of  international  comity. 
By  that  law  foreign  contracts  and  foreign 
transactions  out  of  which  liabilities  have 
arisen  may  be  prosecuted  in  our  tribunals  by 
the  Implied  assent  of  the  government  of  this 
state;  but  in  all  such  cases  we  administer 
the  foreign  law  as  from  the  proofs  we  find 
it  to  be,  or  as  without  proofs  we  presume  it 
to  be." 

It  is  immaterial  that  the  rules  and  princi- 
ples of  the  law  obtaining  in  the  Indian  Ter- 
ritory differ  from  those  recognized  and  fol- 
lowed by  the  courts  of  this  state.  Our  con- 
cern is  not  with  the  question  of  whether  the 
law  there  is  as  we  would  have  it,  nor  are  we 
called  upon  to  attempt  to  harmonize  that  law 
with  ours,  nor  to  make  something  out  of 
nothing.  The  vital  question  Is,  did  plaintiff 
have  a  cause  of  action  In  the  Indian  Terri- 
tory which  the  courts  of  that  Jurisdiction 
under  their  view  of  the  law  would  enforce?. 
If  he  bad  no  cause  of  action  there,  certainly 
he  could  not  acquire  one  by  entering  this 
state.  If  naked  when  he  came  to  our  border, 
the  mere  act  of  stei^ing  over  an  Imaginary 
line  would  not  clothe  blm.    His  cause  of  ac- 


tion must  be  measured,  not  by  our  own  stand- 
ard, but  by  that  fixed  by  the  rules  and  prin- 
ciples recognized  by  the  courts  of  the  plac» 
where  be  was  Injured.  If  there  is  no  law 
giving  blm  a  right  of  acti(m  in  the  place 
where  the  alleged  wrongful  act  was  commit- 
ted, no  action  can  be  maintained  here,  though 
the  laws  of  this  state  would  have  glvoi  him 
a  right  of  action  had  the  same  acts  been 
committed  within  our  boundaries.  To  hold 
otherwise  would  be  to  say  that  one  state- 
could  prescribe  rules,  no  matter  how  arbitra- 
ry, to  govern  persons  and  things  in  another 
state,  "and  thus  contravene  the.  fundamen- 
tal principles  maintained  by  all  nations  that 
every  Independent  state  bas  an  exclusive 
right  to  regulate  persona  and  things  within 
its  own  territorial  limits,  and  that  the  law» 
of  the  state  or  country  can  have  no  intrinsic 
force  proprio  vigore  except  within  the  terri- 
torial limits  and  jnrisdlcticm  of  that  coun- 
try." State,  to  Use  of  Allen,  v.  Railway,  45- 
Md.  41;  22  A.  &  B.  Eincye  of  Law  (2d  Ed.) 
1378;  Jaggard  on  Torts,  {  84;  Oooley  on. 
Torts  (2d  Ed.)  side  page  471;  Pulhnan  Co. 
V.  Lawrence,  7*4  Miss.  782,  22  South.  fiB;  Brew- 
ster V.  Railway,  114  Iowa,  144,  86  N.  W.  221  ; 
Railroad  v.  Harris  (Miss.)  29  South.  760; 
Walsh  V.  Railroad,  160  Mass.  571,  36  N.  B. 
S84,  39  Am.  St  R^.  614 ;  Le  Forest  v.  Tol- 
man,  117  Mass.  109,  19  Am.  Rep.  400 ;  Rail- 
road V.  Moore,  29  Kan.  632;  Willis  v.  Rail- 
way, 61  Tex.  432;  Railroad  v.  Carroll,  97 
Ala.  126,  11  South.  803;  Bridger  v.  Bailroad, 
27  S.  C.  456,  8  S.  E.  860,  13  Am.  St  Rep. 
653;  Railroad  v.  Tanner,  68  Oa.  884;  Bail- 
road  V.  Babcock,  164  TJ.  S.  190,  14  Sup.  Ct. 
978,  38  L.  Ed.  95a  These  considerations  not 
only  dispose  of  the  suggestion  that  our  own 
construction  of  the  common  law  should  ob- 
tain, but  also  answer  the  argument  that  the 
decisions  of  the  Supreme  Court  of  Arkansaa 
should  control  in  actions  arising  in  the  In- 
dian Territory.  The  courts  of  tte  United 
States  have  uniformly  held  that  where  the 
relation  of  master  and  servant  Is  unaffected 
by  statute,  the  question  of  the  responsibility 
of  the  master  for  injuries  caused  to  or  by 
his  servants  Is  one  of  general  law.  In  regard 
to  which  the  courts  of  the  United  States  are 
not  bound  to  follow  the  state  court  Rail- 
road V.  Baugh,  149  U.  S.  368,  18  Sup.  Ct  914, 
37  L.  Ed.  772;  Rallwdy  ▼.  Mase,  63  Fed. 
116,  11  O.  C.  A.  63.  In  the  latter  case  Judge 
Sanborn,  speaking  for  the  Court  of  Appeals 
for  the  Eighth  Circuit  said:  "In  the  ab- 
sence of  legislative  enactments,  the  liabillty- 
of  a  master  to  one  of  his  employes  for  the 
negligence  of  another  Is  determinable  by  the 
general  law,  and  not  by  the  local  law,  and 
the  decisions  of  the  courts  of  the  state  In 
which  the  injury  Is  Inflicted  are  not  control- 
ling In  tile  national  courts.  But  whenever 
this  subject  Is  regulated  by  tiie  statutes  of 
the  state  in  which  the  Injury  is  Inflicted, 
these  become  the  rules  of  decision  in  trials- 
at  common  law  in  the  national  courts,  under 
section  721  of  the  Revised  Statutes  lU.  S. 
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<yOinp.  St  1901,  p.  S81],  and  measure  the  du- 
ties and  llabliUies  of  the  litigants."  To  the 
same  effect  Is  Railway  ▼.  O'Leary,  83  Fed. 
737,  88  G.  C.  A.  662.  As  It  does  not  appear 
that  the  state  of  Arlcansas  had  In  force  any 
statute  affectlngr  the  cause  of  action  asserted 
by  plalntlfT,  It  Is  clear  from  the  authorities 
last  cited  that,  had  the  Injury  been  Inflicted 
in  Arkansas,  the  federal  courts.  In  an  action 
brought  therein  by  plaintiff,  would  not  have 
considered  themselves  bound  to  follow  the 
Interpretation  of  the  OMnmon  law  to  be  found 
in  the  decisions  of  that  state,  but  would  have 
determlne&  the  right  asserted  by  plaintiff  by 
the  rules  and  principles  of  the  general  law 
recognised  by  the  courts  of  the  United  States. 
Certainly  they  would  apply  the  same  stand- 
ard to  an  action  brought  in  the  Indian  Terrl- 
tory  to  recover  for  an  injury  sustained  in 
that  Jurisdiction.  And,  if  it  be  true  that  the 
principles  of  the  general  law  relating  to  the 
relation  of  master  and  servant  as  Interpret- 
ed and  applied  by  the  conrts  of  the  United 
States  would  preclude  a  recovery  by  plaintiff, 
we  must  hold  that  he  had  no  right  of  action 
In  the  courts  of  the  place  of  his  Injury,  and 
therefore  none  In  the  courts  of  this  state. 

We  find  the  rule  invoked  by  defendant 
that  where  a  servant  Is  injured  by  the  con- 
current negligence  of  the  master  and  a  fel- 
low servant  no  action  will  lie  against  the 
master  is  not  recognized  by  the  conrts  of  the 
United  States  as  a  rule  of  the  common  law. 
Recently  in  the  case  of  Gila  Valley  Ry.  Co. 
V.  Lyon,  203  U.  S.  465,  27  Sup.  Ct  146,  61 
L.  Bd.  276,  the  Supreme  Court  of  the  United 
States  applied  the  contrary  doctrine:  "The 
rule  would  seem  to  be  that  if  the  negligence 
of  the  company  had  a  share  In  causing  the 
injury  to  the  deceased,  the  company  was  lia- 
ble notwithstanding  the  negligence  of  the 
fellow  servant  contributing  to  the  happening 
of  the  accident"— citing  Railway  Co.  v.  Cum- 
mlngs,  106  U.  a.  700,  1  Sup.  Ct  403,  27  L. 
Ed.  286 ;  Bills  v.  Railway,  95  N.  T.  648.  To 
the  same  effect  was  the  decision  of  the  Cir- 
cuit Court  of  Appeals  for  the  Fourth  Cir- 
cuit In  J.  W.  Bishop  Co.  v.  Dodson,  152  Fed. 
128,  81  O.  O.  A.  346.  But  it  has  been  held 
both  by  the  Supreme  Court  of  the  United 
States  and  the  Circuit  Court  of  Appeals  for 
tlie  Blghth  Circuit  that  in  the  operation  of  a 
band  car,  the  section  foreman,  in  his  rela- 
tion to  the  section  hands,  should  not  be  re- 
garded as  the  vice  principal  of  the  company, 
but  as  a  fellow  servant  Railway  v.  Char- 
less,  162  U.  &  359,  16  Sup:  Ct  848,  40  L.  Ed. 
899;  Alaska  Mining  Go.  v.  Whalen,  168  U. 
S.  86,  18  Sup.  Ct  40,  42  L.  Ed.  390;  Rail- 
road V.  Baugb,  149  U.  S.  368,  13  Sup.  Ct  914, 
37  L.  Bd.  772;  Railroad  v.  Hambly,  164  U. 
S.  349,  14  Sup.  Ct  983,  88  L.  Bd.  1000 ;  Rail- 
road v.  Waters,  70  Fed.  28,  16  C.  O.  A.  609. 
This  rule  would  prevent  a  recovery  by  plain- 
tiff In  the  courts  of  the  Indian  Territory  on 
the  causes  of  action  pleaded  in  the  petition, 
since  the  negligence  of  the  defendant  as  al- 
leged, consisted  of  acts  of  fellow  servants 


for  which  defendant  could  not  be  held  under 
the  doctrine  of  respondeat  superior.  But  had 
plaintiff  alleged,  as  one  of  the  elements  of 
his  cause  of  action,  the  negllgenoe  of  his 
master  In  falling  to  exercise  reasonable  care 
to  furnish  him  with  reasonably  safe  and  suit- 
able appliances,  and  to  provide  him  with  a 
reasonably  safe  place  in  which  to  work,  still 
he  could  not  recover  in  the  Indian  Territory, 
for  the  reason  that  under  the  principle  of 
assumption  of  risk,  as  interpreted  by  the 
courts  of  the  United  States,  the  risk  of  such 
injury  was  assumed  by  him  as  one  of  the 
Incidents  of  his  employment  In  St  Louis 
Cordage  Co.  v.  Miller,  126  Fed.  496,  61  O.  C. 
A.  477,  63  L.  R.  A.  561,  the  Circuit  Court  of 
Appeals  for  the  Blghth  Circuit  reaffirmed  the 
rule  which  has  repeatedly  received  the  sanc- 
tion of  other  federal  courts  that  "among  the 
risks  and  dangers  whldi  the  servant  assumes 
by  entering  or  continuing  In  the  employment 
without  notifying  his  master  of  them  are 
those  which  arise  from  the  failure  of  the 
master  to  completely  discharge  his  duty  to 
exercise  ordinary  care  to  furnish  the  servant 
with  a  reasonably  safe  place  to  work  and 
reasonably  safe  appliances  to  use."  l%e  neg- 
ligence of  which  plaintiff  complains,  or  could 
complain,  existed  at  the  time  he  entered  de- 
fendant's service,  and  continued  to  the  date 
of  his  injury.  He  made  no  complaint  to  the 
master,  nor  did  he  have  any  assurance  that 
the  defect  would  be  remedied.  Clearly  his 
injury  afforded  blm  no  right  of  action  In  the 
courts  of  the  Indian  Territory.  Had  It  oc- 
curred In  this  state,  the  facts  disclosed  by 
him,  if  believed  by  the  jury,  would  have  en- 
titled him  to  recover.  Mack  v.  Railway,  123 
Mo.  App.  631,  101  S.  W.  142;  Stanley  v. 
Railroad,  112  Mo.  App.  601,  87  S.  W.  112; 
Haworth  ▼.  Railway,  94  Mo.  App.  215,  68  S. 
W.  111. 

It  follows  that  the  judgment  must  be  re- 
versed.   All  concur. 


REDDING  V.  BADGER  LUMBER  CO. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Dec.  2,  1907.    Rehearing  Denied  Jan.  8, 

1908.) 

1.  Retobicatiok  or  Irstbuiocnts— Right  op 
Action— Gbourdb—Mxttcai.  Mistake. 

In  order  to  reform  a  written  instrument 
for  a  mistake,  the  mistake  must  be  mutual. 

[Bd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  42,  Reformation  of  Instnunents,  {§  74-78.] 

2.  SaHB— BVIDKNCK. 

The  evidence  of  mistake,  to  warrant  a  ref- 
ormation of  a  written  instrument  must  be  clear 
and  convincing. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  i  157.] 

8.  Contracts  —  Actions  fob  Breach  —  Evi- 
DEN  d»— SurFioiEN  or. 

In  an  action  on  a  contract  evidence  held 
sufficient  to  show  mutual  mistake  in  the  exe- 
cution of  tii«  contract  precluding  recovery. 

Appeal    from    Buchanan    County    Court; 
Henry  M.  Ramey,  Jndga. 
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Action  by  James  I.  Redding  against  the 
Badger  Lumber  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Kendall  B.  Randolph,  for  appellant  Cul- 
ver ft  PhllUn  for  respondent 

BROABDUS,  P.  J.  The  plaintiff  bases  his 
cause  of  action  on  the  following  written 
agreement:  "St  Joseph,  Mo.,  Nov.  8th,  1905. 
This  agreement,  entered  into  on  this  date, 
wltnesseth:  That  J.  I.  Redding  and  Badger 
Lumber  Ck>.  has  entered  into  the  following 
agreement,  to  wit:  In  the  event  of  the  South 
St  Joseph  Loan  Association  (M.  C.  Powell, 
Agt)  making  a  loan  to  Joseph  W.  Graham 
of  $1,800.00,  and  also  to  Samuel  E.  Habn  of 
$1,800.00  ($3,600.00  in  all),  and  in  case  said 
loans  are  paid  to  said  Badger  Lumber  Co. 
in  full,  then  the  said  Badger  Lnmber  Co.  is 
to  pay  to  said  J.  I.  Redding  the  sum  of  $1,- 
000.00  (payment  in  full  for  lots  5  and  8, 
block  1,  Redding's  addition).  This  agreement 
also  wltnesseth:  That  said  Badger  Lnmber 
Co.  has  this  day  advanced  to  said  Redding 
the  sum  of  $500.00  as  a  payment  on  paving 
bill  against  said  lots  and  others,  with  the  un- 
derstanding that  said  $500.00  shall  be  con- 
sidered as  a  partial  payment  of  the  $1,000.00 
heretofore  mentioned.  Said  $500.00  is  ac- 
cepted by  said  Redding  with  the  distinct  un- 
derstanding that  in  case  said  loans  of  $3,600.- 
00  be  not  paid  to  Badger  Lumber  Co.,  then 
said  Redding  is  to  make  a  deed  to  said  Bad- 
ger Lumber  Co.  to  lot  3,  block  1,  Redding's 
addition,  not  later  than  February  1st  1800; 
said  $500.00  being  the'  payment  in  full  for 
said  lot  J.  I.  Redding.  Badger  Laml)er  Co., 
by  J.  L.  Pope,  Mgr."  The  petition  alleges 
that  the  defendant  is  indebted  to  the  plain- 
tiff In  the  sum  of  $S0O  as  provided  by  said 
instrument,  which  the  defendant  has  failed 
and  refused  to  pay.  The  defendant  admits 
the  execution  of  the  writing  sued  on,  but 
sets  up  as  a  defense  that  It  did  not  express 
the  true  contract  as  entered  into  between  the 
parties. 

In  order  to  understand  tlie  Issue  in  the 
case,  it  will  be  necessary  to  state  a  few  of 
the  general  facts.  On  and  prior  to  the  8th 
of  November,  1905,  the  plaintiff  was  the  own- 
er of  several  lots  In  block  1,  Redding's  addi- 
tion to  the  city  of  St.  Joseph.  On  said  date 
he  was  negotiating  to  sell  two  of  those  lots, 
one  to  a  man  by  the  name  of  Graham  and 
one  to  a  man  by  the  name  of  Hahn,  who 
were  desirous  of  erecting  buildings  on  said 
lots,  but  did  not  have  the  money  for  that 
purpose.  The  South  St  Joseph  Loan  Asso- 
ciation was  willing  to  loan  sufficient  money 
to  build  th^  respective  houses,  but  would  not 
do  so  unless  certain  liens  on  the  lots  for  tax- 
es and  Improvements  were  first  discharged. 
The  defendant  agreed  to  discharge  said  In- 
debtedness, as  will  be  seen  by  the  contract 
aforesaid.  The  evidence  shows  that  the  es- 
timated cost  of  each  of  said  buildings  was 
$1,300,  wbich  made  a  total  cost  of  $2,600  for 


that  purpose.  The  loan  association  required 
a  bond  from  the  contractors  for  the  i>erform- 
ance  of  the  work  and  that  all  Hens  for  labor 
and  material  should  be  paid.  The  defendant 
become  such  security.  In  addition  to  the  $2,- 
600,  the  loan  association  loaned  said  Graham 
and  Halm  $1,000;  that  is  to  say,  $1,800  to 
each,  which  made  a  total  loan  of  $3,600. 
This  money  was  not  to  go  into  the  hands  of 
said  Graham  and  Hahn,  but  into  the  Iianda 
of  defendant 

The  defendant  contends  that  the  actnal 
agreement  entered  into  between  the  parties 
was  that  if  the  loan  association  made  a  loan 
of  $1,800  to  Graham  and  a  loan  of  the  same 
amount  to  Hahn,  and  if  the  full  loan  was 
paid  to  defendants.  It  would  pay  out  of  said 
sum  the  cost  of  erecting  two  buildings  on 
lots  5  and  8  in  block  1  of  said  addition,  es- 
timated to  cost  $1,300  each,  and  would  pay 
the  remaining  $1,000  to  plaintiff  in  payment 
of  said  lot  provided  that  i'  the  cost  of  said 
buildings  exceeded  $2,600)  then  it  should  pay 
to  plaintiff  fw  said  lots  only  the  difference 
between  $3,600  and  the  amount  paid  for  the 
erection  of  the  buildings.  But  the  defend- 
ant contends  that  by  mutual  mistake  the 
contract  was  written  as  It  appears  on  its 
face  as  set  forth  hereinbefore.  The  plaintiff 
contends  that  there  was  no  such  mistake,  and 
that  the  written  contract  expressed  the  true 
Intention  of  the  parties.  The  court  upon  a 
hearing  of  the  case,  reformed  the  contract 
as  prayed  for  by  defendant  and  further 
found  that  the  defendant  had  paid  out  in- 
cluding $500  advanced  to  plaintiff  to  remove 
the  said  lien  for  taxes  <mi  the  lots  and  for 
work  and  material  used  in  construction  of 
said  building,  more  than  said  sum  of  $3,000, 
and  rendered  Judgment  for  defendant  The 
plaintiff  contends  that  there  was  no  mistake 
on  his  part  tliat  as  far  as  he  was  concerned 
the  writing  expressed  his  Intention,  and  that 
such  being  the  case,  the  court  was  not  au- 
thorized to  decree  a  reformation  of  the  con- 
tract 

It  Is  the  settled  law  that  to  reform  a  writ- 
ten instrument  the  mistake  must  be  mutual, 
and  not  unilateral ;  and  such  is  conceded  to 
be  the  law  by  the  defendant  1  Story.  Eq. 
{  151 ;  Owin  v.  Waggoner,  98  Ma  315,  11  S. 
W.  227;  Allen  v.  Carter,  8  Mo.  App.  585. 
And  the  rule  is  also  well  settled,  to  prove  a 
mistake  In  such  cases,  the  evidence  must  be 
clear  and  convincing.  Meredith  ▼.  Holmes, 
105  Mo.  App.  343,  80  S.  W.  61;  Sweet  v. 
Owens,  109  Mo.  1,  18  S.  W.  928.  There  are 
exceptions  to  the  rule  that  a  court  will  not 
correct  a  unilateral  mistake  In  a  written  con- 
tract and  that  is  where  one  party  to  a  con- 
tract has  by  some  fraud  induced  the  other 
party  to  make  the  mistake;  but  as  tliere 
was  no  evidence  of  fraud  the  question  is  not 
presented  in  this  case.  The  only  question, 
then,  was  the  mistake  mutual? 

The  contract  in  question  was  written  by 
Mr.  Pope,  the  defendants'  manager.  He  tes- 
tified that  there  was  a  mistake;    that  the 
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agreement  was  that  the  plaintiff  was  to  have 
oat  of  Bald  sum  of  $3,600,  after  the  payment 
of  said  $500  which  had  been  advanced  by  de- 
fendant and  the  coat  of  work  and  material, 
what  waa  left  over.  In  this  he  Is  sapp^ted 
by  witnesses  Sidney  L.  Stout,  Alfred  Gay, 
A.  H.  Walmsley,  and  A.  E.  Thornton.  Wit- 
ness Stoat  was  present  and  heard  the  agree- 
ment made.  Other  witnesses  testified  that 
the  plaintiff  told  them  that  he  was  to  have 
wh.it  was  left  over  of  the  $3,000  after  paying 
said  $500,  cost  of  doing  work,  and  the  mate- 
rial. And  It  was  also  further  shown  that  the 
sum  mentioned  of  $1,300  for  the  erection  of 
each  of  said  buildings  was  not  a  fixed  sum, 
but  an  estimated  cost  for  such  erection.  The 
plaintiff  is  almost  unsupported  In  his  evi- 
dence that  there  was  no  mistake  made  In  the 
writing  of  the  contract  It  seems  to  us  that 
the  defendants'  theory  of  the  case  was  sup- 
ported by  a  great  preponderance  of  the  evi- 
dence, and  it  was  rather  convincing  that  a 
matual  mistake  bad  been  made.  Besides, 
the  investigation  of  the  record  will  show 
that  plaintiff's  answers  to  certain  questions 
put  to  him  on  cross-examination  were  not  as 
fnll  and  frank  as  they  should  have  been; 
but,  instead,  he  somewhat  equivocated,  and 
did  not  directly  answer  many  questions  put 
to  blm,  which  be  could  and  should  have  done 
without  hesitation.  The  court  had  all  the 
witnesses  before  It  and  had  the  opportunity 
of  Judging,  from  their  manner  while  testify- 
ing, the  degree  of  credibility  to  which  they 
were  entitled,  and  for  that  reason  in  a  much 
lietter  condition  to  pass  upon  the  merits  of 
the  case  than  we  are.  In  view  of  the  over- 
whelming preponderance  of  the  evidence  in 
favor  of  the  defendant,  which  we  must  as- 
sume came  from  creditable  witnesses,  we  do 
not  feel  we  would  be  justified  in  interfering 
with  the  Judgment  of  the  court 
Affirmed.    All  concur. 


KANSAS  CITY  ex  rel.  ELLIOTT  r. 

HOLMES  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.    Dee. 

2.  1907.    Rehearing  Denied  Jan.  6,  1008.) 

1.  Taxation— Levt  ard  Assessuent— Estof- 

PKL. 

Though  the  valuation  placed  on  real  estate 
and  taxes  extended  on  the  land  tax  book  were 
irregular,  not  being  in  compliance  with  Rev.  St 
1890,  i  9177  [Ann.  St  1906,  p.  4226],  regulat- 
ing the  assessment  of  real  property  which  has 
been  omitted,  yet  the  owner  baring  requested  a 
valuation  to  be  put  on  the  real  estate  so  that 
he  might  pay  the  taxes  thereon,  he  cannot  be 
heard  to  question  the  validity  of  the  assessment 
and  tax. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  45,  Taxation,  H  ffi4r«27.1 

2.  Saks— Recovebt  or  Taxes  Ibbeottlarlt 
Assessed. 

Though  a  taxpayer  cannot  lie  compelled  to 
pay  taxes  irregularly  assessed,  yet  if  he  does  so, 
and  the  sum  paid  represents  the  amount  for 
which  his  property  is  Justly  liable,  he  cannot  re- 
cover it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  45,  Taxation,  {{  999,  1,000.] 


Appeal  from  CSrcolt  Court  Jackson  Oonn- 
ty;    James  H.  Slover,  Judge. 

Action  by  the  city  of  Kansas  City,  on  the 
relation  of  Robert  S.  Elliott  against  Al- 
bert E.  Holmes  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Afflrmed. 

C.  B.  Leavel  and  Ed.  E.  Aleshire,  for  ap- 
pellant    Cook  &  OoBsett  for  respondents. 

BROADDrrS,  P.  J.  This  Is  a  suit  against 
defendant  Albert  E.  Holmes  and  the  se- 
curities on  his  official  bond  as  treasiurer  of 
Kansas  City,  Mo.  PlaintlfTs  amended  peti- 
tion alleges  that  in  the  year  1904  he  was  the 
owner  of  certain  real  estate  situated  in  said 
city;  that  during  the  months  of  May,  Jane, 
July,  and  August  of  said  year  he  applied  at 
defendant's  office,  and  requested  and  de- 
manded to  be  allowed  to  pay  the  taxes  on 
said  land  for  said  year;  that  he  was  told 
by  defendant  Holmes  that  a  description  of 
the  land  did  not  appear  on  the  land  books 
in  .his  office,  and  that  the  same  had  not  been 
assessed  for  that  year,  and  tliat  he  was  un- 
able to  tell  him  what  the  amount  of  the 
taxes  was;  and,  further,  that  in  the  month 
of  August  aforesaid,  he  demanded  to  know 
of  defendant  Holmes  if  he  had  located  the 
error  with  regard  to  the  taxes  on  the  land, 
and  was  informed  by  defendant  that  the 
land  had  Just  been  placed  upon  the  books  in 
hia  office,  but  no  valuation  bad  been  placed 
thereon,  but  instead  there  was  a  notation  to 
the  effect  that  it  had  been  washed  into  the 
Missouri  river,  whereupon  plaintiff  informed 
him  that  such  was  not  the  case,  and  de- 
manded to  know  the  amount  of  his  taxes, 
and  made  tender  of  amount  sufficient  to  pay 
the  same,  which  was  refused  by  defend- 
ant for  the  reason  that  there  was  no  valu- 
ation of  the  land;  that  defendant  treas- 
urer thereafter,  without  the  knowledge  and 
consent  of  plaintiff,  put  a  valuation  on  said 
property  of  $G00,  and  bad  it  sold  for  the 
taxes  assessed  on  such  valuation;  and  that 
thereafter  he  was  obliged  to  redeem  his 
land  from  said  wrongful  sale  by  paying  $15.' 
66,  which  he  paid  under  protest  Plaintiff 
asks  Judgment  for  the  amount  thus  paid  and 
$100  attorney's  fee. 

The  evidence  was  to  the  effect  that  plain- 
tiff was  the  owner  of  the  land  in  the  year 
1904,  and  that  his  deed  was  on  record;  that 
in  August  and  September  of  that  year  he 
applied  at  the  treasurer's  office  to  pay  his 
taxes,  where  he  waa  told  that  the  land  was 
not  listed  upon  the  tax  iMOks  of  the  office 
of  defendant  After  search  being  made,  a 
description  of  the  same  was  found  on  the 
books,  but  not  its  valuation,  but  instead 
there  was  a  notation  that  it  had  been  wash- 
ed into  the  Missouri  river;  that  thereupon 
plaintiff  informed  defendant  that  such  was 
not  the  case;  that  thereafter  defendant 
caused  a  valuation  of  $600  to  be  put  upon 
the  land,  and  without  plaintiff's  knowledge 
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In  November  of  that  year  caused  the  same 
to  be  sold  for  the  taxes;  and  that  plaintiff 
was  compelled  to  pay  $15.56  to  redeem  It 
from  the  purchaser.  It  appeared  that  the 
plaintiff's  different  Interviews  at  the  treas- 
urer's office  were  not  with  defendant  Holmes, 
but  with  hlB  deputy,  D-  S.  Russell.  Russell, 
who  was  a  witness,  corroborates  the  plain- 
tiff as  to  the  fact  that  there  was  a  notation 
on  the  land  tax  book  that  It  had  been  wash- 
ed into  the  river;  but  lie  further  states  that 
plaintiff  requested  him  to  have  a  valuation 
put  upon  it,  and  that  this  was  done  at  the 
auditor's  office.  It  was  shown  by  an  em- 
ploye In  the  auditor's  office  that  the  land  in 
question  was  put  on  the  tax  books  by  au- 
thority of  that  office  upon  request,  which 
was  a  common  practice  where  parties  want- 
ed to  pay  their  taxes  In  such  cases.  The 
defendant  Introduced  as  evidence  plaintiff's 
original  petition,  wherein  he  alleged  that 
the  defendant  treasurer  agreed  to  have  the 
omitted  valuation  placed  upon  the  land  by 
the  auditor.  The  cause  was  submitted  to 
the  court  The  finding  and  Judgment  were 
for  defendants,  from  which  plaintiff  at>- 
pealed. 

There  were  no  declarations  of  law  asked 
or  given.  Consequently  we  are  not  in  a 
position  to  know  upon  what  theory  of  the 
law  the  court  based  its  decision.  There  was 
no  conflict  in  the  testimony,  except  in  one 
particular,  and  that  was  as  to  whether  the 
plaintiff  requested  Russell,  the  deputy  in 
the  treasurer's  office,  to  'have  a  valuation 
placed  npon  liis  land,  so  that  he  might  be 
enabled  to  pay  the  taxes  thereon.  We  take 
it  for  granted  that  the  finding  on  that  is- 
sue was  in  favor  of  defendants.  Such  be- 
ing the  case,  the  question  for  decision  is 
merely  one  of  law.  Defendants  admit  that 
the  valuation  placed  upon  plaintiff's  prop- 
erty and  taxes  extended  on  the  land  tax 
book  was  Irr^rular,  not  being  in  compliance 
with  the  law  r^^ulatlng  assessment  of  real 
proi>erty  which  has  been  omitted  from  a»- 


seasment  Section  9177,  Rev.  St  1869  [Ann. 
St  1906,  p.  4226].  Bnt  it  is  claimed  that 
the  assesemdnt  in  question  was  valid  l>e- 
cause  it  was  made  at  the  request  of  plaintiff. 
In  State  ex  rel.  v.  Stanmi,  166  Mo.  73,  65  S- 
W.  242,  we  have  a  precedent,  where  the 
owner,  after  having  placed  a  val]ie  on  all 
his  personal  property  except  stock  in  a  build* 
ing  and  loan  association,  requested  the  as- 
sessor to  get  from  the  secretary  of  the  as- 
sociation the  value  of  such  stock.  This  tb« 
assessor  did,  and  made  the  assessm^it  ac- 
cordingly. The  taxes  became  delinquent, 
and  suit  was  Instituted  to  compel  their  col- 
lection. The  defendant  set  up  the  defense 
that  the  assessment  on  said  stock  was  In- 
valid, not  being  in  compliance  with  the  stat- 
ute. It  was  held  that,  "the  valuation  having 
been  arrived  at  In  accordance  with  the 
agreement,  the  defendant  ought  not  to  be 
heard  to  question  the  validity  of  the  assess- 
ment on  the  ground  that  he  himself  did  not 
place  any  value  on  the  stock,  or  for  the  rea- 
son that  after  delivering  the  list  he  did  not 
receive  any  notice  of  the  ^ination  fixed  by 
the  assessor." 

We  think  the  principle  of  that  case  shoold 
govern  this  also;  and,  furthermore,  the  tax- 
es were  Just.  When  plaintiff  paid  the  mon- 
ey to  redeem  his  land,  he  was  paying  that 
for  which  his  land  was  liable.  We  assert 
the  propoBiti<m  that,  whereas,  a  taxpayer 
cannot  be  compelled  to  pay  taxes  irregular- 
ly assessed  against  his  property,  yet  if  be 
does  pay  them  under  such  a  condition,  and 
the  sum  paid  represents  the  amount  for 
which  his  property  is  Justly  liable,  he  can- 
not recovw  It  It  has  even  been  held  that, 
where  a  taxpayer  pays  taxes  that  are  Illegal, 
he  cannot  recover  them  back,  unless  he  paid 
them  under  duress.  Robins  T.  Latham,  134 
Mo.  466,  86  S.  W.  33;  Wolfe  T.  Marshal,  S2 
Mo.  167;*  State  ex  reL  t.  By.  Co.,  165  Mo. 
607,  66  S.  W.  089. 

The  Judgment  of  the  drcolt  court  Is  af- 
firmed.   All  concnr. 
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NEW    AMSTERDAM    CASUALTY    CO.    ▼• 

MESKER  et  al. 

<St  Louis  Court  of  Appeals.     Missoari.    Dec. 

17,  1907.     Rehearing  Denied  Jan.  7,  100&) 

1.  AccoBD  AND  Satisfaction— Actual  Con- 

TSOVBBST— NeCESSITT. 

In  employer's  liability  insurance  policies, 
the  premium  was  based  on  the  compensation  to 
employes,  and  it  was  provided  that  it  the  com- 
pensation  exceeded  the  approximate  wtimate  in 
the  schedule  thereinafter  given,  the  employer 
should  pay  the  additional  premium  earned,  and 
if  less,  the  insurance  company  should  return  the 
unearned  premium.  The  insurance  company  re- 
quested of  the  employer  a  statement  of  the 
wages  paid  to  employ^  during  the  year  covered 
by  the  policies,  which  was  furnished,  showing 
that  the  full  premiums  due  according  to  the  pol- 
icies liad  not  oeen  paid.  On  demnnd  therefor  the 
«mpIoyer  paid  the  additional  premiums  without 
dispute,  and  thereafter  the  insurance  company 
claimed  that  there  waa  a  balance  still  due,  and 
that  the  statement  of  wages  was  erroneous. 
Meld,  that  no  controversy  having  arisen  at  the 
time  of  the  payment  of  the  additional  premiums, 
SDch  payment  did  not  operate  as  an  accord  and 
satisfaction. 

2.  INSUBANOB— BMPLOTKB'S   LIABILITY  INBUB- 
ANCB— PbEMIVTMS. 

Employer's  liability  insurance  policies  in- 
sured the  employer  against  liability  for  person- 
al injuries  to  any  employ^  in  and  during  the 
operation  of  the  trade  or  business  described  in 
the  schedule,  and  stipulated  that  the  premium 
to  be  itaid  was  based  on  the  compensation  to  em- 
ployes. The  schedules  contained,  under  the  head 
of  "Trade  or  Kind  of  Business,"  "galvanized 
iron  cornice  and  wrought  iron  work,  including 
drivers."  Held,  that  the  insurance  company 
was  entitled  to  premiums  computed  on  the 
-wages,  not  alone  of  employ^  who  worked  di- 
rectly on  cornices  or  wrought  iron  work  and 
drivers,  but  also  oa  the  wages  of  workers  on 
skylights,  tinners,  carpenters,  shippers,  ma- 
chinists, engineers,  and  night  watchmen. 
S.  Samb. 

The  schedule  in  other  policies  Indemnifying 
the  employer  against  losses  for  personal  injuries 
to  employes  on  outside  work  contained,  under 
the  head  of  "Kind  of  Business,"  "galvanized 
iron  and  sheet  iron  workers,  wrought  iron  work, 
tvecttng."  Held,  that  the  wages  for  tinners' 
work  done  outside  were  within  the  schedule, 
entitling  the  insurance  company  to  have  them 
included  in  the  basis  tor  computation  of  the 
premiums  on  the  policies. 
4.  Evidence— Pabol  Evidence  —  Explana- 
tion OF  EiiPLOTBB's  Liability  Insubancb 
Policies. 

Employer's  liability  insurance  policies  be- 
ing obscure  as  to  what  employ^  are  within  the 
risk,  the  acts  of  the  parties  pursuant  thereto, 
showing  their  understanding  of  their  terms, 
and  the  conditions  existing  when  the  insurance 
was  written,  may  be  resorted  to  to  ascertain  the 
employ^  included. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  2129.] 

Appeal  from  St  Louis  Circnit  Conrt: 
Robt.  M.  Foster,  Judge. 

Action  by  the  New  Amsterdam  Casualty 
Company  against  Benjamin  T.  Mesker  and 
others.  Judgment  for  plaintitT,  and  defend- 
ants appeal.    Reversed  and  remanded. 

R.  M.  Nichols,  for  appellants.  C.  P.  Eller- 
be,  Jr.,  and  L.  R.  Brokaw,  for  respondent 

GOODE,  J.  The  purpose  of  this  action  is 
to   recover  from   the  defendants,   who  are 
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partners,  certain  auma  of  money  alleged  to 
be  due  the  plaintiff  as  a  portion  of  pre- 
miums earned  on  six  policies  of  insurance. 
The  insurance  was  of  the  employer's  liabil- 
ity kind,  and  was  intended  to  indemnify  the 
defendants  against  losses  for  personal  in- 
juries occurring  to  their  employes  and  other 
persons  in  the  course  of  defendant's  busi- 
ness. There  were  three  policies  for  the 
year  from  June  19,  1902,  to  June  19,  1903, 
and  three  other  policies  for  the  ensuing  year 
to  June  19,  1004.  In  addition  to  those  six 
policies,  which  constitute  the  subject-matter 
of  piaintifTs  petition,  there  were  three  other 
policies  of  a  like  sort  issued  for  the  year 
from  June  19, 1904,  to  June  19,  1905,  but  can- 
celed by  plaintiff  pursuant  to  the  terms  of 
the  policies  on  September  24,  1004.  The  last 
three  policies  form  tlie  subject-matter  of  a 
counterclaim  preferred  by  the  defendants, 
who  allege  In  their  answer  that  plaintiff  Is 
indebted  to  them  in  the  sum  of  $185.21, 
which  they  paid  in  advance  as  premiums  In 
excess  of  the  premiums  actually  earned 
while  the  policies  were  In  force.  The  an- 
swer contains  a  general  denial  of  all  the  al- 
legations contained  in  the  petition,  and  also 
pleads  an  accord  and  satisfaction  in  defense 
of  the  action  on  the  first  three  policies  de- 
clared on  in  the  petition,  to  wit  those  cov- 
ering the  period  from  June  19,  1002,  to  June 
10,  1903.  The  facts  on  which  this  defense 
rests  will  appear  from  the  further  statement 
of  the  case.  The  petition  Is  In  six  counts, 
of  which  the  first  three,  as  Indicated,  are 
based  on  the  three  policies  Issued  for  the 
first  year,  and  the  second  three  counts  on 
the  three  policies  Issued  for  the  second  year. 
The  gravamen  of  plaintiff's  case  is  this: 
The  premium  to  be  paid  for  each  policy  was 
stipulated  to  be  based  on  the  total  compensa- 
tion paid  by  defendants  on  the  whole  num- 
ber of  their  employes  during  the  period  cov- 
ered by  the  policy;  and  as  it  could  not  be 
known  when  a  policy  was  Issued  what  would 
be  the  total  compensation  to  employes  dur- 
ing the  ensuing  year,  an  approximate  esti- 
mate of  the  amount  was  made,  and  the  pre- 
mium paid  In  advance  in  proportion  to  such 
estimate.  The  policy  provided  that  such  es- 
timate should  be  provisional  only,  nnd  if  it 
turned  out  that  there  was  more  compensa- 
tion paid  to  employes  than  was  estimated, 
there  was  to  be  a  proportionate  increase  of 
premium  paid  by  defendants;  whereas,  if  it 
turned  out  there  was  less  compensation  paid, 
a  proportionate  part  of  the  premium  already 
paid  should  be  returned  to  defendants.  The 
averments  in  the  first  count  of  the  petition 
are  that  the  rate  of  premium  under  the  pol- 
icy was  07%  cents  for  each  $100  of  wages 
paid  during  the  year  from  June  19,  1902, 
to  June  19,  1903;  that  the  estimated  pay 
roll  for  said  period  was  $15,000,  and  the 
total  amount  of  premium  paid  $101.25 ;  that 
It  turned  out  defendants  actually  paid  for 
employes'  wages  during  said  term  $30,000 
more  than  was  estimated,  and  therefore  dc- 
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feudants  became  Indebted  to  plaintiff  for  an 
additional  premium  covering  said  excess  of 
the  pay  roll  In  the  sum  of  $202.50,  for  which 
Judgment  was  prayed.  In  the  second  count 
It  Is  stated  that  the  rate  of  premium  de- 
clared on  In  said  count  was  $4  for  each  $100 
of  wages  paid  during  the  year  for  manufac- 
turing and  erecting  galvanized,  sheet,  and 
wrought  iron  work  in  Louisiana,  Kansas, 
Missouri,  Minnesota,  and  all  states  east  of 
the  Mississippi  river,  and  the  entire  premi- 
um paid  was  $120;  that  the  wages  for  said 
year  for  said  work  were  estimated  to  be 
$3,000,  but  during  the  period  defendants  ac- 
tually paid  to  employes  engaged  in  the  work 
aforesaid  in  said  territory  $20,000  in  excess 
of  the  estimated  amount,  and  therefore  be- 
came indebted  to  plaintiff  for  an  additional 
premium  in  the  sum  of  $800.  The  third 
count  states  that  the  jwUcy  declared  on  was 
Issued  in  consideration  of  a  premium  of  $45, 
based  on  a  pay  roll  of  wages  for  the  year 
estimated  to  amount  to  $3,000,  said  premium 
being  at  the  rate  of  $1.50  for  each  $100  of 
wages  actually  paid  for  erecting  galvanized, 
sheet,  and  wrought  Iron  work  in  the  states 
aforesaid;  that  during  the  year  covered  de- 
fendants actually  paid  to  their  employ^  en- 
gaged in  said  work  in  said  territory  $20,000 
In  excess  of  the  estimate,  and  therefore  t>e- 
came  indebted  to  plaintiff  for  an  additional 
premium  in  the  sum  of  $300.  The  other 
three  counts  contained  similar  allegations  on 
three  policies  Identical  with  the  first  three, 
except  that  they  were  for  the  year  from  June 
19,  1903,  to  June  19,  1904.  The  amount 
claimed  under  the  fourth  count  for  addi- 
tional premium  Is  $337.60,  under  the  fifth 
count  $1,000,  and  under  the  sixth  count  $376. 


scribed  In  the  schedule  and  against  the  ex- 
pense of  defending  a  suit  for  such  damages." 
Another  clause  of  the  iKilIcles  provided, 
among  other  tilings,  as  follows:  "This  pol- 
icy does  not  cover  loss  •  •  •  for  Injuries 
to,  or  caused  by  any  person,  unless  his  wages 
are  included  In  the  estimated  wages  herein- 
after set  forth  and  he  Is  on  duty  at  the  time 
of  the  accident  in  an  occupation  hereinafter 
described,  at  the  place  or  places  mentioned 
In  the  schedule;  but  drivers  and  drivers' 
helpers  while  on  duty  In  the  employ  of  the 
assured  at  places  other  than  those  mentioned 
In  the  schedule  shall  not  be  excluded  from 
this  Insurance,  provided  they  are  eniunerated 
and  their  estimated  wages  are  stated  In  the 
schedule."  The  policies  contained  this  pro- 
vision in  regard  to  the  premium:  "The  pre- 
mium Is  based  on  the  compensation  to  em- 
ployes to  be  expended  by  the  assured  during 
the  period  of  this  policy.  If  the  compensa- 
tion actually  expended  exceeds  the  sum  stat- 
ed in  the  schedule  hereinafter  given,  the 
assured  shall  pay  the  additional  premium 
earned;  If  less  than  the  sum  stated  the  com- 
pany will  return  to  the  assured  the  unearned 
premium  pro  rata;  but  the  company  shall 
first  retain  not  less  than  twenty-five  dollars 
($26.00),  it  being  understood  and  agreed  that 
this  sum  shall  be  the  minimum  earned  pre- 
mium under  this  policy." 

The  schedule  referred  to  In  the  paragraph 
from  which  we  first  quoted.  In  so  far  as  it 
bears  on  the  question  at  issue,  is  as  follows: 

"(4)  The  factories,  shops  or  yards  are  lo- 
cated as  stated  below.  The  trade  or  kind  of 
business  carried  on  at  each  such  location,  and 
the  number  of  employes  and  the  pay  roll  at 
each  such  location,  are  as  follows: 


"(Enter  In  'Trade  or  Kind  of  Business'  column  the  precise  manual  classification.  Enter  each  manual 
classification  separately  when  pay  roll  la  divided  under  manual  rule.  Olvs  number  of  employes,  pay 
roll,  premium  rate,  and  amount  ot  premium  opposite  each  classification.  It  drivers  and  drivers* 
helpers  are  to  be  covered,  they  must  be  enumerated  and  their  pay  roll  must  be  stated.) 


Trade  or  Kind 
ot  Business 


Estimated 

Average  Number 

Employes 


Galvanized  iron 

cornice  and  wrought 

Iron  work. 

Including  drivers 


Estimated  Pay- 
Roil  for 
Policy  Term 


14600 


^"■n^Sim??**  Amount  of 
%»»,»'        Premium 


«7H 


SOO 


in : 


Location  ot 
Plant 

421  to  E19  So.  6th  St. 
601  to  615  Poplar  St. 
606  So.  7th  Street  and 
connecting  bridge.    St. 
Louis,  Mo. 


We  win  now  describe  the  three  varieties  of 
policies  in  suit.  The  two  covered  by  the 
first  and  fourth  counts  were  exactly  alike, 
except,  as  stated,  that  one  was  for  the  year 
from  June  19, 1902,  to  June  19,  1903,  and  the 
second  for  the  ensuing  year.  Those  policies 
purported  to  Insure  the  defendants  against 
loss  from  common-law  or  statutory  liability 
for  damages  on  account  of  bodily  Injuries  ac- 
cidentally suffered  within  the  period  of  the 
respective  policies  by  employes  of  the  de- 
fendants, "while  on  duty  within  the  factory, 
shop,  and  yards  mentioned  in  the  schedule 
hereinafter  given,  or  upon  the  ways  immedi- 
ately adjacent  thereto,  provided  for  the  use 
of  said  employes  and  the  public,  in  and  dur- 
ing the  operation  of  the  trade  or  business  de- 


"(5)  The  operations  carried  on  are  those 
usual  to  the  trade  or  kind  of  business  describ- 
ed hereia 

•  ••••• 

"(12)  The  estimated  pay  roll  covers  the 
wages  of  all  persons  employed  by  the  assured 
on  the  premises  mentioned  in  statement  No. 
4  including  executive  officers,  office  employes, 
piece  workers,  and  drivers  and  drivers'  help- 
ers except  as  follows:  Executive  officers  and 
office  men. 

"(16)  The  total  expenditure  for  wages  for 
the  last  calendar  year  (ended  December  31. 
1 )  was  $ . 

"(17)  The  minimum  premium  for  this  policy 
Is  $25.00." 
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The  policlea  declared  on  in  connts  2  and  S 
of  the  petition  are,  In  their  general  tenor,  the 
same  as  the  two  jtist  noticed,  except  that  in- 
stead of  Insuring  the  defendants  against  lia- 
bility for  injuries  to  defendants'  employ^  In 
their  St.  Louis  shops,  they  insured  against  in- 
jury to  employes  in  galvanized,  sheet,  and 
wrojigbt  iron  work,  and  erecting  work  in  the 
states  aforesaid.  The  material  divergences 
from  the  policies  already  noticed  are  as  fol- 
lows: 

"W  The  place  or  places  where  work  Is 
to  be  carried  on,  the  kind  of  work  at  each 
such  place,  the  number  of  employes,  and  the 
estimated  pay  roll  at  each  such  place  are  aa 
follows: 


«!!£ 


Galvanised  Iron 
ft  sbeet  iron 
workers,  wrought 
Iron  work,  erect- 
ing. 

Estimated 

Average  Number  of 

Employes 

.«* 

Estimated 

Pay-Holl  for  Policy 

Term 

•  s 

Premium  Rate 
per  $100  of  Wages 

S 

Amount  ot 
Premium 

States  of  Louisiana, 
Arkansas,  Kansas, 
Missouri,  Iowa, 
Minnesota,  tad  all 
states  east  of  the 
MisBliislppI  river. 

•  1 
s 

p 


"(10)  The  estimated  pay  roll  covers  the 
wages  of  all  persons  employed  by  the  assured 
at  the  places  mentioned  In  statement  No.  4, 
including  executive  officers,  office  employes, 
drivers,  and  drivers'  helpers,  excepting  as  fol- 
lows:   Executive  offices  and  office  men." 

The  policies  declared  on  in  counts  3  and  6 
of  the  petition  are  like  the  others,  except 
that,  instead  of  Insuring  defendants  against 
loss  for  Injuries  to  employ^  in  defendants' 
shop  or  engaged  in  outside  work  In  the  states 
mentioned,  it  covered  liability  for  injuries  to 
persons  not  employed  by  the  defendants  suf- 
fered at  or  about  the  work  of  defendants  in 
erecting  galvanized  sheet  and  wrought  iron 
work  tn  the  states  aforesaid.  The  provisions 
and  the  schedule  of  said  policies,  except  as  to 
nonemployes  instead  of  employes  being  within 
the  risk,  are  like  those  of  the  outside  policies 
insuring  employes,  and  from  which  we  have 


quoted  such  i>arts  as  are  relevant  to  the  ques- 
tions Involved  In  this  litigation.  It  is  to  be 
noted  that  the  premium  rate  on  the  outside 
employes'  policies  was  $4  on  each  $100  of  wa- 
ges; whereas  the  rate  on  the  nonemploy^s' 
policies  was  |1.50.  There  was  a  slight  varia- 
tion in  the  provisions  of  the  two  kinds  of  poli- 
cies in  relation  to  accidents  to  or  caused  by 
drivers,  but  this  dlscrei>ancy  does  not  concern 
us.  E)very  policy  contained  the  same  stipula- 
tion In  regard  to  the  premium  being  based  on 
the  compensation  paid  to  employes  during  the 
year,  and  all  the  policies  were  practically  the 
same,  so  far  as  the  points  l>efore  us  are  con- 
cerned, except  in  the  particulars  stated.  It 
was  provided  that  the  Insurance  company 
could  examine  the  books  of  the  defendants,  so 
far  as  they  related  to  the  compensation  to 
employes,  and  that  the  company  should  be 
furnished  by  defendants  with  a  written  state- 
ment of  the  amount  of  compensation  paid 
during  the  period.  This  action  is  based  on 
the  result  of  an  examination  of  defendants' 
books  by  an  auditor  of  the  company  in  July, 
1904.  On  August  7,  1903,  the  company  wrote 
the  defendants,  requesting  the  latter  to  fill  out 
an  inclosed  pay  roll  blank  under  the  three 
policies  covering  the  period  from  June  19, 
1002,  to  June  19,  1003;  that  is  to  say,  the 
three  first  issued.  This  request,  though  ad- 
dressed to  defendants,  was  sent  by  plaintUt 
to  HIrschberg  &  Bro.,  an  insurance  agency 
in  St.  Louis,  and  was  mailed  to  defendants  by 
R.  H.  McMatb,  an  employe  of  said  HIrsch- 
berg &  Bro.  The  insurance  in  question  had 
originally  been  procured  by  the  defendants 
through  said  McMath  as  thelp  agent  or  bro- 
ker. In  compliance  with  the  request,  defend- 
ants filled  the  blank  and  sent  it  to  the  com- 
pany. The  blank  form  as  filled  purported  to 
state  the  actual  pay  rolls  under  the  three  poli- 
cies for  the  year  covered.  In  estimating  the 
pay  roll  the  defendants  excluded  the  wages 
of  certain  employes,  which  the  plaintiff  com- 
pany claims  should  have  been  included.  As 
estimated  by  defendants  the  pay  roll  showed 
an  additional  premium  was  due  the  company 
on  the  three  policies  of  $166.66,  and  a  bill  for 
that  sum  was  made  out  by  plaintiff  and  col- 
lected from  the  defendants.  The  whole  mat- 
ter was  transacted  through  the  agency  of 
HIrschberg  &  Bro.  On  this  payment  of  in- 
creased premiums,  the  defendants  found  their 
defense  of  accord  and  satisfaction.  But  the 
plaintiff  contends  that  even  the  Increased 
premliun  paid  fell  short  of  what  was  due,  in 
consequence  of  the  exclusion  from  the  pay 
roil  of  the  wages  of  certain  employes  that 
should  have  been  included. 

Plaintiff  further  contends  there  had  been 
no  controversy  or  dispute  between  the  par- 
ties at  the  time  the  additional  premium 
was  paid,  and  hence  the  payment  did  not 
amount  to  a  settlement  and  compromise  of 
a  bona  fide  controversy,  and,  as  the  payment 
was  less  than  was  due,  that  it  was  not  a 
satisfaction  of  plaintiff's  demand.  As  to  de- 
fendants' counterclaim  for  the  excessive  pre- 
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miuma  paid  on  the  three  canceled  policies 
mnnlng  from  June,  1904,  to  June,  1905,  and 
canceled  September,  1904,  the  company  con- 
tends the  policies  earned  more  while  they 
were  In  force  than  was  paid.  The  question 
running  through  the  entire  controversy  is 
regarding  what  wages  ought  to  be  Included 
In  the  statement  of  compensation  paid  to  em- 
ployes during  the  year  covered  by  each  policy 
as  a  basis  trom  which  to  compute  the  premi- 
um due  on  the  policy — the  wages  of  what 
classes  of  employes.  Tlie  exact  point  at  is- 
sue between  the  parties  may  be  illustrated 
from  the  schedules  In  the  policies  declared 
on  in  the  first  and  fourth  counts.  Those 
schedules  contained,  imder  the  head  of 
"Trade  or  Kind  of  Business,"  these  words: 
"Galvanised  iron  cornice  and  wrought  iron 
work,  including  drivers."  It  Is  the  conten- 
tion ot  the  defendants  that  in  computing  the 
wages  of  employee  on  which  the  premium 
was  to  be  1>ased,  no  wages  should  be  included 
except  of  employes  who  actually  worked  in 
defendants'  St  Louis  shops  on  Sixth,  Sev- 
enth, and  Poplar  streets,  and  whose  work 
was  on  galvanized  iron  cornices  and  wrought 
iron  work  and  driving  teams.  But  defend- 
ants had  in  their  said  shops  many  employes 
who  neither  worked  directly  on  cornices  nor 
wrought  iron  work,  nor  as  drivers.  These 
other  employes  were  (a)  workers  on  sky- 
lights for  buildings,  that  is,  those  who  made 
skylights  to  be  put  on  buildings  by  defend- 
ants or  sold  to  customers,  (b)  tinners  who 
worked  on  tin  In  the  shops,  (c)  canwnters 
who  worked  In  wood,  (d)  shippers  who  pack- 
ed and  unpacked  material  received  or  to  be 
shipped,  (e)  machinists  who  repaired  and  kept 
in  order  machinery  in  the  shops  and  cut 
forms  for  galvanized  and  wrought  iron  worlc, 
(f)  the  engineer  who  operated  the  machinery, 
(g>  office  help,  (h)  the  watchman  who  watch- 
ed the  premises  and  kept  a  fire  under  the 
boilers  at  night,  (1)  the  butler,  whose  duties 
are  not  defined,  but  they  were  performed  on 
the  premises.  It  is  the  contention  of  plain- 
tiff that  the  wages  of  all  said  employes,  ex- 
cept those  who  worked  in  the  office  at  clerical 
duties,  or  officials,  should  have  been  included 
In  the  roll  of  compensation  paid  to  employes 
on  which  the  premiums  on  the  policies  de- 
clared on  In  the  first  and  fourth  counts  were 
estimated;  whereas,  as  said  above,  it  is  the 
contention  of  defendants  that  the  wages  of 
no  employes  except  such  as  worked  directly 
on  galvanized  iron  cornices  and  wrought  iron 
work  and  of  drivers,  should  be  Included.  E\>i 
the  second  year,  trom  June  19,  1903,  to  June 
19,  1904,  besides  the  items  already  enumerat- 
ed, certain  work  was  done  in  the  shops  on 
a  contract  for  the  Union  Electric  Light  & 
Power  Company  of  St  Louis.  All  the  work 
done  by  defendants  under  said  contract 
whether  It  was  done  In  the  shops,  or  on  the 
building  of  the  power  company  (i.  e.,  wheth- 
er It  was  "Inside"  or  "outside"  work,  ac- 
cording to  the  phrases  used  by  the  parties), 
was  carried  as  a  separate  account  on  defend- 


ants' hooka.  The  two  policies  declared  on  lu 
the  second  and  fifth  counts,  that  is  to  say, 
the  policies  which  insured  defendants  from 
liability  on  account  of  injuries  to  their  em- 
ploy6s  in  the  states  enumerated,  and  those  de- 
clared on  in  tlhe  third  and  sixth  counts  cover- 
ing Injuries  to  nonemploy6s,  contained  in  the 
schedule  under  the  head  of  "Kind  of  Work," 
the  following  language:  "Galvanized  iron 
and  sheet  iron  workers,  wrought  iron  work, 
erecting."  It  is  the  contention  of  defendants 
that  in  making  up  the  total  compensation  to 
employes  as  a  basis  of  premiums  due  on  said 
IKjlIcies,  tlhe  wages  of  no  employes  should  t>e 
Included  except  such  as  did  galvanized,  sheet 
Iron,  or  wrought  Iron  work,  or  erecting  work 
In  the  states  named.  These  would  come  un- 
der what  is  called  "outside  work."  Plain- 
tiff, on  the  contrary,  would  include  the  wages 
of  employes  of  every  kind  who  did  outside 
work  within  the  territory  named;  also  all 
those  doing  outside  work  on  the  Union  Elec- 
tric Light  &  Power  Company's  contract  and 
certain  work  done  during  the  two  years 
from  June,  1902,  to  June,  19(^,  on  a  job  in 
Durango,  Mexico.  The  cause  was  referred 
to  a  referee,  who  reported  on  the  law  and 
the  facts,  recommending  a  finding  for  plain- 
tiff on  each  count  of  its  petition,  and  also  on 
defendants'  counterclaim.  The  total  finding 
recommeudod  for  plaintiff  was  $1,815.44,  witii 
Interest  from  March,  1905,  or  in  all  $2,011.05. 
Exceptions  were  filed  to  the  report  of  the 
referee,  but  it  was  approved  by  the  court  in 
all  respects  and  Judgment  entered  in  accord- 
ance with  it  From  said  Judgment  defend- 
ants appealed  to  this  court 

The  referee  and  court  below  found  the  total 
inside  or  shop  wages,  except  for  office  help, 
paid  during  the  first  year  the  insurance  was 
in  force,  was  $51,863.17,  and  that  this  sum 
Included  the  wages  paid  for  galvanized  iron 
cornice  and  wrought  iron  work  inside,  and 
the  work  of  carpenters,  shippers,  machinists, 
engineer,  night  watchman,  and  butler;  that 
the  total  inside  or  shop  wages  paid  during 
the  second  year  for  said  kinds  of  work,  and 
also  Inside  work  on  the  Union  Electric  Light 
&  Power  Company  contract  (which  consti- 
tuted a  separate  and  special  account  on  de- 
fendants' books)  was  $53,430.15;  that  the  to- 
tal of  shop  wages  for  the  period  of  the  third 
year  the  insurance  was  in  force  (L  e.,  from 
June  19,  1904,  to  September  24th,  when  the 
policies  were  canceled),  was  $12,431.30,  in- 
cluding wages  for  inside  work  on  the  Elec- 
tric IJght  &  Power  Company's  Job.  The  ref- 
eree found  the  wages  paid  for  outside  work 
during  the  first  year  (except  for  work  at 
Durango,  Mexico,  about  which  there  is  no 
contention  on  the  appeal)  amounted  to  $11.- 
869.75,  distributed  as  follows:  Wot  tinners' 
work,  outside,  $8,915.02,  and  for  wrought  iron 
work,  outside,  $2,954.73.  For  the  second  year 
he  found  the  outside  wages  to  be  $20,660.63, 
distributed  as  follows:  Tinners'  work,  out- 
side, $li;406.39,  wrought  iron  work,  outside, 
$1,591.83,  and  Union  Electric  Light  &  Power 
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Company  work,  outside,  $7,6G2.36.  For  the 
portion  of  the  tbird  year  while  insurance  was 
in  force  he  found  the  wages  for  outside 
work  to  be  $3,744.62,  distributed  as  follows: 
Tiimers*  work,  outside,  $2,722.52,  wrougbt 
Iron  woric,  outside,  $634.20  and  the  Union 
Electric  Light  &  Power  Company  work,  out- 
side, $387.90.  As  throwing  light  on  the  inter- 
pretation of  the  policies  by  the  parties,  with 
respect  to  what  employte  were  covered  by 
thoni,  evidence  was  introduced  relating  to  cer- 
tain accidents.  Defendants  reported  an  ac- 
cident on  December  22,  1902,  to  E.  P.  Barker, 
an  employe  In  the  shop.  He  was  reported  as 
having  been  injured  while  employed  as  a 
"brake  and  press  hand."  Employes  of  that 
kind  worked  In  making  galvanized  iron  cor- 
nices, but  Barker's  name  appeared  on  de- 
fendants' pay  roll  as  a  tinner.  An  employe 
by  the  name  of  Schell  was  reported  as  in- 
jured March  26,  1903,  while  working  at  a 
]ob  In  Bast  St.  Louis,  as  a  wrought  iron 
worker;  but  he  was  on  the  pay  roll  under 
the  head  of  "Union  Electric  Light  &  Power 
Company,  outside,"  and  was  engaged  on  work 
done  for  that  company.  On  March  14,  1904, 
an  employe  by  the  name  of  BUIman  was  re- 
ported as  having  been  Injured  while  working 
as  a  laborer.  He  was  on  the  pay  roll  as  a 
shipper,  and  was  engaged  in  that  work  when 
hurt.  The  same  was  true  of  another  em- 
ploye by  the  name  of  Arnold.  The  referee 
found  these  notices  of  injuries  were  sent  to 
the  company  for  the  purpose  of  having  it 
attmd  to  any  claims  that  might  arise,  and 
that  In  each  case  the  parties  treated  the  ac- 
cident as  coming  within  the  risk  assumed 
by  plaintiff  under  Its  policies.  To  break  the 
force  of  these  instances  as  a  construction  of 
the  contract  by  the  parties,  defendants  con- 
tend the  evidence  shows  the  injured  em- 
ployes worked  in  different  capacities,  some 
of  which  fell  within  the  exact  words  of  the 
policy  which  designated  the  risk  Insured 
against  The  referee  also  found  that  In  the 
statement  of  compensation  made  out  by  de- 
fendants, on  which  plaintiff  claimed  more 
premium  on  the  three  policies  for  the  first 
year,  the  defendants  themselves  Included  the 
wages  paid  for  galvanized  iron  cornice  and 
wrought  Iron  work,  both  inside  and  outside, 
the  night  watchman,  and  part  of  wages  paid 
tinners,  but  excluded  wages  paid  for  skylight 
work,  machinists,  engineers,  the  butler,  part 
of  the  wages  to  tinners,  carpenters,  shippers, 
-work  at  Durango,  executive  officers,  and  office 
help.  The  official  who  compiled  the  list  ex- 
plained the  Including  of  part  of  the  wages  paid 
tinners  by  saying  the  expense  of  tin  work 
was  not  then  kept  separate  on  defendants' 
book  from  the  expense  of  galvanized  iron 
cornice  work. 

1.  We  hold  that  the  defense  of  accord  and 
satisfaction  was  not  established.  No. contro- 
vert had  arisen  between  the  parties  as  to 
the  amount  of  premiums  on  policies  for  the 
first  three  years.  What  happened  was  simply 
this:    The  Insurance  company  demanded  of 


the  defendants  a  statement  of  the  wages  paid 
to  employes  during  the  year  covered  by  the 
policies.  This  statement  was  furnished  by 
defendants,  and  showed  the  full  premium 
due  according  to  the  terms  of  the  policies 
had  not  been  paid.  Plaintiff  made  out  a 
bill  for  the  excess  of  premiums,  and  defend- 
ants paid  it  without  a  word.  Plaintiff  claims 
there  is  a  balance  still  owing,  and  that  the 
statement  of  wages  paid,  which  the  defend- 
ants furnished,  was  deficient  in  that  it  ex- 
cluded wages  which  ought  to  have  been  in- 
cluded. If  this  was  true,  the  defendants 
have  only  paid  part  of  a  debt  they  owed 
plaintiff,  which,  of  course.  Is  no  satisfactlcm 
of  the  entire  debt  Winter  v.  Cable  Co.,  73 
Mo.  App.  173;  Wetmore  v.  Crouch,  150  Mo. 
671,  51  S.  W.  738.  If  there  bad  been  a  con- 
troversy In  good  faith  at  the  time  the  second 
payment  on  the  premium  was  made,  and  if 
the  payment  had  been  tendered  In  full  of 
plaintiff's  demand,  and  plaintiff  had  accepted 
It  an  accord  and  satisfaction  would  have 
arisen,  because  a  payment  under  those  cir- 
cumstances would  have  been  a  compromise 
of  a  disputed  claim,  and  therefore  supported 
by  a  sufflcl^it  consideration.  McCormIck  v. 
St  Louis,  166  Mo.  315,  65  S.  W.  1038. 

2.  We  have  already  said  that  defendants 
contend  the  wages  of  the  following  employes 
should  not  enter  Into  the  basis  on  which  the 
Insurance  premiums  were  to  be  computed: 
Skylight  workers,  tinners^  carpenters,  shlp; 
pers,  machinists,  engineer,  night  watchman, 
and  the  butler.  As  to  all  those  employes,  ex- 
cept the  skylight  workers,  defendants'  coun- 
sel argues  that  they  plainly  are  not  embrac- 
ed within  the  classes  of  workmen  designated 
in  either  of  the  schedules,  one  of  which  de- 
scribes "galvanized  Iron  cornice  and  wrought 
Iron  work,  Including  drivers,"  and  the  other 
two,  "galvanized  and  sheet  iron  workers, 
wrought  iron  work,  erecting."  It  is  said  to 
be  obvious  that  neither  tinners,  carpenter.s, 
machinists,  shippers,  engineer,  or  butler,  fall 
within  those  descriptions.  Skylights  were 
manufactured  In  the  shops  out  of  galvanized 
Iron  and  glass;  but  the  referee  found  that 
during  the  pendency  of  the  policies  they 
were  made  in  the  building  and  sold  to  cus- 
tomers, but  not  put  into  place  on  buildings, 
that  Is,  no  outside  work  was  done  on  them. 
Defendants'  counsel  argues  regarding  the  sky- 
light workers  that  they  were  not  within  the 
schedules  of  the  policies  Insuring  against  out- 
side accidents,  because  they  worked  exclu- 
sively in  the  shops,  and  were  not  within  the 
policies  Insuring  against  Inside  accidents,  be- 
cause, though  they  worked  within  the  shops, 
those  policies  only  covered  galvanized  iron 
cornices,  wrought  iron  work  and  drivers, 
thereby  excluding  workers  who  made  galvan- 
ized iron  skylights.  The  general  trend  of  the 
argument  tor  defendants  is  that  they  were 
not  protected  against  loss  from  injuries  to 
any  of  the  eight  classes  of  employes  we  have 
named,  to  wit  skylight  workers,  tinners,  car- 
penters, machinists,  shippers,  engineer,  watch- 
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man,  and  butler,  and  were  not  protected 
from  Injuries  to  nonemploygs  occurring  in 
the  course  of  the  work  done  by  any  of  the 
employes  ,Jnst  enumerated;  that  the  true 
construction  to  be  put  on  the  policies  In  seat- 
ing a  basis  for  premiums  Is  that  no  wages 
except  such  as  were  Included  within  the  In- 
demi.lty  to  defendants  should  be  taken  ac- 
count of  in  fixing  the  premiums  on  tlie  two 
kinds  of  policies  (Inside  and  outside)  Issued 
to  protect  against  loss  In  consequence  of  in- 
juries to  employes ;  and  that  no  wages  should 
be  taken  Into  account  In  ascertaining  the 
premiums  to  be  paid  on  policies  insuring 
against  loss  in  consequence  of  injuries  to  non- 
employfis,  except  the  wages  of  such  employes 
as  were  engaged  in  the  very  kinds  of  work 
described  in  the  schedule  of  said  policies,  to 
wit,  "galvanized  and  sheet  iron  workers, 
wrought  iron  work,  erecting."  It  would  not 
follow,  necessarily,  that  the  basis  for  the 
premiums  on  the  policies  Insuring  defendants 
against  liability  for  injuries  to  employes 
should  consist  exclusively  of  the  wages  paid 
only  to  those  employes  who  were  within  the 
indemnity,  and,  of  course,  such  -wages  could 
not  be  the  basis  for  premiums  on  policies  in- 
demnifying against  loss  for  accident  to  non- 
employ6&  As  regards  the  basis  of  premiums- 
on  insurance  of  the  first  class  (against  loss 
In  consequence  of  injuries  to  employes),  per- 
adventure  the  policies  might  yield  the  inter- 
.  pretatlon  that  the  wages  of  all  hands  engag- 
ed in  the  respective  kinds  of  work  (inside 
and  outside)  should  be  embraced  In  the 
premiiun  bases,  even  though  all  were  not 
within  the  Indemnity.  Aside  from  this  poe- 
slbllity,  it  is  our  opinion  that,  when  fairly 
interpreted,  one  set  of  policies  indemnified 
the  defendants  against  loss  in  consequence 
of  injuries  to  any  and  all  employ^  in  the 
-shops,  except  officials  and  the  clerical  force, 
and  that  another  set  indemnified  against  loss 
in  consequence  of  injuries  to  ail  employes 
engaged  in  outside  work,  with  the  same  ex- 
ceptions. Possibly  the  butler's  wages  ought 
to  be  excepted,  but  his  duties  are  not  dis- 
closed. We  think  the  premiums  on  the  shop 
policies  were  meant  to  be  based  on  the  wages 
paid  all  the  workmen  In  the  shops,  and  the 
premiums  on  outside  policies  on  all  wages 
paid  men  employed  outside,  except,  of  course, 
the  executive  and  clerical  men.  In  interpret- 
ing the  former  (shop)  policies.  It  Is  appropri- 
ate to  consider  what,  in  reason,  was  the  pur- 
pose of  defendants  in  taking  out  insurance. 
The  rosters  of  wages  paid  the  different  em- 
ployes, which  the  referee  accepted,  showed 
that  the  wages  of  other  than  cornice  and 
wrought  iron  workers,  to  wit,  tinners,  sliy- 
llght  workers,  shippers,  machinists,  and  car- 
penters, constituted  a  large  portion  of  the 
amoimt  of  wages  paid  for  Inside  work.  The 
wages  of  neither  of  those  classes  equaled  the 
wages  paid  for  galvanized  iron  cornice  work, 
or  wrought  Iron  work,  inside;  but  neverthe- 
less the  total  of  wages  to  other  employes  was 
large  enough  to  show  that  numerous  work- 


men were  ^upioyed  In  the  shops  besides 
those  who  followed  the  trades  of  galvanized 
iron  comioe  and  wrought  iron  work.  It  Is 
not  shown  that  the  employes  who  did  those 
two  kinds  of  work  were  more  exposed  to 
accidents  than  the  other  employes;  and  It 
seems  unreasonable  to  suppose  defendants 
would  insure  against  loss  on  account  of  ao^- 
dents  to  cornice  and  wrought  iron  workers 
and  drivers,  and  assume  the  risk  of  accidents 
to  other  worlanen.  For  several  years  there 
bad  been  a  steady  decline  In  the  quantity 
of  cornice  work  done  In  the  shops,  and  in 
the  wages  paid  for  that  service.  The  defend- 
ants tx>th  swore  they  had  ceased  to  do  cor- 
nice work  CHI  St.  Iiouls  Jobs  in  consequence 
of  disputes  with  trades  unlona  Tlieir  testi- 
mony on  tliis  point  seems  unequivocal;  but 
the  referee  merely  found  that  they  had  ceas- 
ed to  erect  cornices,  though  their  cashier 
swore  th^  did  erect  them  whenever  they 
were  employed  to  do  sa  The  evidence  is 
ambiguous  along  this  part  of  the  case;  but 
any  version  of  It  shows  the  cornice  work  of 
defendants  had  greatly  diminished  l)efore 
the  irolicles  in  suit  were  written,  and  it  is 
bard  to  see  why  defendants  should  especially 
need  Insuranoe  for  cornice  workers  more 
than  for  tinners,  shippers,  etc.  For  years 
defendants  had  advertised  their  business  on 
billboards  and  letter  heads,  In  the  city  direct- 
ory, and  elsewhere,  as  "Galvanized  Iron  Cor- 
nice Work  and  Wrought  Iron  Work";  and 
while  the  former  work  was  dwindling  in  com- 
parison with  ironwork,  the  advertisements 
remained  imchanged.  Notwithstanding  these 
facts,  which  look  like  defendants  needed  In- 
surance covering  several  classes  of  workmen, 
if  the  language  of  the  policies  means  that  no 
employes,  except' workers  on  cornices  and  in 
wrought  iron,  were  included  In  the  indemni- 
ty, the  intention  of  the  parties  would  be  de- 
termined from  their  language,  even  though 
the  result  was  unreasonable.  But  in  our 
opinion  the  referee  and  the  court  below  were 
right  in  holding  that  the  words  "galvanized 
iron  cornice  and  wrought  iron  wortc"  under 
the  caption  "Trade  or  Kind  of  Work"  were 
used  to  describe,  in  a  general  way,  the  busi- 
ness carried  on  in  the  shops,  and  not  to  speci- 
fy the  classes  of  workers  within  the  indemni- 
ty of  the  policy.  The  tasks  of  the  other  em- 
ployes contributed  and,  Indeed,  were  essen- 
tial, to  the  manufacture  of  cornices  and  of 
wrought  iron  work.  Shippers  had  to  receive, 
pack,  and  unpack  material,  tlie  engineer  had 
to  run  the  engine,  machinists  bad  to  cut 
forms  and  dies  and  repair  the  machinery, 
and  part  of  the  work  of  tinners  was  In  gal- 
vanized iron.  Moreover  the  construction  put 
on  the  contract  by  the  defendants  in  prefer- 
ring claims  for  injuries  to -other  classes  of 
employes,  and  by  the  plaintiff  company  in 
paying  for  those  injuries,  indicate  that  both 
parties  understood  the  contract  was  an  in- 
demnity on  account  of  loss  in  consequence  of 
injuries  to  all  the  employes  In  the  shops,  and 
so  the  referee  found.    It  Is  true  explanatory 
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evidence  was  offered  by  defendants  In  an  at- 
tempt to  break  tbe  force  of  those  clrcnmatan- 
c«8 ;  but  tbe  testimony,  as  a  whole,  well  sup- 
ported tbe  conclusion  of  tl)e  referee,  wblcb 
we  accept 

Having  pointed  out  tbe  conditions  under 
whldi  defendants  took  the  Insurance,  and 
what  risks  they  deemed  covered  by  it;  we 
will  inquire  more  closely  what  the  language 
of  tbe  policies  imported  concerning  the  risks 
insured  against  The  defendants  were  in- 
sured by  the  shop  policies  against  liability 
for  damages  on  account  of  accidental  bodily 
injuries  suffered  by  any  employ^  while  on 
duty  in  tbe  shops  mentioned  in  the  schedule, 
"in  and  during  tbe  operation  of  tbe  trade 
or  business  described  in  said  schedule." 
Those  words  consist  well  with  the  view  that 
by  galvanized  and  wrought  iron  work  was 
meant  a  description  of  the  business  and  not 
of  the  classes  of  employes  covered  by  the  In- 
surance, In  another  paragraph  of  the  policy 
tbe  insurance  was  said  not  to  cover  injuries 
to  or  caused  by  any  person  whose  wages 
were  not  Included  in  the  estimated  wages  set 
forth  in  the  schedule,  or  one  not  on  duty  at 
tbe  time  of  the  accident  In  an  occupation 
tbereln  descrilied.  There  is  nothing  In  that 
language  which  Is  necessarily  repugnant  to 
the  view  that  all  the  employes  were  Included 
in  tbe  Insurance.  As  we  said,  all  the  men 
who  worked  in  the  shop  were  necessary  to 
tbe  prosecution  of  tbe  work  carried  on  there- 
in in  giilvanized  iron  cornice  and  wrought 
iron,  with  the  possible  exception  of  the  but- 
ler. Certain  language  of  the  schedule,  taken 
in  connection  with  the  grouping  of  the  wag- 
es therein,  indicates  that  the  words  in  ques- 
tion, "Galvanized  iron  cornices  and  wrought 
Iron  workers,  including  drivers,"  were  not 
intended  as  a  classification  of  the  employes 
covered  by  the  Insurance,  but  as  a  descrip- 
tion of  the  business  done  In  the  shops.  A 
printed  direction  In  the  policy  Immediately 
at>ove  those  words  described  tbe  mode  of 
filling  out  tbe  blanks  below,  and  said  that 
each  manual  classification  should  he  entered 
separately  when  the  pay  roll  was  divided 
under  the  manual  rule;  and  that  the  num- 
tier  of  employes,  premium  rate,  and  amovnt 
of  premium  should  be  given  opposite  each 
dasstfloation.  The  words  "galvanized  iron 
and  wrought  iron  workers,  including  driv- 
ejrs,"  could  not  have  been  intended  by  the 
parties  to  specify  the  classes  of  employes; 
for  the  direction  contained  In  the  language 
we  have  italicized  was  not  followed.  Tbe  in- 
tention was  to  have  the  classes  of  workmen 
separately  spedfled  when  tbe  insurance  took 
into  account  their  different  trades  or  tasks 
in  fixing  different  rates  of  premium  for  the 
different  tasks.  Nothing  of  that  kind  could 
have  l>een  intended  in  the  present  instance; 
for  it  wlU  be  observed  that  instead  of  stating 
separately  tbe  number  of  cornice  workers 
and  the  numl)er  of  wrought  iron  workers, 
they  were  grouped  together  as  14,500  em- 
ployes.   If  tbe  Intention  had  been  to  insure 


only  cornice  workers  and  wrought  iron  work- 
ers, and  to  divide  tbe  employes  into  classes, 
according  to  their  respective  trades,  the  two 
trades  should  have  been  separated  in  the 
schedule.  It  Is  true  the  number  of  drivers 
is  given,  but  as  drivers  were  sometimes  in 
tbe  shops  and  exposed  to  risks  there,  and 
sometimes  outside,  both  the  body  of  the 
policy -and  tbe  schedule  had  a  special  provi- 
sion for  them.  It  says  drivers  and  their  help- 
ers while  on  duty  at  other  places  than  the 
shops  would  not  be  Included  in  the  Insurance 
given  by  the  shop  policies,  unless  they  were 
enumerated  in  the  schedule.  This  circum- 
stance strengthens  the  conclusion  that  ail 
other  employes,  except  drivers  and  helpers, 
were  included  in  the  insurance.  There  is 
the  further  fact  tliat  the  policies  specially  ex- 
empted certain  employes  from  the  risks  in- 
sured against  which  argues  that  all  other 
employes  in  tbe  shopa  who  were  engaged  in 
the  work  described  in  the  schedule  fell  with- 
in the  risk.  The  exceptions  are  officials  and 
office  help,  mechanics  engaged  In  making  ad- 
ditions to  or  repairing  the  shops,  and  chil- 
dren under  14  years  of  age,  or  employed  con- 
trary to  law.  But  employes  whose  wages 
went  into  the  pay  roll  on  which  the  Insurance 
was  based  were  declared  to  he  within  the 
risk  while  making  ordinary  repairs.  The 
terms  of  the  policies  are,  on  the  whole.  In- 
definite; but  taking  into  consideration  all 
their  provisions,  tbe  situation  of  the  parties 
when  the  insurance  was  written,  and  such  of 
their  acts  as  throw  light  on  their  intention, 
we  think  the  proper  construction  to  give  is 
the  one  above  set  forth. 

That  the  acts  of  parties  done  pursuant  to 
a  contract  between  them,  and  showing  their 
"understanding  of  Its  terms,  may  be  resorted 
to  in  order  to  ascertain  the  meaning  of  the 
contract  if  its  provisions  are  obscure,  is  a 
rule  of  interpretation  that  has  l>een  applied 
to  contracts  like  the  one  In  hand  'to  deter- 
mine what  employes  were  within  the  risk. 
Fuller  Bros.  v.  Fidelity  Cas.  Co.,  94  Mo.  App. 
490,  68  S.  W.  222.  The  breadth  of  tbe  in- 
surance, and  how  the  conditions  existing 
when. the  Insurance  is  written  aid  In  deter- 
mining the  extent  of  the  risk  covered,  is  il- 
lustrated by  the  case  of  Travelers'  Ins.  Oo. 
V.  Lumber  Co.,  83  Fed.  977,  28  C.  C.  A.  127. 
The  lumber  company's  policy  insured  it 
against  loss  on  account  of  accidental  injury 
to  any  person  to  whom  the  company  would 
be  liable  for  Injury  at  common  law  or  by 
statute;  and  In  the  application  for  the  pol- 
icy it  was  stated  to  be  understood  that  said 
company  might  in  the  conduct  of  its  busi- 
ness, use  a  railroad  owned  by  itself  and 
"used  only  for  its  own  lumbering  purposes." 
The  company  took  two  commercial  travelers 
as  passengers  on  a  train,  and  collected  fares 
from  them.  These  travelers  were  going  to 
the  company's  store  to  sell  goods.  They  were 
hurt  while  In  transit,  and  the  lumber  com- 
pany became  liable  for  damages.  It  sued  on 
tlie  policy  for  indemnity,  and  the  question 
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was  whether  or  not  the  company  was  using 
Its    railroad    for    lumbering   purposes    only 
when  It  carried  the  two  passengers  for  hire. 
The  court  said:    "The  company  constructed 
and  operated  upon  its  own  land,  and  primar- 
ily for  use  in  Its  business,  a  railway,  by  the 
use  of  which  logs  were  transported  to  the 
mills,    and   manufactured   lumber   from  the 
mills  to  the  Grand  Trunk  Railway,  at  a  point 
3%   miles  distant.     Over  the  same  railroad 
needed  supplies  for  operations  and  stocli  or 
merchandise  for  the  shop  above  mentioned 
were  transported,  as  there  was  occasion  for 
so  doing.    The  company's  agents  and  work- 
men,   and   persons    having   business    at  the 
mills,  or  with  the  shop,  including  insurance 
agents  and  commercial  runners  and  others, 
also  were  carried,  from  time  to  time,  over 
said  railroad,  both  ways.    From  some  of  the 
persons  so  carried  over  Its  railroad  the  com- 
pany  demanded   and   Collected   pay   for  the 
transportation.     We  are  of  the  opinion  that 
the  transportation  upon  the  company's  pri- 
vate railroad  of  two  commercial  travelers, 
who  had  come  to  the  premises  of  the  lumber 
company  to  transact  business  with  the  com- 
pany, and  to  make  sales,  and  to  take  orders 
for  supplying  the  shop  of  the  lumber  com- 
pany, was  a  use  of  the  railroad  within  the 
scope  of  the  company's  *own  lumbering  pur- 
poses.'   The  fact  that  the  travelers  paid  a 
sum  of  money  for  a  special   conveyance  Is 
Immaterial,  since  the  railroad  was  used  by 
them  and  by  the  lumber  company  In  direct 
connection  with   the  business   of  the   com- 
pany."    In    Hoven   v.    Assurance   C!orp.,   93 
Wis.  201,  67  N.  W.  46,  32  L.  R.  A.  388,  the 
policy  insured  against  liability  for  personal 
injury  to  any  employ^  In  the  service  of  the  , 
West  Superior  Iron  &  Steel  Company  "while 
engaged  In  the  employer's  work  In  any  of 
the  occupations  or  at  any  of  the  places  men- 
tioned in  the  schedule."    The  schedule  un- 
der the  heading  "Description  of  the  Occupa- 
tion of  EmploySs"  said  "all  operations  con- 
nected with  the  business  of  iron  and  steel 
works"  at  "West  Superior  and  elsewhere  In 
Wisconsin  In  the  service  of  the  employer." 
The  plaintiff  was  a  regular  employe  in  the 
steel  works,  and  was  Injured  while  at  work 
in  the  manufacturing  department.    The  com- 
pany was  building  an  addition  to  Its  shops, 
and  a  crew,  other  than  the  one  plaintiff  was 
connected  with,   was  constructing  the  addi- 
tion.   While  said  crew  was  raising  a  girder. 
It  fell  and  hurt  the  plaintiff.    The  Insurance 
company  refused  to  Indemnify,  on  the  ground 
tliat  the  operation  by  which  plaintiff  was  In- 
jured was  not  covered  by  the  policy.    Plain- 
tiff sued  the  West  Superior  Company,  and 
garnished  the  insurance  company.    The  court 
said  that  If  the  labor  of  constructing  the  ad- 
dition to  the  shops  was  not  an  operation  con- 
nected with  the  business  of  iron  and  steel 
work,  the  insurance  company  was  not  liablA-; 
but  held  that  the  operation  was  so  connected 
and,   after  reviewing  a  Massachusetts  case, 
said:  "The  general  language  of  the  contract. 


'All  operations  connected  with  the  business 
of  iron  and  steel  works,'  Is  not  restricted  by 
anything  in  the  conditions  indorsed  on  the 
policy,  or  any  paper  referred  to  or  made  a 
part  of  it.  If  the  Intention  was  to  restrict 
such  language  to  operations  in  any  particular 
department,  or  to  any  particular  branch  of 
the  business,  or  to  any  particular  Instru- 
mentalities used  in  such  business,  it  was 
easy  to  have  said  so  In  unmistakable  lan- 
guage. The  court  should  give  the  general 
language  the  assurer  saw  fit  to  use,  under 
the  circumstances,  a  broad  and  liberal  con- 
struction In  favor  of  the  objects  for  which 
the  policy  was  taken  out,  and  by  so  doing  the 
conclusion  is  easily  reached  that  It  covers 
the  operation  of  constructing  a  building  for 
the  use  of  the  assured  in  its  business,  as  one 
of  the  operations  connected  with  such  busi- 
ness." The  foregoing  cases  are  only  in  point 
by  analogy,  and  we  have  found  none  directly 
in  point;  hence  we  have  bad  to  resort  to 
the  general  rules  of  interpretation. 

3.  The  policies  providing  for  ontside  in- 
surance are  even  more  ambiguous  than  those- 
Insuring  against  inside  risks,  because.  In- 
stead of  the  use  of  the  word  "work"  In  the 
memorandum  under  the  heading  "Trade  or 
Kind  of  Business,"  said  memorandum  reads, 
"Galvanized  and  sheet  iron  workers,  wrought 
iron  work,  erecting,"  under  the  headlns 
"Kind  of  Work."  Those  captions  are  lea* 
readily  construed  as  descriptions  of  business 
than  the  former  captions.  But  the  bases  for- 
premlums  on  outside  policies  may  be  other- 
wise determined.  By  referring  to  the  wages 
found  by  the  referee  to  have  been  paid  for- 
outside  work  during  the  three  years  covered 
by  the  policies,  it  will  be  observed  that  for 
the  first  year  those  wages  were  composed  ex- 
clusively of  the  two  Items,  tinners'  work, 
outside,  and  wrought  Iron  work,  outside. 
The  first  Item,  or  the  one  for  tinners'  wages, 
outside,  is  $8,915.02,  and  the  second  item  for 
wages  for  wrought  iron  work,  outside,  is 
$2,954.73.  or  a  total  of  $11,869.75.  For  the 
ensuing  two  years  there  was  an  additional 
item  for  wages  for  outside  work  done  on  the 
Union  Electric  Light  &  Power  Company's 
Job.  Of  those  items  there  can  be  no  ques- 
tion that  the  wages  paid  for  wrought  iron 
work  should  be  included  hi  the  basis  of  pre- 
miums, for  they  fall  within  the  express 
words  of  the  schedule.  Neither  Is  there  any 
dispute  regarding  the  outside  work  on  th& 
Union  Electric  Company's  job.  What  w^ 
have  to  determine  then  is  whether  wages  for 
tinners'  work  done  outside  would  fall  with- 
in the  terms  of  the  policy.  It  was  the  testi- 
mony of  both  the  defendants  that  part  of 
the  work  of  tinners  outside  was  on  galvaniz- 
ed Iron ;  and  defendants*  cashier  swore  that 
during  part  of  the  period  covered  by  the  In- 
surance the  wages  of  tinners  and  galvanized 
iron  workers  were  not  kept  separate  on  de- 
fendants' pay  roll,  but  were  carried  under 
the  one  head.  It  was  further  testified  that 
tinners  working  outside  oorai^d  flrenroor 
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doors  and  shutters  with  tin,  or  sheet  Irjjj^ 
which  consisted  of  Iron  sheets  covered  with 
tin.  It  was  in  testimony,  too,  that  tinners 
pnt  np  galvanized  iron  gutters  and  down 
sponts  and  sheet  metal  gutters.  They  also 
put  in  heating  and  ventilating  pipes,  which 
were  sometimes  made  of  galvanized  iron.  It 
thus  appears  by  defendants'  own  testimony 
that  tinners  working  outside,  as  well  as  In- 
side, worked  In  galvanized  and  sheet  Iron, 
and  therefore  came  within  the  words  of  the 
schedule. 

4.  By  the  Interpretation  we  have  given, 
and  which  the  referee  gave,  to  the  provisions 
of  the  policies  relating  to  the  bases  on  which 
premiums  should  be  computed,  defendants 
owed  plaintiff  more  for  premiums  than  they 
paid  for  the  first  two  years  of  the  insurance, 
and  the  policies  In  force  for  a  part  of  the 
third  year  earned  more  premiums  while  In 
force  than  were  collected;  hence  the  finding 
on  the  counterclaim  for  excess  of  premiums 
paid  on  said  last  policies  was  adverse  to 
defendants. 

5.  Though  we  think  the  learned  referee 
and  the  court  below  were  right  In  Including 
tinners'  wages  for  outside  work  as  the  basis 
on  which  the  premiums  for  outside  policies 
were  to  be  computed,  we  have  been  unable  to 
find  any  evidence  In  the  record  which  justifi- 
ed the  fixing  of  tinners'  wages  for  work  out- 
side from  June  19,  1902,  to  June  19,  1903, 
at  ^915.02,  or  during  the  ensuing  two  years 
at  the  amounts  found  for  each  year.  The 
referee  adopted  as  true  the  pay  rolls  furnish- 
ed by  the  defendants,  and  in  said  rolls  the 
Items  of  wages  for  tinners'  work  specify 
said  wages  as  having  been  paid  for  both  In- 
side and  outside  tinners'  work,  whereas  the 
referee  and  the  court  below  classed  the  items 
as  those  of  wages  paid  exclusively  for  outside 
work.  In  truth  there  is  no  testimony  in  the 
record  by  which  a  division  can  be  made  of 
the  portions  of  those  items  paid  for  inside 
tinners'  work  and  outside  work.  It  appears 
that  the  workmen  who  did  tinners'  work  out- 
side In  erecting  or  hanging  doors  and  shut- 
ters also  did  Inside  work  in  covering  the 
doors  and  shutters  with  tin.  The  importance 
to  defendants  of  a  Just  apportionment  of 
these  wages  appears  from  the  fact  that  the 
rate  of  premium  for  inside  Insurance  was 
6714  cents  for  each  $100  of  wages  paid,  while 
for  total  outside  insurance  it  was  $5.50  for 
each  $100  of  wages  paid.  It  is  therefore  evi- 
dent an  exorbitant  amount  might  be  awarded 
against  defendants  by  including  inside  tin- 
ners' wages  as  outside.  Counsel  for  plaintiff. 
In  seeking  to  support  this  finding  of  the  ref- 
eree, point  to  that  portion  of  the  testimony 
of  Hr.  Piper,  the  auditor  of  plaintiff  compa- 
ny, wherein  he  swore  that  In  making  out  the 
pay  roll  on  which  plaintiff  based  its  claim 
for  further  premiums  he  co-operated  with 
Mr.  Stevens,  defendants'  cashier,  and  that 
Stevens  gave  him  information  which  enabled 
blm  to  separate  the  wages  of  the  inside  from 


the  wages  of  the  outside  workers.  But  the 
referee  did  not  adopt  Mr.  Piper's  statement 
of  wages,  but,  as  said,  adopted  that  of  de- 
fendants, which  varied  widely  from  Piper's. 
Moveover  the  pay  roll,  as  audited  by  Piper, 
did  not  separate  the  wages  of  tinners  doing 
outside  work  from  the  wages  of  outside 
wrouglit  iron  workers.  Repeated  perusals  of 
the  record  have  not  disclosed  any  evidence 
to  support  a  finding  that  the  total  sum  of 
wages  stated  in  defendants'  pay  roll  to  have 
been  paid  to  tinners  for  "inside  and  outside 
work"  was  paid  for  outside  work  alone. 
This  matter  will  have  to  be  Investlsated 
further,  because  it  Is  very  material  to  have 
It  right,  as  otherwise  defendants  may  be  se- 
riously wronged.  Therefore  the  Judgment 
win  be  reversed,  and  the  cause  remanded. 
It  is  80  ordered.    All  concur. 


8AEGER  V.  WABASH  R.  CO. 

(Kansas    City    Court    of    Appeals.      Missouri. 
Dec  2,  1907.) 

Appbal— Requisites— Docket   Fee— Failube 
TO  Pat— Dismissal. 

Laws  1907,  p.  121.  i  1,  provides  that  no 
appeal  shall  be  allowed  in  any  civil  cause  until 
the  docket  fee  of  $10  in  the  appellate  court  shall 
have  first  been  dei>08ited  with  the  clerk  of  the 
trial  court.  Held,  that  payment  of  such  fee  was 
jurisdictional,  and  that  respondent  was  entitled 
to  the  dismissal  of  an  appeal  for  appellant*^ 
failure  to  pay  such  fee  on  suggesting  the  default 
or  raising  the  objection  in  any  other  manner 
before  or  after  snbmission  of  the  appeal. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty;   Nat  M.  Shelton,  Judge. 

Action  by  Dora  Saeger  against  the  Wabash 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  On  motion  to 
dismiss.    Granted. 

J.  L.  MInnIs  and  Higbee  &  Mills,  for  appel- 
lant. N.  A.  Franklin,  C.  C.  Fogle,  Earl  E. 
Fogle,  and  Claude  C.  Fogle,  for  respondent 

BROADDUS,  P.  J.  It  has  been  suggested 
by  the  respondent  that  the  appeal  herein  be 
dismissed  because  the  appellant  has  failed 
to  comply  with  the  terms  of  section  1,  amend- 
atory of  the  Code  of  Civil  Procedure,  ap- 
proved March  20,  1907.  It  is  to  be  found  on 
page  121,  liaws  Mo.  1907.  The  said  section 
reads  as  follows:  "Section  1.  No  appeal 
shall  be  allowed  in  any  civil  cause  by  any 
trial  court  to  the  Supreme  Court,  Kansas 
City  Court  of  Appeals  or  St.  Louis  Court  of 
Appeals  until  the  docket  fee  of  ten  dollars  in 
such  appellate  court  shall  have  first  been  de- 
posited with  the  clerk  of  the  trial  court." 

The  appellant  contends  that  the  matter  is 
not  brought  before  this  court  by  proper  ab- 
stract on  part  of  respondent  It  Is  sufHclent 
to  say  that  a  question  of  Jtirlsdlction  like 
this  can  be  raised  by  suggestion  or  any  other 
manner  Ijefore  or  after  a  submission  of  the 
case  to  the  court.  Prior  to  the  adoption  of 
this  statute  the  lO-doUar  fee,  required  to  be 
paid  by  appellant  under  the  law  was  re- 
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ouired  to  be  paid  to  the  clerk  of  the  appel- 
late court  after  an  appeal  was  granted ;  but 
the  statute  now  Is,  as  we  have  seen,  that  no 
appeal  should  be  granted  until  the  said  fee 
Is  first  deposited  with  the  clerk  of  the  trial 
court  The  payment  of  this  fee  in  the  man- 
ner provided  Is  as  much  a  prerequisite  to  be 
complied  with  before  an  appeal  can  be  grant- 
ed as  the  making  of  an  affidavit  for  an  ap- 
peal. It  was  the  Intention  of  the  Legislature 
to  prevent  delay  In  such  cases.  Heretofore 
a  party  might  take  his  appeal  and  fall  to  per- 
fect It  for  trial  In  the  appellate  court  until 
such  time  as  the  respondent,  in  order  to 
have  the  matter  finally  determined,  would 
be  compelled  to  pay  the  fee  himself  and  to 
procure  a  transcript  of  the  proceedings  and 
deposit  It  with  the  appellate  court  Much 
delay  was  occasioned  by  such  practice. 

The  appellant  having  failed  to  comply  with 
the  statute,  the  appeal  Is  dismissed.  All  con- 
cur. 


WRAT  V.  WOODARD  et  al. 

(Kansas    City    Conrt    of    Appeals.      Missouri. 
Dec  2,  1907.) 

Afpeai.  —  Dismissal  —  Abbtbact  — Bbief— 

PlLTNO. 

Where  appellants  had  from  March,  1907, 
at  which  time  the  cause  was  continued  by  agree- 
ment to  allow  the  parties  time  to  prepare  for 
hearing.  In  which'  to  have  prepared  and  served 
their  abstract,  statement,  and  brief  within  20 
days  before  the  appeal  was  set  for  hearing  on 
October  8,  1907.  as  required  by  Court  of  Ap- 
peals rule  15  (67  S.  W.  vi),  but  did  not  deliver 
their  abstract,  statement,  and  brief  to  the  print- 
er until  September  17,  1007,  and  it  was  not 
printed  in  time  for  service  within  the  prescribed 
time,  the  delay  of  the  printer,  and  the  fact  that 
one  of  respondent's  counsel  was  absent,  and  that 
one  of  appellant's  counsel  was  sick  for  a  part 
of  the  time,  was  not  a  sufficient  excuse  to  pre- 
vent a  dismissal  of  the  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ^  2618.] 

At^eal  from  Circuit  Court,  Andrew  Coun- 
ty; A.  D.  Bumes,  Judge. 

Action  by  J.  Arthur  Wray  against  William 
F.  Woodard  and  others.  From  a  judgmoit 
for  plaintiff,  defendants  appeal.  On  motion 
to  dismiss.    Granted. 

T.  H.  Cummlngs  and  Shlnabargar  &  Blagg, 
for  appellants.  W.  H.  Crawford,  for  respond- 
ent 


BROADDUS,  P.  3.  The  appeal  herein  was 
taken  on  the  1st  day  of  June,  1906.  A  tran- 
script of  the  record  was  filed  on  the  15th  of 
September,  1906,  and  the  case  was  put  upon 
the  March  docket  for  the  year  1907,  at  which 
time  by  agreement  of  parties  It  was  contin- 
ued until  the  October  term  of  that  year  in 
order  to  allow  the  parties  time  to  prepare  for 
a  hearing.  The  appellants  failed  to  serve  re- 
spondent with  a  copy  of  their  abstract,  state- 
ment, and  brief  20  days  before  the  day  on 
which  the  case  waa  dodteted  for  hearing,  as 


provided  in  rule  16  (67  S.  W.  vl).  It  was 
docketed  for  hearing  on  the  8th  day  of  Oc- 
tober. 

It  appears  that  appellants  prepared  their 
abstract,  statement,  and  brief  In  the  cause 
and  delivered  it  to  the  printer  on  the  17th 
day  of  September,  1907,  to  be  printed,  which 
was  22  days  before  the  day  the  case  was  set 
for  hearing.  The  printer  failed  to  get  them 
printed  in  time  for  service  on  the  respond- 
ent, 20  days  before  October  8th.  In  an  affi- 
davit, filed  by  appellants,  the  statement  la 
made  that  the  printing  should  have  been  com- 
pleted by  the  Idth  of  October  (September  was 
Intended),  and  that  would  have  allowed  suf- 
ficient time  for  service  of  copies  on  respond- 
ent. And  as  further  excuse  for  delay  appel- 
tants  state  that  T.  H.  Cummlngs,  one  of  re- 
spondent's counsel,  was  absent,  but  no  time 
is  stated  when,  and  that  at  some  time  or  oth- 
er, without  saying  when,  one  of  appellants' 
counsel  was  sick. 

The  appellants  had  ample  time  from  March, 
at  which  time  the  cause  was  continued,  to 
have  prepared  their  abstract,  statement,  and 
brief,  and  bad  them  printed  and  served  up- 
on respondent  20  days  before  it  was  set  for 
hearing.  Instead  of  doing  so,  they  only  al- 
lowed themselves  2  days  of  time  to  have  the 
printing  done  and  service  upon  the  respond- 
ent. This  was  gross  neglect  The  excuse  of- 
fered for  failure  to  comply  with  the  role  is 
wholly  without  merit 

The  motion  to  affirm  Is  sustained.  All  con- 
cur. 


HARTLBI  V.  CALBRBATH. 

(Kansas    City    Court    of    Appeals.      Missouri. 
Dec.  2,  1007.    On  Rehearing,  Jan.  6,  1908.) 

L  Witnesses  —  Oompetknct  —  Pbtsicians— 

Action  roB  Malpbactice. 

A  patient,  suing  his  physician  for  mal- 
practice, waives  Rev.  St.  1899,  {  4659  [Ann. 
St  1906,  p.  2539],  prohibiting  a  physician  from 
testifying  to  information  acquired  from  a  pa- 
tient while  attending  him  in  a  profeBsi<HiaI  ca- 
pacity, only  Bo  far  as  the  action  discloses  the 
ailment  and  the  treatment  and  defendant  and 
consulting  physicians  are  competent  to  testify 
to  Information  ac()uired  while  treating  the  pa- 
tient, but  a  physician  examining  the  patient 
after  the  termination  of  defendant's  treatment, 
with  a  view  of  further  treatment  cannot  testi- 
tv  against  the  patient's  objection,  the  object  of 
the  statute  being  the  relief  of  the  patient,  mak- 
ing the  way  clear  for  him  to  permit  a  complete 
examination  and  give  full  communication  of 
everything  connected  with  his  ailment  necessary 
to  enable  a  physician  to  prescribe  for  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  gf  769,  782.] 

2.  Tbiai.  —  Instbuction  —  Assumption    of 

Facts. 

Where,  In  an  action  against  a  physician 
for  malpractice,  there  was  evidence  to  support 
the  case.  Instructions  assuming  that  defendant 
employed  recognized  and  ordinary  treatment 
were  properly  refused,  because  they  assumed  the 
existence  of  a  controverted  fact. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  »  420-131.] 
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3.  SaUE— MiSLBADINO  Instbuctions. 

An  instruction  calculated  to  confuse  and 
mislead  is  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  46,  Trial,  {{  56&-576.] 

On  Reheariog. 

4.  COUBTB — APPELULTE    JUBIBDICTION — CEBTI- 

wnnQ  Cask  to  Sufbeiie  Coubt— Confliot- 

INO  Decisions. 

The  Court  of  Appeals  will  not  certify  a 
cause  to  the  Supreme  Court  on  the  ground  that 
its  opinion  is  in  conflict  with  a  Supreme  Court 
decision,  where,  during  the  pendency  of  the  mo- 
tion, a  decision  adopting  principles  of  law  in 
conformity  with  the  decision  of  the  Court  of 
Appeals  is  rendered  by  the  Supreme  Court. 

Appeal  from  Circuit  Court,  Mercer  County ; 
Geo.  W.  Wanamaker,  Judge. 

Action  by  William  Hartley  against  Claude 
B.  Calbreath.  From  a  Judgment  for  plalntifT, 
defendant  appeals.     Affirmed. 

Botsford,  Deatherage  &  Young,  Marvin 
Read,  and  Ira  B.  Hyde  4  Son,  for  appellant 
B.  F.  Kesterson,  E.  M.  Harber,  and  Orton  & 
Orton,  for  respondent 

KLLISON,  J.  The  defendant  Is  a  physi- 
cian, and  in  bis  professional  capacity  attend- 
ed plaintiff,  whose  shoulder  was  dislocated. 
This  action  is  for  damages  for  alleged  mal- 
practice. The  trial  resulted  in  plaintiff's 
favor. 

It  appears  that  plaintiff  wa«  thrown  from 
a  horse  and  dislocated  his  shoulder.  Defend- 
ant was  called  and  engaged  to  attend  him. 
The  evidence  tended  to  show  that  he  reduced 
or  "set"  the  shoulder,  and  pronounced  It  "all 
right";  that  he  put  plaintiff's  arm  in  a 
bandage  or  "sling"  suspended  from  around 
hla  neck,  but  he  did  not  secure  the  arm  to 
the  body  so  as  to  prevent  the  upper  portion 
from  being  free  to  move.  He  returned  next 
day,  when  plaintiff  complained  of  severe  pain. 
He  then  took  off  the  bandage,  or,  as  other- 
wise expressed,  took  It  out  of  the  sling  and 
left  It  free.  Plaintiff  continued  to  suffer 
great  pain,  and,  his  shoulder  not  appearing 
to  be  doing  well,  be  was  at  defendant's  of- 
fice, and  tliere,  in  presence  of  another  physi- 
cian, the  shoulder  was  examined,  and  not 
being  thought  to  be  in  proper  place,  another 
effort  was  made.  Afterwards  yet  another  ef- 
fort was  made  by  the  use  of  "pulleys."  But 
after  all,  according  to  the  evidence  In  plain- 
tiff's behalf,  the  shoulder  was  not  properly 
reduced  or  "put  In  place,"  whereby  he  has 
lost  much  of  the  use  of  that  arm  and  has- 
suffered  great  pain.  PlaintlfTs  theory  is  that 
defendant  either  failed  In  the  first  place  to 
reduce  the  dislocation,  or,  if  be  did  reduce  it, 
that  he  left  it  so  improperly  bandaged  and 
cared  for  as  that  bis  arm  had  too  much 
freedom  of  movement,  and  the  shoulder 
would  not  remain  in  place,  and  that  he  was 
negligent  and  unskillful  in  not  sooner  discov- 
ering that  the  shoulder  was  not  properly  re- 
duced, and  using  immediate  means  to  put  It 
In  proper  coadition. 

The  defendant  offered  Dr.  Powell  as  a  wit- 


ness.   On  plaintiff's  objection  he  was  not  per- 
mitted to  testify,  on  the  ground  that  what- 
ever he  knew  about  the  case  was  privileged 
under  the  statute  (section  4659,  Rev.  St  1899 
[Ann.   St   1906,  p.  2539]).     It  appears  that 
several  months  after  defendant's  treatment 
of  plaintiff  the  latter  called  on  the  witness 
as  a  physician  and  was  examined  by  him. 
There  can  be  no  doubt  of  the  correctness  of 
the  court's  ruling.    It  is  true  that  in  cases  of 
this  nature,  the  physician  being  a  party,  the 
necessity  of  the  matter  makes  him  competent 
to  testify  in  his  own  behalf  concerning  com- 
munications between  himself  and  his  patient, 
notwithstanding  the  statute.    Cramer  v.  Hurt, 
154  Mo,  112,  55  S.  W.  258,  77  Am.  St  Rep. 
752.    Otherwise  the  physician  might  be  with- 
out means  of  protecting  himself.     And  so  a 
consulting  physician  has  been  held  competent 
to  testify  concerning  those  things  which  tran- 
spired at  the  consultation.    This  was  put  up- 
on the  ground  that  the  plaintiff  himself  had 
removed  the  privilege  of  secrecy.     Lane  v. 
Bolcourt,  128  Ind.  420,  27  N.  E.  1111,  25  Am. 
St  Rep.  442.    Some  of  the  language  used  in 
the  opiulon  in  that  case  is  perhaps  broader 
than  would  be  Justified  by  the  views  enter- 
tained In  this  state;   but,  restricted  as  we 
have  stated,  we  believe  It  a  proper  statement 
of  the  law  as  held  by  our  courts.     In  this 
case  the  defendant  and  consulting  physician 
were  permitted  to  testify  without  objection. 
But  the  offer  of  Dr.  Powell  in  defendant's 
behalf   brings   up  altogether   different  con- 
siderations.    He  was  in  no  way  connected 
with  defendant's  attendance  upon  the  plain- 
tiff.   He  examined  plaintiff  in  his  profession- 
al capacity,  with  a  view  to  seeing  what  could 
be  done  for  him.    Defendant  does  not  answer 
this  position  by  saying  that  the  secrecy  of 
the  whole  matter  had  been  removed  by  the 
plaintiff  bringing  the  present  action  and  him- 
self testifying,  and  by  his  having  made  it 
necessary  for  the  defendant  to  testify,  and 
therefore  the  privilege  did  not  longer  exist; 
for  the  secrecy,  and  privilege  of  the  com- 
munications to  Powell  had  not  be«i  removed. 
It  has  been  directly  held  by  the  Supreme 
Court  that  a  waiver  as  to  one  physician  is 
not  a  waiver  as  to  others  who  may  have  at- 
tended upon  the  person  making  the  waiver. 
The  statute,  says  the  court,  "does  not  exclude 
the  evidence  by  reason  of  its  Inherent  char- 
acter, but  only  when  given  by  the  persons 
within  its  purview."    Mellor  v.  Railway  Com- 
pany, 105  Mo.  455,  16  S.  W.  849,  10  L.  R.  A. 
36 ;  Barker  v.  Cunard  Ship  Co.,  91  Hun,  493, 
36  N.  Y.  Supp.  256,  affirmed  in  157  N.  T.  693, 
51  N.  E.  1089.    We  held  in  Arnold  v.  Mary- 
ville,  110  Mo.  App.  254,  85  S.  W.  107,  that 
the  statute  in  privileging  all  necessary  infor- 
mation and  communications  received  by  the 
physician  from  the  patient  did  not  apply  to  a 
physician  who  was  called  upon,  not  with  a 
view  of  giving  the  patient  attention  and  re- 
lief, but  for  the  purpose  of  qualifying  himself 
as  a  witness.    But  in  this  case  the  tria,!  court 
and  counsel   first  ascertained  ,from   Pjowell 
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that  nothing  was  said  between  him  and  platn- 
tlll  about  a  suit,  or  bis  being  a  witness,  but 
that  he  was  consulted  with  a  view  to  "re- 
lieve him  [plaintiff]  of  his  distress." 

Defendant,  In  support  of  his  view  that  the 
bringing  of  the  suit  by  plalntlfT  waived  all 
privilege  conferred  by  the  statute,  cites  the 
following  from  4  Wlgmore  on  Evidence,   { 
2389  (the  italics  are  the  author's):    "In  the 
first  place,  the  Vringing  of  an  action  In  which 
an  essential  part  of  the  Issue  Is  the  existence 
of  physical  ailment  should  be  a  waiver  of 
the  privilege  for  all  communications  concern- 
ing that  ailment.    The  wliole  reason  for  the 
privilege  is  the  patient's  supposed  unwilling- 
ness that  the  ailment  should  be  disclosed  to 
the  world  at  large;  hence  the  bringing  of  a 
suit  in  which  the  very  declaration,  and  much 
more  of  proof,  discloses  the  ailment  to  the 
world  at  large.  Is  of  Itself  an  Indication  that 
the  supposed  repugnancy  to  disclose  does  not 
exist.     If  the  privilege  means  anything  at 
ail  in  its  origin,  it  means  this  as  a  sequel. 
By  any  other  conclusion  the  law  practically 
permits  the  plaintiff  to  make  a  claim  some- 
what as  follows:    'One  month  ago  I  was  by 
the  defendant's  negligence  severely  injured  In 
the   spine,    and  am   consequently   unable   to 
walk.    I  tender  witnesses  A.,  B.,  and  C,  who 
win  openly  prove  the  severe  nature  of  my  in- 
jury.   But,  stay,  witness  D.,  a  pliyslcian,  Is 
now,  I  perceive,  called  by  the  opponent  to 
prove  tliat  my  injury  is  not  so  severe  as  I 
claim.    I  object  to  his  testimony  because  it  is 
extremely  repugnant  to  me  that  my  neighbors 
should  learn  of  my  injury,  and  I  can  keep  It 
forever  secret  if  the  court  will  forbid  bis 
testimony.' "    It  will  be  observed  tliat  the  au- 
thor seems  to  consider  an  exposure  of  the 
mere  ailment  by  bringing  the  action  is  suf- 
ficient to  entirely  remove  the  bar  of  secrecy. 
But  we  regard  his  view  as  being  much  too 
restricted.    The  object  of  the  statute  is  not 
fully  met  in  all  cases  by  merely   keeping 
secret  the  fact  that  a  patient  had  a  certain 
ailment.    If  the  matter  of  public  knowledge 
of  the  existence  of  the  particular  ailment  is 
to  be  considered  as  measuring  the  extent  of 
the  privilege  and  the  full  breadth  of  the  stat- 
ute, there  would  be  much  less  necessity  for 
the  law  than  has  been  supposed;  since  the 
mere  cause  of  a  physician's  attendance  on  his 
patient  Is,  perhaps,  in  the  great  majority  of 
Instances,  known  to  the  public,  or,  at  least,  t» 
as  many  of  the  public  as  would  hear  it  in  a 
courtroom.    The  primary  object  of  the  stat- 
ute Is  the  relief  of  the  patient,  and  to  that 
end  It  has  made  the  way  clear  for  him  to  per- 
mit a  complete  examination  and  to  give  full 
and  free  communication  of  everything  con- 
nected with  his  ailment  which  may  be  neces- 
sary to  enable  the  physician  to  prescribe  fo;: 
him.    Arnold  v.  Maryvllle,  supra.    And  those 
things  are  as  securely  included  Ip  the  purview 
of  the  statute  as  the  ailment  itself.    And  an 
exposure  of  the  ailment  does  not  necessarily 
release  secrecy  as  to  them.    That  the  author's 
view,  as  quoted  above,  is  too  restricted,  may 


be  illustrated.  Suppose  a  physician,  on  being 
called  to  attend  a  patient  for  -  an  ailment 
about  which  Itself  there  is  no  desire  for 
secrecy,  finds  It  necessary  to  examine  hi» 
body  and  so  informs  him.  He  has  upon  hi» 
body  a  Bear  or  other  defect,  wholly  discon- 
nected from  the  ailment  on  account  of  which 
the  physician  was  called,  which  woald  be  ma- 
terial evidence  against  him  In  tlie  trial  or 
some  cause,  civil  or  criminal,  to  which  he  was. 
a  party.  If  the  physician  Is  at  liberty,  or  may 
be  compelled,  to  testily  to  what  he  observed, 
or  what  was  told  him  in  relation  thereto,  the 
patient  might  refuse  to  be  examined,  and  thus 
deprive  the  physician  of  necessary  informa- 
tion, and  thereby,  possibly,  lose  his  life. 
Again,  it  is  well  known  Hiat  for  the  same 
aliment  different  persons,  on  account  of  beings 
or  not  being,  or  of  having  been  or  not  hav- 
ing been,  afflicted  with  other  complaints,, 
must  be  treated  In  different  ways,  or  wltb 
different  medicines.  In  these  Instances,  anil 
numberless  others,  the  statute  givies  the 
patient  free  conduct  and  free  tongue  with  bis 
physician  to  the  end  that  the  latter  may  have 
full  Information  for  his  relief  and  restoration. 
So  it  seems  to  be  perfectly  manifest  that  it 
Is  not  alone  the  mere  fact  of  a  particular  ail- 
ment which  the  statute  Intends  that  the 
plqrsician  sliall  not  give  In  evidence,  but  its 
purpose  Is  to  protect  all  else  which  may  have 
been  communicated  to  blm  to  enable  him  to 
Intelligently  prescribe. 

But  we  are  told  by  defendant  that  the  Su- 
preme Court  in  the  case  of  Cramer  v.  Hurt, 
154  Mo.  112,  85  S.  W.  258,  77  Am.  St.  Rep. 
752,  has  decided  tliat  the  bringing  of  the  ac- 
tion was  a  waiver  of  the  privilege  of  the  stat- 
ute, thereby,  in  effect,  overruling  Mellor  ▼. 
Railway  Company,  supra.  We  do  not  think 
so.  There  is  a  remark  of  the  court  at  page 
121  of  154  Mo.,  at  page  260  of  55  S.  W.  (77 
Am.  St.  R^.  752),  which  gives  some  color 
to  defendant's  claim.  But  the  point  decided 
in  the  case  was  that  a  physician,  when  sued 
for  malpractice,  from  very  necessity,  should 
not  be  held  to  be  included  within  the  terms  of 
the  statute.  Otherwise,  as  before  stated,  be 
would  be  at  the  mercy  of  his  patient  It  was 
further  held  that  in  actions  for  damages 
brought  by  the  husband  for  an  abortion  com- 
mitted on  his  wife,  public  policy  Justified  the 
admission  of  the  wife's  testimony  as  to  mat- 
ters connected  with  the  attendance  and  acts 
of  the  physician.  It  being  thought  that 
-knowledge  that  the  statute  did  not  apply  to 
the  wife  in  such  case  would  operate  to  dis- 
courage such  unnatural  practice.  After  thus 
disposing  of  the  case,  the  court  made  the  re- 
mark upon  which  defendant  relies,  as  follows, 
that  If  an  action  is  brought  by  a  woman 
against  her  physician  "for  physical  injary 
occasioned  by  his  want  of  knowledge,  or  neg- 
ligence, in  her  treatment,  then  the  privilege, 
of  secrecy  on  the  part  of  the  defendant  would 
thereby  be  waived  as  to  all  matters  connected 
with  the  case  and  his  treatment  thereof.". 
But  that  was  said  of  an  action,  the  very  na- 
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ture  of  which  disclosed  all  that  was  desired 
to  be  kept  secret,  viz.,  an  abortion  on  a  wo- 
man. That  case  Is  not  antbority  for  the 
«Ialm  that  the  mere  bringing  of  an  action  of 
Itself  destroys  the  privilege  of  the  statute  to 
anything  more  than  those  things  which  the 
action  itself  makes  necessary  to  disclose. 
That  no  more  than  this  was  said  or  decided 
In  that  case  is  shown  by  the  subsequent  case 
of  Holloway  v.  Kansas  City,  184  Mo.  19,  82 
S.  W.  89,  the  opinion  written  by  the  same 
distinguished  Judge.  In  that  case  this  gen- 
eral subject  is  elaborately  discussed,  and  yet 
it  Is  nowhere  intimated  that  the  mere  bring- 
ing of  an  action  for  Injuries  received  from  a 
fall  on  a  sidewalk  would  waive  the  privileges 
of  the  statute  as  to  testimony  of  the  physi- 
cian who  treated  the  injuries.  There  are 
some  diseases,  or  other  ailments,  which  are 
considered  to  be  a  disgrace  to  those  afflicted ; 
and  others,  while  not  disgraceful,  would  be 
considered  humiliating ;  and  still  others  that 
wonld  annoy  a  supersensitive  person.  If 
bringing  the  action  exposes  the  secret  to  the 
public,  the  privilege  of  the  statute  is  waived 
as  to  the  existence  of  the  ailment  and  its 
treatment,  and  communications  necessarily 
connected  with  it,  and  this  is  all  that  is  de- 
cided In  Cramer  v.  Hurt,  supra.  The  plain- 
tiff by  bringing  the  action  waives  the  statute 
no  further  than  the  action  discloses,  viz.,  the 
ailment  and  its  treatment  by  the  physician  or 
physicians  therein  named.  It  does  not  waive 
the  privileges  as  to  other  physicians.  If  the 
I>rivilege  Is  waived  as  to  other  physicians 
called,  as  was  the  witness  under  discussion, 
disconnectedly  from  the  defendant,  It  must  be 
by  some  act  of  the  plaintiff  in  himself  disclos- 
ing what  took  place  with  such  physician  by 
calling  it  out  in  evidence.  We  have  already 
stated  that  In  this  case  the  defendant  and 
the  consulting  physician  with  him  were  per- 
mitted to  testify.  But  when  It  came  to  de- 
fendant's offer  of  Dr.  Powell,  who  afterwards 
examined  plaintiff,  there  was  no  wfaiver  as 
to  him,  and  hence  we  approve  the  trial  court's 
ruling  excluding  him. 

We  have  examined  the  Instructions  given  in 
the  case,  as  well  as  those  refused  for  defend- 
ant. We  regard  them  as  applying  correct 
principles  of  law  to  the  facts  which  the  evi- 
dence tended  to  prove.  The  demurrer  to  the 
evidence  was  properly  rejected,  since  there 
was  ample  evidence.  If  believed  by  the  Jury, 
to  support  the  case  stated.  The  elaborate  ar- 
gument on  that  Instruction  in  defendant's  be- 
half, oral  and  written,  is  faulty  by  reason  of 
Its  ignoring  what  was  shown  in  plaintiff's  be- 
half and  proper  Inferences  to  be  drawn  there- 
from. All  of  the  Instructions  asked  for  de- 
fendant were'  given,  save  three.  They  liber- 
ally covered  every  proper  theory  of  defense. 
Xo.  7  was  well  refused.  It  Is  so  worded  that 
It  practically  assumes  that  defendant  employ- 
ed ordinary  treatment  for  the  shoulder.  No. 
8  was  faulty  in  that.  In  effect.  It  excuses  the 
defendant  for  not  using  proper  bandage.  If 
the  sho'oJder  was  not  reduced,  even  though 


It  may  have  been  defendant's  negligence 
which  prevented  Its  being  reduced.  As  word- 
ed, It  was  well  calculated  to  confuse  and 
mislead.  No.  9  likewise  had  the  fault  of  as- 
suming matter  in  defendant's  behalf.  As 
written,  it  assumed  that  defendant  gave 
plaintiff  recognized  and  ordinary  treatment. 
It  related  to  one  theory  of  defense  that  the 
shoulder  could  not  be  reduced  by  the  ordi- 
nary, recognized  treatment,  and  that  defend- 
ant then  asked  to  make  an  Incision  which 
the  plaintiff  refused  to  permit.  A  full  and 
proper  Instruction  on  this  defense  (No.  12) 
was  given  at  defendant's  request.  We  are 
satisfied  that  the  instructions  for  plaintiff 
were  so  guarded,  and  those  for  defendant  so 
full  and  complete,  that  no  possible  phase  of 
the  proper  defense  was  kept  from  the  jury. 
The  result  Is  an  affirmance  of  the  Judgment. 
All  concur. 

On  Rehearing. 

We  are  asked  to  grant  a  rehearing  in  this 
case  or,  In  case  that  is  refused,  that  we  cer- 
tify the  cause  to  the  Supreme  Court  on  the 
ground  that  the  foregoing  opinion  Is  In  con- 
flict with  the  case  of  Cramer  v.  Hurt,  154 
Mo.  112,  55  S.  W.  258,  77  Am.  St.  Rep.  752. 
discussed  by  us.  During  the  pendency  of  this 
motion  the  case  of  Smart  v.  Kansas  City  has 
been  decided  by  the  Supreme  Court,  in  an 
opinion  by  Judge  Woodson,  reported  In  105 
S.  W.  t09,  published  November  6,  1907,  In 
which  it  is  shown  that  Cramer  v.  Hurt  does 
not  bear  the  construction  for  which  defend- 
ant contends  and  from  which  It  will  be  seen 
that  the  Supreme  Court  entertain  views  In 
regard  to  the  citation  from  4  Wigmore's  Ev. 
i  2389,  substantially  like  those  to  which  we 
have  given  expression.  Thus  finding  our- 
selves supported  by  the  Supreme  Court  In  re- 
gard to  the  principal  contention  of  the  defend- 
ant, we  must  overrule  the  motion  for  rehear- 
ing. 


WEIALAKA  MERCANTILE  &  MFG.  CO.  v. 
LUMBERMEN'S  MUT.  INS.  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec. 
17,  1907.) 

1.  Pbocbss — Substituted  Sebvice — Retubn. 

The  return  to  a  summons  "executed  •  •  • 
by  delivering  a  copy  •  •  •  to  W.,  the  ad- 
juster of  defendant,  under  the  provisions  of 
Rev.  St.  1899,  S  7992  [Ann.  St.  196C,  p.  3801]," 
is  insuflBcient ;  it  being  necessary  that  it  show 
that  the  adjuster  was  one  acting  in  such  ca- 
pacity within  the  state,  the  statute  authorizing 
the  service  on  such  an  adjuster  only  of  an  in- 
surance company  not  incorporated  under  the 
laws  of  the  state,  and  not  authorized  hy  the 
insurance  commissioner  to  do  business  in  the 
state. 

2.  Same— Amenduekt. 

The  return  to  a  summons  cannot  be  amend- 
ed after  submission  of  the  case  on  appeal,  and 
without  leave  granted  or  notice  to  the  opposite 
party. 

Appeal  from  St.  Lonls  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 
Action  by  the  Wealaka  Mercantile  &  Manu- 
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facturing  CJompany  against  the  Lumbermen's 
Mutual  Insurance  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed  and 
remanded. 

Barclay  &  Fauntleroy,  for  appellant  R. 
£.  &  E.  R.  Rombauer,  for  respondent 

BLAND,  P.  J.  On  July  16,  1906,  plaintiff 
filed  Its  petition  against  tbe  defendant  In  the 
circuit  court  of  the  city  of  St  Louis  on  a 
policy  of  fire  insurance  issued  by  the  defend- 
ant to  plaintiff,  In  which  petition  it  Is  al- 
leged that  plaintiff,  Wealaka  Mercantile  & 
Manufacturing  Company,  is  a  corporation  cre- 
ated by  the  laws  of  Missouri,  and  a  resident 
of  the  city  of  St.  Louis,  where  its  principal 
office  is  located.  The  petition  then  avers 
that  "the  defendant  Is  a  foreign  insurance 
company  incorporated  under  the  laws  of  the 
state  of  Ohio,  and  doing  business  in  this  state 
without  having  complied  with  the  require- 
ments of  the  laws  of  the  state  of  Missouri, 
and  particularly  the  provisions  of  sections 
7963  and  7991  of  the  Revised  Statutes  of  1899 
[Ann.  St  1906,  pp.  3786,  3799]  of  this  state." 
The  petition  alleges  a  loss  to  plaintiff  by  fire 
March  8,  1900,  in  Reynolds  county,  Mo., 
whereby  a  sawmill  and  a  lot  of  shafting,  mill 
implements,  and  other  personal  property  were 
"wholly  destroyed,"  wherefore  plaintiff  asked 
for  judgment  for  |1,000  and  interest,  from 
the  9tb  day  of  June,  1906,  at  the  rate  of  6 
per  cent,  and  10  per  cent  damages  for  vexa- 
tious delay.  The  sheriff  made  the  following 
return  to  the  writ  of  summons  (directed  to 
the  sheriff  of  the  city  of  St  Louis  in  the 
usual  form):  "ETxecuted  this  writ  In  the 
city  of  St  Louis,  Mo.,  this  sixteenth  day  of 
July,  1906,  by  delivering  a  copy  of  the  writ 
and  petition  as  furnished  by  the  clerk  to 
C.  L.  Whlttemore,  the  adjuster  of  the  said 
defendant,  under  the  provisions  of  section 
7992  of  the  Revised  Statutes  of  Missouri. 
[Signed]  Patrick  H.  Clarke,  Sheriff,  by  Jno. 
H.  Morische,  Deputy.  Fee,  $1.00."  In  due 
time,  on  the  return  day  thereof,  October  1, 
1906,  the  defendant  Insurance  company  ap- 
peared specially,  and  filed  its  motion  to 
quash  as  follows:  "The  defendant,  a(^>ear- 
Ing  specially  and  only  for  the  purposes  of 
tills  motion  and  for  no  other  purpose,  moves 
the  court  to  quash  and  set  aside  the  serv- 
ice of  the  writ  on  said  defendant,  and 
the  return  thereof,  for  the  reason  that  it 
shows  upon  its  face  that  it  la  null  and 
void,  and  not  In  compliance  with  the  stat- 
utes of  the  state  of  Missouri,  relative  there- 
to, and  for  the  reason  that  this  court  has 
no  jurisdiction  over  the  person  of  said  de- 
fendant." The  motion  to  quash  the  return 
was  overruled,  and  defendant  declined  to 
plead  or  make  any  further  appearance.  The 
court,  after  bearing  plaintiff's  evidence,  ren- 
dered judgment  In  its  favor  for  $1,126.83, 
from  which  judgment  defendant  appealed. 

The  contention  is  that  the  return  of  the 
sheriff  was  insufficient  to  give  the  trial  court 
jurisdiction  of  the  person  of  defendant ;  and 


the  motion  to  quash  should  have  been  sus- 
tained. It  is  alleged  In  the  petition  that  de- 
fendant is  a  foreign  insurance  company,  in- 
corporated under  the  laws  of  the  state  of 
Ohio  and  doing  business  in  this  state  without 
complying  with  the  provisions  of  sections 
7963,  7991,  Rev.  St  1899  [Ann.  St  1906,  pp. 
3786,  3799].  Section  7991  provides,  in  sub- 
stance, that  when  a  foreign  insurance  codq- 
pany  has  complied  with  the  laws  of  this 
state  and  is  authorized  to  do  business  In 
this  state,  and  has  appointed  an  agent  to  ac- 
cept service  in  this  state,  that  service  upon 
such  agent  or  upon  the  superintendent  shall 
be  valid  and  binding  and  be  deemed  person- 
al service.  Section  7992,  Rev.  St  1899  [Ann. 
St  1906,  p.  3801],  provides  for  additional 
service.  It  reads  as  follows:  "Service  of 
summons  in  any  action  against  an  Insurance 
coqipany,  not  Incorporated  under  and  by 
virtue  of  the  laws  of  this  state,  and  not  au- 
thorized to  do  business  in  this  state  by  the 
superintendent  of  insurance,  shall.  In  addi- 
tion to  the  mode  prescribed  in  section  7991, 
be  valid  and  legal  and  of  the  same  force  and 
effect  as  personal  service  on  a  private  Individ- 
ual, if  made  by  delivering  a  copy  of  the  sum- 
mons and  complaint  to  any  person  within 
this  state  who  shall  solicit  insurance  on  be- 
half of  any  such  Insurance  corporation,  or 
make  any  contract  of  Insurance,  or  collects 
or  receives  any  premium  for  insurance,  or 
who  adjusts  or  settles  a  loss  or  pays  the  same 
for  such  Insurance  corporation,  or  In  any 
manner  aids  or  assists  in  doing  either."  Tbe 
return  recites  that  service  was  made  under 
the  provisions  of  this  section.  It  seems  tbe 
sheriff  undertook,  by  referring  to  the  statute, 
to  make  Its  provisions  a  part  of  his  return. 
As  early  as  tbe  case  of  Charless  v.  Mamey,  1 
Mo.  538,  It  was  held  that  It  was  the  duty  of 
the  officer  to  state  how  be  had  served  tbe 
process,  and  that  a  return  Indorsed  on  a  sum- 
mons, "The  within  lawfully  executed,"  was  a 
bad  return,  that  the  officer  had  undertaken 
to  decide  the  legality  of  his  own  return.  In 
Stewart  v.  Stringer,  41  Mo.  400,  97  Am.  Dec. 
278,  It  was  ruled:  "Where  the  statute  pro- 
vides for  constructive  service  of  process,  tbe 
terms  and  conditions  prescribed  for  sucb 
service  must  be  strictly  complied  with.  Sev- 
eral defendants  cannot  be  constructlveKv  serv- 
ed with  a  writ  by  leaving  only  one  copy  for 
all  at  the  usual  place  of  abode."  In  King  v. 
Davis  (C.  C.)  137  Fed.,  loc.  cit  206,  the  court 
said :  "Substituted  service  of  process  is  a  de- 
parture from  the  common  law,  and  the  re- 
turn must  affirmatively  show  a  compliance 
with  all  the  essential  requirements  of  the 
statutes.  •  •  •  Indeed,  it  has  been  said 
that  everything  Is  to  be  Inferred  against 
such  return  which  the  departure  from  tbe 
statute  will  warrant.  *  •  •  But  at  tbe 
least,  such  return  is  to  be  strictly  construed, 
and  nothing  may  be  added  by  intendment" — 
citing  22  Am.  &  Eng.  Bucy.  (1st  Ed.)  152, 
and  a  number  of  federal  and  state  decisions. 
That  a  return  cannot  be  aided  by  reference 
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to  the  Btatnte  under  which  the  serrlce  is 
made  Is  manifest;  and,  unless  the  return 
strictly  compiles  -with  the  requirements  of  the 
statute,  it  Is  lnsxi£9cient  The  section  (7992, 
supra)  provides  that  the  service  shall  be  legal 
and  binding  and  have  the  efTect  as  personal 
service  where  made  "by  delivering  a  copy  of 
the  Bummons  and  complaint  to  any  person 
'within  this  state  who  shall  solicit  insurance 
on  behalf  of  any  such  insurance  corporation, 
or  make  any  contract  of  insurance,  or  collects 
or  receives  any  premium  for  insurance,  or 
who  adjusts  or  settles  a  loss  or  pays  the  same 
for  such  insurance  corimration,  or  in  any 
manner  aids  or  assists  in  doing  either." 
Wliere  must  the  person  or  persons  soUcltliig 
Insurance,  collecting  premiums,  or  adjusting 
losses  be  acting  in  such  capacities  for  the 
corporation  to  authorize  service  upon  them? 
Evidently  in  this  state.  The  statute  can 
have  no  other  meaning,  and  the  return  is 
defective  In  that  It  fails  to  state  that  a  H 
Whlttemore  adjusted  or  settled  losses  for 
defendant  in  this  state.  See  on  this  point 
Palntw  V.  Railroad  (Mo.  App.)  104  S.  W. 
1139. 

Since  the  appeal  was  perfected,  and  after 
the  cause  was  submitted,  plaintiff  filed  with 
the  clerk  of  this  court  affidavits  and  exhibits 
Bbowing  that  C.  li.  Whlttemore  is  the  adjust- 
er of  the  defendant  corporation  in  this  state, 
and  was  specially  authorized  to  adjust  the 
Ices  for  which  this  suit  was  brought,  and  un- 
dertook to  adjust  the  same.  No  notice  of 
the  filing  of  these  papers  was  served  on  de- 
fendant, nor  was  leave  asked  of  this  court 
for  permission  to  amend  the  return.  In  Little 
Rode  Trust  Co.  v.  Railway,  195  Mo.,  loc.  dt 
689,  93  S.  W.  950,  the  court  said:  "The  right 
to  amend  a  return  rests  in  the  sound  discre- 
tion of  the  court,  and  the  party  to  be  af- 
fected by  the  amendment  has  a  right  to  a  day 
in  court  before  the  court  has  a  right  to  permit 
the  amendment."  See,  also,  Feurt  v.  Caster, 
174  Mo.  289,  73  S.  W.  570.  Leave  to  amend 
the  return  should  have  been  applied  for  be- 
fore the  case  was  submitted,  and  notice 
served  on  the  opposite  party,  so  that  the 
court  might  have  fixed  a  day  for  hearing  the 
application,  and  granted  or  refused  the  offer 
to  amend  before  tlie  case  was  submitted.  It 
is  too  late  now  to  take  this  matter  up  in  this 
court 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  leave  to  plaintiff  to  apply  to 
the  dreuit  court  for  leave  to  amend  the  re- 
turn, if  so  advised.    All  concur. 


WBAIiAKA  MBRCANTTLB  &  MFG.  CO.  v. 
LUMBER  MUT.  FIRE  INS.  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.     Dec. 
17,  1907.) 

Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 
Action  by  the  Wealaka  Mercantile  &  Manu- 


facturing Company  against  the  Lumber  Mu- 
tual Fire  Insurance  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed  and 
remanded. 

Barclay  &  Fauntleroy,  for  aj^ellant  R. 
E.  &  E.  R.  Rombaner,  for  respondent 

BLAND,  P.  J.  This  case  is  on  all  fours 
witai  case  No.  11,064,  106  S.  W.  573,  and  was 
submitted  with  said  case  on  a  stipulation 
that  the  cases  might  be  considered  together, 
wherefore  the  judgment  is  reversed,  and  the 
cause  remanded,  with  leave  to  plaintiff  to  ap- 
ply to  the  circuit  court  for  leave  to  the  sher- 
iff to  amend  his  return.    All  concur. 


FRENCH  V.  PETTINQILL. 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec. 
17,  1907.) 

1.  Lardiabd  ard  Tenant— BvicnoN  —  Coh- 

STBuonvK  Eviction. 

A  constructive  eviction  from  a  leasehold 
cannot  be  claimed  by  a  tenant  because  of  the 
acts  of  another  tenant  of  a  portion  of  the  prem- 
ises, unless  the  landlord  is  responsible  for  what 
the  tenant  does,  and  the  landlord  should  not  be 
held  responsible  to  the  extent  of  permitting  a 
tenant  to  vacate  during  his  term  when  no  com- 
plaint was  made  by  the  tenant,  and  it  did  not 
appear  that  the  landlord  authorized  or  consent- 
ed to  the  wrongful  acts  of  the  other  tenant,  or 
that  the  lease  to  the  latter  was  for  a  purpose 
which  was  necessarily  Immoral,  illegal,  or  a  nui- 
sance. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  H  705,  706.] 

2.  Same. 

Defendant  rented  apartments  In  a  building 
knowing  that  the  lower  portion  thereof  was  oc- 
cupied oy  a  caffi  in  which  meals  and  liquors 
were  served.  Subsequently  drunkenness  and  dis- 
orderly conduct  was  sometimes  observed  in  the 
caf€  among  members  of  a  club  who  would  re- 
main until  late  hours  of  the  night,  and  were 
more  or  leas  boisterous.  Defendant  was  not  per- 
sonally annoyed  thereby,  except  as  they  tended 
to  affect  the  reputation  of  the  building  or  inter- 
fere with  her  vocation  as  music  teacher.  She 
continued  to  occupy  her  apartments  long  after 
this  disturbance  commenced,  made  no  complaint 
about  the  disorderly  conduct,  or  any  demand  of 
plaintiff,  her  landlord,  that  it  he  restrained,  and 
two  months  before  she  vacated  her  apartments 
ordered  them  to  be  papeped,  which  was  done.  It 
did  not  appear  that  plaintiff  was  in  any  way  re- 
sponsible for  the  disorderly  conduct  in  the  cafe. 
Held,  that  there  was  no  constructive  eviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  gg  705,  706.] 

Appeal  from  St  Louis  Circuit  Court;  Matt 
G.  Reynolds  and  Wm.  KInsey,  Judges. 

Action  by  Jesse  French  against  Alice  Pet- 
tlnglU.  Judgment  for  defendant  and  plain- 
tiff appeals.    Reversed. 

Stem  &  Haberman,  for  appellant  Hick- 
man P.  Rodgers,  for  respondent 

GOODE,  J.  This  action  was  instituted  to 
recover  rent  alleged  to  be  due  under  a  writ- 
ten lease.  So  far  as  the  record  advises  us, 
the  terms  of  the  contract  were  that  defend- 
ant leased  the  premises  for  two  years  from 
October  1,  1904,  at  a  monthly  rental  of  $55, 
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payable  In  advance.  The  lessor  was  the 
Majorle  Realty  Company  and  the  lessee  was 
the  defendant  Plaintiff,  French,  became  the 
owner  of  the  premises,  and  the  landlord, 
March  15,  1905. .  The  leasehold  was  a  suite 
of  rooms  In  an  apartment  house  In  the  city 
of  St.  Louis  on  the  northwest  corner  of  Olive 
street  and  Newstead  avenue.  The  building 
is  known  as  the  "Alexandria,"  and  Is  a  large 
structure  with  a  frontage  of  more  than  a 
hundred  feet  on  Olive  street  and  running 
back  northwardly  150  feet  along  the  west 
line  of  Newstead.  It  is  three  stories  high, 
and  was  constructed  for  occupancy  by  many 
tenants.  The  first  or  ground  floor  on  Olive 
street  was  fitted  up  for  storerooms,  and 
there  was  a  bowling  alley  In  the  basement 
near  the  Olive  street  front  and  extending 
across  the  building.  The  bowling  alley  was 
without  windows  or  openings,  except  a  door 
reached  by  a  stairway  which  descended  ^rom 
the  west  storeroom  on  Olive  and  another 
door  near  Newstead  avenue,  connected  with 
the  portion  of  the  basement,  which  was  used 
as  a  caf&  The  caf6  rooms  in  the  basement 
were  entered  only  from  Newstead  avenue 
and  about  100  feet  north  of  Olive.  The  caf6 
was  therefore  far  toward  the  rear  of .  the 
basement,  and  about  175  feet  distant  from 
the  entrance  to  defendant's  third-story  apart- 
ment. The  noise  of  bowling  In  the  basement 
annoyed  defendant  and  disturbed  her  slum- 
ber to  some  extent;  but  she  testified  that  she 
was  disturbed  too  by  the  street  cars  along 
Olive  street,  and  could  not  say  her  loss  of 
sleep  was  due  exclusively  to  the  bowling. 
Meals  and  liquors  of  various  kinds  were  serv- 
ed in  the  caf€,  and  from  the  first  there  was 
a  bar  in  It.  A  club  known  as  the  "Alexandria 
Club"  had  Its  quarters  In  the  building,  and 
began  to  meet  there  about  January  1,  1905. 
The  relation  of  this  club  to  the  cafd  Is  not 
clearly  set  out  by  the  testimony,  but  the  im- 
plications are  that  the  club  and  caf6  occupied 
the  same  rooms,  and  that  in  the  summer  of 
1905  the  club  finally  absorbed  the  caf6;  that 
Is  to  say,  during  and  after  said  season  no  one 
wiho  was  not  a  member  of  the  club  would  be 
served  in  the  caf6.  Defendant  testified  that 
she  took  meals  In  the  cafe  herself  on  two  or 
three  occasions;  that  the  guests  appeared  to 
be  perfectly  respectable,  and  she  saw  nothing 
Improper.  But  the  evidence  tends  to  show 
that  In  the  summer  of  1905  and  thereafter 
drunkenness  and  disorderly  conduct  were 
sometimes  observed  among  the  members  of 
the  club  In  the  caf6  apartments.  Intoxicated 
men,  women,  and  youths  were  seen  to  leave 
the  building,  and  heard  to  use  Indecorous  lan- 
guage. They  wouM  remain  until  late  hours 
after  night,  and  were  more  or  less  boisterous. 
This  happened,  too,  on  Sunday  afternoons. 
Sometimes  singing,  laughing,  hilarious  talk- 
ing, and  even  fighting  were  heard  Inside  the 
clubrooms.  There  Is  no  proof  of  lewd  con- 
duct about  the  premises,  and  It  Is  not  as- 
serted that  any  conduct  of  that  sort  took 
place.    On  October  15,  1905,  defendant  ceased 


to  occupy  her  apartm^its  in  the  Alocandrla 
building  for  lodging  purposes,  but  continued 
to  give  music  lessons  in  them.  It  should  be 
stated  that  she  was  a  maiden  lady  who  gave 
Instruction  in  music.  On  January  15,  1906, 
she  vacated  her  apartments  entirely,  having 
rented  others  in  a  building  known  as  the 
"Musical  Arts  Building,"  a  block  or  two 
away,  which  was  specially  arranged  for  the 
use  of  instructors  in  music.  Defendant  paid 
her  rent  to  the  date  she  vacated,  but  her 
apartments  remained  unoccupied  thereafter 
until  April  Ist,  when  they  were  let  for  $40 
a  month,  credit  given  defendant  for  the  rent 
of  the  half  month  ending  April  15th,  and  the 
present  action  begun  to  recover  the  balance 
of  the  rent  from  January  15th. 

The  defense  is  such  disturbance  of  defend- 
ant's use  and  quiet  enjoyment  of  her  apart- 
ments  as  amounted  to  a  constructive  eviction. 
To  support  this  supposed  eviction,  defendant 
relies  on  the  noise  of  the  bowling  in  the  base- 
ment and  on  the  manner  In  which  the  caf6 
and  club  were  conducted,  which,  she  says, 
brought  tbe  building  Into  bad  repute,  affect- 
ed her  own  reputation,  and  had  a  tendency 
to  prevent  her  pupils,  who  were  young  girls, 
from  coming  to  her  studio.  The  testimony 
of  the  defendant  proved  the  bowUlng  noises 
were  not  the  cause  of  her  abandoning  tbe 
Jeasehold,  and  tbe  court  refused  to  submit 
tbe  evidence  regarding  this  annoyance  to  the 
Jury  as  tending  to  establish  a  defense.  The 
Jury  were  instructed  to  find  a  verdict  for 
plaintiff  for  the  rent  demanded,  unless  they 
found  that  plaintiff  had  rented  part  of  the 
Alexandria  Building  for  use  as  a  caf6  or 
"club,"  and  that  said  caf6  and  club  were 
conducted  In  such  a  manner  that  boisteroua 
and  disorderly  characters  congregated  there 
at  night  and  loud  and  profane  talking  oc- 
curred about  the  club,  and  that  these  things 
disturbed  the  peace  and  quiet  enjoyment  of 
the  defendant,  or  substantially  Injured  the 
reputation  of  the  building,  and  that  plain- 
tiff, or  his  agents,  had  knowledge  of  such 
conditions,  and  because  of  them  defendant 
surrendered  possession  of  her  apartments  on 
January  15,  1906.  In  a  previous  case  we  de- 
clined to  attempt  to  frame  a  rule  of  gen- 
eral application  by  which  to  determine  what 
amounts  to  the  constructive  eviction  of  a 
tenant.  Delmar  Inv.  Co.  v.  Blumenfeld,  118 
Mo.  App.  308,  94  S.  W.  823.  The  decisions 
dealing  with  the  subject  are  cautious  about 
stating  broadly  when  an  eviction  may  occur 
In  consequence  of  acts  of  a  landlord  not 
amounting  to  actual  expulsion  of  the  ten- 
ant from  the  leasehold  premises,  but  we  do 
not  hesitate  to  say  that  nothing  resembling 
a  constructive  eviction  was  established  by 
the  evidence  in  the  present  case.  Disorderly 
conduct  and  language  In  the  caf6  or  club- 
rooms,  remote  from  defendant's  apartment, 
were  proved.  She  was  not  personally  annoy- 
ed by  these  Incidents,  except  In  so  far  as  they 
tended  to  affect  the  reputation  of  the  build- 
ing, compromise  her,  or  Interfere  with  her 
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▼ocatlon  of  music  teacher.  But,  as  already 
stated,  the  bnlldlns  was  prepared  for  the  oc- 
cupancy of  Tarloos  tenants  and  tor  a  caf6 
«nd  the  sale  of  liquors  therein.  These  facts 
the  defendant  knew  when  she  leased  her 
apartments;  or,  If  she  did  not  know  them 
then,  she  did  soon  afterwards  and  submitted 
to  them.  It  Is  true  the  testimony  tends  to 
prove  there  was  no  noticeably  bad  conduct 
in  the  cafe  until  during  the  summer  of  1005 
and  subsequently.  But  plaintiff  continued  to 
occupy  her  apartment  long  after  that  time, 
and  until  the  middle  of  January,  1906.  She 
made  no  complaint  about  the  disorderly  con- 
duct In  the  club  or  caf6,  or  any  demand  of 
the  plaintiff  that  it  be  restrained.  Two 
months  before  she  vacated  she  ordered  her 
apartments  to  be  papered,  and  this  was  done 
at  hor  request  This  act  Indicated  no  dis- 
satisfaction, with  Miat  was  gbing  on  in  the 
baildtng  or  Intention  to  quit  her  apartments. 
Moreover,  it  was  not  shown  that  the  plain- 
tiff even  rented  the  basement,  or  a  portion 
of  it,  for  caf6  purposes.  The  record  sug- 
gests that  the  basement  was  occupied  for 
those  purposes  before  he  became  the  owner 
of  the  building.  It  is  obvious  that  a  caffi  or 
club  may  be  conducted  without  drunkenness, 
bad  language,  bolsterousness,  or  other  dis- 
orderly behavior.  Hence  the  giving  of  a 
lease  for  a  club  or  caf6  would  not  Imply  that 
the  landlord  Intended  to  authorize  the  use 
of  the  premises  for  dl^raoefnl  or  immoral 
purposes.  That  plaintiff  wba  in  any  way  re- 
siponsible  for  disorder  on  the  premises  there 
was  no  proof.  A  constructive  eviction  from 
a  leasehold  cannot  be  claimed  by  a  tenant  be- 
cause of  the  acts  of  another  tenant  of  a  por- 
tion of  the  premises,  unless  the  landlord  Is 
responsible  for  what  the  tenant  does.  And 
the  landlord  ought  not  to  be  held  responsible 
to  the  extent  of  permitting  a  tenant  to  va- 
cate during  his  term,  when  no  conq>lalnt  was 
made  by  the  vacating  tenant,  and  it  does  not 
appear  that  the  landlord  authorized  or  con- 
sented to  the  wrongful  acts  of  the  other  ten- 
ant, or  that  the  lease  to  the  latter  was  for  a 
purpose  which  was  necessarily  Immoral,  il- 
legal, or  a  nuisance.  Oilhooley  v.  Washing- 
ton, 4  N.  T.  217;  Cougle  v.  Densmore,  57  111. 
App.  591;  Lay  v.  Beimett,  4  Oolo.  App.  262, 
35  Pac.  748;  Seaboard  Realty  Co.  ▼.  Fuller,  38 
Misc.  Kep.  lOG,  67  N.  Y.  Supp.  146;  11  Amer. 
&  Bng.  B^ncy.  I.AW  (2d  Ed.)  471.  In  view  of 
the  undisputed  evidence  that  defendant  re- 
mained In  the  premises  without  complaint 
for  months,  while  the  alleged  disorder  In  the 
clnb  was  going  on,  and  the  signal  failure  to 
connect  the  plaintiff  In  any  responsible  way 
with  what  happened  there,  it  is  manifest  that 
there  is  no  defense  to  plaintiff's  action  for 
rent. 

Were  it  necessary  to  the  decision  of  the 
cause,  we  would  be  compelled  to  discuss  the 
principlea  of  well-considered  opinions  cited 
below,  in  which  conduct  of  far  more  annoy- 
ing and  immoral  character  than  that  of  which 
the  dtf  endant  complains  was  held  to  constitnte 
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no  constructive  eviction,  as  the  acts  complain- 
ed of  were  committed  by  other  tenants  or 
strangers,  and  not  by  the  landlord.  Cougle  v. 
Densmore  and  Gilhooley  v.  Washington,  su- 
pra; KiBtler  v.  Wilson,  77  111.  App.  149;  Bris- 
tol Hotel  Oo.  T.  Pegram,  49  Misc.  Rep.  535, 
98  N.  Y.  Snpp.  S12;  Gray  v.  Gaff,  8  Mo.  App. 
820. 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


BANEY  V.  RANEY. 
(St  Louis  Gourt  of  Appeals.    Missouri.     Dec. 

1.  DivoBOK  —  Cbttkl  and  Inhuvah  Tbxat- 

iiBNT— Right  to  DrvoxcE. 

Under  Rev.  St  1899,  {  2921  [Ann.  St 
1906,  p.  1678],  authoricing  a  divorce  for  cruel 
and  inhuman  treatment  plaintiff's  right  to  a 
decree  was  a  matter  of  legal  right  and  not  of 
discretion,  where  her  case  was  proven  by  unim- 
peached  and  imcontradicted  testimony, 
2l  Saxb— Distbibtttioh  ot  Pbopebtt. 

Where  a  wife,  at  her  husband's  solicita- 
tion, loaned  certain  of  her  separate  funds  to  his 
friends,  and  took  securities  therefor  payable  to 
both  husband  and  wife  jointly,  the  wife  on  se- 
curing a  divorce  from  her  bostiand  was  entitled 
to  a  decree  vesting  in  her  the  exclusive  title  to 
such  secarities. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  17,  Divorce,  |  706.] 

Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  Virginia  C.  Raney  against  George 
W.  Raney.  From  a  Judgment  dismissing  the 
bill,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Jos.  S.  Mclntyre,  for  appellant 

BLAUD,  P.  J.  The  action  is  for  divorce. 
Omitting  caption,  the  petition  is  as  follows: 
"Now  comes  the  plaintiff,  and  for  her  cause 
of  action  states  that  she  was  lawfully  mar- 
ried to  the  defendant  George  W.  Raney,  at 
the  city  of  St  Louis,  and  in  the  state  of  Ml»- 
aonrl,  on  the  17th  day  of  October,  1905,  and 
continued  to  live  with  defendant  as  hla  law- 
ful wife  from  and  after  the  date  of  said  mar- 
riage until  the  6th  day  of  February,  1907, 
when  plaintiff  and  defendant  separated. 
Plaintiff  further  states  that  after  said  sep- 
aration she  filed  suit  for  divorce  in  this 
court,  but  that  shortly  tha<eafter,  at  the 
earnest  solicitation  of  defendant  nnd  relying 
on  defendant's  promise  to  treat  plaintiff 
kindly  and  to  conduct  himself  properly  as  her 
husband,  she  dismissed  said  suit  and  returned 
to  defendant  and  lived  with  him  as  his  wife 

until  the day  of  May,  1907,  when,  on 

account  of  renewed  indignities  and  mistreat- 
ment of  her  by  defendant  she  again  separat- 
ed from  the  defendant,  and  at  no  time  since 

said  separation  on  said day  of  May, 

1907,  has  she  lived  with  defendant  as  his 
wife.  Plaintiff  further  states  that  at  all 
times  since  her  marriage  to  defendant  she 
has  borne  herself  toward  defendant  as  a  true 
and  falthfnl  wife  and  performed  her  duties 
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as  snch,  and  treated  him  at  all  times  with 
kindness  and  affection,  but  that  defendant 
wholly  disregarded  his  duties  as  the  husband 
of  this  plaintiff,  and  has  almost  continuously 
since  the  day  of  their  marriage  offered  her 
such  Indignities  In  his  demeanor,  acts,  and 
conduct  as  to  render  her  condition  intoler- 
able. In  this,  to  wit,  that  defendant  Is  possess- 
ed of  a  violent  temper  which  be  neither  con- 
trols nor  attempts  to  control,  and  that,  be- 
ginning with  the  month  of  November,  1905, 
following  their  said  marriage  In  Octobier,  de- 
fendant began  to  abuse  plaintiff,  to  quarrel  at 
her,  and  to  treat  her  with  contempt  and  in- 
civility, which  treatment  he  has  continued 
from  time  to  time  up  to  the  time  of  their  said 

separation  on  the day  of  May,  1907; 

that  repeatedly  during  their  married  life  de- 
fendant applied  to  plaintiff  vile  and  indecent 
epithets,  and  spoke  to  plaintiff  in  this  lan- 
guage, 'Tou  are  a  fool  and  a  damned  old 
crank':  that  he  frequently  ordered  plaintiff 
to  leave  h«r  own  home,  and  told  her  that  he 
did  not  want  to  live  with  her  and  did  not 
want  to  see  her;  that  during  the  months  of 
January  and  February,  1907,  defendant  re- 
peatedly threatened  to  leave  plaintiff,  and 
said  that  he  did  not  want  to  live  with  her; 
that  he  would  not  be  worried  with  her  for 
all  the  property  that  she  liad,  and  quarreled 
with  her  almost  daily  and  abused  her  in  vile 
language  In  the  presence  of  friends  and  neigh- 
bors, to  her  great,  mortification  and  humilia- 
tion ;  that  at  all  times  since  the  date  of  their 
said  marriage  plaintiff  has  furnished  defend- 
ant with  a  good  home  and  all  the  comforts 
of  life,  and  at  all  times  furnished  him  with 
spending  mon^  and  in  every  way  paid  all 
the  expenses  of  herself  and  tills  defendant, 
and  that  at  no  time  has  defendant  made  any 
effort  to  go  into  business  or  earn  money  In  any 
manner ;  that  defendant  persuaded  this  plain- 
tiff to  loan  various  sums  of  money  to  his 
relatives,  and  that,  when  plaintiff  finally  re- 
fused to  make  one  loan  of  three  thousand 
dollars  ($3,000),  this  defendant  flew  into  a 
rage  and  abused  her  in  most  violent  lan- 
guage;   that  on  the day  of  January, 

1906.  plaintiff,  at  the  urgent  solicitation  of 
defendant,  loaned  the  sum  of  fifteen  hundred 
dollars  ($1,500)  to  Samuel  Threlkeld,  a  rela- 
tive of  defendant,  which  money  was  the  in- 
dividual property  of  this  plaintiff,  and  that 
said  Threlkeld  executed  his  certain  promis- 
sory note  for  said  sum  of  money,  and  that 
said  note  is  made  payable  to  plaintiff  and 
defendant  Jointly,  and  secured  by  a  certain 
deed  of  trust  on  real  estate  located  in  Monroe 
county.  Mo.,  and  which  note  is  now  in  the 
possession,  for  the  purpose  of  collection,  of 
the  Commercial  Bank  of  Shelbina,  Shelby 
county.  Mo.,  and  that  defendant  has  no  inter- 
est whatever  in  said  note  and  that  no  part 
of  said  money  belongs  to  defendant;    that 

on  the day  of  July,  1906,  plaintiff,  at 

the  urgent  solicitation  of  defendant,  loaned 
Osoar  Threlkeld  and  Ixjuvenis  Threlkeld,  his 
wife,  relatives  of  defendant,  the  sum  of  four 


hundred  dollars  ($400),  for  wldch  they  gave 
their  certain  promissory  note  for  four  hun- 
dred dollars  ($400),  secured  by  a  deed  of 
trust  on  real  estate  in  the' city  of  Shelbina, 
Shelby  county.  Mo.,  and  that  said  note  was 
made  iwyable  Jointly  to  plaintiff  and  defend- 
ant; that  said  four  hundred  dollars  ($400) 
so  loaned  was  the  individual  property  of  this 
plaintiff,  and  that  defendant  had  no  interest 
whatever  therein;  that  for  the  last  few 
montlia  previous  to  said  separation  defendant 
has,  in  their  daily  Intercourse  with  each  oth- 
er, addressed  plaintiff  in  offensive  language 
without  cause  or  provocation,  and  has  ex- 
hibited in  his  conduct  toward  her  no  affection 
or  respect,  but,  on  the  contrary,  has  exhibited 
a  lack  of  affection  and  respect  for  plaintiff. 
Plaintiff  further  states  that,  notwithstanding 
said  promise  of  defendant  to  treat  plaintiff 
kindly  if  she  returned  to  live  with  him  as 
above  set  out,  defendant  has  since  she  re- 
turned to  live  with  him  on  the  day 

of  March,  1907,  dally  abused  and  insulted  her, 
and  especially  during  the  months  of  April 
and  the  first  half  of  May,  and  so  long  as  she 
continued  to  live  with  him ;  that  at  various 
times  during  said  months  of  April  and  May 
defendant  has  used  the  following  or  similar 
language  in  addressing  plaintiff  or  speaking 
about  her  to  others  in  the  presence  of  friends 
and  neighbors,  to  wit:  'You  are  an  old  crank. 
I  don't  care  anytlilng  In  the  world  for  you. 
I  wish  you  would  go  away  and  stay,  and 
that  I  would  never  see  you  again.  I  don't 
care  If  you  bad  $1,000,000,  I  wouldn't  live 
with  you.  You  are  an  old  fool' — and  on  the 
15th  day  of  April,  1907,  defendant  abused 
and  cursed  plaintiff,  to  her  great  mortiflca- 
tion  and  humiliation.  Plaintiff  further  states 
that  she  is  a  resident  of  the  city  of  St.  LouiB, 
Mo.,  and  has  resided  in  said  state  of  Missouri 
more  than  one  whole  year  next  before  the 
filing  of  this  petition,  and  that  the  acta  and 
things  complained  of  herein  were  committed 
while  plaintiff  and  defendant  resided  in  the 
state  of  MlssourL  Wherefore,  the  premises 
considered,  plaintiff  prays  that  she  be  di- 
vorced from  the  bonds  of  matrimony  con- 
tracted as  aforesaid  with  defendant;  ttiat 
the  title  to  the  said  notes  hereinabove  set 
out,  one  for  fifteen  hundred  dollars  ($1,500) 
and  the  other  for  four  hundred  dollars  ($400), 
be  decreed  and  vested  exclusively  in  this 
plaintiff,  and  that  tills  honorable  court  grant 
her  such  other  and  further  relief  as  may 
seem  meet  and  prox)er  under  all  the  facts  and 
circumstances." 

Defendant  was  duly  served  with  process 
of  summons,  but  made  default  Plaintiff,  in 
her  own  behalf,  testified  to  the  truth  of  every 
material  allegation  In  her  petition,  and  in 
regard  to  the  indignities  charged  therein  was 
corroborated  by  the  evidence  of  Mrs.  M.  K. 
Chamberlain,  Mrs.  Mary  Shacklett,  and  Mrs. 
Sarah  J.  Threlkeld.  Defendant  was  brought 
in  by  the  court  and  sworn  as  a  witness.  He 
did  not  in  terms  admit  that  he  had  mistreated 
his  wife,  yet  be  did  not  deny  he  had  done  so. 
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or  tbat  be  had  offered  her  the  Indignities 
charged  In  the  petition.  His  answers  to  ques- 
tions asked  for  the  purpose  of  eliciting  evi- 
dence tn  respect  to  his  treatment  of  his  wife 
were  evasive  and  unsatisfactory;  yet  they 
tend  to  show  he  was  the  gollty  party.  He 
testlfled  that  he  disliked  his  wife,  and  stated 
that  they  could  not  live  together  and  be  hap- 
py, that  they  liad  always  disagreed,  or  had 
always  had  discord  and  unhapplness.  Plain- 
tiff proved  by  a  number  of  reputable  witness- 
es, who  had  known  her  for  15  or  20  years, 
that  she  was  a  lady  of  culture  and  refinement, 
had  always  moved  in  the  best  class  of  so- 
ciety, and  that  her  character  was,  and  always 
had  been,  the  very  best  The  trial  Jud^ 
after  hearing  the  evidence,  dismissed  plain- 
tUTs  bill.  Plaintiff  proved  her  case  by  onlm- 
peacfaed  and  uncontradicted  testimony,  and, 
under  the  statute  (section  2921,  Bev.  St  1899 
[Ann.  St  1906,  p.  167^]),  Is  entiUed  to  a  de- 
cree divorcing  her  from  her  husband.  Her 
right  to  a  divorce,  under  the  evidence.  Is  a 
legal  right,  not  a  matter  resting  in  the  dis- 
cretion of  the  court  Ljmch  v.  Iiynch,  87  Mo. 
App.  S2.  She  is  also  entitled  to  a  Judgment 
vesting  In  her  the  exclusive  title  to  the  two 
notes  described  in  the  petition. 

Wherefore  the  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  judgment  for  plaintiff, 
as  prayed  for  In  her  petition.    All  concur. 


HEISBR  V.  BERGER  CATERING  CO. 
(St  Louis  Court  of  Appeals.    Missouri.     Dec. 

INHKBEPEBS  —  Loss    OF    GUEST'S    PbOPIBTT — 

Pbopxbtt  in  Innkeepeb'b  Gabe. 

A  hotel  keeper  who  conducts  his  place  as 
a  hotel  isi  a  bailee  of  a  suit  case  left  in  his 
oare,  and  owes  a  duty  to  use  ordinary  care  to 
keep  it  safely  and  deliver  it  on  demand,  and  on 
failure  to  do  so.  or  to  show  that  any  care  was 
exercised,  is  liable  In  an  action  for  conversion 
for  the  value  of  the  case  and  its  contents. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Innkeepers,  {{  2S-32.] 

Appeal  from  St  Louis  Circuit  Court ;  Chas. 
C.  Allen,  Judge. 

Action  by  William  O.  Helser  against  the 
Berger  Catering  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

F.  A.  O.  McManus,  for  appellant  Henry 
Davis,  for  respondent 

BLAND,  P.  J.  The  action  is  for  the  con- 
version of  a  suit  case  and  its  contents,  and 
was  commenced  before  a  justice  of  the  peace, 
and  In  due  course  appealed  to  the  circuit 
court  Plaintiff's  evidence  tends  to  show  he 
is  a  resident  of  the  state  of  Kentucky;  that 
be  arrived  in  the  dty  of  St  Louis  on  August 
14,  1904,  and  registered  at  the  Hotel  Milton, 
situated  on  Eighteenth  and  Chestnut  streets, 
and  was  assigned  a  room.  He  took  his  suit 
case  to  the  room  and  stayed  overnight,  and 
on  the  following  morning  deposited  it  at  the 


check  room  of  the  hotel,  and  received  a  check 
therefor.  He  attended  the  World's  Fair  dur- 
ing the  day,  and  returned  to  the  hotel  in  the 
evening,  occupying  the  same  room  overnight 
On  the  following  morning  (August  16th)  he 
called  a  bell  boy,  to  whom  he  gave  his  check, 
with  the  request  that  he  bring  up  his  suit 
case.  The  boy  returned  with  the  chedc,  stat- 
ing the  suit  case  cbuld  not  be  found.  Plain- 
tiff then  reported  the  loss  to  the  hotel  clerk, 
who  instituted  a  search,  but  the  suit  case 
was  never  found.  Plaintiff  offered  evidence 
tending  to  prove  the  contents  of  the  suit  case 
and  the  value  both  of  the  contents  and  of  the 
case;  also  evidence  showing  defendant  was 
the  leasee  of  the  hotel,  and  conducted  It  in 
connectlMi  with  and  as  an  adjunct  to  Its 
restaurant  in  the  same  building.  There  is  no 
substantial  oountervalllng  evidence.  The  is- 
sues were  submitted  to  the  court,  sitting  as 
a  jury,  who,  after  hearing  the  evidence,  found 
for  plaintiff,  and  assessed  his  damages  at  the 
proved  value  of  the  suit  case  and  its  con- 
tents 

Defendant  offered  a  number  of  declarations 
of  law  which  the  court  refused  to  give.  None 
of  the  declarations  are  copied  into  the  ab- 
stracts. They  are  mostly  mere  abstract  prop- 
ositions of  law,  and  might  have  been  given, 
and  yet  the  court  could  not  have  found  a  ver- 
dict different  from  the  one  it  did  find,  for 
the  reason  the  evidence  is  clear,  positive,  and 
uncontradicted  that  defendant  was  the  pro- 
prietor of  the  hotel  where  plaintiff  stopped, 
that  the  bouse  was  advertised  as  a  hotel,  and 
was,  in  fact,  conducted  as  such.  Defendant 
was  a  bailee  of  the  suit  case,  and  was  requir- 
ed to  use  ordinary  care  to  keep  it  safely  and 
deliver  it  to  plaintiff  on  demand.  Dixon  v. 
McDonnell,  82  Mo.  App.  479.  It  failed  to 
deliver  the  suit  case  on  demand,  or  show  that 
It  exercised  any  care  whatever  to  keep  the 
same  safely,  and  therefore  is  liable  for  its 
value  and  the  value  of  the  contents  in  an  ac- 
tion for  conversion. 

The  judgment  is  for  the  right  party,  and 
is  affirmed.    Ail  concur. 


CITY  OF  MONETT  v.  HALL. 
(St  Louis  Court  of  Appeals.     Missouri.     Dec. 

1.  Licenses— Occupation  Taxes— Poweb  to 
Impose— Obdi  n  a  n  ces. 

The  state  may  collect  an  ad  valorem  tax 
on  property  used  in  a  calling,  and  at  the  same 
time  impose  a  license  tax  on  the  calling,  and 
this  power  may  l>e  delegated  to  municipalities,  as 
is  done  bv  Rev.  St.  1890,  {  S>42  [Ann.  St 
1906,  p.  4015],  anthorizing  municipalities  to  re. 
quire  merchants  to  pay  an  ad  valorem  tax,  and 
by  section  5857  [Ann.  St  1906,  p.  2061]  au- 
thorizing municipalities  to  collect  a  license  tax 
on  the  occupation  of  retail  grocers,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  ■ 
vol.  32,  Licenses,  |  6.] 

2.  Same— Penalties— Pebbonb  Liabue. 

A  municipal  ordinance  imposing  an  occupa- 
tion tax  on  retail  grocers,  and  a  penalty  against 
any  manager  of  a  corporation  engaged  in  sudt 
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bnsiness  without  paying  the  tax,  renders  a  man- 
ager liable  to  the  penalty  for  assisting  a  cor- 
poration to  conduct  its  business  without  paying 
the  tax. 
3.  Sauii— Obdinances  —  Pboseotttionb  —  Rk- 

PEAL  Pending  'PBOSECtmoNa— Effect. 
The  repeal  of  an  ordinance  imposing  a  pen. 
alty  for  its  yiolation  pending  a  prosecution  for 
the  penalty  does  not  abate  the  action,  where  the 
repealing  ordinance  provides  that  actions  pend- 
ing shall  remain  unaffected  ttiereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  g  267,] 

Appeal  from  Circuit  Court,  Lawrence  Coan> 
ty ;   F.  C.  Johnston,  Judge. 

F.  M.  Hall  was  prosecuted  for  violating  an 
ordinance  of  the  city  of  Monett  imposing  an 
occupation  tax.  From  a  judgment  for  de- 
fendant, the  dty  appeals.  Reversed  and  re- 
manded. 

Jno.  T.  Burgess  and  T.  D.  Steele,  for  ap- 
pellant   D.  H.  Kemp,  for  respondent. 

NORTONI,  3.  The  dty  of  Monett  prose- 
cutes the  defendant  on  a  charge  of  acting  as 
manager  of  a  private  corporation  engaged  In 
the  retail  grocery  trade  without  having  paid 
an  occupation  tax  and  procured  a  license  as  a 
retail  grocer.  A  trial  was  had  before  the 
court  without  a  Jury.  Tbe  court  found  the  is- 
sues for  the  defendant,  and  the  city  appe.ils. 

The  material  facts  are :  Plaintiff  Is  a  city 
of  the  third  class,  organized  and  existing  un- 
der the  provisions  of  the  general  laws,  which 
constitute  its  charter.  It  had  duly  provided 
two  separate  ordinances,  one  enactment  levy- 
ing an  ad  valorem  or  merchant's  tax,  and 
the  other  levying  an  occupation  tax  on,  among 
other  things,  the  business  of  retail  grocers. 
The  latter  ordinance  (No.  166),  as  amended 
by  Ordinance  No.  172,  forbids  any  person, 
firm, 'partnership,  or  corporation,  from  carry- 
ing on  or  conducting  the  business  of  a  retail 
grocer  In  that  dty  without  first  paying  an  oc- 
cupation tax  therein  levied  against  retail 
grocers,  and  obtaining  a  license  as  such.  Sec- 
tion 14  of  the  ordinance,  as  amended,  pro- 
vides  a  penalty  for  each  violation  of  its 
terras,  and,  among  other  things,  provides  and 
levels  a  penalty  specifically  against  the  act 
of  "an.v  manager"  of  a  corporation  who  shall, 
as  such  manager,  assist  In  conducting  the 
business  of  the  corporation  without  first  hav- 
ing procured  such  license.  The  Hall  Grocery 
Company  Is  a  corporation  doing  a  general  re- 
tail grocery  business  in  that  city,  and  the 
defendant  Is  Its  manager.  The  said  grocery 
company  paid  its  ad  valorem  or  merchant's 
tax,  but  failed  to  pay  the  occupation  tax,  and 
procure  a  license  evidencing  its  payment  It 
conducted  its  said  busineos  under  the  man- 
agement of  the  defendant  without  such  li- 
cense. Both  It  and  the  defendant,  its  man- 
ager, refused  to  pay  the  tax.  At  the  request 
of  the  parties,  the  court  made  a  special  find- 
ing of  facts,  sul>stantially  as  above  set  out, 
and  announced  as  a  conclusion  of  law  there- 
on that  the  plaintiff  was  not  entitled  to  re- 
cover. 


I  The  court  refused  to  Instruct  the  Jury  it 
was  competent  for  the  city  to  enact  and  en- 
force both  the  ordinance  levying  an  ad  valo- 
rem tax  and  an  occupation  tax,  and  that  if 
the  Hall  Grocery  Company  was  engaged  in 
the  retail  grocery  business  in  that  city  with- 
out having  paid  the  occupation  tax  and  the 
defendant  was,  at  the  time.  Its  manager,  the 
defendant  was  liable  to  pay  the  penalty,  lev- 
eled against  the  "manager,"  under  the  ordi- 
nance. The  refusal  of  this  instruction  was 
error  beyond  question.  The  statutes  (section 
8542,  Rev.  St  1890  (Ann.  St  1906,  p.  40151) 
expressly  authorized  cities  of  the  third  dass 
to  levy  and  require  merchants  to  pay  an  ad 
valorem  or  merchant's  tax  ai  provided  In  the 
ordinance.  Section  5857,  Rev.  St  1899  [Ann. 
St  1906,  p.  2961],  also  expressly  authorizes 
cities  of  the  third  dass  to  provide  by  ordi- 
nance for,  and  levy  and  collect  a  license  tax 
on  the  occupation  of  retail  grocers,  among 
others.  It  has  been  frequently  adjudged  to 
be  perfectly  competent  for  the  state  to  col- 
lect an  ad  valorem  tax  on  property  used  la 
a  calling,  and  at  the  same  time  to  Impose  a 
license  tax  on  the  pursuit  as  a  condition  to 
the  right  to  carry  it  on,  and  this  power  may 
be  delegated  to  municipal  corporations,  as 
was  done  by  the  statutes  above  referred  to. 
City  Of  Springfield  v.  Smith,  188  Mo.  645,  40 
S.  W.  757,  37  L.  R.  A.  446,  60  Am.  St  Rep. 
569;  City  of  Aurora  v.  McGannon,  138  Mo. 
38,  89  S.  W.  469 ;  aty  of  St  Joseph  ▼.  Ernst, 
95  Mo.  860,  8  8.  W.  558;  City  of  Troy  t.  Har- 
ris, 102  Mo.  App.  81,  76  S.  W.  682 ;  City  of 
Farmlngton  t.  Rutherford,  94  Mo.  App.  328, 
68  S.  W.  88.  The  ordinance  being  valid.  It 
was  the  duty  of  the  Hall  Grocery  Company 
to  pay  the  occupation  tax,  and  to  procure  a 
license  for  the  protection  of  its  manager  and 
other  employes  who  came  within  its  express 
provisions.  If  the  defendant  manager  per- 
sisted In  conducting  or  assisting  the  corpora- 
tion to  conduct  Its  business  without  having 
paid  the  tax,  he  Is  liable  to  the  penalty  pro- 
vided in  the  ordinance.  Espedally  Is  this 
tnie,  In  view  of  the  fact  that  the  act  of  the 
manager  of  the  company  under  such  circum- 
stances is  expressly  mentioned  and  denounced 
by  the  ordinance.  City  of  Springfield  v. 
Smith,  138  Mo.  645,  40  S.  W.  757,  37  I<.  R.  A. 
446,  60  Am.  St  Rep.  569 ;  City  of  Springfield 
V.  Hubbel,  89  Mo.  App.  379 ;  City  of  Troy  v. 
Harris,  102  Mo.  App.  51,  76  S.  W.  662;  City 
of  St  Joseph  V.  Ernst  95  Mo.  360,  8  S.  W. 
668;  City  of  Farmlngton  v.  Rutherford,  94 
Mo.  App.  328,  68  S.  W.  83.  There  may  be 
doubt,  and  much  may  be  said,  with  respect 
to  the  propriety  of  inflicting  the  penalties  of 
an  ordinance  upon  the  manager  or  other 
agent  In  those  cases  where  the  act  of  the  prin- 
cipal alone  is  denounced,  and  the  manager  or 
agent  is  not  expressly  mentioned  and  brought 
within  the  terms  of  the  ordinance,  as  was  the 
case  of  City  of  Troy  v.  Harris,  102  Mo.  App. 
51,  76  S.  W.  662.  Be  this  as  it  may,  there  is 
no  longer  doubt  with  reelect  to  this  question. 
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when  the  penal  statute  or  ordinance,  by  ex- 
press words,  refers  to  and  Includes  the  man- 
ager or  other  agent  within  Its  provlalons,  and 
declares  him  liable  to  its  penalty  for  viola- 
tion, as  In  this  case.  Under  such  circumstan- 
ces, the  provisions  of  penal  statutes  and  or- 
dinances are  dally  enforced  by  the  courts' 
without  question,  as  will  appear  in  the  fol- 
lowing cases:  State  v.  Hemenover,  188  Mo. 
881,  87  S.  W.  482;  State  t.  Eyermann,  115 
Mo.  App.  660,  90  S.  W.  1168. 

2.  It  appears  that  after  this  prosecution 
was  Instituted,  and  while  it  was  pending  in 
the  courts,  the  ordinance  Involved  was  re- 
pealed, and  another  enacted  in  lieu  thereof. 
It  Is  suggested  that  this  repeal  abated  the 
present  action.  Now  this  cannot  be  true,  in 
view  of  the  provision  of  section  20  of  the 
new  or  repealing  ordinance  referred  to.  In 
section  20  of  that  ordinance  It  Is  provided 
that  all  actions,  prosecutions,  causes,  fines, 
and  penalties  and  forfeitures,  "now  pending 
or  hereinbefore  accrued  to  the  city,  shall  re- 
main unaffected  by  this  ordinance,  and  may 
be  prosecuted,  recovered,  and  received  as  ful- 
ly In  every  respect  as  if  this  ordinance  had 
not  been  passed."  The  penalty  sued  for  in 
this  case  is  a  debt.  If  recoverable  at  all,  ow- 
ing to  the  dty,  which  It  could  release  or  not 
at  its  pleasure.  Therefore,  in  view  of  the 
ordinance  last  quoted,  declaring  Its  purpose 
not  to  release  the  alleged  debt,  there  Is  no 
abatement  thereof.  The  action  is  wholly  un- 
affected by  the  new  or  repealing  ordinance, 
and  should  proceed  as  though  the  ordinance 
under  which  it  was  Instituted  bad  not  been 
repealed.  City  of  Kansas  v.  White,  69  Mo. 
26;  City  of  Kansas  v.  Clark,  68  Mo.  588. 

The  judgment  will  lie  reversed,  and  the 
cattae  remanded,  to  be  proceeded  with  in  ac- 
cord with  the  views  herein  expressed.  It  Is 
so  ordered.   All  concur. 


STATE  T.  ROAN. 

(St.  Iionis  Court  of  Appeals.     Mlssour!.     Dec. 
17,  1907.) 

Weapons— Evidence. 

Evidence  in  a  prosecution  for  carrying  con- 
cealed weapons  held  to  sustain  a  conviction. 

[Ed.  Note. — For  mses  in  point,  see  Cent.  Dig. 
Tol.  48,  Weapons,  i  29.] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;  W.  A.  Taylor,  Judge. 

Barney  Roan  was  convicted  of  carrying 
concealed  weapons,  and  appeals.    Affirmed. 

W.  E.  Fish,  for  appellant.  Phillip  W.  Moss, 
for  the  State. 

60ODE,  J.  This  appellant  was  convicted  of 
the  offense  of  carrying  a  concealed  weapon  on 
his  person.  The  weapon  was  a  loaded  revol- 
ver, and  the  testimony  shows  appellant  was 
arrested  at  a  saloon  on  the  corner  of  Comp- 
ton  and  Baston  avenues  early  in  the  morning 
of  March  12,  1907.  The  policonan  who  was 
walking  his  beat  learned  there  had  been  a  dif- 


ficulty in  the  saloon,  and,  as  appellant  came 
out,  the  policeman  felt  of  appellant's  hip 
pocket  and  found  the  revolver  In  hl«  right- 
hand  hip  pocket,  concealed  from  view  and 
loaded  with  powder  and  balls.  Appellant  tes- 
tified that  he  kept  a  saloon  In  East  St.  Louis, 
but  resided  at  2300  Olive  street,  in  the  city  of 
St  Louis ;  that  he  was  accustomed  to  leave 
his  saloon  and  come  home  very  early  in  the 
morning,  between  4  and  5  o'clock,  and  on  one 
occasion  bad  been  robbed  by  a  highwayman 
on  Eads  Bridge,  and  for  this  reason,  and  to 
protect  himself  In  the  future,  he  carried  the 
weapon.  It  is  Insisted  that  tmder  such  cir- 
cumstances appellant  was  entitled  by  the  Bill 
of  Rights  to  carry  a  weapon;  and,  further, 
that  the  statutes  permitted  him  to  do  so.  The 
section  against  carrying  concealed  weapons  is 
1862  (Rev.  St  1899  [Ann.  St  1906,  p.  1283]), 
and  the  succeeding  section  (1863  [Ann.  St 
1906,  p.  1284])  provides  for  certain  instances 
in  which  the  prohibition  of  the  prior  section 
does  not  apply.  One  of  these  exceptions 
Is  when  the  accused  person  can  show  he  had 
been  threatened  with  great  bodily  harm  and 
bad  good  reason  to  carry  the  weapon  in  de- 
fense of  his  penHU  or  his  property.  Under 
those  provisos  the  appellant  might  have  been 
excused  for  carrying  the  weapon  If,  in  good 
faith  and  for  good  cause,  he  did  so  to  protect 
himself  from  robbery.  But  no  declarations  of 
law  were  requested,  and  questions  asked  by 
the  court  Indicate  the  court  did  not  believe 
the  appellant  was  carrying  the  weapon  in 
good  faith  for  the  purpose  stated.  The  court 
elicited  that,  though  defendant  had  started 
for  his  home  on  Olive  street  he  was  in  a 
saloon  far  to  the  north  and  west  of  where  bis 
home  was.  His  home  was  l>etween  the  saloon 
where  he  was  arrested  and  bis  own  saloon  in 
East  St.  Louis.  Appellant's  explanation  of 
this  circumstance  was  that  he  had  gone  to 
the  saloon  in  question,  without  first  going 
home,  in  order  to  see  a  friend.  If  a  proper 
declaration  of  law  had  been  requested,  setting 
forth  the  circumstances  under  which  the  ap- 
pellant might  lawfully  carry  the  weapon,  and 
had  been  refused,  the  appeal  might  prevail. 

Nothing  of  this  kind  was  done ;  and,  as  the 
court  could  believe  or  not  appellant's  story, 
the  judgment  Is  affirmed.    All  concur. 


STATE  ex  hif.  SAGER  v.  LEWIN  et  al. 

(St   Louis  Court  of  Appeals.    Missouri.    Dec 
17,  1907.) 

1.  GoBPOBATIOIfS    —    CHABTEB    —    POWBBS    — 
OONSTB0CTION. 

The  powers  granted  a  corporation  should  be 
most  strictly  construed..  < 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  12,  O)rporatlons,  S§  1519-1524.1 

2.  CONTBACTS— CONSTBnCTION. 

Where  a  grant  from  the  state  or  from  a 
private  person  is  susceptible  of  two  construc- 
tions,  one  of  which  would  render  the  grant  void 
and  the  other  make  it  legal,  the  latter  should 
l>e  adopted. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  11.  Contracts.  »  734^^^^  ^^(^Q(3glg 
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8.   COBPOBATIONB    —    OHABTEB    —    POWEKB    — 
CONSTRTTCnON. 

A  corporation  chartered  for  the  purpose  of 
fumishinK  treatment  for  a  certain  disease  and 
medical  and  surgical  treatment  for  all  other  dis- 
eases was  entitled  to  contract  with  persons  to 
supply  medical  treatment  and  to  contract  with 
physicians  to  render  medical  and  surgical  serr- 
kes,  and  the  fact  that  the  physician  employed  to 
'  furnish  treatment  was  the  principal  stockholder 
and  the  manager  of  the  corporation  was  im- 
material. 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel G.  Taylor,  Judge. 

Quo  warranto  by  the  state,  on  the  Informa- 
tion of  Arthur  N.  Sager,  against  W.  A.  Lew- 
In  and  others.  Judgment  for  respondents, 
and  petitioner  appeals.    Affirmed. 

Irvln  V.  Barth.  for  appellant  Bond,  Mar- 
shall &  Bond,  for  respondents. 


BLAND,  P.  3.  The  following  taken  from 
appellant's  statement  Is  a  correct  statement 
of  the  main  facts  In  the  case:  "This  is  a 
proceeding  quo  warranto  filed  ex  officio  by 
the  circuit  attorney  of  the  city  of  St  Louis, 
Mo.,  on  the  25th  day  of  April,  1906,  to  oust 
the  respondents  W.  A.  Lewln,  A.  Lewln,  and 
M.  M.  Ritter,  and  alj  others  acting  conjoint- 
ly with  them,  from  the  exercise  of  the  prly- 
ileges  of  an  Incorporation  under  the  name  of 
the  Lewln  Hernia  Cure  Company.  The  in- 
formation charges  that  under  said  name  the 
respondHits  'have  claimed,  and  do  still  claim, 
the  right  and  privilege  to  furnish  treatment 
for  hernia  and  medical  and  surgical  treat- 
ment for  all  other  diseases,  accidents,  and  de- 
formities, and  as  such  pretended  corpora- 
tion have  exercised,  and  do  now  exercise, 
the  right  and  privilege  of  engaging  In  the 
practice  of  medicine  and  surgery,  treating 
hernia  and  all  other  diseases,  accidents  and 
deformities  in  the  city  of  St  Louis  Mo.,  with- 
out any  legal  warrant,  franchise,  charter  or 
grant'  In  the  return  to  show  cause  respond- 
ents disclaim  that  the  Lewln  Hernia  Cure 
Company  has  claimed  or  does  claim  the  right 
or  privilege  of  engaging  In  the  practice  of 
medicine,  but  that  said  company  claims  the 
right  of  engaging  in  the  business  of  contract- 
ing for  the  practice  of  medicine.  It  Is  alleg- 
ed therein  that  the  respondents  were  duly 
Incorporated  under  the  laws  of  the  state  of 
Missouri,  and  particularly  article  9  of  chap- 
ter 12  of  the  Revised  Statutes  of  Missouri  of 
1899  [Ann.  St  p.  1064],  In  due  form  as  there- 
in prescribed,  and  tliat  the  charter  specifi- 
cally empowers  the  said  corporation  in  the 
following:  Tlie  company  is  formed  for  the 
purpose  of  furnishing  treatment  for  hernia 
and  medical  and  surgical  treatment  for  all 
other  diseases,  accidents  and  deformities.' 
Other  allegations  appear  in  the  return  to  the 
effect  that  W.  A.  Lewln,  a  duly  licensed  phy- 
sician, having  discovered  a  formula  for  the 
treatment  of  hernia,  organized  the  Lewln 
Hernia  Cure  Company,  for  the  purpose  of 
perpetuating  same,  and  that  he  entered  into 


a  contract  with  the  company  to  serve  as 
manager  thereof  'and  during  that  time  to 
personally  treat,  all  persons  who  employed 
said  company  to  furnish  treatment  for  the 
cure  of  hernia,'  etc.  Thereupon  appellant 
filed  a  reply  to  said  return,  admitting  tbe 
execution  of  the  articles  of  Incorporation, 
their  recordation,  all  in  due  form,  but  deny- 
ing each  and  every  other  allegation  in  said 
respondents'  return  contained.  To  this  the 
respondents  filed  a  motion  for  judgment  on 
the  pleadings.  During  the  trial  of  the  cause 
counsel  for  respondents  specifically  conceded 
that  it  would  have  been  an  Illegal  grant  of 
corporate  privileges  had  the  charter  aathcwiz- 
ed  respondents  to  engage  in  the  pracOoe  of 
medicine,  but  admitting  this  proposition,  they 
urged  that  under  the  terms  of  the  charter 
the  L«wln  Hernia  Cure  Company  in  having 
been  granted  the  right  to  'furnish  treatment* 
for  diseases  was  given  the  privilege  not  of 
engaging  in  the  practice  of  medicine,  but  in 
the  business  of  contracting  for  the  practice 
of  medicine  in  providing  medical  treatment, 
through  licensed '  physicians  in  its  employ, 
to  those  who  might  apply  to  the  company." 
The  court  sustained  the  motion  for  judgment 
on  the  pleadings  and  rendered  judgment  for 
respondents,  from  which  tbe  state  appealed. 

It  is  conceded  by  respondents  that  a  cor- 
poration cannot  be  organized  to  practice  med- 
icine in  this  state.  Appellant's  contention  Is 
that  the  corporation  is  indirectly  practicing 
medicine,  as  shown  by  the  return,  in  this: 
that  Dr.  W.  A.  Lewin,  who  owns  08  of  the 
100  shares  of  the  capital  stock  of  the  cor- 
poration, is  its  superintendent  and  is  employ- 
ed by  it  to  practice  medicine.  The  power 
granted  by  the  charter  is  that  "of  furnishing 
treatment  for  hernia  and  medical  and  surgi- 
cal treatment  for  all  other  diseases,  accidents, 
and  deformities."  It  is  stated  in  the  return 
that  Dr.  W.  A.  Lewln  "had  discovered  a  meth- 
od of  curing  hernia  quickly  and  permanently 
without  the  necessity  of  using  the  knife  or 
other  surgical  Instruments  therefor,  and  had 
also  discovered  a  certain  liquid  or  fluid  to 
be  Injected  Into  the  affected  parts  for  treating 
and  curing  the  same,"  and  that  one  of  the 
purposes  of  the  Incorporators  was  to  per- 
petuate these  secrets  In  the  corporation.  The 
return  -shows  that  Dr.  W.  A.  Lewin  is  the 
general  manager  of  the  corporation,  and  is 
employed  by  it  as  physician  to  treat  patients 
who  may  contract  with  said  corporation  for 
treatment  of  hernia  or  other  diseases. 

Appellant  contends  that  power  granted  the 
corporation  to  furnish  medical  treatment 
means  that  it  may  practice  medicine  through 
its  human  agencies.  Respondents'  contention 
is  tliat  the  power  granted  the  corporation  Is 
only  contractual ;  that  Is,  It  is  only  authorized 
to  furnish  regularly  licensed  physicians  to 
treat  parties  who  may  apply  for  treatment 
These  contentions  can  only  be  settled  by  a 
proper  judicial  construction  of  tbe  term  "fur- 
nish," as  used  In  the  charter  of  the  corpora- 


Digitized  by 


Google 


Mau> 


BANNER  LUMBER  CO.  ▼.  McDERMOTT. 


683 


tlon.  Webster  defines  the  term  to  mean:  "To 
supply  with  anything  necessary,  nsefol  or  ap- 
propriate; to  provide,  to  equip;  to  fit  out,  or 
fit  up;  •  •  •  to  offer  for  use ;  to  proTlde 
{something);  to  give  (something),  as,  to  fm> 
nlsh  food  to  the  htmgry,"  etc.  March,  Thes- 
aurus Dictionary,  p.  434,  says:  "The  term 
furnish'  is  classified  with  the  word  'glTtf 
rather  than  with  'get*"  If  the  word  "fur- 
nish," as  used  in  respondents'  charter,  means 
to  give,  then  the  cliarter  conferred  the  pow- 
er on  the  corporation  to  practice  medicine, 
and  la  void ;  and  In  tills  connection  It  is  con- 
tended by  appellant  that  the  powers  granted 
the  corporation  should  be  most  strictly  con- 
strued against  it  Tills  is  the  general  rule  in 
construing  grants  by  the  state  to  private  cor- 
porations. There  is,  however,  another  rule 
of  construction  that  should  play  a  part  In 
this  connection;  that  is,  that  where  a  grant 
from  the  state  or  from  a  private  person 
la  susceptible  of  two  oonstmctions,  one  of 
which  would  render  the  grant  void  and  the 
other  make  it  legal  and  enforceable,  the  latter 
flbould  be  adopted,  for  neither  the  state  or  a 
private  person  should.  In  the  making  of  con- 
tracts, be  convicted  of  doing  a  void  and  use- 
less thing,  and  we  think  the  word  "furnish," 
as  used  In  the  charter,  should  be  construed  to 
mean  "supply."  The  corporation  is  not  re- 
strained by  its  charter  from  entering  into  con- 
tracts with  persons  to  supply  medical  treat- 
ment, nor  from  entering  Into  contracts  with 
physicians  to  render  medical  and  surgical 
services,  and  has.  In  this  respect,  the  same 
right  to  contract  as  a  private  Individual. 
King  V.  Phcenlx  loa  Co.,  195  Mo.,  loc.  clt 
304.  92  S.  W.  892,  113  Am.  St  Bep.  678, 
and  cases  cited.  In  all  the  larger  cities,  and 
connected  with  most  of  the  medical  colleges 
in  the  country,  hospitals  are  maintained'  by 
private  corporations,  incoiporated  for  the  pur- 
IK>ee  of  furnishing  medical  and  surgical  treat- 
moit  to  the  sick  and  wounded.  These  corpo- 
rations do  not  practice  medicine,  but  they 
receive  patients  and  employ  physicians  and 
surgeons  to  give  them  treatment  No  one 
has  ever  charged  that  these  corporations  were 
practicing  medicine.  The  respondents  are 
chartered  to  do,  in  the  main,  what  these  hos- 
pitals are  doing  every  day — that  is,  contract- 
ing with  persons  for  medical  treatment  and 
contracting  with  physicians  to  furnish  treat- 
ment— and  the  fact  that  Dr.  W.  A.  Lewln  is 
the  principal  stockholder  and  the  manager 
of  respondent  corporation,  and  is  employed  by 
It  to  furnish  medical  and  surgical  treatment 
to  the  patients  who  may  contract  with  It  for 
such  treatment,  does  not  alter  the  legal  sta- 
tus of  the  corporation,  or  show  it  has  violated 
the  terms  of  Its  charter.' 

The  corporation  expressly  disclaims  the 
right  to  practice  medicine,  and  we  conclude  it 
bad  a  right  to  do  what  the  return  states  it  is 
doing,  and  affirm  the  Judgment    All  concur. 


BANJmR  LUMBBR  CO.  ▼.  HcDBRMOTT. 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 

17,  law.) 
Tbovxb  and  Convebsion  —  Tbiai.  —  Instbuo- 

TIONS. 

In  an  action  to  recover  for  bnilding  ma- 
terials claimed  to  have  been  converted  by  de- 
fendant while  tearing  down  a  building,  the  evi- 
dence was  nocontradicted  that  he  was  employed 
by  plaintiff  to  do  the  work  pursuant  to  an  or- 
der oy  the  city  to  tear  it  down.  Held,  that  an 
instruction  that  plaintiff  was  entitled  to  recov- 
er the  difference  between  the  value  of  the  build- 
ing before  it  was  torn  down  and  the  value  of  the 
material  afterwards  was  properly  refused. 

Appeal  from  St  Louis  Circuit  Court;  Wal- 
ter B.  Douglas  and  Chas.  Claflin  Allen, 
Judges. 

Action  by  the  Banner  Lumber  Company 
against  James  J.  McDermott  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Robert  L.  McLaran,  for  appellant  Alex 
Young,  for  respondent 

BLAND,  P.  J.  On  April  26,  1905,  in  a  suit 
before  James  J.  Spauldlng,  E<8q.,  plaintiff  re- 
covered against  the  defendant  herein  a  Judg- 
ment foreclosing  a  mechanic's  Hen  on  a  build- 
ing known  as  "No.  6661  Delmar  Boulevard," 
for  the  sum  of  $278.14.  The  building  was  a 
temporary  structure  to  be  used  only  during 
the  World's  Fair  period.  It  appears  that  the 
city  authorities  ordered  the  building  torn 
down  some  time  in  the  spring  of  1906,  and  de- 
fendant saw  plaintiff  about  tearing  it  down, 
and  was  referred  to  its  attorney,  who  told 
him  to  tear  It  down,  which  he  did  on  May 
3l8t.  The  action,  begun  before  a  Justice  of 
the  peace,  and  in  due  course  appealed  to  the 
circuit  court,  is  to  recover  the  value  of  the 
material  which  the  complainant  alleges  de- 
fendant took,  carried  away,  and  converted  to 
his  own  use.  Plaintiff's  evidence  tends  to 
show  defendant  took  some,  or  all,  of  the  ma- 
terial, and  used  it  hi  the  construction  of  an- 
other building.  Defendant's  evidence  tends 
to  show  that  he  did  not  take,  or  remove^  or 
convert,  any  of  the  material  to  his  own  use. 
Verdict  and  Judgment  were  for  defendant 

Complaint  is  made  of  the  refusal  of  the 
court  to  give  certain  declarations  of  law  ask- 
ed by  plaintiff.  The  sole  and  only  material 
Issue  of  fact  was  whether  defendant  convert- 
ed any  of  the  material  of  the  building,  after 
It  was  torn  down,  to  his  ovni  use.  This  Issue 
was  fairly  submitted  to  the  Jury.  The  refus- 
ed Instmctlona  proceed  upon  the  theory  that 
plaintiff  was  entitled  to  recover  the  difference 
between  the  value  of  the  building  before  it 
was  torn  down  and  the  value  of  the  material 
after  the  building  was  wrecked.  The  evidence 
Is  uncontradicted  that  defendant,  as  owner, 
was  ordered  by  the  city  authorities  to  tear 
the  building  down;  that  he  notified  plaintiff, 
and  was  referred  to  its  attorney,  who  told 
him  to  tear  It  down.  Defendant  swore  to  all 
these  facts,  and  plaintiff  did  not  deny  them. 
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and.  It  being  In  Its  power  to  do  so,  tbey  must 
be  taken  aa  true,  and  It  would  have  been  Im- 
proper to  bave  authorized  a  recovery  on  a 
theory  of  the  case,  which,  by  Its  silence,  plain- 
tiff admitted  to  be  untrue. 
The  Judgment  la  affirmed.    All  concur. 


STATE  v..  WILLIS.  " 

(St.  Louis  Court  of  Appeals.    Missoar!.    Dee. 

17,  1907.    Rehearing  Denied  Jan.  7,  1908.) 

1.  Criminal  Law— Appeal— Decisions  Re- 
viewable—Absence  OF  DEOLASATIONS  07 
Law. 

Where  a  trial  is  by  the  court,  and  no  dec- 
larations of  law  are  asked  or  Kiven,  there  is 
nothing  for  review  except  the  evidence,  and,  if 
the  jadgment  Is  substantially  supported  there- 
by, it  must  be  affirmed. 

2.  Dbuqgists  —  Sale  or  Cocaine  —  Physi- 
cian's Pbescbiption. 

While  a  registered  practicing  physician, 
who  is  also  the  proprietor  of  a  drug  store  and  a 
registered  pharmacist,  may  fill  from  his  stock  of 
drugs  his  prescription  calling  for  cocaine  which 
can  be  sold  only  on  prescription  under  the  ex- 
press provisions  of  toe  act  of  March  9.  1905 
(Laws  1905,  p.  145,  g  1  [Ann.  St.  1906,  i  3044- 
1]),  the  prescriiition  must  be  made  out  and  signed 
.before  the  sale  is  made,  and  he  cannot  make  the 
sale  and  afterwards  fill  out  a  prescription  to 
cover  it. 

Appeal  from  St  Louis  (3oart  of  Criminal 
Correction;    Wilson  A.  Taylor,  Judge. 

Omer  WlUIs  was  convicted  of  selling  co- 
caine In  violation  of  the  act  of  March  9,  1905 
(Laws  1905,  p.  145),  and  appeals.    Affirmed. 

John  T.  Murphy,  for  appellant  PhilUpg 
W.  Moss,  for  the  State. 

BLAND,  P.  J.  Section  1  of  an  act  passed 
by  the  General  Assembly  and  approved  March 
9,  190K  (Laws  1905,  p.  145  [Ann.  St  1906,  i 
3044-1]),  Is  as  follows :  "It  shall  not  be  lawful 
for  any  druggist  or  other  person  to  retail  or 
sell  or  to  give  away  any  cocaine,  hydrochlorate 
or  other  salt  of  or  any  compound  of  cocaine, 
or  preparation  containing  cocaine,  or  any 
salt(s)  of  or  any  compound  thereof,  excepting 
upon  the  written  prescription  of  a  licensed  phy- 
sician or  licensed  dentist,  licensed,  under  tbe 
laws  of  the  state,  which  prescription  shall  only 
be  filled  once."  By  Information  filed  in  tbe  St. 
Louis  Court  of  Criminal  Correction  defendant 
was  charged  with  a  violation  of  this  section. 
He  entered  a  plea  of  not  guilty,  and  was  put 
upon  his  trial,  which  resulted  in  a  verdict  of 
guilty.  A  timely  motion  for  new  trial  prov- 
ing of  no  avail,  he  appealed  to  this  court 

The  Issues  were  submitted  to  tbe  court  sit- 
ting as  a  Jury.  No  declarations  of  law  were 
asked  or  given.  Hence  there  is  nothing  be- 
fore us  for  review,  except  the  evidence,  and, 
If  there  is  substantial  evidence  to  support 
the  verdict  of  the  court,  it  Is  our  duty  to  af- 
firm the  Judgment  and  this  is  so,  even  though 
we  might  be  of  opinion  that  the  verdict  Is 
against  the  weight  of  the  evidence.  The  evi- 
dence as  a  whole  tends  to  show  about  the 
following  state  of  facts:    Defendant  was  a 


regular,  licensed,  and  registered  physician., 
and  conducted  a  drug  store  at  No.  1714  Wasb 
street  lu  the  city  of  St  Louis.  King  Rogers., 
the  prosecuting  wltaess,  on  tbe  night  of  May 
21,  1907,  went  to  the  defendant's  drug  store 
and  called  for  cocaine.  Defendant  went  be- 
hind his  prescription  case,  and  returned 
with  a  box  containing  cocaine,  and  handed  it 
to  Rogers,  who  paid  him  10  or  20  cents,  and 
walked  out  of  the  store.  As  he  stepped  out 
of  the  door  two  police  officers,  who  had  been 
ordered  by  the  chief  of  police  to  watch  de- 
fendant's store  for  the  sale  of  cocaine,  ar- 
rested Rogers  and  took  tbe  box  of  cocalne- 
from  blm.  The  box  was  produced  in  evidence 
on  tbe  trial.  Rogers  testified  he  was  a  co- 
caine fiend,  and  had  been  in  defendant's  drug- 
store on  a  previous  occasion,  and  told  him  he- 
had  acquired  the  habit  and  defendant  wrote 
out  a  prescription  and  furnished  him  with 
the  drug,  but  that  on  lUs  visit  ou  May  21st  be 
simply  asked  for  th.e  drug,  and  defendant 
gave  it  to  him.  Defendant  testified  that  ha- 
bitual users  of  cocaine  are  more  or  less  de- 
lirious when  deprived  of  it ;  that  Rogers  flrsb 
came  to  him  in  March,  1907,  and  consulted 
him  as  a  physician,  and  told  him  he  was  a 
cocaine  fiend;  that  at  the  time  Rogers  was 
on  the  verge  of  delirium,  and  he  prescribed 
cocaine  for  the  purpose  of  giving  him  tempo- 
rary relief;  that  be  was  nervous  on  May  21st 
when  he  came  in  and  called  for  cocaine,  and, 
being  acquainted  with  his  bablt  and  condi- 
tion, he  went  behind  the  prescription  case, 
wrote  out  a  prescription  for  the  drug,  filled  It 
and  banded  the  drug  to  Rogers  who  paid  him 
20  cents  for  it,  and  walked  out  of  the  store. 
The  prescription  was  offered  In  evidence,  and 
is  as  follows: 

Rx.  King  Rodgers,  Cocahie  Hyd. 
grs.    XII  25^ 

As  directed. 
1199-5-22-07. 

Dr.  Willis. 

Defendant  testified  that  the  date  of  the  pre-^ 
scrlption  was  a  mistake. 

A  regular,  registered,  and  practicing  phy- 
sician may  at  the  same  time  be  the  proprie- 
tor of  a  drug  store  and  a  registered  pharma- 
cist and  may  fill,  from  his  stock  of  drugs,  a 
prescription  calling  for  intoxicating  liquors 
and  such  poisonous  drugs,  including  cocaine, 
as  can  only  be  sold  on  prescription.  State  v. 
Carnahan,  68  Mo.  App.  244;  State  v.  Pollard. 
72  Mo.  App.  230.  He  cannot  sell  these  arti- 
cles, and  afterwards  fill  out  a  prescription  to- 
cover  the  sale.  State  v.  Hensley,  94  Mo.  App. 
156,  67  8.  W.  964.  The  date  of  the  prescrip- 
tion offered  In  evidence  was  a  day  later  than 
tbe  day  on  which  the  cocaine  was  sold,  and 
the  court  was  warranted  In  finding  the  pre- 
scription was  not  made  out  and  signed  befoi-e 
the  drug  was  furnished,  and  we  conclude 
there  is  substantial  evidence  in  support  of 
tbe  verdict  of  the  court. 

The  Judgment  is  affirmed.    All  concuE, 
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STROBBL  T.  CliARKE  et  al. 

(St.  Louis  Cbnrt  of  Appeals.     Missouri.     Dec. 

S,  1907.    Rehearing  Denied  Jan.  7,  1908.) 

1.  PsocKes  —  Rktitbh  ov  Sesbut  —  Cokolu- 

SIVERESS. 

A  sheriff's  return  of  service  of  notice  of  a 
motion  in  the  probate  court  by  the  public  ad- 
ministrator to  compel  another,  as  executor,  to 
make  final  settlement  of  his  accounts  that  per- 
sonal serrice  was  had,  ia  conclasive,  unless  the 
public  administrator  either  procured  the  sheriff 
to  make  a  false  return,  or,  knowing  that  a  false 
return  had  been  made,  took  advantage  thereof 
to  obtain  judgment  by  default. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  40,  Process,  S|  189-192.] 

2.  JUDGUERT^EqniTABLX    Rbuxt  —  OoNOLIT- 
BTVENESS  or  RBCOBD. 

Where  a  court  l>as  Jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  its  judgment,  in 
the  alisence  of  fraud  in  procuring  it.  Imports 
absolute  verity,  and  cannot  be  attacked  by  evi- 
dence outside  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  |{  907,  940.] 

3.  SaXB— GORCLDBIVENESa— EVIOCHCK  TO  CoR. 
TBOL. 

The  judgment  on  a  motion  in  the  probate 
court  by  the  public  administrator  to  compel  an- 
other, as  executor,  to  make  final  settlement  of 
hia  accounts,  recited  that  the  court  found  that 
the  executor  had  in  hia  httnds,  as  belonging  to 
the  estate,  an  amount  named,  for  which  judg- 
ment was  entered  against  him,  and  it  did  not 
appear  that  the  court  included  therein  a  debt 
of  the  executor  to  the  decedent,  or  determined 
the  issue  of  whether  executor  had  concealed  as- 
sets which  had  not  been  inventoried  by  him  as 
executor  and  included  them  in  the  judgment. 
Held,  that  it  was  not  competent,  by  oral  testi- 
mony or  other  evidence  outside  the  record  of  the 
proceedings  In  the  probate  court,  to  prove,  for 
the  pnrpoae  of  showing  tliat  the  court  had  ex- 
ceeded its  Jurisdiction  and  thereby  impeaching 
the  validity  of  its  judgment  that  the  court  did 
hear  evidence  as  to  the  indebtedness  of  executor 
to  decedent  and  as  to  oninventoried  assets  and 
did  adjudicate  thereon  and  include  them  in  the 
judgment;  the  proceeding  bv  the  public  admin- 
istrator t>eing  within  the  jurisdiction  of  the  pro- 
bate court,  and  it  being  entitled  to  the  same 
presumptions  of  the  regularity  of  its  proceed- 
ings as  a  court  of  general  jurisdiction. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig. 
vol.  80,  Judgment,  H  907,  640.] 

Appeal  from  Circuit  Court,  City  of  St 
Louis;    Maft  O.  Reynolds,  Judge. 

Action  by  John  Strobel  against  Patrick  H. 
Clarke  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AfQrmed. 

Bass  &  Brock,  for  appellant  John  S. 
Leahy,  for  respondents. 

GOODE,  J.  This  Is  an  action  In  the  nu- 
tnre  of  a  suit  in  equity  instituted  to  set 
aside  and  hold  for  naught  a  judgment  of  the 
probate  court  of  the  city  of  St  Louis  to  re- 
strain the  defendant  Patrick  H.  Clarke,  sher- 
iff of  said  city,  from  paying  over  money 
which  bAd  been  collected  on  said  judgment 
The  cause  In  which  the  judgment  of  the  pro- 
bate conrt  was  entered  -was  a  proceeding  in- 
stltnted  therein  by  Henry  Troll,  public  ad- 
ministrator In  charge  of  the  estate  of  Wil- 
liam A.  Baler,  deceased,  against  the  plain- 
tiff, John  Strobel,  to  compel  the  latter,  as 


executor  of  the  will  of  said  Baler,  to  make 
final  settlement  and  turn  over  to  Troll  the 
assets  of  the  estate  of  the  deceased.  Baler 
died  July  17,  1905,  leaving  what  purported 
to  be  a  last  will  in  which  all  his  property, 
real  and  personal,  was  bequeathed  to  plain- 
tiff and  his  wife,  Molly  Strobel,  and  plain- 
tiff was  appointed  executor  without  bond. 
After  the  will  was  probated,  letters  testa- 
mentary were  issued,  and  plaintiff  took  pos- 
session of  the  assets  of  the  estate.  At  a 
still  later  date  the  heirs  of  William  A.  Baler 
began  an  action  in  the  circuit  court  against 
plaintiff  and  his  -wife,  Molly  Strobel,  to  set 
aside  the  alleged  last  will  of  Baler.  On  the 
Institution  of  this  action  to  contest  the  will 
plaintiff  was  removed  from  the  office  of  ex- 
ecutor. Pending  the  contest  Henry  Troll, 
public  administrator,  was  put  in  charge  of 
the  estate,  and  plaintiff  was  ordered  to  turn 
over  to  said  Troll  the  assets.  Troll  is  still 
in  charge.  It  appears  that  Strobel  did  not 
torn  over  the  assets  to  him,  and  on  Decem- 
ber 28,  1905,  Troll,  as  public  administrator 
in  charge  of  the  estate,  filed  a  motion  in 
the  probate  court  setting  out  that  he  had 
been  appointed  administrator  pending  the 
will  contest,  that  Strobel  had  been  previous- 
ly granted  letters  testamentary  as  executor, 
and  that  his  authority  had  been  revoked 
pending  the  action  to  contest  the  will,  but 
nevertheless  Strobel  had  made  no  settlement 
with  Troll,  administrator  pendente  lite,  and 
had  not  turned  over  any  of  the  assets.  The 
prayer  of  the  motion  was  that  the  court 
would  compel  Strol>eI  as  executor  to  make 
final  settlement  of  his  accounts,  to  the  end 
that  the  court  might  ascertain  the  amount  of 
money  and  property  which  came  Into  his 
hands  as  executor  and  remained  nnaccounted 
for,  and  enter  judgment  in  favor  of  petition- 
er trail  as  administrator  in  charge  of  Baler's 
estate,  for  said  assets  and  personal  property. 
Process  was  issued  by  the  probate  court, 
commanding  the  sheriff  to  notify  Strobel  to 
appear  before  the  judge  of  the  probate  court 
on  the  first  day  of  the  ensuing  term,  to  wit, 
the  first  Monday  In  March,  1906,  to  answer  in 
the  proceeding.  Said  process  was  returned 
executed  by  delivering  a  true  copy  to  Stro- 
bel January  26,  1906,  in  the  city  of  St  Louis. 
The  return  was  signed  "Patrick  H.  Clarke, 
Sheriff,"  by  "John  Ehrhardt  Deputy."  It 
is  contended  by  the  plaintiff  In  the  present 
action  that  In  point  of  fact  he  never  was 
served  with  the  notice,  and  that  the  return 
was  false.  That  is  one  grotmd  on  which  he 
asks  to  have  the  judgment  of  the  probate 
court  set  aside.  The  proceeding  by  Troll  ns 
public  administrator  in  charge  of  the  estate 
of  William  A.  Baler,  deceased,  against  Stro- 
bel as  executor  of  the  will  of  said  Baler,  re- 
sulted in  a  judgment  by  default  in  the  pro- 
bate court.  Said  judgment  recited  that,  Stro- 
bel having  made  default,  the  court  proceeded 
to  ascertain  the  amount  of  money,  the  quali- 
ty and  kinds  of  real  and  personal  property, 
and  all  the  rights,  debts,  evldei)ces  of  debts 
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and  papers  of  every  kind  of  said  WllUam  A. 
Baler,  deceased,  in  the  tiands  of  Strobel  as 
executor,  or  which  came  into  bis  hands  and 
remained  unaccounted  for  at  the  time  of  the 
suspension  of  bis  letters  testamentary;  fur- 
ther, that  the  court,  having  heard  and  duly 
considered  the  petition  of  Troll  as  public  ad- 
ministrator and  the  evidence  adduced,  found 
that  Strobel  at  the  time  of  the  suspension 
of  his  letters  had  In  bis  bands  as  executor 
of  said  last  will  and  belonging  to  the  estate 
the  sum  of  $035  in  money.  It  was  therefore 
considered  and  adjudged  by  the  probate  court 
that  Troll  have  and  recover  from  said  Stro- 
bel the  sum  of  $935,  together  with  costs 
and  have  execution  therefor.  No  appeal  was 
prosecuted  from  this  judgment;  bat  this 
fact  Is  sought  to  be  explained  away  In  the 
petition  in  the  present  case  on  the  ground 
that,  as  piaintifT  was  not  served  with  notice, 
he  bad  no  knowledge  of  the  judgment  in 
time  to  take  an  appeal ;  that,  in  fact,  he  had 
no  knowledge  of  it  until  execution  had  been 
Issned  against  him,  which  was  after  the 
time  for  appealing  bad  passed.  It  is  chargred 
in  the  bill  that  the  defendant  Patrick  H. 
Clarke,  as  sheriff,  caused  such  execution  to 
be  levied  on  the  business  property  of  plain- 
tiff, and  the  latter,  In  order  to  prevent  his 
business,  which  was  conducting  a  grocery 
store,  from  being  stopped  by  sale  of  the 
property,  paid  to  the  sheriff,  under  protest, 
the  amount  of  the  judgment,  which  said 
amount  of  money  is  alleged  yet  to  be  in  the 
sherifTs  hands.  Besides  the  alleged  invalidi- 
ty of  the  judgment  of  the  probate  court  In 
consequence  of  the  failure  to  notify  plaintiff 
of  the  proceeding  in  which  it  was  entered,  it 
is  further  stated  In  plaintiff's  present  peti- 
tion  that  said  judgment  is  void  and  a  nullity, 
for  the  reason  that  the  probate  court  includ- 
ed in  It  the  amount  of  a  personal  debt  sup- 
posed to  foe  owed  by  plaintiff  to  Baler  fbr- 
rent  wblch  accrued  during  Baler's  lifetime; 
and  farther  Included  the  amount  of  certain 
supposed  assets  of  the  estate  which  plaintiff 
never  had  inventoried  as  assets,  but  which 
in  said  probate  proceeding  plaintiff  was  or- 
dered to  discover  as  being  part  of  the  estate. 
It  is  stated  that  plaintiff,  as  executor,  had 
only  inventoried  assets  of  the  value  of  $15^ 
whereas  the  other  supposed  assets  not  in- 
ventoried, but  included  in  the  judgment 
against  plaintiff,  amounted  to  $400.  The  pe- 
tition does  not  state  the  amount  of  the  rent 
which  had  accrued  against  plaintiff  as.  ten- 
ant of  Baler  during  the  latter's  lifetime  and 
which  was  embraced  In  the  Judgment  But 
the  amount  of  this  Item  may  be  gleaned 
from  the  other  allegations  of  the  petition, 
for  it  would  an>ear  that  this  amount  will 
be  foand  by  taking  the  sum  of  the  unlnven- 
toried  assets  ($400)  plus  the  sum  of  the  in- 
ventoried assets  ($15),  or  $415  in  all,  from 
the  whole  amount  of  the  judgment;  that  la, 
from  $935.  If  we  are  right  in  this  compu- 
tation, the  probate  court,  according  to  the 
present  petition.  Included  in  the  Judgment 


against  plaintiff,  as  executor,  $520  for  rent 
which  had  accrued  against  plaintiff  as  Baler's 
tenant  The  petition  further  complains  that, 
though  this  rent  had  accrued  against  plain- 
tiff, only  one  month's  rent  was  owing  at  the 
time  of  Baler's  death;  plaintiff  having  pre- 
viously paid  the  remainder  to  Baler.  It  Is 
further  alleged  that  plaintiff  as  executor  bad 
paid  many  claims  against  the  estate  of  Baler, 
and  that  these  claims  amounted  to  $298.90, 
for  which  plaintiff  was  allowed  no  credit  by 
the  probate  court  in  the  judgment  In  the  pro- 
ceeding against  him  by  Troll.  To  summarize: 
The  contentions  of  plaintiff  In  regard  to  the 
invalidity  of  the  Judgment  of  the  probate 
court  which  he  seeks  to  have  annulled  and 
set  aside  are  as  follows:  First,  that  said 
Judgment  is  void  or  voidable  because  notice 
of  it  never  was  served  on  plaintiff  as  reqt|ired 
by  law;  second,  that  it  is  void  on  account 
of  the  court  exceeding  its  jurisdiction  in 
entering  judgment  against  plaintiff  for  a 
debt  wblch  the  court  found  be  owed  Baler 
in  a  proceeding  against  plaintiff  for  the 
amount  of  the  assets  of  the  estate  of  Baler 
which  bad  come  into  plaintiff's  hands  as  ex- 
ecutor. Inasmuch  as  said  debt,  even  if  It  nev- 
er had  been  paid,  did  not  come  into  plaintiff's 
liands  In  that  capacity;  third,  the  Judgment 
Is  void  as  in  excess  of  the  court's  Jurisdic- 
tion, In  that  in  a  proceeding  against  plaintiff 
as  executor  to  make  him  settle  and  turn  over 
the  assets  In  his  bands  a  judgment  was  en- 
tered which  Included  not  only  sucb  assets  as 
he  had  Inventoried,  but  other  alleged  assets 
which  never  had  been  inventoried  or  come 
into  bis  bands  as  executor.  We  have  suflR- 
ciently  indicated  the  scope  of  the  petition  or 
bill.  The  court  excluded  practically  all  the 
evidence  to  support  it,  and  held,  in  effect 
that  the  petition  stated  no  cause  of  action. 
Judgment  having  been  entered  for  defend- 
ants, this  appeal  was  taken. 

1.  It  was  not  permissible  to  show  by  oral 
testimony  In  contradiction  of  the  sheriff's  re- 
turn that  plaintiff  was  not  served  with  no- 
tice of  Troll's  proceeding  as  administrator 
pendente  lite  against  plaintiff  as  executor. 
The  return  of  the  sheriff  was  conclusive  that 
be  wtta  personally  served.  It  is  useless  to  g^) 
Into  a  discussion  of  this  question,  or  to  re- 
view the  authorities  bearing  on  it  Suffice 
to  say  that  In  Smoot  v.  Judd,  161  Mo.  673, 
61  S.  W.  854,  84  Am.  St  Rep.  738,  tbe  Su- 
preme C!ourt  held  that  the  return  of  a  sheriff 
on  a  summons,  while  conclusive  against  the 
parties  to  the  action  In  which  the  summons 
was  Issued,  was  not  conclusive  in  a  suit  iu 
equity  to  set  aside  the  judgment  In  said  ac- 
tion on  the  ground  that  tbe  return  was  false. 
But  said  cause  reached  the  Supreme  Oourt 
again  on  a  second  appeal,  when  the  questlou 
determined  on  tbe  first  appeal  was  reopened, 
and  the  prior  ruling  reversed  after  a  dis- 
cussion of  the  proposition  in  elaborate  opin- 
ions, in  which  numerous  authorities  In  this 
state  and  otber  Jurisdictions  were  examined. 
The   mle   adopted   on   the   second   hearing 
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was  that,  even  In  a  anit  In  equity  to  set 
aside  a  Judgment  on  the  ground  that  there 
bad  been  no  personal  serrlce  on  the  Judg- 
ment debtor,  the  return  of  the  sheriff  show- 
ing service  was  conclusive  that  there  had 
been  service,  imless  it  was  shown  that  the 
plaintiff  in  the  action  fraudulently  procured 
the  sheriff  to  make  such  a  return ;  or,  know- 
ing a  false  return  bad  been  made  and  that 
in  point  of  fact  the  defendant  had  not  been 
served,  took  advantage  of  the  falsehood  to 
obtain  Judgment  against  the  defendant  by 
default  Smoot  v.  Jndd,  184  Mo.  608,  83 
a  W.  4S1.  It  la  not  alleged  in  the  peatlou 
In  the  present  ease  that  Troll,  the  public  ad- 
mtntetrator,  eltiier  procured  the  deputy  sher- 
iir  to  make  a  false  return  of  service  on  Stro- 
bel  or  bad  any  knowledge  that  the  return 
waa  false,  if,  in  fact,  it  was.  There  Is  no 
attempt,  eiDber  by  allegation  or  evidence,  to 
connect  Troll  with  any  fraud  In  the  mat- 
ter of  the  return  of  the  deputy,  nor  Is  there 
an  allegation  of  fraud  of  any  sort  in  the  pres- 
ent petition.  It  follows  that,  in  so  far  as 
plaintlfTs  cause  of  action  depends  on  the  al- 
leged failure  to  serve  him  with  notice  of  the 
pendency  of  the  proceeding  in  the  probate 
court,  the  suit  must  fail. 

2.  It  is  Insisted  by  plaintiff's  counsel  that 
in  the  proceeding  to  compel  Strobel  to  make 
settlement  and  turn  over  the  assets  in  bis 
bands  as  executor  the  probate  court  had  no 
Jurisdiction  to  bear  evidence  concerning,  and 
enter  Judgment  for,  a  debt  Strobel  owed  the 
deceased,  or  to  hear  and  determine  the  Issud 
of  whether  plaintiff  had  concealed  assets  in 
his  hands  which  had  not  been  inventoried  by 
Strobel  as  executor.  The  argument  is  that 
dilTerent  remedies  had  to  be  resorted  to  as 
to  those  matters,  and  that  to  adjudicate  re- 
garding them  in  said  proceeding  to  the  plain- 
tiCTs  prejudice  was  an  exercise  of  excessive 
Jurisdiction  which  rendered  the  Judgment 
void.  We  need  not  determine  whether  or 
not  tbe  probate  court  in  fact  exceeded  its  Ju- 
risdiction, if  it  adjudicated  such  demands. 
As  to  its  right  to  adjudicate  concerning  the 
alleged  indebtedness  for  rent,  the  decisions 
appear  to  be  contrndictory,  as  will  be  seen  by 
reading  the  following  cases:  McManus  ▼. 
McDowell,  11  Mo.  App.  436;  RIdgway  v. 
Kerfoot,  22  Ma  App.  661.  We  have  recited 
the  substance  of  the  entry  of  the  Judgment 
of  the  probate  court.  It  does  not  appear 
from  said  entry  that  the  court  included  in 
Its  Judgment  tbe  Indebtedness  of  Strobel  to 
Baler  or  an  order  that  Strobel"  should  pay 
over  to  Troll  any  assets  belonging  to  Baler's 
estate  which  had  not  come  Into  his  (Strobel'?) 
bands  as  executor.  Tbe  Judgment  recites 
that  the  court  found  on  hearing  the  evi- 
dence that  at  the  time  of  the  suspension  of 
Strobel  as  executor  he  had  in  his  hands  as 
executor  belonging  to  the  estate  the  sum  of 
1935,  and  it  was  for  this  sum  that  Judgment 
was  entered. 

What  we  have  to  determine,  therefore,  is 
whether  or  not  it  was  competent  for  plaintiff, 


by  oral  testimony  or  other  evidence  ontside 
tbe  record  of  the  proceedings  in  the  probate 
court,  to  prove  that.  In  fact,  said  court  did 
hear  evidence  aa  to  a  personal  indebtedness 
of  Strobel  to  Baler  and  as  to  unlnventorled 
assets,  and  did  adjudicate  on  said  demands 
and  Include  them  in  the  Judgment  against 
Strobel  in  favor  of  Troll  as  public  adminis- 
trator. Wheii  a  court  has  Jurisdiction  of  tbe 
subject-matter  of  a  cause  and  of  the  parties, 
its  Judgment,  In  the  absence  of  fraud  in  pro- 
curing it  (and  there  is  no  charge  of  fraud 
before  us).  Imports  absolute  verity,  and  can- 
not be  attacked  or  assailed  by  evidence 
aliunde  tbe  Judgment  roll  and  record.  Hope 
V.  Blair,  10!5  Mo.  85,  93,  16  S.  W.  595,  24 
Ajn.  St  Rep.  866 ;  Knight  v.  Cherry,  64  Mo. 
513;  Crim  v.  Grim,  162  Mo.  544,  63  S.  W. 
489,  54  li.  R.  A.  602,  85  Am.  St  Rep.  621. 
It  may  be  conceded  that  if  the  recital  of  the 
Judgment  or  the  pleadings  or  other  contents 
of  the  Judgment  roll,  showed  alflrmatlvely 
that  tbe  court  included  those  demands  In  its 
Judgment  and  they  were  in  excess  of  the 
court's  Jurisdiction,  the  Judgment  would  be 
void.  Fitbian  v.  Monks,  43  Mo.  602.  But 
instead  of  showing  this,  tbe  record  in  so 
far  as  it  speaks  on  the  subject  shows  the 
contraty.  We  have  failed  to  find  in  a  tedi- 
ous search  a  precedent  In  which  it  was  cou- 
'tended  that  it  was  competent  to  show  by  ev- 
idence outside  the  record  or  roll  of  a  cause 
and  in  contradiction  of  the  record  tbat  a 
court  bad  exceeded  its  Jurisdiction  for  the 
purpose  of  annulling  and  setting  aside  Its 
Judgment  To  our  minds  such  a  proposition 
is  opposed  to  the  fundamental  rule  that  the 
records  of  a  court  import  absolute  verity. 
Dixon  V.  Judge,  4  Mo.  286;  State  v.  Taylor, 
171  Mo.  4«5,  71  S.  W.  1006.  The  proceeding 
by  Troll  was  one  within  the  clear  Jurisdic- 
tion of  the  probate  court  and  the  orders  and 
doings  of  the  court  therein  are  entitled  to 
the  same  presumptions  in  favor  of  their  reg- 
ularity and  propriety  that  would  exist  in 
the  case  of  a  court  of  general  Jurisdiction. 
Rowden  V.  Brown,  91  Mo.  429,  4  S.  W.  129 ; 
Price  ▼.  Real  Est  Ass'n,  101  Ma  107,  14 
S.  W.  57,  20  Am.  St.  Rep.  595.  In  Coving- 
ton V.  Chamblln,  156  Mo.  574.  587.  51  S.  W. 
728,  732,  the  Supreme  Court  said  regarding 
tbe  conclusiveness  of  an  order  of  a  probate 
court  approving  a  sale  of  real  estate  that 
said  order  was  a  final  Judgment  "impervious 
to  collateral  attack  and  subject  to  impeach- 
ment In  a  direct  proceeding  for  that  pur- 
pose only  for  defects  apparent  upon  the  face 
of  the  record  going  to  the  Jurisdiction  of  the 
court  or  for  fraud,"  and  the  succeeding  re- 
marks, of  the  court  show  it  meant  tbat  fraud 
which  would  Justify  annulling  a  Judjoneut 
was  fraud  in  procuring  it  to  be  rendered,  in- 
stead of  In  the  transactions  which  gave  rise 
to  the  litigation.  Inasmuch  as  the  return  of 
tbe  sheriff  that  Strobel  was  served  with  pro- 
cess is  conclusive,  it  must  be  taken  for  grant- 
ed that  Strobe]  had  his  day  In  court,  and  at 
tbe  bearing  could  have  presented  bis  de- 
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fense  to  any  and  all  demands  songht  to  be 
discovered  by  Troll,  and,  if  the  court  disal- 
lowed his  defenses,  coald  have  appealed  from 
the  Judgment  This  being  true,  It  Is  certain 
that  a  bin  will  not  lie  to  attack  the  validity 
of  the  Judgment  on  allegations  Impugning  the 
verity  of  the  record  and  to  be  supported  by 
evidence  aliunde. 
The  Judgment  Is  affirmed.    All  concur. 


AIMEB  RBAI/TT  CO.  v.  HALLER  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 
17,  1907.) 

1.  Mecbario's  Lixn — Sbvebai.  Luns— Joirt 
Contract. 

Where  defendants  did  the  painting  and  glas- 
ing  on  several  houses  under  a  single  contract  to 
do  the  entire  work  for  a  specified  sum,  and  it 
did  not  appear  that  the  lots  on  which  the  hous- 
es were  located  were  contiguous,  defendants 
were  entitled  to  file  separate  mechanics'  liens  on 
each  honse,  under  Rev.  St.  1899,  g  4227  [Ann. 
St.  1906,  p.  2317],  providing  for  the  filing  of 
separate  liens  on  each  piece  of  property  for  the 
work  and  materials  fumiahed  and  expended  on 
such  property,  unless  the  lots  on  which  separate 
work  is  done  are  contigaons. 

2.  SAMK— EHrOKCEMENT— AOTIORS. 

The  rule  against  splitting  demands  does  not 
apply  to  mechanics'  liens  claims,  the  lienor  be- 
ing entitled  to  bring  separate  actions  to  en- 
force each  lien  for  the  value  of  the  material  and 
labor  furnished  on  each  of  several  houses  under 
a  single  contract 

3.  iNJUNonoM— Actions— Adequate  Reuedt 
AT  Law— Counterclaim. 

Defendants  contracted  to  do  the  painting 
and  glazing  on  26  dwelling  houses,  erected  by 
complainant  for  the  sum  of  ^,900.  Complain- 
ant advanced  to  defendants  during  the  work 
,  $4,200,  and  refused  to  pay  the  balance,  because 
of  defendants'  failure  to  comply  with  the  con- 
tract, and  because  of  defective  performance  of 
the  work,  alleging  damages  in  the  sum  of  $2,- 
000.  Held  that,  since  defendants  were  entitled 
to  institute  separate  actions  before  a  justice  of 
the  peace  to  recover  the  amount  due  on  each  of 
said  buildings  in  which  complainant's  counter- 
claim might  not  be  available,  and  it  appearing 
that  defendants  were  insolvent  complainant  did 
not  have  an  adequate  remedy  at  law,  and  was 
entitled  to  an  injunction  restraining  defendants 
from  instituting  separate  suits  in  support  of 
such  mechanics  liens  for  the  balance  due  on 
each  of  the  houses. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  {  17.] 

4.  Same— MuLTiPLiciTT  of  Suits  —  Corsou- 
DATioN  OK  Actions. 

The  rule  that  an  injunction  will  be  granted 
restraining  prosecution  of  several  actions  at  law 
arising  out  of  the  same  controversy  does  not  ap- 
ply where  the  actions  may  be  consolidnted. 

IE<1.  Not".— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  t  31.] 

5.  Justices  of  the  Peace  —  Actions  —  Con- 
soli  dation. 

Under  Rev.  St  1899,  S  3953  [Ann.  St  1906, 
p.  2117],  providing  tlint,  whenever  several  suits 
shall  be  pending  before  n  justice  by  the  same 
plaintiff  against  same  defendant  for  causes  of 
action  which  may  be  joined,  or  whenever  sev- 
eral suits  shall  be  pending  before  the  same  jus- 
tice against  several  defendants  for  the  same 
causes  of  actions,  the  justice  may  order  them 
consolidated.  If  the  questions  arising  are  sub- 
stantially the  same,  or  the  defenses  will  be  sub- 
stantially the  same  in  both  cases,  actions  which 


might  be  instituted  at  different  times  and  before 
different  Justices  could  not  be  consolidated. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  {  230.] 

e.  Injunction  —  Actions  at  Law  —  Mdxti- 

PLiciTT  OF  Suits. 

Where  defendants  agreed  under  a  single 
contract  to  paint  and  glaze  25  dwelling  houses 
on  separate  lots  for  a  specified  price,  and  com- 
plainant claimed  a  counterclaim  of  $2,000,  be- 
cause of  unsatisfactory  work  and '  materials, 
complainant  was  entitled  to  an  injunction  to  re- 
strain defendants  from  instituting  separate  suits 
In  support  of  a  mechanics'  lien  for  the  balance 
unpaid  under  the  contract  on  each  of  the  hous- 
es, in  order  to  prevent  a  multiplicity  of  suits, 
without  a  trial  of  at  least  one  oi  the  actions,  at 
law. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  $  18.] 

7.  Mechanics'  Liens— Injunction. 

When  defendants  had  a  statutory  right  to 
file  separate  meclMoics'  liens  for  the  balance  due 
for  labor  and  materials  in  painting  and  glazing 
several  houses  under  a  single  contract,  complain- 
ant was  not  entitled  to  an  injunction  to  re- 
strain the  filing  of  such  liens,  though  it  claim* 
ed  that  defendants  were  not  entitled  to  any 
lien  because  they  had  been  overpaid 

Appeal  from  St  Louis  Circuit  Court;  WaU 
ter  B.  Douglas,  Jndge. 

Suit  by  the  Almee  Realty  Company  against 
Lewis  Haller  and  others,  to  res^aln  defend- 
ants from  filing  several  mechanics'  liens,  and 
from  prosecuting  separate  suits  In  support 
thereof.  From  a  decree  for  defendants,  plaln- 
tlfl  aK>eal8.    Reversed  and  remanded. 

A  demurrer  vnis  sustained  to  appellant's  pe- 
tition, which  Is  In  the  nature  of  a  bill  In  eq- 
uity, to  enjoin  the  respondents  from  filing  di- 
vers mechanics'  liens  on  appellant's  property, 
and  Instituting  suits  to  enforce  them.  Appel- 
lant stood  on  the  petition,  and  final  Judgment 
having  been  entered  against  It  prosecuted 
this  appeal.  According  to  the  statements  of 
the  petition  the  respondents  are  partners  un- 
der the  firm  name  of  Haller  Bros.,  and  engag- 
ed In  the  business  of  painting  and  glazing 
in  the  city  of  St.  Louis.  Appellant  is  the 
owner  of  23  lots  in  city  blocks  Nos.  2097  and 
2098,  on  Tower  Grove  Heights  addition  to 
the  city  of  St.  Louis.  It  was  at  the  time  of 
the  filing  of  the  petition,  and  had  been  for 
some  months  previously,  engaged  In  the  erec- 
tion of  25  dwelling  houses  on  said  lots,  and, 
in  the  course  of  the  work,  had  entered  Into 
a  written  contract  with  respondents  whereby 
the  latter  undertook,  for  a  consideratioii,  to 
paint  and  glaze  said  dwelling  bouses.  The 
I)etItlon  then  states  various  specifications 
about  how  the  work  of  painting  and  glazing 
was,  according  to  the  terms  of  the  contract, 
to  be  finished,  and  alleges  a  failure  on  the 
part  of  respondents  to  comply  with  their  con- 
tract In  particulars  mentioned,  and  that  In 
consequence  of  said  breaches  by  respondents 
appellant  was  damaged  in  the  sum  of  $2,000. 
The  petition  further  states  that  the  considera- 
tion appellant  was  to  pay  for  painting  and 
glazing  said  25  houses  was  $4,900,  or  at  the 
rate  of  $196  a  house ;  that  during  the  prog- 
ress of  the  work  appellant  paid  respondents 
on  said  contract  various  sums,  aggregating 
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$4,200;  that  these  payments  were  made  at 
respondents'  request,  and  for  their  accommo- 
dation, though  by  the  terms  of  the  contract 
appellant  was  not  compelled  to  make  any 
payment  until  all  the  work  on  the  houses 
was  completed  by  respondents ;  and,  further, 
that  at  the  time  the  several  payments  were 
made  appellant  was  unaware  of  the  failure  of 
respondents  to  comply  with  the  specifications 
of  their  contract.  This  failure  consisted  in 
not  putting  on  the  agreed  number  of  coats  of 
paint,  failing  to  paint  the  Iron  work  on  the 
buildings,  using  Inferior  materials,  and  doing 
the  work  generally  In  such  a  defective,  un- 
skillful, and  Unworkmanlike  manner  as  to 
-cause  the  paint  to  scale.  It  was  further  aver- 
red that  the  work  on  the  houses,  except  the 
painting  and  glazing  which  respondents  were 
to  do,  was  finished,  and  appellant  had  enter- 
ed into  contracts  for  tha  sale  of  several  of 
the  houses,  and  had  guaranteed  the  purchas- 
ers against  any  liens  or  claims  by  respond- 
ents or  others.  It  Is  further  alleged  that  re- 
spondents have  so  completely  failed  to  carry 
out  the  terms  of  their  contract  that  appellant 
has  been  greatly  damaged,  and  will  be  com- 
pelled to  pay  a  large  amount  of  money  In 
order  to  put  the  dwellings  in  the  condition 
tbey  would  have  been  In  If  respondents  had 
compiled  with  their  contract ;  that  appellant 
has  sustained  much  greater  damage  by  re- 
spondents' breach  than  would  offset  any  bal- 
ance wnatever  due,  or  that  yet  may  be  due, 
to  respondents  from  appellant;  that  the 
elaim  of  respondents  on  account  of  the  bal- 
ance that  will  be  due  when  they  shall  have 
completed  all  the  work  under  the  contract  is 
$1,000,  and  the  damage  sustained  by  appel- 
lant on  account  of  respondents'  breaches  is 
about  $2,000;  that  appellant  is  not  indebted 
to  respondents  In  any  sum  whatever ;  that  It 
has  paid  them  more  than  they  are  entitled 
to,  and  when  the  set-off  and  counterclaim, 
based  on  respondents'  breaches,  is  considered, 
they  win  be  found  to  be  Indebted  to  It  more 
than  $800  on  account  of  money  heretofore 
paid  them;  that  respondents  threaten  to 
harass  and  annoy  appellant  and  the  purchas- 
ers of  the  houses  and  tenants  of  appellant  by 
filing  mechanics'  liens  on  account  of  painting 
and  glazing  and  for  extra  work  alleged  to 
have  been  done,  respondents  claiming  tliat 
all  but  two  houses  have  been  completed,  and 
that  '(hey  (respondents)  have  completed  all 
the  work  required  of  them  under  the  con- 
tract; that  respondents  insist  on  the  pay- 
ment of  their  demands  before  they  will  finish 
the  contract,  and  threaten  to  serve  notice  on 
appellant's  tenants  and  the  purchasers  of  said 
bouses  of  the  Intention  to  file  mechanics'  liens 
thereon,  and  to  create  the  Impression  that 
the  titles  to  the  bouses  are  defective  and  un- 
certain, and  to  frighten  away  other  prospec- 
tive purchasers,  and  to  Involve  appellant  in 
a  multiplicity  of  suits  and  costs  to  defend 
such  actions.  It  Is  further  averred  that  the 
contract  between  appellant  and  respondents 
to  paint  the  houses  Is  single,  complete,  and  In- 


divisible, and  by  its  terms  respondents  must 
complete  the  work  before  filing  any  liens  or 
bringing  any  suits  against  appellant;  that 
respondents  have  already  filed  one  lien  suit 
against  the  property,  and  threaten  to  file 
others;  that  in  doing  so  they  are  moved  by 
a  desire  and  purpose  to  harass  and  annoy  ap- 
pellant by  vexatious  litigation,  and  to  cast  a 
cloud  on  the  title  of  appellant's  real  estate, 
and  compel  It  to  submit  to  their  unjust  de- 
mands, and  to  waive  their  numerous  breaches 
of  the  contract,  and  that,  unless  restrained, 
respondents  will  file  numerous  suits  and  liens 
and  cast  numerous  clouds  on  the  title  of  ap- 
pellant's pTopeitj,  and  involve  appellant  In 
a  multiplicity  of  suits,  and  cause  It  to 
spend  large  sums  to  defend  the  same,  and 
will  split  up  their  cause  of  action  imder  the 
contract,  and  compel  appellant  at  great  cost 
to  defend  said  suits ;  that.  If  respondents  are 
permitted  to  take  such  course,  appellant  will 
be  prevented  from  presenting  its  counter- 
claim and  set-off  arising  out  of  respondents' 
breaches  of  the  contract,  and  to  recover  the 
excess  of  money  it  had  already  paid  out  on 
account  of  said  excess  on  said  work,  and  will 
be  harassed  and  annoyed  by  vexatious  litiga- 
tion; that,  though  It  was  under  no  obliga- 
tion to  do  so,  appellant  has  offered  to  file  a 
Bufilcient  bond,  guaranteeing  the  payment  by 
it  of  any  sum  of  money  that  might  be  found 
to  be  due  respondents  for  work  done  by  them 
under  the  contract,  but  respondents  have  re- 
fused to  accept  such  guaranty,  and  insist  that 
they  will  file  separate  suits  to  enforce  said 
liens.  It  Is  further  averred  that  respondents 
are  Insolvent,  and  have  no  property  out  of 
which  a  judgment  against  them  can  be  satis- 
fied. The  prayer  of  the  petition  Is  that  re- 
spondents, and  each  of  them  and  their  agents, 
assignees,  or  attorneys,  be  enjoined  from 
giving  notice  of  their  intention  to  file  Hens 
on  any  of  said  housesj  and,  further,  that 
they  be  enjoined  and  restrained  from  filing 
any  Hens  as  original  contractors  or  as  subcon- 
tractors, or  otherwise,  on  any  of  said  lots  or 
houses,  and  be  required  to  account  to  appel- 
lant for  the  moneys  paid  to  them  by  It,  and 
that,  after  allowing  respondents  the  value  of 
the  work  done  and  to  be  done  by-  them.  In  the 
sum  of  $3,000,  appellant  have  Judgment 
against  them  in  the  sum  of  $1,000,  and  for 
other  proper  relief. 

Jno.  A.  Blevins,  for  appellant  P.  A.  Orls- 
wold  and  O.  H.  Krum,  for  respondent. 

OOODE,  J.  (after  stating  the  facts  as 
above).  There  are  two  meritorious  grounds 
on  which  a  court  of  equity  will  entertain  this 
suit  One  is  that  otherwise  the  appellant 
might  be  cot  off  from  relief  on  its  counter- 
claim. Though  all  the  work  of  painting  and 
glazing  was  to  be  done  under  a  single  con- 
tract, the  respondents  may  file  separate  liens 
on  each  boose.  Indeed  it  may  be  that  they 
would  have  to  do  so,  because  it  is  not  stated 
In  the  petition  that  the  lots  are  contiguous. 
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wblcb  Is  the  ooly  Instance  when  it  la  allow- 
able to  file  one  Uen  on  several  lots.  Rev.  St 
1899,  i  4227  [Ann.  St  1906,  p.  2317].  The 
decisions  In  mechanics'  Hens  cases  permit 
separate  actions  to  be  brought  to  enforce 
each  Uen  for  the  value  of  the  material  and 
labor  furnished  on  the  respective  houses,  and 
do  not  apply  the  rule  against  splitting  de- 
mands. Kick  V.  Doerste,  46  Mo.  App.  134; 
Christopher  &  Simpson,  etc.,  Co.  v.  Kelly, 
91  Mo.  ,App.  93.  Bespondents  might  Institute 
separate  actions  before  a  Justice  of  the 
peace,  and,  as  the  amount  of  appellant's 
counterclaim  exceeds  the  Jurisdiction  of  a 
Justice,  it  could  not  prevent  Judgments  from 
going  against  it,  or  establish  its  counter- 
claim. Moreover  the  counterclaim  might 
take  on  an  equitable  nature  to  recover  mon- 
ey paid  under  a  mistake  of  fact,  and  of  this 
a  Justice  of  the  peace  would  not  have  Juris- 
diction. Hicks  V.  Martin,  26  Mo.  App.  869. 
In  view  of  these  facts  in  connection  with  the 
averment  that  respondents  are  wholly  in- 
solvent, it  is  apparent  that  appellant  might 
be  made  to  pay  what  they  claim,  without 
having  any  effective  recourse  against  them 
for  the  damage  sustained  by  their  alleged 
breaches  of  the  contract  One  of  the  fa- 
vorite grounds  of  equity  cognizance  to  re- 
strain proceedings  at  law  exists  when,  in  the 
courts  of  law,  the  defendant  cannot  avail 
himself  of  a  valid  equitable  defense.  Bisp- 
ham,  Eq.  (Bth  Ed.)  U  407,  409,  418.  And 
sometimes  a  defense  by  way  of  set-off  or 
counterclaim  cannot  be  asserted  at  law,  and 
then  equity  will  take  Jurisdiction.  Id.,  8 
327,  and  cases  cited  in  notes  2  and  3.  This 
Is  especially  true  where  the  party  against 
whom  a  set-off  is  claimed  is  Insolvent.  Wa- 
bash R.  B.  V.  Bowrlng,  103  Mo.  App.  168, 
160,  77  S.  W.  106;  Scott  v.  Armstrong,  146 
U.  S.  499,  13  Sup.  Ct  148,  36  U  Ed.  1059. 
The  second  ground  on  which  equity  should 
take  cognizance  Is  to  prevent  a  multiplicity 
of  suits.  In  our  opinion,  the'  present  case 
clearly  falls  under  that  head  of  equity  Juris- 
diction. It  Is  an  instance  of  one  party  be- 
ing threatened  with  successive  actions  at  law 
by  another  party,  when  the  actions  arise  out 
of  a  common  transaction,  and  involve  the 
same  questions  of  fact  and  the  same  legal 
propositions.  Where  these  conditions  exist 
a  court  of  equity  may  interfere  to  restrain 
the  prosecution  of  actions  at  law,  if  Justice 
will  thereby  be  subserved;  that  is  to  say,  if 
the  litigation  will  be  circumscribed  and  an- 
noyance and  expense  diminished,  and  still 
the  rights  of  the  parties  preserved.  1  Pom- 
eroy,  Eq.  Jur.  (2d  Ed.)  g  264.  The  rule  is 
not  applied  when  the  several  legal  actions 
might  be  consolidated;  but  In  the  present 
Instance  the  right  of  appellant  to  have  them 
consolidated  is  precarious.  They  might  l>e 
instituted  at  different  times,  and  before  dif- 
ferent Justices  of  the  peace,  and  then,  of 
course,  they  could  not  be  consolidated.  Rev. 
St  1899,  S  3953  [Ann.  St  1906,  p.  2174].  And 
if  different  actions  were  instituted  in  the 


circuit  court.  It  seems  doabtful  whetiier  or 
not  they  would  fall  within  the  class  of  liqui- 
dated demands  which  alone  may  be  consoli- 
dated in  the  discretion  of  the  court.  Rev. 
St  1899,  {  749  [Ann.  St  1906,  p.  735].  It  is 
dear  that  whatever  legal  remedy  the  ap- 
pellant may  have.  It  is  neither  plain  nor 
adequate,  and,  when  this  Is  true,  and  the 
cause  falls  under  one  of  the  beads  of  equity 
Jurisdiction,  a  court  of  chancery  will  grant 
relief.  McDanlel  v.  Lee,  37  Mo.  204;  Riddle 
V.  Ramsey,  52  Mo.  153.  The  prevention  of 
a  multiplicity  of  suits  is  one  of  the  heads  of 
equity  Jurisdiction,  and,  when  the  drcnm- 
stances  are  appropriate,  chancery  will  enter- 
tain a  cause  simply  to  prevent  the  annoy- 
ance and  expense  of  repeated  legal  actions, 
Sylvester  Coal  Ca  t.  St  Louis,  130  Mo.  323. 
32  S.  W.  6^,  61  Am.  St  B^pL  666 ;  1  Pom- 
eroy,  |  249.  It  must  of  course,  appear  tbat 
the  petitioner  for  equitable  relief  has  a 
meritorious  cause.  1  Pomeroy,  {  250.  This 
appears  in  the  present  case,  and  also  that 
the  cause  of  appellant  la  not  only  meritori- 
ous, but  one  which  it  might  find  dlflSeuIty 
In  asserting  at  law.  At  the  same  time  it  Is 
not  conceivable  how  any  Issues  could  arise 
regarding  the  demands  of  respondents  which 
could  not  be  settled  and  determined  by  a 
court  of  equity  In  one  suit  The  Jurisdiction 
of  equity  to  enjoin  legal  actions,  or  grant 
other  appropriate  relief,  in  order  to  prevent 
unnecessary  litigation,  lias  been  exercised  In 
Instances  where  the  circumstances  were  not, 
so  far  as  the  point  in  hand  Is  concerned, 
materially  different  from  the  case  at  bar. 
That  is  to  say.  Jurisdiction  was  assumed  by 
the  equity  tribunal  in  order  to  prevent  the 
party  complained  against  from  instituting 
against  the  complaining  party  successive  le- 
gal actions  Involving  the  same  questions  of 
law  and  fact  which  might  as  well  be  deter- 
mined in  one  as  in  many  cases.  The  ques- 
tion is  soundly  elucidated  in  Oaiveston,  etx;., 
R.  R.  T.  Dowe,  70  Tex.  5,  7  S.  W.  368,  where- 
in It  api>ears  that  certain  contractors  who 
had  worthed  for  the  railroad  company  had 
Issued  to  their  laborers  a  large  number  of 
written  obligations  known  as  "contractors' 
chedcs,"  which  had  been  indorsed  by  the 
payees  In  blank,  and  all  of  them  assigned  to 
defendant  Dowe,  who  was  proposing  to  In- 
stitute 80  or  more  actions  against  the  rail- 
road company.  The  bringing  of  such  ac- 
tions was  restrained.  In  Third  Ave.  R.  R. 
V.  Mayor,  64  N.  Y.  159,  it  appeared  that 
the  defendants,  the  mayor  of  Mew  York  and 
others,  had  instituted  77  actions  against  the 
railroad  company  to  recover  penalties  pre- 
scribed by  a  city  ordinance  for  running  cars 
without  a  license.  The  company  brought  an 
action  In  equity  to  restrain  the  prosecution 
of  more  than  one  of  said  actions  until  that 
one  was  beard  and  decided,  and  this  relief 
was  given.  A  more  striking  case  is  Norfolk 
Hosiery  Co.  v.  Arnold,  143  N.  Y.  266,  38  N. 
E.  271.  Those  parties  had  entered  Into  a 
contract  by  which  the  plaintiff  had  agreed  to 
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pay  gpecifled  royalties  for  tbe  use  of  an  In- 
Tention.  It  paid  the  royalties  for  several 
years,  and  then  refused  to  pay,  alleKing  that 
tbe  contract  bad  t)een  Induced  by  fraud. 
Successive  actions  for  several  montbly  in- 
Btallmeots  were  Instituted  by  tbe  defendant, 
and  otber  actions  were  threatened  to  be 
brought  as  the  installments  fell  due.  Those 
f^cts  were  held  to  present  a  strong  case  for 
the  Interposition  of  equity  to  prevent  un- 
necessary and  multiplied  actions.  Quite  sim- 
ilar is  the  case  of  Tarboz  v.  Hartenstein,  63 
Tenn.  78,  in  which  a  party  employed  at  |25 
a  week  was  restrained  from  suing  separate- 
ly for  each  week's  wages.  In  Cuthbert  v. 
Chanvet,  60  Hun,  577,  14  N.  T.  Bnpp.  386.  it 
appeared  that  one  of  the  defendants  had 
commenced  10  actions  of  ejectment  against 
the  plalntiH  to  recover  an  Interest  in  certain 
lands,  and  that  the  other  defendants  had 
threatened  to  Institute  similar  suits.  The 
land  consisted  of  10  parcels,  and  an  injunc- 
tion was  granted  against  the  prosecution  of 
actions  for  more  than  1  parcel  until  one  ac- 
tion was  determined.  In  Featberstone  t. 
Carr,  182  N.  0.  800,  44  S.  B.  592,  the  equi- 
table remedy  was  allowed  to  prevent  a  land- 
lord from  instituting  successive  actions  for 
montbly  installments  of  rent,  it  appearing 
that  tbe  whole  matter  could  be  settled  in  one 
case.  According  to  the  rule  In  many  Juris- 
dictions, an  injunction  would  not  be  granted 
to  restrain  the  prosecution  of  successive  le- 
gal actions  on  tbe  ground  of  avoiding  a  mul- 
tiplicity of  suits,  unless  tbe  party  complain- 
ing in  equity  bad  first  had  the  merits  of 
bis  cause  determined  in  at  least  one  instance 
by  a  court  of  law.  But  this  rule  does  not 
prevail  in  all  Jurisdictions,  and,  according 
to  the  decision  in  Sylvester  Coal  Co.  t.  St. 
lionla,  130  Ho.  823,  32  S.  W.  649,  51  Am.  St 
R^.  566,  Is  not  enforced  in  this  state.  That 
case  was  a  suit  in  equity  by  several  coal  com- 
panies to  enjoin  the  dty  of  St  Louis  from  en- 
forcing tbe  provisions  of  a  certain  ordinance 
providing  for  tbe  weighing  of  coal  and  other 
merchandise  on  public  scales,  and  the  fur- 
nishing by  the  dty  comptroller,  at  a  given 
price,  of  blanks  or  certificates  for  tbe  use  of 
all  weighers  on  private  scales.  The  ground 
of  the  suit  in  equity  was  that  tbe  ordinance 
Involved  was  invalid  and  void,  and  that  the 
defendants  in  the  cause  were  threatening  to 
enforce  it  by  successive  actions  to  recover 
penalties  for  each  violation.  It  was  held  to 
be  no  reason  for  denying  equitable  relief  that 
in  each  prosecution  tbe  coal  companies  might 
plead  successfully  the  invalidity  of  the  ordi- 
nance; that  this  did  not  give  them  an  ade- 
quate remedy,  as  they  were  entitled  to  be 
protected  from  the  annoyance  of  a  multi- 
plicity of  suits  brought  on  a  void  ordinance. 
It  was  also  ruled  there  was  no  good 
reason,  under  tbe  present  system  of  proce- 
dure in  code  states,  where  equity  and  law 
are  administered  by  the  same  tribunal,  why 
relief  against  a  multiplicity  of  suits  should 
not  be  granted  in  tbe  first  instance  by  in- 


junction, without  waiting  to  have  the  legat 
questions  Involved  determined  at  law. 

Appellant  asks  to  have  the  respondents  re- 
strained, not  only  from  instituting  separate 
suits,  but  from  filing  separate  liens.  We 
know  nothing  of  equity  enjoining  a  multiplic- 
ity of  liens.  The  statutes  give  respondents 
the  right  to  file  different  liens  for  their  de- 
mands, and  with  this  positive  statutory  pro- 
vision a  court  of  equity  will  not  Interfere. 
It  la  true  appellant  claims  respondents 
are  not  entitled  to  a  Hen  because  tliey  have 
been  overpaid,  but  that  might  be  said  in 
every  case  wherein  a  builder  or  contractor 
sues.  Nor  Is  it  necessary  to  restrain  the 
liens  in  order  to  give  appellant  the  full 
measure  of  relief  It  needs.  It  will  be  pro- 
tected from  unnecessary  and  harassing  liti- 
gation by  determining  the  Issues  In  one  suit 
wherein  It  will  have  an  opportunity  to  es- 
tablish its  counterclaim  If  It  Is  meritorious. 
An  equity  tribunal  Is  perfectly  competent  to 
settle  all  tbe  issues  In  one  suit  no  matter 
bow  many  parties  there  may  be  on  either 
side.  It  can  determine  the  rights  of  the  ap- 
pellant and  its  purchasers  Eind  tenants,  and 
of  tbe  respondents,  and  every  one  else  Inter- 
ested in  tbe  proiierty. 

Tbe  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  directions  to  the  court  to 
overrule  the  demurrer  to  tbe  petition  and 
permit  the  respondents  to  answer  if  tbey 
are  so  advised.    All  concur. 


CORNWALL  T.    STAR  BOlTLING   CO. 

(St  Loais   Court  of   Appeals.    Missouri.    Dec. 

17,  1907.    Rehearing  Denied  Jan.  7,  1908.) 

1.  Pbocess  —   Sebvice  —  Retobm   —   CON- 

OLnSIVKNESS. 

An  officer's  return  of  a  summons  showing 
due  lerrice  is  conclusive  on  the  parties  to  the 
suit  and.  If  it  is  false 'in  fact,  tbe  remedy  of 
tbe  party  injnred  Is  by  suit  on  the  officer's 
bond;  hence,  where  a  sherilf's  return  of  service 
of  summons  on  a  corporation  stated  that  the 
president  or  other  chief  officer  of  the  defendant 
could  not  be  found  in  the  state  and  that  it  was 
served  1^  leaving  a  copy,  etc.,  with  one  in  charge 
of  defendant's  usual  business  office,  affidavits 
that  the  president  and  vice  president  maintained 
offices  in  the  city  and  were  almost  constantly  in 
the  city  for  six  months  prior  to  the  date  of  serv- 
ice, and  that  tbe  service  was  not  made  as  stated, 
etc,  were  not  admissible  as  evidence  in  support 
of  a  motion  to  quash  the  return. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Process,  gg  189-193.] 

2.  COBPOBATIONS  —  SEBVICK  OF  PBOCESS  ON 

GoBPOBATioN— Method— Absbrob    of    Cer- 
tain OFFICBB  or  DAT  OF  SERVICE. 

Rev.  St  1899.  §  995  [Ann.  St  1906,  p.  876], 
provides  that  service  of  summons  on  a  corpora- 
tion shall  be  made  on  tbe  president  or  other 
chief  officer,  or  in  his  absence,  by  leaving  a  copy 
at  any  business  office  of  the  company  with  the 
person  In  charge  thereof.  Section  996  [Ann.  St. 
1906,  p.  878]  requires  the  sheriff's  return  to 
show  toe  manner  of  execution,  and.  if  not  on  the 
chief  officer,  he  sliall  express  the  absence  of 
such  officer,  or  that  he  cannot  be  found.  A  re- 
turn of  service  on  a  corporation  stated  that  the 
president  or  other  chief  officer  of  the  defendant 
could  not  be  found  in  the  dty  at  the  time  of 
service,  and  that  service  was  made  by  deliverinic 
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a  copy,  etc.,  to  a  eerfoiin  person  named,  he  be- 
ing In  defendant's  usual  business  office  and  in 
charge  thereof.  Betd,  that  the  return  was  suf- 
ficient; since.  If  the  president  or  other  chief 
officer  could  not  be  found  in  the  sheriff's  baili- 
wick on  that  day,  postponement  of  service  would 
not  be  required,  but  be  could  serve  it  in  another 
statutory  method. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  12,  Corporations,  SS  1978-2000.1 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Action  by  John  Cornwall  against  the  Star 
Bottling  Company,  a  corporation.  From  a 
Judgment  by  default  for  plaintiff,  and  an 
order  overruling  a  motion  to  set  aside  the 
Judgment,  defendant  appeals.    AflSrmed. 

F.  A.  &  Lk  A.  Wind,  for  appellant  Geo. 
W.  Bailey,  for  respondent 

BLAND,  P.  J.  Defendant  is  a  cor];>oratlon. 
The  action  was  to  recover  a  balance  of  |150 
on  account  Defendant  moved  the  court  to 
quash  the  sherifTs  return  of  the  summons,  for 
the  reason  "that  no  summons  was  ever  served 
upon  the  defendant;  that  no  copy  of  sum- 
mons and  petition  was  ever  left  with  Wm. 
Freudenau,  secretary  of  the  defendant  com- 
pany ;  that  Alex  D.  Grant  president  and  J. 
Wm.  Taylor,  vice  president,  of  the  defendant 
company,  resided  and  maintained  offices  In 
the  city  of  St  Louis,  Mo.,  and  were  present 
in  the  city  of  St  Louis,  Mo.,  and  could  readi- 
ly have  been  found  by  the  sheriff  for  service 
of  summons  in  this  cause."  Affidavits  were 
filed  In  support  of  the  motion.  The  motion  to 
<iua8h  was  overruled,  and,  defendant  declin- 
ing to  plead  further,  or  to  appear  to  d^end 
the  action,  Judgment  was  rendered  against 
It  by  default  A  motion  to  set  aside  the  Judg- 
ment by  default  was  filed  and  overruled, 
whereupon  defendant  appealed. 

The  sherifTs  return  is  as  follows :  "Served 
this  writ  in  the  city  of  St  Louis,  Missouri, 
on  the  within  named  defendant  the  Star  Bot- 
tling Company  (a  corporation),  this  seven- 
teenth day  of  December,  1906,  by  delivering 
a  copy  of  the  writ  and  petition  as  furnished 
by  the  clerk  to  William  Freudenau,  secretary 
of  the  said  defendant  corporation,  he  being  in 
said  defendant's  usual  business  office  and  in 
charge  thereof.  The  president  or  other  chief 
officer  of  said  defendant  could  not  be  found 
in  the  city  of  St  Louis  at  the  time  of  the 
service."  Defendant's  contention  Is  that  the 
Judgment  was  Irregular,  In  that  the  sherifTs 
return  "does  not  show  that  the  president  or 
other  chief  officer  could  not  be  found  In  the 
city  of  St  Louis  as  required  by  statute.  It 
avers  they  could  not  be  found  'at  time  of 
service.'  Non  constat  they  might  have  been" 
found  some  other  hour  of  the  same  day,  or  at 
some  other  day  in  time  for  service."  Section 
^5,  Rev.  St  1899  [Ann.  St  1906,  p.  876],  pro- 
vides that  service  of  summons  on  a  corpora- 
tion shall  be  made  on  the  president  or  other 
chief  officer  of  the  company,  or,  In  his  absence, 
by  leaving  a  copy  of  the  petition  and  sum- 
mons at  any  business  office  of  the  company 


with  the  person  having  charge  thereof.  Sec- 
tion 996  [Ann.  St  1900,  p.  878]  requires  the 
sheriff  to  express  In  his  return  on  whom,  bow 
and  when  the  summons  bad  been  executed, 
"and.  If  not  on  the  chief  officer,  he  shall  ex- 
press the  absence  of  such  officer,  or  that  be 
cannot  be  found."  The  affidavits  filed  in  sup- 
port of  the  motion  to  quash  the  return  are  to 
the  effect  that  both  the  president  and  vice 
president  of  defendant  maintained  offices  In 
the  city  of  St  Louis,  and  were  almost  con- 
tinuously in  the  city  for  six  months  prior  to 
the  date  the  affidavits  were  made,  February 
21,  1907. 

William  Freudenau,  secretary  of  the  com- 
pany, filed  an  affidavit  denying  In  toto  the 
truth  of  the  return,  and  stating  that  the  first 
intimation  he  had  that  salt  had  been  brought 
was  after  judgment  had  been  rendered.  It  is 
no  longer  a  debatable  question  in  this  state 
that  when  the  officer's  return  to  a  summons 
shows  service  In  the  manner  prescribed  by 
statute.  It  is  conclusive  as  to  the  parties  to 
the  suit,  and,  if  the  return  Is  false  In  fact, 
the  remedy  of  the  party  Injured  is  by  suit 
on  the  officer's  bond.  Smoot  ▼.  Judd,  184  Mo. 
608,  83  S.  W.  481 ;  Taussig  T.  Railroad,  ISO 
Mo.  269,  85  S.  W.  878 ;  State  ex  rel.  v.  Cowell 
(Mo.  App.)  102  S.  W.  678;  Realty  Co.  v. 
Packing  Co.,  112  Mo.  App.  271,  86  S.  W.  880 ; 
Rosenthal  t.  WIndensohler,  115  Mo.  App., 
loc.  cit  243,  244,  91  S.  W.  432,  and  cases 
cited.  Therefore  the  affidavits  filed  In  sup- 
port of  the  motion  to  quash  were  inadmissible 
as  evidence,  and  Were  properly  disregarded 
by  the  trial  court  But  It  Is  contended  that 
the  return  does  not  show  the  president,  or 
other  chief  officer  of  the  company,  was  absent 
from  the  city  of  St  Louis,  or  could  not  be 
found  In  said  city.  The  statement  in  the  re- 
turn that  the  president  or  other  chief  officer 
could  not  be  found  in  the  city  of  St  Louis  on 
the  day  the  service  was  made  Is  conclusive  of 
that  fact  and  the  fact  that  the  president  or 
other  chief  officer  might  have  been  found  on 
some  other  day  does  not  vitiate  the  return. 
The  officer  would  naturally  go  to  the  office  of 
the  corporation  to  make  service,  and,  if  on 
arriving  there  be  ascertained  the  president 
or  other  chief  officer  could  not  be  found  in  his 
bailiwick  on  that  day,  he  would  not  be  re- 
quired to  postpone  service  of  the  writ  to  some 
other  day.  If  he  could  then  and  there  serve  it 
in  one  of  the  methods  authorised  by  the  stat- 
ute. 

The  Judgment  Is  affirmed.    All  concur. 


DEAN  ft  RATCLIFFB  ▼.  BROCKMAN. 

(St  Louis  Court  of  Appeals.    Missouri.    Dae. 
17, 1907.) 

Appbait-Abstbaot  of  Recobd— Sufficibnct. 
Where  there  Is  no  printed  abstract  in  the 
record  on  appeal  In  short  form,  as  required  by 
Rev.  St  ]8!)9,  S  813  [Ann.  St  1906,  p.  783], 
and  appellant  only  files  a  "statement  points, 
and  authorities"  containing  a  short  recital  of 
some  facts  only,  the  appeal  will  be  dismissed. 

TEd.  Note.— For  cases  In  point,  see  Cent  Dig, 
vol.  3,  Aweal  and  Error,  Sf  26liS,  2C20.] 
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Appeal  from  St  Louis  Qrcnlt  Goort;  Wm. 
yL  Kinsey,  Jodge. 

Action  by  Dean  &  Ratcliffe  against  F.  P. 
Brockman.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Dismissed. 

Wm.  A.  KInnerk,  for  appellant  Abbott  & 
Edwards,  for  respondents. 

NORTON!,  J.  The  appeal  in  this  case  Is 
in  tbe  short  form  contemplated  in  section 
813,  ReT.  St  1899  [Ann.  St  1906,  p.  783]. 
It  Is  provided  In  that  section  that,  when  the 
appellant  avails  himself  of  Its  provisions  and 
tiles  only  a  copy  of  tSie  judgment  and  or- 
der granting  the  appeal  in  this  court,  as  was 
done  In  this  case,  he  shall  also  file  "printed 
abstracts  of  the  entire  record  in  the  office 
of  the  clerk  of  such  appellate  court"  Upon 
examination,  we  find  there  has  been  no 
such  printed  abstract  of  the  entire  record  as 
required 'by  the  statute  filed  in  this  case. 
The  appellant  has  filed  a  pamphlet  entitled 
"Statement,  Points,  and  Authorities  for  Ap- 
pellant," in  which  there  is  a  short  recitation 
of  some  facts  only.  There  is  not  a  word  In 
ttiis  pamphlet  showing  It  to  be  an  abstract 
of  the  entire  record  In  the  case.  In  fact, 
neither  the  petition,  answer,  reply,  verdict 
nor  any  other  matter  of  record  prior  to  the 
Judgment,  is  mentioned  therein.  In  this  state 
of  affairs  it  la  certainly  impossible  for  the 
court  to  know  the  nature  of  the  cause  or  the 
Issues  In  the  court  below.  Inasmuch  as  re- 
spondents move  a  dismissal  of  the  appeal  for 
the  reasons  above  stated,  it  will  be  ordered, 
as  was  done  in  the  cases  of  Goeese  &  Rem- 
mers  BIdg.  &  Const.  Go.  v.  KInnerk  (Mo. 
App.)  97  S.  W.  218,  and  Lawsou  v.  Mills, 
150  Mo.  428,  51  S.  W.  67& 

Tbe  appeal  is  dismissed. 

BLAND,  P.  J.,  and  GOODB^  J,,  concnr. 


COLLIER  V.  LANGAN  ft  TAYLOR  STOR- 
AGE &  MOVING  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 
17,  law.) 

JtTsncES  OF  THi  Peace— Appeal— NoncB— 

SUFPICIENCT. 

A  notice  of  appeal  from  a  jjndgment  of  the 
justice  of  tbe  peace  is  good,  if  it  is  full  enough 
to  identify  the  Jndinnent  appealed  from  and  in- 
forms the  nonappealing  jmrty  that  an  appeal 
has  been  taken ;  and  bence  a  notice  of  appeal 
which  correctly  states  the  title  of  the  cause,  the 
amount  of  the  judgment,  the  justice  of  the  peace 
who  rendered  ft,  the  number  of  tbe  case  in  the 
circuit  court,  and  the  room  in  which  it  is  pend- 
ing, is  sufficient,  even  thongh  it  misstates  by 
two  weeks  the  date  of  the  rendition  of  the  judg- 
ment. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  |§  586,  587.1 

Aroeal  from  St  Louis  Circuit  Court;  Dan- 
iel O.  Taylor,  Judge. 

Action  by  Needham  C.  Collier  against  the 
Langan  &  Taylor  Storage  &  Moving  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

106S.W.-38 


Browning  &  Mason,  for  appellant  Kln- 
ealy  &  Kinealy,  fOr  respondent 

GOODB,  J.  Tbe  only  point  for  decision  in 
this  appeal  lis  whether  or  not  a  notice  of  an 
appeal  by  the  defendant  company  (respondent 
here)  from  a  judgment  In  favor  of  plaintiff, 
rendered  by  a  justice  of  the  peace,  was  suffi- 
cient Tbe  defendant  is  engaged  in  the  busi- 
ness of  moving  and  storing  furniture  in  the 
city  of  St.  Loula,  and  was  employed  by  plain- 
tiff March  31,  1906,  to  remove  certain  person- 
al property,  ctiiefly  clothing  and  household 
fninlture,  from  plaintiff's  residence,  4124  Del- 
mar  boulevard,  in  the  city  of  St  Louis,  to 
4236  Cleveland  avenue.  The  property  was 
damaged  by  a  fire  while  in  transit,  and  this 
action  was  Instituted  before  a  justice  of  the 
peace  to  recover  the  damages.  In  defense  It 
was  pleaded  that  plaintiff  carelessly  and  neg- 
ligently permitted  a  stove  with  live  coals  of 
fire  in  it  to  be  loaded  Into  the  van  along  with 
his  other  furniture ;  that  defendant's  servants 
were  not  aware  the  stove  contained  fire,  and 
the  motion  of  tbe  van  jostled  tbe  coals  out 
and  ignited  the  property.  Tbe  trial  before 
the  justice  resulted  In  a  verdict  and  judgment- 
for  plaintiff,  and  defendant  appealed  to  tbe 
circuit  court  The  judgment  was  rendered  by 
the  justice  on  August  6,  1906.  The  notice  of 
the  appeal  was  as  follows:  "Needham  C.  Col- 
lier, Plaintiff,  V.  Langan  &  Taylor  Storage  & 
Moving  Company,  a  Corporation,  Defendant 
Before  A.  O'Hallaron,  Justice  of  the  Peace 
within  and  for  the  Fifth  District,  City  of  St 
Louis,  Mo.  To  the  Plaintiff  In  the  Above-En- 
titled Cause,  or  His  Attorney  before  the  Jus- 
tice: You  win  please  take  notice  that  on  or 
about  the  16th  day  of  August,  1906,  the  de- 
fendant appealed  ftom  the  judgment  rendered 
by  the  above-named  jnstice  of  the  peace  in  tbe 
above  cause  in  favor  of  the  plaintiff  on  the 
26th  day  of  Joly,  1906,  for  the  sum  of  $350 
and  costs,  and  that  said  cause  on  appeal  is 
now  pending  in  tbe  circuit  court  of  the  city  of 
St  Louis,  in  room  2  thereof,  and  is  known 
as  cause  No.  43,202a  of  said  court  Langan 
&  Taylor  Storage  &  Moving  Company." 

It  will  be  observed  tbat  tbe  foregoing  no- 
tice describes  tbe  Judgment  as  having  t>een 
rendered  on  July  26,  1906,  instead  of  August 
6th,  tbe  true  date,  and  for  this  reason  It  is 
contended  that  the  notice  was  fatally  defec- 
tive. No  doubt  this  point  would  be  well  ttJi- 
en.  If  the  notice  was  not  otherwise  sufficient 
to  apprise  the  plaintiff  beyond  possibility  of 
doubt  in  what  cause  the  appeal  had  been  tak- 
en, and  to  what  court  But  the  title  of  the 
cause  is  correctly  stated;  also  the  justice  of 
the  peace  before  wliom  it  bad  pended,  and 
who  had  given  the  Judgment,  the  amount  of 
the  judgment,  and  tbat  the  cause  was  then 
pending  in  room  2  in  the  circuit  court  of  the 
city  of  St.  Louis,  and  was  known  as  case 
No.  43,202a  of  said  court.  Tbe  only  error  in 
the  notice  was  the  misstatement  of  the  date 
of  the  judgment.  But  this  error  could  not 
have  misled  the  plaintiff,  in  view  of  the  other 
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elements  of  description  of  tbe  :»ase,  which 
pointed  nnmlstaiiably  to  the  case  in  which 
the  appeal  was  taken,  and  the  judgment  it 
was  taken  from.  While  muc^  strictness  has 
been  insisted  on  In  notices  of  appeal,  this 
poller  ought  not  to  be  extended  so  as  to  pro- 
dace  absurdity.  It  would  be  little  less  than 
absurd  to  hold  that  plaintiff  was  not  given 
sufficient  information  to  apprise  him  com- 
pletely of  the  appeal.  This  matter  has  been 
dlficussed  in  several  cases  recently  by  this 
court,  and  the  doctrine  stated  that  the  notice 
is  good,  If  It  is  full  enough  to  identify  the 
Judgment  appealed  from,  and  Informs  the 
nonappealing  party  that  an  appeal  has  been 
taken.  Munroe  v.  Herrington,  09  Mo.  App. 
288,  73  S.  W.  221 ;  Igo  v.  Bradford,  110  Mo. 
App.  670,  85  S.  W.  618;  Teasdale  v.  Fruit 
Product  Co.,  120  Mo.  App.  584,  07  8.  W.  655. 
It  is  true  the  erroneous  date  of  the  Judgment 
might  have  misled  tbe  plaintiff  if  it  stood 
alone ;  but  as  the  amount  of  the  judgment  is 
given,  tbe  Justice  who  rendered  it  named, 
and  tbe  number  of  the  case  in  the  circuit 
court  referred  to,  It  would  be  a  sacrifice  of 
reason  and  justice  to  say  the  clerical  mls- 
.prislon  In  the  date  should  so  far  transcend  In 
Importance  all  the  other  elements  of  the  no- 
tice as  to  be  fatal  to  the  appeal.  Palpable 
clerical  errors  are  not  allowed  that  force  in 
any  class  of  judicial  records  or  documents. 
Tbe  judgment  is  affirmed.    All  concur. 


BRADBURY    MARBLE    CO.    T.    LACLEDE 
GAS  LIGHT  CO. 

(St.  Louis  Court  of  Appeals.  Missouri.  Dee: 
17,  1907.    Rehearing  Dented  Jan.  7,  1908.) 

1.  Nuisance— Pkiv ATE  Nuisance  —  Damages 
— Indibect  Consequences — Deposits  fboic 
Gas  Plant. 

The  fact  that  discharges  trom  defendant's 
gas  plant,  deposited  on  plaintiff's  marble,  were 
barmless,  in  the  absence  of  moisture,  would  not 
render  the  damages  so  Indirect  as  to  prevent  re- 
covery. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  tf  123,  124.] 

2.  Damages — Questions  fob  Juby. 

Whether  damages  to  plaintiff's  marble  re- 
sulted   from    discharges    from    defendant's   gas 
Jtlant  alone  held,  under  the  evidence,   for  the 
ury. 

3.  Nuisance— Pleading. 

Where  a  petition  charges  that  defendant  in 
manufacturing  gas  wrongfully  caused  large  quan- 
tities of  discoloring  ashes,  etc.,  mixed  with  caiv 
bon,  iron,  etc.,  to  issue,  which  were  deposited 
upon  plaintiff's  stock  of  marble,  and  that  by 
reason  thereof  plaintiff  was  required  to  make  ex- 

Kenditures  for  sand  rubbing,  tbe  action  is  not 
ased  on  negligence,  but  is  for  maintaining  a 
private  nuisance. 

4.  Same— Natube  and  Elements. 

As  a  general  rule  an  act  in  itself  lawful 
is  a  nuisance,  if  it  is  done  in  a  particular  place, 
and  so  necessarily  tends  to  injure  and  damage 
another's  property ;  but  one  may  reasonably  en- 
joy his  property  by  putting  It  to  any  use  he 
chooses,  whatever  damage  results  to  another, 
providing  no  legal  right  is  violated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  S7,  Nuisance,  {  6.] 


6.  Same  —  Aoxs  Constitutino  Futatk  Nin- 

8ANCE. 

As  a  general  proposition,  neither  a  private 
person  nor  a  corporation  has  tbe  right  to  erect 
and  maintain  a  nuisance,  which  has  the  effect  of 
depriving  an  adjoining  proi>erty  owner  of  the 
beneficial  use  of  his  land,  without  making  com- 
I>ensation  for  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Nuisance,  i§  4,  6,  26.] 

6.  Same— Nuisance  Peb  Se— Gas  Plants. 

The  operation  of  a  plant  for  manufactur- 
ing gas  for  heating  and  lighting  purposes  is  law- 
ful, and  not  a  nuisance  per  se ;  and  if  there  is 
no  evidence  that  its  macnines  were  operated  in 
a  negligent  or  unskillful  manner,  or  that  they 
were  in  themselves  obnoxious,  there  can  be  no 
recovery  for  damages  therefrom,  in  the  absence 
of  a  showing  of  an  interference  with  the  ordi- 
nary use  of  plaintiff's  property,  or  a  violation  of 
his  legal  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  Si  20,  23,  24,  129.] 

7.  Same— Questions  fob  Jubt  —  Natube  of 
Question. 

In  an  action  at  law  to  recover  for  damages 
caused  by  a  private  nuisance,  whether  the  acts 
complained  of  constitute  a  nuisance  jshould  be 
left  to  the  jury,  if  the  evidence  tends  to  show 
an  invasion  of  plaintifiTs  legal  rights,  to  hia 
damage. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  i  129.] 

8.  Same— Invasion  of  Legal  Rights. 

In  an  action  for  damages  caused  by  dis- 
charges from  a  gas  plant,  whether  plamtifiTs 
legal  rights  were  invaded  \eld,  under  the  evi- 
dence, for  the  jury. 

iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  37,  Nuisance,  {  129.] 

9.  Same— Defenses. 

Though  plaintiff,  a  marble  company,  has  a 
right  to  stack  its  marble  on  Its  yard,  and  leave 
It  uncovered,  a  defendant  gas  company  across 
the  street  has  a  right  to  operate  its  machines  In 
a  careful  and  skillful  manner,  and  to  discharge 
such  substances  as  are  not  Injurious  to  the 
neighboring  property,  when  used  in  the  usual 
way,  and  plaintiff  cannot  recover,  if  it  is  mak- 
ing an  unusual  use  of  its  yard  in  view  of  its 
location  in  a  district  devotea  to  manufacturing 
purposes,  or  if  the  marble  so  stacked  in  its  yard 
b  of  so  delicate  a  nature  as  to  become  stained 
and  injured  from  the  reasonable  use  of  the  gas 
plant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  §  106.] 

10.  TaiAi.  —  Inbtbuctionb  Ignobino  Defens- 
es. 

An   instruction   authorizing   a   verdict   for 

Slaintiff  upon  mere  proof  that  its  marble  was 
amaged  by  discharges  from  defendant's  gas 
plant,  but  ignoring  defendant's  legal  right  to  op- 
erate its  machines,  and  whether  plaintiff  devot- 
ed its  premises  to  an  unusual  use,  is  erroneons 
in  omitting  important  issues. 

{Eld.  Note.— For  cases  In  pomt,  see  Cent  Dig. 
vol.  46,  Trial,  St  618,  616.] 

11.  Nuisance— Pbivate  Nuisance  —  Acquisi- 
tion of  Rights  by  Pbesobiption. 

While  the  right  to  maintain  a  public  nui- 
sance cannot  be  acquired-  by  prescription,  the 
right  to  maintain  a  private  nuisance  may  be  es- 
tablished by  adverse  and  exclusive  enjoyment  for 
the  length  of  time  prescribed  by  the  statute  for 
the  acquisition  of  title  to  land  by  adverse  pos- 
session. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Di(. 
vol.  37,  Nuisance,  S  42.] 

12.  Same— Question  fob  Jubt. 

E>vidence  held  sufficient  to  warrant  the  sub- 
mission of  the  Issue  of  a  prescriptive  right  to 
maintain  and  continue  a  private  nniaanos. 
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Appeal  from  Ctrcnlt  Conrt,  City  of  St 
Louis ;  Daniel  D.  Fisber,  Judge. 

Action  by  tbe  Bradbury  Marble  Cktmpany 
against  tbe  Laclede  Gas  Llgbt  Company. 
From  a  Judgment  for  plaintlfT,  defendant  ap- 
peals.   Rerersed  and  remanded. 

Plaintiff  and  defendant  are'botb  Missouri 
corporations.    PlaintlfT  Is  engaged  in  tbe  busi- 
ness of  buying,  selling,  polisbing,  and  cutting 
marble,  granite,  and  otber  stone  for  building 
and   monumental  purposes,   and  occupies  a 
parcel  of  ground  In  block  47,  city  of  St  Louis. 
The  lot  has  a  frontage  of  128  feet  on  the  west 
line  of  Second  street,  and  a  depth  of  150  feet, 
and  is  situated  between  Convent  and  Rutger 
streets.     Defendant  is  engaged  in  manufac- 
turing gas  for  lighting  and  heating  purposes, 
and  for  many  years,  to  wit,  since  1869,  has 
maintained  a  plant  for  the  manufacture  of 
gas  east  of  and  Just  across  Second  street  from 
pJaintUTs  marble  works  and  yard.    It  la  charg- 
ed in  the  petition  "that  defendant.  In  the 
process  of  manufacturing  gas,  as  aforesaid, 
on  said  premises,  and  in  and  with  said  works 
and  plant,  wrongfully  caused  to   Issue  and 
proceed   from  said  works   and   plant   large 
quantities  of  oflTenslye,  deleterious,  harmful, 
and  discoloring  ashes,  smoke,  gases,  soot,  cin- 
ders, oil,  dust,  together  with  and  mixed  with 
carbon,  iron  pyrites,  oxydlzed  pyrites,  which, 
on  various  days  and  times  from  December  20, 
1903,  up  to  the  date  of  commencing  this  ac- 
tion,   spread    and    diffused   themselves,    and 
were,  especially  whenever  the  wind  was  blow- 
ing, or  there  were  currents  of  air  moving 
from  tbe  east  in  a  westwardly  direction,  dif- 
fused and  spread  over  and  upon  tbe  lot  or 
tract  of  ground  in  block  No.  47,  of  said  city 
of  St.  Louis,  used,  occupied  by,  and  in  the 
poesesslon    of    plaintiff    (Bradbury    Marble 
Company),  as  bereinbefore  alleged,  and  set- 
tled and  were  deposited  upon   and  against 
the  stock  of  material  aforesaid,  consisting 
chiefly  of  marble  then  and  there  owned  by 
and  in  poesesslon  of  plaintiff,  and  then  and 
there  kept  and  stored  by  it  on  said  lot  or 
tract  of  ground,  whereby  and  In  consequence 
of  which  a  large  number  of  pieces  and  blocks 
of  said  ntarble,  to  wit,  1,167  pieces  and  blocks, 
so,  and  then  and  there  owned  by  and  in  the 
possession    of    Bradbury    Marble    Company 
(plaintlfT)  were  stained,  discolored,  and  par- 
tially disintegrated  and  made  and  rendered 
unfit   for  use,  unsalable,   and   valueless   In 
their  said  damaged  and  injured  condition, 
and  said  stains,  discoloration,  and  disintegra- 
tion  penetrated  said   pieces   and  blocks  of 
marble  to  such  extent  that  it  became  and  was 
necessary  to  do  a  large  amount  of  extra  sand 
rubbing  thereto  and  thereon  in  order  to  re- 
store said  marble  and  make  It  again  fit  for 
use  and  salable ;  that  by  reason  of  the  prem- 
ises and  of  defendant's  wrongful  acts  afore- 
said plaintiff  has  been  compelled  to  expend 
and  has  already  expended  a   large  sum  of 
money,  to  wit,  tbe  sum  of  |850,  and  will 
btTtattex  be  compelled  to  expend   further 


large  sums,  to  wit,  tbe  sum  of  |216  in  doing 
extra  sand  rubbing  to  and  upon  said  pieces 
and  blocks  of  marble,  damaged  and  Injured 
as  aforesaid  by  defendant's  wrongful  acts 
aforesaid,  between  the  20th  day  of  December, 
1903,  and  tbe  date  of  commencing  this  ac- 
tion, tbat  to,  an  additional  sand  rubbing 
thereon  and  thereto  which  would  not  have 
been  neceeeary  if  it  bad  not  been  for  the 
damage  and  injury  aforesaid,  caused  to  said 
marble  by  defendant ;  tbat  the  aggregate  of 
said  two  sums,  to  wit,  the  sum  of  $1,005,  was, 
at  all  tbe  times  herein  mentioned,  and  is,  the 
reasonable  cost  and  expense  of  doing  said 
extra  sand  rubbing."  A  bill  of  particulars, 
stating  the  damage  to  tbe  marble,  was  filed 
with  the  petition.  It  Is  also  stated  in  the 
petition  that  plaintiff  In  1903  notified  defend- 
ant of  the  harm  which  was  being  done  Its 
property,  and  presented  a  bill  for  the  dam- 
ages accrued  up  to  that  time  ($470),  but  de- 
fendant refused  to  pay  the  same.  The  an- 
swer was,  first,  a  general  denial,  end  the 
following:  "Defendant,  further  answering, 
says  tbat  In  Its  business  of  manufacturing 
gas  It  is  and  was  operating  the  plant  com- 
plained of  in  plaintiff's  amended  petition. 
Defendant  further  states  that  it  acquired  the 
property  in  question  from  the  St  Louis  Oas 
Light  Company,  in  or  about  the  year  1889, 
and  tbat  said  St  Louis  Gas  Llgbt  Company 
erected  the  works  and  plant  thereon,  and 
tbat  said  plant  and  works  were  operated  by 
said  St  Louis  Gas  Light  Company  and  this 
defendant  in  the  same  manner  in  which  they 
w.ere  operated  during  the  times  mentioned  in 
plaintiff's  amended  petition,  for  a  period  of 
over  20  years  prior  to  any  c(»nplalnt  from 
plaintiff  of  tbe  acts  alleged  In  said  amended 
petition  to  have  been  committed  by  defendant; 
that  the  alleged  damage  and  injury  to  plain- 
tiff's stock  of  marble.  If  any,  was  caused  by 
tbe  acts  of  plaintiff  in  placing  and  leaving 
said  marble  uncovered  and  unprotected  and 
exposed  to  the  elements,  when  plaintiff  well 
knew  tbat  by  such  exposure  its  marble  would 
be  Injured  and  damaged  thereby;  tbat  the' 
alleged  Injury  and  damage  to  plaintiff's  said 
stock  of  marble,  If  any,  was  greatly  increased 
because  plaintiff  needlessly  and  carelessly  ex- 
posed a  greater  part  of  said  marble  than 
was  necessary,  that  Is  to  say,  that  Instead  of 
placing  the  small  surfaces  In  an  upright  posi- 
tion, it  placed  the  large  surfaces  upright 
Wherefore,  having  fully  answered,  defendant 
prays  to  be  discharged  with  Its  costs  in  this 
behalf  expended."  The  reply  was  a  general 
denial  of  the  new  matter  In  the  answer.  Ver- 
dict and  judgment  were  for  plaintiff  for 
11,000.01,  which  was  reduced  by  voluntary 
remittitur  to  |975. 

William  A.  Baebr  was  introduced  as  a 
witness  by  plaintiff,  and  testified  be  was  de- 
fendant's chief  engineer,  and  had  charge  of 
all  its  manufacturing  stations  In  the  city  of 
St  Louis;  tbat  Station  A,  located  east  of 
plaintiff's  marble  yards,  is  what  is  known 
as  a  water  gas  station,  composed  of  machines 
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consisting  of  three  parts,  a  generator,  car- 
buretor, and  a  superheater,  and  minutely 
described  the  construction  of  the  several 
parts  of  the  gas  machines,  the  office  each 
performed  in  the  manufacture  of  gas,  and 
described  the  process  by  which  gas  is  made. 
Witness  testified  tliat  in  manufacturing  wa- 
ter gaa  coke  produced  from  Pittsburg  coal 
is  used,  and  "in  making  coal  gas  the  bitumin- 
ous coal  is  put  in  large  retorts,  which  are 
heated  to  a  high  temperature,  in  the  neigh- 
borhood of  2,000  degrees  Fahrenheit,  and  this 
high  temperature  distills  the  coal;  in  other 
words.  It  drlyes  the  gas  out  of  it,  and  the 
stuff  that  remains  in  the  retorts  after  the 
gas  Is  driven  ont  of  the  coal  Is  coke."  Wit- 
ness also  testified  as  follows:  "During  the 
period  that  the  gas  is  being  made  the  stack 
valve  prevents  the  gas  from  escaping  into 
the  air,  it  being  closed.  The  gas  has  to  pass 
during  that  time  through  a  separate  opening 
Into  pui'lfying  vessels.  During  the  time 
when  we  wish  to  blast  the  machine  up  to 
heat  It,  the  stack  valve  is  opened,  so  the 
products  of  combustion  during  the  blasting 
or  heating  period  will  pass  off  into  the  air. 
The  blast  Is  introduced  at  the  bottom  of  the 
generator,  and  at  the  top  of  the  carburetor, 
and  is  produced  by  two  fans,  each  eight  feet 
in  diameter.  The  steam  jet  is  introduced  at 
the  bottom  of  the  generator  during  the  gas- 
making  process,  and  goes  upward  through 
the  ^coke,  and  out  from  the  top  of  the  gen- 
erator into  the  carburetor.  To  each  ma- 
chine, composed  of  the  three  parts  already 
mentioned,  there  is  a  valve  stock  at  the  top 
of  the  superheater.  These  stacks  are  con- 
structed of  steel  and  are  about  25  feet  apart, 
35  or  40  feet  in  height  from  the  ground,  and 
are  located  upon  defendant's  premises  about 
20  or  25  feet  east  of  the  east  building  line 
of  Second  street  During  the  blasting  period 
the  products  of  combustion  In  the  machine 
are  forced  through  these  stacks.  This  ma- 
terial consists  mostly  of  carbonic  acid.  It 
also  contains  hydrogen  and  oxygen,  and 
'  possibly  a  trifle  of  sulphur.  On  an  aver- 
age three  machines  are  operated  constantly, 
night  and  day,  during  which  time  they  con- 
sume probably  30,000  pounds  of  coke  each." 
Witness  further  testified  that  to  make  Illum- 
inating gas  it  was  necessary  to  use  a  certain 
quantity  of  oil,  which  was  sprayed  into  the 
gas  machines;  that  the  oil  used  is  fuel  oil, 
known  as  "gas  oil,"  and  is  a  product  of  crude 
petroleum  after  the  kerosenes  and  gasolines 
have  been  distilled  off;  that  "at  the  end  of 
the  gas-making  period  there  is  always  a  cer- 
tain amount  of  crude  gas  left  In  the  machine 
when  the  stack  valve  la  opened  and  the  blast 
turned  on.  This  portion  of  the  gas  Is  driven 
up  through  the  stack,  and  on  meeting  with 
the  air  It  sometimes  Ignites.  The  plaintiff 
made  a  complaint  to  defendant  about  some 
stains  on  Its  marble,  and  I  went  to  Its  works 
three  or  four  times  for  the  purpose  of  deter- 
mining the  cause  of  these  stains.  Mr.  Brad- 
bury, the  president  of  plaintiff  corporation, 


and  I  looked  at  some  of  the  substance  on 
the  marble,  but  I  did  not  take  any  of  it 
away,  nor  did  I  make  any  analysis.  •  *  • 
The  plant  of  the  N.  K.  Fairbanks  Soap  Man- 
ufacturing Company  adjoins  plaintiff's  prem- 
ises directly  on  the  north.  These  works 
have  a  number  of  smokestacks  which  emit 
smoke,  and  odors  incidental  to  such  an  es- 
tablishment are  very  noticeable  in  that  vicin- 
ity. The  plant  of  the  Heine  Safety  Boiler 
Works  adjoins  plaintiff's  premises  directly 
on  the  south.  This  concern  conducts  some 
of  its  operations  in  the  public  thoroughfare 
of  Second  street,  such  as  putting  in  red-hot 
rivets  on  boilers  from  which  small  particles 
or  scales  of  steel  fall  on  the  street,  when  the 
rivets  are  hammered.  These  particles  mix 
with  the  dust  and  other  substances  on  the 
street,  which  is  blown  about  by  the  wind, 
as  the  street  is  not  very  frequently  sprinkled, 
and  generally  remains  in  a  dusty  condition. 
Plaintiff  leaves  some  of  Its  marble  on  the 
sidewalk  of  Second  street.  •  •  ♦  There  is 
absolutely  no  oxide  of  Iron  discharged  from 
defendant's  machines.  '  The  complaints  of 
plaintiff  as  to  stains  on  Its  marble  originated 
after  there  was  a  rainfall.  The  stadts  of 
the  Heine  Safety  Boiler  Works  are  within 
30  feet  of  plaintiff's  premises,  whereas  the 
stacks  of  defendant  are  100  feet  away. 
There  is  an  iron  smelter  or  foundry  in  the 
next  block  south  of  plaintlfTs  marble  yard, 
from  the  stacks  of  wtilch  dense  yellow  and 
black  smoke,  together  with  flames,  are  emit- 
ted. The  district  where  both  plaintiff's  and 
defendant's  plants  are  located  ts  In  a  man- 
ufacturing part  of  the  city." 

Plaintiff's  evidence  tends  to  show  tliat, 
when  the  wind  was  from  the  east,  ashes  and 
fine  particles,  resembling  coal,  were  blown 
from  defendant's  gas  works  on  plaintiff's  lot, 
and  quantltleB  of  it  settled  on  the  marble 
stacked  In  its  yard,  and  when  wet  this  black 
powder  would  dissolve,  spread  and  penetrate 
the  marble  for  about  three-eighths  of  an 
inch,  leaving  a  yellow  stain  which  had  to  be 
ground  off  to  make  the  marble  salable; 
that  the  discoloring  never  occurred  except 
after  a  rain.  Plaintiff  gathered  a  quantity 
of  this  black  powder  and  submitted  it  to  Dr. 
Kelser,  chemist  at  Washington  University, 
for  analysis.  Dr.  Kelser  testified  he  made 
an  analysis  of  the  powder  submitted  to  tilm, 
and  found  it  contained  carbon,  soot,  iron, 
and  sulphur;  that,  when  the  powder  was 
moistened,  "it  gave  an  acid  reaction.  The 
Iron  and  sulphur  slowly  oxidizes  when  it  is 
wet,  and  it  forms  what  Is  called  'ferrous 
sulphate,'  and  this  acid  has  a  sour  taste, 
and  will  eat  into  limestone  or  marble,  and 
stain  it  yellow."  Plaintiff's  witnesses  testi- 
fied they  watched  this  black  powder,  and 
saw  that  it  came  from  defendant's  gas  plant 
and  settled  on  the  marble  stacked  in  plain- 
tiff's yard;  that  they  dropped  water  on  It, 
and  when  the  powder  became  wet  it  dis- 
solved, spread  and  penetrated  the  marble, 
and  discolored  it;   tliat  from  February,  1903. 
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to  the  date  of  tbe  commencement  of  this  suit, 
8.098  square  feet  of  plaintiff's  marble  stack- 
ed In  Its  yard  was  discolored  by  this  sub- 
stance, and  It  cost  about  70  cents  per  square 
foot  to  sand-rub  the  stains  out  of  the  marble. 
Tbey  testify  the  ashes  and  black  powder 
could  be  swept  off  the  marble,  and  that  It  did 
no  harm  until  it  became  wet. 

Defendant's  evidence  shows  the  N.  K. 
Fairbanks  Soap  Factory  is  directly  north  of 
plalntUTs  marble  yard,  and  that  its  smoke- 
Btadcs  discbarge  substances  which  would 
naturally  fall  on  plaintiff's  premises ;  and  al- 
so that  the  Heine  Boiler  Company's  shops 
are  immediately  south  of  plalntifTs  yard, 
and  that  this  company  has  forges  for  forging 
Bteel,  and  uses  compressed  air  to  force 
draught  through  Its  forges ;  that  the  company 
docs  something  to  its  boilers  ont  on  the  street 
running  between  its  plant  and  plaintifTs 
yard,  and  scales  from  these  boilers  fall  up- 
on the  street,  which  is  very  seldom  clean, 
and  winds  could  carry  dust  charged  with  fine 
particles  of  Iron  to  plaintiff's  yard.  S.  W. 
Forder,  defendant's  superintendent  at  the  gas 
plant  Id  question,  testified  he  was  a  practical 
chemist  and  familiar  with  the  substances 
discharged  from  defendant's  plant  or  smoke- 
stack, and  they  consisted  mainly  of  gases, 
which  contained  carbon  dioxide,  carbon  mo- 
noxide, nitrogen,  and  some  oily  vapors,  which 
at  times  floated  off  with  the  gases  into  the 
air;  that  none  of  these  substances  would 
stain  marble,  or  have  any  effect  whatever 
upon  It ;  that  the  stains  complained  of  were 
the  result  of  the  action  of  water  on  iron 
oxide;  and  that  the  discharges  from  the 
stacks  of  the  Heine  Boiler  Company  con- 
tained carbon  and  Iron.     The  evidence  of 

Hawkins,  read  from  an  affidavit  for 

a  continuance,  corroborates  that  of  Forder. 

The  evidence  shows  defendant's  machines, 
or  machines  of  practically  the  same  construc- 
tion as  the  ones  in  use,  were  installed  in 
1892.  The  ones  now  In  use  were  Installed  in 
1902  or  '03.  Plaintiff  has  occupied  its  prem- 
ises contlnnonsly  since  1891.  Some  of  plain- 
tiff's witnesses  testified  they  had  watched 
discharges  from  the  smokestacks  of  the  Fair- 
banks Soap  Company  and  the  Heine  Boiler 
Company,  and  they  did  not  fall  on  plaintiff's 
yard,  and  that  the  dirt  from  the  street  in 
which  the  Heine  Boiler  Company  sometimes 
riveted  Its  boilers  is  prevented  from  getting 
Into  plaintifTs  yard  by  a  close  board  fence 
six  feet  high.  Plaintiff  deals  in  Italian,  Ver- 
mont, and  Greorgia  marble.  The  Vermont 
and  Italian  marble  is  kept  under  a  roof  for 
the  reason  it  is  more  delicate  than  the  Geor- 
gia marble,  and  easier  marred  or  stained 
by  foreign  substances.  The  Georgia  marble 
Is  sawed  Into  squares  and  blocks  at  the  quar- 
ry before  shipment.  These  blocks  and  squares 
require  a  sand  rubbing  of  about  one-six- 
teenth of  an  inch  to  polish  them.  The  evi- 
dence shows  plaintiff  kept  both  polished  and 
vnpolished  Georgia  marble  stacked  in  its 
yard. 


Boyle  &  Priest  and  Robt.  E.  Moloney,  for  ap- 
pellant   Leonard  Wilcox,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  At  the  close  of  plaintiff's  case,  and 
at  the  close  of  all  the  evidence,  defendant 
offered  a  demurrer  to  the  evidence.  The  re- 
fusal of  the  court  to  grant  its  request  Is  as- 
signed as  error.  For  the  reason  the  powder 
d^)osited  on  the  marble  did  no  injury  in  it- 
self, and  was  harmless  unless  moistened,  de- 
fendant contends  the  damages  were  not  di- 
rect, and  for  this  reason  plaintiff  cannot  re- 
cover. Some  of  the  cases  hold  to  this  doc- 
trine; but  the  majority  of  the  cases  in  the 
United  States  repudiate  it,  and  hold  that 
consequential  as  well  as  direct  damages  may 
be  recovered  in  this  form  of  action.  See  21 
Am.  &  Eng.  E&cy.  of  Law,  p.  716,  and  cases 
cited  In  footnote  11.  There  is  some  evidence 
folding  to  show  the  discbarges  from  the 
smokestacks  of  the  Heine  Boiler  Company 
and  the  Fairbanks  Soap  Company  may  have 
contributed  to  the  damage  complained  of,  but 
there  is  no  direct  evidence  that  they  did  so. 
On  the  other  hand,  plaintifTs  evidence  tends 
to  prove  the  discharges  from  defendant's 
■works  fell  upon  Its  yard,  and  these  dischar- 
ges, when  wet  by  rain,  dissolved,  penetrated, 
and  stained  the  marble;  hence  we  think  the 
evidence  was  sufficient  to  authorize  the  Jury 
to  find  the  damages  complained  of  were  caus- 
ed by  discharges  from  defendant's  plant 
alone,  when  combined  with  rain  falling  after 
the  deposits  were  made.  The  action  is  not 
based  on  negligence,  but  is  for  malntainiuf; 
a  private  nuisance.  The  general  rule  is:  "Al- 
though an  act  may  be  in  itself  lawful,  yet  if 
it  Is  done  in  a  particular  place,  and  so  ncces- 
sarily  tends  to  the  injury  and  damage  of  an- 
other's property,  it  constitutes  a  nuisance." 
Joyce  on  Nuisances,  i  26.  Wood  says:  "It 
may  be  stated,  as  a  general  proposition,  that 
every  enjoyment  by  one  of  his  own  property, 
which  violates  the  rights  of  another,  in  an 
essential  degree,  la  a  nuisance,  and  actionable 
as  such  at  the  suit  of  the  party  injured  there- 
by." 1  Wood  on  Nuisances,  f  1.  This  een- 
eral  rule  Is  subordinate  to  the  right  of  every 
one  to  the  reasonable  enjoyment  of  his  own 
property  by  putting  It  to  any  use  he  chooses, 
provld^  the  use  to  which  he  devotes  it  vio- 
lates no  legal  right  of  another,  however  much 
damage  the  other  may  sustain  therefrom;  as 
where  the  damages  are  caused  from  the  natu- 
ral development  of  the  land  itself,  or  when 
one  lives  In  a  city  and  is  bound  to  submit  to 
the  consequences  of  the  obligations  of  trade 
carried  on  there.  1  Wood  on  Nuisances,  p. 
6,  and  cases  cited  in  the  text  As  a  general 
proposition,  neither  a  private  person  or  a  cor- 
poration has  the  right  to  erect  and  maintain 
a  nuisance  which  has  the  effect  of  depriving 
the  adjoining  proprietor  of  the  beneficial  use 
of  his  land,  without  making  compensation  for 
the  injury.  Paddock  v.  Somes,  102  AIo.  226, 
14  S.  W.  746, 10  L.  R.  A.  254;  Powell  v.  Brick 
&  Tile  Co.,  104  Mo.  App.  713,  78  S.  W,  640; 
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Chicago  G.  W.  Ry.  Co.  v.  Church,  102  Fed. 
85,  42  C.  C.  A.  178,  50  L.  R.  A.  488;  Bohan  v. 
Oas  Light  Co.,  122  N.  Y.  18,  25  N.  E.  246,  9 
L.  R.  A.  711;  Hauck  v.  Tidewater  Pipe  Line 
Co.,  153  Pa.  366,  28  Atl.  644,  20  L.  R.  A.  642, 
34  Am.  St.  Rep.  710.  The  operation  of  defend- 
ant's gas  machines  was  lawful,  and  hence  not 
a  nuisance  per  se.  There  Is  no  evidence  that 
the  machines  were  operated  in  a  negligent  or 
unskillful  manner,  or  that  they  were  in  them- 
selves  obnoxious.  The  question,  therefore,  is 
whether  or  not  their  operation  interfered  with 
the  ordinary  use  of  plaintlffB  yard,  or  violat- 
ed any  of  his  legal  rights. 

The  case  of  Robinson  v.  Kllvert,  68  L.  J. 
Rep.  (Cb.  Diy.)  302,  was  a  suit  by  a  tenant 
against  his  landlord  for  loss  caused  by  an  al- 
leged nuisance  maintained  by  the  landlord. 
The  facts  were:  The  tenant  had  leased  of 
the  landlord  a  warehouse,  in  which  he  stored 
large  quantities  of  brown  and  tissue  paper. 
'  Under  the  wareroom  was  a  basement.  In 
which  the  landlord  maintained  a  beating  boil- 
er. Heat  from  this  boiler  heated  the  ware- 
room  to  about  80  degrees  Fahrenheit  The 
heat  injured  the  brown  paper  by  drying  It 
out  and  reducing  Its  weight,  thereby  prevent- 
ing It  from  acquiring  weight  by  absorbing 
moisture  whldi  It  otherwise  would  have  ac- 
quired in  a  moist  atmosphere.  On  these  facts. 
Cotton,  J.,  at  pages  394-396,  said:  "It  has 
been  put  before  us  on  the  ground  that  what 
has  l>een  done  by  the  defendants  is  a  nuisance, 
because  it  Interferes  with  the  user  by  the 
plaintiff  of  his  premises.  It  is  to  l)e  noticed 
that  the  heat  raised  in  the  room  of  the  plain- 
tiff is  not  very  considerable — it  has  never  ex- 
ceeded 80  degrees  Fahrenheit  on  the  floor,  and 
is  generally  considerably  below.  A  question 
of  nuisance  must  be  a  question  of  degree.  If 
a  person  does  a  thing  which  is  in  itself  nox- 
ious, or  which  interferes  with  the  ordinary 
user  of  a  house  or  building,  that  Is  a  nuisance. 
But  no  case  has  been  quoted,  and  I  know  of 
none,  which'  lays  down  that,  where  a  person 
does  something,  not  in  Itself  noxious  (e.  g.,  the 
emission  of  poisonous  fumes),  he  is  guilty  of 
a  nuisance,  unless  it  is  an  injury  to  the  ordi- 
nary enjoyment  of  life.  But  it  would  be 
wrong  to  say  that  a  person  can  be  guilty  of 
a  nuisance  for  doing  something,  not  In  Itself 
noxious,  and  which  does  not  interfere  with 
the  ordinary  enjoyment  of  life,  because  it  in- 
terferes with  some  particular  delicate  trade 
which  is  carried  on  by  a  neighbor.  That 
would  be  throwing  too  great  a  burden  on  a 
man's  neighbors." 

If  the  marble  stacked  in  plalntllTs  yard 
was  of  a  delicate  nature,  and  easily  stained 
by  foreign  substances,  the  case  perhaps  falls 
within  that  of  Robinson  v.  Kllvert,  supra. 
This  case  is  authority  for  the  text  (21  Am.  & 
Hng.  Ency.  of  Law  [2d  Ed.]  p.  658),  where  it 
is  said:  "The  question  of  nuisance  is  not  af- 
fected by  the  mere  fact  that  the  property  in- 
jured consists  of  luxuries;  but  one  who  car- 
ries on  an  exceptionaliy  delicate  trade  cannot 
complain  of  a  lawful  use  of  neighboring  prop- 


erty, which  would  not  injure  anything  but 
such  a  trade."  The  question  Is  mainly  one 
of  degree  and  location;  for  what  would  be  a 
private  nuisance  in  one  portion  of  a  populous 
city,  devoted  to  private  residences,  would  not 
be  one  in  a  portion  of  the  same  city  where  a 
great  number  of  factories  bad  been  in  opera- 
tion for  a  number  of  years.  Demarest  y. 
Hardham,  34  N.  J.  Eq.  469;  Ross  v.  Butler, 
19  N.  J.  Eq..  loc.  clt  306,  97  Am.  Dec.  654; 
Owen  V,  Phillips,  73  Ind.  234.  However,  in 
an  action  at  law  to  recover  for  damages  caus- 
ed by  a  private  nuisance,  the  question  wheth- 
er or  no  the  acts  complained  of  constitute  a 
nuisance  should  be  left  to  the  Jury,  where  the 
plaintiff's  evidence  tends  to  show  his  legal 
rights  have  been  invaded  by  the  defendant, 
resulting  in  damages.  Plaintiff,  we  think, 
made  out  a  prima  facie  case,  and  therefore 
the  demurrers  to  the  evidence  were  properly 
overruled. 

The  court  gave  the  following  Instructioii 
for  plaintiff:  "If,  from  the  evidence,  you 
find  that  during  the  time  between  December 
20,  1903,  and  January  16,  1906,  the  Bradbury 
Marble  Company,  plaintiff  herein,  was  oc- 
cupying and  using  in  its  business  a  certain 
lot  of  ground  fronting  on  the  west  side  of 
Second  street  In  St  Louis,  city  block  bound- 
ed north  by  Convent  street  and  south  by  Rut- 
ger  street  and  east  by  Second  street,  and 
was  the  owner  of  and  in  possession  of  a 
stock  of  marble  which  was  located  on  said 
lot  of  ground,  and  that  during  the  same  pe- 
riod of  time  the  Laclede  Gas  Ught  Compa- 
ny, the  defendant  herein,  owned  and  was 
operating  a  certain  gas  plant  and  gas  works 
which  were  situated  on  land  fronting  on  the 
east  side  of  Second  street  and  situated  In 
St  Louis,  city  block  bounded  north  by  Con- 
vent street  and  south  by  Rutger  street  and 
west  by  Second  street,  and  that  said  plant 
and  works  were  near  Second  street  and  were 
opposite  to  the  said  premises  occupied  by 
plaintiff  and  to  where  said  marble  was  lo- 
cated, and  that  during  the  period  of  time 
aforesaid  said  defendant  caused  or  permitted 
carbon.  Iron,  oil,  and  sulphur  to  Issue  from 
its  said  plant  and  works,  which  were  theu, 
on  certain  day  or  days  during  said  porlod, 
spread  and  diffused  westwardly  across  Sec- 
ond street  over  said  premises  occupied  by 
plaintiff  and  were  deposited  or  settled  on 
said  marble,  thereby  causing  said  marble  or 
any  of  it  to  be  so  stained  that  It  was  mate- 
rially damaged  and  made  unfit  for  commer- 
cial uses  In  Its  stained  condltlcm,  and  that. 
In  consequence  of  such  stains,  plaintiff,  in 
order  to  restore  said  marble  to  a  condition 
fit  for  commercial  uses,  was  compelled  to 
Inciv  and  has  incurred  expense  in  doing  an 
additional  amount  of  sand  rubbing  over  and 
above  what  it  would  have  had  to  do  if  said 
marble  had  not  been  so  stained,  then  your 
verdict  must  be  for  plaintiff,  and  yon  will 
assess  the  plalntlfTs  damages  at  a  nominal 
sum,  say  1  cent,  and  also  at  such  further 
sum,  if  any,  as  you  may  find,  from  the  evi- 
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deace  was  the  reasonable  expense  or  cost  of 
doing  any  such  additional  sand  rubbing, 
'wtalch  you  find  was  made  necessary  by  stains 
which  were  made  on  and  to  said  marble  dur- 
ing the  period  of  time  between  December  20, 
1903,  and  January  16,  1906,  and  were  caused 
by  defendant's  acts  aforesaid."  Plaintiff  had 
the  legal  right  to  staclc  its  marble  on  its 
yard,  and  to  leave  it  uncovered.  Defendant 
bad  the  legal  right  to  operate  its  g:as  ma- 
cliines  in  a  careful  and  skillful  manner,  and 
to  discharge  such  substances  therefrom  as 
■were  not  Injurious  to  the  neighboring  proper- 
ty when  nsed  In  the  usual  way.  Therefore, 
If  plaintiff  Is  making  an  unusual  use  of  its 
yard,  in  view  of  the  fact  that  it  is  located 
In  a  district  largely  devoted  to  manufactur- 
ing purposes,  or  if  the  marble  it  stacks  in 
its  yard  Is  of  such  a  delicate  nature  as  to 
become  stained  and  injured  from  substances 
discharged  from  the  smokestacks  of  factories 
by  which  it  Is  surrounded,  it  ought  not  re> 
cover.  The  instruction  authorized  a  verdict 
for  plaintiff  on  ttie  mere  fact  that  plaintiff's 
marble  was  damaged  by  discharges  from  de- 
fmdant's  plant  and  rain,  totally  Ignoring  de- 
fendant's legal  right  to  operate  its  machines, 
and  leaving  out  of  view  the  question  of 
whether  or  not  the  user  to  which  plaintiff 
devotes  Its  yard  Is  a  usual  one,  in  the  <dr- 
cmnstances,  and  we  think  waa  erroneous  in 
thus  leaving  out  Important,  and  perhaps  con- 
trolling, issues  in  the  case. 

The  answer  pleads  a  right  by  prescription 
In  defendant  to  operate  its  gas  plant.  The 
evidence  tends  to  prove  that  machines  of 
practically  the  same  pattern  and  operated  In 
the  same  manner  were  installed  more  than 
10  years  before  the  commencement  of  this 
«ait.  On  this  evidence,  defendant  asked  the 
following  instructions,  which  the  court  re- 
fused: "(4)  Adverse  possession  Is  possession 
by  one  person  which  is  Inconsistent  with  pos- 
session or  right  of  possession  by  another.  In 
theory  it  Is  a  possession  founded  In  trespass 
originally,  but  available  after  the  lapse  of 
years  by  reason  of  an  open,  notorious,  and 
hostile  occupation.  To  constitute  adverse 
possession,  it  is  necessary  that  the  posses- 
sion be  actual,  continuous,  notorious,  and 
hostile,  but  all  of  these  may  appear  from  the 
nature  and  circumstances  of  the  possession. 
'Actual,'  in  this  sense,  means  real,  visible. 
'Continuous'  means  without  interruption. 
'Notorious*  means  open,  imdisgulsed,  general- 
ly known,  and  'hostile'  means  opposed  and  an- 
tagonistic to  the  claims  of  all  others.  Dndls- 
inited  means  not  called  In  question.  (5)  The 
court  instructs  the  Jury  that,  although  they 
may  believe  from  the  evidence  that  ashes, 
«moke,  gases,  soot,  cinders,  oil,  and  dust  did 
proceed  from  defendant's  works,  and  did 
damage  plaintiff's  stock  of  marble,  from  De- 
cember 20,  1903,  to  the  date  this  suit  was 
Instituted,  yet,  if  the  jury  further  find  from 
the  evidence  that  defendant  had,  for  at  least 
10  continuous  years  prior  to  any  complaint 
from  plaintiff,  maintained  its  said  works  at 


the  same  location,  and  that  said  works  had, 
during  all  that  time,  discharged  ashes,  smoke, 
gases,  soot,  cinders,  oil,  and  dust  in  the  same 
manner  that  they  were  discharged  from  De- 
cember 20,  1906,  to  the  date  this  suit  was 
instituted,  and  If  the  Jury  further  find  that 
the  discbarge  by  said  plant  of  said  ashes, 
smoke,  soot,  gases,  cinders,  oil;  and  dust  in 
said  manner  was  adverse,  notorious  and  un- 
disputed, as  defined  in  instruction  No. , 

then  their  verdict  must  be  for  the  defendant." 
While  the  right  to  mantaln  a  public  nuisance 
cannot  be  acquired  by  prescription,  the  right 
to  maintain  or  continue  a  private  nuisance 
may  be,  that  is,  by  adverse  and  exclusive  en- 
joyment, for  the  length  of  time  prescribed 
by  the  statute  of  limitations  for  the  acquisi- 
tion of  title  to  land  by  adverse  possession.  21 
Am.  &  Eng.  Ency.  of  Law  {2d  BM.)  734,  735. 
There  is  evidence  from  which  a  Jury  might 
have  drawn  the  inference  that  plaintiff  could 
have  maintained  an  action  against  defend- 
ant for  maintaining  the  nuisance  Charged  in 
the  petition  at  any  time  within  10  years 
next  before  it  commenced  this  suit,  and  the 
above  refused  instructions  should  have  been 
given.  According  to  our  views  as  herein  ex- 
pressed, we  think  the  court  also  erred  in  re- 
fusing the  following  Instruction  asked  by  de- 
fendant: "(6)  The  court  instructs  the  Jury 
that.  In  determining  whether  the  acts  cmn- 
plalned  of  constitute  a  nuisance,  they  must 
take  into  consideration  the  locality  of  the 
business  of  plaintiff  and  that  of  defendant, 
the  nature  of  the  business  that  is  being  con- 
ducted by  defendant,  the  character  of  the  ma- 
chinery he  is  using,  the  manner  of  using  the 
property  producing  the  alleged  injuries,  and 
you  may  also  consider  the  kinds  of  business. 
If  any,  which  are  being  conducted  and  car- 
ried on  in  the  vicinity  of  these  premises." 
The  instructions  given  by  the  court  for  de 
fendant,  we  think,  fairly  submitted  to  the 
jury  all  other  phases  of  the  defense. 

For  errors  noted,  the  Judgment  Is  revers- 
ed, and  the  cause  remanded.    All  concur. 


HAAS  V.  ST.  LOUIS  4  S.  P.  R.  CO. 

(St.  Louis  Court  of  Appeals.     MiBsonri.     Dec 

17,  1007.     Rehearing  Denied  Jan.  7,  1908.) 

1.  Dahages— Eabnino   CAPAcrrT— Evidencb. 

Where  plaintiff,  in  an  action  against  a  car- 
rier for  injuries,  was  employed  at  a  fixed  sal- 
ary, to  be  increased  to  the  extent  of  5  per  cent, 
on  all  sales  made  during  the  year  in  excess  of 
$25,000,  evidence  of  what  he  made  in  previous 
years  was  inadmissible  to  show  loss  of  earnings 
by  reason  of  the  accident,  plaintiff  being  confin- 
ed to  proof  of  the  amount  of  his  salary  lost  on 
account  of  the  injury,  if  any. 

(EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Damages,  f  490.] 

2.  APPEAIr— iRSTBUOnORS— HABUI.E8S  Ebbob. 

Where  a  passenger  claimed  he  was  injured 
by  falling  from  the  icy  steps  of  a  car  as  he  was 
about  to  alight,  and  there  was  no  dispute  that 
there  was  ice  and  sleet  on  the  steps  and  plat- 
form at  the  time,  defendant  was  not  prejudiced 
by  an  instruction  that,  if  the  steps  and  platform 
were  covered  "with  hard,  uneven,  lumpy,  and 


Digitized  by 


Google 


600 


106  SOUTHWESTERN  REPORTBE. 


(Ma. 


slippery  sleet,  snow,  or  Ice,"  they  were  in  a 
dangerous  condition,  because  assuming  tbat  the 
steps  and  platform  were  dangerous  in  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4221.] 

3.  TBIAI.  —  CONTKIBTJTOBY  NkOUGBNOK  —  Il»- 
STBDCTIONB  —   EBBOB   GUBKD   BT   OTHEB  IN- 

STBUCTION. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  falling  from  a  car  because  of  the  icy 
condition  of  the  ste^,  defendant  claimed  con- 
tributory negligence  in  that  plaintiff  attempted 
to  alight  from  the  car  with  a  handbag  in  one 
hand  and  an  umbrella  in  the  other,  an  instruc- 
tion tiiat  it  was  tlte  carrier's  duty  to  use  the 
utmost  care  to  have  the  platform  and  steps  of 
the  car  free  of  danger  from  ice,  etc.,  and  was  li- 
able if  the  carrier's  agents  or  servants  were  neg- 
ligent was  erroneous,  as  ignoring  the  defense  of 
contributory  negligence,  and  was  not  cured  by 
another  instruction  that,  if  the  ice  formed  en 
route,  it  was  not  the  duty  of  the  carrier's  em- 
ployte  to  remove  it  after  the  train  arrived  at 
plaintiff's  station  before  permitting  passengers 
to  alight. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SI  703-718.] 

4.  CABRIEBS— INJTTBIES   TO   Passenoebs— Neo- 
UGENCE— iNBTBucrnows. 

A  request  to  charge  that,  if  a  carrier's  car 
platform  and  steps  became  icy  en  route,  which 
caused  plaintiff  to  fall  therefrom  as  he  was 
about  to  alight,  the  jury  would  not  be  authoriz- 
ed to  find  that  defendant's  employes  were  negli- 
gent in  not  removing  or  attempting  to  remove 
the  ice  after  the  train  arrived  at  plaintiff's  sta- 
tion before  permitting  passengers  to  alight,  was 
properly  refused,  as  conditions  might  ariss  un- 
der which  it  would  be  the  carrier's  duty  en 
route  to  remove  ice  from  the  steps  of  its  cars 
for  the  safety  of  passengers. 

5.  Same. 

A  request  to  charge  that  carriers  of  passen. 
gers  are  not  insurers,  and  are  not  required  to 
Iceep  up  a  continuous  inspection  of  their  appli- 
ances en  route,  and  are  not  responsible  for  acci- 
dents resulting  from  agencies  over  which  they 
have  no  control,  such  as  storms  en  route,  etc., 
and  that,  if  the  ice  and  snow  accumulated  on 
the  car  platform,  which  caused  plaintiff  to  fall, 
en  route,  and  was  due  to  the  weather  prevail- 
ing, then  the  carrier  was  not  negligent  in  fail- 
ing to  remove  the  i?e  and  snow  en  route,  or 
at  destination  before  permitting  passengers  to 
alight,  was  properly  refused,  since,  whether  the 
carrier  was  lx>und  to  remove  the  snow  and  ice 
so  accumulated,  was  dependent  on  the  existing 
circumstances,  and  whether  it  was  apparent  to 
a  reasonably  prudent  person  that  passengers 
could  not  get  on  or  off  the  cars  in  the  exercise 
of  reasonable  care  without  danger  of  falling, 
unless  the  platform  and  steps  were  cleared. 

6.  Save — Kind  of  Equifkent  —  VESxiBULiy) 
Cabs. 

Where  a  passenger  was  injured  by  falling 
from  the  icy  platform  and  steps  of  a  railroad 
car,  the  carrier  was  not  chargeable  with  negli- 
gence merely  because  vestibuled  cars  were  not 
provided. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  9,  Carriers,  >  1177.] 

Appeal  from  Circuit  Court,  City  of  St 
Louis;  Jesse  A.  McDonald,  Judge. 

Action  by  WlUlaia  J.  Haas  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

On  February  4,  1905,  at  Arkansas  City,  in 
the  state  of  Kansas,  respondent  took  pas- 
sage on  one  of  appellant's  passenger  trains 
to  be  carried  to  Winfleld,  Kan.,  a  distance 


of  about  40  miles.  Tbe  can  in  the  train 
were  not  of  tbe  vestibuled  pattern,  and  the 
steps  and  platforms  were  covered  with  ice, 
and  were  in  this  condition  when  the  train 
reached  Winfleld,  where  respondent.  In  tbe 
act  of  getting  off  the  train,  slii^>ed  on  the 
platform,  fell,  and  was  Injured.  The  action 
Is  to  recover  for  the  Injury.  Tbe  answer  Is 
a  general  denial  and  a  plea  of  contributory- 
negligence.  Respondent's  evidence  tends  to 
show  that  the  weather  at  Arkansas  City 
and  Winfleld  on  February  4th  was  clear  and 
cold,  the  thermometer  being  below  zero;  that 
when  he  boarded  the  train  the  steps  and 
platform  of  the  car  in  which  he  traveled 
were  covered  with  about  three-fourths  of  an 
inch  of  snow  and  ice,  frozen  hard,  which 
was  rough  and  hard,  and  showed  imprints 
of  human  footsteps;  that  he  had  an  um- 
brella and  handbag,  which  he  held  in  bis 
left  hand  when  he  started  to  leave  tbe  car, 
and  "grabbed"  the  railing  of  the  car  with 
his  right  hand  as  he  stuped  on  the  plat- 
form, and,  in  stepping  from  the  platform  to 
the  first  st^,  his  feet  slipped  from  nnder 
him,  broke  his  hold  on  the  railing,  and  he 
fell  out  on  the  station  platform.  After  fall- 
ing he  was  taken  to  the  Benton  Hotel  at 
Winfleld  and  given  attention.  His  shoe  was 
cut  ott,  and  his  ankle  found  to  be  swollen. 
He  was  unable  to  walk,  and  remained  In 
Winfleld  about  four  days,  during  which  time 
he  received  medical  treatment,  and  was  vis- 
ited by  a  physician  four  times.  After  arriv- 
ing in  St  Louis  he  received  medical  at- 
tention, and  was  conflned  to  the  house  about 
10  days,  commencing  February,  1905,  used 
crutches  about  60  days,  and  thereafter  used 
a  cane  about  30.  days.  .  Respondent's  evi- 
dence also  shows  he  was  a  salesman — a  mil- 
linery drummer — and  at  the  time  of  bis  In- 
Jury  was  traveling  in  the  employ  of  the 
Hanlon  Millinery  Company  of  St.  Louis, 
Mo.;  that  his  business  when  traveling  was 
to  solicit  milliners  to  come  to  St.  Lonts  and 
buy  of  his  house,  and  to  sell  goods;  that  tbe 
spring  season  for  the  sale  of  millinery  be- 
gins in  St  Louis  about  February  20th,  and 
continues  for  six  or  eight  weeks;  that  be 
did  not  travel  any  more  during  the  spring 
season  of  1905,  but  met  mUlIners  and  mer- 
chants coming  to  the  city,  took  them  to  the 
store  and  showed  them  around,  and  contin- 
ued in  this  kind  of  employment  until  the 
end  of  April,  1905;  that  while  with  the 
Hanlon  Company  be  drew  a  salary  of  |125 
per  month.  Dr.  J.  C.  Lebrecbt  testified  that 
he  treated  respondent  the  first  time  on  the 
19th  of  February,  1905,  and  saw  him  about 
twice  a  week  for  a  month  or  six  weeks; 
that  pain  continued  throughout  treatment, 
but  after  the  first  two  we^cs  respondent  vis- 
ited witness  at  bis  office;  that  respondent 
suffered  from  a  sprain  or  dislocation,  and 
his  bill  was  $.50.  Appellant's  evidence  tends 
to  show  that  the  train  on  which  respondent 
was  n  passenger  came  from  Vernon,  Tex., 
and  changed  crews  at  Enid,  Okl.,  and  there 
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was  no  ioe  mr  snow  on  the  steps  or  platform 
when  the  train  left  Knld;  that  farther  north 
there  was  "some  mist,  falling  weather,  spit- 
ting snow,"  which  froze  as  it  fell,  and  cov- 
ered the  st^s  and  platform  with  a  thin 
sheet  of  ice;  that,  when  the  train  arrived  at 
Winfleld,  the  sidewalks  and  trees  were  cov- 
ered with  ice  and  sleet  It  was  very  cold, 
and  tlie  steps  and  platform  of  the  car  were 
also  covered  with  tee  and  sleet,  frozen  hard, 
and  there  were  no  ashes  or  cinders  available 
to  cover  them.  The  brakeman  testified  he 
got  off  at  Winfleld,  and  assisted  passengers 
to  alight  from  the  car  adjoining  the  one 
respondent  was  in,  and  was  helping  some 
ladies  off  when  respondent  fell;  that  re- 
spondent fell  on  the  first  step,  and  did  not 
roll  on  the  station  platform.  The  station 
agoat  at  Winfleld  testified  that  on  the  4th 
of  February  It  had  been  spitting  snow  in 
the  afternoon,  and  about  7  o'clock  It  was 
sleeting,  and  there  was  a  very  thin,  hard 
coating  of  ice  on  the  station  platform,  which 
conld  not  be  removed,  unless  chopped  off 
with  a  hatchet,  and  was  "lust  as  slippery  as 
glass."  Witness  called  upon  respondent  at 
the  hotel,  and  respimdent  said  be  was  com- 
ing down  the  coach  steps  when  be  slipped 
on  the  step.  That  he  had  a  grip  in  one  hand 
and  an  umbrella  in  the  other;  that  respond- 
ent said  he  told  the  brakeman  if  he  had 
been  theife  to  take  his  grip  from  him,  he 
probably  would  not  have  fallen;  that  re- 
spondent was  not  in  bed  at  either  time  be 
saw  him,  was  sitting  In  the  hotel  office  in  a 
chair.  Other  witnesses  testified  as  to  the 
state  of  the  weather  at  Wlnfield  on  the  day 
respondent  was  hurt,  and  stated  tliat  a 
"mist  and  spitting  snow"  fell,  and  was  con- 
verted Into  Ice,  the  weather  being  very  cold. 
C.  W.  Adams,  vice  president  of  the  Hanlon 
Millinery  Ccnnpany,  testified  respondent 
commenced  working  for  the  company  Jan- 
uary 1,  1905,  and  was  to  be  paid  a  salary 
of  11,200  per  annum,  plus  6  per  cent,  com- 
mission on  all  sales  over  and  above  the 
amount  necessary  to  make  the  stated  salary; 
that  he  had  to  sell  $25,000  worth  of  goods  to 
make  $1,200,  his  salary,  which  was  payable 
monthly,  $100  per  month,  though  he  drew 
from  time  to  time  what  he  needed;  that  but 
few  customers  came  in  and  called  for  re- 
spondNit,  and  he  was  asked  for  his  resigna- 
tion about  the  10th  of  March,  1906,  but  his 
Injury  had  nothing  to  do  with  his  discharge. 
In  rebuttal  respondent  offered  reports  of  the 
United  States  Weather  Bureau,  which  tend- 
ed to  show  that  a  snow  prevailed  through- 
out Kansas  on  February  3d,  but  that  it  was 
clear  and  cold  on  the  4th. 

Jones  &  Hocker,  for  appellant  Pearce  & 
Davis,  for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  Respondent  over  the  objection  of 
appellant,  was  permitted  to  show  what  his 
earnings  had  been  during  the  spring  seasons 


for  four  years  previoua  to  the  year  of  his 
injury.  He  had  been  in  the  same  business 
these  previous  years,  but  was  working  for 
another  firm  engaged  in  the  millinery  busi- 
ness. The  admission  of  ttiis  evidence  Is  as- 
signed as  error.  In  Lewis  v.  Insurance  Ck>., 
61  Mo.  534,  it  was  held  that.  In  a  suit  by  an 
agent  against  an  Insurance  company  for  his 
wrongful  discharge,  an  estimate  of  his  prob- 
able earnings  after  his  discharge,  derived 
from  proof  of  the  amount  of  his  collections 
and  commissions  before  his  discharge,  with- 
out other  proof  relating  thereto,  Is  too  specu- 
lative to  be  admissible.  In  Paul  v.  Railway, 
82  Mo.  App.,  loc.  dt  505,  it  was  ruled  that, 
in  a  personal  injury  case,  the  average  earn- 
ings of  the  defendant,  where  he  has  no  fixed 
salary,  are  proper  to  go  to  the  Jury  on  the 
extent  of  his  loss.  Substantially  the  same 
ruling  was  made  In  Pryor  v.  Railway,  85  Mo. 
App.  367.  See,  also,  Grlveaud  v.  Railway,  33 
Mo.  App.,  loc.  clt  466,  where  the  same  ruling 
was  made.  These  cases  (cited  by  respondent) 
are  not  In  point  Respondent  waj  employed 
at  a  fixed  salary,  to  be  increased  to  the  ex- 
tent of  5  per  ceat  on  all  goods  sold  by  bim 
during  the  year  in  excess  of  $25,000.  Evi- 
dence of  his  loss  of  earnings,  therefore, 
should  have  been  confined  to  what,  if  any- 
thing, he  lost  of  his  salary  on  account  of  tbe 
injury.  Evidence  of  what  he  had  made  in 
previous  years  was  inadmissible  for  this  pur- 
jiose.  Respondent's  third  Instruction  predi- 
cated On  this  erroneously  -  admitted  evidence 
should  not  have  been  given. 

2.  Error  is  assigned  in  the  giving  of  the 
following  Instruction  for  plaintiff,  In  tliat  it 
assumes  that  the  presence  of  snow  and  ice 
upon  the  steps  and  platform  made  them  un- 
safe: "(1)  If  you  shall  belieye  and  find  from 
the  evidence  that  on  or  about  the  4th  day  of 
February,  1905,  the  plaintiff  boarded  one  of 
defendant's  trains  at  Arkansas  City,  in  tbe 
state  of  Kansas,  to  take  passage  thereon  to 
Winfleld,  In  said  state,  and  paid  his  fare  for 
said  passage,  and  if  you  shall  further  believe 
and  find  from  the  evidence  that,  when  said 
train  arrived  at  plaintiff's  destination,  the 
defendant  or  its  agents  and  servants  had 
negligently  allowed  the  platform  or  steps  of 
the  car  on  which  the  plaintiff  was  a  passen- 
ger to  become  covered  with  hard,  uneven, 
lumpy,  and  slippery  sleet,  snow,  or  lie,  and 
tliat  the  condition  of  said  platform  or  steps 
was  known  to  the  defendant.  Its  agents,  or 
servants,  or  had  they  exercised  reasonable 
care  under  all  the  circumstances  shown  In 
evidence  as  defined  in  instruction  No.  2,  It 
would  have  been  known  to  them.  In  a  time 
suflScIent,  had  they  exercised  such  reasonable 
care  under  the  circumstances,  with  the  ap- 
pliances at  hand  for  the  purpose  to  have  re- 
moved said  sleet,  snow,  or  ice,  or  otherwise 
to  have  rendered  said  platform  or  steps  safe 
for  plaintiff's  use,  and  if  you  shall  further 
believe  and  find  from  the  evidence  that  plain- 
tiff, while  in  the  exercise  of  reasonable  care 
for  his  own  safety,  and  while  attempting  to 
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alight  from  said  train  and  car,  and  while 
ualn^  said  platform  and  steps,  slipped  and 
fell  upon  said  platform  and  steps,  and  to  the 
ground  and  was  injured,  then  your  verdict 
shall  be  for  the  plaintiff."  The  dangerous 
condition  of  the  steps  was  a  fact  In  dispute. 
In  effect,  the  Jury  were  told  that  if  they 
found  from  the  evidence  the  steps  and  plat- 
form were  covered  "with  bard,  uneven, 
lumpy,  and  slippery  sleet,  snow,  or  ice,"  they 
were  In  a  dangerous  condition.  The  Instruc- 
tion would  have  been  more  accurate  had  It 
been  left  to  the  Jury  to  find  whether  the  steps 
were  dangerous.  But  there  Is  no  dispute 
about  the  fact  of  the  Ice  and  sleet  being  on 
the  steps  and  platform.  That  their  ley,  sHp- 
pery  condition  made  them  dangerous  to  pas- 
sengers getting  (m  and  off  the  train  hardly 
admits  of  doubt,  and  appellant  was  not  prej- 
udiced by  the  instruction  given  In  the  form  It 
was.  Reno  v.  City  of  St  Joseph,  169  Mo., 
loc.  cit  658,  70  S.  W.  123;  Moore  v.  Railway, 
100  Mo.  App.  665,  75  S.  W.  176.  The  instruc- 
tion Is  op^n  to  criticism.  In  that  It  failed  to 
direct  the  Jury  that  the  ice,  etc.,  upon  the 
steps  and  platform  caused  respondent  to  fall. 

3.  Krror  is  assigned  in  the  giving  of  the 
following  Instruction  for  respondent:  "Yon 
are  Instructed  that,  as  to  providing  the  plain- 
tiff with  a  safe  place  of  egress  from  its  car, 
it  'was  the  duty  of  the  defendant  to  use  the 
utmost  degree  of  practical  care,  diligence, 
and  foresight,  under  an  the  circumstances,  to 
have  the  platform  and  steps  of  Its  car  free 
of  danger  from  hard,  uneven,  lumpy,  and 
slippery  sleet,  snow,  or  Ice,  and  that  the  de- 
fendant Is  liable  tn  this  case,  if  you  find  from 
the  evidence  that  Its  agents  or  servants  were 
guilty  of  negligence  In  that  respect,  which  di- 
rectly contributed  to  cause  plaintiff's  injury." 
The  criticism  made  is  that  the  effect  of  the 
instruction  was  to  direct  the  Jury  that  If 
both  appellant  and  respondent  were  negligent, 
respondent  was  entitled  to  recover.  Contrib- 
utory negligence  was  pleaded,  and  appel- 
lant's evidence  tends  to  show  that  respondent 
attempted  to  alight  from  the  car  with  a  hand- 
bag In  one  hand  and  an  umbrella  In  the  other, 
and  that  the  brakeman  was  at  hand  and 
would  have  assisted  him  had  he  asked  It 
This  evidence  tends  to  prove  respondent  was 
negligent  We  think  the  Instruction  Is  er- 
roneous In  ignoring  the  defense  of  contribu- 
tory negligence,  and  the  error  is  not  cured, 
as  contended  by  respondent  by  the  giving  of 
the  following  instruction  for  appellant:  "(5) 
You  are  Instructed  that,  if  you  find  and  be- 
lieve that  the  day  was  cold,  and  that  It  was 
raining  or  sleeting  while  the  train  was  en 
route,  and  that  the  ice  complained  of  accu- 
mulated en  route,  then  It  was  not  the  duty  of 
the  employes  of  the  railroad  company  to  re- 
move said  Ice  after  the  train  arrived  at  Wln- 
fleld  before  permitting  passengers  to  alight" 

4.  Error  is  also  assigned  In  the  refusal  of 
the  court  to  give  the  following  instructions 
asked  by  appellant:  "(5)  The  court  instructs 
the  Jury  that  carriers  of  passengers  are  not 


Insurers  of  tbe  safety  of  passengers,  and  rail- 
road companies  engaged  In  carrying  passen- 
gers are  not  liable  for  Inevitable  accidents, 
nor  for  every  possible  casualty  resulting  In 
Injury  to  a  passenger.  They  are  only  liable 
where  such  injury  results  from  the  negligence 
of  the  railroad  company,  or  Its  servants,  and. 
In  cases  of  this  kind,  negligence  Is  not  pre- 
sumed from  th6  proof  of  an  accident  and  an 
Injury,  but  the  passenger  is  required  to  es- 
tablish by  a  preponderance  of  the  evidence 
that  the  Injury  resulted  from  the  failure  of 
the  carrier  to  exercise  due  care  In  the  prem- 
ises. And  In  this  case.  If- yon  find  and  be- 
lieve from  the  evidence  that  the  day  was  cold 
and  sleety,  and  that  Ice  accumulated  on  the 
car  steps  en  route, 'then  you  will  not  be  au- 
thorized to  find  that  the  employes  were  neg- 
ligent In  not  removing  or  attempting  to  re- 
move said  ice  en  route,  nor  were  they  requir- 
ed to  do  so  after  the  train  arrived  at  Wln- 
fleld  and  before  permitting  passengers  to 
I  alight"  "(4)  You  are  Instructed  that  rail- 
road companies  as  common  carriers  of  pas- 
sengers are  not  Insurers  and  are  not  required 
to  keep  up  a  continuous  inspection  of  its  ap- 
pliances en  route,  and  are  not  responsible  for 
accidents  resulting  from  agencies  over  which 
they  have  no  control,  such  as  storms  en 
route.  Therefore,  If  you  find  and  believe 
from  the  evidence  that  the  ice  or  snow  com- 
plained of  fell  en  route,  and  was  'due  to  the 
condition  of  the  weather  prevailing,  then  the 
railroad  company  cannot  be  charged  with 
negligence  In*  falling  to  remove  said  ice  or 
snow  en  route,  or  at  Winfleld  before  per^ 
mitting  passengers  to  alight."  "(9)  You  are 
Instructed  that  the  defendant  was  not  neg- 
ligent in  running  cars  not  provided  with 
vestibuled  platforms,  and  you  will  not  con- 
sider that  fact  as  an  element  of  negligence  in 
this  case."  Refused  Instruction  No.  5,  we 
think,  goes  too  far  In  respect  to  releasing  ap- 
pellant from  the  duty  to  keep  its  platform 
and  steps  In  a  reasonably  safe  condition  for 
passengers  to  get  on  and  off  Its  cars.  Con- 
ditions may  arise  (the  evidence  tends  to 
prove  they  ■were  present  on  the  day  respond- 
ent was  Injured)  when  it  would  be  the  com- 
pany's duty,  en  route,  to  remove  tee,  eta, 
from  Its  steps  for  the  safety  of  passengers  In 
getting  on  and  off  Its  cars.  Weston  v.  New 
York  Elevated  Railway  Company,  78  N.  Y. 
595.  Refused  instruction  No.  4  Is  open  to  the 
same  criticism.  It  seems  to  us  that  in  such 
circmnetances  the  duty  of  the  company 
should  be  measured  by  the  danger  of  the 
situation;  and  if  It  is  apparent  to  a  reason- 
ably prudent  person  that  passengers  cannot 
get  on  or  off  the  cars,  exercising  reasonable 
care,  without  danger  of  falling,  the  steps  and 
platform  should  be  put  in  such  condition  as 
to  enable  them  to  do  so,  even  though  the 
train  must  be  delayed  for  that  purpose,  for 
I  It  Is  of  more  Importance  to  the  passenger  that 
,  he  arrive  safely  than  that  he  arrive  at  his 
destination  on  schedule  time.  The  ninth  In- 
struction should  have  been  given  as  a  mat- 
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ter  of  caution  to  the  Jury  not  to  Infer  neg- 
ligence from  the  mere  fact  that  the  can  were 
not  provided  with  yestibules. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


STATE  V.  HILLMAN  et  al. 
(St.  liouis  Court  of  Appeals.    Missouri.     Dec. 

17,  ism.) 

1.  ADutTZBT  — Offenses  — Statutbs  —  Con- 

8TKDCTI0N. 

Rev.  St.  1809,  }  2175  [Ann.  St  1906,  p. 
1395],  providing  that  ever;  person  living  in 
a,  state  of  open  adultery,  and  every  man  and 
woman,  one  or  both  of  whom  are  married,  and 
not  to  each  other,  who  shall  cohabit  with  each 
other,  etc.,  shall  be  punished,  denounces  several 
offenses,  one  of  which  is  the  living  in  a  state 
of  open  adultery  by  two  persons,  one  or  both 
of  whom  are  married  to  others,  and  the  state  on 
a  trial  for  the  latter  offense  must  allege  and 
prove  snch  facts. 

[EM.  Note.— For  cases  In  iwint,  see  Cent.  Dig. 
vol.  1,  Adultery,  {§  12-17.1 

2.  SAMB— iNSTKUCnONS. 

On  a  trial  for  living  in  adultery  by  two  per- 
sons, one  or  both  of  whom  are  married  to  others, 
an  instruction  authorizing  a  conviction  on  find- 
ing that  one  of  the  accused  was  a  married  man 
and  had  a  wife  living  was  erroneous,  since  it 
authorized  a  conviction,  though  the  parties  were 
married  to  each  other. 
Goode,  J.,  dissenting. 

Appeal  from  Criminal  Court,  Greene  Conn- 
ty;   A.  W.  Lincoln,  Judge. 

John  HlUman  and  another  were  convicted 
of  crime,  and  they  appeal.  Reversed  and 
remanded. 

J.  A.  Moon  and  Q.  D.  Olarlc,  for  appellants. 
Boscoe  Patterson,  for  respondent. 

NORTONI,  J.  The  prosecuting  attorney 
Informed  against  the  defendants  in  the  crim- 
inal court  of  Greene  county,  and  charged 
them  with  the  offense  of  living  In  a  state  of 
open  and  notorious  adultery,  denounced  in 
flie  first  subdivision  of  section  2175,  Rev.  St 
Mo.  1899  (Ann.  St  190S,  p.  1395].  They  were 
tried  and  convicted  in  and  sentenced  by  the 
criminal  court.  The  case  Is  here  on  their 
appeal. 

The  state  having  introduced  substantial 
evidence  tending  to  prove  the  defendants 
guilty  of  the  offense  mentioned,  the  court 
Instructed  the  Jury  as  follows:  "You  are 
instructed  that  if  you  find  and  believe  from 
the  evidence  in  this  cause  that  the  defend- 
ants, John  Hlllman  and  S.  B.  Cain,  on  the 
1st  day  of  July,  A.  D.  1904,  and  from  that 
date  continuously  to  the  15th  day  of  June, 
A.  D.  190B,  at  fhe  county  of  Greene,  in  the 
state  of  Missouri,  did  then  and  there  abide 
and  cohabit  together  with  each  other  as  If 
the  conjugal  oc  marital  relation  existed  be- 
tween them,  and  did  then  and  there  dwell 
together  for  that  purpose,  and  that  John 
Hillman  one  of  the  defendants  was  a  mar- 
ried man,  and  had  a  wife  living,  you  should 
find  them  guilty  and  assess  the  punishment  of 
eadi  at  imprisonment  In  the  county  jail  for 
a  term  of  not  more  than  one  year  or  at  a 


fine  of  not  more  than  $1,000,  or  at  both  such 
fine  and  imprisonment."  The  statute  above 
referred  to  is  as  follows:  "Every  person  who 
shall  live  in  a  state  of  open  and  notorious 
adultery,  and  every  man  and  woman,  one 
or  both  of  whom  are  married,  and  not  to 
each  other,  who  shall  lewdly  and  lasciviously 
abide  and  cohabit  with  each  other,  and  every 
person,  married  or  unmarried,  who  shall  be 
guilty  of  open,  gross  lewdness  or  lascivious 
behavior,  or  of  any  open  and  notoriotis  act 
of  public  Indecency,  grossly  scandalous,  shall, 
on  conviction,  be  adjudged  guilty  of  a  misde- 
meanor." It  has  been  pointed  out  by  the 
Supreme  Court  In  several  recent  cases  that 
there  are  five  separate  offenses  denounced  In 
the  section  quoted,  the  first  of  which  is  "liv- 
ing in  a  state  of  open  and  notorious  adultery, 
by  two  persons  of  opposite  sexes,  one  or  both 
of  whom  are  married,  but  not  to  each  oth- 
«:,"  etc.  State  v.  Selcrit,  130  Mow  401,  405,  32 
S.  W.  977;  State  v.  Chandler,  132  Mo.  155, 
leO,  lei,  83  S.  W.  797,  53  Am.  St  Rep.  483. 
It  therefore  appears  the  fact  that  one  or 
both  of  the  accused  parties  are  married,  \fnt 
not  to  each  other,  is  a  material  fact  constitu- 
Ing  an  element  of  the  offense.  Hopper  v. 
State,  19  Ark.  143;  Tucker  v.  State,  35  Tex. 
113;  State  v.  Clinch,  8  Iowa,  401;  1  Bnc. 
Plead.  &  Prac.  307.  It  devolves  upon  the 
state  In  both  pleading  and  proof  to  specially 
bring  the  defendants  within  all  the  material 
words  of  the  statute,  and  nothing  can  or  will 
be  taken  by  Intendment  against  them.  State 
V.  Sdirit,  130  Mo.  401,  32  S.  W.  977.  The 
instruction  above  set  out  authorizes  a  con- 
viction upon  the  Jury  finding  with  respect  to 
this  matter.  The  mere  fact  "that  John  Hill- 
man,  one  of  the  defendants,  was  a  married 
man  and  had  a  wife  living,"  even  though  his 
codefendant  was  this  "wife  living,"  there  Is 
not  a  word  in  the  Instruction  requiring  the 
Jury  to  find  that  John  Hlllman  and  his  co- 
defendant  were  not  married  to  each  other. 
It  might  be  true  as  directed  therein  that 
even  though  "John  Hlllman,  one  of  the  de- 
fendants, was  a  married  man  and  had  a 
wife  living,"  that  his  codefendant  was  the 
"wife  living."  The  Instruction  should  have 
required  the  Jury  to  find  a  verdict  In  af- 
firmance of  this  negative  proposition,  which 
would  operate  to  acquit  both  defendants; 
that  is,  that  they  were  not  married  to  each 
other. 

For  the  error  mentioned,  the  Judgment  will 
be  reversed  and  the  cause  remanded.  It  is 
so  ordered. 


BLAND,  P.  J.,  concurs. 

sents. 


GOODE,  J.,  dls- 


RETSSAtJS  V.  WHITES  et  al. 

(St.  Louis  Court  of  Appeals.     Missouri.    Dec. 
17,  1907.) 

1.  Pbircipal  ahd  SuBETT- Surety-  Defined. 

A  surety  Is  one  who,  being  liable  to  pay  a 

debt  or  perform  an  obligation,  is  entitled,  if  it 

is  enforced  against  him,  to  indemnity  from  an- 
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other,  who  ought  himself  to  have  made  payment 
or  performed  the  obligation  before  the  surety  was 
required  to  do  so. 

TEd.  Note.— For  cases  in  point,  see  Cent  IM;. 
vol.  40,  Principal  and  Surety,  {  1<1 

2.  Sake— SUBETJES  —  Special  De8ionation— 
Necessity. 

Though  one  in  fact  a.  surety  may  by  express 
terms  obligate  himself  as  a  prmcipal,  and  thus 
waive  the  rights  accruing  to  him  as  a  surety, 
that  several  persons  become  both  jointly  and 
severally  bound  to  pay  a  debt,  which  as  be- 
tween themselves  is  the  debt  of  one  of  their 
number,  does  not  make  them  principals  so  as 
to  deprive  them  of  their  rights  as  sureties, 
though  the  obligors,  other  than  the  principal 
debtor,  are  not  identified  in  the  writing  as  sure- 
ties, and  where  a  joint  and  several  bond,  not 
designating  any  one  as  principal  or  as  surety, 
bound  the  obligors  to  respond  for  the  default 
of  one  of  them  the  other  obligors  were  sureties. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  §§  105,  106.] 

3.  Same— Contbactob'b  Bond— Dibchabgk  ow 

SUKETIBS — AXTEBATION   OF  CONTBACT. 

A  building  contractor's  surety  was  dis- 
charged where  the  contract  was  changed  without 
the  sureties'  consent  by  the  substitution  of  a 
stone  wall  for  a  wooden  girder,  by  the  laying 
of  concrete  along  the  foundation  walls,  by 
a  change  as  to  the  character  of  a  skylighL 
by  the  addition  of  a  door  and  wainscoting,  and 
the  substitution  of  a  door  for  a  window,  the 
changes  increasing  the  'Contractor's  burden  to 
the  extent  of  $18.76. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  H  102-164.] 

4.  Same. 

Though,  where  a  building  contract  author- 
izes changes  from  the  specifications,  such  changes 
may  be  made  without  discharging  a  contractor's 
sureties,  a  provision  of  such  a  contract  that 
the  price  should  be  paid  only  on  the  architect's 
certificates  as  the  work  progressed,  and  on  a 
basis  of  70  per  cent  of  its  value,  "subject  to 
additions  and  deductions  as  may  be  hereinafter 
provided,"  did  not  authorize  the  parties  to 
change  the  terms  of  a  contract  without  the  gare- 
ties'  consent;  there  being  no  other  provision  in 
the  contract  authorizing  changes. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  H  162-164.] 

Appeal  from  Circuit  Court,  Phelps  County ; 
Bobert  Lamar,  Special  Judge. 

Action  by  Charles  Reiesaus  against  W.  Vas 
Whites  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

Wataon  &  Holmes,  for  appellants.  J.  B. 
Harrison,  for  respondent 

NOBTONI,  J.  Tbe  suit  is  on  a  builder's 
bond.  Plaintiff  recovered  in  the  circuit  court 
against  both  the  builder  and  his  sureties.  De- 
fendants appeal.  The  plaintiff,  Beissaus,  en- 
tered Into  a  contract  with  the  defendant  W. 
Vas  Whites,  a  contractor  and  builder,  where- 
by Whites  undertook  to  do  certain  excavating, 
furnish  all  the  material,  labor,  etc.,  and  erect 
for  plaintiff  a  certain  brick  building,  etc., 
In  St  James,  Mo.  For  the  same  consideration 
and  at  the  same  time,  defendant  Whites,  the 
builder,  executed  and  delivered  to  plaintiff  a 
bond  conditioned  for  the  faithful  performance 
of  the  building  contract,  and  defendants  J. 

5.  Williams,  N.  Whites,  and  C.  W.  Pace  be- 
came Jointly  and  severally  obligated  with  the 


contractor,  W.  Vas  Whites,  in  this  bond.  Tbe 
builder  failed  to  comply  with  several  stipor 
latlons  of  the  contract  with  respect  to  tbe 
payment  for  materials  used  by  him  In  con- 
structing the  building.  These  accounts  be- 
ing llenable  in  their  nature,  plaintiff  proceed- 
ed, under  competent  provlfiions  of  tbe  contract 
to  that  effect,  to  pay  tbe  same  and  relieve  bis 
building  from  the  liens.  Plaintiff,  having  ex- 
pended several  hundreds  of  dollars  In  ex- 
cess of  the  amount  due  the  contractor  In  dis- 
charging these  accounts,  prosecutes  this  suit 
against  all  of  the  obligors  In  the  bond,  aa- 
slgnlng  the  breach  above  mentioned.  Tbe 
case  was  referred  in  the  circuit  court  The 
referee,  liaving  beard  tbe  evidence,  made  a 
finding  of  fact,  and  recommended  Judgment 
for  tbe  plaintiff  against  all  of  the  defendants. 
The  court  overruled  defendants'  exceptions  te 
tbe  report  of  the  referee,  and  entered  Judg- 
ment In  accordance  with  the  finding  of  fact 
and  recommendation  therein  given.  The  rec- 
ord discloses  an  appeal  on  tbe  part  of  all  tbe 
defendants.  However  this  may  be,  there  is 
no  argument  advanced  here  seeking  to  re- 
verse tbe  Judgment  of  tbe  circuit  court  in  so 
far  as  defendant  W.  Vas  Whites  Is  concern- 
ed. All  of  tbe  arguments  advanced  In  this 
court  are  In  favor  of  those  defendants  other 
than  the  contractor  himself,  upon  tbe  theory 
that  they  are  sureties  In  his  bond,  and,  as 
such,  are  released  from  Its  obligation  because 
of  certain  changes  made  in  the  original  con- 
tract by  the  principal  parties  tbeeeto  without 
tbelr  consent 

In  support  of  the  judgment  it  la  argued  on 
behalf  of  the  plaintiff,  first,  that  the  several 
defendants  last  mentioned  are  principals,  and 
not  sureties.  In  tbe  bond,  and  ue  therefore 
not  entitled  to  tbe  ordinary  rights  and  equi- 
ties accruing  to  sureties;  and,  second,  that, 
even  though  they  are  sureties  In  tbe  bond,  tbe 
several  admitted  changes  in  tbe  contract  were 
made  with  the  consent  of  such  sureties  given 
by  them  at  the  time  of  the  execution  of  the 
contract,  as  Is  manifested  by  the  express 
terms  of  the  instrument,  which,  it  is  assert- 
ed, contemplated  by  competent  provisions, 
that  changes  from  Its  original  terms  might 
be  made  by  the  principal  parties.  If  this  lat- 
ter proposition  of  fact  be  true,  tbe  sureties 
remain  liable  as  a  matter  of  course,  notwith- 
standing such  changes,  for  the  reason  it  Is  so 
nominated  In  the  bond.  The  circuit  coiurt 
gave  its  Judgment  upon  the  theory  that  tbe 
defendants,  other  than  the  contractor,  were 
principals  with  him,  and  not  sureties  In  the 
bond.  Tbe  first  Inquiry  Is:  Are  the  defend- 
ants other  than  tbe  contractor  sureties?  In 
order  to  reach  an  accurate  solution  of  this 
question.  It  Is  Important  to  ascertain  first 
with  precision,  just  what  a  contract  of  sure- 
tyship is  and  how  such  a  contract  may  be 
identified  and  determined  from  that  of  the 
principal.  Now,  a  surety,  as  we  understand 
It,  is  a  person  who,  being  liable  to  pay  a  debt 
or  perform  an  obligation,  is  mtitled.  If  It  la  e»- 
forced  against  bim,  to  be  Indemnified  by  some 
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otiier  peraob,  who  ongbt  himself  to  have  made 
payment  or  performed  the  obligation  before 
the  surety  was  required  to  do  so ;  or,  In  other 
words.  It  is  the  established  law  that  when- 
ever, as  between  two  or  more  debtors  liable 
to  the  creditor  to  pay  the  same  debt  or  per- 
form the  same  obligation,  it  Is  the  debt  or 
obligation  of  one  of  them,  the  others  may 
be  said  to  be  and  are  snretlee  for  him  who, 
as  between  themselves,  should  have  first  paid 
the  debt  or  performed  the  obligation.  Smith 
▼.  Shelden,  85  Mich.  42,  24  Am.  Rep.  529; 
Wendlandt  t.  Sohre,  87  Minn.  162,  S3  N.  W. 
700 ;  Cassan  ▼.  Maxwell,  39  Minn.  391,  40  N. 
W.  357 ;  Brandt  on  Snretyshlp  (3d  Ed.)  |  1 ; 
27  Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  431, 
432 ;  Stem's  Law  of  Suretyship,  {§  1-6. 

It  Is  argued  on  behalf  dt  the  plaintiff,  how- 
ever, that  because  the  obligors  are  not  ex- 
pressly denominated  or  pointed  out  In  the 
bond,  the  one  as  principal  and  the  others  as 
surety,  they  all  became  principals  by  execut- 
ing the  bond  which,  in  express  terms,  de- 
clares Itself  to  be  a  Joint  and  several  obliga- 
tion. Now,  while  It  is  very  true  that  one 
who  Is  In  fact  a  surety  may,  by  the  express 
terms  of  a  contract,  obligate  himself  as  a 
principal  so  as  to  exclude  the  Idea  of  surety- 
ship, and  thus  waive  the  rights  and  equities 
which  accrue  to  him  as  incident  to  the  coif 
tract  of  suretyship  (Plcot  v.  Slgniago,  22  Mo. 
587;  McMillan  v.  Parkell,  64  Mo.  286 ;  Beers 
V.  Wolf,  116  Mo.  179,  22  S.  W.  620;  Wood  v. 
Motley,  83  Mo.  App.  97;  Brandt  on  Suretsr- 
sbip  [3d  Ed.]  {  61),  It  is  not  true,  in  the  ab- 
sence of  some  express  words  signifying  as 
much,  that  several  persons  by  merely  becom- 
ing both  Jointly  and  severally  boimd  to  pay 
a  debt  or  dl'scharge  an  obligation  which,  as 
between  themselves.  Is  the  debt  or  obligation 
of  one  of  their  number,  thereby  become  as 
principals  in  such  a  sense  as  to  forego  the 
rights  and  equities  incident  to  suretyship. 
The  fact  that  those  of  the  obligors  other  than 
the  principal  debtor  are  not  mentioned  or 
identified  in  or  upon  the  writing  as  sureties 
is  entirely  without  influence.  This  is  true' 
for  the  reason  if  it  appears  that  there  la  a 
principal  contract  which,  in  the  first  Instance, 
Is  the  Obligation  of  cme  of  their  number 
(Brandt  on  Suretyship  [3d  Ed.]  {  19),  and 
that  this  principal  obligation  Is  assumed  in 
the  full  measure  of  its  scope  by  the  Joint 
and  several  obligors  under  such  circumstan- 
ces as  will  i>ennit  them,  in  event  they  are 
required  to  pay  the  debt  or  any  part  thereof, 
to  recover  so  much  as  they  have  discharged 
from  the  obligor  whose  duty  it  was  to  first 
discharge  the  entire  obligation,  then  the  con- 
tract is  one  of  suretyship,  notwithstanding 
the  precise  form  of  the  words  employed.  The 
form  of  words  is  wholly  immaterial,  unless 
the  obligors  expressly  signify  a  purpose  to 
waive  their  rights  as  sureties  and  become 
bound  as  principals,  and,  if  this  Intention  is 
not  signified,  the  ordinary  rights  and  equities 
Incident  to  suretyship  arise,  not  from  the 


particular  words,  but  from  the  posltlcm  the 
parties  have  assumed  toward  each  other  with 
respect  to  the  debt  or  obligation  assumed. 
Brandt  on  Suretyship  (3d  Ed.)  (  1 ;  Smith  v. 
Shelden,  35  Mich.  42,  24  Am.  Sep.  529;  Clarlc 
V.  Turk  (Tex.  Civ.  App.)  50  S.  W.  1070;  27 
Amer.  &  Bug.  Ency.  Law  (2d  Ed.)  432.  The 
bond  in  suit  Is,  by  express  provision,  a  Joint 
and  several  obligation  whereby  all  of  the  de- 
fendants, without  denominating  any  one  as 
principal  or  any  one  as  surety,  firmly  bound 
themselves,  their  executors,  etc.,  to  pay  the 
plaintiff,  Oharles  Belssaus,  eta,  conditioned 
as  follows :  "The  condition  of  this  obligation 
is  such  that  if  the  attove  bounden,  W.  Vas 
Whites,  his  executors,  *  •  •  shall  in  all 
things  stand  to  and  abide  by  and  well  and 
truly  keep  and  perform  the  covoiants,  condi- 
tions, and  agreements  in  the  above-mentioned 
contract,  entered  into  by  and  between  the 
said  Charles  Relssaus  and  the  said  W.  Vas 
Whites,"  etc.,  and  shall  fully  perform  the 
contract,  etc.,  then  the  obligation  to  be  void, 
otherwise  to  remain  in  full  force.  There  ap 
pears  in  this  a  Joint  and  several  undertaking 
on  the  part  of  the  obligors  other  than  the 
contractor  himself  to  respond  for  the  de- 
fault of  the  contractor  and  indemnify  the  ob- 
ligee, Relssaus,  to  the  extent  of  loss  entailed 
upon  him  by  reason  of  the  default  of  Whites, 
the  contractor.  It  thus  appears  that  Whites, 
the  contractor,  is  the  principal  obligor,  and 
therefore  It  was  his  duty  to  first  discharge 
whatsoever  obligation  had  accrued  to  Rels- 
saus on  the  bond  because  of  his,  the  con- 
tractor's, default,  and  thus  save  harmless  his 
co-obligors,  the  other  defendants.  Not  havhig 
done  so,  It  was  the  privilege  of  Relssaus  to 
proceed  against  all  of  the  defendants,  and.  If 
he  shall  recover,  it  is  certainly  beyond  cavil 
or  controversy  that  the  several  defendants, 
other  than  the  contractor,  have  a  right  to  de- 
mand and  enforce  Indemnity  and  not  contri- 
bution from  the  contractor.  Whites.  This  be- 
ing true,  there  are  present  every  element  of 
suretyship  in  the  undertaking  before  us  and 
the  defendants,  J.  8.  Williams,  N.  Whites, 
and  C.  W.  Pace,  are  adjudged  to  be  sureties, 
and,  as  such,  entitled  to  the  rights  ordinarily 
Incident  to  such  relation. 

2.  It  is  insisted  the  sureties  are  released 
from  the  obligation  of  the  bond,  because  the 
parties  made  numerous  changes  in  the  princi- 
pal contract  without  their  consent.  The  ar- 
gument predicates  upon  the  familiar  proposi- 
tion that  a  surety,  being  a  favorite  in  the 
law,  has  a  right  to  stand  upon  the  strict 
terms  of  his  contract  and  that  any  change 
therefrom  by  the  principal  parties,  without 
his  consent,  will  operate  his  release  for  the 
reason  such  changes  destroy  the  Identity  of 
bis  contract,  and  substitute  another  and  dis- 
tinct undertaking  for  that  assumed  by  him 
In  the  first  instance.  In  accord  with  this 
doctrine,  it  has  frequently  been  determined 
there  is  no  Implied  obligation  on  the  part  of 
the  surety  that  he  has  undertaken  more  or 
other  tlian  that  expressed  In  his  contract,  for 
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It  Is  only  to  the  extent  and  in  the  manner  and 
under  the  circumstances  pointed  out  In  the 
obligation  be  is  bound,  and  no  further.  Mil- 
ler T.  Stewart,  9  Wheat  (U.  S.)  681,  6  L.  Ed. 
189 ;  8.  c,  4  WasiL  C.  C.  26,  Fed.  Cas.  No.  9,- 
581;  Nofslnger  t.  Hartnett,  84  Mo.  549; 
Oberbeck  T.  Mayer,  68  Mo.  App.  289 ;  Bauer 
T.  Cabanue,  105  Mo.  110,  16  S.  W.  521; 
Brandt  on  Suretyship  (3d  Ed.)  S  106;  27 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  489-496; 
Martin  t.  Whites  (decided  at  this  term,  but 
not  yet  offlclally  reported)  106  S.  W.  008. 

Invoking  the  principle  referred  to,  the 
sureties  point  out  numerous  changes  by  the 
principal  parties  from  the  stipulations  of 
their  contract  as  manifested  by  the  plans  and 
specifications  which  were  made  parcel  there- 
of, and  that  these  changes  were  made  with- 
out their  consent.  In  respect  of  this  matter 
of  defense,  the  referee  found  the  facta  as 
follows: 

(a)  That  under  the  west  storeroom  a  stone 
wall  was  substituted  by  the  contractor  at  the 

,  request  of  the  owner  and  architect,  instead  of 
tf  wood  girder  mentioned  in  the  specifications, 
and  this  change  was  without  the  consent  of 
the  sureties.  It  appears  the  contract  re- 
quired the  builder  to  remove  the  dirt .  ex- 
cavated, and  not  permit  it  to  remain  under 
the  building.  The  contractor  failed  to  carry 
out  this  provision.  The  owner  and  architect 
determined  tliat  to  permit  the  dirt  to  remain 
under  the  building  would  cause  decomposi- 
tion of  a  wood  girder  called  for  in  the  specifi- 
cations, and  insisted  upon  the  contractor  re- 
moving the  same.  They  proposed  as  an  altera 
native,  however,  that  he  might  permit  the 
dirt  to  remain  if  he  chose,  and  erect  a  stone 
wall  as  a  support  for  the  floor  Joists  In  lieu 
of  the  wood  girder,  the  wall  to  be  paid  for  at 
the  price  provided  in  the  contract  for  other 
rubble  masonry.  Nothing  appears  tending  to 
show  the  value  of  the  wall  or  the  amount 
paid  therefor.  Suffice  to  say  it  was  paid  for 
at  the  same  rate  provided  in  the  contract  for 
certain  other  rubble  masonry  which  was  au- 
thorized and  called  for  In  the  speclflcationa, 
and  from  this  fact  it  may  be  gathered  that  no 
loss  was  entailed  upon  the  contractor  there- 
by. However  that  may  be,  enough  appears  to 
show  a  new  and  additional  stipulation  was 
ingrafted  upon  the  principal  contract  by  the 
principal  parties  without  the  consent  of  the 
sureties.  Tills  new  stipulation  operated  to 
change  the  terms  of  the  contract  between  the 
parties  from  those  assumed  in  the  bond. 

(b)  The  referee  found  that  certain  concrete 
work  was  laid  along  the  foundation  walls, 
and  that  this  work  was  not  contemplated  or 
specified  in  the  contract.  The  contractor  fail- 
ed to  remove  certain  refuse  dirt  as  required, 
and,  as  It  was  feared  the  dirt  would  injure 
the  brick  walls  because  of  Its  communicating 
dampness  thereto,  the  owner  and  architect 
Insisted  upon  its  removal.  As  an  alternative, 
however,  they  agreed  upon  and  permitted  the 
contractor  to  build  a  line  of  concrete  around 


the  walls,  which  they  accepted  in  lieu  of  re- 
moving the  dirt  The  sureties  were  not  con- 
snlted^  and  did  not  consent  thereto.  The  con- 
crete work  mentioned  was  paid  for  by  the 
owner  presumably  at  a  fair  price.  However 
this  may  be,  the  fact  remains  that  the. prin- 
cipal parties,  In  proposing  and  accepting  the 
alternative  mentioned.  Ingrafted  an  addition- 
al stipulation  upon  the  principal  contract 
without  the  consent  of  the  sureties,  which 
operated  to  change  its  terms  from  those  as- 
sumed in  the  bond. 

(c)  The  referee  also  found  that  by  the 
agreement  of  the  architect,  who  was  plain- 
tiff's agent,  and  the  contractor,  and  without 
the  consent  of  the  sureties,  a  skylight  differing 
from  the  one  described  in  the  specifleations 
was  selected  and  Installed.  No  extra  expense 
was  entailed  on  this  account  The  cost  of  the 
skylight  installed  was  about  the  same  as 
would  have  been  that  specified.  This  change 
was  at  the  Instance  of  the  contractor.  It 
was  a  concession  made  to  him  without  the 
consent  of  the  sureties.  It  nevertheless  in- 
grafted a  stipulation  upon  the  contract  be- 
tween the  original  parties  which  operated 
to  change  its  terms  from  those  assumed  by 
the  sureties  at  the  time  of  executing  the  bond. 

(d)  The  referee  further  found  that  the  con- 
tractor, at  the  request  of  the  owner,  put  in  a 
door  not  specified  under  a  stairway,  and 
the  extra  cost  entailed  upon  him  thereby  was 
$5;  that  on  the  order  of  the  Owner  a  door 
was  substituted  in  one  place  where  a  win- 
dow wag  called  for  In  the  specifications,  and 
this  cliange  entailed  an  extra  cost  of  $5.75 
from  the  contract;  that  at  the  Instance  of 
the  owner  the  contractor  put  In  wainscoting 
in  the  kitchen  which  was  not  specified  in  the 
contract,  and  this  change  entailed  an  extra 
cost  of  $8  upon  the  contractor.  None  of  these 
changes  were  consented  to  by  the  sureties. 
There  is  nothing  In  the  record  tending  to 
show  the  contractor  received  extra  pay  for 
any  of  these  items.  The  record  discloses 
that  he  received  only  the  amount  due  him 
under  the  provisions  of  the  contract  as  It 
was  written.  However  this  may  be,  each  of 
the  changes  above  referred  to  ingrafted  a 
new  stipulation  upon  the  principal  contract 
without  the  consent  of  the  sureties,  which 
operated  to  change  its  terms  from  those  as- 
sumed by  the  several  sureties  when  they 
executed  the  bond. 

It  is  suggested  that,  if  some  of  these  chan- 
ges made  by  the  owner  and  contractor  en- 
tailed no  additional  expense  and  the  extra 
expense  of  others  was  fully  paid  to  the  con- 
tractor by  the  owner,  then  the  liability  of 
the  sureties  was  in  no  sense  enlarged  there- 
by, and  such  changes  should  be  treated  as 
immaterial  deviations,  etc.  Now,  it  is  proper 
to  say  here  that  the  doctrine  with  respect  to 
immaterial  deviations  from  the  contract  In 
respect  of  acts  of  omission  and  commission 
In  matters  of  performance  is  not  pertinent 
to  the  case  in  Judgment  as  it  was  to  that  of 
Martin  v.  Whites  (decided  at  this  term  of 
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court  but  not  yet  officially  reported)  106  S.  W. 
60S,  for  tbe  reason  here  the  matters  com- 
plained of  are  not  alone  mere  deviations  in 
performance  from  provisions,  such  as  those 
designed  to  regulate  the  mode  and  manner 
of  payment,  etc.,  nor  are  they  alcme  devta- 
tlons  in  the  matter  of  performance  from  the 
plans  and  specifications  after  which  the 
bnlldlng  should  be  fashioned,  but,  on  the  con- 
trary, the  complaint  is  that  new  and  addition- 
al terms  and  stipulations  have  been  added 
by  agreement  of  the  principal  parties  to  the 
principal  contract  .without  the  consent  of 
the  sureties,  which  new  stipulations  so  com- 
pletely change  the  principal  contract  by  de- 
ducting from  and  adding  to  its  terms  as  to 
entirely  destroy  Its  identity.  There  is  a  no- 
ticeable distinction  in  the  cases  dealing  with 
the  two  propositions  suggested,  although  it 
is  not  oft«i  pointed  out,  and  the  law  Is  some- 
what confused  by  reason  of  the  distinction 
belnsr  overlooked  at  times.  The  one  class  of 
cases,  those  dealing  with  mere  permissive  de- 
viations in  acts  and  omissions  of  performance 
without  any  agreement,  express  or  implied, 
between  the  owner  and  the  contractor  there- 
about, turn  upon  the  question  of  the  mater- 
iality of  such  deviations,  and  the  Inquiry  di- 
rects Itself  to  ascertain  whether  or  not  the 
deviation  was  substantial  or  insubstantial, 
when  considered  with  reference  to  the  Inten- 
tion of  the  parties,  as  manifested  in  the  con- 
tract when  viewed  from  the  standpoint  of  the 
surety's  risk.  For  example,  see  Smith  v. 
MoUeson,  148  N.  Y.  241,  42  N.  B.  669,  and 
other  authorities  cited  In  Martin  v.  Whitea 
The  other  class,  of  which  the  case  at  bar  is 
one,  where  the  original  contract  has  been 
departed  from,  not  merely  a  permissive  de- 
parture, however,  but  a  departure  made  in 
conformity  to  one  or  more  subsequent  express 
or  Implied  agreements,  turn  upon  the  ques- 
tion of  whether  or  not  the  identity  of  the 
surety's  contract  has  been  destroyed  by  the 
principal  parties  adding  to  or  deducting  one 
or  more  new  terms  or  stipulations  therefrom 
without  his  consent,  and,  If  so,  the  surety  Is 
discharged.  In  such  cases  it  is  wholly  im- 
material whether  the  surety's  risk  is  increas- 
ed or  diminished.  The  mere  destruction  of 
the  Identity  of  the  contract  without  the  sure- 
ty's consent  is  sufficient  to  <H>erate  his  re- 
lease. The  reasoning  of  the  law  Is  the  surety 
is  not  bound  by  the  old  contract,  for  that 
has  been  abrogated  by  the  new.  Neither  is 
be  bound  by  the  new  contract,  because  he  is 
no  party  to  it,  nor  can  it  be  split  into  parts 
80  as  to  be  his  contract  to  a  certain  extent 
and  not  for  the  residue;  and  therefore  the 
surety  Is  either  boimd  in  toto  or  not  at  all. 
Beers  ▼.  Wolf,  116  Mo.  179.  22  S.  W.  620; 
Warden  ▼.  Ryan,  87  Mo.  App.  466;  Evans 
V.  Graden,  125  Mo.  72,  28  S.  W.  439;  Fuller- 
ton  Lumber  Co.  v.  Gates,  89  Mo.  App.  201; 
Bethnne  v.  Dozler,  10  Oa.  235 ;  Prairie  State 
Nat  Bank  ▼,  U.  8.,  164  U.  S.  227,  17  Sup. 
Ct  142,  41  L.  Ed.  412;  Humes'  Est  v.  Fidel- 
ity, etc.,  Co.,  96  Mo.  App.  467,  70  S.  W.  518; 


Leavel  v.  Porter,  52  Mo.  Aiq;>.  632 ;  Brandt  on 
Suretyship  (3d  Ed.)  {  427.  Whatever  may  ap- 
pear with  respect  to  the  cost  of  several  of 
the  changes  above  mentioned,  the  referee's 
report  shows  clearly  the  following  items  en- 
tailed extra  cost  upon  the  contractor  by  rea- 
son of  the  changes  mentioned:  On  account 
of  the  door  under  the  stairway,  $5;  on  ac- 
count of  a  door  being  substituted  for  a  win- 
dow, $5.75 ;  and  on  account  of  wainscoting  In 
the  kitchen,  $8.  All  of  these  were  changes 
from  the  speclflcations  which  were  parcel 
of  the  original  contract  It  appearing  the 
contractor  received  from  the  owner  only  the 
amounts  due  under  the  contract  therefore 
no  additional  compensation  was  allowed  him 
on  account  of  these  changes.  In  such  circum- 
stances they  were  certainly  not  Immaterial 
deviations  for  they  actually  Increased  the 
burden  of  the  contractor  to  the  amount  of 
118.76,  as  found  by  the  referee,  and  thereby 
enlarged  the  obligation  on  which  it  is  now 
sought  to  charge  the  surety.  These  changes 
of  themselves  are  sufficient  to  operate  the 
sureties'  discharge.    Beers  v.  Wolf,  supra. 

3.  It  Is  argued  on  the  part  of  plalntlfTs 
that  the  contract  contemplated  changes  should 
be  made  firom  its  original  terms  as  the  build- 
ing progressed,  and  for  that  reason  the 
sureties  are  not  entitled  to  be  discharged.  It 
is  very  true  that  when  the  building  contract 
authorizes  variations  and  changes  from  the 
specifications  to  be  made,  such  changes  may 
be  made  in  conformity  thereto  without  dis- 
charging the  sureties.  This  proposition  rests 
upon  the  fact  that  the  sureties  have  consent- 
ed In  the  first  instance  to  the  changes  in  the 
prescribed  manner.  Fullerton  Lumber  Co.  v. 
Gates,  89  Mo.  App.  201 ;  Eldrldge  v.  Fuhr,  59 
Mo.  App.  44;  Bumes'  Estate  v.  Fidelity,  etc., 
Co.,  96  Mo.  App.  467,  70  S.  W.  518 ;  Beers  v. 
Wolf,  116  Mo.  179,  22  S.  W.  620.  In  this 
connection,  after  providing  the  money  shall 
be  paid  out  only  on  certificates  of  the  archi- 
tect as  the  work  progressed  and  on  a  basis 
of  70  per  cent  of  Its  value,  the  only  provi- 
sion of  the  contract  referring  to  future  chan- 
ges Is  as  follows:  "Subjected  to  additions 
and  reductions  as  may  be  hereinafter  provid- 
ed." Now,  it  is  argued  from  this  the  parties 
contemplated  additions  and  reductions  should 
be  made  to  the  terms  of  the  contract  The 
language  quoted  certainly  goes  no  further 
than  to  authorize  the  per  cent  mentioned,  to 
be  ascertained  with  reference  to  the  estimated 
value  of  the  labor  and  materials  in  place  un- 
der the  original  contract  and  such  "additions 
and  reductions"  as  might  be  "hereinafter  pro- 
vided." There  is  no  provision  thereafter  In 
the  contract  nor  thereinbefore  for  that  mat- 
ter, providing  for  dianges  from  the  original 
stipulations,  and  the  words  above  quoted, 
which  are  invoked  In  aid  of  this  argument 
cannot  be  reasonably  construed  to  confer  the 
consent  of  the  sureties  and  authorize  the 
principal  parties  to  change  the  original  con- 
tract 

For  the  reasons  given,  the  judgment  will 
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toe  reversed  and  the  cause  remanded,  wltb 
directions  to  the  trial  conrt  to  enter  ]adg^ 
ment  for  the  plaintiff  against  the  principal 
defendant,  In  accordance  with  the  finding  of 
the  referee,  and  discharge  the  defendant 
sureties.    It  is  so  ordered. 

BLAND,  P.  X,  and  600DE,  J.,  concur. 


MARTIN  et  al.  t.  WHITES  et  al. 

<St.   Louis  Conrt  of  Appeals.    Missouri.    Dee. 
17,  1907.) 

1.  PBtNCrPAL     AMD     SOSaTT  —  DiSOHABOX     OF 

SuHBTT— Alteration  of  Contbaot. 

Though  liability  of  a  surety  may  not  be  ex- 
tended beyond  the  strict  terms  of  bis  contract, 
and  any  alteration  In  the  terms  by  the  princitial 
parties  thereto,  without  his  consent,  will  dis- 
charge him,  where,  at  the  contractor's  surety's 
request,  the  owner  extended  the  time  for  tiie 
completion  of  the  work,  the  surety  was  not  dis- 
diarged  because  the  written  contract  was  altered 
to  snow  such  extension,  though  be  did  not  con- 
sent to  the  interlineation. 

[Ed.'  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  40,  Principal  and  Surety,  ||  169-180.] 

2.  Alteration  of  Instbttukntb— Contbactb— 
Necessity  fob  Consent. 

When  parties  agree  upon  a  change  in  the 
terms  of  a  contract,  the  contract  Is  not  Invalid- 
ated because  one  of  them,  without  the  knowledge 
of  the  other,  notes  the  alteration  on  the  instru- 
ment 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  40.  Principal  and  Surety,  8S  169-180.] 

S.  Principal  and  Surett— Sdbbty'b  Oblioa- 

tion— Rule  fob  Constbuing. 

Contract  of  suretysbio  must  be  construed 
reasonably,  in  the  light  of  the  parties'  intent 
and  by  the  surrounding  facts  and  circumstances. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  {  103.] 

4.  Appeal— Review— Refebeb's    Findinos— 
Conclt;sivenes8. 

A  referee's  finding,  if  '  supported  by  sub- 
stantial testimony,  is  conclusive  on  appeal. 

SEM.  Note. — For  cases  in  point,  see  Cent  Mg. 
.  8,  Appeal  and  Error,  gf  4006,  4007.] 

5.  Prtncipal    ano    Subett  —  Dibohabge    of 
Surety- Immaterial  Deviations. 

Though  an  obligee's  act  which  increases  a 
surety's  risk,  discharges  the  surety,  and  though 
secanty  held  by  the  obligee  to  assure  the  dis- 
cbarge of  the  obligation,  or  any  rights  given 
the  owner  by  a  contractor  in  a  building  contract 
to  secure  its  faithful  performance  inure  to  the 
contractor's  surety,  and  he  is  discharged  from 
liability  to  the  extent  of  which  the  owner  sur- 
renders such  secnritiea  otherwise  than  according 
to  the  contract  or  without  the  surety's  consent 
where  a  building  contract  provided  that  the  con- 
tractor should  be  paid  as  the  work  progressed  80 
per  cent  of  the  price  of  the  work  done,  upon  the 
architect's  certificates,  the  contractor's  surety 
wan  not  discharged  be<^use  payments  were  made 
without  such  certificate  where  no  payment  was 
made  in  excess  of  such  percentage;  the  surety 
not  being  prejudiced  by  the  deviation  from  the 
contract. 

Appeal  from  Circuit  Court,  Phelps  County ; 
Robt  Lamar,  Special  Judge. 

Action  by  Herman  Martin  and  others,  trus- 
tees of  the  German  Lutheran  Congregation, 
etc.,  against  W.  Vas  Whites  and  another. 
From  a  Judgment  for  plaintiffs,  the  defend- 
ant surety  aKieals.    Affirmed. 


Watson  &  Holmes,  for  appellants.  J.  B. 
Harrison,  for  respondents. 

NORTONI,  J.  The  suit  is  on  a  builder's 
bond.  Plaintiffs  recovered,  and  the  defendant 
surety  appeals.  On  the  Ist  day  of  Jnne,  1904, 
the  plaintiffs,  trustees  of  the  German  Luth- 
eran Congregation  of  St  James,  Mo.,  entered 
into  a  contract  In  writing  with  one  W.  Vas 
Whites,  a  builder,  whereby  said  Whites  bound 
himself  to  furnish  all  of  the  materials,  labor, 
etc.,  and  erect  for  plaintiffs  a  certain  house 
of  worship  situate  at  St  James,  Mo.  In 
conjunction  with  this  contract  and  of  even 
date  therewith.  Whites  executed  to  plain- 
tiffs a  bond  conditioned  that  he  would  faith- 
fully perform  the  contract  etc.  The  defend- 
ant Cox  Is  surety  on  the  bond.  The  con- 
tractor. Whites,  hreadied  the  obligation  of 
the  building  contract  by  failing  to  pay  cer- 
tain material  bills,  for  which  liens  were  filed 
against  the  building,  and  plaintlfCs  instituted 
this  suit  on  the  bond  against  Whites,  the  con- 
tractor,- and  Coz,  his  surety.  The  matter 
was  referred  to  Hon.  Chas.  H.  Shubert,  a 
member  of  the  bar,  who,  after  hearing  the 
testimony,  found  the  issues  for  the  plaintiffs, 
and  recommended  Judgment  against  both 
defendants.  The  circuit  court  overmled  de- 
fendants' exceptions,  and  entered  Judgment  in 
accordance  with  the  recommendations  of  the 
referee,  and,  from  this  Judgment,  the  de- 
fendant surety  only  appeals. 

The  facts  and  arguments  thereon  as  to 
whether  or  not  this  defendant  Is  a  principal 
or  surety  In  the  bond  are  precisely  the  same 
as  those  in  another  case  now  under  sub- 
mission. In  this  respet;t,  the  two  cases  being 
identical.  It  is  unnecessary  to  restate  the 
facts  and  reasoning  thereon  which  have  im- 
pelled us  to  adjudge  the  defendant  Cox  to  be 
a  surety,  and  not  a  principal,  In  the  bond. 
The  reasoning  of  the  law,  which  ess^ntlaliy 
enforced  this  conclusion,  is  set  forth  In  the 
opinion  given  In  the  case  of  Reissaus  v. 
Whites  (decided  at  this  term  of  court  bat 
not  yet  officially  reported)  106  S.  W.  60S. 

There  are  two  propositions  advanced  on 
behalf  of  the  defendant  surety,  either  of 
which,  It  is  argued,  operated  his  discharge 
from  the  obligation  assumed  in  the  bond. 
It  is  first  insisted  that  the  defendant  is  dis- 
charged for  the  reason  plaintiffs'  agent,  with- 
out his  consent  made  certain  Interlineations 
In  the  building  contract,  whereby  its  pro- 
visions were  changed  to  conform  to  a  new 
agreement  made  with  the  builder  regarding 
the  time  In  which  the  building  should  be  com- 
pleted, and  thereby  destroyed  the  identity  of 
the  contract.  The  rule  Is  well  established  to 
the  effect  that  a  surety  Is  a  favorite  of  the 
law,  and  his  liability  is  not  to  be  extended  or 
varied  beyond  the  strict  terms  of  bis  contract 
"To  the  extent,  and  in  the  manner,  and  under 
the  circumstances  pointed  out  In  his  obliga- 
tion he  is  bound,  and  no  further."  Therefore 
any  alteration  In  the  terms  of  the  contract  by 
the  principal   parties   thereto,    without  the 
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conBent  of  the  surety,  will  operate  to  dla- 
vtaarge  bim  therefrom,  and,  of  course,  the 
rule   appliee  to  the  contract  of  suretyship 
evinced  by  a  building  bond  the  same  as  to 
any    other    surety.      Miller    ▼.    Stewart,    9 
A\Tieat.  (D.  8.)  681,  6  L.  Ed.  189,  s.  c.  4  Wash. 
C.  C.  26,  Fed.  Cas.  No.  9,591 ;   Eyan  v.  Mor- 
ton, 65  Tex.  258;    State  ex  rel.  t.  Ttttmann, 
154  Mo.  162,  85  S.  W.  679 ;  Krans  v.  Graden, 
125   Mo.  72,  28  8.  W.  439;    Beers  v.  Wolf, 
116    Mo.   179,  22  S.   W.  620;    Nofslnger  v. 
Hartnett,  84  Mo.  549;  Taylor  t.  Jeter,  23  Mo. 
244 :    Warden  v.  Ryan,  37  Mo.  App.  466 ;  Kil- 
loren   t.   Meehan,  56  Ma   App.  427;    Helm 
Brew.  Co.  v.  Hazen,  55  Mo.  App.  277;   Mai- 
lory  T.  Brent,  75  Mo.  App.  473 ;    Chapman  t. 
ESneberg,  96  Mo.   App.   127,   68  S.   W.  974; 
Swasey  y.  Doyle,  88  Mo.  App.  636;   Bumes' 
Estate  ▼.  Fidelity,  etc,  Oo.,  96  Mo.  App.  467, 
70  S.  W.  618;   Eldridge  v.  Fuhr,  59  Mo.  App. 
44 ;    FulleEton  Lumber  Co.  t.  Gates,  89  Mo. 
App.  201;   Asbenbroedel  Club  v.  Finlay,  53 
Mo.  App.  256 ;  Bowman  v.  Globe  Heating  Co., 
80  Mo.  App.  628 ;  Uoyd  on  Building,  8  69 :  27 
Amer.  &  Eng.  Ency.  liaw  (2d  Ed.)  494-496; 
Brandt  on  Suretyship  (8d  Ed.)  i  460.    The 
contract,   which   is  parcel  of  the  bond,  of 
course,  required  the  building  to  be  completed 
by  August  15,  1904.     It  appearing  that  this 
stipulation    could    not    be    complied    with, 
Whites,  the  contractor,  called  upon  plalntifte' 
agent   and  requested  one  week  more  time. 
Plaintiffs'  agent  suggested  an  extension  of 
two  weeks  instead.    The  suggestion  of  two 
weeks  was  diflcnssed,  and,  although  not  then 
agreed  upon,  was  found  to  be  satisfactory  to 
t>oth  parties.    On  the  following  day  Mr.  Cox, 
the  surety,  requested  the  plaintiffs'  agent  to 
grant  Whites  such  additional  time  as  be  re- 
qnlred,  which  request  was  assented  to,  and  In 
conformity  therewith  plaintiffs'  agent,  with- 
out  either   the   contractor   or  surety  being 
present,  and  without  their  knowledge.  Inter- 
lined in  the  written  contract  next  after  the 
provision  requiring  the  building  to  be  com- 
pleted August  15th,   as   follows:    "(Altered 
to  August  29th,  1904.)"     The  argument  ad- 
vanced is  that  even  though  the  surety  re- 
quested the  plaintiffs'  agent  to  grant  Whites 
such  additional  time  as  he  might  desire,  and 
even  though  the  additional  time  desired  by 
Whites  would  expire  on  August  29th,  these 
facts  did  not  authorise  plaintiffs'  agent  to 
write  Into  the  contract  the  words :  "(Altered 
to  August  29th,  1904.)"    It  Is  said,  admitting 
the  proper  construction  to  be  that  the  surety- 
requested  an  extension  of  time  to  the  con- 
tractor,   expiring    August    29,    1904,    he    Is 
nevertheless  discharged  by  the  act  of  plain- 
tiffs' agent  in  altering  the  contract  when  he 
neither  requested  nor  consented  to  the  act  of 
Interlineation,    for   the   reason    such    Inter- 
lineation destroyed  the  Identity  of  his  con- 
tract    The  whole  argument  proceeds  upon 
the  Idea  that  defendant  should  have  consent- 
ed to  the  alteration  In  the  writing  rather  than 
to  the  extension  of  time  which  was  the  change 

ioes.w.-8» 


in  the  contract  In  view  of  the  fact  that  de- 
fendant requested  the  extension  of  time,  and 
thus  voluntarily  consented  to  the  modification 
of  his  original  undertaking  to  that  extent 
we  are  not  impressed  with  the  argument  that 
his  consent — or,  in  other  words,  the  con- 
tract as  modified  with  his  consent — is  to  be 
defeated  for  the  reason  that  plaintiffs,  without 
express  authority  from  defendant  noted  the 
substance  cf  the  modification  upon  the  writ- 
ing. It  Is  true  the  alteration  changed  the 
terms  as  expressed  by  the  original  writing, 
but  it  only  changed  them  In  conformity  to  the 
modified  contract  as  made  by  the  principal 
parties  and  consented  to  by  the  surety ;  and, 
while  it  destroyed  the  identity  of  the  sur- 
ety's original  contract,  it  Indicated  the  truth 
with  respect  to  the  identity  of  the  modified 
contract  to  which  the  surety  had  given  his 
consent  It  is  the  law  that  when  the  parties 
have  agreed  upon  a  change  In  the  terms  of  a 
contract,  as  in  this  case,  the  contract  will 
not  be  Invalidated  by  one  of  the  parties,  with- 
out the  knowledge  of  the  other,  noting  the 
alteration  on  the  Instrument.  See  Phillips 
V.  Crips,  108  Iowa,  605,  79  N.  W.  373 ;  Ward- 
low  V.  List  41  Ohio  St  414 ;  Kane  v.  Herman, 
109  Wis.  33,  85  N.  W.  140;  2  Qyc.  156. 

2.  The  second  proposition  advanced  by  de- 
fendant for  a  reversal  of  the  Judgment  predi- 
cates upon  the  fact  that  the  owner  paid  to 
the  builder  certain  of  the  funds  due  him  with- 
out certificates  of  the  architect,  when  the  con- 
tract provided  for  payment  only  upon  such 
certificates.  It  is  argued  because  of  this  the 
defendant  is  discharged,  for  the  reason  that 
such  payments  were  made  in  violation  of  the 
terms  of  the  contract  In  other  words,  the 
payment  of  these  moneys  to  the  contractor  by 
the  owner  without  the  certificates  of  the  ar- 
chitect Is  such  a  violation  or  deviation  from 
the  express  provisions  of  the  contract  as  to 
operate  a  release  of  the  surety  who  is  bound 
to  respond  only  In  accord  with  the  strict 
terms  of  his  obligation.  Now,  It  is  certain 
that  the  liability  of  the  surety  is  strlctlsslmi 
Juris,  and  that  an  alteration  or  change  in  the 
terms  of  the  contract  by  the  principal  par- 
ties without  his  consent  will  operate  to  re- 
lease him.  This  for  the  reason  the  Identity 
of  the  surety's  contract  Is  thereby  destroyed 
and  a  new  and  distinct  undertaking  has  been 
substituted  for  It  by  the  principal  parties. 
This  doctrine  is  pertinent  in  those  cases  where 
there  has  been  one  or  more  new  express  or 
Implied  agreements  between  the  principal  par- 
ties by  which  the  terms  and  stipulations  of  the 
principal  contract  have  been  added  to  or  de- 
ducted from.  For  an  application  of  the  doc- 
trine and  cases  in  point,  see  Relssaus  t. 
Whites,  and  authorities  therein  cited.  There  Is 
a  marked  distinction,  however,  between  a  case 
where  the  Identity  of  the  surety's  contract  has 
been  destroyed  without  his  consent  and  a  case 
where  there  has  been  merely  an  Immaterial 
deviation  In  performance  from  Its  terms, 
without  any  Implied  or  express  agreement  be- 
tween the  parties  adding  to  or  deducting  from 
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the  original  terms.  The  principal  above  re- 
ferred to  Is  entirely  without  Influence  under 
the  circumstances  mentioned,  when  there  has 
been  a  mere  permissive  deviation  In  acts  and 
omissions  with  respect  to  the  performance  of 
the  contract.  Now  in  such  cases  tlie  matter 
of  the  surety's  liability  or  nonliability  turns 
upon  the  question  as  to  whether  or  not  the 
deviations  by  the'  owner  or  obligee  are  ma- 
terial to  the  surety's  risk.  The  sum  and  sub- 
stance of  the  entire  adjudicated  law  upon  this 
subject  is,  we  believe,  that  whenever  a  credit- 
or does  an  act  whereby  Injury  or  loss  or  lia- 
bility to  loss  or  increase  of  risk  accrues  to 
the  surety  without  his  assent  the  surety  is 
entitled  by  reason  thereof  to  be  discharged. 
In  accord  with  this  doctrine,  It  has  frequent- 
ly been  adjudged  In  building  cases  that  in 
the  matter  of  acts  and  omissions  with  respect 
to  the  performance  of  the  contract  assured 
mere  immaterial  variations  and  insubstantial 
deviations  which  do  not,  in  any  manner,  prej- 
udice the  right  or  encroach  upon  the  liability 
of  the  surety,  will  be  Insufficient  to  operate 
a  discharge.  Smith  v.  Molleson,  148  N.  Y. 
241,  42  N.  E.  669 ;  Geo.  A.  Puller  Co.  v.  Doyle 
(C.  C.)  87  Fed.-  687 ;  27  Amer.  &  Eng.  Bncy. 
Law  (2d  Ed.)  494-496 ;  Brandt  on  Suretyship 
(3d  Ed.)  S  445.  See,  also,  for  a  clear  enuncia- 
tion of  the  sjime  principle,  although  not  build- 
ing cases,  Merriclc  et  al.  v.  Greely,  10  Mo. 
106;  State  ex  rel.  v.  Benedict,  51  Mo.  App. 
642;  Jones  v.  Whitehead,  4  Ga.  397.  The 
principle  is  peculiarly  pertinent  to  these  build- 
ing contracts  where  minor  and  immaterial 
variations  are  so  frequent,  even  though  the 
parties  exercise'  a  high  degree  of  care  and 
good  faith.  It  is  the  law,  too,  tliat  whatever 
securities  of  the  principal  debtor  the  creditor 
may  hold  as  a  further  assurance  of  the  pay- 
ment of  his  debt,  or  whatever  special  rights 
and  privileges  are  vouchsafed  to  the  owner 
by  the  builder  in  a  building  contract  for  the 
purpose  of  securing  to  the  owner  its  faithful 
performance,  inure  to  the  benefit  of  the  sure- 
ty on  the  builder's  bond,  and  the  surety  is 
always  discharged  from  liability  to  the  ex- 
tent to  which  the  creditor  or  owner  has  sur- 
rendered these  securities  otherwise  than  In 
accordance  with  the  contract  or  without  the 
consent  of  the  surety.  Taylor  v.  Jeter,  23  Mo. 
244;  Evans  v.  Graden,  125  Mo.  72,  28  S.  W. 
439 ;  Ryan  v.  Morton,  65  Tix.  258 ;  Warre  v. 
Calvert,  7  Ad.  &  El.  143 ;  Watkins  v.  Pierce, 
10  Mo.  App.  595;  Brandt  on  Suretyship  (3d 
Ed.)  |§  480,  481. 

In  accord  with  these  principles,  it  Is  obvi- 
ous that  if  the  payments  of  the  funds  men- 
tioned were  made  to  Whites  without  certifi- 
cates of  the  architect  when  such  certificates 
were  required  by  the  contract,  and  the  pro- 
vision requiring  the  architect's  certificates  in 
and  of  itself  vouchsafed  an  element  of  se- 
curity to  the  owner  for  the  faithful  perform- 
ance of  the  contract,  then  the  defendant  sure- 
ty was  entitled  by  subrogation  to  the  full 
benefit  of  that  element  of  security,  be  it  ever 
so  slight,  and  is  released  from  the  obligatloa 


of  the  bond.  He  is  released  for  the  reason 
such  deviation  from  the  terms  of  the  contract 
in  making  such  payments  Is  material.  In  that 
it  operates  to  substantially  impair  his  rights. 
It  Is  likewise  obvious  that.  If  there  was  no 
element  of  security  for  the  performance  of 
the  contract  vouchsafed  In  the  covenant  with 
respect  to  the  architect's  certificates  when 
considered  alone,  the  mere  fact  that  the  mon- 
ey was  paid  to  the  contractor  without  the  cer- 
tificates first  being  obtained  certainly  would 
not  operate  to  the  prejudice  of  the  surety. 
Under  such  circumstances,  when  no  substan- 
tial right  of  the  surety  is  impinged  nor  any 
security  inuring  to  his  benefit  surrendered, 
the  surety  will  not  be  released,  even  though 
the  principal  parties  to  the  contract  have 
slightly  deviated  from  Its  terms  by  acts  and 
omissions  In  matters  of  performance.  It 
therefore  appears  the  correct  solution  of  the 
question  of  defendant's  liability  depends  up- 
on the  true  construction  of  those  provisions  of 
the  contract  pertaining  to  the  arciiltect's  cer- 
tificates when  considered  with  reference  to 
the  facts  of  the  case  as  established  by  the 
finding  of  the  referee.  Before  adverting  to  an 
examination  of  the  terms  of  the  contract  for 
the  purpose  of  determining  the  extent  and* 
scope  to  which  it  should  influence  the  ques- 
tion involved,  it  is  important,  first,  to  ascer- 
tain with  certainty  the  rule  concerning  the 
construction  of  the  obligation  of  suretyship. 
Now,  while  It  is  true  the  surety  is  a  favorite 
in  the  law,  this  cannot  be  allowed  to  influence 
the  construction  of  his  obligation  voluntarily 
assumed.  The  fact  of  his  favoritism  imports 
no  more  than  that  he  is  not  liable  on  any 
implied  engagement  as  a  principal  party  con- 
tracting for  his  own  interests  would  be,  and 
that  he  has  a  right  to  insist  upon  a  strict  per- 
formance of  any  entire  condition  for  which 
he  has  stipulated.  The  contract  of  the  surety 
is  to  be  construed  fairly  and  In  a  reasonable 
manner.  The  court  should  endeavor  to  as- 
certain the  true  intention  of  the  parties  as 
disclosed  by  the  instrument  identically  as 
when  dealing  with  all  manner  of  other  under- 
takings. In  its  endeavor  to  ascertain  this  in- 
tention the  writing  sliould  be  considered  with 
reference  to  the  situation  of  the  parties  at 
the  time  It  was  executed,  and  in  the  light  of 
the  surrounding  facts  and  circumstances 
which  point  the  purpose  for  which  the  par- 
ticular stipulation  was  inserted.  Beers  v. 
Wolf,  116  Mo.  179,  22  S.  W.  620;  Smith  v. 
Molleson,  148  N.  T.  241,  42  N.  E.  669;  Brandt 
on  Suretyship  (3d  Ed.)  $  107;  27  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  470. 

With  these  principles  in  mind,  let  us  ex- 
amine the  contract  There  is  but  one  pro- 
vision contained  therein  which  is  pertinent 
to  the  question  under  consideration,  and  that 
is  article  9,  as  follows:  "It  is  hereby  mutual- 
ly agreed  between  the  parties  hereto  that  the 
sum  to  be  paid  by  the  owners  to  the  con- 
tractor for  said  work  and  materials  shall  be 
six  hundred  and  eighty-seven  and  50/100 
dollars   ($687.50)   subject  to   additions   and 
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deductions  as  hereinbefore  provided,  and  that 
such  sum  shall  be  paid  by  the  owners  to  the 
contractor,  in  current  funds,  and  only  upon 
the  certificate  of  the  architect,  as  follows: 
Eighty  per  cent  of  amount  of  all  work  done 
or  material  in  place,  being  the  basis,  when 
application  is  made.  The  final  payment 
shall  be  made  within  thirty  (30)  days  after 
the  completion  of  the  work  included  in  this 
contract,  and  all  payments  shall  be  due  when 
certificates  for  the  same  are  Issued."  Now, 
when  we  view  this  provision  in  connection 
with  other  portions  of  the  contract  and  in 
the  light  of  circumstances  attending  its  ex- 
ecution, the  intention  of  the  parties  Is  mani- 
fest It  is  obvious  the  only  element  of  se- 
curity sought  to  be  vouchsafed  to  the  owner 
by  providing  for  payments  only  on  the  cer- 
tificates of  the  arcliitect  is  that  the  builder 
be  permitted  at  no  time  to  draw  funds  from 
tbe  owner  in  excess  of  the  value  of  "eighty 
per  cent,  of  the  amount  of  all  work  done  or 
material  in  place."  That  is  to  say,  it  was 
contemplated  and  intended  that  at  all  times 
there  should  remain  In  the  hands  of  °  the 
owner  a  fund  equal  to  20  per  cent  of  the 
"amount  of  all  work  done  or  material  in 
place."  And,  of  course,  this  fund  was  a  se- 
curity in  the  hands  of  the  builder  which  in- 
ured to  the  benefit  of  the  defendant  surety, 
and,  had  it  been  impaired  by  the  failure  to 
require  architect's  certificates,  there  is  no 
doubt  the  surety  would  be  released  thereby. 
The  referee  found  the  fact  to  be,  however, 
that  "at  no  time  did  the  plaintiffs  pay  to  the 
contractor  any  amount  In  excess  of  eighty 
per  cent,  of  labor  done  and  material  in 
place,"  etc.  This  finding  of  fact  by  the  ref- 
eree, supported  as  It  is  by  substantial  evi- 
dence, stands  in  the  appellate  court  as  a 
qiedal  verdict  (Howard  County  v.  Baker,  119 
Mo.  3S7,  24  S.  W.  200;  Wiggins  Ferry  Co.  v. 
Railway,  73  Mo.  389,  39  Am.  Rep.  519),  and 
by  it  a  further  examination  here  on  the 
question  of  fact  is  foreclosed.  In  view  of 
this  finding,  it  appears  the  only  element  of 
security  contemplated  in  this  provision  of 
tbe  contract  was  not  impaired  because  of 
payments  having  been  made  without  certifi- 
cates of  the  a'rchltect.  The  case  of  Queal 
V.  Stradley,  117  Iowa,  748,  90  N.  W.  588,  is 
not  in  point  here.  In  that  case  it  was  pro- 
vided that  tbe  fund  should  be  paid  only  on 
the  certificate  of  the  architect  on  the  basis 
of  85  per  cent  of  tbe  amount  earned,  eta 
Other  provisions  required  the  builder  to  pre- 
sent receipted  bills  for  labor  and  material  as 
the  work  progressed,  and.  It  appearing  that 
certificates  were  issued  by  the  architect  and 
payments  made  by  the  owner  to  the  builder 
without  first  requiring  him  to  produce  such 
receipted  bills,  the  court  very  properly  ad- 
judged the  surety  to  be  discharged,  saying 
that,  although  the  payments  were  not  in 
excess  of  86  per  cent,  tbe  provision  requir- 
ing the  production  of  receipted  bills  was 
very  material  for  the  protection  of  the 
sureties.    No  one  will  question  the  soundness 


I  of  the  judgment  given  in  that  case.  If  a  like 
provision  were  in  the  contract  l)efore  us,  a 
like  judgment  would  be  given  here.  In  this 
case,  however,  there  is  no  word  in  the  con- 
tract requiring  the  builder  to  produce  re- 
ceipted bills;  nor  is  there  any  word  therein 
reqtdrlng  him  to  make  any  specific  applica- 
tion of  the  fund  to  be  received.  Indeed,  as 
a  matter  of  course,  in  virtue  of  his  general 
obligation,  it  was  his  duty  to  pay  for  all 

.labor  and  material,  but  not  a  word  in  the 
contract  requires  him  to  so  employ  the  fund 
received  by  him  thereunder.  As  the  con- 
tract stands,  It  was  the  duty  of  the  architect 
to  Issue  certificates  upon  application  fOr  an 
amoimt  not  exceeding  80  per  cent,  of  labor 
done  or  materials  In  place,  and  upon  these 
certificates  the  builder  was  entitled  to  be 
paid  the  amount  thereon  by  the  owner.  The 
builder  could  do  as  he  saw  fit  with  these 
funds.  Of  course,  it  was  a  moral  duty  to 
apply  them  on  accounts  for  labor  and  materi- 
al used  In  the  construction  of  the  building. 
There  is  no  stipulation  in  the  contract  to 
that  effect,  however.  It  is  therefore  mani- 
fest that  the  provision  requiring  the  certifi- 
cate from  tbe  architect,  disconnected  from 
that  directing  payment  to  be  made  only  on 
a  basis  of  80  per  cent,  contained  no  element 
of  security  which  Inured  to  the  benefit  of 
this  defendant  It  appearing,  as  found  by 
tbe  referee,  that  the  builder  did  not,  at  any 
time,  receive  payment  equal  to  80  per  cent 
of  the  amount  of  labor  performed  or  mate- 
rial in  place,  the  security  vouchsafed  In  this 
provision  of  the  contract  remained  Intact."  It 
Is  manifest  that  under  the  circumstances 
stated  a  breach  of  the  covenant  requiring  the 
architect's  certificates  was  an  immaterial 
variation  in  so  far  as  the  surety  was  con- 
cerned, as  it  entailed  no  possible  Injury  upon 
him.  The  case  of  Smith  v.  Molleson,  supra, 
is  very  similar  to  the  case  now  in  judie^ment, 
and  there  a  like  opinion  was  given  by  the 
court. 

For  the  reasons  above  given,  the  judgment 
will  be  aflSrmed.    It  is  so  ordered. 

BLAND  P.  J.,  and  GOODB,  J.,  concur. 


CARTER  V.  WABASH  R.  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     Dee. 

17,  1907.    Rehearing  Denied  Jan.  7,  1008.) 

1.  Damages— Destbuotion  of  Pbopebtt. 

Tlie  general  rule  is  that  the  measure  of 
damnges  for  property  destroyed  by  fire  negli- 
gently set  is  the  value  of  the  property  consumed 
at  the  time  and  place  of  its  destruction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  15,  Damages,  g  277.] 

2.  Same— Debtbuction  op  Gbowino   Crops. 

In  ordinary  cases,  the  measure  of  damages 
for  the  destruction  of  a  growing  crop  by  fire  is 
its  value  at  tbe  time  of  the  fire. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  8  277.] 

3.  Same— Bbeaor  of  Contbaoiv^Tobts. 

Damages  resulting  from  breach  of  contract 
or  tort  are  recoverable,  where  they  naturally 

Digitized  by  VjOOQIC 


612 


106  SOUTHWESTERN  REPORTEB. 


(Mo. 


and  proximately  result  from  the  breach  or  tort, 
thoii!;h  they  are  not  manifest  at  the  time  of  the 
wrong. 

[£3d.  Note. — For  cages  in  point,  aee  Oent.  Dig. 
vol.  15,  Damages,  S{  65-57.] 

4.   SaKK— FiBES— INSTBUCTIONS. 

In  an  action  by  a  landlord  in  a  lease,  stip- 
olating  that  the  land  shall  be  used  only  for  graiz. 
ing  and  cutting  hay,  for  fire  burning  over  a 
meadow,  an  instruction  that  the  measure  of 
damages  is  the  market  value  of  the  crop  of  hay 
the  land  would  have  produced,  less  the  expense 
of  harvesting,  is  erroneous,  though  the  evidence 
shows  that  the  grass  in  the  meadow  was  de- 
stroyed in  the  spring  of  the  year,  and  that  it 
grew  up  in  weeds  and  wild  grass ;  out  the  meas. 
ure  of  damages  is  the  value  of  the  crop  at  the 
time  of  the  fire. 

Appeal  from  Circuit  Oourt,  Audrain  Coun- 
ty;   James  D.  Barnett,  Judge. 

Action  by  Richard  Carter  againat  the  Wa- 
bash Railroad  Company.  From  a  Judgment 
for  defendant.  plaiutlfT  appeals.  Reversed 
and  remanded. 

Geo.  S.  Grover  and  Geo.  Robertson,  for  ap- 
pellant   B.  S.  Gantt,  for  respondent 

BI<AND,  P.  J.  Plaintiff  was  the  lessee  of 
176  acres  of  meadow  and  pasture  lands  adja- 
cent to  defendant's  railroad  traclc.  In  Audrain 
county.  Mo.  He  held  by  a  written  lease,  and 
his  term  began  March  1,  1905,  and  terminat- 
ed Marcb  1,  1906.  The  lease  provided  that 
"none  of  said  lands  is  to  be  plowed,  but  us- 
ed only  for  grazing  puriKises  and  for  cutting 
bay."  Eighty  acres  of  the  land  lying  adja- 
cent to  the  railroad  was  in  meadow.  On 
March  11,  and  again  on  Marcb  12,  1905, 
defendant's  locomotive  engines  set  fire  to  the 
meadow  and  burned  over  from  20  to  25  acres 
of  it  The  action  was  to  recover  the  result- 
ing damages,  and  was  commenced  before  a 
Justice  of  the  peace  in  Audrain  county.  Mo., 
and  in  due  course  was  appealed  to  the  cir- 
cuit court,  where,  on  a  trial  de  novo,  plaia- 
tlff  recovered  Judgment  from  which  defend- 
ant appealed  to  this  court 

Defendant  admitted  tliat  its  engines  set 
the  fires,  and  the  sole  controversy  is  in  re- 
spect to  alleged  errors  committed  at  the  trial 
in  the  admission  and  rejection  of  evidence, 
uud  the  giving  and  refusing  of  instructions 
In  respect  to  the  measure  of  damages.  The 
trial  court,  both  in  the  admission  of  evidence 
and  in  its  instructions,  ruled  that  the  meas- 
ure of  plaintlflf's  damages  was  "the  differ- 
ence in  the  value  at  harvest  time  betwoMJ 
the  stand  of  grass  actually  produced  on  the 
land  burned  over  and  the  stand  of  grass 
which  from  the  evidence  the  Jury  find  said 
land  would  have  produced  at  harvest  time, 
had  It  not  been  burned  over.  Such  values 
will  be  estimated  at  the  fair  and  reasonable 
market  value  of  the  stand  of  grass  at  har- 
vest time  prior  to  the  actual  beginning  of 
the  cutting  of  said  grass" — and  refused  to 
admit  evidence  and  Instruct  In  defendant's 
behalf,  on  the  theory  that  plaintiff's  measure 
of  damages  was  the  difference  per  acre  be- 
tween what  plaintiff  rented  the  land  at  and 
what  It  was  damaged  per  acre  by  reason  of 


the  fire.  The  general  rule  Is  that  the  measure 
of  plalntifTs  damages  for  proi>erty  destroy- 
ed by  Are,  negligently  set  Is  the  value  of  the 
property  consumed  at  the  time  and  place  of 
its  destruction.  Matthews  v.  Railway,  142 
Mo.  645,  44  S.  W.  802 ;  13  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  533.  In  Atkinson  v.  Rail- 
road, 63  Mo.  367,  It  was  held  that  the  meas- 
ure of  the  plaintiff's  damages  for  the  de- 
struction of  forest  trees  by  fire  was  the  dif- 
ference between  the  value  of  the  trees  i)efore 
and  after  the  fire.  Matthews  v.  Railway, 
supra,  was  an  action  for  the  destruction  of 
a  bam  by  fire.  It  was  ruled  that  the  meas- 
ure of  damages  was  the  value  of  the  barn. 
The  same  rule  was  announced  In  Burke  t. 
Railroad,  7  Helsk.  (Tenn.)  451,  19  Am.  Rep. 
618.  In  Railway  Co.  v.  Jones,  59  Ark.  103, 
26  S.  W.  595,  In  an  action  by  the  owner 
against  the  railroad  company  for  damages  to 
his  meadow  destroyed  by  fire,  negligently  set 
by  the  defendant  the  court  said:  "The  mea.s- 
ure  of  damages  Is  the  cost  of  reseeding  the 
meadow,  and  its  rental  value  until  It  is  re- 
stored." In  Pittsburgh,  Cincinnati  &  St 
Louis  Ry.  Ob.  T,  Hixon,  110  Ind.  225,  11  N. 
B.  285,  and  Vermllya  v.  Railway  Co.,  68 
Iowa,  606,  24  N.  W.  234,  55  Am.  Rep.  279, 
the  cost  of  restoring  the  meadow  to  as  good 
condition  as  It  was  before  the  fire  was  held 
to  be  the  proper  measure  of  damages.  Belch 
V.  Railway  Co.,  18  Mo.  App.,  loc.  clt.  85,  was 
a  suit  by  the  owner  for  the  destruction  of  a 
meadow  by  a  fire  set  by  defendant  The 
court  said:  "If  the  meadow  was  utterly  de- 
stroyed by  the  fire,  the  measure  of  damages 
would  be  its  value  at  the  time  of  the  fire." 

It  seems  to  me  that  the  more  logical  and 
better  rule  for  estimating  damages  in  the 
circumstances  related  In  the  foregoing  cases, 
that  is,  where  the  realty  itself  has  been  dam- 
aged, is  the  difference  In  the  value  of  the 
premises  before  and  after  the  Injury.  Wig- 
gins v.  Railroad,  119  Mo.  App.  492,  95  S.  W. 
311.  In  Scanland  v.  Musgrove,  91  III.  App. 
.  184,  the  landlord  entered  upon  the  demis- 
ed premises,  and  destroyed  the  defendant's 
growing  crop  of  wheat  by  plowing  It  under. 
The  court  ruled  that  defendant  "was  entitled 
to  recover  as  damages  therefor  the  value  of 
his  two-thirds  at  the  time  It  was  destroyed — 
not  its  then  value  for  Immediate  use,  in  the 
condition  it  then  was,  but  with  a  view  to  his 
right  to  use  the  land  until  it  was  matured, 
and  then  harvest  it — and  this  value  may  be 
properly  ascertained  by  showing  the  prob- 
able amount  of  wheat  the  crop,  as  it  appear- 
ed when  destroyed,  would  likely  yield,  the 
value  of  the  same  at  the  market  season,  and 
deducting  therefrom  the  necessary  cost  for 
harvesting  and  threshing  the  same.  C,  B. 
&  Q.  R.  R.  Co.  V.  Schaffer.  26  111.  App.  280, 
and  Economy  Light  &  Power  Co.  v.  Cutting, 
49  111.  App.  422."  People's  Ice  Company  v. 
Steamer  "Excelsior,"  44  Mich.  229,  6  N.  W. 
G3C,  38  Am.  Rep.  246,  was  an  action  to  re- 
cover the  value  of  a  crop  of  Ice,  formed  on  a 
leased  pond  along  Inside  the  .channel,  bank  of 
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the  Detroit  river,  and  negligently  destroyed 
by  the  defendant  steamer.  .  In  respect  to 
the  meaanre  of  the  damages,  the  court,  after 
discussing  the  rule  tor  the  measure  of  dam- 
ages caused  by  the  destruction  of  a  growing 
crop,  at  page  237  of  44  Mich.,  at  page  640  of 
«  X.  W.  (38  Am.  Rep.  246),  said:  "The  owner 
of  the  growing  crops  would  not  be  limited 
in  his  recovery  to  the  value  thereof  at  the 
time  of  their  destruction,  nor  to  the  fair 
rental  value  of  the  lands.  If  the  action 
were  brought  at  once,  and  a  trial  had,  the 
prospective  yield  and  value  of  the  crop  when 
matured  might  be  shown.  The  proof  might 
be  unsatisfactory  and  uncertain,  and  largely 
a  matter  of  opinion.  Such  considerations 
should  not,  however,  absolve  the  wrongdoer, 
and  the  dangers,  if  any,  from  such  a  rule, 
he  should  Incur.  If  such  an  action  were  not 
commenced  or  tried  until  after  the  time  when 
«acfa  crops  would  have  matured,  the  same 
elements  of  uncertainty  would  not  exist  It 
would  then  be  known  whether  the  seasmi  had 
been  a  favorable  or  an  unfavorable  one,  the 
yield  per  acre  in  that  vicinity,  the  market 
price  of  the  crop,  the  expense — all  could  be 
ascertained  with  tolerable  certainty,  and  why 
should  the  law  exclude  such  proofs?  The 
law  affords  abundant  Instances  of  cases  anal- 
ogous to  the  present,  where  the  extent  of  the 
Injury  cannot  be  ascertained  immediately 
thereafter,  and  where  evidence  Is  permitted 
to  be  given  to  show  the  probable  extent  there- 
of, or,  if  suflSclent  time  has  Intervened  before 
the  trial,  to  show  the  actual  result  In  all 
such  cases  the  extent  of  the  Injury  can  be 
ascertained  with  reasonable  certainty." 

The  difference  in  the  rental  value  of  the 
land  Just  before  and  Immediately  after  the 
fire  would  not  afford  plaintiff  adequate  com- 
pensation for  the  loss,  for  the  reason  be  was 
restricted  by  the  terms  of  hla  lease  from  cul- 
tivating the  land,  nor  could  he  sublet  it; 
and,  as  he  had  no  Interest  in  the  soil,  he  was 
not  entitled  to  damages  for  injury  to  the  in- 
heritance. If  any.  The  fire  did  not  Interfere 
with  his  rights  in  the  property  as  lessee, 
therefore  his  damages  cannot  be  measured 
by  the  difference  In  the  rental  value  of  the 
land  burned  over  and  what  he  agreed  to  pay 
per  acre  as  rent  In  ordinary  cases  the  meas- 
ure of  damages  for  the  destruction  of  a 
growing  crop  by  fire,  as  the  destruction  of 
a  crop  of  grass,  is  Its  value  at  the  time  of 
the  fire.  3  Joyce  on  Damages,  {  2126 ;  4  Sulli- 
van on  Damages,  i  1023.  In  Donovan  v. 
Railway  Co.,  93  Wis.  373,  67  N.  W.  721,  the 
action  was  for  the  destruction  of  timber,  hay, 
gross,  buildings,  and  pasture  by  fire,  negli- 
gently set  by  defendant  In  proving  damages 
the  plaintiff  offered  evidence  showing  what 
the  land  had  previously  produced.  The  court, 
at  page  376  of  93  Wis.,  at  page  722  of  67  N. 
W.,  said:  "In  proving  damages  we  perceive 
no  objection  to  proving  what  the  lands  bad 
previously  produced."  Damages  caused  by 
the  breach  of  a  contract,  or  the  commission  of 
a  tort,  are  not,  in  every  instance,  manifest  at 


the  time  of  the  happening  of  the  wrong.  In- 
jurious consequences  often  follow  which  are. 
not  apparent,  and  which  cannot  be  foreseen 
at  the  time,  but,  nevertheless,  form  an  ele- 
ment of  the  damages,  If  it  can  be  shown  that 
such  injury  was  naturally  and  proximately 
caused  by  the  breach  or  tort.  Thus  in 
Schile  V.  Brokhahus,  80  N.  T.  614,  it  was 
held:  "Where  a  business  has  been  partially 
interrupted,  because  of  the  trespass,  it  is  com- 
petent to  prove  upon  the  question  of  damages 
the  amount  of  business  previously  done,  and 
how  much  less  the  business  was  during  the 
months  when  the  injury  occurred  than  during 
the  corresponding  months  of  the  previous 
year,  and  the  profits  upon  the  business,  and, 
where  the  evidence  is  sufficient  to  show  that 
the  falling  off  of  business  was  in  consequence 
of  the  wrongful  acts  of  the  defendant,  the 
loss  of  profits  thus  established  is  a  proper  Item 
of  damages."  In  Gildersleeve  v.  Overstolz, 
90  Mo.  App.,  loc.  clt  527,  the  following  para- 
graph Is  approvingly  quoted  from  Schile  v. 
Brokhahus,  supra:  "Loss  of  profits  conse- 
quent upon  a  tort  as  well  as  a  breach  of  con- 
tract are  allowed,  provided  they  are  such  as 
might  naturally  be  expected  to  follow  from 
the  wrongful  act,  and  are  certain  both  in 
their  nature  and  in  respect  to  the  cause  from 
which  they  proceed." 

Plaintiff's  evidence  tends  to  show  that,  with 
the  exception  of  about  three  acres,  the  por- 
tion of  the  meadow  burned  over  was  prac- 
tically destroyed  and  grew  up  in  weeds  and 
wild  grass,  and  was  not  worth  anything  as  a 
meadow  at  harvest  time.  It  also  tends  to 
show  that  in  previous  years  the  yield  of  hay 
per  acre  from  the  burned  portion  had  equaled 
or  exceeded  that  of  the  unbumed  portion  of 
the  meadow.  At  the  times  the  fires  occurred 
plaintiff  could  not  pasture  the  meadow  with- 
out damaging  it,  and  hence  the  short  green 
grass,  in  the  condition  It  was  then  in,  had  no 
appreciable  value  to  him ;  and  it  seems  to  us 
that  nothing  less  than  what  the  value  of  the 
grass  would  have  been,  standing  on  the  mea- 
dow at  harvest  time,  had  it  been  permitted  to 
mature,  will  fully  compensate  plaintiff  for  his 
loss,  and  the  most  rational  and  satisfactory 
way  of  proving  that  value  was  by  showing 
the  average  product  per  acre  of  the  portion  of 
the  meadow  not  burned,  and  if,  as  was  held 
in  People's  Ice  Co.  v.  Steamer,  Scanland  v. 
Mufigrove,  and  Donovan  v.  Railway,  supra, 
the  loss  or  damages  may  be  shown  by  proof 
of  what  the  land  produced  In  former  yeara, 
it  seems  to  us  that  proof  of  what  it  would 
have  produced  the  year  in  which  it  was  burn- 
ed ought  to  be  admissible,  where,  as  in  this 
case,  the  proof  is  such  as  to  make  it  reason- 
ably certain  what  the  land  would  have  pro- 
duced. 

The  court  gave  the  following  instruction  on 
the  measure  of  damages:  "(4)  If  the  Jury 
find  In  favor  of  the  plaintiff  on  either  or  on 
both  counts  of  plaintiff's  petition  under  the 
other  Instructions  given  in  the  cause  and  un- 
der the  evidence,  the  Jury  will  assess  the 
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amount  of  plaintiff's  recovery  at  such  sum  as 
'will  fairly  and  reasonably  compensate  plain- 
tiff for  his  loss  and  damage  occasioned  by 
the  lire ;  that  Is  to  say,  the  difference  in  value 
at  harvest  time  between  the  stand  of  grass 
actually  produced  on  the  land  burned  over 
and  the  stand  of  grass  which  from  the  evi- 
dence the  Jury  find  said  land  would  have  pro- 
duced at  harvest  time,  had  said  land  not  been 
burned  over.  Such  values  will  be  estimated 
by  the  Jury  at  the  fair  and  reasonable  mar- 
ket value  of  the  stand  of  grass  at  harvest 
time  prior  to  the  actual  beginning  of  the  cut- 
ting of  said  grass."  If,  to  prove  the  damages, 
It  was  competent  to  hear  evidence  of  what 
•the  land  would  have  produced  but  for  the  Are, 
it  was  proper  to  Instruct  the  Jury  that  the 
.measure  of  damages  was  the  market  value  of 
'<the  crop  of  hay  the  land  would  have  produced, 
less  the  expense  of  harvesting  and  marketing 
the  same.  In  substance,  this  Is  what  the 
court  directed  the  jury  to  do  In  estimating  the 
damages,  and  I  can  see  no  substantial  objec- 
tion to  the  Instruction.  The  majority  of  the 
court  consider  the  Instruction  given  In  the 
present  case  on  the  measure  of  damages  er- 
roneous. The  question  as  to  what  Is  the 
measure  of  damages  for  loss  of  crops  destroy- 
ed while  growing  was  discussed  in  Hunt  v. 
Railroad  (Mo.  App.)  103  S.  W.  133,  the  rule 
prescribed,  and  the  range  Indicated,  which 
the  evidence  In  proof  of  the  damages  may 
take.  The  Instruction  In  this  case  is  Incorrect 
n-ltbln  the  reasoning  and  the  rule  of  the 
Hunt  Case,  and,  as  we  are  satisfied  with  the 
soundness  of  the  views  therein  expressed,  we 
will  adhere  to  them. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  new  trial.    All  concur. 


SDMMET  et  al.  v.  CITY  REALTY  &  BRO- 
KERAGE CO.  et  al. 
(Supreme  Court  of  Missouri,   Division   No.   1. 
Nov.  27,  1907.) 

1.  Judgment  — Rks  Judicata— Pasties  Con- 
cluded—Privies. 

A  Judgment  is  blndingj  not  only  on  the  i>ar- 
ties  to  the  suit,  but  on  their  privies,  whether  in 
contract,  estate,  blood,  or  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  1195-1200.] 

2.  Saue— Mattebs  Dgtebmined. 

Where  in  eji-ctment  to  recover  property  sold 
under  a  deed  of  trust,  the  defendants  by  cross- 
bill sought  to  have  the  sale  set  aside  because  of 
the  fraud  and  misconduct  of  the  trustee,  they 
thereby  impliedly  admitted  the  valid  execution 
of  the  deed  of  trust,  so  that  a  judgment  against 
the  defendants  in  that  suit  was  res  judicata  of 
the  due  execution  and  validit:^  of  the  trust  deed, 
both  because  of  such  admission,  and  under  the 
rule  that  res  judicata  applies,  not  only  to  the 
matters  actually  litigated,  but  to  every  question 
which  properly  belongs  to  the  subject  of  litiga- 
tion, and  which  the  parties  by  reasonable  dill- 
g!>nce  might  have  brought  forward  at  the  time. 
FEd.  Note. — For  ca.ses  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  123^1241.] 

3.  Same— Splittino  Causes  op  Action— De- 
fenses. 

A  party  must  try  the  entire  cause  of  action 
or  make  hia  entire  defense  in  the  same  action, 


and  will  not  be  permitted  to  split  either  his 
cause  ot  action  or  defense  and  litigate  them 
separately,  when  all  the  matters  properly  and 
naturally  relate  to  the  subject-matter  of  litiga- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  80,  Judgment,  U  1107-1114.] 

4.  Sams!^-Set-Off  and  Courtebclaiu. 

The  rule  that  a  party  may  not  split  his 
entire  cause  of  action  or  defense  does  not  apply 
to  a  set-off  or  counterclaim  which  ma;  be 
pleaded  or  not,  at  the  defendant's  election. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  S  llSa] 

6.  MoBTOAOES  —  Tbtjst   Dked  —  Capacity   of 

IiENDEB— BlSTOPPEL    TO    ATTACK. 

A  borrower  of  money  from  a  life  insurance 
company,  who  executes  a  deed  of  trust  on  real 
property  tus  security,  therefor,  and  the  borrower's 
privies,  are  estopped  to  deny  the  power  of  the 
corporation  to  loan  the  money  and  to  take  the 
deed  of  trust  as  security. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  3a,  Mortgages,  {  192 ;  vol.  l2.  Corporations, 
({  15C5,  1566.] 

e.  COBPOBATION»— RiOHT  TO   EOLD   REAI,   ES- 
TATE—PBBSONS  Entitled  to  Object. 

Where  a  foreign  insurance  company,  having 
loaned  money  on  real  estate  in  Missouri,  pur- 
chased the  same  at  its  own  foreclosure  sale,  only 
the  state  could  object  that  the  company  held 
the  land  for  more  than  six  years,  in  violation  of 
Const  1875,  art.  12,  §  7  [Ann.  St  1906,  p.  304]. 
[Ed.  Note. — For  cases  in  noint,  see  Cent  Dig. 
vol.  12,  Corporations,  {|  1»9,  2580.] 

7.  Estates  Tail  —  Statutes  —  Conversion  — 
Contingent  Remaindeb. 

An  antenuptial  conti-act,  conveying  certain 
property  to  the  grantor's  affianced  wife,  and  to 
the  heirs  of  her  body  by  him  begotten,  created 
an  estate  tail  In  the  grantee,  which  was  convert- 
ed by  Gen.  St.  1865,  c.  108,  §  4,  into  a  life  es- 
tate in  the  wife  with  a  contingent  remainder  in 
fee  In  favor  of  the  persons  answering  the  descrip- 
tion "the  heirs  of  her  body,"  etc.,  on  the  wife  a 
death. 

[Ed.  Note.— For  cases  In  point,  see  (3ent  Dig. 
vol.  19,  Estates  TaU,  |  2.] 

8.  Remainders  —  Contingent    Remainder  — 

CONVKTANCE   BT  REMAINDEBMEN. 

Where  land  was  conveyed  to  C  for  life,  with 
a  contingent  remainder  in  fee  to  the  heirs  of 
her  body  on  C.'s  death,  and  C.  and  all  her  chil- 
dren who  owned  any  interest  in  the  land,  after 
teaching  majority,  joined  in  conveyances  to  an 
insurance  company  as  security  for  a  loan,  and 
C.  thereafter  died  without  leaving  any  other 
heirs,  such  conveyances  covered  all  outstanding 
interests,  under  the  rule  permitting  alienation  of 
contingent  remainders. 

9.  Same— CoNSiDEBATioN. 

Where  contingent  remaindermen  Joined  with 
the  life  tenant  in  executing  a  deed  ot  trust  on 
the  land  as  security  for  a  loan,  it  was  imma- 
terial to  the  validity  of  the  conveyance  of  their 
interest  that  they  received  no  part  of  the  loan. 

10.  Quieting  Title  —  Cross-Bill- Requi- 
sites. 

Rev.  St  1899,  g  650  [Ann.  St.  1906,  9. 
667],  provides  that  any_  person  claiming  any  ti- 
tle, estate,  or  interest  in  any  property  may  sue 
any  person  or  persons  having  or  claiming  to  have 
any  title,  estate,  or  interest  in  such  property, 
whether  m  possession  or  not,  to  ascertain  and 
determine  the  estate,  title,  and  interest  of  the 
parties  respectively,  and  to  define  and  adjudge 
the  same.  Held,  that  a  cross-bill  to  quiet  title 
under  such  section  need  only  allege  how  defend- 
ants acquired  their  title,  and  then  state  general- 
ly  that  defendants  claim  an  interest  In  and  to 
the  premises,  adverse  to  plaintiffs,  and  pray 
that  the  respective  interests  may  be  aaoertamed, 


Digitized  by  VjOOQIC 


MOl) 


8UMMET  T.  CITY  REALTY  A  BBOKEBAOE  CO. 


615 


and  a  decree  entered  adjudging  the  rights  of  the 
pardea. 

[Ed.  Note.— For  caaea  In  point,  see  Gent.  Dig. 
VOL  41,  Quieting  Title,  {  80.] 

AppetL\  from  Circuit  Conrt,  Jackson  Coun- 
ty ;  James  H.  Slover,  Judge. 

Ejectment  by  Mary  B.  Summet  and  others 
against  the  City  Realty  &  Brokerage  Com- 
pany and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

This  Is  a  suit  In  ejectment  for  the  pos- 
session of  the  south  49  feet  of  lot  146,  in 
block  11,  McGee'8  addition  to  Kansas  City, 
Mo.  The  petition  is  In  the  usual  form.  The 
answer  of  Anna  Voypool  Is  a  disclaimer  of 
any  Interest  In  the  premises,  and  an  allega- 
tion that  she  was  in  possession  of  the  prop- 
erty as  tenant  of  defendant,  the  City  Realty 
A  Brokerage  Company,  and  that  she  was 
ready  and  willing  to  attorn  to  the  party  to 
whom  the  title  nnd  possession  of  the  prop- 
erty may  be  adjudged.  The  defendant  com- 
pany's answer  is.  First  A  general  denial. 
Second.  A.  plea  of  res  Judicata.  Third.  A 
cross-bill,  claiming  to  be  the  owner  In  fee  of 
the  premises,  and  admits  its  possession. 
Then  It  proceeds  to  allege  that  plaintifTs 
claim  some  right,  title,  or  Interest  In  and  to 
the  property,  but  the  character  and  nature 
of  which  Is  to  the  defendant  unknown,  ex- 
cept that  it  is  adverse  and  prejudicial  to 
defendant's  title.  The  reply  is  a  general 
denial  of  the  new  matters  contained  In  the 
answer  and  cross-blll.  The  plaintiffs  de- 
manded a  trial  by  Jury,  claiming  that  the 
suit  was  one  at  law,  while  the  defendant 
contended  that  the  answer  and  cross-bill 
converted  it  into  an  equitable  proceeding, 
and  was  for  that  reason  triable  before  the 
court  The  court  took  the  latter  view  of  the 
cause,  and  proceeded,  over  the  objections  and 
exceptions  of  plaintitFs,  to  try  the  case  as 
one  of  equity.  The  fludings  and  decree  were 
for  the  defendant,  and  in  proper  form  and  in 
due  time  plaintifiFs  appealed  the  cause  to  this 
court 

The  facts  are  few  and  simple,  and  are 
stated  by  counsel  for  respondent,  substantial- 
ly, as  follows:  "April  25,  18C2,  D.  A.  N. 
Grover  was  the  owner  of  the  south  49  feet 
of  lot  146,  block  11,  McGee's  Addition,  in 
Kansas  City,  Mo.;  and  on  that  day  he  en- 
tered Into  an  antenuptial  contract  with  La- 
titla  J.  Oockrell,  whereby  this  and  other 
property  was  granted  to  his  said  intended 
wife  'for  her  separate  use,  benefit,  and  be- 
hoof and  the  heirs  of  her  body  begotten  by 
the  said  D.  A.  N.  Grover,  forever.'  May  1, 
1862,  the  said  parties  were  married  to  each 
other.  February  18,  1863,  a  son,  Charles 
Grover,  was  born  of  said  marriage.  May  13, 
1864,  a  second  son,  D.  A.  N.  Grover,  Jr.,  was 
bom  of  said  marriage.  April  27,  1806,  a 
daughter,  Gertrude  A.  Grover,  was  born  of 
Raid  marriage.  February  9,  18CS,  a  third  son, 
Shelley  Grover,  was  bom  of  said  marriage. 
October  17,  187B,  a  fourth  son,  Pliny  Warner 
Grover.  was  bom  of  said  marriage.    No  other 


dilldren  were  bom  of  said  marriage.  Febru- 
ary 15,  1870,  the  said  Pliny  Warner  Grover 
died.  Febraary  11, 1880,  D.  A.  N.  Grover,  the 
said  husband  of  Latltia  J.  Cockrell  Grover 
died.  July  10,  1890,  the  said  Latitla  J.  Cock- 
rell Grover,  D.  A.  N.  Grover,  Jr.,  Gertrude  A. 
Grover,  and  Shelley  Grover,  all  then  single 
persons,  and  Charles  Grover  and  Mary  J.  Gro- 
ver, bis  wife,  united  In  the  execution  and  de- 
livery of  a  deed  of  trast  whereby  they  'grant- 
ed, bargained,  and  sold,  conveyed  .and  confirm- 
ed' the  said  land  imto  Theodore  S.  Case,  as 
trastee  for  the  Prudential  Insurance  Company 
of  America,  in  trust  to  secure  one  note  for 
$1,000  and  another  note  for  $8,000,  executed 
by  all  of  the  said  grantors  on  said  July  10, 
1800,  to  said  Insurance  company,  which  notes 
represent  a  loan  that  day  made  to  said  gran- 
tors by  the  said  insurance  company.  The  deed 
of  trust  was  properly  acknowledged.  July  11, 
1800,  the  deed  of  trust  was  recorded  in  the 
proper  oflBce.  August  20, 1893,  Latitia  J.  Gro- 
ver deeded  said  property  to  Charles  Grover, 
consideration  $021.88.  July  10,  180'i,  Charles 
Grover  and  wife,  D.  A.  N.  Grover,  Jr.,  and 
wife,  Shelley  Grover  and  wife,  deeded  said 
property  to  Gertrude  A.  Grover,  considera- 
tion $1001  This  deed  was  made  subject  to  'a 
deed  of  trust  for  $8,000  aud  interest  thereon 
from  January  10,  1894.'  October  13,  1894, 
Charles  Grover  and  wife  and  Gertrude  A. 
Grover  deeded  said  property  to  Mary  E.  Sum- 
met  subject  to  'a  deed  of  trust  of  $8,000,  and 
Interest  thereon  from  January  10,  1894, 
which  is  now  on  record  In  the  recorder's  of' 
flee  of  Jackson  county,  Missouri.'  The  con> 
sideration  named  in  this  deed  is  $1,500,  but 
Mr.  Summet  testified  that  the  actual  con- 
sideration was  $276.  February  21,  1895,  the 
deed  of  trust  was  foreclosed  and  the  land 
sold  after  proper  notice  and  because  of  de- 
fault In  the  payment  of  the  notes  and  In- 
terest  secured  by  the  deed.  The  Prudential 
Insurance  Company  of  America  was  the  pur- 
chaser, and  on  said  day  the  said  trustee 
made,  executed,  and  delivered  his  trustee's 
deed  to  said  land  to  said  insurance  company. 
February  27, 1895,  said  trustee's  deed  was  re- 
corded In  the  proper  office.  In  March,  1895, 
said  insurance  company  brought  its  action  of 
ejectment  against  William  L.  A.  Summet, 
Mary  El.  Summet  et  al..  In  the  Jackson  coun- 
ty circuit  court  claiming  possession  of  the 
property  In  controversy.  In  April,  1895,  de- 
fendants In  said  ejectment  case  filed  answer, 
setting  up  defects  in  the  trustee's  sale,  In 
that  the  trustee  was  guilty  of  fraud  and  mis- 
conduct In  stating  to  prospective  bidders  that 
the  sale  would  be  made  at  one  hour  of  the 
day,  and  that  In  violation  of  those  state- 
ments made  it  at  another  and  different  hour, 
and  thereby  caused  the  property  to  sel!  for 
a  much  less  sum  than  It  was  really  worth, 
and  for  which  it  would  have  sold  had  it 
not  been  for  the  statements;  and  prayed 
for  affirmative  relief,  and  filed  an  applica- 
tion for  change  of  venue;  this  change  of 
venue  was  granted,  and  the  case^  sent  to  tho 
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circuit  court  of  Clay  county.  NoTember  11, 
1895,  the  said  insurance  company  obtained 
Judgment  against  defendants  In  said  eject- 
ment case.  November  30,  1895,  the  sheriff 
ousted  the  Summets  from  the  said  property 
and  put  the  Insurance  company  In  possession. 
January  9,  1896,  said  Insurance  company 
filed  In  the  Jackson  county  circuit  court  Its 
bill  tn  the  nature  of  a  bill  of  peace  against 
said  William  L.  A.  Summet  et  aJ.,  based  up- 
on the  Judgment  In  the  former  ejectment  case. 
Defendants  answered  setting  up  equities  and 
asking  for  afflrmatlTe  relief.  July  8,  1890, 
decree  was  rendered  In  favor  of  plaintiff  In 
said  bill  of  peace  -against  the  said  William 
Lu  A.  Summet  and  W.  F.  Johnson  (the  cause 
having  been  dismissed  as  to  Mary  E.  Sum- 
met),  whereby  they  were  permanently  re- 
strained and  enjoined  from  going  upon  the 
property  in  controversy  in  this  case,  from 
'injuring  or  defacing  said  property,  from 
exercising  any  acts  of  ownership  on  said 
property,  or  taking  possession  thereof  or  any 
part  thereof,  and  from  in  any  way  inter- 
fering with  the  possession  of  the  plaintiff,  or 
of  the  possession  of  those  holding  said  prop- 
erty or  parts  thereof  under  this  plaintiff,  or 
from  conmilttlng  any  acts  of  trespass  there- 
on,' and  for  costs.  August  19,  1901,  the  said 
Insurance  company,  by  general  warranty 
deed,  In  consideration  of  the  sum  of  ^,500 
conveyed  said  property  to  Robert  A.  Carey, 
of  Kansas  City.  September  23,  1901,  said 
deed  was  recorded  in  the  proper  o£ace.  Sep- 
tember 28,  1901,  Robert  A.  Oarey  and  wife 
made  a  general  warranty  deed  of  said  prop- 
erty to  respondent  City  Realty  &  Brokerage 
Company  of  Jackson  County,  Mo.  January 
3,  1902,  the  said  Insurance  company  executed 
and  delivered  to  the  said  Robert  A.  Carey  its 
quitclaim  deed  of  correction  'for  the  purpose 
of  correcting  certain  errors  in  the  execution 
and  acknowledgment  of  a  certain  deed  made 
by  first  party  herein  to  second  party  herein, 
dated  August  19,  1901,  and  recorded  Sep- 
tember 23,  1901,  in  book  B  778,  page  309,  of 
the  records  in  the  recorder's  oiflce  of  Jack- 
son county,  Mo.'  March  15,  1902,  the  said 
Latltia  J.  Orover  died  and  left  surviving 
her  the  said  Charles  Grover,  D.  A.  N.  Grov- 
er,  Jr.,  Gertrude  A.  Grover,  and  Shelley 
Grorer.  December  23,  1902,  the  aforesaid 
deed  of  Robert  A.  Carey  and  wife  to  City 
Realty  &  Brokerage  Company,  dated  Septem- 
ber 23,  1901,  was  recorded  In  the  proper  of- 
fice. July  28,  1903,  the  said  quitclaim  deed 
of  correction  of  said  insurance  company  to 
said  Carey  was  recorded  in  the  proper  of- 
fice." 

English  &  I]nglish,  for  appellants.  Haff  & 
Michaels  and  W.  M.  Walker,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  first  contention  of  the  plain- 
tiffs and  appellants  is  that  the  Judgment  in 
tJie  case  of  the  Prudential  Insurance  Compa- 
ny against  William  L.  A.  Summet,  Mary  B. 


Summet  et  al.,  rendered  by  the  circuit  court 
of  Clay  county  on  change  of  venue  is  not  res 
Judicata  between  the  parties  to  this  suit,  and 
assign  two  reasons  therefor:  First,  because 
the  suit  is  not  between  the  same  parties; 
and,  second  for  the  reason  that  the  same  is- 
sues were  not  the  same  in  that  case  as  are 
those  here  involved.  We  will  dispose  of 
those  two  propositions  in  the  order  presented. 
First.  While  It  is  true  the  parties  to  that 
suit  and  this  are  not  the  same,  yet  the  plain- 
tiffs In  this  case  were  defendants  in  that, 
and  the  defendant  In  this  Is  in  privity  in  es- 
tate with  the  plaintiff,  the  Insurance  com- 
pany, in  ttiat  case,  having  purchased  the 
same  property  involved  in  that  suit.  The  law 
is  too  well  established  to  require  a  rein- 
vestigation of  the  question  that  Judgments 
are  binding  upon  the  parties  to  a  suit  and 
their  privies,  whether  In  contract,  estate, 
blood,  or  in  law.  Litchfield  v.  Goodnow,  12S 
U.  S.  551,  8  Sup.  Ct.  210,  31  L.  Ed.  199;  Cris- 
pin V.  Hannavan,  60  Mo.  415, 

Second.  The  cross-bill  In  the  former  case 
assailed  the  validity  of  the  sale  made  by  the 
trustee  named  in  the  deed  of  trust  executed 
by  plaintiffs,  grantors,  whereby  they  convey- 
ed the  property  to  the  insurance  company  as 
security  for  the  payment  of  the  notes  de- 
scribed therein,  upon  the  grounds  that  he  tiad 
been  guilty  of  fraud  and  misconduct  In  the 
sale  of  the  property,  and  asked  for  equitable 
relief.  In  that  case  the  defendants  therein, 
who  are  the  plaintiffs  herein,  by  not  as- 
sailing the  due  execution  and  validity  of  the- 
deed  of  trust,  did  by  Implication  and  neces- 
sity admit  its  due  execution  and  validly  by 
asking  to  have  the  sale  set  aside  because  of 
the  fraud  and  misconduct  of  the  trustee.  If 
he  was  not  the  trustee,  or  If  the  deed  was 
not  properly  executed  or  was  invalid,  why 
litigate  the  conduct  of  the  trustee  in  making^ 
the  sale  thweunder?  The  only  reasonable  In- 
terpretation to  be  placed  upon  the  cross-bill 
is  that  It  admitted  the  due  execution  and 
validity  of  the  deed  of  trust,  but  that  the 
sale  by  the  trustee  thereunder  was  invalid 
because  of  his  fraud  and  misconduct  In  mak- 
ing the  sale  thereunder.  That  being  true, 
we  must  hold  that  all  of  those  questions 
were  adjudicated  in  the  former  trial,  and 
cannot  be  relitigated  in  this.  But  suppose 
,  that  was  not  the  true  intent  and  meaning  of 
'  the  cross-bill,  yet  under  the  well-known  rule 
of  res  judicata  every  question  which  properly 
belongs  to  the  subject  of  litigation  and  'whicb 
the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time,  are 
included  in  the  judgment,  and  It  Is  as  bind- 
ing upon  those  matters  as  If  they  had  be«i 
specifically  put  in  issue.  This  rule  la  based 
upon  the  principle  that  a  party  must  try  his 
entire  cause  of  action  or  make  his  entire  de- 
'  fense  In  the  same  action,  and  will  not  be  per- 
mitted to  split  np  the  cause  of  action  or  de 
fense  into  several  parts  and  litigate  each  sep- 
arately, when  all  the  matters  properly  and 
naturally  relate  to  the  subje<lt-matter  in  litl- 
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gation,  and  could  properly  and  logically  bare 
been  tried  In  tbe  same  cause ;  bnt  this  mle 
does  not  extend  to  matters  which  are  wholly 
independent  of,  and  have  no  relation  or  con- 
nection with,  the  subject  of  tbe  litigation, 
such  as  set-oS  or  coanterclalm,  wltbont  they 
are  actually  set  up  and  adjudicated.  Mason 
T.  Summers,  24  Mo.  App.  174;  Edgell  v.  81- 
gerson,  28  Mo.  S83.  According  to  the  law  as 
enunciated  In  tbe  foregoing  authorities,  both 
of  appellants'  contentions  must  'be  ruled 
against  them. 

2.  Appellants  next  present  the  legal  propo- 
sition that  in  this  state  a  life  insurance  com- 
pany has  no  power  or  authority  to  lend  mon- 
ey or  take  a  deed  of  trust  on  property  to  se- 
cure the  same.  What  has  been  said  in  para- 
graph 1  of  this  opinion  applies  with  equal 
force  and  effect  to  the  proposition  here  pre- 
sented, as  well  as  the  next  one  to  be  consid- 
ered; but  as  each  of  them  are  presented  in 
different  form  we  will  give  them  separate 
consideration.  The  qnestiixi  now  under  con- 
sideration is  no  new  one  In  this  state.  It 
has  been  held  a  number  of  times  by  this 
court  that  a  borrower  of  money  and  he  who 
executes  a  deed  of  trust  on  real  property  as 
security  therefor  and  his  privies  are  estopped 
from  questioning  the  power  of  the  corpora- 
tion to  loan  the  money  and  to' take  a  deed  of 
trust  as  security  therefor.  Broadwell  v.  Mer- 
rit,  87  Mo.  101;  West  Mo.  Land  Go.  v.  Ry. 
Co.,  161  Mo.  596,  61  8.  W.  847;  Smith  v. 
Sheeley,  12  Wall.  (U.  8.)  361,  20  L.  Ed.  430. 

3.  This  court  is  noct  asked  to  reverse  the 
judgment  in  this  cause  because  the  record 
discloses  that  the  insurance  company  held 
the  land  in  question  for  a  period  of  more 
than  six  years,  which  Is  In  violation  of  sec- 
tion 7  of  article  12  of  tbe  Gonstitntion  of 
1875  [Ann.  St.  1906,  p.  804].  This  question 
can  be  raised  by  the  state  alone.  It  Is  a 
matter  that  does  not  concern  tbe  individual, 
as  held  by  the  following  cases:  Hall  v.  Far- 
mers' Bank,  145  Mo.  418,  46  S.  W.  100;  Union 
Nat.  Bank  v.  Matthews,  98  U.  8.  621,  25  L. 
Ed.  188;  The  Banks  v.  Poltiaux,  3  Rand. 
(Va.)  136,  15  Am.  Dec.  706. 

4.  The  contention  that  the  deed  of  trust 
to  the  insurance  cmnpany  Is  void  as  to  the 
children  of  D.  A.  N.  Grover  and  Latitia,  his 
wife,  and  for  that  reason  no  title  passed  to 
the  company.  Is  equally  untenable.  The  mar^ 
rlage  contract  entered  Into  between  them  gave 
the  lot  to  Latitia  Cockrell  and  to  tbe  heirs 
of  her  body  by  him  begotten.  At  common 
law  those  words  created  an  estate  tall  in  the 
first  taker,  but  under  section  4  of  chapter 
108,  Gen.  St.  1865,  that  estate  was  converted 
Into  a  life  estate  In  Latitia,  with  a  contingent 
remainder  In  fee  in  favor  of  the  persons 
answering  the  description  of  the  words  "tbe 
heirs  of  her  body,"  upon  tbe  death  of  the 
life  tenant  Latitia  and  all  tbe  children  of 
that  marriage,  after  the  death  of  D.  A.  N. 
Grover,  and  after  all  of  them  became  of  age, 
either  by  direct  or  mesne  conveyances,  con- 
veyed tbe  land  to  the  Insurance  company  as 


security  for  the  loan  before  mentioned,  and 
afterwards  the  mother  died.  While  It  Is 
true  the  marriage  contract  created  only  a 
contingent  remainder  in  their  children,  for 
tbe  reason  that  no  one  oould  tell  who  the 
heirs  of  her  body  by  him  begotten  would  be 
until  after  her  death,  as  the  living  have  no 
heirs ;  bnt  in  this  case  that  is  entirely  im- 
material, because  all  of  their  children,  after 
reaching  their  majority,  together  with  their 
mother.  Joined  in  the  conveyances  to  the  in- 
surance company.  By  this  it  is  seen  that 
the  owner  of  the  life  estate  Joined  In  the 
conveyances  with  the  contingent  remainder- 
men, all  of  whom  owned  the  entire  estate  in 
fee,  and  conveyed  it  to  tbe  insurance  com- 
pany, and  then,  in  1902,  the  life  tenant  died, 
without  leaving  any  other  such  heirs.  The 
law  of  this  state  no  longer  rests  in  doubt  re- 
garding the  right  and  power  of  contingent  re- 
maindermen to  sell  and  convey  their  Interest 
In  real  estate.  This  court  has  uniformly  held 
that  contingent  remainders  are  alienable  the 
'Same  as  are  other  estates.  Godman  v.  Sim- 
mons, 118  Mo.  122,  20  S.  W.  972;  Clark  v. 
Sires,  193  Mo.  502,  92  8.  W.  224;  Flnley  v. 
Babb,  178  Mo.,  loa  dt.  263,  73  8.  W.  180. 
Nor  can  the  fact  that  the  remaluderman  re- 
ceived no  part  of  the  money  lent  to  the  life 
tenant  in  any  manner  affect  the  validity  of 
the  deed  of  trust  made  to  the  insurance  com- 
pany. The  money  loaned  by  the  company 
to  Latitia  Grover  on  her  note,  secured  by  tbe 
deed  of  trust  signed  by  her  and  all  of  tbe  re- 
maindermen, was  a  good  and  valid  considera- 
tion as  to  th^  latter;  and  even  between  the 
parties  to  the  deed  remaindermen  are  estop- 
ped from  asserting  a  want  of  consideration 
to  them.  Mnllanphy  v.  Rellly,  8  Mo.  C75; 
Madison  County  Bank  v.  Graham,  74  Mo. 
Ai^.  251;  Halsa  v.  Halsa,  8  Mo.  303;  Coal 
Co.  v.  Blake,  85  N.  Y.  226;  Edwards  v. 
Schoeneman,  104  111.  278;  Johnson  v.  Bldg. 
Ass'n,  104  Pa.  394. 

5.  Appellant's  contention  that  the  cross-bill 
of  respondents  does  not  state  facts  sufSoient 
to  entitle  it  to  the  equitable  relief  prayed  is 
not  In  harmony  with  the  ruling  of  this  court 
It  must  be  otwerved  that  respondents  in 
their  cross-bill  rely  upon  section  650,  Rev. 
St  1890  [Ann.  St  1906,  p.  667],  to  have  the 
title  to  their  property  quieted.  Whatever 
may  have  been  the  Individual  views  of  the 
writers  upon  that  subject,  this  court,  In  the 
case  of  Burk  v.  Pence  (not  yet  officially  re- 
ported), 104  S.  W.  23,  held  that  all  that  was 
necessary  to  be  alleged  in  the  petition  to  en- 
title the  plaintiffs  to  relief  under  that  sec- 
tion was  to  state  how  they  acquired  their 
title,  and  then  state,  generally,  as  was  done 
In  the  cross-bill  In  this  case,  that  the  defend- 
ant claimed  some  Interest  in  and  to  tbe 
premises  adverse  to  tbe  plaintiffs,  and  prayed 
that  their  respective  Interests  might  be  as- 
certained and  determined  by  the  court  and 
a  decree  entered  adjudging  the  rights  of  the 
respective  parties.  Tbe  same^cule  of  olead- 
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Ing  is  applicable  to  a  cross-bill  where  affirm- 
ative relief  la  prayed  for. 

6.  It  mnst  follow  from  the  views  herein- 
before expressed  that  the  appellants  did  not 
Introduce  evidence,  sufficient  to  make  out  a 
prima  facie  case,  Justifying  its  submission  to 
a  Jury,  and  for  that  reason  they  have  no 
valid  legal  reason  for  complaining  of  the  ac- 
tion of  the  court  In  refusing  them  a  trial  by 
Jury,  even  conceding,  without  deciding,  that 
ordinarily  they  would  be  entitled  to  a  Jury  In 
the  trial  of  such  cases. 

Under  the  evidence  Introduced,  the  findings 
and  Judgment  of  the  trial  court  were  unques- 
tionably Just,  proper,  and  for  the  right  par- 
ties, and  the  Judgment  should  be  affirmed; 
and  It  Is  so  ordered.    All  concur. 


STATE  ex  rel.  BATON  et  al.  v.  GMBILICH, 
State  Treasurer. 

(Supreme  Court  of  Missouri.     Dec.  24,  1907.) 

1.  Statutes— CoNSTRtJCTioN—R  CLE  fob. 

The  prlmanr  rule  governing  the  interpreta- 
tion of  statutes  is  tlie  one  reuuiring  tlie  legisla^ 
tive  intent  and  purpose  to  be  ascertained. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  g§  25»-2^.] 

2.  Hospitals— State  Fund— Cheation— Stat- 
UTES  Construed. 

Act  April  15,  1905  (Sess.  Acts  1905,  p.  292 
[Ann.  St.  1006,  p.  37171),  created  a  state  sana- 
torium, and  section  24  made  laws  governing 
other  eleemosynary  institutions  applicable  to  it. 
Rev.  St.  1809,  g  7808  [Ann.  St  1906,  p.  3710], 
requires  moneys  received  by  such  institutions 
to  be  paid  to  the  State  Treasurer,  and  by  him 
placed  in  respective  funds  created  by  such  sec- 
tions. Section  7809  provides  that  moneys  in  the 
state  treasury  to  the  credit  of  any  such  fund 
shall  be  appropriated  for  the  support  of  the  in- 
stitution to  which  the  fund  belongs.  Act  April 
IS,  1907  (Laws  1907,  p.  87)  §  27a.  appropriated 
out  of  the  state  treasury  chargeable  to  the  "Mis- 
souri state  sanatorium  fund  a  specified  sum, 
"the  same  being  derived  from  the  payment  into 
the  state  treasury  by  the  treasurer  or  other 
financial  oiBcer  of  said  institution."  Act  March 
19,  1907  (Laws  1907,  p.  300)  $  15,  requires  the 
superintendent  of  the  sanatorium  to  furnish  the 
State  Ti'easurer  sufficient  data  to  enable  him  to 
collect  from  the  various  counties,  etc.,  sums  ow- 
ing the  Institution  for  care,  etc,  of  patients. 
Section  16  (page  310)  gives  indigent  patients  the 
preference  over  private  patients.  Held,  that  the 
Legislature  intended  that  an  institution's  re- 
ceipts be  used  to  defray  its  running  expenses, 
and  not  that  tliey  go  to  the  state's  general  rev- 
enue fund,  and  that  the  "Missouri  state  sana- 
torium fund"  was  created  by  section  27a,  though 
not  in  express  terms. 

3.  Save. 

Moneys  received  by  the  State  Treasurer  un- 
der such  section  15  (Laws  1907,  p.  309)  from 
the  difTercnt  counties  are  moneys  "derived  from 
the  payment  into  the  state  treasury  by  the 
treasurer  or  other  financial  officer  of  said  insti- 
tution" within  such  section  27a  (Laws  1907,  i>. 
37),  since  by  section  15  the  State  Treasurer  has 
been  made  a  financial  officer  of  the  institution, 
and  as  such  falls  within  the  term  "other  finan- 
cial officer." 

In  Banc.  Petition  by  the  state,  on  the  re- 
lation of  J.  L.  Eaton  and  others,  for  manda- 
mus to  J.  F.  Gmellch,  State  Treasurer.  Writ 
awarded. 


James  P.  Ball,  for  relators.  The  Attorney 
General  and  N.  T.  Gentry,  for  respondent 

GRAVES,  J.  This  Is  an  original  proceed- 
ing In  this  court,  wherein  the  relators,  who 
constitute  the  board  of  managers  of  the  Mis- 
souri state  sanatorium,  seek,  by  writ  of 
mandamus,  to  compel  respondent,  who  Is 
State  Treasurer,  to  open  an  account  In  the 
books  of  his  office  with  the  said  Missouri 
state  .sanatorium  In  the  name  of  the  "Mis- 
souri State  Sanatorium  Fund,"  and  to  place 
to  the  credit  of  said  fund  the  sum  of  $17.89, 
which  said  respondent  has  collected  from  the 
city  of  St.  Louis  as  pay  for  keeping  and  main- 
taining Indigent  patients  from  said  city  in 
the  sanatorium,  and  to  further  place  to  the 
credit  of  such  fund  any  and  all  other  moneys 
collected  from  the  like  or  any  other  source 
for  such  sanatorium,  and  to  pay  out  such 
funds  for  the  maintenance  of  said  sanatorium 
upon  orders  Issued  by  the  proper  officers  of 
said  sanatorium.  Relators  aver  that  by  vir- 
tue of  section  27a  of  the  act  of  the  General 
Assembly  approved  April  15, 1907  (Iaws  1907, 
p.  37),  and  section  15  of  an  act  of  the  General 
Assembly,  approved  March  19,  1907  (Laws 
1907,  p.  309),  and  section  7808,  Rev.  St  1S99 
[Ann.  St  1906,  p.  3710],  it  became  and  was 
the  duty  of  respondent  to  open  up  an  account 
as  aforesaid,  and  to  collect  and  credit  the 
moneys  as  aforesaid,  and  to  pay  the  same 
out  in  the  manner  and  for  the  purpose  as 
aforesaid.  These  several  statutes  are  as  fol- 
lows : 

'"Sec.  27a.  There  is  hereby  appropriated  out 
of  the  state  treasury,  chargeable  to  the  Mis- 
souri state  sanatorium  fund,  the  sum  of  sev- 
enty-five thousand  dollars  ($75,000.00),  the 
same  being  derived  from  the  payment  into 
the  state  treasury,  by  the  treasurer  or  other 
financial  officer  of  said  institution,  in  pur- 
suance of  the  laws  of  this  state,  or  so  much 
thereof  as  may  be  necessary."   • 

"Sec.  16.  Support  of  Free  Patients. — ^At 
least  once  in  each  montti  the  superintendent 
of  the  sanatorium  shall  furnish  the  State 
Treasurer  a  list  of  all  free  patients  In  the 
sanatorium,  together  with  sufficient  facts  to 
enable  the  State  Treasurer  to  collect  from 
the  various  counties  or  cities  such  sums  as 
ntay  be  owing  to  the  Institution  for  the  exam- 
ination, care,  clothing,  and  treatment  of  the 
patients  who  have  been  received  by  tlic 
institution  and  who  are  shown  by  the  state- 
ment of  the  proper  county  or  city  officials, 
as  hereinbefore  provided,  to  be  unable  to 
pay  for  their  care  and  treatment  State 
Treasurer  shall  thereupon  collect  from  the 
various  counties  or  city  the  sum  due  for  the 
care  and  treatment  of  each  such  patient  at 
a  rate  not  exceeding  five  dollars  a  week  for 
each  patient" 

"Sec.  7806.  Certain  Funds  Created.— Tbat 
there  is  hereby  established  and  created  in  the 
state  treasury  of  this  state  the  following 
named  funds:  'State.  Hospital  for  Insane 
No.  V  'State  Hospital  for, Insane  No.  2,' 
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'State  Hospital  for  Insane  No.  3,'  'School  (or 
Blind,'  'School  for  Deaf,'  'Reform  School  for 
Boys,'  'Industrial  Home  for  Girls,'  'Earnings 
of  Missouri  Penitentiary,'  'University,'  'State 
Normal  School,  First  District,'  'State  Normal 
School,  Second  District,'  'State  Normal  School, 
Third  District,'  and  'Lincoln  Institute.'  When- 
ever any  moneys  are  paid  Into  the  state 
treasury  under  the  provisions  of  this  article^ 
they  shall  be  receipted  by  the  State  Treasurer 
into  and  placed  to  the  credit  of  the  fund  to 
which  they  respectively  belong,  so  that  money 
derived  from  each  Institution  may  be  placed 
to  the  credit  of  the  fund  herein  provided  for 
that  Institution." 

Respondent,  by  his  return,  says:  "Now, 
on  this  day,  comes  the  respondent,  and,  for 
return  to  the  alternative  writ  herein,  says 
that  he  admits  that  the  relators  are  now  and 
were  at  the  time  stated  in  the  alternative 
writ  duly  appointed,  qualified,  and  acting 
board  of  managers  of  the  Missouri  state  sana- 
torium, which  Institution  was  established  and 
located  at  Mount  Vernon,  Lawrence  county. 
Mo.,  according  to  law.  He  admits  that  he  is 
now  and  was  at  the  times  mentioned  in  said 
writ  the  duly  qualified  and  acting  Treasurer 
of  the  state  of  Missouri.  He  admits  that  the 
General  Assembly  of  Missouri,  by  an  act 
passed  and  approved  April  15,  1907,  made 
provision  for  said  institution,  as  stated  in 
section  27a  of  said  act  He  admits  that  sec- 
tion 15  of  said  act  provides  for  the  support 
of  free  patients,  and  that  said  section  of 
said  act  is  correctly  copied  in  said  alterna- 
tive writ  He  further  admits  that  he  has 
collected  from  certain  counties  and  cities  now 
maintaining  indigent  patients  in  said  insti- 
tution, to  wit  in  the  city  of  St  Louis,  the 
sum  of  $17.89,  and  that  he  will  in  the  course 
of  bis  official  duty,  from  time  to  time,  prob- 
ably collect  other  amounts  due  said  Institu- 
tion, and  he  admits  that  the  board  of  man- 
agers of  said  institution  have  requested  him 
to  open  an  account  In  the  books  of  his  office 
In  the  name  of  the  'Missouri  State  Sanatori- 
um Fund,'  and  to  place  said  amount  now 
collected,  to  wit,  $17.88,  and  all  other  amounts 
coming  to  his  said  office  from  the  same  source, 
to  the  credit  of  the  'Missouri  state  sanatori- 
um fund.'  He  finally  admits  that  he  has  re- 
fused to  place  said  sum,  and  any  other  sums 
collected  from  a  like  source,  to  the  credit  of 
the  'Missouri  state  sanatorium  fund,'  and 
that  he  has  refused  to  open  on  the  books  of 
said  office  an  account  to  said  fund  until 
directed  to  do  so  by  this  honorable  court. 
And,  farther,  the  respondent  states  that  there 
Is  no  authority  in  law  for  the  placing  of  said 
sum  or  any  other  sum  to  said  account,  and 
that  the  General  Assembly  of  Missouri  has 
failed  to  provide,  by  law,  for  the  establish- 
ment of  such  a  fund,  and  that  the  respondent 
has  no  right  or  authority  to  open  an  account 
to  such  a  fund,  without  direct  authority 
given  him  by  law.  Wherefore,  respondent 
respectfully  requests  that  no  peremptory  writ 
of  mandamus  issue,  and  that  he  go  hence  with 


his  costs."  Upon  the  filing  of  this  return, 
relators  filed  their  motiqn  for  judgment  uiwn 
the  pleadings. 

From  the  foregoing  it  will  be  seen  that  the 
sole  question  Is  a  construction  of  section  27a 
of  the  act  of  April  16,  1907,  which  is  an  ap- 
propriation act,  and  the  act  of  March  19, 
1907,  which  Is  an  act  providing  for  the  gov- 
ernment of  the  Missouri  state  sanatorium  for 
the  treatment  of  incipient  pulmonary  tuber- 
culoels,  and  section  7808,  Rev.  St  1899  [Ann. 
St  1906,  p.  8710],  and  the  amendatory  act  of 
1901,  which  creates  certain  funds  for  the 
several  eleemosynary  and  penal  Institutions 
of  the  state.  Respondent's  contention  is 
that  by  no  act  of  the  Legislature  has  a  "Mis- 
souri state  sanatorium  fund"  been  created, 
and  until  such  is  created  he  has  no  legal 
right  to  open  up  an  account  with  such  a 
fund  in  the  books  of  his  office,  or  to  credit 
the  same  with  moneys  received,  or  debit  the 
same  with  moneys  paid  out.  The  Issue  there- 
fore Is  purely  one  of  statutory  construction. 

1.  First,  we  are  called  upon  to  say  wheth- 
er or  not  there  has  been'  by  law  created  the 
"Missouri  state  sanatorium  fund."  Of  the 
many  canons  of  construction  in  the  inter- 
pretation of  legislative  acts,  the  chief  one  is 
that  which  requires  us  to  find  the  legislative 
Intent  and  purpose.  The  intent  and  spirit  of 
the  legislative  act  should  be  made  to  speak. 
If  such  can  be  done  without  doing  violence  to 
express  language.  The  Missouri  state  sana- 
torium had  Its  birth  by  the  act  of  1905,  ap- 
proved April  15,  1905.  Sess.  Acts  1905,  p. 
292  et  seq.  [Ann.  St  1900,  p.  3717].  Section 
24  of  that  act  (page  3723)  provides:  "The 
managers  of  said  institution  shall  have  the 
powers,  rights  and  privileges  given  to  and 
perform  all  the  duties  required  of  the  board 
of  managers  of  other  state  eleemosynary  In- 
stitutions in  this  state,  and  said  sanatorium 
hereby  established  shall,  in  all  respects  not 
inconsistent  with  this  act  be  governed  by 
and  be  conducted  according  to  the  laws  gov- 
erning other  eleemosynary  institutions  In 
this  state,  with  like  powers,  privileges  and 
immunities,  as  far  as  the  same  are  applicable 
and  not  inconsistent  with  this  act."  In  the 
succeeding  act  of  1907,  supra,  we  have  sec- 
tion 12  (page  308)  which  reads:  "The  Mis- 
souri state  sanatorium,  located  at  Mount 
Vernon,  is  hereby  declared  to  be  an  eleemosy- 
nary institution  of  this  state,  and  all  laws 
contained  in  article  1  of  chapter  118  of  the 
Revised  Statutes  of  1899,  and  acts  amenda- 
tory thereof  [Ann.  St  1906,  p.  3676],  are  de- 
clared to  be  applicable  thereto."  We  Btart,_ 
then,  with  this  sanatorium  as  one  of  the' 
eleemosynary  Institutions  of  the  state.  By 
the  acts  of  1907,  approved  respectively  ^prll 
15th  and  March  19th,  no  provision  Is  made 
to  meet  the  running  expenses  of  the  institu- 
tion, except  such  as  is  made  by  section  27a, 
supra.  It  is  clear  from  all  tbe  acts  that  it 
was  the  intention  of  the  lawmakers  that  the 
pay  received  for  the  treatment  of  patients 
,was  to  be  used  to  defray  the, running  ex- 
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penses.  By  section  16  (p&ge  310)  of  the  act, 
approved  March  19,  1907,  private  patients 
may  be  received  and  treated,  "when  there  is 
room  In  said  sanatorium  for  admission  of 
said  applicants,  without  Interfering  with 
preference  in  the  selection  of  patients,  which 
shall  always  be  given  to  the  Indigent."  So 
that  under  the  law  these  Indigent  patients  or 
county  charges  have  the  preference,  and  If 
the  funds  paid  for  their  treatment  by  the 
several  counties  and  the  city  of  St  Louisare 
to  be  diverted  to  the  general  revenue  fund 
of  the  state,  the  institution,  If  filled  with 
these  preferred  t>atients,  would  not  have  a 
dollar  with  which  to  pay  running  expenses. 
By  section  24  of  the  act  of  1905,  supra,  the 
laws  governing  other  eleemosynary  institu- 
tions are  made  applicable  to  this  institution. 
Of  those  laws  we  liave  article  9,  c.  118,  In 
which  section  7806,  supra,  is  found.  By  the 
provisions  of  this  article,  the  moneys  re- 
ceived by  the  institutions  are  required  to  be 
paid  to  the  State  Treasurer,  and  by  him 
placed  In  the  respective  funds  created  by  law 
as  stated  in  section  T80S,  Rev.  St.  1899,  supra. 
Then  section  7809  of  that  article  reads: 
"That  any  moneys  in  the  state  treasury  to 
the  credit  of  any  of  the  funds  in  this  article 
created,  paid  therein  under  the  provisions  of 
this  article,  or  so  much  thereof  as  may  be 
necessary,  shall  be  appropriated  by  the  Gen- 
eral Assembly  for  the  support  or  improve- 
ment of  the  institution  to  which  the  fund 
belongs."  "When  section  7808,  supra,  was 
enacted,  the  Missouri  state  sanatorium  w^s 
not  in  existence.  It  should  be  remarked  here 
— a.  fact  which  seems  to  have  escaped  atten- 
tion of  counsel — that  this  section  was  amend- 
ed by  act  approved  April  13,  1901,  by  add- 
ing therein  the  words  "State  Hospital  for 
Insane  No.  4,"  since  which  time  there  has 
been  no  amendment  that  we  are  able  to  find. 
Now,  considering  all  these  statutes  together, 
and  considering  the  further  fact  that  if  all 
the  earnings  of  this  institution  are  to  go  to 
the  general  revenue  fund,  unless  this  special 
fund  has  been  created,  was  there  a  legisla- 
tive intent  sufficiently  expressed  in  section 
27a,  supra  (Acts  1907,  p.  37),  to  create  the 
"Missouri  state  sanatorium  fund"?  We  are 
inclined  to  think  there  is,  and  so  hold.  Had 
there  been  added  after  the  word  "fund"  in 
the  second  line  of  said  section  the  words 
"which  is  hereby  created,"  there  would  be  no 
doubt  or  question;  yet  it  seems  to  us,  when 
we  consider  all  the  statutes  together,  the 
legislative  Intent  is  just  as  apparent  as  if 
these  words  had  been  written  therein.  _  We 
therefore  hold  that  within  the  meaning  of 
the  law  there  has  been  created  the  fund 
aforesaid. 

2.  Resiiondent,  however,  makes  a  further 
contention,  which  we  omitted  from  our  state- 
ment, and  that  la  that  the  money  which  he 
has  and  which  he  will  In  the  future  receive 
from  the  different  counties  are  not  moneys 
"derived  from  the  payment  into  the  state 
treasury,  by  the  treasurer  or  other  financial 


officer  of  said  instltntlbn.  In  pursuance  of  the 
laws  of  the  state,"  as  specified  by  section 
27a,  supra.  Under  the  provisions  of  the  Laws 
of  1907,  {  15,  supra,  it  is  made  the  duty 
of  the  superintendent  of  the  sanatorium  at 
least  once  each  month  to  furnish  the  Treas- 
urer a  list  of  the  free  patients,  together  with 
such  data  as  "to  enable  the  State  Treasurer 
to  collect  from  the  various  counties  or  cities 
such  sums  as  may  be  owing  to  the  Institu- 
tion for  the  examination,  care,  clothing,  and 
treatment  of  the  patients,"  etc  It  will  be 
noticed  that  the  funds  to  be  collected  by  the 
Treasurer  are  funds  "owing  to  the  institu- 
tion," and  not  to  the  state.  In  our  judgment, 
the  State  Treasurer  has  thus  been  made  a 
financial  officer  of  this  institution  for  the 
purpose  of  collecting  these  moneys,  and  as 
such  falls  under  the  term  "other  financial 
officer  of  said  institution,"  as  mentioned  in 
said  section  27a. 

From  these  views,  it  follows  that  the  per- 
emptory writ  of  mandamus  should  be  award- 
ed, and  it  is  so  ordered.    All  concur. 


ORDELHEIDE  et  al.  v.  BERGER  LAND  CO. 
et  al. 

(Suprem*  Court  of  Missouri,  Division  No.    1. 
Dec.  24,  1907.) 

1.  New    Tbiai.  —  Obdeb  —  Specutication    or 
Gbounds. 

An  order  granting  a  new  trial  for  "error  in 
finding  as  to  facts  and  law"  was  too  general  to 
constitute  a  compliance  with  the  statute  requir- 
ing the  trial  court  to  specify  in  such  order  the 
ground  or  grounds  on  which  the  new  trial  was 
granted,  intended  for  the  information  of  the  los- 
ing party  and  of  the  appellate  conrt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  {  330.] 

2.  Appeal  —  Revisw  —  FiBST   New   Tbiai. — 

"Rj.TF.fyrwir.TBT 

Under  Rev.  St  1899,  {  806  [Ann.  St  1906. 
p.  769],  providing  that  a  party  aggrieved  may 
appeal  from  any  order  granting  a  new  trial,  an 
order  granting  a  first  new  trial  in  ejectment 
is  subject  to  review  on  appeal,  and  will  be  re- 
versed if  the  evidence  is  such  that  in  no  view  of 
it  can  a  verdict  for  the  party  in  whose  favor 
the  new  trial  is  granted  be  sustained. 

3.  Ejectment— Description  —  Ezistbnck    or 
Land — Suiticienot  or  Evidence. 

Where,  in  ejectment  the  land  was  described 
as  Island  GS  in  the  Missouri  river,  in  section  6, 
township  45,  range  3  west,  "except  80  acres  off 
the  upper  end,"  sold  to  W.,  all  in  Warren  coun- 
ty. Mo.,  there  being  no  description  by  which  the 
eighty  acres  could  be  located  with  reasonable 
certamty^  and  it  being  doubtful  whether  the  is- 
land, as  It  existed  at  the  time  suit  brought,  con- 
tained 80  acres  in  ail,  and  plaintiff  elauned  un- 
der a  tax  deed  conveying  the  title  of  a  person 
not  shown  to  have  ever  been  in  possession,  but 
to  have  abandoned  the  land,  plaintiff  could  not 
recover. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; H.  W.  Johnson,  Judge. 

Ejectment  by  F.  A.  Ordelheide  and  an- 
other against  the  Berger  Land  Company  and 
others.  From  an  order  sustaining  plaintiffs' 
motion  for  a  new  trial,  defendants  appeal. 
Reversed  and  remanded. 
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Jesse  H.  Schaper  and  J.  W.  Delventhal, 
for  appellants.    C.  E.  Peers,  for  respondents. 

YATJiTAXT,  P.  3.  This  Is  an  appeal  from 
an  order  sustaining  a  motion  for  a  new  trial. 
It  is  an  action  In  ejectment  for  the  posses- 
sion of  land  described  in  the  petition  as: 
"Island  63  In  the  Missouri  river  in  section 
'6,  township  45,  range  3  west,  except  SO 
acres  off  the  upper  end  sold  to  Wehmeyer, 
all  in  IVarren  county,  Missouri."  Defend- 
ants in  their  answer  say  that  they  are  in 
possession,  and  are  the  owners  in  fee  of  all 
that  imrt  of  the  Island  lying  southeast  of  a 
line  specifically  described  In  the  answer. 

On  the  trial  the  plaintiffs  Introduced  the 
following  documentary  evidence,  to  wit:  (1) 
A  quitclaim  deed  from  one  Ferdinand  Wlth- 
aas  December  10,  1892,  to  John  Withaus  to 
all  the  grantor's  "interest  In  the  northeast 
part  of  island  No.  63,  section  6,  township 
45,  range  3  west,  in  the  Missouri  river." 
The  deed  was  duly  recorded.  (2)  A  judgment 
in  a  suit  wherein  the  state  of  Missouri,  at 
the  relation  of  the  collector  of  revenue  of 
Warren  county,  was  plaintiff,  an^  John  With- 
aus or  his  unknown  heirs  were  defendants, 
for  delinquent  taxes  amounting  to  $6.24  for 
the  years  1893,  18&1,  and  1895  against  land 
described  as  follows:  "Island  No.  63  In  the 
Missouri  river  in  section  6,  township  45, 
range  3  west,  except  eighty  acres  off  the 
upper  end  sold  to  Wehmeyer."  (3)  The  orig- 
inal petition  In  that  case  In  which  the  land 
is  described  as  shown  al>ove  in  the  judgment, 
and  two  summonses  for  John  Withaus,  <me 
to  St.  lA)uis  county  the  other  to  Warren  coun- 
ty, both  returned  not  found.  (4)  Order  of 
publication  against  John  Withaus,  If  living, 
or  his  unknown  heirs.  If  dead.  (5)  Sheriff's 
deed  under  that  Judgment  October  26,  18G8, 
conveying  the  land  as  last  above  described 
to  the  plaintiffs  in  this  suit  The  oral  tes- 
timony for  the  plaintiff  showed  that  there 
never  was  any  particular  part  of  the  island 
assessed  to  John  Withaus  or,  for  that  mat- 
ter, to  any  one,  it  was  assessed  as  35  acres, 
in  Island  63,  to  Withaus,  and  35  acres  to 
Berger  Land  Company.  Whether  Ferdinand 
Withaus  was  ever  In  actual  i)ossesslon  the 
evidence  does  not  show,  but  It  does  show 
that  John  Withaus  was  never  in  possession 
of  any  part  of  It,  and  never  paid  any  taxes 
on  It;  after  be  got  bis  deed  he  granted  some 
parties  the  right  to  graze  cattle  on  It,  but 
when  they  attempted  to  do  so  they  were 
warned  to  keep  off  by  a  man  named  Thee, 
who  claimed  to  be  the  owner  and  they  left 
At  the  time  of  the  suit  for  taxes  John  With- 
aus was  living  in  St  Louis.  He  said  he  could 
not  get  a  deed  of  good  title  and  concluded  to 
"let  it  go."  The  plaintiff's  testimony  also 
showed  that  at  the  time  this  suit  In  eject- 
ment was  brought  it  was  very  doubtful  If 
any  of  the  land  they  claimed  was  In  exist- 
ence, the  river  had  washed  away  first  one 
end  of  the  island  then'  the  other,  and  first  one 


side  and  then  the  other,  and  afterwards  made 
accretions  where  It  bad  before  made  ero- 
sions, BO  that  little  of  the  island  as  it  was 
when  John  Withaus  got  his  deed  was  In 
exlst«ice  when  this  litigation  commenced. 
Defendant's  testimony  tended  to  show  a  good 
title,  by  adverse  possession  at  least  to  that 
part  of  the  land  specifically  described  in 
their  answer,  bat  it  Is  not  necessary  to  set 
It  out  in  this  statement  The  cause  was  tried 
by  the  court  without  a  jury,  there  were  no 
instructions  given  and  none  asked,  except 
one  in  the  nature  of  a  demurrer  to  the  evl- 
doice,  which  the  defendants  asked  at  tbe 
close  of  the  plaintiff's  evidence,  which  was 
refused  and  exception  taken.  The  finding 
was  for  the  defraidants,  but  the  court  after- 
wards sustained  the  plaintiffs'  motion  for  a 
new  trial,  and  being  requested  by  defend- 
ants to  specify  the  grounds  stated  In  the  or- 
der: "Error  In  finding  as  to  facts  and  law." 
Prom  that  order  the  defendants  have  ap- 
pealed. 

1.  Tbe  object  of  the  statute  in  requiring 
the  trial  court  to  specify  in  the  order  the 
ground  or  grounds  on  which  the  new  trial 
is  granted  Is  for  the  enlightenment  of  the  los- 
ing party  and  of  the  appellate  court  It  Is 
a  substantial  right  which  the  statute  gives 
the  losing  party,  and  the  trial  court  has  no 
right  to  deprive  him  of  it  The  party  has 
the  right  to  know  what  the  real  cause  is, 
and  he  is  not  accorded  that  right  by  a  gen- 
eral vague  statement  that  specifies  nothing. 
"Error  in  finding  as  to  facts  and  law"  is  not 
a  compliance  with  the  statute. 

2.  It  is  insisted  by  respondents  that  the 
granting  of  one  new  trial  is  In  the  discre- 
tion of  the  court,  and  will  not  be  reviewed 
on  appeal.  That  position  cannot  be  sus- 
tained because  it  is  In  the  face  of  the  stat- 
ute (section  806,  Rev.  St  1889  [Ann.  St  1906, 
p.  769]),  which  says  that  the  party  aggrieved 
may  take  his  appeal  "from  any  order  grant- 
ing a  new  trial,"  which  means  as  well  an 
order  granting  a  first  new  trial  as  a  sec- 
ond, nie  Tight  of  appeal  from  an  order 
granting  a  first  new  trial  would  amount  to 
nothing  If  the  action  of  the  trial  court  was 
not  subject  to  review  in  the  appellate  court. 
What  we  have  said  on  tbe  subject  is  that  If 
the  first  new  trial  is  granted  on  the  ground 
that  the  finding  of  the  triers  of  the  facts  Is 
contrary  to  the  weight  of  the  evidence,  the 
ruling  of  tbe  trial  court  will  not  be  reversed 
If  the  testimony  was  confllctlhg,  and  there 
was  substantial  evidence  to  sustain  the  trial 
court  in  its  ruling,  although  we  might  differ 
from  the  trial  court  in  its  estimate  of  the 
weight  of  the  evidence.  But  even  if  the  new 
trial  is  granted  on  alleged  error  In  the  find- 
ing of  the  facts.  If  the  evidence  is  such  as 
that  In  no  view  of  it  could  a  verdict  for  the 
party  In  whose  favor  the  new  trial  was  grant- 
ed be  sustained,  then  the  ruling  of  tbe  trial 
court  will  be  reversed,  although  It  is  the  first 
new  trial  granted    Homutb  v.  Ry.  Oo.,  129 
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Mo.,  loc.  dt  642,  643,  81  S.  W.  903;  Fltz- 
John  V.  Transit  Co.,  183  Mo.  74,  81  S.  W.  907. 

3.  In  no  view  of  the  evidence  in  this  case 
could  a  verdict  for  the  plaintifT  be  sustained. 
In  the  first  place,  the  description  of  the  land 
as  It  Is  given  In  the  petition  is  vague  and 
uncertain;  all  of  Island  63  "except  eighty 
acres  oflf  the  upper  end  sold  to  Wehmeyer." 
There  Is  no  description  given  by  which  that 
80  acres  can  with  reasonable  certainty  be 
located.  What  Is  the  shape  of  the  island  or 
how  many  acres  It  contains  the  petition  does 
not  say.  Looking  at  the  evidence  It  Is  doubt- 
ful if  the  island  now  contains  80  acres  all 
together.  The  plaintiff  testified  that  the 
assessment  roll  showed  35  acres  undescrlbed 
assessed  to  John  Witbaus  and  35  to  the 
Berger  Land  Company,  If  there  was  any  more 
he  did  not  mention  it  The  county  surveyor 
as  a  witness  for  defendants  testified  that  he 
surveyed  the  Island  in  1903,  ran  the  line  that 
was  called  for  In  defendant's  deed  entirely 
across  the  Island,  and  found  that  on  the  east 
side  of  the  line  there  were  30  acres  and  on 
the  west  40.  But  the  plaintiffs'  claim  under 
a  sheriff's  deed  under  a  tax  Judgment  against 
John  Wlthaus,  and  the  only  indication  of 
title  in  him  is  the  guitclaim  deed  from  Ferdi- 
nand Wlthaus  conveying  "all  his  interest  in 
the  northwest  part  of  Island  63."  Whether 
that  northwest  part  was  the  same  or  any 
part  of  the  "80  acres  off  the  upper  end  sold 
to  Wehmeyer"  we  cannot  find  from  the  rec- 
ord. When  the  collector  of  revenue  (who 
is  one  of  the  plaintiffs  in  this  suit)  came  to 
file  his  suit  against  this  land  as  the  prop- 
erty of  John  Wlthaus  he  did  not  follow  the 
description  given  in  John's  deed  but  de- 
scribed it  as  it  is  now  described  in  the  peti- 
tion. The  evidence  shows  that  this  laud  was 
surveyed  by  the  government  and  duly  plat- 
ted, but  the  plaintiffs  do  not  undertake  to 
trace  title  from  the  government  to  John 
Witbaus  under  whom  they  claim,  but  show 
only  a  quitclaim  deed  from  Ferdinand  to 
him  without  attempting  to  show  any  title  in 
Ferdinand.  If  it  should  be  conceded  that 
that  deed  was  color  of  title  on  which  a  claim 
of  adverse  possession  might  be  founded,  it 
would  avail  the  plaintiffs  nothing  because 
John  Witbaus  never  took  possession,  not  on- 
ly did  he  not  take  actual  possession,  but,  ac- 
cording to  one  of  plaintiffs'  witnesses  Simon 
Wlthaus,  he  abandoned  all  claim  to  it  "let 
it  go,"  because  he  could  get  no  title.  Even 
If  the  deed  ftrom  Ferdinand  to  John  convey- 
ed title  to  any  land  at  all  In  the  island  there 
is  nothing  In  this  record  to  Identify  it  with 
the  land  described  in  the  tax  judgment  or 
the  sheriff's  deed. 

There  is  nothing  in  the  record  to  give  the 
plaintiffs  any  standing  at  all. 

The  order  sustaining  the  motion  for  a  new 
trial  Is  reversed,  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  over- 
rule the  motion  and  enter  Judgment  for  de- 
fendants.   All  concur. 


HENRY  CXDUNTY  v.  CITIZENS'  BANK  OF 

WINDSOR. 
(Supreme  Court  of  Missouri.     Dee.  24  1907.) 

1.  Depositaeieb— Deposits  of  Public  Mon- 
eys—Actions FOB  Rbcovbby— Undisclosk© 
Pkincipals. 

A  county  ralng  a  bank  for  county  funds 
alleged  to  have  beoi  fraudnlently  received  by 
the  iiank  from  the  county  depositary  pursuant 
to  an  illegal  agreement  to  stifle  bidding  for 
county  funds,  by  which  the  Buocessfnl  bidder 
was  to  apportion  funds  deposited  with  it  amons 
the  members  of  the  illegaf  combination,  cannot 
recover  on  the  theory  that  the  bank  was  an  un- 
disclosed principal,  based  on  the  ground  that 
those  entering  into  the  combination  were,  as  to 
the  apportionment  to  them  of  the  coonty  funds, 
undisclosed  principals. 

2.  Pi^EADiNO — Issues  and  Pboofs. 

One  cannot  sue  on  one  cause  of  action,  and 
recover  on  another. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading,  {  1300.] 

8.  Appeal— Pbesentation  of   Questions  in 

Lower  Court— Theobt  of  Case. 

One  cannot  try  his  case  on  one  theory  in 
the  trial  court,  and  on  another  theory  on  appeal 
after  his  defeat  in  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  (Tent.  Dig. 
vol.  3,  Appeal  and  Error,  i  1053.] 

4.  Depositaries— Deposits  of  Public  Mon- 
eys—Selection OF  Depositary. 

Rev.  St.  1899,  f{  6817-6820  [Ann.  SL  1906. 
pp.  3344-3345],  providing  for  the  selection  of  a 
depositary  of  county  funds  after  competitive 
bidding,  requiring  that  the  bids  shall  be  publicly 
opened  and  entered  on  the  records  of  the  county 
court,  and  that  the  bidder  offering  the  highest 
rate  of  interest  shall  be  selected,  and  stipulating 
for  the  execution  of  a  bond  by  the  depositary 
and  the  transfer  of  the  county  funds  to  it,  re- 
quire that  the  banlcs  with  whom  the  county 
court  is  authorized  to  deal  in  selecting  a  deposi- 
tary siiali  he  disclosed,  and  the  county  court  has 
no  authority  to  apjrartion  the  county  funds 
among  two  or  more  banks,  and  therefore  two  or 
more  banks  cannot  jointly  submit  a  bid,  nor  can 
one  bank  be  the  nndlsciosed  principal  of  another 
presenting  a  bid. 

5.  Same— Recovebino  Deposits— Actions. 

A  county  suing  a  bank  for  county  funds 
fraudulently  received  by  it  from  the  county  de- 
positary pursuant  to  an  .  illegal  agreement  to 
stifle  bidding  for  county  funds,  by  which  the 
successful  bidder  was  to  apportion  funds  de- 
posited with  it  among  the  members  of  the  illegal 
combination,  cannot  recover  on  the  theory  that 
the  bank  and  the  depositary  are  joint  tort- 
feasors. 

6.  Saue. 

Several  lianks  illegally  combined  to  sup- 
press bidding  for  county  funds  under  an  agree- 
ment providing  that  the  successful  bidder  ob- 
taining the  ftmds  should  apportion  the  same 
among  the  banks.  A  bidder  was  designated  de- 
positary and  it  gave  a  bond  and  received'  count? 
funds.  Held,  that  the  bank  selected  as  deposi- 
tary and  its  sureties  were  alone  responsible  for 
a  failure  to  account  for  the  funds,  there  being 
no  authority  by  which  such  bank  and  another 
bank  in  the  illegal  combination  could  vary  tiie 
terms  of  the  contract  with  the  county,  or  render 
any  one  other  than  those  disclosed  in  the  con- 
tract liable  for  any  breach  of  it. 

[Ed.  Note.— For  cases  in  point,  see  (^nt  Dig. 
vol.  16,  Depositaries,  S  23.] 

7.  Contracts — Agreement  to  Suppress  Bid- 
din  o — Validity. 

Several  banks  combined  to  suppress  bidding 
for  county  funds  under  an  agreement  piovidlnx 
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that   the  bidder  selected  as  depositary  should 
apportion  the  county  funds  obtained  among  the 
banks  in  the  combination.    Held,  that  the  com- 
bination was  illegal. 
8.  Depositabieb— Deposits  or  Pubuo  Fdhds 

— LlABIUTT. 

Sereral  banks  illegally  combined  to  sap- 
prees  bidding  for  county  funds  under  an  agree- 
ment providing  that  the  bank  selected  as  de- 
positary ahould  u)portion  among  the  banks  in 
the  combination  the  county  funds  received.  A 
bank  was  selected  as  depositary,  and  it  gave  a 
bond,  which  was  approved,  and  received  county 
funds.  It  did  not  part  with  any  of  the  funds 
by  dei>osit  with  a  bank  in  the  combination. 
Held,  that  the  latter  bank  was  not  liable  to  the 
county  for  any  part  of  the  funds  which  diould 
have  been  apportioned  to  it  under  the  agree- 
ment, there  Deing  no  contractual  relation  be- 
tween it  and  the  county. 

In  Banc.  Appeal  from  Circuit  Court,  Pet- 
tis County;  Louis  Hoffman,  Judge. 

Action  by  Henry  county  against  tbe  Citi- 
zens' Bank  of  Windsor.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

This  cause  is  now  pending  In  this  court 
upon  appeal  by  plaintiff,  tbe  county  of  Hen- 
ry, from  a  judgment  of  the  Pettis  county  cir- 
cuit court  In  favor  of  tbe  defendant  We 
know  of  no  better  way  of  indicating  the  na- 
ture and  character  of  this  controversy  than 
by  tbe  reproduction  of  the  petition  and  an- 
swer which  present  the  issues  that  were  de- 
termined by  the  trial  court  Omitting  form- 
al parts,  the  petition  thus  states  the  cause 
of  action  by  the  plaintiff :  "Now  at  this  time 
comes  the  plaintiff,  the  county  of  Henry,  in 
the  state  of  Missouri,  and  for  its  amended 
petition  and  cauee  of  action  against  tbe  de- 
fendant states  that  the  plaintiff  is  a  mu- 
nicipal corporation  and  political  subdivision 
of  the  state  of  Missouri,  and  as  such  Is  en- 
titled to  sue  in  the  courts  of  this  state ;  that 
t^e  defendant,  tbe  Citizens'  Bank  of  Wind- 
sor, is  a  banking  corporation,  duly  organized 
and  existing  under  the  laws  of  this  state,  and 
was,  at  all  the  times  mentioned  in  this  pe- 
tition, and  now  is,  such  corporation,  and  en- 
gaged in  the  banking  business  at  the  city, of 
Windsor,  in  the  county  of  Henry ;  that  at 
the  regular  May  term,  1903,  of  the  county 
court  of  said  Henry  county  it  was  the  duty 
of  said  court  to  select  and  designate  a  county 
depositary  for  the  deposit  of  the  money  be- 
longing to  said  county.  Including  scbool 
funds, '  and  the  duty  of  said  county  court 
prior  to  said  term  to  advertise  for  bids  from 
banking  corporations,  individual  bankers, 
and  others,  for  the  privilege  of  being  selected 
as  such  depositary,  and  said  county  court 
as  provided  by  law,  did  advertise  for  bids 
from  such  banking  corporations,  individuals, 
and  others  for  said  purpose;  that  at  and 
prior  to,  the  time  of  the  term  of  said  county 
court  the  Farmers*  Bank  of  Windsor  and 
tbe  Citizens'  Bank  of  Clinton  were  banking 
corporations,  doing  a  banking  business  at 
tbe  cities  of  Windsor  and  Clinton,  respective- 
ly, in  said  Henry  county,  and  Salmon  &  Sal- 
mon, a  firm  composed  of  George  Y.  Salmon 
and  Harv^  W.  Salmon,  were  engaged  In  the 


banking  business  at  the  city  of  Clinton  afore- 
said, as  individual  private  bankers;  that 
prior  to  the  said  May  term,  1903,  and  in 
anticipation  of 'the  selection  of  a  county  de- 
positary by  said  county  court  the  defendant 
the  Citizens'  Bank  of  Windsor,  and  the 
Farmers'  Bank  of  Windsor,  the  Citizens' 
Bank  of  Clinton,  and  the  said  Salmon  & 
Salmon  entered  into  an  agreement  by  the 
terms  of  which  it  was  imderstood  and  agreed 
that  the  bids  of  said  banks  and  of  said  Sal- 
mon &  Salmon  should  be  so  placed  with  said 
county  court  that  the  bid  of  said  Salmon  & 
Salmon  should  be  the  highest  bid,  and  that 
said  Salmon  &  Salmon  should  be  selected  and 
designated  the  county  depositary  of  said  Hen- 
ry county  at  said  May  term,  1903,  of  said 
county  court  end  that  tbe  funds  of  said 
Henry  county,  after  being  received  by  said 
Salmon  &  Salmon  as  such  depositary,  should 
be  divided  and  apportioned  among  the  said 
banks,  to  wit  the  defendant  Citizens'  Bank 
of  Windsor,  said  Citizens'  Bank  of  Clinton, 
and  said  Farmers'  Bank  of  Windsor,  and 
said  Salmon  &  Salmon,  for  tbe  use  and  bene- 
fit of  said  several  banks ;  that  in  pursuance 
of  said  arrangement  and  agreement  bids 
were  so  made  that  the  bid  of  said  Salmon  % 
Salmon  was  the  highest  bid  for  the  county 
money  of  said  Henry  county,  made  to  the 
coun^  court  at  said  May  term,  1903,  and 
said  Salmon  &  Salmon  were,  at  said  term, 
selected  by  said  county  court  as  such  county 
depositary  for  Henry  county,  for  the  term  of 
2  years  and  60  days  next  ensuing  said  May 
term,  1903;  that  said  Salmon  &  Salmon 
qualified  under  such  selection  and  gave  bond, 
and  were  duly  designated  by  said  county 
court  the  depositary  of  tbe  funds  of  Henry 
county,  for  tbe  term  above  mentioned,  and 
all  tbe  funds  of  said  Henry  county,  includ- 
ing the  school  funds,  amounting  In  all  to 
tbe  sum  of  $65,000,  became  and  were  de- 
posited with  said  Salmon  &  Salmon  as  such 
d^ositary,  and  thereafter,  and  until  tbe  20tb 
day  of  June,  1905,  all  tbe  moneys  belonging 
to  the  county  of  Henry,  including  school 
funds,  were  paid  to  and  deposited  with  tbe 
said  Salmon  &  Salmon,  amounting  in  the 
aggregate  to  the  sum  of  $320,000;  that  after 
the  selection  and  designation  of  Salmon  & 
Salmon  as  county  depositary,   as  aforesaid, 

to  wit  on  the day  of  July,  1903,  said 

Salmon  &  Salmon,  in  pursuance  of  the  agree- 
ment aforesaid,  for  the  division  of  the  coun- 
ty funds  among  said  above-named  banks, 
turned  over  and  delivered  to  the  defendant. 
Citizens'  Bank  of  Windsor,  out  of  tbe  counly 
money  belonging  to  Henry  county,  the  sum 
agreed  upon  to  be  apportioned  to  the  defend- 
ant to  wit  the  sum  of  $10,000,  and  defend- 
ant; Citizens'  Bank  of  Windsor,  took  and 
received  tbe  said  sum  of  $10,000,  as  and  for 
its  share  of  the  moneys  obtained  from  the 
county  of  Henry,  by  the  means  and  under 
tbe  arrangement  and  agreement  aforesaid, 
and  did  use  and  lend  and  receive  the  bene- 
fits thereof;    that  on  the  20th  day  of  June, 
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1905,  Bald  Salmon  &  Salmon  were,  and  for 
many  years  prior  thereto  had  been,  Insolv- 
ent, and  on  said  day  their  bank  was  closed, 
and  has  ever  since  remained  closed,  and  on 
said  day  they  failed  and  ever  since  have  fail- 
ed to  pay  checks  drawn  upon  them  for  the 
county  funds  of  Henry  county,  by  the  prop- 
er officer;  that  there  was  due  to  Henry 
county  on  said  20th  day  of  June,  1905,  and 
still  remains  due  and  unpaid,  on  account  of 
moneys  belonging  to  plaintiff,  Henry  county, 
deposited  with  said  Salmon  &  Salmon  as 
such  depositary,  the  sum  of  $63,976.76;  and 
that  the  defendant,  Citizens'  Bank  of  Wind- 
sor, has  wholly  failed  and  refused  to  pay  the 
aforesaid  sum  of  $10,000  of  the  mon«y  of 
Henry  county,  received  by  it  as  aforesaid, 
but  now  retains  and  holds  the  same,  though 
plaintitr  has  demanded  the  payment  thereof. 
Wherefore,  the  plaintiff  asks  for  Judgment 
against  the  defendant.  Citizens'  Bank  of 
Windsor,  for  the  sum  of  $10,000,  and  for 
costs,  and  for  all  other  proper  relief  In  the 
premises." 

The  answer  of  the  defendant  Interposed  to 
this  petition  admits  that  the  defendant  Is  a 
banking  corporation  duly  organized  and  ex- 
isting under  the  laws  of  this  state,  and  that 
plaintiff  is  a  municipal  corporation  and  polit- 
ical subdivision  of  the  state  of  Missouri. 
Then  followed  a  denial  of  each  and  every 
other  allegation  contained  In  the  petition, 
with  a  prayer  that  the  defendant  go  hence 
without  day  and  for  the  recovery  of  costs. 
The  trial  of  the  issues  thus  presented  by  the 
pleadings  was  proceeded  with  at  the  Febru- 
ary term,  1907,  of  the  Pettis  county  circuit 
court.  At  the  trial,  concerning  certain  facts 
Involved  In  this  proceeding,  there  was  a  stip- 
ulation filed.  By  this  stipulation  it  was  con- 
ceded that  Salmon  &  Salmon  were  duly  se- 
lected as  county  depositary  In  May,  both  In 
1901  and  again  In  1903,  and  that  they  gave 
bond  as  required  by  law  under  such  selec- 
tion, and  that  the  sureties  on  the  bond  giv- 
en in  May,  1903,  are  solvent,  and  have  sufS- 
clent  property  to  enable  the  county  to  col- 
lect the  full  amount  due  from  said  deposi- 
tary ;  that  the  funds  belonging  to  the  county 
in  May,  1908,  amounted  to  $65,000,  and  were 
then  turned  over  to  said  depositary,  and  that 
all  moneys  belonging  to  the  county  after 
May,  1903,  were  turned  over  to  and  paid  Into 
such  depositary  according  to  law;  that  Sal- 
mon &  Salmon  failed  on  June  20,  1905,  and 
since  that  date  have  failed  to  pay  any  chedcs 
drawn  on  the  county  depositary  for  the  coun- 
ty money,  and  have  been  adjudicated  bank- 
rupts, are -wholly  Insolvent,  and  were  wholly 
Insolvent  at  the  dates  of  their  said  selection 
as  county  depositary ;  that  Salmon  &  Salmon 
as  county  depositary  at  the  time  of  their 
failure  were  indebted  to  Henry  county  In  the 
sum  of  $63,976.76,  and  that  such  sum  In- 
clud«i  the  money  sued  for  In  this  case ;  that 
Henry  county  sued  for  the  money  on  the  de- 
positary bond  of  Salmon  &  Salmon  of  May 
19,  1903,  and  on  June  14,  1906,  recovered  a 


Judgment  for  $63,000,  and  that  an  ai^)eal 
was  taken  by  the  sureties  to  the  Supreme 
Court  (since  affirmed  by  coturt  In  banc) ;  that 
the  county  sued  the  Citizens'  Bank  of  Cllntou 
for  the  sum  of  $16,000,  the  amount  it  held 
at  the  time  of  the  failure  of  Salmon  &  Sal- 
mon, and  recovered  a  Judgment  for  that 
amount ;  and  that  the  same  has  been  paid  to 
the  county,  thus  reducing  the  said  Judgment 
of  $63,000  against  the  sureties  to  $47,000 
and  Interest 

There  Is  practically  no  substantial  dispute 
as  to  the  facts  developed  at  the  trial  In  ad- 
dition to  those  embraced  In  the  stipulation 
heretofore  referred  to.  Therefore  we  shall 
not  undertake  to  recite  in  the  statement  of 
this  cause  In  detail  the  testimony  introduced, 
but  will  briefly  indicate  the  nature  and  char- 
acter of  the  proof  ui)on  which  this  cause  was 
submitted  to  the  court.  The  testimony  shows 
that  the  county  court  of  Henry  county  at  the 
May  term,  1903,  of  said  court  was  to  let  the 
money  of  the  county  under  the  provisions 
of  the  statute  upon  that  subject  to  such  bank- 
ing institution  offering  the  highest  rate  of 
Interest.  Prior  to  the  time  designated  that 
the  county  court  was  to  select  a  depositary 
for  the  county  money,  there  was  an  agree- 
ment and  understanding  entered  into  between 
Salmon  &  Salmon,  private  bankers  at  Clin- 
ton, Mo.,  and  the  respondent  In  this  cause, 
the  Citizens'  Bank  of  Windsor,  by  which  It 
was  agreed  that  Salmon  &  Salmon  should 
put  in  the  highest  bid  and  be  selected  as 
the  depositary  for  Henry  county,  the  plalu- 
tlff  In  this  cause,  and  in  consideration  of 
such  agreement,  If  Salmon  &  Salmon  were 
selected  as  the  depositary  they  would  deposit 
out  of  the  funds  received  from  the  county 
by  virtue  of  being  the  depositary  thereof  in 
the  respondent's  bank  the  sum  of  $10,000,  for 
which  said  bank  should  pay  to  Salmon  & 
Salmon  the  same  rate  of  Interest  that  they 
were  required  to  pay  to  the  coimty  under 
the  terms  agreed  upon  In  the  selection  of 
Salmon  &  Salmon  as  the  county  depositary. 
The  testimony  further  shows  that  this  agree- 
ment by  Salmon  &  Salmon  bank  to  deposit 
with  respondent's  bank  was  never  In  fact  put 
Into  execution,  and  that  the  $10,000  that  re- 
spondent's bank  was  to  receive  under  the 
agreement  as  heretofore  Indicated  was  nev- 
er In  fact  deposited  in  said  bank;  but  Sal- 
mon &  Salmon  fully  recognized  that  there 
was  an  agreement  to  deposit  the  sum  of  $10,- 
000  in  accordance  with  the  agreement  and  un- 
derstanding entered  Into  between  the  parties, 
and  on  July  14,  1900,  the  following  instru- 
ment evidencing  such  recognition  of  the  first 
arrangement  and  agreement  was  signed  by 
Salmon  Sc  Salmon:  "Whereas,  the  CltlzensT 
Bank  of  Windsor,  Mo.,  is  entitled  to  $10,000 
of  the  county  funds  of  Henry  county.  Mo., 
for  the  year  ending  July  1,  1905;  and  wh«jre- 
as  said  bank  has  agreed  that  we  may  retain 
their  said  share  of  said  funds  during  the 
time  mentioned  above:  Now,  therefore.  In 
consideration  of  said  agreement  on  the  part 
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of  said  bank,  we  hereby  agree  to  pay  It  the 
sum  of  1400  July  I,  1906,  and  we  also  agree 
to  pay  the  Interest  due  the  county  on  said 
funds.  Salmon  &  Salmon."  The  respondent. 
Citizens'  Bank  of  Windsor,  held  a  similar 
obligation  to  the  one  above  quoted  from  Sal- 
mon &  Salmon  tor  the  year  ending  July  1, 
1904,  and  received  for  that  year  the  sum 
of  $400  as  designated  In  the  obligation  herein 
Indicated.  Witness  Joseph  S.  Calfee,  who 
gave  his  testimony  in  the  form  of  a  deposi- 
tion, testified  concerning  the  agreement  of 
Salmon  &  Salmon  to  deposit  out  of  the  coun- 
ty funds  $10,000  in  respondent's  bank.  His 
testimony  in  substance  was  that  Salmon  & 
Salmon  promised  to  make  a  deposit  of  $10,- 
000,  and  In  lieu  of  making  that  deposit  they 
were  to  pay  us  $400  a  year.  Mr.  Casey,  who 
was  the  manager  of  the  Salmon  &  Salmon 
bank,  also  testified  upon  this  subject.  The 
substance  of  his  testimony  was  to  the  effect 
that  none  of  the  money  of  Henry  county  was 
sent  to  respondent's  bank  under  the  agree- 
ment heretofore  referred  to,  but  that  Instead 
of  depositing  money  with  respondent  the  Sal- 
mon A  Salmon  bank  retained  the  money  and 
paid  them  a  bonus.  There  Is  an  entire  ab- 
sence from  the  record  before  us  of  any  tear 
timony  showing  any  entry  upon  the  books 
of  Salmon  &  Salmon  tending  to  show  that 
there  was  an  account  kept  between  the  Sal- 
mon &  Salmon  bank  and  the  respondent  in 
this  cause,  the  Citizens'  Bank  of  Windsor, 
concerning  the  deposit  of  this  $10,000,  or  the 
borrowing  of  this  fund  from  the  respondent. 
There  Is  also  an  absence  from  the  record  of 
any  showing  upon  the  books  of  the  respond- 
ent that  any  such  deposit  was  made,  or  that 
any  loan  of  such  an  amount  was  made  by 
respondent  to  Salmon  &  Salmon.  The  record 
falls  to  disclose  any  obligation  or  security 
taken  from  Salmon  ft  Salmon  by  the  respond- 
ent, except  the  agreement  to  pay^to  respond- 
ent the  $400  as  designated  in  the  agreement 
This  by  no  means  covers  the  entire  volume 
of  testimony  introduced  in  this  cause.  How- 
ever, in  our  (pinion,  it  sufficiently  Indicates 
the  nature  and  character  of  the  transaction 
upon  which  this  action  is  predicated,  as  well 
as  the  character  of  testimony  upon  which  It 
is  sought  to  successfully  maintain  the  pro- 
ceeding. At  the  close  of  the  testimony  the 
court,  In  conformity  to  its  views  upon  the 
facts  developed  at  the  trial,  declared  the 
law  to  be  that  under  the  evidence  in  this 
ease  plaintiff  cannot  recover,  and  the  finding 
must  be  for  the  defendant.  In  accordance 
with  this  declaration  of  law,  judgment  was 
rendered  In  favor  of  the  defendant,  and  the 
plaintiff  properly  preserved  its  exception  to 
the  adverse  rulings  of  the  court,  and  on  the 
same  day  that  the  Judgment  was  rendered 
filed  Its  motion  for  a  new  trial,  which  was  by 
the  court  overruled,  to  which  action  of  the 
court  plaintiff  excepted.  From  the  Judgment 
rendered  in  this  cause,  in  due  time  and  prop- 
er form  this  appeal  was  prosecuted  to  this 
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court,  and  the  record  Is  now  before  ns  for 
considers  tfon. 

James  D.  Lindsay,  C.  C.  Dickinson  &  Son, 
and  Parks  &  Son,  for  appellant  W.  M.  Wil- 
liams, for  respondent 

FOX,  J.  (after  stating  the  facts  as  above). 
Upon  the  record  before  us,  as  Is  briefly  Indi- 
cated In  the  foregoing  statement  of  this  cause, 
learned  counsel  for  appellant  predicates  the 
follovting  assignment  of  error:  (1)  The  court 
erred  In  giving  the  instruction  In  the  nature 
of  a  demurrer  to  the  evidence.  (2)  The  court 
erred  In  rendering  Judgment  for  the  defend- 
ant (3)  The  court  should  have  rendered 
Judgment  on  the  facts  In  favor  of  the  plain- 
tiff. At  the  very  threshold  of  this  contro- 
versy we  deem  It  Important  to  first  definitely 
determine  the  nature  and  character  of  this 
proceeding.  That  there  is  no  privity  of  con- 
tract between  the  appellant  and  the  respond- 
ent is  apparent.  Nor  is  there  any  contract- 
ual relation  whatever  disclosed  by  the  rec- 
ord between  the  parties  to  tbis  suit  The 
allegations  in  the  petition  emphasizes  the 
correctness  of  this  conclusion.  They  clearly 
Indicate  that  plaintiff  does  not  seek  a  recov- 
ery In  this  action  upon  a  contract  either  ex- 
pressed or  implied.  It  will  be  observed  by  an 
analysis  of  the  allegations  In  the  petition  of 
plaintiff  that  the  details  of  the  arrangement 
and  agreement  between  the  respondent  and 
Salmon  &  Salmon,  by  which  bidding  was  to 
be  depressed  and  competition  avoided  at  the 
time  deslg^nated  for  the  selection  of  the  coun- 
ty depositary  by  the  county  court  are  fully 
set  forth.  This  is  followed  by  allegations 
wherein  It  Is  averred  that  In  pursuance  of 
such  arrangement  and  agreement  the  bank 
of  Salmon  &  Salmon  was  selected  as  the 
county  depositary,  and  In  accordance  with 
the  asreement  as  heretofore  indicated  they 
apportioned  $10,000  of  money  received  from 
the  plaintiff  to  the  respondent  in  this  cause, 
and  deposited  said  sum  in  respondent's  bank. 
In  other  words,  it  Is  manifest  from  the  aver- 
ments in  the  petition  of  plaintiff  that  its 
cause  of  action  is  predicated  upon  the  theory 
that  the  respondent  through  a  wrongful  and 
unlawful  combination  with  Salmon  &  Salmon 
to  depress  bidding  at  the  time  of  the  selec- 
tion of  the  depositary  for  the  county  funds 
by  the  county  court"  procured  $10,000  of  the 
funds  belonging  to  the  plaintiff,  and  that 
such  funds  had  been  deposited  In  respond- 
ent's bank  In  accordance  with  the  unlawful 
and  fraudulent  agreement  heretofore  referr- 
ed to.  This  Is  substantially  the  cause  of  ac- 
tion stated  in  the  petition,  and  by  It  plain- 
tiff seeks  to  compel  the  payment  of  the  $10.- 
000  as  a  fund  belonging  to  plaintiff,  and 
which  was  deposited  in  the  bank  of  respond- 
ent We  have  the  briefs  of  learned  counsel 
both  for  appellant  and  respondent  now  be- 
fore us,  and  find  numerous  legal  propositions 
discussed.  In  fact,  every  phase  of  this  case 
is  very  earnestly  and  ably  presented  by 
counsel,  and  everything  Is  said  Jthat  could  in 

Digitized  by  VjOOQIC 


626 


100  SOUTHWESTERN  BBPORTEB. 


CMo. 


any  way  be  urged  as  applicable  to  the  STopo- 
Bitlons  disclosed  by  the  record. 

1.  It  is  insisted  by  learned  counsel  for  ap- 
pellant that  Salmon  &  Salmon  in  their  ap- 
plication to  the  county  court  to  have  their 
banit  made  the  depositary  for  the  funds  of 
Henry  county,  as  applicable  to  the  $10,000 
which  Is  sougbt  to  be  recovered  by  the  plain- 
tiff in  this  proceeding,  were  acting  as  the 
agent  of  this  respondent,  and  It  is  earnestly 
urged  that  the  respondent  in  this  case,  by 
reason  of  having  obtained  this  money  through 
the  agency  of  Salmon  &  Salmon,  occupies  the 
I>ositlon  of  an  undisclosed  principal.  In  oth- 
er words,  the  contention  of  the  appellant  in 
its  final  analysis  may  thus  be  briefly  sum- 
marized; that  is,  that  Salmon  &  Sahnon  was 
the  disclosed  principal,  and  that  the  other 
banks,  including  the  respondent  in  this  case 
who  had  entered  Into  the  combination  to  de- 
press bidding,  were,  as  applicable  to  the  funds 
to  be  apportioned  to  them  under  the  arrange- 
ment and  agreement  between  the  parties,  un- 
diaclosed  principals,  and  that  under  the  law 
they  should  all  be  treated  as  principals  and  a 
recovery  can  be  maintained  upon  that  ground. 
We  have  given  this  proposition  which  Is  so 
earnestly  and  ably  presented  by  counsel  our 
most  careful  consideration,  and,  with  all  due 
respect  to  the.  ability  and  learning  of  coun- 
sel representing  appellant,  we  are  unable  to 
give  our  assent  to  this  insistence.  A  recov- 
ery cannot  be  maintained  upon  that  ground, 
if  for  no  other  reason  that  the  cause  of  ac- 
tion as  stated  In  the  petition  does  not  pro- 
ceed upon  that  theory.  It  is  manifest  from 
the  averments  in  the  petition  that  a  recov- 
ery In  this  proceeding  is  not  sought  upon  the 
ground  that  the  defendant  was  an  undis- 
closed principal  with  Salmon  &  Salmon,  nor 
upon  the  ground  that  there  was  any  contract- 
ual relation,  either  expressed  or  Implied,  dis- 
closed or  undisclosed  existing  between  the 
plaintiff  and  the  respondent.  We  repeat  that 
the  cause  of  action  as  stated  in  the  petition 
is  for  the  recovery  of  money  alleged  to  be 
.  in  the  hands  of  the  defendant,  and  which 
was  wrongfully  and  improperly  procured 
from  the  plaintiff.  In  other  words,  that  the 
defendant  fraudulently  procured  $10,000  of 
the  funds  belonging  to  the  plaintiff,  and  that, 
in  contemplation  of  law,  at  the  time  of  the 
failure  of  Salmon  &  Salmon  the  defendant 
had  said  sum  of  money  in  its  possession, 
which  was  the  property  of  Henry  county. 

It  is  fundamental  that  the  recovery  sought 
in  this  proceeding  by  the  plaintiff  must  stand 
or  fall  on  the  cause  of  action  embraced  in 
the  pleading.  It  cannot  sue  upon  one  cause 
of  action,  and  recover  upon  another.  Anoth- 
er cardinal  rule  applicable  to  pleadings  and 
practice,  which  has  repeatedly  received  sanc- 
tion by  this  court,  is  "that  a  party  will  not 
be  permitted  to  try  his  cause  upon  one  theory 
in  the  trial  court,  and  if  unsuccessful  on  the 
legal  battlefield  of  his  own  choosing,  spring 
a  fresh  theory  upon  his  adversary  and  under- 
take finally  to  enter  the  contest  la  this  court 


I  forming  entirely  different  lines  of  legal  bat- 
tle." Bray's  Adm'r  v.  Seligman's  Adm'r, 
75  Mo.  31;  Wilson  v.  Railway  Ck).,  87  Mo. 
431;  Sumner  v.  Bodgers,  90  Mo.  324,  2  S.  W. 
476,  and  cases  cited;  Traber  v.  Hicks,  131 
Mo.  180,  32  S.  W.  1145;  Carson  v.  Cummings, 
69  Mo.  325;  Boss  v.  Mather,  61  N.  Y.  108,  10 
Am.  Bep.  562.  But  aside  from  all  this,  it 
may  be  conceded  for  argument  sake  that  the 
plaintiff  In  its  petition  seeks  a  recovery  on 
the  theory  that  the  respondent  was  an  un- 
disclosed principal  with  Salmon  &  Salmon, 
yet,  in  our  opinion,  a  recovery  cannot  be 
maintained  upon  that  theory  upon  the  facts 
disclosed  by  the  record  in  this  proceeding. 
The  fundamental  error  assumed  by  the  plain- 
tiff upon  this  insistence  is  that  there  can  be 
any  such  party  as  an  undisclosed  principal  as 
applicable  to  this  case.  The  selection  of  a 
depositary  for  the  funds  of  the  respective 
counties  of  this  state  is  purely  statutory,  and 
the  county  court  in  making  such  selection  is 
limited  In  the  exercise  of  the  powers  con- 
ferred by  the  statute  to  the  doing  of  those 
things  which  are  embraced  within  the  pro- 
visions of  the  statute  applicable  to  the  sub- 
ject. Section  6817,  Bev.  St  1899  [Ann.  St. 
1906,  p.  8344],  Imposes  a  duty  upon  the  coun- 
ty court  of  each  county  In  this  state  to  re- 
ceive proposals  from  any  banking  incorpora- 
tion, association,  or  individual  banker  In 
such  county  as  may  be  desired  to  be  selected 
as  the 'depositary  of  the  funds  of  such  coun- 
ty. It  also  provides  that  notice  that  such 
bids  will  be  received  BhaB  be  given.  Section 
0818,  Rev.  St.  1899,  provides  the  manner  In 
which  the  banking  Incorporation,  associa- 
tion, or  individual  banker  may  make  his  bid 
with  a  view  of  having  it  considered  by  the 
county  court.  Section  6819  makes  it  the  duty 
of  the  county  court  at  noon  on  the  first  day 
of  the  May  term  of  said  court  to  publicly 
open  tiie  bids  and  cause  each  bid  to  be  en- 
tered upon  the  records  of  the  court,  and  to 
select  as  the  depositary  of  all  funds  of  the 
county,  including  the  school  funds,  except 
the  capital  school  fund,  the  banking  incor- 
poration, association,  or  individual  banker 
offering  to  pay  to  such  county  the  highest 
rate  of  interest  per  annum  for  such  funds, 
with  the  proviso  that  the  county  court  shall 
have  the  right  to  reject  any  and  all  bids. 
Sections  6820  and  6821,  Bev.  St.  1899  [Ann. 
St  1906,  p.  3345],  provide  in  detail  for  the 
execution  of  the  bond  and  the  transfer  of 
the  funds  of  the  county  to  the  depositary. 

It  will  be  observed  that  the  statute  ns  here- 
tofore indicated,  relating  to  the  subject  of 
county  depositaries,  provides  In  detail  how 
the  depositary  shall  be  selected,  and  it  Is 
there  expressly  required  that  the  bids  of  the 
respective  banking  institutions  shall  be  pub- 
licly opened,  and  each  bid  shall  be  entered 
upon  the  records  of  the  court  In  other  words, 
the  law  regulating  this  subject  requires  that 
the  banking  institutions  with  whom  the  coun- 
ty court  is  authorized  to  deal  upon  this  sub- 
ject, as  well  as  the  amount  of  the  bids  of 


Digitized  by 


Google 


Mou) 


HENRY  COUNTY  tr.  CITIZENS'  BANK 


627 


saeh  Institutions,  shall  be  disclosed  upon  tbe 
records  of  the  county  court  The  county 
court  had  no  authority  under  the  provisions 
of  the  law  conferring  upon  It  the  power  to 
select  the  depositary  to  apportion  the  county 
funds  among  two  or  more  bank  lug  institu- 
tions. Only  one  of  such  banking  institutions 
can  be  selected  as  the  depositary  for  the  coun- 
ty funds ;  and  by  the  very  terms  of  the  statute 
tbe  theory  that  one  banking  institution  may 
act  as  the  agent  of  others  doing  a  banking 
business,  and  include  them  within  their  bid 
submitted  to  the  county  court,  either  disclos- 
ing or  without  disclosing  the  names  of  the 
banking  institution,  is  absolutely  negatived. 
It  being  true  by  virtue  of  the  provisions  of  the 
statute  that  the  county  coiirt  can  only  select 
one  of  the  banking  incorporations,  associa- 
tion, or  Individual  banker  as  such  county 
depositary,  it  must  logically  follow  that  two 
or  more  of  such  banking  institutions  could 
not  Jointly  submit  a  bid  to  the  county  court 
with  tlie  view  of  being  selected  as  the  coun- 
ty depositary.  The  county  court  is  absolute- 
ly without  any  authority  to  entertain  euch 
bid,  or  to  enter  into  a  contract  selecting  such 
Joint  bidders  as  the  depositary  for  the  county 
funds.  It  logically  follows  from  this  that  if 
the  statute  does  not  authorize  a  Joint  bid  by 
two  or  more  banking  institutions,  then  there 
can  be  no  such  thing  as  an  undisclosed  prin- 
cipal. The  theory  of  an  undisclosed  prin- 
cipal, as  applicable  to  the  selection  of  a  coun- 
ty depositary,  can  only  be  predicated  upon 
the  idea  that  there  la  more  than  one  banking 
Institution  included  in  the  bid  for  tbe  selec- 
tion of  the  depositary  for  the  county  funds. 
In  other  words,  it  Is  based  upon  the  theory 
that  the  banking  incorporation,  association, 
or  individual  banker  selected  as  the  deposi- 
tary for  the  county  funds  by  the  county  court 
represented  some  other  banking  Institution  as 
agent  In  submitting  a  bid  to  the  county  court 
and  in  tbe  procuring  of  tbe  funds  of  the  coun- 
ty, bat  tbe  name  of  such  banking  institution 
In  submitting  such  bid  and  In  the  procuring 
of  such  fund  was  not  disclosed  to  tbe  county 
court  The  terms  employed  in  the  statute  as 
herein  indicated,  controlling  the  subject  now 
under  discussion.  In  no  way  authorizes  tbe 
couiity  court  In  dealing  with  the  county  funds 
to  treat  with  any  banking  Institution  as  an 
undisclosed  principal.  The  very  language  em- 
ployed  In  the  statute  Indicates  the  policy  of 
the  lawmaking  power  in  dealing  with  this 
subject  to  be  that  the  banking  Institutions 
with  whom  the  county  court  is  authorized  to 
contract  with,  together  with  their  bid,  should 
be  disclosed  by  an  entry  upon  the  records 
of  the  county  court  The  statute  limits  the 
powers  conferred  upon  the  county  court  in 
dealing  with  the  county  funds  to  contract  only 
with  some  banking  institution  that  has  dis- 
closed its  name  and  its  bid ;  and  if  a  recovery 
Is  sought  by  reason  of  any  contractual  rela- 
tions entered  into  with  tbe  county  court,  it 
must  be  In  pursuance  of  the  terms  of  tbe  con- 
tract authorized  by  the  statute  and  against 


the  parties  who  enter  into  it  We  do  not 
mean  to  be  understood  as  holding  that  if 
funds  of  a  coon^,  either  legitimately  or  by 
some  unlawful  agreement,  find  their  way  in- 
to some  other  banking  institution,  the  county 
court  would  not  be  authorized  to  pursue  such 
fund  and  recover  it;  but  we  do  mean  to  say 
that  such  recovery  cannot  be  sought  on  the 
ground  that  such  banking  institution  having 
such  deposit  Is  an  undisclosed  principal,  or 
that  an  action  can  be  maintained  at  all  upon 
the  contract  provided  for  by  the  statute  unless 
the  principal  is  therein  disclosed. 

2.  It  la  also  insisted  that  Salmon  &  Salmon 
being  the  agent  of  the  undisclosed  principal, 
that  Is,  tbe  defendant  in  this  cause,  and  as 
such  agent  conspired  with  such  undisclosed 
principal,  under  that  state  of  facts  an  action 
can  be  maintained  against  all  of  them  or  any 
part  of  them  as  Joint  tort-feasors.  We  are 
unable  to  give  our  assent  to  that  contention, 
and  it  is  sufficient  to  say  of  it  that  the  alle- 
gations in  the  petition,  which  are  the  basis 
of  the  cause  of  action,  does  not  proceed  upou 
that  theory.  It  Is  manifest  that  a  recovery 
in  this  cause  is  not  sought  by  way  of  dam- 
ages resulting  from  any  injury  or  loss  by  rea- 
son of  the  alleged  fraud  and  combination  to 
depress  bidding,  but  is  simply  an  action  seek- 
ing to  recover  a  particular  fund  belonging  to 
the  county  which  is  alleged  to  be  In  the  pos- 
session of  the  defendant  Emphasizing  the 
correctness  of  this  conclusion,  we  find  that  ap- 
pellant in  its  brief  entertains  a  similar  view. 
It  Is  there  stated  by  counsel  for  appellant 
that  "the  prayer  of  Henry  coiinty  for  Judg- 
ment against  said  banks  [$10,000  against  the 
Citizens'  Bank,  and  $5,000  against  the  Farm- 
ers' Bank]  is  based  on  the  contention  of  ap- 
pellant that  at  the  time  of  the  failure  of 
Salmon  &  Salmon,  within  the  meaning  and 
contemplation  of  law,  and  the  acts  of  said 
several  banks  and  the  construction  they  plac- 
ed upon  the  transaction,  said  Windsor  banks 
had  said  respective  sums  of  money,  tbe  prop- 
erty of  Henry  county."  It  is  clear  that  the 
recovery  sought  in  this  proceeding  is  not 
upon  the  ground  that  the  defendant  and  Sal- 
mon &  Salmon  were  Joint  tort-feasors.  If 
that  was  the  theory,  each  tort-feasor  would 
be  liable  for  the  entire  loss  of  the  plaintUC 
by  reason  of  the  wrong  committed  in  which 
BQch  tort-feasor  participated.  That  is  not  this 
case.  The  plaintiff  here  Is  simply  pursuing  a 
fund  which  Is  In  the  possession  of  the  de- 
fendant, and  there  can  be  no  recovery  upon 
the  theory  that  the  plaintiff  has  been  dam- 
aged by  reason  of  a  wrong  committed  by  Sal- 
mon &  Salmon,  In  which  the  defendant  In  this 
cause  may  have  participated. 

8.  This  brings  us  to  the  discussion  of  what 
we  esteem  the  main  proposition  Involved  in 
this  controversy,  that  is,  was  the  sum  of  $10,- 
000  of  the  funds  belonging  to  the  plalntlflT, 
which  Is  sought  to  l>e  recovered  In  this  cause, 
deposited  with  the  defendant,  the  Citizens' 
Bank  of  Windsor?  Appellant  in  this  cause 
very  earnestly  contends  that  It  was,  and  the 
gitizGd  by' 
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reBpoQdent  with  equal  eamestnees  assertg  that 
it  was  not  The  views  of  learned  counsel 
for  appellant  in  support  of  this  contention 
are  thus  expressed  in  their  brief.  They  say 
that  "Salmon  &  Salmon  became  county  de- 
positary by  the  Joint  act  and  agreement  of 
themselves  and  of  the  defendant  bank  and 
others,  for  a  certain  purpose.  Aa  county  de- 
positary, BO  selected,  they  say,  'We  have  your 
share  of  county  funds  for  you,  ready  for  your 
use,  subject  to  your  order.'  Th^  received  it 
only  as  county  depositary.  They  became  de- 
positary only  by  virtue  of  the  act  of  the  de- 
fendant, and  as  an  agency  of  defendant  for 
obtaining  a  certain  portion  of  the  county  mon- 
ey. Having  thus  obtained  the  money  through 
their  depositary  agent,  Salmon  &  Salmon,  the 
defendant  for  a  consideration  lends  this  mon- 
ey to  Salmon  &  Salmon,  private  bankers,  who, 
In  that  capacity,  by  their  written  agreement 
with  defendant,  bind  themselves  to  pay  not 
only  Interest  to  defendant,  but  to  pay  to 
Henry  county  the  Interest  due  upon  the  mon- 
ey thus  lent.  The  final  arrangement  between 
Salmon  &  Salmon  and  the  other  banks  was 
treated  by  them  as  the  payment  to  them  re- 
spectively of  their  allotted  shares,  and  was 
the  same  in  legal  effect  as  if  Salmon  &  Sal- 
mon had  turned  over  to  them  their  several 
portions  of  the  public  funds,  and  had  then 
borrowed  It  back  again.  The  object  of  the 
Joint  enterprise  was  to  borrow  the  public 
funds  for  the  specific  term  at  a  nominal  in- 
terest rate,  hire  the  money  out  until  the. term 
expired,  and  then  return  it  to  the  county  as 
the  owner  of  the  funds."  It  will  be  observed 
In  the  argument  of  counsel,  as  herein  Indicat- 
ed, that  they  base  the  correctness  of  their 
contention  upon  the  theory  which  has  hereto- 
fore been  fully  discussed,  that  is,  that  there 
was  a  Joint  contract  on  the  part  of  Salmon  & 
Salmon  and  the  respondent  in  this  case  with 
the  county  court,  which  resulted  In  the  selec- 
tion of  Salmon  &  Salmon  as  the  disclosed  de- 
positary for  the  county  funds.  In  other 
words,  it  is  argued  that  Salmon  &  Salmon  act- 
ed, not  only  for  themselves,  but  as  agent  for 
the  respondent  In  this  cause  in  the  procur- 
ing of  the  county  funds,  and  that  the  re- 
spondent, though  undisclosed,  was  In  fact  em- 
braced In  the  contract  made  by  Salmon  &  Sal- 
mon with  the  county  as  the  depositary  for 
the  county  funds.  In  our  opinion,  the  rea- 
sons assigned  in  support  of  the  contention 
now  under  discussion  are  without  force  or 
vitality,  and  it  is  sufficient  to  say  upon  that 
proposition  that  what  we  have  heretofore  said 
In  relation  to  the  authority  of  the  county 
court  to  contract  with  two  or  more  banking 
institutions  respecting  the  selection  of  a  de- 
positary for  the  county  funds  Is  equally  ap- 
plicable to  the  reasons  now  assigned  as  a 
basis  for  the  contention  that  the  $10,000, 
which  Is  sought  to  be  recovered  in  this  ac- 
tion, was  proc'jred  from  the  county  court  of 
Henry  county  by  reason  of  any  sort  of  con- 
tractual relations  either  by  construction  ex- 
pressed or  implied.    Upon  the  execution,  ac- 


ceptance, and  approval  of  the  bond  of  Sal- 
mon &  Salmon  as  the  depositary  of  the  funds 
of  Henry  county,  they  were  entitled  to  the 
possession  of  such  funds,  and  they  and  their 
sureties  became  responsible  to  the  county 
court  for  any  failure  to  properly  account  for 
such  funds,  and  there  Is  absolutely  no  au- 
thority by  which  Salmon  &  Salmon  and  the 
respondent  by  any  arrangement  or  agreement 
oould  In  any  way  vary  the  terms  of  the  con- 
tract with  the  county  court,  or  render  any 
other  person  other  than  those  embraced  and 
disclosed  in  the  contract  liable  for  any  breach 
of  It. 

It  is  essential  to  keep  in  view  the  cause  of 
.action  as  stated  In  the  petition,  that  Is,  that 
plaintiff  seeks  to  recover  a  fund  belonging 
to  It  which  was  deposited  in  the  respondent 
bank.  As  applicable  to  the  issues  presented 
by  the  pleadings,  we  have  carefully  consider- 
ed the  disclosures  of  the  record  and  read  in 
detail  all  of  the  testimony  relating  to  such 
issue,  and  we  are  unable  to  reach  the  con- 
clusion so  earnestly  contended  for  by  ap- 
pellant that  there  was  any  of  the  county 
funds  of  Henry  county  that  were  ever  depos- 
ited in  the  bank  of  respondent.  It  is  argued 
by  counsel  for  appellant  that  upon  the  facta 
disclosed  by  the  record  In  this  case  the 
$10,000,  which  la  sought  to  be  recovered  in 
this  proceeding,  was  at  least  constructively 
deposited  in  the  bank  of  the  respondent,  and 
then  loaned  to  Salmon  ft  Salmon.  We  are 
unwilling  to  accept  the  argument  of  appel- 
lant as  being  sound  upon  that  proposition. 
A  careful  examination  of  the  record  fails  to 
disclose  any  of  the  essential  elements  of  a 
contract  of  loan  between  Salmon  &  Salmon 
and  the  respondent  In  this  case.  Salmon  & 
Salmon  never  parted  with  any  of  the  funds 
of. Henry  county  by  depositing  them  In  re- 
spondent's bank.  There  Is  an  entire  absence 
of  any  bond  or  note  executed  to  the  respond- 
ent by  Salmon  &  Salmon  for  a  loan,  as  well 
as  an  entire  absence  of  any  entry  upon  the 
books  of  either  Salmon  &  Salmon  or  the 
respondent  that  there  was  any  such  transac- 
tion that  occurred.  That  the  arrangement 
and  agreement  between  Salmon  &  Salmon 
and  the  respondent  was  entered  Into,  and 
that  such  agreement  was  unlawful,  wrongful, 
and  fraudulent,  there  is  no  dispute.  We  in 
no  way  commend  such  agreement  as  a  legiti- 
mate business  transaction ;  yet  such  methods 
fall  far  short  of  resulting  in  the  creation  of 
any  contractual  relations  between  the  par- 
ties to  this  suit,  and  the  usual  presumption 
that  what  was  agreed  to  be  done  was  done  is 
not  applicable  to  this  agreement,  for  the 
reason  It  was  unlawful  and  not  susceptible 
of  being  enforced.  The  respondent  In  this 
case  was  not  entitled  to  receive  the  $10,000 
sued  for  by  reason  of  any  contract  with  Hen- 
ry county.  Salmon  &  Salmon  were  the  only 
parties  under  the  contract  with  the  county 
who  are  entitled  to  the  possession  of  the 
county  funds,  and  upon  the  disclosures  of  the 
record  In  this  cause  It  wiUr  aot  be  seriously ' 
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contended  tliat  there  was  any  actual  deposit 
of  any  part  of  the  connty  funds  in  the  pos- 
session of  Salmon  &  Salmon  made  by  them 
In  the  bank  of  resx>ondent  This  transaction 
may  thus  be  briefly  summarized:  Salmon  & 
Salmon  sought  to  have  their  bank  made  the 
depositary  for  the  county  funds  of  Henry 
ooonty.  For  the  purpose  of  procuring  such 
funds  at  a  low  rate  of  interest,  the  unlawful 
agreement  was  entered  Into  between  the  re- 
spondent and  other  banks  with  Salmon  & 
Salmon  to  defeat  competition  in  the  bids  to 
be  submitted  to  the  county  court  respecting 
the  selection  of  a  connty  depositary.  The 
first  agreement  was  that  $10,000  of  the  funds 
procured  through  Salmon  &  Salmon  was  to 
be  apportioned  to  the  respondent,  and  $5,000 
to  some  other  bank.  This  agreement,  it  is 
true,  was  unlawful  and  fraudulent;  yet  it 
was  recognized  by  Salmon  &  Salmon,  and 
was  subsequently  modified,  and  Salmon  & 
Salmon  were  to  retain  the  moneys  which, 
under  the  fraudulent  agreement,  were  to  be 
dei>osited  with  the  respondent  Salmon  & 
Salmon  were  the  only  parties  entitled  to  the 
possession  of  the  money  under  the  contract 
with  the  county;  but,  recognizing  such  un- 
lawful and  fraudulent  agreement  as  between 
tbemselTes  and  the  respondent,  for  the  pur- 
pose of  retaining  the  mon%y  which  they  alone 
were  entitled  to  retain  under  the  contract 
with  the  county,  they  agreed  to  pay  to  the 
respondent  the  sum  of  $400  In  pursuance  of 
the  modified  agreement  as  heretofore  indi- 
cated. In  our  opinion,  it  makes  no  difference 
whether  you  denominate  the  payment  of  this 
$400  as  a  payment  of  bonus,  or  a  payment  of 
Interest.  .  It  was  simply  a  private  arrange- 
ment or  agreement,  wrongful  in  its  charac- 
ter; but  It  falls  far  short  of  being  suscepti- 
ble of  the  construction  that  Salmon  &  Salm- 
on actually  deposited  the  $10,000  In  the  bank 
of  the  respondent,  and  that  respondent  again 
loaned  the  money  to  Salmon  &  Salmon  bo  as 
to  enable  the  plaintiff  In  this  cause  to  recov- 
er such  sum.  Our  attention  in  support  of 
the  contention  urged  by  the  appellant  Is  di- 
rected to  the  cases  of  In  re  Salmon  (D.  C.) 
145  Fed.,  loc.  clt  653,  and  In  re  Blake,  150 
Fed.,  loc.  dt  282,  80  C.  C.  A.  167.  In  those 
cases  a  recovery  was  sought  from  the  Citi- 
eens'  Bank  of  Clinton  of  money  belonging  to 
Henry  county  deposited  in  said  bank  to  the 
amount  of  $16,000.  Those  cases  are  entire- 
ly unlike  the  case  at  bar.  There  was  no  dis- 
pute about  the  fact  that  the  Citizens'  Bank 
of  Clinton  had  in  Its  possession  $16,000  of 
funds,  which  was  a  trust  fund,  alleged  to  be 
the  property  to  Henry  county.  Hence  it  is 
manifest  that  those  cases  are  by  no  means  to 
be  considered  as  decisive  of  the  propositions 
confronting  us  in  the  case  at  bar.  As  to  the 
discussion  in  those  cases  of  the  principles  of 
law  concerning  the  liability  of  Joint  tort- 
feasors and  undisclosed  principals,  which  Is 
sought  to  be  made  applicable  to  this  case,  we 
express  no  opinion  other  than  what  we  have 
heretofore  Indicated. 


Having  reached  the  conclusions  upon  the 
propositions  to  which  we  have  herein  given 
expression,  we  deem  It  unnecessary  to  dis- 
cuss the  other  proposition  which  is  present- 
ed by  counsel  in  their  briefs  tliat  the  coun- 
ty, with  full  knowledge  of  all  the  facts  and 
the  arrangement  between  the  banks  at  the 
time  of  the  selection  of  the  depositary,  pros- 
ecuted to  final  Judgment  a  suit  upon  the  con- 
tract, that  is,  the  depositary's  bond,  and  ob- 
tained an  afiSrmance  of  that  Judgment  in  this 
court,  thereby  atBrmlng  the  contract  enter- 
ed into  with  Salmon  &  Salmon  as  the  depos- 
itary, and  by  reason  of  such  course  pursued 
by  the  county  it  is  in  no  position  to  maintata 
this  action.  That  proposition  is  not  involved 
In  tills  proceeding.  If  this  action  was  to  re- 
cover damages  against  this  defendant  as  a 
Jotat  tort-feasor  with  Salmon  &  Salmon  by 
reason  of  the  perpetration  of  a  fraud  upon 
the  plaintiff  in  procuring  the  county  funds, 
and  such  damages  were  to  be  measured  by 
the  amount  of  county  funds  deposited  with 
Salmon  &  Salmon,  the  defendant  might  be 
in  a  position  to  invoke  that  universally  rec- 
ognized doctrine  that  "a  remedy  of  a  party 
claiming  that  a  fraud  has  been  practiced;  by 
reason  of  which  he  was  induced  to  enter  in- 
to a  contract,  is  that  upon  the  discovery  of 
the  fraud  he  has  his  election  to  affirm  the 
contract  and  bring  an  action  for  the  recovery 
of  damages  sustained  by  him,  or  to  disaffirm 
the  contract  and  restore  to  the  other  party 
all  he  has  received  under  it,  and  demand 
and  recover  from  him  all  he  has  parted  with 
in  pursuance  of  the  contract"  However,  as 
heretofore  indicated,  that  is  not  the  nature 
of  this  action,  but  is  simply  one  where,  in 
effect,  the  averments  are  that  $10,000  of  the 
public  funds  of  Henry  county  was  turned 
over  and  delivered  to  the  defendant  Citi- 
zens' Bank  of  Windsor ;  that  said  bank  took 
and  received  said  sum  of  $10,000,  and  did 
use  and  lend  and  receive  the  benefits  there- 
of, and  has  wholly  failed  and  refused  to  pay 
the  aforesaid  sum  of  $10,000  of  the  money  of 
Henry  county,  but  now  retains  and  holds 
the  same,  though  plaintiff  has  demanded  the 
payment  thereof.  Nor  is  this  an  action  to 
recover  for  damages  by  reason  of  the  per- 
petration of  a  fraud  which  may  have  result- 
ed In  a  loss  to  the  county  In  not  receiving  an 
Increased  amount  of  Interest  by  reason  of 
the  arrangement  defeating  any  competition 
In  the  bidding.  Therefore  it  Is  clear  upon 
any  theory  of  this  case  as  presented  by  the 
pleadings  that  the  last  proposition  as  above 
suggested  has  no  application  to  the  real  ques- 
tion involved  in  this  proceeding.  What  is 
said  in  this  opinion  that  if  this  action  was 
one  to  recover  damages  against  this  defend- 
ant as  a  Joint  tort-feasor  with  Salmon  & 
Salmon,  the  defendant  might  be  in  a  position 
to  Invoke  the  universally  recognized  doctrine 
as  herein  indicated,  must  not  be  construed  as 
holding  that  an  action  for  damages  upon  the 
facts  disclosed  by  this  record  could  be  main- 
tained. We  simply  say  that^that  question  is 
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not  inTolved  In  this  proceeding,  and  there- 
fore express  no  opinion  aa  to  whether  or  not 
an  action  for  damages  could  be  maintained. 
We  have  given  expression  to  oar  views  upon 
the  legal  propositions  presented  by  this  rec- 
ord, and  we  see  no  escape  from  the  conclu- 
sion that  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action.  The  money  sought  to 
be  recovered  was  never  deposited  with  the 
defendant,  hence  was  never  loaned  to  Salmon 
&  Salmon,  and  upon  the  facts  disclosed  by 
the  record,  conceding  for  the  sake  of  argn- 
ment  that  the  agreement  to  deposit  and  the 
modification  of  it  was  valid,  as  applicable  to 
tills  cause,  the  relation  of  debtor  and  cred- 
itor never  existed  between  Salmon  &  Salmon 
and  the  defendant  in  this  cause,  other  than 
for  the  sum  of  $400,  which  Salmon  &  Salm- 
on, by  the  modified  agreement,  was  to  pay 
for  a  release  of  their  obligation  In  the  first 
agreement  to  apportion  and  deposit  with  the 
defendant  bank.  We  repeat  that  Salmon  & 
Salmon,  under  the  contract  with  the  county, 
were  entitled  to  the  possession  of  the  funds 
received  from  the  county,  and,  in  pursuance 
of  the  subsequent  arrangement  by  which 
they  were  to  retain  the  money,  they  were 
simply  keeping  what,  under  the  terms  of  the 
contract,  belonged  to  them,  and  by  no  sort  of 
construction  did  Salmon  &  Salmon  become 
the  creditor  of  the  defendant  under  the  modi- 
fled  ag^reement  offered  In  evidence  for  the 
sum  of  $10,000,  or  any  other  sum  other  than 
as  before  suggested,  the  amount  they  were 
to  pay  the  defendant  for  the  release  of  the 
obligation  to  make  the  deposit. 

Entertaining  the  views  as  herein  Indicat- 
ed, the  Judgment  of  the  trial  court  should  be 
affirmed,  and  It  Is  so  ordered. 

GANTT,  C.  J.,  and  BURGESS,  VALLI- 
ANT,  LAMM,  and  WOODSON,  JJ.,  concur. 
GRAVES,  J.,  not  sitting. 


HEiNRT  OOUNTT  v.  FARMERS'  BANK  OF 
WINDSOR, 

(Supreme  Court  of  Missouri.     Dec.  24,  1907.) 
In  Banc.    Appeal  ftom  Circuit  Court,  Pet- 
tla  County ;  Louis  Hoffman,  Judge. 

Action  by  Henry  county  against  the  Farm- 
ers' Bank  of  Windsor.  From  a  judgment  for 
defendant,  plaintiff  appeals.    ACDrmed. 

James  D.  Lindsay,  O.  C.  Dickinson  &  Son, 
and  Parks  &  Son,  for  appellant  W.  M.  Wil- 
liams, for  respondent 

FOX,  J.  This  is  a  companion  case  of 
Henry  County  v.  Citizens'  Bank  of  Windsor, 
106  S.  W.  622.  The  record  discloses  the  same 
legal  propositions  as  were  involved  In  that 
case.  Adopting  the  conclusicms  upon  the 
legal  pr<^osItlonB  as  reached  in  Henry  Coun- 
ty V.  Citizens'  Bank  of  Windsor  results  in 
the  affirmance  of  the  Judgmoit  of  the  trial 
court 

It  is  so  ordered. 


GANTT,  C.  J.,  and  BURGESS,  VALLI- 
ANT,  L.\MM,  and  WOODSON,  JJ.,  concur. 
GRAVES,  J„  not  sitting. 


STATE  ez  rel.  ENTERPRISE  MILLING  (X>. 
V.  BROWN  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   2. 
Dec.  24,  1907.) 

Limitation  of  Actions  —  LiMiTATioif  Ap- 
plicable—Action ON  Attachment  Bond. 
The  conditions  of  an  attachment  bond  belnc 
"to  refund  all  sums  of  money  that  may  be  ad- 
judged to  be  refunded  •  *  *  and  pay  all 
damages  and  costs  that  may  accrue  *  •  •  an- 
der  the  attachment,"  an  action  on  the  bond  is 
within  Rev.  St.  1809,  {  4272  [Ann.  St  1900,  jp. 
2347],  providing  that  an  action  upon  any  writ- 
ing, whether  sealed  or  unsealed,  for  the  payment 
of  money  or  property,  may  be  brought  within 
10  years  after  the  cause  of  action  shall  accrue. 

Appeal  from  Circuit  Court  Pettis  Coun- 
ty ;  Jas.  E.  Hazell,  Special  Judge. 

Action  by  the  state,  on  the  relation  of  tiie 
Enterprise  Milling  Company,  against  Edward 
F.  Brown,  as  receiver  of  the  First  National 
liank  of  Sedalia,  Mo.,  and  another.  From  a 
judgment  for  defendants,  plaintiff  appealed. 
Reversed  and  remanded. 

H.  T.  Williams  and  Wm.  D.  Steele,  for  ap- 
pellant   Robert  F.  Walker,  for  respondaits. 

BURGESS,  J.  This  is  a  suit  upon  an  at- 
tachment bond  for  $52,000,  which  bond  had 
been  executed  and  filed  by  defendants  in  the 
Circuit  court  of  Pettis  county  on  the  Sth  day 
of  May,  1894,  and  this  suit  was  Instituted 
in  said  circuit  court  by  plaintiff  against  the 
defendants  on  the  3d  day  of  October,  1908. 
The  defendants  Interposed  a  demurrer  to  the 
petition  filed  by  plaintiff;  the  grounds  where- 
of being:  First  that  said  petition  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action;  and,  second,  that  it  showed  upon 
its  face  that  the  cause  of  actlMi  ther^n  at- 
tempted to  be  alleged  was  barred  by  the  stat- 
ute of  limitations.  On  a  hearing  on  said 
demurrer  at  the  December  term,  1004,  of 
said  court,  the  same  was  sustained.  Plain- 
tiff excepted  to  the  action  of  the  court  in  sus- 
taining the  demurrer,  elected  to  stand  upon 
Its  petition,  and  refused  to  plead  further. 
Thereupon  the  court  rendered  judgment  in 
favor  of  defendants  and  against  plaintiff  for 
costs,  and  plaintiff  appealed. 

It  is  the  contention  of  defendants  that  the 
cause  of  action  was  barred  by  the  5  years' 
statute  of  limitations,  and  that  the  10  years' 
statute  of  limitations  does  not  apply.  Sec- 
tion 4272,  Rev.  St  1899  [Ann.  St  1906,  p. 
2347],  provides  that  an  action  upon  any  writ- 
ing, whether  sealed  or  unsealed,  for  the  pay- 
ment of  money  or  property,  may  be  brought 
within  10  years  after  the  cause  of  acti(»i 
shall  accrue.  Section  4273,  Rev.  St  1890 
[Ann.  St  1906,  p.  2349],  provides  that  actions 
may  be  brought  within  five  years  from  the 
time  the  cause  of  action  accrues  upon  con- 
tracts, obligations,  or  liabilities,  express  or 

Digitized  by  VjOOQIC 


Sia) 


8TATB  ▼.  BROWN. 


631 


tmplleil,  except  tbose  mentioned  In  section 
4272,  and  except  upon  judgments  or  decrees 
•of  a  court  of  record,  and  except  where  a 
«iurerent  time  Is  by  statute  limited.  It  bas 
been  uniformly  rale  by  the  Supreme  Court 
that  an  action  upon  an  adi&lnistrator's  bond 
may  be  brought  within  10  years  from  the 
date  of  the  accruing  of  the  cause  of  action. 
State,  to  Use,  t.  Pratte,  8  Mo.  286,  40  Am. 
Dea  140;  Martin  t.  Knapp,  46  Mo.  48;  Nel- 
son T.  Bamett,  123  Mo.  S&4,  27  S.  W.  620. 
In  Henoch  t.  Ohaney,  61  Mo.  128,  where  the 
action  was  upon  an  Instrument  In  the  nature 
of  a  repleTln  bond  tal^en  by  a  special  con- 
stable in  a  suit  before  a  justice  of  the  peace, 
the  same  rule  was  applied.  It  Is,  however, 
due  the  distinguished  judge  who  wrote  that 
opinion  to  say  that,  in  the  concluding  para- 
graph thereof,  he  observed:  "In  the  case  at 
bar,  over  five  years  had  intervened  l)etween 
the  accruing  of  the  right  of  action  and  the 
Institution  of '  suit,  and,  were  the  question 
an  open  one,  we  might  not  be  able  to  yield 
assent  to  the  idea  that  10  years,  instead  of 
5.  is  the  statutory  bar  applicable  to  the  case 
before  us.  But  regarding  the  point  as  settled 
in  the  case  of  Martin  v.  Knapp,  45  Mo.  48, 
the  conclusion  there  reached  will  be  adher- 
ed  to."  In  Howe  v.  Mlttelberg,  06  Mo.  App. 
490,  70  a.  W.  396,  it  is  held  that  the  clause 
of  the  limitation  law  (section  4272,  supra), 
which  provides  that  no  action  shall  be  bar- 
red under  10  years  if  it  is  founded  on  a  writ- 
ing for  the  payment  of  money  or  property, 
embraces  any  writing  which  expresses  or  im- 
plies a  promise  or  agreement  to  pay  money  or 
property,  whether  the  payment  is  to  be  cer- 
tain or  contingent  The  bond  required  by 
statute  (section  18,  Rev.  St  1899  [Ann.  St 
1906,  p.  344])  of  an  administrator  is  condi- 
tioned that  he  shall  faithfully  administer 
said  estate,  account  for,  pay,  and  deliver  all 
money  and  prcqperty  of  said  estate,  and  per- 
form all  other  things  touching  said  admin- 
istration required  by  law  or  the  order  or  de- 
cree of  any  court  having  jurisdiction;  and, 
while  it  is  well  settled  that  suit  may  be  in- 
stituted upon  such  bond  within  10  years  aft- 
er the  cause  of  action  thereon  accrues,  de- 
fendants contend  that  an  attachment  bond 
contains  no  conditions  for  the  payment  of 
money  or  property,  and  does  not  therefore 
come  within  the  provisions  of  said  section 

4272,  but  rather  the  provisions  of  section 

4273,  supra. 

The  parties  signing  the  attachment  trand 
sued  upon  In  this  case  aclcnowledge  them- 
selves to  be  indebted  to  the  state  of  Mis- 
souri In  the  sum  of  $62,000,  for  the  payment 
whereof  they  bind  themselves,  their  executors 
and  administrators;  the  obligation  to  be 
void  (otherwise  to  remain  in  full  force)  if  the 
"plaintitr  shall  prosecute  its  action  without 
delay,  and  with  etTect,  refund  all  sums  of 
money  that  may  be  adjudged  to  be  reftmded, 
to  the  defendant,  or  found  to  have  been  re- 
ceived by  the  plaintifr,  and  not  justly  due 
to  it,  and  pay  all  damages  and  costs  that 


may  accrue  to  any  defendant  or  garnishee, 
by  reason  of  the  attachment  or  any  process 
or  proceeding  in  the  suit  or  by  reason  of 
any  judgment  or  process  thereon."  It  is 
true  that  in  Meneffe  v.  Arnold,  51  Mo.  536, 
It  was  held  that  a  receipt  given  by  the  de- 
fendant to  a  third  party  for  money  therein 
stated  to  have  been  received  on  accotmt  of 
money  paid  out  by  def«idant  as  surety  for 
the  plaintiff,  which  receipt  was  afterwards 
assigned  by  the  defendant  to  the  plaintiff, 
was  not  such  a  promise  to  pay  as  would 
talce  the  case  out  of  the  statute  of  limita- 
tions; but  the  paper  sued  on  contained  no 
promise  of  any  l^ind,  either  express  or  im- 
plied. In  Carr  v.  Thompson,  67  Mo.  472, 
the  court  said:  "The  circuit  court  properly 
ruled  that  the  plaintifTs  suit  was  not  barred 
by  the  statute  of  limitations.  The  promise 
to  pay  was  in  writing,  and  though  the  sum 
to  be  paid  was  not  expressed  In  the  writing, 
but  was  by  the  terms  thereof  to  be  there- 
after ascertained,  that  fact  would  not  talce 
it  from  under  the  operation  of  the  10  years' 
statute.  Were  the  writing  of  such  a  cliar- 
acter  that  evidence  aliunde  would  be  requir- 
ed in  order  to  show  a  promise  to  pay,  the 
limitation  of  five  years  would  apply." 

Defendants  claim  that  an  instrument  for 
the  payment  of  money  or  property,  such  as  is 
meant  by  the  10  years'  statute  of  limitations, 
should  aclcnowledge  an  obligation  to  pay 
which  Is  neither  conditional  nor  contingent; 
one  which  admits  an  existing  debt,  and  which 
to  enforce  does  not  require  evidence  aliunde. 
If  this  position  l>e  correct,  then  ail  instru- 
ments other  than  notes,  bonds,  bills  of  ex- 
change, and  other  written  promises  or  obliga- 
tions to  pay,  unconditionally,  specified  sums 
of  money  would  be  embraced  by  the  5  years' 
statute  of  limitations.  To  this  we  are  unable 
to  assent  As  supporting  their  position,  de- 
fendants cite  the  case  of  Trepagnier  v.  Rose, 
18  App.  Dlv.  (N.  T.)  393,  46  N.  T.  Supp.  397, 
in  which  it  was  held  that  a  policy  of  fire  in- 
surance under  which  a  loss  has  occurred  is 
not  "an  instrument  for  the  payment  of  mon- 
ey," and  that  to  constitute  "an  instrument  fM" 
the  payment  of  money,"  within  the  meaning 
of  the  statutes  of  the  state  of  New  Tork, 
such  instrument  must  acicnowledge  an  ab- 
solute obligation  to  pay,  not  conditional  or 
contingent.  But  such  Is  not  the  law  of  this 
state,  as  we  understand  it  Ancient  Order  of 
Hibernians  v.  Sparrow  et  al.,  29  Mont  132, 
74  Pac.  197,  64  L.  R.  A.  128,  101  Am.  St 
Rep.  563,  is  another  case  relied  upon  by 
defendants.  But  in  that  case  the  condition 
of  the  bond  sued  on  was  that  "if  the  said 
Bdward  B.  White  shall  in  all  things  comply 
with  the  contract  in  letter  and  spirit  and 
turn  over  to  the  said  A.  O.  H.  Dlv.  No.  1,  of 
Anaconda,  the  said  building,  fully  finished 
and  completed  In  all  its  parts.  In  strict  com- 
pliance with  the  said  plans  and  specifications, 
*  *  *  then  the  above  obligation  to  be  void, 
otherwise  to  remain  In  full  force  and  virtue." 
The    court   properly    held   that   an    action 
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against  the  sureties  on  such  bond,  which  wag 
for  tbe  performance  of  a  contract,  could  not 
be  maintained  because  not  an  action  on  a 
contract  for  the  payment  of  money.  It  la 
plain  that  the  bond  In  that  case  contained 
no  promise  whatever  to  pay  money  or  to  do 
anything  else.  Hurd  v.  McClellan,  14  Colo. 
213,  23  Pac.  792,  was  a  suit  by  attachment 
upon  an  appeal  bond  conditioned  for  the 
prosecution  of  an  appeal  from  a  Judgment 
for  $4,437;  the  condition  being  that  If  the 
appellant  shall  prosecute  said  appeal,  and, 
moreover,  pay  the  amount  of  said  Judgment, 
costs.  Interest,  and  damages,  rendered  and 
to  be  rendered  against  one  of  the  appellees, 
in  case  the  said  Judgment  should  be  affirmed, 
then  the  obligation  to  be  null  and  void; 
otherwise  to  remain  In  full  force  and  virtue. 
The  section  of  the  Ck>de  under  which  the  ac- 
tion was  brought  reads  as  follows:  "In  all 
actions  brought  upon  overdue  promissory 
notes,  bills  of  exchange,  or  other  written  in- 
struments for  the  direct  payment  of  money, 
and  upon  book-accounts,  the  creditor  may 
have  a  writ  of  attachment  Issued  upon  com- 
plying with  the  provisions  of  this  section." 
The  court  said:  "The  meaning  of  the  words 
'other  written  instruments  for  the  direct  pay- 
m^it  of  money'  should  be  construed  In  con- 
nection with  the  context  Other  written  in- 
struments are  specifically  mentioned.  It  is 
clear  that  the  statute  was  intended  to  apply 
to  instruments  of  the  nature  of  those  specially 
mentioned.  Such  Instruments  are  overdue 
promissory  notes  and  bills  of  exchange.  These 
are,  manifestly,  instruments  for  the  direct 
payment  of  money.  The  payment  provided 
for  is  absolute  and  unconditional.  In  other 
words,  it  is  direct  In  this  case  the  obliga- 
tion assumed  by  the  sureties  was  not  direct 
but  collateral.  They  could  be  charged  only 
upon  failure  of  the  principal  to  pay.  If  he 
failed  to  pay  the  Judgment  ai^ealed  from,  if 
affirmed  by  this  court,  then  there  would  be  a 
breach  of  the  condition  of  the  bond  upon 
which  a  cause  of  action  might  be  predicated." 
In  this  state  we  have  no  such  statute,  nor 
have  we  any  fault  to  find  with  the  ruling  in 
.  that  case.  People  v.  Boylan  (C.  C.)  25  Fed. 
594,  Is  also  relied  upon  by  defendants  as  sup- 
porting their  contention.  That  was  an  action 
by  attachment  under  the  same  statute  as  in 
the  next  preceding  case,  and  the  same  conclu- 
sion was  reached.  Our  attention  Is  also 
called  to  a  dissenting  opinion  In  the  case  of 
Hathaway  t.  Davis,  33  Cal.  161,  which  dis- 
senting opinion  was  by  one  of  the  members 
of  a  court  composed  of  five  members.  It  was 
also  an  action  by  attachment  upon  an  ap- 
peal bond,  and  the  question  was  whether  it 
would  lie  under  that  provision  of  the  Cali- 
fornia statute  which  provided  that  an  attach- 
ment would  lie  "In  an  action  upon  contract 
express  or  implied,  for  the  direct  payment  of 
money,"  etc.,  upon  an  appeal  bond  condi- 
tioned "that  the  appellant  will  pay  all  the 
damages  and  costs  which  may  be  awarded 
against  the  defendant  on  the  appeal,  not  ex- 


ceeding 1300,  and  that  if  the  Judgment  ap- 
pealed from,  or  any  part  thereof,  be  affirmed, 
the  appellant  shall  pay  the  amount  direct- 
ed  to  be  paid  thereby,  or  the  part  of  sncb 
amount  as  to  which  the  same  shall  be  affirm- 
ed, if  affirmed  only  in  part  and  all  damages 
and  costs  which  shall  be  awarded  against 
the  appellant  upon  the  appeal."  It  was 
held  in  that  case  that  the  undertaking  on 
an  appeal  bond  is  an  express  contract  for  the 
direct  payment  of  money  in  the  sense  of  the 
statute  in  relation  to  attachments.  As  we 
have  said,  one  member  of  the  court  dissented. 
It  is  quite  clear  that  this  decision  is  not  an 
authority  In  favor  of  the  defendants,  bnt 
against  them. 

There  is  no  question  that  an  administrat- 
or's bond  In  this  state  may  be  sued  upon  at 
any  time  within  10  years  after  breach  of  its 
conditions.  Now,  In  what  respect  do  the 
conditions  in  an  attadiment  boni  differ  from 
those  of  an  administrator's  bond?  The  con- 
ditions of  an  administrator's  bond  are  that 
he  (the  administrator)  "shall  faithfully  ad- 
minister said  estate,  account  for,  pay  and 
deliver  all  money  and  property  of  said  es- 
tate, and  perform  all  other  things  touching 
said  administration  required  by  law,  or  the 
order  or  decree  of  any  court  having  Jurlsdle- 
tion."  To  say  nothing  about  the  obligation, 
the  conditions  of  an  attachment  bond  are 
"that  the  plaintiff  shall  prosecute  his  action 
without  delay,  and  with  effect  refund  all 
sums  of  money  that  may  be  adjudged  to  be 
refunded,  to  the  defendant,  or  found  to  have 
been  received  by  the  plaintiff,  and  not  Justly- 
due  to  him,  and  pay  all  damages  and  costs 
that  may  accrue  to  any  defendant  garnishee 
or  Interpleader,  by  reason  of  the  attachment, 
or  any  process  or  proceeding  In  the  suit  or 
by  reason  of  any  Judgment,  or  process  there- 
on, and  pay  all  damages  and  costs  that  may- 
accrue  to  any  sheriff  or  other  officer  by  rea- 
son of  acting  under  the  attachment"  There 
Is  no  material  difference  In  the  conditions 
and  obligations  expressed  in  these  bonds, 
and  the  promise  to  pay,  upon  certain  condi- 
tions, is  as  strongly  expressed  in  the  attach- 
ment bond  as  in  the  administrator's  bond.  If 
an  administrator's  bond  may  be  sued  upon 
within  10  years  after  the  cause  of  action  ac- 
crues. It  logically  and  conclusively  follows 
that  the  plaintiff  in  this  case  had  10  years 
within  which  to  bring  suit  upon  the  attach- 
ment bond. 

Our  conclusion  is  that  the  Judgment  should 
be  reversed,  and  the  cause  remanded. 

It  is  80  ordered.    All  concur. 


DERBY  V.  DONAHOE. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  10,  1907.) 

1.  Dekds  —  Bedeliveby  to  Gbaittob  —  Db- 
STRrcnoN  BY  Parties— Effect. 

When  a  conre.vance  of  land  is  executed  and 
delivered,  the  title  cannot  be  transferred  or  re- 
invested in  the  original  owner  by  the  redelivery 
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of  the  deed  to  tbe  pantor  and  the  destruction 
thereof. 

[Ed.  Note. — For  cases  in  Mint,  see  Cent.  Dig. 
vol.  10,  Deeds,  {{  651,  653.f 

2.  Cancellation  of  Irstbumehts  —  Fbaud— 
Evidence. 

While  inadequacy  of  consideration  is  in- 
■nflScient  to  warrant  a  court  of  equity  In  an- 
nulling a  sale  of  land,  yet,  In  connection  with 
other  facts,  it  may  t>e  considered  in  determin- 
ing the  question  as  to  whether  an  actual  fraud 
baa  l>een  committed  on  the  rights  of  an  individ- 
aal,  or  whether  tbe  conduct  or  acts  of  the  par- 
ties have  been  of  such  a  nature  as  are  calculated 
to  operate  a  fraud  on  those  induced  to  act  by 
reason  of  anch  conduct. 

3.  Deeds— Validitt—E'baud. 

In  an  actiMi  to  set  aside  a  deed  on  the 
ground  that  the  execution  thereof  was  fraudu- 
lently procured  by  defendant,  evidence  examin- 
ed, and  held  to  require  a  decree  for  plaintiff. 

Appeal  from  St  Loois  Clrcalt  Conrt; 
James  R.  Kinealy,  Judge. 

Bill  by  Honora  Derby  against  Mary  A. 
Dona  hoe  to  set  aside  a  deed.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reyeraed, 
with  directions. 

This  cause  is  now  pending  in  tills  court  by 
appeal  on  the  part  of  tlie  plaintiff  from  a 
judgment  of  the  circuit  court  of  the  city  of 
St  IjOuIs  dismissing  her  bill  in  equity  and 
denying  her  the  relief  sought  by  snob  bill. 
It  Is  not  essential  to  an  understanding  of  the 
nature  and  character  of  this  case  to  burden 
the  opinion  with  a  reproduction  of  tbe  plead- 
ings which  present  the  issues  upon  which  it 
was  tried.  It  will  suffice  to  say  that  this 
Is  a  proceeding  in  equity  to  set  aside  and 
cancel  a  certain  quitclaim  deed  executed  by 
plaintiff  to  defendant  conveying  her  interest 
to  certain  property  in  tbe  city  of  St  Louis 
designated  as  the  "Montgomery  Street  Prop- 
erty," on  the  ground  tliat  said  deed  was 
fraudulently  procured,  by  false  and  fraudu- 
lent representations,  and  in  its  procurement 
a  fraud  was  perpetrated  upon  the  plaintiff. 
The  answer  interposed  to  this  petition  in  ef- 
fect sharply  presents  the  Issue  as  to  tbe  truth 
of  the  facts  alleged  In  the  petition,  and  avers 
that  the  execution  of  tbe  deed  sought  to  be 
set  aside  was  brought  about  hy  an  amicable 
arrangement  of  the  mother  of  the  plaintiff 
and  defendant's  deceased  husband,  and  that 
such  deed  was  voluntarily,  without  any  r^- 
resentatlons  made  or  Inducements  held  out 
by  the  defendant  executed  and  delivered  to 
the  defendant  The  r^lication  was  a  gen- 
eral draiial  of  the  new  matter  set  up  in  the 
answer.  The  evidence  introduced  at  the 
trial  will  further  Indicate  the  nature  and 
cliaracter  of  the  Issues  Involved  In  this  pro- 
ceeding. In  October,  1904,  this  cause  came 
on  for  trial  of  the  Issues  presented  In  the 
pleadings.  Tbe  trial,  as  indicated  from  the 
issues  presented,  involved  tbe  investigation 
of  a  conveyance  charged  to  have  been  fraud- 
ulently obtained  and  procured,  and  upon 
questions  of  that  character  great  latitude  Is 
allowed  In  making  the  proof.  Therefore  tb6 
testimony  as  detailed  by  the  witnesses,  as 
disclosed  by  tbe  record.  Is  quite  voluminous. 


While  we  have  read  in  detail  all  of  the  tes- 
timony developed  at  the  trial,  we  do  not 
think  it  is  essential,  and  shall  not  undertake 
In  a  statement  of  this  cause,  to  give  anything 
like  a  detailed  statement  of  the  witnesses 
testifying  in  the  cause.  We  shall  be  content 
with  a  brief  statement  of  the  facts  developed 
at  the  trial  which  the  testimony  tended  to 
prove.  Upon  some  of  the  material  facts  in- 
volved in  tills  controversy  there  is  no  conflict 
as  to  others  the  testimony  is  somewhat  con- 
flicting. 

Tbe  plaintiff  In  this  case,  Mrs.  Honora  Der- 
by, is  a  daughter  of  Mra  Kate  Donahoe.  Cor- 
nelius P.  Donahoe  was  a  son  of  Mrs.  Kate 
Donahoe  and  a  brother  of  tbe  plaintiff  in 
this  action.  Cornelius  died  August  31,  1800, 
leaving  Mary  A.  Donahoe,  his  widow,  who  is 
the  defendant  in  this  cause.  Cornelius  P. 
Donahoe  died  seised  of  tbe  property  designat- 
ed m  tbe  petition  as  the  "Montgomery  Street 
Lot"  Cornelius  F.  Donahoe  left  no  children 
surviving  him.  It  was,  however,  developed 
at  the  trial  that  Cornelius  P.  Donahoe  and 
his  wife,  Mary  A.  Donahoe,  now  his  widow 
and  the  defendant  in  this  cause,  in  1896  had 
in  custody  an  orphan  child  named  Bessie  Wll- 
liford.  They  procured  tills  child  from  the 
Catholic  Orphan  Board.  This  child  was,  at 
the  time  they  received  it  three  or  four  years 
old,  and  there  was  testimony  tending  to  show 
that  Cornelius  P.  Donahoe  and  his  wife,  the 
defendant  in  tills  cause,  at  the  time  they  re- 
ceived the  custody  of  the  child,  tiad  to  sign 
what  Mrs.  Mary  A.  Donahoe  says  they  sup- 
posed was  a  deed  of  adoption,  and  she  fur- 
ther states  tliat  she  and  her  husband  always 
supposed  that  they  had  legally  adopted  this 
child.  There  was  testimony  tending  to  show- 
that  the  child  continued  in  their  custody  and 
care  as  though  it  was  their  own  and  had 
l>een  legally  adopted,  and  Mrs.  Mary  A.  IX>n- 
ahoe  states  that  since  the  death  of  her  bus- 
band  she  has  retained  tbe  child  In  her  cus- 
tody, and  that  it  assumed  the  name  of  Dona- 
hoe, and  has  been  treated  as  her  child,  and 
was  recognized  by  the  people  generally  as  the 
cliild  of  Cornelius  P.  Donahoe  and  his  wife. 
It  is  further  shown  by  the  evidence  that  in 
April,  1900,  Mrs.  Kate  Donahoe,  as  hereto- 
fore stated,  the  mother  of  this  plaintiff,  Mrs. 
Derby,  and  Cornelius  P.  IXtnahoe,  the  late 
husband  of  the  defendant  in  this  cause,  owned 
a  certain  lot  of  ground  in  the  city  of  St 
lAuis  which  is  designated  as  tbe  "St  Louis 
Aveuue  Lot"  On  the  28th  day  of  April,  in 
tbe  year  1900,  Mrs.  Kate  Donahoe  executed 
a  deed  to  the  lot  known  as  the  "St  Liouls 
Avenue  Lot"  to  her  son,  Cornelius  P.  Donahoe, 
and  the  plaintiff  in  this  cause,  Honora  Derby 
This  deed  was  properly  executed  and  duly 
acknowledged,  and  was  delivered  to  Corne 
lius  P.  Donahoe,  who  kept  It  among  his  pa- 
pers; but  it  was  never  placed  of  record.  In 
consummating  tbe  transaction  relating  to  the 
real  estate  involved  in  this  controvert.  It 
was  arranged  that  the  defendant  Mrs.  Mary 
A.  Donahoe,  should  send  for  Mr.  E.  C.  Dodge, 
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an  attorney  at  law,  who  was  to  attend  to  the 
defendant's  affairs  In  connection  with  the 
transactions  between  the  defendant  and  her 
mother  and  the  defendant  9.nd  the  plaintiff, 
Mrs.  Derby.  On  September  5,  1900,  Mr. 
Dodge,  attorney  for  the  defendant,  went  to 
the  house  occupied  by  Mrs.  Kate  Donahoe. 
While  at  the  house  the  defendant,  Mary  A. 
Donahoe,  produced  the  deed  of  April  28, 1900, 
by  which  the  mother,  Mrs.  Kate  Donahoe, 
had  conveyed  to  her  deceased  husband  during 
his  lifetime  and  to  bis  sister,  the  plaintiff, 
Mrs.  Derby,  the  St  Louis  Avenue  lot  This 
deed  had  not  been  recorded,  and  Mr.  Dodge 
suggested  that  they  ought  to  treat  this  deed 
as  though  it  had  never  heen  made  and  tear 
it  up,  and  that  the  mother,  Mrs.  Kate  Dona- 
hoe, and  Mrs.  Derby,  the  plaintiff,  should 
give  a  quitclaim  deed  to  the  defendant  Mary 
A.  Donahoe,  for  the  Montgomery  Street  lot, 
and  the  defendant  should  give  Mrs.  Derby  a 
quitclaim  deed  for  the  St  Louis  Avenue  lot 
and  the  mother  should  by  will  give  and  de- 
vise whatever  she  had  to  her  daughter,  Mrs. 
Derby.  It  appears  that  at  this  meeting  the 
question  was  discussed  whether  It  was  best 
for  Mrs.  Kate  Donahoe  to  malce  a  deed  or 
will,  and  It  was  concluded  that  a  will  was 
preferable.  At  this  meeting  on  September  5, 
1900,  Mrs.  Kate  Donahoe  executed  a  convey- 
ance to  the  defendant,  Mary  A.  Donahoe,  con- 
veying her  Interest  In  the  property  described 
as  the  "Montgomery  Street  IiOt"  Mr.  Dodge, 
the  attorney,  then  left,  talcing  along  with  him 
the  deed  of  April  28,  1000,  and  was  to  come 
back  in  a  few  days  with  the  other  papers. 
The  facts  developed  at  the  trial  as  to  the 
meeting  on  September  6,  1900,  at  which  time 
Mrs.  Kate  Donahoe,  the  mother,  executed 
and  delivered  her  deed  to  the  defendant 
Mary  A.  Donahoe,  that  the  parties  were  all 
proceeding  in  the  transactions  between  them 
upon  the  theory  that  Bessie  Willlford  was 
the  legally  adopted  child  of  Cornelius  P. 
Donahoe,  and  the  property  designated  as  the 
"Montgomery  Street  Lot"  of  which  he  died 
seised,  would  go  to  her  subject  to  the  right 
of  the  widow  and  the  payment  of  debts. 
Mr.  E.  C.  Dodge  in  his  testimony  states  that 
it  was  understood  that  Bessie  WilUford  was 
the  legally  adopted  child  of  Ctomellus  P. 
SDonaboe,  and  that  the  deed  executed  by  Mrs. 
Kate  Donahoe  on  the  5th  of  September  was 
a  mere  matter  of  form,  and  in  fact  she  had 
no  title  upon  which  to  predicate  a  convey- 
ance. On  the  following  morning,  after  the 
meeting  on  the  5th  of  September,  1900,  at 
the  home  of  Mrs.  Kate  Donahoe,  which  was 
the  morning  of  the  6th  of  September,  the 
defendant  Mary  A.  Donahoe,  accompanied 
by  her  attorney,  went  to  the  probate  court 
to  administer  upon  the  estate  of  Cornelius 
P.  Donahoe,  and  made  the  usual  affidavit  that 
the  heirs  of  the  deceased  Cornelius  P.  Dona- 
hoe were  Mary  A.  Donahoe,  the  widow,  and 
Bessie  Donahoe,  an  adopted  daughter,  shown 
to  be  Bessie  Willlford,  both  of  the  city  of 
St  Ix>ui8.    On  the  afternoon  of  the  same  day 


that  letters  of  administration  were  songlit 
in  the  probate  court  in  the  forenoon,  the  de- 
fendant with  her  attorney,  Mr.  Dodge,  went 
to  the  orphan  board,  and,  after  a  thorougli 
investigation,  discovered  that  the  paper  sign- 
ed by  Cornelius  P.  Donahoe  and  Mary  A.  Don- 
ahoe, which  they  Jiad  assumed  as  an  adop- 
tion, was  nothing  'but  a  contract,  and  that 
Bessie  Willlford  was  in  fact  under  the  law 
not  an  adopted  child.  Notwithstanding  this 
discovery,  however.  It  does  appear  that  on 
September  12tli,  nearly  a  weeli  after  the  dis- 
covery that  Bessie  Willlford  bad  not  been 
legally  adopted,  the  defendant  Mary  A.  Don- 
ahoe, the  widow  of  Cornelius  P.  Donahoe, 
presented  the  following  petition  to  the  pro- 
bate court: 

"Your  petitioner  states:  That  she  is  the 
widow  of  C.  P.  Donahoe,  who  died  in  this 
city  August  31,  1900.  That  at  the  time  of 
ills  decease  there  was  on  hand  no  grain,  meat 
or  provisions  to  sustain  herself  and  their 
adopted  child,  Bessie  Donahoe,  aged  eight 
years.  That  petitioner  therefore  asks  an  al- 
lowance for  one  year  from  the  estate  in  lieu 
of  provisions  not  on  hand.  That  in  the  opin- 
ion of  petitioner  the  sum  of  three  hundred 
dollars  will  be  sufficient  for  this  purpos& 

"State  of  Missouri,  City  of  St  Lonis— fls.: 
Mary  A.  Donahoe,  being  duly  sworn,  on  her 
oath  says  that  the  matters  and  facts  set 
forth  In  the  foregoing  petition  are  true  to 
the  best  of  her  knowledge,  information  and 
belief.    Mary  A.  Donahoe. 

"Sworn  to  and  subscribed  before  me  this 
12th  day  of  September,  1900.  O.  Wm.  Koen- 
Ig,  Clerk.     Barney  Seaman,  Deputy  Clerk." 

On  September  14,  1900,  all  the  parties 
again  met  at  the  home  of  Mrs.  Kate  Dona- 
hoe. The  subject  of  the  real  estate  involved 
in  this  controversy  was  discussed  in  a  gen- 
eral way.  Mrs.  Derby,  the  plaintiff,  at  this 
meeting  executed  a  quitclaim  deed,  quit- 
claiming all  interest  in  the  Montgomery 
Street  lot  to  the  defendant  and  the  defend- 
ant executed  a  deed  from  her  to  the  plaintiff 
quitclaiming  ail  interest  In  the  St  Lonis 
Avenue  lot  and  the  deed  of  April  28,  ISOO, 
executed  by  the  mother,  Mrs.  Kate  Dona- 
hoe, to  Cornelius  P.  Donahoe  and  bis  sister, 
the  plaintiff,  Mrs.  Derby,  conveying  the  St 
Louis  Avenue  lot  was  torn  up  in  the  pres- 
ence of  all  of  them.  Mrs.  Kate  Donahoe  ex- 
ecuted a  will  which  provided  for  the  pay- 
ment of  her  debts  and  for  proper  funeral 
expenses.  The  residue  of  her  estate  was  to 
be  given  to  the  plaintiff,  Mrs.  Derby,  free 
from  the  control  or  restraint  of  her  husband. 
James  Derby.  That  the  plaintiff,  Mrs.  Derl>y, 
was  thoroughly  Impressed  with  the  truth  of 
the  general  understanding  that  Bessie  'Willl- 
ford had  been  legally  adopted  by  her  broth- 
er, Cornelius  P.  Donahoe,  and  would  inherit 
the  snme  as  one  of  his  own  children.  Is  not ' 
denied  or  in  any  way  contradicted  by  any  of 
'the  evidence  in  this  cause.  In  fact  it  is 
practically  conceded  by  the  defendant  and 
Mr.  Dodge,  her  attorney,  that  It  was  heliev- 
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-ed  by  all  of  tbe  family  that  there  bad  been 
a  legal  adoption,  and  It  may  be  further  stat- 
ed that  the  defendant,  as  well  as  her  attor- 
ney, Mr.  Dodge,  knew  that  the  plaintiff  waa 
impressed  with  the  idea  and  firmly  believed 
that  Bessie  Willlford  had  been  legally  adopt- 
-ed  and  entitled  to  Inherit  her  brother's  prop- 
■erty. 

There  Is  an   absence  from  the  record  of 
uny   disclosures   which   Indicated    that    the 
plaintiff,  Mrs.  Derby,  on  September  14,  1900, 
«t  the  time  she  executed  ber  deed,  had  re- 
■celved    any    notice    or    information    which 
would  in  any  way  tend  to  change  her  belief 
respecting  the  adoption  of  the  child  Bessie. 
The    record    further   discloses    the    develop- 
"ment  of  the  fact  at  the  trial  that,  notwlth- 
-standing  the  defendant,  Mary  A.  Donahoe, 
And  her  attorney,  Mr.  B.  C.  Dodge,  had  dls- 
<'OTered  on  the  afternoon  of  the  Bth  of  Sep- 
tember, the  next  day  after  the  first  meeting 
on  the  Qth  of  September,  that  the  child  Bes- 
sie had  not  been  adopted  by  Cornelius  F. 
Donahoe   during   his   lifetime,   and   that   In 
fact  Comellns  P.  Donahoe  died  without  Is- 
sue, either  springing  from  his  body  or  by 
adoption,  neither  of  them  at  the  meeting  of 
Sept«nber  14th,  at  the  time  plaintiff  ezecut- 
-ed  the  deed  to  tbe  lot  designated  as  the 
"Montgomery  Street  Property,"  which  la  the 
couTeyance  sought  to  be  set  aside  by  this 
proceeding,  said  anything  to  Mrs.  Derby,  the 
plaintiff,  or  in  any  way  Intimated  or  explain- 
ed to  ber  the  discovery  that  they  bad  made 
that  Bessie  was  not  an  adopted  child  and 
oonld  not  Inherit  any  of  the  property  left 
by  Cornel  InS  P.  Donahoe.    The  record,  how- 
ever, does  not  disclose  that  this  was  a  will- 
ful and  intentional  concealment  of  a  mate- 
rial fact,  yet  it  is  conceded  that  neither  Mr. 
Dodge,  tbe  attorney,  nor  the  defendant,  mnde 
known  to  her  anything  about  the  discovery 
that  Bessie  was  not  an  adopted  child  and 
■would  not  inherit  any  of  the  property  left 
tiy  Cornelius  P.  Donahoe.    Tbe  testimony  on 
the  part  of  the  plaintiff,  Mrs.  Derby,  tends 
to  show  that  the  plaintiff,  at  these  various 
meetings  and  in  the  execution  of  her  con- 
veyance and  the  acceptance  of  the  convey- 
ance executed  by  the  defendant,  was  with- 
out any  legal  adviser,  and  she  states  and 
It  Is  not  denied  that  the  defendant  at  one  of 
these  meetlngB  suggested  to  not  let  her  hus- 
band know  anything  about  It     There  was 
no  necessity  for  him  being  present,  and  that 
she  executed  the  conveyance  to  the  Mont- 
gomery Street  lot  and  accepted  the  convey- 
ance  executed  by  the  defendant  upon   tbe 
representation  of  the  defendant  that  Bessie 
was  a  legally  adopted  child,  and  would  In- 
herit Cornelius'  property,  and  that  she  ex- 
ecuted the  deed  in  tbe  firm  belief  that  Bes- 
sie had  been  legally  adopted,  and  that  she 
was  Induced  to  such  belief  not  cmly  by  the 
representations  of  the  defendant,  but  as  well 
by  her  conduct  and  the  conduct  and  actions 
of  defendant's  attorney,  Mr.  Dodge.    In  the 
conduct  and  management  of  tbe  estate  of 


Cornellns  P.  Donahoe,  the  record  discloses 
that  the  defendant,  who  was  the  administra- 
trix, and  her  attorney,  Mr.  Dodge,  recogniz- 
ed Bessie  as  a  legally  adopted  child;  at 
least,  there  Is  an  entire  absence  from  the 
record  of  any  suggestion  to  the  probate 
court  of  the  discovery  that  she  was  not 
adopted,  and  that  they  had  made  a  mistake 
in  the  aflldavlt.  The  testimony  further  tend- 
ed to  show  that  the  reasonable  value  of  tbe 
Montgomery  Street  lot,  being  the  lot  em- 
braced In  the  deed  which  Is  sought  to  be  set 
aside,  was  reasonably  worth  somewhere  in 
the  neighborhood  of  (5,000,  and  that  tbe  St 
Louis  Avenue  lot,  in  which  there  was  a  con- 
veyance by  the  defendant  to  the  plaintiff  of 
whatever  interest  defendant  had  in  such 
property,  was  worth  about  $1,500. 

The  testimony  on  the  part  of  the  defend- 
ant tends  to  show  that  tbe  meetings  on  the 
6tb  of  September  and  the  14th  of  September 
were  to  arrange  for  an  amicable  settlement 
•between  the  parties  in  accordance  with  the 
wishes  of  tbe  mother,  Mrs.  Kate  Donahoe, 
and  that  the  execution  of  the  various  instru- 
ments heretofore  referred  to  was  in  accord 
with  the  mother's  wishes,  and  were  volun- 
tarily executed,  without  any  misrepresenta- 
tions or  fraud,  and  was  acquiesced  in  and 
consented  to  by  all  the  parties  concerned, 
and  that  Mr.  Dodge,  tbe  attorney  represent- 
ing the  defendant,  on  account  of  tbe  sug- 
gestion of  the  mother,  Mrs.  Kate  Donahoe, 
that  she  wanted  the  defendant,  tbe  wife  of 
Cornelius,  to  have  all  of  his  property,  and 
her  daughter,  Mrs.  Derby,  to  have  the  prop- 
erty of  the  mother,  that  Induced  him  to  sug- 
gest that  the  deed  of  April  28,  1900,  convey- 
ing the  St.  Louis  Avenue  lot  to  Mrs.  Derby, 
the  plaintiff,  and  Cornelius  P.  Donahoe,  not 
having  been  recorded,  could  be  destroyed, 
and  then  tbe  arrangement  as  to  the  execu- 
tion of  the  other  conveyances  could  be  pro- 
ceeded with  without  difficulty. 

While  we  have  not  undertaken  to  set  out 
in  detail  the  testimony  of  the  various  wit- 
nesses Introduced  In  respect  to  the  transac- 
tion now  in  Judgment  before  us,  we  have  in 
a  very  brief  way  indicated  the  nature  and 
character  of  the  facts  developed  at  the  trial, 
as  well  as  the  tendency  of  the  testimony  on 
each  side,  sufficiently  to  enable  us  to  deter- 
mine the  legal  propositions  Involved  in  tbe 
disclosures  of  the  record.  At  the  close  of 
the  testimony,  the  cause  was  submitted,  and 
the  court,  upon  tbe  testimony  adduced,  de- 
nied the  plaintiff  the  relief  sought  and  dis- 
missed her  bill.  A  timely  motion  for  new 
trial  was  filed  and  by  tbe  court  overruled, 
and  from  the  Judgment  rendered  In  this 
cause  denying  the  prayer  of  her  petition  and 
dismissing  her  bill  tbe  plaintiff  In  due  time 
and  proper  form  prosecuted  her  appeal  to 
this  court,  and  the  record  is  now  before  us 
for  consideration. 

T  D.  Cannon,  for  appellant  Ernest  C. 
Dodge  and  Rassleur,  Schnurmacher  &  Bas- 
sleur,  for  respondent  ,  ,  . 
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POX,  P.  J.  (after  stating  the  facts  as 
above).  We  have  sufficiently  indicated  in  the 
statement  of  this  cause  the  controlling  facts 
developed  at  the  trial  upon  which  the  case 
was  submitted  to  the  court  We  shall  not 
undertake  to  discuss  any  of  the  facts  con- 
cerning which  there  is  any  conflict,  but  our 
conclusions  will  be  predicated  upon  a  state 
of  facts  which,  as  disclosed  by  the  record, 
are  practically  uncontradicted.  It  appears 
from  the  record  that  at  the  meeting  of  the 
parties  concerned  in  this  transaction,  at 
which  the  respective  conveyances  heretofore 
referred  to  in  the  statement  were  discussed, 
and  at  one  of  which  the  conveyance  which  is 
sought  to  be  set  aside  in  tills  proceeding  was 
executed  and  delivered,  the  plaintiff,  Mrs. 
Derby,  a  married  woman,  was  without  any 
counsel,  not  even  her  husband  to  consult  or 
advise  respecting  the  conveyance  she  was 
about  to  execute.  On  the  other  hand,  it  was 
arranged,' as  is  conceded  in  the  statement  of 
this  cause  by  counsel  for  the  respondent, 
that  Mr.  E.  C.  Dodge,  an  attorney  at  law, 
was  sent  for  respecting  these  meetings,  and 
wns  present  at  the  meetings  on  September 
5th  and  the  14th,  attending,  as  is  recited  In 
the  statement  by  the  respondent,  to  the 
affairs  of  the  defendant.  That  the  plaintiff 
bad  been  told  that  Bessie  Wllllford  was  the 
legally  adopted  child  of  Cornelius  F.  Dona- 
hoe  and  the  defendant,  Mary  A.  Donahoe, 
and  that  the  defendant  and  her  attorney,  Mr. 
Dodge,  proceeded  with  the  administration  of 
Cornelius  P.  Donaboe's  estate  upon  the 
theory  that  Bessie  was  a  legally  adopted 
child  and  heir,  and  would  as  such  heir  in- 
herit his  property,  is  not  questioned.  It  is 
also  clearly  disclosed  by  the  record  that,  at 
the  time  of  the  execution  of  the  deed  by 
Mrs.  Derby,  the  plaintiff,  to  the  defendant, 
which  is  sought  to  be  set  aside  in  this  pro- 
ceeding, she  had  received  no  information  to 
the  contrary,  but  was  still  of  the  opinion 
that  Bessie  was  a  legally  adopted  child,  and 
would  therefore  inherit  whatever  property 
belonged  to  the  estate  of  her  brother..  Mr. 
Dodge,  the  attorney,  at  the  first  meeting  on 
September  6,  1900,  at  which  time  the  quit- 
claim deed  was  procured  from  the  mother, 
Mrs.  Kate  Donahoe,  to  the  defendant,  con- 
veylhg  her  Interest  in  the  Montgomery  Street 
lot,  states  that  It  was  generally  understood 
by  the  family  that  Bessie  was  a  legally 
adopted  child  and  would  Inherit  the  estate  of 
Cornelius  P.  Donahoe,  deceased.  In  fact, 
Mr.  Dodge  very  frankly  stated  that  he  did 
not  think  the  conveyance  from  the  mother 
at  that  time  would  amount  to  anything  as  a 
conveyance  of  property.  It  was  also  develop- 
ed at  the  trial,  as  shown  by  the  record,  and 
there  is  no  dispute  as  to  that  fact,  that  the 
defendant  and  Mr.  Dodge,  her  attorney,  on 
the  next  afternoon  after  the  meeting  on 
September  6th,  ascertained  definitely  that 
Bessie  was  not  an  adopted  child  of  Cornelius 
P.  Donahoe,  and  under  the  law  would  have 
no   interest  whatever   in   his   estate.     This 


fact  was  known  to  the  defendant  and  her 
attorney  when  they  met  with  the  plaintiff 
on  September  14,  1900,  to  have  the  deed  ex- 
ecated  by  her  to  the  defendant,  and  at  which 
time  the  defendant  also  executed  a  deed  to 
the  plaintiff  for  her  interest  in  the  St.  LoaI» 
Avenue  lot  property.  It  is  also  in  no  way 
denied  that,  notwithstanding  they  had  com- 
plete knowledge  of  the  fact  that  Bessie 
would  not  inherit  the  estate  of  Cornelius  P. 
Donahoe,  and  while  they  fully  discussed  the 
execution  of  the  conveyances,  and  destroyed 
a  deed  which  had  been  executed  by  the 
mother  to  the  plaintiff  and  her  brother,  Corn- 
elius P.  Donahoe,  long  prior  to  that  date, 
which  deed  had  been  delivered  to  ComelioB 
P.  Donahoe,  yet  there  was  not  a  word  said 
or  an  Intimation  or  insinuation  made  to  the 
plaintiff,  Mrs.  Derby,  that  they  had  dis- 
covered that  Bessie  was  not  in  fact  an  adopt- 
ed heir  of  Cornelius  P.  Donahoe.  It  is  also 
disclosed  by  the  record  that  on  the  28th  of 
April,  1000,  Mrs.  Kate  Donahoe,  the  mother 
of  Cornelius  and  the  plaintiff,  Mr&  Derby. 
executed  to  them  a  conveyance  which  wa» 
delivered  to  her  son,  Cornelius,  conveying 
the  St.  Louis  Avenue  lot,  which  she  owned 
at  the  date  of  the  execution  of  that  deed. 
This  deed,  as  heretofore  indicated,  at  the 
meeting  on  September  14,  1900,  whs  torn  up 
and  destroyed  by  Mr.  Dodge,  as  he  states, 
with  the  consent  of  all  the  parties  present. 
It  also  appears  from  the  disclosnres  of  the 
record  that  the  defendant,  Mary  A.  Donahoe. 
in  consideration  of  the  conveyance  from 
plaintiff  to  her,  executed  a  conveyance  to 
the  plaintiff  conveying  all  of  her  interest  la 
the  St  Louis  Avenue  lot,  and  Mrs.  Kale 
Donahoe  executed  a  will  leaving  her  estate, 
after  providing  for  the  payment  of  certala 
suras,  to  the  plaintiff,  Mrs.  Derby.  The  tes- 
timony as  disclosed  by  the  record  substan- 
tially shows  that  the  Montgomery  Street  lot 
was  reasonably  worth  sometlilng  near  the 
sum  of  $5000,  and  that  the  St  Louis  Avenue 
lot  was  worth  about  $1,SOO.  The  foregolngr 
facts,  as  recited,  are  disclosed  by  the  record, 
and  are  practically  uncontradicted,  and 
whatever  conclusions  may  be  reached  as  to 
what  should  have  been  the  proper  decree  in 
this  proceeding  will  be  predicated  upon  these 
undisputed  facts. 

It  is  not  essential,  in  order  to  entitle  the 
plaintiff  to  the  relief  prayed  for  in  her  peti- 
tion, that  It  should  appear  that  the  defend- 
ant willfully  and  intentionally  prepetrated  a 
fraud  in  the  procuring  of  her  conveyance 
which  is  sought  to  be  set  aside.  Courts  of 
equity,  In  dealing  with  the  subject  of  fraud 
in  transactions  between  parties,  have  long 
since  fully  recognized  that  there  are  certain 
acts,  when  done  willfully  and  Intentionally 
respecting  a  transaction  between  the  parties, 
would  constitute  actual  fraud,  and  that  the 
omission  to  do  certain  things,  or  the  conceal- 
ment of  facts  which  are  material  to  the  pai^ 
ty  with  whom  you  are  dealing,  by  whlcb 
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venaiy  in  the  deal,  would  also  constitate  a 
fraud,  not  upon  the  basis  tliat  tbe  omissions 
or  concealments  were  willful  and  Intention- 
al, but  predicated  upon  tbe  ground  that  it 
operated  as  a  fraud  upon  the  party  with 
whom  you  are  dealing.  We  have  been  un- 
able to  find  anywhere  a  more  concise  defini- 
tion of  "fraud"  tlian  the  one  given  by  Mr. 
Kerr,  in  his  work  on  Fraud,  etc.,  pages  42 
and  43,  where  it  is  said  tliat:  "Fraud  In  the 
contnaplation  of  a  court  of  equity  may  be 
said  to  Include  properly  all  acts,  omissions, 
and  concealments  which  involve  a  breach  of 
legal  or  equitable  duty,  trust,  or  confidence, 
justly  reposed,  and  are  injurious  to  another; 
or  by  which  an  undue  unconscientious  ad- 
vantage is  taken  of  another."  Courts  of  eq- 
uity do  not  hesitate  to  condemn  the  consum- 
mation of  a  transaction  wliich  lias  lieen 
brought  about  by  the  commission  Of  willful 
and  intentional  fraudulent  acts,  or  by  the 
doing  of  such  things  in  consummating  a  deal 
as  would  operate  a  fraud  upon  the  opposing 
party.  It  often  occurs,  though  the  conduct 
and  acts  of  the  party  may  not  be  willful  or 
Intentional,  yet  such  conduct  and  acts  may 
be  well  suited  to  accomplish  an  unconscion- 
able deal  as  though  they  were  willful  and 
intentional  and  specially  designed  to  accom- 
plish some  fraudulent  purpose.  This  court, 
(n  one  of  the  early  cases,  emphatically  con- 
demned all  such  acts  or  conduct  of  a  party 
which  would  operate  as  a  fraud  upon  the 
peraon  with  whom  he  was  dealing,  and  It 
was  expressly  ruled  in  Clarkson  et  al.  v. 
Creely  et  al.,  40  Mo.  114,  that  it  was  not  ab- 
solutely essential  in  a  business  transaction 
to  establish  that  it  was  designed  to  entrap 
one  of  the  parties  to  the  transaction,  but 
that,  if  it  clearly  appeared  that  the  acts  of 
the  party  seeking  to  consummate  a  deal  op- 
erated as  a  fraud,  In  that  case  it  was  clearly 
the  duty  of  a  court  of  equity  to  not  permit 
such  party  to  reap  any  benefit  from  such 
acts.  In  Bishop  v.  Seal,  87  Mo.  App.  256, 
it  was  there  held  that  it  was  not  essential,  in 
order  to  warrant  a  condemnation  of  a  trans- 
action by  a  court  of  equity,  that  a  wlllfol 
design  to  defraud  plaintiff  should  be  shown 
against  the  defendant;  but,  if  it  is  made  to 
clearly  appear  that,  if  plaintiff's  grievance 
Is  left  unredressed,  it  would  operate  as  a 
fraud,  notwithstanding  a  lack  of  intention 
upon  defendant's  part,  equitable  relief  should 
be  granted,  and  the  court  said  in  that  case : 
"In  such  cases,  *  •  •  It  is  not  a  question 
of  willful  and  designing  fraud,  but  rather  a 
question  whether  a  fraud  will  result  to  plain- 
tiff- if  she  be  put  off  without  redress." 

Measured  by  the  rules  of  equitable  Juris- 
prudence, as  indicated  in  the  announcement 
by  the  appellate  courts  of  this  state,  as  well 
as  the  text-writers  upon  the  subject  now  un- 
der consideration,  the  plain  proposition  con- 
fronts us  as  to  whether,  upon  the  imdisputed 
facts  as  heretofore  recited,  the  transactions 
between  plaintiff  and  defendant,  which  re- 
sulted in  the  conveyance  involved  in  tliis  suit, 


should  be  condemned,  and  the  conveyance  set 
aside.  At  the  very  inception  of  the  investi- 
gation of  this  projxraltion,  we  are  of  the 
opinion  that  it  will  not  be  seriously  contend- 
ed that  the  plaintiff  and  defendant,  at  the 
time  of  the  oonsmumation  of  this  convey- 
ance, were  not  upon  an  equal  footing.  The 
plaintiff  was  a  married  woman,  without 
knowledge  or  experience  in  the  transaction 
of  business  relating  to  the  conveyance  of 
rights  and  interests  in  real  estate.  At  the 
time  this  conveyance  was  executed,  on  Sep- 
tember 14,  1900,  she  was  present  without 
counsel,  not  even  her  husband,  to  suggest  or 
advise  her  respecting  the  protection  of  her 
ri^ts,  and  there  is  testimony  tending  to 
show  that  the  defendant  suggested  that  there 
was  no  necessity  for  the  presence  of  her  bus- 
band.  On  the  other  hand,  the  defendant  was 
present  with  counsel,  who  was  concededly 
there  to  attend  to  her  affairs.  That  plain- 
tiff was  of  the  opinion  at  the  time  of  the 
execution  of  this  deed  tliat  Bessie  Willlford 
was  the  legally  adopted  child  of  her  brother, 
Cornelius  P.  Donahoe,  and  by  reason  thereof 
she  Inherited  no  Interest  in  the  Montgomery 
Street  lot,  and  that  she  had  reason  to  enter- 
tain such  opinion  from  the  acts  and  conduct 
of  the  defendant,  as  well  as  her  attorney, 
and  from  the  affidavit  made  by  the  defend- 
ant in  the  probate  court,  tliere  can  be  no  dis- 
pute. The  defendant  and  her  counsel  bad 
full  knowledge,  at  the  time  of  the  execution 
of  this  conveyance,  that  Bessie  Williford  was 
not  an  heir,  and  would  not  inherit  this  prop- 
erty, and  it  is  manifest  that  they  knew  that 
tlie  plaintiff,  Mrs.  Derby,  was  of  the  opinion 
that  she  would  inherit  Therefore  it  is  clear 
that  it  was  a  material  fact  concerning  the 
interest  of  the  plaintiff  in  the  real  estate 
embraced  in  the  conveyance  which  is  sought 
to  be  annulled  by  this  proceeding.  It  is  con- 
ceded that  the  defendant  and  her  counsel, 
Mr.  Dodge,  notwithstanding  their  full  knowl- 
edge of  the  material  fact  as  to  who  was  to 
inherit  the  Montgomery  Street  lot  of  which 
Cornelius  P.  Donahoe  died  seised,  and  not- 
withstanding their  Icnowledge  of  the  fact 
that  Mrs.  Derby,  the  plaintiff,  was  under  the 
impression  that  she  would  not  inherit  any 
part  of  that  lot,  but  that  Bessie  Williford, 
by  reason  of  her  supposed  adoption  would  do 
so,  concealed  (whether  intentional  or  not  is 
immaterial)  such  material  fact  concerning 
the  Interest  of  the  plaintiff,  Mrs.  Derby,  In 
the  real  estate  she  was  then  about  to  con- 
vey ;  at  least  they  failed  to  inform  the  plain- 
tiff, Mrs.  Derby,  of  the  material  fact  of 
which  they  had  full  knowledge,  and  of  which 
she  was  ignorant,  which  in  equity  and  good 
conscience  they  should  have  done.  The  con- 
dition surrounding  the  plaintiff  and  defend- 
ant at  the  time  of  the  execution  of  the  con- 
veyance which  Is  sought  to  be  6'et  aside  in 
this  proceeding  may  thus  be  summarized: 
The  defendant  was  present  with  her  counsel 
for  the  purpose  of  procuring  a  conveyance 
from  plaintiff,  Mrs.  Derby,  to  her  Interest  lu 
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the  Montgomery  Street  lot  The  defendant 
and  her  counsel  knew  that  the  plaintiff  had 
a  substantial  Interest  In  the  property  em- 
braced  In  the  deed  Involved  In  this  proceed- 
ing. On  the  other  hand,  the  plaintiff  was 
Ignorant  respecting  her  rights  and  interests 
in  said  property.  She  was  there  without 
counsel,  and  her  Ignorance  upon  the  subject 
was  largely  due  to  the  acts  and  conduct  of 
defendant  and  her  counsel.  Their  attitude 
In  the  administration  of  the  estate  in  which 
the  affidavit  of  defendant  was  filed,  desig- 
nating the  heirship  to  the  estate  of  Cornelius 
P.  Donahoe,  deceased,  could  have  but  one 
tendency,  and  that  was  to  emphasize  the  cor- 
rectness of  the  general  understanding  that 
Bessie  had  been  legally  adopted  by  Cornelius 
P.  Donahoe  and  would  Inherit  the  property 
of  which  he  died  seised.  To  this,  together 
with  other  facta,  and  the  failure  of  the  de- 
fendant and  her  counsel  to  make  known  to 
the  plaintiff,  from  whom  they  were  seeking 
a  conveyance,  the  material  fact  of  which 
they  had  full  knowledge,  and  of  which  she 
was  ignorant,  that  she  had  a  substantial  In- 
terest in  the  real  estate  must  be  attributed 
the  cause  of  the  ignorance  of  the  plaintiff  of 
her  rights  and  interest  in  the  property  in  dis- 
pute at  the  time  she  executed  the  conv^- 
ance.  It,  must  not  be  overlooked  that  the  de- 
fendant, with  her  counsel,  was  dealing  with 
a  married  woman  in  the  absence  of  any  one 
to  advise  her,  and,  upon  the  undisputed  facts 
disclosed  by  this  record,  that  they  knew  that 
she  thought  she  had  no  interest  in  the  prop- 
erty to  which  she  was  executing  in  the  quit- 
claim deed,  and  that  the  defendant,  as  well 
as  her  counsel,  knew  full  well  tliat  she  did 
have  a  substantial  Interest  Therefore,  in 
our  opinion,  equity  and  good  conscience 
would  have  dictated  to  the  defendant  and 
her  counsel  the  propriety  of  advising  her  of 
tills  material  fact  before  procuring  a  convey- 
ance to  the  property.  It  has  been  expressly 
ruled  by  this  court,  and  the  principle  has 
t>een  sanctioned  by  eminent  text-writers,  that 
the  concealment  or  suppression  of  a  material 
fact  recocting  the  interest  of  the  opposing 
party  in  a  deal,  as  In  the  case  at  bar,  is 
equivalent  to  a  positive  assertion  that  the 
material  fact  did  not  exist.  Morley  v.  Har- 
rah,  167  Mo.,  loc.  cit  74,  66  S.  W.  942. 

The  circumstances  concerning  this  transac- 
tion confronting  the  plaintiff,  Mrs.  Derby,  at 
the  date  of  the  execution  of  ttie  quitclaim 
deed  to  defendant  was  simply  one  where 
she  was  to  execute  a  quitclaim  deed  to  real 
estate  in  which  she  was  then  of  the  opinion 
that  she  had  no  interest  to  convey.  It  was 
certainly  a  very  material  fact  for  her  con- 
sideration (of  which  the  defendant  and  her 
counsel  had  full  knowledge,  and  of  which 
she  was  la  entire  Ignorance)  to  know  that 
she  would,  in  fact  inherit  one-half  of  the 
property  designated  as  the  "Montgomery 
Street  Lot"  It  doubtless  would  have  made 
quite  a  difference  with  her  if  she  had  known, 
or  had  been  Informed,  that  she  had  a  sub- 


stantial interest  in  the  property  wlilch  she 
was  about  to  convey. 

Emphasizing  the  advantage  of  defendant 
over  the  plaintiff  In  this  dpal,  and  the  l)ene- 
flts  reaped  thereby,  our  attention  is  directed 
to  the  manifest  difference  in  the  value  of  the 
property  rights  exchanged  in  this  deal,  or,  in 
other  words,  the  gross  Inadequacy  of  consider- 
ation for  the  property  conveyed  by  the  plain- 
tiff. There  having  been  no  election  by  de- 
fendant, the  widow  of  Cornelius  P.  Donahue, 
respecting  the  Montgomery  Street  lot,  and  he 
having  died  -without  issue,  upon  Ills  death 
this  property  descended  to  bis  mother,  Mrs. 
Kate  Donahue,  and  the  plaintiff,  his  sister, 
subject  to  the  homestead  and  dower  rights 
of  the  widow.  The  plaintiff  therefore  in- 
herited a  one-half  Interest  In  the  Montgomery 
Street  property,  which  was  conveyed  to  the 
defendant  by  the  deed  Involved  in  this  salt 
The  half  interest  of  plaintiff  In  this  property 
which  she  conveyed  to  the  defendant  was 
reasonably  worth,  according  to  the  tendency 
of  the  proof,  about  $2,000  or  |2,500.  The  de- 
fendant executed  her  deed  to  the  plaintiff 
conveying  her  interest  in  the  St  Louis  Ave- 
nue lot  The  facts  developed  at  the  trial 
show  that  this  lot  was  owned  by  Mrs.  Kate 
Donahue,  the  mother,  and  some  time  prior 
to  the  date  of  the  conveyances  by  plaintiff 
and  defendant;  that  is,  on  April  ZS,  1900, 
she  executed  and  delivered  to  Cornelius  P. 
Donahoe  her  deed  c(Hiveylng  this  lot  to  her 
son  Cornelius  and  her  daughter,  the  plain- 
tiff herein,  Mrs.  Derby.  It  was  this  deed  that 
was  torn  up  on  September  14,  1900,  at  the 
time  plaintiff  executed  the  deed  in  suit  The 
conveyance  which  was  destroyed  is  not  in- 
volved in  this  proceeding,  except  as  evidence 
tending  to  show  the  interest  of  plaintiff,  as 
well  as  the  Interest  of  defendant  which  was 
embraced  In  her  deed  to  plaintiff.  It  is  hard- 
ly necessary  to  say  anything  upon  the  effect 
of  the  tearing  ap  of  that  deed.  The  law  is 
well  settled  that  when  a  conveyance  is  ex- 
ecuted and  delivered,  the  title  to  the  property 
cannot  be  transferred  or  reinvested  in  the 
original  owner  In  that  sort  of  a  way.  It 
was  expressly  ruled  by  tliis  court.  In  Parsons 
V.  Parsons,  45  Mo.  265,  that:  "If  the  deed 
was  delivered  by  the  grantor  with  the  In- 
tent and  purpose  of  vesting  the  title  in  the 
grantee,  it  amounted  to  a  complete  transfer 
of  real  estate,  and  no  subsequent  act  could 
defeat  it  A  valid  deed,  once  delivered,  has 
the  effect  of  vesting  the  title  in  the  grantee, 
and,  although  It  may  be  afterwards  destroyed, 
or  come  into  the  possession  of  the  grantor,  it 
will  not  operate  as  a  relnvestiture  of  title. 
When  once  delivered.  It  can  only  be  defeated 
by  virtue  of  some  condition  contained  In  the 
deed  itself."  The  rule  announced  in  the 
Parson  Case  was  unqualifiedly  approved  In 
the  comparatively  recent  case  of  Hall  v.  Hall, 
107  Mo.  101.  17  S.  W.  811.  It  therefore  fol- 
lows that  at  the  date  of  the  death  of  Cor- 
nelias P.  Donahoe,  the  title  to  the  St  Lonls 
Avenue  lot  was  vested  in  hlii^  and  his  siater. 
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the  plaintiff  herein,  by  vlrtne  of  the  con- 
veyance of  Mrs.  Kate  Donahoe  on  April  28, 
1900.  It  also  follows  from  what  has  hereto- 
fore been  said  that  on  September  14,  1900, 
when  plaintiff  and  defendant  exchanged 
deeds,  plaintiff  at  that  date  owned,  by  virtue 
of  the  deed  of  her  mother  of  April  28,  1900, 
one  half  of  the  St  tiouis  Avenue  lot.  and 
ber  brother,  Comellns.  who  owned  the  other 
balf,  having  died  without  Issuel  and  the  de- 
fendant, who  was  his  widow,  not  having  made 
an  election,  the  plaintiff  took  by  descent  one- 
balf  of  her  brother's  interest,  which  amount- 
ed to  one-fourth  of  the  entire  property,  which, 
together  with  her  one-half  interest  under  the 
deed  of  her  mother,  made  the  plaintiff  the 
owner  of  three-fourths  of  the  St.  Louis  Ave- 
nue lot,  subject  to  the  dower  interest  of  de- 
fendant, who  was  the  widow  of  Cornelius  P. 
Donahoe.  The  mother,  Mrs.  Kate  Donahoe, 
took  of  the  St.  Louis  Avenue  lot  by  descent 
from  ber  son  one-half  of  her  son's  interest, 
wblch  amounted  to  one-fourth  of  the  property. 
It  also  follows  that  the  defendant,  at  the 
time  she  executed  the  conveyance  to  plain- 
tlfl  conveying  ber  Interest  in  the  St  Louis 
Avenue  lot,  not  having  made  any  election, 
was  only  entitled  to  a  dower  Interest  in  the 
one-half  Interest  of  such  property,  of  which 
her  husband  died  seised,  and  that  is  all  she 
conveyed  by  deed  to  the  plaintiff.  The  St 
Louis  Avenue  lot,  according  to  the  tendency 
of  the  proof  upon  the  trial,- was  worth  about 
$1,500.  From  this  there  can  be  but  one  con- 
clusion; that  is,  that  the  dower  Interest, 
which  was  a  life  estate  In  one-third  of  the 
one-half  of  the  St  Louis  Avenue  lot,  was,  as 
compared  to  the  interest  of  the  plabitlff  in 
tbe  Montgomery  Street  lot,  of  little  value. 
Now,  while  Inadequacy  of  consideration  Is 
Insnfflcieot  to  warrant  a  court  of  equity  in 
annulling  a  sale  of  real  estate,  yet,  in  connec- 
tion with  other  facts.  It  may  be  considered 
in  determining  the  question  as  to  whether  an 
actual  fraud  has  been  committed  upon  tbe 
rights  of  an  individual,  or  whether  tbe  con- 
duct or  acts  of  tbe  parties  have  been  of  such 
a  nature  and  character  as  are  calculated  to 
operate  a  fraud  upon  those  who  are  induced 
to  act  by  reason  of  such  conduct  and  acts 
of  the  parties.  The  question  of  tbe  effect  of 
grossly  Inadequate  consideration  in  a  sale 
between  parties  was  most  exhaustively  treat- 
ed by  Judge  Thompson  In  Nelson  v.  Betts,  21 
Mo.  App.,  loc.  clt  231.  Tbe  law  applicable 
to  tbe  subject  was  thus  clearly,  and  we  think 
correctly,  stated:  "The  general  rule  Is  that 
mere  inadequacy  of  price  or  consideration  is 
no  ground  (for  claiming  the  rescission  of  a 
contract  In, equity.  Phillips  v.  Stewart  50 
Ma  491.  Equity  does  not  undertake  to  act 
as  the  guardian  of  mankind.  It  does  not  aid 
people  who  make  foolish  bargains.  But  there 
are  exceptions  to  the  rule,  which  apply  with 
peculiar  force,  where  the  parties  do  not 
stand  in  equal  positions,  do  not  possess  equal 
knowledge,  and  where  there  are  circum- 
stances of  fraud  and  oppression,  on  the  one 


part,  and  of  distress  and  submission,  on  tbe 
other.  Durfee  v.  Moran.  57  Mo.  374;  Et&ll- 
road  V.  Brown.  43  Mo.  294.  In  many  such 
cases  a  shocking  Inadequacy  of  price  or  of 
consideration,  without  more,  is  held  to  be  evi- 
dence of  fraud,  and  courts  of  equity  grant 
relief,  not  on  the  ground  of  inadequacy  of, 
consideration,  but  on  tbe  ground  of  fraud 
shown  by  the  shocking  inadequacy  of  consid- 
eration. As  stated  by  the  writer  already 
quoted  from:  'Inadequacy  of  consideration,  if 
It  be  of  so  gross  a  nature  as  to  amount  in 
itself  to  conclusive  and  decisive  evidence  of 
fraud,  is  a  ground  for  canceling  a  transaction. 
In  such  cases  the  relief  is  granted,  not  on  tbe 
ground  of  inadequacy  of  consideration,  but 
on  the  ground  of  fraud  as  evidenced  there- 
by.' Kerr  on  Fraud  and  Mistake,  161.  [Cit- 
ing many  authorities.]  The  monstrous  inad- 
equacy between  the  benefit  the  plaintiff  re- 
ceived in  the  loan  of  tbe  small  sum  of  |25 
and  the  monthly  interest  which  she  was  com- 
pelled to  pay,  amounting  to  $3.70,  is,  to  say 
the  least,  strong  evidence  of  fraud  and  im- 
position on  the  part  of  the  defendant  C.  F. 
Betts." 

We  see  no  necessity  for  pursuing  any  fur- 
ther the  consideration  of  the  propositions  dis- 
closed by  the  record.  We  will  not  say  that 
tbe  defendant  or  ber  counsel  willfully  or  in- 
tentionally perpetrated  a  fraud  upon  tbe 
plaintiff,  but  from  the  undisputed  facts,  as 
heretofore  recited,  we  see  no  escape  from  the 
conclusion  that  their  acts  and  conduct  con- 
cerning tbe  procuring  of  tbis  conveyance 
would,  at  least,  operate  a  fraud  upon  the 
plaintiff,  respecting  ber  rights  and  Interests  in 
the  real  estate  conveyed. 

We  have  given  expression  to  our  views  up- 
on the  questions  presented,  and  In  our  opinion 
the  action  of  the  trial  court  in  denying  plain- 
tiff relief  upon  the  facts  developed,  and  dis- 
missing her  petition,  was  erroneous.  The 
judgment  of  the  trial  court  should  be  revers- 
ed, with  directions  to  set  aside  tbe  conveyance 
executed  by  plaintiff  to  defendant  on  the  14th 
of  September,  1900,  upon  condition  that  the 
plaintiff  reconvey  by  quitclaim  deed  to  the 
defendant  whatever  interest  she  may  liave< 
acquired  In  the  St  Louis  Avenue  lot  from  the 
defendant  by  ber  deed  executed  to  the  plain- 
tiff on  September  14,  1900,  and  it  is  bo  or- 
dered.   All  concur. 


GOTTFRIED  v.  BRAT. 

(Supreme  Court  of  Missouri.   Division  No.  2. 
Dec.  24.  1907.) 

1.  EviDESoi— Pabol  Evidence  to  Vary  or 
BiXPtATN  WRnTBN  Contract  —  Specific 
Performance. 

On  a  bill  for  specific  performance  of  a  writ- 
ten contract,  defendant  may,  by  parol  evidence, 
show  that  through  the  mistake  of  both  or  either 
of  the  parties  the  writing  does  not  express  tbe 
real  agreement,  or  that  the  agreement  itself 
was  entered  Into  through  a  mistake  as  to  Its 
subject-matter  or  as  to  its  tenns. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {{  1999,  2000l]  ,  . 

Digitized  by  VjOOQIC 


640 


106  SOUTHWESTERN  REPORTER. 


(Mo. 


2.  SpKCino  Pbbfobuance  —  Dibcbrtior  or 

COUBT. 

Specific  performance  is  oot  decreed  aa  a 
matter  of  course,  but  rests  in  the  sound  discre- 
tion of  the  court,  and  the  fact  that  plaintiff  Is 
able  to  establish  a  contract  valid  at  law  is  not 
alone  sufiBcient  to  entitle  him  to  a  decree,  for 
courts  will  often  refuse  to  order  specific  per- 
formance of  a  contract  which  they  would  refuse 
to  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  44,  Specific  Performance,  !f  17,  1&] 

3.  Vkhdok   and   Pubohaseb  —  CONTBACr  OF 

SAIE— MiSTAKlB— SXTFFIOIBNOT  OF  EVIDKNCK. 

In  an  action  to  compel  specific  performance 
of  a  contract  for  the  sale  of  land,  evidence  ex- 
amined, and  held  insufficient  to  show  that  the 
contract  expressed  the  agreement  of  the  parties 
so  as  to  entitle  plaintiff  to  a  decree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  H  69-76.] 

4.  Appiaxi— Findings  of  Tbial  Ooubt— Ef- 
fect—Equitt  Cases. 

In  equity  cases,  a  finding  of  fact  of  the  trl. 
al  court  is  not  conclusive  on  the  appellate  court. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  8}  3970-3978.] 

Appeal  from  Circalt  Court,  ureene  Coun- 
ty ;  James  T.  MeyiUe,  Judge. 

Action  by  William  H.  Gottfried  against 
Martha  Bray  for  specific  performance  of  con- 
tract to  convey  real  estate.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Barbour  &  McDavld  and  McCollam  ft  Jotan- 
son,  for  appellant  Tatlow  &  Mitchell  and  B. 
D.  Merrltt,  for  respondent 

QANTT,  J.  The  plaintiff,  William  H.  Gott- 
fried, brought  his  suit  In  the  Greene  county 
circuit  court  against  the  defendant,  Martha 
Bray,  alleging  that  on  the  28th  day  of  June, 
1908,  defendant  agreed  in  writing  to  sell  to 
bim  certain  real  estate  situated  in  the  city  of 
Springfield,  which  alleged  agreement  is  as  fol- 
lows: "50.00.  Received  from  William  H. 
Gottfried  the  vam  of  fifty  ($60.00)  dollars, 
the  same  being  part  of  purchase  price  of  the 
east  fifty  (50)  feet  of  the  lot  or  tract  of  land 
now  and  for  many  years  past  owned  and  oc- 
cupied by  me  as  a  residence  and  situated  on 
East  Walnut  street  on  the  north  side  of  the 
street  between  Jefferson  and  Kinbrough 
•streets.  In  the  city  of  Springfield,  Greene 
county,  MissourL  Said  lot  so  purchased  by 
said  Gottfried  has  a  frontage  of  fifty  (60) 
feet  on  Walnnt  street  with  a  depth  of  two 
hundred  and  twenty-six  (226)  feet  The  pur- 
chase price  of  said  lot  is  to  be  fifty  ($50.00) 
dollars  per  front  foot  on  Walnut  street,  and 
is  to  be  due  and  payable  when  I  tender  to 
said  Gottfried  an  abstract  of  title  showing 
perfect  title  in  me,  together  with  a  good  and 
sufficient  deed  of  conveyance,  with  covenants 
of  general  warranty,  conveying  said  lot  to 
said  Gottfried.  Abstract  and  deed  to  be  fnr^ 
nisbed  within  ten  days  from  date  thereof. 
Martha  Bray.  Dated  this  June  29,  1903." 
Plaintiff  prayed  specific  performance  of  said 
alleged  contract.  Defendant's  answer  pleads 
as  a  defense  to  the  action  that  she  never 
agreed  to  the  writing  sued  on,  nor  the  terms 
thereof,  although  her  name  was  appended 


thereto;  that  she  and  the  plaintiff  bad  been 
negotiating  with  reference  to  the  sale  of  this 
piece  of  ground  prior  to  the  execution  of  the 
alleged  contract,  but  that  in  all  of  their  nego- 
tiations they  had  talked  of  and  agreed  upon 
$60  per  front  foot  as  the  price  of  the  prop- 
erty to  be  sold,  with  a  depth  of  220  feet; 
that  the  plaintiff  had  never  complained  of  the 
price,  but,  on  the  contrary  agreed  to  the 
same,  and  also  to  the  depth  which  said  lot 
should  have.  Tbe  plaintiff  came  to  her  house 
la  company  with  his  wife,  and  presented  to 
the  defendant  what  he  termed  a  "receipt" 
for  money,  and  represented  it  as  such  and 
nothing  more;  that  she  explained  to  plain- 
tiff that  she  could  not  read  tbe  writing  owin^ 
to  defective  eyesight,  and  stated  that  she 
would  go  and  get  her  other  glasses  which 
would  enable  ber  to  read  It;  that  plaintiff 
reassured  her  and  volunteered  to  read  It 
himself;  that  she  trusted  him  to  read  the 
'writing  av  it  really  existed,  which  he  pre- 
tended to  do ;  that  be  did  not  read  it  as  It  is 
set  forth  in  the  contract  sued  on,  but  pur- 
posely omitted  from  such  reading,  and  with 
intent  to  defraud  this  defendant  and  procure 
her  signature  to  an  instrument  to  the  terms 
of  which  she  did  not  and  does  not  agree,  all 
that  part  of  said  alleged  contract  relating  to 
the  price  per  front  foot,  and  to  the  depth  of 
the  lot  Defendant  further  states  as  a  de- 
fense to  said  action  that  she  relied  upon 
plaintiff's  representation  that  he  would  read 
It  correctly,  and  that  It  contained  only  a  re- 
ceipt for  the  $60  which  he  at  that  time  was 
paying  her,  and  signed  the  same,  but  that 
said  writing  did  not  contain  the  terms  upon 
which  the  ground  had  been  sold,  but  other 
and  different  terms,  and  that  her  signature 
was  procured  through  fraud  and  misrepre- 
sentation. The  circuit  court  decreed  specific 
performance,  and  defendant  appeals. 

1.  That  there  was  an  agreement  by  defend- 
ant to  sell  plaintiff  a  portion  of  her  residence 
lot  fronting  on  Walnut  street  in  the  city  of 
Springfield,  tha:«  can  be  no  doubt  Plaintiff 
insists  that  she  agreed  to  sell  and  convey  him 
the  east  60  feet  of  said  lot  fronting  on  Wal- 
nnt street,  and  extending  In  depth  228  feet 
for  $50  per  front  foot  or  $2,600  in  the  aggre- 
gate; whereas,  defendant  testifies  and  Insists 
she  only  agreed  to  sell  him  50  feet  front  with 
a  depth  of  220  feet  for  $60  per  front  foot,  or 
$3,000  in  the  aggregate.  On  the  part  of 
plaintiff  evidence  cpnslsts  of  plalntifTs  testi- 
mony and  the  wrlttoi  memorandum  prepared 
at  his  Instance  and  signed  by  defendant.  The 
defendant  on  her  part  testified  positively  that 
she  agreed  to  sell  plaintiff  the  60  feet  but 
that  It  was  only  to  extend  220  feet  in  depth, 
and  that  the  price  was  $60  per  front  foot, 
or  $S,0(X);  that  during  the  negotiations  she 
and  her  niece,  Mrs.  Collins,  went  with  plain- 
tiff over  the  lot,  and  showed  him  that  the 
220  feet  extraided  to  tbe  barn  lot  fence,  and 
that  she  would  not  sell  more  than  that 
amount  as  more  would  ruin  ber  driveway; 
that  previous  to  plalntura  atv^lDg  to  her  reel- 
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dence  she  and  ber  niece  had  measured  the 
lot  and  found  that  220  feet  deep  would  take 
the  lot  to  ber  bam  fence,  and  she  cnt  a  notch 
in  the  fence  to  show  him  where  It  would 
<.-ome  to,  and,  when  plaintiff  came,  she  and 
Mrs.  Collins  went  with  him,  and  showed 
him  where  It  would  come,  and  plaintiff  said 
that  It  was  as  deep  as  he  wanted  It,  and  she 
told  blm  then  and  there  that  was  all  she 
would  sell  under  any  drcnmstances  or  con- 
sideration, because.  If  she  sold  more,  she 
would  have  to  drive  between  her  bam  lot 
and  bis  lot,  and  tbat  would  ruin  ber  drlve- 
iray.  On  tbls  point  Mr&  Collins  fully  cor- 
roborated defendant  She  testified  the  lot 
was  to  be  50  feet  In  width  and  220  feet  in 
deptb.  She  had  assisted  her  aunt,  the  de- 
fendant. In  measuring  the  lot  the  day  before 
plaintiff  came  to  look  at  It  Defendant  want- 
ed to  know  bow  near  tbe  50  feet  would  come 
to  ber  bouse.  .  On  this  branch  of  the  testi- 
mony, plaintiff,  on  cross-examination,  testi- 
fied that  when  be  went  to  tbe  lot  defendant 
«aid  the  additional  6  feet  would  take  ber 
chicken  coop,  and  she  did  not  want  to  lose 
that,  and  be  replied,  "Well,  the  contract  was 
for  a  lot  226  feet  deep";  that  she  said  she 
had  stepped  it  off,  and  was  afraid  It  wonld 
take  ber  chicken  coop,  and  he,  plaintiff,  kind 
of  laughed  it  off  and  said,  "Weil,  that  Is  not 
of  much  consequence,"  and  said  no  more  about 
it  Plaintiff  then  left  and  went  to  his  at- 
torney, and  had  him  prepare  tbe  memoran- 
dum of  the  trade  set  out  In  plaintiff's  peti- 
tion. 

Tbe  real  contention  on  this  appeal  hinges 
upon  the  execution  of  the  memorandum  of 
sale  by  defendant;  for,  while  in  a  court  of 
law  tbe  written  document  Is  presumed  to  con- 
tain tbe  final  agreement  of  the  parties  and 
that  all  prior  verbal  negotiations  are  merged 
therein,  it  is  nevertheless  a  well-established 
role  that  when  a  plaintiff  comes  into  court  of 
equity  for  a  specific  performance  of  the  agree- 
ment, even  when  written,  the  defendant  may 
by  parol  evidence  show  that  through  the  mis- 
take of  both  or  either  of  the  parties,  the  writ- 
ing does  not  express  the  real  agreement  or 
that  tbe  agreement  itself  was  entered  Into 
through  a  mistake  as  to  its  subject-matter  or 
as  to  its  terms.  "In  short,"  says  Pomeroy  in 
2  Pomeroy,  Eq.  Jnr.  (2d  Ed.)  8  860,  "a  court 
of  equity  will  not  grant  Its  affirmative  reme- 
dy to  compel  defendant  to  perform  a  contract 
which  be  did  not  intend  to  make,  or  which  be 
wonld  not  have  entered  Into  bad  its  true  ef- 
fect l)een  understood."  We  are  required  by 
the  arguments  of  respective  counsel  to  scruti- 
nize tbe  transaction  which  resulted  in  de- 
fendant's signing  tbe  written  agreement  It 
appears  tbat  after  tbe  plaintiff  and  defendant 
bad  bad  one  or  two  short  conversations  in 
regard  to  tbe  trade,  on  tbe  street,  or  In  plaln- 
tltrs  store  in  the  city,  plaintiff  went  to  tbe 
residence  of  the  defendant,  and  together  tbey 
looked  over  tbe  lot  In  view  of  tbe  positive 
testimony  of  defendant  and  Mrs.  Collins  tbat 
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the  proposed  tract  to  be  sold  was  to  be  only 
220  feet  deeps  and  the  admission  of  plaintiff 
on  cross-examination  tbat  Mrs.  Bray  did  raise 
an  objection  to  conveying  more  than  220  feet 
in  depth,  the  preimnderance  of  the  testimony 
tends  to  show  that  defendant  did  not  agree  to 
sell  plaintiff  a  lot  226  feet  deep  as  set  forth 
in  the  memorandum,  aud  defendant  gave  a 
good  reason  for  declining  to  sell  more.  As 
to  the  price  per  front  foot  there  is  an  Irrecon- 
cilable conflict  between  tbe  parties ;  plain- 
tiff testifying  the  price  was  $50  per  front 
foot  and  defendant  and  Mrs.  Collins,  unquali- 
fiedly, that  It  was  $60  per  front  foot  or  $3,- 
000  for  tbe  lot  Becurring  to  tbe  drcuuistan- 
ces  In  which  the  memorandum  was  signed, 
it  appears  that  nothing  had  been  said  about 
making  a  written  contract  to  bind  the  trade. 
Indeed,  plaintiff  says  that  when  be  approach- 
ed this  subject  on  wblcb  apparently  was  a 
mere  social  call  upon  defendant  at  her  resi- 
dence at  night,  just  as  be  was  leaving,  he 
opened  the  negotiation  by  saying:  "Mrs. 
Bray,  all  the  dealings  we  have  had  in  refer- 
ence to  this  lot  have  been  verbal.  I  have  had 
my  attorney  draw  np  tbe  contract,  and  I  will 
read  It  to  you,  and  If,  after  yon  read  It  it 
meets  with  your  approval,  I  will  give  you 
my  check  for  the  consideration,  and  close  the 
deal."  It  ttaus  appears  that  the  attorney  who 
drew  the  memorandum  of  sale  bad  no  Infor- 
mation other  than  that  Imparted  by  plaintiff. 
Tbe  record  also  discloses  that  the  defendant 
bad  a  son,  a  lawyer  living  at  that  time  In 
Springfield,  but  he  had  not  been  consulted 
as  to  the  drawing  of  tbe  contract  The  plain- 
tiff read  the  writing  to  her  he  says ;  but  here 
again  the  testimony  is  hopelessly  conflicting. 
Plaintiff  says  be  read  It  as  written,  except 
tbat  on  two  occasions  be  read  "Will  Gott- 
fried," Instead  of  "said  Gottfried,"  and  bis 
wife  called  his  attention  to  the  mistake.  He 
says  then  be  handed  It  to  Mrs.  Bray,  and  she 
put  on  her  glasses  and  began  to  read  it  aloud, 
and  made  the  same  mistake  he  bad  made,  and 
she  then  read  tbe  balance  to  herself  and  said, 
"I  guess  It  Is  all  right  Mr.  Gottfried,"  and- 
said,  "I  haven't  any  pen  and  ink  in  the  room," 
when  he  said  his  pencil  would  do  as  well,  and 
she  signed  It  and  be  then  entered  up  a  check 
for  $50,  and  gave  it  to  ber,  and  she  said 
"This  is  not  signed,"  and  be  begged  her  par 
don,  and  signed  it  Opposed  to  this  testi 
mony,  both  Mrs.  Bray  and  Mrs.  Collins  tea 
tifled  plaintiff  did  not  read  tbe  instrument 
as  it  afterwards  proved  to  be,  but  told  Mrs. 
Bray  it  was  just  a  receipt  for  $50  for  part 
of  the  purchase  price  for  the  60  feet  of 
ground ;  tbat  as  he  read  it  there  was  nothing 
in  it  about  depth  of  the  lot  nor  the  price  he 
was  to  pay.  Mrs.  Bray  says,  when  he  offered 
It  to  her  to  read,  she  told  him  she  could  not 
see  with  the  glasses  she  was  wearing  at  tbe 
time,  and  ber  eyesight  was  not  good  at  night 
any  way,  and  she  signed  the  paper  upon  bis 
representation  tbat  it  was  merely  a  receipt 
for  $50  to  bind  tbe  bargain.  She  had  never 
thought  of  making  a  contract  and  had  never 
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talked  of. making  one.  It  was  a  cash  sale. 
She  afterwards  furnished  the  abstract  and 
had  her  son,  Mr.  Vint  Bray,  prepare  the 
deed  to  the  lot  aa  she  understood  the  trade, 
and  for  |3,000,  and  tendered  It  to  plaintiff, 
whereupon  he  declined  It,  and  brought  this 
suit.  It  appears  that,  when  the  dispute  arose 
as  to  the  contract,  Mr&  Bray  attempted  to 
see  the  paper  she  had  signed,  but  plaintiff 
denied  having  it,  and  referred  her  to  his  at- 
torney, who  said  he  did  not  have  it,  but  had' 
a  copy  of  It;  that  plaintiff  said  to  defend- 
ant's son  that  "I  have  got  an  iron-clad  con- 
tract here  for  $50  a  foot" 

Specific  performance  Is  not  decreed  as  a 
matter  of  course.  The  fact  that  the  plain- 
tiff is  able  to  establish  a  contract  valid  at 
law  Is  not  alone  sufficient  to  entitle  him  to  a 
decree.  It  has  often  been  said  by  this  court 
that  a  decree  for  specific  performance  rests 
In  the  sound,  not  arbitrary,  discretion  of  the 
court,  and  it  is  well  established  that  a  court 
of  chancery  often  refuses  specific  perform- 
ance of  a  contract  which  it  would  not  set 
aside.  Mortlock  v.  Buller,  10  Yes.  308;  Sey- 
mour V.  Delancey,  6  John.  Ch.  (N.  Y.)  222; 
Jackson  ▼.  Ashton,  11  Pet.  (D.  S.)  248,  9  L. 
Ed.  688.  The  underlying  considerations  are 
stated  by  Kerr  in  his  work  on  Fraud  and 
Mistake  (Amer.  Ed.)  357,  358,  as  follows: 
"Where  the  aid  of  a  court  of  equity  is  sought 
by  way  of  specific  performance  of  a  con- 
tract, the  principles  of  ethics  have  a  more 
extensive  sway  than  where  a  contract  Is 
sought  to  be  rescinded.  *  *  *  where  a 
party  calls  for  specific  performance,  he  must, 
as  to  every  part  of  the  transaction,  be  free 
from  every  imputation  of  fraud  or  deceit," 
and  "must  show  that  his  conduct  has  been 
clear,  honorable,  and  fair."  Kelly  v.  Ball- 
road  Co.,  74  Cal.,  loc.  dt  563,  16  Pac.  390; 
Railway  Co.  v.  Reno,  118  111.,  loc.  dt  43,  44; 
Pinner  v.  Sharp,  23  X.  J.  Eq.  274.  In  the 
last  cited  case  the  Supreme  Court  of  New 
Jersey  comments  upon  the  great  want  of 
prudence  on  the  part  of  the  vendor  in  sign- 
ing a  document  drawn  by  a  stranger  with 
Interest  adverse  to  his  own  without  reading 
it  himself  and  without  submitting  It  to  an 
adviser,  and  without  keeping  a  cc^y,  but 
says:  "That  be  did  so  Is  certain.  The  latter 
fact  may  serve,  perhaps,  to  make  it  more 
credible  that  he  signed  upon  a  general  as- 
surance and  belief  of  Its  purport  and  with- 
out attending  to  a  possibly  h."isty,  Imperfect 
and  uniutelliglble  reading."  Proceeding  to 
say  that  written  Instrmnents  executed  vol- 
untarily by  competent  parties  are  not  to  be 
lightly  Impeached,  and  that  the  fraud  or  de- 
ception must  be  clearly  established,  he  adds: 
"This,  however,  is  not  a  suit  by  defendants 
to  have  the  contract  annulled,  but  an  ap- 
plication to  the  extraordinary  Jurisdiction  of 
equity  to  enforce  it  A  contract  though 
valid  in  law  and  sufllcient  for  the  recovery 
of  damages,  may  not  be  such  as  equity  will 
decree  to  be  performed."  Measuring  the 
plaintiff's  conduct  by  tlie  foregoing  stand- 


ards, did  he  bring  blmsdf  within  flie  prin- 
ciples therein  announced?  It  must  be  borne 
in  mind  that  plaintiff  was  the  moving  party. 
Mrs.  Bray  had  Indicated  no  desire  to  sell  a 
part  of  her  residence  lot  He  accosted  her  on 
the  street  and  it  Is  clear  that  nothing  defi- 
nite had  been  agreed  upon  but  he  was  to  go 
to  the  lot  and  did  go,  and,  when  he  went 
Mrs.  Bray  pointed  out  to  him  where  the  220 
feet  would  reach,  and  said  she  would  not  sell 
more  In  depth.  The  testimony  of  plaintiff 
as  to  this  conversation  is  lacking  in  that 
open  candid  and  fair  tone  that  equity  de- 
mands. Over  and  against  the  unqualified 
positive  testimony  of  Mrs.  Bray  and  Mrs. 
Collins,  he  opposes  his  statement  about  the 
extra  six  feet  taking'  her  chldten  coop,  but 
was  driven  to  admit  that  he  said  that  "It 
was  a  small  matter,"  thus  impressing  Mrs. 
Bray  with  the  belief  that  at  least  on  this 
point  he  acceded  to  her  terms.  We  think  the 
great  preponderance  on  the  amount  of  land 
she  agreed  to  sell  him  was  on  the  part  of 
the  defendant  On  the  vital  point  of  the  ex- 
ecution of  the  document  upon  which  he  bases 
his  demand  for  specific  performance  we  think 
the  evidence  for  plaintiff  falls  short  of  that 
fair,  clear,  and  honorable  conduct  which  the 
books  require.  He  was  a  business  man  deal- 
ing with  an  old  woman.  After  viewing  the 
lot  an<I  obtaining  her  terms,  If  be  was  un- 
willing to  trust  her  verbal  contract,  he  should 
have  made  known  to  her  bis  desire  to  have 
the  contract  reduced  to  writing  and  request- 
ed her  to  have  a  conveyancer  or  attorney 
prepare  the  same,  or  at  least  U  ^  wanted 
to  draw  it  himself,  had  her  attention  drawn 
to  the  preparation  of  the  paper.  No  intima- 
tion bad  been  given  by  him  to  her  that  he 
Intended  to  have  his  own  lawyer  draw  the 
agreement  upon  his  ez  parte  statement  of 
what  the  agreement  was.  Mrs.  Bray  says 
nothing  was  said  about  a  contract  and.  If 
there  had  been,  she  would  have  consulted  her 
own  lawyer,  and,  as  her  own  son  was  an 
attorney  In  the  city,  nothing  would  have  been 
more  natural.  But,  instead  of  advising  her 
of  his  desire  for  a  written  contract  he 
had  his  own  counsel  prepare  this  document. 
When  he  went  to  defendant's  resldMice,  he 
did  not  approach  this  Important  business  In 
a  business  way.  On  tbe  contrary,  he  and 
his  wife  si>end  an  hour  or  two  in  a  social 
manner,  and  Just  as  he  was  leaving  broached 
the  subject  and  asked  her  to  sign  a  receipt 
for  $50  to  bind  the  bargain,  and,  when  told 
she  could  not  read  It,  volunteered  the  read- 
ing himself,  leading  her  to  believe  It  was 
mere  receipt  for  a  part  of  the  purchase  mon- 
ey. Even  If  read  as  written,  the  circum- 
stances were  such  as  to  throw  Mrs.  Bray  off 
of  her  guard,  and  In  the  language  of  the  New- 
Jersey  Supreme  Oourt  to  lead  her  to  act  up- 
on his  assurance  of  its  purport  and  to  faU 
to  give  a  close  attention  to  "a  possibly  hasty. 
Imperfect  and  unintelligible  reading  of  tbe 
instrument"  That  Mrs.  Bray  understood 
she  was  only  to  deed  a  lot  220  feet  deep  and 
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was  to  receive  $3,000  for  It  her  conduct,  be- 
fore any  controver^r  had  arisen,  strongly 
BnpportB.  And  the  conduct  of  plaintiff  in  re- 
fusing to  let  ber  see  the  document  smadca 
strongly  of  unfair  dealing.  In  our  opinion 
the  testimony  does  not  entitle  plaintiff  to  a 
specific  performance  of  the  contract  evidenc- 
ed by  the  memorandum.  We  think  be  has 
not  overcome  the  proofs  by  defendaftt  that 
•he  never  knowingly  executed  it  In  the  form 
It  is  now,  either  as  to  the  description  of  the 
lot  or  the  purchase  price.  As  to  the  fact 
that  our  learned  Brother  on  the  circuit  has 
reached  a  different  conclusion,  we  need  only 
add  that  this  court  does  defer  In  a  large 
measure  to  the  Judgment  of  the  trial  court 
on  findings  of  fact,  but  we  have  often  in  equi- 
ty cases  ruled  that  such  a  finding  la  not  con- 
closive  upon  us,  otherwise  appeals  In  dian- 
cery  causes  would  be  idle  formalities.  Benne 
▼.  Schnecko.  100  Mo.,  loc.  cit  267,  258,  13 
S.  W.  82;  Blount  v.  Spratt,  113  Ma,  loc.  dt. 
54,  20  8.  W.  967;  McMurray  y.  McMurray, 
ISO  Mo.,  loc.  clt  633,  79  S.  W.  701;  Ryan 
T.  Dunlap,  111  Mo.,  loc.  dt  618,  20  S.  W. 
29 ;  Glasgow  Milling  Co.  v.  Bumes,  144  Mo^ 
loc.  cit  196,  46  8.  W.  1074. 

T7lion  a  careful  review  of  the  whole  rec- 
ord, we  think  the  plaintiff  was  not  entitled  to 
have  the  contract  set  forth  in  the  memoran- 
dtim  specifically  enforced.  Defendant  offer- 
ed to  convey  in  accordance  with  the  contract 
she  made,  but  is  not  bound  by  the  document 
to  which  she  never  knowingly  and  under- 
stand Ingly  gave  her  assent 

The  judgment  Is  reversed,  with  dlrectloivi 
to  the  circuit  court  to  dismiss  plaintiff's  bill, 
at  his  costs,  and  require  defendant  to  re- 
turn the  plaintifTs  check  for  $60. 

FOX,  P.  J.,  and  BtmOBSS,  J„  concur. 


OABLB  et  al.  r.  DUKIS  et  al. 

(Supreme  Court  of  MissonrI,  Division  No.  1. 
Dec.  24,  19OT.) 

1.  AtfEAI,  —  JUBISDIcnoN  —  DXTKBinRATION 

The  question  of  Jurisdiction  may  be  raised 
either  in  the  lower  or  appellate  court  by  the 
parties  or  on  the  court's  own  motion. 

Z  OoiTBTs— Appellate  Jubisdiotioh  — 
AjfOTiNT  iM  Dispute. 

In  the  absence  of  a  constitutional  or  fed- 
eral question,  the  only  ground  of  jurisdiction  of 
the  Supreme  Court  of  an  appeal  is  the  amount 
in  dispute. 

3.  Same— Hepteviw. 

Under  Rev.  St  1899,  8  4473  [Ann.  St 
1906,  p.  2452],  providing  that  if  the  plaintiff  in 
replevin  fail  to  prosecute  bis  action  with  effect 
and  without  delay,  and  shall  have  the  property 
in  his  possession,  and  the  defendant  in  his  an- 
swer claims  the  same  and  demands  its  return, 
the  court  or  juty  may  assess  its  value  and  dam- 
ages for  the  takmg  and  detention,  where  the  an- 
swer Is  rimply  a  general  denial  and  the  plaintiff 
haa  Judgment  for  the  proi>erty,  already  in  bis 
possession,  there  is  no  amount  In  dispute  to  give 
the  Supreme  Court  jurisdiction  of  an  appeal, 
since  no  Judgment  could  be  rendered  for  defend- 
ant except   a  general   finding,    carrying   costs. 


and  leaving  the  value  of  the  property  to  be  de- 
termined, if  at  all,  bi  other  litigation. 
4.  Same. 

In  replevin  for  cattle,  where  the  plaintiff 
had  possession,  and  the  answer  was  simply  a 
general  denial,  and  the  evidence  tended  to  show 
that  defendants  had  an  agister's  lien  on  the  cat- 
tle for  11,100  to  $1,200.  even  if  this  be  consider- 
ed the  amount  in  dispute,  it  does  not  give  the 
Supreme  Court  JorisaictiMi  of  an  appeal. 

Appeal  from  Circuit  Court  Vernon  County; 
H,  C.  Timmonds,  Judge. 

Action  by  M.  W.  Cable  and  others  against 
W.  H.  H.  Duke  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal. 
Transferred  to  the  Kansas  City  Court  of 
Appeals. 

Thos.  3.  Smith,  for  appellants.  O.  A.  Lu- 
cas and  T.  W.  Silvers,  for  respondents. 

LAMM,  J.  Plaintiffs  brought  replevin  for 
206  head  of  cattle,  alleged  to  be  of  the  val- 
ue of  $6,500,  praying  damages  for  their  nu- 
lawful  and  wrongful  detention  in  the  sum 
of  $1,000,  and,  recovering  below  (without 
damages),  defendants  appeal  to  this  court 

Mo  question  of  jurisdiction  is  put  into  the 
case  by  either  party  litigant;  but  it  is  ax- 
iomatic that  a  question  of  jurisdiction  may 
be  raised  here  or  below,  and  it  may  be  brought 
In  by  a  litigant  or  may  obtrude  itself  on 
the  notice  of  the  court  and  be  considered 
sua  eiKtnte.  May  v.  Jarvis-Conklln  Mort- 
gage Trust  CX).  et  al.,  138  Mo.  447,  40  S. 
W.  122 ;  City  of  Tarklo  v.  Clark,  186  Mo., 
loc.  clt  284,  85  S.  W.  329.  In  the  absence 
of  a  constitutional  or  federal  question,  ttiefe 
Is  only  one  allowable  theory  upon  which  to 
base  our  jurisdiction  of  this  appeal,  to  wit 
"the  amount  in  dispute."  Vanderberg  v. 
Gas  Co.,  199  Mo.,  loc.  clt  458,  97  S.  W.  906. 
The  question,  then,  is,  what  Is  the  amount  In 
dispute  in  the  case  at  bar?  Attending  to 
that  there  were  three  defendants — ^two  of 
them  answering  jointly  thus:  "Now  come  the 
defendants,  W.  H.  H.  Duke  and  F.  M.  Woods, 
and  for  their  separate  answer  to  the  plain- 
tiffs' petition  herein  admit  that  at  the  time 
of  the  instltutloti  of  this  suit  they  were  in 
the  possession  of  the  cattle  sued  for.  But 
they  deny  each  and  every  other  allegation  In 
said  petition  contained,  and  especially  deny 
that  they,  or  either  of  them,  were  at  the  bring- 
ing of  this  suit,  or  prior  thereto,  partners  of 
their  codefendant,  W.  C.  Woods.  And,  hav- 
ing fully  answered,  they  ask  that  plaintiffs'* 
petition  be  dismissed,  and  that  they  have 
Judgment  for  their  costs."  The  foregoing 
answer  was  verified  by  a£Bdavit  The  other 
defendant  filed  the  following  answer,  also 
verified  by  affidavit:  "Now  comes  the  defend- 
ant W,  C.  Woods,  and  for  bis  separate  an- 
swer to  the  petition  of  the  plaintiffs  denies 
that  at  the  time  of  the  institution  of  tliis 
suit  or  at  any  other  time,  he  was  a  partner 
of  his  codefendants  as  alleged  in  the  plain- 
tiffs' petition,  or  otherwise.  And  further  de- 
nies that  at  the  time  of  the  institution  of  this 
suit  he  was  in  possession  of  the  cattle  sued 
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for,  or  any  part  of  them.  Wherefore  be  aska 
Judgment  against  the  plaintiff  for  his  cotita 
in  this  behalf."  The  cause  was  tried  on  the 
foregoing  paper  Issues.  It  is  disclosed  In  the 
evidence  that  plaintiffs  claim  possession  on 
a  defaulted  chattel  mortgage,  executed  on 
the  cattle  In  controversy  by  defendant  W.  C. 
Woods  to  them  to  secure  money  advanced. 
The  petition  averred  that  W.  C.  Woods  and 
his  codefendants  were  partners.  The  an- 
swers, as  seen,  put  In  Issue  the  allegation  of 
partnership  and  otherwise  were  general  de- 
nials, barring  an  admission  of  the  allegation 
of  possession  In  Duke  and  F.  M.  Woods. 
The  bone  of  contention  uncovered  at  the  tri- 
al is  an  alleged  agister's  lien  asserted  by 
defendants.  Defendants'  case  proceeds  on 
the  theory  the  mortgagor,  a  few  mouths  aft- 
er executing  the  mortgage,  and  while  the 
cattle  were  pasturing  on  lands  demised  by 
lease  to  all  three  defendants  Jointly,  trans- 
ferred bis  interest  In  the  leasehold  estate  and 
the  cattle-pasturing  business  to  his  codefend- 
ant,  F.  M.  Woods,  his  father  (possibly  as 
collateral  security),  and  that  at  the  time  the 
replevin  suit  was  brought  he  bad  no  interest 
in  the  pasturage  bill  or  in^e  claimed  agis- 
ter's Hen,  but  that  said  bill  and  lien  belong- 
ed to  bis  codefendants.  In  a  nutshell,  plain- 
tiffs' theory  was  that  the  agister's  lien  had 
no  existence  In  law  or  fact  There  are  oth- 
er questions  in  the  case,  not  related  to  the 
question  of  Jurisdiction  needing  no  present 
attrition. 

The  court  gave  for  plaintiffs  the  follow- 
ing Instruction:  "The  court  instructs  the 
Jury  that  under  the  pleadings  and  evidence 
In  this  case  the  defendants  have  no  legal 
lien  on  the  cattle  in  controversy  for  pasture 
age.  Therefore,  if  you  shall  believe  from 
the  evidence  that  the  said  cattle  are  describ- 
ed in  and  covered  by  the  chattel  mortgage 
Introdxiced  in  evidence,  you  should  return  a 
verdict  in  favor  of  plaintiff."  And  refused 
mandatory  Instructions  to  find  for  defend- 
ants, first,  on  plaintiffs'  own  evidence;  sec- 
ond, on  all  the  evidence  of  the  case;  and 
then  refnsed  11  other  Instructions  drafted  on 
various  theories  of  defendants'  learned  coun- 
sel not  germane  to  the  present  discussion. 
The.  Jury  returned  the  following  general  ver- 
dict for  plaintiffs:  "We,  the  Jury,  find  the 
issues  in  favor  of  the  plaintiffs."  Upon  that 
verdict  the  material  part  of  the  Judgment 
follows:  "And  plaintiffs,  having  heretofore 
voluntarily  dismissed  tbelr  suit  as  to  all  cat- 
tle sued  for,  except  the  193  head  taken  by 
the  sheriff  under  the  writ  of  replevin  and 
by  him  delivered  to  them,  and  it  appearing 
that  plaintiffs  are  still  In  possession  of  said 
103  head  of  cattle,  It  is  therefore,  by  the 
court,  considered  and  adjudged  that  plain- 
tiffs retain  the  possession  of  said  103  head 
of  cattle,  and  that  they  have  and  recover 
of  and  from  the  defendants  their  costs  in 
this  behalf  laid  out  and  expended,  and  that 
execution  Issue  therefor." 

It  appears,  then,  that  the  property  was  tak- 


en under  the  writ  of  replevin  from  defend- 
ants and  put  into  plaintiffs'  possession,  and 
remained  in  their  possession  for  the  pur- 
poses of  the  case.  That  being  so,  section 
4473,  Bev.  St  1899  [Ann.  St  1900,  p.  2452], 
Is  materia]  in  ascertaining  "the  amount  in 
dispute."  It  reads:  "If  the  plaintiff  fall  to 
prosecute  bis  action  with  effect  and  wltb- 
out  delay,  and  shall  have  the  property  in 
his  possesion,  and  the  defendant  in  his  an- 
swer claims  the  same  and  demands  a  re- 
turn thereof,  the  court  or  a  Jury  may  assess 
the  value  of  the  property  taken,  and  the  dam- 
ages for  taking  and  detaining  the  same  for 
the  time  such  property  was  taken  or  detain- 
ed from  defendant  until  the  day  of  the  trial 
of  the  cause."  Referring  again  to  defend- 
ants' answers,  it  will  be  seen  at  once  that 
neither  of  those  pleadings  comply  with,  or 
were  drafted  under,  the  foregoing  statute — 
neither  claims  the  property  or  demands  re- 
turn thereof.  If  defendants.  Jointly  or  sev- 
erally, desired  to  make  an  Issue  of  the  value 
of  the  cattle,  or  the  damages  for  taking  and 
detaining  the  same  (which  issues  alone  would 
produce  an  amount  in  dispute  sufficient  to 
give  us  Jurisdiction),  they  Should  have  claim- 
ed the  cattle  and  demanded  a  return  there- 
of, and  pleaded  their  damages.  Falling  to  do 
that,  defendants  were  not  entitled  to  as  as- 
sessment of  their  value  in  the  pending  suit, 
nor  of  the  damages  for  detention,  unless  the 
statute  Is  meaningless.  Is  It  meaningless? 
Certainly  not  The  most  favorable  Judgment 
defendants  (if  successful)  could  have  In  the 
state  of  these  pleadings  would  be  a  general 
finding  In  their  behalf,  which  would  carry 
coats  and  leave  the  question  of  value  of  the 
cattle  to  be  determined  in  other  litigation,  if 
at  all.    See  antborities  Infra. 

In  Young  T.  Olascock,  T9  Ma  574,  It  was 
held  (quoting  from  the  syllabi):  "In  an  ac- 
tion of  replevin,  after  the  plaintiff  has  ot^ 
talned  possession  of  the  goods,  the  defendant 
must  In  his  answer,  claim  them  and  demand 
a  return  thereof;  otherwise  the  court  can- 
not, upon  a  finding  In  his  favor,  give  Judg- 
ment against  plaintiff  for  their  value."  The 
precise  question  has  not  been  here  since,  but 
that  case  has  been  followed  by  a  line  of  live 
decisions  in  the  courts  of  appeal,  illuminat- 
ing the  matter  In  all  its  phases.  St.  Louis 
Drug  Co.  V.  Dart,  7  Mo.  App.  690;  Puller  v. 
Thomas,  36  Mo.  App.  105;  Fowler  v.  Oarr, 
55  Mo.  App^  145;  Merrill  Chemical  Ca  r. 
NIckells,  m  Mo.  App.  678;  Fallen  v.  Bogy, 
78  Mo.  App.,  loc.  clt  98  et  seq.;  Gartmell 
Mach.  Co.  V.  Slkes,  83  Mo.  App.  565;  Anthony 
V.  Carp,  90  Mo.  App.,  loc.  clt  394;  Walker 
V.  Bobertson,  107  Mo.  App.,  loc.  cit  575,  81 
S.  W.  1183.  There  was  evidence  tending  to 
prove  that  the  pasturage  bill  for  the  replevlu- 
ed  cattle,  for  which  the  agister's  Hen  was 
claimed,  amounted  to  between  $1,100  and  $1,- 
200;  so  that  if  we  should  even  go  so  far  as 
to  hold  that  the  amount  of  said  bill  was  in 
dlEq)ute  as  the  value  of  the  Hen,  under  a  gen- 
eral denial  (see  Anthony  t.  Carp,  supra),  yet 
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snch  boldlng  would  not  give  ns  Jurisdiction; 
nor  does  &ny  other  amount  Id  dispute  dis- 
closed by  this  record  give  It 

Hence  It  must  be  held  this  court  has  no  jn- 
rlsdlctlon.  So  holding,  the  cause  is  transfer- 
red to  the  Kansos  City  Court  of  Appeals  for 
Its  determination.   All  concur. 


GARDNER  et  ut.  v.  ROBERTSON  et  al. 

(Supreme  Court  of  Missouri.   Division   No.   1. 
Dec  24,  1907.) 

1.  QUIKTINe  TiTtB— PBOCBaEDINOS— PaBTIBS. 

A  husband  and  wife,  ciaimini;  to  own  differ- 
ent tracts  of  land  separately,  cannot  join  aa 
plaintiifa  in  an  action  to  quiet  title  of  all  the 
tracts. 

2.  SiXB. 

Defendants  who  do  not,  in  every  Instance, 
claim  interests  adverse  to  plaintiffs  in  the  same 
tracts  of  land,  cannot  be  joined  in  an  action  to 
quiet  title  of  all  the  tracts. 

8.  Pl-EADINO— Defbcfs— Waitbe  bt  Failubb 

TO  DEMXTB. 

A  defect  in  the  petition  not  attacked  by 
demurrer  or  otherwise  is  waived  by  answering 
over. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  H  3348,  1349.] 

4.   APPEAIr-RECOBDS— GOURTEB   ABSTBACTB. 

Where  a  respondent's  abstract  of  title  put 
in  evidence  at  the  trial  could  not  be  found  at 
the  time  of  appeal,  bavins  been  used  in  another 
case  with  which  respondent's  attorney  bad  no 
concern,  and  appellant  reconstructed  the  ab- 
stract from  notes  and  other  memoranda  of  the 
trial,  it  was  proper  for  respondent  to  embody  the 
tme  abstract  of  title,  when  subsequently  found. 
in  bis  counter  abstract. 
6.  Same. 

A  litigant  being  charged  with  constructive 
notice  of  pleadings  filed  in  the  progress  of  live 
litigation,  an  overruled  motion  to  affirm  a  judg^ 
mcnt  will  not  be  reopened  and  sustained  mere- 
ly becanse  respondent  was  not  served  with  a 
copy  of  the  sugtcestions  and  affidavits  of  appel- 
lant on  which  the  denial  of  the  motion  was 
based. 

6.  Sake— Revizw— Ebbob  Waitbd  in  AfPKL- 

lATE    COUBT. 

An  assignment  of  error  as  to  admitting 
testimony  will  be  overruled  where  the  testimonv 
claimed  to  be  improperly  admitted  is  not  pointed 
oat. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fS  4256-4261.] 

7.  Sake— Recobd — Bill  of  Exceptions. 

Where  the  bill  of  exceptions  contains  no 
objection  to  the  admission  of  a  deed  in  evidence, 
an  assignment  of  error  therein  must  be  over- 
ruled. 
&  Sake. 

An  assignment  of  error  that  the  conrt  erred 
in  not  passing  on  objections  to  testimony  when 
they  were  made,  not  being  predicated  of  any- 
thing in  the  bill  of  exceptions,  is  bad. 

9.  Same— Review— BuBDEH  of  Snowma  Bb- 

BOB. 

An  assignment  of  error  that  the  judgment 
was  for  the  wrong  party  throws  the  burden  on 
appellant  to  show  reversible  error ;  the  presump- 
tion being  that  the  judgment  was  correct. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  S  3670.1 

Appeal  from  Circuit  Court,  Butler  County; 
J.  li.  Fort,  Judge. 

Action  by  Samuel  Gardner  and  another 
against   James    M.    Robertson    and   others. 


From  a  Judgment  In  favor  of  plaintiffs,  Al- 
bert W.  Cody,  and  Frank  Barker  appeal.  Af- 
firmed. 

Phillips  ft  Pbililps,  for  appellants.  L.  B. 
Thomason,  for  req;>0Ddent8. 

LAMM,  J.  PlaintifTs,  husband  and  wife, 
sued  Robertson  and  23  others  to  quiet  title 
In  divers  tracts  of  land  in  Butler  county,  un- 
der Rev.  St  1899,  S  6oO  [Ann.  St.  1906,  p. 
667].  Among  the  23  are  three  Barkers,  to 
wit  Albert  W.,  Cody,  and  Frank.  Plaintiffs 
bad  Judgment  and  from  that  Judgment  the 
Barkers  ai^eaL 

The  petition  is  an  omnibus  pleading  (not 
the  draft  of  plaintiffs'  present  counsel),  and 
on  its  face  discloses  a  bundle  of  vices,  viz., 
a  misjoinder  of  plaintiffs,  a  misjoinder  of 
defendants,  and  a  misjoinder  of  causes  of  ac- 
tion. Plaintiffs  are  not  jointly  interested  in 
the  several  parcels  of  land  described  in  the 
petition.  Each  holds  title  distinct  from  the 
otlier  In  separate  parcels.  Therefore  the 
husband  should  have  brought  a  separate  ac- 
tion covering  his  land,  and  the  wife  might 
have  brought  a  separate  action  covering  hers, 
though  she  had  the  statutory  option  of  Join-  * 
InK  her  husband.  Rev.  St  1899,  }  4335  [Ann. 
St  1906,  p.  2378].  Defendants,  as  likewise 
disclosed  by  the  petition,  do  not  In  every  In- 
stance claim  interests  adverse  to  plaintiffs 
In  the  same  tracts  of  land.  Therefore  a  sep- 
arate action  should  have  been  brought 
against  the  different  groups  of  defendants 
Jointly  Interested,  or  severally  claiming  an 
adverse  interest  in  any  one  body  of  the 
land.  Such  being  the  case,  the  petition  was 
bad,  for  that  It  improperly  united  sev- 
eral distinct  and  Independent  causes  of  ac- 
tion in  one.  The  to  be  expected  evil  result 
followed,  to  wit  A  conglomeration  of  evi- 
dence thrown  at  the  court  and  making  a 
maze  of  uncertainty  wherein  the  Judicial 
mind  may  grope  as  In  a  fog,  unable  to  clear- 
ly apply  the  evidence  to  the  issues,  tracts, 
Individual  claims,  etc.  These  defects  in  the 
petition  were  not  struck  at  by  demurrer  or 
otherwise  below;  hence  were  waived  by  an- 
swering over  (Hudson  v.  Wright  [Mo.  Sup., 
not  yet  officially  reported]  103  S.  W.  8),  and 
are  now  only  noticed  because  they  and  tbeir 
attending  chaos  make  a  clear  and  full  state- 
ment of  the  facts  and  issues  out  of  the  ques- 
tion. 

1.  Appellants  file  a  motion  to  strike  out 
respondents'  "Abstract  of  Pleas,  Proceedings 
and  the  Record."  In  aid  of  that  motion,  we 
are  asked  to  pass  a  rule  commanding  the 
clerk  of  the  circuit  court  of  Butler  county 
to  produce  here  for  inspection  all  the  original 
files,  including  the  bill  of  exceptions  in  this 
case,  and  a  rule  commanding  respondents  to 
produce  for  similar  inspection  a  certain  ab- 
stract of  title,  called  for  in  the  bill  of  excep- 
tions and  Introduced  below  as  evidence  by 
them,  under  a  rule  of  the  trial  court  With- 
out awaiting  a  rule,  there  have  been  submit- 
ted here  the  original  bill  of  exfeptlona  and 
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files,  together  with  the  document  designated 
as  "Plaintiffs'  Abstract  of  Title."  The  In- 
tegrity of  these  documents  Is  not  questioned. 
The  only  thing  left  for  determination  In  this 
behalf,  then.  Is  whether  appellants'  motion 
to  strike  out  respondents'  counter  abstract 
should  be  sustained.  To  get  at  the  merits  of 
that  matter,  we  must  go  back  a  little  in  the 
history  of  the  case  In  this  court  There  fell 
a  time  at  a  former  term  when  respond^itB 
filed  a  motion  to  affirm,  grounded  on  the  fact 
that  the  cause  was  returnable  to  the  October 
term,  1904,  of  this  court,  and  appellants  had 
failed  to  timely  lodge  here  either  a  complete 
transcript,  or  a  certified  copy  of  the  Judg- 
ment with  the  order  granting  an  appeal.  On 
its  face  the  motion  was  well  made,  but  appel- 
lants made  a  counter  showing  by  suggestions 
and  affidavits.  This  phase  of  the  case  will 
receive  further  attention  In  the  next  para- 
graph of  the  opinion.  For  the  present.  It  is 
sufficient  to  say  the  motion  to  affirm  was 
overruled.  Thereupon  appellants  in  due  time 
served  and  filed  their  abstract  of  record.  The 
bill  of  exceptions  contains  the  following  ofter 
of  evidence,  and  makes  the  following  call  on 
the  clerk,  to  wit  (by  plaintiffs'  attorney):  ■  "I 
now  offer  the  entire  abstract  of  the  plaintiff 
[which,  being  interpreted,  means  plaintiffs' 
abstract  of  their  title  to  the  lands  in  contro- 
versy], which  is  as  follows:  (The  clerk  will 
here  copy  abstract)." 

It  seems  when  appellants'  counsel  came  to 
make  an  abstract  of  the  record  they  could 
not  find,  with  respondents'  counsel,  or  in  the 
files  of  the  case,  the  abstract  of  title  called 
for,  as  said,  by  the  bill  of  exceptions.  It 
seems  the  attorney  trying  the  case  for  the 
Barkers  had  died,  and  their  present  counsel, 
perplexed  In  this  dilemma,  cast  about  for  a 
way  out.  In  searching  among  the  papers  of 
the  deceased  attorney,  they  discovered  what  j 
was  conceived  to  t>e  his  original  notes  and  I 
memoranda  of  the  trial.  Deeming  these  ; 
memoranda  and  notes  (in  the  absence  of  bet-  ! 
ter  data)  a  proper  reservoir  of  facts  and  lur 
formation,  they  drew  therefrom  the  where- 
withal to  reconstruct  the  abstract  of  title 
called  for,  and  they  put  such  reconstructed 
abstract  of  UUe  in  their  abstract  of  record.  ; 
Not  only  so,  but  they  found  in  such  memoran- 
da certain  objections  apparentiy  made  to  the 
Introduction  of  certain  deeds,  and  certain  ex- 
ceptions apparently  made  to  the  rulings  of 
the  court  These,  also,  they  wove  into  their 
abstract  of  the  record.  When  appellants 
served  such  abstract  upon  respondents'  coun- 
sel, he  was  not  satisfied  with  it  In  the 
meantime,  the  lost  abstract  of  title  was  dis- 
covered in  the  files  of  another  case  tried  in 
the  same  court;  It  having-  been  used  In  that 
case,  under  the  same  novel  circuit  court  rule, 
as  evidence.  Accordingly,  respondents'  coun- 
sel prepared  a  counter  abstract  of  the  record. 
Including  the  contents  of  the  newly  found  ab- 
stract of  title.  But  he  circumspectly  left  out 
(as  he  had  the  right  to  do)  the  objections  and 
ttceptions  supplied  from  the  memoranda  of 


the  deceased  attorney,  and  which  were  not  in 
the  bin  of  exceptions,  and  hence  without  le- 
gal being.  It  is  this  counter  abstract  ap- 
pellants move  to  strike  from  our  flies.  The 
controversy,  being  unfortunate  In  Its  details, 
need  not  be  spread  and  embalmed  in  our  re- 
ports. For.  our  purposes  It  will  do  to  say 
that  the  abstract  of  tlUe  was  not  suppressed 
by  respondents'  attorney;  It  was  temporarily 
lost  track  of  by  use  In  another  case  (with 
which  he  had  no  concern)  and  (by  misadven- 
ture) was  hid  away  in  its  files.  Tliercfore 
when  found  it  was  properly  emliodled  in  re- 
spondents' counter  abstract  While  appel- 
lants' present  counsel  show  diligence  of 
search  in  uncovering,  and  zeal  in  desiring  to 
use,  the  notes  and  memoranda  of  their  pred- 
ecessor in  reconstructing  the  objections,  rul- 
ings, and  other  incidents  of  the  trial,  on 
behalf  of  their  new  clients,  yet  both  diligence 
and  zeal  In  this  Instance  must  go  with  mere 
mention  and  no  substantial  reward,  because 
the  bill  of  exceptions  itself  is  the  only  re- 
ceptacle of  objections  and  exceptions.  It 
alone  can  speak  In  that  behalf,  for  obvious- 
ly wise  reasons;  and  this  inexorably  stiff 
rule  must  apply  to  all  attorneys  In  all  parts 
of  the  state,  to  all  courts,  and  to  all  bills  of 
exceptions  alike.  Respondents'  abstract  of 
the  record  was  properly  made,  served,  and 
filed.  Hence  {he  motion  to  strike  out  Is  over- 
ruled. 

2.  Respondents'  counsel  In  his  brief  renews 
his  Insistence  that  the  Judgment  be  affirmed 
because  of  appellants'  failure  to  bring  the 
case  bere  within  the  time  required  by  the 
statute  and  our  rules.  His  theory  Is  that, 
with  the  record  before  us,  we  can  now  see 
that  appellants'  affidavits  and  suggestions 
against  sustaining  the  motion  to  affirm  were 
not  sufficient  in  substance  to  sustain  our  ac- 
tion overruling  that  motion.  The  fact  being 
that  he  was  not  served  with  a  copy  of  the 
suggestions  and  the  affidavits  In  support 
thereof,  upon  which  we  acted  in  overruling 
the  motion  to  affirm,  he  argues  that  such 
fact  is  of  significance,  and,  taken  with  the 
present  record  showing,  suggests  and  con- 
strains further  action  on  our  part.  Attend- 
ing to  this  phase  of  the  case,  it  may  be  said 
that  notice  lies  at  the  root,  is  of  the  essence, 
of  due  process  of  law.  On  the  other  hand,  a 
litigant  is  charged  with  notice  of  pleadings 
filed  in  a  pending  case.  Vigilance  is  reward- 
ed by  the  law.  In  a  lawsuit  one  must  watcli, 
and,  unless  there  Is  some  court  rule  or  stat- 
utory one  requiring  actual  notice,  a  litigant 
stands  charged  with  constructive  notice  of 
pleadings  filed  in  the  progress  of  live  litiga- 
tion. Notwithstanding  this  is  so,  this  court 
has  not  been  loth  or  slack  in  Impressing  up- 
on the  brethren  the  necessity  of  giving  no- 
tice of  their  briefs  or  motions  and  sug- 
gestions, and  has  refused  to  act  in  the  ab- 
sence of  notice,  even  where  our  rules  are 
silent  on  the  question,  as  they  unfortunately 
are  in  this  instance.  See,  for  example,  Pad- 
gett V.  Smith,  infra.  Doubtless,  we  orerlook- 
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ed  the  fact  that  appellants  failed  to  serve  a 
cupy  of  tUeir  suggestions  and  affidavits  ap- 
on  respondents'  counsel.  Doubtless,  too,  we 
have  the  Inherent  power  of  reopening  the 
question  closed   by  the  motion.     Doubtless, 

I  also,  under  the  ^ur  of  grave  error  pointed 
out,  and  in  aid  of  broad  justice,  we  would 
not  hesitate  to  use  such  power.  But  the 
better  plan  la  not.  to  tread  back,  or  thresh 
over,  old  straw — undoing  to-day  wh^t  was 
done  yesterday.  Ck>urt3,  being  practical  tri- 
bunals for  the  administration  of  justice  in 
a  sensible  way,  adopt  those  methods  of  get- 
ting on  with  business  which  people  of  good 
sense  employ  in  the  sober  affairs  of  life,  and 
In  BO  doing  give  some  heed  to  the  proverb: 
"The  water  that  is  passed  will  never  turn 
the  mUL"  In  Padgett  v.  Smith,  103  S.  W. 
942  (not  yet  officially  reported),  by  a  motion 
flled  at  a  later  term,  we  were  asked  to  set 

I  aside  the  affirmance  of  a  judgment  thereto- 
fore made  on  motion.  This  we  refused  to  do. 
The  iwint  in  Judgment  In  the  Padgett  Case 
Is  the  supplement  of  that  in  Judgment  here. 
There  was  affirmance  In  that  case  tor  tall- 
ore,  and  appellant  at  a  later  term  sought 
to  be  eased  of  the  affirmance  and  have  the 
motion  to  affirm  overruled.  Here  the  mo- 
tion to  affirm  has  been  overruled,  and  re- 
qmndents,  at  a  later  term,  in  efFect  seek  to 
have  the  order  overruling  the  motion  set 
aside  and  a  judgment  of  affirmance  entered. 
Hence  what  was  said  there  applies  here. 
The  i>olnt  Is  ruled  against  respondents. 

3.  The  burden  is  on  appellants  to  show  er- 
ror. They  assign  four  errors,  viz.:  "First 
The  court  erred  in  admitting  Irrelevant  and 
Incompetent  testimony  over  the  objections  of 
the  defendants.  Second.  The  court  erred  in 
admitting  the  deed  In  which  the  name  of 
Sadie  Gardner  had  been  erased,  and  that  of 
Sam  Gardner  had  been  substituted.  Third. 
The  court  erred  In  not  passing  on  the  ob- 

'  jectlons  to  testimony  made  at  the  time,  but 
passed  on  to  the  end  of  the  trial  without 
having  given  Its  Judgment  on  such  objec- 
tions. Fourth.  The  Judgment  was  for  the 
WToag  party."  Each  and  every  of  them  must 
be  disallowed,  because: 

(a)  We  are  not  able  to  put  our  finger  on 
any  irrelevant  or  incompetent  testimony  ad- 
mitted over  the  objections  of  defendants.  As 
appellants'  counsel  have  not  i)ointed  out  any 
error  of  that  kind,  we  assume  they  labor  un- 
der a  like  inability. 

(b)  The  bill  of  exceptions  contains  no  ob- 
jections, no  rulings,  or  exceptions  to  the  ad- 
mission of  '^he  deed  In  which  the  name  of 
Sadie  Gardner  had  been  erased,  and  that  of 
Sam  Gardner  had  been  substituted."  In- 
deed, there  was  no  evidence  of  any  erasure. 
Appellants'  trial  attorney  asked  a  witness  to 
explain  why  a  certain  erasure  was  made, 
and  the  witness  disavowed  any  knowledge  of 
nuSx  erasure. 


(c)  The  third  assignment  of  error  is  not 
predicated  of  anything  appearing  in  the  bill 
of  exceptions,  and  therefore  is  bad. 

(d)  As  to  the  fourth  assignment  of  error, 
to  wit,  that  "the  judgment  is  for  the  wrong 
party,"  the  presumption  is  the  trial  judge 
did  not  commit  error  of  the  kind  charged. 
The  presumption  Is  the  judgment  went  for 
the  right  party.  Before  judgment,  the  bur- 
den was  on  plaintiffs  to -show  they  were  en- 
titled to  one;  after  judgment,  the  burden 
is  on  defendants  to  show  plaintiffs  were  uot 
entitled  to  one — ^1.  e.,  the  burden  is  on  them 
to  point  us  to  reversible  error. 

Plaintiffs  made  two  contentions:  First, 
that  they  held  title  by  limitatlonB;  second, 
that  they  had  a  good  paper  title.  Contra, 
defendants  denied  title  in  plaintiffs  by  limi- 
tations, and  in  turn  assert  a  good  paper  title 
of  their  own.  No  instructions  were  asked 
or  given;  no  finding  of  facts  was  made;  the 
court  finding  generally  for  plaintiffs,  and 
leaving  it  at  that  In  this  condition  of 
things,  it  must  have  been  on  one  or  the  other 
of  plaintiffs'  theories  that  the  court  found 
as  It  did,  and  there  Is  nothing  by  which  we 
can  tell  which  ona  If  the  judgment  was 
based  on  plaintiffs'  paper  title,  when  placed 
side  by  side  with  defendants'  paper  title, 
then  tile  conveyances  are  in  evidence  by 
which  we  could  determine  that  view  of  the 
case.  But  when  that  point  was  settled  It 
would  not  necessarily  determine  the  case,  for 
it  is  contended  by  appellants,  and  may  very 
well  be,  that  the  statute  of  limitations  con- 
trolled the  decision  nisi.  If  this  be  true, 
then  it  Is  equally  true  that  the  facts  directed 
to  that  issue  are  confused  and  dark.  The 
evidence  Is  elusive;  much  of  It  may  as  well 
refer  to  one  tract  as  another,  to  the  laud 
of  one  plaintiff  as  to  the  land  of  the  other 
plaintiff.  It  could  serve  no  purpose  in  juris- 
prudence to  undertake  to  give  our  interpre- 
tation of  even  the  substance  of  It  We  will 
leave  It  where  we  find  it,  with  its  enigmas 
unsolved,  its  shadows  not  cleared  away.  It 
seems,  then,  to  be  a  typical  case  to  apply  an- 
other presumption,  to  wit,  that  the  trial 
Judge,  who  saw  and  heard  the  witnesses,  and 
who  possibly  caught  the  Inner  meaning  of 
the  questions  and  answers,  was  better  able 
to  Interpret,  reconcile,  and  apply  the  evi- 
dence and  get  at  a  correct  conclusion  than 
we  are.  So  that.  If  the  case  be  deemed  in 
equity,  we  may  defer  to  the  chancellor;  if  It 
be  deemed  at  law,  we  should  defer  to  the 
trial  Judge. 

Therefore  the  judgment  may  be  allowed  to 
safely  repose  in  the  friendly  bosom  of  a 
whole  family  of  aforesaid  presumptions  (us- 
ing the  apt  figure  of  an  erudite  counsellor  In 
open  court  in  another  case),  and  should  be 
affirmed. 

It  is  so  ordered.    All  concqr. 
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NUGENT  T.  ARMOUR  PACKING  CO. 

(Supreme  Court   of  Missouri,   Division  No.   1. 

Dec.  24,  1907.) 

1.  Sales— Action  fob  Price— Defbhseb. 

Where,  in  an  action  for  the  price  of  goods 
sold,  tbe  petition  did  not  disclose  the  fact  that 
plaintiff  was  a  partner  with  a  third  person,  the 
issue  of  partnership  was  properly  raised  b;  the 
answer,  for,  if  a  partnership  existed,  the  title 
to  the  price  was  in  the  firm. 

2.  pabtkebsnip  —  e3xistkncb  0»  relation  — 
Requisites. 

In  determining  whether  the  relation  be- 
tween parties  constitutes  a  partnership,  their 
intention,  as  discovered  by  the  whole  contract, 
Koverns,  and  proof  of  participation  in  profits  and 
Tosses  of  a  going  business  is  but  prima  facie  evi- 
dence of  a  partnership,  which  may  be  rebutted. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  8  3.] 

3.  Same— Evidence— iRsTRUcnoNS. 

Where,  on  the  issue  of  the  existence  of  a 
partnership  between  plaintiff  in  an  action  for 
stone  sold  a  third,  person,  it  appeared  that 
plaintiff  held  a  lease  on  a  quarry  and  owned 
the  tools  and  appurtenances,  that  the  third  per- 
son had  no  interest  therein,  that  wiOi  a  view 
of  adjusting  their  liability  between  themselves 
it  was  agreed  .that  the  third  person  should  take 
plaintiff's  tools  as  collateral,  and  that  the  third 
person  acted  for  plaintiff  in  collectinK  install- 
ments for  the  stone,  etc,  an  instruction  that  the 
arrangement  between  plaintiff  and  the  third 
person,  if  amounting  merely  to  the  giving  to  the 
third  person  a  portion  of  the  profits  received  on 
the  stone  furnished,  the  third  person  was  not  a 
partner,  etc.,  properly  charged  on  the  issue,  and 
a  party  desiring  further  instructions  thereon 
should  have  requested  a  special  charge. 

4.  Appeal— ETiDENCB—ArnDATiTB  fob  New 
Tbial. 

Facts  in  an  affidavit  for  new  trial  on  tbe 
ground  of  newly  discovered  evidence  are  not 
subiitantive  evidence  and  do  not  touch  the  merits 
of  the  case  on  appeal. 

5.  New  Tbial  —  Grounds  —  Newly  Diboot- 
BBED  Evidence— Discretion  of  Cottbt. 

The  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  within  the  sound 
discretion  of  the  trial  court,  exercised  after  con- 
sidering the  questions  of  diligence,  and  whether 
the  newly  discovered  evidence  is  merely  cumula- 
tive. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  87,   New  Trial,   §   10.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Action  by  David  Nugent  against  the  Ar- 
mour Packing  Company.  The  Kansas  City 
Court  of  Appeals  (81  S.  W.  506)  affirmed  a 
judgment  for  plaintiff,  and  transferred  tbe 
cause  to  the  Supreme  Court  on  motion  of 
defendant.    Affirmed. 

A.  F.  Smith  and  Frank  Hagerman,  for 
appellant  Latbrop,  Morrow,  Fox  &  Moore 
and  Cyrus  Crane,  for  respondent. 

LAMM,  J.  Nugent,  a  quarryman,  sued  de- 
fendant corporation  for  "1,000  perches  of 
footing  or  heavy  dimension  stone"  sold  and 
delivered  by  him  to  it.  The  theory  counted 
on  was  a  quantum  valebant — tbe  reasonable 
worth  put  at  flJEO  per  perch.  Deducting 
payments,  recovery  was  sought  for  $935.05, 
with  interest.  Tbe  answer  follows:  "Defend- 
ant for  amended  answer  to  plaintiff's  peti- 


tion denies  generally  each  and  every  allega- 
tion therein  contained.  Further  answering, 
defendant  says  there  is  a  defect  of  partle» 
plaintiff,  in  that  Emmett  V.  Starr  Is  a  nec- 
essary party  hereto."  Unfortunate  below, 
defendant  appealed  to  the  Kansas  City  (Xturt 
of  Appeals  from  a  judgment  of  $1,015.  At 
its  October  term,  1908,  aided  by  the  oral  ar- 
grument  and  full  briefs,  the  following  opin- 
ion by.  Smith,  P.  J.,  was  handed  down,  con- 
curred In  by  all  Us  Brethren  of  that  learned 
bench :     [See  81  S.  W.  906.] 

It  seems  the  decision  was  criticised  wltb 
fervor  and  uncommon  keenness  In  a  motion 
for  a  rehearing,  fortified  by  a  formidable 
brief;  but  tbe  motion  was  In  turn  denied. 
Thereat  counsel  filed  a  motion  to  transfer 
the  cause  to  this  court,  and  that  motion  wa» 
sustained.  Defendant's  counsel  may  be  al- 
lowed to  state  the  ground  upon  wbicb  tbe 
transfer  was  made  In  their  own  words,  viz.: 
"The  case  •  ♦  •  was  by  tbat  court  cer- 
tified to  this  court  for  tbe  reason  that  in  tbe 
opinion  of  one  of  the  judges  the  case  wa» 
In  confilct  with  the  case  of  Torbert  v.  Jef- 
frey, 161  Mo.  645,  61  8.  W.  823."  It  will  d» 
to  say,  in  passing,  that  the  litigation  has 
been  pending  nearly  as  long  as  Solomon  was- 
building  his  temple  at  Jerusalem.  That  the 
case  was  tried,  nisi,  before  an  able  judge 
(Teasdale),  whose  untimely  death  put  out  a 
bright  light  in  jurisprudence.  That  at  every 
stage,  and  on  both  sides,  case  and  court  were 
aided  by  alort  counsel,  adept  in  legal  tbnist 
and  parry  (every  allowable  carte  and  tierce), 
and  soundly  grounded  in  the  law.  At  one 
stage  it  was  contended  that  a  constitutional 
point  was  Involved,  to  wit,  the  statute  per- 
mitting nine  jurymen  to  render  a  verdict,  and 
that  our  Jurisdiction  might  hinge  on  tbat 
statute;  but  that  question  has  so  long  been 
closed  it  Is  deemed  obsolete  and  laid  away 
on  the  shelf  wltb  other  curios  and  "points, 
no-points"  In  tbe  law.  Counsel  do  not  press 
it  now. 

We  shall  adopt  the  opinion  of  Judge  Smitb 
as  our  own,  submitting,  however,  to  fur- 
ther consideration  the  error  assigned  In  giv- 
ing instruction  No.  1  for  plaintiff.  In  wtaicb 
instruction  there  is  said  to  be  laid  away  tbe 
live  question  of  our  jurisdiction.  Counsel 
argue  tliat  said  instruction,  which  gave  t» 
the  Jury  the  rule  by  which  to  allow  or  dis- 
allow a  partnership  t>etween  Nugent  and 
Starr,  did  not  lay  down  the  right  standard 
to  measure  the  existence  or  nonexistence  of 
a  partnership.  They  argue  that,  in  sustain- 
ing that  instruction,  the  opinion  is  in  conflict 
with  Torbert  v.  Jeffrey,  supra.  Facts  going 
to  a  partnership  between  Nugent  and  Starr 
and  tbe  latter's  connection  wltb  the  case  not 
appearing  in  tbe  petition,  the  issue  was  prop- 
erly raised  by  the  answer.  If  that  partner- 
ship existed,  tbe  title  to  the  pay  for  the  stone 
in  suit  was  In  tbe  partnership  of  Nugent 
and  Starr,  and  not  In  Nugent  alone.  De- 
fendant was  vitally  interested  in  foreclosing 
the  possibility  of  another  suit  and  further 
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liability,  and  hence  Its  challenge  to  tbe  rtgbt 
of  recovery  was  "well  made  by  answer. 

Attending  to  tbe  only  evidence  directed  to 
the  Issue  of  partnership,  we  copy  from  de- 
fendant's brief  In  this  court  (pages  32,  33), 
viz.:  "The  only  evidence  on  this  proposition 
was  tbe  evidence  of  tbe  plaintiff  on  the  trial, 
his  admissions  contained  in  his  deposition 
read  cm  the  trial,  and  the  evidence  of  Emmett 
V.  Starr  In  defendant's  afBdavlt  for  a  con- 
tinnance.  This  evidence  was  as  follows: 
Nugeot  (oral  evidence):  Q.  Now  then,  Mr. 
Nugent,  just  getting  back  to  the  matter  I 
asked  you  about,  state  what  Starr's  relation 
to  you  was  at  the  quarry  and  in  that  busi- 
ness. A.  Why,  I  told  Mr.  Starr  when  Mr. 
Klnlon  refused  to  help  me  with  the  quarry — 
he  got  a  big  sewer  contract  here — I  says: 
'Mr.  Starr,  I  saw  Mr.  Klnlon  and  told  him  1 
would  have  to  have  somebody  to  tend  these 
cars' — there  were  hardly  any  of  them  loaded 
when  I  got  down  there —  Q.  Go  ahead.  A.  I 
told  him  there  weroi't  any  of  them  loaded 
down  there,  and  somet>ody  would  have  to 
look  after  it,  and  Mr.  Klnlon  had  the  lease 
on  this  quarry,  and  was  going  partnership 
with  me.  I  told  him  it  was  time  to  show 
up  and  help  me  out  on  this  deal.  So  he  told 
me:  'All  right'  'Very  well,'  he  says,  'Why 
don't  you  get  Starr  to  help  you  out?  He  has 
got  some  teams,  and  he  can  do  that  outside 
business  for  you,  and  you  can  do  what  Is 
rlgbt  with  him.'  So  I  told  him:  'All  right.' 
I  says  (to  Starr,  as  we  see  It):  'Maybe  you 
better  go  to  work  and  let  somebody  else  drive 
your  team.'  And  I  says:  Tend  to  aeetng 
these  cars  loaded  and  weighed,  and  see  that 
they  don't  get  overloaded  out  there  on  the 
track,  and  leave  your  teams  up  there,'  I  says, 
'and  I  will  do  the  right  thing  with  you,  and 
maybe  give  you  an  interest  in  that  quarry, 
and  If  I  don't  give  you  an  Interest  In  it  I'll 
do  tbe  right  thing  by  you  anyway.'  So  he 
said:  'All  right'  He  went  and  consulted  his 
father.  His  father  told  him  he  could —  Mr. 
Smith:  Walt  a  minute.  Q.  Never  mind  what 
bis  father  said.  And  then  he  went  to  work 
there?  A.  Yes,  sir.  Q.  Now,  when  you  got 
through  with  this  thing,  or  when  yon  stop- 
ped there,  did  yon  have  any  sort  of  settle- 
ment with  himV  A.  Not  a  thing,  only  I  Just 
turned  him  over  my  tools.  He  got  a  Job  of 
rlprapplog,  and  I  turned  over  my  tools,  and 
he  has  got  them  yet  until  I  do  settle  with 
him.  Q.  He  has  got  them  until  you  com- 
pensate him?  A.  Yes.  Q.  And  tliat  was  all 
there  was  to  it  till  you  do  the  fair  tblng, 
whatever  that  is?  A.  Yes,  sir.  Q.  What  Is 
agreed  to,  and  he  holds  your  tools  as  security 
for  that?  A.  Well,  be  holds  the  tools  any- 
way, I  suppose,  for  security  for  it  (Abs. 
21.)  Nugent:  (Deposition.)  Q.  Did  you  han- 
dle this  contract  alone,  or  did  you  have  some 
one  else  with  you  on  it?  A.  I  took  tbe  con- 
tract alone,  but  tbe  liltter  part  I  took  a  man 
in  with  me  by  the  name  of  Starr.  I  told 
him  I  would  give  him  a  half  interest  In  It 
and  he  was  to  furnish  the  teams  and  look 


after  it  (Abs.  44)  Starr:  (Affidavit  for 
continuance.)  After  tbe  making  of  s«Id  con- 
tract I  made  an  agreement  with  Mr.  Nugent 
by  which  I  acquired  a  half  interest  in  his 
contract.  I  was  to  do  the  hauling  and  de- 
livering of  the  stone,  and  was  to  get  one- 
half  of  the  profits.  This  agreement  with 
Nugent  la  still  in  full  force  and  efTect  (Abs. 
203.)" 

On  tbe  foregoing  evidence,  plalntUTs  in- 
struction No.  1  must  stand  or  fall.  It  reads: 
"You  are  instructed  that  defendant  pleads  in 
Its  answer  that  one  Emmett  Starr  is  a  nec- 
essary party  to  this  action.  With  reference 
thereto,  tbe  court  instructs  you  that  If  you 
find  from  tbe  evidence  that  said  Starr  was 
not  a  party  to  tbe  contract  or  contracts,  if 
any  made  between  plaintiff  and  defendant 
and  that  defendant  did  not  order  the  stone 
in  question  from  said  Starr,  and  that  tbe  ar- 
rangement if  any,  between  plaintiff  and  said 
Starr  was  that  plaintUI  agreed  either  to  do 
tbe  right  thing  by  said  Starr  in  payment 
for  services  that  said  Starr  might  render 
plalntift,  or  If  plaintiff  merely  agreed  to  give 
said  Starr  some  portion  of  the  profits.  If  any, 
that  he  might  receive  from  tbe  defendant  on 
stone  fumislted  it,  and  this  was  the  full 
extent  of  the  arrangement  between  plalntiflT 
and  said  Starr,  then  you  are  Instructed  that 
Starr  Is  not  a  necessary  party  to  this  action, 
and  plaintiff's  right  to  recover  cannot  be 
defeated  merely  because  said  Starr  Is  not 
joined  In  this  action  as  one  of  the  plaintiffs." 

Was  the  instruction  good?  We  think  so, 
because  it  is  not  only  in  line  with  the  au- 
thorities cited  by  Smith,  P.  J.,  but  is  In  line 
with  Torbert  v.  Jeffrey,  supra.  In  that  ease, 
Brace,  P.  J.,  said:  "In  determining  whether 
the  relation  between  the  parties  constitutes  a 
partnership,  their  intention  governs  as  that  Is 
disclosed,  not  by  partloolar  expressions,  but 
by  tbe  nature  and  effect  of  tbe  whole  con- 
tract •  •  •  'Participation  in  the  profits 
and  losses  of  a  going  business  or  undertaking 
affords  the  usual,  and  perhaps  the  most  co- 
gent test  of  the  existence  of  an  intention  to 
form  a  partnership.  An  agreement  for  such 
participation  Is  not  however,  a  conclusive 
test  and  does  not  absolutely  constitute  a 
partnership  as  a  conclusion  of  law.  If  other 
circumstances  show  that  no  partnership  was 
intended.  It  Is  only  prima  facie  proof,  which 
may  be  rebutted  by  evidence  of  other  facts 
and  circumstances.'  17  Am.  ft  Eng.  Ency.  of 
Law  (1st  Ed.)  835a;  Donnell  v.  Harshe,  67 
Mo.  170;  Musser  v.  Brink,  68  Mo.  242;  Mc- 
Donald v.  Matney,  82  Mo.  358 ;  Kellogg  News- 
paper C!o.  V.  Farrell,  88  Mo.  594;  Clifton  v. 
Howard.  89  Mo.  192,  1  S.  W.  26,  68  Am.  Rep. 
97;  Thompson  v.  Holden,  117  Mo.  118,  22  S. 
W.  905 ;  1  Bates  on  Partnership,  f  {  25  and  29. 
And  as  a  community  in  losses  Is  a  necessary 
corollary  of  a  participation  in  the  profits,  a 
partnership  may  as  well  be  predicated  of  an 
agreement  to  share  net  profits,  as  of  an  agree- 
ment to  share  tbe  profits  and  losses,  and  tbe 
same  rule  applies.    Hence  'participation  in 
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the  profits  of  a  business  raises  a  presnmptlon 
of  the  existence  of  a  partnership.  This  pre- 
sumption Is  not  conclusive,  but  if  not  rebut- 
ted Is  sufficient  to  establish  a  partaershlp.' 
17  Am.  &  Eng.  Eney.  of  Law  (1st  Ed.)  841b ; 
Lengle  ▼.  Smith,  48  Mo.  276 ;  Philips  ▼.  Sam- 
uel, 76  Mo.  658;  Fourth  Natl.  Bank  v.  Al- 
theimer,  91  Mo.  191,  3  S.  W.  858;  1  Bates  on 
Pai-tnershlp,  t  30;  Corey  v.  Cadwell,  88  Mich. 
570,  49  N.  W.  611.  When  both  parties  fur- 
nish the  capital  and  are  to  share  In  the  prof- 
Its,  ordinarily  no  question  can  arise  as  to  the 
existence  of  a  partnership.  When  one  party 
contributes  to  the  capital,  and  the  other  the 
labor,  skill,  or  experience  for  carrying  on  a 
Joint  enterprise,  such  a  combination  consti- 
tutes a  partnership,  unless  something  appears 
to  indicate  the  absence  of  a  Joint  ownership 
of  the  business  and  profits.  17  Am.  &  Eng. 
En(3r.  of  Law  (1st  Ed.)  pp.  842,  943.  Such 
absence  of  Joint  ownership  Is  indicated  when 
from  the  whole  contract  It  appears  that  the 
party  contributing  his  services  Is  to  receive 
a  share  of  the  profits  merely  as  compensation 
for  his  services,  as  illustrated  In  some  of  the 
cases  cited.  But  it  does  not  appear  from  the 
fact  that  one  part  of  the  business  is  to  be 
conducted  by  one  of  the  parties,  and  the  oth- 
er part  by  the  other  party,  nor  by  the  fact 
that  the  capital  is  to  be  returned  to  the  part- 
ner putting  it  In  before  the  profits  are  shar^ 
ed.  These  are  but  the  ordinary  incidents  of 
a  partnership."  In  Thompson  v.  Holden  et 
al.  (Warren,  appellant),  117  Mo.,  loc.  dt  128, 
22  S,  W.  905,  It  was  said:  'The  rights  of  the 
parties  must  be  deduced  from  their  intention, 
as  shown  by  the  agreement  read  In  the  light 
of  surrounding  circumstances.  It  is  well  set- 
tled that  the  mere  participation,  by  one.  In 
the  proceeds  of  a  transaction  or  business, 
does  not  per  se  constitute  him  a  partner 
therein.  McDonald  V.  Matney,  82  Mo.  868; 
Kellogg  Newspaper  Co.  v.  Farrell,  88  Mo. 
697;  Gill  V.  Ferris,  82  Mo.  156;  Ellsworth  v. 
Pomeroy,  26  Ind.  158;  Blair  v.  Shaeffer  (O. 
O.)  83  Fed.  2ia'' 

Persons  may  so  act  with,  and  hold  them- 
selves out  to,  strangers  that  they  may  be  es- 
topped to  deny  a  partnership,  though  their 
intentions  may  not  have  been  to  make  one. 
Bnt  there  Is  no  question  of  estoppel  here. 
Here  the  question  of  partnership  must  be  re- 
ferred alone  to  the  agreement  between  Nu- 
gent and  Starr,  as  read  in  the  light  of  their 
intentions  and  conduct  Giving  heed  to  some 
other  facts  disclosed  by  the  record  In  this 
connection,  it  appears  that  the  agreement  be- 
tween Starr  and  Nugent  was  not  made  until 
some  time  after  plaintiff  and  d^endant  con- 
tracted. It  appears  that  Nugent  held  the 
lease  on  the  quarry,  and  that  Starr  had  no  In- 
terest In  that ;  that  Nugent  owned  the  quar- 
ry tools  and  appurtenances,  and  Starr  had  no 
Interest  in  them.  It  appears  that  the  run- 
ning arrangement  between  Nugent  and  Starr 
for  adjusting  their  liability  inter  sese  was 
that  Starr  took  Nugent's  tools  as  collateral 
security  and  looked  to  Nugent  for  his  pay. 


It  Is  shown,  too,  that  Stair  acted  on  behalf 
of  Nugent  In  collecting  Installments  of  pay 
for  the  stone  "on  account"  So  far  as  the  de- 
fendant's evidence  discloses.  It  does  not  ap- 
pear that  Starr  informed  defendant  of  the  by- 
arrangement  between  him  and  Nugent  It  is 
true  that  In  an  affidavit  in  support  of  the  mo- 
tion for  a  new  trial,  nisi,  Starr  says  he  in- 
formed defendant  that  he  was  Nugent* s  part- 
ner; but  the  facts  in  that  affidavit  go  alone 
to  the  discretion  the  court  exercised  In  refus- 
ing to  grant  a  new  trial  and  do  not  rise  to  the 
plane  of  substantive  evidence  or  touch  the 
merits  of  the  case  on  ap[)eal.  The  instruc- 
tion assailed  was  not  a  greneral  instructioii 
covering  the  whole  case  and  requiring  the  Jur 
ry  to  find  for  plaintiff  on  the  hypothesis  put 
therein.  It  was  directed  to  only  one  phase  of 
it  and  was  clearly  based  on  plaintiff's  evi- 
dence and  well  within  the  bounds  of  the  law. 
If,  now,  defendant  desired  more  instrucUons 
on  the  issue  of  partnership  or  no  partner- 
ship, it  should  have  applied  to  the  court  for 
further  instructions,  based  on  its  own  the- 
ories. This  it  failed  to  do,  and  may  not  com- 
plain of  nondlrectlon.  We  find  no  fault  with 
the  instruction.  It  told  the  Jury  that  If 
they  found  the  ultimate  facts  put  to  them 
(an6  which  there  was  evidence  to  support) 
to  be  true,  then  there  was  no  partnership,  and 
Starr  was  not  a  necessary  party,  and  we 
think  so  ourselves. 

Counsel  for  defendant  in  a  new  brief  in 
this  court  elaborately  cover  the  whole  range 
of  the  caB»  on  every  point  urged,  nisi,  and  in 
the  Kansas  City  Court  of  Appeals.  Tliey 
argue,  for  Instance,  there  was  error  In  refus- 
ing to  grant  a  new  trial  on  newly  discovered 
evidence.  But  that  question  went  to  the 
sound  discretion  of  the  trial  court  was  wrap- 
ped up  with  matters  of  diligence,  and  with 
the  question  whether  the  newly  discovered 
evidence  was  merely  cnmulatlve^  and  was 
well  disposed  of. 

Finally,  a  faithful  examination  of  the  whole 
record  but  confirms  what  might  have  been 
forecasted  as  reasonable,  to  wit,  that  Uie 
opinion  of  Smith,  P.  J.,  laconically,  compact- 
ly, but  Justly  outlines  the  case,  states  the  con- 
tentions pro  and  con,  and  properly  disposes  of 
all  assignments  of  error  demanding  Judicial 
determination.  Finding  no  fault  with  it  on 
any  score,  it  is  approved  by  and  large. 

The  foregoing  being  so,  the  Judgment  of  tb» 
circuit  court  should  be  affirmed. 

Let  It  be  so  ordered.    All  concur. 


DRAKE  et  al.  v.  BOARD  OF  EDUCATION 
OF  ST.  LOUIS. 

(Supr«ne  Court  of  Missouri,  Division  Na  1, 
Nov.  27,  1907.) 

L   SpECIPIO     PKarOBMANCH— OORTEAOrS— Obb- 

TAINTT. 

A  renewal  of  a  lease  for  all  time  creates 
a  perpetuity  contrary  to  the  policy  of  the  law ; 
and,  unless  it  appears  from  the  covenant  in  the 
lease  by  express  terms  or  clearly  by  Implica- 
tion that  the  lessee  is  entitled  to  a  renewal  for 
ail  time,  equity  will  not  decree  specific  perform- 
ance of  the  covenant  for  that  porposs^Q  Ip 
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2.  IARDI.OBD   ARD    TERART. 

A  genenJ  covenant  in  a  leaae  for  renewal 
will  not  be  considered  to  imply  a  perpetual 
renewal,  and  the  lessor  is,  at  most,  bound  only 
to  give  a  renewal  for  one  term,  and  a  covenant 
to  renew  a  leaae  under  the  same  covenants  in 
the  original  lease  is  satisfied  by  a  renewal  for 
another  term  omitting;  the  covenant  to  renew. 

[Ed.  Xote.— For  cases  in  point,  see  Cent.  Die. 
vol.  32,  Landlord  and  Tenant,  §  265.] 

3.  Saub. 

A  covenant  in  a  lease  that  "at  tiie  end 
of  the  term  hereby  demised  this  lease  shall  be 
renewable"  at  the  option  of  the  lessee,  and 
"every  renewal  lease  shall  contain  all  the  cove- 
nants *  *  *  herein  contained,  with  these  ex- 
ceptions only,  that  the  covenants  for  renewal 
shall  be  in  conformity  with  the  foregoine  pro- 
visiona,"  provides  for  «Hie  renewal  only. 

Appeal  from  St  liouls  Circuit  Conrt;  Moaes 
N.  Sale,  Judge. 

Agreed  case  without  action  by  George  S. 
Drake  and  others,  tmstees  of  the  will  of 
Gerard  B.  Allen,  deceased,  against  the  board 
of  education  of  St.  Ix>ui8.  From  a  judgment 
for  defendant,  plaintlffa  appeal.    Affirmed. 

The  facts  of  this  case  are  agreed  to^  and, 
as  they  are  substantially  and  tersely  stated 
in  brief  of  counsel  for  respondent,  we  will 
adopt  their  statement  as  the  statement  of 
the  facta  In  the  case,  which  Is  as  follows: 
"The  controversy  In  this  case  was  submitted 
under  section  793,  Rev.  St.  1899  [Ann.  St. 
1906,  p.  757],  without  formal  pleadings  as 
an  agreed  case  without  action,  and  Involved 
the  single  question  as  to  the  construction  of 
the  right  of  renewal  under  a  certain  lease 
made  by  the  respondent,  the  board  of  educa- 
tion of  the  city  of  St  Louis,  of  certain  prop- 
erty In  city  block  88,  of  the  city  of  St  Lonis 
on  November  13,  1878,  for  a  term  of  25 
years,  to  the  late  Gerard  B.  Allen,  under 
whose  will  the  appellants  are  the  testamen- 
tary trustees.  The  original  term  of  25  years 
having  expired,  and  the  right  to  a  renewal 
reserved  in  the  original  lease  having  been 
perfected  by  proper  notice  by  appellants,  the 
respondent  tendered  a  renewal  lease  for  a 
further  term  of  25  years  without  any  cove- 
nant of  further  renewal.  Appellants  refused 
to  accept  this  renewal  lease  as  a  performance 
of  the  renewal  covenant  In  the  original  lease, 
and  therefore  this  proceeding  is  In  effect,  for 
a  specific  performance  of  the  covenant  of 
renewal  reserved  in  the  original  lease  of  No- 
vember, 1878>  and  involves  the  constmctlon 
of  that  covenant  The  lease  in  question  was 
drawn  on  one  of  the  printed  forms  used  by 
the  respondent  which  was  made  to  suit  the 
particular  case  by  cancellation  of  various 
parts  and  writing  in  the  blank  spaces  of  the 
printed  form.  The  covenant  of  renewal  as 
set  forth  In  the  agreed  statement  of  facts  is 
as  follows:  'And  it  Is  covenanted  and  agreed, 
by  and  between  the  said  parties  that  at  the 
end  of  the  term  hereby  demised,  this  lease 
shall  be  renewable  at  the  <9tlon  of  said 
parties  of  the  second  part  their  executors, 
administrators  or  assigns;  the  said  party  of 
the  second  part  their  executors,  administra- 


tors or  assigns,  giving  to  the  party  of  the 
first  part  in  every  Instance,  a  notice  in  writ- 
ing of  their  wish  to  renew  the  same,  at  least 
three  montlis  before  the  end  of  the  term,  and 
In  case  of  failure  to  give  such  notice,  the 
said  parties  of  the  second  part  shall  be  en- 
titled to  no  farther  renewal  of  this  lease  or 
of  the  terms  thereby  created.  And  every  re- 
newal lease  shall  contain  all  the  covenants, 
agreements,  clauses,  and  stipulations  herein 
contained,  with  these  exceptions  only,  that 
the  convenants  for  renewal  shall  be  in  con- 
formity with  the  foregoing  provisions,  and 
that  the  annual  rents  reserved  on  every  re- 
newal shall  be  six  per  centtuu  upon  the  value 
of  the  demised  premises,  exclusive  only  of 
Improvements  placed  thereon  by  said  lessee 
or  their  legal  representatives,  if  any,  which 
value  shall  be  estimated  by  two  disinterested 
freeholders,'  etc."  Reepopdent  conceded  that 
under  this  covenant  appellant  was  entitled 
to  a  renewal  lease  for  25  years,  commencing 
November  7,  1903,  but  denied  the  right  of  ap- 
pellants to  have  Inserted  In  said  renewal 
lease  any  clause  whatever  relating  to  a  fur- 
ther renewal  of  the  le&$e.  Respondent  there- 
fore, tendered  to  appellants  a  lease,  being 
Exhibit  C,  as  filed  with  the  agreed  state- 
ment and  claims  that  the  same  was  a  full 
compliance  with  the  covenant  of  renewal. 
Appellants  refused  to  accept  this,  and  de- 
manded a  lease  with  a  covenant  for  one 
further  renewal,  and  this  proceeding  was 
brought  for  the  adjustment  of  this  differ- 
ence. The  circuit  court  held  that  the  ap- 
pellants were  only  entitled  to  the  lease  ten- 
dered— that  Is,  to  a  renewal  lease  for  them 
of  2&  years  with  no  covenant  for  further 
renewal — and  entered  judgment  accordingly. 
Appeal  was  duly  perfected-  Appellants  pre- 
sent the  following  assignment  of  errors,  to 
wit:  (1)  The  lower  court  erred  in  holding 
that  appellants  are  entitled  only  to  a  new 
lease  for  25  years  commencing  November  7, 
1903,  without  further  renewal.  Said  new 
lease  should  itself  be  renewable  for  at  least 
one  more  like  term,  in  accordance  with  the 
express  provisions  of  the  original  lease.  (2) 
The  lower  court  erred  In  giving  no  effect 
whatever  to  the  following  express  words  oc- 
curring right  in  the  covenant  for  renewal  of 
the  original  lease  here  sued  upon,  specifying 
what  sort  of  covenant  of  renewal  (actually 
naming  that  covenant)  shall  go  Into  the  new 
lease,  to  wit:  "The  covenant  for  renewal 
shall  be  in  conformity  with  the  foregoing 
provisions."  (The  said  "foregoing  provisions" 
here  referred  to  being  provisions  relating  to 
the  sort  of  notice  to  be  given  in  case  of  re- 
newal.) 

Jos.  O.  Holliday  and  Geo.  L.  Neuhoff,  for 
appellants.    Judson  &  Oreen,  for  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).*  1.  In  the  consideration  of  this  case  It 
should  be  constantly  borne  in  mind,  as  stated 
by  this  court  in  the  case  of  Dlffenderfer  v. 
Board  of  Public  Schools,  120  Mo.  454,  455, 
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25  S.  W.  542,  644,  that  "a  renewal  of  the 
lease  for  all  time  to  come  is  to  create  a  per- 
petuity, which  is  against  the  policy  of  the  law 
and  which  it  does  not  favor,"  and  It  Is  fur- 
ther stated  that,  "unless  It  appears  from  the 
covenant  In  the  lease  by  express  terms  or 
clearly  by  Implication  that  plaintiffs  are  en- 
titled to  have  the  lease  renewed  for  all  time 
to  come,  a  court  of  equity  will  not  decree 
specific  performance  of  the  covenant  for  that 
purpose."  The  respondent  does  not  deny  the 
right  of  the  appellants  to  have  one  renewal  of 
the  lease,  but  does  contend  that  they  are  not 
entitled  to  have  Inserted  In  that  renewal  a 
covenant  for  any  additional  renewal.  This 
contention  of  the  respondent  Is  denied  by  ap- 
pellants, and  they  insist  that,  under  the  ex- 
press provisions  of  the  lease,  they  are  entitled 
to,  at  least,  two,  if  not  perpetual,  renewals; 
that  is  to  say,  they  are  entitled  to  the  renew- 
al conceded  by  respondents,  and  have  the 
right  to  have  Inserted  in  the  new  lease  a 
covenant  for,  at  least,  one  other  renewal. 

Appellants  base  their  claim  to  that  rig^t 
upon  the  following  provisions  contained  in 
the  original  lease,  to  wit:  "And  it  Is  cove- 
nanted and  agreed  by  and  between  the  said 
parties  that  at  the  end  of  the  term  hereby  de- 
mised this  lease  shall  be  renewable  at  the 
option  of  said  parties  of  the  second  part, 
their  executors,  etc.  The  said  party  of  the 
second  part,  their  executors,  etc.  giving  to 
the  party  of  the  first  part,  in  every  instance, 
a  notice  in  writing  of  their  wish  to  renew  the 
same,  etc.,  and  In  case  of  failure  to  give  such 
notice,  the  said  parties  of  the  second  part 
shall  be  entitled  to  no  further  renewal  of 
this  lease  or  of  the  terms  hereby  created. 
And  every  renewed  lease  shall  contain  all  the 
covenants,  agreements,  clauses  and  stipula- 
tions herein  contained,  with  these  exceptions 
only,  that  the  covenants  for  renewal  shall  be 
In  conformity  with  the  foregoing  provisions," 
etc.  From  this  It  is  argued  by  appellants 
that  they  would  be  entitled  to  one  renewal 
by  the  use  of  the  general  words,  "this  lease 
shall  be  renewable,"  found  in  the  first  clause 
of  the  paragraph  of  the  lease  above  quoted, 
even  though  no  other  language  regarding  re- 
newals had  been  found  therein.  And  th^ 
further  contend  that  by  the  Insertion  of  the 
following  additional  covenant  or  agreement 
In  the  lease,  to  wit :  "In  every  instance  a  no- 
tice, etc.,  and  every  renewed  lease  Khali  con- 
tain all  the  covenants,  agreements,  clauses 
and  stipulations  herein  contained,  with  these 
exceptions  only,  that  the  covenants  for  re- 
newal shall  be  in  conformity  with  the  forego- 
ing provisions,"  etc. — just  after  the  general 
covenant  above  mentioned,  shows  that  It  was 
in  the  minds  of  the  parties,  and  that  It  was 
their  Intention  and  understanding,  that  more 
than  one  renewal  was  provided  for.  This 
contention  of  appellants  is  presented  with 
much  force  and  plausibility,  and  the  follow- 
ing authorities  are  cited  in  support  thereof: 

In  the  case  of  Syms  v.  Mayor  et  al.,  105  N. 


Y.  156,  11  N.  E.  869,  the  city  of  New  York  on 
April  10,  1810,  executed  to  Peter  LoriUard  a 
lease  demising  to  him  certain  premises  for 
a  term  of  30  years,  ending  on  the  last  day  of 
May,  1840.  The  lease  was  executed  by  botb 
parties,  and  In  it  the  city  agreed  that  at  the 
expiration  of  the  term,  it  would  demise  the 
premises  to  him,  Ms  assigns,  etc.,  "for  and 
■during  the  term  of  twenty-one  years,  there- 
after, with  a  like  covenant  for  future  renew- 
als of  the  lease  as  is  contained  in  this  pres- 
ent indenture."  In  1839  Lorillard  assigned 
the  lease  to  John  Syms,  who  thus  became 
substituted  m  his  place.  In  April,  1840,  the 
city  executed  a  lease  of  the  same  premises  to 
John  Syms  for  another  term  of  21  years,  in 
which  it  covenanted  that  at  the  expiration 
of  the  lease,  to  wit.  May  1,  1861,  It  would 
again  demise  the  premises  'In  pursuance  of 
this  present  lease  *  *  •  for  and  during 
the  term  of  twenty-one  years  thereafter,  up- 
on such  rents  as  shall  be  agreed  upon."  On 
April  20,  1861,  the  city  executed  a  third 
lease  to  Johns  Syms  for  21  years  from  May 
1,  1861.  That  lease  contained  no  covenant 
for  renewal,  and  in  it  Syms  covenanted  that 
at  the  end  of  that  term  he  would  peaceably 
and  quietly  leave,  surrender,  and  yield  up  to 
city  or  Its  successors  or  assigns  all  of  the 
demised  premises.  Syms  died  in  1868,  having 
some  years  before  erected  a  valuable  build- 
ing upon  the  premises.  In  1880  the  city  sold 
the  premises  to  John  B.  Haskln.  Thereafter, 
in  October,  1880,  the  plaintiffs,  as  executors 
of  Syms,  commenced  a  suit,  alleging  in  their 
complaint,  among  other  things,  the  facts  be- 
fore stated,  and  prayed  that  the  city  be  ad- 
judged to  reform  the  leases  dated  April, 
1840,  and  April,  1861,  by  inserting  therein  a 
covenant  for  a  future  renewal  of  21  years 
from  May  1,  1882,  and  that  the  sale  to  Has- 
kln be  set  aside,  and  the  plaintiffs  be  given  a 
renewal  lease  for  21  years  from  May  1st, 
1882.  The  verdict  was  for  defendant  Upon 
those  facts.  Earl,  J.,  speaking  for  the  court, 
said:  "We  are  of  the  opinion  that  the  ver- 
dict was  properly  directed.  The  lease  execut- 
ed in  1810  should  not  be  so  construed  as  to 
create  a  perpetuity.  Its  language  Is  sattsfied 
by  holding  that  it  gave  the  lessee  the  right  to 
two  renewals,  and  those  renewals  were  sub- 
sequently given;  and  it  must  be  assumed 
that  the  parties  so  understood  the  first  lease. 
The  two  renewals  signed  by  both  parties  gave 
that  lease  a  practical  construction  which 
should  have  great  weight  with  any  court  call- 
ed upon  to  ascertain  Its  meaning  and  effect." 
In  the  case  of  Carr  v.  Ellison,  20  Wend. 
(N.  Y.)  178,  Ellison  leased  the  premises  to  one 
Corwln  for  a  term  of  21  years  from  May  1, 
1793,  at  a  certain  yearly  rent  By  the  lease 
Corwln  covenanted  that  on  or  before  the 
Ist  day  of  November,  1793,  he  would,  at 
his  own  expense,  erect  on  the  premises  a 
two-story  frame  house,  and  at  the  end  of  the 
term  would  surrender  same  to  Ellison.  It 
was  agreed  that  the  buildings  to  be  erected 
by  Ck>rwin  should  at  the  end  of  the  term  be 
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appraised,  and  Ellison  covenanted  that  be 
would  pay  Corwin  the  appraised  value,  "or 
he,  the  said  Thomas  Ellison,  his  heirs  or  as- 
signs, shall  renew  the  lease  unto  the  said 
William  Corwin,  his  executors,  administra- 
tors or  assigns  for  the  term  of  21  years  more, 
for  and  under  the  same  yearly  rents  and  un- 
der the  same  covenants  as  Is  hereinbefore 
granted."  Corwin,  and  afterwards  the  de- 
fendants under  him,  entered  and  held  the 
premises  under  the  lease,  and  paid  the  stipu- 
lated rent  down  to  the  Ist  of  May,  1835,  the 
end  of  the  second  term  of  21  years,  but  it 
did  not  appear  that  the  lease  was,  in  fact, 
renewed  at  the  end  of  the  first  term  in  1814. 
The  defendants  insisted  that  the  lease  had, 
In  effect,  been  renewed  In  1814  by  the  act  of 
the  parties,  with  the  same  covenants  as  those 
contained  In  the  original  lease ;  and  in  April, 
1835,  they  called  on  the  plaintiff  to  appoint 
an  appraiser  and  to  pay  the  value  of  the 
buildings  which  the  lessee  had  erected  on  the 
lot,  or  to  renew  the  lease  for  another  term 
of  21  years  with  the  like  covenants  as  those 
contained  In  the  original  lease.  The  plaintiff 
refused  to  do  either,  and,  after  the  expiration 
of  the  second  term  of  21  years,  In  May,  1835, 
brought  suit  for  the  possession  of  the  prem- 
ises. The  Judgment  was  for  the  plaintiff,  and 
defendants  sued  out  a  writ  of  error.  The 
Supreme  Court,  in  passing  upon  the  case, 
spealcing  through  Bronson,  J.,  said:  "On  the 
construction  for  which  the  plaintiffs  in  error 
contended,  the  lessor  covenanted,  in  case  the 
value  of  the  buildings  was  not  paid,  tor  a 
perpetual  renewal  of  the  lease;  In  other 
words,  he  agreed  to  renew  the  covenant  for 
a  renewal  as  well  as  the  other  covenants 
contained  in  the  lease.  The  courts  lean 
against  such  a  construction  of  the  contract 
as  will  lead  to  a  perpetuity,  and  will  not  in- 
fer an  agreement  for  a  second  renewal  from 
a  general  provision  for  a  renewal  of  the 
lease  with  similar  covenants.  The  parties  did 
not,  I  think,  contemplate  more  than  two 
terms  of  21  years.  •  *  •  The  good  sense 
of  the  contract  seems  to  be  this:  The  lessee 
agreed  to  erect  a  frame  house  on  the  prem- 
ises, and  the  lessor  stipulated  to  pay  him 
the  value  o(  the  building  at  the  end  of  the 
term,  or  to  compensate  him  by  a  renewal  for 
the  lease,  'for  the  term  of  twenty-one  years 
more.' " 

To  the  same  effect  are  the  following  cases: 
Moore  V.  Foley,  6  Ves.  Jr.  231;  Hare  v. 
Bnrges,  4  K.  &  J.  45. 

The  respondent,  however,  contends  that 
the  mle  announced  In  the  foregoing  cases  is 
not  applicable  to  the  facts  of  this  case,  and 
is  not  the  law  of  this  state,  and  that  under 
the  authorities  In  this  state  the  covenant  of 
renewal  In  the  lease  In  question  is  in  legal 
effect  the  same  as  that  contained  in  the  lease 
<'onstrued  in  the  case  of  Dlffenderfer  v. 
Board  of  Public  Schools,  120  Mo.  447,  25  S. 
W.  542.  In  order  that  the  covenants  of  the 
two  leases  may  be  easily  and  conveniently 
compared,   we  will  place  them  in  parallel 


columns,  and  Inclose  with  brackets  the  pro- 
visions found  In  the  Allen  lease,  the  one 
involved  In  the  case  at  bar,  and  which  are 
not  contained  in  the  Dlffenderfer  lease,  which 
are  as  follows: 

Dlffenderfer  Lease.  The  Allen  Leaae  of  1878. 
"And  It  U  covenanted 
and  asreed  b7  and  be- 
tween said  parties,  that 
at  the  end  of  the  term 
hereby  demised,  this 
lease  shall  be  renewable, 
at  the  option  of  the  par- 
ty of  the  second  part,  his 
ezecntors,  administrators 
and  assigns,  he  or  they 
giving  to  the  party  of 
the  first  part.  In  every 
Instance,  a  notice  in 
writing,  of  his  or  their 
wish  to  renew  the  same, 
three  months  at  least, 
before  the  end  of  the 
term.  And  every  renewed 
lease  shall  contain  all 
the  covenants  agree- 
ments, clauses  and  stipu- 
lations, with  this  excep- 
tion only,  that  the  an- 
nual rents  to  be  reserved 
on  every  renewal  shall 
be  six  i>er  centum  upon 
the  value  of  the  demised 
premises,  exclusive  of 
any  Improvements  there- 
on placed,  which  value 
shall  be  estimated  by 
the  public  assessor  of 
the  city  of  St  Lonla,  for 
the  time  belngi  at  the 
commencement  of  the  re- 
newed term,  and  to  be 
paid  quarterly." 


"And  It  is  covenanted 
and  agreed  by  and  be- 
tween said  parties,  that 
at  the  end  of  the  term 
hereby  demised  this 
lease  shall  be  renewable, 
at  the  option  of  said  par- 
ties of  the  second  part, 
thsir  executors,  adminis- 
trators or  assigns,  said 
parties  of  the  second 
part,  their  executors,  ad- 
ministrators or  assigns, 
giving  the  party  of  the 
first  part,  in  every  in- 
stance, notice  In  writing 
of  their  wish  to  renew 
the  same,  at  least  three 
months  before  the  end  of 
the  term;  [in  case  of 
failure  to  give  such  no- 
tice, the  said  parties  of 
the  second  part  shall  be 
entitled  to  no  further  re- 
newal of  this  lease  or  of 
the  'terms  thereby  cre- 
ated.] And  every  renew- 
ed lease  shall  contain 
all  the  covenants,  agree- 
ments, clauses,  and  stip- 
ulations herein  contain- 
ed, with  these  exceptions 
only  [that  the  covenants 
tor  renewal  shall  be  in 
conformity  with  the 
foregoing  -provisions,] 
and  that  the  annual 
rents  reserved  on  every 
renewal  shall  be  six  per 
cent,  upon  the  value  of 
the  demised  premises, 
exclusive  only  of  im- 
provements," etc.  (Then 
follows  provisions  for  as- 
certainment of  the  value 
by  the  selection  of  free- 
holders, one  by  each 
party  and  they  to  select 
a  third,  if  not  agree- 
ing.) 


It  will  be  observed  by  reading  that  the  Dlf- 
fenderfer lease  that  the  covenant  of  re- 
newal provides  that  "this  lease  shall  be  re- 
newable," and  that  "In  every  Instance"  a  no- 
tice shall  be  given,  "and  that  every  renewed 
lease  shall  contain  all  the  covenants,  agree- 
ments, clauses,  and  stipulations  herein  con- 
tained, with  this  exception  only."  The  Allen 
lease  contains  all  the  covenants  Just  quoted 
from  the  Dlffenderfer  lease,  and,  In  addition, 
contains  the  following  provisions  which  are 
not  found  In  that  lease,  to  wit:  "In  case 
of  failure  to  give  such  notice,  the  said 
parties  of  the  second  part  shall  be  entitled  to 
no  further  renewal  of  this  lease  or  of  the 
terms  thereby  created;"  and  "that  the  cov- 
enants for  renewal  shall  be  In  conformity 
with  the  foregoing  provisions."  We  have  here 
pointed  out  the  distinctions  between  the  two 
leases,  and  we  will  now  state  the  ruling  of 
this  court  upon  the  latter,  and  then  see  if  the 
same  reasoning  will  apply  to  the  covenant  of 
renewal  found  in  the  Allen  lease.  In  dispos- 
ing of  the  Dlffenderfer  Case,  this  court, 
speaking  through  Burgess,  J.,  used  this  lan- 
guage: "All  that  Is  said  In  the  covenant  for 
a  renewal  of  the  lease  for  more  than  one 
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term  of  50  years,  either  by  Implication  or 
otherwise,  Is  as  follows:  'And  every  renew- 
ed lease  shall  contain  all  the  covenants, 
agreements,  clauses  and  stipulations  herein 
contained,  with  this  exception  only,  that  the 
annual  rents  to  be  reserved  on  every  renewal 
shall  be  six  per  centum  on  the  value  of  the 
demised  premises,'  etc.  Do  the  words  'and 
every  renewal,'  as  used  and  when  used  In  the 
lease,  clearly  show  that  the  lessors  intended 
to  covenant  for  a  renewal  of  it  for  more  than' 
one  term?  In  PIggott  v.  Mason,  1  Paige  (N. 
T.)  412.  it  was  held  that  the  holder  of  an 
original  lease  was  not  entitled  to  a  covenant 
for  renewal  in  the  new  lease,  as  that  would 
create  a  perpetuity.  And  a  lease  should  not 
be  so  construed.  Syms  v.  Mayor,  105  N.  T. 
153,  11  N.  E.  369;  Carr  v.  Ellison,  20  Wend. 
(N.  Y.)  178;  Banker  v.  Braker,  9  Abb.  N.  0. 
(N.  Y.)  414;  Rutgers  v.  Hunter,  6  Johns.  Ch. 
(N.  Y.)  215 ;  Whltlock  v.  Duffleld,  1  Hoff.  Ch. 
(N.  T.)  110.  So  It  has  been  said  that  a  cove- 
nant which  does  not  plainly  Imply  or  ezpres6 
a  perpetual  renewal  will  not  be  construed  to 
give  tbls  right.  1  Taylor  on  Landlord  and 
Tenant,  !  334.  In  Carr  v.  Ellison,  20  Wend. 
178,  it  is  held  that  a  covenant  to  renew  a 
lease  under  the  same  covenants  contained  in 
the  original  lease  Is  satisfied  by  a  renewal  of 
the  lease,  omitting  the  covenant  of  renewal. 
There  being  no  clear  words  In  the  covenant 
for  renewal  In  this  case,  nor  any  words  relatr 
ing  to  a  perpetual  renewal,  we  are  constrain- 
ed to  hold  that  the  words  'and  every  new 
lease  shall  contain  all  the  covenants,  agree- 
ments, clauses  and  stipulations,'  as  used  in 
the  first  clause,  in  the  absence  of  more  posi- 
tive stipulation  than  the  covenant  of  renewal, 
means  only  a  second  lease,  and  not  a  perpe- 
tuity of  leases.  Moore  v.  Foley,  6  Ves.  Ch. 
232.  Had  It  been  otherwise  Intended,  and  the 
lease  had  been  one  of  perpetuity  at  the  pleas- 
ure of  the  lessees,  it  Is  not  unreasonable  to 
presume  that  some  such  provision  would  have 
been  made  in  the  lease."  And  the  Supreme 
Court. of  the  United  States  in  the  case  of 
Winslow  T.  Railroad  Co.,  188  U.  S.  654,  23 
Sup.  Ct  443,  47  li.  Ed.  635^  in  discussing 
this  same  question,  uses  this  language:  "It 
is  quite  plain  that  a  lease  containing  a  cove- 
nant to  renew  at  its  expiration  with  similar 
covenants,  terms,  and  conditions  contained  in 
the  original  lease  is  fully  carried  out  by  one 
renewal  without  the  insertion  of  another 
covenant  to  renew,  otherwise  a  i>erpetuity  Is 
provided  for." 

Mr.  Taylor,  in  his  valuable  work  on  Land- 
lord and  Tenant,  states  the  rule  as  follows: 
"Nor  will  a  general  covenant  for  renewal 
be  considered  to  imply  a  perpetual  renewal. 
The  most  a  lessor  is  bound  to  give  on  such 
a  covenant  is  a  renewal  for  one  term  only.  A 
covenant  to  renew  a  lease  'under  the  same 
covenants  contained  in  the  original  lease'  is 
satisfied  by  a  renewal  of  the  lease  for  an- 
other term,  omitting  the  covenant  to  renew; 
for,   if   the   continued  grant  of   successive 


leases  and  not  a  single  renewal  <mly  had 
been  intended,  words,  it  was  said,  would 
naturally  have  been  made  use  of  indicating 
such  Intention.  A  different  construction  would 
virtually  lead  to  a  grant  in  perpetuity;  and, 
where  no  consideration  appears  for  a  grant  of 
so  extensive  a  nature,  such  cannot  be  a  rea- 
sonable construction.  *  •  *  A  covenant 
which  does  not  plainly  imply  or  express  a 
perpetual  renewal  will  not,  as  we  have  said, 
be  eonstrued  to  give  this  right."  1  Taylor  on 
Landlord  and  Tenant  (8th  Ed.)  t§  333,  334. 
The  same  rule  is  announced  In  Jones  on 
Landlord  and  Tenant,  t  343;  and  in  18  Am. 
dc  Eng.  Enc.  of  Law  (2d  Ed.)  p.  687,  and 
cases  cited,  l^ils  is  unquestionably  the  role 
In  tills  country,  and  it  seems  to  us  to  be  sup- 
ported by  the  better  reason  and  by  the  great- 
er weight  of  authority;  and  we  are  therefore 
clearly  of  the  opinion  tliat  the  conclnslMis 
reached  by  this  court  in  the  Dlffenderfer  Case 
were  correct.  And,  if  there  are  no  covenants 
to  be  found  in  the  Allen  lease  materially  dif- 
ferent from  those  contained  in  the  former, 
then  the  same  results  should  be  reached  in 
this  case;  but  counsel  for  appellants  insist 
that  such  covenants  do  exist  in  the  Allen 
lease,  and  points  out  the  two  following  clauses 
(which  will  hereafter  be  referred  to  as  first 
and  second)  which  he  says  are  not  to  be  found 
In  tlie  Dlffenderfer  lease,  to  wit:  "(1)  In 
case  of  failure  to  give  such  notice,  the  said 
parties  of  second  part  shall  be  entitled  to  no 
further  renewal  of  this  lease  or  of  the  terms 
hereby  created.  (2)  The  covenants  of  renew- 
al shall  be  in  conformity  with  the  foregoing 
provisions."  By  reading  the  provisions  In 
the  Dlffenderfer  lease,  we  find  this  l&nga&ge: 
"This  lease  shall  be  renewable,  at  the  option 
of  the  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  he  or  they  giving 
to  the  party  of  the  first  part,  In  every  in- 
stance, a  notice  in  writing  of  bis  or  their 
wish  to  renew  the  same  three  months  at  least 
before  the  end  of  the  term."  While  there 
is  no  express  statement  in  the  Dlffenderfer 
lease  to  the  effect  tliat  the  failure  to  give  the 
notice  of  renewal  would  bar  all  rights  of  re- 
newal as  is  stated  in  the  Allen  lease,  yet 
the  clause  Just  quoted  from  the  former,  name- 
ly, "This  lease  sliall  b<e  renewable  at  the  op- 
tion of  the  party  of  the  second  part  ••  •  • 
he  or  they  giving  to  the  party  of  the  first 
part  •  •  •  a  notice  In  writing  of  Ills  or 
their  wishes  to  renew  the  same  three  months 
at  least  before  the  end  of  the  term,"  have 
exactly  the  same  meaning  as  the  language 
contained  in  the  first  clause  above  quoted 
from  the  Allen  Case.  Wblle  the  wording  of 
the  two  clauses  Is  not  the  same,  yet  their 
meaning  is  clearly  Identical.  The  meaning  of 
each  is  that,  if  the  notice  is  not  given  as  re- 
quired, then  the  right  of  renewal  is  forever 
forfeited.  The  only  difference  in  the  two 
clauses  is  the  Allen  lease  in  express  terms 
provides  for  'the  forfeiture,  while  the  other 
makes  the  same  provision  by  dear  and  necs 
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esaary  trnplicatiofn.  The  legal  effect  of  each 
la  the  same. 

It  Is  next  contended  by  counael  for  appel- 
lants that  the  language  used  la  the  second 
clause  above  quoted  from  the  Allen  lease  Is 
wholly  different  from  any  provision  found  la 
the  Dlffenderfer  lease,  and  that  It  In  express 
and  spedflc  words  provides  for  covenants  of 
renewal  to  go  Into  the  new  leases.  Those 
words  are  as  follows:  "Second.  The  cove- 
nants for  renewal  shall  be  In  conformity  with 
the  foregoing  provisions."  The  clauses  im- 
mediately preceding  the  words  Just  quoted  Is 
In  the  following  words:  "And  every  renewal 
lease  shall  contain  all  the  covenants,  agree- 
ments, clauses  and  stlpnlatlons  herein  con- 
tained." These  words  clearly  refer  back  to 
the  previous  general  covenant  of  renewal* 
which  Is  hi  the  following  language:  "And  It 
Is  covenanted  and  agreed  by  and  between 
said  parties  that  at  the  end  of  the  term  here- 
in demised  this  lease  shall  be  renewable  at 
the  option  of  said  parties  of  the  second  part." 
Now,  by  reading  the  second  clause  before 
mentioned  in  light  of  the  above  quotations,  it 
seems  clear  that  it  refers  back  to  the  general 
covenant  of  renewal  last  above  quoted,  be- 
cause there  Is  not  to  be  found  in  the  entire 
lease  any  other  covenant  of  renewal,  and  for 
that  reason  the  words  "herein  contained," 
above  quoted,  must  of  necessity  refer  to  that 
general  covenant ;  and  this  is  made  still  clearer 
by  reading  In  this  connection  the  2nd  clause 
before  mentioned,  which  Is  as  follows:  "That 
the  covenants  for  renewal  shall  be  in  con- 
formity with  the  foregoing  provisions."  To 
what  do  the  words  "the  foregoing  provisions" 
refer?  Clearly  to  the  general  covenant  of  re- 
newal before  mentioned,  because,  as  before 
stated,  there  is  no  other  covenant  of  renewal 
contained  In  the  Allen  lease. 

The  same  general  covenant  of  renewal  is 
contained  in  the  Dlffenderfer  lease,  and  is 
In  the  following  words:  "And  It  is  covenant- 
ed and  agreed  by  and  between  said  parties 
that,  at  the  end  of  the  term  hereby  demis- 
ed, this  lease  shall  be  renewable,  at  the  op- 
tion of  the  party  of  the  second  part,"  etc.  So 
it  is  thus  seen  that  the  covenants  of  renewal 
contained  in  the  two  leases  mentioned  are 
identically  the  same  in  meaning.  That  being 
true,  and  we  think  there  can  be  no  doubt  as 
to  the  correctness  of  that  conclusion,  then 
the  construction  placed  upon  the  Dlffenderfer 
lease  by  this  court  is  equally  applicable  to 
the  lease  in  question.  In  that  case  this  court 
held  that  the  lessee  was  entitled  to  but  one 
renewal,  and  we  think  the  same  Is  true  of  the 
leasee  in  the  case  at  bar ;  and  we  will  not  in- 
fer an  agreement  for  a  second  renewal  from 
a  general  provision  for  a  renewal  of  the  lease 
(rith  similar  covenants. 

We  are  therefore  of  the  opinion  that  the 
trial  court  correctly  construed  the  lease,  and 
for  that  reason  the  Judgm^xt  Is  aflBrmed.  All 
concur. 


MILLBR  et  al.  y.  UcCALEB  et  aL 

(Supreme  Court  of  Missouri,   Division  No.   1. 
Nov.  27,  1907.) 

1,  Appkax  —  Equity  Causes  — Findinob  or 
Fact  and  Law — Omission— Pbejudice. 

Equity  causes  being  triable  de  novo  in  an 
appeal,  and  the  Supreme  Court  being  required 
to  examine  the  evidence  and  draw  its  own 
conclnsioiis  of  fact  and  law,  a  paxt^  to  such 
an  appeal  is  not  prejudiced  by  the  trial  court's 
refusal  to  make  separate  findines  of  fact  and 
conclusions  of  law  under  Rev.  St.  1S99,  t  605 
[Ann.  St.  1906,  p.  704]. 

2.  DSKDS— DKUVEBT— ACCEFTAHCK     BT    OBAN- 
TEE. 

While  it  is  essential  to  the  validity  of  a 
deed  that  it  should  be  accepted  by  the  grantee, 
delivery  will  be  presumed,  in  the  absence  of 
fraud,  artifice,  or  imposition. 

SEid.  Note. — For  cases  in  point,  see  CenL  Dig. 
.  16,  Deeds,  |  574.] 

8.  Saub— Recobd. 

Kecord  of  a  deed  will  not  of  Itself  consti- 
tute delivery,  in  the  absence  of  acceptance  by 
the  grantee;  but  such  acceptance  after  record 
satisfies  the  requirement. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §§  136-189.] 

4.  Saub— Evidence. 

Upon  the  transfer  of  certain  property  in 
controversy  a  deed  was  executed  conveying  the 

groperty  to  a  wife  and  the  lawful  heirs  of  her 
usband.  This  deed  was  duly  executed  and  re- 
corded, but  on  the  same  day  another  deed  to  the 
same  land  was  executed  before  the  same  officfr, 
conveying  the  property  to  husband  and  wife 
jointly.  The  wife  testified  that,  after  the  first 
deed  was  executed,  it  wag  determined  to  change 
their  ostate,  and  that  the  second  deed  was  made 
for  that  purpose,  and  that  she  always  claimed 
under  it  and  had  possession  thereof,  though  she 
had  ho  knowledge  of  the  record  of  the  first  deed 
until  after  her  husband's  death.  Held,  that 
Budl  facts  were  insuificient  to  show  an  accept- 
ance by  the  wife  of  the  first  deed,  and  that  it 
was  therefore  ineffective  for  want  of  delivery. 

Appeal  from  Circuit  Court,  Dade  County; 
L.  W.  Shafer,  Judge. 

Action  by  Kate  Miller  and  others  against 
Ara  B.  McCaleb  and  others.  From  a  Judg- 
ment for  defendants,  plaintifls  appeal.  Af- 
firmed. 

Edwin  Frieze  and  Sherwood  &  Young,  for 
appellants.  C.  F.  Newman,  Mason  Talbutt, 
and  Edgar  P.  Mann,  for  respondents. 

GRAVES,  J.  Action  in  partition  by  peti- 
tion in  the  usual  form,  with  prayer  for  the 
partition  of  60  acres  of  land  in  Dade  county, 
and  for  account  of  rents  and  profits  alleged 
to  have  been  had  and  received  by  one  of  the 
defendants.  The  plaintiffs  Kate  Miller  and 
Lydla  A.  Forrest,  and  the  defendants  S.  A. 
McCaleb  and  O.  A.  McCaleb  are  children  of 
Bthelbert  A.  McCaleb,  who  died  in  the  year 
1901,  and  the  only  answering  defendant  is 
Ara  E.  McCaleb,  the  second  wife  and  widow  of 
the  said  Ethelbert  A.  McCaleb.  The  four  chil- 
dren of  the  said  Ethelbert,  made  parties  to 
this  action,  are  children  by  his  first  wife. 
The  deceased,  Ethelbert  A.  McCaleb,  and  the 
defendant  Ara  E.  McCaleb  were  married  in 
1871.    At  the  institution  and  trial  of  this  suit 
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there  were  two  children  of  the  second  mar- 
riage alive,  but  they  were  not  made  parties. 
They  testify  aa  witnesses,  however.  The  an- 
swer of  Ara  E.  McGaleb,  the  only  answering 
defendant,  was  a  general  denial. 

Plaintiffs  base  their  claim  on  the  following 
deed:  "Know  all  men  by  these  presents,  that 
William  F.  Dry  and  Emily  J.  Dry,  of  the 
county  of  Dade  In  the  state  of  Missouri,  hath 
this  day  for  and  in  consideration  of  the  sum 
of  six  hundred  and  thirty  dollars,  to  the  said 
William  F.  Dry  and  his  wife  Emily  J.  Dry 
In  hand  paid  by  Ara  B.  McCaieb  (wife  of 
Ethelbert  A.  MeCaleb)  and  the  lawful  heirs  of 
the  said  Ethelbert  A.  McCaleb,  of  the  county 
of  Lawrence  In  the  state  of  Missouri,  grant- 
ed, bargained  and  sold,  and  by  these  presents 
do  grant,  bargain,  sell  and  convey  unto  the 
!<aid  Ara  E.  McCalcb  and  the  lawful  heirs  of 
the  said  Ethelbert  A.  McCaleb,  the  following 
tracts  or  parcels  of  land  situated  In  the  coun- 
ty of  Dade,  In  the  state  of  Missouri,  that  is  to 
say:  The  north  half  of  the  east  half  of  the 
southwest  quarter  and  the  north  half  of  the 
southeast  quarter  of  the  southwest  quarter 
of  section  26,  township  30,  range  28 ;  also  the 
east  half  of  the  north  half  of  the  northeast 
quarter  of  the  southeast  quarter  of  section 
83,  township  SO,  range  27 — containing  in  all 
seventy  acres  more  or  less.  To  have  and  to 
hold,  the  premises  hereby  conveyed,  with  all 
the  rights,  privileges  and  appurtenances  there- 
to belonging  or  In  any  wise  appertaining  unto 
the  said  parties  of  the  second  part,  their  heirs, 
and  assigns  forever,  and  the  said  William  F. 
Dry  and  Emily  J.  Dry,  his  wife,  hereby  cove- 
nanting to  and  with  the  parties  of  the  sec- 
ond part,  their  heirs  and  assigns,  for  them- 
selves, their  heirs,  executors  and  administra- 
tors, to  warrant  and  defend  the  title  of  the 
premises  hereby  conveyed  against  the  claim 
of  any  person  whatsoever.  In  testimony 
whereof,  we  have  hereunto  subscribed  our 
name  and  affixed  our  seals  this  22nd  day  of 
April,  In  the  year  of  our  Lord,  one  thousand, 
eight  hundred  and  seventy-two.  William  F. 
Dry,  [Seal.]  Emily  J.  Dry,  [Seal.]"  This 
deed  was  acknowledged  before  Win.  Van 
Horn,  Justice  of  the  peace,  on  the  date  there- 
of. It  was  filed  for  record  April  24, 1872,  and 
<iuly  recorded  in  Book  16,  at  page  519  thereof, 
of  the  deed  records  of  said  county.  On  the 
back  of  the  original  of  this  deed  appears  this 
Indorsement:  "Warranty  deed  from  William 
F.  Dry  and  Emily  J.  Dry  to  Ara  E.  McCaleb. 
State  of  Missouri,  County  of  Dade — ss.:  Tbla 
deed  was  filed  for  record  In  my  office  on 
the  24tb  day  of  April,  1872,  at  the  hour  of 

—  o'dodc  '-  M,  and  duly  recorded 

In  Book  16,  page  519.  No.  Due.  Paid  fee 
$1.00.  Arch  M.  Long."  The  plaintiffs  intro- 
duced the  record  of  this  deed,  and  the  an- 
swering defendant  produced  the  original. 
There  is  no  difference  between  the  record  of 
the  deed  and  the  original,  nor  of  the  certifi- 
cates of  acknowledgment  and  other  endorse- 
ments thereon,  except  on  the  original  appears 
a  canceled  United  States  revenue  stamp. 


Defendant  placed  In  evidence  another  deed. 
Identical  in  form  except  as  hereinafter  noted, 
of  the  same  date,  acknowledged  on  the  same 
date  by  the  same  justice  of  the  peace,  having 
the  same  grantors,  and  conveying  the  same 
land.  The  only  difference  Is  in  the  names  of 
the  grantees.  In  this  last-mentioned  deed 
the  grantees  are  "Ara  B.  McCaleb  and  Ethel- 
bert A.  McCaleb,  her  husband,"  instead  of 
"Ara  Ew  McCaleb  and  the  lawful  heirs  of 
the  said  Ethelbert  A.  McCaleb,"  as  in  the  deed 
first  fully  set  out  hereinabove.  This  deed 
has  Indorsed  on  the  back  thereof,  the  follow- 
ing: "Warranty  deed  from  William  F.  Dry 
and  Emily  J.  Dry  to  Ara  B.  McCaleb  and 
Ethelbert  A.  McOaleb."  This  deed  has  no 
revenue  stamp  and  had  not  been  recorded. 
Defendant  also  offered  In  evidence  a  mort- 
gage dated  April  22,  1872,  to  secure  two  notes 
of  $215,  each.  In  this  mortgage  the  grantee 
is  William  F.  Dry,  and  he  Is  also  the  payee 
In  the  two  notes  described  therein,  and  the 
land  conveyed  is  the  same  Involved  In  this 
suit  The  notes  are  signed  by  Ethelbert  A. 
McCaleb,  and  he  signs  the  mortgage  with 
his  wife,  but  the  first  part  of  the  mortgage 
reads:  "This  Indenture,  made  and  entered  In- 
to this  twenty-second  day  of  April,  A.  D. 
1872,  by  and  between  Ara  E.  McCaleb,  wife 
of  Ethelbert  A.  McCaleb,  In  the  county  of 
Lawrence  and  state  of  Missouri,  of  the  first 
part,  and  William  F.  Dry  of  the  county  of 
Dade,  state  of  Missouri,  of  the  second  part, 
wltnesseth."  This  mortgage  was  likewise  ae- 
Iniowledged  before  Van  Horn,  Justice  of  the 
peace. 

Such  is  the  documentary  evidence  to  the 
case.  By  the  oral  proof  It  appears  that  about 
the  time  the  land  was  purchased  from  Dry, 
Mrs.  McCaleb  received  quite  a  sum  of  money 
from  an  estate,  and  there  is  testimony  tend- 
ing to  show  that  a  part  of  this  money  went 
into  this  land;  that  the  four  McCaleb  chil- 
dren by  the  first  wife  paid  nothing  on  the 
land ;  that  McCaleb  and  wife,  with  these  four 
children,  then  all  minors,  moved  and  lived 
upon  this  land ;  that  the  children  would  leave 
upon  attaining  their  majority ;  that  McCaleb 
lived  there  until  his  death. in  1901 ;  that  after 
his  death,  his  widow  either  occupied  it  In 
person  or  by  her  tenant  up  to  the  trial,  and 
was  occupying  It  by  tenant  at  the  trial ;  that 
one  of  the  sons  rented  the  land  of  the  father 
and  paid  him  rent  Mrs.  McCaleb  testified 
about  the  making  of  the  two  deeds,  but  upon 
some  points  she  Is  somewhat  mixed  and  con- 
fused. As  best  we  gather  her  testimony,  it  Is 
to  the  effect  that  she  understood  that  the  deed 
which  we  first  herein  set  out  in  full  was  made 
to  her  alone;  that  It  was  concluded  to  make 
one  to  both  of  them,  and  the  second  deed  men- 
tioned above  was  made;  that  she  understood 
that  this  second  deed  was  the  conveyance,  and 
it  was  taken  home  and  kept  there,  but  not 
recorded ;  that  she  always  claimed  under  this 
unrecorded  deed ;  that  she  had  no  knowledge 
that  McCaleb's  heirs  were  parties  to  the  first 
deed  until  told  by  Wheeler,  the  admlnlstra- 
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tor  of  her  husband's  estate,  and  did  not  even 
know  that  it  was  yet  in  existence,  until  that 
time.  On  this  last  point  she  is  corroborated 
by  testimony  tending  to  show  that  the  words, 
"Ara  B.  McCaleb  and  the  lawful  heirs  of  the 
said  Ethelbert  A.  MeCaleb,"  wherever  they 
appear  in  the  first  deed,  were  In  the  hand- 
writing of  Ethelbert  A.  McCaleb,  whilst  oth- 
er portions  were  not  The  evidence  is  cour 
flicting,  as  might  be  expected,  upon  what  the 
father  said  about  the  title  to  the  place;  but 
the  preponderance  thereof  Is  to  the  effect  that 
be  said  the  place  belonged  to  defendant  Ara 
E.  McCaleb.  At  one  time,  when  making  a- 
mortgage  In  an  attorney's  oflBce,  be  refused 
to  put  in  the  land  In  dispute.  The  scrivener 
was  getting  the  land  numbers  from  some  ab- 
stract boolkS,  and,  when  he  called  off  the  num- 
bers of  the  land  In  dispute  here,  the  deceased 
said:  "That  the  Dry  land?"  And,  being  in- 
formed that  It  was,  he  then  said:  "I  don't 
want  to  put  that  In.  That  belongs  to  the 
old  woman."  It  should  also  be  stated  that 
Mrs.  McCaleb  testified,  in  cross-examination, 
that  the  deed  having  her  name  Indorsed  on 
the  back  was  the  deed  which  she  thought  she 
claimed  under,  and  thie  Is  the  first  deed  we 
have  hereinabove  set  out.  On  this  point  she 
was  evidently  confused. 

Upon  the  conclusion  of  the  evidence  we 
tlnd  this  in  the  record:  "At  the  close  of  the 
evidence,  plaintiffs'  counsel  requested  the 
court  to  state  In  writing  the  conclusions  of 
fact  found  separately  from  the  conclusions 
of  law.  Which  request  the  court  refused, 
stating  that  In  equity  cases  the  court  was 
not  required  to  so  state  Its  findings.  To 
which  ruling  of  the  court,  plaintiffs  then  and 
there  excepted."  And  thereupon  Judgment 
was  entered  in  this  lenguage:  "  'Kate'  Miller 
and  Lydia  A.  Forrest,  Plaintiffs,  v.  Ara  E. 
McCaleb,  Samuel  A.  McCaleb,  and  Clarence 
A.  McCaleb,  Defendants.  Judgment  v.  plain- 
tiff for  costs  and  dismissing  petition  and  find- 
ing that  land  is  owned  by  Ara  E.  McCaleb. 
Now  at  this  day  come  the  plaintiffs,  Kate 
Miller  and  Lydla  A.  Forrest,  by  their  attor- 
neys, and  also  come  the  defendants  Ara  E. 
McCaleb  and  Samuel  A.  McCaleb  in  person, 
and  by  their  attorneys,  and  the  defendant 
Clarence  A.  McCaleb,  although  duly  and  legal- 
ly notified  of  the  commencement,  object,  gener- 
al nature  and  pendency  of  this  action  by  an 
order  of  publication  duly  published  In  the 
'Lockwood  MIssourian,'  a  weekly  newspaper 
regalarly  printed  and  published  In  Dade  coim- 
ty.  Mo.,  for  four  weeks  successively,  the  last 
insertion  being  more  than  80  days  before  the 
first  day  of  the  present  term  of  court,  now 
comes  not,  but  makes  default ;  and  this  cause 
coming  on  to  be  heard,  and  all  and  singular 
the  matters  herein  being  seen,  beard,  and 
fully  understood,  the  court  finds:  That  this 
is  an  action  for  partition,  and  that  It  is  stat- 
ed in  the  plaintiff's  petition  that  the  plain- 
tiffs and  defendants  are  the  owners  of  and 
seised  as  tenants  in  common  of  the  follow- 
ing described  real  estate  In  Dade  county,  Mo., 
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to  wit:  The  northeast  quarter  of  the  south- 
west quarter  and  the  north  half  of  the  south- 
east quarter  of  the  southwest  quarter  of  sec- 
tion 26,  In  township  30,  of  range  28,  and  the 
northeast  quarter  of 'the  northeast  quarter  of 
the  southeast  quarter  of  section  33,  In  town- 
ship 30,  of  range  27,  and  that  the  five  persons 
named  as  parties  to  this  action  are  each  en- 
titled to  an  undivided  one-fifth  of  said  land ; 
and  it  Is  also  alleged  in  the  petition  that  the 

defendant  Ara  E.  McCaleb  since  the 

day  of ,  1872,  has  enjoyed  exclusively 

the  rents  and  profits  of  said  premises.  The 
court  from  the  evidence  further  finds  that  the 
defendant  Ara  E.  McCaleb  Is  the  owner  in 
fee  Qf  the  above-described  real  estate,  and 
that  plaintiffs  Kate  Miller  and  Lydia  A.  For- 
rest and  the  defendants  Samuel  A.  McCaleb 
and  Clarence  A.  McCaleb  have  no  right,  title, 
or  interest  in  said  land,  or  the  rents  and  prof- 
its thereof,  and  that  the  plaintiffs'  petition 
ought  to  be  dismissed  at  their  cost.  It  Is 
therefore  considered,  adjudged,  and  decreed 
by  the  court  that  the  defendant  Ara  E.  Me 
Caleb  is  the  owner  In  fee  simple  of  the  eald 
above-described  real  estate,  and  that  the  said 
Kate  Miller,  I^dla  A.  Forrest,  Samuel  A. 
McCaleb,  and  Clarence  A.  McCaleb,  the  other 
parties  to  this  action,  have  no  tight,  title, 
or  Interest  therein,  and  that  the  plaintiffs' 
petition  be  dismissed,  and  that  the  plaintiffs 
pay  the  costs  of  this  action,  and  that  execu- 
tion issue  therefor."  We  quote  these  matters 
fully  for  the  reason  that  great  stress  is  placed 
upon  them  In  the  briefs  of  plaintiff.  The 
foregoing  sufllclently  states  the  case,  except 
that  the  evidence  may  be  noticed  more  in  de- 
tail later. 

1.  The  first  proposition  urged  for  a  re- 
versal of  this  case  Is  the  refusal  of  the  trial 
court  to  make  and  file  findings  of  fact  sep- 
arate from  the  conclusions  of  law.  This  ques- 
tion Is  vehemently  pressed.  The  statute  upon 
the  subject  is  Rev.  St.  1899,  $  695  [Ann.  St 
1900,  p.  704],  and  reads:  "Upon  the  trial  of 
a  question  of  fact  by  the  court  It  shall  not 
be  necessary  for  the  court  to  state  Its  finding, 
except  generally,  unless  one  of  the  parties 
thereto  request  It  with  the  view  of  excepting 
to  the  decision  of  the  court  upon  the  questions 
of  law  or  equity  arising  In  the  case,  In  which 
case,  the  court  shall  state  in  writing  the  con- 
clusions of  facts  found  separately  from  the 
conclusions  of  law."  This  statute  was  bor- 
rowed from  Kansas,  and  McFarlane,  J.,  In 
Blount  V.  Spratt  113  Mo.,  loc.  dt  63,  20  S.  W. 
967,  thus  describes  Its  origin,  history,  and 
effect  upon  our  practice:  'This  section  was 
first  Incorporated  into  our  Code  in  the  revi- 
sion of  1889,  and  has  never  been  the  subject 
of  consideration  by  this  court  It  was  bor- 
rowed almost  literally  from  section  2185  of 
the  Code  of  Procedure  of  Kansas  (Rev.  St 
1889),  and  the  practice  authorized  has  often 
been  approved  by  the  Supreme  Court  of  thnt 
state,  and  has  been  applied  In  the  trial  of  cas- 
es, both  at  law  and  in  equity,  though  the  sec- 
tion of  Kansas  law  makes  n»  p^Qyl9lo4Jn 
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express  tenoB  for  taking  exception  to  the 
decisions  of  the  court  upon  question  of  equity 
arising  in  tbe  case,  as  is  provided  by  the  sec- 
ticMi  of  our  Code  in  question.  The  Supreme 
Court  of  Kansas,  as  we  understand  Its  deci- 
sions, not  only  applies  the  provisions  of  tbe 
section  to  the  practice  in  equity  cases,  'but 
will  not  disturb  the  finding  if  there  Is  suffi- 
cient evidence  to  Justify  it;  and  this  is  the 
case  though  the  finding  of  tbe  court  Is  con- 
trary to  the  Judgment  of  the  appellate  court' 
Beaubien  v.  Hlndman,  37  Kan.  228,  15  Pac. 
184;  Well  &  Co.  v.  Eckard,  87  Kan.  686,  15 
Pac.  922.  Under  tbe  practice  in  this  state, 
equity  cases  have  been  practically  triable  de 
novo  in  the  appellate  court  This  court, 
while  deferring  somewtiat  to  tbe  concldsions 
of  fact  reached  by  the  trial  courts,  has  not 
been  bound  by  its  findings  of  fact  nor  its  con- 
clusions of  law  thereon,  but  has  exercised  a 
supervisory  control  over  both.  In  order  that 
the  evidence  in  cases  of  equitable  Juris- 
diction may  be  reviewed  upon  appeal,  the 
rules  of  this  court  require  that  the  whole  of 
the  evidence  shall  be  embodied  in  the  bill 
of  ezceptlona.  McElroy  T.  Maxwell,  101  Mo. 
294,  14  S.  W.  1 ;  Benne  v.  Schnecko,  100  Mo. 
250,  13  S.  W.  82 ;  rule  7  of  practice  In  this 
court  (73  S.  W.  v).  It  is  now  Insisted  by 
respondent  that  as  defendant,  who  is  ap- 
pellant here,  has  failed  to  embody  all  the  evi- 
dence In  tihe  bill  of  exceptions,  in  compliance 
with  the  rules  of  court  his  appeal  should  be 
dismissed,  or  the  Judgment  affirmed.  We  do 
not  tblnk  it  was  the  intention  of  the  Legis- 
lature, by  adding  this  section  to  the  Code  of 
Procedure,  to  abrogate  the  practice  of  this 
court  so  Ipng  followed  of  supervising  tbe 
findings  of  the  trial  courts  in  equity  cases. 
If  the  evidence  was  before  us  on  proper  excep- 
tlmis,  we  could  review  it  and  determine  for 
ourselves  the  correctness  of  the  findings." 

And  in  discussing  this  statute,  in  case  of 
Gaines  &  Co.  v.  Whyte  Grocery  Co.,  107  Mo. 
App.,  loc  clt  532,  81  S.  W.  648,  666,  Smith, 
P.  ^.,  aptly  said :  "The  defendant's  final  con- 
tention Is  that  the  trial  court  erred  in  its  re- 
fusal to  make  special. finding  of  the  facts  and 
conclusions  of  law  thereon.  The  statute 
(section  695)  doubtless  applies  to  both  legal 
and  equitable  actions;  but,  while  this  is  so, 
we  do  not  think  the  failure  to  make  a  special 
flindlng  in  an  action  of  .the  latter  kind  con- 
stitutes a  reversible  error,  because  the  super- 
visory courts  are  authorized  on  appeal  to  try 
and  determine  such  actions  upon  tbe  plead- 
ings and  evidence  de  novo.  The  findings  of 
the  trial  court.  If  any,  may  be  entirely  disre- 
garded by  the  former  tribunal,  and  such  find- 
ings and  decree  entered  therein  as  seem  to 
It  to  be  meet  and  proper.  The  Legislature  did 
not  by  the  enactment  of  the  statute  already 
referred  to.  Intend  to  abrogate  the  well  and 
long  established  practice  of  the  appellate 
courts  In  supervising  the  findings  of  trial 
courts  in  equity  cases,  or  to  deprive  the  form- 
er of  the  Jurisdiction  to  determine  for  them- 
selves the  correctness  of  the  findings  of  the 


latter.  Blount  v.  ^ratt,  IIS  Mo.  48,  20 
S.  W.  967;  McEUroy  v.  Maxwell,  101  Mo.  294. 
14  S.  W.  1 ;  Benne  v.  Schnecko,  100  Mo.  250, 
13  S.  W.  82.  If  the  supervisory  courts  are 
not  bound  by  the  findings  of  the  trial  courts, 
or  their  conclusions  of  law  in  equity  cases, 
but  may  review  the  whole  evidence,  and  de- 
termine for  themselves  what  the  findings  of 
facts  and  conclusions  of  law  should  be,  it  is 
difficult  to  see  how  a  party  could  be  prej- 
udiced by  the  failure  of  the  trial  court  to 
make  special  findings  of  fact  In  such  cases. 
The  failure  therefore  of  the  court  In  the 
present  case,  to  make  special  findings  of 
facts,  was  not  such  an  error  as  requires  a  re- 
versal of  the  decree ;  and  especially  so  since 
It  was,  as  we  think,  clearly  for  the  right 
party,  and  the  only  one  that  could  have  been 
given  in  the  cause." 

This  statute  has  been  subsequently  dis- 
cussed in  very  recent  equity  cases.  In  Fitz- 
patrick  V.  Weber,  168  Mo.,  loc.  clt  562,  68  S. 
W.  913,  Marshall,  J.,  speaking  for  the  court, 
said:  "And  If  the  circuit  court  had  found 
any  fact  that  would  give  support  to  such  con- 
clusion, this  court  would  not  have  been  bound 
by  that  finding,  and  would  review  the  evi- 
dence and  render  the  proper  Judgment  in  the 
case,  notwithstanding  the  Judgment  or  the 
finding  of  facts  by  the  trial  court;  because 
this  is  a  proceeding  In  equity,  and  section  695. 
Rev.  St  1899,  requiring  the  trial  court  to 
make  a  separate  finding  of  facts,  was  not  in- 
tended to  have,  and  did  not  have,  any  effect 
upon  the  power  or  duty  of  this  court  In  equity 
cases."  Approving,  and  to  the  same  effect  is 
the  language  of  Lamm,  J.,  In  Shaffer  v.  Detie. 
191  Mo.,  loc.  dt  887,  90  S.  W.  131. 

In  the  more  recent  case  of  Patterson  ▼. 
Patterson,  200  Ma  335,  98  S.  W.  613,  aU  of 
the  cases  above  cited  are  approved,  and  the 
force  of  the  rule  of  this  court  in  equity  cases 
minutely  and  fully  discussed  by  Judge  Val- 
liant  In  the  Patterson  Case,  there  was  a 
finding  of  facts,  which  finding  the  clerk  had 
copied  into  the  Judgment  Upon  the  finding 
of  facts  it  was  contended,  with  much  force, 
that  the  Judgment  was  erroneous.  This 
court  held,  however,  that  we  would  not  dis- 
turb the  Judgment  although  we  might  de- 
termine that  the  facts  found  by  the  chancellor 
l)elow  did  not  support  the  Judgment  We  then 
held,  and  now  hold,  that.  In  equity  cases.  It 
Is  not  only  the  privilege,  but  the  duty,  of  this 
court,  to  examine  the  evidence,  and  draw  our 
own  conclusion  of  fact  as  well  as  of  law. 
Hence  the  rule  that  requires  all  the  evidence 
in  such  cases  be  laid  before  us. 

Now,  with  these  conditions  existing  In  our 
practice,  what  barm  has  resulted  to  the 
plaintiffs  by  reason  of  the  court's  failure  and 
refusal  to  make  a  special  finding  of  facts, 
separate  from  the  conclusion*  of  law?  The 
trial  court  under  tbe  statute,  giving  the  stat- 
ute its  fullest  sweep,  should  have  made  tbe 
findings  as  requested;  but,  in  equity  cases, 
no  prejudicial  error  results.  We  are  in  no 
way  bound  by  such  findings.^  The  Judgment 
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we  enter  here  In  equity  cases  Is  a  Jadgment 
emaTiatiiig  from  the  conscience  of  tbis  court, 
and  not  one  from  the  conscience  of  the  court 
nlsL  To  satisfy  that  conscience  we  must  and 
do  examine  and  find  the  facts  for  ourselves. 
Seeing  no  reveralble  error  In  the  point  made. 
It  Is,  accordingly,  ruled  against  the  plalntlfr. 
2.  Plaintiff  claims  their  Interest  In  this 
Iiroperty  through  the  deed  which  we  hare  set 
out  In  full.  Defendant  says  that  such  a  deed 
was  never  delivered  to  her  or  any  of  the  par- 
ties named  therein.  The  natural  order  would 
be  to  take  up  the  question  of  delivery  first, 
and,  U  there  was  delivery,  then  we  can  con- 
sider the  effect  of  the  deed.  This  question 
will  require  a  little  closer  review  of  the  facts. 
This  first  deed  was  practically  all  in  the 
handwriting  of  the  deceased  husband.  The 
second  deed  was  In  the,  handwriting  of  the 
Justice  of  the  peace.  Both  were  written  on 
the  same  day.  It  clearly  appears  that  the 
first  intention  of  the  parties  was  to  deed  the 
land  to  Mra  McOaleb.  The  indorsement  on 
the  back  of  the  first  deed  was  that  way,  but 
the  name  of  the  grantees,  written  in  by  Mc- 
Galeb,  were  "Ara  R  McGaleb  and  legal  heirs 
of  Ethelbert  A.  McCaleb."  The  justice  says 
that  his  Impression  Is  that  the  deed  was 
practlcsilly  written  when  the  parties  arrived. 
Mrs.  McCaleb  says  that  they  afterwards  con- 
cluded to  change  it  and  make  the  deed  to 
both  of  them.  Such  a  deed  was  made,  and 
appears  in  the  handwriting  of  the  Justice. 
This  last  deed  remains  there  with  the  family 
until  this  lawsuit  Mrs.  McCaleb  says  that 
she  knew  of  no  other,  nor  did  she  know  of 
the  record  of  another.  Evidently,  so  far  as 
this  evidence  shows,  there  was  no  delivery 
to  her  of  this  first  deed,  and  no  consent  by 
ber  as  to  its  record.  Nor  is  there  evidence  of 
a  delivery  to  any  heirs  of  Ethelbert  McCaleb, 
except  the  presumption  raised  by  the  record 
of  the  deed.  There  is  evidence  from  the 
plaintiffs  that  the  McCalebs  were  constantly 
quarreling  over  the  money  received  by  the 
wife  from  ber  father's  and  mother's  estate. 
The  evidence  does  not  clearly  disclose  from 
what  source  the  original  of  this  first  deed 
came,  except  that  Mrs.  McCaleb  was  told  of 
it  by  the  administrator  of  her  husband's  es- 
tate. She  says  that  this  is  her  first  knowl- 
edge of  Its  existence  in  the  form  it  now 
stands.  Her  attorneys  put  it  in  evidence. 
Kor  does  the  record  show  Just  bow  the  last 
deed  was  kept  at  the  home  for  these  32  years, 
but  she  says  that  It  was  there,  and  that  she 
thought  it  was  their  title  to  the  land,  and  she 
produces  the  deed  at  the  trial.  It  must  fur- 
ther be  borne  in  mind  that  the  express  con- 
sideration in  the  deeds  was  |630,  and  on  the 
same  day  the  grantor,  Dry,  took  back  a  mort- 
gage for  $430,  so  that  evidently  he  was  paid 
only  $200  on  the  deal.  Now  this  mortgage  is 
signed  by  both  McCaleb  and  wife,  but  the 
grantor  therein  is  named  thus:  "Ara  B.  Mc- 
Caleb, wife  of  Ethelbert  A.  McCaleb,  •  •  • 
of  the  first  part"  This  would  indicate  that 
Dry  thought  that  the  title  was  in  Mrs.  Mc- 


Caleb, and  yet  it  would  further  indicate  that 
be  knew  nothing  of  the  heirs  of  Ethelbert 
McCaleb  having  any  interest  He  would 
hardly  be  taking  a  mortgage  back  for  more 
than  two-thirds  of  the  purchase  money,  know- 
ing that  Mrs.  McCaleb  had  only  a  one-fifth  in- 
terest at  most  On  the  other  band,  if  the 
mortgage  was  made  after  the  second  deed,  it 
would  seem  that  both  of  the  McCalebs  would 
have  been  made  grantors.  This  circumstance 
lends  little  light  as  to  what  deed  Dry  Intend- 
ed to  deliver,  but  it  does  lend  much  light  upon 
the  question  as  to  how  he  understood  the 
first  deed  to  read.  If  it  be  said  that  he  took 
the  mortgage  in  response  to  the  first  deed, 
thus  It  clearly  shows  that  he  had  no  idea  of 
having  granted  any  land  to  these  plaintiffs, 
or  to  any  heirs  of  Ethelbert  McCaleb.  On  the 
other  hand,  be  might  have  thought  that,  inas- 
much as  the  name  of  Mrs.  McCaleb  appeared 
first  in  the  second  deed,  and  both  of  them 
signed  the  mortgage,  his  security  was  good. 
The  only  clear  fact  that  we  can  draw  from 
the  circumstance  is  that  Dry,  the  grantor, 
evidently  did  not  Intend  to  deed,  and  did 
not  think  he  had  deeded,  property  to  the  heirs 
of  McCaleb.  There  would  be  more  in  the  cir- 
cumstance that  McCaleb  sajd  the  land  be- 
longed to  his  wife.  But  this  is  weakened  by 
the  fact  that  McGaleb  had  placed  of  record  a 
deed  giving  her  but  little  Interest  therein,  if 
the  deed  is  valid  as  to  his  heirs.  He  might 
have  made  a  mistake,  and  recorded  the  wrong 
deed,  and  when  making  this  statement  might 
have  thought  that  the  second  deed  was  the 
one  of  record.  So  this  fragment  of  testimony, 
whilst  valuable  upon  other  aspects  of  the 
case,  is  of  but  little  value  upon  the  question 
of  which  deed  was  actually  delivered  and  ac- 
cepted by  the  grantee,  Ara  E.  McCaleb.  So 
that,  after  all,  we  can  only  take  these  cir- 
cumstances .in  connection  with  the  testimony 
of  Mrs.  McCaleb  to  determine  this  matter. 

There  can  be  no  delivery  of  a  deed,  when 
the  grantee  is  an  adult  without  an  accept- 
ance by  the  grantee.  In  18  Cyc.  p.  570,  the 
doctrine  is  thus  tersely  stated:  "It  is  essen- 
tial to  the  validity  of  a  deed  that  there  should 
be  an  acceptance  of  the  instrument  by  the 
grantee.  But  delivery  of  a  deed  Implies  its 
acceptance  by  the  grantee,  in  the  absence  of 
fraud,  artifice,  or  imposition."  Nor  does  the 
recording  of  a  deed  to  such  a  person  con- 
stitute a  delivery  without  such  acceptance. 
The  law  on  this  proposition  is  summarized 
in  18  Cyc.  p.  671,  in  this  way:  "The  record- 
ing of  a  deed  will  not  of  Itself  constitute  a 
delivery  to  the  grantee  in  the  absence  of  an 
acceptance  by  him  of  the  instrument;  but, 
if  subsequently  accepted,  the  deed  will  be  val- 
id. The  same  rule  applies  to  the  delivery 
ot  a  deed  for  record."  In  the  case  of  Stall- 
Ings,  Trustee,  v.  .Newton  et  al.,  110  6a.  875, 
36  S.  E.  227,  the  syllabus,  which  summarizes 
the  context  of  the  opinion,  reads:  "(1)  De- 
livery of  a  deed  conveying  real  property  Is 
essential  to  its  validity  and  is  only  complete 
when  the  deed  is  accepted.  (2)  .A  proper  and 
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legal  registry  of  an  Instrament  raises  a  pre- 
Bumptlon  of  delivery,  snfficlent  to  establish 
the  fact,  nnleas  rebutted.  An  nnauthorlzed 
registry  raises  no  snch  presumption,  and  in 
that  case  the  validity  of  the  instrument  Is 
not  established  nntU  delivery  Is  affirmatively 
shown."  In  Meigs  v.  Dexter,  172  Mass.,  loc. 
cit  218,  52  N.  £.  75,  76,  Knowlton,  J.,  said: 
"We  are  of  the  opinion  that  the  Instruction 
was  erroneous  In  omitting  to  embody  the  re- 
quirement that  there  should  be  an  acceptance 
of  the  deed  by  some  one  representing  the 
grantee.  It  Is  well  settled  in  this  common- 
wealth that  the  delivery  of  a  deed  Is  not  com- 
plete and  effectual  witiiout  an  acceptance  by 
tbe  grantee,  or  by  some  one  authorized  to 
represent  him,  or  who  assumes  to  represent 
him,  and  whose  act  of  acceptance  Is  after- 
wards ratified.  Hawkes  v.  Pike,  105  Mass. 
560,  7  Am.  'Rep.  554;  Commonwealth  v.  Cut- 
ler, 163  Mass.  252,  26  N.  B.  855;  Barnes  v. 
Barnes,  161  Mass.  381,  87  N.  E.  379."  In 
Moore  v.  Flynn  et  al.,  136  111.,  loc.  cit.  79,  25 
N.  B.  844,  846,  that  court  speaks  as  follows: 
"To  render  a  deed  operative  to  pass  titles 
there  must  be  not  only  a  delivery  of  the 
deed  by  the  grantor,  bat  also  an  acceptance 
thereof  by  the  grantee.  The  acceptance  of 
the  conveyance  by  the  grantee  Is  as  essential 
as  the  delivery  by  the  grantor,  and  where 
the  acceptance  is  not  proven,  and  the  facts 
do  not  justify  tbe  presumption  of  law  that 
the  grantee  has  accepted,  the  title  does  not 
pass.  6  Am.  and  Eng.  Ency.  of  Law,  p.  446, 
and  cases  cited;  Wiggins  v.  Lusk,  12  111. 
132;  Kingsbury  v.  Burnslde  et  al.,  58  111. 
310,  11  Am.  Rep.  67;  Dale  et  al.  v.  Lincoln, 
62  111.  22.  In  respect  to  a  grantee  who  is 
not  under  legal  disability,  the  rule  is  that, 
when  such  grantee  Is  aware  of  tbe  convey- 
ance, and  does  not  dissent,  and  the  convey- 
ance Is  positively  beneficial  to  him  or  her,  ac- 
ceptances will  be  presumed,  but  that  no  pre- 
sumption will  arise  so  long  as  tbe  grantee  Is 
Ignorant  of  the  conveyance.  6  Am.  and  Eng. 
Eqcy.  of  Law,  p.  444,  and  authorities  there 
cited."  And  again  the  Indiana  court,  through 
Elliott.  J.  (Bremmermau  et  al.  v.  Jennings 
et  al.,  101  Ind.,  loc.  cit.  256),  says:  "The  act 
of  Sturdevant  in  placing  the  deed  to  Joseph 
L.  Jennings  on  record  worked  no  estoppel  in 
favor  of  the  appellants.  That  act  did,  it  is 
true,  make  a  prima  facie  case  in  their  favor 
upon  the  question  of  delivery,  but  it  did  no 
more,  and  this  prima  fade  case  was  explain- 
ed by  the  evidence.  It  is  essential  to  tibe 
delivery  of  a  deed  that  there  shonld  be  an 
acceptance  by  tbe  grantee.  A  delivery  does, 
indeed,  import  an  acceptance,  and  the  evi- 
dence here  shows  no  acceptance.  It  cannot 
be  presumed  that  Joseph  L.  Jennings  accept- 
ed the  deed,  and  thus  divested  the  prior  rights 
of  bis  wife,  and  we  know  of  no  mle  that  wlU 
permit  his  creditors  to  insist  that  he  shall 
treat  the  delivery  as  valid,  to  her  prejudice 
and  their  gain."  Our  own  court,  in  Hall  v. 
Hall,  107  Mo.,  loc.  cit  107,  17  S.  W.  811,  812, 
:baa  annoanced  the  doctrine  thus:   "To  oper- 


ate as  a  complete  and  effectual  conveyance 
of  land,  a  delivery  of  the  deed,  actual  or  con- 
structive, by  the  grantor,  and  an  acceptance 
by  fbe  grantee,  or  by  some  one  for  him,  are 
essential  requisites.  These  are  the  final  and 
crowning  acts  in  the  conveyance,  without 
which  all  other  formalities  are  ineffectual. 
The  grantor  must  part  with  the  deed  and  all 
right  of  dominion  over  it.  Intending  that  it 
shall  operate  as  a  conveyance  and  tbe  gran- 
tee must  accept  it"  This  case  has  been  since 
followed  In  several  cases. 

From  the  positive  evidence  in  this  record. 
It  Is  clear  that  Mrs.  McCaleb  never  accepted 
tbe  deed  placed  of  record;  that  she  never 
authorized  its  record,  and  knew  nothing  abont 
It  being  placed  of  record;  that  during  all 
this  thne  she  was  relying,  as  she  had  a  rl^t 
to  rely,  upon  the  deed,  the  possession  of  which 
she  had,  and  which  created  an  estate  in  her 
much  more  valuable  than  the  other  deed  if  it 
Is  to  be  given  the  construction  contended  for 
plaintiffs.  We  are  not  advised  upon  what 
theory  tbe  chancellor  below  fonnd  for  her, 
but  in  onr  judgment  there  was  no  acceptance 
of  the  deed  which  was  of  record  by  her,  and, 
if  not.  It  Is  no  deed  for  want  of  delivery. 
She  would  therefore  liold  nnder  tbe  second 
deed.  This  obviates  farther  discnsslon  of 
points  made. 

The  judgment  below  is  right,  and  will  be 
afflnned.    All  concur. 


LANQB  V.  MISSOURI  PAO.  RT.  CO. 

(Supreme  Court  of  Missouri.  Division  No.   1. 

Nov.  27,  1007.) 

1.  RAII.B0ADS  —   IRJUBIES     TO     PeBSONS     ON 
T&&CK. 

In  an  action  for  injiirie»  to  a  child  who 
was  ran  over  while  on  a  railroad  track,  evidence 
held  sufficient  to  show  negligence  on  the  part 
of  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  Sf  1356-1363.] 

2.  AFFEAL  A.ND  EiBBOB— INVITKD  EBROB. 

A  party  cannot  complain  of  an  instruction 
which  ia  in  harmony  with  one  given  at  tiis  own 
request 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {§  3602-3604.] 

8.  Tbiai  —  Instbuctions— Appuoabujtt   to 

Issues — Evidence. 

In  an  action  for  injnrles  to  a  child  wb» 
was  run  over  on  the  track,  the  petition  al- 
leged that  though  the  brakeman  saw  plaintiff 
in  time  or  by  ordinary  care  could  have  seen 
her  in  time  to  have  stopped  the  car,  but  negli- 
gently and  eareleesly  failed  to  stop  it  thongh 
the  petition  contained  statements  that  defend- 
ant's agents  and  servants  "unnecessarily,"  etc.. 
ran  over  plaintiff,  an  instruction  submitting  the 
Issue  of  negligence,  Irrespective  of  wantonness 
and  recklessnesik  was  not  objectionable  as  a 
departure  from  the  petition. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {{  587-505.] 
4.  Railboads  —  Pebsons   on   Tbaok  — Tbes- 

PA88EB8. 

Where  a  child  accompanied  a  passenger  to 
a  railroad  station,  and  after  the  aei>arture  of 
the  passenger's  train,  and  while  the  child  was 
standing  on  the  platform,  servants  in  charge  of 
a    locomotive   caused   steam   to   be   diadiarged 
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therefrom,  cansing  the  child  to  go  apon  one  of 
the  tracks  in  an  attempt  to  escape  from  the 
steam,  a  contention  that  while  upon  such  tracks 
(lie  was  a  trespasser  was  without  merit. 

5.  SaXS— iNSTBUCnORS. 

In  an  action  for  injuries  to  a  child  on  the 
track,  an  instruction  was  that,  if  defendant's 
brakeman  in  charge  of  the  car  while  the  same 
was  moving  toward  plaintiff  saw  her  on  the 
track  in  front  of  the  car  in  time  to  have  stopped 
tbc  Muow  b«loi«  atriking  her,  and  paid  no 
further  attention  to  the  situation  until  it  was 
too  late  to  stop,  defendant  was  guilty  of  negli- 
gence, was  not  erroneous,  on  the  ground  that  it 
did  not  require  plaintiff  to  have  been  in  a  place 
of  danger  before  tile  brakeman  was  called  upon 
to  use  ordinary  care. 

[Eld.  Kote.— For  cases  in  point,  see  Cent  Dig. 
Tol.  41,  Bailroads,  {  1388.] 

6.  Trux — Construction  of  Chabqe. 

The  fact  that  an  instruction  as  to  the  cir- 
cumstances under  which  plaintiff  in  an  action 
for  injuries  wonld  be  entitled  to  recover  ignored 
contributor;  negligence  was  not  error,  where  the 
question  was  properly  presented  in  another  in- 
struction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  »  706,  718.] 

7.  NEOI.IOENCB— AcmoN— iRSTKUonons. 

While  it  is  better  practice  to  submit  to 
the  jury  all  the  facts  relied  on  as  constituting 
contributory  negligence  in  one  instruction,  there 
is  no  valid  objectfon  to  rabmitting  them  in  dif- 
ferent instmctions,  especially  where  none  of  the 
instroctions  told  the  jury  that,  if  they  found 
the  facts  to  be  true,  they  should  find  plaintiff 
not  guilty  of  contributory  negligence,  but  told 
them  that  they  might  take  them  into  consid- 
eration in  passing  on  that  question. 

S.  Same— EviDBNCE. 

Where  one  frightens  another  by  his  negli- 
gence, and  while  he  is  in  that  condition  he  is 
injured,  such  facts  should  be  considered  in  pass- 
ing on  the  qnestjon  of  contributory  negligence. 
[Ed.  Note.— For  cases  in  p<»nt,  lee  Cent.  Dig. 
vol.  37,  Negligence,  i  99.] 

9.  Damaobs— iNBTSTTcnnoii. 

In  an  action  for  personal  injuries,  an  in- 
struction that,  if  the  jury  found  for  plaintiff, 
they  might  consider  her  physical  pain  and  men- 
tal anguish,  and  sudi  as  she  nught  suffer  as 
shown  by  the  evidence,  and,  in  addition,  con- 
sider to  what  extent,  if  any,  plaintiff's  capacity 
for  earning  a  livelihood  after  her  majority  would 
be  impair^  by  the  injury,  snd  retnm  a  verdict 
in  such  sum  as  they  believed  to  be  just,  held, 
that  the  instruction  was  not  objectionable  on 
the  ground  that  it  left  it  to  the  jury  to  fix  the 
amount  of  damages  as  they  might  deem  Just 
and  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {{  548-355.] 

Appeal  from  Circuit  Court,  Lafayette 
Connty;  Samuel  Davis,  Judge. 

Action  by  Freda  Lange  against  the  Mis- 
souri Paciflc  Railway  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  Boit  was  instituted  in  the  drcuit 
court  of  Lafayette  county,  seeking  to  recover 
$20,000  damages  for  personal  Injuries  receiv- 
ed by  plaintiff,  tbrongb  the  alleged  negligence 
of  the  defendant  t^  running  one  of  its  cars 
npoQ  and  over  her  right  leg,  and  so  man- 
gling It  as  to  render  ainpntation  thereof  nec- 
essary Just  below  the  knee.  There  was  a 
trial  before  the  court  and  Jury,  which  re- 
sulted In  a  verdict  and  Judgment  for  the 


plaintiff  for  the  sum  of  $5,000.  After  tak- 
ing the  proper  preliminary  steps,  the  defend- 
ant appealed  the  cause  to  this  court.  There 
ts  no  question  presented  here  regarding  the 
pleadings,  and  for  that  reason  they  will  not 
be  further  noticed. 

The  evidence  for  plaintiff  tended  to  show: 
That  plaintiff  was  a  little  German  girl,  9 
years  and  9  months  old  at  the  time  of  her 
Injury  and  could  not  qpeak  English.  The 
injury  occurred  at  a  station  on  defendant's 
toad,  called  "Emma."  That  at  the  station 
there  are  two  tracks — the  main  and  the  switch 
track — and  the  latter  was  300  or  400  feet  in 
length  and  was  north  of  the  main  track,  and 
at  the  point  of  the  injury  they  were  sepa- 
rated' about  40  feet  That  these  tracks  ran 
east  and  west  and  a  public  road,  40  feet  in 
width,  crossed  them  at  right  angles.  That 
between  the  two  trucks  and  just  west  of  the 
public  road  and  lying  along  and  parallel  with 
the  main  track  was  located  a  cinder  plat- 
form, constructed  for  and  used  by  the  pa- 
trons of  the  road,  bat  there  was  no  station 
housei.  That  this  platform  was  about  40  feet 
long  by  8  In  width.  That  the  plaintiff  was 
Btrtick  and  injured  on  the  switch  track, 
about  16  feet  west  of  the  public  road.  That 
she  lived  south  of  railroad,  and  was  attend- 
ing school  on  the  north  side.  That  scbool 
was  dismissed  about  4:30  p.  m.,  and  she  was 
on  ber  way  home  with  12  or  14  other  school 
Chlldroi,  all  of  whom  went  down  to  the  plat- 
form to  see  thetr  teacher  off  on  a  west-bound 
train,  due  about  that  time.  That  while  the 
children  were  on  the  platform  an  east-bound 
freight  train  headed  in  on  the  side  track, 
awaiting  the  passage  of  the  west-bound  pas- 
senger train.  That  there  was  standing  on 
the  side  track  an  empty  freight  car,  which 
was  to  be  placed  in  the  freight  train,  and 
taken  on  east  That  the  entire  crew,  with 
probably  one  exception,  saw  the  children 
standing  on  the  platform.  That  after  the 
departure  of  the  passenger  train  the  freight 
engine  was  dlscoimected  from  its  train  and 
coupled  onto  the  empty  car  standing  In  front 
thereof,  which  it  pushed  up  beyond  the  east 
end  of  the  switch  track,  and  some  distance 
beyond  that  point  onto  the  main  track,  and 
then  the  engine  was  reversed  and  ran  back 
west  on  the  main  track,  pulling  the  empty 
car,  and  while  thus  moving  the  engine  was 
uncoupled  from  the  car,  and  it  was  shunted 
back  west  on  the  side  track  to  be  coupled 
onto  the  freight  train,  and  the  engine  passed 
faster  on  down  the  main  line,  and  thereby 
performed  what  is  called  a  "running  switch." 
That  because  of  the  more  rapid  speed  of  the 
engine  It  reached  the  platform  and  stopped 
there  some  few  seconds  before  the  empty  car 
reached  a  corresponding  position  on  the 
switch  track.  That  when  the  engine  stopped 
at  the  platform  the  children  were  still  stand- 
ing thereon,  and  while  thus  standing  the  em- 
ployes in  charge  of  the  engine  caused  to  be 
discharged  therefrom,  three  or  four  times, 
large  volumes  of  steam,  wJtildb  made  loud 

Digitized  by  VjOOQIC 


106  SOUTHWESTERN  EEPORTBB. 


(Uo. 


noises  and  btew  tbe  dirt  and  cinders  10  to  12 
feet  from  tbe  platform.  That  the  steam 
struck  the  children  and  caused  them,  includ- 
ing the  plaintiff,  to  go  backward  toward  the 
side  track  upon  which  tbe  empty  car  was  ap- 
proaching, as  a  result  of  tbe  momentum  giv- 
en It  by  the  flying  switch.  That  while  tbe 
children  were  thus  moving  backward,  tbe 
fireman  was  lyxiking  at  them  and  laughing. 
That  as  the  discharge  of  the  steam  was  re- 
peated the  children  continued  to  retreat 
therefrom  backward,  toward  the  side  track, 
and  plaintiff  was  looking  all  tbe  time,  with  a 
sunbonnet  on,  at  the  engine  and  escaping 
steam  until  she  reached  and  stepped  upon  the 
side  track,  where  she  was  struck  by  the 
empty  car  and  injured.  That  edie  never  look- 
ed east  or  west,  nor  saw  the  approaching 
car  which  struck  her.  That  the  brakeman, 
who  was  on  the  west  end  of  the  car,  and  in 
charge  thereof,  saw  the  plaintiff  moving 
backward  toward  him,  when  the  car  was 
from  60  to  70  feet  from  her,  and  there  was 
nothing  to  obstruct  his  view>  of  her,  but  he 
made  no  attempt  to  stop  it  until  he  was 
within  6  or  8  feet  of  her,  and  only  then  after 
some  one  hollowed  to  him  that  some  one  was 
in  danger.  That  the  car  was  running  3  or 
4  miles  an  hour,  and  could  have  been  stopped 
within  3  or  4  feet.  The  plaintiff  then  rested 
her  case,  and  defendant  asked  a  demurrer 
to  the  evidence,  which  was,  by  the  court, 
overruled,  and  defendant  duly  excepted. 

Tbe  defendant  then  introduced  evidence 
which  tended  to  prove  that  no  steam  escaped 
from  the  engine  while  it  was  standing  at  tbe 
platform,  nor  until  it  started  east,  after 
making  tbe  switch,  and  that  what  then  es- 
caped was  necessary  in  the  ordinary  opera- 
tion of  the  engine;  that  no  steam  was  emitted 
for  the  purpose  of  frightening  the  children; 
that  plaintiff  was  familiar  with  the  station, 
tracks,  and  tbe  operation  of  trains  at  that 
place;  and  that  she  -fras  a  girl  of  average  In- 
telligence, and  crossed  tbe  tracks  every  day 
going  to  school. 

The  court  then  gave  the  following  Instruc- 
tions, over  the  objections  and  exceptions  of 
defendant,  on  behalf  of  the  plaintiff,  to  wit: 
(1)  "The  court  Instructs  the  jury  that  plain- 
tiff's petition  charges  her  injuries  and  dam- 
ages were  caused  by  the  following  acts  of 
negligence  of  defendant's  agents,  operating 
conjointly  or  severally,  namely:  That  said 
agents  in  charge  of  said  engine  unnecessarily 
and  negligently,  purposely  and  wantonly,  dis- 
charged at  and  about  the  plaintiff  and  her 
companions  an  excessively  large  volume  of 
steam,  thereby  causing  her  to  take  fright 
and  flee  from  said  steam,  and  unconsciously 
to  stop  upon  the  side  track  In  front  of  a  de- 
tached freight  car  moving  upon  a  running 
switch,  by  which  she  was  struck,  and  which 
ran  over  and  crushed  her  leg.  Also  that  tbe 
defendant  negligently  used  said  freight  car 
while  equipped  with  a  defective  or  insuffi- 
cient brake,  rendering  It  more  difficult  to  be 
stopped.    And  you  are  further  Instructed  that 


the  plaintiff  need  not  prove  all  of  said  acts  of 
negligence,  but  that,  if  you  find  and  believe 
from  the  evidence  that  her  said  injury  was 
directly  caused  by  either  one  of  said  acts  of 
negligence,  then  your  verdict  should  be  for 
the  plaintiff. 

"(2)  The  court  Instructs  the  Jury  that,  If 
you  believe  from  the  evidence  defendant's 
brakeman  in  charge  of  said  car  wbile  the 
same  was  moving  toward  her  saw  the  plain- 
tiff on  said  switch  track  in  front  of  said 
car  in  time  to  have  stopped  the  same  before 
striking  the  plaintiff,  and  that  said  brake- 
man  paid  no  further  attention  to  the  situa- 
tion in  which  she  was  placed  until  said  car 
ran  so  close  upon  her  that  it  was  Impossible 
to  stop  It  In  time  to  prevent  the  accident,  and 
If  you  believe  from  tbe  evidence  that  said 
car  knocked  plaintiff  down,  and  she  was 
thereby  Injured,  then  the  defendant  Is  In  law 
guilty  of  negligence,  and  your  verdict  must 
be  for  plaintiff. 

"(3)  You  are  further  instructed  that  the 
plaintiff,  Freda  Lange,  was  bound  to  exercise 
only  such  care  and  prudence  as  might  be  rea- 
sonably expected  of  a  girl  of  her  age  and 
capacity,  under  similar  circumstances,  and 
that  the  same  degree  of  care  and  prudence  in 
avoiding  danger  is  not  required  from  a  per- 
son of  tender  years  as  from  a  person  of  ma- 
ture years  and  greater  discretion  under  simi- 
lar circumstances,  and,  if  the  jury  believe 
from  the  evidence  that  tlie  plaintiff  was  at 
the  time  of  the  accident  of  about  9  years  and 
9  months  of  age,  you  may  take  that  fact  Into 
consideration  In  considering  the  question  of 
negligence,  If  any,  on  part  of  the  plalntUE. 

"(4)  You  are  further  Instructed  that,  al- 
though you  may  believe  from  the  evidence 
that  it  would  have  been  negligence  in  an 
adult  to  have  stopped  upon  said  side  track  In 
front  of  said  detached  freight  car  while  the 
same  was  In  motion.  If  yon  believe  from  the 
evidence  plaintiff  did  so  stop  on  said  side 
track  on  the  occasion  of  her  Injuries,  still,  if 
the  Jury  find  that  by  reason  of  her  youth  and 
inexperience  she  was  not  aware  of  the  danger 
to  which  she  was  exposed  in  doing  so,  then 
the  jury  will  take  this  Into  consideration  In 
passing  upon  the  question  of  plaintUTs  al- 
leged contributory  negligence. 

"(5)  The  court  Instructs  the  jury  that.  If 
you  believe  from  the  evidence  that  the  plain- 
tiff, Freda  Lange,  was  frightened  by  the  dis- 
charge of  steam  from  the  defendant's  engine 
on  tbe  main  track  In  front  of  tbe  cinder  plat- 
form on  which  she  was  standing,  and  that 
she  was  caused  thereby  to  retreat  backward 
to  the  side  track,  and  that  her  attention  was 
on  that  account  fixed  upon  said  engine  and 
so  diverted  as  to  cause  her  not  to  notice  the 
empty  freight  car  approaching  her  on  said 
side  track,  you  will  take  that  fact  Into  con- 
sideration in  connection  with  her  youth  and 
Inexperience  in  determining  whether,  under 
all  the  facts  and  circumstances,  she  was  guil- 
ty of  negligence  causing  her  Injuries. 

"{&)  If  the  Jury  believe  from  the  evldeice 
Digitized  by  VjOOQIC 


H(K) 


LANGS  ▼.  MISSOUBI  PAC.  BT.  CO. 


663 


tbat  tbe  car  which  struck  and  Injured  Freda 
Lange  was  being  run  at  tbe  time  of  the  In- 
jury on  a  running  or  flying  switch,  and  that 
such  manner  of  handling  said  car  was  more 
dangerous  to  and  more  likely  to  injure  per- 
sons who  might  be  on  the  track  or  attempting 
to  cross  the  track  than  the  ordinary  and  usu- 
al manner  of  switching  cars,  as  shown  by  the 
evidence,  then  the  defendant's  servants  were 
bound  to  use  more  than  ordinary  care  and 
caution  In  making  such  switch,  and,  if  you 
believe  from  the  evidence  that  the  injury  to 
Freda  Lange  was  the  result  of  any  want  of - 
care  and  caution  on  the  part  of  the  defend- 
ant's servants  in  making  such  running  or 
flying  switch,  you  should  find  for  the  plain- 
tiff. 

"(7)  The  court  instructs  the  Jury  that  you 
are  tbe  sole  Judges  of  the  credibility  of  tbe 
witnesses  and  of  the  weight  to  be  given  to 
their  testimony,  and,  if  you  believe  that  any 
witness  has  willfully  sworn  falsely  to  any 
material  fact  In  issue,  you  may  disregard 
such  false  testimony,  and  may  disregard  the 
whole  of  his. or  her  testimony. 

"(8)  'Ordinary  care  and  caution,'  as  used  In 
these  Instructions,  mean  such  care  and  cau- 
tion as  a  reasonably  prudent  person  would 
use  in  his  own  afTairs,  and  under  the  same 
and  similar  circumstances.  The  word  "wan- 
tonly," as  used  In  the  petition  and  Instruc- 
tions, means  heedless  Inattention  to  duty." 

"(10)  The  court  Instructs  the  Jury  that,  If 
you  find  for  the  plalntlH,  you  will.  In  assess- 
ing her  damages,  take  into  consideration  the 
physical  condition  she  was  In  before  her  in- 
juries In  question,  the  physical  pain  and  men- 
tal anguish  she  has  suffered,  occasioned  by 
said  Injury,  and  the  physical  pain  and  mental 
anguish,  if  any,  you  believe  from  the  evidence 
she  is  likely  to  suffer  in  the  future  because 
of  said  Injury,  and.  In  addition  to  this,  you 
may  also  consider  to  what  extent.  If  any, 
plaintlflTs  capacity  for  earning  a  livelihood, 
after  her  majority,  will  be  impaired  by  said 
Injuries,  and  you  will  return  a  verdict  for  her 
in  such  sum  as  you  believe  to  be  Just  and 
reasonable,  not  exceeding  the  sum  of  $20,000." 

And  the  court  gave  the  following  Instruc- 
tions on  I>ehalf  and  at  the  request  of  the  de- 
fendant, to  wit: 

"(1)  The  court  Instructs  the  Jury  that  one 
of  the  alleged  acts  of  negligence  averred  in 
plalntlfTs  petition  as  causing  plalntlfTs  in- 
Jury  is  that  defendant's  engineer,  In  charge 
of  one  of  defendant's  engines,  standing  on  its 
main  track  at  Enuna  Station,  unnecessarily, 
negligently,  and  for  tbe  purpose  of  frighten- 
ing the  plaintiff,  opened  a  steam  valve,  and 
discharged  from  said  engine  a  large  volume 
Of  hot  steam  therefrc^m,  or  from  the  steam 
chest  thereof,  against  and  about  plaintiff, 
frightening  her  and  causing  her  to  step  back 
upon  the  side  track  in  front  of  a  moving  car, 
by  which  she  was  run  over  and  her  leg 
crushed.  This  allegation  the  defendant  has 
denied  in  its  answer.  You  are  therefore  In- 
etmcted  that  it  devolves  upon  tbe  plaintiff  to 


prove  this  allegation  of  her  petition  to  your 
satisfaction,  by  a  preponderance  of  the  evi- 
dence. And,  if  tbe  Jury  find  from  the  evi- 
dence that,  while  said  engine  was  standing 
still  upon  the  track  no  steam  could  possibly 
be  discharged  from  tbe  steam  chest  of  said 
engine,  or  from  any  valve  thereof,  except  the 
safety  valve,  and  that  no  steam  was  discharg- 
ed or  escaped  from  said  valve  or  steam  chest, 
then  the  plaintiff  cannot  recover  herein  on 
that  allegation  of  her  petition,  and  as  to  said 
alleged  act  of  negligence,  the  Jury  will  find  for 
the  defendant 

"(2)  And  with  further  reference  to  said  al- 
leged act  of  negligence  and  wantonness  on  the 
part  of  Its  engineer,  tbe  court  Instructs  you 
that,  although  you  may  believe  from  the  evi- 
dence that  steam  did  escape  from  any  part  of 
said  engine,  which  alarmed  or  frightened  the 
plaintiff,  yet,  If  you  further  believe  from  the 
evidence  that  said  steam  escaped  or  was 
thrown  out  by  the  usual  and  ordinary  opera- 
tion of  the  engine,  and  was  no1>  thrown  out  or 
permitted  to  escape  by  the  engineer  in  charge 
of  said  engine  negligently  or  unnecessarily  for 
the  purpose  of  frightening  the  plaintiff,  then 
the  plaintiff  cannot  recover  herein  on  account 
of  the  escape  of  such  steam,  and  as  to  that 
matter  the  Jui7  will  find  for  the  defendant 

"(3)  The  court  further  instructs  the  Jury 
that  another  alleged  act  of  negligence  by  tbe 
defendant  charged  In  plaintiff's  petition  as 
causing  plaintiff's  injury,  is  that  the  car 
which  run  over  plaintiff  was  equipped  with  a 
defective  and  Insufficient  brake,  whereby  said 
car  was  rendered  less  manageable  and  more 
difficult  to  be  stopped.  This  allegation  of  the 
plaintiff's  petition,  the  defendant  has  also 
denied  in  its  answer.  You  are  therefore  In- 
structed that  It  devolves  upon  the  plaintiff 
to  prove  this  allegation  to  your  satisfaction 
by  a  preponderance  of  the  evidence.  And,  if 
you  believe  from  the  evidence  that  the  brakes 
on  said  (ar  were  In  an  ordinarily  and  unusu- 
ally good  and  safe  condition,  and  would  stop 
and  did  stop  said  car  as  quickly  as  usual, 
when  running  at  the  same  rate  of  speed  on 
a  track  of  the  same  grade,  then  the  Jury  will 
find  for  the  defendant  as  to  said  allegation 
of  negligence. 

"(4)  The  court  further  Instructs  the  Jury 
that  another  alleged  act  of  negligence  by  tlie 
defendant  charged  In  plaintiff's  petition  as 
causing  plaintiff's  injury,  is  that  the  defend- 
ant's brakeman  In  charge  of  the  car  which 
run  over  plaintiff  saw  her,  or  by  the  exer- 
cise of  ordinary  care  and  caution  could  have 
seen  her,  in  front  of  said  car  In  time  to  have 
stopped  the  same  before  striking  and  run- 
ning over  her.  With  reference  to  this  alleged 
act  of  negligence,  the  court  instructs  you 
that.  If  you  find  from  the  evidence  that  as 
said  car  was  running  west  upon  the  side 
track  toward  the  train  to  which  it  was  to  be 
attached  it  was  in  charge  of  a  competent 
brakeman  who  stood  at  the  brakes  on  the 
west  end  thereof,  and  that  as  the  car  ap- 
proached the  plaintlfl^  she  was.  standing  by 
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the  Bide  of  the  track  on  which  the  car  was  ap- 
pcoachlng,  and  not  in  any  danger  of  being 
Btruclc  thereby,  and  that,  when  said  car  got 
close  to  her  she  stepped  upon  the  track  in 
front  of  said  car,  and  so  close  to  it  that  the 
brakeman  In  charge  of  it  could  not  stop  it, 
and  that  he  made  all  reasonable  effort  to  stop 
it  before  it  struck  plaintiff  and  run  over  her, 
but  could  not  do  so,  then  the  plaintiff  cannot 
recover  on  account  of  this  alleged  act  of  neg- 
ligence, and  the  jury  will  find  for  the  defend- 
ant on  said  charge. 

"(5)  The  court  further  Instructs  the  Jury 
that,  if  they  find  from  the  evidence  that  the 
plaintiff,  Freda  Lange,  was  not  at  the  de- 
fendant's platform  or  station  at  the  time  or 
just  before  she  was  injured  for  the  purpose 
of  taking  passage  upon  any  of  defendant's 
trains,  but  was  there  merely  as  a  matter  of 
pleasure,  amusement,  or  curiosity,  or  to  see 
her  school  teacher  take  passage  on  one  of 
the  defendant's  trains,  then  she  did  not  oc- 
cupy toward  the  defendant  the  relation  of  a 
passenger,  and  the  defendant  was  only 
bound  to  exercise  reasonable  cere  not  to  in- 
jure her,  after  any  of  its  agents  or  servants 
saw  her  in  a  position  of  danger. 

"(6)  The  court  further  Instructs  the  Jury 
that,  if  yon  find  from  the  evidence  that  the 
plaintiff,  li'reda  Lange,  was  old  euough  to 
know  that  it  was  dangerous  to  go  upon  or 
stand  upon  a  railroad  track,  and  that  a  car 
running  on  such  track  might  strike  her  or 
run  over  her,  and,  if  you  further  believe 
that  the  car  which  struck  her  was  in  her  full 
view  as  it  came  toward  her,  and  If  she  bad 
looked  she  must  have  seen  It,  but  that  she 
approached  the  track  on  which  she  was  aft- 
erwards hurt  without  looking  to  see  If  a 
car  was  coming  toward  her,  and  without 
so  looking  stepped  npon  the  track  imme- 
diately in  front  of  such  car  and  so  close 
thereto  that  the  brakeman  in  charge  of  said 
car  could  not  stop  It  by  the  energetic  and 
vigorous  use  of  the  brakes  upon  Said  car, 
and  that  such  brakes  were  in  ordinary  good 
and  efficient  condition,  then  the  plaintiff 
was  guilty  of  such  want  of  care  for  her  own 
safety  as  bars  her  from  recovering  herein, 
and  the  Jury  will  find  for  the  defendant. 

"(7)  The  court  further  Instructs  the  Jury 
that  the  brakeman  in  charge  of  the  car 
which  struck  plaintiff  was  not  bound  to  an- 
ticipate that  the  plaintiff  would  step  upon 
the  track  In  front  of  his  car,  and  was  not 
bound  to  try  to  stop  bis  car  until  he  saw  her 
in  a  position  of  danger,  and,  If  the  Jury  find 
from  the  evidence  that  as  the  car  approached 
the  plaintiff  the  brakeman  was  at  the  brake 
on  ttie  west  end  of  said  car,  looking  ahead 
of  him  toward  the  west,  and  did  not  see 
plaintiff  until  Just  as  she  stepped  on  the 
track,  and  that  as  soon  as  he  saw  her  he  did 
all  in  his  power  to  stop  the  car  before  it 
struck  her,  but  could  not  do  so,  and  that 
said  car  was  equipped  with  brakes  In  ordi- 
narily good  and  serviceable  condition,  then 
he  did  all  the  law  required  of  him,  and  was 


guilty  of  no  negligence,  and  the  plaintiff  cao- 
not  recover  herein. 

"(8;  The  court  further  instructs  the  Jury- 
that  the  defendant  did  not  owe  It  as  a  duty- 
to  the  plaintiff,  under  the  allegations  or 
plaintiff's  petition  and  tlie  evidence  in  this 
case,  to  have  the  brakes  on  the  car  whldi 
stmdc  her  in  the  best  possible  and  service- 
able condition.  The  only  duty  which  the  de- 
fendant owed  to  her  under  the  circumstan- 
ces, shown  by  the  evidence,  was  not  to  will- 
fully and  wantonly  run  over  her,  but  to  use 
all  reasonable  efforts  and  care,  by  the  use  of 
all  means  at  Its  command,  to  stop  the  car 
before  striking  her,  after  the  brakeman  in 
charge  of  said  car  discovered  the  plaintiff 
upon  the  track  in  a  position  of  peril,  or 
after  be  might  have  so  discovered  her  by  the 
exercise  of  ordinary  care." 

The  defendant  and  appellant  has  assigned 
the  following  errors:  First,  the  court  erred 
In  refusing  appellant's  demurrer  to  respond- 
ent's evidence;  second,  that  the  court  erred 
In  giving  Instruction  No.  1  for  respondent, 
for  the  reason  that  there  was  no  evidence 
that  the  brake  of  the  car  was  defective; 
third,  ttiat  the  court  erred  In  giving  Instruc- 
tion No.  2  for  respondent,  for  the  reason 
that  it  leaves  out  of  view  any  element  of 
wantonness  or  recklessness  on  the  part  of 
the  appellant,  its  agents,  or  employ^  and 
also  because  It  did  not  require  the  respond- 
ent to  have  been  In  a  dangerous  position  and 
unaware  or  oblivious  of  the  approaching  of 
the  car,  nor  did  it  require  her  to  be  In  the 
exercise  of  any  degree  of  care  whatever; 
fourth,  that  the  court  erred  in  giving  In- 
structions Nofl.  8,  4,  5,  and  6  for  respondent, 
because  they  are  comments  upon  the  evi- 
dence; flflh,  that  instruction  No.  10,  given 
for  respondent,  was  erroneous,  because  it  al- 
lowed the  Jury  to  return  such  damages  as 
they  deemed  Just  and  reasonable. 

Martin  L.  Olardy  and  Scott  &  Bowker, 
for  appellant.  Alexander  Graves  and  Charles 
Lyons,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  first  Insistence  of  the  ap- 
pellant is  that  the  action  of  the  trial  court 
In  refusing  to  sustain  its  demurrer  to  re- 
spondent's evidence  at  the  close  of  her  case 
was  erroneous.  The  evidence  tends  to  show 
that  she  was  a  schoolgirl,  not  quite  10  years 
of  age,  and  of  average  intelligence;  that  on 
Hie  day  of  her  injury  she  and  some  12  or 
14  of  her  schoolmates  in  returning  to  their 
homes  from  school  stopped  at  the  station 
of  Emma  to  see  their  teacher  off  on  a  west- 
bound train,  and  that,  while  they  were 
standing  on  the  cinder  platform,  the  em- 
ployes in  charge  of  the  engine  caused  large 
quantities  of  steam  to  be  ejected  from  the 
engine  for  the  purpose  of  scaring  the  chil- 
dren; that  this  act  was  repeated  two  or 
three  times,  and  so  violent  were  the  dls- 
chnr^es  that  the  steam  extended  some  15 
or  20  feet  from  the  engine  au^  toward  and 
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stnick  the  children,  and  blew  the  dirt  and 
cinders  which  were  on  the  platform  some 
12  OF  16  feet;  that,  in  order  to  escape  from 
the  steam,  dirt,  and  cinders,  the  children 
retreated  northward  toward  the  side  track, 
upon  whidi  was  slowly  approaching  the 
empty  car,  with  a  brakeman  on  the  west  or 
front  end  thereof;  that  as  the  ejectim  of 
the  steam  was  repeated  the  children  retreat- 
ed further  north  until  the  plaintiff  and  oth- 
ers reached  the  side  track,  where  she  stop- 
ped; that  she  retreated  the  entire  distance 
backward,  with  a  sunbonnet  oq,  looking  at 
the  engine  and  the  escaping  steam  all  the 
while,  and  never  looked  east  or  west,  nor 
saw  or  heard  the  approach  of  the  empty  car, 
and  that,  on  account  of  the  great  noise  caus- 
ed by  the  escaping  steam,  she  did  not  hear 
the  warning  given  that  some  one  was  In 
danger;  that  the  brakeman  In  charge  of  the 
car,  when  some  60  feet  distant,  saw  her 
retreating  toward  the  side  track,  with  noth- 
ing to  obstruct  his  view  of  her;  that  he 
made  no  attempt  to  stop  the  car,  which  was 
running  8  or  4  miles  an  hour,  until  some  one 
hollowed  that  she  was  In  danger,  at  which 
time  the  car  was  within  a  few  feet  of  her, 
then  he,  for  the  first  time,  attempted  to  stop 
It  and  did  so  in  a  space  of  3  or  4  feet,  but 
not  until  the  child  was  nm  over  and  Injured. 
These  facts  were  testified  to  by  some  10  or 
12  disinterested  witnesses,  introduced  by  the 
resp<»ident,  and  substantially  the  same  facta 
were  testified  to  by  2  witnesses  introduced 
by  the  appellant,  the  only  ones  introduced 
who  were  not  members  of  the  train  crew 
which  caused  the  Injury.  Not  only  did  this 
evidence  make  out  a  prima  fade  case,  whldt 
entitled  her  to  go  to  the  Jury,  but  so  over- 
whelming was  the  weight  of  the  evidence  in 
her  favor  that  no  court  could  conscientious- 
ly disturb  the  verdict  because  there  was  no 
evidence  to  support  It.  No  disinterested 
and  fair-minded  man  can  read  this  record 
without  reaching  the  conclusion  that  either 
the  engineer  or  fireman  in  charge  of  that 
engine,  like  all  practical  Jokers,  saw  nothing 
in  the  situation  except  the  momentary 
amusement  which  the  perpetration  of  the 
Joke  would  afford  him  by  seeing  the  dilldren 
run  and  scatter  by  discharging  the  steam  In 
their  midst;  but,  after  the  steam  from  the 
engine  disappeared,  he  saw  the  child  writh- 
ing In  agony,  with  a  crushed  leg,  and  for 
the  first  time,  after  it  was  too  late,  consid- 
ered the  danger  to  others  which  did  attend 
his  foolish  act  The  conduct  of  this  servant 
is  as  inexcusable  as  are  the  actions  of  that 
other  large  class  of  practical  Jokers  who  are 
ever  killing  some  member  of  the  family  or 
friend  with  an  "empty  gun."  As  the  evi- 
dence made  ovt  a  prima  facie  case.  It  was 
the  duty  of  the  court  to  submit  it  to  the 
Jury,  and  there  was  no  error  In  refusing  the 
demurrer  to  the  evidence  altered  by  appel- 
lant Baker  v.  K.  C.  By.  Co.,  122  Mo.,  ioc. 
cit  549,  26  8.  W.  20;  Twohey  v.  Fruln,  96 
310.  104,  8  S.  W.  784.     The  following  cases 


are  particularly  applicable  to  the  facts  of 
this  case:  Lange  v.  Ho.  Fac.  By.  Co.,  115 
Mo.  App.  582,  01  S.  W.  989;  Donhoe  T.  By. 
Co.,  83  Mo.  555,  Ioc.  cit  556,  53  Am.  Bep. 
594;  Reybum  v.  Mo.  Pac.  By.  Co.,  187  Mo. 
672,  lot  cit  575,  86  S.  W.  174;  Baker  v.  Uy. 
Co.,  147  Mo.,  lot  <dt  158,  48  S.  W.  838.  The 
first  case  above  cited  was  by  the  father  to 
recover  damages  for  loss  of  services,  of  this 
same  child,  caused  by  her  injuries  sustained 
in  this  same  accident 

2.  The  second  assignment  of  error  present- 
ed for  our  consideration  is  the  actloa  of  the 
trial  court  In  giving  instruction  No.  1  for  re- 
spondent The  objection  urged  against  this 
instruction  is  that  it  authorized  the  Jury  to 
find  for  the  respondent.  If  they  believed  that 
the  injury  was  caused  by  a  defective  or  in- 
sufficient brake,  while  the  record  discloses  no 
evidence  that  the  brake  was  defective  or  in- 
sufficient, and  for  that  reason  there  was  no 
evidence  upon  which  to  base  the  instruction. 
Conceding  that  the  instruction  is  open  to  the 
criticism  offered,  yet  the  appellant  is  In  no 
position  to  take  advantage  of  the  error,  for 
the  reason  its  Instructions  Nos.  8,  6,  and  7 
submit  the  some  issue  to  the  Jury.  A  party 
cannot  complain  of  an  instruction  which  is  In 
harmony  with  one  given  at  ills  own  request. 
Thorp  V.  Missouri  Pacific  By.  Co.,  89  Mo. 
650,  2  S.  W.  3,  68  Am.  Bep.  120;  Olferman  v. 
Union  Depot  By.  Co.,  125  Mo.  416,  top  ot 
page,  28  S.  W.  742,  46  Am.  St  Bep.  483 ;  Hall 
V.  St  Joseph  Water  Co.,  48  Mo.  App.,  ioc.  cit. 
363. 

3.  Instruction  No.  2,  given  for  respondent, 
is  assailed  for  three  reasons:  First,  because 
It  leaves  out  of  view  the  element  of  wanton- 
ness and  recklessness  on  the  part  of  the  ai)- 
I)eiiant,  its  ageats,  or  employes  in  numing  the 
car  over  the  respondent  By  tills  the  appel- 
lant means  that  the  issue  submitted  to  the 
Jury  by  the  instruction  Is  one  of  negligence, 
while  the  issue  made  by  the  pleading  was 
one  of  wantonly  and  recklessly  Injuring  her, 
which  it  is  contended  Is  a  departure  between 
the  pleading  and  the  Instruction.  It  may  be 
said  of  this  case,  as  was  said  by  Judge  Black 
in  the  case  of  Owens  v.  Ballroad,  95  Mo.,  Ioc. 
dt  180;  8  S.  W.  350,  6  Am.  St  Bep.  39,  that: 
"The  next  objection  to  these  instructions  is 
that  the  plaintiff  cannot  sue  for  an  assault 
and  recover  for  negligence  in  falling  to  stop 
the  train.  The  petition  does  make  some  ex- 
travagant averments;  but  notwithstanding  it 
charges  an  assault  by  the  servant.  It  also  in 
terms  charges  negligence  in  not  stopping  the 
train  a  reasonable  time,  and  negligence  on  the 
part  of  the  servant  in  pulling  her  off.  The 
Instructions  cannot  be  said  to  t>e  a  departure 
from  the  petition.  The  petition  contains  all 
that  is  in  the  instructions,  and  more  too,  and 
it  follows  that  it  Is  not  a  case  of  declaring 
upon  one  cause  of  action,  and  a  recovery  upon 
another."  The  same  is  true  In  this  case. 
While  there  are  some  extravagant  statements 
to  be  found  in  the  petition  at>out  liow  the 
agents  and  servants  unnecessarily,  etc,  raa 
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over  and  injured  the  resimndent,  yet  the 
charge  of  negligence  la  also  found  therein, 
full  and  complete,  as  will  be  seen  from  the 
following  allegation:  "But  on  the  contrary 
thereof  said  brakeman,  although  he  saw  the 
plaintiff  in  time,  or  by  the  exercise  of  ordi- 
nary care  and  caution  could  have  seen  her  in 
time  to  Iiave  stopped  said  car  by  the  timely 
use  of  said  defective  brake,  negligently  and 
carelessly  failed  to  stop  said  car,  and  negli- 
gently and  carelessly  permitted  it  to  run 
over  her  right  leg,  thereby  crushing  and  pul- 
verizing the  bones  thereof  tn  such  a  manner 
as  to  require  the  amputation  thereof  just  be- 
low the  knee."  And  substantially  the  same 
allegations  are  made  as  to  the  acts  of  the 
engineer  and  fireman.  It  is  thus  seen  that  the 
instruction  Is  not  a  departure  from  the  pe- 
tition; for  the  reason  that  the  petition  con- 
tains all  the  allegations  of  fact  which  the  In- 
struction requires  to  be  found,  and  more  too, 
■and  for  that  reason  there  is  no  departure. 
The  same  doctrine  is  announced  In  the  case  of 
Conway  v.  Reed,  66  Mo.  346,  27  Am.  Rej>.  354. 
But  concede  that  there  was  such  an  omission 
in  plaintiff's  instruction,  yet  that  omission 
wae  fully  supplied  by  defendant's  sixth  anfi 
eighth  Instructions  given,  wlilch  would  have 
cured  all  errors  had  there  been  any.  Owens 
V.  Railway,  95  Ma  169,  loc.  cit  481,  8  S.  W. 
350,  6  Am.  St  Rep.  39 ;  Meadows  t.  Life  Ins. 
Ck).,  129  Mo.  97,  loc.  clt,  31  S.  W.  678,  60  Am. 
St  Rep.  427;  Hughes  v.  Railroad,  127  Mo. 
452,  loc.  clt,  30  S.  W.  127.  Nor  is  there  any 
ground  for  the  contention  that  respondent 
was  a  trespasser  while  she  was  standing  on 
the  side  track.  She  went  to  the  station  to  see 
her  teacher  depart  on  the  passenger  train, 
which  she  had  a  right  to  do,  and,  when  she 
retreated  back  to  the  side  track  as  a  result 
of  the  escaping  steam,  she  was  doing  the 
very  thing  which  the  evidence  shows  the  em- 
ployes intended  she  would  do,  namely,  to  flee 
from  the  steam  for  their  amusement  And, 
in  addition  to  this,  all  of  the  train  crew  saw 
and  knew  she  was  on  the  switch  track.  So 
it  is  therefore  useless  to  argue  the  question 
as  to  whether  or  not  she  was  injured  by  the 
wanton  and  reckless  conduct  of  appellant's 
agents  and  servants  in  running  over  her.  The 
second  objection  urged  against  this  instruc- 
tion is  tliat  It  did  not  require  the  respondent 
to  have  been  in  a  place  of  danger  before  the 
brakeman  was  called  upon  to  use  ordinary 
care  after  seeing  her,  or  after  he  could  have 
seen  her  by  the  exercise  of  ordinary  care. 
After  a  careful  reading  of  the  instruction,  we 
are  of  the  opinion  that  the  objection  Is  not 
well  founded.  While  the  Instruction  does  not 
use  the  words  "In  a  place  of  danger,"'  yet  It 
does  say  that  if  the  brakeman  "saw  the  plain- 
tiff on  said  track  in  front  of  said  car  in  time 
to  have  stopped  It,"  etc.,  which  are  equivalent 
to  telling  the  jury  that  if  they  believed  she 
was  in  "a  place  of  danger,"  etc.  We  are  un- 
able to  conceive  of  a  case  where  a  little  girl 
would  be  In  a  greater  place  of  danger  than 
standing  on  a  railroad  tra(^  oblivious  to  an 


approaching  freight  car,  If  not  properly  con- 
trolled, and  our  only  wonder  Is  that  she  es- 
caped with  no  greater  Injury  and  with  her 
life.  The  third  objection  to  tills  instruction 
is  that  it  ignores  the  question  of  contributory 
negligence.  While  that  is  true,  yet  that  ques- 
tion was  presented  to  the  Jury  in  instruction 
No.  3,  given  for  respondent  which  properly 
submitted  that  issue  to  the  jury.  Schmitz  t. 
St  Louis  By.  Co.,  119  Mo.  256,  loc.  clt  269, 
276,  24  g.  W.  472,  23  L.  R.  A.  250  (court  In 
banc);  Baker  t.  Railway,  147  Mo.,  lo&  clt 
168,  48  S.  W.  838;  Bladi:well  v.  Hill,  76  Mo. 
App.  63 ;  Unge  v.  Mo.  Pac.  Ry.  Go.  115  Mo. 
App.  688,  91  S.  W.  989. 

4.  Appellant  also  complains  of  InstructlonB 
Nos.  3,  4,  5,  and  6,  given  for  respondent  as 
being  comments  upon  the  evidence.  We  are 
unable  to  concur  in  that  view  of  the  instruc- 
tions. They  simply  tell  the  Jury  that  if  they 
find  the  facts  therein  stated  to  be  true,  then 
they  may  take  them  Into  consideration  In 
determining  whether  or  not  respondent  was 
guilty  of  contributory  negligence.  It  is  not 
only  the  law  that  the  facts  which  constitute 
contributory  negligence  should  be  pleaded,  but 
it  is  the  duty  of  the  court  in  submitting  that 
question  to  the  jury  to  require  them  by  the 
Instructions  to  find  whether  or  not  those  facts 
are  true  or  false,  just  In  the  same  manner  as 
the  acts  of  negligence  are  submitted  to  the 
Jury.  While  it  is  better  i»'actlce  to  submit  all 
such  facts  in  one  instruction,  yet,  In  the 
absence  of  some  special  reason  pointed  out  '^e 
can  see  no  valid  legal  objection  to  submitting 
them  In  different  Instructions,  esx)eclally  when, 
as  in  the  case  at  bar,  none  of  the  instructions 
objected  to  told  the  jury  that  if  they  found 
tho  facts  to  be  true,  then  they  would  find  her 
not  guilty  of  contributory  negligence,  but  up- 
on the  other  hand,  they  told  them  that  they 
might  take  them  into  consideration  in  passing 
upon  that  question.  This  court  has  uniform- 
ly held  that  It  was  proper  to  tell  the  Jury 
that  In  passing  upon  the  negligence  of  a  child 
It  was  proper  for  them  to  take  Into  consid- 
eration its  age,  intelligence,  understanding, 
experience,  and  surroundings,  etc.  While  that 
has  generally  been  done  In  one  instmctloo, 
but  as  stated  before,  we  see  no  prejudicial 
error  committed  by  the  court  for  having  sub- 
mitted those  matters  In  different  instructions. 
We  have  also  held  that  if  one  person  frightens 
another  by  Ills  negligence,  and  that  while  she 
is  In  that  condition  she  Is  Injured,  the  Jury 
should  consider  that  fact  in  passing  upon  the 
question  of  her  contributory  negligence.  Sei- 
grist  V.  Arnot,  86  Mo.  200,  56  Am.  Rep.  424. 

6.  The  final  ground  assigned  by  appellant 
why  the  Judgment  should  be  reversed  Is  tlie 
action  of  the  court  in  giving  Instruction  No. 
10  on  behalf  of  respondent  It  is  contended 
that  this  instruction  leaves  it  to  the  Jury  to 
fix  the  amount  of  the  damages  as  they  may 
deem  just  and  proper.  This  objection  Is  not 
well  founded.  The  instruction  tells  the  jury 
that  If  they  find  for  the  plaintiff,  then  they 
may  take  into  consideration  her  physical  pain 
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and  mental  anfrnlsh  suffered,  and  sncb  as  she 
may  suffer,  as  sbown  by  the  evidence ;  and,  la 
addition.  It  told  the  Jnry  tbat  tbey  might  con- 
sider to  what  extent,  If  any,  plaintiff's  ca- 
pacitT  tor  earning  a  livelihood,  after  her  ma- 
jority, will  be  Impaired  by  said  Injnry,  and 
for  them  to  return  a  verdict  for  her  for  snch 
sum  as  they  believed  to  be  just  and  reason- 
able, not  to  exceed  the  sum  of  |20,000.  This 
instruction  properly  pointed  out  her  Injuries, 
which  went  to  make  vp  the  elements  of  her 
damages,  and  told  the  jury  that  they  should 
allow  her  such  sum  therefor  as  they  thought 
was  just  and  reasonable.  This  was  equiva- 
lent to  telling  the  jury  to  assess  her  damages 
at  such  sum  as  they  found  from. the  evidence 
would  compensate  her  for  her  injuries.  This 
instruction  Is  a  verbatim  copy  of  one  given 
and  approved  by  this  court  In  the  cases  of 
Schmltz  V.  RaUroad,  lie  Mo.,  loc.  cit.  269,  279, 
24  8.  W.  472,  28  L.  B.  A.  250,  and  Haniford  v. 
Kansas  City,  108  Mo.  172,  15  S.  W.  768. 
These  cases  properly  draw  the  distinction  be- 
tween the  instruction  given  In  the  case  at 
bar  and  the  one  discussed  in  Hawes  v.  Rail- 
way, 108  Mo.  60,  15  S.  W.  761,  relied  upon 
by  appellant 

Clearly  the  judgment  is  for  the  right  party, 
and  It  shoiuld  be  afiSrmed,  and  It  Is  so  ordered. 
All  concur. 


LUCAS  V.  FUTBALL. 
{Supreme  Court  of  Arliansas.     Dec.  0,  1907.) 

1.  OrricEBS— FossEssioH  of  Office— Injunc- 
tion. 

Where  a  complaint  to  restrain  defendant 
from  interfering  with  piaintifl,  as  superintend- 
ent of  the  Arlunsas  School  for  the  Blind,  alleg- 
ed that  complainant  was  in  possession  and  ex- 
ercising the  duties  of  such  office,  and  defendant 
filed  a  cross-complaint  denying  complainant's 
possession,  and  pleading  that  defendant  was  in 
possession  and  exercising  the  daties  of  the  of- 
fice, and  praying  tliat  plaintiff  be  restrained 
from  interfering  with  defendant's  possession, 
t)oth  complaint  and  cross-complaint  stated  a 
cause  of  action  for  equitable  relief  under  the 
rale  that,  while  equity  will  not  determine  dis- 
puted questions  of  title  to  a  public  office,  it  will 
Srotect  the  possession  of  an  officer  de  facto  or 
e  jure  against  an  adverse  claimant,  disturbing 
the  discharge  of  bis  daties. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Officers,  i  114.] 

2.  Same — Evidence. 

In  a  suit  to  restrain  defendant  from  inter- 
fering with  complainant's  alleged  possession  of 
the  office  of  superintendent  of  the  Arkansas 
School  for  the  Blind,  evidence  held  Insufficient 
to  show  that  complainant  was  in  possession  at 
the  commencement  of  the  action,  and  therefore 
entitled  to  recover. 

8.  States — State   Officers — Constittjtionai, 
Pbovisions— Power  of  Leqislatcke. 

Under  Const  1874,  art  10,  g  19,  making  it 
the  duty  of  the  General  Assembly  to  provide  by 
law  for  the  support  of  institutions  for  the  edu- 
cation of  the  deaf,  dumb,  and  blind,  and  for  the 
treatment  of  the  insane,  the  Legislature  bad 
power  to  make  the  superintendent  of  the  Arkan- 
sas School  for  the  Blind  a  public  officer,  not- 
withstanding section  9,  forbidding  the  General 


Assembly  to  create  any  permanent  state  offices 
not  provided  for  in  the  Constitution. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  44.  States,  ||  49,  50.] 

4.  ABTLima— SoHOOL  fob  Buhi>— Statutes— 

Bkpxax.. 

Acts  1868,  p.  154  (Kirby's  Dig.  i  4227), 
providing  that  the  board  of  trustees  of  ^e  state 
charitable  institutions  shall  elect  a  superintend- 
ent of  the  State  School  for  the  Blind,  who  shall 
hold  his  office  during  the  pleasure  of  the  trus- 
tees, etc.,  was  repealed  by  Act  1907,  appropriat- 
ing monej  to  pay  the  salary  of  the  superintend- 
ent required  uereby  to  be  elected  for  a  term 
of  two  years,  and  declaring  that  the  board  shall 
have  power  to  discharge  any  officer  or  employ^ 
of  the  institution  guiity  of  insubordination, 
drunkenness,  or  immoral  conduct. 
6.  Officebs— Removai^-Caube. 

Under  Act  1907,  providing  for  the  election 
of  the  superintendent  of  the  State  Scbopi  for 
the  Blind  for  a  term  of  two  years,  and  author- 
izing the  t>oard  of  control  to  discharge  any  offi- 
cer for  insubordination,  drunlcenness,  or  im- 
moral conduct,  the  board  had  no  power  to  dis- 
charge a  superintendent  duly  elected,  except  on 
the  grounds  specified,  and  after  notice  and  near- 
Ing. 

(BM.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  Officers,  i  96.] 

6.  Saice— Pttbuo  Office. 

The  lx>ard  of  trustees  of  the  state  charitable 
institutions  being  authorized  by  Act  1907  to  elect 
a  superintendent  for  the  State  School  for  the 
Blind,  whose  compensation  is  fixed  by  the  act 
and  whose  duties  of  a  public  nature  are  prescrih- 
ed  by  law,  are  continuous,  and  not  affected  by 
change  in  the  personnel  of  the  incamt>ent,  who 
is  required  to  give  bond  for  the  faithful  perform- 
ance of  his  duties  connected  with  an  institu- 
tion established  under  Const  1874.  art  19,  §  19, 
the  superintendent  is  a  public  officer,  and  not 
an  employ^  under  the  rule  that  if  a  person 
appointed  by  the  government  and  not  by  con- 
tract performs  a  continuing  duty,  defined  by 
the  governmental  rules,  he  is  a  public  officer. 

7.  Asylums— BoABD  o»  ContboIi— Individu- 
Ai;  Mekbebs- Acts. 

Where,  after  plaintiff  had  been  legally 
elected  superintendent  of  the  State  School  for 
the  Blind  b^  the  board  of  trustees  of  the  state 
ciuiritable  mstitutions,  defendant,  the  incum- 
bent was  directed  by  several  individual  mem- 
bers of  the  board  to  continue  to  hold  the  office 
until  the  succeeding  meeting  of  the  board,  when 
defendant  would  t>e  elected  superintendent,  such 
directions  did  not  constitute  action  of  the  board, 
and  were  ineffective  to  entitle  defendant  to  hold 
the  office. 

8.  Same— Revocation  of  Election. 

Where  complainant  was  elected  superin- 
tendent of  the  State  School  for  the  Blind  by  the 
board  of  trustees  of  the  state  charitable  institu- 
tions, and  was  thereupon  entitled  to  hold  his 
office  for  two  years,  unless  removed  for  cause, 
as  provided  by  Act  1907,  the  Iroard  had  no  pow- 
er at  its  next  meeting  to  revoke  complainant's 
election  and  re-elect  another  in  his  stead. 

9.  Officebs— Title  to  Office— Remedy. 

Where  complainant  was  not  in  possession 
of  an  office,  and  his  title  thereto  was  contested 
by  defendant  who  was  in  possession,  complain- 
ant's remedy  was  an  action  at  law  to  recover  the 
office,  authorized  by  Kirby's  Dig.  {§  7981,  7983, 
7987,  7988,  and  not  a  suit  to  restrain  defendant 
from  interfering  with  plaintiff's  possession  or 
management  of  the  office. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Officers,  i  114.] 

10.  Action— Tbansfeb  of  Cause. 

Where  complainant  erroneously  sued  to  en- 
join defendant  from  interfering  with  complain- 
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ant's  poasesQion  and  management  of  an  office, 
of  which  complainant  was  not  possessed,  oom- 
plainant,  when  the  evidence  failed  to  establish  a 
cause  of  action  for  equitable  relief,  could  have 
had  the  pleadings  recast,  and  the  case  transfer- 
red to  toe  law  coart  and  prosecuted  as  a  suit 
for  the  recovery  of  bis  office. 

Appeal  from  Pulaski  Ohancery  Oourt ;  Jes- 
ee  C.  Hart,  Cbancellor. 

Suit  by  S.  O.  Lucas  against  T.  A.  Fatrall. 
From  a  decree  tct  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Plalntifl!  filed  a  complaint  alleging  tbat  on 
June  5,  1907,  at  a  regular  meeting  of  tbe 
board  of  trustees  of  tbe  state  charitable  In- 
stltntions  of  tbe  state  be  was  elected  super- 
intendent of  tbe  Arkansas  Scbool  for  tbe 
Blind,  for  a  term  of  two  years,  commencing 
on  October  1,  1907;  that  he  gave  the  bond 
required  by  law,  and  on  October  1,  1907,  the 
president  of  the  board  of  trustees  placed 
plaintiff  in  charge  of  the  institution  as  super- 
intendent, and  he  assumed  performance  of 
his  duties  and  continued  to  perform  them; 
tbat  tbe  business  and  affairs  of  the  Institu- 
tion were  carried  on  largely  by  correspond! 
ence,  of  which  plaintiff  was  entitled  to  tbe 
exclusive  custody  and  control,  but  that  de- 
fendant, "staying  at  the  blind  school,  and 
holding  himself  out  as  superintendent,"  was 
exercising  tbe  functions  of  superintendent, 
and  has  been  wrongfully  receiving,  accept- 
ing, handling,  and  opening  the  malls  of  the 
Institution;  that  such  illegal  and  wrongful 
acts  of  the  defendant.  In  attempting  to  ex- 
ercise tbe  functions  of  an  office  to  which 
plaintiff  was  elected,  and  to  which  he  was 
Installed,  was  leading  to  a  confusion,  and 
was  a  great  and  Irreparable  Injury  to  plain- 
tiff and  the  public;  that  plaintiff  had  no 
adequate  remedy  at  law,  and  therefore  pray- 
ed that  defendant  be  enjoined  from  remain- 
ing on  the  grounds  of  tbe  school,  and  from 
attempting  to  exercise  any  of  the  functions 
of  superintendent,  and  from  Interfering  with 
plaintiff  In  the  exercise  of  his  duties  as  such. 
Defendant  answered,  and  filed  a  cross-com- 
plaint, alleging  that  on  April  4,  1906,  the 
board  of  trustees  elected  him  superintendent, 
and  on  tbe  5th  of  June,  1906,  installed  him 
into  office,  the  duties  of  which  he  had  con- 
tinuously performed,  and  was  still  perform- 
ing. He  denied  that  plaintiff  was  ever  law- 
fully elected  to  the  office,  or  that  he  had  at 
any  time  been  placed  In  charge  thereof,  or 
tbat  he  ever  assumed  performance  of  the 
duties  or  continued  to  perform  the  duties 
of  the  office.  The  cross-compIalnt  alleged 
that  on  September  30,  1907,  defendant  re- 
ceived a  written  direction  from  the  majority 
of  the  board  of  trustees  to  retain  control  of 
tbe  Institution  until  tbe  further  action  of  the 
board,  and  that  on  October  8,  1907,  when  the 
board  was  In  regular  session,  he  was  elected 
superintendent  for  two  years,  or  during  the 
pleasure  of  the  board:  that  he  was  in  full 
possession  and  control  of  the  Institution  as 
superintendeut ;  and  prayed  that  plaintiff  be 


enjoined  from  Interfering  with  such  control. 
Plaintiff  introduced  testimony  showing  his- 
election  by  the  board  of  trustees  as  superin- 
tendent, on  June  6,  1907,  and  testified  that 
he  had  been  placed  in  charge  ot  tbe  institu- 
tion by  the  president  of  tbe  board;  that  he- 
had  been  on  the  grounds  a  number  of  times, 
and  had  done  all  he  could  to  take  posses- 
sion of  the  Institution  and  exercise  manage- 
ment of  it,  sh(»t  of  physical  force  and  vio- 
lence; that  on  October  1,  1907,  when  he  in- 
terviewed defendant,  the  latter  did  not  claim 
to  be  S1^>erintendent,  but  stated  that  he  bad- 
been  interviewed  by  a  number  of  the  mena- 
bers  of  the  board,  who  bad  asked  him  to  con- 
tinue in  charge  until  the  next  meeting  of  the 
board,  when  they  assured  him  of  his  re-elec- 
tion. He  also  testified  that  defendant  re- 
fused to  turn  over  tbe  books  and  papers  to- 
him;  that  plaintiff  had  issued  orders  ta 
heads  of  the  departments  of  the  school  per- 
taining to  their  duties,  and  received  and 
answered  letters  relative  to  the  superin- 
tendency  of  the  Institution,  and  to  the  best 
of  tils  ability  was  discharging  the  duties  or 
his  office.  The  president  of  the  board  testi- 
fied that  he  demanded  that  defendant  turn, 
over  tbe  books  and  papers  to  plaintiff,  and 
told  plaintiff  to  take  charge  of  the  institu- 
tion, but  tliat  defendant  declined  to  comply. 
Defendant's  evidence  tended  to  prove  that,, 
after  plaintHTs  alleged  election,  defendant 
continued  to  act  as  superintendent  at  the- 
request  of  certain  members  of  the  board,  and 
refused  to  turn  over  the  ofllee  to  plaintiff 
on  demand,  but  continued  In  charge  uatlt 
the  subsequent  meeting  of  the  board,  when  be- 
(defendant)  was  re-elected  superintendent. 

J.  H.  Harrod,  fw  appellant  M.  P.  Hud~ 
dleston  and  Jones  Se  Hamlter,  for  appellee. 

HUAj,  0.  3,  The  r^orter  will  state  the- 
substance  of  the  pleadings  and  evidence^  and 
it  will  be  seen  therefrom  tbat  this  Is  vir- 
tually a  contest  for  tbe  superlntendency  of 
the  Arkansas  School  for  the  Blind,  under 
guise  of  a  chancery'  proceeding  brought  by 
Lucas  to  enjoin  Futrall  from  interfering- 
with  bis  possession  of  the  position,  and  a 
cross-complaint  by  FutraJl  asking  an  Injunc- 
tion against  Lucas,  restraining  him  from  in- 
terfering with  his  possession  of  the  superln- 
tendency. Eiach  contestant  alleges  tbat  he  i» 
in  possession,  and  seeks  to  bring  his  case- 
within  the  principle  announced  In  Rhodes- 
V.  Driver,  69  Ark.  606,  65  S.  W.  106,  88  Am. 
St  Rep.  21,  which  Is  to  the  effect  that  a 
court  of  equity  will  not  permit  itself  to  be- 
made  a  forum  for  the  determination  of  dis- 
puted questions  of  title  to  public  office,  but 
-will,  when  necessary,  protect  possession  or 
an  officer,  whether  de  facto  or  de  Jure, 
against  an  adverse  claimant  disturbing  his 
discharge  of  duties.  The  complaint  and 
cross-complaint  each  stated  an  equitable- 
cause  of  action.  The  chancellor  dismissed 
the  suit  for  want  of  jurisdiction.    Futrall  haa 
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not  appealed,  and  the  only  question  preaatted 
is  npon  Lucas'  appeal. 

Tbe  chancery  court  bad  jurisdiction;  tor, 
4IS  stated,  tbe  allegations  of  either  complaint 
«r  crcMB-coniplalnt  gave  Jurisdiction.  But  if 
this  position  is  a  public  office,  then  tbe  case 
nbonld  have  been  dismissed  for  failure  to 
establtsh  ground  for  equitable  relief,  as  tbe 
«vldeiKe  failed  to  sustain  the  allegation  that 
Lucas  was  In  possession,  unless  he  is  shown 
to  be  entitled  to  other  relief  which  will  be 
'diacoBsed  later.  Not  being  in  possession,  be 
was  not  entitled  to  an  injunction  to  protect 
bis  possession,  and  that  is  the  (mly  ground 
tor  Injunction  in  sncb  cases. 

Tbe  evidence  showed  that  Futrall  was  in 
possession  of  tbe  blind  school  as  superintend- 
•ent;  that,  when  Lucas'  term  as  superintend- 
«it  began,  be  and  the  president  of  tbe  board 
«f  trustees  made  apt  demand  upon  Futrall 
to  deliver  possession  to  blm,  but  that  Futrall 
refused  to  surrender  It  Lucas  spent  some 
time  in  the  building,  some  time  on  the 
grounds,  a  short  time  in  the  superintendent's 
office,  and  made  efforts  to  act  as  superin- 
tendent; but  the  evidence  Indubitably  estab- 
lishes the  fact  that  he  did  not  succeed  in 
ousting  Futrall,  and  that  Futrall  continued 
to  act  as  superintendent  of  the  Institution, 
notwltbstanding  Lucas*  efforts  to  obtain  ac- 
tual possession  of  the  place  and  Its  functions. 
Tbe  failure  of  tbe  evidence  to  establish  the 
alleged  possession  of  Lucas  ends  his  right  to 
an  injunction,  if  this  position  be  a  public  of- 
fice. If  It  is  not  a  public  office,  but  is  an 
employment  for  public  service  resting  In  con- 
tract, and  there  Is  no  adequate  remedy  at 
law  for  relief,  then  It  may  be  that  equity 
«onld  grant  tbe  relief  prayed  where  the  right 
was  clear,  and  the  wrong  apparent  and  oth- 
erwise remediless.  4  Pomeroy  on  Equity  Ju- 
risprudence (3d  Ed.)  S§  1338,  1341,  1344,  1346. 
Therefore  It  is  necessary,  in  order  to  deter- 
mine the  case,  to  decide  the  exact  nature  of 
this  position.  Tbe  act  of  July  22,  1868  (Laws 
18(58,  p.  154),  created  tbe  Arkansas  institute 
for  the  Education  of  tbe  Blind,  and  directed 
that  it  should  be  located  in  the  city  of  Lit- 
tle Rock  or  its  vicinity,  and  vested  tbe  gov- 
ernment of  It  In  a  board  of  three  trustees, 
to  be  appointed  by  the  Governor,  who  should 
reside  in  the  city  of  Little  Rock  or  Its  vicini- ' 
1y.  Many  of  the  provisions  hereinafter  men- 
tioned have  been  carried  forward  In  the  Di- 
gest as  applicable  to  the  present  institution. 
The  act  of  March  15, 18T9  (Laws  1879,  p.  83), 
changed  the  name  of  tbe  Arkansas  Institute 
for  the  Education  of  tbe  Blind  to  the  Arkan- 
tsas  School  for  tbe  Blind,  and  provided  that 
all  laws  and  parts  of  laws  then  in  force  for 
the  former  Institution  should  apply  to  tbe  lat- 
ter. Const  1874,  art  19,  i  19,  makes  It  tbe 
duty  of  tbe  General  Assembly  to  provide  by 
law  for  tbe  support  of  institutions  for  tbe 
education  of  the  deaf  and  dumb  and  for  tbe 
blind  and  for  tbe  treatment  of  the  insane. 
As  tbe  Constitution  left  it  to  the  discretion 


of  the  General  Assembly  to  provide  by  la>fy- 
for  these  purposes,  any  act  which  In  the 
judgment  of  the  -  Legislature  was  necessary 
to  effectuate  these  purposes  would  have  con- 
stltutloaal  sanction.  Therefore,  If  tbe  Legis- 
lature saw  fit  to  create  a  public  office  un- 
der this  authority.  It  would  not  be  violating 
section  9  of  article  19  of  tbe  Constitution, 
which  forbids  the  General  Assembly  to  cre- 
ate any  permanent  state  offices  not  provided 
for  In  tbe  Constitution,  as  the  mandate  to 
provide  for  tbe  education  of  the  blind  neces- 
sarily carried  with  it  the  power  to  create 
what  offices  tbe  Legislature  might  deem  nec- 
essary to  carry  out  the  power  cmiferred. 
Hence,  there  can  be  no  constitutional  objec- 
tion to  this  being  a  state  or  public  office,  and 
the  question  recurs  whether  from  its  very 
nature  it  is  an  office  or  an  employment 

It  -is  difficult  to  draw  a  precise  line  be- 
tween a  public  employment  and  a  public  of- 
fice. It  may  be  best  not  to  attempt  any  bard 
and  fast  rule  upon  the  subject  but  rather 
to  keep  in  mind  the  controlling  principles, 
and  apply  them  to  the  Individual  cases  as 
they  arise.  The  most  frequently  quoted 
statement  of  the  principle  is  from  U.  S.  v. 
Maurice,  2  Brock.  96,  Fed.  Gas.  No.  15,747, 
wherein  Chief  Justice  Marshall  said:  "An  of- 
fice is  defined  to  be  'a  public  charge  or  em- 
ployment,' and  be  who  performs  tbe  duties 
of  the  office  is  an  officer.  •  •  •  Although 
an  office  Is  'an  employment'  it  does  not  fol- 
low that  every  employment  is  an  office.  A 
man  may  certainly  be  employed  under  a  con- 
tract express  or  implied,  to  do  an  act  or 
perform  a  service  without  becoming  an  offi- 
cer. But  if  a  duty  be  a  continuing  one, 
which  Is  defined  by  rules  prescribed  by  the 
government  and  not  by  contract,  which  an 
individual  Is  appointed  by  government  to  per- 
form, who  enters  on  the  duties  appertaining 
to  his  station  without  any  contract  defining 
them,  if  those  duties  continue,  though  tbe 
person  be  changed,  It  seems  very  difficult  to 
distinguish  such  a  charge  or  employment 
from  an  office,  or  the  person  who  performs 
the  duties  from  an  officer."  This  was  quoted 
with  approval  and  applied  in  Viucehell»  v. 
Reagan,  G9  Ark.  4(i0,  64  S.  W.  278.  In  U.  S. 
V.  Hartwell,  6  Wall.  (U.  S.)  885, 18  L.  Ed.  830, 
it  was  said:  "An  office  Is  a  public  station  or 
employment  conferred  by  the  appointment 
of  government  and  embraces  the  ideas  of 
tenure,  duration,  emolumeat  and  duties."  In 
Hall  V.  Wisconsin,  103  U.  S.  5,  26  L.  Ed.  302, 
it  was  said:  "Where  an  office  is  created,  the 
law  usually  fixes  the  compensation,  prescribes 
Its  duties,  and  requires  that  the  npiwintee 
shall  give  a  bond  with  sureties  for  the  faith- 
ful performance  of  the  service  required." 
Shelby  v.  Alcorn,  36  Miss.  273,  72  Am.  Dec. 
169,  contains  the  following:  "And  we  appre- 
hend that  It  may  be  stated  as  universally 
true  that  where  an  employment  or  duty  is  a 
continuing  one,  which  is  defined  by  rules  prcr 
scribed  by  law  and  not  by  contract  such  a 
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cbarge  or  employment  Is  an  ofiSce,  and  the 
person  who  performs  It  is  an  officer."  The 
following  authorities  may -be  consulted  with 
profit  on  this  subject:  Mechem  on  Public  Of- 
ficers, c.  2;  Throop  on  Public  Officers,  c.  1; 
21  Am.  o^  Eng.  Bna  322-324 ;  U.  S.  v.  Mau- 
rice, 2  Brock.  96,  Fed.  Cas.  No.  15,747 ;  U.  S. 
▼.  Hartwell,  6  Wall.  (U.  8.)  385, 18  L.  Ed.  830; 
Hall  V.  Wisconsin,  103  U.  S.  5,  26  L.  Ed.  302; 
Shelby  t.  Alcorn,  36  Miss.  273,  same  case  In 
72  Ain.  Dec.,  where  there  is  an  extei^ve  note 
reviewing  the  authorities,  pp.  179-189 ;  U.  S. 
V.  Schllerholz  (D.  C.)  137  Fed.  616;  State  ex 
rel.  y.  Brennan,  49  Ohio  St  33,  29  N.  E.  603; 
State  ex  rel.  v.  Wilson,  29  Ohio  St,  347. 

Turning  to  the  case  at  band:  The  various 
duties  of  the  superintendent  are  prescribed 
by  statute.  Sections  4231-4233,  4237,  4238, 
4240,  4241,  Kirby's  Dig.  The  act  of  1907, 
providing  for  the  support  of  the  blind  school, 
also  lays  duties  upon  the  superintendeat. 
Section  3  provides  that  all  the  teachers,  of- 
ficers, and  employes  shall  perform  such  oth- 
er duties  as  the  superintendent  may  direct 
Section  4  provides  that  the  superintendent  is 
empowered,  up<Hi  approval  of  the  president 
of  the  board,  to  purchase  all  supplies  of  an 
emergency  nature.  The  superintendent  is 
required  to  give  bond  to  the  state,  with  sure- 
ty to  be  approved  by  the  trustees,  for  the 
faithful  performance  of  bis  duties,  which 
bond  shall  be  filed  with  the  Auditor  of  State. 
Section  4238»  Kirby's  Dig.  The  act  of  1907 
appropriates  in  the  first  section  certain  sums 
of  money  for  the  support  and  maintenance 
of  the  school  for  two  years,  and  divides  the 
appropriations  into  67  dlfi^erent  items,  the 
first  of  which  Is  as  follows:  "To  pay  the  sal- 
ary of  the  superintendent,  who  shall  be  elect- 
ed for  a  term  of  two  years,  $1,500  per  annum, 
three  thousand  dollars."  In  the  third  section 
It  is  provided:  "The  board  of  control  shall 
have  power,  and  is  hereby  directed,  to  dis- 
charge an  officer  or  employ^  of  this  institu- 
tion who  may  be  guilty  of  insubordination, 
drunl^enness,  or  immoral  conduct."  Section 
6  of  said  act  reads  as  follows:  "The  board 
of  trustees  of  the  state  charitable  Institutions 
shall  elect  all  teachers,  officers,  and  employ^ 
provided  for  in  section  1  of  this  act  and  they 
shall  discharge  the  same  for  failing  to  faith- 
fully perform  their  duties,  and  for  any  con- 
duct unbecoming  one  holding  their  positions." 
In  the  tenth  section  it  Is  provided  that  "the 
salary  of  no  person  connected  with  the  In- 
stitution shall  be  increased  during  the  period 
for  which  they  have  been  elected  or  employ- 
ed." Section  11  contains  the  usual  repealing 
clause  of  all  Inconsistent  acts.  In  the  act  of 
1868  was  this  provision  relating  to  the  pow- 
ers of  the  trustees:  "They  shall  have  power 
to  elect  a  superintendent,  physician,  matron, 
teachers  and  steward,  who  shall  hold  their 
offices  during  the  pleasure  of  the  trustees,  and 
receive  an  annual  compensation  to  be  fixed 
by  such  trustees,  the  amount  thereof  to  be 
reported  to  the  general  assembly."    This  is 


found  in  section  4227  of  Kirby's  Digest. 
This  part  of  the  act  of  1888  is  unquestionably 
repealed  by  the  aforesaid  provisions  in  tbe 
act  of  1907. 

It  is  said  that  these  acts  can  stand  togeUier, 
and  it  is  the  duty  of  the  trustees  to  remove 
for  the  causes  mentioned,  and  yet  that  tlie 
superintendent  holds  at  their  pleasure.  But 
that  is  not  the  rule.  Mr.  Mechem  says:  "So 
It  is  frequently  provided  that  the  executive 
shall  remove  only  for  a  specified  cause  .or  for 
cause  generally.  Where  the  cause  is  thus 
specified,  it  amounte  to  a  prohibition  to  a  re- 
moval for  a  different  cause."  Mechem's  Pub- 
lic Officers,  i  450.  But  aside  from  this  rea- 
son, the  later  statute  covers  the  ground  of  the 
former  one,  wherein  it  fixes  the  tenure,  ground 
of  removal,  and  compensation  different  from 
what  they  were  in  the  former  act ;  and,  under 
the  long  settled  rule  of  statutory  construc- 
tion, this  necessarily  repeals  the  older  act  to 
that  extent  Therefore,  it  is  seen  that  this 
position  is  one  where  the  tenure  is  fixed  by 
law,  and  removal  only  for  causes  mentioned 
in  the  statute ;  where  the  compensation  is  fix- 
ed by  law;  where  the  duties  are  prescribed 
by  law,  although  there  may  be  additional 
ones  prescribed  by  the  board.  The  duties  axe 
continuing,  and  not  affected  by  a  change  In 
the  personnel  of  the  incumbent  An  official 
bond  is  required,  and  the  position  is  filled  by 
election  and  not  by  contract  The  duties  to 
be  performed  are  of  a  public  nature,  being 
the  control  of  one  of  the  eleemosynary  insti- 
tutions of  the  state,  which  was  established 
and  is  maintained  in  obedience  to  constitu- 
tional mandate.  It  is  thus  seen  that  every 
criteria  of  a  public  office  adheres  to  this  po- 
sition, and  it  must  be  held  that  the  superln- 
tendency  of  the  school  for  the  blind  Is  a  pub- 
lic office. 

This  leads  to  the  remaining  question,  wheth- 
er Lucas  Is  entitled  to  the  office,  and,  if  so. 
can  he  have  a  remedy  in  this  action  xutd&e 
the  prayer  for  general  relief  7  The  evidence 
shows  that  certain  persons,  purporting  to  be 
a  majority  of  the  board  of  trustees,  direct- 
ed Putrali  to  continue  to  act  as  superlntend- 
eat,  and  that  his  '^ssesslon  was  under  that 
authority  at  the  time  that  Lucas  made  de- 
mand for  the  possession  of  the  office.  It  is 
well  settled  that  individual  members  of  a  pub- 
lic body  possessing  deliberative  functions  have 
no  authority  to  bind  the  body  by  individual 
action.  The  public  "have  the  right  to  their 
best  judgment  after  free  and  full  discussion 
and  consultation  among  themselves  of  and 
upon  the  public  matters  intrusted  to  than 
in  the  session  provided  for  by  the  statute." 
1  Beach  on  Public  Corporations,  275;  Uc- 
Ck>rtle  v.  Bates,  29  Ohio  St  419,  23  Am.  Bep. 
758;  Texarkana  v.  Friedell,  82  Ark.  531,  102 
S.  W.  874;  School  District  v.  Bennett  62 
Ark.  611,  13  S.  W.  132 ;  Bums  v.  Thompson, 
64  Ark.  489,  43  S.  W.  489.  Therefore,  the  ac- 
tion of  the  individual  members,  even  If  they 
be  a  majority  of  the  board;  amounts  to  naught 
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It  l8  said  tbat  the  board  on  the  8tb  of  Octo- 
ber, two  dafs  prior  to  the  Institution  of  this 
suit,  by  resolution  reveled  the  appointment 
of  iMcas  and  re-elected  Futrall.  The  deter- 
mination of  this  question  inTolves  two  prop- 
ositions: First,  whether  Lucas'  tenure  could 
be  thus  terminated;  and,  second,  whether  It 
was  thus  terminated.  The  second  proposi- 
tion InTOlvee  the  determination  of  the  mem< 
bership  of  the  board,  as  the  proceedings  of 
the  board  show  that  the  membership  from 
one  district  was  claimed  by  two  goitlemen; 
and  the  attempted  re-election  of  Futrall  is 
dependent  upon  the  vote  of  one  of  these  con- 
testants. But  it  is  unnecessary  for  the  court 
to  go  into  this  matter,  even  if  it  be  open  to 
question,  In  this  collateral  issue,  the  rights 
of  contesting  members  of  the  board;  for,  as 
already  shown,  the  superlntendant  does  not 
hold  subject  to  the  pleasure  of  the  board,  but 
can  only  be  remoyed  subject  to  the  causes 
mentioned  in  the  statute.  It  is  thoroughly 
settled  that  where  an  oflScer  does  not  hold  at 
plensure,  but  holds  during  good  behavior  or 
subject  to  removal  for  specified  causes,  then, 
before  he  can  be  removed,  there  must  be  no- 
tice and  a  hearing  given  to  him.  Mechem's 
Public  Officers,  8  4M;  23  Amer.  &  Eng.  Enc. 
437,  438;  State  v.  Hlxon,  27  Ark.  398;  Lee 
V.  Huff,  61  Ark.  494,  33  S.  W.  846. 

There  has  been  no  notice  to  Lucas  of  any 
charges  preferred  against  him,  and  no  cita- 
tion to  ap];)ear  before  the  board  to  answer 
them.  The  case  then  stands  In  this  way: 
Lucas  lias  been  elected  to  public  office  for 
a  term  of  two  years,  with  certain  duties  pre- 
scribed by  statute  and  at  a  fixed  compensa- 
tion. He  can  only  be  removed  from  that  of- 
fice for  the  causes  specified  in  the  statute 
authorizing  the  board  to  remove  ttim,  and 
then  only  after  notice  and  a  hearing.  He  is 
not  In  possession  of  his  office,  and  asks  re- 
lief of  the  chancery  court ;  bat  it  Is  elemental 
tliat  a  chancery  court  cannot  proceed  to  give 
relief  where  there  la  a  plain,  complete,  and 
adequate  remedy  at  law.  Under  sections  7981, 
7983,  7988«  7987,  Klrby's  Dig.,  as  construed 
In  Payne  v.  Rlttman,  66  Ark.  201,  49  S.  W. 
814,  and  Whittaker  v.  Watson,  68  Ark.  556i 
60  S.  W.  652,  Lucas*  remedy  is  an  action  at 
law  In  the  circuit  court  for  the  recovery  of  bis 
office.  That  being  true,  the  suit  hi  equity 
fails.  Had  Lucas  in  this  action,  when  his 
evidence  failed  to  establish  an  equitable 
ground  of  Interference,  asked  to  have  Ills 
pleadings  recast  and  have  the  cause  transfer- 
red to  the  law  court,  he  would  have  been  en- 
titled to  it  But  it  has  not  been  asked ;  and, 
as  the  chancellor  was  right  in  refusing  equi- 
table relief,  his  decree  is  affirmed  without 
prejudice  to  a  salt  at  law. 

Affirmed. 

HART,  J.,  presided  In  chancery  court,  and 
did  not  participate  herein. 


CROFTON  V.  STATE. 
(Supreme  Court  of  Arkansas.     Dea  9,   1907.) 

1.  Cbiiiinai,  Law  —  ApfeaIi  —  Remakks  of 
'Pbcbecdtino  Attobnbt— Evidxnce— Habu- 
u:s8  Ebbob. 

Where,  in  a  prosecution  for  homicide,  the 
jury  by  finding  defendant  guilty  of  manslaugh- 
ter found  tbat  be  did  not  act  in  self-defense, 
and  the  punishment  was  moderate,  remarks  of 
the  prosecuting  attorney  that,  if  defendant  ^ut 
in  issue  his  good  character,  he,  the  prosecuting 
attorney,  would  show  that  a  euiort  ume  before 
the  killing  defendant  beat  bis  wife  unmercifully, 
together  with  testimony,  over  objection,  that  he 
had  stated  that  he  whipped  bis  wife,  did  not 
prejudice  defendant;  tieliaving  testified  without 
objection  that  he  whipped  his  wife  and  was  ar- 
rested for  80  doing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  3127.] 

2.  HOMICIDB — SELT-DIFENSB!— INSTBUCTIONB. 

In  a  trial  for  homicide,  the  court  instruct- 
ed, in  substance,  that,  if  deceased  made  a  dem- 
onstration as  if  to  draw  a  gun  for  the  purpose 
of  doing  defendant,  some  violent  injury,  it  was 
defendant's  duty  to  do  whatever  be  oonid  con- 
sistent with  his  safety  to  avoid  the  necessity  of 
the  killing;  but.  If  deceased  first  assaulted  de- 
fendant with  a  murderous  intent,  he  was  not 
bound  to  retreat,  but  might  slay  his  assailant; 
or,  if  the  assault  was  under  such  drqumstances 
as  made  it  reasonable  for  defendant  to  believe 
that  he  was  in  immediate  danger  of  losing  his 
life  or  of  receiving  great  bodily  !njui7,  and  he 
so  believed,  and  fired  the  fatal  shot,  he  would 
be  excused.  Held,  that  the  court  evidently  did 
not  mean  to  include  under  "a  demonstration  as 
if  to  draw  a  gun"  a  first  assault  with  a  mur- 
derous intent,  and  that  defendant  could  not 
complain  of  the  Instructions  as  thus  construed. 

3.  Same  —  MANSiAnoETEB  —  Sufficiency  or 
Evidence. 

Eividence  examined,  and  held  sufficient  to 
sustain  a  oonviction  for  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {{  SS»-54:1.1 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  James  S.  Steel,  Judge. 

Hence  Orofton  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

W.  P.  Teazel,  for  appellant  William  F. 
Klrby,  Atty.  Gen.,  and  Danl.  Taylor,  Asst 
Atty.  Oen.,  for  the  State. 

BATTLE,  J.  Hence  Crofton  was  indicted 
for  murder  in  the  second  degree,  committed 
in  Howard  county,  in  this  state,  on  the  28th 
day  of  August,  1907,  by  killing  Warren  Mc- 
Oee,  shooting  him  with  a  pistol.  He  plead- 
ed not  guilty,  was  tried,  and  convicted  of 
manslaughter.  His  punishment  was  assess- 
ed at  three  years'  Imprisonment  in  the  peni- 
tentiary, and  he  appealed. 

The  prosecuting  attorney,  la  stating  his 
case  to  the  Jury,  said:  "I  presume  the  de- 
fendant is  going  to  put  in  Issue  his  good 
character.  If  he  does,  I  am  going  to  show 
you  that  a  short  time  before  the  killing  be 
stripped  his  -wife  and  beat  her  unmercifully." 
The  defendant  objected  to  the  remarks,  whldi 
objection  the  court  sustained,  remarking  to 
the  prosecuting  attorney,  In  the  presence  of 
the  Jury,  that  "he  could  not  establish  one 
crime  by  the  proof  of  the  commission  of  an- 
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other,"  to  which  remark  the  defendant  also 
objected. 

Susanna  Nelson,  a  witness  In  behalf  of  the 
state,  testified  substantially  as  follows :  Knew 
the  def«idant  and  the  deceased,  Warren  Mc- 
6ee.  On  the  2Cth  day  of  Angust,  1907,  the 
deceased  and  witness  were  sitting  on  the 
gallery  of  her  house.  While  there  the  defend- 
ant passed  three  times.  The  first  time  he 
passed  he  spc^e  to  McOee.  After  he  passed 
the  last  time,  he  came  back  in  about  half 
an  hour.  Witness  and  McOee  were  then 
eating  dinner.  He  came  in,  and  witness  ask- 
ed him  "If  lie  would  have  some  dinner,"  and 
he  said,  "Yes."  Heard  no  words  spoken  by 
any  one  after  that  "Got  up  to  fix  a  plate." 
Turned  her  back  on  them.  Reached  over 
under  the  kitchen  shelf  to  wash  the  plate, 
and  as  she  did  so  the  shooting  took  place. 
Was  shocked.  Did  not  see  the  defendant  aft- 
er the  shooting,  but  beard  him  running  out 
of  the  house.  After  recoTcring  from  the 
shock  she  looked  at  McOee.  He  was  Bitting 
in  a  chair,  dying. 

The  defendant  testified:  Be  knew  the  de- 
ceased, Warren  McOee.  He  (McOee)  lived 
or  was  staying  In  Texas  In  November  and 
^December,  1006.  Saw  two  letters  from  him 
ta  his  wife,  written  while  he  was  in  Texas, 
in  1006.  He  offered  to  read  the  letters  to 
the  Jury,  to  show  Improper  relations  between 
McOee  and  his  wife,  and,  the  state  object- 
ing, the  court  refused  to  allow  him  to  do  so. 
McOee  returned  to  Howard  county,  In  March 
or  April,  1907,  when  defendant  saw  him 
about  the  letters,  and  he  (McOee)  promised 
to  "have  nothing  more  to  do  with  bis  (de- 
fendant's) wife."  He  still  visited  her,  and 
defendant's  wife  finally  left  him.  On  the 
day  of  the  shooting,  when  on  his  way  to 
visit  bis  wife  at  the  residence  of  Ike  Oar- 
land,  where  she  was  making  her  home,  he 
saw  McOee  go  into  the  house  where  his  wife 
was.  He  (defoidant)  did  not  go  into  the 
house,  but  went  to  his  brother's,  and,  not 
finding  him  at  home,,  "went  past  Susanna 
Nelson's"  to  the  Porter  Place  for  his  brother, 
and  as  he  (brother)  was  not  there  he  re- 
turned to  his  brother's  house,  and  still  hia 
brother  was  not  at  home.  He  then  went  to  a 
store,  and  went  down  by  Susanna  Nelson's. 
He  saw  McOee  leave  Ike  Oarland's  house 
and  go  to  Nelson's,  and  he  (defendant)  went 
home,  got  his  gun,  and  came  back  to  where 
McOee  was.  He  went  there  to  talk  to  McOee 
about  bis  relations  to  his  wife,  and  carried 
his  gun  with  him  to  protect  himself  igalnst 
any  attack  that  might  have  been  made  upon 
him.  When  he  walked  into  Mrs.  Nelson's 
house,  McOee  was  sitting  at  the  table  eating. 
She  asked  him  if  he  would  have  some  dinner, 
and  be  said,  "Yes,"  and  she  arose  to  fix  a 
plate,  and  he  spoke  In  a  friendly  manner 
to  McOee,  and  he  (McOee)  In  an  Instant 
threw  bis  hand  to  his  hip  pocket  like  be  was 
going  to  draw  his  pistol,  and  defendant  shot 
him,  and  ran,  thinking  McOee  might  shoot 


him.  As  he  ran  he  threw  bin  pistol  Into 
Mine  creek. 

The  prosecuting  attorney  asked  the  de- 
fendant while  testifying  as  follows:  "I  will 
ask  yon  if  it  Is  not  a  fact  that,  three  or  four 
weeks  before  you  killed  Warren,  If  you  did 
not  take  your  wife  Into  the  room  and  strip 
her  naked,  and  literally  wear  her  out  about 
one  Joe  Thomas?"  He  answered:  "No." 
The  defendant  objected  to  this  testimony, 
and  the  court  overruled  the  objection.  With- 
out objection  he  testified  that  he  whipped  his 
wife  about  Warren  McOee;  that  he  was  ar- 
rested for  whipping  her. 

Other  witnesses  testified  about  improper 
relations  exl sting  between  McOee  and  de- 
fendant's wife,  and  that  def«idant  was  a 
peaceable  and  law-abiding  man,  and  that  Mc- 
Oee  was  dangerous. 

No  pistol  was  found  upon  the  person  of  Mc- 
Oee when  be  was  killed. 

W.  S.  Scherley  and  W.  O.  Stone  testified 
that  the  defendant  admitted  to  them  that  he 
had  whipped  his  wife.  To  the  admission  of 
this  testimony  the  defendant  objected,  and 
the  court  overruled  his  objection. 

The  court,  over  the  objection  of  the  de- 
fendant, instructed  the  Jury,  In  part,  as  fol- 
lows: "The  Jury  are  told  that  the  law  has 
such  a  regard  for  sanctity  of  human  life  that 
no  one  may  kill  another  in  self-defense  ex- 
cept as  a  last  resort,  and  when  all  other 
means  have  failed.  So  In  this  case,  although 
yon  may  believe  from  the  evidence  that  the 
deceased  made  a  demonstration  as  if  to 
draw  a  gun  for  the  purpose  of  doing  the 
defendant  some  violent  Injury,  still  It  was 
the  duty  of  the  defendant  to  have  done  all 
that  was  reasonable  In  his  power  and  con- 
sistent with  his  safety  to  prevent  the  deceas- 
ed from  shooting  him,  and  If  yon  find  that 
he  could  by  leaving  the  house,  by  closing  the 
door,  or  In  any  other  way,  have  averted  the 
necessity  for  the  kflling  consistent  with  his 
safety,  it  was  his  duty  to  have  done  so,  and 
if  he  failed  to  do  this  he  would  be  guilty  of 
murder  In  the  second  degree;  if  be  acted 
with  malice  in  firing  the  shot  he  would  be 
guilty  of  murder  in  the  second  degree;  or 
of  voluntary  manslaughter  if  he  acted  with- 
out malice  as  defined  in  these  instructions.** 

And,  at  the  request  of  the  defendant,  in- 
structed the  jury.  In  {lart,  as  follows: 

"(2)  You  are  Instructed  that  if  you  believe 
from  the  evidence  that  the  defendant  went 
to  the  house  of  Susanna  Nelson,  where  he 
thout^t  the  deceased  wai^  for  the  purpose  of 
only  remonstrating  with  him,  and  persuad- 
ing him  to  cease  his  attentions  to  and  his 
relations  with  the  defendant's  wife,  and  tliat 
deceased  first  assaulted  the  defendant  with 
a  murderous  intent,  then  the  defendant  was 
not  bound  to  retreat,  but  might  stand  bis 
ground,  and  If  need  be  kill  assailant,  and  If 
you  believe  the  defendant  fired  the  fatal  shot 
believing  at  the  time  that  it  was  the  inten- 
tion of  the  assailant  to  kill  him,  or  to  do  him 
some  great  bodily  barm,  without  fault  or 
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car«IeaBne88  on  hla  part,  tben  he  wonid  b« 
Jnstiflable  and  should  be  acquitted." 

"(4)  I(  the  Jury  believe  from  the  evidence 
that  at  the  time  of  the  shooting  the  deceased 
was  making,  or  attempting  to  make,  an  as- 
aanlt  upon  the  defendant  under  such  cir- 
cumstances as  made  it  reasonable  for  de- 
fendant to  believe  that  he  was  In  immediate 
danger  of  losing  Us  life,  or  of  receiving 
great  t>odU7  injury  at  the  hand  of  the  de- 
ceased, and  if  the  defendant  did  so  honestly 
believe  and  fire  the  fatal  shot  while  acting 
in  good  faith,  under  such  belief,  in  order  to 
protect  himself,  then  under  the  law  be  Is 
excused." 

The  Jury  in  finding  the  defendant  guilty 
of  manslaughter  neceasarlly  found  that  he 
did  not  act  in  self-defense  when  he  killed 
McOea  Under  the  evidence  the  assessment 
of  the  punishment  at  three  years'  imprison- 
ment in  tlie  penitentiary  was  moderate,  be- 
low what  It  could  have  been  reasonably  fixed, 
and  shows  the  absence  of  prejudice.  In  this 
view  of  the  facts  the  remarks  of  tlie  prose- 
cuting attorney  as  to  the  whipping  of  de- 
fendant's wife  and  the  evidence  upon  the 
same  subject  could  not  have  been  prejudicial, 
and  was  not  prejudicial  for  the  further  rea- 
son the  defendant  voluntarily,  and  without 
objection,  testified  that  he  had  whipped  bis 
wife  because  of  her  illicit  relations  to  Mc- 
Oee,  and  had  been  arrested  for  so  doing. 

The  instruction  objected  to  and  those  given 
at  the  request  of  tbe  defendant  must  be  con- 
strued together.  Construed  in  this  manner, 
the  Jury  were  told  that,  if  the  deceased  made 
a  demonstration  as  If  to  draw  a  gun  for  tbe 
purpose  of  doing  the  defendant  some  violent 
injury.  It  was  his  duty  to  do  whatever  he 
could  consistent  with  his  safety  to  avoid  the 
necessity  of  the  killing ;  but,  if  the  deceased 
first  assaulted  the  defendant  with  a  murder- 
ous intent,  he  was  not  bound  to  retreat,  but 
might  stand  his  ground,  and  if  need  be  slay 
the  assailant,  or  if  the  assault  was  under 
such  circumstances  as  made  it  reasonable  for 
the  defendant  to  believe  that  he  was  in  im- 
mediate danger  of  losing  his  life  or  of  receiv- 
ing a  great  bodily  injury  at  tbe  hands  of  de- 
ceased, and  he  so  believed,  and  fired  the  fatal 
shot,  he  would  t>e  excused.  While,  under  the 
instructions  given  at  the  Instance  of  the  de- 
fendant, he  was  not  bound  to  retreat  if  the 
deceased  first  assaulted  him  with  a  murder- 
ous intent,  he  was,  nevertheless,  under  the 
instruction  objected  to,  bound  to  do  what  be 
could  consistent  with  his  safety  to  avoid  tbe 
killing,  and  at  the  same  time  bold  bis  ground. 
The  court  evidently  did  not  mean  to  include 
under  "a  demonstration  as  If  to  draw  a  gun" 
a  first  assault  with  a  murderous  intent  Oon- 
etrued  in  this  maimer,  tbe  appellant  has  no 
right  to  complain  of  the  instructions. 

The  evidence  was  amply  sufficient  to  sus- 
tain the  verdict  of  tbe  Jury,  and  shows  that 
they  were  free  from  malice  against  the  ap- 
pellant 

Judgment  afiSrmed. 
106  S.W.-48 


OOLB  V.  STATB. 
(flnprema  Court  of  Arkansas.     Dec  9,  1907.) 

1.  Pabdors  —  ConsTirnnoRAi,  Pbovisions  — 

AUTHOBIrr  to  PABDOIf . 

Under  Const  art.  6,  i  IS,  giving  the  Oov- 
emor  power  to  grant  reprieves,  commutations 
of  sentences,  and  pardons  after  conviction,  etc., 
the  Governor  has  power  to  pardon  a  criminal 
while  the  latter's  case  is  pending  a  final  deter- 
mination in  the  Supreme  Court,  since  an  ap- 
peal only  suspends  the  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Pardon,  »  12.] 

2.  Baux— EmcT  or  Pabdon— Costs. 

A  pardon  irandlng  appeal  from  a  convic- 
tion wherein  a  fine  was  imposed,  absolves  de- 
fendant from  the  payment  of  the  fine  to  the 
state,  and  takes  away  the  criminal  character  of 
the  Jndgment  for  costs,  preventing  their  collec- 
tion through  imprisonment,  but  leaves  in  force 
the  Judgment  of  costs  to  be  collected  as  a  civil 
debt 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  Pardon,  S{  18,  19.] 

Appeal  from  drcolt  Court  Sebastian 
County. 

W.  H.  Cole  appeals  from  a  conviction  of 
Sabbath  breaking,  and  moves  to  dismiss  bis 
appeeL    Appeal  dismissed. 

Sam  Bdmondson  and  Bowe  &  Bowe,  for  ap- 
pellant William  F.  Klrt>y,  Atty.  Gen.,  and 
A.  A.  McDonaM,  Pros.  Atty.,  for  tbe  State. 

PER  CTTBIAH.  Cole  was  convicted  in  the 
Ft  Smith  district  of  Sebastian  county  for 
the  crime  of  Sabbath  breaking,  and  fined  $50, 
and  has  appealed.  While  his  appeal  was 
pending  in  this  court  the  acting  Governor  is- 
sued him  a  pardon,  wbich  appears  to  be  in 
the  usual  form,  pardoning  and  absolving  him 
from  the  said  Judgment  and  of  the  etTects  and 
consequences  thereof.  Appellant  thereafter 
filed  a  motion,  exhibiting  said  pardon  in 
court,  praying  that  his  appeal  be  dismissed 
and  that  Judgment  be  rendered  against  the 
state  for  the  cost  of  the  briefs. 

The  Constitution  gives  the  Governor  tbe 
irawer  "to  grant  reprieves,  commutations  of 
sentence  and  pardons  after  conviction;  and 
to  remit  fines  and  forfeitures  under  such 
rules  and  regulations  as  shall  be  prescril>ed 
by  law."  Section  18,  art  6,  Const  Ark.  It 
has  been  questioned  whether,  when  a  case  is 
pending  In  an  appellate  court  on  appeal,  the 
Governor  has  a  right  In  advance  of  the  final 
decision,  to  Issue  a  pardon.  An  appeal  to 
this  court  only  suspends,  and  does  not  vacate, 
a  Judgment  of  conviction,  and  it  cannot  be 
said  that  the  Governor  has  not  tbe  power,  if 
be  sees  fit  to  exercise  it  to  pardon  a  crim- 
inal while  the  case  Is  pending  a  final  deter- 
mination In  the  Supreme  Court  Authority 
for  it  may  be  found  In  State  v.  Alexander,  78 
N.  C.  231,  22  Am.  Bep.  676;  State  v.  Carson, 
27  Ark.  469. 

Tbe  only  other  matter  In  the  case  is  tdie 
effect  of  the  pardon,  and  this  was  settled  by 
the  decision  of  this  court  in  Ex  parte  Purcell, 
61  Ark.  17,  31  S.  W.  738.  Briefly  stated,  this 
pardon  absolves  .Cole  from  the  payment  of 
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the  flue  to  the  state,  and  takes  away  the  crlm- 
,  Iiial  character  of  the  Judgment  for  costs,  pre- 
yentlng  Its  collection  through  Imprison- 
ment, but  leaves  In  force  the  Judgment  of 
costs  to  be  collected  as  a  cItU  debt,  and  not 
subject  to  be  enforced  by  Imprisonment  on 
default  of  payment. 

The  order  of  the  court  is  that  the  appeal 
be  dismissed,  at  the  cost  of  the  appellant,  and 
that  the  Judgment  of  the  lower  court.  In  so 
far  as  the  costs  axe  concerned,  remain  In 
'  force  as  a  debt  Its  character  as  a  criminal 
Judgment  has  been  taken  away  by  the  par- 
don. 

Dismissed,  at  the  cost  of  the  appellant 


McNEELX  et  al.-  y.  STATE. 
(Supreme  Court  of  Arkansas.     Dec.  9,  1907.) 
Dbwdress  —  Elkherts  or  Offense  —  Siat- 

T7TES. 

Under  Klrby's  Dig.  f  1810,  proyiding  that, 
if  any  man  or  woman  cohabit  together  as  hus- 
band and  wife  without  being  married,  each  of 
them  shall  be  guiltv  of  a  misdemeanor,  proof  of 
sexual  intercourse  between  persons  not  married, 
though  living  in  the  same  nouse,  is  Insufficient 
to  constitute  the  offense  defined,  without  evi- 
dence that  they  cohabited  and  dwelled  together 
and  deported  themselves  toward  each  other  as 
husband  and  wife. 

[Ed.  Note.— Far  cases  in  point,  see  Cent  Dig. 
vol.  32,  Lewdness,  iS  1-4.] 

Appeal  from  Circuit  Court  Little  Elver 
County;  James  S.  Steel,  Judge. 

S.  W.  McNeely  and  Ella  Pazton  were  con- 
victed of  Illegal  cohabitation,  and  they  ap- 
peal.   Reversed  and  remanded. 

Scott  &  Head,  for  appellants.  William  F. 
Klrby,  Atty.  Gen.,  and  Dan.  Taylor,  Aast 
Atty.  Gen.,  for  the  State. 

BATTLE,  J.  S.  W.  McNeely  and  Ella  Pax- 
ton  were  indicted  for  and  convicted  of  illegal 
cohabitation.  The  Attorney  General  confesses, 
error  because  tlie  verdict  is  not  sustained  by 
evidence. 

The  statute  provides  that  "If  any  man  and 
woman  cohabit  together  as  husband  and  wife 
without  being  married  each  of  them  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc.  Klr- 
by's Dig.  {  1810.  Sexual  Intercourse  between 
persons  not  married,  though  living  In  the 
same  house.  Is  not  suflSclent  to  constitute  the 
offense  of  "cohabiting  together  as  husband 
and  wife,  without  being  married."  Taylor  v. 
State,  86  Ark.  84.  "If  they  live  together  In 
the  same  house,  in  like  manner  as  respects 
bed  and  board  as  marks  the  Intercourse  be- 
tween husband  and  wife,  they.  In  sense  and 
meaning  of  the  statute,  cohabit  as  husband 
and  wife."  Sullivan  v.  State,  32  Ark.  191. 
They  must  "cohabit  together  as  husband  and 
wife";  must  dwell  together  as  if  conjugal  re- 
lations existed  between  them;  must  deport 
themselves  toward  each  other  as  husband  and 
wife. 

In  this  case  there  Is  no  evidence  that  the 
defendants  ate  at  the  same  table  or  slept  in 


the  same  room,  or  cohabited  together  as  bns- 
band  and  wife. 

The  confession  of  error  Is  sustained. 

Reverse  and  remand  for  a  new  triaL 


OOOKSET  v.  STATE. 
(Supreme  Court  of  Arkansas.     Dec.  0,  1907.) 
OBSTsuonna  JtJsncE  —  RESiBTnia  Akbebt— 

Obbtruoubo  Service  or  WAREiiHT— Soir- 

FioiENCT  or  Evidence. 

In  a  prosecution  of  defendant  for  resisting 
arrest  by  refusing  and  obstructing  the  service  of 
a  warrant  on  him,  evidence  that  defendant  at 
first  refused  to  accede  to  the  officer's  request  to 
go  to  court,  but  finally  agreed  to  and  did  go, 
was  insufficient  to  authorize  a  conviction,  in  the 
absence  of  evidence  of  an  attempt  to  arrest  de- 
fendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Obstructing  Justice,  !{  1,  32.] 

Appeal  from  Circuit  Ourt,  Sevier  County ; 
James  S.  Steel,  Judge. 

Frank  Ciooksey  was  convicted  of  resisting 
arrest  and  appeals.    Reversed. 

Otis  T.  Wlllgo,  for  appellant  William  F. 
Eirby,  Atty.  Gen.,  and  Dan'l  Taylor,  Asst. 
Atty.  Gen.,  for  the  State. 

BATTLE,  J.     This  prosecution  was  com- 
menced before  a  Justice  of  the  p^ce  by  fil- 
ing the  following  aflSdavlt: 
"State  of  Arkansas,  County  of  Sevier. 

"Omes  J.  J.  Jackson  and  states  that  on  the 
14th  day  of  June,  1905,  Frank  C!ooksey  did 
then  and  there  resist  arrest  by  refusing  and 
obstructing  the  service  of  a  warrant  upon 
him,  the  said  J.  J.  Jackson  then  and  there 
being  duly  sworn  and  acting  marshal  of  the 
town  of  Horatio.  J.  J.  Jackson. 

"Subscribed  and  sworn  to  before  me  this 
14th  day  of  June,  190S. 
"[Signed]  T.  S.  Trlbble,  J.  P." 

— and  was  taken  to  the  circuit  court  of  Se- 
vier county  by  appeal.  He  was  convicted  In 
that  court,  and  appealed. 

The  evidence  against  him  was  embraced  In 
the  testimony  of  the  prosecuting  witness,  J. 
J.  Jackson.  He  testified  "that  about  June. 
1905,  he  was  marshal  of  Horatio,  and  called 
on  the  appellant  and  demanded  50  cents 
scavenger  fees,  which  be  refused  to  pay.  I 
reported  his  refusal  to  the  mayor.  The  first 
time  I  went  to  Mr.  Cooksey  he  was  running 
a  drug  store,  and  be  wouldn't  pay  any  at- 
tention to  me,  but  said  he  went  to  a  higher 
court  He  walked  la  behind  the  counter  and 
pulled  out  a  drawer,  and  I  told  blm  'twas 
no  use  to  get  contrary,  to  Just  go  down  there 
(to  the  mayor's  court).  He  wouldn't  go,  and 
I  called  In  a  couple  of  men,  and  then  I  had 
an  understanding  with  him  that  he  would 
come  down  there.  He  went  on,  but  didn't 
come  to  court,  and  the  next  time  I  saw  him 
he  was  in  the  butcher  shop,  and  I  went  la 
there  and  told  htm  he  hadn't  gone,  and  that 
he  must  go,  and  he  said  I  couldn't  carry  him, 
and  I  told  him  he  was  too  large  for  me  to 
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'tote.'  He  and  hla  brother  walked  off.  Later 
In  the  CTentng  be  came  and  set  down  by  tbe 
blacksmitb  shop,  and  I  walked  up  and  said 
to  him,  'Mr.  Cooksey,  you  must  go  down  to 
the  court  with  me,'  and  he  said,  'All  right,  I 
will  go  up  and  appear,  bnt  I  don't  want  you 
to  go  with  me,'  and  I  said,  'All  right'  He 
then  got  up  and  went  to  court" 

There  was  no  evidence  of  an  attempt  to  ar- 
rest appellant  and  consequently  there  was 
no  resistance  or  an  obstruction  to  an  arrest 
The  officer's  effort  seems  to  have  been  to  per- 
suade him  to  go  of  his  own  volition  to  court 
and  he  finally  agreed  and  did  go. 

There  was  no  evidence  to  snstaln  the  ver- 
dict of  the  Jury. 

Beverse  and  remand  for  a  new  trial. 


BABIi  V.  ST.  LOUIS,  I.  M.  &  S.  BY.  00. 
<Sapreme  Court  of  Arkansas.     Dec.  9,  1907.) 

1.  BaHAOADS— IRJUBT  TO  ANIK AI.8  —  STATU- 
TOBT  liAW. 

Klrby's  Dig.  {  6776,  provides  that  the  own- 
er of  stock  killed  or  wounded  by  any  railroad 
train  may  recover  the  damages  sustained  in  any 
court  having  jurisdiction  In  the  county  where 
the  killing  or  wounding  occurred.  H^d,  such 
section  only  included  the  killing  or  wounding  of 
animals  by  an  actual  contact  or  collision  with 
railroad  trains  within  tbe  state,  and  did  not 
cover  injuries  to  animals  sustaineid  by  their  mere 
fright,  caused  by  the  oiteratlon  of  the  trains. 

2.  Same— Cohmor-Law  LiiABiT,iTr. 

A  railroad  company  is  under  a  common-law 
liability  for  injuries  to  animals  caused  by  fright 
due  to  the  negligent  operation  of  trains. 

Appeal  from  Circuit  Court  Conway  Counr 
ty;   J.  H.  Basham,  Judge. 

Action  by  B.  D.  Earl  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Company. 
From  a  judgment  for  defendant  plaintiff 
appeals.    Berersed  and  remanded. 

W.  P.  Strait  for  appellant 

BATTLE,  J.  This  action  was  commenced 
<Hi  the  18th  day  of  September,  1906.  Plain- 
tiff in  his  complaint  alleged  as  follows: 
"That  on  or  about  the  15th  day  of  April, 
1006,  the  exact  date  and  hour  of  the  day 
being  to  this  plaintiff  unknown,  and  there- 
fore cannot  be  alleged,  and  at  a  point  about 
two  miles  east  of  Morrllton,  on  the  Plummer- 
vllle  and  Morrllton  road,  where  the  same  ap- 
proaches near  and  In  close  proximity  and 
parallel  to  the  said  defendant's  railroad  track 
and  right  of  way,  and  at  a  point  upon  said 
-wagon  road  where  the  plaintiff  had  a  right 
to  be  and  to  have  his  team,  and  while  he 
was  driving  along  said  road,  at  said  point, 
in  pursuance  to  this  right  the  said  defendant 
company,  by  its  agents  and  employes,  on  a 
-west-bound  train,  the  exact  number  and  char- 
acter of  which  is  unknown  to  plaintiff,  ex- 
cept that  same' was  a  'pay  train,'  and  at  a 
time  when  they  knew,  or  were  In  possession 
of  such  facts  as  would  Inform  a  reasonable 
person  of,  the  danger  occasioned  thereby  and 
of  the  probable  Injury  to  said  team,  did  neg- 
ligently and  willfully,  and  as  this  plaintiff 


believes,  and  therefore  alleges,  for  tlie  pur- 
pose of  frightening  and  scaring  said  team 
and  causing  It  to  do  injury  to  itself,  delib- 
erately and  purposely  commenced  to  permit 
steam  to  escape  from  Its  engine  and  sound 
its  whistle,  by  which  negligent  permitting 
of  said  steam  to  escape  and  sounding  of 
whistle,  the  said  team  of  horses,  the  prop- 
erty of  plaintiff,  became  frightened  and  scar- 
ed; and  that  after  said  defendant  company 
saw,  or  could  have  seen,  this  condition,  and 
at  a  time  when  they  were  not  required  by 
law  to  make  any  alarm  and  were  not  ap- 
proaching any  crossing,  continued  to  purpose- 
ly and  negligently  sound  said  whistle  and 
permit  said  steam  to  escape  long  after  they 
bad  passed  said  plaintiff's  team,  by  reason 
of  which  the  said  horses  were  so  frightened 
as  to  cause  them  to  rear,  plunge,  and  at- 
tempt to  run  away,  by  reason  of  which  they 
were  entangled  in  their  harness,  one  of  which 
was  thrown  to  the  ground  and  received,  by 
reason  of  said  fright,  plunging,  and  falling, 
serious  wounds  and  injuries,  all  of  which 
was  the  proximate  and  direct  effect  of  the 
negligent  and  willful  sounding  of  said  whis- 
tle and  escaping  of  said  steam,  to  the  plain- 
tiff's injury  and  damage  In  the  sum  of  $175." 

The  defendant  St  Louis,  Iron  Mountain  & 
Southern  Bailway  Company,  In  part,  answer- 
ed as  follows:  "(2)  For  further  answer,  the 
defendant  says  that  if  plaintiff's  horse  was  in- 
jured at  the  time  and  place  alleged,  It  was  an 
injury  from  the  running  of  trains  alleged:  and 
such  injury  occurred  more  than  12  months  be- 
fore the  filing  of  the  suit  or  the  bringing  of 
the  action,  and  therefore  this  suit  is  barred 
by  tbe  statute  of  limitation,  which  defendant 
proves  as  a  defense  to  plaintiff's  alleged 
cause  of  action." 

To  this  paragraph  of  the  answer  plaintiff 
demurred,  which  demurrer  the  court  over- 
ruled. To  this  ruling  of  the  court  the  plain- 
tiff excepted,  and,  electing  to  stand  upon 
his  demurrer,  judgment  was  rendered  In  fa- 
vor of  tbe  defendant,  and  plaintiff  appealed. 

The  answer  was  based  and  sustained  upon 
the  following  statute: 

"Any  person  who  owns  stock,  as  aforesaid, 
in  his  own  right  or  who  has  a  special  own- 
ership therein,  having  any  such  horses,  mules, 
cattle  or  other  stock  killed  or  wounded  by 
any  railroad  trains  running  in  this  state, 
may  sue  the  company  running  such  trains 
for  the  damages  sustained  by  the  killing  or 
wounding,  in  any  court  having  jurisdiction 
of  the  damages.  In  the  county  where  tbe  kill- 
ing or  wounding  occurred,  at  any  time  with- 
in twelve  months  after  the  killing  or  wound- 
ing occurred,  and  recover  such  damages  as 
the  court  or  jury  trying  the  case  may  assesa" 
Klrby's  Dig.  {  6776. 

A  statute  of  Texas  provides:  "Each  and 
every  railroad  company  shall  be  liable  to  the 
o-wner  for  the  value  of  all  stock  killed  or  In- 
jured by  tbe  locomotives  and  cars  of  such 
railroad  company  in  running  over  their  re- 
spective railways  vhlch  may  be  recovered 
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hy  Bult  before  any  court  baying  competent 
Jurisdiction  of  tbe  amount  If  the  railroad  com- 
pany fence  in  their  road,  they  Bball  only  then  be 
liable  In  case  of  Injury  resulting  from  the 
want  of  ordinary  care."  In  construing  this 
statute  In  Railway  Company  t.  Hughes,  68  Tex. 
290,  4  S.  W.  482,  Mr.  Justice  Stayton,  In  de- 
livering the  opinion  of  the  court,  said:  "This 
statutory  liability  Is  based  on  an  injury  caus- 
ed by  locomotives  and  cars.  It  certainly  was 
never  intended  that  such  a  liability  should 
exist  even  in  case  of  contact  between  a  loco- 
motive or  car  and  an  animal.  If  tbe  contact 
was  by  the  movements  of  tbe  animal  while 
tbe  engine  or  car  was  stationary,  and,  to 
make  clear  the  manner  in  which  the  Injury 
must  be  caused  by  the  locomotive  or  car,  tbe 
statute  declares  that  It  must  be  Incurred  In 
running  over  their  respective  railways.  This 
Involves  the  Idea  of  contact  between  a  run- 
ning engine  or  car  and  the  animal,  and  not 
an  injury  resulting  in  some  Indirect  man- 
ner from  the  operation  of  a  railway." 

In  construing  the  Texas  statute,  he  refers 
to  similar  statutes  of  Indiana,  Missouri,  and 
Illinois  and  the  construction  placed  upon 
them  by  tbe  courts.  The  statute  of  Indiana 
provides:  "That  whenever  any  animal  shall 
be  killed  or  Injured  by  the  car  or  locomo- 
tives or  other  carriages  used  on  any  railroad 
In  this  state,  the  owner  thsreof,  may  sue  the 
railroad  company  before  a  Justice  of  the 
peace."  "Under  this  statute,"  he  says,  "It  has 
been  steadily  held  that  a  railroad  company 
was  not  liable  for  an  Injury  which  resulted 
from  an  act  of  tbe  Injured  animal  caused 
by  fright  Induced  by  the  ears,  and  not  from 
actual  contact  between  the  car,  locomotive, 
or  other  carriage  of  the  railway,  and  the 
animal."  Railroad  Company  v.  Hasket,  10 
Ind.  *09,  71  Am.  Dec.  836;  Railway  Company 
V.  Smith,  68  Ind.  675. 

Missouri  has  a  statute  Bimllar  to  the  Tex- 
as statute.  Under  It  the  courts  have  held 
that  a  "direct  or  actual  collision  was  con- 
templated, that  when  tbe  agents  of  the  road 
ran  the  locomotives  or  cars  against  any  an- 
imal, and  thereby  Injured  it,  or  In  any  oth- 
er manner  It  was  hurt  by  actual  contact  or 
touch,  then  the  company  would  be  responsible 
for  tbe  penalty,  otberwlee,  not."  LAferty  v. 
Railroad  Company,  44  Mo.  201;  Croy  v.  Rail- 
way Company,  19  Am.  &  Eng.  Ry.  Cas.  608. 

A  statute  of  Illinois  provides,  when  the 
fences  It  requires  to  be  erected  by  railroad 
corporations  are  not  made  as  therein  requir- 
ed, or  when  such  fences  are  not  kept  In  good 
repair,  such  railroad  corporations  shall  foe  lia- 
ble for  all  damages  which  may  be  done  by 
the  "agents,  engines  or  cars"  of  such  corpo- 
rations, to  cattle,  horses,  or  other  stock.  It 
has  been  held  tbe  railroad  company  Is  lia- 
ble under  the  statutes  only  for  injuries  done 
by  tbe  agents,  engines,  or  cars  of  tbe  com- 
pany, and  not  merely  caused  by  the  act  of 
tbe  animal.  Induced  by  fright  catised  by  a 
train— the  injury  must  be  caused  by  actual 
collision.    Sobertz  v.  IndlanaiwUs,  Blooming- 


ton  A  Western  Ry.  Co.,  107  111.  577;  Id.,  15 
Am.  Ency.  R.  R.  Cas.  528. 

Construing  section  6776  of  KIrby's  Digest 
according  to  the  authorities  cited,  the  kill- 
ing and  wounding  therein  referred  to  are 
only  such  as  are  caused  by  an  actual  con- 
tact or  collision  wltb  railroad  trains  running 
In  this  state,  and  not  by  fright  caused  by  a 
train.  This  we  bold  to  be  tbe  correct  con- 
struction of  the  statute.  But  we  do  not 
mean  to  say  that  In  no  case  can  damages 
be  recovered  for  Injuries  to  animals  caus- 
ed by  trains  where  ttiere  is  no  collision.  In- 
juries to  animals  may  occur  without  con- 
tact or  collision  with  running  trains  of  which 
the  proximate  cause  may  be  the  negligence 
of  the  railway  company  or  its  employes,  in 
which  cases  there  would  be  a  right  to  recover 
damages,  but  not  under  the  statute. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  Is  remanded,  with  direction  to  the 
court  to  sustain  the  demurrer  and  for  fur- 
ther proceedings. 


UNION  SAWMILL  00.  et  at  v.  PELSEN- 

THAL  LAND  &  TOWNSITB  CO. 

(Supreme  Court  of  Arkansas.    Dea  0,  1907.) 

1.  APPEAIr-StTPSBSKDKAS— EfITKCT    AS    STAT— 

Injunction. 

The  execution  of  a  supersedeas  bond  does 
not  stay  so  much  of  a  decree  as  grants  or  die- 
solves  an  injunction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  H  2277,  227ai 

2.  SxTPEBSEDBAS— Right  to  Wbit — GaonNDS. 

Injunctions  and  writs  of  supersedeas  are  is- 
sued by  the  Supreme  Court  to  preserve  the 
status  quo,  where  tbe  justice  of  the  case  requires 
It 

Appeal  from  Union  Chancery  Court;  B.  O. 
Mahoney,  Chancellor. 

Action  between  tbe  Felsenthal  Land  & 
Townslte  Company  and  the  Union  Sawmill 
Company  and  others.  From  the  judgment 
the  sawmill  company  appeals,  and  the  Felsen- 
thal Land  &  Townslte  Company  moves  to 
quasb  or  modify  the  writ  of  supersedeas  Is- 
sued. Stay  of  proceedings  under  12ie  Judg- 
ment appealed  from  ordered  imtll  hearing  on. 
tbe  merits. 

Bunn  &  Patterson,  for  appellant  Smead 
&  Powell  and  Campbell  &  Stevenson,  for  ap- 
I)ellee. 

PER  CURIA&I.  The  material  part  of  the 
Judgment  In  this  case  Is  as  follows:  '^Riat 
the  Union  Sawmill  Company  Is  a  corporation 
oigaged  In  tbe  manufacture  of  lumber,  and 
for  more  than  one  year  prior  to  the  Institu- 
tion of  this  suit  It  has  unlawfully  and  with- 
out right  opoated  Its  log  train  accoss  tbe 
said  lands  in  controversy,  tbe  property  of  the 
plalntifl,  for  the  purpose  of  conveying  logs  to 
their  sawmill ;  that  said  trespass  has  contin- 
ued for  some  length  of  time,  and  will  contin- 
ue unless  prevented  by  order  of  tbia  court. 
and  that  the  Union  Sawmill  Company  should 
be  perpetually  restrained  from  passing  ovor 
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or  Interfertng  with  said  land  in  any  way; 
*  *  *  that  tbe  dtf endants,  the  UnlMi  Saw- 
mill OiMDpany,  its  agents,  employes,  and  serr- 
ants,  are  perpetually  enjoined  from  further 
entering  npon.  said  land  for  any  pntpose 
whatever,  except  that  within  ninety  days  the 
said  defendants,  the  Union  Sawmill  Compa- 
ny, can  use  said  lands  for  the  purpose  of  tak- 
ing and  removing  Its  steel  therefrom."  Tbe 
sawmill  company  appealed  to  this  court,  and 
filed  a  supersedeas  hond  in  the  statutory 
form,  and  the  clerk  issued  a  supersedeas  In 
usual  form.  Appellee  now  flies  a  motion  to 
quasb  the  supersedeas,  in  so  far  ae  it  stays 
so  miich  of  the  Judgment  as  enjoins  the  saw- 
mill company  from  operating  the  tog  road,  as 
above  set  forth. 

It  Is  well  settled  that  the  execution  of  a 
supersedeas  bond  does  not  stay  so  much  of 
a  decree  as  grants  or  dissolves  an  Injunction. 
2  Cyc.  913,  914,  and  notes ;  Payne  v.  McOabe, 
37  Ark.  818.  From  its  very  nature,  an  In- 
junction Is  not  such  a  judgment  as  can  be 
stayed  by  a  supersedeas  bond.  It  has  been 
the  practice  of  this  court  to  Issue  injunctions 
pendente  lite  or  writs  of  supersedeas  pend- 
ing litigation,  where  the  justice  of  the  cam 
required  the  status  quo  to  be  preserved.  The 
aiipellee's  rights  are  fully  protected  by  the  su- 
persedeas bond  whldh  has  been  filed,  and  the 
status  quo  should  be  preserved  pending  the 
appeal,  and  the  bond  cannot  do  that  It  U 
therefore  ordered  that  the  clerk  Issue  a  stay 
of  proceedings  under  the  jud^nent  api>ealed 
from  until  the  'hearing  of  this  case  upon  the 
merits,  or  until  the  further  orders  of  the 
court 


NASHVILLE   LUMBEai   CO.   w.   CORBELL 

et  al. 
(Supreme  Court  of  Arkansas.    Dec.  16,  1907.) 
Afpkai/— Sttpkbbedkas  OB  Stat  of  Pbocekd- 

IROS. 

Injunctions  and  writs  of  snperaedeas  are 
issued  Dy  the  Supreme  Court  to  preserve  the 
status  quo  pending  an  appeal,  wiiere  the  justice 
Of  the  case  requires  it,  but  not  for  the  purpose 
Of  creating  a  tetoporary  right 

[Ed.  -Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i  2215.] 

Appeal  from  Howard  Chancery  Court; 
Jas.  D.  Shaver,  Chancellor. 

Action  between  the  Nashville  Lumber  Com- 
pany and  J.  M.  Corbell  and  another.  From 
the  judgment  the  lumber  company  appeals. 
Motion  for  an  injunction  pending  appeal  de- 
nied. 

PHR  CURIAM.  This  is  a  motion  for  an 
injunction  pending  -aM)eal.  The  chancery 
court  refused  to  enjoin  Corbell  and  wife  from 
preventing  the  lumber  company  from  laying 
a  tramway  across  their  homestead,  on  the 
ground  that  the  conveyance  under  which  the 
lumber  company  claimed  was  void  because 
the  wife  bad  not  joined  therein,  and  dis- 
solved a  temporary  injunction  which  bad 
been  granted.     Injunctions  and  writs  of  su- 


persedeas are  issued  by  this  court  to  preserve 
the  status  quo  pending  an  appeal,  where  the 
justice  of  the  case  requires  it  but  not  for 
the  purpose  of  creating  a  temporafy  right. 
TbiB  case  is  the  converse  of  Union  Sawmill 
On.  y.  Felsentbal  Lend  &  Townslte  Co.,  106 
S.  W.  676.  For  the  reasons  there  given,  this 
application  is  denied. 


CLARKE  V.  SCHOOL  DIST.  NO.  16  et  al. 
(Supreme  Court  of  Arkansas.    Dec.  9,  1907.) 

1.  Schools  and  School  Distkicts— Dibbct- 
obs—Clebr— Salary-. 

Under  Kirb.v's  Dig.  {{  7630,  7631,  providing 
that  one  of  the  directors  of  a  school  district  sliall 
act  as  clerk,  and  prescribing  the  dnties  be  shall 
perform,  but  containing  no  iH>ovision  for  bis 
compensation,  a  tward  of  school  directors  ha^ 
no  authority  to  vote  a  salary  to  a  director  ap- 
pointed to  act  as  clerk,  since  in  the  absence  of 
legislation  be  took  the  position  with  its  burdens, 
and  without  pay. 

2.  Same— Funds  of  School  Dismicr— Un- 
lawful Patmekt— Recovebt. 

Funds  in  the  hands  of  a  county  treasurer 
belonging  to  a  school  district  illeeally  paid  by 
tbe  county  treasurer  for  salary  of  a  clerk  of  a 
board  of  school  directors,  may  be  recovered  back 
by  such  treasurer  on  discovery  of  his  mistake. 

3.  LnnTATioN  of  Actions— Time  of  Accbdal 
OF  Action— Time. 

Where  a  county  treasurer  illegally  paid 
money  Ijelonging  to  a  school  district  in  bis  hands 
to  a  member  of  the  board  of  school  directors 
for  salary  as  clerk  of  the  board,  limitations  be- 
gan to  run  against  the  right  of  such  county 
treasurer  and  the  school  district  to  recover  the 
money  so  paid  from  the  date  of  the  payment  and 
barred  such  rigbt  of  recovery  after  three  years. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  38,  Limitation  of  Actions,  {  269.] 

4.  Schools  and  School  DtSTBicrs  —  Funds 
OF  DiSTKicT— Unlawful  Payment— Reco v - 
EST— Action— Pasties. 

Where  a  county  treasurer,  having  illeKally 
paid  money  l>eIonging  to  a  school  district  as 
salary  to  the  clerk  of  a  board  of  school  directors, 
reimbursed  the  fund  from  his  individual  prop- 
erty, the  school  district,  though  not  a  necessary 
per^  to  a  suit  to  recover  the  amount  so  paid 
from  the  clerk  of  the  board,  was  not  an  improper 
party;  it  being  entitled  to  sue  for  the  county 
treasurer's  benefit 

5.  Limitation  or  Actions— Pbbsonb  Subject 
—Municipal  Cobpobations. 

The  statute  of  limitations  will  run  against 
a  school  district  as  well  as  a  county,  state,  or 
town. 

6.  Schools  and  School  Disraicrs— Cobpoba- 
tions—Right  TO  Su«. 

Under  the  express  provisions  of  Kirby's 
Dig.  i  7541,  a  school  district  is  a  corporation, 
and  may  sue  in  any  court  of  the  state  having 
competent  Jurisdiction. 

[Ed.  Note. — For  cases  in  point  see  Ont  Dig. 
vol.  43,  Schools  and  School  Districte,  {  271.] 

7.  Samis— Pabtibs. 

The  state  is  not  a  necessary  party  to  an  ac- 
tion by  a  school  district  to  recover  funds  illegal- 
ly paid  out  on  a  warrant  of  its  directors  by  the 
county  treasurer,  for  the  latter's  benefit ;  he  hav- 
ing reimbursed  the  fund  for  the  amount  so  paid. 

Appeal  from  Circuit  Court,  Clark  County ; 
J.  M.  Carter,  Judge. 

Action  by  school  district  No.  16  of  Clark 
county  and  another  against  George  W.  Clarke 
to  recover  from  defendant  ^K)  -and  interest 
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alleged  to  have  been  paid  to  defendant  by 
plaintiff  Benjamin  Bussell,  treasurer  of  said 
connty,  on  six  school  warrants  issued  to 
Clarke  VIrhlle  be  was  one  of  the  school  direct- 
ors of  such  district.  The  complaint  charged 
that  defendant  Clarke  drew  from  the  county 
school  funds  of  the  district  on  warrants  pre- 
sented to  the  treasurer  and  signed  by  the  di- 
rectors of  the  school  district  the  sum  of  |90, 
on  annual  warrants  of  $15  each,  for  services 
rendered  by  him  as  clerk  of  the  school  dis- 
trict while  defendant  Clarke  was  one  of  the 
directors  thereof ;  that  such  warrants  were  is- 
sued without  authority  of  law,  and  that  the 
sum  of  |90  had  been  drawn  by  Clarke  unlaw- 
fully and  without  authority.  The  case  orig- 
inated in  the  justice  court,  and  no  demurrer 
or  answer  was  filed  until  It  reached  the  cir- 
cuit court,  where  defendant  filed  a  'demurrer, 
alleging  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  that 
there  was  a  misjoinder  of  parties,  and  that 
the  complaint  on  its  face  shows  that  the 
claim  was  barred  by  limitations.  The  de- 
murrer was  overruled,  whereupon  defendant 
answered,  admitting  that,  while  one  of  the  di- 
rectors of  the  school  district,  be  accepted 
warrants  for  $16  annually,  beginning  October 
26,  1899,  and  extending  up  to  and  Including 
April  24,  1905,  for  services  rendered  as  clerk 
of  the  board  of  directors,  that  his  services 
were  reasonably  worth  such  sum,  and  that 
the  amount  was  paid  and  allowed  with  the 
full  knowledge  of  the  board  and  the  consent 
of  the  patrons  of  the  district  in  accordance 
with  a  custom  of  the  district  to  pay  like 
sums  for  similar  services.  Defendant  on  de- 
mand failed  to  refund  any  part  of  such  sum 
at  the  request  of  the  county  treasurer,  where- 
upon the  latter  repaid  the  amount  so  drawn 
Into  the  county  treasury,  In  order  to  have  his 
account  as  treasurer  approved  by  the  county 
commissioners.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  In  part. 
Q.  H.  Haynle,  for  appellant.  J.  E.  Bradley 
and  Hardage  &  Wilson,  for  appellees. 

WOOD,  J.  The  questions  presented  by 
this  appeal  are:  (1)  Can  the  directors  of  a 
common  school  district  employ  one  of  their 
number  as  clerk  of  the  board  at  a  salary  of 
fl5,  payable  out  of  the  school  fund?  (2)  If 
the  sums  are  Illegally  paid,  can  the  treas- 
urers of  the  county  who  pays  warrants  drawn 
for  such  amounts  recover  same  back  from  the 
person  to  whom  the  sums  were  paid?  (3) 
Does  the  statute  of  limitations  run  against 
the  treasurer,  Bussell,  or  the  school  district 
to  recover  the  funds?  Was  the  district  a 
proper  party? 
Answering  these  In  the  order  named : 
(1)  We  find  no  statute  authorizing  the  di- 
rectors of  a  common  school  district  to  em- 
ploy one  of  tbeir  number  as  clerk  and  to  con- 
tract to  pay  such  clerk  a  salary  for  his  serv- 
ices as  clerk  of  the  board.    The  law  provides 


that  one  of  the  directors  shall  act  as  clerk 
and  prescribes  various  duties  for  him  to  pei^ 
fprm.  Sections  7630,  7631,  Klrby's  Dig.  But 
we  find  no  express  provision  for  his  compen- 
sation, and  none  from  which  such  compensa- 
tion could  be  implied.  In  the  absence  of  stat- 
utory authority  expressly  conferred  upon  the 
board  of  directors  or  some  general  provision 
from  which  such  authority  must  be  implied, 
such  contracts  of  the  board  with  one  of  tbeIr 
nomber  cannot  be  upheld.  It  would  seem 
from  the  onerous  duties  required  of  the  clerk 
of  the  board  that  some  provision  should  be 
made  for  bis  compensation ;  but,  in  the  ab- 
sence of  legislation  upon  the  subject,  nrast 
simply  take  the  position  cum  onere,  and  with- 
out pay. 

(2)  Although  the  treasurer  Illegally  pays 
the  warrants  for  such  services,  he  may,  when 
his  mistake  is  discovered,  recover  the  same 
back  Into  the  treasury.  The  funds  In  tals 
hands  are  trust  funds  belonging  to  the  dis- 
trict, and  he  or  the  district  may  sue  to  re- 
cover same  back  into  the  treasury  where  tbey 
have  been  illegally  paid  out  There  Is  no 
question  of  having  paid  money  on  an  execut- 
ed contract  in  the  case,  neither  the  treasurer 
nor  the  district  whose  funds  are  in  his  hands 
are  parties  to  any  contract  that  was  beyond 
the  power  of  the  directors  to  make. 

(3)  The  statute  of  limitations  wonid  mn 
against  Bussell  and  the  district  for  all  soms 
paid  out  by  him  more  than  three  years  before 
the  institution  of  the  suit  There  was  a  li- 
ability on  the  party  receiving  the  funds  il- 
legally from  the  treasurer  immediately  upon 
receipt  of  the  same;  and  suit  could  have 
been  brought  and  maintained  for  tbe  recovery 
of  the  money  at  once.  The  statute  began  to 
run  at  once,  and  after  three  years  effectually 
barred  the  action.  The  school  district,  hav- 
ing been  reimbursed  by  Bussell,  was  not  a 
necessary  party.  It  was  not,  however,  an  im- 
proper party,  for  the  funds  belonged  to  It, 
and,  as  it  had  been  paid.  It  could  sue  for 
Bussell's  benefit  The  statute  of  limitations 
will  run  against  a  school  district  as  well  as  a 
county,  city  or  town. .  See  Ft.  Smith  v.  Me- 
Elbbum,  41  Ark.  45^  48  Am.  Rep.  19 ;  Helena 
V.  Homor,  58  Ark.  151,  23  S.  W.  96a  A 
school  district  is  a  corporation,  and  may  sue 
In  any  of  the  courts  of  the  state  having  com- 
petent Jurisdiction.  See  section  7541,  Klrby's 
Dig.  The  state  is  not  a  party  here,  and  tbe 
school  district  in  seeking  to  recover  funds 
Illegally  paid  out  on  the  warrant  of  Its  di- 
rectors Is  not  exercising  any  of  the  functions 
of  the  sovereign  power.  May  v.  School  Dis- 
trict, 22  Neb.  205,  34  N.  W.  377,  8  Am.  St 
Rep.  266,  and  note,  and  cases  cited  19  A.  & 
B.  Ekicy.  191,  192,  note  1.  In  reality  the 
school  district  here  was  only  a  party  for  the 
benefit  of  Bussell;  It  having  already  been 
paid. 

The  Judgment  is  reversed  for  all  except  $30, 
with  Interest;  and,  as  to  that,  is  affirmed. 
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BEOWN  ▼.  SMITH. 
(Supreme  Court  of  Arkansas.    Dec.  9,  1907.) 

1.  Schools  and  School  DisTBioTfl  —  Countt 
BzAuiNEBS — Licenses. 

Under  Kirby'a  Dig.  |§  7559.  7562,  7565.  re- 
quiring county  examiners  to  stand  the  same  ex- 
amination aa  is  required  of  applicants  for  first- 
grade  teachers'  licenses,  and  providing  for  the 
revocation  of  their  licenses  by  the  state  super- 
intendent of  public  instruction,  the  issuance  of 
licenses  to  such  county  examiners,  though  not 
expressly  provided  for,  is  required  by  implica- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yol.  43,  Schools  and  School  Districts,  {  101.] 

2.  Saxk  —  Statdteb  —  Rkpxai.  —  Inconsist- 
ent Acts. 

Act  May  6,  1905,  p.  763,  {  7,  authorizing 
the  state  superintendent  of  public  instruction  to 
revoke  the  license  of  any  oonnty  examiner  for 
failure  or  neglect  to  comply  with  the  provisions 
of  the  act  or  to  perform  any  of  the  duties  le- 
-qnired  of  him  by  law,  and  dedaring  that,  on  no- 
tice of  the  revocation  of  the  license  of  a  county 
examiner,  the  county  Jugde  shall  appoint  anoth- 
er within  20  days,  and  section  8,  repealing  con- 
flicting acts,  repealed  Kirby's  Dig.  {  7583, 
authorizing  the  county  Judge  to  remove  any 
county  examiner  for  incompetence  or  frequent 
neglect  of  duty. 

Appeal  from  Circuit  Court,  Ashley  County ; 
H.  W.  Wells,  Judge. 

Barton  B.  Smith  was  appointed  at  the  Oc- 
tober, 1906,  term,  of  the  Ashley  county  court, 
count?  examiner  for  Ashley  county  for  tlie 
ensuing  two  years,  and  afterwards,  having 
been  licensed  by  the  superintendent  of  public 
Instmctlon,  entered  on  the  discharge  of  bis 
duties.  J.  C.  Brown  at  tbe  September,  1906, 
election,  bavlng  been  chosen  judge  of  the 
county  court,  was  Inducted  into  office  Novem- 
ber 1,  1906,  and  thereupon  issued  a  call  for 
a  special  term  of  tbe  county  court,  and  cited 
Smith  to  appear  and  show  cause  why  his  li- 
cense should  not  be  revoked  for  Incompetence 
and  frequent  neglect  of  duties.  Smith  ap- 
peared, and  moved  to  dismiss  the  action  for 
want  of  Jurisdiction,  which  objection  being 
OTerruled  a  committee  was  appointed  to  ex- 
amine Smith  as  to  his  scholastic  attainments. 
He  then  filed  «  motion,  which,  after  reciting 
bis  examination  and  appointment  as  county 
examiner,  oflTered,  in  order  to  satisfy  the 
conrt,  to  attend  wltbln  10  days  at  the  oflice 
of  tbe  superintendent  of  public  Instruction 
and  there  submit  to  such  further  examination 
as  the  superintendent  should  name,  or  to  at- 
tend before  any  person  deputed  by  tbe  super- 
intendent and  answer  questions  propounded. 
This  offer  was  rejected,  and  tbe  examining 
committee  filed  questions  on  the  studies  re- 
quired by  statute,  and,  in  addition,  propound- 
ed questions  In  rhetoric,  geometry,  latin,  and 
general  blstory.  Smith  offered  to  be  examin- 
ed on  all  branches  required  by  law,  and  re- 
fused to  t>e  examined  on  tbe  other  branches, 
wliich  offer  was  rejected,  and  an  order  was 
made  removing  him  from  oflice,  from  which 
he  appealed  to  the  circuit  court  Tbe  circuit 
court  held  that  the  county  judge  had  no  Juris- 


diction to  remove  the  county  examiner,  and 
ordered  that  defendant  remain  in  bis  office, 
from  which  order  tbe  county  Judge  appeals. 
Afilrmed. 

T.  E.  Mears,  for  appellant  George  &  But- 
ler, for  appeUe& 

WOOD,  J.  Several  questions  are  presented 
on  this  appeal,  but  the  only  one  we  need  con- 
sider is:  "Has  the  county  Judge  power  to 
remove  from  office  a  county  examiner?"  Tbe 
act  of  March  11,  1881  (Acts  1881,  p.  53),  "to 
render  more  efficient  some  of  the  provisions 
of  the  school  laws  and  for  other  purposes," 
provides.  Inter  alia,  that,  "if  any  county  ex- 
aminer stiall  be  found  incompetent  or  shall 
be  frequently  neglectful  of  his  duty,  upon 
satisfactory  proof,  the  county  Judge  shall  re- 
move him  from  office,  and  shall  Immediately 
appoint  his  successor."  Section  7583,  Kirby's 
Dig.  County  examiners  under  the  law  are 
named  by  the  county  court  They  must  pos- 
sess "high  moral  cliaracter  and  scholastic  at- 
tainments," the  latter  to  be  ascertained  by  an 
examination  conducted  by  the  state  superin- 
tendent of  public  Instruction,  In  person,  or 
by  bis  representative.  If  tbe  county  examin- 
er passes  a  satisfactory  examination  upon 
tbe  subjects  named  In  tbe  law,  he  is  licensed 
by  the  superintendent  of  public  Instruction. 
Tbe  law  does  not  expressly  provide  that  tbe 
superintendent  of  public  instruction  shall  is- 
sue a  license  to  tbe  county  examiner,  but 
that  is  clearly  implied ;  for  they  are  required 
twfore  entering  upon  their,  duties  to  stand 
the  same  examinations  aa  is  required  of 
teachers  who  receive  first-grade  licenses.  Act 
March  7, 1893,  p.  76 ;  section  7562,  Kirby's  Dig. 
And  the  act  of  May  1,  1906,  provides  for  a 
revocation  of  their  license  by  the  state  super- 
intendent of  public  Instruction  showing  that 
the  previous  Issuance  of  a  license  to  them 
was  contemplated.  Upon  the  issuance  of  this 
license  by  tbe  state  superintendent  of  public 
Instruction  Its  appointment  becomes  complete, 
and  he  may  enter  upon  bis  duties.  Act 
March  11,  1883,  p.  53 ;  Act  March  7,  1893,  p. 
76,  found  in  Kirby's  Dig.  Si  7669,  7565.  This 
was  the  law  concerning  the  appointment, 
qualifications,  and  removal  of  county  examin- 
ers, when  Act  May  6,  1905,  p.  751,.  entitled, 
"An  act  to  Improve  the  character  of  teachers 
In  the  state  of  Arkansas,"  was  enacted.  That 
act,  after  prescribing  certain  duties  for  coun- 
ty examiners  and  the  superintendent  of  public 
instruction  and  teachers,  in  addition  to  thoea 
already  prescribed,  among  other  things,  pro- 
vided as  follows:  Section  7.  "The  state  su- 
perintendent of  public  instruction  is  hereby 
authorized  and  empowered  to  revoke  the  li- 
cense of  any  county  examiner  who  falls  or 
neglects  to  comply  with  tbe  provisions  of 
this  act  or  who  falls  to  perform  any  of  the 
other  duties  required  of  him  by  law.  Upon 
receiving  notice  of  such  revocation  of  the  li- 
cense of  a  county  examiner  the  county  Judge 
shall  witliln  twenty  days  appoint  another  ex- 
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amlner  In  accordance  witb  tbe  law  regulat- 
ing the  appointment  of  county  examiners." 
Section  8  provides:  "All  laws  and  parts  of 
!awB  In  conflict  herewith  are  hereby  repeal- 
ed, and  this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

Passing  the  question  as  to  whether  section 
7688,  Klrby's  Dig.  (Laws  1906,  p.  753),  supra, 
contravenes  section  27,  art  7,  Const.,  It  is  cer- 
tain that  It  la  repealed  by  section  7,  p.  753,  Act 
1905,  supra,  for  the  latter  is  inconsistent  wltb 
the  act  of  March  11, 1881,  and  the  two  cannot 
stand  together.  The  provisions  of.  the  act  of 
1905,  taken  In  connection  with  tbe  provisions 
of  former  laws.  In  pari  materia,  and  not  re- 
pugnant to  the  act  of  1905,  cover  the  whole 
subject-matter  of  the  appointment,  qualifica- 
tions, duties,  and  removal  for  cause  of  tbe 
county  examiners.  The  act  of  1906,  supra 
(the  last  upon  the  subject),  In  regard  to  the 
revocation  of  the  license  of  the  county  ex- 
aminer, is  wholly  repugnant  to  tbe  act  of 
March  11,  1881.  Both  acta  cover  the  same 
subject,  for  the  revocation  of  the  license  of 
the  county  examiner  is  Ipso  facto  a  removal 
from  office,  as  contemplated  by  tbe  act,  for 
the  county  Judge  Is  required,  upon  receiving 
notice  of  such  revocation,  to  appoint  another 
ezitmlner  within  20  days.  Such  revocation 
is  for  a  failure  to  cconply  with  the  provisions 
of  the  act  9f  1905,  or  for  failure  "to  perform 
any  of  tbe  other  duties  required  by  law." 
The  clause  quoted  does  not  come  under  the 
rule  of  ejusdem  generis,  and  refers  only  to 
other  duties  In  regard  to  teachers'  Institutes 
and  duties  similar  to  those  mentioned  In 
tbe  act  of  1906,  as  contended  by  appellant. 
It  was  clearly  the  intention  of  the  Iieglslature 
to  give  to  the  state  superintendent  of  public 
Instruction  tbe  full  power  to  remove  county 
examiners  for  the  neglect  of  any  duty  requir- 
ed of  them  by  law,  whether  similar  to  those 
commanded  by  tbe  act  of  1905  or  not  Ger- 
talnly  the  Legislature  oonld  not  have  Intend- 
ed that  the  county  examiner  was  subject  to 
removal  by  the  county  Judge  for  one  cause 
and  by  the  superintendent  of  public  instruc- 
tion for  another  and  difFerent  cause  or  the 
same  cause.  The  power  of  removal  Is  not 
vested  In  two  functionaries,  having  wholly 
distinct  and  separate  duties  to  perform.  It  Is 
clear  to  us  that  the  Legislature  Intended  by 
the  act  of  19(XS  to  vest  the  power  of  removal 
In  the  state  superintendent  of  public  instruc- 
tion, and  in  so  doing  to  take  It  away  from  the 
county  Judge,  where  It  had  been  formerly 
lodged.  This  Is  in  entire  consonance  with 
the  rule  that  usually  obtains,  giving  tbe  pow- 
er of  removal  to  the  one  who  really  appoints, 
and  Is  more  in  accord  with  one  general  educa- 
tional system,  over"  which  the  state  superin- 
tendent of  public  instruction  has  supervision. 

Tbe  Judgment  of  tbe  circuit  court  holding 
that  tbe  county  Judge  was  without  Jurisdic- 
tion In  the  premises  Is  correct;  and  It  is  af- 
flrmed. 


FRANKLIM  LIFE  INS.  CO.  T.  MORRELI» 
I  et  aL 

(Supreme  Court  of  Arkansas.    Dee.  0,  1907.) 

1.  INSUKANCB— MUTOAI,  BCNnTT  GBBTinOATB 

— SuBBER  DCS— Valioitt— EsroFPEi.. 

A  mutual  benefit  certificate  was  expressly 
conditioned  that  the  member  should  pay  certain 
mortuaiy  assessments  and  annual  dues,  and  that 
U  the  same  were  not  paid  when  doe  the  certifi- 
<»te  would  be  void.  After  eunender  of  a  cer- 
tificate for  a  valuable  consideration,  no  further 
asaesaments  or  dues  were  paid  or  tendered  by 
the  member  or  hia  beneficiary,  or  any  notice  giv- 
en of  the  member's  mental  incapacity  when  b» 
executed  the  surrender,  until  alter  his  death. 
Tbe  beneficiary,  either  at  the  time,  or  immediate- 
ly after  the  surrender,  was  informed  thereof,  but 
made  no  objection  until  after  the  member's 
death.  Beld,  that  she  was  then  estopped  to  as- 
sert that  the  surrender  was  void  because  of  the 
member's  incapacity. 

2.  Same  —  CoNSTBTTonoir  —  What  Law  Oot- 

JEBNS. 

Where  a  mutual  benefit  certificate  was  ex- 
ecuted in  Illinois,  where  the  society  was  domi- 
ciled, and  where  the  member  resided  at  that 
time,  it  was  an  Illinois  contract,  and  should  be 
oonstrued  according  to  the  laws  of  that  state. 

SEld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  28,  Insurance,  H  173-175.] 

8.  Saui!— VKarxD  Iittebest. 

Where  a  certificate  in  an  Illinois  mutual 
benefit  sodety  authorized  the  bolder  to  surrender 
his  certificate  by  paying  tbe  association  all 
claims  thereunder  and  returning  the  certificate 
to  the  secretary,  the  term  "certificate  holder" 
being  used  to  represent  the  member  and  not  the 
beneficiary,  the  latter  had  no  vested  interest  in 
the  certificate  nnAtx  the  Illinois  law. 

Appeal  from  Monroe  Chancery  Court;  Jno. 
M.  Elliott,  Chancellor. 

Action  by  Mina  Wetsel,  revived  after  her 
death  In  the  name  of  Annie  M.  Morrell  and 
others,  against  the  Franklin  Life  Insurance 
Company.  From  a  Judgement  for  plaintUTs, 
defendant  appeals.    Reversed  and  dismissed. 

Thomas  &  Lee  (R.  H.  McAnulty  and  Wal- 
ter M.  Allen,  of  counsel),  for  appellant  H. 
A.  Parker  and  Pettlt  &  Pettit,  for  appellees. 

Mcculloch,  J.  This  is  an  acUon  in- 
stituted, first  at  law,  and  on  a  motion  or 
plaintlfl  transferred  to  equity,  by  Mina  Wet- 
zel, widow  of  Fritz  Wetzel,  deceased,  to  recov- 
er tbe  sum  of  $1,000  alleged  to  be  due  from 
the  defendant,  Franklin  Life  Insurance  Com- 
pany, on  a  benefit  certificate  or  policy  of 
Insurance,  Issued  by  the  Franklin  Life  As- 
sociation, a  fraternal  insurance  society,  to 
Fritz  Wetzel,  one  of  its  members;  the  de- 
fendant, Franklin  Life  Insurance  Company, 
after  tbe  Issuance  of  tbe  certificate,  bavins 
succeeded  to  tbe  business  of  tbe  former  as- 
sociation and  assumed  its  contracts.  It  1» 
alleged  In  tbe  complaint  that,  prior  to  tbe 
death  of  said  Fritz  Wetzel,  a  surrender  of 
said  benefit  certificate  was  procured  frcxn 
him  by  defendant's  agent  by  fraud  and  mis- 
representation. The  court  was  asked  to  set 
aside  tbe  act  of  Fritz  Wetzel  in  surrender- 
ing the  benefit  certificate  on  account  of  such 
fraud,  and  also  on  tbe  ground  that  be  was 
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of  Insofflclent  mental  capacity  to  enter  Into 
a  contiact  Plaintiff  tendered  Into  court  tlie 
sum  of  $190  paid  to  Wetzel  for  the  surren- 
der of  the  certificate.  Defendant  filed  its 
answer,  denying  the  charges  of  fraud  or  of 
mental  Incapacity  of  said  Wetzel,  and  also 
alleged  that  the  plaintiff  thoroughly  under- 
stood the  terms  and  effect  of  the  surrender, 
and  that  she  expressly  consented  thereto. 
During  the  pendency  of  the  action,  the  plain- 
tiff, Mrs.  Wetzel,  died,  and  the  cause  was 
revived  In  the  name  of  her  children,  who 
are  the  ai^eUees  here.  On  final  hearing  of 
the  cause,  the  court  rendered  a  decree  In 
favor  of  the  plaintiffs,  and  the  defendant  has 
appealed. 

It  appears  from  the  evidence  that  the 
Franklin  Life  Association  was  Incorporated 
in  the  year  1884,  under  the  laws  of  the  state 
of  Illinois,  as  a  fraternal  Insurance  society, 
and  that  on  ttie  21st  of  June,  1888,  Fritz  Wet- 
sel,  who  then  resided  in  the  state  of  Illinois, 
became  a  member  of  said  association,  and 
the  benefit  certificate  was  Issued  to  him  in 
the  sum  of  $1,000,  payable  to  his  wife,  Mina 
Wetzel,  upon  his  death.  The  certificate  of 
membership  contains  the  following  provi- 
sion: "(11)  The  certificate  holder  may  sur- 
render his  certificate  by  paying  the  associa- 
tion all  claims  against  said  certificate,  and 
returning  the  same  to  the  secretary,  and 
shall  then  be  relieved  from  all  further  Ila- 
bllitlea  and  payments  whatsoever."  Other 
parts  of  the  cMtlflcate  show  that  by  the 
tMm  "certificate  holder"  Is  meant  the  mem- 
ber, and  not  the  beneficiary.  Fritz  Wetzel 
afterwards  removed  to  the  state  of  Arkan- 
sas, where  he  resided  for  a  time  in  the  town 
of  Stuttgart  He  later  removed  to  Claren- 
don, In  this  state,  where  he  died  on  Septem- 
ber 8,  1901.  The  surrender  of  the  certificate 
was  made  on  February  28,  1901,  by  indorse- 
ment thereon  executed  by  Fritz  Wetzel  in 
consideration  of  $190,  which  was  paid  by  the 
defendant's  agent  on  that  date  by  d^ft  up- 
on the  home  oflice  in  Springfield,  111.,  payable 
to  Fritz  Wetzel  and  Mlna  Wetzel.  The  con- 
sideration paid  for  the  surrender  was  the 
estimated  amount  previously  paid  by  Wet- 
Eel  as  dues  and  assessment  on  his  policy. 
It  Is  shown  by  the  evidence  that  Fritz  Wet- 
eel  addressed  a  letter  to  the  defendant  dat- 
ed at  Stuttgart,  Ark.,  February  4,  1901,  as 
follows:  "Dear  Sirs:  Please  explain  your 
method  of  Insurance,  as  I  cannot  understand 
the  Increase  on  my  dues  every  year.  How 
much  will  they  (dues)  Increase  trom  now  on, 
and  how  long  will  my  dues  be  as  high  as 
they  are  now?  And  oblige.  Yours  respect, 
[Signed]  F.  Wetzel."  On  the  date  the  sur- 
render was  made,  one  of  appellant's  agents, 
-vrbo  was  employed  as  a  solicitor  and  In- 
spector, and  who  testified  that  It  was  his 
duty  to  "visit  policy  holders,  see  that  they 
were  aatisfled  with  their  policy,  and  report 
to  the  cranpany  their  condition  physically, 
financially,  and  morally,"  etc.,  appeared  at 
Stuttgart  and  interviewed  Wetzel.     During 


the  course  of  this  Interview,  it  was  proposed 
by  the  agent  that,  if  Wetzel  desired  to  sur- 
render the  policy,  the  company  would,  In 
consideration  of  such  surrender,  refund  to 
him  the  estimated  amount  previously  paid 
by  Mm.  This  was  agreed  to  by  Wetzel  In 
the  presence  of  his  son,  who  was  then  a  man 
about  25  years  old,  and  the  surrender  was 
duly  executed  by  Indorsement  upon  the  cer- 
tificate. The  agent  gave  Wetzel  a  draft  on 
the  home  office,  payable  to  himself  and  his 
wife;  and  subsequently  this  draft  was  pre- 
sented to  a  local  bank  bearing  the  indorse- 
ment of  Wetzel  and  his  wife,  and  the  amount 
was  paid.  There  was  testimony  tending  to 
show,  and  the  chancellor  so  found,  that  at 
this  time  Wetzel  was  mentally  incapable  of 
transacting  business  or  of  executing  con- 
tracts, but  the  evidence  does  not  warrant  a 
finding  that  appellant's  agent  knew  of  this 
condition  of  his  mind,  or  that  he  was  guilty 
of  any  fraud  or  misrepresentation  of  facts 
In  procuring  the  execution  of  the  surrender. 
The  preponderance  of  the  evidence  also  es- 
tablishes the  fact  that  the  indorsement  o4 
the  name  of  Mrs.  Wetzel  upon  the  draft  was 
not  made  by  her,  but  was  written  by  ber 
husband,  who  presented  the  draft  to  the 
bank  and  received  payment  thereof.  Proof 
Introduced  by  the  plaintiff  establishes  the 
fact,  however,  that  Mrs.  Wetzel  was  a  few 
days  later  apprised  of  the  fact  that  ber  hus- 
band had  surrendered  the  certificate.  Aft- 
er the  death  of  Wetzel,  his  widow  address- 
ed a  letter  to  appellant,  which  also  shows 
that  she  was  Informed  of  the  surrender  very 
soon  after  It  was  executed.  The  letter  Is,  In 
part,  as  follows:  "I  sent  you  to-day  a  paper 
of  this  place  publishing  my  husband's  death. 
Tou  will  no  doubt  rememb^  that  he  sold  to 
yon  bis  policy  No.  1,536,  which  was  made 
out  in  my  favor.  Well,  since  that  time  I 
have  found  out  that  my  husband's  mind 
was  unbalanced  when  he  sold  it,  and  I  can 
prove  that  by  all  of  the  doctors  In  Stuttgart, 
A^.,  tliat  treated  him,  and  also  by  some 
of  the  people  in  that  town,  as  well  as  doc- 
tors In  Hot  Springs,  Ark.,  Brlnkley,  Ark., 
and  In  Clarendon,  Ark.  We  were  not  aware 
of  the  fact  that  his  mind  was  not  right 
wtaoi  be  lived  In  Stuttgart,  and  we  listened 
to  what  be  said  and  wliat  he  wanted  done." 
There  can  be  no  doubt  under  the  proof 
that  Mrs.  Wetzel  eitlier  knew  at  the  time, 
or  was  Informed  immediately  thereafter, 
that  her  husband  had  surrendered  this  cer- 
tificate for  a  valuable  consideration.  The 
proof  Introduced  on  behalf  of  the  plaintiff 
shows  that  the  surrender  was  executed  and 
the  negotiation  leading  up  to  it  was  made 
In  the  presence  of  Wetzel's  son  at  his  place 
of  business  in  Stuttgart,  and  that  the  son 
went  to  the  home  of  his  parents  to  procure 
the  certificate.  The  benefit  certificate  Issued 
by  the  society  was  upon  ttie  express  condi- 
tion that  the  member  should  pay  certain  mor- 
tuary assessments  and  annual  dues;  and  said 
certificate  expressly  stipulated  that,  If  said  as- 
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sesBments  and  qnarterly  dues  were  not  paid 
when  dae,  then  the  certificate  of  membership 
Bhoold  be  null  and  void  and  of  no  effect. 
No  assessments  or  dues  were  paid  by  Wetzel 
after  the  snrrender.  None  were  offered  ei- 
ther by  blm  or  by  the .  beneficiary.  No  no- 
tice was.  In  any  manner  communicated  to 
the  defendants  of  the  mental  Incapacity  of 
Wetzel  until  after  his  death.  The  certificate 
was  treated  by  all  parties  as  having  been 
surrendered,  and  no  rights  were  asserted 
there  until  after  the  death  of  the  member. 
This  court  holds  that,  under  those  circum- 
stances, Mrs.  Wetzel  was  estopped  to  as- 
sert the  Invalidity  of  the  surrender.  Her 
acqulesence  therein  prevented  her  from  as- 
serting any  rights  under  the  certificate. 

It  is  unnecessary,  for  the  purposes  of  this 
case,  to.determine  whether  the  beneficiary  had 
vested  vested  rights  In  the  certificate  or  not. 
According  to  the  terms  of  the  contract,  how- 
ever, it  seems  plain  that  she  bad  no  vested 
interest.  The  contract  was  executed  in  the 
state  of  Illinois,  where  the  Insurance  society 
■was  domiciled,  and  where  this  member  then 
resided.  It  was  therefore  an  Illinois  con- 
tract, and  must  be  construed  according  to 
the  laws  of  that  state,  according  to  which 
laws  the  beneficiary  had  no  vested  interest 
in  the  certificate.  Grand  Legion  v.  Beaty, 
224  III.  340,  79  N.  E.  565,  8  L.  R.  A.  (N.  S.) 
1124;  Mlddetce  v.  Balder,  198  III.  590,  34  N. 
E.  1002,  59  L.  R.  A.  «u3,  02  Am.  St  Rep.  284; 
Delaney  v.  Delanqr,  176  111.  187,  61  N.  B. 
961;  Martin  v.  Stubbings,  126  111.  887,  18  N. 
B.  667,  9  Am.  St  Rep.  620.  But,  as  we  have 
already  said,  whether  the  interest  of  Mri. 
Wetzel  was  vested  or  not,  she  is  estopped 
by  her  acquiescence  In  the  surrender  of  the 
certificate  to  assert  any  rights  under  the 
contract 

The  chancellor  therefore  erred  in  his  con- 
clusion, and  his  decree  is  reversed,  and  the 
cause  dismissed. 


LONGING  V.  BALL-WARREN  COMMIS- 
SION CO. 
{Supreme  Court  of  Arkansas.     Dec  9,   1907.) 

1.  mortoages  —  fobeclosube  —  nxcessabt 
Pabties. 

Where  a  debtor  conveys  real  estate  to  an- 
other, who  mortgages  it  to  secure  a  debt,  and 
the  creditor  brings  suit  to  cancel  the  convey- 
nnce  as  being  in  fraud  of  creditors  nnd  to  sub- 
jpct  it  to  the  satisfaction  of  his  judgment  ob- 
tained against  the  debtor,  which  action  was  be- 
gun prior  to  an  action  to  foreclose  the  mortgage, 
the  creditor  has  an  inchoate  lipn  on  the  prop- 
erty which  is  perfected  by  a  judgment  in  his 
favor  ordpring  the  property  sold  to  satisfy  his 
debt,  so  that  he  is  a  necessarr  party  to  a  fore- 
closure of  the  mortgage,  if  hfs  right  to  redeem 
is  to  be  barred  thereby. 

[Ed.  Note. — For  cases  in  TWint.  see  Cent  Dig. 
vol.  35.  Mortgages,  M  1272-1287.] 

2.  Same— Redemption— Right  to  Redeeic. 

Where  the  holder  of  a  Hen  against  prop- 
erty on  which  a  mortgage  has  been  foreclosed  is 
not  made  a  party,  he  cannot  demand  aiA>ther 
foreclosure  and  a  resals,  but  his  mily  right  ia 
that  of  redemption. 


3.  Saue  — Opebatior  — JunioB  IncTncBBA.H- 

CEB. 

A  senior  mortgagee,  who  takes  possession 
as  a  purchaser  at  a  valid  foreclosure  sale,  holds 
as  a  purchaser,  and  not  under  the  mortgage, 
and  cannot  be  held  accountable  for  rents  and 
profits  before  an  offer  to  redeem  is  made  by  a 
junior  incumbrancer  who  was  not  a  party  to 
the  foreclosnre  proceedings. 

4.  SaMII— FOBBCLOSUBE    BT    ACTIOn— PASTIES. 

Where  a  person  has  a  lien  against  certain 
real  estate  under  a  judgment,  and  after  a  suit 
has  been  brought  to  foreclose  a  mortgage  against 
the  real  estate  acquired  the  mortgagor's  right  to 
redeem  by  purchasing  at  a  sale  to  satisfy  the 
Judgment,  the  fact  that  he  is  not  made  a  party  to 
the  foreclosure  proceedings  does  not  invalidate 
that  action. 
6.  Same— Redevption— Tender. 

A  tender  of  the  amount  due,  wliile  being  es- 
sential to  the  maintenance  of  an  action  to  re- 
deem from  a  mortage  foreclosure,  may  t>e  made 
after  commencement  of  the  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  {  1788.] 

6.  Same— Action  to  Redeem— Costs. 

Plaintiff,  in  an  action  to  redeem  from  & 
mortgage  foredosure,  cannot  recover  any  costs 
incurred  before  tender  of  the  amount  due. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dix. 
vol.  36,  Mortgages,  {  18T6.J 

Appeal  from  Columbia  Chancery  Court;  E. 
O.  Mahoney,  Chancellor. 

Action  by  Ball-Warren  Commission  Com- 
pany against  H.  A.  Longlno.  From  a  judig- 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed, with  directions. 

On  October  28,  1803,  A.  J.  Dennis,  a  debt- 
or of  appellee,  Bali- Warren  Commission  Com- 
pany, was  the  owner  of  the  real  estate  in  con- 
troversy situated  in  the  town  of  Magnolia, 
Ark.,  and  on  that  dry  conveyed  It  to  J.  M. 
Dennis,  who  on  November  19,  1894,  by  mort- 
gage deed  conveyed  it  to  appellant,  H.  A. 
Longlno,  to  secure  the  payment  of  a  debt  of 
$1,000.  In  February,  1806,  appellee  obtain- 
ed a  Judgment  In  the  drcult  court  of  Colum- 
bia county -against  A.  J.  Dennis  for  the  sum 
of  $2,071  and  cost  of  suit,  and  on  July  3,  1899, 
commenced  suit  in  equity  against  A.  J.  Den- 
nis and  J.  M.  Dennis  to  cancel  said  convey- 
ance from  the  former  to  the  latter,  on  the 
ground  that  the  same  was  executed  for  the 
purpose  of  defrauding  creditors  of  said  gran- 
tor, and  to  subject  the  said  real  estate  there- 
by conveyed  to  the  satisfaction  of  appellee's 
Judgment  The  chancery  court  rendered  a  fi- 
nal decree  in  that  cause  on  October  28,  1889, 
canceling  said  conveyance  on  account  of  fraud, 
and  the  real  estate  was  ordered  sold  to  pay 
the  Judgment  It  was  sold  by  a  commissioner 
pursuant  to  the  decree  and  purchased  by  ap- 
pellee, the  sale  was  duly  confirmed  by  the 
court,  and  the  commissioner  executed  a  deed 
to  appellee  pursuant  to  the  sale.-  Appellant 
was  not  a  party  to  that  suit  and  it  is  now 
admitted  that  he  acc^ted  the  mortgage  from 
J.  Z  ~.  Dennis  without  notice  of  the  fraud  and 
that  bis  mortgage  was  valid.  Appellant  In- 
stituted suit  In  the  chancery  court  against  the 
widow  and  heirs  at  law  of  J.  M.  Dennis  to 
foreclose  his  mortgage  and  on  August  30,  1900, 
a  decree  of  foreclosure  was  rendered,  and  the 
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real  eutate  waa  subseqaently  sold  under  tb« 
■decree  by  a  cDmmlssloner  of  the  conit  and  pur- 
chased by  appellant    Tlie  date  of  the  oom- 
mencement  of  the  last-named  salt  Is  not  dis- 
closed either  In  the  pleadings  or  proof  In  the 
present  case,  bat  the  recitals  In  the  complaint 
and  answer  In  the  present  suit,  to  the  effect 
that  apjpellee's'suit  to  cancel  the  deed  was  in- 
stituted in  the  lifetime  of  J.  M.  Dennis,  and 
.  appellant's  foreclosure  suit  was  not  Instituted 
until  after  the  death  of  J.  M.  Dennis,  estab- 
lish the  fact  that  appellant's  foreclosure  suit 
was  not  commenced  until  after  the  Institu- 
tion  of  the  other  suit    Appellee  was  not  a 
party  to  said  foreclosure  suit,  and  instituted 
the  present  suit  in  equity  on  October  1,  1901, 
against  appellant  to  have  an  accounting  of  the 
rents  and  profits  of  the  real  estate  received  by 
appellant  and  to  redeem  from  the  mortgage. 
It  is  alleged  In  the  complaint  that  appellant 
(defendant)  bad  collected  rents  of  said  prem- 
ises to  an  amount  In  excess  of  his  mortgage 
debt  and  interest,  and  a  decree  against  him 
is  asked  for  the  excess;  or  that,  in  the  event 
it  should  be  found  that  the  amount  collected 
was  not  sufficient  to  discharge  the  mortgage, 
the  plaintiff  (appellee)  is  ready  to  pay  the 
balance  found  to  be  due.    It  is  also  alleged 
in  the  complaint  that  appellant,  at  the  time 
be  accepted  the  mortgage,  well  knew  of  the 
fraudulent  character  of  the  conveyance  of 
A.  J.  Dennis  to  J.  M.  Dennis,  and  that  the 
mortgage  was  on  that  account  invalid   as 
against  appellee's  rights.    Alternative  relief  is 
prayed,  either  for  cancellation  of  the  mortgage 
or  for  an  accounting  and  redemption  as  above 
set  forth.    Appellant  filed  bis  answer  admit- 
ting the  truth  of  all  the  allegations  of  the 
eomplalnt,  except  those  concerning  the  amount 
of  rents  collected  and  of  his  knowledge  of 
fraud  In  the  conveyance  from  A.  J.  Dennis  to 
his  mortgagor.    He  disputed  the  right  of  ap- 
pellee to  redeem  or  to  have  an  accounting  of 
rents  on  the  ground  that  appellee  had  actual 
knowledge  of  the  pendency  of  his  foreclosure 
suit  and  took  no  steps  to  redeem  until  after 
the  sale,  and  then  made  no  tender  of  the 
amount  necessary  to  redeem.    At  the  trial  of 
the  cause  below  appellee  admitted  that  ap- 
pellant had  no  knowledge  of  the  fraud,  and 
that  his  mortgage  was  valid.    The  comrt  ren- 
dered a  decree  in  favor  of  appellee  establish- 
ing its  right  to  redeem  the  property  from  ap- 
pellant's mortgage  upon  payment  of  the  bal- 
ance due  thereon  which  the  court  found,  aft- 
er deducting  rents  collected,   to  be  $419.52. 
The  defendant  appealed. 

Stevens  &  Stevens,  for  appellant.  Oaughan 
&  Sittord,  for  appellee. 

McCTTLLOCH,  J.  (after  stating  the  facts  em 
above).  At  the  time  of  the  commencement 
of  the  foreclosure  milt  by  appellant,  the  suit 
instituted  by  appellee,  as  a  judgmoit  creditor 
of  A.  J.  Dennis,  to  set  aside  the  conveyance 
fo  J.  M.  Dennis,  appellant's  mortgagor,  was 
pending.    Appellee,  by  the  commencement  of 


his  suit  to  set  aside  the  conveyance,  acquired 
an  inchoate  lien  on  the  property  which  was 
perfected  on  the  rendition  of  the  decree  in  his 
favor  setting  aside  the  fraudulent  conveyance 
and  ordering  the  property  sold  for  the  satis- 
faction of  his  debt"  Jones  v.  Ark.,  Mech.  & 
Agl.  Co.,  88  Ark.  17;  Stlx  v.  Ohaytor,  55  Ark. 
117,  17  S.  W.  707;  Dostre  v.  Manistee  Nat 
Bank,  61  Ark.  325,  66  S.  W.  187,  48  L.  R.  A. 
384,  77  Am.  St  Rep.  116;  Wallace  v.  Treakle, 
27  Grat  (Va.)  487;  Freeman  on  Judgments, 
i  350.  Appellee  was  therefore  a  necessary 
party  to  the  foreclosure  suit  and,  not  being  a 
party  thereto,  it  was  not  bound  by  the  decree, 
and  its  right  to  redeem  from  the  mortgage 
was  not  barred.  9  Am.  &  Bng.  Bnc.  P.  &  P. 
p.  824;  Dickinson  v.  Duckworth,  74  Ark.  188, 
85  S.  W.  82;  Turman  v.  Bell,  64  Ark.  278,  16 
S.  W.  8S6,  28  Am.  St  Rep.  85;  M.  &  L.  R.  R. 
Co.  v.  State,  37  Ark.  632.  Its  right  was  con- 
fined, however,  strictly  to  that  of  redeeming 
from  the  mortgage.  It  could  not  demand  an- 
other foreclosure  and  resale  of  the  mortgaged 
premises.    Dickinson  v.  Duckworth,  supra. 

In  sustaining  appellee's  right  to  redeem 
from  the  mortgage,  the  chancellor  was  clearly 
correct  but  the  next  question  which  arises  to 
whether  or  not  appellant  Is  chargeable  with 
rents  and  profits  of  the  property  collected  by 
him  after  his  purchase  at  the  foreclosure  sale 
and  before  redemption  by  appellee.  It  is  well 
settled  that  a  purchaser  at  a  mortgage  fore- 
closure sale  which  Is  defective,  and  therefore 
does  not  divest  the  title  of  the  mortgagor.  Is 
in  effect  a  mortgagee  In  possession  and  is  ac- 
countable as  such  for  rents  and  pitofits  of  the 
mortgaged  premises.  "He  Is  treated,"  rea- 
son some  of  the  authorities,  "as  a  ballifC  of 
the  mortgagor,  and  necessarily  sustains  the 
same  relation  to  one  who  holds  an  interest 
In  the  equity  by  a  title  derived  from  the  mOTt- 
gagor."  Clark  v.  Paquette,  67  Vt  681,  82  Atl. 
812.  But  if  the  foreclosure  Is  valid  as  against 
the  mortgagor,  and  the  purchaser  at  the  sale 
takes  possession  of  the  premises,  he  is  not 
deemed  to  be  in  possession  under  the  mort- 
gage and  cannot  be  held  accountable  for  rents 
and  profits  before  an  offer  to  redeem  is  made 
by  a  Junior  Incumbrancer,  who  was  not  a 
party  to  the  foreclosure  proceeding.  Adler- 
Goldman  Commission  Co.  v.  Herran,  65  Ark. 
229,  45  S.  W.  543;  2  Jones  on  Mort  (  1118a; 
Rogers  V.  Herron,  92  111.  588;  Daniel  v.  Coker, 
70  Ala.  260;  Van  Duyne  v.  Sharum,  41  N.  J. 
Eq.  812,  7  Atl.  429;  Gaskell  v.  Vlquesney,  122 
Ind.  244,  23  N.  B.  791,  17  Am.  St  Rep.  864; 
Gatilt  v.  Equitable  Trust  Co.,  100  Ky.  678,  88 
S.  W.  1065.  The  possession  of  the  purchaser, 
under  those  circumstances.  Is  that  of  a  pur- 
chaser, and  not  as  mortgagee.  The  sole  right 
as  we  have  already  shown,  of  the  subsequent 
purchaser  or  Junior  lienor,  who  has  been  omit- 
ted from  the  foreclosure  proceeding.  Is  not  to 
have  the  foreclosure  sale  set  aside,  but  is  to 
have  an  opportunity  to  redeem  from  the  mort- 
gage. Dickinson  v.  Duckworth,  supra;  Allen 
V.  Swope,  64  Ark.  676,  44  S.  W.  78.  It  is  con- 
ceded by  counsel  for  appellee  that  this  would 
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be  true  If  appellee  was  only  a  Junior  lienor 
and  had  not  acquired  the  mortgagor's  equity 
of  redemption  by  parchaae  of  the  propo-ty 
at  the  sale  ordered  by  the  chancery  court  to 
satisfy  Its  Judgment  against  A.  J.  Dennis. 
They  contend  that  appellee's  purchase  of  the 
mortgagor's  equity  of  redemption  before  the 
foreclosure  sale  under  appellant's  mortgage 
substituted  it  in  the  place  of  the  mortgagor, 
and  that  the  foreclosure  without  making  ap- 
pellee a  party  to  the  proceeding  was  no  fore- 
closure at  all.  We  think  the  case  of  Adler- 
Goldman  Com.  Co.  t.  Herran,  supra,  is  deci- 
sive  against  that  contention.  At  the  time  of 
the  commencement  of  appellant's  foreclosure 
suit,  appellee  was  only  a  lienor,  though  it  be- 
came, before  the  foreclosure  sale  was  made, 
the  absolute  owner  of  the  equity  of  redemp- 
tion. Appellant  nevertheless  purchased  the 
title  of  his  mortgagor  and  entered  into  pos- 
session as  purchaser,  and  not  as  mortgagee. 
Appellee  had  the  right  to  redeem,  at  any  time, 
from  the  mortgage,  because  it  Imd,  as  lienor, 
been  omljtted  from  the  foreclosure  proceeding; 
but  until  it  offered  to  redeem  it  had  no  right 
to  disturb  appellant's  possession  or  call  him 
to  account  for  the  rents  apd  profits  while  in 
possession  under  his  purchase.  In  Adler^ 
Goldman  Commission  Co.  v.  Herran,  supra, 
the  Junior  mortgagors  foreclosed  their  mort- 
gage before  the  attempt  to  redeem  from  the 
prior  lien  of  Herran,  yet  the  court  denied 
their  right  to  require  the  latter  to  account  for 
rents.  This  is  not  an  attempt,  within  the  stat- 
utory period  of  redemption,  to  redeem  from 
the  foreclosure  sale.  The  statute  giving  the 
Tight  of  redemption  from  mortgage  foreclo- 
sure sales  under  decrees  of  court  (Act  May 
3,  1899,  Acts  1899,  p.  279),  having  been  paas- 


ed  subsequent  to  the  execution  of  appellant's 
mortgage,  is  by  its  e:q>re88  terms  excluded 
from  operation  as  to  mortgages  executed  prior 
thereto.  If  that  statute  was  applicable  to 
the  mortgage  In  question,  appellee  could,  with- 
in the  prescribed  period  of  ried^nption,  have 
tendered  the  amount  required  to  redeem,  and 
then  appellant  would  have  been  chargeable 
with  rents  and  profits  received  while  in  pos- 
session. Danenhauer  v.  Dawson,  65  Aik.  129, 
46  S.  W.  181,  44  L.  R.  A.  193. 

The  only  question  remaining  tor  our  con- 
sideration Is  regarding  the  contention  of  ap- 
pellant that  a  suit  to  redeem  cannot  be  insti- 
tuted vntU  after  a  tender  of  the  amount  due. 
This  Is  true,  but  the  tender  can  be  made  at 
any  time,  and  the  time  of  making  the  tender 
would  only  afTect  the  question  of  costs  of  suit 
Of  course,  until  there  has  been  an  offer  to  re- 
deem by  paying  the  amount  due,  the  suit  can- 
not be  successfully  maintained;  but  a  court  of 
equity  should  not  dismiss  a  suit  on  account 
of  the  failure  to  make  a  tender  so  as  to  re- 
quire the  Institution  of  a  new  suit,  when  the 
plaintiff  is  wining  and  makes  an  offer  dur- 
ing the  pendency  of  the  suit  to  pay  the 
amount  necessary  to  redeem.  That  Is  one  of 
the  distinctions  between  the  right  of  redemp- 
tion from  a  mortgage  and  the  statutory  right 
of  redemption  from  a  foreclosure  sale.  Wood 
V.  Holland,  57  Ark.  19S,  21  S.  W.  223.  Ap- 
pellee Is  not  entitled  to  recover  any  costs  of 
suit  Incurred  prior  to  an  offer  to  pay  the 
amount  of  the  mortgage  debt  and  interest 

The  decree  Is  reversed,  with  directions  to 
enter  a  decree  establishing  appellee's  right  to 
redeem  from ,  appellant's  mortgage,  bat  only 
on  the  terms  Indicated  Is  thU  opinioo. 
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STJSWART  ▼.  STATE. 
«>>nrt  of  Criminal  Appeals  of  Texas.    Dec.  11, 

1.  WrawEssia— CoMPKTKNOT— Ceoss-Hxamika- 
noit  or  Wm  or  Accussd. 

While  a  wife  testifying  in  behalf  of  her 
husband  on  trial  for  homicide  may  be  cross- 
«xamined  as  to  matters  about  which  she  has 
testified,  the  state  cannot  interro^te  about  new 
matter,  as  that  would  be  making  the  wife  a 
state's  witness^  in  violation  of  Code  Cr.  Proc. 
1895,  art.  775,  providing  that  a  husband  and 
wife  shall  not  testify  against  each  other  except 
in  a  criminal  prosecution  for  an  offense  com- 
mitted by  one  against  the  other. 

2.  SAU  — CBOBS-BXAlflNATIOn— Nbw  Maitkb 

OR  Cbobb-EjZamination— E}rn:oT. 

Where  one  side  examines  a  witness,  and  the 
-other  side  sfter  cross-examining  goes  into  new 
matter,  the  witness  as  to  the  new  matter  be- 
comes the  witness  of  the  party  eliciting  it 

3.  HoiaoiOB  —  Marblattohteb  —  Kiluko 
Wine's  INSULTEB  IN  Heat  or  Passion. 

If  a  husband,  after  being  informed  by  his 
wife  that  a  person  has  insulted  her,  kills  that 
person  the  first  time  he  meets  him  while  so  over^ 
come  by  rage  as  to  be  incapable  of  cool  reflec- 
tion, his  offense  Is  no  more  than  manslaughter, 
■and  it  is  immaterial  whether  the  insulting  con- 
-duct  had  or  had  not  occurred,  so  long  as  she  so 
informed  him  and  he  believed  it 

[E2d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
-vol.  26,  Homicide,  |  78.] 

4.  Samb— Evidence— Admissibiutt. 

In.  a  prosecution  of  accused  for  killing  a 
person  in  heat  of  passion  after  being  informed 
by  his  (accused's)  wife  that  several  months  be- 
fore decedent  had  driven  his  horse  over  a  wire 
fence  into  accused's  pasture  and  insulted  her, 
testimony  of  witnesses  that  some  time  after  the 
insult  was  alleged  to  have  been  offered  accused 
had  inquired  of  them  if  they  had  seen  anybody 
in  his  pasture  on  a  certain  day,  and  had  stated 
that  he  had  seen  where  somebody  had  driven  a 
horse  over  his  fence,  was  inadmissible  as  hav- 
ing no  bearing  on  the  case. 

5.  Sake— Tbial— iNSTBucTions. 

Accused  killed  decedent  upon  their  first 
meeting  after  being  informed  by  his  (accused's) 
wife  that  decedent  had  insulted  her  several 
months  previously.  The  statute  provides  that 
homicide  will  be  reduced  to  manslaughter  if 
-committed  in  such  heat  of  passion  as  to  render 
the  mind  incapable  of  cool  reflection  as  a  result 
of  decedent's  insulting  condnct  toward  a  female 
relative,  if  the  killing  occurs  at  the  time  of  the 
insult,  or  as  soon  as  the  parties  meet  after  the 
slayer  has  been  informed  of  it.  Held,  that  a 
charge  that  to  render  a  homicide  manslaughter 
the  passion  must  not  be  the  result  of  a  former 

erovocation,  that  manslaughter  is  voluntary 
omidde  committed  under  the  immediate  in- 
fluence of  sudden  passion,  which  must  arise  at 
the  time  of  the  killing,  and  if  aocased  was  ac- 
tuated by  sadden  passion,  such  as  rendered  his 
mind  incapable  of  cool  reflection  arising  from 
fais  belief  in  good  faith  of  the  information  given 
him  by  his  wife,  then  he  is  guilty  of  man- 
slaughter, was  erroneous,  since  whether  the  kill- 
ing would  be  manslaughter  does  not  depend  upon 
the  suddenness  of  passion,  but  upon  whether  ac- 
cused was  informed  of  ue  insult,  and  at  the 
time  of  the  killing  his  mind  was  incapable  of 
<K>ol  reflection. 

6.  Sahs— Seu-Detenbe. 

In  a  homicide  case,  the  evidence  showed 
that  decedent  had  threatened  to  assault  accused. 
At  the  time  of  the  killing  decedent,  who  was 
unarmed,  was  running  to  a  camp  shouting  for  a 
gun,  and  accused,  who  was  armed,  was  pur- 
suing him.  The  shooting  took  place  before  de- 
cedent had  possessed  himself  of  weapons  which 
were  being  brought  to  him.    Held,  that  a  failure 


to  charge  oo  the  law  of  aelf-defenae  was  not 
error. 

[BXl.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  26,  Homicide,  f|  62^^4a&.] 

7.  SaICE  —  BVIDBKOB—SprnOIKNOT— Pbovooa- 
TION. 

Evidence  in  prosecution  for  homicide  held 
to  show  that  the  cause  of  the  killing  was  an 
insult  by  deceased  to  defendant's  wife,  of  which 
defendant  had  just  been  informed,  reducing  the 
crime  to  manslaughter. 

Appeal  from  District  Court,  Young  Coun- 
ty; A.  H.  Carrigan,  Judge. 

A.  P.  Stewart  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Reversed 
and  r^nanded. 

O.  W.  Johnson  and  Kay  &  Akin,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  P.  A. 
Martin,  Dist  Atty.,  and  Miller  &  Dycns,  for 
the  Stata 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  giv- 
en five  years  In  the  penitentiary  as  bis  pun- 
ialiment  The  facts  show  that  defendant  and 
deceased,  had  been  neighbors  and  friends 
for  over  20  years,  living  In  the  same  neigh- 
borhood. 

The  state's  case  is.  In  substance,  that  on 
the  17th  of  January,  1907,  appellant  killed 
the  deceased  Rutherford.  Mrs.  Workman 
was  the  only  eyewitness  to  the  homicide,  and 
testified  that  she,  her  husband,  J.  B.  Work- 
man, and  their  two  children  had  Just  arrived 
in  Young  county  from  the  Indian  Territory, 
and  had  bought  some  land  from  the  deceased 
and  moved  out  to  It  and  unloaded  their  wag- 
on, preparatory  to  erecting  a  temporary 
camp.  Deceased  had  gone  with  them  to  the 
place  of  their  camp  for  the  purpose  of  re- 
pairing a  fence  between  his  (deceased's)  land 
and  that  purchased  by  the  husband  of  wit- 
ness. This  camp  was  about  three-fourths  of 
a  mile  northwest  of  the  home  of  deceased, 
and  about  75  yards  west  of  witness'  east 
fence.  This  fence  marked  the  boundary  be- 
tween witness'  land  and  that  of  the  deceased. 
Deceased  left  the  camp  and  went  to  the 
southeast  comer  of  witness'  land,  and  she 
went  about  arranging  her  household  mat- 
ters, her  husband  busying  himself  by  fixing 
the  fence  on  the  north  and  east  of  the  camp. 
After  her  husband  had  finished  this  job,  be 
returned  to  the  camp,  and  with  bis  wagon 
started  In  a  westerly  direction  to  haul  some 
water  to  the  camp.  Just  at  this  Juncture 
the  witness'  attention  was  attracted  by  hear- 
ing some  one  holloing,  "Hey!  beyl  hey!" 
She  turned  and  called  her  husband,  and  sent 
her  little  girl  for  him.  Then,  looking  east 
she  saw  deceased  running  In  her  direction 
and  hollowing  to  the  witness,  "For  God's 
sake,  bring  me  a  gun."  She  ran  to  the  other 
side  of  her  camp,  picked  up  an  automatic 
shotgun,  and  a  breach-loading  shotgun,  and 
started  to  the  deceased  with  both  guns,  and 
as  she  started  she  saw  appellant  for  the  first 
time,  who  was  also  running  towards  the 
camp.     Witness  saw  no  weapons  In  appel- 
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lanf  s  lianda  at  that  time.  The  men  were  not 
running  from  the  same  direction,  appellant 
being  north  of  deceased.  Witness  here  made 
a  map  and  gave  It  to  the  jury  which  showed 
the  appellant  and  deceased  were  both  ap- 
proaching the  camp,  their  line  of  approach 
being  to  a  common  center,  leaving  the  tracks, 
as  in  the  diagram,  as  they  approached  the 
camp  in  the  shape  of  the  letter  "V."  The 
map  indicates  that  the  horse  of  appellant  was 
hitched  to  the  fence  above  the  gate,  and  that 
appellant  apparently  came  from  the  gate  to- 
wards the  camp.  The  distance  from  the  gate 
and  where  the  horse  was  hitched  to  the  fence 
was  not  given,  but  it  formed  the  opening 
part  of  the  letter  "V,"  the  point  of  It  being 
at  the  point  of  contact  between  the  parties. 
Witness  ran  to  the  deceaaed  with  the  two 
guns.  Deceased  ran  up  to  witness,  threw 
his  arms  about  her,  and  held  witness  be- 
tween himself  and  appellant.  Witness  was 
still  holding  the  guns  in  her  Iiand  between 
her  body  and  the  deceased  when  appellant 
began  firing  with  a  pistol  over  the  witness' 
bead  and  shoulder  at  the  deceased.  Deceased 
was  struggling  to  keep  witness  between  ap- 
pellant and  himself,  and  was  moving  around 
for  this  purpose.  It  threw  deceased  facing 
appellant, '  with  witness'  back  to  appellant. 
Deceased  stooped  in  his  efforts  to  keep  the 
witness  between  himself  and  appellant,  and 
after  being  wounded  eank  to  his  knees  and 
turned  witness  loose,  and  the  firing  ceased. 
Up  to  this  time  not  a  word  bad  been  spoken 
by  any  of  the  parties,  except  when  the  de- 
ceased called  to  the  witness  to  bring  the  gun. 
While  on  his  knees  after  being  shot,  deceased 
reached  out  his  hand,  and  said  to  appellant, 
"Forgive  me."  Appellant  came  up,  and  they 
shook  bands.  The  deceased  then  said  to 
witness,  "Pray  for  me,"  and  asked  for  wa- 
ter. When  witness  returned  with  the  wa- 
ter, deceased  was  lying  on  the  ground,  and 
by  this  time  tbe  husband  and  son  bad  ar- 
rived. The  deceased  never  spoke  after  bis 
request  for  prayer  and  water,  and  lived  but 
a  few  moments.  Appellant  was  asked,  "What 
on  earth  did  you  do  this  for?'  He  replied 
that  deceased  had  done  him  the  dirtiest 
crime  that  one  man  ever  did  to  another.  At 
tbe  time  witness  first  saw  the  parties  they 
were  inside  of  her  hnst>and's  inclosure,  about 
halfway  between  the  camp  and  the  fence. 
This  would  seem  to  indicate  that  the  fence 
was  probably  76  or  a  100  yards  from  the 
camp.  Deceased  was  a  large  man  of  heavy 
build,  strong  and  healthy. 

The  husband,  J.  E.  Workman,  testified 
about  their  moving  to  the  camp,  and  stated 
that  his  son  had  been  at  the  gate,  working 
on  the  fence  Just  southeast  of  the  camp. 
Witness  bad  made  repairs  on  the  fence  just 
north  of  the  camp.  While  working  on  the 
ffflice,  witness  saw  a  man  riding  on  the  prai- 
rie, on  a  bay  horse,  some  800  yards  southeast 
of  where  witness  was  at  work.  The  man 
stopped,  looked  towards  witness'  camp,  and 
then  turned  southeast  toward  a  little  field. 


and  rode  oat  of  sight  He  finished  his  work, 
went  to  the  camp,  got  some  vessels,  put  them 
in  his  wagon,  and  went  off  west  in  a  trot  to 
haul  water  to  camp.  After  witness  had  gone 
200  or  800  yards,  he  heard  his  wife  and  little 
daughter  screaming  and  holloing,  "Fire!" 
saw  bis  little  daughter  coming  toward  him, 
turned  Us  team  around,  and  drove  rapidly 
badt.  Arriving  at  the  camp  he  saw  appel- 
lant standing  about  10  feet  from  his  wife. 
Did  not  see  deceased  at  that  time.  Appel- 
lant had  a  pistol  in  his  hand,  and  was  prob- 
ably loading  it  or  extracting  shells.  Witness 
then  saw  a  man  lying  on  the  ground,  and 
said,  "Who  shot  him?"  Appellant  said.  "I 
shot  him."  Appellant  pointed  to  the  guns, 
and  said,  "Iiook  there,  see  those  guns?"  "I 
bad  to  shoot  him.  I  would  not  have  shot 
him  if  she  had  not  brought  those  guns." 
Witness  then  turned  deceased  over,  and  dis- 
covered it  was  Rutherford,  and  remarked,. 
"What  on  earth  is  the  matter?"  "I  thought 
you  and  Mr.  Rutherford  were  the  very  best 
of  friends."  Appellant  replied,  "We  have 
been  close  neighbors  for  tbe  past  20  years, 
but  he  has  done  me  tbe  dirtiest  crime  that 
one  man  could  do  another."  Appellant  was 
pale  and  excited.  Witness  afterwards  found 
deceased's  horse  near  the  southeast  comer  of 
witness'  place  near  tbe  fence,  and  witness 
said  that  appellant  had  told  him  that  he  bad 
gone  to  deceased  to  talk  to  him  about  It,  and 
that  deceased  would  not  talk  to  him,  and 
that  deceased  wanted  to  settle  it  with  the 
guns.  Witness  did  not  tell  this  at  the  ex- 
amining trial.  Witness  said  to  appellant, 
"I  certainly  hate  this,"  and  appellant  said. 
"Ton  do  not  hate  it  half  as  bad  as  I  do.  I 
would  not  have  shot  him  if  she  had  not 
brought  those  guns." 

There  are  some  other  details  hi  regard  to 
facts  that  may  be  necessary  to  state  in  the 
illustration  of  some  questions  The  defend- 
ant introduced  his  wife.  Her  testimony  Is  to 
the  effect  that  on  the  morning  prior  to  the 
homicide  In  the  evening  she  was  at  her  home 
up  stairs;  that  defendant  came  Into  the 
house  looking  for  her,  came  up  stairs  and 
found  her  crying,  and  urged  that  she  tell 
him  the  cause.  That  she  then  related  to  the 
defendant  the  following:  "That  on  the  aft-, 
emoon  of  July  6,  1906,  witness  went  to  the 
mall  box  to  get  the  mall.  Witness  did  not 
look  at  the  clock,  but  thought  it  was  between 
3  and  4  In  the  afternoon.  That  Just  as  wit- 
ness reached  tbe  fence  near  the  mall  box  she 
heard  deceased  say:  'Walt,  Mrs.  Stewart, 
111  get  your  mall  for  you.'  Deceased  then  got 
the  mall  for  witness,  and  iianded  it  to  her 
over  the  fence,  deceased  being  at  that  time  in 
the  road.  Witness  then  took  the  mslll.  She 
was  riding  a  boy's  saddle  and  sideways.  She 
then  turned  her  horse  around  to  go  home. 
After  turning  around  toward  home  she  aboQ- 
ped  her  horse  because  there  was  a  consid- 
erable quantity  of  the  mall  and  she  desired 
to  tie  tbe  mail  on  the  saddle.  While  tlelng 
the  mall  on  the  saddle  deceased  pushed  down 
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the  wire  toice  and  stood  on  It  and  led  bis 
horse  across  the  wire  and  came  up  b^lnd 
witness  and  asked  If  be  might  go  part  of  the 
way  home  with  witness  and  at  the  same 
time  took  hold  of  witness  with  both  arms 
around  the  waist  and  dragged  witness  off  her 
borae  and  drew  witness  up  to  his  breast. 
Witness  said,  'Mr.  Rutherford,  yon  are  seek- 
ing trouble,'  and  tried  to  push  loose  from 
him.  Deceased  said,  'No,  I  am  not  seeking 
trouble,  but  one  wife  Is  not  enough  for  me, 
and  I  want  to  borrow  Pld£  Stewart's  wife 
awhile.'  Witness  then  said  that  If  deceased 
did  not  turn  her  loose  that  she  would  scream. 
Witness  was  struggling  all  the  time  deceased 
held  her.  Deceased  said,  'What  are  you  going 
to  do  about  It?'  Witness  said,  'I  am  going 
to  tell  Pick  [appellant]  Just  as  soon  as  I  can 
And  blm.'  Deceased  then  said,  'Don't  you 
dare  do  If  [pointing  his  finger  at  witness]. 
Witness  said,  'I  will  tell  him  as  soon  as  he 
gets  home.'  Deceased  then  said,  'Don't  yon 
do  It  I  will  be  ready  for  him.  If  he  can 
get  a  gun  any  quicker  than  I  can,  he  la  wel- 
come to  use  it'  Witness  then  started  to  get 
on  her  horse,  and  deceased  asked  If  he  might 
help  her.  Witness  told  deceased  that  he  must 
not  touch  her  again.  Deceased  then  went  off 
through  the  fence  like  he  had  come  In." 
This  was  detailed  as  the  matter  wbldi  she 
bad  related  to  her  husband  on  the  morning 
of  the  day  of  the  homicide.  The  state  then 
took  her  up  on  cross-examination  rath^  ful- 
ly and  rigidly,  asking  many  questions  as  to 
why  she  hadn't  told  her  husband  prior  to 
the  17tb  of  January  when  this  thing  should 
hare  occurred  on  the  6th  day  of  July  prcTl- 
ona.  The  matters  deTeloped  on  cross-exam- 
ination may  be  more  fully  stated  In  disposing 
of  a  bill  of  exceptions  later. 

The  state's  cross-examination  of  appel- 
lant's wife  took  a  wide  range,  mainly  for  the 
purpose  of  discrediting  the  troth  of  her  state- 
ment as  to  the  Insult  and  Indignity,  and 
tafarentlally  to  discredit  the  truth  of  the 
statement  that  she  had  told  ber  husband  on 
the  morning  prior  to  the  homicide.  Several 
grounds  of  objection  were  urged,  among  oth- 
ers, that  she  could  not  be  forced  to  give  evi- 
dence against  her  husband  on  matters  per- 
taining to  Iilm  In  regard  to  the  trial  and  to 
discredit  the  truth  of  the  statement  on  Im- 
material matters  which  did  not  tend  to  dis- 
credit the  truth  of  the  statement  she  made 
to  ber  husbadd,  and  that  this  cross-examina- 
tion was  with  reference  to  collateral  matters. 
Immaterial  to  the  case,  and  around  which 
necessarily  a  fierce  contest  would  be  waged, 
and  if  determined  against  the  truth  of  ber 
statement  made  to  defendant,  her  husband's 
rights  and  attitude  before  the  jury  would  be 
greatly  and  unjustly  Imperiled  and  Impaired. 
^U  these  objections,  and  others  that  are  not 
here  stated,  were  overruled,  and  the  state 
was  permitted  to  ask  questions  suggesting  a 
private  interview  at  the  Fourth  of  July  cele- 
bration between  the  deceased  and  appellant's 
wife,  which  was  denied  by  her,  and  she  stat- 


ed  that  the  only  conversation  she  had  with 
deceased  was  in  a  crowd  In  the  presence  of 
her  niece,  when  she  asked  him  about  the 
tournament  then  going  on  at  the  gathering. 
In  which  Boyd  Street  was  trying  to  keep  the 
people  back  out  of  the  way.  She  was  also 
asked  If  she  had  Invited  the  deceased,  over 
the  ph(me,  to  come  over  and  have  soup,  and 
witness  answered  that  slie  bad  Invited  the 
family  to  dinner,  which  was  long  before  the 
outrage  perx>etrated  by  the  deceased.  She 
was  asked  If  she  had  In  any  way  encouraged 
the  deceased,  which  the  witness  denied.  She 
was  asked  If  the  ground  500  or  600  yards 
east  of  the  place  of  the  alleged  Indignity  was 
not  thick  with  brush  and  grass  and  obscure 
from  view  from  the  road.  Witness  said  she 
did  not  know.  SHirther,  she  was  required  to 
answer  tbat  appellant  her  husband,  had  be- 
gun to  sell  his  land  and  had  sold  500  or  600 
acres  of  It  after  the  6th  of  July.  She  was 
further  made  to  testify  as  to  the  appearance 
and  demeanor  of  defendant,  and  what  It  was  . 
after  she  told  him  of  the  Insult  stating 
among  other  things  that  he  said  nothing,  but 
sat  with  his  head  In  his  hands,  and  that  be 
w«it  to  the  table  but  did  not  eat  an^tblng 
except  perhaps  drink  a  cup  of  coffee.  That 
appellant  left  home  some  time  In  the  after- 
noon, but  witness  did  not  see  him  leave. 
She  was  required  to  testify,  further,  that  ap- 
pellant had  several  guns  and  pistols  at  differ- 
ent times,  and  told  where  he  k^t  them. 
Parts  of  this  testimony  elicited  by  the  state 
on  the  cross-examination  was  not  admissible 
through  the  mouth  of  the  wife  as  against 
her  accused  husband.  It  has  been  held  that 
a  wife,  testifying  In  behalf  of  her  husband, 
may  be  legitimately  cross-examined  In  regard 
to  matters  about  which  she  has  testified,  but 
It  has  not  been  held,  so  far  as  we  are  aware, 
that  the  state  can  depart  from  the  line  of  In- 
vestigation elicited  from  the  wife  by  her  hus- 
band, and  interrogated  about  new  matter, 
for  this  would  be  making  the  wife  a  state's 
witness.  This  would  be  true,  even  If  the  wit- 
ness were  not  the  wife  of  the  accused.  Wher- 
ever one  side  places  a  witness  upon  the  stand 
and  elicits  evidence,  the  other  side  crosses 
upon  it,  and  then  goes  out  into  new  matter, 
the  witness,  as  to  the  new  matter,  I>ecomes 
the  witness  of  the  party  eliciting  it  As  to 
the  ordinary  witness,  the  party  would  have 
a  legal  right  to  do  this,  provided  the  subject 
of  investigation  was  legitimate;  but  this  rule 
does  not  apply  to  the  wife.  See  Jones  v. 
State,  38  Tex.  Cr.  R.  87,  40  S.  W.  807,  41  S. 
W.  038,  70  Am.  St  Bep.  710.  There  are  mat- 
ters here  which  are  clearly  not  within  the 
legitimate  ^here  of  cross-examination.  For 
Instance,  the  wife  was  forced  to  testify  against 
her  husband  that  after  the  6th  of  July  he 
was  selling  land,  and  had  sold  some  500  or 
600  acres  of  it  with  a  view  of  moving  away, 
and  that  he  had  arms,  guns,  and  pistols,  at 
different  times  about  his  place,  and  other 
matters  that  are  unnecessary  to  detail.  On 
cross-examination  of  the  wife  the^  state  will 
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be  held  to  matters  brought  ont  In  chief. 
See  Code  Or.  Proc.  1895,  art  775;  Jones  v. 
State  (Tex.  Or.  App.)  101  S.  W.  995  (rehear- 
ing opinion) ;  Messer  v.  State,  43  Tex.  Gr. 
R.  97,  63  S.  W.  643;  Washington  v.  State, 
17  Tex.  App.  197 ;  Hoover  v.  State,  35  Tei. 
Cr.  R.  345,  33  S.  W.  337;  Jones  v.  State,  38 
Tex.  Or.  R.  87,  40  S.  W.  807,  41  S.  W.  638, 
70  Am.  St  Rep.  719;  Gaines  v.  State,  38 
Tex.  Cr.  R.  216,  42  S.  W.  386;  Creamer  v. 
State,  84  Tex.  178;  Greenwood  v.  State,  35 
Tex.  687;  Merrltt  v.  State,  39  Tex.  Cr.  R. 
79,  45  S.  W.  21;  Johnson  v.  State,  28  Tex. 
App.  26,  11  S.  W.  667 ;  Hamilton  t.  State,  36 
Tex.  Cr.  R.  375,  87  S.  W.  431 ;  Owen  v.  State, 
7  Tex.  App.  332 ;  Red  v.  State,  89  Tex.  Or. 
R.  423,  46  S.  W.  408;  Bluman  v.  State,  83 
Tex.  (Jr.  R.  64,  21  S.  W.  1027,  26  S.  W.  75. 

The  theory  of  the  appellant  as  made  by 
his  wife's  testimony,  and  tOie  seems  to  be 
the  only  one  that  throws  .any  light  upon  the 
motive  or  the  reason  for  this  killing,  was 
that  he  believed  his  wife's  story  about  the 
matter,  had  no  reason  to  dislselleve  It;  and, 
if  her  testimony  was  to  be  discredited.  It 
could  only  be,  if  even  to  that  extent  that 
she  never  made  such  statement  to  him.  We 
believe  this  contention  is  correct  If  she 
made  this  statement  to  appellant  and  he 
believed  it  and  acted  upon  It  to  him  It  was 
true,  whether  in  fact  It  was  false  or  true. 
That  the  Insulting  conduct  towards  appel- 
lant's wife  In  this  case  was  the  real  cause 
cannot  be  the  subject  of  doubt  from  reading 
this  record.  These  parties  had  been  neigh- 
bors for  20  years  or  more,  on  friendly  terms, 
and  there  was  no  occasion  and  none  Is 
shown  why  there  should  have  been  any  dif- 
ference between  them,  except  as  shown  by 
the  testimony  of  appellant's  wife.  And  if, 
in  fact,  her  statement  to  him  was  untrue, 
that  Information  was  never  conveyed  to  him, 
and  In  fact  no  one  can  read  this  record  and 
come  to  any  legitimate  conclusion  other  than 
that  it  was  true;  but  if  it  was  a  mistake, 
his  defensive  matter  against  murder  and  In 
favor  of  manslaughter  was  just  as  strong. 
As  was  said  in  Jones'  Case,  33  Tex.  (}r.  R., 
at  page  496,  26  S.  W.,  at  page  1084  (47  Am. 
St  Rep.  46):  "If  the  insulting  conduct  to- 
wards Mrs.  Jones  by  Veal  was  the  real 
cause  of  the  homicide,  or  there  was  a  rea- 
sonable doubt  of  that  fact  and  the  killing 
occurred  at  the  first  meeting  after  the  ac- 
cused had  been  informed  of  such  conduct 
and  at  the  time  of  the  killing  appellant's 
mind  was  in  such  a  state  of  anger,  rage,  or 
resentment  as  to  render  it  incapable  of  cool 
reflection,  Ijien  his  ofTense  would  be  of  no 
higher  grade  than  manslaughter.  This  would 
be  the  case,  although  such  insulting  conduct 
had  never  occurred,  provided  appellant  actu- 
ally believed  It  had.  The  homicide  on  the 
trial  must  be  viewed  from  the  standpoint 
of  the  accused.  The.  fticts  and  circumstan- 
ces should  be  analjrzed  and  passed  upon  as 
they  were  reviewed  by  him  at  the  time  he 
acted  upon  tfaetn.    If,  in  this  case,  appellant 


believed  the  insulting  conduct  communicated 
to  him  by  his  wife  actually  occnrred  as  de- 
tailed by  her,  then  to  his  mind  such  conduct 
was  a  reality,  and  the  charge  should  have 
been  so  framed  as  to  submit  this  Important 
issue  to  the  Jury.  Men  often  act  upon  the 
most  Important  affairs  and  interests  In  life 
upon  the  mistakes  of  fact  They  often  risk 
honor,  reputation,  fortune,  and  life  upon 
mistakes  of  fact  of  course,  believing  at  the 
time  they  are  not  mistaken.  The  guilt  of 
the  accused  party  in  such  state  of  case 
should  not  depend  upon  the  existence  or  non- 
existence of  the  fact  itself,  but  npon  the 
circumstances  as  they  appeared  to  and  were 
understood  by  him  at  the  time  of  his  acting 
upon  them.  Such  questions  are  matters  of 
fact  to  be  solved  by  the  jury  under  appro- 
priate instructions.  That  the  insulting  con- 
duct had  or  bad  not  occnrred  would  have 
been  immaterial  If  she  had  so  informed 
Jones,  and  he  believed  her.  If  the  Jury 
should  believe  that  Mrs.  Jones  informed  her 
husband  of  the  conduct  of  deceased  towards 
her,  and  that  his  passions  were  thereby 
aroused  to  the  extent  of  rendering  his  mind 
incapable  of  cool  reflection,  and  that  while 
his  mind  was  thus  Inflamed,  he  shot  and 
killed  Veal  upon  flrst  meeting  with  him 
after  receiving  such  information,  his  offence 
would  be  of  no  higher  grade  tlian  man- 
slaughter." 

That  the  above  extract  correctly  states 
the  law  under  the  circmnstances  as  detailed 
in  this  record  would  not  admit  of  a  doubt 
at  this  date  in  Texas.  We  think  there  was 
error  in  the  action  of  the  court  in  permit- 
ting the  state  to  go  out  Into  matters  not 
drawn  out  In  the  original  examination  of  tiie 
wife.  The  state  offered  to,  and  did  prove, 
over  appellant's  objection  by  Mrs.  John 
Steen,  that  in  the  month  of  August  1906, 
defendant  Inquired  of  her  whether  she  bad 
seen  anybody  on  the  flrst  day  they  thrashed 
wheat  that  came  out  of  his  (appellant's)  pas- 
ture, and  stated  to  her  that  be  had  seen 
where  some  one  on  that  day  had  crossed  bis 
fence.  The  witness  told  appellant  that  she 
had  not  seen  any  person  and  did  not  know 
who  had  interfered  with'  his  fence.  Many 
grounds  of  objection  are  stated  here,  which 
are  unnecessary  to  repeat  The  state  also 
permitted  John  Steen,  husband  of  the  form- 
er witness,  to  state  that  some  time  after  Ju- 
ly 6,  1906,  appellant  inquired  of  him  wheth- 
er he  knew  who  had  be&a  In  his  (appellant* s) 
pasture  that  day,  that  he  had  seen  horse 
tracks  crossing  his  fence,  and  seemed  like 
the  tracks  had  oome  back  Into  Steen's  pas- 
ture, and  Steen  told  appellant  he 'had  not 
seen  any  party  and  did  not  know.  Various 
objections  are  urged  to  this  testimony. 
What  this  had  to  do  with  the  case  we  do  not 
understand.  Under  the  ruling  of  this  court 
In  Gaines  v.  State,  38  Tex.  Cr.  R.,  202,  42 
S.  W.  886,  this  testimony  was  Inadmissible. 
See,  also.  State  ▼.  James,  90  N.  C.  702. 
There  is    nothing  to  connect  this  testimony 
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wlUi  the  reason  or  motive  for  the  killing. 
There  is  nothing  to  Indicate  that  appellant 
bad  ever  suqiected  anything  wrong  between 
deceased  and  his  wlte  so  far  as  we  can  as- 
certain, and  there  Is  no  fact  In  this  whole 
record  which  indicates  that  tliere  was  a 
meeting  between  deceased  and  appellant's 
wife,  except  the  one  she  details,  and  she 
testifies  positively  that  she  had  not  return- 
ed to  that  pasture  since  the  unfortunate  6th 
of  July,  and  she  states  as  a  reason  why  she 
did  not  tell  her  husband  prior  to  the  time 
she  did  inform  him  was  that  deceased  had 
threatened  to  take  her  husband's  life  if  she 
did  Inform  him.  This  testimony  from  the 
Steals  was  clearly  Inadmissible.  This  dis- 
poses of  some  other  matters  In  regard  to  the 
introduction  of  testimony  without  going  In- 
to a  farther  discussion  of  them. 

Error  is  assigned  upon  the  charge  on  man- 
slaughter, and  especially  that  portion  of  It 
which  informs  the  Jury  that  the  passion 
must  not  be  the  result  of  a  former  provoca- 
tion, and  that  manslaughter  Is  the  voluntary 
homicide  committed  under  the  Immediate  in- 
fluence of  sudden  passion;  that  the  passion 
must  arise  at  the  time  of  the  killing.  And 
further  the  court  charged  the  jury  If  they 
"found  at  the  time  of  the  killing,  the  de- 
fendant was  actuated  by  sudden  passion, 
such  as  rendered  his  mind  Incapable  of  cool 
reflection,  arising  from  his  belief  In  good 
faith  of  the  information  so  given  him  by  his 
wife,  then  you  wlM  flnd  the  defendant  guilty 
of  manslaughter."  These  are  grouped  with- 
out going  into  a  separate  discussion  of  them. 
These  matters  are  mainly  statutory,  but  as 
has  often  been  held  do  not  apply  where  the 
facts  are  like  those  contained  In  this  record. 
In  regard  to  insulting  conduct  toward  a  fe- 
male relative,  the  statute  provides  that  it  Is 
adequate  cause  If  the  passion  be  engendered 
thereby,  if  the  killing  occurs  on  the  happen- 
ing of  the  Insulting  conduct  or  as  soon  as  the 
parties  may  meet  after  the  slayer  has  been 
informed  of  such  Insulting  language  or  con- 
duct. Now  appellant  was  not  present  when 
the  Insulting  conduct  happened,  so  he  comes 
within  the  second  clause — the  killing  must 
occur  at  the  first  meeting  after  being  inform- 
ed of  these  matters — and  he  would  be  en- 
titled to  a  verdict  for  manslaughter,  if  he 
was  actuated  by  such  passion  as  rendered  bis 
mind  incapable  of  cool  reflection.  The  time 
elapsing  between  the  happening  of  the  In- 
sulting conduct  and  meeting  with  the  party 
giving  the  Insult  has  nothing  to  do  with  the 
suddenness  of  the  passion.  And  the  court's 
limiting  the  jury  to  the  sudden  passion  hap- 
pening at  the  time  of  the  insult  Is  a  fatal 
error,  under  our  authorities,  wherever  that 
question  has  been  discussed,  as  applied  to 
the  facts  of  this  case  so  far  as  we  are  aware. 
The  court  was  not  entirety  harmonlons,  per- 
haps. In  the  Orman  Case,  in  22  Tex.  App.  604, 
3  S.  W.  468,  58  Am.  Rep.  662,  on  one  phase 
of  the  question,  as  we  understand  it,  but 
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were  on  the  main  proposition,  because  Judge 
White  and  Judge  Wilson,  who  disagreed  with 
some  of  the  observations  of  Judge  Hurt  in 
that  case,  have  emphatically  written  the  oth- 
ae  way  in  cases,  and  some  of  them  occurring 
subsequent  to  the  Orman  Case.  Wherever 
the  Insulting  conduct  is  relied  upon  to  re- 
duce the  killing  to  manslaughter,  and  the  In- 
formation Is  conveyed  to  the  slaying  relative 
the  question  Is  not  one  of  suddenness  of  pas- 
sion, but  it  depends,  first,  upon  the  fact  that 
he  was  so  informed,  and,  second,  that  at  the 
time  of  the  killing  his  mind  was  Incapable 
of  cool  reflection,  that  is,  the  condition  of 
his  mind  as  to  its  incapacity  for  cool  reflec- 
tion Is  not  relegated  to  that  portion  of  the 
statute  which  requires  it  to  be  sudden,  for 
that  only  applies  where  the  killing  occurs 
upon  the  happening  of  the  event  Without 
going  further  Into  this  question,  we  dte  In 
support  of  this,  Bays  v.  State.  99  S.  W.  561. 
17  Tex.  Ct  Rep.  981,  ESanes  v.  State,  10  Tex. 
App.  421,  Nlland  v.  State,  19  Tex.  App.  166, 
WilUams  V.  State,  24  Tex.  App.  637,  7  S.  W. 
333,  Richardson  v.  State,  28  Tex.  App.  217, 
12  8.  W.  870,  Martin  v.  State,  40  Tex.  Cr.  R. 
665,  51  S.  W.  912,  and  Whaley  v.  State,  fl 
Tex.  App.  306. 

It  is  contended  that  the  law  of  self-defense 
should  have  been  given.  The  cases  are  on 
a  remarkably  close  line  in  regard  to  this 
matter,  but  we  are  Inclined  to  the  opinion, 
under  our  authorities,  that  the  question  \m- 
der  the  facts  stated  is  not  presented.  The 
only  eyewitness  testifies  that  her  attention 
was  called  to  deceased  by  his  calling  for  a 
gun.  Looking  up,  she  observed  him  coming 
rapidly  in  the  direction  of  her  camp.  She 
obtained  two  guns  and  went,  meeting  him 
with  the  guns.  As  she  approached  the  de- 
ceased with  the  grnns,  she  observed  appellant 
coming  In  the  direction  of  the  deceased,  but 
at  the  time  without  visibly  having  arms. 
Of  course,  the  movements  were  very  rapid, 
and  when  he  reached  the  deceased  and  the 
witness  he  had  his  pistol  and  began  firing  and 
continued  until  the  deceased  fell  to  his 
knees.  As  this  matter  is  presented,  It  puts 
appellant  rather  in  the  attitude  of  chasing 
the  deceased  to  prevent  him  getting  to  the 
camp  to  arm  himself.  It  is  true  that  be  stat- 
ed at  the  time  that  he  would  not  have  killed 
deceased  but  for  the  fact  that  the  witness 
brought  the  guns,  yet,  it  would  seem  that  he 
was  rather  chasing  or  pursuing  the  man  he  so 
shortly  slew.  As  has  been  said  by  this  court, 
self-defense  is  a  defensive  and  not  an  aggres- 
sive act  The  facts  at  this  particular  point  are 
very  unsatisfactory  indeed.  He  had  the  right 
to  approadk  the  deceased  and  talk  with  him 
about  this  matter,  and  to  go  armed  against  an 
anticipated  assault  by  the  deceased  as  he  had 
threatened  to  make,  and  If  the  deceased 
made  the  assault  or  attempt  to  take  his  life, 
appellant  did  not  forfeit  his  right  of  self-de- 
fense. See  Shannon's  Case,  35  Tex.  Cr.  R. 
2,  28  S.  W.  687,  60  Am.  St  Rep.  17. 
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It  Is  made  to  appear  that  appellant  Stated 
that  be  approached  the  deceased  in  order  to 
talk  -with  him.  If  the  diase  began  from 
that  point,  and  deceased  holloed  for  a  gun 
and  appellant  followed  him  np,  It  would  not 
be  present  self-defense.  That  deceased  was 
very  much  excited  is  shown  by  all  the  evi- 
dence bearing  upon  bis  condition  at  the  time 
of  the  homicide.  We  are  of  opinion  that  the 
testimony  Is  hardly  sufficient  to  suggest  the 
theory  of  self-defense,  although  It  is  a  very 
close  question.  The  facts  upon  another  trial 
may  be  brought  out  more  fuHy.  In  regard  to 
the  sufficiency  of  the  evidence,  we  wish  to 
say  that  the  state's  theory  that  tills  killing 
may  have  occurred  for  some  other  reason 
than  that  imputed,  or  testified,  by  the  wife, 
has,  in  our  opinion,  no  standing  in  this  rec- 
ord; that  the  parties  had  been  friends  through 
20  years  or  more  is  thoroughly  established; 
and  that  they  had  been  neighbors  and  inter- 
changed visits  and  that  up  to  the  6th  of 
July  there  had  been  no  break  in  the  harmony 
and  so  far  as  appellant  was  concerned,  he 
never  knew  of  that  occnrrence  until  the  17th 
of  the  following  January.  Deceased  had  not 
been  to  appellant's  house  after  the  Otb  of 
July.  The  Impartial  mind.  In  our  judgment, 
can  take  the  scene  and  the  occurrences  at  the 
time  of  the  homicide,  and  reach  no  other  con- 
clusion from  the  acts  and  utterances  of  the 
parties  at  the  time  than  that  the  InsuH  to 
Mrs.  Stewart  was  the  foundation  for  the 
killing.  When  appellant  had  shot  bis  an- 
tagonist to  his  knees,  that  antagonist,  facing 
the  awful  solemnity  of  impending  death, 
reached  out  his  hand  to  his  slaying  adver- 
sary with  the  request  for  forgiveness,  and  the 
friend  of  the  20  years  preceding,  even  then, 
under  tliose  circumstances,  extended  that 
hand  in  forgiveness.  Having  obtained  this 
forgiveness  of  the  man  whom  he  had  so  fear- 
fully wronged,  he  turned  to  the  witness  and 
Interceded  that  she  pray  for  him.  If  dying 
declarations  are  sanctified  by  the  solemnity 
of  approaching  death  and  the  awfulness  that 
envelopes  the  man  with  sanctity  of  the  ob- 
ligation to  tell  the  truth,  here  we  have  a 
dying  statement  of  the  man  who  bad  wrong- 
ed appellant,  in  conformity  to  the  statement 
made  by  the  wife.  Under  all  these- clrcum- 
stances,  as  before  detailed,  and  as  shown  as 
occurring  around  the  death  scene  of  this 
tragedy,  there  occotb  to  us  but  one  conclu- 
sion and  that  is,  that  the  original  moving 
cause  for  this  homicide  was  as  detailed  by 
Mrs.  Stewart.  No  more  solemn  corrobora- 
tion could  well  have  been  obtained  than  was 
given  by  her  Insulter  when  he  had  but  a  few 
moments  to  Hve.  This  case  Is  not  one  of 
murder  under  the  facts  detailed. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

HENDBBSON,  3^  absent 


J.  M.  GUFFET  PBTBOLEUM  C30.  v.  HOOKS 
etal.* 

(Court  of  Civil  Appeals  of  Texas.  Nov.  21. 
1907.  Rehearing  Denied  Dec.  19.  1907.  Ad- 
ditional Findings  of  Facts  Dec.  20.  1907.) 

1.  Adoption  —  Beqcisites  —  Bboobd   of   In- 

STBTrMFNT 

Act  1850  (Acta  1849-BO,  p.  38,  c.  89).  reirn- 
lating  adoption,  provided  that  a  person  miKht 
adopt  another  by  filing  in  the  office  of  the  derk 
of  the  county  court  of  the  county  in  which  he 
resided  a  statement  in  writing  by  him  signed  and 
acknowledged  as  deeds  were  required  to  be.  re- 
citing in  Bubetance  that  the  adopted  person 
named  is  his  legal  heir,  and  that  the  instrument 
should  be  admitted  to  record  in  such  office,  and 
section  2  declared  that  such  statement  in  writ- 
ing, signed  and  authenticated  or  acknowledged 
and  recorded  "as  aforesaid,"  should  entitle  the 
party  adopted  to  the  rights  and  privileKes  of  a 
legal  heir  of  the  adopter.  Held  that,  where  an 
instrument  of  adoption  was  duly  executed,  and 
filed  for  record  in  the  proper  oifice,  with  intent 
that  the  clerk  should  immediately  record  it  the 
adoption  was  complete,  notmthstanding  the 
clerk  failed  to  enter  it  of  record. 

SE)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  1,  Adoption,  {  14.] 

2.  Records  —  Deposit  fob   Rboobd  —  Suffi- 

CIKNCT. 

If  a  paper  required  to  be  recorded  in  the 
office  of  the  clerk  of  a  county  court  is  handed 
to  the  clerk  outside  of  his  office  to  be  filed  in  the 
office  for  record,  and  is  then  taken  by  the  derk 
to  the  office  and  filed  there,  it  will  be  considered 
as  filed  for  record  as  required  by  law,  from  the 
time  of  its  actual  deposit  and  filing  in  the  office. 
{Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42.  Records,  If  .5-7.] 
8.   ViNDOR     AND     PUROHABSB  — OUTSTANDIHO 

TiTLB— Unbeooroed   Dked  —  NoncB — Pbk- 

8UMPTI0N8. 

Where  H.  psld  bis  vendor  a  satlsfactoir 
price  for  an  entire  tract,  and  there  was  no  evi- 
dence that  it  was  not  its  full  value  at  the  time, 
it  will  be  presumed  that  he  acquired  title  to 
the  whole  tract,  without  notice  of  a  prior  un- 
recorded deed  from  his  vendor  to  another  of 
three-sevenths  of  the  tract,  and  this  though  the 
four-sevenths  may  have  been  worth  as  much  as 
he  paid  for  the  whole. 

4.  Same— Burden  of  Proof. 

The  burden  was  on  those  clalminK  under 
such  purchaser  to  show  want  of  knowledge  on 
his  part  of  such  unrecorded  deed. 

[EJd.  Note.— For  cases  in  point,  see  (Sent.  Die. 
vol.  48,  Vendor  and  Purchaser,  {  604.] 

5.  Adoption— iNSTBUiiSNT— Record. 

Under  Act  1850  (Laws  1849-50,  p.  36,  e.  89) 
§S  1,  2,  regulating  adoption,  requiring  the  in- 
strument to  be  filed  and  recorded  in  the  office  of 
the  clerk  of  the  county  court  of  the  county  of 
the  adopter's  residence,  the  filing  of  an  instru- 
ment of  adoption  with  such  clerk,  with  instruc- 
tions not  to  record  it,  is  fatal  to  the  adoption. 
[Ed.  Note.— For  cases  in  jMlnt,  see  Cent.  Dig. 
vol.  1,  Adoption,  |  14.1 

6.  Vendor  and  Pdrohakeb— Bona  Fide  Puk- 
0HABER8— Notice. 

Where  an  instrument  of  adoption  was 
proiterly  executed  and  filed  for  record,  one  tak- 
ing title  to  land  previously  belonging  to  the 
adopting  parent  is  charged  with  notice  that  the 
adopted  child  was  one  of  audi  parent's  l^al  heita. 

7.  Tbiai,  —  Instbuctionb  —  iKBraccnoNa 
Previottslt  Given.  .  .      _    ^ 

Appellant  cannot  complain  of  the  refusal 
of  an  instruction,  where  the  court  gave  an  in- 
struction on  the  issue  in  question  whidi  was 

•Writ  of  error  dsnled  by  Supreme  Ooort  Jan.  la.  VtOt. 
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more  favorable  to  appellant  than  the  instra^' 
tion  regaested. 

[Bid.  Note.— For  cases  in  noint,  see  Cent  Dig. 
-TOl.  46,  Trial,  a  651-669.] 

8.  PowKBS  —  ExEcrmoTt,  —  C5onvbtancb    ot 

Lahd. 

Where  a  grantor  in  a  deed  had  no  interest 
in  land,  but  held  a  power  ot  attorney  duly  ez- 
ecnted  from  the  holder  of  the  title,  the  deed 
vonld  be  referred  to  such  power,  and  would  con- 
Tcy  the  title  of  the  grantor  of  the  power,  thouxh 
there  was  no  reference  thereto  in  such  deed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼oL  40,  Powws,  {  105.] 

».  BBTOPPEI.  —  ESTOPPKl  BY  DEED  — AJTEB- 

AcQuiRED   Title— Deeds   Without   Cote- 

NARTS. 

Though  a  iwwer  did  not  authorise  the  gran- 
tee to  ma£e  a  warranty  deed,  such  deed  passed 
the  after-acquired  title  of  the  grantor  of  the 
power  by  estoppel. 

10.  Loot    Instruments— Deeds— EOTABLI8H- 
MBKT— Evidence. 

^Vhere  it  is  sought  to  establish  the  execu- 
tion of'  a  lost  deed  by  circumstances,  it  is  ad- 
missible to  prove  that  there  bad  been  sales  and 
resales  of  the  land  under  such  title,  and  claim 
of  ownership  by  the  vendees,  together  with  gen- 
eral reputation  of  ownership  and  nonclaim  by 
those  who  would  have  been  the  owners  if  such 
deed  had  not  been  executed. 

11.  WrrNESSES— Contradiction— Evidence. 

Where  a  witnesses  testified  that  an  adopt- 
ing parent  instructed  the  clerk  of  the  county 
court  not  to  record  the  deed  of  adoption,  evi- 
dence that  the  parent  intended  to  adopt  the 
child,  and  that  he  thought  he  had  done  every- 
thing necessary  to  that  end.  was  admissible  to 
contradict  such  testimony. 

12.  APPEALr -Harmless  Error— Admission  or 
Evidence. 

Where  the  act  by  which  plaintiff  was  adopt- 
ed was  oncontrovernbly  established  by  the  in- 
strument of  adoption  duly  executed,  the  ad- 
mission of  evidence  that  the  adopting  parent  in- 
tended to  adopt  plaintiff,  and  thought  he  had 
done  so.  was  not  prejudicial  to  defendant 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  4101-4170.1 

Appeal  from  District  Court,  Hardin  Ooun- 
ty;  L.  B.  Higbtower,  Jr.,  Judge. 

Action  by  Charles  Gny  Knight,  by  a  B. 
Hooks,  his  guardian  ad  litem,  and  another, 
against  the  J.  M.  Galley  Petroleum  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

D.  Edward  Greer  and  F.  0.  Proctor,  for  ap- 
pellant Jotan  li.  Little,  V.  A.  Collins,  and 
W.  D.  Gordon,  for  appellees. 


BEESE,  J.  This  is  a  suit  by  Charles 
Guy  Knight  suing  by  O.  B.  Hooks,  bis  next 
friend,  and  H.  A.  Hooka,  against  the  J.  M. 
Onffey  Petroleum  Company  for  the  recovery 
of  an  imdlvided  one-fourth  interest  In  553 
acres  of  land,  the  Champion  Choate  surrey. 
Plaintiffs  also  sought  to  recover  damages  for 
tbe  extraction  of  oil  from  the  land;  but  by 
agreement  this  was  eliminated,  and  the  suit, 
as  tried,  was  only  for  the  recovery  of  the 
land.  Upon  the  trial,  with  a  jury,  there  was 
a  verdict  and  judgment  in  favor  of  the  said 
Cbarles  Guy  Bright  for  an  undivided  one- 
eighth  interest  in  the  land,  from  which  Judg- 
ment defendant  appeals. 


Both  parties  claim  title  under  A.  B.  Hooks, 
some  time  deceased — appellant  by  deed  from 
the  widow  and  three  children  of  said  Hooks, 
and  appellee  Knight  as  the  adopted  child  of 
said  Hooks.  A.  B.  Hooks  died  intestate  In 
1900,  leaving  surviving  him  his  widow  and 
tbree  children,  who  were  his  sole  heirs  and 
entitled  to  his  whole  estate,  unless  the  said 
Cbarles  Guy  Knight  was  legally  adopted  by 
said  Hooks  under  sections  1  and  2  of  the 
Acts  of  1849-50,  p.  36,  c.  39;  Hart  Dig.  p. 
88.  Appellant  also  claimed  title  under  deed 
from  the  heirs  of  one  E.  B.  Harper  to  all  of 
the  land,  and  under  deed  from  the  heirs  of 

A.  Richardson  to  three-sevenths  thereof.  The 
particular  nature  of  these  claims  with  ref- 
erence to  this  appeal  will  be  explained  here- 
after. It  was  also  claimed  by  appellee  that 
a  certain  deed  from  Tom  Moore,  only  child  of 
D.  D.  Moore,  under  which  appellee  claims, 
if  valid  at  all,  only  conveyed  an  undivided 
one  half  of  the  land,  leaving  the  other  half 
as  an  outstanding  title.  The  first,  second, 
and  third  assignments  of  error  attack  the 
validity  of  tbe  Instrument  of  May  4, 1897,  as 
an  act  of  adoption,  under  the  statute,  upon 
the  ground  that  It  was  not  actually  entered 
upon    the  record  until  after  the  death  of  A. 

B.  Hooks,  the  alleged  adopter.  If  appellant 
Is  correct  in  this,  appellee  has  no  title.  This 
instrument  Is  sufficient  In  Its  terms,  if  prop- 
erly executed  as  required  by  the  statute,  to 
create  appellee  the  adopted  child  and  legal 
heir  of  A.  B.  Hooks.  It  was  signed  by  Hooks 
on  May  4,  1807 ;  was  on  said  date  duly  and 
properly  acknowledged  by  him  for  record, 
and  deposited  by  him  with  the  county  clerk 
for  record.  It  has  upon  it  the  Indorsement 
of  the  clerk  that  it  was  filed  for  record 
May  4,  1897.  The  instrument  was  never  en- 
tered upon  the  record  until  1905.  Hooks 
died  in  1900,  and  appellant  acquired  by  deed 
of  his  widow  and  three  children  their  title 
to  the  land  previous  to  such  record.  In  1905 
this  Instrument  was  found  among  certain  pa- 
pers not  Intended  to  be  recorded  In  the  clerk's 
office  by  the  attorney  of  appellee,  and  by  his 
direction  recorded.  The  jury  found  upon 
sufficient  evidence  that  it  was  deposited  with 
the  clerk  by  Hooks  for  record,  and  we  find 
this  to  be  a  fact  It  must  be  conceded  that 
if  the  actual  entering  of  the  Instrument  upon 
record  was  essential  to  give  It  validity,  as 
between  the  parties,  such  recording  after  the 
death  of  Hooks  was  not  sufficient  for  that 
purpose.  The  question  arises,  does  the  stat- 
ute require,  as  an  essential  condition  of  the 
act  of  adoption,  that  the  instrument.  In  ad- 
dition to  having  been  acknowledged  and  filed 
for  record,  should  have  been  also  entered  up- 
on the  record  by  the  clerk?  The  evidence  Is 
clear  that  A.  B.  Hooks  Intended  to  adopt 
appellee  as  bis  child  and  heir,  and  that  he 
thought  he  bad  done  so  by  signing,  acknowl- 
edging, and  filing  the  instrument  for  record. 
This  Intention,  however,  must  fall.  If  the  es- 
sential conditions  of  the  statute  were  not 
compiled  with.    The  statute  upon  the  subject 
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Is  embraced  in  an  act  passed  In  1850  and  la 
as  follows: 

"Section  1.  Any  person  wishing  to  adopt 
another  as  his  legal  heir,  may  do  so  by  fil- 
ing In  the  office  of  the  clerk  of  the  county 
court  of  the  county  In  which  he  may  reside, 
a  statement  in  writing,  by  him  signed  and 
duly  authenticated  or  aclcnowledged,  as  deeds 
are  required  to  be,  which  statement  shall  re- 
cite In  substance  that  he  adopts  the  person 
named  therein  as  his  legal  heir,  and  the 
same  shall  be  admitted  to  record  in  said  of- 
fice. 

"Sec.  2.  Such  statement  In  writing,  sign- 
ed and  authenticated  or  aclcnowledged,  and 
recorded  as  aforesaid,  shall  entitle  the  party 
so  adopted  to  all  the  rights  and  privileges, 
both  In  law  and  equity,  of  a  legal  heir  of  the 
party  so  adopting  him;  provided,  however, 
that  If  the  party  adopting  such  heir  have,  at 
the  time  of  such  adoption,  or  shall  thereafter 
have  a  child  begotten  In  lawful  wedlock,  such 
adopted  heir  shall  in  no  case  mherit  more 
than  one-fourth  of  the  estate  of  the  party 
adopting  him." 

The  question  is  one  of  some  difficulty,  and 
appellant's  contention  Is  presented  in  its  brief 
with  much  ability,  by  way  of  argument  and 
authority.  It  is  clear  that  all  of  the  condi- 
tions imposed  by  the  statute  must  be  com- 
piled with,  else  the  right  does  not  attach,  but 
this  helps  us  not  at  all  to  a  proper  determin- 
ation of  the  question  as  to  whether  it  was 
the  intention  of  the  statute  to  make  the  re- 
cording a  condition  of  the  act  of  adoption. 
Among  the  cases  relied  upon  by  appellant  is 
Borer  v.  Roanoke  National  Bank,  decided 
by  the  Court  of  Appeals  of  Virginia  (83  Va. 
589,  4  S.  B.  820).  That  case  arose  upon  the 
construction  of  a  statute  of  that  state  upon 
the  subject  of  the  execution  of  deeds  by  mar- 
ried women.  The  statute  referred  to  In  the 
opinion  Is  Bectitm  7,  c  117,  Code  1873,  and  is 
as  follows:  "When  the  privy  examination, 
acknowledgment,  and  declaration  of  a  mar- 
ried woman  shall  have  been  so  taken  and  re- 
corded, or  when  the  same  shall  have  been 
taken  and  certified  as  aforesaid,  and  the 
writing  to  which  such  certificate  is  annexed, 
or  on  which  It  is,  shall  have  been  delivered 
to  the  proper  clerk,  and  admitted  to  record 
as  to  the  husband  as  well  as  the.  wife,  such 
writing  shall  operate  to  convey  from  the  wife 
her  right  of  dower  in  the  real  estate  embrac- 
ed therein,  and  pass  from  her  and  her  rep- 
resentatives all  right,  title  and  interest  of 
every  nature  which,  at  the  date  of  such 
writing,  she  may  have  In  any  estate  con- 
veyed thereby,  as  effectually  as  if  she  were  at 
the  said  date  an  unmarried  woman;  and 
such  writing  shall  not  operate  any  further 
upon  the  wife  or  her  representatives  by  rea- 
son of  any  covenant,  or  warranty  contained 
therein."  The  court  holds  that  under  this 
statute  a  deed  of  a  married  woman  is  not 
effective  until  actually  recorded,  with  Its  cer- 
tificate of  acknowledgment  A  careful  read- 
ing of  the  entire   opinion,   which   is  quite 


lengthy,  clearly  shows  that  this  conclusion 
was  reached,  in  view  of  the  general  policy 
of  the  state  as  shown  by  former  laws  on 
the  Bubjetrt,  that  recording  was  essential  to 
the  validity  of  such  deeds.  All  of  the  stat- 
utes on  the  subject,  of  which  there  were  sev- 
eral, beginning  with  that  of  1674,  are  review- 
ed; all  showing  this  settled  policy.  For  In- 
stance, in  the  act  of  1734  (page  828)  occurs 
the  following  language:  "And  whereas,  it 
has  always  been  adjudged  that  when  a  deed 
has  been  heretofore  acknowledge  by  a  feme 
covert,  and  no  record  made  of  her  privy 
examination,  that  such  deed  is  not  binding 
upon  the  feme  or  her  heirs,  yet  the  reason 
of  those  judgments  is  much  questioned,  and 
the  same  point  Is  still  constantly  disput- 
ed. For  settling  the  peace  in  that  mat- 
ter, be  it  further  enacted,  that  the  law  shall 
always  be  held,  and  it  is  hereby  declared  to 
be  therein,  according  to  the  said  Judgments, 
and  sliall  never  hereafter  be  questioned ;  and 
the  clerks  of  the  courts  before  whom  any 
deed  of  a  feme  covert  shall  be  acknowledged 
shall  always  hereafter  record  her  privy  ex- 
amination." The  same  language  is  carried 
into  the  act  of  1748  and  the  act  of  1792  (page 
830).  It  is  declared  by  the  court  that  the 
language  of  the  act  of  1873,  then  being  dis- 
cussed, shows  an  Intention  not  to  depart  from 
this  settled  policy.  Clearly,  we  think  the 
case  cannot  be  considered  an  authority  upon 
the  proper  construction  of  our  statute,  and 
the  same  must  be  said  of  Sewall  t.  Hay- 
maker, 127  D.  S.  719.  8  Sup.  Ct  1348,  32  L. 
Ed.  299,  cited  by  appellant,  which  Is  really 
bottomed  upon  the  Rorer  Case.  Another  case 
dted  by  appellant  is  Tyler  v.  Reynolds,  53 
Iowa,  146,  4  N.  W.  902.  In  this  case  a  stat- 
ute of  Iowa  providing  for  the  adoption  of 
children  was  the  subject  of  discussion,  and 
it  was  decided  that  the  filing  of  the  instru- 
ment of  adoption  was  essential  to  make  tbe 
act  of  adoption  effective.  The  act  In  ques- 
tion is  as  follovrs:  "Such  instrument  In  writ- 
ing •  *  •  shall  be  acknowledged  by  all 
tbe  parties  thereto  In  the  same  manner  as 
deeds  affecting  real  estate  are  required  to  be 
acknowledged;  and  shall  be  recorded  in  tbe 
recorder's  office  in  the  county  where  tbe 
person  adopting  resides,  and  shall  be  in- 
dexed with  the  name  of  the  parents  by  adop- 
tion as  grantor,  and  the  child  as  grantee  in 
Its  original  name  if  stated  in  the  instrument 
Upon  the  execution,  acknowledgment  and 
filing  for  record  of  such  Instrument,  the 
rights,  duties  and  relations  between  the  pa^ 
ent  and  child  by  adoption  shall  thereafter 
in  all  respects,  including  the  right  of  inheri- 
tance, be  the  same  that  exist  by  law  between 
parent  and  child  by  lawful  birth."  It  will 
be  seen  that  the  terms  of  the  statute  with  re- 
gard to  filing  are  much  more  imperative  than 
those  used  by  our  statute  with  regard  to  re- 
cording. The  language  Is  that  "upon  the 
execution,  acknowledgment  and  filing  for  rec- 
ord," eta  Appellant  gives  to  the  language  of 
section  2  of  our  statute  the  same  slgnifl- 
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cance,  but  the  langaage  does  not  require,  U 
!t  permits,  such  an  Interpretation.  Other 
Iowa  cases  are  cited  to  the  same  effect  con- 
struing this  statute.  It  is  not  without  signifi- 
cance, we  think,  that  the  flUng  for  record,  re- 
quired by  the  statutes  of  Iowa,  Is  the  act  of 
the  party  himself  executing  the  act  of  adop- 
tion, and  not,  like  recording,  the  act  of  an 
officer  over  whom  he  has  no  control.  We  dis- 
tinguish those  cases,  however,  on  the  ground 
that  the  language  of  the  statute  In  providing 
that  when  the  Instrument  Is  filed  for  record 
it  shall  be  effective  is  materially  different 
from  our  own,  showing,  as  It  does,  that  from 
the  time  of  such  filing  for  record  by  the  adop- 
ter, and  not  before,  the  act  of  adoption  be- 
comes complete  and  effective. 

Appellant  also  relies  upon  certain  decisions 
of  our  own  Supreme  Court  construing  the 
statute  with  regard  to  judgment  Hens.  Bel- 
baze  V.  Ratto,  69  Tex.  639,  7  S.  W.  601,  Evans 
T.  Frteble,  84  Tex.  343,  19  S.  W.  810,  and 
others.  A  very  slight  consideration  of  the 
terms  of  that  statute  will  suffice  to  show  that 
these  decisions  have  no  application.  Articles 
3287,  3288,  3280,  Eev.  St  1805.  To  make  ef- 
fective the  lien,  a  copy  of  the  Judgment  is 
required  to  be  indexed,  which  could  not  be 
done  until  it  was  recorded.  The  emphatic 
language  is  used  that,  "when  any  judgment 
has  been  recorded  and  Indexed,  as  provided 
in  the  preceding  articles,  it  shall,  from  the 
date  of  such  record  and  index,  operate  as  a 
Hen,"  etc.  The  intention  of  the  Legislature 
is  made  clear  by  emphatic  declaration  that 
the  Hen  shall  take  effect  from  the  date  of  the 
recording  and  indexing,  and  not  until  this  is 
done.  Now  the  language  of  our  statute  with 
regard  to  adoption  is  entirely  different  Sec- 
tion 1  of  the  act  provides  that  any  person 
may  adopt  another  as  his  legal  heir  "by 
filing  in  the  office  of  the  clerk  of  the  county 
court  of  the  proper  county  in  which  he  may 
reside  a  statement  in  writing,  signed  and  duly 
authenticated,  or  acknowledged,  as  deeds  are 
required  to  be,  which  statement  shall  recite. 
In  substance,  that  he  adopts  the  person  nam- 
ed therein  as  his  legal  heir,  and  the  same 
shall  be  admitted  to  record  in  said  office." 
We  think  this  section  prescribes,  as  Its  lan- 
guage indicates,  everything  that  had  to  be 
done  by  the  adopter  to  render  the  act  of 
adoption  complete. 

Appellant  contends  that  section  2  prescribes 
an  additional  act  to  be  done  by  the  clerk  l>e- 
fore  the  adoption  Is  effective.  Having  by 
section  1  prescribed  the  acts  to  be  done  to 
ttiable  one  person  to  adopt  another,  section 
2,  in  prescribing  the  rights  growing  out  of 
the  act  of  adoption,  provides  that  "such  state- 
ment iQ  writing,  signed  and  authenticated 
or  acknowledged  and  recorded  as  aforesaid, 
shall  entitle  the  party  so  adopted  to  all  of  the 
fights  and  privileges,  both  In  law  and  equity, 
of  a  legal  heir  of  the  party  so  adopting  him," 
etc.  It  is  a  familiar  rule  of  Interpretation 
«( statutes  that  their  purpose  and  object  must 
^  kept  in  view  in  order  to  determine  the 


legislative  intent  If  it  bad  been  the  Intent 
of  this  statute  tliat  any  person  wishing  to 
adopt  another  should,  in  addition  to  signing, 
acknowledging  and  fillng^or  record  the  writ- 
ten statement,  also  hare  it  recorded,  we  think 
such  provision  would  have  t)een  made  in  the 
first  section,  and  In  the  same  clear  and  un- 
ambiguous terms  as  are  used  In  that  section, 
the  purpose  of  which  was  to  prescribe  the  es- 
sential requisites  of  the  act  To  have  Intend- 
ed that  such  effect  should  be  given  to  the 
word  "recorded"  In  the  second  section  was 
but  to  set  a  trap  for  the  Ignorant  and  un- 
wary. Section  1  prescribes  that  the  written 
statement  shall  be  "signed,  acknowledged, 
and  filed  for  record"  by  the  adopter.  We  are 
of  the  opinion  that  it  better  harmonizes  the 
two  sections  to  construe  section  1  as  prescrib- 
ing what  was  to  be  done  in  adopting  a  .child, 
and  section  2  as  prescribing  the  right  atta<<b- 
Ing  to  such  act  of  adoption.  There  is  noth- 
ing In  the  language  of  either  section  to  re- 
quire the  conclusion  that  It  was  Intended  that, 
having  done  what  he  was  required  to  do  by 
section  1,  the  adopter  had  also  to  require 
the  clerk  to  record  the  Instrument  before  his 
intention  could  be  given  legal  effect  We  the 
more  readily  adopt  this  Interpretation  of  the 
statute,  reasonable  in  Itself,  because  it  carries 
out  Instead  of  defeating  the  clear  Intention 
of  the  parties.  It  is  conceded.  Indeed  It  Is 
Insisted  upon,  by  appellant  that  the  purpose 
of  such  record  was  not  to  give  notice.  Surely 
the  adopter,  by  executing,  with  the  formall' 
ties  prescribed,  the  act  of  adoption,  and  filing 
it  with  the  clerk  to  be  recorded,  and  thus 
putting  the  instrument  beyond  his  power  to 
recall,  had  given  sufficient  evidence  of  his  In- 
tention. It  would  have  added  nothing  to  this 
to  require  him  to  see  that  It  was  actually  en- 
tered upon  the  record.  The  statute  might 
have  so  required,  but  we  do  not  think  it  has 
done  so.  We  take  the  liberty  of  quoting  here 
the  following  from  the  opinion  of  the  Su- 
preme Court  of  Wyoming  in  the  case  of 
Nugent  V.  Powell,  4  Wyo.  173,  33  Pac.  23,  20 
L.  R.  A.  199,  62  Am.  St  Rep.  17,  from  note 
to  Van  Matre  v.  Sankey  (39  Am.  Dec.  216): 
"It  must  be  admitted  in  the  beginning  that  a 
proceeding  In  adoption  was  wholly  unknown 
to  the  common  law,  and  in  our  system  of  Ju- 
risprudence It  is  purely  a  statutory  matter. 
Hence  it  follows  that  in  order  to  give  any 
validity  to  such  proceedings  they  must  have 
been  conducted  in  substantial  conformity  with 
the  provisions  of  the  statute,  and  Its  require- 
ments observed;  but  notwithstanding  this, 
it  ought  not  to  be  overlo<^ed,  in  the  examina- 
tion of  cases  growing  out  of  the  exercise  of 
this  statutory  right,  that  the  right  is  a  bene- 
ficial one,  both  to  the  public  and  to  those  Im- 
mediately concerned  in  its  exercise.  Since 
its  incorporation  into  our  system  (and  the  fact 
Is  such  statutes  have  been  adopted  In  nearly 
every  one  of  our  states),  the  homes  of  many 
childless  parents  have  been  brightened  and 
made  happier  because  the  law  enabled  them 
to  bring  to  that  home  a  child , upon  whom 
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tbeir  affections  could  center  and  develop. 
Many  an  orphan  child,  and  many  a  child 
whose  parents  were  unable,  by  misfortune  or 
their  own  Infirmities,  to  care  for,  have,  by 
means  of  this  statutory  right,  found  good 
homes,  loving  and  affectionate  parents,  and 
thereby  grown  up  to  be  good  and  valuable 
members  of  society,  when  otherwise  they 
would  have  spent  their  early  years  In  Ignor- 
ance and  vice,  and  In  such  surroundings 
grown  up  to  young  manhood  or  young  woman- 
hood simply  to  swell  the  overflowing  ranks 
ot  the  vicious  and  criminal  classes  of  society ; 
and  hence  it  seems  to  me  that  in  cases  of  this 
kind  it  is  not  the  duty  of  the  court  to  bring 
the  Judicial  microscope  to  bear  upon  the 
case,  in  order  that  every  slight  defect  might 
be  enlarged  and  magnified,  so  that  a  reason 
nrigbf  be  found  for  declaring  invalid  an  act 
consummated  years  t>efore,  but  rather  ap- 
proach the  case  with  the  Inclination  to  up- 
hold such  acts,  if  it  is  found  that  there  was 
a  Bubstautial  compliance  with  the  statute." 
Wfi  find  the  view  here  expressed  supported  by 
the  opinion  of  the  Supreme  Court  of  Alabama 
in  Abney  v.  De  Loach,  Si  Ala.  398,  4  South. 
757.  The  statute  under  discussion  in  that 
case  provided  that  the  act  of  adoption  should 
be  filed  and  recorded  in  the  minutes  of  the 
probate  court  The  language  is  much  more 
imperative  than  that  of  our  own  statute.  The 
act  of  adoption  in  question  was  recorded  in 
a  book  kept  for  recording  deeds  and  wills. 
Clearly  such  record,  as  a  compliance  with  the 
statute,  was  no  record  at  all,  and  In  the  dis- 
cussion of  the  case  it  Ss  so  treated.  The 
court,  however,  holds  that  the  adoption  was 
effective;  that  the  neglect  of  the  probate 
Judge  to  do  his  duty  by  ptoperly  recording 
the  paper  would  not  operate  to  destroy  its 
legal  validity,  when  the  maker  and  bene- 
ficiary had  done  all  that  the  law  required 
them  to  do,  and  which  they  possibly  could  do, 
towards  perfecting  It  We  think  the  reason- 
ing of  the  court,  in  that  case,  applies  forcibly 
to  the  present  case.  Our  conclusion  is  that 
the  act  of  adoption  of  Charles  Ouy  Knight  by 
A.  B.  Hooks  was  only  required  to  be  filed  for 
record  by  Hooks,  after  its  proper  execution 
as  prescribed  by  section  1  of  the  statute,  and 
that  the  failure  of  the  clerk  to  record  It 
did  not  invaUdate  it 

As  to  the  second  proposition'  under  the 
first,  second,  and  third  assignments  of  er- 
ror, Tebba  testified  that  Hooks  delivered  the 
instrument  to  the  county  clerk  in  his  office. 
He  further  tesOfied  that  he  told  the  clerk 
not  to  record  It  until  he  directed  him  to  do 
so.  The  Jury  found  that  this  latter  state- 
ment was  not  true.  It  does  not  follow  that 
they  did  not  credit  the  first  statement.  If 
Hooks  did  not  give  it  to  the  clerk  in  his 
ofllce,  bat  banded  It  to  him  elsewhere,  It  Is 
clearly  established  by  the  evidence  that  it 
was  in  fact  immediately  afterwards  depos- 
ited in  the  clerk's  office.  If  a  paper  is  hand- 
ed to  the  clerk  elsewhere  than  In  his  office 
to  be  filed  in  his  ofilce  for  record,  and  is  then 


taken  by  him  to  his  office  and  filed  tliere, 
from  the  time  of  such  actual  deposit  and 
filing  in  his  oSLca  it  must  be  considered  as 
deposited  there  for  record  as  required  by 
law.  Wlthrow  v.  Citizens'  Bank,  65  Kan. 
378,  40  Pac.  639.  What  has  been  said  dis- 
poses also  of  the  fourth  assignment  of  error, 
which  is  overruled. 

Under  the  autiiorlty  of  Rogers  v.  Pettus, 
ao  Tex.  428,  16  S.  W.  1093,  and  Eastham  v. 
Hunter,  96  Tex.  660,  86  S.  W.  323,  the  fifth 
assignment  of  error  is  overruled.  Hooks 
paid  Mrs.  Taylor  $160,  at  least,  for  the  land. 
This  must  be  taken  as  a  satisfactory  price 
for  the  entire  tract  There  is  no  evidence 
that  It  was  not  in  fact  its  full  value  at  that 
time.  He  did  not  pay  this  price  for  the 
four-sevenths  Interest  which  repialned  in  his 
vendor.  Irrespective  of  the  unrecorded  deed 
to  Richardson,  bat  for  the  whole.  We  do 
not  think  the  fact  that  he,  at  all  events,  rec- 
ognizing the  deed  to  Richardson  for  three- 
sevenths,  got  a  good  title  to  four-sevenths, 
which  may  have  been  worth  as  much  as  be 
paid  tor  the  whole,  would  take  the  case  out 
of  the  rule  announced  in  the  cases  cited. 
Both  of  the  parties  to  the  transaction  were 
dead.  After  the  lapse  of  years  the  very 
great  difficulty  of  proving  actual  ladc  of 
knowledge  by  Hooks  of  the  unrecorded  deed 
should  have  some  weight  We  fully  recog- 
nize that  the  burden  was  upon  appellee  to 
show  want  of  Icnowledge  of  the  unrecorded 
deed  on  the  part  of  Hooks. 

There  was  no  error  in  refusing  the  instruc- 
tion referred  to  in  the  sixth  assignment  of 
error.  Whether  or  not  Hooks  instructed 
the  clerk  not  to  record  the  instrument  of 
adoption  had  no  bearing  upon  the  question 
of  notice  to  appellant  of  appellee's  claim. 
Such  instruction  on  the  part  of  Hooks  would 
have  been  fatal  to  appellee's  claim,  and  the 
Jury  were  so  Instructed  by  the  court  and 
told  that  if  Hooks,  when  he  delivered  the 
Instrument  to  the  clerk,  instructed  him  not 
to  .record  it,  to  find  for  defendant  This 
charge  was  given  upon  the  correct  theory 
that  filing  the  Instrument  for  record  by 
Hooks  was  essential  to  its  execution.  Under 
this  charge  they  found  that  no  such  instruc- 
tion was  given.  We  must  assume  that  they 
would  have  made  the  some  finding  if  the 
issue  bad  been  presented  to  them  as  a  mat- 
ter of  notice,  as  in  the  charge  requested. 
The  charge  could  not  have  been  Justified  on 
any  other  theory  than  that  the  purpose  of 
such  filing  for  record  was  to  give  notice.  If 
this  be  true,  then  It  follows  logically,  from 
the  finding  of  the 'Jury  that  the  instrument 
was  properly  deposited  with  the  clerk  for 
record,  that,  under  article  4299,  Rev.  St. 
1895,  It  must  be  considered  as  recorded  from 
that  time,  a  conclusion  against  which  appel- 
lant strenuously  contends.  We  have  not 
found  it  necessary  to  decide  whether  this 
contention  Is  correct  The  proper  execution 
of  the  instrument  established  the  status  of 
appellee  as  the  adopted  phlld  and  one  of  the 
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legal  heirs  of  Hooks,  and  of  tbia  status  ap- 
pellant was  bound  to  take  notice,  as  tbougb 
be  were  an  actual,  instead  of  an  adopted, 
cblld.  This  must  be  true,  unless  tbe  purpose 
of  the  filing  and  record  was  to  give  notice, 
and  If  this  be  so  it  comes  under  the  general 
provisions  of  the  registration  laws  and  tbe 
filing  for  record  operated  as  such  notice.  In 
this  latter  view  the  charge  of  the  court  that 
the  filing  with  instruction  not  to  record  ren- 
dered the  act  of  ad(^tion  void  inter  sese 
was  more  favorable  to  appellant  than  the 
Instruction  requested.  This  also  disposes  of 
tbe  eighth  assignment  of  error. 

If  we  are  to  disregard  the  plain,  unquali- 
fied statement  in  the  statement  of  facts  that 
"plaintiff  introduced  in  evidence  a  power 
of  attorn^  from  Tom  Moore  to  John  W. 
Leonard,  authorizing  him  to  sell  and  convey 
by  general  warranty  deed  the  land  in  con- 
troversy," and  assume  from  this  evidence 
having  been  excluded,  which  is  nowhere 
shown  by  the  record,  but  appears  incidental- 
ly from  the  charge  of  the  court,  plaintiff  mi- 
deitook  to  establish  the  execution  of  this  In- 
strument by  secondary  evidence,  the  evidence 
was  sufildoit  to  prove  the  execution  of  the 
power  of  attorney,  and  that  the  deed  execut- 
ed by  Leonard  to  Murphy  Taylor  in  his  own 
name,  although  not  referring  to  the  power  of 
attorney,  was  in  fact  executed  under  it  and 
in  pursuance  of  its  authority.  Leonard  Is 
shown  to  have  had  no  interest  in  the  land. 
In  such  case  the  deed  will  be  referred  to  the 
authority  under  which  it  was  made,  and  will 
suffice  to  convey  the  title  of  the  grantor  in 
the  power  of  attorney.  Hill  v.  Oonrad,  91 
Tex.  34t,  48  S.  W.  789.  See,  also.  Rye  y. 
Guffey  Co.  (Tex.  Civ.  App.)  96  S.  W.  622,  In 
which  this  p<iwer  of  attorney  was  under  dis- 
cussion. The  deed  of  Leonard  under  the 
power  of  attorney,  even  if  the  latter  did  not 
authorize  him  to  make  a  warranty  deed, 
passed  the  after-acquired  title  of  Moore  by 
estoppeL  Lindsay  v.  Freedman,  83  Tex.  263, 
18  a  W.  727.  We  are  inclined  to  think, 
however,  that  we  must  look  to  the  unquali- 
fied, statement  In  the  statement  of  facts  for 
the  evidence  upon  which  appellee  Insists  in 
bis  brief,  and  tliat  shows,  as  we  have  said, 
that  the  power  of  attorney  authorizing  the 
agent  to  sell  and  execute  warranty  deed  was 
Itself  introduced  In  evidence,  and  without 
objection.  What  has  been  heretofore  said 
disposes  of  the  question  raised  by  the  tenth 
assignment  of  error,  which  Is  overruled. 

One  of  the  links  in  the  Hooks  title  was  a 
deed  from  B.  B.  Harper  to  D.  D.  Moore.  Ap- 
pellee undertook  to  establish  the  execution  of 
this  deed  by  circumstances,  among  them  non- 
claim  by  Harper  or  his  heirs  after  its  al- 
leged execution  and  acts  of  ownership  under 
claim  of  title  by  the  owners  under  the  Har- 
per deed.  Leonard,  the  holder  of  a  power  of 
sttomey  from  Moore,  who  claimed  title  un- 
der the  Harper  deed,  testified,  and  his  testi- 
mony is  not  contradicted,  that  Tom  Moore, 
when  he  gave  him  tbe  power  of  attorney, 


showed  him,  and  he  examined,  a  power  of 
attorney  and  a  subsequent  deed  from  Harper 
to  D.  D.  Moore,  his  father,  both  of  which 
were  acknowledged  for  record,  and  both  cov- 
ering the  land  In  controversy.  As  tending 
to  show  claim  of  title  under  the  Harper  deed 
by  Murphy  Taylor,  to  whom  Leonard  con- 
veyed the  land  under  the  power  of  attorney, 
appellee  offered  the  testimony  of  Pedigo  and 
Roberts  as  to  the  general  reputation  in  the 
neighborhood  that  the  land  in  controversy 
was  Murphy  Taylor's  land,  to  which  appel- 
lant objected,  whicli,  being  overruled,  excep- 
tion was  taken.  This  testimony  was  also 
explanatory  of  the  nondalm  on  the  part  of 
Harper  or  his  heirs.  If  Harpor  bad  not 
executed  the  deed  In  question,  such  general 
reputation  that  the  land  belonged  to  anoth- 
er called  upon  him,  or  his  heirs  after  him, 
to  assert  their  claim,  and  lends  emphasis  to 
their  failure  to  do  so,  as  a  circumstance  tend- 
ing to  establish  the  execution  of  the  alleged 
lost  deed.  Where  It  is  sought  to  establish 
the  execution  of  a  lost  deed  by  circumstan- 
ces, it  Is  admissible  to  prove,  as  circum- 
stance tending  to  prove  the  main  fact,  that 
there  have  been  sales  and  resales  of  the  land 
under  such  title,  and  claim  of  ownership  by 
such  vendees.  The  general  reputation  in  the 
neighborhood  that  tbe  land  belonged  to  Tay- 
lor necessarily  Involved  the  fact  that  Taylor 
asserted  his  ownership  openly  and  notorious- 
ly, and  this,  coupled  with  testimony  of  wit- 
nesses living  In  the  neighborhood  that  Tayliw 
claimed  to  own  the  land  and  offered  to  sell 
it,  and  that  the  witnesses  had  never  heard 
of  any  claim  asserted  by  the  heirs  of  Har- 
per, was  all  admissible  to  show  claim  of  title 
under  the  alleged  lost  deed  and  nondalm  by 
those  persons  who  would  have  been  the  own- 
ers, If  such  deed  had  not  been  executed — 
both  pregnant  circumstances  to  show  that 
the  deed  had  been  in  fact  executed.  Assign- 
ments of  error  from  11  to  16,  Inclusive,  pre- 
senting these  questions,  are  overruled. 

The  evidence  referred  to  In  tbe  seventeenth 
and  eighteenth  assignments  of  error  was  ad- 
missible, if  tor  no  other  purpose,  to  contra- 
dict the  testimony  of  Tebbs  that  Hooks  in- 
structed the  clerk  not  to  record  the  deed  of 
adoption.  This  evidence  showed  that  Hooks 
intended  to  adopt  appellee,  and  thought  that 
he  had  done  everything  necessary  to  that 
end.  Besides  the  act  of  adoption  was  Incon- 
trovertlbly  established  by  the  Instrument  It- 
self, duly  executed,  and  the  admission  of  the 
evidence,  If  erroneous,  was  harmless. 

The  testimony  referred  to  in  the  nineteenth 
assignment  was  of  a  purely  negative  charac- 
ter, and  could  not  in  any  way  have  affected 
tbe  verdict 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed. 

Additional  Findings  of  Fact 

Appellant  has  requested  additional  findings 
Of  fact,  under  hla  fifth  asBlgnmrnt  of  errtv. 
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npon  tbe  Issne  of  want  of  notice  to  A.  B. 
Hooks,  at  the  time  of  bis  purchase  from  Eliz- 
abeth Taylor,  of  the  former  unrecorded  deed 
from  Taylor  to  Blchardson,  for  an  undivided 
three-Beventhfl  interest  in  the  land.  Upon 
this  Issue  we  find  that  there  was  no  direct 
evidence  of  want  of  notice  to  Hooks.  Both 
of  the  parties  to  the  transaction  were  dead. 
The  deed  from  Mrs.  Taylor  to  Hooks  was 
dated  October  9,  1889.  The  consideration 
recited  as  received  in  the  deed  was  $553. 
The  only  evidence  of  payment  of  considera- 
tion was  that  the  consideration  was  paid  in 
property,  the  property  being  a  flock  of  she^ 
consisting  of  100  head,  the  witness  testifying 
to  the  fact  that  there  might  have  been  one 
or  two  more.  There  was  no  price  put  on  the 
sheep.  "We  Just  made  a  lump  trade"  Is  the 
language  of  the  only  witness  testifying  on 
this  point,  a  son  of  Mrs.  Taylor  who  got  the 
sheep  for  his  mother.  The  witness  did  not 
know  the  value  of  the  sheep  at  that  time,  but 
supposed  they  would  sell  for  from  $1.^  to 
$1.50  per  head.  There  was  no  evidence  as 
to  the  value  of  the  land  at  the  time  of  the 
purchase  by  Hooks  from  Mrs.  Taylor.  The 
consideration  recited  In  the  deed  to  Murphy 
Taylor  in  1872,  16  years  before,  was  |250. 
There  was  no  other  evidence  bearing  upon 
the  issue  of  want  of  notice  to  Hooks  ezc^t 
the  payment  of  the  purchase  money  as  here- 
in recited. 


J.  B.  LLOYD  &  SON  t.  EERLET. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  19, 
1907.) 

1.  EviDENot—RisLBVANOT— Custom. 

In  an  action  by  a  broker  for  compensation, 
on  an  issue  as  to  whether  the  contmct  with  the 
principal  called  for  a  commission  of  a  certain 
percent!^  of  the  proceeds  of  the  sale  or  all  the 
proceeds  over  a  specified  price,  evidence  as  to  de- 
fendant's dealings  with  other  real  estate  agents 
and  the  terms  under  which  he  had  listed  the 
land  with  them  was  inadmissible. 

tGSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  254-257.] 

2.  WrTNGSSGS— Ihfsaohmknt. 

It  is  only  where  a  witness  denies  having 
written  a  certain  letter  that  the  letter  itself 
can  be  introduced  as  impeaching  evidence. 

SEjd.  Note. — For  casea  in  point,  see  Cent  Dig. 
.  50,  Witnesses,  |§  1248-1251.] 

Appeal  from  Hardeman  Coimty  Court;  J 
C.  Marshall,  Judge. 

Action  by  J.  B.  Lloyd  &  Son  against  J.  C 
Kerley,  From  a  Judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.  Reversed  and  re- 
manded. 

Fires  &  Decker  and  Dlggs  &  Clark,  for 
appellanta    M.  M.  Hawkins,  for  appellee. 

LETT,  J.  The  appellants  sued  the  appel- 
lee to  recover  5  per  centum  of  the  price  on  a 
sale  of  land  made  by  them  for  the' appellee, 
alleging  that  amount  to  be  due  them  as  com- 
missions, upon  express  agreement  with  the 
appellee,  for  making  the  sale  of  his  land. 
The  case  was  tried  to  a  Jury,  and  there  was 


a  verdict  and  Judgment  for  Hm  appellee, 
which  the  appellants  seek  to  have  reversed  In 
this  court  for  errors  assigned  upon  the  ad- 
missibility of  evidence  in  the  trial  and  the 
giving  of  a  special  instruction  to  the  Jury  by 
the  court 

The  first,  second,  and  third  assignments  of 
error  complain  of  the  admission  of  evidence. 
The  three  bills  of  exception  In  the  record 
show  that  the  appellee  Introduced  three  differ- 
ent real  estate  agents  to  testify  that  they 
were  separately  engaged  in  the  real  estate 
business  and  that  the  appellee  had  listed  his 
land  generally  with  each  of  them  for  sale  dur- 
ing the  year  1906,  anc^  stated  the  price  that 
appellee  had  listed  the  land  for  sale  by  them. 
The  evidence  In  the  record  shows,  without 
substantial  contradiction,  tliat  the  appellee 
made  an  agreement  with  the  appellants  to 
sell  the  land.  The  appellants  procured  a  pur- 
chaser and  made  a  sale  of  his  land;  and  the 
appellee.  Joined  by  his  wife,  executed  a  con- 
veyance of  the  land  to  the  purchaser.  The 
appellants  declare  that  the  appellee  employed 
them  specially  to  sell  this  land  at  $17  per 
acre,  and  expressly  promised  to  pay  them  5 
per  centum  of  the  proceeds  of  the  sale  of  the 
land  as  commissions.  The  appellee  declares 
that  he  listed  the  land  with  appellants  at 
that  time  for  sale  at  $17  per  acre  net  to  him, 
and  that  the  appellants  were  to  get  any  over- 
plus of  the  price  of  the  sale  of  the  land  that 
they  might  secure  as  their  commissions.  The 
land  was  sold  to  the  purchaser  at  $17  per 
acre  by  the  appellants,  which  price  was  ac- 
cepted by  the  appellee.  It  Is  evident  that  the 
controversy  between  the  parties  Is  as  to  how 
the  commissions  to  be  earned  by  the  appel- 
lants were  to  be  paid  by  the  appellee,  wheth- 
er at  5  per  cent  of  the  proceeds  of  the  sale 
of  tbe  land  at  $17  per  acre,  or  all  over  and 
above  the  proceeds  of  tbe  sale  of  the  land  at 
$17  per  acre  net  to  the  appellee,  which  evi- 
dences a  particular  negotiation  between  the 
appellants  and  the  appellee.  Looking  to  the 
record  In  the  case,  all  evidence  of  the  appel- 
lee's dealings  with  other  real  estate  agents 
and  the  price  at  which  he  listed  this  land 
with  them  generally  would  be  Immaterial  and 
Irrelevant  to  the  Issue  In  this  case.  The  evi- 
dence was  Inadmissible,  and  reversible  error 
In  this  case.  Smye  v.  Groesbeck  (Tex.  Civ. 
App.)  73  S.  W.  972;  Tarborough  v.  Creager 
(Tex.  Civ.  App.)  77  S.  W.  645. 

The  appellants  complain  of  the  introduction 
In  evidence  of  the  letter  written  by  the  wit- 
ness Bondurant  to  the  appellee.  Where  a 
contradictory  statement  that  Is  to  be  used  is 
contained  In  a  letter  written  by  a  witness 
himself  at  a  prior  time,  the  witness  must  be 
asked  the  preliminary  question  whether  he 
made  the  particular  statement  asked  about, 
to  lay  the  foundation  for  the  production  of 
the  letter  Itself,  or  pertinent  excerpts  there- 
from, in  denial  of  his  statement  In  the  trial. 
The  proper  predicate  for  the  admission  of  the 
letter  itself  was  not  made  in  this  case;  tbe 
witness  having  admitted,  and  never  denied. 
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writing  the  letter.  This  rnllng,  howcTer,  Is 
not  to  be  taken  on  another  trial  of  this  case, 
If  the  same  evidence  be  offered,  as  preclud- 
ing the  using  of  pertinent  excerpts  from  the 
letter  In  the  form  of  a  question  to  be  asked  the 
witness  of  whether  he  made  such  particular 
statement  Such  questions  are  pertinent  for 
the  purpose  of  showing  that  the  witness  had 
made  previous  statements  out  of  court  contra- 
dictory to  those  made  in  the  trial.  It  is  only 
when  there  Is  a  denial  of  having  made  the 
statements  that  the  letter  Itself  can  be  read 
as  evidence  of  the  contradictory  statements. 
Dooley  v.  Miller,  2  Tex.  Civ.  App.  132,  21  S. 
W.  157. 

The  special  charge  No.  1,  complained  of, 
•W&8  not  applicable  to  this  case  as  made  by 
the  evidence,  and  should  not  have  been  sub- 
mitted to  the  jury. 

For  the  errors  mentioned,  the  case  is  order- 
ed reversed  and  remanded. 


MEMPHIS  COFFIN  CO.  v.  PATTON. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  27, 

1907.    Rehearing  Denied  Jan.  8,  1908.) 

1.  Infants— NoTB»—LiABrLirr. 

Where  a  father  conducted  a  badneee  in 
the  name  of  his  son,  who  was  a  minor  between 
15  and  16  years  old,  and  procured  a  note  sued 
on  to  be  given  to  plaintiff  for  goods  purchased 
in  such  business,  purporting  to  have  been 
signed  by  Iwth  father  and  son,  but  the  son  had 
no  benefit  of  the  goods  and  was  not  In  posses- 
sion thereof,  he  was  not  liable,  not  being  within 
the  rule  that  if  a  minor  uses  property  for  pur- 
chasing necessaries  be  must  restore  or  account 
for  its  equivalent,  and  if  he  disaffirms  a  contract 
daring  minority  he  must  restore  the  property, 
etc 

2.  Sahb— Fraud— EvioENOB. 

In  an  action  against  a  minor  for  goods 
purchased  by  his  father  in  the  minor's  name. 
In  whiph  the  father  was  doing  business,  evi- 
dence held  to  justify  a  finding  that  the  minor 
bad  no  actual  knowledge  of  the  transaction  and 
was  not  guilty  of  fraud. 

8.  BrLLS  AND  Notes— Acnons — Plka — NON 
BeT  Factok. 

In  an  action  on  a  note  alleged  to  have  been 

given  by  a  minor,  a  ptea  of  non  est  factum  put 
a  issue  the  minor's  execution  of  the  note,  and 
required  plaintiff  to  prove  the  same. 
4.  Same— Question  fob  Jubt. 

In  an  action  on  a  note,  evidence  held  to  re- 

Siuire  submission  of  the  issue  of  execution  to  the 
ory. 
6.  ApfeaI/— Review— Habicless  Erbob. 

In  an  action  against  a  minor  on  a  note  al- 
leged to  have  been  given  by  him,  in  which  be 
pleaded  infancy  and  non  est  factum,  it  is  barm- 
less  error  as  to  plaintiff  to  submit  the  latter  issue 
to  the  Jury  without  evidence  sufficient  to  sustain 
it,  wbtoe  the  defense  of  Infancy  was  fully  made 
out. 
6.  Tbiai/— In stbuctions— Requests, 

Where  a  charge  given  was  correct  in  Its 
presentation  of  the  matters  of  defense,  if  plain- 
tiff desired  presentation  of  the  converse  of  the 
proposition,  it  should  have  requested  such  charge. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  »  628-641.] 

Appeal  from  Liberty  County  Court;  T.  O, 
Crane,  Judge. 
Action  by   the  Memphis  CoflSn   Company 


against  Randolph  Patton.    From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Marshall  &  Marshall,  for  appellant  H.  B. 
Tucker,  R.  D.  Wright,  and  Stevens  &  Pickett, 
for  appellee. 

FLY,  J.  This  Is  a  suit  on  a  promissory 
note  for  $168.13,  Instituted  by  appellant  In 
the  Justice's  court,  where  it  recovered  judg- 
ment for  $116.50.  The  cause  was  appealed  to 
the  county  court,  where  judgment  was  against 
appellant  on  Its  demand.  Appellee  pleaded 
Infancy  and  non  est  factum. 

The  proof  showed  that  a  furniture  and 
coffin  business  was  conducted  in  Dayton, 
Tex.,  by  A.  J.  Patton  In  the  name  of  his 
minor  son,  Randolph  Patton,  who  at  the  time 
the  note  forming  the  basis  of  the  suit  was 
executed  was  working  in  Liberty,  Tex.  Ap- 
pellee, at  the  time  of  execution  of  the  note, 
was  15  or  16  years  old,  and  was  still  a  minor 
when  the  cause  was  tried.  It  was  not  shown 
that  appellee  received  any  benefit  from  the 
coffins,  which  circumstances  tend  to  show 
were  ordered  by  his  father.  A.  J.  Patton 
seems  to  have  been  lost  sight  of  In  both  of 
the  lower  courts,  although  the  note,  which 
was  sought  to  be  proved  up  under  a  showing 
that  it  was  lost,  was  signed  by  him  as  well  as 
by  appellee,  and  the  former  wrote  a  letter 
in  which  he  renewed  bis  promise  to  pay  the 
note.  It  does  not  appear  from  the  evidence 
that  appellee  ever  had  any  of  the  goods  sold 
by  appellant  In  his  possession,  or  any  of 
the  proceeds  arising  from  the  sale  of  the 
same,  or  that  they  had  been  expended  by  or 
for  him  in  the  purchase  of  necessaries.  Bul- 
lock V.  Sprowis,  93  Tex.  188,  54  8.  W.  661, 
47  L.  R.  A.  326,  77  Am.  St  Rep.  849;  Wil- 
liams V.  Sapleha,  94  Tex.  430,  61  S.  W.  115. 
The  rule  as  laid  down  in  the  Bullock-Sprowls 
Case  is  that  if  a  person  while  a  minor  uses 
money  or  other  property  for  purchasing  nec- 
essaries he  must  restore  or  account  fOr  its 
equivalent,  if  he  seeks  to  set  aside  an  act 
performed  by  him  during  minority,  or  if  he 
retains  possession  or  control  of  property  ob- 
tained by  him  during  minority  he  must  re- 
Store  such  property  if  on  reaching  majority 
he  seeks  to  avoid  the  contract  through  which 
he  obtained  the  property.  The  facts  of  this 
case  do  not  bring  appellee  within  the  province 
of  that  rule. 

Appellee  was  a  boy  15  or  16  years  old  when 
the  note  was  executed  as  evidencing  a  debt 
for  goods  for  which  he  received  no  benefit 
whatever,  so  far  as  disclosed  by  the  record. 
He  is  presumed  to  have  been  imder  the  com* 
plete  control  of  his  father,  and  could  not 
have  been  guilty  of  fraud  arising  from  the 
use  of  his  name  by  his  father  without  show- 
ing his  consent  thereto.  A  boy  of  that  age 
would  know  nothing  of  the  legal  fraud  that 
might  be  perpetrated  by  the  use  of  his  name, 
and,  if  he  did,  bow  could  be  have  prevented 
such  use,  if  he  had  desired  to  do  so.  There 
is  not  a  fact  that  tends  to  show  any  active 


Digitized  by 


Google 


106  SOUTHWESTERN  RBPORTEB. 


(Tex. 


ag^icy  on  the  part  of  appellee  In  perpetrating 
a  fraud.  If  It  bad  appeared  that  A.  J.  Pat- 
ton  had  been  using  the  name  of  appellee  with 
bis  knowledge  and  consent,  or  if  it  had  been 
shown  that  appellee  ordered  the  goods  in  bis 
name,  knowing  that  they  were  to  be  delivered 
to  his  father  and  would  be  appropriated  by 
him,  the  case  would  probably  have  been 
brought  within  the  scope  of  the  decision  in 
Harsetm  v.  Cohen  (Tex.  Civ.  App.)  25  S.  W. 
977,  which  goes  as  far,  perhaps,  as  any  Texas 
case  In  binding  a  minor  on  the  ground  of 
fraud.  Appellant  contends  that  the  facts  of 
this  case  are  the  same  as  in  the  case  last 
cited;  but  In  that  case  the  facts  are  thus 
stated:  **It  is  true  there  Is  no  evidence  that 
she  made  any  direct  representation  as  to  her 
age.  Her  father,  with  her  knowledge  and 
consent,  was  using  her  name,  and  doing  busi- 
ness under  cover  of  it  She  ordered  the  goods 
for  him  In  ber  name,  knowing  they  were  to 
be  delivered  to  blm,  and  to  be  appropriated 
by  him."  Appellee,  in  this  case,  was  not 
shown  to  have  known  anything  about  the 
ordering  of  the  goods ;  but,  on  the  other  hand, 
it  appears  that  he  was  living  in  another  city, 
and  knew  nothing  about  them,  unless  he  as- 
certained it  after  the  goods  had  been  deliv- 
ered, when  he  signed  the  note,  if  he  ever  did 
sign  It  The  letter  inclosing  the  note  to  ap- 
pellant was  not  In  his  handwriting,  as  ap- 
peared from  the  uncontradicted  testimony. 
The  question  of  fraud  was  submitted  to  the 
Jury,  and  they  were  justified  in  finding 
against  appellant  on  that  Issue. 

The  effect  of  the  plea  of  non  est  factum  was 
to  require  appellant  to  prove  the  execution 
of  the  promissory  note  by  appellee.  Brasbear 
V.  Martin,  25  Tex.  203 :  Railroad  v.  Chandler, 
'61  T^  416.  Appellant  Introduced  evidence 
to  the  effect  that  appellee  had  admitted  that 
he  c-Kocuted  the  note;  but  it  was  shown  that 
lie  was  not  In  Dayton  when  the  note  was 
executed,  and  that  the  letter  inclosing  the 
note  to  appellant  was  not  written  by  him. 
The  Issue  should  have  gone  to  the  Jury,  and 
we  cannot  hold  that  there  was  no  evidence 
of  no  execution.  But,  if  that  defense  should 
not  have  gone  to  the  Jury,  It  would  not  mat- 
ter, because  the  note  was  fully  avoided  under 
the  plea  of  minority,  and  the  facts  would 
have  sustained  no  other  verdict  There  was 
not  a  fact  In  the  record  that  tended  to  show 
that  appellee  received  any  benefit  from  the 
goods  sold  by  appellant,  or  that  he  ever  at 
any  time  bad  them  in  his  possession,  or  that 
be  received  any  of  the  proceeds  arising  from 
the  sale  of  the  goods.  There  was  really  but 
one  Issue  made  by' the  evidence,  outside  of 
the  issue  of  non  eat  factum,  and  that  was  as 
to  whether  fraud  was  committed  by  appellee. 
The  charge  complained  of  could  not,  there- 
fore, have  Injured  appellant,  though  it  should 
be  open  to  the  criticism  advanced  by  appel- 
lant In  the  seventh  assignment  of  error.  In 
this  connection  It  may  be  said  that  the 
charge  was  correct  in  its  presentation  of  the 
matters  of  defense,  and  if  appellant  desired 


a  presentation  of  the  converse  of  such  prop- 
ositions It  should  have  requested  It 
The  Judgment  is  afilrmed. 


WESTERN  UNION  TBT^EGRAPH  tX).  v. 
GUMCK.* 
(Court  of    CSvil    Appeals   of  Texas.     Dec  4, 
1907.    Rehearing  Denied  Jan.  16,  190&) 

1.  Teleobaphs— Deiatko  Teleobaks— Qttis- 
tion  fob  jubt. 

In  an  action  a^lnst  a  telegraph  company 
for  delay  in  delivering  a  message  resaiUof  in 
the  addressee  not  reaching  his  son's  bedside  nn- 
til  after  his  death,  held,  under  the  evidence, 
proper  to  refuse  to  direct  a  verdict  for  the  com. 
pany. 

2.  Samb— Pboxhcatb  Caubb. 

An  act  may  be  proximate  cause,  with- 
out being  the  sole,  cause,  of  an  injury,  and 
where,  when  a  telegram  announcing  the  addres- 
see's son's  illness  should  have  been  delivered,  the 
addressee  was  accessible,  and,  had  he  received 
it,  he  could  have  arrived  at  his  son's  bedside  be- 
fore bis  death,  the  company  cannot  escape  lia- 
bility for  the  addressee's  Injury  in  being  unable 
to  reach  his  son  before  his  deaui  becanse  be  wai 
inaccessible  when  the  telegram  was  delivered  to 
bis  brother  in  whose  care  it  was  addressed, 
thousrh  he  would  have  arrived  before  the  death 
had  he  been  accessible. 
8.  Samb— Irbtbuction. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  it  was  proper 
to  refuse  to  Instruct  that  the  company  was  not 
required  to  deliver  the  message  outside  tlie  town 
to  which  it  was  addressed,  though  plaintiff  was 
absent  therefrom ;  the  only  negligence  diarged 
being  the  delay  in  delivering  it  in  such  town  to 
him  in  whose  care  it  was  addressed. 

Appeal  from  District  Court,  Bexar  County ; 
Arthur  W.  Seeligson,  Judge. 

Action  by  A.  P.  Gullck  against  the  West- 
ern Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

N.  U  Lindsley  and  Webb  &  Goeth,  for 
appellant  R.  L.  Bali  and  F.  J.  Kearful, 
for  appellee^ 

FLT,  J.  This  is  a  suit  (or  damages  based 
on  the  negligence  of  appellant  in  failing  to 
promptly  deliver  a  message  to  ai^iellee  con- 
veying information  to  him  of  the  sickness  ot 
bis  son.  The  cause  was  tried  by  Jury,  and 
resulted  in  a  verdict  and  Judgment  in  favor 
of  appellee  for  $760. 

It  appears  from  the  evidence  that  a  tele- 
gram was  delivered  by  Joe  Gnlidc,  a  son  of 
appellee,  to  appellant  in  San  Antonio,  Tez., 
addressed  to  "A.  P.  Gnll<^  care  of  Sim 
Gullck,  Sarcoxle,  MlBsoari,"  as  follows: 
"Cmn.e  Immediately.  Jess  is  sick.  Doctor 
went  out  this  evening."  Jess  was  a  aoa  of 
appellee,  who  was  very  sick  with  pneumonia, 
near  San  Antonio  where  appellee  lived.  Ap- 
pellee was  at  the  time  on  a  visit  to  Sim 
Gullck,  a  brother,  and  other  relatives  in  Mis- 
souri. Tlie  message  to  appellee  was  dellve^ 
ed  to  appellant  atxnit  1  o'clock  p.  m.  on  Sun- 
day, January  3,  1906,  but  was  not  delivered 
to  Sim  Gullck,  who  lived  in  Sarcoxle,  not 
more  than  three  or  four  blocks  fh>m  ap- 

*Writ  of  error  dented  br  Supramo  Conrt 
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pellant'B  office,  until  3:45  p.  m.  on  January 
4, 1906,  more  than  26  hours  after  It  was  de- 
livered to  appellant  in  San  Antonio.  It  was 
shown  that  the  meesage  should  have  been  de- 
livered In  about  one  hour.  It  did  not  reach 
the  office  of  appellant  in  Sarcoxie  until  8:00 
a.  m.  January  4th,  over  19  hours  after  it  had 
been  received  a^  San  Aatonlo,  and  th^i  was 
not  delivered  for  nearly  7  hours,  although 
Sim  Gnllck  lived  in  five  minutes'  walk  at 
the  office,  and  was  at  home  most  of  the  day. 
If  the  message  had  been  delivered  to  Sim 
Onlick  on  the  afternoon  of  January  8,  1906, 
lie  would  have  conveyed  Its  contents  to  A.  P. 
OnUck  by  telephone,  as  he  had  arranged  to 
convey  any  telegraphic  messages  to  him 
daring  his  absence  from  Sarcoxie.  If  the 
memage  had  been  delivered  on  January  3d, 
appellee  would  have  reached  the  bedside  of 
bis  son  on  Tuesday,  and  would  have  been 
with  him  for  at  least  36  hours  before  his 
death,  which  occurred  at  midnight  on  Janu- 
ary 6,  1906.  If  the  message  had  been  deliver- 
ed on  January  4th,  to  Sim  Gulick  at  any 
time  before  2  o'clock  p.  m.  it  would  have 
reached  appellee  at  such  time  that  he  could 
bave  left  at  8  p.  m.,  and  have  reached  San 
Antonio  at  11  p.  m.  on  January  5tli,  at  least 
24  hours  before  his  son  died.  Appellee  at 
2:30  p.  m.  on  January  4th,  called  at  the  tele- 
phone office,  at  the  place  where  he  had  ar- 
ranged for  his  brother  to  communicate  with 
bim,  and,  finding  that  there  had  been  no  call 
for  him,  went  to  a  point  12  or  16  miles  fur- 
ther from  Sarcoxie,  which  could  not  be 
reached,  on  aiccount  of  the  telephone  being 
out  of  order  at  the  latter  place,  and  appel- 
lee did  not  learn  about  the  telegram  until  4 
or  5  o'clock  p.  m.  on  January  5th,  when  be 
returned  to  the  first  place  mentioned.  After 
getting  the  message,  be  returned  at  once  to 
Sarcoxie  and  took  the  first  train  for  San 
Antonio,  arriving  there  about  11  o'clock 
a.  m.  on  January  7th,  about  12  hours  after 
the  death  of  his  son.  Appellee  failed  to 
reach  the  bedside  of  his  eon  before  his  death 
on  account  of  the  negligence  of  appellant  In 
failing  to  deliver  the  telegram  on  the  after- 
noon of  January  3d,  or  up  to  2  o'clock  p.  m. 
on  January  4th. 

It  follows  from  the  foregoing  conclusions 
of  fact  that  the  court  did  not  err  In  refusing 
to  Instruct  a  verdict  for  appellant  as  con- 
tended in  the  first,  second,  third,  and  fourth 
assignments  of  error.  There  Is  no  force  in 
the  contention  that  the  negligence  of  appel- 
lant was  not  the  direct  proximate  cause  of 
the  failure  of  appellee  to  reach  the  bedside 
of  his  son;  and  it  cannot  avoid  the  results 
of  its  gross  negligence  by  the  plea  that  ap- 
pellee could  not  be  reached  by  telephone 
when  the  message  was  delivered,  more  than 
24  hours  after  it  should  have  been  delivered. 
If  appellant  had  performed  Its  duty,  appellee 
could  have  been  reached,  and  it  Is  directly 
responsible  for  appellee  not  being  at  the  bed- 
side of  bis  dying  son.    No  excuse  la  shown 


for  the  long  delay  in  sending  the  message  to 
Sarcoxie,  and  adequate  efforts  were  not  made 
to  deliver  it  after  it  reached  that  point,  and 
such  negligence  cannot  be  excused  by  the 
fact  that  appellee  was  not  accessible  when 
Sim  Gulick  called  at  the  office  and  got  the 
message  at  3:45  p.  m.  on  January  4th.  He 
was  deprived  of  the  consolation  of  being 
with  his  son  at  least  3G  hours  longer  than 
I  be  could  bave  been  with  blm  had  be  left 
Sarcoxie  on  the  night  of  January  4th,  and 
appellant  was  directly  responsible  for  that 
deprivation  if  nothing  more.  The  failure  to 
promptly  deliver  the  telegram  was  the  proxi- 
I  mate  cause  of  appellee  being  unable  to  reach 
!  San  Antonio  until  after  the  death  of  his  son. 
Appellant's  negligence  actively  aided  and 
concurred  in  producing  the  result,  and,  in 
fact,  the  failure  to  reach  San  Antonio  would 
not  have  occurred  save  for  appellant's  negli- 
gence. "An  act  may  be  a  proximate  cause, 
without  being  the  sole  cause,  the  only  re- 
quirement being  that  it  is  a  concurring  cause 
such  as  aided  in  {producing  the  injuries." 
Shippers'  Compress  Co.  v.  Davidson,  35  Tex. 
Civ.  App.  558,  80  S.  W.  1032;  Eay  v.  Rail- 
way (Tex.  Civ.  App.)  88  S.  W.  466.  As  quoted 
In  the  Davidson  Case  from  an  Indiana  case: 
"Intervening  agencies  sometimes  interrupt 
the  current  of  responsible  connection  between 
negligent  acts  and  Injuries,  but,  as  a  rule, 
the  agencies,  in  order  to  accomplish  such  re- 
sult, must  entirely  supersede  the  original 
culpable  act,  and  be  in  themselves  respon- 
sible for  the  injury,  and  must  be  of  such  a 
character  that  they  could  not  have  been  for- 
seen  or  anticipated  by  the  wrongdoer.  If  it 
required  both  agencies  to  produce  the  result, 
or  if  both  contributed  thereto  as  concurrent 
forces,  the  presence  and  assistance  of  one 
does  not  exculpate  the  other,  because  It 
would  still  be  the  efficient  cause  of  the  In- 
Jury."  The  negligence  of  appellant  was  the 
efficient,  moving  cause  of  appellee's  injury, 
and  it  cannot  justify  its  inexcusable  failure 
to  perform  Its  duty  on  the  ground  that  some 
other  cause  may  have  concurred  with  Its  neg- 
ligence hi  producing  the  result  If  that  neg- 
ligence deprived  appellee  of  the  consolation 
of  being  with  his  son  for  twelve  or  twenty- 
four  hours.  It  was  liable,  even  though  ap- 
pellee might,  had  the  telephone  been  In  order, 
have  reached  his  son  a  while  before  his 
death.  Telegraph  Co.  v.  De  Andrea  (Tex. 
Civ.  App.)  100  S.  W.  977. 

It  is  clear  from  the  testimony  that.  If  ap- 
pellee could  have  been  reached  by  telephone, 
he  could  not  have  reached  Sarcoxie,  being 
30  miles  distant,  in  time  to  have  taken  any 
train  earlier  than  the  one  on  the  morning  of 
January  5th,  and  that  he  could  not  then 
have  reached  the  bedside  of  his  son  until 
about  12  hours  before  his  death.  But  for 
the  negligence  of  appellant,  however,  he 
would  not  have  been  that  far  distant,  but 
would  have  been  easily  accessible  by  tele- 
phone, and  would  have  gone  to  his  son  en 
the  night  of  January  3d,  tl)e  morning  of 
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January  4tb,  or  at  the  farthest  on  the  night 
of  January  4th.  Sach  being  the  state  of  the 
evidence,  the  court  did  not  err  In  refusing  to 
submit  the  question  of  appellee's  absence 
from  the  town  of  Sarcozle  as  the  proximate 
cause,  of  his  inability  to  reach  the  bedside  of 
bis  son,  as  requested  by  appellant  Appel- 
lant's negligence  consisted  In  Its  failure  to 
deliver  the  message  to  Sim  Gullck,  who 
lived  In  Sarcozle,  and  the  court  very  proper- 
ly refused  to  instruct  the  Jury  about  appel- 
lant not  being  required  to  deliver  the  mes- 
sage outside  the  town.  No  one  Is  complain- 
ing because  appellant  did  not  know  that  ap- 
pellee was  not  in  the  town  nor,  that  the  mes- 
sage was  not  delivered  outside  the  town,  but 
the  complaint  is  of  Its  conduct  in  taking 
about  the  same  time  in  delivering  a  tele- 
graphic message  as  it  would  have  taken  for 
the  message  to  have  gone  by  mall  under 
favorable  circumstances.  The  court  also 
pn^jerly  refused  to  Instruct  the  Jury  that 
appellant's  negligence  would  be  excused  by 
the  fact  that.  If  appellee  had  been  accessible 
whep  the  message  was  iiunted  up  by  Sim 
Gullck,  he  might  have  reached  the  bedside 
of  his  son  before  his  decease.  The  negli- 
gence of  appellant  brought  about  the  circum- 
stances that  rendered  appellee  Inaccessible, 
and  it  would  be  a  singular  conception  of  Jus- 
tice that  would  excuse  negligence  by  reason 
of  circumstances  produced  by  such  negligence. 
.  What  has  been  herein  written  disposes  of 
all  the  assignments  of  error;  and  the  Judg- 
ment win  be  affirmed. 


MISSOURI,  K.  &  T.  RY.  00.  OP  TEXAS  v. 

PRICE.* 

(Court  of  (Mvll  Appeal*  of  TexM.     Nov.  11, 

1907.    Rehearing  Denied  Jan.  9,  1908.) 

1.  CaBBIEBS    —   INJXTBIES     TO     PaSSENQEBS  — 

Aliohtirg  at  Irtebmediatx  Station. 
Where  a  passenger  alights  at  an  Inter- 
mediate station  on  his  trip  for  any  purpose  con- 
sistent with  the  character  of  a  passenger,  with 
the  express  or  Implied  consent  of  the  carrier  and 
the  knowledge  by  It  that  he  expects  to  return 
and  continne  his  passage  on  the  same  train,  he 
does  not  lose  his  character  as  a  passenger,  and 
is  entitled  to  the  protection  due  a  passenger  in 
his  efforts  to  board  the  train. 

[Ed.  Note.— For  casps  in  point,  see  Cent  Dig. 
vol.  9,  C!arrierg,  S§  984-0980 

2.  Same. 

It  Is  within  the  scope  of  the  anthority  of 
the  conductor  <^  a  railroad  train  to  announce 
to  a  passenger,  at  his  request,  the  name  of  the 
Etatlon  at  whidi  the  train  is  then  stopped,  to 
state  to  him  the  length  of  time  the  train  will 
remain  there,  and  to  hold  the  train,  in  ac- 
cordance with  the  answer,  for  the  time  so  desig* 
nated. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {  1121.] 

Si.  Same. 

A  passenger  having  made  known  to  the 
conductor  his  desire  to  alight  to  get  a  lunch 
during  the  time  the  train  stopped,  and  the  con- 
ductor having  informed  him  that  he  would  liave 
time  to  do  so  and  consented  to  his  alighting  for 
that  purpose,  the  passenger,  on  alighting,  oon- 

*Writ  of  error  denied  by  Supreme  Court 


tinned  to  sustain  that  relation,  and,  not  having 
boarded  the  train  sooner,  it  was  the  duty  of  th» 
conductor  to  hold  the  same  in  accordance  witb. 
his  answer. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dis> 
vol.  9,  Carriers,  If  993,  1121.] 

4.  Appeal — Review  —  Habmless  Ebbob — ^Ad- 
ifissiOR  or  ElviDENCB— Facts  Othebwisb. 
Ebtablibhbd. 

Error,  if  any,  in  the  admission  of  evidence 

••  to   the   general    reputation   of   plaintiS  for 

truth  and  veracity,   was  harmless  where  other 

witnesses  testified  to  the  same  facts. 
[Sid.  Note.— For  cases  in  point  see  Ont  Dig. 

vol.  8,  Appeal  and  E^rror,  {}  4161-4170.] 

fi.   TBIAI.  —  ADJOVBRMEim   PEKDinG  TBIAX 

DlSCBETION  or  COUBT. 

Where  the  witness  to  secure  whose  attend- 
ance a  postponement  of  the  trial  was  sought 
by  defendant  had  not  been  supoenaed,  and  nati 
not  been  sworn  ••  a  witness,  and  bad  not  been 
placed  under  the  rule  as  a  witness,  and  was 
not  so  under  the  rule  when  excused  by  plaintilTa 
counsel,  it  was  not  an  abuse  of  the  court's  dis- 
cretion to  refuse 'Ae  p08ti>onement 

[Ed.  Note. — For  cases  In  point  see  C!ent  Dig. 
vol.  10,  Continuance,  {|  74-^.] 

6.  GaBBIEBS  —  INJTTBIKB  TO  PaBSENOEBS— AC- 
TIONS —  QUESTIONS  rOB  JUBT— CONTBIBU- 
TOBT  NeOUOENCE. 

Whether  a  passenger  was  gnilty  of  con- 
tributory negligence  in  attempting  to  board  the- 
train  while  it  was  moving  held  for  the  jury. 

SB<d.  Note. — For  cases  in  point,  see  Cent  Dig. 
.   9,   Carriers,   H   13(J7-18e97l 

7.  Damages  —  ElzcBBSivBNESS—PxBSONAi,  In- 

JT7BIES. 

Where  plalntiS  when  injared  was  82  year* 
old,  had  a  life  expectancy  of  practically  34 
years,  was  a  carpenter,  and  earned  $00  a  month,, 
and  was  employed  about  two-thirds  of  tlie  time, 
and  his  injury  resulted  in  the  loss  of  a  leg,  and 
he  could  not  thereafter  efficiently  follow  his 
occupation,  a  verdict  for  $8,600  was  not  exces- 
sive. 

[Ed.  Note.— For  cases  in  p(dnt  see  Oent  Dig. 
vol.  15,  Damages,  {{  868,  886-891.] 

Appeal  from  District  CSourt,  Hontagae 
County;  Clem.  B.  Potter,  Judge. 

Action  by  Frank  Price  against  the  His- 
souri,  Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  appellee  brought  this  suit  against  tlie 
railway  company  to  recover  damages  for 
personal  injuries  received  by  him  while  rid- 
ing as  a  passenger  on  one  of  the  defendant* » 
trains.  The  case  was  tried  In  the  district 
court  to  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  the  appellee  for  the  sum  of 
$8,!X)0,  which  the  appellant  seeks  to  have  re- 
versed for  errors  assigned. 

The  evidence  in  the  case  establishea  the 
following:  That  in  the  nighttime  of  Decern-, 
ber  20,  1905,  the  appellee  boarded,  at  St.  Jo, 
a  mixed  train  of  the  appellant's  that  carried 
passengers.  He  was  going  to  Gainesville, 
Tex.,  over  the  appellant's  railway.  The  night 
was  dark,  and  the  caboose  of  the  train  poorly 
lighted.  He  paid  the  conductor  his  fare  on 
the  traliL  There  being  lady  passengers  la 
the  caboose,  he  went  out  on  the  platform  of 
the  caboose  to  smoke.  After  passing  the 
station  of  Muenster,  the  train  made  a  halt. 
Thinking  the  halt  or  stop  was  at  the  statioa 
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«f  Myra,  and  desirous  of  getting  a  lonch  at 
that  place,  the  appellee  asked  the  conductor 
In  charge  of  the  train  if  this  was  Myra 
Trbere  the  train  had  stopped,  and  whether 
or  not  the  train  would  stop  long  enough  for 
lilm  to  get  a  lunch.  The  conductor  replied 
to  him  that  this  was  Myra  where  the  train 
bad  arrived,  and  that  the  train  would  stop 
long  enough  for  him  to  get  ofT  and  get  a 
lunch,  and  that  he  would  have  time  to  go  and 
get  a  lunch  before  the  train  would  leave,  and 
that  he  could  go  and  get  a  lunch.  The  ap- 
pellee, relying  upon  these  statements  of  the 
'Conductor,  alighted  from  the  caboose,  and 
was  proceedUig  In  the  direction  in  which  he 
understood  the  lunch  counter  was  located; 
t>ut,  before  he  had  gone  very  far  In  this 
'direction  from  the  train,  he  heard  the  train 
begin  to  start,  and  ran  to  get  aboard  It.  The 
train  was  moving  slowly  when  he  reached 
It,  and  be  reached  the  hand  rails  of  the 
front  end  of  the  caboose  to  get  upon  the 
caboose,  and  as  he  was  getting  upon  the 
caboose,  endeavoring  to  board  It,  the  train 
suddenly  increased  its  speed  and  hurled  or 
Jerked  him  to  the  ground,  throwing  him  un- 
der the  car  In  such  a  way  that  the  wheels 
passed  over  his  leg,  mangling  it  so  that  it 
had  to  be  amputated  above  the  knee.  The 
conductor  in  the  trial  denied  that  he  told 
the  appellee  that  the  bait  was  at  Myra,  or 
that  he  could  get  oS  for  the  lunch,  or  that 
the  train  would  wait  for  him,  and  that  he 
knew  the  appellee  had  gotten  ofF.  The  evi- 
dence shows  that  the  place  where  the  train 
was  then  halted  was  not  In  fact  at  Myra, 
but  was  at  a  water  tank  for  the  purpose  of 
baring  the  engine  take  water;  but  the  evi- 
dence does  not  show  that  the  appellee  In 
fact  knew  the  place  the  train  was  then  stop- 
ped was  not  in  fact  Myra.  The  evidence  Is 
conflicting  as  to  whether  the  appellee  was 
Intoxicated  at  the  time;  there  being  some 
'evidence  that  he  was,  and  some  that  he  was 
not  There  is  evidence  In  the  record  to  sup- 
iwrt  the  findings  that  the  conductor  told  the 
appellee  that  the  stop  was  at  Myra,  and  that 
the  conductor  knew  the  purpose  of  appellee 
In  getting  off  the  train  at  the  time,  and  that 
the  conductor  informed  appellee  he  would 
have  time  to  get  off  and  get  a  lunch,  and 
that  appellee  could  get  off  and  get  the  lunch 
and  return  before  the  train  left,  and  that  the 
'Conductor  knew  that  the  appellee  bad  gotten 
off  the  train  for  the  purpose,  and  that  the 
train  did  not  wait  a  sufficient  time  for  ap- 
pellee to  re-enter  the  car  after  he  had  alight- 
ed. The  conductor  in  charge  of  the  train, 
after  appellee  had  made  known  to  him  his 
■desire  to  alight  at  Myra  to  get  a  lunch,  and 
knowing  that  appellee  had  alighted  from  the 
train  for  the  purpose,  was  guilty  of  negli- 
gence In  moving  the  train  before  appellee 
bad  time  to  re-enter,  and  the  railway  com- 
pany was  guilty  of  negligence  in  falling  to 
exercise  sufficient  care  and  caution  for  the 
safe  transportation  of  appellee,  a  passenger 
-OB  its  train.    That  the  appellee  was  not  gull- 


ty  of  contributory  negligence  either  In  alight- 
ing at  the  point  be  did,  or  In  endeavoring  to 
board  the  car. 

Jas.  A.  Graham,  for  appellant  Stewart  & 
Bell,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
In  his  first  assignment  of  error,  the  appel- 
lant contends  that  the  court  erred  in  not  sus- 
taining the  general  demurrer 'to  the  petition. 
Appellee  in  his  petition  alleged  that  he  was 
a  passenger  on  the  train ;  that  after  the  train 
had  passed  Muenster,  going  east,  it  made  a 
stop,  and  it  was  dark;  that  when  the  train 
stopped  appellee,  thinking  the  train  had  arriv- 
ed at  the  station  of  Myra,  and  desiring  some- 
thing to  eat 'asked  the  conductor  in  charge 
of  the  train  ii  the  train  had  arrived  at  Myra, 
and  whether  or  not  the  train  would  stop  long 
enough  for  him  to  get  a  lunch;  that  ^he 
conductor  announced  to  him  that  the  train 
had  arrived  at  Myra  and  would  stop  long 
enough  for  him  to  alight  and  get  a  lunch, 
and  he  would  have  time  to  go  and  could  go 
and  get  a  lunch  before  the  train  left;  that 
appellee,  relying  upon  the  announcement  and 
statement  to  him  by  the  conductor,  alighted 
from  the  train  and  proceeded  in  the  direction 
where  he  was  Informed  there  was  a  lunch 
stand ;  that  before  he  had  proceeded  very  far 
from  the  train,  and  without  any  notice  to 
him,  the  train  started  up  and  proceeded  to 
move;  and  that,  realizing  that  the  train  was 
going  to  leave  him,  he  started  back  at  once 
to  the  train  and  endeavored  to  board  the 
same,  and  while  he  was  endeavoring  to  board 
the  same  it  suddenly  Increased  Its  speed  and 
hurled  him  under  the  wheels  of  the  car  and 
mangled  his  leg.  He  further  alleged  that  the 
conductor  knew  he  had  gotten  off  of  the  train 
for  the  purpose  that  he  did,  and  knew  that 
he  was  proceeding  to  'get  the  lunch,  and 
knew  that  he  had  not  returned  to  the  car,  or 
by  the  exercise  of  ordinary  care  could  have 
known  that  he  had  not  re-entered  the  car. 
There  is  a  dlstingulshment  In  the  case  of 
Railway  v.  Foreman,  73  Ter.  811,  11  8.  W. 
326,  15  Am.  'St  Rep.  786,  and  in  the  facts 
pleaded  in  this  petition.  In  the  Foreman 
Case  the  conductor  was  merely  asked  the 
question  how  long  the  train  would  stop  at 
Dodge.  But  here  the  appellee  asked  the  con- 
ductor, and  was  told  by  him  after  the  train 
stopped  that  it  would  stop  long  enough  for 
him  to  go  and  get  a  lunch,  and  that  he  could 
go  and  get  a  lunch  before  the  train  left  the 
place  where  It  then  was.  It  Is  the  well-set- 
tled law  that  carriers  of  passengers  owe  a 
high  degree  of  care  for  the  safety  of  passen- 
gers. Likewise  it  Is  a  well-settled  rule  re- 
quiring of  passengers.  In  endeavoring  to 
board  cars,  to  use  such  care  and  caution  as  a 
person  of  ordinary  prudence  would  use  under 
similar  circumstances.  Where  a  train  stops 
at  an  Intermediate  station  of  a  passenger's 
trip,  and  the  passenger,  using  proper  care, 

alights  from  the  train  for  t(  proper  purpose 
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consistent  with  the  character  of  a  passenger, 
Intending  to  return  and  continue  his  passage 
upon  the  same  train,  he  does  not  lose  his 
character  as  a  passenger,  and  is  entitled  to 
the  protection  due  to  a  passenger  in  his  ef- 
forts to  board  the  train.  Parsons  v.  Railway, 
113  N.  Y.  355,  21  N.  B.  145,  3  L.  R.  A.  683,  10 
Am.  St.  Rep.  450  j  Railway  v.  Cooper,  2  Tex. 
Civ.  App.  308,  20  S.  W.  9fl3 ;  Railway  v.  Over- 
fleld,  19  Tex.  Civ.  App.  440,  47  S.  W.  684; 
Railway  v.  Humphreys,  25  Tex.  Civ.  App.  401, 
62  S.  W.  792.  The  railway  company  does 
not  engage  In  the  contract  of  passage  to  give 
the  passenger  an  opportunity  to  leave  the 
cars  at  intermediate  stations  of  his  journey, 
nor  would  it  be  required  that  a  conductor  in 
charge  of  the  train  presume  that  he  will  leave 
the  car.  Tet  it  Is  the  law  that,  where  the 
passenger  does  alight  at  an  intermediate  sta- 
tion for  any  purpose  consistent  with  the  char- 
acter of  a  passenger,  with  the  implied  or  ex- 
press consent  of  the  carrier,  and  with  the 
knowledge  on  the  part  of  the  carrier  that  he 
expects  to  return  and  continue  his  passage 
on  the  same  train,  then  the  relation  of  carrier 
and  passenger  does  not  cease,  but  continues  to 
exist  as  to  that  train,  and  the  obligation 
rests  upon  the  carrier  to  atCord  blm  an  op- 
portunity to  safely  re-enter  the  car.  A  con- 
ductor put  in  charge  and  control  of  a  train 
by  a  railway  company  is  acting  within  the 
scope  of  bis  employment  and  authority  when 
discharging  towards  a  passenger  on  his  train 
any  duty  the  railway  company  owes  to  him. 
Railway  v.  Anderson,  82  Tex.  516,  17  S.  W. 
1039,  27  Am.  St.  Rep.  902.  Negligence  of  the 
conductor  in  charge  of  the  train,  in  respect 
to  the  duties  required  of  the  company  to  a 
passenger,  renders  the  company  liable  for 
the  negligence.  Railway  v.  McOowan,  65 
Tex.  640.  It  was  within  the  scope  of  the 
authority  of  the  conductor  in  charge  of  the 
train  that  appellee  was  riding  upon  to  an- 
nounce to  him,  as  a  passenger  on  the  train, 
at  his  request,  the  name  of  the  station  that 
the  train  was  then  stopped  at,  and  to  state 
to  him  the  length  of  time  the  train  would 
remain  there,  and  to  hold  the  train  standing 
there  in  accordance  with  the  answer  of  the 
time  so  designated.  Railway  -v.  Elliott,  26 
Tex.  Civ.  App.  106,  61  S.  W.  726.  The  ap- 
pellee having  made  known  to  the  conductor 
his  desire  to  alight  and  get  a  lunch  during 
the  time  the  train  stopped,  and  the  conductor 
having  informed  him  be  would  have  the  time 
to  do  so,  and  having  consented  that  he  might 
alight  for  the  purpose,  appellee,  when  he 
alighted  for  the  purpose,  did  not  cease,  but 
continued,  to  sustain  the  relation  of  passen- 
ger to  the  railway  company.  Appellee  being 
still  a  passenger  at  the  time  and  under  the 
circumstances,  it  was  required  of  the  con- 
ductor in  charge  of  the  train  that  he  exer- 
cise for  the  company  Its  obligation  of  pru- 
dence and  care  for  appellee's  safety,  and,  if 
appellee  did  not  re-enter  sooner,  to  delay  the 
train  in  accordance  with  his  answer  of  the 
time  designated  to  api)ellee  in  order  to  ac- 


complish that  end.  The  acta  of  the  conductor 
and  his  announcements  to  appellee  were  done 
In  the  coarse  of  the  performance  of  his  serv- 
ices as  conductor  operating  the  train  for  the 
railway  company,  and  show  a  violation  of  a 
duty  that  the  carrier  owed  appellee  in  that 
respect,  and  were  not  an  Independent  person- 
al obligation  of  the  conductor  to  the  appellee 
omitted  to  he  done  as  an  accommodation, 
like  awaking  a  sleeping  passenger.  The  peti- 
tion stated  an  actionable  case,  and  did  not 
show  contributory  negligence  as  a  matter 
of  law,  and  the  demurrer  was  properly  over- 
ruled. 

The  second  assignment  of  error  Is  over- 
ruled. 

The  third  and  fourth  assignments  complain 
of  the  admission  of  evidence.  Appellee  was 
permitted  to  prove  his  general  reputation  for 
truth  and  veracity.  Appellant  asserts  that 
the  appellee  was  not  warranted  in  this  case 
to  make  such  proof.  The  record  shows  that 
the  appellee  proved  his  general  repntaticm  for 
truth  and  veracity  by  two  witnesses  before 
any  objection  was  made  to  such  evidence,  and 
the  same  fact  was  proven  by  two  witnesses 
after  the  objection  was  entered.  The  bill 
of  exception  in  this  case  only  reaches  an  ob- 
jection to  this  evidence  as  to  two  witnesses. 
The  appellant  did  not  offer  to  dispute  the 
evidence  upon  this  collateral  issue.  In  this 
attitude  of  the  evidence  on  this  question. 
If  the  court  had  sustained  the  objection  to 
the  evidence  of  the  two  witnesses  complained 
of,  the  same  facts  testified  to  by  these  two 
witnesses  would  have  yet  remained  unobject- 
ed to  before  the  Jury  in  the  evidence  of  tlie 
other  four  witnesses  used  on  the  same  ques- 
tion. So,  it  appears  to  as  that,  if  there  was 
error  in  not  excluding  the  evidence  on  objec- 
tion of  the  two  witnesses  here  objected  to,  it 
was  harmless,  and  the  assignments  most  be 
overruled.  Railway  v.  Forterfleld,  02  Tex. 
442,  49  S.  W.  861.  Also,  the  farther  content 
tlon  under  the  fourth  assignment  should  be 
overruled.  Boone  ▼.  Weatliered,  28  Tex.  675^ 
681. 

The  appellant  complains,  In  the  fifth  as- 
signment, of  the  action  of  the  court  in  re- 
fusing to  suspend  further  proceedings  in  the 
trial  of  the  cause  until  the  attendance  of  a 
witness  could  be  had.  The  bill  of  exception 
does  not  show  an  abuse  of  the  discretion  of 
the  court  in  refusing  to  grant  this  pos^Kme- 
ment,  nor  does  it  show  any  misleading  or  im- 
proper action  of  the  appellee's  attorneys.  As 
incorporated  In  the  record,  it  appears  that  the 
witness  for  which  the  postponement  or  de- 
lay was  sought  had  never  been  subpoenaed 
as  a  witness,  and  was  not  sworn  as  a  witness, 
and  was  never  placed  under  the  rule  as  a 
witness,  and  was  not  under  the  rule  when  ex- 
cused by  appellee's  counsel.  The  asslgnmmt 
is  overruled. 

Appellant's  sixth  and  seventh  assignments 
complain  of  the  overruling  of  the  motion  for 
new  trial,  especially  upon  two  paragraphs 
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contained  In  the  motion.  These  two  groondi 
urge  that  the  evidence  ai  a  whole  does  not 
show  negligence  on  the  part  of  the  railway, 
and  does  show  contiibiitory  negligence  on 
the  part  of  the  appellee.  Appellee  testified  to 
the  facts  pleaded  In  his  petition,  and  the 
Jaiy,  under  a  correct  and  applicable  charge 
of  the  court,  found  In  his  favor  on  these 
facts.  The  evidence  was  conflicting  between 
him  and  the  conductor.  These  facts  pleaded 
therefore  came  to  us  on  findings  of  fact  by 
the  Jury  as  the  established  facts  In  the  case. 
The  ruling  upon  the  demurrer  settles  the 
question  that,  If  the  facts  pleaded  were  true, 
they  would  constitute  actionable  negligence. 
The  fact  that  the  train  was  shown  by  the  con- 
ductor to  be  at  a  water  tank,  instead  of  at 
Myra,  would  not  relieve  the  negligence  of 
the  appellant  acting  through  Its  agent  In 
charge  of  the  train.  If  he  misled  the  pas- 
senger to  his  Injury,  we  do  not  think  the 
company  could  claim  exemption  from  the 
act.  It  was  for  the  Jury  to  decide  whether 
or  not  appellee  was  guilty  of  contributory 
n^Iigence  In  attempting  to  board  the  train 
on  the  night  he  was  Injured.  The  appellee 
says  the  train  was  going  at  the  rate  of  four 
or  five  miles  per  hour  when  he  first  attempted 
to  get  on  It,  and  he  thought  be  was  safe  In 
trying  to  get  on  It  at  that  speed.  There  Is 
sharp  conflict  of  evidence  on  the  issue  of 
whether  or  not  appellee  was  Intoxicated  at 
the  time.  Appellee  says  he  was  not  The 
Jury  rendered  a  general  verdict  In  favor  of 
appellee  on  all  Issues  submitted.  One  of 
the  Issues  was  his  negligence,  which  Involved 
dmnkenness.  We  assume  the  truth  of  the 
finding  that  he  was  not  drunk  at  the  time  of 
bis  Injuries.  As  a  matter  of  law  we  cannot 
say  he  was  guilty  of  contributory  negligence. 
It  therefore  being  established  by  evidence 
sufficient  to  support  the  finding  that  the  ap- 
pellant was  guilty  of  negligence,  and  that 
appellee  was  not  guilty  of  negligence,  and  the 
negligence  of  the  appellant's  conductor  was 
the  proximate  cause  of  appellee's  injuries,  we 
overrule  these  assignments.  Railway  v.  Gist, 
31  Tex.  av.  App.  662,  73  8.  W.  859;  Railway 
▼.  Murphy,  46  Tex.  862,  26  Am.  Rep.  272; 
Mills  V.  Railway,  94  Tex.  242.  59  S.  W.  874, 
55  Lu  R.  A.  497 ;  Railway  v.  Stewart,  14  Tex. 
Civ.  App.  703,  37  S.  W.  77a 

The  eighth  assignment  complains  of  the 
amount  of  the  verdict  The  appellee  was  82 
years  old,  had  a  life  expectancy  of  practical- 
ly 84  years,  was  a  carpenter,  and  earned  $60 
per  month,  and  was  employed  about  two- 
thirds  of  the  time,  lost  a  leg,  and  could  not 
efficiently  follow  his  avocation  any  more. 
It  may  be  true  that  he  might  be  able  to 
labor  at  other  work  of  some  kind.  Yet  the 
Jnry  evidently  and  properly  considered  that 
feature  of  the  evidence  in  making  the  award. 
We  are  not  pr^ared  to  say  the  verdict  is  ex- 
cessive. 

The  case  is  ordered  affirmed. 


SMITH  et  si.  T.  LANDflR.* 

(Court  of  Oivil   Appeala   of  Texas.     Dec.  18, 

1907.    Rehearing  Denied  Jan.  15,  1906.) 

1.  AfPKAI/— Rxvixw— Habkucss    Ebbob  — In- 

■TBtrCTIONB. 

Where,  in  an  action  by  a  vendee  to  recover 
earnest  money,  there  was  a  verdict  for  vendee, 
error,  if  any,  in  that  part  of  the  charge  which 
declared  the  measure  of  damages  in  event  of  a 
verdict  for  vendoTs  on  their  plea  in  reconvmtion 
Ja  immaterial. 

rUd.  Note.— For  cases  in  point  see  Cent  iRg. 
vol.  8,  Appeal  and  E>rTor,  |g  4225-4230.] 

2.  VsRDOB  A.ND  PuBOHABEB— Joint  and  Skv- 

■BAL  LlABILirr. 

Vendors  in  a  contract  of  sale  of  real  es- 
tate may  be  held  Jointly  and  lererally  liable 
to  vendee  for  earnest  money  paid  under  the  con- 
tract on  failure  of  iwrformance  by  them. 
ft.  8aj{»— EviDENCB— Ai>uiSBiBii.rrr. 

In  an  action  by  vendee  to  recover  earnest 
money  paid  under  a  contract  stipulating  tliat 
title  was  to  be  perfect  or  to  be  made  perfect 
and  satisfactory  to  vendee's  attorneys,  vendee 
'and  his  attorney  were  properly  permitted  to 
testify  that  they  acted  In  good  faith  In  rejecting 
the  title. 

Appeal  from  District  Court  Guadalupe 
County;   M.  Kennon,  Judge. 

Action  by  F.  B.  Lander  against  J.  L.  Smith 
and  others  to  recover  earnest  money  paid  un- 
der a  contract  of  sale  of  real  estate.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Dibrell  &  Moshelm,  for  appellants.  Joe  L. 
Hill  and  Dupree  A  Pool,  for  appellee. 

NBILL,  J.  This  is  the  second  appeal  from 
a  Judgment  in  favor  of  appellee,  who  was 
plaintiff  below,  the  first  being  reported  In 
89  S.  W.  19,  21,  where  will  be  found  a  full 
statement  of  the  nature  of  the  case.  It  is 
sufficient  to  state  here,  in  connection  with 
the  statement  referred  to  in  the  other  opinion, 
that  plaintiff,  F.  B.  Lander,  sued  the  defend- 
ants J.  Lk  Smith,  H.  R.  Morrow,  B.  M.  Steb- 
bins,  and  J.  M.  Abbott  to  recover  $1,100  with 
interest  at  the  rate  of  6  per  cent,  per  annum 
as  earnest  money  advanced  them  by  plaintiff 
to  close  the  sale  to  him  of  10  acres  of  land 
in  Jefferson  county,  Tex.  He  based  his  right 
of  recovery  on  the  fact  that  the  title  to  the 
land  was  to  be  perfect  or  to  be  made  perfect 
to  the  satisfaction  of  his  attorneys,  and  that 
defendants  were  to  furnish  him  an  abstract 
of  the  title,  and  that  the  abstract  of  title  fur- 
nished him  by  them  showed  that  the  title 
was  not  perfect  to  the  satisfaction  of  his  at- 
torneys. The  defendants  claimed  that  they  - 
furnished  plaintiff  with  an  abstract  of  title 
to  the  land  in  question  which  showed  a  per- 
fect title,  and  that  plaintiff  and  his  attorneys 
were,  in  fact  satisfied  with  the  title,  and  that 
It  was  perfect  but  expressed  their  dissatis- 
faction in  bad  faith  for  the  purpose  of  assist- 
ing plaintiff  In  bis  refusal  to  take  the  land, 
which  was  made  because  land  values  were  on 
the  decline,  and  for  that  reason  alone  th» 
plaintiff  refused  to  accept  the  deed  tendered 
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bim  by  defendants,  and  pay  the  balance  of 
the  purchase  money  and  consummate  the  pur- 
chase. The  defendants  pleaded  In  reconven- 
tion that  the  contract  was  breached  by  the 
plaintiff,  and  that  they  were  entitled  to  re- 
cover of  him  the  difference  between  the  con- 
tract price,  $11,000,  which  was  the  market 
value  of  the  land  at  the  time  of  the  breach  of 
tbe  contract.  The  court,  in  its  charge,  thus 
presented  the  Issues  to  the  Jury: 

"(1)  The  written  contract  of  May  4,  1901, 
obligated  the  plaintiff  to  take  the  land  in 
question,  and  pay  the  defendants  therefor 
tbe  sum  of  $11,000  ($1,100  of  which  had  been 
paid  as  earnest  money),  provided  the  abstract 
of  title  furnished  by  tbe  defendants  sliowed 
in  them  a  perfect  title,  to  the  satisfaction  of 
plaintiff's 'attorneys,  or  which  was,  within  a 
reasonable  time,  made  perfect  to  the  satisfac- 
tion of  plaintiff's  attorneys.  On  the  other 
hand,  if  the  abstract  of  title  furnished  by  de-. 
fendants  to  plaintiff  did  not  show  a  perfect 
title  to  the  land  in  defendants  to  the  satis- 
faction of  plaintiff's  attorneys,  and  was  not 
made  perfect  to  tbe  satisfaction  of  plalntifTs 
attorneys  within  a  reasonable  time,  then  the 
plaintiff  had  a  right  to  decline  to  carry  out 
the  contract,  and  would  be  entitled  to  recover 
tbe  earnest  money  paid  by  bim,  provided  the 
dissatisfaction  with,  the  title  was  in  good 
faith. 

"(2)  What  is  meant  by  an  'abstract  of  title,' 
as  the  term  is  used  in  the  agreement  between 
tbe  parties,  is  that  tbe  defendants  obligated 
themselves  to  furnish  plaintiff  a  written  or 
printed  short  methodical  summary  of  tbe 
-documents  and  facts  which  affect  the  title  to 
the  land  in  question.  It  was  not  necessary 
that  the  docmnents  affecting  the  title  should 
be  copied  in  full  in  the  abstract,  but  only  a 
brief,  but  sufficient,  summary  of  such  docu- 
ments, and  of  tbe  facts  bearing  upon  the 
title  not  shown  by  the  record.  Tbe  abstract 
of  title  which  defendants  obligated  themselves 
to  furnish  plaintiff  must  have  shown  a  per- 
fect title,  or  one  capable  of  being  made  per- 
fect, to  tbe  satisfaction  of  plaintiff's  attor- 
neys, by  a  brief  and  sufficient  reference  to 
the  documents  relating  to  the  said  title  and 
to  tbe  facts  pertaining  thereto  not  of  record. 
If,  after  the  atwtract  was  presented  to  the 
plaintiff  (that  is,  the  second  abstract),  the 
same  failed  to  show  a  perfect  title  in  tbe  de- 
fendants, as  tbe  term  'a  perfect  title'  will  be 
hereinafter  defined,  but  was  capable  of  being 
made  perfect  and  satisfactory  to  the  attor- 
neys of  plaintiff,  and  tbe  attention  of  tbe  de- 
fendants was  called  to  tbe  defect  in  tbe  ab- 
stract by  tbe  plaintiff  or  bis  attorneys  or 
any  one  acting  for  him  and  by  his  authority, 
then  tbe  defendants  bad  a  right  to  perfect  the 
title  to  the  land,  and  they  were  entitled  to  a 
reasonable  time  within  which  to  do  this  from 
the  time  such  defects,  if  any,  were  pointed 
out  by  plaintiff's  attorneys  or  agent  to  de- 
fendants. What  would  be  a  reasonable  time 
in  which  defendants  were  permitted  to  rem- 
«dy  the  defects  in  the  abstract  title,  if  any 


there  were,  is  to  t>e  determined  by  the  Jury 
frmn  all  the  facts  and  circumstances  of  tbe 
case.  What  Is  meant  by  a  perfect  and  satis- 
factory title,  or  one  to  be  made  perfect  and 
satisfactory,  is  such  a  title  as  is  free  from 
grave  and  reasonable  objections,  and  sucb 
title  as  would  satisfy  a  person  of  ordinary 
prudence  who  is  capable  of  passing  upon  tbe 
title. 

"(3)  Ton  are  to  determine  from  the  evi- 
dence whether  the  abstract  of  title  furnished 
by  the  defendants  showed  a  perfect  title  an'd 
a  title  satisfactory  to  plaintiff's  attorneys,  or 
which  within  a  reasonable  time  was  capable 
of  l>elng  made  perfect  and  satisfactory  to 
plaintiffs  attorneys.  If  you  find  tbe  negative 
of  this  proposition,  then  you  will  find  for 
the  plaintiff  the  sum  of  $1,100,  with  interest 
at  tbe  rate  of  6  per  cent  per  annum  from  tbe 
15th  day  of  May,  1901.  But  if  you  find  from 
the  evidence  that  the  abstract  furnished 
showed  a  perfect  title  in  the  defendants,  or 
one  capable  of  being  made  perfect  to  the  sat- 
isfaction of  plaintiffs  attorneys,  within  a 
reasonable  time,  then  you  will  find  for  the 
defendants  the  difference  between  the  sum  of 
$11,000  and  tbe  market  value  of  tbe  land  In 
question  at  the  time  of  the  breach  of  tbe 
contract  by  tbe  plaintiff,  if  it  was  breached 
by  bim,  and,  you  find  that  tbe  market  value 
at  that  time  was  less  than  the  purchase  price, 
deducting  from  the  sum  thus  found  tbe  $1,100 
paid  to  tbe  defendants  as  earnest  money. 
In  this  connection,  however,  you  are  instruct- 
ed that  the  contract  t>etween  the  parties 
makes  the  opinion  of  plaintiffs  attorneys 
final  as  to  whether  tbe  title  as  shown  by 
the  abstract  was  perfect  or  capable  of  l>e- 
ing  made  perfect  to  their  satisfaction,  provid- 
ed such  c^inion  was  given  In  good  faith,  and, 
if  you  so  find,  yon  will  find  a  verdict  for  tbe 
plaintiff  as  hereinbefore  directed,  althougli 
you  may  find  that  the  title  was  perfect  or 
capable  of  being  made  perfect.  On  the  other 
hand,  if  the  abstract  showed  a  perfect  title,  or 
one  capable  of  being  made  perfect  to  tbe  sat- 
isfaction of  plaintiffs  attorneys,  and  yoa 
find  that  the  plaintiff's  attorneys  rejected  tbe 
title  for  tbe  purpose  of  aiding  tbe  plaintiff 
to  get  out  of  what  he  or  they  considered  a 
bad  bargain,  then  the  defendants  would  l>e 
entitled  to  recover  their  damages.  If  any, 
which  they  have  sustained  by  the  breach  of 
the  contract,  according  to  the  rule  hereinbe- 
fore set  out  You  are  further  instructed  tliat 
fraud  (or  bad  faith,  which  is  the  equivalent 
of  fraud)  is  never  presumed,  but  must  l>e  es- 
tablished by  evidence,  like  any  other  fact 
necessary  to  be  proven ;  but  in  passing  upon 
tbe  question  of  bad  faith  you  are  to  take  into 
consideration  all  the  facts  bearing  upon  the 
issue,  if  suCb  there  lie,  and  tbe  burden  la 
upon  tbe  defendants  to  prove  such  bad  faith 
by  a  pr^wnderance  of  tbe  evidence." 

The  evidence  was  sufficient  to  support  tbe 
verdict  which  is  as  follows:  "We,  the  Jury 
find  a  verdict  for  the  plaintiff  for  the  sum 
of  $1,100,  with   interest  i^  the  ^tjppOf  6 
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per  cent,  per  annum  from  tbe  15th  day  of 
May,  1901." 

Tbe  first,  second,  and'  third  asslgmnents  of 
error  complain  of  that  part  of  the  charge 
which  gives  the  measure  of  damages  In  the 
event  of  a  verdict  for  defendants  upon  their 
plea  in  reconvention.  Inasmuch  as  the  ver- 
dict was  for  plaintiff  and  is  fully  supported 
hy  the  evidence,  and,  as  we  shall  hold,  there 
Is  no  other  error  assigned  which  will  require 
a  reversal  of  the  Judgment,  it  Is  immaterial 
whether  the  portion  of  the  charge  complained 
of  by  these  assignments  Is  erroneous  or  not. 
The  questions  of  law  presented  by  them 
would  only  require  decision  If  the  verdict  had 
been  in  favor  of  defendants  on  their  plea  in 
reconvention,  and  for  a  less  amount  than  the 
difference  between  the  purchase  price  and  the 
part  thereof  paid  by  plaintiff  as  earnest  mon- 
ey. As  it  is,  the  assignments  present  purely 
moot  questions,  which  would  l>e  puerile  for 
OS  to  consider. 

The  fourth  and  fifth  assignments  of  error 
complain  of  tbe  court's  construction  tn  the 
charge  of  tbe  written  contract  upon  which 
this  action  is  founded.  It  seems  to  as  that 
tbe  construction  given  the  contract,  as  well 
ns  tbe  law  enunciated,  when  viewed  In  the 
light  of  the  evidence,  is  as  favorable  to  the 
defendants  as  they  could  ask.  See  Greer  v. 
International  Stockyards  Oo.  (Tex.  Civ.  App.) 
96  S.  W.  79 ;  Bowles  v.  Umberson  (Tex.  Civ. 
App.)  101  8.  W.  842. 

It  is  contended  by  the  sixth  assignment  of 
error  that,  as  tbe  contract  sued  on  was  a 
Joint  obligation  of  defendants  to  return  plain- 
tiff $1,100  in  case  title  to  the  land  was  not 
perfect  or  capable  of  being  made  perfect 
and  satisfactory  to  plaintiff's  attorneys,  the 
Judgment  should  have  been  rendered  against 
each  for  only  one-fourth  of  the  amount  re- 
covered, and  not  against  them  jointly  and 
severally  for  the  whole  sum.  The  law  is 
too  well  settled  in  this  state  against  tbe  con- 
tention to  admit  of  discussion.  Austin  v. 
Clapp,  6  Tex.  134;  Horton  v.  Wheeler,  17 
Tex.  52 ;  Shipman  v.  Allee,  29  Tex.  20 ;  Wil- 
lis V.  Morrison,  44  Tex.  27 ;  Congdon  v.  Mon- 
roe, 51  Tex.  109;  Kelthly  v.  Seydell,  60  Tex. 
79 ;  Miller  v.  Sullivan,  89  Tex.  480.  36  S.  W. 
362 :  Bute  v.  Bralnard,  93  Tex.  139,  53  S.  W. 
1017;  McFarlane  v.  Howell,  91  Tex.  221,  42 
8.  W.  858 ;  McDonald  v.  Cablness  (Tex.  Sup.) 
102  S.  W.  721. 

The  seventh  assignment  of  error  complains 
of  tbe  court's  refusal  to  strike  out.  on  de- 
fendant's motion,  the  testimony  of  plaintiff 
and  of  bis  attorney,  J.  L.  Dupree,  who  ex- 
amined the  abstract  and  passed  upon  the 
title  of  the  land,  that  each  acted  In  good 
faith  in  rejecting  the  title.  No  reason  is 
shown  why  this  testimony  was  not  objected 
to  by  defendants  when  it  was  offered  in  evi- 
dence. But,  waiving  the  question  as  to 
whether  the  objection  came  too  late,  we  think 
the  testimony  was  properly  admitted.  In 
cases  like  this,  where  tbe  motive  or  intention 
106S.W.-^5 


actuating  a  party  is  subject  of  inquiry,  such 
party  can  testify  what  his  motive  or  inten- 
tion was.  Hamburg  v.  Wood,  66  Tex.  168, 
18  S.  W.  623 ;  Brown  v.  Lesslng,  70  Tex.  644. 
7  8.  W.  783;  Robertson  v.  Gourley,  84  Tex. 
576,  19  a  W.  1006;  Sweeney  v.  Conley,  71 
Tex.  545,  9  8.  W.  548;  Wade  v.  Odle,  21 
Tex.  Civ.  App.  666,  54  8.  W.  788;  Pelghtal 
V.  Cotton  Bldg.  Co.,  25  Tex.  Civ.  App.  283, 
61  8.  W.  432.  Tbe  question  as  to  whether  the 
plaintiff  and  his  attorney  acted  In  good  faith 
in  rejecting  the  title  was  the  main  Issue  in 
the  case;  and  as  to  whether  each,  in  reject- 
ing it,  acted  In  su<A  faith,  was  best  known 
to  himself. 

There  is  no  error  assigned  which  requires 
a  reversal  of  tbe  Judgment ;  and  it  is  afllrmed. 


GALVESTON.  H.  &  S.  A.  EX.  (X).  v.  WALK- 
ER et  al.* 
(Court  of  Civil  Appeals  of  Texaa.    Dec.  4, 1907. 
Rehearing  Denied  Jan.  8,  1908.) 

1.  Death  — Right  of  Actiok  —  Pebsons  En- 
titled TO  StTE. 

The  statute  giving  a  right  of  action  for  the 
death  of  a  mother  to  ner  cEildren  embraces  her 
Illegitimate  children. 

2.  Statutes  —  Oonbtbttction  —  Statutes    in 
Debooation  or  CoimoN  Law. 

The  role  that  a  statute  in  derogation  of  the 
common  law  is  to  be  strictly  construed  has  been 
abolished  by  statute  in  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dik. 
vol.  44,  Statutes,  f  320 ;  vol.  10,  Common  Lew, 
112.] 

8.  Teiai,  —  Instructions  —  Weight  of  Evi- 
dence. 

An  instruction  that  if,  when  decedent  en- 
deavored to  cross  defendant's  tracks,  the  gates 
were  up,  and  if  this  Indicated  that  no  cars  or 
Migines  were  about  to  cioas  the  street,  and  if 
defendant  was  negligent  in  leaving  the  gates 
up  at  that  time  if  they  were  left  up,  etc.,  is  not 
on  the  weight  of  the  evidence,  as  assuming  that 
the  gates  were  up  and  that,  being  up,  indicated 
that  no  can  or  engines  were  about  to  cross  the 
track, 

{Ed.  Note, — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Trial,  M  420-439,] 

4.   RAILaOADS— INJUBIBS  AT  CaBOSBINOS— NEG- 
LIGENCE, 

A  person  la  not  guilty  of  negligence  as  a 
matter  of  law  in  entering  a  railroad  crossing 
while  the  gates  are  down ;  bat  whether  the  act 
is  negligence  depends  npon  the  attendant  cir- 
cumstances. 
K.  Railboads  —  Accident  at  Cbossing  — In- 

STBUCTIONB. 

Where  the  evidence  showed  that  a  watch- 
man at  defendant's  railroad  crossing  where  de- 
cedent was  killed  shouted  to  her  to  cross,  and 
was  sufficient  to  warrant  the  conclusion  that 
she  was  acting  npon  liis  invitation  when  killed, 
a  requested  charge  that  it  was  wholly  imma- 
terial as  bearing  on  defendant's  negligence 
whether  the  watchman  invited  her  to  cross  was 
properly  refused. 

Appeal  from  District  Court,  Bexar  County; 
J.  L.  Camp,  Judge. 

Action  by  Ethel  Rosalie  Walker,  Clarence 
Edwin  Canfleld,  and  in  behalf  of  Joe  Canfleld, 
if  living,  against  tbe  Galveston,  Harrlsburg  & 
San  Antonio  Railway  CJompany.    From  Judg^ 
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ments  for  the  plaintiffs,  ercept  Canfleld.  de- 
fendant appeals.     Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  Newton 
ft  Ward,  and  W.  B.  Teagarden,  for  appellant 
J.  R.  Norton,  James  Routledge,  and  Bert- 
rand  ft  Arnold,  for  appellees. 

JAMES,  C.  J.  Tbe  action  was  brought  by 
a  next  friend  for  the  minors  Ethel  Rosalie 
Walker  and  Clarence  Eldwin  Canfleld,  who 
were  children  of  Mrs.  Lena  Leeseman  Can- 
fleld (also  known  as  Lena  Leeseman  Walker). 
The  petition  alleged  that  she  was  married 
first  to  James  Walker,  who  was  dead,  and 
married  the  second  time  to  Joe  Canfleld,  the 
father  ot  the  minor,  Edwin ;  that  said  Joe 
Canfleld  had  abandoned  the  said  Lena  and 
said  minors,  and  has  not  been  heard  of  for 
seven  years,  and  his  whereabouts  cannot  be 
discovered,  and  Is  believed  to  be  dead,  but, 
in  the  event  he  be  living,  the  action  Is  brought 
In  his  behalf  also.  The  cause  of  action  was 
the  death  of  said  mother,  who  was  killed  by 
being  run  over  by  one  of  appellant's  cars  in 
its  yards.  In  San  Antonio,  on  or  about  March 
20;  1887.  It  was  alleged,  among  other  things : 
(1)  That  at  this  place,  which  was  a  public 
crossing  at  Burleson  and  Walqut  streets,  de- 
fendant had  gates,  and  that  Its  agent  or 
watchman  at  said  crossing  gates  negligently 
failed  to  give  any  warning  of  the  approach 
of  said  cars,  and  negligently  opened  the 
gates,  and  negligently  invited  said  decedent 
to  cross  at  a  time  when  cars  were  about  to 
or  were  in  the  act  of  crossing,  thus  negli- 
gently inducing  the  public  and  decedent  to 
attempt  to  cross  when  there  was  great  dan- 
ger of  her  being  killed  by  the  cars.  (2)  That 
at  the  time  she  was  Invited  by  defendant's 
servants  to  cross  when  they  knew,  or  ought 
to  have  known  by  the  exercise  of  ordinary 
care,  that  she  would  probably  be  killed  If  she 
attempted  to  do  so.  (3)  That  the  night  was 
dark  and  impossible  for  decedent  to  see  ap- 
proaching cars,  as  said  place  was  poorly 
lighted,  and  that  she,  relying  on  the  said  in- 
vitation and  customs,  endeavored  to  cross; 
that  defendant  negligently  backed  or  shoved 
over  said  crossing  some  cars,  having  negli- 
gently failed  to  place  any  light  or  watchman 
at  the  end  of  the  cars  to  notify  persons  of 
its  approach,  and  negligently  failed  to  ring 
a  bell  or  blow  a  whistle  for  that  purpose,  and 
negligently  failed  to  comply  with  a  certain 
city  ordinance  with  regard  to  ringing  the 
bell.  Defendant  pleaded  by  general  demurrer, 
and  special  exception,  general  denial  and  con- 
tributory negligence,  and  also  by  plea  of  lim- 
itation against  any  claim  In  behalf  of  Joe 
Canfleld.  There  was  a  verdict  against  Joe 
Canfleld,  and  In  favor  of  the  plaintiff  Eithel 
for  $2,000  and  of  tbe  plaintiff  Clarence  for 
$2,500. 

There  was  evidence  that  the  two  children 
were  Ulegitlmate  children  of  the  decedent 
Lena,  and  that  she  was  killed  through  the 
negligence  of  defendant,  without  contributory 


negligence  on  her  part  The  facts  upon  which 
these  general  conclusions  concerning  negli- 
gence are  based  will  be  referred  to  in  connec- 
tion with  the  appropriate  assignments. 

The  first  assignment  of  error,  also  the  sec- 
ond, third,  and  fourth,  complain  of  refused 
Instructions  and  present  the  question  whether 
or  not  our  statute  giving  a  light  of  action 
for  the  death  of  a  mother  to  children  of  such 
person  embraces  illegitimate  children.  The 
view  of  the  trial  judge  was  that  the  right  ex- 
tended to  such  children,  and  he  refused  all 
Instructions  that  were  asked  to  the  contrary. 
We  are  of  opinion  that  he  did  not  err.  It 
has  been  the  legislative  policy  In  this  state  to- 
treat  illegitimates  as  children,  as  far  as  a 
relationship  to  or  through  their  mother  i» 
concerned.  In  our  statute  of  descent  and  dis- 
tribution such  a  child  Is  given  Inheritable 
blood,  and  placed  on  the  same  footing  as  a 
legitimate  child,  with  reference  to  Its  mother. 
Berry  t.  Powell,  19  Tex.  Ct  Kep.  718,  i  and 
cases  there  cited.  There  can  be  no  doubt 
that  in  this  state  the  mother  of  such  a  child 
Is  legally  entitled  to  its  custody,  its  services, 
and  bound  for  its  support.  Under  these  cir- 
cumstances, it  is  difficult  to  see,  in  fact,  we 
fail  to  see,  wherein  the  status  of  such  a  child 
In  reference  to  its  mother  Is  in  law  any  dif- 
ferent from  that  of  a  legitimate  child.  In 
other  words,  the  law  regards  it  as  her  child. 
Having  clothed  It  with  the  relationship  and 
attributes  of  a  child.  It  Is  believed  that  the 
Legislature  Intended  by  the  use  of  the  word 
"children"  In  the  statute  to  include  Illegiti- 
mate children  as  parties  entitled  to  maintain 
the  action  In  so  far  as  they  claim  with  refer- 
ence to  their  mother.  The  rule  that  a  stat- 
ute In  derogation  of  the  common  law  is  to  be- 
construed  strictly  is  responsible  for  the  de- 
cisions cited  by  appellant  sustaining  tbe  con- 
trary view.  That  rule  had  been  abolished  by 
statute  in  this  state.  Turner  v.  Cross,  83 
Tex.  223,  18  S.  W.  578,  15  L.  R.  A.  262.  We 
regard  the  opinion  In  tbe  case  of  Marshall  v. 
Wabash  R.  Co..  120  Mo.  275,  25  S.  W.  179. 
which  reviews  the  decisions  and  discusses 
the  question,  as  stating  the  rule  that  properly 
should  obtain  in  this  state.  For  these  rea- 
sons, we  overrule  the  above  assignments,  and 
also  the  fifth  and  sixth  asstgnments. 

The  seventh  assignment  complains  of  the 
following  charge:  "Or  if  you  find  from  the 
evidence,  that  on  or  about  the  20th  day  of 
March,  1887,  the  deceased,  mother  of  said 
minor  plaintiffs,  endeavored  to  cross  defend- 
ant's tracks  at  Burleson  Street  crossing,  and 
that,  while  she  was  attempting  to  cross  said 
track,  defendant  shoved  a  car  against  her, 
causing  her  death,  and  you  further  find  that 
at  the  time  the  said  deceased  mother  of  said 
minor  plaintiffs  attempted  to  cross  said  track 
that  the  gates  were  up,  and  that  this  indicat- 
ed that  no  cars  or  engine  were  about  to  cross- 
said  street,  and  you  further  find  that  said 
defendant  company  was  guilty  of  negligence 
in  permitting  said  gates  to  be  up  at  said  tlnae,. 
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.If  you  And  they  were  In  such  position,  and 
that  such  negligence,  if  any,  was  the  direct 
cause  of  the  death  of  said  minors'  mother, 
and  you  farther  find  that  said  minors  have 
been  damaged  pecuniarily  by  the  death  of 
their  mother,  and  you  further  find  that  the 
deceased  mother  of  said  minora  was  not 
guilty  of  any  negligence  that  either  caused  or 
contributed  to  her  death,  then  I  charge  you 
said  minor  plaintiffs  are  entitled  to  recover, 
and  yon  will  so  find."  The  point  is  that  it 
was  on  the  weight  of  evidence,  by  assuming 
that  at  the  time  she  attempted  to  cross  the 
railway  track  the  gates  were  up,  and  that  be- 
ing up,  indicated  that  no  cars  or  engines  were 
about  to  cross  the  track.  There  is  no  assump- 
tion of  such  facts  In  the  charge. 

The  eighth  alleges  error  in  the  refusal  of 
the  following  instruction:  "You  are  further 
charged  that  should  you  find  and  believe  from 
the  facts  in  this  case  that  at  the  time  Mrs. 
Walker  went  on  the  crossing  of  Walnnt  and 
Burleson  streets  defendant's  gates  were 
down,  and  she  went  around  or  under  them 
and  passed  on  the  crossing  to  the  tracks 
while  the  gates  were  down,  then  plaintiffs 
are  not  entitled  to  recover  on  this  case,  and, 
if  you  so  find  the  facts  to  be,  you  wlUf  return 
a  verdict  for  defendant"  The  fact  of  her  en- 
tering the  crossing  while  the  gates  were  down 
and  going  upon  the  traces  would  not  consti- 
tute n^llgence  per  se,  as  this  charge  would 
have  announced.  Whether  or  not  the  act  was 
negligence  would  depend  on  the  circumstances 
attending  her  act  She  may  have  gone 
through  while  the  gates  were  down,  and  then 
Induced  to  proceed  to  cross  by  the  fact  that 
the  gates  were  temporarily  raised;  there  be- 
ing testimony  that  just  before  she  was  stru<^ 
the  gates  were  raised,  and  a  wagon  was  al- 
lowed to  pass  over.  Appellees'  brief  under- 
takes to  cite  us  to  other  testimony  as  going 
to  show  that  defendant's  foreman,  Hesse,  in- 
duced her  to  leave  a  place  of  safety  and  en- 
deavor to  cross  the  track  by  beckoning  her 
to  do  so,  but  we  need  not  stop  to  investigate 
this  here,  as  evidence  of  the  fact  that  the 
gates  were  raised,  and  a  wagon  crossed  just 
before  she  was  struck,  would  be  sufficient  to 
demonstrate  the  impropriety  of  giving  the 
charge  asked. 

The  ninth  complains  of  the  refusal  of  this 
<^rge :  "You  are  charged,  gentlemen  of  the 
Jury,  that  respecting  the  statement  of  the 
witness  "Besise  that  he  invited  or  told  the  de- 
ceased to  comVii«i:Q88,  whether  you  find  this 
to  be  true  or  not,  ltls>-matter  which  cannot 
be  charged  against  defendant  IntMs-ease-ln 
passing  upon  the  issue  as  to  whether  or  not 
Its  agents  or  onploy^s  were  guilty  of  negli- 
gence. On  that  issue  It  Is  wholly  Immaterial 
whether  he  Invited  her  to  cross  or  not  In 
your  deliberations  you  will  so  treat  It."  The 
proposition  is,  as  we  comprehend  It  based 
upon  the  contention  that  there  was  nothing 
In  the  evidence  to  show  either  that  Mrs. 
Walker  saw  or  heard  Hesse's  invitations,  or, 


If  she  did,  that  she  acted  upon  them,  and  was 
led  by  them  into  danger,  and  consequently  they 
had  nothing  to  do  with  her  being  killed.  This 
we  find  does  not  represent  the  true  condition 
of  the  evidence.  His  testimony  was  that 
she  was  standing  on  this  track  when  he  first 
saw  her.  He  also  stated  that  she  may  have 
been  standing  between  the  tracks,  that  she 
was  facing  in  his  direction,  and  had  the  ap- 
pearance, of  looking  at  him.  "I  said  all  right 
lady  come  over,  and  beckoned  to  her.  She 
didn't  seem  to  notice  me  at  the  time,  and  I 
made  a  step  or  two  towards  her,  and  I  says, 
*AI1  right  madam,. come  over.'  *  •  •  At 
the  some  time  I  noticed  two  cars  coming,  and 
I  then  ran  towards  her,  and  l>eckoned  and 
shouted  as  loud  as  I  could  to  step  back, 
*  *  *  and  she  realized  I  was  talking  to 
her  and  looked  over  her  right  shoulder,  and 
made  a  kind  of  a  half  turn,  and  about  that 
time  the  drawhead  struck  her."  He  also 
stated  that  she  made  a  step  and  a-  half  turn.  It 
would  seem  that  if  she  was  standing  between 
the  tracks,  which  would  be  a  place  of  prob- 
able safety,  his  inducing  her  to  change  her 
position  a  step  and  a  half  turn  may  have 
had  something  to  do  with  the  result.  Sow- 
ever,  it  was  in  evidence  by  the  witness  Beau- 
mont that  she  was  not  standing  still,  but  in 
the  act  of  walking  across  the  track,  when 
struck.  It  was  shown  that  Hesse  ^ad  testi- 
fied at  the  inquest  that  Mrs.  Walker  was 
about  SO  feet  from  him  when  be  first  saw  her. 
It  seems  to  uq  that  the  jury  who  had  the 
right  to  believe  such  of  Hesse's  testimony  as 
they  saw  fit,  and  to  believe  Beaumont  where 
they  saw  proper,  having  evidence  before  them 
that  she  was  in  the  act  of  crossing  the  track 
walking,  and  facing  Hesse,  who  was  only  30 
feet  from  her,  and  going  towards  her  when 
he  shouted  to  her,  and  that  as  he  states  he 
first  shouted  to  her,  "All  right  lady,  come 
over,"  and  beckoned  to  her,  that  these  circum- 
stances would  have  warranted  the  conclusion 
that  she  was  In  the  act  of  crossing  in  re- 
sponse to  his  Invitation. 

The  remaining  assignments  complain  of  the 
overruling  of  the  motion  for  new  trial,  for 
the  reason  that  the  verdict  was  against  the 
evidence  and  the  great  weight  of  the  evidence, 
both  as  to  the  negligence  of  defendant  and  to 
the  contributory  negligence  of  Mrs.  Walker. 
We  overrule  all  these  assignments,  and  also 
the  assignment  that  the  recovery  allowed  la 
excef?slve. 

Affirmed. 

OAliVESTON,  H.  &  S.  A.  RY.  CO.  ▼.  GIL- 
LESPIE.* 
(Court  of  Civil  Appeals  of  Texas.    Dec.  .4,  1907. 

Rehearing  Denied  Jan.  15,  1906.) 
1.  Masteb  and  Servant  —  Death  of  Enqi- 

REEB— NEOLIOENOB  AND  CONTBIBUTOBT  NKO- 

LiGENCE— Questions  for  Juby. 

In  an  action  a^inst  a  railway  company  for 
the  death  of  an  engineer  in  a  derailment,  wheth- 
er the  company  was  negligent  in  maintaining  a 
defective  rail,  and  whether  he  was  euiltr  o( 
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contributory  negligence  In  running  his  engine  too 
rapidl;t  held,  under  the  evidence,  questions  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1021.  1122.] 

2.   BVIDKNCE— BXPKBT    TeSTIUONT— COROLU- 

SIVENESS. 

In  an  action  against  a  railway  compan;  for 
the  death  of  an  engineer  in  a  derailment,  ex- 
pert opinions  as  to  the  speed  the  engine  was  run- 
ning when  derailed  were  not  conclusive  upon  the 
jury,  where  the  facts  upon  which  the  opinions 
were  founded  were  before  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  fS  2392-2394] 

5.  Mastgb  and  Sxbvant— Death  or  Bnai- 

NE£R— COMTBIBUTOBT    NEGLIOBNCCi 

If  an  engineer  ran  his  locomotive  at  a  speed 
of  BO  or  60  miles  an  hour  when  it  left  the  tra^ 
on  a  curve,  and  such  speed  proximately  contrib- 
uted to  the  derailment,  no  recovery  can  be  had 
for  his  death  resulting  from  the  accident. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  f  752.] 

4.  Apfxai.  and  EIbbob  —  Lmfbopeb  Inbtbuo- 

TlOnS— ESTOFFBL  TO  ASSEBT  EbBOB. 

A  party  cannot  complain  of  an  improper 
instracdon,  where  at  his  request  an  instruction 
subject  to  the  same  objection  ia  given. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  fS  3691-^610.1 

6.  Mastkb  and  Sebvant— Racuboads— Dkath 

0»  BNGINEEB— iNBTEUOnONS. 

In  an  action  against  a  railway  company 
(or  the  death  of  an  engineer  in  a  derailment, 
an  instruction  that,  if  vie  derailment  was  not 
due  to  the  company's  negligence  in  failing  "to 
furnish  rails  in  a  reasonably  safe  condition," 
but  was  due  to  the  risk  ordinarily  incident  to 
the  business,  plaintiff  could  not  recover,  as  dece- 
dent assumed  the- risk,  was  not  objectionable  as 
requiring  the  company  to  furniA  rails  in  a  rea- 
sonably safe  condition,  wheroas  it  was  only 
bound  to  exercise  ordinary  ca>3  to  that  end. 
0.  JuDOMENT— Conclusiveness. 

In  an  action  for  negligent  death,  the  widow 
being  the  statutory  representative  of  her  minor 
children,  a  Judgment  for  defendant  as  atminst 
one  of  the  minors  is  conclusive  in  defendant's 
favcv,  except  for  fraud  participated  in  by  it. 

7.  Masteb  and  Sebvant—Hailboads— Death 
OT  Bnqiwkeb— Evidence. 

Where  a  railway  company  defended  an  ac- 
tion for  the  death  of  an  engineer  in  a  derailment 
on  the  ground  he  negligently  ran  the  engine  at 
excessive  speed,  it  was  proper  to  admit  in  evi- 
dence his  watch,  which  stopped  at  the  time  of 
the  accident,  where  it  tended  to  show  that  the 
average  speed  between  the  last  station  and  the 

§lace  of  accident  was  not  excessive,  though  it 
id  not  show  the  speed  when  the  derailment  oc- 
curred. 

8.  Appeal  —  Harmless   Eebob  —  Evidence — 
SiMiLAB  Testimony  WiTnotrr  Objection. 

In  an  action  against  a  railway  company  for 
the  death  of  an  engineer  in  a  derailment,  any 
error  in  adraittins  in  evidence  the  watch  found 
on  his  body,  tending  to  show  when  the  accident 
occurred,  was  harmless,  where  the  same  evi- 
dence as  to  the  watch  of  the  fireman,  also  killed, 
was  offered  without  objection. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  Jf  4161-4170.1 

9.  Master   and    Servant— Death   of  Brgi- 
NEER— Evidence— Admissibility. 

Where  a  railway  company  defended  an  a<y 
tion  for  an  engineers  death  in  a  derailment  on 
the  ground  that  he  negligently  ran  the  engine 
at  an  excessive  speed,  it  could  not  show  he  had 
been  previously  disciplined  for  negligently  mn- 
aing  bis  train  at  high  speed  in  violation  of  the 
company's  order. 

TEd.  Note. — For  cases  in  point,  see  Cent  Difr 
TOL  84,  Ma«ter  and  Servant  t  941.1 


Appeal  from  District  Court,  Bl  Paso  Coun- 
ty;  J.  M.  Ooggln,  Judge. 

Action  by  Ollle  M.  Gillespie  against  the 
Oalveston,  Harrisburg  &  San  Antonio  Hallway 
Company.  From  a  Judgment  for  plaiutifl,  de- 
fendant Appe&lB.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Real! 
&  Kemp,  for  appellant  Beauregard  Bryan 
and  R.  y.  Bowden,  for  appellee. 

JAMBS,  C.  J.  The  action  was  brought  by 
Ollle  M.  GllleiBpIe  for  damages  In  reference 
to  tbe  death  of  her  husband,  Wm.  H.  Gilles- 
pie, which  occurred  about  two  miles  west  of 
the  station  of  Finley,  at  a  curve  in  defend- 
ant's track,  by  reason  of  the  engine  which  be 
was  operating  leaving  tbe  track.  Plaintiff 
sued  for  herself  and  the  two  minor  sons  of 
Oiilespie.  The  courfs  charge  states  tbe 
pleadings  correctly  and  substantially  as  fol- 
lows: "Plaintiff  alleges  that  the  said  Wil- 
liam H.  Gillespie,  her  husband,  was  on  or 
about  the  2d  day  of  February,  1904,  engaged 
in  the  employ  of  the  defendant  railway  com- 
pany as  locomotive  engines- ;  that  on  said 
date.  In  pursuance  of  his  employment  as  such 
locomotive  engineer,  he  was  operating  one  of 
the  defendant's  locomotives  under  the  orders 
of  the  defendant  company,  and  when  he 
reached  a  point  about  three  miles  west  of  the 
station  of  Finley  on  the  defendant's  railway 
line  said  engine  which  said  0{llespie  was 
running  suddenly  left  the  tra<A  and  was  bad- 
ly wredced,  and  the  said  William  H.  Gillespie 
killed;  that  said  wreck  occurred  upon  a 
curve,  and  the  engine  went  otT  said  track  as 
It  was  rounding  said  curve;  that  at  the 
place  where  the  said  engine  left  the  track 
and  was  wrecked  the  track  bad  become  de- 
fective and  in  bad  repair,  In  that  the  Inside 
ball  of  what  Is  known  as  the  outside  rail  of 
the  curve  became  worn  to  such  an  extent  as 
to  render  It  dangerous  for  locomotives  to  run 
thereon;  that  the  permitting  of  said  rails  to 
become  so  defective  and  ball-worn  was  neg- 
ligence on  the  part  of  the  defendant  company, 
and  such  n^lgence  was  the  proximate  cause 
of  the  said  engine  leaving  the  said  track  and 
becoming  wrecked,  and  said  Gillespie's  death; 
and  that  the  said  Gillespie  himself  was  guilty 
of  no  negligence  contributing  to  cause  the 
derailment  of  the  said  engine  or  bis  said  in- 
Jury  and  death."  "The  defendant  company 
answers  by  a  general  denial,  and  specially 
answering  says:  That  If  Gillespie  was  killed 
by  his  engine  being  derailed,  his  death  was 
not  caused  by  any  negligence  or  want  of  care 
on  the  part  of  tbe  defendant  but  was  caused 
by  the  negligence  of  the  said  William  H. 
Gillespie  himself,  who  was  at  the  time  In 
charge  of  and  operating  the  said  engine; 
that  at  the  time  the  said  William  H.  Gilles- 
pie's engine  left  said  tracft  and  he  sustained 
said  injury  causing  his  death  he  was  running 
his  engine  at  a  high  rate  of  speed  upon  a 
sharp  curve  of  more  than  six  degrees,  and  at 
a  speed  In  excess  of  the  speed  described  by 
the  rules  of  the  defendant  then  In  force ;  that 
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the  roles  and  bulletins  of  the  defendant  com- 
pany then  in  force  required  that  no  freight 
trains  In  running  around  said  curre  should 
exceed  a  rate  of  18  miles  an  hour,  and  no 
passenger  trains  should  exceed  24  miles  an 
hour  in  running  around  said  curre ;  and  that 
the  said  Gillespie  was  running  said  engine 
when  Injured  at  a  high  rate  of  speed  In  viola- 
tion of  Bald  rules,  and  that  he  was  guilty  of 
contributory  negligence  in  so  running,  and 
that  such  negligence  was  the  proximate  cause 
of  the  said  engine  leaving  said  track,  and 
said  Gillespie's  death,  and  that  the  said  Gil- 
lespie's negligence  contributed  to  cause  his 
said  death."  The  follo>wlng  issue  was  sub- 
mitted SB  presenting  the  only  ground  of  negli- 
gence of  defendant  authorizing  a  recovery: 
"Now,  If  you  believe  team  a  preponderance  of 
the  evidence  that  at  the  place  where  said  en- 
gine ran  oft  and  left  the  track  and  was 
wrecked  the  Inside  ball  or  balls  of  what  Is 
known  as  the  outside  rails  or  rail  of  the 
curve  had  become  so  badly  worn  and  impair- 
ed as  to  render  it  dangerous  for  locomotives  to 
run  thereon,  and  that  the  permitting  of  said 
ball  or  balls  of  tbe  rails  or  rail  to  become  so 
worn  and  defective,  If  they  did  become  so 
worn  and  defective,  and  not  replacing  same 
with  new  rails,  was,  under  all  the  surround- 
ing facts  and  drcnmstances,  negligence,  on 
the  part  of  the  defendant  company,  and  that 
such  negligence,  if  any,  was  the  proximate 
cause  of  the  said  engine  leaving  the  said 
track  and  becoming  wrecked,  and  of  deceas- 
ed's consequent  death,  and  further  believe 
from  the  evidence  that  the  said  deceased  was 
aot  himself  guilty  of  negligence  contributing 
to  cause  such  derailment  and  his  Injury  and 
death,  as  that  question  is  hereinafter  submI1> 
ted  to  yon,  then  and  in  that  event  your  ver- 
dict should  be  for  the  plaintiff,  but  if  you 
do  not  so  believe  your  verdict  will  be  for  the 
defendant  company."  The  remainder  of  the 
charge  presented  theories  upon  which  de- 
f^idant  would  bare  been  entitled  to  a  ver- 
dict There  was  a  verdict  for  plaintiff  in  the 
sum  of  $5,000,  and  for  tbe  son,  Guy  Gillespie, 
for  $2,000,  and  nothing  for  the  son,  Frank  F. 
Gillespie. 

The  first  assignment  is  that  the  court  erred 
In  refusing  a  i)eremptory  charge  for  defend- 
ant, appellant  submitting  this  to  us  uiion  four 
propositions:  (1)  There  was  no  evidence 
wliich  warranted  the  court  in  submitting  the 
issue  that  defendant  did  not  exercise  ordi- 
nary care  in  furnishing  Its  engineer  Gillespie 
with  a  reasonably  safe  track.  (2)  The  undis- 
puted evidence  shows  that  Gillespie,  at  the 
time  of  the  derailment,  was  running  on  a 
carve  of  more  than  six  degrees  at  a  speed  ex- 
ceeding 24  miles  an  hour,  in  violation  of  an 
eetabUshed  and  absolute  rule  of  the  company. 
(3)  Said  rule  regulating  engineers  was  design- 
ed for  the  protection  of  employes,  as  well  as 
passengers,  and  tbe  negligent  act  of  dece- 
dent in  violating  same  was  so  opposed  to  the 
dictates  of  common  prudence  as  to  establish, 


of  itself,  contributory  negligence.  (4)°  The 
violation  of  such  rule  without  circumstances 
creating  an  emergency  that  will  excuse  it, 
win  preclude  a  recovery,  when  It  appears 
from  the  undisputed  evidence  that  the  injury 
In  whole  or  in  part  was  caused  by  the  viola- 
tion. 

The  following  facts  and  circumstances  were 
in  evidence:  Gillespie,  on  Feb.  2,  1904,  was 
running  a  light  engine  with  tender,  but  with- 
out any  cars,  and  was  proceeding  westward 
towarda  El  Paso.  The  station  of  Finley  had 
been  passed.  The  distance  to  the  place  of 
the  accident  was  about  2  miles.  A  witness 
made  it  2%,  and  stated  it  was  "a  little  up 
grade  about  a  mile  and  a  half  from  Finley, 
then  a  little  level  place,  then  it  starts  down 
again  (It  was  a  one-half  of  1  per  cent  grade). 
The  engine  was  going  down  this  grade  when 
the  wreck  occurred."  The  trade  was  curv- 
ed at  the  place,  It  being  the  maximum  curve 
of  ten  degrees,  which  character  of  curve  re- 
quires constant  watching  on  the  part  of  the 
company,  and  it  was  dangerous  for  the  em- 
ploy* to  run  over  It  at  a  greater  speed  than 
the  time  limit  for  six  degree  curves  or  over. 
The  rule  in  force  at  the  time  prescribed  on 
curves  over  six  degrees  the  limit  of  18  miles 
for  freight  trains  and  24  miles  for  passen- 
ger trains.  A  witness  testified  that  Gillespie, 
running  an  engine  and  tender,  was  classed  as 
running  a  passenger  train.  No  one  witnessed 
the  accident  Both  Gillespie  and  his  fireman 
were  killed.  It  was  In  proof  that  when  this 
engine  passed  Finley  It  was  going  at  about 
20  miles  an  hour  at  Finley  at  12:27  o'clock  in 
the  daytime,  that  the  watches  of  both  Gilles- 
pie and  his  fireman  were  stopped  at  12:35,~ 
and  the  distance  between  Finley  and  the 
curve  in  question  was  2^^  miles,  this  making 
the  rate  of  speed  observed  between  the  points 
In  the  neighborhood  of  18  miles  an  hour/  It 
was  in  proof  also  that  the  reverse  lever  of 
Gillespie's  engine  was,  when  found,  fixed 
about  the  center  notch,  which  had  the  effect 
of  shutting  off  steam,  and  admitting  of  mo- 
tion of  the  engine  only  by  momentum.  The 
evidence  showed  that  Gillespie  had  been  pro- 
moted to  engineer  in  April,  1903,  and  was  a 
good  man,  sober  and  Industrious.  There  was 
nothing  unusual  in  bis  appearance  or  conduct 
when  last  observed.  The  evidence  showed 
that  the  life  of  a  T-rall  of  61%  pounds,  with 
which  this  curve  was  laid,  was  three  or  four 
years,  according  to  whether  tbe  trafilc  was 
light  or  heavy,  and  they  were  renewed  that 
often.  The  traffic  was  heavy  and  getting 
heavier  all  the  time.  In  this  instance  the 
rails  bad  been  down  about  three  years.  The 
tendency  of  use  on  the  ball  of  the  outer  rail, 
which  was  elevated,  was  to  wear  It  off  on  the 
Inside,  which  would  widen  the  guage  and' 
cause  the  wheels  there  to  ride  tbe  rail,  and 
give  them  a  tendency  to  leave  the  track.  De- 
fendant's witness  (Tanhoser)  testified  as  fbl- 
lows:  "So  the  tendency  would  be  to  render 
easier  the  derailment  on  the  inside  curves 
the  more  play  you  give  it  to  go  on  the  out- 
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side?  Ans.  No,  sir;  It  would  bave  a  trai- 
dency  to  climb  over  the  outside  rail  more 
than  tbe  inside  rail  to  drop  in.  Q.  The  ten- 
d<mcy  would  be  to  cause  It  to  ride  the  rail 
rather  than  drop  off  the  Inside  rail?  Ana. 
Yes,  sir.  Q.  But  It  would  have  a  tendency 
to  make  derailment  easier  when  It  has  more 
play?  Ans.  Yes,  sir."  The  rails  at  the 
place  of  the  accident  were  not  produced, 
but  had  been  disposed  of  by  defendant  as 
scrap  Iron.  Another  worn  rail  was  used  at 
the  trial  for  purposes  of  Illustration,,  and  the 
effect  or  extent  of  the'  testimony  of  witnesses 
upon  this  feature  of  the  case  was  that  the 
ball  of  the  outer  rail,  where  this  derailment 
occurred,  had  worn  off  something  like  one- 
fourth  of  an  inch,  some  of  the  testimony  was 
flve-sizteenths  of  an  inch.  Def«idant'8  wit- 
nesses testified  that  such  a  rail  on  such  a 
curve  would  be  a  safe  piece  of  rail  to  operate 
on,  meaning  if  the  proper  speed  was  observed, 
and  that  a  rail  becomes  dangerous  when  It 
is  worn  half  an  inch,  and  they  are  then  re- 
moved. The  road  master  had  warned  em- 
ployes that  the  track  at  this  place  was  dan- 
gerous. Defendant's  witness  testified,  from 
seeing  the  wreck  and  the  existing  conditions, 
that  it  had  the  appearance  of  the  engine  and 
tender  going  off  the  track  at  a  speed  of  from 
40  to  50  miles,  one  witness  stated  60  miles 
an  hour.  It  appeared,  however,  that  a  freight 
train  of  29  cars,  which  closely  followed  Oll- 
lespie's  engine,  arrived  at  the  curve  at  12:65 
o'clodc,  going  at  the  rate  allowed  for  freight 
trains.  The  engineer,  on  perceiving  that  a 
rail  In  the  curve  ahead  of  him  had  been  dis- 
placed, applied  the  air,  went  off  the  track, 
,and  was  wrecked.  Several  of  the  cars  of 
this  train  were  Injured,  and  the  engine, 
though  it  remained  standing,  reached  a  point 
and  stood,  according  to  one  witness,  about 
7  OP  8  feet  from  where  Gillespie's  engine  was 
fotmd.  It  appears  that  several  hours  after 
these  wrecks  S.  P.' Hawks,  division  superin- 
tendent, E.  H.  Tanhauser,  resident  engineer, 
P.  E.  Kelly,  road  master,  H.  C.  Borcherllng, 
foreman  of  car  repairers,  and  Samuel  Marks, 
superintendent  of  the  El  Paso  division,  re- 
paired to  the  scene,  and  proceeded,  with  oth- 
ers, to  look  at  the  situation  and  ascertain 
the  cause  of  the  wreck.  All  of  said  persons 
testified  to  the  conditions  they  found,  quali- 
fied themselves  as  experts,  and  gave  it  as 
their  conclusion  that  excessive  speed  was 
the  cause  of  Gillespie's  derailment,  Marks 
testifying  that  be  must  have  been  going  over 
50  miles  an  hour:  Hawks,  Tanhauser,  and 
Kelly  said  the  same.  Borcherllng  said  be- 
tween 50  and  60  miles  an  hour.  It  appears 
from  their  testimony  that  after  they  got 
there  and  examined  the  rails  and  saw  the 
conditions  all  said  persons  considered  and 
discussed  the  matter  and  agreed  that  the  en- 
gine was  running  not  less  than  60  miles  an 
hour.  Defendant's  witness  (Ross),  who  at 
the  time  of  the  wreck  was  Its  superintendent 
of  bridges  and  buildings,  also  went  to  the 
wreck,  and  testified  that  very  little  examina- 


tion could  be  done,  as  the  trade  was  torn 
up  and  littered  with  cars,  and  the  ground 
was  covered  with  cars,  but  it  looked  to  bim 
that  fast  running  had  caused  the  derailment, 
he  thought  SO  mllea.  It  might  have  been  00. 
Witness   was   there   with  the   above-named 
person  and  others,  who  looked  the  situation 
over  to  find  the  cause  of  the  wreck.    He  says 
tb^  passed  their  different  opinions  and,  aft- 
er talking  it  over,  they  agreed  up<m  not  less 
than  50  miles  an  hour.     These  expert  wit- 
nesses differed  as  to  how  far  the  engine  was 
found  from  the  place  It  left  the  rails,  or  bow 
many  times  it  had  turned  over.    Marks  stat- 
ed that  it  was  60  feet  from  where  the  engine 
left  the  track  to  the  place  it  left  the  rail, 
and  that  it  was  found  about  300  feet  from 
the  point  of  derailment.     Ross  said  it  was 
possibly  300  feet  from  where  the  track  was 
turn  up.    Marks  stated  that  from  wliere  he 
noticed  the  marks  on  the  rail  where  the  en- 
gine left  the  track  to  where  it  was  lying  was 
about  180  feet.    Borcherllng  stated  that  the 
engine  that  Gillespie  was  killed  on  was  ly- 
ing about  150  or  170  feet  from  where  the 
engine   left  the   rail.     Hawks   stated  from 
where  it  appeared  to  have  left  the  track  to 
where  it  finally  landed  was  about  190  feet. 
Tanhauser  stated  about  200  feet  from  where 
the  first  marks  were  on  the  track.    Some  tes- 
tified that  the  eng^ine  had,  from  appearances, 
turned  over  once  or  1%  times;  others,  2  and 
2^  times.    Marks  testified  that  whether  or 
not  the  engine  would  turn  over  would  de- 
I)end  on  whether  it  had  gotten  off  the  ties  or 
not.    He  could  not  say,  running  at  18  miles 
an  hour,  whether  it  would  have  gotten  off 
the   ties   or   not.     That   nobody   could   tell 
whether  running  at  18  or  25  miles  an  hour 
an  engine  would  go  off  that  curve.    That  be 
could  not  state  at  what  speed  It  would  have 
to  be  going  to  turn  over  Just  once.    Tan- 
hauser did  not  believe  the  engine  would  bave 
turned  over  at  all  running  at  18  miles  an 
hour,  or  even  at  25  miles  an  hour.    At  30 
miles  it  might  have  turned  over  on  one  side. 
That  to  make  two  turns  he  did  not  know 
how  fast  it  would  have  to  be  going.     That 
it  took  40  miles  an  hour  to  throw  an  engine 
on  Its  back.     McCamant,  conductor  of  the 
other  wrecked  train,  testified  that  the  indica- 
tions were  that  the  engine  turned  over  only 
once.    That  from  the  situation  down  there — 
tracks,  engine,  lay  of  the  land,  and  every- 
thing— he  could  not  tell  at  what  speed  the 
engine  was  going  when  it  went  off  the  track. 
Drodge,   division   master  mechanic  at  that 
time,  stated  it  turned  over  once.    Borcherllng 
stated  that  running  at  SO  miles  the  engine 
would  not  have  turned  over;  that  it  turned 
over  once  and  a  half,  and  must  have  been 
going  pretty  fast     Drodge  stated  that  he 
was  reasonably  sure  it  was  going  over  20 
miles  an  hour,  and  not  sure  that  it  was  going 
over  30,  although  it  was  his  belief  that  It 
must  have  been  between  40  and  60  miles. 

We  are  of  the  opinion  (1)  that  the  testi- 
mony was  sufficient  to  wairaiit  finding  that 
Digitized  by  VjOOQIC 


Tex.) 


GALVESTON,  H.  ft  S.  A.  BT.  CO.  t.  GILL£SPIB. 


711 


the  rail  had  become  worn  on  this  cnrre  to 
such  an  extent  as  made  It  liable  to  derail  an 
engine  going  at  the  rate  of  speed  i>ennltted 
this  engine  by  the  rule,  and  that  defendant 
had  failed  to  exercise  ordinary  care  in  hav- 
ing It  in  that  condition  for  the  use  of  its 
servants.  Defendant's  witnesses  brought  the 
wearlng-oCr  of  the  rail  to  near  the  point  of 
danger.  It  had  been  in  use  for  the  length  of 
time  snch  rails  could  with  Siafety  be  nsed,  in 
view  of  the  testimony  of  the  increasing  heavy 
trafBc  over  the  road,  of  the  fact  that  the 
tendency  of  the  ball  wearing  off  was  to  make 
derailment  eftsler,  and  that  the  road  master 
(Kelly)  had  warned  employes  that  Its  condi- 
tion was  dangerous.  (2)  That  while  the  con- 
sensus of  opinion  expressed  by  the  expert 
witnesses  is  strongly  in  favor  of  the  theory 
that  Gillespie  was  allowiog  the  engine  to  run 
so  mnch  in  excess  of  the  prescribed  speed, 
that  his  conduct  was  reckless,  and  was  re- 
sponsible for  his  death,  yet  there  were  dr- 
comstances  which  seem  to  us  might  prevail 
to  the  contrary.  He  was  shown,  when  last 
seen,  to  have  not  been  in  any  condition  that 
was  Indicative  of  anything  but  a  careful  per- 
son; that  he  had  Just  observed  a  time  limit 
-of  18  miles  an  hour  In  travening  the  distance 
between  FInley  and  the  place  of  the  disaster, 
which,  while  It  would  not  show  that  he  was 
not  going  at  a  higher  speed  than  24  miles 
an  hour  at  the  moment  of  the  derailment, 
does  tend  to  show  that  bis  disposition,  while 
making  that  ran,  was  that  of  a  careful  per- 
son, and  It  would  be  an  admissible  Inference 
that  this  did  not  suddenly  change  at  least 
to  snch  an  abnormal  extent  as  is  Indicated 
by  the  testimony  of  defendant's  witnesses. 
In  addition  to  that  the  reverse  lever  of  his 
engine  was  set  so  as  to  show  that  he  had 
the  steam  shut  off,  which  indicated  the  ex- 
ercise of  care.  These  circumstances  the  Jury 
was  entitled  to  consider,  especially  when  the 
testimony  of  excessive  speed  was  by  expert 
witnesses,  who,  while  they  agree  In  their 
conclusions  as  to  excessive  speed,  did  not 
support  each  other  as  to  the  facts  upon  which 
they  founded  their  conclusions.  For  example, 
if  the  engine  turned  over  only  once,  as  two 
of  them  testified,  what  effect  would  this  have 
upon  the  testimony  of  those  witnesses  who 
stated  that  the  speed  was  50  miles  an  hour, 
which  was  based  in  part  upon  the  fact  that 
It  tnmed  over  twice  or  2%  times?  Again, 
the  distance  the  engine  went  from  the  point 
of  derailment  was  a  subject  of  a  material 
difference  In  the  testimony  of  these  expert 
wltnesseo,  and  the  Judgment  of  those  who 
formed  any  Idea  of  its  speed  by  considering 
the  distance  of  800  feet  would  not  be  of  much 
reliability  if  the  Jury  believed  the  witnesses 
who  testified  that  the  distance  was  much  less. 
Although  there  was  unanimity  In  the  opin- 
ion formed  of  the  speed  at  which  the  engine 
most  have  been  moving,  there  was  a  want 
of  unanimity  as  to  the  conditions  on  the 
gronnd  from  which  tt^e  estimate  of  speed 
waa  formed.    Tix  witness  (McOamant),  who 


had  been  in  the  railroad  service  20  years  as 
brakeman  and  conductor,  and  had  seen  a 
good  many  wrecks,  admitted  that  he  could 
not  tell  at  what  speed  the  engine  was  going 
when  It  left  the  track,  from  what  he  saw 
there,  the  tracks,  the  engine  lying  on  the 
ground,  the  lay  of  the  land  and  everything. 
Save  that  when  McCamant's  train  went  off, 
the  far  end  of  the  rail  was  loose  and  his 
engine  went  through  It,  Instead  of  over  the 
rail,  there  was  no  explanation  of  the  fact, 
except  what  the  Jury  could  make  out  of  It, 
that  his  engine  which  was  moving  at  only  18 
or  19  miles  an  hour  (which  was  less  than 
Gillespie  was  allowed  to  run)  with  the  air 
applied,  and  with  a  nomber'of  cars  attached, 
landed  within  a  few  feet  of  where  Gillespie's 
engine  was  found  lying. 

We  conclude  that  there  was  no  error  in 
submitting  the  case  to  the  Jury,  both  as  to 
defendant's  negligence  and  Gillespie's  contrib- 
utory negligence.  No  one  testified  from  hav- 
ing witnessed  the  speed  that  Gillespie  was 
making.  The  testimony  of  witnesses  as  to 
the  speed  was  that  of  experts,  which  charac- 
ter of  evidence  the  Jury  Is  not  always  com- 
pelled to  adopt  as  their  own  conclusions,  par- 
ticularly when  they  have  the  very  facts  be- 
fore them  upon  which  the  experts  say  they 
formed  them.  In  snch  a  case  the  Jury  are 
supposed  to  be  able  to  form  their  own  con- 
clusions, rejecting  the  others,  if  tbeir  Judg- 
ment Is  to  the  contrary.  Here  the  experts 
concur  on  a  high  rate  of  speed,  each  one  giv- 
ing the  facts  and  conditions  upon  which  he 
bases  it,  and  they  differ  materially  on  what 
the  Jury  might  think  are  conditions  material 
to  the  conclusion.  Expert  testimony  may  be 
discredited  as  any  other  testimony.  Railway 
V.  Hadnot,  67  Tex.  505,  4  S.  W.  138;  Railway 
V.  Bowhan  (Tex.  Civ.  App.)  47  S.  W.  1063; 
Kennedy  v.  Upshaw,  66  Tex.  442, 1  S.  W.  808 ; 
Rapalje  on  Witnesses,  |  300;  Head  v.  Har- 
grave,  105  U.  S.  45,  26  L.  Ed.  102a  The 
Jury  could  properly  In  this  case  have  found, 
as  they  must  have  done,  under  the  charge  and 
from  their  verdict,  that  Gillespie  was  not 
guilty  of  negligence  on  this  occasion. 

The  second  assignment  complains  of  the 
seventh  paragraph  of  tiie  charge,  which  told 
the  Jury  that  if  they  lielleved  Gillespie  was 
running  50  or  60  miles  an  hour  at  the  time 
the  engine  left  the  track,  and  that  snch  run- 
ning was  In  excess  of  the  speed  allowed  on 
such  curves  by  the  company's  rules,  and  prox- 
imately contributed  to  cause  the  engine  to 
leave  the  trade,  to  find  for  defendant  The 
proposition  is,  "If  Gillespie  was  running  his 
engine  at  a  greater  rate  of  speed  than  24 
miles  an  hour,  he  was  guilty  of  contributory 
negligence."  The  only  possible  ground  for  a 
claim  of  error  on  the  instmctlon  is  Its  re- 
quiring the  Jury  to  find  more  than  the  fact 
of  snch  excessive  speed.  That  the  charge  Is 
not  erroneous,  as  misstating  the  law,  in  what 
it  states  about  the  speed  proximately  con- 
tributing to  cause  the  eng;lne  to  leave  the 
track,  appears  to  be  settled  in  Parks  v.  Trac- 
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Uon  Co.  (Tex.  Sup.)  94  S.  W.  332.  Besides, 
defendant  requested  a  charge,  which  was 
given,  and  which  was  subject  to  the  same  ob- 
jection, and  told  the  Jury  that  If  plaintifC 
failed  to  establish  due  care  In  the  operation 
of  the  engine,  and  that  such  want  of  due 
care,  If  any,  caused  or  contributed  to  plain- 
tiffs injuries,  to  find  for  defendant. 

The  third  assignment  complains  of  the  fol- 
lowing paragraph  of  the  charge :  "Therefore, 
If  you  believe  from  the  evidence  t^at  the 
leaving  of  said  track  by  said  engine  was  not 
due  to  any  negligence  on  the  part  of  the  rail- 
way company.  If  any.  In  falling,  if  it  failed, 
to  furnish  rails  In  a  reasonably  safe  condition 
for  the  operating  of  its  engines  and  trains 
thereon,  under  Its  rules,  but  was  due  to  a 
risk  ordinarily  Incident  to  the  business,  then, 
and  In  that  event,  your  verdict  must  be  for 
the  railway  company,  as  he  would  have  as- 
sumed the  risk  In  that  case."  The  proposi- 
tion is  that  the  above  Instruction  is  erroneous 
in  Imposing  upon  the  defendant  the  duty  to 
furnish  rails  In  a  reasonably  safe  condition 
for  the  operation  of  its  trains  and  engines, 
when  the  duty  Is  to  exercise  ordinary  care  to 
that  end.  The  charge  Is  clearly  not  subject 
to  the  objection. 

The  fourth  is  directed  to  this  charge :  "If 
yon  believe  from  the  evidence  that  the  said 
son,  Frank  Gillespie,  sustained  no  pecuniary 
loss  by  reason  of  the  death  of  bis  father,  you 
should  find  nothing  in  his  favor  In  any  case, 
and,  If  you  find  for  defendant  as  to  one  or 
all  of  said  plaintiffs,  you  will  so  state  In 
your  verdict."  This  is  claimed  to  have  been 
prejudicial  to  defendant  in  that,  if  Mrs.  OIl- 
lesple  could  recover,  then  Frank,  "being  a 
minor  at  the  time  of  his  father's  death,  was 
entitled  to  recover,  without  other  proof  of 
pecuniary  loss,  than  that  disclosed  by  the  evi- 
dence, and  the  defendant  in  this  case  Is  not 
protected  against  another  suit  by  Frank  OII- 
lesple,  as  he  Is  not  bound  by  the  judgment 
against  him."  The  evidence  warranted  the 
conclusion  that  deceased  did  not  contribute 
toward  the  support  of  Frank,  who  was  then 
between  18  and  20  years  of  age,  and  that  he 
therefore  sustained  no  pecuniary  loss.  .  It 
seems  to  us  that  the-  court  could  do  no  more 
or  less  than  submit  the  Issue.  PlaintlfF  was 
authorized  by  the  statute,  which  creates  this 
form  of  liability,  to  bring  the  action  on  behalf 
of  all  interested  in  the  claim.  She  was  the 
statutory  representative  of  the  other  parties, 
and  the  Judgment  entered  In  the  action  is  con- 
clusive upon  all  In  favor  of  defendant,  except 
for  fraud  participated  in  by  defendant.  De 
Garcia  v.  Railway  Co.  (Tex.  Civ.  App.)  90 
S.  W.  670. 

There  was  no  error  In  admitting  In  evi- 
dence Gillespie's  watch.  It  is  contended  that 
the  time  when  his  watch  stopped  did  not 
show,  or  tend  to  show,  the  rate  of  speed  at 
which  be  was  going  at  the  time  of  the  derail- 
ment While  the  time  indicated  by  the  watch 
at  which  the  train  went  off  did  not  show  the 
rate  at  which  he  was  then  going.  It  was  ma- 


terial. In  view  of  the  time  at  which  he  passed 
FInley  and  the  distance  l)etween  the  two 
points,  as  showing  the  speed  he  had  observed 
In  going  from  FInley  to  this  curve,  and  this 
was,  as  we  have  already  stated,  a  circum- 
stance entitled  to  be  considered  upon  his  prob- 
able conduct,  or  disposition.  In  respect  to 
care  or  recklessness  at  the  time  of  the  derail- 
ment, along  with  other  clrcumstancea  The 
fifth  assignment,  to  which  the  above  remarks 
refer,  was  simply  that  the  court  erred  In  ad- 
mitting Gillespie's  watch  In  evidence,  as  not 
material  to  any  issue  in  the  case.  It  was 
shown  that  the  watch  was  in  the  same  condi- 
tion as  It  was  when  found  on  Gillespie's  per- 
son. Now  it  seems  that  this  assignment  would 
not  be  permitted.  In  any  event,  to  reverse  the 
Judgment,  for  the  reason  that  the  same  testi- 
mony In  respect  to  the  fireman's  watch  went 
In  without  objection. 

The  sixth  assignment  Is  that  the  court  erred 
In  refusing  to  admit  certain  testimony  from 
witness  Marks,  In  substance  that  OlUespte 
was  on  July  15,  1903,  disciplined  by  an  order 
from  the  superintendent  for  negligently  run- 
ning his  train  In  a  station  at  too  great  a  rate 
of  speed  la  violation  of  an  order  that  engi- 
neers should  have  their  engines  under  control 
coming  into  a  station,  and  was  laid  off  two 
months  therefor.  This  testimony  was  not  ad- 
missible. Railway  v.  Johnson,  92  Tex.  382, 
48  S.  W.  568;  Railway  ▼.  Partott  (Tex.  Civ. 
App.)  96  S.  W.  951. 

The  other  assignments  of  error  are  directed 
to  the  overruling  of  the  motion  for  a  new 
trial.  If  what  Is  said  in  this  opinion.  In  con- 
nection with  the  assignments  already  dis- 
cussed, be  correct,  the  remaining  assignments 
must  be  overruled. 

Judgment  affirmed. 


HOFFMAN  V.  LEMM. 

(CSourt  of  Civil  Appeals  of  Texas.     Dee.    12, 

1907.     Rehearing  Denied  Jan.  2,  1908.) 

1.  WrrNESSES— SIXAHIHATION— AnsWEBS— Rb- 

SFOKSIVENESS. 

In  an  action  to  recover  land,  or  for  judg- 
ment on  a  note  given  for  the  price  thereof,  the 
defense  was  that  at  the  time  of  the  conveyance 
to  defendant  plaintiff  held  the  land  in  trust  for 
defendant,  and  that  the  note  was  executed  under 
duress  consisting  of  plaintiff's  refosal  to  con- 
vey unless  defendant  would  execute  the  note. 
In  taking  the  depositicm  of  plaintiff,  defendant 
interrogated  him  as  to  whether  at  and  i>efore 
the  execution  of  the  note  plaintiff  did  not  Iraow 
that  none  of  the  land  belonged  to  him,  and  that 
all  of  it  belonged  to  defendant,  and  had  beta 
paid  for  by  him  long  tiefore,  and  that  defendant. 
m  fact,  owed  plaintiff  nothing  for  it,  that  plain- 
tiff was  simply  "holding  up"  defendant  because 
title  stood  in  plaintifTs  name,  to  which  plain- 
tiff responded,  in  part,  tliat  abont  two  months 
before  the  note  became  due  he  wrote  defendant. 
who  replied,  that  the  money  would  he  promptly 
paid,  which  letter  plaintiff  liad  lost.  The  an- 
swer was  objected  to  becaoae  It  gave  the  con- 
tents of  a  letter  withont  notice  to  produce  it, 
because  It  was  not  responsive,  and  because  it 
was  eridence  of  the  ratification  of  a  note  ex- 
ecuted under  duress  withont  a  plea  of  ratifica- 
tion.   Held,  that  the  objections  \rere  without 
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juerit,  since  plaintiff's  statement  did  not  tend  to 
show  such  ratification,  since  the  letter  referred 
to  had  been  lost,  and,  though  the  answer  was 
not  categorically  responsive,  the  question  itself 
was  argumentative. 

2.  PlXADIRQ  — AlfENDHSNT  — AmBNOKKKT  OV 

AnRIWR- 

District  court  mle  27  (67  S.  W.  xxii)  pro- 
vides that,  when  exceptions  have  been  presented 
and  decided,  leave  may  be  granted  to  either  par- 
ty to  file  an  amendment  in  one  instrument  separ- 
ate from  those  which  have  been  previously  filed 
which  shall  close  the  pleadings  in  the  case,  and 
Rev.  St.  1885,  art.  12S2,  provides  that  a  defend- 
ant may  plead  as  many  several  matters,  wheth- 
er of  law  or  fact,  as  he  shall  think  necessary 
for  his  defense,  and  which  may  be  pertinent  to 
the  cause,  provided  that  he  shall  me  them  all 
at  the  same  time  and  in  due  order  of  pleading. 
HM,  that  the  rule  did  not  authorize  defendant 
to  present  before  trial  new  matter  supplemen- 
tary to  that  contained  In  his  answer  then  on  file. 
8.  Vendob  and  Pubchabeb  —  Reoovebt  or 
Lard— InsTRDcnoiis. 

In  an  action  to  recover  land  or  for  judg- 
moit  on  a  note  given  for  the  purchase  price 
thereof,  the  defense  substantiated  by  evidence 
was  that  plaintiff  had  held  the  land  in  trust 
for  defendant,  and  had  refused  to  make  the  con- 
veyance to  defendant,  unless  he  would  execute 
the  note  in  question,  and  that  plaintiff  had 
'  threatened,  in  case  defendant  would  not  do  so, 
to  convey  the  land  to  an  innocent  purchaser. 
Held,  that  an  instruction  requiring  the  jury  to 
find  as  prerequisite  to  a  Judigment  for  defend- 
ant that  he  was  influenced  to  execute  the  note 
sued  on  by  reason  of  plaintiff's  threats,  that 
plaintiff  was  insolvent,  and  that  the  note  was 
without  consideration  was  erroneous,  as  mere 
want  of  consideration  would  have  been  sufficient 

Appeal  from  District  Court,  Randall  Cioun- 
ty;   Ii.  8.  Kinder,  Judge. 

Action  by  Angnst  Lemm  against  F.  Hoff- 
man. From  a  judgment  In  favor  of  plaintiff, 
4efendant  appeals.    Reversed  and  remanded. 

Tomer  &  Boyce,  f<»  appellant.  Rollins  tt 
Cranflll,  for  appellee. 

HODOBS,  J.  Tbe  appellee,  Lemm,  sued 
the  appellant  In  the  district  court  in  an  ac- 
tion of  trespaas  to  try  title,  In  which  be 
sought  to  recover  tlUe  and  poBsesBlon  of  two 
tracts  of  land  designated  as  "sections  B6  and 
22  In  Randall  county,"  both  of  which  had 
been  patented  to  him  by  the  state.  He  al- 
leged that  on  the  2d  day  of  May,  1905,  he  was 
the  owner  in  fee  simple  of  the  above-mention- 
ed tracts  of  land,  and  on  that  day  sold  and 
conveyed  the  property  to  the  appellant  by  a 
general  warranty  deed.  The  consideration 
recited  In  the  deed  was  $10,000  In  cash ;  but 
he  alleges  that  no  cash  was  In  reality  paid, 
but  that  the  appellant  executed  a  note  for 
the  sum  of  $8,600,  due  six  montbs  after  date, 
and  payable  to  the  appellee,  without  inter- 
est ;  that  $3,000  of  this  note  was  the  consid- 
eration for  the  conveyance  of  the  two  tracts 
of  land  referred  to,  and  that  tbe  remaining 
$600  was  In  consideration  of  some  cattle 
which  appellee  bad  before  that  time  sold  to 
the  appellant.  Appellee  prayed  for  Judgment 
for  the  restitution  of  the  land;  and,  in  the 
event  tbe  court  should  decide  he  was  not  en- 
titied  to  recover  the  land,  asked  for  judgment 
upon  the  note  for  $8,500,  with  interest  and 
costs.    Appellee  answered  by  general  and  Bpe- 


cial  exceptions  and  a  general  denial,  and  es- 
pecially pleaded  that  the  note  sued  on  was 
executed  under  duress,  and  was  without  con- 
sideration; that  It  was  executed  by  the  appel- 
lant for  the  sole  puriMse  of  obtaining  a  deed 
to  the  lands  described,  which  were,  in  fact, 
owned  by  appellant  at  the  time.  He  says  the 
naked  legal  tltie  was  In  the  appellee,  and  he 
was  forced  to  make  the  note  in  order  to  get 
the  conveyance  of  that  titie  from  appellee. 
Defendant  further  specially  alleged  that  on 
the  2Sth  day  of  March,  1901,  he  purchased  the 
land  In  controversy  from  the  appellee  for  a 
consideration  of  $2,000  which  was  paid  to 
and  accepted  by  the  appellee  In  full  satisfac- 
tion for  said  land ;  that  at  the  time  said  sale 
was  made  it  was  mutually  agreed  between 
the  parties  that  the  deed  should  be  made  by 
tbe  appellee  to  one  F.  M.  Lester,  who  should 
hold  the  same  in  trust  for  the  appellant.  It 
was  also  alleged  by  the  appellant  that  on  the 
25th  day  of  May,  1903,  the  said  F.  M.  Lester, 
by  and  with  the  consent  of  both  appellee  and 
appellant,  made,  executed,  and  delivered  to 
tbe  appellee,  Lemm,  a  deed  to  said  land  re- 
citing a  consideration  of  $2,000  paid,  but  that. 
In  fact,  no  consideration  whatever  was  paid 
by  the  appellee,  but  the  purpose  of  said  con- 
veyance, as  agreed  on  by  and  between  the 
parties,  was  to  pass  to  the  appellee  the  naked 
legal  title  to  said  land.  He  avers  that  it  was 
understood  that  the  appellee  was  to  hold  the 
same  In  trust  for  tbe  appellant ;  that,  by  rea- 
son of  said  conveyance,  appellee  had  no  in- 
terest or  title  to  said  land,  except  as  above 
stated,  but  that  appellee  thereafter,  at  the 
time  the  note  was  executed  which  Is  here 
sued  on,  refused  to  convey  tbe  legal  tltie  to 
the  appellant  without  tbe  payment  of  a  large 
sum  of  money  or  tbe  execution  of  the  above- 
described  note ;  and  that  In  order  to  procure 
tbe  legal  titie  from  tbe  appellee,  and  fearing 
that  the  latter  would  convey  said  land  to  an 
innocent  purchaser  as  he  bad  threatened  to 
do,  the  appellant  executed  the  note.  It  ap- 
pears also  from  tbe  record  that  the  appellant 
filed  what  be  termed  a  "trial  amendment,"  In 
which  he  alleges  that  after  his  purchase  of 
the  land  from  the  appellee  in  March  of  1901, 
as  set  out  in  his  original  answer,  relying  up- 
on the  good  faith  of  the  appellee  In  making 
said  sale,  he  placed  valuable  and  permanent 
improvements  on  said  land  after  going  Into 
possession  thereof,  having  received  possession 
from  the  appellee  under  and  by  virtue  of  said 
purchase.  He  alleges  said  Improvements  to 
be  of  the  reasonable  value  of  $1,000,  and  that 
all  of  them  were  placed  on  said  lands  after 
the  25tb  day  of  March,  1001,  and  prior  to  the 
20th  day  of  September,  1906.  He  also  al- 
leges that  he  held  absolute,  unconditional, 
and  adverse  possession  of  said  land,  exclusive 
of  the  claims  or  possession  of  any  other  per- 
son or  persons,  from  the  date  first  above 
named  continuously  until  the  present  time, 
and  that  he  now  still  holds  such  possession. 
Appellant  further  alleges  that,  by  virtue  of 
these  facts,  be  became  and  is^  tb«  absolute 
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and  imcondltlonal  owner  of  said  land,  and 
that  such  Improvements  were  placed  thereon 
and  his  possession  continuously  held  with  the 
knowledge  and  consent  of  the  appellee,  and 
claims  that  the  latter  Is  now  estopped  from 
asserting  any  Interest  In  said  tracts  of  land. 
In  submitting  the  matter  to  the  Jury  the 
court  Ignored  that  i>ortion  of  the  appellee's 
I>etlt]on  asking  for  the  restitution  of  the  laud, 
but  submitted  only  appellee's  right  of  recov- 
€ty  upon  the  note. 

The  material  facts  offered  in  evidence 
show  that  appellant  did  on  the  2d  day  of 
May,  1905,  as  alleged  by  the  appellee,  execute 
the  note  sued  on  and  deliver  the  same  to  the 
appellee,  and  that  appellee  did  on  that  day 
convey  the  two  tracts  of  land  hereinbefore 
descrlb'ed,  together  with  two  other  tracts, 
to  the  appellant  by  a  general  warranty  deed, 
reciting  the  consideration  of  $10,000.  It  Is 
admitted  by  both  parties  that  no  considera- 
tion of  $10,000  was  paid.  It  seems  that  the 
appellant  and  the  appellee  were  both  Ger- 
mans; that  the  appellant  resided  in  Randall 
county,  and  was  there  engaged  in  the  busi- 
ness of  stock  raising  and  farming.  About 
the  year  1888  the  appellee,  fresh  from  the  old 
country,  Impelled  by  a  disposition  to  hunt 
congenial  society  among  people  of  his  own  na- 
tionality, became  acquainted  with  and  was 
employed  by  the  appellant  as  a  farm  band  on 
his  premises.  While  there  he  availed  him- 
self of  the  opportunity  to'  purchase  some 
school  lands  from  the  state  of  Texas,  and  ac- 
quired a  right,  as  such  a  purchaser,  to  four 
sections  of  land— the  lands  described  in  the 
deed  executed  by  him  to  the  appellant  In 
May,  1905.  Appellant  admits  that  In  March, 
1901,  the  appellee  was  the  owner  of  these 
four  sections  of  land.  Two  of  them  he  had 
purchased  from  a  man  by  the  name  of  Sims, 
and  had  filed  on  the  other  two  as  a  purchaser 
from  the  state.  Subsequently  he  made  his 
proof  of  three  years'  occupancy  on  his  home 
section,  and  acquired  a  right  to  a  patent 
from  the  state.  Appellant  says  that  Lemm 
then  told  him  that  he  wanted  to  sell  all  of 
this  land  and  go  back  East;  that  appellant 
thereupon  agreed  to  take  the  land,  provided 
they  could  agree  upon  the  price.  In  his  tes- 
timony appellant  says  that  he  did  not  have 
the  money  at  that  time  to  pay  for  the  land, 
but  procured  it  from  the  bank.  After  some 
negotiations,,  appellant  says,  It  was  agreed 
that  he  should  have  the  land  from  I^emm  for 
the  sum  of  $2,000;  that  he  paid  about  $1,000 
of  this  to  Lemm,  and  retained  the  balance 
to  reimburse  himself  for  loans  previously 
made  to  Lemm  In  assisting  him  to  procure 
the  land  from  the  state.  In  order  to  secure 
the  bank,  he  says,  he  had  appellee  to  make  a 
conveyance  of  the  land  to  P.  M.  Liester,  who 
held  the  legal  title  thereafter  until  the  debt 
was  settled  off  and  the  land  reconveyed. 
Shortly  after  that  he  avers  appellee  left 
the  country  and  remained  away  about  one 
year,  after  which  he  returned  and  again  went 
to  work  for  the  appellant,  and  continued  In 


his  employ  until  the  2d  of  May,  1905.    Ap- 
pellant further  says  that,  after  he  paid  tbe 
$2,000  back  to  the  bank  (which  seems  to  have 
been  done  about  two  years  after  the  loan 
was  obtained),  he  bad  Lester  to  make  tlie 
deed  back  to  Lemm.    In  explanation  of  tlils 
conduct  be  says  he  did  so  "because  Lemm 
said  he  would  make  him  a  clear  title  to  the 
land;     that    Lemm    had   before   that   time 
agreed  to  give  him  a  'dear  title'  no  matter 
where  he  (Lemm)  was,  even  if  he  had  to  have 
the  deed  neat  to  Germany  for  that  purpose, 
or  words  to  that  effect" ;  that,  when  he  bought 
the  land  of  Lemm  in  1901,  the  latter  had 
made  him  the  promise  to  give  him  a  clear 
title  to  It,  and  that  Lemm  had  never  made 
any  claim  to  the  land,  as  far  as  he  knew, 
after  he  deeded  It  to  Lester  In  1901.    It  ap- 
pears from  the  deeds  offered  in  evidence  from 
Lemm  to  Ijester,  and  from   Lester  bac^  to 
Lemm,   that  both   instruments  contained  a 
special  warranty,  and  we  assume  that  they 
differed  in  that  respect  only  from  a  general 
warranty  deed.    It  is  true  that  the  appellee 
refers  to  the  deeds  as  being  mere  quitclaims;    ^ 
but,  by  reason  of  the  fact  that  the  habendum 
clauses  were  in  the  usual  form  of  conveyan- 
ces under  special  warranty,  we  have  conclud- 
ed that  that  was  probably  the  character  of 
the  Instruments  by  which  the  transfers  were 
made.    Appellant  says  that  after  he  bought 
the  land  he  paid  the  balance  due  the  state, 
which  was  9714  cents  per  acre,  and  the  patent 
fees;    that  the  money  for  this  was  paid  out 
of  the  loan  above  referred  to.     He  denies 
that  Lemm  paid  any  of  this  money,  and  re- 
Iterate?  that  Lemm  knew  of  his  getting  the 
money  from  the  bank  at  the  time,  and  knew 
that  he  was  giving  a  mortgage  on  all  of  tlie 
four  sections  among  other  lands,  and  never 
raised  any  objection  to  It    He  says  the  first 
time  Lemm  ever  demanded  any  money  on  the 
land  was  on  the  2d  of  May,  1905,  the  day 
he   executed   the  note;    that   on   tliat  day 
Lemm  expressed  a  desire  to  leave  his  employ 
and  go  elsewhere,  stating  that  he  had  become 
offended  at  some  conduct  of  the  appellant's 
children;  that,  upon  being  notified  of  Lemm's 
desire  to  leave,  appellant  told  him  they  bad 
better  go  to  Canyon  City  and  get  their  land 
matter  fixed  up;  that  appellee  thereupon  told 
him  that  he  would  have  to  pay  him  (Lemm) 
$4,000  If  he  got  the  land.    An  altercation  re- 
sulted between  the  two  as  to  whether  or  not 
this  demand  on  the  part  of  Lemm  was  fair 
or  otherwise.    Finally  Lemm  told  appellant, 
as  the  latter  states,  that  he  would  throw  in 
his  cattle  and  deed  him  the  land  for  $4,(X)0, 
and  demanded  $500  of  that  In  cash  and  a 
note  for  the  remainder.    Appellant  says  that 
the  last  conversation  they  bad  was  In  Amaril- 
lo.  In  Potter  county,  and  that  he  was  afraid 
at  that  time  that  Lemm  would  sell  the  land 
that  day  to  some  one  else,  for  he  knew  that 
be  could  easily  sell  It  for  that  amount;  that 
the  country  was  full  of  buyers   and   land 
agents;  that  the  land  was  worth  from  $2  to 
$4  per  acr&   The  testimony  shows  that  there 
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"were  four  sections  of  640  acres  each,  with  a 
tmrplns  of  about  14  acres  In  one  section.  He 
teetlfl.ee  that  Lemm  finally  agreed  to  "throw 
In  the  cattle"  for  $500  cash,  and  take  a  note 
for  $3,500;  that  they  then  went  to  the  office 
of  an  attorney,  where  the  deed  was  drawn 
up  and  the  note  executed  and  delivered;  that 
be  executed  his  note  for  $3,500,  and  on  the 
next  day,  at  the  iFlrst  National  Bank  in 
<3anyon  City,  paid  Lemm  $500  for  his  cattle, 
and  took  a  bill  of  sale  for  them.  Appellant 
eays  that  he  afterward  received  a  letter  from 
Lemm  about  two  months  before  the  note  be- 
came due,  but  never  replied  to  It;  that  after 
be  bought  the  four  sections  of  land  in  1901 
be  inclosed  them,  and  pnt  on  the  land  a  ce- 
ment tank  and  some  other  Improvements, 
amonntlng  to  about  $1,000  in  value;  that 
there  were  about  60  or  60  acres  in  cultiva- 
tion; that  those  lands  were  inclosed  ^er 
since  he  bought  them  from  Lemm  In  1900, 
and  that  he  had  been  using  and  cultivating 
them  all  that  time,  and  had  the  exclusive  pos- 
session of  them;  that  he  bad  paid  all  of  the 
taxes  each  year,  and  all  the  interest  to  the 
state,  none  of  it  having  been  paid  by  Lemm; 
that  he  had  never  asked  Lemm  to  pay  any 
of  it,  nor  had  Lemm  ever  mentioned  to  him 
anything  about  paying  any  of  it  back.  He 
denies  that  Lemm  ever  requested  him  to  pay 
anything  on  the  land  after  he  bought  it  from 
blm,  in  the  way  of  taxes  or  Interest,  until 
fae  made  the  demand  of  him  for  the  $4,000. 
Appellant  says  he  rendered  the  land  for  taxes 
each  year.  He  rendered  it  in  Lemm's  name, 
and  did  this  until  after  the  deed  was  made 
to  taim,  that  he  thought  this  was  the  proper 
way  to  render  the  land.  On  cross-examina- 
tion appellant  stated  that,  when  he  made  the 
note,  be  did  not  intend  to  pay  it  unless  he 
bad  to;  that  be  did  not  feel  that  he  ought  to 
pay  it;  tbat  he  bad  already  paid  for  the 
land  once;  and  that  Lemm  had  agreed  to 
make  blm  a  deed.  He  further  stated  that 
be  leased  this  land  from  Lemm  before  the 
25tb  of  Mardi,  1901,  and  was  to  pay  the  in- 
terest and  taxes  for  the  use  of  it;  that  he 
paid  $40  a  year  on  each  section. 

Much  of  this  testimony  on  the  part  of  ap- 
pellant Is  contradicted  by  the  appellee,  Lemm, 
who  testified  by  deposition.  Lemm  tells  how 
be  acquired  the  land,  which  Is  substantia^Ily 
in  accord,  upon  that  Issue,  with  the  testi- 
money  of  noffman.  He  says  that  he  de- 
pended absolutely  and  implicitly  upon  the 
advice  of  HofTman  in  all  his  business  trans- 
actions; that  in  May,  1905,  he  conveyed  the 
land  in  controversy  to  Hoffman ;  that  the 
consideration  for  the  land  was  $3,000,  and 
$500  for  some  cattle  sold  by  him  to  Hoffman, 
making  a  total  of  $3,500;  that  the  sale  had 
t>een  talked  about  for  some  time ;  that  he  had 
asked  Hoffman  $4,000  for  the  land  and  cat- 
tle; that  Hoffman  only  wanted  to  buy  the 
land  and  offered  him  $3,000  for  It,  but  that 
he  (Lemm)  did  not  want  to  sell  the  land 
without  selling  the  cattle  also;  that  he 
wanted  cash,  and  Hoffman  wanted  to  give 


him  a  note;  tbat  ultimately  a  conduslon 
was  reached  and  Hoffman  carried  him  to  the 
ofiSce  of  a  lawyer  in  Amarlllo — be  did  not 
remember  the  name  of  the  lawyer,  although 
Hoffman  told  him  the  name  at  the  time — 
that  the  attorney  drew  up  the  papers  and 
they  were  signed;  tbat  Hoffman  suggested 
the  acceptance  of  the  note  for  the  considera- 
tion for  the  land  and  cattle ;  that  subsequent- 
ly he  placed  the  note  in  the  German  Bank  in 
Baltimore  for  collection,  and  payment  was 
refused.  He  avers  that  he  would  not  have 
conveyed  the  land  to  Hoffman  had  the  latter" 
not  given  him  the  note.  He  wanted  cash, 
but  upon  the  representations  of  Hoffman  ac- 
cepted the  note.  He  says  he  had  never  pre- 
viously received  anything  of  value  for  the 
two  sections  of  land ;  that  be  bad  deeded  it 
to  Hoffman,  because  he  did  not  care  to  live 
In  Texas  and  decided  to  move  to  Maryland. 
He  did  not  understand  all  that  took  place 
between  the  attorney  and  Hoffman  at  the 
time  the  deed  was  written,  on  account  of  bis 
defective  understanding  of  the  English  lan- 
guage. Lemm  denied  that  Hoffman  had  ever 
before  that  time  bought  the  land  from  him 
or  had  paid  him  anything  for  It  These  are 
substantially  the  facts  as  testified  to  by  Hoff- 
man and  Lemm  upon  the  issue  of  a  want  of 
consideration.  There  was  other  testimony 
more  or  less  tending  to  corroborate  Hoff- 
man's version  of  the  dealings  between  him 
and  Lemm ;  but,  tbat  being  upon  an  issue  of 
fact.  It  is  unnecessary  to  here  repeat  It 
In  bis  third  assignment  of  error  appellant 
complains  of  the  refusal  of  the  court  to 
strike  out  certain  testimony  of  the  appellee, 
who  had  testified  by  deposition.  This  as- 
signment is  overruled,  because  we  think  that, 
even  If  there  was  error,  it  could  not  have 
affected  the  appellant  injuriously  in  the  find- 
ing of  the  Jury  upon  the  real  Issue  in  this 
case.  In  taking  Lemm's  (appellee)  testimony, 
appellant  propounded  the  following  cross- 
interrogatory:  "Is  it  not  a  fact  that  at  and 
before  you  signed  the  deed  to  F.  Hoffman 
you  well  knew  that  none  of  the  land  therein 
mentioned  belonged  to  yon,  but  that  every 
acre  of  it,  in  fact,  belonged  to  F.  Hoffman, 
and  had  been  paid  for  by  him  long  before  you 
made  the  deed,  and  that  be,  in  fact,  owed  you 
nothing  for  It,  but  that  you  were  simply  hold- 
ing him  up  because  the  naked  title  stood  In 
your  name,  and  you  took  advantage  of  his 
confidence  in  you  to  try  to  force  him  to  pay 
you  something  that  he  did  not  justly  oweT" 
To  this  question,  or  rather  questions,  Lemm 
made  rather  a  lengthy  answer,  some  portion 
of  which  was  considered  by  the  trial  Judge  as 
not  responsive,  and  for  that  reason  caused 
to  be  stricken  out  But  the  following  por- 
tion objected  to  by  the  appellant  was  per- 
mlted  to  remain:  "About  two  months  before 
the  note  came  due,  I  wrote  Mr.  Hoffman. 
He  sent  me  a  reply  to  this  letter,  which  let- 
ter I  have,  however,  lost,  and  in  this  letter 
Hoffman  told  me  that  he  bad  sold  no  land 

and  cattle  as  yet,  but  my  moneE  WQuld  be 
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paid  promptly."  Objection  1b  made  to  this 
answer  (1)  because  It  gave  the  contents  of  a 
letter  without  notice  to  produce  It  having 
first  been  given  tbe  opposite  party;  (2)  be- 
cause the  answer  was  not  responsive  to  tbe 
interrogatories  propounded;  .  (3)  because  it 
was  evidence  of  tbe  ratiflcation  of  tbe  mak- 
ing of  a  note  executed  under  duress,  after 
duress  had  ceased,  when  no  such  ratification 
had  been  pleaded.  We  do  not  understand 
that  the  witness  undertook  to  testify  as  to 
the  contents  of  tbe  letter  written  by  him  to 
£[offman,  which  is  tbe  only  one  mentioned 
that  was  likely  to  be  within  the  power  of  the 
appellant  to  produce  if  called  upon.  He 
merely  said  that  he  had  written  HoCman  a 
letter,  without  any  attempt  to  say  what  the 
contents  of  the  letter  were.  He  did  mention 
facts  said  to  be  contained  in  the  reply  from 
Hoffman ;  but  these  were  clearly  not  subject 
to  that  objection,  because  he  stated  that  this 
letter  had  been  lost  It  may  be  that  this 
answer  was  not  categorically  responsive  to 
the  interrogatory  propounded  to  the  witness ; 
but,  when  we  take  into  consideration  the 
nature  of  the  questions  embodied  in  that  in- 
terrogatory, their  argumentative  character, 
and  the  evident  intent  to  convict  the  witness, 
if  possible,  out  of  his  own  mouth,  of  both 
moral  and  legal  wrongs  toward  Hoffman  in 
this  land  transaction,  we  do  not  think  the 
court  erred  in  refusing  to  strike  it  out 
When  an  attack,  such  as  was  couched  in  those 
questions,  is  made  upon  a  witness,  it  is  but 
natural  that  he  should  seek  to  vindicate  him- 
self by  narrating  such  facts  within  his  knowl- 
edge as  are  calculated  to  have  that  effect. 
That  the  witness  should  state,  if  such  fact 
existed,  that  Hoffman  had  himself  acknowl- 
edged the  Justness  of  his  debt,  in  re^onse  to 
the  insinuation  that  the  witness  was  under- 
taking to  collect  a  debt  which  he,  the  witness, 
knew  to  be  unjust  and  without  consideration, 
should  not  have  been  unexpected;  nor  are 
we  prepared  to  say  that  it  was  subject  to  the 
legal  objection  that  it  was  not  responsive 
to  the  interrogatory.  If  not  called  for.  It 
was  certainly  provoked  by  the  form  and 
nature  of  the  interrogatory  propounded.  But 
appellant  contends  that  its  tendency  was  to 
show  a  ratification  of  a  contract  made  under 
duress  in  the  absence  of  pleadings  setting 
up  a  ratification.  We  do  not  think  such  was 
its  effect 

In  his  fifth  assignment  of  error  appellant 
says  the  court  erred  in  permitting  counsel 
for  appellee  to  read  to  the  Jury  the  facts 
set  out  in  an  opinion  in  another  case  here- 
tofore decided  by  the  Court  of  Civil  Appeals 
for  the  Fifth  District.  Neither  the  bill  of 
exception  nor  the  statement  of  facts  inform 
us  of  what  the  facts  in  the  case  complained 
of  were,  and  we  are  unable  to  say  whether 
it  was  error  or  not.  Ordinarily  such  pro- 
ceedings are  within  tbe  discretion  of  the  trial 
cou^t,  and  his  action  will  not  be  revised  in 
the  al>8ence  of  a  showing  that  he  has  abused 
ttiat  discretion.     While  the  assignment  of 


error  charges  that  tbe  case  objected  to  was 
read  to  the  Jury,  the  bill  of  exceptions  shows 
that  it  was  merely  read  In  the  presence  of 
tbe  Jury,  probably  to  the  court 

The  fifth  assignment  of  error  complains  of 
the  failure  of  the  court  to  set  forth  in  his 
general  charge  the  defenses  and  claims  of 
ownership  to  the  land  in  controversy  set  up 
by  the  appellant  in  Ills  trial  amendment. 
This  will  be  considered  in  connection  with  the 
appellant's  tenth  and  eleventh  assignments, 
which  complain  of  the  refusal  of  tbe  court  to 
give  appellant's  special  charge  Na  1,  calling 
the  attention  of  the  Jury  to  that  defense. 
This  case  appears  from  the  record  to  have 
been  tried  on  the  8th  day  of  February,  1907. 
On  the  7th  day  of  February,  the  day  preced- 
ing, appellant  filed  what  he  termed  his  "trial 
amendment"  This  does  not  purport  to  have- 
been  filed  by  leave  of  the  court,  nor  does  it 
seem  to  have  been  required,  or  called  for,  to 
cure  any  defect  in  appellant's  answer  caused 
by  a  ruling  of  the  court  in  sustaining  objec- 
tion thereto  after  the  case  was  called  for  trial. 
Trial  amendments  are  authorized  by  role  2T 
(67  S.  W.  zxii),  adc^ted  for  the  govanmoit 
of  count}'  and  district  courts.  This  rule  pro- 
vides: "When  the  exceptions  have  l>een  pre- 
sented and  decided,  leave  may  be  granted  to- 
either  or  l>oth  parties^  to  file  an  amendment 
In  one  instrument  of  writing  separate  froia 
those  wWch  have  been  previously  filed  by 
each,  which  shall  close  the  pleadings  in  the 
case  to  be  then  determined  by  the  court  so- 
as  to  decide  all  the  questions  of  suffldeucy 
arising  iqran  them."  This  language  has  refer- 
ence to  proceedings  occurring  after  the  ease- 
ls called  for  trial,  as  is  shown  by  the  provi- 
sions of  rule  No.  26  (67  S.  W.  xxii).  The  stat- 
ute gives  the  defendant  In  an  action  tbe  right 
to  "plead  as  many  several  matters,  whether 
of  law  or  fact,  as  he  shall  think  necessary  for 
his  defense,  and  which  may  be  pertinent  to- 
the  cause;  provided  that  he  shall  file  them 
all  at  the  same  time  and  in  due  ordor  of 
pleading."  Article  1262,  Rev.  St  1885.  The 
only  departures  permitted  from  this  require- 
ment that  the  pleadings  of  the  defendant 
shall  all  be  filed  at  the  same  time  are  onder- 
the  terms  of  the  rule  above  quoted,  where  ex- 
ceptions have  been  sustained  after  the  case  is 
called  for  trial.  This  latitude  Is  allowed  for 
tbe  purpose  of  preventing  an  injustice  to  tti» 
defendant  in  the  presentation  of  his  defense, 
and  to  avoid  delay  In  the  trial.  We  do  not 
think  it  was  ever  contemplated  that  it  should 
be  resorted  to  by  defendants  as  a  means  of 
presenting  new  matter,  supplementary  to- 
those  contained  in  the  answer  then  on  file, 
as  was  done  in  this  case.  Such  departures 
from  the  well-established  rules  of  pleading 
should  be  discountenanced,  rather  than  en- 
couraged, by  trial  courts.  In  the  case  before- 
us  the  court  had  the  undoubted  right  to  re> 
fuse  permission  to  file  tbe  "trial  amendment"^ 
in  the  form  presented,  and,  if  filed  without 
its  permission,  might  have  ordered  it  strick- 
en from  tbe  file,  or  might  digregard  it  ia 
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presenting  tbe  Issnea  to  the  Jury.    Tbe  exer- 
cise of  this  authority  could  not  be  complain- 
ed of,  for  the  reason  that  the  conditions  bad 
not    arisen   under   which   trial   amendments 
should  have  been  permitted.    The  amendment 
does   not  purport  to  have  been   filed  under 
leave  of  the  court,  nor  is  there  any  order  of 
tbe  court  to  that  effect    It  may  be  that  the 
failure  of  tbe  court  to  present  the  phase  of 
the  defense  embodied  In  that  Instrument  was 
a  Judicial  disapproval  of  tbe  nonconformity 
to  tbe  rules  of  pleading.    At  any  rate,  we  are 
not  prepared  to  say,  owing  to  the  peculiar  cit^ 
cumstances  of  this  case,  that  this  failure  was 
reversible   errw,   even  if  tbe  facts  therein 
grouped  were  not  sufficiently  preoented  in  the 
court's  main  charge.    But,  be  this  as  it  may, 
this  amendment  seta  np  matter  somewhat  at 
variance  with  the  defense  made  by  the  testi- 
mony of  the  appellant  himself.     The  trial 
amendment  sets  up  matters  which,  if  true, 
would  take  a  i>arol  sale  of  the  land  out  of 
the  statute  of  frauds,  and  seeks  to  have  the 
appellant's  ownership  of  the  land  prior  to  the 
deed  to  him  from  Lemm  found  upon  those 
facts.     Prior  to  the  execution  of  the  note 
sued  on,  the  appellant  either  owned  the  real 
beneficial  Interest  in  the  land  or  he  did  not. 
If  he  in  fact  did  own  it,  then  it  is  immaterial 
whether  he  acquired  It  l>y  purchase  and  pay- 
ment of  purchase  price,  and  having  the  deeds 
made,  as  he  states,  to  another  party  to  hold 
for  him  as  trustee,  or,  by  having  purchased, 
paid  the  price  and  gone  into  possession,  and 
afterwards    made    valuable     improvements 
thereon,  and  by  having  thereby  acquired  a  ti- 
tle to  the  property.    The  disputed  issue  lies 
back  of  what  appellant  claims  to  have  done 
after  bis  claimed  purchase  from  Lemm — the 
fact  of  purchase  itself.    There  was  no  dispute 
about  his  being  in  possession,  nor  apparently 
any  about  the  improvements  made  by  blm 
afterward.    But  the  issuable  fact  In  contro- 
versy was:    Had  there  been  a  sale  and  pur- 
«dU8e  as  testified  to  by  appellant?    If  there 
bad  been,  then  it  follows  that  the  deed  of 
ocmveyance   from    Lemm   to   appellant   was 
merely  the  act  of  a  trustee  obeying  tbe  de- 
mands of  the  cestui  que  trust,  and  the  note 
given  therefor  was  without  consideration.    If 
appellant  had  once  paid  Lemm  for  the  land, 
then  a  subsequent  promise  to  again  pay  for 
tbe  land  merely  to  secure  a  conveyance  to 
which  the  purchaser  was  already  entitled  to 
have  would  be  without  consideration.    Hence 
we    think   the   real    substantial    issue   was 
whether  or  not  there  had  been  such  payment 
from  Hoffman  to  Lemm.    Had  the  court  pre- 
sented this  issue  unincumbered  with  other  re- 
quired findings,  appellants  could  not  complain 
of  the  failure  to  also  tell  the  Jury  the  effect 
that  possession   and  valuable  Improvements 
would  have  In  perfecting  bis  title  to  the  land. 
Previous  purchase  and  payment,  and  not  per- 
fection of  title,  was  the  issue  for  the  Jury  to 
pass  upon. 

In  presenting  appellant's  defenses  the  court 
Instructed  the  Jury  as  follows:  "7oa  are  fur- 


ther charged,  however,  tbat  if  yon  believe 
from  the  evidence  tbat  when  Lemm  conveyed 
said  lands  to  Hoffman  at  AmariUo,  Tex.,  on 
May  2,  1905,  that  the  said  Lemm  had  no  title 
or  interest  in  said  lands,  although  tbe  title 
stood  in  the  name  of  the  said  Lemm,  and 
that  the  said  Lemm  bad  theretofore,  to  wit, 
on  Mardi  25,  1901,  sold  said  lands  to  the  said 
Hoffman  for  the  sum  of  |2.000,  and  be  the 
said  Lemm  thai  and  there  received  and  ac- 
cepted said  sum  of  $2,000  In  full  payment  of 
said  land,  and  deeded  the  same  to  F.  M.  Lester, 
and  you  further  believe  that,  when  the  said 
Hoffman  executed  and  delivered  to  the  said 
Lemm  the  note  for  $3,600,  be  was  moved  and 
influenced  to  make  and  deliver  the  same  by 
reason  of  the  threats  of  tbe  said  Lemm  to 
convey  the  said  lands  to  other  parties  and  de- 
fraud tbe  defendant  of  the  title  thereto,  and 
that  the  plaintiff  was  insolvent  and  said 
note  was  without  consideration,  and,  if  you  so 
believe,  you  will  find  for  the  defendant."  In 
his  eighth  assignment  of  error  the  appellant 
contends  that  this  charge  was  too  onerous, 
that  tbe  court  required  the  Jury  to  find  that 
tbe  appellant  was  Influenced  to  execute  the 
note  sued  on  (1)  by  reason  of  the  threats  of 
the  plaintiff,  (Z}  that  tbe  plaintiff  was  Insol- 
vent, (3)  and  that  the  note  was  without  con- 
sideration, before  returning  a  verdict  in  fa- 
vor of  defendant,  when,  as  a  matter  of  fact, 
either  the  first  or  the  third  ground  would  be 
sufficient  to  defeat  recovery  on  tbe  note.  We 
think  the  charge  is  subject  to  the  objection 
urged,  and  that  it  should  not  have  been  giv- 
en in  that  form.  The  giving  of  this  charge 
will  necessitate  the  reversal  of  this  case,  un- 
less we  can  conclude  as  a  matter  of  law,  from 
the  record,  that  the  plaintiff  below  was  enti- 
tled to  recover  notwithstanding  such  'error. 
This  we  cannot  do. 

There  was  no  omtroversy  about  the  fact 
that  the  note  was  executed  by  tbe  appellant 
and  delivwed  to  the  appellee,  and  that  the 
latter  was  entitled  to  a  Judgment  for  the 
amount  sued  for,  unless  the  note  was  with- 
out consideration.  The  acts  relied  on  to  show 
duress,  in  our  opinion,  are  not  such  as  to  re- 
quire the  submission  of  that  issue  to  a  Jury, 
and  might  have  been  disregarded  by  the  court 
in  Its  instructions.  If  the  land  had  previous- 
ly been  sold  to  the  appellant  by  Lemm  and 
paid  for  by  the  former,  as  testified  to  by  the 
appellant,  and  the  legal  title  thereafter  per- 
mitted to  remain  in  Lemm,  In  trust  for  Hoff- 
man, then  the  conveyance  upon  the  occasion 
when  the  note  was  executed  furnished  no 
consideration  for  the  note  given  by  appellant 
to  Lemm.  This  is  a  sharply  contested  issue, 
and  should  have  been  presented  to  tbe  Jury 
unincumbered  with  the  additional  duty  of 
finding  that  the  appellee  was  insolvent,  or 
that  the  making  of  the  note  was  procured  by 
duress.  If  there  was  no  consideration  for 
the  note,  then  its  collection  could  be  defeated 
regardless  of  whether  its  execution  was  pro- 
cured by  threats  to  sell  the  land  to  other  par- 
ties, or  whetber  or  not  Lemm  was  insolvent. 
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and  appellant  had  tbe  right  to  bare  the  Jury 
80  instructed. 

Appellant  complaina  of  the  charge  of  the 
court  in  telling  the  jury  that  the  burden  of 
proof  was  on  the  defendant,  appellant  Strict- 
ly speaking,  this  charge  should  not  have  been 
given  In  this  form,  but  the  jury  should  have 
been' instructed  that  the  burden  rested  upoff 
the  defendant  to  establish  the  facts  relied  on 
by  him  to  defeat  recovery  on  the  note.  Per- 
haps this  portion  of  tbe  charge  was  tanta- 
mount to  that,  bat  the  language  was  possibly 
susceptible  of  a  different  construction,  and 
the  jury  might  have  inferred  that  tbe  court 
meant  the  burden  of  proof  in  the  entire  case 
was  imposed  on  the  appellant.  Upon  another 
trial  this  should  be  avoided. 

For  the  errors  indicated,  tbe  Judgment  Is 
reversed,  and  the  cause  remanded. 


TEXAS  &  P.  RT.  CO.  v.  BLOCKER. 

(Court   of  Civil   Appeals  of  Texas.     Nov.  7, 

1907.    Rehearing  Denied  Jan.  9,  1908.) 

1.  Statutes  —  CoKBTBucTioN  —  Penal   Stat- 
utes. 

Sayles'  Ann.  CSv.  St  1897,  arts.  4497-^502, 
as  amended  by  Laws  1899,  p.  67,  c.  48,  imposing 
a  penalty  for  failure  of  a  railroad  company  to 
furnish  cars  on  application,  t>eing  penai,  must  be 
strictly  conatruea. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  if  322.  323.] 

2.  Cakriebs — Cakbiaoe  of  Goods  —  Faii,ube 
TO  FuBNisH  Cabs— Penalties. 

Under    Sayles'    Ann.    Civ.    St    1897,    arts. 

4497,  4498,  4499,  providing  for  a  poialty  against 
a  carrier  for  failure  to  furnish  cars  on  applica- 
tion, and  requiring  the  application  to  state  the 
time  when  they  are  desired,  and  allowing  the 
carrier  three  days  after  receiving  the  applica- 
tion in  which  to  furnish  the  cars,  an  application 
for  care  requiring  them  to  be  furnished  the  day 
after  the  date  of  the  application  is  not  a  suffi- 
cient compliance  with  the  statute  to  subject  the 
carrier  to  the  penalty. 

8.  Saue— Damages. 

Where  plaintiff  sued  to  recover  the  penalty 
imposed   by    Sayles'    Ann.   Civ.    St.    ISW,   arts. 

4498,  4499,  for  failure  of  a  carrier  to  fumisli 
freight  cars  on  application,  which  statute  also 

Srovides  that  the  shipper  could  recover  actual 
amageg  occasioned  by  such  failure,  and  fails  to 
recover  the  penalty,  he  will  be  precluded  from 
recovering  damages. 

Appeal  from  Bowie  County  Court ;  Sam.  H. 
Smelser,  Judge. 

Action  by  B.  F.  Bloclter  against  the  Texas 
&  Pacific  Railway  Company.  BYom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  Judgment  rendered  for  appellant. 

Glass,  Estes  &  King,  for  appellant  J.  E. 
Garland,  for  appellee. 

WILLSON,  C.  J.  This  was  a  suit  brought 
by  appellee  against  appellant  to  recover  dam- 
ages claimed  to  have  been  suffered  by  him  as 
the  result  of  appellant's  failure  to  furnish 
him  cars  In  which  to  ship  certain  cotton  seed  ; 
and  also  to  recover  penalties  claimed  to  have 
accrued  In  bis  favor  against  appellant  by  rea- 
son of  its  failure  to  furnish  such  cars.    The 


case  was  tried  before  the  Judge  and  without 
a  Jury,  in  the  county  court  of  Bowie  county. 
Tbe  trial  resulted  in  a  Judgment,  rendered 
February  6,  1907,  against  appellant  and  in 
favor  of  appellee,  for  the  sum  of  $660  aa  pen- 
alties and  for  the  sum  of  $262  as  damages. 
The  evidence  shows,  and  the  court  found 
as  facts,  that  on  October  23,  1906,  appeUec 
ovmed  and  operated  a  gin  at  Oak  Grove,  a 
switch  on  appellant's  line  of  railway;  tbat 
appellant  did  not  maintain  a  depot  and  did 
not  have  an  agent  at  said  switch;  that  tbe 
depot  nearest  to  said  switch  on  appellant's 
line  of  railway  was  at  De  Kalb,  five  miles 
distant ;  that  at  the  time  mentioaed  appellee, 
in  connection  with  the  operation  of  his  gin, 
was  engaged,  and  for  some  time  theretofore 
had  been  engaged,  in  buying  and  selling  cot- 
ton seed  and  shipping  same  over  appellant's 
line  of  railway  either  to  Paris  or  Texarkana ; 
that  for  use  in  storing  seed  to  be  so  shipped 
appellee  maintained  on  the  edge  of  appellant's 
right  of  way,  and  about  SO  feet  from  his  gin. 
a  bouse  capable  of  holding  about  three  car 
loads  of  seed ;  that  on  said  October  23,  1906, 
having  seed  on  hand  which  he  desired  to  ship 
out,  appellee  in  writing  applied  to  appellant's 
station  agent  at  De  Kalb  for  two  freight  cars 
to  be  placed  for  his  use  in  shipping  such  seed 
on  the  switch  near  his  seedhouse,  on  or  before 
Octob«:  24^  1906;  that  appellant's  station 
agent  at  De  Kalb,  at  tbe  time  appellee's  or- 
der or  application  for  the  cars  was  presented 
to  him  In  writing,  acknowledged  recelTlng 
from  appellee  the  sum  of  $10  to  be  applied  on 
"freight  charges  on  two  cars  cotton  seed  from 
Oak  Grove  to  Texarkana  or  Paris" ;  that  the 
$10  paid  by  appellee  to  appellant's  said  agent 
and  covered  by  tbe  latter's  receipt  was  suffi- 
cient to  pay  one-fourth  of  the  freight  charges 
on  said  cars  when  loaded  with  cotton  seed 
from  Oak  Grove  to  either  Paris  or  Texarluma, 
stations  on  a];^>ellant's  line  of  railway;  tliat 
on  the  night  of  said  October  23,  1906,  appel- 
lant placed  two  cars  on  the  switch  at  Oak 
Grove,  In  response  to  appellee's  demand ;  that 
the  two  cars  so  placed  were  stock  cars,  and, 
because  too  open  and  too  filthy,  were  not  suit- 
able for  shipping  the  cotton  seed ;  that  appel- 
lee at  once  notified  appellant  that  he  could 
not  use  the  cars  so  placed  for  him,  because 
they  were  not  suitable  for  his  purpose;  that 
no  other  cars  were  furnished  to  appellee  by 
appellant  in  response  to  his  order  of  October 
23d  therefor,  until  November  7th  following, 
when  appellant  furnished  him  one  car;  that 
on  November  10,  1906,  appellee  in  writing  ap- 
plied to  appellant's  said  station  agent  at  De 
Kalb  for  three  freight  cars  to  be  placed  for 
his  Qse  on  said  switch  on  or  before  Novem- 
ber 11,  1906;  that  appellant's  said  station 
agent,  at  the  time  this  application  or  order 
was  presented  to  him  in  writing,  acknowledg- 
ed receiving  from  appellee  the  sum  ot  $15  to 
be  applied  "on  freight  charges  on  three  cars 
cotton  seed  to  Paris  or  Texarkana" ;  that  the 
$16  so  paid  by  appellee  to  appellant's  said 
agent  and  covered  by  the  latter's  receipt  wa» 
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Bofflclent  to  pay  one-fourth  of  tbe  freight 
charges  on  said  cars  when  loaded  with  cotton 
seed  from  Oak  Grove  to  either  Paris  or  Tex- 
arkana ;  ttiat  on  Noviember  18)  1906,  appellant 
fomlBhed  appellee  with  two  cars;  and  that 
after  October  23,  1906,  hia  storage  houae  be- 
ing filled  with  cotton  seed,  lie  had  to  place 
seed  purchased  by  tiim  on  the  ground,  where, 
by  exposure  to  rain,  etc.,  they  were  damaged. 
From  the  foregoing  facts  found  by  him,  the 
court  concluded  as  matter  of  law  that  appel- 
lee was  entitled  to  recover  of  appellant  the 
penalties  and  damages  awarded  to  him  by  the 
Judgment  We  are  unable  to  concur  in  this 
conclusion.  The  law  denounces  a  penalty 
against  a  railroad  company  in  favor  of  the 
owner  of  any  freight,  when  such  owner,  in 
accordance  with  its  terms,  makes  a  demand 
for  cars  in  which  to  ship  such  freight,  and  the 
railroad  company  fails  to  furnish  them.  To 
bring  himself  within  the  terms  of  the  law, 
the  owner  of  the  freight  to  be  shipped  must 
in  writing  make  an  application  for  the  cars 
desired  by  him  to  a  superintendent,  agent,  or 
other  person  in  charge  of  transportation  for 
the  railroad  company,  and  in  such  applica- 
tion state  (1)  the  number  of  care  desired,  (2) 
the  place — ^wbicb  must  be  at  some  station  or 
switch  on  the  railroad  company's  line  of 
road — at  which  they  are  desired,  and  (8)  the 
time  when  they  are  desired ;  and  he  must  de- 
posit with  the  agent  of  tbe  railroad  company 
one-fourth  of  the  amount  of  the  freight  char- 
ges for  the  use  of  such  cars,  unless  the  com- 
pany agrees  to  deliver  the  cars  without  sach 
deposit.  When  the  owner  of  the  freight  to  be 
shipped  has  so  compiled  with  the  require- 
ments imposed  on  him  by  the  law.  It  becomes 
tbe  duty  of  the  lailroad  company,  within  a 
reasonable  time  thereafterwards,  not  to  ex- 
ceed six  days  from  the  date  of  Its  receipt  of 
tbe  application,  to  supply  the  number  of  cars 
demanded,  "provided,"  the  law  declares,  "If 
the  application  be  for  ten  cars  or  less,  the 
same  shall  be  furnished  in  three  days."  For 
a  failure  to  discharge  such  duty  the  statute 
denoimces  in  favor  of  the  shipper,  against  the 
railroad  company,  a  penalty  of  $25  per  day 
for  each  car  it  falls  to  furnish  as  so  applied 
for.  The  same  statute  makes  it  the  duty  of 
tbe  shipper,  witldn  48  hours  after  the  car  or 
cars  have  been  placed  for  him  by  the  rail- 
road company  in  compliance  with  bis  demand, 
to  fully  load  tlie  same ;  and,  upon  his  failure 
to  do  so,  declares  "be  shall  forfeit  and  pay 
to  tbe  company  the  sum  of  $25.00  for  each  car 
not  used;  provided,  that  where  applications 
are  made  on  several  days,  all  of  which  are 
filled  upon  the  same  day,  the  applicant  shall 
have  forty-^gbt  hours  to  load  the  car  or  cars 
furnished  on  tbe  first  application,  and  the 
next  forty-eight  hours  to  load  the  car  or  cars 
furnished  on  the  next  application,  and  so  on ; 
and  tbe  penalty  prescribed  shall  not  accrue  as 
to  any  car  or  lot  of  cars  applied  for  on  any 
one  day,  until  the  period  within  which  they 
may  be  loaded  has  expired.    And  if  said  ajp- 


plicant  shall  not  use  such  cars  so  ordered  by 
him,  and  shall  so  notify  the  company  or  its 
agent,  he  shall  forfeit  and  pay  to  the  said 
railroad  company,  in  addition  to  tbe  penalty 
herein  prescribed,  the  actual  damages  that 
such  company  may  sustain  by  the  said  failure 
of  the  applicant  to  use  said  cara"  Sayles' 
Ann.  Civ.  St  1897,  arts.  4497  to  4602,  as 
amended  by  Gen.  Laws,  1899,  p.  67,  c.  48. 

Being  highly  penal  both  as  to  the  railroad 
company  and  as  to  the  shipper,  the  statute 
must  be  strictly  construed.  The  penalty  pro- 
vided for  should  not  be  awarded  at  the  suit 
of  either  the  railroad  company  or  tbe  ship- 
per, unless  the  complainant  brings  himself 
clearly  within  Its  terms.  Railway  Co.  v. 
Hughes  (Tex.  Sup.)  91  S.  W.  668;  Railway 
Co.  V.  Oampbell,  91  Tex.  657,  46  S.  W.  2,  4S 
L.  R.  A.  226.  Tbe  entire  statute  should  be 
looked  to,  and  Its  provisions  so  construed 
as  to  make  it  efTectlve  alike  in  favor  of  and 
against  each  of  the  parties  affected  by  It 
That  portion  of  It  prescribing  the  duties  of 
the  railroad  company  should  be  given  such 
meaning,  under  the  rules  controlling  in  Its 
construction,  as  will  effect  the  purpose  de- 
signed (that  Is,  the  furnishing  to  tbe  shipper 
of  proper  facilities  for  the  transportation  of 
his  property) ;  and  that  portion  of  it  prescrib- 
ing the  duties  of  the  shipper  should  be  given 
such  meaning,  under  the  same  rules  of  con- 
struction, as  will  effect  the  purpose  designed 
(that  is,  the  protection  of  tbe  railroad  com- 
pany against  his  improvident  or  improper  de- 
mand for  cars,  or  his  failure  to  make  use  of 
same  when  furnished  to  him) ;'  and  further 
than  may  be  necessary  to  accomplish  these 
purposes  the  penalties  denounced  should  not 
be  held  to  apply.  Tbe  law  requires  the  ship- 
per in  his  application  to  name  the  time  when 
he  desires  the  cars.  Article  4498,  Sayles'  Ann. 
Civ.  St  1897. .  It  requires  the  railroad  com- 
pany, if  ten  or  a  less  number  of  cars  are  ap- 
plied for,  to  furnish  them  in  three  days  from 
the  receipt  by  it  of  the  application  therefor. 
ArUcle  4497,  Sayles'  Ann.  Civ.  St  1897.  It 
requires  the  shipper  to  fully  load  the  cars 
furnished  within  48  hours  after  they  are  fur- 
nished. Article  4500,  Sayles*  Ann.  Civ.  St 
1897.  In  the  case  now  before  us  the  time 
designated  In  tbe  shipper's  application  for 
tbe  delivery  of  the  cars  was  the  day  follow- 
ing the  day  it  was  received  by  the  railroad 
company.  The  railroad  company  was  entitled 
to  three  days  from  the  time  it  received  the 
application  in  which  to  place  the  cars.  It 
need  not  therefore  have  placed  them  at  the 
time  designated  by  the  shipper.  The  question 
then  arises:  Had  it  placed  them  for  the 
shipper,  not  at  the  time  designated  by  him, 
but  within  the  time  allowed  to  it  by  the  law, 
and  had  the  shipper  then  refused  to  receive 
and  load  them,  would  the  shipper  be  liable 
to  it  for  tbe  penalty  and  damages  denounced 
against  him  by  the  statute?  Again,  as  il- 
lustrative of  tbe  point,  had  the  shipper  in 
his  application  designated  October  30th,  in- 
stead of  October  24tb,  as  tbe  time  for  the  de- 


Digitized  by 


Google 


720 


106  SOUTHWBSTEBN  BEPORXEIU 


(lex. 


livery  of  the  cars,  and  bad  the  railroad  com- 
pany furnished  them  within  three  days  from 
October  23d,  the  date  the  shipper's  applica- 
tion reached  It,  would  the  eblpper  be  liable 
to  the  penalty  and  damages  denounced,  had 
he  failed  to  fully  load  the  cars  within  48 
hours  from  the  time  they  were  so  delivered? 
It  seems  to  us  the  statute  should  not  be  so 
construed  as  to  make  him  so  liable  in  either  of 
the  cases  suggested,  nor  the  railroad  company 
liable  for  failure  to  deliver  cars  in  such  In- 
stances, If  it  can  be  given  a  construction 
which,  while  accomplishing  the  purposes  of 
its  enactment,  will  protect  both  him  and 
the  railroad  company,  in  instances  where 
those  purposes  are  not  being  subserved,  from 
incurring  the  penalty  and  damages  denounced. 
We  believe  It  can  be  given  such  a  construc- 
tion. The  law,  we  think,  should  be  con- 
strued to  carry  a  penalty,  as  against  the  rail- 
road company,  when  10  cars  or  a  less  number 
are  demanded,  only  when,  the  shipper  liav- 
ing  In  his  application  named  as  the  time  for 
the  delivery  of  the  cars  a  date  not  earlier 
than  three  days  in  advance  of  the  time  when 
the  application  therefor  Is  delivered  to  it, 
it  fails  on  that  date  to  famish  the  cars,  and, 
as  against  the  shipper,  only  when,  the  cara 
having  been  furnished  on  that  date,  he  falls 
to  use  them.  The  effect  of  this  construction 
of  Its  meaning,  It  seems  to  us,  would  be  to 
Impose  on  the  parties  a  liability  for  the  pen- 
alties and  damages  denounced,  only  when  nec- 
essary to  do  so  to  accomplish  the  purpose  «t 
the  statute — that  is,  to  insure  the  furnishing 
of  cars  to  the  shipper  when  needed  by  him, 
and,  when  so  furnished,  the  use  of  same  by 
him — and  such  a  construction  would  relieve 
the  respective  parties  from  a  liability  to  pen- 
alties and  damages  because  of  the  failure  of 
the  one  to  furnish  cars  at  a  time  when  it 
knew  they  might  not  be  needed,  and  of  the 
failure  of  the  other  to  use  cars  famished  at 
a  time  when  he  did  not  need  'Qiem. 

If  the  statute  should  be  so  construed,  the 
trial  court  erred  in  holding  that  appellee  was 
entitled  to  a  Judgment  for  penalties  sued  for. 
The  record  shows,  as  was  found  by  him, 
that  the  application  for  the  two  cars  desired 
by  appellee  was  presented  to  aK>ellant'B  sta- 
tion agent  at  De  Kalb  on  October  23d,  and 
that  October  24th  was  the  day  therein  des- 
ignated as  the  day  appellee  would  need  the 
cars,  and  that  the  applicati<n  for  the  three 
cars  was  presented  to  said  agent  November 
10th,  and  that  November  11th  was  the  day 
designated  therein  as  the  day  appellee  would 
need  these  cars.  Under  the  law,  as  we  have 
construed  It  to  be,  appellant  was  not  re- 
quired on  October  24th  to  furnish  cars  de- 
manded on  October  23d,  nor  required  on  No- 
vember 11th  to  furnish  cars  demanded  on 
November  10th.  In  Railway  C!o.  v.  Hughes ' 
(Tex.  Sup.)  91  S.  W.  568,  the  application  was 
for  a  car  to  be  delivered  "as  soon  as  possible." 
The  Supreme  Court  held  the  application  to 
be  Insufficient  as  a  basis  for  penalties  claim- 
ed, because  It  did  not  meet  the  requirement 


of  the  law  that  It  should  specify  a  time.  We 
think  the  specification  of  a  time  unwarranted 
by  the  law  as  effective  as  a  failure  to  specify 
a  time,  in  denying  to  the  shipper  a  recovery 
of  imnalties  claimed  under  the  statute  refei^ 
red  to.  We  therefore  conclude  that  appel- 
lant's fourth  assignment  of  error  should  be 
sustained. 

As  grounds  for  a  recovery  of  the  damages 
claimed  by  liim,  in  his  petition  appellee  al- 
leged that  relying  upon  appellant's  furnish- 
ing the  cars  demanded  by  him,  he  purchased 
more  cotton  seed  than  he  could  store  in  his 
seedhouse,  and  was  compelled  to  place  the 
excess  upon  the  ground  near  his  seedhouse, 
where  same  was  exposed  to  the  weather ;  and 
that  as  a  result  of  rain  falling  on  them  in 
their  exposed  condition  the  seed  became  heat- 
ed and  rotten,  and  thereby  were  depredat- 
ed In  value.  There  Is  in  the  petition  no  al- 
legation of  a  contract  with  appellant  where- 
by it  became  bound  to  furnish  him  cars  for 
the  shipmoit  of  his  cotton  seed,  nor  any 
allegation  of  a  negligent  failure  on  the  part 
of  appellant  to  discharge  any  duty  It  owed 
to  him,  whereby  he  BuflCered  the  damage  com- 
plained of.  His  snit  was  based  entirely  upon 
the  provision  of  the  statute  denouncing  the 
penalties  he  sought  to  recover,  which  de- 
clares that,  in  addition  to  such  penalties,  on 
the  failure  of  the  railroad  company  to  fur- 
nish the  cars  demanded,  the  shipper  may  re- 
cover the  damages  suffered  by  him  by  reason 
of  such  failure:  From  the  conclusion  reached 
by  us,  that  the  penalties  sought  are  not  recov- 
erable on  the  facts  In  the  record,  it  follows 
that  the  damages  sought,  also,  are  not  re- 
coverable, and  that  appellant's  seventh  as- 
signment of  error  should  be  sustained. 

It  also  follows  that  the  Judgment  of  the 
trial  court  should  be  reversed,  and  Judgment 
here  rendered  for  appellant;  and  it  la  bo  or- 
dered. 


MISSOURI,  K.  &  T.  RT.  CO.  OP  TEXAS  t. 

GROCB. 

(Court  of  Civil  Appeals  of  Texas.     Dec   14, 

1907.    Rehearing  Denied  Jan.  9,  1906.) 

1.  Gakkiebs  —  SAI.B  or  Goons  Cabkiko— V^a- 

LIDITT. 

The  rifbt  of  a  carrier  to  sell  goods  on  the 
refusal  of  the  consignee  to  accept  them  can  only 
be  exercised  after  notice  to  the  consignor,  and 
sndi  notice  of  sale  as  will  reasonably  aasore 
a  gale  at  the  reasonable  market  value. 

2.  Sauk. 

A  sale  of  goods  by  a  carrier,  on  the  refusal 
of  the  consignee  to  accept  them,  is  unauthorized, 
wliere  the  sale  is  for  much  less  than  the  market 
value  and  is  made  without  notice  of  sale,  and 
immediate  sale  is  unnecessary  to  protect  the  car- 
rier in  its  freight  charges,  and  It  is  liable  for 
the  fair  market  value  at  tne  time  of  sale. 

Appeal  from  Waller  County  Court;  J.  D. 
Harvey,  Judge. 

Action  by  J.  B.  Groce  against  the  Mlssonri, 
Kansas  &  Texas  Railway  Company  of  Texas 
and  another.  From  a  judgment  for  plaintiff 
against  defendant   the  Missouri.  Kansas   & 
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Texas  Railway   Company  of  lex&a,  it  ap- 
peals.   Affirmed. 

tMOB  JTackson,  Ktiley  &  Wolters,  and 
Charles  A.  Wamken,  for  appellant.  A.  O. 
Lipscomb  and  W.  J.  Poole,  for  appellee. 

PLEASANTS,  a  J.  This  suit  was  brought 
by  appellee  against'  the  Houston  ft  Texas 
Central  Ral^road  Company  and  the  appel- 
lant to  recover  the  sum  of  $746.60,  the  al- 
leged value  of  a  car  load  of  potatoes  deliver- 
ed to  the  Houston  &  Texas  Central  Railroad 
Company  at  Waller,  Tex.,  for  shipment  to 
Kansas  City,  and  which  It  is  alleged  was 
converted  by  defendants  to  their  own  use. 
The  trial  in  the  court  below  without  a  Jury 
resulted  in  a  Judgment  in  favor  of  appellee 
against  appellant  for  the  sum  of  $571.30,  and 
that  appellee  take  nothing  against  the  other 
defendant. 

It  Is  admitted  by  appellant  that  the  pota- 
toes were  received  by  its  codefendant  at 
Waller,  Tex.,  on  the  IStb  day  of  May,  1006, 
for  shipment  to  C.  C.  Clemmons  &  Co.,  at 
Kansas  City,  Mo.,  and  transported  by  it  to 
Denison,  Tex.,  and  there  delivered  to  appel- 
lant, and  by  It  transported  to  Kansas  City, 
reacliing  said  place  on  the  2lBt  or  22d  of 
said  month.  TbQ  evidence  shows  that  fbe 
consignees  were  promptly  notified  of  the  ar- 
rival of  the  potatoes  and  refused  to  receive 
same.  On  the  23d  of  May  appellant  notified 
the  agent  of  the  Houston  &  Texas  Central 
Railroad  Company  at  Waller  that  the  con- 
signees refused  to  acc^t  the  shipment,  and 
this  information  was  conveyed  to  appellee. 
At  9  o'clock  the  next  morning  appellee  also 
received  a  telegram  from  appellant  notifying 
him  that  the  potatoes  had  been  refused  by 
the  consignees,  and  he  thereupon  telegraphed 
the  firm  of  McGuire,  Urban  &  Co.  to  take 
charge  of  said  potatoes  and  dispose  of  them 
for  hla  account.  This  firm,  after  receiving 
the  telegram  from  appellee,  went  to  appel- 
lant's freight  office  and  demanded  that  the 
potatoes  be  delivered  to  them,  and  were  in- 
formed that  the  potatoes  bad  been  sold  by 
appellant  at  11  o'clock  that  morning,  and 
therefore  could  not  be  delivered  to  them. 
The  potatoes  were  sold  for  80  cents  per  bush- 
el, and  appellant  tendered  Into  court  the  sum 
of  $255.40,  which  amount  was  the  net  pro- 
ceeds of  said  sale,  after  deducting  the  freight 
charges.  No  report  of  tbis  sale  and  no  ten- 
der of  the  proceeds  Is  shown  to  have  been 
made  to  appeltee  before  appellant  filed  Its 
answer  In  this  suit 

The  evidence  sustains  the  finding  of  the 
trial  court  that  the  potatoes  at  the  time  they 
were  sold  by  appellant  were  reasonably  worth 
on  the  Kansas  City  market  at  least  the  sum 
of  $1.35  per  bushel,  or  the  gross  sum  of  $677.- 
70,  and  that  said  potatoes  were  In  good  con- 
dition at  the  time  they  were  received  at 
Kansas  City  and  at  the  time  they  were  sold 
by  appellant. 
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TJpou  these  facts,  w«  cannot  say  that  the 
trial  court  erred  In  holding  that  the  sale  by 
appellant  was  unauthorized,  and  that  it  was 
liable  to  appellee  for  the  fair  market  value 
of  the  potatoes  at  the  time  they  were  sold 
by  It  The  right  of  &  carrier  to  sell  goods 
refased  by  a  consignee  can  only  be  exercis- 
ed after  due  notice  to  the  consignor,  and  aft- 
er such  notice  of  the  sale  as  will  reasonably 
assure  that  the  goods  to  be  sold  will  brlug 
their  reasonable  market  value.  Whenever, 
as  in  this  case,  the  evidence  shows  that  the 
goods  were  sold  for  much  less  than  their  mar- 
ket value,  and  fails  to  show  any  legal  notice 
of  the  sale,  or  that  the  goods  were  in  such 
condition  that  Immediate  sale  without  such 
notice  was  necessary  to  protect'  the  carrier 
In  Ita  freight  charges,  such  sale  Is  unauthoriz- 
ed, and  the  carrier  will  be  liable  for  the  fair 
market  value  of  the  goods  at  the  time  they 
were  sold. 

We  have  considered  all  of  the  assignments 
presented  in  appellant's  brief,  and  none  of 
them  in  our  opinion  presents  any  error  which 
would  authorize  a  reversal  of  the  Judgment. 
All  of  said  assignments  are  therefore  over- 
ruled, and  the  Judgment  of  the  court  I>elow 
affirmed. 

Affirmed. 

CHICAGO,  R.  L  &  P.  R.  CO.  v.  CLEAVER.* 

(Gonrt  of  Ovil  Appeals  of  Texas.    Nov.  11, 

1007.    Rehearing  Denied  Jan.  9,  1908.) 

1.  Dakaoes  —  Measttre  ot  Damages  —  Inju- 
BIES  TO  Wife— Loss  or  Services. 

In  an  action  by  a  husband  for  injuries  to 
his  wife,  specific  proof  of  the  value  of  her  serv- 
ices is  not  necessary  to  take  the  qnestion  to  the 
jnry  as  an  element  of  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §  239.] 

2.  Tbiai,  — Demukbeb  to  EviOEncE  —  Adu is- 

BIONS. 

Where  defendnnt  demurs  to  the  evidence 
and  plaintiff  joins  issne  thereon,  every  fact  and 
conclusion  which  the  evidence  tends  to  prove 
will  be  taken  as  admitted  by  the  defendant. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  §  366.] 

8.  Cabbiers— Cabbiaoe  of  Passengers— Peb- 

sonai.  Injuries— Taking  Up  and  Setting 

Down  Passengers. 

It  Is  not  negligence  per  se  to  board  a  slowly 
moving  train  or  to  alight  frt)ra  one  which  mere- 
ly slows  up  at  the  station,  instead  of  stopping. 

[Ed.  Note.— For  cnwsi  in  noint.  see  Cent.  Dig. 
vol.  9,  Carriers,  SI  1S69,  1891^393.] 
4.  Same— OoNTBiBUTOBT    Negligence  —  Per- 

BONAi,  Injury— StrrFioiEHOY  of  Evidence. 
In  an  action  by  a  husband  to  recover  for 
injuries  to  his  wife  while  alighting  from  a  rail- 
road car,  evidence  held  insufficient  to  show  that 
the  wife  was  guilty  of  contributory  negligence. 

fBd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  I  1401.] 

Appeal  from  District  Court,  Montague 
County;  Clem.  B.  Potter,  Judge. 

Action  by  S.  T.  Cleaver  against  the  Chica- 
go, Rock  Island  &  Pacific  Railroad  Company. 
Prom  a  Judgment  for  plaintifT,  defendant  ap- 
peals.   Affirmed. 

*Wrlt  ot  error  denied  by  Supr 
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Jas.  A.  Graham,  for  appellant  3.  tt.  Body 
and  Chambers  &  CcxA,  for  appellee. 

HODGES,  3.  This  salt  was  brought  by 
CleaTer,  as  plaintiff.  In  the  district  court  of 
Montague  county,  against  appellant,  to  re- 
cover the  sum  of  $1,999  on  account  of  per- 
sonal Injuries  sustained  by  his  wife  on  the 
6th  day  of  December,  1904,  while  leaving  one 
of  the  appellant's  passenger  trains  at  Sug- 
den,  Ind.  T.  At  the  conclusion  of  the  plain- 
tiff's testimony  In  the  court  below,  appellant 
demurred  to  the  evidence,  upon  which  the 
appellee  joined  issue.  The  demurrer  was 
overruled  by  the  court,  and  the  Jury  instruct- 
ed to  return  a  verdict  for  the  appellee  In 
such  sum  as  they  might  believe  from  the  evi- 
dence would  be  a  reasonable  and  fair  pecu- 
niary compensation  for  the  injuries  sustain- 
ed by  bis  wife.  If  any.  A  verdict  was  ren- 
dered In  favor  of  the  appellee  for  the  sum  of 
$1,000^  from  which  appellant  has  appealed. 

Findings  of  Fact 

Plaintiff  and  his  wife  were  passengers  on 
boar4  one  of  the  appellant's  trains  passing 
through  the  Indian  Territory,  intending  to 
stop  at  Sugden,  a  station  on  the  appellant's 
line  of  railroad.  Just  before  reaching-  that 
place,  the  name  of  the  station  was  called  out 
by  one  of  the  trainmen,  in  the  usual  way  of 
calling  stations;  and  the  conductor,  passing 
through,  took  the  check  out  of  the  hatband 
of  the  appellee,  and  called  his  attention  to 
the  fact  that  they  were  approaching  Sugden. 
At  that  time  plaintiff  was  dozing,  It  being 
early  in  the  morning,  but  the  conductor's 
conduct  aroused  him.  He  and  his  wife  Im- 
mediately began  to  make  their  preparations 
to  leave  the  train.  They  gathered  up  their 
baggage,  and  got  their  two  children  ready 
and  arose  .to  leave  the  car.  At  this  Junc- 
ture they  noticed  that  the  aisle  leading  to- 
ward the  rear  end  of  the  car  in  which  they 
were  riding  was  full  of  people,  who  seemed 
to  be  Intent  also  on  getting  off  of  the  train. 
Thinking  that  they  could  get  out  sooner  and 
more  easily  by  going  to  the  front  end  of  the 
car,  both  the  plaintiff  and  his  wife  then  went 
to  that  end  for  that  purpose.  The  train  by 
that  time  had  reached  the  depot  and.  If  it 
stopped  at  all,  stopped  only  a  few  seconds, 
and  not  a  sufficient  length  of  time  to  per- 
mit the  appellee  and  his  wife  to  alight  there- 
from when  It  was  standing.  Appellee's  wife 
In  leaving  the  train  carried  In  her  arms 
their  youngest  child,  a  baby  about  18  months 
of  age,  her  husband  having  In  charge  the 
older  child,  and  s(Mne  of  the  baggage.  In 
going  out  of  the  car  the  appellee  preceded 
bis  wife  l>y  only  a  very  short  distance,  she 
following  close  after  him.  Just  before  get- 
ting on  the  platform  of  the  car,  he  told  her 
to  come  on,  indicating  for  her  to  follow  him 
on  off  the  train.  When  the  appellee  and  his 
wife  reached  the  platform  of  the  car,  they 
both  observed  that  the  train  was  in  motion, 
but  thought  it  was  going  sufficiently  slow 


to  enable  them  to  get  off  In  safety.  The 
husband  was  the  first  to  st^  off ;  and,  as  be 
did  so,  perceived  that  the  motion  of  the  train 
was  faster  than  lie  at  first  thought  He 
alighted  np<m  the  platform  of  tbe  depot  be- 
ing opposite  that  point  at  the  time,  was 
slightly  thrown  off  his  tmlanoe  by  the  mo- 
tion of  the  train,  but  did  not  falL  His 
wife,  who  followed  close  after  blm,  also  stq>- 
ped  off  twfore  her  husband  had  time  to  warn 
her  not  to  come,  or  to  Inform  her  that  tbe 
train  was  going  faster  than  be  thought 
When  she  stepped  to  the  ground,  she  fell 
upon  some  cinders,  about  10  or  15  feet  far- 
ther In  the  direction  tn  which  the  train  was 
then  going  than  where  her  husband  had 
alighted.  Tbe  fall  was  occasioned  by  the 
motion  of  the  train,  and  from  this  she  sus- 
tained the  injuries  for  which  this  suit  was 
brought  After  the  fall  of  the  appellee's 
wife  the  train  was  stoi^ied,  and  the  trainmen 
came  back  to  where  she  was,  made  some 
Inquires  as  to  how  the  accident  happened, 
rendered  some  assistance,  and  then  left 
While  there,  however,  the  brakeman  or 
porters,  who  seem  to  have  had  charge  of  the 
exits  from  the  train,  made  the  statement 
that  she  did  not  get  off  at  the  points  where 
they  were  stationed,  indicating  thereby  that 
the  train  bad  stopped,  and  at  the  time  ap- 
pellee and  his  wife  got  off  had  started  up 
again. 

At  the  time  and  before  her  injuries  ap- 
pellee's wife  was  a  healthy  woman,  about  44 
years  of  age,  and  weighed  about  145  pounds. 
It  is  unnecessary  to  detail  the  extent  of  her 
injuries  or  the  other  elements  of  damage  for 
which  Judgment  was  recovered,  as  no  ques- 
tion is  raised  as  to  their  having  resulted  di- 
rectly from  the  fail  or  of  being  sufflcieatly 
serious  to  Justify  the  finding  of  the  Jury. 

Conclusion  of  Law. 

The  first  assignmoit  to  which  our  atten- 
tion is  called  by  the  appellant  is  the  refusal 
of  the  court  to  give  the  following  special 
charge:  "Tou  are  instructed  that  you  cannot 
find  for  plaintiff  anything  for  damages,  if 
any,  resulting  from  diminished  capacity  to 
labor,  if  you  believe  the  evidence  shows  a 
diminished  capacity  to  labor."  Tbe  appellee 
contends  that  by  reason  of  the  fact  that 
both  the  appellee  and  his  wife  testified  that 
she  was  not  quite  herself  for  a  day  or  two- 
after  the  injury,  and  that  since  her  injury 
she  has  been  unable  to  do  her  housework 
which  she  had  formerly  done,  this  would  au- 
thorize the  Jury  to  take  those  things  Into  con- 
sideration tn  fixing  the,  amount  of  their  ver- 
dict Appellant's  counsel  Insists  that  the 
Jury  could  not  do  this,  because  there  was  no 
testimony  anywhere  In  the  record  that  at- 
tempts to  point  out  to  what  extent  she  was 
disabled  or  what  was  the  extent  of  this  dis- 
ability in  a  pecuniary  way ;  in  other  word8» 
as  we  suppose,  because  there  was  no  testi- 
mony as  to  what  the  value  of  the  services 
she  was  prevented  from  performing  were. 
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No  complaint  Is  made  of  the  general  charge 
of  the  court,  but  it  1b  conceded,  on  the  <con- 
traiy,  that  it  was  correct  in  ao  far  as  it 
wait;  but,  by  reason  of  the  failure  of  the 
general  charge  to  instruct  the  jury  that  they 
could  not  take  such  things  as  those  referred 
to  above  into  consideration  in  estimating  the 
amount  of  damages  to  which  the  appellee 
would  be  entitled,  the  Jury  might  have  con- 
sidered these  Items  in  making  up  their  ver- 
dict We  do  not  think  there  was  any  error 
In  refusing  this  special  charge.  The  legal, 
proposition  here  involved  has  been  so  fre- 
quently decided  In  this  state  against  the  con- 
tention of  the  appellant  that  it  is  unneces- 
sary to  further  discuss  it  It  is  sufficient,  in 
disposing  of  the  question,  to  refer  to  the  fol- 
lowing authorities  as  holding  contrary  to  the 
contention  of  appellant:  O.,  S.  &  S.  F.  Ry. 
Co.  V.  Booth  (Tex.  Civ.  App.)  07  B.  W.  128; 
O.,  H.  &  W.  Ry.  Co.  V.  Lacy,  86  Tex.  244,  24 
8.  W.  269 ;  S.  A.  &  A.  P.  Ry.  Co.  v.  Jackson 
(Tex.  Civ.  App.)  86  S.  W.  445;  Northern 
Texas  Traction  Co.  v.  Mulllns  (Tex.  Civ. 
App.)  99  S.  W.  433. 

The  remaining  assignments  of  error  upon 
which  the  appellant  relies  for  a  reversal  of 
this  case  are  directed  at  the  legal  sulBciency 
of  the  evidence  to  sustain  the  action  of  the 
court  in  overruling  the  appellant's  demurrer 
to  the  evidence,  or  to  support  the  finding  of 
the  Jury  in  favor  of  the  plaintiff  for  any 
amount.  In  its  answer  appellant  relied  upon 
the  defense  of  contributory  negligence,  and 
now  insists  that  the  plalntitTs  wife  is,  by 
the  testimony  offered  by  plaintiff,  shown  to 
Iiave  been  guilty  of  such  an  act  of  contrtbu- 
tory  negligence  In  getting  off  of  the  moving 
train  at  the  time  and  under  the  circumstanc- 
es she  did  as  will  effectually  preclude  the 
plaintilTs  right  to  recover,  notwithstanding 
the  negligence  of  the  appellant's  servants  in 
falling  to  stop  the  train  at  Sugden  long 
enough  to  permit  her  to  alight  in  safety.  Ap- 
pellant having  elected  to  demur  to  the  evi- 
dence, and  the  plaintiff  having  Joined  Issue 
thereon,  every  fact  and  conclusion  which 
the  evidence  conduces  to  prove  will  be  taken 
as  admitted  by  the  appellant.  While  a 
forced  or  a  violent  Inference  cannot  be  in- 
dulged from  such  proceeding,  yet  the  testi- 
mony is  to  be  taken  most  strongly  against  the 
party  demurring,  and  such  conclusions  as 
tbe  Jury  might  Justifiably  draw  from  the  evi- 
dence will  l>e  sustained.  O.,  H.  &  S.  A.  Ry. 
Co.  V.  Templeton,  87  Tex.  42,  26  S.  W.  1066 ; 
6  Ency.  Plead.  &  Prac.  443.  It  follows,  there- 
fore, that  unless  upon  a  consideration  of  all 
tbe  testimony  adduced  by  the  plaintiff,  and 
after  drawing  all  of  the  justifiable  Inferences 
therefrom  in  favor  of  the  plaintiff  upon  the 
issue  of  contributory  negligence,  we  reach 
the  conclusion  that  appellee's  wife  was  guilty 
of  contributory  negligence,  as  a  matter  of 
law,  in  attempting  to  alight  from  the  train  at 
the  time  she  did,  the  verdict  and  judgment  In 
this  case  must  be  sustained.  In  tbe  case  of 
Texas  Midland  Ry.  Co.  v.  Ellison  (Tex.  OIv. 


App.)  87  S.  W.  214,  cited  and  relied  upon  by 
tbe  appellant,  the  rule  Is  thus  laid  down  by 
Mr.  Justice  Talbot:  "The  criterion,  as  we 
understand  it  for  determining  whether  tbe 
act  of  the  passenger  in  attempting  to  board 
or  alight  from  a  moving  train  shall  be  deem- 
ed negligence  t>er  se  Is,  was  tbe  act,  under 
the  circumstances,  dangerous,  and  was  the 
danger  known  to  the  passenger  or  so  obvious 
that  it  can  l>e  said  that  no  person  of  ordinary 
care  and  prudence  would  have  committed 
It?  Tbe  essential  fact  to  l>e  ascertained  in 
determining  the  question  Is  the  knowledge  of 
tbe  danger  Incident  to  the  act  If  tbe  dan- 
ger was  known  to  the  party  or  so  apparent 
that  any  rational  person  must  have  known  it, 
then  in  either  case,  if  he  voluntarily  Incurs 
the  risk,  we  think  he  should  be  held  guilty  of 
contributory  negligence  as  a  matter  of  law, 
and  a  right  to  recover  denied."  In  that  case 
the  plaintiff  was  injured  in  an  attempt  to 
board  a  moving  train,  and  upon  the  trial  tes- 
tified that  be  not  only  knew  that  the  train 
was  In  motion,  but  that  be  also  knew  that  it 
was  dangerous  to  undertake  to  board  It  at 
tbe  time  and  under  tbe  circumstances  he  did. 
He  sought,  however,  to  justify  his  action  by 
showing  that  be  was  invited,  or  directed,  by 
one  of  the  railroad  employ^  to  get  on  the 
train  at  tbe  time  he  made  the  attempt.  It 
is  not  negligence  per  se  to  attempt  to  board 
a  slowly  moving  train.  Mills  v.  M.,  K.  &  T. 
Ky.  Co.,  94  Tex.  242,  89  S.  W.  874,  85  L.  R. 
A.  497.  Neither  Is  It  negligence  per  se  to 
st^  from  a  moving  train  which  checks  Its 
speed  at  a  station  instead  of  stopping  as  re- 
quired by  law.  O.,  H.  &  S.  A.  Ry.  Co.  v. 
Smith,  89  Tex.  407.  We  think  tbe  rule  above 
announced  by  Justice  Talbot  is  as  liberal  as 
appellant  could  claim,  and  maybe  more  so 
than  should  be  adopted  in  all  cases  without 
qualification.  Applying  that  rule  to  the  facta 
in  this  case,  we  are  unable  to  say  that  Mrs. 
Cleaver  was  guilty  of  contributory  negligence 
as  a  matter  of  law  In  attempting  to  alight 
from  the  appellant's  train  at  the-  time  and 
under  the  circumstances  she  did.  It  is  true 
that  she  knew  that  the  train  was  in  motion, 
but  tbe  otber  essential  element  to  consti- 
tute contributory  negligence  was  lacking — a 
knowledge  of  the  fact  that  it  was  dangerous 
to  make  the  attempt  Certainly  the  testi- 
mony was  not  sufficient  to  show  conclusive- 
ly that  the  danger  was  so  apparent  that  any 
person  of  ordinary  care  and  prudence  ought 
to  have  known  that  it  was  dangerous.  Ap- 
pellant's servants  in  charge  of  the  train  owed 
the  appellee  and  his  wife  tbe  duty  of  stop- 
ping the  train  long  enough  to  permit  them  to 
alight  therefrom  In  safety  when  they  reached 
the  depot  at  Sugden  and  both  appellee  and 
bis  wife  bad  a  right  to  expect  that  this  duty 
would  be  observed.  The  testimony  tends  to 
show  that  the  train  stopped  only  a  few  sec- 
onds and  then  started  on,  not  allowing  suffi- 
cient time  for  these  passengers  to  get  off. 
When  Mrs.  Cleaver  reached  the  platform  of 
the  car,  preparatory  to  allgbtln)^  and.  saw 
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that  the  train  was  In  motion,  she  had  a  right 
to  conclude,  and  probably  did,  that  the  train 
bad  just  started  up  again  after  the  short 
stop,  and  was  going  at  a  rate  sufficiently  slow 
to  permit  her  to  alight  without  danger.  She 
was  a  healthy  woman  near  the  prime  of  llfe^ 
ETer  husband  had  Just  preceded  her  and  step- 
ped upon  the  platform  of  the  depot  wlthont 
any  injurious  results.  It  was  but  natural, 
under  the  circumstances,  that  she  should  fol- 
low after  bim  and  also  get  off  of  the  train. 
By  nature  a  woman  is  more  prudent  and 
cautious  than  a  man,  and  ordinarily  shrinks 
from  the  appearance  of  danger  more  readily 
than  the  stronger  sex.  Her  condition  in  life 
and  her  sorroimdings  all  tend  to  derelop 
habits  of  caution  and  prudence  far  beyond 
that  which  characterizes  men.  We  do  not 
feel  disposed  to  go  so  far  as  to  say,  after 
considering  the  facts  of  this  case,  that  an  or- 
dinarily prudent  person  would  not  have  done 
as  Mrs.  Cleaver  did,  or  that  the  danger  was 
so  apparent  that  no  person  of  ordinary  pru- 
dence should  have  undertaken  the  risk. 

Finding  no  error  in  the  Judgment,  it  is  ac- 
cordingly affirmed. 


PITMAN  T.  BLOCH  QUEENSWARB  CO. 

(Court  of   Civil   Appeals    of   Texas.     Jan.   2, 
1908.) 

1.  Sales— Remkdies    of    Butbr— Breach    or 
CORTBAOT— Damages. 

Where  the  seller  knew  that  the  goods  had 
been  ordered  for  the  retail  holiday  trade  and 
were  not  otherwise  valuable  to  the  buyer,  the 
buyer  was  entitled  to  recover  the  loss  or  profits 
arising  from  a  failure  to  deliver  as  required  by 
the  contract. 

SEd.  Note.r— For  cases  in  point,  see  Cent  Dig. 
.  43,  Sales,  {  1196.] 

2.  Samk. 

The  buyer  was  not  entitled  to  recover  dam- 
ages for  extra  clerk  hire,  as  such  additional  ex- 
pense would  have  been  incurred  if  the  seller 
had  complied  with  the  contract. 

3.  Pleading — Denial  Undeb  Oath. 

Where  defendant  denied  under  oath  the  cor- 
rectness of  plaintilFs  sworn  account,  it  was  not 
evidence  of  any  fact. 

Appeal  from  McLennan  County  Court;  J. 
W.  Baker,  Judge. 

Action  by  the  Bloch  Queeusware  Company 
against  H.  T.  Pitman.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Jas.  E.  Teager,  for  appellant  Sluder  & 
Neal,  for  appellee. 

KEY,  J.  Appellee  brought  this  suit  against 
appellant  in  a  justice  of  the  peace  court,  but 
the  case  was  appealed  to  and  finally  tried  in 
the  county  court,  where  appellee  obtained  a 
judgment  against  appellant  for  $93.65.  The 
suit  was  originally  brought  upon  a  verified 
account.  The  defendant  filed  a  verified  an- 
swer denying  the  Justness  and  correctness  of 
the  account  It  is  stated  In  appellee's  brief, 
though  not  otherwise  made  to  appear,  that  in 
the  county  court  appellee  pleaded  orally  that 
the  goods  were  sold  to  the  defendant  upon  a 


written  order.  However,  that  is  not  mate- 
rial. According  to  the  statement  of  facts 
agreed  to  by  the  parties  and  approved  by  tbe 
judge,  the  only  testimony  that  was  introduoed 
was  the  plaintiff's  sworn  account,  the  defend- 
ant's denial  under  oath,  and  tbe  original  con- 
tract or  written  order  for  the  goods  and  a 
price  list  accompanying  said  order. 

We  sustain  the  second  assignment  of  error, 
which  complains  of  the  action  of  the  trial 
court  In  sustaining  an  exception  to  the  de- 
fendant's cross-action  or  counterclaim,  where- 
in the  defendant  sought  to  recover  as  dam- 
ages the  loss  of  profits  which  would  have 
been  made  npon  the  goods  ordered  from  tbe 
plaintiff.  According  to  the  averments  of  tbe 
plea  referred  to,  the  goods  were  ordered  for 
tbe  Christmas  holiday  trade  solely,  and  were 
not  otherwise  v.aluable  to  the  defendant  and 
the  plaintiff  was  aware  of  such  facts.  In 
such  cases,  loss  of  profits  Is  recoverable  as 
special  damages.  Jones  v.  George,  61  Tex. 
364,  48  Am.  Rep.  280 ;  W.  U.  Tel.  Co.  v.  Bd- 
sall,  63  Tex.  677 ;  W.  U.  Tel.  Co.  v.  Sheffield. 
71  Tex.  574,  10  S.  W.  752, 10  Am.  St  Rep.  790 ; 
Watklns  v.  Junker,  4  Tex.  Civ.  App.  629,  23 
8.  W.  802;  Chisholm  v.  U.  S.  Canopy  Co., 
Ill  Tenn.  202,  77  8.  W.  1062.  The  latter  Is  a 
Tennessee  case  quite  similar  to  tbe  one  In 
hand,  and  in  an  elaborate  opinion  It  was  held 
by  the  Supreme  Court  of  that  state  that  tbe 
measure  of  damages  included  the  loss  of  prof- 
its which  would  have  been  made  if  tbe  goods 
had  been  delivered  according  to  contract 
However,  tbe  defendant  was  not  entitled  to 
recover  anything  for  extra  cl«'k  blre^  8ncb 
additional  exi)ense  would  have  been  incnrred 
if  the  plaintiff  had  compiled  with  the  con- 
tract pleaded  by  the  defendant,  and  therefore 
failure  to  comply  with  the  contract  did  not 
cause  such  additional  expense. 

We  also  sustain  the  fifth  assignment,  whlcb 
complains  of  the  trial  Judge's  finding  of  fact 
to  the  effect  that  the  plaintiff  delivered  tbe 
goods  to  the  railroad  company.  There  Is  no 
evidence  in  the  statement  of  facts  that  war- 
ranted tbe  court  in  making  such  finding. 
Tbe  defendant  having  denied  under  oath  tbe 
correctness  of  the  plaintlfTs  sworn  account, 
such  account  was  not  evidence  of  any  fact, 
and  there  was  no  proof  that  tbe  plaintiff  bad 
delivered  the  goods  to  the  defendant  or  to 
any  railroad  or  other  carrier. 

On  the  other  questions  presented  we  rale 
against  appellant 

For  the  errors  pointed  out,  tbe  jndgmoit  la 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


UNITED  STATES  GYPSUM  CO.  r. 
SHIELDS.* 

(Court  of  Civil   Appeals  of  Texas.     Nov.   27, 
1907.     Rehearing  Denied  Jan.  8,  1008.) 

1.  Evidence— Pasol  Eviobnox— FBAXTDDUcnT 
Representations. 

Though  a  contract  for  sale  provides,  "It  is 
agreed  that  this  written  order  and  printed  terms 
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hereon  constitute  the  entire  contract,  •  •  • 
and  there  are  no  verbal  statements  or  agree- 
ments varying  the  terms,"  evidence  of  fraudu- 
lent representations,  not  tending  to  vary  the 
terms  of  the  writing,  by  which  the  purchaser  was 
Induced -to  sign  it,  is  aamisaible. 

fCd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  ao,  Evidence,  8{  2006-2020.] 

2.  Sauk— CoNTBACTS. 

A  contract,  executed  at  the  same  time  as 
the  one  sued  on,  and  which  was  a  part  of  the 
same  transaction,  may  be  admitted,  in  connec- 
tion with  other  testimony,  as  evidence  that  de- 
fendant vras  indaoed  by  fraudulent  representa- 
tions to  sign  the  one  sued  on. 
8.  Sales  —  Fbattdttucnt  Bspbesentatiorb — 
bvidenoe. 

On  the  defense,  in  an  action  for  damages 
for  defendant's  refusal  to  complete  a  contract 
for  purchase  of  material,  that  he  was  induced  to 
sign  it  by  the  false  and  fraudulent  and  materi- 
al representation  that  all  the  contractors  on 
certain  work,  of  whom  he  was  one,  would  be  re- 
quired to  use  it,  evidence  that  it  was  not  used 
by  such  contractors  on  such  work  is  admissible. 

4.   APPEAI/— A8SIONMENTS    OT   EBBOB  —   SEPA- 
BATE  PBOPOSITIONB. 

Where  an  assignment  of  error  involves  sey- 
era]  points,  they  should,  under  the  rules,  be  ex- 
liibited  in  the  shape  of  separate  propodtions. 
6.  Witnesses  —  Examination  —  Lkadinq 

QtJESTIONS. 

A  question  which  no  more  suggests  a  nega- 
tive than  an  affirmative  answer  is  not  leading. 

fEd.  Note. — For  cases  in  Doint,  see  Cent.  Dig. 
vol.  50,  Witnesses,  IS  837,  838.] 

6.  Sales  —  Fkaitdtilent  Repbesintationb  — 
Evidence. 

On  the  qnestion  whether  defendant  was  In. 
duced  to  enter  into  a  contract  for  purchase  of 
material  by  fraudulent  representations  of  plain- 
tiff that  the  government  representative  in  char^ 
bad  informed  him  the  contractors  for  certain 
government  work  would  be  required  to  use  such 
material  therein,  defendant's  testimony,  that,  if 
lie  had  known  such  representative  had  not  told 
plaintiff  that  he  would  require  such  material  to 
De  used,  he  would  not  have  given  the  order  there- 
for, is  material. 

7.  Appeal— H  a  bvt.f*8  Ebbob— Admission  of 
Evidence. 

Allowing  testimony  to  be  given  over  objec- 
tion that  the  matter  had  all  been  gone  over  be- 
fore is  harmless. 

8.  Same— Objectionb  Not  Made  Below. 

An  objection  to  a  question  indicated  by  ap- 
pellant's "remarks"  under  his  assignment  of 
error,  not  having  been  made  in  the  trial  court, 
cannot  be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §8  1258-1280.] 

0.  Fbaud — Representations— Knowledob  or 

Falsitt. 

The  unqualified  statement  by  plaintiff  of  the 
existence  of  a  fact,  which  is  material,  and  in- 
duces defendant  to  make  a  contract  with  him, 
has  the  effect  of  a  fraudulent  representation, 
even  {f  he  did  not,  when  making  it,  know  of  its 
falsity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  23,  Fraud,  §}  3-5.] 

10.  Same — Duty  to  Investtigate. 

Fraudulent  representations  indncing  one  to 
enter  into  a  contract,  not  having  been  false  on 
their  face,  or  known  to  him  to  be  false,  are  a 
defense  to  his  refusal  to  comply  with  it,  thongh 
he  could  by  investigation  have  discovered  their 
falsity. 

fEId.  Note. — For  oases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  »  19-23.] 

App<>al  from  District  Court,  Bexar  Cotin- 
tji   3.  lu  Camp,  Judge. 


Action  by  the  United  States  Gypsum  Com- 
pany against  P.  T.  Shields.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 

Keller  &  Keller,  (or  appellant  Ogden, 
Brooks  &  Napier,  for  appellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellant against  the  appellee  to  recover  $1,- 
345.70  damages,  alleged  to  have  accrued  by 
reason  of  the  failure  and  refusal  of  the  ap- 
pellee to  accept  2,796  barrels  of  adamant 
plaster  ordered  by  him  from  appellant  under 
a  written  contract  of  sale  dated  June  18. 
1904.  The  defendant  pleaded  that  he  was 
Induced  to  sign  the  contract  sued  on  by  false 
and  fraudulent  representations,  which  were 
material,  made  him  by  the  plaintiff's  agent 
who  procured  the  alleged  contract.  The  case 
was  tried  before  a  Jury,  wblch  resulted  In 
a  verdict  in  favor  of  the  defendant 

Oonclu8l(HiB  of  Fact 

As  an  Inducement  for  the  defendant  to  en- 
ter Into  the  contract  sued  upon,  W.  F.  Wat- 
son, the  agent  and  representative  of  plain- 
tiff, represented  to  him  that  he  had  seen  the 
quartermaster  In  charge  of  constructing  cer- 
tain buildings  for  the  United  States  at  Ft 
Said  Houston,  and  that  be  bad  been  inform- 
ed by  the  quartermaster  that  the  material 
described  in  the  contract  would  be  used  in 
all  buildings  then  under  contract  of  con- 
struction for  the  government  at  that  place; 
that  relying  on  said  representations,  and  be- 
lieTlng  them  to  be  true,  the  defendant  made 
the  order  through  said  agent  for  said  ma- 
terial, which  was  represented  by  Watson  to 
be  the  amount  necessary  to  be  used  In  the- 
buildings  which  defendant  was  then  under 
contract  with  the  government  to  build  at 
Ft  Sam  Houston;  that  the  representations 
so  made  by  plaintiff's  agent  were  false,  none 
of  the  contractors  for  the  erection  of  such 
buildings  being  required  to  use  such  material 
in  their  construction;  that  such  representa- 
tions were  material,  and  fraudulently  made, 
and  induced  defendant  to  make  said  order, 
but  for  which  it  would  not  have  been  given, 
for  the  material  was  worthless  to  defend- 
ant, in  the  absence  of  a  requirement  to  use  it 
in  the  buildings  he  was  under  contract  to 
construct  at  Ft  Sam  Houston. 

Conclusions  of  Law. 

1.  The  first,  second,  add  third  assignments 
of  error  complain  of  the  court's  admitting 
over  the  plaintiff's  objections  certain  testi- 
mony of  the  defendant  as  to  what  was  said 
in  a  certain  conversation  between  him  and 
plaintltTs  agent  (Watson)  Just  prior  to  the 
time  the  contract  sued  upon  was  signed, 
which  testimony  tended  to  show  that  Wat- 
son, for  the  purpose  of  inducing  defendant 
to  enter  into  the  contract,  represaited  to  him 
that  he  bad  seen  the  quartermaster  in  charge 
of  the  construction  of  buildings  then  being 
erected  by  the  United  States  at  Ft  Sam 
Houston,  and  bad  been  info(;med  by  him  that 
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the  material  embraced  in  the  contract  would 
be  used  io  all  buildings  then  under  constiruc- 
tion  at  that  place,  and  that  defendant  relied 
upon  such  repreBentatlons  and. was  induced 
thereby  to  sign  the  contract  sued  on.  It  is 
contended,  under  these  assignments,  that  it 
was  error  to  admit  such  testimony,  because 
(1)  it  was  immaterial  and  irrelcTant,  in  that 
the  representations  testified  to  were  made 
prior  to  signing  the  contract,  and  therefore 
merged  In  the  writing ;  (2)  the  testimony  was 
an  attempt  to  change  or  vary  the  terms  of 
a  written  contract,  which  could  not  be  done 
by  parol  evidence;  and  (3)  the  contract  up- 
on Its  face  bears  the  following  stipulation: 
"It  is  agreed  that  this  written  order  and 
printed  terms  hereon  constitute  the  entire 
contract  between  the  parties,  and  there  are 
no  verbal  statements  or  agreements  varying 
the  same."  These  assignments  are  followed 
in  appellant's  brief  by  propositions  of  law  so 
elementary  that  no  one  can  gainsay  any  of 
them.  The  gist  of  them  is  that  parol  evi- 
dence is  inadmissible  to  vary  the  terms  of  a 
written  contract  This  rule,  however,  has  no 
application  to  extrinsic  evidence,  when  used 
to  attack  the  validity  of  a  contract,  as.  In 
this  case,  by  showing  fraud  in  its  Inception. 
If  a  party  were  denied  the  right  to  show 
facts  which  prevent  a  writing  from  constitut- 
ing a  contract,  such  a  writing  would  be  free 
from  all  defenses,  and  outside  of  all  rules 
which  determine  the  validity  of  contracts. 
Parsons  on  Contracts  (9th  Ed.)  708;  Barrle 
V.  Miller,  104  6a.  312,  30  S.  E.  840,  69  Am. 
St  Rep.  171;  Howie  v.  Piatt  83  Miss.  16, 
35  South.  216.  The  evidence  objected  to  was 
not  introduced  for  the  purpose  of  varying 
the  terms  of  the  writing  sued  upon,  which 
it  did  not  tend  to  do,  but  to  the  end  of  show- 
ing that  defendant  was  induced  to  sign  the 
paper  by  the  fraudulent  representations  of 
the  plaintiff.  On  this  issue  it  was  clearly 
admissible. 

2.  The  contract,  the  admission  of  which  Is 
complained  of  by  the  fourth  assignment  of 
error,  was  executed  at  the  same  time  as  the 
one  sued  on,  was  a  part  of  the  same  transac- 
tion, and  was  properly  admitted,  in  connec- 
tion with  other  testimony,  as  evidence  tend- 
ing to  show  that  the  defendant  was  induced 
to  sign  the  instrument  sued  upon  by  fraud- 
ulent representation  of  plaintiff's  agent. 

3.  If,  as  is  alleged  by  defendant  in  his  an- 
swer, the  plaintiff  falsely  represented  to  de- 
fendant that  all  contractors  who  had  con- 
tracts to  construct  buildings  for  the  govern- 
ment at  Ft  Sam  Houston  would  be  com- 
pelled to  use  the  kind  of  material  described 
in  the  writing  sued  on,  and  such  representa- 
tion was  material  and  induced  defendant  to 
execute  such  contract  testimony  that  such 
material  was  not  used  by  such  contractors  in 
the  buildings  was  admissible  as  tending  to 
prove  such  allegations.  We,  therefore,  over- 
rule plaintiff's  fifth  and  sixth  assignments  of 
error,  which  complain  of  the  Introduction  of 
such  testimony. 


4.  The  seventh  assignment  of  error,  which 
is  submitted  in  appellant's  brief  as  a  prop- 
osition, is  as  follows:  "The  court  erred  in 
allowing  defendant  as  a  witness  for  himself, 
when  recalled,  to  testify  as  follows:  'Q. 
Well,  I  will  put  it  In  this  form:  If  you 
had  known  that  Ihe  quartermaster  captain 
in  charge  had  not  told  Mr.  Watson  that  he 
would  require  bis  material,  the  gypsum  ma- 
terial, to  be  used  on  all  of  the  buildings, 
would  you  hare  entered  Into  an  agreement 
or  would  you  have  given  this  order,  I  mean? 
A.  I  certainly  would  not' — because  it  as- 
sumes that  the  quartermaster  had  not  told 
Mr.  Watson  that  gypsnm  material  (ada- 
mant) would  be  used  is  suggestive  to  the 
witness,  and  is  immaterial  and  irrelevant 
and  the  objection  to  the  question  and  the  an- 
swer should  have  been  sustained."  The 
statement  under  the  assignment  Is  as  fol- 
lows: "The  assignment  embraced  the  ob- 
jectionable testimony,  which  can  be  found 
at  bottom  of  page  39  of  stenographer's  tran- 
script, together  with  plalntifTs  objections 
thereto  and  the  court's  ruling  thereon."  In 
turning  to  the  page  referred  to,  we  find  in 
parenthesis,  after  the  question  embodied  in 
the  assignment  these  words:  "Same  objec- 
tion, ruling  and  exception  by  plaintiff."  We 
presume  the  words  refer  to  objections,  rul- 
ings, and  exceptions  which  relate  to  the  next 
preceding  question  to  the  witness.  When 
this  question  was  asked,  plaintiff's  counsel 
said:  "I  object  to  the  substance  and  form. 
It  is  leading  and  suggestive,  and  has  been 
gone  all  over  two  or  three  times  already. 
I  objected  to  it  at  the  time  as  irrelevant  and 
immaterial,  etc.,  and  I  don't  believe  he  should 
opea  the  question  up."  After  the  objections 
were  overruled  plalntilTs  counsel  said:  "I 
want  to  enter  the  further  objection,  upon 
the  ground  he  don't  plead  any  agreement  He 
puts  it  as  a  representation.  We  will  be  com- 
pelled to —  Now  he  is  trying  to  show  by 
this  witness  and  put  it  in  shape  that  he 
had  an  agreement  with  the  government  by 
which  It  would  be  uded,  and  nothing  but 
that"  Whereupon  the  question  embraced 
in  the  assignment  was  asked.  In  view  of 
this,  it  seems  to  us  that  the  assignment  in- 
volves several  points,  which,  under  the  rules, 
should  have  been  exhibited  in  the  shape  of 
separate  propositions.  However,  we  do  not 
think  the  question  was  leading,  for  it  no 
more  suggested  a  negative  than  an  affirma- 
tive answer.  It  is  apparent  from  the  iiues- 
tion,  as  well  as  tiie  answer,  that  the  testi- 
mony sought  to  be  elicited  was  material  on 
the  question  as  to  whether  the  defendant 
was  induced  to  enter  Into  the  contract  by 
the  alleged  fraudulent  representation  of  the 
plaintiff.  But,  If  the  matter  of  inquiry  had 
been  "gone  all  over  before,"  as  Indicated  by 
one  of  the  objections,  the  plaintiff  was  not 
prejudiced  by  the  question  and  answer,  even 
if  it  should  be  held  that  the  objections  were 
well  taken.  The  further  objection  that  the 
defendant  "didn't  plead  any  agreement"  has 
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no  application  to  the  question  In  the  form  it 
was  put,  for  it  makes  no  reference  to  an 
agreement,  nor  does  tbe  answer.  The  ob- 
jection that  the  question  assumes  "that  the 
quartermaster  had  not  told  Mr.  Watson  that 
gypsiuu  material  would  be  used,"  Indicated 
by  appellant's  "remarks"  under  tbe  assign- 
ment, was  not  made  in  the  court  below,  and 
cannot  be  considered  here. 

5.  The  eighth  assignment  of  error  is  aim- 
ed at  this  paragraph  of  the  charge:  "You 
are  instructed,  however,  that.  If  you  find 
from  the  evidence  that  prior  to  and  at  tbe 
tbne  defendant  gave  tbe  wrltt^i  order  In 
evidence  before  you  for  the  2,796  barrels  of 
adamant,  one  W.  F.  Watson,  agent  for 
plaintiff,  represented  to  this  defendant  that 
the  qnartermaSter  In  charge  of  the  construc- 
tion of  certain  buildings  that  were  to  be  erectr 
ed  by  the  United  States  government  at  Ft. 
Sam  Houston  would  require  the  same  char- 
acter of  material  set  out  In  said  written  or^ 
der  to  be  used  on  all  buildings  then  under 
contract  to  be  constructed  there,  and  that 
tbe  contractors  who  had  contracts  to  build 
any  of  said  buildings  would  be  compelled 
to  use  said  material,  and  that  by  reason 
tbereof  and  by  virtue  of  his  agency  for  said 
adamant  this  defendant  would  make  10 
cents  per  barrel  on  all  adamant  so  sold  by 
defendant  to  the  other  contractors  who  were 
to  erect  any  of  said  buildings,  and  you  fur- 
ther find  that  such  representations,  if  any, 
were  untrue,  and  that  such  representations, 
if  any,  were  material  Inducements  to  defend- 
ant to  execute  said  order,  and  defendant  re- 
lied' npon  said  representations,  If  any,  in 
making  said  order,  then  you  will  find  for 
defendant."  We  cannot  percdve  that  It  la 
calculated  to  mislead  the  Jury,  as  is  nrged 
by  the  only  proposition  advanced  under  the 
assignment  On  the  contrary  it  appears  to 
pointedly  direct  the  Jury  to  the  only  issue 
made  by  the  pleadings  and  evidence,  and  to 
clearly  enunciate  the  law  regarding  it. 

6.  By  the  ninth  assignment  of  error  the 
part  of  tbe  charge  above  quoted  is  assailed 
upon  tbe  ground  that.  If  the  Jury  found  the 
representations  of  Wataon,  plaintiff's  agent, 
untrue,  and  that  such  representations  were 
material  Inducements  to  defendant's  execu- 
tion of  the  order,  and  such  representations 
were  relied  upon  by  him  in  making  the  or- 
der, it  required  a  verdict  for  defendant, 
without  regard  to  whether  Watson  knew  the 
statements  to  be  untrue  or  not,  or  made  them 
with  the  Intent  to  induce  tbe  defendant  to 
sign  the  contract  The  evidence  can  lead 
to  no  other  conclusion  than  that  Watson 
made  the  representations  to  defendant  with 
the  intent  to  Induce  him  to  sign  the  contract 
And  we  understand  the  law  to  be,  that  an 
unqualified  statement  that  a  fact  exists,  made 
tor  the  purpose  of  Inducing  another  to  act 


upon  It  Implies  that  the  one.  who  makes  It 
knows  It  to  be  true  and  speaks  from  sucb 
knowledge,  if  the  facts  represented  do  not 
exist  and  the  person  states  of  his  own 
knowledge  that  they  do,  and  induces  another 
to  act  upon  his  statement  the  law  Imputes 
to  him  a  fraudulent  purpose.  Collins  v. 
Cblpman  CTex.  Civ.  App.)  95  B.  W.  667; 
Hamlin  v.  Abell,  120  Mo.  188,  208,  26  S.  W. 
616.  A  man  Is  deemed  In  law  to  be  guilty 
of  willful  falsehood  when  he  asserts  as  of 
his  own  knowledge  a  matter  of  which  he 
knows  he  is  ignorant  Wright  v.  Mortgage 
Co.  (Tex.  Civ.  App.)  42  8.  W.  789;  Hall  v. 
Grayson  Nat  Bank,  80  Tex.  Oiv.  App.  317, 
81  S.  W.  766.  That  a  party  making  the  rep- 
resentetlons  was  himself  deceived  by  an- 
other Is  no  defense,  as  be  has  expressly  or 
Impliedly  represented  that  he  has  knowledge 
of  such  facte.  Johnson  v.  Cate,  76  Vt  100, 
63  Atl.  329;   Page  on  Cont  {  109. 

7.  Tbe  tenth  and  eleventh  assignmente  of 
error  complain  of  the  refusal  of  the  court 
to  grant  plaintiff  a  new  trial  upon  the 
ground  that  the  evidence  is  not  sufficient  to 
support  the  verdict  Under  them  are  ad- 
vanced the  propositions:  "(1)  Where  parties 
have  equal  opportunity  to  Judge,  one  who 
reposes  in  tlie  opinion  of  others  does  it  at 
his  peril.  (2)  A  contract  cannot  be  avoided, 
because  a  party  la  Influenced  by  a  mere  ex- 
pression of  opinion  found  to  be  Incorrect 
(3)  If  the  statement  made  by  Watson  was 
true  at  the  time  made,  the  plaintiff  was  en- 
titled to  a  Judgment  even  though  defend- 
ant relied  thereon,  and  was  Induced  thereby 
to  sign  the  order."  The  two  first  /proposi- 
tions assume  that  tbe  representations  of 
plaintiff's  agent  were  merely  statements  of 
Us  opinion,  and  not  a  representation  as  to 
the  existence  of  a  fact  If  this  assumption 
were  true,  the  propositions  should  be  main- 
tained. But  the  evidence  shows  that  such 
representations  were  that  a  certain  fact  then 
existed,  which  the  Jury  found  was  material, 
and  Induced  the  defendant  to  sign  the  con- 
tract and  that  such  statement  was  untrue. 
Tbe  weight  of  authority  is  that  It  Is  no  de- 
fense that  the  person  to  whom  tbe  false 
statement  was  made  could,  by  such  Inves- 
tigation or  inquiry  for  himself,  have  discov- 
ered Ite  falsity,  as  long  as  the  representa- 
tions were  not  false  on  their  face  or  known 
to  be  false.  Page  on  Contracte,  {  119; 
Schram  v.  Strouse  (Tex.  Civ.  App.)  28  S.  W. 
263;  Katzenstein  ▼.  Beid  (Tex.  Civ.  App.) 
91  S.  W.  360.  It  Is  a  sufficient  answer  to 
the  third  proposition  to  say  that  1'  the 
statement  made  by  Watson  was  false,  as 
found  by  tibe  Jury,  It  was  not  true  at  any 
time. 

There  Is  no  error  in  tbe  Judgment  and  It 
Is  afiirmed. 
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SEXTON  RICE  A  IRRIGATION  CO.  et  al.  y. 

SBIXTON  et  nx.* 

(Court  of  Civil   Appeals   of  Texas.     Dec.   11, 

1907.      Rehearini:   Denied .  Jan.    15,    1908.) 

1.  Limitation  or  Actions  —  Ahendkekt  or 
Pleadings. 

The  original  petition  in  an  action  by  a 
landlord  demanded  forecloauie  of  hia  lien  on  a 
crop  raised  on  the  premises.  3%e  first  amended 
petition,  filed  in  June,  stated  a  cause  of  action 
for  conversion  of  the  crop,  based  on  acts  com- 
mitted in  the  fall  of  the  preceding  year.  8ul>- 
sequent  amended  pleadings  demanded  judgment 
for  conversion.  Held,  that  the  cause  of  action 
alleged  In  the  amendments  was  not  tHirred  by 
the  two-year  statute  of  limitations. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  S3,  Limitation  of  Actions,  It  543-547.] 

2.  Same. 

Where  the  first  amended  petition  in  an  ac- 
tion by  a  landlord,  claiming  a  landlord's  lien  on 
a  crop,  set  up  a  cause  of  action  for  conversion 
against  the  tenant  and  others  receiving  the  crop, 
a  subsequent  amended  petition  setting  up  a 
cause  of  action  for  conversion  aeainst  the  ten- 
ant and  one  of  the  other  defendants  after  the 
cause  of  action  had  been  settled  witli,  the  other 
did  not  state  a  new  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  fg  543-647.] 

3.  DiSMIBSAti— TOBTS— DlBMIBSAL    AS    TO    ONB 

OB  Mobs  Codcfemdahts. 

One  injured  by  several  persons  ooncemed 
in  a  tort  mav  sue  one  or  all  of  them,  and  though 
he  sues  all,  lie  may  discontinue  the  action  as  to 
any  of  them. 

[Ed.  Note.— £^or  cases  in  point,  see  Cent  Dig. 
ToL  17,  Dismissal  and  Nonsuit,  f  46.] 

4.  Sams. 

The  court,  where  wrongdoers  are  Jointly 
sued  and  a  joint  and  several  judgment  is  de- 
manded, need  not  assess  judgment  against  de- 
fendants joiutly,  according  to  the  equitable  in- 
terests of  defendants,  and  plaintiff  may  dismiss 
as  to  one  and  deprive  the  other  of  such  right, 
unless  the  pleadings  of  a  defendant  set  up  some 
state  of  facts  creating  a  right  in  its  favor  as 
against  another  defendant 
6.  Appeabance— Genebai.  Appeabancx. 

Where,  in  an  action  for  conversion  against 
several,  a  defendant,  after  having  been  dismiss- 
ed by  plaintiff,  entered  an  appearance  and  an- 
swered a  pleading  of  a  codefendant,  he  entered 
a  new  appearance,  and  was  before  the  court 
in  respect  to  any  relief  asked  by  codefendant 

6.  Same. 

In  an  action  for  conversion  against  sevenil 
defendants,  plaintiff  settled  ^ith  a  defendant, 
and  several  days  thereafter,  on  June  5th,  an 
order  of  dismissal  was  made.  On  the  day  pre- 
vious, plaintiff  filed. an  amended  petition  against 
codefendants.  One  of  the  codefendants  sought 
relief  by  bis  pleading,  filed  the  same  day,  against 
defendant,  who,  on  June  5th,  demurred  to  the 
codefendants'  right  to  retain  defendant  as  a 
party  after  the  dismissal  without  pleading  the 
order  of  dismissal,  only  pleading  an  agreement 
b^  plaintiff  to  dismiss.  Held,  that  defendant 
did  not,  by  its  answer  to  the  pleading  of  the 
codefendant,  malce  itself  a  party  after  its  dis- 
missal, especially  where  thereafter  the  codefend- 
ant asked  that  it  be  made  a  party. 

7.  AppeaI/— PArLUBE  TO  Except. 

Where  a  defendant  allowed  the  court  to 
enter  an  order  of  dismissal  of  the  suit  as  against 
a  codefendant  and  did  not  except  thereto,  it 
conld  not-  thereafter  complain  of  the  order  by 
virtue  of  the  court  overruling  a  motion  to  have 
the  codefendant  brought  in  as  a  party,  and  the 
utmost  defendant  could  obtain  from  the  last  rul- 
ing was  toe  right  to  complain  of  bein;;  refused  the 
privilege  to  have  the  codefendant  made  a  party. 

*Wrlt  of  error  denied  by  Supreme  Court 


8.  Pabties— Bbinqihg  nf  New  Pasties. 

The  court  did  not  abuse  its  power  in  re- 
fusing to  allow  a  defendant  to  bring  in  a  new. 
party  for  its  benefit  where  the  case  had  been 
progressing  for  several  years  and  the  parties 
had  announced  that  they  were  ready  for  trial, 
and  the  person  sought  to  be  made  a  new  party 
had  been  a  party,  and  the  canse  of  action  had 
been  dismissed  against  him  without  exception 
to  the  order,  and  whers  defendant,  if  entitied 
to  relief  against  snch  person,  could  fn^infain  a 
separate  suit. 

9.  Witnesses — Statement   or  Fact — Rsooi.- 
lxction  or  Witness. 

In  an  action  by  a  landlord  for  conversion 
of  a  crop  delivered  by  tlie  tenant  and  subten- 
ants to  third  persons  made  defendants,  the  tes- 
timony of  a  witness,  based  on  his  liest  recollec- 
tion, without  data,  of  the  quantity  of  the  crop 
delivered,  is  competent  as  the  testimony  of  a 
fact,  and  the  objection  that  the  testimony  i» 
based  on  recollection  goes  only  to  its  weight. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig- 
vol.  60,  Witnesses,  |  82.] 

10.  Same. 

In  an  action  by  a  landlord  for  conversion 
of  a  crop  delivered  by  his  tenant  and  subtenants 
to  third  persons  made  defendants,  the  testimony 
of  a  witness  that  the  crop  was  delivered  within 
two  or  three  weeics  after  the  same  was  threshed, 
and  that  the  deliveiy  did  not  take  over  two 
weeks,  was  competent  as  a  statement  of  a  fact,, 
and  not  a  mere  conclnsion. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  H  2149-2185.] 

11.  Appeal  —  Habmlxss  Bbbob— Bbbonbou» 
Admission  or  Evidenob. 

Where  a  cause  was  tried  by  the  judge  and 
there  was  competent  evidence  to  estalHish  a 
fact  the  error  in  admitting  erroneous  evidence 
to  prove  the  fact  was  not  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  {{  4161-4170.] 

12.  Depositions— Admission  in  Evidence. 

A  party  cannot  object  to  the  admissiod  in 
evidence  of  a  deposition  taken  at  his  instance 
without  order  of  the  court  after  the  adverse 
party  had  taken  the  deposition  of  the  same  wit- 
ness, and  the  latter  deposition  had  been  read  in 
evidence. 

13.  Appeal  — Habmlesb   E!bbob  —  Ebboneou» 
Admission  or  Deposition  in  Evidence. 

Where  a  cause  was  tried  by  the  judge,  the 
error  in  admitting  in  evidence  a  deposition  in 
support  of  a  fact  otherwise  establistied  by  com- 
petent testimony  is  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DIk. 
vol.  3,  Appeal  and  Error,  S|  4161-4170.] 

14.  Same. 

Where,  In  an  action  by  a  landlord  for  the- 
conversion  of  a  crop  produced  on  the  premises, 
the  petition  alleged  that  200  acres  had  been  sold 
off  the  tract,  and  that  the  proportionate  amount 
of  the  rental  price  of  £4,000  for  the  1,800  acres 
remaining  was  $3,ti00,  the  admission  of  evi- 
dence that  the  tenant  was  to  pay  $2  per  acre  as 
rent  was  harmless. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  4161-4170.] 

15.  Landlobd  and  Tenant  — Lien— OoNVBB- 
sioH— Action — Evidence. 

Where,  in  an  action  by  a  landlord  for  con- 
version of  a  crop  removed  from  the  premises  by 
the  tenant  and  delivered  to  a  third  person  made 
a  party  defendant  the  books  of  the  tenant  and 
third  person  showed  that  the  crop  reached  the 
third  person  in  less  than  30  days  after  its  re- 
moval from  the  premises,  and  showed  the  quan- 
tity delivered,  and  the  evidence  showed  that  the 
crop  received  by  the  third  person  was  disposed 
of  by  him,  a  judgment  for  the  landlord  was  au- 
thorized as  against  the  objection  that  the  evi- 
dence did  not  show  the  quantity  of  the  crop  re- 
ceived  by   the   third   person,    that  it   had   not 
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been  remoTed  from  the  premiaes  for  more  than 
30  days  prior  to  the  receipt  thereof  by  him. 

16.  Accord   and    Satisfaction— Torts— Peb- 
80NS  Between  whom  Made. 

In  an  action  by  a  landlord  for  conversion 
of  a  crop  removed  from  the  premises  by  bis  ten- 
ant and  delivered  to  a  defendant  and  codefend- 
ant,  it  appeared  that  the  tort  committed  had 
reference  to  diSerent  parts  of  the  crop  and  was 
not  a  joint  tort,  and  that  the  landlord  settled 
with  defendant,  reserving  his  ri^ht  to  proceed 
against  the  tenant  and  the  codefendant  for  the 
balance  due  for  rent.  Held,  that  the  settle- 
ment did  not  aSect  the  landlord's  richt  to  main- 
tain the  action  against  the  codefendant,  the  rule 
that  a  satisfaction  by  one  joint  tort-feasor  dis- 
charges the  other  not  applying. 

17.  Landlord  and  Tenant— Convkmion  ow 
Crop  Subjeot  to  Liandiabd's  lasN. 

The  receipt  of  a  crop  by  »  mortgagee  in  a 
mortgage  executed  by  a  tenant  is  a  conversion 
of  the  crop  as  against  the  landlord  having  a 
lien  thereon  for  rent,  where  the  mortgagee  re- 
ceives the  crop  within  80  days  after  its  removal 
from  the  premises,  whether  the  landlord  brmgs 
suit  within  30  days,  or  fails  to  assert  a  claim 
thereto  or  to  take  any  other  steps,  the  mortgage 
being  subject  to  the  landlord's  hen. 

Appeal  from  District  Court,  Matagorda 
County;  Wells  Thompson,  Judge. 

Action  by  Manley  Sexton  and  wife  against 
the  Sexton  Rice  &  Irrigation  Company  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    AiBrmed. 

A  statement  of  the  pleadings  Is  necessary. 
Manley  Sexton  and  his  wife  filed  their  origi- 
nal petlUon  on  December  31,  1903,  alleging  a 
written  contract  of  lease  of  2,000  acres  for 
10  years  from  January  1,  1902,  to  the  Sex- 
ton Rice  &  Irrigation  Company,  the  rental 
for  the  year  1003  being  $4,000,  payable  on 
December  1,  1908.  That  200  acres  had  been 
8old,  and  1,800  acres  remained  under  the 
lease,  the  proportionate  part  of  which  rental 
for  1903  18  $3,e00,  and  the  sum  now  due  is 
that  amount  less  a  payment  of  $1,000  on  De- 
cember 10,  1008,  to  wit,  ?2,600.  The  defend- 
ants were  the  Sexton  Rice  &  Irrigation  Com- 
pany, the  Bay  City  Rice  Milling  Company,. 
and  the  Houston  Rice  Milling  Company ;  that 
said  1,800  acres  has  been  cultivated  In  rice 
by  the  defendant  during  1903;  that  about 
1,600  sacks  raised. by  the  defendant  on  said 
land  has  been  removed  from  the  premises 
and  delivered  to,  and  is  In  possession  of,  the 
Bay  City  Rice  Milling  Company,  to  be  milled 
and  prepared  for  market,  which  milling  com- 
pany Is  asserting  some  claim  thereto.  And  in 
addition  to  said  1,000  sacks  a  large  amount 
of  rice  raised  by  defendant's  subtenants  has 
been  delivered  to  said  milling  company,  In 
whose  warehouse  it  Is ;  and  plaintiffs  are  un- 
able to  give  a  more  exact  description  of  all 
said  rice,  and  tliat  about  10,000  sacks  raised 
upon  said  1,800  acres  by  defendant  and  its 
subtenants  had  been  removed  from  the  prem- 
ises, and  delivered  to  the  Houston  Rice  Mill- 
ing Company  to  be  prepared  for  market,  and 
that  the  latter  Is  claiming  to  have  a  Hen  of 
some  nature  thereon;  that  plaintiffs  have  a 
statutory  landlord's  lien  on  all  of  said  rice  so 
produced  on  the  land  in  1903,  to  secure  said 
balance   of   rental  of  $2,600,  and  pray   for 


Judgment  against  the  Sexton  Bice  ft  Irriga- 
tion Company  for  said  sum  with  interest 
from  December  1,  1903,  and  against  each  and 
all  of  defendants  for  a  decree  establishing 
and  foreclosing  plaintiffs'  landlord's  Hen  on 
all  the  rice  raised  upon  said  1,800  acres,  and 
now  in  the  possession  of  said  Bay  City  Rice 
Milling  Company  and  the  Houston  Rice  Mill- 
ing Company,  for  order  of  sale,  and  general 
relief.  The  fifth  paragraph  of  said  origi- 
nal petition  contained  allegations  concerning 
plaintiffs'  inability  to  obtain  exact  Informa- 
tion as  to  the  number  of  sacks  of  rice  In 
the  hands  of  said  milling  company  and  de- 
scription thereof,  such  exact  information  be- 
ing wholly  In  the  knowledge  of  defendants, 
their  agents  and  employte,  and  books,  which 
defendants  were  unwilling  to  disclose,  and 
there  was  a  prayer  for  an  order  to  compel 
defendants  and  each  of  them  to  produce  such 
books  and  other  memoranda.  This  fifth  para- 
graph was  verified  by  affidavit.  Tlie  Irriga- 
tion company  answered  by  general  demurrer 
and  general  denial.  On  June  13,  1904,  plain- 
tiffs filed  tbelr  first  amended  original  peti- 
tion, changing  the  pleading  by  alleging  that 
about  3,000  sacks  of  said  rioe,  of  the  value 
of  $9,000,  had  been  converted  by  the  BAy  City 
Rice  Milling  Company  to  its  own  use  and 
benefit  within  30  days  after  Its  removal  from 
the  premises,  without  the  consent  of  plain- 
tiffs, and  while  plaintiffs  had  a  Hen  thereon ; 
that  about  tS,000  sacks,  of  the  value  of  $15,000,.  . 
had  been  removed  from  the  rented  premises 
with  the  consent  of  plaintiffs,  and  bad  been 
converted  by  the  Houston  Rice  Milling  Com- 
pany to  its  own  use  and  benefit,  while  plain- 
tiffs had  their  Hen  thereon.  This  pleading 
also  alleged  that,  by  reason  of  the  premises,, 
each  of  the  defendants  had  become  Jointly 
and  severally  liable  to  plaintiffs  for  the  pay- 
ment of  the  $2,600,  and  Interest,  and  prays 
for  Judgment  for  said  sum  against  defendants 
Jointly  and  severally,  with  Interest  and  costs, 
and  for  general  relief.  No  foreclosure  of  lien 
was  asked  In  this  amendment.  On  July  9, 
1904,  plaintiffs  filed  a  pleading,  Indorsed, 
"plaintiff's  first  original  petition  praying  that 
the  Colorado  Valley  Rice  Milling  Company  be 
made  party  defendant"  This,  upon  allega- 
tions, prayed  that  said  Colorado  Valley  Mill- 
ing Company  be  cited  and  made  a  party,  and 
on  the  trial  that  plaintiffs  have  Judgment 
against  it,  together  with  the  other  defend- 
ants, jointly  and  severally,  for  said  sum  of 
$2,600,  and  Interest  and  costs,  and  general  re- 
lief. In  January,  1905,  the  Colorado  Valley 
Milling  Company  answered  by  general  de- 
murrer and  denial,  and  on  January  18th,  up^ 
on  plaintiffs'  motion,  said  company  was  dis- 
missed. On  April  24,  1905,  plaintiffs  amend- 
ed by  a  second  amended  petition.  This  was 
the  same  as  the  first  amended  original  peti- 
tion, except  that  the  Bay  City  Rice  Milling 
Company  waa  alleged  to  have  converted 
4,000  sacks  of  rice,  delivered  to  it  by  the 
Irrigation  company  and  tenants,  of  tlie  value 
of  $12,000,  and  that  the  Houston  Rice  Mill- 


Digitized  by 


Google 


730 


106  SOnXHWESTBRN  RBPOHTEB. 


(Tet 


inff  Company  had  received  and  converted 
8,000  sacks  of  the  value  of  $24,000.  The  pray- 
er of  this  petition  was  for  money  judgment 
of  $2,600,  and  interest,  against  defendants 
jointly  and  severally,  and  for  general  relief. 
No  foreclosure  of  Hen  was  asked  In  this 
pleading.  On  June  4,  1906,  plaintlfTs  filed 
their  third  amended  petition,  upon  which  this 
trial  was  bad,  alleging  the  same  with  refer- 
ence to  the  rice  contract,  cultivation  of  rice, 
and  their  lien,  eta,  and  further  alleging  that 
the  rice  had  been  harvested  and  sacked,  and 
that  about  2,500  sacks,  valued  at  $7,500,  had 
been  removed  from  the  rental  premises,  and 
delivered  to,  and  converted  by,  the  Houston 
Rice  Milling  Company  within  90  days  after 
removal,  and  while  plaintlfTs  tiad  a  lien 
thereon,  and  that  the  Sexton  Rice  &  Irriga- 
tion Company  was  Insolvent  at  the  time.  It 
stated  a  payment  made  on  April  30,  1900, 
and  asked  for  Judgment  against  defendants 
Jointly  and  severally  for  the  sum  of  $2,104J52 
with  interest  and  costs,  and  general  relief. 
In  this  petltim  the  Bay  City  Rice  Milling 
Company  was  not  complained  of  in  any  way. 
(It  may  be  advisable  to  state  here  that  on 
May  30, 1006,  the  Bay  City  Klce  Milling  Com- 
pany had  paid  plaintiffs  $875,  and  had  been 
discharged  in  reference  to  plaintiffs'  claima 
against  it)  On  the  same  day,  June  4,  1906, 
the  Houston  Rice  Milling  Company  filed  its 
third  amended  original  answer,  alleging,  in 
addition  to  a  general  demurrer  and  de- 
nial, that  it  acted  as  a  broker  without  no- 
tice of  plaintiffs'  claim,  and  that  the  sales 
made  by  it  were  made  more  than  30  days 
after  the  removal  of  the  rice  from  the 
rental  premises.  Also,  by  special  plea  al- 
leging the  insolvency  of  the  irrigation  com- 
pany and  appointment  of  a  receiver  there- 
of in  1906,  that  its  property  had  been  sold, 
and  the  proceeds  applied  to  the  payment  of 
debts  due  by  it  to  other  parties  than  defend- 
ants; that  on  May  1,  1003,  said  irrigation 
company  had  executed  in  its  favor  a  first 
mortgage  lien  upon  the  crop  raised  on  the 
premises  in  1908,  to  secure  the  payment  of 
$15,000  then  advanced  and  such  further  ad- 
vances as  might  be  made,  which  mortgage 
provided  that  such  loan  and  advances  were 
to  be  repaid  by  shipping  to  it  at  its  mill  in 
Houston,  on  or  before  December  1,  1903,  all 
rough  rice  grown  on  the  premises,  either 
tlielr  own  or  controlled  by  them,  the  proceeds 
— the  market  price — of  which  were  to  be 
applied  to  the  payment  of  said  debt,  but  that 
the  irrigation  company  had  the  right  at  its 
option  to  have  said  rice  milled  and  sold  by 
this  defendant  and  the  proceeds  applied ;  ttiat 
It  elected  to  have  the  rice  milled  and  sold, 
and  defendant  did  so,  and  rendered  account 
of  sales  to  the  irrigation  company,  and  credit- 
ed the  net  proceeds  on  such  indebtedness; 
that  there  remained  a  balance  due  this  de- 
fendant; that  at  a  former  term  the  Bay  City 
Rice  Milling  Company  and  the  Colorado  Val- 
ley Rice  Milling  Company  were  made  parties 
to  tbla  salt ;  tliat  the  former  had  answered  ad- 


mitting having  received  rice  from  the  irriga- 
tion company  and  selling  and  appropriating 
same  to  its  use  and  benefit,  and  that  the  an- 
swer of  said  Mlllhig  Company  did  not  claim 
any  lien  on  such  rice,  and  in  fact  had  none, 
and  the  value  thereof  exceeded  the  amount  of 
pialntifTs  demand;  that  a  large  portion  of 
the  rice  grown  on  said  premises  had  l>een  de- 
livered to  tenants  and  to  the  Bay  City  Rice 
Millbig  Company  and  to  the  Colorado  Valley 
Rice  Milling  Company,  all  of  which  plaintUfs 
well  knew,  and  well  knew  that  their  land- 
lord's lien  attached  also  to  such  rice,  and 
well  knew,  or  could  have  known,  that  this 
defendant  was  advancing  large  sums  to  said 
irrigation  company  under  said  mortgage,  and 
if  plaintiffs  Iiad  any  landlord's  lien  upon  any 
rice,  they  knew,  or  oould  have  known,  that 
this  defendant  had  a  Junior  Hen  thereon,  and 
it  was  the  duty  of  plaintlfTs  to  collect  their 
debt  so  as  to  least  interfere  with  this  defend- 
ant In  the  collection  of  its  debt;  that  the 
claims  against  the  tenants  and  the  Colorado 
Valley  Rice  Milling  Company  are  now  barred, 
and  the  voluntary  dismissal  by  plaintiffs  of 
said  milling  companies  was  laches,  and  caus- 
ed it  and  plaintiffs  to  l>oth  lose  their  cause 
of  action  against  them  unless  they  were  again 
made  parties ;  that  by  reason  of  the  premises 
plaintiffs  are  estopped  from  asserting  fnrther 
claim  against  this  defendant ;  that  it  was 
entitled  to  a  marshaling  of  securitleB,  and  to 
have  plaintiffs  first  satisfy  its  claim  out  of 
the  rices  in  the  hands  of  said  companies,  or 
if  sold  by  them,  then  this  defendant  would  be 
entitled  to  have  the  Judgment  so  entered  that 
said  parties  would  be  first  required  to  pay 
the  Judgment,  or  so  much  thereof  as  the  pro- 
ceeds would  warrant,  and  that  this  defendant 
pay  only  what  balance  might  remain,  if  any, 
etc.  The  prayer  was  tliat  said  milling  com- 
panies be  made  parties  defendant,  and  tliat 
the  Judgment,  if  any,  t>e  rendered  so  that  it 
will  fully  protect  this  defendant,  and  also 
tliat  as  to  this  defendant  plaintlfTs  take  noth- 
ing. On  June  5,  1906,  plaintiffs  filed  a  mo- 
tion stating  that,  as  shown  by  the  second 
amended  supplemental  petition,  they  entered 
into  an  agreement  with  the  Bay  City  Rice 
Milling  Company  to  dismiss  their  action 
against  it  Plaintiffs  now  formally  dismiss 
same,  and  ask  that  an  order  be  entered  to 
that  ^ect,  which  was  done  as  follows:  "Now 
on  this  5tb  day  of  June,  1906^  the  plaintlfTs 
In  this  cause  asked  for  and  obtained  permis- 
sion to  file  second  amended  first  supplemental 
petition,  and  afterwards  the  plaintiffs  dla- 
mlssed  this  cause  as  to  the  Bay  City  Rice 
Milling  Company,  acceding  to  t^rms  of 
agreement  between  plaintiffs  and  Bay  Oty 
Rice  Milling  Company,  dated  April  30,  1906. 
Houston  Rice  Milling  Company  asked  for 
and  was  given  leave  to  file  fourth  amended 
answer." 

There  appears  to  have  t>een  no  exception 
taken  to  this  order  of  dismissal.  However,  on 
fgame  date,  June  5, 1906,  the  Bay  Olty  Rice  Mill- 
ing Company  filed  a  supplemental  answer  t0 
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said  third  amended  petition  of  the  Houston 
Rice  Mining  Company  demurring  thereto,  u];>on 
the  ground  that  the  answer  shows  no  canse  of 
action  against  It,  nor  any  right  to  retain  it 
as  a  partr,  after  being  dismissed  by  plaln- 
tlflb;  and  setting  up  the  said  agreement  of 
AprU  80,  1906,  and  pleading  It  in  bar  of  any 
farther  prosecution  of  the  suit  against  it  by 
plalntiffs.  On  June  11,  1906,  the  Houston 
Rice  Milling  Company  filed  its  fourth  amend- 
ed answer  upon  which  the  trial  '^as  had. 
The  pleading  U  voluminous,  and  in  substance 
was  as  follows:  General  demurrer  and  de- 
nial and  plea  of  the  statute  of  two  years  be- 
fore the  filing  of  the  third  amended  petition. 
I^>eclal  plea,  referrhig  to  previous  pleadings, 
and  alleging  that  Its  liability,  if  any,  to  plain- 
tiffs was  for  a  Joint  tort  committed  by  it  and 
the  Bay  City  Rice  Milling  CMnpany,  and 
pleading  the  execution  of  said  agreement  for 
dismissal  of  April  30,  1906,  alleging  that  said 
agreement  enured  to  Its  benefit,  and  operat- 
ed to  release  it  from  any  liability  to  plain- 
tiffs. Also  a  reallegation  of  its  special  plea 
that  It  acted  as  a  broker  In  selling  the  rice 
without  any  notice  of  any  claim  of  plaintiffs, 
and  that  the  sales  made  by  it  were  ail  made 
more  than  30  days  after  the  removal  of  the 
rice  from  plaintiffs'  premises.  Also,  substan- 
tially,  the  matters  that  were  set  up  in  the 
third  amended  original  answer.  The  prayer 
of  this  pleading  was  that  the  Bay  City  Bice 
Milling  Company  be  made  a  defendant  and  be 
required  to  answer  herein ;  tliat  on  final  hear- 
ing plaintiffs  take  nothing  against  this  de- 
fendant, and  If  any  Judgment  against  defend- 
ant be  entered  that  it  be  so  worded  as  to 
fully  protect  the  interests  of  this  defendant, 
and  that  It  have  Judgment  over  agaii^t  the 
Bay  City  Bice  Milling  Company  for  any 
amount  it  may  be  required  to  meet  on  account 
of  said  Judgment.  This  was  the  first  plead- 
ing by  which  this  defendant  asked  for  a  Judg- 
ment in  Its  favor  against  the  Bay  City  Rice 
Milling  Company. 

On  June  25,  1906,  plaintiff  filed  another 
amended  supplemental  pleading:  "On  June 
25,  1906,  the  plaintiffs  filed  their  second 
amended  first  supplemental  petition,  consist- 
ing of  general  demurrer  and  two  special  ex- 
ceptions, a  g«ieral  denial  of  all  the  allega- 
tions contained  In  defendant  Houston  Rice 
Milling  Company's  fourth  amended  answer; 
reaffirming  the  allegations  of  its  third  amend- 
ed petition,  and  denying  the  right  to  the  spe- 
cial relief  prayed  for  said  fourth  amended 
answer,  because  the  plaintiffs  had  alleged  a 
several  conversion  of  property  upon  which 
the  plaintiffs  had  held  a  lien,  and  that  the 
plaintiffs  believed  that  they  would  be  unable 
to  show  definitely  the  amount  of  rice  appro- 
priated by  the  Bay  City  Rice  Milling  Com- 
pany, and  believed  that  $876  would  exceed 
the  value  of  the  rice,  and  that  a  settlement 
tot  such  sum  would  be  advantageous  to  the 
plaintiffs ;  that,  acting  upon  such  belief,  they 
made  the  contract  attached  to  said  supple- 
mental answer,  dated  April  30th,  1906,  and 


marked  'Bxhlblt  A,'  and  made  a  part  of  said 
answer;  alleging  that  such  agreement  was 
made  in  good  faith,  and  denying  the  intention 
of  the  parties  to  release  the  Houston  Rice 
Milling  Company  by  such  settlement,  and  al- 
leging that  the  contract  obliged  them  to  dis- 
miss said  cause  as  to  the  Bay  City  Rice  Mill- 
ing Company,  and  that  they  did  so  on  the  6th 
day  of  June,  1906,  setting  up  that  the  settle- 
ment inured  to  the  benefit  of  the  Houston 
Rice  Milling  Company  to  the  extent  of  the 
amount  received,  and  that  the  Houston  Rice 
Milling  Company  had  asserted  no  right  of 
contribution  or  other  relief  against  the  Bay 
City  Rice  Milling  Company  prior  to  June  4, 
1906,  such  date  being  subsequent  to  the  mak- 
ing of  the  agreement  relied  upon;  pleading 
that  the  relief  prayed  for  came  too  late,  was 
a  stale  demand,  and  setting  up  estoppel; 
setting  up  that  to  grant  the  relief,  in  so  far 
as  the  making  of  the  Bay  City  Rice  Milling 
Company  a  party,  would  delay  the  trial  of  the 
cause,  and  pleading  that  the  rice  converted 
by  the  Bay  City  Rice  Milling  Company  was 
covered  by  a  chattel  mortgage  given  by  the 
Sexton  Rice  &  Irrigation  Company  for  mon- 
eys loaned  to  the  Sexton  Company  by  the 
said  milling  company,  and  that  the  rice  so 
converted  was  insufficient  to  reimburse  such 
advances,  and  alleging  that  the  dismissal  was 
bad  without  objection  from  the  Houston  Rice 
Milling  Company,  and  that  J.  W.  Gaines,  one 
of  the  attorneys  for  the  Houston  Rice  Mill- 
ing Company,  withdrew  his  objections  in  open 
court.  On  the  2Sth  day  of  June,  1906,  the 
Houston  Rice  Milling  Company  filed  Its  first 
supplemental  petition,  answering  the  plead- 
ings of  the  plaintiffs,  consisting  of  a  general 
demurrer  and  five  special  exceptions,  and  a 
general  denial  of  all  the  allegations  of  the 
second  amended  first  supplemental  petition, 
except  those  admitting  the  settlement  with 
the  Bay  City  Rice  Milling  Company,  its  co- 
defendant,  and  alleging  that  such  settlement 
Was  a  full  and  complete  adjustment  of  all 
the  matters  In  controversy  between  the  par- 
ties and  the  several  defendants,  and  specially 
denying  that  It  ever  acquiesced  in  and  agreed 
to  the  dismissal  of  the  Bay  City  Rice  Milling 
Company  as  a  party  defendant  from  the 
cause,  or  that  It  ever  announced  In  open 
court  such  admission  or  agreement,  but  spe- 
cially denying  such  admission.  And  on  the 
25tb  day  of  June,  19Q6,  both  parties  announ- 
cing ready  for  trial  on  the  law  of  the  case, 
the  prayer  of  the  defendant  Houston  Rice 
Milling  Company  that  the  Bay  City  Rice  Mill- 
ing Company  be  again  made  a  party  defend- 
ant to  the  suit  was  considered  by  the  court, 
and  such  prayer  was  refused,  to  which  action 
of  the  court  defendant  excepted;  the  court 
on  the  same  day  overruled  all  of  the  general 
and  special  exceptions  of  the  Houston  Rice 
Milling  Company,  except  exception  No.  2  to 
the  plaintiffs'  supplemental  petition,  to  which 
action  of  the  court  the  defendant  Houston 
Rice  Milling  Company  excepted,  except  as  to 
the  sustaining  of  exception  No.  3^  and  as  to 
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that  the  plaintiffs  excepted,  and  on  the  same 
date  the  demurrers  and  exceptions  of  the 
plaintiffs  to  the  defendant  Houston  Rice  Mill- 
ing Company's  pleadings  were  oyerruled,  to 
which  action  of  the  court  plaintiffs  excepted. 
The  causes  having  been  submitted  to  the 
court  without  the  intervention  of  a  Jury,  and 
after  plaintiffs  had  submitted  their  testimony, 
the  defendant  Houston  Rice  Milling  Company 
filed  its  motion  requesting  the  court  to  ren- 
der a  Judgment  for  the  defendant,  for  the 
reasons  set  out  In  said  motion,  which  motion 
was  by  the  court  overruled  and  refused,  to 
which  action  of  the  court  the  Houston  Rice 
Milling  Company,  defendant,  excepted.  And 
the  trial  proceeded  and  resulted  in  a  Judg- 
ment In  favor  of  the  plaintiffs  and  against 
the  Sexton  Rice  &  Irrigation  Company  and 
Houston  Rice  Milling  Company  for  $2,124.14." 

Gaines  &  Corbett  for  appellants.  Bu  F. 
Hlgglns  and  J.  W.  Conger,  for  appellees. 

JAMES,  G.  J.  (after  stating  the  facts  as 
above).  The  second  and  nineteenth  assign- 
ments raise  a  question  of  limitations,  ap- 
pellant contending  that  plaintiffs'  cause  of 
action  was  barred  by  the  two  years'  statute. 
T|ie  pleadings  of  plaintiffs  show  that  the 
suit,  as  originally  brought,  was  for  a  money 
Judgment  against  the  irrigation  company  and 
against  all  parties  then  made  for  foreclosure 
of  a  statutory  lien  on  the  rice  in  the  hands 
of  the  Bay  City  Rice  Milling  Company  and 
the  Houston  Rice  Milling  Company. 

The  first  amended  petition  changed  this 
into  a  demand  based  on  a  conversion  of  the 
rice,  and  all  of  plaintiffs'  subsequent  amend- 
ed pleadings  preserved  the  form  of  demand. 
The  first  amended  petition  was  filed  on  June 
13,  1904.  The  testimony  showed  that  appel- 
lant and  the  Bay  City  Rice  Milling  Company 
received  the  rice  in  September,  October,  No- 
vember, and  December,  1903.  Consequently 
there  Is  no  ground  for  the  claim  that  two 
years  had  run.  We  regard  as  of  no  merit' 
whatever  the  contention  that  the  third  amend- 
ed petition  set  up  a  new  cause  of  action. 
We  overrule  said  two  assignments. 

Tps  ninth  and  tenth  assignments  are  in 
effect  that  the  court  erred  in  dismissing  the 
Bay  City  Rice  Milling  Company  as  a  party 
because  appellant  had  the  right  to  have  It 
continued  as  a  party  defendant,  the  pleadings 
of  plaintiffs  having  alleged  a  Joint  tort  and 
asked  for  a  Joint  and  several  judgment,  and 
that  the  court  also  erred  in  refusing  to  grant 
the  prayer  of  appellant  contained  in  its 
fourth  amended  answer,  in  which  It  asks 
that  the  Bay  City  Rice  Milling  Company  be 
again  made  a  party.  Appellant  in  this  con- 
nection presents  the  following  propositions: 
(1)  Where  the  pleadings  of  one  defendant  ask 
for  affirmative  relief  against  a  codefendant, 
the  plaintiff  cannot  dismiss  such  party.  (2) 
Where  wrongdoers  are  Jointly  sued,  and  a 
Joint  and  several  Judgment  is  asked,  it  is 
the  duty  of  the  court  to  assess  Judgment 
against  the  defendants  Jointly,  according  to 


the  equitable  Interests  of  the  defendants,  and 
the  plaintiff  cannot  dismiss  as  to  one  and 
deprive  the  other  of  such  right  (8)  Where 
more  than  one  person  is  concerned  In  the 
commission  of  a  wrong,  the  injured  party 
may  sue  one  or  all,  but  whoi  he  makes  Ills 
choice  he  is  concluded  by  it  The  last  of 
these  propositions  is  unsound,  particularly  in 
cases  of  tort  The  second  is  likewise  an 
erroneous  declaration  of  the  law,  unless  the 
pleadings^  of  a  defendant  set  up  some  state- 
of  facts  recognized  as  creating  a  right  in 
its  favor  as  against  the  other  defendants. 
The  first  of  these  propositions  is  the  only 
one  which  professes  to  present  such  a  matter 
and  this  we  shall  discuss. 

It  appears  that  on  Jane  6th  the  Bay  City 
Rice  Milling  Company  answered  appellant's 
third  amended  answer,  which  was  filed  June 
4,  1906.  Whether  or  not  this  was  after  the 
order  had  been  made  dismissing  it  on  June 
6th  does  not  expressly  appear.  If  It  entered 
an  appearance,  and  answered  a  pleading  of 
appellant  after  having  been  dismissed,  this 
would  liave  constituted  a  new  appearance, 
and  it  would  have  been  before  the  court  in 
respect  to  any  relief  asked  of  it  by  appellant 
in  such  pleading.  But  inasmuch  as  its  said 
pleading  demurred  to  appellant's  right  to 
retain  it  as  a  party,  after  its  dismissal,  and 
did  not  plead  the  order  of  dismissal,  but  only 
an  agreement  by  plaintiffs  to  dismiss  it  as 
a  fact  we  take  it  that  such  demurrer  had 
reference  to  the  fact  that  plaintiffs'  amended 
petition  then  in  force  had  omitted  it  as  a 
party,  and  sought  no  Judgment  against  it 
(the  Bay  City  Rice  Milling  Company).  The 
view,  that  the  Bay  City  Rice  Milling  Com- 
pany did  not  by  Its  said  answer,  make  It- 
self a  party  after  its  dismissal  from  the 
case,  is  corroborated  by  the  fact  that  on 
June  lltb,  when  appellant  filed  its  fourth 
amended  answer,  it  asked  to  have  the  Bay 
City  Rice  Milling  Company  made  a  party, 
and  when  the  case  was  reached  for  trial  ap- 
pellant did  not  treat  it  as  having  appeared 
again  after  dismissal,  but  on  the  contrary, 
treated  the  dismissal  as  effective,  and  al- 
leged it  and  moved  the  court  to  have  It 
made  a  party  defendant  and  required  to 
answer  as  prayed  for  in  the  fourth  amended 
answer  of  appellant  It  is  evident  from  ap- 
pellant's own  pleadings  that  the  Bay  City 
Rice  Milling  Company  did  not  appear  after 
the  order  of  dismissal.  It  seems  to  ns  that 
having  allowed  the  court  to  enter  an  order 
of  dismissal  without  excepting  thereto,  ap- 
pellant could  not  afterwards,  when  the  trial 
was  reached,  place  itself  in  a  ijosition  to 
complain  of  such  ruling,  by  having  the  court 
overrule  a  motion  then  made  to  have  the  dis- 
missed party  dted  and  excepting  thereto. 
The  utmost  benefit  appellant  conld  obtain 
from  the  last-stated  ruling  and  exception 
would  be  the  right  to  complain  of  being  re- 
fused the  privilege  or  right  to  have  the  Bay 
City  Rice  Milling  Company  made  a  party 
at  that  time  as  an  original  matter.    It  would 
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iiardly  be  seriously  contended,  after  the  case 
bad  been  proKresslng  for  several  years,  that 
It  \ras  an  abuse  of  the  court's  power  to  re- 
fuse, after  announcement  of  ready,  to  allow 
a  defendant  to  have  new  parties  brought  In 
for  its  benefit  and  especially  where  they 
had  l>een  parties,  and  were  recently  dis- 
missed without  exception  taken  to  such  or- 
der. There  are  cases,  such  as  partition, 
where  every  person  interested  is  a  necessary 
party,  and  cases  of  indispensable  parties,  in 
which  such  a  course  would  be  required  al- 
though productive  of  delay.  But  this  was 
not  of  ttiat  character  of  cases.  If  appellant 
was  entitled,  by  reason  of  its  mortgage  con- 
tract, to  relief  against  the  Bay  City  Rice 
MUIing  Ck>mpany,  it  might  as  well  be  assert- 
ed in  a  separate  suit  as  in  this  one.  We 
therefore  overrule  the  tenth,  ninth,  and 
eleventh  assignments. 

Under  the  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  assignments  several  questions 
are  raised  in  reference  to  testimony.  First 
That  T.  A.  Stone  was  allowed  to  testify  that 
the  rice  was  all  delivered  to  the  Houston 
Rice  Milling  Company  and  the  Bay  City 
Rice  Milling  Company,  and  that  from  the 
best  of  his  recollection  without  data  that 
less  than  half  of  the  four  or  five  thousand 
sacks  was  delivered  to  the  latter  and  more 
than  half  to  the  former.  Also,  that  same 
witness  was  allowed  to  testify  in  answer  to 
the  question:  "How  many  days  was  it  at 
the  greatest  calculation  from  the  time  the 
rice  was  threshed  until  it  was  received  by 
the  Houston  Rice  Milling  Co.r  that  "it 
would  not  take  over  two  or  three  weeks  at 
the  most;  if  a  car  went  straight  it  would 
not  take  more  than  two  or  three  days,  but 
cars  are  subject  to  delays ;  it  certainly  never 
would  take  over  two  weeks."  Also  asked: 
'"Would  it  be  more  than  SO  days  or  less  than 
30  days  from  the  date  of  threshing  before  it 
was  received  by  the  Houston  Rice  Milling 
Co.  from  the. Sexton  Irr.  Co.r*  Ans.  "It 
would  be  less 'than  thirty  days."  The  testi- 
mony first  quoted  was  objected  to  because 
the  answer  showed  the  witness  had  no  data 
by  which  he  could  testify,  and  because  the 
testimony  was  an  estimate  based  on  recollec- 
tion and  did  not  purport  to  be  facts.  We 
overrule  this,  as  the  testimony  was  of  a  fact 
and  his  stating  it  from  recollection  did  not 
serve  to  condemn  it  as  testimony,  as  wit- 
nesses generally  testify  to  facts  from  recol- 
lection. The  objection  went  more  to  Its 
weight  The  other  testimony  quoted  was 
more  of  a  fact  than  of  a  mere  conclusion. 
However,  the  case  was  tried  by  the  Judge, 
and  there  is  no  charge  made  by  appellant  that 
there  was  not  ample  other  testimony  to  es- 
tablish the  facts  indicated  by  the  above  an- 
swers. Railway  v.  Rutherford,  28  Tex.  Civ. 
App.  590,  68  S.  W.  826;  Beham  v.  Ghlo,  76 
Tex.  90.  12  S.  W.  996;  Smith  v.  Lee,  82  Tex. 
180.  17  S.  W.  S98. 

The  fourteenth  is  that  there  was  error  in 
admitting  a  deposition  of  T.  W.  Ford,  over 


the  objection  that  said  witness'  deposition 
had  been  taken  on  June  4,  1904,  which  had 
been  read  In  evidence,  and  the  deposition  in 
question — a  second  deposition — was  taken  by 
the  Houston  Rice  Milling  Company  without 
an  order  of  court.  It  appears  that  plaintiffs 
had  the  first  deposition  taken,  and  that  ap- 
pellant itself  had  the  second  one  taken.  Wc 
think  appellant  could  not  object,  on  the 
ground  stated,  to  a  deposition  taken  by  it- 
self. However  this  ma^  be,  it  appears  that 
the  testimony  contained  in  it  existed  In  the 
evidence  given  by  other  witnesses,  and  under 
the  cases  Just  cited,  the  trial  being  by  the 
Judge,  Its  presence  would  not  constitute  error 
that  should  affect  the  Judgment.  Appellant 
does  not  pretend  to  allege  in  its  brief  that 
there  was  not  other  testimony  to  the  same 
effect 

The  fifteenth  complains  of  testimony  of 
Manley  Sexton  that  he  negotiated  the  lease 
with  the  president  of  the  Sexton  Rice  &  Ir- 
rigation Company,  and  that  said  company 
was  to  pay  him  $2  an  acre  for  the  land,  which 
was  admitted  over  the  objection  that  there 
was  no  allegation  In  the  petition  as  to  the 
rental  value  of  the  land,  or  that  it  was  rent- 
ed by  the  acre,  or  alleging  the  relative  value 
of  the  land  sold  (200  acres),  or  to  the  re- 
mainder (1,800  acres).  There  was  an  allega- 
tion that  200  acres  had  been  sold  off  the 
tract,  and  also  that  the  proportionate  amoiut 
of  the  contract  rental  price  of  $4,000  for  thL' 
1300  acres  remaining  was  $3,600.  This  would 
be  the  prima  facie  effect  of  tlie  fact  that  200 
acres  of  a  tract  of  2,000  acres  leased  for  $4,- 
000  had  been  sold  off,  in  the  absence  of  evi- 
dence indicating  the  propriety  of  a  different 
understanding;  consequently  the  testimony 
was  harmless.  The  assignment  Is  overruled, 
and  In  this  connection  the  twenty-seventh 
also. 

The  eighth  assignment  Is  that  the  court  re- 
fused to  Instruct  the  Jury  to  find  in  appel- 
lant's favor,  after  plaintiffs  rested  their  case. 
First.  It  is  asserted  that  the  evidence  fails 
to  show  what  quantity,  if  any,  of  the  rice 
was  received  by  appellant,  and  falls  to  show- 
that  the  rice  had  not  been  removed  from  the 
premises  for  more  than  30  days  prior  to  its 
receipt  by  appellant;  and  It  fails  to  show  that 
any  part  of  the  rice  it  received  was  milled 
and  sold  prior  to  30  days  from  the  date  of 
its  removal  from  the  premises;  and,  further, 
that  the  testimony  shows  that  the  landlords 
made  no  claim  or  took  any  steps  to  protect 
their  Men,  and  shows  that  all  the  rice  receiv- 
ed by  appellant  was  received  at  Houston 
"not  later  than  December  1,  1903."  The 
books  of  the  Sexton  Irrigation  Company  and 
those  of  appellant  afforded  evidence  timt  the 
rice  reached  the  bands  of  appellant  in  less 
than  30  days  after  its  removal  from  the  rent- 
al premises,  and  the  quantities  thereof.  The 
evidence  shows  that  the  rice  received  by  it 
Avas  disposed  of  by  appellant  The  fact  that 
the  landlords  made  no  claim  nor  took  steps 
to  prevent  a  conversion  may  b(^cenceded.<  It 
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appears  that  appellant  took  a  mortgage  on 
the  crop  which  was  subject  to  the  landlords' 
lien,  and  by  virtue  of  the  provisions  of  this 
mortgage  received  rice  in  sufflcient  quantity 
and  value  to  satisfy  the  demands  of  the 
landlords,  and  disposed  of  it.  These  facts 
were  against  the  propriety  of  an  instructed 
verdict  for  appellant.  In  the  motion  for  such 
Instruction  there  were  other  grounds  stated, 
none  of  which  are  tenable,  viz.:  That  the  un- 
disputed evidence  was  that  appellant  was 
acting  In  the  capacity  of  a  broker  in  milling, 
preparing  for  market  and  selling  the  rice. 
This  was  not  the  undisputed  evidence,  for 
It  appeared  to  have  been  acting  under  its 
mortgage  contract  and  in  its  own  interest 
Further,  that  the  action  was  orlglnaHy  for  a 
Joint  tort  against  appellant  and  the  Bay  City 
Rice  Milling  Company,  and  plalntifTs  had  dis- 
missed the  latter  when  the  latter  had  re- 
ceived more  rice  than  was  sufficient  to  satis- 
fy plaintiffs'  rent  claim.  The  facts  showed 
tort  committed  by  both,  but  In  reference  to 
different  lots  of  rice,  not  a  Joint  tort,  but  If 
there  had  been  a  Joint  tort  committed,  nei- 
ther wrongdoer  could  complain  of  a  dismissal 
of  the  other.  Further,  that  the  Bay  City  Rice 
Milling  Company  had  settled  with  plaintiffs 
and  received  a  discharge  so  far  as  its  liability 
was  concerned,  and  that  this  operated  as  a 
discharge  of  appellant  This  was  not  so.  If 
the  Bay  City  Rice  Milling  Company  convert- 
ed any  of  the  rice  grown  on  the  premises,  it 
was  of  other  rice  than  that  received  by  ap- 
pellant There  was  no  Joint  act  of  conver- 
sion though  both  were  in  fraud  of  plaintiffs' 
lien;  and  the  rule  that  satisfaction  by  one 
Joint  tort-feasor  discharges  the  other  does 
not  seem  to  have  any  application  whatever. 
See  Railway  v.  Darr,  93  S.  W.  166,  15  Tex. 
Ct  Rep.  146,  and  cases  there  cited  and  dis- 
cussed. The  agreement  was,  however,  in  ex- 
press terms  a  mere  covenant  not  to  sue,  and 
expressly  stipulated  that  "It  is  a  covenant 
not  to  sue  said  Bay  City  Rice  Milling  Com- 
pany on  account  of  the  matters  and  things 
set  up  in  plaintiffs'  petition,  and  that  plain- 
tiffs expressly  reserve  and  retain  the  right  to 
proceed  against  the  Sexton  Rice  &  Irrigation 
Company  and  the  Houston  Rice  Milling  Com- 
pany for  the  recovery  of  the  balance  due  up- 
on the  indebtedness  set  up  and  described  in 
plaintiffs'  petition,  and  that  nothing  herein 
contained  shall  be  In  any  wise  construed  as 
affecting  or  releasing  the  liability  of  the  Sex- 
ton Rice  &  Irrigation  Company  and  Houston 
Rice  Milling  Company  for  said  balance  due 
plaintiffs,"  and  that  the  amount  received  for 
the  release  was  to  be  applied  as  a  credit  on 
said  indebtedness.  Other  grounds  appear  in 
the  motion,  but  they  have  been  practically 
disposed  of  by  what  has  already  been  dis- 
cussed. 

The  receipt  of  the  rice  by  appellant  un- 
der a  mortgage  for  its  own  benefit  and  for 
the  purpose  of  using  it  to  satisfy  Its  mort- 
gage, within  30  days  after  its  removal  from 
the  piemiges,  wias  a  conversion  within  that 


time  as  respects  the  landlords'  lien.  That 
plaintiffs  did  not  bring  suit  within  30  days 
after  the  removal  makes  no  difference:  Nor 
that  they  failed  to  assert  a  claim  <Nr  to  take 
any  other  steps.  Zapp  y.  Johnson,  87  Tex. 
641,  30  8.  W.  861;  Mensing  v.  Cardwell,  33 
Tex.  Civ.  App.  16,  75  8.  W.  347.  In  view  of 
these  decisions  and  what  has  been  said, 
we  overrule  also  the  sixteenth,  seventeenth, 
eighteenth,  twentletii,  twenty-first  and  twen- 
ty-fifth assignments. 

The  twenty-second,  twenty-third,  twenty- 
fourth,  and  twenly-elghtb  assi^ments  Insist 
that  there  was  no  evidence  tliat  plaintiffs 
had  a  landlords'  lien  on  the  rice  received  by 
appellant;  that  there  was  no  evidence  that 
such  rice  came  from  the  lands  beltmglng  to 
plaintiffs,  and  that  there  was  no  evidence 
that  plaintiffs'  rice  was  converted  by  appe- 
lant Our  conchisions  of  fact  di^Kise  of 
these  matters. 

We  conclude  as  facts,  in  view  of  what  was 
done  by  the  trial  Judge,  that  plaintiffs  had  a 
landlord's  lien  on  the  rice  grown  on  the  lands 
leased  to  the  Sexton  Irrigation  Company, 
that  while  said  lien  was  in  force — that  ta, 
that  within  30  days  after  its  removal  from 
the  lands — the  appellant  by  virtue  of  a  mort- 
gage which  included  the  crops,  which  mort- 
gage was  subordinate  to  the  landlords'  Itoi, 
received  under  the  terms  of  said  mortgage 
for  its  own  benefit  enongh  of  the  rice  grown 
upon  the  premises  to  more  than  satisfy  plain- 
tiffs' demand  tor  rent  and  disposed  of  the 
same. 

The  Judgment  la  affirmed. 


WILL  A.  WATKIN  MUSIC  CO.  v.  BA8HAM. 

(Court  of  Civil   Appeals  of  Texas.     Dee.  14, 

1907.    On  Rehearing,  Jan.  11,  1908.) 

1.  Release  — Of  Joint  Debtor  —  Co ksxeuo- 
tion— aobeekxnt  not  to  sue. 

Defendant  and  S.  having  signed  certain 
notes  jointly,  plalntiS,  the  bolder  of  the  notes, 
executed  a  release  to  S.,  reciting  that  the  notea 
were  to  be  maintained  and  payment  demanded 
from  defendant  and  that  the  instrament  did  not 
release  defendant  the  right  to  collect  from  him 
being  reserved.  Held  not  a  tedinical  release, 
but  an  agreement  not  to  sue  S.,  and  therefore 
the  instrument  did  not  discharge  defendant  from 
liability.  J 

2.  CoNTBiBtmoN— Co-Oblioobs. 

Where  defendant  and  S.  were  eoobligora  j 
on  certain  notes,  and  the  holder  released  S. 
from  liability  by  an  agreement  not  to  sue  her 
on  the  notes,  such  release  did  not  relieve  her 
from  liability  to  contribute  to  defendant  in  the 
event  he  was  required  to  pay  more  than  his  just 
proportion  of  the  debt. 

8.  Bills  and  Notes— Co -Makebb— Extent  or 
Liability. 

Where  defendant  and  S.  signed  certain 
notes  jointly,  and  the  holder  executed  a  cove- 
nant not  to  sue  S.,  the  court  erred  in  rendering 
judgment  against  defendant  for  only  one-half  of 
the  amount  of  the  notes,  he  being  primarilT 
liable  for  the  whole  debt. 
4.  Appeai/— Revebsal— REHninoH   or  Judo- 

KENT. 

Where  a  case  has  been  tried  by  the  conrt 
without  a  jury  and  conclusions  of  fact  found, 
and  the  court  erroneously  jrendeted,  Jodpnent 
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against  defendant  for  one-half  of  the  debt  when 
he  was  in  fact  liable  to  plaintiff  for  the  entire 
debt,  the  court  of  appeals,  on  reversal,  will  ren- 
der such  judgment  as  should  have  been  entered 
in  the  trial  court. 

Appeal  frmu  Dallas  County  Court;  H.  F. 
Lively,  Judge. 

AcUon  by  the  Will  A.  Watkln  Music  Com- 
pany against  T.  J.  Basham.  From  a  Judg- 
ment for  plaintiff  for  less  tlian  the  relief  de- 
manded, it  appeals.    Reversed  and  rendered. 

This  suit  was  brought  In  the  county  court 
of  Dallas  county,  Tex.,  by  appellant,  the 
Will  A.  Watkln  Music  Company,  against  ap- 
pellee, T.  J.  Basham,  to  recover  upon  12 
promissory  notes,  executed  on  the  18th  day  of 
April,  1906,  by  appellee  and  one  Mrs.  Nina 
Shlnn,  and  made  payable  to  the  appellant  at 
Dallas,  Tex.,  11  of  which  are  for  the  sum  of 
$30  each,  and  1  for  the  sum  of  $20,  and  to 
foreclose  a  chattel  mortgage  upon  a  certain 
piano  for  the  purchase  price  of  which  said 
notes  were  given.  Appellee  by  first  amended 
original  answer  pleaded  that  appellant,  with- 
out  his  knowledge  or  consent,  had  released 
Mrs.  Nina  Shlnn,  who  had  also  signed  the 
notes ;  that  he  was  surety  on  the  said  notes 
and  not  principal,  and  that  the  release  of 
Mrs.  Shlnn  released  him  of  all  liability  upon 
the  notes ;  and  further  pleaded  in  the  alter- 
native that,  If  he  was  not  a  surety,  he  was  a 
Joint  maker,  praying  that,  tn  the  event  the 
court  found  he  was  a  joint  maker,  he  be  held 
liable  for  one-half  of  the  amount  of  notes. 
Appellant  by  first  supplemental  petition  plead- 
ed that  Mrs.  Shlnn  had  never  been  liable 
upon  the  notes ;  that  it  was  understood  by  all 
the  parties  at  the  time  of  execution  of  notes 
that  appellee  alone  was  to  be  looked  to  for 
payment  of  same;  that,  after  the  execution 
of  notes  and  while  the  piano  In  question  was 
In  the  possession  of  Mrs.  Shlnn,  appellee  had 
promised  appellant  to  pay  the  full  amount  of 
the  notes.  If  the  piano  was  delivered  to  him ; 
that  the  release  given  by  plaintiff  to  Mrs. 
Shlnn  In  no  way  released  appellee  of  his  lia- 
bility on  the  notes,  as  all  of  Its  rights  against 
appellee  were  expressly  reserved  therein; 
that  after  obtaining  the  piano  from  Mrs. 
Shlnn  It  had  tendered  the  same  to  appellee, 
but  that  the  latter  refused  to  receive  the 
piano  or  pay  the  notes,  or  any  part  of  them. 
Appellant  tendered  the  piano  to  appellee  at 
the  trial.  The  case  was  tried  before  the 
court  on  the  20th  day  of  December,  1906, 
■without  the  intervention  of  a  Jury,  and  Judg- 
ment rendered  in  favor  of  plaintiff  for  one- 
balf  of  the  amount  of  the  notes,  principal,  in- 
terest, and  attorney's  fees,  $203.44,  with  fore- 
closure of  lien  upon  piano.  To  which  Judg- 
ment plaintiff  excepted,  and  perfected  an  ap- 
peal.   The  facts  appear  In  the  opinion. 

Jno.  M.  McCoy  and  G.  D.  Hunt,  for  appel- 
lant   Ouynes  &  Golgin,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  On  the  18th  of  April,  1905,  T.  J. 
Basham  and  Mn.  Nina  Shlnn  executed  and 


delivered  tp  the  Will  A.  Watkln  Music  Com- 
pany, In  the  city  of  Houston,  11  promissory 
notes  for  $30  each  and  1  for  $20.  Said  notes 
drew  6  per  cent,  per  annum  Interest  to  ma- 
turity and  10  per  cent,  after  maturity,  and 
also  10  per  cent  additional  for  attorney's 
fees,  if  placed  in  the  hands  of  an  attorney 
for  collection.  Said  notes  retained  a  Hen  on 
one  Watkln  Art  Style  Piano,  No.  324,050,  and 
further  provided  that  the  failure  to  pay  one 
or  either  of  said  notes,  when  the  same  be- 
came due,  matured  the  unpaid  notes,  and 
that  said  Will  A.  Watkln  Music  Company 
should  have  the  right  to  take  said  piano  on 
the  failure  of  the  makers  to  pay  eaid  notes, 
or  either  of  them.  These  notes  with  the 
check  of  Basham  for  $25  were  given  In  pay- 
ment of  the  piano  upon  which  the  Hen  was 
retained.  They  were  the  joint  obligation  of 
T.  3.  Basham  and  Mrs.  Nina  Shlnn.  When 
the  first  note  became  due  and  payable  on 
July  18,  1906,  It  was  presented  to  both  T. 
J.  Basham  and  Mrs.  Nina  Shlnn  for  pay- 
ment and  payment  was  refused  by  each  of 
them,  and  plaintiff  then  declared  each  and  all 
of  said  notes  due  and  payable.  On  August 
11,  1906,  Will  A.  Watkln  Music  Company, 
plaintiff,  through  Its  agent  E.  I.  Conkling, 
secured  possession  of  said  piano  from  Mrs. 
Nina  Shinn  by  and  through  the  execution  of 
the  following  instrument,  to  wit:  "Houston, 
Texas,  August  11,  1906.  This  Is  to  certify 
we  hereby  agree  to  release  Mrs.  Nina  Shlnn 
of  her  obligation  In  payment  for  Watkln  Art 
Style  Piano.  The  notes  of  signature,  bear- 
ing T.  J.  Basham  and  Mrs.  Nina  Shlnn,  will 
be  maintained,  holding  said  payment  on  said 
T.  J.  Basham  until  paid  by  him.  This  does 
not  release  said  T.  J.  Batsham  of  obligations 
to  the  said  Will  A.  Watkln  Music  Company. 
They  reserve  the  right  to  collect  notes  as  pre- 
scribed therein.  (Signed)  Will  A.  Watkln 
Music  Company,  B.  I.  Conkling,  Manager." 
Said  Instrumoit  of  release  of  the  said  Mrs. 
Nina  Shlnn  was  executed  and  delivered  by 
the  plaintiff  to  said  Mrs.  Nina  Shlnn  with- 
out the  knowledge  and  consent  of  defendant, 
T.  J.  Basham. 

The  question  raised  by  this  appeal  is,  what 
construction  is  to  be  given  to  this  Instrument? 
The  trial  court.  In  effect  held  that  the  same 
not  only  released  Mrs.  Nina  Shlnn  from  the 
payment  of  the  notes  as  to  plaintiff,  but  also 
released  T.  J.  Basham,  except  as  to  his  pro- 
portionate part,  which  he  held  was  one-half 
of  the  amount  of  the  notes,  and  proceeded  to 
render  judgment  against  him  In  plaintlfTs 
favor  for  one-half  the  amount  called  for  In 
the  notes.  This  release  expressly  states  that 
It  does  not  release  T.  J.  Basham,  but  the  said 
Will  A.  Watkln  Music  Company  reserves  the 
right  to  collect  the  notes  as  therein  described. 
There  can  be  no  question,  then,  that  the  par- 
ties to  the  release  did  not  Intend  to  release 
T.  J.  Basham  from  the  notes.  Such  release 
did  not  have  the  effect  of  a  technical  release, 
but  must  be  construed  as  only  an  agreement 
not  to  charge  the  party  to  w^om  It  U  ^ven. 
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It  Is,  in  effect,  a  covenant  not  to  sne  Mrs. 
Sbinn  upon  the  notes,  but  leaves  her  co- 
obligor,  Basbam,  liable  thereon  the  same  as 
If  no  release  bad  been  given.  Merchants' 
Nat.  Bank  v.  McAnulty  (Tex.  Civ.  App.)  31  8. 
W.  1091;  Merchants'  National  Bank  v.  Mc- 
Anulty. 89  Tex.  124,  38  S.  W.  004;  Elgin 
City  Banking  Co.  v.  Self  (Tex.  Civ.  App.)  36 
S.  W.  053;  Parmelee  v.  Lawrence,  44  111. 
405;  Ellis  V.  Esson,  60  Wis.  138,  6  N.  W.  618, 
36  Am.  Rep.  830 ;  24  A.  &  E.  Ency.  of  Law 
(2d  Ed.)  p.  293;  Parsons  on  Contracts,  vol. 
1,  p.  25  (9th  Ed.).  As  between  Basbam  and 
the  plaintiff,  he  Is  liable  for  the  full  amount 
called  for  by  the  notes,  but  the  notes  being 
the  Jo4nt  obligation  of  himself  and  Mrs. 
Shlnn,  should  he  pay  more  than  his  just  pro- 
portion of  the  same,  he  Is  entitled  to  con- 
tribution. The  Instrument  does  not  deprive 
Basbam  of  the  right  to  demand  contribution 
of  Mrs.  Shinn  In  the  event  he  pays  more  than 
hte  Just  proportion  of  the  debt,  notwithstand- 
ing she  had  been  released  by  the  music  com- 
pany. Merchants'  Nat  Bank  v.  McAnulty,  80 
Tex.  124,  33  S.  W.  Oea 

We  are  asked  to  reverse  the  Judgment  and 
render  the  same  in  favor  of  appellant  for  the 
full  amount  of  the  notes  sued  on.  The  case 
having  been  tried  by  the  court  without  a 
Jury,  and  conclnslons  of  fact  filed,  we  will 
proceed  to  render  such  Judgment  as  should 
have  been  entered  In  the  trial  court  It  is 
ordered  that  the  Judgment  be  reversed,  and 
Judgment  here  rendered  for  appellant  for  the 
amount  of  the  notes  sued  on,  with  6  per  cent 
per  annum  interest  to  their  maturity,  and  10 
per  cent  per  annum  Interest  from  maturity 
to  the  present  time,  with  10  per  cent,  on  the 
amount  for  attorney's  fees,  and  that  appel- 
lant's lien  on  the  piano  described  In  the  peti- 
tion be  foreclosed. 

Reversed  and  rendered. 

On  Rehearing. 

Complaint  is  made  in  the  motion  for  re- 
hearing that  we  failed  to  consider  the  cross- 
assignments  of  error  filed  by  appellee.  The 
cross -assignxnentB  were  folly  considered  by 
this  court,  and  because  we  were  of  the  opinion 
they  were  without  merit  they  were  overruled. 
The  remarks  in  the  opinion  are  applicable 
to  many  of  the  croas-asslgrnments,  and  those 
not  discussed  were  not  considered  well  taken. 

The  motion  for  rehearing  is  overruled. 


PRUGIA  et  al.  v.  TRDBHBART  et  al.« 

(Court  of  Civil   Appeals  of  Texas.     Nov.   21, 

1907.    On  Rehearing,  Jan.  16,  1908.) 

1.  TbiaI/— Reception  or  Evidence— Ordbb  o* 
Proof— Deeds  in  Chain  op  Title. 

In  trespass  to  try  title,  where  defendants 
claim  title  in  themselves,  they  need  not  intro- 
duce deeds  constituting  links  in  their  chain  of 
title  in  the  order  of  their  execution,  beginning 
with  the  original  grant  from  the  sovereignty, 
but  may  vary  the  order  to  suit  their  convenience, 

•Writ  of  error  denied  by  Supreme  Court. 


subject  to  the  direction  of  the  court  in  its  dis- 
cretion. 

[EkL  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  138,  130,  143J 

2.  Deeds  —  Evidence  —  Title  undeb  Last 

Deed— NoNCLAiH  bt  Gbantob. 

In  trespass  to  try  title,  where  defendants 
seek  to  show  by  circumstances  the  execntion  of 
a  lost  deed  in  their  chain  of  title,  which  deed, 
together  with  another  in  evidence,  took  out  of 
the  grantor  all  title  to  the  land,  and  left  none 
to  descend  to  his  heiis,  through  whom  plaintiffs 
claim,  evidence  that  the  entire  tract  of  land  was 
being  traded  in,  bought,  and  sold  by  piersons 
claiming  under  the  lost  deed,  was  admissible  to 
show  assertion  of  title  and  ownership  nnder  it, 
and  also  in  connection  with  evidence  of  non- 
claim  by  the  grantor  in  such  lost  deed  and  ih 
heiiB. 

[Ed.  Note.— For  eases  in  point,  see  Gent  Die. 
VOL  16,  Deeds,  {{  614-616.] 

8.  Saio— Recitals  in  Deeds  or  Chain  or 
Title. 

In  trespass  to  try  title,  where  defendants 
seek  to  establish  title  m  themselves  through  two 
deeds  from  Y.,  a  deed  between  third  parties  to 
part  of  the  tract  in  question,  which  recited  a 
chain  of  title  from  Y.  through  his  two  deeds,  ex- 
tending over  a  period  of  50  years,  was  admis- 
sible as  a  link  in  defendant's  chain  of  title,  and 
ai  a  circumstance  showing  a  continuous  claim 
of  title  and  ownership. 

4.  Vendob  and  Pubchabeb — Bona  Fidk  Pub- 
CHASEBS  —  Notice  —  Recobds— Abstract  of 
Title. 

An  abstract  of  title  made  from  pnblic 
records  before  their  destruction  and  recorded 
afterwards  is  not  notice  to  a  purchaser  of  land, 
of  a  deed  to  the  land  from  his  grantors'  an- 
cestor to  a  third  person,  set  forth  therein,  an- 
less  he  would  have  learned  of  the  abstract  and 
its  contents  by  such  investigation  as  a  prudent 
man  acting  in  good  faith  would  have  exercised, 
and  unless  a  prudent  man  acting  with  reasonable 
diligence  would  have  concluded  that  the  deed  le- 
cit^  therein  as  conveying  his  land  had  been 
executed. 

[Ed.  Note. — ^For  cases  in  point,  see  (3ent  Dig. 
vol.  48,  Vendor  and  Purchaser,  SS  477-494.] 

6v  Same— Possession  or  Thibd  Pebsonb. 

A  purchaser  of  land  must  take  notice  of 
the  character  of  title  under  which  persons  in 
possession  of  any  portion  of  the  land  claim  an 
mterest  therein. 

[Ed.  Note.— For  cases  in  point  see  Ont  XHf. 
vol.  48,  Vendor  and  Purchaser,  {{  540-551.] 

6.  Evidence— boctJMENTABY  Evidence— Rec- 
obds OF  Deeds— Abstract  of  Title. 

An  abstract  of  title  made  by  a  county  cleric, 
and  certified  by  him  to  have  been  taken  from 
the  record  of  deeds  in  his  office,  is  admissible  in 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  (Sent  Dig. 
vol.  20,  E>vidence,  H  1317,  1318.] 

7.  Tbiai/— Conduct  or  Jury— Takino  Papers 
TO  JuBY  Room. 

Where  an  abstract  of  title  is  introduced  in 
evidence  independently  of  an  attached  deposi- 
tion of  the  county  clerk,  which  is  also  intro- 
duced to  show  that  the  abstract  was  made  from 
the  records,  the  abstract  becomes  an  indei>endent 
piece  of  written  evidence,  and  may  be  taken  by 
the  juiy  in  their  retirement  under  Kev.  St  ISO.'), 
art.  1303,  providing  that  the  jury  may  take  with 
them  any  written  evidence  except  depositions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §t  732-737.] 

8.  Appeal  —  Assignments  or  Error  —  Scm'B 

AND   E^FTECT. 

Where  assignments  of  error  go  to  the  ad- 
mission of  an  entire  deposition  of  a  county  clerk 
and  an  abstract  of  title  attached  thereto,  they 
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do  not  raise  the  qneation  of  the  admissibility  of 
any  particnlar  portion  of  the  abstract. 

».  Evidence  —  Best  and   Seoondabt  —  Lost 
Dekd — PKOor  OF  Loss  and  Sbabch. 

Bvidence  as  to  the  loM  of  a  deed  and 
search  therefor  examined,  and  held  to  sustain 
the  exercise  of  the  court's  discretion  in  holding 
it  sufficient  as  a  predicate  for  the  introduction 
of  secondary  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {{  612^7.] 

10.  SaKB— DOCTTHENTABY   SVIDENOB— ANOIBNT 

Dbeos  —  Execution  bt  Aoeni  —  Pbesump- 

tion  of  aoent'8  altthobitt. 

When  a  deed  by  an  agent  is  shown  by  cir- 
cumstances to  have  been  executed,  and  is  more 
than  30  years  old,  the  agent's  power  will  be 
presumed. 

TKd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |  1622.] 

11.  Sauk— Deeds. 

A  deed  found  in  possession  of  the  daughter 
of  one  of  the  grantees,  and  ezecnted  in  1835 
before  a  primary  judge  or  "judge  of  the  first  in- 
stance," signed  by  him  with  instrumental  and 
assisting  witnesses,  and  by  the  grantor,  which 
recites  m  the  body  thereof  that  the  grantor  ap- 

E eared  before  the  judge  and  acknowledged  that 
e  executed  it,  is  admissible  in  evidence,  both 
as  a  duly  authenticated  instrument  and  as  an 
ancient  instrument. 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  20,  Bvidence.  |(  161^ie27.1 

12.  Baioc 

Hie  fact  that  such  deed  was  found  among 
the  iwpers  of  one  of  the  grantees,  in  possession 
of  his  daughter  instead  of  among  the  public 
archives,  does  not  throw  suspicion  on  it 

13.  Recobds— Rebkoistsation  of  Deed. 

Where  a  deed  was  authenticated  so  as  to 
entitle  it  to  registration  under  the  law  in  force 
at  its  execution,  and  was  duly  recorded  in  1849, 
its  reregistration  in  1894,  after  the  destruction 
of  the  public  records,  is  suflScient  for  all  pur- 
poses of  notice  after  that  date,  under  the  ex- 
press provisions  of  Rev.  St  1895,  art  4662. 

On  Rehearing. 

14.  Deeds— Bvidenck—Pbesumptiohs. 

In  trespass  to  try  title,  where  defendants 
claim  under  a  lost  deed  over  30  years  old,  and 
they  and  those  under  whom  they  hold  have 
during  that  time  openly  and  with  the  acquies- 
cence of  plaintifCs  claimed  and  exercised  such 
acts  of  ownership  as  might  reasonably  be  ex- 
pected from  the  owners,  and  the  alleged  grantor 
in  the  lost  deed  did  not  claim  ownership  nor 
did  his  children  during  their  lifetime,  and  did 
not  ]>ay  taxes  on  the.  land,  and  recitals  in  instru- 
ments and  records  over  30  years  old  tend  to  sup- 
port defradants'  title,  the  jury  may  presume  the 
existence  of  the  deed. 

19b    SAMK— iNSTBUCnONS. 

In  trespaaB  to  try  title,  where  defendants 
claim  under  a  lost  deed,  a  charge  that  if  the 
jury  find  that  it  is  more  reasonable  to  presume 
that  the  alleged  grantor  in  the  lost  deed  executed 
the  deed  than  to  presume  to  the  contrary,  they 
will  answer  "yes,"  but  if  they  believe  it  more 
reasonable  to  presume  that  he  did  not  execute 
the  deed,  they  will  answer  "no,"  is  not  objec- 
tionable as  placing  on  plaintiffs  the  burden  of 
showing  tbat  the  alleged  grantor  did  not  execnts 
the  deed. 

Appeal  from  District  Court,  Uberty  Cona- 
ty ;  L.  B.  Rlghtower,  Judge. 

Trespass  to  try  title  by  Rachel  Fmgia  and 
others  against  H.  M.  Trueheart  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   AfDrmed. 
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y.  A.  CoIUnB  and  Smith,  Crawford  &  Bon- 
fleld,  for  appellants.  Stevens  &  Pickett  and 
W.  P.  Ellison,  for  appellees  Tmeheart  et  al. 
Bwlng  &  Ring,  for  appellee  Board  of  Chorcb 
Bztenalon  of  the  If.  B.  drarcb. 

REESE,  J.  Suit  In  trespass  to  try  title  by 
the  heirs  at  law  of  Joseph  Young  and  their 
assignees  against  H.  M.  Trueheart  and  others 
to  recover  the  Joseph  Young  league  of  land 
in  Liberty  county.  Verdict  and  jud^nent  for 
defendants,  and  plalntlfts  appeal. 

The  league  was  granted  to  Joseph  Young 
by  the  state  of  Coahnlla  and  Texas  on  June 
20,  1835.  Appellants,  except  J.  L.  Hooks  and 
W.  L.  Cotton,  claim  title  as  heirs  at  law  of 
Yonng.  Hooks  and  Cotton  claim  under  deeds 
of  conveyance  from  other  heirs.  Appellees 
deralgn  their  title  under  two  certain  deeds  al- 
leged to  have  been  executed  by  Joseph  Young. 
By  one  of  these  deeds,  dated  July  15,  1835, 
Young  conveyed  to  John  Swlnney,  James  A. 
S.  Turner,  and  Franklin  Hardin  an  undivided 
half  of  the  league.  The  original  of  this  deed 
was  introduced  In  evidence  by  appellees,  and, 
as  to  the  one  half  conveyed  thereby,  the  jury 
was  Instructed  to  find  for  defendants.  The 
other  deed  claimed  to  have  been  executed  by 
Young  conveyed  to  Franklin  Hardin,  In  trust 
for  James  A.  S.  Turner  and  John  Swlnney, 
the  other  half  of  the  league.  This  deed  was 
lost,  but  evidence  was  introduced  tending  to 
show  that  it  had  been  recorded,  along  with 
the  first  deed,  In  Liberty  county,  in  1849. 
The  records  of  the  county  were  destroyed  by 
fire  in  December,  1874.  Appellees  relied  up- 
on this  evidence  of  the  record  of  the  deed  and 
other  circumstances,  such  as  claim  of  owner- 
ship under  It  by  appellees  and  their  vendors, 
payment  of  taxes,  etc.,  and  nouclalm  by 
Young  himself  during  his  life,  or  his  heirs 
after  his  death,  for  over  60  years  while  the 
entire  league,  In  dlfTerent  parcels,  was  being 
bought  and  sold  by  various  persons,  all  claim- 
ing title  under  the  lost  deed.  Appellees 
Hooks  and  Cotton  also  pleaded  that  they  were 
innocent  purchasers  for  value  from  heirs  of 
Young  without  notice  of  any  conveyance  by 
him.  Along  with  other  evidence  of  the  execu- 
tion by  Joseph  Young  of  the  lost  deed,  to  wit, 
the  one  to  Franklin  Hardin,  in  trust  for 
James  A.  S.  Turner  and  John  Swlnney,  for  an 
undivided  half  Interest  In  the  league,  appel- 
lees introduced  In  evidence  a  certain  abstract 
of  title  of  the  Young  league,  prepared  by  B. 
F.  Cameron,  then  district  and  county  clerk 
of  Liberty  county.  In  August,  1874,  from  the 
deed  records  of  the  county  before  they  were 
destroyed  by  fire  in  December,  1874.  This 
Instrument,  with  Its  certificates,  Is  as  follows: 
"Abstract  Abstract  of  the  Joseph  Young 
league  of  land  In  Liberty  county.  Deed  from 
Joseph  Turner  to  John  Swlnney,  J.  A.  S. 
Turner  and  Franklin  Hardin,  dated  16th  July, 
1835,  for  undivided  one-half  league,  Book  I, 
pages  228,  229.  Deed  from  Joseph  Young  to 
Franklin  Hardin,  in  trust  for  John  Swlnney 
and  J.  A.  S.  Tamer,  dated  15th  July,  1835, 
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for  ondlrlded  one-half  league,  Book  I,  pages 
231,  232.  Deed  from  J.  A.  S.  Turner  by  R.  N. 
Turner,  agent,  dated  lOth  February,  1849,  to 
John  Ayer,  for  4,428  acres  of  land  of  the 
Joseph  Toung  league,  recorded  in  Book  I, 
page  424."    "State  of  Texas,  Liberty  County, 

I,  B.-F.  Cameron,  clerk  of  the  district  court 
of  Liberty  county,  Texas,  do  hereby  certify 
that  the  above  abstract  Is  correct  and  taken 
from  the  records  of  deeds  of  Liberty  county. 
Witness  my  hand  and  seal  of  ofiSce,  this  Au- 
gust 28, 1874.  [Seal.]  B.  F.  Cameron,  Clerk, 
District  Court,  Liberty  County."  "State  of 
Texas,  Liberty  County.  I,  B.  F.  Cameron, 
clerk  of  the  county  court  of  Liberty  county, 
Texas,  do  hereby  certify  that  the  within  ab- 
stract of  title  was  filed  for  record,  March  7, 
1891,  at  S  o'clock  a.  m.,  and  recorded  June 
26, 1891,  at  9  o'clock  a.  m..  In  vol.  J,  of  deeds 
of  Liberty  county,  Texas,  on  pages  211  and 
212.  Witness  my  hand  and  seal  of  office, 
June  26,  1891.  [Seal.]  B.  F.  Cameron,  Clerk 
District  Court,  Liberty  County."  "State  of 
Texas,  Liberty  County.  Before  me,  the  un- 
dersigned authority,  personally  appeared  B. 
F.  Cameron,  who,  being  duly  sworn,  deposes 
and  says,  that  the  within  abstract  of  land 
was  compiled  by  him  from  the  records  of  the 
county  of  Liberty,  state  of  Texas,  prior  to 
their  destruction  by  fire,  and  that  said  ab- 
stract contains  a  true  and  correct  statement 
of  the  matters  and  things  to  which  the  same 
relate.  B.  F.  Cameron.  Sworn  to  and  sub- 
scribed before  me,  by  above-named  affiant, 
this  11th  day  of  January,  A.  D.  1906.  H.  H. 
McConnel.  Justice  of  the  Peace  and  ex  officio 
Notary  Public  in  and  for  Liberty  County, 
Texas."  Cameron  testified  by  deposition  that 
the  abstract  was  made  and  signed  by  him; 
that  he  has  no  independent  recollection  of 
wliat  was  shown  by  the  deed  records;  that 
he  would  not  have  made  It  unless  he  had 
found  the  deeds  on  record  as  stated;  and 
that  the  statements  in  the  abstract  are  true 
to  the  best  of  his  knowledge  and  belief.  He 
further  testified  that  the  courthouse  of  Lib- 
erty county  was  destroyed  by  fire  December 

II,  1874,  and  that  he  had  never  seen  Book  I 
of  the  records  since. 

After  instructing  the  Jury  to  return  a  ver- 
dict for  defendants  as  to  the  undivided  one- 
half  of  the  league  conveyed  to  Hardin,  Tur- 
ner, and  Swlnney  by  the  first  deed,  the  court 
submitted  to  the  jury  in  the  form  of  special 
issues  the  issues  as  to  the  execution  of  the 
second  deed  to  Hardin,  in  trust  for  Turner 
and  Swlnney,  and  as  to  the  defense  of  inno- 
cent purchaser  by  Hooks  and  Cotton.  In  re- 
ply to  question  propounded  the  Jury  found 
that  the  deed  was  executed  by  Young,  and 
that  Hooks  and  Cotton  were  not  innocent  pur- 
chasers for  value  and  without  notice. 

Appellants  present  first  their  fourteenth  as- 
sigmnent  of  error,  which  is  as  follows:  "The 
court  erred  in  propounding  the  following 
question  to  the  Jiury:  'Did  Joseph  Young  ex- 
ecute a  deed  conveying  to  Franklin  Hardin, 
in  trust  for  James  A.  S.  Turner  and  John 


Swlnney,  the  other  undivided  one-half  inter- 
est in  the  Joseph  Young  league?' — ^based,  as 
said  question  was,  on  the  Instructions  in- 
cluded in  section  2  of  said  charge,  and  re- 
quiring the  answer  to  be  given  in  accordance 
with  said  instructions."  Under  this  assign- 
ment appellants  present  several  propositions, 
all  going  to  the  g^ierai  charge  of  the  court, 
and  in  no  way  connected  with  that  iwrtion 
of  it  embraced  in  the  assignment.  Appel- 
lants cannot  in  this  way  bring  under  review 
errors.  If  any,  In  the  general  charge  of  the 
court,  instructing  the  Jury  generally  as  to  the 
law  applicable  to  the  fact,  for  their  gniidance 
in  answering  the  question  referred  to  in  the 
assignment  The  assignment  is  only  as  to  er- 
ror in  propounding  the  question  based  as  It 
was  on  the  general  instructions  referred  to, 
but  alleges  no  error  in  those  histructions. 
The  propositions  refer  alone  to  alleged  errors 
In  those  instructions.  The  assignment  is  not 
stated  as  a  proposition  in  itself.  For  want 
of  proper  propositions  it  cannot  be  considered. 

There  was  no  error  In  the  admission  in  evi- 
dence over  the  objections  made  to  them,  of ' 
the  two  deeds  referred  to  in  the  fifteenth,  sev- 
enteenth, and  eighteenth  assignments.  The 
objection  made  was  that  the  grantees  were 
not  shown  to  have  any  title  to  the  land,  that 
their  title  Is  not  connected  with  the  sovereign- 
ty of  the  soil  or  with  the  Joseph  Young  title 
or  with  any  other  person.  The  objection  was 
not  tenable.  It  was  directly  shown  that 
Ftanklin  Hardin,  from  whom  emanated  the 
title  conveyed  by  the  deeds,  had  a  deed  from 
Young,  the  original  grantee. 

The  deeds  referred  to  in  assignments  35  to 
38  were  admissible  in  evidence  on  two  grounds. 
Appellees  were  seeking  to  establish  title  In 
themselves,  and  every  link  in  their  chain  of 
title  was  admissible  for  that  purpose.  They 
were  not  required  to  Introduce  such  deeds  in 
the  order  of  their  execution,  beginning  with 
the  original  grant  from  the  sovereignty,  but 
might  vary  this  order  to  suit  their  conveni- 
ence, subject  to  the  direction  of  the  court 
in  the  exercise  of  Its  discretion.  Appellees 
were  also  seeking  to  show  by  circumstances 
the  execution  of  the  lost  deed  from  Joseph 
Young,  which,  with  the  first  deed,  took  out 
of  him  all  title  to  the  league,  and  left  none 
to  descend  to  his  heirs.  As  circumstances 
tending  to  establish  the  execution  of  this  deed 
by  showing  assertion  of  title  and  ownership 
imder  it,  it  was  proper  to  show  that  the  land 
was  being  traded  in,  bought,  and  sold  by 
persons  claiming  title  under  the  lost  deed,  and 
that  this  involved  the  entire  league.  This  evi- 
dence was  significant  also  In  connection  with 
the  evidence  of  nonclaim  by  Young  or  his 
helie.  The  sale  of  the  land  in  various  tracts, 
execution,  and  recording  of  deeds,  all  In  hos- 
tility to  their  title,  called  upon  them  to  as- 
sert their  claim,  and  their  failure  to  do  so  in 
presence  of  such  public  assertion  of  hostile 
claim  of  ownership  was  a  cogent  circum- 
stance to  show  that  they  knew  they  had  no 
title,  and  thus  explains  their  failure  to  as- 
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Bert  any.  The  courts  of  this  state  have  been 
liberal  In  the  admission  of  testimony  to  estab- 
lish the  execution  of  deeds  to  land  the  origi- 
nals of  which  have  been  lost  and  destroyed, 
and  which  have  never  been  recorded,  or  where 
the  records  also  have  been  destroyed.  With- 
out such  liberality  many  titles  unquestionably 
honest,  the  primary  evidence  of  which  has 
been  destroyed,  would  be  lost  Especially  is 
this  true  when  county  recorda  have  been  de- 
stroyed, and  transactions  sought  to  be  thus 
proven  are  ancient 

We  overrule  assignments  of  error  10  to  S4, 
and  40  to  60,  all  of  which  present  the  same 
objection  to  the  admission  of  deeds  in  the 
chain  of  title  of  defendants  or  some  of  them, 
and  all  showing  a  general  buying  and  selling, 
and  claim  of  title  and  ownership  of  different 
parts  of  the  league,  extending  over  a  long  pe- 
riod of  time. 

The  recitals  in  the  deed  from  George  Kess- 
ler  to  Henry  Kessler  dated  1875,  referred  to 
In  the  forty-second  assignment  of  error,  and 
in  the  deed  from  Henry  Kessler  to  George 
Kessler  October  22,  1888,  were  properly  ad- 
mitted in  evidence.  Brewer  r.  Cochran,  99 
S.  W.  1033,  17  Tex.  Gt  R^.  796;  Grant  v. 
Searcy  (Tex.  Civ.  App.)  35  S.  W.  862.  It  ap- 
pears that  in  September,  1875,  George  Kess- 
ler of  Philadelphia  executed  to  Henry  Kess- 
ler of  the  same  city  a  deed  to  1,000  acres  of 
the  Joseph  Young  league.  The  deed  was  re- 
corded in  Liberty  county  in  October,  1876. 
It  contained  the  following  recitals:  "Which 
said  1,000  acres  is  part  of  the  league  of  land 
originally  patented  to  Joseph  Young,  who  by 
deed  dated  the  loth  of  July,  1835,  recorded  in 
records  of  said  Liberty  county,  state  of  Tex- 
as, in  Book  I,  pages  228  and  229,  granted  and 
conveyed  one  undivided  half  thereof  to  John 
Swinney,  J.  A.  S.  Turner,  and  Franklin  Hard- 
in, and  by  deed  dated  15th  of  July,  1835,  re- 
corded in  Book  I,  pages  231,  282,  granted  and 
conveyed  the  remaining  undivided  one-half 
part  thereof  to  Franklin  Hardin  in  trust  for 
John  Swlnn^  and  Joseph  A.  S.  Turner,  and 
the  said  Joseph  A.  S.  Turner,  by  power  of 
attorney  executed  August  30,  ISiS,  recorded 
9th  December,  1848,  in  Book  I,  pages  323  and 
324,  duly  empowered  Richard  M.  Turner  to 
sell  and  convey  his  interest  in  said  league  of 
land,  and  the  said  Joseph  A.  S.  Turner  by 
Richard  M.  Turner,  his  attorney,  by  deed  10th 
February,  1849,  recorded  24th  August,  1868, 
in  Book  N,  page  619,  granted  and  conveyed 
1,000  acres  thereof  undivided  to  Alameda  M. 
Smith  and  the  said  Alameda  M.  Smith  and  R. 
R.  Smith,  her  husband,  by  deed  dated  April  2, 
1864,  recorded  the  6tb  of  April,  1864,  granted 
and  conveyed  the  said  1,000  acres  to  Allen  & 
Fulton,  and  the  said  Allen  &  Button  by  deed 
dated  the  ISth  October,  1865,  recorded  16th 
October,  1865,  in  Book  G,  page  319-320,  grant- 
ed and  conveyed  the  same  to  George  Kessler 
in  fee."  The  deed  from  Henry  Kessler  to 
George  Kessler  in  1888  contained  the  same 
recitals.  It  will  be  seen  that  the  recitals  in 
tbi»  deed  of  1876  executed  between  two  citi- 


zens of  Philadelphia  correspond  exactly  with 
the  statements  In  the  Cameron  abstract  made 
in  1874,  not  only  as  to  the  dates  and  contents 
of  the  two  deeds  of  Joseph  Young,  but  as  to 
the  dates  of  their  record  and  the  book  and 
page  thereof.  The  other  deeds  recited  in  the 
chain  of  title  were  found  In  ttie  deed  records 
of  Liberty  county,  and  were  all  Introduced  in 
evidence  by  appellees.  The  objection  made  to 
each  deed  by  appellants  was  that  "the  gran- 
tee is  not  shown  to  have  had  any  title ;  that 
his  title  is  not  connected  with  the  sovereignty 
of  the  soil,  or  with  Joseph  Young,  or  with 
any  other  person  having  a  title  to  the  land." 
The  title  of  each  of  them  was  in  fact  traced 
back  either  by  direct  conveyances  or  by  dr; 
cumstances  to  the  deeds  from  Joseph  Young, 
and  were  links  in  appellees'  chain  of  title,  and 
served  as  circumstances  to  show  continuous 
claim  of  title  and  ownership  openly  asserted 
by  the  execution  and  record  of  deeds  of  parts 
of  the  land,  extending  over  a  period  of  fifty 
years  or  more. 

There  was  no  error  In  charging  the  jury  on 
the  question  of  notice  and  with- reference  to 
the  Cameron  abstract,  which  had  been  record- 
ed in  1894,  that  the  same  was  not  notice  to 
Hooks  of  the  deed  mentioned  therein  unless  < 
he  would  have  learned  of  such  abstract  and 
the  contents  thereof  by  such  inquiry  and  in- 
vestigation as  a  prudent  man  acting  In  good 
faith  would  have  exercised,  and  that  such  in- 
quiry prosecuted  with  reasonable  diligence 
would  have  led  a  prudent  man  to  conclude 
that  the  deed  mentioned  had  been  executed. 
There  was  testimony  tending  to  show  that 
Hooks  had  notice  of  such  facts  as  would  have 
put  a  prudent  man  acting  In  good  faith  upon 
inquiry,  which,  if  prosecuted  with  reasonable 
diligence,  would  have  led  to  a  knowledge  of 
the  facts  recited  in  the  abstract  It  is  rather 
difficult  to  understand  how  Hooks  escaped 
such  knowledge. 

Neither  was  there  error  in  instructing  the 
Jury  as  to  the  necessity  for  one  purchasing 
land  to  take  notice  of  the  character  of  title 
under  which  parties  in  possession  of  any  por- 
tion of  the  land  so  purchased  claimed  an  in- 
terest in  the  same.  The  various  parties  in 
IMSsession  of  the  league  were  shown  to  be 
connected  with  the  title  under  Young,  held  by 
appellees,  and  not  strangers  to  that  title. 
Hooks,  buying  undivided  Interests  in  the  en- 
tire league,  made  no  Inquiry  whatever  of  these 
parties,  nor  indeed  of  any  one  else,  about  the 
title.  The  sixth  assignment  of  error  present- 
ing the  question  is  overruled. 

The  evidence  referred  to  in  the  nineteenth 
assignment  of  error  appears  to  us  to  be  Im- 
material and  irrelevant  Its  purpose  was  to 
prove  that  W.  R.  Swinney  executed  a  deed  to 
Mlnter  &  Raybum  for  the  1,485  acres  of  the 
league,  which  they  afterwards  conveyed  to 
Williamson.  We  hardly  think  that  it  was  rel- 
evaiit  to  that  issue.  In  view,  however,  of  the 
overwhelming  character  of  the  proof  show- 
ing conveyance  out  of  Young  for  the  league 
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as  presented  by  the  entire  record,  we  do  not 
think  that  It  presents  reversible  error. 

In  their  59th  assignment  of  error  appel- 
lants complain  of  the  action  of  the  court 
in  allowing  the  Jury  to  take  with  them  In 
their  retirement,  over  their  objection,  the 
Cameron  abstract  This  abstract  was  attach- 
ed to  Cameronis  deposition  which  was  intro- 
duced to  prove  that  It  had  been  made  by  him 
from  the  records  of  Liberty  coimty.  After 
the  deposition  was  read,  appellees  Introduced 
the  abstract  In  evidence,  Independently,  as  a 
circumstance  to  show  the  execution  of  the 
lost  deed  from  Young  to  Hardin,  in  trust  for 
Swlnney  and  Turner.  No  objection  was  made 
to  Its  Introduction  except  as  a  recorded  in- 
strument, which  was  fully  met  by  the  state- 
ment of  appellees'  counsel  that  it  was  not  in- 
troduced as  a  recorded  Instrument  Under 
the  authority  of  Chamberlain  y.  Fybas,  81 
Tex.  611,  17  S.  W.  50,  and  Snow  v.  Starr,  75 
Tex.  411,  12  S.  W.  674,  appellants  insist  that 
It  was  not  proper  to  allow  the  jury  to  take 
this  Instrument  with  them.  Article  1303,  Rev. 
St  1896,  provides  that  the  Jury  may  take  with 
them  in  their  retirement  any  written  evidence 
except  depositions.  We  are  of  opinion  that 
when  this  abstract  was  introduced  in  evi- 
dence, independently  of  the  deposition,  it  be- 
came like  any  other  written  evidence,  like  a 
deed,  for  instance,  which  has  been  attached 
to  a  deposition  In  order  that  the  signature  of 
the  maker  may  be  established,  and  which,  be- 
ing thus  proven,  is  Introduced  In  evidence. 
It  was  then  not  a  part  of  the  deposition  bat 
an  independent  piece  of  written  evidence.  The 
certificate  of  the  clerk  that  these  deeds  were 
contained  in  the  records  was  admissible,  and 
this  abstract,  officially  certified  by  Cameron 
at  the  time,  must  be  considered  as  such.  Al- 
len V.  Read,  66  Tex.  19,  17  S.  W.  115.  It  had 
been  introduced  before  the  Jury  who  had  had 
ample  opportunity  to  examine  it,  and  they 
could  not  have  failed  to  understand  and  ap- 
preciate the  weight  and  Importance  of  the 
evidence.  We  doubt  very  much  whether  they 
would  or  could  have  been  more  Influenced  by 
the  circumstances  of  taking  it  with  them  to 
the  jury  room.  If  we  are  mistaken  In  our 
view  that  It  was  not  error  to  allow  them  to 
do  so,  we  think  that  the  error  is  not  ground 
for  reversal. 

By  their  fifty-seventh  and  fifty-eighth  as- 
signments of  error  appellants  complain  of 
the  action  of  the  court  in  admitting  the  dep- 
osition of  B.  F.  Cameron  regarding  the  al>- 
stract  referred  to,  and,  further,  In  admitting 
the  abstract  In  evidence.  The  first  proposi- 
tion under  the  assignment  presents  the  ques- 
tion as  to  the  admissibility  of  the  abstract 
to  prove  the  execution  of  the  third  deed 
maintained  therein,  to  wit,  from  R.  M.  Tniv 
ner,  agent,  to  John  Ayer,  on  the  ground  that 
there  was  no  evidence  of  the  loss  of  the  orig- 
inal, and  search  therefor.  We  have  examin- 
ed the  testimony  in  the  record  upon'  this 
point  very  carefully.  While  It  Is  not  as  full 
and  specific  as  it  should  be,  still,  considering 


the  fact  of  the  age  of  the  deed — over  65  years 
— that  it  appears  that  the  grantee  Ayers 
was  a  roaming  kind  of  man,  a  sea  captain, 
long  since  dead,  leaving  heirs  all  residents  of 
a  distant  state,  and  their  names  and  exact 
places  of  residence  difficult  of  ascertainment, 
and  the  further  fact  that  from  other  facts  and 
circumstances  in  evidence  there  seems  no 
reasonable  ground  to  doubt  the  execution  of 
this  deed,  we  do  not  think  that  the  court 
abused  its  discretion  in.  holding  the  evidence 
of  search  sufficient  as  a  predicate  for  the  In- 
troduction of  secondary  evidence  of  the  exe- 
cution of  the  deed.  Further,  it  may  be  said 
In  answer  to  this  objection  that  the  assign- 
ments of  error  go  to  the  admission  of  the 
entire  deposititm  and  abstract  and  do  not 
raise  the  question  of  the  admissibility  of  any 
particular  portion  of  it  The  objection  as  set 
out  in  the  second  proposition  tinder  this  as- 
signment of  error,  that  it  was  error  to  admit 
in  evidence  the  statement  in  the  abstract  that 
there  was  a  deed  on  the  records  from  Joseph 
Young  to  Franklin  Hardin  in  trust  for  Swln- 
ney and  Turner,  Is  without  merit,  as  is  the 
fourth  proposition.  As  to  the  third  proposi- 
tion, it  Is  sufficient  to  say  that  the  abstract 
was  not  Introduced  as  a  recorded  instrument 
under  the  act  of  1891.  There  was  no  claim 
that  it  was  admissible  as  such.  The  sixth 
proposition  is  not  sound.  The  recital  in  the 
ancient  deed  of  George  Kessler  to  Henry 
Kessler  tended  to  establish  the  execution  of 
a  power  of  attorney  from  J.  A.  S.  Turner  to 
B.  M.  Turner.  The  deed  to  Ayers  was  from 
B.  M.  Tomer,  agent  of  J.  A.  S.  Turner,  to 
John  Ayer,  and  purported  to  have  been  exe- 
cuted in  1849.  When  a  deed  by  an  agent  is 
shown  by  circumstances  to  have  been  execut- 
ed, and  such  deed  is  more  than  30  years  old, 
the  power  of  the  agent  will  be  presumed. 

There  was  no  error  In  admitting  In  evidence 
the  original  deed  from  Joseph  Young  to  Har- 
din, Turner,  and  Swlnney,  executed  and  re- 
corded in  1835,  and  found  in  possession  of 
the  daughter  of  Franklin  Hardin.  The  deed 
was  admitted  on  two  grounds,  as  stated  by 
the  court  First,  as  a  duly  authenticated  in- 
strument; and,  second,  as  an  ancient  instni- 
ment  On  both  grounds  we  think  it  was  ad- 
missible. The  instrument  was  executed  be- 
fore a  primary  judge  or  "judge  of  the  first 
Instance,"  Is  signed  by  him,  with  inatrumoi- 
tal  and  assisting  witnesses,  and  by  the  grant- 
or. In  the  body  it  is  stated  that  the  grantor 
appeared  before  the  Judge,  and  acknowledged 
that  he  executed  the  deed,  in  the  phraseology 
then  In  common  use.  It  is  substantially  iden- 
tical with  the  instrument  held  to  have  been 
properly  authenticated  for  record  in  Beau- 
mont Pasture  Co.  v.  Preston  &  Smltli,  65  Tex. 
457;  Brownson  v.  Scanlan.  69  Tex.  222,  and 
many  other  cases.  The  fact  that  the  deed 
was  found  among  the  papers  of  FranklUi 
Hardin,  one  of  the  grantees,  instead  of  among 
tlie  public  arclilves,  does  not  tlurow  any  sus- 
picion upon  it 
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and  Tnmer — ^the  first  deed — having  been 
prt^)erl7  authenticated  to  entitle  It  to  regis- 
tration nnder  the  law  in  force  at  its  execu- 
tion, was  duly  recorded  In  1849,  and  Its  rereg- 
Istratlon  In  1894  was  regular  and  sufficient 
for  all  purposes  of  notice  after  that  data 
Art.  4662,  Rev.  St  1896. 

We  have  disposed  of  all  the  numerous  as- 
slgnments  of  error  and  find  no  reversible  er- 
ror. If  there  had  been  error  conunitted  or> 
dlnarlly  sufficient  to  require  a  reversal  of 
the  Judgment,  In  our  opinion  no  such  result 
should  follow  In  the  present  case.  We  are 
of  the  opinion  that  from  the  evidence  In  the 
record  no  other  verdict  could  have  been  prop- 
erly rendered  than  one  for  defendants.  The 
evidence  overwhelmingly  establishes  that  Jo- 
seph Toung  did  In  fact  execute  the  two  deeds 
conveying  the  entire  league  In  1835.  The  evi- 
dence of  the  Cameron  abstract,  which  was 
not  impeached  or  contradicted,  corroborated 
In  the  minutest  particular  by  the  recitals  in 
the  Kessler  deed  of  1875,  and  by  the  original 
deed  found  in  the  custody  of  Miss  Helen  Har- 
din, the  long-continued  claim  of  ownership 
and  title  by  the  appellees,  and  their  vendees, 
the  open,  public,  and  notorious  character  of 
this  claim  as  shown  by  the  partition  proceed- 
ings In  1896,  and  otherwise,  and  the  utter 
failure  of  Joseph  Toung  In  his  lifetime  (and 
he  lived  for  many  years  in  the  neighborhood 
of  the  land),  and  of  his  heirs  after  him,  who 
also  lived  near  the  land,  to  assert  their  claim, 
the  fact  that  some  of  these  heirs  bought  some 
of  the  land  from  parties  claiming  title  nnder 
the  deeds  referred  to,  all  lead  irresistibly  to 
the  conclusion  that  the  deeds  from  Young 
were  executed  and  recorded  as  claimed,  and 
that  the  tielated  claim  of  his  heirs  was  born 
of  the  destruction  of  the  records  of  Liberty 
county,  and  with  them,  it  was  supposed,  the 
evidence  of  the  execution  of  those  deeds.  The 
Cameron  abstract^  uncontradicted  and  unlm- 
peached  as  it  was,  established  beyond  dispute 
the  execution  of  the  deeds. 

Nor  do  we  think  that  there  Is  any  more 
doubt  that  the  appellant  Hooks  Is  not  entitled 
to  be  protected  as  an  Innocent  purchaser 
without  notice.  He  seems  to  have  studiously 
avoided  making  any  Inquiry  as  to  the  title. 
Without  recapitulating  the  evidence  on  this 
point,  it  Is  sufficient  to  say  that  it  was  not 
only  ample  to  support  the  finding  of  the 
Jnry  on  this  issue,  but  that  no  other  conclu- 
sion could  properly  have  been  reached.  Ber^ 
ry  ▼.  House,  1  Tex.  Civ.  App.  662,  21  S.  W. 
711. 

The  Judgment  Is  affirmed. 

Affirmed. 

On  Bebearlng. 

In  our  opinion  in  this  case,  In  passing  upon 
the  fourteenth  assignment  of  error,  we  de- 
clined to  consider  the  various  propositions 
presenting  objections  to  the  charge  of  the 
court,  on  the  ground  that  they  were  not  em- 
braced in,  and  did  not  properly  arise  from, 


the  assignment  Upon  this  motion  for  a  re- 
hearing, upon  a  careful  consideration  of  the 
questloik,  we  are  not  clear  that  we  were  cor- 
rect under  the  liberal  rule  announced  by  the 
Supreme  Court  in  Land  Company  v.  McClel- 
lan  Bros.,  86  Tex.  187,  23  S.  W.  676,  1100,  22 
L.  R.  A.  105. 

That  portion  of  the  court's  charge  Intended 
to  be  brought  under  review  in  this  court  and 
assailed  as  being  upon  the  weight  of  the  evi- 
dence, is  as  follows:  "It  Is  claimed  by  the 
defendants  above  mentioned,  in  view  of  the 
long  lapse  of  time,  nonclaim  of  ownership  on 
the  part  of  Joseph  Young  during  bis  lifetime, 
and  nonclaim  of  ownership  by  him  or  his 
children  during  their  lifetimes,  and  nonpay- 
ment of  taxes  by  him  or  them,  and  from  re- 
citals in  instruments  and  records  introduced 
in  evidence  more  than  30  years  of  age,  and 
the  assertion  and  claim  of  ownership  on  the 
part  of  said  defendants  above  named,  and 
parties  under  whom  they  derived  title,  and 
acts  of  ownership  by  them  and  such  parties, 
coupled  with  other  facts  and  circumstances  In 
the  case,  that  it  ought  to  be  presumed  and 
found  that  there  was  a  deed  to  said  other 
undivided  one-half  of  the  land  in  question 
from  the  said  Jos^h  Young  to  the  said 
Franklin  Hardin,  in  trust  for  John  Swinney 
and  James  A.  S.  Turner ;  and  in  this  connec- 
tion the  law  is  that  such  claimed  facts,  i.  e., 
that  the  said  Joseph  Young  made  such  deed 
may  be  proven  like  any  other  fact  and  that 
the  Jury  may,  in  proper  circumstances,  such 
as  are  submitted  below,  presume  such  facts, 
the  question  being  one  for  the  jury,  to  be  de- 
cided according  to  the  weight  of  the  evidence 
as  they  may  find  It  The  law,  further,  is 
that  where  the  facts,  or  deed,  as  the  case  may 
foe,  which  Is  sought  to  have  presumed,  'lies 
back  30  or  more  years,  and  the  parties  claim- 
ing the  presumption,  or  those  whose  estate 
they  have,  or  both  combined,  have,  during 
such  period,  openly  and  notoriously,  and  with 
the  acquiescence  of  their  adversaries,  claimed 
and  exercised  acts  of  ownership  over  the  land 
in  question,  such  as  might  reasonably  be  ex- 
pected from  the  owners  thereof,  and  the  cir- 
cumstances in  evidence,  taken  in  their  en- 
tirety, are  consistent  with  the  presumption 
sought  to  l>e  included,  and  it  is  more  reason- 
ably probable  that  the  facts  sought  to  be 
presumed  existed  than  that  they  did  not  then 
the  Jury  are  at  lil)erty  to  presume  them  and 
find  accordingly." 

In  the  case  of  Sydnor  v.  Investment  Ass'n 
(Tex.  Civ.  App.)  94  S.  W.  451,  decided  by  this 
court  in  which  writ  of  error  was  refused, 
referring  to  a  charge  complained  of  by  ap- 
pellant it  was  held  that  the  charge  was  free 
from  objection,  and  was  not  upon  the  weight 
of  the  evidence.  The  charge  was  not  set  out 
in  the  opinion,  but  as  shown  by  the  briefs,  is 
as  follows:  "The  defendants,  Texas  Savings 
&  Real  Estate  Investment  Association  and  as- 
sociates, further  claim  that,  in  view  of  the 
long  lapse  of  tlme^  coupled  with  the  other  clr- 
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cumstances  In  the  case.  It  ought  to  be  pie- 
Bumed  and  found  that  there  was  a  deed  for 
the  land  In  question  from  Mosely  Baker  to 
William  B.  T.  Batterson,  of  date,  to  wit,  on 
or  at>out  May  12,  1^6,  and  that  the  deed  to 
John  S.  Sf dnor  was  in  trust  for  the  benefit 
of  Cyrus,  and,  in  this  connection,  the  law  is 
that  such  claimed  facts,  1.  e.,  that  Mosely 
Baker  made  such  deed  to  said  Batterson  and 
that  the  deed  to  John  S.  Sydnor  was  In  trust 
for  the  benefit  6f  C^rus,  may  be  proved  by 
circumstances  like  any  other  fact,  and  the 
jury  may  in  proper  circumstances,  such  as 
are  submitted  below,  presume  such  facts,  the 
question  being  one  for  the  Jury,  to  be  decided 
according  to  the  weight  of  the  evidence  as 
they  may  find  It  The  law  further  Is  that 
where  the  fact  or  deed,  as  the  case  may  be, 
which  Is  sought  to  be  presumed,  lies  back 
thirty  or  more  years,  and  the  parties  claim- 
ing the  presumption,  or  those  whose  estate 
they  have,  or  t>oth  combined,  have  during 
such  period  openly  and  notoriously,  and  with 
the  acquiescence  of  their  adversaries,  claimed 
and  exercised  acts  of  ownership  over  the  land 
in  question,  such  as  might  reasonably  be  ex- 
pected from  owners  thereof,  and  the  circum- 
stances in  evidence,  taken  in  their  entirety, 
are  consistent  with  the  presumption  sought  to 
be  Indulged,  and  it  is  more  reasonably  prob- 
able that  the  facts  sought  to  be  presumed  ex- 
isted than  that  they  did  not,  then  the  Jury 
are  at  liberty  to  presume  them  and  find  ac- 
cordingly. The  purported  deed  of  record  from 
Mosely  Baker  to  William  B.  T.  Batterson,  dat- 
ed May  12,  1815,  is  improperly  acknowledged 
for  record,  and,  being  so  improperly  acknowl- 
edged, neither  the  record  nor  a  copy  of  it  Is 
competent  as  proof  of  the  deed,  but  the  fact 
of  the  ancient  record  of  such  a  purported 
deed  is  Itself  competent,  and  In  this  case  has 
been  admitted,  as  a  circumstance  to  be  consid- 
ered by  you,  along  with  the  other  facts  and 
circumstances  In  evidence,  In  deciding  the 
issue  as  to  whether  or  no  yon  will  presume  or 
find  that,  in  point  of  fact,  the  deed  did  exist, 
and  such  circumstance  Is  to  be  given  that 
weight  on  the  Issue  to  which  yon  may  deem 
It  entitled."  A  charge  of  the  same  character 
was  approved  In  Herndon  ▼.  Burnett,  21 
Tex.  Civ.  App.  25,  60  S.  W.  582,  a  writ  of 
error  being  refused.  Taylor  v.  Watkins,  26 
Tex.  688-698. 

By  their  second  proposition  under  the  four^ 
teentb  assignment  of  error  appellants  assail 
the  following  portion  of  the  charge:  "If  yon 
find,  under  the  above  Instructions,  that  It  Is 
more  reasonable  to  presume  that  Joseph 
Young  in  his  lifetime  executed  said  deed  con- 
veying to  Franklin  Hardin  said  other  undivid- 
ed one-half  Interest  In  the  Joseph  Toung  lea- 
gue (referring  to  one-half  No.  2),  than  to  pre- 
sume to  the  contrary,  you  will  answer  the 
question  propounded  to  you  immediately  fol- 
lowing by  writing  the  word  'Tes'  after  the 
word  'Answer,'  but  if  you  believe  that  It  is 
iuore  reasonable  to  presume  that  said  Joseph 


Young  did  not  execute  said  deed,  you  will 
answer  said  question  by  writing  the  word  'No* 
Immediately  after  said  'Answer.' "  It  Is  ob- 
jected to  this  charge  that  it  placed  the  burden 
of  proof  on  appellants  to  show  that  Joseph 
Young  did  not  execute  the  deed  to  Hardia 
To  the  question  tbe  Jury  answered,  "Yea^" 
This  they  could  not  have  done  under  the 
charge  unless  they  believed  that  it  was  more 
reasonable  to  presume  that  Young  executed 
the  deed  than  to  presume  the  contrary.  To 
tell  the  Jury  that  if  they  believed  It  more 
reasonable  to  presume  that  Young  did  not 
execute  the  deed  to  answer  "No"  was  but  to 
state  the  converse  of  the  preceding  proposl- 
tloa  It  would  have  been  probably  better  to 
have  Instructed  them  that  if  they  did  not  be- 
lieve that  Young  did  execute  the  deed  to  an- 
swer "Na"  An  acute  and  critical  lawyer 
carefully  analyzing  the  charge  can  see  a 
shade  of  difTerence  between  the  two  ways  of 
stating  the  proposition,  but  we  cannot  tUnk 
that  a  Jury  would  be  so  critical  as  to  discern 
the  difference.  Kerr  v.  Blair,  106  S.  W.  648, 
20  Tex.  Ct  Eep.  74 

The  third,  fourth,  and  fifth  pr<9ositlons  un- 
der the  fourteenth  assignment  present  ques- 
tions entirely  too  foreign  to  the  assignment  to 
be  considered.    The  assignment  is  overruled. 

We  desire  to  withdraw  the  following  state- 
ment in  our  opinion:  "And  that  the  l>elated 
claim  of  his  heirs  was  bom  of  the  destruction 
of  the  records  of  Liberty  county,  and  with 
them,  it  was  supposed,  the  evidence  of  the 
execution  of  those  deeds."  The  statement  is 
of  doubtful  propriety,  as  we  now  think,  and 
should  not  have  been  made. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

KIRBY  et  al.  t.  CARTWRIOHT  et  aL* 

(Conrt  of  Civil  Appeals   of  Texas.    Nov.   2S. 

1907.    Rebearhig  Denied  Jan.  9,  1906.) 

1.  VEHDOB     and      PUBOKABEB — OONSTRUCTIOII 
0»  CONTBACT— INABIUTY  TO   CONVEY— LaMD 

IK  "Some  Other  Pabt"  or  tiie  State. 
A  contract  to  convey  a  certain  tract  of 
land  within  40  days,  provided  that,  if  the  ven- 
dor should  not  be  able  to  deliver  a  deed  therefor 
within  that  time  for  any  reason,  be  should  be  at 
liberty  to  convey  to  the  purchaser  a  like  quan- 
tity of  land  of  equal  value  in  some  other  part 
of  the  state.  Held  that  only  in  the  event  that 
the  vendor  was  not  able  to  get  title  to  the  land 
in  40  days  did  be  have  the  right  to  substitute 
other  Innd,  and,  in  no  event,  could  he  subetitnte 
land  adjacent  to  the  tract  contracted  tor  with- 
out a  subsequent  agreement  of  the  purchaser. 

2.  Deeds  —  Deliveby  —  TiMB  o»  Dkuvkby  — 
Pbgsuicftions. 

The  date  of  a  deed,  and  not  of  Its  acknowl- 
edgment, in  the  al)8ence  of  other  evidence,  ii 
presumptively  the  date  of  delivery. 

(Ed.  Note.— For  cases  in  i^int,  see  Cent.  Dig. 
vol.  16,  Deeds,  !  578.] 

3.  Same— Evidence. 

Evidence  held  snfiiclent  to  show  that  a  deed 
was  delivered  on  the  date  of  its  execution,  and 
not  on  the  date  of  its  acknowledgment. 

{Bid.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol  16,  Deeds,  {|  625-634] 
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4.  Vkndob  and  Ptjbchasss— Pkbfobmanctc  by 

YXNOOB— CONVKTANOK     OF     OtHEB     LiAHD— 
BVIDKNCK. 

E>7idcnce  held  not  to  show  that  a  deed  to 
land  was  mode  in  gatlsfaction  of  a  contract  to 
convey  a  different  tract 

5.  Sawk— Contract— CoNBTBUonon—  Aimi- 
AoQumsD  Pbopkbtt. 

Where  a  vendor  agreed  for  a  stated  consid- 
eration, the  receipt  of  which  was  acknowledged, 
to  convey  a  certain  tract  of  land  within  40  day^ 
and  if  he  should  not  be  able  to  deliver  the  deed 
therefor  within  that  time  to  convey  a  like  quan- 
tity of  other  land  of  equal  value,  and  he  did  (ret 
title  to  the  land  described  within  40  days,  the 
title  acquired  by  him  inured  to  the  purchaser  in 
the  contract,  and  the  vendor  and  his  h^rs  were 
estopped  to  deny  the  title  of  those  holdinjc  under 
his  contract  to  convey. 

6.  Trespass  to  Try  Titlb— Titlb  to  Stjppobt 
Action— Contract  to  Convby. 

The  title,  whether  legal  or  equitable,  of  one 
holding  under  a  contract  to  convey  land  which 
contains  an  acknowledgment  of  the  receipt  of 
the  purchase  money,  will  support  or  defend 
against  an  action  of  trespass  to  try  title. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass  to  Try  XiUe,  H  6,  la] 

7.  SAnni— Fleas  of  Laohes  and  Stale  De- 

HAND. 

In  trespass  to  try  title,  where  defendants 
rely  on  a  title  sufficient  to  afford  a  good  defense, 
the  pleas  of  laches  and  stale  demand  are  not 
available. 

8.  Sake  — Plea    of   Tbn-Yeab    Statute   of 
Limitation  Not  Available. 

In  trespass  to  try  title,  where  defendants 
rest  upon  their  title,  and  do  not  seek  affirmative 
relief,  pleas  of  the  10-year  statute  of  limitation. 
laches,  and  stale  demand  are  not  available. 

9.  SAia>— Plea  of  Laches. 

Where  a  bond  for  title  under  which  land 
was  held  had  always  been  reoognized  by  the  ven- 
dor during  his  lifetime  and  by  his  heirs  until  a 
short  time  before  their  bringing  trespass  to  try 
title  to  the  land,  no  affirmative  action  on  the 
part  of  defendants  holding  the  land  under  the 
bond  was  necessary ;  and  they  were  not  guilty 
of  laches  because  of  their  inaction. 

10.  Appeal  —  Detbbminatiow   of   Cause  — 
Rekderino  Judohent. 

Where  the  evidence  Is  so  conclusive  that 
the  lower  conrt  should  have  directed  a  verdict 
for  the  nnsDCcessful  parties,  the  judgment  may 
be  reversed  and  rendered  for  them  on  appeal. 

Appeal  from  District  Court.  San  Augustine 
Ooonty;  A.  T.  Watts,  Special  Judge. 

Treqiaas  to  try  title  by  Leonidas  Oart- 
WTight  and  others  against  John  H.  Klrby 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed  and  rendered. 

Denman,  Franklin  &  MeGfown,  Lanier  & 
Martin,  Taliaferro  &  Nail,  Joe  H.  Eagle,  and 
Moye  WIcks,  for  appellants.  Davis  &  Davis, 
John  H.  Cunningham,  Cobbs  &  Hlldebrand, 
and  Tom  C.  Davis,  for  appellees. 

REESE,  J.  This  Is  a  suit  in  trespass  to 
try  title  by  Leonidas  Cartwrlght  and  others, 
heirs  of  Matthew  Cartwrlght,  deceased, 
against  John  H.  Klrby  and  others  to  recover 
tbe  east  half  of  the  Henry  Williams  league. 
In  San  Augustine  county.  After  tbe  usual 
allegations  In  an  action  of  trespass  to  try 
title,  plaintiffs  set  out  In  their  petition  that 
tbe  basis  of  defendants*  title  was  a  certain 
contract  executed  by  Matthew  Cartwrlght  to 
John  OiUesple  as  follows:   "State  of  Texas, 


San  Augustine  County.  Know  all  men  by 
these  presents  that  for  and  in  consideration 
of  the  sum  of  one  thousand  one  hundred  and 
eighty  two  dollars  to  me  In  hand  paid,  tbe 
receipt  whereof  I  hereby  acknowledge  to 
have  been  paid  by  John  0(llespie,  I  hereby 
bind  myself,  my  heirs  and  assigns  to  make 
and' deliver  to  him,  the  said  Oillesple  in  the 
County  of  Orlmea  In  the  said  State  in  tbe 
course  of  forty  days  from  this  date  a  war- 
ranty title  to  the  east  half  of  league  of  land 
granted  to  Henry  Williams,  which  said  land 
is  situated  in  said  county  of  San  Augustine 
adjoining  Jose  Hobdy's  headrlght  It  is  here- 
by agreed  and  understood  that  should  I  not 
be  able  from  any  cause  to  deliver  to  the 
said  Gillespie  a  deed  for  said  land  within  tbe 
said  time  above  mentioned,  then  I  am  at 
liberty  to  convey  to  him  within  that  time  a 
warranty  deed  in  fee  simple  for  a  like  quan- 
tity of  land  of  equal  value  In  some  other 
part  of  Texas,  wblcb  said  conveyance  when 
so  made  by  me  is  to  be  full  satisfaction  of 
this  obligation.  Witness  my  band  and  seal, 
this  23rd  of  April,  1847.  [Signed]  M.  Cart- 
wright  [Seal.]  Witness:  J.  Pinkney  Hen- 
derson. John  P.  Love."  As  to  this  contract 
or  tx>nd  for  title,  plaintiffs  alleged  that  sub- 
sequently to  Its  execution  Matthew  Cart- 
wrlght executed  to  Gillespie  a  warranty  deed 
to  the  east  half  of  the  Jose  Hobdy  leagnie, 
in  San  Augustine  county,  which  lay  along- 
side of  the  Henry  Williams  and  was  of  equal 
value,  in  full  satisfaction  of  tbe  aforesaid 
contract  It  was  further  alleged  that  at  the 
time  of  the  execution  of  tbe  said  contract 
Cartwrlght  did  not  have  title  to  the  east  half 
of  tbe  Williams  league;  tliat  be  did  not 
acquire  such  title  until  May  18,  1847;  that 
the  said  contract  was  an  executory  contract 
did  not  convey  the  title,  and  the  claim  there- 
under by  defendants  was  a  stale  demand, 
and  barred  by  the  statute  of  limitations  of 
four  and  ten  years.  The  plea  of  stale  de- 
mand was  set  out  with  full  and  appropriate 
allegations  of  laches  on  tbe  part  of  defend- 
ants. Defendants  pleaded  tbe  general  issue 
and  not  guilty,  specially  denied  that  tbe  deed 
for  tbe  Hobdy  league  was  in  pursuance,  or 
satisfaction,  of  tbe  obligations  of  the  con- 
tract to  convey  the  Williams  half  leagrue,  set 
up  execution  by  Cartwrlght  subsequently  to 
tbe  execution  of  the  contract  of  a  deed  to 
Mrs.  Gillespie,  administratrix  of  John  Gil- 
lespie, for  tbe  Williams  half  league  In  pur^ 
suance  of  tbe  obligations  of  tbe  contract, 
which  deed,  they  allege,  has  been  lost,  and 
which  they  will  seek  to  establish  by  second- 
ary and  presumptive  evidence.  They  also 
claim  that  if  tbe  contract  did  not  convey  tbe 
title,  and  if  they  failed  to  establish  the  ex- 
ecution of  tbe  subsequent  deed,  Cartwrlght 
acquired  and  held  tbe  title  to  the  Williams 
half  league  In  trust  for  Gillespie,  bis  heirs, 
and  assigns,  and  that  they  bold  title  under 
Gillespie.  They  also  alleged  fully  and  par- 
ticularly claim  and  assertion  of  ownership 
on  the  part  of  Gilleqile  and  tboM  "i^imtng 
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under  blm  and  recognltloa  of  their  title  by 
Cartwright  and  nonclaim  by  bim  and  bis 
belra.  Plaintiffs  are  the  only  heirs  of  Mat- 
thew Cartwrigbt,  and  are  entitled  to  bis  es- 
tate. Defendants  have  whatever  title  pass- 
ed to  Olllespie  by  the  bond  for  title  or  by 
any  deed  execated  in  pursnance  thereof. 
Upon  the  Issues  thus  raised  the  court,  upon 
motion  of  plaintiffs,  submitted  two  special 
issues  to  the  Jury:  First  Was  the  deed  to 
the  Hobdy  half  league  made  and  executed 
in  satisfaction  of  the  contract  to  convey  the 
Henry  Williams  half  league?  Second.  Did 
Cartwrigbt  subsequently  to  the  execution  of 
the  bond  for  title  execute  to  John  Gillespie 
or  tils  administratrix  a  deed  to  the  Henry 
Williams  half  league?  The  first  question 
was  answered  in  the  affirmative  and  the 
second  in  the  negative,  whereupon  the  court 
rendered  Judgment  for  plaintiff,  from  wliicb 
Judgment  defendants  appeal 

It  is  assigned  as  error  by  the  first  assign- 
ment that  the  court  erred  in  submitting  the 
first  special  issue' as  to  the  execution  of  the 
Hobdy  deed  in  satisfaction  of  the  contract  to 
convey  the  Williams  half  league  in  that  there 
were  no  facts  or  circimistances  in  evidence 
showing  or  tending  to  show  that  the  deed 
was  given  in  satisfaction  of  the  bond  for 
tltie. 

By  their  second  assignment,  appellants 
complain  that  there  was  no  evidence  to  sus- 
tain the  finding  of  the  Jury  on  this  Issue, 
and  that  their  finding  is  against  the  great 
weight  and  preponderance  of  the  evidence. 

The  third  assignment  complains  of  the 
refusal  to  give  appellant's  special  charge  in- 
structing the  Jury  to  find  for  the  defendants ; 
there  being  no  evidence  that  the  deed  to  the 
Hobdy  half  league  was  given  in  satisfaction 
of  the  contract  to  convey  the  Williams  half 
league. 

In  the  view  we  take  of  the  case,  If  Cart- 
wright  acquired  the  title  to  the  Williams 
league,  as  claimed  by  plaintiffs  in  their  peti- 
tion and  as  established  by  the  undisputed 
evidence,  on  the  18th  May,  1847,  25  days 
after  the  execution  of  the  contract  or  bond 
for  title,  and  if  said  bond  for  title  was  not 
satisfied  by  the  conveyance  of  the  Hobdy 
half  league,  defendants,  suing  as  plaintiffs, 
would  have  been  entitled  to  recover  the  land 
as  against  the  plaintiffs,  heirs  of  Cartwrigbt, 
and  a  fortiori  could  successfully  defend 
their  title  under  this  instrument,  and  this 
whether  any  deed  was  subsequently  executed 
by  Cartwrigbt  to  Gillespie  or  not  This 
view  seems  to  have  been  taken  by  the  trial 
court  and  also  by  appellees  upon  the  trial 
in  the  district  court,  as  shown  by  the  submis- 
sion, at  their  request,  of  the  two  Issues  alone 
upon  which  the  case  went  to  the  Jury. 

The  contention  of  the  appellees  tiiat  the 
Hobdy  deed  was  given  in  substitution  and 
satisfaction  of  the  obligation  to  convey  the 
WiUlaras  half  league  rests  primarily  upon 
an  entire  misconstruction  of  the  terms  of  the 
contract.    They  assume,  and  it  Is  largely.  If 


not  solely,  the  basis  of  their  contention,  that 
by  the  terms  of  the  contract  Cartwrigbt  had 
the  right  at  the  time  he  executed  the  Hobdy 
deed  to  substitute  the  Hobdy  half  league  for 
the  Williams  half  league.  The  tercos  of  the 
Instrument  are  absolutely  clear  and  unam- 
biguous on  this  point  After  the  uncondi- 
tional obligation,  for  the  consideration  ac- 
knowledged to  have  been  received  in  cash, 
to  make  and  deliver  within  40  days  a  war- 
ranty title  to  the  east  half  of  the  Williams 
half  league,  the  stipulation  Is  added  "that 
should  I  not  be  able  from  any  cause  to  de- 
liver to  the  said  Gillespie  a  deed  for  said 
land  within  the  time  above  mentioned,  then 
I  am  at  liberty  to  convey  to  liim  witliln  that 
time  a  warranty  deed  in  fee  simple  for  a 
like  quantity  of  land  of  equal  value  in  some 
other  part  of  Texas,  which  said  conveyance 
when  so  made  by  me  is  to  be  in  full  satis- 
faction of  this  obligation."  It  was  only  in 
the  event  that  Cartwrigbt  was  not  able  to 
get  the  title  to  the  land  referred  to  wltbin 
40  days  that  he  reserved  that  right  to  sat- 
isfy the  obligation  of  the  contract  by  the 
conveyance  of  other  land.  And,  even  in  that 
event,  he  did  not  have  the  right,  under  the 
contract,  to  substitute  the  Hobdy  half  league 
which  lay  alongside  the  Williams,  but  only 
to  substitute  lands  of  equal  value  in  some 
other  part  of  Texas.  Without  some  subse- 
quent agreement  on  the  part  of  Gillespie, 
express  or  implied,  Cartwrigbt  could  neither 
at  any  time  substitute  for  the  Williams  tbe 
Hobdy  half  league,  nor,  except  In  the  event 
he  was  unable  to  procure  title  to  the  Wil- 
liams half  league  within  the  40  days,  to  sub- 
stitute any  other  lands  whatever.  Now,  the 
undisputed  evidence  shows  that  Rowe  who 
had  title  to  the  Williams  half  league  convey- 
ed it  to  Cartwrigbt  by  deed  dated  May  18, 
1847,  25  days  after  the  execution  of  the 
contract,  vrhlch  deed  was  proven  for  record 
on  June  15,  1847. 

Appellees  insist  that  this  deed  must  be 
presumed  to  have  been  executed  on  June  15th, 
the  day  It  was  proven  for  record,  and  not 
on  the  day  of  Its  date,  though  it  had  been  ex- 
pressly set  out  in  their  petition  that  the  tl- 
.  tie  was  acquired  by  Cartwrigbt  on  May  18th. 
There  being  no  pretense  or  claim  that  this 
bond  for  title  has  ever  been  satisfied,  unless 
It  was  satisfied  by  the  execution  of  the  deed 
to  the  Hobdy  half  league.  If  it  was  not  bo 
satisfied,  and  therefore  never  satisfied  at  all, 
we  do  not  think  that  It  is  material  whether 
the  deed  from  Bowe  to  Cartwrigbt  was  deliv- 
ered on  the  day  of  its  date  or  the  day  it  was 
proven  for  record.  Appellees  dte  the  case 
of  Kent  V.  CecU  (Tex.  Civ.  App.)  25  S.  W. 
716,  in  support  of  their  contention.  We  have 
carefully  examined  the  opinion  of  the  Court 
of  Civil  Appeals  of  the  Fourth  District  in 
that  case,  and  would  not  be  prepared  to  as- 
sent to  it,  tf  upon  the  facts  of  that  case  It 
were  not  distinguishable  from  the  present 
case.  Tbe  authorities  cited  by  tbe  court 
(Martlnd.  Conv.  {  204;   Tied.  Beal  Prop.  I 
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812)  do  not  BTUtaln  the  Btatement  aa  to  the 
weight  of  authority.  To  the  contrary,  In 
Devlin  on  Deeds  (voluine  1,  {  265)  It  la  atated 
that  the  general  presumption  la  that  a  deed 
waa  delivered  at  the  time  it  bears  date,  and 
that  this  rule  la  adhered  to  In  most  of  the 
states  where  the  date  of  the  deed  and  the 
date  of  acknowledgment  are  dlfterent  The 
decided  weight  of  authority  seems  to  us  to 
be  In  favor  of  the  role  that  the  date  of  the , 
deed,  and  not  of  Its  acknowledgment,  In  the 
absence  of  other  evidence,  Is  presumptively 
the  date  of  deUvery.  IS  Cya  731;  9  Am.  & 
Eng.  Ency.  of  Law  152 ;  note  to  Hallway  Cio. 
V.  Whitham,  48  Am.  St.  Eep.  367;  86  Am. 
Dea  68.  And  especially  should  this  be  the 
rule  with  deeds  of  the  class  of  the  one  from 
Rowe  to  Cartwrlght,  executed  In  1847.  At 
that  date  the  country  was  thinly  settled,  and 
officers  authorized  to  take  acknowledgments 
few  and  scattered,  and  It  is  a  matter  of  com- 
mon knowledge  that  Instruments  of  this  kind 
were  sometimes  carried  a  long  time.  In  many 
cases  for  years,  before  being  authenticated 
for  record.  This  is  forcibly  exemplified  by 
the  deed  from  Watson  to  Rowe  introduced 
in  evidence  by  appellees,  which  was  dated 
January  21,  1839,  and  proven  for  record  Sep- 
tember 28,  1847.  However  the  general  rule 
as  to  presumptions  may  be,  all  the  authorities 
agree  that  such'  presumption  Is  to  be  indulg- 
ed only  in  the  absence  of  evidence  as  to  the 
date  of  delivery,  and  may  be  overcome  by 
circumstances  tending  to  t^ow  that  the  deed 
was  delivered  at  Its  date,  or  not  until  its  ac- 
knowledgment, as  the  case  might  be.  We 
think  the  circumstances  In  the  present  case 
are  soffldent  to  overcome  the  presumption 
that  the  deed  waa  delivered  on  the  date  of 
its  acknowledgment.  If  that  role  be  the  cor- 
rect one  as  laid  down  In  Kent  v.  Cecil,  supra. 
Cartwrlght  was  under  obligation  to  make 
reasonable^  endeavor  to  acquire  the  title  to 
the  Williams  half  league  within  40  days  of 
the  date  of  his  contract  with  Qlllesple.  He 
had  sold  the  land,  and  obligated  himself  to 
make  title  in  that  time,  saving  the  privilege 
of  substituting  other  land  only  in  the  event 
that  he  was  not  able  to  procure  title  to  the 
Williams  wltUn  the  stipulated  time.  It  is 
reasonable  to  presume  that  he  was  already 
In  negotiation  with  Rowe  for  this  land,  and 
It  is  extremely  probable  that  the  trade  had 
been  made,  lacking  only  the  execution  of  the 
deed,  in  view  of  the  fact  that  Rowe  was  a 
resident  of  Travis  county,  and  that  in  25 
days  thereafter  he  signed  the  deed,  with  the 
evident  purpose  of  making  Immediate  deliv- 
ery. It  was  not  acknowledged  by  him,  but 
proven  by  one  of  the  subscribing  witnesses, 
so  that  the  deed  passed  out  of  his  possession 
before  the  date  of  the  authentication,  other- 
wise we  have  the  condition  of  Rowe  taking 
the  deed  to  the  officer  and  taking  along  with 
blm  the  subscribing  witness  to  prove  it  for 
record.  Instead  of  himself  acknowledging  It. 
Cartwrlght  lost  his  right  to  substitute  other 
lands  after  40  days.    It  is  not  reasonable  to 


presume  that  he  would  have  let  the  time  slip 
by  before  getting  the  deed,  which  had  been 
signed  within  25  days.  We  think  the  circum- 
stances sufficient  to  overcome  whatever  slight 
presumption  there  might  be,  under  the  rule 
laid  down  in  Kent  vs.  Cedl,  that  the  deed 
waa  not  delivered  until  It  was  proven  for 
record. 

How  stands  the  record,  then,  as  to  evidence 
that,  by  agreement  between  Cartwrlght  and 
Gillespie  subsequent  to  the  execution  of  the 
contract  to  make  title  to  the  Williams  tract,  a 
deed  should  be  made  to  the  Hobdy  tract  in 
satisfaction  of  said  contract?  We  think 
there  is  not  a  circumstance  in  the  record 
that  supports  or  tends  to  support  appellees' 
contention  on  this  point  They  all,  on  the 
contrary,  rebut  such  a  conclusion,  which  is 
In  itself  very  unreasonable.  The  two  instru- 
ments were  executed  on  the  same  day,  were 
proven  for  record  on  the  same  day,  before 
the  same  officer,  by  the  same  subscribing 
witness,  and  were  filed  for  record  and  re- 
corded on  the  same  day.  The  Hobdy  deed 
makes  no  reference  to  the  contract  There 
is  no  significance  In  the  fact  that  the  contract 
was  recorded  on  page  82  and  the  deed  on 
page  83  of  the  same  book.  If  the  clerk  bad 
both  instruments  in  his  hands  for  record  at 
the  same  time,  executed  the  same  day,  it 
could  not  have  been  considered  of  any  Im- 
portance by  him  as  to  which  he  recorded 
first  and  his  recording  the  contract  first 
does  not  indicate  that  he  received  it  first, 
rather  than  that  be  received  them  at  the 
same  time.  But,  even  if  we  agree  that  the 
contract  for  the  Williams  was  executed  and 
filed  with  the  clerk  first  that  does  not  In  the 
slightest  degree  tend  to  establish  the  main 
fact,  which  is  that  the  Hobdy  waa  conveyed 
in  satisfaction  of  the  contract  to  convey  the 
Williams.  If,  after  the  contract  bad  been 
executed  to  convey  the  Williams  and  on  the 
same  day  it  had  been  agreed  to  substitute 
the  Hobdy  half  league  then  owned  by  Cart- 
wright  and  make  a  deed  for  It  in  satisfac- 
tion of  the  obligation,  the  first  thought  of 
sensible  men  would  have  been  to  withdraw 
the  contract  for  the  Williams,  which  bad 
been  thus  nullified,  or,  at  least,  to  have  set 
out  In  the  Hobdy  deed  that  It  was  executed 
in  satisfaction  of  the  contract  to  convey  the 
Williams.  The  fact  that  the  consideration 
of  the  two  Instruments  was  the  same  Is  of 
no  force  in  view  of  the  uncontroverted  fact 
that  the  two  tracts  were  of  equal  valuation. 
That  the  two  tracts  make  a  solid  body  of  a 
league  of  land  tends  strongly  to  support  the 
Inference  that  Gillespie  wanted  them  both. 
Cartwrlght  paid  in  1848  the  taxes  on  the 
Williams  half  league  for  the  years  1846, 
1847,  and  1848,  amounting  to  $4.50.  He  was 
liable  for  the  taxes  for  1846  and  1847.  The 
taxes  for  1848  we  must  presume  amounted 
to  fl.50.  In  view  of  the  fact  that  he  never 
rendered  or  paid  taxes  on  the  land  after  this, 
although  he  lived  In  San  Augustine  county 
until  1870,  and  was  careful  about  the  pay- 
Digitized  by  VjOOQIC 


746 


106  SOUTHWESTBRN  RBPORTBB. 


CTex. 


ment  of  taxes,  the  force  of  this  payment  of 
taxes  for  1848,  for  which  he  was  not  liable, 
at  the  same  time  that  he  paid  them  for  1846 
and  1847  for  which  be  was  liable,  is  entirely 
destroyed  as  evidence  to  snpport  the  main 
fact.  Ail  of  the  evidence  of  claim  of  title 
on  the  part  of  Oillesple  and  those  claiming 
under  him,  inventory  and  sale  of  the  land 
by  bis  administratrix  in  1850,  rendition  for 
taxes  for  1847  and  1849,  sale  by  Mrs.  Gil- 
lespie In  1882,  and  continuous,  open,  and  no- 
torious assertion  of  title  under  this  sale  to 
the  present  time,  accompanied  by  payment 
of  taxes  for  every  year,  inclndlng  and  since 
1883,  and.  In  the  face  of  this,  no  assertion  of 
ownership,  rendition  for,  or  payment  of  tax- 
es by  Cartwright  or  bis  heirs  since  the  con- 
tract of  sale,  except  payment  of  taxes  for 
1848  referred  to,  notwithstanding  Cartwright 
lived  in  the  same  county  in  which  the  land 
was  situated  until  1870,  and  his  two  sons, 
plaintiCTs  in  this  suit,  one  of  them  until  four 
years  ago  and  the  other  until  eleven  years 
ago,  the  failure  to  Inventory  this  land  by 
Cartwrlght's  administratrix,  bis  vrtfe,  the 
partition  of  all  bis  estate  among  bis  heirs, 
not  including  this  land — all  of  these  facts, 
established  by  the  uncontroverted  proof  for 
the  purpose  of  showing  by  presumption  the 
execution  of  a  subsequent  deed  to  the  admin- 
istratrix of  Gillespie,  if  not  snfDcient  to  re- 
quire a  peremptory  instruction  to  the  Jury 
to  find  for  the  appellants  on  that  Issue,  all 
tended  very  strongly  to  rebut  appellees'  con- 
tention that  by  subsequent  agreement  be- 
tween Cartwright  and  Gillespie,  made  on  the 
same  day  the  bond  for  title  for  the  Williams, 
had  been  nullified  by  the  execution  of  the 
deed  for  the  Hobdy  half  league.  Gillespie 
lived  in  Grimes  county,  and  died  there  In 
December,  1847,  and  his  estate  was  admin- 
istered there.  His  administratrix  inventoried 
both  the  Hobdy  half  league  and  the  Williams 
half  league,  and  in  1850  both  tracts  were 
sold  as  the  property  of  his  estate  under  the 
orders  of  the  probate  court  The  sale  of  the 
Williams  was  disapproved  and  It  was  again 
sold,  but  this  sale  appears  not  to  have  been 
consummated  and  the  Williams  passed  to 
Mrs.  Gillespie  under  a  general  deed  from  the 
heirs.  Cartwright  lived  In  San  Augustine 
county,  and  died  there  in  1870,  and  bis  es- 
tate was  administered  there.  His  administra- 
trix retivned  an  inventory  and  appraisement 
of  the  property  of  bis  estate,  upon  which  this 
land  did  not  appear,  and  subsequently  his 
heirs  partitioned  his  property  among  them- 
selves, but  In  such  partition  this  land  was  not 
Included. 

Appellees  attempt  to  explain  the  circum- 
stances of  the  omission  of  the  Williams  tract 
from  the  inventory  of  the  property  of  Cart- 
wright's  estate  by  his  administratrix  by  the 
circumstance  that  a  tract  of  land  In  Navarro 
county  which  had  been  Inherited  by  Cart- 
wright from  his  father  was  also  omitted 
from  this  Inventory,  but  this  evidence  dis- 
closes that  this  tract  was  in  litigation,  and 


does  not  show  that  Cartwrlght's  title  was 
ever  sustained  or  held  to  be  good.  In  addi- 
tion to  this,  there  is  much  difference  between 
omitting  the  Navarro  county  tract  from  the 
Inventory  and  the  omission  of  tliis  half  league 
lying  in  the  county  of  Cartwrlght's  residence 
and  where  his  estate  was  administered,  ac- 
companied as  it  was  with  so  many  circum- 
stances showing  nonclalm  by  Cartwright  and 
his  heirs.  We  think  that  the  evidence  did  not 
raise  the  Issue  suggested  by  the  first  special 
issue  submitted  to  the  Jury,  and  that  the 
Jury  should  have  been  Instructed,  as  request- 
ed by  appellants,  that  there  was  no  evidence 
that  the  deed  for  the  Hobdy  half  league  was 
made  in  satisfaction  of  the  contract  to  con- 
vey the  Williams.  This  left  appellants  hold- 
ing title  under  the  bond  for  title  which  had 
never  been  satisfied,  or  repudiated,  by  Cart- 
wright or  tils  heirs.  The  recitals  in  the  con- 
tract of  receipt  of  the  purchase  money  was 
prima  fade  proof  of  that  fact,  and  It  was  not 
disputed.  Short  v.  Price,  17  Tex.  403;  Tum- 
llnson  V.  York,  20  Tex.  698;  Byars  V.Thomp- 
son, 80  Tex.  473,  15  S.  W.  1087.  Such  a  con- 
tract, under  all  the  circumstances  shown  by 
the  undisputed  evidence,  was  sufllclent  to 
have  entitled  appellants  to  recover  the  land, 
it  they  had  been  plaintiffs.  Certainly,  when 
sued,  they  could  defend  their  possession  un- 
der It  Having  obligated  himself  to  convey 
the  Williams  half  league,  if  he  could  get  the 
title  in  40  days,  and  having  received  the  pur- 
chase money,  when  Cartwright  acquired  the 
land,  and  especially  when  he  acquired  It 
within  the  40  days,  the  title  thus  acquired 
by  him  inured  to  the  benefit  of  his  grantee 
in  the  bond  for  title,  and  both  he  and  Ms 
heirs  are  estopped  to  deny  the  title  of  those 
holding  under  his  contract  to  convey. 
Whether  such  title  be  a  legal  or  equitable 
one  Is  of  no  importance.  Either  would 
equally  well  support  an  action  of.  trespass  to 
try  title  by  appellant  or  afford  a  ground  for 
defense.  Wright  v.  Dunn,  73  Tex.  296,  11  S. 
W.  330;  Scarborough  v.  Arrant  25  Tex.  132; 
Catlln  V.  Bennatt,  47  Tex.  170;  Miller  v. 
Alexander,  8  Tex.  45.  That  the  plea  of  lach- 
es and  stale  demand  set  up  by  appellees  to 
defeat  appellant's  title  has  no  application, 
even  if  they  had  been  plaintiffs,  has  been  sev- 
eral times  decided  by  this  court  and  those 
decisions  we  are  content  to  follow.  I^rster 
V.  liClghton,  36  Tex.  Civ.  App.  62,  81  S.  W. 
1033,  and  cases  cited. 

Appellants  rested  upon  their  title,  and  did 
not  seek  specific  performance  or  any  other 
affirmative  relief,  and  neither  the  plea  of  the 
10-year  statute  of  limitation  nor  the  de- 
fense of  laches  and  stale  demand  applied. 
Hensel  v.  Kcgans,  8  Tex.  Civ.  App.  583,  28 
S.  W.  705.  The  bond  for  title  had  never 
been  repudiated;  on  the  contrary,  the  evi- 
dence Is  conclusive  that  the  title  under  it 
had  been  alwajrs  recognized  by  Cartwright 
In  his  lifetime  and  his  heirs  after  him  untQ 
a  short  time  before  bringing  this  suit  As 
long  as  their  title  was  thus,  recognized,  even 
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If  only  an  equitable  title,  there  was  nothing 
to  call  for  afflrmatlTe  action  by  appellants 
and  they  have  not  been  guilty  .of  lache*.  Up- 
on the  undiluted  evidence,  the  court  should 
have  instructed  a  verdict  for  appellants  up- 
on the  issue  as  to  their  title  under  the  lx>nd 
for  title  irrespective  of  the  evidence  intro- 
duced to  show  by  circumstances  and  pre- 
sumption the  execution  subsequently  of  a 
deed  from  Cartwrigbt  to  the  administratrix 
of  Gillespie. 

Upon  the  second  issue  appellants  do  not 
contend  that  the  evidence  required  a  peremp- 
tory instruction  to  the  jury  to  find  that  a 
subsequent  deed  to  OlUespie  or  his  adminis- 
tratrix or  heirs  had  been  executed.  We 
think  that  It  was  error  to  refuse  appellants' 
special  instruction  No.  6,  as  set  out  in  their 
twelfth  assignment.  If  the  bond  for  title 
was  not  sufficient  to  enable  Gillespie  and 
those  holding  under  him  to  take  and  hold 
possession  of  the  land,  but  it  was  necessary, 
to  enable  them  to  do  so,  that  a  subsequent 
deed  should  have  been  executed  by  Cart- 
wright,  we  would  bold  that  the  verdict  of 
the  Jury  upon  the  second  issue  was  contrary 
to  the  law  and  the  evidence,  and  unsupport- 
ed by  the  evidence.  In  such  case  the  only 
explanation  of  the  acts  of  the  parties,  as 
shown  by  the  undisputed  evidence,  would  be 
found  In  the  fact  that  such  deed  had  been 
executed.  The  case  seems  to  have  been  sub- 
mitted to  the  }ury  upon  the  theory  that  a 
negative  answer  to  the  first  question  or  an 
afSrmatlve  answer  to  the  second  would  ei- 
ther have  required  a  Judgment  for  defend- 
ants. 

We  have  not  found  it  necessary  to  pass  up- 
on the  other  assignments  of  error.  From 
ovr  conclusion  that,  upon  the  undisputed  evi- 
dence, the  Jury  should  have  been  instructed 
to  return  a  verdict  for  appellants,  as  re- 
quested by  them,  it  results  that  the  Judg- 
ment should  be  reversed  and  Judgment  here 
rendered  for  them ;  and  it  is  so  ordered. 
Stevens  v.  Masterson,  90  Tex.  417,  39  S. 
W.  292,  921;  Henne  v.  Moultrie,  97  Tex.  216, 
77  S.  W.  607. 

Beversed  and  rendered. 


Mccormick  ▼.  national  bank  of 

COMMERCE!  et  al. 

(Court  of  Civil   Appeals  of  Texas.    Nov.    23, 
1907.    Rehearing  Denied  Jan.  11,  1908.) 

1.  BXBCUTOBS    AND    Aduinistbatobs — FaNDS 
or  Estate— Afpuoation  to  Debts. 

Where  a  widow  as  a  creditor  of  her  hus- 
band's estate  claimed  a  bank  deposit  standinK 
in  plaintiff's  name,  representing  the  income  of 
certain  land  deeded  by  her  husband  to  his  chil- 
dren, with  a  reservation  of  the  rents  and  reve- 
nues for  life,  which  were  deposited  in  plaintiff's 
name  to  defraud  the  husband's  creditors,  plain- 
tilTs  right  to  such  deposit  did  not  depend  on 
whether  the  conveyances  of  the  property  and  the 
•nnender  of  possession  thereof  to  plaintiff  were 
or  were  not  made  to  defrand  the  husband's  cred- 
itors, but  on  whether  the  husband  reserved  to 
himself,  at  the  time  he  deeded  the  land  to  his 


children,  the  rents  and  revenues  from  the  land 
after  the  execution  of  the  deeds. 
2.  Barks  and  Banking— AcmoN  fob  Depos- 
it—Limitatiohs. 

Where,  in  a  suit  to  recover  a  bank  deposit, 
the  bank  filed  a  bill  of  interpleader  without 
pleading  limitations,  alleging  that  it  was  a 
stakeholder,  and  offering  to  pay  the  money  to 
plaintiff  or  C,  who  claimed  the  fund  as  assets 
of  her  deceased  husband's  estate,  applicable  to 
the  payment  of  h«r  claim  against  such  estate, 
limitations  were  not  available  as  a  defense  either 
to  plaintiff  or  the  bank. 
8.  Deeds— Resrbvations— Consideration. 

A  conveyance  of  community  property  by  a 
father  to  his  children  was  sufficient  considera- 
tion for  the  reservation  to  the  father  of  the 
rents,  sulieeqaently  arising  from  the  land  daring 
his  life. 

4.  Aduinistbatobs— Oi-AiHS—AssiONKXHT  of 
Judgment. 

Where  a  widow  procured  an  assignment  of 
a  claim  against  her  husband's  estate,  based  on  a 
judgment  against  her  husttand  and  another,  she 
was  entitled  to  collect  the  entire  amount  there- 
of from  her  husl>and's  estate. 

5.  Judgment— Enfobcement—Pabtteb. 

Where  a  widow  acquired  a  claim  against 
her  husband's  estate,  based  on  a  judgment  re- 
covered against  the  husband  and  his  son,  the 
fact  that  the  original  judgment  creditor  might 
have  proceeded  against  the  son,  did  not  make 
such  creditor  a  necessary  party  to  a  suit  by 
the  widow  to  subject  alleged  assets  of  the  hus- 
band's estate  to  the  payment  of  the  judgment 
under  the  rule  tiiat  in  actions  on  judgments  or 
claims  in  which  two  persons  are  jointly  interest- 
ed, the  parties  in  whom  the  right  of  action  exists 
must  l>e  made  parties. 

6.  Same— Assignment— Pboof. 

Where^  in  an  action  to  subject  alleged  as- 
sets of  a  judgment  debtor's  estate  to  the  pay- 
ment of  the  judgment,  claimant  specifically 
pleaded  the  assignment  and  her  ownersnip  of  the 
claim  on  the  judgment  against  the  estate,  and 
there  was  no  plea  of  non  est  factum  or  denial 
of  the  assignment  under  oath,  the  court  did  not 
err  in  permitting  the  assignment  to  be  intro- 
duced in  evidence,  withoat  proof  of  the  execu- 
tion thereof. 

7.  AoKHOWLEDOMKNT—lNBTBirMENT— Proof  of 
Execution. 

An  assignment  of  a  claim  against  an  es- 
tate, based  on  a  judgment  not  being  an  instru- 
ment authorized  by  statute  to  l>e  acknowledged, 
an  aclmowledgm«it  thereof  l>efore  a  notary  con- 
stituted no  proof  of  its  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  gj  289,  282,  283.] 

8.  AfpeaI/— Habmlkss  Ebbor— Evidence. 

Appellant  was  not  prejudiced  by  the  ad- 
mission of  testimony  which  was  not  materially 
different  from  the  testimony  of  witnesses  of- 
fered by  appellant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4153-4161.] 

9.  Intebpleadeb  —  Attobnets'  Fees  — Judg- 
ment. 

Where,  in  an  action  for  a  bank  deposit,  the 
bank  filed  an  interpleader  offering  to  pay  the 
deposit  to  the  claimant  entitled  thereto,  and 
praying  an  attorney's  fee  for  the  filing  of  such 
plea,  the  court  should  have  rendered  judgment 
against  the  bank  in  favor  of  the  party  found  to 
be  entitled  to  the  deposit  for  the  full  amount 
thereof,  less  the  amount  allowed  for  an  attor- 
ney's fee;  a  judgment  that  an  attorney's  fee  of 
$25  be  paid  by  plaintiff  as  part  of  the  costs, 
and  that  the  claimant  recover  the  full  amount 
of  the  deposit  being  improper. 

10.  Costs— Appeal. 

Where  an  error  in  the  rendition  of  judgment 
was  not  called  to  the  attention  of  the  trial  court 
in  appellant's  motion  for  a  new  trial,  or  other- 
wise, appellant  would  be  required  to  par  tht 
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costs  of  the  appeal,  though  the  jndgment  wa« 
reformed. 

Appeal  from  District  Court,  Dallas  County; 
T.  P.  Nash,  Judge. 

Action  by  J.  D.  McCormlck  against  tbe  Na- 
tional Bank  of  Commerce  and  others,  in 
which  Mrs.  Elizabeth  Crowley  was  made  a 
party  defendant  on  a  bill  of  Interpleader,  and 
claimed  the  fund  In  controversy  as  the  prop- 
erty of  her  deceased  husband,  B.  P.  Crowley. 
Prom  a  judgment  In  favor  of  the  latter,  plain- 
tiff appeals.    Beformed  and  affirmed. 

Carden,  Starling  &  Carden  and  Gilbert  H. 
Iristi,  for  appellant;  U.  F.  Short,  for  appel- 
lees. 

TAIiBOT,  J.  TblB  is  an  action  brought  by 
the  appellant  against  the  defendant  bank  to 
recover  $814.96,  alleged  to  have  been  de- 
posited by  him  in  said  bank.  The  bank  an- 
swered, admitting  the  deposit  to  the  credit 
of  the  plaintiff  of  said  sum,  but  averred  that 
it  bad  been  notified  and  warned  by  Mrs. 
Elizabeth  Crowley,  surviving  widow  of  B. 
p.  Crowley,  deceased,  not  to  pay  the  said 
sum  of  money  to  the  plaintiff,  for  the  reason 
that  the  same  was  only  deposited  in  tbe  name 
of  plaintiff,  but  was  In  fact  and  In  truth  the 
money  of  her  deceased  husband.  The  bank 
al^o  pleaded  a  pending  administration  on  tbe 
estate  of  B.  P.  Crowley,  deceased,  and  asked 
that  Mrs.  Elizabeth  Crowley  and  B.  P.  Crow- 
ley, Jr.,  executor  of  B.  P.  Crowley,  deceased, 
be  made  parties  defendant,  and  that  it  be  al- 
lowed reasonable  attorney's  fees  for  filing  its 
answer.  On  May  30,  1906,  Mrs.  Elizabeth 
Crowley  appeared  and  filed  an  intervention, 
claiming  that  the  money  was  tbe  property  of 
her  husband;  that  it  had  been  deposited  in 
the  said  bank  by  her  deceased  husband,  or 
by  other  persons  at  his  direction,  to  the  cred- 
it of  the  plaintiff,  for  the  purpose  of  placing 
the  same  beyond  the  reach  of  his  creditors; 
that  during  his  lifetime,  to  wit,  on  May  11, 
1899,  A.  J.  Boe  had  recovered  a  Judgment 
against  her  husband  and  his  son,  B.  P.  Crow- 
ley, Jr.,  in  the  sum  of  $2,445.47;  that  her 
husband  had  died  Pebruary  13,  1004;  that 
tbe  judgment  had  been  presented  to  the  ex- 
ecutor and  allowed;  and  that  afterwards,  on 
the  26th  day  of  July,  1905,  the  said  claim, 
based  upon  said  judgment,  was  for  a  valuable 
consideration  paid  to  A.  J.  Boe  by  Mrs.  Eliza- 
beth Crowley,  assigned,  transferred,  and  de- 
livered to  her,  and  that  she  was  then  the  le- 
gal owner  and  holder  thereof.  She  further 
pleaded  that  after  the  death  of  her  husband 
she  presented  her  application  to  the  county 
court  for  an  allowance  as  a  surviving  widow, 
and  was  by  the  said  court  allowed  the  sum  of 
$500,  $190  of  which  has  been  paid  to  her,  the 
balance  of  which  was  unpaid.  She  pleaded 
the  Insolvency  of  her  deceased  husband's  es- 
tate, and  asked  that  she  have  Judgment 
against  the  defendant  bank  for  the  amount 
of  the  deposit,  to  be  credited  by  her  on  her 
allowance  as  the  surviving  widow,  and  the 


remainder  upon  tbe  ▲.  J.  Roe  judgment. 
Tbe  executor,  B.  F.  Crowley,  Jr.,  filed  a  dis- 
claimer of  any  interest  in  the  funds  In  con- 
troversy. There  was  a  Jury  trial,  tbe  cas» 
being  submitted  upon  q;>eclal  issues.  Plain- 
tiff filed  a  motion  tax  Judgment  upon  the  ver- 
dict, but  the  court  rendered  judgment  in 
favor  of  Mrs.  Elizat>eth  Crowley  for  tbe  mon- 
ey on  deposit,  directing  that  said  sum  when 
paid  her  be  applied  as  a  credit  upon  the  Boe 
Judgment,  and  that  no  part  of  said  sum  be 
applied  to  the  satisfaction  of  her  widow'a 
allowance.  All  costs,  including  a  $25  fee, 
were  adjudged  against  plaintiff,  and  he  baa 
appealed. 

B.  P.  Crowley  was  married  to  tbe  Inter- 
vener, Mrs.  Elizabeth  Crowley,  in  1881.  At 
the  time  of  his  marriage  be  was  a  widower 
and  the  father  of  seven  adult  children,  one 
of  whom  was  and  is  the  wife  of  the  plaintiff 
in  this  suit  His  first  wife  died  in  July,  188& 
At  the  time  of  her  death,  and  also  at  tbe 
time  of  his  marriage,  he  owned  several  tracta 
of  farm  land  in  Dallas  and  Tarrant  counties, 
Tex.,  and  a  piece  of  property  on  Carutb 
street,  in  the  city  of  Dallas.  Ux>on  one  of 
these  farm  tracts  he  resided,  but  upon  bi» 
remarriage  he  moved  to  the  city  of  Dallas, 
where  he  resided  until  tbe  time  of  his  death 
In  Pebruaty,  1904,  he  then  being  78  years  of 
age.  In  1893  the  said  Crowley  Iiad  become 
embarrassed  financially,  and  made  voluntary 
conveyances  of  all  of  bis  property  to  his  chil- 
dren by  his  first  wife,  reciting  a  considera- 
tion of  love  and  affection.  These  conveyances- 
were  duly  acknowledged  and  filed  for  record 
on  the  respective  dates  of  their  execution,, 
and  were  made  with  the  agreement  and  un- 
derstanding that  the  grantor,  B.  P.  Crowley, 
was  to  remain  in  possession  of  the  property 
during  bis  lifetime,  and  that  he  reserved  and 
was  to  receive  all  the  rents  arising  therefrom 
for  his  own  use  and  benefit  They  were  also- 
made  for  the  purpose  of  defrauding  his  cred- 
itors. Prom  1893  to  1899  B.  P.  Crowley,  Sr.. 
by  the  consent  of  and  agreement  with  tiis- 
children,'  remained  in  possession  of  said 
lands,  and  handled  the  property  and  collected 
the  rents  as  he  had  done  before  tbe  convey- 
ances to  his  children  were  made.  Whilst  de- 
ceased was  in  possession  of  this  property  and 
receiving  all  the  revenues  therefrom,  and  dur- 
ing the  year  1898,  he  became  much  embar- 
rassed on  account  of  security  debts  which  be 
had  incurred  for  his  son,  B.  F.  Crowley,  Jr. 
A.  J.  Roe  was  one  of  the  creditors  of  deceas- 
ed, and  the  debt  due  to  bim  was  one  that 
gave  him  considerable  annoyance.  Suit  wa» 
brought  on  the  debt  due  him,  and  Judgment 
was  rendered  there  on  April  11.  1899,  in  the 
sum  of  $2,445.47.  This  Judglnent  was  pre- 
sented to  the  executor  of  B.  P.  Crowley,  de- 
ceased, and  allowed  July  8,  1906,  and  for  a 
valuable  consideration  was  assigned  to  ap- 
pellee July  26,  1905.  To  avoid  the  payment 
of  this  Judgment  B.  P.  Crowley,  Sr.,  deter- 
mined to  put  the  rents  of  the  property  whicb 
he  was  receiving  I>eyond  the  reach  of  his 
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credltohi,  and  for  this  purpose  obtained  the 
consent  of  the  appellant  to  deposit  it  In  his 
name,  which  was  done.  He  further  determin- 
ed to  place  the  property,  ostensibly,  under 
the  management  of  the  appellant,  for  the 
same  traodulent  purpose,  and  in  1899  posses- 
sion thereof  was  turned  over  to  blm.  At  tbe 
time  the  property  was  turned  ovee  to  appel- 
lant in  1899  he  opened  a  bank  account  with 
the  defendant  bank  In  Ms  own  name,  and 
gave  the  bank  Instructions  to  honor  any 
checks  that  might  be  drawn  thereon  by  B.  F. 
Crowley,  Sr.  The  fund  In  controversy  was 
accumulated  from  the  rents  of  the  property 
of  which  deceased,  B.  F.  Crowley,  Sr.,  had 
remained  In  charge,  and  received  by  him  and 
deposited  in  defendant  bank,  after  the  Judg- 
ment of  $2,445.47  had  been  recovered  by  Roq 
in  tbe  name  of  appellant,  but  wtis  at  all 
times  tbe  property  of  tbe  said  Crowley. 

The  Jury  found  that  the  conveyances  of 
the  real  property  by  B.  F.  Crowley,  Sr.,  to 
his  several  children  in  1893,  and  the  surren- 
der by  him  of  the  possession  of  said  prop- 
erty to  the  appellant  In  1899,  were  made  with 
tbe  intent  to  defraud  the  creditors  of  the 
said  Crowley.  The  submission  of  these  is- 
eaes  to  the  jury  is  assigned  as  error,  and 
numerous  propositions  are  urged  In  sup- 
port of  appellant's  contention,  but,  in  the 
view  we  take  of  tbe  case.  It  is  unnecessary 
to  discuss  or  pass  upon  them.  Inasmuch  as 
B.  F.  Crowley's  ownership  of  the  fund  in 
controversy  emanated  from  or  grew  out  of 
tbe  transaction  resulting  In  the  execution  of 
said  conveyances,  it  was  probably  not  im- 
proper tor  the  court  to  Inquire  into  and  un- 
derstand tbe  character  of  the  same;  but  we 
are  of  the  opinion  that,  in  the  ultimate  de- 
termination of  tbe  controlling  question  in 
the  case,  the  motive  that  actuated  the  gran- 
tor in  making  the  conveyances  and  In  sur- 
rendering bis  reserved  right  of  possession  to 
aiipellaat  In  1899  was  unimportant  The 
right  of  appellee  as  a  creditor  of  her  deceased 
husband  to  set  aside  tbe  conveyances  made 
In  1893  is  not  involved  in  the  case.  The  is- 
sue was,  did  B.  F.  Crowl^  own,  at  the  date 
of  his  death,  tbe  fund  In  the  possession  of 
tbe  defendant  bank,  which  Is  sought  by  ap- 
pellee to  be  subjected  to  the  payment  of  her 
debt  as  an  asset  of  tbe  said  Crowley's  es- 
tate? This  depended  upon  whether  or  not 
tbe  deceased  Crowley  reserved  to  himself,  at 
the  time  he  deeded  bis  lands  to  bis  children, 
the  rents  and  revenues  to  be -derived  from 
said  lands  after  the  execution  of  said  deeds, 
and  not  upon  whether  the  conveyances  of 
said  property  and  tbe  surrender  of  posses- 
sion thereof  to  appellant  were  or  were  not 
made  for  ttie  purpose  of  defrauding  his  cred- 
itors. This  issue  was  properly  submitted  by 
tbe  oonrt  In  tbe  third  question  proi>ounded 
to  the  Jury.  Their  finding  is  favorable  to 
appellee,  and  appellant,  in  his  brief,  practical- 
ly admits  that  there  was  evidence  to  sup- 
port such  finding.  He  says:  "Appellant  con- 
cedes that  there  is  parol  evidence  In  tbe  rec- 


ord tending  to  show  that  tbe  father  was  to 
remain  in  possession  of  and  have  the  pro- 
ceeds of  the  land  embraced  in  the  voluntary 
conveyance,  and  that  he  did  remain  in  pos- 
session for  nearly  six  years  thereafter,  mak- 
ing such  disposition  of  the  proceeds  as  he 
saw  proper."  The  statutes  of  limitation  up- 
on neither  theory  presented  is  available  to 
appellant,  and  the  bank  has  not  pleaded  it. 
On  tbe  contrary  it  appears  as  an  Impartial 
stakeholder,  and  offers  to  pay  the  money  in 
Its  possession  to  whichever  party  tbe  court 
decides  is  entitled  to  It.  Nor  do  we  think 
appellant's  proposition  to  the  effect  tbat  "a 
promise  made  without  consideration  by  chil- 
dren owning  land  to  give  their  father  either 
the  entire  rents  and  revenues  or  a  support 
therefrom  is  simply  a  gift,  which,  In  the  ab- 
sence of  either  a  statutory  conveyance  or  the 
change  of  possession  of  such  revenues  or  the 
crops  deriving  the  same,  is  void,  can  be  main- 
tained under  the  facts  of  this  case.  Tbe  land 
conveyed  was  the  community  property  of  B. 
F.  Crowley,  deceased,  and  bis  children  to 
whom  he  deeded  it.  The  reservation  by  bim 
of  the  rents  subsequently  arising  from  said 
lands  was  a  part  of  tbe  contract  to  convey, 
and  tbe  acquisition  by  tbe  children,  of  his 
one-half  of  the  land  by  such  conveyance  was 
a  sufficient  consideration  to  support  the  agree- 
ment that  he  should  reserve  such  rents." 

The  court  did  not  err  In  refusing  to  give 
appellant's  special  instruction  to  return  a 
verdict  against  tbe  defendant,  Blizabeth 
Crowley,  upon  tbe  issue  as  to  whether  the 
fund  In  controversy  should  be  applied  upon 
a  claim  based  upon  the  A.  J.  Roe  Judgment 
Tbe  assignment  by  Roe  of  his  Judgment 
against  the  deceased,  B.  F.  Crowley,  Sr.,  and 
B.  F.  Crowley,  Jr.,  to  Mrs.  Elizabeth  Crow- 
ley, was  a  transfer  of  the  entire  Judgment,  In 
BO  far  as  It  was  a  claim  against  tbe  estate 
of  the  said  Crowley,  deceased,  and  she  had 
tbe  right,  by  suit  or  otherwise,  to  collect  tbe 
entire  amount  thereof  out  of  said  estate 
if  she  could.  Roe,  by  the  assignment  to  her, 
divested  himself  of  any  right  whatever  to 
proceed  against  Crowley's  estate  to  collect 
any  part  of  said  Judgment,  and  tbe  fact  that 
he  might  proceed  against  B.  F.  Crowley,  Jr., 
in  his  own  name  and  right  to  realize  on 
said  Judgment  did  not  make  him  a  necessary 
party  to  the  present  suit  Mrs.  Crowley  Is 
not  seeking  to  recover  anything  of  B.  F. 
Crowley,  Jr.,  bat  is  simply  pursuing  the  es- 
tate of  B.  F.  Crowley,  deceased,  and  attempt- 
ing to  subject  assets  of  said  estate  to  tbe 
payment  pro  tanto,  of  said  Judgment,  and 
tbe  general  rule  invoked  tbat.  In  actions  up- 
on Judgments  or  claims  in  which  two  per- 
sons are  Jointly  interested,  all  parties  in 
whom  the  right  of  action  exists  must  be  made 
parties,  does  not  apply. 

But  appellant  contends  that  the  trial  court 
erred  In  permitting  the  assignment  of  the 
Roe  Judgment  or  claim  to  be  Introduced  in 
evidence,  without  proof  of  the  execution  of 
such  asslgnmeit    In  this  action  of  tbe  court 
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we  think  there  was  no  error.  Appellee  spe- 
cifically pleaded  the  assignment  of  the  claim 
to  her  and  her  ownership  thereof,  and  there 
was  no  plea  of  non  est  factum  or  denial 
thereof  by  appellant  nnder  oath.  This,  we 
think,  In  view  of  such  pleading  and  the  stat- 
ute, was  necessary  to  put  appellee  upon  proof 
of  the  execution  of  the  assignment  The 
assignment  was  not  sncb  an  instrument  as 
Is  authorized  by  statute  to  be  acknowledged, 
and  we  agree  to  the  contention  that  the  ac- 
knowledgment of  Roe  before  a  notary  public 
of  the  assignment  constituted  no  proof  of 
its  execution.  We  bold,  however,  that  the 
assignment  having  been  pleaded  by  appel- 
lee^ and  appellant  not  having  denied  Its  ex- 
ecution under  oath,  she  was  not  required  to 
make  proof  of  its  execution  in  order  to  es- 
tablish its  admissibility  in  evidence. 

Nor  did  the  court,  in  our  opinion,  commit 
reversible  error  in  admitting  in  evidence 
the  letter  of  B.  F.  Crowley,  Sr.,  to  appellant, 
dated  June  80,  1899.  The  declaration  of  the 
said  B.  F.  Crowley  in  this  letter,  and  of 
which  complaint  Is  made,  to  the  effect  that, 
when  be  deeded  the  lands  to  his  children, 
be  reserved  the  right  to  control  them  and 
have  a  comfortable  support,  and  to  pay  all 
his  Just  liabilities  out  of  the  rents  arising 
from  said  lands,  and  that  he  was  going  to 
have  it,  is  not  materially  different  from  the 
testimony  of  witnesses  offered  by  appellant, 
and  otherwise  appearing  in  the  record. '  This 
being  true,  appellant  is  in  no  position  to 
complain  of  the  admission  of  the  letter,  and 
Its  admission  is  not  reversible  error. 

Appellant's  eighteenth  assignment  of  error 
is  as  follows:  "The  court  erred  in  adjudging 
that  an  attorney's  fee  of  $25  be  paid  by 
plaintiff  08  part  of  the  costs  and  in  ren- 
dering Judgment  in  favor  of  Intervener  for 
the  full  sum  on  deposit  In  bank,  Instead  of 
rendering  same  for  such  amount,  less  $25, 
the  attorney's  fees  allowed  the  bank."  This 
assignment  Is  well  taken,  but  does  not  re- 
quire that  the  case  be  remanded.  The  Judg- 
ment of  the  court  below  will  be  reformed 
in  this  court,  directing  that  said  sum  of 
$25  allowed  tike  defendant  bank  as  an  attor- 
ney's fee  in  this  case,  be  i>ald  out  of  the 
fund  in  controversy.  No  reversible  .error  is 
iwjnted  out  by  any  assignment  not  discussed. 
The  executor  of  the  estate  of  B.  F.  Crowley, 
deceased,  disclaimed  any  Interest  in  the  fund 
sought  to  be  subjected  to  the  payment  of  ap- 
pellee's debt  Said  fund  seems  to  be  the 
only  asset  of  said  estate,  and  appellee's  claim 
appears  to  be  the  only  debt  owing  by  said 
estate.  No  reason  is  perceived,  therefore, 
why  appellee  courd  not  properly  maintain 
the  intervention  filed  by  her,  and  thereby 
recover  said  fund  to  be  credited  on  her  de- 
mand. The  Judgment  of  the  court  below, 
however,  will  be  reformed,  directing  the  pay- 
ment of  the  attorney's  fee  of  $25  allowed 
the  bank,  out  of  the  fund  in  Its  bands,  and 
as  reformed  will  be  affirmed.  Touching  this 
matter  the  court  propounded  to  the  Jury  the 


following  qae0tl<»i:  "What  amount  aUuuld  be 
paid  out  of  the  fund  In  controversy  to  said 
bank  for  filing  its  answer  in  the  suit?"  To 
which  the  Jury  replied,  "$25."  The  language, 
"What  amount  should  be  paid  out  of  the 
fand  in  controversy?"  Indicates  very  clearly 
that  the  trial  court  was  of  the  opinion  that 
the  fee  allowed  the  bank  should  come  ont  of 
the  fund  in  controversy,  but  for  some  reason, 
by  oversight  most  likely,  the  Judgment  enter- 
ed recites  "that  said  sum  of  $25  be  taxed 
as  costs,  and  recovered  by  the  bank  against 
J.  D.  McCormlck  with  other  costs."  This 
error  was  not  called  to  the  court's  attention 
in  appellant's  motion  for  a  new  trial,  or 
otherwise,  so  far  as  shown  by  tlie  record 
tiefore  us,  and  the  costs  of  this  appeal  will 
therefore  be  adjudged  against  the  api>ellant. 
Reformed  and  affirmed. 


RYAN  V.    RALBT.* 

(Court  of  Civil  Appeals  of  Texas.    Dec.  11. 1907. 

Rehearing  Denied  Jan.  15,  1906.) 

1.  EXKOOnOR— IBSUAHCB— RXCITAL   IN   JUDO- 

KZNT. 

An  execution  may  issae  ander  the  anthority 
of  a  judgment  not  in  terms  providinx  therefor; 
the  right  to  the  process  arising  from  the  obliga- 
tion to  pay,  ana  not  from  the  language  of  the 
Judgment 

SBd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  21,  Execution,  |  7.] 

2.  Same— FoRECLOSuBX  or  Vekdob's  Likn— 

ENFOBCElfGNT. 

Under  Rev.  St.  1895,  art.  1340,  providing 
that  Judgments  for  the  foreclosure  of  hens  shall 
t>e  that  plaintiff  recover  the  debt,  that  an  order 
of  sale  shall  issue,  and  that  if  the  property  is 
insufficient  other  property  shall  l>e  sold  as  in 
case  of  ordinary  executions,  an  ezecntion  to 
satisfy  a  deficiency  on  the  foreclosure  of  a  ven- 
dor's lien  is  authorized,  though  the  judgment 
contains  no  provision  therefor. 

3.  Saub.  .     , 

Rev.  St  1895,  art  2324,  requiring  the 
clerk  to  Issue  execution  in  an  action  in  which  a 
Judgment  has  been  rendered  for  the  enforcement 
of  the  Judgment  etc.,  includes  all  final  judg- 
ments, whether  the  issuance  of  an  execution  is 
provided  for  therein  or  not,  and  includes  judg- 
ments of  foreclosure  of  liens. 

Error  from  District  Court  Bexar  County; 
J.  L.  Camp,  Judge. 

Action  by  Jennie  Raley  against  Joseph  Ry- 
an. There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.    Alfirmed. 

Kelso  &  I/ipsconrt),  for  plaintiff  In  error. 
Jaa  Raley,  for  defendant  in  error. 

FLY,  J.  tttiis  is  an  action  of  tre^ass  to 
try  title  to  lots  6  and  7,  in  block  2,  new  city 
block  2,926,  San  Antonio^  Texas,  Instituted  by 
appellee  against  appellant  She  recovered  the 
land  In  a  trial  without  a  Jury.  The  evidence 
stiows  an  unbroken  title  to  ai^)ellee  in  the 
land  in  controversy  from  Santiago  Burgas, 
the  common  source.  One  of  the  links  in  the 
chain  of  title  of  appellee  is  a  sherifTs  deed, 
made  under  an  execution  levied  under  a  Judg- 
ment of  foreclosure  of  a  veiHlor's  Hen;  the 
execution  having  been  issued  afta  ttie  sale 
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of  the  property  <m  which  the  lien  was  fore- 
dofled  for  a  balance  remaining  unxAld  on  the 
Judgment  of  foreclosure.  The  execution  was 
issued  In  a  case  styled  "C.  C.  Abee  v.  Sand- 
ago  Bargas."  Appellant  claimed  throngh  a 
deed  from  Santiago  Bargas.  There  Is  but  one 
assignment  of  error,  and  under  It  are  advanc- 
ed the  propositions  that  "on  a  Judgment  mere- 
ly foreclosing  a  lien,  and  not  providing  In 
terms  for  a  deficiency  Judgment,  the  mortga- 
gee Is  confined  to  a  sale  of  tlie  mortgaged 
premises,  and  is  not  entitled  to  resort  to  oth- 
er property,  or  to  the  person  of  the  mortga- 
gor," and  that  "one  claiming  rights  under  aii 
execution  for  a  deficiency  In  a  suit  for  fore- 
closure of  a  mortgage  must  show  tttat  such 
execution  was  authorized  In  the  decree  of 
foreclosure."  The  praposltlons  amount  to  the 
assertion  that  no  amount  remaining  due  on 
a  Judgment  of  f<>recIoeure  on  real  estate,  aft- 
er the  order  of  sale  has  been  executed,  can 
be  collected  under  execution,  unless  It  Is  spe- 
cially recited  In  the  Judgment  that  sucb  au- 
thority is  given. 

The  propositions  of  appellant  are  based  on 
article  1340,  Rev.  St  1896,  which  prescribes 
the  form  of  decree  to  be  rendered  In  foreclos- 
ing mortgages;  one  of  the  requirements  be- 
ing that  it  provide  that  an  order  of  sale  issue 
to  sell  the  property,  and  "If  the  property  can 
not  be  found,  or  if  the  proceeds  of  such  sale 
be  Insufficient  to  satisfy  the  Judgment,  then 
to  make  the  money,  or  any  balance  thereof 
remaining  unpaid,  out  of  any  property  of  the 
defendant,  as  in  case  of  ordinary  executions." 
Is  a  sale  of  other  property,  in  case  of  the  pro- 
ceeds of  the  mortgaged  property  being  insuf- 
ficient to  settle  the  debt,  authorized  under  an 
order  of  sale  which  provides  for  such  defi- 
ciency, but  which  is  Issued  under  authority 
of  a  Judgment  wtiich  does  not  provide  for  a 
deficiency?  The  Judgment  offered  in  evidence 
Is  not  In  compliance  with  the  statute  cited, 
t)ecaase  it  does  not  in  terms  award  an  order 
of  sale;  the  only  words  used  that  touch  in- 
directly ttiereon  being  "that  the  vendor's  lien 
be  foreclosed  on  the  above  lot  28,  and  the  same 
l>e  sold  to  pay  ofT  this  Judgment  and  the  costs 
of  this  suit,"  which  would  seem  to  exclude 
the  probability  of  a  deficiency.  There  is  no 
language  used  in  the  Judgment  that  has  in 
contemplation  a  deficiency  after  the  sale  of 
tbe  lot.  The  decree  of  foreclosure  does  fix, 
however,  the  indebtedness  of  Santiago  Bar- 
gas and  OuB  Tyler  to  C  C.  Abee,  and  orders 
tbe  sale  of  the  lot  The  consequence  of  tbe 
decree  was  to  establish  an  obligation,  and 
conferred  on  tbe  successful  i>arty  the  right 
to  issue  an  execution  or  other  process  of  the 
court  for  its  enforcemraat  The  right  to  use 
the  process  of  the  court  to  enforce  the  collec- 
tion of  the  debt  arose  fn>m  the  decree  of  ob- 
ligation to  pay,  and  not  from  any  language 
of  tbe  Judgment  and  a  valid  execution  can 
be  issued  under  a  Judgment  which  does  not 
In  terms  authorize  the  issuance  of  executions. 
Black,  Judg.  g  4;  Freeman,  Judg.  {  2;  Rol>- 
erts  T.  Connellee,  71  Tex.  U,  8  S.  W.  626; 


Hartz  v.  Hausser  (Tex.  Civ.  App.)  90  S.  W. 
63;  Taylor  v.  Doom  (Tex.  Civ.  App.)  95  S. 
W.  4. 

The  authorities  establish  the  rule  that  ex- 
ecutions can  be  legally  issued  under  the  au- 
thority of  Judgments  not  in  terms  i>TOVidlng 
for  the  some;  but  the  question  arises,  does 
a  different  rule  ax)ply  in  cases  of  foreclosure 
of  liens,  in  which  class  of  cases  it  is  provid- 
ed by  statute  that  provision  shall  be  made  in 
the  Judgment  for  the  seizure  and  sale  of  the 
mortgaged  property,  and.  If  it  cannot  foe  found 
or  the  proceeds  are  insufficient  to  satisfy  tbe 
Judgment  then  to  make  the  money  or  any 
t>alance  out  of  other  property  l>elonging  to  the 
defendant?  We  are  of  the  opinion  that  the 
same  rule  would  apply.  The  Judgment  in 
question  is  undoubtedly  a  final  one,  and  un- 
der our  blended  system  of  law  and  equity  tbe 
same  rules  would  apply  to  decrees  of  fore- 
closure as  to  other  Judgments,  and  we  do  not 
think  that  article  1340,  Rev.  St  1895,  sQiould 
be  construed  to  provide  that  a  Judgment  of 
foreclosure  which  fails  to  provide  for  execu- 
tion against  other  property  deprives  the  plain- 
tiff In  the  foreclosure  proceeding  of  his  r^n- 
edy  against  other  property.  It  was  the  rule 
under  the  common  law  that  an  execution 
could  not  be  Issued  by  virtue  of  a  decree  in 
foreclosure  proceedings  against  other  prop^- 
ty  of  the  mortgagor  for  a  balance  remaining 
unpaid  after  the  sale  of  the  mortgaged  prop- 
erty, and  we  are  of  the  opinion  that  the  prime 
object  of  article  1340,  Rev.  St  1895,  was  to 
give  statutory  authority  for  the  issuance  of 
an  execution  in  such  cases,  and  that  it  was 
not  intended  that  such  execution  could  not 
Issue  unless  it  was  provided  for  In  terms  in 
tbe  Judgment  ot  decree.  This  construction  is 
recognized  in  Frankel  v.  Byers,  71  Tex.  308, 
9  a  W.  160,  where  it  was  held  that  tbe  only 
requisites  of  a  Judgment  of  foreclosure,  un- 
der ttie  article  in  question,  were  subjecting 
tbe  property  to  the  Judgment  and  providing 
for  an  order  of  sale.  Those  requisites  were 
practically  met  in  the  Judgment  in  question. 
In  Idle  case  of  Hyder  v.  Butler,  108  Tenn.  289, 
52  S.  W.  876,  tbe  Supreme  Court  of  Tennes- 
see bad  under  consideration  a  sheriff's  deed 
which  bad  been  executed  under  the  authori- 
ty of  on  execution  sale  made  imder  a  decree 
that  did  not  provide  for  execution  for  tbe  bal- 
ance that  migjtit  remain  after  the  sale  of  prop- 
erty ordered  to  be  sold  to  satisfy  a  vendor's 
lien,  and  the  court  Said :  "It  is  true  that  the 
recitals  of  the  deed  imply,  and  that  tbe  rec- 
ord upon  which  It  Is  t>a8ed  distinctly  shows, 
that  the  chancellor  did  not  in  terms,  order 
tbe  issuance  of  execution.  Sucb  order,  bow- 
ever,  was  not  necessary  to  tbe  validity  of  tbe 
writ  Both  tbe  deed  and  the  supporting  rec- . 
ord  show  a  formal  decree  for  $448.17,  a  spe- 
cific sum ;  that  it  was  adjudged  to  be  a  Hen 
on  tbe  land  involved  in  that  cause ;  and  that 
a  part  of  that  decree  remained  unsatisfied 
after  tbe  enforcement  of  that  lien.  More 
than  this  was  not  essential  to  autborlze  the 
master  to  Issue  an  execution  for  tbe  unpaid 
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balance  of  the  decree.  It  is  not  required  In 
a  money  recovery,  whether  a  decree  In  chan- 
cery or  a  judgment  at  law,  that  the  court 
shall  in  terms  direct  the  Issuance  of  an  ex- 
ecution. Sudi  a  decree  or  Judgment,  without 
more,  la  In  end  of  Itself  an  award  of  execu- 
tion." 

It  Is  made  tiie  duty  of  the  district  and 
county  clerks  to  Issue  executions  In  every 
case  In  which  a  Judgment  has  been  rendered 
for  the  enforcement  of  ttie  judgment  and  the 
-collection  of  the  costs,  from  and  after  the  ad- 
journment of  their  respective  courts.  Article 
2324,  Rev.  St  1895.  We  tbtak  that  provision 
covers  all  final  Judgments,  whether  the  Issu- 
ance of  executions  Is  provided  for  therein  or 
not,  and  there  can  be  no  reason  why  It  should 
not  include  Judgments  of  foreclosure  of  Hens. 

The  judgment  Is  affirmed. 


SANOHR  et  al.  v.  McCAN  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Dec.  14^ 

1907.    Rehearing  Denied  Jan.  11,  1908.) 

Tbespabs  to  Tbt  Titu!  —  BSviDKNOt— Soin- 

CIENOT. 

In  an  action  for  posaession  of  land,  evi- 
dence held  snfiBcient  to  snow  that  the  person  un- 
der whom  plaintiffs  claimed  was  the  person  to 
whom  a  certain  bounty  warrant  was  issued  Iff 
the  Republic  of  Texas. 

Appeal  from  District  Court,  Tbrockmortoa 
County;  H.  R.  Jones,  Judge. 

Action  by  B.  D.  McCan  and  others  against 
Sam  Sanger  and  others.  From  a  judgment 
in  favor  of  plalntltTB,  defendants  appeal.  Af- 
firmed. 

W.  T.  Andrews,  A.  C.  Foster,  and  O.  K. 
Bell,  for  appellants.  T.  J.  Wright  and  Theo- 
dore Mack,  for  appellees. 

CONNER,  C.  J.  Appellees  secured  a  ver- 
-dlct  and  Judgment  for  the  title  and  posses- 
sion of  820  acres  of  land  located  In  Haskell 
and  Throckmorton  counties,  and  patented  by 
virtue  of  land  bounty  warrant  No.  3,318,  Is- 
sued to  James  Ryan  by  the  Secretary  of  War 
of  the  Republic  of  Texas  on  the  11th  day  of 
May,  1838.  Appellee  B.  D.*  McCan,  who  was 
Joined  in  the  suit  by  her  husband,  claimed  as 
the  sole  surviving  heir  of  a  James  Ryan, 
who  died  In  Burleson  county.  Tex.,  about  the 
year  1847.  Appellants,  who  were  defendants 
below,  claimed  as  vendees  of  the  heirs  of  a 
James  Ryan,  who  died  In  Lavaca  county. 
Tele.  The  crucial  question  on  the  trial, 
therefore,  was  whether  the  James  Ryan,  un- 
der whom  appellees  claim,  was  the  James 
Ryan  to  whom  the  bounty  warrant  issued. 

Appellants'  main  contention  before  us  Is 
that  the  evidence  wholly  falls  to  support  the 
verdict  and  Judgment  In  appellees'  favor  on 
this  Issue;  but,  after  careful  consideration, 
we  feel  unable  to  so  say.  Mrs.  B.  D.  McCan 
testified  that  she  was  63  years  of  age;  that 
her  father,  James  Ryan,  married  Martha 
Fulcber  in  the  state  of  Arkansas  and  came  to 


Texas  "about  the  year  1831,"  where  he  con- 
tinued to 'reside  until  his  death;  that  be 
served  In  the  Army  of  the  Republic  under 
Capt  Burleson;  that  she  had  beard  her 
mother,  now  deceased,  and  two  of  her  ma- 
ternal uncles,  speak  of  her  father's  service 
in  the  Army  of  the  Republic.  William  Ann- 
strong  testified  that  he  was  81  years  of  age. 
and  had  lived  in  Texas  about  00  years;  that 
he  knew  the  Burleson  county  James  Ryan 
about  1844;  that  be  married  "Patsy  Ful- 
cber," a  sister  of  witness'  wife  and  mother 
of  appellee  E.  D.  McCon  in  Arkansas,  and 
came  to  Texas  "In  the  latter  part  of  the 
80*8";  that,  while  witness  was  not  with  blm, 
it  was  his  understanding  that  James  Ryan 
enlisted  and  served  as  a  soldier  with  a  com- 
pany near  San  Antonio  In  the  early  days; 
that,  "If  he  enlisted,  It  was  In  the  early 
40*8."  Thomas  Ryan,  a  son  of  the  James 
Ryan  under  whom  appellants  claim,  testified 
that  he  came  to  Texas  in  1856;  that  his 
father,  James  Ryan,  Immigrated  to  Texas  in 
1831  from  Pennsylvania,  and  died  in  Lavaca 
county  some  time  before  1856;  that  his  fa- 
ther, James  Ryan,  was  a  widower  at  the 
time  he  came  to  Texas ;  that  the  name  of  hia 
deceased  wife  (the  mother  of  witness)  before 
her  marriage  was  Honar  Durbin;  that  the 
marriage  of  bis  parents  was  In  Pennsylvania 
at  a  date  not  remembered ;  that  witness  did 
not  know  whether  the  Republic  of  Texas  or 
the  state  of  Texas  had  ever  granted  or  Issued 
to  the  James  Ryan  he  knew  any  land  cer- 
tificates; that  "he  (James  Ryan,  my  father) 
did  not  serve  as  a  soldier  in  the  Army  of  the 
Republic  of  Texas ;  that  is,  if  he  ever  served, 
I  never  heard  of  it"  It  was  further  shown 
that  the  certificate  by  virtue  of  which  the 
land  In  controversy  was  located  was  issued 
by  virtue  of  military  service  for  the  term 
of  two  months  from  the  3d  day  of  October, 
1835,  to  the  14th  day  of  December,  1835 ;  the 
certificate  of  military  service  being  signed 
'^eo.  Sutherland,  Capt  Edward  Burleson, 
Com'd  in  Chief."  Appellants  offered  in  evi- 
dence certified  copy  of  petition  of  Martha 
Ryan,  filed  In  the  county  court  of  Burleson 
county  September  27,  1847,  praying  for  her 
appointment  as  administratrix  of  the  estate 
of  James  Ryan,  and  an  order  of  said  court  on 
the  28th  day  of  August,  1848,  requiring  her  to 
give  a  new  bond  by  reason  of  an  application 
for  release  on  the  part  of  one  of  her  sureties. 
Appellants  further  offered  certified  copy  of 
conditional  land  certificate  No.  7  for  640 
acres  of  land.  Issued  to  James  H.  Ryan  by 
the  board  of  land  commissioners  of  Burleson 
county  on  the  6th  day  of  September,  1841. 
This  certificate  recited  that  James  Ryan  had 
"proved  according  to  law  that  he  arrived  In 
the  Republic  in  November,  1839,"  also  certi- 
fied copy  of  unconditional  certificate  No.  15 
for  640  acres,  issued  by  the  same  board,  re- 
citing that  the  administratrix  of  the  estate 
of  James  H.  Ryan  (Mrs.  Martha  Ryan)  on 
that  day  appeared  before  the  board,  "and 
proved,  according  to  law,  that  the  said  James 
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n.  Ryan  arrived  In  the  Republic  of  Texas 
In  November,  1839,  which  Is  also  shown  by 
conditional  certificate  No.  7,"  etc. 

It  must  be  confessed  that  some  of  the  evi- 
dence seems  to  be  at  first  view  incompatible 
with  the  verdict;  that  most  strongly  urged 
by  appellants  being  the  recitations  hereinbe- 
fore set  ont,  to  the  effect  that  the  father 
of  appellee  came  to  Texas  in  1839,  supported 
as  they  are  by  some  of  the  testimony  of  the 
witness  Armstrong  of  like  tendency.  It  must 
be  remembered,  however,  that  the  large  lapse 
of  time  may  have  obscured  many  circum- 
stances that  would  explain  the  conflict  In  the 
testimony,  and  establish  beyond  controversy 
the  truth  of  appellees'  theory.     Appellee  E. 

D.  McCan  says  her  father  came  to  Texas  in 
1831,  and  served  In  the  Army  of  the  Republic. 
These  are  facts  well  calculated  to  be  firmly 
fixed  in  family  tradition.  If  true,  they  sup- 
port the  inference  that  the  bounty  warrant 
issued  to  the  James  Ryan,  who  died  in  Burle- 
son county,  particularly  In  view  of  the  evi- 
dence of  the  son  of  the  only  other  James 
Ryan  appearing  In  the  testimony  that  he 
never  heard  of  his  father's  having  served 
In  the  Texas  army.  The  son  testified  to  a 
considerable  family  connection,  and  it  seems 
Improbable  that  his  father  in. fact  so  served 
without  at  least  family  tradition  of  the  fact 
The  witness  Armstrong  corroborates  at^llee 

E.  D.  McOan,  save  in  his  recollection  of  the 
date  that  her  father  Immigrated  to  Texas, 
but  be  was  a  very  old  man,  and  not  an  Im- 
mediate member  of  the  family.  The  Jury 
may  have  thought  be  was  mistaken  In  his 
dates,  and  It  is  possible,  too,  that  the  Ar- 
kansas James  Ryan  served  in  the  army  two 
months  in  1835,  returned  home  (for  which  he 
was  given  ten  days  in  the  certificate  of  serv- 
ice), and  again  returned  to  Texas  in  1839,  as 
recited  In  certificates  Noa.  7  and  15  for  640 
acres.  But,  however  this  was,  we  cannot  say 
that  the  Jury  were  bound  to  accept  said  reci- 
tations as  true.  The  recitations  were  not 
those  of  James  Ryan  nor  of  appellees,  and 
It  was  for  the  Jury  to  Judge  of  the  weight 
to  be  given  to  all  of  the  testimony,  and  to 
reconcile  confiicts  if  they  could,  «and,  having 
acted,  we  do  not  see  our  way  clear,  as  stated 
before,  to  disturb  their  finding  In  appellees' 
favor. 

We  attach  no  Importance  to  the  assign- 
ments raising  other  questions.  The  court's 
ruling  in  excluding  the  deed  from  Mrs.  Mary 
Ryan,  one  only  of  the  heirs  under  whom  ap- 
pellants claim,  and  certain  memoranda  of  the 
General  Land  Office  tending  to  show,  perhai>s, 
that  I.  O.  Searcy,  of  Austin,  located  the  land 
for  the  Lavaca  county  James  Ryan,  is  en- 
tirely Immaterial  in  view  of  the  jury's  find- 
ing on  the  main  issue,  and  the  eighth  and 
last  assignment  is  entirely  too  general  tor 
consideration. 

We  conclude  that  the  judgment  should  be 
affirmed ;  and  it  is  so  ordered. 

106  S.W.— 48 


CITY  OP  SAN  ANTONIO  v.  ROWLEY. 

(Court  of  cavil  Appeals  of  Texas.     Nov.  27, 
1007.    On  Rehearing,  Jan.  8,  1908.) 

1.  Tbespass  to  Tbt  Trri*— TrrtE  to  Sup- 
port Action— BuBDEM  of  Pboof. 

In  trespass  to  try  title,  where  defendant 
city,  at  the  time  salt  was  brought,  was  in  ac- 
tual possession  of  the  land  as  a  street  under  an 
alleged  dedication,  and  plaintiff  claimed  it  un- 
der the  10-year  statute  of  limitation,  it  was  in- 
cumbent on  plaintiff  to  show  either  that  there 
had  never  been  a  dedication  of  the  land  as  a 
street,  or  that  the  city  had  lost  its  rights  there- 
under, and  that  be  had  acquired  title  thereto 
under  the  10-year  statute. 

[BJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass  to  Try  intle,  §  63.] 

2.  Advebse  Possession- Land  Occttpied  bt 
Streets. 

Title  by  limitation  to  land  over  which  a 
street  had  been  established  could  not  be  acquir- 
ed against  a  city  after  July  4,  1887. 

8.  Same— BviDENcB— Question  fob  Jubt. 

Whether  plaintiff  had  acquired  title  to  land 
by  limitation  held,  under  the  evidence,  for  the 
jury. 

4.  Dedication— PI.AT  or  ADornoN  to  Cmr— 

MUNIOIPAI.  COBPOBATIONB  —  TITLE  TO 

Stbbets. 

Where  the  owner  of  land  lays  out  and  es- 
tablisbes  an  addition  to  a  city,  files  in  the  coun- 
ty clerk's  ofSce  a  plat  of  the  land  showing 
streets  and  alleys,  and  sells  lots  with  reference 
to  the  plat,  the  purchasers  of  the  lots  acquire 
every  easement  and  privilege  which  the  plat  rei>. 
resents  as  belonging  to  them,  and  title  to  the 
streets  vests  in  tiie  city. 

6.  Trespass  to  Tbt  TrrtB— Natube  o*  Pos- 
session or  Defendant— Recoveby  bt  Ao- 
tuai,  Possessob  Against  Tkespasseb. 
Where  a  city  had  title  to  land  dedicated  to 
It  as  a  street,  and  had  not  lost  it  by  limitation, 
in  taking  possession  of  the  land  it  was  not  a 
trespasser  against  whom   the   actual   possessor 
could  recover  by  merely  showing  his  possession. 

6.  Dedication— Plat  —  Evidence  —  Convet- 
ANCES  or  Lots. 

On  a  question  of  dedication  of  a  street  In 
a  city  \)f  filing  a  plat  showing  such  street  and 
selling  lots  with  reference  thereto,  deeds  and. 
other  instruments  relating  to  a  lot  in  the  same 

Srt  of  the  city,  but  which  do  not  illustrate  any 
ne  in  the  case  or  affect  the  rights  of  either 
party,  are  not  admissible  in  evidence. 

7.  Saks— Revocation  Befobb  Acceptance. 

In  determining  whether  a  dedication  of 
property  to  a  city,  as  a  street  was  revoked  before 
its  acceptance,  evidence  that  land  has  been  sold 
by  the  dedicator  and  described  by  him  in  the 
deed  by  the  plat  upon  which  the  blocks,  lots, 
and  streets  were  delmeated  is  admissible. 

8.  Tbespass  to  Tbt  Title  —  Pboceedinos  — 
Admissibilitt  of  Evidence. 

In  trespass  to  try  title  to  land  claimed  by 
defendant  city  under  an  alleged  dedication  of  it 
as  a  street,  evidence  of  a  petition  of  citizens  to 
tbe  city  council  asking  for  the  removal  of  a 
fence  on  the  land  was  irrelevant  and  improperly 
admitted  against  defendant's  objection,  though 
its  admission  was  not  reversible  error. 

On  Rehearing. 

9.  Same— Pleading  Title— Title  bt  Limita- 
tion. 

The  general  rule  that  in  trespass  to  tiy 
title  plaintiff,  where  he  specifically  pleads  his  ti- 
tle, must  prove  the  title  alleged  in  order  to  re- 
cover, does  not  apply  where  the  title  specifically 
pleaded  is  by  limitation. 
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Appeal  from  District  Court,  Bexar  Coun- 
ty; J.  L.  Oamp,  Judge. 

Trespaea  to  try  title  by  B.  M.  Rowley 
against  the  city  of  San  Antonio.  Judgment 
for  plaintiff,  and  defendant  appeals.  BeverB- 
ed  and  remanded. 

This  suit  was  brought  by  appellee  against 
appellant,  in  the  form  of  an  action  of  tres- 
pass to  try  title,  to  recover  a  piece  of  land 
known  as  the  "James  H.  French  homestead," 
situated  in  the  city  of  San  Antonio,  and  al- 
leged to  be  In  the  northeast  corner  of  lot 
Mo.  6,  in  dty  block  No.  822,  and  bounded 
on  the  east  by  Dallas  street,  on  the  south 
by  property  of  John  Plrtle,  on  the  west  by 
property  of  Mary  Tunstall,  and  on  the  north 
by  city  block  No.  837.  In  his  petition  the 
plaintiff  grounds  his  right  of  recovery  on  the 
five  and  ten  year  statutes  of  limitation.  The 
defendant  by  lis  answer  disclaimed  title  to 
all  the  property,  except  such  as  is  a  part  of 
one  of  its  public  streets  known  as  "Brooklyn 
avenue,"  as  to  which  part  It  pleaded  not 
guilty.  The  answer  also  alleges  that  plaintiff 
and  those  under  whom  he  claims  have  recog- 
nized and  admitted  that  Brooklyn  avenue, 
between  Camden  and  Dallas  streets,  Is  a  pub- 
lic street;  that  for  more  than  30  years  past 
defendant  has  claimed  the  same  as  a  public 
street,  delineated  the  same  upon  the  maps 
of  the  city,  and  that  plaintiff  and  those  un- 
der whom  be  claims  have  recognized  it  as  a 
public  street  as  claimed  by  defendant;  that 
If  the  same  was  ever  Inclosed,  or  in  iMssesslon 
of  plaintiff  and  his  vendors,  as  alleged  by 
plaintiff,  such  possession  was  not  adverse,  but 
subject  to  the  right  of  defendant  to  remove 
at  any  time  the  fence  or  any  other  obstruction 
ther6on,  the  land  in  the  street  being  held  by 
plaintiff  and  his  vendors  In  subordination  to 
such  right  of  the  defendant  After  hearing 
the  evidence,  the  court  peremptorily  Instruct- 
ed the  jury  to  return  a  verdict  for  plaintiff, 
and  judgment  was  rendered  on  the  verdict 
fonnd  in  obedimce  thereto  in  favor  of  the 
plaintiff. 

Joseph  Ryan,  for  appellant  Webb  ft  Go- 
eth,  for  appellee. 

NEIIX,  J.  (after  stating  the  facts  as  above). 
The  first  assignment  of  error  complains  that 
the  court  erred  in  not  granting  defendant's 
request,  after  plaintiff  bad  offered  his  evi- 
dence and  rested  his  case,  to  peremptorily  in- 
struct a  verdict  in  Its  favor,  and  the  fourth 
of  the  peremptory  instruction  "of  a  verdict  for 
the  plaintiff.  As  these  two  assignments  will 
require  us  to  review  the  evidence,  they  will 
be  considered  together.  If  it  should  be  de- 
termined that  the  first  Is  well  taKen,  the 
logical  sequence  will  be  that  the  fourth  is 
also,  though  it  will  not  follow  from  a  failure 
to  sustain  either  that  the  other  should  be 
upheld. 

It  will  be  seen  from  our  statement  of  the 
case  that  plaintiff  bases  his  right  to  recover 
on  the  five  and  ten  year  statutes  of  limita- 


tion. No  evidence  was  introduced  which 
would  tend  to  show  title  under  the  five  year 
statute,  but  it  was  directed  solely  to  the 
ten  year  statute.  The  questions,  then,  to  be 
decided  are:  (1)  Was  there  such  a  failure 
of  plalntUTs  evidence  to  show  title  in  him- 
self under  this  statute  as  would  authorize 
the  court  to  grant  defendant's  request  to 
peremptorily  Instruct  a  verdict  in  its  favor? 
(2)  If  the  state  of  the  evidence  was  not  such 
as  to  require  a  peremptory  Instruction  for 
the  plaintiff,  was  it  such  as  to  authorize  the 
peremptory  instruction  in  favor  of  the  de- 
fendant? After  considering  the  evidence,  we 
have  concluded  that,  under  the  law  applicable 
to  It,  both  of  these  questions  should  receive 
a  negative  answer  for  these  reasons:  When 
this  suit  was  brought,  the  city  was  in  actual 
occupancy  of  the  property  in  controversy  as 
a  street  The  evidence  tends  to  show  that 
It  had  been  dedicated  and  delineated  on 
the  maps  of  the  city  as  part  of  one  of  its 
public  streets  prior  to  the  time  Crlder  Inclos- 
ed it  by  bis  fence.  In  view  of  this,  It  was 
tDcumbeut  upon  the  plaintiff  to  show  that 
either  there  had  never  been  a  dedication  of 
the  property  as  a  street  or.  If  there  bad 
been  such  a  dedication,  that  the  city  had  lost 
its  rights  thereunder,  and  he  had  acquired 
title  thereto  by  operation  of  the  10-year  stat- 
ute of  limitation.  There  was  no  effort  on  his 
part  to  rebut  the  evidence  of  prior  dedication, 
and  the  evidence  was  not  such  as  would  en- 
able a  court  to  say  as  a  matter  of  law  that 
the  city  had  lost  its  title,  and  the  plaintiff 
had  acquired  it  through  the  statute  of  limi- 
tation. Though  the  city's  title  may  have 
been,  extinguished  by  operaUon  of  such  stat- 
ute, unless  the  plaintiff  acquired  the  title 
which  destroyed  that  of  the  city,  he  cannot 
recover ;  for,  it  he  did  not,  he  being  the  plain- 
tiff, even  that  title,  though  acquired  by  limi- 
tation, would  be  outstanding  and  sufficient  to 
defeat  him  in  this  action.  Title  against  the 
city  could  not  be  acquired  by  limitation  after 
July  4,  1887.  Ostrom  v.  San  Antonio,  77 
Tex.  347,  14  S.  W.  66.  If  it  was  acquired.  It 
must  have  been  prior  to  that  date  either  by 
M.  Crlder,  James  H.  French,  or  the  Grahams, 
or  by  the  A)ntlnuou8  consecutive  possession 
of  two  or  more  of  them  for  the  requisite  stat- 
utory period.  The  evidence  does  not  show 
the  length  of  time  any  one  of  these  parties 
was  in  possession ;  nor  Is  it  such  as  to  show 
as  a  matter  of  law  that  their  possession  was, 
or  was  not,  successively  connected  and  con- 
tinuous for  10  years,  or  that  the  plaintiff  has, 
or  has  not,  such  title  or  claim.  If  any,  as 
may  have  been  acquired  by  one  or  more  of 
them.  These  were  matters  which,  under  the 
evidence,  should  have  been  left  for  the  jury 
to  determine.  If  the  street  was  dedicated,  it 
is  a  matter  of  no  mcHuent  whether  such  part 
of  It  as  is  the  subject  of  this  litigation  was 
used  by  the  public  or  not ;  for  the  principle  is 
well  settled  "that  where  an  owner  of  land 
lays  out  and  establishes  an  addition  to  a 
city,  and  makes  exhibits  and  flies  In  the  conn- 
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tj  clerk's  ofBce  a  plot  of  said  land,  including 
In  the  plot  streets  and  alleys,  and  sells  lots 
with  reference  to  the  plot,  the  purchasers  of 
the  lots  acquire  as  appurtenant  to  their  lots 
every  easement,  privilege,  and  advantage 
which  the  plot  represents  as  belonging  to 
ttaem  as  part  of  the  town,  and  title  vests 
in  the  city  In  order  that  it  may  keep  said 
streets  In  such  condition  as  the  traveling 
public  may  with  safety  pass  over  and  along 
said  streets."  City  of  T^ler  v.  Boyette  (Tex 
Civ.  App.)  96  S.  W.  935.  If  the  dty  had  such 
title,  unless  it  was  lost  by  limitation,  which 
was  Incumbent  upon  plaiutifF  to  show,  it 
could  not  be  regarded  a  trespasser  in  talking 
possession  of  the  property  and  in  opening  the 
street  through  It  Therefore  the  principle 
that  actual  possession  of  land  is  sufficient  to 
warrant  the  plaintiff  who  has  shown  such 
IXMsession  to  recover  against  a  naked  tres- 
passer would,  in  tliat  event,  have  no  applica- 
tion. Besides,  the  principle  cannot  be  Invok- 
ed by  plaintiff  In  this  case,  for  he  specifically 
pleaded  that  his  title  was  under  the  10-year 
statute  of  limitation,  and  the  rule  is  tliat 
If  a  plaintiff  pleads  his  title,  he  must  prove 
the  specific  title  alleged  in  order  to  recover. 

We  do  not  think  the  court  erred  in  exclud- 
ing the  deeds  and  plat  made  by  John  Ireland 
to  John  Lieck  to  a  lot  in  the  same  part  of 
the  dty  where  the  land  in  controversy  is  situ- 
ated, and  the  release  of  D.  Sullivan  &  Co.  to 
Lieck  of  a  deed  of  trust  on  the  lot,  offored 
In  evidence  by  the  plaintiff.  Such  documents 
do  not  tend  to  illustrate  or  make  clear  any 
Issue  in  the  case,  nor  can  they  affect  the 
rights  of  either  party.  Where  the  question 
to  b«  determined  is  wliether  a  dedication  of 
property  to  a  city  as  a  street  was  revoked 
before  its  acceptance,  evidence  that  land  has 
been  sold  by  the  dedicator  and  described  by 
bim  In  the  deed  by  the  plot  upon  which  the 
blodn,  lots,  and  streets  were  delineated,  as 
in  the  cases  of  Albert  v.  Ry.,  2  Tex.  Civ.  App. 
664,  21  S.  W.  779,  and  City  of  Houston  v. 
Flnnigan  (Tex.  Civ.  App.)  85  8.  W.  471,  is 
admissible  against  him  to  show  that  he  is 
estopped  from  revoking  such  dedication.  But 
we  can  conceive  of  no  principle  which  would 
make  the  instruments  offered  in  evidence 
by  the  defendant  admissible  against  the 
plaintiff. 

We  are  not  able  to  see  the  relevancy  of  the 
petition  of  citizens  to  the  city  council  ask- 
ing for  the  removal  of  the  fence  at  the  corner 
of  Brooklyn  avenue  and  Dallas  street,  which 
was  on  the  land  in  controversy,  introduced 
In  evidence  over  the  objections  of  the  de- 
fendant We  think  the  court  erred  In  its  ad- 
mission; but  the  error  is  such  as  would  not 
reqnlre  a  reversal  of  the  judgment  had  the 
evidence  been  such  as  to  authorize  the  per^ 
emptory  instruction  given  the  jury  to  find 
for  plaintiff. 

Because  the  court  erred  in  giving  such  in- 
stmction,  the  judgment  is  reversed,  and  the 
cause  remanded. 


On  Rehearing. 

There  are  two  of  these  motions,  one  filed 
by  appellee,  Insisting  that  we  erred  in  not 
affirming  the  Judgment;  the  other  by  appel- 
lant Insisting  that  after  reversing  the  judg- 
ment of  the  district  court  we  should  have 
rendered  judgment  In  its  favor. 

In  our  original  opinion  we  stated,  as  ap- 
plicable to  this  case,  the  general  rule  that 
where  the  plaintiff  in  an  action  of  this  char- 
acter specifically  pleads  his  title,  he  must 
prove  the  title  alleged  in  order  to  recover. 
In  doing  so  we  did  not  have  in  mind  the  ex- 
ception to  the  rule  which  obtains  in  cases 
like  this  where  the  title  specifically  pleaded 
Is  by  limitation.  Mayers  v.  Paxton,  78  Tex. 
199,  14  S.  W.  668 ;  McAdams  v.  Hooks  (Tex. 
Civ.  App.)  104  S.  W.  432.  This  Inadvertency, 
however,  did  not  affect  our  action  In  revers- 
ing the  judgment  as  Is  apparent  from  the 
original  opinion.  It  rests  upon  the  principle 
that  as  the  evidence  tended  to  show  a  dedica- 
tion of  the  property  to  the  dty  as  a  street 
prior  to  its  occupancy  by  any  one  under 
whom  appellee  claims,  and  as  the  evidence 
was  not  sufficient  to  show  as  a  matter  of  law 
continuous  adverse  possession  of  those  under 
whom  he  claims  for  the  statutory  period,  the 
defendant  In  taking  possession  could  not  be 
viewed  in  the  light  of  a  trespasser,  so  as  to 
authorize  a  recovery  by  plaintiff  upon  mere 
proof  of  prior  possession  of  his  vendors. 

After  reviewing  the  testimony,  we  think 
the  state  of  the  evidence  was  such  as  requir- 
ed the  submission  of  the  case  to  the  jury,  and 
not  such  as  to  authorize  a  peremptory  in- 
struction in  favor  of  either  party. 

We  therefore  overrule  both  motiona. 


WILLIAMS  V.  JONES.* 

(Court  of  Civil  Appeals  of  Texas.    Dec.  18, 

1907.    Rehearing  Denied  Jan.  9,  1908.) 

1.  Homestead— Rights  of  Subvivinq  Wife. 

During  the  life  of  the  Burviving  parent  the 
homestead  rights  of  a  minor  child  can  only  be 
asserted  throagh  such  parent 

iEd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  25,  Homestead,  (  278.] 

2.  JtrDOMENT— PkBSONB  CONCLUDED— PabTIKS. 

A  widow  conveyed  the  deceased  husband's 
homestead  to  the  minor  children,  and  thereafter 
one  of  socfa  children,  together  with  her  husband, 
conveyed  her  interest  in  the  land  to  plaintiff, 
and  subsequently  on  application  of  the  widow, 
as  guardian  of  the  other  minor,  the  probate 
conrt  set  aside  the  property  to  the  guardian  as  a 
homestead  for  the  use  and  occupation  of  the 
minor:  Held  that,  plaintiff  not  having  been  a 
party  to  such  proceedings,  the  judgment  of  the 
prorate  court  turning  over  the  possession  of  the 
property  to  the  guardian  was  not  binding  on  her. 

3.  PABTrnoK— Pkopebtt  Subject. 

Where  a  survivor  entitled  to  use  or  occupy 
a  homestead  has  conveyed  away  her  Interest 
and  the  guardian  of  minor  children  has  not  been 
permitted  to  use  and  occupy  the  same  under  the 
order  of  the  proper  court  tne  homestead  may  be 
partitioned. 

Appeal  from  District  Court  Harris  Coun- 
ty ;  Ghas.  BL  Ashe,  Judges  . 

•Writ  of  error  denied  by  Supreme  Oourtjy  l^ 
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Action  by  Ira  P.  Jones  against  Etta  Wil- 
liams. From  a  Judgment  In  favor  of  plain- 
tiff,  defendant  appeals.     Affirmed. 

Brockman  &  Kahn,  for  appellant  Ira  P. 
Jones,  for  appellee. 

REESE,  J.  John  Williams  died  Intestate 
about  June  1,  1898,  In  Hania  county,  leaving 
sorrlTlng  Ms  widow,  Addle  Williams,  and 
two  daughters,  both  minors,  to  wit,  Willie 
Williams,  a  child  of  a  former  marriage,  from 
whose  mother  John  Williams  had  been  di- 
vorced, and  Etta  Williams,  defendant  in  the 
present  suit,  a  child  by  deceased  and  his  wife 
Addle.  John  Williams  at  the  time  of  his 
death  owned  lot  2,  block  152,  in  the  city  of 
Houston,  on  wbldi  was  bis  residence  and 
homestead  at  the  time  of  his  death.  Willie, 
the  eldest  daughter,  after  the  divorce,  made 
her  home  with  her  mother.  Addie,  the  wife, 
and  Etta,  the  daughter  of  John  and  Addle, 
lived  or  made  their  home  with  him.  Tlie  prop- 
erty in  question  was  the  separate  property  of 
the  said  John  Williams.  Etta  is  still  a  minor 
and  unmarried.  From  the  date  of  the  death 
of  John  Williams  in  1888  up  to  a  sbort  tlrUe 
t>efore  filing  this  suit  in  1905,  neither  the 
fiald  Addle  Williams  nor  the  said  Etta  had 
occupied  or  used  the  property  In  question. 
The  house  was  dilapidated,  and,  particularly 
after  the  storm  of  1900,  was  practically  un- 
inhabitable, having  been  badly  wrecked  by 
the  storm.  After  the  death  of  Williams,  one 
Neal  Allen,  claiming  to  do  so  at  the  request 
of  Williams,  took  possession  of  the  property, 
renting  it  out  occasionally,  but  collecting 
rents  very  irregularly,  only  a  few  dollars  hav- 
ing been  collected  in  all  up  to  September, 

1900.  Immediately  after  the  death  of  John 
Williams  In  July,  1898,  Addle  Williams  by 
ter  deed  duly  executed  conveyed  "all  her 
right,  title,  claim,  and  interest  of  every  kind 
and  description"  In  the  property  to  Willie 
Williams  and  Etta  Williams,  the  two  daugh- 
ters of  the  said  John  Williams.  Shortly  aft- 
erwards Addie  married  Tom  Jennings,  with 
whom  she  is  now  living  as  her  husband.  Her 
daughter  Etta  has  been  living  with  them. 
Willie   married   J.   C.  Clayton.     August   17, 

1901,  the  said  Willie,  Joined  by  her  husband, 
J.  C.  Clayton,  sold  and  conveyed  to  Ira  P. 
Jones,  plaintiff  herein,  her  Interest  in  the 
property  aforesaid.  Jones  took  possession  of 
the  property,  renovated  It,  put  the  house  on 
blocks,  put  on  a  new  roof,  put  In  windows, 
and  generally  put  it  In  a  habitable  condition. 
He  occupied  the  house,  through  bis  tenants, 
from  such  time  until  about  April,  1905. '  The 
house  was  not  continuously  rented.  Some 
time  In  March  or  April,  1905,  Addle  Jennings 
took  possession  of  the  house,  occupying  it 
with  her  daughter,  the  said  Etta.  At  the 
time  of  her  taking  such  possession  It  was 
occupied  by  a  tenant  of  Jones,  who  was  put 
out  Neither  appellant  nor  her  mother,  Ad- 
die Jennings,  have  any  other  homestead.  On 
June  5,  1906,  Jones  filed  this  suit  against  the 
said  Etta  Williams  for  partition.    The  de- 


fense set  up  to  the  petition  is  that  the  prop- 
erty is  the  homestead  of  the  said  Eitta,  oc- 
cupied by  her  and  her  guardian  under  order 
of  the  probate  court,  and  not  subject  to  par- 
tition. The  trial  court  held  tliat  it  was  sal>- 
Ject  to  partition,  and  directed  a  verdict  for 
plaintiff.  From  this  verdict  and  the  Judg- 
ment, this  ai^)eal  is  prosecuted. 

After  the  suit  was  filed  on  June  13,  1905, 
Addie  Jennings  made  application  to  the  pro- 
bate court  of  Harris  county  to  be  appointed 
guardian  of  the  person  and  estate  of  the  said 
Etta,  and  on  the  6th  day  of  September  fol- 
lowing, by  order  of  said  court,  she  was  regu- 
larly appointed  such  guardian.  Her  bond 
was  approved,  and  she  took  the  oath  pre- 
scribed by  law,  and  returned  Into  court  an 
Inventory  and  appraisement  of  the  property 
of  her  said  ward.  Upon  the  inventory  is  en- 
tered k>t  2,  block  152,  of  the  city  of  Houston, 
valued  at  $300.  These  documents  were  in- 
troduced in  evidence  by  appellant  Appellant 
offered  in  evidence  a  certified  copy  of  an  ap- 
plication of  Addle  Jennings,  guardian  of  Etta 
Williams,  to  the  probate  court  filed  Septem- 
ber 7,  1905,  to  have  the  property  herein  re- 
ferred to  set  aside  as  a  homestead  to  th<> 
said  Etta  Williams,  and  also  a  certified  copy 
of  the  order  of  the  probate  court  made  and 
entered  September  8,  1905,  setting  aside  said 
property  to  the  guardian  as  a  homestead  for 
the  use  and  occupation  of  the  said  minor,  Et- 
ta Williams.  These  facts  were  set  out  in  de- 
fendant's answer.  To  the  introduction  of 
this  evidence  appellee  objected  on  the  grounds 
(1)  "because  it  is  shown  from  said  applica- 
tion that  the  matters  and  things  therein 
stated  were  not  such  matters  that  gave  to 
the  probate  court  Jurisdiction  to  grant  such 
order ;  and  (2)  because  the  probate  court  had 
no  Jurisdiction  as  it  appears  from  said  appli- 
cation, and  as  it  appears  from  said  order  of 
court  setting  aside  the  homestead,  and  be- 
cause the  court  could  not  grant  said  order 
prayed  for  for  want  of  Jurisdiction  of  the 
subject-matter  In  this  case."  The  objection 
was  sustained  and  appellant  excepted.  The 
mling  Is  made  the  basis  of  appellant's  first 
assignment  of  error,  and  upon  this  qaestion 
hinges  this  appeal. 

There  can  be  no  question  that  at  the  death 
of  John  Williams  his  wife.  Addle,  with  her 
minor  child,  had  the  right  to  occupy  the  prop- 
erty in  controversy  as  a  homestead,  and  that 
bad  the  widow  chosen  to  so  occupy  it  it 
would  not  have  been  subject  to  partition  so 
long  as  she  did  so.  The  right  of  occupancy 
of  the  widow,  mother  of  appellant  she  ex- 
pressly renounced,  together  with  her  right  by 
inheritance  to  a  life  estate  in  one-third  of 
the  property  by  her  conveyance  to  appellant 
and  Willie  Williams,  above  referred  to.  Aft- 
er this  conveyance  the  entire  title  to  the  prop- 
erty was  vested  in  equal  shares  in  the  said 
grantees  to  whom  prior  thereto  it  belonged 
by  inheritance  from  John  Williams,  subject 
to  the  widow's  life  estate  in  one-third  there- 
of, and  her  homestead  right  of  oocuinncy. 
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It  was  not  at  any  time  after  the  death  of 
John  WUlIoms  occnpled  or  nsed  as  a  home- 
stead by  any  of  the  constituents  of  the  fam- 
ily, being,  in  fact,  not  fit  for  occupancy.  This 
was  the  status,  when  in  1901  Willie,  Joined 
by  her  husband,  conveyed  her  Interest  to  ap- 
pellee. By  this  conveyance  the  title  to  one 
undivided  half  of  the  property  became  vested 
In  ai^>ellee,  and  as  snch  part  owner,  finding 
the  property  untenanted  and  practically  un- 
inhabitable, he  took  possession  and  proceeded 
to  make  it  habitable.  Such  rents  as  be  col- 
lected he  has  kept  account  of,  and  asks  that 
out  of  the  same  he  be  reimbursed  the  amounts 
paid  for  taxes  and  the  value  of  repairs,  hold- 
ing one-half  of  the  balance  for  appellant.  We 
are  of  the  opinion  that  in  the  circumstances 
the  probate  court  had  no  iMwer  to  take 
charge  and  control  of  appellee's  one-half  of 
the  pr6perty,  and  turn  over  the  possession 
thereof  to  the  guardian  of  appellant  in  a 
proceeding  to  which  he  was  in  no  sense  a 
party.  The  Judgment  of  the  probate  court 
was  not  conclusive  of  appellee's  right  It  in 
no  wise  affected  his  rights.  The  fact  that 
tbe  guardian  is  the  mother  of  appellant  and 
the  surviving  widow  of  the  deceased,  Wil- 
liams, does  not  affect  the  question.  As  the 
guardian  of  appellant,  in  which  capacity  she 
Is  acting,  she  has  no  rights  superior  to  the 
rights  of  any  other  person  who  might  have 
been  appointed  such  guardian.  If  the  right 
of  appellant  to-  the  possession  of  the  home- 
stead can  be  recognized  in  this  case  against 
her  mother's  vendee.  It  could  with  equal  pro- 
priety be  asserted  against  her  mother,  if  her 
mother,  having  abandoned  her  homestead 
right,  were  seeking  a  partition  of  her  one- 
third  interest  In  which  she  has  a  life  estate. 
Johnson  v.  Taylor,  48  Tex.  122 ;  Shannon  t. 
Gray,  59  Tex.  252;  Ashe  v.  Yungst,  65  Tex. 
636.  If  the  property  had  been  the  separate 
property  of  the  widow,  notwithstanding  its 
homestead  character,  she  could  have  sold  it. 
If  it  had  been  community  property,  she  could 
likewise  have  sold  it  for  the  purpose  of  pay- 
ing community  debts.  Its  character  as  home- 
stead In  no  way  interfered  with  this  right' 
of  disposition.  During  the  life  of  the  sur- 
viving parent  the  homestead  right  of  the  child 
can  only  be  asserted  through  such  surviving 
parent.  The  order  of  the  probate  court  could 
not  affect  the  Issue,  and  there  was  no  error  In 
excluding  the  evidence. 

The  order  of  the  probate  court  setting  aside 
the  property  to  the  guardian  as  a  homestead 
for  appellee  being  out  of  the  case  by  the  re- 
fusal of  the  court  to  admit  It  in  evidence,  ap- 
pellant contends,  by  the  fifth  assignment  of 
error,  that  the  occupancy  of  the  same  by  the 
■aid  Addle  Jennings  and  appellant  was  a  bar 
to  the  partition.  This  contention  cannot  be 
sustained.  Under  the  Constitution  the  home- 
stead descends  and  vests  as  other  property, 
but  cannot  be  partitioned  so  long  as  the  sur- 
vivor elects  to  use  or  occupy  it  as  a  home- 
stead, or  so  long  as  the  guardian  of  the  minor 
children  of  the  deceased  may  be  permitted, 


under  the  order  of  the  proper  court  having 
Jurisdiction,  to  use  and  occupy  the  same.  We 
have  seen  that  there  had  been  no  such  order 
authorizing  the  guardian  to  occupy  the  prop- 
erty as  would  be  a  bar  to  this  partition.  So 
far  as  her  own  rights  are  concerned,  the 
mother.  Addle  Jennings,  by  her  deed  has  con* 
veyed  away  her  homestead  right  with  her 
other  interest,  and  in  this  way  has  signified 
her  election  not  to  use  or  occupy  the  property 
as  a  homestead.    This  disposes  of  the  appeal. 

We  find  no  error  in  the  Judgment,  and  It  is 
afSrmed. 

Affirmed. 


CRUSB  et  al.  v.  (yOWIN  et  al.* 
(Conrt  of  Civil  Appeals  of  Texas.    Dec.  4,  1907. 
Rehearing  Denied  Jan.  8,  1908.) 

1.  AOHINISTBATOBS— SaUS  —  TEBMS  —  VlOUk.- 
TION— BiFPECT. 

That  an  administrator  violated  the  terms 
of  the  law  and  the  order  of  the  court  as  to  the 
terms  of  credit  in  making  a  sale  of  the  int(>B- 
tate's  land  did  not  necessarily  render  the  saler 
void. 

na.  Note. — For  case*  in  point,  see  Cent.  Dig" 
voL  Zi,  Ezecutoia  and  Administrators,  H  1495, 
1496.] 

2.  Save  —  Tekposabt   AoiaRiSTRATOB  —  Dxt- 
TiES— Sale  OF  Lands. 

Power  to  sell  lands  is  not  one  of  the  powers 
conferred  by  law  on  a  temporary  administrator. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig., 
vol.  22,  Executors  and  Administrators,  (  ^4.1 

8.  Sauk— Order— Permanent  Aouinistbatob. 

An  order  granting  authority  to  a  tempo- 
rarjr  administrator  to  sell  land,  made  on  the  day 
of  ttis  appointment,  did  not  authorize  a  sale  by 
him  after  he  bad  been  appointed  permanent  ad- 
ministrator. 
4.  Same— Presumptions— Recitals  in  Deed. 

A  recital  in  an  administrator's  deed  that  at 

the  term  of  court  an  order  and  decree 

to  sell  land  had  been  made,  followed  by  a  recital 
that  the  grantor  was  appointed  administrator  of 
the  estate  of  L.  on  December  19,  1840,  which 
was  the  date  of  the  issuance  of  letters  of  tem- 
porary administration,  was  insufficient  to  raise 
a  presumption  that  an  order  had  been  granted 
to  the  grantor  as  permanent  administrator  au- 
thorizing him  to  sell  land. 
6.  Same — Confirmation- Necessity. 

Though  the  statutes  in  force  in  1841  regu- 
lating sales  of  realty  by  administrators  did  not 
require  confirmation,  the  law  of  1840  did  require 
a  return  of  the  sale  by  executors  and  adminis- 
trators within  a  montn  after  sale.  Held  that, 
in  the  absence  of  confirmation,  title  would  not 
pass  from  the  estate,  in  the  absence  of  proof 
that  the  requirements  of  the  statute  had  been 
complied  with :  the  administrator's  deed  being 
unsustainable  by. presumption. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Difr. 
vol.  22,  Executors  and  Administrators,  §  1530.1 

6.  Same— Obdeb  of  Sale. 

Where  an  order  directing  an  administralvr 
to  sell  land  was  not  shown  by  any  probate  rec- 
ord or  recital,  nor  by  anything  tending  to  show 
a  confirmation  of  the  sale,  its  existence  could 
not  be  presumed. 

7.  Appkai^-Assionment  of  Erbob— Proposi- 
tions—Applicabilitt. 

A  proposition  that  the  recitals  in  an  ad- 
ministrators deed  are  conclusive  on  collateral 
attack  was  not  germane  to  an  assignment  of 
error  to  a  finding  that  Im  made  t\u<  sale  as 

•Writ  of  error  denied  by  Supreme  Cou 
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tempwary  administrator  under  an  order  of  sale 
Issued  to  him  in  that  capacity. 

8.  Adiiinibtbatobs— Sai,e  of  Land— Vaudi- 

TT. 

An  administrator's  sale  of  realty  will  be 
sustained  against  collateral  attack,  thondi  there 
was  no  proof  of  an  entry  in  the  record  hooka 
of  the  probate  court  of  an  order  of  sale,  if 
there  was  some  paper  filed  in  such  court  indicat- 
ing that  the  sale  had  been  approved. 

9.  Sam&— Want  of  Afpbovai^-Evidkhoe. 

The  fact  that  on  the  day  an  administrator 
sold  land  belonging  to  the  estate  the  purchaser 
reconveyed  it  to  the  administrator  in  his  indi- 
vidual capacity,  while  insufficient  to  vacate  the 
sale  in  a  collateral  proceeding,  was  competent  to 
explain  the  absence  of  an  order  confirming  the 
sale. 

Appeal  from  District  C!ourt,  Tyler  Connty; 
W.  B.  Powell,  Judge. 

Action  by  3.  W.  O'GwIn  and  others  against 
Annie  Cruse  and  others.  From  a  Judgment 
for  plalntllTs,  defendants  appeal.     Aflirmed. 

J.  A.  Mooney  and  W.  W.  Cruse,  for  appel- 
lants. Bobt  G.  Johnson  and  T.  C.  Mann,  for 
appellees. 

FLY,  J.  Tbis  is  an  action  of  trespass  to 
try  title  to  the  southwest  one-fourth  of  the 
Bobert  Lucas  league  of  land  in  Tyler  county, 
prosecuted  by  J.  W.  O'Gwin  and  ten  others 
against  Annie  Cruse  and  six  others,  one  of 
them,  W.  W.  Cruse,  being  sued  as  the  admin- 
istrator of  the  estate  of  E.  Cruse,  and  Annie 
Crqse  being  sued  in  her  indiyidual  capacity, 
and  also  as  the  guardian  of  the  minors,  Buth 
and  John  Knight  Cruse.  The  cause  was  tried 
by  the  court,  without  a  jury,  and  Judgment 
was  rendered  for  the  land  in  favor  of  appel- 
lees. The  record  contains  the  findings  of  fact 
of  the  court,  as  well  as  a  transcript  of  the 
evidence  prepared  by  the  oflScial  stenograph- 
er. The  land  in  controversy  was  granted  to 
Bobert  Lucas,  as  a  colonist,  in  1836,  and  ap- 
pellees claim  the  land  as  his  heirs,  while  ap- 
pellants claim  it  through  a  deed  made  by 
John  Lucas,  administrator  of  the  estate  of 
Bobert  Lucas,  to  David  M.  Evans,  in  1841. 
That  deed  was  held  to  be  null  and  void  by 
the  trial  Judge  and  rejected,  and  the  result 
of  this  appeal  is  dependent  upon  the  propri- 
ety of  that  rejection.  The  findings  of  fact  ot 
the  trial  Judge  are  adopted  by  this  court 
The  following  summary  of  the  evidence  is  a 
correct  version  of  the  testimony  in  the  case 
as  to  the  administrator's  deed:  "On  Decem- 
ber 19,  1840,  at  a  special  term  of  the  probate 
court  of  San  Augustine  county,  John  Lucas 
was  appointed  temporary  administrator  of 
the  estate  of  Bobert  Lucas,  deceased ;  no  at- 
tempt being  made  in  said  order  to  define  the 
powers  and  duties  of  such  temporary  admin- 
istrator. On  the  same  date  said  probate 
court  ordered  John  Lucas,  as  temporary  ad- 
ministrator, to  sell  an  undivided  one-half  of 
the    Bobert    Lucas    league   on    a    credit   of 

months.    •    •    •    On  December  28, 1840, 

said  probate  court  ordered  that  letters  of  ad- 
ministration be  granted,  to  John  Lucas  upon 
the  estate  upon  his  giving  bond  and  security. 


On  March  15,  1841,  John  Lncas  filed  in  the 
probate  court  of  San  Augustine  coimty  a  re- 
port of  sale  of  one-half  league  of  land  located 
in  Liberty  county,  to  Daniel  M.  Evans  for 
1350,  reciting  the  day  of  sale  as  the  2d  and 
8d  day  of  March,  1841,  but  not  stating  other- 
wise the  manner  or  place  of  sale.  On  August 
SO,  1841,  John  Lucas,  as  administrator  of 
Bobert  Lucas,  deceased,  executed  the  deed  to 
Daniel  M.  Evans  before  recited  for  a  re- 
cited consideration  of  $250  paid  by  the  said 
£>vans  to  the  said  Lucas.  On  the  same  day 
the  said  Evans  conveyed  the  land  covered  by- 
said  purported  administrator's  deed  to  John 
Lucas." 

The  trial  court  held  that  the  deed  was  void 
because  no  order  of  sale  was  made  eccept  to 
the  temporary  administrator,  who  was  not 
qualified  under  the  law  to  sell  land,  because 
the  permanent  administrator  could  not  sell 
under  authority  of  an  order  to  the  temporary 
administrator,  because  the  sale  was  not  made 
on  credit  as  required  by  law  and  the  order  of 
the  court,  because  the  consideration  was  for 
less  than  was  reported  to  have  been  bid,  be- 
cause there  was  no  confirmation  of  sale,  and 
because  the  sale  was  made  of  definite  tracts, 
when  the  order  directed  the  sale  of  an  un- 
divided Interest  If  there  is  suflicient  evi- 
dence to  Indicate  that  there  was  no  ordw  of 
sale  to  the  permanent  administrator,  or  if 
the  circumstances  are  of  such  a  nature  as  to 
preclude  a  presumption  of  the  existence  of 
such,  there  is  no  necessity  for  any  other  rea- 
son for  the  invalidity  of  the  deed  to  be  given. 
We  are  of  the  opinion  that  if  an  order  of 
sale  can  be  presumed  the  deed  should  be  sus- 
tained. The  question  of  consideration  recited 
in  the  deed  is  of  no  importance,  and  it  has 
been  held  that  the  administrator  may  violate 
the  terms  of  the  law  and  the  order  of  the 
court,  as  to  credit  sales,  but  that  such  viola- 
tion would  not  render  the  sale  void.  Sypert 
V.  McCowen,  28  Tex.  639;  Perry  v.  Blakey, 
6  Tex.  Civ.  App.  331,  23  8.  W.  804.  As  to  the 
ground  that  the  sale  was  invalid  by  reason  of 
the  administrator  selling  definite  tracts  of 
land,  when  directed  to  sell  an  undivided  In- 
terest, it  may  be  said  that  the  question  cannot 
arise  unless  the  order  to  the  temporary  ad- 
ministrator is  consulted,  and  If,  as  we  be- 
lieve, that  order  could  not  support  a  sale  of 
land,  the  sale  must  be  sustained,  if  at  all, 
upon  the  presumption  that  an  order  of  sale 
to  the  permanent  administrator  was  made, 
and  If  we  presume  an  order  it  will  be  one,  of 
course,  that  upholds  the  deed.  Will  the  order 
to  the  temporary  administrator  sustain  the 
sale,  and,  if  not  will  the  circumstances  sur- 
rounding the  case  raise  the  presumption  that 
there  was  an  order  of  sale  directed  to  the 
permanent  administrator  issued  by  the  pro- 
bate court?  Those  are  the  questions  to  be 
considered  and  to  which  we  shall  devote  our 
attention. 

The  order  to  sell,  given  to  the  t«nporary 
administrator,  was  made  on  the  day  of  his 
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appointment,  at  a  time  when  neither  he  nor 
the  court  could  probably  have  known  the  con- 
ditio of  the  estate  and  the  necessity  for  the 
sale  of  the  real  property  belonging  thereto. 
Temporary  administration  is  permitted  only 
because  the  exigency  requires  some  one  to 
take  charge  of  and  protect  the  estate  In  the 
interim  that  necessarily  arises  between  the 
death  and  a  permanent  administration,  and  a 
strict  construction  is  always  given  to  statutes 
prescribing  the  powers  and  duties  of  a  tem- 
porary administrator.  The  power  to  sell 
land  has  not  been  given  to  him  by  law.  Dull 
V.  Drake,  C8  Tex.  205,  4  S.  W.  384;  Willis  v. 
Plnkard,  21  Tex.  Civ.  App.  423,  52  8.  W.  626. 
If,  however,  the  temporary  administrator  had 
the  authority  to  make  the  sale,  under  the  or- 
ders of  the  court,  the  sale  could  not  have  been 
made  by  him  as  temporary  administrator,  but 
was  made  by  him  at  a  time  when  he  was  the 
permanent  administrator.  It  cannot  be  rea- 
sonably contended,  as  before  stated,  that  the 
order  to  sell.  Issued  to  the  temporary  admin- 
istrator, authorized  sale  by  the  permanent  ad- 
ministrator, and  therefore  the  validity  of  the 
deed  must  be  made  to  rest  on  the  presump- 
tion that  an  order  of  sale  was  granted  by  the 
probate  court  to  the  permanent  administrator. 
The  only  circumstance  tending  to  show  that 
an  order  to  sell  was  Issued  to  the  permanent 
adminisrtrator  is  the  recital  In  his  deed  that 

"at  the term  of  said  court"  an  order 

and  decree  to  sell  the  land  had  been  made. 
If  that  recital  could  be  a  circumstance  tend- 
ing to  show  the  order.  It  is  destroyed  by  the 
recital  that  John  Lucas  was  appointed  ad- 
ministrator of  the  estate  of  Robert  Lucas 
on  December  19, 1840,  which  was  the  date  of 
the  issuance  of  letters  of  temporary  admin- 
istration, and  that  recital.  In  connection  with 
the  statement  that  the  order  was  made, 
would  lead  inevitably  to  the  conclusion  that 
the  order  referred  to  was  the  one  Issued  to 
the  temporary  administrator  on  December  19, 
1840.  If  John  Lucas  made  the  sale  under 
the  appointment  made  on  that  date,  be  must 
have  acted  under  the  order  given  him  as  tem- 
porary administrator,  and  must  have  referred 
to  that  order  in  the  deed. 

There  Is  not  a  word  in  all  the  record  of  the 
probate  court  upon  which  to  base  a  presumx>- 
tlon  that  an  order  was  Issued  to  the  perma- 
nent administrator.  No  conflrmation  of  the 
sale  was  shown,  and  nothing  in  any  of  the 
proceedings  indicates  that  the  probate  court 
approved  the  sale  of  the  land.  There  was  In 
proof  an  Instrument  as  follows:  "An  account 
of  the  sail  of  Robert  Lucases  property,  Dec'd, 
by  the  Adm'r  John  Lucas,  on  the  3d  day  of 
March,  1841.  One  league  of  land  located  in 
Liberty  county.  Purchaser,  Daniel  M.  Evlns. 
Price  or  amount  for  which  is  sold  $350.00." 
That  paper  is  verified  by  the  affidavit  of  John 
Lucas,  who  states  that  the  property  was  sold 
on  March  2,  1841.  No  action  on  that  report 
was  shown  to  have  been  taken  by  the  court. 
The  deed  was  executed  on  August  80, 1841,  to 


Daniel  M.  ISvans,  and  It  sought  to  convey  a 
"half  league  of  land  composing  the  northeast 
and  southwest  quarters  of  said  Robert  Lucas 
headrlght"  The  statute  in  force  at  the  time 
of  the  purported  sale  was  silent  on  the  sub- 
ject of  conflrmation  of  sales  of  real  property 
by  the  probate  court,  but  the  law  of  1840  did 
require  a  return  of  sale  by  executors  and  ad- 
ministrators within  a  month  after  the  sale, 
and  It  was  held  in  the  case  of  Harris  v.  Brow- 
er,  8  Tex.  Civ.  Am?.  649,  22  8.  W.  768,  that  It 
was  evidently  Intended  that  the  probate  court 
should  have  the  power  to  approve  or  disap- 
prove the  amount  for  which  the  property  was 
sold  and  the  security  offered  for  the  same. 
In  that  case,  as  well  as  others,  it  Is  decided 
that  a  conflrmation  of  the  sale  would  have 
been  conclusive,  and  that  rule  is  founded  in 
reason  because  such  conflrmation  would  be  a 
judicial  determination  of  the  necessity  and 
propriety  of  the  sale,  and  of  the  sufficiency 
of  the  price  paid  for  the  land;  but.  In  the  ab- 
sence of  such  conflrmation,  the  title  would 
not  pass  from  the  estate  unless  proof  should 
be  adduced  to  show  that  the  requirements  of 
the  statute  had  been  met  And  In  the  absence 
of  a  decree  of  conflrmation  or  approval  of  the 
sale  evinced  by  some  action  of  the  court,  the 
deed  could  not  be  sustained  by  presumptions. 
Peters  t.  Gaton,  6  Tex.  554;  Alexander  t. 
Maverick,  18  Tex.  179,  67  Am.  Dec.  693; 
Brown  ▼.  Christie,  27  Tex.  73,  84  Am.  Dec. 
607;  Tlppett  ▼.  Mlze,  80  Tex.  361,  94  Am.  Dec. 
313. 

There  was  nothing  shown  by  the  evidence 
which  Indicated  the  existence  of  other  orders 
of  the  probate  court  than  those  produced,  as 
claimed  by  appellants,  and  an  order  of  sale 
cannot  be  based  upon  a  presumption  founded 
thereon.  The  court  did  not  find,  as  claimed 
by  appellants  in  the  second  assignment  of  er- 
ror, that  John  Lucas  made  the  sale  as  tem- 
porary administrator,  nor  that  the  sale  was 
made  under  an  order  of  sale  to  the  temporary 
administrator,  and  there  Is  no  foundation  for 
the  assignment  The  proposition  under  that 
assignment  Is  to  the  effect  that  in  a  collateral 
attack  the  recitals  in  an  administrator's  deed 
are  blndhig.  That  proposition  is  not  germane 
to,  nor  based  on,  the  assignment  of  error. 

Even  though  there  was  no  entry  In  the  rec- 
ord books  of  the  probate  conrt  tending  to 
show  that  an  order  of  sale  was  issued  to  the 
permanent  administrator,  or  tending  to  show 
an  approval  of  the  sale  made  by  him,  still  if^ 
there  was  anything  written  on  any  paper  filed 
in  the  case  In  the  probate  court  that  directly 
or  Indirectly  indicated  approval  of  the  sale  by 
the  probate  court,  we  would  sustain  its  valid- 
ity under  the  authority  of  decisions  of  the 
Supreme  Court.  Neill  v.  Cody,  26  Tex.  286 ; 
Moody  T.  Butler,  63  Tex.  210.  But  in  this 
case  there  was  no  confirmation,  nothing  from 
which  a  confirmation  can  be  inferred,  and 
nothing  done  by  the  purchasw  giving  him  the 
right  to  have  the  sale  confirmed.  On  the  oth- 
er hand,  it  was  shown  that,  on  the  same  day 
that  John  Lucas  made  the  deed  to  David  M. 
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Evans,  the  latter  conveyed  the  land  back  to 
Locaa,  and  It  may  be  fairly  Inferred  that  the 
sale  of  the  land  was  one  by  the  administrator 
to  himself.  W^iil^  <^  Bale  could  not  be  set 
aside  on  that  ground  In  a  collateral  proceed- 
ing, BtlU  It  Is  a  circumstance  that  may  serve 
to  indicate  why  there  was  no  order  of  couflr- 
matlon  of  the  sale. 
The  judgment  will  be  affirmed. 


TEIXAS  &  P.  RY.  00.  et  al.  T0WN8HND.* 

(Court  of  Civil  Appeals  of  Texas.    Nov.  9, 

1907.    Rehearing  Denied  Dec.  14,  1907.) 

1.  O&BBIEBS— CaBBIAOE    OF    GOODS— CONHECT- 

IKO   Cabbiebs  —   Special  Contbaoi8  rOB 

Thbouob  Tbanspobtation. 

An  initial  carrier  undertook  to  have  goods 
transported  in  one  of  its  cars  at  a  given  rate 
from  origin  to  destination.  The  bill  of  lading 
of  the  initial  carrier  limited  its  liability  to  its 
own  line,  and  provided  that  in  case  of  loss  or 
damage  to  the  property  before  delivery  at  its 
destination,  whereby  any  liability  was  incurred 
bv  any  carrier,  that  carrier  alone  should  be  li- 
able who  bad  actual  custody  of  the  property  at 
the  time  of  such  loss.  Held,  that  the  contract 
was  within  Rev.  St  189(5,  art.  831a,  providing 
that  in  the  through  transportation  of  freight 
the  connecting  lines  shall  be  held  agents  of  each 
other,  and  under  a  contract  with  each  other  and 
the  shipper  for  safe  transirartation,  and  that  the 
bill  of  lading  shall  be  prima  fade  evidence  of 
such  relations,  notwithstanding  any  stipulation 
to  the  contrary. 

2.  Sake  — Tbaitic  Abbanoementb  Between 
Cabbiebs. 

Where  an  initial  carrier  undertook  to  have 
goods  transported  In  one  of  its  cars  at  a  given 
rate  from  origin  to  destination,  and  the  car  as 
loaded  was  forwarded  to  and  over  the  connect- 
ing line  at  the  rate  fixed,  the  inference  was 
warranted  that  the  officers  of  the  two  companies 
must  have  had  such  an  understanding  as  to  such 
shipments  as  to  bring  the  contract  of  transpor- 
tation within  Rev.  St  1895,  art  SSla,  making 
connecting  lines  parties  with  the  initlaj  line  to 
contracts  "for  through  carriage  recognized,  ac- 
quiesced in,  or  acted  upon  by  sudi  carriers," 
and  each  resi>onsible  witn  the  others  for  safe  and 
speedy  tranaportntion. 

8.  EVIDESCE  —  BXPEBT     TesTIMOHT  —  AOTIOH 
FOB  Loss   OF  QOODS. 

In  an  action  against  a  carrier  for  the  loss 
of  a  stock  of  merchandise,  experts'  evidence  as 
to  the  value  of  the  goods  after  they  had  testi- 
fied that  such  value  was  fixed  by  the  cost  price 
plus  the  cost  of  carriage,  and  that,  except  as 
varied  by  the  freight  to  different  points,  such 
property  had  a  uniform  value'  in  the  section  of 
the  state  in  which  the  business  was  carried  on, 
was  competent  and  sufficient  to  establish  tiie 
extent  of  the  loss,  being  unobjectionable  on  the 
ground  that  the  experts  called  such  value  the 
market  value. 

4.  Appeal— Review  —  Pabties   Entitled   to 
Allege  Erbob. 

In  an  action  against  a  carrier  for  the  loss 
of  poods,  the  evidence  as  to  the  loss  being  prac- 
tically undisputed,  a  charge  misleading  and  con- 
fusing as  to  the  value  of  the  goods  cannot  avail 
the  defendant,  being  detrimental,  If  at  all,  only 
to  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §f  4052-^062.] 

5.  Cabbiebs — Cabbiage  of  Goods  —  Actions 
FOB  Injubt  to  Goods— Defenses. 

Where  a  carrier  tendered  a  shipper  a  car  in 
which  to  load  a  stock  of  goods  and  the  shipper 
went  to  considerable  trouble  and  expense  in 
loading  the  car,  and  thereafter  the  carrier,  be- 

*Wrlt  ot  error  denied  by  Supreme  Court 


cause  of  the  car's  defective  roof,  offered  to  sub- 
stitute another  car,  but  finally,  upon  the  ship- 
per's objection  to  the  substitution,  undertook 
the  transportation  of  the  goods  after  ordering 
the  roof  rei>aired,  the  shipper,  because  of  such 
objection,  was  not  estopped  from  claiming  dam- 
ages for  the  destruction  of  his  goods  by  water 
coming  in  through  the  roof  of  the  car. 

[Bid.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  Si  609-SllJ 

Ai9>eal  from  District  Court,  Eastland 
County;    J.  H.  Calhoun,  Judge. 

Action  by  R.  H.  Townsend  against  the 
Texas  &  Pacific  Railway  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal    Affirmed. 

H.  C  Shropshire,  for  appellant  Texas  & 
P.  Ry.  Co.  Earl  Conner,  for  appellant  Texas 
Cent  R.  Co.  Scott  ft  Brelsford,  for  ap- 
pellee. 

STEPHENS,  J.  This  snlt  was  bronght  by 
appellee  against  the  Texas  Central  Railroad 
Company  to  recover  damages  In  the  stun  of 
$3,000  resulting  from  a  breach  of  a  contract 
for  through  carriage  of  a  car  load  of  dry 
goods  and  groceries  from  Terrell,  Tex.,  to- 
Moran,  Tex.  The  Texas  Central  Railroad 
Company,  over  whose  line  the  car  was  car- 
ried from  Cisco  to  Moran,  Interpleaded  the 
Texas  &  Pacific  Railway  Company,  the  car- 
rier between  Terrell  and  Cisco,  as  provided 
In  article  881b  of  the  Revised  Statutes  of 
1895.  The  trial  resulted  in  a  verdict  and 
Judgment  for  appellee  against  the  Texas 
Central  Railroad  Company  for  the  sum  of 
$2,250,  and  in  favor  of  that  company  for  a 
like  sum  against  the  Texas  &  Pacific  Rail- 
way Company,  from  which  Judgment  both 
companies  have  appealed,  bat  In  the  brief 
for  the  Texas  Central  Railroad  Company 
the  judgment  against  It  Is  complained  of 
(mly  in  the  event  of  a  reversal  of  the  judg- 
ment In  Its  favor. 

The  ground  of  liability  was  the  failure  of 
the  Texas  &  Pacific  Railway  Company  to 
furnish  appellee  a  suitable  car  for  the  trans- 
portation of  his  goods.  In  that  the  roof  of 
the  car  furnished  was  defective  and  let  In 
the  rain,  which  was  the  cause  of  the  dam- 
age. The  defense  was,  first,  that  the  goods 
had  not  been  shipped  "on  a  contract  for 
through  carriage  recognized,  acquiesced  In, 
or  acted  upon  by"  said  carriers;  second, 
that  appellee  was  estopped  from  claiming 
damages  by  accepting  the  car  and  refusing 
to  allow  the  Initial  carrier,  as  It  offered  to 
do,  to  substitute  a  car  with  a  good  roof  for 
the  one  in  question,  when  It  was  about  load- 
ed and  before  the  journey  began.  The  only 
answer  made  by  the  appellee  to  the  plea  of 
estoppel  was  a  general  demurrer,  which  docs 
not  seem  to  hava  been  ruled  on,  but  the 
court  seems  to  have  Ignored  the  plea  on  the 
trial  by  excluding  evidence  whldi  was  of- 
fered to  sustain  it,  and  by  refusing  to  sub- 
mit it  in  the  charge.  Evidence,  however, 
was  admitted,  apparently  In  answer  to  the 
plea,  to  the  effect  that  the  appellee  had  not 
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absolutely  refused  to  allow  the  substitution, 
but  only  had  insisted  that  the  roof  of  the 
car,  which  he  had  been  at  great  expense  and 
trouble  In  loading,  In  ignorance  of  its  de- 
fective condition,  be  repaired,  which  course 
was  finally  adopted  by  the  Texas  &  Pacific 
Railway  Company,  but  the  tinner  by  whom 
the  repairs  were  made  failed  to  atop  the 
leaks. 

Conclusions. 

It  Is  earnestly  Insisted  by  both  appellants 
that  the  action,  as  brought  against  the  de- 
livering carrier  only,  was  not  maintainable 
under  article  3Sla,  first,  biecause  the  con- 
tract made  with  the  receiving  carrier  for 
the  transportation  of  the  goods  was  not  one 
for  through  carriage;  and,  second,  that  it 
was  not  acquiesced  In  by  the  delivering  car- 
rier. BoQi  of  these  Issnes  were  submitted 
to  the  Jury,  and  we  approve  the  verdict 
thereon  in  appellee's  favor.  It  is  our  inter- 
pretation of  the  article  of  the  statute  refer- 
red to  that  the  I«giBlature  intended  that  It 
should  apply  to  a  case  of  tihls  kind,  in  which 
the  initial  carrier  undertook  to  have  the 
goods  transported  at  a  given  rate  of  freight 
from  origin  to  destination  in  a  car  furnished 
by  it  for  that  purpose,  and  in  which  the 
bill  of  lading  contained  provisions  for  the 
benefit,  not  only  of  the  initial  carrier,  but 
nlso  of  the  connecting  carrier.  It  Is  true 
the  bill  of  lading  in  terms  binds  the  initial 
carrier  only  to  carry  the  goods  to  Cisco,  and 
there  deliver  the  car  to  the  connecting  line, 
and  limits  liability  to  Its  own  line,  but  It 
goes  further  than  this,  and  uses  language 
and  makes  stipulations  which  would  be 
meaningless  If  it  bad  only  contracted  for 
a  local  shipment  to  Cisco  with  delivery  to 
the  next  carrier.  For  Instance,  In  the  first 
paragraph  of  the  terms  and  conditions  of 
tbe  bill  of  lading,  this  language  Is  used, 
some  of  which  we  italicize,  and  similar 
provisions  are  found  in  three  or  four  sub- 
sequent paragraphs,  to  wit :  "The  liability  of 
the  Texas  *  Pacific  Railway  Company  in 
respect  to  said  property  and  under  this  con- 
tract is  limited  to  its  own  line  of  railway, 
and  will  cease  and  Us  part  of  tMs  contract 
be  fully  performed  upon  delivery  to  Its  next 
connecting  carrier,  of  the  articles  mentioned 
herein  and  receipted  for  hereby;  and  In 
case  of  any  loss,  detriment  or  damage  done  to 
or  sustained  by  any  of  the  property  herein 
receipted  for  before  Its  arrival  and  delivery 
at  its  final  destination  whereby  any  legal 
liability  is  incurred  by  any  carrier,  that  car- 
rier alone  shall  be  held  liable  therefor  in 
whose  actual  custody  the  property  shall  be 
at  the  time  of  such  damage,  detriment  or 
loss."  Our  interpretation  of  the  bill  of  lad- 
ing Is,  read  in  the  light  of  the  attendant 
circumstances,  that  it  was  a  contract  for 
through  carriage  whid)  undertook  to  limit 
the  liability  of  each  carrier  to  damage  oc- 
curring on  its  own  line,  and  that  It  was  just 
such  contracts  as  this  that  the  Legislature 


had  in  mind  In  the  adoption  of  article  331a. 
It  had  been  repeatedly  held  by  the  court  of 
final  civil  Jurisdiction  in  this  state  that  con- 
tracts for  through  carriage  with  limited  li- 
ability might  be  made,  and  tbe  Iieglslature 
undertook  by  the  adoption  of  articles  331a 
and  331b  to  protect  the  shipper  against  the 
inconvenience  of  this  rule,  and  at  the  same 
time  to  protect  the  Interests  of  the  carriers 
by  providing  a  method  of  adjusting  the  lia- 
bility between  themselves  In  the  same  suit. 
That  there  were  circumstances  in  this  case 
tending  to  prove  a  contract  for  through  car- 
riage as  the  law  stood  prior  to  the  adoption 
of  this  statute,  see  Hutchinson  on  Carriers 
(2d  Ed.)  t  162;  Railway  v.  Tisdale,  74  Tex. 
16,  11  S.  W.  900,  4  L.  R.  A.  545.  The  cir- 
cumstances also  tended  to  prove  acquiescence 
on  the  part  of  the  connecting  carrier  in  the 
contract  made  in  its  behalf  by  the  Initial  car- 
rier, as  Indicated  above.  No  new  contract 
was  made  at  Cisco,  but  the  car  as  loaded  by 
the  initial  carrier  was  forwarded  at  the 
through  freight  rate  as  fixed  by  It.  True,  as 
urged  by  appellants,  tbe  local  agent  of  the 
connecting  carrier  at  Cisco  seems  to  have 
been  Ignorant  of  tbe  nature  and  terms  of  the 
shipping  contract  made  at  Terrell,  but  it 
would  seem  to  be  a  fair  Inference  that  the 
managing  officers  of  the  two  companies  must 
have  had  ao  understanding  with  reference  to 
such  matters. 

In  the  brief  of  the  Texas  &  Pacific  Railway 
Company  numerous  complaints  are  made  of 
the  rulings  of  the  court  affecting  the  measure 
of  damages,  too  numerous,  indeed,  to  admit 
of  discussion  In  detail,  but  we  have  never- 
theless considered  them  all,  only  to  find  no 
merit  in  any  of  them.  The  evidence  admitted 
over  objection  was  that  of  experts  who  were 
well  acquainted  with  the  goods  In  question 
and  the  markets  in  the  several  towns  in  that 
section  of  the  state  where  Moran  Is  situated, 
and  was  to  the  effect  that  the  value  of  a 
stock  of  goods  like  the  one  shipped  from  Ter- 
rell to  Moran  was  fixed  by  the  original  cost 
price  plus  the  expense  of  carriage,  and  that, 
except  as  It  might  be  varied  by  the  difference 
In  tbe  freight  rate  to  the  different  points, 
such  property  had  a  uniform  value  In  that 
section  of  the  state.  The  witnesses  called 
It  market  value,  and  properly  so,  we  think, 
since  a  stock  of  dry  goods  and  groceries  such 
as  are  sold  In  every  town  in  Texas  can  hard- 
ly be  said  to  be  of  that  class  of  property  that 
has  no  market  value.  But,  whether  you  call 
it  value  or  market  value,  we  know  of  no  bet- 
ter way  of  ascertaining  the  real  loss  than 
was  adopted  In  this  Instance.  Indeed,  if 
there  was  any  difference  In  the  testimony  of- 
fered between  value  and  market  value.  It  has 
not  been  suggested  in  the  brief,  and  the  ex- 
amination we  have  made  of  the  record  falls 
to  disclose  it  W«  are  of  opinion  that,  not 
only  was  the  evidence  offered  competent  and 
sufficient  to  establish  with  adequate  certainty 
the  extent  of  the  loss,  but  also  that  the  ob- 
jections to  the  charge  submitting  this  issue  to 
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the  jury  should  not  avail  fbe  appellants, 
since,  if  as  claimed,  the  charge  was  coufosing 
and  misleading,  this  was  to  the  detriment 
of  appellee  rather  than  to  the  appellants,  who 
had  all  to  gain  and  nothing  to  lose  by  the 
manner  In  which  the  issne  was  submitted  to 
the  Jury;  the  evidence  being  practically  un- 
disputed and  tending  to  but  one  conclusion. 

It  only  remains  to  dispose  of  the  Issue  of 
estoppel,  which  presents  a  question  of  some 
difficulty ;  but  we  have  finally  concluded  that 
there  was  nothing  In  this  defense.  Appellee 
had  gone  to  considerable  trouble  and  ex- 
pense in  loading  his  goods  Into  the  car  ten- 
dered him  by  the  railway  company,  and  there- 
fore very  naturally  preferred  to  have  the 
roof  of  the  car  repaired  rather  than  to  have 
the  goods  transferred  to  another  car,  and  this 
course,  admittedly,  was  finally  adopted  by  the 
division  superintendent  of  the  railway  com- 
pany. After  thus  undertaking  to  carry  the 
goods  in  a  car  repaired  and  treated  by  It  as 
sufficient  for  that  purpose,  the  railway  com- 
pany as  a  common  carrier  cannot  escape  its 
responsibility  as  an  Insurer  of  the  goods  be- 
cause of  the  previous  conduct  of  the  appellee 
In  objecting,  however  persistently,  to  the  sub- 
stitution of  a  new  car  as  proposed  by  it.  It 
may  be  that  it  should  have  insisted  on  its 
right  to  transfer  the  goods  to  a  better  car, 
and  that  appellee  was  altogether  in  the 
wrong  In  preventing  that  course,  but  the  rail- 
way company  had  the  right  to  undertake  the 
transportation  In  a  repaired  car,  and,  when 
it  did  undertake  It,  it  was  in  the  capacity  of 
a  common  carrier,  and  hence  Insurer  of  the 
goods.  It  matters  not,  therefore,  that  the 
person  selected  to  repair  the  car  failed  to 
make  Its  roof  waterproof.  As  to  the  duty 
of  the  railway  company  to  furnish  suitable 
cars,  see  Railway  Ck).  v.  Marshall.  74  Ark. 
597,  88  S.  W.  803;  Railroad  Co.  v.  Pratt;  22 
Wall.  123,  22  L.  Ed.  827. 

The  Judgment  is  therefore  affirmed. 

FERGUSON  V.  STRINOPBLIX)W  &  HUME 

et  al.* 

(Court  of  Civil  Appeals  of  Texas.    Nov.  9, 

1907.    Rehearing  Denied  Dee.  14.  1907.) 

1.  Pabtition  —  Parties  DEranoART  —  Pub- 

OHASE   OF  INTXREBT. 

Generally  a  partition  among  co-tenants  must 
embrace  the  entire  estate,  and,  where  It  con- 
sists of  several  tracts,  it  is  unnecessary  that 
there  be  assigned  to  each  co-tenant  a  share  in 
each  parcel,  and  a  purchaser  from  one  co-tenant 
of  a  specific  part  of  the  common  property  is  a 
necessary  party  to  a  partition  suit  between  the 
original  co-tenants ;  and,  where  a  co-tenant  in 
four  lots  conveys  one  of  them  to  a  third  person, 
such  person  is  a  proper  defendant  in  a  suit  by 
the  other  co-tenant  to  specifically  perform  a 
contract  between  the  original  co-tenants  for  par- 
tition, and,  in  the  alternative,  for  a  partition. 

2.  Same. 

A  co-tenant  In  several  lots  who  has  not  as- 
sented to  a  gale  of  one  of  them  by  the  other  co- 
tenant  is  not  bound  to  seek  a  partition  of  that 
lot  only  with  the  purchaser,  bat  may  join  him 
and  the  other  co-tenant  In  a  suit  to  partition 
all  of  tlie  loth 

*Wrlt  of  error  denied  by  Supreme  Court  Jan.  IS.  1908. 


Appeal  from  District  Court,  Lubbock  Coun- 
ty; L.  S.  Kinder,  Jndg& 

Action  by  W.  B.  Ferguson  against  String- 
fellow  &  Hume  and  J.  J.  Dillard.  From  a. 
Judgment  dismissing  the  case  as  to  defendant 
Dillard,  plaintiff  appeals.  Reversed  and  ren- 
dered. 

H.  C.  Ferguson,  for  appellant  H.  H.  Oimh^ 
er  and  J.  J.  Dillard,  for  appellees. 

SPEER,  J.  W.  B.  Ferguson,  as  owner  of 
an  undivided  one-half  Interest  In  four  certain 
lots  In  the  town  of  Lubbock,  sued  R.  £u 
Strlngfellow  and  E.  E.  Hume  for  specific  per- 
formance of  a  contract  for  partition,  and 
also  in  the  alternative  for  a  partition,  making 
J.  3.  Dillard  a  party  defendant,  and  alleging 
that  said  Strlngfellow  &  Hume  had  owned 
the  other  undivided  one-half  interest  in  said 
lots,  and  had  previously  conveyed,  or  attempt- 
ed to  conveyr  all  of  one  of  the  lots  to  said 
Dillard,  who  had  gone  Into  possession  and 
made  valuable  improvements.  The  plaintiff 
prayed  that  in  the  partition  between  himself 
and  Stringfeliow  ft  Hume  the  Dillard  lot  be 
set  over  to  the  defendants,  and  charged  to 
their  Interest  In  the  common  estate.  The  de- 
fendants Strlngfellow  ft  Hume  answered  by 
general  and  special  donurrers,  general  de- 
nial, and  by  special  plea.  The  defendant  Dil- 
lard answered,  setting  up  bis  purchase  from 
Strlngfellow  ft  Hume,  and  adopting  the  prayer 
of  plaintiff.  The  court  sustained  a  special 
demurrer  Interposed  by  Strlngfellow  ft  Hume, 
and  dismissed  from  the  case  the  defendant 
Dillard,  and  refused  to  consider  In  the  parti- 
tion the  Dillard  lot  There  was  Judgment  for 
partition  between  plaintiff  and  defendants 
Strlngfellow  &  Hume  of  the  three  remaining 
lots.    The  plaintiff  has  appealed. 

It  Is  the  general  rule,  not  without  excep- 
tion, however,  that  a  partition  amongst  co- 
tenants  must  embrace  the  entire  common  es- 
tate, and  not  parcel  by  parcel,  and,  where 
the  estate  in  common  consists  of  several 
tracts,  it  Is  not  necessary  that  there  should 
be  assigned  to  each  co-tenant  a  share  in  each 
parcel.  Hagar  v.  Wiswall,  10  Pidc.  (Mass.) 
1B2.  So  that.  If  Strlngfellow  ft  Hume  had 
not  conveyed  one  of  the  lots  out  of  the  c(Hn- 
mon  estate  to  another,  there  could  be  no  ques- 
tion but  that  the  suit  for  partition  of  the 
entire  common  estate  was  properly  brought. 
Now,  it  h9  equally  well  settied  that  a  pur- 
chaser from  one  of  the  co-tenants  of  a  specific 
part  of  the  common  property  is  not  only  a 
proper,  but  a  necessary,  party  to  a  suit  for 
partition  between  the  original  co-tenants. 
Maverick  v.  Bumey,  88  Tex.  660,  32  S.  W. 
512.  It  wonld  follow  that  appellant's  salt 
was  properly  brought  for  the  partition  of  the 
four  lots,  whether  upon  the  agreement  to 
partition  or  not  and  that  the  defendant  Dill- 
ard was  properly  Joined.  The  effect  of  the 
conrfs  Judgment  in  dismissing  from  the 
partition  the  lot  held  by  Dillard  might  work 
a  great  Injustice,  In  that  It  would  allow  at>- 
pellees  Strlngfellow  &  Hume  the  full  bene- 
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fit  of  the  value  of  tbat  lot  wrongfully  sold 
by  them  out  of  tbe  common  estate,  and  per- 
haps deny  to  the  purchaser  the  protection  to 
which  be  might  equitably  be  entitled  on  a 
partition  by  haying  tbe  lot  set  over  to  his 
grantor,  and  thus  perfecting  his  title  by  estop- 
pel. .Whether  In  a  partition  the  DiUard  lot 
would  be  set  over  to  Strlngfellow  &  Hume 
appellee  Dlllard  could  not,  of  course,  know, 
but  he  was  at  least  entitled  to  the  chance 
that  It  would  be  done.  Again,  the  plaintiff, 
never  having  assented  to  the  Strlngfellow 
&  Hume  sale,  cannot  be  required  to  seek  a 
partition  of  that  lot  only  with  the  purchaser. 
Barnes  v.  Lynch.  151  Mass.  510,  24  N.  E.  783, 
21  Am.  St  Rep.  470. 

The  agreement  for  partition  relied  upon 
by  appellant  apipears  to  have  been  embraced 
In  the  written  correspondence  between  him- 
self and  appellees  Strlngfellow  &  Hume,  and 
provided  that  the  Dlllard  lot  should  be  charg- 
ed to  the  interest  of  Strlngfellow  &  Hume. 
These  appellees  pleaded  in  defense  of  the 
agreement  that  they  were  induced  to  enter 
Into  same  by  the  false  and  fraudulent  repre- 
sentations of  appellant  that  such  a  partition 
would  be  a  fair  division  of  the  property,  but 
that  In  truth  they  afterward  discovered  that 
the  division  was  unfair,  and  that  the  lots  set 
over  to  them  were  of  much  less  value  than 
those  set  apart  to  appellant,  and,  further, 
that  by  such  partition  they  were  perfecting 
tbe  title  to  the  Dlllard  lot  when  they  had 
"no  right,  title,  or  Interest  in  and  to"  the 
same.  The  evidence,  however,  wholly  falls  to 
support  such  plea.  In  truth  there  is  no  evi- 
dence whatever  tending  to  support  it  Ap- 
pellee Strlngfellow  testified  that  he  learned 
tbe  day  after  accepting  appellant's  proposi- 
tion that  the  Dlllard  lot  had  been' conveyed 
more  than  five  years,  and,  that,  having  con- 
sulted his  lawyer,  he  was  told  he  would  not 
have  to  account  for  this  lot  In  the  partition, 
and  he  therefore  withdrew  all  propositions 
and  agreements  of  settlement.  The  only  evi- 
dence of  values  showed  that  the  division 
was  a  fair  one. 

We  therefore  reverse  the  Judgment  of  the 
district  court,  and  here  render  judgment  ac- 
cording to  the  terms  of  the  agreement  be- 
tween apx)ellant  and  appellpes  Strlngfellow  & 
Hume  that  the  common  estate  be  partitioned 
and  divided  as  follows:  That  is,  that  lot  6,  in 
block  104^  and  lot  9,  In  block  12^  be  set  aside 
to  appellees  Strlngfellow  &  Hume,  and  that 
lot  14,  in  block  119,  and  lot  12,  in  block  lOi, 
be  set  apart  to  ai^)eUant,  and  that  appellee 
Dlllard  be  quieted  in  his  title  and  possession 
of  lot  6,  in  block  104. 

Beversed  and  rendered. 


BUDOLPH  V.  SNYDER. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  9, 

1007.    Rehearing  Denied  Dec.  14,  1907.) 

1.  BiQOEsraATioN— Costs— Recovebt. 

Under  Rev.  St.  1895,  art.  4871,  providing 
tbat  an  officer  retaining  sequestered   property 


shall  receive  compensation  and  reasonable  charg- 
es therefor  to  be  taxed  and  collected  as  other 
costs.  If  defendant  was  entitled  to  recover  mon- 
ey paid  a  sheriff  to  regain  possession  of  aeqnes- 
tered  property,  he  should  nave  the  item  taxed 
as  costs,  and  •could  not  have  his  right  thereto' 
determined  by  the  jury. 
2.  Same. 

Where  plaintiffs  right  to.  the  possession  of 
cattle  sequestered  was  not  dispated,  and  no  evi- 
dence was  offered  traversing  tbe  affidavit  for 
the  writ,  he  was  entitled  to  the  costs  of  the  pro- 
ceedings. 
8.  Sam»— Costs— Right  to. 

Under  Rev.  St  1895,  art  1425,  providing 
that  the  successful  party  to  a  suit  shall  recover 
all  costs,  except  where  otherwise  provided,  where, 
in  a  suit  to  recover  cattle,  plaintiff  sequestered 
them  and  some  stock  food,  and  defendant  re- 
covered £48,  the  value  of  the  food,  and  plaintiff 
recovered  the  cattle,  defendant  may  not  com- 
plain because  all  costs  incurred  to  a  certain  time 
were  adjudged  against  him. 
4.  Appkali— Record — Sufhoibnot— Costs. 

On  appeal  from  a  judgment  dividing  the 
costs,  the  complaining  party  should  show  what 
items  were  taxed  against  htm. 

Appeal  from  District  Court,  Sherman  Coun- 
ty; Ira  Webster,  Judge. 

Action  by  T.  W.  Snyder  against  C.  F.. Rud- 
olph. From  the  Judgm^t  defendant  appeals. 
Afilrmed. 

S.  G.  Tankersley,  R.  B.  Carswell,  and  Tra- 
bue  Carswell,  for  aivellant  Madden  ft  Trae- 
love,  for  appellee. 

CONNER,  C  J.  This  suit  was  Instituted 
by  ai^tellee  on  April  2,  1003,  to  recover  from 
appellant  certain  cattle.  On  the  same  day 
appellee  sued  out  a  writ  of  sequestration,  by 
virtue  of  which  the  sheriff  seized  the  cattle 
and  some  oil  cake  claimed  by  appellant. 
Some  10  days  thereafter  appellant  replevied 
both  cattle  and  oil  cake,  being  required,  how- 
ever, to  pay  to  the  sheriff  $297,  cost  of  keep- 
ing the  cattle  while  In  the  sherUTs  posses- 
sion. The  trial  resulted  In  a  Judgment  for 
appellant  for  $48,  the  value  of  32  sacks  of 
cotton  seed  cake,  and  for  appellee  quieting 
"his  claim  and  right  of  possession"  to  the 
cattle  sued  for.  It  appears  that  subsequent 
to  appellant's  replevy  the  cattle  were  again 
sequestered  at  the  suit  of  one  Sneed,  a  ven- 
dee of  appellee  under  whom  appellee  bad 
claimed  at  tbe  Institution  of  this  suit  aud 
that  in  a  suit  between  appellant  and  Sneed 
the  latter  retained  the  cattle,  but  was  ad- 
judged to  pay  appellant  certain  damages  for 
wrongfully  di8];>osses6lng  him  of  said  cattle. 
Tbe  court  below  hence  seems  to  have  assum- 
ed on  the  trial  of  this  case  that  the  right  of 
possession  was  no  longer  in  Issue,  or  If  so, 
that  it  conclusively  appeared  from  the  evi- 
dence that  appellee  had  rightfully  brought  suit 
for  the  cattle.  At  all  events,  the  only  issue 
submitted  to  tbe  Jury  is  to  be  found  in  the 
following  charge:  "Gentlemen  of  the  Jury, 
first  I  charge  yon  with  the  law  of  this  case 
as  follows,  to  wit:  If  you  find  and  believe 
from  tbe  evidence  in  the  case  tbat  the  defend- 
ant was  tbe  owner  and  had  possession  of  cer- 
tain cotton  seed  oil  cake,  and  that  the  same 
was  taken  from  him  without  his  consent  by 
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plaintiff,  T.  W.  Snyder,  or  by  the  sheriff  as 
his  deputy,  by  virtue  of  a  writ  of  sequestra- 
tion sued  out  by  the  plaintiff,  T.  W.  Snyder, 
then  you  will  find  for  the  defendant,  C.  F. 
Rudolph,  and  assess  his  damages  at  such 
sum  as  you  believe  from  the  evidence  was  the 
value  of  such  cotton  seed  oil  cake  at  the 
time  It  was  so  taken.  If  It  was  taken,  not  to 
exceed  $1J50  per  sack."  The  court  also  re- 
fused the  following  special  instruction  re- 
quested by  appellant,  viz.:  "You  are  Instruct- 
ed that  If  you  find  from  the  evidence  that 
defendant  was  holding  the  cattle  In  contro- 
versy by  virtue  of  the  contract  read  to  you  In 
evidence,  and  that,  while  be  was  so  holding 
them,  they  were  taken  from  him  without  bis 
consent  by  the  sheriff  of  Sherman  county  by 
virtue  of  the  writ  read  to  you,  and  while  said 
sheriff  was  so  holding  tbem  the  defendant 
was  compelled  to  pay  to  said  sheriff  the  sum 
of  $297  in  order  to  regain  the  possession  of 
tbe  same,  and  that  he  did  so  pay  said  sher- 
iff such  sum,  then  you  will  find  for  defend- 
ant such  amount  as  damages." 

Appellant  complains  of  the  refusal  of  tbe 
special  charge,  and  also  of  tbe  coorf  s  charge 
on  the  ground  that  it  failed  to  submit  tlie 
Issue  of  whether  tbe  writ  of  sequestration 
had  been  wrongfully  Issued;  the  contention 
being  "that  the  evidence  shows  conclusively 
that  appellant  was  wrongfully  deprived  of 
the  possession  of  the  cattle  by  the  levy  of 
the  writ,  and  that,  having  to  pay  the  $207  to 
recover  his  possession,  he  was  entitled  to  re- 
cover that  amount  in  this  suit  as  damages." 
Complaint  is  not  made  of  any  other  Injurious 
.  result  of  the  court's  action,  and  It  seems  clear 
to  us  that  the  Item  of  $297  paid  to  the  sher- 
iff bad  no  place  among  tbe  Issues  proper  to 
be  submitted  to  the  Jury.  Rev.  St  1895,  art. 
4871,  expressly  provides  that  "the  officer  re- 
taining custody  of  property  by  virtue  of  a 
writ  of  sequestration  shall  be  entitled  to  re- 
ceive a  Just  compensation  and  all  reason- 
able charges  therefor,  to  be  determined  by  the 
Judge  or  justice  from  whose  court  the  writ 
Issued,  to  be  taxed  in  the  bill -of  costs  against 
tbe  party  cast  in  the  suit,  and  collected  in  the 
same  manner  as  tbe  other  costs  in  the  case." 
If,  therefore,  appellant  was  entitled  to  the 
item  of  $297  at  all,  it  was  merely  as  part 
of  tbe  costs  of  the  suit,  and  be  should  have 
asked  the  court  to  so  tax  it,  which  he  does 
not  appear  to  have  done.  Besides,  as  stated, 
appellant  has  not  otherwise  complained  of  tbe 
Judgment,  to  tbe  effect  that  appellee  was  the 
owner  and  entitled  to  the  possession  of  the 
cattle  at  tbe  time  of  the  Institution  of  the 
suit,  nor  did  be  offer  any  evidence  traversing 
the  allegations  of  the  affidavit  for  the  writ 
of  sequestration  In  other  particulars,  so  that 
It  seems  necessarily  to  follow  that  appellee 
on  the  motion  to  retax  tbe  costs  would  be  en- 
titled to  the  costs  of  the  sequestration. 

What  we  have  said  in  part  applies  to  tbe 
only  remaining  assignment,  which  is  that  "the 
court  erred  In  rendering  judgment  against  de- 
fendant for  any  costs  incurred  In  this  suit." 


The  statute  provides  that  "the  successful  par- 
ty to  a  suit  shall  recover  of  his  adversary  all. 
the  costs  expended  or  Incurred  therein,  ex- 
cept where  it  is  or  may  be  otherwise  provid- 
ed by  law."  See  Rev.  St.  1896,  art  1425. 
Appellee  having  recovered  In  part,  as  we  ba.ve- 
seen,  we  cannot  say  that  tbe  court  erred  1& 
adjudging,  as  he  did,  that  appellaiit  "pay  all 
costs  Incurred  in  this  suit  up  to  and  Inciuding^ 
the  October  term  of  this  court,  1905,  and  that 
said  T.  W.  Snyder  pay  all  costs  Incuited  here- 
in since  the  said  bctober  term,  1905."  Appel- 
lant Indeed,  in  his  statement  under  this  as- 
signment has  failed  to  point  out  what  items 
of  cost  if  any,  were  taxed  against  hbn  by  vir- 
tue of  the  Judgment  quoted,  and  we  hardly 
see  how,  in  the  al>8ence  of  some  such  show- 
ing, we  could,  In  any  event  say  that  material 
injury  in  this  respect  has  been  done  a{)pellant. 
We  conclude  that  the  judgment  should  be- 
affirmed;  and  It  is  so  ordered. 


TBKAS  &  P.  RT.  00.  et  al.  ▼.  TUCKER.* 

(Court  of  cavil   Appeals  of  Texas.     Nov.   2, 

1907.    On  Rehearing,  Jan.  11,  190a) 

1.  NKOUOBROB— CONTBIBUTOBT    NSOUGKNCK 

— MisLEADiNo  InnsTTcnon. 

Though  in  a  personal  injury  action  tbe 
burden  is  upon  defendant  to  estabusli  a  plea  of 
contributory  negligence,  an  Instruction  that  un- 
less defendants  "have  shown  by  preponderance 
of  the  testimony"  that  plaintiff  was  guilty  of 
contributory  negligence,  etc,  is  objectionable  as 
leading  the  Jury  to  consider  only  defendant's  . 
testimony. 

On  Rehearing. 

2.  Baiuioads  —  Cbossino  Aooidkrt  —  Ques- 
tion FOB  JUBY. 

In  an  action  against  a  railway  comiNuiy  for 
the  death  of  one  struck  by  a  tram  at  a  public 
crossing,  held,  under  tbe  evidence,  a  question 
for  the  jury  whether  tbe  engineer  was  negligent 
in  failing  to  blow  the  whistle,  and  thus  warn 
decedent  of  his  danger. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  H  1161-1164] 

3.  Death— Persons  I>iABiJt. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  3017» 
pfivlng  a  right  of  action  against  those  causinjr 
injuries  resulting  in  death,  a  locomotive  engi- 
neer may  be  sued  for  negligently  causing  the 
death  of  one  crossing  tbe  track  in  front  of  his 
train. 

4.  Removal  ot  Cause— Joindeb  of  Resident 
IN  Application— Effect. 

Where  a  cause  of  action  is  stated  against 
two  defendants,  that  one  who  is  not  entitled  to- 
removal  joins  the  nonresident  defendant's  ap- 
plication does  not  require  a  removal. 
6.  Railboad  Cbossino — Accident— QuEsnow 

FOB  Jdbt. 

In  an  action  against  a  railway  company  for 
the  death  of  one  struck  by  a  train  while  cross- 
ing a  track,  held,  under  the  evidence,  a  question 
for  the  jury  whether  the  company's  failure  to 
erect  a  signboard  at  the  crossing  caused  the  ao- 
oident 

[Ed.  Note.— For  cases  in  point  see  Cent  Dis. 
vol.  41,  Railroads,  S§  1156.  1190.] 
6.  Appeal— SuBKissiOH  of  Issues— Ebtoppki. 

TO  Allege  Ebbob. 

A  party  may  not  complain  because  the- 
court  submits  a  certain  issue  where  he  baa  re- 

*Writ  ot  error  denied  by  Supreme  Court.! 
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<iaested  the  submlMlon  of  inch  issue  in  a.  cliarge 
«iTeD. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  f  8604.] 

7.  Railroads— CB088INO  Acoidert— Sfbed  — 

lilABIUTT. 

While  ordinarily  the  operatives  of  railway 
trains  need  not  rednoe  their  sipeed  in  approach- 
ing public  crossings,  yet  the  circumstances  may 
be  such  that  tbey  should ;  and  where,  in  an  ac- 
tion for  a  collision  at  a  crossing,  it  appeared  no 
bell  was  rang,  no  signboard  was  erected,  and 
the  engine  was  equipped  with  an  insufficient 
headlight,  it  was  proper  to  authorize  recovery 
for  plaintiff,  if  the  jury  found  that  the  train  ap- 
proached the  crossing  at  a  negligently  high  rate 
-of  speed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DIk* 
▼ol.  41,  Railroads,  H  1006-1012.1 

Appeal  from  District  Court,  Taylor  Coun- 
ty; J.  H.  Calhoun,  Judge. 

Action  by  W.  H.  Tucker,  guardian,  against 
the  Texas  &  Faclflc  Railway  Comptmy  and 
another  for  negligent  death.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
liimed. 

Wagstaff  ft  Davidson,  for  appellants.  A. 
S.  Hawkins,  Hardwicke  ft  Hardwicke,  and 
Theodore  Mack,  for  appellee. 

^PEER,  J.  J.  E.  Tucker,  father  of  the  mi- 
nors Roxle  Annie  Ti|pker  and  Fred  Dickson 
Tttck^,  was  mn  over  and  killed  by  a  passen- 
ger train  of  the  Texas  &  Pacific  Railway  Com- 
pany at  Elmdaie  Crossing  In  Taylor  county, 
and  W.  H.  Tucker,  as  guardian  of  such  mi- 
nor children,  instituted  this  suit  against  the 
railway  company  and  Jim  Ellis,  the  engineer 
operating  the  train  which  killed  deceased, 
and  recovered  damages  for  his  wards  In  the 
sum  of  $10,150,  against  both  defendants,  from 
which  they  have  appealed. 

We  rule  against  appellants  on  all  their  as- 
signments save  the  thirteenth,  which  is  to  the 
effect  that  the  court  erred  in  submitting  to 
the  Jury  the  issue  of  discovered  peril,  in  that 
there  was  no  evidence  on  which  to  base  such 
an  instruction,  and  this  we  sustain.  J.  E. 
Tucker,  together  with  a  son  11  years  of  age, 
was  driving  in  a  wagon  along  the  public  high- 
way frcnn  Baird  to  Abilene,  and  both  were 
killed  while  crossing  appellant  Texas  &  Pa- 
cific Railway  Company's  track  at  the  public 
crowing  at  a  little  station  known  as  "Elm- 
dale."  The  wagon  In  which  the  deceased  was 
driving  was  drawn  by  two  horses,  on  either 
side  of  which  he  was  leading  another  horse, 
and  trailing  a  buggy  behind  the  wagon.  The 
accident  occnrred  at  6 :40  p.  m.  on  a  cold  Jan- 
nary  evenings  when  the  wind  was  blowing 
from  the  north,  and  the  direction  traveled  by 
deceased  across  appellant's  railroad  was  from 
the  north  to  the  south.  The  train  was  run- 
ning at  least  25  or  30  miles  an  hour  and  per- 
haps faster,  going  downgrade,  and  no  one  wit- 
nessed the  accident  save  the  engineer,  the  ap- 
pellant Jim  Ellis,  upon  whose  testimony  alone 
the  Issue  of  discovered  peril  was  submitted  to 
the  Jury.  The  substance  of  Ellis'  testimony 
is  that,  as  bis  train  approached  the  Elmdaie 
eiOBSIng  at  about  the  speed  mentioned,  he 


was  occupied  on  the  south  side  of  the  cab 
looking  out  for  persons  who  might  be  on  that 
side  to  flag  the  train,  the  station  being  a  flag 
station  only,  until,  as  he  says,  he  "straight- 
ened up,"  and  looked  ahead  on  the  north  side, 
when  be  discovered  the  wagon  of  deceased 
Just  coming  on  to  the  crossing  only  130  feet 
ahead  of  bis  engine.  The  deceased  appeared 
to  be  sitting  in  the  front  of  the  wagon  wholly 
unconscious  of  the  approaching  train,  while 
the  little  boy  appeared  to  be  trying  to  extri- 
cate himself  from  some  bed  clothing  which 
he  had  about  him.  The  deceased  also  had 
his  head  covered  up  with  a  blanket  or  other 
covering  of  some  kind,  and  made  no  effort  to 
stop  or  hasten  his  team,  indicating  that  he 
never  discovered  the  approach  of  the  train. 
Upon  discovering  the  wagon  so  near  upon  the 
crossing,  the  engineer  immediately  seized  the 
sand  lever,  and  applied  the  emergency  brakes, 
stopping  the  train  as  quickly  as  it  could  be 
done,  which  proved  to  be  some  800  or  900 
feet  He  testified  that  there  was  nothing  he 
could  have  done  towards  stopping  the  train, 
after  discovering  deceased,  that  he  did  not  do. 
On  looking  up  the  second  time  after  applying 
the  emergency  brakes,  deceased  had  already 
passed  beyond  bis  line  of  vision  on  to  the 
track  ahead  of  the  train,  and  was  almost 
instantly  killed.  Witness  did  not  blow  the 
whistle  after  he  discovered  deceased  approach- 
ing the  crossing,  and  his  failure  in  this  re- 
spect is  made  the  predicate  for  appellee's  in- 
sistence that  the  Issue  of  discovered  peril  was 
properly  raised  by  the  evidence,  but  we  have 
concluded  otherwise.  A  simple  calculation 
will  show  that  if  appellant  Ellis'  testjmony 
is  correct,  and  it  is  upon  this  appellee  relies, 
it  was  only  about  three  seconds,  perhaps  less, 
after  he  discovered  deceased's  peril  until  the 
collision  resulting  In  his  death.  In  the  very 
nature  of  things  the  engineer  could  not  under 
such  circumstances  in  so  short  a  time  experi- 
ment as  to  the  best  means  to  adopt  to  avert 
an  accident,  and  we  think  It  would  be  an  un- 
reasonable and  an  unwarranted  conclusion  to 
say  that  he  ought  to  have  done  more  than  he 
did  do;  that  is,  employ  all  the  means  at  his 
hand  to  stop  his  train  or  slacken  Its  speed. 
His  first  duty  was  to  his  passengers,  and,  if 
bis  Judgment  was  that  their  safety  lay  In 
checking  his  train,  as  he  testified.  It  was  bis 
duty  to  do  this,  and  the  evidence  indicates 
that  to  do  this  would  occupy  and  did  occupy 
all  of  the  time  intervening  between  the  dis- 
covery of  deceased  and  the  fatal  accident. 
We  think  from  the  evidence  no  other  reason- 
able conclusion  could  be  drawn  than  that  ev- 
erything was  done  that  could  be  done  to  avoid 
killing  deceased  after  discovering  bis  peri- 
lous position,  and  that  the  court  erred  in  sub; 
mltting  the  issue  of  discovered  peril  as  a 
ground  of  liability  against  appellants. 

While  under  the  evidence  there  was  no  er- 
ror in  placing  the  burden  of  proof  upon  ap- 
pellants to  establish  their  plea  of  contribu- 
tory ne^igence,  yet  the  language,  "and,  un- 
less they  have  shown  by  a  prepooderance  of 
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tbe  testimony  that  J.  E.  Tucker  was  guilty  of 
contributory  negligence,"  to  find  tor  plaintiff 
upon  that  Issue,  might  possibly  tend  to  mis- 
lead the  Jury  Into  looking  alone  to  tbe  evi- 
dence adduced  by  the  defendants  In  deter- 
mining such  Issue,  and  the  same  should  be  re- 
worded or  entirely  eliminated  on  another 
trial. 
Reversed  and  remanded. 

On  Rehearing. 

A  reconsideration  of  the  case  convinces  ua 
that  we  were  In  error  in  holding,  as  we  orig- 
inally did,  that  the  evidence  did  not  Justify 
the  submission  to  tbe  Jury  of  the  issue  of 
discovered  peril.  We  are  now  of  opinion 
that  it  was  for  the  jury  to  say  whether  or 
not  tbe  failure  of  appellant  Ellis  to  blow 
the  whistle,  and  thus  warn  tbe  deceased  of 
tbe  impending  peril,  was  not  such  act  of 
negligence  as  would  authorize  a  recovery  up- 
on this  issue.  Sanches  v.  Railway,  88  Tex. 
117,  30  8.  W.  431.  Having  concluded  to  af- 
firm tbe  Judgment,  It  Is  perhaps  proper  for 
us  to  express  more  fully  our  conclusions  on 
appellants'  various  assignments  of  error. 

The  first  assignment  complains  that  tbe 
trial  court  erred  in  not  sustaining  appel- 
lants' petition  for  removal  of  tbe  cause  to 
tbe  Circuit  Ck)urt  of  the  United  States  for 
the  Northern  District  of  Texas.  Tbe  insist- 
ence is  that  since  tbe  cause  of  action  is  insep- 
arable, and  since  the  appellant  tbe  Texas  & 
Pacific  Railway  Company  on  account  of  be- 
ing Incorporated  under  the  laws  of  tbe  Unit- 
ed States  has  a  right  to  the  removal,  and 
since,  appellant  Ellis  Joined  in  the  applica- 
tion for  removal,  the  court  should  have 
granted  such  application.  It  Is  also  insisted 
that  appellee's  petition  shows  no  cause  of 
action  against  appellant  Ellis  under  the  hold- 
ing of  our  Supreme  Court  in  Eastln  &  Knox 
V.  Tex.  &  Pac.  Ry.  Co.,  92  S.  W.  838,  102  S. 
W.  lOB,  in  that  tbe  acts  for  which  be  Is 
sought  to  be  held  are  those  of  omission 
merely,  and  not  affirmative  or  overt  acts. 
We  are  of  opinion,  however,  that  the  author- 
ity cited  has  no  application  to  the  present 
case,  since  the  action  against  appellant  Ellis 
may  be  properly  maintained  under  article 
8017,  Sayles'  Ann.  Civ.  St  1897,  giving  a 
right  of  action  for  injuries  resulting  In 
death.  This  being  true,  and  appellant  Ellis 
not  being  entitled  himself  to  remove  the 
cause,  the  fact  that  be  Joined  in  appellant 
Texas  &  Pacific  Railway  Company's  appli- 
cation would  not  require  the  court  to  make 
such  an  order.  T.  &  P.  Ry.  Co.  v.  Huber 
(Tex.  Sup.)  92  S.  W.  832. 

That  portion  of  the  general  charge  which 
submitted  the  issue  of  negligence  of  appel- 
lant Texas  &  Pacific  Railway  Company  in 
falling  to  erect  a  sign  at  the  crossing  where 
deceased  was  killed  was  authorized  under 
tbe  facts,  since  It  cannot  be  said  that  the 
absence  of  such  signboard  did  not  cause  the 
accident  While  the  evidence  tended  to  show 
that  tbe  night  was  dark  and  would  have  au- 


thorized a  finding  that  deceased  could  not 
have  seen  the  signboard  if  there  had  been 
one,  yet  tbe  evidence  in  tlils  respect  Is  not 
conclusive,  and  It  was  a  question  for  the 
Jury  to  determine  whether  or  not  the  failure 
to  erect  a  signboard  under  all  tbe  dream- 
stances  caused  the  deplorable  accident 

Appellants  cannot  complain  that  the  oonrt 
submitted  to  tbe  Jury  to  find  whether  or  not 
tbe  whistle  was  blown  at  least  80  rods  from 
tbe  crossing,  since  tbey  requested  the  sub- 
mission of  such  issue  in  a  special  charge 
which  was  given. 

The  tenth  assignment  Is  overruled  because 
tbe  charge  therein  complained  of  does  not 
make  the  failure  to  have  a  "sufficient  head- 
light" as  appellant's  train  approached  the 
crossing  negligence  per  se,  but  specifically 
submits  to  the  Jury  the  question  of  whether 
or  not  such  failure  would  be  negligence. 

Neither  was  tb^e  error  in  authorizing  a 
finding  for  appellee  if  tbe  train  approached 
the  crossing  at  a  negligent  rate  of  speed. 
While  ordinarily  the  operatives  of  a  rail- 
way train  are  not  required  to  slacken  its 
speed  in  approaching  public  crossings;  yet 
tbe  circumstances  may  be  such  as  that  tbey 
ought  to  do  so.  In  the  present  case,  consid- 
ering the  allegations  and  proof  tending  to 
support  them — that  no  bell  was  being  rung, 
no  signboard  was  erected,  and  the  engine 
equipped  with  an  insufiUdent  headlight — 
the  Jury  might  properly  have  concluded  that 
the  train  was  being  operated  at  a  dangerous 
and  negligent  rate  of  speed.  We  find  as  a  fact 
that  the  evidence  authorized  all  tbe  charges 
given,  that  tbe  defense  of  contributory  neg- 
ligence was  properly  submitted,  and  th^t  the 
verdict  finds  support  In  the  testimony. 

What  we  have  said  disposes  of  all  assign- 
ments of  error. 

The  rehearing  is  therefore  granted,  and 
tbe  Judgment  afilrmed. 


SOUTHERN  PAC.  CO.  v.   DUSABIiON. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  11, 

1907.    Rehearing  Denied  Jan.  15.  1908.) 

COUBTS — JUBISDICTION — ACTIORB  UNDEB  LA.W8 

OF  Otbtkb  State. 

Where,  at  the  time  a  person  received  in- 
juries in  the  territory  of  New  Mexico,  he  was  a 
resident  citizen  thereof,  as  well  as  at  the  time 
when  he  brought  an  action  therefor  in  Texas, 
the  courts  of  Texas  had  no  Jurisdiction  under 
the  New  Mexico  statute  (Laws  1903,  p.  61,  c. 
83),  requiring  that  all  actions  for  injuries  oc- 
curring in  that  territory  shall  be  maintained  in 
the  courts  thereof  alone. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  I  18.] 

Appeal  from  District  Court  M  Paso  Coun- 
ty;  J.  M.  Qoggin,  Judge. 

Action  by  Arthur  C.  Dusablon  against  the 
Southern  Pacific  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed  and  dismissed. 

Beall  &  Kemp,  for  appellant  Patterson 
&  Wallace,  for  appellee. 
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NEILL,  J.  This  salt  was  brought  by  the 
appellee  against  appellant  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  tnflicrted  by  the  negligence  of  the  com- 
pany on  the  20th  of  April,  1906,  at  Lords- 
burg,  N.  M.  In  oar  yiew  of  the  case  it  Is 
unnecessary  to  state  the  grounds  of  negli- 
gence averred,  nor  the  specific  injuries  sus- 
tained. The  appellant  answered  by  a  plea 
of  privilege,  claiming  the  right  to  be  sued 
in  Harris  county,  Tex.  Also  by  special  de- 
murrer, raising  the  question  of  Jurisdiction, 
which  being  overruled,  it  filed  a  special  plea 
to  the  Jurisdiction  of  the  court,  predicating 
such  plea  upon  the  statute  set  out  in  our  con- 
clusions of  law,  and  upon  the  fact  that  ap- 
pellee was  a  resident  cltlssen  of  New  Mexico 
at  the  time  of  his  alleged  injuries  and  when 
this  suit  was  brought  This  plea  being  over- 
ruled, appellant  pleaded  certain  defenses  in 
bar,  which,  in  view  of  the  disposition  we  shall 
make  of  the  case,  are  not  necessary  to  further 
mention.  The  trial  of  the  case  resulted  in 
a  verdict  and  Judgment  for  the  appellee. 

Conclusions  of  Fact 

As  we  shall  reverse  the  Judgment  and  dis- 
miss the  suit  upon  the  ground  that  the  court 
erred  in  not  sustaining  appellant's  plea  and 
demurrer  to  the  Jurisdiction,  these  conclu- 
sions will  be  confined  to  such  facts  as  per- 
tain to  that  plea.  It  was  averred  and  proved 
that  when  plaintiff  received  the  personal 
Injuries  upon  which  be  bases  his  action,  be 
was  a  resident  citizen  of  the  territory  of 
New  Uexlco;  that  his  injuries  were  sus- 
tained in  that  territory ;  that  at  the  time  be 
was  injured,  and  when  the  suit  was  brought, 
defendant  was  a  foreign  corporation,  having 
been  incorporated  under  the  laws  of  the  state 
of  Kentucky,  operating  a  railroad  in  the 
territory  of  New  Mexico,  where  it  maintained 
an  office  and  had  agents  through  whom  serv- 
ice could  be  bad  on  the  company  under  the 
laws  of  Bald  territory;  that  the  statute  set 
out  in  our  conclusions  of  law  was  passed  by 
the  I^eglslature  of  New  Mexico,  and  was  in 
full  force  and  effect  at  and  from  the  time 
the  Injuries  complained  of  were  Inflicted  and 
the  suit  instituted  until  It  was  tried. 

Conclusions  of  Law. 

Appellant's  first  and  second  assignments  of 
error,  which  involve  substantially  the  same 
question,  and  will  be  considered  together, 
are  as  follows : 

"The  trial  court  erred  In  not  sustaining 
defendant's  special  demurrer  questioning  the 
court's  Jurisdiction,  which  special  demurrer 
is,  in  substance,  as  follows:  The  defendant, 
excepting  to  and  protesting  against  the  action 
and  order  of  the  court  In  overruling  its 
plea  of  privilege,  appears  for  the  single  and 
spedal  purpose  of  objecting  to  the  Jurisdic- 
tion of  this  court,  and  for  that  purpose 
specially  excepts  to  the  plaintiffs  petition 
and  says:  That  it  appears  therefrom  that 
the  plaintUTa  cause  of  action,  if  any  he  hafli 


did  not  arise  in  the  state  of  Texas,  but  arose 
and  accrued  at  Lordsburg,  in  the  territory 
of  New  Mexico,  at  which  time,  and  the  time 
of  the  filing  of  bis  petition,  it  appears  there- 
from that  the  plaintiff  was  a  resident  citizen 
of  said  town  of  Lordsburg  and  territory  of 
New  Mexico,  and  the  defendant  a  foreign 
corporation,  nonresident  of  Texas,  and  an 
inhabitant  of  another  state.  Wherefore  this 
court  ought  not  to  take  Jurisdiction  of  this 
cause,  and  of  this  the  defendant  prays  the 
Judgment  of  the  court 

"The  trial  court  erred  in  overruling  the 
defendant's  plea  to  the  Jurisdiction  based  on 
the  laws  and  act  of  New  Mexico  set  up  in 
said  plea,  for  the  reason  that  plaintiff  had 
not  filed  his  suit  In  New  Mexico,  as  required 
by  said  laws  and  act  as  a  condition  precedent 
to  his  right  to  a  recovery,  and  because  said 
laws  and  act  expressly  repudiated  the  right 
of  the  courts  of  Texas  to  take  Jurisdiction 
of  plaintiff's  cause  of  action,  which  arose  lu 
New  Mexico,  and  on  no  principle  of  comity 
should  this  court  have  entertained  Jurisdic- 
tion. On  the  contrary,  inasmuch  as  the  said 
act  of  New  Mexico,  set  up  in  defendant's 
plea,  expressly  repudiated  the  right  of  Texas 
courts  to  take  Jurisdiction  of  actions  of  this 
sort  arising  in  said  territory,  this  court 
ought  not  to  take  Jurisdiction  of  this  suit" 

It  Is  a  general  rule  that  for  the  purpose  of 
redress  it  is  Immaterial  where  a  wrong  was 
committed;  in  other  words,  a  wrong  being 
personal,  redress  may  be  sought  for  it  when- 
ever the  wrongdoer  may  be  found.  To  this 
there  are  a  few  exceptions,  in  which  actions 
are  said  to  be  local,  and  must  therefore  be 
brought  within  the  country  where  they  arose. 
As  applied  to  torts,  these  exceptions  may  be 
said  to  consist  of:  (1)  Those  where  the  lex 
loci  delicti  Is  In  direct  contravention  of  the 
law  or  policy  of  the  forum;  (2)  where  the 
remedy  prescribed  for  the  tort  by  the  lex 
loci  delicti  is  penal  in  its  character;  and  (3) 
statutory  torts,  where  the  statute,  In  creating 
the  liability,  at  the  same  time,  creates  a  mode 
of  redress  peculiar  to  that  state,  by  whlcb 
alone  the  wrong  is  to  be  remedied.  To  these 
exceptions,  however,  there  are  certain  limita- 
tions and  qualifications  not  necessary  to  men- 
tion here.  It  is  obvious  that  the  second  ex- 
ception has  no  application  to  this  case.  But 
it  was  earnestly  contended  by  counsel  for  ap- 
pellant In  brief  and  oral  argument  that  the 
first  has;  and  among  other  cases  they  cite 
Mex.  N.  Ry.  Co.  v.  Jackson,  89  Tex.  113,  33 
S.  W.  857,  31  L.  R.  A.  276,  59  Am.  St  Kep. 
28,  In  SQi^ort  of  the  contention.  Before  show- 
ing the  distinction  between  that  case  and  the 
one  at  b.T,  we  deem  it  not  improper  to  ob- 
serve that  the  policy  of  a  state  or  nation  must 
be  determined  by  its  Constitution,  laws,  and 
Judicial  decisions,  not  by  the  varying  opinions 
of  lawyers  or  Judges  as  to  the  demands  or 
interest  of  the  public.  As  has  been  well  said ; 
"Anything  more  indistinct  and  incapable  of 
certainty  or  uniformity  than  the  requirement 
9f  'public  policy*  can  hardly  te  imagined. 
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ThlB  principle  la  now  Invoked  with  Increasing 
frequency,  and  sometlmeB,  at  least,  seems  to 
be  made  ose  of  as  authority  for  deciding  in 
whatever  way  the  court  thinks  would,  on  the 
whole,  be  most  useful.  It  need  not  be  said 
that  such  use  of  such  principle  mast  diminish 
greatly  the  certainty  and  uniformity  of  the 
law."  2  Parsons  on  Contracts  (9th  Ed.)  265. 
It  Is  because  things  have  been  either  enacted 
or  assumed  to  be  by  the  common  law  unlawful, 
and  not  because  a  Judge  or  court  have  a  right 
to  declare  that  such  and  such  things  are.  In 
his  or  their  view,  contrary  to  public  policy. 
Janson  t.  Drlefontelu  Con.  Mines  (1902)  A. 
C.  484,  481.  In  that  case,  the  Earl  of  Hals- 
bury  said:  "I  do  not  think  that  the  phrase 
'public  policy'  is  one  which  in  a  court  of  law 
explains  Itself.  It  does  not  leave  at  large  to 
each  tribunal  to  find  that  a  particular  con- 
tract is  against  public  policy.  *  •  <  I 
deny  that  any  court  can  invent  a  new  head 
of  public  policy." 

Ever  since  the  adoption  by  this  state  of  the- 
common  law  as  the  rule  of  decision  a  wrong- 
ful injury  to  the  person  of  another  has  been 
actionable  In  its  courts,  and  redress  given  the 
Injured  party,  regardless  of  where  the  injury 
was  inflicted,  if  such  personal  Injury  (not  re- 
sulting la  death)  was  actionable  in  the  coun- 
try where  such  wrong  was  done.  It  may  be 
safely  said,  in  vfew  of  our  laws  and  Judicial 
decisions,  that  It  has  never  been  the  policy  of 
the  state  of  Texas  to  furnish  a  city  of  refuge 
or  make  itself  an  Alsatla  for  those  who  have 
wrongfully  Inflicted  Injuries  upon  others.  But 
Its  policy  has  always  been,  without  counting 
the  costs,  If  the  wrongdoer  could  be  found 
within  its  borders  to  opoi  the  doors  of  its 
courts  to  the  injured  party,  though  an  alien, 
and  mete  out  the  same  even-banded  Justice 
to  parties  to  the  suit  that  she  would  bad  the^ 
both  been  its  own  citizens  and  the  injury  in- 
flicted within  its  borders.  Nor  has  Texas 
ever  said  to  any  of  its  citizens:  "Yon  shall 
not  go  into  courts  of  any  other  Jurisdiction, 
where  your  aggressor  may  be  found,  than  my 
own  to  redress  your  grievance."  Throughout 
its  history,  this  state  has  strictly  adhered  to 
the  principle  of  the  common  law  which  de- 
clares that:  "If  an  Injury  be  done  to  the  per- 
son of  another,  the  liability  therefor  is  deem- 
ed personal  to  the  perpetrator  of  the  wrong, 
following  him  wheresoever  he  may  go,  so 
that  compensation  may  be  exacted  from  him 
in  any  proper  tribunal  which  may  obtain  Ju- 
risdiction of  the  defendant's  person,  if  the 
right  to  sue  is  not  confined  to  the  place  where 
the  cause  of  action  arises."  The  case  of  Mex. 
Nat  By.  Co.  V.  Jackson,  though  contrary  to 
the  weight  of  authority  (WJiarton,  Conflict  of 
Laws  [3d  Ed.]  t  480b,  p.  1123),  is  not  in  an- 
tagonism with  this  principle,  but  is  only  a 
misapplication  arising  from  a  misconception 
of  It,  producing  the  anomaly  of  closing  the 
courts  of  this  state  to  actions  for  personal  in- 
juries inflicted  In  the  Republic  of  Mexico, 
while  the  federal  courts  within  its  boundaries 
stand  open  to  redress  such  wrongs.    Evey  t. 


Mex.  Ct  R.  Go.,  S2  U.  6.  App.  118,  SI  Fed. 
294,  26  G.  C.  A.  407.  The  Jackson  Case  was 
decided  upon  the  ground  that  the  remedy 
given  by  the  law  of  Mexico  for  such  an  injury 
is  so  essentially  different  from  that  given  by 
our  law  that  It  cannot  be  enforced  by  the 
courts  of  Texas.  Something  Is  said,  arguen- 
do, tn  the  opinion  as  to  public  policy  of  Mexi- 
co, a  matter  about  which  the  courts  of  this 
state  are  not  concerned,  and  is  never  consid- 
ered in  determining  the  public  policy  of  the 
forum.  It  Is  the  public  policy  of  Its  own 
country  that  a  court  must  look  to  and  be  gov- 
erned by  in  deciding  whether  It  will  enter- 
tain Jurisdiction  of  a  cause  of  action  arising 
elsewhere,  and  not  to  the  policy  of  a  foreign 
country,  about  which  they  know  and  care 
nothing.  In  view  of  what  has  always  been 
the -pronunciation  of  our  courts  on  cases  of 
this  character,  we  do  not  think  it  was  the  in- 
tention of  the  Supreme  Court  to  hold  that 
Jurisdiction  should  be  denied  because  they 
wohld  be  "charge  upon  our  people"  in  making 
settlement  of  rights  originating  outside  the 
state,  under  the  laws  of  a  different  govern- 
ment See  Mexican  Cent  Ry.  v.  Mitten,  13 
Tex.  Civ.  App.  653,  36  &  W.  282.  But,  how- 
ever this  may  be,  the  territory  of  New  Mexi- 
co does  not  occupy  the  attitude  towards  Texas 
of  strictly  a  foreign  country.  Among  the 
privileges  guaranteed  by  article  4,  (  S,  of  the- 
Constitution  of  the  United  States  to  the  citi- 
zens of  each  state,  is  the  right  to  institute 
and  maintain  actions  of  every  kind  that  is 
accorded  its  own  citizenB.  Corfleld  v.  Cor- 
yell, 4  Wash.  C.  C.  380,  Fed.  Cas.  No.  3,230. 
Under  the  third  section  of  article  4  of  the 
Constitution  It  has  been  held  that  a  "citizen 
of  a  sister  state  may  sue  a  defendant  resident 
of  bis  home  state  In  any  state  where  he  can 
get  service  on  him,  even  though  the  cause  of 
action  arose  in  his  home  state,  provided  it 
be  transitory."  EIngartner  v.  III.  Steel  Co.. 
94  Wis.  70,  68  N.  W.  664,  34  L.  R.  A.  603,  50 
Am.  St  Rep.  859;  Cofrode  v.  Gartner,  79 
Mich.  332,  44  N.  W.  623,  7  L.  R.  A.  611. 
While  it  may  be  that  this  privilege  is  not  ex-' 
tended  to  citizens  of  territories,  and  may  be 
claimed  only  by  citizens  of  sister  states,  yet 
a  territory  like  New  Mexico,  waiting  to  bfe 
panoplied  with  statehood,  is  a  child  of  the 
federal  government  to  whom  comity,  at  least, 
should,  in  Its  infancy,  be  extended  by  one  of 
the  United  States.  We  therefore  conclude 
that  this  case  does  not  fall  within  the  first  ex- 
ception stated  to  the  general  rule  that,  for 
the  purpose  of  redress,  it  is  immaterial  where 
the  wrong  is  committed. 

Does  it  fall  within  the  third  exception? 
This  question  depends  upon  (1)  whether 
plaintiff's  action  is  founded  upon  a  statu- 
tory tort  and  (2),  if  It  is,  whether  the  stat- 
ute. In  creating  the  liability,  at  the  same 
time  create  a  mode  of  redress  peculiar  to  the 
territory  of  New  Mexico.  The  act  of  the 
Legislature  (Laws  1903,  p.  51,  c.  33)  upon 
which  the  appellant  bases  Its  contention  that 
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this  action  la  for  piirely  a  statutory  tort  Is 
as  follows: 

"Whareas  It  has  become  cnstomary  for  per- 
sons claiming  damages  for  personal  Injuries 
received  In  this  territory  to  institute  and 
maintain  suits  for  the  recovery  thereof  in 
other  states  and  territories,  to  the  Increased 
cost  and  annoyance  and  manifest  injury  and 
oppression  of  the  business  interests  of  this 
territory,  and  In  derogation  of  the  dignity 
of  the  courts  thereof;  therefore  be  it  enacted 
by  the  Legislative  Assembly  of  the  territory 
of  New  Mexico: 

"Section  1.  Hereafter  there  shall  be  no  dv- 
11  liability  under  either  the  common  law  or 
any  statute  of  this  territory  on  the  part  of 
any  person  or  corporation  for  any  personal 
injuries  Inflicted,  or  death  caused  by  such 
person  or  corporation  In  this  territory,  un- 
less the  person  claiming  damages  therefor, 
shall,  within  ninety  days  after  such  injury 
shall  have  been  Inflicted,  make  and  serve 
upon  the  person  or  corporation  against  whom 
the  same  is  claimed  and  at-least  thirty  days 
before  commencing  suit  to  recover  judgment 
therefor,  an  affidavit  which  shall  be  made 
before  some  officer  within  this  territory  who 
is  authorized  to  administer  oaths,  in  which 
the  affiant  shall  state  his  name  and  address, 
the  name  of  the-  person  receiving  such  Inju- 
ries, In  so  far  as  the  same  may  be  known  to 
affiant,  the  way  or  manna:  In  which  said 
Injuries  were  caused  In  so  far  as  the  affiant 
has  any  knowledge  thereof,  and  the  names 
and  addresses  of  all  wltaesses  to  the  hap- 
pening of  the  facts  or  any  part  thereof  caus- 
ing such  injnrles  as  may  at  such  times  be 
known  to  affiant  and  unless  the  person  so 
claiming  such  damages  shall  also  commence 
an  action  to  recover  the  same  within  one 
year  after  such  injuries  occur  in  the  district 
court  of  this  territory  In  and  for  the  county 
In  which  such  Injuries  occur,  or  in  and  for 
the  county  of  this  territory  where  the  claim- 
ant or  persm  against  whom  such  claim  Is 
asserted  resides,  or  In  event  such  claim  is 
asserted  against  a  corporation.  In  the  county 
In  this  territory  where  such  corporation  has 
its  principal  place  of  business;  and  said  suit 
after  having  been  commenced  shall  not  be 
dismissed  by  plalntlfT  unless  by  written  con- 
sent of  defendant  filed  In  the  case  or  for  good 
cause  shown  to  the  court;  It  being  hereby 
expressly  provided  and  understood  that  such 
right  of  action  is  given  only  on  the  under- 
standing that  the  foregoing  conditions  pre- 
cedmt  are  made  a  part  of  the  law  under 
which  right  to  recover  can  exist  for  such  in- 
juries except  as  herein  otherwise  provided." 

"Sec.  8.  It  shall  be  unlawful  for  any  per- 
son to  Institute,  carry  on  or  maintain  any 
suit  tor  tbe  recovery  of  any  such  damages 
In  any  other  state  or  territory." 

It  dearly  appears  from  this  act  that  the 
Legislature  Intended  to  make  any  right  of 
action  against  any  person  or  corporation  for 
personal  Injuries  or  death  Inflicted  In  New 
Mexico  depend  upon  the  person  claiming  dam- 
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ages  bringing  and  prosecuting  his  suit  there- 
for In  a  district  court  of  the  territory,  after 
performing  certain  acts  made  conditions  pre- 
cedent to  his  cause  of  action.  In  other  words, 
its  obvious  purpose  was  to  relieve  the  per- 
petrator of  the  wrong  from  any  civil  liabili- 
ty therefor,  unless  the  party  damaged,  after 
complying  with  certain  conditions  prescribed. 
Instituted  his  suit  within  one  year  after  the 
Injuries  occurred  In  the  district  court  of  the 
territory  where  they  were  Inflicted,  or  in  the 
county  where  both  parties  reside,  or.  If 
against  a  corporation,  in  the  county  of  the 
territory  where  such  corporation  has  Its  prln- 
dpal  place  of  business.  It  will,  however,  be 
observed  that  the  statute  does  not  create  or 
originate  the  cause  of  action,  but  seems  to 
recognize  the  fact  that  civil  liability  thereto- 
fore existed  at  common  law,  as  well  as  by 
statute,  for  personal  injuries  Inflicted  or 
death  caused  by  persons  or  corporations  In 
New  Mexico.  This  differentiates  this  case 
from  Ross  v.  Kansas  City  Hy.  Co.,  34  Tex. 
Olv.  App.  688,  79  S.  W.  626,  and  others 
which  hold  that,  where  a  cause  of  action  is 
created  by  and  has  Its  origin  in  a  statute 
which  imposes  conditions  or  limitations  up- 
on the  right  as  prerequisites  to  Its  exercise, 
this  is  a  right  of  action  existing  at  common 
law,  which  has  not,  as  In  the  case  of  Coyne 
v.  Southern  Pacific  Oo.  (O.  C.)  155  Fed.  683, 
been  wholly  superseded  by  tbe  statute,  upon 
which  conditions  are  sought  to  be  Imposed 
by  statute  limiting  Its  enforcement.  As  was 
said  by  this  court  In  Atchison,  T.  &  8.  F.  Ry. 
Oo.  V.  Sowers,  90  S.  W.  190,  a  case  where  the 
same  statute  was  considered,  and  precisely 
.like  this  one,  except  the  plaintiff  was  a  citi- 
zen of  the  territory  of  Arizona:  "The  sec- 
tion of  the  law  under  consideration  •  •  • 
attempts  not  only  to  prohibit  its  citizens,  bat 
all  parties,  who  are  so  unfortunate  as  to  be 
Injured  within  its  territorial  limits,  from  ex- 
ercising the  right,  accorded  in  Elngland,  the 
states  of  the  American  Union,  and  other  dv- ' 
illzed  countries,  of  Instituting  such  actlous, 
wherever  the  guilty  party  may  have  his  or 
its  domicile."  The  judgment  In  favor  of 
plaintiff  In  that  case  was  affirmed,  and  an 
application  by  the  defendant  for  a  writ  of 
error  was  denied  by  the  Supreme  Court. 
This  Is,  In  BO  far  as  It  can  be  decided  by  tbe 
courts  of  state,  a  Judldal  determination  that 
this  action  Is  not  a  statutory  one.  In  the 
sense  that  It  can  only  be  prosecuted  and 
maintained  in  the  state  where  the  injury  was 
inflicted,  unless  the  Injured  party  be  a  citizen 
of  that  state.  But,  Inasmuch  as  the  plaintiff 
In  this  case  was  at  the  time  his  cause  of 
action  accrued,  and  when  this  suit  was 
brought,  a  resident  citizen  of  the  territory 
of  New  Mexico,  tbe  further  question  is  pre- 
sented: Can  this  action.  In  view  of  the  stat- 
ute under  consideration,  be  maintained  by 
him  in  any  Jurlsdidlon  except  that  territo- 
ry? It  cannot  be  said  that  a  citizen  Is  not 
to  be  governed  and  bound  by  tbe  laws  of  his 
own  country;    nor  can  be.   In  disregard  of 
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sacb  laws,  go  Into  the  courts  of  another  coub- 
try  and  ask  them  as  a  matter  of  comity  to 
redress  wrongs  which  the  laws  of  bis  dooil- 
die  require  him  to  seelt  redress  in  the  courts 
of  his  own  country.  The  very  principle  upon 
which  comity  between  foreign  or  sister  states 
is  based  repels  the  idea  that  be  has  even  the 
shadow  of  a  claim  to  any  such  right  As  we 
said  In  the  Sowers  Case:  "The  right  of  in- 
jured parties  to  recover  damages  from  the 
negligent  Infllctor  of  the  injuries  la  recog- 
nized in  New  Mexico,  although  the  recogni- 
tion carries  with  it  burdensome  and  vexa- 
tious conditions,  of  which,  however,  If  Its 
citizenship  is  willing  to  endure  them,  no  ooe 
is  In  a  position  to  complain."  The  honor  one 
enjoys  in  being  a  resident  of  a  territcnry 
whose  Legislature  has  such  an  exalted  Idea 
of  the  "dignity"  of  its  courts,  and  tender  com- 
slderation  for  its  "business  Interests,"  mani- 
fested by  the  statute  in  question,  must  be 
taken  cum  onere.  We  therefore  conclude  that 
the  district  court  was  without  Jurisdiction  of 
this  case,  and  that  It  erred  in  not  sustaining 
defendant's  exception  and  plea  to  its  JorL*- 
dlction. 

If  we  are  correct  in  this  conclusion,  the 
other  assignments  of  error  should  not  be 
considered.  If,  however,  the  Supreme  Court 
should  differ  from  us  upon  the  Jurisdictional 
question,  we  will  then  cheerfully  perform  the 
duty  of  considering  all  other  questions  raised 
by  the  assignments. 

For  reason  of  the  errors  indicated,  the  Judg- 
ment of  the  district  court  is  reversed,  and  the 
suit  dismissed,  without  prejudice  of  plaln- 
tifT's  right,  if  any  be  has,  to  institute  and 
prosecute  bis  action  in  any  Jurisdiction  ont- 
Bide  the  state  of  Texas. 

Reversed  and  dismissed. 


CAIN  et  al.  v.  STATE  ex  rel.  COUNTY  AT- 
TORNEY OF  DALLAM  COUNTY. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  16. 
1907.    Rehearing  Denied  Dec.  14,  1907.) 

1.  Injunction  —  OAinNa  —  Pbhtios— Oou- 

PLAINT— SdFFICIKNCT. 

In  a  proceeding  by  the  state  nnder  Act 
20th  Leg.,  April  19,  1905  (Laws  1905.  p.  372, 
c.  153),  authorizing  an  injunction  to  restrain  the 
habitual  nse,  actual,  threatened,  or  contemplated 
of  any  premises,  etc,  for  the  purpose  of  gtun- 
ing,  a  petition  charging  that  defendants  were 
habitually  using,  etc.,  certain  premises,  and  set- 
ting forth  the  conviction  of  certain  persons  for 
gaming  at  the  premises  described  on  a  day  prior 
to  the  injunction  suit,  was  not  defective  because, 
in  alleging  the  convictions,  the  petition  did  not 
show  the  nature  of  the  game,  the  allcKations  as 
to  the  conviction  being  merely  in  the  nature  of 
evidence. 

2.  Saub. 

Act  29th  Leg.,  April  19,  190S  (Laws  1905, 
p.  372,  c.  153),  authorises  an  injunction  to  re- 
strain the  use  of  any  premises,  place,  building, 
or  part  thereof  for  gaming,  or  keeping  or  ex- 
hibiting games  prohibited  oy  law.  Fen.  Code 
1885,  art.  379,  prohibits  any  game  with  cards 
in  any  public  house,  etc.  Article  880  declares 
that  all  gaming  houses  are  places  at  which  it  is 
unlawful  to  play  the  game  of  cards.  In  refer- 
ring to  games,  gaming  taUes,  etc.,  prohibited  by 


article  382.  article  888  declares  that  It  bdnjc 
intended  by  the  foregoing  article  to  include  everr 
wpvAea  of  gaming  device  Imown  by  the  name  of 
table  or  bank  of  every  kind  whatever,  this  pro- 
vision shall  include  any  and  all  games  which  In 
common  language  are  said  to  be  played,  dealt, 
kept,  or  exhibited.  Held  that.  In  a  proceediac 
by  the  state  under  the  act  of  1903.  ft  was  not 
necessary  to  describe  the  game  sought  to  be  in- 
hibited, and  to  negative  exceptions  to  the  gam- 
ing statute  relating  to  private  residences. 

3.   AFPEAIi— ASBIONlfENTS     Or     ElBBOB— SunT- 
CIENCT. 

Where,  on  appeal,  appellant  assigned  as  er- 
ror the  act  of  the  court  m  rendering  Judgment 
for  plaintiff  as  contrary  to  the  law  and  evidence, 
but  neither  the  assignment  nor  the  propositions 
thereunder  specified  the  fact  or  facts  in  issue 
which  the  evidence  was  insufficient  to  prove,  am- 
required  by  the  statute  and  rules,  they  could  not 
be  considered. 

Appeal  from  District  a>urt,  Dallam  (Joan- 
ty;  Ira  Webster,  Judge. 

Proceeding  by  the  state,  on  the  relation, 
of  the  county  attorney  of  Dallam  county, 
against  J.  F.  and  William  Cain.  From  a 
Judgment  for  the  state^  defendants  appeal. 
Affirmed. 

R.  Tatum,  for  appellants.  O.  D.  Stepp,  for 
appellee. 

CONNER,  O.  J.  This  is  an  Injunction  pro- 
ceeding, instituted  in  the  name  of  the  state 
on  February  26,  1906,  by  the  county  attor- 
ney of  Dallam  county,  under  an  act  of  tbe 
Twenty-Ninth  Legislature  a]H>roved  April 
19,  1906  (Laws  1906,  p.  372,  c.  153),  authoriz- 
ing the  issuance  of  Injunctions  to  restrain 
"the  habitual  use,  actual,  threatened  or  con- 
templated use  of  any  premises,  place,  build- 
ing, or  part  thereof,  for  tbe  purxx>se  of  gam- 
ing or  of  keeping  at  exhibiting  games  pro- 
hibited by  tbe  laws  of  this  state."  Tbe  pe- 
tition for  injunction  charged  "that  said  de- 
fendants and  each  of  them  above  mentioned 
are  using,  concerned  in  nsing,  and  are  actual- 
ly and  habitually  using,  and  are  threatening^ 
and  contemplating  the  use  of,  places,  prem- 
ises, and  buildings  In  block  No.  48,  lota  Nos. 
9,  10,  and  11,  In  tbe  city  of  Dalhart,  Dallam 
county,  Tex.,  and  a  part  thereof  for  the  pur- 
poses of  gaming  and  the  keeping  and  exhibit- 
ing games  prohibited  by  the  laws  of  the 
state  of  Texas."  The  petitlMi  further  sets 
forth  the  conviction  of  certain  persons  nam- 
ed for  gaming  at  the  pranises  described  on 
July  19,  1906,  and  on  September  4  1906,  and 
averred  "that  the  sale}  defendants,  and  eacb 
of  them,  are  aiding  and  abetting  the  use  of 
some  other  person,  and  are  aiding  and  abet- 
ting each  other  in  the  nse  of  the  above-men- 
tioned and  described  premises,  places,  and 
buildings,  and  a  part  tbereof,  for  the  pur- 
poses of  gaming  and  of  keeping  and  exhibit- 
ing of  games  prohibited  by  the  laws  of  tbe 
state  of  Texas."  Appellants  answered  by- 
general  and  special  exceptions  and  a  verified 
denial  of  the  charges  so  made  against  than. 
The  court  overruled  tbe  demurrers,  and  on 
final  hearing  rendered  Judgment  perpetually 
enjoining  appellants  as  prayed  for  by  the 
stateb 
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Appellants'  principal  complaint  Is  at  tbe 
action  of  the  court  In  overruling  their  de- 
murrers. It  Is  Insisted  that  the  petition  is 
Insufficient,  in  that  It  alleges  convictions  for 
gaming  long  prior  to  tbe  institution  of  the 
suit  wlthont  showing  the  nature  of  the  game. 
We  do  not  regard  the  allegations  referred  to 
as  essential  to  the  sufficiency  of  the  petition. 
Tbe  material  allegations  are  those  quoted 
by  us  above,  and  those  now  under  consid- 
eration seem  to  be  in  tbe  nature  merely  of 
evidence  tending  to  support  the  material  com- 
plaint Tbe  antecedent  convictions  were  but 
circumstances  illustrative  of  tbe  use  appel- 
lants had  r  been  making  of  the  premises, 
which,  together  with  other  evidence  that 
was  offered,  was  relevant  to  the  Issue  of  the 
threatened  use  charged;  and  while  it  may 
not  be  good  pleading  for  the  pleader  to  set 
forth  bis  evidence,  no  such  objection  is  here 
made,  and  we  fall  to  see  why  we  should 
bold  the  petition  bad  in  its  entirety  because 
of  such  fault. 

Again,  it  is  urged  that  the  petition  should 
bave  described  the  games  sought  to  be  in- 
hibited, and  negatived  exceptions  to  tbe  gam- 
ing statute  relating  to  private  residences, 
the  contention  being  that  under  article  379  of 
tbe  Penal  Code  of  Texas  for  1895  it  is  no 
offense  to  play  at  a  game  of  cards  at  a  pri- 
vate residence  occupied  by  a  family.  It  is  to 
be  observed,  however,  that  the  evident  pur- 
pose of  the  act  of  the  Legislature  as  well  as 
of  the  suit  was  to  prevent  the  progress  and 
continued  commission  of  a  specified  class  of 
crimes,  and  not  to  convict  and  punish  for  a 
single  offense  already  committed,  and,  in  the 
very  nature  of  the  case,  we  apprehend  the 
same  strictness  of  pleading  and  proof  is  not 
required  In  the  first  Instance  as  In  the  last 
An  act  already  committed  Is  susceptible  of 
precise  proof,  and  hence  of  averment  But 
It  does  not  seem  so  easy  to  specify  or  de- 
scribe an  act  merely  threatened  or  In  con- 
templation. It  may  be  committed  in  any  one 
or  more  of  tbe  many  ways  in  which  our 
gnmlng  laws  can  be  violated,  and  therefore 
the  material  fact  charged  in  the  petition  un- 
der consideration — the  "factum  probandum" 
— is  that  tbe  defendants  are  actually  con- 
templating (threatening)  to  use  the  specified 
premises  for  the  purpose  of  gaming  and  of 
keeping  and  exhibiting  games  prohibited  by 
the  laws  of  Texas.  If  so,  it  is  not  material 
that  the  premises  may  be  a  private  resi- 
dence. In  article  380  of  tbe  Penal  Code  for 
18D5  It  is  declared  that  "all  gaming  houses" 
are  Included  within  the  meaning  of  places 
at  which  It  is  unlawful  to  play  at  a  game 
of  cards.  And  in  referring  to  games,  gaming 
tables,  or  banks,  prohibited  by  article  382, 
article  883  of  the  same  Oode  declares  that 
it  was  "intended  by  the  foregoing  article 
(article  382)  to  include  every  species  of  gam- 
big  device  known  by  tbe  name  of  table  or 
bank,  of  every  kind  whatever.  This  provi- 
sion shall  be  construed  to  Include  any  and  all 
4Came8  which  in  common  language  are  said 


to  be  played,  dealt,  kept  or  exhibited."  Why, 
then,  sboold  the  cause  of  the  plaintiff  in  the 
action  be  unnecessarily  incumbered  and  Im- 
periled by  requiring  technical  descriptions  of 
the  premises  In  question  or  of  the  games 
threatened?  All  places  and  all  games  pro- 
hibited by  law,  and  of  which  all  persons  are 
presumed  to  know,  are  Included  within  tbe 
beneficial  purposes  of  tbe  act  of  tbe  Legisla- 
ture, under  consideration,  and  a  petition  in 
the  form  of  the  present  one,  charging  sub- 
stantially in  the  language  of  the  act  ls>  In 
our  Judgment,  sufficient  All  assignments 
which  call  in  question  the  sufficiency  of  ap- 
pellee's  petition  are  accordingly   overruled. 

But  one  other  assignment  Is  presented,  and 
that  is  that  "the  court  erred  in  rendering 
Judgment  for  tbe  plaintiff  perpetuating  tbe 
injunction,  for  the  reason  tbe  same  Is  con- 
trary to  the  law  and  the  evidence  in  the 
case."  Neither  the  assignment  nor  the  prop- 
ositions thereunder  specify  the  fact  or  facts 
in  issue  which  the  evidence  Is  Insufficient  to 
prove,  as  required  by  tbe  statute  and  rules, 
and  hence  are  too  general  to  require  con- 
sideration. 

We  conclude  that  the  Judgment  must  be 
affirmed,  and  it  Is  so  ordered. 


WOOD  V.  LIMBAUGH  et  al. 

(Court  of  Olvll   Appeals   of   Texas.    Dec.   14. 
1907.) 

1.  Plbadiko— Dhhbcessart  Matteh— Amknd- 

KSNT. 

Where,  in  an  action  on  a  note,  defendant 
claimed  a  credit  not  Indorsed  thereon  for  paper 
delivered  to  the  payee  of  the  note  in  renewal  of 
whi<^  tbe  note  in  suit  was  given,  and  plaintiib 
pleaded  that  the  payee  had  credited  the  balance  on 
the  note,  it  was  proper  to  refuse  to  require  plain- 
tiffs to  state  what  other  debt  defendant  owed 
the  payee,  since  plaintiffs  were  not  required  to 
plead  the  matter  pleaded ;  it  being  a  matter  of 
evidence. 

2.  AffeaI/— EU.Bia,Ess  Ebkok— Irstkuctions. 

EJrror  in  submitting  an  issue  wliether  de- 
fendant was  indebted  to  the  payee  of  the  note, 
in  renewal  of  which  the  one  sued  on  was  eiven, 
beyond  such  note,  there  being  no  evidence  there- 
of, was  harmless  where  the  verdict  showed  the 
jury  were  not  misled. 

Appeal  from  District  Court  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  D.  0.  Llmbaugb  and  others 
against  B.  F.  Wood.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Preston  Martin  and  T.  F.  Temple,  for  ap- 
pellant   McCall  &  McGall,  for  appellees. 

Statement 

STEPHKNS,  J.  Tbe  appellees  declared  on 
a  written  Instrument  In  the  form  of  a  prom- 
issory note,  dated  October  13,  1903,  and  sign- 
ed by  appellant  by  tbe  terms  of  which  60 
days  aftn  date  be  promised  "to  pay  to  the 
order  of  Isom  Cranflll  estate  five  hundred 
and  eighty  and  o/ioo  dollars  at  Weather- 
ford,  Texas,  with  Interest  thereon  from  date 
at  tbe  rate  of  9  per  cent  per  annum  and  8 
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per  cent  as  attorney's  tees  If  collected  by 
suit  or  attorney."  In  the  body  of  the  In- 
strument is  this  recital:  "This  note  is  given 
by  me  in  lieu  of  a  certain  promissory  (land) 
note  on  the  sum  of  $721.90  given  by  me  to 
Isom  GranflU  on  the  12th  day  of  March,  1899, 
and  made  due  on  October  15,  1899,  and  fur- 
ther it  Is  given  In  payment  of  a  certain  lot 
or  parcel  of  land  Situated  In  Parker  county 
and  being  southeast  %  of  section  300,  certif- 
icate No.  2/539  T.  &  P.  Ky.  Company,  con- 
taining 160  acres,  deeded  by  Isom  Cranfill  to 
B.  F.  Wood.  And  it  is  hereby  agreed  and 
understood  that  the  payee  herein  shall  be 
and  is  hereby  subrogated  to  all  the  rights, 
both  legal  and  equitable,  of  the  holders  of 
said  note."  The  instrument  bears  the  follo>tv- 
ing  Indorsement:  "We  hereby  transfer  our 
Interest  In  this  note  to  D.  O.  Limbaugh. 
[Signed]  V.  L.  Orabel.  Jane  OrabeL  3.  B. 
Cranfill.  Mrs.  S.  T.  CranfllL"  The  recitals 
above  quoted  from  the  body  of  the  instrument 
are  alleged  as  facts  in  the  petition,  and  the 
farther  allegation  Is  made  that,  after  the 
execution  of  the  original  note,  and  before  the 
execution  of  the  renewal,  the  said  Isom  Cran- 
fill died  intestate,  leaving  a  widow,  S.  T. 
Cranfill,  a  son,  J.  B.  Oranflll,  and  two  daugh- 
ters, Mrs.  Mary  Llmbangh,  wife  of  D.  O. 
liimbaugh,  and  Mrs.  Jane  Orabel,  wife  of 
V.  L.  Orabel ;  that  there  had  never  been  any 
administration  on  his  estate  nor  any  neces- 
sity therefor;  that  the  wife  of  D.  C.  Um- 
baugh  was  one  of  the  heirs;  and  that  the 
other  heirs  had  transferred  their  interest  in 
the  alleged  note  to  D.  C.  Limbaugh.  The 
answer  pleaded  a  payment  and  satisfactioa 
of  the  original  note  prior  to  the  execution  of 
the  Instrument  declared  <«,  alleging,  In  ad- 
dition to  the  following  credits  indorsed  there- 
on, "Dee.  7—99  paid  $44.00;  Dec.  30—99  paid 
$253.51 ;  November  23,  1900,  paid  $36 ;  Nov. 
18,  1901,  paid  check,  $36.00":  That  appel- 
lant was  entitled  to  a  credit  of  $400,  th» 
amount  of  two  promissory  notes  dated  De- 
cember 30,  1899,  one  for  $100,  due  one  year 
after  date,  and  another  for  $300,  due  two 
years  from  date,  both  drawing  Interest  at 
the  rate  of  10  per  cent,  per  annum,  executed 
by  W.  0.  Walters  to  appellant  and  by  him  de- 
livered to  Isom  Cranifill  with  the  understand- 
ing that,  yrbea  they  were  paid,  appellant  was 
to  have  a  credit  In  the  sum  of  $400  as  of  date 
December  30,  1899,  on  the  note  for  $721.90. 
It  Is  further  alleged  that  these  notes  bad  both 
been  paid  either  in  the  lifetime  of  Isom  Cran- 
fill or  since  his  death,  but  by  mistake  or 
oversight  credit  had  not  been  entered  on  the 
note;  that  when  appellant  signed  the  instru- 
ment declared  on  he  claimed  that  he  was 
entitled  to  this  credit;  and  that  therefore 
the  note  had  been  paid,  and  only  signed  it  at 
the  urgent  Instance  of  D.  C.  Limbaugh  and 
J.  B.  Cranfill  to  prevent  the  statute  of  limi- 
tation from  running  against  the  original  note, 
on  the  promise  on  their  part  that  they  would 
investigate  the  matter  and  allow  him  the 


credit  as  of  date  December  SO,  1899,  If  he 
-was  entitled  to  it,  which  had  not  been  done. 
On  this  ground  a  failure  of  consideration  was 
pleaded.  In  a  supplemental  petition  it  Is 
alleged  that  on  December  SO,  1899,  appellant 
owed  Isom  Cranfill  other  money  besides  the 
amount  of  the  note  for  $721.90,  and  that  on  that 
date  said  Cranfill,  after  deducting  from  the 
amount  of  the  Walters  notes  what  was  due 
him  outside  of  the  note  for  $721.90,  entered 
a  credit  thereon  for  the  balance  of  $253.51. 
and  in  this  way  denied  that  appellant  was 
entitled  to  any  further  credit  The  Issues 
were  submitted  to  a  jury,  and  Judgment  was 
entered  in  favor  of  the  appellees'  on  the  fol- 
lowing verdict:  "We,  the  jury,  find  for  the 
plalntur  in  the  sum  of  $205.90  principal,  $55.- 
69  interest,  and  $18.53  atty.  feeei,  total  $280.- 
02."  There  was  a  further  finding  that  same 
was  secured  by  a  vendor's  lien  cm  the  land 
described  in  the  petition,  on  which  the  judg- 
ment of  foreclosure  was  entoed. 

Conclosions. 

The  first  assignment  presented  In  the  brief 
seems  subject  to  the  objection  urged  to  It 
that  it  complains  both  of  a  ruling  of  the 
court  oa  the  pleadings  and  a  finding  of  the 
Jury  on  the  facts;  but  discarding  this  ob- 
jection, and  treating  the  complaints  s^arate- 
ly,  we  find  no  merit  in  either  of  them.  The 
first  is  that  "the  court  erred  in  not  requiring 
plaintiffs  to  state  in  th^r  first  supplemental 
petition  what  other  moneys  than  the  original 
vendor's  lien  note  defendant  was  at  the  time 
owing  the  plaintiffs."  It  Is  a  snfflclent  an- 
swer to  this  assignment  that  the  plaintiffs 
•were  not  required  to  plead  the  matters  set 
up  in  their  first  suppl^nental  petition  at  all. 
since  they  were  merely  matters  of  evidence. 
The  second  Is  that  "no  evidence  being  adduced 
to  show  any  other  indebtedness  than  the  land 
note  sued  upon,  defendant  should  have  been 
allowed  all  the  credits  aztd  payments  shown, 
and  the  $400  additional,  as  contended  for  by 
defendant,  and  the  $400  could  not  be  allowed 
for  any  other  purpose,  and  for  the  jury  to 
find  and  apply  any  portion  of  the  S400  pay- 
ment to  other  debts  due  by  defendant  was 
contrary  to  both  the  law  and  the  evidence 
adduced  upon  the  trial."  The  amounts  speci- 
fied in  the  verdict  of  the  Jury  indicate  that 
appellant  was  allowed  the  credit  claimed  of 
$400,  but  that  the  credit  of  $253.51  Indorsed 
on  the  note  was  only  a  part  of  the  larger 
credit,  and,  while  the  evidence  had  a  diverse 
tendency  on  this  point,  we  ttiink  the  Jury 
were  warranted  In  so  treating  It  True,  ap- 
pellant testified  that  the  $253.51  represented 
a  cash  payment  made  the  day  before  he  turn- 
ed over  the  Walters  notes  to  be  credited  on 
the  original  note,  but  there  were  clrcumstan- 
ces  tending  to  discredit  his  testimony  on  this 
point.  Treated  as  rejecting  his  Interpreta- 
tion of  this  credit  the  verdict  must  have  al- 
lowed the  $400  credit  without  applying  any 
part  of  It  to  any  other  debt  or  debts,  as  will 
be  seen  by  a  simple  calculatloo.    That  Is  to 
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say,  the  sum  of  $205.S0  named  in  the  verdict 
as  principal  la  the  difference  between  $721.90 
and  the  aggregate  of  the  credits  Indorsed  on 
the  original  note  for  tliat  sum,  pins  the  dif- 
ference between  $258.51  and  $400;  from  which 
it  is  to  be  inferred  that  the  Jnry  not  on- 
ly allowed  all  of  the  credits  Indorsed  on 
the  original  note,  but  also  increased  the  cred- 
it of  $253.51  to  $400,  thus  adopting  the  ver- 
sion of  the  appellees,  wlilch  finds  support  in 
the  testimony,  that  the  credit  of  $253.51  was 
probably  a  part  of  the  $400  credit  claimed, 
but  rejecting  their  further  contention  that 
the  rest  of  the  $400  had  l>een  properly  ap- 
plied to  some  other  Indebtedness.  The  evi- 
dence did  not  warrant  any  such  application, 
and  the  Jury  must  have  adopted  the  view,  as 
the  court  in  effect  charged,  that  appellant, 
and  not  Cranflll,  had  a  right  to  direct  the  ap- 
plication of  this  credit.  The  first  assignment 
Is  therefore  overruled,  and  also,  for  sub- 
stantially the  same  reasons,  the  fourth  and 
fifth. 

The  remaining  assignments,  the  second  and 
third,  we  have  found  it  more  difScult  to  dis- 
pose of.  These  assignments  complain  of  the 
following  charge  for  submitting  an  issue  not 
raised  by  the  evidence:  "If  the  defendant 
was,  at  the  time  the  Walters  notes  were  de- 
livered to  Isom  Cranflll,  Indebted  to  the  said 
Cranflll  in  any  sum  except  the  $721.90  note, 
and  if  the  Walters  notes  were  to  be  applied  to 
snch  ottier  Indebtedness,  and  If  the  amount 
of  such  Walters  notes,  or  any  part  of  same, 
were  applied  to  such  other  Indebtedness,  then 
for  so  much  of  said  $400,  if  any,  as  was  applied 
to  such  indebtedness  other  than  the  $721.90 
note,  the  defendant  would  not  be  entitled 
to  credit  on  said  $721.90  note."  It  is  Insisted, 
under  these  assignments,  that  there  was  no 
evidence  of  any  other  indebtedness  l)etween 
Isom  Cranflll  and  appellant  after  the  execu- 
tion of  the  note  for  $721.90,  and  it  is  difficult 
to  controvert  this  proposition.  True,  as  stat- 
ed by  the  appellees,  George  W.  Taylor,  who 
bad  been  a  collecting  agent  for  Isom  Cranflll, 
testified  tliat  at  one  time  appellant  owed 
Cranflll  two  notes,  one  for  l>orrowed  mon- 
ey, and  the  other  for  land;  but  he  also  tes- 
tified that  Cranflll  had  told  him  that  both 
sums  had  been  merged  in  one  note  against  ap- 
pellant's land,  and  no  other  note  seems  to 
have  I>een  foimd  among  the  papers  left  by 
Cranfill  at  his  death.  Possibly,  also,  It  may 
be  said  that  the  testimony  of  D.  C.  Llmbaugh, 
wherein  he  reproduced  a  conversation  be- 
tween him  and  appellant  in  a  controversy 
over  the  credit  for  $253.51,  tended  to  show  an 
implied  admission  on  the  part  of  appellant 
that  possibly  he  might  have  been  Indebted  to 
Cranflll  outside  of  the  note  for  $721.90  when 
the  credit  for  $253.51  was  entered  thereon. 
Certain  it  is  that  there  was  neither  pleading 
nor  proof  that  "the  Walters  notes  were  to 
be  applied  to  such  other  indebtedness,"  as 
submitted  in  the  charge;  but  no  notice  is 
taken  of  this  feature  of  the  record  in  the 
propositlonB    under    these    assignments.     It 


seems  also  true  that  the  charge  might  1>e  Bul>- 
Ject  to  the  objection  that  it  gave  undue  prom- 
inence to  the  circumstance  of  other  indebted- 
ness by  thus  singling  it  out,  even  if  there 
had  clearly  been  evidence  tending  to  prove 
such  indebtedness,  which  at  best  was  but  a 
circumstance  bearing  on  the  issue  of  credits 
claimed  on  the  one  hand  and  denied  on  the 
other,  and  did  not  Itself  constitute  a  sub- 
stantive Issue  in  the  case,  even  though  it  was 
pleaded;  but  no  such  objection  is  made  to 
the  charge. 

If,  then,  the  charge  be  treated  as  submit- 
ting an  issue  not  raised  by  the  evidence — 
and  we  are  Inclined  to  so  treat  it — ^we  have 
yet  to  determine  whether  it  should  require 
the  Judgment  to  be  reversed  and  have  finally 
concluded,  though  not  without  considerable 
hesitation,  that  it  should  not,  since  the  ver- 
dict excludes  the  suggestion  that  the '  Jury 
might  have  been  misled  by  It  into  denying 
appellant  credit  for  the  full  amount  of  the 
Walters  notes.  The  existence  of  other  in- 
debtedness was  submitted  only  as  a  ground 
for  finding  that  appellant  would  not  be  en- 
titled to  a  credit  for  so  much  of  the  Waiters 
notes  as  might  have  been  applied  by  Cranflll 
to  such  other  Indebtedness,  and  Inasmuch  as 
the  Jury,  as  already  seen,  have  allowed  ap- 
pellant credit  for  the  full  amount  of  the 
Walters  notes,  notwithstanding  tlie  supposed 
application  by  Cranflll  of  a  part  thereof  to 
other  Indebtedness,  we  are  inclined  to  the 
opinion  that  the  misleading  tendency  of  the 
charge  was  cured  by  the  verdict;  that  Is, 
that  we  are  probably  warranted  by  the  ver- 
dict in  holding  that  the  charge  did  not  mislead 
the  Jury,  even  though  it  should  be  held  that 
It  submitted  an  issue  not  raised  by  the  evidence. 

The  Judgmmt  is  therefore  afflnned. 


TEXAS  ft  P.  RX.  CO.  V.  JOHNSON  et  al. 

(Court  of  Civil   Appeals   of  Texas.     Dec.    10, 

1907.    Rehearing  Denied  Jan.  9,  1908.) 

1.  NeoUOERCK  —  iHSTBUOnORS  — MlSLEAOiRO 
iHSTBUCnONS. 

In  an  action  for  the  negligent  death  of  an 
employe,  an  instruction  that  Dv  contributory 
negligence  is  meant  some  act  of  negligence  of 
decedent,  concurring  with  the  negligence  of  the 
employer,  contributing  to  cause  death,  is  not 
misleading  as  limiting  contributory  nfglijrence 
to  some  act  of  negligence  and  excluding  a  failure 
to  perform  a  duty  incumbent  on  decedent  in 
the  exercise  of  ordinary  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  (§  382-.'585.] 

2.  Masteb  and  Servant— Death  or  Sebvant 
— Evidence — Instructions. 

Where,  in  an  action  for  the  negligent  death 
of  a  railway  engineer  crushed  between  the  sup- 
porting columns  of  a  roundhouse  and  the  cab 
of  an  engine,  the  evidence  showed  that  decedent 
was  caught  almost  Instantly  after  placing  him- 
self in  the  position  he  was  in  at  the  tune  of 
the  accident,  a  charge  that  by  contributory  neg- 
ligence was  meant  some  act  of  negligence  of  de- 
cedent, concurring  with  the  negligence  of  the 
employer,  contributing  to  the  injuries,  was  prop- 
er as  against  the  objection  that  it  excluded  a 
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failure  to  perform  an  obligation  incnmbent  on 
decedent  in  the  exercise  of  ordinary  care. 

iBA.  Note.— For  cases  in  point,  see  Cent.  THg. 
.  84,  Master  and  Servant,  |  1183.] 

3.  XBIAIt-IIIBTBUOCIONS— FOBH  OF  IRBTBUO- 
T10H8. 

An  instruction,  in  an  action  for  tlie  negli- 
gent death  of  an  employe,  that  if  decedent  at  the 
time  of  the  injuries  was  in  the  actual  "exer- 
cise of  ordinary  for  his  safety,"  etc.,  is  not  mis- 
leading for  omitting  the  word  "care"  in  the 
quoted  plirase. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |§  560-576.] 

4.  Deaib  —  AonoRB  —  Damaoks  —  Ihstbuo- 

TIONS. 

An  instruction,  in  an  action  for  negligent 
death,  which  authorizes  the  jury  to  award  as 
damages  "such  a  sum  of  money  now"  as  they  be- 
lieve will  compensate  for  tne  pecuniary  loss, 
is  not  erroneous,  though  it  would  have  been 
more  accurate  to  have  stated  in  lieu  thereof 
"such  a  sum  of  money  as  paid  now,"  and  a 
party  desiring  a  fuller  statement  should  liave 
requested  a  special  charge. 

5.  TrIAI.— IRSTBCCTIORB— FOKU  OF  INSTBUO- 

Tions. 

Where  the  ordinary  intelligence  of  the 
jury  will  suggest  from  the  context  of  a  para- 
graph in  a  charge  that  a  word  should  have  been 
supplied,  the  omission  of  the  word  is  immaterial 
error. 

6.  Masteb  and  Sebvart— Injubt  to  Sbbvant 
— AssuincD  Risk— iNSTBiTCTioNB— "Obdina- 
BILT  Pbudent  Peb80n"— "Obdiwabt  Cabb." 

A  charge  submitting  the  issue  of  assumed 
risk,  which  uses  the  term  "ordinarily  prudent 
person,"  is  sufficient,  under  the  statute  provid- 
mg  that  the  defense  shall  not  be  available  where 
a  "person  of  ordinary  care"  would  have  con- 
tinued in  the  service  with  a  knowledge  of  the 
defect,  the  quoted  words  in  the  charge  and  stat- 
ute being  synonymous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ig  116»-1179. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  802»-5042;    vol.  8,  pp.  7T39-7740.] 

7.  Same. 

Where  an  instruction  stated  that  there 
could  be  no  recovery  for  the  death  of  an  em- 
ploys unless  he  was  at  the  time  in  the  exercise 
of  ordinary  care,  a  charge  submitting  the  issue 
of  assumed  risk  in  language  synonymous  with 
the  statute,  providing  that  the  defense  shall 
not  be  available  where  a  person  of  ordinary 
care  would  have  continued  In  the  service  with 
the  knowledge  of  the   defect,   was  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  1168-1179.] 

8.  Trial— iNaTBucTioNS— Issues. 

It  is  not  error  to  refuse  a  charge  not  ap- 
plicable to  any  issue  raised  by  the  evidence,  and 
not  necessary  to  explain  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  596-«12.r 

9.  Same  —  Reouested  Inbtbuctiors  Covkbed 
BT  Those  Given. 

It  is  not  error  to  refuse  a  requested  in- 
struction embodied  in  the  charge  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §{  651-«59.r 

10.  Neolioence — Obdirabt  Cabe— Deobeb  of 
Cabb. 

The  degree  of  care  one  is  required  to  use 
to  protect  himself  is  the  same  whether  the 
danger  is  known  or  unknown,  and,  in  either 
case,  the  care  that  an  ordinarily  careful  per- 
son would  use  tmder  similar  circumstances  is 
the  measure  of  duty. 

[Ed.  Note.— For  cases  in  point,  sea  Cent.  Diz. 
vol  87.  Negligence,  |  8a]  * 


11.  Same. 

In  determining  what  Is  ordinarj  care  In 
a  particular  case,  all  of  the  surronnding  dr- 
cumstanoes  must  be  considered,  and  what  will 
be  ordinary  care  ni^er  some  circumstances  will 
not  l>e  under  others. 

[Bd.  Note.— For  cases  In  point,  see  Coit.  Dig. 
vol.  37,  Negligence,  |  6.] 

12.  Dbatr— AoTiOHS  FOB  Neolioert  Death— 
Dauaoeb. 

In  an  action  for  negligent  death  by  deced- 
ent's widow  and  his  mother,  it  appeared  tliat 
decedent  at  the  time  of  his  death  was  81  years 
old,  with  a  life  expectancy  of  34  years;  that 
his  widow  was  28  years  old,  and  his  motlier 
72  years.  He  was  in  good  healtli,  sober,  capa- 
ble, and  industrious,  and  expended  all  his  earn- 
ings for  the  support  of  his  wife,  mother,  and 
self.  The  widow  and  motlier  were  dependent 
ui>on  him,  and  he  maintained  them  both.  He 
earned  $80  per  month,  and  he  would  have  orai- 
tinued  to  receive  that  amount  and  greater 
wages.  Held,  that  a  verdict  for  $14,000  was  not 
excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  ||  125-130.] 

13.  ApfeaIj  —  Review  —  AppoBTiORiaRT    of 
Vebdict— Right  to  Complair. 

A  defendant,  in  an  action  for  negligent 
death  by  the  widow  and  the  mother  of  decedent, 
cannot  complain  of  the  apportionment  of  the 
verdict  between  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {f  8568,  8564.] 

14.  Bamb— RioHT  OF  AonoR. 

In  an  action  for  negligent  death  by  the 
widow  and  mother  of  decedent,  proof  of  the 
earnings  of  decedent,  and  that  a  large  portion  of 
them  was  expended  for  the  mauitenance  of 
plaintiffs,  was  sufficient  to  enable  pifin tiffs  to 
maintain'  the  suit,  and  to  anthoriae  the  Jury 
to  fix  the  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  16,  Death,  §  96.] 

16.  Masteb  ard  Sebvart— Irjitbies  to  Sebv- 

ART— PEBFOBUANCE   OF    DuTT. 

Where,  in  an  action  for  the  negligent  death 
of  a  railway  engineer  causht  between  the  sup- 
porting columns  of  a  rouncmouse  and  the  cab  of 
an  engine,  the  evidence  showed  that  it  was  the 
duty  of  decedent  to  operate  all  engines  in  the 
roundhouse,  that  the  engine  on  which  the  ac- 
cident occurred  was  being  operated  at  the  time 
by  the  fMeman,  who  took  charge  because  de- 
cedent was  otherwise  engaged,  and  that  de- 
cedent, on  completing  the  other  work,  stepped 
onto  the  engine  with  a  view  of  takinr  cbuge 
tliereof,  the  evidence  showed  that  decedent  was 
in  the  performance  of  a  duty  of  his  employment 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol  34,  Master  and  Servant  {  952.] 

16.  Same. 

Where  an  employe,  at  die  time  Injuries 
were  sustained  by  him,  was  at  his  place  of 
duty,  ready  to  begin  work  when  called  tm,  the 
employer  owed  him  the  duty  of  using  ordinary 
care  to  keep  the  place  reasonably  sale,  and  he 
was  guilty  of  negligence  for  failing  to  do  so. 
[Ed.  Note.— For  cases  in  point  see  Oent.  Dig. 
vol.  84,  Master  and  Servant  I  178.] 

17.  Sake— CoRTBiBUTOBT  Nbolioxrob— Qins- 

TIOR    FOB   JUBT. 

In  an  action  for  the  negligent  death  of  an 
employe,  the  question  of  decedent's  oontrlbntoxr 
negligence  held  for  the  Jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  34,  Master  and  Servant  U  1088-1132.] 

Appeal  from  District  Oonrt,  Gress  Ooan- 
ty;    IL  B.  Levy,  Judge. 

Action  by  Mrs.  Kate  Johmson  and  another 
asainst  the  Texas  &  Padflc^Rallwajf  Compa- 
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aj.    Trom  a  Jadgmmt  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

John  11.  I>ancan  and  H.  Ei.  Laaseter,  for 
appellant  McOord  &  Bollocb  and  Jobnson 
A  Sdwards,  for  appellees. 

PUSASAKTS,  a  X  Tbls  Is  a  suit  against 
tbe  appellant,  brought  by  Mrs.  Kate  Jobnson 
and  Mrs.  Mary  R.  Johnson,  wife  and  motbor 
of  A.  H.  Johnson,  to  recover  damages  for 
tbe  death  of  the  latter,  which.  It  is  alleged, 
was  caused  by  tbe  negligence  of  tbe  de- 
fendant. At  tbe  time  be  was  killed  A.  H. 
Johnson  was  in  the  service  of  appellant  as 
hostler  in  the  railroad  yard  maintained  by 
appellant  at  Longview  Junction.  Appellant 
maintained  a  roundhouse  and  repair  shop 
in  tbls  yard,  and  there  were  a  number  of 
tracks  running  Into  said  roundhouse  upon 
which  engines  were  placed  and  operated, 
while  xmdergoing  repairs  or  being  prepared 
to  go  oat  on  tbe  road.  It  was  Johnson's 
duty  to  bring  these  engines  into  tbe  round- 
house or  take  them  out  as  occasion  required, 
and  to  operate  them  when  any  movement 
thereof  was  necessary  in  effecting  repairs. 
The  roof  of  tbe  roundhouse  was  supported 
by  columns,  placed  on  either  side  of  the  sev- 
eral tracks  which  entered  said  roundhouse. 
These  columns  were  placed  so  near  the 
tracks  that  only  about  five  inches  of  space 
was  left  between  them  and  tbe  frame  of  tbe 
cabs  on  the  engines  used  on  appellant's  road. 
At  the  time  tbe  roundhouse  was  built  the 
engines  used  by  appellant  were  mudi  small- 
er than  those  in  use.  at  the  present  time  and 
at  tbe  time  Johnson  was  killed,  and  under 
then  existing  conditions  tbe  columns  sup- 
porting tbe  roof  were  far  enough  from  the 
track  to  leave  ample  space  for  the  opera- 
tives of  the  engines  to  perform  their  duties 
while  on  the  engine  or  on  getting  on  and 
off  without  coming  in  contact  with  said 
columns.  No  change  was  made  In  the  posi- 
tion of  these  columns  after  the  change  in 
the  size  of  the  engines,  and  for  that  reason 
the  roundhouse  was  not  thereafter  a  reason- 
ably safe  place  for  tbe  operatives  of  the 
engines  moving  therein  to  perform  their 
work,  nils  condition  bad  existed  several 
years  prior  to  tbe  accident  which  caused  tbe 
death  of  the  deceased,  and  he  knew  of  such 
condition,  and  had  warned  other  employes 
of  the  danger  incident  thereto.  On  the  day 
of  tbe  accident  one  of  appellant's  engines 
was  being  repaired  in  said  roundhouse,  and 
in  tbe  completion  of  said  repairs  It  became 
necessary  to  move  tbe  engine  back  and  forth 
over  tbe  track  In  order  that  tbe  machinist 
working  thereon  might  observe  and  mark 
any  defective  operation  of  its  valves.  At 
tbe  time  it  became  necessary  to  commence 
tbls  movement  of  the  engine  Jobnson  was 
engaged  in  taking  another  engine  out  of  the 
roundhouse  and  placing  it  on  tbe  track  for 
oae  in  taking  out  a  train  on  appellant's 
coad.    In  tbe  absence  of  Johnson  the  fore- 


man of  tbe  yard  took  charge  of  tbe  engine 
which  was  being  repaired,  and  in  tbe  capac- 
ity ot  engineer  was  opexatiag  It  back  and 
forth  In  tbe  roundhouse  so  fbat  tbe  machin- 
ist who  was  making  the  repairs  could  ob- 
serve the  working  of  its  valves.  These  move- 
ments yrete  made  slowly,  and  while  they 
were  going  on  Johnson,  having  taken  tbe 
engine  he  was  operating  out  of  the  yard,  re- 
turned to  the  roundhouse,  and  immediately 
got  upon  the  engine  which  was  being  operat- 
ed by  tbe  foreman  as  aforesaid.  At  the 
time  be  got  upon  It  the  engine  was  backing 
slowly.  The  foreman  was  at  the  throttle 
on  the  right-hand  aide,  facing  tbe  front,  and 
operating  the  engine,  and  tbe  machinist  was 
on  tbe  ground  on  the  left  side  of  tbe  engine, 
and  out  of  sight  of  tbe  fot&naa  marking 
the  working  of  the  valves.  Johnson  got  up- 
on the  engine  on  what  is  called  tbe  "gang- 
way," which  is  between  tbe  cab  and  the 
tender.  He  got  up.  on  the  right  side,  and 
walked  across  to  the  other  side,  and  was 
seen  leaning  out  a  short  distance  looking 
towards  the  front  at  the  machinist  While 
in  tills  position,  and  before  he  could  be  made 
to  bear  warnings  attempted  to  be  given 
blm  by  other  employes  In  the  yard,  bis  head 
was  caught  and  crushed  between  the  frame 
of  the  cab  and  one  of  the  columns  support- 
ing tbe  roundhouse,  and  the  injuries  thus 
received  caused  his  deatli  in  a  few  minutes. 
It  was  customary  in  moving  engines  In  tbe 
roundhouse  for  the  purpose  of  ascertaining 
the  condition  of  their  valves  for  the  machin- 
ist who  was  making  tbe  observations  and 
marking  the  effect  of  the  valve  motion  to 
signal  the  engineer  when  to  stop  tbe  engine 
and  reverse  its  movement  Tbls  signal  was 
given  by  motion  of  tbe  hand  or  by  vocal  in- 
struction. It  was  not  necessary,  however, 
for  the  proper  performance  of  this  work, 
that  tbe  engine  should  be  stopped  at  any 
precise  point;  all  that  was  required  being 
that  snfflclent  revolutions  of  the  wheels 
should  be  made  eadi  way,  for  tbe  machin- 
ist to  determine  whether  the  valves  worked 
properly  in  both  the  forward  and  backward 
movement  of  the  engine.  At  the  time  tbe 
accident  occurred,  and  when  the  deceased 
got  upon  tbe  engine,  another  eng^lne  was  blow- 
ing off  steam  In  tbe  roundhouse  a  short  dis- 
tance from  the  engine  upon  which  tbe  acci- 
dent occurred,  and  tbe  foreman  who  was 
operating  said  engine  could  not  have  beard 
anything  said  to  blm  by  tbe  machinist,  and 
ttie  latter,  as  before  stated,  was  out  of  tbe 
foreman's  view,  and  therefore  could  not  have 
signaled  blm  when  to  stop  or  reverse  tbe 
engine.  Tbe  movement  of  the  engine  by 
which  deceased  was  caught  ~was  the  last 
movement  necessary  In  testing  tlie  valves, 
but  there  is  nothing  to  indicate  that  deceas- 
ed knew  this  fact  Tbe  defendant  answer- 
ed by  general  demurrer,  general  denial  and 
pleas  of  contributory  negligence  and  assum- 
ed risk.  The  trial  in  the  court  below  by  a 
Jury  resulted  in  a  verdict  and  Jndciuwit  In 
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fayor  of  plaintiffs  In  tbe  sum  of  $14,000,  of 
which  $10,500  -was  in  favor  of  the  widow, 
Mrs.  Kate  Johnson,  and  $3,600,  in  favor  of 
Mrs.  Mary  Jolmson,  the  mother  of  deceased. 

From  the  foregoing  statement  of  the  facts 
we  conclude  that  appeilant  was  guilty  of  neg- 
ligence in  falling  to  use  ordinary  care  to  pro- 
vide the  deceased  with  a  reasonably  safe 
place  in  which  to  perform  his  work,  and  that 
tfie  findings  of  the  Jury  that  the  deceased 
was  not  guilty  of  contributory  negligence 
and  did  not  assume  the  risk  caused  by  de- 
fendant's negligence,  and  that  said  negligence 
of  defendant  was  the  proximate  cause  of  de- 
ceased's death,  must  be  sustained. 

The  first  assignment  of  error  is  as  follows: 
"The  court  erred  in  that  paragraph  of  its 
general  charge  to  the  Jury  as  follows:  'By 
the  term  "contributory  negligence"  is  meant 
some  act  of  negligence  on  the  part  of  A.  H. 
Johnson,,  which,  concurring  with  some  neg- 
ligence on  the  part  of  defendant  company, 
caused  or  contributed  to  cause  bis  injury  and 
death,'  in  that  it  limits  the  definition  of  con- 
tributory negligence  to  some  act  of  negligence 
on  the  part  of  Jotmson,  and  does  not  include 
any  omission  or  negligence  of  Johnson  which 
may  have  consisted  in  an  omission  or  failure 
to  iterform  an  act,  duty,  or  obligation  incum- 
bent upon  him  In  the  exercise  of  ordinary 
care."  We  do  not  think  the  term  "act  of 
negligence,"  as  used  in  this  paragn^aph  of  the 
charge,  could  have  been  understood  by  the 
Jury  as  only  including  some  physical  move- 
moit  or  action  on  the  part  of  the  deceased, 
but  must  have  been  understood  to  mean  any 
failure,  passive  or  active,  on  his  part,  to  exer- 
cise ordinary  care  for  his  safety.  If,  how- 
ever, the  term  should  be  given  the  literal 
restrictive  meaning  contended  for  by  appel- 
lant, it  was  not  Inapplicable  to  the  facts  of 
this  case,  because  the  negligence  charged 
against  the  deceased  was  his  act  in  placing 
himself  in  such  position  as  to  cause  his  bead 
to  be  caught  between  the  supporting  columns 
of  the  roundhouse  and  the  cab  of  the  engine. 
The  evidence  shows  that  he  was  caught  In 
a  few  seconds,  or  ahnost  Instantly  after  pla- 
cing himself  in  this  position,  and,  speaking 
in  a  literal  sense,  if  he  was  guilty  of  neg- 
ligence, such  negligence  consisted  In  the  act 
of  placing  himself  In  such  position. 

The  second  assignment  is  as  follows:  "The 
court  erred  in  the  following  part  of  its  main 
charge  to  the  Jury:  'And  you  further  find 
from  the  evidence  that  at  the  time  of  his  in- 
juries A.  H.  Johnson  was  himself  in  the  ac- 
tual exercise  of  ordinary  for  his  safety  and 
protection  and  without  any  fault  on  his  part,' 
in  that  the  word  'care'  was  omitted  from 
this  part  of  the  charge,  and  it  was  thus  cal- 
culated to  mislead  and  confuse  the  Jury." 
There  Is  no  merit  tn  this  assignment.  The 
omission  of  the  word  "care"  from  this  sen- 
tence of  the  charge  was  clearly  a  clerical  er- 
ror, and  the  word  would  necessarily  have 
been  supplied  by  the  Jury  from  reading  the 
charge  as  a  whole,  and  its  omission  in  tkis 


place  could  not  possibly  bare  misled  or  omv- 

fused  them. 

The  third  and  fourth  assignments  com- 
plain of  the  charge  on  the  ground  that  It 
failed  to  submit  tlie  proper  measure  of  dam- 
age. The  paragraph  of  the  charge  complain- 
ed of  under  these  assignments  is  as  follows: 
"If  the  Jury  stiaii  find  for  the  piaintifFsi,  and 
further  find  that  the  injury  of  A.  B.  Johnson 
proximately  caused  his  death,  and  that  both 
plaintiffs  were  damaged  thereby,  then  you 
are  charged  that  you  should  award  the  plain- 
tiffs such  a  sum  of  money  now  as  yon  shall 
believe  from  the  evidence  would  compensate 
them  for  the  pecuniary  loss,  If  any,  which 
you  will  find  from  the  evidence  they  have 
sustained."  We  do  not  think  this  charge  is 
subject  to  the  criticism  made  under  the  as- 
signments. Probably  it  would  have  been 
more  accurate  to  have  said  "such  a  sum  of 
money  as  paid  now,"  but  the  language  used 
means  the  same  thing.  While  it  is  true  that 
only  such  sum  could  be  awarded  as  would 
reasonably  compensate  plaintiffs  for  their  pe- 
cuniary loss,  the  instruction  that  they  w«-e 
entitled  to  damages  for  "such  pecuniary  loss 
as  resulted  to  them  by  reason  of  the  death  of 
A.  H.  Jotmson"  was  not  a  misstatement  of 
tlie  law,  and,  If  the  defendant  desired  that 
the  Jury  be  more  fully  Informed  as  to  the 
rule  by  which  such  loss  should  be  ascertain- 
ed, it  should  have  requested  a  special  in- 
struction giving  such  information. 

The  omission  of  the  word  "person"  In  the 
paragraph  of  the  ctiarge  -  complained  of  un- 
der the  fifth  assignment  was  an  immaterial 
error,  as  ordinary  intelligence  on  the  part  of 
the  Jury  would  suggest  from  the  context  of 
the  paragraph  that  sudi  word  should  be  sup- 
plied, and  we  cannot  assume  that  the  Jury 
were  lacking  in  such  iegree  of  intelligence. 
The  second  objection  to  this  charge  Is  also 
untenable.  The  statute  limiting  the  defense 
of  assumed  risk  provides  that  such  defense 
shall  not  be  available,  "where  a  person  of 
ordinary  care  would  have  continued  in  tb« 
service  with  knowledge  of  the  defect  and  dan- 
ger," from  which  the  Injury  complained  of 
resulted.  In  submitting  this  issue  the  court 
used  the  term  "ordinarily  prudent  person." 
This  Is  synonymous  with  the  term  "ijerson  of 
ordinary  care"  used  In  the  statute.  We  think 
it  was  unnecessary  in  this  connection  to  have 
further  told  the  Jury  that  the  ordinarily 
prudent  perscm  mentioned  in  the  charge  must 
have  been  in  the  exercise  of  ordinary  care  in 
remaining  in  the  service.  Other  portions  of 
the  charge  Instructed  the  Jury  that  plaintiffs 
could  not  recover  unless  deceased  was  in  the 
exercise  of  ordinary  care  at  the  tiiue  he  re- 
ceived the  injuries  which  resulted  in  his 
death,  and,  in  submitting  the  issue  of  assum- 
ed risk.  It  was  only  necessary  that  the  stat- 
ute limiting  this  defense  should  be  snb- 
stantial'ly  followed,  and  this,  we  think,  was 
done  by  the  charge  given. 

The  sixth  assignment  complains  of  the  re- 
fusal of  the  court  to  give  the  following  In- 
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stmctlon  requested  by  tbe  defendant:  "Toa 
are  furtber  charged  as  part  of  the  law  of  this 
case  that,  where  an  employ^  knows  of  tbe 
nature  and  character  of  a  place  In  which  he 
is  called  to  work  In  the  service  of  his  master 
and  the  damages  Incident  thereto,  If  any,  he 
could  not  In  such  case  assume  that  tbe  mas- 
ter had  used  ordinary  care  to  furnish  blm  a 
safe  place  in  which  to  work."  This  charge 
was  not  applicable  to  any  Issue  raised  by 
the  evidence,  and  was  not  necessary  In  ex- 
plaining or  modifying  any  Instrnctlon  given 
by  the  court,  and  was  therefore  properly  re- 
fused. 

There  was  no  error  In  refusing  tbe  special 
instruction  requested  by  defendant  upon  the 
issue  of  contributory  negligence,  the  refusal 
of  which  is  complained  of  under  the  seventh 
assignment  That  Issue  was  sufficiently  pre- 
sented in  tbe  charge  given  by  the  court,  and 
the  requested  instruction  was  therefore  un- 
necessary, and  to  have  given  it  would  prob- 
ably have  unduly  emphasized  tbe  defense 
of  contributory  negligence. 

It  would  not  have  been  proper  to  instruct 
tbe  Jury  that  "the  degree  of  care  which  an 
ordinarily  prudent  person  should  exercise 
should  be  commensurate  with  the  dangers 
known  or  obvious  to  him."  The  proposition 
is  not  tecbnlcally  correct  The  degree  of  care 
one  is  required  to  use  to  protect  himself  is 
the  same  whether  the  danger  be  known  or  un- 
known. In  either  case  ordinary  care,  or  the 
care  that  an  ordinarily  careful  person  would 
use  under  the  same  or  similar  circumstances, 
is  the  measure  of  duty.  Of  course,  in  deter- 
mining what  is  ordinary  care  In  a  particular 
case,  all  of  the  surrounding  circumstances 
must  be  considered,  and  what  would  be  or- 
dinary care  under  some  circumstances  would 
not  be  under  others.  All  tliat  it  was  neces- 
sary to  inform  the  Jury  on  this  subject  was 
contained  in  the  charge  given  by  the  court, 
and  the  eighth  assignment  complaining  of  the 
refusal  to  give  this  instruction  cannot  be  sus- 
tained. 

The  requested  charge,  the  refusal  of  which 
is  complained  of  in  tbe  ninth  assignment  was 
In  effect  a  charge  to  find  for  the  defmdant 
on  the  issue  of  assumed  risk,  and  was  there- 
fore properly,  refused. 

The  tenth,  eleventh,  twelfth,  and  fifteenth 
assignments  of  error  assail  the  verdict  on  the 
groimd  tliat  the  amount  of  damages  assessed 
by  the  Jury  is  so  excessive  that  It  shows  that 
they  were  Influenced  by  passion,  prejudice, 
or  some  other  Improper  motive,  and  also  on 
the  ground  that  there  was  no  proof  as  to 
any  specific  sum  which  tbe  deceased  had  con- 
tributed to  either  of  the  plaintiffs,  nor  any 
evidence  from  which  the  Jury  could  approx- 
imate the  sum  which  it  could  reasonably  be 
expected  he  would  have  contributed  in  tbe 
future,  had  his  life  been  spared.  The  evi- 
dence shows  that  deceased  was  31  years  old 
at  the  time  he  was  killed,  and  was  earning 
$80  per  month.     He  was  in  perfect  health. 


and  was  sober,  capable,  and  Industrious,  and 
expended  all  of  his  earnings  for  the  support 
of  his  wife,  mother,  and  self.  His  wife  was 
28  years  old  at  the  time  of  bis  death,  with 
a  life  expectancy  of  37.7  years.  His  mother 
was  72  years  old,  and  ber  life  expectancy  was 
7.6  years.  The  life  expectancy  of  deceased 
was  34.6  years.  He  altered  the  service  of 
appellant  as  a  boy,  and  liad  been  promoted 
from  the  position  of  caller  and  messenger 
boy  through  regular  grades  of  tbe  service  to 
that  of  hostler.  He  had  always  been  careful 
and  attentive  to  bis  duties.  Tbe  only  dam- 
ages claimed  In  the  petition  is  tbe  loss  of  the 
contributions  which  deceased  would  have 
made  to  plaintiffs  had  he  lived,  and  there  is 
no  evidence  of  any  specific  amount  of  such 
contribution  made  by  deceased  in  his  lifetime. 
The  evidence  does  show,  twwever,  that  plain- 
tiffs were  entirely  dependent  upon  him,  and 
that  he  supported  and  maintained  them  both. 
He  had  no  children,  and  no  one  else  depend- 
ent upon  him  other  than  plaintiffs.  He 
owned  bis  home,  and,  as  before  stated,  all  of 
his  wages  were  appropriated  to  the  support 
of  himself  and  plaintiffs.  The  petition  al- 
leges that  plaintiffs,  prior  to  the  death  of  de- 
ceased, were  receiving  large  contributions 
from  his  wages,  and  would  have  continued 
to  receive  such  contributions  bad  he  lived, 
and  "that  he  was  regularly  earning  $80  per 
month,  and  if  he  had  continued  to  live  would 
have  continued  to  receive  that  amount  and 
greater  wages."  Upon  the  evidence  above  set 
out  we  cannot  hold  that  a  verdict  for  $14,000 
In  favor  of  plaintiffs  is  so  excessive  as  to 
authorize  this  court  to  say  that  it  was  not 
the  honest  Judgment  of  the  Jury  as  to  the 
value  of  the  pecuniary  aid  which  plaintiffs 
might  reasonably  have  expected  to  receive 
from  the  deceased  had  he  lived,  and  we  can- 
not substitute  our  Judgment  upon  this  issue 
for  that  of  tbe  Jury.  If  we  take  tbe  earnings 
of  the  deceased  at  tbe  time  of  his  death  as  a 
basis,  at  tbe  present  rates  of  Interest,  It  can, 
by  a  mathematical  computation,  be  demon- 
strated that  tbe  amount  of  the  verdict  paid 
now  and  placed  at  interest  would  produce  a 
larger  sum  than  it  could  be  reasonably  ex- 
pected deceased  would  have  contributed  to 
plaintiffs  during  bis  life  expectancy,  bad  he 
lived  out  tbe  full  time  of  such  expectancy. 
But  a  calculation  of  this  kind  leaves  out  of 
consideration  the  element  of  an  increase  of 
earning  capacity,  an  issue  raised  by  the 
pleadings  and  evidence,  and  is  also  based  on 
the  assumption  that  the  present  rates  of  in- 
terest will  continue  the  same,  and  therefore 
it  is  manifest  that  such  calculation  cannot 
be  held  to  be  conclusive.  The  law  has  not 
fixed  any  definite  rule  by  which  damages 
of  this  kind  should  be  computed,  but  has  left 
it  to  the  unbiased,  unlmpassloned  Judgment 
of  a  Jury  to  say  what  the  amount  should  be, 
and  in  the  absence  of  anything  In  the  record 
of  a  case  to  Indicate  that  the  Jury  were  im- 
properly influenced  an  appellate  court  cannot 
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anbstltiite  Ita  Judgment  as  to  the  proper 
amount  of  the  verdict  for  that  of  the  Jury,  nn- 
less  the  amount  found  by  the  Jury  1b  bo  un- 
reasonably excessive  as  in  Itself  to  Justify 
the  conclusion  that  they  acted  from  Improper 
motives  in  fixing  said  amount,  and  we  can- 
not so  hold  under  the  evidoice  in  this  case. 
Railway  Go.  v.  Smith,  66  Tex.  167;  Railway 
Go.  T.  Ormond,  64  Tex.  486;  Railway  Go.  t. 
Klme,  21  Tex.  Giv.  App.  271,  61  S.  W.  559. 

Appellant  cannot  be  beard  to  complain  of 
the  apportionment  made  by  the  Jury  of  the 
amount  of  the  verdict  between  the  respective 
plaintiffs.  The  amount  of  the  verdict  as  a 
whole  not  being  excessive,  it  is  no  concern  of 
appellant  as  to  how  it  was  apportioned  be- 
tween the  plaintiffs.  Railway  Co.  v.  Munn 
(Tex.  Civ.  App.)  102  S.  W.  442;  Railway  Co. 
V.  Johnson,  10  Tex.  Olv.  App.  254,  81  S.  W. 
259.  There  is  no  rule  which  requires  that  a 
plaintiff  suing  for  damages  for  the  pecuniary 
loss  occasioned  by  the  death  of  another  must 
show  any  specific  or  definite  amount  of  con- 
tributions received  from  the  deceased  in  his 
lifetime.  In  order  to  recover  for  the  loss  of 
such  contributions.  It  Is  sufficient,  as  in 
this  case,  to  show  what  the  earnings  of  the 
deceased  were,  and  that  a  large  portion  of 
these  earnings  were  expended  for  plalntUTs 
support  and  maintenance.  These  facts,  tak- 
en in  connection  with  the  evidence  showing 
the  relation  of  the  parties  to  each  other,  and 
that  it  could  be  reasonably  expected  that 
the  contributions  made  by  deceased  to  plaln- 
tllTB  would  have  continued,  were  sufficiently 
definite  to  authorize  the  Jury  to  fix  the 
amount  of  damages  occasioned  plaintiffs  by 
the  loss  of  such  contributions. 

The  thirteenth  and  fourteenth  assignments 
asBail  the  verdict  on  the  ground  that  it  Is 
without  evidence  to  support  it.  In  that  the 
undisputed  evidence  shows  that  the  deceased 
at  the  time  he  was  killed  was  not  in  the  per- 
formance of  any  duty  of  his  employment  and 
not  in  the  proper  place  for  the  discharge  of 
such  duty,  and  further  shows  that  deceased 
was  guilty  of  contributory  negligence,  which 
was  the  proximate  cause  of  his  Injury.  Nei- 
ther of  these  assignments  can  be  sustained. 
The  undisputed  evidence  shows  that  It  was 
the  duty  of  the  deceased  to  operate  all  the 
engines  operated  In  appellant's  roundhouse. 
The  engine  upon  which  the  accident  occur- 
red was  being  operated  at  the  time  of  such  a<v 
cident  by  the  foreman  of  the  yard,  but  the 
foreman  only  took  charge  of  the  engine  be- 
cause of  the  fact  that  at  the  time  It  became 
necessary  to  move  it  the  deceased  was  other- 
wise engaged.  There  is  no  suggestion  In 
the  evidence  that  it  was  not  the  duty  of  the 
deceased  to  place  himself  in  position  to  Im- 
mediately take  charge  of  the  engine  when 
called  upon  by  the  foreman,  and  it  is  evident 
that  the  most  convenient  and  appropriate 
position  for  him  to  take  in  order  to  be  ready 
to  promptly  enter  upon  the  discharge  of  the 
'duties  of  his  employment  when  occasion  re- 


quired was  uptm  his  engine^  It  Is  not  ma- 
terial that  he  was  not  In  the  active  perform- 
ance of  any  duty  at  the  time  he  was  killed. 
He  was  at  the  place  of  duty  ready  to  begin 
work  when  called  upon,  and  appellant  owed 
him  the  duty  of  using  ordinary  care  to  keep 
such  place  reasonably  safe,  and  If  It  failed  In 
such  duty  was  guilty  of  negligence.  Railway 
Co.  V.  Scott,  71  Tex.  708, 10  a  W.  298, 10  Am. 
St  Rep.  804;  Railway  Co.  v.  Welch,  72  Tex- 
302,  10  S.  W.  529,  2  L.  R.  A.  839;  RaUway  Co. 
v.  McHale  (Tex.  Civ.  A19.)  105  S.  W.  1149.  It 
cannot  be  held  as  a  matter  of  law  that  deceas- 
ed was  guilty  of  negligence  in  taking  the  posi- 
tion he  did  upon  the  engine.  The  evidence 
shows  that  the  place  at  which  he  was  stand- 
ing on  the  engine  was  not  the  safest  place  be 
could  have  taken,  but  aside  from  the  danger 
of  being  struck  by  the  columns,  of  the  proxim- 
ity of  which  deceased  was  otwiously  unmind- 
ful, there  is  nothing  in  the  evidence  to  Justify 
the  conclusion  as  a  matter  of  law  that  his  posi- 
tion was  so  unsafe  that  no  one  In  the  exercise 
of  ordinary  care  would  have  taken  such  posi- 
tion on  the  engine.  All  of  the  evidence 
shows  that  Just  after  getting  to  the  left  side 
of  the  gangway  deceased  leaned  over  and 
looked  to  the  front  to  observe  what  the  ma- 
chinist was  doing,  and  immediately  after  put- 
ting himself  In  this  position  he  was  caught 
between  the  column  of  the  roundhouse  and 
the  cab  of  the  moving  engine.  It  may  be. 
as  contended  by  appellees'  counsel,  that  his 
purpose  In  leaning  out  of  the  gangway  was 
to  receive  and  transmit  to  the  foreman  any 
signal  which  the  machinist  might  give,  or  it 
may  be  he  only  wanted  to  see  what  the  ma- 
chinist was  doing,  and  thus  ascertain  when 
the  foreman  would  probably  cease  the  opera- 
tion of  the  engine  and  turn  It  over  to  him.  In 
neither  event  can  it  be  said  that  his  act  In 
leaning  out  of  the  gangway  was  so  wanting 
in  ordinary  care  that  it  should  be  held  neg- 
ligent as  a  matter  of  law.  It  would  be  unrea- 
sonable and  unjust  to  hold  a  servant  guilty 
of  contributory  negligence  as  a  matter  of  law 
merely  because  while  engrossed  In  the  duties 
of  his  employment  he  became  temporarily  un- 
mindful of  the  known  dangerous  condition 
of  the  place  In  which  be  had  to  perform  his 
work,  which  condition  had  been  negligently 
maintained  by  the  master. 

This  disposes  of  all  of  the  assignments  pre- 
sented In  appellant's  brief.  We  think  the 
case  was  properly  tried,  and  the  judgment 
of  the  court  below  should  be  affirmed. 

Affirmed. 

MISSOURI,  K.  &  T.  RT.  00.  OP  TEXAS  v. 

SCRUGGS.* 

(Court  of  Civil  Appeals  of  Texas.    Nov.  9, 1907. 

On  Rehearing,  Dec.  14^  1907.) 

Railboads— Opebatiok— AccinxNTS  at  Caoea- 
iNGs  —  PBOxntAnt  Gausk  ot  IifjraT— In- 
structions. 

Plaintiff,  upon  the  invitation  of  defendant's 

yard  foreman,  hoarded  a  switch  engine  to  go 
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-to  the  frdght  depot,  and  he  stepped  from  the 
engine  when  near  a  street  not  tar  from  the 
depot,  caught  his  foot  in  a  switch,  and  was  run 
over  by  a  car  from  which  the  engine  had  Just 
been  cut  loose  in  making  a  drop  switch.  Held, 
that  the  court  improperly  submitted  aa  a  ground 
-of  recovery  the  negligence  of  defendant  in  main- 
taining the  switch  in  the  street,  where,  though 
the  switch  was  located  in  the  street,  it  was  at 
«  point  not  used  by  the  public  in  crossing  the 
railroad,  and  where  plaintiff  was  not  expected 
to  alight  until  after  the  switch  was  made  or  ha 
had  reached  the  depot,  since  the  injury  was  not 
the  natural  and  probable  consequence  of  the 
maintenance  of  the  switch  in  the  street. 
Speer,  J.,  dissenting. 

Appeal  from  District  Court,  Denton  Coun- 
ty;   D.  E.  Barrett,  Judge. 

Action  by  J.  L.  Scruggs  against  the  Mte- 
«oari,  Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Appellee  recovered  a  verdict  and  Judgment 
In  the  sum  ot  $18,600  for  the  loss  of  a  leg  and 
the  Buffering  Incident  thereto^  from  which 
this  appeal  Is  prosecuted.  The  accident  oc- 
curred November  19,  190^  at  Denton,  Tex., 
In  or  near  McKlnney  street  In  stepping  from 
the  footboard  of  the  engine,  on  which  he  was 
riding  from  the  coal  chute  north  of  McKlnney 
street  toward  the  freight  depot  south  of  Mc- 
Klnney street,  appellee  got  his  right  foot 
caught  between  the  main  rail  of  the  trade  and 
the  switch  rail,  and  was  run  over  by  a  stock 
car  from  which  the  engine  had  Just  been  cut 
loose  by  one  Busbey,  yard  foreman  of  appel- 
lant. In  making  a  drop  switch.  This  stock 
car  had  beoi  loaded  with  turkeys  for  appel- 
lee on  appellant's  railway  south  of  McKlnney 
street  and  west  of  the  freight  depot,  and  he 
had  been  Invited  to  ride  on  the  engine  to  the 
freight  depot  to  get  his  bill  of  lading.  In  or- 
<]er  to  make  this  Journey  the  car  had  to  go 
north,  or  rather  a  little  west  of  north,  along 
appellant's  track  to  a  point  north  of  where 
the  accident  occurred,  and  then  move  south, 
or  a  little  west  of  south,  along  the  Texas  & 
Pacific  track,  which  was  In  common  use  by 
both  companies,  to  the  freight  depot  The 
car  of  turkeys  was  to  be  carried  by  the  Texas 
■k  Pacific  Railway  Company  to  Bonham,  but 
the  switching  was  being  done  by  the  employes 
of  appellant  The  details  of  the  accident 
were  thus  given  In  the  testimony  of  appellee: 
"After  we  got  to  the  coal  chute,  the  engine 
and  car  stopx)ed,  and  I  got  off  there,  and  saw 
Mr.  Bushey,  who  was  the  yard  foreman  of 
the  defendant  •  *  •  When  we  got  up  there 
I  got  off  on  the  west  side,  next  to  the  coal 
chute.  Mr.  Bushey  asked  me  what  I  got  off 
there  for,  and  I  told  him  I  would  go  up  to 
the  depot  and  get  my  contract  signed— the 
bill  of  lading  for  the  turkeys.  He  then  told 
me  to  get  back  on  the  engine,  and  I  got  back 
on  there.  He  said  they  were  going  to  make  a 
switch,  and  I  could  get  off  up  there.  I  got 
back  on  the  west  side  of  the  rear  of  the  tank 
or  tender,  as  it  is  called.  I  didn't  stay  on  the 
west  end.  Mr.  Busbey  told  me  to  get  over 
<Hi  the  east  end;  that  he  wanted  to  ride  on 


the  west  end,  and  for  me  to  get  over  on  the 
east  end.  The  head  of  the  engine  was  point- 
ed south  at  that  time.  I  mean  that  I  got  on 
the  footboard  of  the  engine  when  it  started 
there.  The  engine  then  started  south,  and 
when  they  got  up  as  far  as  McKlnney  street, 
Mr.  Bushey  got  off  the  west  side  and  I  got 
off  the  east  side.  Before  I  got  off  Mr.  Bushey 
had  cut  the  engine  loose  from  the  car  of  tur- 
keys. I  never  noticed  him  when  he  cat  the 
car  loose.  •  •  •  when  I  got  off  the  foot- 
board at  McKlnney  street,  my  car  of  turkeys 
was  something  like  46  or  60  feet  from  me. 
The  engine  was  going  something  like  three 
miles  an  hour  when  I  got  off  at  McKlnney 
street,  and  I  think  the  car  was  running  some- 
thing like  a  mile  and  a.  half  or  maybe  two 
miles  an  hour — something  like  that — I  can't 
tell  exactly.  When  I  got  off  I  got  my  foot 
caught  In  the  track  when  I  stepped  off.  It 
was  caught  between  the  rails  Just  back  of  the 
switch  point  It  was  caught  between  the  east 
rail  of  the  track  and  the  switch  point — ^the 
rail  that  made  the  point  of  the  switch — ^these 
two  rails  Just  as  I  stepped  off.  It  was  the 
right  foot  After  it  got  fastened,  I  tried  to 
pull  my  foot  out  and  could  not.  When  I 
found  that  I  couldn't  pull  my  foot  out,  I 
hollered  for  help.  No  help  came  until  after 
the  car  ran  over  me.  •  ♦  •  Bushey  and 
I  alighted  from  the  locomotive  Just  about  the 
same  time,  as  well  as  I  remember.  *  •  * 
When  I  was  on  the  engine  I  was  looking  for 
a  place  to  get  off.  I  thought  I  would  get  off 
In  the  street  at  the  street  crossing.  If  I  had 
have  looked  at  the  rails  as  I  was  passing  over 
them,  I  would  not  have  known  exactly  what 
I  was  passing,  except  that  I  was  passing  a 
switch."  The  testimony  offered  by  appellant 
tended  to  prove  that  appellee  was  not  expect- 
ed to  leave  the  engine  till  It  reached  the 
flelght  depot,  and  that  Bushey  was  surpris- 
ed at  his  stepping  off  when  he  did.  It  also 
tended  to  prove  that  the  car  of  turkeys  was 
so  close  to  the  engine  that  the  accident  could 
not  have  been  averted  by  the  application  of 
brakes;  the  proof  showing  that  the  car  had 
been  cut  loose  without  any  brakeman  to  con- 
trol its  movements,  contrary  to  the  rules  of 
the  company. 

Two  grounds -of  recovery  were  submitted 
In  the  charge  of  the  court:  First  Whether 
It  was  negligence  on  the  part  of  appellant  to 
maintain  the  switch  In  McKlnney  street  at 
a  point  used  by  the  traveling  public  in  cross- 
ing said  street  Second.  Whether  it  was  neg- 
ligence in  appellant  to  propel  a  car  detached 
from  the  engine  across  said  street  without 
having  a  man  on  the  car  to  control  the  same, 
and  keep  a  lookout  for  persons  who  might  be 
on  the  street  Quite  a  volume  of  testimony 
was  Introduced  as  to  the  situation  of  the 
switch  with  reference  to  the  street,  and  of 
the  use  made  of  the  street  at  this  point 
Prom  this  testimony  but  one  conclusion  can 
be  drawn,  and  that  Is,  while  the  switch  waa 
located  in  the  north  part  of  McKlimey  street, 
as  shown  by  an  extension  oiythe  map  pf  its 
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northern  boundary  east  from  Bell  avenue,  it 
-was  at  a  point  In  said  street  not  at  all  lued 
by  the  traveling  public  In  crossing  the  rail- 
road; the  route  of  travel  across  the  railroad 
being  entirely  south  of  the  switch.  That  pot^ 
tlon  of  the  street  lying  immediately  west  of 
the  switch  was  so  broken  and  rough  by  reason 
of  Its  proximity  to  Pecan  creek  as  not  to 
admit  of  travel  thereon  at  all,  and  no  effort 
had  ever  been  made  to  open  up  and  use  It 
The  only  use  made  of  the  street  at  this  point 
was  by  persons  going  up  and  down  the  rail- 
way track  along  a  route  thwugh  the  railway 
yards  not  indicated  by  any  street.  There  is 
nothing  in  the  evidence  to  indicate  that  the 
situation  and  structure  of  the  switch  would 
have  had  a  tendency  to  Injure  persons  cross- 
ing the  railway  track  If  the  street  had  been 
used  for  this  purpose  at  this  point  The 
court  instructed  the  Jury,  in  the  second  para- 
graph of  the  charge,  that  If  McKinqey  street 
had  been  laid  out  and  extended  east  across 
the  railroad  at  the  place  where  the  switch 
was  located,  that  would  not  render  appellant 
liable  if  "on  account  of  the  lay  of  the  ground, 
or  natural  obstructions,"  the  switch  "was  at 
a  point  not  used  by  the  public  in  crossing 
said  railroad." 

Oamett  &  Eldridge,  fOr  appellant  Owsley 
&  Sullivan,  O.  B.  Bandell,  and  J.  H.  Wood, 
for  appellee. 

STEPHENS,  jr.  (after  stating  the  facts  as 
above).  We  are  of  opinion  that  the  court  er- 
red In  submitting  to  the  jury  as  a  substan- 
tive ground  of  recovery  the  alleged  negli- 
gence of  appellant  In  maintaining  a  switch 
in  McKinney  street  as  set  forth  In  the  first 
sixth,  and  eighth  paragraphs  of  the  charge; 
also.  In  sustaining  the  verdict  on  this  ground, 
which  was  at  least  contrary  to  the  second 
paragraph  of  the  charge,  as  shown  in  the 
statement  above.  However,  as  two  grounds 
of  recovery  were  submitted,  we  have  no 
means  of  determining  whether  the  verdict 
was  sustained  on  this  ground  alone  or  not 
and  will  therefore  confine  the  discussion  to 
the  charges  submitting  the  issue  affirmative- 
ly. We  find  nothing  in  the  record  to  suggest 
th&t  appellant  was  guilty  of  negligence  in 
the  location  and  mahitenance  of  the  switch 
in  question.  While  it  was  theoretically  in 
McKinney  street  It  did  not  In  the  least 
Interfere  with,  and  could  not  reasonably 
have  been  expected  to  Interfere  with,  much 
less  endanger,  travel  on  said  street  as  It 
was  then  used.  A.  person  traveling  the  street 
which  ran  east  and  west  would  have  to 
leave  his  course  and  go  out  of  his  way  to 
pass  over  the  switch.  All  the  travel  at  this 
point  was  up  and  down  the  railway  track, 
at  right  angles  with  the  street  along  path- 
ways leading  through  the  railway  yards. 
Appellant,  of  course,  in  operating  Its  trains, 
had  to  take  notice  of  the  use  thus  made  of 
Its  premises  and  adjacent  territory,  but  this 
had  nothing  to  do  with  the  original  location 


and  maintenance  of  its  switch  at  this  point 
It  is  not  claimed  that  any  ordinance  of  the 
town  of  Denton  was  violated,  nor  is  there 
any  proof  of  negligence  In  the  manner  of  con- 
structing or  maintaining  the  switch.  Wbat 
is  there,  then,  to  suggest  to  a  person  of  or- 
dinary prudence  or  even  of  the  highest  care 
that  any  more  danger  was  to  be  apprehend- 
ed from  the  location  of  the  switch  where  It 
was  than  at  some  other  place  along  the 
track?  Nothing  that  we  can  see.  It  is 
claimed  that  appellant  should  have  contem- 
plated that  appellee,  or  a  person  similarly 
situated,  would  or  might  want  to  use  the 
street  as  a  suitable  place  to  alight  from  the 
Engine.  If  so,  it  could  hardly  have  been  con- 
templated that  he  would  want  to  alight  be- 
fore he  reached  the  known  and  used  part  of 
the  street.  Suppose  there  had  been  an  impas- 
sable embankment  on  either  side  of  the  switch, 
would  it  be  contended  that  because  tbe  bonnd- 
aiy  of  the  street  when  correctly  located  would 
Include  the  switch,  appellant  should  have 
contemplated  that  a  person  in  tbe  situation 
of  appellee  would  want  to  alight  there?  Cer- 
tainly not  According  to  appellant's  version 
of  the  testimony,  appellee  was  not  expected 
to  leave  the  engine  until  it  reached  the 
freight  depot,  and  even  according  to  his  own 
version  he  could  only  have  been  expected  to 
step  off  when  the  contemplated  switch  was 
made.  In  no  view  of  tbe  case  was  it  con- 
templated that  he  would  leave  tbe  engine 
at  McKinney  street  unless  the  drop  switch 
was  made  there.  The  injury  In  this  Instance, 
deplorable  as  it  was.  If  in  any  measure  due 
to  the  maintenance  of  tbe  switch  In  McKin- 
ney street,  was  not  the  natural  and  probable 
consequence  of  that  fact  That  was  not  the 
test  of  liability  in  the  case.  At  best  It  was 
only  a  circumstance  to  be  considered  by  the 
Jury  In  passing  on  the  other  ground  of  lia- 
bility. See  Ry.  Co.  v.  Rogers  (Tex.  Civ.  App.> 
40  S.  W.  849;  Id.,  91  Tex.  52,  40  S.  W.  95a 
Appellant  having  undertaken  to  carry  ap- 
pellee to  the  freight  depot  with  the  under- 
standing, according  to  the  latter's  contention, 
that  he  might  get  off  when  the  switch  was 
made,  It  was  liable  for  any  failure  to  prop- 
erly discbarge  the  duty  thus  assumed,  and  If 
he  bad  a  cause  of  action.  It  arose  out  of 
this  relation,  and  not  from  tbe  maintenance 
of  a  switch  in  the  street 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

SPBBR,  J.  (dissenting).  The  evidence  show- 
ing, as  It  did,  that  appellant's  switch  was 
in  McKlnn^  street  even  though  It  was 
at  a  point  not  used  by  the  traveling  public 
in  crossing  said  street  an  issue  was  tbus 
raised  whether  or  not  it  was  negligence  on 
appellant's  part  to  maintain  such  switch  at 
that  place.  If  a  switch  or  other  dangerous 
obstruction  Is  placed  In  a  public  street  or 
even  near  to  It,  In  such  way  as  to  endanger 
the  life  or  limb  of  one  rightfully  using  such 
street  tlie  one  placing  such  obstruction  is 
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responsible  to  the  Injured  person,  if  that  per- 
son himself  Is  free  from  contributory  negli- 
gence in  the  premises.  And  it  can  make 
no  difference  that  the  Injured  person  at  the 
time  is  crossing  the  street  rather  than  travel- 
ing along  Its  route.  Judson  t.  Ry.,  29  Conn. 
434.  The  test  is,  was  the  Injured  person 
rightfully  using  tiie  street,  and  was  he  In 
the  exercise  of  due  care  at  the  time?  This 
being  resolved  in  his  favor,  the  question  then 
arises,  was  the  person  responsible  for  the  ob- 
struction guilty  of  negligence,  and  w«s  such 
negligence  the  proximate  cause  of  the  in- 
Jury?  The  Issue  of  contributory  negligence 
having  been  submitted  to  the  Jury,  and  hav- 
ing been  found  In  appellee's  favor,  the  court 
correctly  submitted  the  latter  question,  or 
dual  question — that  is,  the  negligence  of  ap- 
pellant in  maintaining  its  switch  In  McKln- 
ney  street— «s  a  ground  of  liability  against 
appellant.  If  for  any  reason  appellee  might 
reasonably  have  been  expected  to  alight  from 
the  engine  at  the  point  where  he  did  alight, 
and  the  appellant  negligently  maintained  a 
switch  at  that  point,  there  Is  no  reason  why, 
barring  the  question  of  contributory  negli- 
gence, it  should  not  respond  in  damages  for 
appefllee's  Injuries.  Indeed,  it  was  most  rea- 
sonable for  appellee,  knowing  that  he  must 
leave  the  engine  at  or  near  the  depot,  to 
alight  in  a  street.  As  a  part  of  the  public, 
to  say  nothing  of  his  superadded  rights  grow- 
ing out  of  his  relation  to  appellant  as  a  pas- 
senger for  the  time  being,  he  had  the  right 
to  use  McKlnney  street  and  every  part  of  it, 
and  it  can  make  no  dlflTerence  that  his  use 
of  it  was  only  then  begun,  and  In  the  man- 
ner shown,  since  the  moment  he  rightfully 
and  carefully  attempted  to  use  the  street  the 
company  owed  him  the  duty  not  to  obstruct 
it  so  as  to  endanger  him.  The  known  phys- 
ical fact  that  the  structure  of  a  switch  is 
such  as  to  endanger  pedestrians  passing  over 
it  Is  sufficient  to  require  the  submission  to 
the  jury  of  the  question  whether  it  was  neg- 
ligence to  maintain  the  same  In  or  near  a 
traveled  street.  Unlike  the  ordinary  tracks, 
which  must  of  necessity  be  in  the  streets, 
this  switch  may  Just  as  well  have  been  some- 
where else.  Again,  if  the  maintenance  of 
the  switch  In  McKlnney  street  was  negli- 
gence. It  was  the  proximate  cause,  or  at 
least  a  concurring  proximate  cause,  of  ap- 
pellee's injuries,  since  appellant  was  required 
to  anticipate  every  reasonable  and  proper  use 
of  that  street  l>y  appellee,  and  might  reason- 
ably have  foreseen  that  in  such  use  he  would 
get  his  foot  fast  in  the  switch  and  be  run 
over.  So  that,  in  my  opinion  the  evidence 
not  only  raised  the  issue  submitted,  but 
amply  supports  it 

On  Motion  to  Correct  Findings  of  Fact 

STBPBJSNS,  J.  In  thU  motion  we  are  re- 
ferred to  Exhibit  A,  attached  to  the  motion 
for  rehearing.  In  wUch  testimony  is  quoted 
to  prove,  as  therein  claimed,  the  following 


with  reference  to  the  situation  and  use  of 
McKlnney  street  at  and  near  the  place  of  the 
accident:  "There  is  a  passway  for  pedes- 
trians some  eight  or  ten  feet  wide  on  each 
side  of  the  railway,  running  parallel  with  the 
railway  track,  extending  from  a  point  north 
of  the  coal  chutes  south  to  McKlnney  street 
There  Is  a  considerable  number  of  residences 
north  of  the  coal  chutes,  and  persons  go  down 
on  either  side  of  the  railway  track  till  they 
reach  McKlnney  street  snd  go  east  and  west 
on  said  street,  and  some  of  them  use  it  south 
of  McKlnney  street  going  to  the  passenger 
station.  On  the  east  side  of  the  railway 
track  the  street  Is  open  from  the  track  to- 
ward the  east  and  graded  up.  The  northern 
boundary  line  of  said  street  is  marked  by  a 
trespasser's  sign,  some  telephone  poles,  and 
the  toe  of  tibe  grade.  The  street  Is  entirely 
open  and  clear  of  obstructions  from  said  tres- 
passer's sign  to  the  south  side  of  the  same,  a 
distance  of  about  40  feet  On  the  west  side 
of  the  railway  track  the  street  is  not  oiien 
as  far  north  as  it  is  on  the  east  side,  by  some 
16  or  20  feet  by  reason  of  Pecan  creek  bear- 
ing south.  By  reason  of  the  conformation  of 
the  ground,  wagons  crossing  said  railway 
track  coming  from  the  east  turn  In  a  south- 
westerly direction,  so  as  to  strike  the  street 
on  the  weat  side  of  the  track  south  of  the 
creek,  and  wagons  coming  from  the  west 
would  turn  in  a  northeasterly  direction,  in 
order  to  reach  the  middle  of  said  street  going 
east  from  said  track.  Appellee  was  hurt  on 
the  east  side  of  said  track,  some  8  or  10  feet 
north  of  the  wagon  tracks,  where  wagons 
usually  crossed  said  track,  and  some  8  or  10 
feet  south  of  the  northern  portion  of  said 
street  as  the  same  was  actually  laid  out  upon 
the  ground,  graded  and  bounded  by  said  tele- 
phone poles,  and  as  bounded  by  appellant's 
trespasser's  sign.  The  evidence  further  shows 
that  a  pedestrian's  walk  had  been  maintained 
on  the  north  side  of  McKlnney  street  east 
of  the  railway  track  and  north  of  the  tele- 
phone poles,  which  led  to  appellant's  railway 
track  some  8  or  10  feet  north  of  where  appel- 
lee was  hurt  A  fence  had  been  moved  south 
on  the  east  side  of  said  track  and  the  north 
side  of  McKlnney  street  to  within  about  two 
feet  of  the  telephone  poles  prior  to  the  date 
of  the  trial.  As  to  whether  the  fence  had 
been  moved  prior  or  since  appellee  was  hurt, 
the  witness  did  not  know.  Wagons  could 
have  driven  from  the  east  going  toward  the 
west  up  to  and  on  the  railway  track  at  the 
point  and  north  of  the  point  where  appellee 
was  Injured,  but  would  have  had  to  have 
turned  south  at  said  point  to  avoid  the  creek 
on  the  west  to  continue  its  way  up  McKlnney 
street  In  order  to  avoid  this  abrupt  turn, 
the  evidence  showed  that  the  wagons  coming 
from  the  east  turned  diagonally  southwest 
so  as  to  cross  the  track  and  avoid  Pecan  creek 
on  the  west.  So  while  there  was  nothing  to 
prevent  vehicles  from  using  McKlnney  street 
on  the  east  side  of  the  track  at  the  point 
where  appellee  was  hurt  jet  they  did  not 
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ordinarily  nse  It,  because  they  could  ahorten 
the  distance  across  the  street  by  turning 
southwest  some  feet  before  reaching  the 
track.  Leaving  the  vehicles  ont  of  the  ques- 
tion, because  pedestrians  used  said  street  also, 
what  we  find  the  truth  to  be  Is  a  man  com- 
ing from  the  east  toward  the  railway  track 
could  use  the  middle  of  the  street,  and  follow 
the  wagon  tracks  across  the  railway  track. 
He  could  follow  the  northern  boundary  of 
the  street  at  the  place  where  the  walk  had 
been  maintained,  and  it  would  carry  him  to 
the  track  north  of  where  appellee  was  hurt 
He  could  then  turn  south  along  the  track,  and 
cross  the  same  lower  down,  and  avoid  the 
creek  on  the  west,  or  he  could  go  straight 
on  across  the  track  at  a  point  north  of  where 
appellee  was  hurt,  and  would  then  Iiave  a 
beaten  pathway  8  or  10  feet  wide  to  go  south 
on  the  west  side  of  the  said  railway  track, 
and  avoid  the  creek,  If  he  desired  to  pursue 
his  Journey  to  the  west  toward  town.  Per- 
sons coming  from  the  coal  chutes  and  the 
settlements  north  of  that,  south  along  the 
east  side  of  the  railway  track,  desiring  to 
go  east  on  McKlnney  street  to  that  part  of 
Denton  lying  east  of  said  railway  track,  could 
leave  the  railway  track  and  go  east,  north  of 
where  appellee  was  hurt,  along  the  northern 
boundary  of  the  street  where  the  walk  was 
mahitained  north  of  the  telephone  poles,  or 
could  leave  the  beaten  path  east  of  said  rail- 
way track  anywhere  from  said  point  to  the 
southern  boundary  line  of  said  street  in  or- 
der to  go  east  Persons  coming  from  the  coal 
chutes  and  the  settlements  north  of  there  de- 
siring to  go  to  the  town  of  Denton  on  the 
west  would  come  down  a  beaten  path  8  or 
10  feet  wide  on  the  west  side  of  said  track, 
pass  opposite  where  appellee  was  hurt  on  the 
east  side  of  the  track,  and  turn  west  up  Mc- 
Klnney street  some  8  or  10  feet  south  of  where 
appellee  was  hurt" 

We  find  that  the  testimony  at  least  tended 
to  prove  what  Is  thns  stated  as  established 
by  the  evidence,  and  the  statement  and  find- 
ings heretofore  filed  as  the  basis  for  our  judg- 
ment of  reversal  will  be  modified  accordingly, 
if  this  should  be  considered  a  material  modi- 
fication thereof. 

FIDELITY    ft    DEPOSIT    00.    OF    MARY- 
LAND V.  NATIONAL  BANK  OF  OOM- 
MBBCB  OF  DALLAS  et  al.< 

(Court  of  Civil  Appeals  of  Texas.     Dec  21, 
1907.     Rehearing  Denied  Jan.  11,  1908.) 

1.  Affeai,  —  Conclusions  op  Law— Reftjbai, 
TO  Fn*— Prejudice. 

Where  an  agreed  statement  of  facts  was 
adopted  by  the  trial  court  as  its  conclusions  of 
fact,  and  the  same  was  sent  to  the  Court  of 
Civil  Appeals  as  a  full  statement  of  facts  to 
be  considered  on  the  appeal,  appellant  was  not 
injured  by  the  trial  Judge's  refusal  to  file  specific 
conclusions  of  law. 

2.  Bii-ijs  AND  Notes— Cebtifibd  Cbkok— Noh- 
coMMEBOiAi,  Instrument. 

An  instrument  certified  by  a  national  bank, 
reciting  that  on  the  failure  of  the  drawers  to 

*Wrlt  of  error  denied  br  Supreme  Court 


compiv  with  a  building  contract  the  drawers 
agreed  to  pay  plaintiff  surety  company,  which 
had  become  surety  on  the  drawers'  constructioa 
bond,  any  amount  snch  surety  should  become 
legally  liable  to  pay  on  the  bond,  not  exceedinc 
$10,159,  otherwise  the  check  to  be  void  and 
held  for  naught,  was  not  a  certified  check,  drawn 
in  the  ordinary  course  of  business,  which  is 
properly  defined  as  a  draft  or  order  on  a  bank, 
purporting  to  be  drawn  on  'a  deposit  of  funds, 
for  the  payment  at  all  events  of  a  certain  sum 
of  UKHiey  to  a  certain  person  therein  named,  or 
to  his  order  or  to  bearer,  instantly  on  demand. 
8.  Barks  and  Banking  —  Nohooioiebciai. 
Checks— Cebtification—Ultka  Vises  Acts 
— ^AUTHOBiTT  or  Bank's  Ofticebs. 

Under  Rev.  St.  D.  S.  i  5136  (U.  S.  Oomp. 
St.  1901,  p.  3466],  empowering  national  banks 
to  perform  all  acts  incident  to  the  carrying  on 
of  banking  business  by  discounting  or  negotia- 
ting notes,  bills  of  exchange,  or  other  evidence 
of  debt,  and  by  loaning  money  on  personal  se- 
curity, etc.,  a  bank  had  no  power  to  certify  an 
instrument  by  which  the  drawers  agreed  to  pay 
their  surety  any  amount  the  surety  might  be 
legally  required  to  pay  by  virtue  of  such  surety- 
ship, not  exceeding  $10,159,  the  check  to  be- 
void  in  the  absence  m  such  liability;  sach  in- 
strument not  being  a  commercial  check,  drawn 
In  the  ordinary  course  of  banking  business. 

4.  Same— Ultra  Vibes— Bight  to  Plead. 

Where  the  president  and  cashier  of  a  bank 
had  no  authority  to  certify  a  nonoommereial 
instrument,  by  which  the  drawers  sought  to  in- 
demnify their  surety  on  a  building  contractor's 
bond  for  any  liability  the  surety  might  sustain 
by  virtue  of  such  bond,  the  buk  was  not  es- 
topped to  plead  that  the  certlficatioa  of  sodt  in- 
strument was  ultra  vires  and  void. 

5.  Sake— Guaranty. 

Under  Rev.  St.  U.  S.  {  6136  [U.  S.  Oomp. 
St.  1901,  p.  34551,  specifying  the  powers  of  na- 
tional banks,  such  a  bank  cannot  oind  itself  by 
contracts  of  suretyship  or  guaranty  made  for 
the  sole  benefit  of  others. 

6.  Same  —  CEBTiFiCAXioif  of  InsTBtniEifT  — 
Repsesentatior— Deposits. 

Certification  of  a  noncommercial  instru- 
ment by  the  president  of  a  bank  for  the  benefit 
of  the  drawers,  for  the  purpose  of  indemnifying 
the  drawers'  surety  on  a  building  contractor's 
bond,  did  not  constitute  a  representation  that 
the  drawers  had  on  deposit  In  the  bank  the 
amount  specified  in  such  instrument  as  the 
limit  of  the  indemnity. 

7.  Same— Officeb's  Liabiutt. 

Where  the  president  of  a  bank  certified  a 
noncommercial  instrument  for  the  accommoda- 
tion of  the  drawers  solely  in  his  official  capac- 
ity and  ultra  vires  the  bank's  powers,  he  was 
not  individually  liable  on  such  certification. 

Appeal  from  District  Court,  Dallas  Comi- 
ty;   Richard  Morgan,  Judge. 

Action  by  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  against  the  National  Bank 
of  Commerce  of  Dallas  and  others.  From  a 
Judgment  for  defendants,  plaintiff  sppeals. 
Afllrmed. 

The  Fidelity  &  Deposit  Company  of  Mary- 
land brought  this  suit  against  the  Nattooal 
Bank  of  Commerce  of  Dallas,  J.  B.  Adoue, 
and  W.  lUlngworth.  The  bank  is  sought  to 
be  made  liable  upon  the  following  Instru- 
ment in  writing,  which  is  made  the  basis  of 
the  suit:  "The'  National  Bank  of  Commerce. 
Dallas,  Texas,  June  10,  1901.  $10,159.00. 
The  National  Bank  of  Commerce  of  Dallas, 
Texas.  On  failure  on  our  part  to  comply 
with  a  certain  contract  existing  betwe«i  the 
First  National  Bank  Building  Company,  Llm- 
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Ited,  of  Shreveport,  La.,  and  ouraelves,  In 
whlcb  we  agree  to  erect  a  certain  building 
for  them  in  Shreveport,  La.,  and  the  further 
condition  that  the  Fidelity  &  Deposit  Com- 
pany of  Baltimore  City,  Maryland,  who  have 
become  our  surety  in  said  bond,  have  be- 
come legally  liable  on  said  bond,  then  and  in 
that  event  pay  to  said  Fidelity  &  Deposit 
Company  any  amount  they  may  legally  have 
to  pay  under  their  said  bond,  not  exceeding 
the  sum  of  $10,159.00  (ten  thousand  one  hun- 
dred and  fifty-nine  dollars).  Otherwise  this 
cheque  to  be  void  and  held  for  naught 
[Signed]  Sonnefleld  &  Bmmins.  No.  450. 
Certified  as  per  terms  and  conditions  herein 
expressed.  [Signed]  J.  B.  Adoue,  Prest  J. 
D.  Estes,  Cashier."  J.  B.  Adoue  is  sought  to 
be  made  liable  upon  the  ground  that  In  certi- 
fying the  Instrument  sued  on,  "as  per  terms 
and  conditions  therein  expressed,"  he  made 
false  representations,  which  led  appellant  to 
believe  that  the  stmi  of  money  mentioned  In 
the  Instrument  was  on  deposit  in  the  bank 
to  the  credit  of  Sonnefleld  &  Emmins,  and 
would  be  held  by  the  bank  to  protect  appel- 
lant In  the  event  of  legal  liability.  W.  Illlng- 
worth  Is  sought  to  be  made  liable  upon  the 
gronnd  that  he  executed  to  the  bank  a  note, 
and  delivered  the  same  to  J.  B.  Adoue,  to  be 
held  by  him  for  the  purpose  of  indemnifying 
the  bank  against  loss  by  reason  of  the  ac- 
tion of  J.  B.  Adoue  in  certifying  the  instru- 
ment sued  on  in  the  terms  hereinafter  shown. 
The  bonk  defended  upon  the  grounds,  first, 
that  it  was  without  power  to  enter  Into  the 
obligation  sued  upon,  and  that  the  acts  of 
its  officers  (president  and  cashier)  were  ultra 
vires  and  void,  and  therefore  of  no  binding 
force  upon  the  bank ;  second,  that  the  obliga- 
tion of  the  bank,  if  any,  imposed  by  the 
terms  of  certification  of  the  Instrument  sued 
on,  was  secondary;  and  In  the  nature  of  a 
surety  obligation,  based  upon  the  contract 
then  existing  between  Sonnefield  &  Emmins 
and  the  First  National  Bank  Bqjlding  Com- 
pany, Limited,  of  Shreveport,  La.,  and  that 
there  were  subsequent  alterations  and  chan- 
ges made  in  the  contract  by  said  original 
parties  thereto  and  the  Fidelity  &  Deposit 
Company  of  Maryland,  without  notice  or 
consent  of  the  bank,  and  that  this  operated 
as  a  release  and  discharge  of  the  bank  from 
liability  under  such  certification  of  the  in- 
strument sued  on.  J.  B.  Adoue  answered, 
first,  by  general  denial;  second,  that  in  cer- 
tifying and  signing  the  Instrument  sued  on 
be  acted  in  his  official  capacity  as  president 
of  the  bank ;  that  he  made  no  mlsrepresenta- 
tlona  or  concealments,  and  in  nowise  deceiv- 
ed or  misled  the  plaintiff,  etc.,  but  acted  in 
entire  good  faith  in  the  premises,  etc  W. 
Illlngworth  answered,  first,  by  general  de- 
nial; second,  that  the  note  executed  by  him 
to  the  bank  was  delivered  to  J.  B.  Adoue  in 
tmst,  with  the  understanding  that  same 
should  be  by  him  held  as  Indemnity  against 
loss  to  the  bank  by  reason  of  the  certifica- 
tion of  the  note  sued  on,  etc.    The  case  was 


tried  by  the  court  without  the  Intervention 
of  a  Jury  upon  an  agreed  statement  of  facts, 
which  bad  been  reduced  to  writing  and  sign- 
ed by  the  parties,  and  resulted  in  a  Judg- 
ment for  the  defendants.  Upon  motion  of 
the  plaintiff  to  file  conclusions  of  fact  and 
law  the  trial  court  adopted  the  agreed  state- 
ment of  facts  as  his  findings  of  fact  In  the 
case,  and  for  his  conclusions  of  law  simply 
stated:  "Upon  said  facts,  Judgment  should 
be  rendered  for  the  defendants,  which  will 
accordingly  be  now  done."  The  agreed  state- 
ment of  facts  is  also  adopted  by  this  court 
as  its  conclusions  of  fact 

P.  M.  Mllner,  McLanrln  &  Wozencraft,  and 
A.  H.  Oraham,  for  appellant  Flnley,  Knight 
&  Harris,  for  appelleea 

TALBOT,  X  (after  stating  the  fftcts  as 
above).  1.  ^Appellant  was  dissatisfied  with 
the  court's  general  conclusions  of  law  that 
Judgment  should  be  rendered  for  the  defend- 
ants, and  filed  a  motion  requesting  specific 
findings  of  law  upon  several  designated  is- 
sues. This  motion  was  refused,  and  the 
court's  action  upon  It  is  assigned  as  error. 
There  was  and  Is  no  dispute  about  the  facts. 
They  were  agreed  upon,  reduced  to  writing, 
and  submitted  to  the  court  on  the  trial  of  the 
case.  This  agreed  statement  of  the  facts  was 
ad(vted  by  the  trial  court  as  its  conclusions 
of  fact,  and  the  same  is  found  In  the  record 
sent  to  this  court  as  a  full  statement  of  the 
facts  to  be  considered  on  this  appeal.  In  this 
attitude  of  the  record  the  Judge's  refusal  to 
file  sx)eclfic  conclusions  of  law,  expressive  of 
his  views  of  the  legal  questions  Involved,  re- 
sulted in  no  injury  to  appellant,  and  hence 
furnishes  no  isnfficient  ground  for  a  reversal 
of  the  case.  Bank  v.  Stout,  61  Tex.  567; 
Umscheld  r.  Scholz  et  al..  Si  Tex.  265,  16  S. 
W.  1065. 

2.  Appellant  contends,  in  effect,  that  the 
Instrument  declared  on  is  a  check  certified  by 
the  bank  in  the  usual  course  of  banking  busi- 
ness, and  fixed  the  liability  of  the  bank  there- 
on upon  the  happening  of  the  contingency  ex- 
pressed upon  Its  face.  This  proposition  la 
controverted  by  appellees,  and  the  position 
taken  that  the  contract  sued  on,  so  far  as  the 
bank  Is  concerned.  Is  a  surety  or  indemnity 
obligation,  Indemnifying  appellant  to  the  ex- 
tent of  $10,159  against  liability  and  loss  aris- 
ing from  default  of  Sonnefleld  &  Emmins  in 
the  performance  of  the  contract  with  the  first 
National  Bank  Building  Comi>any,  Limited, 
for  the  erection  of  a  building  in  Shreveport, 
La.,  and  Is  ultra  vires,  and  not  binding  uiK>n 
the  bank.  We  think  It  clear  that  the  instru- 
ment In  question  is  not  a  commercial  check, 
certified  In  the  usual  course  of  business,  and 
that  the  principles  applicable  to  such  checks 
cannot  be  Invoked  to  fix  liability  on  the  bank. 
Indeed,  we  think  It  Is  plain  from  the  face  of 
the  Instrument  that  It  is  a  check  or  order 
drawn  and  certified  entirely  outside  of  the 
usual  course  of  banking  business.  Mr.  Dan- 
iel, in  bis  work  on  Negotiable  Instruments^ 
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vol.  2, 1  1566,  defines  a  check  as  follows:  "A 
check  is  a  draft  or  order  upon<  a  bank  or 
banking  house,  purporting  to  be  drawn  upon 
a  deposit  of  funds  for  the  payment  at  all 
events  of  a  certain  sum  of  money,  to  a  cer- 
tain person  therein  named,  or  to  him  or  his 
order  or  to  bearer,  and  payable  Instantly  on 
demand."  Tested  by  this  definition,  the  In- 
strument sued  on  is  lacking  In  more  than  one 
of  the  essential  characteristics  of  this  species 
of  commercial  paper.  It  Is  not  for  the  pay- 
ment of  a  certain  specified  sum  of  money, 
nor  is  It  payable  instantly  on  demand.  Nei- 
ther is  any  amount  by  the  terms  of  the  in- 
strument payable  at  all  events.  On  the  con- 
trary, the  amount  agreed  to  be  paid  is  un- 
certain, and  dependent  on  condition  that  the 
drawers  shall  fail  to  comply  with  the  terms 
of  a  certain  building  contract  existing  be- 
tween them  and  a  third  party,  namely,  the 
First  National  Bank  Building  Oompany,  lim- 
ited, of  Shreveport,  La.,  and  on  the  further 
condition  that  the  drawee  (appellant)  as  sure- 
ty on  the  drawer's  bond  for  the  faithful  per- 
formance of  said  contract  shall  have  become 
legally  liable  on  said  bond.  The  text-writers 
dlflTer  in  their  deflnitlons  of  a  check,  some 
falling  short.  It  is  said,  "of  giving  all  its 
distinguishing  qualities,  and  some  ascribing 
to  it  qualities  which  it  is  not  absolutely  nec- 
essary that  it  should  possess;"  but  the  defini- 
tion quoted  is  sustained  by  many  authorities, 
among  which  are  the  following:  Blair  & 
Hoge  v.  Wilson,  28  Grat  (Va.)  170;  Ridgely 
Bank  v.  Patton,  109  III.  484;  Harrison  v. 
Nicollet  Nat.  Bank,  41  Mhin.  489,  43  N.  W. 
33C,  5  L.  B.  A.  746,  16  Am.  St  Rep.  718; 
Oyster  &  Pish  Co.  v.  Bank,  51  Ohio  St  106, 
36  N.  E.  838 ;  Exchange  Bank  v.  gutton  Bank, 
78  Md.  577,  28  Atl.  563,  23  L.  R.  A.  173; 
Kayanangh  v.  Bank,  59  Mo.  App.  540.  That 
it  shall  be  payable  instantly  on.  demand  and 
unconditionally  for  a  sum  certain  are  cer- 
tainly essential  elements,  and  inasmuch  as 
the  check  or  order  we  are  considering  shows 
on  its  face  that  the  time  of  Its  payment  was 
uncertain,  and  the  amount  which  tbe  bank 
might  become  liable  for  not  definitely  fixed 
by  its  terms,  and  that  its  liability  for  any 
amount  whatever  was  conditioned  and  de- 
pendent upon  the  happening  of  certain  con- 
tingencies, we  are  quite  sure  it  was  not  a 
check  certified  in  the  usual  course  of  busi- 
ness, and  therefore  no  officer  of  the  bank  had 
Implied  authority  to  certify  it  That  the 
president  or  cashier  of  a  bank  ex  officio  has 
Implied  power  to  certify  a  check  drawn  in 
the  usual  course  of  banking  business  when 
presented  for  payment  seems  to  be  well  set- 
tled. Such  a  check  Is  supposed  to  be  drawn 
upon  a  previous  deposit  of  funds,  and  when 
certified  Is  an  appropriation  of  such  funds  to 
the  holder  of  the  check.  In  such  case  the 
money  no  longer  belongs  to  the  drawer. 
Morse  on  Banking,  382.  But,  "without  spe- 
cial authority  conferred  upon  him,  the  officer 
of  a  bank  has  no  implied  authority  to  certify 
anjr  but  commercial  checks — that  is,  those 


drawn  in  commercial  form  in  the  usual  course 
of  business" — and  the  certification  of  other 
than  such  checks  will  not  bind  tbe  banlc,  un- 
less express  authority  for  so  doing  is  shown ; 
so  that,  "if  the  check  bears  upon  It  a  mem- 
orandum that  It  is  to  be  held  as  collateral, 
etc.,  the  cashier's  certification  is  not  In  due 
course,  and  will  not  bind  the  bank  unless  ex- 
pressly authorized."  Dorsey  v.  Abrams,  85 
Pa.  299,  27  Am.  Rep.  657;  2  Daniel  on  Ne- 
gotiable Instruments,  |  1607.  The  proposi- 
tion that  appellant  was  a  bona  fide  holder  of 
the  order  for  value  is  unavailing.  It  was  not 
shown  that  either  the  president  or  tbe  cashier 
of  the  bank  was  expressly  authorized  or  em- 
powered to  certify  said  order,  and  the  face 
of  the  instrument  affected  appellant  with  no- 
tice that  it  was  not  a  commercial  check. 
This  was  sufficient  to  put  appellant  upon  in- 
quiry as  to  the  authority  of  said  officers. 

S.  Treating  the  contract  sued  on  as  a  sure- 
ty or  indemnity  obligation,  indemnifying  ap- 
pellant to  the  extent  of  $10,159  against  lia- 
bility and  loss  arising  from  default  of  Son- 
nefleld  &  Emmlns  in  the  performance  of  their 
contract  with  the  First  National  Bank  Build- 
ing Company,  Limited,  as  we  think  it  should 
be,  then  the  acts  of  the  officers  of  the  bank 
in  entering  into  such  an  obligation  must  l>e 
held  to  be  ultra  vires  and  void.  Section  5136 
of  the  Reviseid  Statutes  of  the  United  States 
provides  that  national  banks  shall  have  pow- 
er "to  exercise  by  its  board  of  directors  or 
duly  authorized  officers  or  agents,  subject 
to  law,  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  banking  busi- 
ness; by  discounting  and  negotiating  prom- 
issory notes,  drafts,  bills  of  exchange  and  oth- 
er evidence  of  debt;  by  receiving  deposits; 
by  buying  and  selling  exchange,  coin  and 
bullion;  by  loaning  money  on  personal  se- 
curity; and  by  obtaining,  issuing  and  circu- 
lating notes  according  to  the  provisions  of 
this  title."  In  construing  this  statute  tbe 
courts  of  the  United  States,  to  whose  inter- 
pretation of  such  laws  the  state  courts  must 
yield,  have  refpeatedly  held,  in  effect,  that 
it  is  not  within  the  corporate  power  of  a  na- 
tional bank  to  become  surety  or  guarantor 
for  another,  or  to  bind  itself  to  answer  for 
the  debt  or  default  of  another.  In  First  Nat. 
Bank  v.  American  Nat  Bank,  173  Mo.  153, 
72  S.  W.  1069,  the  authorities  upon  the  sub- 
ject are  cited  in  extenso,  and  the  mle  de- 
clared to  be  "that  a  national  bank  has  no 
power,  with  or  without  a  sufficient  consid- 
eration, to  agree  or  bind  itself  that  a  draft 
of  A.  upon  B.  will  be  paid;  that  such  agree- 
ment is  a  mere  guaranty,  and  Is  not  within 
the  powers  conferred  upon  such  banks;  and 
that  when  sued  upon  such  a  contract,  the 
bank  can  successfully  interpose  a  defense  of 
ultra  Tires."  In  Bank  v.  PIrle,  82  Fed.  799, 
27  0.  C.  A.  171,  the  rule  is  stated  thus:  "The 
act  of  Congress  under  which  the  bank  was 
organized  confers  no  authority  upon  national 
banks  to  guaranty  the  payment  of  debts  con- 
tracted by  third  parties,  and  acts  of  that 
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nature,  whether  performed  by  the  cashier  of 
his  own  motion  or  by  direction  of  the  board 
of  directors,  are  necessarily  nltra  vires.  A 
national  bank  may  Indorse  or  guaranty  the 
payment  of  commercial  paper  which  It  holds, 
when  It  rediscounts  or  disposes  of  the  same 
In  the  ordinary  conrse  of  business.  Snch 
I>ower,  It  seems,  a  national  bank  may  exer- 
cise as  incident  to  the  express  authority  con- 
ferred on  such  banks  by  the  national  bank- 
ing act  to  discoimt  and  negotiate  promissory 
notes,  drafts,  bills  of  exchange,  and  other 
evidence  of  debt  (People's  National  Bank  v. 
NaUonal  Bank,  101  V.  8.  181,  183,  25  L.  Ed. 
907;  U.  &  Nat  Bank  v.  First  Nat  Bank,  48 
U.  S.  App.  67,  7»  Fed.  296,  24  0.  O.  A.  697); 
but  it  has  never  been  supposed  that  the  board 
of  directors  of  a  national  bank  can  bind  it 
by  contracts  of  suretyship  or  guaranty  which 
are  made  for  the  sole  benefit  and  advantage 
of  others.  The  national  banking  act  confers 
no  such  authority  in  express  terms  or  by  fair 
implication,  and  the  exercise  of  such  power 
by  such  corporations  would  be  detrimental 
to  the  interest  of  depositors,  stockholders, 
and  the  public  generally — citing  Norton  v. 
Bank,  61  N.  H.  589,  60  Am.  Rep.  334;  State 
Nat  Bank  of  St  Joseph  v.  Newton  Nat. 
Bank,  32  U.  S.  App.  52,  58,  68  Fed.  691,  14  0. 
C.  A.  61;  Bank  v.  Smith,  40  U.  S.  App.  690, 
23  O.  0.  A.  80,  77  Fed.  129."  It  follows  that 
the  effort  on  the  part  of  the  president  and 
cashier  of  the  appellee  bank  in  this  case  by 
the  acts  disclosed  to  create  upon  it  an  ob- 
ligation to  Indemnify  appellant,  to  the  ex- 
tent of  the  amount  specified  in  the  instru- 
ment declared  on,  against  liability  and  loss 
arising  from  default  of  Sonnefield  &  Bm- 
mins  in  the  performance  of  their  contract 
with  the  First  National  Bank  Building  Com- 
pany, Limited,  or  to  in  any  manner  answer 
to  tliat  extent  for  such  default,  was  ultra 
vires,  and  not  binding  upon  the  t>ank.  Com- 
mercial Bank  v.  First  Nat  Bank,  97  Tex. 
536,  80  S.  W.  601,  104  Am.  St  Rep.  879; 
Groos  et  al.  v.  Brewster  (Tex.  Olv.  App.) 
55  S.  W.  590;  First  Nat  Bank  v.  American 
Nat  Bank,  173  Mo.  153,  72  S.  W.  1069; 
Bowen  v.  Nat  Bank  (O.  0.)  87  Fed.  430,  and 
cases  dted.  The  foregoing  authorities  also 
sustain  the  view  that  under  the  circum- 
stances of  this  case  the  bank  was  and  is  not 
estopped  to  plead  ultra  vires,  but  the  re- 
marks quoted  from  cases  mentioned  below 
are  especially  applicable.  In  California 
Bank  v.  Kennedy,  167  U.  S.,  loc.  dt  867,  17 
Sup.  Ct  833,  42  L.  Ed.  198,  Mr.  Justice 
White  says:  "Whatever  divergence  of  opin- 
ion may  arise  on  this  question  from  conflict- 
ing adjudications  in  some  of  the  state  courts, 
in  this  court  It  Is  settled  in  favor  of  the 
right  of  the  corporation  to  plead  Its  want  of 
power;  that  is  to  say,  to  assert  the  nullity 
of  an  act  wlilch  is  an  ultra  vires  act."  In 
Central  Transp.  Co.  v.  Pullman  Palace  Car 
Co.,  189  tr.  8.,  at  pages  59  and  60,  11  Sup. 
Ct  488,  36  L.  Ed.  56,  it  is  said:  "A  contract 
of  a  corporation,  which  is  ultra  vires  in  the 
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proper  sense,  that  is  to  say,  outside  the  ob- 
ject of  Its  creation  as  defined  In  the  law  of 
Its  organization,  and  therefore  beyond  the 
powers  conferred  upon  It  by  the  Legislature, 
Is  not  voidable  only,  but  wholly  void,  and 
of  no  l^al  efFect  The  objection  to  the  con- 
tract Is,  not  merely  that  the  corporation 
ought  not  to  have  made  it  but  that  It  could 
not  make  It  The  contract  cannot  be  ratified 
by  either  party,  because  It  could  not  have 
been  authorized  by  either.  No  performance 
on  either  side  can  give  the  unlawful  contract 
any  validity,  or  be  the  foundation  for  any 
right  of  action  upon  It"  It  must  be  borne 
in  mind  tliat  we  are  speaking  of  acts  that 
are  ultra  vires  absolute — that  is,  such  as  are 
"beyond  the  powers  of  the  bank  for  any  pur- 
pose and  under  all  circumstances — and  not 
acts  that  are  ultra  vires  by  circumstance,  or 
such  as  are  beyond  Its  authority  for  some 
purposes  or  under  some  circumstances,  but 
are  within  its  power  under  other  circum- 
stances or  for  other  purposes."  We  regard 
the  acts  involved  In  this  controversy  to  be 
of  the  character  first  named.  Many  of  the 
authorities  cited  and  discussed  by  appellant 
have  reference  to  acts  ultra  vires  by  cir- 
cumstances unknown,  and  hence  not  applica- 
ble to  the  facts  of  this  case. 

4.  There  is  no  assignment  of  error  com- 
plaining of  the  Judgment  In  favor  of  Illing- 
worth,  and  the  only  remaining  question  re- 
quiring notice  Is  whether  or  not  J.  B.  Adous 
became  and  was  Individually  liable  upon  the 
obligation  sued  on.  Such  liability  is  claim- 
ed by  appellant  upon  the  ground  that  Son- 
nefield &  Elmmlns  did  not  at  the  date  of  the 
giving  of  the  order,  have  money  on  deposit 
in  the  bank  sufficient  to  pay  the  same,  and 
that  Adone  by  certifying  the  said  order,  "as 
per  terms  and  conditions  therein  expressed," 
falsely  led  the  appellant  to  believe  that  the 
sum  named  In  said  obligation  was  on  de- 
posit to  the  credit  of  said  Sonnefield  &  Bm- 
mins,  and  would  t>e  held  by  the  bank  to  pro- 
tect appellant  in  the  event  It  should  become 
legally  liable  on  its  bond  to  the  First  Na- 
tional Bank  Building  Company,  Limited. 
This  proposition  cannot  be  maintained.  It 
clearly  appears  that  J.  B.  Adone,  in  certify- 
ing and  signing  the  instrument  acted  as  an 
officer  of  the  bank,  and  with  a  view  of  bind- 
ing only  the  bank.  He  made  no  misrepre- 
sentations whatever,  so  far  as  the  evidence 
shows,  and,  having  acted  simply  as  an  officer 
of  the  bank,  and  no  liability  being  fixed  upon 
the  bank,  Adoue  is  not  individually  liable. 
Bank  v.  Bank,  87  S.  W.  1032,  13  Tex.  Ct 
R^.  181;  Holt  V.  Bank  (0.  C.)  25  Fed.  812. 
Again,  as  the  check  sued  on  was  not  a  cer- 
tified check.  Issued  in  the  usual  course  of 
business,  the  presumption  would  not  obtain, 
or  could  not  be  indulged,  as  it  would  or  could 
be  In  the  case  whare  such  a  check  was  given, 
that  funds  had  been  deposited  with  the  bank 
to  meet  It.  The  face  of  the  instrument  was 
notice  to  appellant  of  that  fact  and  that  it 
did  not  have  the  effect  to  appropriate  any 
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dei>osIt  of  Sonnefleld  &  Emmlns  to  Its  i>ay- 
ment  Adoue  did  not  represent  that  there 
were  «uch  funda  on  deposit  for  tbat  pur- 
pose, and  be  cannot  be  charged  with  having 
deceived  or  misled  appellant  Into  the  belief 
that  there  were  by  th^  mere  certification  of 
the  order.  If  appellant  was  Ignorant  of  the 
fact  that  no  funds  of  Sonnefleld  &  Bmmina 
were  in  the  banlc  to  meet  the  order,  It  most 
be  attributed  to  its  neglect  and  want  of  in- 
vestigation. There  were  in  fact  no  such 
funds,  and  inquiry  would  have  disclosed  to 
appellant  that  fact.  The  action  of  the  court 
In  rendering  Judgment  for  appellees  embraces 
a  finding  that,  under  the  facts  and  circum- 
stances disclosed  by  the  evidence,  there  was 
no  such  misrepresentation  or  concealment 
on  the  part  of  Adoue  as  to  render  him  In- 
dividually responsible  for  the  amount  of  the 
order,  and  we  think  such  finding  warranted 
by  the  evidence,  and  it  will  not  be  disturbed. 
Certainly,  the  court  was  not  authorized,  un- 
der the  circumstances,  to  declare,  as  a  mat- 
ter of  law,  that  the  mere  unauthorized  act 
of  certifying  and  signing  the  order  constitut- 
ed such  a  legal  fraud  upon  appellant  as  ren- 
dered Adoue  personally  liable. 

Believing  no  reversible  error  is  aiqiwrent 
of  record,  the  judgment  of  the  court  below 
Is  affirmed. 


PULASKI  STAVE   CO.  v.  SALE. 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1908.) 

1.  Fbauds,  Statdtk  or— PaoinsE  to  Answeb 
FOB  Debt  of  Anoteeb— Cbedit  Given  to 
Pbomisob. 

In  an  action  for  the  price  of  goods  fur- 
nished to  defendant's  employes  subsequent  to  a 
promise  by  defendant  to  pay  for  same,  the  stat- 
ute of  frauds  is  no  defense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  JS  35-46.] 

2.  AppbaI/— Detebmination— Revebsai.. 

In  an  action  for  the  price  of  goods  sold, 
where  the  evidence  was  conflicting,  but  showed 
tbat  defendant  was  charged  with  an  order  tliat 
had  never  been  paid,  which  was  admitted  by 
plaintiff,  the  judgment  will  be  reversed,  with 
directions  to  enter  a  judgment  less  the  amount 
of  the  order. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4690.] 

Appeal  from  Circuit  Court,  Lee  County. 

"Not  to  be  officially  reported." 

Action  by  0.  W.  Sale  against  the  Pulas- 
ki Stave  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Judgment  re- 
versed, with  directions. 

Gourley,  Redwlne  &  Qonriey,  for  appel- 
lant.    B.  Blakey,  for  appellee. 

NUNN,  J.  This  action  was  instituted  by 
appellee  to  recover  of  appellant  an  alleged 
balance  of  indebtedness  of  1380.98,  created 
In  the  year  1906.  The  account  filed  with  ap- 
pellee's petition  is  made  up  of  an  account  of 
$103.81  for  goods  delivered  to  one  Wade 
Blankenship  and  97  orders  of  different  dates 


drawn  by  Wade  Blankenship  and  others  upon 
appellee  for  goods  and  supplies,  amounting, 
as  alleged,  to  $404.95,  and  for  $12.22  fur- 
nished directly  to  appellant,  which  sum  Is 
admitted  by  it  to  be  correct,  making  tbe 
whole  amount  $580.98.  This  amount  is  cred- 
ited by  a  che^  given  by  appellant,  dated 
July  6,  1906,  for  $200,  leaving  a  balance  of 
$380.98,  as  claimed  by  appellee.  Appellee  al- 
leged in  substance  in  his  petition  tliat,  be- 
fore the  goods  and  supplies  were  sold  and 
delivered  by  him,  appellant,  by  its  president, 
J.  C.  Parker,  requested  him  to  furnish  same 
to  its  employes  and  promised  to  pay  for 
same;  ttiat  for  several  months  it  paid  such 
accounts  without  objection.  Appellant  an- 
swered, controverting  all  tbe  all^ations  of 
the  petition,  and  pleaded  the  statute  of 
frauds.  On  motion  of  api)ellant  the  action 
was  transferred  to  tbe  equity  docket  and  re- 
ferred to  the  master  commissioner  to  take 
proof  and  report  the  state  of  accounts  ex- 
isting between  the  parties.  The  proof  was 
taken  and  report  made,  showing  that  appel- 
lee was  entitled  to  recover  tbe  amount  sued 
for.  Exceptions  were  filed  by  appellant  to 
the  report,  the  case  tried,  and  the  court  sus- 
tained the  commissioner's  report,  rendering  a 
judgment  for  tbe  whole  amount 

The  proof  is  very  conflicting,  and  we  would 
not  feel  authorised  to  disturb  the  Judgmoit 
of  the  court  If  it  had  found  In  behalf  of  ap- 
pellant; but  some  weight  should  l>e  given  to 
the  judgment  of  the  chancellor.  The  statute 
of  frauds  does  not  apply  to  the  facts  of  this 
case.  Appellant  did  not  promise  to  pay  the 
debts  of  Its  employes  which  had  already  been 
created.  In  such  a  case  a  promise  in  writ- 
ing would  have  been  necessary  to  bind  it. 
But  the  promise  was  made  before  the  goods 
were  obtained,  and  appellee  parted  with  his 
goods  upon  the  faith  of  the  promise  by  ap- 
pellant to  pay  for  same.  But  upon  an  ex- 
amination of  the  record  we  flnd  that  the 
commissioner  and  court  erred  in  ascertaining 
the  total  amount  of  the  97  orders  to  t>e  $464.- 
95,  for  the  correct  total  is  $462.65,  leaving 
a  difference  of  $2.40.  This  Is  a  small  sum, 
and  we  would  not  reverse  for  this  error 
alone;  but  the  court  also  erred  in  charging 
appellant  with  an  order  of  $46.31,  drawn  by 
Blankenslilp,  to  be  entered,  when  paid,  as  a 
credit  on  his  account.  It  was  never  paid,  is 
one  of  the  orders  sued  on,  and  aids  In  mak- 
ing up  the  sum  total  of  the  orders.  This  Is 
admitted  by  appellee  in  his  d^rasltlon.  Tills 
would  be  corriect.  If  the  account  against 
Blankenship  had  been  credited  with  that 
sum  and  appellee  had  sued  for  the  balance 
of  the  account;  but  he  sued  for  the  whole 
account  The  judgment  of  the  lower  court 
had  the  effect  to  charge  appellant  with  the 
$46.31  twice.  It  appears  tliat  the  judgment 
of  the  lower  court  should  Iiave  been  $332.28, 
instead  of  $380.98. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  reversed,  with  directions  to 
enter  a  Judgment  for  that  amount. 
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UODD  et  al.  T.  PITTSBURa,  C,  O.  &  ST. 

L.  R.  CX>.  et  al. 
(Oonrt  of  Appeals  of  Keatucky.    Jaa.  14,  1908.) 

1.  GOBPORATIORB— MlBAFPKOPKIATION  Or  OOB- 
PORATE    ElABNIHaS  —  RECOVEBT   AT    SUIT  OT 

MiNOBiTY  Stockholdebs— Attorney's  Fees 

Paid  by  Corporation. 

In  a  suit  by  minority  stockholders  of  a  cor- 
poration against  a  railroad  company  for  its 
WTonsful  appropriation  of  the  assets  and  earn- 
ing of  the  corporation,  resulting  in  another 
railroad  company  recovering  judgment  against 
the  corporation,  attorney's  fees  paid  by  the  cor- 
poration in  defense  of  the  action  resulting  in 
the  judgment  are  not  recoverable  as  a  part  of 
the  costs. 

2.  Same— Nature  of  Liability  fob  Loss. 

A  bridge  company  contracted  with  several 
Northern  railroads  and  one  Southern  road  for 
the  ose  by  them  of  its  bridge  on  payment  of 
equal  charges  sufficient  to  provide  for  annual 
dividends  and  a  sinking  fund.  One  of  the 
Northern  roads,  tiy  virtue  of  its  control  of  t&e 
bridge  company,  required  the  latter  to  pay  re- 
bates to  the  Northern  roads,  to  the  exclusion  of 
the  Southern  road,  which  afterwards  recovered 
judgment  against  the  bridge  company  for  its 
proportion  of  the  rebates.  Held,  that  the  loss 
suffered  by  the  bridge  company  was  a  tort  com- 
mitted against  it  by  the  railroad  company  con- 
trolling !l^  rendering  the  railroad  company^  liable 
for  the  entire  loss  at  the  suit  of  the  minority 
stockholders  of  the  bridge  company. 

3.  Judoubno^-Res  Judicata— Mattebs  Oon- 
OLUDED— Nature  of  Cause  of  Action. 

A  decision  in  an  action  by  minority  stock- 
holders of  a  corporation  to  compel  defendant  to 
satisfy  a  judgment  against  the  corporation  in 
an  action  on  a  contract,  which  denies  relief,  is 
not  conclusive  on  the  right  of  the  minority 
stockholders  to  compel  defendant  to  satisfy  a 
judgment  against  the  corporation  for  a  tort 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §{  1092-1090.] 

4.  Appeal  and  Error— Failube  to  Present 
Question  Below— Depastube  in  Plead- 
ing. 

Where,  in  a  suit  by  minority  stockholders 
of  a  corpmation  to  compel  defendant  to  pay  a 
judgment  rendered  against  the  corporation,  the 
reply,  on  which  issue  was  joined,  advanced  tBe 
theory  of  a  right  of  recovery  for  fraud  commit- 
ted by  defendant,  and  the  matter  was  litigated 
en  that  issue,  defendant  could  not  on  appeal 
defeat  a  recovery  on  the  ground  that  the  theory 
of  fraud  was  a  departure  and  could  not,  under 
the  circumstances,  be  made  the  foundaticm  of 
the  action. 

5.  Pleadino— Reply- Defenbitb  Matter. 

Where,  in  a  suit  by  minori^  stockholders 
of  a  corporation  to  compel  defendant  to  satisfy 
a  Judgment  ajminst  the  corporation,  defendant 
relied  on  a  decision  of  the  court  denying  relief 
to  the  stockholders,  demanding  that  defendant 
should  satisfy  another  judgment  against  the  cor- 
poration in  an  action  on  contract,  a  reply  ad- 
vancing the  theory  that  the  ground  of  recovery 
was  based  on  a  tort  committed  by  defendant, 
was  available  under  dv.  Code  Prac.  |  101,  au- 
thorizing a  pleading  of  equitable  matter  of 
ayoidance  or  estoppel,  etc 

6.  Oorpobations— Misappropriation  of  Oob- 
fobatb  Funds  —  Actions  by  Minobitt 
Stockholdebs. 

A  railroad  company  owned  a  majority  of 
the  stock  of  a  bridge  company  and  of  defendant, 
another  railroad  company.  The  bridge  company 
contracted  with  defendant  and  other  railroads 
for  the  use  by  them  of  its  bridge.  The  princi- 
pal officers  of  defendant  were  the  officers  of  the 
bridge  company,  and  by  reason  of  such  control 
the  earnings  of  the  bridge  company  were  wrong- 
fully divided  for  the  benefit  of  defendant    HeM, 


that  defendant,  in  a  suit  by  minority  stockhold- 
ers of  the  bridge  company,  must  pay  the  loss 
sustained,  and  the  railroad  company  controlling 
defendant,  having  received  no  benefit  from  ike 
wrongful  division  of  the  earnings,  was  not 
liable. 

7.  Sauk. 

A  bridge  company  contracted  with  railroads 
for  the  use  by  th»n  of  its  bridge  on  payment 
of  equal  charges  sufficient  to  provide  for  annual 
dividends  and  a  sinking  fund.  One  of  the  con- 
tracting railroads,  by  virtue  of  its  control  of  the 
bridge  company,  wrongfully  divided  the  surplus 
earnings  oif  the  bridge  company  to  the  exclusion 
of  another  contracting  railroad,  which  after- 
wards recovered  judgment  against  the  bridge 
company  for  its  share  of  the  earnings  so  appro- 
priated. Held,  that  the  railroad  company  mis- 
appropriating the  funds  could  not  defeat  a  re- 
covery of  the  loss  sustained,  at  the  suit  of  the 
minority  stockholders  of  the  bridge  compctny,  on 
the  theory  that  the  division  of  earnings  was  in- 
tra vires  and  made  to  carry  out  a  bona  fide 
scheme  to  conserve  the  interest  of  the  bridge 
company  from  competition. 

8.  LiuiTATioN    OF   Acnons  —  Accbual    of 
Cause  of  Action. 

Tbe  right  of  minority  stockholders  of  a  cor- 
poration to  comxiel  defendant,  controlling  it, 
to  satisfy  a  judgment  obtained  a^inst  it,  based 
on  the  fraudulent  division  by  defendant  of  the 
surplus  earnings  of  the  corporation,  accrues 
when  the  corporation  is  compelled  to  pay  the 
judgment,  and  not  when  the  wrongful  division 
of  the  earnings  was  made ;  a  juncture  of  wrong 
and  damage  giving  rise  to  a  cause  of  action. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  John  L.  Dodd  and  others  against 
the  Pittsburg,  Cincinnati,  Chicago  ft  St.  Louis 
Railroad  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed and  remanded. 

Kohn,  Baird,  Sloes  &  Kohn,  W.  O.  Harris, 
and  J.  C.  Dodd,  for  appellants.  Helm  & 
Helm,  Helm,  Bruce  &  Helm,  and  Lawrence 
Maxwell,  Jr.,  for  appellees. 

LASSINO,  J.  Appellants  were  the  plain- 
tiffs in  the  circuit  court,  and  the  present  ap- 
peal Is  from  a  judgment  of  the  Jefferson  dr- 
cult  court,  rendered  January  7,  1905,  dismiss- 
ing the  ninth  paragraph  of  the  amended  peti- 
tion, filed  October  16,  1903,  and  supplemented 
and  extended  by  amendments  of  February 
25,  1904,  and  October  29,  1904.  Many  of  the 
questions  involved  have  been  settled  by  this 
court  in  a  previous  appeal  in  this  same  case, 
reported  in  115  Ky.  176,  72  a  W.  822,  74  S. 
W.  1096,  under  the  tlUe  "Pittsburg,  C,  a  ft 
St.  L.  Ry.  Co.  et  al.  v.  Dodd  et  al.,"  and  me 
shall  not  In  this  opinion  go  over  what  was 
there  decided. 

After  the  case  was  returned  to  the  trial 
court  the  plaintlltS  amended  the  ninth  para- 
graph of  tbelr  previous  pleading,  filed  Octo- 
ber 15,  1903,  and  the  present  appeal  deals  ex- 
clusively with  the  ninth  paragraph  and  its 
amendments  and  the  proceedings  thereon.  In 
that  paragraph  it  was  alleged  In  substance 
that  on  March  11,  1002,  a  judgment  was  ren- 
dered against  the  Louisville  Bridge  Company, 
in  favor  of  the  IjOuisTllle  &  Nashville  Rail- 
road Company,  for  certain  rebateB.of  tollSi.ac- 
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crulng  during  the  years,  1888,  1889,  1890,  and 
1891,  amounting,  with  interest  computed 
down  to  March  11,  1902,  to  the  sum  of  $259,- 
280.61  and  costs ;  that,  Aom  of  Interest,  the 
principal  covered  In  the  Judgment  was  $150,- 
775.88.  The  paragraph  then  proceeds  with 
other  allegations  In  general  to  the  effect  that 
the  judgment  so  recovered  had  not  yet  been 
paid,  but  that  the  defendant  Pittsburg,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany was  endeavoring  to  cast  the  burden  of 
the  Judgment  upon  the  bridge  company,  with 
a  prayer  that  the  bridge  company  and  de- 
fendant be  required  to  make  Immediate  de- 
mand upon  the  Pittsburg,  Cincinnati,  Chica- 
go &  St.  Louis  Railway  Company  to  pay,  and 
that  that  company  be  required  to  pay  Into  the 
treasury  of  the  bridge  company  a  sufficient 
amount  to  satisfy  the  said  Judgment  On 
December  12,  1903,  the  parties  to  this  litiga- 
tion entered  into  a  written  agreement,  set- 
tling all  of  their  differences,  but  expressly 
reserving  to  the  plaintiffs  and  for  further 
litigation  any  loss  to  which  the  bridge  com- 
pany might  be  subjected  by  virtue  of  the 
matters  set  forth  In  the.  ninth  paragraph 
above  referred  to,  growing  out  of  the  Judg- 
ment which  the  Louisville  &  Nashville  Rail- 
road Company  had  recovered  against  the 
bridge  company  for  the  rebate  of  tolls  In  the 
years  aforesaid.  The  manner  of  the  rebat- 
ing of  these  tolls  is  fully  set  forth  and  ex- 
plained In  the  opinion  of  this  court  in  115 
Ky.  176,  72  S.  W.  822,  74  S.  W.  1096. 

By  an  amended  pleading  filed  by  the  plain- 
tiffs on  February  25,  1904,  this  agreement  of 
December  12,  1903,  Is  In  general  terms  set 
out,  and  It  Is  further  there  alleged  that  the 
defendant  Pittsburg,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company  paid  only  a  part 
of  the  Judgment  recovered  against  the  bridge 
company,  leaving  unpaid  and  casting  as  a 
loss  upon  the  bridge  company  a  certain  por- 
tion which  the  bridge  company  was  required 
to  pay,  and  which  amounted  on  the  date  of 
payment,  to  wit,  January  11,  1904,  to  the 
sum  of  $144,329.28.  In  general  terms  it  is 
allied  that  this  amount,  which  tb6  bridge 
company  was  required  to  pay,  was  the  re- 
sult of  a  wrongful  appropriation  of  the  as- 
sets and  earnings  of  the  bridge  company  by 
the  Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company,  and  that  during  the  time 
these  rebates  were  being  made,  for  which  the 
Judgment  of  the  Louisville  &  NashvUIe  Rail- 
road Company  was  recovered,  the  Pittsburg, 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company  had  derived  a  profit  of  $304,412.95. 
By  stipulation  of  the  parties  it  Is  agreed  that 
these  amounts  are  correct.  The  pleading  of 
February  25,  1904,  prays  Judgment  against 
the  Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company  for  the  sum  of  $144,329.28, 
with  Interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  January  11,  1904,  and 
costs.  The  amended  pleading  of  date  October 
29,  1904,  refers  to  a  matter  of  attorney's  fees 
paid  by  the  bridge  company  In  defense  of  the 


suit  of  the  Louisville  &  Nashville  Railroad 
Company,  which  resulted  in  tlie  Judgment 
above  referred  to ;  and  as  the  court  is  of  the 
opinion  that  the  attorney's  fees  cannot  be 
recovered  as  a  part  of  the  costs,  It  will  not  be 
necessary  here  to  consider  that  pleading. 
See  Gaar  v.  Louisville  Banking  Co.,  74  Ey. 
(11  Bush)  180,  21  Am.  Rep.  209. 

The  Louisville  &  Nashville  Railroad  Com- 
pany recovered  another  Judgment  against  the 
Louisville  Bridge  Company  for  Its  proportion 
of  the  rebates  of  tolls  for  the  years  1892, 1S93, 
1894,  and  1895,  which  was  before  this  court  hi 
106  Ky.  674,  51  S.  W.  185.  On  the  previous 
appeal  In  this  case  (115  Ky.  176,  72  S.  W.  822, 
74  S.  W.  1096)  the  plaintiffs  sought  t»  recover 
against  the  appellee  for  the  loss  sustained  in 
the  payment  of  this  Judgment;  but  that  con- 
tention was  denied  In  ttie  Judgment  of  this 
court  in  115  BCy.  176,  72  S.  W.  822,  74  S.  W. 
1006.  It  Ifl  contended  by  appellees  that  the 
principle  of  that  Judgment  enforces  a  decision 
against  the  contention  of  the  appellants  made 
here,  even  If  it  be  not  a  foreclosure  of  the 
contention  under  the  principles  of  res  Judi- 
cata. The  contention  of  the  appellants  Is  that 
the  loss  which  they  desire  in  this  proceeding 
to  restore  to  the  bridge  company  grows  out 
of  a  tort  of  the  Pittsburg,  Cinchmati,  Chicago 
&  St  Liouls  Railway  Company,  while  there 
was  no  feature  of  tort  so  far  as  the  bridge 
company  was  concerned  in  the  Judgment  re- 
covered by  the  Louisville  &  Nashville  Rail- 
road Company  In  the  case  decided  In  106  Ky. 
674,  51  S.  W.  185,  and  for  which  a  recoup- 
ment was  denied  In  115  Ky.  176,  72  S.  W.  822, 
74  S.  W.  1096,  and  that,  therefore,  they  are 
not  estopped,  either  by  the  principles  of  tes 
Judicata  or  precedent  of  the  former  case. 
Both  parties  seriously  contend  for  and  against 
the  claim  on  the  ground  of  tort  as  an  original 
proposition,  and  this  requires  a  short  state- 
ment of  the  main  features  of  the  case. 

While  a  vast  quantity  of  evidence  has  been 
Introduced  and  the  record  la  exceptionally 
large,  the  facts  which  control  the  question  at 
bar  are  few  and  not  disputed.  The  dispute 
attaches  mainly  to  the  deductions  drawn  from 
the  admitted  facts.  It  appears  that  the  Louis- 
ville Bridge  Company  was  organised  with  a 
capital  of  $1,500,000,  all  of  which  was  paid 
In,  and  that  this,  together  with  $800,000  bor- 
rowed on  an  Issne  of  bonds  secured  by  mort- 
gage, constlnjcted  and  equipped  the  bridge, 
which  was  open  for  traffic  on  February  12, 
1870.  Of  its  total  capital,  consisting  of  15.- 
000  shares,  the  Pennsylvania  Railroad  owns 
and  has  owned,  at  least  since  1880,  as  agreed 
by  the  parties,  9,006  shares,  giving  it  a  con- 
trol In  stockholders'  meeting;  and  It  further 
appears  from  the  stipulation  that  the  Penn- 
sylvania Railroad  owns  all  of  the  stock  of 
the  Pennsylvania  Company,  and  It  Is  not  dis- 
puted that  the  Pennsylvania  Company  man- 
ages all  of  the  railroad  interests  of  the  Penn- 
sylvania Railroad  west  of  Pittsburg,  and 
that  In  turn  the  Pennsylvania  Company  own- 
ed and  controlled  tlw  JeffersonviUe,  Madison 
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&  Indianapolis  Railway,  whlcb,  with  other 
railroads,  In  the  year  1800  was  consolidated 
Into  the  appellee  Pittsburg,  Cincinnati,  Chica- 
go &  St  Louis  Railway  Company,  and  that 
by  this  consolidation  the  Pittsburg,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany assumed  all  of  the  obligations  of  the  Jef- 
fersonriUe,  Madison  &  Indianapolis  Railroad 
Company,  and  it  is  stipulated  that  the  Penn- 
sylvania Railroad  Company  owns,  and  has 
always  owned  since  the  consolidation,  57  per 
cent  of  the  stock  of  the  Pittsburg,  Cincinnati, 
Chicago  &  St  Louis  Railway  Company.  It 
appears  that  on  June  6,  1872,  the  LouisrlUe 
Bridge  Company,  together  with  the  Loulfiville 
&  Nashville  Railroad  Company,  which  was 
the  only  railroad  approaching  the  bridge, 
which  spans  the  Ohio  river  at  Louisville,  from 
the  south,  and  the  JeCCersonviUe,  Madison  & 
Indianapolis  Railroad,  and  the  Ohio  &  Mis- 
sissippi Railroad,  then  the  only  railroads  ap- 
proaching it  from  the  north,  entered  into  a 
written  contract  whlcb  is  set  forth  In  full 
on  the  former  appeal  of  the  case  in  115  Ky. 
176,  72  S.  W.  822,  74  S.  W,  1096.  It  Is  not 
necessary  again  to  set  forth  the  contract  here. 
The  general  plan  of  that  contract  was  to  keep 
up  merely  the  corporate  organization  of  the 
bridge  company,  and  to  pay  Its  operating  ex- 
penses and  taxes,  and  to  provide  a  sinking 
fund  to  retire  Its  Indebtedness  of  $800,000  at 
its  maturity  in  1888,  and  to  pay  a  semian- 
nual dividend  to  its  stockholders.  The  rail- 
roads assumed  the  management  and  control 
of  its  property  and  while  the  contract  pro- 
vided that  the  toils  should  be  fixed  at  a  sum 
soflSdent  in,  the  aggregate  to  raise  a  sum  suill- 
dent  to  meet  the  fixed  charges,  this  provision 
was  very  soon  breached.  From  the  beginning 
the  railroads  in  e^ect  fixed  the  tolls. 

During  the  first  years  of  operation  under 
the  contract  all  of  the  surplus  earnings  were 
paid  over  to  the  sinking  fund  to  retire  the 
bonded  indebtedness.  In  1875  the  Ohio  & 
Mississippi  Railroad  Company,  through  its 
president,  complained  that  the  tolls  were  ex- 
cessively high,  and  that,  unless  reduced,  it 
would  retire  from  the  contract  under  a  clause 
which  permitted  this  upon  two  years'  notice. 
It  seems,  however,  that  nothing  was  done 
imder  this  threat,  but  that  in  the  latter  part 
of  1880,  or  the  first  part  of  1881,  a  meeting 
was  held  at  which  the  bridge  company,  the 
Ohio  &  Mississippi  Railroad  Company,  and 
the  JefFereonyille,  Madison  &  Indianapolis 
Railroad  Company  were  represented.  At  this 
meeting  it  was  agreed  that  the  tolls  should 
not  be  reduced,  but  that  the  contribution  to 
the  sinking  fund  of  the  bridge  company  should 
be  reduced,  and,  instead  of  paying  over  all 
of  the  surplus  earnings,  they  should  pay  over 
only  an  amount  of  $36,500  per  annum,  which 
was  calculated  to  be  a  sufScient  contribution 
to  retire  the  bonds  at  their  maturity  in  1888, 
and  this  sum  did  subsequently  retire  the 
bonds  and  leave  a  small  surplus.  At  that 
meeting  it  was  further  agreed  that  all  of  the 
earnings  of  the  bridge  company,  and  It  ap- 


pears that  it  had  certain  terminal  properties 
which  it  rented  and  probably  other  sources  of 
Income,  should  be  turned  over  to  a  common 
fund,  and  that  after  the  payment  of  the  fixed 
charges  the  balance  should  be  divided  among 
the  Northern  roads  In  the  proportion  of  the 
traffic  furnished  by  them  respectively.  It  ap- 
pears that  the  Louisville  &  Nashville  Railroad 
Company  was  not  Invited  to  this  conference, 
and  bad  no  part  In  It,  and  was  never  ap- 
prised of  It,  but,  on  the  contrary,  that  this 
arrangement  was  concealed  from  the  Louis- 
ville &  Nashville  Railroad  Company  until 
about  the  year  1888. 

.\t  the  time  of  this  agreement,  in  1880  or 
1881,  it  appears  from  the  agreed  stipulation 
that  the  Pennsylvania  Railroad  Company, 
then  acting  In  Its  stockholding  Interest  In 
the  bridge  company,  elected  three  out  of  five 
of  the  members  of  the  board  of  directors  of 
the  Louisville  Bridge  Company,  and  at  that 
time  and  thereafter  actually  elected  as  lt» 
representatives  on  that  board  the  first,  sec- 
ond, and  third  vice  presidents  of  the  Penn- 
sylvania lines  west  of  Pittsburg,  and  that 
during  the  whole  time  of  the  present  contro- 
versy these  officers  were  elected  without  ref- 
erence to  their  individual  personality,  bat 
wholly  by  virtue  of  the  fact  that  they  occu- 
pied these  respective  positions  In  the  Penn- 
sylvania interest  It  further  appears  that  at 
none  of  the  times  in  controven^y  did  any  of 
these  officers  thus  elected  in  the  Pennsylva- 
nia interest  have  any  stock  in  the  bridge  com- 
pcuiy,  and  none  of  them  was  paid  any  salary 
by  the  bridge  company,  but  all  received  their 
entire  compensation  from  the  other  Pennsyl- 
vania Interests.  It  further  appears  from  the 
evidence  that  the  meetings  of  the  stockhold- 
ers of  the  bridge  company  were  merely  per- 
functory, and  that  In  fact  Its  whole  directory 
was  elected  by  the  stock  of  the  Prainsylvania 
Railroad,  and  that  the  meetings  of  the  board 
of  directors  were  few  and  far  between.  Un- 
der these  circumstances  the  agreement  to 
keep  the  tolls  of  the  bridge  company  at  a 
rate  in  excess  of  the  contract  and  to  divide 
the  surplus  between  the  two  railroads  whlcb 
came  to  it  from  the  north,  was  made,  and  a 
letter  of  Instructions  was  written  by  an  offi- 
cer of  the  Pennsylvania  Company  to  the  ac- 
counting officer  of  the  bridge  company,  giv- 
ing him  a  form  for  keeping  the  accounts 
and  for  the  division  of  this  surplus,  and  ex- 
pressly excluding  from  participation  the  Lou- 
isville &  Nashville  Railroad  Company.  Un- 
der this  arrangement  the  tolls  were  maintain- 
ed far  In  excess  of  raising  an  amount  equal 
to  pay  the  fixed  charges  provided  for  in  the 
contract  of  June  5,  1872,  and  the  surplus 
was  divided  among  the  Northern  railroads 
from  tbe  year  1880  down  to  and  Including 
the  year  1891. 

Shortly  after  the  agreement  was  made  the 
Looisville,  Evansvllle  &  St  Louis  Railroad 
Company,  called  the  "St  Louis  Air  Line,'* 
and  tbe  Louisville,  New  Albany  &  Chicago 
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Hallway  Company,  called  the  "Monon,"  were 
Incorporated,  and  were  permitted  to  partlcl- 
pate  In  the  surplus  earnings  of  the  bridge 
company.  Botb  of  tbese  latter  railroads,  the 
"Air  Line"  and  the  "Monon,"  as  well  as  the 
Ohio  &  Mississippi  Railway  Ck>mpany,  failed 
and  went  into  the  hands  of  a  receiver  before 
the  initiation  of  anV  of  the  litigation  here 
concerned.  It  is  stipulated  that  during  the 
years  1881  to  1891,  both  Inclusive,  there  was 
rebated  out  of  the  surplus  earnings  of  the 
bridge  company  to  the  appellee  and  its  pred- 
ecessor, whose  obligations  It  assumed,  the 
sum  of  $900,787.02,  and  that  for  the  years 
1888  to  1801,  both  inclusive,  there  was  re- 
bated to  the  appellee  and  its  predecessor,  out 
of  these  surplus  earnings,  the  sum  of  $304,- 
412.95.  These  amounts,  by  stipulation,  are 
agreed  to  be  so  much  profit  to  the  appellee 
and  its  predecessor  out  of  the  surplus  earn- 
ings of  the  bridge  company,  which  were  ac- 
cumulated In  breach  of  the  contract  between 
the  railroads  and  the  bridge  company.  In 
this  division  of  the  surplus  earnings  among 
the  Northern  railroads  the  Louisville  &  Nash- 
ville Railroad  Company  was  entirely  Ignored 
and  the  distribution  was  concealed  from  It, 
and  In  this  way  that  proportion  of  the  sur- 
plus earnings  which  were  exacted  from  the 
traffic  furnished  by  It  in  violation  of  the  con- 
tract of  June  6,  1872,  was  divided  among  the 
Northern  railroads;  and  it  was  to  recover 
this  wrongful  exaction  that  the  Louisville  Sc 
Nashville  Railroad  Company  Instituted  two 
actions  against  the  Louisville  Bridge  Com- 
pany in  the  year  1892.  It  (the  Louisville  & 
Nashville  Railroad  Company)  discovered 
somewhere  in  the  year  1888  that  it  was  being 
discriminated  against  under  the  contract  of 
June  6,  1872,  and  that  the  discriminatory 
toils  exacted  upon  Its  traffic  crossing  the 
bridge  were  being  divided  wholly  among  the 
Northern  railroads.  An  inquiry  was  set  afoot 
which  resulted  in  a  meeting  of  the  railroads 
patronizing  the  bridge  at  Cincinnati,  by  vir- 
tue of  which  It  was  agreed  that,  beginntng 
with  January  1,  1902,  the  railroads  on  the 
north  would  pay  to  the  brtdge  company  the 
proportion  of  the  surplus  tolls  which  belong- 
ed to  the  Louisville  8c  Nashville  Company,  If 
it  was  finally  adjudged  to  be  entitled  under 
tbe  contract  of  June  5,  1872,  to  participate 
In  tbe  surplus.  The  "Monon"  alone  disagreed 
to  this  arrangement  and  defaulted  in  the  pay- 
ment of  any  tolls,  which  brought  about  a  loss 
which  was  adjudged  on  the  former  appeal 
In  115  Ky.  176,  72  S.  W.  822,  74  S.  W.  1006. 
Likewise  the  "Air  Line,"  while  entering  Into 
the  agreement,  defaulted  in  the  payment  of 
a  small  amount  of  tolls,  which  was  adjudged 
on  tbe  previous  appeal;  but  none  of  these 
defaults  has  any  bearing  upon  tbe  question 
now  before  tbe  court 

The  manner  in  which  these  rebates  were 
conducted,  in  short,  was  this:  The  Louis- 
ville &  Nashvirie  Railroad  Company,  from 
the  making  of  the  contract  and  during  the  en- 


tire period  covered  by  this  Utlgatlcm,  receiv- 
ed its  interchange  of  traffic  from,  and  deliv- 
ered its  interchange  of  traffic  to,  tbe  North- 
ern railroads,  and  permitted  the  Northern 
railroads  to  keep  the  accounts.  The  bridge 
company  never  for  Itself  kept  an  account  of 
the  traffic  that  passed  over  Its  bridge,  but  re- 
ceived its  account  from  the  railroads,  and  in 
this  way  the  accounts  of  its  entire  traffic 
were  furnished  to  it  by  the  Northern  rail- 
roads in  one  account,  which  did  not,  prior  to 
1892,  separate  the  Louisville  &  Nashville 
traffic  delivered  to  tbe  Northern  roads  from 
the  traffic  of  the  Northern  roads  delivered  to 
the  Loutsvilfe  &  Nashville,  and  thus  the  en- 
tire traffic  down  to  1892,  in  the  Information 
furnished  the  bridge  company,  appeared  to 
be  the  traffic  exclusively  of  the  Northern  rail- 
roads. Quarterly  the  bridge  company,  from 
its  own  data  of  expenses  and  the  traffic  fur- 
nished It  by  the  Northern  railroads,  would 
deliver  to  the  railroads  a  statement  showing 
the  gross  traffic  and  the  fixed  charges  to.be 
paid  under  the  operating  contract,  and  upon 
these  statements  so  furnished  tbe  railroads 
would  at  intervals  furnish  to  the  bridge  com- 
pany the  funds  necessary  to  meet  its  fixed 
charges,  '>v1thholdIng  the  balance,  and  the 
amounts  thus  retained  are  what  in  this  opin- 
ion and  in  the  record  are  denoted  "rebatea" 
In  this  way,  the  wrongful  exactions  by  sur- 
plus tons  from  the  traffic  furnished  by  the 
Louisville  &  Nashville  were  divided  among 
the  Northern  railroads,  and  this  continued 
down  to  and  including  the  year  1891;  but 
thereafter,  and  beginning  with  the  year  1892, 
under  the  agreeniHit  made  at  Cincinnati  by 
the  appellee  and  its  associates,  the  Northern 
railroads.  In  their  quart^Iy  statements  to 
tbe  bridge  company,  stated  the  amount  of 
traffic  that  was  furnished  by  the  Louisville  & 
Nashville,  and  In  their  remittances  remitted 
to  tbe  bridge  company  the  proportion  of  the 
surplus  earnings  which  betonged  to  it,  save 
and  except  the  "Air  Line"  and  "Monon," 
which  defaulted  in  tbe  payment  of  all  tolls. 
In  this  way,  and  from  1892  to  1895,  both  in- 
clusive, the  appellee  regularly  In  periodical 
Installments  paid  to  the  bridge  company  un- 
der this  new  agreement  the  proportion  of 
the  rebates  which  belonged  to  the  Louisville 
&  Nashville.  These  rebates  were  used  by  the 
bridge  company  in  meeting  the  deficit.  In 
dividends  and  other  fixed  charges,  caused  by 
the  failure  of  tbe  "Air  Line"  and  "Monon" 
to  pay  any  tolls,  as  set  forth  In  the  formor 
appeal  in  115  Ky.  176,  72  S.  W.  822,  74  &  W. 
1006.  In  1896,  Instead  of  a  surplus,  there 
was  a  deficit  in  the  earnings  of  the  bridge 
company,  and  this  deficit  brought  about  a  de- 
fault in  the  dividends,  which  In  turn  aroused 
the  stockholders  and  thus  brought  about  the 
present  litigation,  which  was  instituted  In 
September,  1897. 

Tbe  Louisville  &  Nashville  Railroad  Oom- 
pany  had  accurate  knowledge  of  its  propor- 
tion of  the  rebates  from  the  years  1892  to 
1895,  inclusive,  which  were  fnmlahed  to  It 
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under  the  agreement  above  referred  to;  bat 
for  tbe  years  prior  to  1892  it  bad  no  sncb 
Information,  though  it  knew  It  had  been  ex- 
cluded from  participation.  To  obtain  this 
Information  for  the  years  prior  to  1892  would 
require  a  great  deal  of  work  in  the  examina- 
tion of  waybills  and  original  documents  in 
its  archlTes,  and,  as  stated  by  its  counsel,  it 
was  fearful  whether  or  not  a  compilation 
of  BufBcieut  proof  could  be  thus  made.  1\> 
circumvent  these  difficulties,  in  the  year  1892 
It  filed  two  suits  against  the  bridge  company 
to  recover  the  proportion  of  the  siorplus  earn- 
ings of  which  it  had  been  deprived.  In  one 
salt  it  sought  to  recover  Its  proportion  of 
these  earnings  from  the  year  1880  down  to 
and  Including  the  year  1891;  and  in  the  other 
salt  It  sought  to  recover  its  proportion  of 
these  earnings  from  the  years  1892  to  1895, 
both  inclusive.  Both  suits  were  based  upon 
an  alleged  breach  by  the  bridge  company 
of  the  contract  of  June  5,  1872,  in  that  tbe 
tolls  had  been  maintained  at  a  rate  in  excess 
of  that  which  would  merely  meet  the  obliga- 
tions of  the  contract,  and  In  this  way  a  sor- 
plus  had  been  accumulated  and  divided,  to 
its  exclusion.  It  pressed  to  a  speedy  judg- 
ment tbe  salt  brought  to  recover  for  tbe 
years  1892  to  189S,  inclusive,  and  withheld  a 
prosecution  of  the  suit  for  anterior  years  an- 
til  -It  bad  recovered  Judgment  for  the  latter 
years.  The  result  of  the  prosecution  for  the 
latter  years — that  is,  for  the  years  1892  to 
1895,  both  inclusive — was  a  judgment  in  its 
favor  on  the  27th  day  of  Jane,  1896,  against 
tbe  Louisville  Bridge  (Company.  At  the  time 
of  the  filing  of  the  original  petition  in  the 
present  suit  this  judgment  had  been  recover- 
ed; bnt  at  tbe  Instance  of  the  railroads,  as 
set  forth  in  the  previous  appeal  (116  Ky. 
176,  72  8.  W.  822,  74  8.  W.  1096),  was  Still 
in  process  of  lltigatl<»i;  but  the  suit  to  're- 
cover tot  the  years  anterior  to  1892  had  not, 
at  the  filing  of  the  petition  in  the  present  liti- 
gation, been  prosecuted  to  a  final  judgment 
The  original  petition  in  the  case  at  bar 
sought  to  recover  by  way  of  Indemnity  on  be- 
half of  the  bridge  company  whatever  amount 
might  be  ultimately  adjudged  against  it  in 
favor  of  the  Louisville  &  Nashville  Railroad 
Company  by  virtue  of  the  suit  involving  the 
years  1892  to  1896,  both  inclusive,  and  refer- 
red to  the  suit  for  the  anterior  years  as  a 
merely  {tending  matter.  It  was  then  a  ques- 
tion whether  there  would  be  any  recovery 
against  the  bridge  company  for  these  years 
prior  to  1892.  The  allegations  in  the  plead- 
ings In  a  general  way  referred  to  the  accumu- 
lation and  division  of  ail  of  these  surplus 
earnings  as  a  wrong  committed  by  the  ap- 
pellee and  its  predecessor  upon  the  bridge 
company,  and  the  Issues  joined  on  the  origin- 
al pleadings  are  sufiJdent  for  a  recovery  In 
tort  At  the  time  of  the  previous  appeal  In 
115  Ky.  176,  72  8.  W.  822,  74  8.  W.  1096,  the 
judgment  of  the  Louisville  &  Nashville  for 
the  years  from  1892  to  1895,  both  Inclusive, 
had  been  affirmed  by  thla  court  In  106  Ky. 


674,  61  8.  W.  185,  and  had  been  paid  off.  It 
appeared,  from  the  evidence,  the  agreed. facts, 
and  the  presentation  of  the  case  on  that  ap- 
peal, that  the  stockholders  in  the  right  of 
the  bridge  company  were  seeking  to  recover 
from  the  appellee  the  full  amount  of  the  loss 
suffered  in  contractual  dividends  by  the  pay- 
ment of  the  judgment  as  an  operating  ex-' 
pense  under  the  contract  of  June  5,  1872.  The 
contention  then  was  that  under  the  contract 
the  contracting  railroads  were  liable  for  the 
operating  expenses  and  the  dividend  jointly 
and  severally,  and  that  this  loss  was  an 
operating  loss,  and  therefore  to  be  recovered 
against  one  or  all  of  the  contracting  rail- 
roads. This  court  did  not  take  this  view, 
and  in  the  opinion  in  115  Ky.  176,  72  8.  W. 
822,  74  8.  W.  1096,  it  was  held  that  as  the  de- 
ficit in  dividends  had  come  from  an  applica- 
tion to  operating  expenses  and  other  obliga- 
tions under  the  contract  of  June  6,  1872,  of 
the  amounts  paid  to  it  in  the  office  of  a  stake- 
holder, for  the  purpose  of  the  then  pending 
suit  of  the  Louisville  &  Nashville  Railroad 
Company,  the  loss  was  not .  an  operating 
charge,  bat  was  an  Independent  loss  of  the 
bridge  company,  to.  fall  upon  its  dividends 
or  capital.  The  matter  could  not  have  been 
otherwise  adjudged,  as  the  appellee  in  regard 
to  the  matter  then  before  the  court  had  com- 
mitted no  wrong  either  in  the  accumulation 
or  division  of  surplus  earnings.  It  had 
agreed  to  and  had  actually  paid  periodically 
its  whole  contribution  as  called  for  by  the 
contract  and  the  only  misfortune  of  the 
bridge  company  was  tliat  it  had  used  these 
contributions  to  meet  other  losses  occasioned 
by  the  entire  default  of  two  other  contracting 
parties  to  pay  anything  whatever.  What  the 
opinion  of  this  court  on  that  appeal,  there- 
fore, has  to  say  with  regard  to  the  first  judg- 
ment of  the  Louisville  &  Nashville  recovered 
against  the  bridge  company  for  the  years 
1892  to  1896,  both  Inclasive,  has  no  bearing 
upon  tbe  loss  suffered  under  the  subsequent 
judgment  In  the  case  now  before  the  court, 
unless  the  facts  are  the  same. 

The  claim  of  the  Louisville  &  Nashville 
for  its  proportion  of  the  surplus  earnings  of 
the  bridge  company  for  the  years  anterior 
to  1892  also  resulted  in  a  judgment  in  its 
belialf  against  the  bridge  company  for  the 
years  1888  to  1891,  both  Inclusive.  Its  proof 
failed  as  to  years  antedating  1888.  This 
judgment  was  for  $160,776.88,  and  was  affirm- 
ed by  this  court  in  118  Ky.  258,  75  S.  W.  285. 
under  the  style  of  "Louisville  Bridge  Com* 
pany  v.  L.  &  N.  R.  R.  Company."  At  the  con- 
clusion of  the  opinion  in  that  case  this  court 
expressly  withheld  Intimating  any  opinion 
upon  the  merits  of  any  controversy  that 
might  arise  between  the  bridge  company  and 
the  present  appellee.  This  judgment  was 
paid  off  by  the  bridge  company  on  the  11th 
day  of  January,  1904,  and  it  amounted  then 
to  $314,534.36.  Of  this  sum  the  appellee 
Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company  furnished  the  amount  of 
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$170,204.97,  on  the  contention  that  It  had  re- 
ceived of  the  Btirplus  tolls  owing  to  the  Louis- 
Tllle  &  Nashville  thus  wrongfully  accumulat- 
ed and  distributed  only  this  amount,  and  that 
the  balance  of  the  amount  had  been  distribut- 
ed to  other  Northern  railroads,  and,  as  they 
were  insolvent,  the  bridge  company  must  suf- 
fer that  loss.  The  present  litigation  is  to  de- 
termine this  question ;  that  is,  whether  or  not 
this  loss  must  fall  upon  the  bridge  company 
or  fall  upon  the  appellee  Pittsburg,  Cincin- 
nati, Chicago  &  St  Louis  Railway  Company. 
By  appropriate  pleadings  these  facts  are  set 
forth,  and  it  is  sought  on  behalf  of  the  bridge 
company  to  recover  this  amount  of  $144,329.- 
28,  which  it  was  compelled  to  take  out  of 
the  dividend  fund,  under  the  contract,  from 
the  Pittsburg,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company,  on  the  theory  that 
it  was  under  Its  management  of  the  bridge 
company  through  its  first.  Second,  and  third 
vice  presidents  that  the  tolls  were  kept  at  a 
rate  that  would  accumulate  a  surplus,  and 
that  it  was  by  its  tort  through  these  officers, 
who  controlled  the  bridge  company,  that  this 
surplus  thus  wrongfully  accumulated  was 
again  wrongfully  distributed  to  the  advan- 
tage of  the  appellee  Pittsburg,  Cincinnati, 
Chicago  &  St  liouis  Railway  Company  and 
Its  predecessor,  and  that  thus,  the  appellee 
having  wrongfully  accumulated  the  surplus 
and  having  wrongfully  divided  ,U  between 
itself  and  its  associates,  It  cannot  now  relieve 
Itself  of  liability  by  returning  only  that  pro- 
portion which  it  received  of  the  share  of  the 
Louisville  &  Nashville;  that  the  wrong  Is  a 
Joint  and  several  tort  'or  which  It  or  all  of 
the  wrongdoers  must  account 

It  appears  to  the  court  from  the  facts 
which  are  not  disputed  that  the  agreement 
of  the  year  1880  or  1881,  by  which  the  sur- 
plus in  question  was  accumulated,  was 
wrongful  and  a  fraud  upon  the  Louisville  & 
Nashville,  and  that  the  division  of  that  sur- 
plus for  the  years  in  question  was  wrong- 
ful and  was  a  fraud  upon  the  Louisville  & 
Nashville,  and  that  this  result  was  accom- 
plished wholly  by  virtue  of  the  control  which 
the  appellee  Pittsburg,  Cincinnati,  Chicago  ft 
St.  Louis  Railway  Company  and  its  predeces- 
sor had  over  the  bridge  company  through 
the  stockholding  interest  of  the  Pennsylvania 
Railroad  Company,  In  and  by  virtue  of  which 
the  first,  second,  and  third  vice  presidents 
of  the  appellee  and  Its  predecessor  were  elect- 
ed to  the  board  of  directors  of  the  bridge 
company  and  controlled  Its  action.  This  con- 
trol alone,  by  virtue  of  the  officers  which 
the  two  corporations  had  In  common,  would 
not  be  sufficient  to  mulct  the  appellee  for  the 
entire  loss  brought  about  by  their  wrong- 
doing, as  was  well  said  in  the  opinion  of  the 
trial  Judge.  It  appears,  however,  beyond 
question,  that  the  first,  second,  and  third 
vice  presidents  of  the  appellee  and  its  pred- 
ecessor, who  controlled  the  bridge  company, 
did  not  manage  or  operate  the  bridge  com- 
pany to  their  Individual  profit;   nor  does  it 


appear  that  any  ofSdal  action  was  taken 
by  any  of  these  officers  for  their  Individual 
aggrandizement  Their  whole  effort  and  In- 
tent was  to  manage  the  bridge  company  as- 
a  part  and  parcel  of  the  Pennsylvania  Sys- 
tem. The  Pennsylvania  interest  was  their 
interest  and  It  was  to  further  that  Interest 
that  the  contract  was  violated  by  ke^ln^ 
the  tolls  higher  than  the  contract  permitted 
and  that  the  surplus  thus  accumulated  wa» 
distributed  among  the  Pennsylvania  interest» 
and  the  other  railroads  taken  into  the  agree- 
ment In  short,  there  was  no  damage  suffer- 
ed by  the  bridge  comi>any  by  the  accumula- 
tion of  surplus.  The  damage  was  in  the  di- 
vision, and  this  division  was  not  amongr 
corporate  t^cers,  but  among  contracting  rail- 
roads, one  of  which  was  the  appellee  and  its 
predecessor,  which  had  complete  control  ot 
the  bridge  company  through  their  common 
officers;  and  it  Is  this  feature  that  make» 
the  appellee  responsible  Jointly  and  several- 
ly for  the  entire  loss  brought  about  by  this 
wrongdoing.  While  the  officers  of  the  appel- 
lee were  elected  to  the  directory  of  the  bridge 
company  by  the  Pennsylvania  Railroad,  their 
management  and  control  of  the  bridge  com- 
pany was  wrongful  to  the  bridge  company 
and  to  the  profit  of  the  appellee,  and  it  was 
the  appellee  as  an  entity  that  received  and 
enjoyed  this  profit  from  this  wrongful  aet> 
and  therefore,  under  the  principles  of  law- 
controlling  such  cases.  It  cannot  enjoy  the 
profit  without  suffering  the  correlative  duty 
of  liability  for  the  loss. 

It  is  not  necessary  in  this  opinion  again 
to  refer  to  the  duties  and  obligations  of  a 
corporation  to  its  stockholders,  nor  to  the 
rights  of  the  stockholders  when  the  corporate 
organization  of  one  corporation  Is  controlled 
by  outside  or  community  interests.  This 
matter  has  been  fully  considered  on  the  previ- 
ous appeal  in  115  Ky.  178,  72  S.  W.  822.  74 
S,  W.  1006,  and  it  was  because  of  this  situa- 
tion that  the  right  of  the  minority  stockhold- 
ers to  maintain  this  action  In  equity  was 
there  maintained.  As  an  original  proposi- 
tion, therefore,  the  court  concludes  that  the 
loss  suffered  by  the  bridge  company  on  ac- 
count of  the  accumulation  and  division  of 
its  surplus  earnings  adjudged  to  the  Louis- 
ville &  Nashville  Railroad  Company  for  the 
years  1888  to  1801,  both  Inclusive,  was  a 
wrong  and  a  tort  committed  upon  the  bridge 
company  on  behalf  of  and  to  the  Interest  of 
the  appellee,  and  that  appellee  is  liable  for 
the  entire  loss,  and  will  not  be  permitted 
to  repay  only  that  proportion  of  the  wrong- 
ful distribution  whl<*  it  received,  leaving 
the  bridge  company  to  suffer  the  remalnd^, 
but  that  it  must  pay  the  entire  loss;  and  as 
It  has  paid  only  a  part,  and  the  bridge  com- 
pany by  virtue  of  the  Judgment  has  been 
compelled  to  pay  the  balance,  it  must  now 
return  to  the  bridge  company  what  was 
thus  paid  by  it  with  Interest  and  costs. 

It  is  contended,  however,  on  behalf  of  the 
appellee,  that,  though  this  be  correct  as  an 


Digitized  by 


Google 


Ky.) 


DODD  T.  PITTSBUEG,  C,  C.  &  ST.  L.  E.  CO. 


793 


original  proposition.  It  Is  foreclosed  as  a 
recovery  to  tlie  bridge  company  by  virtue  of 
the  previous  Judgment  In  this  case  on  tbe 
principle  of  res  judicata.  It  is  conceded  that 
the  claims  arising  under  the  two  judgments 
are  not  the  same,  even  though  they  be  the 
result  of  a  splitting  of  one  entire  cause  of 
action  into  two,  as  animadverted  upon  In 
the  appeal  of  Bridge  Company  v.  L.  &  N. 
K.  R.  Co.,  116  Ky.  258,  75  8.  W.  285.  WWle 
the  cause  or  causes  of  action  on  belialf  of 
the  Louisville  &  Nashville  Railroad  Com- 
pany against  the  bridge  company  for  both 
losses  proceeded  upon  the  same  ground,  and 
judgments  In  both  were  recovered  on  the 
theory  of  a  breach  of  the  contract  of  June 
S,  1872,  between  it  and  the  bridge  company. 
It  by  no  means  follows  that  the  relation  of 
the  bridge  company  to  these  causes  of  action 
Is  Identical.  On  the  contrary,  It  appears 
from  the  agreed  stipulation  of  facts  tbat  the 
source  and  cause  of  the  losses  to  the  bridge 
company  were  separate  and  distinct,  or,  In 
other  words,  that  It  was  caused  to  break  its 
contract  with  the  Louisville  &  Nashville  by 
virtue  of  separate  and  distinct  forces.  It 
appears  that  its  failure  to  pay  the  Louisville 
&  Nashville  its  proportion  of  the  surplus  for 
the  years  1892  to  1885,  both  inclusive,  was 
caused  by  its  failure  to  collect  any  tolls 
from  the  "Air  Line"  and  "Monon,"  and  there- 
fore. Instead  of  paying  the  Louisville  & 
Nashville  what  It  had  received  in  its  bebalf; 
It  wrongfully  applied  the  fund  to  otiier  sources 
of  expense.  On  the  other  band,  it  appears 
that  It  was  never  In  possession  of  any  part 
of  the  surplus  rightfully  belonging  to  the 
Louisville  &  Nashville  for  the  years  an- 
terior to  1892,  and  that  its  failure  to  pay  the 
Louisville  &  Nashville  its  proportion  of  the 
surplus  earnings  for  these  years  anterior  to 
1892  was  caused  solely  by  virtue  of  the 
agreement  of  tbe  Northern  railroads,  formed 
In  1880  or  1881,  by  virtue  of  which  the  Louis- 
ville &  Nashville  was  colluslvely  excluded 
from  participating,  and  its  pnqwrtion  of  the 
surplus  was  distributed  among  the  Northern 
railroads;  and  all  of  this  was  accomplished 
by  virtue  of  the  control  which  the  appellee 
had  over  the  bridge  company  through  their 
ofBcers  in  common,  and  this  control  was  ex- 
ercised solely  and  exclusively  for  tbe  profit 
of  the  appellee.  It  thus  results  that,  not  only 
is  tbe  relation  of  the  bridge  company  to  the 
two  losses  separate  and  distinct  causes  of 
action,'  arising  upon  separate  and  distinct 
Judgments,  but  that  they  are  also  founded  in 
separate  and  distinct  causes — one  in  Its  own 
breach  of  contract,  and  the  other  in  a  wrong 
or  tort,  originally  intended  against  the  Louis- 
ville &  Nashville  alone,  but  which  resulted  In 
a  loss  for  the  bridge  company  alone.  There- 
fore no  tact  nor  conclusion  adjudged  on  tbe 
former  appeal  has  any  controlling  effect  up- 
on, or  is  it  a  precedent,  for  any  question 
involved  here. 

The  cause  of  action  of  the  bridge  company 
here  does  not  move  upon  the  contract  of  I 


June  6,  1872,  but  moves  entirely  in  tort  Tbe 
cause  of  action  In  tbe  previous  appeal  moved 
entirely  upon  the  contract,  and  it  was  there 
sought  to  recover  the  loss  there  suffered  as 
an  operating  expense  or  loss.  Neither  the 
causes  of  action,  nor  tbe  facts  supporting 
them,  nor  the  theory  upon  which  the  claims 
are  litigated,  are  the  same,  or  even  similar. 
The  cases  cited  by  counsel  for  the  appellee, 
(Tiogo  B.  R.  V.  Blossburg,  etc.,  E.  R.,  20 
Wall  [U.  a]  137,  22  L.  Ed.  331;  City  of 
New  Orleans  v.  Citizens'  Bank,  167  V..  S. 
371,  17  Sup.  Ct.  906,  42  L.  Ed.  202 ;  Davis  v. 
McCorkle,  14  Bush,  746)  have  no  bearing  on 
the  case  at  bar.  Those  cases  apply  -to  an 
interpretation  placed  upon  a  contract  when 
tbe  same  contract  is  again  in  litigation  be- 
tween the  parties,  or  to  a  second  appeal  of 
the  same  case^  which  was  tbe  instance  in 
Davis  V.  McCorkle.  The  principles  of  law 
distinguishing  the  present  appeal  from  the 
previous  appeal  were  stated  by  tbe  Supreme 
Court  of  the  United  States  in  Cromwell  v. 
County  of  Sac.  94  V.  S.  351,  24  L.  Ed.  195, 
Davis  V.  Brown,  94  U.  S.  423,  24  L.  Ed.  204, 
and  Russell  v.  Place,  94  U.  S.  606,  24  L. 
Ed.  214,  and  have  since  t>een  universally 
followed  by  tbe  courts,  state  and  federal,  and 
accepted  as  sound  by  all  text-writers  on  tbe 
subject  of  res  judicata.  See  Black  on  Judg- 
ments (2d  Ed.)  vol.  2,  SS  506,  609,  614,  617, 
618,  630,  728,  730,  733,  760;  Schmidt  v.  Rail- 
road, 119  Ey.  287,  84  S.  W.  814;  Schuster 
V.  White,  106  Ky.  817,  60  S.  W.  242;  City 
of  Newport  V.  Commonwealth,  106  Ky.  434, 
50  S.  W.  845,  61  S.  W.  433,  45  L.  R.  ▲.  618; 
Yates  T.  Utica  Bank,  206  U.  S.  181,  27  Sup. 
Ct.  646,  61  L.  Ed.  1015;  Southern  Pacific  v. 
U.  S.,  183  U.  S.  619,  22  Sup.  Ct  154,  46  L. 
Ed.  307;  Third  National  Bank  v.  Stone,  174 
U.  S.  432,  19  Sup.  Ct  759,  43  L.  Ed.  1035. 
We  do  not  understand  counsel  for  appellees 
to  dispute  the  principles  of  law  decided  by 
these  Cases.  Their  dispute  touches  the  ap- 
plication of  these  principles,  and  as  this  in 
turn  must  t>e  controlled  by  the  pleadings  and 
facts,  and  as  we  find  both  tbe  pleadings  and 
facts  regarding  the  loss  suffered  bj  the 
bridge  company  under  the  judgment  of  the 
Louisville  &  Nashville  now  in  question  are 
separate  and  distinct  from  those  applicable 
to  the  other  loss  suffered  under  the  judg- 
ment before  this  court  on  tbe  previous  ap- 
peal in  115  Ky.  176,  72  S.  W.  822,  74  S.  W. 
1006,  there  is  no  estoppel.  The  present  case 
moves  in  pleadings  and  fact  upon  wrong- 
doing and  tort.  The  previous  case  In  plead- 
ings and  fact  moved  upon  a  contract  liability 
of  the  railroads  to  indemnify  tbe  bridge  com- 
pany against  all  losses  on  the  theory  of 
their  being  operating  expenses,  or  in  all 
events  to  be  indemnified  against  loss  under 
the  provisions  of  the  contract 

It  is  contended,  however,  by  appellee,  that 
the  theory  of  tort  as  a  foundation  for  tbe 
present  recovery  cannot  be  maintained,  for 
the  reason  that  this  theory  was  not  directly 
and  distinctly  advanced  until  the  reply  came 
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to  be  filed  I^  the  plaintiffs  on  May  7,  1904. 
We  tbink,  bowever,  this  Is  sufficient,  as  tbe 
appellee  joined  issue  and  tbe  matter  was  liti- 
gated upon  tbat  theory.  A  similar  condition 
was  before  the  court  in  the  case  of  Louisyille 
Bridge  Company  v.  L.  &  N.,  116  Ky.  258,  75 
S.  W.  285,  where  the  principle  of  estoppel  was 
enforced  against  the  bridge  company,  claim- 
ing a  splitting  of  a  cause  of  action  after  tbe 
splitting  bad  been  suffered  and  issues  had 
been  Joined.  Aside,  however,  from  this  prin- 
ciple of  estoppel  against  tbe  appellee  to  make 
this  claim,  we  do  not  agree  with  the  appellee 
that  the  reply  is  a  departure.  It  appears  to 
the  court  tbat  it  was  in  the  nature  of  a  plead- 
ing of  a  matter  in  estoppel  of  the  appellee's 
plea  of  res  Judicata,  and  thus  permitted  by 
section  101  of  tbe  Civil  Code  of  Practice. 

The  contention  of  appellee  tbat  if  any  re- 
covery Is  adjudged  It  can  only  be  against  tbe 
Pennsylvania  Railroad,  because  the  proof  of 
wrongdoing  points  to  it  alone,  if  to  any  one, 
is  not  maintainable,  for  the  reason  that  as 
far  as  the  Pennsylvania  Railroad  is  connect- 
ed with  the  matter  It  Is  only  by  virtue  of  its 
election  to  the  directory  of  the  bridge  com- 
pany through  its  stockholding  interest  of  the 
first,  second,  and  third  vice  presidents  of  its 
subsidiary  companies.  It  does  not  appear, 
however,  that  any  wrong  was  done  to  tbe  ad- 
vantage of  the  Pennsylvania  Railroad,  further 
than  tbat  advantage  which  results  from  its 
ownership  of  57  per  cent  of  the  stock  of  the 
appellee  company.  The  wrong  that  was  done 
In  tbe  accumulation  of  tbe  surplus  earnings 
was  the  direct  wrong  of  the  first,  second,  and 
third  vice  presidents  of  the  appellee  company, 
who  also  controlled  and  directed  the  affairs 
of  the  bridge  company;  and  the  wrong  done 
in  tbe  division  of  these  earnings  was  not  In 
the  payment  of  any  profits  to  the  Pennsyl- 
vania Railroad  Company;  but  In  tbe  payment 
of  profits  directly  to  the  appellee.  It  was  the 
appellee  who  received  tbe  benefit  of  the 
wrongdoing,  and  this  by  Tlrtne  of  Its  control 
through  common  officers  of  the  bridge  com- 
pany. It  is  the  appellee,  therefore,  who  must 
pay  the  loss  which  the  bridge  company  has 
suffered. 

The  theory  which  is  advanced  that  the  ac- 
cumulation and  division  of  this  surplus  was 
an  act  Intra  vires  the  Louisville  Bridge  Com- 
pany and  to  postpone  competition  In  tbe  erec- 
tion of  rival  bridges  is  not  maintainable. 
Among  others  Is  the  sufficient  reason  that  any 
bona  fide  scheme  to  postpone  rivalry  and  thus 
conserve  tbe  interest  of  tbe  bridge  company 
as  a  direct  entity  would  necessarily  have 
counted  upon  the  Louisville  &  Nashville  Rail- 
road Company  as  a  participant;  for  without 
it  no  such  scheme  could  have  been  feasible. 
At  the  time  In  controversy  It  was  tbe  only 
road  at  Louisville  having  an  outlet  to  the 
south.  A  fair  scheme  between  tbe  railroads 
would  have  contemplated  an  interchange  of 
traffic,  and  this  would  have  been  impossible 
without  the  I»uisvllle  &  Nashville.  The 
scheme  in  controversy,  In  which  surplus  earn- 


ings were  accumulated  and  divided,  not  only 
ignored  the  Louisville  &  Nashville,  but  from 
the  agreed  facts  it  must  t>e  concluded  that  it 
was  concealed  from  the  Louisville  &  Nasb- 
vlUe.  An  accumulation  and  division  of  sur- 
plus earnings  fair  to  all  of  the  railroads  must 
necessarily  have  taken  In  the  liOoisvlUe  & 
Nashville  as  a  factor,  and  thus  only  tbe  pub- 
lic would  have  been  the  sufferer.  But  the 
agreement  here  In  question  not  only  made  tbe 
public  the  sufferer,  but  at  the  same  time  divid- 
ed that  which  should,  under  fair  agreement, 
have  gone  to  the  Louisville  &  Nashville 
among  the  other  roads;  and  it  is  this  unfair 
agreement  solely  as  to  the  Louisville  &  Nash- 
ville that  brought  the  loss  now  litigated  upon 
the  brl^;e  company. 

Tbe  fourth  paragraph  of  the  answer  of  ap- 
pellee, filed  May  7,  1904,  pleads  that  tbe 
cause  of  action  of  tbe  plaintiff  occurred  at 
each  quarter  of  the  year  when  the  rebates 
were  distributed,  and  that,  as  the  last  distri- 
bution occurred  on  December  31,  1891,  more 
than  10  years  have  elapsed,  and  the  cause  of 
action  Is  therefore  barred  by  tbe  statute  of 
limitations.  This  plea  is  not  maintainable, 
for  the  reason  that  by  the  distribution  of  tbe 
surplus  earnings  alone,  as  hereinbefore  set 
out,  the  bridge  company  was  not  damaged. 
It  had  no  cause  of  action  until  tbe  wrong  of 
the  appellee  in  the  accumulation  and  distribu- 
tion brought  upon  it  a  loss.  It  1b  a  Juncture 
of  wrong  and  damage  that  gives  rise  to  a 
cause  of  action,  and  this  did  not  occur,  as  far 
as  the  bridge  company  is  concerned,  until  It 
was  compelled  to  pay  the  Judgment  recovered 
by  tbe  Louisville  &  Nashville,  and  therefore 
the  statute  of  limitations  has  no  application  to 
the  case  at  bar.  The  claim  and  contention  of 
appellants  appeal  most  strongly  to  our  sense 
of  Justice.  Through  no  fault  of  theirs,  or  any 
one  having  the  Interests  of  the  bridge  com- 
pany at  heart,  was  any  act  done  or  wrong 
committed  which  occasioned  a  loss  to  tbe 
bridge  company;  but  appellees  and  their 
predecessors,  through  their  officers,  who  domi- 
nated and  controlled  the  dlrectoiy  of  tbe 
bridge  company,  have  brought  upon  the  bridge 
company  the  loss  which  it  has  sustained  by 
conspiring  together  for  the  fraudulent  pur- 
pose of  defrauding  the  Louisville  &  Nashville 
Railroad  Company,  and  later  carrying  out 
this  conspiracy  through  this  same  instrumen- 
tality by  Illegally  collecting  from  tbe  Louis- 
ville &  Nashville  Railroad  Company,  between 
the  years  1880  and  1891,  more  than  $900,000, 
and  during  tbe  period  covered  by  this  litiga- 
tion, to  wit,  1888  to  1891,  inclusive,  more  than 
$300,000,  and,  having  thus  wrongfully,  un- 
lawfully, and  fraudulently  collected  these 
large  sums,  they  caused  the  officers  of  the 
bridge  company,  who  were  In  fact  the  officers 
of  appellee  and  its  predecessor,  to  distribute 
same  among  tbe  Northern  railroads,  and, 
while  this  distribution  or  apportionment  of 
rebates  thus  filched  from  the  coffers  of  tbe 
Louisville  &  Nashville  Railroad  Company  was 
apparraitly  or  formally  made  by  the  bridge 
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company,  yet  It  was  In  fact  and  In  truth  not 
tbe  act  of  the  bridge  company,  but  the  work 
of  appellee  and  Its  predecessor.  Appellee  and 
Its  associates  conceived  the  plan  by  which 
this  wrong  conld  be  done,  and  they  choM  as 
the  Instmment  for  carrying  out  their  unlaw- 
ful purpose  the  bridge  company.  In  order 
that  there  might  be  no  miscarriage  of  their 
plan  and  arrangement  to  enrich  themselves  at 
the  expense  of  the  Iiouisville  &  Nashville 
Ballroad  Company,  It  was  necessary  that  they 
should  have  absolute  control  of  the  directory 
of  the  bridge  company;  and  therefore  they 
chose  as  directors  of  the  bridge  company  the 
first,  second,  and  third  vice  presidents  of  ap- 
Iiellee  company,  men  who  bad  no  Interest, 
pecuniary  or  otherwise.  In  the  welfare  of 
tbe  bridge  company,  but  whose  sole  aim  and 
purpose  was  to  serve  and  subserve  the  inter- 
ests of  appellee  company  and  its  predecessor. 

Upon  discovering  that  it  had  been  discrimi- 
nated against  and  unfairly  dealt  with,  the 
Louisville  &  Nashville  proceeded  to  recover 
the  moneys  unlawfully  and  wrongfully  col- 
lected from  It  Every  court  of  justice  in 
which  Its  cause  was  heard  promptly  decided 
that  it  was  entitled  to  recover  back  so  much 
of  the  money  illegally  taken  from  it  as  it  was 
able  to  show  had  been  so  done.  Can  it  be  me- 
cessfully  maintained,  under  any  principles  of 
equity.  Justice,  or  right,  that  the  bridge  com- 
pany, and  especially  the  minority  stockhold- 
ers, should  be  made  to  bear  the  burden  of  this 
wrong,  while  appellee  and  its  predecessor, 
who  were  directly  responsible  for  it,  escape 
liability?  Clearly  we  think  not  As  between 
tbe  bridge  company,  which  was  in  fact  In- 
nocent of  any  wrongdoing,  and  appellee  and 
its  predecessor  and  associates,  who  were  re- 
sponsible for  all  of  the  wrongs  and  misman- 
agement complained  of,  the  burden  should 
fall  upon  appellee.  And  this  conclusion  is 
strengthened  by  tbe  further  fact  that,  when 
restitution  is  demanded  of  them,  appellees, 
while  practically  admitting  the  charges 
against  them,  seek  to  avoid  responsibility  up- 
on technical  and  other  grounds  which,  for  the 
reasons  above  given,  we  have  deemed  Insuffi- 
cient 

It  Is  therefore  adjudged  that  the  judgment 
of  the  lower  court  be  reversed,  and  this  case 
Is  now  remanded  to  the  court  below,  with  in- 
structions that  a  Judgment  be  entered  in  fa- 
vor of  tbe  plaintifTs.  for  tbe  use  and  benefit 
of  the  bridge  company,  for  the  sum  of  ^144,- 
329.28,  with  6  per  cent  per  annum  Interest 
thereon  from  the  11th  day  of  January,  190i, 
and  costs. 


LOUISVILLE  *  N.  R.  CO.  v.  BROWN. 

(Conrt  of  Appeals  of  Kentucky.    Jan.  9,  1908.) 

1.  Mastkb  and   Servant— Railway  Tbain- 
UEN— Gboss  Neoliqesce. 

It  was  grossly  negligent  towards  those  on 
an  approaching  train  for  the  engineer  and  con- 
ductor of  a  work  train  to  permit  it  to  stand  on 
a  main  track  on  the  other  train's  time,  tliough 
the  engineer  directed  the  brakeman  to  flag  such 


other  train ;  the  brakeman's  fallara  to  do  so  be- 
ing also  gross  negligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  §i  224-227.] 

2.  Same— Frllow  Ssbvanib. 

The  engineer,  conductor,  and  brakeman  of 
a  train,  which  they  negligently  permitted  to 
stand  on  a  main  track  on  another  train's  time, 
were  not  fellow  servants  of  a  brakeman  on  the 
other  train,  in  the  sense  that  he  could  not  re- 
cover from  the  company  for  injuries  received  bl 
the  collision  resulting  from  such  negligence. 

rE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Mastw  and  Servant  18  600-609.] 

3.  Sauk— SuPEBioa   Offioebs. 

The  rule  that  no  recovery  may  be  had  from 
a  master  for  Injury  to  a  servant,  not  causing 
death,  resulting  from  the  servant's  superior  of- 
ficer's ordinary  negligence,  is  limited  to  cases  in 
which  the  superior  omcer  has  Immediate  control 
of  or  supervision  over  the  servant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Ser\-ant  ({  427-^449.] 

4.  Saue— Fellow  Sbbvarts. 

A  servant  may  not  recover  from  the  master 
for  injuries  Inflicted  by  the  negligence  of  a  fel- 
low servant  in  the  same  grade  of  employment 
engaged  in  the  same  field  of  labor,  and  associated 
or  working  with  the  injured  servant,  however 
gross  such  negligence  may  be ;  but  recovery  may 
Be  had  for  the  negligence  of  other  of  tbe  master^ 
servants,  whether  it  be  ordinary  or  gross. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §{  3o2,  853.] 

6.  Damages— Pebsohal    In jubies— Evidence 
—Admissibility. 

In  an  action  af^lnst  a  railway  company  for 
injury  to  plaintiff  in  a  wreck,  be  could  show 
mental  anguish  and  pain  suffered  while  pinioned 
in  the  wreck  and  in  momentary  danger  of  being 
burned  to  death. 

6.  Evidence— PnoTOOBAPHa. 

Photographs  of  a  railway  wreck,  their  ac- 
curacy being  shown  by  the  photographers,  are 
admissible  in  evidence  In  an  action  against  the 
company  for  injnries  received  in  the  wreck. 

[Ed.  Note. — For  cases  in  point  see  Cent  DIt. 
vol.  20,  Evidence,  H  1509-1512.] 

7.  Dauaoes— Pebsonal  Irjubies— Ezckbsivb 
Verdict. 

$10,000  is  an  excessive  recovery  for  injury 
to  a  foot  and  other  parts  of  plaintiff's  body, 
where  the  injnries  do  not  api)ear  to  be  perma- 
nent, though  punitive  damages  are  allowable. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  16,  Damages,  H  357,  858.] 

8.  Appeai^-Revikw- Damaqes. 

The  Court  of  Appeals  has  the  same  power 
to  set  aside  a  verdict  involving  punitive  damages 
as  it  has  where  only  compensation  is  recovered, 
and  in  every  case,  if  the  verdict  appears  to  have 
l)een  given  under  the  influence  of  passion  or 
prejudice,  a  new  trial  will  be  granted. 

Appeal  from  Circuit  Court  Hopkins  Coun- 
ty. 

"To  be  officially  reported." 

Personal  Injury  action  by  Harry  Brown 
against  the  Louisville  Sc  Nashville  Railroad 
Company.  From  a  judgment  for  plaintlfT,  de- 
fendant appeals.  Reversed,  with  directions 
for  a  new  trial. 

Benjamin  D.  Warfleld  «na  Clifton  J.  Wad- 
dill,  for  appellant  Sypert  &  Philllpe,  for 
appellee. 

CARROLL  J>  Appellee,  who  was  a  head 
brakeman  on  one  of  appellant's  freight  trains, 
while  riding  in  the  engine,  waa,  seriously  iih 
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jured  In  a  bead-on  collision  between  the  en- 
gine In  which  be  was  riding  and  one  of  ap- 
pellanfa  worlc  trains.  The  worlc  train  was 
on  the  main  track  on  the  time  of  tbe  freight 
train,  and  although  the  engineer  of  the  work 
train  testified  that  he  directed  a  brakeman  to 
flag  the  freight,  and  supposed  he  bad  done  so, 
it  developed  that  he  had  not,  and  the  freight, 
running  at  a  high  rate  of  speed,  had  no  no- 
tice that  the  work  train  was  on  the  track 
until  the  engine  was  within  a  few  feet  of  It, 
and  when  It  was  too  late  to  stop  or  reduce 
the  speed  or  avoid  a  collision.  As  a  result 
of  the  collision,  appellee  was  thrown  under 
a  large  mass  of  wood  and  iron,  and  so  fas- 
tened that  he  could  not  Immediately  be  ex- 
tricated. While  in  this  position,  where  be 
remained  for  about  an  honr,  the  wredc 
caught  fire,  and  appellee  believed,  and,  in- 
deed, had  good  reason  to  believe,  that  be 
would  be  burned  to  death  before  he  could  be 
rescued;  but  fortimately,  before  tbe  Are 
reached  him,  he  was  removed  from  his  peril- 
ous position,  and  escaped  with  severe  injuries 
to  one  of  his  feet  and  some  other  parts  of 
his  body.  He  alleged  in  his  petition  to  recov- 
er damages  that  "the  agents  and  servants  of 
defendant.  In  charge  of  tibe  trains  and  sni>e- 
rior  in  authority  to  plaintiff,  managed  and 
operated  the  trains  and  their  crews  with  such 
gross  negligence  and  carelessness  that  tbey 
came  together  in  a  bead-on  collision,  whereby 
he  sustained  permanent  injury  and  suffered 
great  mental  and  physical  pain."  In  its  an- 
swer, after  traversing  the  material  averments 
of  tbe  petition  and  charging  that  appellee 
was  guilty  of  contributory  negligence,  It  set 
up  In  a  separate  paragraph  that  "tbe  oollisloo 
was  due  solely  to  the  ordinary  negligence  of 
tbe  flagman  of  tbe  work  train,  who  was  then 
and  there  In  the  same  field  of  labor  and  the 
same  grade  of  employment  as  plaintiff  in  tbe 
employ  of  a  common  master,  and  was  not  su- 
perior in  authority,  but  was  bis  fellow  serv- 
ant." On  motion  of  appellee  this  defense  was 
stricken  from  the  answer.  Upon  the  trial  ap- 
pellee recovered  a  Judgment  for  $10,000, 
which  we  are  asked  to  reverse  (1)  because  the 
trial  court  erred  In  permitting  testimony  to 
go  to  tbe  Jury  showing  tbe  negligence  of  the 
brakeman  on  tbe  work  train ;  (2)  In  striking 
from  tbe  answer  the  words  before  mentioned ; 
(8)  in  failing  to  instruct  tbe  Jury  that  there 
could  not  be  a  recovery  nnless  the  persons  in 
charge  of  tbe  work  train  were  guilty  of  gross 
negligence ;  (4)  in  admitting  testimony  of  ap- 
pellee and  other  witnesses  that  while  under 
the  wreck  of  the  colliding  engines  he  was  in 
danger  of  being  burned  to  death;  (5)  In  al- 
lowing photographs  of  the  scene  of  the  col- 
lision to  be  Introduced  in  evidence;  (6)  that 
the  damages  are  grossly  excessive. 

We  will  consider  the  first,  second,  and 
third  assignments  of  error  together.  It  waa 
tbe  duty  of  the  engineer  and  conductor  in 
charge  of  the  work  train  to  know  that  proper 
measures  tmd  been  taken  to  flag  the  freight 


or  notify  it  tbat  tbe  work  train  was  on  tbe 
track.  They  knew  the  freight  was  due,  and 
tbat  they  were  on  tbe  main  track  on  its 
time.  Although  the  engineer  testifies  that  be 
directed  a  brakeman  to  flag  the  freight,  and 
supposed  be  had  done  so,  his  attempted  per- 
formance of  duty  will  not  relieve  the  company 
from  liability  for  tbe  accident  Tbe  conductor 
and  engineer  were  in  control  of  the  work 
train,  and  were  charged  with  the  duty  of  tak- 
ing every  possible  precaution  to  see  to  it  tbat 
timely  warning  was  given  to  the  approacbing 
freight  Tbey,  as  well  as  the  brakeman,  were 
guilty  of  gross  negligence,  although  the  com- 
pany would  be  liable  to  appellee  if  tbey,  or 
the  brakeman  alone,  had  only  been  guilty  of 
ordinary  neglect  Neither  tbe  conductor  nor 
engineer  on  tbe  work  train,  or  the  brakeman 
who  participated  In  their  negligence  and 
equally  with  them  was  guilty  of  a  failure  to 
discbarge  his  duty,  were  fellow  servants  of 
appellee  in  the  sense  that  appellee  could  not 
recover  for  their  negligence.  It  has  been 
frequently  ruled  by  this  court  that  a  servant 
for  injuries  not  resulting  in  death  cannot  re- 
cover from  the  master  for  the  ordinary  neg- 
ligence of  bis  superior  officers.  Kentucky 
Distilleries  &  Warehouse  Co.  v.  Scbrleber, 
73  S.  W.  .Tea.  24  Ky.  Law  Rep.  2236;  C, 
N.  O.  &  T.  P.  By.  Co.  v.  Palmer,  98  Ky.  382, 
33  8.  W.  199 ;  Oreer  v.  L.  &  N.  R.  R.  Co..  94 
Ky.  169,  21  S.  W.  649.  42  Am.  St  Rep.  345; 
liinck's  Adm'r  t.  L.  &  N.  B.  B.  Co.,  107  Ky. 
370,  64  S.  W.  184.  But  this  doctrine  Is  limited 
in  its  application  to  cases  in  wUch  the  servant 
is  injured  by  tbe  negligence  of  the  superior  of- 
ficer who  has  immediate  control  of  or  anper- 
vision  over  him.  To  illustrate:  If  appellee 
bad  been  injured  by  the  negligence  of  tbe 
engineer  or  oondnctor  on  bis  train,  be  could 
not  recover  damages  against  tbe  company  un- 
less they  were  guilty  of  gross  neglect  The 
reason  of  this  rule  is  tliat  tbe  servant,  when 
be  engaged  to  worlt,  undertakes  that  he  will 
assume  tbe  ordinary  risks  incident  to  the  em- 
ployment and  will  not  hold  the  master  liable 
for  the  ordinary  negligence  of  those  employes 
with  whom  be  Is  engaged,  whose  actions  and 
conduct  he  can  observe  and,  if  necessary, 
guard  against 

'nils  doctrine  of  assumed  risk  by  tbe  serv- 
ant has  been  further  extended  by  this  court 
until  now  it  is  well  established  that  a  serv- 
ant cannot  recover  from  tbe  master  for  in- 
juries inflicted  by  tlie  negligence  of  a  fellow 
servant  in  the  same  grade  of  employment  en- 
gaged in  the  same  field  of  labor,  and  associat- 
ed or  working  with  the  injured  servant  how- 
ever gross  the  negligence  of  the  fellow  serv- 
ant may  be.  Hence,  if  appellee  had  been  in- 
jured by  tbe  negligence  of  a  fellow  brake- 
man  on  the  train  he  was  working  on,  with- 
out any  fault  on  the  part  of  tbe  conductor, 
or  engineer,  or  other  superior,  or  breach  of 
duty  on  the  part  of  the  company,  he  could 
not  recover  in  this  action.  In  L.,  G.  &  L.  R. 
Co.  V.  Cavens'  Adm'r,  9  Bush,  659,  the  proi>- 
ositlon  before  us  was  under  consideration  by 
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the  court,  and  It  was  said:  •  "It  is  well  set- 
tled that  where  one  enters  into  the  service 
of  another  he  assumes  to  run  all  the  ordi- 
nary risks  pertaining  to  such  service;  and 
this  means  only  that  he  cannot  recover  for 
any  injury  that  his  employer,  by  the  exer- 
cise of  ordinary  care  and  prudence,  could  not 
provide  against.  And  it  is  equally  as  well  es- 
tablished that,  where  a  number  of  persona 
contract  to  perform  service  for  another,  the 
employes  not  being  superior  or  subordinate 
the  one  to  the  other  in  its  performance,  and 
one  receives  an  Injury  by  the  neglect  of  an- 
other in  the  discharge  of  his  duty,  they  are 
regarded  as  substantially  the  agents  of  each 
other,  and  no  recovery  can  be  had  against  the 
employer.  Public  imllcy  requires  that,  where 
the  laborers  are  coequals  and  engaged  in  la- 
boring In  the  same  field,  or  on  the  same  rail- 
road train,  or  in  any  other  employment,  each 
should  exercise  proper  care  In  the  conduct  of 
the  business,  and  look  to  It  that  his  colaborer 
does  the  same  thing;  and,  when  be  is  told 
that  this  care  and  prudence  is  his  only  rem- 
edy against  danger  from  the  negligence  of 
those  employed  with  him,  it  not  only  makes 
him  the  more  careful,  but  stimulates  him  to 
see  that  others  exercise  the  same  caution." 
And  this  principle  was  fully  recognized  and 
applied  in  L.  &  N.  R.  R.  Co.  v.  Sanders' 
AdmT,  44  S.  W.  644,  19  Ky.  Law  Rep.  1941; 
Volz  v.  C.  &  O.  Ry.  Co.,  95  Ky..  188,  24  S.  W. 
119;  Dana  v.  Blackburn,  90  S.  W.  237,  28 
Ky.  Law  Rep.  695 ;  Martin  v.  Mason  &  Hoge 
Co.,  91  S.  W.  1146,  28  Ky.  Law  Rep.  1333; 
Pitts,  Hankins  &  Trundell  y.  Centers,  98  S. 
W.  300,  30  Ky.  Law  Rep.  311. 

But  when  the  servant  is  injured  by  em- 
ployes of  the  same  master,  who  are  not  di- 
rectly associated  with  him,  and  with  whom 
he  is  not  immediately  employed,  and  whose 
<luallflcatIons  for  the  place  they  occupy  he 
has  DO  means  of  knowing,  and  in  whose  se- 
lection be  has  no  voice,  and  over  whose  con- 
duct and  actions  he  has  no  control,  and 
against  whose  negligence  and  carelessness  he 
cannot  protect  himself,  he  may  recover  dam- 
ages from  the  master  for  Injuries  received 
through  their  negligence,  whether  it  be  or- 
dinary or  gross,  and  without  any  reference 
to  the  position  or  place  the  servant  causing 
the  Injury  holds.  And  so  appellee,  whose  in- 
juries were  directly  caused  by  the  negligence 
«f  the  employes  on  the  work  train,  may  re- 
cover from  tlie  company,  without  regard  to 
which  one  of  them  was  guilty  of  the  neglect 
that  resulted  in  his  injuries.  The  distinction 
between  the  liability  of  the  master  for  in- 
juries to  the  servant,  when  the  Injury  Is 
caused  by  the  neglect  of  those  engaged  direct- 
ly with  the  servant,  and  when  it  Is  due  to  the 
carelessness  of  employes  not  immediately  as- 
sociated with  lilm,  was  first  recognized  by 
this  court  in  L.  ft  N.  R.  R.  Co.  V.  Collins,  2 
Duv.  114, 87  Am.  Dec.  486,  in  a  case  against  the 
company  to  recover  damages  for  personal  inju- 
ries Inflicted  by  the  negligence  of  the  engineer, 
'Where  It  was  said:   "The  company  is  respon- 


sible for  the  negligence  or  unsklll fulness  of 
its  engineer  as  Its  controlling  agent  in  the 
management  of  its  locomotives  and  running 
cars;  and  that  responsibility  is  graduated 
by  the  classes  of  persons  injured  by  the  en- 
gineer's neglect  or  want  of  skill.  As  to 
strangers,  ordinary  negligence  Is  sufficient. 
As  to  subordinate  employes  associated  with 
the  engineer  in  conducting  the  cars,  the  negli- 
gence must  be  gross.  As  to  employes  in  a 
different  department  of  service  unconnected 
with  the  running  operations,  ordinary  negli- 
gence may  be  sufficient" 

And  subsequently  this  distinction  was  more 
clearly  expressed  and  applied  thus :  In  Ken-, 
tucky  Central  Ry.  Co.  v.  Ackley,  87  Ky.  278, 
8  8.  W.  691,  12  Am.  St  Rep.  480,  the  action 
was  brought  for  personal  injuries  received  by 
Ackley,  who  was  an  engineer  upon  a  passen- 
ger train,  resulting  from  a  collision  with  a 
freight  train  of  the  company.  It  was  con- 
tended by  the  company  that,  as  the  Injuries 
were  caused  by  the  negligence  of  employes  in 
the  same  grade  of  employment  as  the  person 
Injured,  there  could  be  no  recovery.  But  the 
court,  in  rejecting  this  contention,  quoted 
with  approval  the  principle  announced  in  L., 
C.  ft  L.  R.  Co.  V.  Cavens'  Adm'r,  supra,  say- 
ing: "It  Is  argued  in  that  case  that  the  rule 
should  be  applied  that  when  a  number  of  per- 
sons contract  to  i)erform  a  service  for  anoth- 
er, the  employes  not  being  superior  or  subor- 
dinate to  each  other  In  Its  performance,  and 
one  is  Injured  through  the  negligence  of  an- 
other, they  are  to  be  regarded  as  the  agents 
of  each  other,  and  no  recovery  can  be  had 
against  the  employer.  But  it  was  held  that 
a  different  rule  prevails  when  the  employ- 
ment is  several,  and  when  one  is  subordinate 
to  the  other,  or  occupies  such  a  position  In 
the  service  with  reference  to  his  colaborer  as 
precludes  him  having  any  control  over  his 
actions  or  the  right  to  advise  even  as  to  the 
manner  In  which  the  service  Is  to  be  perform- 
ed." In  Illinois  Central  Ry.  Co.  v.  Hllliard, 
99  Ky.  084,  37  S.  W.  75,  Hllliard,  who  was  a 
conductor,  was  injured  by  the  giving  way 
of  a  ladder  on  one  of  the  cars  in  his  train. 
The  cmnpany  requested  the  court  to  say  to 
the  Jury  that  the  car  inspector,  whose  duty 
It  was  to  keep  the  ladders  in  repair,  nnd  the 
conductor,  were  fellow  servants  engaged  in 
the  same  line  of  service,  and  that  Hllliard 
could  not  recover  unless  the  Jury  believed  the 
inspector  guilty  of  gross  negligence.  This 
court,  in  commenting  on  this  request,  said 
that  the  instruction  was  properly  refused,  the 
conductor  and  inspector  "acted  In  different 
spheres,  and  neither  could  or  was  required  to 
know  whether  the  other  was  properly  doing 
his  duty,"  and  held  that  the  company  was 
liable  for  the  ordinary  negligence  of  the  in- 
spector. 

In  L.  ft  N.  R.  B.  Co.  v.  Lowe,  118  Ky.  260. 
80  8.  W.  768,  65  U  R.  A.  122,  C,  N.  O.  ft 
T.  P.  Ry.  Co.  v.  Hill's  Adm'r.  89  8.  W.  523, 
28  Ky.  Law  Rep.  530,  and  L.  &  N.  R  R.  Co. 
T.  Hiltner,  56  S.  W.  654,  21  ^.J^aw^Rep. 


Digitized  by  VjOOQlC 


798 


106  SOUTHWESTERN  REPOETEB. 


(Ky. 


1826,  the  rale  announced  In  the  Collins,  Cav- 
ms,  and  Ackley  Cases  was  followed.  In  the 
cases  of  L.  &  N.  R.  B.  Co.  v.  Robinson,  4 
Busb,  507,  li.  &  N.  E.  R.  Co.  T.  Rains,  23  8. 
W.  506,  15  Ky.  Law  Rep.  423,  and  Robinson 
V.  L.  ft  N.  R.  R.  Co.,  24  S.  W.  625,  15  Ky. 
Law  Rep.  626,  It  was  apparently  beld  that 
an  employe  on  one  train  could  not  recover 
from  tiie  company  for  tbe  negligence  of  the 
employes  on  another  train  unless  their  neg- 
ligence was  gross;  bat  these  cases  may  now 
be  regarded  as  having  been  overruled  by  the 
later  ones  above  referred  to,  and  it  must  be 
considered  as  no  longer  an  open  question  in 
this  state  that  there  may  be  a  recovery  in  a 
case  like  the  one  before  us,  although  the  neg- 
ligence of  the  person  causing  It  was  ordinary. 
Hence  the  court  correctly  instructed  the  Jury 
that,  If  they  believed  from  the  evidence  that 
the  injury  to  plalntifTs  foot  was  the  direct  re- 
sult of  negligence  on  the  part  of  the  agents 
or  servants  of  the  defendant  in  charge  of  the 
work  train,  they  should  find  for  the  plaintiff. 

Nor  did  the  conrt  err  in  striking  from  the 
answer  the  defense  that  the  brakeman  on  the 
work  train  was  a  fellow  servant  of  appellee, 
and  therefore  the  company  was  not  responsi- 
ble to  appellee  for  his  neglect. 

Appellee  was  permitted  to  testify  that, 
while  he  was  pinioned  in  the  debris  of  the 
wreck,  he  knew  It  was  on  Are  and  was  fear- 
ful that  he  would  be  burned  to  death  before 
be  could  be  extricated;  and  other  witnesses 
were  allowed  to  say  that  they  saw  the  fire 
burning  dose  to  him.  In  our  opinion  It  was 
competent  to  permit  appellee  to  testify  as  to 
the  mental  anguish  and  pain  that  he  suffered 
while  he  was  fastened  in  the  wreck.  If  he 
bad  not  sustained  any  physical  injury,  he 
could  not  recover  at  all  for  tbe  mental  suf- 
fering be  endured,  as  was  said  In  Morse  v. 
0.  &  O.  Ry.  Co.,  117  Ky.  11,  77  S.  W.  361: 
"Damages  cannot  be  recovered  for  mental 
suffering  alone  in  an  action  for  personal  In- 
juries based  on  negligence,  imaccompanted 
by  scnne  direct  contemporaneous  injury  to  the 
person."  But  where  there  Is  a  physical  In- 
Jury  there  may  be  a  recovery  for  it,  as  well 
as  the  mental  pain  and  suffering  occasioned 
by  and  accompanying  It  Mental  as  well  as 
physical  suffering  directly  caused  by  an  Inju- 
ry is  a  part  of  the  compensation  to  which  the 
injured  person  is  entitled;  and  In  tbe  cases, 
without  exception,  that  have  come  under  our 
notice,  the  Jury  have  always  been  Instructed 
that  they  might  compensate  fOr  mental  as 
well  as  physical  pain.  Alexander  v.  num- 
ber, 88  Ky.  565,  6  S.  W.  453.  As  it  was  com- 
petent for  appellee  to  describe  fully  and  ac- 
curately bis  pain  and  suffering  after  he  was 
extricated  from  the  wreck  and  daring  the 
time  tbe  cure  was  being  effected,  and  In  fact 
up  to  the  time  of  the  trial,  we  are  unable  to 
understand  upon  what  theory  it  can  be  main- 
tained that  It  was  not  competent  for  him  to 
relate  the  torture  he  endured  when  under  the 
wreck  and  In  momentary  danger  of  being 
burned  to  death.    In  our  opinion  it  Is  not  at 


all  material  or  ipiportant  wbetEer  tbe  moital 
suffering  is  contemporaneous  with  the  recep- 
tion of  the  injury  or  subsequent  to  It,  if  It  Is 
the  direct  result  of  It  In  the  able  and  ex- 
haustive opinion  in  Denver  &  Rio  Grande  R. 
Co.  V.  Roller,  100  Fed.  738,  41  C.  C.  A,  22,  49 
L.  R.  A.  77,  this  question  was  fully  covered, 
and  the  conclusion  reached  that  evidence  of 
this  character  la  competent 

It  was  also  admissible  for  appellee,  as  well 
as  those  whp  saw  him  under  the  wreck,  to  de- 
scribe the  surroundings  and  conditions  that 
existed,  so  that  the  Jury  might  know  all  the 
facts  and  circumstances  of  appellee's  situa- 
tion when  injured.  The  accuracy  of  the 
photographs  was  testified  to  by  the  person 
who  took  them,  and  they  furnished  to  the  Ju- 
ry a  more  complete  and  realistic  picture  of 
the  wreck  of  ^be  colliding  engines  than  oonld 
be  obtained  from  any  other  source.  Tbe 
wreck  could  not  be  seen  by  the  Jury,  nor 
could  it  be  accurately  described  by  the  wit- 
nesses ;  but  from  an  inspection  of  the  photo- 
graphs the  Jury  could  obtain  a  more  correct 
impression  and  a  better  understanding  of  the 
situation  than  in  any  other  way.  Denver  & 
Rio  Grande  R.  Co.  v.  Roller,  supra;  11  Am. 
&  Eng.  Bncy.  of  Law,  p.  539;   17  Cyc.  414. 

Altaongh  there  was  no  error  in  the  admis- 
sion of  evidence  or  the  Instructions  given  by 
the  court,  we  feel  constrained  to  reverse  the 
Judgment  upon  the  ground  that  tbe  verdict 
is  excessive.  If  tbere  was  suffldent  evidence 
to  show  appellee's  injuries  were  permanent 
we  would  not  interfere  with  the  finding  of 
the  Jury  upon  this  point;  but  there  Is  not 
That  he  sustained  severe  Injury,  not  only  to 
his  foot  but  other  parts  of  bis  body,  there  Is 
no  doubt;  bat,  whether  they  are  permanent 
or  not  is  another  question.  Appellee,  in  an- 
swer to  the  question,  "Is  your  foot  perma- 
nently Injured  or  not?"  answered,  "I  believe 
it  is."  Dr.  Sorry,  the  only  physician  who 
testified  for  appellee,  said  that  he  had  made 
only  one  examination  of  appellee's  foot,  and 
that  a  few  days  before  the  trial.  The  ma- 
terial parts  of  his  evidence  are  as  follows: 
"Q.  Tell  the  character  of  bis  injuries  from 
your  examination,  and  whether  or  not  you 
think  it  is  permanent  A.  Yes,  sir;  I  think 
it  Is.  Q.  Did  you  make  an  examination  with 
the  X-rays  to  ascertain  whether  or  not  the 
bones  were  sound?  A.  No,  sir.  Q.  Yon  pred- 
icate your  opinion  about  the  pennanency  of 
the  injury  upon  the  fact  that  it  should  turn 
out  that  tbe  bone  Is,  diseased?  A.  I  take  It 
tbe  bones  were  diseased  from  the  fact  of  the 
time  it  has  been  healing.  If  there  was  no 
disease  of  the  bone,  it  seems  like  it  would 
heal.  Q.  You  predicate  your  answer  solely 
upon  that?  A.  From  the  length  of  time  and 
tbe  appearance  of  the  wound.  Q.  Yoa  don't 
know  whether  or  not  the  bone  is  Injured?  A. 
No,  sir;  the  symptoms  indicate  that  by  hav* 
Ing  a  running  sore  for  several  months.  Q. 
If  there  has  been  no  Injury  to  the  bone,  and 
no  diseased  condition  of  tbe  bone,  do  you 
think  It  will  not  heal?    A.  If  tbere  la  no 
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disease  of  the  bone,  that  flesh  wonnd  will 
heal;  yes,  sir." 

For  appellant  the  two  physicians  who 
treated  appellee  were  Introduced,  and  testi- 
fied that  they  made  an  examination  of  ap- 
pellee's foot  with  the  X-rays,  and  in  answer 
to  qnestlons  said:  "Q.  I  will  ask  yon  whether 
any  of  the  bones  of  his  foot  or  ankle  or  leg 
are  broken  or  affected.  A.  No,  sir;  they  are 
not.  Q.  Tell  the  Jury  bow  you  know  It?  A. 
Well,  simply  by  examination;  from  the  ex- 
amination at  the  time  of  the  accident,  and 
while  the  wound  was  fresh.  Q.  Have  you 
ever  examined  it  with  the  X-rays?  A.  Yes, 
sir;  examined  it  with  the  X-rays,  and  I  also 
asked  Dr.  Nisbitt  to  examine  It  with  them. 
Q.  Did  both  of  you  examine  it  with  the  X- 
rays?  A.  Yes,  sir.  Q.  Is  there  any  injury 
at  all  to  the  bone?  A.  No,  sir;  there  is  not. 
Q.  What  was  the  nature  of  the  wound,  that 
causes  It  to  be  so  long  healing?  A.  It  was 
a  flesh  wound,  and  considerable  bruise;  the 
muscles  torn,  and  the  skin  considerable  bruis- 
ed, and  a  tear  and  laceration  also."  These 
doctors  also  testified  in  substance  and  effect 
that  his  injuries  were  temporary.  It  will  be 
observed  that  the  physician  who  testified  for 
appellee  made  only  one  examination,  and 
that  without  using  the  X-rays,  and  his  con- 
clusion that  the  foot  was  permanently  injur- 
ed was  based  on  the  fact  that  in  his  opinion 
the  bones  of  the  foot  were  diseased;  while 
the  physicians  who  treated  him  for  the  in- 
Jury,  and  who  examined  bis  foot  frequently 
and  with  the  X-rays,  say  that  the  bones  are 
not  Injured,  and  that  in  time  the  foot  will 
be  restored  to  its  normal  condition. 

We  are  not  aware  of  any  case  In  which 
the  court  has  sustained  a  verdict  as  large  aa 
this  one  unless  the  injuries  were  permanent. 
The  fact  that  the  negligence  was  gross,  and 
that  punitive  damages  were  allowed,  and  that 
appellee  was  entitled  to  more  than  mere 
compensation  for  his  mental  and  physical  suf- 
fering, does  not  imply  that  a  Jury  are  at 
liberty,  unrestrained,  to  award  by  way  of 
punitive  damages  any  amount,  however  large 
it  may  be.  This  court  has  the  same  power 
and  discretion  to  set  aside  a  verdict,  when  ex- 
cessive, in  cases  Involving  punitive  damages 
as  it  has  where  only  compensation  la  recover- 
ed. In  every  case,  if  the  verdict  appears  to 
have  been  given  under  the  influence  of  pas- 
sion or  prejudice,  a  new  trial  will  be  grant- 
ed. L.  &  N.  R.  R.  Co.  V.  Long,  94  Ky.  410, 
22  S.  W.  747;  Standard  Oil  Co.  v.  Tlemey,  92 
Ky.  367,  17  S.  W.  1025,  14  L.  R.  A.  677,  38 
Am.  St  Rep.  595.  As  was  said  by  this  court 
In  Louisville  Railway  Co.  v.  Mlnogue,  90  Ky. 
309.  14  8.  W.  357,  29  Am.  St  Rep.  378:  "It 
la  impossible  to  measure  with  anything  like 
absolute  certainty  the  amount  of  punitive 
damages  proi>er  in  a  case,  or  the  extent  of 
some  of  the  elements  of  those  which  are  com- 
pensatory. The  opinion  of  a  Jury  has  been, 
and  properly,  no  doubt,  regarded  as  the  best 
means  of  even  a  fair  approximation,  and 
every  verdict  should  be  treated  prima  fade 


as  the  result  of  honest'  Judgment  upon  their 
part  They  are  the  constitutional  triors  of 
the  facts  of  the  case,  and  courts  should  ex- 
ercise great  caution  In  interfering  with  their 
verdicts.  Litigants  must  not  be  left  however, 
to  their  arbitrary  will,  and  be  without  rem- 
edy in  cases  where  verdicts  can  be  accounted ' 
for  only  upon  the  theory  that  they  are  the 
result  of  an  Improper  sympathy  or  unrea- 
sonable prejudice." 

It  will  readily  be  conceded  that  it  is  pe- 
culiarly within  the  province  of  the  Jury  to 
fix  the  amount  of  damage  that  a  person  is  en- 
titled to  for  mental  and  physical  suffering, 
and  will  also  be  agreed  that  there  is  no  rule 
by  which  the  amount  that  should  be  awarded 
can  be  measured.  For  these  reasons  this 
court  has  always  been  reluctant  to  interfere 
with  the  finding  of  a  Jury  upon  the  question 
of  damages,  and  especially  is  this  true  when 
the  Injury  is  permanent  or  of  such  a  char- 
acter as  to  disable  the  injured  person  trom 
pursuing  his  usual  occupation  or  employ- 
ment, or  one  that  will  cause  him  to  suffer 
serious  pain  probably  through  life.  But  " 
appellee's  foot  should  be  fully  restored,  and 
there  is  a  complete  recovery,  and  be  Is  placed 
in  the  same  physical  condition  as  he  was  be- 
fore the  injury.  If  appears  to  us  at  first  blush 
that  the  verdict  Is  too  large.  The  future  ef- 
fect of  the  Injury  should  be  shown  with 
reasonable  certain^  to  authorize  damages  up- 
on the  score  of  permanent  injury. 

For  the  error  in  the  amount  of  damages, 
the  Judgment  must  be  reversed,  with  direc- 
tions for  a  new  trial. 


COMMONWEALTH   v.    NATIONAL  BIS- 
CUIT CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  10,  1908.> 

COBFOBATIORB — ADVEBTISIItO  MAITEB— USE  07 

Word  **Iwcobpobated." 

Letter  heads  and  bill  heads  are  not  adver- 
tising matter,  within  Ky.  St  1903,  8  576,  re- 
quirmg  every  corporation,  except  a  railroad  and 
others  named,  to  have  printed  the  word  "incor- 
porated" on  advertising  matter. 

Appeal  from  Circuit  Court  Grayson  County. 

"Not  to  be  officially  reported." 

The  National  Biscuit  Company  was  In- 
dicted for  failure  to  comply  with  Ky.  St 
1903,  {  578,  requiring  a  corporation  to  place 
under  its  name  on  all  advertising  matter 
the  word  "incorporated."  From  the  Judg- 
ment the  conunonwealth  appeals.    Affirmed. 

James  Breathitt,  Atty.  Oen.,  T.  B.  Mc- 
Gregor, and  0.  H.  Morris,  for  the  OommtHi- 
wealth 

O'REAR,  C.  J.  Appellee  was  indicted  for 
failing  to  comply  with  section  676,  I^.  St 
1908,  which  requires  every  corporation,  ex- 
cept banks,  railroads,  and  insurance  and  trust 
companies,  to  liave  printed  plainly  the  word 
"incorporated"  upon  Its  advertising  matter. 
The  specific  offense  in  this  case  was  that  ap- 
pellee, a  foreign  corporation  doing  business 
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In  this  state,  wrote  a  letter  and  sent  a  bill 
on  Its  bill  head  to  a  customer  In  Grayson 
county,  this  state,  on  which  It  failed  to  have 
printed  the  word  "incorporated."  It  developed 
that  appellee's  principal  place  of  business  In 
this  state  Is  Louisville ;  but  where  the  letter 
was  written  and  the  bill  sent  from  Is  not 
disclosed.  Certain  It  is  that  It  Is  admitted 
by  the  pleadings  that  they  were  not  written 
or  sent  In  Grayson  county.  The  circuit  court 
held  that  it  bad  not  jurisdiction  of  the  case, 
which  is  in  accord  with  the  opinion  of  this 
court  in  the  very  recent  case  of  Common- 
wealth V.  Remington  Typewriter  Co.,  105  S. 
W.  399.  Furthermore,  letter  heads  and  bill 
beads  are  not  "advertising  matter,"  contem- 
plated by  section  576,  Ky.  St  1903.  T.  J. 
Moss  Tie  Ca  v.  Commonwealth  CKy.)  105  S. 
W.  163. 
Judgment  affirmed. 


MORGAN  et  al.  v.  JOB  MORGAN  k  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1908.) 

1.  APPEAT>-PBESTr»fPTr0N8. 

Where  an  order  of  attachment  oomplained 
of  was  not  in  the  record  on  appeal.  It  would  be 
presumed  that  it  complied  with  the  law. 

2.  Same— Findings— CoNFLioTiNQ   Evidence. 

Where  the  evidence  is  conflicting,  and  on 
the  whole  case  the  mind  Is  left  in  doubt  as  to 
the  truth,  tlie  chanoellmr's  judgment  will  not  be 
disturbed. 

Appeal  from  Circuit  Court,  liCsUe  County. 

"Not  to  be  officially  reported." 

Action  by  Joe  Morgan  tc  Co.  against  Jas- 
per Moi^an  and  otliers.  FitHn  a  judgment 
in  favor  of  ptaintUTs,  defendants  appeaL  Af- 
firmed. 

J.  M.  Muncy,  for  appellanta  J.  M.  Blck- 
nell,  for  appellees. 

CARROLL,  J.  Appellees,  who  were  plain- 
tlffii  t>elow,  were  partners  doing  a  mercantile 
business,  and  in  July,  1903,  entered  into  a  con- 
tract with  appellants,  defendants  below,  by 
the  terms  of  which  the  appellants  agreed  to 
saw,  pit,  haul,  and  deliver  to  the  appellees  on 
the  bank  of  Middle  Fork  of  Kentucky  river, 
on  or  before  March  1,  1904,  all  the  poplar 
saw  logs  owned  by  appellees,  supposed  to  be 
400  or  500.  As  compensation  they  were  to  be 
paid  $1.05  a  log.  Appellants  further  agreed 
to  deliver  to  appellees  at  the  same  time  from 
80,000  to  60,000  feet  of  merchantable  whlta 
oak  saw  logs,  for  which  they  were  to  receive 
$1  per  100  feet  As  a  part  of  the  contract 
appellees  sold  to  appellants  one  pair  of  mules 
for  f 250,  and  a  yoke  of  oxen,  for  which  ap- 
pellees were  to  be  paid  by  appellants  out  of 
the  proceeds  due  them  for  logs.  Appellees 
agreed  to  furnish  appellants  merchandise  and 
supplies  for  the  purpose  of  enabling  appel- 
lants to  carry  out  their  contract  The  parties 
were  to  make  a  full  settlem«it  of  their  ac- 
counts under  the  contract  on  March  1,  1904, 


and  If  upon  final  settlement  appellants  should 
be  Indebted  to  appellees,  then  appellees  were 
to  faav^  a  superior  Hen  on  the  mules  and 
oxen  to  secure  the  payment  of  the  Indebted 
ness.  In  March,  1905,  appellees  brought  this 
suit  to  recover  a  balance  of  $190.72,  alleged 
to  be  due  them  by  appellants  on  the  mules 
and  oxen,  and  for  merchandise  and  supplies 
furnished.  In  this  action,  they  obtained  an 
attaclunent  which  was  levied  upon  the  mules. 
Appellants  in  an  answer  and  amended  an- 
swer questioned  the  justness  of  a  number  of 
items  charged  against  them  In  the  account 
filed  with  the  petition,  and  also  disputed  the 
correctness  of  credits  allowed  them  on  ac- 
count of  the  lumber  contract,  and  In  a  coun- 
terclaim they  sought  judgment  over  against 
appellees.  A  reply,  controverting  the  affirma- 
tive matter  In  the  answers,  completed  the 
pleadings,  and.  after  the  evidence  was  taken 
the  case  was  referred  to  the  master  commis- 
sioner. The  commissioner  reported  that 
there  was  due  appellees  $151.72.  The  chan- 
cellor, on  hearing  the  case,  rejected  the  coun- 
terclaim of  appellants  and  adjudged  that  ap- 
pellees recover  of  them  $178.22,  with  Interest 
from  March  11,  1905,  and  awarded  a  Hen  on 
the  mules  to  secure  the  payment  of  the  judg- 
ment 

Counsel  for  appellants  question  the  suffi- 
ciency of  the  order  of  attachment;  but  as 
the  papers  relating  to  the  attachment  are  not 
in  the  record,  we  cannot  express  an  opinion 
upon  this  point;  the  presumption  being  that 
the  order  of  attachment  was  properly  is- 
sued and  that  in  other  respects  It  sufficiently 
complied  with  the  Code. 

Appellants  complain  that  the  chancellor 
failed  to  give  them  credit  by  $25,  to  which 
they  claim  to  be  entitled  as  the  hire  of  one 
of  the  mules  that  was  used  by  appellees. 
They  also  challenge  the  correctness  of  char- 
ges against  them  In  the  account  of  appellees 
to  Will  Lewis,  Jasper  Lewis.  Clarke,  Cornett 
and  Howard,  and  Insist  that  the  chancellor 
erroneously  failed  to  give  them  credit  for 
various  amounts  due  for  delivering  lo^. 
The  evidence  In  the  case  Is  conflicting,  each 
of  the  parties  supporting  their  respective  con- 
tentions by  some  testimony;  but  after  a 
careful  examination  of  the  record  we  are  un- 
able to  say  that  the  judgment  of  the  lower 
court  supported  as  It  Is  by  the  report  of  the 
master  commissioner.  Is  against  the  weight 
of  the  testimony.  The  rule  adopted  by  this 
court  and  long  adhered  to  Is  that  in  equity 
cases  the  judgment  will  be  given  according 
to  the  truth  of  the  matter  as  It  shall  appear 
to  the  court  from  the  whole  record;  but 
where  the  evidence  is  conflicting,  and  on 
the  whole  case  the  mind  is  left  In  doubt  as  to 
the  truth,  the  chancellor's  judgment  will  not 
be  disturbed.  Campbell  v.  Trosper,  57  S.  W. 
246,  22  Ky.  Law  Rep.  277. 

Following  this  practice,  the  judgment  <rf 
the  lower  court  must  be  affirmed. 
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OOnCH  et  al.  ▼.  SI2SEMORB  et  al. 

<Court  of  Appeals  of  Kentncky.    Jan.  15,  180S.) 

1.  Trusts — RESirLTino  Tbusts — Evioercx. 

Where  plaintiffs  in  good  faith,  for  a  vala- 
aUe  ooDsideration,  purchased  land  of  the  heirs 
of  a  person  to  whom  it  had  been  conveyed  bj  a 
deed  which  did  not  show  tliat  bis  wife  had  any 
interest  in  the  land,  and  it  did  not  satisfactorily 
appear  that  he  had  it  in  trust  for  her,  or  that 
the  title  to  the  whole  of  it  was  made  to  him  by 
fraud  or  mistake,  or  that  his  wife  did  not  know 
that  lier  nnme  was  not  mentioned  in  the  deed, 
plaintiffs'  deed  is  good  as  against  a  deed  from 
the  wife  of  an  alleged  interest,  in  excess  of  her 
dower  right,  which  she  claimed  in  the  land  by 
reason  of  liaving  paid  part  of  the  purchase  price. 

■2.   MOBTOAOES  —  CONSTEUOTION  —  DOWEB  IM- 

TESEST— Lies. 

After  the  death  of  the  owner  of  land,  his 
wife,  who  owned  merely  her  dower  interest 
therein,  mortgaged  the  land.  Defendants,  to 
-wliom  the  wife  had  conveyed  an  alleged  one- 
fourth  interest  in  the  land,  iMdd  the  mortgage. 
Seld,  that  the  mortgage  lien,  which  attached 
only  to  the  wife's  dower  interest,  was  extinguish- 
ed by  her  death,  and  could  not  be  extended  to 
an  undivided  fee  interest  in  the  land  purchased 
by  plaintiffs  from  the  heirs  of  the  original 
owner. 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  by  William  Slzemore  and  others 
against  WUUam  Couch  and  others  for  the  di- 
vision of  land.  From  a  judgment  for  plain- 
tiffs, there  was  an  appeal  by  defendants,  and 
a  cross-appeal  by  plaintiffs.  Affirmed  on  the 
original  appeal,  and  reversed  on  the  cross-ap- 
peal with  directions. 

Lewis  &  Calvert,  for  appellants.  James 
H.  Jeffries,  for  appellees. 

CARROLL,  J.  In  1848  there  was  conveyed 
to  Wllkerson  Slzemore  a  small  tract  of  land, 
the  consideration  being  $300.  His  wife,  Ma- 
bala  Slzemore,  had  received  from  her  father's 
estate  in  1848  $76,  and  this  sum  It  is  claimed 
was  a  part  of  the  $300  paid  for  the  land. 
Wllkerson  Slzemore  and  his  wife  lived  on  the 
land  until  his  death,  about  1880.  After  his 
death  bis  widow  resided  on  the  land  until  her 
death  in  1902.  The  appellees  purchased  six- 
ninths  of  the  land  from  the  heirs  of  Wllker- 
son Slzemore,  and  brought  this  suit  for  the 
purpose  of  having  the  land  divided  and  their 
interests  allotted  to  them.  The  appellants  re- 
sisted the  division  of  the  land  as  sought  by 
appellees,  and  asserted  that  they  owned  one- 
fourth  of  the  land;  their  title  to  this  one- 
fourth  arising,  according  to  th^r  contention, 
in  this  way:  After  the  death  of  her  husband 
Kahala  Slzemore  conveyed  to  them  one-fourth 
of  the  land,  which  they  assert  she  was  en- 
titled to  because  with  money  received  by  her 
from  her  father's  estate  one-fourth  of  the 
land  was  purchased. 

The  title  to  the  land  was  In  Wllkerson  Size- 
more  imtil  bis  death.  The  evidence  is  very 
Indefinite  as  to  whether  any  money  received 
by  Mrs.  Slzemore  from  her  father's  estate 
was  Invested  in  the  land;  but,  assuming  that 
It  was,  and  that  she  paid  $76  of  the  purchase 
money,  it  Is  nevertheless  a  fact  that  the  deed 
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to  Wllkerson  Slzemore  did  not  show  that  hia 
wife  had  any  interest  in  the  land,  and  the  evi- 
dence that  he  held  it  In  trust  for  her,  or  that 
the  title  to  the  whole  of  it  was  made  to  him 
by  fraud  or  mistake,  or  that  his  wife  did  not 
know  that  her  name  was  not  mentioned  in 
the  deed,  is  entirely  too  vague  and  unsatis- 
factory to  authorize  the  court  to  adjudge  that 
she  was  entitled  to  an  interest  in  the  land 
growing  out  of  the  payment  by  her  of  a  part 
of  the  purchase  money.  When  Wllkerson 
Slzemore  died  the  title  to  the  land  descended 
to  his  heirs,  subject  to  his  widow's  right  of 
dower.  Although  she  sold  and  conveyed  to 
appellants  one-fourth  of  the  land  of  wbiqh  her 
husband  died  the  owner,  her  deed  could  not 
pass  any  greater  interest  in  the  land  than  she 
owned.  All  that  she  could  convey  was  her 
life  estate  or  dower,  and  that  is  the  only  in- 
terest that  appellants  took  under  the  deed 
made  by  her.  Appellees  were  purchasers  in 
good  faith,  and  for  a  valuable  consideration 
obtained — and  when  this  stilt  was  instituted 
were  the  owners  of— six-ninths  of  the  land, 
and  the  lower  court  correctly  so  adjudged. 

There  is  some  evidence  that  after  the  death 
of  Wllkerson  Slzemore  his  widow  executed  a 
mortgage  on  the  land  to  John  Y.  Begley  for 
about  $187.  Begley  assigned  this  mortgage  to 
one  Joelah  Combs,  and  appellants  testified 
that  they  paid  off  this  mortgage,  and  the  low- 
er court  gave  appellants  a  lien  on  the  interest 
allotted  to  appellees  to  secure  the  payment  of 
this  sum.  The  mortgage  is  not  mentioned  In 
the  pleadings  in  the  case,  nor  did  appellants 
In  their  pleadings  assert  any  claim  against ' 
or  lien  on  the  land  growing  out  of  the  fact 
that  the  mortgage  debt,  or  a  part  of  It,  was 
paid  by  them.  If  Mrs.  Slzemore  executed  a 
mortgage  on  the  land,  the  only  Interest  that 
she  could  convey  by  mortgage  was  her  dower 
interest  or  life  estate;  and  If  the  appellants 
paid  the  whole  or  any  part  of  the  mortgage 
they  could  not  occupy  any  better  position 
than  did  the  mortgagee,  who  only  had  a  lien 
on  the  Interest  ovmed  by  Mrs.  Slzemore.  It 
follows  that  the  mortgage  lien  was  extin- 
guished when  Mr&  Slzemore  died,  and  In  no 
state  of  case  that  we  can  conceive  of  were  ap- 
pellants entitled  to  be  reimbursed  out  of  the 
interest  in  the  land  purchased  by  appellees. 

It  results  that  the  Judgment  must  be  affirm- 
ed on  the  original  appeal,  and  reversed  on  the 
cross-appeal,  with  dlreetlons  to  set  aside  so 
much  of  the  Judgment  as  awards  to  appellants 
a  Hen  on  the  land  for  $50,  with  Interest  from 
June  12,  1896. 


WILSON  et  al.  v.  NANTZ. 

(Court  of  Appeals  of  Kentucky.    Jan.  16, 1908.) 

1.  BonNDABixs— SnavKT— EvioBNOK. 

Evidence  held  to  warrant  a  finding  that  the 
description  of  land  contained  In  a  patent  cover- 
ed the  land  in  controversy,  and  that  there  was 
no  vacant  land  between  such  survey  and  an  ad. 
Joining  survey. 


[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
!i  8,  Boundaries,  {{  184-194.V  -  i 
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vol  8>  Boundaries,  {{  184-194.: 
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2.  Appeal— Bivntw—FiKDiHOB. 

Where  on  all  the  evldenoe  the  mind  is  left 
in  doubt  as  to  the  truth,  the  Court  of  Appeals 
win  not  disturb  the  conclusions  of  the  chancel- 
lor. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  gf  8970-5978.] 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  between  &  W.  Wilson  and  others 
and  George  Nantz.  From  a  judgment  for 
the  latter,  the  former  appeals.    Affirmed. 

J.  M.  Blcknell  and  B.  L.  Blakeman,  for  ap- 
pellants.   Cleon  K.  Calvert,  for  appellee. 

HOBSON,  J.  On  March  18,  1870,  a  survey 
of  200  acres  of  land  in  Clay  county,  now 
Leslie,  was  made  in  the  name  of  William 
North;  and  <m  the  same  day  a  surrey  of 
100  acres  of  land  was  made  In  the  name  of 
Aaron  Brock.  Patents  were  duly  Issued  upon 
both  surveys.  Appellee,  George  Nantz,  claims 
under  Aaron  Brock.  Appellants  do  not  con- 
nect themselves  with  the  William  North 
patent,  but  claim  In  substance  that  the  two 
patents  did  not  adjoin  and  that  there  was 
vacant  land  between  them.  The  court  below 
adjudged  in  favor  of  Nantz,  and  from  that 
judgment  the  appeal  before  us  is  prosecuted. 

The  only  question  we  deem  it  necessary 
to  consider  is  whether  the  Aaron  Brock  pat- 
ent covers  the  land  in  dispute.  The  calls  of 
this  patent  are  as  follows:  "Beginning  on 
two  pines  near  the  top  of  a  ridge  about  SO 
yards  from  the  same,  near  the  bead  of  the 
Joseph  Hobbs  hollow,  the  N.  B.  comer,  to  a 
lOO-acre  survey  made  for  Simon  B.  Wilson; 
thence  with  a  line  of  said  100  acres,  S.  65°  W. 
100  poles,  to  two  chestnut  oaks  and  a  bla(^ 
walnut  on  the  top  of  the  divide  between  the 
Joseph  Hobbs  hollow  and  the  War  Branch 
waters  of  the  Beech  aud  Middle  Forks; 
thence  N.  12°  B.  60  poles,  to  two  chestnuts 
and  a  dogwood  on  the  aforesaid  divide; 
thence  N.  46°  W.  26  poles,  to  two  chestnut 
oaks  on  the  top  of  said  divide;  thence  N.  65* 
W.  34  poles,  to  a  pine  and  chestnut  oak  on 
said  divide;  thence  N.  10°  W.  20  poles,  to  a 
blac^  oak  and  chestnut  on  said  divide;  thence 
N.  41°  B.  500  poles,  to  a  stake  in  a  line  of 
William  North  survey;  thence,  with  lines  of 
said  survey,  south  480  poles,  to  a  stake  in 
said  line;  thence  S.  65°  W.  80  poles,  to  a 
stake  in  the  gap  of  the  Good  Branch  divide 
between  the  Bendrickson  Branch  and  Trace 
Branch,  waters  of  the  Beech  Fork;  thence 
west  160  poles,  to  two  chestnut  oaks  on  the 
top  of  the  divide  I>etween  the  Joseph  Hobbs 
hollow  and  the  Hendrickson  afsd.;  thence  S. 
65°  W.  12  poles,  to  the  beginning." 

There  is  no  dispute  as  to  the  l>eglnning 
comer  at  the  two  pines.  If  we  begin  there, 
and  run  the  calls  of  the  patent  with  slight 
variation,  we  reach  the  two  chestnut  oaks 
and  black  walnut,  then  the  two  chestnut  oaks 
and  dogwood,  then  the  two  chestnut  oaks  on 
the  top  of  the  divide,  then  the  pine  and  chest- 


nut oak  on  the  divide,  and  then  the  black  oak 
and  chestnut  on  the  divide.  These  comas 
are  all  established,  and  as  to  them  there 
seems  to  be  no  dispute;  but  if  we  mn  the 
next  call  of  the  survey  "N.  41°  B.  600  poles" 
it  will  not  reach  the  William  North  survey. 
If  the  line  is  nm  on  the  course  N.  41*  E.  it 
will  not  touch  the  North  survey,  and  will 
run  to  the  west  of  it  If  we  disregard  the 
course,  and  ran  the  line  COO  poles  long  to  tlie 
North  survey,  the  next  call  must  be  disre- 
garded, and  it  will  give  a  very  narrow  l)ody 
of  land.  But  If  we  go  back  to  the  begbuilng 
and  reverse  the  calls  of  the  patent  we  strike 
the  next  comer  two  chestnut  oaks  on  the 
top  of  the  divide,  and  thence  reversing  the 
calls  of  the  patent  we  strike  the  gap  of  th» 
Good  Branch  divide  t>etween  the  Hendrickson 
Branch  and  Trace  Brand),  as  called  for  in 
the  patent  If  we  run  from  this  point  on 
the  call  of  the  patent,  reversed  to  the  line  of 
the  North  survey,  the  line  must:  l>e  prolonged 
something  over  50  poles  to  reach  it  If  we 
then  measure  along  the  lines  of  this  patent 
480  poles,  and  connect  the  point  so  located 
with  the  black  oak  and  chestnut,  we  have 
located  the  patent  as  well  as  may  be  done  on 
the  evidence  before  us.  The  surveys  were 
made  on  the  same  day.  The  Brock  survey 
calls  for  the  North  survey  and  to  run  with  it. 
We  cannot  believe  that  there  was  any  vacant 
land  between  them.  It  is  manifest  that  the 
surveyor  who  surveyed  the  Brodt  tract  did 
not  ran  the  line  between  that  and  the  North 
tract,  but  contented  himself  by  writing  his 
survey  in  these  words,  "thence  with  the  lines 
of  the  said  survey  some  480  iMles."  It  Is  true 
that  one  of  the  surveyors  in  this  case  located 
the  North  survey  somewhat  difterently  from 
the  other.  But  he  does  not  appear  to  have 
run  enough  of  the  lines  to  make  his  survey 
valuable.  The  rule  is  that  where,  upon  all 
the  evidence,  the  mind  Is  left  in  doubt  as  to 
the  truth,  this  court  will  not  disturb  the  con- 
clusion of  the  chancellor.  On  all  the  facts 
here  we  think  the  weight  of  the  evidence 
sustains  the  chancellor's  conclusion. 
Judgment  affirmed. 


JONES  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.   Jan.  10. 1008.) 

1.  HoinoinK  —  Btidknox  —  BxjvnoixTiCT  — 
Decree. 

In  a  prosecution  for  murder,  evidence  HoM 
sufficient  to  sustain  a  conviction  for  volontaiy 
manslaughter. 

tEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {{  5S9-54L] 

2.  Save— Iix  Feeling. 

In  a  prosecution  for  murder,  admission  of 
evidence  of  statements  about  a  difficulty  be- 
tween defendant's  brother  and  the  father  of  de- 
ceased, to  establish  a  motive  by  showinic  ill  fee- 
ing by  defendant  toward  the  family  of  deceased, 
is  not  prejudicial,  where  a  verdict  for  voluntaiT 
manslaughter  vras  returned. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {{  S21-32S.] 
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3.  SAin  — AoinsBiBiUTT  — Pkbtioub   Dim- 

CUI.TIX8. 

In  a  proaecatlon  for  murder,  evidence  of  a 
previoaa  difficulty  between  defendant's  brother 
and  the  father  of  deceased  is  incompetent,  where 
there  is  nothincr  shown  to  connect  defendant 
with  such  difficiuty. 

fEJd.  Note. — For  canes  in  point,  see  Cent.  Dig. 
Toi.  26,  Homicide,  (  343.] 

4.  SAXB  —  iRDICntSNI     AND     INFOBMATION — 

PKOor. 

Where  the  first  count  in  an  indictment 
charges  murder,  and  the  second  count  chances  a 
conspiracy  to  commit  the  murder,  proof  of  the 
conspiracy  is  not  essential,  in  order  to  convict 
defendant  of  voluntary  manslanxhter. 
6.  CBnnNAi.  Law— AppkaI/— Rbvibw— BUMf- 

US8  Ebrob— ADinssioN  or  Bvidbhck. 

In  a  prosecution  for  murder,  error  in  ad- 
mitting inoompcrtent  evidwce  will  not  authorize 
granting  a  new  trial  or  the  reversal  of  a  judg- 
ment, unless  the  evidence  was  prejudicial  to  the 
party  complaining. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §{  3137-3143.] 

O.  Sams— NECKseiTT  ov  Objkotioh— Ihstbvo- 

noNB. 

In  a  criminal  prosecution,  error  in  instruc- 
tions, not  presented  in  the  motion  and  grounds 
for  a  new  trial  in  the  lower  court,  cannot  be 
reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2683.] 

Appeal  from  Clrcait  Court,  Leslie  County. 
"Not  to  be  officially  reported." 
Oeorge  Jones  was  convicted  of  voluntary 
manslaughter,  and  appeals.    Affirmed. 

John  L.  Dixon,  R.  B.  Roberts,  and  J.  O. 
Forrester,  for  appellant  James  Breathitt, 
Atty.  Gen.,  0.  H.  Morris,  and  T.  B.  McOregor, 
for  the  Commonwealth. 

SBirrLB,  J.  The  appellant,  Oeorge  Jones, 
and  Curt  Jones,  Russ  Sizemore,  and  Bill 
Sisemore  were  jointly  Indicted  by  tbe  grand 
jury  of  Iieslie  county  for  the  murder  of 
Frank  Napier.  The  Indictment  contains  two 
counts;  the  first  in  due  form  charging  that 
the  four  defendants  named  did  Iclll  and 
murder  Frank  Napier  by  shooting  him  with 
guns  and  pistols,  and  the  second  in  apt  lan- 
guage diarglng  a  conspiracy  and  agreement 
between  the  same  defendants  to  murder  Na- 
pier, and  that  pursuant  to  such  conspiracy 
tbe  murder  was  committed  by  the  appellant 
by  shooting  Napier,  in  which  he  was  aided 
and  abetted  by  the  other  defendants,  who 
were  then  present  Appellant  was  given  a 
separate  trial,  which  resulted  in  a  verdict 
convicting  him  of  voluntary  manslaughter 
and  fixing  his  punishment  at  confinement  In 
the  penitentiary  five  years. 

Quite  a  number  of  witnesses  testified  in 
tbe  case;  those  Introduced  by  appellant  be- 
ing, perhaps,  In  the  majority.  The  testimony 
of  the  commonwealth  was  to  the  effect  that 
tbe  bomldde  occurred  on  Sunday  night  at  the 
residence  of  Wm.  Napier,  tbe  father  of  Frank 
Napier;  that  ap];)ellant  went  home  with 
BVank  Napier  from  Osborne's  store,  where 
they  had  taken  several  drinks  of  whisky ;  that 
at  the  home  of  the  Napiers  there  was  a  jug  of 
whisky  belonging  to  Wm.  Napier,  tiom  which 


appellant,  Frank  and  Wm.  Napier,  and  other 
m^nbers  of  tbe  family  drank,  and  that  both 
Frank  Napier  and  appellant  were  Intoxicat- 
ed, when,  or  soon  after,  they  arrived  at  Wm. 
Napier's;  that  Frank  Napier  and  appellant 
each  had  and  exhibited  a  pistol  at  the  Na- 
pier's home;  that  appellant  bad  his  in  hand 
at  the  supper  table,  and  with  it  knocked  a 
lamp  from  the  table,  but,  being  requested  by 
the  wife-  of  Wm.  Napier  to  put  It  up,  he 
ceased  to  fiourlsh  It  and  laid  It  on  the  table 
by  his  plate  imtil  through  with  his  meal, 
when  he  picked  It  up  and  with  Frank  Napier 
left  the  house;  that  the  latter  soon  returned 
to  the  house,  but  had  been  there  but  a  abort 
time  when  appellant  called  him  out  into  the 
yard,  and  with  him  walked  to  the  yard  gate, 
at  which  his  codefendants,  Curt  Jones,  Russ 
Sizemore,  and  Bill  Sizemore  were  standing; 
that,  when  appellant  and  Frank  Napier  got 
to  the  gate.  Curt  Jones  pointed  a  gun  at 
Napier's  bead  and  fired  It,  whereupon  the 
latter  fell  to  the  ground,  but  Immediately  at- 
tempted to  get  on  his  feet  and  while  doing 
so  appellant  shot  at  him  twice,  and  perhaps 
the  third  time,  causing  hiifa  again  to  fall  to 
the  ground ;  that  both  Russ  and  Bill  Sizemore 
then  shot  at  Napier  as  he  lay  on  the  ground, 
and  they  (appellant  and  Curt  Jones)  were  fir- 
ed upon  from  the  Napier  residence  or  yard 
by  Wm.  and  Mack  Napier,  which  caused  them 
to  leave.  Notwithstanding  the  many  shots 
fired,  there  seemed  to  have  been  but  one 
wound  Inflicted  upon  Frank  Napier,  which 
proved  fatal,  as  he  died  on  the  second  day 
after  receiving  It 

The  evidence  introduced  in  appellant's  be- 
half greatly  differed  from  that  of  the  com- 
monwealth. Appellant  himself  testified  that 
he  took  supper  at  Wm.  Napier's,  after  going 
there  upon  tbe  Invitation  of  Frank  Napier. 
He  admitted  that  he  had  a  pistol,  which  he 
borrowed  that  day  of  <me  Osborne,  and  that 
he  had  It  in  his  hand  while  at  supper,  but 
laid  It  by  his  plate  when  asked  by  Mrs. 
Napier  to  put  It  away.  He  denied,  however, 
that  he  knocked  the  lamp  from  the  table,  and 
claimed  that  it  was  knodced  oS  by  Frank 
Napier,  who  also  had  a  pistol,  which  re- 
mained by  his  plate  during  the  meal.  Appel- 
lant also  admitted  that  he  and  Frank  Napier 
had  taken  several  drinks  of  whisky,  and  that 
each  of  them  boasted  at  the  table  of  his 
gamenees,  but  denied  that  there  was  or  had 
been  any  bad  feeling  between  them,  or  be- 
tween blm  and  any  of  the  Napier  family. 
Appellant's  version  of  the  facts  immediately 
surroimdlng  the  homicide  was  that  he  was 
called  out  of  the  house  by  Luclan  Jones,  who 
Informed  him  that  Curt  Jones,  Russ  Sizemore, 
and  BUI  Sizemore  were  at  the  yard  gate,  and 
that  they  wanted  him  to  go  with  them  to  bis 
home;  that  Frank  Napier  left  the  Napier 
house  as  he  did,  and  walked  with  him  to  the 
gate,  where  they  Joined  Curt  Jones  and 
the  two  Slzemores,  and  that  upbn  reaching 
them  a  gun  held  by  Curt  Jones  was  accident- 
ally discharged,  the  load  enterbig  the  gipnnd; 
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that  upon  the  discbarge  of  the  gaa  Frank 
Napier  elevated  his  pistol  until  it  was  by  the 
side  of  a(^>elIanfB  head  and  discharged 
it  which  caused  appellant  to  fall,  but,  im- 
mediately regaining  his  feet,  he  saw  Frank 
Napier  pointing  the  pistol  at  him  as  if  about 
to  shoot  him ;  that  he  then  believed  the  latter 
was  about  to  shoot  him,  and  to  protect  him- 
self and  save  his  life  he  raised  his  own  pistol, 
pointed  it  at  Napier,  and  fired,  and  Napier 
fell  to  the  ground.  He  further  testified  that 
he  shot  at  Frank  Napier  but  once,  and  that 
no  shooting,  besides  the  accidental  shot  from 
the  gun  in  Curt  Jones'  hands,  the  one  shot 
from  Frank  Napier's  pistol,  and  that  from 
api>ellant'8  pistol  was  done  at  the  gate,  but 
that  shots  were  fired  at  him  or  his  codefend- 
ants  from  near  the  Napier  house  by  Wm.  and 
Mack  Napier,  which  caused  them  all  to  fiee. 
Appellant's  testimony  as  to  the  manner  of  the 
homicide  was  corroborated  in  many  of  Its 
essential  features  by  that  of  Curt  Jones  and 
Ross  and  Bill  Slzemore.  Curt  Jones  Is  a 
n^hew  of  the  appellant.  Buss  Slzemore  his 
half-brother,  and  Bill  Slzemore  his  brother- 
Inplaw. 

It  Is  apparent  that  the  Jury  refused  to  be- 
lieve the  testimony  of  appellant  and  bis  wit- 
nesses. Had  they  done  so,  their  verdict  would 
have  been  not  guilty,  on  the  ground  that  the 
killing  of  Frank  Napier  by  appellant  was  In 
self-defense.  It  is  equally  apparent,  from  the 
verdict  returned,  that  they  did  acc^t  the  ac- 
count of  the  homicide  given  by  the  witnesses 
for  the  commonwealth,  though  the  crime  of 
which  appellant  was  found  guilty  was  of  less- 
er degree  than'  that  charged  In  the  indict- 
ment Our  examination  of  the  bill  of  evi- 
dence gives  us  no  reason  for  finding  fault 
with  the  verdict  of  the  Jury.  There  was  suffi- 
cient evidence  to  authorize  It,  and  in  fixing 
appellant's  punishment  at  five  years'  confine- 
ment in  the  penitentiary  the  Jury  were  as 
merciful  as  he  bad  a  right  to  expect 

The  only  error  assigned  in  the  grounds  filed 
In  support  of  appellant's  motion  for  a  new 
trial  was  as  to  the  admission  by  the  lower 
court  of  so  much  of  the  testimony  of  Alfred 
Napier  and  George  Osborne  as  related  to  cer- 
tain statements  in  respect  to  a  previous  diffi- 
culty between  Wm.  Napier,  father  of  deceased, 
and  Russ  Slzemore,  appellant's  half-brother, 
made  In  their  hearing  by  Russ  Slzemore.  The 
purpose  of  this  testimony  was  to  show  that 
ill  feeling  was  entertained  by  appellant  and 
his  kinsmen.  Jointly  Indicted  with  him,  against 
the  Napier  "family,  and  thereby  established 
a  motive  for  the  killing  of  Frank  Napier,  and 
it  Is  argued  for  the  commonwealth  that  the 
testimony  In  question,  together  with  the  ac- 
tion of  Curt  Jones  and  Russ  and  BUI  Size- 
more,  in  going  to  Wm.  Napier's,  calling  for  ap- 
pellant and  having  him  bring  Frank  Napier 
out  to  the  gate,  coupled  with  the  immediate 
shooting  of  the  latter,  conduced  to  prove  the 
existence  and  execution  of  the  conspiracy 
-charged  in  the  Indictment  The  facts  referred 
to  were  not  in  our  opinion,  sufficient  to  es-  I 


tabllsh  the  conspiracy  charged.  We  are  al- 
so of  opinion  that  the  testimony  in  question 
was  not  competent  for  any  purpose.  It  did 
not  connect  Frank  Napier,  the  appellant  Curt 
Jones,  or  Bill  Slzemore,  as  participants  or 
otherwise,  with  the  difficulty  between  Wm.  Na- 
pier  and  Buss  Sizemwe;  nor  was  there  any 
other  evidence  in  the  case  that  tended  to  in> 
Tolve  Frank  In  any  trouble  Us  father  may 
have  had  with  Slzemore.  But  the  admission 
of  the  testimony  complained  of  was  not  preju- 
dicial. In  view  of  the  verdict  returned.  It 
manifestly  had  no  weight  with  the  Jury.  If 
they  had  found  appellant  guilty  of  murder, 
the  inference  mlg^t  have  arisen  that  the  ver- 
dict was  In  some  measure  infiuenced  by  this 
testimony;  for  it  cduld  have  had  no  other 
effect  than  to  aid  In  establishing  the  alleged 
conspiracy,  or  sitpply  a  motive  for  the  liom- 
Icide,  either  of  whi(4i  would  have  Justified 
a  verdict  of  murder  and  its  consequent  pun- 
ishment As  it  was,  the  verdict  finding  ap- 
pellant guilty  of  voluntary  manslaughter 
makes  it  clear  that  the  Jury  rejected  the  com- 
monwealth's theory  of  a  conspiracy,  or  that 
there  was  a  motive  other  than  a  hastily  cre- 
ated determination  on  the  part  of  appellant 
to  kill  the  deceased,  superinduced  by  sudden 
heat  and  passion  resulting  from  some  sort  of 
provocation  unexpectedly  given  by  the  de- 
ceased. 

It  was  not  necessary  to  prove  a  conspiracy 
In  order  to  convict  appellant  of  voluntary  man- 
slaughter, nor  was  proof  of  a  conspiracy  nec- 
essary even  to  a  conviction  of  murder.  Such 
conviction  might  have  resulted  under  the 
first  count  in  the  indictment  which  did  not 
charge  a  conspiracy,  if  the  testimony  had 
been  sufficient  to  show  beyond  a  reasonable 
doubt  that  appellant  unlawfully,  maliciously, 
feloniously,  and  with  malice  aforethought 
shot  and  killed  deceased,  not  in  tils  necessary, 
or  as  It  reasonably  appeared  to  him  necessary, 
self-defense.  Error  In  the  admission  of  evi- 
dence, however  incompetent  will  not  authorize 
the  granting  of  a  new  trial,  or  the  reversal  of 
a  Judgment  of  conviction,  unless  the  evidence 
was  prejudicial  to  the  party  complaining,  and, 
as  before  stated,  the  evidence  complained  of 
in  this  case  could  not  have  infiuoiced  the 
Jury,  or  otherwise  prejudiced  any  substantial 
right  of  the  appellant 

It  is  Insisted  for  appellant  that  the  Jury 
were  not  properly  Instructed  by  the  trial 
conrt  Objection  is  made  by  counsel  for  ap- 
pellant to  the  first  two  instructions  given  by 
the  lower  court  The  errors  they  are  alleged 
to  contain  were  not  material  or  prejudicial ; 
but.  If  they  were,  we  are  not  permitted  to  re- 
view them,  as  no  complaint  was  made  of 
them  in  the  motion  and  grounds  for  a  new 
trial.  It  is  well  settled  that  error  in  Instruc- 
tions, which  was  not  presented  in  the  motion 
and  grounds  for  a  new  trial  in  the  lower 
court  cannot  be  reviewed  by  this  court  on  ap- 
peal. Thompson  v.  Commonwealth,  01  S.  W. 
701,  28  Ky.  Law  Rep.  1187. 

Judgment  affirmed. 
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HILL  v.  CLABK. 
(Court  of  Appeals  of  Kentucky.    Jan.  10,  1908.) 

1.  Refokuation  or  Ikbibituxnts— Riohx  ox 

Action— Mistake  in  Debcbiption. 

Where  a  purchaser  bought  a  lot  by  title 
bond,  and  after  erecting  a  house  received  a  deed 
for  it,  the  description  in  the  bond  being  correct, 
but  that  in  the  deed  being  wi-oag,  a  subsequent 
owner  of  the  property  may  have  tjie  deed  re- 
formed to  correct  the  description  on  the  ground 
of  mistake ;  it  appearing  that  the  bond  had  been 
lost  previous  to  drawing  the  deed,  in  which  the 
description  was  drawn  from  memory. 

SEkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  42,  Reformation  of  Instruments,  §  94.] 

2.  Limitation  ov  Actions  —  Oobsbction  or 
Deed. 

The  statute  of  limitations  la  not  a  bar  to 
the  correction  of  a  deed,  where  the  vendee  has 
been  in  possession  of  the  land,  under  Ky.  St. 
1903,  {  2543,  providing  that  limitation  shall  not 
apply  to  an  action  by  a  vendee  in  possession  for 
a  conveyance. 

SEld.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  S3,  Limitation  of  Actions,  g  176.] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"Not  to  be  officially  reported." 

Action  by  Joanna  Hill  against  D.  R.  Clark. 
From  a  judgment  for  defendant,  plalntifT  ap- 
peals.   Affirmed. 

J.  J.  C.  Bach  and  Hacelrlgg,  Cbenault  & 
Hazelrlgg,  for  appellant  Greene  &  Van 
Winkle  and  A.  H.  Patton,  for  appellee. 

HOB80N,  J.  In  the  year  1892  Joanna  Hill 
sold  to  John  Qoff  by  title  bond  a  lot  In  Jack- 
son, Ky.  Goff  took  possession  of  the  lot  and 
built  a  house  uiwn  it,  In  which  be  resided. 
After  the  house  was  built  and  the  purchase 
money  paid,  she  made  him  a  deed  In  which 
the  lot  was  described  as  No.  132  on  a  certain 
plot,  and  as  being  the  second  lot  on  the  up- 
per side  of  the  road  leading  from  Jackson  to 
the  mouth  of  Miller's  Branch.  Some  time  aft- 
er GoCf  got  his  deed  be  sold  the  house  and  lot 
to  S.  EL  Fatten.  Patton  lived  there  a  year  or 
more,  and  sold  the  lot  to  Floyd  Hagin,  wbo 
sold  It  to  D.  R.  Clark.  Clark  moved  Into  it 
after  his  purchase  and  has  since  lived  there. 
The  lot  upon  which  the  house  was  built,  in 
which  all  of  these  people  lived,  was  In  fact  lot 
No.  130  on  the  plot,  and  the  third  lot  on  the 
npper  side  of  the  road  above  referred  to.  Aft- 
er all  the  above  sales  had  been  made,  Mrs.  Hill 
sold  to  James  Hargis  the  lots  she  still  owned. 
Bargls  and  Clark  were  on  a  trade  by  which 
Clark  was  to  buy  a  part  of  the  lots  on  each 
side  of  him,  when  it  was  discovered  that 
Clark's  bouse  was  not  on  the  lot  which  bis 
deed  called  for.  Hargis  then  set  up  a  claim 
to  the  lot.  He  reconveyed  the  lot  to  Joanna 
•Hill,  and  this  suit  was  brought  by  her 
against  Clark  to  recover  It  Clark  by  his  an- 
swer aptly  pleaded  the  facts  above  stated, 
and  alleged  that  the  deed  was  drawn  by  mis- 
take; that  the  tot  purchased  and  intended  to 
be  described  in  the  deed  was  lot  No.  130.  He 
prayed  that  the  deed  be  reformed.  On  final 
bearing  the  court  adjudged  him  the  relief 
sought,  and  the  plaintiff  appeals. 


The  weight  of  the  evidence  sustains  the 
conclusion  of  tbe  cbancellor.  Goff  had  built 
his  house  and  was  living  in  it  when  tbe  deed 
was  made.  The  deed  was  evidently  intended 
to  cover  the  property  on  which  Goft  was  liv- 
ing. The  proof  shows  that  it  was  drawn  at 
Beattyville,  when  the  parties  did  not  have 
the  plot  before  them;  and  it  is  manifest  that 
Goff  would  not  have  accepted  tbe  deed,  but 
for  his  supposing  that  It  covered  the  tot  on 
which  he  had  built  his  house,  and  on  which 
he  was  then  living.  He  testifies  that  tbe 
bond  correctly  described  the  lot,  but  It  was 
lost  at  the  time  the  deed  was  made.  They 
imdertook  to  give  a  description  of  the  lot 
from  memory.  That  this  was  the  lot  which 
was  sold  to  him  we  think  was  conclusively 
shown  by  the  conduct  of  the  parties;  for  no 
objection  was  made  until  after  the  sale  to 
Hargis,  and  the  objection  was  first  made  by 
talm  after  he  had  made  an  agreement  to  sell 
Clark  a  part  of  the  two  adjoining  lots.  This 
suit  was  not  filed  until  the  year  1902,  or 
something  like  10  years  after  Goff  bought 
the  lot  and  had  taken  possession  of  it  When 
a  deed  by  mistake  does  not  properly  describe 
the  thing  granted,  it  may  be  reformed,  so  as 
to  correctly  describe  the  property.  Neal  t. 
Louisville,  3  Ky.  Law  Rep.  614;  Savage, t. 
Yellman,  4  Ky.  Law  Rep.  991;  Cotton  t. 
Ward,  19  Ky.  304;  Tlchenm:  v.  Yankey,  89 
Ky.  608,  12  a  W.  947. 

Limitation  is  not  a  bar  to  the  correction 
of  the  deed,  as  the  vendees  have  been  in  pos- 
session of  the  land.  Sewell  v.  Nelson,  113 
Ky.  171,  67  8.  W.  985;  Potter  v.  Benge,  67  8. 
W.  1005,  24  Ky.  Law  Rep.  24;  section  254S. 
Ky.  St  1903. 

Judgment  affirmed. 


HBOAN  V.  CITY  OF  LOUISVILLB. 
(Court  of  Appeals  of  Kentucky.    Jan.  17,  1908^) 

Mtjnicipai,  Cobpo&ations  —  Taxation  —  Rk- 
tbospective  assessment. 

A  city  has  tbe  right,  under  the  statutes,  to 
retrospectively  tax  personal  propprty. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 
"Not  to  be  officially  reported." 
Action  by  James  B.  Hegan  against  the  city 
of  Louisville.    From  a  Judgment  for  defend- 
ant, plaintiff  appealsL    Affirmed. 

C.  B.  Seymour,  Thum  &  Clark,  and  Lane 
&  Harrison,  for  appellant.  A.  E.  Richards 
and  Arthur  B.  Benslnger,  for  appellee. 

LASSINO,  J.  Appellant  filed  suit  in  tbe 
Jefferson  circuit  court  seeking  to  enjoin  the 
city  of  Louisville  In  its  effort  to  collect  eer^ 
tain  back  taxes,  retrospectively  assessed  up- 
on personal  property.  The  city  demprred  to 
his  petition,  and,  the  demurrer  being  snsr 
talned,  he  declined  to  amend,  and  bis  peti- 
tion was  dismissed.  Because  of  this  ruling 
he  prosecutes  this  appeal. 

The  right  of  the  city  to  retroqpectlvebr  as- 
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Bess  personal  proi)erty  yraa  fnlly  discussed 
In  tbe  case  of  Botto's  Ex'r  ▼.  City  of  LouIb- 
vlUe,  117  Ky.  802,  79  8.  W.  241.  Appellant 
practically  admits  In  arignment  that  If  the 
rule  laid  down  In  the  Botto  Case  is  to  be 
adhered  to  he  has  no  standing  In  conrt.  Aa 
stated  In  the  Botto  Case,  while  the  statute 
was  silent  upon  the  question  as  to  whether 
or  not  personal  property  could  be  retrospec- 
tively assessed  by  the  dty,  there  was  noth- 
ing In  It  which  negatived  the  right  of  the 
assessor  to  so  assess  omitted  property,  and 
that  the  fact  that  the  provisions  of  the  stat- 
ute governing  cities  of  the  first  class  ex- 
pressly authorised  tbe  assessor  to  retrospec- 
tively assess  real  property  did  not  Justify 
the  conclusion  that  its  right  to  retrospective- 
ly assess  personal  property  did  not  exist, 
and  in  that  case  this  court  expressly  held 
that  the  city  had  this  right  Appellant  ad- 
vances no  good  reason,  nor  do  we  know  of 
any,  why  the  principle  announced  In  the 
Botto  Case  should  be  departed  from. 

The  Legislature  in  1906  amended  that  Sec- 
tion of  the  statute  which  gave  a  city  the 
right  to  retrospectively  assess  real  estate  by 
adding  the  word  "personalty"  thereto,  so  that 
it  now  reads  that  the  city  has  a  rlg^t  to 
assess  retrospectively  real  estate  and  person- 
al property.  This  enactment  was  passed  in 
conformity  to  the  construction  of  the  stat- 
ute by  this  court  In  tiie  Botto  and  other  cas- 
es therein  cited.  The  city  had  the  right  to 
retrospectively  assess  this  property,  and,  as 
appellant  based  his  application  for  an  In- 
junction upon  tbe  Idea  that  It  did  not  have 
thifj  right,  the  trial  court  properly  sustained 
the  demurrer  thereto. 

Judgment  aflbmed. 


YHAOER.  et  aL  v.  BANK  OF  KBSNTDCKY 

et  al. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  9,  1908.) 

1.  Wnxs— Failubb  to  Dibfosb  op  Remaind- 

"Where  a  testator  Iw  will  leaves  the  In- 
come from  his  estate  to  nil  widow  daring  life, 
but  no  disposition  is  made  of  the  remainder 
after  her  death,  it  iwsses  to  and  vests  in  his 
heirs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  2193.] 

2.  Remaihdkbs— Actions  by  Remaindermen 
— AccBUAi.  or  Right  of  Action— Limita- 
tions. 

Where  defendant  liank  assisted  one  entitled 
to  a  life  estate  in  some  of  its  stock  to  sell  the 
stock  outrijfht,  the  owners  of  a  vested  remainder 
therein  had  a  right  of  action  at  once,  without 
waiting  for  the  termination  of  the  life  estate; 
and  where  they  did  not  sue  within  the  period  of 
limitations,  after  knowledge  of  the  tacts,  their 
rights  will  be  Iwrred  by  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Remainders,  S  IS-l 
8.  Limitation    of    Actions  —  Oohtiwuino 

Trust  —  Renunciation  —  Sale    fob    Own 

Benefit. 

A  sale  l)y  a  trustee  for  his  own  interest 
is  a  repudiation  of  the  trust,  and  limitations  b»- 
gin  to  run  against  the  cestui  que  trust  from  th« 


date  of  the  sale;  henoe,  even  if  the  bank  was 
a  trustee  holding  title  for  tbe  benefit  of  re- 
maindermen when  the  stodk  was  sold,  there  was 
a  rennndation  of  the  trust  in  which  the  bank 
joined,  and  a  cause  of  actioo  arose  at  once  in 
favor  of  the  remaindermen. 

[Ed.  Note.— For  cases  in  point  see  €ent  Dig. 
vol  33,  Limitation  of  Actions,  SS  00&-A10.] 

Appeal  ftcm  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  F.  J.  Yeager,  administrator  de 
bonis  non  of  the  estate  of  W.  H.  Yeager,  de- 
ceased, and  others,  against  the  Bank  of  Ken- 
tucky and  its  successor,  tbe  National  Bank 
of  Kentucky.  From  a  Judgment  for  defend- 
ants on  demurrer,  plaintUEs  appeal.  Af- 
firmed. 

Bamett  ft  Bamett  for  appellants.  Alex. 
Q.  Barrett,  for  appellees. 

LASSING,  J.  W.  H.  Yeager,  a  resident  of 
Jefferson  county,  Ky.,  died  in  1891.  His  will 
was  probated  In  the  county  court  of  tbat 
county.  By  the  term  of  his  will  bis  wife, 
Nannie  R.  Yeager,  was  entitled  to  receive  all 
of  the  Income  from  the  estate  during  ber  life. 
No  disposition  was  made  of  the  remainder  of 
his  estate  after  the  death  of  his  wife,  and  it 
therefore  passed  to  and  vested  in  his  col- 
lateral heirs.  A  portion  of  his  estate  consist- 
ed of '10  shares  of  the  capital  stock  of  tbe 
Bank  of  Kentucky,  and  the  appellee  the  Na- 
tional Bank  of  Kentucky  is  tbe  successor  of 
the  Bank  of  Kentucky.  Some  six  years  after 
the  death  of  her  husband,  Nannie  R.  Yeager, 
his  wife,  made  known  to  tbe  bank  that  she 
desired  to  sell  these  shares  of  stock,  and  tbe 
bank  procured  a  purchaser  for  her  for  said 
stock.  In  1904  Nannie  R.  Yeager  died.  Tbis 
action  was  instituted  against  the  Bank  of 
Kentucky  and  tbe  National  Bank  of  Km- 
tucky,  seeking  to  recover  of  them  for  the  con- 
version of  these  shares  of  stock.  General  and 
special  demurrers  were  filed  by  tbe  defaidant 
banks  to  this  petition,  and,  the  court  having 
sustained  both,  the  plaintiffs  appealed,  and 
this  court  reversed  tbe  Judgm^it ;  the  opin- 
ion being  found  in  100  S.  W.  848,  80  Ky.  I<aw 
Rep.  1287.  In  tbat  opinion  two  qmsttons 
are  decided:  First  that  the  administrator  de 
bonis  non  did  not  have  t^e  right  to  maintain 
the  suit  but  that  it  must  be  brought  tn  tbe 
name  of  the  heirs  and  remaindermen;  and, 
second,  tbat  the  statute  of  limitations,  to  be 
available,  must  be  pleaded  affirmatively.  Up- 
on tbe  return  of  the  case  the  pleadings  were 
amended,  so  that  the  heirs  and  remaindermen 
were  made  parties  plaintiff  to  tbe  action.  To 
the  petition  as  thus  amended  an  answer  was 
filed  pleading  tbe  statute  of  limitations.  To 
this  answer  a  reply  was  filed,  denying  that 
the  plea  of  limitation  was  available,  and  also 
stating  tbat  the  cause  of  action  was  on  a  con- 
tinuing and  subsisting  trust  To  this  reply  a 
demurrer  was  interposed  and  sustained.  Tbe 
plaintiffs  declining  to  plead  furtber,  their  pe- 
tition was  dismissed,  and  they  again  appeaL 

The  question  in  issue  in  tills  case  is  sbarp- 
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ly  drawn,  tbe  facts  all  being  admitted.  For 
appellee  It  to  contended  tbat  tbe  statute  of 
llmltatlona  begins  to  mn  against  remainder- 
men before  tbe  termination  of  tbe  partlcolar 
estate.  Tbls  proposition  Is  denied  by  appel- 
lants. The  pleadings  show  that  tbe  sale  and 
transfer  of  these  shares  of  bank  stock  was 
made  on  February  6,  1897,  and  that  the  plain- 
tiffs, appellants,  learned  of  this  sale  in  1809. 
TThe  suit  was  Instituted  May  18,  1905 ;  hence 
It  to  admitted,  not  only  that  the  sale  had 
been  consummated  and  tbe  title  passed  to  tbe 
purchaser  by  Nannie  R.  Yeager  more  than 
eight  years  before  the  Institution  of  tbls  suit, 
but  that  appellants  had  actual  notice,  more 
than  five  years  before  the  Institution  of  their 
smlt,  that  she  had  so  sold  and  divested  her- 
self of  the  title  to  said  stock.  The  petition 
charges  that  tbe  bank  assisted  Mrs.  Yeager 
In  selling  and  transferring  this  stock,  and 
thereby  enabled  her  to  conrert  It  to  her  own 
use;  that  It  was  charged  with  notice  of  the 
provision  of  the  will  of  her  husband,  and 
knew  that  she  had  no  power  to  sell  the  stock ; 
that  such  a  sale  was  a  constructive,  If  not 
actual,  fraud  upon  tbe  rights  of  the  remain- 
dermen in  said  estate.  The  action  being  bas- 
ed updn  fraud,  It  Is  Insisted  for  appellees  that 
section  2515  of  tbe  Kentucky  Statutes  of  1908 
applies.  For  appellants  It  is  contended  that 
limitation  does  not  begin  to  run  from  the 
time  of  the  sale  and  transfer  of  .the  stock,  or 
from  tbe  time  that  notice  of  such  sale  and 
transfer  was  brought  home  to  them,  but  that 
It  can  only  begin  to  mn  from  the  death  of  tbe 
life  tenant,  as  she  was  entitled  to  the  free 
use  and  enjoyment  of  the  proceeds  of  such 
sale  during  her  lifetime. 

In  the  case  of  Ciofley  ▼.  WUkerson,  1  Mete. 
101,  plaintiffs  were  the  owners  of  some 
Blaves,  subject  to  the  life  estate  of  their 
father  in  said  slaves.  Th^  alleged  tbat  the 
defendant,  Coffey,  had  purchased  their  fa- 
ther's life  estate  and  afterwards  sold  the  ab- 
solute title  to  the  slaves  to  Southern  trad- 
era,  and  th^  sought  to  recover  of  Ck>ffey 
the  value  of  the  slaves  with  interest  Tbe 
sale  to  Coffey  by  their  father  bad  been  made 
more  than  five  years  before  the  action  had 
been  brought,  but  the  action  was  brought  less 
than  two  years  after  tbe  death  of  their  fa- 
ther. In  passing  upon  the  right  of  plaintiffs 
to  maintain  tbat  suit,  tbls  court  said:  '7he 
toiant  for  life  of  slaves,  or  any  purchaser 
under  him,  will  be  restrained  by  a  court  of 
equity,  on  tbe  application  of  the  owners  of 
the  estate  In  remainder,  from  doing  any  act 
that  will  Jeopardize  their  interest,  upon  the 
representation  of  such  a  state  of  case  as 
shows  tbe  existence  of  good  grounds  to  ap- 
prehend that  the  person  holding  the  life  es- 
tate has  the  commission  of  such  an  act  In 
contemplation;  and  where,  as  In  this  case, 
the  person  holding  the  life  estate  converts- 
not  merely  tbe  life  estate,  but  the  absolute 
and  entire  estate,  In  tbe  proiierty  to  his  own 
Mue,  and  that  with  tbe  effect  of  defeating 
tbe  aajofmeDt  of  the  estate  In  remainder,  he 


becomes  Immediately  responsible  for  the  act 
to  the  persons  entitled  In  remainder,  who 
have  a  right  to  recover  against  him  the  full 
value  of  their  estate.  Tbe  cause  of  action 
accrues  so  soon  as  the  wrong  ha»  been  com- 
mitted. It  consists  in  the  injnry  which  has 
been  done  to  the  estate  In  remainder.  It 
exists  independent  of  the  life  estate,  and  is 
not  affected  in  any  manner  by  Its  termina- 
timu  An  action  for  the  injury  can  be  main- 
tained during  the  existence  of  the  life  estate, 
or  after  it  has  ended;  but,  as  the  cause  of 
action  accrues  at  the  time  of  the  conversion, 
the  statute  of  limitations  runs  from  that 
time,  and  conseqnaitly  forms  a  bar  to  tbe 
present  acttcm."  Tbe  case  at  bar  Is  very 
similar  to  the  case  from  which  we  have  Just 
quoted.  The  subject-matter  under  consid- 
eration In  the  two  cases  is  the  sale  of  per- 
sonal trust  proi>erty.  In  each  a  life  estate 
was  created — in  the  one  in  favor  of  the  fa- 
ther of  plaintifTs,  and  in  tbe  present  case  in 
favor  of  the  wife  of  the  decedent  In  each 
case  the  property  was  sold  and  transferred 
to  the  purchaser  more  than  five  years  before 
tbe  institution  of  the  action  seeking  its  re- 
covery, although  In  each  case  the  life  tenant 
bad  died  less  than  five  years  before  the  in- 
stitution of  the  action.  We  are  unable  to 
draw  any  distinction  or  see  any  difference 
between  tbe  facts  In  these  two  cases.  They 
are  as  nearly  identical  as  could  well  be 
found. 

We  are  aware  that  a  contrary  rule  has 
been  adopted  and  followed  by  courts  of  last 
resort  in  some  of  our  sister  states,  wherein 
it  is  held  that  the  statute  of  limitations  does 
not  begin  to  run  against  remaindermen  un- 
til the  death  of  tbe  life  tenant;  but  such  is 
not  the  rule  in  this  state.  Our  courts  have 
for  a  period  of  more  than  60  years  follow- 
ed the  rule  laid  down  in  Ooff^  ▼.  Wilker^ 
son,  and  the  principles  therein  announced 
have  been  followed  with  approval  in  some 
of  the  state  courts  and  in  the  United  States 
courts;  hence  the  opinion  of  the  lower  court 
must  be  affirmed,  unless,  as  Insisted  upon 
by  appellants,  this  is  a  continuing  and  sub- 
sisting trust  and  therefore  not  subject  to 
the  limitations  which  would  otherwise  apply. 
Practically  the  same  question  raised  In  this 
case  was  before  this  court  In  the  case  of  Wil- 
son V.  Tx>uisvllle  Trust  Ctompany,  In  which 
case  land  had  been  conveyed  to  one  Schrader 
in  trust  for  Mrs.  Fhlliips  for  life,  with  re- 
mainder to  her  children,  but  no  power  of  sale 
was  conferred  upon  the  trustee.  Thereafter 
the  trustee,  In  1863,  sold  S3  acres  of  this 
proi>erty  to  one  Roth,  and  conveyed  it  to  him 
in  fee.  In  1808  an  action  was  brought  to 
foredose  a  mortgage  executed  by  Roth,  the 
purchaser,  on  this  S3-acre  tract  The  land 
was  sold,  and  the  purchaser  filed  exceptions 
to  the  report  of  sale  on  the  ground  that  Roth 
had  not  only  constructive,  but  actual,  notice 
of  tbe  trust,  and  of  the  trustee's  want  of 
power  to  sell,  and  tbat  therefore  the  equita- 
ble remaindermen  could  recover  this  land  at 


Digitized  by 


Google 


106  SOnTHWESTEBN  BBPOBTBB. 


(Ky. 


any  time  within  15  years  after  the  life  ten- 
ant's death,   which  occurred  only  3  years 
prior  to  the  Institution  of  this  suit    In  that 
case,  as  In  this,  the  purchaser  charged  In 
his  exceptions  to  the  report  of  sale  that  Roth, 
who  purchased  from  the  trustee,  knew  of  the 
existence  of  the  trust,  and  therefore  became 
a  party  with  the  trustee  to  the  wrong  done 
the  remaindermen,  and  pleaded,  further,  that 
because  the  trustee.   In  bis  conveyance  to 
Roth,   united  with  Roth  In  the  breach  of 
trust,  he  was  estopped  from  suing  for  the 
proi)erty,  and  that  therefore  the  remainder- 
men were  not  affected  by  the  statute  of  lim- 
itations, but  could  sue  at  any  time  within  15 
years  after  the  death  of  the  life  tenant.    In 
passing  upon  the  exceptions,  .upon  appeal  to 
this  court.  It  was  said:    "It  has  been  ex- 
pressly held  by  this  court  that,  when  a  trus- 
tee holds  the  legal  title  to  real  estate  which 
Is  barred  by  the  statute  of  limitation,  the 
equitable  Interests  dependent  upon  It  will  al- 
so be  defeated,  notwithstanding  the  cestui 
que  trust  Is  an  infant;    *    *    *    and  this 
seems  to  be  the  general  rule  of  construction. 
The  question  in  this  case  is:   Does  this  rule 
apply  where  the  trustee  has  Joined  in  the 
conveyance  under  which  the  vendee  claims, 
and  does  the  fact  of  his  having  united  In 
such  a  conveyance  estop  him  from  any  pro- 
ceedings   to    recover,    notwithstanding    such 
action  on  his  part?"    The  court  then  quotes, 
with  approval,  from  the  case  of  Meeks  v. 
Olpherts,  100  U.  S.  566,  25  L.  Bd.  735,  where- 
in it  is  said  that,  "wherever  the  right  of  ac- 
tion In  the  trustee  Is  barred  by  the  statute 
of  limitation,  the  right  of  the  cestui  que 
trust,  which  is  represented.  Is  also  barred." 
And,  continuing:    "In  this  case  the  right  of 
action  accrued  to  the  trustee,  who  held  the 
legal  title  for  the  benefit  of  all  those  bene- 
ficially Interested,  as  soon  as  Roth  took  pos- 
session.   The  vendee  has  admittedly  been  In 
possession  of  the   land  for  more   than  32 
years,  holding  adversely  both  to  the  trustee 
and  the  cestui  que  trust,  and  has  obtained 
by  the  statute  of  limitation  a  complete  title 
which  cannot  be  disturbed.    Any  other  con- 
struction would  destroy  the  purpose  and  In- 
tention of  the  statutes,  which  are  statutes 
of  repose,  and  the  rule  'that.  If  one  purchases 
property  of  a  trustee  with  notice  of  the  trust, 
he  shall  be  charged  with  the  same  trust  In 
reference  to  the  property  as  the  trustee  from 
whom  he  purchased,  even  If  he  pays  a  val- 
uable consideration,  with  notice  of  equitable 
rights  of  third  i)ersons,  and  shall  hold  the 
same  subject  to  the  equitable  Interests  of 
such  persons'  (which  is  so  strongly  .invoked 
by  the  appellant  herein),  does  not  apply  to  a 
purely  constructive  trust,  and  such  a  person 
may  apply  the  statute,  though  in  other  re- 
spects equity  will  treat  him  as  If  he  were 
the  trustee."    By  the  sale  of  the  bank  stock 
In   1887   Mrs.   Yeager  repudiated  the  trust, 
and  there  was  not,  nor  could  there  have  been, 
a  continuing  and  subsisting  trust,  after  the 
■ale  of  the  stock  by  her  as  trustee,  for  the 


reason  that  the  trust  relation  no  longer  ex- 
isted. 

Our  courts  have  uniformly  held  that  a  sale 
by  the  trustee  for  his  own  benefit  Is  a  r^n- 
diation  of  the  trust,'  and  from  the  date  of  tbe 
sale  limitation  begins  to  run  in  favor  of  the 
trustee  and  against  the  cestui  que  trust    The 
case  of  Wickllffe  v.  Lexington,  11  B.  Hon. 
155,  Is  an  Interesting  case  directly  in  point. 
In  1782  the  Virginia  Legislature  conveyed  the 
land    whereon   the   city    of    Lexington   now 
stands  to  trustees,  who  were  required  to  make 
conveyances  to  the  settlers  on  the  lots.    By 
contract  among  themselves  each  settler  was 
entitled  to  one  inlot  and  one  outlet    In  1832 
Mrs.  Wickllffe  brought  suit  against  the  city 
of   Lexington,   as   successor  to   the  original 
trustees,  In  which  she  sought,  as  sole  heir  of 
her  father,  to  recover  an  inlot  and  an  oat- 
lot  to  which  he  was  entitled  as  one  of  the 
original  settlers.    The  dty  claimed  in  its  an- 
swer that  an  Inlot  and  an  outlot  had  t>eea 
allotted  to  plaintlfTs  father,  and  sold  by  his 
executrix,  and  conveyed  to  the  purchaser  by 
the  trustees.     Plaintiff  denied  the  right  of 
ttie  executrix  of  her  father  to  sell  the  lots, 
and  denied  the  right  and  authority  of  the 
trustees  to  convey  the  title  to  the  purchaser. 
In  reviewing  this  case  upon  appeal  this  court 
said:    "If  the  trustees  of  the  town  conveyed 
the  lots  to  those  who  had  no  right  to  them, 
although  the  act  was  wrongful,  and  amounted 
to  a  breach  of  trust,  yet  it  conferred  no  rl^t 
on  the  heir  at  law  to  demand  other  lots,  al- 
though it  may  have  rendered  the  trustees  lia- 
ble for  the  value  of  the  lots  so  Improperly 
conveyed  by  them.    But,  if  such  liability  was 
incurred  by  the  trustees.  It  cannot  be  enforced 
at  this  late  period ;  more  than  40  years  having 
elapsed  after  the  execution  of  the  deeds  by 
them  before  this  suit  was  instituted.    It  i» 
argued,  however,  that  In  cases  of  trust  there 
Is  no  limitation,  and  that  the  lapse  of  time 
does  not  bar  this  claim  against  the  city.    This 
doctrine,  however,  applies  alone  to  cases  where- 
there  Is  a  direct,  express,  and  subsisting  trust 
of  a  purely  equitable  nature,  and  not  In  cases 
where  the  trust  which  once  existed  has  been 
violated,  and  a  suit  Is  brought  to  obtain  re- 
dress for  the  injury  resulting  from  the  breach 
of  trust    Had  the  title  to  the  property  still 
remained  with  the  trustees  or  their  succes- 
sors In  office,  they  would  have  held  it  in  trust 
for  those  oitltled  to  It,  and  the  doctrine  con- 
tended for  would  then  have  bad  a  direct  ap- 
plication in  a  proceeding  against  the  trustees 
in  a  court  of  chancery  to  compel  them  to  con- 
vey the  legal  title.    But,  when  they  had  con- 
veyed away  the  legal  title  wrongfully,  what 
trust  existed  between  them   and  the  right- 
ful owner  of  the  lots?    The  trust  had  ceased 
by  the  execution  of  the  conveyance.    The  act 
by  which  It  was  terminated  had  Imposed  a 
new  liability  upon  the  trustees;  but  that  lia- 
bility was  not  in  the  nature  of  a  trust,  either 
expressed  or  Implied.    The  trust   had  been 
openly  renounced,  and  It  no  longer  subsisted ; 
but  in  its  stead  a  liability  bad  arisen  of  a 
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different  diaracter,  and  one  tbat  had  to  be 
enforced.  If  at  all,  within  the  time  allowed 
by  law  for  redressing  similar  injuries  by 
a  resort  to  a  proper  tribunal  for  tbat  pur- 
pose." It  will  thus  be  observed  that  in  this 
case  the  court  held  that  a  sale  of  the  trust 
property  by  the  trustee,  though  wrongful, 
nererthelees  operated  as  a  breach  of  the  trust, 
and  that  therefore  the  trust  relation  between 
the  trustee  and  the  cestui  que  trust  no  long- 
er existed.  This  principle  was  also  recognis- 
ed in  the  cases  of  Williams  t.  Williams'  Ex'r, 
26  Ky.  lAW  Bep.  838,  76  8.  W.  413,  Roberts 
T.  BobertB,  7  Bush,  104^  Hall  t.  Ditto,  11  Ky. 
Law  Rep.  667,  12  S.  W.  941,  and  Blades  v. 
Grant  Oounty  Bank,  101  Ey.  163,  40  S.  W.  246, 
41  S.  W.  306. 

It  is  insisted  tor  appellants  that,  inasmuch 
as  the  bank  procured  a  purchaser  for  this 
stock  and  enabled  and  assisted  the  life  ten- 
ant, Mrs.  Yeager,  to  make  disposition  thereof, 
it  Is  liable,  for  the  reason  that  it  was  a  trus- 
tee holding  the  title  to  this  property  for  the 
benefit  of  appellants.  The  same  reasoning 
that  would  support  the  i^ea  of  the  statute  of 
limitations  as  to  Mrs.  Yeager  would  apply 
with  equal  force  to  the  bank.  The  fact  that 
the  bank  and  Mrs.  Yeager  acted  together  in 
the  disposition  of  this  sto<^  does  not  enlarge 
appellants'  rights,  and  It  Is  immaterial  wheth- 
er one  or  both  was  acting  in  the  capacity  of 
trustee  for  appellants  ta  Its  management  of 
this  stock.  When  It  was  sold,  and  the  trustee 
bad  parted  with  her  title  thereto,  and  the 
stock  had  been  transferied  and  dellTered  to 
the  purchaser,  there  had  been  a  breach  of  the 
trust,  a  renunciation  thereof  by  the  trustee, 
In  which  the  bank  Joined,  and  a  cause  of  ac- 
tion at  once  arose  in  favor  of  the  remainder- 
moL  With  a  full  knowledge  of  all  of  these 
facts,  appdlanto  permitted  more  than  Ave 
years  to  run  before  they  instituted  their  suit 
seeking  to  recover  for  its  wrongful  sale  and 
conversion,  and  they  have  thereby  lost  their 
right  to  recover. 

Being  of  opinion  that  the  defendant  pre- 
sented a  valid  defense  In  the  plea  of  the 
statute  of  limltatloue,  set  up  in  Its  answer, 
and  the  reply  being  InsuiBcient  for  the  reasons 
given,  the  trial  court  properly  sustained  the 
demurrer  to  the  reply. 

The  Judgment  is  affirmed. 


BBCKWITH   ORGAN  CO.  v.  MALONE. 

(Court  of  Appeals  of  Kentucky.    Jan.  10,  1908.) 

1.  Master  and  Servant— Injuby  to  Serv- 
AWT—IwrAHTs— Assumption  of  Risk. 

Where  an  infant  is  employed  at  a  hazardous 
buiiness,  the  master  must  see  that  be  compre- 
hends the  dangers,  and  it  is  not  enouKh  tbat  he 
is  merely  informed  of  them :  and  where  the  mas- 
ter falls  In  this  duty  the  infant  will  be  treated 
as  if  he  did  not  know  of  the  danKers,  and  the 
duty  to  furnish  a  reasonably  safe  place  and  rea- 
sonably safe  tools  la  not  affected  by  the  ob- 
viousness of  dangers. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼«1.  84,  Master  and  Servant,  {{  603,  604.] 


2.  CONTTNUANCS  —  AbBENOX    OV   WITNESSES  — 

Diligence. 

Where  a  party  made  no  effort  to  procure 
the  deposition  of  a  witness  before  he  went  away 
on  account  of  ill  health,  but  relied  on  his  prom- 
ise to  return  for  the  trial,  there  was  an  absence 
of  diligence  essential  to  a  continuance  on  the 
ground  of  the  absence  of  the  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  §§  74r-93.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 
"Not  to  be  officially  reported." 
Action  by  Frank  Malone,  by,  etc.,  against 
the  Beckwlth  Organ  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  api)eals.  Af- 
firmed. 

Bennett  H.  Young  and  Marion  W.  Ripy, 
for  appellant  Hickman  &  Watkins,  for  ap- 
pellee. 

O'REAR,  0.  J.  Frank  Malone,  a  small 
boy  14  years  old,  was  hired  by  appellant  in 
Ite  organ  factory  and  put  to  work  as  off-bear- 
er at  a  double  tenoning  machine.  His  sta- 
tion was  at  the  rear  of  the  machine,  between 
the  belts,  which  barely  admitted  his  person. 
His  duty  was  to  catch  the  pieces  of  plank 
as  they  came  from  the  machine  and  to  bear 
them  away.  The  floor  upon  which  he  stood 
was  by  long  use  and  flying  oil  from  the  ma- 
chine made  very  slippery.  He  had  been  at 
work  for  about  a  week.  In  attempting  to 
turn  around  in  his  place  bis  foot  slipped, 
and  he  involuntarily  threw  out  bis  hand  to 
save  himself  from  falling,  when  his  hand 
came  In  contect  with  the  rapidly  moving 
knives  of  the  machine  and  was  so  mutilated 
as  to  be  practically  destroyed.  He  sued  the 
master  to  recover  for  his  injury,  basing  his 
action  upon  the  master's  failure  to  famish 
him  a  reasonably  safe  place  to  work,  as 
well  as  the  failure  to  properly  instruct  him 
in  his  duties  and  its  dangers.  There  was  a 
recovery  by  the  plaintiff.  Appellant  seeks  to 
avoid  It  on  the  ground  that  the  danger  was 
an  open  and  obvious  one,  and  was  conse- 
quently assumed  by  the  servant 

There  is  a  very  marked,  as  well  as  a  very 
proper,  distinction  between  assumptions  of 
risks  by  adults  and  assumptions  by  children 
of  immature  years.  ETvery  reason  for  the 
support  of  the  former  may  be  lacking  In  the 
latter.  The  reason  an  adult  is  held  to  have 
assumed  the  risks  of  obvious  and  known  de- 
fects in  the  premises  is  that,  knowing  them, 
his  Judgment,  ripened  by  ezx)erience  and  ob- 
servation, wUl  acquaint  him  with  the  prob- 
abUltles  of  his  employment  He  can  elect 
to  do  or  not  to  do  the  work  under  the  con- 
ditions. A  child  may  lack,  and  usually  does 
lack,  experience,  and  has  not  had  opportuni- 
ty to  learn  the  probable  effect  of  the  condi- 
tions. His  unseasoned  Judgment  Is  not  equal 
to  the  task  of  reasoning  correctly  as  to  the 
likelihood  of  his  avoiding  Injury  under  the 
unusual  circumstances.  While  he  may  see, 
be  may  not  comprehend,  the  danger  in  the 
defects;    nor  may  he  appreciate  that  they 
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are  defects.  To  say  that  he  aasnmes  the 
risk  Is  to  say  that  bis  mind  has  comprehend- 
ed a  situation  ttiat  It  has  not,  and  would 
impose  arbitrarily  a  rule  which  was  found- 
ed upon  Just  the  opposite  state  of  facta.  A 
minor  may  in  fact  as  fully  comprehend  the 
dangers  of  a  situation  as  If  he  were  an  adult. 
But  the  general  experience  of  mankind  is  to 
the  contrary.  There  la  no  certain  age  at 
which  intelligence  may  be  said  to  be  matur- 
ed. For  ordinary  purposes  the  age  of  man- 
hood, 21  years,  is  found  the  nearest  approach 
to  it  in  all  practical  affairs.  If  the  employe, 
notwithstanding  his  minority,  has  sufficient 
intelligence  and  experience  to  appreciate  the 
dangers  of  his  situation,  the  rule  applicable 
to  adults  may  be  applied  In  this  case.  But, 
when  an  infant  of  tender  years  la  put  to 
work  at  a  hazardous  business,  the  master 
must  at  his  peril  see  that  he  is  made  to  com- 
prehend its  dangers.  It  Is  not  enough  that 
be  is  merely  Informed  of  them.  Children  are 
thoughtless  and  heedless  by  nature.  They 
should  be  made  to  understand  the  danger  to 
themselves  of  such  employment,  aa  well  aa 
understand  the  means  provided  for  protec- 
tion. If  they  are  not  made  to  do  so,  then 
they  will  be  treated  as  if  they  did  not  know 
It,  and  the  master's  duty  to  furnish  them 
reasonably  safe  places  to  work  and  reason- 
ably safe  tools  with  which  to  work  will  not 
be  affected  by  the  mere  obviousness  of  the 
dangers  or  defects.  No  one  has  a  right  to 
put  children  in  such  perilous  places  and  fas- 
ten upon  them  the  consequences  of  the  em- 
ployer's inattention  upon  the  ground  that  his 
neglect  was  to  be  seen  by  experienced  and 
thoughtful  persons.  The  Instructions  given 
to  the  Jury  fairly  embodied  the  foregoing 
principles,  and,  in  so  far  as  the  plaintiff's 
contributory  negligence  was  concerned,  fair- 
ly told  the  Jury  that  he  was  only  required  to 
exercise  that  degree  of  care  for  his  own  safe- 
ty as  children  of  his  age,  experience,  and 
Judgment  usually  exercised  under  similar  cir- 
cumstances. 

There  Was  a  motion  by  appellant  for  con- 
tinuance because  of  the  al>sence  of  an  Im- 
portant witness.  This  witness  was  in  the 
employ  of  the  appellant,  but  had  gone  away 
on  account  of  his  health.  No  effort  had  been 
made  to  procure  his  testimony  In  form  of  a 
deposition  before  he  left,  and  appellant  knew 
of  his  intention  to  go.  It  relied  on  his  prom- 
ise to  return  in  time  for  the  trial.  There  was 
not  legal  diligence  by  appellant  In  the  effort 
to  produce  the  witness  or  his  testimony. 

We  see  no  error.    Judgment  affirmed. 


OOBiMONWEAI/TH  v.  PERKINS. 
(Ctonrt  of  Appeals  of  Kentucky.    Jan.  10, 1008.) 

1.  Gifts— Evidence— SuFFiciENOT. 

Evidence  in  a  proceeding  to  tax  notes  as 
omitted  property  held  not  to  show  a  change  of 
ownership  from  the  one  proceeded  against  to  his 
then  minor  son  by  gift. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  24,  Gifts,  SS  85-100.1 


2.  Saio— NBcnsiTT  roa  ExscvnoN. 

A  gift  is  not  comiriete  unless  executed. 
[Ed.  Note.— For  cases  in  point,  see  CenL  XMg. 
vol.  24.  outs,  K  28-33.] 

Appeal  from  Olrcait  Court,  Koiton  County, 
Criminal,  Conmion  Law,  and  Equity  Divi- 
sions. 

"Not  to  be  officially  rqwrted." 

Proceeding  by  the  commonwealth  against 
George  R.  Perkins  to  tax  certain  notes  as 
omitted  property.  Judgment  for  Perkins,  and 
the  commonwealth  appeals.  Reversed  and  re- 
manded. 

R.  O.  Williams,  for  the  Commonwealth.  8. 
D.  Rouse,  for  appellee. 

O'REAR,  0.  J.  Appellee  ovraed  |8S,000  of 
promissory  notes  secured  by  pledge  of  cer- 
tain shares  of  stock  as  collateral,  executed  in 
1898  and  falling  due  some  time  later.  In  this 
proceeding  to  tax  the  notes  as  omitted  prop- 
erty appellee  claims  that  he  did  not  own  them, 
but  had  given  them  to  his  then  infant  son. 
Upon  this  issue  of  fact  the  circuit  court,  as 
well  as  the  county  court  In  the  first  instance^ 
decided  that  appellee  was  not  the  owner  of 
the  notes  for  the  years  for  which  they  were 
sought  to  be  taxed. 

The  notes  were  executed  to  evidence  a  de- 
ferred payment  upon  a  race  trac^  which  ap- 
pellee had  sold  (or,  rather,  the  shares  of 
stock  in  the  corporation  owning  the  track). 
There  was  some  controversy  between  appellee 
and  his  vendee,  Applegate,  concerning  certain 
features  of  the  trade,  whldi  resulted  in  a  law^ 
suit  between  them.  It  was  then  contended 
by  appellee  that  the  hypothecated  shares  had 
been  sold  under  a  power  of  attorney  executed 
by  the  debtor,  and  that  appellee  had  bought 
them  In  and  presorted  them  as  a  gift  to  his 
young  son.  They  did  not  bring  the  whole  of 
the  debt,  and  the  balance  appellee  was  claim- 
ing as  a  liability  still  owing  him.  The  litiga- 
tion was  protracted  and  spirited.  Still  no- 
where was  it  mentioned  in  the  record  that 
appellee  did  not  own  the  notes.  On  the  con- 
trary, he  was  asserting  ownership  to  them. 
He  employed  counsel,  and  it  Is  said  paid  them 
considerable  sums  as  fees  for  defending  the 
suit  Nothing  api)earing  on  the  notes  indicat- 
ed a  change  of  ownership.  When  they  were 
paid  off,  appellee  received  the  proceeds  as  his 
own  apparently,  and  applied  $8,000  to  his 
personal  use.  He  took  a  draft  on  New  York 
bankers  for  $80,000  in  his  own  name,  which 
he  delivered  to  his  son.  With  its  proceeds 
the  son  paid  $17,000  of  debt  which  appellee's 
wife  owed,  and  gave  some  $25,000  or  $30,000 
to  his  sister,  appellee's  daughter.  Appellee 
controlled  the  notes  and  funds  In  every  way 
as  he  would  his  own,  including  the  public  and 
written  evidences  of  their  title.  He  testified 
that  he  gave  the  notes  to  his  son,  and  signed 
a  paper  to  that  effect  At  that  time  appellee 
was  In  ill  health,  and  was  going  abroad  under 
an  apprehension  of  a  probably  fatal  malady. 
He  was  also  largely  involved.  Later  his 
health  was  restored,  or  at  least  considerably 
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improved,  aa  was  bis  fortime,  It  aeema. 
Thereafter  he  continued  to  exerclBe  as  com- 
plete title  and  authority  over  the  notes  as 
if  the  previous  purpose  to  give  them  to  his 
son  had  not  existed,  and  the  son  appears  to 
have  fully  acquiesced  In  the  manner  of  their 
use  and  appropriation.  It  la  altogether  likely 
that  appellee's  purpose  as  to  the  tentative 
gift  was  repented  of,  with  the  assent  of  the 
proposed  donee.  Such  dubious  evidence  of 
change  of  ownership  Is  too  fragile  to  rest  a 
claim  upon  to  defeat  the  tax  assessor.  Else 
there  would  be  but  little  chance  of  reaching 
that  class  of  property  at  all,  as  any  man 
could  mottally  give  bis  cash  and  bonds  to. 
his  infant  child,  retaining  the  custody  and 
foil  authority  over  them,  even  to  collecting 
and  disposing  of  the  proceeds  to  bis  own  or 
bis  family's  use,  until  after  the  assessing  p» 
rlod  had  gone  by.  Such  a  practice  would  not 
be  tolerated  as  to  creditors. 

But,  asks  appellee,  how  can  the  state  com- 
plain because  a  man  gives  his  property  to  bis 
own  child.  Tbe  difficulty  we  find  with  the 
question  is  to  say  that  there  was  In  fact  or 
law  a  gift  In  this  case.  As  neither  authority 
nor  possession  changed,  and  nearly  every  step 
indicated  a  retention  of  both  by  the  appellee, 
subject  to  bis  own  future  will  as  to  what  he 
would  do  with  the  money.  It  is  most  difficult 
to  find  that  there  was  a  change  of  title.  There 
was  most  too  nrach  authority  retained  by  ap- 
pellee, and  too  little  vested  in  or  exercised  by 
his  son,  over  the  notes,  to  say  that  there  was 
a  complete  gift  A  gift  is  not  complete  unless 
executed,  and  until  executed  completely,  so 
as  to  divest  the  giver  of  title,  he  is  liable  tat 
the  taxes  that  may  accrue  upon  the  asset 

We  feel  constrained  to  reverse  the  judg- 
ment Cause  remanded  for  proceedings  con- 
sistent berewitb. 


HOLT  v.  HOLT  (two  cases). 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1908.) 

1.  Deeds— CoNsiDEBATiON—SuppOBT  —  PiACX 

OF    SCPPOBT. 

Where  an  aged  widower  ^divides  his  prop- 
erty between  two  sons  by  separate  deeds,  each 
of  whidi  recites  that  the  grantor,  in  considera- 
tion of  the  grantee  helping  to  see  after  and  take 
care  and  furnish  snch  as  he  (the  Krantor)  needs 
as  long  as  he  lives,  sells,  etc.,  be  is  not  required 
to  stay  with  the  sons,  if  they  make  it  unpleas- 
ant for  him  to  do  so,  but  may  reside  where  he 
can  be  welcome  and  comfortable ;  and  it  is  their 
duty,  if  they  desire  to  keep  the  land,  to  support 
him  wherever  he  chooses  to  reside. 

2.  Deeds  —  Validitt  —  Unude   iNrLUXNOB  — 
Evidence. 

In  an  action  to  set  aside  certain  deeds  for 
nndne  influence,  etc.,  evidence  held  sufficient  to 
•how  that  plaintiff  was  not  mentally  capable  of 
contracting  with  his  sons  on  a  purely  business 
basis. 

[Ed.  'Note.— For  eases  In  point  see  Cent  Dig. 
vol  18.  Deeds,  I  638.] 

Appeals  from  CHrcnlt  Court  Casey  Ckmnty. 

"Not  to  be  officially  reported." 

Actions  by  Jackson  Holt  against  Vlrgll 
Holt  and  against  G.  W.  Holt  to  set  aside  cer- 
tain deeda.    Vrom  Judgments  for  the  respec- 


tive defendants,  plaintiff  appeals.    Reversed, 
with  directions. 

N.  H.  W.  Aaron,  tor  appellant  a  F.  Mont- 
gomery, for  appellees. 

BARKER,  J.  These  two  cases  were  tried 
together;  tlie  transactions  and  the  evidence 
concerning  them  being  practically  identical. 
The  appellant  Jackson  Holt  lives  in  Oa^ey 
county,  Ky.  On  the  8d  day  of  January,  1906, 
he  was  about  74  years  old.  He  had  just  lost 
bis  wife,  and  was  very  ill  physically  and 
muoh  depressed  in  spirits.  He  was  the  fa- 
ther of  11  children ;  but  at  the  time  mention- 
ed he  was  living  alone.  In  this  ctmdltlon  he 
was  induced  to  conv^  to  bis  sons  Virgil  and 
G.  W.  Holt  each  SO  acres  of  land,  which  was 
all  that  he  owned.  The  consideration  In  each 
of  the  deeds  is  the  same:  "That  the  party 
of  the  first  part  for  and  In  consideration  of 
the  party  of  the  second  part  helping  to  see 
after  and  take  care  and  furnish  such  as  he 
needs  as  long  as  the  said  party  of  the  first 
part  lives,  the  party  of  the  first  part  under 
this  oonslderntlon,  bargains,  sells,  and  con- 
veys to  the  party  of  the  second  part  a  cer- 
tain parcel  of  land  lying  ai»d  being  in  Casey 
county,  Kentucky."  After  these  deeds  were 
executed  and  delivered  to  tlie  appellees,  Vlr- 
gll Holt  came  to  live  with  the  old  man  in  bis 
bouse ;  It  being  agreed  between  taim  and  his 
brother  G.  W.  Holt  that  they  would  togeth- 
er ajMume  to  support  and  maintain  their  aged 
father.  About  the  10th  day  of  May,  1905,  the 
old  man  left  bis  home  and  went  to  the  house 
of  his  son  Ambrose  Holt  where  he  has  since 
resided.  In  July,  1906,  he  instituted  these 
actions  against  bis  sons,  the  appellees,  for  a 
rescission  of  the  deeds  by  which  be  convey- 
ed to  them  his  land,  charging  that  the  con- 
veyances were  procured  from  him  by  fraud, 
duress,  undue  Influence,  and  overreaching  on 
the  part  of  his  sons.  The  defendants.  In  tbdr 
answers,  deny  all  of  the  material  allegations 
of  the  petitions,  and  thai  affirmatively  plead 
that  they  were  ready,  able,  and  willing  to 
I>erf  orm  their  'part  of  the  contract  to  support 
their  father ;  he  having  left  them  and  refus- 
ed to  allow  them  to  do  so  thereafter.  The 
case  being  submitted  to  the  chancellor  for 
final  adjudication,  the  petitions  were  dismiss- 
ed, and  from  these  Judgments  the  plaintiff 
appeals. 

It  must  be  conceded  that  there  is  a  great 
deal  of  contrariety  In  the  evidence  adduced 
for  and  against  the  respective  sides  of  this 
litigation.  The  father  charges  that  his  sons, 
after  they  got  bis  property,  studiously  mis- 
treated him,  refused  to  attend  to  bis  wants, 
abused  and  cursed  him,  and  at  one  time  Vir- 
gil made  so  hostile  a  demonstration  toward 
him  as  to  Induce  him  to  believe  that  he  was 
about  to  be  violently  assaulted.  He  testified 
that  they  refused  to  speak  to  blm  for  long 
periods  of  time,  aitd  otherwise  mistreated 
and  neglected  him.  In  Justice  to  the  defend- 
ants it  must  be  said  that  they  denied  all  of 
these  statements  on  the  part  of  their  father. 
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and  for  the  sake  of  humanity  we  hope  that 
the  mistreatment  charged  Is  not  well-fonnded. 
But  there  are  some  things  aboat  this  case 
that  are  not  disputed,  oitd  which  we  think 
should  have  controlled  the  chancellor  In  reach- 
ing a  conclusion  whether  or  not  the  rescis- 
sion sliould  be  granted.  The  appellant,  as 
said  before,  was  quite  old  at  the  time  he 
ma4e  the  deed,  and  the  fact  that  he  signed 
his  deposition  by  making  his  mark  shows  him 
to  be  a  Teiy  illiterate  man.  He  bad  Just  lost 
his  wife,  and  was  very  much  depressed  by 
her  death.  He  was  living  alone,  and  was 
quite  sick.  It  was  under  these  circumstan- 
ces that  be  conveyed  to  his  sons  all  at  his 
property.  After  the  conveyances  were  made, 
It  Is  evident  that  he  did  not  get  along  well 
with  his  sons,  and  that  he  was  very  much 
dissatisfied  with  the  treatment  he  received  at 
their  hands;  and  in  five  months  the  situa- 
tion apparently  became  so  painful  to  him  that 
he  practically  stole  away  from  his  own  borne 
and  took  refuge  in  the  home  of  another  son. 
At  the  time  the  depositions  of  the  appellees 
were  taken  in  tbls  case,  which  was  long  aft- 
er the  father  had  left  his  home,  neither  of 
them  bad  ever  sought  blm  out  or  tried  in  any 
way  to  Induce  him  to  return  to  them.  Nel- 
tfher  of  them  spoke  to  him  when  they  met 
him.  Ptthaiw  the  exact  situation  can  be  bet- 
ter shown  by  a  shmrt  quotation  from  the  tes- 
timony of  Virgil  Holt:  "Q.  When  did  yon 
have  your  last  conversation  with  your  fa- 
ther? A.  I  don't  recollect  It  was  some  time 
before  be  left  borne.  Q.  Are  yon  and  your 
father  on  friendly  terms  at  this  time?  A. 
The  most  of  the  time,  wben  I  met  up  with 
blm,  be  began  to  turn  bis  bead  oIT,  and  I  hate 
to  speak  to  a  fellow  when  be  won't  look  at 
me.  Q.  When  did  you  speak  to  him  last?  A. 
I  don't  ronember.  It  must  have  been  before 
be  left  home."  Tbis  d^wsltlon  was  given 
nearly  a  year  after  the  old  man  left  home. 
The  above  excerpt  from  the  testimony  of  the 
son  fully  shows  the  situation  of  affairs  be- 
tween blm  and  his  father.  He  seems  to  have 
had  no  conception  of  the  duty  oi  love  and  rev- 
erence which  he  owed  bis  parent  He  trea1> 
ed  his  father  Just  as  be  would  an  ordinary 
acquaintance  with  whom  he  was  at  outs ;  in 
other  words,  be  dealt  with  him  at  arms' 
length,  when  it  was  bis  duty  to  seek  his  par- 
ent and  to  leave  nothing  undone  to  smooth 
away  any  asperity  there  might  have  been  in 
the  old  man's  mind  or  demeanor. 

The  terms  of  the  deed  did  not  require  that 
the  vendor  should  be  supported  and  maintain- 
ed at  any  particular  place  or  In  any  partic- 
ular house.  It  was  the  duty  of  the  vendees 
to  support  and  maintain  blm  wherever  be 
chose  to  reside  within  the  bounds  of  reason. 
It  was  not  unreasonable  for  the  old  man  to 
go  to  the  bome  of  his  son  Ambrose  to  live ; 
It  being  but  a  short  distance  from  the  homes 
of  the  vendees.  It  was  their  duty  to  support 
him  there  If  he  chose  to  live  there;  and  this 
they  have  failed  to  do.  The  terms  of  the 
deed   required  something  more   than   mere 


bread  and  aiq;>areL  The  vendees  (Obligated 
themselves  "to  see  after  and  take  care  of" 
and  to  furnish  their  parent  all  that  be  need- 
ed as  long  as  be  lived;  and  this  considera- 
tion could  not  be  fulfilled  In  the  spirit  of 
throwing  a  bone  to  a  dog,  as  seems  to  have 
been  the  opinion  of  the  appellees.  Ibe  aged 
father  was  not  required  to  stay  with  his  sons, 
the  appellees,  if  they  made  it  unpleasant  for 
him  so  to  do.  He  had  the  right  ab  said  be- 
fore, to  reside  where  be  could  be  welooine 
and  made  comfortable;  and  It  was  the  duty 
of  the  vendees,  if  they  desired  to  keq>  the 
land,  to  support  blm  wherever  be  chose  to  re- 
side. Now,  what  will  be  tbe  result  of  tlie 
Judgment  in  this  case?  Either  this  aged  par- 
ent must  go  back  to  tbe  sons  who  will  not 
speak  to  him,  or  recognize  him,  and  where 
be  claims  to  have  been  mistreated  and  abus- 
ed, or  else  live  upon  tbe  oharlty  of  some  one. 
He  la  beyond  the  age  of  labor,  bis  health  Is 
gone,  and  his  spirit  broken.  If  these  appel- 
lees hold  the  land,  as  tbe  judgment  author- 
izes, then  there  is  submitted  to  tbis  broken 
old  man  tbe  bard  alternative  of  living  wftli 
people  wbo,  be  thinks,  dislike  blm,  or  ot  be- 
ing dependent  upon  the  voluntary  charity  of 
others.  It  Is  always  distasteful  to  this  court 
to  disagree  with  tbe  cbancelltw  on  bis  conclu- 
sloDB  as  to  tbe  facts  of  the  case ;  but  we  are 
deeply  impressed  that  justice  requires  that 
the  contracts  between  tbe  parties  litigant 
should  be  rescinded  and  tbe  ctHiveyances  can- 
celed. We  do  not  believe,  taking  the  appel- 
lant's ag^  bis  broken  health,  and  tbe  great 
sorrow  that  bad  come  upon  blm.  Into  consid- 
eration, that  be  was  mentally  ia  any  condi- 
tion to  contract  at  arms'  length  with  those 
upon  whose  love  and  fidelity  he  bad  a  right 
to  rely. 

For  these  reasons  tbe  Judgments  are  rever»> 
ed,  with  directions  to  entw  Judgments  In  ao 
cordance  with  tbe  prayers  of  the  petitions. 


COMMONWEALTH  v.  MONTENEORO- 

REIHM  MUSIC  CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1908.) 

COBFOBATIONB  —  CBnnRAl.  Pboskotttioks  — 

ViNDB. 

A  prosecution  of  a  corporation  for  a  viola- 
tion of  Ky.  St  1903,  i  67(Q  ptinisfaing  any  cor- 
poration falling  to  nse  under  its  name  in  adver- 
tising matter  the  word  "incorporated,"  must  be 
brought  in  the  county  in  whidi  it  has  Its  prin- 
ciiwl  place  of  business. 

Appeal  from  Circuit  Court  Grayson  County. 

"Not  to  be  ofllclally  reported." 

The  Montenegro-Rhelm  Music  Company  was 
indicted  for  crime,  and  from  a  Judgment  of 
dismissal  tbe  commonwealth  appeals.  Af- 
firmed. 

James  Breathitt  Atty.  Qen.,  T.  B.  Mc- 
Gregor, and  Obas.  H.  Morris,  for  tbe  Com- 
monwealtb.    J.  S.  Wortbam,  for  appellee. 

BARKER,  J.  Tbe  Montenegro-Rbetm  Ma- 
sic  Company,  a  corporation,  was  indicted  by 
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the  grand  jury  of  Grayson  county,  charged 
with  a  failure  to  place  the  word  "Incorporat- 
ed" under  Its  corporate  name  tq;)on  Its  letter 
head,  contrary  to  the  proTialon  of  section 
576,  Ky.  St  1908.  The  defendant  filed  the 
following  plea  In  bar  to  the  Indictment  against 
It:  "Defendant  comes  and  says  that  this 
court  has  no  Jurisdiction  of  the  offense  charg- 
ed In  the  Indictment,  because  the  said  alleged 
offense  was  not  committed  In  Orayson  coun- 
ty. It  says  that  its  place  of  business  la  In 
the  dty  of  Louisville,  in  Jefferson  county, 
Kentucky,  and  all  Its  letter  heads  and  ad- 
vertising matter  were  printed  and  distributed 
from  said  dty,  and  not  in  Orayson  county. 
Wherefore  it  prays  that  this  prosecution  be 
dismissed.  J.  S.  Wortham  says  be  Is  the 
sole  attorney  of  the  defendant  In  Orayson 
county,  and  that  all  of  the  officers  and  agents 
of  the  defendant  are  now  absent  from  Gray- 
son county,  and  that  he  believes  the  state- 
ments made  In  this  plea  to  be  true."  The 
<x>mmonwealth  demurred  to  this  plea,  and. 
Its  demurrer  being  overruled,  it  refused  to 
plead  further,  and  the  indictment  was  there- 
upon dismissed,  from  which  Judgment  this 
appeal  is  prosecuted. 

It  will  be  observed  that  the  special  plea  to 
the  Jurisdiction  of  the  court  sets  forth  that 
the  place  of  business  of  the  defendant  corpo- 
ration Is  in  T/)uisvllle,  Jefferson  county,  Ky. ; 
and,  this  bci  t  admitted,  the  question  arises 
whether  or  not  the  Orayson  circuit  court  had 
Jurisdiction  of  the  offense  charged  against 
the  defendant  The  identical  question  we 
have  here  arose  in  the  case  of  Commonwealth 
V.  Remington  Typewriter  Co.,  105  S.  W.  899, 
and  it  was  there  held  that  the  Jurisdiction  to 
try  vlolatlcHis  of  the  statute  under  consid- 
eration was  in  the  olrcuit  court  of  the  county 
where  the  corporation  had  its  principal  place 
of  business.  In  ruling  upon  the  validity  of 
the  plea  In  bar,  the  circuit  Judge  followed 
the  opinion  in  the  case  cited,  and  the  Judg- 
ment la  therefore  affirmed. 


PURITAN  MTG.  00.  ▼.  RBNAKER. 
(Court  of  Appeals  of  Kentucky.    Jan.  10,  1908.) 

1.  Sales— Actions  tob  Pbicb— Instruotiows. 

Where,  in  an  action  for  goods  sold,  the  Ten. 
dee  answered  that  be  was  induced  to  sign  the 
order  by  reason  of  the  description  given  by  ven- 
dor's salesman,  and  that  he  did  not  see  the 
goods,  and  thnt  they  did  not  come  up  to  the  de- 
scription of  the  goods  ordered,  and  for  that  rea- 
son be  returned  them  to  vendor,  on  which  an- 
swer issue  was  joined,  an  instruction  to  find  for 
vendor  unless  the  goods  delivered  were  not  gold 
plate,  gold  filled,  gold  front,  sterling  silver,  and 
oxidized  finished  articles  in  assorted  styles,  as 
described,  in  which  event  to  find  for  vendee, 
fairly  snbmitted  the  only  issue  made  by  the  plead- 
ings. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
▼ol.  48,  Sales,  t  1066.] 

2.  Sakk— RBBcissioif   BT  Bttteb— Dkfkcti  in 
QuAurr. 

A  contract  guaranteeing  the  articles  sold 
for  periods  therein  specified,  and  binding  vendor 
to  repurchase  or  replace  any  article  returned  to 
it  on  account  of  defective  workmanship  or  qual- 


ity, or  which  had  not  given  satisfaction  as  to 
wear,  provided  the  same  was  returned  by  the  in- 
dividual purchaser  from  vendee,  and  wherein 
vendor  agreed  that  if  vendee,  after  liaving  the 
articles  on  sale  for  60  days,  found  any  style  not 
selling  readily,  he  could  return  the  same  and  ex- 
change them  for  any  new  style,  such  privilege 
to  extend  over  a  period  of  14  months,  does  not 
obligate  vendee  to  accept  articles  and  endeavor 
to  sell  them"  in  accordance  with  the  terms  speci- 
fied, where  vendor  did  not  deliver  to  vendee  the 
kind  of  articles  purchased. 

Appeal  from  CHrcuit  Court  Harrison 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Puritan  Manufacturing  Com- 
pany against  J.  W.  Renaker  for  goods  sold 
and  delivered.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Hanson  Peterson,  for  appellant  M.  C. 
Swlnf ord  and  Wade  H.  Lall,  for  appellee. 

MUNN,  J.  Appellee  is  a  druggist,  and  has 
been  engaged  in  that  business  for  many  years 
at  Cynthlana,  Harrison  county,  Ky.  Ap- 
pellant Is  a  foreign  corporation,  with  its 
place  of  business  In  Iowa  City,  loWa,  and  is 
engaged  in  selling  Jewelry  to  retail  dealers. 
On  the  14th  day  of  April,  1905,  appellee  or- 
dered from  appellant,  through  its  traveling 
salesman,  a  lot  of  Jewelry  described  as  rolled 
gold  plate,  gold  front  gold  filled,  sterling 
silver,  and  oxidized  finished  articles  in  as- 
sorted styles  and  patterns;  the  cost  of  the 
articles  to  amount  to  $380.  A  short  time  af- 
ter this  order  was  made  appellant  shipped 
and  delivered  to  appellee  a  box  containing 
Jewelry  at  his  place  of  business  In  Cynthlana. 
He  refused  to  accept  it,  and  returned  same 
by  express  to  appellant,  which  It  refused  to 
receive.  Shortly  thereafter  appellant  Insti- 
tuted this  action  to  recover  of  appellee  tbe 
contract  price,  $380.  Appellee  answered  that 
he  was  Induced  to  sign  the  order  by  reason 
of  the  description  of  the  Jewelry  given  him  by 
appellant's  agent,  and  also  the  description  as 
given  in  the  order ;  that  he  did  not  see,  and 
had  no  opportunity  to  see,  any  of  the  goods 
before  they  were  ordered ;  that  the  goods  at 
that  time  were  In  the  possession  of  appellant 
at  its  place  of  business  in  Iowa  City;  that 
be  relied  in  good  faith  upon  the  representa- 
tion made  to  him  by  appellant's  agent  and 
the  description  given  In  the  order;  that  the 
goods  were  ordered  by  him  for  tbe  purpose 
of  resale  to  his  customers,  but  they  did  not 
come  up  to  tbe  description  of  the  goods  he 
purchased,  and  for  tbat  reason  he  immediate- 
ly returned  them  to  aw>ellant  On  this  an- 
swer Issue  was  Joined  and  a  trial  had,  which 
resulted  in  a  verdict  in  favor  of  appellee. 

The  testimony  of  appellee  conduces  to  show 
that  the  Jewelry  delivered  to  him  was  not  of 
the  kind  described  In  the  order  and  by  the 
agent  of  appellant ;  that  it  did  not  consist  of 
rolled  gold  plate,  gold  front  gold  filling,  ster- 
ling silver,  and  oxidized  finished  articles; 
that  the  articles  delivered  to  him  were  of  In- 
ferior quality,  and  were  not  worth  as  much 
as  the  articles  ordered  by  30  to  50  per  cent ; 
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that  he  could  not  afford  to  sell  the  goods  de- 
livered at  a  price  above  that  charged  to  him 
sufficient  to  allow  him  a  reasonable  profit 
wltboat  committing  a  wrong  upon  his  cus- 
tomers and  injuring  his  reputation  as  a  mer- 
chant. Appellant's  testimony  controverted 
the  testimony  of  appellee,  and  tended  to  show 
that  the  goods  delivered  to  appellee  were  in 
all  respects  the  same  as  ordered  by  him.  The 
court  submitted  the  issue  to  the  Jury  in  the 
following  instruction:  "The  court  Instructs 
the  Jury  to  find  for  plaintiff  the  sum  of  $380, 
with  Interest  from  the  15th  day  of  May, 
1906,  unless  they  shall  believe  from  all  the 
evidence  that  the  goods  delivered  to  the  de- 
fendant and  described  in  the  proof  were  not 
rolled  gold  plate,  gold  front,  gold  filled,  ster- 
ling silver,  and  oxidized  finished  articles  in 
assorted  styles;  and  if  they  so  believe  they 
should  find  for  the  defendant."  This  instruc- 
tion fairly  and  pointedly  submitted  the  only 
issue  made  by  the  pleadings. 

Appellant  contends  that  the  court  erred  In 
not  sustaining  Its  demurrer  to  appellee's  an- 
swer, for  the  reason  that  appellee  did  not 
have  the  right  to  plead  that  the  goods  were 
not  of  the  kind  ordered ;  that  he  should  have 
accepted  them  and  complied  with  the  provi- 
sions of  the  order  executed  by  blm  for  the 
goods.  By  the  provisions  of  the  order  or  con- 
tract appellant. agreed  to  guarantee  the  goods 
for  periods  ranging  from  6  to  20  years,  and 
to  make  that  guaranty  good  agreed  to  buy 
back  for  cash  or  replace  any  article  returned 
to  them  on  account  of  defective  workmanship 
or  quality,  or  which  had  not  given  satisfac- 
tion as  to  wear,  provided  the  same  was  re- 
turned to  them  by  registered  mall  by  the  in- 
dividual purchaser  thereof,  giving  his  name, 
address,  date  when  article  was  purchased, 
and  the  price  paid  therefor.  Appellant  fur- 
ther agreed  that  If  appellee,  after  having 
their  goods  on  sale  for  60  days,  found  any 
style  or  pattern  was  not  selling  readily,  he 
could  return  same  and  exchange  them  for 
any  new  style  or  pattern  they  might  have  in 
stock.  This  privilege  extended  over  a  period 
of  14  months.  It  is  the  contention  of  appel- 
lant's counsel  that  appellee,  under  this  con- 
tract, was  compelled  to  accept  the  goods  and 
undertake  to  dispose  of  them,  and  that  he 
had  no  right  to  resist  the  payment  of  the 
purchase  price  until  he  had  endeavored  to 
sell  the  goods  under  the  terms  specified  In 
the  contract ;  and,  as  be  admitted  In  his  an- 
swer that  he  refused  to  receive  the  jewelry 
and  had  never  made  any  attempt  to  dispose 
of  same,  he  failed  to  state  a  defense  to  the 
action.  This  contention  would  be  correct, 
provided  appellant  had  delivered  to  appellee 
the  articles  which  he  purchased.  Then  it 
would  have  been  his  duty  to  have  complied 
with  all  the  terms  of  the  contract;  but  the 
Jury  determined  by  its  verdict  that  appellant 
did  not  deliver  to  appellee  the  articles  which 
he  purchased.  Appellee  purchased  Jewelry 
represented  in  the  order  as  rolled  gold  plate, 


gold  filled,  etc.  He  should  not  have  been  com- 
pelled to  receive  Jewelry  which  was  not  of 
that  kind,  and  especially  when  not  worth 
more  than  one-half  the  price  that  be  agreed 
to  pay  fov  the  jewelry  described  In  the  order. 

In  the  case  of  Munford  &  Co.  v.  Kevil  Se 
Sons,  68  8.  W.  703,  22  Ky.  Law  Kep.  730,  in 
speaking  of  sales  of  goods  where  the  par- 
chaser  has  had  no  opportunity  for  inspec- 
tion, this  court  said:  "The  stipulation  that 
goods  of  a  certain  description  or  quality  are 
to  be  delivered  Is  made  an  essential  part  of 
the  contract,  which  must  be  complied  with 
by  the  vendor  as  a  condition  preceding  the 
obligation  of  the  vendee  to  receive  the  goods 
and  pay  for  them ;  and  If  the  goods  are  not 
of  the  description  or  quality  described  the 
vendee  has  the  right  to  reject  them."  In  the 
case  of  Balrd  ft  Co.  v.  Matthews,  6  Dana, 
133,  where  a  similar  question  was  Invidved, 
the  court  said :  "In  other  words,  there  must, 
in  such  cases,  be  a  substantial  conformity 
between  the  article  delivered  and  the  de- 
scription by  which  it  Is  sold,  or  the  vendor 
will  have  broken,  not  merely  his  word,  but 
his  contract"  According  to  these  authorities 
appellee  had  the  right  to  refuse  to  accept  the 
jewelry  delivered  to  him  by  appellant,  as  it 
was  not  the  kind  of  Jewelry  he  pnrdiased 
from  It 

For  these  reasons,  tiie  judgm^it  of  tbe 
lower  court  Is  affirmed. 


TUENBE  V.  DIXON. 
(Court  of  Appeals  of  Eentncky.    Jan.  14, 190S.) 

1.  BOTTRDABIES— ESTABLlBHiraNT— EVIDKHOE. 

Evidence  held  to  sustain  a  finding  that  the 
division  line  between  the  parties'  lands  ran  along 
the  center  of  a  lane  dividing  them. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  {  191.] 

2.  Sahk— EECOOitrnoN  akd  Aoquiescercb. 

Where  a  division  of  land  was  made  by  per- 
sons of  legal  age  and  corapetent  to  contract  and 
fences  were  erected  by  them  in  conformity  there- 
to, and  the  division  has  been  acquiesced  in  fbr 
over  40  years  by  all  the  parties  in  interest  it 
will  not  he  disturbed  simply  because  the  forms 
of  law  were  not  invoked  in  establishing  it 

[Ed.  Note.— For  casps  in  point  see  Cent  Dig. 
vol.  8,  Deeds,  88  232-242.] 

Appeal  from  Circuit  Court,  Trigg  County. 
"Not  to  be  officially  reported." 
Action  by  Blunt  Turner  against  T%omas 
Dixon  for  the  division  of  land.     Judgment 
fpr   defendant,   and  plalntltC  appeals.     Af- 
firmed. > 

Jno.  D.  Shaw  and  B.  A.  Burnett  for  ap- 
pellant   Max  Hanberry,  for  appellee. 

NUNN,  J.  This  action  was  Instituted  by 
appellant  to  have  a  certain  tract  of  land 
containing  60  acres  divided  between  hlmsdtf 
and  appellee.  There  is  no  controversy  as  to 
the  title  of  either.  Appellant  owns  eight- 
elevenths  and  appellee  three-elevenths  of  tbe 
tract  Appellee  denied  the  right  of  appellant 
to  have  the  land  divided,  and  pleaded  that 
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the  flame  had  been  divided.  It  appears  from 
the  eridence  without  contradiction  that  this 
piece  of  land-waa  set  apart  to  Catharine  Snm- 
ner  as  her  dower  In  her  deceased  hnsband'a 
land ;  that  her  aon,  Samnel  Bnmner,  became 
the  legal  owner  of  eight-elerenths  and  ap- 
pellee three-eleventhfl  thereof,  snbject  to  the 
widow's  life  estate;  that  the  widow  died 
prior  to  September,  1866,  and  In  that  month 
Samuel  Sumner,  the  remote  vendor  of  ap- 
pellant, and  appellee,  agreed  that  one  B.  B. 
Mart,  a  surveyor,  should  divide  the  land  be- 
tween them  In  the  proportion  named.  Mart 
divided  the  land  and  allotted  to  appellee 
14%  acres,  and  gave  him  a  plat  and  certifl- 
cate  giving  the  metes  and  bounds  of  same; 
but  it  does  not  appear  that  he  gave  Sumner 
a  like  paper  showing  the  boundaries  of  his 
portion.  The  evidence  also  shows  without 
contradiction  that  In  the  year  1867  Sumner 
and  appellee  erected  fences  along  the  division 
line,  leaving  a  space  of  15  feet  between  them 
for  a  passway  for  the  benefit  of  the  public. 
Dixon  testified  that  the  true  line  between 
tbem  was  the  center  of  the  passway.  Sum- 
ner does  not  deny  this,  but  says  that  he  does 
not  remember  whether  he  gave  one-half  of 
the  passway  or  not.  It  was  also  shown,  with- 
out any  contradiction,  that  appellee  has  kept 
his  fence  up  and  been  In  the  possession  of 
and  caltlvated  his  part  of  the  land  from  that 
time  to  the  Institution  of  this  action  without 
Interference  or  complaint  from  any  one,  until 
within  a  few  months  before  the  bringing  of 
this  suit  It  api>ear8  that  after  this  suit  was 
instituted  the  court  directed  a  survey  of  the 
land  to  be  made.  Two  surveyors  met  and 
acted  together  in  the  performance  of  the 
order  of  the  court  They  both  ran  Dixon's 
land  from  the  calls  given  In  the  plat  and  cer- 
tificate made  by  Mart  One  of  them  found 
appellee's  part  to  be  13i«/it  acres,  and  the 
other  found  it  to  be  14  acres  and  7  poles; 
both  finding  an  amount  less  than  that  found 
by  Mart.  All  the  witnesses  who  testified  on 
the  point  stated  that  according  to  the  sur- 
ras made  by  the  two  surveyors  under  order 
of  court  the  division  line  was  found  to  be 
along  this  lane  and  near  to  the  fence  of 
appellee,  Dixon,  and  that  most  of  the  lane 
was  on  the  side  owned  by  appellant  The 
lower  court  adjudged  the  true  line  between 
the  parties  to  be  along  the  center  of  the  lane, 
and  dismissed  appellant's  petition. 

Appellant  complains  of  this,  and  says  that 
the  court  erred  in  fixing  the  center  of  the 
lane  as  the  line;  for  it  should  have  been 
fixed  where  the  surveyors  ran-  It,  near  the 
fence  of  Dtxon.  After  a  careful  examination 
of  the  facts  and  circumstances  shown  in  this 
case,  we  do  not  feel  authorized  to  say  that 
the  court  erred  in  this  respect  Appellee 
testified,  without  contradiction,  that  the  cen- 
ter of  the  lane  was  the  line  as  fixed  by  Mart 
in  the  division.  Both  the  surveyors  who 
made  the  surveys  under  order  of  court  tes- 
tified that  they  started  their  surveys  at  a 
point  where  there  was  no  comer  standing, 


but  at  a  place  where  they  were  told  the  cor- 
ner stood,  and  ran  a  line  to  the  lane  and  a 
few  links  outside  of  appellee's  fence,  and 
then  ran  the  course  along  the  lane;  some- 
times running  on  the  fence,  and  at  times 
three  or  four  feet  from  the  fence  in  the  lane. 
It  is  not  certain  that  the  surv^ors  started 
at  the  exact  point  where  the  comer  stood. 
It  is  almost  impossible  for  a  person  who  has 
seen  a  comer  standing,  if  It  Is  gone,  to  locate 
the  exact  spot  where  It  stood;  and  different 
persons  carrying  a  chain  in  the  measurement 
of  land  do  not  usually  reach  the  same  result 
Some  will  carry  it  taut  and  some  slack,  and 
it  is  evident  that  something  of  this  kind  oc- 
curred, for  the  reason  that  these  last  sur- 
veyors did  not  find  as  much  land  as  Mart 
did.  One  of  them  gave  Dixon  ISio/n  acres, 
and  the  other  14  acred  and  7  poles,  when 
Mart  in  the  division  gave  him  14%  acres. 
These  facts,  taken  in  codnectlon  with  the 
proof  that  the  fences  were  erected  In  1867 
with  the  view  of  making  the  center  of  the 
lane  the  line,  convtoces  us  that  the  court 
did  not  err  in  its  judgment  It  is  true  this 
division  was  not  made  by  virtue  of  an  order 
of  court;  but  the  parties  were  all  of  lawful 
age  and  competent  to  contract  and  the  divi- 
sion was  made  more  than  40  years  ago,  and 
has  been  acquiesced  in  from  that  time  to 
the  institution  of  this  action  by  all  the  par- 
ties In  interest,  and  appellee  has  been  in  the 
actual  adverse  possession  of  his  part  of  the 
land  from  that  date,  and  we  are  unwilling 
to  disturb  that  division  simply  because  the 
forms  of  law  were  not  invoked  in  the  divi- 
sion. 

For  these   reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


OOMBS  et  al.  v.  VIRGINIA  IRON,  COAIi  ft 
COKE>  00. 

(Court  of  Appeals  of  Kentucky.    Jan.  10,  1908.) 

1.  BOUNDABIES  —  DESCBIFTIOR — CoUBSKS    AND 

Distances. 

Where,  if  a  line  ia  run  on  the  call  of  tke 
patent  "south  18°  west  220  poles  to  a  stake," 
and  the  other  lines  of  the  patent  are  then  run, 
the  patent  will  not  close,  but  the  last  comer 
will  be  6,000  feet  from  the  beginning,  and  if, 
commencing  at  the  beginning  corner  of  the  pat- 
ent and  reversing  the  calls  from  that  comer 
until  the  call  "sooth  18*  west  220  poles"  is 
reached,  it  is  found  that  the  call  "south  81° 
west  220  poles"  will  close  the  patent  and  give 
the  quantity  of  land  called  for,  lying  in  a  shape 
corresponding  with  the  figure  drawn  in  the  plot, 
and  if^the  call  is  run  south  18°  west  220  poles  it 
will  make  the  patent  include  1,637  acres,  instead 
of  500  acres,  as  called  for  therein,  the  call 
"south  18°  west  220  poles"  will  be  held  to  be 
a  clerical  error  for  "south  81°  west  220  poles." 

SBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  8,  Boundaries,  {  52.] 

2.  Saue. 

Where  a  survey  fails  to  close  by  6,000  feet 
and  will  include  three  times  as  much  land  as 
the  patent  calls  for  if  run  by  the  calls  of  the 
patent  running  then  from  the  beginning  comer 
in  tile  order  in  which  they  are  given,  it  Is  prop- 
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•r  to  reverse  the  calls  of  the  patent  to  discover 
in  that  way  where  the  mistake  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  8,  Boundaries,   {  52.] 

8.  Saux. 

The  original  survey  and  accompanying  plot 
may  always  tie  considered  to  correct  a  mistake 
in  the  calls  of  a  patent. 

4.  AppEAif— Decisions  Rbvibwabi*— Matibbb 
Not  Pbesented  ob  Considebed. 

The  objection  that  there  was  no  evidence 
of  plaintiff's  incorporation  cannot  be  raised  for 
the  first  time  on  appeal. 

5.  Mines  and  Minebals— QtriETiwo  Titlb— 
Necessity  or  Possession. 

An  action  to  quiet  title  to  the  minerals  un- 
der the  surface  may  be  maintained,  though  plain- 
tiff is  not  in  actual  possession  of  the  land. 

6.  Chaupebty  and  Maintenanob  —  POBSEB- 
8I0N— Statutobt  Pbo visions. 

Where,  after  the  conveyance  of  mineral 
rights  by  the  one  then  in  possession  of  the 
land,  possession  of  the  surface  was  taken  by  an- 
other by  putting  a  tenant  on  it,  such  possession 
was  not  an  actual  possession  of  the  mineral 
rights  within  the  meaning  of  the  champerty  stat- 
ute. 

7.  Deeds— DESCBiPTiow—SDrFiciENCT. 

A  description  of  land  in  a  deed  as  lying 
"on  the  waters  of  Lot's  creek  and  Carr  Fork 
adjoining  the  lands"  of  persons  named,  "212 
acres  being  patented  in  my  owq  name,'  sufB- 
ciently  identifies  the  land,  when  read  in  connec- 
tion with  the  i>atent  to  grantor. 

8.  Judgment  —  0onci.U3ivenes8  —  Pbbsonb 
Concluded. 

A  judgment  in  a  prior  action  by  defend- 
ants against  the  one  under  whom  plaintiCC 
claims,  quieting  title  in  defendants,  does  not  af- 
fect plaintiff's  right  to  quiet  title  to  the  min- 
erals under  the  surface,  where  before  such  prior 
action  the  oue  under  whom  plaintiff  claims  had 
conveyed  to  plaintiff's  vendor  the  mineral  rights, 
and  plaintiff  was  not  a  party  to  that  action,  and 
it  went  off  on  grounds  other  than  that  raised 
in  the  subsequent  action  by  plaintiff. 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  the  Virginia  Iron,  Coal  &  Coke 
Company  against  O.  P.  Combs  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

W.  F.  Hall  and  Greene  &  Van  Winkle,  for 
appellants.  Bailey  P.  Wooton  and  Jesse 
Morgan,  for  appellee. 

HOBSON,  J.  The  Virginia  Iron,  Coal  & 
Coke  Company  brought  this  suit  against  O. 
P.  Combs  and  Cora  Combs  to  quiet  Its  title 
to  the  coal,  oils,  gases,  and  mineral  products 
upon  and  under  a  tract  of  212  acres  of  land 
patented  to  Plelden  Combs  March  3,  1881, 
under  whom  It  claims.  They  claim  the  land 
under  a  patent  Issued  to  Samuel  Napier  on 
August  9,  1846.  The  circuit  court  adjudged 
the  plaintiff  the  relief  sought,  and  the  de- 
fendants appeal. 

ThQ  first  and  most  material  question  In 
the  case  Is  whether  the  Napier  patent  covers 
the  land,  as  that  patent  Is  superior  to  the 
patent  Issued  to  Flelden  Combs.  The  plot  of 
the  survey  upon  which  the  patent  was  Is- 
sued shows  the  shape  of  the  survey  and  that 
It  extended  on  either  side  of  a  branch  so  as 
to  take  in  the  land  lying  on  the  waters  of 
this  branch.    There  Is  no  dispute  about  the 


beginning  comer  of  the  patent  If  we  begin 
at  this  comer  and  follow  the  calls  of  the 
patent,  the  survey  la  run  as  shown  in  tbe 
{Hot  until  we  reach  the  sixth  call,  which  la, 
as  given  in  tbe  patent,  "south  18*  west  220 
poles  to  a  stake."  If  this  line  is  run  upon 
tbe  call  of  tbe  patent  and  tbe  other  lines 
of  tbe  patent  are  then  run,  the  patent  will 
not  close;  but  tbe  last  comer  will  be  6,000 
feet  from  tbe  beginning.  If  we  then  go  back 
to  the  beginning  comer  of  tbe  patent  and  re- 
verse the  calls  from  that  corner  until  we  get 
to  tbe  slxtb  call  of  tbe  patent,  it  Is  found 
that  tbe  call  "south  81'  west  220  poles"  will 
close  tbe  patent,  and  will  give  tbe  quantity 
of  land  called  for  tn  tbe  survey,  lying  in  a 
shape  corre!H>ondlng  with  tbe  figure  drawn 
In  the  plot.  If  tbe  sixth  call  of  tbe  patent 
Is  mn  south  18°  west  220  poles.  It  will  make 
the  patent  Include  1,637  acres,  instead  of  500 
acres,  as  called  for  tn  the  patent  If  tbe 
lines  of  the  patent  are  reversed  from  the  be- 
ginning corner,  they  do  not  include  the  land 
in  controversy.  From  these  facts  we  think 
it  Is  evident  that  the  call  in  tbe  patent 
"south  18°  west  220  poles"  Is  a  clerical  er- 
ror for  "south  81°  west  220  poles";  tbe 
figures  "8"  and  "1"  having  been  by  a  mistake 
transposed  in  copying.  One  line  of  a  patent 
is  entitled  to  as  much  dignity  as  another,  and 
where  tbe  survey  falls  to  close  by  so  great 
an  amount  and  will  include  three  times  as 
much  land  aa  the  patent  calls  for,  if  run  by 
the  calls  of  tbe  patent  running  them  from 
tbe  beginning  comer  in  tbe  order  in  which 
they  are  given,  it  is  always  proper  to  reverse 
the  calls  of  the  patent  and  see  If  It  cannot 
be  discovered  in  this  way  where  tbe  mistake 
occurred.  When  that  Is  done  in  the  case  be- 
fore us,  the  mistake  in  the  sixth  call  Is  ev- 
ident It  is  well  settled  that  tbe  original 
survey  and  accompanying  plot  may  always 
be  considered  to  correct  a  mistake  in  the 
calls  of  the  patent  Hogg  t.  Lusk.  120  Ky. 
419,  86  S.  W.  1128;  Witt  v.  Mlddleton,  88 
S.  W.  968,  27  Ky.  Lew  Rep.  831;  Kerr  v. 
Delaney,  91  8.  W.  286,  28  Ky.  Law  Rep.  1140; 
Morgan  v.  Lewis,  92  S.  W.  970,  29  Ky,  Law 
Rep.  197.  We  therefore  conclude  that  the 
circuit  court  properly  held  that  the  Napier 
patent  did  not  Include  the  land. 

The  plaintiff  alleged  in  its  petition  that 
it  is  a  corporation  duly  organized  and  ex- 
isting under  the  lavre  of  the  state  of  Vir- 
ginia, and  as  such  has  the  power  to  contract 
and  be  contracted  with,  to  sue  and  be  sued. 
The  defendants  by  their  answer  denied 
knowledge  or- information  sufficient  to  know 
or  form  a  belief  as  to  whether  tbe  plaintiff 
Is  a  corporation  duly  organized  or  existing 
under  tbe  laws  of  the  state  of  Virginia,  or  as 
to  whether  or  not  it  has  the  power  to  sue, 
contract  or  be  contracted  with,  or  be  sued. 
No  proof  was  given  on  tbe  trial  as  to  the 
plaintlfTs  incorporation,  and  It  is  Insisted 
that  for  this  the  Judgment  should  be  re- 
versed. Waiving  the  question  whether  the 
traverse  contained  a  negative  pregnant  and 
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by  Implication  admitted  that  the  plalntlfl 
was  otherwise  Incorporated,  though  not  In- 
corporated under  the  laws  of  Virginia  (see 
McCormlcIc  Harvesting  Machine  Co.  v.  Hovey, 
36  Or.  239,  59  Pac.  189),  we  thlnls  that  this 
qaestion  cannot  be  raised  for  the  first  time 
in  this  court,  but  should  have  been  presented 
In  the  circuit  court  by  a  motion  to  dismiss 
the  action.  The  objection  only  went  to  the 
plaintiff's  capacity  to  sue.  If  it  was  sus- 
tained, the  action  should  have  been  dismissed 
without  prejudice.  It  is  what  is  known  as  a 
"dilatory  plea,"  and  is  waived  where  the 
party  without  objection  tries  the  case  on  the 
merits. 

The  defendants  made  their  answer  a  coun- 
terclaim, alleging  that  the  female  defendant 
was  the  owner  of  the  land.  It  was  Incum- 
bent on  the  court  on  the  coimterclalm  to  de- 
termine the  question  of  title,  and  the  legal 
effect  of  the  Judgment  would  not  be  different 
if  it  had  been  rendered  on  the  counterclaim 
alone,  without  reference  to  what  was  alleged 
In  the  i>etltIon.  A  case  may  be  tried  on  a 
counterclaim,  although  the  plaintiff's  petition 
is  dismissed,  and  as  the  defendants  insisted 
on  their  counterclaim,  and  went  to  trial  on 
the  -whole  case,  no  substantial  rights  of 
ttielrs  were  prejudiced  by  the  Judgment  of 
the  court  on  the  merits. 

The  objection  that  the  petition  does  not 
show  that  the  plaintiffs  are  In  actual  posses- 
sion of  the  land  cannot  be  maintained,  as  the 
action  only  relates  to  the  minerals  onder  the 
surface.  Eversole  r.  Virginia  Iron,  Coal  & 
Coke  Company,  92  S.  W.  59S,  29  Ky.  Law 
Rep.  ISl.  The  champerty  statute  does  not 
apply,  although  some  of  the  deeds  under  which 
plaintiffs  claim  were  made  while  the  defend- 
ants had  a  tenant  on  the  land.  Fidden 
Combs,  when  he  had  possession  of  the  land 
and  before  the  defendant  took  possession, 
conveyed  the  mineral  rights  to  T.  P.  Trigg 
as  trustee.  The  possession  of  the  surface  of 
the  land,  afterward  taken  by  the  defendant 
by  putting  a  tenant  on  it,  was  not  an  actual 
possession  of  the  mineral  rights  within  the 
meaning  of  the  champerty  statute.  White 
on  Mines  and  Mining,  {  436;  Armstrong  v. 
Caldwell,  53  Pa.  284. 

The  description  of  the  land  In  the  deed 
by  Flelden  Combs  to  Trigg  and  in  the  sub- 
sequent deeds  is  sufficient.  It  is  there  de- 
scribed by  Combs  as  lying  "on  the  waters 
of  Lot's  creek  and  Carr  Fork  adjoining  the 
lands  of  Samuel  Napier,  Clinton  Combs,  212 
acres  being  patented  in  my  own  name." 
This  sufficiently  Identifies  the  land,  when 
read  In  connection  with  the  patent  to  Flelden 
Combs. 

In  1897,  O.  B.  Combs  and  wife  brought'  a 
suit  against  Flelden  Combs  to  have  their 
title  quieted  to  this  tract  of  land.  In  that 
suit  they  obtained  a  Judgment  as  prayed,  and 
the  Judgment  was  afllrmed  by  this  court 
See  Combs  ▼.  Combs,  72  S.  W.  8,  24  Ky.  Law- 
Rep.  1691.  But  that  Judgment  does  not  af- 
fect  the   plaintiff,    because  Flelden   Combs 
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had  conveyed  to  Its  vendor  the  mineral 
rights  on  July  19,  1887,  or  10  years  before 
the  suit  was  brought.  It  was  not  a  patty  to 
the  suit.  In  that  case  Combs  did  not  make 
the  question  that  the  Napier  patent  did  not 
include  the  land,  nor  did  he  introduce  proof 
showing  the  facts.  The  case  went  off  on 
other  grounds.  This  being  true,  and  the 
plaintiff  not  being  a  party  to  that  action,  the 
Judgment  there  does  not  affect  its  rights. 
The  form  of  the  Judgment  is  not  prejudicial 
to  the  defendants.  It  merely  determines 
that  the  former  Judgment  does  not  conclude 
the  Virginia  Iron,  Coal  &  Coke  Company, 
and  sets  it  aside  as  to  it  Its  effect  Is  only 
to  quiet  the  plaintifTs  title.  It  affects  noth- 
ing else. 

On  the  whole  case  we  see  no  error  to  the 
substantial  prejudice  of  the  appellees.  The 
Judgment  of  the  circuit  court  is  in  accord 
with  the  rights  of  the  parties. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  GUEST'S 

ADM'R. 

(Court  of  Appeals  of  Kentucky.    Jan.  14>  1908.) 

1.  NSOUOKNOX— AOnONff—EVIDENCB— PBOZI- 
UATE  CaXJBX  or  INJUBT. 

Where  the  evidence  shows  that  plaintiff's 
injury  may  have  resiilted  eitlier  from  the  de- 
fective condition  «»f  defendant's  hand  car,  from 
^hicb  he  fell,  or  by  his  negligently  losiiig  his 
hold  on  the  lever,  and  the  inlereuce  tiiat  the 
injury  resulted  from  one  cause  is  no  stronger 
than  that  it  resulted  from  the  other,  plaintiff 
cannot  recover. 

2.  Mastkb  and  Sbbvart— Ihjttbt  to  Sebvari 
-  — Aonows— EvinKNOB. 

Evidence  held  InBofficlent  to  sustain  a  re- 
covery a^inst  a  railroad  by  a  section  baad  in- 
jured by  falling  from  a  hand  car. 

Appeal  fram  ttie  Circuit  Court,  Unooln 
County. 

"Not  to  be  officially  r^orted." 

Action  by  Wllliitm  Guest's  administrator 
against  the  LonisriUe  &  Nashville  Railroad 
Company.  Judgment  for  plalntlfl,  and  de- 
fendant appeals.    Reversed. 

J.  W.  Alcorn  and  Benjamin  D.  Warfleld, 
for  appellant    M.  C.  Sauffley,  for  appellee. 

HOBSON,  J.  William  Guest  was  a  section 
band  In  the  service  of  the  Louisville  8c  Nash- 
ville Railroad  Company,  and  while  working 
at  the  front  end  of  a  hand  car  be  fell  from 
it  and  was  run  over  by  the  car.  From  the 
injuries  that  he  received  be  died  the  next 
day  and  this  suit  was  brought  against  the 
railroad  company  by  his  administrator  to  re- 
cover for  his  death  on  the  ground  that  it 
was  caused  by  the  negligence  of  the  company. 
He  proved  on  the  trial  by  Elijah  Sutton,  who 
was  also  a  section  hand  on  the  same  car, 
that  about  quitting  time  in  tiie  afternoon 
they  took  the  hand  car  to  go  to  the  boarding 
car ;  that  It  was  a  drizzling  and  rainy  after- 
noon; that  there  were  three  men  working  at 
the  lever  in  the  front  and  four  at  the  lever 
behind.   Guest  being  the  mldd}e  man  in  front, 
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and  Sutton  being  one  of  tbe  men  by  the  side 
of  blffl ;  tbat  they  pulled  up  to  the  top  of  the 
grade,  and  as  they  were  rolling  down  the 
grade  Guest  fell  off.  To  quote  the  words  of 
the  witness,  he  said :  "I  do  not  know  bow  he 
happened  to  fall  off.  I  was  on  one  side  and 
Curtis  Stewart  wi  the  other.  We  were  pull- 
ing on  the  outside,  and  when  we  saw  that  he 
was  going  to  fall  we  aimed  to  catch  blm; 
but  we  had  our  hands  on  the  lever."  The 
witness  also  stated  that  the  condition  of  the 
car  was  not  very  good.  It  was  shackling  and 
not  very  stout;  seemed  like  there  was  a  brok- 
en place  in  tbe  wheel  that  would  make  it 
jump.  Sometimes  It  would  Jump  as  It  was  mov- 
ing along.  The  witness  was  scared  all  the  time 
when  riding  on  the  car.  The  hands  had  said  to 
the  foreman  that  the  car  was  dangerous,  and 
then  he  said  that  he  was  looking  for  a  new  one. 
The  brakes  on  the  car  were  not  good.  It  would 
go  a  good  way  before  they  could  stop  it 
The  car  was  running  at  a  pretty  good  rate  of 
speed  when  Guest  fell  off.  The  ralhnad 
track  along  at  that  place  was  tolerably  rough. 
It  was  an  old  track.  They  were  laying  new 
trade  below  and  above  along  there.  There 
were  some  low  Joints  where  the  ends  of  the 
rails  came  together,  so  that  when  the  car 
moved  along  and  would  reach  one  of  these 
low  places  it  would  make  a  little  dip.  They 
could  tell  by  the  car  rising  up  and  down 
when  it  hit  those  JolntSi  When  Guest  fell, 
he  fell  right  in  front  of  tbe  car,  and  the  car 
ran  rlgtit  over  him.  This  was  all  the  proof 
hitroduced  for  the  plaintiff.  The  defendant's 
proof  by  several  witnesses  was  to  the  effect 
that  there  was  no  lurch  or  Jump  of  the  car, 
but  that  Guest  lost  his  hold  on  the  lever  as 
the  car  was  running,  and,  losing  his  balance, 
fell  backward  in  front  of  the  car.  Several  of 
these  witnesses  sustained  Sutton's  statements 
as  to  the  condition  of  the  car  and  the  con- 
dition of  the  track,  and  as  to  what  had  been 
said  to  the  foreman  and  by  the  foreman  about 
it  But  there  was  no  evidence  by  any  witness 
that  the  car  gave  any  lurch  or  Jump,  or  that 
there  was  anything  at  the  time  he  fell  in  its 
motion  to  cause  one  to  fall  off. 

On  these  facts  we  are  unable  to  see  how  a 
recovery  against  the  defendant  can  be  sus- 
tained. It  is  true  that  there  was  proof  tl>at 
there  were  some  low  places  in  the  track,  and 
that  the  car  would  sink  as  It  passed  over  one 
of  these  places  and  rise  after  passing  it  There 
was  also  proof  that  the  car  was  shackling 
and  would  sometimes  Jump  as  it  was  going 
along.  If  the  car  had  run  off  the  track,  this 
proof  might  have  been  sufficient  to  Justify  the 
Inference  that  the  shackling  condition  of  tbe 
car  caused  it  to  leave  the  track.  The  fact 
that  the  car  would  sometimes  Jump,  instead 
of  running  smoothly,  is  not  material  here, 
unless  it  tB  shown  that  the  car  made  a  lurch 
or  Jump  at  the  time  Guest  fell  from  it  Sut- 
ton does  not  testify  that  there  was  any  lurch 
or  Jump  In  the  car  at  the  time  that  Guest  fell 
off.    He  testifies  to  nothing  that  could  rea- 


sonably cause  a  man  to  fall  off.  Although  t3i» 
car  sometimes  Jumped,  if  It  did  not  Jump  at 
tbe  time  be  fell  off,  and  this  did  not  cause 
him  to  fall  <^,  the  plaintiff  cannot  for  tUs- 
reason  recover.  In  order  for  him  to  recover 
he  must  show  that  the  Injury  was  due  to  th» 
defective  condltioa  of  the  car  or  to  the  de- 
fective condition  of  the  track.  The  rule  1b 
tliat  if  the  evidence  shows  that  the  injurx 
may  Iiave  resulted  from  either  of  two  or 
more  causes,  only  one  of  which  was  due  to- 
the  defendant's  negligence,  and  the  Inferoice- 
that  the  injury  resulted  from  one  cause  Is 
no  stronger  than  that  it  resulted  from  tbe 
other,  the  plaintiff  has  failed  to  make  out  his 
case.  Louisville  Gas  Co.  v.  Elaufman,  Strans 
ft  Co.,  105  Kf.  156,  48  S.  W.  434,  and  cases 
cited.  There  Is  an  entire  failure  of  evidence 
here  to  show  that  there  was  anything  in  tbe 
motion  of  the  car  to  cause  the  Intestate  to- 
fall  off. 

On  another  trial.  If  there  is  evldoice  suffi- 
cient to  take  the  case  to  the  Jury,  in  lieu  of 
Instruction  3  the  court  will  tell  the  Jury  that 
if  Guest  fell  from  the  hand  car  by  reason  of 
his  loosening  his  hold  on  the  lever,  and  not 
by  reason  of  the  unsafe  condition  of  the  car 
or  the  unsafe  condition  of  the  track,  tliey 
should  find  for  the  defendant 

Judgment  reversed,  and  cause  remandedl' 
for  a  new  triaL 


BEXiCHBR  et  aL  v.  POLLY  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  14^  1908.>> 

1.  REKAnroiBS  —  Lucrr^TioN    or   AcnoNS  — 
Recovebt  or  Reai,  Pbopkbtt. 

Remaindermen  are  not  barred  by  the  stat- 
ute of  limitations  in  a  suit  to  quiet  title  to  land, 
where  15  years  have  not  elapsed  since  the  deatb^ 
of  the  life  tenant 

(Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  42,  Remaindera,  |  16.J 

2.  ACKNOWIXDOUENT— AuTHOBrrr  to  Taxk— 
Justice  or  tbk  Peacs  of  Another  State. 

A  justice  of  the  peace  In  another  state  has 
no  power  to  take  an  acknowledgment  to  a  con- 
veyance of  land  in  Kentucky,  and  a  conveyance- 
60  acknowledged  Is  not  entitled  to  record. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Acknowledgment,  |  83.] 

8.   BJVIDBNCK— RECOBD     OF     CONVETANCBB— IN- 
TRODUCTION  or  Copy. 

Where  an  instrument  has  not  been  so  ac- 
knowledged as  to  endtle  it  to  record,  it  is  error- 
to  allow  a  copy  thereof  made  by  the  county 
court  clerk  to  be  read  in  evidence. 

[BJd.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  ^,  Evidence,  i  132S.] 

4.  AffeaIj  —  Review— HABicuas  E<bbo»— Ad- 
laseioN  OF  Evidence. 

Where,  an  instrument  having  been  lost, 
there  was  proof  of  its  execution  and  contents,  it 
was  immaterial  that  a  copy  thereof  made  by 
the  county  court  derk  was  read  in  evidence, 
though  such  instrument  was  not  so  acknowl- 
edged as  to  entitle  it  to  record. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  fS  4153-4160.] 

5.  Husband  and  Wife— Covebtusx  as  a  Db- 
rxNSE— Neoessitt  or  Pucadino. 

Under  the  statute  authorialnf  a  married' 
woman  to  sue  and  to  be  sued  as  a  single  woman, 
coverture  at  the  time  of  the  execution  of  an  inr- 


Digitized  by 


Google 


Ky.) 


SIMPSON  T.  ADAMS. 


819 


•tmment  In  effect  a  title  bond,  to  be  available 
as  a  defense,  most  be  pleaded. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  S  835.] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  L.  D.  Polly  and  others,  nnder  Ky. 
St.  1908,  (  11,  against  James  Belcher  and 
others,  to  quiet  title.  Judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

Bowling  &  Stratton,  for  appellants.  York 
&  Johnson,  for  appellees. 

NtJNN,  J.  Prior  to  the  year  1872  one 
Barney  devised  to  his  daughter  Nancy  Belch- 
er, a  tract  of  land  containinf  1,000  acres, 
situated  in  Pike  county,  Ky.,  for  and  during 
her  natural  life,  with  remainder  to  her  cbil- 
dten.  On  August  22,  1872,  she  and  her  hue- 
band,  with  six  of  their  children,  who  were 
adults,  signed  a  paper  purporting  to  be  a 
deed  In  the  usual  form  and  purporting  to 
convey  a  fee^slmple  title,  and  acknowledged  It 
before  a  Justice  of  the  peace  In  Kanawha 
county,  W,  Va.  This  attempted  conveyance 
was  made  to  Joseph  D.  Belcher  and  Levi 
Glevenger,  and  was  recorded  In  the  clerk's 
office  of  the  Pike  county  court.  Appellees 
are  the  remote  vendees  of  Belcher  and  Glev- 
enger. It  Is  proven,  and  not  contradicted, 
that  appellees  and  their  remote  vendors  have 
been  In  the  actual,  adverse  possession  of  this 
land  and  claiming  to  the  exterior  boundaries 
thereof  since  1872.  Nan(7  Belcher  had  nine, 
and  only  nine,  children.  Six  of  them  signed 
the  paper  referred  to.  The  other  three  were 
nnder  age  at  that  time.  Two  of  them  con- 
veyed to  Belcher  and  Glevenger  In  1882.  The 
other  one  in  1902  conveyed  to  appellees. 
About  this  time  several  of  the  parties  who 
signed  the  paper  referred  to  commenced  to 
claim  that  they  owned  Interests  In  the  land, 
that  the  deed  referred  to  was  void,  and  that 
tbelr  names  were  forged  thereto.  Then  it 
was  that  appellees  Instituted  this  action,  un- 
der section  11  of  the  Kentcuky  Statutes  of 
1903,  to  quiet  their  title  to  the  land.  Three 
of  the  children  and  the  descendants  of  two 
others,  who  are  appellants  herein,  answered 
the  petition,  and  alleged  that  they  were  the 
owners  of  five-ninths  of  the  land,  and  alleged 
that  they  never  signed  or  acknowledged  the 
deed  referred  to,  and  that  their  names  were 
forged  thereto.  George  Belcher,  one  of  the 
chlldr^i,  agreed  that  he  signed  and  acknowl- 
edged the  deed,  and  stated  that  all  the  others 
also  signed  and  acknowledged  it  Appellants 
also  say  that  they  were  Joint  tenants  with  ap- 
pellees and  their  vendors,  and  appellees'  pos- 
session was  not  adverse  to  them,  and  also 
that  the  life  tenant,  their  mother,  who  did 
sell  her  interest,  did  not  die  until  September, 
1889,  and  that  IB  years  had  not  elapsed  from 
that  date  until  this  action  was  instituted. 

We  agree  with  appellants  in  this  last  state- 
ment, and  they  are  not  barred  by  the  statutes 
of  limitation  from  asserting  their  claim  to 
tbdr  interests  in  this  land,  for  the  reason 


that  appellees  and  their  vendors  were  legally 
in  the  possession  of  this  land  under  their  pur- 
chase from  the  life  tenant,  which  ended  In 
September,  1889.  The  deed  or  paper  referred 
to  was  not  a  legal  conveyance  of  the  five 
children's  Interests.  A  Justice  of  the  peace  to 
West  Virginia  had  no  power  to  take  their 
acknowledgments  to  a  conveyance  of  land  In 
Kentucky,  and  therefore  It  was  not  a  record- 
able Instrument  under  the  laws  of  Kentucky, 
and  it  could  only  have  operated  as  a  title 
bond,  and  is  binding  only  as  such  upon  those 
who  signed  It.  We  deem  it  unnecessary  to  re- 
fer In  detail  to  the  evidence  upon  the  ques- 
tion as  to  whether  they  executed  the  paper 
and  received  the  consideration  therefor.  The 
preponderance  of  the  evidence  is  to  the  effect 
that  they  did  sign  it  and  receive  the  consid- 
eration named  In  the  paper.  The  price  ap- 
pears small  for  so  large  a  body  of  land;  but 
It  appears  that  the  price  of  land  in  that  sec- 
tion at  that  time  was  very  low. 

Appellants  contend  that  the  lower  court 
erred  in  allowing  a  copy  of  the  deed  or  paper 
made  by  the  county  court  clerk  of  Pike  coun- 
ty to  be  read  as  evidence.  This  was  error,  as 
It  had  not  been  executed  In  such  a  manner  as 
to  make  it  a  recordable  Instrument  The 
original  paper  had  been  lost,  or  misplaced,  so 
that  it  could  not  be  found.  The  testimony 
showed  this  fact,  and  appellees  had  the  right 
to  prove  the  execution  and  the  contents  of  It, 
and,  as  stated,  there  was  an  abundance  of 
proof  to  show  these  facts.  It  was  immaterial 
whether  the  copy  was  read  or  not,  for  the 
reading  of  It  could  not  have  affected  the  re- 
sult It  also  api)ear8  from  the  testimony 
that  Annie  Peters  was  a  married  woman  at 
the  time  she  signed  the  paper,  which  is  in 
effect  a  bond  for  title ;  but  she  does  not  plead 
her  coverture.  Her  only  defense  Is  that  her 
name  was  forged  to  the  instrument  Under 
the  statute  as  it  now  exists  she  is  authorized 
to  sue  and  to  be  sued  as  a  single  woman,  and 
she  failed  to  plead  her  coverture  at  the  time 
she  executed  the  Instrument.  See  the  case  of 
Turner  v.  GUI,  49  S.  W.  311,  20  Ky.  Law 
Rep.  1253. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  1b  affirmed. 


SIMPSON  V.  ADAMS  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1908.) 

1.  Wills  —  OoNSTBUcnoH— "Dying  Without 

Issue." 

Where  an  estate  is  devised  to  one  for  life, 
with  remainder  to  another,  with  gift  over  on  the 
remainderman  djring  withont  issue,  the  wordi 
"dying  without  issue"  are  restricted  to  death 
before  the  termination  of  the  particular  estate; 
but  where  there  is  no  intervening  estate,  or 
where  there  is  a  period  fixed  for  distribntion, 
the  words,  in  tbfe  absence  of  a  contrary  intent, 
create  a  defeasible  fee,  defeated  by  death  at 
any  time  without  issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  88  1310-1318. 

For  other  definitions,  see  Words  and  Phrasea; 
vol.  S,  pp.  2059-2061;  vol.  8,  n.  ?636.1 
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2.   SAlte— ESTATXS   ACO'tTIBED. 

Testator  devised  hlg  real  estate  to  his 
grandsona,  directed  that  each  of  them  should 
pay  to  a  third  person  an  annual  lum  for  life, 
and  provided  tnat,  if  either  of  tlie  grandsons 
should  die  without  children,  the  property  devised 
should  descend  to  the  survivor  and  his  descend- 
ants. Held  not  to  create  an  estate  tail,  convert- 
ed into  a  fee  simple  under  Ky.  St.  1903,  { 
2343;  the  word  "body,"  or  some  other  words 
of  procreation,  being  necessary  to  make  an  e^ 
tate  tail. 
8.  Saux. 

Testator  save  his  household  goods,  etc.,  to 
his  daughter  for  life,  and  at  her  death  to  her 
two  sons,  or  the  survivor  of  them,  or  their  de- 
scendants. Held,  that  the  property  passed  at 
the  daughter's  death  to  the  sons  then  living  ab- 
solutely. 

4.  Sakk. 

Testator  devised  real  estate  to  his  grand- 
sons, subject  to  a  certain  charge,  and  directed 
that,  if  either  of  the  grandsons  should  die  with- 
out children,  the  property  should  descend  to 
the  survivor  and  his  descendanta  BeU  to  vest 
the  fee  simple  in  the  grandsons,  subject  to  be 
defeated  as  to  either  by  his  dying  without  is- 
sue at  any  time. 

[Ed.  Kote.— For  cases  in  point,  see  Cent.  Dlf . 
vol.  49,  Wills,  {  1354.] 

5.  Samb— TiTTjc  or  Pubohaseb  fbom  Devi- 
sees. 

Testator  devised  real  estate  to  his  grand- 
sons, vesting  in  them  the  fee  simple,  subject 
to  be  defeated  as  to  either  dying  without  issue 
at  any  time.  The  grandsona  and  their  mother 
mort^ged  the  premises,  and  a  third  person  pur- 
chased the  same  at  a  foreclosure  sale.  He  there- 
after conveyed  the  premises  to  the  mother,  who 
failed  to  pay  the  purchase-money  notes,  and 
the  land  was  ordered  sold  to  pay  them.  The 
third  person  became  the  purchaser.  Held,  that 
the  third  person  acquired  complete  title  to  the 
land,  except  the  contingent  remainder  vested  by 
the  will  in  the  descendants  of  either  of  the 
grandsons,  if  either  should  die  without  issue  aft- 
er the  death  of  the  other  with  Issue  living. 
6w  Pleadino — ArxjEQATioN  or  Facts. 

An  amended  pleading,  which  alleges  that 
the  proof  shows  a  certain  thing  to  be  true  and 
that  the  proof  is  uncontradicted,  is  properly  dis- 
allowed, for  pleadings  should  positivdy  allege 
the  existence  of  facts. 

7.  Judgment  —  Fobeclobube   of    Vendob's 
Lien— CoNCLtTSiVENESB. 

A  judgment  enforcing  a  vendor's  lien  to  the 
amount  of  purchase-money  notes  is  conclusive 
on  the  quesuon  whether  the  notes  were  in  part 
without  consideration,  and  such  a  defense  is 
not  available  in  a  suit  to  quiet  title  by  the  pur- 
chaser at  the  foreclosure  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol  30,  Judgment,  U  liS4-1258.] 

Appeal  from  Circuit  Court,  Owen  Conntr. 

"To  be  officially  reported." 

Action  by  W.  Q.  Simpson  against  A.  M. 
Adams  and  others.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals,  and  defendants  bring 
cross-appeal.  Judgment  on  cross-appeal  af- 
firmed, and  reversed  in  part  and  affirmed  In 
part  on  original  appeal. 

Hazelrlgg,  Ch^nanlt  ft  Hazelrigg  and  H.  O. 
Botts,  for  appellant.  H.  K.  Bourne,  Strother 
ft  Gaunt,  W.  S.  Pryor,  Jno.  C.  Strother,  and 
Cbad.  Strother,  for  appellees. 


HOBSON,  J.  Thomas  A.  Berryman  died 
testate,  a  resident  of  Owen  county,  In  the 
year  1875,  tbe  owner  of  a  considerable  estate. 


He  left  snrvlTlng  him  an  only  child,  Mrs.  Ann 
M.  Adams.  She  had  three  children— two 
boys,  the  oldest  of  whom  was  then  aboht  16, 
and  a  daughter,  who  was  married.  Amons 
other  things  the  decedent  owned  a  valuable 
farm  of  568  acres  In  Owen  county,  which  Is 
the  subject  of  this  controversy.  After  his 
death  Mrs.  Adams  and  her  two  sons  mort- 
gaged the  farm  about  the  year  1886  to  the 
Mutual  Life  Insurance  Company  of  Kentucky 
to  secure  a  debt  of  $4,000.  They  failed  to 
pay  the  debt  The  insurance  company  fore- 
closed the  mortgage.  The  debt  then  amount- 
ed to  $6,961.79.  At  the  sale  H.  O.  Simpson 
became  the  purchasor.  The  sale  was  oon- 
flrmed,  and  the  land  was  conveyed  to  him. 
He  afterward  conveyed  it  to  Mrs.  Adams  for 
$7,188,  of  which  she  paid  $1,500  in  cash  and 
gave  fbur  notes  for  $1,422  each.  These  notes 
were  assigned  by  Simpson  to  the  Insuranoe 
company.  She  failed  to  pay  tbe  notes,  and 
tbe  Insurance  company  broogbt  a  suit  for  the 
sale  of  tbe  land.  It  was  ordered  sold,  and 
the  sale  was  made  on  November  14,  1902. 
Simpson  then  again  became  the  purdiaser, 
the  sale  was  confirmed,  the  land  was  convey- 
ed to  him,  and  he  was  put  in  possession. 
After  this  he  brought  this  suit  to  quiet  his 
title  to  the  land  against  the  descendants  of 
Mrs.  Adams.  The  circuit  court  dismissed  his 
petition,  and  he  appeals. 

The  case  turns  on  the  proper  construction 
of  the  will  of  Thomas  A.  Berryman,  which  is 
as  follows: 

"This  Is  my  last  will  and  testament 

"First  I  direct  that  all  my  just  debts  be 
paid. 

"Second.  My  executor  Is  given  power  and 
Is  directed  to  sell,  at  either  public  or  private 
sale,  all  or  any  part  of  my  real  estate  In  Ow- 
enton  and  Its  vicinity  upon  bu<^  terms  as  be 
or  she  may  deem  best  and,  on  failure  to  sell, 
rent  the  same  to  good  and  careful  tenants. 

"Third.  I  give  to  my  daughter,  Mrs.  Ann 
M.  Adams,  all  the  household  and  kitchen  fur- 
niture which  I  may  own  at  the  time  of  my 
death  for  her  lifetime  and  at  her  death  the 
same  to  pass  to  and  descend  to  her  two  sons 
Daniel  Avery  Adams  and  Stanley  O.  Adams, 
or  the  survivor  of  them  or  their  descendants. 

"Fourth.  I  desire  that  said  two  boys  Dan- 
iel A.  and  Stanley  O.  Adams,  who  are  my 
grandsons,  shall  be  well  educated,  the  course 
of  same  to  be  directed  by  their  parents  and 
that  their  board,  tultlcn,  and  clothing  be  paid 
for  out  of  my  estate. 

"Fifth.  I  give  to  my  two  grandsons  Daniel 
A.  and  Stanley  O.  Adams  all  the  rest  and  resi- 
due of  my  property  of  every  kind  and  char- 
acter which  I  may  own  in  law  or  equity  at 
the  time  of  my  (Thomas  A.  Berryman's)  death, 
each  one  of  them  paying  to  their  mother  Mrs. 
Ann  M.  Adams  the  sum  of  $125.00  annually 
as  long  as  she  may  live,  and  this  annuity  Is 
directed  to  become  and  be  a  lien  upon  the  es- 
tate devised  to  them,  and  I  further  direct 
that  either  of  said  boys  shall  die  without 
child  or  children  that  tbe  projjerty  devised 
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shall   descend  to  the  surrlTor  and  bla  de- 
scendants. 

"Sixth.  I  make  my  daughter,  the  said  Ann 
M.  Adams,  executor  of  this  'will  and  she  Is 
requested  to  see  to  Its  execution  to  Its  full 
extent  and  Is  directed  to  make  any  and  all 
deeds  for  real  property  which  I  sold  when 
the  purchase  money  la  paid. 

"Seventh.  It  may  be  noted  that  I  have 
omitted  In  this  paper  all  reference  to  the 
name  of  my  granddaughter,  Locy  G.  who  has 
recently  married  one  Andrew  Louden.  This 
I  have  purposely  done,  not  Intending  her  to 
have  any  part  of  my  estate. 

"August  IBth,  1874. 

"Thomas  A.  Berryman." 

Mrs.  Adams  Is  dead.  Daniel  A.  Adams  Is 
unmarried  and  about  50  years  of  age.  Stan- 
ley G.  Adams  Is  married  and  has  four  chil- 
dren. The  question  presented  Is  what  estate 
Daniel  A.  Adams  and  Stanley  G.  Adams 
take  imder  the  will.  In  the  case  of  Harvey 
V.  Bell,  118  Ky.  512,  81  S.  W.  671,  we  summed 
op  the  decisions  of  the  court  as  follows:  (1) 
"Where  an  estate  Is  devised  to  one  for  life, 
■with  remainder  to  another,  and.  If  the  re- 
mainderman die  without  children  or  Issue, 
then  to  a  third  person,  the  rule  Is  that  the 
words  'dying  without  children  or  Issue'  are 
restricted  to  the  death  of  the  remainderman 
before  the  termination  of  the  particular  es- 
tate." (2)  "On  the  same  principle,  where 
property  Is  devised  to  one  or  more  Infants, 
and  Is  to  be  held  by  their  trustees  or  guard- 
ians until  they  are  21  years  old,  and  then  be 
turned  over  to  them  or  divided  between  them, 
with  the  proviso  that,  if  they  die  without 
Issue,  It  shall  go  to  the  survivors,  or,  if  all 
die,  to  a  third  person,  it  has  been  held  that 
the  limitation  as  to  dying  without  Issue  is  to 
t>e  limited  to  a  death  In  Infancy  before  the 
period  of  distribution."  (8)  "And  where  by 
the  will  the  devise  Is  to  a  class,  and  the 
period  of  division  is  postponed,  even  w4iere 
the  devisees  are  not  Infants,  it  lias  been  held 
that  the  limitation  as  to  dying  without  Issue 
must  be  confined  to  a  death  without  Issue 
before  the  period  of  division  fixed  by  the 
will"  (4)  "On  the  other  hand,  where  there 
is  no  intervening  estate  and  no  other  period 
to  which  the  words  'dying  without  Issue'  can 
be  reasonably  referred,  they  are  held,  in  the 
absence  of  something  In  the  will  evidencing 
a  contrary  Intent,  to  create  a  defeasible  fee, 
which  Is  defeated  by  the  death  of  the  dev- 
isee at  any  time  without  issue  then  living." 
In  that  case  we  farther  said:  "All  the  cases 
recognize  the  rule  that,  where  there  Is  any 
period  to  which  words  of  survivorship  can  Ije 
reasonably  referred,  they  will  be  so  constru- 
ed. All  the  cases  also  recognize  the  rule  that 
in  the  end  all  rules  of  construction  are  but 
means  of  ascertaining  the  testator's  Inten- 
tion, and  that,  when  this  is  apparent  from 
the  whole  will,  It  must  be  enforced.  No 
Procrustean  rule  can,  therefore,  be  laid  down 
as  to  the  construction  of  words  of  survivor- 
ship; for,  while  tlie  words  in  one  clause 


may  have  a  well-defined  legal  meaning,  there 
may  be  other  things  In  the  will  making  It 
manifest  that  the  testator  actually  used  the 
words  In  a  different  sense,  and  when  this  Is 
the  case  the  rights  of  the  parties  must  be  de- 
termined by  the  meaning  of  the  will  taken  as 
a  whole."  The  last  clause  of  section  5  of 
the  will. is  not  grammatically  expressed,  and 
It  seems  that  the  word  "that"  was  a  clerical 
error  for  "if  and  tliat  the  word  "and"  is 
used  in  the  sense  of  "or."  If  this  Is  true  the 
clause  would  read  thus:  "I  further  direct.  If 
either  of  said  boys  shall  die  without  child  or 
diildren,  that  the  property  devised  shall  de- 
scend to  the  survivor  or  (If  dead)  his  descend- 
ants" Neither  of  the  boys  were  grown  when 
the  will  was  made.  The  testator  did  not 
contemplate,  if  one  died  childless,  the  sur- 
vivor and  his  descendants  should  Jointly  take 
the  property.  His  Intention  was  that,  if  ei- 
ther of  the  boys  died  without  Issue,  his  sliare 
should  go  to  the  other  If  living,  or.  If  he  was 
dead  leaving  descendants,  to  them. 

We  see  nothing  In  the  will  creating  an  es- 
tate tall.  None  of  the  technical  words  nec- 
essary to  create  such  an  estate  are  used.  By 
section  2343,  Ky.  St  1903,  all  estates  which 
at  common  law  would  have  been  deemed  es- 
tates entailed  are  made  estates  hi  fee  simple. 
The  rule  as  to  what  words  were  necessary  to 
create  an  estate  tall  at  common  law  is  thus 
stated  in  2  Blackstone,  114:  "As  the  word 
'heirs'  is  necessary  to  create  a  fee,  so  In  far- 
ther limitation  of  the  strictness  of  the  feu- 
dal donation  the  word  'body,'  or  some  other 
words  of  procreation,  are  necessary  to  make 
It  a  fee  tall,  and  ascertain  to  what  heirs  In 
particular  the  fee  Is  limited.  If,  therefore,  ei- 
ther the  words  of  Inheritance  or  words  of  pro- 
creation be  omitted,  albeit  the  others  are  in- 
serted in  the  grant,  this  will  not  make  an  es- 
tate tall.  As,  If  the  grant  be  to  a  man  and  his 
Issue  of  his  body,  to  a  man  and  his  seed,  to  a 
man  and  his  children  or  offspring,  all  these  are 
only  estates  for  life;  there  wanting  the  words 
of  inheritance,  his  heirs."  By  section  2342. 
Ky.  St  1903,  words  of  Inheritance  in  a  deed  or 
win  are  not  necessary  to  create  a  fee;  and 
though  the  devise  to  the  survivor  and  his 
descendants  did  not  at  common  law  create 
an  estate  tall,  under  our  statutes  It  creates 
more  than  a  life  estate  in  the  survivor.  The 
meaning  Is  that,  upon  the  death  of  one  of 
the  boys  without  child  or  children,  the  other 
brother,  if  living,  takes  the  property,  and, 
if  he  Is  dead,  it  passes  to  his  descendants. 
The  word  "descendants"  was  used  because 
this  court  has  held  that  "children"  did  not 
include  grandchildren.  Churchill  v.  Church- 
Ill.  2  Mete.  466. 

Under  rule  1  above  quoted  the  household 
and  kitchen  furniture,  which  was  devised  to 
Mrs.  Ann  M.  Adams  for  life  and  at  her  death 
to  her  two  sons,  Daniel  A.  Adams  and  Stan- 
ley G.  Adams,  or  the  survivors  of  them  or 
their  descendants,  passed  at  her  death  to  the 
sons  then  living,  absolutely.  The  devise  as  to 
the  land  owned,  however.  Is  different  Mrs. 
Adams  is  not  given  a  life  estate  in  the  land. 
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The  land  Is  dlrised  to  the  two  boys,  who  are 
charged  with  an  annuity  of  $12S  annually  to 
her.  The  land  was  renting  for  $1,200  a  year, 
and  the  testator  evidently  contemplated  that 
the  annuity  would  be  paid  out  of  the  rent; 
but  to  secure  It  a  lien  was  given  on  the  prop- 
erty. We  do  not  see  how  this  clause  of  the 
win  can  be  construed  to  refer  to  the  deatb  of 
one  of  the  boys  In  the  lifetime  of  the  testa- 
tor; for  not  only  is  the  annuity  charged  to 
the  estate  devised  to  each  of  them,  but  It  is 
provided  that  In  case  of  the  death  of  either 
without  child  or  children  the  property  devised 
shall  descend  to  the  survivor  and  his  de- 
scendants. It  could  not  descend  before  the 
testator's  death.  The  word  "descend"  shows 
that  the  testator  had  in  mind  that  in  case  ei- 
ther of  the  boys  died  without  child  or  children 
the  property  was  to  descend  from  him  to  the 
survivor  and  his  descendants;  and,  as  the 
will  would  not  take  effect  until  the  testator's 
death,  he  must  have  contemplated  In  this  pro- 
vision the  death  of  one  of  the  boys  after  his 
death. 

The  will  does  not  provide  for  a  division 
of  the  estate  when  the  boys  became  of  age. 
The  devise  was  Immediate,  and  their  rights 
were  In  no  manner  affected  by  their  becoming 
of  age.  There  is  nothing  in  the  will  to  show 
that  the  testator  contemplated  In  the  provi- 
sion under  consideration  the  death  of  the 
devisees  before  they  were  of  age.  The  case 
Is  one  where  there  is  no  intervening  estate 
and  no  other  i)erlod  to  which  the  words  "die 
without  child  or  children"  can  be  reasonably 
referred,  and  falls  under  rule  4  above  quoted. 
Bach  of  the  boys  took  a  fee  In  a  moiety  of 
the  land,  subject  to  the  annuity  charged,  and 
subject  to  be  defeated  by  his  dying  without 
Issue.  If  either  dies  leaving  children,  his  es- 
tate will  not  be  defeated,  but,  the  defeasance 
not  having  occurred,  becomes  absolute.  It 
cannot  be  known  whether,  if  one  shall  die 
without  Issue,  the  other  will  be  living,  or,  if 
dead,  what  descendants  of  his  will  be  then 
living.  On  one  of  them  dying  without  Issue 
after  the  death  of  the  other  leaving  issue,  the 
estate  will  vest  In  the  descendants  living  at 
the  time  when  the  defeasance  occurs;  and, 
as  It  cannot  be  told  who  will  take  the  estate 
In  such  an  event,  until  the  event  occurs,  it 
Is  what  is  called  a  "contingent  remainder." 
There  is  no  devise  over  beyond  the  boys.  It 
Is  not  provided,  if  they  die  leaving  issue,  the 
estate  shall  go  to  such  issue.  There  Is  no 
devise  over  in  case  both  die  without  issue. 
The  testator  plainly  did  not  Intend  his  grand- 
daughter to  have  any  part  of  his  estate,  and 
he  gave  his  daughter  what  he  Intended  her  to 
have.  If  Daniel  A.  Adams  shall  die  childless, 
leaving  his  brother  surviving  him,  the  latter 
will  take  the  whole  estate,  and  on  his  death 
leaving  children  his  title  will  not  be  defeated, 
and  Simpson's  title  will  be  absolute;  but,  if 
Daniel  A.  Adams  shall  survive  bis  brother 
and  then  die  childless,  his  title  will  be  de- 
feated, and  his  half  of  the  land,  his  brother 
being  dead  leaving  issue,  will  pass  to  his 
brother's  children  or  descendants. 


The  farm  was  the  testator's  home.  He  In- 
tended to  confine  It  to  the  two  grandaona  and 
their  descendants.  He  did  not  Intend,  if  one 
of  the  grandsons  died  at  any  time  without 
issue,  that  his  part  of  the  estate  should  go  to 
strangers ;  and  from  his  point  of  view  it  was 
not  material  when  the  death  of  the  grandson 
occurred  without  issue.  He  vested  the  fee 
simple  in  the  grandsons,  subject  to  be  defeat- 
ed as  to  either  of  them  by  his  dying  wltboat 
issue  at  any  time.  Simpson  took  by  his  pur- 
chase all  the  title  possessed  in  the  land  by 
Ann  M.  Adams,  Daniel  A.  Adams,  and  Stan- 
ley O.  Adams ;  but  he  did  not  acquire  by  his 
purchase  the  contingent  remainder  vest^  by 
the  ^U  in  the  descendants  of  either  of  them, 
should  one  die  without  issue  after  the  deatb 
of  his  brother  with  issue  living.  Mrs.  Lou- 
den and  her  children  have  no  Interest  In 
the  land.  The  circuit  court  properly  dis- 
missed the  petition  of  Simpson  as  to  the 
children  of  Stanley  O.  Adams ;  but  he  should ' 
have  quieted  Simpson's  title  as  to  all  of  the 
other  defendants. 

During  the  progress  of  the  case  it  appeared 
that  when  Simpson  conveyed  the  property  to 
Ann  M.  Adams,  a  part  of  the  consideration 
was  certain  tax  receipts  which  be  held  against 
the  land,  amounting  to  sometliing  like  $800 
or  $1,000.  Daniel  A.  Adams  after  this  testi- 
fied that  these  taxes  had  been  paid  before 
that  deed  was  made,  and  the  defendants  aft- 
erwards offered  an  amended  answer,  in  which 
they  pleaded  that  the  proof  of  Daniel  A. 
Adams  showed  that  all  of  these  taxes  had 
been  paid  before  the  date  of  that  deed,  and 
that  this  proof  was  uncontiadicted.  Tbe 
court  refused  to  allow  the  amended  answer 
to  be  filed,  and  of  this  the  defendants  com- 
plain on  the  cross-appeal.  The  court  properly 
refused  to  allow  the  amended  answer  to  be 
filed,  for  the  reason  that  It  does  not  state  the 
facta,  but  only  pleada  the  evidence  of  the 
facts.  The  allegation  that  the  proof  shows 
such  and  such  a  thing  to  be  true  and  that 
this  proof  la  uncontradicted  la  not  an  allega- 
tion that  the  fact  exists.  Facta  must  be  stat- 
ed In  a  pleading  positively,  and  not  the  evi- 
dence of  the  facts.  Not  only  so,  but.  If  these 
taxes  had  been  paid  prior  to  the  making  of 
that  deed,  then  the  notes  which  were  given 
for  the  land  by  Mrs.  Adams  were  to  this  ex- 
tent without  consideration,  and  this  defense 
should  have  been  pleaded  when  the  suit  waa 
brought  on  the  notes  to  enforce  the  lien  on 
the  land.  The  parties  are  now  concluded  by 
the  Judgment  enforcing  the  Hen  and  selUng 
the  land  for  the  debt;  for  that  Judgment  la 
necessarily  a  determination  that  Mra.  Adams 
then  owed  the  amount  of  the  notes. 

The  Judgment  on  the  cross-appeal  la  af- 
firmed. On  the  original  appeal  It  la  affirmed 
aa  to  the  children  of  Stanley  O.  Adama ;  but 
It  la  reversed  as  to  the  other  defendants,  vrtth 
directions  to  the  circuit  court  to  enter  a  Judg- 
ment aa  above  Indicated. 

LASSING,  J.,  not  ,siea'S!tG00gle 
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CLARE  et  al.  y.  BURTON  et  al. 
<CoTiTt  of  Appeal!  of  Kentucky.    Jan.  9,  1908.) 

LiARDLOBO   AHO   TERAHT  —   AfTAOBiaCRT  FOB 
B«NT— EVIDBRCE— SumCIIHCT. 

Eyidence  in  attachment  \eUl  anffldent  to 
«how  that  plaintiffs  had  reaaonable  sroands  for 
belief  that  they  would  lose  their  rent  unless  an 
attachment  issued,  within  Ky.  Bt  1903,  {  2302, 
aathorizing  attachment  for  rent  in  such  cases. 

Appeal  from  Olrcnlt  Gonrt,  Madison  Cotm- 

"Not  to  be  officially  reported." 
Action  by  IJszie  W.  Clark  and  others 
against  Richard  Burton  and  others.  From 
a  judgment  discharging  an  attachment,  plaln- 
tUTs  appeal.  Reversed  and  remanded,  with 
directions. 

J.  C.  &  D.  M.  Chenault,  for  appellant.  J. 
TeTls  Cobb,  for  appellee. 

CLAY,  C.  On  February  24,  1906,  appel- 
lant Lizzie  W.  Clark  leased  to  appellee  Rich- 
ard Burton  for  the  year  1906  her  farm,  slt- 
iiated  on  Poosey  Ridge,  In  Madison  county, 
Ky.,  about  10  miles  from  Richmond.  By 
the  terms  of  the  lease  the  rent  was  fixed  at 
^500,  and  was  made  payable  January  1, 
1907.  To  secure  its  payment  a  Hen  was  re- 
tained on  the  crops  raised  on  the  farm.  On 
December  17, 1906,  appellants  obtained  an  at- 
tachment against  the  property  of  appellees, 
Richard  Burton  and  his  sons,  Thomas  Bur- 
ton and  Harvey  Burton,  the  latter  having 
subrented  a  portion  of  the  land,  by  filing  be- 
fore the  Judge  of  the  Madison  quarterly 
court  an  affidavit  as  required  by  section  2302 
of  the  Kentucky  Statutes  of  1908.  This  at- 
tachment was  levied  on  about  176  barrels  of 
-com  and  4,500  pounds  of  tobacco.  The  court 
below  discharged  the  attachment.  From  that 
Judgment  this  appeal  is  prosecuted. 

Appellant  Lizzie  W.  Clark  testified  that 
some  time  In  Obtober,  1906,  she  saw  Richard 
Burton,  and  told  him  that  she  had  no  mon- 
«y  to  pay  her  taxes  with;  that,  as  he  had 
already  fed  some  of  the  com  to  hogs  and 
sold  them,  she  would  like  for  him  to  advance 
her  enough  money  to  pay  her  taxes;  that 
he  promised  to  do  that,  but  failed  to  do  so; 
that  as  he  did  not  pay  her,  and  as  she  could 
hear  be  was  selling  corn,  she  advised  with 
her  attorney.  She  went  to  see  Mr.  Burton 
about  thp  15th  of  December,  1006,  and  spent 
the  night  at  bis  house.  She  hoped  to  talk 
over  the  business  that  night,  but  he  left 
home  and  went  opossum  hunting.  The  next 
morning  she  told  him  he  had  failed  to  let 
her  have  the  money  to  pay  her  taxes  with, 
as  he  had  promised,  and,  as  more  exi)enses 
would  soon  be  added,  she  would  be  glad  If 
be  would  pay  her  ^7.  He  went  into  the 
house,  and  came  out  with  $30,  and  said  that 
was  all  he  could  spare.  She  told  htm  that 
was  not  enough,  and  then  asked  him  for  an 
order  on  Sherman  Cotton,  to  whom  he  had 
sold  com.  He  rolled  that  he  could  not  give 
her  the  order,  as  he  bad  already  made  ar- 
rangements for  all  Cotton  owed  him.     She 


then  told  bim  that  she  was  getting  uneasy 
about  her  rent,  as  he  had  been  selling  com, 
and  all  that  his  boys  had  raised  was  gone 
ofT  the  place.  He  said  she  need  not  be  un- 
easy. It  would  be  paid  when  due.  She  could 
see  that  one  field  of  com  had  been  fed  down, 
and  that  all  the  com  had  been  gathered. 
She  looked  Into  the  crib  to  see  how  much 
com  was  there;  could  see  considerable  com 
In  the  crib,  but  could  not  tell  how  much. 
She  also  tried  to  estimate  the  tobacco,  but 
could  not  She  could  see  that  a  considerable 
portion  of  the  com  raised  on  the  place  had 
been  disposed  of,  and  was  told  that  a  por- 
tion of  the  tobacco  raised  by  the  subtenants 
bad  been  removed.  The  next  day  she  was 
informed  by  'phone  that  the  tobacco  crop  bad 
been  sold  and  arrangements  were  being  made 
to  deliver  the  same.  Knowing  that  a  con- 
siderable portion  of  the  crops  on  which  she 
had  a  Hen  had  been  disposed  of,  she  was 
afraid,  if  she  waited  until  January  1,  1007, 
when  the  rent  was  due,  there  would  be  noth- 
ing left  on  the  farm.  She  therefore  believed 
that  tmless  she  secured  an  attachment  she 
would  lose  her  rent  She  believed  this,  be- 
cause Mr.  Burton  was  selling  things  upon 
which  she  had  a  lien  without  advising  her 
or  obtaining  her  consent  She  did  not  know 
what  stock  Mr.  Burton  had.  She  looked  only 
to  the  crops  on  which  she  had  retained  a  lien 
In  the  lease.  Mr.  Burton  wanted  her  to  buy 
some  com;  but,  as  he  asked  her  more  per 
barrel  than  he  was  selling  It  at  to  others  In 
the  nelgbborbood,  she  declined  to  take  It 
Dave  McChord,  the  deputy  sheriff  who  serv- 
ed the  attachment,  testified  that  when  be 
served  It  on  one  of  the  defendants  he  said: 
"All  right;  I  expected  to  deliver  the  tobacco 
to  Beasly  tomorrow,  but  won't  take  It  now." 
R.  N.  Beasly  testified  that  he  lived  at  Fahit 
Lick,  Ky.;  that  he  bought  the  crop  of  to- 
bacco raised  by  Richard  Burton  and  sons; 
that  the  tobacco  was  delivered  to  him  on  the 
10th  and  12th  days  of  January;  that  he 
bought  the  crop  from  30  to  60  days  before  It 
was  delivered. 

Ippellee  Richard  Burton  testified  that  he 
himself  raised  com  and  tobacco  on  the  farm, 
and  that  he  subrented  a  portion  of  the  farm 
to  his  sons,  Thomas  and  Harvey  Burton. 
He  did  feed  down  one  field  of  com  and  some 
other  com  raised  on  the  farm  to  hogs,  and 
sold  them  some  time  in  October.  He  and 
bis  sons  sold  possibly  100  barrels  of  com  be- 
fore Mrs.  Clark  came  to  his  house  in  Decem- 
ber. At  that  time  they  had  taken  their  to- 
bacco off  the  farm;  but  a  portion  of  it  was 
In  a  bam  close  by.  There  was  not  enough 
bam  room  on  the  farm  for  both  crops.  They 
sold  the  tobacco  on  the  same  day  the  attach- 
ment was  served.  He  had  on  that  day  com, 
hogs,  tobacco,  horses,  and  mules  of  much 
greater  value  than  the  rent  he  owed  Mrs. 
Clark.  This  property,  according  to  his  esti- 
mate, was  worth  about  $1,S00.  He  offered 
to  sell  Mrs.  Clark  25  barrels  of  com,  but  did 
not  trade.    After  the  attachment  was  issued. 
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be  sold  22  bogs  for  $93,  and  had  other  hogs 
left  worth  |0O.  He  never  asked  Mrs.  Clark's 
opinion  about  any  sale  of  the  crops  or  any 
8to<^  on  the  farm,  nor  did  he  ask  her  con- 
sent to  sell  anything.  When  she  was  at  bis 
house  in  December,  she  did  not  say  she  was 
getting  uneasy  about  her  rent  She  did  say 
something  about  it,  and  be  told  her  It  would 
be  paid  when  due.  He  did  not  say  any- 
thing to  her  about  how  much  com  and  tobac- 
co he  Iiad.  It  was  there  in  the  bam,  and  she 
could  see  for  herself.  He  did  not  say  any- 
thing to  her  about  having  bogs,  horses,  oows, 
and  mules;  did  not  know  she  was  uneasy 
about  her  rent.  At  the  time  the  rental  con- 
tract was  made  plaintiffs  agreed  not  to  ask 
for  any  rent  until  January  1,  1007;  told 
them  that  be  would  have  to  make  it  out  of 
the  crops,  and  was  trying  to  sell  the  crops 
for  the  purpose  of  paying  the  rent;  offered 
to  sell  Mrs.  Clark  25  barrels  of  com  at  $2 
per  barrel,  which  was  to  go  on  the  rent; 
did  not  take  the  produce  off  the  farm  se- 
cretly or  at  night  There  had  been  only  100 
barrels  of  com  sold  off  the  place,  and  they 
had  raised  about  350  barrels.  He  and  his 
sons  had  in  five  acres  of  tobacco,  which  pro- 
duced about  6,000  pounds;  sold  this  tobacco 
to  Mr.  Beasly  in  order  to  get  the  money  to 
pay  the  balance  of  the  rent;  had  let  appel- 
lants have  a  barrel  of  com  at  $2 ;  bad  given 
them  $30  in  cash;  had  offered  to  sell  them 
25  barrels  of  com  at  $2  per  barrel;  had 
offered  to  let  them  have  100  barrels  more 
com  and  a  couple  of  hogs.  Besides  they 
owed  him  something.  All  of  this  he  wanted 
to  go  on  the  rent  and  was  doing  his  best  to 
market  the  prodpcts  of  the  farm  for  the  pur- 
pose of  paying  the  rent 

Section  2302,  Ky.  St  1903,  provides  that 
an  attachment  for  rent  may  issue  when  tliu 
person  to  whom  the  rent  is  due,  his  agent 
or  attorney,  flies  an  affidavit  stating  that 
there  are  reasonable  grounds  for  belief,  and 
he  believes,  unless  an  attachment  be  issued, 
he  will  lose  his  rent  The  only  que8tl<xi,  then, 
is:  Did  appellants  have  reasonable  grounds 
for  such  belief  ?  In  discussing  what  are  rea- 
sonable grounds  In  such  case,  this  court.  In 
McLean  v.  McLean,  10  Bush,  167,  laid  down 
the  following  rule:  "It  is  evident  from  the 
language  of  the  statute  that  landlords  suing 
out  attachments  under  its  provisions  are  not 
to  be  held  to  the  same  strictness  oi  proof  as 
parties  proceeding  under  the  Code  of  Prac- 
tice, who  attach  to  secure  the  payment  of 
ordinary  debts.  It  is  tbe  policy  of  the  law 
to  prefer  landlords,  and  they  are  givoi  an 
'exclusive  lien  on  the  produce  of  the  farm 
or  premises  rented,  on  tbe  fixtures,  on  the 
household  furniture,  and  other  personal  prop- 
erty of  the  tenant  or  undertenant  found  up- 
on the  rented  premises  after  poBsessIon  is 
taken  under  the  lease,'  provided  that  such 
lien  shall  exist  for  no  more  than  one  year's 
rent  QO'  f<»^  <u>y  rei>t  that  has  been  due  for 
more  than  four  months.  Act  Feb.  16,  1858; 
2  Stanton's  Bev.  St  1867,  p.  99.    Tbe  sale  or 


removal  from  the  leased  premises  of  any 
property  bound  by  this  lien  is  a  violation  of 
the  landlord's  legal  rights,  and  whenever  so 
much  of  it  is  removed  or  is  about  to  be  re- 
moved as  to  give  the  landlord  reasonable 
grounds  to  believe  tliat  the  collection  of  bis 
rent  wiU  be  endangered,  his  right  to  attacli 
accrues.  When  he  ascertains  that  the  ten- 
ant without  bis  consent  is  selling  or  remov- 
ing any  considerable  portion  <tf  the  property 
upon  which  he  holds  a  lien,  be  may  proceed 
to  secure  himself,  and  he  is  not  bound  to  wait 
until  there  is  barely  enough  property  left 
upon  the  premises  to  sell  at  public  outcry  for 
the  amount  of  his  rent  claim.  He  mnst  baye 
reasonable  grounds  for  apprehension;  but 
he  cannot  be  compelled  to  wait  until  his  be- 
lief ripens  Into  absolute  conviction.  *  •  • 
It  is  true  that  the  proof  conduces  to  show 
that  appellee  bad  two  or  three  horses  that 
were  subject  to  execution;  but  as  before 
stated,  appellant  was  not  bound  to  wait  until 
tbe  last  moment  before  taking  steps  to  secure 
himself."  This  doctrine  was  subseqnentiy 
followed  and  approved  in  O'Bryan  v.  Shipp, 
63  8.  W.  1034,  21  Ky.  Law  Bep.  1068. 

The  evidence  detailed  above  shows  that  ap- 
pellee Bichard  Burton  agreed,  in  considera- 
tion of  the  fact  that  he  had  fed  down  a  por- 
tion of  the  com,  to  advance  to  appellants  tbe 
sum  of  $37  with  which  to  pay  their  taxes. 
This  he  failed  to  do.  Mrs.  Clark  then  rode 
10  miles  in  the  country  to  see  him  about  the 
rent  Instead  of  discussing  the  matter  with 
her  that  night  he  left  the  place  and  went 
opossum  hunting.  The  next  morning  he  gave 
her  $30,  but  declined  to  pay  her  the  remain- 
ing $7,  or  to  give  her  an  order  for  that 
amount  on  Sherman  Cotton,  to  whom  he  had 
sold  a  portion  of  the  com,  stating  that  he 
bad  made  other  arrangements  for  all  the 
mon^  that  Cotton  owed.  At  that  time  he 
had  disposed  of  about  100  barrels  of  corn 
without  notifying  or  obtaining  tbe  consent 
of  appellants.  When  Mrs.  Clart:  told  him 
she  was  uneasy  about  her  rent  the  only  sat- 
isfaction he  gave  her  was  the  mere  state- 
ment that  tbe  rent  would  be  paid  when  due. 
If  Mr.  Beasly's  statement  be  correct  appellee 
at  that  time  bad  already  sold  the  tobacco  on 
tbe  place.  Besides,  a  portion  of  the  tobacco 
was  already  gone  from  the  farm.  Appel- 
lant's security  to  this  extent  was  impaired. 
Appellee  did  not  Inform  Mrs.  Clark  of  any 
of  these  facts.  Upon  her  return  to  town  she 
was  informed  that  the  tobacco  had  been  sold 
and  that  arrangements  were  being  made  to 
deliver  it  Under  these  circumstances  she 
sued  out  the  attachment  True,  appellee 
swears  that  be  had  property  of  the  value  of 
$1,500.  The  record  discloses,  however,  that 
the  com  and  tobacco  levied  on  were  worth 
about  $1,000.  That  being  the  case,  the  re- 
mainder of  his  property  was  worth  about 
$500.  If,  then,  the  tobacco  and  com  had 
been  removed  and  sold,  and  no  attachment 
levied  thereon,  appellants  would  have  had 
to  make  their  debt  which  was  fixed  in  the 
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judgment  at  $413.38,  out  of  the  remaining 
$600  worth  of  property.  As  appellee  was  a 
Itousdceeper  with  three  children,  a  large  por- 
tion of  this  would  have  been  exempt,  and  It 
necessarily  follows  that  appellants  would 
have  lost  the  greater  portion,  If  not  all,  of 
their  rent.  We  think  these  facts  bring  this 
case  within  the  rule  announced  above,  and 
that  appellants  had  reasonable  grounds  to 
believe  that,  unless  an  attachment  Issued, 
they  would  lose  their  rent. 

Counsel  for  appellee  concedes  the  law  to 
be  as  announced  above,  but  contends  that  It 
has  no  application  to  this  case,  for  the  rea- 
son that  it  was  agreed  between  appellants 
and  appellee  that  he  should  sell  the  crops 
and  apply  the  proceeds  on  the  roit.  No  such 
agreement,  however,  appears  In  the  record. 
True,  appellee  testified  that  he  had  to  sell 
the  products  of  the  farm  before  he  could 
pay  the  rent;  but  nowhere  does  he  say  that 
appellants  agreed  that  this  should  be  done. 
On  the  contrary,  both  he  and  Mrs.  Clark  tes- 
tified that  all  the  sales  were  made  without 
her  knowledge  or  consent. 

For  the  reasons  given,  the  judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  sustain  the  attachment 


McDANTBL  et  al.   v.    FACBCSH   THLB- 
PHONB  CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  10,  1906.) 

1.  Telephones— Conduct  of  Business. 

A  telephone  company  is  a  public  service 
corporation,  required  to  transmit  mesBa^ea,  if 
witnin  its  power  to  do  so,  with   authority  to 

Srescribe  reasonable  rules  and  charges  for  oon- 
acting  the  business. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Teleirftones,  §  20.] 

2.  Sake— Rbouiatiohb— Reasonabuenebs. 

A  telephone  company  may,  in  its  discretion, 
purchase  other  lines  and  add  telephones  to  its 
lines ;  and,  where  it  becomes  necessary  to  estab- 
lish a  switchboard  and  to  employ  a  person  to 
take  charge  of  it,  it  may  require  every  stodc- 
holder  connected  with  the  system  to  pay  a 
diaige  of  two  cents  on  a  message,  though  the 
directors,  after  the  stock  was  purchased  by  com- 
plaining stockholders,  passed  a  resolution  that 
all  stockholders  should  have  free  access  to  the 
entire  line. 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  W.  L.  McDanlel  and  others 
against  the  Fauboah  Telephone  Company. 
From  a  judgmoot  for  defendant,  plaintilfs 
appeal.     Afilrmed. 

T.  Z.  Morrow,  for  appellants.  Sharp^  Beth- 
iirum  &  Cooper,  for  appellee. 

NUNN,  J.  On  the  7th  day  of  June,  1902, 
appellee,  Faubush  Telephone  Company,  was 
incorporated.  Its  capital  stock  was  $800, 
and  It  was  organized  by  five  persons,  who 
owned  16  shares  each.  It  constructed  a  tele- 
phone from  Somerset,  through  Faubush,  to 
Boyalton,  and  afterwards  increased  Its  cap- 
ital stock  to  $1,600,  and  many  persons  be- 


came stockholders  therein,  and  the  fire  orig- 
inal owners  of  stock  sold  and  transferred 
some  of  their  shares  to  others.  The  six  ap- 
pellants purchased  of  the  original  stock- 
holders 1  share  each  of  the  original  stock. 
They  resided  I>etween  Somerset  and  Fau- 
bush, and  within  three  miles  of  Faubush, 
and  their  telephones  were  attached  to  the 
original  line  within  three  miles  of  Faubush. 
Four  other  'phones,  within  three  miles,  were 
likewise  attached  to  the  original  line.  There 
were  about  15  other  telephones  attached  to 
the  original  line  from  the  end  of  this  three 
miles  to  Somerset,  Soon  after  appellants 
purchased  their  stock  the  board  of  directors 
of  tile  company  passed  this  by-law  or  resolu- 
tion: "That  all  stockholders  having  'phones 
have  free  access  to  the  entire  line,  and  that 
all  messages  coming  from  other  lines  over 
onr  line  to  Somerset  shall  pay  10  cents  for 
each  message,  but  all  local  messages  shall  be 
free."  Thereaftn  tlie  company  purchased 
three  or  four  other  lines,  which  connected 
with  the  original  line  in  Faubush.  These 
new  lines  purchased  by  appellee  gave  it 
connection  with  the  county  seats  and  several 
other  places  in  the  counties  of  Casey,  Rus- 
sell, and  Wayne.  After  these  connections 
were  made  the  line  between  Faubush  and 
Somerset  was  overburdened,  and  messages 
could  not  be  satisfactorily  transmitted  there- 
on. Then  it  was  that  the  directors  of  the 
company  passed  an  order  directing  another 
line  to  be  constructed  from  Faubush  to  Wil- 
liam Dalton's,  a  distance  of  about  seven  miles 
in  the  direction  of  Somerset  They  undertook 
to  erect  this  line,  but  their  money  gave  out 
when  they  had  constructed  only  three  miles. 
They  then  disconnected  the  'phones  of  the 
stz  persons  and  the  other  four  persons  whose 
'phones  were  attached  within  the  three  miles 
of  Faubush,  and  attached  them  to  this  new 
line,  and  placed  a  switchboard  in  Faubush, 
and  passed  an  order  to  the  effect  that  every 
one  communicating  through  the  switchboard 
should  pay  2  cents  extra,  which  was  to  be 
nsed  In  paying  the  operator  of  the  switch- 
board. This  required  appellants  and  the 
other  four  persons  whose  telephones  were  at- 
tached to  this  new  line  to  pay  2  cents  for 
each  message  when  communicating  with 
persons  lu  Somerset;  but  they  could  talk  to 
each  other  without  any  charge.  This  was 
alike  applicable  to  all  stockholders  along 
the  original  telephone  line. 

Appellants  objected  to  this  charge  of  2 
cents  and  claimed  that  the  company  had  no 
power  or  right  to  make  it;  that  this  act  was 
void,  and  In  violation  of  the  contract,  which 
is  contained  in  the  by-law  or  resolution,  stat- 
ing that  all  stockholders  should  have  the 
privilege  of  communicating  over  the  original 
line  free  of  charge;  and  they  brought  this 
action  for  the  purpose  of  having  the  court 
restrain  appellee  from  collecting  It  Appel- 
lants each  testified  that  this  charge  would 
require  each  of  them  to  pay  about  BO  cents 
a  year.    TUa  court  has  repeatedly  decided 
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that  a  telephone  company  Is  a  common  car- 
rier, a  pnbllc  service  corporation,  and  as 
such  Is  subject  to  the  laws  goTernlng  and 
controlling  such  corporations.  It  is  self-evi- 
dent that  a  corporation  engaged  In  business 
affected  by  public  Interest  may  prescribe  rea- 
sonable rules  and  charges  for  conducting  its 
buslne8&  It  Is  required  to  transmit  mes- 
sages, If  within  its  power  to  do  so.  See  the 
case  of  Williams  v.  Maysvllle  Telephone 
Company,  82  S.  W.  995,  20  Ky.  Law  Rep. 
945.  The  testimony  of  appellee  shows  that 
the  establlshmoit  of  this  switchboard  in 
Faubush  was  an  absolute  necessity  in  order 
to  afford  any  sort  of  service  over  the  line, 
and  without  this  switchboard  neither  the 
stockholders  nor  the  public  could  talk  over 
the  system.  Appellants  concede  this,  but 
claim  that  the  company  should  not  have  pur- 
chased the  new  lines  and  attached  other 
telephones  to  the  original  line,  thus  burden- 
ing It  beyond  its  capacity.  Appellants,  with 
other  stockholders,  elected  the  directors  of 
appellee,  and  they  acted  for  the  corporation. 
In  the  case  of  Hewlett  y.  Western  Union  Tel- 
egraph Company  (C.  C.)  28  Fed.  181,  the 
court  said:  "In  view  of  the  whole  system, 
a  court  cannot  say  that  the  power  and  dis- 
cretion of  the  company  to  determine  for  it- 
self what  is  best  for  all  concerned  has  been 
unreasonably  exercised.  It  has  a  choice  of 
Its  own  regulations,  and  the  test  of  reason- 
ableness is  not  whether  some  other  would 
answer  its  purpose  as  well  or  better,  but 
whether  this  is  fairly  and  generally  benefi- 
cial to  the  company  and  all  Its  customers." 
In  our  opinion  the  company,  in  Its  discre- 
tion, had  the  right  to  purchase  other  lines 
and  add  other  telephones,  so  as  to  more  ef- 
fectually advance  the  interest  of  the  public 
and  its  stockholders,  and  to  make  reasonable 
rules  and  regulations  for  the  transaction  of 
its  business.  In  doing  this  a  switchboard  be- 
came necessary  In  Faubush,  and,  of  necessi- 
ty, a  person  to  take  charge  of  It  was  re- 
quired, and  to  pay  for  these  services  a  charge 
of  2  cents  on  a  message  was  reasonable,  and 
of  this  appellants  have  no  right  to  complain, 
especially-  when  it  Is  shown  that  every  other 
stockholder  connected  with  the  system  is  re- 
quired to  pay  this  fee. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 


LOUISVIIXD  OAS  00.  v.  HAMMBR. 
(Oonrt  of  Appeals  of  Kentucky.    Jan.  IS,  1908.) 

MirniOIPAI,     OOBFOBATIONB   —    DETBCnVK 
STBEKTS — INJUBIKS  TO  TBAVBLUS— COKTBIB- 

UTOBT  Negligence. 

Plaintiff,  a  man  of  mature  yean  and  in  fnll 
poaseasion  of  his  faculties,  saw  a  ditch  dug  by 
defendant  gas  company  in  a  sidewalk  when  he 
started  from  a  saloon  in  broad  daylight  He 
walked  beside  the  ditch  for  several  feet  before 
be  fell  into  it,  and  at  leaist  two  witnesses  warn- 
ed him  of  Ub  danger.  There  was  at  least  2  feet 
of  unobstructed  pavement  to  walk  on,  no  part 
of  which  was  undermined;  the  ditch  being  dug 
straight  down  to  a  depth  of  2^  feet     Beld 


that,  plaintiff  having  deliberately  walked  on  the 
edge  of  the  ditch,  be  was  bonnd  to  take  notio* 
of  the  fact  that  the  pavement  would  cave,  and 
was  therefore  negligent,  precluding  a  recovery 
for  his  injuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  86,  Municipal  Corporations,  H  1677-1679.] 

Appeal  from  Circuit  Court,  Jeffwson  Coun- 
ty, Common  Fleas  Branch,  Second  DlTlston. 

"Not  to  be  officially  reported." 

Action  by  Casper  Hammer  against  the 
IiOulBvlUe  Oas  Company  and  another.  From 
a  judgment  for  plaintiff  against  the  gas  com- 
pany alone,  it  appeals.  Reversed  and  re- 
manded. 

Humphrey  ft  Humphrey,  toe  app^lAnt. 
Max  I.  Oreensteln  and  £.  O.  Waide,  for  ap- 
pellee. 

CLAT,  O.  This  action  was  histltnted  by 
appellee,  Casper  Hammer,  against  the  city  of 
Louisville  and  appellant,  the  Louisville  Oas 
Company,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  occasioned,  by 
their  negligence  in  digging  an  excavation  in 
the  sidewalk  at  the  place  where  the  accident 
occurred  and  thus  rendering  the  sidewalk 
dangerous  and  unsafe  for  pedestrians.  Appel- 
lant denied  all  allegations  of  negligence,  and 
also  pleaded  contributory  negligence  on  tbe 
part  of  appellee.  The  lower  court  gave  a 
peremptory  instruction  In  favor  of  the  city 
of  Louisville.  Appellant  also  asked  a  peremp- 
tory instruction,  both  at  the  conclusion  of 
appellee's  evidence  and  at  the  conclusion  of 
all  the  evidence.  This  was  refused,  and  the 
case  submitted  to  a  jury,  which  returned  a 
verdict  in  favor  of  appellee  for  the  sum  of 
1800.  A  new  trial  was  refused,  and  the  gas 
company  is  here  on  appeal. 

Appellant  contends  that  the  verdict  is  not 
sustained  by  the  evidence  and  that  the  court 
erred  in  refusing  appellant  a  peremptory  In- 
struction. It  appears  from  the  record  that  ap- 
pellee, who  was  engaged  in  the  saloon  buslneas 
on  Market  street  in  Lonisville,  Ky.,  had  gone 
to  the  saloon  of  Herman  Roehr  on  the  north- 
west comer  of  Story  avenue  and  Buchanan 
street  Story  avenue  runs  east  and  west  In 
front  of  Roehr's  saloon,  and  extending  west 
26  or  80  feet  along  the  edge  of  the  curbing  oa 
the  north  side  of  Story  avenue,  there  was  an 
excavation  about  2^  feet  deep  and  20  Inches 
wide,  which  had  been  made  by  appellant  for 
the  purpose  of  laying  gas  pipes.  On  the  aftn>- 
noon  of  the  accident  there  was  a  meeting  in 
Roehr's  saloon  of  two  social  clubs,  called  the 
"Spoon  Club"  and  the  "Delmont  Bowling 
Club."  Of  the  latter  appellee  was  a  member. 
Its  headquarters  were  on  Story  avaiue,  a 
short  distance  west  of  Roehr's  saloon.  After 
appellee's  friends  had  taken  several  rounds  of 
drinks,  appellee,  who  claims  to  have  drunk 
only  seltzer  water,  and  the  others,  making  a 
party  of  six  or  eight  in  number,  started  alone 
the  sidewalk  west  towards  the  Delmont  Glob. 
Some  of  the  witnesses  say  that  on  the  pav«- 
ment  next  to  the  property  line  the  dirt  had 


Digitized  by  VjOOQIC 


Ky.) 


LOUISVILLE  GAS  00.  t.  HAMMEB. 


827 


been  plied  np,  so  that  there  was  left  only 
about  2  feet  of  onobstructed  sidewalk.  Oth- 
ers say  that  the  dirt  was  piled  up  In  the 
street,  and  that  there  were  5  or  6  feet  of  nn- 
obstntcted  sidewalk  north  of  the  dltcb.  Ap- 
pellee hlmeelf  fixes  It  at  2  feet  Three  or 
four  members  of  the  club  preceded  appellee, 
while  the  others  walked  In  his  rear.  All  saw 
the  ditch.  No  one  but  ai^)ellee  experienced 
any  difficulty  In  passing.  After  crossing  the 
cellar  door,  which  was  Immediately  west  of 
the  saloon  door,  appellee  proceeded  from  5  to 
8  feet  west  along  the  sidewalk,  when  he  fell 
Into  the  excavation  and  injured  his  kneecap. 
For  the  purpose  of  getting  the  facts  more 
fully  before  us.  It  will  be  necessary  to  detail 
the  evidence  at  some  length.  Appellee  tes- 
tified that  the  accident  occurred  In  broad  day- 
light He  saw  the  ditch  plainly  and  knew  It 
was  there.  After  coming  out  of  the  saloon, 
he  crossed  the  cellar  door,  and  walked  4  or 
5 — perhaps  6  or  8 — feet  beside  the  ditch  be- 
fore he  fell  in.  There  was  plenty  of  space 
for  blm  to  walk  on ;  did  not  walk  on  the  very 
edge  of  the  ditch,  but  declined  to  say  how 
far  from  the  edge  of  the  ditch  he  was  walk- 
ing. Later  on,  when  asked  If  he  was  walking 
on  the  edge  of  the  ditch,  he  stated  that  that 
was  another  thing  he  could  not  tell.  There 
were  three  or  four  people  walking  ahead  of 
him.  When  he  went  across,  the  bricks  gave 
way,  and  the  ground  gave  way,  and  down  he 
went  Dudley  Gregory,  one  of  appellee's  wit- 
nesses, testified  that  the  unobstructed  space 
on  the  sidewalk  was  aboat  18  Inches ;  didn't 
see  appellee  fall  in ;  saw  the  condition  of  the 
space  where  appellee  fell,  and  the  north  side 
of  the  bank  had  caved  In.  Anybody  could 
see  the  ditch  and  observe  the  conditions  which 
existed.  Elverybody  else  passed  by  without 
any  trouble.  Herman  Swanacher,  witness  for 
appellee,  stated  that  there  was  a  space  of 
about  6  teet  between  the  ditch  and  the  prop- 
erty line.  At  the  time  of  the  accident  It  was 
broad  daylight  and  easy  to  see  the  ditch. 
Ben  Faehlln,  Jr.,  another  witness  for  appel- 
lee, testified  that  at  the  time  of  the  accident 
appellee  was  following  him ;  heard  some  one 
fwy,  "Casper,  look  out!  you  will  fall;"  said 
himself  to  appellee,  "Be  careful  how  you  walk 
along  there ;  somebody  is  liable  to  fall ;"  ob- 
served the  condition  of  the  pavemoit;  there 
were  a  few  bricks  on  the  edge  of  It  there; 
■eemed  that  appellee  fell  by  slipping ;  the  dirt 
or  brick  probably  gave  way.  Appellee  was 
walking  right  along  the  edge  of  the  ditch. 
Herman  Roehr,  who  also  testified  for  appel- 
lee, explained  that  the  space  which  was  only 
18  Inches  wide  was  between  the  cellar  door 
and  the  ditch.  Appellee  was  6  or  6  feet  be- 
yond this  point  when  be  fell.  It  was  broad 
daylight  at  the  time.  Anybody  could  see  the 
ditch;  bad  no  trouble  himself  in  getting  by. 
John  Nolan,  one  of  the  workmen  engaged  In 
the  work  of  excavation,  also  testified  for  ap- 
pellee. He  said  the  ditch  was  22  Inches  wide 
and  2  teet  8  inches  deep.  The  sides  of  the 
ditch  were  dug  straight  down,  and  no  dirt  had 


been  removed  from  the  walls  of  the  ditch  un- 
derneath the  brldu.  After  the  accident  there 
was  no  place  In  the  diteh  showing  that  the 
bricks  or  the  edge  of  the  ditch  had  caved  in. 
It  Is  a  matter  of  common  knowledge  that,  U 
any  one  steps  npon  the  extreme  edge  of  a 
ditch,  the  earth  or  bricks  will  necessarily  cave 
in  and  cause  him  to  fall.  Ckndd  not  well  do 
the  work  with  barriers  or  guards  around  It 
as  they  would  be  an  obstruction.  T.  S.  Fitz- 
gerald, witness  for  appellant,  testified  that 
no  dirt  had  been  scooped  out  from  beneath  the 
bricks.  The  sides  of  the  ditch  were  dug 
straight  down.  All  the  dirt  was  thrown  into 
the  street 

Appellee  bases  his  right  of  recovery  upon 
the  fact  that  he  and  two  of  bis  witnesses 
testified  that  the  ground  gave  way  and  the 
pavement  caved  In,  claiming  that  when  he 
was  Injured  he  was  traveling  a  public  thor- 
oughfare of  the  city — a  sidewalk  made  and 
maintained  for  the  use  of  pedestrians;  that 
In  the  absence  of  Imowledge  to  the  contrary 
he  had  the  right  to  assume  that  the  side- 
walk was  free  from  latent  defects  and  In  a 
reasonably  safe  condition;  that  the  caving  In 
of  the  sidewalk  showed  that  It  was  In.  a 
dangerous  and  defective  condition;  and  that 
this  condition  was  not  known  to  him.  There 
Is  no  controversy  In  this  case  as  to  the  right 
of  appellant  to  make  the  excavation  In  ques- 
tion. Appellee's  petition  admits  that  It  had 
the  right  Admitting  that  the  pavement  cav- 
ed in,  the  real  question  then  is:  Was  the 
caving  In  occasioned  by  the  negligence  of 
appellant  or  was  it  due  to  a  lack  of  ordi- 
nary care  on  the  part  of  appellee?  If  the 
evidence  In  this  case  had  shown  that  In  dig- 
ging the  ditch  the  earth  beneath  the  bricks 
was  removed,  or  that  the  earth  was  so  loose 
or  soft  that  props  were  necessary  to  prevent 
the  pavement  from  caving  In,  and  that  no 
props  were  provided  for  that  purpose,  this 
would  have  been  such  evidence  of  negligence 
as  to  authorize  the  submission  of  the  case  to 
a  jury.  Furthermore,  if  the  evidence  had 
shown  that  appellee  was  walking  at  a  rea- 
sonably safe  distance  from  the  edge  of  the 
ditch,  and  that  notwithstanding  this  precau- 
tion on  his  part  the  pavement  actually  gave 
way  and  precipitated  him  Into  the  ditoh, 
this  fact  would  of  Itself  have  been  some 
evidence  from  which  the  Jury  might  have 
concluded  that  appellant  so  constructed  the 
ditch  as  to  leave  that  portion  of  the  side- 
walk which  was  left  open  for  the  use  of  pe- 
destrians in  a  dangerous  and  defective  con- 
dition. But  no  such  state  of  facts  Is  pre- 
sented by  the  record.  There  is  not  the  slight- 
est suggestion  that  the  earth  beneath  the 
bricks  was  soft  or  loose.  Two  witnesses  tes- 
tified that  the  sides  of  the  ditch  were  dug 
straight  down,  and  that  no  dirt  was  remov- 
ed from  beneath  the  bricks.  Whether  the 
case  should  have  gone  to  the  Jury,  then,  de- 
pends upon  where  appellee  was  walking. 

Only  three  witnesses  testified  ui>on  this 
point   One  was  tb»  appellee^  wbOi  after  deny- 
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ing  that  he  walked  on  the  edge  of  the  ditch, 
declined  to  tell  where  he  was  walking.  In- 
deed, he  seemed  to  be  certain  of  one  thing 
only,  and  that  was  tliat  he  walked  on  the 
ground.  But  even  this  certainty  was  dis- 
pelled under  the  fire  of  cross-examination, 
for  at  last,  In  answer  to  the  question,  "Were 
you  walking  on  the  edge  of  the  ditch?"  ap- 
pellee said,  "Oh!  well,  that  is  another  thing 
I  can't  tell  you.  I  know  I  fell  down.  That 
is  all."  The  other  witnesses  were  Ben  Faehl- 
in,  Jr.,  and  T.  S.  Fitzgerald.  The  former 
was  introduced  by  appellee,  and  the  stenog- 
rapher's report  of  his  testimony  is  as  fol- 
lows: "Q.  Were  his  tracks  right  at  the  edge 
of  the  ditch  where  it  caved  in?  A.  Well,  he 
walked  along  there.  Q.  Bight  to  the  edge  of 
the  ditch?'  A.  Yes,  sir."  T.  S.  Fitzgerald, 
witness  for  appellant,  testified  as  follows: 
"Q.  He  was  walking  how  close  to  the  edge 
of  the  ditch?  A.  Just  about  as  far  as  from 
here  to  the  railing  here.  Q.  On  the  edge  of 
the  ditch?  A.  Tea,  sir."  As  appellee  either 
refused  to  say,  or  really  did  not  know,  where 
be  was  walking,  and  as  the  only  other  wit- 
ness who  testified  upon  this  point  stated 
that  he  walked  on  the  edge  of  the  ditch,  on- 
ly one  conclusion  can  be  reached,  and  that 
Is  that  he  did  walk  on  the  edge  of  the 
ditch.  That  being  the  case,  It  necessarily 
follows  that  the  giving  way  or  caving  in  of 
the  pavement,  if  there  was  any,  was  caused, 
not  by  the  dangerous  condition  in  which  ap- 
pellant left  the  unobstructed  portion  of  the 
sidewalk,  for  no  such  condition  was  shown, 
but  by  appellee's  walking  too  near  the  edge 
of  the  ditch. 

Was  appellee  guilty  of  contributory  neg- 
ligence? There  are  authorities  holding  that, 
although  a  person  Is  perfectly  familiar  with 
the  dangerous  condition  of  a  sidewalk  by 
reason  of  Its  frequent  use,  yet  if,  through 
forgetfulness,  he  walks  into  a  hole  in  such 
walk  and  is  thereby  injured,  this  does  not 
constitute  contributory  negligence  per  se, 
but  that  it  is  still  a  question  for  the  Jury. 
City  of  Carlisle  v.  Secrest,  75  S.  W.  268,  25 
Ky.  Law  Bep.  836;  Smith's  Modem  Law 
of  Municipal  Corporations,  (  1294.  There 
are  other  cases  holding  that  where  a  per- 
son, in  the  exercise  of  due  care,  is  injured 
by  falling  over  an  embankment  In  the  street 
in  front  of  his  bouse,  his  knowledge  that  the 
street  was  torn  up  and  in  a  dangerous  con- 
dition does  not,  as  a  matter  of  law,  make  him 
guilty  of  contributory  negligence.  His  knowl- 
edge of  the  dangerous  condition  does  not  pre- 
vent recovery,  if  he  uses  ordinary  and  rea- 
sonable care  to  avoid  injury.  Dwyer  v.  Salt 
Lake  City,  19  Utah,  521,  57  Pac.  535;  City 
of  Streator  v.  Chrlsman,  82  111.  App.  24; 
City  of  Huntingburgh  v.  First,  22  Ind.  App. 
66,  63  N.  B.  246.  There  is  also  authority 
to  the  effect  that  a  recovery  may  be  had 
where  the  traveler  knows  of  the  generally 
defective  condition  of  the  highway,  but  does 
not  know  of  the  existence  of  the  particular 
defect  which  produced  the  injury;  the  latter 


being  a  latent  defect  in  the  soise  that  It 
would  not  have  been  detected  by  the  exercise 
of  ordinary  care.  Thompson  on  Negligence, 
vol.  6,  {  6246.  But  the  facts  of  this  case  do 
not  bring  it  within  any  of  the  rules  above 
announced.  Appellee,  who  was  a  man  of 
mature  years  and  in  the  full  possession  of 
his  faculties,  saw  the  ditch  when  he  started 
out  of  the  saloon  door.  He  walked  beside  it 
for  several  feet  before  he  fell  in.  At  least 
two  witnesses  warned  him  of  the  daneer. 
It  was  broad  daylight  at  the  time.  He  ad- 
mits that  there  were  two  feet  of  unobstruct- 
ed iwvement  to  walk  on.  Others  estimate 
it  at  from  four  to  six  feet  Under  these  cii^ 
cumstances  he  deliberately  walked  on  tbe 
edge  of  the  ditch.  In  doing  so  he  was  bound 
to  take  notice  of  the  fact  that  the  pavement 
would  cave  in.  The  pavement  did  cave  In 
and  he  was  Injured.  In  thus  exposing  lilm- 
self  to  danger  he  failed  to  exercise  ordinary 
care  for  his  own  safety,  and  was  therefore 
guilty  of  contributory  negligence.  That  be- 
ing the  case,  the  trial  court  should  have  In^ 
Btructed  the  jury  to  find  for  appellant 
Judgment  reversed,  and  cause  remanded. 


BAT  r.  ABNETT  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1908.> 

1.  New   Tbiai<— Fbooebdinob  to   Pbocubb— 
TncB  roB  Application. 

The  question  of  granting  a  new  trial,  where 
plaintiff  was  ill,  and  neither  she  nor  her  oounsel 
appeared,  and  the  action  was  dismissed,  is  not 
governed  by  Civ.  Code  Prac.  {  344,  providing 
for  a  new  trial  if  gronnds  are  discovered  after 
the  term  at  which  the  decision  is  rendered,  or 
by  section  340,  providing  for  a  new  trial  after 
a  verdict  or  a  dedsItHi  by  the  court,  or  by  sec- 
tion 342,  providing  for  the  time  for  making  the 
application,  but  comes  under  section  518.  snbsec 
T,  authorizing  the  granting  of  a  new  trial  for 
unavoidable  casualty  or  misfortune  preventing 
tile  party  from  appearing. 

2.  Saxk  —  Obounds  —  Acoidkkt— Abandon - 

KENT  BT  CotrNSEI.. 

Plaintiff  was  sick  and  unable  to  attend  the 
term  of  court  at  which  her  oanae  was  tried. 
Her  attorney,  also,  was  absent,  and  the  suit  waa 
dismissed,  of  which  action  plaintiff  was  in  ig- 
norance until  long  afterwards,  supposing  him  to 
be  looUng  after  her  interests  in  the  case.  Her 
attorney  foiled  to  notify  her  of  his  intention  t» 
abandon  the  case.  Eeld,  that  plaintiff  was  pre. 
vented  from  prosecuting  her  suit  by  sudi  an  on- 
avoidable  casualty  and  mlsfortnne  as  would, 
under  the  express  provlslona  of  Civ.  Code  Prac 
I  518,  Bubsec  7,  entitle  her  to  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  i  173.] 

Appeal  from  Circuit  Court,  Magoffin  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Mary  Bay  against  Joseph  Amett 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Beversed,  and  new 
trial  granted. 

D.  D.  Sublett,  C.  W.  Napier,  and  M.  H.  Hol- 

liday,   for  appellant    Augustus  Arnett,  for 
appellees. 
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CARROLL,  J.  The  Appellant  In  Septem- 
ber, 1901,  brought  a  salt  in  the  MagofBn  dr- 
cnlt  court  aKainst  appellees,  who  are  her 
brother  and  slater.  In  which  she  songht  to  set 
aadde  a  conveyance  of  a  amaU  tract  of  land 
made  to  them  by  her  mother,  npon  the  gronnd 
that  It  was  procured  by  undue  Influence.  An 
answer  was  filed  In  February,  1906,  contro- 
verting the  averments  of  the  petition.  No 
proof  was  taken,  nor  was  any  motion  made 
or  pleading  filed,  until  February,  1906,  -when 
the  record  shows  that  the  action  was  submit- 
ted and  the  petition  dismissed.  In  April, 
1907,  the  appellant  filed  a  paper  styled  "Peti- 
tion and  Motion  and  Grounds  for  a  New  Tri- 
al," In  which  she  asked  that  the  Judgment 
dismissing  the  petition  be  set  aside:  (1)  Be- 
cause appellant  was  sick  and  unable  to  at- 
tend the  February,  1906,  term  of  the  court, 
at  which  term  the  suit  was  dismissed,  and 
stated  that  if  she  had  been  present  she  could 
have  procured  a  continuance.  (2)  Her  attor- 
ney was  sick  and  unable  to  attend  court  at 
the  term  at  which  the  suit  was  dismissed. 
(3)  She  had  a  good  cause  of  action,  and  had 
no  knowledge  of  the  absence  of  her  attorney, 
and  was  thus  prevented  from  employing  oth- 
er attorneys  to  represent  her  interests.  (4) 
The  dismissal  of  the  suit  was  due  to  un- 
avoidable casualty  or  misfortune.  (5)  The 
Judgment  of  dismissal  was  procured  by  fraud 
on  the  part  of  defendants  in  the  suit  She 
filed  with  this  paper  the  pleadings  In  the  suit, 
which  consisted  of  her  petition  and  the  an- 
swer thereto.  At  the  same  term  of  the  court 
at  which  this  motion  was  made  appellant  ten- 
dered a  reply  controverting  the  affirmative 
matter  In  the  answer.  With  the  record  there 
appears  the  deposition  of  appellant  in  sup- 
port of  her  motion.  In  which  she  states  that 
she  employed  H.  G.  Amett  to  institute  the 
suit  that  was  dismissed,  and  that  be  was  the 
only  attorney  she  had,  and  she  depended  up- 
on him  to  take  care  of  her  interests,  and  tliat 
be  informed  her  at  different  times  tliat  he 
was  doing  so;  tliat  site  lived  about  12  miles 
from  Salyersvllle,  where  the  suit  was  pend- 
ing, and  at  the  February,  1906,  term  of  the 
court  she  was  sick  and  unable  to  attend 
court,  and  did  not  know  that  her  attorney 
was  absent,  and  was  not  Informed  that 
the  suit  was  dismissed  until  some  time  dur- 
ing the  year  1007.  H.  G.  Amett,  in  his  dep- 
osition taken  by  appellant  in  support  of  her 
motion,  states  that  he  prepared  the  suit,  but 
did  not  attend  the  February  term  of  court  in 
1906,  nor  did  he  make  any  effort  to  prosecute 
or  have  prosecuted  the  case ;  that  he  did  not 
consent  to  nor  procure  the  dismissal  of  the 
suit,  but,  being  related  to  all  the  parties, 
abandoned  It  and  refused  to  take  any  further 
part,  but  did  not  notify  the  plaintiff  of  his 
intention  to  abandon  the  prosecution  of  the 
case;  that  in  April,  1906,  not  knowing  the 
suit  had  been  dismissed,  he  prepared  a  reply 
to  be  filed,  and  the  same  was  verified  by  ap- 
pellant.   In  June,  1007,  the  court  overruled 


the  motion  and  grounds  for  a  new  trial,  and 
from  that  order  this  appeal  Is  prosecuted. 

The  case  is  presented  as  if  the  application 
(or  a  new  trial  was  made  under  section  844 
of  the  Olyll  Code  of  Practice.  Section  840 
reads:  "A  new  trial  is  a  re-exomination  In 
the  same  court  of  an  issue  of  fact  after  a  ver- 
dict by  a  Jury  or  a  decision  by  a  court." 
Then  follows  the  grounds  that  may  be  relied 
on  by  the  party  making  the  application.  Un- 
der section  S42  the  application  for  a  new  trial 
must  be  made  at  the  term  at  which  the  ver- 
dict or  decision  is  rendered,  and,  except  It  be 
asked  upon  the  ground  of  newly  discovered 
evidence,  must  be  made  within  three  days 
after  the  verdict  or  decision  is  rendered.  If 
a  new  trial  is  sought  on  the  ground  of  newly 
discovered  evidence,  then  under  section  844 
the  application  may  be  made  by  petition  filed 
with  the  clerk  not  later  than  the  second  term 
after  the  discovery;  but  no  such  application 
shall  be  made  more  than  three  years  after 
the  final  Judgment  is  rendered.  It  will  be  ob- 
served that,  when  a  new  trial  Is  sought  un- 
der section  840,  it  must  be  in  a  case  involv- 
ing an  issue  of  fact  after  a  verdict  by  a  Jury 
or  a  decision  by  a  court  Unless  an  issue  of 
fact  is  involved  in  the  controversy  in  which 
the  new  trial  is  sought—that  Is,  unless  evi- 
dence in  some  form  or  another  has  been  in- 
troduced— section  840  of  the  Code  has  no  ap- 
plication. In  cases  where  only  questions  of 
law  are  Involved,  and  when  no  Issue  of  fact 
is  raised  by  evidence,  the  party  seeking  a  new 
trial  must  obtain  it  under  section  618;  the 
practice  being  regulated  by  sections  519-524. 
We  may  also  add  that  as,  under  sections  340- 
S44,  the  motion  for  a  new  trial,  except  upon 
the  ground  of  newly  discovered  evidence, 
must  be  made  at  the  term  during  which  the 
verdict  or  decision  Is  rendered.  It  is  manifest 
ttut  appellant  cannot  rely  upon  the  provi- 
sions of  section  344.  Her  application  was 
not  made  on  the  ground  of  newly  discovered 
evidence  or  at  the  term  at  wliich  the  Judg- 
ment was  rendered.  As  no  Issue  of  fact  was 
made,  we  must  treat  this  application  for  a 
new  trial  as  Iiaving  been  made  under  section 
518;  and,  If  the  appellant  is  entitled  to  a 
new  trial  at  all,  it  must  be  for  the  cause 
mentioned  in  subsection  7  of  section  618, 
which  authorizes  the  granting  of  a  new  trial 
"for  unavoidable  casualty  or  misfortune  pre- 
venting the  party  from  appearing  or  defend- 
ing." The  casualty  or  misfortune  that  will 
authorize  the  granting  of  a  new  trial  must 
be  "unavoidable."  A  mere  ordinary  "casual- 
ty or  misfortune"  Is  not  sufficient  It  must 
be  such  casualty  or  misfortune  as  could  not 
by  the  exercise  of  reasonable  skill  and  dili- 
gence have  been  avoided.  L.  &  N.  R.  R.  Co. 
V.  Paynter,  101  S.  W.  935,  81  Ky.  Law  Rep. 
163. 

Tested  by  this  rule,  the  question  is:  Was 
appellant  by  unavoidable  casualty  or  misfor- 
tune prevented  from  prosecuting  her  suit? 
Appellant  Intrusted  her  case  to  an  attorney, 
wlio  brought  this  suit  for  her.    She  depmded. 
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and  bad  a  right  to  depend,  upon  him  to  look 
after  her  Interests  and  advise  her  of  the  steps 
taken  in  her  case;  but,  without  any  notice 
to  her  or  any  fault  on  .her  pert,  be  abandoned 
ber  case.  Appellant  lived  In  a  pert  of  the 
county  remote  from  the  county  seat,  was  un- 
acquainted with  the  manner  and  method  of 
hearing  and  disposing  of  oases  in  court,  and 
did  not  learn  that  her  suit  bad  been  dismiss- 
ed until  1907,  when  she  at  once  took  steps  to 
have  it  reinstated.  We  express  no  opinion 
as  to  the  merits  of  the  controversy.  It  may 
be  that  appellant  will  not  succeed;  but  she 
is  entitled  imder  the  circumstances  to  a  bear- 
ing, which  abe  has  not  had.  We  think  that, 
under  the  fair  meaning  of  the  Code  provision, 
appellant  was  prevented  by  "unavoidable  cas- 
ualty" from  prosecuting  more  diligently  ber 
suit,  and  that  she  Is  entitled  to  a  new  trial. 
Wherefore  the  judgment  is  reversed,  with 
directions  for  a  new  trial. 


COMMONWEALTH  v.  COUCH. 
(Court  of  Appeals  of  Kentucky.    Jan.  15,  1908.) 

1.  Irdictmicrt  —  Homicide  —  Mxjbdbb  —  IH- 
CLtroKD  Offenses. 

Under  an  indictment  for  murder,  the  de- 
fendant may  be  prosecuted  for  any  degree  of 
homicide. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. . 
vol.  27,  Indictment  and  Information,  {  593.] 

2.  Homicide  —  "Involuhtabt  Mansi,auoh- 
teb"— Definition. 

Involuntary  manslaughter  is  the  killing  of 
another  In  doing  some  unlawful  act,  but  with- 
out intent  to  kill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  66.] 

3.  Save— Killing  REStrLTina  fboh  Unlaw- 
ful Act. 

If  one,  while  doing  an  nnlawful  act  not 
amounting  to  a  felony,  unintentionally  kills  an- 
other, be  IS  guilty  of  manslaughter,  though  he  on- 
ly intended  to  commit  the  act  which  constituted 
a  misdemeanor. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  85.] 

4.  Same — Cause  of  Death. 

Where  deceased,  while  enceinte,  was  fright- 
ened by  Ihe  defendant's  illegal  discharge  of  fire- 
arms In  a  street,  and  thereafter  gave  premature 
birth  to  a  child  and  died,  her  death  was  not  the 
natural  or  probable  conseqaence  of  the  shooting 
in  the  highway ;  and  hence  such  facts  were  insuf- 
ficient to  sustain  an  indictment  against  defend- 
ant for  manslaughter. 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Robert  Couch  was  indicted  for  murder. 
From  a  Judgment  sustaining  a  demurrer  to 
tbe  indictment,  the  commonwealth  ai^>eals. 
Affirmed. 

James  Breathitt  Atty.  Gen.,  O.  H.  Morris, 
Asst.  Atty.  Gen.,  T.  A.  McGregor,  Ira  Fields, 
and  Wooton  &  Morgan,  for  tbe  Common- 
wealth.   Dixon  &  Howard,  for  appellee. 


LASSING,  J.  This  is  an  appeal  from  a 
Jndgment  of  tbe  Perry  circuit  court  sustain- 
ing a  demurrer  to  an  indictment.   The  indict- 


ment is  aB  follows:  "Tbe  Commonwealtb  ot 
Kentucky,  Plaintiff,  against  Robert  Goocb. 
Defendant  Indictment  Tbe  grand  Jury-  of 
Perry  county,  in  the  name  and  by  tlie  antbor^ 
ity  of  tbe  commonwealth  of  Kentucky,  accuse 
Robert  Coudi  of  tbe  crime  of  willful  murder, 
committed  in  maimer  and  form  as  foilo^ns^ 
vis.:  Tbe  said  Robert  Couch  did  on.  the  15tli 
day  of  November,  1907,  in  the  county,  drcnlt, 
and  state  aforesaid,  and  before  the  finding 
of  this  indictment  herein,  unlawfully,  will- 
fully, feloniously,  and  maliciously,  and  wltb 
bis  malice  aforethought  kill  and  murder 
Jemima  Holliday,  by  firing  and  discliargliis 
guns  and  pistols  at  randnm  np<«  tbe  public 
highways  of  Perry  county  in  a  wreckless 
way  and  manner;  tbe  said  Jemima  Holliday 
being  near  by  at  tbe  time  of  said  firing  and 
discharging  of  said  guns  and  pistols  in  said 
reckless  way  and  manner  up<Mi  said  public 
blgbway,  and  being  pregnant  and  quic^  witli 
child,  and  from  which  tbe  said  Jemima  Hol- 
liday became  greatly  frightened  and  scared 
at  tbe  said  reckless  firing  and  discharging  of 
said  guns  and  pistol's  by  the  defendant  Rob- 
ert Coucb,  upon  said  public  bigbwaya  ot  Per^ 
ry  coimty.  Tbe  said  Jemima  HoUlday,  being 
pregnant  and  quick  with  <^ld,  was  trom  ber 
great  fright  and  scare,  caused  by  said  reA- 
lees  firing  and  discharging  of  said  guns  and 
pistols  upon  said  public  highways  by  tbe 
said  Robert  Couch,  caused  to  and  did  abort, 
and  shortly  thereafter,  within  less  than  a 
year  and  a  day,  languish  and  die;  ber  deatb 
being  caused  and  hastened  by  tbe  said  Rob- 
ert Couch  in  bis  reckless  firing  and  dischar- 
ging at  random  upon  ttie  public  liighwaya  of 
Perry  county  guns  and' pistols,  said  reckless 
firing  and  discharging  of  Bald  guns  and  pis- 
tols by  tbe  said  defendant  Robert  Ooucb, 
upon  tbe  public  highways  of  Perry  county, 
at  tbe  time  being  unlawful  and  prohibited  by 
tbe  statute  laws  of  this  commonwealth,  and 
be,  said  Coucb,  being  at  tbe  time  engaged  In 
an  nnlawful  act— against  tbe  peace  and  dig- 
nity of  the  commonwealth  of  Kentudcy." 

Hie  indictment  Is  for  murder,  and  under 
this  indictment  the  defendant  may  be  prose- 
cnted  for  any  degree  of  homicide,  to  wit 
murder  and  voluntary  or  involuntary  man- 
slaughter. Sprlggs  V.  Commonwealtb,  118 
Ky.  724,  68  S.  W.  1087.  Involuntary  man- 
slaughter is  tbe  killing  of  another  in  doing 
some  unlawful  act  but  without  Intent  to 
kill.  Madison  v.  Commonwealtli,  17  S.  W. 
164,  13  Ky.  Law  Rep.  318.  At  common  law. 
and  by  statutory  enactment  in  many  ot  the 
States,  if  one,  wliile  doing  an  unlawful  act 
not  amounting  to  a  felony,  unintentionally 
kills  another,  he  is  guilty  of  manslaughter. 
It  is  not  neoessary  that  be  shall  have  intend- 
ed to  violate  the  law  in  order  to  constitute 
tbe  offense;  but  be  must  have  intended  to 
commit  the  act  which  constitutes  a  misde- 
meanor. Questions  of  this  character  have,  on 
several  occasions,  been  before  our  coort  for 
adjudication.    In  tbe  caBe  of  Sparks  t.  Oom- 
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monwealth,  S  Bosh,  111,  96  Am-  Dec.  196, 
It  Is  said:  "If  a  man,  contrary  to  law  and 
good  order  and  public  security,  fire  off  a  pis- 
tol In  tbe  streets  of  a  town,  and  death  be 
tliereby  produced,  be  must  answer  criminally 
for  it,  whether  it  be  malum  in  se  or  malum 
prohibitum,  and  especially  when  he  knows  be 
Is  violating  the  law."  And  In  Hendrlckson  y. 
Commonwealth,  86  Ky.  281,  8  S.  W.  166,  7 
Am.  St  Rep.  596,  where  tbe  husband  used 
such  force  and  violence  during  a  fight  and 
quarrel  with  his  wife  as  to  caiAe  her  to  leave 
home  on  a  cold  night,  poorly  clad,  and  death 
resulted  by  reason  of  the  exposure,  an  In- 
dictment for  murder  was  upheld.  So  an  in- 
dlctm^it  for  murder  has  been  held  good 
wb^^  the  husband  beat  his  wife  and  threat- 
oied  to  throw  her  out  of  the  window  and 
murder  her,  and  by  reason  of  such  threats  so 
terrified  her  that  she  threw  herself  out  of 
tbe  window  and  died  as  the  result  of  the  fall ; 
and  likewise  where  one.  In  attempting  to  flee 
from  an  attack  which  would  have  endangered 
bis  life,  is  fatally  injured,  tbe  attacking  par^ 
ty  has  been  held  answerable  on  the  charge  of 
murder.  But  in  each  and  all  of  these  and 
similar  cases  it  has  and  must  appear  that 
death  was  the  natural  and  probable  c(mse- 
qnence  of  the  unlawful  act  complained  of. 

Construing  the  Indictment  most  strongly 
against  tbe  accused,  it  shows  that  by  the  dis- 
cbarge of  flrearms  upon  the  public  highway 
be  frightened  the  deceased,  who  was  quick 
with  child  or  pregnant,  and  that  by  reason  of 
tills  undue  excitement  thus  brought  on  she 
gave  premature  birth  to  her  child,  following 
which  she  became  side  and  later  died.  Can 
it  be  said  tbat  her  death  was  either  the  nat- 
ural or  the  probable  consequence  of  the  shoot- 
ing upon  the  highway?  We  think  not  In 
the  case  of  the  wife  who  was  driven  from 
home^  barefooted  and  poorly  clad.  In  an  18- 
incb  snow,  her  death  was  not  <mly  tbe  nat- 
ural, but  almost  inevitable,  result  of  her  be- 
ing through  fear  or  fright  driven  from  home 
by  her  brutal  husband.  The  same  may  be 
said  of  tbe  other  cases  cited;  but  we  have 
been  unable  to  find  any  case  wherein  the 
doctrine  has  ever  been  extended  as  far  as 
tbe  commonwealth  asks  to  have  it  extended 
In  this  case.  Tbe  most  that  can  be  said  of 
tbe  contention  of  the  commonwealth  is  that 
tbe  decedent,  being  pregnant,  became  badly 
frightened  on  account  of  tbe  unlawful  act  of 
tbe  defendant,  wbidi  brought  on  or  caused 
her  to  give- premature  birth  to  her  child; 
tbat  following  this  she  became  sick,  from 
which  sidmess  she  later  died.  Her  sickness 
was  not  due  to  the  fright  and  cannot  be  said 
to  be  either  the  natural  or  the  probable  re- 
salt  of  her  becoming  frightened. 

Tben  would  be  some  plausibility  in  the 
contention  of  tbe  commonwealth  if  deceased 
bad  died  In  the  act  of  childbirth;  but  such 
was  not  the  case.  Her  death  may  bare  been 
due  to  want  of  attention  following  her  con- 
finement, or  to  improper  attention,  or  to  dis- 


ease due  to  other  cause  than  her  fright  or 
confinement;  and,  this  being  true,  we  are  of 
opinion  that  tbe  ruling  of  the  trial  judge  was 
correct. 


FIRST  NAT.  BANK  v.  CHRISTIAN 

COUNTY. 

(COnrt  of  Appeals  of  Kentucky.    Jan.  15,  1908.) 

1.  CouNTiBS— Actions— CAPAorrr  to  be  Sued. 

Counties  cannot  be  sued,  except  by  express 
piDvlsion  of  statute  or  by  necessary  implication 
from  some  express  power  given,  smoe  uey  are 
subordinate  political  subdivisions  of  the  state, 
created  for  public  purposes. 

raM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Conrts,  i  388.] 

2,  Taxatioh— Rbmediis    or   Taxpateb^Bx- 
oovEBT  or  Taxes  Paid. 

Where  taxes  have  been  wrongfully  collected 
by  county  officials  and  are  in  the  bands  of  the 
collecting  or  disbursing  officers,  a  direct  action 
for  their  recovery  may  be  brought  by  the  tax- 
payer against  the  person  holding  the  tax. 

[Bid.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  45,  Taxation,  g  1011.] 

8.  Counties— Actions— Capacitt  to  be  Sued. 
An  action  does  not  lie  against  a  county  to 
recover  taxes  paid  by  mistake. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  {  338.] 

Appeal  from  (^rcolt  Court,  Christian 
County. 

"Not  to  be  officially  reported." 

Action  by  the  First  National  Bank  against 
tbe  county  of  Christian.  Judgment  for  de- 
fendant and  plaintiff  appeals.'    Affirmed. 

Downer  &  Russell,  for  appellant  John  C. 
Duffy,  Co.  Atty.,  and  Frank  Rives,  for  ap- 
pellee. 

CLAT,  C.  Appellant,  First  National  Bank, 
instituted  this  action  against  appellee,  county 
of  Christian,  to  recover  the  sum  of  $650  alleg- 
ed to  have  been  paid  as  taxes  under  a  mistake 
of  law.  It  is  alleged  that  at  each  of  the 
times  of  assessment  for  tbe  years  1901,  1902, 
1903,  and  1904  appellant  owned  and  held 
government  bonds  of  the  value  of  $20,000,  and 
that  at  the  time  of  assessment  for  the  year 
1905  it  owned  $50,000  of  government  bonds; 
tbat  tbe  county  levy  for  each  of  these  years 
was  50  cents  ou  the  $100  of  taxable  property; 
that  appellant's  total  assessment  on  Its  shares 
of  stock  and  on  its  tangible  property  for  each 
of  these  years  was  $00,000;  and  that  it  paid 
$300  in  taxes  to  defendant  for  each  of  these 
years,  without  any  deduction  from  the  assess- 
ed value  of  Its  shares  on  account  of  the  gov- 
ernment bonds  owned  and  held  by  it  Appel- 
lant seeks  to  recover  $100  for  each  of  tbe 
first  four  years  and  $250  for  the  last  year, 
making  $650  In  all,  with  interest  from  tbe 
date  of  each  payment,  on  the  ground  that  tbe 
payments  were  involuntary  and  made  under 
a  mistake  of  law.  From  a  Judgment  in  favor 
of  appellee,  the  First  National  Bank  is  here 
on  appeal. 

Many  interesting  questions  are  presented, 
but  in  view  of  the  conclusion  reached  by  the 
court  It  will  be  necessary  to  determine  only 
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the  qnestion  of  the  right  of  appellant  to  sue 
appellee.  This  question  was  before  this  court 
in  the  case  of  Commonwealth  t.  Boske,  09 
S.  W.  816,  SO  Ky.  Law  Rep.  400,  wherein  the 
court  said:  "It  is  a  well-established  doctrine 
in  this  state,  and  in  harmony  with  the  rule 
generally  prevailing,  that  counties  are  not 
liable  to  suit,  unless  authority  for  It  can  be 
found  In  the  statute,  or  It  follows  by  neces- 
sary Implication  from  some  express  power 
given.  The  reason  upon  which  this  rule  rests 
is  that  counties  are  subordinate  political  sub- 
divisions of  the  state.  They  are  created  for 
public  purposes,  and  are  a  part  of  the  neces- 
sary machinery  of  government,  and  can  no 
more  be  sued  by  the  citizen  than  can  the 
state.  Downing  v.  Mason  C!ounty,  87  Ky. 
208,  8  S.  W.  284,  12  Am.  St.  Rep.  473;  Wheat- 
ly  V.  Mercer  CJounly,  9  Bush,  704;  Hlte  v. 
Whitley  County,  91  Ky.  168,  16  8.  W.  87, 
11  L.  R.  A.  122;  Simons  ▼.  Gregory,  120  Ky. 
116,  86  S.  W.  781 ;  Sinlchom  v.  Lexington  T. 
P.  Co.,  112  Ky.  205,  65  S.  W.  356.  It  Js 
true  that  in  these  cases  damages  were  sought 
to  be  recovered  for  injury  to  person  or  proper- 
ty; but  the  principle  announced,  and  the 
ground  upon  which  the  opinions  rest,  Is  that, 
in  the  absence  of  statutory  authority  or  nec- 
essary implication  flowing  from  the  exercise 
of  a  power  granted,  an  action  against  a  coun- 
ty will  not  lie.  We  have  not  been  able  to  find 
any  authority  In  the  statute  for  an  action 
such  as  this.  In  fact,  there  are  very  few 
actions  that  can  be  maintained  against  coun- 
ties. The  right  of  these  political  subdivisions 
of  the  state  to  sue  Is  much  larger  than  their 
right  to  be  sued,  and  this  follows  from  the 
fact  that,  having  control  of  the  bridges,  high- 
ways, and  public  buildings  of  the  county,  it 
is  necessary  that  they  should  be  Invested  with 
all  needful  power  to  protect  and  preserve 
them ;  and  so  it  has  been  held  that  a  county 
may  maintain  an  action  for  injury  to  its 
courthouse  or  public  roads.  Christian  Coun- 
ty V.  Rafton  &  Tharp,  2' Duv.  503,  87  Am- 
Dec.  705;  Lawrence  County  v.  Chattaroi  R. 
Co.,  81  Ky.  225;  L.  &  N.  R.  R.  Co.  v.  Whitley 
Co.,  95  Ky.  215,  24  S.  W.  604,  44  Am.  St 
Rep.  220.  And  where  a  county  has  authority 
to  make  a  contract,  It  would  follow  as  an  In- 
ddent  that  It  might  sue  or  be  sued  concerning 
it.  There  is  a  marked  distinction  between 
counties  and  municipal  corporations,  such  as 
cities  and  towns,  in  respect  to  the  power  to 
sue  and  be  sued.  The  latter,  by  the  act  creat- 
ing fbem,  are  expressly  authorized  to  sue  and 
be  sued,  and  hence  may  be  parties  plaintlfF 
or  defendant  in  any  case.  In  the  absence  of  a 
statute  or  Judicial  determination  to  the  con- 


trary; and  It  has  been  frequently  announced 
that  an  action  against  them  will  lie  In  l>elialf 
of  a  taxpayer.  City  of  Covington  v.  Po-well, 
2  Mete.  226 ;  City  of  Louisville  v.  Anderson, 
79  Ky.  334,  42  Am.  Rep.  220.  When  taxes 
have  been  wrongfully  collected  by  county 
officials,  and  are  In  the  hands  of  the  collect- 
ing or  disbursing  officers,  a  direct  action  may 
be  brought  by  the  taxpayer  against  the  person 
holding  the  tax.  Whaley  y.  Commonwealtli, 
110  Ky.  154,  61  S.  W.  35;'BIalr  y.  Carlisle 
Turnpike  Co.,  4  Bush.  167;  Commonwealtli  v. 
Stone,  114  Ky.  511,  71  S.  W.  428.  But  after 
the  taxes  collected  have  been  paid  out  tbe 
taxpayer  Is  without  remedy  as  against  tbe 
county." 

Counsel  for  appellant  earnestly  contends 
that  the  statement  In  the  above  opinion  to 
the  effect  that  where  a  county  has  authority 
to  make  a  contract  It  would  follow  as  an  In- 
cident that  It  might  sue  or  be  sued  ooncernlnj; 
It  authorizes  this  action,  claiming  that  wbere 
taxes  have  t)een  Illegally  collected  'tbere 
arises  upon  the  part  of  the  county  an  implied 
contract  to  pay  them  back.  This,  however,  is 
not  the  meaning  of  the  language  used.  Tbat 
language  refers  only  to  an  express  contract. 
It  was  not  Intoided  to  convey  the  Idea,  nor 
would  It  i>e  proiper  to  do  so,  that  the  right  to 
sue  could  be  Implied  from  an  implied  con- 
tract It  is  further  contended  by  counsel 
tor  appellant  that  appellant  has  the  right  to 
maintain  this  action  for  the  reason  that  It 
does  not  affirmatively  appear  that  the  taxes 
collected  have  been  paid  out  We  do  not 
think,  however,  that  the  right  of  action  In 
such  cases  depends  upon  whether  or  not  the 
taxes  collected  have  been  paid  out  Whether 
paid  out  or  not  paid  out,  there  Is  no  right  of 
action  at  all  against  the  county.  And,  even 
if  the  question  deiiends  upon  whether  the 
taxes  had  or  had  not  been  paid  out,  we  think 
it  should  afflrmatlyely  appear  from  the  peti- 
tion of  appellant  that  the  taxes  collected  bad 
not  been  paid  out;  otherwise,  a  demurrer 
should  be  sustained  to  the  petition.  In  other 
words,  appellant's  whole  right  of  action 
would  depend  altogether  upon  the  fact  that 
the  taxes  had  not  been  paid  out  It  would  be 
necessary,  then  to  state  this  fact  In  order  to 
set  forth  a  good  cause  of  action.  However,  as 
we  said  before.  It  is  immaterial,  so  far  aa  an 
action  against  the  coimty  Is  concerned,  wheth- 
er the  taxes  collected  have  or  have  not  been 
paid  out  That  circnmstance  affects  only 
the  right  of  actl<»i  against  the  collecting  or 
disbursing  officers. 

For   the  reasons   given.  Judgment  la  af* 
firmed; 
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MITCHELL  ▼.  RBED'B  BX'R  et  aL 
<Conrt  of  Appeals  of  Kentucky.    Jan.  21,  1908.) 

1.  AI.TEBATION  OF  lNSTBXna:NT»— EVIDENCE. 

Evidence  in  an  action  on  a  note  held  to 
ahow  an  alteration  in  it  by  the  payee  after  Its 
delivery  and  without  tlie  knowledge  or  consent  of 
the  makers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Alteration  of  Instruments,  S  259.] 

2.  Samb— Eftkot  ow  Right  or  Pabties. 

The  alteration  of  a  note  by  the  payee  after 
its  delivery  and  without  the  knowleage  or  con- 
sent of  the  makers,  by  changing  the  place  of 
payment  from  a  bank  in  one  state  to  a  bank  in 
another  state,  is  material,  vitiating  the  note  as 
between  the  parties  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Alteration  of  Instruments,  {  33.] 

8.  Biixs  AND  Nona— AxTESAtioN— NonoK  TO 
Tbanbfbbee. 

The  erasure  in  a  note  of  the  original  place 
«f  iwyment,  and  interlineation  of  a  new  pl^ce, 
is  notice  to  a  transfwee  potting  him  on  in- 
^niry  as  to  a  material  alteration  after  delivery, 
avoiding  the  note. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  7,  Bills  and  Notes,  |  8^.] 

Appeal  from  Circuit  Court,  Fulton  County. 

"Not  to  be  offlclally  reported." 

Action  by  Ann  B.  Mitchell  against  J.  M. 
Beed's  executor  and  others.  Judgment  for 
defendants.    Plaintiff  appeals.    Affirmed. 

Robert  H.  Winn,  for  appellant  Robbins 
&  Thomas  and  John  W.  Ontrar,  for  appellees. 

CARROLI.,  J.  In  April,  1891,  the  appel- 
lees G.  G.  Wade,  B.  B.  Wade,  and  J.  M.  Reed, 
now  deceased,  executed  and  delivered  the  fol- 
lowing paper  at  Friars  Point  in  the  state  of 
Mississippi :  "On  or  before  April  4,  1892,  we 
promise  to  pay  R.  A.  Mitchell,  assignee,  or 
order,  at  the  Clnrksdale  Bank  &  Trust  Com- 
pany, at  Clarksdale,  Miss.,  fifteen  hundred 
dollars,  with  eight  per  cent,  interest  per  an- 
num from  date  until  i)aid,  for  value  receiv- 
ed." Before  its  maturity  this  note  was  dis- 
counted and  assigned  to  the  New  Farmers' 
Bank  of  Mt  Sterling,  Ey.,  with  an  indorse- 
ment on  the  part  of  the  payee,  R.  A.  Mitchell, 
assignee,  and  William  and  R.  A.  Mitchell,  to 
pay  it  at  maturity.  Some  time  afterward  the 
New  Farmers'  Bank  of  Mt.  Sterling  made  an 
assignment  to  the  Columbia  Finance  &  Trust 
Company,  who  brought  suit  on  this  note 
against  the  makers  in  the  Fulton  circuit 
court  In  the  settlement  of  the  assigned  es- 
tate this  note.  In  connection  with  other  as- 
sets, was  sold,  when  appellant,  Ann  B.  Mit- 
chell, became  the  owner  of  it,  and  the  suit 
has  since  been  prosecuted  in  ber  name. 

Several  defenses  were  interposed  by  ap- 
pellees to  the  note,  but  we  only  deem  it  nec- 
essary to  notice  with  particularity  the  one 
that  sets  up  that  a  material  alteration  was 
made  In  the  note  by  the  payee,  Mitchell,  aft- 
er its  execution  and  delivery  to  him.  As 
originally  written  It  was  made  payable  at 
the  "Continental  National  Bank,  of  Memphis, 
Tenn."  A  line  was  drawn  tlirough  these 
words,  and  In  place  thereof  there  was  writ- 
ten in  tlie  note  "Clarksdale  Bank  &  Trust 
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Company,  at  Clarksdale,  Miss."  Appellees' 
contention  Is  tliat  when  they  signed  and  de- 
livered the  note  to  Mitchell  it  was  payable 
at  the  Continental  National  Bank,  of  Mem- 
phis, Tenn.,  and  that  without  their  knowl- 
edge or  consent  Mitchell  erased  the  words 
"Continental  National  Bank,  of  Memphis, 
Tenn.,"  and  Inserted  "Clarksdale  Bank  & 
Trust  Company,  at  Clarksdale,  Miss."  The 
second  defense  is  that  the  note  was  executed 
as  a  part  of  a  written  contract  entered  into 
at  the  time  the  note  was  executed,  which 
contract  contained  mutual  obligations  to  be 
performsd  by  R.  A.  Mitchell  and  the  Wades 
and  J.  M.  Reed,  the  makers  of  the  note.  The 
material  parts  of  this  contract  are  as  fol- 
lows: The  Wades  and  Reed  sold,  conveyed, 
and  delivered  to  Mitchell  a  certain  described 
tract  of  land  In  Tunica  county.  Miss.,  to- 
gether with  all  the  timber  thereon,  and  also 
a  large  number  of  saw  logs  and  a  quantity 
of  iTunber,  together  with  sawmills  and  fix- 
tures, and  also  executed  the  note  sued  on.  In 
consideration  of  these  conveyances  and  trans- 
fers, and  the  execution  of  this  note,  Mitchell 
agreed  to  surrender  and  deliver  to  the  Wades 
all  the  notes  sued  on  in  two  attachment  suits 
in  Mississippi,  and  all  other  notes  or  evi- 
dences of  indebtedness  held  by  R.  A.  Mitchell, 
assignee,  executed  or  due  by  the  Wade  Lum- 
ber Company,  the  Wade  Bros.,  or  any  one  or 
more  members  of  either  or  both  of  said  firms. 
He  further  agreed  to  pay  off  and  satisfy 
certain  indebtedness  due  by  the  Wades  and 
Reed  to  the  Continental  National  Bonk,  of 
Memphis,  Tenn.,  and  to  pay  J.  M.  Reed  $2,- 
000,  for  which  a  note  was  executed,  and  to 
dismiss  all  proceedings  by  attachment  In  the 
circuit  court  in  Fulton  county,  Ky.,  against 
the  Wade  Lumber  Company  and  the  members 
of  the  firm. 

It  seems  that  previous  to  this  compromise 
settlement  there  were  pending  a  number  of 
suits  by  Mitchell,  as  assignee,  against  the 
Wades,  and  that  the  Wades  and  Reed  were 
asserting  claims  against  Mitchell,  as  as- 
signee, and  that  after  numerous  efforts  to 
adjust  the  differences  between  them  the  con- 
tract referred  to  was  entered  into.  A  care- 
ful consideration  of  the  record  convinces  us 
that  Mitchell  did  not  perform  bis  part  of  this 
contract,  and  that  there  was  In  this  particu- 
lar a  failure  of  consideration  to  support  the 
note  sued  on.  But  as  the  flrst-mentloned  de- 
fense presents  a  complete  bar  to  a  recovery 
of  the  note,  and  Is  easier  of  statement,  we 
have  concluded  to  rest  our  decision  affirming 
the  case  upon  that 

The  evidence  in  support  of  the  contention 
of  appellees  that  the  alteration  was  made 
without  their  knowledge  or  consent  may  be 
summed  up  briefly  as  follows:  The  note  as 
It  appears  In  the  record  shows  on  Its  face 
that  it  was  originally  payable  at  the  "Con- 
tinental National  Bank,  of  Memphis,  Tenn."; 
that  a  line  as  with  a  pen  was  dravm  through 
these  words,  and  over  them  written  the  words 
"Clarksdale   Bank    &  Trusty  Oompany.   «t 
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Glarksdale,  Waa,"  The  written  contract  of 
settlement  between  the  parties,  executed  In 
connection  with  the  note  and  as  a  part  of 
the  same  transaction,  recites  that  "B.  B.,  O. 
Q.,  and  W.  W.  Wade  hereby  agree  as  part 
consideration  of  this  Instrument  to  pay  R. 
A.  Mitchell,  as  such  assignee,  fifteen  hundred 
dollars  on  or  before  April  4  1892,  at  the 
Gontlnental  National  Bank,  of  Memphis, 
Tenn.,  for  which  a  promissory  note  of  even 
date  herewith  is  to  be  executed  by  E.  B., 
G.  G.,  and  W.  W.  Wade  with  J.  M.  Reed  as 
surety."  E.  B.  Wade  testified.  In  behalf  of 
appellees,  that  the  alteration  in  the  note  was 
made  without  his  knowledge  or  consent,  and 
that  he  knew  nothing  about  the  change  until 
after  suit  bad  been  brought  on  the  note; 
that,  when  signed  and  delivered  by  him.  It 
was  made  payable  at  the  Continental  Nation- 
al Bank,  of  Memphis,  Tenn. ;  that  he  did  not 
know  when  the  alteration  In  the  place  of  pay- 
ment was  made,  bat  it  was  after  the  note 
had  been  delivered  to  the  payee,  R.  A.  Mit- 
chell. Q.  G.  Wade  states  that  when  the  note 
was  signed  by  him  it  was  payable  at  the 
Continental  National  Bank,  of  Memphis, 
Tenn.,  and  that  the  alteration  in  the  note 
was  made  after  its  delivery  by  him  and 
without  his  knowledge  or  consent  W.  D. 
Cutrar,  who  was  one  of  the  attorneys  engaged 
in  effecting  the  settlement  that  resulted  in 
the  execution  of  the  contract  mentioned  and 
the  note,  testifies  that  the  note  as  originally 
drawn  was  payable  at  the  Continental  Na- 
tional Bank,  of  Memphis,.  Tenn.,  and  was  so 
signed  by  the  makers;  that  the  alteration 
was  made  after  the  delivery  of  the  note  to 
R.  A.  Mitchell.  He  further  said  that  the 
settlement  between  Mitchell,  assignee,  and 
the  Wades,  was  made  and  the  papers  execut- 
ed In  accordance  with  the  contract  referred 
to,  and  when  the  makers  of  the  note  signed 
the  same  they  signed  it  drawn  payable  at 
the  Continental  National  Bank,  of  Memphis, 
Tenn.,  and  the  transaction  was  then  entirely 
closed ;  that  whatever  changes  were  made  in 
the  note  were  made  after  the  settlement  be- 
tween the  parties  had  been  consummated  In 
his  office.  L.  Nacham  testified  that  when  the 
settlement  between  the  Mitchells  and  Wades 
was  made,  and  the  note  and  contract  exe- 
cuted, he  was  employed  as  a  clerk  in  the 
office  of  Cutrar,  and  that  the  note  was,  when 
signed  and  delivered  to  Mitchell,  drawn  pay- 
able at  the  Continental  National  Bank,  of 
Memphis,  Tenn.;  that  any  alteration  in  the 
note  was  made  after  It  was  executed  and 
delivered  to  Mitchell. 

For  appellant,  on  the  issue  as  to  the  al- 
teration in  the  note,  R.  A.  Mitchell,  the 
payee,  testifies  that  J.  W.  Cutrar,  one  of  the 
attorneys  representing  the  makers,  interlined 
the  note  and  made  it  payable  at  the  Clarks- 
daie  Bank  &  Trust  Company,  at  Clarksdale, 
Miss.;  that  the  alteration  was  made  by  him 
before  the  delivery  to  or  acceptance  by  him 
of  the  note;  that  no  alteration  of  any  kind 
was  made  in  the  note  after  its  delivery  to 


him.  A.  T.  Mitchell,  testtf^g  for  appellant, 
said  he  was  present  when  the  settlement 
and  compromise  was  made,  and  that  the  era- 
sure or  drawing  a  pen  through  the  line  in 
the  note  of  the  words  "Continental  National 
Bank,  of  Memphis,  Tenn.,"  and  the  words 
"Clarksdale  Bank  &  Trust  Company,  at 
Clarksdale,  Miss.,"  were  written  by  one  and 
the  same  person,  and  was  confident  th^  were 
in  the  handwriting  of  J.  W.  Cutrar,  attorney 
for  Wades  and  Reed;  that  be  saw  the  note 
immediately  after  It  was  handed  to  R.  A. 
Mitchell,  and  knew  that  no  erasure  or  alter- 
ation of  any  kind  was  made  in  the  note 
after  Mitchell  got  possession  of  it.  Consid- 
erable Importance  is  also  attached  by  counsel 
for  appellant  to  the  reply  filed  by  J.  M.  Reed, 
now  dead,  one  of  the  makers  of  the  note. 
In  the  Fulton  circuit  court  in  a  case  of  J.  M. 
Reed  V.  R.  A.  Mitchell,  in  which  Reed  set 
up  that  this  note  was  made  payable  at 
Clarksdale  Bank  &  Trust  Company,  at  Clarks- 
dale, Miss.  The  pleading,  which  is  subscribed 
and  sworn  to  by  Reed,  is  made  a  part  of  a 
reply  filed  by  appellant  In  this  case. 

Upon  these  facts  we  conclude,  as  did  the 
lower  court,  that  the  alteration  in  the  note 
was  made  by  Mitchell  after  it  had  been  exe- 
cuted and  delivered  to  him  by  the  makers, 
and  without  their  knowledge  or  consent.  The 
next  Inquiry  is,  what  was  the  effect  of  this 
alteration?  That  it  was  a  material  one  most 
be  conceded.  It  changed  the  place  of  pay- 
ment of  the  note  from  a  bank  In  one  state  to 
a  bank  in  another  state.  In  this  particular 
alone  It  subjected  the  paper  to  the  laws  of 
the  state  of  Mississippi,  when  the  persons 
making  the  note  payable  in  the  state  of  Ten- 
nessee may  be  presimied  to  have  contracted 
with  reference  to  the  laws  of  that  state.  Thus 
there  was  a  change  in  the  legal  Import  and 
effect  of  the  paper  as  signed  by  the  parties. 
But  aside  fnnu  this  view,  and  although  the 
laws  of  both  states  dealing  with  commercial 
paper  were  the  same,  the  change  would  be  a 
material  one.  When  delivered  to  the  Mit- 
chells, the  paper  was  a  complete  instrument 
in  every  respect  The  makers  had  left  noth- 
ing undone  about  It  The  alteration  made 
caused  it  to  speak  a  different  language  in 
legal  effect  from  that  which  it  originally 
q;)Ok&  And  it  is  well  settled,  not  only  in 
this  jurisdiction  but  in  all  courts  where  the 
integrity  of  commercial  paper  is  respected, 
that  a  material  change  or  alteration  made  by 
the  holder  after  the  execution  and  delivery 
of  the  paper  and  without  the  consent  of  the 
makers  vitiates  the  Instrument  as  effectually 
between  the  parties  who  are  principals  to  it 
as  it  would  as  to  a  surety.  When  suit  was 
brought  against  the  makers  on  the  not^  the 
attempt  was  made  to  hold  them  liable  upon 
a  paper  they  had  not  signed.  They  might 
have  been  l)ound  on  the  original  contract 
and  it  may  be  conceded  that  an  action  could 
have  been  maintained  on  the  original  debt 
for  which  the  note  was  executed,  without  ref- 
erence to  the  note  and  ignoring  its  existence. 
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Thla  question,  bowever,  la  not  before  as. 
Here  the  parties  saed  on  the  note,  and  by 
Ita  terms  they  must  stand  or  fall,  dependliu; 
npon  whether  the  contract  declared  on  la  val- 
id or  Told.  As  said  by  this  court  In  Elbert 
▼.  McClelland,  8  Bush,  677:  "If  any  altera- 
tion or  mutilation  Is  made  In  or  of  a  note 
by  which  the  legal  or  equitable  rights  of  the 
parties  are  affected,  and  this  alteration  or 
mutilation  is  caused  by  the  act  of  the  holder 
and  was  Intentional  on  his  part,  he  Invali- 
dates the  paper.  And  when  the  fact  of  the 
alteration  or  mutilation  Is  established,  and 
the  proof  does  not  disclose  how,  by  whom,  or 
when  It  was  done,  the  holder  must  suffer,  as 
the  burden  of  proof  Is  upon  the  party  In  pos- 
session of  the  pai>er  and  attempting  to  en- 
force Its  payment  to  show  how  the  alteration 
or  mutilation  occurred,  and  upon  his  failure 
to  do  so  no  recovery  can  be  had  upon  It" 
To  the  same  effect  Is  Phcenlx  Ins.  Co.  v.  Mo 
Keman,  37  S.  W.  490,  18  Ky.  Law  Rep.  617 ; 
Bank  v.  McChord,  4  Dana,  191,  29  Am.  Dec. 
388;  Lisle  v.  Rogers,  18  B.  Mon.  S28;  Miles 
V.  Major,  2  J.  J.  Marsh.  153;  Cotton  v.  Bd- 
wards,  2  Dana,  106.  In  the  light  of  these  au- 
thorities, that  are  In  harmony  with  the  rule 
prevailing  everywhere,  It  Is  apparent  that 
the  alteration  in  the  paper  released  the  mak- 
ers from  liability  upon  it 

Neither  do  appellant  nor  her  assignor,  the 
New  Farmers'  Bank,  occupy  any  better  posi- 
tion towards  this  paper  than  did  R.  A.  Mit- 
chell, assignee,  to  whom  It  was  executed. 
The  bank  took  this  paper  with  notice  of  the 
infirmity  that  was  apparent  <k>  its  face.  The 
erasure  and  interllneatiou,  as  well  as  the 
fact  that  It  was  payable  to  an  assignee,  were 
sufficient  to  put  the  bank  or  any  purchaser 
npon  notice.  Aside  from  these  suspicious  clr- 
cnmstances,  the  bank  was  officered  by  per- 
sons entirely  familiar  with  the  execution  of 
the  note  and  the  transactions  out  of  which 
it  grew.  Although  we  do  not  hold  that  this 
latter  fact,  in  the  absence  of  the  others, 
would  be  sufficient  to  charge  the  bank  with 
notice  of  the  infirmity  of  the  paper,  yet  It 
Is  a  circumstance  that  may  properly  be  con- 
sidered in  connection  with  the  others  as 
throwing  light  upon  the  question  of  whether 
the  bank  was  an  innocent  purchaser  In  good 
faith.  In  7  Cyc.  949,  In  an  article  on  Com- 
mercial Paper  written  by  the  well-known 
author,  Joseph  L.  Randolph,  and  supported 
by  ample  authority,  It  Is  said:  "As  a  rule 
any  irregularity,  erasure,  ambiguous  or  un- 
certain clause,  or  peculiarity  connected  with 
the  paper,  which  Is  sufficient  to  excite  suspi- 
cion or  demand  inquiry  of  a  person  exercising 
ordinary  business  prudence  and  judgment, 
win  operate  as  constructive  notice  to  a  pur- 
chaser taking  the  same  without  inquiry.  The 
effect  of  ancb  notice  cannot  be  avoided  by 
having  the  irregularity  corrected  after  re- 
ceiving the  note;  but  it  must  plainly  appear 
that  the  erasure  or  Irregularity  existed  at  the 
time  the  note  was  taken.  No  alteration  will 
eonstltote  constructlTe  notice  unless  It  be  a 


part  of  the  note  itself,  and  any  divergence 
from  the  ordinary  form  will  constitute  notice 
only  where  It  naturally  and  reasonably  im- 
plies or  suggests  an  equity  or  defense,  and 
then  only  notice  of  the  egolty  suggested.  The 
expression  of  a  fiduciary  character  of  a 
holder  or  transfer  on  the  face  of  the  negoti- 
able instrument  Is  notice  to  the  purchaser 
of  a  probable  limited  or  restricted  authority 
to  negotiate  the  same.  This  Is  so  where  the 
paper  is  signed'  or  Indorsed  by  an  agent  as 
such,  especially  where  the  paper  Is  made  pay- 
able to  him  as  agent,  or  where  It  appears  on 
the  face  of  the  paper  by  the  indorsement  to 
the  holder,  or  by  other  papers  or  orders  ac- 
companying the  note,  that  the  transferror  has 
the  instrument  as  trustee,  or  guardian,  or  in 
some  other  official  capacity."  So  that,  with- 
out Inquiring  into  the  nature  of  the  Missis- 
sippi statute,  or  expressing  any  opinion  as 
to  Its  operation  and  effect  In  cutting  off  de- 
fenses to  commercial  paper  that  has  in  good 
faith  been  transferred  before  maturity  to  an 
Innocent  purchaser  for  value,  the  assignee 
must  be  held  to  have  taken  this  paper  subject 
to  all  defenses  that  might  be  made  against  it 
In  the  hands  of  the  original  payee.  Such 
would  be  the  rule  If  the  paper  had  been  exe- 
cuted In  this  state  and  discounted  here  before 
maturity  to  a  bank  at  which  It  was  made 
negotiable. 

Wherefore  the  judgment  of  the  lower  court 
must  be  affirmed. 


CHESAPEAKE  ft  O.  RT.  00.  v.  ROBERTS. 
(Court  of  Appeals  of  Kentucky.    Jan.  17,  1908.) 

1.  Damages— Actions  fob  Injtjby— Evidencs 
— suffioucnct. 

In  an  action  for  injury  to  a  passenger,  the 
weight  of  evidence  as  to  the  extent  thereof  heid 
with  piaintifF. 

[EM.  Note.— For  cases  in_point,  see  Cent.  Dig. 
vol.  15,  Damages,  Si  503-607.] 

2.  Appeal  —  Review  —  QuxBTiowB  ov  Fact  — 

CONFLICTIRO    EVIDENOK. 

Where  the  evidence  as  to  plaintilFB  mental 
capacity  at  tlie  time  he  executed  a  release  of 
liaoility  for  personal  injury  is  about  equally  di- 
vided, finding  against  his  capacity  will  not  be 
disturbed  on  appeal. 

[E3d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  {}  3883-3989.] 

8.  Damages— Pleading — Suiticienot. 

Under  an  allegation  in  a  personal  injury 
action  that  plaintiff's  leg  was  bruised  and  that 
"he  received  other  injuries  in  many  places  on 
bis  body,"  recovery  may  l>e  tiad  for  injury  both 
to  his  hand  and  side. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  8  441.] 

Appeal  from  Circuit  Court,  Floyd  County. 

"Not  to  be  officially  reported." 

Action  by  William  Roberts  against  the 
Chesapeake  ft  Ohio  Railway  Company  for 
personal  injury.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Walter  S.  Harklns  and  W.  H.  Wadsworth, 
for  appellant  James  Goble  and  Q.  W.  Cas- 
tle, for  appellee. 
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CLAY,  a  On  April  20,  1905,  appellee 
boarded  appellant's  train  at  Catlettsburg, 
Ky.,  and  paid  Iiis  fare  to  a  point  near  Prea- 
tonsburg.  Before  reaching  his  destination  a 
freight  train  ran  into  the  rear  of  the  train 
on  which  appellee  was  a  passenger.  Appel- 
lee alleges  that  the  collision  was  due  to  the 
negligence  of  appellant;  that  by  reason 
thereof  his  leg  was  mashed  and  bruised,  and 
he_  received  other  injuries  in  many  places  on 
his  body,  which  caused  hlhi  great  suffering 
and  pain,  and  disabled  him  from  performing 
labor  since  the  time  of  the  accident,  and  also 
permanently  disabled  him  from  performing 
labor.  For  these  injuries  damages  in  the 
sum  of  $2,000  were  asked.  Appellant  after 
denying  the  principal  allegations  of  the  peti- 
tion, pleaded  contributory  negligence  on  the 
part  of  appellee.  In  another  paragraph  ap- 
pellant pleaded  that  it  paid  to  appellee  the 
sum  of  $40,  whldb  he  accepted  In  full  settle- 
ment, satisfaction,  and  discharge  of  his  claim 
for  damages  because  of  his  alleged  injuries. 
Appellee  in  bis  reply  denied  that  he  was 
guilty  of  contributory  negligence,  and  further 
pleaded  fraud  and  false  representations  in  ob- 
taining the  compromise  agreement,  as  well  as 
a  lack  of  mental  capacity  and  understanding 
8u£9clent  to  enable  him  to  appreciate  and 
comprehend  the  character  of  the  agreement 
The  Jury  returned  a  verdict  for  appellee'  in 
the  sum  of  $1,000.  The  railroad  company 
prosecutes  this  appeal  on  the  ground  that 
the  verdict  is  flagrantly  against  the  evidence 
and  the  trial  court  erred  in  its  instructions 
to  the  Jury. 

Appellee  testified  that  he  was  thrown  from 
his  seat  and  badly  hurt;  did  not  remember 
anything  else  that  occurred  until  three  days 
thereafter,  when  consciousness  returned  and 
he  found  himself  at  home  In  bed;  had  no 
recollection  of  being  examined  by  appellant's 
physician,  or  of  seeing  any  acquaintances,  or 
of  signing  a  receipt,  or  of  accepting  $40,  or  of 
anything  else  that  transpired;  when  he  be- 
came conscious,  found  five  or  six  strips  on 
his  left  side,  a  bruised  nail,  his  kneecap 
mashed,  his  limbs  mangled,  a  small  cut  on  his 
leg,  his  ear  cut  in  two  and  badly  bruised,  and 
a  cut  over  his  right  eye;  had  suffered  day 
and  night  from  his  wounds,  and  had  never 
known  a  moment's  ease  since  the  time  of  the 
accident;  his  leg  swelled  up,  and  he  had  to 
lie  with  it  on  a  chair  for  16  days;  had  to 
walk  on  crutches  for  quite  a  while ;  the  lat- 
ter part  of  May  two  pieces  of  bone  came  out 
of  bis  leg ;  prior  to  the  accident  was  a  strong, 
vigorous  man;  since  that  time  had  been  un- 
able to  do  any  work ;  exhibited  his  leg  to  the 
Jury,  and  at  that  time,  a  year  and  eight 
months  after  the  accident  It  was  swollen  and 
inflamed.  3.  B.  Johns  testified  that  Just  after 
the  accident  appellee  came  by  and  said: 
"Lord,  have  mercy!  I  am  killed."  Appellee 
tb&i  walked  on  for  a  few  steps  and  lay  down 
on  bis  side.  James  Fraley  testified  that  at 
the  time  of  tiie  collision  be  saw  appellee 
holding  his  side  and  complaining  and  groan- 


ing, and  that  he  did  not  seem  to  be  In  his 
usual  mind.  Brady  Buchanan  testified  that 
he  saw  appellee  about  10  or  16  minutes  after 
the  collision,  and  that  he  was  up  on  the  side 
of  a  hill,  with  his  head  on  a  cross-tie.  He 
asked  appellee  what  was  the  matter,  but  ap- 
pellee made  no  answer.  Since  the  wreck 
appellee  did  not  seem  to  be  in  his  right  mind. 
George  Fannin  testified  that  he  had  been  to 
appellee's  place  of  residence  since  the  acci- 
dent and  had  seen  his  leg ;  bad  seen  it  when 
it  looked  bad ;  at  other  times  it  did  not  look 
so  bad ;  had  also  seen  it  when  it  was  running 
some.  Bud  Taylor  testified  that  he  had  seen 
appellee  several  times  since  the  accident,  and 
he  appeared  to  be  in  bad  condition;  had 
seen  his  leg  when  it  was  as  large  as  two 
legs.  It  had  a  large  bruised  place  on  It,  and 
seemed  to  have  a  high  fever  in  it  Since 
the  accident  appellee's  mental  and  physical 
condition  had  not  been  good.  When  appellee 
started  to  write,  he  would  have  to  stop  and 
get  some  one  else  to  finish  It  When  be  talk- 
ed, he  would  stop  and  commence  some  other 
subject,  and  Just  quit  the  subject  he  was  al- 
ready on.  Louisa  Roberts,  daughter  of  appel- 
lee, testified  that  her  father's  left  side  and 
spine  were  hurt  and  his  leg  was  running 
some.  She  waited  on  him  day  and  night; 
had  to  help  him  out  of  bed  and  lift  his  leg 
on  a  chair.  Aiipellee  was  in  Just  as  bad  a  fix 
as  he  could  be  in.  She  thought  he  was  going 
to  die.  She  made  poultices  for  him,  and 
also  applied  the  liniments  that  Dr.  Thatcher 
prescribed.  The  latter  visited  her  father 
about  twice  a  week.  Since  the  injury  her 
father  had  not  been  able  to  write  a  letter. 
Mr.  Booton,  one  of  appellee's  attorneys,  tea- 
tlfled  as  to  the  tender  to  appellant^s  agent 
of  the  $40  received  by  appellee  and  appel- 
lant's refusal  to  accept  it 

T.  J.  Saunders,  claim  agent  for  appellant 
testified  that  some  one  called  bis  attention 
to  appellee.  He  then  approached  appellee 
and  asked  him  how  much  it  would  take  to 
settle.  Appellee  first  asked  $50,  but  finally 
agreed  to  accept  $40.  He  then  fixed  up  the 
contract  and  read  it  over  to  appellee^  who 
signed  it  The  contract  was  then  witnessed 
and  the  mon^  paid;  paid  appellee  four  $10 
gold  pieces;  saw  nothing  wrong  with  appel- 
lee's physical  condition,  nor  anything  that 
would  indicate  that  he  was  not  in  his  prop- 
er understanding.  H.  D.  Johns  was  the  man 
who  witnessed  the  paper.  H.  T>.  Johns  tes- 
tified that  there  were  parties  on  the  train 
settling  claims.  Roberts  seemed  to  have 
some  bruises,  and  he  told  Roberts  he  might 
get  a  little  pay  for  them.  Roberts  told  him 
to  go  down  and  get  him  something.  Roberts 
agreed  to  give  him  all  over  $30  he  could  get 
He  then  bunted  up  the  <daim  agent  and 
brought  him  back  to  where  Roberts  was. 
Roberts  first  agreed  to  $60,  but  changed  his 
mind  and  said:  "No;  give  me  $40."  Mr. 
Saunders  fixed  up  the  papers  and  Roberts 
signed  them.  As  they  came  to  a  station,  he 
asked  Roberts  If  he  had  not  forgotten  some- 
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thing.  Roberts  was  then  preparing  to  get  off. 
Roberts  threw  him  $2.  He  then  got  off  the 
train,  and  that  was  all  there  was  of  it; 
looked  to  him  like  appellee  was  rational; 
bad  some  trouble  with  appellee  about  some 
timber.  Dr.  Wroten,  the  company's  physi- 
cian, testified  that  he  examined  appellee  short- 
ly  after  the  accident.  Fonnd  bmises  on  his 
left  shoulder,  and  the  skin  rubbed  up  a  little 
on  his  left  hip.  That  was  all.  He  saw  noth- 
ing that  indicated  mental  aberration,  lack  of 
memory,  lack  of  knowledge  or  of  his  sur- 
roundings, nor  anything  of  the  kind;  saw 
apx>ellee'8  leg  when  It  was  exhibited  to  the 
jury;  did  not  think  its  condition  then  was 
due  to  the  injuries  received  at  the  time  of  the 
accident,  but  to  the  application  of  poultices 
and  strong  liniments  and  the  use  of  bandages 
such  as  were  shown  to  have  been  used  during 
tbe  treatment. 

It  is  manifest  from  the  foregoing  abstract 
of  the  transcript  that  the  weight  of  evidence 
opon  the  extent  of  appellee's  injuries  Is  rath- 
er with  appellee.  Inhere  being  no  evidence 
that  the  compromise  agreement  was  obtained 
IV  fraud  or  misrepresentation  on  the  part  of 
appellant's  claim  agent,  tbe  validity  of  the 
agreement  was  submitted  to  the  jury  upon 
the  one  question  of  appellee's  mental  capac- 
ity at  the  time  of  its  execution.  Upon  this 
point  the  evidence  pro  and  con  Is  about  equal- 
ly divided.  Under  these  circums^nces  we 
are  unable  to  say  that  the  verdict  is  flagrant- 
ly against  the  weight  of  evidence,  and  the 
verdict  will  not  be  disturbed  on  that  ground. 

Tbe  only  complaint  made  of  the  instruc- 
tions is  that  the  court  authorized  a  recovery 
for  injuries  to  appellee's  leg  or  band  or  side, 
when  neither  the  petition  alleged,  nor  the 
proof  showed,  any  Injury  to  either  bis  hand 
or  side.  In  this  contention  counsel  for  ap- 
pellant is  mistaken.  The  petition,  after  stat- 
ing that  appellee's  leg  was  bruised  and  mash- 
ed, alleges  that  "he  received  other  injuries  in 
many  places  on  his  body."  Manifestly  this 
allegation  Is  broad  enough  to  cover  Injuries 
both  to  his  hand  and  side.  Furthermore,  ap- 
pellee testified  that  he  found  a  bruised  nail 
on  one  of  his  bands,  and  both  he  and  his 
daughter  testified  that  his  side  was  injured. 

Perceiving  no  substantial  error  in  tbe  rec- 
ord, tbe  judgment  is  affirmed. 


S.  M.  BURGESS  &  CO.  v.  PATTERSON. 
<Conrt  of  Appeals  of  Kentucky.    .Tan.  14,  1908.) 

1.  LiIBXI/— WOBDS   Acn0I7ABI.K  PSB   SB. 

A  letter  statins  that  the  writer  had  before 
advised  addressee  that  plaintiff  was  moving  tim- 
ber unlawfully  off  the  writer's  land,  and  that  the 
writer  again  notified  addressee  that  when  be  re- 
ceived ties  from  plaintiff  cnt  off  tbe  writer's  land 
be  was  receiving  stolen  property,  and  that  if  the 
notice  was  not  heeded  the  matter  wonld  be  laid 
before  the  proper  officials,  was  libelons  per  se. 

2.  Sams— Plbadiko— AujEOATioN  of  Speciai, 
Dahaok. 

Where  a  letter  is  libelous  per  se,  it  is  not 
necessary  to  allege  or  prove  special  damage. 
[Ed.  Note.— For  cases  in  gojnt,  see  Cent  Dig. 


vol.  32,  Libel  and  Slander,  j  218.] 


8.  Saicb— Pebsors  LiIaulb— Pabtncbsqip. 

A  libelous  letter  written  in  respect  to  the 
business  of  a  partnership,  asserting  title  by  the 
partnership  as  such  to  toe  personal  property  in 
regard  to  which  it  is  written,  and  signed  with 
the  partnership  name  by  a  member  thereof,  ren- 
ders all  the  partners  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Ubel  and  Slander,  f  175.] 

4.  SAias—DAMAQES— Excessive. 

A  verdict  of  $1,600  for  a  libelous  charge  of 
theft  is  not  so  excessive  as  to  indicate  passion 
or  prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Libel  and  Slander,  }  868.1 

Appeal  from  Circuit  Court,  Edmonson 
County. 

"Not  to  be  offlcially  reported." 

Action  by  T.  J.  Patterson  against  S.  M. 
Burgess  &  Co.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

J.  8.  Olenn  and  Milton  Clark,  for  appel- 
lants. M.  M.  Logan  and  Ora  E.  Hazellp,  for 
appellee. 


SETTLE,  J.  Appellee,  T.  J.  Patterson, 
recovered  of  appellants,  S.  M.  Burgees  &  Co., 
In  the  court  below,  a  verdict  and  judgment 
for  $1,G00  in  damages  for  an  alleged  libel. 
Appellants  were  refused  a  new  trial,  and 
now  seek  by  this  appeal  a  reversal  of  the 
judgment  complained  of. 

The  alleged  libel  consisted  In  the  publica- 
tion by  appellant  of  the  following  letter: 
"Mr.  J.  B.  Toms,  Big  Reedy,  Ky.— Dear  Sir: 
We  have  your  favor  of  the  20tb,  and  from  it 
we  judge  that  you  want  to  be  technical 
about  the  deal  you  have  with  Mr.  T.  J.  Pat- 
terson. We  advised  you  once  before  that 
Mr.  Patterson  was  moving  timber  unlawful- 
ly off  of  our  land,  and  asked  you  kindly  to 
not  encourage  him  in  the  matter.  As  you 
seem  disposed  to  lean  to  Mr.  Patterson,  we 
will  again  notify  you  that,  when  you  receive 
ties  from  him  cut  off  of  our  land,  you  are 
receiving  stolen  property,  and  If  you  do  not 
heed  this  notice  we  expect  to  lay  the  matter 
before  the  proper  officials  of  your  county." 
The  letter  contained  tbe  signature  of  appel- 
lants as  a  firm  or  partnership,  admittedly 
written  by  the  appellant  S.  M.  Burgess,  a 
member  of  tbe  firm.  The  defense  Interposed 
by  appellants'  answer  was  (1)  that  the  writ- 
ing in  question  was  not  libelous;  (2)  that  it 
was  written  by  S.  M.  Burgess  as  an  individ- 
ual, and  not  as  a  member  of  the  firm  of  S. 
M.  Burgess  &  Co.,  and  that  in  writing  tbe 
letter  and  signing  the  name  of  the  firm  there- 
to he  acted  without  authority  from  the  oth- 
er members  of  tbe  firm,  and  they  were  not 
liable  for  the  writing  or  publication  of  the 
libel;  (3)  that  the  letter  was  written  and 
published  without  malice,  and  its  statements 
constituted  a  privileged  communication;  (4) 
that  its  statements  were  true,  and  therefore 
justified  its  publication.  It  is  fairly  appar- 
ent from  the  record  that  appellee  had  a  right 
to  sell  and  deliver  to  J.  B.  Toms  the  ties 
mentioned  in  tbe  letter,  an^furUier  V^- 
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ent  that  the  letter  In  queitlon  was  seen  and 
read  by  several  persona  besides  Toms,  to 
whom  It  was  written. 

Numerous  grounds  were  urged  by  appel- 
lants In  support  of  the  motion  for  a  new 
trial,  but  we  deem  It  necessary  to  consider 
only  such  of  them  as  are  relied  on  for  a  re- 
versal of  the  Judgment.  The  most  serious 
contention  of  appellants  Is  that  the  writing 
complained  of  by  appellee  Is  not  libelous, 
and  therefore  It  Is  argued  that  the  lower 
court  erred  In  overruling  their  demurrer  to 
the  petition.  It  Is  Insisted  that  the  language 
of  the  letter  does  not  charge  or  Import  the 
commission  of  a  crime;  that  It  does  not.  In 
meaning  or  effect,  tend  to  disgrace  or  de- 
grade appellee,  or  make  blm  odious,  con- 
temptible, or  ridiculous,  nor  was  Its  language 
such  as  to  Injure  him  In  his  profession  or 
calling.  We  cannot  sustain  this  contention. 
The  matter  of  the  letter  was  clearly  libelous. 
Its  statements  did  more  than  Impute  to  ap- 
pellee an  unlawful  taking  of  appellants'  ties, 
amounting  to  a  tre^ass.  A  false  charge 
that  one  has  committed  a  trespass,  though 
not  slanderous,  if  merely  spoken,  will,  if 
maliciously  written  and  published,  constitute 
libel,  provided  it  is  charged  to  have  been 
committed  under  such  circumstances  as 
would  be  reasonably  calculated  to  degrade, 
disgrace,  or  render  odious  the  person  charg- 
ed. Such  was  the  efTect  of  the  communica- 
tion from  appellants.  Indeed,  It  did  not 
stop  with  the  cliarge  of  unlawful  taking  of 
ties  by  appellee,  but  by  the  following  words 
In  effect  added  the  charge  that  appellee  had 
stolen  them:  "We  will  again  notify  you 
that  when  you  receive  ties  from  him,  cut  off 
of  our  land,,  you  are  receiving  stolen  prop- 
erty, and  If  yon  do  not  heed  this  notice  we 
expect  to  lay  the  matter  before  the  proper 
officials  of  your  county."  The  meaning  con- 
veyed by  these  words  is,  not  that  appellee 
was  guilty  of  a  mere  trespass  committed  by 
cutting  from  appellants'  land  ties  which  he 
bad  sold  or  was  about  to  sell  Toms,  but  that 
he  bad  stolen  ties  cut  from  tbeir  land.  It  is 
not  charged  the  ties  were  cut  by  appellee 
from  appellants'  land ;  and  if  they  were  cut 
by  another,  though  without  right,  and  allow- 
ed to  remain  on  the  land,  and  were  appel- 
lants' property  and  constructively  In  their 
possession,  they  became,  by  reason  of  their 
severance  from  the  soil  and  having  been  con- 
verted Into  ties,  the  subject  of  larceny,  and. 
If  then  feloniously  taken  from  the  land  by 
appellee  and  sold  to  Toms,  that  act  consti- 
tuted the  crime  of  larceny.  The  language 
of  the  letter  being  susceptible  of  this  con- 
struction and  meaning,  its  effect  was  to  dis- 
grace appellee  and  injure  his  reputation. 
The  communication  was,  therefore,  action- 
able per  se,  and  it  was  not  necessary  for 
appellee  to  allege  or  prove  special  damagea. 

We  find  little  merit  in  the  objections  made 
by  appellants  to  the  Instructions.  It  would 
have  been  better  for  the  trial  court  to  have 
■et  fortb  la  Instruction  Mo.  1  the  libelous 


words  complained  of;  but  the  omission  to 
do  so  was,  we  think,  cat«d  by  the  manner 
in  which  the  instructions  as  a  whole  pre- 
sented to  the  Jury  the  entire  law  of  the  case. 
We  have  been  unable  to  discover  any  8iU>- 
stantlal  error  in  the  instructions.  The  Jur 
ry  were  not  authorized  by  the  evidence  to 
cionclude  that  the  communication  complain- 
ed of  was  privileged. 

We  are  also  unable  to  see  that  the  evi- 
dence relieved  the  other  members  of  the  firm 
of  a  M.  Burgess  &  C!o.  from  liability  for 
the  act  of  S.  M.  Burgess  in  writing  and  pub- 
lishing the  libelous  letter.  It  was  written  in 
respect  to  business  of  the  firm,  asserted  title 
by  the  firm  as  such  to  the  ties  in  regard  to 
which  it  was  written,  and  contained  the 
name  of  the  firm,  signed  by  a  member  there- 
of. In  Newell  on  Blander  and  Libel,  S  27,  It 
Is  said:  "If  a  partner,  In  conducting  the 
business  of  a  firm,  causes  a  libel  to  be  pub- 
lished, the  firm  will  be  liable,  as  well  as  tbe 
individual  partner.  So  if  any  agent  or  serv- 
ant of  the  firm  defames  any  one  by  the  ex- 
press direction  of  tbe  firm,  or  in  accordance 
with  the  general  orders  given  by  the  firm 
for  tbe  conduct  of  their  business.  To  hold 
either  of  the  members  of  a  partnership,  it  is 
not  necessary  that  the  partner  should  pub- 
lish the  libel  himself.  It  is  sufficient  if  be 
authorized,  incited,  or  encouraged  any  other 
person  to  do  it,  or  If,  having  authority  to 
forbid  it,  he  i>ermitted  it,  tbe  act  was  his." 

Tbe  amount  of  tbe  verdict  Is  not  so  ex- 
cessive as  to  indicate  that  It  was  superin- 
duced by  paBsl(Hi  or  prejudice  on  the  part 
of  tbe  Jury. 

Judgment  affirmed. 


GIBSON  V.  LODISVILLB  *  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  23,  190&) 

1.  RAII.WATB— InJUBT  TO  ANDIAIS  OR  TRAOK 

—  Insxhticient   Catilb   Ouaxob  —  Com- 

FI.A.INT. 

In  an  action  for  Injuries  to  plaintiFa  cat- 
tle, a  complaint  alleging  that  the  injuries  re- 
sulted from  defendant  8  failure  to  keep  in  repair 
a  cattle  guard  where  the  track  left  plaintiff's 
farm  and  entered  an  adjoining  one  was  insuffi- 
cient, since  cattle  guards  are  not  required  to 
be  maintained  except  at  road  crossings  or  at  the 
terminal  points  of  parallel  fencing  along  the 
right  of  way,  though  a  road  may,  if  it  so  desires, 
put  cattle  guards  along  the  track  at  points 
where  not  required  without  liability  to  the  own- 
er of  trespassing  stock. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  RaUroads.  U  1661-1560J 

2.  Saioe. 

A  railroad  is  not  liable  for  injuries  to 
cattle  resulting  from  their  being  frightened  and 
caused  to  run  by  the  unnecessary  blowing  of 
the  engine  whistle  or  the  escaping  of  steam,  un- 
less tbe  trainmen  are  aware  of  the  presence 
of  the  cattle  and  know  that  injury  is  uable  to 
result  to  them. 

fEd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  41,  Railroads,  {g  1402,  1403.] 

Appeal  from  Circuit  Court,  Madiaon  Ooonty. 
"Not  to  be  officially  reported." 
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Action  by  F.  W.  Gibson  against  the  Lonls- 
Tllle  &  Nashville  Ballroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

A.  R.  Bnmam  &  Son,  for  appellant  Ben- 
jamin D.  Warfleld  and  Jere  SulIlTan,  for  ap- 
pellee. 

O'REAR,  O.  J.  A  demnrrer  was  sustained 
to  appellant's  petition,  and  it  was  dismissed. 
Be  sued  the  appellee  to  recover  damages  be- 
cause of  Injury  sustained  by  his  cattle  under 
the  following  circumstances:  Ax^ellee's  rail- 
road track  and  right  of  way  traverse  appel- 
lant's farm  In  Madison  county.  Where  the 
track  leaves  appellant's  farm  and  enters  a 
neighbor's,  the  railroad  company  had  erected 
a  cattle  guard ;  and  It  is  alleged  that  It  was 
allowed  to  fall  into  disrepair,  so  as  that 
appellant's  cattle,  being  "Induced"  to  cross  it, 
were  injured  by  its  defective  condition.  The 
other  item  of  damage  sued  for  is  that  ap- 
pellant's cattle  were  caused  to  run,  lose  flesh, 
and  to  fail  to  take  on  flesh  as  they  otherwise 
wonld  have  done,  by  reason  of  appellee's  serv- 
ants In  charge  of  its  engines  permitting  and 
causing  steam  to  escape  and  the  whistles  to 
b«  blewn  when  not  necessary  in  the  prudent 
operation  of  its  trains. 

Cattle  guards  are  not  required  to  be  main- 
tained, except  at  road  crossings,  or  at  the 
tmnlnal  points  of  parallel  fencing  along  the 
right  of  way.  McKee  v.  C,  N.  O.  &  T.  P.  Ry. 
Co.,  102  Ky.  253,  43  8.  W.  241 ;  Payton  v. 
L.  ft  N.  B.  B.  Co.,  72  S.  W.  346,  24  Ky.  liaw 
Rep.  lSd9.  It  is  not  alleged  that  the  cattle 
guard  in  question  was  either  at  a  crossing  or 
at  the  end  of  parallel  fences  along  the  right 
of  way.  Appellee  had  the  right  to  put  cattle 
guards  along  its  track  at  points  where  not 
required,  if  it  so  desired,  without  liability 
to  the  owner  of  trespassing  stock.  It  was 
not  bonnd  to  make  its  roadbed  safe  for  tres- 
passing cattle.  As  to  the  damage  caused  by 
frightening  the  cattle,  the  petition  does  not 
disclose  where  the  cattle  were,  whether  upon 
the  right  of  way  of  appdlee,  or  in  appellant's 
pastures,  or  elsewhere.  Nor  does  it  show 
whether  the  trainmen  were  aware  of  the 
pteaeace  of  the  cattle.  Unleas  the  trainmen 
knew  or  had  reason  to  foresee  the  result  of 
the  acts  complained  of  as  they  affected  the 
catUev  their  master  would  not  be  liable,  as 
the  acts  were  not  per  se  wrongrful,  but  would 
be  wrong  only  when  done  for  the  purpose  and 
with  the  effect  of  frightening  and  Injuring 
the  cattle  needlessly,  or  with  the  knowledge 
that  it  was  doing  so,  which  is  the  same  thing. 
Whistling  of  locomotives  might  be  indulged  in 
so  needlessly  and  continuously  as  to  become 
a  common  nuisance,  when  an  injury  sustain- 
ed by  it  would  be  actionable,  without  refer- 
ence to  the  purpose  of  the  perpetrator ;  but, 
unless  it  is  so,  it  will  be  classed  as  innocent 
folly,  nnless  it  appears  to  the  perpetrators 
that  it  is  Injuring,  or  is  likely  to  cause  in- 
Jnry  to,  another. 

Judgment  afflrmed. 


J.  D.  HUGHES  lAJBfBER  CO.  ▼.  VALBN- 

TINB. 

(Conrt  of  Appeals  of  Kentucky.    Jan.  18,  1906.) 

1.  BOtmDABIES— AOBEBD   LiNS— EVIDXNOE. 

Evidence  held  to  require  a  findinK  that  ad- 
joining owners  undor  overlapping  patents  an- 
ciently agreed  that  the  boondaiy  line  between 
them  gbould  be  the  top  of  a  ridge  wliich  consti- 
tuted the  boundarv  line  between  the  several 
counties  in  which  their  lands  were  located. 

2.  Sauk. 

An  ancient  agreement  between  adjoining 
owners,  establishing  a  lx>undary  line  between 
overlapping  surveys,  ander  wiiich  they  had  acted 
and  held  iMssession  for  many  years,  will  be  en- 
forced by  the  courts. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
VM.  8,  Boundaries,  S§  212-226.] 

Appeal  from  Circuit  Court,  Leslie  County. 
"Not  to  be  oflldally  reported." 
Action  by  the  J.  D.  Hughes  Lufflber  Com- 
pany against  Mat  Valentine.    From  a  Judg- 
mrat  for  defendant  plaintiff  appeals.     Be- 
Tersed  and  remanded. 

Cleon  K.  Calvert  O.  H.  Harrison,  and  N. 
A.  Richardson,  for  appellant  Lewis  &  Beg- 
ley,  for  appellee. 

HOBSON,  J.  The  J.  D.  Hughes  Lumber 
Company  brought  this  suit  to  enjoin  Mat 
Valentine  from  cutting  some  timber  on  land 
which  it  claimed  to  own.  Valentine  claims 
under  Paris  Begley.  The  lumber  company 
claims  imder  William  Bowling.  The  court 
below  adjudged  in  favor  of  Valentine,  and 
the  lumber  company  appeals. 

Begley  lived  in  Leslie  county  on  one  side 
of  the  dividing  ridge  which  was  the  bound- 
ary line  between  Leslie  and  Periy  counties. 
William  Bowling  lived  in  Perry  county  on 
the  opposite  side  of  the  dividing  ridge. 
They  each  had  patents  which  lapped  over 
the  ridge,  and  the  boundary  line  between 
them  was  in  some  doubt  The  proof  for  the 
plaintiff  is  to  the  effect  that  many  years  ago 
they  agreed  that  the  top  of  this  ridge,  which 
was  the  county  line,  should  be  the  line  be- 
tween them.  The  proof  shows  that  Begley's 
patent  at  one  point  would  run  on  the  Leslie 
side  of  the  dividing  ridge  and  at  another 
point  would  cross  the  ridge  and  run  on  the 
Perry  side  of  the  dividing  ridge.  From  the 
map  In  the  record  it  is  clear  that  U  he 
made  the  dividing  ridge  the  line,  he  would 
gain  land  at  some  points  and  lose  land  at 
others.  The  same  seems  to  be  true  of  the 
Bowling  patent  The  plaintiff  showed  by 
one  witness,  who  was  offering  to  buy  the 
timber  as  far  back  as  20  years  ago,  that  he 
went  to  both  of  them  and  they  both  told  blm 
ttiat  they  had  agreed  for  the  dividing  ridge 
to  be  the  line.  Another  witness  testlfles  that 
he  surveyed  the  line  for  them,  and  after  he 
surveyed  It  Begley  asked  him  how  he  had 
run  the  line.  He  answered  that  he  had  run 
it  with  the  dividing  ridge,  and  Begley  said 
that  was  all  right  In  the  deeds  made  by 
Bowling  for  property,  he  calls  for  comers 
in  tills  agreed  line  and  calls  to  run  with  It 
On  the  other  hand,  the  defeu(kuit  proved  by 
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a  -witness  tbat  he  bought  land  from  Bowling 
on  Trace  Fork,  and  both  of  the  parties  then 
told  him  that  the  dividing  ridge  was  the 
line  between  them  at  that  point  They  did 
not  tell  him  whether  it  was  the  line  all  the 
way  through  or  not 

This  evidence  does  not  seem  to  ns  to  con- 
flict with  the  other  testimony,  bnt  rather  to 
confirm  it,  as  we  cannot  see  why  they  would 
have  made  an  agreed  line  of  the  dividing 
ridge  for  a  part  of  the  way.  The  weight  of 
the  evidence  sostains  the  conclusion  that  the 
agreement  was  that  the  dividing  ridge  should 
be  the  line;  and  agreements  of  Uils  sort, 
when  ancient,  and  when  they  have  been  for 
years  acted  upon  by  the  parties,  and  posses- 
sion has  been  held  nnder  them,  will  be  en- 
forced. The  evidence  here  is  as  strong  for 
the  plaintiff  as  In  several  other  eases  recent- 
ly before  this  court,  in  which  such  lines  were 
upheld.  Berry  v.  Evans,  89  S.  W.  12,  28  Ky. 
Law  Rep.  22;  Cheatham  v.  Hicks,  88  S.  W. 
1093,  28  Ky.  Law  Rep.  66,  and  cases  cited. 

Judgment  reversed,  and  cause  remanded 
for  a  judgmmt  as  above  Indicated. 


RENO  V.  BLACKBURN. 
(Court  of  Appeals  of  Kentucky.    Jan.  22,  1908.) 

JuDGireNTS— Res  Judicata. 

In  an  action  to  recover  land,  plaintiffs  al- 
leged that  their  father  died  intestate  in  posses- 
sion  of  the  land;  that  bis  widow,  plaintifEs' 
mother,  later  married  defendant  and  resided  on 
the  land  with  him  until  lier  death;  that  tliere- 
upon  plaintiffs  became  entitled  to  possession  as 
heirs  at  law  of  their  father.  Defendant  recov- 
ered Judgment  on  the  ground  of  adverse  possea- 
sion  by  himself  and  wife.  H«W,  that  as  lo^ 
as  the  judgment  remained  unopened  plaintiffs 
were  precluded  from  maintainins  another  action 
against'  defendant  setting  up  that  their  father 
left  a  will  devising  the  land  to  his  widow  for  life 
find  to  plaintiffs  after  her  death,  and  the  fact 
tliat  they  sued  in  the  former  action  as  heirs  at 
law  and  in  the  latter  as  devisees  was  immaterial. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  80,  Judgment  tS  1248,  1253.1 

Appeal  from  Circuit  Court  Carlisle  County. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Reno  against  Cal 
Blackburn.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

J.  M.  Nichols  &  Son,  for  appellant  Bob- 
bins, Thomas  &  Brldgewater,  for  appellee. 

H0B80N,  J.  Lloyd  Pickett  died  In  the 
year  1872,  a  resident  of  Carlisle  county.  He 
owned  at  his  death  a  tract  of  50  acres  of 
land,  on  which  he  resided.  After  his  death 
his  widow  married  Cal  Blackburn.  She  and 
Blackburn  continued  to  reside  on  the  land 
until  her  death  In  the  year  1900.  He  has 
since  resided  on  it  After  her  death,  and  in 
the  year  1902,  the  dilldren  of  Lloyd  Pickett 
brought  an  action  against  Blackburn,  in 
which  they  charged  that  their  father  had  died 
Intestate  and  that  the  land  had  descended  to 
them  subject  to  the  wife's  right  of  occupancy; 
that,  she  being  dead,  they  were  then  entitled 
to  possession.    Bladcbum  by  way  of  defense 


denied  that  Pldcett  bad  died  intestate,  and 
alleged  that  he  had  left  a  will  by  which  be 
devised  the  land  to  his  wife  absolutely.  He 
also  alleged  that  his  wife  had  been  in  adverse 
possession  of  the  land,  claiming  it  as  her 
own,  from  the  year  1872  to  her  death;  tbat 
she  had  devised  it  to  him;  and  that  he  bad 
been  In  adverse  possession  of  the  land  since 
her  death.  The  plalntlftB  by  their  reply  caa- 
troverted  the  affirmative  matter  in  the  an- 
swer. Proof  was  taken.  On  final  hearing, 
judgment  waa  entered  In  favor  of  the  defend- 
ant The  plaintiff  took  an  appeal  to  tbls 
court,  and  the  judgment  was  here  affirmed. 
See  Reno  v.  Blackburn,  72  S.  W.  775,  24  Ky. 
Law  Rep.  1976.  After  the  decision  of  that 
case  in  this  court  Elizabeth  Reno,  who  was 
one  of  the  plalntUFs  in  that  case,  brought  this 
suit  against  Cal  Blackburn,  in  which  she  al- 
leged that  her  father,  Lloyd  Pldcett  died 
testate;  that  his  will  was  duly  admitted  to 
probate  after  his  death;  that  by  his  will  he 
devised  the  land  In  controversy  to  his  wife 
for  life,  and  to  his  children  at  her  death. 
Blackburn  denied  the  allegations  of  the  peti- 
tion, pleading  the  same  facts  that  he  had 
pleaded  in  the  former  action,  and  also  plead- 
ed the  judgment  in  that  case  in  bar  of  this 
suit  The  circuit  court  sustained  the  plea  in 
bar  and  dismissed  the  action.  From  this 
judgment  Elizabeth  Reno  appeala 

The  confusion  in  the  case  arises  from  the 
fact  that  the  courthouse  in  Carlisle  was  burn- 
ed in  the  year  1880  and  the  records  were  de- 
stroyed. If  it  Is  true  that  Pickett  left  a 
will  by  which  he  devised  the  land  to  his 
wife  for  life,  proof  of  this  fact  would  have 
defeated  the  plea,  made  in  the  former  action, 
that  she  had  held  the  land  adversely,  claim- 
ing it  as  her  own,  since  1872.  The  opinlcm  of 
this  court  rendered  on  the  former  appeal 
shows  that  the  judgment  was  affirmed  on  the 
ground  of  adverse  possession  by  Blackburn 
and  wife.  The  facts  now  alleged.  If  proved 
in  that  action,  would  have  made  it  Impos- 
sible for  Blackburn  to  win  that  case  on  tbe 
ground  of  adverse  possession.  A  title  may  be 
acquired  by  adverse  possession,  no  less  than 
by  deed,  ''in  that  case  it  was  determined 
that  Blackburn's  title  had  become  perfect  by 
adverse  possession.  This  adjudication  that 
he  had  a  perfect  title  is  conclusive  on  the 
parties  to  that  action,  because  it  was  incnna- 
bent  on  them  to  present  their  whole  case. 
If  Elizabeth  Reno  was  in  ignorance  of  the 
facts,  and  has  learned  of  new  evidence  since 
that  case  was  determined,  her  remedy  was  to 
open  that  judgment  as  provided  by  the  Code. 
So  long  as  it  remains  in  force,  it  is  conclu- 
sive on  her  that  Blackburn's  title  to  the  land 
has  become  perfect  by  adverse  possession. 
It  is  not  material  that  Elizabeth  Reno  sued 
in  the  former  action  as  heir  at  law,  and  that 
she  sues  in  this  action  as  devisee./  The  facts 
alleged  here.  If  proved  In  that  case,  would 
have  defeated  Blacldbnm's  claim  of  title. 
Blackburn  has  secured  a  judgment  against 
her  that  bis  title  to  the  land  has  been  perfect- 
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ed  by  adverse  posseeslon.  She  cannot  avoid 
the  effect  of  this  Judgment  by  suing  here  as 
devisee,  and  thus  be  enabled  to  Introduce 
here  proof  which  she  failed  to  make  then. 
This  would  be  to  give  her  two  days  In  court 
on  the  question.  A  party  Is  entitled  to  his 
day  In  court;  but  he  cannot  demand  that  he 
be  heard  twice  on  the  same  question. 
Judgment  affirmed. 


UNITED  STATES  FIDBUTT  te  GUAKAN- 
TI  CO.  V.  PAXTON   (two  cases). 

(Court  of  Appeals  of  Kentucky.    Jan.  21,  1008.) 

1.  irsubance  — fidelitt  bond  — notiok  of 
Dbfattlt— Waiveb. 

A  sheriff,  after  discovering  the  default  of 
his  depatiea,  save  notice  to  the  local  agent  of 
defendant  fldeuty  company  which  was  surety  on 
the  deputies'  bonds,  from  whom  notice  was 
transmitted  to  defendant's  home  office,  pursuant 
to  which  a  representative  was  sent  to  examine 
the  accounts  and  finally  struck  a  balance  show- 
ing an  indebtedness.  Held,  that  such  notice,  so 
acted  on,  constituted  a  waiver  of  a  written  no- 
tice required  to  be  sent  to  the  president  of  the 
surety  company  immediately  after  discovery  of 
default. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  S  1390.J 

2.  AFPSAI.  —  PiXADINO — Deitcbbkb — Seaboh- 
iNO  Rbcobd— Objections  at  Tbial. 

Where  a  demurrer  was  sustained  to  cer- 
tain paragraphs  of  the  answer  but  no  motion 
'was  made  that  it  be  carried  back  and  sustain- 
ed to  the  petition,  defendant  could  not  object 
for  the  fint  time  on  appeal  that  the  petition  was 
defective,  and  that  the.  demurrer  should  have 
been  treated  as  searching  the  record  and  have 
been  sustained  to  the  petition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  2,  Appeal  and  Error,  S  1226.] 

Appeal  from  Circuit  Court,  Anderson  Coun- 
ty. 

"Not  to  be  oflBcially  reported." 

Action  by  J.  R.  Paxton  against  the  United 
States  Fidelity  &  Guaranty  Company.  Ftom 
a  judgment  for  plaintiff  in  each  of  two  cases 
involving  the  same  Issues,  defendant  appeals. 
Affirmed. 

Wilkes  H.  Morgan,  for  appellant  WUIls 
&  Todd  and  F.  R.  Feland,  for  appdlee. 

O'REIAR,  O.  J.  Appellee,  as  sheriff  of  An- 
derson county,  appointed  Johnson  and  Cross- 
field  deputies.  They  gave  bond  to  the  prin- 
cipal sheriff  for  the  faithful  performance  of 
their  duties,  and  for  accounting  to  him  for 
all  money  collected  by  them  to  which  he  was 
entitled,  or  with  which  be  was  chargeable, 
with  appellant  guaranty  company  as  surety. 
These  actions  upon  the  bonds  allege  that  dur- 
ing the  last  year  of  their  services  the  depu- 
ties had  collected  and  failed  to  pay  over  a 
considerable  sum  of  money  due  to  the  sberlfC 
The  amounts  are  not  in  dispute  now.  That 
the  deputies  were  each  Indebted  to  appellee 
In  the  sums  adjudged  Is  admitted.  But  the 
Judgments  of  the  circuit  court  against  the 
surety  for  the  sums  owing  by  the  deputies 
are  assailed  solely  upon  the  ground  that  ap- 
pellant did  not  have  notice  of  the  delinquen- 


cies as  was  provided  in  the  contracts  of  guar- 
anty. The  contracts  contained  the  following 
provision:  "The  company  shall  be  notified 
In  writing  addressed  to  the  president  of  the 
company,  at  its  office  in  the  city  of  Baltimore, 
state  of  Maryland,  of  any  act  of  omission  or 
of  commission  on  the  part  of  the  employ^ 
which  may  Involve  a  loss  for  which  the  com- 
pany is  responsible  hereunder,  immediately 
after  the  occurrence  of  such  act  shall  come 
to  the  knowledge  of  the  employer;  that  any 
claim  made  in  respect  to  this  bond  shall  be  in 
writing,  addressed  to  the  president  of  the 
company  as  afwesald,  Immediately  after  the 
discovery  of  any  loss  for  which  the  company 
is  re^onsible  hereunder,  and  wittUn  six 
months  after  the  expiration  or  cancellation 
of  this  bond  as  aforesaid." 

It  is  conceded  that  the  sheriff  did  not  give 
the  notice  in  writing  to  the  president  of  the 
company  at  its  office  In  Baltimore,  Md.  Nor 
was  there  a  claim  made  In  writing,  addressed 
to  the  president  aforesaid,  immediately  after 
the  discovery  of  the  loss.  What  did  occur 
was  tills:  These  deputies  were  not  required 
to  settle  till  the  end  of  the  year.  Nothing 
had  occurred  to  indicate  that  they  would  not 
settle  when  required;  but,  when  called  upon, 
they  gave  first  one  excuse  and  then  another, 
but  failed  to  settle.  When  it  became  appar- 
ent that  they  were  dallying  with  him,  the 
sheriff  gave  verbal  notice  to  appellant's  local 
agent  at  Lawrenceburg,  who  in  turn  gave  no- 
tice to  the  state  agent  He  must  have  noti- 
fied appellant's  head  office  In  Baltimore,  for 
they  sent  out  to  Lawrenceburg  a  special  rep- 
resentative to  look  Into  the  accounts  of  the 
deputies.  This  representative  went  over  the 
accounts  with  the  deputies  and  the  dherlff, 
and  finally  struck  a  balance  showing  the  in- 
debtedness. For  this  the  sheriff  then  sued. 
We  hold  that  the  action  of  the  surety  com- 
pany was  a  waiver  of  the  notice  provided  in 
the  policy  contract  The  provision  for  notice 
was  for  Its  benefit,  so  that  It  might  promptly 
act  to  secure  itself  against  the  person  for 
whose  delinquency  It  was  called  upon  to  an- 
swer. When  It  had  such  notice  from  the  (Ay 
Ugee  as  gave  It  all  the  information  It  requir- 
ed, and  upon  which  It  acted  without  com- 
plaint, lulling  the  obligee  into  a  feeling  of 
security  on  that  score,  it  will  not  be  heard  to 
say  at  the  trial  that  it  did  not  have  the 
notice  called  for  by  the  contract  It  has 
waived  the  notice  by  Its  conduct,  which  is  as 
^ectual  as  a  formal  waiver  in  writing. 

A  question  of  pleading  is  presented.  The 
petition  did  not  aver  notice  or  waiver.  The 
answers  in  certain  paragraphs  presented  Im- 
nuiterial  matters  not  constituting  defenses. 
The  plaintiff  demurred  to  the  paragraphs  al- 
luded to.  The  demurrers  were  sustained. 
The  defendant  (appellant)  now  complains  In 
this  court  that  the  circuit  court  erred  in  not 
carrying  plaintiff's  demurrer  back  to  his  own 
petitions,  and  In  not  sustaining  the  demurrer 
to  the  petitions.  With  us  a  d$murrer,^  as  at 
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the  common  law,  "searcbes  the  record,"  and 
might  be  carried  back  to  a  former  pleading, 
subject  to  the  Code  proTisions  as  to  costs. 
But  a  party  claiming  that  such  ought  to  have 
been  done  must  have  called  the  trial  court's 
attention  to  the  fact  by  motion,  or  it  will  be 
deemed  to  have  been  waived,  especially  after 
the  parties  had  without  other  objection  gone 
to  trial  and  adduced  their  testimony  upon 
the  point  as  if  it  were  at  Issue.  A  demurs 
rer,  not  acted  on  by  the  lower  court,  does  not 
have  the  effect  in  the  appellate  court  to 
"search  the  record."  unless  the  circuit  court 
refused  to  act  upon  it  when  moved  to  do  so, 
or,  acting,  overruled  the  demurro:. 
Judgments  each  afiSrmed. 


C5INCINNATI,  N.  O.  &  T.  P.  BY.  00.  ▼. 

ZACHABY'S  ADM'E. 

(Oourt  of  Appeals  of  Kentucky.    Jan.  21,  1906.) 

1.  Masteb  and  Ssbvakt  —  Rahaoads  —  Safe 
SiDK  Tracks. 

A  railway  company  must  furnish  reasonably 
safe  side  tracks  for  use  by  its  employes  in 
■witching  cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dl«. 
vol.  84v  Master  and  Servant,  {  221.] 

2.  Same— E)viDKNC»— SumoiBNOT. 

A  verdict  cannot  stand  upon  scintilla  evi- 
dence, agalaat  overwhelming  evidence  to  the 
contrary ;  and  a  verdict  for  plaintiff  In  an  ac- 
tion against  a  railway  company  for  death  al- 
leged to  have  been  caused  by  the  derailment  of 
a  car  by  a  defective  track  cannot  stand  on  tes- 
timony tending  to  prove  circumstantially  that 
decedent  was  thrown  from  the  car  by  its  de- 
railment, where  the  overwhelming  testimony 
tended  to  show  that  be  had  fallen  and  was 
dragged  40  to  60  feet  before  the  car  was  derail- 
ed by  his  body  catching  on  a  switch  point 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and   Servant   t§  058-963.] 

3.  Nb^lioenob  —  Aciion  ros  —  Bubdkh  or 
Pboof. 

In  a  personal  injury  action,  it  is  not  enough 
to  prove  negligence  and  injury,  the  burden  being 
on  plaintiff  to  prove  negligence  naturally  re- 
■ultmg  in  the  injury ;  and  unless  the  proof  con- 
nects the  proven  injury  as  the  proximate  result 
of  the  proven  negligence  there  is  no  issue  for 
the  Jury. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  $  22&I 

Appeal  from  Circuit  Court,  Jessamine 
County. 

"Not  to  be  offldally  reported." 

Action  by  Charles  Zachary's  administrator 
against  the  Cincinnati,  New  Orleans  ic  Texas 
Pacific  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  remanded  for  new  trial. 

A.  L.  Bronaugh  and  John  Oalvhi,  for  ap- 
pellant Robert  Harding,  B.  V.  Puryear,  B. 
B.  Hoover,  John  Welsh,  and  Qreene  &  Van 
Winkle,  for  appellee. 

O'REAR,  O.  J.  Charles  Zachary,  a  freight 
conductor  in  appellant's  service,  met  his 
death  under  the  following  circumstances: 
His  train,  going  north,  stopped  at  Nicbolasvllle 
to  set  out  two  cars  and  to  await  the  passing 
of  a  superior  train.     One  of  tl>e  cars,  an 


empty  gondola  fiat  car,  was  to  be  set  on  the 
connecting  track  between  ai^>ellant'8  road 
and  the  Louisville  ft  Atlantic  road,  wtalcb 
crossed  at  that  point  Leaving  the  main  por- 
tion of  the  train  on  a  siding,  the  deced«it 
went  with  the  engines  (it  was  a  double-header 
train)  and  the  gondola  flat  to  set  it  on  the 
connecting  track,  where  it  was  to  be  later 
taken  up  by  the  Louisville  &  Atlantic  Bail- 
road  Company.  The  time  was  about  2:30 
o'clock  in  the  morning,  in  December.  The 
weatlier  was  cloudy  and  heavy.  It  had  been 
raining.  Tbe  brakemen  were  detained  else- 
where, and  did  not  go  with  the  engine  and 
cars  to  make  this  switch.  It  was  decedent's 
duty  to  throw  the  switch  after  the  engine 
and  cars  had  passed  and  then  to  give  the  sig- 
nal to  the  engineers  to  back.  As  the  cars 
came  back  by  him  onto  tbe  siding  his  duty 
was  to  mount  tbe  car  to  be  detached  (which 
was  coupled  to  the  second  engine),  and,  aft^ 
setting  its  brake  when  it  had  cleared  the 
main  track,  to  uncouple  it  and  signal  the  en- 
gines to  go  ahead.  He  did  throw  the  switch, 
signaled  the  engineers  with  his  lantern  to  back 
in,  and  was  seen  to  go  toward  the  end  of  the 
car  and  in  front  of  It  as  it  moved  backward. 
His  light  then  disappeared  from  the  view  of 
those  on  the  engine.  The  fireman  on  tbe  sec- 
ond engine  was  looking  out  for  his  signal  to 
stop ;  but  it  was  not  given,  although  the  car 
had  gone  in  far  enough  on  tbe  siding  to  clear 
the  main  track.  The  engines  and  cars  were 
moving  back  slowly,  at  about  three  or  four 
miles  an  hour.  Suddenly  the  lantern  of  tlie 
decedent  was  seen  to  fly  out  onto  the  ground 
to  the  side  of  the  car  and  his  body  fell  beside 
it  Instantly  the  fireman  signaled  the  en- 
gineer, who  promptly  applied  his  air  brake 
and  stopped  the  train.  It  had  gone  but  a  few 
feet  after  the  occurrence.  An  investigation 
showed  the  decedent  to  be  horribly  mutilated 
and  dying.  He  never  spoke  again,  and  was 
dead  in  a  minute  or  so.  No  one  saw  any- 
thing else  of  the  occurrence.  It  was  also 
discovered  that  the  front  trucks  of  the  gon- 
dola car — ^furthest  from  the  engine — ^were  off 
the  track,  and  the  brake  on  that  end  of  the 
car  was  found  tightly  set  The  car  had  Jump- 
ed the  track  at  the  point  where  a  spur  track 
led  off  into  a  handle  factory.  On  the  point 
of  the  split  rail  of  this  spar  switch  was  found 
blood  and  a  bit  of  torn  cloth.  For  about  3 
or  4  feet  back  of  the  iwsitlon  of  the  derailed 
wheels  were  marks  on  the  ties  showing  where 
tbe  flanges  had  cut  into  the  earth  and  ties. 
For  45  to  60  feet  further  up  the  track,  whence 
the  car  had  lately  passed,  the  cinders  and 
dirt  between  the  rails  of  the  track  were 
scraped,  showing  where  a  body  had  been 
dragged.  On  the  car  wheels  and  axle  of  the 
truck  were  splotches  of  blood.  The  body 
was  torn  (^)en  from  near  the  hip  to  the  rlhe 
in  front  One  arm  was  broken  and  both 
thighs. 

This  suit  was  brought  against  appellant  by 
the  administrator  of  the  decedent  to  recover 
damages  for  his  death.    The  actionable  ncgll- 
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Kenoe  chained  was  In  falling  to  keep  the  road- 
bed of  the  connecting  track  In  a  reasonably 
safe  and  fit  condltlmi  for  nse ;  It  being  alleg- 
ed that  it  was  negligently  permitted  to  be 
out  of  repair,  whereby  the  car  was  derailed, 
and  the  decedent  thereby  thrown  from  it  and 
killed.  The  case  tnms  upon  the  fact  whether 
the  condition  of  the  track  did  cause  the  de- 
railment of  the  car,  and  whether  decedent 
was  thereby  thrown  from  the  car  and  killed. 
It  will  not  be  doubted  that  the  company's 
daty  was  to  furnish  a  reasonably  safe  siding 
to  receive  the  .car — safe  for  the  company's 
employes  using  it  That  decedent  was  killed 
by  the  car  is  conceded.  That  tlte  car  was 
thrown  from  the  track  is  shown  indisputa- 
bly. That  the  track  was  not  in  fit  condi- 
tion is  controverted.  But,  assuming,  in  ac- 
cordance, apparently,  with  the  Jury's  ver- 
dict, that  it  was  not  in  a  fit  condition  it  re- 
mains to  be  determined  whether  the  car 
was  derailed  because  of  the  unfit  condition 
of  the  track  and  whether  decedent  was 
thrown  from  the  car  because  of  the  derail- 
ment One  witness,  a  brakeman,  who  exam- 
ined the  car  and  track  by  the  light  of  his 
lantern  shortly  after  the  accident,  testified 
that  he  saw  marks  on  the  ties  for  00  or  90 
feet  back,  where  the  wheels  had  been  off  the 
track.  A  half  doeen  or  more  witnesses,  who 
examined  the  track  immediately  and  some  of 
them  the  following  morning  and  during  that 
day,  when  the  condition  had  not  been  chang- 
ed, testified  that  the  marks  upon  the  ties 
made  by  the  flanges  of  the  wheels  did  not 
appear  for  more  than  3  or  4  feet  back,  and 
began  at  the  point  of  the  switch  rail  where 
the  blood  and  cloth  were  found.  The  evi- 
dence on  this  point  is  simply  overwhelming 
that  the  car  did  not  leave  the  track  before 
It  came  to  that  switch  point  It  is  equally 
convincing  that  decedent  had  fallen  and  was 
being  dragged  for  40  to  60  feet  back  before 
that  point  was  reached.  His  body's  catching 
on  the  switch  point  is,  undoubtedly,  what 
polled  the  car  truck  around  and  threw  those 
wheels  from  the  track.  The  witness  who 
testified  that  the  marks  showed  the  wheels 
were  off  before  that  was  evidently  mistaken, 
basing  this  statement  upon  marks  and  ap- 
pearances which  all  the  other  witnesses  who 
testified  on  the  point  said  looked  like  where 
the  heel  of  a  shoe,  or  one's  knees,  had  been 
dragged  along.  If  this  witness  for  appellee 
was  correct  In  his  statement,  the  evidence 
of  the  fact  wonid  have  remained  so  plain  that 
after  daylight  there  could  have  been  no  room 
for  doubt  Two  days  later,  a  brother-in-law 
of  decedent,  a  railroad  track  worker  of  ex- 
perience, came  and  examined  the  premises 
with  mlnpte  and  interested  care.  He  failed 
to  discover — at  least  failed  to  testify — to 
the  presence  of  such  marks.  Other  intelli- 
gent witnesses,  some  of  them  without  appar- 
ent reason  for  bias,  failed  to  sustain,  but 
eiplldtly  refute,  the  statements  of  appellee's 
witness  on  this  point 
We  ttave  in  this  state  what  li  known  as 


the  "scintilla  rule,"  under  which  it  Is  the 
duty  of  the  trial  court  to  submit  the  case  to 
the  Jury  if  there  is  a  scintilla  of  evidence  to 
sustain  the  plaintiff's  case.  But  we  do  not 
have  the  rule  of  letting  a  verdict  stand  upon 
a  scintilla  of  evidence  against  overwhelming 
and  creditable  evidence  to  the  contrary.  Such 
an  application  of  the  rule  would  be  an  abdi- 
cation of  trial  upon  evidence  in  favor  of  trial 
by  form.  But  for  the  testimony  of  the  wit- 
ness mentioned  (Regney)  there  would  be  no 
evidence  In  the  record  of  actionable  negli- 
gence on  the  part  of  appellant.  Regney's 
testimony  tends  to  prove,  circumstantially, 
that  decedent  was  thrown  from  the  car  by  its 
derailment  The  circumstances  in  that  event 
Justify  the  Inference  that  the  effect  was  pro- 
duced by  the  proven  causes.  But,  in  the  ab- 
sence of  such  fact,  the  case  would  be  wlthont 
explanation  in  evidence  as  to  the  canse  of 
the  injury.  In  such  event  the  duty  of  the 
court  would  be  to  withdraw  tlie  case  from  the 
Jury.  It  is  not  enough  to  prove  negligence 
and  Injury.  The  burden  is  on  the  plaintiff 
to  prove  negligence  naturally  resulting  in 
the  injury.  Unless  the  proof  connects  the 
proven  injury  as  a  rational  and  proximate 
result  of  the  proven  negligsice,  there  is  noth- 
ing to  be  submitted  to  the  Jury.  The  absence 
of  evidence  upon  any  material  point  Is  as  fatal 
to  him  who  has  the  onus  as  the  absence  of 
all  evidence  would  be.  Hughes  v.  L.  &  N.  R. 
R.  CO.,  67  8.  W.  984,  23  Ky.  Law  Rep.  2288; 
Hughes  V.  O.,  N.  O.  &  T.  P.  Ry.  Co.,  91  Ky. 
528, 16  S.  W.  275 ;  Louisville  Gas  Co.  v.  Kauf- 
man, 48  S.  W.  434,  20  Ky.  Law  Rep.  1069; 
Wintuska's  Adm'r  v.  L.  &  N.  R.  B.  C!a,  20 
S.  W.  819,  14  Ky.  Law  Rep.  579. 

For  the  reasons  Indicated,  the  Judgment 
is  reversed,  and  cause  remanded  for  a  new 
trial  under  proceedings  consistent  herewith. 


DAVIS'  ADM'R  ▼.  OHIO  VALLEY  BANK- 
ING ft  TRUST   CO. 

(Coart  of  Appeals  of  Kentucky.    Jan.  15,  1908.) 

1,  Neooobncb  —  AOTIOK  —  Pbtitiow  —  %ut- 

FICIENCr. 

A  petition  alleging  that  decedent  was  kill- 
ed by  the  gross  negligence  of  defendant,  its 
agents,  servants,  and  employes  while  conduct- 
ing and  managing  a  passenger  elevator,  was 
sufficient;  plaintiff  not  being  required  to  state 
the  circumstances  or  details  of  the  injury,  so  as 
to  show  that  it  was  caused  negligently,  or  to 
state  facts  showing  that  decedent  was  not  neg- 
ligent 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §{  174,  175,  186-193.] 

2.  Sauk  —  Pabsbngeb  Blbtatob  AcciOBnT  — 

LlABIUTT. 

Though  one  owes  a  trespasser  no  duty  re- 
specting injury,  except  to  prevent  injury  to 
him  after  his  peril  is  discovered,  a  boy  riding 
on  top  of  a  passenger  elevator,  with  the  knowl- 
edge and  at  least  implied  consent  of  the  opera- 
tor, was  not  a  trespnsBer,  and,  being  killed 
through  the  operator's  failure  to  exercise  ordi- 
nary care,  the  operator's  employer  is  liable. 

[fid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  gS  45-474 
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8.  Same— CoNTRiBxjTOBT  Negi,ioiencx  ot  In- 
fant—Deobee  or  Oabe  Bequioed. 

A  12-year  old  boy's  contributory  negli- 
gence in  riding  on  top  of  a  passenger  elevator 
and  attempting  to  get  off  through  an  opening  in 
the  shaft  does  not  necessarily  defeat  recovery 
for  his  death,  caused  by  a  negligent  starting  of 
the  elevator,  he  being  bound  to  exercise  only  the 
discretion  reasonably  expected  of  children  of 
his  age. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  {{  121-128.] 

4.  Mastkb  and  Sebvart— Intxtbt  to  Thibd 
Pebson  —  Sebv art's  Neouoknck  —  Uhau- 
thobized  Act. 

The  owner  of  a  passenger  elevator  cannot 
escape  liability  for  the  negligent  killing  of  a 
boy  who  WEis  permitted  to  ride  on  top  of  the 
elevator  by  the  operator,  on  the  ground  tluit  the 
operator  was  unauthorized  to  grant  such  pe^ 
mission. 

fEd.  Note.— For  cases  In  point,  tee  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  1217-122S.] 
6.  Sauk. 

Where  death  was  caused  by  *  paaaenger 
elevator  operator's  negligenoe,  hia  employer  can- 
not be  held  negligent  merely  because  tne  operator 
was  a  bojr ;  the  employer  being  held  to  the  same 
degree  of  accountability  as  if  the  operator  had 
been  a  careiol  and  experienced  man,  and  its  lia- 
bility not  being  tested  by  the  operator's  age,  un- 
derstanding, or  fitness. 

Appeal  from  Circuit  Oonrt,  Henderson 
County. 

"To  be  officially  reported." 

Action  by  Johnnie  Davis'  administrator 
against  the  Ohio  Valley  Banking  &  Trust 
Company  for  negligent  death.  From  a  Judg- 
ment tor  defendant,  plaintiff  aroeals.  Re- 
versed, and  new  trial  directed. 

Wm.  P.  McOlain,  for  appellant  Lockett 
ft  Worsham  and  Yeaman  ft  Yeaman,  for  ap- 
pellee. 

CARROLL,  3.  Alleging  that  bis  intestate, 
Johnnie  Davis,  a  boy  about  12  years  of  age, 
was  killed  by  the  negligence  of  the  servants 
of  appellee  in  operating  an  elevator  in  its 
building,  this  suit  was  brought  by  the  ad- 
ministrator to  recover  damages  for  his  death. 
The  petition  charged  that  decedent  lost  his 
life  "by  the  gross  negligence  of  the  defend- 
ant, its  agents,  servants,  and  employes  while 
conducting  and  managing  the  said  elevator." 
In  amended  petitions  it  was  alleged  that  the 
decedent  at  the  time  of  his  death  was,  by 
the  consent,  knowledge,  and  permission  of 
the  agents  and  servants  of  defendant,  riding 
on  top  of  the  elevator,  and  was  there  for  the 
purpose  of  carrying  dinner  to  his  sister,  who 
was  employed  In  one  of  the  office  rooms  of 
the  building  In  which  the  elevator  was  lo- 
cated, and  while  in  this  dangerous  position 
was  carried  to  the  fourth  floor  of  the  build- 
ing, and  brought  back  to  the  first  floor, 
when  the  elevator  was  stopi)ed,  and  while  It 
was  standing,  and  decedent  was  in  the  act 
of  getting  off,  the  employes  of  defendant 
suddenly  started  the  elevator,  with  the  re- 
sult before  stated.  The  answer,  after  con- 
troverting generally  the  affirmative  matter 
In  the  petition,  pleaded  contributory  negli- 
gence on  the  part  of  the  decedent.    The  orig- 


inal petition,  to  which  a  demurrer  waa  aus- 
tained,  was  sufficient.  It  has  been  declared 
time  and  again  by  this  court  that  in  an  ac- 
tion for  personal  Injurtea  It  is  sufficient  to 
charge  In  a  general  way  that  the  injury  or 
death  for  which  the  recovery  Is  sought  was 
caused  by  the  negligence  of  the  defendant. 
The  plaintiff  Is  not  required  to  state  the 
circumstances  or  details  under  which  the  in- 
fliction of  the  injury  was  aooompllahed,  in 
order  to  show  that  It  had  been  occasioned 
by  negligence,  or  to  state  facta  showing  that 
be  was  not  guilty  of  negligence,  thus  antici- 
pating the  defense.  An  allegatton  of  the  ex- 
tent of  the  Injury,  and  the  manner  in  which 
It  was  caused,  has  always  been  regarded  as 
sufllcient  Chiles  v.  Drake,  2  Mete.  146,  74 
Am.  Dec.  406;  L.,  a  ft:  L.  R  Co.  v.  Case, 
9  Bush,  728;  L.  ft  N.  R.  Co.  v.  Mitchell,  87 
Ky.  827,  8  S.  W.  706;  L.  ft  N.  R.  Co.  v.  Rahis» 
28  S.  W.  SOS,  16  Ky.  Law  Rep.  423;  W.  A. 
Gains  ft  Co.  v.  Johnson  (E^.)  decided  Nov. 
20,  1907,  and  reported  In  106  S.  W.  881.  Up- 
on the  concluBion  of  the  evidence  offered  for 
appellant,  the  Jury,  by  direction  of  the  court, 
returned  a  verdict  for  appellee.  This  ruling 
makes  It  necessary  to  relate  with  some  de- 
tail the  evidence  for  the  purpose  of  ascertain- 
ing whether  or  not  the  case  should  have  gone 
to  the  Jury. 

The  etevatnr  Is  situated  on  the  ground  floor 
of  the  building.  The  elevator  cage  la  con- 
structed of  iron  openwork,  through  whidk 
any  person  might  be  seen,  and  the  top  of  the 
elevator  waa  also  made  of  openwork,  with 
probably  a  aolld  piece  In  the  coiter  of  the 
tcqp.  A  person  in  the  elevator  could  plainly 
see  through  the  openwork  a  Jtenon  riding 
on  the  top  of  It.  Immediately  by  the  side 
of  the  elevator  Is  a  stairway  leading  to  the 
upper  stories  of  the  building,  and  when  the 
elevator  is  standing  at  the  ground  floor  a 
penKHi  on  top  of  the  elevator  can  crawl 
through  an  open  space  in  the  net  work  sur- 
rounding the  elevator  shaft  onto  the  stair- 
way. The  elevator  was  In  charge  of  a  boy, 
but  the  record  does  not  show  his  age.  In 
the  elevator  with  the  operator  was  another 
boy.  Johnnie  Davis,  who  had  been  riding  on 
top  of  the  elevator,  was  in  the  act  of  crawl- 
ing out,  feet  foremost,  to  the  stairway,  when 
the  elevator,  which  at  this  moment  was  sta- 
tionary on  the  ground  floor,  was  suddenly 
started.  His  head  was  caught  by  the  eleva- 
tor in  ita  upward  movem^jit,  and  almost 
severed  from  his  body,  death  resulting  In- 
stantly. The  proof  showed  that  Johnnie 
Davis  waa  12  years  of  age;  that  his  sister 
was  working  In  a  telephone  office  In  the 
building  in  which  the  elevator  was  located: 
and  that  he  had  gone  there  on  the  day  of 
bis  death  for  the  purpose  of  taking  dinner 
to  her,  she  being  employed  in  one  of  the 
top  stories  of  the  building  that  could  be  con- 
veniently reached  by  taking  the  elevator. 
The  proof  of  one  witqess  was  that  Johnnie 
Davis  was  In  the  act  of  getting  off  of  the 
elevator,  which  was  standing  at  the  ground 
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floor,  through  the  opening  In  the  shaft,  when 
It  suddenly  started;  by  another  witness,  who 
had  been  looking  at  the  elevator  for  a  few 
mlnntes,  that  there  were  two  boys  In  the 
elevator,  and  one  on  top  of  the  elevator; 
that  It  went  up  to  about  the  fourth  story, 
and  came  down  and  stopped,  and  the  boy  on 
top  of  the  elevator  was  in  the  act  of  getting 
out  when  the  elevator  boy  started  it  and 
killed  him.  This  witness  said  the  boys  In 
the  elevator  were  laughing  and  talking  to  the 
boy  on  top  of  the  elevator,  that  he  heard 
them  as  the  elevator  went  up  and  when  it 
came  down,  that  the  boy  on  top  did  not  try 
to  get  out  until  the  elevator  stopped.  An- 
other witness,  who  came  in  the  building 
just  as  the  accident  happened,  said  he  asked 
what  was  the  matter,  and  the  elevator  boy 
said:  "I  have  killed  little  Johnnie  Davis, 
and  didn't  go  to  do  it  We  were  Just  play- 
ing with  the  elevator,  and  he  went  to  get 
off  and  got  killed."  The  boy  who  was  In 
the  elevator  when  the  accident  happened  said 
that  John  OiUnm  was  the  operator  and  that 
Johnnie  Davis  was  on  top;  that  he  went 
up  to  the  second  floor  and  got  on;  that  he 
could  have  seen  him  If  he  had  been  looking, 
and  heard  him  talking  at  the  fifth  floor.  He 
didn't  know  whether  the  boy  operating  the 
elevator  saw  him  when  he  started  the  ele- 
vator or  not  It  will  thus  be  seen  that  there 
was  evidence  conducing  to  establish  two 
propositions,  first,  that  the  operator  was  a 
tx>y;  second,  that,  he  knew  Johnnie  Davis 
was  riding  on  tc^  of  th^  elevator  just 
before  he  was  killed,  and  could  have  seen 
him  in  the  act  of  getting  off  if  he  had  looked 
before  starting  it  on  Its  upward  Journey. 

Counsel  for  appellee  Insist  that  the  little 
boy  who  was  killed  was  a  trespasser,  and 
tliat  the  operator  owed  him  no  duty  except 
to  prevent  injury  to  him  after  his  peril  was 
actually  discovered.  The  correctness  of  this 
principle,  as  applied  to  trespassers,  will  be 
conceded.  It  has  been  so  adjudged  in  a  num- 
ber of  cases  by  this  court  (C.  &  O.  Ry.  Co. 
V.  Barbour's  Adm'r,  93  S.  W.  24,  29  Ky.  Law 
Rep.  839;  Davis  v.  L.  H.  &  St  L.  Ry.  Oa, 
97  S.  W.  1122,  80  Ky.  Law  Eep.  172),  and 
w^  have  no  diqwsition  to  modify  it  But, 
under  the  evidence,  Johnnie  Davis,  although 
riding  in  a  dangerous  place  not  intended  or 
set  apart  for  i>assengers,  was  not  a  trespass- 
er when  be-  was  killed,  or  while  riding  on 
the  top  of  tlie  elevator.  He  was  there  with 
the  knowledge,  and  at  least  Implied  permis- 
sion and  consent,  of  the  operator.  The  op- 
erator may  not  have  known  that  he  was  in 
the  act  of  escaping  from  the  top  of  the  ele- 
vator at  the  very  time  it  was  started,  but 
be  did  know  he  was  there  a  few  moments 
before,  and,  knowing  his  perilous  position,  it 
was  his  duty  under  the  circumstances  to  have 
exercised  ordinary  care  for  his  safety.  It 
would  be  a  cruel  and  inhuman  doctrine  to 
announce  that  a  person  operating  a  danger- 
ous instrumentality  like  an  elevator  might 
tMTe  actual  knowledge  of  the  fact  that  some 


person  was  riding  on  It  in  an  unsafe  place, 
where  lie  was  likely  to  be  Injured  at  any 
time,  and  yet  not  be  responsible  for  his  In- 
jury or  death,  cm  the  theory  that  at  the  very 
moment  of  the  accldoit,  caused  by  his  sud- 
den starting  of  the  machine,  he  did  not  ac- 
tually know  the  person  was  yet  in  his  peril- 
ous position,  although  be  could  have  known 
it  merely  by  looking  In  the  direction.  Mc- 
Voy  V.  Oakea,  91  Wis.  214,  64  N.  W.  748.  In- 
deed we  might  with  pn^rlety  say  that,  al- 
though Davis  be  treated  as  a  trespasser,  and 
the  rule  of  nonliability  be  applied  to  him 
that  was  laid  down  in  the  Barbour  and  Da- 
vis Cases,  yet,  under  the  facts,  this  case 
Blionld  have  gone  to  the  Jury.  A  trespasser 
Is  not  an  outlaw,  nor  are  persons  upon  whose 
premises  he  intrudes  at  liberty  to  kill  or 
cripple  him  at  pleasure  The  same  care 
must  be  taken  to  avoid  injury  to  him  after 
his  peril  is  discovered  as  is  exercised  to- 
wards other  personSf  The  peril  of  Davis  was 
discovered  when  the  operator  knew  he  was 
riding  on  top  of  the  elevator.  With  this 
knowledge,  It  was  his  duty  to  have  exercised 
ordinary  care  to  prevent  Injury  to  him.  We 
may  safely  add  that,  when  an  employ^  In 
charge  of  a  dangerous  agency  permits  persons 
to  take  places  or  positions  in  or  atmut  it  that 
are  hazardous,  and  that  he  knows  or  should 
know  may  result  in  their  injury  or  death.  If 
they,  riemain  where  they'^re,  the  master  will 
be  responsible  If  the  servant  falls  to  exercise ' 
ordinary  care  to  prevent  Injury  to  them.  Our 
attention  is  called  by  counsel  for  appellee  to 
the  case  of  Daltou's  Adm'r  v.  L.  &  N.  R.  Co., 
56  S.  W.  667,  22  Ky.  Law  Rep.  97.  Dalton, 
while  riding  on  a  freight  train  with  the  con- 
sent of  the  persons  in  charge  of  it,  was  kill- 
ed in  a  collision  between  the  train  he  was 
riding  on  and  another  train.  In  the  course 
of  the  opinion,  denying  a  recovery,  the  court 
said:  "The  only  obligation  appellant  owed 
to  hUn  was  not  to  Injure  him  after  knowl- 
edge of  his  danger.  There  is  no  allegation 
that  anything  was  omitted  which  might  have 
been  done  for  the  intestate's  safety  after  the 
danger  was  discovered."  The  material  dis- 
tinction between  the  cases  is  that  in  the  Dal- 
ton Case,  as  well  as  in  L.  &  N.  R.  Co.  v. 
Thornton,  58  S.  W.  796,  22  Ky.  Law  Rep.  778, 
and  in  Thornton  v.  L.  &  N.  R.  Co.,  70  8.  W. 
53,  24  Ky.  Law  Rep.  854,  nothing  was  omit- 
ted which  might  have  been  done  In  the  ex- 
ercise of  ordinary  care  to  prevent  the  Injury 
after  the  danger  was  discovered.  In  the  case 
at  bar  the  liability  of  appellee  company  grows 
out  of  the  failure  of  its  servant  to  exercise 
ordinary  care  to  prevent  Injury  to  Johnnie 
Davis  after  bis  peril  was  discovered.  Wheth- 
er It  did  or  not  exercise  this  degree  of  care 
was  a  question  for  the  Jury. 

It  is  also  Insisted  that  appellant's  Intes- 
tate, in  voluntarily  riding  on  top  of  the  ele- 
vator, and  In  attempting  to  get  off  through 
the  opening  in  the  shaft,  was  guilty  of  such 
contributory  negligence  as  prevents  a  recov- 
ery. It  may  be  conceded  tha1>he  waf  nilty 
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of  contrlbutoiy  negligence,  but  In  determin- 
ing tbe  extent  to  whicb  bis  contributoi7  neg- 
ligence affects  his  right  to  recover,  his  age 
most  be  taken  Into  consideration.  A  Iray  12 
years  old  is  not  beld  to  the  same  degree  of 
care  as  an  adult  Tbe  amount  of  contribu- 
tory negligence  that  might  as  a  matter  of 
law  defeat  a  recovery  on  tbe  part  of  a  grown 
person  will  not  necessarily  prevent  a  recov- 
ery by  a  child,  as  is  settled  by  the  following 
authorities  and  many  others  that  might  Ite 
mentioned.  Thus,  in  Shearman  &  Redfleld 
on  Negligence,  vol.  1,  {  73,  it  la  said :  "It  Is 
now  settled  by  an  overwhelming  weight  of 
authority  that  a  child  Is  held,  so  far  as  he  is 
personally  concerned,  only  to  the  exercise  of 
such  degree  of  care  and  discretion  as  is  rea- 
sonably to  be  expected  from  children  of  his 
age."  In  Kentuclty  Hotel  Co.  v.  Camp,  97 
Ky.  425,  SO  S.  W.  1010,  which  was  a  case  to 
recover  for  injury  to  a  boy,  an  instruction 
that  "tbe  Jury  ought  not  to  find  plaintiff  con- 
tributed by  negligence  to  the  cause  of  his  in- 
jury, unless  they  shall  believe  from  the  evi- 
dence that  he  failed  to  exercise  that  degree 
of  care  for  his  own  safety  which  ordinarily 
careful  and  prudent  children  of  his  age,  ex- 
perience, and  discretion  are  accustomed  to 
observe  under  same  or  similar  circumstan- 
ces," was  approved.  In  City  of  Owensboro 
v.  York,  77  8.  W.  1130,  26  Ky.  Law  Rep. 
1397,  which  was  an  action  to  recover  dam- 
ages for  the  death  of  a  boy  12  years  o^  age, 
the  court  said:  "It  was  a  question  for  tbe 
Jury  to  determine  under  all  the  facts  wheth- 
er the  boy  who  was  injured  exercised  such 
care  and  discretion  as  might  be  reasonably 
exi)ected  of  one  of  his  age  situated  as  he 
wa&"  The  appellee  company  did  not,  of 
course,  owe  to  Johnnie  Davis  the  same  care 
that  would  be  demanded  of  it  in  the  trans- 
portation of  passengers.  The  extent  of  its 
duty  in  respect  to  passengers  is  very  clearly 
set  forth  in  Kentucky  Hotel  Co.  v.  Camp,  su- 
pra. But  it  did  owe  him  the  duty  heretofore 
pointed  out  of  exercising  ordinary  care  to 
protect  him  after  his  peril  was  discovered. 
The  argument  is  made  that  the  operator  had 
no  authority  to  i>ermlt  the  boy  to  ride  on 
top  of  tbe  elevator,  and  that  if  he  did  so  he 
was  acting  outside  the  scope  of  bis  employ- 
ment, and  the  master  is  not  responsible.  The 
oper&tor  was  placed  in  charge  of  the  eleva- 
tor, and  what  he  did  in  connection  with  its 
operation  was  done  under  and  by  virtue  of 
his  employment  If  be  permitted  the  eleva- 
tor to  become  overcrowded,  or  failed  to  dose 
one  of  the  doors  at  a  landing,  or  In  any  oth- 
er respect  was  careless  or  negligent  there 
would  be  no  question  about  tbe  liability  of 
his  employer;  and  we  are  unable  to  per- 
ceive the  distinction  between  his  acts  in  these 
respects  and  In  letting  a  person  ride  on  the 
elevator  in  a  place  not  Intended  for  passen- 
gers. 

It  is  earnestly  insisted  by  counsel  for  ap- 
pellant that  appellee  was  guilty  of  negligence 
In  permitting  a  boy  to  manage  the  elevator. 


It  seems  entirely  probable  that  if  the  oper- 
ator had  been  a  grown  pemoa,  and  compe- 
tent in  place  of  a  thoughtless  boy,  the  acci- 
dent would  not  have  happened ;  but  whether 
or  not  the  operator  was  qualified  to  discharge 
the  duties  of  the  place  is  not  a  material  In- 
quiry, under  our  conception  of  the  law  of 
the  case.  Tbe  operator  was  placed  in  diarge 
of  the  elevator  by  appellee.  It  thus  assumed 
responsibility  for  bis  acts.  If  he  permitted 
boys  to  play  on  the  elevator,  or  ride  on  it  In 
dangerous  places,  bis  employer  must  be  held 
to  tbe  same  degree  of  accountability  as  If 
tbe  person  in  charge  of  tbe  elevator  had  been 
a  careful  and  experienced  man.  The  liabil- 
ity of  appellee  is  to  be  tested  In  this  particu- 
lar case,  not  by  the  age,  understanding,  or 
fitness  of  Its  employ^,  but  by  his  acts.  The 
principal  questions  in  this  case  are  (1)  wheth- 
er or  not  the  operator  actually  knew  that 
Johnnie  Davis  was  on  top  of  the  elevator; 

(2)  if  he  did,  could  he  by  the  exercise  of 
ordinary  care  have  prevented  Injury  to  him ; 

(3)  although  tbe  operator  knew,  or  by  tbe 
exercise  of  ordinary  care  could  have  known, 
these  facts,  appellee  is  not  liable  if  Johnnie 
Davis,  by  his  negligence,  measured  by  the 
standard  heretofore  laid  down,  contributed 
to  his  death  to  such  an  extent  that  except 
for  hls'negligencev  It  would  not  have  hap- 
pened. 

Wherefore  the  case  Is  reversed,  with  dlre(S 
tlons  for  a  new  trial  In  conformity  with  this 
opinion. 


V.  BOWERMAN  ft  00.  ▼.  TAYLOR. 

(Court  of  Appeals  of  Kentucky.     Jan.  21, 
190a) 

1.  Loos   AND   LOGOINO— Stardino   Tihbeb— 
SaT.R— CORSIBUCTIOR— Reasorablx  Time. 

Where  a  contract  for  the  sale  of  standing 
timber  does  not  specify  the  time  for  the  re- 
moval of  the  timber,  the  buyer  is  required  to  re- 
move it  within  a  reasonable  time,  and  the  gale 
opeAites  to  convert  tbe  timber  into  personal 
property, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Logs  and  Logging,  1}  9,  14.] 

2.  Save. 

Where  a  deed  conveying  standing  timber 
authorized  the  removal  thereof  witliin  10  years, 
the  trees  were  not  converted  into  personalty, 
bat  remained  real  estate,  though  they  were 
marked  for  identification. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Logs  and  Logging,  fS  11,  14.] 

3.  SaIIB— SuBSEQtTKNT    BONA   FiDB    PUBOHAS- 
KttB 

Ky.  St  1003,  S  1409,  subsec.  13,  declares 

that  no  contract  for  the  sale  of  standing  trees 
shall  be  enforceable  by  action,  unless  the  con- 
tract or  some  memorandum  thereof  be  in  writ- 
ing, signed  by  the  person  to  be  cliarged,  or  his 
duly  authorized  agent,  and  Bubsecbon  14  de- 
clares that  when  any  timber  has  been  branded 
by  the  seller,  or  by  another  with  his  consent 
with  the  brand  of  the  purchaser,  or  other  per- 
son or  corporation,  then  the  title  to  the  timber 
shall  at  once  pass  to  the  person  or  corporation 
whose  brand  is  placed  thereon.  Section  1906 
provides  that  every  voluntary  alienation  of  per- 
sonal property,  unless  accompanied  by  actual 
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poasession,  ahall  be  void  as  to  a  purchaser  with- 
out notice,  prior  to  the  lodging  of  the  transfer 
for  record,  etc  Beld  that,  where  a  grantee  of 
Btanding  timber  bv  deed  indorsed  on  the  deed 
a  recital  tliat  he  thereby  conveyed  all  his  rUrht, 
title,  and  interest  in  and  to  the  timber  described 
in  the  deed  to  R.,  such  indorsement,  duly  sign- 
ed, operated  as  a  valid  transfer  of  the  dmber 
to  R.  as  between  the  parties,  but  R.,  not  having 
branded  the  trees,  it  was  invalid  regarding  the 
trees  as  personal^  as  against  a  subsequent  in- 
nocent purchaser  from  the  transferror. 
4.  Saub. 

Ky.  St.  1003,  i  486,  declares  that  no  deed 
conveying  a  legal  or  equitable  title  to  real  or 
personal  estate  shall  be  valid  against  a  pur- 
chaser for  a  valuable  consideration  without  no- 
tice until  such  deed  shall  be  acknowlediged  or 
proved  according  to  law  and  lodged  for  record. 
Meld  that,  where  a  grantee  in  a  deed  of  stand- 
ing timber  transferred  his  interest  therein  to 
R.  bv  an  indorsement  on  the  back  of  the  deed, 
which  was  not  recorded  after  indorsement,  R. 
was  not  entitled  to  the  trees,  treated  as  real 
estate,  as  against  a  subsequent  bona  fide  pur- 
chaser from  the  transferror. 

A.ppeti\  from  Circuit  Court,  Pulaski  Coui^. 

"To  be  <rfHclaU7  reported." 

Action  by  V.  Bowerman  &  Co.  against 
Mitchell  Taylor.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

Virgil  P.  Smith,  Stone  &  Stone,  and  Smith 
&  Burtram,  for  appellants.  Wesley  &  Brown 
and  O.  H.  Waddle  &  Son,  for  appellee. 

LASSINO,  J.  Appellants  sued  appellee 
for  cutting  and  converting  to  his  own  use 
3,000  white  oak  trees  of  which  they  claim 
to  be  the  owners.  Issue  was  Joined  upon 
the  question  of  ownership,  and  the  case  sub- 
mitted to  the  court  upon  an  agreed  state  of 
facts,  whereupon  the  court  found  that  ap- 
pellee was  the  owner  of  the  timber  in  liti- 
gation, and  dismissed  am)ellants'  suit.  Be- 
lieving that  be  erred  in  so  doing,  ai^ellants 
prosecute  this  appeal. 

Tbe  facts  are  as  follows:  On  the  12th 
day  of  October,  1899',  Shelby  Coffee  and  oth- 
ers by  deed  conveyed  to  D.  Hungerford  all 
of  the  white  oak  timber  above  IS  inches 
In  diameter  upon  about  1,500  acres  of  land, 
except  28  board  trees,  which  bad  at  the  date 
of  this  sale  been  branded.  All  of  tbe  tim- 
ber embraced  in  this  sale  was  blazed  and 
branded  with  a  branding  hammer  with  the 
letter  "M"  thereon,  and  it  was  specified 
that  in  the  use  of  tbe  "M"  it  had  been  in- 
verted at  times  so  that  it  made  the  brand 
on  some  of  the  trees  a  "W,"  and  It  was 
further  specified  In  the  deed  that  this  tim- 
ber was  to  be  cut  and  removed  from  the 
premises  within  10  years  after  the  date  of 
the  conveyance.  This  deed  was  duly  re- 
corded In  Wayne  county.  In  which  this  tim- 
ber was  located.  On  tbe  15tb  of  November, 
1889,  after  the  timber  had  been  blazed  and 
branded  '  as  aforesaid,  D.  Hungerford,  by 
written  Indorsement  on  said  deed;  which 
after  being  recorded  had  been  returned  to 
blm,  conveyed  to  O.  M.  Rosengrant  all  of 
his  right,  title,  and  Interest  in  the  timber 
described  In  the  deed.  Said  Indorsement  Is 
In  words  and  figures  as  follows:    "For  the 


purpose  of  carrying  oat  the  provisions  of 
the  contract  referring  to  the  manufacture 
of  staves  entered  into  by  Q.  M.  Rosengrant, 
J.  H.  Zarecor,  Louis  Baxter,  and  D.  Hunger- 
fwd,  I  hereby  convey,  assign,  and  set  over 
to  the  said  O.  M.  Rosengrant  all  my  right, 
title,  and  Interest  In  and  to  the  timber  de- 
scribed In  this  deed.  Witness  my  hand  this 
16th  day  of  November,  1899.  [Signed]  D. 
Hungerford."  On  the  24th  day  of  August, 
1901,  D.  Hungerford  sold  and  conveyed  the 
timber  on  this  same  land,  by  deed  similar 
to  the  deed  from  Coffee  and  others  to  him, 
to  William  B.  Marr  and  R.  D.  Herbert,  and 
this  deed  to  Marr  and  Herbert  was  duly 
recorded  on  the  10th  day  of  October,  1901, 
in  the  clerk's  office  of  Wayne  county.  At 
the  time  of  this  sale  and  conveyance  to  Marr 
and  Herbert  there  was  no  evidence  of  rec- 
ord In  the  Wayne  county  clerk's  office  of 
the  sale  by  Hungerford  to  Rosengrant.  Marr 
and  Herbert  sold  this  timber  to  others,  and 
by  different  conveyances,  regularly  made, 
tbe  title  thereto  was  passed  from  purchaser 
to  purchaser  until  it  was  finally  sold  to  ap- 
pellee, and  at  the  time  he  became  the  pur- 
chaser thereof  he  had  no  notice  of  the  sale 
to  Rosengrant.  The  provisions  of  bis  deed 
were  tbe  same  as  those  contained  In  the  deed 
from  Coffee  and  others  to  Hungerford,  ex- 
cept it  was  provided  In  the  deed  that  he 
should  have  10  years  from  the  12th  day  of 
October,  1889,  to  remove  the  timber,  as  pro- 
vided for  In  tbe  original  deed.  On  the  16th 
day  of  May,  1902,  Rosengrant  and  bis  as- 
sociates sold  and  conveyed  tbe  same  timber 
to  J.  H.  Stout,  by  deed  duly  acknowledged 
and  recorded  In  the  proper  office  on  tbe  29th 
day  of  July,  1902,  and  thereafter  Stout  sold 
this  timber  to  appellants,  and  it  is  through 
this  title  that  appellants  claim  ownership. 

For  appellants  It  Is  insisted  that  this  tim- 
ber in  question,  though  the  purchaser  had  10 
years  within  which  to  remove  it,  was  per- 
sonalty, and  tbey  base  this  claim  upon  tbe 
opinion  of  this  court  In  the  case  of  Byassee 
T.  Reese^  4  Mete.  S72,  83  Am.  Dec.  481,  in 
which  it  is  said:  "A  sale  of  standing  trees, 
In  contemplation  of  tbelr  immediate  separa- 
tion from  the  soil  by  either  the  vendor  or 
vendee,  is  a  constructive  severance  of  them, 
and  they  pass  as  chattels."  In  that  case  the 
sale  was  verbal.  The  timber  was  branded, 
but  no  date  fixed  within  which  it  should  be 
removed,  and  tbe  court  said  that  this  was 
contemplation  of  Immediate  severance.  For 
appeiiants  It  Is  contended  that  this  language, 
"in  contemplation  of  Immediate  separation 
from  the  soil,"  Is  used  to  distinguish  a  sale 
of  standing  trees,  which  passes  no  interest 
In  the  land  except  a  right  to  enter  upon  It 
for  the  purpose  of  removing  tbe  timber,  from 
a  contract  conferring  the  ^dusive  right  to 
tiie  land  for  a  time  for  the  purpose  of  mak- 
ing a  profit  out  of  the  growth  of  the  timber 
uiKin  it;  that  the  court  did  not  Intend  by  the 
expression,  "in  contemplation  of  Immediate 
severance,"  that  the  timber  sbould  be  taken 
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off  at  once,  but  Intended  to  convey  the  idea 
that  no  profit  was  to  be  made  out  of  the 
growth  of  the  timber,  and  that  the  words 
"immediate  severance,"  or  "Immediate  sep- 
aration from  the  soil,"  were  osed,  not  in 
their  absolute  sense,  but  are  relative  terms, 
and  that  what  would  be  a  reasonable  time 
in  which  to  take  the  timber  from  a  small 
tract  of  land  wonld  not  be  a  reasonable 
time  within  which  to  take  It  from  a  large 
tract  of  land.  This  Is  doubtless  true;  bat  we 
have  l>een  unable  to  find  any  case,  and  the 
learned  counsel  for  appellants  have  referred 
us  to  none,  where  any  court  has  ever  held 
that  the  standing  timber  was  regarded  as 
personal  property  where  anything  like  so 
long  a  time  as  10  years  was  given  to  remove 
it  from  the  solL  The  statute  now  requires 
the  evidence  of  a  sale  of  standing  timber  to 
be  in  vrriting.  Ey.  St  1903,  f  1409,  snbsec. 
13,  is  as  follows:  "No  contract  for  the  sale 
of  standing  trees  or  standing  timber  shall  be 
enforceable  by  action,  unless  said  contract  or 
some  memorandum  thereof,  be  in  vrritlng, 
signed  by  the  person  to  be  charged,  or  bis 
duly  authorized  agent"  The  memorandum 
of  sale,  indorsed  on  the  back  of  the  original 
deed  from  Ooffee  and  others  to  Hungerford, 
was  sufficient,  under  this  statute,  to  uphold 
a  sale  between  the  contracting  parties  as  be- 
tween them,  and  it  would  be  unnecessary  to 
determine  whether  by  such  sale  the  timber 
was  to  be  treated  as  personalty  or  not;  but 
as  the  rights  of  third  parties  intervene,  it  is 
necessary  to  determine  this  question.  It  has 
long  been  the  rule  of  this  court  in  the  con- 
struction of  contracts  of  sale  of  growing 
trees,  where  the  parties  did  not  contemplate 
that  they  were  to  be  immediately  severed 
from  the  soil,  that  such  sale  did  not  con- 
vert the  trees  into  personalty,  but  that  they 
still  adhered  to  and  formed  a  part  of  the 
realty,  whether  they  were  marked  for  Identi- 
fication or  not  This  rule  was  laid  down  In 
the  case  of  Asher  Lumber  Company  v.  Oor- 
nett,  68  8.  W.  974,  23  Ky.  Ijlw  Rep.  602,  ap- 
proved in  the  cases  of  Dlls  v.  Hatcher,  69  S. 
W.  1092,  24  Ky.  Law  Rep.  826,  and  Wiggins 
V.  Jackson,  73  8.  W.  779,  24  Ky.  Law  Rep. 
2189,  and  reafiBrmed  in  the  recent  case  of  Bell 
County  Land  &  Coal  Company  v.  Moss,  97  S. 
W.  354,  30  Ky.  Law  Rep.  6.  Should  these 
trees  be  treated  as  realty  or  personalty?  Un- 
questionably, if  the  parties  to  the  original 
contract  had  in  contemplation  their  imme- 
diate severance  from  the  soli,  then  they  were 
personalty;  and,  treating  the  word  "immedi- 
ate" as  a  relative  term,  they  contemplated 
that  proceeding  as  fast  as  they  could  reason- 
ably be  expected  to,  it  would  require  the  full 
length  of  the  10  years  to  remove  said  timber 
from  the  land,  and  that  they  therefore  in- 
serted In  the  contract  of  sale  the  time  which 
they  regarded  as  reasonable  for  this  purpose, 
to  wit,  10  years.  This  Is  the  contention  of 
appellants. 

For  appellee  it  Is  urged  that  the  parties 
to  the  original  contract  did  not  treat  these 


trees  as  personalty,  and,  as  evidence  of  tfant 
fact  they  had  the  writing  evidencing  the  con- 
tract of  sale  prepared  and  executed  in  due 
form  as  a  deed  to  realty,  and  that  after  its 
execution  it  was  placed  on  record,  as  any  oth- 
er deed  conveying  realty  would  be.     These 
circumstances  tend  most  strongly  to  support 
the  contention  of  appellee.    In  order  to  com- 
ply with  the  statutory  provisions  in  every  re- 
tfject,  all  that  would  have  been  necessary 
would  have  been  to  have  the  deed  of  sale  re- 
duced to  writing.    The  statute  does  not  re- 
quire that  it  be  recorded.     The  contempo- 
raneous construction  placed  upon  their  con- 
tract by  the  parties,  as  evidenced  by  the  con- 
tract itself,  is  entitled  to  much  weight    Aa 
stated  in  the  case  of  Asher  Lumber  Company 
V.  Gomett  above  referred  to,  "the  contract  of 
sale  in  this  case  left  the  trees  a  part  of  the 
real  estate,  and  this  seems  to  have  been  the 
Idea  of  the  parties  interested,  as  they  execut- 
ed a  deed,  which  was  formally  acknowledged 
and  recorded."     In  the  original  deed  from 
Coffees   to    Hungerford   tiie   timber   is   not 
identlfled  further  than  the  statement  that  It 
passes  title  to  all  white  oak  trees  growing 
on  the  land,  18  Inches  or  more  in  diameter, 
and  the  marking  of  the  trees  was  to  be  done 
thereafter,  and  this  idea  appears  to  have  been 
carried  out,  as  they  were  blazed  and  marked 
shortly  after  this  sale  and  conveyance.    In 
the  case  of  Wiggins  v.  Jackson  the  sale  was 
by  parol,  and  the  timber  was  to  be  removed 
within  two  years,  and  therein  this  court  said: 
"Standing  timber  Is  a  part  of  the  realty. 
It  was   not  sold   in   contemplation  of  im- 
mediate separation  from  the  soil,  and  there- 
fore the  case  is  not  within  the  rule  announced 
by  this  court  In  the  case  of  Cain  v.  McGuIre, 
18  B.  Mon.  341,  and  Byassee  v.  Reese,  4  Meta 
872,  83  Am.  Dec.  481."     It  may  be  stated 
that  in  passing  upon  various  questions  In- 
volving the  sale  of  standing  timber  that  have 
come  before  this  court,  where  the  sale  Is  made 
in  contemplation  of  the  timber's  being  cut 
immediately  and  separated  from  the  soil,  it 
Is  treated  as  personalty ;- but  where  it  was 
not  In  the  contemplation  of  the  parties  that 
it  should  be  immediately  cut  or  severed  from 
the  soil,  then  it  is  to  be  treated  as  realty. 
We  are  of  opinion  that  if  no  time  be  fixed  in 
the  contract  of  sale  for  the  severance  and  re- 
moval of  the  timber,  then  It  must  be  done, 
if  it  is  to  be  treated  as  personalty  within  a 
reasonable  time.    This  court  has  held  that  'i 
years  Is  not  a  reasonable  time,  and  If  two 
years  Is  not  most  surely  the  contention  of  ap- 
pellants that  10  years  is  a  reasonable  time 
must  fall.   If  the  parties,  by  agreement  could 
extend  the  time  10  years  in  a  contract  and 
thereby  make  It  reasonable,  they  could,  with 
as  much  propriety,  extend  it  SO  years,  and 
say  that  that  was  a  reasonable  time. 

We  come  next  to  a  consideration  of  the 
second  question  involved  in  this  litigation, 
and  that  is,  without  regard  to  the  character 
of  the  property  which  these  trees  assumed. 
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and  treating  them  as  either  realty  or  pertmn- 
«ilty,  did  any  title  to  this  timber  pass  from 
Hungerford  to  Bosengrant,  as  against  appel- 
lee, an  Innocent  purchaser  for  value?  The 
title  was  In  Hungerford,  and  was  of  record. 
The  only  evidence  of  title  which  Roeengrant 
bad  was  the  Indorsement  on  the  ba<^  of  the 
deed  from  Coffees  to  Hungerford,  and  this 
indorsement  was  never  acknowledged  or  re- 
corded, and  there  Is  not  the  slightest  claim 
that  appellee,  or  Marr  and  Herbert,  from 
whom  he  acquired  title,  had  any  notice  what- 
ever that  Rosengrant  had  purchased  or  was 
claiming  said  property.  As  above  stated,  this 
memorandum  on  the  back  of  the  Coffee  deed 
was  sufficient  to  pass  title  as  between  Hun- 
gerford and  Rosengrant,  as  it  complied  fully 
with  subsection  13,  {  1409,  Ky.  St  1903. 
Prior,  however,  to  this  sale  by  indorsement 
on  the  back  of  the  deed,  the  trees  had  been 
blazed  and  branded  as  aforesaid,  and  in 
order  to  protect  hhnself,  and  give  vitality  and 
life  to  his  purchase,  Rosengrant  should  have 
complied  at  once  with  subsection  14  of  sec- 
tl<m  1409,  which  Is  as  follows:  "Whenever 
any  timber  has  been  branded  by  the  seller  or 
by  another  with  his  consent,  with  the  brand 
of  the  purchaser  or  other  i)er8on  or  corpora- 
tion, then  the  title  to  said  timber  shall  at 
oDoe  pass  to  the  person  or  corporation  whose 
brand  is  thus  placed  upon  it,  but  this  shall 
not  affect  the  rights  of  the  contracting  par- 
ties with  resi>ect  to  the  payment  of  the  pur- 
chase money."  The  purpose  of  this  statute 
we  assume  was  to  protect  bona  fide  and  in- 
nocent purchasers.  Had  Rosengrant,  follow- 
ing his  purchase,  branded  these  trees,  It 
would  have,  at  least,  had  the  effect  of  putting 
prospective  purchasers  from  Hungerford  up- 
on notice,  but  he  took  no  step  whatever  to  in- 
form the  public  or  prospective  purchasers 
that  he  had  any  Interest  whatever  in  said 
timber  In  question.  The  written  memoran- 
dum on  the  back  of  the  original  deed  was 
the  only  evidence  of  the  transaction  between 
himself  and  Hungerford,  and  this  he  kept  in 
bis  po<&et  At  common  law  the  rule  was 
that  a  sale  of  i)ersonal  property,  unaccom- 
panied by  possession,  was  void  as  to  innocent 
purchasers  without  notice.  This  same  rule 
is  now  recognized  and  enforced  by  courts  of 
last  resort  generally.  Subsection  13,  above 
stated,  was  compiled  with ;  but  the  provisions 
of  subsection  14,  above  referred  to,  were  not 
complied  with,  and  the  trees  were  not  brand- 
ed or  marked,  evidencing  their  sale  and  sym- 
bolical delivery.  The  title  was  not  perfected 
In  the  purchaser  so  as  to  protect  him  against 
the  rights  of  an  Innocent  purchaser,  and  in 
the  absence  of  some  mark  or  brand  upon  the 
trees  to  notify  a  prospective  purchaser  of 
their  symbolical  delivery  the  possession  re- 
mained In  the  original  owner,  and  therefore 
the  transaction  falls  within  the  provisions  of 
section  1906,  Ky.  8t  1903,  which  Is  as  fol- 
lows: "Every  voluntary  alienation  of  or 
charge  upon  personal  property,  unless  the 
ectnal  possession.  In  good  faith,  accompanies 
106  8.W.-64 


the  same,  shall  be  void  as  to  a  purchaser 
without  notice,  or  any  creditor,  prior  to  the 
lodging  for  record  of  such  transfer  or  charge 
In  the  office  of  the  county  court  for  the  coun- 
ty where  the  alienor  or  person  creating  the 
charge  resides." 

Neither  appellee  nor  those  under  whom  he 
claims  at  the  date  of  their  purchase  bad  any 
notice  whatever  that  appellants  were  claim- 
ing title  to  the  property  in  litigation.  They 
were  Innocent  purchasers  for  value,  and  un- 
der section  1908,  above  referred  to,  are  pro- 
tected In  their  purchase,  even  If  the  conten- 
tion of  appellants  is  correct,  and  the  timber 
regarded  as  personal  property.  If  it  is  re- 
garded as  realty,  then  appellee  is  protected 
In  his  purchase  under  section  496  of  the 
Kentucky  Statutes  of  1903,  wherein  it  is  pro- 
vided: "No  deed  or  deed  of  trust  or  mort- 
gage conveying  a  legal  or  equitable  title  to 
real  or  personal  estate  shall  be  valid  against 
a  purchaser  for  a  valuable  consideration, 
without  notice  thereof,  or  against  creditors, 
until  such  deeds  shall  be  acknowledged  or 
proved  according  to  law,  and  lodged  for  rec- 
ord." Appellant  Rosengrant  does  not  claim 
that  he  ever  received  a  deed  from  Hungerford 
to  the  timber  in  question,  and  hence,  of 
course,  could  not  have  complied  with  the  pro- 
visions of  section  496,  above  referred  to.  So 
that,  considering  the  trees  in  question  as  eith- 
er realty  or  personalty,  the  claim  and  con- 
tention of  appellants  thereto  must  fall,  In  as 
much  as  the  record  clearly  establishes  the 
fact  that  appellee  was  an  innocent  purchaser 
thereof  for  value.  At  the  time  that  appellee 
and  those  under  whom  he  claims  made  their 
respective  purchases  the  record  evidence 
showed  that  the  title  to  this  timber  was  In 
their  Immediate  grantor.  By  the  record  he 
traces  a  perfect  chain  of  title  back  to  the 
original  grantors,  Coltee  and  others,  where- 
as appellants  trace  their  title  back  to  Rosen- 
grant, and  there  Is  no  record  evidence  what- 
ever connecting  his  title  with  that  of  Hunger- 
ford, and  the  CofTees,  from  whom  he  pur- 
chased. 

Perceiving  no  error  In  his  ruling,  the  judg- 
ment of  the  'lower  court  is  affirmed. 


CRAWFORD  V.  HURD. 
(Court  of  Appeals  of  Kentucky.    Jan.  15,  1908.) 

1.  REPiiKViN—BviDENCB— Admissibility. 

In  an  action  to  recover  a  grocery  stock  de- 
livered under  a  contract  for  exchange  for  a  lot, 
which  defendant  failed  to  convey  to  plaintiff, 
having  previously  deeded  it  to  another,  the  deed 
was  admissible  on  plaintiff's  part 

2.  SAMB— SUFFICIKNCT   OF   EVIDENCE. 

In  an  action  to  recover  a  grocery  stock 
delivered  under  a  contract  for  exchange  for  a  lot, 
whidl  defendant  failed  to  convey  to  plaintiff, 
having  previously  deeded  it  to  another,  evidence 
Md  to  sustain  a  verdict  for  plaintiff. 

[Bd.  Note. — For  cases  in  point  see  Gent  Dig. 
vol.  42,  Replevin,  §§  292-295.] 

8.  SAI.EB— Fraud— Recovebt  of  Goods. 

Generally,  where  a  contract  has  been  ob- 
tained by  fraud,  the  proper  remed.T  is  a  suit  to 
rescind,  but  one  from  whom  goods  have  been,  pur- 
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diased  throaKh  fnnclalent  representationa.  opon 
discovering  the  fraud,  may  elect  to  treat  the 
ccmtract  aa  a  nullity,  and  sue  to  recover  the  q>e- 
dfic  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
-vol.  43,  Sales,  H  282,  8^.] 

Appeal  from  Circoit  Court,  Campbell 
Ootmty. 

"Not  to  be  officially  reported." 

Action  by  A.  O.  Htird  against  0.  D.  Craw- 
ford. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Hodge  &  Wolff,  for  appellant  John  S. 
Roebuck,  Jr.,  tor  appellee. 

CARROLL,  J.  In  March,  1906,  appellee 
Hurd  sold  and  conveyed  to  appeHant,  Craw- 
ford a  stock  of  groceries  and  merchandise  at 
a  price  amounting  to  the  aggregate  of  what 
the  invoice  of  the  goods  might  show,  and  the 
fixtures  for  $300.  Hurd,  it  seems,  beUeved 
that  the  total  value  of  the  stock  would  be 
$1,700,  or  $1,800.  In  payment  therefor  Hurd 
agreed  to  take  a  dty  lot  owned  by  Crawford 
at  a  valuation  of  $3,000;  Hurd  assuming  to 
pay  incumbrances  amounting  to  $2,000.  This 
left  a  balance  of  $1,000  due  by  Hurd  on  the 
lot,  for  which  Crawford  was  to  receive  cred- 
it on  the  amount  due  Hurd.  for  the  groceries, 
and  the  remainder  of  the  purchase  money,  if 
any,  was  to  be  paid  by  Crawford  in  trade, 
in  cash,  and  by  the  execution  of  notes.  Craw- 
ford agreed  as  a  part  of  the  contract  to 
execute  a  deed  to  Hurd.  In  April,  1906, 
Hurd  brought  this  suit  against  Crawford, 
under  section  180  of  the  Civil  Code  of  Prac- 
tice, alleging  that  he  was  the  owner  of  and 
entitled  to  the  possession  of  the  groceries, 
that  Crawford  had  wrongfully  detained  them 
since  the  date  of  the  contract,  and  obtained 
an  order  of  delivery.  Hurd  executed  a  Itond 
under  section  188  of  laie  Civil  Code  of  Prac- 
tice, and  retained  possession  of  the  p^Qoperty 
taken  under  the  order  of  delivery.  Crawford 
filed  an  answer,  denying  that  Hurd  was  the 
owner  of  the  property  or  that  it  was  wrong- 
fully detained.  Afterwards  be  filed  a  sap- 
plemental  answer,  setting  out  that  In  Octo- 
ber, 1906,  he  offered  to  deliver  the  posses- 
sion of  the  stock  of  groceries  to  Hurd,  who 
refused  to  accept  tbem;  and,  further,  that  he 
was  the  owner  of  the  groceries,  but  was 
ready  and  willing  to  have  the  contract  re- 
scinded, and  each  party  placed  In  the  posi- 
tion he  occupied  before  the  contract  was 
made.  A  reply  was  filed  to  this  supplemental 
answer,  stating,  among  other  things,  that 
Crawford  falsely  and  fraudulently  represent- 
ed to  Hurd  at  the  time  the  contract  was 
made  that  he  was  the  owner  of  the  lot,  and 
that  It  was  free  from  Incumbrances,  except 
those  mentioned  in  the  contract,  and  that,  by 
misrepresentation  and  fraud,  he  induced 
Hurd  to  enter  into  the  agreement  and  ex- 
change his  groceries  for  the  lot,  when,  in 
fact,  Crawford  had  no  title  to  the  lot,  and 
consequently  obtained  no  title  to  the  grocer- 
ies; that  be  had  demanded  a  deed  to  the  lot, 


which  Crawford  failed  to  make.  He  fnr 
ther  stated  that  the  stock  of  goods  and  prop- 
erty sold  by  him  to  Crawford  was  appraised 
by  representatives  of  each  of  the  parties  at 
the  sum  of  $1,168,  but  that  Crawford  bad 
sold  a  quantity  of  the  groceries  and  con- 
verted same  to  his  own  use.  By  consent  tlie 
affirmative  matter  in  the  reply  was  contro- 
verted of  record,  and  upon  a  trial  before  a 
Jury  appellee  Hurd  obtained  a  verdict  for 
$1,000.  A  new  trial  is  sought  by  appeHant 
upon  the  ground  that  the  court  erred  In  ad- 
mitting testimony  aa  to  Crawford's  title  to- 
the  lot,  in  refusing  and  giving  instructions, 
and  that  the  verdict  was  contrary  to  the  evi- 
dence. 

Appellant  and  appellee  are  the  only   -wit- 
nesses who  testified.    Appellee  testified  ttaat 
the  invoice  of  the  stock  of  goods  sbo^red 
their  value   to   be  $1,158,   and  that  Craw- 
ford took  possession  of  the  groceries  at  once; 
that  he  demanded  a  deed  from  Crawford,  but 
he  did  not  furnish  any,  and  also  demanded 
the  groceries  back,  but  Crawford  refused  to- 
give  them  up;  that,  before  the  contract  -was 
made,  Crawford  had  conveyed  the  lot  to  one- 
Snyder  by  fee-simple  deed,  which  deed  was, 
over  the  objection  of  appellant,  introduced  as 
evidence;  that  Crawford  had  disposed  of  tbe 
stock  of  goods,  but  had  never  paid  him  any- 
thing, except  about  $130;  that,  when  the  con- 
tract was  made,  Crawford  told  him  that  be 
owned  the  lot  and  had  good  title  to  it,  and 
that  he  did  not  know  any  better,  or  that  tbe 
title  was  in  Snyder  until  some  time  after 
Crawford  had  taken  possession  of  the  stock 
of  goods,  and,  when  he  discovered  that  Cra^r- 
ford  did  not  own  the  lot,  he  demanded  tbe 
goods.     Appellant,  Crawford,  in  his  behalf, 
stated  that  Hurd  fully  understood  that  tbe 
title  to  the  lot  was  in  Snyder,  who  was  hold- 
ing it  in  trust  for  him,  Crawford;  that  tbe 
Inventory  of  the  stock  of  goods  was  improp- 
erly taken,  and  only  amounted  to  $700;  that 
Hurd  had '  never  demanded  a  deed  to  tbe 
lot,  and  owed  him  for  groceries  and  clalnw 
paid  $1S8;  that  tbe  stock  of  goods  was  old, 
and  many  of  them  were  worthless. 

Appellant  asked  tbe  court  to  Instruct  the- 
Jury  to  find  for  him,  unless  they  beUeved 
from  the  evidence  that  he  entered  into  a  con- 
tract with  the  intent  to  defraud  Hurd;  and 
that,  if  they  found  for  Hurd,  they  should 
only  find  the  value  of  tbe  stock  of  goods, 
subject  to  a  credit  by  the  amount  received 
by  Hurd.  Tbe  court  refused  to  give  this 
instruction,  which  was  the  only  one  request- 
ed, and  upon  its  own  motion  instructed  the 
Jury  as  follows:  "If  the  Jury  believe  from 
all  the  evidence  that  the  defendant  agreed 
and  promised  the  plaintiff  to  convey  to  him 
a  certain  lot  in  Newport,  Ky.,  in  payment  of 
the  stock  of  groceries  in  controversy,  and 
that  the  defendant  concealed  from  plaintiff 
the  fact  that  be  was  not  the  owner  of  the- 
lot,  then  be  came  wrongfully  in  possession 
of  the  stock  of  groceries,  and  the  Jury  abonlit 
find  for  plaintiff,  not  exceeding  $1,160;  cub- 
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Ject  to  a  credit  of  |168;  otherwise,  for  the 
defendant"  To  this  instructioii  appellant 
objected.  It  will  be  seen  from  the  pleadings 
and  evidence,  which  are  very  brief,  that  the 
only  lasnea  between,  the  parties  were  (1)  the 
▼alue  of  the  goods  and  the  credit  to  which 
appellant  was  entitled;  (2)  whether  appellant 
practiced  a  fraud  upon  appellee  In  represent- 
ing to  him  that  he  was  the  owner  of  the  lot 
when  in  fact  he  was  not  It  is  conceded  that 
appellant  was  not  the  owner  of  the  lot  nor 
did  he  at  any  time  offer  to  tender  to  appel- 
lee a  deed  for  same.  There  was  no  error  la 
the  admission  or  rejection  of  testimony.  The 
instruction  given  by  the  court  presented  to 
the  Jury  the  only  Issue  in  the  case;  and,  al- 
though the  evidence  is  conflicting  In  some  re- 
spects, the  verdict  of  the  Jury  is  not  against 
the  weight  of  the  evidence.  Generally  speak- 
ing, where  a  contract  has  been  obtained  by 
fraud,  the  proper  remedy  is  a  suit  to  rescind 
the  contract;  but  a  vendor  from  whom  goods 
have  been  purchased  by  meana  of  fraudulent 
representations,  upon  discovering  the  fraud, 
may  elect  to  treat  the  contract  as  a  nullity, 
and  bring  an  action  for  the  recovery  of  the 
specific  property.  Diets  t.  Satcllffe,  80  Ky, 
050. 

Perceiving  no  error  In  the  record,  the  judg- 
ment is  affirmed. 


P'SIMER  V.  STEELE  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  16,  190&) 

1.  WII.L9— PBOBATV— CONCLUSIVEKKSB. 

The  prolMte  of  a  will  Is  conclnsive  in  a  sub- 
aeqnent  action  l>etween  adverse  claimants  of 
land,  and  evidence  that  the  will  probated  was 
not  the  will  of  testator  and  contradicting  the 
same,  and  of  decIarationB  by  testator  as  to  what 
be  Intended  to  do  with  his  property,  cannot  be 
considered. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  49,  Wills,  tS  911-916.] 

2.  Sam»— Evidence— iDENTinoATioN  or  Pbop- 

EBTT. 

Proof  may  be  heard  to  show  what  testator 
'  meant  by  the  words  "my  home  farm." 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wilis,  {{  1047-1052.] 

Appeal  from  Circuit  Court  Carter  County. 

"Not  to  be  officially  reported." 

Action  between  Margaret  P'Simer  and  3. 

H.  Steele  and  others.    Judgment  for  Steele 

and  others,  and  P'Simer  appeals.    Affirmed. 

H.  Tj.  Woods  and  K.  H.  Paynter,  for  ap- 
pellant   Theobald  &  Theobald,  for  appellees. 

HOBSON,  J.  WUIiam  Clark  died  In  the 
year  1876,  a  resident  of  Carter  county,  leav- 
ing a  will.  The  will  was  lost  but  a  copy  of 
it  was  probated  in  the  barter  county  court 
He  owned  at  his  death  something  over  200 
acres  of  land  lying  In  one  body,  and  on  which 
be  resided.  The  house  In  which  be  lived  was 
on  what  was  known  as  the  "Locker  tract" 
This  tract  contained  123  acres.  In  addition 
to  tblB,  he  had  what  was  known  as  the  "Scott 
tract,"  ot  60  acres,  and  two  patents  which  be 


had  taken  out  one  of  100  acres  and  the  other 
of  50  acres.  All  of  these  tracts  aggregated 
S23  acres,  lying  in  one  body;  but  off  of  this 
he  had  sold  80  acres,  leaving  243  acres,  if  all 
of  the  boundaries  had  been  distinct,  but  the 
different  tracts  lapped  one  on  the  other,  so 
that  be  had,  In  fact,  something  less  than  240 
acres.  This  was  all  the  land  he  had.  It  was 
known  as  the  "Clark  farm,"  and  had  been  so 
known  for  many  years  before  his  death.  It 
lay  all  In  one  body,  and  was  used  by  him  as 
one  farm  without  regard  to  the  sources  of 
title.  He  left  a  widow,  three  sons,  and  six 
daughters  surviving  him.  Appellees  claim 
title  in  the  land  through  the  widow  and  the 
three  sons.  Appellant  claims  title  to  It 
through  the  daughters.  The  controversy 
turns  on  the  proper  construction  of  his  will, 
which  as  probated  in  the  county  court  is  In 
these  words: 

"In  the  name  of  God  Amen. 

"I,  Wm.  Clark,  of  the  county  of  Carter  and 
state  of  Kentucky,  l>elng  of  sound  mind  and 
memory,  and  considering  the  uncertainty  of 
this  frail  and  transitory  life  do  therefore 
make,  ordain,  publish  and  declare  this  to  be 
my  will  and  testament  that  is  to  say.  First 
after  all  my  lawful  debts  are  paid,  and  dis- 
charged, the  residue  of  my  estate,  real  and 
personal,  I  give,  bequeath  and  dispose  of, 
as  follows  to-wit: 

"To  my  beloved  wife  Mary  Clark,  the  land 
and  appurtenances,  situated  thereon,  known 
and  described  as  my  Home  Farm,  lying  and 
being  on  Tygarts  creek,  in  the  county  of  Car- 
ter and  state  of  Kentucky.  If  she  shall 
survive,  she  is  to  have  full  control  of  said 
land  In  and  during  her  natural  life  and  at 
ber  decease  the  land  is  to  be  divided  equal- 
ly among  my  three  sons,  James  M.  Clark, 
Wm.  Clark,  and  Thomas  M;  Clark.  Thomas 
M.  Clark,  is  to  have  a  roan  filly,  about  one 
year  old,  and  immediately  after  the  decease 
of  my  wife,  Mary  Clark,  all  of  my  personal 
property  is  to  be  equally  divided  between  my 
six  daughters,  Nancy  J.  Nolen,  Margaret 
P'Simer,  Ann  Harris,  Louisa  Duncan,  Lucin- 
da  Ramey,  and  Susan  D.  Clark.  Likewise  I 
make,  constitute  and  appoint  Harvey  Hender- 
son to  be  executor,  of  this  my  last  will  and 
testament  hereby  revoking  all  former  wills 
by  me  made.  In  witness  whereof,  I  hereunto 
subscribe  my  name,  affix  my  seal,  the  6tb  day 
of  July,  in  the  year  of  our  Lord,  one  thous- 
and eight  hundred  and  seventy-one. 

"Wm.  Clark." 

The  proof  for  the  appellant  on  the  trial  was 
that  William  Clark  always  called  the  Locker 
tract  his  home  place,  and  that  the  rest  of 
the  land  was  not  known  as  his  home  place. 
The  proof  for  appellees  was  to  the  effect  that 
the  whole  body  of  land  was  known  as  the 
"Clark  farm,"  and  was  recognized  as  bis 
home  place.  The  circuit  court  sustained  the 
latter  view,  and  of  this  appellant  complains. 
Appellant  introduced  some  proof  to  the  ef- 
fect that  the  copy  probated  was  not  the  will 
of  William  Clark,  and  that  by  the  will  b< 
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left  to  his  danghtera  all  the  land,  except  the 
Locker  tract  She  also  offered  proof  of  dec- 
larations by  Olark  as  to  what  he  intended  to 
do  with  his  property.  None  of  this  latter 
evidence  can  be  considered.  When  the  copy 
was  offered  for  probate  In  the  county  court  in 
1876,  the  question  was  presented  whether  It 
was  the  will  of  William  Clark,  and  the  court 
having  determined  that  it  was  his  will,  and 
DO  appeal  having  been  taken  from  that  Judg- 
ment, it  is  conclusive  on  all  the  parties ;  for  It 
was  incumbent  on  all  the  parties  then  to 
present  their  case  as  to  what  was  the  will 
of  William  Clark.  The  court  determined  that 
the  paper  above  copied  was  tils  will ;  and,  if 
proof  could  now  be  heard  contradicting  the 
probated  paper,  the  Judgment  of  courts  pro- 
bating wills  would  be  of  little  value. 

But,  while  proof  cannot  be  heard  to  con- 
tradict the  paper,  proof  may  be  heard  to 
show  what  was  meant  by  the  words  "my 
home  farm."  Such  proof  does  not  contradict 
the  paper.  It  only  shows  the  application  of 
the  words  of  the  will.  The  circuit  court, 
therefore,  properly  admitted  the  evidence 
as  to  what  was  known  as  the  "home  farm." 
The  evidence  on  this  subject  was  very  con- 
flicting, but  perhaps  preponderated  somewhat 
in  f&vor  of  appellee.  It  is  clear  that  Clark 
owned  no  land  at  his  death  but  the  tract  on 
which  he  resided.  We  conclude,  also,  that  he 
did  not  die  intestate  as  to  any  part  of  his 
property.  He  first  directs  that  his  debts  shall 
be  paid.  Then  follow  these  words:  "The 
residue  of  my  estate,  real  and  personal,  I 
give,  bequeath  and  dispose  of  as  follows." 
In  the  next  clause  he  names  the  land  "known 
and  described  as  my  home  farm."  This  land 
is  evidently  what  he  had  in  mind  in  the  pre- 
ceding clause  when  he  used  the  words"  resi- 
due of  my  est&te,  real  and  personal."  He 
intended  to  give  his  wife  a  life  estate  In  the 
land  on  which  he  lived,  and  that  at  her  death 
it  should  be  equally  divided  between  the 
three  sons.  All  of  his  personal  property  he 
left  to  his  six  daughters.  The  will,  there- 
fore, disposed  of  bis  entire  estate. 

Judgment  affirmed. 


CHIPMAN  et  al.  ▼.  TURNER,  DAT  ft  WOOI/- 

WORTH  MTG.  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  21,  1908.) 
Masteb  and  Sbbvart— Contract  fob  Serv- 
ices— Termination. 

Where  a  corporation  contracted  to  employ 
plaintiff  as  its  sales  agent  for  five  years,  reserv- 
ing no  right  to  discharge  him  in  the  meantime, 
it  is  liable  to  him  for  breach  of  the  contract  by 
discharging  him  at  the  end  of  one  year  solely 
because  it  had  merged  its  business  Into  a  com- 
bination with  competitors  formed  by  a  new  cor- 
poration; thus  rendering  his  services  unneces- 
sary. 

IBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  §§  23,  24.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 
"Not  to  be  officially  reported." 
Action    by    H.    S.    Chipman    and    others 


against  the  Turner,  Day  &  Woolworth  Mann- 
factnring  Company  and  the  Turner,  Day  & 
Woolworth  Handle  Company,  dismissed  by 
plaintiff  as  to  the  latter.  From  a  Judgment 
for  the  manufacturing  company,  plaintiffs 
appeal.    Reversed  and  remanded. 

James  Quarles  and  Richards  &  Quarlea, 
for  appellants.  Trabue,  Doolan  &  Cox  and 
Chas.  H.  Shields,  for  appellee. 

O'REAR,  C.  J.  This  action  for  damages 
for  the  breach  by  the  appellee  was  based  up- 
on the  following  written  contract:  "This 
agreement,  made  the  11th  day  of  May,  1900, 
between  Turner,  Day  &  Woolworth  Mfg.  Co., 
manufacturers  of  hickory  handles,  of  Louis- 
ville, Kentucky,  U.  S.  A.,  and  H.  S.  Ghlpman, 
manufacturers'  agent,  of  Sldn^,  N.  8.  W., 
Australia,  witnesseth:  The  iMirties  of  tbe 
first  part  constitute  and  appoint  the  party  of 
the  second  part,  their  sole  and  exclusive 
agent  for  the  sale  of  their  manufacture,  ta 
the  Colonies  of  Australia,  Tasmania  and  New 
Zealand,  for  the  term  of  five  (5)  years  from 
datb  They  agree  to  supply  sufficient  cata- 
logues, price  lists,  and  advertising  matter  to 
properly  conduct  the  business.  The  prices 
(which  may  be  changed  from  time  to  time) 
are  to  be  f .  a  b.  vessel  New  York,  and  sub- 
ject to  change  only  after  sixty  (00)  days* 
notice  to  the  party  of  the  second  part,  and 
it  is  agreed  that  tbe  party  of  tbe  second 
part  Is  always  to  have  tbe  benefit  of  the 
lowest  T.  D.  &  W.  list  that  exists  for  tbe 
markets  named.  The  parties  of  the  first  part 
agree  to  pay  to  the  party  of  the  second  part 
a  commission  of  five  per  cent  on  all  8hii>- 
ments  to  said  territory,  whether  orders  axe 
received  through  him  direct  or  through  Us 
agents,  direct  from  the  buyer,  through  com- 
mission agents  of  U.  S.  A.,  or  the  customers' 
British  agents.  Said  commission  to  be  made 
up  and  paid  quarterly  of  each  year.  This 
agreement  does  not  contemplate  that  the 
party  of  the  first  part  shall  pay  the  party  of 
the  second  part  commission  on  such  orders 
as  do  not  originate  through  the  party  of  the 
second  part  or  his  agents  during  the  first 
two  years  of  this  contract  The  party  of  the 
second  part  agrees  not  to  market  the  goods 
of  any  other  manufacturer  of  handles;  but 
to  use  his  best  endeavors  in  every  way  to 
market  the  goods  and  promote  the  Interests 
of  the  party  of  the  first  part  The  parties  of 
the  fliBt  part  agree  to  draw  upon  such 
parties  in  Australia  as  their  agent  may 
nominate  as  worthy  of  such  terms  at  ninety 
days'  sight  with  instructions  that  documents 
be  delivered  on  acceptance  of  draft,  if  so 
desired,  but  for  such  goods  as  the  party  of 
the  second  part  requires  for  his  own  use  in 
the  promotion  of  this  contract  he  is  to  pay 
for  by  cash  in  New  York,  unless  other  terms 
shall  be  agreed  upon.  Turner,  Day  &  Wool- 
worth  Mfg.  Co.,  by  C.  M.  Oartb,  Pres.  H.  S. 
Chipman."  H.  8.  Chipman  represented  tbe 
Turner,   Day   &   Woolworth  Manufacturing 
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Company  under  this  contract  In  Australia 
and  tbe  other  countries  named  nntll  June, 
1901,  when  they  'wrote  him  a  letter,  saying 
that  a  oxnblne  of  handle  factories  was  about 
to  be  formed,  that  they  wonld  probably  be  In 
the  combine,  and,  if  so,  that  hla  further  ser- 
Tlces  wonld  be  dispensed  with.  A  few  we^s 
later  they  wrote  him  that  the  combine  had 
been  formed,  and  revoked  his  commission 
as  sales  agent  He  continued  to  send  In  or- 
ders for  a  while;  but,  as  they  were  de- 
clined upon  the  sole  ground  that  he  no  longer 
represented  the  manufacturers,  he  ceased  to 
send  them  further  orders. 

The  appellee  is  an  Incorporated  company. 
It  had  certain  competitors  In  the  business  of 
manufacturing  and  selling  handles,  who  were 
also  Incorporated  companies.  The  combine 
was  elTected  by  the  several  coriwratlons  sell- 
ing out  their  plants,  stock,  and  good  will  to 
another  corporation,  styled  the  "Turner,  Day 
&  Woolworth  Handle  Company,"  composed 
In  the  main  of  all  the  stockholders  of  appel- 
lee company,  and  the  majority,  if  not  all,  of 
the  stockholders  of  the  other  companies  which 
had  been  absorbed.  In  addition  to  tbe  shares 
of  the  new  company  Issued  to  the  atock- 
holdera  of  the  old  companies,  which  were  ab- 
sorbed by  it,  it  paid  certain  cash  considera- 
tions to  some  of  the  old  companies  (but  not 
to  appellant).  Upon  tbe  formation  of  the 
new  company,  It  assumed  the  business  of 
each  of  the  old  constituents ;  the  latter  going 
Into  liquidation.  It  was  claimed  by  the  new 
concern  that  it  had  nothing  to  do  with  the 
agency  contracts  of  any  of  the  old  companies, 
and  it  refnsed  to  allow  Ghlpman  to  repre- 
sent it  in  selling  Its  product  under  bis  con- 
tract with  appellee.  Appellant  sued  appellee 
and  the  Turner,  Day  &  Woolworth  Handle 
Company,  alleging  the  merger  of  tbe  corpora- 
tions, charging  it  was  but  a  reincorporation, 
a  change  of  name  of  the  contracting  com- 
pany, and  sought  to  charge  both  with  tbe 
breach  of  the  contract  sued  on.  Before  the 
close  of  tbe  case,  tbe  enlt  as  against  the  new 
company  was  dismissed  without  prejudice  by 
appellant.  Tbe  verdict  of  the  Jury  was  for 
appellee  in  the  snit  against  the  other  defend- 
ant. Tbe  defense  was  (1)  that  Chipman  bad 
not  used  his  best  endeavors  to  sell  appellee's 
product  in  Australia;  and  (2)  that  he  had 
violated  tbe  contract  in  associating  himself 
with  a  representative  of  competitors  of  ap- 
pellee. Tbe  proof  heard  was  upon  these 
Issues.  The  principal  contention  of  appellant 
Is  that  the  verdict  la  flagrantly  against  the 
evidence.  Much  of  the  evidence,  and  by  far 
tbe  most  convincing  part  of  it,  is  shown  by 
tbe  correspondence  between  tbe  parties,  all 
of  which  Is  In  tbe  record.  There  Is  no  evi- 
dence that  appellant  did  not  diligently  repre- 
sent appellees  in  endeavoring  to  Introduce 
their  manufactures  in  his  country.  On  tbe 
contrary,  he  and  others  testified  that  he  did. 
Appellees  relied  upon  certain  circumstances 
in  evidence,  from  which  It  Is  argued  that  it 
was  shown  that  he  did  not     Tbe  circum- 


stance Is  that  appellee's  sales,  through  ap- 
pellant, after  the  first  eight  months  fell  oB 
considerably,  while  that  of  Its  competitors 
seems  to  have  held  up.  But,  if  the  premise 
were  true,  it  would  not  prove  that  appellant 
did  not  use  his  best  endeavors.  Tbe  fact  is 
that  there  Is  no  evidence  in  tbe  record  that 
appellee's  competitors  for  tbe  same  five  or 
stz  months  of  which  complaint  is  made  in 
this  case  (from  January  1901  to  July  1901) 
did  a  better  business  in  that  country  com- 
paratively than  appellee  did.  Tbe  figures 
given  by  them  cover  the  year,  and,  If  the  year 
is  taken,  then  appellee  also  showed  a  con- 
siderable gain,  more  In  per  cent,  than  its 
competitors  in  the  same  territory.  Nor  was 
there  any  proof  that  appellant  had  associated 
himself  with  a  rival  of  appellee.  On  tbe 
contrary,  tbe  evidence  wholly  disproves  the 
charge.  A  study  of  tbe  record  convinces  us 
that  the  trouble  was  that  appellee  and  Its 
competitors  went  into  a  combine,  the  pur- 
pose and  result  of  which  was  to  eliminate 
certain  expenses  and  other  factors  affecting 
their  profits,  among  them  being  several  sell- 
ing representatives  of  tbe  manufacturers. 
Appellant  was  on  that  ground  alone  dis- 
charged. We  bold  that  this  contract  protect- ' 
ed  blm  from  such  action,  or,  if  be  was  dis- 
charged, then  be  was  entitled  to  compensa- 
tion In  Ilea  of  his  commissions.  A  corpora- 
tion may  not  terminate  Its  contracts,  without 
a  stipulation  In  them  to  that  effect,  by  volun- 
tary liquidation,  or  merging  its  corporate 
existence  and  plant  with  others.  It  must 
comply  with  the  terms  of  its  contracts  with 
Its  employes,  or  pay  them  tbe  equivalent  in 
damages. 

The  argument  complained  of  by  appellant 
was  unauthorized  and  prejudicial.  The  ac- 
tion of  the  court  in  not  sustaining  appellant's 
objections  to  It  was  erroneous.  The  verdict 
is  palpably  against  tbe  evidence. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  herewith. 


LEXINGTON  RT.  CO.  v.  WOODWARD. 

(Court  of  Appeals  of  Kentucky.    Jan.  17,  1908.) 

1.  Stbeet  Railroads  —  Ikjubies  fbom  (col- 
lision—Actions— INSTBUCTIONS. 

In  an  action  for  personal  injuries,  caused  by 
a  collision  between  plaiDtiff'B  buggy  and  defend- 
ant's Street  car,  instructions  to  find  for  plaintiff, 
unless  the  motorman,  after  he  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  the 
danger  of  a  collision,  "used  such  means  as  were 
at  his  command"  to  avoid  it,  are  erroneous. 
whei«  it  appeared  that  tbeio  were  two  ways  of 
stopping  the  cai^-by  reversing  the  current  and 
by  applying  tlie  brake — since  the  jury  may  have 
been  misled  to  believe  that  he  did  not  use  both 
means  at  his  command,  and  that  he  was  negli- 
gent in  not  doing  so,  while  the  law  only  requu^a 
that  he  use  ordinary  care  in  the  exercise  of  the 
means  at  his  command  to  avoid  the  danger,  etc. 

2.  Same— Case  Required  as  to  Persons  T7s- 
iNO  Street. 

A  street  car  company  owes  to  those  having 
a  right  to  the  common  use  of  the  streets  with  it 
only  that  degree  of  caie  that  afperwm  of  ic^di- 
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nary  prudence  would  exercise  nnder  lUce  drcum- 
stancea. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  {  172.] 

i.  Dauaoes— Ezcsssivs  Davaoks— Pebsonai. 

iNJXTBlaS. 

Plaintiff  was  thrown  from  a  bugfcy  in  a  col- 
lision with  a  street  cat.  She  was  considerably 
braised  aboat  the  arm  and  hip,  thoagh  no  bones 
were  broken.  She  suffered  violent  pains  in  the 
hip,  leg,  arm,  bade,  and  head,  and  was  confined 
to  her  bed  for  about  two  montiis,  and  at  the  time 
of  the  trial,  a  year  or  more  after  the  injiiry, 
was  still  snffering  severely  as  a  result  thereof. 
Held  that  $3,000  damages  was  excessive,  in  the 
absence  of  evidence  that  the  injury  was  perma- 
nent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  ;§  357-3SiS.l 

4.  Witnesses  —  IxFEAcmfENT  —  Contradic- 
tion—Party's  Contradictory  Plbadinos. 
The  rule  that,   wheee  a  witness  who  has 
verified  a  pleading  makes  statements  which  con- 
tradict or  are  at  variance  with  its  allegations, 
the  pleading  may  be  read  to  the  jury  to  affect 
the  witness  credibility,  does  not  apply  to  an  un- 
verified pleading,   where  the  part   which   it  is 
proposed  to  read  has  been  expressly  withdrawn. 
[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  i  1251.] 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  offlclally  reported." 

Action  by  Anna  Woodward  against  the 
Lexington  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

StoU  &  Bush  and  Morton,  Webb  &  Wilson, 
for  appellant  Maury  Kemper  and  W.  D. 
Nicholas,  for  appellee. 

I/ASSINO,  J.  A  reversal  of  this  Jndg- 
mmt  Is  asked  upon  three  grounds:  First, 
that  the  verdict  was  clearly  against  the  law 
and  evidence;  second,  that  the  damages 
awarded  plaintiff  are  excessive;  third,  be- 
cause of  the  court's  error  in  instructing  the 
Jury.  The  facts  of  the  case  are  as  follows: 
Mrs.  Woodward,  who  lived  in  the  country 
some  distance  from  the  city  of  Lexington, 
accompanied  by  her  daughter  and  little 
grandchild,  had  come  to  Lexington  for  the 
puTXKise  of  disposing  of  her  marketing.  She 
drove  from  Constitution  street  across  the 
street  car  track  on  Limestone  to  a  point  In 
front  of  Stansel's  grocery,  which  Is  some 
little  distance  south  of  the  intersection  of 
Constitution  and  Limestone  streets.  When 
she  stopped,  the  horse  was  standing  with 
his  bead  near  the  curb,  and  the  buggy  was 
out  some  distance  in  the  street.  Just  as 
she  was  In  the  act  of  alighting  from  the 
buggy,  the  hind  wheel  thereof  was  struck 
by  one  of  appellant  company's  cars,  and  she 
was  thrown  from  the  buggy  to  the  street,  and 
in  this  fall  sustained  the  Injury  upon  which 
she  bases  this  suit  It  Is  the  contention  of 
appellee  that  the  buggy  had  not  cleared  the 
track  when  she  was  run  into  and  injured, 
that  the  horse  was  standing  still  at  the  time 
that  the  car  ran  Into  her  buggy;  while,  on 
the  other  hand.  It  Is  the  contention  of  appel- 
lant company  that  after  the  horse  and  buggy 
had  crossed  and  cleared  the  track  and  stop- 


ped at  the  curb,  and  Just  as  the  car  approach- 
ed, the  horse  backed  the  buggy  upon  the 
track  so  suddenly  that  it  was  impossible  for 
the  agent  of  the  company  in  charge  of  the 
car  to  stop  same  In  time  to  prevent  the  ac- 
cident On  the  afternoon  of  this  same  day 
appellee  returned  to  her  home,  after  having 
received  medical  aid  from  a  physician  in  Lex- 
ington. She  was  later  attended  by  a  neigh- 
borhood doctor  at  her  home.  She  was  con- 
siderably bruised  about  the  arm  and  the  hip, 
thon^  no  bones  were  br(d{en.  She  com- 
plained of  violent  pains  In  the  hip,  leg,  arm, 
back,  and  head.  She  alleges  that  she  was 
confined  to  hw  bed  the  better  part  of  two 
months,  and  at  the  time  of  the  trial,  which 
was  some  year  or  more  after  the  date  of  the 
injury,  was  still  suffering  severely  as  a  re- 
sult thereof.  The  physician  who  treated  her 
at  the  time  of  and  immediately  after  the 
injury,  as  well  as  the  physician  who  examin- 
ed her  under  an  order  of  court  during  the 
trial,  testified  that  they  saw  no  evidence  re- 
sulting from  the  injury  that  would  lead  them 
to  believe  that  it  was  permanent  And  the 
neighborhood  doctor  who  treated  her  was 
unwilling  to  say,  from  his  examination  of 
her,  whether  she  was  permanently  injured  or 
not  So  that  of  the  three  doctors  who  had 
treated  and  examined  her  two  testified  posi- 
tively that  the  injuries  were  not  permanent 
and  the  third  refused  to  express  an  opinion. 
The  verdict  was  for  $3,000. 

Appellant  complains  of  all  of  the  instruc- 
tions given,  but  more  particularly  of  instruc- 
tions 1  and  2,  which  are  as  follows:  "(1) 
If  the  Jury  believe  from  the  evidence  that 
the  motorman  in  charge  of  defoidant's  car 
saw,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  that  there  was  danger,  un- 
less bis  car  should  be  slowed  up  or  stopped, 
of  said  car  and  the  buggy  In  which  the  plato- 
tiir  was  riding  colliding  with  each  other, 
and  if  the  Jury  further  believe  from  the  evi- 
dence that  after  said  motorman  saw,  or  could 
80  have  seen,  that  there  was  such  danger, 
he  could,  by  the  exercise  of  such  means  as 
were  at  his  command,  have  slowed  up  or 
stopped  said  car  in  time  to  avert  such  col- 
lision, and  If  the  Jury  further  believe  from 
the  evidence  that  by  reason  of  the  failure  on 
the  part  of  the  motorman  to  stop  said  car 
the  said  car  and  buggy  did  collide,  the  Jury 
should  find  for  the  plaintiff,  unless  the  Jury 
also  believe  from  the  evidence  that  the  plain- 
tiff was  guilty  of  negligence  by  backing  the 
horse  attached  to  the  vehicle  in  which  plain- 
tiff was  riding,  and  that  by  so  backing  said 
horse  said  collision  occurred,  and  when  but 
for  said  backing  of  said  horse  said  collision 
would  not  have  occurred;  or  the  Jury  should 
find  for  the  plaintiff,  even  if  the  plaintiff 
was  guilty  of  negligence,  as  herein  described, 
if  the  Jury  believe  from  the  evidence  that 
the  motorman  saw  that  there  was  danger  of 
his  car  and  plalntifTs  buggy  colliding,  unless 
said  car  should  be  slowed  up  or  stopped,  and 
that  he  saw  such  danger  a.f  a  time  when. 
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by  the  use  of  the  means  at  his  command,  he 
could  have  slowed  ap  or  stopped  said  car  In 
time  to  avert  said  oolUslon,  and  that  he  fail- 
ed to  use  such,  means  to  slow  up  or  to  stop  said 
car,  and  by  reason  of  such  failure  such  colli- 
sion occurred,  and  when  but  for  such  fail- 
ure such  collision  would  not  have  occurred. 
<2)  The  Jury  should  find  for  the  defendant, 
unless  the  ]uiy  believe  from  the  evidence 
that  the  motorman  In  charge  of  defendant's 
car  saw,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  that  there  was  danger  of  a 
collision  between  said  car  and  the  buggy  in 
which  plaintiff  was  riding  unless  said  car 
should  be  slowed  up  or  stopped,  and  that 
after  he  saw,  or  could  so  have  seen,  said 
danger  be  failed  to  use  the  means  at  his 
commaad  to  slow  up  or  stop  said  car  in  time 
to  avert  such  collision,  and  that  by  such 
failure  such  collision  occurred,  and  that  but 
for  Kadi  failure  such  collision  would  not 
have  occurred;  or,  if  said  motorman  did  fall 
to  use  reasonable  care  to  discover  such  dan- 
ger, yet  the  jury  should  find  for  the  defend- 
ant, if  the  jury  believe  from  the  evidence 
that  the  plaintiff  was  hegllgent  in  backing 
her  horse,  if  she  did  back  it  in  such  a  way 
as  to  contribute  to  cause  such,  collision,  and 
but  for  such  horse  being  so  l>acked  such  col- 
lision would  not  have  occurred.  But  the 
Jury  should  not  find  for  the  defendant  on  ac- 
count of  any  negligence  of  the  plaintiff,  if 
the  plaintiff  was  igailty  of  any  negligence^ 
if  the  motorman,  in  charge  of  car,  saw  the 
danger  of  a  collision  between  the  car  and 
the  buggy  at  a  time  when  he  could,  by  the 
use  of  the  means  at  his  command,  have 
slowed  up  or  stopped  said  car  in  time  to 
avert  such  collision."  It  will  be  observed 
that  In  each  of  these  instructions  the  Jury 
is  told  that  they  must  find  for  plaintiff,  un- 
'  less  they  believe  from  the  evidence  that  after 
the  motorman  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  the  danger  of 
a  collision  he  "used  such  means  as  were  at 
bis  command"  to  avoid  it.  By  neither  of 
these  Instructions  was  the  Jury  told  what 
degree  of  care  was  required  of  the  motorman 
after  he  discovered,  or  by  the  exercise  of  or- 
dinary care  could  have  discovered,  that  there 
was  danger  of  a  collision,  but  left  the  Jury 
to  speculate,  as  it  were,  upon  this  point,  and 
to  determine  for  themselves  what  degree  of 
care  he  was  required  to  exercise.  The  proof 
shows  that  there  were  two  ways  of  stopping 
the  speed  of  the  car,  one  by  reversing  the 
current,  and  the  other  by  applying  the  brake. 
Both  of  these  means  were  at  his  command, 
and  the  Jury  may  have  concluded  that  It  was 
Diligence  on  bis  part  to  fail  to  use  botli 
means,  whereas  the  law  only  requires  of 
him  that  he  use  ordinary  care  in  the  exercise 
of  the  means  at  his  command  to  avoid  the 
danger  after  It  is  discovered,  or  could,  by  the 
exercise  of  ordinary  care,  have  l>een  discov- 
ered by  him.  The  company  and  its  employes 
owe  to  passengers  the  highest  degree  of  care 
for  their  safety  and  to  avoid  Iqjuring  them; 


but  as  to  trespassers,  licensees,  and  others 
having  a  right  to  the  common  use  of  the 
streets  with  the  company  they  are  required 
to  exercise  only  that  degree  of  care  that  a 
person  of  ordinary  prudence  and  habits 
would  exercise  under  like  or  similar  circum- 
stances. The  Jury  may  have  concluded  tbat 
the  motorman  did  not  use  the  most  effective 
means  at  Ills  command,  or  that  he  did  not 
use  all  and  every  means  at  Ills  command  for 
stopping  the  car.  They  should  not  have  been 
left  to  speculate  upon  this  point,  but  should 
have  been  told  that  he  was  only  required  to 
take  such  steps  towards  stopping  the  car  as 
a  man  of  ordinary  care  and  prudence  would 
have  taken  under  the  same  or  similar  cir- 
cumstances. 

As,  in  our  judgment,  this  case  must  be  re- 
versed l>ecanse  of  the  error  in  the  Instruc- 
tions above  cited,  we  refrain  from  comment- 
ing upon  the  other  grounds  urged  for  reversal, 
farther  than  to  say  tbat  the  verdict  for  $3,- 
000  Is  excessive  in  this  case.  In  the  absence 
of  a  showing  that  the  Injury  is  permanent 
The  Jury  was  influenced,  no  doubt,  in  fixing 
this  verdict  as  high  as  they  did  by  reason 
of  the  fact  that  they  did  not  understand  from 
the  instructions  what  degree  of  care  was  re- 
quired of-  appellant's  motorman,  after  dis- 
covering appellee's  peril.  In  lieu  of  the  In- 
structions given,  upon  the  next  trial  the 
court  will  give  the  following  instructions: 
"(1)  It  was  the  duty  of  the  motorman  In 
chai^  of  defendant's  car  to  keep  a  lookout 
for  persons  and  vehicles  upon  the  track,  and 
to  exercise  reasonable  care  In  discovering  and 
avoiding  injuring  them;  and,  if  you  believe 
from  the  evidence  tbat  said  motorman  saw, 
or  by  the  exercise  of  reasonable  care,  could 
have  seen,  that  there  was  danger  of  a  colli- 
sion between  his  car  and  plaintUT's  buggy, 
and  after  be  saw,  or  by  the  exercise  of  rea- 
sonable care  could  have  seen,  that  there  was 
such  danger,  he  failed  to  exercise  ordinary 
care  to  prevent  same,  and  by  reason  of  such 
failure  on  his  part  the  collision  occurred,  and 
plaintiff  was  Injured,  then  you  should  find 
for  plaintiff,  unless  you  shall  further  believe 
from  the  evidence  tbat  the  plaintiff  was  her- 
self guilty  of  negligence  as  defined  In  In- 
struction No.  S.  (2)  If  you  believe  from  the 
evidence  that  the  motorman  in  charge  of  the 
car  did  not  see,  or  by  the  exercise  of  reason- 
able care  could  not  have  seen,  that  there  was 
danger  of  a  collision  between  said  car  and 
the  buggy  In  which  plaintiff  was  riding,  in 
time  to  have  prevented  the  collision  and  In- 
jury by  the  exercise  of  ordinary  care,  then 
you  should  find  for  the  defendant  (8)  If 
you  believe  from  the  evidence  that  appellee 
backed  her  buggy  upon  the  track  at  a  time 
when  appellant's  car  was  so  near  that  the  mo- 
torman in  charge  thereof  could  not,  by  the 
exercise  of  ordinary  care,  prevent  the  colli- 
sion, then  you  will  find  for  the  defendant  (4) 
Ordinary  care  is  such  .care  as  persons  of  or- 
dinary care  and  prudence  usually  exercise 
under  like  or  similar  dicomstaaoes.   (QUyou 
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find  for  the  plaintiff,  you  should  award  her 
such  sum,  not  exceeding  $5,000,  as  will  fairly 
compensate  her  for  any  suffering,  mental  or 
physical,  which  she  endured  by  reason  of  the 
injury  complained  of,  and  for  any  loss  of 
time  occasioned  by  said  injury."  If,  upon 
the  next  trial,  proof  is  offered  tending  to 
show  that  the  injury  is  permanent,  then  there 
should  be  added  to  instruction  No.  5  the  fol- 
lowing :  "And  for  any  reduction  of  her  pow- 
er to  earn  money,  if  there  was  any  such  re- 
duction of  such  power  by  reason  of  said  in- 
Jury." 

Appellant  also  complains  that  the  trial 
court  erred  in  refusing  to  permit  certain  por- 
tions of  the  petition  to  be  read  to  the  Jury. 
We  are  of  opinion,  however,  that  In  this  the 
trial  court  did  not  err  for  the  twofold  rea- 
son, first,  tliat  the  petition  was  not  sworn 
to ;  and  second,  that  by  a  pleading,  later  filed, 
that  portion  of  the  petition  which  counsel  for 
appellant  desired  to  read  to  the  Jury  had 
been  expressly  withdrawn,  and  hence,  was  no 
longer  a  part  of  the  pleading  in  the  case. 
Where  a  witness  has  verified  a  pleading,  and 
upon  the  witness  stand  malkcs  statements 
which  contradict  or  are  at  variance  with  the 
allegations  of  the  pleading,  which  he  has 
filed  and  sworn  to,  it  is  proper  and  in  har- 
mony with  the  rule  laid  down  by  this  court 
that  such  pleading  may  be  read  to  the  Jury 
for  the  purpose  of  affecting  'the  credibility 
of  the  witness.  But  this  rule  has  never  been 
adopted  in  a  case  where  the  pleading  Is  not 
verified,  and  especially  where  the  objection- 
able portion  thereof  has  been  expressly  with- 
drawn. 

For  the  reasons  indicated,  this  cause  is  re- 
versed and  remanded,  for  further  proceedings 
consistent  with  this  opinion. 


WRIGHT'S  EX'R  v.  WRIGHT. 
(Court  of  Appeals  of  Kentucky.    Jan.  17,  1908.) 
1  CONTBACTS— VAMDmr    OF    ASSENT— UNDXJB 

Influence. 

Where  the  maker  of  a  contract  had  mind 
enoagb  to  understand  the  nature  and  character 
of  the  transaction,  and  it  appears  that  he  was 
executing  a  fixed  purpose  of  his  own,  the  con- 
tract cannot  be  set  aside  on  the  ground  of  un- 
due Influence. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  11,  Contracts,  i  441.] 

2.  Saue. 

That  a  contract  whereby  a  father  gave  to 
his  son  the  use  of  his  two  farms  for  a  year  with- 
out rent  recited  that  it  was  made  because  the 
father  had  never  advanced  anything  to  liis  son, 
whereas  his  will,  theretofore  executed,  recited 
that  be  had  made  an  advancement  to  his  son 
which  was  to  be  charged  to  him,  does  not  justify 
an  inference  of  fraud  or  undue  influence  in  the 
execution  of  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracte,  S§  441,  450.] 

3.  Same. 

The  fact  that  a  contract  whereby  a  father 
gave  to  bis  son  the  use  of  his  two  farms  for  a 
year  without  rent  was  drawn  by  an  attorney 
other  than  the  one  preferred  by  the  father  does 
not  warrant  the  conclusion  of  fraud  or  undue 
mfluence  in  the  execution  of  the  contract 


4.  Saue. 

The  fact  that  a  contract  whereby  a  father 
gave  to  his  son  the  use  of  his  two  farms  for  a 
year  without  rent  was  witnessed,  'whereas, 
another  contract  executed  At  the  same  time,  leas- 
ing the  farms  to  another,  was  not  witnessed, 
does  not  tend  to  throw  suspicion  on  the  former 
contract  as  having  been  procured  by  fraud  or 
undue  influence. 

5.  Same— Evidence— ScFFiciENcr. 

Evidence  in  an  action  to  set  aside  a  con- 
tract, whereby  a  father  gave  to  his  son  the  use 
of  his  two  farms  for  a  year  without  rent,  held 
not  to  show  any  fraud  or  undue  Influence  by  the 
son. 

Appeal  from  Circuit  Court,  Bourbon  County. 

"Not  to  be  officially  reported." 

Action  by  E.  M.  Diclsson,  executor  of  A. 
W.  Wright,  deceased,  against  John  W. 
Wright  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Neville  C.  Fisher  and  E.  U.  Dickson,  for 
appellant  McMillan  &  Talbott  and  Deni» 
Dundon,  for  appellee. 

CliAY,  a  This  la  an  action  instituted  by 
E.  M.  Dickson,  suing  as  executor  of  A.  W. 
Wright,  deceased,  to  set  aside  and  cancel  a 
contract  executed  by  A.  W.  Wright  to  his 
son,  Jojin  W.,  Wright,  appellee.  Appellant 
charges  that  the  contract  was  procured  by 
the  exercise  of  fraud,  covin,  misrepresenta- 
tion, and  undue  influence.  Tlte  answer  of 
appellee  Is  a  general  denial  of  appellant's 
petition.  It  appears  from  the  record  that 
on  the  20th  day  of  October,  1905,  when  he 
was  then  about  92  years  old,  A.  W.  Wright 
executed  and  delivered  to  appellee,  John  W. 
Wright,  a  contract,  by  the  terms  of  which 
he  leased  to  appellee  his  two  fanns  In  Bour- 
bon county — one  containing  about  100  acres 
and  the  other  about  175  acres — for  the  peri- 
od of  one  year,  beginning  March  1,  1907,  and 
ending  March  1, 1008.  The  consideration  for 
this  contract  was  an  agreement  on  the  part 
of  appellee  to  take  good  care  of  A.  W. 
Wright's  business  from  and  after  the  execu- 
tion of  the  contract  The  contract  further 
provided  that  the  lease  was  made  because 
of  the  fact  that  A.  W.  Wright  had  never 
advanced  anything  to  second  party,  who 
was  his  only  son.  Previous  to  this  time,  and 
on  the  30th  day  of  December,  1901,  A.  W. 
Wright,  who  was  then  87  years  of  age,  made 
and  published  his  last  will  and  testament,  to 
which  be  afterwards  added  several  codicils. 
By  the  third  section  of  the  original  wiU  he 
stated  that  it  was  bis  purpose  to  make  all 
of  his  children  equal,  and,  as  be  bad  ad- 
vanced the  sum  of  $5,000  to  bis  son  John  W. 
Wright,  he  directed  that  the  same  be  charg- 
ed to  him  as  an  advancement  By  a  codicil 
executed  on  the  0th  day  of  April,  1904,  when 
A.  W.  Wright  was  then  90  years  of  age,  be 
made  the  following  provision:  "My  son, 
John  W.  Wright  and  his  family  are  now 
residing  with  me  at  my  home  place  and  I 
desire  to  state  that  I  owe  him  nothing  what- 
ever for  board  or  services  rendered  to  me. 
because  I  have  fully  coum^i}sated  falm  for 
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tbe  came  In  the  liberal  and  advantageons 
terms  upon  which  be  and  his  son,  Frank,  use 
and  occupy  my  farms — receiving  as  they  do 
one-half  of  all  tb^  make  upon  the  farm, 
and  there  Is  no  underBtandlng  or  agreement 
that  I  am  to  pay  or  am  to  be  charged  any- 
thing for  any  board  or  services  rendered  to 
me."  By  a  codicil  dated  December  12,  1905, 
B.  11.  Dickson  was  appointed  executor  of 
tbe  will.  In  the  latter  part  of  February  ap- 
pellee, John  W.  Wright,  took  steps  to  have  ap- 
I>ointed  for  his  father  a  committee  to  take 
charge  of  his  business.  A  committee  was 
appointed  for  that  purpose.  A.  W.  Wright, 
-who  was  quite  lU  at  tbe  time,  died  In  March 
following. 

Incompetency  or  a  lack  of  mental  capacity 
to  execute  the  contract  In  question  is  not 
charged  in  the  petition,  nor  is  there  any  proof 
upon  this  point.  Indeed,  the  appellant,  who 
is  an  bonored  member  of  the  Bourbon  county 
bar,  frankly  admits  that  A.  W.  Wright  was 
a  man  of  good  mind  and  capable  of  attending 
to  business,  and  be  himself  qualified  as  ex- 
ecotoT  under  and  by  virtne  of  a  codicil  which 
was  executed  within  less  than  two  months 
after  the  contract  in  question  was  executed. 
Furthermore,  Mrs.  Bamett,  who  is  a  daugh- 
ter of  A.  W.  Wright,  and  her  husband,  ob- 
tained an  assignment  of  another  contract  for 
tbe  rent  of  the  same  farms  Involved  in  this 
controversy  which  was  executed  to  J.  P.  Sous- 
ley  for  the  year  March  1,  1906,  to  March  1, 
1907,  on  tbe  same  day  as  the  contract  In 
question.  If,  then,  A.  W.  Wright  had  grown 
80  old  that  Ills  mind  was  impaired,  the  con- 
tract imder  which  his  daughter  and  her  hus- 
band occupied  the  farm,  and  the  codicil  un- 
der which  appellant  qoalifled  as  executor, 
were  not  the  acts  of  a  person  qualified  to  act 
There  is  abundant  evidence  to  tbe  effect 
that  A.  W.  Wright  was  capable  of  entering 
Into  the  contract  in  question.  Dr.  Lapsiey, 
the  attending  physician,  states  that  be  was 
just  as  capable  of  attending  to  business  at 
the  time  of  tbe  execution  of  the  contract  as 
he  ever  was.  Mrs.  Sousley,  who  nursed  him, 
says  tliat  bis  mind  was  clear,  and  that  he 
was  capable  of  attending  to  business.  Her 
evidence  is  corroborated  by  that  of  Jolm  W. 
Wright  and  two  or  tliree  other  witnesses, 
including  Miss  Bentball,*  one  of  the  public 
school  teachers  of  Bourbon  county.  Indeed, 
the  evidence  is  overwhelming  In  favor  of  A. 
W.  Wrigbfs  capacity  to  contract  While  in- 
competency la  not  charged,  yet  it  is  manifest 
tliat  appellant  desired  all  evidence  in  regard 
to  his  physical  and  mental  condition  at  the 
time  of  the  execution  of  the  contract  to  be 
considered  in  connection  with  tbe  charge  of 
fraud,  misrepresentation,  and  undue  Influence. 
It  appears  that  at  the  time  tbe  contract  was 
made,  appellee,  John  W.  Wright,  was  not  liv- 
ing with  his  father,  A.  W.  Wright  He  had 
lived  with  bis  father  for  several  years  prior 
to  March  1,  1906,  but  for  the  year  beginning 
March  1,  1905,  Mr.  A.  W.  Wright  rented  his 
farm  to  Mr.  Sousley.    At  that  time  appellee 


was  living  on  the  farm  with  his  father,  and 
wanted  to  remain  there  for  tbe  year  begin- 
ning March  1,  1905,  and  offered  to  pay  more 
rent  than  his  father  afterwards  required  of 
Mr.  Sousley.  Mr,  A.  W.  Wright,  however, 
declined  to  let  his  son  have  the  property.  His 
reasons  for  so  doing  do  not  appear  In  tbe 
record ;  but  certain  it  is  that  he  had  his  own 
way  in  this  matter.  It  cannot  be  contended 
that  appellee  was  able  to  exercise  undue  in- 
fluence over  bis  father  at  that  time;  for,  in 
spite  of  his  desire  to  rent  tbe  farm  and  of 
bis  offer  of  more  rent  than  his  father  subse- 
quently rented  it  for,  be  was  unable  to  obtain 
tbe  farm.  We  think  this  shows  that  A,  W. 
Wright  was  a  man  of  his  own  mtud.  He  then 
bad  with  him  appellee,  who  was  bis  only  son 
— tbe  latter  having  a  family  had  to  have  a 
home  for  the  ensuing  year.  He  Iiad  none  of 
bis  own.  He  was  compelled,  when  he  left  the 
bome  of  his  father,  to  rent  another  farm, 
which  he  did.  The  average  man,  situated  in 
Mr.  A.  W.  Wrigbfs  position,  even  bad  he  re- 
garded It  as  better  business  to  have  an  out- 
sider, would  naturally  have  been  embarrassed 
by  considerations  of  sentiment  and  regard  for 
tbe  feelings  of  bis  son,  and  would  have  hesi- 
tated to  turn  bis  son  out  and  put  a  stranger 
In  bis  place.  So  far  as  the  record  shows, 
however,  there  was  no  hesitation  on  tbe  part 
of  A.  W.  Wright  If  appellee  had  had  such 
undue  Influence  over  Ills  father  at  the  time 
as  to  make  him  execute  the  contract  in  ques- 
tion, we  think  he  could  have  easily  persuaded 
him  at  the  time  of  tbe  lease  to  Mr.  Sousley 
to  let  appellee  have  the  farm.  Furthermore^ 
when  tbe  contract  in  question  was  made, 
John  W.  Wright  was  not  living  with  liis 
father,  but  was  living  on  a  rented  farm.  At 
that  time  A.  W.  Wright  was  living  with  Mr. 
Sousley  on  A.  W.  Wright's  home  place.  Af- 
ter John  W.  Wright  moved  away  from  bia 
father's  bouse  on  March  1,  1905,  up  to  the 
making  of  tbe  contract  in  question,  he  was 
rarely  with  his  father,  and  but  little  passed 
between  tbem  during  that  time.  In  tbe  fall 
of  1905  appellee  purchased  what  is  known 
as  the  "Rogers  farm"  at  public  sale  for  about 
$18,000,  as  a  home  for  himself  and  family. 
His  wife  bad  a  trust  fund  of  aI)out  $15,000 
which  was  invested  in  this  farm  to  that  ex- 
tent, and  the  residue  was  conveyed  to  appel- 
lee. His  father,  A.  W.  Wright  no  doubt  felt 
more  than  an  ordinary  interest  in  his  son's 
acquiring  a  bome  of  bis  ovm,  and  made 
known  bis  Interest  in  a  substantial  way  by 
offering  to  help  him.  It  appears  that  the  sub- 
ject of  giving  his  son  the  use  of  bis  farm,  as 
carried  out  by  the  written  contract  in  ques- 
tion, originated  with  A.  W.  Wright  himself. 
It  does  not  appear  that  be  executed  the  con- 
tract by  request  and  persistent-  effort  and 
pleading  on  tbe  part  of  his  son,  but,  so  far  as 
the  record  shows,  the  offer  came  from  A.  W. 
Wright  himself,  and  the  execution  of  tbe 
contract  was  altogether  unsoiiclted  by  ap- 
pellee. It  was  undoubtedly  the  purpose  of 
A.  W.  Wright  In  making  such  a  coutriLct  to 
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belp  bis  Bon  pay  for  his  home.  Haying  no 
money  to  give  him,  he  did  the  only  thing  that 
he  conid  do— gare  him  the  use  of  his  lands 
for  a  year  in  order  that  he  might  haTe  an  op- 
portunity, by  his  own  work,  to  make  the  mon- 
ey necessary  to  pay  for  his  Interest  In  the 
farm.  All  the  evidence  bearing  on  the  sub- 
ject Is  to  the  effect  that  A.  W.  Wright,  on  his 
own  motion,  sent  for  his  son  John  W.  Wright 
to  come  to  his  home,  and  he  stated  before  his 
son  came  why  he  wanted  him  to  come.  He 
explained  that  he  meant  to  belp  blm,  and 
bow  he  was  going  to  help  blm  pay  for  his 
home  by  giving  bim  the  nae  of  bis  land  for 
one  year.  At  the  time  the  contract  was  made 
A.  W.  Wright  had  but  three  children — ^two 
daughters  married  and  settled  In  life,  and  a 
son,  appellee  herein,  who  had  been  a  renter, 
but  was  then  pursuing  the  commendable  pur- 
pose of  acquiring  a  home  of  his  own.  It  was, 
no  doubt,  one  of  the  pleasures  of  his  last 
days  to  feel  that  his  son  was  going  to  have  a 
home  of  his  own,  and  that  he  was  helpiag 
him  to  pay  for  It — not  In  money,  but  by  fur- 
nishing bis  son  land  out  of  which  his  son 
could  make  a  part  of  the  money  to  pay  for 
the  home.  There  Is  a  total  absence  of  any 
testimony  to  the  effect  that  appellee  impor- 
tuned his  father  to  aid  him.  Not  a  single 
witness  pretends  to  say  that  appellee  even 
requested  his  father  to  assist  him.  On  the 
contrary,  the  whole  record  shows  that  A.  W. 
Wright,  on  his  own  motion,  adopted  the  plan 
embodied  In  the  written  contract  complained 
of,  and  carried  it  into  effect  by  executing  the 
contract.  The  record  shows  that  whenever  A. 
W.  Wright  went  to  his  son  for  advice  or  help 
his  son  always  freely  gave  It  to  him;  but 
the  record  does  not  disclose  any  such  con- 
fidential relations  existing  between  them  as 
to  Justify  the  conclusion  of  undue  Influence. 
The  law  is  well  settled  that  where  It  appears 
that  the  maker  of  a  contract  had  mind  enough 
to  understand  the  nature  and  character  of 
the  transaction,  and  that  he  was  executing  a 
fixed  purpose  of  his  own,  the  contract  cannot 
be  set  aside  on  the  ground  of  undue  InfluenceL 
Gamer  v.  Oamer,  4  Ky.  Law  Rep.  823.  Ap- 
plying this  principle  to  the  facts  of  this  case. 
It  Is  perfectly  plain  that  the  charge  of  undue 
Influence  Is  not  sustained.  When  A.  W. 
Wright  executed  the  contract  In  question,  he 
carried  out  his  own  fixed  purpose.  He  knew 
the  character  and  nature  of  the  transaction. 
Much  Is  said  as  to  the  alleged  contradic- 
tion In  the  will  of  A.  W.  Wright,  and  In  the 
contract  on  the  subject  of  advancement  to 
John  W.  Wright  What  Is  called  in  the  will 
"advancements"  appears  to  have  been  money 
paid  by  the  testator  as  surety  for  John  W. 
Wright  for  the  rent  of  land  for  bis  son.  It 
seems,  however,  that  the  latter  regarded  his 
father  as  having  gotten  the  full  benefit  of  all 
the  mcmey  paid  out  as  rent  In  the  way  of 
feeding  certain  com  to  cattle  and  grazing 
certain  lands,  etc.  However  this  may  be. 
It  seems  that  Mr.  A.  W.  Wright  felt  it  proper 
to  charge  his  son  with  money  paid  out  by 


him  as  surety  for  rents,  etc  It  Is  evident 
that  these  suma  bo  paid  ftor  rent  were  not  of 
the  character  of  what  Is  usually  understood 
as  "advancements"— money  or  property  giv^i 
to  a  child  to  start  It  in  life.  In  this  sense 
appellee  had  received  no  "advancements." 
Mr.  A.  W.  Wrlghf  8  will  was  written  by  an 
attorney ;  and,  while  it  was  correct  to  speak 
of  the  money  paid  as  "advancements,"  A.  W. 
Wright  himself  doubtless  paid  but  Uttle  at- 
trition to  the  technical  phraseology,  and  re- 
garded that  part  of  the  will  no  further  than 
to  see  that  it  meant  that  the  son  was  to  be 
charged  up  with  those  rents.  When  the  con- 
tract was  written,  it  recited  that  John  W. 
Wright  had  received  no  "advancements." 
This  was  true  when  the  word  "advancements" 
is  used  in  the  ordinary  acceptatton  of  the 
term  as  meaning  "money  or  property  glvoi 
to  a  child  to  start  it  In  life."  However, 
whether  this  be  true  or  not,  A.  W.  Wright 
had  the  power  and  capacity  to  make  fhla 
contract  embracing  the  statemoit  referred  to, 
and  the  fact  that  it  differed  ftmn  bis  will  as 
theretofore  written  does  not,  we  think,  Jas- 
tlfy  an  Inference  of  fraud  or  undue  influence. 
Appellant  complains  at  great  loigtb  that 
A.  W.  Wright  did  not  have  his  regular  attor- 
ney, Mr.  Dickson,  draw  the  contract  in  am- 
troversy.  It  does  not  appear  frmn  the  rec- 
ord, however,  that  Dickson  was  tils  regular 
attorney,  or  that  he  had  any  regular  attor- 
ney. It  is  true  that  Mr.  Dldcson  wrote  bis 
will  and  was  appointed  executor,  but  the 
record  shows  that,  when  he  had  law  busi- 
ness, he  went  to  different  attorneys  as  lie 
saw  fit  for  any  particular  occasion.  There  is 
some  evidence  to  the  effect  that  A.  W.  Wright 
expected  Mr.  Dickson  on  the  occasion  on 
which  the  contract  was  written.  From  Mr. 
Wright's  manner  on  that  occasion,  it  Is  evi- 
dent that  he  did  prefer  Mr.  Dickson.  The 
fact,  however,  that  the  contract  was  drawn 
up  by  another  attorney  does  not,  however. 
Justify  the  conclusion  of  fraud  or  undue  hi- 
fluence.  Both  appellee  and  Mr.  Soualey  tes- 
tify that  A.  W.  Wright  gave  no  directions  as 
to  wlM  should  draw  up  the  contract  This 
being  the  case,  Soualey  suggested  Judge  Dun- 
don,  who  was  agreeable  to  both  Wright  and 
Sousley.  Accordingly  they  went  to  Dundon, 
and  the  contract  was  drawn  up  by  him.  Fur- 
thermore, it  ai>pear8  from  the  testimony  of 
these  two  witnesses  that  the  contract  was 
drawn  up  exactly  as  A.  W.  Wright  had  di- 
rected that  It  be  drawn  up.  As  said  before, 
the  contract  between  A.  W.  Wright  and  Sous- 
ley  was  dravni  up  by  the  same  attorney  and 
executed  at  the  same  time  as  the  contract 
In  question.  Some  point  is  made  of  the  fact 
that  appellee  and  Sousl^  were  upon  very  hi- 
tlmate  terms,  and  that  it  is  apparent  from 
the  intimacy  of  their  relations  and  the  fact 
that  the  contracts  were  executed  at  the  same 
time  that  each  was  acting  In  the  interest  of 
the  other.  The  proof,  however,  shows  that 
Sousley  made  his  contract  several  months 
before   Wright's   ocmtract  was   tfaoiucht  oC 
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True,  It  was  never  reduced  to  writing  until 
October  20,  1906.  There  was  therefore  noth- 
ing to  be  done  at  that  time,  ao  far  as  A.  W. 
Wright  and  Sonsley  were  concerned,  except 
to  reduce  the  contract  to  writing.  It  was 
not  a  new  agreement,  but  almply  the  old 
agreement  reduced  to  writing.  When  the 
subject  of  John  W.  Wrights  contract  came 
up,  SousIey  bad  already  agreed  fnlly  with 
A.  W.  Wright  as  to  his  contract  for  the  rent 
of  the  farm  for  another  year.  There  Is  no 
claim  and  no  proof  that  either  Sousl^  or  A. 
W.  Wright  sought  to  change  or  modify  the 
already  existing  verbal  agreement  There 
was  accordingly  no  particular  wherein  John 
W.  Wright,  at  the  time  be  entered  Into  a 
contract  with  his  father  on  his  own  behalf, 
could  be  of  service  to  Sousley  In  the  matter 
of  the  contract  between  Sousley  and  A.  W. 
Wright  Furthermore,  the  proof  shows  that 
In  drawing  up  the  contract  between  Sousley 
and  A.  W.  Wright  John  W.  Wright  represent- 
ed bis  father,  and  took  Issue  with  Sousley  as 
to  some  of  the  terms  of  the  contract,  assign- 
ing the  reason  that  his  father,  A.  W.  Wright 
had  BO  directed  the  contract  to  be  drawn. 

Counsel  for  appellant  further  contends  that 
the  fact  that  the  Wrlght-Sousley  contract 
was  not  witnessed  and  the  contract  In  ques- 
tion was  witnessed  tends  to  throw  suspicion 
upon  the  latter  contract  We  confess  that  we 
are  unable  to  see  the  force  of  this  position. 
Witnesses  are  generally  selected  for  the  pur- 
pose of  proving  the  execution  of  an  Instru- 
ment and  the  capacity  of  him  who  executes 
It  It  Is  certainly  a  rare  thing  when  they  are 
selected  for  the  purpose  of  fraud  or  misrepre- 
sentation. So  far  as  the  record  shows,  A.  W. 
Wright  must  have  known  that  there  were 
some  Jealousies  and  dissensions  in  his  family, 
that  each  of  his  children  was  apprehensive 
that  the  other  child  would  get  some  advan- 
tage; and  he  furthermore  knew  better  than 
any  one  else  that  his  other  children  would  be 
dissatisfied  with  What  he  was  thus  giving  to 
bis  son,  the  appellee  herein.  Furthermore, 
appellee  knew  that  his  sisters  would  be  dis- 
pleased with  the  assistance  thus  rendered  by 
bis  father.  Both  of  them,  therefore,  wanted 
witnesses  to  the  contract  so  that  his  daugh- 
ters could  learn  from  them  when  and  where 
and  under  what  circumstances  the  paper  was 
executed.  Mrs.  Oalnes  and  Mrs.  Bamett 
daughters  of  A.  W.  Wright  both  testified  that 
their  father  stated  to  them  that  he  had  no 
such  contract  as  the  one  in  question  with  the 
appellee;  that  be  was  willing  for  appellee 
to  have  the  farm  for  the  year  1907-08,  pro- 
vided appellee  would  construct  a  fence  around 
the  entire  farm.  What  A.  W.  Wrighfs  pur- 
pose was  in  making  this  statement  we  are 
not  able  to  say.  Perhaps  it  was  to  keep 
down  dissensions  among  his  daughters  who 
he  knew  would  be  displeased  with  his  action. 
But  even  their  stetement  however,  shows 
that  be  contemplated  letting  bis  son  have  the 
farm  for  the  year  In  question.  Furthermore, 
be  did  state  to  several  witnesses  whose  verac- 


ity is  not  impeached  that  he  had  made  a  con- 
tract with  his  son  to  let  him  have  the  farm 
free  of  taxes  for  the  year  1907-08.  It  ap- 
pears that  A.  W.  Wright  in  bis  last  'sickness 
was  ill  for  several  weeks,  and  his  mind  failed. 
The  1st  of  March  was  at  hand  when  all  rente 
were  to  be  collected,  and  all  agency  created 
by  the  contract  with  John  W.  Wright  was 
necessarily  terminated  by  the  loss  of  A.  W. 
Wright's  mind.  Taking  this  view  of  the  case, 
appellee,  who  had  been  his  father's  agent 
while  he  was  competent  to  have  an  agent  felt 
enough  Interest  in  his  father  and  his  estete 
to  have  some  one  appointed  who  could  legal- 
ly transact  his  father's  business,  and  It  was 
perfectly  natural  for  the  son  rather  than  the 
daughters  to  undertake  this  step.  It  further^ 
more  appears  that  both  of  his  daughters,  who 
claim  that  they  were  opposed  to  the  appoint- 
ment of  a  committee,  were  present  at  the  In- 
quest and  neither  of  them  undertook  to 
oppose  the  action  then  pending.  Several  wit- 
nesses testify  that  they  were  present  at  this 
Inquest,  and  heard  John  W.  Wright  appellee, 
swear  that  bis  father  during  the  last  four  or 
five  years  of  his  life  did  not  have  capacity 
enough  to  attend  to  business.  Appellee  con- 
tends that  his  stetement  was  that  during  bis 
spells  of  sickness  his  father's  mind  was  fligh- 
ty, and  he  was  then  unable  to  attend  to  busi- 
ness. Whether  appellee  made  this  statement 
or  not  we  are  unable  to  say.  It  may  l>e  that 
he  made  It  as  claimed  by  witness  for  appel- 
lant, or  that  his  statement  was  as  claimed  by 
himself.  In  either  event  we  do  not  regard 
It  as  material  to  the  decision  of  this  case,  for 
the  reason  that  all  the  witnesses  who  testified 
state  positively  that  A.  W.  Wright  was  a  man 
of  strong  mind,  and  that  he  was  capable  of 
transacting  business  at  the  time  the  contract 
was  executed. 

C!ounsel  for  appellant  contends  that  the 
improvidence  shown  by  the  execution  of  the 
contract  is  evidence  of  fraud,  misrepresenta- 
tion, or  undue  infiuence.  The  proof  does 
show  that  at  the  time  of  the  execution  of  the 
contract  A.  W.  Wright  was  Indebted  by  way 
of  mortgage  on  his  property,  to  the  extent  of 
$3,500,  but  the  proof  further  shows  that  on 
the  1st  of  March  following  the  time  of  tbe 
execution  of  the  contract  he  was  to  receive 
$2,100,  and  on  the  lat  of  March  thereafter 
the  further  sum  of  $2,100,  and  that  during 
the  latter  year  he  was  to  receive  his  board 
free.  That  being  the  case,  he  would  have  had 
sufilclent  money  to  pay  off  his  indebtedness 
and  maintain  himself  during  those  two  years, 
and  no  doubt  he  did  not  feel  that  he  would 
not  have  a  place  to  live  when  he  had  a  son 
whom  he  had  Just  rewarded  in  such  a  sub- 
stantial way. 

We  have  carefully  considered  this  whole 
record,  and  there  is  nothing  in  It  to  show  any 
fraud,  covin,  misrepresentation,  or  undue  in- 
fluence on  tbe  part  of  appellee.  The  chancel- 
lor below  took  this  view  of  the  case ;  and  we 
are  of  the  opinion  that  the  Judgment  should 
be  affirmed.  , 
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STEIN'S  ADM'R  t.  STEIN. 
(Goart  of  Appeals  of  Kentucky.    3m.  21,  lOOa) 

1.  Bastakds  —  LEormiATiON  —  Mabbiaok    or 
Pabbntr— Recognition. 

Under  Ky.  St  1903,  §  1308,  providing  that, 
if  a  man  having  had  a  child  by  a  woman  shall 
afterwards  marry  her,  such  child  or  its  descend- 
ants, if  recognized  by  him  before  or  after  the 
marriage,  shall  be  deemed  legitimate,  the  recog- 
nition of  a  child  by  a  man  as  his  son  is  not  suf- 
ficient to  render  him  legitimate.  It  must  also 
appear  that  he  was  the  father  of  the  child. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bastards,  K  16,  17.f 

2.  Same. 

The  policy  of  the  law  is  to  declare  children 
legitimate  when  it  can  fairly  be  done,  and  the 
presumption  that  they  are  legitimate  is  not  con- 
fined to  children  bom  after  marriage,  where  by 
statute  children  bom  before  marriage  are  legiti- 
mated by  anbeequent  marriage  and  recognition. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bastards,  {(  4,  6.] 

3.  Same— ScFFTCiENCT  of  Etidenck. 

Evidence  examined,  and  held  sufficient  to 
show  that  a  child  was  the  legitimate  son  of  a  do- 
cedent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6.  Bastards,  U  9,  10.] 

Appeal  from  Circuit  Court,  Boyd  County. 
"Not  to  be  officially  reported." 
Action  between  Charles  Stein's  administra- 
tor and  Albin  Julius  Stein,  alias  Weldling. 
From  the  Judgment,  the  administrator  ap- 
peals.   Affirmed. 

Thomas  R.  Brown  and  h.  T.  Everett,  for 
appellant    R.  S.  Dinkle,  Watt  M.  Prlchard, 

and  Hager  &  Stewart,  for  appellee. 

CARROLL,  J.  Tills  appeal  Is  prosecnted 
from  a  Judgment  of  the  Boyd  circuit  court 
adjudging  appellee  to  be  the  legitimate  heir 
of  Charles  Stein,  deceased,  and  therefore  en- 
titled to  his  estate;  His  right  to  the  property 
is  denied  by  the  brothers  of  Charles  Stein, 
who  insist  that  appellee  was  an  illegitimate 
child  of  the  wife  of  Charles  Stein,  and  hence 
not  entitled  to  inherit  from  him. 

Charles  Stein  was  bom  In  1831  in  Zeitz, 
Prussia,  and  while  on  a  visit  to  bis  birth- 
place In  1900  died  there  intestate.  In  1855 
he  emigrated  to  the  United  States,  remaining 
here  until  April,  1869,  when  he  returned  to 
Prussia  in  obedience  to  a  request  of  the  au- 
thorities for  the  purpose  of  entering  the 
army  then  being  mobilised  in  anticipation 
of  war  with  a  foreign  state.  He  remained 
In  the  army  until  he  was  discharged  in  1860. 
After  his  discharge  he  established  in  Zeitz 
a  tannery,  and  on  the  12th  day  of  February, 
1861,  married  Llberta  Adeline  Weldling,  a 
girl  who  lived  at  Mutchau,  Prussia,  with  her 
father,  who  was  a  landowner.  Mutchan 
was  a  village  eight  or  ten  miles  distant  from 
Zeitz,  a  city  of  about  20,000  inhabitants.  Be- 
fore her  marriage  to  Charles  Stein  Llberta  on 
February  3,  1860,  gave  birth  to  appellee.  Aft- 
er bis  marriage  his  wife  and  her  child  lived 
together  in  Zeitz  nntll  1866,  when  be  again 
came  to  the  United  States,  leaving  his  wife 
and  their  child  in  Zeitz.  In  1878  the  child, 
whom  we  will  hereafter  designate  as  "Albin," 


came  at  his  father's  reqnest  to  the  United 
States  on  a  visit ;  and  In  the  fall  of  that  yeaif 
returned  to  Zelte,  and  brought  his  mother 
back  with  him  to  this  country.    From  that 
time  unUl  the  wife  died  in  1898  all  of  them 
lived  together  In  Catlettsburg,  Boyd  county, 
Ky.     After  his  wife's  death,  Charles  Stein 
made  his  home  principally  with .  Albin,  who 
then  resided  in  Vanceburg,  Lewis  county,  Ky. 
A  question  is  raised  as  to  whether  the 
Jurisdiction  to  grant  letters  of  administration 
on  the  estate  of  Charles  Stein  was  in  the 
county  court  of  Lewis  county  or  the  county 
court  of  Boyd  county,  but  we  will  not  stop  to 
consider  this  unimportant  feature  of  the  con- 
troversy.    The  real  question  in  the  case  is 
whether  or  not  Albin,  although  begotten  be- 
fore the  marriage  of  his  mother  to  Charles 
Stein,  was  the  child  of  Cfharles  Stein.     If 
he  was,  being  his  only  heir  at  law,  he  Is  en- 
titled to  his  estate.    It  Is  conceded  that  Albin 
was  bom  before  the  marriage  of  his  mother 
and  Charles  Stein ;  but,  under  our  laws  of 
descent  and  distribution  found  In  the  Ken- 
tucky Statutes  of  1008,  it  is  provided  in  sec- 
tion 1398  that:    "If  a  man  having  had  a  child 
by  a   woman  shall   afterwards  marry   her, 
such  child  or  its  descendants,  if  recognized 
by  him  before  or  after  the  marriage,  shall  be 
deemed  legitimate."    As  Charles  Stein  died  a 
dtlsen  of  this  state,  and  the  property  owned 
by  him   was  situated  here  at  the  time  of 
his  death,  its  devolution  must  be  controlled 
by  our  statute  on  the  subject  of  descent  and 
distribution.     Under  this  statute,   the  real 
and  personal  estate  of  a  person  who  dies 
intestate  descoids  first  to  his  legitimate  chil- 
dren, if  any.    So  that,  if  Albin  was  his  l^iti- 
mate  child  within  the  contemplation  of  section 
1398,  supra,  he  is  entitled  to  the  real  and 
personal  estate  of  which  Charles  Stein  died 
seised  and  possessed.    The  chief  efforts  of  ap- 
pellants, the  brothers  of  Charles  Stein,  are 
directed  to  the  establishment  of  the  fact  that 
Charles  Stein  was  not  the  father  of  Albin; 
and  in  support  of  this  position  they  introduc- 
ed evidence  condndng  to  show  the  following 
facts:    Albin  was  born  on  the  3d  day  of  Feb- 
raary,  I860,  and  in  the  ordinary  course  of 
human  events  was  begotten  about  May  3, 
1859.      There    Is    no    direct   evidence   that 
Charles  Stein  knew  the  girl  Llberta  prior  to 
the  fall  or  winter,   of  1859.     Gustav,  the 
brother  of  Charles,  testifies  that,  although 
not  present  at  the  wedding,   he  heard  his 
brother  say  before  his  marriage  that  his  fu- 
ture wife  would  bring  a  son  Albin  bom  out 
of  wedlock,  but  he  did  not  tell  him  that  he 
was  the  father  of  the  child.     He  also  ob- 
serves that  this  would  have  been  unnecessary, 
as  his  brother  did  not  become  acquainted  with 
his  wife  until  after  the  child  was  bom.    A 
witness,  Kabish,  testifies  that  he  was  a  labor- 
er at  the  home  of  Liberia's  father  from  1857 
to  1868;  that  during  the  time  he  lived  with 
her  father  he  had  a  love  affair  with  Llberta 
before  her  marriage,  and  frequent  illicit  in- 
tercourse with  her;  that  she  gave  birth  t» 
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A]bln  before  her  marriage  with  Charles  Stein, 
but  he  did  not  say  who  was  the  father  of  the 
child.  The  credibility  of  this  witness,  or  the 
weight  that  shonld  be  attached  to  bis  eyl- 
dence,  we  will  not  comment  upon  farther 
than  to  remark  that  under  the  unwritten 
standards  of  morality  and  truth  generally 
prevailing  in  this  country  and  that  are  ac- 
cepted withont  question  as  correct  little  cre- 
dence is  given  to  the  testimony  of  a  witness 
who  attempts  to  dishonor  the  virtue  of  a 
good  woman,  whose  entire  life  with  one  ^- 
ception  has  been  free  from  reproach,  by  re- 
lating Immoral  transactions  with  her  for 
the  purpose  of  casting  discredit  upon  her 
chastity;  Other  witnesses,  who  apparently 
had  good  opportunities  to  know  the  facts, 
testified  that  they  had  never  known  of  any  ac- 
quaintance or  meeting  between  Charles  Stein 
and  Llberta  before  the  birth  of  the  child,  and 
that  It  was  generally  rumored  in  the  neigh- 
borhood that  the  hired  man,  Kablsh,  was  the 
father  of  Albln. 

Otvlng  to  the  evidence  of  these  witnesses 
its  fair  and  reasonable  effect,  the  conclusion 
may  be  drawn  from  it  that  the  witnesses 
did  not  have  any  personal  knowledge  or  posi- 
tive information  as  to  who  was  the  father  of 
the  child;  but  based  their  opinion  that 
Charles  Stein  was  not,  because  It  was  gen- 
erally rumored  and  understood  that  Kablsh 
was  his  father,  and  they  had  no  knowledge 
or  information  that  Charles  Stein  became  ac- 
quainted with  Llberta  until  after  the  birth. 
That  Charles  Stein  had  opportunity  to  know 
and  become  acquainted  with  Llberta  about 
the  time  Albln  was  begotten  is  shown  by  the 
fact  that  on  bis  return  to  Germany,  In  1869 
lie  arrived  at  Bremen  on  the  16th  day  of 
April,  but  did  not  Join  his  regiment  until 
Jane  2l8t  Bremen  is  only  a  short  distance 
from  Zeitz;  and  it  may  fairly  be  inferred 
that,  when  Stein  landed  at  Bremen,  he  went 
immediately  to  his  home  at  Zeitz,  and  remain- 
ed there  and  in  that  vldnity  until  be  entered 
the  army  on  June  21st.  As  Llberta  lived 
only  a  few  miles  from  Zeitz,  which  was 
quite  a  city,  It  may  be  assumed  that  she 
visited  there,  and  that  Stein  became  acquaint- 
ed and  intimate  with  her,  and  as  a  result 
Albln  was  bom.  These  assumptions,  al- 
though not  based  on  the  evidence  or  estab- 
lished by  facts,  are  strongly  su^orted  by 
reasonable  inference  and  persuasive  proba- 
bilities that  m  the  absence  of  convincing 
evidence  to  the  contrary,  are  entitied  to  the 
highest  consideration,  and  mast  be  allowed 
to  overbalance  the  speculative  conclusions  of 
some  witnesses,  as  well  as  the  testimony 
of  others  that  Is  inherently  discreditable. 
Charles  Stein  was  a  member  of  a  good  fam- 
ily, oocnpying  a  highly  respectable  position 
in  society,  and  it  seems  unreasonable  that  he 
would  have  voluntarily  and  publicly  married 
a  young  woman  with  a  baby  in  her  arms  that 
was  not  his  own  flesh  and  blood,  and  bring 
the  mother  and  child  into  his  family,  or  that 
ever  afterwards  and  until  his  death  he  should 


recognlee  at  all  times  and  places,  both  In  pub- 
lic and  private  Albln  as  his  son,  and  treat 
him  as  a  kind  and  affectionate  father  would 
his  child.  Nnmerona  witnesses  testified  that 
be  always  spoke  of  blm  as  his  son;  and  In 
letters  written  by  him,  appearing  in  the  rec- 
ord, be  addressed  him  as  such,  signing  his 
name  as  his  father.  There  is  not  a  sugges- 
tion nor  a  drcumstanbe  appearing  In  the 
manner  or  conversation  of  Charles  Stein  to- 
wards or  about  Albin  from  the  time  of  bis 
marriage  until  his  death  to  discredit  the  fact 
that  he  was  his  son.  In  everything  that  he 
did  and  said,  in  all  his  actions  and  conduct, 
he  recognized  him  as  bis  child;  and  he  was 
so  regarded  and  treated  by  neighbors,  friends, 
and  acquaintances,  as  well  as  members  of 
the  family. 

We  appreciate  the  fact  that  under  the  stat- 
ute, supra,  the  recognition  of  a  child  by  a 
man  as  bis  son  Is  not  sufficient  to  render  him 
legitimate.  In  addition  to  recognition.  It 
must  appear  that  he  was  the  father  of  the 
child.  But  continued  and  uninterrupted  rec- 
ognition through  many  years,  from  early  in- 
fancy to  middle  age,  is  a  most  convincing  cir- 
cumstance that  the  recognition  has  Its  origin 
and  growth  In  the  knowledge  that  the  child 
was  his.  It  Is  not  reasonable  or  probable 
that  a  man  would  marry  a  young  girl  with 
an  infant  at  her  bosom,  and  live  with  her 
through  a  long  period  of  years,  without  at 
some  time  or  In  some  way  giving  expression 
to  the  feeling  that  the  child  was  not  his  If 
In  truth  it  was  not,  but  there  is  not  In  this 
record  a  circumstance  or  suspicion  growing 
out  of  anything  that  Charles  Stein  said  or 
did  that  Albln  was  not  his  son.  So  that  in 
the  absence  of  testimony  to  the  contrary,  and 
there  is  none,  all  the  circumstances  and  facts 
proven  In  this  case  point  with  almost  unerr- 
ing certainty  to  the  conclusion  that  Charles 
Stein  knew  that  Albln  was  his  ofFaprlng,  and 
with  knowledge  of  this  fact  he  made  amends 
for  his  youthful  Indiscretion  by  marrying  the 
mother;  and  in  the  30  years  that  passed  be- 
tween that  time  and  his  death  he  never  let 
fall  an  expression,  nor  did  an  act  that  might 
cast  discredit  on  the  paternity  of  this  boy, 
who  although  bom  out  of  lawful  wedlock, 
was  no  less  his  child.  It  would  be  difficult 
to  establish  by  facts  and  circumstances  n 
stronger  case  showing  that  Charles  Stein  was 
the  father  of  Albin  than  is  found  in  this  rec- 
ord. Nor  must  it  l>e  overlooked  that  the  pol- 
icy of  the  law  is  to  declare  children  legiti- 
mate when  it  can  fairly  be  done.  Nor  should 
the  presumption  that  they  are  legitimate  be 
confined  to  children  who  are  bom  after  mar- 
riage. The  statute  before  quoted  was  intend- 
ed to  enable  persons  guilty  of  indiscretions 
that  resnlt  in  the  birth  of  children  to  make 
reparation  for  the  wrong  that  might  be  visit- 
ed upon  the  heads  of  the  Innocent  by  ena- 
bling them  by  marriage  to  remove  the  stigma 
of  illegitimacy.  The  marriage  of  an  unmar- 
ried man  to  an  unmarried  woman,  who  has 
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a  child  born  ont  of  lawful  wedlock,  should 
create  at  least  some  presumption  that  it  was 
tils  child,  although  the  presumption  is  not  as 
strong  as  when  the  child  is  bom  after  mar- 
riage. Dannelll  v.  Dannelli's  Adm'r,  4  Bush, 
51 ;  Lewis  v.  SIzemore,  78  S.  W.  122,  25  Ky. 
Law  Bep.  1364;  Sams  t.  Sams,  85  Ey.  896, 
3  S.  W.  593. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


BELL,   Sheriff,   et  al.  v.   CITY  OF  LOUIS- 
VILLE et  aL 

(Oonrt  of  Ameals  of  Kentucky.    Jan.  21,  1908.) 

Taxation— Exemption— PxTBUo  Pbopertt. 

Though  a  municipality  has  acquired  all  the 
shares  of  stock  of  a  water  company,  the  proper- 
ty of  the  water  company  is  not  thereby  convert- 
ed into  public  property  used  for  public  purposes 
within  Const,  i  170,  exempting  from  taxation 
public  property  used  for  public  purposes;  the 
shares  of  stock  not  being  identical  with  the  cor- 
porate property  itself  for  taxation  purposes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  }  853.] 

Appeal  from  Circuit  Court,  J^erson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  LoulsTille  and  others 
against  H.  A.  Bell,  sheriff,  and  others.  Judg- 
ment for  plaintlfTs,  and  defendants  appeal 
Beversed. 

Gregory  &  McHenry,  B.  L.  Page,  and  D. 
W.  Sanders,  for  appellants.  A.  B.  Richards 
and  Carroll  &  Middleton,  for  appellees. 

BARKER,  J.  This  is  an  action  by  the  city 
of  LouiBville  to  enjoin  H.  A.  Bell,  sheriff  of 
Jefferson  county,  from  selling  the  property  of 
the  Louisrille  Water  Company  for  state  and 
county  taxes.  The  Louisyille  Water  Company 
was  originally  chartered  as  a  private  corpora- 
tion, and  granted  a  franchise  for  supplying 
the  city  of  Louisyille  with  fresh  water.  All 
of  its  property  is  situated  In  Jefferson  county, 
Ky.,  and  most  of  it  within  the  corporate  lim- 
its of  the  city  of  Louisville,  There  is  no  dis- 
pute that  originally  it  was  a  private  corpora- 
tion, and  its  property  taxable  for  all  purposes. 
Since  the  date  of  Its  incorporation,  1854,  the 
city  of  Louisville,  under  proper  legal  authori- 
ty, has  purchased,  or  otherwise  acquired,  all 
of  the  shares  of  stock  of  the  Louisville  Water 
Company,  and  these  shares  constitute  a  part 
of  the  assets  of  the  sinking  fund  of  Louisville, 
set  apart  for  the  extinguishment  of  the  bond- 
ed Indebtedness  of  the  municipality.  It  la 
now  contended  that,  because  the  city  has  ac- 
quired ail  of  the  shares  of  stock  of  the  water 
company,  its  coriwrate  property  has  thereby 
been  converted  into  public  property,  used  for 
public  purposes,  within  the  meaning  of  section 
170  of  the  Constitution,  and  is  thereby  ex- 
empted from  taxation. 

Undoubtedly,  the  shares  of  stock  of  the 
Louisville  Water  Company,  owned  by  the  city 
of  Louisville,  are  public  pr(4>erty  used  for 
public  purposes;  but  the  fundamental  error 


underlying  the  position  of  the  dty  Is  In  as- 
suming that  the  shares  of  stock  in  the  corpo- 
ration are  for  fiscal  purposes  identical  wltb 
the  corporate  property  itself.  Now,  It  is  un- 
doubtedly true  from  an  economic  standpoint 
that  one  who  owns  all  of  the  stock  of  a  cor- 
poration is  really  the  owner  of  the  corporate 
property;  but  this  is  not  true  in  law,  and 
especially  for  fiscal  purposes.  The  corpora- 
tion is  a  separate  legal  entity.  It  has  a  legal 
status  which  it  can  maintain  in  court  or  else- 
where entirely  independent  of  the  owners  of 
its  shares;  and,  as  said  before,  especially  is 
this  true  in  fiscal  matters.  It  is  now  too  well 
established  to  be  questioned  that  for  purposes 
of  taxati(Mi  the  shares  of  the  corporate  stock, 
and  the  corporate  property  and  franchise, 
are  entirely  different,  and  that  both  may  be 
taxed  without  imposing  double  taxation.  This 
very  question  arose  in  City  of  Louisville  v. 
McAteer,  etc.,  81  S.  W.  698, 1  L.  B.  A.  (N.  S.) 
766,  26  Ky.  Law.  Rep.  425,  and  the  whole  sub- 
ject that  we  have  here  with  reference  to  the 
taxation  of  the  identical  corporation  at  bar 
was  thoroughly  considered.  Ttie  same  ques- 
tion raised  here  was  raised  there — i.  e.,  inas- 
much as  the  city  of  Louisville  owned  all  the 
shares  of  the  Louisville  Water  Company's 
stock,  therefore  to  tax  the  corporate  property 
for  city  purposes  was  taxing  the  city's  own 
property — and  it  was  there  pointed  out  that 
the  shares  of  stock  in  the  Louisville  Water 
Company  were  different  from  the  corporate 
property,  and  that  the  latter  was  taxable  for 
municipal  purposes,  although  the  municipali- 
ty owned  all  the  shares  of  the  corporate 
stock.  In  addition  to  the  authorities  cited  in 
tliat  case  to  establish  the  principle  that  there 
is  a  difference  between  the  corporate  shares 
and  the  corporate  property  for  the  purpose 
of  taxation,  we  cite  the  following:  Farring- 
ton  V.  Tennessee,  95  U.  &  686,  24  L.  Ed.  558; 
Bturges  v.  Carter,  114  U.  S.  521,  6  Sup.  Ct 
1014,  29  L.  Ed.  240;  National  Bank  v.  Com- 
monwealth, 9  Wall.  (U.  S.)  853,  19  L.  Ed.  701; 
Delaware  Railroad  Tax,  18  Wall.  (U.  S.)  231, 
21  L.  Ed.  888;  New  Orleans  v.  Houston,  119 
U.  S.  277,  7  Sup.  Ct  198,  30  L.  Ed.  411.  Under 
our  prior  constitution  exemptions  of  property 
from  taxation  were  granted  by  statute,  and 
there  was  often  a  difference  made  between  ex- 
emption from  taxation  for  state  and  county 
purposes  and  exemption  for  city  purposes; 
but  under  the  present  Constitution  (section 
170)  all  permissible  exemptions  from  taxation 
are  specifically  pointed  out,  and,  when  any 
property  falls  within  this  category,  it  is  ex- 
empt from  all  taxation,  whether  state,  county, 
or  municipal.  The  only  property  of  munici- 
palities wliicfa  Is  exempt  from  taxation  under 
section  170  of  the  Constitution  is  public  pn^ 
erty  used  for  public  purposes.  Therefore,  if 
the  prox)erty  of  the  water  company  is  not  ex- 
empt from  nranlcipai  taxation,  as  was  held 
in  City  of  Louisville  v.  McAteer,  etc.,  supra, 
then  It  is  not  exempt  from  state  and  county 
taxation,  unless  that  case  is  to  be  everruled. 
The  question  at  bar  Is  In  nowise  controlled 
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by  the  casee  of  Commonwealtb  of  Kentucky 
T.  Olty  of  Frankfort,  94  S.  W.  648,  29  Ky.  Law 
Rep.  680,  and  Commonwealth  of  Kentucky 
T.  City  of  Paducah,  10!2  a  W.  882,  31  Ky.  Law 
Rep.  628.  In  both  of  these  cases  It  was 
sought  to  tax  the  property  owned  by  the  mu- 
nicipality, and  It  was  held  that  it,  behig  the 
property  of  the  cities,  and  used  for  public 
purirases,  was  exempt  Now,  in  the  case  at 
bar.  If  it  were  sought  to  tax  the  shares  of 
stock  of  the  Louisrille  Water  Company  owned 
by  the  city  of  Louisville,  then  the  question 
would  be  Identical  with  those  raised  In  the 
above-named  cases;  but  as  we  have  pointed 
out  the  taxation  of  the  corporate  property  ia 
not  the  equivalent  of  the  taxation  of  the  cor- 
porate shares.  The  question  at  bar  is  con- 
trolled by  the  principle  enunciated  In  City  of 
lioulBvIlle  V.  McAteer,  supra,  to  which  we  ad- 
here. The  act  of  the  General  Assembly  of 
Kentud^,  approved  March  6,  1006,  entitled, 
"An  act  in  relation  to  the  control,  manage- 
ment and  operation  of  water  works  in  cities 
of  the  first  class"  (Acts  1906,  p.  52,  c.  16),  does 
not  change  the  status  of  the  water  company 
towards  the  city.  The  changes  made  are 
merely  as  to  the  management  of  the  water 
company,  and  the  appointment  of  Its  board  of 
directors;  but  the  corporate  entity  remains, 
and  the  shares  of  stock  are  still  owned  by  the 
sinking  fund  of  Louisville. 

^r  the  reasons  herein  stated,  the  Judg- 
ment Is  reversed  for  proceedings  consistent 
herewith. 


BIARTIN  V.  COJIMONWHAMH. 
(Court  of  Appeals  of  Kentucky.    Jan.  17, 1908.) 

1.  OnnairAi^  Law— Appbai,— Review. 

In  a  criminal  case,  the  Court  of  Appeals 
is  not  antborized  to  reverse  a  Judgment  on  the 
groaod  that  the  verdict  is  aeainst  the  evidence, 
or  is  not  supported  by  stifBcient  evidence. 

nm.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  H  3074-3083.] 

2.  HoKioiDs— BvioBNCB— SuFncixnoT. 

In  a  prosecution  for  murder,  evidence  held 
to  sustain  a  conviction  of  voluntary  manslaugh- 
ter. 

[Dd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Homicide,  {  640.] 

Appeal  from  Circuit  C!ourt  Scott  CJounty. 
"Not  to  be  officially  reported." 
John  Martin  was  convicted  of  voluntary 
manslaughter,  and  appeals.    Affirmed. 

Bradley  &  Bradley,  for  appellant.  James 
Breathitt' Atty.  Gen.,  Tom  B.  McGregor,  and 
Chas.  H.  Morris,  for  the  Commonwealth. 

CARROLL,  J.  Under  an  indictment  charg- 
ing him  with  the  murder  of  LIge  Beat^,  ap- 
pellant was  found  guilty  of  voluntary  man- 
slaughter, and  bis  punishment  fixed  at  Im- 
prisonment In  the  state  penitentiary  for  12 
years.  The  only  ground  upon  which  a  re- 
versal is  sought  is,  as  stated  by  bis  counsel, 
"that  there  la  not  a  scintilla  of  evidence  to 
support  the  finding  of  the  jury,  and  that 
Martin  testified  to  facts  which  showed  a 


plain  case  of  self-defense;  and  there  was 
not  a  single  word  on  the  part  of  any  one 
contradicting  his  statement  as  to  how  the  de- 
ceased met  Us  death."  In  criminal  cases 
this  court  Is  not  authorized  to  reverse  the 
Judgment  of  the  lower  court  upon  the  ground 
that  the  verdict  Is  flagrantly  against  the  evi- 
dence or  not  supported  by  sufficient  evidence 
to  sustain  it  being  restricted  to  the  single 
inquiry  whether  there  was  any  evidence  be- 
fore the  Jury  conducing  to  show  the  guilt  of 
the  accused.  Vowells  v.  Commonwealth,  83 
Ky.  186;  Patterson  v.  Ciommonwealth,  86 
Ky.  313,  6  S.  W.  387 ;  Green  v.  Ciommonwealth, 
83  8.  W.  638,  28  Ky.  Law  Rep.  1221.  Keep- 
ing in  view  the  limitation  upon  our  right 
to  reverse  for  this  ground,  we  will  examine 
the  testimony  with  some  care,  for  the  pur- 
pose of  ascertaining  whether  or  not  there 
was  evidence  conducing  to  show  that  appel- 
lant was  guilty. 

Appellant  and  the  deceased  were  colored 
boys  between  17  and  20  years  of  age;  the 
deceased  being  a  little  larger  and  heavier 
than  appellant  They  were  well  acquainted, 
and  bad  been  on  friendly  terms.  The  shoot- 
ing that  resulted  in  the  death  of  Beatty  oc- 
curred at  a  negro  festival,  at  which  tb^  had 
the-  usual  accompaniments  of  whisky  and 
pistols,  given  at  the  house  of  Zach  Wilson 
in  Boston,  a  suburb  of  Georgetown.  The 
appellant  went  to  the  festival  about  11  o'clock 
at  night  and  had  been  there  about  an  hour 
when  Beatty  was  killed.  Maj.  Letcher,  a  wit- 
ness for  the  commonwealth,  testified  that  he 
was  at  the  festival,  and  during  the  night  ap- 
pellant got  Into  an  argument  with  him  and 
wanted  to  wrestle  with  him,  when  Beatty 
came  up  and  remarked  to  Martin  that  he 
(Martin)  was  not  going  to  do  anything  to 
that  boy  (meaning  Letcher),  when  appellant 
cursed  Beatty,  and  then  they  got  into  an 
argimient,  and  presently  appellant  went  into 
the  house,  and  remained  there  about  five 
minutes  and  came  out  when  the  quarrel  was 
renewed  and  appellant  again  cursed  Beatty, 
who  struck  him.  They  clinched,  and  fell 
on  the  side  of  the  road,  and  while  they  were 
down  appellant  shot  Beatty.  He  said  that 
Beatty  had  not  done  anything  to  appellant 
before  he  went  Into  the  house,  nor  after 
appellant  came  out  until  he  called  Beatty  a 
bad  name,  when  Beatty  struck  him.  He  did 
not  know  with  what;  that  they  fell  rather 
side  by  side,  and  were  engaged  in  a  scuffle 
about  two  minutes  when  the  shot  was  fired. 
Will  Young,  for  the  omimonwealtb,  said  be 
was  In  the  house  when  the  shot  was  fired, 
but  Immediately  ran  to  the  place  where 
Beatty  and  appellant  were,  and  pulled  appel- 
lant off  of  the  top  of  Beatty.  Zach  WUsoo 
testified  that  appellant  came  into  his  house 
and  went  to  his  (appellant's)  uncle,  who  was 
drunk,  and  started  to  go  through  his  pockets, 
when  he  said  to  appellant  "Don't  go  into  his 
pockets,"  and  appellant  replied  that  his 
uncle  always  told  him  when  he  got  drunk  to 
take  his  tUngs  away  firom  him,  and  he  saw 
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appellant  take  a  pistol  out  of  his  nncle's 
pocket,  and  put  It  In  hla  own  pocket,  and 
go  ont  of  the  hoose.  He  was  only  In  tbe 
honse  a  few  minutes.  Irvine  Cnitclier  beard 
appellant  and  Beattjr  quarrelling,  and  beard 
appellant  curse  him,  and,  when  be  cursed 
Beatty,  he  saw  Beatty  strike  him — did  not 
know  what  he  struck  him  with.  When  he 
struck  him,  they  clinched  and  fell  in  the 
ditch,  and  about  half  a  minute  afterward' a 
flhot  was  fired— conid  not  say  which  was  on 
top  of  the  other  at  the  time. 

Appellant  In  his  own  behalf  testified  as 
follows:  "Me  and  MaJ.  Letcher  started  ar^ 
gulng  over  wrestling,  and  ao  we  got  to  ar- 
guing about  It,  and  be  was  standing  there, 
and  lilge  Beatty  steps  up  and  he  says,  'Yon 
ain't  going  to  do  nothing  to  him,'  and  I  says, 
'You  aint  going  to  do  nothing  to  me  either,' 
and  he  commenced  cursing  me,  and  I  cursed 
falm  back,  and  we  stood  arguing  about  five 
minutes,  and  so  I  goes  on  bade  into  the 
house,  and  was  standing  about  in  the  house 
there,  and  my  uncle  was  sitting  there  drunk. 
I  pulled  him  up  and  searches  him,  and  takes 
bis  gun  and  puts  It  In  my  pocket  and  his 
money,  and  Zach  Wilson  says,  'John,  yon 
ougbnt  to  do  that  John,  it  might  get  yon 
Into  trouble';  and  I  says,  'No,  uncle  Zacb, 
when  be  gets  to  drinking  this  way,  he  has 
always  told  me  to  take  what  la  on  him  and 
keep  It  tor  him.'  And  I  goes  on  in  the  dan- 
-clng  room,  and  stays  In  there  where  they 
were  dancing  a  while,  and  I  goes  on  back 
out  In  tbe  road  to  the  front  gate;  and  Llge 
was  standing  there,  and  he  walked  down 
past  me,  and  started  to  cursing  me  and  I 
cursed  him  back,  and  he  bit  me  in  the  mouth 
with  a  rock  and  knocked  me  down,  and 
when  I  fell  he  was  on  top  of  me,  and  com* 
menced  choking  me,  and  I  tried  to  holler 
and  I  couldn't  boiler,  and  so  I  shot"  He 
further  said  that  when  he  went  into  the 
house  at  the  time  he  took  the  pistol  from 
his  uncle's  pocket  that  he  remained  about 
20  minutes  before  going  out  The  jailer  tes- 
tified tliat  when  appellant  was  placed  in  Jail, 
a  little  while  after  the  killing,  his  Up  and 
mouth  was  badly  swollen. 

From  this  evldmce  tbe  Jnry  might  rea- 
sonably have  come  to  the  conclusion  that  In 
the  first  quarrel  between  appellant  and  Beat- 
ty appellant  used  very  ottensive  language 
towards  Beatty,  and,  if  serious  fault  or 
wrongdoing  could  be  -  attributed  to  either  at 
this  time,  appellant  was  more  to  blame  than 
Beatty.  They  might  also  have  reasonably 
concluded  that  when  this  first  quarrel  end- 
ed, appellant  went  into  the  house  for  the 
purpose  of  getting  a  pistol,  with  the  Intention 
of  renewing  the  quarrel,  as  after  getting  the 
pistol  he  went  to  the  place  where  Beatty 
was,  and  again  commenced  the  trouble.  It 
Is  true  that  appellant  makes  out  in  bis  own 
behalf  a  fairly  good  case  of  self-defense,  as. 
If  Beatty  was  choking  him  and  he  appre- 
hended be  might  choke  him  to  death,  he  had 
the  right  to  shoot  to  preserve  his  life;  but 


the  Jnry  -were  not  compelled  to  accept  as 
true  his  statements.  They  had  tbe  right  to 
disregard  the  whole  or  any  part  of  his  evi- 
dence, and  It  seems  likely  that  they  did  not 
believe  that  Beatty  was  about  to  choke  ap- 
pellant to  death  when  the  shot  was  fired,  or 
that  It  was  necessary  that  appellant  should 
shoot  and  kill  Beatty  In  order  to  prevent 
death  or  great  danger  te  himself.  From  a 
consideration  of  all  tbe-  evidence,  the  Jury 
could  very  well  conclude  that  appellant  was 
guilty  of  voluntary  manslaughter.  It  is  con- 
ceded that  Beatty  was  unarmed,  and  the 
fact  that  appellant  wait  into  the  bouse  Im- 
mediately after  his  first  quarrel  with  Beatty 
and  took  a  pistol  out  of  bis  nncle's  pocket 
and  in  a  few  minutes  went  to  tbe  place 
where  he  expected  Beatty  might  be,  are 
strong  circumstances  pointing  towards  his 
guilt 

In  our  opinion  there  was  evidence  suffi- 
cient to  authorize  tbe  Jury  to  find  a  verdict 
of  guilty;  and  the  Judgment  Is  affirmed. 


JOHNSON  et  al.  ▼.  KBLLET  et  al. 

(Court  of  Appeals  of  Kentucky.     Jan.  21, 
1908.) 

1.  Tboveb  and  CJomvkbsioh— Actions  — Bvi- 

DENCE. 

In  an  action  to  recover  the  valne  of  tim- 
ber alleged  to  have  been  converted  by  defend- 
ants, who  claimed  to  have  purchased  it  ftom 
glalntiSS'  vendors,  the  burden  is  on  plaintiffs 
>  prove  only  their  prior  purchase  of  the  tim- 
ber from  the  owners  and  defendants'  actnal  or 
constructive  notice  thereof  prior  to  the  latter's 
purchase,  and  it  is  not  necessary  to  prove  an 
allegation  of  the  vendors'  title  to  the  land  upon 
which  the  timber  stood,  especially  where  it  was 
not  denied  by  the  answer. 

2.  SaMB— EVIDERCE— QUESriOR    FOB    JUBT. 

In  an  action  for  the  conversion  of  timber, 
evidence  examined,  and  hM  for  the  jury. 

Appeal  from  Circuit  Court  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  A.  Johnson  and  another  against 
A.  Z.  Kelley  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Reversed. 

Isham  O.  Leabow,  for  appellants.  H.  O. 
Clay,  for  appellees. 

BARKER,  J.  A.  Johnson  and  °N.  Lu  John- 
son, the  appellants.  Instituted  this  action  In 
the  Harlan  circuit  court  to  recover  of  the 
appellees  the  value  of  certain  trees  which  they 
purchased  from  the  owners,  David  and  Carr 
Bldridge,  and  which  were  standing  upon  the 
Eldrldges'  land  In  Harlan  county,  Ky.  The 
answer  placed  In  Issue  all  of  the  material 
allegations  of  the  petition,  except  the  title  of 
tbe  Eldrldges  to  the  land  on  which  the  trees 
stood,  and  also  pleaded  ownership  of  the 
trees  In  question  in  themselves  by  purchase 
from  David  and  Carr  Eldrldge,  the  alleged 
vendors  of  appellants,  without  notice  of  ap- 
pellants' claim.  The  issues  were  completed 
by  a  reply  which  denied  the  affirmative  al- 
legations of  the  answer.  A  trial  resulted 
In  a  peremptory  Instruction  from  the  court 
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to  tbe  Jnry  to  find  for  the  defendants  at 
the  close  of  plaintiffs'  testimony.  From  this 
ruling,  tbe  appellants  are  here  on  appeal. 

We  think  the  court  erred  In  granting  a 
peremptory  Instruction.  It  was  not  nfecessary 
for  tbe  plaintiffs  to  show  that-  the  Eldrldges 
owned  a  good  title  to  the  land  deducible  from 
the  commonwealth.  Both  parties  to  the  liti- 
gation claimed  to  own  the  trees  in  question 
by  purchase  from  common  vendors,  and  there 
was  no  necessity  for  the  plaintiffs  to  prove 
anything  more  on  this  point  than  a  prior  pur- 
chase of  the  timber  from  the  owners,  and  no- 
tice thereof — actual  or  conatruetive— to  the 
defendants  prior  to  tbe  time  tbe  latter  pur- 
chased. Passing  this,  however,  as  said  be- 
fore, tbe  answer  does  not  deny  that  David 
and  Carr  Eldridge  owned  tbe  land  described 
In  tbe  petition,  on  which  the  trees  in  question 
stood.  We  do  not  deem  it  necessary  to  dis- 
cuss tbe  evidence  in  minute  detail,  it  being 
sufficient  to  say  that  the  testimony  and  tbe 
admission  in  the  pleading  showed  the  original 
ownership  of  the  trees  in  David  and  Carr 
Eldridge,  and  a  sale  by  tbem  to  tbe  appel- 
lants, with  notice  thereof  to  tbe  appellees. 
Tbe  evidence  further  showed  tbe  branding  of 
these  trees  by  the  appellants,  in  company 
with,  and  imder  tlie  Erection  of,  one  of  the 
vendors;  also  the  cutting  of  the  timber  by 
the  appellees,  and  the  conversion  of  it  to  their 
use.  This  was  sufficient  to  take  the  case  to 
the  Jury ;  and.  If  this  evidence  is  true,  clearly 
the  plalntiffB  are  entitled  to  recover  from  tbe 
defendants.  It  Is  true  that  David  and  Carr 
Eldridge  originally  gave  to  appellants  only  a 
written  option  for  the  purchase  of  the  trees, 
which  expired  in  SO  days  from  its  date ;  but 
tbe  testimony  shows  that  vrlthin  tbe  30  days 
tbe  plaintiffs  foreclosed  tbe  option  and  paid 
for  the  timber. 

The  Judgment  is  reversed  for  proceedings 
«oi>Bl8tent  herewith. 


B.  F.  AVERT  &  SONS  v.  LUNG. 
<Conrt  of  Appeals  of  Kentucky.    Jan.  21,  1906.) 

1.  Masteb  and  Sebvant— Ihjukt  to  Sebvaht 

— OBViors  Danoebs. 

While  plaintiff  was  moving  a  track  from 
one  room  to  another,  a  beavv  board  leaning 
against  a  post  near  wtiich  plaintiff  passed  was 
jarred,  and  toppled  over  on  plaintiff's  foot,  in- 
juring it.  Tbe  sitaation  of  the  board  was  ob- 
▼ioos  and  actually  Imown  to  plaintiff,  who  could 
have  avoided  tbe  injury  either  b;  passing  fur- 
ther from  the  board  or  by  layinK  It  down  on  tbe 
floor.    Beld,  that  defendant  was  not  liable. 

[Ed.  Note^— For  cages  in  point,  see  Cent.  Dig. 
TOl.  84,  Master  and  Servant,  (  708.] 

9.  Sam»— AssDinTiON  or  Risk. 

Employes  working  in  and  about  shops  nsine 
machinery  and  heavy  articles  of  wood  and  metal 
assume  the  risks  ordinarily  incident  to  their  em- 
ploymoit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  638,  550.1 

3.  Saicx. 

An  adnit  may  assnme  the  risks  Incident  to 
insecure  premises  or  insufficient  tools,  and,  if  he 
does  so  with  full  knowledge  of  the  conditions, 
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the  master  is  not  liable  for  injuries  resulting 
therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  84,  Master  and  Servant,  §{  S31,  574-^00.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Hezeklah  A.  Lung  against  B.  F. 
Avery  &  Sons.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Bingham  &  Davis,  for  appellants.  Elnney  & 
Thomas  and  Stotsenburg  &  Weathers,  for  ap- 
pellee. 

O'REAR,  C.  J.  Appellee,  a  man  aged  near- 
ly 50  years,  was  engaged  in  appellant's  plow 
factory  as  a  truckman.  His  duty  was  to 
move  hand  trucks  loaded  with  castings  from 
one  part  of  the  premises  to  anotber.  He  bad 
been  so  engaged  for  more  than  five  months  at 
tbe  time  of  his  injury  for  which  he  sues  in 
this  action.  He  was  trundling  a  truck  load 
of  metal  from  one  room  to  another,  when, 
passing  close  to  a  post  against  which  was 
leaning  a  heavy  board,  30  Inches  long  by  17 
Inches  broad  and  2  inches  thick,  tbe  board 
was  jostled  or  Jarred  so  that  it  toppled  OTer 
on  his  foot,  injuring  two  or  three  of  bis 
toes.  •  Tbe  ground  of  this  action  is  that  ap- 
pellants failed  to  provide  and  maintain  a 
reasonably  safe  place  in  which  tbe  injured 
servant  was  to  do  bis  work. 

Passing  by  the  question  whether  such  a 
thing  Is  a  failure  to  provide  a  reasonably 
safe  working  place,  we  rest  our  decision  upon 
tbe  fact  that  tbe  situation  of  tbe  board  was 
not  only  obvious,  but  was  actually  known, 
to  appellee.  He  could  have  avoided  his  In- 
Jury  by  either  passing  further  from  it,  as  be 
well  might  have  done,  or  more  simply  by 
stopping  and  laying  it  down  on  tbe  floor 
where  It  would  have  been  harmless.  In  man- 
ufacturing plants  such  things  are  to  be  ex- 
pected as  boards  setting  about,  whether  left 
there  for  a  purpose  or  without  intention. 
Ttaey  are  not  necessarily  dangerous ;  but,  to 
tbe  extent  that  they  are  dangerous,  it  is  as 
apparent  to  tbe  workman  who  has  to  pass 
by  tbem  as  it  could  be  to  any  one  else.  The 
doctrine  which  requires  the  master  to  pro- 
vide and  maintain  a  reasonably  safe  place  in 
which  his  servant  is  to  labor  does  not  admit 
of  that  construction  which  excuses  the  serv- 
ant from  using  his  eyes,  and  the  plainest 
precaution  for  bis  own  safety.  Dangers  lurk 
in  all  shops  using  machinery  and  heavy  arti- 
cles of  wood  and  metal.  Men  who  engage  to 
work  in  and  about  them  assume  tbe  rtsks 
ordinarily  Incident  to  their  employment  They 
must  do  something  to  prevent  an  injury  to 
themselves,  although  tbe  place  in  which  they 
are  put  to  work  is  not  ideally  safe,  as  few 
places.  Indeed,  are.  When  they  can  see  and 
actually  see  the  conditions,  and  without  com- 
plaint or  assurance  undertake  to  do  their 
work  under  these  conditions,  in  the  absence 
of  statutory  responsibility,  they  assume  such 
risks  as  are  incident  to  the  coqdltlons.  An 
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adult  may  assome  the  risks  incident  to  inse- 
cure premises,  or  insufficient  tools,  if  he 
wants  to.  If  be  does  so,  with  full  knowledge 
of  the  conditions,  th«%  is  no  law  In  this  state 
that  makes  the  master  liable  to  him  if  Inju- 
ry befalls  him  on  account  of  the  very  condi- 
tions he  knowingly  assumes.  Where  he  has 
not  knowledge  of  them,  he,  of  course,  does 
not  assume  the  risk  from  them.  The  motion 
for  a  peremptory  instruction  ought  to  bare 
been  sustained. 

Judgment  reversed,  and  cause  remanded 
for  a  trial  under  proceedings  consistent  here- 
with. 


HIGHLAND  LAND  &  BUILDING  CO.  OP 
DAYTON,  KT.,  v.  AUDAS. 

(Court  of  Appeals  of  Kentucky.    Jan.  21,  1908.) 

1.  MOKTOAOES  —  FOREOLOStrBK  —  JUDGITERT — 
OONSTRUCnVK    SKBVIOB  —  PlBSORAL    JXTDO- 

KENT. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  8§  56,  419,  a  personal  Judgment  in  a  mort- 
gage foreclosare  suit,  rendered  against  a  defend- 
ant summoned  out  of  the  state  and  who  did  not 
appear,  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  (  1600.] 

2.  JUDOUKKT  — DErAULT  — FaIXUBB    Ttt   OlVX 

Bond. 

In  an  action  to  foreclose  a  mortgage  against 
a  nonresident  constructively  summoned  or  sum- 
moned without  the  state,  and  who  did  not  ap- 
pear, failure  to  give  bond,  as  required  by  Civ. 
Code  Prac.  {  410,  before  judgment  of  foreclosure 
and  sale  is  reversible  error. 

8.  MoBTOAOEs—FoBECLosusB— Attack  to  Skt 
Aside  Jxtdomznt— Collates al  Attack. 
An  original  action  to  set  aside  a  mortgage 
foreclosure  and  sale,  filed  In  the  same  court  in 
which  the  judgment  of  foreclosure  was  entered, 
constituted  a  direct,  and  not  a  collateral,  attack 
on  the  judgment,  though  plaintiff  did  not  proceed 
by  motion,  as  authorized  by  Civ.  Code  Frac.  t 
414. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  gj  1457,  1470.] 

4.  Sam»— Void  Judomskt— Sale— Bora  Fide 
Pdbchaseb. 

Where  a.  mortgagee  bought  the  property  at 
the  foreclosure  sale,  and  then  sold  it  to  defend- 
ant, the  fact  that  defendant  purchased  the  prop- 
erty in  good  faith  would  constitute  a  good  de- 
fense to  an  action  by  one  of  the  mortgagors  to 
set  aside  the  judgment  of  foreclosure  and  sale, 
under  Civ.  Code  Prac.  {  417,  providing  that  the 
title  of  purdiasers  in  good  faith  to  any  property 
sold  under  a  judgment  shall  not  be  affected  by  a 
new  trial  permitted  by  section  414,  except  the 
title  of  property  obtained  by  plaintiff,  and  not 
bought  of  him  in  good  faith  by  others. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  35,  Mortgages,  {!  1557,  1560.] 

Appeal  from  Oircnit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action  by  Cynthia  Audas  against  the 
Highland  Land  &  Building  Company  of  Day- 
ton, Ky.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

H.  M.  Healy,  Jr.,  and  B.  W.  Hawkins,  Jr., 
for  appellant.  Hazelrlgg,  Chenault  &  Hazel- 
rigg  and  Arthur  O.  Hall,  for  appellee. 


GLAT,  C.  On  the  29th  day  of  Augnst, 
1893,  Thomas  ALUdas  and  wife,  the  appellee 
herein,  borrowed  |2,600  from  one  John  W^. 
Kearney,  and  as  security  therefor  gave  blm 
a  mortgage  on  a  certain  tract  of  land  In 
Campbell  county,  Ky.  On  April  28,  190O. 
John  W.  Kearney  tnstltnted  proceedlnss 
against  Thomas  Audas  and  wife,  who  were 
then  nonresidents  of  this  state,  to  enforce 
his  lien,  and  obtained  a  Judgment  and  sale 
of  the  land  to  pay  the  same.  Thereafter,  at 
a  sale  by  the  master  commissioner,  Kearney 
bought  said  tract  of  land  for  $2,200.  Tbe 
sale  was  reported  to  the  court  and  confirm- 
ed. On  December  10,  1903,  Kearney  sold 
the  land  in  question  to  appellant,  the  High- 
land Land  &  Building  Company  of  Dayton, 
Ky.  On  the  16th  day  of  August,  1904,  Thom- 
as Audas  died,  leaving  a  will  making  api>el- 
lee  Cynthia  Audas  hla  sole  devisee.  On.  the 
12th  day  of  May,  1906,  Cynthia  Audas 
brought  this  action  In  the  Campbell  circuit 
court  for  the  purpose  of  setting  aside  the 
Judgment  and  order  of  sale^  and  all  proceed- 
ings thereunder  in  the  action  of  John  W. 
Kearney  v.  Thomas  Audas,  as  well  as  the 
conveyance  from  John  W.  Kearney  to  appel- 
lant, and  asked  that  this  be  done  on  the  pay- 
ment by  her  Into  court  of  a  snm  suffid^t 
to  pay  tbe  original  note  of  12,600,  with  In- 
terest and  costs  in  the  action  of  Kearney 
V.  Audas.  To  appellee's  petition  the  defoid- 
ant  John  W.  Kearney  filed  answer  asklns 
that  If  the  court  held  that  the  Judgment  in 
the  case  of  Kearney  v.  Audas  was  void,  and 
that  appellee,  upon  the  payment  by  her  into 
court  of  $2,600,  with  interest  from  August 
29,  1896,  and  the  costs  in  said  case,  was 
entitled  to  a  reconveyance  of  the  property 
to  'her,  that  of  this  money  so  paid  into 
court  his  codefendant,  the  Highland  Land  & 
Building  Company  of  Dayton,  Ky.,  be  ad- 
judged entitled  to  $2,200,  with  interest  from 
March  6,  1001,  and  that  he  be  entitled  to 
remainder.  On  February  23,  1907,  the  court 
entered  an  order,  directing  appellee  on  or 
before  March  9,  1907,  to  pay  Into  court  the 
amount  of  money  which  she  ottered  to  pay. 
Appellant  demurred  to  appellee's  petition. 
The  court  ovoruled  tbe  demurrer,  and,  the 
appellant  declining  to  plead  further,  entered 
a  Judgment  directing  that  the  Judgment  and 
order  of  sale,  the  sale  and  the  conflrmation 
thereof,  in  the  case  of  Kearney  v.  Audas, 
etc.,  and  all  conveyances  of  said  real  estate 
to  appellant,  or  from  appellant  to  the  other 
defendants,  be  set  aside  and  declared  null 
and  void.  The  order  further  directed  that 
an  account  be  taken  of  the  sums  of  money- 
paid  upon  said  void  sale,  with  Interest  there- 
on, and  of  the  costs  in  the  original  action, 
and  that  this  cause  be  referred  to  the  master 
commissioner  for  the  purpose  of  taking  said 
account;  that  until  the  coming  in  of  the  re- 
port of  tbe  master  commissioner,  the  appor- 
tionment of  the  sums  of  money  so  tonnd  to 
have  been  paid  nix>n  said  invalid  sale  be  de- 
ferred for  the  further  actiqn  and  ordw  of 
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the  court  From  this  order,  the  Highland 
Land  &  Building  Oompany  proBecutes  this 
appeaL 

While  othw  grounds  for  setting  aside  the 
proceedings  In  the  case  of  Kearney  t.  Audaa 
are  set  forth  In  the  petition,  It  will  be  neces- 
saiT,  In  view  of  the  conclusion  reached  'by 
the  court,  to  consider  only  the  following:  (1) 
A  personal  judgment  was  rendered  against 
appellee  and  her  husband  yrhen  no  summons 
had  been  served  upon  either  of  than,  and 
neither  had  entered  appearance.  (2)  No  bond 
was  executed  before  Judgment,  as  required 
by  section  410  of  the  Glvil  Ck)de  of  Practice, 
nor  had  the  court.  In  pursuance  of  section 
411,  retained  control  over  and  preserved  the 
property,  or  the  proceeds  thereof.  The  law 
la  well  settled  that  no  personal  Judgment 
shall  be  rendered  against  a  defoidant  con- 
structively summoned,  or  summoned  out  of 
this  state  as  provided  In  section  56,  and  who 
has  not  appeared  In  the  action.  Section  419 
of  the  Civil  Code  of  Practice;  Harris  T. 
Adams,  2  Duv.  141;  Berry  v.  Berry's  Bx'r, 
6  Bush,  594.  The  law  is  equally  well  set- 
tled that  the  failure  to  give  bond  before  Judg- 
ment against  a  nonresident  who  has  not  up- 
peared  In  the  action  Is  reversible  error. 
Webber  v.  Tanner,  6S  &  W.  848,  23  Ky.  Law 
Rep.  1684;  Morrison,  etc.,  v.  Beckham,  96 
Ky.  72,  27  S.  W.  868;  Gill  v.  Johnson's 
Adm'rs,  1  Mete.  649.  As  the  personal  judg- 
ment In  the  case  of  Kearney  v.  Audas  was 
void,  and  as  the  Judgment  directing  a  sale 
of  the  land  was  erroneous  because  no  bond 
had  been  given  as  required  by  section  410 
of  the  Olvll  Code  of  Practice,  It  was  certain- 
ly proper  for  the  trial  court  to  set  aside  the 
Judgment  in  question.  TTpon  proper  pro- 
ceedings had,  either  of  these  errors  would 
have  been  suf&clent  to  authorize  a  reversal 
by  this  court;  and,  wherever  the  errors  are 
such  that  this  court  will  reverse  the  action, 
we  think  It  Is  the  duty  of  the  trial  court 
to  set  aside  the  Judgment  upon  the  same 
grounds. 

Counsel  for  appellant  contends  that  this 
proceeding  Involves  a  collateral  attack  upon 
the  Judgment  In  the  case  of  Kearney  v. 
Audas,  and  that  as  that  judgment  was  only 
voidable,  and  not  void,  Oils  proceeding  can- 
not be  maintained.  This  contention,  how- 
ever, is  not  tenable.  This  proceeding  Is  not 
a  collateral  attack  upon  the  Judgment  In 
question,  but  a  direct  attack.  The  main 
purpose  of  this  action  Is  to  set  aside  the 
judgment  in  question.  True,  appellee  did  not 
proceed  by  motion,  as  provided  by  section 
414  of  the  Civil  Code  of  Practice,  but  filed 
her  petition  in  the  same  court  where  the 
original  action  was  instituted,  and  gave  the 
necessary  security  for  costs.  In  the  case  of 
Barbee  v.  Fox,  etc.,  T9  Ky.  688,  this  court 
held  that,  although  the  defendants  did  not 
make  a  formal  motion  to  have  the  action 
retried,  they  gave  security  for  costs  and 
filed  their  pleadings  of  record,  and  these 
steps  were  sufficient  to  enter  their  appear- 
ance and  motion.    We  are  of  opinion  that. 


undo:  this  ruling,  the  proceeding  by  appel- 
lee was  a  sufficient  compliance  with  the  pro- 
vision of  the  Code.  Had  appellant.  In  pursu- 
ance of  section  417  of  the  Civil  Code  of  Prac- 
tice, pleaded  and  proved  that  it  acquired  the 
title  to  the  property  in  question  in  good 
faith,  this  would  have  been  a  good  defense 
to  appellee's  action.  Instead  of  doing  this, 
however,  appellant  elected  to  stand  on  its 
demurrer.  As  the  facts  set  out  in  the  peti- 
tion stated  a  good  cause  of  action,  appel- 
lant's demurrer  was  properly  overruled. 

For  the  reasons  given,  the  Judgment  is 
■fflnned. 


BOTD  et  al.  v.  MORRI& 
(Court  of  Appeals  of  Kentucky.    Jan.  17, 1906.) 

1.  Basements— Right  or  Wat— Pbescbiptiow 
— Peuuissivs  Usk. 

Where  one  is  given  permisaion  to  pass  over 
the  land  of  another,  he  acquires  no  rights  by  any 
length  of  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  ({  23,  24.] 

2.  Sake— Advkrse  Ubx. 

The  continuous  adverse  use  of  a  way  over 
lands  of  anothw,  whea  anezplalned,  creates  the 
presumption  of  a  grant,  and,  after  the  expira- 
tion of  15  years,  the  burden  is  upon  one  denying 
the  right  to  show  that  the  use  was  merely  per- 
missive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  i  88.] 

8.  Samk. 

It  is  immaterial  whether  the  adverse  use  of 
a  passway  over  the  land  of  another  is  claimed  aa 
a  matter  of  right,  or  merely  as  a  matter  of  con- 
venience. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  17,  Easements,  !  13.] 

4.  Sams  —  JjooATion  or  Route  — Effect  or 

Cbanoe. 

The  acquiescence  of  one  who  has  an  ease- 
ment of  way  over  the  lands  of  another  in  chang- 
es in  the  location  of  the  way  for  the  convenience 
of  the  owner  of  the  servient  estate  does  not  op- 
erate as  an  at>andonment  of  the  original  way, 
nor  does  audi  acquiescence  prevent  the  claim- 
ant of  such  an  easement  from  asserting  his  claim 
of  right  based  ai>on  an  adverse  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  {§  77-79.] 

6.  Appeai,  —  Review  —  FiRDinas  or  OotrBT  — 
Con  clusiveness. 

The  findings  of  a  trial  conrt  will  be  sus- 
tained on  appeal,  though  opposed  to  the  testi- 
mony of  the  greater  namber  of  witnesses. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  §g  3990-3992.] 

a.  Easements- RioHT  or  Way— Pbescbiptiow 

—Evidence. 

Evidence  examined,  and  held  to  show  the 
acquirement  of  a  light  of  way  across  the  lands 
of  another  by  prescription. 

[E^L  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  U  88-93.] 

7.  Pleading— Amendment  or  Arsweb. 

In  an  action  to  enjoin  defendants  from  in- 
terfering with  plaintiff's  passway  on  a  line  be- 
tween the  lands  of  the  two  defendants,  after  the 
submission  of  the  case  to  the  court,  one  of  the 
defendants  moved  for  leave  to  file  an  amended 
answer  setting  up  that  he  had  acquired  the  land 
on  both  sides  of  the  passway,  and  praying  that, 
if  plaintiff  should  be  found  entitled  to  the  way. 
he  should  be  required  to  erect  gates  across  it. 
Held,  that  the  court  properly,  disallowed  the 
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amendment  wblch  would  have  necessitated  re- 
opening the  case  and  continalnK  it  for  trial  ou 
a  new  guestlon,  as  to  which  a  special  statiitoiT 
proceeding  was  authorised. 

Appeal  from  Clrcalt  Court,  Oraves  Cioiuity. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Morris  against  J.  V.  and  S. 
H.  Boyd.  From  a  Jndgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Moorman  &  Warren,  for  appellants.  W.  J. 
Webb  and  Robbing  &  Thomas,  for  aKtellee. 

LA8SIN6,  J.  This  litigation  InvolTes  the 
right  of  appellee  to  a  passway  fro^l  the  mid- 
dle prong  of  Terrapin  creek  to  the  J.  G.  Pit- 
man road,  along  the  line  between  the  lands  of 
appellants,  J.  V.  and  S.  H.  Boyd.  This  pass- 
way  in  question  was  obstructed  by  the  ap- 
pellants, and  appellee  filed  suit  against  them 
because  of  Its  obstruction,  and  asked  for  a 
mandatory  order  compelling  them  to  remoTe 
the  fence  obstructing  the  passway,  and  en- 
joining them  from  further  Interfering  with 
his  free  use  and  enjoyment  of  same.  Appel- 
lee bases  his  claim  on  prescriptive  right,  as- 
serting that  be  and  those  under  whom  he 
claims  have  used  and  claimed  this  passway 
as  a  matter  of  right  adverse  to  all  others 
for  more  than  40  years.  The  answer  denies 
the  material  allegations  of  the  petition,  and 
further  charges  that  appellee's  use  of  the 
passway  In  question  and  of  other  passways 
over  the  unlndosed  lands  of  S.  H.  Boyd  was 
altogether  permissive.  Issue  is  Joined  In  the 
pleadings  on  several  other  points,  none  of 
which  It  Is  deemed  necessary  to  consider  in 
this  opinion,  for  the  case  turns  upon  the  ques- 
tion as  to  whether  or  not  the  passway  in 
question  had  beoi  used  adversely  by  appel- 
lee, and  those  under  whom  he  claims,  for 
more  than  15  years  before  the  date  upon 
which  It  was  closed  by  appellants,  and  the 
determination  of  this  question  of  necessity 
settles  all  disputes  between  the  parties  to 
this  litigation  relative  thereto. 

Quite  a  number  of  witnesses  have  been  in- 
troduced on  each  side  In  support  of  their  re- 
spective claims  and  contentions.  For  api>el- 
lants  it  is  earnestly  insisted  that,  while  It  is 
true  that  appellee  and  those  under  whom  he 
claims  have  for  a  number  of  years  passed  out 
from  bis  home  to  the  public  roads  over  the 
lands  of  appellants,  yet  this  use  was  merely  a 
permissive  right ;  appellants'  lands  being  dur- 
ing the  greater  i)ortlon  of  said  time  unlndos- 
ed woodland.  The  passway  used  by  appel- 
lee and  the  public  through  this  woodland  was, 
from  time  to  time,  changed  as  the  timber  was 
cleared  away,  or  the  passway  In  use  became 
obstructed  or  washed  and  worn  and  unfit  for 
further  travel.  That  no  passway  was  recog- 
nized as  fixed  or  established  for  the  use  of  ap- 
pellee or  the  public,  but  that  appellants,  in 
order  to  encourage  good  fellowship  and  in  a 
neighborly  spirit,  permitted  ai^ellee  and  the 
public  to  thus  pass  over  their  places  until 
1892,  when,  the  timber  having  become  In  a 
targe  measure  cleared   up,  they  fenced  up 


their  farms,  leaving  a  strip  something  like 
16  feet  wide  on  the  line  between  them  from 
the  middle  fork  of  Terrapin  creek  out  to  the 
Pitman  road  aforesaid.  The  timt>er  was  clear- 
ed out  of  this  strip  which  was  left  open  be- 
tween the  two  farms,  and  from  1892  down  to 
1904,  a  period  of  12  years,  it  was  used  by  ap- 
pellee and  others  who  desired  to  travel  same 
without  objection  from  appellants.  In  1904 
appellants  fenced  iq>  this  passway.  For  ap- 
pellee it  Is  insisted  that  he  and  those  under 
whom  he  claims  and  the  neighborhood  In  gen- 
eral have  for  more  than  40  or  SO  years  used 
the  passway  passing  along  the  route  above 
described  and  extending  eastwardiy  to  tbe 
Mayfleld  and  Paris  public  road;  that  in  so 
doing  they  sought  and  received  the  permis- 
sion of  no  one,  but  used  same  at  pleasure  as 
a  matter  of  right,  and  that  in  1889  appel- 
lants, for  their  own  benefit  and  convenience, 
established  the  passway  along  the  line  t>e- 
tween  them  each  contributing  one-half  of  ttae 
ground  over  which  It  ran,  and  fenced  same 
tbroui^out  its  entire  length;  that  as  thus 
laid  out  and  fenced  by  appellants  it  was  used 
by  the  appellee  and  the  general  public  for 
more  than  15  years,  not  by  and  with  tbe 
consent  of  appellants,  but  as  a  matter  of 
right  Thus  the  issue  is  sharply  drawn. 
Practically  all  of  the  witnesses  in  this  case 
agree  that  appellee  and  those  under  whom  he 
claims  and  the  traveling  public,  when  they 
so  desired,  have  for  a  great  number  of  years 
passed  over  the  lands  of  appellants  in  going 
from  the  Pitman  road  to  appellee's  home,  and 
points  on  the  Mayfleld  and  Paris  road  be- 
yond. They  all  practically  agree  that  the 
roadbed  of  this  passway  has  at  various  times 
changed  during  the  25  or  30  years  prior  to 
1889.  The  only  sharp  conflict  between  the 
testimony  offered  by  appellants  and  that  of- 
fered by  appellee  Is  the  testimony  as  to  the 
date  that  the  passway  was  removed  to  and 
placed  upon  the  line  between  the  lands  of  ap- 
pellants ;  the  witnesses  for  appellants  claim- 
ing that  this  was  done  In  1891,  while  the  wit- 
nesses for  appellee  all  claim  that  it  was  done 
in  the  latter  part  of  1888  or  In  the  early  part 
of  1889. 

There  Is  no  question  but  what  there  was 
considerable  travel  from  the  Pitman  road 
east  over  the  lands  of  appellants  toward  the 
home  of  appellee  and  to  points  beyond,  and 
that  this  continued  for  a  great  number  of 
years.  It  is  altogether  probable,  and  the  de- 
cided weight  of  the  testimony  supports  the 
theory,  that  the  traveling  public  in  earlier 
years  passed  over  this  land  wherever  it  was 
most  oouvenlent  to  do  bo.  When  their  busi- 
ness or  interests  took  them  to  the  north  on 
the  Pitman  road,  they  would  pass  out  over 
appellants'  land  In  that  direction,  and,  when 
they  were  going  to  points  south  on  tlie  Pitman 
road,  they  would  branch  out  In  that  direction, 
and,  as  the  whole  of  this  land  was  uninclosed, 
this  general  use  by  the  public  called  forth  no 
objection. or  remonstrance  from  the  landown- 
ers.   Later,  however,  as  the  land  was  cleared 
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and  cultivated,  It  became  necessary  to  confine 
the  travel  to  a  beaten  path,  and  It  was,  no 
doubt,  for  this  purpose  and  for  this  purpose 
alone  that  the  passway  in  question  tn  this 
litigation  was  established  along  the  line  and 
fenced  on  either  side.  Appellants  offer  no 
satisfactory  explanation  as  to  why  It  was  fix- 
ed in  the  way  that  It  was,  and  we  are  unable 
to  account  for  their  action  on  any  otb^  theory 
than  that  it  was  a  recognition  on  their  part 
that  appellee  and  the  public  did  have  a  right, 
prescriptive  It  Is  true,  to  the  use  of  a  pass- 
-way  from  the  middle  fork  of  Terrapin  Oreek 
to  the  Pitman  road  aforesaid.  Upon  no  other 
theory  can  we  understand  why  It  was  that 
each  of  the  adjoining  landowners  should 
build  a  fence  on  his  own  land,  and  why  each 
should,  In  building  this  fence,  move  It  back 
seven  or  eight  feet  from  the  boundary  line. 
Had  It  not  been  for  the  purpose  of  establish- 
ing the  road  upon  the  division  line  and  con- 
fining the  travel  to  It,  a  fence  upon  one  side 
only  would  have  answered  all  conceivable  pur- 
poses. Nor  are  we  able  to  understand  why, 
if  it  was  not  so  fenced  for  the  purpose  of  es- 
tablishing the  road  and  confining  the  travel 
to  the  road  as  so  established,  that  after  It 
was  fenced  appellants  permitted  it  to  be  con- 
verted into  a  roadway,  and  used  without  ob- 
jection tot  a  period  of  at  least  12  years  as  ad- 
mitted, or  15  years,  as  claimed  In  this  litiga- 
tion. It  appears  from  the  record  that  the 
county  court  had  some  years  before  this  liti- 
gation by  proper  orders  recognized  and  estab- 
lished the  passway  from  the  middle  forlc  of 
Terrapin  creek  east  to  the  Mayfield  and  Paris 
road  as  a  public  road,  and  there  is  no  particle 
of  evidence  in  all  of  this  voluminous  record 
tbat  appellants,  or  those  under  whom  they 
claim,  during  the  entire  time  covered  by  the 
evidence  in  this  litigation,  ever  offered  any 
objection  to  or  made  any  protest  against  ap- 
pellee or  those  under  whom  he  claims,  or  the 
public's  use  of  the  passway  from  the  middle 
fork  of  Terrapin  creek  out  to  the  Pitman 
road.  It  does  seem  that  if  this  use,  as  above 
described,  was  merely  a  permissive  right,  and 
was  recognized  as  such  by  appellants,  that 
during  all  of  the  years  that  it  was  used  they 
would  have  done  something  or  said  something 
Indicative  of  this  fact  This  court  has  repeat- 
edly held  that,  where  one  is  given  permission 
to  pass  over  the  lands  of  another,  he  acquires 
no  rights  by  reason  of  any  number  of  years 
use  thereof.  Patterson  v.  Griffith,  62  S.  W. 
884,  23  Ky.  Law  Rep.  334.  But  not  so  In  a 
case  where  the  use  was  taken  or  acquired 
without  the  consent  or  the  permission  of  the 
owner,  and  in  the  latter  case  the  unexplained 
and  uninterrupted  use  of  a  passway  for  a 
great  number  of  years  creates  the  presump- 
tion of  a  grant.  O'Danlel  v.  O'Danlel,  88  Ky. 
185,  10  S.  W.  638;  Conyers  v.  Scott,  94  Ky, 
123,  21  8.  W.  530.  And,  where  the  right  to 
the  passway  is  claimed  by  reason  of  Its  use 
for  15  years  or  more,  the  burden  is  upon  the 
person  denying  this  right  to  establish  that  it 
was  merely  permissive.    Byars  v.  Rash,  etc., 


100  8.  W.  906,  SO  Ky.  Iaw  Rep.  1153;  Newcome 
V.  Crews,  98  Ky.  339,  32  8.  W.  947.  And,  aft- 
er the  continued  use  of  a  passway  for  a  great 
numl>er  of  years,  the  burden  Is  on  the  land- 
owner to  show  that  this  use  was  merely  per- 
missive. Burch  V.  Blahr,  41  &  W.  547, 19  E^y. 
Law  Rep.  641.  It  is  immaterial  whether  the 
adverse  use  of  a  passway  over  the  land  of 
another  is  claimed  as  a  matter  of  right  or 
merely  as  a  matter  of  convenience.  It  can- 
not be  denied  or  disturbed  if  it  has  been  per- 
mitted to  run  uninterrupted  more  than  15 
years.  Benedict  v.  Johnson,  42  8.  W.  335,  19 
Ky.  Law  Rep.  937. 

Appellants  practically  admit  that  if  the  pass- 
way  In  question  had  at  all  times  been  confined 
to  the  same  roadbed  tbat  appellee  would  \m 
entitled  to  hold  same,  but  they  earnestly  con- 
tend that.  Inasmuch  as  the  roadbed  during 
the  40  or  50  years  covered  by  this  litigation 
was  repeatedly  altered  or  changed,  that  there- 
fore appellee  acquired  no  such  right,  but  In 
the  case  of  Johnson  v.  Clark,  67  8.  W.  474, 
22  Ky.  Law  Rep.  418,  this  court  held  that  the 
acquiescence  of  the  owner  of  the  easement 
in  temporary  changes  In  a  passway  from  one 
route  to  another  for  the  convenience  of  the 
owner  of  the  servient  estate  does  not  operate 
as  an  abandonment  of  the  original  way  grant- 
ed. Hence,  the  fact  that  the  roadbed  was 
changed  at  different  points  on  several  oc- 
casions cannot  afford  appellants  any  relief, 
so  long  as  they  admit  tbat  during  all  the 
period  of  years  covered  by  this  litigation  ap- 
pellee and  those  under  whom  he  claims  con- 
tinued to  pass  from  the  residence  of  appellee 
and  points  east  thereof  over  the  lands  of  ap- 
pellants to  and  from  the  Pitman  road;  and. 
Inasmuch  as  these  appellants  apparently  ac- 
quiesced for  the  record  evidence  does  not 
show  that  they  ever  made  any  objection  there- 
to, the  above  rule  applies  here.  So  likewise 
in  1889  or  1892,  it  is  Immaterial  which,  the 
appellants,  for  their  own  convenience,  chang- 
ed the  road  so  as  to  make  it  run  upon  the 
division  line  between  them.  Appellee  acqui- 
esced In  their  so  doing,  and  he  lost  no  rights 
by  reason  thereof,  nor  Is  he  estopped  because 
thereof  from  asserting  his  claim  of  right  to  a 
passway  by  reason  of  Its  adverse  use  prior  to 
the  date  upon  which  this  alteration  or  change 
was  made.  The  numerical  weight  of  the  tes- 
timony is  In  support  of  the  contention  of  ap- 
pellants that  this  last  alteration  in  the  road- 
bed was  made  in  1891,  but  some  weight  and 
consideration  must  be  given  to  the  judgment 
of  the  chancellor.  He  was  upon  the  ground,' 
was  no  doubt  acquainted  with  the  witnesses, 
familiar  with  the  lay  of  the  land,  and  ac- 
quainted with  the  habits  and  customs  of  the 
people  in  that  locality,  and  In  the  possession 
of  such  knowledge  was  certainly  qualified  to 
pass  judgment  upon  the  weight  that  should 
be  given  to  the  testimony  of  the  various  wit- 
nesses ui>on  this  question,  and  hence,  viewed 
in  the  light  of  this  testimony  alone,  we  are 
not  prepared  to  say  that  he  was  wrong  In  his' 
conclusion    tbat   appellee   and   those  -under' 
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wbom  he  claims  had  held  the  paasway  In 
gaestlon  adyeraely  for  a  period  of  more  than 
fifteen  years.  And,  when  we  take  into  con- 
sideration the  testimony  of  all  of  the  witness- 
es that  appellee  and  those  under  whom  be 
claims  had  been  enjoying  an  oninterrapted 
and  an  unquestioned  right  to  pass  over  the 
land  of  aj^Uants  to  the  Pitman  road  for  a 
period  of  at  least  25  years  prior  to  the  estab- 
lishment of  the  passway  where  it  now  Is,  we 
arecouTlnced  that  his  finding  was  correct 

After  the  case  was  prepared  and  submitted 
appellants  offered  to  file  an  amended  answer, 
in  which  it  was  set  out  that  Inasmuch  as  ap- 
pellant J.  V.  Boyd  now  owns  the  land  on 
both  sides  of  the  passway  in  question,  that, 
if  the  case  should  be  decided  adversely  to 
their  contention,  appellee  should  be  required 
to  erect  and  maintain  gates  over  the  passway. 
The  trial  judge  refused  to  permit  this  amend- 
ment to  be  filed,  and  we  think  correctly  sa 
The  Issue  as  made  by  the  pleadings  was  as 
to  whether  or  not  appellee  had  acquired  a 
prescriptive  right  to  the  use  of  this  passway. 
The  proof  had  all  be&i  taken  upon  this  issue, 
and  to  hare  permitted  the  amendment  to  be 
filed  would  have  necessitated  opening  up  the 
case  and  continuing  it  for  preparation  upon 
the  question  as  to  whether  or  not  gates 
should  be  established.  The  statute  makes 
ample  provision  for  the  establishment  of 
gates  on  roads  and  passways,  and.  If  appel- 
lants desire  to  have  gates  erected  across  this 
passway,  they  should  proceed  as  therein  di- 
rected. As  this  question  Is  not  before  us,  we 
expressly  refrain  from  expressing  any  opin- 
ion on  the  question  as  to  whether  or  not  be  is 
entitled  to  erect  gates  over  this  passway. 

Perceiving  no  errors  In  the  rulings  of  the 
trial  Judge,  the  Judgment  Is  affirmed. 


liOUISVIU^  BRIDGE  CO.  et  aL  T. 
MORONEY. 

(Ooart  of  Appeals  of  Kentucky.    Jan.  21,  1906.) 

RAIUI0AD»— AOCIDKHTS  AT  OROSSinOS-^FAH.- 
TTBE  TO  LOWKB  GATES— OONTBIBUTOBT  Neo- 
LIOERCE. 

Where  defendant  railroad  failed  to  lower 
Its  gates  at  a  street  crossing  on  the  approach 
of  a  train,  plalntiCF,  a  motorman  on  a  street  car 
was  Jnatined  in  assuming  that  it  was  safe  to 
cross,  and  was  not  guilty  of  contributory  negli- 
gence OS  a  matter  of  law  in  not  looking  to  see 
whether  trains  were  approaching  before  under- 
taking to  cross,  t>eing  bound  only  to  exercise 
ordinary  diligence  for  his  own  safety. 

[Ed  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  g!  1071-1074.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  J.  M.  Moroney  against  the  Louis- 
ville Bridge  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

O.  H.  Gibson  and  Trabue,  Doolan  &  Cox,. 
for  appellants.    Caruth,  Chatterson  &  Blitz, 
ter  appelle^i 


BARKER,  J.  The  appellants,  the  liOuls- 
vllle  Bridge  Company  and  the  Illinois  Central 
Railroad  Company,  Jointly  operate  a  double- 
track  railroad  over  Fourteenth  street,  In 
Louisville,  Ey.,  running  from  north  to  south. 
The  Louisville  Railway  Company  operates  a 
street  car  line  over  Walnut  street,  running 
east  and  west  The  appellee,  J.  M.  Moroney, 
was  at  the  time  of  the  accident  complained 
of,  and  had  been  for  many  years  theretofore, 
a  motorman  In  the  employ  of  the  Louisville 
Railway  Company.  At  the  time  of  the  ac- 
cident appellee  was  operating  as  motorman 
a  street  car  propelled  along  Walnut  street, 
going  west  At  Fourteenth  and  Walnut 
streets  the  appellants  maintain  for  the  protec- 
tion of  the  public  drc^  gates,  which  are  open- 
ed by  a  watchman  stationed  In  a  tower  main- 
tained there.  When  the  car  on  which  appel- 
lee was  acting  as  motorman  reached  the  inter- 
section of  Fourteenth  and  Walnut  streets,  he 
stopped  the  car  in  obedience  to  a  rule  of  the 
company  by  which  he  was  employed.  He  saw 
that  the  railroad  gates  were  open,  or  raised, 
and,  deeming  this  sufficient  evidence  that  be 
could  cross  Fourteenth  street  in  safety,  he 
started  his  car  across,  but,  wben  It  was  on 
the  track  of  the  railroad  company,  he  found 
that  there  were  two  trains,  one  going  north 
and  in  other  going  south,  approaching  the 
Intersection  of  the  streets,  one  of  which  col- 
lided with  the  street  car,  knocking  it  off  the 
track,  turning  it  over,  and  seriously  injur- 
ing the  motorman.  To  recover  damages  for 
this  injury  be  instituted  this  action,  alleging 
In  his  petition  that  the  injury  he  received  was 
the  result  of  the  gross  negligence  of  the  em- 
ploy€  of  the  appellants.  The  defense  is  rest- 
ed on  the  contributory  negligoice  of  the  ap- 
pellee. 

It  Is  not  denied  that  the  gatekeeper  or 
watchman  of  the  appellants  knew  that  a 
train  of  cars  was  approaching  the  intersec- 
tion of  Fourteenth  and  Walnut  streets;  but 
thinking  that  he  could  go  down  from  the  tow- 
er and  get  a  bucket  of  coal  which  he  needed, 
and  return  In  time  to  let  down  the  gates, 
he  undertook  this  errand  with  the  result  that 
the  gates  were  not  lowered,  and  the  collision 
tooit  place  as  hereinbefore  detailed.  The  ap- 
pellants do  not  deny  the  gross  negligence  of 
their  agent,  the  watchman;  but,  admitting  it 
fully,  they  say  tbat  the  plaintiff  was  guilty 
of  such  contributory  negligence  in  not  looking 
himself  to  see  whether  trains  were  approach- 
ing before  he  undertook  to  cross  the  railroad 
track  that  they  were  entitled  to  a  peremptory 
instruction  to  the  Jury  to  find  for  them  at  the 
close  of  the  testimony.  In  this  conclusion  we 
cannot  concur.  The  fact  that  the  railroad 
corporation  maintained  the  watchman  and 
gates  at  the  intersection  of  the  streets  where 
the  accident  occurred  was  an  invitation  to 
the  public  to  cross,  and  an  assurance  to  them 
that  they  would  be  safe  in  so  doing  when  the 
gates  were  open  or  raised.  In  the  case  of 
Sights  V.  Louisville  &  Nashville  Railroad  Oo., 
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117  Ky.  436,  78  S.  W.  172,  the  following  state- 
ment of  the  law  as  applicable  to  the  question 
In  hand  was  cited  with  approval:  "And, 
when  gates  or  a  flagman  have  been  main- 
tained by  railroad  companies  at  the  cross- 
ing of  streets  in  cities  and  towns,  the  public 
have  a  right,  when  the  gates  are  open,  or  the 
flagman  not  In  his  accustomed  place  of  duty, 
to  presume.  In  the  absence  of  knowledge  to 
the  contrary,  that  the  gateman  or  flagman 
Is  properly  discharging  his  duties;  and  it  Is 
not  negligence  on  their  part  to  act  on  the 
presumption  that  they  will  not  be  exposed  to 
a  danger  which  could  only  arise  from  the 
disregard  of  his  duties,  and  it  is  negligence 
for  a  gatekeeper  or  flagman  to  leave  his 
post,  knowing  that  an  engine  was  approach- 
ing a  crossing,  without  giving  some  signal  of 
danger."  In  the  case  of  Dick  ▼.  Louisville 
&  Nashville  Railroad  Company,  84  S.  W.  725, 
23  Ky.  Law  Rep.  1068,  this  court.  In  reversing 
a  Judgment  by  which  a  peremptory  Instruc- 
tion was  given  to  find  in  favor  of  the  defend- 
ant railroad  corporation,  where  the  plaintiff 
went  on  the  track  under  circumstances  simi- 
lar to  those  at  bar,  said:  "The  court  cannot 
say  as  matter  of  law  that  because  she  failed 
to  look  and  listen  for  the  approaching  train 
before  she  went  onto  the  track  she  was  guilty 
of  contributory  negligence,  In  view  of  the 
fact  that  appellee  was  required  and  did  keep 
a  watchman  and  gates  across  the  street  at 
that  crossing,  and  that  It  was  his  duty  to  let 
down  the  gates  on  the  approach  of  trains. 
If  the  gates  were  up,  as  appellant's  proof 
tmds  to  show,  it  might  reasonably  be  con- 
eluded  by  the  traveler  that  tliere  was  no 
danger  in  crossing.  As  to  whether  there 
was  negligence  in  falling  to  look  for  a  train 
when  the  gates  are  up  is  a  question  that  can- 
not be  said  as  a  matter  of  law  to  be  entirely 
settled  in  the  affirmative  Different  persona^ 
Judging  from  the  conduct  of  the  ordinarily 
prudent  person,  might  differ  as  to  whether 
this  was  or  not  negligence."  Both  of  these 
opinions  were  approved  in  Louisville  &  Nash- 
ville Railroad  Co.  v.  Wilson,  by,  eta,  100  S. 
W.  802,  80  Ky.  Law  Rep.  1048,  where  it  was 
said:  "The  obvious  purpose  In  raising  the 
gate  was  to  take  the  gate  out  of  the  way  of 
the  people  bo  that  they  could  pass  over.  The 
raising  of  the  gate  was  necessarily  an  invita- 
tion to  the  public  to  use  the  crossing,  and,  as 
has  been  well  said,  it  can  make  no  difference 
that  a  gatekeeper  expresses  that  the  road 
Is  safe  by  oi>enIng  the  gate  or  by  word  or  ges* 
ture.  The  railroad  company  Is  required  to 
maintain  the  gates  for  the  better  security  of 
the  public,  and  they  would  be  not  only  a 
mockery,  but  actually  misleading,  if  the  rais- 
ing of  the  gates  when  they  are  down  is  not  an 
Invitation  for  the  public  to  pass."  These 
cases  settle  the  question  of  the  right  of  the 
defendant  to  a  peremptory  instruction,  at  the 
close  of  the  plainttfTs  testimony,  to  the 
Jury  to  find  in  their  favor,  adversely  to  them. 
The  trial  oonrt  sabmltted  the  contributory 


negligence  of  the  plaintiff  to  the  Jury,  and 
there  Is  no  complaint  of  the  instructions  on 
the  part  of  appellants.  This  is  not  a  suit  by 
the  passengers  on  the  street  car  against  the 
street  car  company  for  the  negligence  of  the 
motorman  in  running  his  car  on  the  track  of 
the  railroad,  whereby  they  were  Injured. 
There  la  a  vast  difference  in  the  degree  of 
care  which  the  street  car  company  owes  to 
its  passengers  and  that  which  the  motorman 
owed  to  himself.  The  plaintiff  In  this  case, 
in  his  individual  capacity.  Is  entirely  disas- 
sociated from  the  motorman  on  the  car  who 
was  an  agent  for  the  railroad  company  as  a 
oommon  carrier  of  passengers.  Here  he  rep- 
reeoits  himself.  His  rights  against  the  ap- 
pellants are  precisely  the  same  as  if  he  had 
driven  on  the  track  in  his  own  vehicle.  The 
street  car  company  owed  to  its  passengers  the 
highest  degree  of  car  for  their  safety  which 
is  usually  exercised  by  persons  or  corpora- 
tions in  the  same  line  of  business;  but  the 
plaintiff,  so  far  as  he  was  himself  concern- 
ed, was  only  bound  to  exercise  ordinary  dili- 
gence for  his  own  safety,  and  this  being  so, 
his  attitude  is  the  same  as  were  those  of 
the  plaintiffs  in  the  cases  above  cited. 

There  is  no  complaint  of  the  amount  of  the 
verdict,  |2,500,  nor  of  any  other  errors  tlian 
of  the  failure  of  the  trial  court  to  grant  a 
peremptory  Instruction  in  favor  of  appellant 

Judgment  affirmed. 


JACKSON  et  al.  v.  McHARGUB  «t  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1908.) 

1.  DSDIOATIOH  —  AOQUIBSCKNOB      XS      PUBUO 
USK. 

Where  the  owner  of  a  strip  of  land  con- 
tracted for  the  laying  of  a  sidewalk  over  the 
same,  under  a  city  ordinance  requiring  the  lay- 
ing of  a  sidewalk,  it  amounted  to  a  dedication 
of  the  strip. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  16,  Dedication,  it  2(V-30.] 

2.  MuniciFAi,   CoBPoaATion  —  Strkktb  —  As- 

SBSSIfENTB. 

Where  for  over  20  years  that  portion  of  a 
road  within  the  limits  of  a  city  baa  been  main- 
tained as  a  street,  and,  though  it  had  originally 
been  a  county  road,  the  county  made  no  claim 
to  it  or  attempted  to  exercise  any  dominion  over 
it,  the  part  within  the  city  was  a  city  highway, 
for  improvements  of  which  the  city  might  levy 
special  assessments. 

3.  Sahk— Bm'OBOXKKHT  or  Assbbbiiknts— Ao- 

TIOR  OR  WABBAST. 

In  an  action  under  Ky.  St  1903,  (  8706,  on 
a  warrant  issued  to  the  contractor  for  a  Btreet 
improvement  the  procedure  being  in  rem,  It  was 
error  to  award  a  personal  Judgment  against  the 
property  owner. 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  Millie  McHargue  and  otiiers 
against  Jarvis  L.  Jackson  and  others.  From 
a  Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Reversed. 


Henry  C.  Hazelwood,  for  appellanta. 
H.  Johnson,  for  appellees. 


B. 
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BARE^R,  J,  London,  the  county  seat  of 
Laurel  county,  1b  a  city  of  tbe  Blxth  class. 
JarrlB  L.  Jackson  and  Mayme  F.  Jackson  (the 
latter  being  an  Infant)  are  the  owners  of  a 
lot  of  land  In  London  fronting  on  Main 
street.  In  this  property  the  mother  of  the 
Infants,  Maggie  E.  Dyche,  owns  a  dower  In- 
terest, and  her  second  husband,  A.  R.  Dyche, 
Is  tbe  guardian  of  his  step-daughter.  The 
board  of  trustees  of  the  town  of  London  duly 
and  legally  passed  an  ordinance  for  the  Im- 
provement of  Main  street  by  making  a  flag- 
stone sidewalk  Ato  feet  in  width  In  front  of 
the  proi)erty  owned  by  the  appellants.  This 
ordinance  Is  numbered  104.  Afterwards  Or- 
dinance No.  104  was  amended  by  Ordinance 
No.  112;  the  amendment  being  to  strike  out 
the  words  "not  exceeding  a  square."  With 
this  exception  Ordinance  No.  112  Is  in  all 
respects  the  same  as  Ordinance  Na  104.  By 
the.  terms  of  the  ordinance  it  is  provided: 
"That  if  tbe  owners  of  said  property  In  said 
square  and  along  said  street,  fronting  and 
abutting  on  Main  street  as  aforesaid,  shall 
fail  for  tliirty  days  after  the  passage  and 
publication  of  this  ordinance  to  enter  upon 
the  construction  of  said  walk  in  good  faith, 
it  shall  be  the  duty  of  the  Street  Superrlaor 
to  advertise  by  notice  printed  in  a  newspaper 
published  In  said  town,  that  on  a  day  to  be 
named  In  said  notice,  at  least  ten  days  from 
the  publication  of  said  notice  and  up  to  one 
o'clock  P.  M.  on  the  day  named,  sealed  bids 
will  be  received  by  the  Street  Supervisor  for 
the  coDstruction  of  the  aforesaid  sidewalk 
according  to  plans  above  set  forth."  After 
the  passage  of  this  ordinance,  the  appellants, 
through  A.  R.  Dyche,  contracted  with  J.  N. 
Russell  to  do  the  work  la  front  of  their  prop- 
erty for  the  price  of  75  cents  per  lineal  foot ; 
and.  In  pursuance  to  this  contract,  Russell 
proceeded  with  the  work,  placing  a  lot  of 
stone  upon  the  ground,  ahd'rieceivlng  an  ad- 
vance of  |33  from  Dyche.  Subsequently 
1/ycbe  became  offended  because  tbe  grade  es- 
tablished by  tbe  city  engineer  was  not  satis- 
factory to  him,  and,  in  some  way  not  clear- 
ly explained  in  the  record,  Russell  abandon- 
ed the  contract,  hauled  off  his  rock,  and  paid 
back  to  Dyche  the  money  advanced  by  tbe 
latter.  And  this  was  all  that  Dyche  ever  did 
toward  making  the  sidewalk.  After  the  ex- 
piration of  the  30  days,  tbe  city  authorities 
advertised  the  work  to  be  let  to  the  lowest 
and  best  bidder;  whereupon  J.  N.  Ru^ell 
made  a  bid  for  the  contract  at  the  price  of 
$1  per  lineal  foot,  anid  this,  being  the  lowest 
and  best  bid,  was  accepted,  and  a  contract 
made  with  Russell  by  the  city  authorities. 
Russell  proceeded  with  the  work  under  the 
new  contract,  and  completed  the  sidewalk, 
which  was  received  and  accepted  by  the 
board  of  tmstees,  and  thereupon  a  warrant 
was  Issued  to  the  contractor  for  the  sum  of 
$669;  it  having  been  ascertained  that  the  ap- 
pellants owned  659  feet  fronting  on  the  im- 
provement Thl^  warrant  the  contractor, 
Russell,  sold  to  Mrs.  Millie  McHargue,  who 


instituted  this  acticm  against  the  appellants 
to  recover  of  them  tbe  contract  price  due  for 
the  coBstructlon  of  the  sidewalk.    The  peti- 
tion states   In  detail  all   of  the  necessary 
steps  taken  In  the  matter  leading  up  to  tti& 
liability  of  the  defendants,  and,  without  re- 
citing these  with  particularity,  we  deem    It 
sufficient  to  say  that  it  states  a  good  cause^ 
of  action  for  a  recovery  upon  tbe  apportion- 
ment warrant    Tbe  answer  of  tbe  defendants 
presented    several    defenses.     They   denied 
that  the  sidewalk  was  completed  In  accord- 
ance with  the  contract  and  tbe  ordinance,  or 
that  they  owned  659  feet  or  more  than  627 
feet  fronting  on  the  Improvement ;  also   tbat 
J.  N.  Russell  sold  or  transferred  bis  riglitv 
title,  or  Interest  to  tbe  apportionment  war- 
rant to  Mrs.  Millie  McHargue.     They  then 
pleaded  affirmatively  that  Main  street  was 
not  a  part  of  the  Iiigbway  belonging  to  the 
city  of  London,  but  that  it  was  a  part  of  tbe 
old  Wilderness  road. belonging  to  tbe  county, 
and  that  the  city  bad  no  right  to  Improve  It 
as  a  highway.    They  also  pleaded  the  fact 
that  they,   as  owners,  had  entered  into   a 
contract  with  J.  N.  Russell  to  make  tbe  side- 
walk, and  that  they  bad  not  been  given  a 
reasonable  time  in  which  to  complete  tbe 
work,  and  that  tbe  city  was  without  right  or 
power  to  advertise  for  bidders  after  they,  a» 
owners,  had  undertaken  to  Improve  tbe  prop- 
erty themselves;  that  under  their  contract 
with  J.  N.  Russell,  he  had  obligated  himself 
to  construct  the  sidewalk  in  accordance  witb 
the  terms  of  the  ordinance  at  tbe  price  of 
75  cents  per  lineal  foot  and  they  alleged 
that  tbe  subsequent  attempt  to  amend  Ordi- 
nance No.   104   by   Ordinance   No.    112,    the 
advertising  for  bids  on  the  work,  and  the 
letting  of  the  same  to  J.  N.  Russell  at  $1  per 
lineal  foot  was  a  corrupt  scheme  enacted  for 
the  purpose  of  defrauding  them.    They  fur- 
ther alleged  that  Lee  B.  McHargue  was  a 
member  of  the  board  of  trustees  of  tbe  city 
of  London,  which  enacted  tbe  ordinance  un- 
der which  the  work  was  done;  that  he  was 
really  the  contractor,  and  Russell  was  merely 
his  Instrument  and  agent  for  tbe  purpose  of 
performing  a  contract  which  he,  as  trustee 
of  the  city,  could  not  legally  perform;  and 
that  the  sale  of  the  apportionment  warrant 
to  Mrs.  Millie  McHargue  was  a  part  and  par- 
cel of  the  fraudulent  scheme  of  her  husband, 
Lee  B.  McHargue,  in  securing  tbe  benefits  of 
a  contract  which  be  as  a  trustee  of  the  city 
cobld  not  himself  complete.    The  defendants 
also  set  up  tbe  facts  herein  recited  as  to  the 
attempt  on  their  part  to  construct  tbe  side- 
walk at  the  price  of  75  cents  per  lineal  foot, 
and  the  fact  that  the  city  bad  wrongfully 
let  the  work  under  the  amended  ordinance  at 
$1  per  lineal  foot  to  J.  N.  Russell ;  and  this 
they  pleaded  as  a  counterclaim  against  tbe 
'  city,  praying  that  if  the  court  should  reach 
tbe  conclusion  that  they  were  bound. under 
tbe  app9rtionment  warrant ;  to  the  assignee 
of  the  contractor  for  one  dollar  per  lineal 
foot,  they  shopld  be  awarded  a  judgment  on. 
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their  cotmterclalm  against  the  city  for  the  2S 
cents  per  lineal  foot  which  they  would  be 
forced  to  pay  by  reason  of  the  wrongful 
acta  of  the  city  authorities. 

After  the  issues  were  completed  by  ap- 
propriate pleading,  and  the  evidence  taken, 
the  case  was  submitted  to  the  chancellor  for 
final  adjudication.  The  chancellor  found  as 
a  matter  of  fact  that  the  appellants  owned 
only  646  feet  of  ground  fronting  on  the  Im- 
provement, and  awarded  Mrs.  Millie  Mc- 
Hargue,  the  assignee  of  the  contractor,  a 
I>ersonal  judgment  against  them  for  $646, 
with  Interest  at  the  rate  of  6  per  cent  per 
annum  from  the  12th  day  of  March,  1804^ 
until  paid;  and,  to  secure  the  payment  of 
this,  it  was  held  thtit  the  assignee  had  a  lien 
on  the  property  of  the  defendants  fronting 
on  the  improvement,  which  was  enforced  In 
the  Judgment  He  also  held  that  the  work 
was  not  constructed  in  accordance  with  the 
contract  and  ordinance,  and  was  really  worth 
only  75  cents  per  lineal  foot,  and  he  therefore 
awarded  the  defendants  a  Judgment  over  on 
their  counterclaim  against  the  city  of  London 
for  the  26  cents  per  lineal  foot  in  excess  of 
the  real  value  of  the  contract  work  which 
they  were  required  to  pay  by  the  negligence 
of  the  city  In  falling  to  supervise  the  work 
properly.  This  counterclaim  amounted  to 
$161.60.  From  this  Judgment  the  original 
defendants  are  here  on  appeal. 

We  think  the  contention  of  the  defendants 
that  Main  street  being  a  part  of  the  old 
Wilderness  road,  belongs  to  the  county,  and 
that  the  city  coold  not  legally  order  Its  im- 
provement is  not  maintainable  under  the 
evidence.  So  much  of  the  road  or  street 
as  is  involved  in  this  litigation  has  been 
within  the  city  limits  since  1884,  during  all 
of  which  time  the  city  authorities  have  con- 
sidered it  a  public  street  of  the  city,  and 
maintained  it  as  such.  The  county  makes 
no  claim  to  the  road;  nor  has  it  within  the 
time  mentioned,  so  far  as  this  record  shows, 
exercised,  or  attempted  to  exercise,  any  act 
of  dominion  over  it,  and  we  are  of  the  opin- 
ion that  so  much  of  the  road  as  lies  within 
the  corporate  limits  of  the  town  constitutes 
a  part  of  Its  highways  over  which  It  may 
exercise  the  dominion  authorized  by  Its  char- 
ter. Moreover,  It  may  be  said  that  the  side- 
walk Involved  here  Is  the  third  one  tbat  has 
been  laid  on  this  particular  strip  of  ground 
since.  1884. 

The  defmae  that  the  ordinance  and  con- 
tract ware  void  because  Lee  B.  McHargue, 
one  of  the  trustees  of  the  town,  was  the  real 
beneficiary  under  them.  Is  not  sustained  by  the 
facts.  The  chancellor  fonnd  that  the  evl- 
deiBce  did  not  support  this  charge;  and  in 
his  conclusion  we  concur.  Tbe  evidence  of 
the  defendants  on  this  point  at  best  serves 
only  to  create  a  suspicion,  but  would  not  au- 
thorize the  court  to  reach  the  conclusion 
that  the  trustee  had  been  as  false  to  his 
duty  aa  is  charged  in  the  petition. 

Tbe  claim  of  the  defendants  that  tbe  side- 


walk, as  laid,  overlaps  a  part  of  their  pri- 
vate property,  does  not  seem  to  be  supported 
by  the  facts.  The  evidence  shows,  as  said 
before,  that  the  sidewalk  In  question  is  the 
third  laid  on  the  same  strip  of  ground,  and 
one  of  the  defenses  of  the  appellants  Is  that 
they  had  contracted  with  J.  N.  Russell,  un- 
der Ordinance  No.  104,  to  make  the  pavement 
which  they  now  claim  overlaps  their  land. 
This  of  Itself  would  constitute  a  dedication 
of  the  small  strip  of  ground  belonging  to  the 
appellants,  which  it  is  now  claimed  was 
wrongfully  taken.  There  is  no  doubt  that 
the  defendants  proceeded  in  good  faith,  xm- 
der  Ordinance  No.  104,  to  do  the  work  them- 
selves as  authorized  by  Its  terms;  and  there 
Is  evidence  to  support  the  conclusion  of  the 
chancellor  that  the  further  prosecution  of 
the  work  under  this  contract  was  abandoned 
by  the  defendants,  and  the  contract  between 
them  and  Russell  rescinded.  If  they  had 
constructed  the  pavement  themselves  under 
the  contract  between  them  and  Russell,  the 
work  would  have  cost  them  75  cents  per 
lineal  foot;  and  this,  of  course,  under  their 
contract  they  would  have  had  to  pay.  Now, 
assuming  that  they  are  right  in  the  position 
that  the  chancellor  erred  in  reaching  the 
conclusion  that  they  had  abandoned  their 
contract  with  Russell,  still  the  Judgment  in 
its  practical  outcome  (so  far  as  the  amount 
Is  concerned)  gives  them  precisely  what  they 
contend  for  on  this  branch  of  their  defense. 
It  Is  true  the  contractor  Is  given  a  Judgment 
for  $1  per  lineal  foot;  bat  at  the  same  time 
the  defendants  are  given  a  Judgment  over 
against  the  dty  for  the  excess  of  26  cents 
per  lineal  foot.  So  that  upon  the  whole 
Judgment  the  defendants  will  have  paid  on- 
ly 75  cents  per  lineal  foot  This  is  what 
they  pleaded  they  had  a  right  to  do  under 
their  contract  with  Russell,  and  therefore 
they  are  not  Injured  because  the  chancellor 
gave  them  25  cents  per  lineal  foot  In  a  way 
different  from  Tvhat  they  desired  it  It 
might  have  bem  difficult  to  sustain  the  chan- 
cellor In  his  conclusion  that  after  tbe  ac- 
ceptance of  the  work  by  the  city  authorities 
be  had  tbe  right  as  against  the  city,  to 
abate  the  contract  price  from  $1  per  lineal 
foot  to  75  cents  per  lineal  foot  and  give 
Judgment  over  against  the  city  for  the  ex- 
cess (Eversole  v.  Walsh,  76  S.  W.  358,  25 
Ky.  Law  Rep.  784;  Mudge,  etc.,  v.  Wdlker, 
&c.,  90  S.  W.  1046,  28  Ky.  Law*  Rep.  906); 
but  of  this  the  municipality  Is  not  complain- 
ing, and  therefore,  as  we  have  said  before, 
the  defendants  will  have  paid  upon  the  whole 
Judgment  only  76  cents  per  lineal  foot  and 
this  they  contracted  to  do. 

We  are  of  (HI>inlon  tbat  Ordinance  No.  112 
was  merely  amendatory  of  Ordinance  No. 
104,  and  that  the  work  Involved  in  this  lit- 
igation was  done  under  the  original  ordi- 
nance. The  amendment  made  by  No.  112 
was,  so  far  as  this  case  is  concerned,  imma- 
terial, and  it  may  for  all  practical  purposes 
be  considered  as  void  without  any  change 


Digitized  by 


Google 


874 


106  SOUTHWESTERN  RKPORTBU. 


(Ky. 


being  made  In  the  rights  of  the  parties  nn- 
der  Ordinance  No.  104.  But  the  court  erred 
In  awarding  a  personal  Judgment  against 
the  defendants.  This  procedure  Is  under 
section  8706,  Ky.  St  1908,  and,  being  strict- 
ly In  rem.  It  was  error  to  award  a  per- 
sonal judgment  against  the  defendants  for 
the  Improvement  of  the  highway  in  ques- 
tion. Meyer  v.  City  of  Coyington,  103  Ky. 
646,  4S  S.  W.  769;  Woodward  t.  CoUett,  48 
8.  W.  164,  20  Ky.  Law  Rep.  1066. 

For  this  reason  alone,  the  Judgment  is 
reversed,  with  directions  to  the  trial  court 
to  set  aside  so  much  of  the  Judgment  as 
awards  a  personal  Judgment  against  the  ap- 
pellants. 


DBVOU  V.  PENCE  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  21,  1908.) 

1.  IRJTJKCTION— "IRHEPABABLI    INJXTBT." 

An  "Irreparable  injury"  is  one  for  which 
the  complainant  cannot  be  adequately  compen- 
sated in  damages,  or  where  there  is  no  pecuniary 
standard  for  measuring  the  damages,  either  be- 
cause the  inadequacy  of  damages  as  compensa- 
tion Is  due  to  tbe  nature  of  the  injury  itselF, 
the  nature  of  the  ri^ht  or  property  injured,  or 
the  want  of  responsibility  of  the  person  com- 
mitting tlie  injury. 

[Ed.  Note.— FV>r  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8772-^774.] 

2.  Sakb— Tbespass — Ibeepabable  Injubt. 

Where  a  drain  costing  nearly  $2,700,  con- 
structed under  a  turnpike,  was  a  public  neces- 
sity to-  preserve  the  pike,  and  discharged  sur- 
face water  onto  complainant's  property  of  slight 
market  value,  part  of  which  was  in  a  ravine 
which  would  have  received  a  large  part  of  the 
water  in  the  course  of  nature,  and  the  damages 
to  such  property  could  be  ascertained  and  award- 
ed on  tiie  theory  of  a  permanent  injury,  de- 
fendants being  fully  responsible,  complainant 
had  not  sustained  an  irreparable  injurv,  and 
was  not,  therefore,  entitled  to  an  injunction  re- 
straining the  maintenance  of  the  drain. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {  14.] 

8.  Sams. 

Equity  will  not  restrain  a  trespass,  unless 
It  is  accompanied  by  such  peculiar  circum- 
stances as  will  make  the  injury  irreparable  at 
law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  27,  Injunction,  |  98.] 

Appeal  from  Circuit  Court  Kenton  County. 

"Not  to  be  officially  reported." 

Suit  by  Sarah  O.  Devou  against  James  L. 
Pence  and  others.  From  a  decree  dismissing 
the  petition,-  plaintiff  appeals.    Affirmed. 


Herbert  Jackson,   for  appellant 
Tracy,  for  appellees. 


F.   M. 


•  LASSINO,  J.  The  Amsterdam  pike  Is  a 
public  highway  In  Kenton  county  running 
along  near  the  foot  or  base  of  what  is  known 
as  "Light's  Hill"  and  connecting  with  Mon- 
tague street  The  drainage  of  surface  water 
from  Light's  Hill  is  heavy,  and  frequently 
the  surface  water  would  flood  said  pike  to 
Bach  extent  as  to  wash  away  the  macadam 
and  parts  of  the  roadbed.  In  order  to  pre- 
T«it  this,  the  fiscal  court  of  Kenton  county 


ordered  a  sewer  pipe  laid  along  said  pike 
from  a  point  some  450  feet  above  Its  inter- 
section with  Montague  street  and  thence 
under  said  street  where  it  emptied  into  and 
upon  the  property  of  appellant  The  con- 
tract for  this  work  was  let  to  appellee  Fence 
on  December  7,  1905,  and  appellant  was  no- 
tified that  the  work  was  to  be  done.  Work 
was  commenced  on  February  13,  1906,  and 
appellant  was  again  notified  of  this  fact 
On  March  22,  1906,  she  filed  suit  In  the  Ken- 
ton circuit  court  seeking  to  enjoin  the  coun- 
ty and  contractor  from  completing  this  sew- 
er, upon  the  ground  that  it  would  cause  a 
large  and  unnatural  flow  of  water  over  her 
land,  and  would  thereby  do  her  a  great  and 
Irreparable  injury.  Issue  was  Joined  on  the 
material  allegations  of  the  petition.  By  the 
proof  heard  on  this  motion  it  was  developed 
that  the  county  bad  already  spent  some  $2,- 
000  or  more  in  the  prosecution  of  this  work. 
The  application  for  a  temporary  restraining 
ordw  was  denied,  and  the  sew»  was  com- 
pleted while  the  case  was  being  prepared  for 
trial.  The  total  cost  of  the  sewer  was  some- 
thing like  $2,700.  Upon  final  bearing  the 
trial  Judge  refused  to  grant  the  Injunction 
and  dismissed  plaintiff's  petition. 

No  part  of  this  sewer  is  laid  on  appellant's 
land.  The  only  element  of  damage  set  forth 
In  the  petition  is  that  by  reason  of  its  con- 
struction it  will  cause  a  heavy  and  unnatural 
fiow  of  water  over  her  land,  and  that  resi- 
dents living  along  the  line  of  this  sewer  will 
tap  the  pipe  and  discharge  the  drainage  and 
waste  water  and  matter  from  their  respective 
homes  through  this  sewer  upon  her  land,  add 
thereby  do  her  a  great  and  irreparable  Injury. 
These  allegations  are  denied  by  appellees, 
and  there  is  no  proof  In  the  record  tending 
to  support  the  allegations  of  'the  petition, 
other  than  that  by  reason  of  the  construction 
of  this  sewer  a  considerable  fiow  of  water 
would  be,  during  the  rainy  season,  thrown 
upon  and  over  appellant's  land.  A  deep  ra- 
vine runs  through  appellant's  propnty  al- 
most parallel  with  Montague  street  and  the 
water  which  would  be  collected  from  the  hill- 
side and  discharged  through  this  sewer  pipe 
upon  appellant's  property  would  pass  down 
the  hill  and  Into  this  ravine.  A  considerable 
part  of  the  water  which  would  be  discharged 
uiK>n  her  property  through  the  sewer  pipe 
would,  even  if  there  was  no  pipe,  find  Its 
natural  outlet  over  her  property  to  the  ra- 
vine running  through  it  It  Is  a  well-set- 
tled rule  that  equity  will  interfere  by  Injunc- 
tion where  Irreparable  injury  is  threatened; 
but  it  is  equally  well  settled  that  the  threat- 
ened Injury  must  be  substantial  In  Its  char- 
acter in  order  to  warrant  the  court  to  grant 
an  Injunction.  Equity  will  not  interpose 
where  the  complainant's  injury  Is  merely 
nominal  or  theoretical.  An  Irreparable  In- 
Jury  is  one  for  which  the  complainant  can- 
not be  adequately  compensated  in  damages, 
or  where  there  is  no  pecuniary  standard  for 
the  measurement  of  the  damages.   The  Inad- 
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eqaacy  of  damages  as  a  compensation  may 
be  due  to  the  nature  of  tbe  Injury  Itself,  or  to 
the  nature  of  the  right  or  property  Injured, 
or  may  be  due  to  the  Insolvency  or  want  of 
responsibility  of  the  person  committing  it; 
but,  Trhere  compensation  in  money  would  be 
adequate,  the  injury  cannot  be  said  to  be  ^- 
reparable.    22  Gyc.  764. 

It  appears  from  the  pleading  In  this  case 
that  appellant's  property  has  a  frontage  of 
■ome  79  feet  on  Lewis  street,  and  extends 
thence  up  a  hillside  about  300  feet  Of  this 
79  feet  fronting  on  Lewis  street,  some  30  or 
more  feet  are  In  the  ravine,  and  tbe  balance 
of  this  property  Is  a  rough  hillside.  A  de- 
cided majority  of  the  witnesses  testlfled  that 
this  property  has  but  slight  market  value, 
and  none  of  them  say  that  the  ravine  Itself 
has  any  market  value.  Considered  in  the 
light  of  the  testimony  offered  by  appellant's 
witnesses  alone,  the  damage  complained  of 
would  necessarily  be  small.  The  construc- 
tion of  the  sewer  drain  along  the  Amsterdam 
pike  Is  shown  to  have  been  an  absolute  pub- 
lic necessity.  Some  means  had  to  be  provid- 
ed for  carrying  off  the  surface  water,  or  else 
the  pike  had  to  be  abandoned.  Being  a  pub- 
lic necessity,  and  having  cost  in  the  neighbor- 
hood of  $2,700,  we  are  of  opinion  that  under 
the  rule  laid  down  In  the  case  of  L.  ft  N.  R. 
B.  Company  v.  Smith,  78  S.  W.  160,  25  Ky. 
Law  R^.  1459,  wherein  this  court  said: 
"Where  the  benefit  secured  by  the  party  ap- 
plying for  an  injunction  would  be  small,  and 
it  would  operate  oppressively  to  tbe  other 
party  and  to  tbe  public,  unless  the  wrong 
complained  of  was  wanton  and  unprovoked, 
an  Injunction  will  not  be  granted  to  restrain 
it" — ^the  trial  court  was  warranted  In  refus- 
ing to  grant  the  injunction.  Besides  the 
Injury  or  damage  which  will  result  to  appel- 
lant can  be  easily  ascertained,  as  the  property 
Is  real  estate.  The  value  of  this  real  estate 
before  the  construction  of  this  sewer  and  its 
value  since  the  construction  of  it  can  be  as 
easily  ascertained  as  can  be  any  other  dam- 
age to  real  estate.    Nor  is  this  such  an  injury 


as  would  require  a  multiplicity  of  suits.  This 
sewer  by  its  construction  will  necessarily 
empty  all  of  the  water  which  passes  through 
it  ux>on  appellant's  property,  and  the  damage 
to  her  property  is  therefore  of  a  permanent 
nature  and  is  easily  ascertainable.  As  the 
Injury  to  appellant's  property  Is  not  an  ir- 
reparable one,  bat  one  for  which  the  dam- 
ages can  be  ascertained,  and  appellees  are 
solvent,  she  was  not  entitled  to  the  relief 
sought.  In  HlUman  v.  Hurley,  82  Ky.  62H 
this  court,  In  a  thorough  and  exhaustive  re- 
view of  the  anthorHles  upon  the  question  of 
bijunctlon,  thus  states  the  law:  "An  injunc- 
tion to  restrain  a  trespass  will  not  ordinarily 
be  granted,  if  the  threatened  trespass  will  de- 
stroy the  very  substance  of  the  estate  in  the 
character  in  which  It  has  been  enjoyed,  or  If 
so  permanent  and  continuous  that  it  can  nev- 
er be  said  to  be  complete,  so  that  tbe  Injury 
can  be  computed,  or  If  the  Injury  cannot  be 
estimated  In  money,  or  if  so  vexatiously  per- 
sisted in  that  a  multiplicity  of  suits  must  re- 
sult, or  If  committed  by  one  who  Is  insolvent 
and  against  whom  a  verdict  will  be  value- 
less." In  the  case  of  Barker  v.  Warner,  6 
Ky.  Law  Rep.  86,  this  court  said:  "It  Is  true 
equity  will  sometimes  enjoin  a  trespass,  but 
such  is  not  the  general  rule.  ♦  ♦  •  In  or- 
der to  authorize  the  chancellor  to  Interfere, 
It  must  be  accompanied  by  such  peculiar  cir- 
cumstances as  will  make  the  Injury  Irrepara- 
ble at  law." 

The  Injury  complained  of  In  tbis  case  Is  a 
trespass,  and,  measured  by  the  rule  laid  down 
by  this  court  in  tbe  case  of  Hillman  v.  Hur- 
ley, It  Is  not  such  a  one  as  would  warrant 
the  granting  of  an  Injunction.  As  before 
stated,  at  the  time  this  case  was  heard  In 
the  lower  court  the  sewer  had  been  completed. 
It  was  shown  to  be  an  absolute  public  ne- 
cessity, and  that  appellant's  damage  is  slight 
and  easily  ascertainable.  Being  of  opinion 
that  the  trial  court  was  warranted  in  refus- 
ing to  grant  the  injunction,  we  deem  it  un- 
necessary to  consider  the  other  questions  rais- 
ed by  counsel  In  their  brief  upon  this  appeal. 

Judgment  affirmed. 
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THOS.   LONEROAN   &   CO.   et  al.  t.   SAN 

ANTONIO  LOAN  &  TRUST  CO.  et  al. 

(Supreme  Oonrt  of  Texas.    Jan.  IS,  1908.) 

On  moti<»i  for  rehearing.    Overmled. 
'E'or  former  opinion,  eee  104  8.  W.  1061. 

BROWN,  J.  The  Judgment  In  this  case 
will  be  corrected,  by  interlineation,  so  as  to 
affirm  tbe  Judgment  of  the  Court  of  CiTll  Ap- 
peals as  between  John  W.  Rapp  and  Thos. 
Lonergan  and  Thos.  Lonergan  &  Co.,  and  af- 
firm the  Judgments  of  the  district  court  and 
Court  of  ClvU  Appeals  as  between  John  W. 
Rapp  and  the  San  Antonio  Loan  &  Trust 
Company;  and  said  Judgment  wll]  be  correct- 
ed, by  Interlineation,  so  as  to  award  the  costs 
as  between  them  In  favor  of  John  W.  Rapp 
against  Thos.  Lonergan  and  Thos.  Lonergan  & 
Co.,  and  also  to  award  the  costs  as  between 
them  in  favor  of  the  San  Antonio  Loan  & 
Trust  Company  against  the  said  John  W. 
Rapp;  and  the  opinion  of  this  court  will  be 
corrected,  by  erasing  the  words  "of  the  trial 
court  and,"  so  that  the  opinion  will  read, 
"and  the  Judgment  of  the  Court  of  Civil  Ap- 
peals as  between  Rapp  and  the  c«'lglnal  con- 
tractor, and  also  between  Rapp  and  the  trust 
company,  is  affirmed." 

Tbe  motion  for  rehearing  is  overruled. 


MOORE  et  al.  v.  HANSCOM  et  al. 
(Supreme  Coart  of  Texas.    Jan.  22,  1908.) 

1.  Banks    and    Bankino— Deposits— Tansr 

FUNDS-GUABDIAN   AND    WaBD. 

Money,  deposited  in  a  bank  by  a  gnardian 
to  bis  credit  as  gnardian,  ia  the  property  of 
tbe  ward,  and  the  bank  cannot  apply  it  to  the 
payment  of  any  order  made  by  tbe  guardian  In 
any  other  character  than  that  of  guardian,  nor 
can  it  apply  the  money  to  tbe  payment  of  any 
debt  from  the  gnardian  personally  to  it  or  to  any 
other  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  6,  Banks  and  Banking,  g{  313-320.] 

2.  Insane  Pebsons— Poweks  of  Quabdian— 
Management  or  Estate. 

Where  a  gnardian  of  an  insane  person  de- 
posited money  in  a  bank  to  his  credit  as  guard- 
ian, and  placed  tbe  certificate  of  deposit  in  tbe 
hands  of  sureties,  to  be  preserved  for  the  estate 
so  long  as  they  remained  sureties,  tbe  money 
was  in  possession  of  tbe  estate,  and  the  coiiniy 
court  might,  under  Rev.  St  1895.  arts.  2640- 
2U44,  direct  the  disposition  thereof  by  the  guard- 
ian, and  he  had  no  authority  to  make  any  invest- 
ment thereof,  except  by  the  direction  .  of  the 
court. 
8.  Same— LiABTLrrT  on  Bonds— Dibcuaboe  or 

S0BETT. 

Where  a  guardian  of  an  insane  person,  aft- 
er misapplying  the  funds  of  the  ward,  made  com- 
plete restitution  by  borrowing  money  and  de- 
positing the  same  in  a  bank  to  his  credit  as 
guardian,  his  bond  was  satisfied,  and  an  order  of 
the  county  court  discharging  the  surety  ter- 
minated its  liability  for  tbe  fund,  though  tbe 
guardian  intended  to  obtain  possession  thereof 
and  again  misapply  it 

4.  Judgment  —  Collatebal    Attack  —  Pbe- 
sumptions. 

Where  the  record  of  the  county  court  does 
not  negative  the  existence  of  facts  authorizing 
the  court  to  make  an  order,  tbe  law  conclusively 


S resumes  that  (acts  essential  to  warrant  the  or- 
er  were  established  by  evidence,  and  in  a  col- 
lateral attack  evidence  of  matters  outside  the 
record  to  the  contrary  will  not  be  received. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  H  933-934.] 

5.  Same  —  Bubdbn    of   Pboof— Obdeb    Dis- 

OHABGING    SUBETIKS   ON   GDABDIAN'S   BoND. 

In  a  collateral  attack  on  an  order  of  the 
oonnty  conrt  discharging  sureties  on  a  guard- 
ian's bond,  the  burden  does  not  rest  on  the 
sureties  to  prove  the  existence  of  facts  sustain- 
ing the  order,  but  it  rests  on  tbe  guardian's  sac- 
cessor  and  a  subsequent  surety  seeking  to  hold 
the  sureties  liable  to  prove  by  the  record  in  tbe 
case  that  tbe  faota  essential  to  sustain  the  order 
do  not  exist 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  SO,  Judgment,  H  933-934.] 

6.  Insane     Persons  —  Ouabbian  —  Bonds  — 

DiSCHABGE   or   SUBETIES — ReNEWAI,  BoNDS. 

Under  Rev.  St.  1895,  art  1949,  empower- 
ing the  oonnty  court  to  require  a  gnardian  of  an 
insane  person  to  give  a  new  l>ond  when  tbe  sure- 
ties petition  i^e  court  to  be  discharKed  from 
futnre  liability,  an  order,  of  tbe  conrt  reqnirinK 
a  new  bond  and  discharging  the  sureties  of  an 
existing  bond  on  the  oral  application  of  the  sure- 
ties is  not  void,  though  It  is  an  error  of  law 
for  the  court  to  act  on  such  application. 

7.  JtmomNT  —  OoixATEBAi,   Attack  —  Pbe- 

SOHFTIONS. 

Where  the  record  of  the  county  oonrt  in 
proceedings  resulting  in  an  order  requiring  a 
gnardian  to  execute  a  new  bond  and  discharging 
the  sureties  on  his  existing  bond  shows  that  the 
judge  may  have  considered  the  existing  bond  de- 
fecuve,  though  in  fact  it  was  correct  in  form, 
or  the  sureties  in  the  existing  bond  may  have 
applied  to  the  court  for  their  discharge,  the  law 
presumes  that  one  or  more  of  the  facts  enu- 
merated in  Rev.  St  art  1940,  authorizing  the 
court  to  discharge  sureties  on  guardians'  bond 
and  require  a  new  bond,  exist  to  sustain  the 
order  as  against  a  collateral  attack,  and  as 
against  such  attack  the  sureties  are  dlB<Jharged. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment,  H  933-834.] 

Error  from  Court  of  Civil  Appeals,  of 
Fourth  Supreme  Judicial  District 

Action  by  S.  S.  Hanscom,  guardian  of  tbe 
estate  of  Menard  James,  against  Jennie  B. 
Gompton,  executrix  of  A.  J.  Compton,  de- 
ceased, and  others,  in  which  W.  L.  Hanscom 
was  substituted  as  plaintiff  on  S.  8.  Hans- 
corn's  death.  Thpre  was  a  Judgment  of  the 
Court  of  Civil  Appeals  (103  S.  W.  665)  affirm- 
ing In  part  and  reversing  In  part  a  Judgment 
for  plaintiff,  and  defendants  C.  H.  Moore 
and  others  bring  error.  Affirmed  In  part; 
and  reversed  in  part 

Harris  &  Harris,  Kleberg,  Davidson  & 
Neethe,  Hnnt,  Myer  &  Townes,  Jas.  B.  & 
Chas.  J.  Stubbs,  and  Wheeler  &  Clougb,  for 
plaintiffs  In  error.  Clay  8.  Bslggs,  Jna  W. 
Campbell,  and  Maco  &  Minor  Stewart,  for 
defendants  In  error. 

BROWN,  J.  On  March  21,  1901,  A.  J. 
Compton  was  appointed  guardian  of  Menard 
James,  a  person  of  unsound  mind,  and  his 
bond  fixed  at  the  sum  of  $20,000  by  the  coun- 
ty court  He  gave  the  bond  with  the  Ameri- 
can Surety  Company  as  his  surety.  The 
court  approved  the  bond,  and  Compton  took 
the  oath  required  by  law,  returned  an  inven- 
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tory,  and  received  his  letters  of  guardianship. ' 
Snbsequently  Compton  returned  another  In- 
▼entoiy  Into  court,  which  showed  that  the 
property  of  the  estate  was  worth  $88,006.83. 
TThe  probate  conrt  of  Galveston  county  en- 
tered the  following  order:  "In  the  Matter 
'Of  the  Estate  of  Menard  James,  Non  Compos. 
October  21,  1902.  A.  J.  Compton,  guardian 
of  said  estate,  having  filed  herein  a  duly  ap- 
proved and  conditioned  bond  In  the  sum  of 
976,118.68,  In  Ilea  of  the  bond  heretofore 
llled  by  blm,  it  Is  ordered  by  the  court  that 
the  bondsmen  on  his  previous  bond  herein 
filed  be  and  they  are  hereby  discharged  and 
relieved  from  all  farther  liability  herein, 
and  the  clerk  wiU  record  the  bond  herein 
filed  this  day  in  the  minutes  of  the  court." 
The  bond,  mentioned  In  the  order  above 
-copied,  was  executed  by  Gompton  as  guard- 
ian, and  C.  H.  Moore  and  M.  Marx  as  his 
sureties.  On  February  20,  1903,  Compton  ap- 
plied to  the  court  to  reduce  the  bond  for 
various  reasons,  none  of  which  are  embraced 
4n  the  statute,  and  the  court  made  this  order: 
"In  the  Matter  of  the  Estate  of  Menard 
James,  Non  Compos.  March  3, 1903.  Where- 
as the  amount  of  lx)nd  required  of  A.  J. 
Gompton,  as  guardian  of  said  estate,  having 
been  by  an  order  of  the  court  duly  made  and 
entered  herein  on  the  20th  day  of  February, 
1908,  reduced  to  and  fixed  at  the  sum  of 
$30,000,  and  said  A.  J.  Compton  having  on 
this  8d  day  of  March,  1008,  presented  to  the 
Jndge  of  this  court  his  bond  as  such  guard- 
ian, made  in  pursuance  of  said  order  in  said 
sum  of  $90,000  with  the  United  States  Fidel- 
ity &  Guaranty  Company  of  Baltimore,  Md., 
as  surety,  which  said  bond  has  been  duly  ap- 
proved by  said  judge  and  filed  by  the  clerk 
of  this  court:  Now,  therefore,  on  this,  the 
8d  day  of  March.  1903,  it  Is  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  0.  H. 
Moore  and  M.  Marx,  the  sureties  on  the  bond 
■of  said  A.  J.  Compton,  as  guardian  of  said 
-estate,  in  the  sum  of  $76,113.66,  filed  herein 
■on  the  21st  day  of  October,  1902,  be  and 
they  are  hereby  fully  and  completely  dis- 
charged from  all  liability  as  such  sureties 
henceforth."  On  April  23,  1904,  Compton  re- 
ported cash  on  hand  $11,718.91.  Compton 
died,  and  the  county  court  of  Galveston  coun- 
ty directed  S.  8.  Hanscom,  the  then  guardian 
of  the  estate  of  James,  to  institute  suit 
against  Oompton's  executrix  and  all  of  his 
sureties  on  the  three  bonds. 

We  condense  the  statement  made  by  the 
Court  of  Civil  Appeals  as  follows:  Compton 
having  appropriated  to  his  own  use  the  cash 
on  Iiand,  he  Irarrowed  money  from  bis 
brother  and  from  Adoue  &  Iioblt,  bankers  in 
Galveston,  and  before  the  bond  was  executed 
made  a.  deposit  with  Adoue  &  Lobit  in  the 
sum  of  $11,913.83,  which  was  the  full  amount 
of  the  cash  due  by  him  to  the  estate.  The 
bankons  Issued  to  Compton  a  certificate  of 
deposit,  as  guardian,  which  certificate,  with 
some  gas  stock  and  wharf  stock  which  be- 
longed to  the  estate,  he  deposited  with  O.  H. 


Moore  and  M.  Marx,  who  became  sureties  on 
his  second  bond.  After  the  deposit  was 
made  the  sureties  held  the  certificate  of  de- 
posit, and  the  money  remained  In  bank  to 
the  credit  of  Compton,  as  guardian,  until 
the  third  bond  was  given  and  approved. 
Adoue  &  Loblt  were  solvent  bankers,  and  the 
certificate  of  deposit  would  have  been  paid 
by  them  at  any  time.  After  the  third  bond 
was  given  Compton  misappropriated  the 
cash  on  hand,  and  died  without  making  resti- 
tution of  the  same.  Hanscom,  in -pursuance 
of  the  decree  of  the  county  court,  Instituted 
suit  in  the  district  court  of  Galveston  county 
against  Mrs.  Jennie  R  Compton,  independent 
executrix  of  A.  J.  Compton,  deceased,  the 
American  Surety  Company  of  New  York,  0. 
H.  Moore  aud  M.  Marx  and  the  United 
States  Fidelity  &  Guaranty  Company,  the 
sureties  upon  the  three  several  bonds.  At 
the  trial  the  honorable  district  judge  instruct- 
ed the  jury  to  return  a  verdict  In  favor  of 
the  plaintiff  against  all  of  the  defendants, 
which  was  accordingly  done,  and  the  court 
Altered  a  judgment  in  favor  of  the  plaintiff 
against  the  independent  executrix  and  against 
each  and  all  of  the  sureties,  with  a  provision 
that  the  American  Surety  Company  would 
ultimately  be  liable  for  the  whole  amount, 
and  that  C.  H.  Moore  and  M.  Marx  and  the 
Fidelity  &  Guaranty  Company  should  be 
equally  liable  as  between  themselves.  Upon 
appeal  the  Court  of  Civil  Appeals  affirmed 
the  judgment  as  to  the  executrix,  and  re- 
versed it  as  to  the  other  parties,  rendering 
judgment  In  favor  of  the  American  Surety 
Company  that  the  plaintiff  take  nothing  by 
his  suit,  and  that  the  said  Surety  Company 
recover  all  costs  exi)ended,  etc;  "that  as  to 
O.  H.  Moore  and  M.  Marx  and  the  United 
States  Fidelity  &  Guaranty  Company  the 
guardian  have  judgment  for  $11,839.85,  with 
Interest  at  the  rate  of  6  per  cent,  per  annum 
from  February  18,  1905,  and  for  all  costs 
occasioned  by  them  in  this  court  and  the 
lower  court" 

When  Compton  deposited  in  the  bank  of 
Adoue  &  Loblt  the  sum  of  money  due  to  the 
estate  of  Menard  James,  and  the  money  was 
entered  to  the  credit  of  A.  J.  Compton,  guard- 
ian, the  fund  so  deposited  became  the  money 
and  property  of  the  ward's  estate.  Anderson 
V.  Walker,  98  Tex.  119,  53  S.  W.  821 ;  Skip- 
wlth  V.  Hurt,  M  Tex.  322,  60  S.  W.  423. 
Loblt  testified  that  the  bank  would  have  paid 
the  money  on  presentation  of  the  certificate 
of  deposit  by  CcMupton,  or  by  any  person 
holding  it  with  Compton's  indorsement  on  it. 
Adoue  &  Loblt  were  notified  by  the  fact  that 
Compton  made  the  deposit  as  guardian  that 
the  money  belonged  to  the  estate  of  the  ward, 
and  they  could  not  lawfully  pay  -it  to  any 
person  except  by  Compton's  order,  and  then 
only  for  the  uses  of  the  estate;  that  is,  they 
could  not  have  knowingly  applied  the  money 
In  their  hands  to  the  payment  of  any  order 
made  by  Compton  in  any  other  character 
than  that  of  guardian,  nor  coyld  th^  have 
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applied  tbe  money  to  the  payment  of  any 
debt  dne  from  Compton  personally  to  them, 
or  to  any  other  person.  The  fact  that  the 
certificate  of  deposit,  with  the  stocks  men- 
tioned, were  placed  In  the  hands  of  Moore  & 
Marx  to  be  preserved  for  the  estate,  so  long 
as  they  were  npon  the  bond,  did  not  affect 
the  title  of  the  estate  to  the  money,  but,  on 
tbe  contrary,  evinces  a  purpose  to  preserve 
It  for  the  benefit  of  the  estate,  and,  in  their 
hands  as  such  secnrities,  the  money  was  In 
law  In  tbe  possession  of  the  estate  and  be- 
longed to  tbe  estate.  Jolmson  v.  Jones  (Ky.) 
68  S.  W.  14.  If  any  arrangement  to  the  con- 
trary had  been  made  between  Moore  and 
Marx  and  Compton,  It  could  not  have  af- 
fected the  title  of  the  estate,  nor  could  It  In 
any  way  have  interfered  with  the  power  of 
the  county  court.  In  which  the  estate  was 
being  administered,  in  the  disposition  of  the 
said  money.  The  money  being  in  the  bank 
under  the  circumstances  named,  the  county 
court  had  the  authority  to  direct  the  dis- 
position of  It  by  tbe  guardian,  but  the  guard- 
Ian  had  no  legal  authority  to  make  any  loan 
or  Investment  of  the  money  except  by  the 
direction  of  the  county  court  Rev.  St.  1885, 
arts.  2640-2844.  Complete  restitution  of 
the  misapplied  funds  having  been  made  by 
Compton,  the  bond  npon  which  the  American 
Surety  Company  of  New  York  was  surety 
was  satisfied,  and  the  order  by  which  the 
said  surety  was  discharged  from  the  further 
obligation  terminated  its  liability  for  that 
fund.  If  it  be  true  that  Compton  intended  to 
get  possession  of  the  fund  and  again  to 
misapply  it,  such  evil  purpose  could  not 
affect  the  discharged  surety.  There  can  be 
no  question  that  the  county  court  had  Juris- 
diction of  the  subject-matter  and  of  the 
parties  when  it  made  the  adjudication  by 
which  the  American  Surety  Company  was 
discharged  from  its  liability  upon  tbe  bond, 
and  the  Court  of  Civil  Appeals  correctly 
rendered  Judgment  in  favor  of  said  American 
Surety  Company  of  New  Tork.  When  the 
third  bond  was  given  by  Compton,  as  guard- 
ian of  James,  all  of  the  money  which  be- 
longed to  the  estate  was  In  the  bands  of 
the  bankers,  Adoue  &  Lobit,  and,  together 
with  the  shares  of  stock,  were  by  the  said 
bankers  delivered  to  Compton,  and  thereby 
the  order  of  the  coun^  court  which  dis- 
charged Moore  and  Marx  from  further  lia- 
bility upon  tbe  second  bond  became  effective, 
and  the  said  Moore  and  Marx  cannot  be  held 
liable  for  any  subsequent  misapplication  of 
the  funds  by  Compton,  unless  the  contention 
of  the  plaintiffs  and  of  tbe  Fidelity  &  Guar- 
anty Company  be  sustained,  to  the  effect 
that  the  order  discharging  Moore  and  Marx 
was  void.  This  is  the  next  question  to  be 
decided. 

The  law  applicable  to  collateral  attacks  up- 
on Judgments,  like  the  one  under  considera- 
tion, is  clearly  and  forcibly  expressed  by  Mr. 
Justice  Denman  in  the  case  of  Templeton  v. 
Ferguson,  88  Tex.  57,  S3  B.  W.  329,  in  this 


language :  "In  such  cases  It  may  be  consider- 
ed the  settled  rule  that,  if  the  record  of  tbe 
cause  in  whidi  such  Judgments  were  render- 
ed does  not  negative  the  existence  of  tbe 
facts  anthorlEing  the  court  to  make  tlie  par- 
ticular order,  the  law  conclusively  presumes 
that  such  facts  were  established  by  the  evi- 
dence before  the  court  when  such  orders  or 
Judgments  were  rendered,  and  evld«ice  of 
matters  dehors  the  record  to  the  contrary 
will  not  be  received."  Martin  v.  Robinson, 
67  Tex.  879,  3  8.  W.  550;  Bonldln  v.  Miller. 
87  Tex.  366,  28  S.  W.  940.  In  Martin  v.  Rob- 
inson, above  cited.  Judge  Stay  ton  said:  "Tbe 
rule  suggested  in  this  respect  in  some  of 
the  cases  would  be  the  rule  in  a  proceeding 
appellate  in  character,  if  the  cause  be  tried 
de  novo;  but  it  seems  to  us  that  no  such 
rule  can  exist  when  the  validity  of  an  admin- 
istration granted  by  a  decree  of  a  court  of 
record  having  general  Jurisdiction  is  sought 
to  be  attacked  or  held  for  naught  in  a  col- 
lateral proceeding,  for  If  it  would  be  possible 
to  prove  facts  snfllcient  to  sustain  the  admin- 
istration it  must  be  presumed,'  on  such  at- 
tack, that  these  very  facts  were  proved  before 
administration  was  granted.  We  understand 
the  rule  to  be,  when  the  Judgment  or  decree 
of  such  a  court  is  collaterally  called  in  ques- 
tion, that  It  must  be  deemed  valid,  unless  it 
appears  that  no  facts  could  have  been  shown 
which  would  render  it  so."  Article  1948,  Bev. 
St  1885,  is  in  this  language:  "An  executor 
or  administrator  may  be  required  to  give  a 
new  bond  In  the  following  cases:  <1)  When 
the  sureties  upon  the  bond  or  any  one  of  them 
shall  die,  remove  beyond  the  limits  of  the 
state,  or  become  Insolvent  (2)  When  in  the 
opinion  of  the  county  Judge  the  sureties  upon 
any  such  bond  are  insufflcient  (3)  When  In 
the  opinion  of  the  county  Judge  any  such  l)ond 
is  defective.  (4)  When  the  amount  of  any 
such  bond  is  Insufllcient  (5)  When  the  sure- 
ties or  any  one  of  them  petition  the  court  to 
be  discharged  from  future  liability  upon  such 
bond.  (6)  When  the  bond  and  the  record 
thereof  have  been  lost  or  destroyed." 

It  win  be  seen  that  a  broad  discretion  la 
given  to  tbe  Judge  of  the  county  court  over 
the  subject  of  demanding  or  permitting  new 
t>onds  to  be  given  by  the  guardian  or  adminis- 
trator. The  oonnt7  Judge  In  the  case  now 
before  us  was  authorized  to  take  the  bond  In 
question  if  any  one  of  the  conditions  named 
in  article  1949  existed  at  the  time.  For  In- 
stance^ if  In  the  opinion  of  the  county  Judge 
the  sureties  upon  the  second  bond  were  in- 
sufflcient, or  if,  in  his  opinion,  the  bond  was 
In  any  wise  defective,  or  If  the  sureties  or  any 
one  of  them  petitioned  the  county  Judge  to  be 
discharged  from  liability  on  the  bond^  the  or- 
der would  be  sustained.  The  burden  did  not 
rest  npon  Moore  and  Marx  to  prove  the  ex- 
istence of  the  facts,  which  under  the  statute 
would  sustain  the  order,  but  it  rested  upon 
the  plaintiffs  Hanscom  and  the  Fidelity  &  , 
Guaranty  Company  to  prove  that  they  did  not 
exist  by  something  which  appears  of  record  In 
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the  case.  In  Bonldin  t.  Miller,  above  cited, 
tbe  question  was  upon,  the  validity  of  an 
order  by  tbe  probate  court  for  sale  of  land  by 
a  goardlan,  and  It  did  not  appear  In  tbe  rec- 
ord that  the  required  notice  had  been  given, 
and  It  was  contended  that  there  was  not  suffi- 
cient time  In  which  notice  could  have  been 
given.  Mr.  Justice  Denman  said:  "Tbe  law, 
In  the  absence  of  proof,  presumes  that  all 
Jurisdictional  facts  existed.  If  notice  was  a 
jurisdictional  fact,  the  defendant,  relying  up- 
on the  Judgment,  was  not  called  upon  to 
establish  such  notice,  nor  to  show  the  order 
of  sale  to  have  been  entered  at  such  a  time 
as  to  make  notice  possible,  but  the  burden 
was  upon  plaintlfTs  to  establish  the  fact  that 
notice  was  not  given.  We,  therefore,  con- 
clude that  tbe  probate  proceedings,  aided  by 
the  legal  presumptions  above  discussed,  were 
not  void,  but  were  sufficient  to  pass  the  title 
of  plaintiffs  to  the  purcbaeer  at  the  guard- 
ian's sale."  It  may  have  been  that  Moore  and 
Marx  Joined  with  Compton,  the  guardian,  in 
the  request  to  tbe  court  to  take  a  new  bond, 
and  If  It  be  a  fact  that  no  application  was 
made  In  writing,  still  It  would  have  been  an 
error  of  law  for  the  court  to  have  acted  upon 
the  application  of  the  sureties,  made  orally, 
but  would  not  render  the  order  void.  80  far 
as  tbe  record  shows  tbe  Judge  who  made  the 
order  may  have  considered  tbe  bond  defective, 
although  In  fact  it  may  have  been  perfectly 
correct  In  its  forms  and  provisions,  which 
would  have  been  an  error  that  would  not 
render  the  order  invalid.  In  the  condition 
of  this  record  the  law  will  presume  that  one 
or  more  of  the  facts  enumerated  in  tbe  stat- 
ute did  exist  in  order  to  sustain  the  action  of 
tbe  court,  which  had  Jurisdiction  both  of  tbe 
Bubject-matter  and  of  the  parties  concerned 
therein. 

Upon  giving  the  third  bond  Moore  and 
Marx  were  discharged  from  liability  for  any 
future  misapplication  of  the  funds  by  Comp- 
ton, and  the  full  restitution  of  the  money 
which  had  been  misapplied  under  the  first 
bond  discharged  the  American  Surety  Com- 
pany of  New  York  from  liability  on  that  bond. 
It,  therefore,  follows  that  the  ultimate  and  sole 
liability  In  this  transaction  devolved  upon  the 
Fidelity  &  Guaranty  Company  of  Baltimore 
onder  tlie  third  bond.  It  is  therefore  order- 
ed that  the  Judgment  of  the  Court  of  Civil 
Appeals  In  favor  of  the  American  Surety 
Company  of  New  York  be,  and  tbe  same  Is 
hereby,  affirmed.  It  is  further  ordered  that 
the  Judgment  of  the  said  Court  of  Civil  Ap- 
peals as  to  the  liability  of  Moore  and  Marx 
and  of  the  United  States  Fidelity  &  Guaranty 
■Company  of  Baltimore,  Md.,  be,  and  the  same 
is  hereby,  reversed,  and  this  court  now  here 
proceeds  to  render  such  Judgment  as  should 
have  been  rendered  by  tbe  said  courts  as 
follows:  It  is  ordered  that  the  plaintiff  Hans- 
com  take  nottiing  as  against  Moore  and  Marx, 
who  shall  go  bence  without  day,  and  recover 
of  the  plaintiff  Hanscom  all  of  their  costs 
In  all  of  tbe  courts.    It  la  also  ordered  that 


Judgment  be  here  entered  In  favor  of  W.  "L. 
Hanscom,  plaintiff,  against  tbe  United  Stat^ 
Fidelity  &  Guaranty  Company  of  Baltimore, 
Md.,  as  surety  upon  the  bond  of  A.  J.  Comp- 
ton, guardian,  and  thaj:  the  said  W.  £1.  Hans- 
com recover  all  costs  in  all  of  the  courts  as 
between  blm  and  the  said  last-named  com- 
pany. 


PARIS  ft   G.   N.  BY.  CO.   T.   CALVIN. 

(Supreme  Court  of  Texas.     Jan.  22,  1908.) 

1.  RAn.BOA.DS  —  Fbiohtenino  Animals  — 
Blowing  Whistle— Question  fob  Jubt. 

Where  the  evidence  as  to  the  loud  blowing 
of  a  whistle  on  defendant's  engine,  which  was 
claimed  to  have  frightened  plaintifrs  horse  and 
caused  the  injary  m  question,  was  conflicting, 
the  issue  was  for  the  Jury. 

[Ed.  Note.— For  cases  in  poiot,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1368.] 

2.  Tbiai  —  Instbuotionb  — Bequkst  to 
Chabge— Instbuctions  Given. 

Where,  in  an  action  aKainst  a  railroad  for 
causing  plaintiff's  injury  by  the  alleged  lond 
blowing  of  the  whistle  of  an  engine  which 
frightened  plaintiff's  horse,  the  coart  charged 
that,  if  the  injaries  were  not  caused  by  negli- 
gence on  the  part  of  defendant,  to  find  for  de- 
fendant, snch  instruction  covered  a  request  that, 
if  plaintiff's  horse  t>ecame  frightened  at  the 
ordinary  noise  made  by  defendant's  engine  in 
approaoiing  the  crossing,  the  finding  should  be 
for  defendant,  wtiich  instruction  was  also  ob- 
jectionable as  ignoring  the  fact  that  an  unusual 
and  unnecessary  blast  of  the  whistle  may  have 
been  given,  and  may  have  co-operated  in  caus- 
ing the  horse's  fright. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  gS  651-«59.I 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  CalUe  Calvin,  by  next  friend, 
etc.,  against  the  ■  Paris  &  Great  Northern 
Railway  Company.  From  a  Judgment  for 
plaintiff,  affirmed  by  the  Court  of  Civil  Ap- 
peals (108  S.  W.  428),  defendant  brings  er- 
ror.   Affirmed. 

Edgar  Wright,  C.  H.  Yoakum,  and  L  F. 
Parker,  for  plaintiff  in  error.  Fagan  &  Hath- 
away and  J.  G.  McGrady,  for  defendant  in 
error. 

BROWN,  J.  By  her  father  as  next  friend, 
Callie  Calvin,  a  minor,  instituted  this  suit 
against  the  Paris  ft  Great  Northern  Railway 
Company  In  tbe  district  court  of  Lamar 
county  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  Inflicted  upon  her 
at  the  crossing  of  a  public  street  In  the  city 
of  Paris  through  the  negligence  of  the  em- 
ployes of  the  railway  company  engaged  lA 
operating  a  train  of  cars  upon  Its  track,  and 
through  such  negligence  causing  a  horse 
which  was  being  driven  by  Callie  CalvLn  and 
her  sister  to  run  Into  the  train  at  said 
crossing,  whereby  she  received  the  injuries- 
alleged.  At  the  trial  before  a  Jury  plaintiff 
recovered  a  Judgment  wlilch  was  affirmed  by 
the  Court  of  Civil  Appeals.  103  S.  W.  428. 
The  Court  of  Civil  Appeals  states  the  l^cta 
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found  by  them  as  follows;  "The  evidence 
sl^owB  tJtiat  on  the  morning  of  July  2,  1904, 
Callle  Calvin  and  her  sister,  LllUe,  aged, 
respectively,  18  and  11  years,  were  driving 
In  a  buggy  with  an  old.  gentle  horse,  partially 
blind,  along  Shiloh  street,  In  the  city  of 
Paris,  and,  when  approaching  the  railroad 
crossing  on  said  street,  and  within  30  or  40 
yards  of  said  crossing,  they  saw  one  of  ap- 
pellant's trains  coming  from  the  north  about 
80  or  90  yards  away,  and  stopped  the  horse 
to  let  the  train  pass.  The  horse  threw  down 
Its  head  to  eat  grass.  When  the  train  reach- 
ed the  crossing,  it  gave  a  loud,  keen  whistle 
which  frightened  the  horse,  and  caused  It 
to  run  into  the  train,  killing  the  horse  and 
seriously  Injuring  the  two  girls.  The  train 
did  not  give  the  statutory  signals  for  the 
crossing."  The  Judge  of  the  district  court 
submitted  this  case  to  the  Jury  on  the  ques- 
tion of  negligence  of  the  defendant's  em- 
ployto  who  were  engaged  in  operating  the 
train  at  the  time  in  unnecessarily  causing 
the  locomotive  to  give  an  unusual  and  loud 
blast  or  whistle  when  it  was  crossing  Shiloh 
street.  In  the  dty  of  Paris,  near  which  plain- 
tiff and  her  sister  were  sitting  in  a  buggy, 
waiting  for  the  train  to  pass,  in  order  that 
they  might  croBS  over  the  railroad  track. 
It  is  unnecessary  for  us  to  determine  wheth- 
er It  was  the  duty  of  those  operating  the 
train  to  keep  a  lookout  at  such  a  place  for 
persons  wljo  might  be  near  the  crossing  of 
the  railroad  track,  "because  the  engineer  and 
the  fireman  both  testified  that  they  were 
keeping  such  lookout  at  the  time  for  the  pur- 
pose of  discovering  t>erBon8  who  might  be 
crossing  the  said  railroad  track  at  that 
place,  and  the  fireman  testified  that  he  did 
see  the  plaintiff  and  her  sister  sitting  In  the 
buggy  near  the  track.  Both  testified  that 
there  was  no  loud  blast  or  whistle  nor. any 
unusual  noise  at  the  time  the  train  crossed 
Shiloh  street,  but  there  was  evidence  to  the 
contrary  which  Justified  the  court  In  submit- 
ting the  issue  to  the  Jury.  The  charge  com- 
plained of  was  Justified  by  the  evidence  of 
the  fireman  and  the  engineer. 

The  plaintiff  in  error  has  presented  many 
assignments  of  error,  but  we  do  not  deem 
it  necessary  to  discuss  them  In  detail.  The 
plaintiff  in  error  asked  of  the  court  the  fol- 
lowing charge:  "Should  you  believe  from  the 
evidence  that  the  horse  drawing  the  buggy 
In  which  plaintiff  was  at  the  time  of  the 
accident  became  frightened  at  the  ordinary 
noise  made  by  defendant's  train  in  approach- 
ing the  said  crossing  and  caused  the  injury 
to  the  plaintiff,  you  are  Instructed  to  return 
a  verdict  for  the  defendant"  The  charge 
ignores  the  fact  that  an  unusual  and  un- 
necessary blast  of  the  whistle  may  have  been 
given  and  may  have  co-operated  in  causing 
the  fright  In  the  main  charge  the  court 
Instructed  the  Jury  as  follows:  "(4)  The 
court  further  instructs  you  that  if  you  be- 
lieve from  the  evidence  that  the  injuries,  if 
any,  received  by  the  plaintiff  were  not  caused 


by  negligence  as  herein  defined  on  the  part  of 
the  defendant.  Its  servants,  or  employ^ 
•  •  •  then  you  will  find  for  the  defend- 
ant" This  charge  was  more  definite  with  re- 
gard to  the  facts  which  were  actually  submit- 
ted to  the  jury  than  the  one  requested,  and 
we  are  of  opinion  that  it  rendered  the  special 
charge  unnecessary.  We  have  carefully  ex- 
amined all  of  the  assignments,  and  we  find 
no  reversible  error  in  the  proceedings  of  the 
trial  court. 

The  judgments  of  the  district  court  and 
Court  of  Civil  Appeals  are  therefore  affirmed. 


OWENS  V.  CAGE  ft  CROW  et  at. 

(Supreme  Court  of  Texas.    Jon.  22,  1908.) 

L  JuDQUENT — Action  to  Vacate — Jnaisoic- 
TiON  OP  Pabtieb — ^Affeabance. 

Where,  in  an  action  to  vacate  s  Jndempnt 
and  cancel  certain  deeds  and  vendor's  lien  notes 
forming  the  basis  thereof,  the  evidence  showed 
that,  in  the  action  in  which  such  jadKment  was 
rendered,  plaintiff  was  not  served  with  process, 
but  that  an  answer  was  filed  for  her  therein  by 
an  attorney,  as  she  claimed,  without  authority, 
and,  though  the  Judgment  recited  her  appear- 
ance and  Bdjndffed  a  foreclosure  as  against  both 
her  and  her  husband,  the  evidence  was  conflict- 
ing as  to  whether  she  actually  appeared  and 
participated  in  the  trial,  the  court  erred  in 
charging  as  matter  of  law  that  she  was  oot  a 
party  to  such  former  action,  and  that  the  Judg- 
ment against  her  was  void. 
2.  Apfkabano»— WhaxConstitctcs— AnswxB 

BT  .\TTOBNET. 

Where,  in  an  action  against  a  husband,  his 
wife  was  not  served,  and  the  answer  pleaded  a 
defense  to  the  notes  sued  on,  prared  relief  on 
behalf  of  both  the  hosband  and  wife,  and  was 
signed  by  an  attorney  for  both,  such  answer, 
though  Informal,  if  authorized  by  her,  was  suf- 
ficient to  make  her  a  party  to  the  suit 

[Ed.  Note.— For  cases  in  point,  see  (3ent.  Dig. 
vol.  31,  Appearance,  |g  23-41.] 

S.  JUDOVENT— Eqititablb  Reuef— Obottnds 
—Unauthorized  Afpbabanck  bt  ATToairer. 
Where  an  attorney  answered  for  both  bns- 
band  and  wife,  though  the  wife  was  not  served, 
and  Judgment  was  rendered  against  both,  the 
wife  waa  entitled.  In  an  action  to  set  aside  the 
Judgment,  to  show  that  she  did  not  authorize 
the  filing  of  the  answer,  and  did  not  become  a 
party  to  the  litigation,  and  have  the  Judgment 
set  aside  in  so  far  as  she  was  able  to  sustain  a 
defense  against  it  as  affecting  her  homestead  and 
separate  property. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  {  794.] 

4.  Writ  of  Error— Decisions  Reviewable— 
Intf:bmbdiate  Court— Reversal. 

An  application  for  a  writ  of  error  to  review 
a  decision  of  the  Oinrt  of  Civil  Appeals  may  be 
granted,  though  the  decision  reversed  the  judg- 
ment and  remanded  the  cause,  where  it  prac- 
tically settled  the  case,  so  that  on  retrial  the 
court  would  be  bound  to  render  judgment  against 
the  applicant  for  the  writ 

5.  Judgment  —  Equitable  Relief  —  Other 
Rehedt. 

Where,  In  an  action  against  a  husband,  bis 
wife  was  not  named  as  a  party,  and  waa  not 
served  with  process,  but  judgment  recitini  her 
appearance  was  rendered,  foreclosing  a  vendor's 
lien  on  certain  property  against  both  husband 
and  wife,  she  was  not  required  before  bringing 
suit  to  vacate  the  judgment,  alleging  that  she 
had  not  authorised  any  appearance  in  the  action, 
to  move  for  a  new  trial  or  to  apiteal  from  the 
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judgment,  tbongrh  she  had  knowledge  thereof  In 
time  to  have  done  fw,  as  woald  have  been  neces- 
sary had  she  been  properlj  made  a  party  to  the 
action. 

[Ed.  Note.— For  cases  !n  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  iS  768-T71.] 

e.    APPEAI,  —  ReCOBD  —  CORTBADIOTIOR  —  Rk- 
HEARINO. 

Where  the  record  on  appeal  to  the  Court  ot 
Civil  Appeals  showed  jurisdiction,  and  an  order 
pnrportins  to  have  been  entered  by  the  district 
court  of  toe  proper  county  ovemiling  a  motion 
for  a  new  trial,  and  reciting  the  giving  of  the 
notice  of  appeal  in  open  court,  appellee  could  not 
contradict  the  record  for  the  first  time  on  mo- 
tion for  rehearing,  by  affidavits  showing  that 
the  notice  of  appeal  was  not  so  given,  and  that 
the  order  overruling  the  motion  for  a  new  trial 
was  made  in  another  county  than  that  in  which 
the  trial  was  had,  by  a  special  judge. 

EkTor  from  Coart  of  OItII  Appeals  of  Sec- 
ond Supreme  Judicial  District 

Action  by  Mrs.  V.  G.  Oweui  against  Cage 
St  CroTT  and  others.  Judgment  for  platntifr 
was  reversed  by  the  Court  of  Civil  Appeals 
(108  8.  W.  1191),  and  plaintiff  brings  error. 
Reversed  and  remanded. 

Riddle  &  Keith,  for  plaintiff  In  error. 
Ifarsball  Ferguson  and  Theodore  Mack,  for 
defmdants  in  error. 

WTLUAMS,  J.  This  writ  of  errw  was 
granted  upon  the  allegation  In  the  applica- 
tion that  the  Judgment  of  the  Court  of  Civil 
Appeals  reversing  the  judgment  of  the  dis- 
trict court  and  remanding  the  cause  for  a 
new  trial  practically  settled  the  controrersy. 
The  action  was  brought  by  Mrs.  Owens  to 
enjoin  a  sale  of  land,  alleged  to  be  her  sep- 
arate property,  and  the  homestead  of  herself 
and  her  husband,  R.  T.  Owens,  under  a  judg- 
ment of  the  district  court  of  Eratb  county 
against  R.  T.  Owens  for  money  and  foreclos- 
ing a  vendor's  Hen  on  the  land  as  against 
botb  htm  and  his  wife.  Mrs.  Owens  based  the 
present  action  to  enjoin  the  sale  and  to  va- 
cate the  former  judgment  upon  allegations 
that  she  had  never  been  made  a  party  to  the 
former  suit,  and  had  never  appeared  nor  au- 
thorized any  one  to  enter  an  appearance  for 
her  therein.  She  also  set  up  facts  sufficient, 
if  true,  to  show  that  the  land  was  not  subject 
to  the  Hen  which  had  been  adjudged  against 
her.  It  appeared  upon  the  trial  of  the  pres- 
ent case  from  the  record  of  the  former  suit 
that  Cage  &  Crow  sued  R.  T.  Owens  alone  to 
recover  upon  promissory  notes  alleged  to 
have  been  given  by  him  for  the  purchase 
money  of  the  land;  that  an  answer  was  filed 
beginning,  "Now  comes  the  defendant,  R.  T. 
Owens,"  and  setting  up  some  of  the  facts 
now  relied  on  by  Mrs.  Owens  to  defeat  the 
alleged  Hen.  In  this  answer  it  was  alleged 
that  the  land  In  question  had  formerly  be- 
longed to  Mrs.  Owens  as  her  separate  prop- 
erty; that  nnder  duress  Owens  and  wife  bad 
executed  a  deed,  apparently  conveying  It  to 
one  Edwards  absolutely,  but  on  an  agreement 
that  Edwards  was  to  hold  it  only  as  security 
for  an  Indebtedness  of  Owens  to  other  per- 
sons, which  Edwards,  as  their  agent,  was  en- 
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deavorlng  to  collect  or  secure;  that  In  viola- 
tion of  his  agreement  Edwards  bad  executed 
a  deed  for  the  land  to  one  Oxford,  who  con- 
veyed it  to  Owens,  taking  the  notes  sued  on 
ostensibly  for  the  purchase  money.  The  an- 
swer set  up  these  facts  as  a  defense  against 
the  notes  and  the  alleged  lien,  and  asked  that 
the  prayer  for  relief  "be  heard  in  his  and  his 
wife's  behalf."  It  was  signed  by  the  attor- 
ney as  "Atty.  for  R.  T.  Owens  and  wife." 
The  judgment  recited  the  appearance  of  the 
plalntlfTs  and  of  the  defendants,  R.  T.  Owens 
and  his  wife,  V.  C.  Owens,  a  trial  by  jury, 
and  a  verdict  against  Owens  for  the  amount 
of  the  notes,  and  against  him  and  Mrs. 
Owens  for  the  foreclosure,  and  adjudged  the 
debt  against  Owens  and  the  foreclosure 
against  both  him  and  Mrs.  Owens.  In  addi- 
tion to  these  facts,  appearing  from  the  record 
of  the  former  suit  in  the  trial  of  the  present 
action,  evidence  was  introduced  tending  to 
show  that  Mrs.  Owens  actually  appeared  and 
participated  as  a  defendant  In  the  former 
trial,  and  was  represented  therein  by  coun- 
sel. As  to  this  there  was  a  conflict  of  evi- 
dence. We  think  the  Court  of  Civil  Appeals 
correctly  held  that  the  trial  court  erred  in  in-" 
structlng  the  jury,  as  matter  of  law,  that 
Mrs.  Owens  was  not  a  party  to  the  former 
action,  and  that  the  judgment  against  her 
was  void. 

The  answer  which  we  have  stated,  if  au- 
thorized by  her,  was  sufficient,  although  very 
Informal  and  defective  In  this  respect,  to 
make  her  a  party.'  The  judgment  shows  that 
It  was  so  held  and  treated  by  the  court 
which  tried  that  case.  Had  verdict  and  Judg- 
ment gone  for  her,  upon  that  record,  we 
think  there  can  be  no  doubt  that  It  would 
have  concluded  the  plain titte  therein  in  her 
favor;  and  if  that  record  were  all,  we  think 
it  equally  clear  that  It  would  conclude  her, 
not  only  as  to  the  defenses  set  up,  but  as  to 
all  that  might  have  been  set  up  against  the 
alleged  Hen.  It  is  nevertheless  permissible 
for  her  in  this  action  to  show  that  she  did 
not  authorize  the  filing  of  the  answer,  and 
did  not  become  a  party  to  that  litigation.  If 
she  can  show  this,  and  establish  her  de- 
fense against  the  lien  set  up  by  Cage  &  Crow 
npon  her  homestead  and  separate  property, 
she  will  be  entitled  to  equitable  relief.  The 
Court  of  Civil  Appeals  also  held  that,  al- 
though It  should  be  found  that  she  never  ap- 
peared and  answered,  or  authorized  any  one 
to  appear  and  answer  for  her,  she  yet  would 
not  be  entitled  to  h^ve  the  decree  against  her 
vacated,  If  she  knew  of  Its  existence  In  time  to 
hare  moved  for  a  new  trial,  or  to  appeal,  and 
If  those  steps  would  have  availed  her.  It  Is 
this  part  of  the  decision  which  Is  alleged  In 
the  application  for  writ  of  error  to  have 
practically  settled  the  case,  should  It  be  al- 
lowed to  stand,  and  to  give  this  court  juris- 
diction, although  the  cause  was  remanded. 
It  Is  conceded  that  Mrs.  Owens  did  know  of 
the  Judgment  in  time  to  have  moved  for  a 
new  trial  and  to  have  appeale^,  and  thatj  she 
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did  neither.  If  the  canse  ahonkl  go  back  for 
trial  under  the  opinion  of  the  Court  of  Civil 
Appeals,  the  trial  court  would  be  bound  to 
render  Judgment  against  Mrs.  Owens  for  this 
reason,  and  we  conclude  that  It  Is  true  that 
the  dedslon  practically  settles  the  case 
against  her.  We  are  not  prepared  to  assent 
to  this  view  of  the  law  as  expressed  In  the 
opinion  under  review.  The  farthest  this 
court  has  gone  In  that  direction  is  In  the 
case  of  Hamblin  r.  Knight,  81  Tex.  351,  16 
S.  W.  1082,  26  Am.  St.  Kep.  818.  In  that 
case  a  defendant,  regularly  sued,  and  against 
whom  a  Judgment  had  been  rendered  upon  a 
return  of  the  sherltC  showing  regular  service 
of  citation  upon  him  and  upon  an  answer 
filed  for  him,  sought  an  injunction  against 
such  Judgment  during  the  term  at  which  it 
was  rendered,  for  the  reasons  that  no  serv- 
ice, in  fact,  had  been  made  upon  him,  and 
that  the  answer  was  unauthorized.  It  was 
held  that  an  adequate  remedy  by  motion  for 
new  trial  existed,  and  that  hence  the  reme- 
dy by  injunction  could  not  be  resorted  to. 
This  holding  is  well  supported  by  authority 
(23  Cya  981  et  seq,  and  cases  cited);  but  we 
think  there  is  a  substantial  difference  be- 
tween that  case  and  this.  There  the  plain- 
tiff, by  suing  the  defendant,  had  entitled 
himself  to  proceed  against  him,  and  the  de- 
fendant was,  by  that  fact,  entitled  as  a  party 
to  move  for  a  new  trial  as  a  matter  of 
course.  Altliough  he  had  neither  been  served 
nor  appeared,  he  was  a  party  to  the  cause. 
In  the  present  case  Mrs.  Owens  was  not  sued. 
She  only  became  a  party  if  she  voluntarily 
made  or  authorized  some  one  else  to  make 
her  one.  Her  position  is  that  she  did  neither, 
and  was  therefore  never  properly  brought 
Into  the  case  as  a  defendant  Only  parties  to 
a  suit  are  required  or  ordinarily  permitted  to 
move  for  new  trials,  and  tills  condition  could 
be  imposed  upon  her  only  upon  the  theory 
that  she  was  properly  in  the  case.  The 
court,  it  Is  true,  treated  her  as  a  party,  and 
rendered  Judgment  against  her  as  such,  and 
would  doubtless  have  given  due  considera- 
tion to  any  motion  she  might  have  present- 
ed; but  to  deny  her  any  relief  because  she 
made  no  such  motion  would  be  in  effect  to 
hold  that  she  must  have  abandoned  her  posi- 
tion and  have  become  a  party  against  her 
will.  Had  she  moved  for  a  new  trial,  she 
would  have  become  subject  to  all  further  pro- 
ceedings In  the  case.  We  think  she  was  not 
required  to  do  this  as  a  condition  upon 
which  to  ask  relief  against  a  Judgment  ren- 
dered against  her  In  a  catise  in  which  she 
bad  In  no  lawful  way  been  made  a  party,  if 
that  be  the  fact  While  the  Court  of  Civil 
Appeals  properly  held  that  the  charge  of  the 
trial  court  was  erroneous,  the  opinion  went 
too  far,  we  think,  In  the  further  holding  Just 
discussed. 

This  cause  was  submitted  In  the  Court  of 
Civil  Appeals,  without  objection,  upon  a 
transcript  of  the  record,  which  contained  the 
usual  order  purporting  to  have  been  entered 


by  the  district  court  of  Erath  coimty  over- 
ruling a  motion  for  new  trial  and  reciting  the 
giving  of  notice  of  appeal  In  open  court  Aft- 
er the  decision  by  the  Court  of  Civil  Ap- 
peals the  appellee  for  the  first  time  In  ber 
motion  for  rehearing  sought  to  have  the  ap- 
peal dismissed  upon  afSdavIts  showing  that 
the  notice  of  appeal  was  not  given  in  open 
court,  but  that  the  order  overruling  the  mo- 
tion for  new  trial  containing  the  recital  of 
notice  was  made  by  the  special  Judge  who 
tried  the  cause  in  Knox  county  after  be  had 
left  Erath  county.  The  refusal  of  the  Court 
of  Civil  Appeals  to  grant  the  rehearing  and 
dismiss  the  appeal  is  made  one  of  the  grounds 
for  the  writ  of  error.  None  of  the  authori- 
ties relied  on  are  exactly  appllcabla  The 
Jurisdiction  of  the  Court  of  Civil  Appeals 
over  the  appeal  was  fully  shown  by  the  rec- 
ord, and  the  effort  here  Is  to  oust  that  Juris- 
diction by  contradicting  that  record  after  the 
court,  npcMi  the  invitation  of  both  parties, 
had  decided  the  cause.  Whether  it  would 
have  been  proper  for  the  Court  of  Civil  Ap- 
peals, in  order  to  determine  its  Jurisdiction, 
to  liave  made  Inquiry  Into  the  truth  of  the  re- 
dtalB  in  the  minutes  of  the  district  court, 
or  to  have  required  the  parttes  to  go  into 
that  court  to  correct  those  minutes,  had  the 
question  been  raised  in  time,  we  need  not 
decide.  The  record  showing  JuriBdictlon.  it 
was  too  late  for  the  appellee  to  question  it 
after  the  decision  had  been  rendered.  Hold- 
ing, as  we  do,  that  the  Court  of  Civil  Ap- 
peals properly  reversed  the  Judgment,  and  re- 
manded the  cause  for  a  new  trial,  we  simply 
modify  its  opinion,  as  above  indicated,  in 
that  part  which  would  otherwise  have  the 
effect  of  practically  settling  the  cause. 
Beversed  and  remanded. 


PARRISH  et  aL  ▼.  MILLS  et  aL 

(Supreme  Court  of  Texas.    Jan.  IS,  190S.) 

1.  TKUSTS  —  CONSTKDCTION    OP    iNSTKUKBNr— 

Intention  oir  Makkb. 

In  the  constniction  of  a  deed  of  trust,  the 
intention  of  the  donor,  arrived  at  by  considering 
every  part  of  the  Instnmient,  governs. 

fEJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  (  162.] 

2.  Sauk  —  Mainixnanok  and  Coicfobt  or 
Beneticiabies. 

A  recital  in  a  deed  of  trust  for  the  benefit 
of  the  memliers  of  the  family  of  a  deceased 
relative  of  the  donor  tliat  the  donor  wishes  to 
provide  as  safely  and  permanently  as  possible 
for  their  comfort  maintenance,  and  support 
shows  an  intention  to  provide,  not  only  for  their 
maintenance,  bat  also  for  their  comfort  and 
that  the  provisions  shall  be  permanent,  as  long 
as  they  may  live. 

8.  Descent  and   Distribution— Natuke  or 

"Descent"  ob  "Succession." 

Descent  or  hereditary  sncceasion  Is  the  ti- 
tle whereby  a  jperson  on  Mie  death  of  his  ances- 
tor acquires  his  estate  as  his  heir  at  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   16,  Descent  and  Distribation,  H  1-15. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2017-2019;    vol.  7,  pp.  6745-6746.) 
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4.  "Descbndant"— "Ibsub." 

The  word  "descendant,"  according  to  to 
accarate  lexicographical  and  legal  meaning,  des- 
ignate* the  issne  of  a  deceased  person,  and  does 
not  describe  the  child  of  a  parent  who  is  still 
living.  The  word  is  the  correlative  of  ancestor. 
The  word  "issne"  is  a  word  of  broader  import, 
and  may  include  the  children  of  a  living  parent 
as  well  as  the  children  or  descendants  of  one 
who  is  dead.  Bat  ia  an  aocnrate  sense  one  can- 
not have  a  living  ancestor,  nor  can  a  living  per- 
son, although  he  may  have  children,  have  de- 
scendants. 

VEi.  Note.— For  cases  in  point,  see  Cent.  Difr. 
vol.   16,   Descent   and   Distribution,    §1   74-83. 

For  other  definitions,  see  Wordik  and  Phrases, 
VOL  8,  pp.  2014-2017:  vol.  4,  pp.  3782-3793; 
vol.  8,  pp.  7635,  7693-7684.] 

6.  Deeds— Estate  Cbeated — Revaikoeb. 

A  tmst  deed  conveying  property  to  trus- 
tees during  their  lives  and  the  life  of  the  sur- 
vivor of  tnem  recited  that  the  grantor  wished 
to  provide  for  the  maintenance  of  the  benefici- 
aries named,  directed  the  trustees  to  distributs 
the  proceeds  among  the  beneficiaries,  provided 
for  tne  distribution  thereof  on  the  death  of  one 
or  more  of  the  beneficiaries  with  or  without 
"lineal  descendants,"  and  that,  on  the  termina- 
tion of  the  trust  estate  b^  the  death  of  the  last 
surviving  trustee,  the  "lineal  descendants"  of 
the  beneflciaries  named  should  take  the  body  of 
the  fund,  and  farther  provided  that  the  benefici- 
aries should  not  take  any  other  interest  in  the 
grantor's  property  in  the  state  than  that  there- 
in grantea.  Heti,  that  the  phrase  "lineal  de- 
scendants" mast  be  taken  in  its  technical  sense, 
and  the  contingencies  on  which  the  corpus  of 
the  fnnd  devolved  on  the  issue  of  the  benefici- 
aries were  that  all  the  beneficiaries,  as  well  as 
all  th^  trustees,  should  be  dead. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  5,  p.  4172.] 

6.  Apfeai.  —  HABifLESs  Ebbob  —  BBBonxoua 

ADinssiON  OF  Evidence. 

Where  a  deed,  in  the  light  of  the  evidence 
revived  without  obiection,  demanded  the  oon- 
stmction  placed  on  it  by  toe  court,  error  In  ad- 
mitting other  evidence  was  harmless. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  4171-1177.] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  S.  W.  Parrlsh  and  others  against 
Mary  H.  Mills  and  others.  There  was  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (102  S.  W. 
184)  affirming  a  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

Z.  T.  Pulmore,  D.  W.  Doom,  and  D.  H. 
Doom,  for  plaintiffs  in  error.  Newton  & 
Ward,  for  defendants  in  error. 

GAINES,  O.  J.  This  action  was  brought 
by  the  plalntltte  in  error  to  recover  of  de- 
fendants in  error  certain  property,  real  and 
personal.  In  the  petition  described.  All  parties 
claim  under  a  deed  of  trust,  executed  by 
Morgan  C.  Hamilton  to  Frank  Hamilton, 
James  R.  Jolmson,  T.  F.  Mitchell,  and  Rob- 
ert A.  Smitli,  trustees.  Since  the  decision  of 
the  case  depends  upon  the  construction  of 
that  deed,  we  here  set  it  out  in  fuIL  It  reads 
as  follows: 

"State  of  Texas,  Travis  County.  Know  all 
men  by  these  presents:  That  I,  Morgan  C. 
Hamilton  of  the  county  of  Kings,  In  the  state 
of  New  York,  for  and  in  consideration  of  the 
nataral  lors  and  affection  that  I  have  for 


the  surviving  family  of  my  late  brother  An- 
drew J.  Hamilton,  viz.:  bis  widow,  Mary 
J.  Hamilton,  who  resides  In  Travis  coun^ 
la  the  state  of  Texas;  and  his  daughters, 
Mary  MUls,  n6e  Hamilton,  wife  of  W.  W. 
Mills,  who  resides  In  El  Paso,  Texas;  Bettie 
Woodbum,  n6e  Hamilton,  wife  of  Frank 
Woodbum,  who  resides  In  Waco,  McLennan 
county  in  the  state  of  Texas ;  and  Ldllle  Ma- 
loney,  nee  Hamilton,  wife  of  Jas.  P.  Maloney, 
who  resides  in  the  city  of  St  Louis,  in  the 
state  of  Missouri,  and  Frank  Hamilton,  who 
resides  In  Travis  county  in  the  state  of 
Texas;  and  wishing  to  provide  as  safely 
and  permanently  as  possible  for  their  com- 
fort, maintenance  and  support,  have  given, 
granted  and  conveyed,  and  by  these  presents 
do  give,  grant,  aliene,  convey,  allot,  set  over 
and  deliver  unto  the  said  Frank  Hamilton, 
Jas.  R.  Johnson,  T.  F.  Mitchell  and  Robert 
A.  Smith,  Jointly,  the  following  real  estate 
and  personal  property,  viz.: 

"First.  All  and  singular  that  certain  lot 
of  land  in  the  said  state  and  county,  known 
and  designated  on  the  maps  of  the  city  of 
Austin  as  lot  No.  seven  (7)  in  block  No.  forty- 
three  (43),  situated  on  the  corner  of  Colorado 
and  Pine  streets,  within  the  said  dty. 

"Second.  I  have  elected,  set  apart,  trans- 
ferred and  delivered  unto  the  trustees  afore- 
said personal  property  consisting  of  bonds 
secured  by  mortgage,  bonds  secured  by  the 
vendor's  lien  and  cash  to  sum  and  value  of 
sixty-two  thousand   (|62,000)  dollars. 

"To  have  and  to  hold  all  and  singular  the 
lands,  premises,  funds  and  credits  aforesaid, 
unto  them,  the  said  Frank  Hamilton,  Jas.  R. 
Johnson,  T.  F.  Mitchell  and  Robert  A.  Smith, 
and  to  the  survivors  and  survivor  of  them  for 
and  during  their  natural  lives  and  unto  the 
limit  of  the  life  of  him  of  them  who  shall 
latest  survive. 

"In  trust  nevertheless,  and  with  the  powers 
and  obligations,  and  for  the  uses  and  pur- 
poses hereinafter  set  forth,  that  is  to  say : 

"S'lrst  That  power  of  the  said  trustees  is 
Joint,  so  long  as  more  than  one  of  them  re- 
main alive ;  and  so  long  as  so  many  as  three 
(3)  of  them  aro  alive;  the  signature  of  a 
majority  of  them  shall  be  necessary  In  all 
acts,  the  evidence  of  which,  under  the  laws 
of  the  state  of  Texas,  Is  required  to  be  regis- 
tered as  notice  to  third  parties;  and  when 
but  two  (2)  of  them  remain  alive,  then  all 
such  acts  as  are  designated  by  this  clause 
shall  require  to  be  subscribed  by  both ;  and 
when  but  one  survives,  his  separate  act  and 
deed  shall  be  valid  and  binding  on  this  trust 
estate. 

"Second.  As  to  all  transactions,  the  evi- 
dence of  which  is  not  required  by  law  to  be 
registered,  the  said  trustees  or  a  majority 
of  them  may  by  written  instrument,  duly 
executed,  acknowledged  and  registered,  select 
and  appoint  one  of  their  number  who  shall 
thereupon  have  the  management,  control  and 
determination  of  such  business  as  Is  describ- 
ed or  indicated  in  this  clause,  and  ao  far 
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as  the  beneflclarles  under  tUs  trust  and  third 
parties  are  concerned,  the  action  of  snch 
selected  trustee  sliall  be  valid;  It  shall  be 
competent,  however,  for  the  majority  of  said 
trustees  to  revoke  such  appointment  by  a 
written  Instrument  such  as  la  required  above 
for  his  appointment;  in  case  one  of  said 
trustees  shall  remove  from  the  state  of  Texas 
with  the  intention  of  remaining  away,  he 
shall  be  regarded  ito  all  Intents  and  purposes 
as  dead. 

"Under  the  limitations  above  prescribed, 
the  power  of  the  said  trustees  are  In  all  re- 
spects as  ample  as  if  this  deed  were  to  them 
In  fee  simple  and  for  their  own  nse  and 
benefit. 

'Third.  Said  trusts  are  hereby  Instructed 
and  enjoined  to  invest  and  keep  the  body  of 
this  donation  invested  so  far  as  th^  may 
be  able.  In  improved  city  real  estate,  using, 
however,  their  beet  discretion  and  Judgment, 
in  view  of  the  welfare  of  the  beneficiaries 
of  the  trust,  as  to  the  time  when  snch  Invest- 
ments shall  be  made. 

"Fourth.  The  said  trustees  shall  collect 
the  annual  rents,  interest  and  revenue  of 
whatsoever  kind  arising  from  or  growing  out 
of  all  Investments  of  the  said  fund,  as  well 
from  those  now  on  hand  as  those  to  be  made 
hereafter,  and  shall  apportion  and  distribute 
said  annual  income  as  follows — that  is  to  say: 

"(a)  They  shall  first  set  apart  and  appro- 
priate a  sum  of  cash  sufiSdent  to  meet  and 
satisfy  all  obligations  and  expenses  of  what- 
soever kind  growing  out  of  or  necessary  for 
the  proper  conduct  of  said  business,  includ- 
ing taxes,  insurance  and  repairs. 

"(b)  Annually  or  oftener  If  in  their  Judg- 
ment it  can  be  consistently  done,  they  shall 
divide  the  net  revenue  at  that  time  in  their 
hands  into  five  (5)  shares,  and  shall  dis- 
tribute them  as  follows,  viz.:  They  shall 
pay  to  the  said  Mary  J.  Hamilton  two  (2) 
shares,  to  the  said  Mary  Mills  one  (1)  share, 
to  the  said  Bettie  Woodbum  one  (1)  share, 
and  to  the  said  I/lUle  Maloney  one  (1)  share ; 
and  the  receiving  of  her  distributive  share 
aforesaid  of  the  net  annual  accretions  of  the 
said  fund  as  aforesaid,  is  the  full  limit  of 
the  rights  of  the  said  distributees  In  said  fund 
during  the  existence  of  the  particular  estate 
hereby  vested  in  said  trustees. 

"(c)  In  the  event  of  the  death  of  the  said 
Mary  J.  Hamilton,  the  said  trustees  shall 
apportion  the  said  annual  net  revenue  into 
three  (3)  equal  distributive  shares  and  shall 
pay  one  (1)  of  such  shares  to  each  of  said 
distributees,  viz. :  Mary  Mills,  Bettie  Wood- 
burn  and  Llllle  Maloney. 

"(d)  In  the  event  of  the  death  of  the  said 
Mary  J.  Hamilton,  and  of  one  or  more  of  the 
other  named  distributees  without  lineal  de- 
scendants, the  said  net  annual  revenue  shall 
be  equally  divided,  share  and  share  alike, 
between  the  survivors  and  the  said  Frank 
Hamilton. 

"(e)  In  the  event  of  the  death  of  either 
the  said  Mary  Mills,  Bettie  Woodbum  or 


Ullle  Malon^  without  lineal  descendants, 
the  said  Mary  J.  Hamilton  being  still  living, 
the  said  net  annual  revenue  shall  be  divided 
into  five  (5)  equal  shares,  two  (2)  of  which 
shares  shall  be  paid  over  to  said  Mary  J. 
Hamilton,  and  one  (1)  share  to  each  of  the 
other  living  distributees. 

"(f)  In  the  event  of  the  death  of  two  of 
the  said  distributees,  Mary  Mills,  Bettie 
Woodbum  and  Llllle  Maloney  without  lineal 
descendants,  the  said  Maty  J.  Hamilton  be- 
ing still  alive,  the  said  annual  revenue  shall 
be  still  divided  Into  five  (6)  equal  shares, 
two-fifths  (%)  to  be  paid  over  to  the  said 
Mary  J.  Hamilton  and  the  remaining  three- 
fifths  (%)  to  be  equally  divided  between  the 
survivor  of  the  said  three  sisters  and  the 
said  Frank  Hamilton. 

"(g)  When  one  or  more  of  the  said  dis- 
tributees, Mary  Mills,  Bettie  Woodbum.  Lll- 
lle Maloney  or  Frank  Hamilton  shall  have 
died  leaving  lineal  descendants  such  descend- 
ants shall  take  or  be  entitled  to  take  the 
share  of  the  said  net  annual  revenue  the  de- 
ceased parent  would  have  been  entitled  to, 
had  he  or  she  continued  living. 

"(h)  In  the  event  of  the  death  of  all  of 
said  distributees  except  the  said  Frank  Ham- 
ilton without  lineal  descendants  surviving 
them,  then  In  that  case  the  particular  estate 
hereby  created  in  said  trastees  shall  termi- 
nate and  the  said  Frank  Hamilton,  his  heirs 
or  assigns  be  entitled  to  demand  from  his 
co-trustees,  a  quitclaim  of  all  their  Interest 
in  the  said  property,  and  the  said  Frank 
Hamilton  shall  thereupon  teke,  have  and 
hold  all  and  singular  the  said  entire  proper- 
ty to  his,  his  heirs  and  assigns  own  proper 
use  and  behoof  forever. 

"Fifth.  When  the  particular  estate  hereby 
and  above  created  in  said  trustees  shall  ex- 
pire by  the  death  of  the  last  one — them,  as 
is  before  provided  shall  be  the  case,  then  the 
lineal  descendants  of  the  said  Mary  Mills, 
Bettie  Woodbum,  Llllle  Maloney  and  Frank 
Hamilton  shall  be  entitled  to  take  the  body 
of  the  said  fund,  and  in  that  case  they  shall 
take  per  stirpes  for  their  own  use  and  be- 
hoof, and  have  and  hold  the  same  to  them, 
their  heirs  and  assigns  forever. 

"Sixth.  I  hereby  direct  and  reqnlre  that 
the  last  of  the  said  trustees  who  shall  be 
acting  in  this  behalf,  shall  provide  by  his 
last  will  and  testament  for  the  immediate 
partition  and  distribution  of  the  body  of  this 
fund  in-  accordance  with  section  fifth  of  this 
deed. 

"Interlineations  made  before  signing  as 
follows:  Second  page,  twenty-eighth  line, 
'majority' ;  fourth  page,  thirty-first  line,  'an- 
nual' ;  sixth  page,  tenth  Ihie,  'of  the  said  net 
annual  revenue.' 

"The  beneflclarles  or  cestuls  que  trust  here- 
in, shall  at  no  time  demand,  teke  or  hold  any 
other  interest  or  estate  in  any  of  my  proper- 
ty, real,  personal,  or  mixed,  within  the  steto 
of  Texas,  than  that  herein  granted. 

"Witness  my  hand  at  Austin,  la  the  stete 
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and  cotmty  flnt  above  written,  tbla  tbe  sec- 
ond day  of  May,  A.  D.  1883.  Morgan  G.  Ham- 
ilton." 

It  waa  alleged  and  proved  tbat  all  of  tbe 
tnuteea  were  dead  at  tbe  time  tbe  suit  waa 
brout^t,  and  tbe  claim  of  the  plalntlfEs  In 
error  la  tbat  they,  as  tbe  surviving  Issue  of 
Maiy  Mills,  Bettle  Woodbnm,  Llllie  Maloney, 
and  Frank  Hamilton,  were  entitled  under 
tbe  fifth  clause  of  tbe  deed  to  tbe  propei-ty 
In  fee  simple.  Tbe  following  facta  are  stat- 
ed In  the  opinion  of  the  C!ourt  of  Civil  Ap- 
peals as  being  supported  by  the  evidence: 
"It  was  shown  by  undisputed  testimony  tbat 
Morgan  G.  Hamilton  and  all  Of  tbe  trustees 
named  in  tbe  deed  hi  trust  are  dead,  and 
that  B.  A.  Smith,  who  survived  tbe  other 
trustees,  died  on  the  7th  day  of  Mardi,  1906. 
It  was  shown  by  like  proof  tbat  all  of  the 
beneficiaries  named  in  tbe  trust  deed,  except 
Frank  Bsmllton,  were  still  living.  There  waa 
no  conflict  in  the  testimony,  except  as  to  the 
value  of  the  A.  J>  Hamilton  homestead.  The 
trial  Judge  found,  and  the  finding  is  support- 
ed by  testimony,  tbat  it  is  worth  $8,000,  and 
rents  for  $20  per  month.  •  •  •  Accord- 
ing to  tbe  record  in  this  case,  the  grantor  In 
this  instrument  bad  never  married,  but  bad 
acquired  a  fortune.  His  brother,  A.  J.  Ham- 
ilton, at  one  time  Governor  of  Texas,  died 
in  1876,  leaving  a  wife  and  several  children 
snrvlving  him,  and  very  little  property  out- 
side of  a  60-acre  homestead.  Tbe  proof  shows 
tbat  shortly  before  Gov.  Hamilton's  death 
bis  brother,  Morgan  C.  Hamilton,  commenc- 
ed donating  to  the  former's  wife,  presuma- 
bly for  tbe  use  of  the  family,  $200  per 
month;  that  this  donation  was  continued  up 
to  the  time  of  the  execution  of  the  instrument 
under  consideration,  and  was  dlscontlnaed 
thereafter.  It  was  also  shown  tbat  on  the 
same  day,  and  soon  after  tbe  execution  of 
tbe  Instrument,  Morgan  Hamilton  went  to 
his  sister-in-law,  tbe  widow  of  Gov.  Hamil- 
ton, and  told  her,  In  substance,  tbat  be  had 
provided  for  her  and  her  daughters  as  long 
as  they  might  live.  It  was  also  shown  tbat 
aside  from  ber  homestead  neither  Mrs.  Ham- 
ilton nor  her  daughters  bad  any  property  <rf 
their  own  at  the  time  tbe  Instrument  was 
executed,  and  that  Morgan  Hamilton  knew 
that  fact  The  testimony  further  shows 
tbat  most  of  the  plaintiffs  in  this  case,  who 
are  tbe  children  of  Mra  Woodbum  and  Frank 
Hamilton,  were  bom  after  tbe  deed  of  trust 
was  made.  •  •  •  The  testimony  shows 
that  at  the  time  the  Instrument  was  execut- 
ed Morgan  Hamilton,  the  grantor,  was  an 
old  man;  that  be  came  from  Brooklyn,  N. 
T.,  where  he  was  then  residing,  to  Austin, 
Tex.,  for  the  purpose  of  making  provision  for 
tbe  support  of  bis  deceased  brother's  family 
out  of  bis  own  large  estate^" 

It  Is  a  cardinal  rule  In  tbe  construction 
of  deeds  tbat  tbe  Intention  of  the  donor  most 
govern;  and  it  is  one  equally  familiar  that 
in  arriving  at  that  intention  every  part  of  tbe 
Instrument  must  be  considered.    The  Instru- 


ment in  question  leaves  no  doubt  as  to  its 
purpose.  The  declaration,  "wishing  to  pro- 
vide as  safely  and  ipermanently  as  possible 
for  their  comfort,  maintenance,  and  support," 
shows  clearly  that  the  Intention  was  to  pro- 
vide, not  only  for  tbe  maintenance,  but  also 
for  the  comfort  of  tbe  family  mentioned, 
and  further  that  tbe  provision  should  be  per- 
manent ;  tbat  Is  to  say,  as  long  as  they  might 
live. 

In  the  fourth  paragraph  of  tbe  deed  provi- 
sion is  made  tot  tbe  distribution  annually  of 
the  net  proceeds  of  the  fund,  and  in  subdivi- 
sion (b)  It  is  provided  that  tbe  proceeds  shall 
be  divided  into  five  equal  shares,  of  which 
Mrs.  Hamilton  is  to  receive  two  shares,  and 
each  of  the  other  beneficiaries  one  share  each. 
In  subdivision  (c)  provision  Is  made  for  tbe 
case  of  tbe  death  of  Mrs.  Hamilton ;  that  is 
to  say.  In  case  of  her  death,  tbe  proceeds  are 
to  be  divided  Into  three  shares,  of  which 
eacb  of  the  beneficiaries  are  to  receive  one 
share  each.  In  subdivision  (d)  provision  is 
made  in  case  of  the  death  of  Mary  J.  Hamil- 
ton and  one  or  more  of  the  other  beneficiaries 
named  above,  without  lineal  descendants,  the 
net  proceeds  of  the  fund  are  to  be  equally 
distributed  between  the  surviving  beneficia- 
ries previously  named  and  Frank  Hamilton. 
In  subdivision  (e)  It  Is  declared  tbat  in  case 
of  tbe  death  of  Maiy  Mills,  Bettle  Woodbum, 
or  of  Llllie  Maloney,  Mary  J.  Hamilton  still 
living,  the  net  proceeds  are  to  be  divided  Into 
five  equal  shares  of  which  Mrs.  Hamilton  Is 
to  receive  two  and  the  other  living  distribu- 
tees one  share  each.  Subdivision  (f)  provides 
that  In  case  of  the  death  of  two  of  the  daugh- 
ters without  lineal  descendants,  Mary  Hamil- 
ton being  still  alive,  she  shall  take  two-fifths 
of  the  proceeds  of  the  property  and  the  other 
three-fifths  shall  be  equally  divided  among 
the  survivors  of  the  three  sisters  and  Frank 
Hamilton.  Subdivision  (g)  provides  that  when 
one  or  more  of  the  beneficiaries  shall  die, 
leaving  lineal  descendants,  such  descendants 
shall  be  entitled  to  tbe  deceased  ancestor^! 
share.  And  by  subdivision  (h)  It  is  declared 
that  In  the  event  of  tbe  death  of  all  tbe  bene- 
ficiaries except  Frank  Hamilton,  without  lin- 
eal descendants,  tbat  he  shall  take  the  estate 
discharged  of  the  trust. 

Next  follows  paragraph  fifth,  which  gives 
rise  to  tbe  dlflBculty  in  this  case.  We  quote 
It  again :  "When  the  particular  estate  hereby 
and  above  created  In  said  trustees  shall  ex- 
pire by  tbe  death  of  tbe  last  one — them,  as 
is  before  provided  shall  be  the  case,  then  the 
lineal  descendants  of  the  said  Mary  Mills, 
Bettle  Woodbum,  Llllie  Maloney  and  Frank 
Hamilton  shall  be  entitled  to  take  the  body  of 
the  said  fund,  and  in  that  case  they  shall  take 
per  stirpes  for  their  own  use  and  behoof,  and 
have  and  bold  the  same  to  them,  their  heirs 
and  assigns  forever."  Now  In  construing 
this  provision  It  Is  Important  to  ascertain  the 
precise  sense  In  which  tbe  grantor  used  tbe 
words  "lineal  descendants."  Did  be  mean 
the  Issue  of  the  living  beneficiaries,  or  tbe 

Digitized  by  VjOOQIC 


886 


106  SOUTHWESTBBN  REPORTBB. 


(Tex, 


iBsne  of  tbose  who  were  dead?  In  Barclay  r. 
Cameron,  25  Tex.  233,  Cblef  Justice  Wheeler 
says:  "Descent,  or  hereditary  Bucceaslon,  la 
the  title  whereby  a  person  on  the  death  of  his 
ancestor  acquires  his  estate  as  his  heir  at 
law."  And  In  HlUen  v.  Iselin,  144  N.  Y. 
374,  39  N.  B.  370,  the  Court  of  Appeals  of 
New  York  say :  "The  main  ground  of  assanit 
upon  the  validity  of  the  appointment  of  the 
remainder  by  the  will  of  Emily  HlUen  to  the 
child  or  children  of  her  son  Thomas  la  that 
snch  child  or  children  were  'not  at  the  death 
of  his  mother  descendant  or  descendants  in  a 
legal  sense  of  their  father,  who  was  then 
living,  and  were  not,  therefore,  objects  of  the 
power  under  the  will  of  Columbus  O'Donnell, 
which  authorized  an  appointment  to  the  'child 
or  children  of  my  [his]  daughter  Emily,  or 
his,  her  or  their  descendant  or  descendants.' 
The  learned  counsel  for  the  appellant  has 
shown  that  the  word  'descendant,'  according 
to  its  accurate  lexicographical  and  legal  mean- 
ing, designates  the  issue  of  a  deceased  per- 
son, and  does  not  describe  the  child  of  a 
parent  who  Is  still  living.  The  word  is  the 
correlative  of  'ancestor.'  The  word  'issue' 
Is  a  word  of  broader  import,  and  may  In- 
clude the  children  of  a  living  parent,  as  well 
as  the  children  or  descendants  of  one  who  is 
dead.  But  In  an  accurate  sense  one  cannot 
have  a  living  ancestor,  nor  can  a  living  per- 
son, although  he  may  have  children,  have  de- 
scendants." This  seems  to  be  based  upon  the 
theory  that  since  property  only  descends  up- 
on the  death  of  the  ancestor  the  issue  of  a 
living  ancestor  Is  not  a  descendant  of  such 
ancestor.  But  since  in  a  popular  sense  the 
words  are  sometimes  used  in  the  sense  of  is- 
sue from  a  living  person,  we  think  we  should 
look  to  the  whole  instrument  in  order  to  de- 
termine the  signification  the  grantor  had  In 
mind  when  he  used  them.  In  the  case  above 
dted  of  Hillen  v.  Iselin  the  Court  of  Appeals 
of  New  York  held  that  the  words  were  not 
used  in  "its  accurate  lexicographical  and  le- 
gal meaning,"  but  in  its  popular  sense,  and 
gave  Judgment  accordingly.  If  the  words 
were  used  In  their  technical  sense,  then  the 
issue  of  the  beneficiaries  named  In  the  fifth 
paragraph  of  the  deed  could  not  take  until 
the  beneficiaries  were  all  dead.  Hence,  while 
the  paragraph  contains  but  one  express  provi- 
sion, there  would  be  another  necessarily  im- 
plied— the  one  that  the  trustees  shall  all  be 
dead,  and  the  other  that  all  the  beneficiaries 
shall  have  departed  this  life — provided,  al- 
ways, that  the  grantor  by  lineal  descendants 
meant  descendants  from  deceased  persons  and 
not  from  living  persons.  Conceding  that  the 
technical  sense  does  not  necessarily  apply, 
we  are  driven  to  the  instrument  and  to  every 
part  of  It  to  determine  in  what  sense  the 
grantor  employed  the  terms.  In  the  first 
place  we  have  seen  that  the  declared  purpose 
of  the  instrument  Is  to  provide  permanently 
for  the  comfort  and  support  of  the  beneficia- 
ries named.  In  the  fourth  paragraph  provi- 
sion t>  made  for  the  contingency  of  the  death 


of  one  or  more  of  the  l>eneflclarles  (one  or 
more  of  them  surviving),  and  it  is  declared 
that  the  fund  shall  be  divided  into  certain 
proportions  named  among  the  survivors  and 
the  lineal  descendants  of  those  who  may  be 
dead.  Here  the  words  show  expressly  that 
they  are  used  in  the  sense  of  descendants  of 
a  dead  ancestor.  Wtiat  more  natural  than 
that,  after  providing  with  great  particularity 
what  shall  be  done  In  case  of  the  death  of 
one  or  more  of  the  beneficiaries  (another  or 
others  surviving),  the  grantor  should  have 
provided  for  a  case  in  which  all  the  trustees 
and  all  the  beneficiaries  should  die?  What 
more  reasonable  in  such  a  contingency  ttian 
that  he  should  devolve  the  corpus  of  the  es- 
tate upon  the  lineal  heirs  of  the  beneficiaries? 
But  let  us  look  at  some  of  the  consequences 
of  holding  that  by  "lineal  descendants"  the 
grantor  meant  the  Issae  of  the  beneficiaries 
whether  dead  or  alive.  As  we  have  seen,  the 
purpose  of  the  deed  was  to  provide  for  the 
I>ermanent  comfort  and  support  of  the  gran- 
tor's sister-in  law  and  her  four  cliildren,  three 
daughters  and  one  son.  The  deed  was  made 
in  1883.  The  daughters  as  the  deed  shows 
were  all  married,  from  which  it  follows  that 
Mrs.  Hamilton  must  have  been  a  lady  well 
advanced  in  years,  and  her  daughters  being 
married  must  have  been  persons  of  mature 
years.  If  the  construction  of  the  deed  be  that 
contended  for  by  plaintiffs  in  error,  the  re- 
sult must  be  that  instead  of  a  permanent  ben- 
efaction in  their  old  age,  and  when  they 
would  most  likely  be  in  need  of  a  support, 
they  are  entirely  stripped  of  It  Is  it  con- 
ceivable that  any  man  In  his  sober  senses 
should  desire  to  sui^ort  his  relatives  in  com- 
parative affluence  for  a  part  of  their  lives  and 
to  deprive  them  of  such  support  when  by  rea- 
son of  advancing  years  their  necessities 
would  be  greater?  It  is  the  more  remarkable 
that  this  result  should  depend  upon  a  con- 
tingency of  the  death  of  all  the  tmstees;  a 
contingency  having  no  relation  to  the  status 
of  any  of  the  beneficiaries,  but  merely  as  to 
the  status  of  those  to  whom  was  confided  the 
^ecutlon  of  the  trust  Why  this  marked 
change  in  the  objects  of  his  bounty,  merely 
by  reason  of  the  death  of  all  the  trustees? 
Again,  while  it  appears  that  the  trustees  liv- 
ed many  years,  it  was  in  the  range  of  possibil- 
ity, and  not  wholly  improbable,  that  they 
might  have  died  within  a  year  from  the  exe- 
cution of  the  deed;  In  which  event,  under 
the  contention  of  plaintiffs  In  error,  the  bene- 
faction of  the  grantor  towards  the  beneficia- 
ries named  would  have  ceased.  Can  it  be 
possible  that  the  grantor  should  have  intend- 
ed such  a  result?  We  also  think  that  the 
final  paragraph  of  the  deed,  which  provides 
that  the  beneficiaries  of  the  deed  should  "at 
no  time  demand,  take  or  hold  any  other  In- 
terest or  estate  in  my  property,  real,  personal 
or  mixed  within  the  state  of  Texas  than  that 
herein  granted,"  is  not  without  significance. 
It  indicates  that  the  grantor  thought  that  in 
providing  for  them  for  life,  and  in  also  pro- 
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Tiding  that  the  eorpm  of  the  fund  to  go  to 
tbeir  lineal  descendants,  he  had  carved  ont 
tor  them  all  that  he  thought  they  were  en- 
titled ont  of  hts  estate.  Would  he  have 
made  such  provision  had  he  contemplated 
that  before  their  death  they  might  be  de- 
prived of  all  benefits  under  the  deed?  We  at- 
tach no  Importance  to  the  habendum  clause  in 
the  deed.  They  were  mere  trustees,  and 
their  powers  and  duties  necessarily  ceased 
when  they  d^tarted  this  life.  So  with  the 
sixth  paragraph.  The  will  that  is  therein 
provided  for  is  to  be  executed  "in  accordance 
with  section  fifth  of  this  deed."  If  section 
6  was  only  to  take  effect  upon  the  death  of 
all  the  beneficiaries  and  all  the  trustees,  the 
will  was  not  to  be  executed  untU  both  contin- 
gencies bad  happened. 

Our  conclusion  is  that  Intention  of  the  tes- 
tator, as  derived  from  all  the  provisions  of 
the  deed,  was  that  the  words  "lineal  descend- 
ants" should  be  taken  in  their  technical  sense, 
and  that  the  contingencies  upon  which  the 
corpus  of  the  fund  should  devolve  upon  the 
Issue  of  the  beneficiaries  were  (1)  that  they 
Bhould  all  be  dead,  and  (2)  that  the  trustees 
should  all  have  departed  this  life.  We  think 
the  question  of  res  adjudlcata  presented  by 
the  second  assignment  of  error  was  correct- 
ly disposed  of  by  the  CJourt  of  Civil  Appeals. 
We  are  not  satisfied  that  all  that  was  testi- 
fied to  by  Mrs.  Hamilton  was  admissible; 
but,  if  error,  we  deem  it  harmless.  The  face 
of  the  deed  in  the  light  of  the  testimony  to 
which  no  objection  was  made  demands  the 
construction  placed  upon  it  by  us,  and  needs 
no  support  from  that  of  the  witness,  to  which 
objection  was  made. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals, and  that  of  the  district  court,  are  af- 
flimed. 


&TARK  T.  HARRIS.* 

<Conrt  of  dvll  Appeals  of  Texas.     Nov.  27, 

1907.     Rehearing  Denied  Jan.  8,  190&) 

1.  AFPKAI.  —    SUBBEQITEKT     PbOCKXOINOS     IN 
LOWKB    CODBT  —  SXBIKIHO   OVT    STATEMSNT 

OF  Facts. 

The  statement  of  facta  having  been  changed 
before  the  Judge  approved  it,  and  the  approval 
obtained  by  sharp  practice,  the  trial  court  may 
strike  it  from  tbe  record  after  the  perfecting 
of  the  appeal. 

2.  Same— CoRREOTiNO  Bnxa  of  Exceptions. 

Where,  after  approval  of  bills  of  exceptions, 
changes  are  made  therein  without  the  knowl- 
edge of  the  court  or  appellee,  the  trial  court 
canhot,  after  tbe  appeal  has  been  perfected, 
strike  the  bills  of  exceptions  from  the  record, 
but  can  only  correct  them,  at  least  in  the  al>- 
•ence  of  proof  of  direct  complicity  of  appellant 
[EU.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  g  2803.] 

S.   ACKNOWLEDQMENT  —  APFOINTUSNI   OT    OV- 

ncEB— Pbbsuuftions. 

One  claiming  under  a  deed  of  land  In  Texas, 
dated  in  1860,  acknowledged  before  an  officer  in 
New  York,  whose  certificate  of  acknowledgment 
redted  that  he  was  a  commissioner  in  and  for 
New  Tork.  appointed  by  the  Governor  of  Texas 
to  take  acknowledgment  of  deeds  to  Im  used  and 


recorded  in  Texas,  need  not  prove  tbe  appoint- 
ment and  qnaliSoation  of  the  officer,  out  it 
will  be  presumed  he  was  appointed  as  autlx>r- 
ised  by  the  law  at  the  time,  and  that  he  acted 
in  conformity  to  law  and  within  the  scope  of 
his  duty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledpnent,  |  822.] 

4.  Sams— SeaIm 

The  seal  of  a  commissioner  of  deeds  not  im- 
pressed OB  his  certificate  of  acknowledgment  by 
a  seal,  but  engraved  thereon,  with  the  exception 
of  the  word  "Texas,"  which  was  in  writing, 
was  safficient,  the  form  of  the  seal  not  l)eing 
prescribed  in  1850,  when  the  certificate  was 
made. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  i  172.] 

6.  Deeds  —  Recobdino  —  Piace  or  Recobd  — 
Unosoanized  Covntt. 

Under  Rev.  St  1885,  art  783,  providing 
that  till  a  new  county  is  organized  its  territory 
shall  remain  in  all  respects  subject  to  the  coun- 
ty from  which  it  has  been  taken,  a  deed  of  land 
In  the  new  county  is,  prior  to  its  organization, 
property  recorded  in  the  old  county. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  i  224.] 

&  Saiib— BuBDEH  or  PBOor. 

One  attacking  the  registration  of  land  of 
one  county  in  the  county  from  which  its  ter- 
ritory was  taken,  proper,  under  Rev.  St.  1895, 
art  788)  if  the  registration  was  prior  to  the 
organisation  of  tbe  new  county,  must  show  that 
such  organization  was  prior  to  the  registraticm. 

7.  Sake. 

Act  March  80, 1881,  Gen.  Laws  1881,  p.  72, 
c.  67,  as  well  as  Rev.  St  1886,  art  4641, 
amendatory  thereof,  relative  to  place  of  record- 
ing deeds  of  land  in  unorganized  counties,  re- 
ferred onlv  to  the  future,  and  did  not  affect  the 
validity  of  prior  registrations  of  deeds  of  such 
land. 

5.  BVIDKNOB^AHaiBHT    iNeTBUMKRT. 

A  deed  over  80  years  old,  and  therefore  an 
ancient  instrument,  and  offered  as  such,  being 
free  from  suspicion  of  any  kind  and  coming  from 
the  proper  custody,  was  admissible,  without 
being  filed  among  the  papers  in  the  suit  as  re- 

S Hired  by  the  statute  regulating  the  introduc- 
on  of  registered  instruments. 

9.  Save — Pbofeb  Custody. 

A  deed  comes  from  the  proper  custody  to  be 
admissible  as  an  ancient  instrument  coming 
from  the  one  in  iMssession  of  tlie  land. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  20,  Bvidence,  {  161&] 

10.  Same— Regibtebed   Instbxtments— Filing 
IN  Papebs  or  Suit. 

The  statute  regulating  the  Introduction  in 
evidence  of  registered  instruments,  providing  for 
their  filing  among  the  papers  in  a  suit  for  three 
dajv  before  the  trial,  having  for  its  object  tbe 
giving  of  opportunity  for  scrutiny. of,  and  for 

Preparation  to  attack,  the  instruments,  is  satis- 
ed  where  such  an  instrtmient  has  been  so  on 
file  for  montlus,  though  it  is  temporarily  with- 
drawn Just  l>efore  the  trial  for  the  purpose  of 
recording  in  another  connty  than  tliat  in  which 
it  had  been  recorded. 

11.  Sake— REaisTRATiOR. 

Rev.  St  1895,  art.  2812,  authorizing  the 
admission  in  evidence  of  recorded  instruments, 
without  proof  of  their  execution,  provided  they 
lie  filed  among  the  paipers  of  the  suit  three  days 
before  the  trial,  applies  only  to  an  instrument 
which  has  been  recorded  prior  to  such  filing 
among  such  papers ;  so  that  the  recording  M 
the  instrument  joat  l>efore  the  trial  would  add 
nothing  to  its  admissibility,  but  it  having  con- 
veyed land,  other  than  that  in  controversy,  situ- 
ated in  another  county,  in  which  connty  it  had 
been  recorded,  such  registration,  with  the  three- 
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daya  filing,  would  make  It  admissible,  without 
proof  of  executicm  in  any  county,  and  as  to  any 
hnd  conveyed  by  it. 
12.  Venoob  AMD  PnBCHABEB— NonoK— REGia- 

TBA.TION. 

A  deed  having  been  properly  registered  in 
the  county  in  wliich  the  land  was  situate,  audi 
registration  was  sufficient  to  prevent  one  takinc 
a^inst  it  as  a  bona  fide  purcltaser  after  ter- 
ritory embracing  such*  land  was  organized  as  a 
new  county. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  625.] 

Appeal  from  District  Court,  Menard  Oonn- 
ty;  J.  W.  Timmins,  Jadge. 

Action  by  Sldon  Harris  against  Ennis 
8tark,  others  being  impleaded  by  defendant. 
From  an  adverse  Jndgment,  defendant  Stark 
appeals.    Reversed  and  remanded. 

John  Brown,  tot  appellant  Sldon  Harris, 
tor  appellee. 

FLY,  J.  This  is  an  action  of  trespass  to 
try  title  to  640  acres  of  land,  granted  to  F. 
Selks,  in  Menard  connl7,  Tex.,  instituted  by 
appellee  against  appellant,  Ennis  Stark.  Ap- 
pellant pleaded  not  gnllty,  and  Impleaded 
Anna  Mohr,  Charles  Mohr,  Agnes  Orandpre, 
Frank  L.  Nuse,  and  Henry  L.  Nuse,  on  their 
warranty  of  title  to  blm,  and  they  answered, 
adopting  his  pleadings.  The  cause  was  tried 
by  the  court,  and  resulted  In  a  Judgment  for 
appellee  for  the  land,  and  a  Judgment  for 
I13S8  in  favor  of  appellant  Stark  against  his 
warrantors,  and  against  appellee  for  the  sum 
of  $1,595  on  value  of  improvements. 

The  original  transcript  In  this  case  was  fil- 
ed In  this  court  on  Febmary  27,  1907,  and  on 
November  13, 1907,  a  motion  to  strike  out  the 
statement  of  facts  and  bills  of  exceptions  1, 
6,  and  6,  because  of  material  alterations  made 
In  the  bill  of  exceptions  since  they  were  ap- 
proved by  the  trial  Judge,  and  on  account  of 
Improper  conduct  In  securing  approval  of 
the  statement  of  facts,  was  filed  In  the  dis- 
trict conrt;  and  on  a  hearing  of  the  matter, 
after  notice  to  appellant's  attorney,  it  was 
found  by  the  court  that  bills  of  exceptions 
numbers  1,  5,  and  6  had  been  materially  alter- 
ed, "without  the  knowledge  or  acquiescence 
of  this  court  or  appellee,"  and  that  the  ap- 
proval of  the  statement  of  facts  bad  been 
procured  by  sharp  practice,  and  the  same 
were  strickoi  from  the  record  of  the  case.  A 
transcript  of  those  proceedings  Is  before  this 
court,  and  it  appears  therefrom  that  appel- 
lants did  not  contest  the  motion  in  the  lower 
court,  but  seek  to  contest  the  order  of  the 
court  on  the  ground  that  the  court  had  no 
authority  to  make  such  order. 

The  proceedings  in  this  case,  in  connection 
with  the  statement  of  facts,  which  was  shown 
to  have  been  changed  before  the  Judge  ap- 
proved It,  are  fully  sustained  by  several 
decisions  of  this  court  and  the  Supreme  Court 
of  Texas.  Railway  v.  Culberson,  72  Tex.  375, 
10  8.  W.  706,  3  L.  R.  A.  567,  13  Am.  St 
Rep.  806 ;  Boggess  v.  Harris,  90  Tex.  476,  39 
S.  W.  665;  Willis  t.  Smith,  00  Tex.  636,  40  8. 


W.  401 ;  Ennis  Mercantile  Co.  r.  Walthen,  93 
Tex.  622,  67  8.  W.  946;  Corralltos  Co.  v. 
Mackay,  31  Tex.  Civ.  App-  316,  72  S.  W.  624. 
The  lower  court  had  the  papers  and  other  evi- 
dence before  it,  and  we  see  no  error  in  its 
action  in  striking  the  statement  of  facts  from 
the  record. 

It  is  evident  from  the  motion  to  strike  out 
as  well  as  the  order  of  the  court  that  the 
alterations  in  the  bills  of  exception  were 
made  afte»  they  had  been  approved  by  the 
court  It  will  be  noted  that  in  all  the  cases 
cited,  where  trial  courts  are  permitted  to 
strike  out  bills  of  exception  or  statements  of 
facts  after  appeals  had  been  perfected,  the 
signature  of  the  Judges  had  been  procured  by 
undue  practice  or  fraud.  No  such  question 
arises  as  to  the  bills  of  exception  tn  this 
case,  and  the  affidavit  of  appellee,  upon  which 
the  conrt  in  terms  based  its  order,  shows  the 
specific  alterations  that  were  made,  after  they 
had  been  approved  by  the  Judge,  either  by 
appellant  or  his  attorney.  Under  such  cir- 
cumstances, we  know  of  no  authority  vested 
in  a  trial  court  In  the  absence  of  proof  of 
direct  complicity  of  a  party  In  the  alteration 
of  the  record,  to  strike  the  altered  paper  from 
the  record,  but  it  would  seem  fair  and  Just 
that  the  court  should  only  make  the  record 
speak  the  truth,  so  that  the  rights  of  the  par- 
ties could  be  preserved  and  passed  upon  by 
the  appellate  court  Boggess  v.  Harris,  00 
Tex.  476,  88  S.  W.  665;  Johnston  v.  Arren- 
dale,  SO  Tex.  Civ.  App.  504,  71  &  W.  45.  In 
the  last-named  case  it  is  said:  "It  is  a  matter 
of  prime  imTK>rtance  in  the  administration  of 
Justice  that  the  records  of  the  trial  courts 
should  speak  the  tmth.  If  they  become 
mutilated,  falsified,  tampered  with  and  chang- 
ed so  as  to  make  it  appear  that  the  trial 
court  did  what  in  fact  it  did  not,  we  are  pow- 
erless to  correct  them;  and  if  not  corrected 
in  the  trial  court,  which  has  custody  and 
Jurisdiction  over  their  records  so  far  as  made 
by  them,  they  must  go  uncorrected,  and  Jus- 
tice be  defeated  <m  appeal."  That  language 
was  used  in  a  case  in  which  the  charge  of  the 
court  had  been  altered,  and  the  trial  court 
had  corrected  it  Undoubtedly  the  district 
court  had  the  right  to  correct  the  altered 
bills  of  exception,  and  cause  them  to  speak 
the  truth,  but  it  did  not  have  the  authority 
to  strike  the  bills  of  exception  from  the  rec- 
ord, in  the  absence  of  fraud  or  sharp  prac- 
tice having  been  used  in  procuring  their  ap- 
proval, simply  on  the  ground  that  they  had 
been  altered  after  being  signed.  It  may  be 
that  If  appellant  had  been  shown  to  have 
made  the  alterations,  or  that  he  had  conniv- 
ed at  or  acquiesced  in,  some  one  else  making 
the  change,  he  should  be  punished  by  being 
totally  deprived  of  the  benefit  of  the  altered 
paper ;  but  such  does  not  appear  in  this  case, 
and  the  court  should  have  been  content  with 
correcting  the  record  so  as  to  make  it  speak 
the  truth  to  this  court  The  order  of  the 
court,  taken  with  the  matters  set  out  In  the 
afildavit  to  which  It  refers,  clearly  indicates 
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the  alterations  made  In  the  bills  of  ezcep- 
tlonii,  and  forms  a  basis  for  the  consideration 
of  the  bills  of  exception  as  they  were  when 
appruved  by  the  court,  and  they  will  be  ao 
considered. 

The  land  In  controversy  was  patented  In 
1866  to  Henry  F.  Fisher,  who  died  Intestate 
In  1867,  leaving  surylvlng  him  his  wife  and 
four  children.  Appellee  claims  the  land  by 
mesne  conveyances  from  the  heirs  of  Fisher, 
and  to  meet  his  case  appellant  sought  to  In- 
troduce In  evidence  a  deed  from  Henry  F. 
Fisher  to  George  Butler,  dated  November  17, 
1868,  conveying  to  blm  the  640  acres  of  land 
in  controversy  as  well  as  other  lands.  The 
deed  was  acknowledged  before  an  officer  In 
New  Tork,  describing  himself  as  a  commis- 
sioner of  deeds  for  Texas,  and  was  recorded 
In  the  records  of  deeds  of  Bexar  county  on 
July  20, 1869,  and  was  recorded  In  Tom  Oreen 
county  on  January  6,  1881.  It  was  not  re- 
corded In  Menard  county  until  November  18. 
1906,  Just  before  the  trial  of  this  cause.  The 
court  excluded  the  deed  upon  objections  that 
no  evidence  was  Introduced  that  the  commis- 
sioner of  deeds  who  took  Fisher's  acknowl- 
edgment to  the  deed  was  properly  qualified, 
and  no  proper  seal  was  affixed  thereto ;  that 
It  was  not  proven  as  at  common  law;  that 
It  was  not  admissible  as  an  ancient  Instru- 
ment; that  It  was  not  filed  for  three  days 
among  the  papers  and  notice  of  filing  given; 
and  that  it  had  not  been  properly  recorded  In 
Bexar  county  In  1869.  Appellant  was  not  re- 
quired to  prove  that  the  commissioner  of 
deeds,  who  took  the  acknowledgment  In  1869, 
was  duly  qualified  to  take  acknowledgments. 
The  certificate  of  acknowledgment  recited 
that  the  officer  taking  It  was  "a  commissioner 
In  and  for  the  state  of  New  York,  appointed 
by  the  Governor  of  Texas  to  take  proof  and 
acknowledgment  of  deeds,  mortgages,  letters 
of  attorney,  or  any  other  Instrument  to  be 
used  or  recorded  in  the  said  state  of  Texas," 
and  that  was  sufficient  If  the  acts  of  one 
claiming  to  be  an  officer  of  the  state  could  be 
Invalidated  by  a  failure  to  prove  his  ap- 
pointment and  qualification  after  a  lapse  of 
nearly  60  years,  those  acts  would  generally 
be  declared  Invalid.  The  presumption  will 
prevail  that  the  commissioner  was  appointed, 
as  authorized  by  the  law  In  force  in  1859,  and 
that  he  acted  In  conformity  to  law  and  with- 
in the  scope  of  his  duty.  All  persons  prov- 
ed to  have  acted  In  a  public  office  are  pre- 
ramed  to  have  been  duly  appointed  until  the 
contrary  appears.  1  Greenl.  Ev.  {  92.  The 
seal  of  the  commissioner  of  deeds  was  not 
Impressed  upon  the  certificate  of  acknowledg- 
ment by  a  seal,  but  all  of  It  was  engraved 
thereon  with  the  exception  of  the  vrord  "Tex- 
as," which  was  in  writing,  and  this  seems  to 
have  been  the  subject  of  objection.  A  similar 
objection  to  the  engraved  seal  of  a  commis- 
sioner of  deeds  was  made  In  the  case  of  Davis 
V.  Roosvelt,  58  Tex.  305,  and  was  thus  met 
by  the  Supreme  Court:  "The  answer  Is  that 
there  was  no  statute  In  force  at  the  time  the 


certificate  was  made  (1868)  requiring  the 
commissioner  to  provide  for  himself  a  seal 
with  a  star  of  five  points  In  the  center. 
•  •  •  At  the  time  when  the  certificates 
were  made  the  form  of  the  seal  does  not  ap- 
pear to  have  been  prescribed,  and  the  one 
used  cannot  be  pronounced  insufficient" 

The  deed  offered  In  evidence  was  executed 
In  1859,  and  was  placed  on  record  In  Bexar 
county  In  1869.  Menard  county  was  a  part 
of  the  Bexar  land  district  and  was  not  or- 
ganized at  least  as  late  as  July,  1870,  when 
It  was  attached  to  Mason  county  for  judicial 
purposes.  Gammel's  l/sws  of  Texas,  vol.  6, 
pp.  911,  918.  It  Is  provided  in  article  783, 
Rev.  8t  1886,  that  "until  a  new  county  Is 
organized  In  accordance  with  law  the  terri- 
tory thereof  shall  remain  In  all  respects  sub- 
ject to  the  county  from  which  the  same  has 
been  taken."  In  construing  that  statute  the 
Supreme  C!onrt  has  held  that  until  the  coun- 
ty is  actually  organized  It  remains  In  all 
things  subject  to  the  jurisdiction  of  the  old 
county,  and  that  the  placing  of  the  unor- 
ganized county  In  a  different  judicial  district 
did  not  sever  its  connection  with  the  parent 
county.  O'Shea  v.  Twohlg,  9  Tex.  336;  Clark 
V.  Goss,  12  Tex.  396,  62  Am.  Dec.  531.  In 
the  first  case  dted  the  Supreme  Court  was 
considering  the  status  of  Kinney  county, 
and  after  stating  the  gravity  of  the  questions 
presented  the  court  proceeded:  "We  believe, 
however,  that  a  satisfactory  conclusion  can 
be  obtained  by  fixing  on  the  point  of  time 
when  the  Jurisdiction  of  the  mother  county, 
Bexar,  ceased,  or  will  cease,  to  exist  over  the 
citizens  of  the  territory  designed  to  form 
the  new  county.  Was  It  from  the  date  of  the 
passage  of  the  act  of  the  Legislatiu'e  creating 
and  defining  the  boundaries  of  Kinney  coun- 
ty? We  think  not  If  it  ceased  to  exist  at 
that  time.  It  would  be  In  the  power  of  the 
Legislature  to  deprive  a  portion  of  the  citi- 
zens, for  a  time,  of  all  protection  by  the  laws 
of  the  state,  and  to  let  crime  go  unpunished 
and  lawlessness  wholly  unrestrained.  •  •  • 
The  Iieglslature  never  believed  or  Intended 
that  such  would  be  the  result  where  the  act 
creating  the  new  county  was  passed;  and  by 
the  expression  used,  that  It  should  take  ef- 
fect from  Its  passage,  It  did  not  mean  that 
the  Jurisdiction  of  Bexar  county  should  cease 
— It  only  meant  that  It  should  so  far  take 
effect  as  to  authorize  immediate  measures 
for  organization  being  taken,  and  authorized 
the  chief  Justice  of  the  nearest  county  to  pro- 
ceed to  complete  the  organization.  Until 
that  was  completed,  the  jurisdiction  of  the 
mother  county  remained  In  full  force."  That 
the  registration  of  deeds  Is  included  within 
the  purview  of  the  jurisdiction  of  the  mother 
county,  has  been  amply  established  by  deci- 
sions of  the  Supreme  Court  Lumpkin  v.  Mun- 
cey,  06  Tex.  311, 17  S.  W.  782;  Baker  v.  Beck, 
74  Tex.  562,  12  S.  W.  229;  Trimble  v.  Ed- 
wards, 84  Tex.  497,  19  S.  W.  772.  In  this 
case,  as  In  the  one  last  cited,  there  was  no 
proof  as  to  when  the  county^  was  organized, 
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and  it  was  held:  "In  the  absence  of  proof 
tbat  Hamilton  oonnty  bad  In  fact  been  or- 
ganized wben  plalntllTB  deed  was  recorded 
In  Coryell  county,  It  will  be  presumed,  In 
favor  of  the  act  of  the  clerk  who  recorded 
the  deed,  that  it  was  recorded  in  the  proper 
county,  and  the  copy  of  the  deed  should  have 
been  admitted  In  evidence  as  a  certified  copy 
of  an  instrument  properly  of  record."  It 
would  seem  from  tbat  opinion  that  the  duty 
of  proving  that  the  county  had  not  been  or- 
ganized did  not  devolve  upon  appellant,  but 
if  appellee  desired  to  attack  the  validity  of 
the  registration,  on  the  ground  that  Menard 
county  had  been  organized  before  the  time 
of  the  registration  of  the  deed  in  Bexar 
county,  he  should  have  shown  that  fact 

Under  the  act  of  March  30,  1881  (Oen. 
Laws  1881,  p.  72,  c.  67),  provision  was  made 
for  the  registration  of  Instruments  concern- 
ing lands  in  unorganized  counties,  in  the 
county  to  which  they  were  attached  for  Ju- 
dicial purposes,  but  the  act  contained  the 
proviso  "that  nothing  in  this  act  shall  be 
construed  to  afTect  the  registration  of  any 
such  Instruments  heretofore  made,  in  either 
a  land  district  to  which  any  unorganized 
county  may  have  been  attached,  or  any  coun- 
ty to  which  any  unorganized  county  may 
luive  been  attached  for  Judicial  purposes." 
It  is  said  by  the  Supreme  Court  in  Folts  v. 
Ferguson,  77  Tex.  301, 13  a  W.  1037:  "While 
this  act  settled  for  the  future  the  dlsphted 
question  as  to  where  such  records  should  be 
made,  it  did  not  In  any  way  affect  the  legality 
of  the  records  previously  made."  The  court 
might  have  gone  further,  and  said  that  ab- 
solute legislative  recognition  of  the  validity 
of  the  registration  in  question  was  given  by 
the  language  of  the  act  Under  the  law, 
therefore,  the  deed  was  properly  recorded  In 
Bexar  county,  and  there  is  nothing  in  article 
4841,  Rev.  St  1895,  which  is  an  amendment 
of  the  act  of  18S1,  and  was  enacted  in  1887, 
that  impairs  such  registration.  It  is  requir- 
ed therein  that  instruments  relating  to  land 
In  unorganized  counties  shall  be  recorded  in 
the  counties  to  which  they  are  attached  for 
Judicial  purposes,  and  it  is  provided  that 
when  the  counties  shall  be  organized,  or  at- 
tached to  other  counties  for  Judicial  purposes, 
the  record  books,  or  certified  transcripts  there- 
of, shall  be  turned  over  to  such  counties. 
That  act  has  reference  only  to  the  future  and 
does  not  affect  the  validity  of  registrations 
theretofore  made. 

The  original  deed  from  Fisher  to  Butler 
was  offered  as  an  ancient  instrument  and  be- 
ing over  SO  years  old,  and  free  from  sus- 
picion of  any  kind,  and  coming  from  the 
proper  custody,  it  was  admissible  in  evidence 
without  having  been  filed  among  the  papers. 
Ammons  v.  Dwyer,  78  Tex.  639,  15  S.  W. 
1049;  Holt  V.  Maverick,  5  Tex.  Civ.  App.  650, 
23  8.  W.  751;  Woodward  v.  Keck  (Tex.  Civ. 
App.)  97  S.  W.  852.  The  deed  was  filed  for 
record  in  1860,  more  than  30  years  l>efore  it 
was  offered  In  evidence,  and,  being  offered 


by  the  party  in  possession  of  the  land.  It 
came  from  the  proper  custody  and  should 
have  been  admitted  in  evidence.  In  whose 
custody  could  It  more  naturally  have  been, 
if  not  In  that  of  the  man  in  possession  of  the 
land?  Coming  from  that  custody,  as  It  must 
have  done,  it  should  have  been  allowed  in 
evidence. 

As  before  stated,  being  an  ancient  instru- 
ment, it  was  not  necessary  that  the  deed 
should  have  been  filed  among  the  papers,  as 
required  by  statute  regulating  the  lntrodu<«- 
tlon  of  registered  instruments.  McOamairt 
V.  Roberts,  80  Tex.  316,  15  S.  W.  580,  1(»4; 
Crain  v.  Huntington,  81  Tex.  614,  17  S.  W. 
243;  Hill  V.  Smith,  6  Tex.  Civ.  App.  312.  25  S. 
W.  1079.  The  question  as  to  whether  the 
deed  was  properly  filed  among  the  papers 
for  three  days  before  the  trial  will  not  prob- 
ably arise  on  another  trial  However,  we 
win  say  that  the  spirit  of  the  law  was  com- 
plied with  in  regard  to  the  filing  of  the  deed 
among  the  papers.  The  object  of  such  filing 
is  to  give  opportunity  for  scrutiny  of  the  in- 
strument and  for  preparation  to  attack  It- 
and,  the  Instrument  having  been  on  file  for 
months,  its  temporary  withdrawal  for  the 
purpose  of  having  It  recorded  in  Meoard 
county  did  not  Invalidate  Its  former  filing. 
We  conclude  that  the  deed  was  not  only  ad- 
missible as  a  recorded  instrument  but  as  an 
ancient  document. 

Article  2312,  which  authorizes  the  admis- 
sion in  evidence  of  recorded  instrnments, 
without  the  necessity  of  proving  their  exe- 
cution, applied  only  to  such  instruments  as 
have  been  recorded  previous  to  being  filed 
among  the  papers  in  a  suit  and  it  follows 
that  the  record  of  the  instrument  in  Menard 
county  Just  before  the  trial  added  nothing 
to  Its  admissibility  in  evidence.  Gaines' 
Adm'r  V.  Ann,  26  Tex.  340.  It  may  be  mid, 
however,  In  this  connection,  tbat  It  appears 
that  a  portion  of  the  land,  conveyed  In  the 
Fisher  deed  was  situated  In  Tom  Oreen 
county,  and  that  the  deed  was  duly  recorded 
in  that  county,  and  that  fact  rendered  it  ad- 
missible in  evidence  as  a  muniment  of  title 
in  any  county  of  the  state,  although  not  re- 
corded in  the  county  In  which  the  land  was 
situated.  Hancock  v.  Tram  Lumber  Co.,  65 
Tex.  225;  Ansaldna  v.  Scbwing,  81  Tex.  198, 
16  S.  W.  989.  While  the  proper  registraUon 
in  another  county  than  that  in  which  the 
land  in  controversy  was  situated  would  not 
serve  as  notice,  still,  as  said  by  the  Supreme 
Court  in  the  Hancock  Case  above  cited:  **If 
vaHd  registration  establishes  execution  It 
does  80  for  all  purposes  for  which  the  deed 
may  be  used,  and  at  all  places,  subject  to  the 
law  which  makes  tills  registration  in  effect 
prima  facie  proof  of  execution.  There  can- 
not be  a  rule  of  evidence  In  force  in  this 
state  which  makes  a  deed  evidence  of  title  In 
one  county  and  not  in  another,  except  as  title 
may  be  affected  by  the  question  of  notice." 

Under  our  view,  that  the  deed  was  prox>erl7 
registered  in  Bexar  county,  the  question  ot 
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Innocent  pnrcbaser  1b  eliminated  from  the 
case,  because  appellee  is  charged  with  the 
notice  given  by  the  registration  of  the  In- 
Btrnment  The  law  does  not  require  the  reg- 
istration In  the  new  county  of  a  deed  duly 
recorded  in  the  parent  county,  and,  although 
the  record  of  the  deed  may  not  be  Included 
In  the  transcript  of  the  record  of  the  old 
county  which  offlcers  are  required  to  file  in 
the  new  county,  that  failure  would  not  de- 
stroy the  efficacy  of  the  registration  In  the 
old  county  as  to  the  matter  of  notice.  "We 
are  not  apprised  of  any  statute  which  would 
require  an  owner  of  land,  having  his  deed 
properly  registered  in  the  county  where  the 
land  lies,  to  have  his  conveyance  again  re- 
corded as  often  as  by  subdivision  and  chang- 
es the  land  may  fall  into  a  new  or  different 
county.  Very  prudent  men  may  use  such  pre- 
cautions. But  it  is  not  necessary  for  the 
protection  of  their  rights,  the  first  registry 
being  amply  sufilclent"  McKlssick  v.  Colqu- 
honn,  18  Tex.  148;  Frlzzell  y.  Johnson,  80 
Tex.  81. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded. 


TABBROUGH  et  al.  v.  MOODY. 

(COnrt  of  Civil  Appeals  of  Texas.    Dea  14. 
1007.) 

Advebse  Possession— Payuent  of  Taxes. 

One  iwys  taxes  on  the  3.  surrey,  so  as  to 
tive  title  under  the  five  years'  statute,  hlg  re- 
ceipts from  the  tax  collector  so  stating,  though 
waai  survey  is  not  where  the  patent  and  deed 
under  which  he  claims  show  it  to  be  located. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  1,  Adverse  PosseBsion,  f  51&] 

Error  from  District  Court,  Hemphill  Comi- 
ty;  B.  M.  Baker,  Judge. 

Action  by  Jane  W.  Tarbrongh  and  others 
against  Robert  Moody.  Judgment  for  de- 
fendant   Plain  tlfTs  bring  error.    Afilrmed. 

Hendricks  &  Ewlng,  for  plaintltTs  In  error. 
Willis  A  Willie  for  defendant  In  error. 


SPEEDR,  J.  This  was  an  action  of  trespass 
to  try  title  brought  by  plaintiffs  in  error 
against  defendant  in  error  to  recover  the 
William  F.  Johnson  survey,  situated  in  Hemp- 
bill  county.  There  was  a  trial  before  a  Jiuy 
resulting  in  a  verdict  for  defendant  in  error. 

The  sole  question  presented  by  the  appeal 
Is  whether  or  not  the  trial  court  erred  In 
submitting  to  the  Jury  the  issue  of  limitations 
of  five  years  pleaded  by  the  defendant.  The 
proposition  announced  under  the  assignment 
raising  this  error  is:  "In  order  to  warrant 
a  recovery  perforce  the  five  years'  statute  of 
limitation,  it  must  be  shown  that  all  the 
taxes  for  the  full  five  years  have  been  paid 
upon  the  Identical  land  described  in  the  con- 
veyance upon  which  the  plea  is  based."  To 
make  clear  the  position  of  appellant,  it  should 
be  stated  that  there  was  evidence  tending  to 
show  tbat  the  WUllam  F.  Johnson  snrvey 


was  not  where  the  patent  and  deed  under 
which  appellee  claimed  showed  it  to  be  locat- 
ed, but  was  In  truth  considerably  south  and 
west  thereof.  In  other  words,  these  instru- 
ments described  the  survey  as  calling  for  sec- 
tion 189  on  the  east  and  section  1S2  on  the 
north,  while  other  evidence  Introduced  on  the 
trial  tended  to  show  that  it  lacked  considera- 
ble of  reaching  these  sections.  We  overrule 
the  assignment,  however,  because  If  the  prop- 
osition above  quoted  is  abstractly,  or  even 
concretely,  true,  it  Is  nevertheless  met  by 
the  record,  since  appellee  indisputably  did 
pay  the  taxes  on  the  William  F.  Johnson  sur^ 
vey  for  the  full  time  necessary  to  prescribe 
under  his  plea  of  limitation.  If,  by  reason 
of  a  resurvey,  appellee  thought  the  William 
F.  Johnson  was  In  fact  misdescrlbed  In  the 
patent  and  his  deed,  and  that  It  In  truth  lay 
west  and  south  of  the  calls  therein,  and  he 
paid  the  taxes  under  such  belief,  yet  it  can- 
not be  gainsaid  that  he  has  paid  the  taxes 
on  the  William  F.  Johnson  survey,  wherever 
that  survey  may  be  situated.  His  receipts 
from  the  tax  collector  prove  this.  The  fact 
of  paying  taxes  on  a  particular  survey  is  not 
an  act  of  intention  (Hoehn  v.  House  [Tex. 
CIr.  App.]  81  8.  W.  83;  Spenee  v.  Johnson, 
3  Tex.  Civ.  App.  627,  22  8.  W.  1042),  but  is  a 
matter-of-fact  thing  capable  of  more  definite 
proof.  Appellants'  brief  raises  no  question 
of  the  character  of  appellee's  possession  of 
the  land,  but,  as  above  stated,  presents  only 
the  contention  that  the  taxes  were  not  paid 
on  the  survey  according  to  the  description 
In  the  deed,  under  which  appellee  claims. 
The  Judgment  is  affirmed. 


DAIiTJLS  CONSOLIDATBD  B3LB0TRI0  ST. 
RY.  CO.  V.  SUMMBJRS. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  7,  1907. 
On  Rehearing,  Jan.  11,  1908.) 

1.  Damages- EiViDENOE— PxcuNiAET  Condi- 
tion or  Person  Injured. 

Where  an  action  for  personal  Injuries  re- 
ceived by  a  married  woman  after  her  husband 
had  abandoned  her  was  tried  after  she  bad  ob- 
tained a  divorce,  it  was  reversible  error  to  permit 
her  to  allege  and  prove  that  she  was  in  destitute 
circumstBDces. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  16,  Damages,  |  498.] 

On  Rehearing. 

2.  AppbaI/— Habiojesb  Esbob. 

In  an  action  for  personal  Injuries,  die  ad- 
mission of  evidence  over  defendant's  objection 
that  plaintiff  was  in  a  destitute  condition  when 
the  suit  was  brought  was  reversible  error,  though 
defendant  showed  that  plaintiff  had  ruined  her 
health  by  overwork  and  anxiety  prior  to  the  time 
of  the  accident. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   Richard  Morgan,  Judge. 

Action  by  M.  V.  Summers  against  the  Dal- 
las Consolidated  Electric  Street  Railway 
Company.  From  a  judgment  for  plalntUt, 
defendant  appeals.  Reversed,  and  remanded 
for  new  trial. 
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Tills  was  an  action  for  damage*  for  per- 
sonal Injuries  sustained  by  appellee  In  alight- 
ing from  one  of  appellant's  street  cars  in 
the  city  of  Dallas  September  8,  1804.  When 
the  suit  was  brought  and  when  the  acddoit 
occnrred  her  husband  had  abandoned  her, 
and  before  the  trial  she  obtained  a  dlTorce, 
and  this  fact  was  alleged  In  an  amended 
petition.  She  recovered  a  verdict  and  Judg- 
ment In  the  sum  of  $2,600,  from  which  this 
appeal  is  prosecuted. 

Flnley,  Knight  &  Harris  and  Walter  H. 
Walne,  for  appellant.  Obenchaln  &  Paine 
and  W.  A.  Kemp,  for  appellee. 

STEPHENS,  J.  The  court  erred  in  per- 
mitting appellee  to  allege  and  prove  that  she 
was  "in  destitute  circumstances."  M.,  K.  & 
T.  Ry.  Oo.  V.  Hannlg,  91  Tex.  847,  43  S.  W. 
608;  Ft  Worth  Ircmworks  v.  Stokes,  33  Tex. 
OIv.  App.  218,  76  S.  W.  231.  This  ruling 
seems  to  have  been  made  on  the  theory  that 
It  was  necessary  for  appellee  to  make  such 
allegation  and  proof  In  order  to  maintain 
the  action  without  the  Joinder  of  het  hus- 
band, although  he  had  deserted  her,  and 
numerous  cases  have  been  cited  to  sustahi 
the  ruling,  but  we  do  not  understand  any  of 
them  to  so  hold,  and,  on  principle,  the  posi- 
tion is  clearly  untenable.  But,  however  this 
may  be,  there  was  clearly  no  necessity  for 
such  allegation  and  proof  after  appellee  had 
been  freed  from  her  husband  by  a  decree 
of  divorce. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

On  Rehearing. 

It  is  earnestly  insisted  In  support  of  this 
motion  that  appellant  was  not  entitled  to  a 
reversal  of  the  Judgment  on  account  of  the 
error  pointed  out  in  the  opinion,  because 
what  was  therein  held  to  be  Inadmissible 
was  more  fully  established  by  testimony 
drawn  out  by  appellant  on  cross-examina- 
tion as  a  basis  for  its  claim  that  the  inju- 
ries for  which  appellee  sought  to  recover 
damages  were  due  to  the  overwork  and  anx- 
iety incident  to  her  struggles  for  a  llvell- 
bood  rather  than  to  the  causes  alleged  as 
ground  of  recovay.  In  view  of  the  earnest- 
ness and  seeming  force  with  which  the  con- 
tention Is  made,  we  have  examined  the  pages 
of  the  transcript  referred  to  in  the  motion, 
only  to  find  that  the  evidence  elicited  by 
appellant  was  to  the  effect  that  appellee  had 
ruined  her  health  by  overwork  and  anxiety 
prior  to  the  time  of  the  accident,  whereas 
the  evidence,  admitted  over  its  objection  and 
on  account  of  which  the  Judgment  was  re- 
versed, placed  before  the  Jury  the  further 
fact  of  her  destitute  and  helpless  condition 
pecuniarily  when  the  suit  was  brought  It 
is  doubtless  true  tbat  proof  of  overwork  and 
anxiety  would  naturally  suggest  pecuniary 
necessity  as  a  cause,  but  it  is  also  true  tbat 
such  a  course  of  conduct  is  often  due  to  oth- 


er  causes.     Snch   proof,    therefore.    Is   not 
equivalent  to  proof  of  poverty  and  destitu- 
tion.   See  opinion  in  Hannig  Case,  01  Tex. 
847,  43  S.  W.  50S. 
The  motion  Is  therefore  overruled. 


NEWTON  T.  OONNBSS. 

(Court  of  OlvU   Appeals  of  Texas.     Dec   11, 
1907.     Rdiearing  Denied  Jan.  22,  1908.) 

L  Bbokkbs— CoifFEH8A.Tioii— SumciKHCT  or 

BXBVIOES. 

Where  a  broker  procures  a  purchaser,  will- 
ing, able,  and  ready  to  purchase  on  the  term* 
fixed  by  the  owner,  the  owner  cannot  evade  pay- 
ment of  conmu8sionB  by  discharging  the  brMer 
and  sellinK  the  property  at  a  lower  price  for  the 
purpose  of  defrauding  the  broker  ont  of  his  com- 
missions, 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  8|  70-81,  66-86,  94-86.] 

Z  Sake. 

QAongh,  where  an  owner  had  oontracted 
with  a  broker  for  the  sale  of  land  at  a  stipniated 
price,  reserving  to  himself  the  right  to  sell,  good 
faith  demanded  that  he  notify  the  broker  that 
he  had  sold  a  porti<xi  of  the  land,  jret  the  brok- 
er, not  having  procured  a  purchaser  at  the 
Btlpalated  price,  but  only  one  willing  to  pay  a 
less  sum,  the  owner  had  the  right  to  resject  the 
offer,  and  himself  sell  the  land  that  remained, 
and  would  not  be  liable  for  commissiona  on  sack 
sale. 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  |i  70-72.1 

3.  SiAira— Pbocubino  Causes  or  Sai.b. 

Though  a  broker  may  have  given  the  name 
of  the  intending  purchaser  to  the  owner  of  the 
land,  and  the  owner  utilized  that  knowledge  in 
making  a  sale  of  the  remainder  of  the  land  after 
the  sale  of  a  portion  by  liim,  yet  the  bnAer 
would  not  be  entitled  to  a  commission,  where 
the  purchaser  was  not  willing  to  pay  the  price 
for  wliich  the  broker  was  anoiorized  to  sell  the 
whole  land. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Brokers,  f{  74-81.] 

4.  Saice— Tiu  OF  Sau. 

Where  no  time  has  been  agreed  on  in  which 
a  sale  by  a  broker  is  to  be  made,  an  agency 
may  be  revoked  after  a  reasonable  time^  pro- 
vided it  is  done  in  good  faith,  and  not  to  erode 
the  payment  of  commissions. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  8,  Brokers,  {  43.] 

Appeal  from  Bexar  County  Coort;  P.  B. 
Shook,  Judge. 

Action  by  W.  S.  Conness  against  J.  M. 
Newton.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  rendered. 

Guy  S.  McFarland  and  Marcus  W.  Davis, 
for  appellant    Paschal  &  Hill,  for  appellee. 

FLT,  J.  This  Is  a  suit  for  commissions,  in 
the  sum  of  $150,  for  the  sale  of  real  estate. 
Instituted  by  appellee  against  am>ellant  The 
cause  was  tried  by  Jury,  and  resulted  in  a 
verdict  and  Judgment  for  the  amount  sued 
for. 

It  was  alleged  in  the  petition  that  the  land 
was  listed  with  appellee  for  sale,  for  $3,500, 
and  that  about  July  26,  1006,  be  procured  an 
offer  of  $3,260,  which  was  refused  by  appel- 
lant;   "that  afterwards,  for  the  puziiose  of 
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^efirandlng  plaintiff  oat  of  his  right  to  a 
oommiaslon,  tbe  defendant  changed  the  terms 
«f  sale,  and  negotiated  the  aale  directly  with 
the  same  pnrchaaer  to  whom  plaintiff  had 
shown  the  property,  and  on  the  2d  of  Angoat, 
1906,  made  the  aale  to  him  direct  for  the  por- 
poee  of  defeating  plaintiff  and  defrauding 
him  ont  of  hla  commlBslona,  and  thereby  be- 
came liable  to  pay  plaintiff  6  per  cent  com- 
mission on  the  $3,000  for  which  the  property 
was  sold."  This  Is  not  a  case  of  ezclnslTe 
agency  Tested  In  appellee  for  a  certain  time, 
as  It  was  In  the  case  of  Strlngfellow  v.  Pow- 
ers, 4  Tex.  ClT.  App.  190,  23  S.  W.  SIS,  In 
which  the  mie  la  thtu  stated :  "If  the  vendor 
Tolnntarlly  rednces  the  price  of  the  property, 
or  the  qoantlty,  or  otherwise  changes  the 
terms  of  the  sale  as  proposed  to  the  broker, 
so  that  a  aale  Is  consummated,  or  terms  or 
conditions  are  offered  which  the  proiXMed 
buyer  Is  ready  and  willing  to  accept.  In  ei- 
ther case  the  broker  will  be  entitled  to  his 
commission  at  the  rate  specified  In  his  agree- 
ment with  his  principal."  In  this  case  appel- 
lee did  not  have  the  exclusive  agency  to  sell 
the  land,  but  appellant  and  other  agents  with 
whom  the  land  had  been  listed  had  fnll  au- 
thority to  sell  the  land,  and  appellee's  recor- 
ery  can  Only  be  sustained  upon  the  theory 
that  appellant  changed  the  terms  of  sale,  and 
negotiated  a  sale  with  a  purchaser  who  had 
been  procured  by  appellee,  for  the  purpose  of 
defrauding  appellee  out  of  his  commissions. 
Under  the  terms  of  the  contract  between  ap- 
pellant and  appellee  the  former  bad  the  right 
to  sell  the  land,  and  onlesa  the  sale  was 
brought  about  through  the  agency  of  appellee, 
he  would  not  be  entitled  to  commissions.  But 
If  appellee  procured  a  purchaser  who  was 
willing,  able,  and  ready  to  purchase  on  the 
terms  fixed  by  appellant,  he  could  not  evade 
the  payment  of  cmnmlsslons  by  discharging 
appellee,  and  then  selling  the  property  at  a 
lower  price,  if  be  did  those  things  for  tbe 
purpose  of  evading  tbe  payment  of  commis- 
sions. 

There  was  no  evidence  of  fraud,  unless  it 
would  arise  from  proof  of  facts  that  appel- 
lant had,  some  two  months  before  the  sale  of 
August  2,  1906,  was  perfected,  sold  five  feet 
off  one  side  of  the  land  to  J.  A.  Frazler  for 
$500,  but  had  not  Informed  appellee  of  that 
fact ;  that  one  Abdo  had  offered  toi  the  whole 
tract,  whose  boundaries  were  shown  by  fen- 
ces, the  sum  of  $3,2SD,  which  was  $250  less 
than  appellant  had  agreed  to  take  for  the 
whole  tract;  that  appellant  had  refused  to 
take  that  sum,  and  revoked  appellee's  agency, 
and  afterwards  sold  the  balance  of  tbe  land 
for  |S,00a  The  purchaser  at  the  time  he  of- 
fered $3,260  for  the  land,  as  well  as  appellee, 
thought  tbe  whole  of  the  land  was  intended 
to  be  sold,  and  apt>ellant  must  have  thought 
the  offer  was  for  the  whole  of  the  land,  be- 
cause his  conduct  in  selling  tbe  remaining 
land  for  $3,000,  a  sum  less  than  that  offered 
by  Abdo  after  deducting  the  commissions 
claimed  by  appellee,  can  be  explained  on  no 


other  reasonable  hypothesis.  Certainly  there 
is  nothing  to  indicate  such  ill-will  and  spite 
towards  appellee  that  appellant  was  willing 
to  lose  $100  himself  in  order  to  deprive  ap- 
pellee of  $160.  We  must  conclude,  therefore, 
that  the  offer  of  $8,260  was  understood  by  all 
the  parties  to  have  been  for  the  whole  of  the 
land  placed  in  tbe  hands  of  appellee  for  sale, 
and  when  an>ellant  said  to  appellee  that  he 
could  not  or  would  not  take  $3,600  for  the 
land  he  must  have  meant  the  whole  of  the 
land,  because  he  knew  that  the  offer  was  for 
the  whole  of  the  land. 

Appellant  had  contracted  with  appellee  to 
give  him  6  per  cent  of  a  sale  of  the  whole  of 
the  land  for  $3,600,  and  had  reserved  the 
right  to  sell  the  land  himself,  and  good  faith 
and  fair  dealing  demanded  that  he  should 
have  notified  his  agent  that  he  had  sold  a 
portion  of  tbe  land,  in  order  that  a  new  con- 
tract might  be  made,  or  at  least  that  the 
agent  might  have  been  deterred  from  exx>aid- 
Ing  time  and  labor  in  an  effort  to  effect  a  sale 
that  had  been  rendered  impossible  by  the 
acts  of  his  principal.  And  if  aiq;>el]ee  had  pro- 
cured a  purchaser  who  was  willing,  able,  and 
ready  to  pay  $3,600  for  the  whole  of  tbe  land, 
he  would  have  been  entitled  to  recover  his 
full  commissions,  but  this  was  not  done.  Ap- 
pellee did  not  procure  a  purchaser  who  was 
willing,  able,  and  ready  to  pay  the  sum  of 
$3,600  for  the  whole  of  the,  land,  but  had  pro- 
cured one  who  was  willing  to  pay  only  $8,- 
260  for  the  whole  of  the  land,  and  appellant 
bad  tbe  right  to  reject  that  offer,  and  to  sell 
the  land  that  remained  for  any  sum  that  he 
saw  iHToper,  and  upon  no  principle  of  law 
would  he  be  liable  for  commissions  on  such  a 
sale.  The  fact  that  appellant  had  failed  to 
notify  mipellee  of  the  aale  of  a  portion  of  the 
land  was  In  no  way  responsible  for  the  fail- 
ure of  appellee  to  consummate  a  sale  under 
the  contract  He  failed  to  make  a  sale  be- 
cause he  failed  to  find  a  purchaser  at  the 
contract  price,  and  by  reasMi  of  that  failure 
be  cannot  recover  commissions  for  his  labor. 
The  rules  applicable  to  this  case  are  clear- 
ly stated  by  Justice  Nelll,  for  this  court.  In 
the  following  language,  used  In  the  case  of 
I>uval  V.  Moody,  24  Tex.  Civ.  App.  027,  60  8. 
W.  268:  "It  Is  now  the  well-settled  doctrine 
that  in  the  absence  of  any  usage  or  contract, 
express  or  Implied,  or  conduct  of  tbe  seller, 
preventing  the  completion  of  the  bargain  by 
the  broker,  an  action  by  tbe  broker  for  his 
commissions  will  not  lie  until  it  is  shown  that 
he  has  effected  or  procured  a  sale  of  the 
property,  and  it  Is  not  enough  that  the  broker 
has  devoted  his  time,  labor,  or  money  in  the 
interest  of  his  employer,  as  unsuccessful  ef- 
forts, however  meritorious,  offer  no  ground 
of  action,  and  that,  where  his  acts  effect  no 
agreement  or  contract  between  his  employer 
and  the  purchaser,  the  loss  must  be  his  own." 

It  may  be,  as  claimed  by  appellee,  but  de- 
nied by  appellant,  that  he  gave  the  name  of 
the  intending  purchaser  to  appellant  and 
that  the  latter  utilized  that  knowledge  In 
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making  a  sale  of  the  remainder  of  the  land ; 
bat  that  act  does  not  alter  the  fact  that  ap- 
pellee had  not  procured  a  purchaser  of  the 
land  for  the  sum  of  money  named  In  the  con- 
tract The  nncontroverted  evidence  Is  to  that 
^ect  In  order  to  recover  the  broker  must 
show  his  employment,  that  he  has  completed 
his  undertaking,  or  has  been  prevented  from 
so  doing  by  his  principal.  The  particular 
terms  of  the  contract  must  be  complied  with 
in  order  to  earn  remuneration,  and  no  per- 
formance upon  other  terms  will  suffice,  unless 
accepted  by  the  principal,  even  though  the 
other  terms  be  considered  more  favorable 
than  those  specified.  Tlie  purchaser  found  by 
the  broker  must  be  not  only  ready,  willing, 
and  able  to  purchase,  but  to  purchase  upon 
the  terms  specified  in  the  contract  of  employ- 
ment, and  when  the  owner  of  land  has  not  ex- 
pressly waived  the  right  to  sell,  he  Is  at  per^ 
'  feet  liberty  to  sell  the  proper^  by  his  own 
efforts,  and  he  will  not  be  liable  for  commlB- 
Blons,  unless  the  efforts  of  the  agent  pro- 
cured the  sale.  Mechem,  Agency,  {{  966,  967. 
Where  no  time  has  been  agreed  upon  In  which 
the  sale  is  to  be  made,  the  agency  may  be  re- 
voked after  a  reasonable  tlme^  provided  it  Is 
done  in  good  faith,  and  not  for  the  purpose  of 
evading  the  payment  of  commissions.  The 
rule  is  thus  clearly  stated  In  Sibbald  v.  Iron 
Co.,  83  N.  Y.  878,  88  Am.  Rep.  441 :  "Where 
no  time  for  the  continuance  of  the  contract  is 
fixed  by  its  terms,  either  party  Is  at  liberty 
to  terminate  it  at  will,  subject  only  to  the 
ordinary  requirements  of  good  faith.  UBually 
the  broker  Is  entitled  to  a  fair  and  reasonable 
Opportunity  to  perform  his  obligation,  sub- 
ject, of  course,  to  the  right  of  the  seller  to 
sell  Independently.  But  that  having  been 
granted  him,  the  right  of  the  principal  to  ter- 
minate his  authority  is  absolute  and  unre- 
stricted, except  that  he  may  not  do  it  In  bad 
faith,  and  as  a  mere  device  to  escape  the 
payment  of  the  broker's  commissions.  Thus, 
if  in  the  midst  of  negotiations  instituted  by 
the  broker,  and  which  were  plainly  and  evi- 
dently approaching  success,  the  seller  should 
revoke  the  authority  of  the  broker,  with  the 
view  of  concluding  the  bargain  without  his 
aid,  and  avoiding  the  payment  of  commis- 
sions about  to  be  earned.  It  might  well  be  said 
that  the  due  performance  of  his  obligation  by 
the  broker  was  purposely  prevented  by  the 
principal.  But  if  the  latter  acts  in  good  faith, 
not  seeking  to  escape  the  payment  of  commis- 
sions, but  moved  fairly  by  a  view  of  his  own 
Interest,  be  has  the  absolute  right  before  a 
bargain  is  made,  while  negotiations  remain 
unsuccessful,  before  commissions  are  earned, 
to  revoke  the  broker's  authority,  and  the 
latter  cannot  thereafter  claim  compensation 
for  a  sale  made  by  the  principal,  even  though 
it  be  to  a  customer  with  whom  the  broker  un- 
successfully negotiated,  and  even  though,  to 
some  extent,  the  seller  might  Justly  be  said 
to  have  availed  himself  of  the  fruits  of  the 
broker's  labor."  In  the  same  case,  speaking 
of  another  New  York  case  approvingly,  the 


court  said :  "In  that  case,  after  the  termina- 
tion of  the  broker's  authority,  the  principal 
sold  to  the  person  with  whom  the  broker  bad 
negotiated  at  a  less  price;  and  it  was  held 
that  he  bad  a  right  to  do  so,  unless  his  action 
was  a  mere  device  to  escape  the  payment 
of  commissions."  The  quotations  annonnce 
correct  rules,  and  under  their  application  ap- 
I)ellee  failed  to  make  out  a  case  against  ap- 
pellant There  was  no  evidence  tending  to 
show  that  the  agency  was  revoked  to  avoid 
the  payment  of  commissions,  but  on  the  oth^- 
hand  appellant  swore  that  he  revoked  appel- 
lee's authority  because  the  latter  did  not 
treat  him  courteously  when  appellee  called  on 
him.  Appellee  had  not  earned  any  oonunls- 
sions,  because  be  had  not  found  a  purchaser 
for  the  land  at  the  specified  price,  and  the  rev- 
ocation of  his  authority  could  not  have  been 
done  to  avoid  the  payment  of  commissions. 
The  statement  of  facts  indicates  that  the 
case  has  been  fully  developed,  and  we  con- 
clude that  there  is  no  testimony  to  sustain 
the  verdict,  and  the  Judgment  Is  therefore 
reversed,  and  Judgment  here  rendered  that 
appellee  take  nothing  by  his  suit,  and  that 
appellant  recover  all  costs  of  this  ooort  and 
the  county  court 


TBXAS  ft  P.  RY.  CO.  v.  SHIVERS. 
(Court  of  Civil  Appeals  of  Texas.  Dee.  7. 1907.) 

1.  Raiusoadb— Pebsons  on  Tback— Contkib- 
irroRT  Nequoenoe. 

Though  ordinary  contributory  negligence,  !o 
attempting  to  cross  a  raiiwajr  track,  is  a  ques- 
tion for  the  Jnrv,  where  the  evidence  showed  that 
plaintiff  in  walking  through  a  railway  yard  at- 
tempted to  cross  the  track  immediately  in  front 
of  a  car  approaching  from  .behind,  without  look- 
ing or  listening,  or  taking  any  other  caution, 
there  was  shown  contributory  negligence  enti- 
tling the  company  to  a  directed  verdict  In  an  ac- 
tion by  him  for  his  injury ;  the  accident  not  oc- 
curring at  a  crossing  or  other  place  where  sig- 
nals were  required,  and  it  being  Immaterial 
whether  he  was  a  trespasser  or  a  licensee. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  ($  1805-1310.] 

2.  Same  —  NEouaBHCK  —  FAII.CRK   to    Kskf 
Lookout. 

A  railway  company  Is  not  liable  for  in- 
juries to  one  struck  bv  a  car  while  attempting  to 
cross  a  track,  for  failure  to  keep  a  lookout  for 
him,  where  it  would  have  been  unavailing,  he 
having  stepped  immediately  in  front  of  the  car 
from  a  safe  place. 

Appeal  from  District  Court  Van  Zandt 
County;   B.  W.  Simpson,  Judge. 

Personal  Injury  action  by  O.  C.  Shivers 
against  the  Texas  &  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Beversed  and  rendered. 

J.  A.  Germany,  for  appellant  Wynne  & 
Collins  and  Nat  M.  Crawford,  for  appellee. 

SPBEB,  J.  Appellee  recovered  a  Judgment 
against  appellant  for  personal  Injuries  re- 
ceived by  him  under  the  circumstances  here- 
inafter shown,  from  which  Judgment  this 
appeal  is  prosecuted. 
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The  first  aBBlgnment  preBented  challenges 
tbe  ruling  of  the  court  In  refusing  to  give  a 
peremptory  instruction  to  find  for  appellant 
Tbe  contention  is  that  the  appellee's  evidence 
shows  such  contributory  negligence  on  his 
part  as  would  require  the  giving  of  such  in- 
struction. The  appellee  thus  describes  tbe 
accident  and  tbe  drcumstancea  leading  up  to 
it:  "I  got  on  the  railroad  at  the  crossing  of 
the  Fielder  Salt  Works,  and  as  soon  as  I  got 
on  the  road  I  looked  up  west  and  saw  a  train 
up  there.  I  always  look  to  see  if  there  is  a 
train  coming.  The  train  was  coming  east  I 
then  stepped  across  the  two  switch  lines,  and 
got  between  tbe  middle  switch  line  and  the 
main  line,  and  walked  on  down  until  the 
engine  got  pretty  close  to  me,  and  I  was 
afraid  that  something  might  tiappen.  Very 
often  large  lumps  of  coal  fall  off,  and  I  was 
afraid  something  of  that  sort  might  happen 
and  knock  me  down,  and  I  Just  stepped  back 
across  this  middle  switch  line,  and  walked 
on  down  between  the  switch  Unes  until  the 
cabooee  of  this  train  passed.  I  was  not 
thinking  of  anything  behind  me;  didn't 
know  there  was  anything  coming,  and  for 
tbe  roaring  of  the  train  I  could  not  bear  any- 
thing; and  Just  as  the  cabooee  of  this  train 
passed  me  I  started  to  step  across  this  track 
again  to  get  over  between  tbe  main  line  and 
the  awltcb  line  where  it  was  smoother  walk- 
ing, and  as  I  stepped  up  ou  the  end  of  a 
cross-tie,  and  Just  as  I  stepi>ed  up  on  and 
straightened  myself  something  struck  me 
and  I  was  down  that  quick.  I  did  not  see  It 
I  do  not  know  whether  I  shut  my  eyes  when 
It  bit  me  or  what  It  struck  me  and  whirled 
my  back  to  it,  and  I  fell  wltb  my  back  right 
at  the  ends  of  the  cross-ties.  I  did  not  know 
what  had  bit  me  at  all.  I  did  not  hear  any- 
thing of  any  caboose  there;  didn't  hear  a 
thing  but  tbe  roaring  of  this  train  as  it  went 
on  by.  I  knew  nothing  of  tbe  cabooee  until  I 
was  bit  I  beard  no  signal  given.  I  did  not 
bear  a  thing  until  I  was  down.  I  did  not 
know  what  bad  struck  me;  didn't  even  get 
a  glimpse  of  it  After  it  bad  passed  I  crawl- 
ed up  on  my  feet  and  this  man  Crump  was 
In  8  or  10  feet  of  me,  and  I  asked  him  what 
it  was  knocked  me  down  there.  *  *  *  I 
was  going  northeast,  back  across  tbe  switch 
track,  wben  I  was  struck.  This  train  bad 
Just  got  by  me  when  I  w«s  strudc.  I  sup- 
pose it  bad  passed  me  10  or  16  st^m.  Just  as 
soon  as  It  passed  me  I  started  back  across 
the  track,  and  was  struck.  *  *  *  If  I 
had  walked  down  between  the  main  line  and 
tbe  middle  switch,  there  w«8  room  enough 
for  tbe  train  to  pass  without  tbe  train  strik- 
ing me.  I  Just  crossed  over  the  middle  switch 
fbr  fear  something  might  happen.  *  •  • 
Wben  I  got  on  tbe  south  side  of  tbe  middle 
switch,  there  was  plenty  of  room  for  me  to 
pass  along  there  without  any  train  bitting 
me.  If  I  bad  stayed  over  there  between  the 
middle  switch  and  the  south  switch,  the 
caboose  would  not  have  hit  me.  If  I  bad 
known  It  was  coming.  It  would  not  have  hit 


me,  anyhow.  If  I  had  known  it  was  coming 
and  had  walked  along  over  there,  it  would 
not  have  bit  me;  but  it  was  rough  walking, 
and  I  wanted  to  get  where  it  was  smooth 
walking.  *  *  *  I  never  looked  back  to 
see  if  there  was  any  train  coming  on  that 
track.  When  I  first  got  on  the  railroad,  I 
looked  up  west,  and  didn't  see  anything. 
After  I  got  up  I  looked  towards  the  depot 
I  did  not  see  the  dodger  engine  and  caboose 
until  they  got  away  down  there  where  they 
stopped.  Wben  I  crossed  over  the  middle 
track  going  south,  I  did  not  see  them  at  all. 
I  did  not  know  they  were  up  there.  As  to 
whether  I  would  have  seen  tbe  caboose  if  it 
bad  been  standing  In  there  on  the  switch, 
I  don't  suppose  it  was  there  at  all.  I  could 
Just  see  the  train.  It  is  considerable  over  a 
quarter  of  a  mile  from  where  I  got  on  tbe 
railroad  up  to  tbe  switch,  and  I  don't  know 
whether  this  train  had  got  to  the  switch 
or  not  wben  I  saw  it  coming  down  the  main 
line.  I  Just  saw  the  train  coming,  and  then 
I  never  looked  back  any  more." 

The  evidence  shows  that  tbe  caboose  which 
knocked  appellee  down  bad  been  shoved  or 
kicked  down  tbe  track  by  what  the  wit- 
nesses called  a  "dodger"  engine,  and  that  It 
was  going  at  a  rapid  rate  of  speed  wben  it 
struck  appellee;  and  the  evidence  further 
shows  that  the  place  where  the  accident  oc- 
curred was  one  which  the  public  generally 
had  been  using  for  a  footway  for  a  great 
number  of  years,  under  such  drcumstances 
as  to  warrant  the  finding  that  the  company 
had  assented  thereto,  and  that  appellee  was 
therefore  a  licensee,  though  upon  this  last 
issue  the  evidence,  as  we  view  it,  was  not 
conclusive,  since  appellant  had  Its  right  of 
way  fenced  at  this  point  and  the  crossings 
suitably  protected  by  cattle  guards.  Under 
these  circumstances  we  cannot  avoid  the  con- 
clusion that  appellee's  own  evidence  showed 
him  to  be  guilty  of  contributory  negligence, 
and  that  the  trial  court  should  have  in- 
structed a  verdict  for  the  appellant  We  un- 
derstand that  ordinarily  contributory  negli- 
gence, even  when  such  negligence  consists 
in  a  failure  to  look  and  listen  for  approach- 
ing cars  in  attempting  to  cross  a  railroad 
track,  is  a  question  of  fact  to  be  determined 
by  a  Jury;  but  where,  as  here,  tbe  injured 
party  himself  testifies  and  otFers  no  excuse 
whatever  for  his  failure  to  take  this  or  any 
other  precaution  for  his  own  safety  before 
going  into  a  place  of  known  danger,  no  other 
conclusion  but  that  of  negligence  can  be 
entertained.  Appellee  was  not  caused  to 
take  the  st^  he  did,  relying  upon  the  as- 
sumption that  appellant  would  give  him 
timely  warning,  for  the  accident  did  not 
happen  at  a  crossing  or  other  place  where 
slgxials  were  required  to  be  given;  nor  can  he 
insist  that  the  employes  of  the  company 
should  have  kept  a  lookout  for  him,  since  a 
lodcout  if  kept  would  have  been  of  no  avail 
In  this  case,  in  that  be  was  not  run  down 
while  walking  on  tbe  track,  but  was  injured 
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solely  because  he  stepped  immediately  In 
front  of  a  moving  car  without  so  much  as 
lifting  his  eyes  to  see  if  there  was  any 
danger  to  him.  A  proper  lookout,  if  one  had 
been  maintained,  could  have  resulted  only 
In  finding  appellee  off  the  track  and  In  a 
place  of  perfect  safety  until,  under  all  the 
evidence,  be  stepped  In  front  of  the  car,  when 
It  was  too  late  to  avoid  Injuring  him. 

The  trial  court  Instructed  the  Jury  that  it 
was  the  duty  of  appellant  to  maintain  a  look- 
out to  discover  persons  on  its  track,  and  to 
avoid  injuring  them,  and  for  this  we  would 
remand  the  case,  were  the  error  not  swal- 
lowed up  In  the  greater  error  of  refusing  the 
sununary  Instructloii.  As  before  stated,  the 
matter  of  keeping  a  lookout  to  discover  ap- 
pellee was  foreign  to  any  issue  in  the  case, 
and  the  company's  failure  in  tills  respect 
could  not  under  the  facts  have  caused  the 
injury.  We,  therefore,  hold  that  the  undis- 
puted facts,  as  detailed  by  appellee  himself, 
show  that  he  was  guilty  of  contributory  neg- 
ligence, wliich  would  bar  a  recovery  herein. 
Sanches  v.  Railway,  88  Tex.  117,  80  S.  W. 
431 ;  Pt  Worth  A;  Denver  City  Ry.  Co.  v. 
Wyatt,  85  Tex.  Civ.  Ak).  119,  79  8.  W.  84©, 
9  Ttx.  Ot  Bep.  619,  and  authorities  there 
cited.  It  can  make  no  difference,  so  far  as 
the  issue  of  contributory  negligence  is  con- 
cerned, whether  ai^>ellee  was  a  trespasser  or 
a  licensee.  His  relations  to  appellant  might 
affect  the  measure  of  the  latter's  duty  to- 
ward him,  but  it  could  hardly  relieve  him 
of  the  duty  of  exercising  ordinary  care  for 
his  own  safety. 

The  Judgment  of  the  district  conrt  is  re- 
versed, and  Judgment  here  rendered  for  ap- 
pellant 


FARRIS  T.  OILDBR. 

(Court  of  CSvil  Appeals  of  Texas.     Jan.  11. 
1908.) 

L  OoTTBTS — ^Minutes — Cobbbction. 

Under  Sayles'  Ann.  Civ.  St.  1897,  arts. 
1120,  1146,  reguirins  the  Judge  to  correct  and 
si^  the  mmntes  In  open  court,  etc.,  the  clerk  is 
without  authority  after  the  approval  of  the 
minutes  and  the  adjournment  of  the  term  to 
change  the  minutes,  but  the  matter  must  be  call- 
ed to  the  attention  of  the  court,  which  must  or- 
der the  correction. 

(Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  18,  Courts,  (  872.] 

2.  Apfkaii— Apfkai.  Bond— Tna  or  Vuxno. 

An  appeal  will  on  motion  be  dismissed  be- 
cause of  the  failure  of  appellant,  a  resident  of 
the  county  in  which  the  Judgment  was  ren- 
deted,  to  file  an  appeal  txMid  within  20  days 
after  the  adjournment  of  the  term  at  whidi  the 
judgment  was  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  Jf  2064r-2070.] 

Appeal  from  Ellis  County  Court;  J.  T. 
Spencer,  Judge. 

Action  between  W.  D.  Parrls  and  U.  M. 
Ollder.  From  a  Judgment  for  the  latter,  the 
former  appeals.    Dismissed. 


W.  H.  Brown,  for  appellant  McRae  & 
Lumpklns,  J.  W.  Stinnett  and  Sadler  &  Aj^ 
nold,  for  appellee. 

BOOKHOUT,  J.  This  Is  a  motion  made 
by  appellee  to  dismiss  this  appeal.  The  tran- 
script filed  In  the  case  on  aK>eftl  shows  that 
the  term  of  court  at  which  this  case  was 
tried  and  Judgment  rendered  adjourned  on 
July  27,  1907;  that  the  appeal  bond  was  not 
filed  In  the  trial  conrt  until  August  29,  1907, 
more  than  30  days  after  the  date  of  the  ad- 
journment of  the  court  The  appellant  was 
a  citizen  and  resident  of  ElliB  county,  and 
the  appeal  bond  should  have  been  filed  with- 
in 20  days  after  the  adjournment  of  the 
term  of  conrt  at  which  the  Judgment  was 
rendered.  The  appellee  rolled  to  the  mo- 
tion, alleging  that  as  a  matter  of  fact  the 
t«:m  of  the  court  at  which  the  Judgment 
appealed  from  was  rendered  did  not  adjourn 
until  the  10th  day  of  August  1907;  that 
while  the  minutes  of  said  court  did  show 
at  the  time  the  certificate  to  the  transcript 
In  this  cause  was  made,  the  term  of  said 
conrt  adjourned  on  the  26th  of  July,  1907, 
but  that  this  was  an  error  of  the  clerk  in 
dating  said  minutes;  that  the  minutes  have 
been  changed  so  as  to  speak  the  truth,  and 
show  that  said  term  of  court  adjourned  on 
August  10,  1907,  the  true  date  of  adjourn- 
ment The  reply  had  the  certificate  of  the 
clerk  attached.  In  which  the  clerk  certifies 
to  the  facts  as  stated.  The  reply  asked  that 
a  certiorari  be  awarded  to  correct  the  rec- 
ord. We  granted  the  motion  for  certiorari, 
and  in  reply  thereto  it  Is  shown  that  the 
term  of  court  could,  imder  the  order  of  the 
commissioners'  court  fixing  the  terms  of  the 
county  court  have  continued  until  the  Sat- 
urday before  the  second  Monday  in  August 
If  the  court  adjourned  on  the  27th  of  July, 
the  appeal  bond  was  not  filed  in  time,  but 
was  filed  within  time  if  the  court  actually 
adjourned  on  the  10th  of  August  The  cer- 
tificates of  the  clerk  are,  in  substance,  "that 
the  civil  minutes  of  said  court  did  on  the 
2Mfa  day  of  October,  1907,  at  the  date  of  the 
certificate  to  the  transcript  in  cause  No. 
2809  in  said  court  styled  W.  D.  Farrls  vs. 
U.  M.  Ollder  show  that  said  term  of  said 
conrt  adjourned  on  the  26th  day  of  July, 
1907,  but  that  this  was  an  error  of  the  clerk 
of  said  court  In  dating  said  minutes,  and 
that  since  his  attention  has  been  called  to 
said  error,  he  has  changed  same  so  that  It 
speaks  the  truth,  and  now  shows  that  said 
term  of  said  court  did  adjourn  on  the  lOtfa 
day  of  August  1907,  which  was  the  true 
date  of  said  adjournment" 

It  is  gathered  from  the  clerk's  certificate 
that  the  minutes,  as  first  written  and  when 
approved  by  the  Judge  and  when  the  tran- 
script was  made  out,  showed  that  the  June 
term  of  court  at  which  the  Judgment  was 
rendered  adjourned  on  July  27,  1907,  and 
that  the  clerk,  upon  his  attention  being  call- 
ed to  the  matter  after  the  transcript  was 
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filed  herein,  changed  and  corrected  the  min- 
utes BO  as  to  show  that  the  court  adjourned 
August  10,  1907.  It  was  the  duty  of  the 
judge  to  correct  and  sign  the  minutes  In 
open  court  Sayles'  Ann.  Cly.  St  1897,  arts. 
1120,  1146.  We  are  of  the  opinion  that  the 
clerk  had  no  authority  after  the  minutes 
bad  been  approved  and  the  court  had  ad- 
journed to  change  the  minutes  in  this  re- 
spect. The  matter  should  have  been  called 
to  the  attention  of  the  court  by  motion,  and, 
If  the  facta  as  shown  by  the  certificate  of 
the  clerk  filed  herein  be  true,  the  court  could, 
and  pre61^nably  would,  upon  proof  of  the 
facts,  have  entered  an  order  authorising  the 
minutes  to  be  corrected  so  as  to  show  the 
tme  date  of  the  adjournment  of  the  June 
term,  1907,  of  the  bourt.  Rhodes  v.  State, 
29  Tex.  190;  Holman  v.  Chevalllier,  14  Tex. 
SS9.  In  the  absence  of  such  an  order,  the 
clerk  was  not  authorized  to  correct  the  min- 
utes. There  Is  no  other  evidence  before  us, 
except  these  certificates,  tending  to  show 
the  true  date  of  the  adjournment  of  the  term 
of  court  at  which  the  judgment  appealed 
from  was  rendered.  It  follows  from  these 
remarks  that  the  motion  to  dismiss  this 
appeal  must  be  sustained. 
The  appeal  is  dismissed. 


GALVESTON,  H.  &  S.  A.  RT.  CO.  v.  WAFER.* 

<Conrt  of  Civil  Appeals  of  Texas.     Dec.   18, 
1907.     Rehearing  Denied  Jan.  22,  190&) 

1.  Master  and   Sebv ant— Actions  fob  Ir- 
JUBY— Evidence — SDmciENCT. 

Evidence  in  an  action  for  injury  to  an  em- 
ploye who  was  run  down  by  an  engine  held  to 
warrant  a  finding  that  no  switcbman  was  on  the 
footboard  of  the  tender  to  keep  a  lookout  ahead. 

2.  SAira— AoTB  Constituting  NaauGBNCB. 

Where  a  track  in  the  yards  of  a  railroad 
company  was  used  only  in  a  limited  way  by 
engines  or  cars,  and  might  be  used  at  any  time 
by  some  employs,  the  question  of  negligence  in 
backing  an  engine  over  the  track  without  a 
switchman  on  the  footboard  of  the  tender  to  keep 
a  lookout  did  not  depend  on  the  existence  of  any 
rule  requiring  a  switchman  to  be  so  stationed. 
8.  Tbiai^Instbuctions— Constbuction  AS  A 

Whole. 

A  charge  defining  contributory  negligence 
did  not  constitute  reversible  error  because  of  the 
transposition  therein  of  the  words,  "plaintiff" 
and  'Mefendant,"  where  the  part  of  the  court's 
charge  which  explained  and  submitted  the  is- 
sues that  the  jury  were  to  decide,  and  for  or 
against  whom  they  were  to  find  according  to 
their  determination  of  the  issues,  was  so  plain 
and  onmistakabie  that  the  jury  could  not  have 
been  misled  or  confused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  !{  70»-717.1 

4.  Same— Instbuciions   Covebed    bt   Those 
Given. 

Where,  in  an  action  for  injury  to  an  em- 
ploy£  who  was  run  down  by  an  engine,  the 
court  plainly  allowed  the  jury  to  find  against 
the  railroad  only  if  it  bad  been  negligent  and 
its  negligence  proximately  caused  the  injury,  a 
requested  charge  that  negligence  cannot  be  pre- 
sumed from  the  hapi>ening  of  an  accident,  and 
that  if  plaintiff  was  injured  as  the  result  of  an 

•Writ  of  error  denied  by  Supreme  Court 
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accident  not  caused  by  defendant's  negligence, 
to  find  for  defendant,  was  properly  refused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  U  651-659.] 

5.  Same. 

Where,  in  an  action  for  injury  to  an  em- 
ploye who  was  run  down  by  an  engine,  the 
court  charged  to  find  for  defendant  if  plaintiff 
was  guilty  of  -negligence,  a  requested  charge 
that,  if  both  the  engineer  and  plaintiff  were 
guilty  of  negligence  proximately  causing  the 
injury,  plaintiff  could  not  recover,  was  properly 
refused. 

[Ed.  Note.^For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trtal,  H  651-«59.] 

6.  Masteb  and  Sebvaniv- Injubies  to  Serv- 
ant—Question  FOB  JUBT. 

In  an  action  for  injury  to  an  employe  who 
was  run  down  by  an  engine,  whether  be  was 
guilty  of  negligence  in  standing  where  he  did 
from  three  to  five  minutes  held  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  K  108»-1132.1 

Appeal  from  District  Court,  EI  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 

Action  for  personal  injury  l>y  J.  N.  Wafer 
against  the  Galveston,  Harrlsbms  &  San  An- 
tonio Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Afflrme*^. 

Baker,  Botts,  Parker  &  Garwood  and  Beall 
&  Kemp,  for  appellant  Patterson  &  Wal- 
lace, for  appellee. 

JAMES,  C.  J.  The  action  was  by  Wafer, 
who  alleged  that  he  was  an  employe  of  de- 
fendant, and  while  performing  his  duties 
In  defendant's  yards,  Inspecting  a  gauge  and 
oil  pump  located  on  which  is  known  as  the 
"dead  engine  track,"  and  while  standing 
on  or  near  said  track  with  his  back  In  a 
westerly  or  southwesterly  direction,  and 
while  his  attention  was  engrossed  in  watch- 
ing said  pump,  a  switch  engine  of  defend- 
ant was  operated  eastward  on  said  track  at 
an  unlawful  and  dangerous  speed,  and  with- 
out any  notice  or  warning  struck  plalntiil 
and  seriously  and  permanently  injured  him. 
The  grounds  of  negligence  alleged  were  that 
the  engineer  saw  plaintiff  In  his  dangerous 
position,  or  should  have  known  It,  and  fail- 
ed to  slow  down  or  stop  the  engine,  but  neg- 
ligently ran  upon  plaintiff,  and  also  that  de- 
fendant negligently  failed  to  have  a  switch- 
man or  other  employ^  on  the  footboard  of 
the  tender  to  keep  a  lookout,  and  warn  per- 
sons who  might  be  upon  the  track  of  the  ap- 
proach of  the  engine.  The  answer  was  gen- 
eral denial;  that  plalntlfTs  injuries  were 
caused  by  risks  and  dangers  Incident  to  bla 
employment  and  by  his  contributory  negli- 
gence. 

The  first  assignment  complalus  of  the  sev- 
enth paragraph  of  the  charge,  which  submit- 
ted the  issue  that  if  plaintiff,  an  employft 
engaged  in  the  performance  of  his  duties, 
stood  upon  or  in  close  proximity  to  the  track 
and  was  struck,  and  that  If  defendant  should 
have  had  some  one  on  the  footboard  of  the 
tender  to  keep  a  lookout  ahead,  and  to  warn 
persons  upon  or  in  dangerous  proximity  to 
the  track,  and  that  such  failure  was  negli- 
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gence,  and  sacb  negligence  the  proximate 
canae  of  plaintiff  being  etrnck,  and  that 
plaintiff  himself  was  not  guilty  of  negligence 
contributing  to  cause  his  injury,  to  find  for 
plaintiff.  There  are  two  {Mints  directed 
against  this  charge,  neither  of  which  is  well 
founded.  One  is  that  there  was  no  evidence 
warranting  the  submission  of -the  issue,  and 
the  other  Is  that  the  court  should  not  have 
submitted  such  Issue  in  the  absence  of  any 
rule  requiring  a  switchman  or  other  employd 
to  be  stationed  on  the  footboard  of  th«  ten- 
der for  such  purpose.  It  was  testified  to  by 
the  witness  Borcherdlng,  general  foreman  of 
the  car  department,  that  he  knew  a  switch- 
man was  generally  on  the  footboards  In 
switching  In  the  yards,  and  that  he  thought 
it  was  necessary  for  men  to  be  on  the  foot- 
boards the  way  the  engine  Is  going;  that  he 
liad  often  seen  them  there.  He  did  not  tes- 
tify to  the  existence  of  a  rule  to  that  effect, 
as  is  asserted  by  appellee,  but  said  "I  think 
there  i&  I  do  not  know."  The  evidence 
was  that  this  dead  engine  track  was  not  a 
regular  switch  track,  and  was  as  a  rule  used 
opiy  for  the  purpose  of  conveying  engines  to 
and  from  the  roundhouse.  Plaintiff's  duties 
called  him  to  this  place,  and  be  bad  been 
watching  the  gauge  of  the  oil  pump  through 
a  little  bole  in  the  roundhouse  fence.  The 
pump  did  not  seem  to  be  worldng,  and  plain- 
tiff stepped  upon  the  track,  and  from  there 
was  watching  the  gauge  over  the  fence  when 
he  was  struck.  He  testifled  that  be  stood 
there  three  to  five  minutes,  or  something  like 
that,  looking  over  at  a  car  to  see  if  It  was 
taking  up  oil.  In  doing  this  be  was  looking 
east,  and  the  engine  came  from  the  west. 
There  was  testimony  showing  tliat  no  warn- 
ing was  given  of  the  approach  of  the  engine, 
and  no  one  was  stationed  on  the  footboard. 
Plaintiff  testifled  that  as  a  rule  this  track 
was  not  used  for  switching,  but  for  carrying 
engines  In  and  out  of  the  roundhouse,  and, 
when  they  had  any  switching  or  bringing  in 
of  cars  to  do,  some  of  the  crew  generally 
came  and  told  him  that  they  were  coming 
in;  that  this  was  the  regular  practice;  that 
no  one  told  him  about  this  engine  coming, 
and  the  first  he  knew  about  It  being  upon  the 
track  was  when  it  hit  him.  At  that  time 
there  was  hammering  going  on,  and  engines 
In  the  vicinity  were  making  noises  that  pre- 
vented him  from  hearing  it  approach.  The 
place  of  the  accident  was  10  or  15  feet  from 
the  crossing  of  a  public  street.  The  engineer, 
Gaddls,  testifled  that  there  was  no  person  on 
the  footboard  of  the  tender  that  he  saw,  and 
that,  when  be  discovered  plaintiff,  the  latter 
was  looking  in  the  opposite  direction.  Bor- 
cherdlng, who  was  the  flrst  man  to  reach 
plaintiff,  testifled  that  be  saw  no  one  on  the 
footboard.  The  testimony  of  these  witness- 
es, who  testifled  in  person,  may  have  im- 
pressed the  Jury  as  evasive  on  the  subject, 
and  from  what  they  stated  or  admitted  it 
seems  to  ns  that  It  was  admissible  for  the 
Jury  to  conclude  that  no  switchman  was 


there.  Borcherdlng  testified  that  his  atten- 
tion was  on  Mr.  Wafer,  and  that,  if  there 
had  been  a  switchman  on  the  footboard,  be 
would  have  been  right  near  Wafer.  We  cou- 
clnde  that  the  question  of  negligence  of  de- 
fendant did  not  depend  on  the  existence  of 
any  positive  rule  requiring  persons  to  be  on 
the  footboards.'  •  tber  or  not  such  a  pre- 
caution was  demanded  by  the  dictates  of 
ordinary  care  depended  not  upon  a  rule  en- 
tirely, bat  fundamentally  upon  the  exigencies 
of  the  situation.  Here  was  a  track  used 
only  occasionally  and  In  a  limited  way  Xiy 
engines  or  cars,  In  the  yards  of  defendant, 
where  the  trade  might  be  used  at  any  time 
by  some  employfi  In  performing  a  duty,  as 
it  appears  this  plaintiff  was  doing  at  the 
time,  the  employ^  not  sbspecting,  and  hav- 
ing reason,  from  the  ordinary  practice  in 
such  matters,  not  to  expect,  that  an  engine 
would  attempt  to  bade  over  it  without  notice 
of  Its  approach,  and  it  cannot  be  said  as  a 
matter  of  law  that  ordinary  prudence  would 
not  require,  under  such  conditions,  the  pre- 
caution of  stationing  some  person  on  the 
footboard.  The  case  is  not  that  of  a  trespass- 
er occupying  a  track,  but  of  an  employ^  oc- 
cupying it  in  the  performance  of  his  work. 
We  think  the  charge  complained  of  was  not 
erroneous.  The  testimony  of  plaintiff.  If 
accepted  by  the  Jury,  as  the  true  version  of 
the  transaction,  as  it  doubtless  was,  would 
acquit  him  of  contributory  negligence.  They 
had  the  right  to  disbelieve  the  contrary  tes- 
timony. 

The  second  and  third  assignments  complain 
of  the  following  portion  of  the  charge:  "And 
by  contributory  negligence  Is  meant  some 
negligent  act  or  omission  on  the  part  of  the 
defendant  which,  concurring  or  eo-operatlng 
with  some  negligent  act  or  omission  on  the 
part  of  plaintiff.  Is  the  proximate  cause  of 
the  injury  complained  of."  Also,  the  follow- 
ing: "In  determining  whether  or  not  plain- 
tiff was  guilty  of  negligence,  or  whether  or 
hot  defendant  was  guilty  of  contributory 
negligence,  you  may  look  to  all  the  siu'round- 
Ing  facts  and  circumstances  in  evidence  be- 
fore you  bearing  upon  these  Issues."  The 
part  of  the  court's  charge  which  explained 
and  submitted  the  issues  the  Jury  were  to 
decide,  and  for  or  against  whom  to  find  ac- 
cording to  their  determination  of  such  issuea, 
was  so  plain  and  unmistakable  that  the  Jury 
could  not  have  been  misled  or  confused  by 
the  Inadvertent  misplacing  of  the  words 
"plaintifT*  and  "defendant"  In  the  portions 
of  the  charge  which  are  complained  of. 

The  fourth  and  flfth  complain  of  refused 
charges  which  were  as  follows:  "(1)  You  are 
charged  that  negligence  cannot  be  presumed 
from  the  mere  happening  of  the  accident  if 
accident  it  was.  Therefore,  if  you  find  that 
plaintiff  was  injured  as  the  result  of  an  ac- 
cident, not  caused  by  the  negligence  of  the 
defendant  as  charged  by  plaintiff,  you  will 
flnd  for  the  defendant."  This  charge  we 
think  would  have  been  improper.    The  court 
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plainly  allowed  the  Jury  to  find  against  de- 
fendant only  if  it  had  been  negligent  and  its 
negligence  proximately  caused  the  Injury. 
We  do  not  comprehend  how  the  court  could 
make  the  matter  plainer  to  men  of  ordinary 
intelligence  by  charging,  In  addition,  that  an 
event  brought  about  by  negligence  la  differ- 
ent from  a  mere  acci:t.i.'c  It  seems  to  us 
that  what  the  proposed  charge  states  about 
accident  was  more  In  the  nature  of  argu- 
ment than  useful  explanation.  (2)  If  you 
believe  from  the  evidence  that  both  the  en- 
gineer and  the  plaintiff  were  guilty  of  neg- 
ligence, proximately  causing  or  contributing 
to  plaintiff's  injury,  then  plaintiff  cannot 
recover."  We  do  not  see  how  this  form  of 
expression  would  have  been  more  serviceable 
to  defendant's  purposes  than  the  charge  that 
the  court  gave  to  find  for  defendant  If  plain- 
tiff was  guilty  of  negligence. 

We  overrule  the  sixth  asalgnmMit.  The 
supplemental  instruction  was  not  calculated 
to  have  the  effect  claimed  for  It 

The  seventh  is  also  overmled.  The  testi- 
mony was  amply  suflScient  to  support  the 
finding  that  there  was  no  switchman  on  the 
rear  end  of  the  tender. 

The  eighth  is  also  overruled.  It  was  for 
the  Jury  to  say  whether  or  not,  under  the 
circumstances  developed  in  plaintiff's  tes- 
timony, be  was  guilty  of  negligence  In  stand- 
ing where  he  did  from  three  to  five  minutes. 

The  ninth  Is  that  the  court  erred  In  refus- 
ing a  new  trial,  for  the  reason  that  the  evi- 
dence shows  that  the  engineer  saw  plaintiff 
when  the  latter  was  far  enough  from  the 
track  to  be  out  of  danger,  but  that,  when  the 
engine  approached  to  within  six  or  eight  feet 
of  him,  he  suddenly  stepped  on  the  track, 
and  the  engineer  used  every  means  in  his 
power  to  prevent  said  injury,  and  these  facts 
were  established  by  the  testimony  of  the  en- 
gineer and  the  witness  Borcherding,  and  the 
Jury  were  not  warranted  In  disregarding 
their  testimony;  they  being  unimpeached.  It 
seems  useless  to  discuss  this,  as  it  assumes 
that  the  Jury  had  no  right  to  believe  plain- 
tiff. 

The  verdict  and  Judgement  entered  thereon 
was  for  $4,S00.  Afterwards,  when  the  mo-, 
tion  for  new  trial  came  on  to  be  heard,  and 
the  court  announced  that  it  would  grant  the 
motion  unless  plaintiff  would  remit  $1,700, 
plaintiff  entered  a  remittitur  reducing  the 
sum  to  $2,800,  which  the  court  approved,  and 
then  overmled  the  motion. 

We  find  that  this  amount  was  not  excess- 
ive, and  overrule  the  remaining  assignments. 

Affirmed. 


TITTBRINQTON  v.  KISBT. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  28, 
1907.) 

BotrNDASiES  —  EviDKircr  —  QnxsTioNS   roa 

JCBT. 

A  survey  called  for  comers  of  two  other 
tracts  as  a  common  point,  but  those  corners  did 


not  coincide,  and,  compared  with  the  amount 
called  for,  there  would  be  a  deficiency  or  an 
excess  in  the  actual  survey  according  to  which 
call  was  taken  as  true,  though  the  deficiency 
would  be  greater  than  the  excess.  Held,  that 
the  issue  aa  to  which  call  should  govern  was 
for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  (  201.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Richard  Morgan,  Judge. 

.Action  by  George  A.  Tltterlngton  against 
3.  M.  Kirby  to  recover  certain  land.  From 
a  Judgment  for  defendant  on  a  directed  ver- 
dict, plaintiff  appeals.  Reversed  and  re- 
manded. 

Gano,  Gano  &  Gano,  for  appellant  Thomp- 
son &  Thompson  and  Jeff.  Word,  for  appel- 
lee. 

STEPHENS,  J.  This  suit  was  brought  to 
recover  a  small  strip  of  land  located  In  re- 
cent years  between  two  old  surveys,  to  wit 
the  Jesse  Starkly  and  the  T.  Payne,  situat- 
ed In  Dallas  county,  In  which  the  right  of 
plaintiff,  appellant  here,  to  recover,  depended 
upon  the  correct  location  of  the  western 
boundary  of  the  Payne  survey.  The  field 
notes  of  this  survey  contain  erroneous  and 
contradictory  calls,  particularly  the  calls  for 
its  southwest  comer,  in  that  the  southeast 
comer  of  the  Jesse  Starkey  and  the  north- 
east comer  of  the  H.  H.  Hall  survey,  also  an 
old  survey,  are  called  for  as  a  common  point; 
whereas,  the  southeast  comer  of  the  Jesse 
Starkey  Is  west  of  the  northeast  corner  of 
the  Hall,  the  width  of  the  strip  of  land  in 
controversy,  both  of  these  corners  being  still 
well  marked  by  objects  found  on  the  ground. 
There  was  also  evidence  of  marked  lines 
running  north  from  each  of  these  comers. 
If  the  south  line  of  the  Payne  be  extended 
to  the  southeast  comer  of  the  Starkey,  there 
would  be  a  slight  excess  in  the  quantity  of 
land  called  for  In  the  Payne,  and,  if  control- 
ling effect  be  given  to  the  call  for  the  north- 
east comer  of  the  Hall,  a  slight  deficiency 
results;  the  deficiency  however,  being  con- 
siderably greater  than  the  excess.  In  sub- 
mitting the  case  to  the  Jury,  the  court  In  a 
charge  reviewing  the  evidence  at  consider- 
able length  reached  the  conclusion  that  the 
westem  boundary  of  the  Payne  should  be 
established  by  the  call  for  the  southeast  cor- 
ner of  the  Starkey,  rather  than  by  the  con-  . 
flictlBg  call  for  the  northeast  corner  of  the 
Hall,  and  instmcted  the  Jury  to  return  a 
verdict  accordingly,  on  which  the  Judgment 
appealed  from  was  entered. 

It  seems  clear  to  us,  however,  that  even 
on  the  facts  recited  in  this  charge-  ai>pel- 
lant  was  entitled  to  have  the  Jury  in  the 
first  instance  determine  the  issue.  This  con- 
clusion involves  a  consideration  of  numer- 
ous circumstances;  but  In  view  of  another 
trial,  we  abstain  from  a  discussion  of  the 
relative  Importance  and  weight  of  these  cir- 
cumstances. The  matter  to  be  ascertained 
from  the  sketch  and  field  notes^of  the  Ipcat- 
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Ing  surveyor,  read  !n  tbe  light  of  all  other 
relevant  facts  and  circumstances  In  evidence, 
was:  Where  did  he  Intend  to  place  the  west- 
ern boundary  of  the  Payne  survey?  That,  In 
view  of  the  conflicting  calls  and  other  ele- 
ments of  uncertainty,  was  clearly  an  issue 
of  fact,  and,  however  cogent  may  be  the 
reasons  for  the  view  entertained  by  the  trial 
court  as  set  forth  in  the  charge,  we  are  un- 
able  to  say  that  the  circumstances  to  the 
contrary  were  entitled  to  no  weight  what- 
ever. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  triaL 


RAHT  V.  STATBl 

(Court  of  CSvil  Appeals  of  Texaa.    Dec.  t, 
1907.) 

Taxatioh— CoixEcnoN  of  Taxes— Costs. 

TTnder  Acts  1897,  p.  136.  c.  103,  i  9,  provid- 
ing that,  where  two  or  more  unimproved  town 
lots  belonging  to  tbe  same  person  are  included  in 
the  same  suit  for  taxes,  the  costs  shall  be  taxed 
against  the  lots  collectively  aa  if  they  were  one 
tract,  the  costs  in  a  suit  for  taxes  against  un- 
improved town  lots,  owned  by  one  person,  but 
separately  assessed  in  the  name  of  an  unlcnown 
owner,  must  lie  taxed  on  the  basis  of  the  lota 
heing  one  tract. 

Appeal  from  District  Court,  Archer  Coun- 
ty;    A.  H.  Carrlgan,  Judge. 

Action  by  the  state  against  A.  W.  Raht 
From  a  Judgment  for  plaiutiff,  defendant  ap- 
peals.   Reversed  and  rendered. 

W.  O.  Eutis,  for  appellant  a  H.  Henley 
and  W.  E.  Forgy,  for  the  State. 

Statement 

STEPHE2JS,  J.  This  suit  was  brought  un- 
der section  9,  c.  103,  p.  130,  Acts  1897,  to  re- 
cover taxes  assessed  against  four  unimproved 
lots  in  tbe  town  of  Archer  City,  all  owned  by 
appellant  but  separately  assessed  as  the  prop- 
erty of  "unknown  owner,"  for  the  years  from 
1891  to  1906,  Inclusive,  and  to  recover  costs 
as  provided  In  said  act,  together  with  the 
foreclosure  of  Hen  on  said  lots.  There  Is  no 
controversy  as  to  the  amount  of  the  tax ;  but 
it  Is  claimed  that  the  Judgm^t  for  costs  In 
the  sum  of  |71  was  erroneous,  in  that  the 
four  unimproved  lots  should  have  been  treat- 
ed as  one  tract  or  lot  of  land,  which  would 
have  reduced  the  costs  to  $15.75.  There  is 
uo  controversy  about  the  facts. 

Conclusions. 

We  agree  with  appellant  that  the  follow- 
ing provision  In  section  9  of  the  act  under 
which  the  suit  was  brought  was  applicable 
to  the  facts  of  this  case,  and  that  the  court 
erred  in  not  applying  It,  to  wit:  "Provided, 
thAt  where  two  or  more  unimproved  city  or 
town  lots  belonging  to  the  same  person,  and 
situated  in  the  same  city  or  town,  shall  be 
Included  in  the  same  suit  and  costs,  except 
those  of  advertising,  which  shall  be  twenty- 
five  cents  for  every  ten  lots,  or  any  number 


less  than  ten,  taxed  against  them  collectively. 
Just  as  if  they  were  one  tract  or  lot"  The 
cases  dted  and  relied  on  by  the  appellee  were 
not  cases  of  town  lots  at  all,  and  therefore 
not  authority  for  the  Judgment  in  question, 
since  the  proviso  above  quoted  applies  only 
to  unimproved  city  or  tovra  lots.  Tbe  fact 
that  these  lots  had  been  separately  assessed 
In  the  name  of  "unknown  owner"  can  make 
no  dUTerence,  since  the  proviso  requires  (all 
being  Included  in  the  same  suit)  the  costs  to 
be  taxed  on  the  basis  of  their  being  one  tract 
or  lot  This  is  a  statutory  proceeding,  and 
the  right  of  the  state  to  recover  Is  limited  by 
the  terms  of  the  act  itself,  excluding  the  con- 
tention urged  by  the  appellee  that  the  officer 
making  the  assessments  was  entitled  to  a  fee 
for  each  assessment  although  all  of  the  lots 
were  Included  In  one  suit  If  he  has  any 
such  right.  It  Is  not  enforceable  in  this  pro- 
ceeding. 

The  Judgment  as  to  the  costs  will  therefore 
be  reversed  and  rendered  for  $15.75,  and  af- 
firmed as  to  the  taxes. 


DALLAS  CONSOLIDATED  ELECTRIC  ST. 
RY.  CO.  V.  LTTLB  et  al.  • 

(Court  of  Civil  Appeals  of  Texas.-    Dec.  7, 
1907.    Rehearing  Denied  Jan.  18,  1908.) 

1.  Death— Action  for  Neouoent  Death^ 
PirriTioN. 

A  petition  in  an  action  for  negligent  death 
which  alleges  that  the  injuries  inflicted  on  dece- 
dent consisted  of  bruises  on  her  left  knee,  caus- 
ing inflammation  of  the  joint  injury  to  the  left 
lung,  causing  traumatic  pneumonia,  a  blow  on 
the  head,  producing  concussion  of  the  brain,  a 
blow  on  the  nedi,  producing  an  aneurism,  with 
other  injuries  described,  which  injuries  caused 
death,  sufliciently  specifies  the  injuries  caus- 
ing death  within  tbe  rule  that  defendant  in  an 
action  for  negligent  death  is  entitled  to  reason- 
able notice  of  the  number,  character  and  results 
of  the  injuries  resulting  in  death. 

2.  Tbial  —  Instbuctions  —  AssxncPTiOR  OF 
Fact. 

Where,  In  an  action  for  negligent  death,  a 
witness  testified  that  decedent's  death  was  the 
result  of  a  blow  received  on  the  neck  causing 
an  aneurism,  and  other  witnesses  testified  to  oth- 
er injuries  and  results  therefrom,  which  might 
contribute  to  cause  death,  the  court  in  its  in- 
structions could  not  assume  that  the  injury 
causing  an  aneurism  was  the  cause  of  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  420.] 

3.  Same. 

Where,  In  an  action  for  negligent  death, 
the  fact  that  decedent  received  Injuries  in  a  col- 
lision was  undisputed,  and  a  witness  testified 
that  a  blow  received  on  the  neck  caused  death, 
and  other  witnesses  testified  to  other  injuries 
which  also  might  have  produced  death,  an  in- 
struction authorizing  a  verdict  if  death  was 
caused  by  any  of  the  Injuries,  etc.,  was  not  mis- 
leading as  assuming  that  decedent  received  the 
blow  on  the  neck  in  the  collision,  as  to  which 
there  was  a  conflict  in  the  evidence. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trial,  $S  482-434.1 

4.  DE.*Tn— TRlAt— iRSTEtJCTIONS. 

Where,  in  an  action  for  negligent  death, 
brought  by  the  hu.sband  and  daugliter  of  dece- 
dent the  evidence  showed  that  decedent   had 
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been  running  a  laundry  prodncing  a  net  week- 
ly income,  and  that  the  dauxhter  had  received 
a  weekly  contribution  from  decedent,  a  char^ 
that,  if  the  dpath  caused  any  pecuniary  loaa  to 
"plaintiffs  or  either  of  them,  the  verdict  should 
be  "for  such  plaintith,"  was  not  misleading  as 
authorizing  a  verdict  for  both  plaintiffs^  on 
proof  that  one  of  them  only  sustained  pecuniary 
loss  by  decedent's  death. 

6.  Tbiai/— Application  of  Instbuctiomb  to 
Evidence. 

Where,  in  an  action  for  the  death  of  a 
street  car  passenger  in  a  collision  between  cnrs, 
caused  by  the  negligent  construction  of  a  switfh 
and  the  running  of  a  car  at  an  excessive  rate  of 
speed,  the  answer  was  a  general  denial,  and 
there  was  nothing  in  the  evidence  to  show  that 
a  third  person  had  displaced  the  switch,  and 
the  court  required  the  jury,  before  they  could 
find  for  plaintiff,  to  find  that  the  collision  was 
caused  by  negligence  of  the  carrier,  and  restrict- 
ed the  inquiry  to  the  negligent  acts  alleged,  the 
refusal  to  charge  that,  if  the  switch  was  thrown 
by  a  person  not  connected  with  the  carrier,  there 
could  De  no  recovery,  was  not  erroneous. 

Appeal  from  District  Court,  Dallas  County ; 
Richard  Morgan,  Judge. 

Action  by  George  Lytle  and  another  against 
the  Dallas  Consolidated  Electric  Street  Rail- 
way Company.  From  a  Judgment  for  plain- 
tUFa,  defendant  appeals.    Affirmed. 

linley.  Knight  &  Harris,  for  api>ellant 
K.  R.  Craig  and  O.  Q,  Wright,  for  appellees. 

CONNER,  a  J.  This  suit  was  Instituted 
In  the  Forty-Fourth  Judicial  district  court 
of  Dallas  county  by  appellees,  seeking  to 
recover  damages  on  account  of  the  death  of 
Annie  Lytle,  alleged  to  have  been  caused 
by  injuries  sustained  by  her  In  a  head-end 
collision  between  two  of  defendant's  cars. 
Appellees  claimed  In  their  petition  that  "Geo. 
Lytle  was  the  husband,  and  Jennie  Burch  the 
daughter,  of  Annie  Lytle,  and  that  by  reason 
of  her  death  they  had  sustained  pecuniary 
loss,  that  appellant's  negligence  consisted, 
flrs^  In  the  manner  of  the  construction  of  the 
switch;  second,  in  the  failure  of  Its  motor- 
man  in  Charge  of  Its  west-bound  car  to  ke^ 
a  proper  lookout;  and,  third,  that  said  west- 
bound car  violated  the  city  ordinance  regu- 
lating the  speed  of  cars,  that,  had  said  car 
not  been  running  at  said  unlawful  speed, 
the  motorman  In  charge  might  and  probably 
would  have  discovered  the  condition,  would 
have  had  such  control  of  bis  car  that  he  could 
have  stoif>ed  it  and  avoided  a  collision, 
which  control,  because  of  the  high  rate  of 
speed,  he  did  not  have."  Appellee  Geo.  Lytle 
alleged  that  he  had  suffered  loss  of  the  serv- 
ices of  his  wife,  and.  In  addition  thereto,  that 
his  wife  was  engaged  In  the  hand  laundry 
business  which  yielded  and  was  of  the  value 
of  |100  per  month,  and  that,  by  reason  of 
her  death,  said  business  was  lost  and  destroy- 
ed, to  his  damage  $30,000.  Appellee  Jennie 
Burch  alleged  that,  although  married,  her 
husband  was  blind  and  Incapacitated  from 
supporting  his  family,  and  that  she  was  de- 
pendent upon  her  mother,  Annie  Lytle,  who 
was  accustomed  to  and  did,  and  would  for 
the  remainder  of  her  life  have  continued  to, 


contribute  out  of  her  earnings  to  the  support 
of  her  and  her  family  and  provided  them  with 
a  home ;  that  by  her  death  she  was  deprived 
of  such  assistance  and  support,  to  her  dam- 
age $5,000.  Appellant  answered  by  general 
and  special  demurrers  and  general  denial. 
A  trial  was  had  on  March  10,  1906,  resulting 
In  a  verdict  and  Judgment  in  favor  of  ap- 
pellees for  the  sum  of  $000,  which  was  by 
said  verdict  and  Judgment  equally  divided 
between  the  appellees. 

In  the  first  assignment  complaint  Is  made 
of  that  part  of  appellees'  iwtltion  alleging 
injuries  which  charged  that  "such  Injuries 
so  Inflicted  consisted  chiefly  of  severe  bruises 
on  her  left  knee,  causing  Inflammation  of  the 
Joint;  both  hands  bruised  and  lacerated  and 
torn;  her  left  lung  was  seriously  Injured, 
causing  traumatic  pneumonia ;  left  foot  and 
ankle  seriously  sprained,  mashed  and  bruis- 
ed ;  displacement  and  serious  injury  to  her 
womb ;  a  severe  blow  on  her  head,  producing 
concussion  of  the  brain ;  and  a  severe  blow 
on  the  right  side  of  the  head  and  neck,  which 
produced  an  aneurism  of  the  right  carotid  ar- 
tery ;  her  face,  head,  and  forehead  were  bruis- 
ed and  lacerated;  severe  nervous  shock  and 
serious  injuries  to  a)l  parts  of  her  body,  both 
external  and  Internal — ^whlch  Injuries  so  In- 
flicted as  aforesaid  caused  the  death  of  the  said 
Annie  Lytle  as  aforesaid."  l*e  contention  Is 
that  "such  allegation  is  too  general,  and  does 
not  specify  which  of  said  injuries  caused  An- 
nie Lytle's  death,  nor  how,  when,  or  whereiv 
said  Injuries  caused  her  death,  and  does  not 
set  forth  with  sufficient  particularity  In  what 
manner  said  Injuries  caused  her  death."  We 
think  the  petition  is  quite  as  specific  In  the 
particulars  complained  of  as  should  be  re- 
quired. While  appellant  was  entitled  to  rea- 
sonable notice  of  the  number,  character,  and 
results  of  the  Injuries  claimed,  in  order  to 
be  prepared  to  meet  the  case  if  It  could  with 
evidence,  yet  this  rule  Is  not  to  be  construed 
as  requiring  a  plaintiff  to  hazard  a  recovery 
by  unnecessary  descriptive  matter  or  by  aver- 
ments of  facts  that  are  In  their  very  nature 
uncertain.  In  this  case  numerous  severe  in- 
juries were  specified.  All  may  have  contrib- 
uted in  varying  degrees  and  In  obscure  ways 
to  the  final  result,  and  appellees  were  not 
required  to  limit  their  right  by  restricting 
the  general  result  to  any  single  Injury,  nor 
to  any  specified  manner  In  which  the  injuries 
worked  death.  The  objection  that  the  peti- 
tion falls  to  sufficiently  plead  the  ordinance 
of  the  city  of  Dallas  regulating  the  speed  of 
street  cars  seems  to  be  Immaterial  In  view  of 
the  evidence  and  of  the  court's  failure  to  sul»- 
mlt  this  issue  to  the  Jury. 

Error  is  assigned  to  the  following  paragrapb 
of  the  court's  charge :  "Annie  Lytle,  the  de- ' 
ceased  wife  of  the  plaintiff  George  Lytle,  antJ 
mother  qf  the  plaintiff,  Jennie  Burch,  was  on 
the  12th  day  of  January,  1901,  a  passenger  on^ 
one  of  defendant's  street  cars,  and  was  In- 
jured In  a  collision  which  occurred  between- 
said  car  upon  which  she  was  a  passifuger  and 


Digitized  by 


Google 


902 


106  SOUTHWESTERN  RBPORTBB. 


CTex. 


another  car  belonging  to  the  defendant,  which 
ran  Into  the  car  upon  which  the  said  Annie 
Lytle  was  a  passenger,  aforesaid.  The  said 
Annie  Lytle  Is  now  dead.  If  you  find  from 
the  testimony  before  you  that  her  death  was 
caused  by  any  of  the  Injuries  sustained  by 
her  in  said  collision,  and  If  you  further  find 
from  the  testimony  before  you  that  the  said 
collision  was  caused  by  negligence  on  the 
part  of  the  defendant,  and  If  you  further  find 
from  the  testimony  before  you  that  the  death 
of  the  said  Annie  Lytle  has  caused  any  pe- 
cuniary loss  to  the  plaintlfFs,  or  either  of 
them,  then  your  verdict  should  be  for  such 
plalntlfTs.  But,  If  you  fail  so  to  Ond  that  the 
death  of  the  said  Annie  Lytle  was  caused  by 
any  injury  sustained  by  her  in  the  aforesaid 
collision,  or  if  you  fall  so  to  find  that  the 
said  collision  was  caused  by  negligence  on 
the  part  of  the  defendant,  or  if  you  fail  so  to 
find  that  the  plaintiffs  or  either  of  them  have 
sustained  pecuniary  loss  as  the  result  of  the 
Bald  Annie  I^ytle's  death,  then  in  either  such 
event  your  verdict  should  be  for  defendant" 
It  is  insisted  that  the  evidence  shows  that 
Annie  Lytle's  death  was  caused  by  an  aneu- 
rism— one  only  of  the  injuries  claimed — and 
that,  therefore,  the  charge  was  erroneous,  In 
that  It  permitted  a  recovery  if  the  death  of 
the  deceased  was  caused  by  "any  of  the  in- 
juries sustained  by  her."  It  is  further  in- 
sisted that  there  was  a  sharp  conflict  in  the 
evidence  as  to  whether  Annie  Lytle  received 
the  injury  causing  an  aneurism,  and  that  the 
chhrge,  therefore,  was  upon  the  weight  of  the 
evidence  in  assuming  that  Annie  Lytle  was 
injured;  the  evidence,  as  before  stated,  fur- 
ther showing  that  none  of  the  other  injuries 
could  liave  caused  the  death  for  which  re- 
covery was  sought  It  is  further  insisted 
that  the  charge  permitted  a  recovery  by  botb 
plaintiffs  upon  proof  that  one  of  th«n  only 
had  sustained  pecuniary  loss  by  the  death 
of  Annie  Lytle.  While  these  objections  have 
been  presented  with  force  and  seeming  plausi- 
bility, we  yet  think  the  difficulty  more  ap- 
parent than  real.  It  is  true  that  one  of  ap- 
pellees' witnesses — ^perhaps  the  principal  one 
— ^testified  that  Annie  Lytle's  death  was  the 
result  of  a  blow  received  on  the  neck,  caus- 
ing an  aneurism,  yet  there  were  other  wit- 
nesses who  testified  to  the  number  and  char- 
acter of  her  injuries  substantially  as  charged 
in  the  petition,  and  to  a  generally  Impaired 
condition  of  Annie  Lytle's  health  and  strength 
after  the  accident  testifying  that  she  was  in 
a  continuous  nervous  condition,  had  palpita- 
tion of  the  heart,  sleeplessness  and  tendency 
to  suffocation,  and  other  results  which,  In 
our  judgment  would  have  made  it  improper 
for  the  court  to  have  assumed  that  the  Jury 
were  bound  to  believe  the  expert  witness,  and 
to  reject  the  hypothesis  that  injuries  other 
than  aneurism  may  have  contributed  to  Annie 
Lytle's  death.  Nor  do  we  think  it  can  be 
rainy  said  that  the  charge  was  misleading 
in  assuming  that  there  was  an  aneurism. 
While  the  charge  instructed  the  Jury  tliat 


Annie  Lytle  received  injuries  in  the  wreck 
under  consideration,  such  fact  is  undisputed, 
and  the  Issue  of  whether  among  others  one 
on  the  neck  causing  aneurism  was  received, 
was  fully  comprehended  in  the  diarge  and 
fairly  submitted  to  the  Jury,  so  that,  on  the 
whole,  we  do  not  think  the  charge  was  mis- 
leading or  on  the  weight  of  evidence  In  this 
respect.  And,  while  the  charge  apparently 
authorized  the  Jury  to  find  a  verdict  for  both 
plaintiffs  if  pecuniary  loss  resulted  to  either 
of  them,  we  yet  think  it  so  appears  from  the 
Inadvertent  use  on  the  part  of  the  court  of 
the  letter  "s"  following  "such  plaintiff."  We 
think  it  evident  that  the  court  meant  to  say 
that  if  the  Jury  found  from  tlie  testimony 
that  the  death  of  Annie  Lytle  caused  any  pe- 
cuniary loss  to  the  plaintlfCs,  or  either  of 
them,  then  that  their  verdict  sliould  be  for 
"such  plaintiff"  so  receiving  pecuniary  loss. 
Besides,  as  we  read  the  evidence,  it  tends 
to  show  that  both  plaintlfTs  received  i>eca- 
niary  loss.  The  testimony  tended  to  show 
that  appellee  George  Lytle  was  the  husband 
of  Annie  Lytle;  that  she  had  been  running 
a  hand  laundry  which  produced  a  net  income 
of  more  than  |30  per  week;  that  appellee 
Jennie  Burdi  was  the  daughter  of  Annie 
Lytle,  and  received  a  regular  contribution 
from  her  mother  of  $25  per  month.  The  ver- 
dict was  small,  less  apparently  than  would 
have  been  Justified  by  the  evidence.  There 
Is  no  complaint  of  the  verdict  and  Judgment 
as  excessive,  and  we  cannot  see  that  appel- 
lant is  materially  concerned  In  the  manner  In 
which  the  damages  were  apportioned. 

In  the  fourth  assignment  appellant  com- 
plains of  the  court's  refusal  to  give  its  spe- 
cial charge  No.  1,  which  is  as  follows:  "You 
are  instructed  that  if  you  find  and  believe 
from  the  evidence  that  def«idant  was  not 
negligent  in  the  manner  of  construction  of 
the  switch  as  complained  of,  and  that  Its 
employes  engaged  In  the  operation  of  the  car 
were  not  negligent  in  the  manner  of  the  op- 
eration of  the  car,  but  should  find  that  said 
switch  was  thrown  by  some  person  or  per- 
sons not  connected  with  the  defendant  in 
any  way  or  by  some  unknown  cause,  then 
you  are  Instructed  that  the  act  of  said  third 
person  In  throwing  said  switch  could  not  be 
attributed  to  defendant  herein,  and  defendant 
would  be  entitled  to  a  verdict,  and,  in  the 
event  you  so  find  and  believe,  you  will  re- 
turn your  verdict  for  the  defendant"  The 
contention  Is  that  this  special  charge  was 
necessary  in  order  to  present  appellant's  de- 
fense affirmatively.  There  was  evidence  tend- 
ing to  show  that  the  collision  was  possibly 
caused  by  a  displaced  switch.  The  operatives 
of  the  two  cars  concerned  testified  to  the 
effect  that  they  did  not  do  so,  but  there  Is 
nothing  In  the  evidence  that  indicates  that 
some  third  person  not  connected  with  the 
appellant  railway  company  was  guilty  of 
such  wrong.  If,  in  fact  the  switch  was  dis- 
placed, it  is  a  matter  of  mere  conjecture  as 
to  the  time,   manner,  or  petaaa  concerned 
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therein.  The  poasesslon,  management,  and 
control  of  the  switch  in  question  was  tliat 
of  appellant,  and  It  seems  to  us  ttiat  it  would 
have  been  erroneous  for  the  court  to  have 
assumed,  as  the  special  charge  did,  that  there 
was  evidence  that  some  one  not  connected 
with  appellant  displaced  the  switch  and  caus- 
ed the  wreck.  Besides,  no  defense  of  the 
character  Indicated  by  the  contention  was 
aflStmatively  pleaded,  appellant's  only  an- 
swer to  the  merits  being  a  general  denial, 
and  the  court's  general  charge  speclflcally 
required  the  Jury,  before  they  could  find  for 
appellees,  "to  find  that  the  said  collision  was 
caused  by  negligence  on  the  part  of  the  de- 
fendant"; the  court  In  another  clause  giv- 
ing a  definition  of  negligence  that,  in  effect, 
restricted  the  inquiry  to  the  negligent  acts 
alleged,  ^hlch  do  not  include  a  charge  of 
negligence  In  moving  the  switch. 

The  remaining  assignments  relate  to  special 
charges  refused,  but  we  think  the  questions 
presented  are  sufllclently  disposed  of  by  what 
we  have  already  said ;  and  believing  that  the 
evidence  sustains  the  verdict  and  Judgment, 
and  that  the  case  has  been  fairly  tried,  it  la 
ordered  that  the  Judgment  be  affirmed. 


CARVBai.   FRIERSON  &  CO.  v.  GRAVES. 

(Court  of  Civil  Appeals  of  Texas.     Nov.  18. 

1007.    Rehearing  Denied  Dec.  14,  1907.) 

1.  Sales  —  Remedies  or  Selleb  —  Resaub  — 
Manneb  and  Conduct  of  Sale. 

Where  a  seller,  on  the  buyer's  refusal  to  ac- 
cept the  goods,  elects  to  resell  and  recover  the 
difference  between  the  contract  price  and  that 
obtained  on  the  resale,  he  must  resell  within  a 
reasonable  time,  and  at  the  best  price  he  can 
reasonably  obtain. 

[XSd.  Note.— For  cases  in  point,  see  Cent.  DiK. 
vol.  43,  Sales,  S8  820,  921.] 

2.  Saicx— Action  fob  Bbeaoh  or  Cortbact— 
InsTBUcrnoNS  Ionobino  Issues. 

In  an  action  by  a  seller  on  breach  of  the 
contract  to  recover  the  difference  between  the 
contract  price  and  the  price  obtained  on  his  re- 
sale of  the  goods,  where  tlie  issue  was  raised  as 
to  whether  he  had  exercised  reasonable  diligence 
in  making  the  resale,  an  instruction  fbat  the 
measure  of  damages  was  the  difference  between 
the  contract  price  and  the  price  obtained  in  the 
resale  was  erroneous  as  ignoring  that  issue. 
&  SaMB  —  RESAI.E  —  DiUOBNCK  —  QinDSTIOR 
FOB  JtTBT. 

Whether  a  seller  who,  upon  the  bnyer's  re- 
fusal to  accept  the  {roods,  elects  to  resell  and 
recover  the  difference  oetween  the  contract  price 
and  that  obtained  on  the  resale,  has  exercised 
reasonable  diligence  to  sell  within  a  reasonable 
time,  and  at  the  l>est  price  he  oould  obtain,  is  a 
qaestion  for  the  Jnry. 

[Bd.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  (  924.] 

Appeal  fom  Tarrant  County  Court;  R.  F. 
Milam,  Judge. 

Action  by  N.  C  Graves  against  Carver, 
Frierson  &  Co.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

li.  M.  Neblett  and  Spoonts,  Thompson  k 
Barwlse^  for  appellants.  Beckham  &  Beck- 
ham, for  appellee. 


STEPHENS,  J.  Appellee  sold  appellants 
24  bales  of  cotton  of  the  aggregate  weight  of 
12,416  pounds,  to  be  delivered  on  the  cars  at 
Tioga,  Tex.,  claiming  and  offering  evidence 
to  show  that  be  had  sold  the  cotton  at  15% 
cents  per  pound,  while  the  appellants  con- 
tended and  offered  evidence  tending  to  show 
that  the  price  was  14%  cents.  Appellants  re- 
fused to  receive  the  cotton,  and  this  suit  was 
brought  to  recover  the  difference  between  the 
contract  price  and  the  price  at  which  appel- 
lee subsequently  sold  it  to  another  purchaser. 
Appellee  alleged  that  be  had  been  compelled 
by  reason  of  a  decline  In  the  market  to  sell 
the  cotton  at  13.81  cents  per  pound,  alleging 
that  that  was  the  highest  price  obtainable  for 
the  same.  The  only  defense  was  a  general 
denial.  The  evidence  tended  to  prove  that 
appellee  did  not  resell  the  cotton  until  after 
what  was  described  in  the  testimony  as  "the 
Sully  failure,"  which  took  place  about  a 
week  after  the  cotton  had  been  delivered  on 
the  cars  at  Tioga,  and  that  this  failure  was 
followed  by  a  sudden  decline  of  2  cents  per 
pound  in  the  price  of  cotton.  Appellee  tes- 
tified that  the  price  at  which  he  sold  the 
cotton  was  the  best  he  could  obtain  after 
diligent  efforts,  but  whether  be  offered  to  sell 
the  cotton  within  a  reasonable  time  was  a 
matter  of  Inference  from  the  circumstances 
attout  which  there  might  arise  a  difference  of 
opinion.  It  is  at  least  doubtful  from  the 
evidence  whether  he  made  any  effort  to  sell 
the  cotton  for  a  week  or  more  after  appel- 
lants refused  to  take  it 

The  court  instructed  the  Jury  to  measure 
the  damages  by  the  difference  between  the 
contract  price  and  the  price  obtained  in  the 
resale  of  the  cotton.  One  ground  of  objec- 
tion to  this  charge  In  effect  is  that  it  took 
from  the  Jury  the  issue  of  reasonable 'diligence 
on  the  part  of  appellee  in  his  effort  to  make 
a  resale  of  the  cotton  after  the  breach.  It  is 
undoubtedly  the  duty  of  the  seller  in  adopting 
the  remedy  chosen  in  this  instance  to  resell 
within  a  reasonable  time,  and  at  the  best 
price  he  can  reasonably  obtain;  tliat  is  to 
say,  he  must  pursue  the  course  "which  pru- 
dence would  dictate  to  a  man  of  ordinary 
prudence."  Waples  &  Co.  v.  Overaker  A  Co., 
77  Tex.  7,  13  S.  W.  627,  19  Am.  St  Rep.  727, 
and  authorities  there  cited.  But  where  the 
circumstances  leave  any  room  for  controversy 
as  to  whether  he  has  pursued  this  course,  the 
issue  is  one  of  fact  for  the  determination  of 
the  Jury.  It  Is  contended,  however,  in  behalf 
of  the  appellee,  that  in  this  instance  the  is- 
sue was  not  raised  by  the  pleadings ;  but  it 
seems  to  us  that  it  was  tendered  by  the  peti- 
tion itself,  and  if  in  any  case  it  would  l>e 
necessary  for  the  defendants  to  plead  it  spe- 
cially, it  was  not  so  In  this  instance.  The 
general  denial  was  sufficient 

Because  the  court  erred  In  the  charge  on 
the  measure  of  damages,  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trIaL 
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BRIOGS  T.  AVARX.  * 

(Oonrt  of  GiTil  Appeals  of  Texas.     Not.  16, 
1807.    Rehearing  Denied  Dec.  21,  1007.) 

1.  BanKSuptot— Pbopkbtt    of    Bankbtjpt— 
TiTUD— Right  to  Sue. 

Ordinarily  the  title  to  nonezempt  property 
of  a  bankrupt  passes  to  his  trustee,  who,  pend- 
ing the  Imnkruptcy  proceedings,  is  alone  enti- 
tled to  sue  to  enforce  rights  incident  thereto. 

2.  Same— nNFBOFiTABLi:  Pbopbbtt  —  Nonao- 

OKFTARCK   BT  TBUBTICK. 

A  trnstee  in  bankruptcy  is  not  bound  to 
accept  property  of  an  onerous  or  unprofitable 
character,  and  lias  a  reasonable  time  within 
which  to  elect  whether  he  will  accept  it  or  not, 
and  if  be  declines  the  bankrupt  may  assert  title 
thereto. 

3.  Same— Evidence. 

Evidence  that  water  power  privilege,  grant- 
ed to  a  bankrupt,  was  claimed  adversely  by 
another,  and  at  tne  time  of  the  bankruptcy  was 
not  being  used  by  the  bankrupt,  and  that  the 
trustee  in  bankruptcy  made  a  written  waiver 
of  all  bis  right,  title,  and  Interest  therein,  and 
granted  the  bankrupt  permission  to  prosecute 
any  rights  that  he  nad  with  reference  thereto, 
support  a  conclusion  that  the  trnstee  never  ac- 
cepted the  bankrupt's  right  to  the  privilege. 

4.  Watebs  and  Wateb  Courses  —  Adverse 
Possession— Nature  of  Holding. 

An  irrigation  company  let  a  water  power 
and  ;in  site  to  plaintiff  for  10  years,  reserving 
the  right  to  use  or  dispose  of  the  surplus  water 
over  the  amount  necessary  to  operate  a  gin. 
Plaintiff  leased  the  premises  to  D.  from  year  to 
year  until  the  gin  burned,  after  which  defend- 
ant obtained  a  conveyance  from  the  irrigation 
company  of  the  "surplus  water,"  and  later  ob- 
tained a  transfer  of  D.'s  rights.  Both  convey- 
ances recited  the  conveyance  under  which  plain- 
tiff claimed,  and  defendant  testified  that  at  the 
time  he  bought  D.'s  Interest  D.  informed  him 
that  he  had  arrangements  with  plaintiff  to  use 
the  site  and  water  power  for  10  years,  and  that 
he  was  to  gin  10  bales  of  plaintiff's  cotton  as 
rental,  etc.,  and  also  stated  that  he  Intended  to 
pay  plaintiff  for  the  use  of  the  premises  and 
water  power,  but  that  plaintiff  tendered  him  no 
cotton  to  gin.  Beld,  that  defendant's  occupa- 
tion of  the  site  and  water  power  was  not  ad- 
verse to  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  (  150.] 

b.  iidcitation   of   acmonb— landlord  and 

Tenant— Action  fob  Rents. 

Where  plaintiff  permitted  defendant  to  oc- 
capy  a  mill  site  and  water  privilege  without 
payment  of  rent,  plaintiff's  right  to  recover 
rents  was  limited  to  two  years  prior  to  the  com- 
mencement of  the  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Limitation  of  Actions,  ii  273-270.] 

Appeal  from  District  Court,  Ward  County ; 
James  L.  Shepherd,  Judge. 

Action  by  J.  C.  Avary  against  Oeorge  E. 
Brlggs.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

T.  J.  Heffner,  for  appellant  McKlnzle  & 
Brady,  for  appellee. 

CONNER,  0.  J.  J.  a  Avary  died  this  suit 
in  the  district  court  of  Ward  county  on  the 
27th  day  of  April,  1901,  against  Geo.  E. 
Briggs,  to  recover  the  rental  value  for  the 
yean  1802,  190S,  1804,  and  1805  of  a  certain 
gin  Bite,  and  of  a  certain  water  power  used 
in  operating  a  gin  erected  on  the  right  of  way 
of  an  irrigation  ditch  formerly  owned  by  the, 

•Writ  of  error  denied  by  Supreme  Court  Jan.  22, 1908. 


Margueretta  Company.  The  trial  resulted 
In  a  verdict  and  Judgment  for  appellee  In  tbe 
sum  of  $700,  and  the  assignments  of  error  on 
appeal  to  this  court  present  two  principal 
questions :  First,  did  the  court  properly  en- 
tertain the  suit  as  against  appellant's  plea 
in  abatement  setting  up  a  want  of  capacity 
in  appellee  to  sue?  and,  If  so,  was  appellee's 
recovery  barred  by  the  two  years'  statute  of 
limitation,  as  appellant  pleaded  both  by  way 
of  exception  to  appellee's  petition  and  by  a 
special  plea  to  that  eflTect?  We  have  con- 
cluded ttiat  both  questions  must  be  decided  in 
appellee's  favor. 

Appellee's  t>Ieadlng  and  proof  shows  that  be 
was  claiming  the  premises  and  water  power 
in  question  under  a  conveyance  from  tbe 
Margueretta  Company,  the  then  owner,  dat- 
ed May  18,  1806,  granting  to  appellee  for  the 
space  of  10  years  from  that  date  "the  right 
and  privilege  to  construct  and  maintain  said 
gin  on  said  right  of  way  of  said  canal  at  the 
point  Indicated,  and  to  utilize  and  employ  for 
said  10  years  so  much  of  the  waterfall  or 
power  at  said  point  In  said  canal  as  may  be 
necessary  and  proper  to  nm  said  gin."  The 
conveyance,  however,  reserved  the  right  of 
the  company  to  use  or  dispose  of  the  "excess 
or  surplus  of  water  power  over  and  above 
tliat  necessary  to  properly  run  said  gin,"  in 
event  there  was  any  such  excess.  Appellee's 
evidence  further  tends  to  show  that  at  a 
subsequent  day  In  1896  he  leased  the  premises 
described  in  the  conveyance  from  the  irriga- 
tion company  to  one  G.  W.  Donaldson  for  the 
term  of  one  year,  Donaldson  agreeing  to  erect 
upon  said  premises  and  right  of  way  a  cotton 
gin  and  plant  for  the  ginning  of  cotton,  and 
to  develop  the  water  power  in  tlie  canal  at 
that  point,  and  to  pay  appellee  for  the  use 
of  the  gin  site  and  water  power  certain  spec- 
ified rent;  tliat  Donaldson  did  erect  the  gin 
as  agreed  upon,  and  at  the  end  of  the  ginning 
season  of  that  year,  which  was  about  March 
1,  1887,  appellee  again  made  verbal  lease  for 
one  year  to  Donaldson  for  the  specified  rent 
of  $150;  that  in  December  of  1897  the  gin 
burned ;  that  neither  Donaldson  nor  appellee 
thereafter  erected  or  operated  a  gin,  but  ap- 
pellant on  the  14th  day  of  December,  1897, 
secured  from  the  Margueretta  Company  an 
Instrument  in  writing  which  recited  the  form- 
er conveyance  to  appellee  and  the  reservation 
of  the  right  to  dispose  of  the  surplus  water 
power  therein  mentioned,  and  declaring  that 
such  surplus  then  existed,  and  which  conveyed 
to  appellee  "the  right  and  privilege  to  utilize 
and  employ  such  surplns  power  for  any  pur- 
pose that  he  may  deem  fit  and  proper"  ;  that 
yet  later,  to  wit,  on  September  2,  1898,  appel- 
lant purchased  from  O.  W.  Donaldson  the 
water  power  and  water  rl^ts  acquired  by 
appellee  from  the  Margueretta  Company,  and 
immediately  thereafter  erected  a  glnhouse 
and  plant,  which  lie  has  operated  during  a 
majority  of  the  cotton  seasons  since.  It  fur- 
ther appears  that  on  the  18th  day  of  May, 
1880,   appellee   was  declared  and  adJudgeU 
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a  bankrupt  In  the  United  States  District 
Court  for  the  Western  District  of  Texas  at 
£1  Paso,  and  that  on  the  13th  day  of  June, 
1899,  John  R.  Harper  was  appointed  by 
said  court  trustee  of  appellee's  Individual 
and  personal  estate ;  that  Harper  afterwards 
qualified  as  such  trustee,  as  required  by  the 
act  of  Congress,  and  had  not  resigned  or  been 
discharged  prior  to  the  institution  of  this 
suit,  nor  has  appellee  at  any  time  received 
his  discharge  as  a  bankrupt.  It  was  agreed 
that  appellee's  right,  title,  or  claim,  if  any, 
accrued  prior  to  the  6th  day  of  March,  18^, 
when  the  bankrupt  proceedings  were  com- 
menced ;  but  It  was  shown  on  the  bearing  of 
tbe  plea  in  abatement  that  on  the  8th  day  of 
April,  1904,  John  R.  Harper,  trustee  in  bank- 
mptcy,  in  writing  waived  all  his  right,  title, 
and  Interest  as  trustee  in  bankruptcy  In  and 
to  the  property  above  mentioned,  and  so  far 
as  permitted  by  law  so  to  do,  granted  to  ap- 
pellee permission  to  prosecute  any  rights  that 
he  had  in  the  subject-matter  of  the  suit  Or- 
dinarily the  title  to  the  property  of  a  bank- 
rupt of  whatever  character  or  description 
save  exempt  property  passes  to  the  trustee 
in  bankruptcy,  and  when  thus  Invested  the 
trustee  during  the  pendency  of  the  bankrupt 
proceedings  alone  Is  entitled  to  sue.  But  It 
has  been  frequently  held  by  the  Supreme 
€V>art  of  the  United  States  that  trustees  in 
bankruptcy  are  not  bound  to  accept  property 
of  an  onerous  or  unprofitable  character,  and 
that  they  have  a  reasonable  time  in  which  to 
elect  whether  they  will  accept  or  not.  If  th^ 
decline  to  take  tbe  property,  the  bankrupt 
can  then  assert  title  thereto.  See  Bank  v. 
Lasater,  196  U.  S.  115,  25  Sup.  Ct  206,  49 
L.  Ed.  408,  and  authorities  therein  cited.  Ap- 
pellant claimed  title  under  the  Donaldson 
convQrance  to  him,  which  in  form  was  an- 
tagonistic to  appellee's  right,  and  on  the  trial 
set  up  bis  possession,  averring  it  to  have  been 
adverse,  and  it  seems  appellee's  title  under 
all  of  tbe  circumstances  might  reasonably  be 
considered  onerous  and  unprofitable,  and  while 
we  are  not  inclined  to  hold  that  the  title  to 
property  once  accepted  and  vested  In  the  trus- 
tee can  be  by  such  trustee  reinvested  In  the 
bankrupt,  so  as  to  entitle  bim  to  sue,  by  mere 
written  consent,  we  nevertheless  think  the 
written  consent  of  tbe  trustee  shown  In  this 
case  was  evidence  tending  to  show  that  tlie 
tmstee  in  fact  never  accepted  or  consented 
to  act  as  trustee  for  the  property  In  consider- 
ation. There  is  no  evidence  that  he  ever  took 
any  other  action  in  relation  to  it  whatever, 
and  we  are  of  opinion  that  tbe  evidence  as  a 
whole  supports  the  conclusion  that  we  must 
impute  to  the  court's  ruling  on  the  plea  in 
abatement  that  the  trustee  Harper  in  fact 
never  accepted  appellee's  right  to  the  gin  site 
and  water  power,  or  to  the  rents  and  revenues 
thereof,  and  that  therefore  appellee  was  an- 
tborlzed  to  Institute  the  suit. 

But  little  need  be  said  on  the  remaining  is- 
sue of  limitation,  as  many  of  the  facts  al- 
ready stated  are  also  relevant  to  that  subject 


Appellant's  conv^ance  from  the  Margueretta 
Ck>mpany  did  not  purport  to  convey  more 
than  the  "surplus"  water  power,  and  the  evi- 
dence otherwise  shows  that  the  power  In  fact 
is  not  more  than  sufficient  to  operate  a  gin 
such  as  has  been  operated  at  the  specified 
place.  Both  the  conveyance  from  the  Irriga- 
tion company  and  from  Donaldson  to  appel- 
lant recited  tbe  conveyance  under  which  ap- 
pellee claims,  and  appellant  upon  the  trial, 
while  a  witness,  testified  that  at  the  time  he 
bought  the  Donaldson  Interest  Donaldson  in- 
formed blm  "tliat  he  bad  arrangements  with 
Avary  whereby  he  was  to  have  use  of  tbe 
site  and  water  pnwer  for  10  years.  He  also 
informed  me  that  he  was  to  gin  for  Avary 
each  year  10  bales  of  cotton  as  rental  provid- 
ed Avary  had  the  cotton  of  his  own."  Appel- 
lant further  testified  on  cross-examination: 
"Yes;  I  knew  the  contents  of  the  contract 
between  J..  C.  Avary  and  tbe  Margueretta 
Company  at  tbe  time  I  purchased  from  Don- 
aldson. Yes ;  I  knew  that  Avary  had  leased 
the  premises  to  Donaldson,  and  whatever 
rights  Donaldson  had  by  reason  of  the  lease 
or  rental  contract  from  Avary  I  succeeded 
to  them  by  reason  of  the  purchase  I  made  of 
Donaldson.  Yes ;  I  Intended  to  pay  Avary 
for  the  use  of  the  premises  and  water  power. 
If  Avary  had  had  any  cotton  to  gin,  but  he 
did  not  tender  me  any  cotton  to  gin.  •  ♦  ♦ 
I  knew  that  Avary  bad  some  kind  of  a  con- 
tract with  Donal^n  for  the  rental  of  said 
premises  and  water  power,  but  I  did  not  In- 
quire of  Avary  anything  about  the  contract. 
Yes;  when  I  bought  from  Donaldson.  I  step- 
ped into  Donaldson's  shoes,  and  took  what- 
ever contract  Donaldson  had."  It  thus  ap- 
pears that  appellant's  possession  was  not  of 
that  adverse  character  necessary  to  support 
title  to  appellee's  property  in  the  gin  site  and 
water  power  under  the  two  years'  statute  of 
limitation.  Appellant  Insists,  however,  that 
the  conveyance  froto  the  Margueretta  Com- 
pany to  appellee  was  no  more  than  appellee's 
personal  privilege  to  erect  a  gin  and  to  use 
the  water  power  specified,  but  we  do  not  so 
interpret  the  conveyance  under  which  appel- 
lee claims.  Mr.  Qould,  In  his  work  on  Wa- 
ters, 8  305,  declares  the  law  to  be  that,  "if  a 
'mill'  be  granted,  reserved,  or  devised,  either 
with  or  without  the  word  'appurtenances,'  it 
Includes,  not  oniy  the  mill  itself,  but  the 
land  under  it,  and  so  much  of  tbe  land  ad- 
jacent to  it  as  is  necessary  to  its  use,  or  com- 
monly used  in  connection  with  it;  also,  the 
fixtures  used  in  operating  the  mill.  Including 
its  machinery,  race,  booms,  etc.,  in  use  or  in 
their  appropriate  position  at  the  time  of  the 
conveyance,  and  the  water  privileges  appur- 
tenant and  essential  to  the  mill,  as  corporeal 
hereditaments."  Tbe  right  to  erect  and  ope- 
rate a  gin  and  use  the  water  power  at  a  spec- 
ified place  therefore  certainly  carries  with 
it  the  right  to  the  land  upon  which  the  gin  is 
to  be  erected  and  upon  which  the  water  pow- 
er is  situated.  Appellee's  conveyance  vested 
in  him  an  estate  in  lands  that  was  assignable, 
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or  tbat  might  be  sublet  In  the  absence  of  any 
restrictions  in  the  conveyance  to  Mm,  and 
there  was  none.  We  hence  see  nothing  in  the 
nature  of  appellee's  right  that  would  author^ 
Ize  the  conclusion  that  his  right  of  recovery 
-was  t>arred  by  limitation  on  this  ground.  Of 
course,  appellee's  right  to  recover  rents  for 
more  than  two  years  prior  to  the  institution 
of  his  suit  would  be  barred;  but,  so  far  as 
we  are  able  to  see,  he  was  not  permitted  by 
the  court's  charge  to  recover  rents  for  a  great- 
er period.  Besides,  appellant,  as  we  Interpret 
bis  presentation  of  the  case  before  us,  InslstB 
upon  his  plea  of  limitation  upon  the  ground 
only  that  appellee's  right  to  the  property  from 
the  use  of  which  the  rents  proceeded  has  been 
lost  by  limitation. 

We  conclude  that  there  is  no  error  In  the 
proceedings  below,  and  that  the  Judgment 
should  be  affirmed. 


DURHAM,  County  Jadge,  v.  ROOERS  et  al. 

<C!oart  of  CSvil  Appeals  of  Texas.     Nov.  16, 
1907.     On  Beiiearing,    Dec.   14,   1907.) 

1.  Counties— CouNTT- Seat    Bucction— Con- 
test—BxcxuaiON  OF  Retxtbns. 

At  a  county-seat  election  tlie  election  of- 
ficers at  a  certain  precinct  made  three  retnrns, 
one  being  retained  by  the  presiding  officer,  and 
two  locked  ap  in  an  empty  ballot  Sox  with  lioll 
lists  and  tally  lists.  One  of  these  showed  the 
total  votes  cast  and  the  number  cast  for  each 
place  for  county  seat,  but  the  other  did  not 
show  the  number  of  votes  cast.  The  returns, 
tally  lists,  and  poll  lists,  with  the  ballot  box, 
were  delivered  to  the  county  judge,  but  the 
election  officers  failed  to  deliver  to  the  county 
clerk  a  copy  of  the  returns  or  the  ballots  cast. 
The  county  judge  did  not  consider  the  votes 
from  that  precinct;  bnt,  after  canvassing  the 
returns  and  declaring  the  result  of  the  election, 
he  delivered  the  box  and  the  contents  to  the 
county  clerk  in  the  same  condition  in  which  he 
received  them.  On  trial  of  the  contest  in  the 
district  court,  the  court  found  tbat  the  returns 
from  the  precinct  In  question  had  not  been  tam- 
pered with.  Beld,  that  the  votes  from  the  pre- 
cinct in  question,  all  having  been  cast  by  legal 
voters,  should  not  be  excluded  in  determining  the 
contest 

2.  Saus— Ballots— Indobsehknts. 

On  a  county-seat  election,  ballots  should 
not  be  excluded  because  of  not  being  signed  by 
the  presiding  election  officer,  since  the  statute 
prescribes  the  form  of  ballot  for  such  election, 
thus  dispensing  with  the  official  ballot,  includ- 
ing the  mandatory  requirement  as  to  signature 
of  the  presiding  officer. 

8.  Saue— Judgment  on  Contest — Cbosb-Ab- 

SIGNMENTS  OF  EhKOB. 

A  county-seat  election  was  adjudged  void 
by  the  district  court,  and  a  new  election  order- 
ed. On  an  appeal  by  the  contestee,  the  contest- 
ants filed  cross-assignments  of  error,  but  did 
not  perfect  an  appeal.  The  appellate  court 
found  that  the  election  was  valid,  and  resulted 
in  favor  of  the  town  of  W.,  as  claimed  by  the 
appellees.  Held,  that  judgment  should  be  ren- 
dered in  favor  of  W.  as  the  county  seat. 
4.  Same— Costs. 

Under  the  statute  providing  that  costs  in 
contested  election  cases  shall  be  taxed  according 
to  the  laws  governing  costs  in  civil  cases,  ex- 
cept when  otherwise  specially  provided,  and  that 
the  costs  of  such  contest  shall  not  be  adjudged 
against  the  county  judge  or  other  officer  made 


the  contestee,  or  against  the  county,  where  con- 
testants are  successful,  they  should  be  required 
to  pay  merely  the  costs  created  by  them. 

Appeal  from  District  Court,  Wheeler  Coun- 
ty;   H.  O.  Hendricks,  Judge; 

Proceeding  to  contest  county-seat  election 
by  R.  B.  Rogers  and  others  against  W.  M. 
Durham,  county  Judge.  From  a  Judgment  of 
the  district  court  declaring  the  election  void 
and  ordering  a  new  election,  the  contestee 
appeals,  and  contestants  file  cross-assign- 
ments of  error,  without  perfecting  an  appeal. 
Reversed  and  rendered. 

■  Hoover  &  Taylor,  0.  Coffee,  and  Theodore 
MaCk,  for  appellant.  J.  B.  Reynolds  and  B. 
M.  Baker,  for  appellees. 

Statement 
STEPHENS,  J.  The  appellees  Instituted 
this  proceeding  to  contest  an  election  held  In 
Wheeler  county  to  determine  the  question  of 
the  removal  of  the  county  seat  from  Mobee- 
tie,  a  towrf  more  than  five  miles  from  geo- 
graphical center  of  the  county,  to  Wheeler, 
a  town  within  five  miles  of  such  center.  Hie 
ground  of  contest  was  the  failure  of  the  coun- 
ty Judge  to  estimate  the  returns  from  "Cen- 
ter Box."  With  the  votes  cast  at  this  box 
excluded,  Mobeetie  had  a  majority  of  6  votes, 
and  the  result  was  so  declared  by  the  coun- 
ty Judge ;  but,  if  these  votes  had  been  count- 
ed, Wheeler  would  have  had  a  majority  of  11 
votes.  The  county  Judge  was  made  the  con- 
testee, and  filed  an  answer  in  which  it  was 
charged  that  certain  ballots  cast  at  other 
boxes  and  counted  for  Wheeler  were  illegal, 
the  exclusion  of  which  would  give  Mobeetie 
a  majority.  The  Issues  were  tried  in  the  dis- 
trict court,  and  the  election  was  adjudged 
void  on  the  ground  that  such  a  number  of 
legal  voters  were  by  the  officers  of  election 
denied  the  privilege  of  voting,  as,  had  they 
been  allowed  to  vote,  would  have  changed  the 
result,  and  a  new  election  was  ordered. 
From  that  Judgment  the  county  Judge  ap- 
pealed, and  the  contestants  have  filed  cross- 
assigrnments  of  error.  From  the  agreed  state- 
ment of  facts  and  the  court's  findings  it  ap- 
pears that  the  officers  of  election  at  Center 
Box  made  out  three  returns,  one  of  which 
was  retained  by  the  presiding  officer,  and 
the  other  two  were  locked  up  In  an  empty 
ballot  box,  together  with  poll  lists  and  tally 
lists,  and  that  one  of  these  returns  showed 
the  total  number  of  votes  cast  and  the  num- 
ber cast  for  each  place  tor  the  county  seat, 
bnt  the  other  did  not  show  the  number  of 
votes  cast,  and  that  both  were  properly  cer- 
tified by  lie  officers  of  election  to  be  correct 
The  returns,  tally  lists,  and  poll  lists,  togeth- 
er with  the  ballot  box,  were  delivered  by  one 
of  the  Judges  of  said  election  within  the 
proper  time  to  the  county  Judge  of  the  comity 
at  bis  office;  but  the  officers  of  election  fail- 
ed to  deliver  to  the  county  clerk  a  copy  of 
the  returns  of  said  election,  or  the  ballots 
cast  at  said  election,  and  the  same  were  de- 
livered to  the  county  clerk  by  the  county 
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Judge  after  be  bad  canvasaed  and  declared 
tbe  reanlt  of  tbe  election,  and  In  tbe  same 
condition  as  tbey  were  vben  he  received  tbe 
same  from  tbe  election  Judge,  and  tbey  bare 
ever  since  remained  In  tbe  custody  of  tbe 
county  clerk,  tbe  court  finding  affirmatively 
tbat  tbey  bad  not  been  tampered  wltb  or 
changed  In  any  respect  wbatever.  Tbe  bal- 
lots cast  at  tbls  box  were  all  cast  by  legal 
voters,  bat  one  ballot  failed  to  bave  tbe  In- 
dorsement of  tbe  presiding  officer  of  tbe  elec- 
tion. At  otber  boxes  votes  to  tbe  number  of 
15,  challenged  by  tbe  contestee,  tbougb  cast 
by  legal  voters,  were  In  tbe  same  condition, 
tbat  Is,  wKbout  tbe  signature  of  the  presid- 
ing officer,  making  a  total  of  16  votes  wblcb 
-were  beld  by  tbe  district  court  to  be  Illegal 
for  want  of  the  signature  of  tbe  presiding 
officer.  With  these  excluded,  and  all  others 
counted,  Mobeetle  bad  a  majority  of  3  votes; 
but.  If  tbeee  bad  not  been  excluded,  Wheeler 
would  bave  bad  a  majority  of  more  than  8 
votes. 

Conclusions. 

We  approve  tbe  action  of  tbe  trial  court 
in  refusing  to  exclude  tbe  votes  cast  at  Cen- 
ter Box  because  of  tbe  Irregularities  urged 
against  tbe  returns  made  by  tbe  officers  of 
election.  In  no  otber  way  could  tbe  true  re- 
sult of  tbe  election,  which  was  the  purpose 
of  tbe  contest,  bave  been  ascertained.  But 
on  tbe  authority  of  Walker  v.  Mobley  (Tex. 
Sup.)  108  8.  W.  490,  we  are  constrained  to 
hold  tbat  tbe  court  erred  In  excludiug  as  Il- 
legal all  ballots  not  signed  by  tbe  presiding 
officer  of  election.  Tbls  recent  decision  of 
tbe  Supreme  Court  was  doubtless  overlooked, 
and  tbe  following  cases,  which  it  In  effect 
overruled,  followed:  Arnold  v.  Anderson 
(Tex.  Civ.  App.)  9.3  S.  W.  692;  Brigance  v. 
Horlock,  97  8.  W.  1060,  17  Tex.  Ct.  Rep.  62. 
In  Walker  v.  Mobley  it  was  beld  tbat  tbe 
ticket  to  be  used  In  local  option  elections 
was  Intended  to  be  a  substitute  for  the  of- 
flclal  ballot,  as  provided  for  in  tbe  general 
election  law,  and  tbe  reasoning  wblcb  led  to 
this  conclusion  necessitates  a  like  holding  In 
elections  for  tbe  removal  of  county  seats. 
The  statute  providing  for  such  removals,  like 
tbe  local  option  statute,  prescribes  tbe  form 
of  tbe  ticket,  thus,  as  beld  by  tbe  Supreme 
Court  in  tbe  case  cited,  dispensing  with  tbe 
official  ballot  for  such  elections,  including 
tbe  mandatory  requirement  tbat  the  official 
ballot  should  bear  tbe  signature  of  tbe  pre- 
siding officer.  This  conclusion  leads  to  a  re- 
versal and  rendition  of  the  Judgment  in  favor 
of  Wheeler  as  tbe  county  seat  of  Wheeler 
county. 

As  to  the  contention  of  appellant  tbat  the 
appellees  are  not  entitled  to  tbls  relief  on 
their  cross-assignments  of  error  without  per- 
fecting an  appeal,  we  need  only  cite  the  case 
of  Duren  v.  H.  &  T.  C.  Ry.  Co.,  86  Tex.  287, 
24  S.  W.  268,  though  there  are  several  other 
cases  In  line  with  It. 

As  to  tbe  question  of  costs,  Inasmuch  as 


the  statute  provides  that  costs  In  contested 
election  cases  shall  be  taxed  according  to  tbe 
laws  governing  costs  In  civil  cases,  except 
when  otherwise  specially  provided,  and  fur- 
ther provides  that  in  no  case  shall  tbe  costs 
of  such  contest  be  adjudged  against  tbe  coun- 
ty Judge  or  otber  officer  made  tbe  contestee, 
or  against  the  county,  and  Inasmuch  as  tbe 
contestants  were  successful,  we  are  of  opin- 
ion that  tbey  should  be  required  to  pay  tbe 
costs  created  by  them,  and  no  more. 

Tbe  Judgment  is  therefore  reversed,  and 
here  rendered  in  accordance  with  the  above 
conclusions. 

On  Motion  for  Rehearing. 

The  motion  will  be  overruled,  but  in  Jus- 
tice to  the  trial  Judge  we  desire  to  correct  a 
slight  error  In  tbe  opinion  heretofore  filed. 
Instead  of  saying  tbat  the  case  of  Walker 
V.  Mobley  (Tex.  Sup.)  103  S.  W.  490,  which 
controlled  our  disposition  of  the  appeal,  bad 
doubtless  been  overlooked  by  the  trial  court, 
we  should  bave  said  It  bad  not  then  been  de- 
cided, since  tbe  Judgment  from  which  this  ap- 
peal is  taken  was  rendered  about  15  days 
prior  to  tbe  decision  of  the  Supreme  Ck>urt  lu 
Walker  v.  Mobley. 


PETTIT  et  al.  v.  FROTHINGHAM  et  al. 

(C>)urt  of  Civil  Appeals  of  Texas.    Dec.  7,  1907. 
Rehearing  Denied  Jan.  18,  190&) 

Tbespass— Cdtting  and  Reuovai.  or  Tim- 
BEB — Measubb  or  Dauaoes. 

Where  defendant,  being  informed  by  a  rep- 
utable person  that  M.,  an  old  settler  of  good 
repute,  was  agent  for  sale  of  standing  timber  on 

Slaintiff's  land,  bouebt  of  M.,  who  claimed  to 
ave  aatliority  to  sell  Buch  timber,  payinK  a  fair  . 
price,  and  cut  and  manufactared  it  into  ties, 
the  measure  of  plaintllTs  recover;  is  the  value 
of  the  standing  timber,  and  not  of  tbe  manufac- 
tured ties. 

[£id.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  {  137.] 

Appeal  from  District  Court,  Dallas  County; 
Richard  Morgan,  Judge. 

Action  by  Wilbelmlne  Bl.  Frotbingham  and 
others  against  Austin  F.  Pettit  and  another. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Reversed,  and  remanded  for  new  trial. 

Wendell  Spence,  for  appellants.  Word  ft 
Charlton,  for  appellees. 

CONNER,  C.  J.  Appellant  Austin  F.  Pettit 
was  a  tie  contractor,  and  through  bis  tie 
makers  cut  and  made  from  land  owned  by  ap- 
pellees 733  oak  ties  and  2,394  pine  ties,  all  of 
which  be  sold  and  delivered  to  tbe  appellant 
railway  company,  and  tbls  suit  was  Instituted 
to  recover  the  value  thereof.  Pettlt's  defense, 
In  substance,  was  tbat  he  had  purchased  the 
timber  from  one  O.  D.  McMillan,  who  claimed 
to  bave  authority  as  a  subagent  of  the  owners 
to  so  sell.  It  Is  agreed  that  the  market  value 
of  tbe  pine  ties  In  the  tree  was  4  cents  per 
tie^  tbat  tbe  market  value  of  tbe  oak  ties  in 
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the  tree  was  5  cents  per  tie,  and  that  tbe 
manufactured  tie  was  of  tbe  market  value  of 
20  cents  per  tie  for  tbe  pine  timber,  and  28 
cents  per  tie  for  the  oak  timber,  at  the  time 
and  place  of  delivery  to  the  railway  company. 
The  court  peremptorily  Instructed  the  Jury  to 
find  for  appellees  the  value  of  the  ties  In  their 
manufactured  condition;  and  the  assignments 
of  error  require  us  to  review  this  action  of 
the  court 

We  need  not  set  out  the  evidence  in  full, 
but  It  has  been  carefully  considered,  and  we 
are  of  opinion  that  It  raised  the  Issue  of  a 
purchase  by  Pettlt  In  good  faith.  He  so  testi- 
fies, and  offered  evidence  tending  to  show 
that,  before  his  purchase,  he  was  Informed  by 
a  reputable  person,  so  far  as  indicated  by  the 
record,  that  McMillan  was  an  agent  having 
the  timber  In  question  for  sale;  tbat  McMil- 
lan was  an  old  settler  of  good  repute;  that 
Pettlt  sought  him  out,  and  McMillan  claimed 
to  have  authority  as  snbagent  to  make  the 
sale;  and  that  Pettlt  thereupon  bought,  pay- 
ing McMillan  a  fair  price  for  the  timber  In  the 
tree.  McMillan,  however,  was  without  any 
authority,  and  the  court  evidently  adopted  the 
measure  of  appellees'  damages  In  accordance 
with  the  rule  laid  down  in  Railway  Co.  and 
Car^  V.  Starr,  22  Tex.  CIt.  App.  353,  65  S. 
W.  393.  In  that  case  Carey  purchased  cer- 
tain ties  that  had  been  cut  from  land  owned 
by  the  Starrs  by  persons  unknown  to  the  par- 
ties to  the  suit,  who  had  no  right  to  cut  tbe 
same,  and  upon  a  review  of  the  authorities, 
and  following  the  case  of  Woodenware  Co.  v. 
United  States,  106  U.  S.  432,  1  Sup.  Ct.  398, 
27  L.  Ed.  230,  It  was  held  that  tbe  owners 
of  the  land  were  entitled  to  recover  the  value 
of  the  ties  in  their  manufactured  condition. 
.  A  writ  of  error  was  refused  In  that  case,  but 
it  was  distinguished  In  the  later  case  of  Rail- 
way Co.  V.  Executors  of  Jones,  34  Tex.  Civ. 
App.  94,  T?  S.  W.  955,  where  it  was  shown 
that  one  6.  A.  Jones  sold  150  ties  In  the  tree 
to  a  tie  contractor  which  in  fact  were  on  land 
not  owned  by  Jones.  It  appeared,  however, 
that  Jones  In  good  faith  and  on  reasonable 
ground  believed  the  land  to  be  his  at  the  time 
said  timber  was  sold  and  cut,  and  the  court 
there  held  tbat  the  proper  measure  of  dam- 
ages was  the  value  of  tbe  timber  in  the  tree. 
It  win  serve  no  useful  purpose  to  review  the 
many  conflicting  authorities  on  tbe  subject, 
but  it  seems  to  us  that  the  distinction  pointed 
out  In  the  case  of  Railway  v.  Jones'  Ex'rs, 
supra,  is  well  supported  by  tbe  authorities. 
See  Wetherbee  v.  Green,  22  Mich.  811,  7  Am. 
Rep.  663;  Lewis  v.  Oourtrlgbt,  77  Iowa,  190, 
41  N.  W.  615;  Woodenware  Co.  v.  United 
States,  supra.  The  rule  of  these  authorities 
seems  to  be  that  where  one  In  good  faith  cuts 
timber  upon  the  land  of  another,  believing 
at  the  time  that  he  has  right  so  to  do,  based 
upon  reasonable  grounds  for  such  belief,  be 
will,  when  sued  for  the  timber,  be  required 
to  pay  tbe  owner  no  more  than  its  value  at 
the  time  it  was  cut.  The  owner  in  such  case 
will  be  allowed  tbe  actual  value  of  the  prop- 
erty lost,  but  will  not  be  permitted  to  ap- 


propriate an  increased  value  added  by  tbe 
labor  of  tbe  Innocoit  trespasser,  if  such  a 
term  be  permlssibla  Of  course,  care  should 
be  taken  In  the  application  of  this  rule.  A 
premium  to  heedlessness  and  blunders  and 
the  temptation  by  false  evidence  to  give  as 
intentional  trespass  the  appearance  of  an  in- 
nocent mistake  should  not  be  afforded.  Tbe 
mistake.  If  one,  should  always  be  such  as  did 
not  arise  from  a  want  of  care  and.  prudence  in 
the  observance  of  the  rights  of  vth^s.  But 
this  Issue  nevertheless.  If  raised  by  tbe  evi- 
dence. Is  one  for  tbe  jury,  and  not  for  tbe 
court. 

We  conclude  tbat  tbe  court  committed  er- 
ror In  taking  the  case  from  the  Jury;  and  it 
Is.  accordingly  ordered  tbat  the  Judgment  be 
reversed,  and  tbe  cause  remaaded  for  a  new 
trlaL 


LAUGHLIN  V.  SCHNITZER.  • 

(Court  of  Civil  Appeals  of  Texas.     Dec.  18, 
1907.    Rehearing  Denied  Jan.  22,  1908.) 

1.  Slandkb— GoRDrriONAi.  Pbivilboe. 

Where  plaintiff,  on  being  sent  for  by  de- 
fendant in  order  lo  cancel  a  lease  of  defendnDt's 
bouse  in  which  plaintiff  was  living,  took  C 
with  her,  and  in  C.'s  presence  asked  defendant 
why  he  sent  her  the  message  to  vacate  tbe 
house,  defendant's  answer,  spoken  in  the  pres- 
ence of  the  three  only,  that  plaintiff  was  not 
a  decent  woman,  and  was  keeping  a  d'sorderly 
boaae,  was  conditionally  privileged,  and  not  ac- 
tionable, unless  spoken  malicioosly. 

[ICd.  Note. — For  cades  in  point,  see  Cent.  Dij{. 
vol.  32,  Idbel  and  Slander,  S  132.] 

2.  Sake— Mauce— Falsity. 

Where  a  finding  of  malice  was  essential  to 
snstnin  t>  rpcovery  lo''  "n  alleged  slander  which 
was  conditionally  privileged,  malice  could  not  be 
found  from  the  falsity  of  the  statements  alone. 
IKd.  Note. — For  cases  in  point,  .see  C!ent.  Dig. 
vol.  32,  Libel  and  Slander,  U  150^  27a] 

3.  Same— Instbuctions. 

Where,  in  an  action  for  slander,  plaintiffs 
testimony  showed  that  the  statement  was  con- 
ditionally privileged,  a  charge  authorizing  a 
finding  for  plaintiff,  if  the  statement  was  false, 
was  erroneous,  as  making  the  case  turn  on  tbe 
truth  or  falsity  of  the  defamatory  words,  in- 
stead of  the  existence  of  malice. 

4.  Appeai^-Review— OBjEcnoNs  Not  Ubged 
— Instbuctions. 

The  appellate  court  can  consider  instnic- 
tions  with  reference  only  to  the  specific  objec- 
tions made  thereto,  not  with  reference  to  objec- 
tions not  urged. 

tKd.  Note. — For  cpsos  in  "viint.  see  C^nt.  Dig. 
vol.  3,  Appeal  and  Error,  S$  4256-4261.] 

5.  Saus— Review— Estoppel  to  Allege  E^- 
BOB— Absent  to  Pboceedinos. 

Where  plaintiff,  in  an  action  for  slander, 
did  not  object  to  an  instruction  becaase  it  fail- 
ed to  submit  the  case  on  the  issue  of  malice, 
which  was  the  only  issne  on  which  she  was  en- 
titled to  recover,  it  would  be  presumed  on  ap- 
peal that  she  was  satisfied  to  have  the  case  suo- 
mitted  on  an  incorrect  theory. 

[E3d.  Note.— For  cases  in  pomt.  see  Cent.  Dig. 
vol.  2,  Appeal  and  'Error.  {  1309.] 

Appeal  from  District  Court,  Bexar  County ; 
Arthur  W.  Seeligson,  Judg& 

I 

I      *Appllcatlon  (or  writ  ot  error  pending  in  Suprem* 
!   Court.  '  - 
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Action  by  Julia  Lau^Iln  against  Nathan 
Schnltzer.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

O.  O.  Brown,  (or  appellant  Matcoa  W. 
DaTls,  for  appellee. 

JAMES,  O.  J.  This  WB8  an  action  for  dam- 
ages for  slander,  alleged  to  have  been  spok- 
en by  appellee  in  reference  to  appellant.  The 
alleged  slanderous  words,  and  which  plalntUF 
introduced  proof  of  as  having  been  made  In 
the  presence  of  a  third  person,  were  these: 
"Yon  bring  the  receipt  back  to  me,  and  get 
your  money,  and  move  out  of  my  house. 
Ton  are  not  a  decent  woman,  and  I  don't 
want  you  in  my  bouse.  Tou  were  thrown 
out  of  a  house,  and  had  to  pay  a  fine  of 
$17  for  keeping  a  disorderly  house,  with  a 
lot  of  low-down  women  about  you."  The  peti- 
tion alleged  that  the  same  were  falsely  and 
maliciously,  and  falsely  and  wantonly,  spok- 
en, and  for  the  purpose  of  Injuring  plaintiff, 
and  that  all  of  the  same  was  false  and  untrue. 
Plaintiff  testified  to  their  falsity.  The  case 
was  submitted  by  a  charge,  which  authorized 
the  Juiy  to  f.ud  for  plaintiff.  If  the  statements 
were   false. 

Plaintiff  testified  that  she  rented  a  house 
from  defendant,  and  on  a  Saturday,  a  few 
days  after  she  moved  into  it,  defendant's 
son  came  there  and  delivered  her  a  message, 
saying  that  his  father  had  told  him  to  come 
■out  there  and  tell  plaintiff  to  come  down  and 
get  her  money  back  that  she  had  paid  for 
the  rent  and  move,  as  he  did  not  want  her 
In  the  house ;  that  on  Monday  she  went  to  de- 
fendant's store  with  a  Mrs.  Cuney,  whom  she 
brought  along  with  her,  and  she  asked  defend- 
ant what  he  meant  by  sending  her  that 
message,  and  he  replied  in  the  language  he  is 
charged  by  the  petition  to  have  made.  No 
one  heard  it  but  the  three  persons.  Mrs. 
Cuney  testified  substantially  the  same,  and 
that  defendant  was  very  angry  and  talked 
very  loud  and  insultingly  toward  plaintiff; 
that  be  was  very  rough.  Plaintiff  testified 
that  the  statements  were  false.  It  Is  con- 
tended that,  as  the  language  used  by  de- 
fendant (barged  her  with  having  committed 
an  indictable  offense,  she  could  have  a  recov- 
ery regardless  of  the  truth  or  falsity  of  the 
charge,  and  the  charge  allowing  her  to  recov- 
er only  if  the  charge  was  untrue  was  error. 
Wie  are  of  opinion  that  the  answer  of  de- 
fendant to  plaintiff's  Inquiry  was,  under 
the  circumstances  and  according  to  plaintiff's 
own  proof,  conditionally  privileged.  If  it  had 
been  made  to  her  alone.  It  would  not  have 
served  as  a  basis  for  an  action.  In  this  case 
she  went  to  defendant's  store  for  the  purpose 
of  getting  from  him  his  reason  for  requiring 
her  to  quit  the  house,  and  instead  of  going 
alone  took  with  her  a  third  person.  She  ask- 
ed for  the  reason  in  Mrs.  Cuney's  presence. 
If  she  did  not  know  defendant's  reason,  she 
was  willing  for  Mrs.  Cuney  to  hear  the  rea- 
son, whatever  It  was.    Cyon  these  facts  she 


could  not  recover  for  the  mere  expression  of 
defendant's  reasons  in  Mrs.  Cuney's  presence. 
The  facts  present  a  qualified  privilege.  Blu- 
ings V.  Fairbanks,  139  Mass.  66,  20  N.  E. 
644.  In  Newell  on  Libel  and  Slander,  |  116, 
the  rule  Is  stated  from  English  cases  that,  it 
the  only  publication  proved  at  the  trial  be 
one  brought  about  by  plalntUTs  own  con- 
trivance, there  Is  no  sufficient  evidence  of 
publication.  It  is  as  though  the  only  pub- 
lication were  to  the  plaintiff  himself,  and 
therefore  he  must  be  nonsuited.  However, 
the  rule,  as  it  is  now  understood,  is  that 
a  party  may  not  take  advantage  of  such  a 
situation  In  order  to  gratify  his  malice,  and 
therefore  the  plaintiff  may  recover  even  in 
such  a  case,  upon  proof  of  malice  of  defend- 
ant in  making  the  statement,  although  prima 
facie  the  occasion  made  It  privileged.  Rail- 
way V.  Richmond  73  Tex.  575,  11  S.  W.  555, 
4  L.  R.  A.  280,  15  Am.  St  Rep.  794;  Railway 
V.  Bebee,  2  Tex.  Civ.  App.  107,  21  S.  W.  384; 
Cranfill  v.  Hayden,  97  Tex.  544,  80  8.  W. 
009.  The  evidence  in  this  case  was  sufficient 
to  substantiate  a  finding  that  the  statement 
defendant  made  was  false,  also  that  It  was 
maliciously  uttered.  It  was  necessary.  In 
order  for  plaintiff  to  recover,  that  the  Jury 
should  find  that  the  words  were  spoken  with 
some  degree  of  express  malice,  but  this 
fact  they  could  not  find  from  their  falsity 
alone.  Bradstreet  v.  Gill,  72  Tex.  121,  9  S. 
W.  753,  2  li.  R.  A.  405,  IS  Am.  St  Rep.  708. 

The  objections  appellant  presents  to  the 
charge  are:  That  it  was  error  to  submit  to 
the  jury  an  Issue  not  made  by  the  pleadings 
and  evidence.  Plaintiff  alleged  that  the  state- 
ment was  untrue,  and  testified  that  it  was 
false.  The  contention  Is  that  it  was  not  es- 
sential to  plaintiff's  case  for  her  to  allege 
and  prove  the  falsity  of  the  statement,  and 
that  the  law  presumed  them  to  be  false,  and, 
as  defendant  did  not  plead  or  offer  any  proof 
of  its  truth,  the  issue  was  not  In  the  case. 
Also,  that  the  charge  was  erroneous  for  the 
reason  that  as  the  only  testimony  concern- 
ing the  truth  or  falsity  of  the  statement  was 
plaintiff's,  who  testified  It  was  false,  there 
was  no  conflict  in  the  evidence  on  the  subject 
and  that  therefore  it  was  improper  to  allow 
the  Jury  to  find  that  It  was  true.  We  have 
seen  that  the  occasion,  as  proved  by  plaintiff 
herself,  made  the  statement  privileged,  and 
the  right  of  plaintiff  to  recover  depended  sole- 
ly on  whether  or  not  defendant  uttered  the 
statement  with  malice.  There  Is  therefore 
no  question  about  the  Incorrectness  of  the 
charge,  for  It  failed  to  submit  the  case  that 
way,  but  made  it  turn  on  the  mere  truth  or 
falsity  of  the  defamatory  words. 

We  are,  however,  obliged  to  consider  the 
charges  only  on  the  points  of  objection  made 
to  them  here.  If  appellant  had  made  the 
point  In  her  brief  that  the  charge  was  er- 
roneous in  not  submitting  the  case  on  the 
issue  of  malice,  we  would  have  to  give  effect 
to  It.  But,  as  appellant  does  not  make  that 
criticism  of  it  here,   we  cannot     We  must 
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aamiine  from  this  that  appellant  waa  and 
la  aatlsfled  wtth  the  charge  bo  far  aa  It  fail- 
ed to  submit  malice  la  concerned.  If  bo,  she 
was  satlsfled  to  have  it  submitted  on  some 
other  and  necessarily  Incorrect  theory,  and 
therefore  ought  not  to  be  heard  to  complain 
that  the  court  submitted  It  on  an  incorrect 
theory. 

The  first  assignment  of  error  Is  also  over- 
mled.  There  was  no  testimony  that  defend- 
ant's boy,  when  he  was  sent  out  by  defend- 
ant to  notify  plalntUI  to  leave  the  house  on 
Saturday,  conveyed  to  plaintiff  any  slander- 
ous message.  .  The  message  he  delivered,  as 
detailed  by  plaintiff  herself,  contained  noth- 
ing of  that  nature. 

The  fourth  and  fifth  assignments  must  also 
be  overruled.  They  are  based  on  bills  of  ex- 
ceptions, which  are  so  qualified  by  the  Judge 
that  nothing  is  left  of  them. 

The  Judgment  is  affirmed. 


THOMPSON  et  al.  v.  GALVESTON.  H.  &  R 
A.  BT.  CO.* 

(Court  of  Civil  Appeals  of  Texas.    Dec.  1& 
1907.    Rehearing  Denied  Jan.  22,  1908.) 

1.  TBTAI/— iNSTBtJOWORS. 

Where,  in  an  action  for  death  of  a  servant, 
every  material  point  indicating  defendant's  ner- 
ligence  wag  sharply  con<:ested,  the  court  properly 
refused  to  charge  tQat  the  "undisputed  evidenoe** 
showed  that  the  death  of  plaintiFs  decedent  was 
caused  by  defendant's  negligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46.  TrUl,  i  451.] 

2.  Samk— QrrKSTioR  fob  CorsT  and  Jtnrr. 

Act  1853.  providing  that  the  court  shall  In- 
struct the  jury  as  to  the  law,  and  shall  submit 
all  controverted  questions  of  fact  to  the  Jury,  Is 
mandatory  and  directory,  so  that  the  court  is 
not  justified  in  assuming  the  existence  of  facts, 
unless  there  is  no  contradictory  evidence  with 
reference  thereto,  or  it  is  so  clearly  defective  as 
not  to  raise  an  issue. 

[Ed.  Note.— For  cases  In  TK>int,  see  Cent.  Dig. 
vol.  46,  Trial,  H  420-431.] 

a  NeoUOEKCE  — DKTERMINAnON  —  QuBSnON 

OP  Law  ob  Fact. 

Whether  negligence  exists  or  not  is  in  gen- 
eral a  question  of  fact  for  the  jury,  except  where 
the  law  declares  the  doing  or  onussion  of  a  cer- 
tain thing  to  be  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  !{  277-353.] 

4.  Masteb  and  Sebv ant— Death  of  Servant 
— Railroads— Question  fob  Jubt. 

In  an  action  for  death  of  a  railroad  engi- 
neer by  derailment  at  a  curve,  alleged  to  have 
resulted  from  wreckers,  whether  defendant  was 
negligent  in  inspecting  the  track  at  that  point  as 
alleged,  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gf  1021,  1029.] 

6.  Teiai. — iNSTBUCTioNS— Assumed  Facts. 

Where,  in  an  action  for  death  of  a  railroad 
engineer  by  derailment  at  a  curve,  plaintiff 
claimed  that  defendant  failed  to  exercise  reason- 
able care  in  inspecting  the  track  at  that  point, 
and  Introduced  proof  requiring  submission  of 
such  question  to  the  jury,  an  instruction  that,  if 
trespassers  released  the  spikes  and  plates  at  a 
Joint  of  the  rails,  and  moved  the  rail  so  that  It 
would  derail  the  engine  of  which  decedent  was 
engineer,  then  defendant  was  entitled  to  a  ver- 


dict, was  erroneous,  as  assuming  that  defendant 
was  not  negligent  in  inq>ecting  the  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  420-131.] 
&  Masteb  and  Sebvant— Rahsoass— Dkatb 

of  eingineeb — petition. 

In  an  action  for  death  of  aa  engineer  by 
derailment  at  a  curve,  an  allegation  that  it  was 
defendant's  duty  to  provide  track  walkers  and  a 
sufficient  number  of  employte  to  watch  and  re- 
pair the  track  at  the  place  in  question,  which 
was  dangerous,  but  that  defendant  negligently 
failed  to  provide  a  suflScient  number  of  mai  to 
discover  defects  and  dangers  in  the  track,  etc 
sufficiently  raised  the  issue  of  negligence  in  fail- 
ing to  properly  inspect  the  track,  though  the 
wreck  was  the  result  of  the  intentional  dis- 
placement of  a  rail  by  wreckers. 

[Eld.  Note.— For  eases  in  point,  see  Cent.  Dig. 
ToL  34,  Master  and  Servant,  {{  818,  829.  836.] 

T.  Samk— Defense. 

It  was  no  defense  to  a  railroad  company's 
liability  for  death  of  an  engineer  by  the  derail- 
ment of  his  engine  that  it  was  caused  by  tiie 
displacement  of  the  track  by  wreckers,  provided 
defendant  failed  to  exercise  reasonable  care  to 
inspect  the  track  and  discover  such  defect. 

8.  Same— Obdinabt  Case. 

Ordinary  cane,  as  applied  to  a  railroad's 
obligation  to  furnish  reasonably  safe  appliances 
with  which  its  servants  are  required  to  per- 
form their  duties,  may  require  a  very  high  degrea 
of  diligence  in  accordance  with  the  circumstan- 
ces surrounding  the  situation. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  f{  172,  179.] 

9.  Tbiait— Abstract  Instbcctions. 

Where  there  was  no  issue  as  to  a  railroad's 
duty  to  exercise  the  highest  degree  of  care  to 
furnish  a  perfect  track,  an  instruction  that  the 
railroad  was  not  bound  to  supply  a  perfectly 
safe  track,  nor  to  exercise  the  ntgbest  degree  of 
care,  which  a  very  skillful  and  careful  expert  in 
the  business  would  exercise  in  supplying  and 
earing  for  the  tra<^  was  objectionable  as  ab- 
stract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SS  682,  587-595.] 

10.  Evidence— Opinion. 

In  an  action  for  death  of  a  servant  by  de- 
railment of  an  engine,  caused  by  a  defect  in  the 
track,  evidence  that  witness  told  defendant's 
road  master  that  C,  who  was  claimed  to  have  in- 
spected the  road  as  he  went  over  It  in  a  hand 
car  shortly  before  the  accident,  was  too  in- 
experienced to  properly  take  caie  of  the  cnrve 
at  the  point  in  question,  was  objectionable  as  an 
opinion  of  the  witness,  not  shown  to  have  been 
accepted  by  the  roadmaster.  and  not  ten^ng  to 
prove  the  incompetency  of  the  Inspector. 

11.  Same— Ghabacteb  of  Cubve. 

Where  decedent,  an  engineer,  was  killed  in 
a  wreck  at  a  curve,  evidence  of  a  witness,  not 
shown  to  be  an  expert,  after  having  testified  to 
the  sharpness  of  the  curve,  the  condition  of  the 
rails,  spikes,  and  ties,  that  the  curve  was  dan- 
gerous, was  objectionable  as  an  opinion. 

12.  Same— Photoobaphs. 

Photographs  of  a  railroad  curve  at  which 
plaintiffs  decedent  was  killed  in  a  wreck  were 
admissible  on  proof  by  another  witness  who 
knew  the  fact  that  the  photogra{dis  property  rep- 
resented the  scene. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  ff  1509,  1510,  1657.] 

13.  Appeai^Exci-usion  of  Evidence- Bux 
OF  Exceptions. 

The  exclusion  of  evidence  cannot  be  review- 
ed, unless  the  bill  of  exceptions  indicates  what 
the  excluded  answer  of  the  witness  would  have 
been. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error.  H  2906-2909.] 
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14.  Mastgb  and  Skbtart— Death  or  Skbv- 
AWT— Evidence. 

In  an  action  for  death  of  a  railroad  engi- 
neer, caused  by  a  defect  in  the  track  at  a  curve, 
evidence  that  while  defendant's  employ^  were 
working  sufficiently  on  the  curve  to  keep  it  in 
repair  other  parts  of  the  track  wonld  become 
defective  was  immaterial. 

15.  Btidercb— Heabsat. 

In  an  action  for  death  of  a  servant  in  a 
railroad  wreck  at  a  carve,  evidence  that  a  wit- 
ness had  heard  of  wrecks  at  that  curve,  was 
objectionable  as  hearsay. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  20,  Evidence,  §{  1174-1102.] 

Appeal  from  District  C!oart,  Bexar  County; 
Arthur  W.  Seellgson,  Jndge. 

Action  by  Mary  B.  Thompson  and  others 
against  the  Oalveaton,  Harrlsburg  &  San  An- 
tonio Railway  Company.  From  a  Judgment 
for  defendant,  plalntlSb  appeal.  Reveraed 
and  remanded. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  ap- 
pellants. Baker,  Botts,  Parker  &  Garwood, 
Newton  &  Ward,  and  Teagarden  &  Teagard- 
en,  for  appellee. 

FLY,  J.  This  appeal  results  from  a  ver- 
dict and  Judgment  for  appellee  in  a  suit  in- 
stituted by  appellants,  the  mother,  wife,  and 
children  of  Charles  B.  Thompson,  to  racover 
damages  resulting  In  bis  death,  by  the  de- 
railment of  a  locomotive  on  which  he  was  the 
engineer  In  the  service  of  appellee.  It  was 
alleged  In  the  petition,  among  other  things, 
that  the  derailment  occurred  at  a  dangerous 
curve  known  as  "Baxter's  Cflrve" ;  that  the 
curve  was  sharp  and  abrupt ;  that  it  was' 
componnd  and  reverse,  which  rendered  It  ex- 
tremely dangerous  for  trains ;  that  the  track 
was  not  properly  aligned  and  had  spread; 
that  the  rails  were  too  small  for  the  heavy 
trains  and  locomotives  that  ran  aroimd  the 
curve,  and  the  rails  and  spikes  were  old,  de- 
fective, and  rotten ;  and  that  no  guard  rails 
bad  been  provided.  In  addition  It  was  al- 
leged :  "That  the  track  where  the  derailment 
took  place  was  known  to  the  defendant  to  be 
In  a  defective  and  dangerous  condition,  as 
aforesaid,  many  wrecks  having  heretofore  oc- 
curred at  this  same  point,  and,  notwithstand- 
ing it  knew,  or  by  ttie  exercise  of  ordinary 
care  could  have  known  this,  the  defendant 
negligently  failed  to  provide  for  a  proper  In- 
sitectlon  and  repair  of  said  curve,  track,  and 
roadbed,  but  negligently  permitted  the  same 
to  be  and  remain  In  the  condition  aforesaid. 
In  violation  of  its  duty.  That  by  reason  of 
tbe  dangerous  conditions  which  existed  at 
said  curve,  as  aforesaid,  it  was  the  defend- 
ant's duty  to  provide  track  walkers  and  a  snf- 
fldent  number  of  competent  employes  to 
watch  and  repair  the  track,  curve,  and  road- 
bed at  the  point  where  said  wreck  took  place, 
but,  notwithstanding  such  duty,  the  defend- 
ant negligently  failed  to  provide  track  walk- 
ers for  the  track  in  question,  and  further  neg- 
ligently failed  to  provide  a  sufficient  number 
of  competent  men  to  watch  and  repair  tbe 
track,  cnrve^  and  roadbed,  but,  on  the  con- 


trary, the  number  of  men  which  defendant 
furnished  for  the  purpose  of  watching  and 
repairing  said  track  was  grossly  Inadequate 
for  the  discovery  of  defects  and  danger  in 
said  track,  and  tbe  men  that  were  furnished 
by  the  defendant  were  inexperienced  in  such 
work,  and  wholly  incompetent." 

The  first  assignment  of  error  assails  the 
action  of  the  court  In  its  refusal  to  grant  the 
motion  for  new  trial,  because  the  undisputed 
evidence  showed  that  the  death  of  Charles 
B.  Thompson  was  caused  by  appellee's  negli- 
gence. Without  discussing  the  facts,  whlcb 
would  be  manifestly  Improper  in  view  of  tbe 
reversal  of  the  Judgment  which  herein  fol- 
lows, except  in  so  far  as  it  may  be  necessary 
to  elucidate  other  assignments,  we  deem  It 
sufficient  to  say  that  the  "undisputed  evi- 
dence," as  claimed  by  appellants,  did  not 
show  the  negligence  of  appellee,  but  every 
material  point  was  sharply  contested,  and  the 
case  was  peculiarly  one  to  be  determined  by 
a  Jury.  It  was  not  denied  that  Charles  E. 
Thompson,  while  iterating  an  engine  as  the 
employs  of  appellee,  was  killed  at  "Baxter's 
Curve,"  near  Del  Rio,  Tex.,  by  the  derailment 
of  his  engine,  and  that  tbe  derailment  occur- 
red by  the  displacement  of  a  rail  on  said 
curve,  the  contention  of  appellants  being  that 
the  rail  was  displaced,  and  the  derailment 
caused  through  tbe  negligence  of  appellee,  the 
contention  of  appellee  being  that  tbe  rail  was 
not  displaced  through  its  negligence,  but  was 
caused  by  trespassers  who  maliciously  "re- 
leased the  spikes  and  plates  at  a  Joint  of  the 
rails  and  moved  a  rail  so  that  it  would  and 
did  derail  and  cause  the  accident" 

In  connection  with  its  contention  appellee 
Introduced  circumstances  pointing  to  the  con- 
clusion that  wreckers  displaced  tbe  rail,  and 
to  meet  the  allegations  of  negligence  as  to 
inspection  of  Its  roadbed  and  tbe  keeping  of 
competent  track  walkers  and  watchmen  at 
the  dangerous  curve  where  the  derailment  oc- 
curred, introduced  evidence  that  a  train  had 
passed  over  the  curve  at  1  o'clock  p.  m.,  that 
a  section  gang  had  passed  over  it  at  about  5- 
o'clock  p.  m.,  and  the  accident  occurred  at 
8  o'clock  p.  m.  Under  this  state  of  case,  the- 
following  charge  was  given  by  the  court, 
which  Is  made  the  subject  of  attack  in  the- 
second  assignment  of  error:  "If  you  believe 
from  the  evidence  that  some  trespassers  re- 
leased the  spikes  and  plates  at  a  Joint  of  the 
rails,  and  moved  the  rails  so  that  It  would 
and  did  derail  the  engine  of  which  Charles  E. 
Thompson  was  engineer,  then,  in  this  event, 
you  must  return  a  verdict  for  the  defendant." 
The  effect  of  that  Instruction  was  to  with- 
draw the  charge  of  Improper  Inspection  and 
failure  to  have  competent  track  walkers  from 
the  Jury,  which  cannot  be  Justified,  unless 
tbe  trial  court  was  authorized  to  hold  that 
the  passing  of  a  •train  over  the  track  safely 
at  1  o'clock  and  of  a  hand  car  at  5  o'clock, 
as  a  matter  of  law,  constituted  a  complete 
answer  to  and  refutation  of  the  allegations  as 
to  inspection,  and  that  such  acts  removed  the 
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issue  as  to  proper  Inspection  from  tbe  jury. 
In  1853  a  statute  was  passed  in  this  state, 
which  has  never  I>een  altered  or  amended, 
in  which  the  requisites  of  a  Judge's  charge  to 
the  Jury  are  set  out,  one  of  wliich  was,  and 
is,  that  "he  shall  decide  on  and  instruct  the 
Jury  as  to  the  law  arising  on  the  facts,  and 
shall  submit  ail  controverted  questions  of 
fact  solely  to  tbe  decision  of  the  jury,"  and 
that  statute  has  at  all  times  since  its  passage, 
and  especially  since  the  rendition  of  the  opin- 
ion in  Railway  v.  Murphy,  46  Tex.  356,  26 
Am.  Rep.  272,  been  held  "mandatory  and  per- 
emptory." It  is  true  that,  when  there  Is  no 
contradictory  evidence,  or  when  it  is  so  clearly 
defective  as  to  not  raise  an  Issue  of  fact,  the 
Judge  would  be  Justified  in  withdrawing  the 
matter  from  the  Jury.  Such  cases,  however, 
under  the  Texas  system,  are  rare,  and  such 
action  should  not  be  taken  without  tbe  most 
thorough  and  earnest  scrutiny  of  all  the  facts, 
and  Just  as  long  as  the  element  of  uncertain- 
ty euters  into  tbe  case,  the  question  should 
be  submitted  to  that  branch  of  the  courts  to 
whom  the  law  has  confided  the  occlusive  right 
to  weigh  the  evidence  and  pass  upon  the  cred- 
ibility of  witnesses. 

It  is  the  general  rule  that  the  existence  or 
not  of  negligence  is  a  question  of  fact  for  the 
Jury,  and  not  one  of  law  for  the  Judge,  and 
it  is  only  in  those  cases  where  the  law  de- 
clares the  doing  or  not  doing  of  a  certain 
thing  negligence  tliat  it  is  a  matter  of  law 
to  be  so  declared  by  the  court  Railway  v. 
Long,  4  Tex.  Civ.  App.  497,  23  S.  W.  499; 
Railway  v.  Briggs,  4  Tex.  Civ.  App.  515,  23  S. 
W.  503;  Campbell  v.  Trimble,  76  Tex.  270, 
12  S.  W.  863.  The  curve  where  Charles  E. 
Thompson  met  his  death  was  shown  by  ap- 
pellant's testimony  to  be  a  very  dangerous 
one,  that  the  rails  were  worn,  that  there 
were  no  rail  braces,  that  tie  plates  were  bro- 
ken, and  that  it  was  difficult  to  keep  the  track 
properly  aligned  at  that  point.  There  had 
been  other  accidents  on  the  curve.  When  the 
rail  l>ecame  displaced  was  not  shown.  It 
may  have  occurred  before  the  train  went  over 
the  curve  at  1  o'clock  p.  m.,  or  it  may  have 
occurred  between  that  hour  and  the  time  of 
the  accident  There  was  testimony  tending 
to  support  the  theory  that  the  damage  to  the 
Joint  on  the  track  may  have  occurred  before 
the  train  or  hand  car  passed  over  it  and  even 
If  there  had  not  been.  It  could  not  be  assum- 
ed by  the  court  that  the  track  must  have  been 
in  good  condition  at  1  and  5  o'clock,  and  that 
trespassers  had  tampered  with  the  track  after 
5  o'clock.  If  it  be  conceded  that  the  track 
was  properly  Inspected  at  5  o'clock,  which 
was  a  fact  to  be  determined  by  the  Jury,  still 
the  court  had  no  right  to  assume  that  it  was 
all  that  was  required  in  order  to  protect  ap- 
pellee from  liability.  If  wreckers  displaced  the 
rail.  How  often  inspections  of  a  railroad 
trade  must  be  made  depends  upon  its  loca- 
tion, the  surrounding  country,  the  character 
of  population,  and  other  circumstances,  and, 


in  view  of  the  diversified  facts  surrounding 
each  case,  the  sufficiency  of  such  inspections 
Is  peculiarly  a  question  of  fact  for  a  Jury. 
This  rule  would  not  he  changed  by  tbe  fact 
that  the  defect  in  tbe  track  was  caused  by 
criminals,  because  the  same  duty  to  discover 
tbe  defect  would  prevail  in  that  case  as  In 
case  of  defect  from  any  other  cause.  The 
duty  to  exercise  at  least  ordinary  care  in  de- 
tecting the  defect  in  the  track  devolved  upon 
appellee,  regardless  of  what  may  have 
caused  the  defect  and  the  question  of  wheth- 
er appellee  exercised  such  care  was  one  of 
fact  for  a  Jury.  We  do  not  know  when  tlie 
displaconent  of  the  rail  that  derailed  the 
engine  took  place,  only  that  it  occurred  at 
some  time  prior  to  the  death  of  Charles  E. 
Thompson,  and  it  was  not  for  the  trial  Judge 
to  determine  that  the  Inspection  and  watch 
over  the  track  was  sufficient  even  though  the 
time  of  the  displacement  had  been  shown,  un- 
less it  had  been  such  a  short  interval  betvreen 
the  displacement  and  the  accident  as  to  pre- 
clude tbe  idea  that  it  could  have  been  discov- 
ered by  appellee.  Even  If  the  displacement  of 
tbe  rail  took  place  after  5  o'clock,  still  tt  was 
a  question  of  fact  to  be  determined  by  the 
Jury  as  to  whether  ordinary  care  had  been 
exercised  to  discover  the  defect  In  a  similar 
case,  where  only  4  or  5  hours  had  elapsed 
between  the  time  when  an  obstruction  was 
placed  on  the  track  and  the  time  of  tbe  acci- 
dent the  Supreme  Court  of  Illinois  held  that 
the  question  as  to  whether  ordinary  care  had 
been  exercised  by  tbe  defendant  was  one  of 
fact  for  a  Jury.  Railway  v.  Delaney,  169  111. 
581,  48  N.  E.  476.  In  that  case  an  instruction 
was  asked  by  the  defendant  to  the  effect  that 
If  the  employes  had  cleaned  up  the  yard  In 
which  the  obstruction  was  found  on  the  day 
of  tbe  accident  and  had  left  all  the  tracks 
free  from  obstructions,  the  pialntlfT  could  not 
recover,  and  the  court  added,  "and  that  rea- 
sonable care  did  not  require  of  defendant  any 
further  act  of  Inspection  down  to  the  tlm<' 
plaintiff  was  injured."  Tbe  Illinois  court 
said :  "This  modification  was  proper,  and  no 
error  was  committed  in  making  It  The  court 
had,  in  numerous  instructions  asked  by  de- 
fendant explained  to  the  Jury  the  relative 
duties  of  the  company  and  of  appellee,  its  em- 
ploye, as  fixed  by  law  in  the  matters  In  con- 
troversy ;  and  the  Instruction  as  asked  would 
have  been  clearly  Improper,  as  it  would  have 
taken  from  the  Jury  the  question  whether  or 
not  under  all  of  the  evidence,  the  defendant 
was  not  guilty  of  negligence  in  not  inspect- 
ing its  track,  where  it  was  obstructed  after 
it  was  examined  in  the  morning,  and  t>efQre 
the  night  crew  entered  upon  its  duties." 
When  It  was  proved  that  Charles  E.  Thomp- 
son was  killed  through  a  derailment  of  hi^ 
engine,  by  reason  of  a  defect  in  the  track  of 
appellee's  railway,  appellants  had  made  out 
a  prima  fade  case  of  negligence  on  the  part 
of  appellee,  and  the  burden  rested  on  it  to 
show  that  the  defect  in  the  tradt  had  been 


Digitized  by 


Google 


Tex.) 


THOMPSON  V.  GALVESTON,  H.  ft  S.  A.  RY,  CO. 


913 


caused  by  tbe  unlawful  acts  of  trespasseia, 
and  that  It  bad  not  been  negligent  in  falling 
to  discover  tbe  same.  Appellee,  and  not  ap- 
pellants, should  have  established  the  fact  of 
Biich  careful  Inspection  as  the  place  and  cir- 
cumstances demanded,  and  a  failure  to  fix 
the  time  approximately  when  tbe  trespassers 
did  their  woric  Is  chargeable'  to  appellee  and 
not  appellants.  The  rule  Is  thus  stated  In  the 
ease  of  Marcom  v.  Railway,  126  N.  O.  200,  85 
S.  E.  423,  by  the  Supreme  Court  of  North 
Carolina,  in  a  suit  for  damages  accruing 
from  the  death  of  a  fireman,  which  occurred 
through  a  derailment:  "It  Is  the  duty  of 
every  railroad  company  to  provide  and  main- 
tain a  safe  roadbed,  and  its  negligent  failure 
to  do  so  is  negligence  perse.  But,  while  the 
company  is  held  to  a  very  high  degree  of  care, 
there  mu^t  in  all  cases  be  some  element  of 
negligence  to  Justify  a  recovery ;  and  it  can- 
not be  held  responsible  for  the  wanton  and 
malicious  act  of  an  outsider,  unless  it  could 
by  the  exercise  of  reasonable  diligence  have 
prevented  the  consequences  of  such  act.  As 
the  law  places  upon  the  company  the  positive 
duty  of  providing  a  safe  track.  Including  the 
incidental  duties  of  Inspection  and  repair.  Its 
unsafe  condition,  whether  admitted  or  prov- 
ed, of  Itself  raises  the  presumption  of  negli- 
gence. This  is  always  the  case  where  there 
la  a  positive  duty  Imposed  by  law.  The  bur- 
den of  proving  such  a  failure  of  legal  duty 
rests  upon  the  plaintiff,  but  when  that  fact 
Is  proved  or  admitted  the  burden  of  proving 
all  such  facts  as  are  relied  on  by  the  defend- 
ant to  excuse  Its  failure  rests  upon  the  de- 
fendant *  *  *  Its  contention  that  tbe 
accident  was  caused  by  the  malicious  conduct 
of  aome  one  for  whom  It  was  not  responsible, 
and  the  consequences  of  whose  act  it  could 
not  have  prevented  by  any  reasonable  degree 
of  care,  was  an  affirmative  defense,  by  its 
very  nature  carrying  with  it  the  burden  of 
proof."  The  following  cases  support  tbe 
doctrine  of  the  quotation :  Railway  v.  Galth- 
er  (Tex.  Civ.  App.)  43  S.  W.  266 ;  Williams  v. 
Lumber  Co.,  114  La.  805,  88  So.  567 ;  Railway 
V.  Kane,  92  Oa.  187,  18  S.  E.  18,  22  L.  R.  A. 
315.  Tbe  rules  enunciated  In  the  foregoing 
cited  cases  are  ones  well  settled,  and  the 
quotation  from  the  North  Carolina  case  has 
been  made,  not  because  it  announced  any 
new  theory,  but  because  it  applies  tbe  rules 
.  to  the  facts  surrounding  a  derailment  by  tbe 
interference  of  persons  not  connected  with  the 
railroad,  and  for  the  purpose  of  emphasizing 
the  principle  that,  when  a  derailment  is  caus- 
ed by  a  defect  In  the  track,  and  an  employe 
is  killed,  it  would  not  matter  how  the  defect 
occurred,  the  same  duty  would  rest  upon  the 
railway  company  of  exercising  diligence  in 
discovering  the  defect  and  In  repairing  it,  and 
the  burden  would  rest  upon  the  railway  to 
show  that  it  bad  exercised  reasonable  ordi- 
nary care  In  making  the  discovery.  The  fact 
that  outside  malicious  parties  injured  the 
track  in  such  way  as  to  derail  the  train  would 
be  no  defense,  unless  it  appears  that  care 
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bad  beea  used  to  discover  and  repair  tbe  In- 
Jury.  It  may  be  true  that  track  walkers  are 
not  employed  to  prevent  criminals  from  de- 
railing trains,  but  they  are  employed  to  watch 
the  trads  and  discover  any  defects  therein; 
and  it  would  be  a  strange  conception  of  law 
that  would  render  the  railway  liable  for  neg- 
ligence In  not  discovering  a  defect  created  by 
any  other  agency,  but  would  absolve  from 
any  duty  as  to  the  discovery  of  injuries  de- 
signedly inflicted  on  the  track.  The  law  in 
that  instance,  as  in  others,  places  the  duty 
upon  railway  companies  of  using  ordinary 
care  in  discovering  any  defect  in  the  track. 
The  charge  given  by  the  court,  that  if  the  de- 
railment was  caused  by  wreckers,  was  posi- 
tive error,  and  appellants  were  not  called  up- 
on to  ask  special  charges  curing  the  vices  in 
the  diarge.  CSiamblee  v.  Tarbox,  27  Tex.  140, 
84  Am.  Dec.  614;  Ford  v.  McBryde,  45  Tex. 
498;  Bergstroem  v.  State,  68  Tex.  92;  Rail- 
way V.  Rowland,  90  Tex.  865,  88  S.  W.  766. 

The  allegations  of  the  petition  were  suffi- 
cient to  raise  tbe  Issue  of  negligence  in  a 
failure  to  properly  Inspect  tbe  track,  although 
tbe  rail  may  have  been  Intentionally  dis- 
placed by  evil-minded  persons  not  connected 
with  appellee.  The  defense  that  the  rail  was 
displaced  by  trespassers  could  have  been 
Interposed  under  a  general  denial  and  the 
answer  specially  setting  up  that  defense  did 
not  render  it  Incumbent  upon  appellants  to 
answer  that  special  defense  In  a  supplemen- 
tal petition  in  order  to  raise  the  question  of 
a  lack  of  diligence  upon  the  part  of  appellee 
in  discovering  the  injury  to  the  track.  The 
defense  itself  carried  with  it  the  obligation 
to  show  the  exercise  of  ordinary  care  in  dis- 
covering the  injury.  Speaking  on  this  sub- 
ject, the  Supreme  Court  of  Georgia,  In  the 
case  of  Railway  v.  Kane,  hereinbefore  cited, 
said;  "The  plaintiff  proved  that  the  switch 
was  misplaced,  and  that  such  misplacement 
was  the  cause  of  the  collision.  The  defend- 
ant sought  In  reply  to  show  that  the  mis- 
placement of  tbe  switch  was  not  due  to  its 
fault,  but  that  the  mischief  was  done  by  an 
evil-disposed  person,  not  In  its  service.  The 
plaintiff,  in  turn,  endeavored  to  meet  the  de- 
fense by  proving  that  the  company  was  neg- 
ligent In  affording  the  evil-disposed  person 
an  opportunity  to  carry  out  his  designs,  and 
in  not  taking  the  proper  steps  to  prevent 
their  successful  accomplishment;  in  other 
words,  the  plalntlfF  sought  to  break  down  the 
defense  of  tbe  company  by  showing  that  tbe 
facta  alleged  and  proved  by  It  involved  a 
breach  of  diligence  on  its  part  in  a  mat^ial 
resi)ect.  It  Is  quite  clear  to  our  minds  that 
the  plalntier  bad  a  right  to  urge  such  breach  of 
diligence,  not  as  a  distinct  basis  of  recovery, 
but  for  the  purpose  of  defeating  the  defend- 
ant's Justification,  and  this  the  plalntlfF  could 
do,  although  she  had  not  in  her  pleadings 
made  any  special  reference  to  this  particular 
negligence  on  the  part  of  the  defendant."  In 
the  case  now  before  this  court,  however, 
there  were  distinct  allegations  of  negligence 
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In  Inflecting  the  track.  It  Is  the  dnty  at  the 
master  to  furnish  the  servant  with  reason- 
ably safe  appliances  with  which  to  perform 
the  work  of  the  former.  The  care  required 
In  furnishing  such  appliances  is  ordhiary 
care,  that  Is,  such  care  as  would,  under  like 
circumstances,  be  exercised  by  a  reasonably 
prudent  person ;  but,  as  has  been  often  held, 
ordinary  care  will  require  the  exercise  of  a 
very  high  degree  of  diligence,  under  certain 
facta  and  circumstances,  and  what  might  be 
ordinary  care  under  one  set  of  circumstan- 
ces, might  be  culpable  negligence  under  an- 
other combination  of  circumstances.  The  care 
to  be  exercised  Is  proportional  to  and  meas- 
ured by  the  necessities  and  exigencies  of  the 
time,  place,  occupation,  and  situation.  As 
applied  to  the  facts  of  this  case,  the  exercise 
of  ordinary  care  In  Inspecting  and  keeping 
In  repair  the  track'  on  a  very  sharp  curve, 
at  a  dangerous  place,  may  have  required 
more  at  the  bands  of  the  railway  company 
than  on  a  straight  track  in  a  more  highly  fa- 
vored locality,  and  what  was  necessary  to 
oonstltnte  ordinary  care  at  such  a  curve  was 
the  peculiar  prerogative  of  the  Jury  to  deter- 
mine under  such  a  state  of  facts,  while  It 
may  be  the  absolute  law  that  appellee  was 
"not  bound  to  supply  them  (servants)  a 
perfectly  safe  track,  nor  Is  It  bound  to  ex- 
ercise the  highest  degree  of  care  which  a 
very  jskillfui  and  very  careful  expert  In  the 
business  would  exercise  in  supplying  and  car- 
ing for  the  trade."  the  statement  of  such  ab- 
stract propositions  did  not  serve  to  guide 
the  Jury  to  a  proper  verdict,  and  were  calcu- 
lated to  mislead  them  as  to  what  should 
have  been  done  by  appellee  under  the  cir- 
cumstances. It  Is  better  In  all  cases  to  re- 
frain from  the  statement  of  merely  abstract 
propositions  of  law.  and  at  times  it  may  be 
positive  error  to  state  them  to  a  Jnry.  In 
the  case  of  Hargls  v.  Railway,  76  Tex.  19,  12 
S.  W.  963,  a  charge  was  commended  because 
It  contained  no  abstract  pn^osltlons  of  law. 
That  part  of  the  special  charge,  requested 
by  appellee  and  given  by  the  court,  down  to 
where  it  informed  the  Jnry  that  the  duty  of 
appellee  to  Its  employ^  was  discharged  by  the 
exercise  of  ordinary  care,  was  purely  ab- 
stract, and  may  have  misled  the  Jury.  There 
was  no  Issue  as  to  whether  it  was  the  duty 
of  appellee  to  exercise. the  highest  degree  of 
care,  or  that  it  was  Its  duty  to  furnish  a  per- 
fect track,  and  there  was  no  occasion  to  Inr 
terpolate  any  such  abstract  theories  into  the 
case.  We  see  no  other  objections  to  the 
charge.  The  12  miles  was  referred  to  mere- 
ly because  that  was  the  limit  of  speed  at 
which  trains  were  to  be  run  around  the 
curve. 

We  are  of  the  opinion  that  the  evidence  of 
Shackleford  to  the  effect  that  he  told  the 
roadmaster  that  Calk,  the  man  who  claimed 
to  have  Inspected  the  road  as  he  went  over 
It  on  the  hand  car  on  the  day  of  the  accident, 
was  too  inexperienced  to  properly  take  care 
of  "Baxter's  Curve,"  was  inadmissible,  be- 


cause it  was  merely  an  opinion  of  the  wit- 
ness which  was  not  accepted  by  the  road- 
master,  and  It  did  not  tend  to  prove  the  In- 
competency of  Callc  Shackleford  swore  that 
he  was  Incompetent  The  roadmaster  swore- 
that  he  was  competent  Appellee  did  not 
contend  that  if  Calk  was  Incompetent  it  did 
not  know  it  but  the  contention  was  that  be 
was  thoroughly  competent  Knowledge  of  the 
experience  of  Calk  was  not  an  issue  in  the 
case.  The  witness  Reyes  stated  all  he  knew 
about  the  sharpness  of  the  curve,  the  condi- 
tion of  the  rails,  spikes,  and  ties,  and  tbe 
court  properly  excluded  his  opinion  as  to- 
the  curve  being  dangerous.  The  witness  was 
not  shown  to  be  an  expert  In  such  matters, 
and  the  Jnry  could  form  an  opinion  as  to 
the  dangerous  condition  of  the  curve  as  well 
as  the  witness  could.  If  photographs  of 
"Baxter's  Curve"  were  properly  Identified, 
there  could  be  no  good  reason  for  their  re- 
jection. They  would  tend  to  convey  a  better 
impression  to  the  Jury  of  the  location  than 
could  probably  be  done  1^  tbe  descriptions  of 
witnesses.  The  only  Identification  would  be 
that  the  photograph  properly  represented  the- 
scene,  and  that  could  be  sworn  to  by  any  wit- 
ness who  knew  the  fact  Blair  ▼.  Peltaam. 
118  Mass.  421 ;  Turner  v.  Railway,  158  Mass. 
261,  S3  N.  B.  620;  Archer  v.  Railway,  106 
N.  Y.  689,  18  N.  B.  818;  Robhison  v.  City  of 
St  Joseph,  97  Mo.  App.  608.  71  S.  W.  465. 
"It  is  Immaterial  whose  hand  prepared  the 
thing,  provided  It  is  presented  to  the  tribunal 
by  a  competent  witness  as  a  representation 
of  his  knowledge."  Wlgmore,  Br.  Sf  790, 
792,  and  notes.  There  is  no  merit  In  the 
eighth  assignment  of  error.  There  is  noth- 
ing in  the  bill  of  exceptions  Indicating  what 
the  excluded  answer  of  the  witness  Camp- 
bell would  have  been.  This  is  absolutely  nec- 
essary in  a  bill  of  exceptions  taken  to  the  ex- 
clusion of  evidence.  The  court  properly  ex- 
eluded  that  part  of  the  witness  Shackleford's 
testimony  to  the  effect  that  while  engaged  to 
working  on  the  curve  sufficiently  to  keep  it 
In  repair  other  parts  of  the  track  would  get 
in  bad  condition.  It  was  immaterial,  and 
was  not  responsive  to  the  question  asked. 
The  evidence  of  Ellison  as  to  his  having  heard 
of  wrecks  at  Baxter's  Curve  was  hearsay, 
and  was  properly  excluded.  It  may  be  that 
the  proper  objection  was  not  urged  to  the 
evidence,  but  it  was  properly  excluded  any- 
way. The  twelfth  assignment  of  error  aedta 
to  have  this  court  review  the  action  of  the 
court  below  In  admitting  the  opinions  of  cer- 
tain witnesses  as  to  whether  the  track  had 
been  tampered  with  by  trespassers,  wh«a  no 
objection  was  made  to  the  admission  of  the 
evidence,  and  no  bill  of  exceptloos  reserved 
thereto,  merely  because  such  evidence  may 
be  offered  on  another  trial.  This  court  is  too- 
busily  engaged  In  the  consideration  of  ques- 
tions properly  brought  In  the  records  of  cas- 
es to  permit  it,  if  It  so  desired,  to  go  outside 
tbe  record  and  enter  Into  the  discussion  of 
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questions  that  might  iwsslbly  ariae  on  anoth- 
er trial. 

For  the  reasons  given,  the  Judgment  Is  re- 
Tenwd,  and  the  cause  remanded. 


CITT   OF  TEXARKANA  v.   SOUTHWEST- 
ERN TELEGRAPH  Se  TELEPHONE  CO. 

(Court  of  CItU  Appeals  of  Texas.    Not.  80, 
1907.) 

1.  MiTNiciPAi.    Corporations— TJss—RioTTLA.- 
noN— Use  or  Stbkets  vob  Pubfosbs  Otr£b 

THAS   HlOHWATS. 

Under  Bayles'  Ann.  Cly.  St  1897,  art  698, 
providing  that  corporations  created  to  constmct 
and  maintain  magnetic  telegraph  lines  may  set 
their  poles,  piers,  abutments,  wires,  and  other 
fixtnrea  along,  npon,  and  across  any  of  the  pub- 
lic roads,  streets,  and  waters  oi  this  stute  so  as 
not  to  incommode  the  public,  a  telegraph  and 
telephone  company  may  maintain  Its  wires  and 
poles  in  the  streets  of  a  city  subject  to  munici- 
pal regulation  as  to  location  of  polea  and  height 
of  wires  and  obstruction  of  streets  as  provided 
by  articles  702  and  426  and  regardless  of  article 
419,  passed  subseqnent  to  article  698,  giving  city 
councils  the  exclusive  control  over  the  s&eeta, 
alleys,  and  pablic  grounds  and  highways  of  the 
city,  and  to  abate  and  remove  encroachments  or 
obstructions  thereon,  since  repeal  by  implica- 
tion is  not  favored  in  law,  and  statutes  are  al- 
ways so  construed,  if  possible,  that  all  parts  may 
stand. 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  gS  1481,  1482.] 

2.  Tklkobaphb  and  Telephones  —  Mairtb- 
NANCB— Right  to  Use  Stbeets. 

The  power  of  a  dty  council  to  regnlats  the 
disturbance  of  the  surface  of  its  streets  and  al- 
leys aa  against  telephone  companies,  being  con- 
ferred by -the  Legislature,  is  nondelegable;  and 
hence  an  ordinance  requiring  every  person  mak- 
ing any  "improvement  •  •  •  involving  a  dis- 
tnrbanos  of  the  surfaop  of  any  alley,  street  or 
sidewalk  of  this  city,"  'to  obtain  a  permit  there- 
for from  the  city  marshal  if  disturtMuce  is  deem- 
ed necessary,  is  void  at  least  so  far  as  it  allows 
the  city  marshal  to  determine  when  permits  are 
necessary. 

SBd.  Note. — For  cases  in  point  see  Cent.  Dig. 
.  46,  Telegraphs  and  Telephones,  §  6.] 

3.  Appeal  —  Habhless  Esrob  —  Trial  to 
CocBT— Admission  of  Opinion  Evidence. 

In  an  action  by  a  city  to  enjoin  defendant 
telephone  company  from  using  and  occupying 
its  streets  snd  alleys  with  poles,  wires,  etc., 
any  error  in  allowing  a  witness  to  testify  to  his 
conclusion  that  the  poles  as  placed  did  not  in- 
terfere with  public  travel  was  harmless,  where 
the  facts  were  given  on  which  the  conclusion 
was  formed ;  the  trial  liaving  been  by  the  court 
without  a  jury. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  ff  4153,  4186,  4186.] 

Appeal  from  District  Court,  Bowie  Coimty; 
P.  A.  Turner,  Judge. 

Injunction  by  the  city  of  Tezarkana  against 
the  Southwestern  Telegraph  -  &  Telephone 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Modified  and  affirmed. 

Appellant,  a  municipal  corporation  under 
the  general  laws  of  the  state,  as  plalntifl  be- 
low, sought  an  Injimctlon  against  appellee  to 
restrain  it  from  using  ^d  occupying  the 
streets  and  alleys  of  said  city  with  poles, 
wires,  and  other  appliances  used  by  it  In 
the  operation  of  a  local  and  long  distance  tele- 


phone exchange  system,  alleging  that  the  use 
and  occupation  of  its  said  streets  and  alleys 
was  without  Its  consent  and  over  its  protest 
and  In  defiance  of  the  authority  of  its  city 
council.  Appellee  answered,  alleging  that  it 
entered  upon  and  occupies  said  streets  and  al- 
leys by  authority  of  the  statute  laws  of  the 
state  of  Texas,  and  bad  a  right  to  so  use 
them  without  the  permission  or  consent  of  ap- 
pellant, and  prayed  for  an  Injunction  restrain- 
ing appellant  from  removing  Its  poles,  wires, 
etc.,  from  said  streets  and  alleys.  Appellee 
also  attacked  the  validity  of  a  certain  ordi- 
nance relating  to  digging  in  the  streets  which 
appellant  was  seeking  to  enforce  against  it. 
There  was  a  trial  before  the  court  without 
the  intervention  of  a  Jury  and  Judgment  ren- 
dered, refusing  the  relief  prayed  for  by  ap- 
pellant and  granting  that  sought  by  appellee. 

The  findings  of  fact  filed  by  the  trial  court 
are  as  follows: 

"(1)  I  find  that  the  plalntifl  is  a  city  of 
more  than  1,000  and  lees  than  10,000  Inhabit- 
ants, incorporated  under  the  general  laws  of 
the  state  of  Texas  for  the  incorporation  of 
such  cities,  and  that  it  was  incorporated  as 
Buch  city  in  the  year  1877  and  has  existed  as 
such  municipal  corporation  since  said  date 
until  this  time. 

"(2)  That  the  defendant  is  a  corporation 
organized  under  the  laws  of  the  state  of  New 
York,  having  been  Incorporated  in  the  year 
1882,  and  continued  as  such  Incorporation  to 
this  time,  with  authority  to  construct  main- 
tain, and  operate  telegraph  and  telephone 
lines  in  the  states  of  New  York,  Arkansas, 
and  Texas,  and  that  on  September  16,  1899, 
it  filed  its  charter  in  the  office  of  the  Secre- 
tary of  State  of  Texas,  and  complied  with  the 
laws  of  the  state  of  Texas  relating  to  such 
matters,  and  duly  obtained  a  permit  to  do 
business  in  the  state  of  Texas  for  the  pur- 
pose of  telegraphing  and  telephoning,  as  au- 
thorized in  Its  charter. 

"(3)  That  the  said  defendant  during  or  be- 
fore the  year  1887  entered  upon  the  streets 
of  the  city  of  Texarkana,  Tex.,  and  construct- 
ed its  poles,  wires,  and  fixtures  along  and 
over  the  same  and  began  to  do  a  telephoning 
business  furnishing  telephones  for  public  use 
in  said  city,  and  has  continued  to  maintain 
and  operate  said  telephone  system  In  plain- 
tiff city  ever  since  said  time,  and  is  now  so 
conducting  the  same  with  the  knowledge  and 
acquiescence  of  said  city. 

"(4)  -That  in  1888  the  defendant  presented 
to  said  plaintiff  city  council  a  petition  for 
permission  to  place  Its  poles  inside  of  the 
curb  lines  of  the  sidewalks  along  Broad  street 
in  plaintiff  city,  stating'  that  It  had  been 
granted  a  franchise  and  privilege  of  erecting 
its  poles  and  lines  In  said  city,  which  petition 
was  accepted  and  granted  upon  motion  In  the 
council  of  plaintiff  city,  on  May  2,  1898. 

"(6)  That  on  June  6,  1898,  there  were  no 
other  telephone  lines  in  plaintiff  city  except 
the  telephone  lines  of  the  defendant,  and  that 
on  said  June  6,  1898,  plaintiff  cl^  council 
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passed  an  ordinance  requiring  tbe  owners  of 
all  telegraph,  telephone,  and  electric  poles  and 
all  obstructions  of  a  similar  character  In  and 
upon  Broad  street  of  plalntUF  dty  to  be  re- 
moved at  the  expense  of  the  owners  thereof, 
and  placed  within  the  curb  lines  of  the  side- 
walks along  said  street. 

"(6)  That  on  the  6th  day  of  October,  1903, 
plaintiff  city  council  passed  and  adopted,  and 
put  Into  effect,  an  ordinance  providing  that  It 
should  be  unlawful  for  any  person,  firm,  or 
corporation  to  disturb  the  surface  of  any 
street,  alley,  or  sidewalk  In  said  city,  by  dig- 
ging, boring,  cutting,  or  removing  earth  or 
other  surface  without  the  written  consent  of 
the  dty  marshal,  and  providing  a  fine  of  any 
sum  not  less  than  $5  nor  more  than  $100  for 
each  violation  of  the  same,  and  further  pro- 
viding that  the  city  marshal  should  charge 
50  cents  fOr  each  such  permit,  and  collect 
such  sum  and  return  the  same  to  the  city 
treasurer  monthly. 

"(7)  That  on  the  Oth  day  of  February,  1906, 
the  city  council  of  plaintiff  city,  without  no- 
tice to  the  defendant,  duly  passed  and  adopt- 
ed a  resolution  ordering  and  directing  the 
defendant  to  remove  within  10  days  thereaft- 
er from  the  streets  and  alleys  and  hl^waya 
of  Texarkana  all  of  Its  poles,  wires,  and  other 
Incumbrances  on  said  streets,  except  those 
used  solely  and  exclusively  for  the  purposes  of 
long-distance  traffic  and  business,  as  defined 
In  said  resolution,  and  authorizing  and  direct- 
ing the  city  attorney  and  city  marshal  of 
said  dty  to  take  such  steps  and  action  In  or 
out  of  court  to  carry  out  and  make  effective 
such  resolution,  a  certified  copy  of  which  reso- 
lution was  thereafter,  on  the  lOth  day  of  Feb- 
ruary, 1906,  served  on  the  defendant. 

"(8)  I  find  as  a  fact  that  the  defendant, 
tbe  Southwestern  Telegraph  &  Telephone 
Company,  Is  now  using  and  occupying  tbe 
streets,  alleys,  and  highways  of  the  dty  of 
Texarkana,  Tex.,  without  having  a  franchise 
from  the  city  council  of  said  city  therefor, 
and  that  It  baa  never  had  such  franchise  from 
said  dty  conndl,  but  It  has  occupied  the 
streets  of  said  dty  since  1887  with  the  knowl- 
edge and  acquiescence  of  said  dty  conndl. 

"(S)  I  further  find  that  the  plaintiff  by  Its 
officers  Is  threatening  to  enforce  the  ordi- 
nance passed  October  6,  1903t  by  arresting 
and  prosecutlog  the  agents  and  employes  of 
defendant  If  th^  attempt  to  set  poles  in  tbe 
streets  of  plaintiff. 

"(10)  I  find  that  the  poles  of  defendant  are 
set  with  proper  care  and  poles  of  good  mate- 
rial, and  they  do  not  Incommode  the  use  of 
said  streets  In  any  manner." 

F.  M.  Ball,  City  Atty.,  H.  W.  Vanghan,  and 
RoUln  W.  Rodgers,  for  appellant  McLaurln 
&  Wozencraft  and  Hart,  Mahaffey  &  Thomas, 
for  appellee. 

SPEER,  J.  (after  stating  the  facts  as 
above).  We  adopt  the  trial  court's  findings 
of  fact,  and  proceed  to  determine  whether 
'or  not  they  authorize  the  Judgment  rendered. 


A  solution  of  the  most  vexed  question  pre- 
sented on  the  appeal  depends  upon  the  con- 
struction of  the  statutes  authorizing  magnetic 
telegraph  lines  to  occupy  the  public  roads, 
streets,  etc..  In  this  state  on  the  one  hand, 
and  that  granting  to  the  city  council  of  in- 
corporated cities  and  towns  the  exclusive 
control  and  power  over  the  streets,  alleys, 
etc,  of  the  dty,  on  the  other  hand.  Article 
698,  Sayles'  Ann,  (31v.  St  Tex.  1897,  reads: 
"Corporations  created  for  the  purpose  of  con- 
stractlng  and  maintaining  magnetic  telegrapb 
lines  are  authorized  to  set  their  poles,  piers, 
abutments,  wires  and  other  fixtures  along, 
upon  and  across  any  of  the  public  roads, 
streets  and  waters  of  this  state,  in  sndi 
manner  as  not  to  incommode  the  public  in 
the  use  of  such  road,  streets  and  waters." 
It  has  been  held  by  our  Supreme  Court  that 
the  term  "magnetic  telegraph  lines"  contain- 
ed in  the  above  article  is  broad  enough  to. 
and  does,  inclnde  telephone  lines;  the  latter 
being  but  another  method  of  accomplishing 
the  one  purpose — the  transmission  of  mes- 
sages by  electrldty.  S.  A.  &  A.  P.  Ry.  (3o. 
V.  S.  W.  Tel.  &  Tel.  Co.,  98  Tex.  313,  65  8. 
W.  117,  49  I<.  R.  A.  450,  77  Am.  St  Rep.  884. 
This  decision  appears  to  be  well  sustained 
by  the  authorities  elsewhere.  By  article 
419,  Sayles'  Ahn.  Ov.  St  Tex.  1897,  an  en- 
actment subsequent  In  point  of  time  to  the 
artide  above  quoted,  tbe  city  council  of  a 
town  or  dty  Incorporated  under  the  general 
statute  is  declared  "to  have  tbe  exclusive 
control  and  power  over  the  streets,  alleys 
and  public  grounds  and  highways  of  the 
dty,  and  to  abate  and  remove  encroachments 
or  obstructions  thereon.  *  •  •"  It  Is  by 
virtue  of  this  article  that  appellant  asserts 
its  right  to  oust  appellee  from  its  streets 
and  alleys.  In  arriving  at  the  legislative  in- 
tent &8  expressed  In  the  two  articles  quoted, 
it  Is  well  to  consider  one  or  two  other  artldes. 
Article  702  provides:  "The  corporate  aur 
thoritles  of  any  clt7,  town  or  village  through 
which  the  line  of  any  telegraph  corporation  Is 
to  pass,  may  by  ordinance  or  otherwise  sped- 
fy  where  the  posts,  piers  or  abutments  shall 
be  located,  the  kind  of  posts  that  shall  be 
used,  the  height  at  which  the  wires  shall  be 
run,  and  such  company  shall  be  governed  by 
the  regulations  thus  prescribed;  and  after 
erection  of  said  telegraph  lines  the  corporate 
authorities  of  any  dty,  town  or  village  shall 
have  power  to  direct  any  alteration  in  the 
erection  or  location  of  said  posts,  piers  or 
abutments,  and  also  in  the  height  at  which 
tbe  wires  shall  run,  having  first  given  sucti 
company  or  Its  agents  opportunity  to  be 
heard  In  regard  to  such  alteration."  Article 
426,  further  defining  the  powers  of  dty 
councils,  empowers  them  "to  prevent  the  In- 
cumbering of  the  streets,  alleys,  sidewalks 
and  public  grounds  with  carriages,  wagons, 
carts,  backs,  buggies,  or  any  vehicle  what- 
soever, boxes,  lumber,  timber,  fire  wood, 
posts,  awnings,  signs,  or  any  other  substance 
or  material  whatever,  or  in  any  other  manner 


Digitized  by  VjOOQIC 


Tex.) 


CITY  or  TBXARKANA  ▼.  80UTHWESTBBN  TSL.  ft  TEL.  CO. 


917 


whatever,"  etc.  It  is  a  rule  of  construction 
too  familiar  to  admit  of  the  citation  of  au- 
thorities that  statutes  are  to  be  so  construed. 
If  possible,  as  that  all  parts  may  stand.  It 
Is  still  another  rule,  equally  as  familiar,  that 
repeals  by  Implication  are  not  favored  in 
law.  Applying  those  rnles  to  the  present 
case  we  have  no  dlfHculty  In  reaching  the  con- 
clusion that  the  Legislature  did  not  intend 
by  granting  to  city  councils  the  exclusive 
control  of  streets,  alleys,  and  public  grounds 
within  their  corporate  limits  to  set  at  naught 
the  authority  previously  given  by  it  to  tele- 
graph and  telephone  lines  to  occupy  such 
highways  with  their  poles,  piers,  wires,  etc. 
The  public  highways  of  the  state,  Including 
even  the  streets  and  alleys  within  incorporat- 
ed towns  and  cities,  belong  to  the  state,  and 
the  supreme  power  to  regulate  and  control 
them  is  lodged  with  the  people  through  their 
representatives — the  Legislature.  Whatever 
power  of  control  Is  lodged  In  the  dty  council 
Is  delegated  by  the  Legislature.  When  we 
consider  the  nature  of  the  business  of  tele- 
graph and  telephone  lines  in  this  busy  com- 
mercial age,  we  have  a  most  cogent  reason 
for  the  Legislature  declining  to  commit  to 
the  arbitrary  control  of  the  municipalities 
throughout  the  state  the  use  by  such  compan- 
ies of  the  public  streets  and  alleys.  These 
companies  are  not  primarily  of  local  concern, 
affecting  only  the  Inhabitants  of  the  towns 
and  cities  through  which  they  pass,  but  th^ 
essentially  concern  the  public  at  large,  in 
that  they  furnish  quick  and  cheap  means  of 
communication  between  all  points  throughout 
the  country,  by  which  a  very  large  percent- 
age of  the  business  of  the  country  is  trans- 
acted. In  other  words,  the  business  Is  such 
a  one  as  calls  for  the  exercise  of  state  regu- 
lation rather  than  the  delegated  power  of 
municipal  control.  To  Interpret  article  419 
as  appellant  asks  is  to  hold  that  article  698 
has  been  repealed  by  implication,  and  that 
cities  and  towns  Incorporated  under  the  gen- 
eral statutes  of  Texas,  which  as  matter  of 
fact  would  Include  nearly  all  of  the  cities 
and  towns  within  the  state,  would  have  the 
power  to  exclude  entirely  telegraph  and  tele- 
phone companies  from  occupying  the  streets 
and  alleys  of  such  cities  and  towns.  A  thing 
so  fraught  with  evil  consequences  to  the  pub- 
lic convenience  at  large  was  certainly  never 
contemplated  by  the  Legislature.  On  the 
other  hand,  to  construe  the  article  conferring 
"exclusive  control"  upon-  the  city  councils  to 
mean  that  the  power  thus  conferred  is  to 
be  exercised  and  limited  to  the  manner  point- 
ed out  in  articles  702  and  426,  and  subordin- 
ate to  that  conferred  by  article  698,  permits 
every  article  of  the  statute  to  stand  as  the 
embodiment  of  legislative  decree,  and  Is  we 
think  the  only  correct  interpretation  to  be 
Indulged.  Michigan  TeL  Co.  v.  City  of  Ben- 
ton Harbor,  121  Mich.  612,  80  N.  W.  386,  47 
L.  B.  A.  104. 

We  are  also  of  opinion  that  the  trial  court 
did  not  err  in  holding  void  the  city  ordinance 


attacked  by  appellee.  Section  2  of  said  or- 
dinance reads:  "It  shall  be  the  duty  of 
every  person.  Arm  or  corporation,  when  it 
may  become  necessary  to  any  needed  im- 
provement by  such  person,  firm  or  corpora- 
tion. Involving  a  disturbance  of  the  surface 
of  any  alley,  street  or  sidewalk  of  this  city, 
to  make  application  to  the  city  marshal  for  a 
permit  to  disturb  said  street  (stating  the 
place  or  places  to  be  disturbed  by  digging, 
cutting,  removing,  etc.,  the  time  required  for 
said  work,  and  the  extent  of  said  work),  and 
it  shall  be  the  duty  of  the  dty  marshal  to 
issue  (to  such  person,  firm  or  corporation), 
such  permit  when  the  same  is  deemed  neces- 
sary (charging  therefor  the  sum  of  fifty  cents 
for  each  permit,  which  shall  be  paid  to  the 
city  marshal  in  cash-  before  the  permit  is 
issued)."  Conceding  that  the  power  to  regu- 
late the  disturbance  of  the  surface  of  streets 
and  alleys  in  appellant  city  as  against  tele- 
phone companies  rested  in  its  city  council, 
that  power,  as  already  pointed  out,  was  a 
power  conferred  upon  it  by  the  Le^slature, 
and  one  which  could  not  be  again  delegated 
to  another,  as  in  the  present  Instance  to  the 
city  marshal.  The  ordinance,  appears  to 
clothe  the  city  marshal  with  authority  to  is- 
sue permits  when  the  same  were  deemed 
necessary,  and  to  permit  that  officer  to  de- 
termine whether  or  not  such  necessity  exist- 
ed. To  this  extent  at  least  the  ordinance  was 
void.  O.,  C.  &  8.  F6  Ry.  Co.  v.  Rlordan  (Tex. 
Civ.  App.)  22  S.  W.  519 ;  Bennison  v.  City  of 
Galveston,  18  Tex.  Civ.  App.  20,  44  S.  W.  613. 
The  judgment,  as  entered,  perpetuating  the 
Injunction  against  the  enforcement  of  this  or- 
dinance, however,  is  very  broad  in  Its  terms, 
and  possibly  capable  of  the  interpretation 
that  it  excludes  appellant  from  exercising 
the  rights  conferred  by  article  702  of  the 
statutes  above  set  out ;  and  to  this  extent  the 
judgment  will  be  reformed  or  modified. 

No  reversible  error  Is  shown  in  the  court's 
action  in  permitting  witnesses  to  testify  that 
appellee's  poles  were  so  placed  In  the  streets 
as  not  to  Interfere  with  the  public  travel; 
since,  if  this  embodied  a  conclusion  of  the 
witnesses,  as  contended  by  appellant,  yet,  the 
trial  having  been  before  the  court  without  a 
jury  and  the  witnesses  having  detailed  all 
of  the  facts  upon  which  they  reached  such 
conclusion,  no  harm  could  have  resulted  from 
the  ruling.  From  this  It  would  also  follow 
that  the  court's  finding  that  appellee's  poles 
and  wires  were  so  set  and  strung  as  not  to 
Incommode  the  public  In  the  use  of  the 
streets,  etc.,  is  supported  in  the  testimony. 
But,  after  all,  this  was  not  a  real  Issue  In 
the  case,  since  the  action  by  the  city  was 
not  one  asserting  its  statutory  right  to  reg- 
ulate the  use  and  occupation  of  its  streets, 
but  one  to  oust  appellee  entirely  because  It 
had  obtained  no  franchise  authorizing  such 
use  and  occupation. 

We  find  no  error  in  the  judgment,  and, 
with  the  modification  above  Indicated,  It  is 
affirmed. 
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(Court  of  Civil  Appeals  of  Texas.     Dec.  11, 
1907.     Behearing  Denied  Jan.  15.  1908.) 

1.  MoNOPOuxs— AonoR  FOB  PbnaXiTiks— In* 

SXBUOTIONB. 

In  an  action  b7  the  state  against  a  Mis- 
souri corporation  doing  business  in  the  state 
for  violating  the  anti-trust  act'  of  March  81, 
1903  (Laws  1903,  p.  119,  c.  94),  defining  and 
punishing  the  combination  of  coriwrations  ef- 
fected with  a  view  of  lessening  competition, 
etc.,  an  instruction  that,  if  a  New  Jersey  cor- 

S oration  acquired  a  majority^  of  the  stoclE  of 
efendant  and  effected  a  combination  of  the  two 
corporations  for  the  purpose  of  preventing  com- 
petition in  Texas,  a  verdict  for  the  state  was 
authorized  for  the  penalty,  for  each  day  de- 
fendant remained  a  part;  to  the  combination, 
was  not  misleading,  as  leading  the  jury  to 
believe  that  they  could  °  find  against  defendant, 
regardless  of  whether  it  bad  any  knowledge  of, 
participated  witli,  or  aided  the  New  Jersey  cor- 
poration in  its  wrongful  conduct. 

2.  APPEAIr— Habiojcss  Bbbob— E^boheoub  Ik- 

STBUCTIONS. 

Where,  in  an  action  by  the  state  against 
a  foreign  corporation  for  violations  of  the  anti- 
trust act  of  March  81,  1903  (Laws  1903,  p. 
119,  c.  94),  the  jury  found  that  tlie  corporation 
had  violated  certain  provisions  of  the  act  and 
imposed  but  one  penalty  for  each  day's  viola- 
tion, the  error  in  a  charge  submitting  an  irau* 
of  another  violation  was  not  ground  for  re- 
versal, since  a  verdict  in  favor  of  the  corpora- 
tion on  such  issue  would  not  change  the  result. 

8.  Statutes— Definitkresb — Validity. 

The  anti-trust  acts  of  May  25,  1899  (Laws 
1899,  p.  246,  c.  146).  and  March  31,  1903  (Iaws 
1903,  p.  119,  c.  94),  prohibiting  any  corpora- 
ti<m  becoming  a  party  to  any  understanding  with 
any  other  corporation  to  regulate  the  price  in 
the  state  of  any  article  of  merchandise,  etc, 
defining  a  trust  as  a  combination  to  restrict 
commerce,  fix  the  price  of  commodities,  lessen 
competition,  etc.,  and  defining  a  monopoly  as  a 
combination  of  two  or  more  corporations,  with 
a  view  of  stifling  competition,  etc.,  are  not  in- 
definite and  uncertain,  and  are  valid. 

4.  PKNAI.TIE8— Actions— FoBif  or  Remedt. 

An  action  of  debt  lies  for  the  recovery  of 
statutory  penalties,  where  the  statute  does  not 
require  a  resort  to  criminal  prosecutions  for 
their  enforcement,  though  it  does  not  direct  any 
metliod  of  enforcement. 

[Bd.  Note.— For  cases  in  point,  see  (Sent.  Dig. 
vol.  39,  Penalties,  {§  13-15^ 

6.  M0WOP0LIE8— Action   fob  Penalty— "Of- 

WiNSK"— "Shit." 

In  an  action  by  the  state  for  penalties  im- 
posed by  the  anti-trust  act  of  May  25,  1899 
(Laws  1899,  p.  246,  c  146),  and  March  31, 
1903  (Laws  1903,  p.  119,  c.  94),  declaring  that 
corporations  violating  the  act  shall  be  guilty, 
and,  when  convicted,  shall  be  subject  to  penal- 
ties recoverable  by  "suit"  where  the  "offense" 
is  committed,  is  not  a  criminal  prosecution, 
within  Code  Cr.  Proc.  1895.  art.  219.  prescrib- 
ing the  time  for  the  institution  of  criminal 
prosecutions,  but  is  a  civil  suit ;  the  word  "of- 
fense" having  reference  to  violations  of  the  acta, 
and  not  being  equivalent  to  the  words  "felony" 
or  "misdemeanor,"  and  the  word  "suit"  being 
generally  used  to  designate  a  civil  case,  and  limi- 
tation is  not  available  as  defense. 

[EJd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4915-4917;  toL  7,  pp. 
6769-6778;    voU  8,  pp.  7736,  7809.] 

6.  Saics— Statutes. 

The  penalties  imposed  by  the  anti-trust  act 
of  Ma^  25,  1899  (Laws  1899,  p.  240,  c.  146), 
providing  tnat  any  corporation  violating  any  of 


tti  provisions  shall  forfeit  not  less  than  $200 
nor  more  than  $5,000  for  every  offense,  and  that 
each  day  such  corporation  continues  to  violate 
any  of  its  provisions  shall  be  a  sepcuate  of- 
fense, are  not  indefinite,  but  are  enforceable  by 
civil  action,  as  authorized  by  the  act 

7.  Same— Limitations. 

Though  the  anti-trust  acts  of  May  25,  1809 
(Laws  1^,  p.  246,  c.  146),  and  March  31,  1903 
(Laws  1903,  p.  119,  c.  94),  create  misdemeanors, 
which  must  be  prosecuted  in  two  years  or  tbej- 
will  be  barred,  tne  penalties  recoverable  by  dvil 
action  are  not  barMd  in  two  years.  The  Penal 
Code  and  the  Code  of  Civil  Procedure  deal  ex- 
clusively with  criminal  cases,  and  civil  and  czim- 
inal  cases  are  essentially  different. 

8.  Cbiminal  Law— Offenses— "Felont." 

An  offense  punishable  by  Imprisonment  in 
the  i>enitentiary,  absolutely  or  in  the  alterna- 
tive, is  a  felony. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §{  20-31. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2786-2744;    vol.  8,  p.  7662.] 

9.  Penalties— ACTIONS— Limitations. 

A  civil  action  by  the  state  for  the  penal- 
ties imposed  by  the  anti-trust  act  of  March  31, 
1003  (Laws  1903,  p.  119,  c.  94),  la  not  barred 
in  three  years,  though  a  criminal  prosecution  for 
a  violation  thereof,  punishable  by  imprisonment 
in  the  penitentiary  as  an  alternative  pnnisb- 
ment,  is  barred  in  three  years,  under  Code  (3r. 
Proc.  1805,  art  21& 

10.  Ldotatioh  or  Aonoira— lioaxAxioHS  ^m 
AaAiNST  State. 

Limitations  do  not  run  against  the  state, 
unless  so  expressly' enacted. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  33,  Limitation  of  Actions,  ||  86-39.] 

11.  Monopolies  — PKHALTHS—AonoNs— Lcm- 

ITATIONB. 

An  acticn  by  the  state  for  the  penaltieB  im- 
posed by  the  anti-trust  acts  of  May  25,  1899 
Oaws  1899,  p.  246,  c  146),  and  March  81, 
1903  (Laws  1903,  p.  119,  c.  94),  is  brought  to 
protect  the  public  rights,  and  promote  and  es- 
tablish public  policy,  and  the  two  and  four  year 
statute  of  limiiations,  embodied  in  the  Uensed 
Statutes,  has  no  application  on  the  theory  that 
the  suit  is  an  action  of  debt  only. 

12.  Penalties— BUBDEH  of  Pboof— Pekpohd- 

EBANOK  OF  EVIDENOE. 

The  state,  in  an  action  by  It  for  the  re- 
covery of  a  statutory  penalty,  need  prove  ita 
case  only  by  a  preponderance  of  the  evidence. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  PenaltieB,  |  32.] 

13.  CoNSTiTtrrioNAL  Law  —  Bqual  Pbotbo- 

TION  OF  THE  LAW— CLASS  LEGISLATION. 

Act  May  27,  1899  CLaws  1899,  p.  282.  & 
153),  maicing  it  lawful  tor  persons  enpiged  in 
labor  to  form  trade  unions,  but  declaring  that 
the  act  shall  not  apply  to  combinations  of  cap- 
ital formed  to  limit  the  production  or  consump- 
tion of  products  or  in  restraint  of  trade,  etc., 
does  not  ingraft  exemptions  on  the  anti-trust 
act  of  May  25,  1899  (Laws  1899,  p.  246,  c  146). 
and  does  not  render  the  same  unconstitutionaL 

14.  MoTJofoLiES — Statutes— Repeal/— Effect. 
Tlie  proviso  in  the  an tl- trust  act  of  March 

81.  1U03  (I^WB  1903,  p.  119,  c.  94),  chat  nothinc 
there! Q  shall  affect  any  Hgbts  of  the  state  to 
recover  "ppoaltics  or  forfeit  charters  of  domestic 
corpcnittnriA,  or  prohibit  foreign  coriioratloiia 
from  iloin?  buaincas  in  the  statti.  Cor  acts  com- 
mitted btfforu  tliis  act  took  effect,"  preaervea 
what'vrT  riclits  tbe  ptAte  bad  under  the  anti- 
trust aQt  nf  Mny  25,  1899  flAws  1899.  p.  246,  c. 
146),  iiii:liidiiig  Lbe  right  to  sue  for  (he  penaltiea 
prescribed  by  that  act  and  to  recover  the  amount 
thereof,  though  the  act  of  1003  diminisliaa  sw^ 
penalties. 
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10.  Statutes  —  Corstruction— Icoislativx 

IimiiT. 

In  ooDBtrainE  written  lawa,  courts  are  not 
tM>nnd  by  roles  of  grammar,  ana  may  disregard 
them  to  give  effect  to  manifest  legislative  Intent 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  44,  Statutes,  S  268.] 

16.  PxNALTixs — Excessive  Pbraltixs. 

A  verdict  against  a  corporation  for  viola- 
tions of  the  anti-trust  acts  of  May  25,  1899 
(Laws  1899,  p.  246,  c  146),  and  March  SI.  1903 
(Laws  1903.  p.  119,  c.  94),  for  $1,623,900  for 
▼lolations  of  the  act  of  1899  for  1,033  days  and 
for  violations  of  the  act  of  1908  for  1,488 
daya,  is  not  excessive. 

17.  MoNOFOuxs— Statutes— VioiiAiiona. 

A  Missouri  corporation,  which,  after  ob- 
taining a  permit  to  do  business  in  Texas,  be- 
comes a  party  to  an  understanding  with  a  New 
-Jersey  corporation  to  create  a  monopoly,  control 
the  price  of  petroleum  oil,  and  prevent  compe- 
tition in  its  sale  in  a  large  and  specified  ter- 
ritory, including  Texas,  violates  the  anti-trust 
acts  of  May  25,  1899  (Laws  1899,  p.  246,  ft 
146),  and  March  31,  1903  (Laws  1903,  p.  119, 
c  94),  so  far  as  the  agreement  relates  to  the 
state,  though  the  agreement  may  not  have  been 
made  tlierein. 

Key,  J.,  dissenting  in  part. 

Appeal  from  District  Conrt,  Travis  Ooun- 
ty;  V.  L.  Brooks,  Judge. 

Action  by  the  state  against  the  Waters- 
Pierce  Oil  Company.  From  a  Judgment  for 
plaintur,  defendant  appeals.    Affirmed. 

See  106  S.  W.  826. 

This  case  involves  alleged  violations  of  the 
anti-trust  laws  of  this  state,  and  as  the  charge 
of  the  able  Judge  who  tried  the  case  suffi- 
ciently states  the  nature  of  the  suit  as  It  was 
submitted  to  the  Jury,  and  correctly  defines 
the  provisions  of  the  anti-trust  statutes  ap- 
plicable to  the  case,  and  states  the  issues 
that  were  decided  by  the  Jury,  it  Is  deemed 
proper  to  set  out  the  charge  in  full,  which . 
Is  as  follows: 

"Gentlemen  of  the  Jury,  In  this  case  the 
state  of  Texas,  as  plaintiff,  has  sued  the 
Waters-Pierce  Oil  Company,  a  private  corpo- 
ration chartered  under  the  laws  of  the  state 
of  Missouri  and  doing  business  in  Texas  by 
virtue  of  a  penult  issued  to  It  by  the  state 
of  Texas  on  May  31,  1900,  as  defendant,  to 
cancel  said  permit  and  to  recover  penalties 
for  violations  of  the  anti-trust  laws  of  Texas, 
which  the  state  alleges  the  defendant  has 
committed  on  each  and  every  day  from  May 
Si,  1900,  to  April  29,  1907.  The  state  alleges 
that  on  or  about  January  1,  1870,  John  D. 
Rockefeller,  John  D.  Archbold,  H.  H.  Rogers, 
Henry  M.  Flagler,  and  a  number  of  other 
persons  conceived  the  scheme  of  monopollE- 
Ing  and  controlling  the  business  of  refining, 
transporting,  and  selling  petroleum  and  the 
products  thereof  throughout  the  United 
States,  including  the  state  of  Texas,  and  that 
said  persons  to  that  end  and  for  that  purpose 
entered  Into  a  conspiracy  among  themselves 
and  with  other  individuals  and  corporations, 
including  the  defendant  corporation,  which 
conspiracy  the  state  alleges  continued  in  force 
and  effect  from  the  date  of  its  formation 
until  tlw  date  of  the  filing  of  fbe  state's  sec- 


ond amended  petition  in  this  case;  and  the 
state  further  alleges  that  in  pursuance  of 
said  alleged  conspiracy  the  defendant  has 
done  various  acts  and  entered  into  various 
agreements  which  constitute  violations  of  the 
anti-trust  laws  of  Texas.  The  state  further 
alleges  that  the  defendant's  predecessor,  the 
Waters-Pierce  Oil  Company,  Incorporated  In 
1878,  on  or  about  the  6th  day  of  October,  1894, 
entered  Into  a  contract  with  the  Eagle  Re- 
fining Company,  A.  W.  Clem,  and  certain 
other  individuals  named  in  Its  petition,  by 
the  terms  of  which  defendant  acquired  the 
property  of  said  Eagle  Refining  Company, 
situated  in  the  city  of  Dallas,  Tex.,  and  the 
right  to  operate  its  business  under  the  name 
of  the  said  Eagle  Refining  Company.  It  fur- 
ther alleges  that  the  defendant  did,  subse- 
quent to  May  31,  1900,  operate  said  Bagle  Re- 
fining Company  and  maintain  the  plant  there-, 
of  at  Dallas  as  an  apparently  competing  con- 
cern for  various  purposes  prohibited  by  the 
anti-trust  laws.  The  state  further  alleges 
that  in  the  year  1896  the  defendant's  said 
predecessor  bought  out  the  business  of  the 
Texas  Oil  &  Gasoline  Company  and  of  one 
Roy  Campbell,  who  were  at  that  time  doing 
business  in  the  city  of  San  Antonio,  Tex.,  and 
elsewhere,  and  entered  into  contracts  and 
agreements  with  the  said  Texas  Oil  &  Gasoline 
Company  and  Roy  Campbell  whereby  said 
Texas  Oil  &  Gasoline  Company  was  thereaft- 
er to  be  operated  under  said  name  by  defend- 
ant as  an  apparently  competing  concern  with 
defendant  at  San  Antonio  in  the  sale  of  the 
products  of  petroleum.  It  further  alleges  that 
said  Texas  Oil  &  Gasoline  Company  was  oper- 
ated by  defendant  as  a  concern  apparently 
competing  with  it  at  San  Antonio  subsequent 
to  May  31,  1900,  for  various  purposes  in  viola- 
tion of  the  anti-trust  laws  of  the  state.  For 
full  particulars  of  the  state's  allegations  you 
are  referred  to  its  second  amended  original 
petition. 

"The  defendant  denies  all  and  singular  the 
allegations  of  the  state,  and,  in  addition  to 
various  of  her  special  defenses,  pleads  spe- 
cially that,  if  It  has  entered  into  any  of  the 
agreements  or  committed  any  of  the  acts  al- 
leged by  the  state,  none  of  same  constitute 
violations  of  the  anti-trust  laws  of  Texas, 
because  said  agreements  were  made  and  said 
acts  done  (If  at  all)  solely  with  reference  to 
subjects  of  Interstate  commerce.  For  full 
particulars  of  defendant's  allegations,  you  are 
referred  to  its  third  amended  original  answer. 

"As  the  law  of  the  case  you  are  Instruct- 
ed as  follows,  viz: 

"(1)  The  burden  of  proof  rests  upon  the 
state  to  establish  the  affirmative  of  the  is- 
sues which  win  hereafter  be  submitted  in  this 
charge  for  your  consideration  by  a  preponder- 
ance of  the  evidence,  and  you  will  find  in  fa- 
vor of  the  defendant  on  each  issue  so  submit- 
ted for  your  consideration,  except  such  Is- 
sue or  issues,  if  any,  as  you  find  that  the 
state  has  established  by  a  preponderance  of 
the  evidence;  and  you  will  return  a  general 
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verdict  for  the  defendant  unleea  yon  find  that 
the  state  has  established  by  a  preponderance 
of  the  evidence  some  combination  or  combina- 
tions of  facts  which  will  entitle  it  to  recover 
under  the  law  as  it  is  given  you  in  charge  by 
tlie  court. 

"(2)  The  statute  known  as  the  antl-tmst 
law  of  1899  was  In  force  on  May  31, 1900,  and 
thereafter  remained  continuous  in  force  un- 
til March  31,  1903.  For  the  purposes  of  this 
charge  you  are  instructed  that  this  act  made 
It  unlawful  for  any  corporation  transacting 
or  conducting  any  kind  of  business  in  tliia 
state  to  enter  into  or  become  a  party  to  any 
agreement  or  understanding  with  any  other 
corporation  or  Individual  to  fix  or  regulate 
the  price  in  Texas  of  any  article  of  man- 
ufacture or  mercliandise  or  to  control  or  lim- 
it in  Texas  the  trade  In  any  article  of  man- 
.ufacture  or  merchandise.  You  are  further 
Instructed  that  said  statute  also  made  it  un- 
lawful for  any  corporation  transacting  or 
conducting  any  kind  of  business  in  this  state 
to  bring  about  or  permit  any  union  or  com- 
bination of  its  capital,  property,  trade  or 
acts  with  the  capital,  property,  trade,  or 
acts  of  any  other  person  or  corporation, 
whereby  the  price  In  Texas  of  any  article  of 
manufacture  or  merchandise  would  be  fix- 
ed or  sought  to  be  fixed,  regulated  or  sought 
to  be  regulated,  or  whereby  the  price  in 
Texas  of  any  article  of  manufacture  or  mer- 
chandise would  be  reasonably  calculated  to 
be  fixed  or  regulated,  or  whereby  the  trade 
in  such  article  of  manufacture  or  merchan- 
dise in  Texas  would  be  sought  to  be  control- 
led or  limited,  or  would  be  reasonably  cal- 
culated to  be  controlled  or  limited.  The  stat- 
ute known  as  the  anti-trust  law  of  1903  be- 
came effective  on  March  31,  1903,  and  has 
since  continued  In  force.  For  the  purposes 
of  tills  charge  you  are  instructed  that  tMs 
statute  defines  a  trust  to  be  a  combination 
of  capital,  skill,  or  acts,  by  two  or  more  per- 
sons, firms,  corporations,  or  associations  of 
persons,  or  either  two  or  more  of  them,  for 
either,  any,  or  all  of  the  following  purposes, 
Tlz:  (1)  To  create  or  which  may  tend  to 
create  or  carry  out  restrictions  in  trade  or 
commerce  in  Texas,  or  to  create  or  carry  out 
restrictions  in  the  free  pursuit  in  Texas  of 
any  business  authorized  or  permitted  by  the 
laws  of  this  state ;  (2)  to  fix,  maintain,  or  in- 
crease the  price  of  merchandise  in  Texas; 
(8)  To  prevent  or  lessen  competition  in  Texas 
In  the  sale  of  merchandise;  (4)  to  abstain 
from  engaging  in  business  or  in  the,  sale  of 
merchandise  In  Texas,  or  any  portion  thereof. 
Said  statute  of  1903  further  defines  a  monop- 
oly to  be  a  combination  or  consolidation  of 
two  or  more  corporations  when  effected  in  any 
of  the  following  methods,  vis :  (1)  When  the 
direction  of  the  affairs  of  two  or  more  corpo- 
rations is  in  any  manner  brought  under  the 
same  management  or  control  for  the  purpose 
of  producing,  or  where  such  common  manage- 
ment or  control  stends  to  create,  a  trust  as 
above  defined.    (2)  When  any  corporation  ac- 


quires the  sliares  or  certificates  of  stock,  fran- 
chise, or  other  rights,  or  the  physical  prop- 
erties or  any  part  thereof  of  any  other  cor- 
poration, for  the  purpose  of  preventing  or 
lessening,  or  where  the  effect  of  such  acquisi- 
tion tends  to  affect  or  lessen,  competition, 
whether  such  acquisition  is  accomplished  di- 
rectly or  through  the  instrumentality  of  trus- 
tees or  otherwise. 

"(3)  Oil,  all  other  products  of  petroleum, 
and  goods,  wares,  or  merchandise  of  any 
character  which  the  defendant  or  its  agents 
may  have  purchased  or  acquired  in  any  man- 
ner outside  of  the  state  of  Texas  and  caused 
to  be  transported  to  its  agents  or  others  with- 
in the  state,  are  the  subjects  of  interstate 
commerce  when  they  enter  this  state,  and  so 
remain  until  such  commodities  are  removed 
from  the  original  tanks,  vessels,  or  otb^ 
packages  in  which  they  are  imported  Into 
the  state  and  become  mixed  with  the  common 
mass  of  property  of  similar  character  In  this 
state.  The  anti-trust  laws  of  Texas  have  no 
reference  to  agreements  or  pools  or  arrange- 
ments of  any  character  concerning  subjects 
of  interstate  commerce,  and  no  agreement, 
pool,  or  other  arrangement,  if  any,  wMch  the 
defendant  may  have  entered  into  with  refer- 
ence to  the  sale  of  any  subject  of  interstate 
commerce,  can  be  considered  by  yon  as  violat- 
ing any  anti-trust  law  of  Texas.  But  neither 
oil  purchased  by  the  defendant  from  the  Cor- 
sicana  Refinery  or  elsewhere  in  Texas,  nor 
other  merchandise  purchased  by  defendant  at 
points  In  Texas,  nor  such  oil  or  other  mer- 
chandise purchased  by  defendant  at  points 
outside  the  state  and  transported  into  the 
state,  and  removed  from  the  original  pack- 
ages or  vessels  in  which  it  was  brought  into 
the  state,  and  mingled  with  other  property  of 
similar  character  in  the  state,  is  the  subject 
of  interstate  commerce,  but,  on  the  contrary^ 
is  the  subject  of  local  commerce,  and  any 
agreement  or  pool  or  arrangement  entered 
into  by  defendant  with  reference  to  such 
property,  or  the  sale  thereof,  if  any  such  sale 
there  were,  would  be  unlawful,  if  in  viola- 
tion of  the  anti-trust  laws  of  this  state. 

"(4)  A  oori>oration  such  as  defendant  can 
only  act  through  its  agents  and  servants: 
but  such  a  corporation  Is  not  liable  for  all  of 
the  acts  of  its  agents  or  servants.  It  is  li- 
able, however,  for  the  acts  done  in  the  scope 
of  theh:  employment  and  agency,  and  is  also 
liable  for  the  acts  of  its  agents  which  it  has 
authorized  such  agents  to  perform ;  and  it  is 
also  liable  for  the  unauthorized  acts  of  Its 
agents,  if  any,  which  have  been  knowingly 
acquiesced  in  or  ratified  by  the  governing 
body  of  said  corporation. 

"(5)  Much  evidence  has  I>een  introduced 
before  you  relating  to  the  doings  and  agree- 
ments of  the  agents  of  corporations  other 
than  defendant,  and  to  the  doings  and  agree- 
ments of  defendant's  predecessor's  agents 
prior  to  June  1,  1900,  and  to  the  doings  and 
agreements  of  defendant's  agents  and  the 
agents  of  other  corporations  outside  the  state 
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of  Texas,  and  to  the  doings  and  agreements 
of  indlvldoals  both  prior  and  subsequent  to 
Jnne  1,  1900,  and  both  outside  and  within 
the  state  of  Teza&  None  of  this  evidence  Is 
competmit  or  can  be  considered  by  you 
against  the  defendant,  except  within  the  lim- 
itations and  for  the  purposes  hereinafter  stat- 
ed, viz. :  If  you  find  from  a  preponderance  of 
the  other  evUaaoa  In  the  case,  Independent  of 
all  declarations  or  statements  made  by  any 
];>er8on  or  persons,  except  their  evidence  giv- 
en wfaUe  testifying  by  deposition  or  personal- 
ly as  witnesses  on  the  trial  of  this  case,  that 
on  Jane  1,  1900,  there  was  formed  or  existed 
an  agreement  between  the  governing  oflScers 
of  defendant  and  the  governing  officers  of 
any  of  the  other  corporations  alleged  In  the 
state's  petition  to  be  co^xmsplrators  with  de- 
fendant relating  to  the  management  of  de- 
fendant's business,  or  between  the  governing 
officers  of  defendant  and  any.  of  the  Individ- 
nals  alleged  In  the  state's  petition  to  be  co- 
conspirators with  defendant  relating  to  the 
management  of  defendant's  bnainesa,  then 
you  may  consider  for  what,  if  anything,  you 
think  it  worth,  such  acts  or  declarations  of 
all  the  parties  to  said  agreement,  if  any,  and 
■nch  acts  and  declarations  of  their  authorized 
agents,  if  any,  as  were  done  or  made,  as  the 
case  may  be,  during  the  existence  of  said 
agreement,  if  any,  and  In  furtherance  of  its 
execution,  for  the  purpose  of  determining  the 
character  of  said  agreement,  and  whether  or 
not  It  contemplated  a  violation  by  defendant 
of  the  anti-trust  laws  of  Texas.  Tou  may 
further  consider  for  what.  If  anything,  you 
think  It  worth  as  tending  to  show  or  explain 
the  course  of  defendant's  dealing  in  Texas, 
said  evidence,  if  any,  of  what  it  did  through 
Its  duly  appointed  and  authorized  agents,  if 
any,  outside  the  state.  None  of  said  evidence 
can  be  considered  by  you  against  the  defend- 
ant for  any  other  purpose  whatsoever,  and 
none  of  it  can  be  so  considered  by  you  against 
the  defendant  for  said  purposes,  except  such 
of  It,  If  any,  as  you  think  proper  to  be  con- 
sidered when  tested  by  the  rules  above  stated 
relating  to  Its  competency. 

"(6)  No  agreement  made  by  the  defendant 
outside  the  state  of  Texas  to  violate  the  anti- 
trust laws  of  Texas,  if  any  such  there  were, 
can  be  made  the  basis  for  forfeiting  its  per- 
mit to  do  business  in  Texas,  or  for  Imposing 
penalties  upon  it,  unless  such  agreement  was 
executed  or  attempted  to  be  executed  in  Tex- 
as by  the  duly  authorized  agents  of  defend- 
ant: but  Inasmuch  as  the  undisputed  evi- 
dence in  the  case  shows  that  the  defendant 
has  continuously  maintained  its  agents  in 
this  state  and  prosecuted  its  business  therein 
since  May  SI,  1900,  you  will  be  authorized  to 
convict  It  of  violating  the  anti-trust  laws  of 
Texas  if  you  find  from  a  preponderance  of 
the  evidence  in  favor  of  the  state  on  the  is- 
sues submitted  for  your  consideration  in 
prxagrapbs  7,  8,  9,  10,  or  11  of  this  charge. 

"(7)  If  yon  find  from  a  preponderance  of 
the  evld^ce  that  the  defendant  company. 


acting  through  its  duly  appointed  and  author- 
ized agents,  entered  Into  or  became  a  party 
to  an  agreement  or  understanding  with  the 
Standard  Oil  Company  of  New  Jersey,  on 
June  1,  1900,  to  fix  or  regulate  the  price  in 
Texas  of  oil  refined  from  petroleum,  and  if 
you  further  find  from  a  preponderance  of  the 
evidence  that  the  defendant  company  remain- 
ed or  continued  to  be  a  party  to  said  agree- 
ment or  understanding,  if  any,  and  persisted 
in  carrying  same  out  in  Texas,  If  any, 
through  Its  duly  authorized  agents  on  June 
1,  1800,  or  on  any  other  date  or  dates  subse- 
Quent  to  June  1,  1900,  and  prior  to  March  31, 
1903,  and  if  you  further  find  from  a  prepon- 
derance of  the  evidence  that  the  oil  with  ref- 
erence to  which  said  agreement  or  under- 
standing, If  any,  was  so  made  and  carried 
out,  was  the  subject  of  local,  as  distinguished 
from  Interstate,  commerce,  you  will  return  a 
verdict  for  the  state  and  say  by  your  verdict: 
'We,  the  Jury,  find  for  the  state  on  the  issues 
submitted  for  our  consideration  in  paragraph 
7  of  the  court's  charge.'  You  are  Instructed, 
In  this  connection,  that  if  you  find  in  favor  of 
the  state  on  the  issue  above  submitted  for 
your  consideration  in  this  paragraph  of  the 
charge,  each  day  embraced  between  May  31, 
1900  and  March  31,  1903,  during  which  the 
defendant  remained  a  party  to  the  agreement 
or  understanding  herein  mentioned,  if  there 
were  any  such  agreement  or  understanding, 
and  If  It  remained  a  party  to  same  on  any 
of  said  days,  would  constitute  a  separate 
and  distinct  violation  of  the  anti-trust  laws 
of  Texas.  If  you  do  not  find  from  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant was  On  June  1, 1900,  or  on  some  date  sub- 
sequent thereto  and  prior  to  March  31,  1903, 
through  the  action  of  Its  duly  appointed  and 
authorized  agents,  a  party  to  an  agreement 
or  understanding  with  the  Standard  Oil  Com- 
pany of  New  Jersey  to  fix  or  regulate  the 
price  in  Texas  of  oU  refined  from  petroleum, 
and  If  you  do  not  further  find  from  a  pre- 
ponderance of  the  evidence  that  the  oil  with 
reference  to  which  defendant  entered  into 
said  agreement  or  understanding.  If  any  such 
there  were,  was  the  subject  of  local,  as  dis- 
tinguished from  interstate,  commerce,  you 
will  say  by  your  verdict:  'We,  the  jury,  find 
for  the  defendant  on  the  Issues  submitted  for 
our  consideration  in  paragraph  7  of  the 
court's  charge.' 

"(8)  If  you  find  from  a  preponderance  of 
the  evidence  that  on  June  1,  1900,  or  on  any 
date  subsequent  thereto  and  prior  to  March 
81,  1903,  the  defendant,  acting  through  Its 
duly  appointed  and  authorized  agents,  had 
brought  about  or  permitted  any  combination 
or  union  of  Its  capital  with  the  capital  of 
the  Standard  Oil  Company  of  New  Jersey, 
wherry  the  price  in  Texas  oil  refined  from 
petroleum,  other  than  oil  which  was  the  sub- 
ject of  interstate,  as  distinguished  from  local, 
commerce,  was  sought  to  be  fixed  or  regulat- 
ed, or  whereby  the  price  in  Texas  of  such 
oil  would  be  reasonably  calculated  to  be  fixed 


Digitized  by 


Google 


922 


106  SOnTHWESTBBM  BBPORTEB. 


CTez. 


or  i^nlated,  or  whereby  the  trade  In  snch 
on  in  Texas  was  sought  to  be  controlled  or 
limited,  yoa  wUl  return  a  verdict  for  the 
state,  and  say  by  your  verdict:  'We,  the 
jury,  find  for  the  state  on  the  lasnes  submit- 
ted for  our  consideration  In  paragraph  8  of 
the  court's  charge.'  In  this  connection  you 
are  Instructed  that.  If  the  defendant  became 
a  party  to  a  i>ool  of  the  character  mentioned 
In  this  paragraph  of  the  charge,  each  day  be- 
tween May  31,  1900,  and  March  81,  1003,  that 
It  remained  a  party  to  such  pool.  If  there 
were  any  such  days,  would  constitute  a  sep- 
arate violation  of  the  anti-trust  laws  of  Tex- 
as. If  you  do  not  find  from  a  preponderance 
of  the  evidence  that  on  June  1,  1900,  or  that 
on  some  date  subsequent  thereto  and  prior  to 
March  31, 1903,  the  defendant,  acting  through 
its  duly  appointed  and  authorized  agents, 
had  brought  about  or  permitted  a  combina- 
tion or  union  of  Its  capital  with  the  capital 
of  the  Standard  OU  Company  of  New  Jersey, 
and  If  you  do  not  further  And  from  a  pre- 
ponderance of  the  evidence  that  by  said  com- 
bination or  union,  If  such  there  were,  the 
price  in  Texas  of  oil  refined  from  petroleum, 
other  than  oil  which  was  the  subject  of  Inter- 
state, as  distinguished  from  local,  commerce, 
was  sought  to  be  fixed  or  regulated,  or  that 
thereby  the  price  in  Texas  of  such  oil  was 
reasonably  calculated  to  be  fixed  or  regulat- 
ed, or  that  thereby  the  trade  in  such  oil  in 
Texas  was  sought  to  be  controlled  or  limited, 
you  will  say  by  your  verdict:  'We,  the  Jury, 
find  for  the  defendant  on  the  Issues  submit- 
ted for  our  consideration  In  paragraph  8  of 
the  court's  charge.' 

"(9)  If  you  find  from  a  preponderance  of 
the  evidence  that  the  defendant;  acting 
through  its  duly  appointed  and  authorized 
agents,  entered  into  a  combination  of  Its  cap- 
ital with  the  capital  of  the  Standard  Oil 
Company  of  New  Jersey  for  the  purpose  of 
creating  In  Texas,  or  which  tended  to  create 
in  Texas,  or  carry  out  In  Texas,  restricttons 
In  the  free  pursuit  In  this  state  of  the  busi- 
ness of  selling  oil  refined  from  petroleum, 
other  than  oil  which  was  the  subject  of  in- 
terstate, as  distinguished  from  local,  com- 
merce, or  to  fix,  maintain,  or  increase  the 
price  of  such  oil  In  Texas,  or  to  prevent  or 
lessen  competition  in  Texas  in  the  sale  of 
snch  oil,  and  that  the  defendant  remained  or 
was  a  party  to  and  acted  under  such  com- 
bination, if  such  there  were  on  March  31, 
1903,  or  any  date  subsequent  thereto,  and 
prior  to  April  29,  1907,  you  will  return  a  ver- 
dict for  the  state,  and  say  by  your  verdict: 
'We,  the  jury,  find  for  the  state  on  the  issues 
submitted  for  our  consideration  In  paragraph 
9  of  the  court's  charge.'  In  this  connection 
you  are  instructed  that,  if  the  defendant  be- 
came a  party  to  a  trust  of  the  character 
mentioned  In  this  paragraph  of  the  charge, 
each  day  between  March  30,  1903,  and  April 
29,  1907,  that  It  remained  a  party  to  and 
acted  under  such  trust,  if  there  were  any 
snch  days,  would  constitute  a  separate  vio- 


lation of  the  antl-trnst  laws  of  Texas.  If 
you  do  not  find  from  a  preponderance  of  the 
evidence  that  the  defendant,  acting  through 
its  duly  appointed  and  authorized  agents, 
entered  Into  a  combination  of  Its  capital  wltlt 
the  capital  of  the  Standard  Oil  Company  of 
New  Jersey  for  the  purpose  of  creating  In 
Texas,  or  which  tended  to  create  or  carry 
out  In  Texas,  restrictions  In  the  free  pur- 
suit in  this  state  of  the  business  of  seHiiig 
said  character  and  kind  of  oil,  or  to  ftx, 
maintain,  or  increase  the  price  of  such  oil 
Texas,  or  to  prevent  or  lessen  competition  In 
Texas  In  the  sale  of  such  oil,  and  that  tbe 
defendant  remained  or  was  a  party  to  and 
acted  under  such  combination.  If  arufh.  there 
were,  subsequent  to  Mardi  30,  1903,  and  prior 
to  April  80,  1907,  you  will  say  by  your  ver- 
dict: 'We,  the  jury,  find  for  the  defendant 
on  the  Issues  submitted  for  our  conaldMv- 
tlon  in  paragraph  9  of  the  court's  charge.' 

"(10)  If  you  find  from  a  preponderance  of 
the  evidence  that  the  direction  of  the  afTalrs 
of  the  defendant  corporation  and  tbe  attairs 
of  the  Standard  Oil  Company  of  New  Jersey 
were  under  the  same  management  or  control 
on  March  81,  1903,  or  on  any  date  subsequent 
thereto  and  prior  to  April  29,  1907,  and  that 
they  were  placed  under  such  common  manage- 
ment or  control,  if  any,  by  their  respectively 
authorized  officers  under  such  clrcmnstances 
that  such  common  management  or  control,  if 
such  there  were,  created  or  tended  to  create 
or  carry  out  restrictions  In  the  sale  in  Texas 
of  oil  of  the  kind  and  character  mentioned  In 
the  last  preceding  paragraph  of  this  charge, 
or  to  fix,  maintain,  or  Increase  the  price  In 
Texas  of  such  oil,  or  to  prevent  or  lessen  in 
Texas  the  competition  In  the  sale  of  such  oil, 
you  will  return  a  verdict  for  the  state,  and 
say  by  your  verdict:  "We,  the  jury,  find  for 
the  state  on  the  issues  submitted  for  onr  con- 
sideration in  paragraph  10  of  the  court's 
charga'  In  this  connection  yon  are  Instruct- 
ed that,  if  the  defendant  entered  into  a  mo- 
noply  of  the  character  mentioned  in  this  par- 
agraph of  the  charge,  each  day  between  March 
30,  1903,  and  April  29,  1907,  that  it  remained 
a  party  to  such  monopoly,  if  there  were  any 
such  days,  constituted  a  separate  violation  of 
the  anti-trust  laws  of  Texaa  If  you  do  not 
find  from  a  pr^onderance  of  the  evidence 
that  the  direction  of  the  affairs  of  the  defend- 
ant corporation  and  the  affairs  of  the  Stand- 
ard Oil  Company  of  New  Jersey  were  under 
the  same  management  or  control  on  March 
81,  1903,  or  on  some  date  sulmequent  thereto 
and  prior  to  April  29,  1907,  and  that  they 
were  brought  under  snch  common  manage- 
ment or  control,  if  any,  by  their  respectively 
authorized  oflBcers  under  snch  cIrcumstaDces 
that  such  common  management  or  control,  if 
such  there  were,  created  or  tended  to  create 
or  carry  out  restrictions  In  the  sale  In  Texas 
of  such  oil,  or  fix,  maintain,  or  Increase  the 
price  in  Texas  of  such  oil,  or  to  prevent  or 
lessen  In  Texas  the  competition  In  the  sale  of 
such  oU«  you  will  say  by  ypj^c  verdict:  'W, 
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the  Jniy,  find  for  the  defendant  on  tbe  Issnea 
sabmltted  for  onr  consideration  in  paragraph 
10  of  the  court's  ctiarge.' 

"(11)  If  you  find  from  a  preponderance  of 
the  evidence  that  the  Standard  Oil  Company 
-of  New  Jersey  had  on  March  31,  1903,  or  on 
any  date  rabseqnent  thereto  and  prior  to 
April  29,  1907,  acquired  a  majority  of  the 
capital  stock  of  the  defendant  corporation, 
«nd  thereby  effected  a  combination  of  said 
two  corporations,  and  If  yon  further  find 
from  a  preponderance  of  the  evidence  that 
said  stock  was  acquired  and  combination  ef- 
fected, if  any,  with  the  purpose  and  intention 
•on  part  of  the  managing  officers  and  directors 
of  said  Standard  Oil  Company  of  New  Jersey 
of  preventing  or  lessening  the  competition  in 
the  sale  In  Texas  of  the  character  and  kind  of 
oil  above  mentioned,  or  that  the  effect  of  said 
combination,  If  such  there  were,  tended  to 
affect  or  lessen  the  competition  In  the  sale 
In  Texas  of  said  oil,  you  will  return  a  verdict 
for  the  state,  and  say  by  your  verdict:  'We, 
the  jury,  find  for  the  state  on  the  Issues  sub- 
mitted for  our  consideration  In  paragraph  11 
of  the  court's  charge.'  In  this  connection  you 
are  instructed  that.  If  the  defendant  entered 
Into  a  monoply  of  the  character  mentioned  In 
this  paragraph  of  the  charge,  each  day  be- 
tween March  30, 1903,  and  April  29, 1907,  that 
It  remained  a  party  to  such  monopoly,  If  there 
were  any  such  days,  constituted  a  separate 
▼iolatlon  of  the  anti-trust  laws  of  Texas.  If 
you  do  not  find  from  a  preponderance  of  the 
•evidence  that  the  Standard  Oil  Company  of 
New  Jersey  had  on  March  31,  1903,  or  on 
«ome  date  subsequent  thereto,  and  prior  to 
April  29,  1907,  acquired  a  majority  of  the 
-capital  stock  of  the  defendant  corporation, 
and  If  you  do  not  further  find  from  a  pre- 
ponderance of  the  evidence  that  said  stock 
was  acquired  and  combination  effected,  if  It 
were  at  all,  with  the  purpose  and  intention 
on  the  part  of  the  managing  officers  and  di- 
rectors of  said  Standard  Oil  Company  of  New 
Jersey  of  preventing  or  lessening  the  compe- 
tition In  the  sale  in  Texas  of  said  character 
and  kind  of  oil,  or  that  the  effect  of  said  com- 
bination. If  such  there  were,  tended  to  affect 
or  lessen  the  competition  In  the  sale  In  Texas 
of  said  oil,  yon  will  say  by  your  verdict: 
•We,  the  Jury,  find  In  defendant's  favor  on 
the  Issues  submitted  for  our  consideration  In 
paragraph  11  of  the  court's  charge.' 

"(12)  The  evidence  Introduced  before  you 
-does  not  show  with  sufficient  deflnlteness  that 
the  defendant  has,  since  May  31,  1900,  acted 
under  or  persisted  in  the  performance  of  ei- 
ther the  contract  with  Clem  and  the  Bagle 
Refining  Company  and  others  or  the  contract 
with  Roy  Campbell  and  the  Texas  Oil  &  Gas- 
oline Company  in  such  a  manner  as  to  vio- 
late the  anti-trust  laws  of  1899  or  1903.  Tou 
are  therefore  Instructed  to  find  In  defendant's 
favor  on  the  issues  pleaded  by  the  state  with 
reference  to  said  contracts. 

"(13)  Evidence  has  been  Introduced  before 
fon  tending  to  show  that  the  defendant  has 


given  rebates  and  discounts  In  the  course  of 
its  dealings.  Evidence  has  also  been  intr^ 
duced  before  you  tending  to  show  that  de- 
fendant has  made  contracts  and  entered  into 
understandings  other  than  those  which  have 
been  submitted  for  your  consideration  in  par- 
agraphs 7  to  11,  inclusive,  of  this  charge. 
Evidence  has  also  been  Introduced  before  you 
tending  to  show  the  general  course  of  deal- 
ings of  defendant  In  Texas  and  elsewhere,  in- 
cluding some  of  Its  business  methods  in  meet- 
ing competition.  You  are  Instructed  that  none 
of  this  evidence  shows  or  tends  to  show  any 
violation  of  the  anti-trust  laws  of  Texas,  un- 
less it  tends  In  some  degree  to  establish  some 
one  or  more  of  the  issues  submitted  for  your 
consideration  In  the  last  above  mentioned 
paragraph  of  this  charge ;  and  you  are  there- 
fore Instructed  to  acquit  the  defendant  and 
return  a  general  verdict  for  It  notwithstand- 
ing any  and  all  of  said  evidence,  unless  you 
find  in  favor  of  the  state  on  the  issues  sub- 
mitted for  your  consideration  in  some  one  or 
more  of  said  paragraphs  of  the  charge. 

"(14)  If  you  convict  the  defendant  under 
the  foregoing  instructions  of  any  violation  or 
violations  of  the  anti-trust  law  of  1899,  you 
will  specify  In  your  verdict  the  date  or  days 
for  which  It  Is  convicted  of  having  violated 
said  law,  and  will  further  specify  In  your  ver- 
dict that  for  said  violation  or  violations,  If 
any  you  find,  that  its  permit  to  do  business 
In  Texas  shall  be  forfeited,  and  the  amount  of 
money  which  shall  be  adjudged  against  It  as 
penalties  for  said  violations,  if  any.  In  fix- 
ing the  penalties,  if  any,  which  you  assess 
against  the  defendant  for  any  violations  of 
which  you  may  convict  it  of  the  anti-trust 
law  of  1899,  you  will  fix  same  at  not  less  than 
$200  or  more  than  $500  per  day  for  each  day 
you  find  it  has  so  violated  the  law.  If  you' 
convict  the  defendant  of  any  violations  of  the 
anti-trust  law  of  1903,  you  will  specify  in 
your  verdict  the  date  or  days  for  which  It  Is 
so  convicted,  and  further  specify  therein  that 
as  a  result  of  said  conviction  Its  permit  to 
do  business  in  Texas  shall  be  forfeited,  and 
the  sum  of  money  that  shall  be  adjudged 
against  it  as  a  penalty  for  such  violation, 
fixing  said  sum  at  $50  per  day  for  each  and 
every  day  that  you  convict  It  of  having  vio- 
lated said  law. 

(15)  In  order  to  aid  you  In  preparing 
your  verdict  in  proper  form,  when  you  have 
.  reached  same,  the  following  forms  of  ver- 
dicts are  submitted  for  your  consideration: 
(1)  If  you  find  In  favor  of  the  state  on  all  of 
the  Issues  submitted  to  you  and  for  the  en- 
tire time  for  which  penalties  are  claimed  by 
the  state  against  the  defendant  in  Its  peti- 
tion, you  will  say:  'We,  the  Jury,  find  for 
the  plaintiff  against  the  defendant  on  each 
of  the  issues  submitted  to  us  for  each  of 
the  days  between  May  31,  1900,  and  March 
31,  1903,  being  1,033  days,  and  for  the  penal- 
ties at dollars;   and  we  find  for  the 

plaintiff  against  the  defendant  on  each  of 
th3  Issues  submitted  for  each  of  the  days 
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between  April  1,  1003,  and  April  29,  190T, 
being  1,488  days,  and  fix  tbe  penalties  at 
$74,400.  We  further  find  that  the  permit  of 
tbe  defendant  to  do  business  in  the  state  of 
Texas  should  be  canceled.  We  find  for 
tbe  defendant  npon  all  the  Issues  made  by 
the  pleadings  and  not  submitted  in  the 
charge  of  the  court.'  (2)  If  you  find  in 
favor  of  the  state  on  some  of  the  issues 
submitted  for  your  consideration  relating  to 
the  alleged  violation  of  the  anti-trust  law 
of  1899,  and  In  favor  of  the  state  with  ref- 
erence to  some  of  the  alleged  ylolationa  of 
the  anti-trust  law  of  1903,  yon  may  use  the 
following  form  of  verdict:  'We,  the  Jury, 
find  In  favor  of  the  state  on  the  Issues  sub- 
mitted for  our  consideration  In  the  follow- 
ing paragraphs  of  the  court's  charge:  *  *  *. 
We  further  find  that  the  defendant  violated 
the  anti-trust  laws  of  Texas  on  the  follow- 
ing days  embraced  between  May  81.  1900, 
and  March  81,  1903:  •  •  •.  We  further 
find  that  on  account  of  said  violations  the 
permit  of  tbe  defendant  to  do  business  in 
Texas  should  be  forfeited,  and  that  penal- 
ties should  be  imposed  upon  It  in  the  amount 

of dollars.    We  further  find  that  the 

defendant  violated  the  anti-trust  laws  of 
1903  on  the  following  days  embraced  be- 
tween the  30th  day  of  March,  1903,  and  the 
29th  day  of  April,  1007:  •  •  *.  We  fur- 
ther find  that  on  account  of  said  violations 
the  permit  of  the  defendant  to  do  business 
In  Texas  should  be  forfeited,  and  that  pen- 
alties should  be  Imposed  upon  it  in  tbe 
amount  of  dollars.  On  all  other  is- 
sues raised  by  the  pleadings,  we  find  In 
favor  of  the  defendant'  (3)  If  you  find  In 
favor  of  the  state  with  reference  to  some 
or  all  of  tbe  alleged  violations  of  the  anti- 
trust law  of  1899  submitted  for  your  con- 
sideration, and  if  you  find  In  favor  of  the 
defendant  on  other  of  said  alleged  violations, 
and  If  you  find  in  favor  of  the  defendant 
on  the  Issue  of  all  of  the  alleged  violations 
of  the  anti-trust  law  of  1903,  you  may  use 
the  following  form  of  verdict:  'We,  the 
jury,  find  in  favor  of  the  state  on  the  issues 
submitted  for  our  consideration  in  tbe  fol- 
lowing   paragraph    of    the   court's    charge: 

•  •  *.  We  further  find  that  the  defend- 
ant has  violated  the  anti-trust  laws  of  Texas 
on  each  of  the  following  days  embraced  be- 
tween May  31,  1900,  and  March  31,  1003: 

•  •  •.  We  further  find  that  because  of 
said  violations  the  permit  of  the  defendant 
to  do  business  in  Texas  should  be  forfeited 
and  penalties  should  be  imposed  upon  it  in 

the  amount  of  dollars.    We  further 

find  in  defendant's  favor  on  all  alleged  vio- 
lations of  the  anti-trust  laws  of  1903,  and  on 
all  other  issues  made  by  the  pleadings.' 
(4)  If  you  find  in  defendant's  favor  on  all  is- 
sues submitted  for  your  consideration  re- 
lating to  its  alleged  violation  of  the  anti- 
trust laws  of  1809,  but  find  in  favor  of  the 
state  on  all  or  some  of  the  Issues  relating 
to  defendant's  alleged  violation  of  the  anti- 


trust law  of  1908,  yon  may  use  the  foUcvr- 
ing  form  of  verdict:  'We,  the  Jury,  find  In 
defendant's  favor  on  all  issues  submitted 
for  our  consideration  relating  to  its  alleged 
violation  of  the  anti-trust  laws  of  1899,  but 
find  in  favor  of  the  state  under  the  follotv^- 
Ing  paragraphs  of  the  court's  charge:  •  •  • — 
for  alleged  violations  of  the  anti-trust  la'ws 
of  1903.  We  further  find  that  the  defend- 
ant has  violated  said  anti-trust  laws  on  eacb 
of  the  following  days  embraced  between 
March  80,  1903,  and  April  29,  1907:  •  •  •. 
We  further  find  that  on  account  of  said  vio- 
lations the  permit  of  the  defendant  to  do 
business  in  Texas  should  be  forfeited,  and 
that  penalties  should  be  imposed  upon  it  In 

the  sum  of dollars.'    (5)  If  you  desire 

to  return  a  general  verdict  for  defendant, 
you  may  use  the  following  form  of  verdict: 
'We,  the  Jury,  find  for  the  defendant.' 

"(16)  You  are  the  exclusive  Judges  of  tbe 
facts  proved,  of  the  credibility  of  the  w^It- 
nesses,  and  of  the  weight  to  be  given  to 
their  testimony;  but  you  are  bound  to  take 
tbe  law  as  It  is  given  you  in  charge  by  tbe 
court  and  to  be  governed  thereby  in  arriv- 
ing at  your  verdict" 

All  requested  instructions  were  refused 
The  verdict  of  the  Jury  reads  as  follows: 

"We,  the  Jury,  find  for  the  plaintUt  against 
tbe  defendant  on  each  of  tbe  issues  submit, 
ted  to  us  for  eacb  of  the  days  between  May 
31,  1900,  and  March  31,  1903,  being  1,033 
days,  and  for  penalties,  $1,640,600.  And 
we  find  for  the  plalntifT  against  tbe  defend- 
ant on  each  of  the  issues  submitted  for  eacb 
of  the  days  between  April  1,  1903,  and  April 
29,  1907,  being  1,488  days,  and  fix  the  penal- 
ties at  $74,400.  We  further  find  that  the 
permit  of  the  defendant  to  do  business  in 
the  state  of  Texas  should  be  canceled.  We 
find  for  the  defendant  upon  all  issues  made 
by  the  pleadings  and  not  submitted  in  the 
charge  of  the  court" 

The  court  rendered  Judgment  for  the 
state  in  accordance  with  the  verdict  for  $!.• 
623,000  and  a  cancellation  of  the  defendant'^ 
permit  to  do  business  in  tills  state.  Tbe  de- 
fendant has  appealed,  and  presents  the  case 
in  this  court  on  129  assignments  of  error. 
There  Is  evidence  in  the  record  which  sup- 
ports the  findings  of  the  Jury,  and  we  find 
the  facts  to  be  as  found  by  the  verdict 

Clark  &  Bolinger,  Oochran  &  Penn,  D.  W. 
Odell,  N.  A.  Stedman,  J.  D.  Johnson,  and 
H.  S.  Priest,  for  appellant  Robt  V.  David- 
son, Atty.  Gen.,  Jewell  P.  Lightfoot  Asst 
Atty.  Gen.,  John  W.  Brady,  County  Atty.» 
Gregory  &  Batts,  and  Allen  &  Hart,  for  tbe 
SUte. 

EE7,  J.  (after  stating  the  facts  as  above). 
1.  Assisted  by  elaborate  briefs  and  argument* 
submitted  by  able  counsel  on  both  sides,  this 
court  has  given  to  this  important  case  earn- 
est and  careful  consideration.  The  volume 
of  business  on  our  docket  and  the  great  num- 
ber of  questions  presented  preclude  extended 
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consideration  In  this  opinion  of  many  of  the 
^lueetlons  raised  In  appellant's  brief.  We 
therefore  announce,  In  general  terms,  onr 
conclusion  to  the  efTect  that  it  is  not  shown 
that  error  was  committed  In  overruling  ap- 
pellant's application  for  a  change  of  venue, 
tn  various  rulings  upon  exceptions  to  plead- 
ings, and  as  to  admissibility  of  testimony. 
A  majority  of  the  court  also  hold  that  no 
positive  error  has  been  assigned  upon  the 
■charge  of  the  court  The  writer  of  this  opin- 
ion is  of  a  dIfFerent  view  concerning  the  elev- 
-enth  section  of  the  charge,  and  concurs  with 
counsel  for  appellant  In  their  contention  that 
it  was  calculated  to  mislead  the  Jury  Into 
the  belief  that  they  (tould  find  against  the 
defendant  upon  the  issue  therein  submitted, 
regardless  of  whether  It  had  any  knowledge 
-of,  participated  with,  or  aided  or  abetted  the 
Standard  Oil  Company  In  the  wrongful  con- 
-duct  therein  referred  to.  The  provision  of 
the  anti-trust  statute  of  March  81,  1903,  up- 
■on  which  the  charge  in  question  was  evident- 
ly founded,  seems  to  be  addressed  In  the 
main  against  the  corporation  which  acquires 
stock  or  other  property  of  another  corpora- 
tion with  the  intention  of  using  it  for  the 
purpose  specified  In  the  statute,  and  It  can- 
not properly  be  construed  to  include  the  cor- 
poration whose  stock  or  property  has  been 
acquired,  and  subject  it  to  the  penalties  pre- 
scribed by  the  statute,  unless  that  corpora- 
tion Is  in  some  manner  responsible  for  the 
tmlawfnl  acts  of  the  acquiring  corporation. 
These  are  my  Individual  views,  and  the  oth- 
-er  members  of  the  court  do  not  concur  in  the 
construction  placed  by  me  upon  the  charge. 
However,  we  are  all  agreed  that,  if  the 
-charge  In  question  be  erroneous,  it  affords 
no  ground  for  reversal,  because  the  Jury 
found  that  appellant  had  violated  other  pro- 
visions of  the  anti-trust  act  of  1903,  and 
awarded  only  one  penalty  for  each  day's 
violation.  Having  found  for  the  state  on 
these  other  Issues,  If  the  verdict  had  been  in 
appellant's  favor  on  the  issue  submitted  by 
the  charge  under  consideration,  the  judg- 
ment should  have  been  the  same ;  and  there- 
fore, if  that  section  of  the  charge  was  erro- 
neous, such  error  Is  now  harmless  and  im- 
material. In  reference  to  the  assignments  of 
-error  complaining  of  the  order  of  the  court 
appointing  a  receiver,  it  is  sufficient  to  say 
that  appellant  has  exercised  Its  right  to  pros- 
ecute a  separate  appeal  from  that  order,  and 
this  court,  In  considering  that  appeal,  has 
decided  against  appellant  It  is  not  entitled 
to  have  the  order  appointing  a  receiver  re- 
viewed by  this  court  twice  or  in  two  distinct 
proceedings. 

2.  The  constitutionality  and  validity  of  the 
anti-trust  acts  of  May  2CS,  1899,  and  March 
31,  1908,  have  been  vigorously  assailed  In 
numerous  respects.  We  overrule  these  ob- 
jections, and  hold  that  these  statutes  author- 
ize and  sustain  this  suit  State  v.  Laredo 
Ice  Company,  96  Tex.  467,  73  S.  W.  951; 
Eaters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 


App.  1,  44  S.  W.  936.  The  contention  that 
these  statutes  are  too  indefinite  and  uncer- 
tain In  the  particulars  involved  in  this  case 
Is  not  regarded  as  tenable  The  Sherman 
anti-trust  law  enacted  by  Congress  is  not 
more  definite  and  specific  than  these  stat- 
utes, and  that  law  has  stood  the  test  against 
similar  objections  in  the  Supreme  Court  of 
the  United  States.  United  States  v.  Knight 
Company,  166  U.  8.  1,  15  Sup.  Ct  249,  39  L. 
Ed.  826;  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  291,  17  Sup.  Ct.  640, 
41  L.  Ed.  1007;  United  States  v.  Joint  Traf- 
fic Ass'n,  171  U.  S.  505,  19  Sup.  Ct.  25,  43 
L.  Bd.  259;  Hopkins  v.  United  States,  171 
U.  S.  578,  19  Sup.  Ct  40,  43  L.  Ed.  290 ;  An- 
derson V.  United  States,  171  U.  S.  604,  19 
Sup.  Ct  60,  43  L.  Ed.  300 ;  Addyston  Pipe  & 
Steel  Co.  V.  United  States,  176  U.  ».  211, 
20  Sup.  Ct  96,  44  L.  Ed.  136;  Montague  & 
Co.  T.  Lowry,  198  U.  8.  88,  24  Sup.  Ct  307, 
48  L.  Ed.  608;  Northern  Securities  Company 
V.  United  States,  193  U.  8.  197,  24  Sup.  Ct 
436,  48  L.  Ed.  679. 

3.  This  suit  was  instituted  on  September 
22,  1906,  and  the  defendant  interposed  a  spe- 
cial exception  to  the  petition  in  so  far  as  it 
sought  to  recover  penalties  for  alleged  viola- 
tion of  the  antl-truBt  laws  of  this  state  prior 
to  the  22d  day  of  September,  1904,  for  the  rea- 
son that  It  appeared  from  the  face  of  the 
plaintilTs  petition  that  the  right  to  recover 
such  penalties  accrued  more  than  two  years 
before  the  suit  was  filed ;  and  was  therefore 
barred  by  the  statute  of  limitation  of  two 
years,  as  prescribed  in  article  219  of  the 
Code  of  Crimbial  Procedure  of  1896  of  this 
state.  That  exception  was  overruled,  and 
the  court  refused  to  give  the  Jury  a  special 
instruction  requested  by  appellant  announc- 
ing and  applying  the  same  proposition  of 
law.  These  rulings  of  the  trial  court  are  as- 
signed as  error,  and  present  one  of  the  most 
important  questions  In  the  case.  Chapter  1 
of  title  4  of  the  Code  of  Criminal  Procedure 
for  1896  is  headed  thus :  "The  Time  within 
Which  Criminal  Actions  may  be  Commenc- 
ed." Article  219  reads  as  follows:  "For all 
misdemeanors  an  Indictment  or  information 
may  be  presented  within  two  years  from  the 
commission  at  the  offense  and  not  after- 
wards." By  the  Penal  Code  offenses  which 
are  punishable  by  pecuniary  fine  only  are  des- 
ignated misdemeanors;  and  appellant's  con- 
tention seems  to  be  that  the  things  condemn- 
ed by  the  act  of  May  25,  1899,  upon  which 
this  jmlt  in  part  is  based,  constitute  misde- 
meanors, and  that,  although  civil  in  form, 
the  suit  is  criminal  in  nature  and  barred  by 
article  219  of  the  Code  of  Criminal  Proce- 
dure for  1895.  It  is  also  contended  that  the 
pecuniary  penalties  imposed  by  the  act  of 
March  81,  1903,  constitute  part  of  the  pun- 
ishment prescribed  by  that  act  and  that  the 
suit  for  the  penalties  accruing  thereunder 
constitutes  a  criminal  case,  and  is  barred  by 
article  218  of  the  Code  of  Criminal  Proce- 
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dure  for  1895,  which  bars  prosecatlons  for 
felonies. 

The  seoxid,  third, ,  fourth,  and  sixth  sec- 
tions of  the  act  of  May  26,  1899  (Laws  1899, 
pp.  246-248,  c  146),  declare  that  all  perstms, 
firms,  corporations,  or  association  of  per- 
sons who  violate  those  sections  "shall  be 
deemed  and  adjudged  guilty  of  a  conspiracy 
to  defraud,  and  shall  be  subject  to  the  penal- 
ties prescribed  In  this  act"  The  eleventh 
section  states  that  all  who  do  the  things 
therein  condemned  shall  be  "adjudged  a  mo- 
nopoly and  be  subject  to  all  the  pains  and 
penalties  provided  In  this  act"  The  seventh 
section  provides  for  the  forfeiture  of  the 
charter  of  any  domestic  corporation  and  per- 
mit to  do  business  granted  to  any  foreign 
corporation  for  violations  of  the  statute.  The 
fifth  section  reads  as  follows:  "Any  person, 
partnership,  firm  or  association,  or  any  rep- 
resentative or  agoit  thereof,  or  any  corpora- 
tion or  ctHnpany,  or  any  officer,  representa- 
tive or  agent  thereof,  violating  any  of  the 
provisions  of  this  act  shall  forfeit  not  less 
than  $200,  nor  more  than  $5,000  for  every 
such  offense,  and  each  day  such  person,  cor- 
poration, partnership  or  association  shall 
continue  to  do  so  shall  be  a  separate  offense, 
the  penalties  in  such  cases  .to  be  recovered 
by  an  action  In  the  name  of  the  state  at  the 
relation  of  the  Attorney  General  or  the  dis- 
trict or  county  attorney;  the  moneys  thus 
collected  to  go  Into  the  state  treasury,  and 
to  become  a  part  of  the  general  fund,  except 
as  hereinafter  provided."  The  pertinent  part 
of  the  ninth  section  is  expressed  in  these 
words :  "It  shall  be  the  duty  of  .the  Attorney 
General  and  the  prosecuting  attorney  of  each 
district  or  county,  respectively,  to  enforce  the 
provisions  of  this  act  The  Attorney  Gener- 
al and  the  prosecuting  attorney  shall  insti- 
tute and  conduct  all  suits  begun  In  the  dis- 
trict courts,  and  upon  appeal  the  Attorn^ 
General  shall  prosecute  said  suits  In  the 
Courts  of  Civil  Appeals  and  Supreme  Court" 

The  first  section  of  the  anti-trust  act  of 
Ifarch  31,  1903  (Laws  1903,  p.  119.  c.  94), 
defines  a  trust  The  second  section  defines  a 
monopoly,  and  the  third  section  prescribes 
what  acts  shall  constitute  a  conspiracy  in 
restraint  of  trade.  The  fourth  section  de- 
clares all  trusts,  monopolies  and  conspiracies 
in  restraint  of  trade  to  be  illegal.  The  fiftti, 
sixtli,  and  seventh  sections  make  provision 
for  the  forfeiture  of  duirters  of  domestic  coi^ 
porations  violating  that  act,  and  the  eighth 
section  makes  a  similar  provision  In  ref- 
erence to  the  permit  of  foreign  corpora- 
tions to  do  business  in  this  state.  Tlie  sev- 
enth and  tenth  sections  use  the  word  "con- 
victed"; but  the  seventh  relates  to  the  sub- 
ject of  the  forfeiture  of  charter  rights,  and 
the  tenth  to  the  subject  of  forfeiture  of  a 
foreign  corporation's  right  to  do  business  in 
the  stete,  which  shows  ttiat  the  Legislature 
did  not  have  in  mind  a  proceeding  by  indict- 
ment or  criminal  information.  The  eleventh 
section  reads  as  follows:    "Each  and  every 


firm,  perscm,  corporation  or  association  of 
persons  who  shall  in  any  manner  violate  any 
of  the  provisions  of  this  act  shall  for  each 
and  every  day  that  such  violation  shall  I>e 
committed  or  continued,  forfeit  and  pay  the 
sum  of  $S0,  which  may  be  recovered  In  the 
name  of  the  stete  of  Texas  In  any  county 
where  the  offense  Is  committed  or  where 
either  of  the  offenders  reside,  or  In  Travis 
county,  and  It  shall  be  the  du^  of  the  Attor- 
ney General,  or  the  district  or  county  attor- 
ney, under  the  direction  of  the  Attorney  Gen- 
eral, to  prosecute  for  the  recovery  of  the 
same,  and  the  fees  of  the  prosecuting  attor- 
ney for  representing  the  stete  in  proceed- 
ings under  this  act  shall  be  over  and  above 
the  fees  allowed  him  unda  the  general  fee 
bill."  The  thirteenth  secUon  of  that  act 
reads  as  follows:  "And  in  addition  to  the 
penalties  and  forfeitures  herein  provided  for, 
every  person  violating  this  act  may  further 
be  punished  by  Imprisonment  In  the  peniten- 
tiary not  less  than  one  nor  more  than  ten 
years." 

We  agree  with  counsel  for  appellant  that 
these  stetutes  are  penal.  They  were  en- 
acted for  the  pmpose  of  suppressing  and 
preventing  certein  things  regarded  by  the 
Legislature  as  detrlmentel  to  the  public  In- 
terest The  penalties  prescribed  were  In- 
tended as  punishment;  but  it  does  not  fol- 
low that  this  is  a  criminal  case,  within  tlie 
purview  of  article  219  of  the  Code  of  Crimi- 
nal Procedure  for  1896.  After  a  careful  con- 
sideration of  all  their  terms,  we  have  reached 
the  conclusion  that  it  was  the  intention  of 
the  Legislature,  in  enacting  the  two  stetutes 
under,  consideration,  to  create  a  cause  .of  ac- 
tion In  behalf  of  the  state  for  the  pecuniary 
penalties  therein  prescribed,  to  be  recovered 
in  a  civil  suit  We  reach  this  conclusion 
mainly  from  the  language  of  the  fifth  section 
of  the  act  of  1899  and  the  eleventh  section 
of  the  act  of  1903.  These  sections  declare 
that  those  who  violate  any  of  the  provisions 
of  those  acte  shall  forfeit  and  pay,  in  the  one 
instance  not  less  than  $200  nor  more  than 
$5,000,  and  In  the  other  instance  $60,  to  be 
recovered  in  an  action  In  the  name  of  the 
stete.  It  Is  true  that  in  some  places  in  these 
laws  the  procedure  is  designated  "prosecu- 
tions"; but  In  others  they  are  spoken  of  as 
"actions"  and  "suits."  In  the  ninth  section 
of  the  act  of  1899  it  is  declared  to  be  the 
duty  of  the  Attorney  General  and  district 
and  county  attorneys  "to  institute  and  eon- 
duct  all  suite  begun  In  the  district  courts, 
and  upon  appeal  the  Attorney  General  shall 
prosecute  said  suite  in  the  Courte  of  Civil 
Appeals  and  Supreme  Court"  Section  6  of 
that  act  construed  in  connection  with  section 
9,  indicates  with  absolute  certeinty  a  legisla- 
tive purpose  to  authorize  civil  suite  for  the 
recovery  ot  the  pecuniary  penalties  prescrib- 
ed. The  two  sections  together  indicate  that 
it  was  not  intended  that  such  penalties 
should  be  enforced  by  a  criminal  proceeding, 
because,  if  that  act  creates  a  criminal  offense^ 
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such  offense  would  be  a  mlBdemeanor.  of 
which  the  district  court  would  have  no  Jurl»- 
dlction.  The  CJonstitutlon  confers  upon  that 
court  exclusive  jurisdiction  of  suits  by  the 
state  for  forfeitures  and  penalties,  and  It 
must  be  presumed  that  in  enacting  that  stat- 
ute the  Legislature  Intended  to  provide  for 
Boch  suits  as  were  authorized  by  that  provi- 
sion of  the  Constitution,  and  not  to  create 
criminal  otTenses  of  which  the  county  court 
alone  would  have  original  Jurisdiction;  oth- 
erwise, the  Legislature  would  not  have  used 
the  language,  "shall  Institute  and  conduct  all 
suits  begun  In  the  district  courts." 

It  is  true  that  both  of  these  statutes  con- 
tain some  expressions  common  to  criminal 
procedure,  such  as  "offense,"  "guilty,"  and 
"convicted."  The  word  "guilty,"  however,  is 
frequently  used  in  civil  cases,  as  "guilty  of 
fraud,"  "guilty  of  negligence";  and  the  word 
"offense,"  as  used  in  these  statutes,  has  ref- 
erence to  violations  of  their  provisions,  and 
Is  not  equivalent  to  the  word  "felony"  or 
'•misdemeanor."  However,  we  do  not  hold 
that  It  is  necessary  to  use  either  of  the  latter 
terms  to  create  a  criminal  offense;  nor,  on 
the  other  hand,  do  we  think  that  the  words 
"offense,"  "guilty,"  and  "convicted"  necessar- 
ily determine  that  ttiese  are  criminal  statutes 
to  be  enforced  exclusively  by  indictment  or 
information.  The  word  "suit"  is  very  gen- 
erally used  to  designate  a  civil  case,  and  sel- 
dom if  ever  applied  to  criminal  cases.  As 
these  statutes  do  not,  in  terms,  require  a  re- 
sort to  criminal  procedure  for  their  enforce- 
ment, then,  even  if  they  do  not  direct  any 
method  of  enforcement,  we  are  of  the  opinion 
that  the  state  had  the  right  to  proceed  in  a 
dvll  action  for  a  recovery  of  the  pecuniary 
penalties.  In  such  cases  It  is  a  well-estab- 
lished rule  that  an  action  of  debt  will  lie  for 
Uie  recovery  of  statutory  penalties.  6  Ency. 
Plead.  &  Frac.  907,  and  autborities  there 
cited.  It  has  been  so  decided  in  this  state  In 
Davidson  v.  Missouri  Pacific  Ry.  Co.,  8  Will- 
son  ClT.  Gas.  Ct  App.  I  173,  where  it  was 
held  that  a  suit  to  recover  a  statutory  penal- 
ty was  an  action  of  debt,  and  barred  by  our 
statute  of  limitation,  which  requires  actions 
for  debt,  where  the  indebtedness  is  not  evi- 
denced by  a  contract  in  writing,  to  be  com- 
menced within  two  years.  That  the  state 
may  also  bring  an  action  for  debt  for  the 
recovery  of  statutory  penalties  seems  to  be 
equally  well  settled.  It  was  so  held  by  the 
Supreme  Court  of  the  United  States  in  Stock- 
weU  T.  United  States,  13  Wall.  (U.  S.)  531, 
20  I*  Bd.  481.  That  was  an  action  by  the 
goveiiiment  to  recover  double  the  value  of 
certain  shingles  alleged  to  have  been  illegally 
lim>orted  into  the  United  States.  The  act  of 
Gongreaa  upon  which  the  suit  was  founded 
reads  as  follows:  "That  If  any  person  or 
persons  shall  receive,  conceal  or  buy  any 
goods,  wares  or  merchandise,  knowing  them 
to  have  been  illegally  Imported  into  the  Unit- 
ed States,  and  liable  to  seizure  by  virtue  of 
any  act  In  relation  to  the  revenue,  such  per- 


son or  persons  shall,  on  conviction  thereof, 
forfeit  and  pay  a  sum  double  the  amount  or 
value  of  the  goods,  wares  or  merchandise  so 
received,  concealed  or  purchased."  In  that 
case,  among  other  things,  the  court  said:  "A 
verdict  and  Judgment  having  been  recovered 
against  the  defendants  in  the  court  below, 
the  record  has  been  removed  Into  this  court 
and  four  errors  have  been  assigned.  The 
first  Is  that  a  dvll  action  of  debt  will  not 
lie,  at  the  suit  of  the  United  States,  to  re- 
cover the  forfeitures  or  penalties  incurred 
under  this  act  of  Congress,  and  that  the 
court  below  erred  in  holding  that  such  an  ac- 
tion might  be  maintained.  It  Is  not  contend- 
ed that  an  action  of  debt  will  not  lie  to  re- 
cover duties,  if  the  defendant  be  the  owner 
or  Importer  of  the  goods  imported;  for  it  is 
conceded  that  by  the  act  of  importing  an  ob- 
ligation to  pay  the  duties  Is  Incurred.  The 
obligation  springs  out  ot  the  statutes  which 
Impose  duties.  Nor  is  it  doubted  that,  when 
a  statute  gives  a  private  person  a  tight  to 
recover  a  penalty  for  a  violation  of  law.  he 
may  maintain  an  action  of  debt;  but  it  is  in- 
sisted that,  when  the  government  proceeds 
for  a  penalty  based  on  an  offense  against 
law,  it  must  be  by  indictment  or  by  informa- 
tion. No  authority  has  been  adduced  in  sup- 
pott  of  this  positicm,  and  It  is  believed  that 
none  exists.  It  cannot  I>e  that  whether  an 
action  of  debt  Is  maintainable  or  not  depends 
upon  the  question  who  is  the  plaintiff.  Debt 
lies  whenever  a  sum  certain  is  due  to  the 
plaintiff,  or  a  sum  which  can  readily  be  re- 
duced to  a  certainty — a  sum  requiring  no 
future  valuation  to  settle  its  amount  It  is 
not  necessarily  founded  upon  contract  It  Is 
immaterial  in  what  manner  the  obligation 
was  incurred,  or  by  what  it  Is  evidenced,  if 
the  sum  owing  is  capable  of  being  definitely 
ascertained.  The  act  of  1823  (3  Stat  781,  c. 
S8,  I  21)  fixes  the  amount  of  the  liability  at 
double  the  value  of  the  goods  received,  con- 
cealed or  purchased,  and  the  only  party  in- 
jured by  the  Illegal  acts  which  subject  the 
perpetrators  to  the  liability  is  the  United 
States.  It  would  seem,  therefore,  that  wheth- 
er the  liability  incurred  Is  to  be  regarded  as 
a  penalty,  or  as  liquidated  damages  for  an 
injury  done  to  the  United  States,  it  Is  a  debt 
and  as  such  It  must  be  recoverable  In  a  civil 
action.  But  all  doubts  respecting  the  matter 
are  set  at  rest  by.  the  fifth  section  of  the  act 
which  enacted  that  all  penalties  and  for- 
feitures Incurred  by  force  thereof  shall  be 
sued  for,  recovered,  distributed,  and  account- 
ed for  in  the  manner  prescribed  by  the  act 
of  March  2,  1790  (1  Stat  627,  C  22),  entiUed 
'An  act  to  regulate  the  collection  of  duties  on 
imports  and  tonnage.'  By  referring  to  the 
eighty-ninth  section  of  that  act  it  will  be 
seen  that  It  directs  all  penalties  accruing  by 
any  breach  of  the  act  to  be  sued  for  and  re- 
covered, with  costs  of  suit  In  the  name  of 
the  United  States  of  America  in  any  court 
competent  to  try  the  same;  and  the  oollectoc 
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within  whose  district  t  forfeltnre  sball  hare 
been  Incurred  Is  enjoined  to  canse  snlts  for 
the  same  to  be  commenced  without  delay. 
This  manifestly  contemplates  dyll  actions,  aa 
does  the  proviso  to  the  same  section,  which 
declares  that  no  action  or  prosecution  shall 
be  maintained  in  any  case  under  the  act,  on- 
lees  the  same  shall  have  been  commenced 
within  three  years  after  the  penalty  or  for- 
feiture was  incorred.  Accordingly  It  has 
been  frequently  ruled  that  debt  will  lie  at 
the  suit  of  the  United  States  to  recover  the 
penalties  and  forfeitures  Imposed  by  stat- 
utes. U.  S.  V.  Colt,  Pet.  C.  a  145,  Fed.  Cas. 
No.  14,839;  Jacob  v.  U.  8.,  1  Brock.  (U.  a) 
620,  Fed.  Cas.  No.  7,157;  U.  a  ▼.  Boogber. 
6  McLean  (U.  8.)  277,  Fed.  Gas.  No.  14,627; 
Walsh  v.  U.  8.,  8  Woodb.  ft  M.  (U.  a)  342. 
Fed.  Cas.  No.  17,116;  U.  S.  v.  Lyman,  1  Sfa- 
son  (U.  S.)  482,  Fed.  Cas.  No.  16^047;  U.  S. 
V.  Allen,  4  Day,  474,  Fed.  Cas.  No.  14,431. 
It  Is  true  that  the  statute  of  1823  Imposes  the 
forfeiture  and  liability  to  pay  double  the 
value  of  the  goods  received^  concealed,  or 
purchased  with  knowledge  that  they  had 
been  Illegally  imported,  'on  conviction  there- 
of.' It  may  be,  therefore,  that  an  Indictment 
or  Information  migbt  be  sustained.  Bat  the 
quevtlon  now  is  whether  a  civil  action  can  be 
brought,  and.  In  view  of  the  provision  that 
all  penalties  and  forfeitures  incurred  by 
force  of  the  act  shall  'be  sued  for  and  re- 
covered' as  prescribed  by  the  act  of  1799,  we 
are  of  the  opinion  that  debt  la  maintainable 
The  expression  'sued  for  and  recovered'  la 
primarily  applicable  to  civil  actions,  and  not 
to  those  of  a  criminal  nature." 

As  to  the  point  made  in  reference  to  the 
penalties  being  Indefinite  under  the  act  of 
1899,  In  addition  to  the  case  Just  dted,  we 
refer  to  Rockwell  v.  State,  11  Ohio,  130, 
where  the  law  fixed  the  penalty  at  not  less 
than  $5  nor  more  than  $50,  and  the  objection 
referred  to  was  overruled,  and  It  was  held 
that  an  action  of  debt  would  lie.  Other 
courts  have  held  that  statutes  somewhat  sim- 
ilar to  those  under  consideration  confer  upon 
the  state  a  cause  of  action  to  be  maintained 
In  a  civil  suit  Burgh  v.  State,  108  Ind.  183, 
9  N.  B.  76;  Davis,  Adm'r,  v.  State,  119  Ind. 
555,  22  N.  B.  9;  State  v.  Grove,  77  Wis.  448, 
46  N.  W.  532;  Territory  of  New  Mexico  v. 
Baen,  2  N.  M.  183.  Interesting  discussions 
of  the  terms  "fines,"  "forfeitures,"  and  "pen- 
alties," win  also  be  found  in  People  v.  Ne- 
drow,  122  in.  363,  18  N.  B.  633;  Gosselink 
V.  Campbell,  4  Iowa,  300.  Our  conclusion  is 
that  the  statutes  under  consideration  vest  in 
the  state  a  civil  right  of  action  for  the  pe- 
cuniary penalties  prescribed  for  violations  of 
the  provisions  of  those  statutes.  This  being 
true,  and  as  onr  statute  of  limitations  ap- 
plicable to  civil  cases  does  not  Include  and 
bar  the  state,  we  hold  that  limitation  is  not 
available  as  a  defense  in  this  case.  We  do 
not  rest  this  ruling  upon  the  ground  that 
the  statutes  under  consideration  do  not  cre- 
ate criminal  offenses.    If  It  be  conceded  that 


they  create  such  ofTenses,  criminal  prosecu- 
tions for  which  would  be  barred  within  two 
years,  it  does  not  follow  that  the  penalties 
which-  might  have  been  recovered  by  such 
prosecutions  cannot  when  authorized,  be  re- 
covered in  a  civil  action.  Our  Penal  Code 
and  Code  of  Criminal  Procedure  deal  ex- 
clusively with  criminal  cases,  and  that  por- 
tion of  the  latter  whldi  deals  with  the  sub- 
ject of  limitation  only  purports  to  fix  tbe 
time  within  which  criminal  actions  may  be 
commenced;  and  article  219,  relied  on  by 
appellant,  merely  forbids  prosecutions  by  in- 
dictment or  information  after  two  years  from 
the  commission  of  tbe  offense. 

It  is  argued  on  behalf  of  appelant  that, 
even  though  a  statute  creating  an  offense 
may  confer  upon  the  state  the  right  to  main- 
tain a  dvll  action  to  recover  a  pecuniary 
penalty  for  violating  the  statute,  still  tbat 
right  would  be  barred  by  article  219,  which 
would  bar  the  right  to  enforce  the  penalty  by 
Indictment  or  information.  If  article  219,  or 
any  other  statute,  declared  that  no  right  of 
action  should  exist  or  no  sort  of  proceeding 
be  instituted  for  the  collection  of  a  penalty 
after  two  years,  appellant's  contention  would 
be  correct;  but  that  article  is  much  nar- 
rower in  its  scope,  and  merely  prohibits 
prosecutions  in  the  manner  and  by  the  means 
prescribed  for  the  prosecution  of  criminal 
cases.  It  may  be  true  that  tbe  same  general 
result  would  be  sought  in  the  one  case  as  in 
the  other,  viz.,  recovery  of  the  penalty,  and. 
If  that  were  the  only  thing  to  be  considered, 
there  would  be  force  In  the  argument  that  in 
prohibiting  criminal  prosecutions  after  a  spec- 
ified time  the  Legislature  intended  thereby  to 
prevent  any  other  character  of  procedure 
which  had  for  its  purpose  the  accomplishmoit 
of  the  same  general  result.  If  the  two  pro- 
ceedings, civil  and  criminal,  were  not  so  es- 
sentially different,  the  contention  urged  might 
be  sustained;  but  tbe  statutes  under  con- 
sideration apply  to  natural  persons  as  well 
as  corporations,  and  as  to  such  persons  civil 
and  criminal  proceedings  are  widely  differ- 
ent In  a  civil  action  against  an  individual 
to  recover  a  penalty,  he  is  notified  of  the  suit 
by  delivering  to  him  a  citation.  When  the 
case  is  tried,  if  he  loses,  the  only  result  Is  a 
personal  Judgment  against  him  for  a  specified 
sum  of  money,  to  be  collected  by  execution, 
and  not  otherwise.  But  if  he  is  proceeded 
against  criminally  for  the  enforcement  of  a 
penalty,  he  is  arrested  and  required  to  give 
bond  or  stay  in  Jail  until  after  tbe  case  Is 
tried.  Upon  trial,  if  he  is  convicted,  the 
Judgment  not  only  goes  against  him  for  tbe 
penalty,  but,  unless  he  pays  it  he  Is  again 
Incarcerated  in  Jail.  Thus  it  will  be  seen 
that  in  a  criminal  proceeding  to  enforce  the 
penalty  tbe  defendant  would  necessarily  be 
subjected  to  tbe  Ignominy  of  an  arrest  by  a 
public  officer,  and  upon  contingencies  whldi 
often  occur,  would  be  Incarcerated  in  Jail- 
Now,  when  the  Legislature  prescribed  a  time 
which  would  prevent  a  prosecution  fraught 
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with  these  serious  conseqnenceo,  does  It  nec- 
essarily follow  tbat  It  Intended  to  cnt  off 
any  right  the  state  might  have  to  obtain  a 
personal  Judgment  for  a  pecuniary  penalty, 
-without  resorting  to  a  procedure  that  would 
bring  about  any  such  harsh  results?  We 
think  not  In  prescribing  limitation  for 
criminal  proceedings,  we  believe  the  Legis- 
lature bad  In  mind  cases  criminal  both  In 
substance  and  form,  and  had  no  Intention  of 
affecting  any  right  the  state  might  assert  in 
n  'Civil  action.  Chief  Justice  Marshall,  In 
Adams  ▼.  Woods,  2  Cranch  (U.  S.)  337,  2  L. 
Ed.  207,  announced  that,  it  a  law  should 
merely  declare  that  no  Indictment  or  Infor- 
mation should  be  presented  after  a  specified 
time^  such  law  would  be  pleadable  only  In  | 
l>ar  of  indictments  or  Informations,  and  would 
not  bar  a  civil  action  for  a  recovery  of  the 
penalty  prescribed  for  violating  a  statute. 

An  o&ense  which  Is  punishable  by  Impris- 
onment In  the  penitentiary,  absolutely  or  in 
the  alternative.  Is  a  felony ;  and  as  the  anti- 
trust act  of  1908  fixes  confinement  In  the 
penitentiary  as  an  alternative  punishment, 
appellant  pleaded  article  218  of  the  Code  of 
Criminal  Procedure  of  1895  In  bar  of  the 
state's  right  to  recover  part  of  the  penalties 
sued  for  under  that  act.  Article  218  is 
framed  like  article  219,  and  would  apply  to 
a.  criminal  prosecution  based  upon  the  act  of 
1903,  and  bar  such  prosecution  after  three 
years.  As  we  hold  tbat  it  was  the  Intention 
of  the  Legislature  to  confer  upon  the  state 
the  right  to  maintain  a  civil  action  for  the 
pecuniary  penalties  therein  prescribed,  we 
bold  tbat  such  right  of  action  is  not  barred 
by  article  218.  In  other  words,  while  the 
penalties  referred  to  were  intended  in  a  cer- 
tain sense  as  punishment,  they  were  not  im- 
posed as  punishment  to  be  inflicted  through 
the  onerous  instrumentalities  of  a  criminal 
prosecution. 

Appellant  also  pleaded  the  statute  of  limi- 
tation of  two  and  four  years  embodied  In  the 
Revised  Statutes  and  applicable  to  civil  cases. 
It  18  contended  that  the  two-year  statute  has 
application  upon  the  theory  that  if  the  state's 
suit  is  an  action  of  debt,  and  not  Instituted 
for  the  preservation  of  the  public  rights,  reve- 
nues or  property,  then  the  state  should  not 
be  exempt  from  limitation,  but  should  be 
treated  as  any  other  litigant.  It  Is  the  rule 
of  the  common  law  of  England  tbat,  unless 
so  expressly  enacted,  limitation  does  not  run 
against  the  sovereign;  and  tbat  Is  the  rule 
in  the  American  states.  We  are  not  prepar- 
ed to  place  upon  that  rule  the  restriction  urg- 
ed ;  but.  If  we  should  do  so.  It  would  not  'be 
proper  to  apply  it  to  this  case.  In  seeking 
to  recover  the  penalties  here  Involved,  the 
state  is  endeavoring  to  enforce  statutes  enact- 
ed for  the  protection  of  the  public  interest 
One  of  the  main  objects  of  the  suit  is  to  pro- 
tect and  preserve  public  rights  and  promote 
a  well-estabUshed  public  policy.  In  view  of 
what  we  have  already  lald  It  Is  hardly  neces-  I 
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sary  to  add  that  we  regard  the  four-year  stat- 
ute of  limitation  as  equally  unavailing.  In 
Brown  v.  Sneed,  77  Tex.  471,  14  S.  W.  248, 
which  holds  that  limitation  does  not  apply 
to  the  state  unless  so  expressly  provided,  the 
authorities  are  collated  and  reviewed.  We 
also  hold  that  no  error  was  committed  in 
refusing  a  charge  to  the  effect  tbat  the  state 
must  prove  Its  case  beyond  reasonable  doubt. 
Being  a  dvll.  case  that  rule  does  not  apply. 

4.  It  is  contended  on  behalf  of  appellant 
tbat  the  antl-tnist  act  of  May  25,  1899,  was 
rendered  unconstitutional  by  the  passage  of 
another  statute  at  the  same  session  of  the 
Legislature,  entitled  "An  act  to  protect  work- 
Ingmen  in  the  right  of  organization  and  the 
purposes  thereof,"  approved  May  27,  1899 
(Laws  1899,  p.  262,  c.  ISB),  wherein  It  was 
provided  that  from  and  after  Its  passage  it 
should  be  lawful  for  any  and  all  persons  en- 
gaged in  any  kind  of  work  or  labor,  manual 
or  mental,  or  both,  to  associate  themselves 
together  and  form  trade  unions  and  other 
organizations  for  the  purpose  of  protecting 
themselves  tn  their  personal  work,  personal 
labor,  and  personal  service  in  their  recq^ective 
pursuits  and  employments.  By  the  third  sec- 
tion It  is  declared  that  that  act  shall  not  ap- 
ply to  combinations  of  associations  of  capital, 
or  capital  and  persons  natural  or  artificial 
formed  for  the  purpose  of  limiting  the  produc- 
tion or  consumption  of  labor's  products,  or  for 
any  other  purpose  in  restraint  of  trade,  and 
that  nothing  therein  contained  shall  be  held 
to  interfere  with  the  terms  and  conditions  of 
private  contracts  with  regard  to  the  time  of 
service  or  other  stipulations  between  employ- 
ers and  employes,  and  "that  nothing  herein 
contained  shall  be  construed  to  repeal,  affect 
or  diminish  the  force  and  effect  of  any  stat- 
ute now  existing  on  the  subject  of  trusts, 
conspiracies  against  trade,' pools  and  monop- 
olies." In  view  of  these  limitations  placed 
upon  that  act,  we  are  of  the  opinion  tbat  it 
was  not  the  intention  of  the  Legislature  to 
authorize  anything  to  be  done  that  was  pro- 
hibited by  the  act  of  May  26,  1899.  Hence 
we  bold  that  this  statute  ingrafts  no  exemp- 
tions upon  the  anti-trust  statute  referred  to. 

6.  The  anti-trust  statute  of  May  25,  1899, 
having  been  superseded  and  repealed  by  the 
act  of  March  81,  1908,  which  diminished  the 
pecuniary  penalties,  appellant  sought  to  have 
the  latter  statute  applied  to  the  time  before 
as  well  as  after  It  went  Into  effect  This  was 
refused,  and  we  think  properly  so,  on  account 
of  this  proviso  In  the  latter  act :  "Provided 
nothing  in  this  act  shall  be  held  or  construed 
to  affect  or  destroy  any  rights  of  the  state 
of  Texas  to  recover  penalties  or  forfeit  char- 
ters of  domestic  corporations,  or  prohibit 
foreign  corporations  from  doing  business  in 
this  state,  for  acts  committed  before  this  act 
took  effect"  We  are  of  opinion  tbat  this 
proviso  preserved  whatever  rights  the  state 
had  under  the  former  law,  Including  the  right 
to  enforce  the  penalties  prescribed  by  tbat 
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act  We  are  unable  to  concur  In  the  propoBi- 
tion  that  It  was  merely  Intended  to  preserve 
the  right  to,  bnt  not  the  amount  of,  the 
penalties.  Kor  can  we  sanction  the  proposi- 
tion that,  because  of  the  location  of  a  comma 
in  the  proviso  quoted,  It  was  the  Intention 
of  the  Legislature  to  protect  and  preserve  the 
right  of  the  state  to  recover  penalties  from 
domestic  corporations,  and  not  preserve  such 
right  as  against  foreign  corporations.  No 
reason  existing  for  making  anch  a  mailced 
discrimination,  we  are  not  willing  to  hold 
that  it  was  the  Intention  of  the  Legislature 
to  do  80)  merely  because  a  comma  was  so 
used  as  to  render  that  construction  plausible. 
In  construing  written  laws  courts  are  not 
bound  by  rules  of  grammar,  and  may  disre- 
gard them  in  order  to  give  effect  to  manifest 
legislative  Intention. 

0.  It  is  claimed  that  the  trial  court  should 
have  granted  app^lant's  motion  for  a  new 
trial  based  upon  the  ground  that  the  Judg- 
ment Imposes  excessive  fines  and  operates  as 
a  deprivation  of  property  without  due  process 
of  law.  It  is  also  contended  that  the  act  of 
1899  should  be  declared  void  because  It  au- 
thorizes excessive  fines  and  forfeitures.  That 
question  has  already  been  decided  against  ap- 
pellant's contention  in  State  v.  Laredo  Ice 
Co.,  96  Tex.  467,  78  S.,  W.  951.  The  verdict, 
while  large,  is  much  under  the  maximum  per- 
mitted by  the  law.  Its  magnitude  Is  mainly 
attributable  to  appellant's  repeated  and  long- 
continued  violations  of  the  law,  covering  a 
period  of  six  years.  Hence  we  have  reached 
the  conclusion  that  the  verdict  Is  not  so  large 
as  to  render  it  manifest  that  the  Jury  were 
actuated  by  prejudice  or  other  improper  mo- 
tives. 

7.  In  appellant's  motion  for  a  new  trial  in 
the  court  below,  and  In  its  presentation  of  the 
case  here,  the  verdict  of  the  Jury  has  been 
challenged ;  the  contention  being  that  the  tes- 
timony fails  to  show  that  appellant  has  vio- 
lated any  of  the  anti-trust  laws  of  this  state. 
The  evidence  is  very  voluminous,  and  it  Is 
not  necessary  that  it  be  set  out  or  epitomized 
In  this  opinion.  It  Is  sufficient,  we  think,  to 
show  that  from  the  date  of  its  permit  to  do 
business  in  this  state.  May  81,  1900,  appel- 
lant has  been  a  party  to  an  agn^eement  or 
understanding  with  the  Standard  Oil  Com- 
pany of  New  Jersey,  one  object  of  which  was 
to  create  a  monopoly  and  control  the  price 
of  petroleum  oil  and  prevent  competition  in 
its  sale  in  a  large  and  specified  territory,  in- 
cluding the  state  of  Texas,  and  that  to  a 
large  extent  such  object  has  been  accomplish- 
ed. In  so  far  as  that  agreement  related  to 
this  state,  appellant,  acting  by  Its  agents,  per- 
formed It  within  this  state;  and  such  per^ 
formance  within  the  limits  of  the  state  con- 
stitutes violations  of  T^^as  laws  and  renders 
appellant  amenable  to  such  laws,  although 
the  agreement  between  it  and  the  Standard 
Oil  Company  may  not  have  been  made  in 
this  Btateb    To  a  large  extent  the  case  rests 


upon  circumstantial  evidence;  but  we  cannot 
say  that  the  Jury  were  not  warranted  in  the 
conclusions  drawn  from  it.  S&ace  we  bold 
that  the  verdict  is  supported  by  testimony, 
and  no  error  was  committed  in  ovwmling 
the  motion  for  a  new  trial. 

Upon  the  whole  case  our  conclusion  is  tbat 
reversible  error  has  not  been  shown,  and 
therefore  the  Judgment  will  be  affirmed. 

Affirmed. 


GORHAM  V.  DALLAS,  C.  ft  S.  W.  RT.  CO.* 

(Court  of  Civil  Appeals  of  Texas.     Dec.  21, 

1007.    On  Rehearing,  Jan.  18,  1908.) 

1.  SAI.BS— GONTBACTS— RncEDiES  or  SnxKB— 
Action  fob  Pbicb— Pleadinq— Dbfekses. 

In  an  action  for  the  contract  price  of  iron 
furnished  a  railroad,  the  contract  supnlating  for 
immediate  shipment,  defendant  in  its  answer 
could  properly  aver  facts  and  circomatances 
surrounding  the  making  of  the  contract  to  show 
that  the  parties  contemplated  an  immediate  ship- 
ment, which  was  not  made. 

2.  APPKAI/— RXVIKW— HAB1CI.E8SE3BBOB— OVEB- 
BULIMG  KXOKPTION  TO  ISSUB  NOT  SuBlUT- 
TED  TO  JUBT. 

In  an  action  by  a  seller  against  a  railroad 
company  for  the  contract  price  of  iron,  it  wa* 
not  reversible  error  to  overrule  an  exception  to 
an  allegation  in  the  petition  of  the  existence  of 
a  custom  to  sell  angle  bars  or  joints  complete 
at  the  same  price  as  rails,  and  tnat  the  custom 
entered  into  the  contract,  where  the  issue  pre- 
sented by  it  was  not  submitted  to  the  jury. 

3.  Sales— Action  fob  Pbicb— Plkadino. 

In  an  action  on  a  contract  stipulating  for 
an  inn>ectlon  of  material  sold,  where  the  peti- 
tion alleged  that  the  material  had  been  inspected, 
whether  or  not  there  had  been  an  inspection 
was  material  in  determining  whether  the  con- 
tract had  been  complied  with,  and  an  allega- 
tion that  the  inspection  had  not  been  made  was 
properly  pleaded  in  defense. 

4.  Sake— ADmsBiBiuTT  or  Bvidkhce. 

In  an  action  by  the  seller  on  a  contract  to 
famish  iron  to  defendant  railroad  company, 
where  the  defense  was  tbat  plaintiff  had  vimated 
the  contract  to  defendant's  damage  by  not  mak- 
ing immediate  shipment,  evidence  of  a  conversa- 
tion between  a  witness  and  ^aintifF  prior  to  the 
execution  of  the  contract,  herein  plaintiff  was 
told  of  a  contract  between  defendant  and  a 
firm  of  contractors  which  would  necessitate  im- 
mediate shipment  of  the  Iron,  was  admissible 
to  show  that  plaintiff,  when  the  contract  was 
made,  knew  of  the  necessity  for  immediate  ship- 
ment and  of  the  probable  loss  to  defendant  frun 
failure  so  to  do. 

5.  Same. 

In  an  action  bv  the  seller  for  the  contract 
price  of  iron  sold  defendant  railroad  company, 
where  defendant  contended  that  because  of 
breach  of  the  condition  in  the  contract  calling 
for  immediate  shipment  a  constractioa  com- 
pany employed  by  it  had  not  been  able  to  prop- 
erly complete  the  road,  the  fact  that,  under  the 
contract  with  the  construction  com{)any,  a-diief 
engineer  was  appointed  whose  estimate  as  to 
th«  amount  of  work  done  by  the  construction 
company,  its  value,  and  the  balance  due  the 
company  was  to  be  binding  on  the  parties  did 
not  preclude  another  engineer  from  testifying 
as  to  the  defective  condition  of  the  work,  and 
that  such  condition  was  the  result  of  plaintiff's 
delay  in  furnishing  material,  since  plamtiff  was 
not  a  party  to  the  contract  between  defendant 
and  the  construction  company,  and  the  chief  en- 
gineer's estimate  was  not  oondoaivs  evidence 

*Wrtt  of  error  denied  br  Supreme  Court. 
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that  defendant  Iiad  not  suffered  damage  from 
I^ntifTa  delay. 
&  SAin. 

In  an  action  by  the  seller  for  the  contract 
price  of  iron  sold  defendant  railroad  company, 
where  the  defense  was  plaintiff's  breach  of  a 
condition  in  the  contract  calling  for  immediate 
shipment,  evidence  of  the  engineer  who  superin- 
tended the  work  of  a  construction  company  who 
built  the  railroad  was  competent  to  show  that 
through  delay  in  receiving  the  material  £he  con- 
tiactors  could  not  complete  the  road,  whereby 
defendant  was  damaged. 

7.  Bami!— Inspection   ot  Ooods— Aoenot  of 
inbpgotob. 

Where  a  contract  of  sale  provides  that  the 
materials  shall  be  inspected  by  a  specified  per- 
son at  the  buyer's  cost,  the  inspector  is  the 
agent  of  both  parties,  and  his  inspection  is  con- 
cTasive  on  them  in  the  absence  of  bad  faith 
therein. 

8.  Saub  —  Bad  Faith  in  Inspection  —  Bvi- 

DENCE. 

Evidence  examined,  and  held  not  to  support 
a  finding  that  an  inspection  of  goods  under  a 
contract  of  sale  was  made  in  bad  faith. 

9.  Samx  — Dkutebt   of   Gooos  — AccEPTiNa 
Defectitx  Goods— Estoppel. 

If  a  buyer  accepts  materials  which  are 
openly  and  patently  defective,  it  Is  estopped 
from  denying  that  they  are  not  of  the  character 
bargained  for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  43,  Sales,  {|  46&-163.r 

10.  Samb— Acceptance  or  Goods  bt  Agent 

BlNDINO  ON  BTTTEB. 

Where  a  buyer  selects  an  employe  to  re- 
ceive the  materials  bought,  and  the  employe  ac- 
cepts some  which  are  not  of  the  character  bar- 
gained for,  the  buyer  is  bound  by  his  acceptance, 
though  the  Mnployfi  had  no  knowledge  of  the 
terms  of  the  contract. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Action  by  Walter  M.  Gorham  against  the 
Dallas,  Cleburne  &  Southwestern  Railway 
Company.  From  a  Judgment  granting  in- 
Buffldent  relief,  plaintiff  appeals.  Reformed 
and  affirmed. 

See  9fi  S.  W.  661. 

The  plaintiff,  Walter  M.  Gorham,  sued  the 
Dallas,  Cleburne  &  Southwestern  Railway 
Company  to  recover  the  contract  price  of  cer- 
tain material  alleged  to  have  been  delivered 
to  Bald  railway  company  In  compliance  with 
a  contract  therefor  between  the  parties.  The 
petition  alleged  a  compliance  by  the  plaintiff 
with  the  terms  of  the  contract,  and  that  de- 
fendant had  failed  and  refused  to  pay  for  the 
material,  and  prayed  Judgment  for  $2,566, 
balance  due  on  the  ocmtract  tor  the  material, 
and  1109.66  alleged  to  have  been  paid  out  as 
freight  by  plaintiff  for  the  benefit  of  defend- 
ant. The  defendant  answered  by  a  general 
demurrer,  general  denial,  and  by  special  an- 
swer and  cross-bill,  alleging  that  It  was  In- 
duced to  enter  Into  the  contract  by  the  repre- 
sentatlona  and  promises  of  plaintiff  that  he 
would  promptly  deliver  the  material,  alleging 
a  failure  to  make  prompt  delivery,  and  that 
defendant  bad  thereby  sustained  damage. 
Th*  answer  and  cross-bill  alleged  that  the 
plaintiff  had  knowledge  at  the  time  of  the 
exeentioa  of  tbs  contract  sued  on  of  defend- 


ant's contract  with  Dougherty  ft  Davis  to  con- 
struct the  road  within  90  days,  and  the  prob- 
able loss  that  defendant  would  sustain  If  the 
material  was  not  promptly  delivered.  A  trial 
resulted  in  a  verdict  for  plaintiff,  upon  which 
a  Judgment  was  entered  for  plaintiff  in  the 
sum  of  $470.07.  The  plaintiff,  being  dissatis- 
fled  with  the  amount  of  the  Judgment,  perfect- 
ed an  appeal  to  this  court 

Conclusions  of  Fact 

On  the  22d  of  August,  1802,  the  appellant, 
through  his  agent  John  B.  Watson,  and  the 
appellee,  by  its  president,  W.  D.  Myers,  en- 
tered into  a  contract  as  follows:  "Philadel- 
phia, August  22,  1902.  Sold  to  the  Dallas, 
Cleburne  &  Southwestern  Railway  Company 
for  the  account  of  Messrs.  Henry  Levis  ft  Co., 
of  Philadelphia,  sufficient  relaying  steel  T 
rails  to  lay  eleven  (11)  miles  of  single  track, 
approximately  nine  hundred  and  sixty-eight 
(968)  tons,  original  flfty-six  (66)  pounds  to  the 
yard,  and  the  necessary  accompanying  angle 
bars — ^thirty-two  ($32)  dollars  per  gross  ton 
for  rails  and  one  ($1)  dollar  per  Joint  com- 
plete (consisting  of  two  angle  plates  and  bolts 
and  nuts),  both  f.  o.  b.  Kansas  City,  Mo.; 
shipment  to  be  made  Immediately.  Material 
to  be  subject  to  Hunt's  inspection  at  buyer's 
cost  Terms  of  payment — cash  against  sight 
draft  with  shipping  documents  attached,  pay- 
able In  New  York  funds  at  par.  This  con- 
tract to  be  guaranteed  by  the  endorsement  of 
a  reputable  bank.  Signed  in  dupllcata  John 
B.  Watson.  Accepted:  Dallas,  Cleburne  & 
Southwestern  Railway  Company,  Per  W.  D. 
Myers,  Prest"  At  the  time  of  the  execution 
of  said  contract  the  appellant  had  knowledge 
that  appellee  bad  a  contract  with  Dougherty 
ft  Davis,  whereby  they  were  to  construct  ap- 
pellee's railroad  within  90  days,  and  the  prob- 
able loss  that  appellee  would  sustain  If  the 
material  purchased  was  not  promptly  deliv- 
ered. The  material  was  inspected  by  Hunt  & 
Co.,  on  September  22,  September  26,  and 
October  9,  1902,  and  was  forwarded  by  rail 
to  Its  destination  and  delivered  to  the  appel- 
lee. There  were  3,090  angle  bars  delivered 
and  1,000  fish  plates — the  fish  plates  were  of 
the  value  of  $425.60.  The  plaintiff  failed  to 
comply  with  his  contract  In  that  he  delivered 
1,000  flsh  plates  where  he  should  have  deliv- 
ered angle  bars,  and  In  falling  to  promptly 
deliver  the  material.  By  reason  of  the  un- 
necessary delay  in  failing  to  promptly  deliver 
the  material  the  railway  company,  appel- 
lee, sustained  damage  in  the  sum  of  $1,600. 
The  plaintiff  paid  $109.66  freight  oa  the  mate- 
rial which  defendant  was  bound  to  pay  under 
the  terms  of  the  contract  The  plaintiff  did 
business  under  the  name  of  Henry  Levis 
ft  Co 

Davis  ft  Davis,  for  appellant    Ramsey  ft 
Odell,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).   There  was  no  error  In  overruling  the 
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plalntUTs  demnrrer  to  that  part  of  the  an- 
swer and  croBS-blU  which  set  up  that  the 
contract  for  the  purchase  of  material  contem- 
plated Its  immediate  shipment,  and  alleging 
the  facts  sarroundlng  its  making,  to  show 
that  an  immediate  shipment  was  contem- 
plated by  the  parties  at  the  time  it  was  en- 
tered into.  The  answer  distinctly  averred 
that  the  plaintiff  had  knowledge  at  the  time 
the  contract  was  made  of  the  contract  of  the 
railway  company  with  Dougherty  &  Davis, 
and  of  the  probable  loss  that  would  be  sus- 
tained by  it  if  the  material  was  not  promptly 
delivered. 

The  Issue  as  to  whether  there  was  a  custom 
and  usage  to  sell  the  angle  bars  or  joints 
complete  at  the  same  price  as  the  rails,  and 
that  said  custom  entered  Into  the  contract 
sued  upon,  and  that  there  was  no  occasion  for 
defendant  to  pay  the  contract  price  for  the 
same  unless  the  same  were  sound  and  service- 
able and  adapted  to  the  purposes  for  which 
th^  were  to  be  used,  eta,  was  not  submitted 
to  the  Jnry,  and,  if  there  was  error  In  over- 
ruling the  exception  to  this  allegation  in  the 
petition,  such  ruling  presents  no  reason  for 
reversing  the  Judgment  The  court  submitted 
the  case  to  the  jury  on  special  issues,  and 
this  matter  was  in  no  way  submitted  to  or 
passed  upon  by  the  jnry. 

The  court  did  not  err  In  overruling  the  ex- 
ception to  that  part  of  tlw  answer  and  cross- 
bill alleging  that  there  was  no  Inspection  of 
the  material  by  Hunt,  or  any  one  else,  and 
that  there  were  1,000  flsh  plates  shipped,  and 
that  they  were  of  little  or  no  value  to  defend- 
ant. The  contract  stipulated  that  the  mate- 
rial was  to  be  subject  to  Hunt's  Inspection, 
and  the  petition  alleged  that  It  had  been  in- 
spected and  passed  inspection  by  Hunt  ft  Co. 
If  the  material  had  not  been  Inspected  when 
delivered  to  the  defendant  this  fact  became 
important  in  determining  whether  the  con- 
tract had  been  complied  with.  A  careful 
consideration  of  the  remaining  assignments 
which  complain  of  the  action  of  the  court  in 
overruling  the  other  exceptions  to  the  an- 
swer and  cross-bill  leads  us  to  the  conclusion 
that  no  reversible  error  is  therein  pointed 
out,  and  the  same  are  overruled. 

There  was  no  error  in  overruling  the  excep- 
tion to  and  admitting  the  evidence  of  the 
witness,  McDonald,  Sr.,  as  to  his  conversa- 
tion with  the  plaintiff,  Gorham,  and  his  agent 
Watson  in  Philadelphia,  prior  to  the  execu- 
tion of  the  contract  sued  on,  wherein  he  told 
them  of  the  contract  between  the  railway 
company  and  Dougherty  ft  Davis,  and  of  the 
necessity  of  Immediate  shipment  of  the  ma- 
terial. This  evidence  was  material  to  show 
that  plaintiff  had  knowledge  at  the  time  of 
entering  into  the  contract  of  the  necessity  of 
prompt  slilpment  of  the  material,  and  of  tlie 
probable  loss  that  the  company  would  sustain 
by  a  failure  to  make  immediate  shipment 
Nor  was  there  error  In  admitting  the  testi- 
mony 9t  tills  witness  tending  to  show  Uie 


damsge  sustained  by  the  railway  company  by 
the  failure  to  make  prompt  delivery  of  the 
material.  The  witness  testified  that  he  went 
over  the  road  in  December,  1902,  and  inspect- 
ed It;  that  he  found  the  embanluuent  was  of 
the  required  width,  but  washed  away,  and 
that  the  surfacing  was  about  half  down; 
that  the  cuts  were  filled  op  with  ditches  and 
such  things  as  that  The  bridges  were  not 
completed  as  they  should  have  been,  and  the 
banks  were  not  filled  out  The  track  was  not 
in  line  and  could  not  be  put  In  line  with  the 
material  we  had  to  do  it  with;  that  owin; 
to  the  condition  of  the  road,  brought  about 
by  the  failure  to  furnish  the  material  prompt- 
ly, it  would  take  |3,900  to  place  the  road  In 
the  condition  it  would  have  been,  except  for 
these  delays.  The  witness  was  iahown  to  be 
familiar  with  railroad  work  and  of  the  propor 
manner  of  railroad  construction.  But  It  Is 
contended  that  by  the  terms  of  the  contract 
between  the  appellee  railway  company  and 
Dougherty  ft  Davis  H.  A.  Oenung  was  ap- 
pointed chief  engineer,  and  that  within  30 
days  after  the  work  was  completed  he  wa.-; 
to  make  a  final  estimate  of  all  the  work  and 
the  value  of  the  same  and  the  balance  due  the 
contractors,  and  the  same  was  to  be  final  and 
conclusive  between  the  parties,  and  that  the 
company  was  to  pay  such  balance  when  this 
estimate  had  been  furnished;  that  the  flnai 
estimate  was  made  December  24,  1902,  and 
approved  by  the  president,  and  thereafter 
paid.  The  objections  made  to  the  testimony 
of  the  witness  was  that  Engineer  Genung  was 
the  only  person  to  decide  whether  the  rail- 
road was  oonatmcted  and  completed  in  ac- 
cordance with  the  contract,  and  the  testimony 
was  the  mere  opinion  of  the  witness,  and  was 
irrelevant  and  too  remote.  There  was  no  er- 
ror in  overruling  these  objections.  The  plain- 
tiff was  not  a  party  to  the  contract  between 
the  railway  company  and  Dougherty  &  Davis, 
and  the  estimate  of  the  engineer  of  the  road, 
showing  the  amount  of  work  done  by  Dough- 
erty St  Davis  and  its  value  and  the  balance 
dne  them,  was  not  conclusive  evidence  that 
the  defendant  (appellee)  had  not  sustained 
damage  by  the  appellant's  failure  to  make 
prompt  delivery  of  material.  This  estimate 
was  properly  admitted  in  evidence,  as  tend- 
ing to  show  such  fact  but  it  was  not  con- 
clusive, and  did  not  render  inadmissible  or 
irrelevant  the  testimony  of  witnesses  tending 
to  show  the  defective  condition  of  the  rail- 
road, and  that  such  condition  was  the  result 
of  delay  In  furnishing  the  material  for  its 
construction.  The  witness  stated  that  the 
contractors  had  a  number  of  times  put  the 
road  In  condition  In  accordance  with  the  con- 
tract, but  on  account  of  delays  and  wet 
weather  It  had  been  washed  out  time  and 
again,  and  he  found  he  owed  the  contractors 
the  amount  of  money  called  for  by  the  es- 
timate. 

In  the  nineteenth  interrogatory  propounded 
by  defendant  to  the  witness  Oenung,  be  was 
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asked  If  tbe  contractors  were  at  any  time 
delayed  In  tbeir  work  by  reason  of  a  delay 
In  receiving  material,  and  to  state  fully  the 
canse  and  extent  of  the  delay  and  the  number 
of  men  the  contractors  had  employed,  and 
whether  the  defendant  paid  any  sum  to  said 
contractors  or  any  other  person  by  reason  of 
such  delay,  and  how  much,  add  why  same 
was  paid,  and  all  he  knew  about  the  payment 
Tbe  plaintiff  objected  to  the  answer  to  said 
Interrogatory,  because  It  was  Irrelevant  and 
Immaterial,  and  did  not  tend  to  prove  any 
Issues,  and  was  but  an  opinion  of  tbe  witness. 
The  answer  Is  as  follows:  "The  contractors 
In  charge  of  the  constrnctlon  of  said  line  of 
railway  were  delayed  In  the  construction  of 
•aid  line  by  reason  of  tbe  delay  In  the  re- 
ceipt of  Bald  material  ordered  from  Levis  ft 
Co.,  and  also  by  reason  of  the  defective  char- 
acter of  said  material  after  same  arrived.  It 
Is  rather  a  hard  matter  to  take  Into  consid- 
eration all  of  the  facts  and  circumstances  of 
this  itranaactlon,  and  eatimate  it  all  In  days, 
but  I  will  attempt  to  give  a  portion  of  the 
delays  In  days  at  least  We  received  our  first 
shipment  of  rails  on  October  6,  19Q2,  and  did 
not  receive  any  consignment  of  angle  bars 
until  tbe  13th  of  October,  1802.  That,  of 
course,  delayed  the  contractors  In  the  con- 
struction of  the  railway  seven  days.  About 
the  next  delay  was  in  getting  the  hexagon 
nuts  to  replace  the  square  nuts.  This  oc- 
casioned about  four  days'  delay.  The  time 
lost  In  trying  to  make  these  unsuitable  angle 
bars  and  splice  plates  and  square  nuts  fit  and 
make  a  suitable  joint  could  well  be  estimated 
at  seven  days  at  least  The  time  oonsomed 
in  replacing  the  unsuitable  angle  bars  and 
nuts  was  at  least  two  weeks.  During  all  this 
time  ttie  contractors  bad  a  force  of  about 
elghty-flre  men  at  their  camp.  These  eigbly- 
five  men  bad  an  average  i>ay  of  alwnt  $1.00 
per  day.  In  a  settlement  between  the  con- 
tractors and  the  railway  company,  the  rail- 
way company,  on  account  of  the  fact  that  the 
contractors  were  threatening  tbe  railway 
company  with  damage  suits  and  other  trouble 
on  account  of  the  delays  that  they  had  been 
put  to  on  account  of  the  failure  of  the  com- 
pany  to  make  proper  and  timely  delivery  of 
tbe  material  to  be  used  In  the  construction 
of  tbe  line,  the  railway  company  was  compel- 
led to  allow  to  the  contractors  quite  a  sum  of 
money  to  cover  the  time  that  the  contractors 
bad  been  delayed.  I  do  not  know  now  Just 
what  amount  was  allowed  the  contractors, 
but  It  was  quite  a  sum.  In  addition  to  this 
settlement  between  the  railway  company  and 
tbe  contractors  the  railway  company  had  to 
accept  the  trade  from  tbe  contractors  In  a 
bad  and  defecttve  condition,  due  to  the  de- 
fective condition  of  tbe  material  so  furnish- 
ed it  by  Levla  ft  Co.,  which  is  set  out 
above.  In  other  words,  the  railway  company 
was  compelled  to  take  tbe  track  in  the  defec- 
ttve condition  and  release  the  contractors  on 


their  t>ond,  and  then  place  the  track  in  a  suit- 
able condition  and  bear  the  expense  of  tbe 
same  Itself.  From  the  knowledge  I  have  of 
tbe  condition  tbe  track  was  in  at  the  time 
it  was  taken  over  by  tbe  railway  company 
from  the  contractors,  and  the  condition  It 
should  have  been  in  according  to  tbe  contract 
between  the  parties,  I  should  say  that  tbe 
damage  occasioned  to  the  railway  company 
by  reason  of  the  defective  material  furnish- 
ed It  by  Henry  Levis  ft  Co.  at  least  tbe  sum 
of  $3,500.  In  making  this  estimate  I  have 
taken  Into  consideration  all  of  the  facts  and 
circumstances  surrounding  the  whole  transac- 
tion, and  I  believe  same  to  be  a  reasonable 
estimate."  In  our  opinion  there  was  no  error 
In  admitting  the  answer  of  the  witness.  The 
witness  was  the  engineer  in  charge  of  tbe 
work  under  the  contract  between  Dougherty 
ft  Davis  and  the  railway  company,  and  his 
answer  states  facts  wherein  the  appellee  was 
damaged  by  the  delay  in  shipping  the  ma- 
terial. It  shows  that  at  the  time  the  rail- 
way company  paid  tbe  final  estimate  to 
Dougherty  ft  Davis  the  road  was  not  In  a 
finished  condition,  and  its  defective  condi- 
tion was  due  to  the  delay  In  receiving  ma- 
ter laL 

It  is  contended  that  tbe  court  erred  in  the 
seventh  paragraph  of  tbe  charge  in  instruct- 
ing the  Jury  "that  the  plirase  in  the  contract, 
'subject  to  Hunt's  inspection  at  buyer's  cost' 
constituted  said  Himt  or  Hunt  ft  Co.  agent 
of  plaintiff  and  defendant"  It  Is  insisted 
that  said  plirase  only  constituted  Hunt  agent 
of  defendant  and  that  bad  faith  on  tbe  part 
of  Hunt  in  inspecting  the  material  would  not 
relieve  the  defendant  from  accepting  the 
same.  The  effect  of  this  phrase  in  the  con- 
tract was  to  constitute  Hunt  or  Hunt  &  Co., 
in  tbe  matter  of  inspecting  the  material,  tbe 
agent  of  both  parties,  and  was  conclusive  on 
tbem,  unless  there  was  bad  faith  in  the  mat- 
ter of  inspection.    The  charge  was  correct 

It  is  contended  that  the  court  erred  In  not 
setthig  aside  the  twelfth  finding  of  the  Jury 
wherein  they  find  that  tbe  Inspection  by  Mc^ 
Cauley  for  Hunt  ft  Go.  was  made  In  bad  faith. 
The  objection  made  to  the  material  as  ship- 
ped was  to  the  delivering  of  fish  plates  when 
the  contract  called  for  angle  bars.  This  find- 
ing of  the  Jury  seems  to  be  based  upon  the 
fact  that  it  was  fraudulent  for  the  Inspector 
to  inspect  fish  plates  as  angle  bars,  and  the 
fact  that  he  did  inspect  and  pass  fish  plates 
as  angle  bars  seems  to  be  the  only  evidence 
to  support  this  finding.  The  inspection  of, 
and  passing  of,  fish  plates  as  angle  bars  did 
not  bind  the  defendant  to  pay  the  contract 
price  of  angle  bars  for  fish  plates,  but  bound 
defendant  only  to  pay  the  reasonable  value 
of  such  fish  plates  as  it  received  and  used, 
which  was  $425.60.  The  correspondence  be- 
tween tbe  parties  at  the  time  tbe  material 
was  being  received  only  complains  of  tbe  ship- 
ment of  fish  plates  by  plaintiff  when  tbe  con- 
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tract  called  for  angle  bars.  No  complaint  was 
made  of  any  defect  In  the  angle  bars  shli^ped. 
They  were  Inspected  by  McOauley  for  Hunt 
ft  Go.  beton  being  shipped,  and  were  accept- 
ed by  the  railway  company  at  Eagan,  Tex. 
We  do  not  think  the  evidence  sapports  the 
finding  of  bad  faith  In  the  Inspection  of  the 
angle  bars.  The  jury  found  they  were  to  be 
secondhand,  and  they  seem  to  have  been  ac- 
cepted and  used  by  the  railway  company. 
Again,  If  there  was  evidence  to  support  the 
finding  of  the  Jury  that  there  was  bad  faith 
In  the  inspection  of  these  angle  bars,  still, 
they  were  received  and  accepted  by  an  em- 
ploy6  of  defendant  railway  company  at  Elagan. 
If  there  were  defects  in  them,  such  defects 
were  open  and  patent,  and  by  accepting  the 
same  defendant  was  estopped  from  denying 
tliat  they  were  not  of  the  character  bargained 
for.  Parks  v.  O'Connor,  70  Tex.  377,  8  S.  W. 
104;  Oorbam  v.  Railway  Co.  (Tex.  Civ.  App.) 
95  S.  W.  658.  But  It  is  contended  that  the 
employe  who  received  the  material  at  Bagan 
did  not  have  knowledge  of  the  terms  of  the 
contract,  and  his  acceptance  is  not  binding 
on  the  company.  We  do  not  think  tills  fact 
can  affect  the  matter.  He  had  been  selected 
by  the  company  and  placed  at  Eagan  to  re- 
ceive the  material,  and  his  acceptance  was  the 
acceptance  of  the  railway  company. 

The  appellant  made  a  motion  requesting  the 
conrt  to  render  Judgment  in  his  favor  on  the 
verdict  and  undisputed  facts.  The  motion 
was  overruled,  and  the  court  rendered  Judg- 
ment on  the  verdict  Appellant  prepared  the 
form  of  Judgment  which  he  sought  to  have 
rendered  by  the  court,  which  form  charged 
defendant  the  contract  price,  $8,090,  for  the 
angle  bars  actually  delivered,  instead  of  $2,- 
826.60,  their  market  value  as  found  by  the 
jury,  and  ignored  the  $1,500  damages  found 
for  defendant  While  he  was  not  entitled 
nnder  our  conclusion  of  facts,  to  have  the' 
Judgment  prepared  by  him  entered,  we  think, 
under  the  verdict  and  undisputed  facts,  the 
court  should  have  rendered  Judgment  giving 
plaintiff  the  full  contract  price  of  the  angle 
bars  delivered,  which  was  |8,090.  To  this 
should  be  added  $426.60,  the  value  of  the 
fish  plates  delivered,  and  $109.56,  freight  paid 
by  plaintiff  for  the  benefit  of  defendant  mak- 
ing $3,625.06,  less  $1,526  admitted  to  have 
been  paid  on  this  material,  leaving  $2,100.08. 
From  this  sum  should  be  deducted  $1,500 
damages  found  by  the  Jury  to  have  been  sus- 
tained by  the  railway  company  because  of 
delay  in  failing  to  promptly  deliver  the  mate- 
rial for  inspection  and  shipment,  which  leaves 
$600.06.  On  this  sum  plaintiff  is  entitled  to 
interest  at  the  rate  of  6  per  cent  per  annum 
from  January  1,  1908,  to  November  14,  1908, 
the  day  the  cause  was  tried  in  the  lower 
court,  making  a  total  of  $739.37,  with  8  per 
cent  per  annum  Interest  from  the  date  of 
judgment  In  the  trial  court 

Beformed  and  affirmed. 


On  Rehearing. 

In  his  argument  in  support  of  his  mo- 
tion for  rehearing,  the  appellant  calls  our  at- 
tention to  the  fact  that  not  all  of  tbe  an- 
swer of  the  witness  Genung,  as  copied  in 
our  opinion,  was  read  in  evidence.  From 
a  careful  examination  of  the  stenographer's 
notes,  it  would  seem  that  part  of  tlie  an- 
swer to  tbe  nineteenth  interrogatory,  -wblch 
reads  as  follows:  "The  railway  company  was 
compelled  to  allow  the  contractors  quite  a 
sum  of  money  to  cover  the  time  that  the  con- 
tractors had  been  delayed.  I  do  not  know 
now  Just  what  amount  was  allowed  the  con- 
tractors, but  It  was  quite  a  sum" — ^was  not 
read  in  evidence.  Tbe  stenographer's  report 
copies  the  answer  in  fall,  and  we  did  not,  in 
writing  the  opinion,  disoovo:  the  fact  that  tlie 
part  qnoted  tiad  been  eliminated.  The  opin- 
ion will  be  corrected  so  as  to  eliminate  tbe 
language  quoted  from  the  witness  Genung's 
answer  to  the  nineteenth  interrogatory.  This 
does  not  affect  our  ruling  In  the  case,  and  tbe 
motions  of  appellant  and  appellee  for  rehear- 
ing are  overruled. 

Motions  for  rehearing  overruled. 


SWINSON  V.  McKAT. 

(Court  of  Civil   Appeals   of  Texas.     Nov.   16, 
1907.     Rehearing  Denied  Dec.  21,  1907.) 

1.  Electiohs  —  CoHTKSTs— Statutobt  Pbovi- 

BI0N8. 

Sayleg'  Ann.  Civ.  St  1897,  art.  1798,  pro- 
vides that  a  person  intending  to  contest  the 
election  of  one  holding  a  certificate  of  election 
for  any  office  mentioned  in  the  act  shall  within 
30  days  after  the  return  day  of  the  election  (the 
day  on  which  tbe  votes  cast  are  counted,  and 
the  official  result  declared)  give  him  written  no- 
tice thereof,  and  deliver  to  him  or  his  agent 
or  attorney  a  written  statement  of  his  grounds 
of  contest  Article  1801  proTides  that,  io  a 
contest  of  the  election  for  district  offic««,  ex- 
cept members  of  the  Legislature,   or  for  any 


county  office,  a  copy  of  contestant's  notice  and 
statement  and  of  the  reply  thereto  of  the  con- 
testee  shall  be  filed  with  the  clerk  of  the  court 


having  jurisdiction.  Contestant  was  a  candi- 
date for  district  and  county  clerk  at  an  elec- 
tion held  May  7th,  the  returns  were  canvassed, 
and  contestee  declared  elected  May  8th.  On 
June  4th  contestant  served  written  notice  on 
contestee  of  his  intention  to  contest  his  elec- 
tion, stating  his  grounds  of  contest.  His  peti- 
tion, accompanied  by  a  copy  of  the  notice  of 
contest,  was  filed  in  the  district  conrt  on  June 
20th,  and  contestee  filed  his  answer  on  the  same 
day.  Held  that,  as  the  limitation  of  time  related 
only  to  the  service  of  the  notice  of  contest  and 
statement  of  grounds  thereof,  and  no  time  was 
prescribed  within  whidi  the  copies  were  to  be 
Bled,  tbe  court  had  Jurlsdicti<». 

2.  Same  —  JnaisDionoH  —  DisTBiOT   Oouar  — 

CONSTITTJTIONAI,    FBOVISIONB. 

Under  the  express  provisions  of  Const  art. 
5,  {  8,  the  district  court  has  jurisdiction  of 
election  contest  cases. 

8.  CotTRTs  —  JtrBisDicTiow  —  RKaoiATiOH    or 
Pbocsdube  bt  Leoislatubk. 

While  it  is  proper  for  the  LeglslBture  to 
limit  the  manner  in  which  a  court  of  general 
Jurisdiction  shall  exercise  its  power  in  cases 
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of  a  designated  character,  so  as  to  render  aach 
court  a  special  tribunal  for  the  trial  of  sach 
cases,  ^et  a  Bubstantial  compliaBce  with  such 
legislative  requirements  if  all  that  should  be 
required  to  entitle  one  to  a  hearing. 

Appeal  from  District  Court,  Parmer  Ckxm- 
ty;  J.  N.  Browning,  Judge. 

Proceeding  to  contest  election  by  B.  L. 
Swinson  against  J.  F.  McKay.  From  a  Judg- 
ment of  dismissal,  contestant  appeals.  Re- 
versed and  remanded  for  hearing  on  the 
merits. 

Barcns  A  Nortb,  for  appellant  Jna  P. 
Slaton,  for  appellee. 

'  SPBBB,  J.  Tbis  la  a  contested  election 
case,  ia  which  the  district  conrt  sustained 
a  motion  to  dismiss  for  want  of  jurisdiction 
to  bear  the  contest,  because  the  notice  of 
contest  was  not  filed  in  the  district  court 
within  80  days  from  the  return  day  of  the 
election.   The  contestant  has  appealed. 

On  May  7,  1807,  an  election  was  held  in 
Parmer  comity  for  the  purpose  of  selecting 
a  comity  site  and  electing  county  officers,  at 
wliich  election  the  appellant  and  appellee 
were  candidates  for  the  office  of  district  and 
county  clerk.  On  May  8,  1907,  the  com- 
missioners' court  of  Deaf  Smith  county,  to 
which  county  Parmer  county  was  attached 
for  judicial  purposes,  canvassed  the  returns, 
and  declared  appellee  elected  to  the  office. 
On  June  4,  1807,  appellant  served  appellee 
with  written  notice  of  tiis  Intention  to  con- 
test his  (appellee's)  election,  stating  the 
grounds  on  wliicb  he  would  base  such  contest 
On  June  20,  1907,  appellant's  petition,  ac- 
companied by  a  copy  of  the  notice  of  contest 
was  filed  in  tbe  district  court  by  D.  O. 
StalUngs,  clerk  pro  temp<»ei.  Appellee  filed 
bis  answer  on  the  same  day,  and  four  days 
later,  when  the  case  was  called  for  trial,  he 
filed  his  motion  to  dismiss  for  want  of  juris- 
diction, wlilcli,  as  lias  already  been  stated, 
the  court  sustained. 

Wliether  or  not  the  Judgment  of  the  dis- 
trict court  in  dismissing  the  contest  for 
want  of  jurisdiction  is  correct  depends  upon 
the  construction  to  be  placed  on  articles  178S 
and  ISOri  of  Sayles'  GlvU  Statutes  of  Texas 
of  1887,  regulating  the  procedure  in  contested 
election  cases.  The  first  article  referred  to 
reads:  "Any  person  intending  to  contest  the 
election  of  any  one  holding  a  certificate  of 
election  as  a  member  of  the  Legislature,  or 
for  any  office  mentioned  in  this  law,  shall 
within  thirty  days  after  the  return  day  of 
election  give  him  a  notice  thereof  in  writing 
and  deliver  to  him,  his  agent  or  attorney,  a 
written  statement  of  the  ground  on  which 
such  contestant  relies  to  sustain  such  contest 
By  the  'return  day'  is  meant  the  day  on 
which  the  votes  cast  in  said  election  are 
counted  and  the  official  result  thereof  de- 
clared." While  the  second  provides:  "If  tlie 
eoDtest  be  for  the  validity  of  an  election  for 


any  state  office  except  the  office  of  Governor 
and  Lieutenant  Governor,  or  for  any  district 
office  except  members  of  the  Legislature,  or 
for  any  county  office,  a  copy  of  the  notice 
and  statement  of  the  contestant  and  of  the 
reply  thereto  of  the  contestee  served  on  the 
parties,  shall  be  filed  with  the  clerk  of  the 
court  having  jurisdiction  of  the  case."  It 
will  be  observed  that  the  only  limitation  as 
to  time  Is  that  relating  to  the  time  within 
which  the  notice  of  contest  and  statement  of 
grounds  is  to  be  served  on  the  contestee. 
The  article  requiring  copies  of  these  papers 
to  be  filed  with  the  clerk  of  the  conrt  having 
Jurisdiction  does  not  prescribe  any  time  with- 
in which  such  copies  are  to  be  filed.  We  do 
not  feel  at  liberty  to  read  into  the  statute  a 
requirement  which  the  Legislature  has  failed 
to  place  there,  and  which  it  could  so  easily 
bave  done  had  it  seen  fit  It  is  significant 
that  article  18041,  with  reference  to  contest- 
ing tlie  validity  of  an  election  for  members 
of  the  Legislature,  does  require  that  a  copy 
of  tlie  notice,  statement  and  reply,  served 
upon  the  parties,  shall  be  filed  with  the 
district  returning  officer  wittiln  20  days  after 
servicer  No  other  article  of  the  statutes,  so 
far  as  we  liave  been  able  to  discover,  de- 
clares the  time  within  which  such  copies  are 
to  be  filed  in  the  district  court  We  think 
appellant  has  complied  literally  with  the  stat- 
utes in  his  efforts  to  contest  appellee's  elec- 
tion, and  that  the  trial  conrt  erred  in  dis- 
missing the  cause  for  want  of  jurisdiction. 
The  cases  of  Llndsey  v.  Luckett  20  Tex.  516, 
and  Wright  r.  Fawcett  42  Tex.  203,  holding 
in  effect  tliat  a  compliance  with  the  terms  of 
the  statute  is  jurisdictional,  are  not  in  con- 
fiict  with  our  liolding,  since  in  the  first  case 
the  notice  of  contest  was  not  served  within 
the  time  prescribed  by  law,  and  in  the  second, 
while  there  was  an  allegation  that  contestant 
had  within  80  days  notified  the  contestee 
tliat  he  would  contest  the  validity  of  the  cer- 
tificate of  election,  there  was  notliing  to  show 
])ow  said  notice  was  served.  It  has  been 
pointed  out  in  Messer  v.  Cross,  26  Tex.  Civ. 
App.  84,  63  S.  W.  169,  that  when  these 
cases  were  decided,  the  Constitution  then  in 
force  did  not  confer  jurisdiction  upon  the 
district  nor  the  commissioners'  court  to  try 
contests  of  elections,  while  article  S,  {  8, 
of  the  present  Constitution,  expressly  gives 
to  the  district  court  jurisdiction  in  such 
matters,  and  while  it  is  proper  for  the  Legis- 
lature to  limit  the  manner  in  which  a  court 
of  general  jurisdiction  shall  exercise  Its 
power  in  cases  of  a  designated  character,  so 
as  to  render  such  court  a  special  tribunal 
for  the  trial  of  such  cases,  yet  a  substantial 
compliance  with  such  legislative  requirements 
is  all  that  should  be  required  to  entitle  one 
to  a  hearing. 

The  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded  for  a 
bearing  on  the  merlta. 
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THOMPSON  T.  OOOLOSBT  et  aL 

(Oonrt  of  (MyU  Appeals  of  Texaa.     Not.  80, 
1907.    Rehearing  Denied  Jan.  11.  190&) 

1.  EiZBCUnOn  —  OTTABDIA.N    AKD    WABD  — AO- 

TION&— Injun  OTioH. 

Rev.  St  1885,  art  2731,  anthorizea  any 
creditor  of  the  estate  of  a  ward,  whose  claim 
has  been  approved  b^  the  court,  or  established 
by  judgment  to  obtain  an  order  from  the  pro- 
late court  directing  payment  of  the  claim  by 
the  guardian  on  proof  that  there  are  funds  in 
the  hands  of  the  guardian  subject  thereto,  or, 
in  the  absence  thereof,  directing  the  sale  of  the 
property  of  the  estate  to  pay  tne  debt.  Article 
2732  provides  that  on  failure  to  obey  the  order 
for  payment  of  the  claim  the  creditor  may  have 
an  execution  against  the  property  of  the  guard- 
ian  for  the  amount  ordered  to  b«  paid,  with 
costs.  Held,  that  an  execution  running  against 
proper^  of  the  minor,  which  showed  on  its  face 
that  an  order  for  payment  had  been  obtained 
from  the  probate  court,  was  void  on  its  face, 
and  could  neither  disturb  the  guardian's  pos- 
session, or  work  a  cloud  on  his  atle,  and  hence* 
could  not  be  enjoined,  not  being  within  article 
2989,  authorizing  an  injunction,  where  it  shall 
appear  that  the  party  applying  for  such  writ 
is  entitled  to  the  relief  demanded,  and  sncfa 
relief  requires  restraint  of  some  act  prejudicial 
to  the  applicant,  or  where,  pending  litigation, 
it  appears  that  a  party  was  about  to  do  some 
act  in  violation  of  the  rights  of  the  applicant 
which  would  tend  to  render  judgment  ineffectual, 
or  where  the  applicant  for  such  writ  shows 
himself  entitled  thereto  under  the  principles 
of  equity. 

2.  Samb— OBOtmoB. 

Where,  pending  suit  to  enjoin  an  injnno- 
tion,  a  levy  thereunder  is  release^  and  execution 
is  returned  witli  the  release  indorsed  thereon, 
the  injunction  will  be  denied. 

Appeal  from  District  Conrt,  Delta  Ooonty ; 
T.  D.  Montroae,  Judge. 

Action  by  J.  T.  Thompson,  guardian, 
againat  Z.  T.  Gooldaby  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  L.  Toung,  for  appellant  Newman  Phil- 
lips, for  appellees. 


CONNER,  O.  J.  TblB  suit  was  instituted 
by  appellant  on  the  23d  day  of  October,  1905, 
aa  guardian  of  the  person  and  estate  of 
Eldon  Thompson,  a  minor  of  about  the  age 
of  seven  years,  to  enjoin  the  levy  and  sale  of 
10  and  a  fraction  acres  of  land  belonging  to 
said  minor,  under  an  execution  issued  at 
the  Instance  of  api>ellee  Z.  T.  Oooidsby  by  the 
clerk  of  the  county  court  of  Delta  county. 


A  temporary  writ  of  Injunction  was  issued 
as  prayed  for,  but  was  dissolved  in  chambers 
upon  motion  therefor  on  November  27,  190G. 
On  April  2,  1906,  appellees  answered  toy  gen- 
eral and  special  demurrers,  and  by  special 
answer  not  necessary  to  set  out  On  the 
next  day,  April  3d,  appellant  replied  by  sup- 
plemental petition,  but  the  court  sustained 
appellees'  general  demurrer,  and  dismissed 
the  suit,  appellant  having  declined  to  ameud. 

Appellant  assigns  error  to  the  action  of  the 
court  in  dissolving  the  writ  of  injunction  la 
limine,  and  In  sustaining  the  general  de- 
murrer to  his  petition.  The  ground  of  api>el- 
lant's  action,  as  stated  In  his  petition,  is  that, 
tbe  threatened  sale  would  disturb  his  pos- 
session and  cast  a  cloud  upon  the  title  of  tbe 
minor.  It  appears,  however,  from  the  face- 
of  tbe  execution,  a  copy  of  which  is  made 
part  of  tbe  petition,  that  appellee  was  but  a 
judgment  creditor  of  the  minor  who  had 
secured  an  order  of  the  probate  court  for  tbe 
guardian  to  pay  the  claim,  as  may  be  done 
under  article  2731  of  the  Revised  Statutes 
of  1895,  and  that  the  execution  was  against 
the  prt^erty  of  tbe  minor  rather  than  against 
the'  property  of  appellant,  his  guardian,  as  lu 
such  case  is  required  by  article  2732.  Tbe 
execution,  therefore,  was  wholly  nnauthor- 
Iced  and  void,  and  could  In  no  event  have 
clouded  the  minor's  title,  nor  have  been  made 
available  to  disturb  appellant's  possession. 
It  follows  that  appellant  failed  to  bring 
himself  within  Revised  Statutes  of  1895,  art. 
2889,  authorizing  the  Issuance  of  writs  of 
Injunction.  Besides,  it  appears  from  ai>pel- 
lee's  answer,  filed  April  2,  1906,  as  als» 
from  the  briefs  of  both  parties  to  this  ap- 
peal, that  appellee  in  December,  1805,  re- 
leased tbe  levy  made  upon  lands  of  the 
minor,  and  caused  the  writ  of  execution  to  be 
so  indorsed  by  the  sheriff  and  returned  to 
tbe  county  court  of  Delta  county.  The  ob- 
ject of  appellant's  suit  was  thus  brought 
about,  and  at  the  time  of  tbe  hearing  on 
April  8,  1006,  there  was  left  in  no  view  of 
the  case  any  actionable  issue  to  be  tried,  the 
damages  set  up,  attorney's  fees,  etc.,  not  being 
recoverable.  Tbe  only  material  question  that 
could  then  have  existed  was  the  question 
of  costs,  and  no  error  has  been  assigned  to 
the  judgment  In  this  respect. 

We  conclude  that  no  error  appears  In  tbe 
proceedings  below,  and  tliat  tbe  judgment 
should  be  affirmed. 
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OWEN  et  al.  t.  BUTLKEY  et  aL 
(Sapreme  Court  of  Arkansas.    Nov.  25,  1907.) 

1.  Chattei.  Mobtoaoeb— Repmviw  by  Mokt- 
OAOKK — Defenses. 

In  replevin  by  the  payee  of  a  note  to  re- 
cover personal  property  described  in  a  chattel 
mortgage,  given  to  secure  the  note,  in  which  ac- 
tion another  party  filed  as  intervener,  claiming 
to  hold  the  note  as  collateral  security  on  a  debt 
due  him  from  the  payees,  the  coqrt  properly  ad- 
mitted evidence  of  fraud  by  the  payee  in  pro- 
curing execution  of  the  note  and  mortgage  over 
the  intervener's  objection,  where  there  was  noth- 
ing to  show  that  such  payee  bad  abandoned  bis 
claim  as  plaintiff. 

2.  Same— BviDENOS. 

In  replevin  by  a  chattel  mortgagee,  defend- 
ed on  the  ground  ttiat  the  mortgage  and  note  se- 
cured were  obtained  by  fraud,  in  which  an  as- 
signee of  the  note  intervened  claiming  to  be  a 
bona  fide  purchaser  without  notice  of  defenses, 
and  to  hold  the  note  as  collateral  security  for  a 
debt  due  him  from  the  mortj;agee,  the  positive 
evidence  of  Intervener  that  the  note  was  assign- 
ed to  him  on  a  certain  date  as  sach  collateral 
security  was  not  so  Irreconcilable  with  testi- 
mony of  the  mortgagor  and  his  wife  of  state- 
ments by  intervener  to  them  that  he  did  not  have 
anything  to  do  with  the  note  and  wonid  not 
have,  as  to  be  contradicted  thereby,  when  ex- 
plained by  intervener  as  referring  to  his  expecta- 
tion that  bis  debt  from  the  mortgagee  would  be 
paid  when  the  note  would  revert,  so  that  his 
positive  evidence  of  bis  Interest  as  pledgee  should 
not  have  been  denied  all  weight  by  the  jnry. 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty; Geo.  W.  Hays,  Judge. 

Action  by  J.  8.  &  M.  B.  Owen  and  Henry 
Moore  against  N.  E.  Ifulkey  and  another. 
From  a  Judgment  for  defendants,  Henry 
Moore  appeals.    Reversed  and  remanded. 

This  was  a  suit  In  replevin  by  J.  S.  &  M. 
B.  Owen,  payees  in  a  certain  note  of  $400, 
executed  by  appellees.  Xbe  note  was  secur- 
ed by  a  mortgage  covering  certain  "personal 
property."  J.  S.  &  M.  B.  Owen  alleged  In 
their  complaint  the  execution  of  the  note  and 
mortgage,  and  that  there  was  a  default  in 
payment.  The  complaint  contained  the  alle- 
gations necessary  in  a  suit  in  replevin,  and 
prayed  for  the  recovery  of  the  possession  of 
tte  property  contained  in  the  mortgage,  etc. 
Defendants,  appellees,  In  their  answer  denied 
the  right  of  possession  in  plaintifC,  admitted 
the  execution  of  the  note  and  mortgage,  but 
alleged  that  the  note  and  mortgage  were  pro- 
cured by  plaintiffs  through  fraud,  deceit,  and 
misr^resentatlon  in  the  sale  of  certain  prop- 
erty which  was  the  consideration  for  the 
note.  Thereafter  the  plaintiff  Henry  Moore 
filed  bis  motion,  duly  verified  by  aflSdavit,  to 
be  made  a  party  plaintiff  in  said  suit  because 
of  his  interest  therein,  setting  forth  that  the 
$400  note  secured  by  said  mortgage  was 
transferred  and  delivered  to  him  by  the  pay- 
ees of  said  note  for  a  valuable  consideration 
long  before  the  maturity  thereof,  to  secure 
an  indebtedness  of  said  J.  S.  Owen,  whldi 
still  remained  unpaid,  and  that  said  note  had 
ever  since  such  transfer  been  in  his  poases- 
■ion  until  same  was  delivered  to  D.  L.  King 
for  ptitpose  of  instituting  the  present  suit 
Said  motion  was  granted,  and  said  Henry 


Moore  made  a  party  plaintiff  herein.  On  be- 
half of  appellant,  Henry  Moore,  the  note  and 
mortgage  were  introduced  and  read  In  evi- 
dence. The  mortgage  was  executed  October 
30,  1903,  acknowledged  December  2, 1903,  and 
filed  in  the  recorder's  office  December  11, 
1903.  The  note  was  dated  October  20,  1903, 
was  negotiable  in  form,  and  due  six  months 
after  date.  It  was  Indorsed  In  blank  by  the 
payees,  J.  S.  Owen  and  M.  E.  Owen.  Appel- 
lant, Henry  Moore,  testified,  "that  the  note 
described  in  the  mortgage  and  read  to  the 
Jury  was  by  J.  S.  Owen  and  M.  E.  Owen  In- 
dorsed and  delivered  to  him  for  a  valuable 
consideration  on  or  about  December  4,  1903, 
long  before  its  maturity,  and  that  it  was  in 
his  possession  ever  since  December  4,  1903, 
until  sent  by  him  to  D.  It.  King  to  collect, 
or,  failing  to  do  so,  to  bring  suit  upon,  in- 
structing him  that  the  proceeds  were  to  be 
paid  over  to  witness,  ns  said  note  was  held 
as  collateral  for  Indebtedness  due  by  J.  S.  & 
M.  B.  Owen ;  that  at  time  note  was  assigned 
to  witness  as  collateral  he  advanced  a  large 
sum  in  cash  to  said  J.  S.  &  M.  E.  Owen,  a 
large  amount  of  which,  more  than  the  amount 
of  the  said  note  Is  still  due  and  unpaid ;  that 
nothing  had  ever  been  paid  on  said  $400  note. 
Appellees  introduced  evidence  bearing  on  the 
issue  raised  by  their  answer  of  the  fraud, 
deceit,  and  misrepresentation  of  J.  S.  &  M. 
B.  Owen  in  the  procurement  of  the  note  and 
mortgage.  Appellant,  Henry  Moore,  objected 
to  defendant  testifying  to  any  facts  attempt- 
ing to  prove  fraud  practiced  by  J.  S.  Owen 
in  sale  of  prc^ierty  for  a  part  of  purdiase 
money  of  which  the  $400  note  was  given, 
without  connecting  or  attempting  to  connect 
said .  plaintiff  with  such  allied  fraud.  The 
verdict  and  Judgment  on  the  Issue  of  the 
fraud  of  J.  S.  &  M.  E.  Owen  was  in  favor  of 
appellees  as  against  J.  S.  Owen  &  M.  B. 
Owen.  They  have  not  appealed,  and  in  the 
view  we  have  of  the  case  It  is  unnecessary 
to  state  what  this  testimony  proved.  Appel- 
lee N.  B.  Mulkey  among  other  things  testified 
that,  "at  the  time  this  suit  was  filed,  Mr. 
Moore  had  never  called  on  him  for  the  $400 
note,  or  claimed  to  own  same.  Witness  tried 
to  get  the  $400  to  meet  the  $400  note ;  went 
to  Mr.  Moore,  and  tried  to  get  the  money  to 
meet  the  $400  note  but  could  not  He  said 
he  had  the  $400  In  notes  against  the  prop- 
erty, but  did  not  have  anything  to  do  with 
the  $400  note,  and  would  not"  Appellee  Mrs. 
Mollle  Mulkey  testified  that  she  was  pres- 
ent when  Mr.  Moore  and  Mr.  Mulkey  were 
discussing  the  $400  note,  and  heard  Mr. 
Moore  say  he  bad  nothing  to  do  with  it; 
that  Mr.  Moore  and  Mr.  Mulkey  were  on  the 
gallery  and  she  in  the  house  by  the  window 
when  she  heard  conversation  about  the  note, 
and  Mr.  Moore  say  he  had  nothing  to  do  with 
it  She  could  have  touched  them  with  her 
hand.  She  heard  Mr.  Moore  disclaim  hav- 
ing any  interest  in  the  note.  He  emphatical- 
ly and  repeatedly  said  he  would  have  noth- 
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Ing  to  do  wltb  said  note.  Appellant,  Moore, 
In  rebuttal  denied  tbat  he  told  Mulkey  "that 
he  did  not  have  any  Interest  In  the  note  and 
would  not,"  becanse  he  could  not  have  trath- 
fuUy  done  so,  as  the  note  was  held  by  him 
from  December  4,  1903,  till  It  was  sent  to 
his  attorney  for  collection.  Appellant  ex- 
plained that  he  did  not  claim  to  be  the  own- 
er of  the  note  as  It  was  only  held  as  collat- 
eral, and  he  expected  the  payee  and  owner 
of  the  note  to  meet  his  own  note  to  aKWl- 
lant,  when  the  note  held  as  collateral  would 
go  back  to  the  payee  and  owner  thereof. 
There  was  a  verdict  and  Judgment  In  favor 
of  appellees,  and  appellant  Moore  proaectites 
this  appeaL 

Moore  &  Moore  and  D.  L.  King,  for  appel- 
lant   Searcy  St  Parks,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
First  The  court  d!d  not  err  In  admitting  evi- 
dence as  to  the  Issue  of  fraud  alleged  on  the 
pert  of  J.  8.  Owen  in  procuring  the  note  and 
mortgage^  For,  at  the  time  objection  was 
made  to  this  testimony  by  appellant  Henry 
Moore,  J.  8.  Owen  was  a  party  plaintiff,  and 
the  cause  was  progressing  on  the  Issue  raised 
by  the  answer  setttag  up  fraud,  deceit  and 
misrepresentation  on  bis  part  There  was 
nothing  to  show  that  J.  8.  Owen,  at  the  time 
the  objection  to  this  testimony  was  made, 
had  abandoned  his  claim,  and  the  testimony 
was  relevant  and  competent  as  to  him.  Sec- 
ond. The  court  sent  the  questions  of  whetb^ 
er  or  not  there  was  fraud  In  the  procurement 
of  the  note  and  mortgage  by  J.  S.  Owen  and 
M.  B.  Owoi,  and  whether  or  not  appellant 
Moore  was  an  Innocent  holder  for  valne,  to 
the  Jury  upon  Instructions  to  which  no  ob- 
jection was  madSi,  and  no  ezcepttm  saved. 
Therefore  the  only  question  raised  by  the  ap- 
peal of  Henry  Moore  is  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict 

Appellant's  testimony  Is  clear  and  positive 
that  the  note  was  transferred  and  delivered 
to  him  on  the  4th  of  December,  1903,  and 
that  he  held  same  as  collateral  securlly  for 
a  large  sum  which  he  had  advanced  to  the 
payees  at  the  time  of  the  transfer  of  the 
note  to  him.  Testlmcmy  of  appellees  to  the 
effect  that  at  the  time  the  suit  was  filed  ap- 
pellant Moore,  had  not  called  upon  appellee 
for  the  1400  or  claimed  to  own  same,  that  he 
did  not  have  anything  to  do  with  the  |40O 
note,  and  would  not  have^  did  not  have  any 
interest  In  It  etc.,  Is  consistent  and  reconcil- 
able with  the  idea  that  appellant  was  not  the 
owner  of  the  note,  as  appellant  explains  In 
his  testimony  be  did  not  claim  to  own  the 
note,  because  he  only  held  same  as  collateral 
security,  and  when  the  debt  was  paid  for 
which  the  note  was  transferred  as  collateral 
the  note  would  go  bade  to  the  owner.  So 
there  was  no  real  contradiction  of  his  testi- 
mony. Certainly  there  was  nothing  in  this 
to  warrant  the  jury  In  Ignoring  the  testimony 
of  appellant  showing  tiiat  he  was  the  holda 


of  the  note  before  maturity,  for  value,  with- 
out notice  of  any  Infirmities  in  It 

In  our  opinion  the  verdict  of  the  jury 
against  appellant  Moore,  was  without  evi- 
dence to  support  It  and  for  that  reason  the 
judgment  should  be  reversed,  and  the  cause 
remanded  for  new  triaL 


ROBERTS  V.  STATEl. 
(Supreme  Ck>nrt  of  Arkansas.    Dec.  9,  1907.) 

Highways— Obsthuctiow— Offenses. 

That  defendant  obstructed  the  month  of  a 
slough  was  ingaffident  to  suBtaln  a  conviction 
for  obstructing  a  public  road  because  in  times 
of  high  water  the  road  would  be  washed  out  by 
reason  of  such  obstruction  prior  to  an  actual  oc- 
currence thereof. 

[EM.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  25,  Highways,  ff  417-422.] 

Appeal  from  Circuit  Court  Carroll  County ; 
J.  S.  Maples,  Judge. 

A.  Roberts  was  convicted  of  obstructing  a 
public  road,  and  be  appeals.  Reversed  and 
remanded. 

Troy  Pace,  for  appellant  William  F.  Klr- 
by,  Atty.  Gen.,  and  Dan.  Taylor,  for  the  State. 

HILL,  a  J.  Roberts  was  Indicted  for  ob- 
structing a  public  road  which  ran  along 
Keel's  creek,  in  Winona  township,  Carroll 
county,  and  was  convicted,  and  has  appealed. 

The  state's  evidence  tended  to  prove  that  he 
obstructed  the  mouth  of  a  slougb  which 
would  stop  the  fiow  through  the  slough  when 
the  creek  is  up,  and  thus  force  more  water 
into  the  main  channel,  tending  to  wash  away 
the  banks  of  the  creek,  and  cut  Into  the  road 
when  it  rains  and  the  creek  rises.  The 
strength  of  the  state's  case  is  presented  in 
the  testimony  of  Mr.  Clark,  one  of  the  wit- 
nesses for  the  state,  as  follows :  "I  have  seen 
the  obstruction  in  the  month  of  the  slough 
placed  there  by  the  defendant  It  will  keep 
the  water  from  going  around  tlirough  the 
slough  if  the  creek  gets  up  high,  and  in  my 
opinion  will  cause  more  water  to  run  through 
the  main  channel  of  the  creek,  and  will  some 
day  wash  away  the  road.  I  know  it  will 
wash  away  the  road  for  it  has  done  it  be- 
fore. The  last  time  was  about  a  year  ago. 
It  has  not  washed  the  road  away  since  the 
obstruction  was  put  in  the  slough,  but  It 
will  take  leas  rainfall  now  to  make  it  do  so." 
Concede  that  the  obstruction  to  the  highway 
caused  by  this  obstruction  to  the  flow  of  the 
slough  would  be  an  obstruction  within  the 
statute^  yet  this  evidence  Is  insuffldent  to 
sustain  a  conviction.  The  obstruction  to  the 
highway  has  not  occurred;  and  whether  It 
will  occur  from  the  act  In  question  depends 
on  the  concurrence  of  several  natural  causes, 
such  as  the  amount  of  rainfall,  the  unchanged 
drainage  outlets,  the  extent  of  this  obstruc- 
tion, the  resisting  pow^  of  the  intervmlng 
soil,  and  other  natural  forces.  A  material 
diminution  of  the  rainfall  alone  would  upset 
the  entire  prophetic  obstruction  of  this  road. 
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Thla  erlitsact  leaTM  the  obstmctlon  of  the 
highway  to  be  problematic,  uncertain,  and 
conjectnral.  It  may,  and  Tery  likely  will, 
occur.  Bnt  that  la  iosnfflciait  to  sustain  a 
conrlctlon. 

Berexsed  and  remanded. 


CAGLB  ▼.  GHAT. 

(Supreme  Court  of  Aricanaas.    Dec.  16,  1907.) 

APPSAIr— RscoBD— Gixbk's  Oebtificatk. 

It  being  no  part  of  the  duty  of  the  clerk  to 
certify  to  oral  teedinony,  each  portion  of  hie 
certificate  to  a  transcript  on  appeal  is  enrplus- 
age,  and  may  be  disregarded  without  recommit- 
ting the  transcript  for  a  proper  certificate. 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  C.  Hart,  Chancellor. 

Action  between  George  R.  Cagle  and  James 
B.  Gray  as  trustee,  etc.  From  a  Judgment  in 
favor  of  the  latter,  the  former  appeala  On 
motion  to  strike  a  portion  of  the  clerk's  oer- 
tiflcate  to  the  transcript    Denied. 

PE5R  CITBIAM.  The  clerk's  certificate  la 
as  follows:  "I,  F.  A.  Garrett,  clerk  of  the 
Pulaski  chancery  court;  do  herdJy  certify 
that  the  annexed  and  foregoing  34  pages  of 
within  written  matter  contains  a  true,  accu- 
rate and  complete  transcript  of  all  the  plead- 
ings, papers,  flies,  and  entries  of  proceedings 
In  the  action  named  In  the  caption  (except 
certain  testimony  which  is  not  on  file  in  my 
office  In  said  cause),  and  which  by  consent  of 
counsel  is  omitted  from  this  record,  as  hath 
appeared  by  comparing  the  same  with  the 
originals  thereof  now  on  file  and  of  record  in 
my  office.  •  •  •  F,  A.  Garrett,  Clerk." 
In  Beecher  ▼.  Beecher,  104  S.  W.  166,  it  was 
said:  "It  is  no  part  of  the  clerk's  duty  to 
certify  to  oral  testimony,  and  his  certificate 
to  it  necessarily  goes  for  naught."  This  cer- 
tificate In  a  negative  way  reaches  the  same 
end  sought  to  be  reached  by  the  clerk's  cer- 
tificate in  the  Beecher  Case,  and  Is  equally 
ineffectual.  The  appellee  files  a  motion  to 
strike  out  so  much  of  the  clerk's  certificate 
as  goes  b^ond  his  province,  but  the  court 
does  not  in  that  way  exercise  authority  over 
the  clerk's  certificates. 

The  objectionable  part  is  surplusage,  and 
neither  adds  to  nor  takes  from  his  certificate 
what  is  proper  to  be  certified,  and  it  is  un- 
necessary to  recommit  it  to  him  for  a  proper 
certificate;  and  the  motion  Is  overruled. 


ELUS  et  al.  v.  CAMPBilLL  et  al. 

(Supreme  Court  of  Arkansas.    Dec.'  16,  1907.) 

pABTinoH  —  Pabol  Aoeeembnt— Estoppel— 
Statute  or  Frauds. 

Where  decedent's  widow  consented  to  a 
naiol  partition  of  the  homestead  by  her  children, 
decedent's  heirs  at  law,  who  took  jwssession  of 
their  several  portions  of  the  land,  mailing  val- 
ui^le  and  permanent  improvements  thereon,  the 


dilldren  and  their  sneeessors  were  estopped  to 
repudiate  the  agreement. 

[Ed.  Note. — For  cases  in  point,  see  C!ent  Dig. 
ToL  87,  Partition,  S|  13-17.] 

Appeal  from  Clay  Chancery  Ck>nrt;  Edward 
D.  Robertson,  Chancellor. 

Action  by  Bobert  H.  Ellis  and  another 
against  J.  H.  Campbell  and  another.  Judg- 
ment for  defmdants,  and  plaintiffs  appeal 
Affirmed. 

Appellants,  father  and  son,  brought  this 
action  September  6,  190S,  against  appellee  J. 
H.  Campbell  and  wife  for  the  partition  of  200 
acres  of  land  In  Clay  county.  Appellee  an- 
swered with  a  cross-bill  for  the  confirmation 
of  a  prior  parol  partition  between  him  and 
his  sister,  Nannie,  in  her  lifetime,  she  having 
been  the  wife  of  one  of  the  appellants,  the 
mother  of  the  other.  Certain  facts  are  undis- 
puted. James  Campbell  died  in  1876,  the 
owner  of  the  premises,  which  constituted  his 
homestead.  He  left  him  surviving  E.  M. 
Campbell,  his  widow,  and  the  appellee  J.  H. 
Campbell,  a  son,  and  Nannie  (Tampbell,  a 
daughter.  These  latter  were  his  only  heirs 
at  law.  The  daughter  subsequently  married 
Henry  Mack,  by  whom  she  had  no  children. 
After  his  death  she  married  the  appellant, 
Robert  S.  Ellis,  and  the  appellant  Bobert  H. 
Ellis  was  the  only  Issue  of  their  marriage, 
and  consequently  the  sole  heir  of  his  mother. 
Mrs.  Ellis  died  Intestate  in  September,  1903, 
and  her  mother,  the  widow  of  James  Camp- 
bell, about  a  month  previous.  No  allotment 
of  the  widow's  dower  was  ever  made.  Dur- 
ing all  the  time  of  her  widowhood  from  1876 
to  the  time  of  her  death,  August,  1903,  the 
widow,  B.  M.  Campbell,  continued  to  reside 
on  said  land  a  part  of  the  time  with  appellee 
J.  H.  Campbell,  and  a  part  of  the  time  with 
her  daughter,  Nannie  Campbell.  Appellee 
contended  that  there  had  been  a  parol  parti- 
tion between  him  and  his  sister.  Appellants 
denied  this,'  and  contended  that,  even  If  such 
partition  bad  been  made,  it  was  not  binding 
In  law.  The  coiut  upon  the  testimony  adduc- 
ed made  the  following  findings  and  decree: 
"That  In  1888  the  brother  and  sister,  in  con- 
junction with  the  mother,  and  with  her  con- 
sent, had  divided  these  lands  In  accordance 
with  the  contention  of  appellee,  and  that  after 
the  same  had  been  made  the  parties  each  took 
possession  of  the  respective  portions  of  the 
premises  so  assigned  to  them,  and  since  that 
time  have  been  in  actual,  open,  visible,  ad- 
verse possession  of  their  respective  tracts, 
claiming  the  title,  and  had  made  valuable  and 
lasting  improvements  thereon,  and  decreed  a 
confirmation  of  the  oral  partition,  and  vested 
and  divested  title  accordingly. 

Moore,  Spence  A  Dudley,  for  appellants. 
J.  D.  Block  (F.  H.  Sullivan,  of  counsel),  for 
appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  findings  of  fact  by  the  chancery  court 
are  In  accord  with  the  decided  j?repon^anoe 
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of  the  evidence.  Mr.  Freeman  lays  down  the 
rule  that,  "whatever  effect  may  be  conceded 
at  law  to  parol  partitions,  It  Is  quite  certain 
that,  when  executed  by  talcing  possession 
thereunder,  they  will  be  recognised  and  oi- 
forced  In  equity  partlcnlarly  when  such  parti- 
tion and  the  possession  based  upon  it  have 
been  mutually  acquiesced  in  by  the  parties 
for  a  considerable  period."  Freeman,  Co-ten- 
ancy &  Partition,  {402;  21  A.  &  E.  Bncyc 
Law  (2d  Ed.)  1139.  But  in  this  case  there  was 
not  only  possession  taken  by  the  brother  and 
sister,  as  the  court  found,  but  each  made  last- 
ing and  permanent  Improvements,  and  the 
making  of  Improvements  of  that  character  Is 
in  and  of  Itself  such  performance  as  takes  a 
contract  out  of  the  statute  of  frauds.  Mooney 
V.  Rowland,  64  Ark.  19,  40  S.  W.  2S9.  Upon 
the  facts  of  this  case  it  certainly  does  not  He 
in  the  mouth  of  either  of  the  children  of  Mrs. 
Campbell  or  those  succeeding  to  their  rights, 
to  repudiate  the  contract  they  had  made  and 
executed  with  each  other. 

We  need  not  inquire  whether  the  brother 
and  sister  had  the  technical  right  to  give  each 
other  pedal  possession.  They  made  the  agree- 
ment with  each  other  concerning  their  rever- 
sionary interest  In  the  property.  The  mother 
was  consenting,  and  they  each  acted  upon  the 
agreement  for  partition  by  taking  possession 
and  making  valuable  Improvements.  The 
mother  is  dead,  and  her  life  estate  of  dower 
and  the  homestead  right  passed  out  with  her 
death.  The  brother  and  sister,  and  those 
claiming  under  the  latter  appellants,  are 
plainly  estopped  by  their  conduct  See  Folts 
V.  West,  103  Ind.  410,  2  N.  B.  9Sa 

Affirmed. 


W.  T.  ADAMS  MACH.  CO.  T.  OASTLB- 

BERRT. 
(Supreme  Court  of  Arkansas.    Dee.  23,  1907.) 

1.  corpobatiors  —  fobeion  cobpobatiors — 
Servick  on  Aokrt. 

A  foreign  corporation  having  an  agent  in 
the  state  on  whom  service  sbonld  he  had,  service 
on  its  traveling  salesman,-  having  no  control  over 
its  business,  is  insafficient 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  |  2607.] 

2.  APFEABARCB  —   SPECIAIi      Apfbabancb  — 
Waivkb  or  Objbctior  bt  Ahswbb. 

Defendant  by  answering,  maintaining  in  the 
answer  its  objection  to  the  service  of  summons, 
after  its  motion,  on  special  appearance,  to  quash 
the  service,  had  been  overruled,  does  not  waive 
its  objection. 

Appeal  from  Circuit  Court  Scott  County; 
Jeptha  H.  Evans,  Judge. 

Action  by  R.  A.  Castleberry  against  the 
W.  T.  Adams  Machine  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed 
and  remanded. 

Suit  was  brought  by  appellee  against  ai>- 
pellant  In  the  Scott  circuit  court  to  recover 
damages  for  misrepresentations  made  by  an 
agent  of  appellant  in  the  sale  of  a  sawmill 
to  appellee.     A  summons  was  duly  issued 


and  made  returnable  at  the  next  term  of  the- 
court  On  the  2d  day  of  the  August  1906. 
term  of  court,  to  which  the  summons  wa» 
returnable,  the  defendant  obtained  permis- 
sion to  appear  specially  for  the  purpose  of 
filing  a  motion  to  quash  servioe  of  summons. 
The  order  of  the  court  (omitting  the  caption) 
is  as  follows:  "Comes  the  defendant  W.  T. 
Adams  Machine  Company,  by  its  attorney, 
T.  N.  Sanford,  and  asks  to  be  permitted  to 
appear  specially  for  the  purpose  of  filing  mo- 
tion to  quash  the  service  of  the  summons  here- 
in, which  is  by  the  court  granted.  Where- 
upon defendant  files  motion  to  quash  service 
of  summons  terein.  Motion  overruled,  and 
defendant  exoeiits."  The  grounds  of  the  mo- 
tion are  as  follows:  (1)  Because  said  W.  T. 
Adams  Machine  Company  is  a  foreign  corpo- 
ration, and  lias  an  agent  at  Plummerville^ 
Ark.,  upon  whom  service  should  be  had.  (2) 
Because  T.  W.  Barnes  is  not  such  an  agent  as 
service  of  summons  can  be  properly  had  on. 
The  return  indorsed  on  summons  is  as  fol- 
lows: "State  of  Arkansas,  County  of  Scott 
I  have  this  14th  day  of  April,  1906,  duly  serv- 
ed the  within  by  delivering  a  copy  and  stat- 
ing the  substance  thereof  to  the  within  named 
T.  W.  Barnes,  agent  of  the  said  witliin  nam- 
ed macliine  company,  as  herein  commanded. 
[Signed]  O.  W.  Orandstaff,  Sheriff."  Ap- 
pellant then,  without  waiving  its  rights  under 
its  motion  to  quash  service  of  summons,  an- 
swered, denying  the  allegations  of  the  com- 
plaint There  was  a  jury  trial  and  a  verdict 
for  appellee  in  the  sum  of  $200.  Appellant 
filed  a  motion  for  a  new  trial,  and  one  of  the 
grounds  therefor  was  that  the  court  erred  in 
overruling  its  motion  to  quash  service  of 
summons.  The  motion  for  a  new  trial  was 
overruled,  and  the  case  is  brought  here  by 
appeal. 

T.  B.  Pryor,  for  appellant 

HART,  J.  (after  stating  the  f&cts  as  above). 
We  are  met  at  the  threshold  of  this  case  by 
the  contention  that  the  return  of  service  on 
the  summons  shows  no  sufficient  service. 
There  Is  no  allegation  in  the  complaint  as  to 
whether  appellant  is  a  partnership,  a  foreign 
or  domestia  There  is  an  averment  in  tlie 
motion  to  quash  service  of  summons  that 
appellant  is  a  foreign  corporation,  and  has 
an  agent  at  Plummerville,  Ark.,  upon  whom 
service  should  be  had,  and  this  allegation 
is  nowhere  denied  in  the  record.  The  sum- 
mons was  served,  as  shown  by  the  return, 
upon  "T.  W.  Barnes,  agent."  Barnes  was 
only  a  traveling  salesman.  He  had  no  con- 
trol over  the  business  of  the  corporation,  and 
service  upon  him  was  not  su£9cient  Arkan- 
sas Construction  C!ompany  v.  Mullins,  69  Ark. 
429,  64  S.  W.  225;  Lesser  Cotton  Company 
V.  Yates,  69  Ark.  396,  63  S.  W.  907.  The  an- 
swer of  the  defendant  in  the  form  and  man- 
ner In  which  it  was  made  was  not  a  waiver 
of  the  service  of  summons  upon  it.  Sprat- 
ley  T.  La.  ft  Ark.  Ry.  Co.,  77  Ark.  412,  86  S. 
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W.  778 ;  Union  Ooaranty  &  Trust  Co.  v.  Crad- 
dock,  69  Ark.  693,  28  S.  W.  424 ;  Baakina  t. 
Wylds,  Adm'r,  89  Ark.  347. 

Thla  view  of  tbe  caae  rendera  it  tmneces- 
aary  to  notice  the  other  contentions  made  by 
appellant 

Judgment  reversed  and  cause  remanded, 
with  directions  to  proceed  In  the  cause;  the 
appellant  having  entered  his  appearance  by 
-appealing  In  this  cause. 


STATE  T.  BARLES. 

(Supreme  Coart  of  Arkansas.    Dec.  9,  1907.) 

IWTOXTOATINa  Lkjdobs— WbonofuIi  Salx. 

Acts  1007,  p.  327,  probibiU  the  sale  of  in- 
toxicating liqaor  In  prohibition  territory,  and 
section  2  declares  that  the  presence  of  any  liq- 
oor  dealer,  firm,  or  corporation,  through  agents 
or  otherwise,  in  such  problhition  teiritory  solic- 
iting orders,  sbail  constitute  a  violation  of  the 
act,  and  that  tbe  term  "agent"  shall  mean  any 
person  receiving  an  order  from  another  for  in- 
toxicating iiqnor  in  prohibition  territory  and 
transmitting  It  to  some  liquor  dealer  who  fills  it. 
JJeld,  that  where  defendant  solicited  orders  for 
whisky  in  prohibition  territory,  and  himself 
twught  the  whisky  from  a  distiller  and  delivered 
it  to  his  purchasers,  and  the  distiller  knew  no 
one  in  the  transaction  but  defendant,  the  latter 
-could  not  be  convicted  of  soliciting  orders  as  an 
"agent"  in  prohibition  territory. 

Appeal  from  Clrcnit  Court,  Independence 
County;  Frederick  D.  Fulkerson,  Judge. 

Walter  Barles  was  Indicted  for  soliciting 
and  receiving  an  order  for  intoxicating  liquor 
in  prohibition  territory  aa  an  agent  From  a 
Judgment  of  acquittal,  the  state  appeals.  Af- 
firmed. 

'  William  F.  Klrby,  Atty.  Gen,,  and  Dan. 
Taylor,  Asst  Atty.  Gen.,  for  the  State.  Mc- 
Cnleb  &  Reeder  and  Morris  M.  Cohn,  for  ap- 
pellee. 

Mcculloch,  J.  Appellee,  waiter  Banes, 
was  indicted  for  soUciting  and  receiving 
an  order  for  intoxicating  liquor  in  prohibi- 
tion territory,  In  violation  of  Act  April  1, 
1907  (Acts  1907,  p.  327),  which  declares  It  to 
be  "unlawful  for  any  liquor  dealer,  firm  or 
corporation,  engaged  in  the  sale  of  Intoxicat- 
ing liquors  in  this  state,  to  In  any  manner, 
through  agents,  circulars,  posters,  or  news- 
paper advertisements,  solicit  orders  for  such 
■ales  of  Intoxicating  liquors  In  any  territory 
of  this  Btate  wherein  it  would  be  unlawful  to 
grant  a  license  to  make  such  sales."  Section 
2  of  this  statute  Is  as  follows:  "Sec.  2.  The 
presence  of  any  such  liquor  dealer,  firm  or 
corporation,  through  agents  or  otherwise,  In 
sucb  prohibition  territory,  soliciting  or  re- 
celylng  orders  from  any  person  therein  shall 
constitate  a  violation  of  this  act,  and  on 
conviction  thereof  shall  be  fined  not  less 
than  $200.00  nor  more  than  1500.00  for  each 
such  oftense.  Provided,  that  the  term  'agent' 
nnder  this  section  shall  mean  any  person 
who  receives  an  order  from  another  for  in- 
toxvating  liquors  in  prohibition  territory, 
and  transmits  the  same  in  person,  by  letter, 


telegraph  or  telephone,  or  In  any  other  man- 
ner, to  some  dealer  in  intoxicating  liquors. 
who  accepts  and  fills  the  same."  Acts  1907, 
p.  327.  Tbe  Indictment  charges  that  the 
defendant  did  unlawfully  solicit  and  receive 
an  order  from  W.  W.  McSpaddln  for  Intox- 
icating liquor,  and  transmit  the  same  In 
person  to  R.  W.  Eamheart  a  wholesale  liq- 
uor denier,  who  accepted  and  filled  said  or- 
der. The  case  was  tried,  by  consent,  before 
the  court  a  verdict  of  not  guilty  was  ren- 
dered, and  the  state  appealed. 

It  Is  shown  by  undisputed  testimony  that 
the  defendant  solicited  orders  for  whisky 
in  prohibition  territory,  and  on  the  same  day 
procured  the  whisky  from  B.  W.  Eamheart, 
a  distiller  In  Batesvllle,  Ark.,  and  delivered 
It  in  the  prohibited  territory  to  the  purchas- 
er. It  was  agreed  at  the  trial,  as  a  part  of  the 
evidence,  that  Eamheart  was  a  distiller  and 
only  sold  whisky  in  original  packages  of 
five  gallons  duly  stamped  as  required  by 
law;  that  in  this  instance  he  sold  the  whisky 
to  the  defendant  Walter  Barles,  and  knew 
no  one  else  in  tbe  transaction.  The  prose- 
cuting attorney  asked  the  court  to  declare 
the  law  to  be  as  follows:  "(4)  Under  tbe 
term  'agent'  of  the  act  of  April  1,  1907,  It  Is 
not  necessary  to  show  that  defendant  trans- 
mitted the  order  to  some  liquor  dealer  who 
accepted  and  filled  the  same.  It  is  sufficient 
to  show  that  defendant  solicited  or  receiv- 
ed such  order  for  whisky  in  a  prohibition 
district  as  alleged  in  the  indictment  and 
afterwards  delivered  to  the  person  the  whis- 
ky so  ordered."  We  think  that  the  court 
properly  refused  to  make  the  declaration, 
and  reached  the  correct  conclusion  in  the 
case.  The  defendant  was  Indicted,  not  as 
a  liquor  dealer  soliciting  orders  In  prohibi- 
tion territory,  but  as  an  agent  soliciting  and 
taking  orders  for  intoxicating  liquors  in 
prohibition  territory,  and  transmitting  the 
same  to  a  dealer.  The  proof.  In  order^  to 
sustain  a  conviction,  must,  of  course,  con- 
form to  the  allegations  of  tbe  indictment 

The  undisputed  evidence  shows  that  the 
defendant  was  not  acting  as  agent  for  the 
dealer,  but  that  after  having  solicited  or- 
ders, be  purchased  from  the  dealer  suflBclent 
quantity  of  the  liquor  to  fill  the  orders,  and 
then  delivered  It  to  the  purchasers.  He  is 
clearly  guilty  of  unlawfully  selling  liquor 
without  license,  and  may  also  be  guilty  as 
a  dealer  himself  of  soliciting  and  receiving 
orders  for  intoxicating  liquors  in  prohibition 
territory,  but  he  cannot  under  this  testimony 
be  convicted  of  soliciting  orders  as  an  agent. 
The  statute  in  question  makes  both  the  liq- 
uor dealer  and  his  agent  who  solicits  orders 
in  prohibition  territory  guilty  of  an  offense, 
and  it  defines  an  "agent"  to  be  one  "who  re- 
ceives an  order  from  another  for  intoxicat- 
ing liquors  in  prohibition  territory,  and 
transmits  the  same  in  person,  by  letter,  tel- 
egraph or  telephone,  or  In  any  other  manner, 
to  some  dealer  in  Intoxicating  liquors  who 
accepts  and  fills  the  same."    It  is  not  Intena- 
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ed  by  this  statute  to  ponlsh  a  licensed  deal- 
er for  merely  selling  liqnor  directly  to  a 
person  who  has  solicited  orders  In  prohibi- 
tion territory;  bnt  it  Is  iinlawfnl  for  a  li- 
censed dealer  to  accept  and  fill  an  order 
which  has  been  solicited  and  received  by  an- 
other person  in  prohibition  territory  and 
transmitted  to  htm.  Such  an  acceptance  of 
the  Older  Is,  nnder  the  statnte,  tantamount 
to  soliciting  the  order  in  prohibition  terri- 
tory. 
Judgment  affirmed. 


BOTD  et  al.  t.  GARDNER. 
(Supreme  Court  of  Arkansas.    Dec.  23,  1907.) 

Taxatio*  —  Tax    Sale  —  Vauditt  —  Dklin- 

QUTNT  List— FiUKO. 

A  tax  sale  is  void  where  the  record  does  not 
disclose  that  the  delinquent  list  was  filed  by  the 
collector,  or  that  it  was  authenticated  by  him, 
as  expressly  required  by  Kirby's  Dig.  f  7063, 
and  where  the  list  was  not  filed  within  the  time 
prescribed  by  such  section. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  4S.  Taxation,  i  1282.] 

Appeal  from  WoodrufT  Chancery  Court; 
Xldward  D.  Robertson,  Chancellor. 

Suit  to  quiet  title  by  A.  Boyd  and  others 
against  T.  Ij.  Gardner.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.  Reversed 
and  remanded,  with  directions. 

The  complaint  in  this  case  alleges  that  the 
lands  Inrolved  in  this  suit  were  purchased  by 
appellee  at  a  void  tax  sale.  Appellants  ask 
that  the  tax  deed  issued  to  defendant  be  can- 
celed as  a  cloud  upon  their  title.  The  facts 
sufficiently  appear  in  the  opinion. 

J.  F.  Summers,  for  appellants.  P.  R.  An- 
drews and  H.  M.  Woods,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  This  cause  was  tried  upon  an  agreed 
statement  of  facts.  It  shows  that  there  was 
filed  with  the  clerk  what  purported  to  be  a 
list  of  lands  returned  delinquent;  but  it  no- 
where appears  in  the  record  that  such  list 
was  filed  by  the  collector,  or  that  it  was  au- 
thenticated by  him  as  required  by  section 
7083  of  Klrby's  Digest  The  purported  list 
was  not  even  filed  within  the  time  prescribed 
by  section  7083.  In  the  case  of  Quertermous 
V.  Walls,  70  Ark.  826,  67  S.  W.  1014,  the  court 
said:  "The  delinquent  list  was  filed  by  the 
deputy  sheriff.  Tlie  law  does  not  authorize 
him  to  file  such  list  The  filing  of  the  de- 
linquent list  as  the  law  prescribes  is  a  pre- 
requisite to  a  valid  forfeiture  to  the  state 
for  the  nonpayment  of  taxes.  Without  such 
list  no  notice  could  be  published,  and  no  sale 
conid  be  had."  In  the  present  case  there  was 
no  affidavit  to  the  purported  list  of  delin- 
quent real  estate.  The  record  does  not  dis- 
close by  whom  it  was  filed.  We  have  no 
means  of  knowing  whether  or  not  it  was  the 
Ust  prepared  by  the  collector. 

This  renders  the  sale  void;    and.  as  the 


case  must  be  reversed  for  that  reason.  It  is 
imnecessary  to  decide  ttM  other  objections 
urged  by  appellants. 

Reversed  and  remanded,  with  directions  to 
render  a  decree  not  InconsiBtent  wltb  ttiia 
opinion. 


BURTON  V.  STATa 
(Supreme  Conrt  of  Arkansas.    Dec.  23,  1907.) 

1.   HOICICIDB  —  EVIUENCK  —  Sbu-DEVENSK  — 
iHSTBUOnONS. 

An  instruction  that  it  decedent  assaulted  ac- 
cused with  a  gun,  and  accused  succeeded  in  get- 
ting bold  of  it  before  decedent  had  an  opportuni- 
ty to  discharge  it,  and  accused  had  reason  to  l>e- 
lleve  that  he  might  take  the  gnn  from  decedent, 
it  was  his  duty  to  do  all  that  was  reasonably  in 
his  power  to  prevent  decedent  from  shooting 
him,  and,  if  accused  failed  to  do  so  and  UUed 
deceased,  he  was  guilty  of  murder  in  the  aeoond 
degree  if  he  acted  v^th  uialice,  or  voluntary 
manslanabter  if  be  acted  without  malice,  was  er- 
roneous oecanse  it  made  the  guilt  of  accused  de- 
pendent on  the  existence  of  reasonable  grounds 
to  believe  that  he  might  take  away  the  gun  from 
decedent  regardieea  of  how  it  appearM  to  ac- 
cused or  his  belief  of  his  power  to  do  ao. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  S|  614-^2.] 

Z  Samk. 

Where  the  conrt  charged  that  where  one  Is 
threatened  with  loss  of  lite,  he  is  compelled  to 
act  on  appearances,  and  determine  from  the  cir- 
cnmstances  the  course  to  pursue  to  protect  him- 
self, and  apparent  danger  is  as  effectaal  for  his 
justification  as  real  danger,  an  instruction  mak- 
ing the  guilt  or  innocence  of  accused  dependent 
on  the  existence  of  reasonable  grounds  to  l>e- 
lleve  that  he  might  do  a  certain  act  to  protect 
himself  from  decedent  regardless  of  how  It  ap- 
peared to  accused,  or  his  belief  of  his  power  to 
protect  himself,  was  contradictoiy  of  the  first  in-  . 
struction,  and  misleading. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  H  614r-632.] 

Appeal  from  Circuit  Court,  Clark  County; 
J.  M.  Garter,  Judge. 

Tom  Burton  was  convicted  of  manslaugh- 
ter, and  be  appeals.    Reversed  and  remanded. 

See  102  S.  W.  962. 

Hardage  &  Wilson  and  Murphy,  Ooleman 
&  Lewis,  for  appellant  Wm.  F.  Klrby,  Atty. 
(Sen.,  and  Dan.  Taylor,  Aase  Atty.  Go.,  for 
the  State. 


BATTLO,  J.  Tom  Barton  was  indicted  at 
the  August  1906,  term  of  the  Clark  circuit 
court  for  murder  in  the  second  degree,  com- 
mitted in  Clark  county.  Ark.,  on  the  17th 
day  of  February,  1905,  by  unlawfully,  wlll- 
fully,  and  with  malice  aforethought  killing 
and  murdering  It.  D.  Crews  by  cutting  and 
stabbing  him  with  a  knife.  He  was  tried  be- 
fore a  Jury,  convicted  of  manslaughter,  and 
sentenced  to  imprisonment  for  two  years  in 
the  penitentiary,  the  time  fixed  by  the  ver- 
dict of  the  Jury.    He  appealed  to  this  court 

No  person  was  present  when  and  where  the 
killing  occurred,  except  the  defendant  and 
deceased.  For  the  purpose  of  this  appeal,  it 
will  be  sufficient  to  state  the  testimony  of 
the  defendant  as  to  the.  oocurrencet 


Digitized  by  VjOOQIC 


Arte) 


BURTON  T.  BTATa 


943 


The  defendant  testlfled  as  foUows :  "I  tben 
went  back  home,  stayed  there  a  little  while, 
and  then  went  over  to  my  pear  orchard, 
abont  a  mUe  distant,  and  walked  around 
among  the  trees  to  see  If  the  rabbits  had 
been  gnawing  them.  It  was  then  getting 
late,  and  I  started  back  h(Hne.  On  the  way 
I  saw  Crews  turn  the  comer  of  the  lane, 
about  2S  yards  from  me,  and  called  him  and 
told  blm  I  wanted  to  pay  him  that  dollar,  or 
that  I  had  the  dollar  for  him — something  of 
the  kind — I  don't  recollect  the  exact  words. 
He  stopped,  and  I  went  on,  Intending  to  pay 
him.  When  I  got  abont  8  or  10  feet  of  him, 
he  ordered  me  to  stop,  which  I  did.  He  tben 
immediately  said,  'Ton  are  the  d d  ly- 
ing son  of  a  bitch  that  has  caused  all  this 
trouble,'  and  threw  his  gun  down  upon  me, 
pointing  at  me  as  if  to  shoot  me,  and  I 
thought  he  was  going  to  shoot  me.  So  I 
jumped  towards  him  and  grabbed  at  the 
gun,  but  missed  It,  and  he  struck  me  a 
heavy  blow  on  the  head  with  It,  and  I  grab- 
bed him  about  his  body.  Then  I  grabbed 
again  for  the  gun,  and  got  hold  of  it,  and 
we  scnfiSed  there  for  some  little  tlm&  I 
was  trying  to  take  the  gnn  away  from  blm. 
After  a  while  he  got  my  left  thumb  in  hia 
month,  biting  me,  and  I  saw  he  was  about 
to  get  the  best  of  me.  I  found  that  I  could 
not  take  the  gun  away  from  him,  found  it 
Impossible  to  get  it  away  from  him.  Then  I 
turned  it  loose,  jerked  my  thumb  out  of  his 
mouth,  grabbed  him  around  the  waist,  then 
with  my  left  arm  around  his  waist,  ran  my 
other  hand  In  my  pocket,  got  out  my  pocket- 
knife,  opened  it,  and  went  to  cutting  him 
with  It  I  did  thte  to  protect  myself,  to  keep 
him  from  killing  me,  which  I  was  satisfied 
be  would  do,  if  he  could.  I  don't  know  how 
many  times  I  cut  him,  nor  where  I  cut  blm 
first  The  last  time  I  struck  him  was  In  the 
breast  Tben  he  hollowed,  dropped  the  gun, 
sank  down.  Immediately  got  np  to  his  knees, 
and  was  reaching  for  the  gun — appeared  to 
be  trying  to  get  It  again — and  I  grabbed  it, 
and  at  first  thought  I  would  unbreech  It  and 
take  the  loads  out  so  that  he  could  not  shoot 
me  with  it;  but  as  it  didn't  unbreech  like 
my  gnn,  and  I  saw  no  way  to  unbreech  It 
I  thought  I  would  get  It  out  of  his  way,  and 
started  away  with  it  and  I  saw  him  fall  back, 
down,  and  thought  from  that  that  I  might 
have  killed  him'.  I  then  went  to  the  fence, 
sat  the  gnn  up  against  It  and  started  on 
home.  I  didn't  know  that'  he  was  killed,  but 
thought  he  was  badly  hurt  and  that  If  I 
could  get  the  gun  away  from  him,  then  he 
could  not  shoot  me.  I  did  not  strike  him 
after  he  hollowed,  nor  after  he  dropped  the 
gun.  I  was  badly  hurt  He  struck  me  a 
heavy  lick  with  the  gun  Just  before  I  got  to 
him — touched  him." 

Among  the  instructions  given  to  the  Jury  by 
the  court  the  following  was  given,  over  the 
objecUons  of  the  defendant: 

"If  the  Jury  believe  from  the  evidence  be- 
jond  a  reasonable  doubt  that  li.  D.  Crews 


made  an  assault  upon  the  defendant  with 
the  gun,  and  that  the  defendant  got  hold  of 
the  same  before  Crews  had  an  opportunity  to 
discharge  it  and  that  under  all  the  circum- 
stances then  and  there  existing,  as  the  same 
appears  from  the  evidence,  the  defendant  had 
reasonable  grounds  to  believe  that  he  might 
take  away  the  gun  from  the  hands  of  the 
said  Ll  D.  Crews,  and  thereby  prevent  him, 
the  said  L.  D.  Crews,  from  using  it  to  do  him, 
the  defendant  great  bodily  injury,  or  take 
his  life,  then  It  was  the  duty  of  the  defendant 
to  have  done  all  that  was  reasonably  In  his 
power  to  prevent  the  said  Ln  D.  Crews  from 
shooting  him,  or  doing  him  great  bodily  in- 
jury, and  avert  the  necessity  of  taking  the 
life  of  the  said  L.  D.  Crews ;  and,  if  he  fail- 
ed to  do  this,  he  is  guilty  of  murder  in  the 
second  degree.  If  he  acted  with  malice,  or 
voluntary  manslaughter,  if  he  acted  without 
malice." 

And  the  court  gave  the  following  at  the 
instance  of  the  defendant:  "When  a  man  Is 
threatened  with  loss  of  life  or  great  bodily 
injury,  he  is  compelled  to  act  upon  appear- 
ances, and  to  determine  from  the  circum- 
stances surrounding  him  at  the  time  as  to 
the  course  be  shall  pursue  to  protect  himself. 
In  such  a  case  apparent  danger  la  as  effectu- 
al for  his  justification  as  real  danger;  and, 
when  he  is  brought  to  trial  for  a  homicide 
committed  under  such  circumstances,  the 
question  for  the  Jury  is  not  'Was  the  danger 
real,  or  did  th^  necessity  for  the  killing  In 
order  to  avert  It  actually  exist  ?•  but  'Were 
the  appearances  such  as  to  reasonably  Im- 
press him  honestly  with  the  belief  that  the 
danger  and  necessity  did  exist  did  they  so 
Impress  him,  and  did  he  act  under  their  in- 
fluence?* The  Jury  are  to  Judge  of  the  rea- 
sonableness and  honesty  of  his  conduct  from 
all  the  circumstances  surrounding  him  at 
the  time — from  his  standpoint  not  from 
theirs." 

The  court  erred  in  giving  the  instruction 
objected  to  by  the  appellant  It  told  the 
Jury,  in  effect  that  if  deceased  assaulted  the 
appellant  with  a  gun,  and  appellant  succeed- 
ed in  getting  hold  of  it  before  Crews,  the 
deceased,  had  an  opportunity  to  discharge  it 
and  that  the  defendant  had  reasons  to  be^ 
lieve  that  be  might  take  the  gun  from  the 
deceased,  then  it  was  the  duty  of  the  de- 
fendant to  have  done  all  that  was  reasonably 
in  his  power  to  prevent  Crews  from  shooting 
him,  or  doing  him  great  bodily  Injury ;  and, 
if  be  failed  to  do  this,  he  was  guilty  of 
murder  In  the  second  degree,  if  he  acted  with 
malice,  or  voluntary  manslaughter,  if  he  act- 
ed without  malice.  It  made  the  guilt  or  in- 
nocence of  the  defendant  dependent  upon  the 
existence  of  reasonable  grounds  to  believe 
that  he  might  take  away  the  gun  from  the 
deceased,  regardless  of  how  It  appeared  to 
the  defendant  or  his  belief  of  bis  power  to 
do  80.  This  Is  not  the  law.  Smith  v.  State, 
59  Ark.  132,  26  S.  W.  712,  43  Am.  St  Rep. 
20;    MagnesB  v.  State,  67  Ark.  69&^03,  60 
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S.  W.  654,  69  S.  W.  629;  Hoard  t.  State,  80 
Ark.  87,  95  S.  W.  1002. 

Tbe  Instruction  objected  to  Is  Inconsistent 
with  and  contradictory  to  tlie  instraction  giv- 
en at  the  instance  of  the  defendant,  and  mis- 
leading, and  shonld  not  have  been  given. 
Pleasant  v.  State,  13  Ark.  360;  Boiling  v. 
State,  54  Ark.  588-602,  16  S.  W.  658;  Selden 
V.  State,  55  Ark.  397,  18  S.  W.  459. 

Appellee  insists  that  the  Instmction  ob- 
jected to  is  a  copy  of  the  one  sustained  in 
Thomas  v.  State,  74  Ark.  431,  88  S.  W.  404 ; 
but  this  statement  Is  not  correct  In  that 
case  the  court  Instructed  the  Jury  that  If  they 
believed  "that  Qeorge  Thomas  made  an  as- 
sault upon  the  defendant  with  the  gun,  and 
that  defendant  got  hold  of  the  same  before 
Thomas  had  an  opportunity  to  discbarge  It, 
and  that  by  reason  of  the  difference  in  their 
ages  and  physical  strength,  under  all  tbe  cir- 
cumstances then  and  there  existing  as  the 
same  appear  from  the  evidence,  the  defendant 
had  reasonable  grounds  for  believing  that  he 
might  take  away  the  gun  from  tbe  hand  of 
George  Thomas,"  etc.  We  held  that  this  in- 
struction did  not  instruct  the  Jury  upon  tbe 
weight  of  evidence,  and  that  the  instructions 
construed  together  were  not  prejudicial.  All 
the  instructions  given  in  the  case  were  not 
copied  in  the  opinion,  and  the  only  objection 
to  the  instruction  was  it  instructed  the  Jury 
upon  the  weight  of  the  evidence,  and  that 
was  tbe  only  objection  noticed  in  the  opinion. 
It  was  not  held  that  it  was  correct  In  con- 
nection with  other  instructions,  we  held  It 
was  not  preJudiciaL  The  evidence  showed 
that  tbe  defendant  held  the  gun  off  from 
him  with  his  left  hand  while  he  drew  his 
pistol  with  Ills  right,  thereby  showing  no 
necessity  for  killing  the  deceased  to  protect 
himself,  and  a  reason  why  the  Instruction, 
construed  in  connection  with  others,  was  not 
prejudicial. 

As  to  the  duty  to  retreat  see  Carpenter  v. 
State,  62  Ark.  286.  86  S.  W.  900. 

For  the  error  indicated,  the  Judgment  of 
the  circuit  court  is  reversed,  and  tbe  cause 
is  remanded  for  a  new  trial. 


LATCH  V.  STATE. 

(Sapteme  Court  of  Arkansas.    Dec  9,  1907.) 

Intoxioatino  Liquors  —  Gift  on  Election 

DAT— EVIDKNCB— DlKECTTNO    VBKDICT. 

Evidence  on  a  trial  for  giving  away  whisky 
on  election  day  examined,  and  held  error  to  di- 
rect a  verdict  of  guilty;  defendant's  guilt  being 
for  the  Jury. 

Appeal  from  Circuit  Court,  Polk  County; 
Ja&  S.  Steel,  Judge. 

G.  C.  Latch  was  convicted  of  giving  away 
whisky  on  election  day,  and  he  appeals.  Re- 
versed and  remanded. 

Pale  McPhetrldge,  for  appellant  William 
F.  Klrby,  Atty.  Gen.,  and  Dan.  Taylor,  Asst 
Atty.  Gen.,  tor  tbe  State. 


HART,  J.  Tbe  appellant  was  convicted  un- 
der an  indictment  charging  him  witb  giving 
away  whisky  on  election  day.  The  evidence 
adduced  at  the  trial  is  as  follows:  J.  J. 
Turner,  for  the  state,  testifled  that  on  th^ 
general  election  day  of  1906  the  defendant 
gave  blm  a  drink  of  whisky  in  tbe  back  end 
of  Dr.  Johnson's  office,  in  tbe  town  of  Hat- 
field. On  cross-examination  be  was  asked: 
"Q.  Where  was  it  (meaning  the  whisky)  when 
you  got  It?  A.  In  the  back  end  of  Dr.  John- 
son's office.  Q.  Did  you  look  there  for  It? 
A.  Yes ;  looked  up  and  about  there,  and  we 
did  not  find  It  when  we  first  looked,  and  Dr. 
Johnson  came  and  pointed  out  where  it  was. 
Q.  Then  what  did  Mr.  Latch  do?  A.  He  took 
tbe  bottle  down  out  of  the  shelf,  and  told  me 
to  drink,  and  Mr.  Latch  drank,  and  Dr.  John- 
son took  one,  too.  Q.  What  was  done  witb 
the  bottle?  A.  Mr.  Latch  set  It  back  on  the 
shelf."  Turner  further  stated :  That  he  did 
not  know  as  be  spoke  directly  about  whisky. 
"Me  and  him  were  talkin'  as  we  generally  do 
when  we  get  together" — this  talk  being  at 
Dover's  store,  or  Wayland's,  and  be  said: 
"Let's  go  down  there  together,  and  see  what 
we  can  find."  Dr.  Johnson  testified  as  fol- 
lows :  "Something  like  a  week  or  teu  days  be- 
fore Mr.  Hasher  came  to  me  to  fix  up  some 
medicine  for  his  wife.  I  told  bim  I  would 
have  to  have  some  whisky  or  alcohol  before  I 
could  fix  it,  and  he  said  he  would  get  some. 
On  the  afternoon  of  the  election  day  he  came 
and  said  that  he  had  some  whisky.  He  had 
something  across  his  shoulder,  I  didn't  know 
what  but,  of  course,  I  bad  an  Idea,  and  I 
went  in  there  and  set  down  to  the  table  and 
commenced  writing,  and  George  (meaning  de- 
fendant) and  Mr.  Turner  came,  and  George 
made  the  remark:  'Here  or  there  is  a  bottle 
that  George  Hasher  left  here.'  I  taken  it  out, 
and  George  went  out  in  the  meantime,  and  di- 
rectly he  came  back  with  Turner,  and  George 
said:  'Doc,  where  it  that  botUe?*  And  I 
said,  'I  set  it  on  the  shelf.'  I  can't  say  who 
got  It  down.  I  went  ahead  with  my  work. 
This  Is  the  only  time  I  remember  of  George 
getting  any  whisky,  and  I  couldn't  say  for 
sure  whether  either  of  them  taken  a  drink." 
The  defendant  testified  as  follows :  "On  the 
day  of  the  election  I  saw  kind  of  a  suspicious 
transaction  by  Mr.  Hasher  having  what  I 
thought  was  some  whisky.  '  I  didn't  know 
whether  it  was  or  not  I  went  down  there  to 
see  If  I  could  find  oat  anything.  I  didn't 
know  whether  they  had  anything  or  not  Mr. 
Turner  and  I  were  talking  about  the  sawmill 
business,  and  I  remarked  to  him,  'Let's  go, 
and  see  if  we  can  find  anything.'  When  we 
first  went  in.  Dr.  Johnson  was  in  the  front 
room,  doing  some  work.  I  made  some  remark 
about  where  it  was,  and  be  told  me.  I  went 
and  got  it,  and  me  and  Mr.  Turner  took  a 
drink  of  it  It  vrasn't  mine.  After  we  had 
taken  a  drink,  I  put  it  back  where  I  found  It" 
The  court  instructed  tbe  Jury  to  return  a  ver- 
dict of  guilty.    The  Jury  returned  a  verdict 
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of  Kullty,  and  assessed  the  punishment  at  a 
fine  of  |200. 

The  court  erred  In  directing  a  peremptory 
▼erdlct  of  guilty.  Under  the  testimony  ad- 
duced at  the  trial  the  Jury  could  have  found 
that  the  whisky  was  given  away  by  Dr.  John- 
son. At  least,  the  testimony  was  not  undis- 
puted, and  It  was  for  the  Jury  to  say  wheth- 
er or  not  the  defendant  was  guilty.  State  t. 
Caldwell,  70  Ark.  74,  66  S.  W.  150. 

Reversed  and  remanded. 


REEIVES  T.  STATE. 
■  (Supreme  Court  of  ArkwniwH.    Dec.  9,  1907.) 

1.  Ckiminai.    Law  —  Jubt  —  Separation  — 
Court's  Discretion. 

Under  the  express  terms  of  Kirby's  Dljc.  I 
2890,  a  trial  conrt  in  a  criminal  case  may  per- 
mit the  jurors  to  separate  or  may  keep  them  to- 
e ether  before  the  case  is  submitted,  though  if 
e  orders  them  kept  together,  and  there  is  evi- 
dence that  they  have  been  exposed  to  improper 
influence,  the  burden  is  upon  the  state  to  show 
that  they  were  not  in  any  way  influenced  there- 
by; and,  in  the  absence  of  such  showmg,  a  ver- 
dict of  conviction  will  be  set  aside,  where  the 
court  permits  a  separation,  the  burden  is  upon 
defenwtnt  to  show  that  they  were  improperly  in- 
fiuenced;  and  one  accused  of  murder  may  not 
complain  that  before  the  completion  of  the  Jury 
the  first  nine  Jurors  selected  were  permitted  to 
separate  where  there  was  no  testimony  that  they 
heard  any  conversation  prejudicial  to  accused, 
thoueh  they  may  have  done  so,  and  where  ac- 
ctisea,  without  objecting,  proceeded  with  the  se- 
lection of  other  Jurors  who  presumably  were 
snbject  to  the  same  influence  as  the  nine. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  §{  2039-2047.] 

2.  HouiciDs  —  Murder  —  Evidbnok  —  SuT- 
nciENCT. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  second  degree. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  H  523^2.] 

Appeal  from  Circuit  Court,  Woodmft  Coun- 
ty;  Hance  N.  Button,  Judge. 

Bud  Reeves  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Afllrmed. 

Bud  Reeves  was  Indicted  for  murder  in  the 
first  degree  for  the  alleged  killing  of  one  Ed- 
mond  Brattan.  The  trial  was  commenced  on 
the  24th  day  of  Aug^ust,  1907,  nine  jurors  hav- 
ing been  accepted,  when  at  the  noon  hour  a 
recess  was  taken.  Defendant  at  the  time  re- 
quested that  the  jurors  selected  be  kept  to- 
gether under  charge  of  an  officer,  but  his  re- 
quest was  denied  by  the  court,  and  exceptions 
were  saved.  Lula  Folndexter,  for  the  state, 
testified:  "I  was  standing  at  a  refreshment 
bar  at  a  picnic  at  Pilgrim's  Rest,  talking  to 
Edmond  Brattan,  my  brother-in-law,  when 
Bud  Beeves  looked  and  saw  what  I  was  do- 
ing, and  said  'Howdy.'  I  said,  'Howdy.'  He 
said,  'He  got  to  kiss  me.'  I  said,  'No.'  He 
then  took  my  hand.  I  grabbed  it  loose,  and 
stepped  back  from  blm  towards  Edmond  Brat- 
tan. Edmond  said  to  me,  'Leave  him.  He  is 
nothing.'  Bud  Reeves  stepped  up  to  Edmond, 
and  said,  'Don't  you  like  It?'  and  Edmond 
said  'No,'  and  he  replied  to  Edmond,  'Help 
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yourself,  yon  s- 
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-,'  and  Ed- 
mond hit  him.  Bud  Reeves  had  his  knife 
open  In  his  hand  when  he  stepped  up  to  Ed- 
mond. When  Edmond  hit  blm,  he  cut  at 
blm.  Edmond  dodged,  and  the- next  time  be 
stabbed  him  in  the  neck,  and  I  turned  away. 
Edmond  hnd  no  weapon  of  any  kind.  The 
knife  Reeves  had  was  a  large  pocketknlfe. 
This  occurred  In  Woodruff  county,  Ark."  The 
other  witnesses  for  the  state  testified  to  sub- 
stantially the  same  state  of  facts.  Some  of 
them  did  not  see  and  bear  what  took  place 
when  the  parties  first  met,  but  all  agree  that 
Edmond  said  something  to  defendant  abont 
bis  conduct  with  the  woman,  and  that  defend- 
ant approached  him  with  an  open  knife,  and 
that,  upon  Edmond  striking  him  with  his  fist, 
defendant  began  cutting  him  with  the  knife, 
and  death  ensued  from  the  wounds;  that 
deceased  was  unarmed,  and  defendant  cut 
him  with  a  large  pocketknlfe;  that  defend- 
ant stabbed  him  on  the  head,  in  the  back,  on 
the  shoulders,  and  on  the  neck.  No  evidence 
was  Introduced  tn  behalf  of  the  defendant. 
The  Jury  returned  a  verdict  of  murder  In  the 
second  degree,  and  fixed  his  punishment  at 
21  years  in  the  penitentiary. 

O.  N.  iLlIloagh  and  J.  F.  Summers,  for  ap- 
pellant William  F.  Klrby,  Atty.  Gen.,  and 
Dan.  Taylor,  Asst  Atty.  Oen.,  for  the  State. 

HART,  J.  (after  stating  the  facts  as  above). 
The  appellant  asks  for  a  reversal  upon  two 
grounds,  which  are  set  np  in  his  motion  for 
a  new  trial. 

First  He  Insists  that  the  court  erred  In  not 
keeping  together  in  charge  of  an  ofllcer  at  the 
noon  recess  the  nine  Jurors  already  selected 
to  try  the  case,  and  that  the  Jurors  were  sub- 
jected to  Improper  Infiuences.  In  support  of 
that  part  of  his  motion,  he  filed  the  affidavits 
of  witnesses,  to  the  effect  that  the  general 
topic  of  conversation  on  the  street  was  the 
trial  of  Bud  Reeves,  and  that  the  prevalent 
opinion  was  that  he  ought  to  be  hanged. 
There  was  also  filed  the  affidavit  of  the  pro- 
prietor of  a  restaurant,  to  the  effect  that  the 
jurors  took  dinner  In  bis  bouse;  that  his 
bouse  was  filled  with  customers;*  that  the 
general  topic  of  conversation  was  the  trial 
of  Bud  Reeves;  and  that  the  sentiment 
against  him  was  freely  expressed.  The  cases 
of  Frame  v.  State,  73  Ark.  501,  84  S.  W.  711, 
and  Vaughan  v.  State,  57  Ark.  9,  20  S.  W. 
588,  relied  upon  by  appellant  to  support  his 
contention,  are  not  applicable  to  the  state  of 
facts  presented  In  this  record.  It  Is  within 
the  discretion  of  the  trial  court  to  permit  the 
jurors  to  separate,  or  to  keep  them  together 
in  charge  of  proi)er  officers.  Kirby's  Dig.  { 
2390.  The  rule  announced  in  the  cases  above 
referred  to  are  cases  where  the  court  has  or- 
idered  the  Jury  kept  together,  and  ia  that  in 
criminal  cases,  where  evidence  Is  adduced 
tending  to  show  that  the  Jurors  have  been  ex- 
posed to  improper  influences,  the  burden  is 
upon  the  state  to  show  that  they  were  not 
in  any  way  influenced,  biased,  or  prejudiced 
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by  Bnch  exposure,  and  that,  In  the  absence 
of  such  showtng  by  the  state,  the  verdict  will 
be  set  aside.  Therule  Is  otherwise  where  the 
court  exercises  Its  discretion  In  permitting 
the  Jnrors  to  separate.  In  snch  cases  the 
burden  Is  upon  the  defendant  to  show  that 
they  were  Improperly  Influenced  by  the  ex- 
posure. In  the  case  under  consideration  the 
court  permitted  the  Jurors  to  separate,  and 
there  was  no  testimony  adduced  to  show  that 
any  conversation  prejudicial  to  the  appellant 
was  heard  by  the  Jurors.  It  Is  not  sufllclent 
to  show  In  snch  a  case  that  they  might  have 
heard  remarks  prejudicial  to  appellant.  Here 
the  matters  complained  of  occurred  before  the 
completion  of  the  Jury>  and  the  appellant, 
without  objection  on  his  part  proceeded  with 
the  selection  of  other  Jurors,  who  presumably 
were  subjected  to  the  same  bifluences  as  those 
complained  of  In  the  case  of  the  Jurors  al- 
ready chosen. 

The  second  error  complained  of  Is  that  the 
punishment  la  not  warranted  by  the  testi- 
mony, and  Is  excessive.  There  was  but  little 
conflict  In  the  evidence.  The  Jury  evidently 
found  that  appellant  was  the  aggressor,  and 
that  the  killing  was  the  result  of  a  Tldous 
and  depraved  disposition. 

Affirmed. 


FOO  LUN  V.  STATE. 

(Supreme  Court  of  Arkansas.    Dec  9,  1907.) 

Physicians    and   Sttboeons  —  "Pbactioiwo 
Mbdioink"— What  Constitutes. 

The  prescribing  of  a  remedy,  in  a  single  in- 
stance, for  another,  is  not  practicing  medicine 
within  Kirby's  Dig.  i  S243,  providing  that  any 
person  shall  be  rentraed  as  practicing  medicine 
who  shall  repeatedly  prescribe  for  the  use  of  any 
person  or  persons  any  medicine  for  the  cure  or 
relief  of  any  bodily  disease. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  89,  Physicians  and  Snrgeons,  {  6.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;  S.  W.  Leslie,  Special  Judge. 

Foo  Lun  was  convicted  under  Kirby's  Dig. 
H  6239,  6241,  regulating  the  practice  of  medi- 
cine, and  be  appeals.    Reversed  and  remanded. 

The  appellant  was  indicted  in  the  Garland 
circuit  court  for  practicing  medicine  without 
first  having  procured  a  certificate  and  license 
as  prescribed  by  the  statutes.  John  Mont- 
gomery testified  for  the  state:  "I  went  up 
and  got  some  medicine  from  defendant,  paid 
him,  and  he  gave  me  a  receipt  I  was  re- 
quested by  the  medical  board  to  go  there  to 
get  evidence  to  see  whether  or  not  he  was 
practicing  medicine.  He  asked  me  my  symp- 
toms. He  has  an  ofllce  something  like  a  doc- 
tor's room.  This  was  In  Garland  county, 
Ark.,  April  8th,  1907."  Cross-examination: 
"I  answered  the  questions  he  asked  me.  He 
felt  my  pulse,  and  asked  me  if  I  had  pains: 
I  did  not  ask  him  to  feel  my  pulse  or  tell  him 
I  had  stomach  trouble.    I  acted  as  a  detect- 


ive. He  didn't  tell  me  he  only  sold  medicines, 
but  told  me  to  take  this  until  Wednesday. 
I  saw  other  persons  In  the  waiting  rocHa." 
The  state  then  Introduced  O.  J.  Brldcson, 
who  testified  that  he  was  the  county  deife  of 
Garland  county,  and  that  there  was  no  cer- 
tificate of  the  state  board  allowing  appellant 
to  practice  medicine.  This  was  all  the  evi- 
dence. There  was  a  Jury  trial  and  a  verdict 
of  guilty.  Appellant  filed  a  motion  for  a  new 
trial,  and,  upon  its  being  overruled,  appealed. 

G.  V.  Teague,  for  appellant  William  F. 
Elrby,  Atty.  Gen.,  and  Dan.  Tavlor.  for  the 
State. 

HART,  J.  (after  stating  the  facts  as  above). 
Appellant  asks  for  a  reversal  of  this  case  be-' 
cause  the  court  erred  In  giving  to  the  Jury 
over  his  objections  instruction  Na  3,  as  fol- 
lows :  "(3)  You  are  further  Instructed  by  the 
term  of  'practicing  medicine'  it  is  meant  to 
charge  a  person  who  undertakes  to  consider 
the  nature  of  the  ailment  of  a  patient  and  to 
prescribe  for  him  a  remedy  therefor;  and  If 
yon  find  from  the  evidence  In  this  case  that 
defendant  examined  into  or  In  any  manner 
considered  the  physical  aliments  as  repre- 
sented to  him  by  the  witness  Montgomety, 
and  prescribed  or  attempted  to  prescribe  a 
remedy  therefor,  you  will  find  him  guilty." 
Appellant  was  indicted  and  convicted  imder 
sections  6239  and  6241  of  Kirby's  Digest,  reg- 
ulating the  practice  of  medicine. 

A  number  of  the  states  have  passed  stat- 
utes regulating  the  practice  of  medicine.  In 
some  Instances  the  Legislatures  have  under- 
taken to  define  what  Is  meant  by  the  pbmae 
"practice  of  medldne."  In  others  they  have 
not  In  cases  where  the  Legislatures  have 
not  undertaken  to  define  the  meaning  of  the 
phrase,  it  has  been  construed  to  be  used  In 
its  ordinary  and  popular  sense.  In  cases 
where  the  words  "practice  of  medicine"  have 
been  defined  by  the  Legislatures,  the  defini- 
tion has  been  followed  by  the  courts.  Section 
5243  Qf  Kirby's  Digest  provides  that  "any 
person  shall  be  regarded  as  practicing  medi- 
cine, in  any  of  its  departments,  within  the 
meaning  of  this  act,  who  shall  append'  'iL  £>. 
or  M.  B.  to  his  name;  or  repeatedly  pre- 
scribe or  direct,  for  the  use  of  any  person  or 
persons,  any  drug  or  medicine  or  other  agen- 
cy for  the  treatment,  cure  or  relief  of  any 
bodily  Injury,  deformity  or  disease."  We 
think  it  was  the  Intention  of  the  Legislature 
to  deflne  the  crime  by  the  use  of  the  language 
quoted.  The  statute  defines  practicing  medi- 
cine as  repeatedly  prescribing  or  directing, 
etc.  The  court  «red  In  giving  Its  own  mean- 
ing to  these  words  In  instruction  No.  3,  and 
In  not  defining  them  in  the  meaning  of  the 
statute.  It  was  the  duty  of  the  court  to  give 
effect  to  the  intention  of  the  lawmakers  as 
embodied  In  the  statute. 

Reversed  and  remanded. 
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GATES  T.  GRAT  et  al. 

(Sapreme  Conrt  of  Arkansas.    Dec.  16,  1907.) 

1.  Ejeoticent  —  DxrENSEB  —  Possession  Ur- 
DEB  Equttabls  Title. 

One  cannot  be  ejected  from  land  of  which 
he  holds  poesesaion  under  an  equitable  title 
thereto. 

lUd.  Note. — For  caRea  in  point,  gee  Cent,  Die. 
TOl.  17,  Ejectment,  SI  107-113J 

2.  Same. 

Kirby'a  Dig.  g  6321,  provides  that  a  con- 
veyance made  under  a  judicial  sale  shall  pass 
the  title  of  all  the  parties  to  the  action  or  pro- 
ceeding. Section  03^4  provides  that  a  con- 
veyance b^  a  commissioner  need  be  signed  by 
the  commissioner  only,  but  that  the  names  of 
the  parties  whose  title  is  conveyed  shall  be  re- 
cited in  the  body  of  the  conveyance.  In  eject- 
ment, defendant  set  up  that  on  foreclosure, 
wherein  plaintiffs  and  others  Trere  defendants, 
the  land  was  purchased  by  defendant,  but  that 
by  mistake  the  comraissioaer's  deed  failed  to  re- 
cite plaintiffs'  names.  HelA,  that  the  answer 
tendered  a  good  defense,  since  defendant  was  en- 
titled to  have  the  deed  corrected,  and  all  the 
parties  in  Interest  being  before  the  court,  the 
case  should  have  been  transferred  for  that  pur- 
pose to  the  chancery  court. 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; George  M.  CbapUne,  Judge. 

Action  by  OlUe  LiUie  and  Charles  Gray 
against  F.  Gates.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

T^hmim,  Qates  &  Lehman,  for  appellant. 

McCUIiLOGH,  J.  The  plaintiffs  as  heirs  at 
law  of  their  deceased  mother,  M.  G.  Gray, 
Instituted  this  action  in  the  circuit  court  of 
Lonoke  county  against  the  defendant,  F. 
Gates,  to  recover  possession  of  a  tract  of  land 
in  that  county,  of  which  the  defendant  is  al- 
leged to  be  In  unlawful  possession.  They  al- 
lege In  their  complaint  that  said  M.  G.  Gray 
was  at  the  time  of  her  death  the  owner  of 
said  land  under  a  deed  from  the  state  of 
Arkansas.  The  defendant  filed  his  answer 
and  cross-complaint,  admitting  that  M.  G. 
Gray  owned  the  land  in  controversy,  but 
claiming  title  thereto  under  a  mortgage  or 
trust  deed  executed  by  said  M.  G.  Gray  and  a 
foreclosure  sale  decreed  by  the  chancery 
court  of  lionoke  county.  It  is  alleged  in  apt 
terms  that  said  M.  G.  Gray  and  her  husband, 
T.  O.  Gray,  executed  said  trust  deed  to  one 
Lamm,  as  trustee,  to  secure  the  payment  of 
certain  indebtedness  to  defendant ;  that  after 
the  death  of  M.  G.  Gray  this  defendant  in- 
stituted in  the  chancery  court  of  Lonoke  coun- 
ty a  suit  against  F.  G.  Gray  and  these  plain- 
tiffs as  heirs  of  M.  G.  Gray  to  foreclose  said 
trust  deed ;  that  all  of  said  parties  were  duly 
served  with  process,  and  that  said  chancery 
court  duly  rendered  a  decree  for  the  foreclo- 
sure of  said  deed ;  that  the  commissioner  of 
said  court  sold  said  land  at  public  outcry,  pur- 
suant to  said  decree,  and  this  defendant  be- 
came the  purchaser  of  the  same ;  that  said 
sale  was  reported  to  and  duly  confirmed  by 
said  court;  that  said  commissioner  executed 
and  delivered  to  the  defendant  a  deed,  which 
was  approved  by  said  chancery  court,  con- 


veying said  land  to  him;  and  that  he  took  and 
now  holds  possession  of  the  land  thereunder. 
The  answer  and  cross-complaint  also  stats 
that  said  deed  of  the  commissioner,  after  re- 
citing the  pendency  of  said  suit  In  chancery, - 
the  decree  and  other  proceedings  therein,  and 
sale  and  confirmation,  purports  to  convey  to 
defendant  as  such  purchaser  "all  right,  title, 
interest,  or  claim,  at  law  or  in  equity,  of  T. 
G.  Gray  and  M.  G.  Gray,  said  defendants  In 
chancery,"  instead  of  purporting  to  convey 
the  title  of  the  plaintiffs  herein,  who  were 
defendants  In  said  chancery  suit  It  Is  stated 
that  this  alleged  error  in  the  deed  occurred 
on  account  of  the  death  of  this  defendant's 
cotmsel  in  the  chancery  suit.  The  defendant 
also  moved  the  court  to  transfer  the  case  to 
the  dianeery  court  of  Lonoke  county  for  fur- 
ther proceedings.  The  court  denied  the  mo- 
tion to  transfer  the  case,  and  sustained  a  de- 
murrer to  the  answer  an^  cross-complalnt. 
Defendant  declined  to  further  plead,  judg- 
ment final  was  rendered  against  him  for  the 
possession  of  the  land,  and  he  appealed  to 
this  court 

The  coiut  erred  In  sustaining  the  demur- 
rer, as  the  waswer  tendered  a  good  defense. 
Even  If  the  commissioner's  deed  under  which 
defendant  held  possession  was  defective,  still 
the  answer  was  sufficient  to  show  the  equi- 
table title  to  the  land  in  controversy  to  be 
in  the  defendant  and  he  could  not  be  ejected. 
Daniel  v.  Gamer,  71  Ark.  484,  76  S.  W.  1063. 
The  defendant  was  entitled,  however,  to  have 
his  deed  from  the  commissioner  corrected, 
and  as  all  the  parties  In  Interest  were  before 
the  court  the  cause  should,  on  his  motion,  have 
been  transferred  to  the  chancery  court  for 
that  purpose.  The  defect  was  one  of  form, 
In  that  It  failed  to  recite  the  names  of  the 
plaintiffs  who  were  parties  defendant  to  the 
cause,  and  can  and  should  be  reformed  by  a 
court  of  chancery  upon  the  facts  set  forth 
In  the  answer.  The  statute  provides  that  a 
conveyance,  made  in  pursuance  to  a  sale  or- 
dered by  the  conrt,  shall  pass  to  the  grantee 
the  title  of  all  the  parties  to  the  action  or 
proceeding  (Klrby's  Dig.  {  6321),  but  that 
"the  names  of  such  parties  shall  be  recited 
in  the  body  of  the  conveyance"  (Klrby's  Dig. 
i  0324). 

Reversed  and  remanded,  with  directions  to 
overrule  the  demurrer,  and  grant  the  motion 
to  transfer  to  equity. 


WATERS-PIERCE  OIL  CO.  v.  VAN  EL- 

DBREN  et  al. 

(Supreme  Conrt  of  Arkansas.     Dec.  2,  1907.) 

1.  Exceptions,  Biu.  of— Consolidation  ot 
Actions— Joindeb  o»  Parties. 

Where  causes  of  action  are  consolidated, 
as  authorized  by  Act  May  11,  1905  (A'ts  190S, 
pp.  798,  799),  and  are  tried  on  the  same  evi- 
dence, and  separate  verdicts  and  iudgments  are 
rendered  in  favor  of  each  plaintiff,  one  motion 
for  a  new  trial  and  one  bill  of  exccotioDS  in 
the  cases  as  consolidated  In  which  each  vlaintiS 
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is  nnmed  as  plaintiff  are  sufficient  to  authorize 

a  separate  ap{>eal  from  each  judgment. 

2.  AppkaI/— Disposition    of   Causx   on    Ap- 

PBAIi. 

Where  the  physical  facts  show  that  the  eyl- 
dence  for  plaintiff  was  irrational  and  against 
all  human  experience,  the  court  on  appeal  vrill 
reverse  the  judgment  for  plaintiff,  and  dismiss 
the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  {  4577.] 

Appeal  from  Circuit  Court,  Garland  Ooun- 
ty;  Alexander  M.  Dnffie,  Judge. 

Separate  actions  by  Johan  Van  Elderen  and 
others  against  the  Waters-Pierce  Oil  Com- 
pany. From  separate  judgments  for  each 
plaintiff,  defendant  appeals.  Beversed  and 
dismissed. 

Mehaify  &  Armstead  and  Rose,  Heming- 
way, Cantrell  &  Lougbborougb  (J.  D.  Jolin- 
son,  of  counsel),  tm  appellant  Wood  & 
Henderson  and  R.  G.  Daries,  for  appellees. 

FLETCHER,  Special  Judge.  This  case 
embraces  a  number  of  causes  of  action  on 
behalf  of  different  parties  arising  out  of  an 
«xplosion  at  the  Turf  Exchange  in  the  city 
of  Hot  Springs  on  the  24tta  day  of  Decem- 
ber, 1902.  The  Tarlous.  parties  plaintiff 
brought  separate  actions  against  the  oil  com- 
pany, and  these  actions  were  by  the  court, 
and  against  the  objection  of  the  oil  company, 
consolidated  as  authorized  by  the  act  of  the 
Legislature  approved  May  11,  1905,  and 
were  tried  before  a  jury  upon  the  same  evi- 
dence. Separate  verdicts  were  rendered  and 
separate  judgments  were  entered  against 
the  oil  company  in  favor  of  each  plaintiff. 
One  motion  for  new  trial  and  one  bill  of 
exceptions  were  filed  in  the  cases  as  con- 
solidated, in  which  each  plaintiff  was  nam- 
ed as  a  plaintiff  against  the  oil  company. 
A  separate  appeal  wan  taken  to  this  court 
from  each  judgment 

The  appellees  have  filed  in  this  court  a 
motion  to  dismiss  the  appeals  or  affirm  the 
judgments,  on  the  ground  that  the  appeals 
were  not  properly  taken,  and  separate  mo- 
tions for  new  trial  and  s^arate  bills  of  ex- 
ceptions were  not  filed  as  to  each  of  the 
plaintiffs.  The  express  purpose  of  the  stat- 
ute was  to  authoriiie  the  court  to  "make  such 
orders  and  rules  concerning  the  proceedings 
therein  as  may  be  conformable  to  the  us- 
ages of  courts  for  avoiding  unnecessary 
costs  or  delay  In  the  administration  of  jus- 
tice." St  1906,  pp.  798,  799;  Acts  1906,  pp. 
798,  799.  No  possible  good  could  have  been 
accomplished  either  to  the  pfalntlffs  or  oth- 
er parties  to  the  suit  by  filing  separate  mo- 
tions for  new  trial  or  separate  bills  of  ex- 
ception. On  the  contrary,  the  record  would 
have  been  unnecessarily  Incumbered,  and  the 
appellant  put  to  unnecessary  cost  and  delay. 

Counsel  for  appellees  rely  upon  the  case 
of  Louisville  &  Nashville  R.  Co.  v.  Sum- 
mers, 126  Fed.  719,  60  C.  C.  A.  487.  where 
It  was  held  under  an  act  of  Congress  the 


same  as  this  that:  "When  two  separate  ac- 
tions depending  on  the  same  facts  were  con- 
solidated and  tried  together  for  convenience 
only,  but  the  verdicts  and  judgments  were 
separate,  it  was  Improper  to  Include  both 
in  a  single  writ  of  error."  If  it  be  admitted 
that  this  rule  is  applicable  to  the  practice 
in  the  courts  of  this  state,  its  requirements 
are  not  in  this  case  by  separate  appeal  from 
each  judgment.  The  motion  is  overruled.  In 
the  case  of  Waters-Pierce  Oil  Company  v. 
Burrows,  77  Ark.  74,  96  S.  W.  336^  tills  court 
sustained  a  verdict  against  the  oil  company 
arising  out  of  this  same  explosion.  Subse- 
quently, in  the  case  of  Waters-Pierce  Oil 
Company  v.  Knisel,  79  Ark.  60S,  96  S.  W. 
342,  where  the  facts  were  more  fully  devel- 
oped than  In  the  Burrow's  Case,  the  court 
reversed  a  judgment  against  the  oil  company 
arising  out  of  the  same  accident,  on  the 
ground  that  the  physical  facts  as  shown  by 
the  undisputed  evidence  in  the  case  demon- 
strated that  the  evidence  upon  which  the 
plaintiff  based  his  claim  for  recovery  against 
the  oil  company  was  not  only  highly  Improb- 
able, but  irrational,  at  war  with  the  physical 
facts,  and  contrary  to  all  human  experi- 
ence and  common  Information,  and  therefore 
without  probative  forca 

There  is  no  material  difference  In  the  evi- 
dence in  that  case  and  this.  There  is  noth- 
ing which  calls  for  a  different  conclusion 
In  this  case  than  that  reached  by  the  court 
in  the  Knisel  Case,  and  as  the  facts  seem 
to  have  been  fully  developed,  it  Is  ordered 
that  this  case  be  reversed,  and  dismissed. 


WOOD,   J, 

patlng. 


disqualified,  and  not  partici- 


WATERS-PIERCE  OIL  CO.  T.  BOGNER 

et  al. 
(Supreme  Court  of  Arkansas.     Dee.  2,  1907J 
Appeal  from  Circuit  Court  Garland  (boun- 
ty;   Alexander  M.  Duffle,  Judg& 

Action  by  J.  W.  Eggner  and  others  against 
the  Waters-Pierce  Oil  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  dismissed. 

Hehaffy  &  Armstead  and  Rose,  Heming- 
way, Cantrell  &  Loughborough  (J.  D.  John- 
son, of  counsel),  for  appellant.  R.  G.  Davies 
and  Wood  &  Henderson,  for  appellees. 

FLETCHER,  Special  Judge.  .The  facts  in 
this  case  are  the  same  as  the  facts  in  the 
case  of  the  Waters-Pierce  Oil  CJompany  v. 
Van  Elderen  et  al.  (just  decided)  106  S.  W. 
947.  It  was  argued  and  submitted  with  and 
is  controlled  by  the  decision  in  that  case. 

Reversed  and  dismissed. 

WOOD,  J.,  disqualified,  and  not  partici- 
pating. 


Digitized  by 


Google 


Ark.) 


FLOWERS  V.  FLOWERS. 


949 


FLOWBES  T.  PLOWEKS  et  al. 
(Snpreme  Court  of  Arkansas.     Not.  25,  1907.) 

1.  DOWBB— AilBWATION— VAMDITT  IN  EQtn- 
TT. 

A  widow's  dower  in  the  property  of  lier  de- 
ceased hasband,  pending  assignment  thereof, 
Tirbile  alienable  in  equity,  is  not  so  at  law. 

(Eid.  Note. — ^EV>r  cases  in  point,  see  Cent.  Dig. 
vol,  17.  Dower,  §§  209-217.  J 

2.  ADKINI8TRATOBS— Relation  Between  Ao- 

UIMIBTBATOB    AND    BENKFICIABIES. 

An  administrator  stands  in  a  tmst  rela- 
tion toward  those  interested  in  the  estate  of  the 
Intestate,  including  the  widow  and  heirs,  as 
far  as  contracts  l>etween  himself  and  them  are 
concerned. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  22,  Bxecntora  and  Administrators,  §g  467, 
468.] 

5.  Trusts— PiTBCHASx  -or  Tbust  Pbofxxtt  bt 
Tbtjbteb— Validitt. 

A  trustee  ma.v  buy  from  the  cestui  que  trust, 
and  the  transaction  is  valid,  where  there  is  a 
fair  consideration  and  no  concealment,  and  tl>e 
trustee  takes  no  advantage  of  information  ac- 
quired by  him  in  the  character  of  trustee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼01.  47,  TmstB,  8  404.] 

4.   DOWEB— CORVETAKCE     BT    WiDOW— VAI.II>- 

ITT. 

A  conveyance  by  a  widow  of  her  dower  in- 
terest to  the  administrator  of  the  estate  held, 
under  the  evidence,  valid  as  against  the  objee- 
tioD  that  the  consideration  therefor  was  inade- 
quate, and  that  it  waa  procured  by  the  frand  of 
the  administrator. 

6.  EZECTTTOBS  AND  ADiaNICTBATOBS — OCCUPA- 
TION or  Mansion  Penoino  Absionmbnt  of 
DowBB— Right  of  Widow— Alienation  bt 
Widow— Vauditt. 

A  widow's  right  to  hold  the  dwelling  hoose 
and  farm  attached  of  the  deceased  husband  un- 
til assignment  of  dower  is  a  personal  privilege, 
and  is  not  transferable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  22,  Ehcecotors  and  Administrators,  g  GSoi] 

6.  AfpeaIt— Ebboneoub  Oecbee  —  Habmlebb 
Erroti. 

In  a  suit  by  a  purchaser  of  the  dower  in- 
terest of  the  widow  for  the  assignment  to  him 
of  the  dower  interest  and  for  an  accounting  for 
the  rents  since  the  owner's  death,  the  error  in 
the  decree  awarding  to  the  purchaser  the  rents 
accrued  under  the  quarantine  rights  of  the  wid- 
ow until  dower  was  asaigned  was  harmless, 
where  the  court  made  no  finding  of  the  rents  nor 
directed  an  accounting  to  ascertain  the  amount 
thereof,  and  the  decree  ao  far  as  it  adjudges  the 
right  of  the  poicliaaer  to  recover  rents  will  be 
set  aside. 

Appeal  from  Garland  Chancery  Court;  Al- 
pboDz  Cnrl,  Chancellor. 

Suit  by  Henry  Flowers  against  Josephine 
Flowers  and  others.  E'rom  a  decree  for  plain- 
tiff, defendants  appeal.  Modified  and  af- 
firmed. 

B.  O.  Davies,  for  appellants.  O.  O.  Latta, 
for  appellee. 


McCULLOCH,  J.  Appellee,  Henry  Flowers, 
Instituted  this  suit  in  equity  against  Joseph- 
ine Flowers,  the  only  child,  Linnle  Simons, 
the  widow,  and  John  H.  Reecc,  the  adminis- 
trator of  the  estate,  of  King  B.  Flowers,  de- 
ceased, to  recover  and  have  assigned  to  him 
the  dower  interest  of  said  widow  In  said  es- 


tate which  he  alleged  had  been  conveyed  to 
him  by  her.  He  set  forth  In  and  exhibited 
with  his  complaint  deeds  executed  to  him  by 
said  widow  purporting  to  convey  her  dower 
interest  in  the  real  estate  and  personal  prop- 
erty of  said  decedent  In  consideration  of  the 
sum  of  $1,200.  The  defendants  answered, 
denying  the  execution  of  said  conveyances, 
and  also  alleging  that  the  consideration  for 
said  deed  was  grossly  Inadequate,  and  that 
the  execution  of  said  conveyance  was  procur- 
ed by  frand,  threats,  misrepresentation,  and 
concealment  of  material  facts  concerning  the 
value  of  decedent's  estate  and  the  Interest 
therein  on  the  widow.  The  chancellor  grant- 
ed the  prayer  of  the  complaint  for  an  allot- 
ment of  dower,  and  the  defendants  appealed. 

It  has  been  settled  by  a  decision  of  this 
court  that  a  widow's  right  of  dower  in  the 
property  of  her  deceased  husband  cannot,  be- 
fore assignment  in  the  manner  provided  by 
law,  be  the  subject  of  a  conveyance  by  her  to 
a  stranger  so  as  to  confer  on  him  any  rights 
c.ipable  of  assertion  in  a  court  of  law,  but 
that  such  conveyance  Is  valid  and  enforceable 
in  equity.  Weaver  v.  Bush,  62  Ark.  51,  34  S. 
W.  266.  See,  also,  2  Scribner  on  Dower,  { 
33  et  seq.  At  the  time  of  the  execution  of  the 
conveyance  In  question  by  the  widow  appel- 
lee was  administrator  of  the  deceased  hus- 
band's estate.  He  therefore  stood  In  a  trust 
relation  toward  those  interested  In  the  es- 
tate. Including  the  widow  and  heirs.  Reeder 
V.  Meredith,  78  Ark.  Ill,  93  S.  W.  558,  115 
Am.  St  Rep.  22,  and  cases  cited. 

This  court  in  the  case  just  cited  quoted  with 
approval  the  following  rule  laid  down  In  Per- 
ry on  Trusts  (section  195)  with  reference  to 
transactions  between  such  trustees  and  the 
cestui  que  trust:  "A  trustee  may  buy  from 
the  cestui  que  trust,  provided  there  Is  a  dis- 
tinct and  clear  contract  ascertained  after  a 
jealous  and  scrupulous  examination  of  all  the 
circumstances,  that  the  cestui  que  trust  in- 
tended the  trustee  to  buy,  and  there  is  fair 
consideration  and  no  fraud,  no  concealment, 
no  advantage  taken  by  the  trustee  of  informa- 
tion acquired  by  him  In  the  character  of  trus- 
tee. The  trustee  must  clear  the  action  of 
every  shadow  of  suspicion.  •  ♦  ♦  Any 
withholding  of  Information,  or  Ignorance  of 
the  facts  or  of  his  rights  on  the  part  of  the 
cestui  que  trust,  or  any  Inadequacy  of  price, 
will  make  such  purchaser  a  constructive  trus- 
tee." Bearing  In  mind  this  stringent  rule  Im- 
posed ui)on  a  trustee  who  purchases  from  his 
cestui  que  trust,  we  do  not  find  in  this  case 
any  of  the  elements  which  would  require  that 
the  conveyance  be  set  aside.  The  evidence 
does  not  sustain  the  charge  of  threats,  fraudu- 
lent misrepresentation,  or  concealment  of 
facts.  The  consideration  for  the  conveyance 
was  $1,200,  of  which  the  sum  of  $600  was  paid 
in  cash,  and  a  note  for  the  balance  was  exe- 
cuted to  the  widow,  and  she  afterward  trans- 
ferred the  note  to  another  person,  and  appel- 
lee paid  it.  The  price  paid  appears  to  have 
been  fairly  adequate  at  the  .time,  though  the 
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Interest  In  the  property  was  worth  much  more 
at  the  time  of  the  decree. 

The  plaintiff  asked  in  his  complaint  that 
he  be  also  decreed  the  rents  and  profits  of  the 
lands  since  the  death  of  King  B.  Flowers, 
and  that  an  accounting  thereof  be  had;  and 
the  court  in  the  final  decree  awarded  to  plain- 
tiff all  of  the  right  and  interest  of  the  widow 
"in  all  the  rents  and  profits  of  said  real  es- 
tate that  have  accrued  since  the  death  of 
Eing  B.  Flowers,  to  the  extent  authorized  by 
law."  The  court  made  no  finding  as  to 
amount  of  such  rents  and  profits,  nor  did  it 
order  an  accoimting  to  ascertain  the  amount 
thereof.  We  are  left  to  conjecture,  to  some 
extent,  as  to  what  the  chancellor  meant  by 
the  expression  "to  the  extent  authorized  by 
law" ;  but  we  assume  that  he  meant  to  hold 
that  the  plaintiff  succeeded,  by  virtue  of  said 
conveyances,  to  the  quarantine  rights  of  the 
widow  until  dower  should  be  assigned,  and 
was  therefore  entitled  to  recover  the  amount 
of  rents  and  profits  of  the  dwelling  house  and 
lands  thereto  attached.  In  this  view  the 
learned  chancellor  erred.  We  held  in  OrifBn 
V.  Dunn,  79  Ark.  40S,  96  S.  W.  190,  that  the 
widow's  right  to  hold  the  dwelling  house  and 
farm  attached  until  assignment  of  dower  is  a 
persona]  privilege,  and  not  an  estate  in  the 
land,  and  cannot  be  transferred  to  another. 

Inasmuch,  however,  as  the  court  rendered 
no  decree  for  any  ^>eciflc  amount  of  rents, 
there  is  no  prejudice  In  the  erroneous  ruling, 
but  the  decree  in  so  far  as  it  adjudges,  in  gen- 
eral terms,  the  right  of  the  plaintiff  to  recover 
rents  and  profits  before  the  assignment  of 
dower,  is  disapproved,  and  the  decree  to  that 
extent  is  modified.  In  all  other  respects  the 
decree  will  be  affirmed,  and  it  is  so  ordered. 


FILES  et  al.  v.  JACKSON  et  al. 
(Supreme  Court  of  Arkansas.    Nov.  18,  1907.) 

1.  EviDKNCB— Judicial  Noticb. 

The  Supreme  Court  takes  notice  that  tax 
sales  for  nonpnyment  of  taxes  of  1872  made  in 
1873  are  invalid,  having  been  so  declared  by  it. 

2.  Deeds  —  Execution  —  Evidxncb— Suffi- 

OIENOT. 

Evidence  lield  insufficient  to  show  that  the 
deed  relied  upon  by  defendants  was  a  forgery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  S  647.] 

8.  Advebse  Possession— Elements  of  Pos- 
session. 

That  the  purchaser  of  land  at  a  void  tax 
sale  soon  after  his  purchase  began  cutting  trees 
for  fuel  and  poles  for  gardening  porposies  there- 
on, and  openly  claimed  title  to  the  land,  and 
knew  of  no  one  disputing  his  ownership  until 
defendants  asserted  their  claim,  that  be  Ii%'Pd 
near  the  land  for  seven  years,  and  that,  on  his 
removal  from  the  neighborhood,  he  asked  others 
to  prevent  trespass,  is  insufficient  to  show  ad- 
verse possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  65-76.] 

4.  Taxation  —  Void  Sale  — Rioirr  of  Pub- 

chaseb— Retmbursewent  fob  Taxes  Paid. 

A  purchaser  of  land  at  a  void  tax  sale  is 

entitled  to  a  lien  thereon  for  all  taxes  paid  by 

him. 


Appeal  from  Ashley  Chancery  Court ;  James 
C.  Norman,  Chancellor. 

Ejectment  by  A.  W.  Files  against  T.  A. 
Jackson,  A.  H.  Wilson,  and  Emma  Dorman; 
defendant  Wilson's  heirs  being  substituted 
on  his  death,  and  defendant  Dorman  filing  a 
cross-bill  against  defendant  Jackson  and  such 
heirs.  From  a  decree  for  defendant  Jackson 
and  the  heirs,  plaintiff  and  defendant  Dor- 
man appeaL  Reversed  and  remanded,  with 
directions. 

This  is  a  contest  In  which  the  three  onites- 
tants  claim  the  ownership  of  the  N.  W.  \i  of 
N.  W.  ^  of  section  23,  township  17  S.,  range 
7  W.  Appellant  Files  claims  under  a  pur- 
chase from  the  state  November  17,  1875.  Ap- 
pellees claim  under  what  is  claimed  to  be  a 
deed  from  appellant  Dorman,  with  an  as- 
signment of  dower  by  Mrs.  Johnson,  mother 
of  Mrs.  Dorman,  dated  November  10,  1888, 
and  filed  for  record  In  recorder's  office,  Ash- 
ley county,  January  31,  1889,  and  appellant 
Dorman,  denying  the  execution  of  the  deed 
to  appellees,  claims  imder  an  Inheritance 
from  her  father,  H.  D.  Lowe.  The  facta 
are  that  H.  D.  Lowe  died  May  4,  1863,  seis- 
ed and  possessed  of  the  land  involved  in  this 
controversy ;  tliat  he  made  a  will,  which  was 
duly  probated  and  recorded.  Under  said 
will  there  were  but  two  devisees,  to  wit,  Em- 
aline  T.,  widow,  and  Emma  H.  Lowe,  daugh- 
ter. The  testator  bequeathed  to  E.  T.  Lowe, 
widow,  one-third,  and  to  Emma  H.  Lowe, 
daughter,  two-thirds.  The  widow  was  mar- 
ried to  A.  L.  Johnson  July  4,  1864.  Johnson 
Is  dead.  The  daughter  was  married  to  A. 
N.  Moss  January  9,  1881,  at  the  age  of  19 
years,  and  was  divorced  from  Moss  May  10, 
1892.  About  six  months  after  her  divorce 
from  Moss  in  1892,  she  married  Levi  Dor- 
man, and  Is  still  the  wife  of  Dorman.  The 
land  had  been  forfeited  for  nonpayment  of 
taxes,  and  on  November  17,  1875,  appellant 
Files  bought  it  from  the  state,  and  the  state 
land  commissioner  made  him  a  deed.  This 
deed  was  destroyed  by  fire,  and  appellant 
made  proof  of  loss,  and  applied  to  Auditor  of 
State  and  State  Treasurer,  and  obtained  proof 
of  purchase.  Appellees'  deed  was  filed.  1° 
court,  and  a  copy  will  be  found.  Appellant 
Flies  brought  suit  in  ejectment  against  ap- 
pellees Jackson  and  A.  H.  Wilson  on  January 
2,  1896.  Jackson  and  Wilson  filed  answer 
January  23,  1896.  Case  was  continued.  Be- 
fore the  next  term  of  court  (August,  1896) 
Wilson  died.  At  the  August  term,  1896,  Wil- 
son's death  was  suggested,  and  his  heirs  were 
made  defendants.  Divers  and  sundry  plead- 
ings were  had  in  the  circuit  court,  as  shown 
by  the  record,  until  August  20,  1901,  when 
appellant  Flies  filed  a  petition  asking  that 
Mrs.  Dorman  be  made  a  party,  and  that  the 
cause  be  transferred  to  Ashley  chancery  court, 
which  was  done.  At  the  May  term  of  the 
chancery  court,  May  23,  1903,  Mrs.  Dorman 
entered  her  appearance  and  filed  her  s^)a- 
rate  answer.    At  Atay  term,  .1904,  May  18th, 
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Mrs.  Dorman  filed  amendment  to  her  answer, 
and  made  it  a  cross-bill  against  appellees. 
Tlins  the  complaint  of  appellants,  the  answer 
of  appellees,  and  the  answer  and  amendment 
and  croBs-blU  bring  before  the  court  the  con- 
tentions of  the  lltlganta  Appellant  Files 
-claims  that  nndcr  his  deed  from  the  commis- 
sioner of  state  lands  he  took  peaceable  and 
<iulet  possession  of  the  land,  exercised  owner- 
sttlp  over  It  for  a  period  of  19  years,  and 
paid  taxes  on  It  for  the  years  1876  to  1888, 
tncluslve,  12  years,  and  also  for  several  sub- 
sequent years,  without  notice  of  any  claim- 
ant, or  protest,  or  claim  of  ownership  from 
any  one ;  nor  was  he  aware  of  any  claim  by 
any  one  adversely  to  bis  until  latter  part  of 
year  1895,  when  he  was  Informed  that  ap- 
pellant Jackson  was  having  a  fence  erected 
along  the  north  line  of  the  tract;  and,  hav- 
ing learned  that  Jackson  and  Wilson  were 
claiming  the  land,  and  claiming  to  be  In  pos- 
session, he  commenced  suit  January  2,  1896. 
In  their  answer  Jackson  and  Wilson  claimed 
to  be  owners  and  in  possession,  and  set  up 
the  statute  bar  of  seven  years.  The  relative 
contentions  and  claims  of  the  parties  will 
appear  by  other  facts  and  statements  in  the 
opinion.    There  was  a  decree  for  appellees. 

T.  M.  Booker,  for  appellants.  Geo.  W. 
Norman,  for  appellees. 

HABT,  J.  (after  stating  the  facts  as  above). 
Appellant  Files  bases  his  claim  of  title  apon 
three  grounds: 

First  The  land  had  been  forfeited  for  non- 
payment of  taxes,  and  on  November  17, 1875, 
appellant  Files  purchased  from  the  state, 
and  the  state  land  commissioner  made  him 
a  deed.  This  deed  was  destroyed  by  fire. 
Appellant  Introduced  a  certificate  from  com- 
missioner of  state  lands,  upon  which  he  re- 
lies for  title,  which  recites:  "At  the  Audi- 
tor's sale  of  land  forfeited  for  taxes  on  the 
9th  day  of  June,  1873,  the  following  tract  of 
land,  situated  In  Ashley  county,  remained 
forfeited  to  the  state" — ^the  land  In  contro- 
versy. The  obvious  and  natural  meaning  of 
this  certificate  Is  that  the  land  was  offered 
for  sale  by  the  collector  In  1873  for  the  tax- 
es of  1872  pursuant  to  section  5188  of  Gantt's 
Digest,  and  was  forfeited  to  the  state,  and 
that,  pursuant  to  section  5218  of  Gantt's  Di- 
gest, the  land  was  offered  for  sale  by  the 
Auditor  find  remained  forfeited  to  the  state. 
The  Auditor,  as  directed  by  the  statute,  for- 
warded a  description  of  the  lands  to  the  com- 
missioner of  state  lands,  who  caused  the 
same  to  be  placed  on  the  books  of  his  office 
as  vacant  land.  "The  court  takes  knowledge 
of  the  fact  that  all  tax  sales  for  the  nonpay- 
ment of  the  taxes  of  1872,  Lf  the  same  were 
made  In  1873,  are  invalid,  having  been  so 
declared  by  this  court"  Allen  v.  Swoope,  64 
Ark.  579,  44  S.  W,  78;  McConnell  v.  Day,  61 
Ark.  464,  33  S.  W.  731.  Hence  Files'  tax 
deed  is  clearly  void. 

Second.  Appellant  Files  claims  by  deed 
from  Mrs.  Emma  Dorman  and  Mrs.  Emma 


T.  Johnson  executed  since  the  Institution  of 
this  suit  It  appears  that  on  the  10th  day 
of  November,  1888,  Mrs.  Emma  T.  Johnson 
and  Mrs.  Emma  Dorman,  who  was  then  Em- 
ma Moss,  conveyed  this  land  by  deed  to  ap- 
pellee T.  A.  Jackson  and  A.  H.  Wilson,  and 
that  the  same  was  duly  acknowledged  and 
was  filed  for  record  on  the  31st  day  of  Jan- 
uary, 1889.  It  is  claimed  that  the  last-men- 
tioned deed  is  a  forgery.  Mrs.  Dorman  says 
she  was  sick  with  the  measles  at  the  time  it 
purports  to  have  been  executed,  was  incapa- 
ble of  executing  it,  and  did  not  execute  it 
A  number  of  expert  witnesses  were  introduc- 
ed who  testified  that  the  signatures  to  the 
deed,  viz.,  Emma  Moss  and  A.  N.  Moss,  were 
written  by  the  same  person.  A.  N.  Moss  tes- 
tified that  Emma  Moss  was  sick  at  the  time 
the  deed  was  executed,  and  that  the  deed 
was  signed  In  her  presence  by  J.  B.  Bingham, 
who  attested  the  deed.  Bingham  testified 
that  the  deed  was  signed  by  Emma  Moss  in 
Ills  presence,  that  she  was  not  well,  but  that 
her  mind  was  normal,  and  that  no  undue  In- 
fluence was  used  to  influence  her  to  sign  the 
deed.  On  cross-examination,  in  response  to 
the  question,  "There  seems  to  be  quite  a 
similarity  in  the  handwriting  of  Emma  Moss 
and  A.  H.  Moss.  Is  It  not  possible  that  one 
person  afllxed  both  signatures  to  this  deed?" 
he  answered,  "I  think  not;  I  hardly  know  how 
to  answer.  The  parties  signed  this  deed  Is' 
my  recollection."  B.  B.  Station,  the  Justice 
of  the  peace  before  whom  the  acknowledg- 
ment was  taken,  testified  that  he  was  pres- 
ent and  saw  Mrs.  Emma  Moss  sign  the  deed. 
Although  she  resided  in  the  county  a  num- 
ber of  years  after  this  time,  Emma  Moss 
never  exercised  any  control  over  the  land, 
nor  has  she  paid  or  attempted  to  pay  the 
taxes  on  it  The  chancellor  found  that  the 
deed  was  not  a  forgery.  The  persuasive 
force  of  the  chancellor's  finding  Is  not  over- 
come by  the  testimony. 

Third.  Appellant  Files  claims  title  by  ad- 
verse possession.  He  says  that  soon  after 
his  purchase  of  the  land  from  the  state  In 
1875  he  began  cutting  and  using  stove  wood, 
and  poles  for  gardening  purposes,  from  the 
land,  and  openly  claimed  title  to  it,  and  knew 
of  no  one  that  disputed  his  ownership  until 
appellees  set  up  claim  of  ownership ;  that 
he  lived  near  the  land  until  latter  part  of 
1882,  when  he  moved  to  Little  Rock ;  that  he 
asked  his  brother  and  some  of  the  neighbors 
to  prevent  any  one  from  trespassing  upon 
the  land.  This  was  not  su£aclent  to  consti- 
tute adverse  possession.  In  the  case  of  Driv- 
er V.  Martin,  68  Ark.  551,  60  S.  W.  651,  it 
was  held:  "Prior  to  the  act  of  March  18, 
1899  (Laws  1899,  p.  117),  payment  of  taxes 
on  wild  and  unimproved  lands,  in  connec- 
tion with  fitful  acts  of  ownership,  such  as 
cutting  trees  for  fuel  and  rails,  did  not  con- 
stitute such  adverse  possession  as  would  set 
the  statute  of  limitations  In  motion."  See 
Earle  Improvement  Company  v.  C!hatfield 
(Ark.)  09  S.  W.  84,  and  Arkaqsas  cases  clt- 
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ed  therein.  In  the  event  of  an  adverse  de- 
cision on  his  main  contentions  in  the  caae, 
appellant  Files  claims  that  he  Is  entitled  to 
a  Hen  for  all  taxes  paid  by  him.  In  this  he 
is  correct  In  construing  the  act  of  March 
14,  1879  (Acts  1879,  p.  69),  "to  provide  for 
the  redemption  of  delinquent  lands,"  the 
court  held  the  act  void,  but  said :  "The  court 
Is  of  the  opinion,  however,  that  under  the 
circumstances  of  the  case  the  petitioner  Bog- 
ley  would  have  an  equity  to  be  reimbursed 
the  amounts  paid  out  to  relieve  the  land 
from  taxes.  The  act  was  short  lived  and 
has  been  since  repealed.  Doubtless  many 
purchases  from  the  state  have  been  made 
under  It  In  good  faith;  and,  as  they  have 
inured  to  the  benefit  of  the  owners,  it  would 
be  inequitable  that  the  owners  should  be 
thus  relieved  at  the  expense  of  those  who  had 
relied  upon  what  they  had  good  reason  to 
believe  was  a  valid  act  of  the  sovereign  pow- 
er. For  the  equitable  adjustment  of  all  such 
cases  growing  up  whilst  the  law  was  sup- 
posed to  be  in  existence,  It  is  reasonable  that 
those  who  have  paid  the  taxes  should  have 
a  lien  upon  the  lands  for  the  burdens  dis- 
charged, not  only  by  original  purchase,  but 
by  the  payment  of  the  taxes  of  subsequent 
years."  Bagley  v.  Castile,  42  Ark.  91;  Les- 
ter V.  Richardson,  69  Ark.  201,  62  S.  W.  62. 
This  principle  applies  with  peculiar  force 
here.  The  original  purchase  of  Files  was 
under  section  3914,  Gantt's  Dig.,  which  pro- 
vides that  "at  any  time  after  the  close  of 
the  Auditor's  sale,  the  commissioner  of  immi- 
gration and  state  lands  shall  sell  any  of  the 
lands  and  town  lots  offered  for  sale  by  the 
Auditor,  and  not  sold  for  want  of  bidders,  to 
any  person  wishing  to  purchase  the  same, 
who  shall  pay  the  state  and  county  tax,  to- 
gether with  the  interest,  penalties  and  expen- 
ses due  thereon."  Flies  only  paid  the  state 
what  the  owner  would  have  paid  had  he  re- 
deemed the  lands.  This  and  the  subsequent 
payment  of  taxes  Inured  to  the  owner's  ben- 
efit. The  chancellor  should  have  rendered  a 
decree  in  favor  of  appellant  Files  for  the 
$24.46,  shown  to  have  been  paid  by  him  to 
the  state  for  the  purchase  of  the  land,  being 
the  state  and  county  tax,  with  Interest,  pen- 
alties, and  expenses,  and  also  for  the  amount 
of  taxes  paid  by  him  for  subsequent  years, 
with  Interest  on  same  and  on  the  amount  of 
the  original  purchase  at  the  rate  of  6  per 
cent.,  and  declare  the  same  a  lien  on  the 
land. 

For  this  error,  the  cause  is  reversed  and 
remanded,  with  directions  to  enter  a  decree 
in  accordance  with  this  opinion. 

WOOD,  J.,  not  participating. 


ROBERTS  V.  STATE!. 
(Supreme  Court  of  Arkansas.     Dec.  16,  1907.) 
1.  Cbimiral     Law  —  Tbiai,  —  Pbovince     of 

OOUBI^DI  RECTI  ON  of  VEBDICT. 

In  a  misdemeanor  case,  where  the  punish- 
ment is  by  fine  only,  the  judge  having  power 


to  set  aside  a  verdict  of  acquittal  has  also  the 
power  to  direct  a  verdict  of  guilty,  where  the 
facts  are  undisputed,  ai^  where  guilt  from  all 
the  evidence  is  the  only  inference  that  can  be 
drawn. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   14,  Criminal  Law,  {f  1727-1729.] 

2.  Saue. 

In  a  trial  tor  an  offense  punishable  either 
by  fine  or  imprisonment,  the  trial  judge  has 
no  power  to  direct  a  verdict,  and  hence  in  a 
prosecution  for  practicing  medicine  without  a 
license,  in  violation  of  Kirby's  Dig.  |  6241,  pro- 
viding for  punishment  by  fine  or  by  imprison- 
ment, or  both,  tlie  court  erred  in  instructinc  the 
Jury  to  return  a  verdict  of  guilty. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Cruninal  Law.  H  1727-1720.] 

Wood,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;   Daniel  How,  Judge. 

P.  F.  Roberts  was  convicted  of  practicing 
medicine  without  a  license,  and  he  appeals. 
Reversed  and  remanded. 

The  only  question  to  be  determined  by  this 
appeal  is  -whether  the  conrt,  in  a  criminal 
case,  where  a  part  of  the  penalty  is,  or  may 
be,  Imprisonment,  can  Instmct  the  jury  to  re- 
turn a  verdict  of  guilty.  The  evidence  was 
undisputed,  and,  if  true,  showed  that  appel- 
lant had  practiced  medicine  without  a  li- 
cense. Appellant  was  Indicted  for  this  of- 
fense under  section  5241,  Kirby's  Dig.,  which 
fixes  the  punishment  at  "a  fine  of  not  less 
than  twenty-five  dollars  nor  more  than  five 
hundred  dollars,  or  by  Imprisonmoit  in  the 
county  Jail  for  a  period  of  not  less  than  ten 
days  nor  more  than  ninety  days ;  or  by  both 
fine  and  Imprisonment"  The  Judge  Instruct- 
ed the  Jury  to  return  a  verdict  of  gnlltr, 
which  was  done,  and  the  punishment  assess- 
ed at  a  fine  of  1100. 

P.  H.  Rowe  and  T.  B.  Pryor,  for  appellant 
William  F.  Kirby,  Atty.  Oen.,  and  Dan'l 
Taylor,  Asst  Atty.  Gen.,  for  the  Stata 

WOOD,  J.  (after  stating  the  facts  as  above). 
This  court  in  Jones  v.  State,  16  Ark.  262, 
held  that  a  defendant  who  lias  been  tried  by 
a  Jury  and  acquitted  of  an  offense  punisha- 
ble by  fine  only  could,  upon  a  reversal  and 
remand  of  the  cause  by  the  Supreme  Court 
again  be  put  upon  trial  for  the  same  offaise, 
without  violating  the  constitutional  provi- 
sion "that  no  person  shall  for  the  same  of- 
fense be  twice  put  in  Jeopardy  of  life  or 
limb."  Section  8,  art  2,  Const  In  Taylor 
V.  State,  36  Ailc  84,  this  conrt  held  that 
where  a  defendant  was  tried  by  Jury  and  ac- 
quitted of  a  misdemeanor  punishable  by  fine 
only,  the  trial  couit  could  set  aside  the  ver- 
dict of  the  Jury,  and  again  put  the  defend- 
ant on  trial,  without  violating  the  constitu- 
tional provision  above  mentioned.  Thns  this 
court  has  recognized  the  power  of  the  circuit 
court  to  set  aside  verdicts  of  acquittal  hi 
misdemeanor  cases  punishable  by  fine  only. 
In  civil  cases  this  court  holds  that  where  the 
evidence  is  undisputed  and  unimpeached,  and 
there  is  no  circumstance  shown  from  which 
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an  Inference  against  the  facts  testified  to 
can  t>e  drawn,  the  facts  may  be  taken  as  es- 
tablished, and  a  verdict  directed  accordingly. 
Sklllem  ▼.  Baker,  82  Ark.  86,  100  S.  W.  764; 
American  Central  Ins.  Co.  v.  Noe,  75  Ark. 
406,  88  8.  W.  572;  Catlett  v.  By.  Co.,  57 
Ark.  461,  21  S.  W.  1062,  38  Am.  St.  R^.  254. 
Such  direction  according  to  the  doctrine  of 
the  above  cases  is  not  contrary  to  the  provi- 
sions of  the  Constitution,  giving  the  parties 
in  law  cases  the  right  to  trial  by  jury  (sec- 
tion 7,  art.  2,  Const),  and  prohibiting  judges 
from  charging  the  juries  with  regard  to  mat- 
ters of  fact  (section  28,  art  7,  Const.).  For 
when  the  conditions  exist  as  announced  In 
Sklllem  V.  Baker,  supra,  it  then  becomes  a 
question  of  law,  and  the  trial  court  has  pow- 
er to  direct  a  verdict  in  accordance  with  the 
law,  which  is,  but  in  fact,  declaring  the  law 
that  the  jury  must  obey.  A  majority  of  the 
court  is  of  the  opinion  that  It  follows  logic- 
ally from  these  decisions  that,  in  a  misde- 
meanor case  where  the  punishment  is  by  fine 
only,  the  judge  having  power  to  set  aside  a 
verdict  of  acquittal  would  also  have  power  to 
direct  a  verdict  of  guilty  where  the  facts 
were  undisputed,  and  where  guilt  from  all 
the  evidence  was  the  only  Inference  that 
could  be  drawn.  This  court,  in  the  case  of 
Steele  v.  State,  77  Ark.  441,  92  S.  W.  530, 
where  the  punishment  was  by  fine  only,  sus- 
tained a  judgment  of  conviction  where  the 
trial  judge  directed  the  verdict  But  the 
question  now  under  consideration  was  not 
raised  or  discussed  in  that  case. 

In  this  case,  however,  while  the  verdict 
rendered  was  for  fine  only,  the  appellant  was 
tried  for  an  offense  punishable  either  by  fine 
or  imprisonment  Section  6241,  Kirby's  Dig. 
We  are  all  of  the  opinion  that  in  such  cases 
the  trial  judge  has  no  power  to  direct  a  ver- 
dict Says  Mr.  Bishop:  "The  judge  is  in- 
competent to  convict  one  of  crime,  even  though 
he  acknowledge  it  except  on  a  plea  of  guilty ; 
the  evidence  is  exclusively  for  the  jury.  How- 
ever conclusive  of  guilt  it  may  be,  he  can 
only  tell  them  that  if  they  believe  such  and 
such  to  be  the  facts,  the  law  demands  a  ver- 
dict of  guilty;  be  cannot  otherwise  direct 
such  verdict"  Antliorities  to  sustain  the 
text  are  cited  in  note.  See,  also,  12  Cyc. 
505,  note  15.  The  autboritles  are  all  prac- 
tically one  way — supporting  the  doctrine  an- 
nounced by  Mr.  Bishop;  and  they  make  no 
exception  lo  oases  of  misdemeanor  punisha- 
ble by  fine  only. 

The  majority  of  the  court  are  of  the  opin- 
ion, however,  that  our  own  court  is  already 
in  line  with  the  doctrine  announced  in  Unit- 
ed States  V.  Susan  B.  Anthony,  11  Blatch. 
(U.  8.)  200,  Fed.  Cas.  No.  14,469,  and  the 
Michigan  cases  holding  to  the  same  doctrine. 
People  V.  BImer,  109  Mich.  493,  67  N.  W. 
560;  People  v.  Neumann,  85  Mich.  98,  48  N. 
W.  290,  and  cases  cited.  And  that  the  doc- 
trine of  these  cases  is  founded  upon  the 
sound  legal  principle  that  where  the  facts  are 


undisputed,  and  only  one  Inference  can  be 
drawn  from  them,  the  question  is  then  one 
of  law  for  the  court,  and  not  of  fact  for  the 
jury.  But  the  doctrine  cannot  apply  in  a 
case  where  jeopardy  attaches,  for  the  reason 
that,  in  such  cases  as  before  stated,  the  court 
is  without  power  to  set  aside  a  verdict  of  ac- 
quittal or  to  direct  a  verdict  either  way. 

Inasmuch  as  there  might  have  been  impris- 
onment hi  this  case,  it  follows  that  the  court 
erred  in  directing  the  verdict;  and  that  the 
judgment  should  be  reversed,  and  the  cause 
remanded  for  new  trial. 

So  ordered. 

The  writer  is  of  the  opinion  that  a  verdict 
of  guilty  cannot  be  directed  in  any  criminal 
case. 


ATWOOD  v.  STATE. 
(Supreme  Court  of  Arkansas.    Dec.  9,  1907.) 

Maxiciotts    Misouikf  —  Evidence  —  Suffi- 

cimtoT. 

Evidence  hM  saflScient  to  gostaln  a  con- 
viction of  nuUiciooa  mischief  by  shooting  stock. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  83,  Malicioos  Mischief,  S  15.] 

Appeal  from  Circuit  Court  Franklin  Co«m- 
ty;  J^tha  H.  Evans,  Judge. 

T.  E.  Atwood  was  ccmvlcted  of  malicious 
mischief  committed  by  shooting  stock,  and 
he  appeala    Affirmed. 

Sam  R.  Chew,  for  appellant  William  F. 
Kirby,  Atty.  Gen.,  and  Dan.  Taylor,  Asst 
Atty.  Gen.,  for  the  State. 

Mcculloch,  J.  Appellant  T.  B.  Atwood, 
was  convicted  of  the  offense  of  malicious  mis- 
chief, alleged  to  have  been  committed  by 
shooting  a  cow  belonging  to  one  Lawrence 
Shipley.  His  contention  here  is  that  the  evi- 
dence was  not  sufficient  to  sustain  the  ver- 
dict 

The  appellant  and  Shipley  were  neighbors, 
residing  on  adjoining  farms  in  Franklin  coun- 
ty, and  on  the  5th  day  of  April,  1907,  Ship- 
ley's cow  was  shot  by  some  one  in  appellant's 
field.  Numerous  witnesses  heard  the  shot 
fired  in  the  field,  and  saw  the  cow  "jump  and 
buck,"  as  they  expressed  it  showing  that  she 
had  been  hurt,  and  that  she  immediately  came 
out  of  the  field,  and  went  home,  where  she 
was  foimd  to  be  badly  wounded.  None  of  the 
witnesses  were  able  to  say  who  did  the  shoot- 
ing; but  some  of  them  explained  that  there 
was  a  clump  of  trees,  or  thicket,  in  the  field 
near  where  the  cow  was  shot  None  of  them 
saw  any  one  near  the  scene  of  the  shooting 
at  the  time,  nor  the  smoke  from  the  gun ;  the 
inference  being  that  the  person  who  fired  the 
shot  stood  In  the  thicket  There  was  also 
evidence  to  the  effect  that  the  cow  had  fre- 
quently depredated  upon  appellant's  inclosure, 
and  that  he  had  on  several  occasions  'threat- 
ened to  shoot  her,  unless  she  was  kept  out  of 
the  field.  Mrs.  Shipley  testified  that  on 
Thanksgiving  day  preceding  the  appellant  had 
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made  such  a  threat,  and  bad  spoken  to  her  In 
a  very  angry  way  about  keeping  tbe  cow. 
Appellant  and  his  Bon  were  seen  at  work  In 
tbe  field  about  10  o'clock  In  the  forenoon,  and 
the  cow  was  shot  about  2  o'clock  In  tbe  after- 
noon. Other  witnesses  testified  that  the  ap- 
pellant's son  was  not  in  the  field  at  tbe  time 
tbe  shooting  was  done,  and  that  lie  was  at 
the  bouse  of  a  neighbor,  playing  marbles, 
when  tbe  gun  was  beard  in  appellant's  field. 
Appellant  himself  testified  that  be  did  not 
shoot  tbe  cow,  and  he  denied  ever  having 
threatened  to  shoot  her.  It  is  argued  very 
strenuously  by  appellant's  counsel  that  tbe 
evidence  does  not  sustain  tbe  verdict,  because 
no  witness  testified  to  having  seen  appellant 
shoot  the  cow.  It  is  true  there  Is  no  witness 
who  testifies  to  that  fact  But  tbe  circum- 
stances were  very  strong,  and  we  think  tbe 
Jury  were  warranted  In  attributing  tbe  shoot- 
ing  of  the  cow  to  tbe  appellant  She  was  shot 
in  bis  Inclosure,  where  she  was  then  depredat- 
ing. He  bad  very  strong  provocation  for  com- 
mitting such  an  act;  and  there  Is  no  proof 
that  any  one  else  bad  any  motive  in  doing  so. 
He  bad  threatened  on  numerous  occasions  to 
shoot  her.  He  denied  positively  that  be  did 
so;  but  the  Jury  evidently  rejected  bis  state- 
ment, and  they  could  well  do  so,  as  he  was 
contradicted  upon  a  material  point  In  tbe 
case  by  other  witnesses.  It  is  hardly  probable 
that  any  one  else  intentionally  shot  tbe  cow; 
and  there  Is  nothing  to  Indicate  ttiat  It  was  ac- 
cidentally done  by  some  one  else  In  the  fields. 
Appellant's  son  was  not  there  at  the  time. 
That  is  conclusively  proved;  and  this  leaves 
tbe  case  without  any  motive  whatever  shown 
on  the  part  of  anybody  else  to  do  the  shoot- 
ing. 

We  cannot  say  that  it  was  unreasonable 
for  the  Jury  to  draw  from  this  evidence  tbe 
inference  that  tbe  appellant  shot  the  cow. 
Hence  we  do  not  feel  warranted  In  disturb- 
ing the  verdict  It  was  a  case  of  circumstan- 
tial evidence  only;  but  tbe  circumstances  were 
Bufilclent  to  warrant  tbe  Inference  which  the 
Jury  drew;  and  the  Judgment  is  affirmed. 


HOT  SPRINOS  SCHOOL  DI8T.  v.  SISTERS 

OP  MERCY  OP  FEMALE  ACADEMX 

OP  LITTLE  ROCK,  ARK. 

(Supreme  Court  of  Arkansas.    Dec.  9,  1907.) 

Taxation— Exemptions— Pbopkbty  Used  fob 

Public  Chabitt. 

Buildings  and  grounds  used  by  a  sisterhood 
solely  as  a  public  hospital,  the  members  receiv- 
ing no  compensation,  and  their  eaminffs  and 
lives  being  devoted  to  charity,  are  exempt  from 
taxation  under  the  constitutional  provision  ex- 
empting buildings  and  grounds  and  materials 
used  exclusively  for  public  charity,  though  pay 
patients  are  received ;  the  proceeds  belnx  used  to 
maintain  the  institaQon. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  $}  389-400.] 

Appeal  from  Circuit  Court  Garland  Coun- 
ty ;  Alexander  M.  Duffle,  Judge. 

Petition  by  Sisters  of  Mercy  of  the  Female 
Academy   of   Uttle   Rock,   Ark.,   to   declare 


property  exempt  from  taxation.  Tbe  circuit 
court,  on  petitioners'  appeal  from  a  Judgment 
of  tbe  coimty  court  denying  the  petition, 
granted  the  petition;  and  ordered  tbe  prop- 
erty stricken  from  the  tax  books,  and  Hot 
Springs  School  District  appeals.    Affirmed. 

This  Is  an  appeal  from  a  Judgment  of  the 
circuit  court  of  Garland  county,  which  beld 
that  tbe  hospital  buildings  and  grounds  up- 
on which  It  Is  situate,  in  the  city  of  Hot 
Springs,  come  within  the  exemption  of  tbe 
Constitution,  and  was  not  subject  to  taxation. 
Among  the  exemptions  from  taxation  con- 
tained in  the  Constitution  are:  "Buildings 
and  grounds  and  materials  used  exclusively 
for  public  charity."  The  evidence  shows  that 
in  the  hospital  there  is  one  large  room  with 
10  or  12  beds,  and  4  rooms  with  3  beds  in 
each  especially  for  charity  patients;  that 
there  are  other  rooms  for  patients  wlio  pay; 
that  tbe  institution  is  open  to  any  worthy 
sick  person,  not  afflicted  with  a  contagions 
or  infectious  disease,  no  one  being  refused 
on  account  of  religious  belief  or  inability 
to  pay.  A  drug  store  Is  maintained  in  wUcb 
prescriptions  are  filled  and  medicine  fomlsb- 
ed  for  those  In  tbe  house.  Those  who  are 
able  pay  for  articles  gotten  at  the  drug 
store.  Those  who  are  not  able  are  furnished 
free. '  Kone  are  ever  refused,  whether  they 
have  money  or  not  A  free  operating  room 
and  a  free  clinic  are  maintained  in  the 
hospital,  and  the  drug  store  furnishes  ban- 
dages, and  anaesthetics,  and  fills  prescriptions 
for  them.  The  Institution  also  maintains  a 
school  for  nurses.  It  employs,  at  a  salary,  an 
educated  nurse  and  instructor  in  nursing 
from  Chicago,  and  also  employs  a  number  of 
girls  who  are  instructed  in  nursing  by  her 
and  by  the  doctors  at  the  clinic,  and  who  as- 
sist in  nursing  the  patients.  At  the  time  of 
the  trial  there  were  eight  girls  in  the  train- 
ing school,  besides  tbe  teachers.  None  of 
tbe  sisters  receive  any  compensation.  All 
money  received  from  any  source  goes  to  main- 
tain the  Institution.  They  bad  originally  a 
small  frame  hospital,  a  gift  to  the  order 
about  20  years  ago,  and  they  have  recently 
erected  a  large  and  expensive  building,  part- 
ly through  donations  and  partly  through  boi^ 
rowed  money,  and  whatever  surplus  money 
might  arise  from  any  source  would  go  to 
pay  this  loan.  No  funds  are  diverted  from 
that  institution,  and  it  in  no  s^ise  involves 
an  idea  of  profit  to  any  one.  Whatever  profit 
is  realized  from  those  who  pay  goes  to  the 
benefit  of  those  who  cannot  pay,  and  to  n- 
tend  and  enlarge  the  charity  done  there.  The 
articles  of  association  or  incorporation  are 
not  in  the  transcript,  but  it  is  a  matter  of 
general  information,  and  the  evidence  shows, 
that  the  Sisters  of  Mercy  are  a  benevolent 
and  charitable  organization,  to  teach  the 
young,  to  nurse  tbe  sick  and  take  care  of 
the  indigent  and  poor.  It  has  no  aim  of 
gain  or  profit  and  whatever  it  receives  from 
any  source  is  expended  in  promoting  Us 
primary  objects. 
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Wood  &  Henderson,  for  appellant  Greaves 
&  Martin  and  Rose,  Hemingway,  Cantrell  & 
LanghboronKh,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
The  Judgment  appealed  from  exempts  only  the 
ground  upon  which  the  hospital  building  la 
situate  and  the  building  thereon;  and  the 
sole  question  in  the  case  Is  whether  or  not 
they  are  used  exclusively  for  public  charity. 
Appellant  contends  that  the  question  is 
answered  In  Its  favor  by  the  rule  announced 
In  Brodle  v.  Fitzgerald.  67  Ark.  446,  22  S.  W. 
29.  That  was  a  case  where  the  rents  .and 
revenues  and  the  property  Itself  was  used 
for  public  charity.  The  theory  upon  which 
framers  of  Constitutions  and  law  makers 
act  In  exempting  from  taxation  property  used 
purely  for  public  charity  is  that  the  unfor- 
tunates, who  are  the  recipients  of  the  bounty 
of  these  public  charities,  would  become '  a 
charge  upon  the  state,  and  that  by  alleviating 
their  suffering  and  relieving  their  distress, 
the  Institutions  or  other  agencies  organized 
for  the  purpose  of  public  charity  In  a  manner 
assume  part  of  the  public  burdens.  It  Is 
well  settled  that  no  one  can  exempt  his 
property  from  taxation  simply  by  the  ex- 
clusive use  of  the  Income  for  public  charity, 
for  that  Is  a  matter  which  appeals  to  his  own 
Individual  spirit  of  benevolence  It  may  be 
given  to-day  and  withheld  to-morrow.  But 
a  different  rule  prevails  where  the  property 
is  directly  and  exclusively  used  for  that  pur- 
pose. It  Is  not  denied  that  the  whole  object 
of  the  institution  of  appellee  Is  one  of  public 
charity,  but  appellant  claims  that  It  is  not 
exclusively  so  used  because  pay  patients  are 
received  and  because  those  able  to  pay  are 
charged  for  prescriptions. 

In  discussing  a  similar  case  In  State  ex 
rel.  Alexlan  Bros.'  Hospital  v.  Powers,  10 
Mo.  App.  263,  the  court  said:  "Does  the  fact 
that  this  Institution  derives  some  part  of 
its  revenue  from  paying  patients  exclude  it 
from  the  benefits  of  the  constitutional  exemp- 
tion from  taxation?  We  do  not  see  upon 
what  reasonable  grounds  this  can  be  said. 
Suppose  that  the  community  in  charge  of  the 
hospital  devoted  themselves  partly  to  some 
kind  of  manual  labor,  shoemaking  for  in- 
stance, in  order  to  raise  money  for  the  pur- 
pose of  furnishing  medicine  and  necessaries 
and  comforts  to  their  patients,  would  not 
this  be  a  charitable  act?  If  they  devote 
themselves  partly  to  the  care  of  paying  pa- 
tients to  defray  the  expenses  of  attendance 
upon  the  poorer  patients  who  cannot  pay, 
this  Is  surely  an  act  of  charity.  Must  we 
hold  that.  If  the  community  raise  money 
purely  by  begging,  their  purposes  are  purely 
charitable ;  but,  if  they  ^york  to  support  them- 
selves whilst  ministering  to  the  sick,  and 
to  support  the  sick  to  whom  they  administer, 
the  character  of  the  charity  is  impaired? 
The  fact  of  receiving  money  from  some  of 
the  patients  does  not  we  think  at  all  impair 
the  character  of  the  charity,  so  long  as  the 


money  thus  received  is  devoted  altogether  to 
the  charitable  object  which  the  Institution 
is  Intended  to  further."  In  the  case  of  Coun- 
ty of  Hennepin  v.  Brotherhood  of  Oethsem- 
ane,  27  Minn.  460,  8  N.  W.  695,  38  Am.  Rep. 
298,  the  court  said:  "A  hospital,  with  the 
necessary  grounds,  free  to  all  who  are  not 
pecuniarily  able,  and  supported  partly  by 
private  contributions  and  partly  by  fees  from 
patients,  but  producing  no  profit,  is  a  purely 
public  charity."  In  the  case  of  Penn.  Hos- 
pital V.  Delaware  Oo.,  169  Pa.  805,  32  Atl. 
456,  the  court  said:  "Property  which  is  used 
directly  for  the  purpose,  and  in  the  opera- 
tion of  the  charity,  is  exempt,  though  it  may 
also  be  used  in  a  manner  to  yield  some  return 
and  thereby  reduce  the  expenses."  To  the 
same  effect,  see  Sisters  of  Charity  v.  Town- 
ship of  Chatham,  52  N.  J.  Law,  373,  20  AtL 
292,  9  L.  R.  A.  198;  Mount  Bermon  Boys' 
School  V.  6111,  145  Mass.  139,  13  N.  E.  864; 
Episcopal  Academy  v.  Philadelphia,  150  Pa. 
574,  25  Atl.  55.  One  of  the  witnesses  here 
said  'that  she  had  been  a  member  of  the  Sis- 
ters of  Metcy  for  40  years,  that  the  whole 
object  of  the  order  was  charity,  and  that 
their  whole  life  was  devoted  to  It  On  re- 
sponse to  the  question,  "This  order,  the  Sis- 
ters of  Mercy,  what  is  the  general  work  of 
the  order  and  to  what  do  your  vows  pertain?" 
she  answered,  "To  the  poor  and  sick  and 
educational."  In  this  case  the  buildings  were 
constructed  and  fitted  for  use  solely  as  a 
public  hospital.  The  members  of  the  order 
receive  no  compensation  for  themselves. 
Their  earnings  and  their  Uvea  are  devoted 
to  charity. 

We  think  the  property  meets  the  consti- 
tutional requirement  of  being  "buildings  and 
grounds  and  materials  used  exclusively  for 
public  charity." 

Judgment  affirmed. 


WEST  ▼.  WHITTLE. 
(Supreme  Conrt  of  Arkansas.    Dec.  0,  1907.) 

1.  Deeds— Capacitt  or  GnAHTOB— UNnxns  In- 

FLTTSl^CE. 

Whenever  a  person,  through  age,  decrepi- 
tude, affliction,  or  disease,  becomes  imbecile  and 
incapable  of  managing  his  affairs,  an  unreason- 
able  or  Improvident  aiEposition  of  his  property 
will  be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  M  149,  151,  153,  198.] 

2.  Sake- EvinxNCX. 

Bvidenoe  examined,  and  held  to  support  a 
finding  that  the  grantor  of  a  deed  was  mentally 
Incapable  of  executing  it,  and  that  it  was  the 
result  of  the  grantee's  undue  inflaence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  S!  638,  641.] 

Appeal  from  Circuit  Court  Johnson  Coun- 
ty ;  Jeremla  O.  Wallace,  Judge. 

Action  by  William  Whittle,  Sr.,  by  William 

Whittle,  Jr.,  his  next  friend,  against  W.  H. 

West    Judgment  for  plaintiff,  and  defendant 

appeals.    Affirmed.  (  '^.^j^l^ 
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Cravens  &  Covington  and  J.  D.  Hunt,  for 
appellant  Winchester  &  Martin,  for  appel- 
lee. 

HART,  J.  This  suit  was  Instituted  by  Wil- 
liam Whittle,  Jr.,  as  next  friend  of  William 
Whittle,  Sr.,  his  father,  against  W.  H.  West 
to  cancel  a  deed  executed  by  bis  father  to 
West  conveying  certain  mineral  rights  to 
lands  situated  In  Johnson  county,  Ark.  The 
tract  contained  80  acres,  and  the  considera- 
tion was  $666%.  The  chancellor  found  in  fa- 
vor of  the  plaintiff,  canceling  the  deed,  and 
ordered  the  consideration  restored  to  the  de- 
fendant, and  a  decree  was  entered  according- 
ly.   Defendant  has  appealed. 

It  was  alleged  that  Whittle,  Sr.,  had  been 
for  many  years  a  confirmed  drunkard ;  that 
he  was  drunk  on  the  day  the  deed  was  exe- 
cuted; that  West  was  his  intimate  friend 
and  confidential  adviser,  and  that  the  price 
paid  was  wholly  Inadequate ;  and  that  plain- 
tiff was  mentally  Incapacitated  to  make  a 
deed.  The  imdisputed  testimony  shows  that 
Mr.  Whittle,  Sr.,  is  62  years  old ;  that  be  has 
been  a  whisky  drinker  all  his  life;  that  for 
the  past  20  years  he  has  been  a  hard  drinker; 
that  for  the  last  10  or  15  years  he  has  been 
an  habitual  drunkard;  that  W.  H.  West  was 
Ills  confidential  friend,  and  for  many  years 
liud  collected  his  rents  for  him.  Most  of  the 
witnesses  agree  that  Whittle  was  a  man  of 
little  education,  but  was  possessed  of  average 
intelligence,  and  that  he  was  honest  All 
agree  that  his  Intellect  had  been  impaired  by 
the  excessive  use  of  whisky,  but  the  testi- 
uiony  is  conflicting  as  to  the  extent  his  men- 
tal faculties  had  been  weakened.  There  Is 
an  irreconcilable  conflict  In  the  testimony  of 
the  witnesses  as  to  whether  or  not  at  the 
time  he  executed  the  deed  Wm.  Whittle,  Sr., 
was  competent  to  bind  himself  by  deed. 
There  were  a  large  number  of  witnesses  who 
testified  on  this  point  It  would  serve  no  use- 
ful purpose  to  abstract  their  testimony  here. 
Suffice  it  to  say  that  the  witnesses  for  the 
plaintiff  testified  that  be  was  incompetent, 
and  the  witnesses  for  the  defendant  were 
equally  positive  that  he  was  competent,  to 
execute  the  deed  and  transact  business  In 
general.  The  witnesses  were  equally  credible, 
and  no  doubt  equally  honest  In  their  belief, 
and  detailed  the  facts  and  circumstances  up- 
on which  their  opinion  was  based  as  they 
presented  themselves  to  their  minds. 

This  Is  not  a  case  where  the  fact  of  drunk- 
enness at  the  time  of  the  execution  of  the 
deed  alone  is  relied  upon  to  establish  the 
mental  incapacity ;  but  it  is  rather  one  where 
the  party,  by  reason  of  long  and  continued 
use  of  intoxicating  liquors  to  excess,  has  be- 
come incapable  of  managing  his  business,  and 
mentally  incompetent  to  disxwse  of  his  prop- 
erty. The  rule  In  this  class  of  cases  is  laid 
down  In  the  case  of  (Kelley's  Heirs  v.  Mc- 
Gulre,  15  Ark.  555,  to  be  that,  "while  the 
solemn  contracts  between  men  should  never 
be  disturbed  on  slight  grounds,  yet  it  may 


perhaps  be  assumed  as  a  safe  general  rule 
that  whenever  a  person,  through  age,  decrep- 
itude, affliction,  or  disease,  becomes  imbecile 
and  incapable  of  managing  his  affairs,  an  un- 
reasonable or  improvident  disposition  of  his 
property  will  be  set  aside  In  a  court  of  cban- 
cery."  This  rule  has  been  repeatedly  follow- 
ed ever  since  by  this  court,  being  applied  iu 
each  case  as  the  facts  warranted.  Oxford  v. 
Hopson,  73  Ark.  170,  83  S.  W.  942 ;  Boggiau- 
na  V.  Anderson,  78  Ark.  420,  94  S.  W.  51.  In 
this  case  the  testimony  adduced  shows  that 
West  possessed  the  confidence  of  Whittle. 
He  collected  his  rents,  lent  him  money  to  buy 
whisky  with,  and  settlements  were  never 
had  between  them  oftener  than  once  a  year. 
West  Imew  that  there  was  no  financial  neces- 
sity to  cause  Whittle  to  dispose  of  his  land. 
He  knew  that  Whittle's  whole  family  was 
opposed  to  him  disposing  of  either  the  land 
or  the  mineral  rights.  In  this  particular 
transaction  he  was  careful  to  have  not  only 
Whittle  count  the  money,  but  to  have  him 
count  it  in  the  presence  of  a  third  person. 
Whittle's  wife  had  heard  of  the  proposed 
trade,  and  came  to  his  store  the  day  before 
the  deed  was  executed,  and  remonstrated 
with  him  (West)  about  it  West  walked 
away  from  her.  He  paid  no  ottention  to  the 
repeated  requests  of  Whittle's  daughter  not 
to  lend  her  father  money ;  that  he  was  drink- 
ing it  up  and  neglecting  his  family.  There 
was  no  relinquishment  of  dower  on  the  part 
of  the  wife. 

The  testimony  shows  that  mineral  rights 
when  prospected  were  worth  from  $50  to 
$100  per  acre.  The  lands  contiguous  to  the 
land  in  controversy  had  been  prospected  for 
coal,  and  a  vein  of  over  four  feet  had  been 
located.  Its  general  direction  had  been  as- 
certained and  was  known  to  extend  through 
the  land  in  controversy.  A  proposed  spur  or 
branch  track  from  the  railroad  had  been  lo- 
cated, and  the  agent  of  the  railroad  company 
a  short  time  before  had  come  to  see  Whittle 
about  securing  a  right  of  way  through  his 
land,  and,  finding  hUn  intoxicated,  talked  of 
leaving  and  returning  again  to  see  him.  West, 
with  a  smile,  remarked  that  he  might  as 
well  trade  with  him;  that  he  was  always 
drunk.  The  deed  was  executed  on  the  2d 
day  of  August,  and  it  is  undisputed  that  on 
the  8th  day  of  the  month  Whittle  was  suffer- 
ing from  delirium  tremens  to  the  extent  he 
would  see  rats,  mice,  and  four-legged  chick- 
ens on  the  clo^,  and  feared  that  he  would 
die.  He  was  put  under  treatment  for  the 
liquor  habit,  and  so  continued  for  more  than 
a  year,  when  his  deposition  was  taken  by  the 
defendant.  He  remembered  making  the  deed, 
but  said  that  he  only  sold  a  two-thirds  inter- 
est. He  denied  that  there  was  any  clause  iu 
the  deed  giving  the  defendant  right  of  way 
for  switches  to  any  mine  that  might  be  open- 
ed up,  or  the  right  to  sink  air  shafts.  In  the 
case  of  Hightower  v.  Nuber,  26  Ark.  611,  the 
court  said :  "And  in  a  court  of  equity,  where 
bad  faith  and  unconscionable  acts  can  bare 
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no  allowance  or  favor,  the  strength  of  mental 
capacity  of  the  parties,  the  circumstances 
surrounding  them,  their  relationship,  etc, 
make  up  the  grounds  upon  which  the  court 
can  find  the  real  influences  that  produced  the 
conveyance.  And,  when  it  is  discovered  that 
the  party  In  whose  favor  the  conveyance  is 
made,  possessed  an  imdue  advantage  over  the 
grantor,  and  In  person,  or  by  agent,  exercised 
an  Improper  Influence  over  such  one,  and  to 
the  advantage  of  the  grantee,  It  la  an  act 
against  conscience  and  within  the  cognizance 
of  a  court  of  equity."  The  chancellor  found 
that  the  whole  substance  of  this  transaction 
shows  a  want  of  capacity  or  undue  Influence, 
and,  as  said  in  the  case  of  Bogglanna  v.  Ander- 
son, supra,  this  kind  of  case  is  one  where  the 
chancellor's  finding  has  persuasive  authority, 
and  Is  entitled  to  weight  and  consideration. 
Affirmed. 


WESTERN    TTNION    TKI^BGRAPH    CO.    v. 
OUIjI/BDGB. 

(Supreme  Court  of  Arkansas.    Dee.  9,  1907.) 

1.  Tbueobaphb  —  Messagks  —  Mental   An- 
GUISH— CoiKSTRtronvB  NoncB. 

A  telegram  reading,  "E.  very  sick  wants  yon, 
come  immediately  wind  np  bia  businen" — sug- 
gested on  its  face  the  near  relationship  of  the 
parties,  and  constructively  notified  the  telegraph 
company  that  the  addressee  would  probably  suf- 
fer mental  anguish  if  it  were  not  promptly  de- 
livered. 

[BM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4Q,  Telegraphs  and  Telephones,  {§  69,  70.] 

2.  Saue— Addbessee'b  Neolioencb. 

The  addressee  of  a  telegram  stating  that  his 
brother  was  seriously  ill  and  wanted  him,  and 
directing  him  to  come  immediately,  cannot  re- 
cover from  a  telegraph  company  for  mental  an- 
guish alleged  to  have  been  caused  by  his  failure 
to  receive  the  telegram  to  reach  his  brother  be- 
fore his  death,  where  he  saw  a  message  received 
by  another  stating  tliat  his  brother  was  very 
low,  and  could  have  reached  his  bedside  several 
boon  before  be  became  unconscious,  and  yet, 
either  through  indisposition  or  lack  of  ordinary 
diligence,  failed  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  35.] 

Appeal  from  Circuit  Court,  Ashley  County ; 
Zacharlah  T.  Wood,  Judge. 

Action  by  B.  E.  GuUedge  against  the  West- 
ern Union  Telegraph  Company  for  failure  to 
deliver  a  telegram.  From  a  Judgment  for 
plaintiff,  defendant  appeals  Reversed  and 
remanded. 

Geo.  H.  Fearons  and  Rose,  Hemingway, 
Cantrell  &  Loughborough,  for  appellant. 
George  &  Butler,  for  appellee 

HART,  J.  The  complaint  in  this  case  al- 
leges: That  the  defendant  accepted  for  trans- 
ptlsaion  the  following  telegram:  "Hamburg, 
Arkansas,  April,  13,  1905.  R.  E.  GuUedge, 
White,  Ark.  Eugene  very  sick  wants  you, 
come  immediately  wind  up  hla  business. 
[Signed]  Mrs.  W.  T.  GuUedge."  This  was  to 
be  sent  collect.  That  plaintiff's  brother  lay 
dying  at  his  home  in  Drew  county.  Ark.,  and 


said  brother  was  possessed  of  large  busines-s 
Interests,  and  wished  plaintiff,  in  whom  he 
had  special  confidence,  to  come  and  be  in- 
trusted with  private  details,  and  also  to  con- 
sole him  in  bis  last  illness.  That  through 
defendant's  neglect  said  message  was  never 
delivered,  and  his  brother  was  dead  and  bur- 
led before  plaintiff  knew  that  he  was  sick. 
He  asked  for  $1,000  damages.  Defendant 
answered,  denying  in  detail  all  the  allegations 
of  the  complaint,  and  averring  that  plaintiff 
knew  of  the  critical  illness  of  his  brother  on 
the  15th  day  of  April,  and  that  the  brother 
did  not  die  until  the  17th  of  said  month,  so 
that  plaintiff  bad  ample  time  to  reach  bis 
brother's  bedside  had  he  so  desired,  and  that 
plalntlfTs  brother  was  in  practically  the  same 
condition  as  he  was  the  13th  of  April  until 
within  a  few  hours  before  his  death.  It  was 
admitted  on  the  trial  that  the  telegram  in 
suit  was  delivered  to  defendant's  agent  at 
12:55  p.  m.  on  April  13,  1905,  and  accepted 
for  delivery  by  the  defendant's  agent  at  Ham- 
burg, Ark.,  but  was  never  delivered  to  plain- 
tiff. 

At  the  trial  the  following  evidence  was  in- 
troduced: Mrs.  Annie  Gulledge  testified:  "I 
am  the  widow  of  Eugene  Gulledge,  who  died 
on  April  17,  1906,  at  Luella,  Ark.,  about  9 
miles  from  Monticello,  of  pneumonia.  He  was 
sick  one  week.  He  was  36  years  old.  He 
had  an  older  brother,  W.  T.  Gulledge,  and 
two  younger  than  R.  E.  Gulledge,  and  a  sis- 
ter, Mrs.  Morbln,  living  at  Monticello.  He 
rented  20  or  25  acres  and  also  hauled  staves. 
We  lived  on  the  old  home  place  which  had 
been  bought  by  W.  T.  and  R.  E.  Gulledge, 
and  had  lived  there  three  years  and  a  half 
up  to  the  time  of  Eugene's  death.  For  two 
years  previous  to  that  he  had  worked  for 
wages  for  ills  brothers,  W.  T.  and  R.  E.  Gul- 
ledge, at  a  sawmill.  They  paid  him  $40  or 
$50  a  month.  He  was  not  able  to  do  heavy 
work  steadily ;  but  when  he  worked  he  would 
earn  from  $1.50  to  $2  a  day.  All  the  land 
he  owned  was  120  acres,  which  his  father  had 
given  him  adjoining  the  old  home  place,  on 
which  be  had  cleared  15  acres.  He  had  mort- 
gaged this  land  for  $250,  which  was  owing  at 
the  time  of  his  death.  Since  his  death  $150.25 
has  been  paid  by  a  sale  of  his  horses,  cattle, 
and  farm  implements.  I  kept  the  household 
goods,  two  cows,  four  hogs,  and  one  horse. 
The  administrator  has  sold  all  of  his  per- 
sonal property  except  what  I  kept  W.  T. 
Gulledge  was  the  only  one  of  plalutifCs 
brothers  who  was  present  when  Eugene  died. 
R.  B.  and  John  came  after  his  death,  but  be- 
fore the  funeral.  Mrs.  Morbln  was  present 
when  be  died.  He  died  about  I  o'clock  Sun- 
day night."  Dr.  W.  T.  Stanley  testified:  "I 
was  called  to  see  Eugene  Gulledge  on  April 
15,  1905.  He  was  very  sick  with  pneumonia, 
and  grew  steadily  worse,  and  on  Sunday 
morning  I  told  him  be  was  going  to  die,  and 
that,  if  he  bad  any  business  to  attend  to, 
he  had  better  attend  to  it  He  did  not  re- 
gain consciousness  after  11  o*<;lock  Sunday 
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morning.  He  had  been  unconscious  at  Inter- 
yals  before  that  W.  T.  OuIIedge  arrived 
about  2  o'clock  Sunday  afternoon."  R.  E.  Gul- 
ledge  testified:  "I  am  the  plalntlfT  In  this 
action,  and  a  brother  of  Eugene  OuIIedge. 
I  lived  seven  miles  from  him  and  our  relations 
were  very  close.  Whenever  he  wanted  any- 
thing he  came  to  me.  There  never  had  been 
any  unkind  feelings  or  111  will  between  us.  I 
never  got  the  telegram  In  the  suit.  The  first 
I  knew  of  my  brother's  Illness  was  on  Satur- 
day afternoon  about  2  o'clock  of  the  15th 
Inst  It  was  at  White,  where  we,  W.  T.  Gul- 
ledge  and  I,  were  building  a  house.  My 
brother,  W.  T.  GuUedge,  was  there  In  his  bug- 
gy. Had  been  out  to  Mr.  Ralls,  and  stayed 
all  night  We  were  talking  business  when 
the  man  came  up  with  the  telegram.  It  was 
such  a  surprise  we  didn't  have  time  to  talk 
the  matter  over  any.  He  got  Into  his  boggy 
and  pulled  out  for  Hamburg,  said  he  could 
send  me  a  message  when  he  got  there.  Q. 
What  was  the  next  Information  you  had? 
A.  I  received  a  message  Monday  morning,  be- 
tween 8  and  9  o'clock,  that  was  sent  from 
Montlcello  by  telephone,  and  then  tel^raph- 
ed  to  White.  Q.  What  did  you  do  then?  A. 
Hitched  up  and  drove  through  the  country 
out  to  Montlcello.     Got  there  at  6  o'clock. 

1  learned  when  I  got  there  he  was  dead.  Q. 
Tou  have  stated  In  your  complaint  If  that 
telegram  was  sent  on  the  13tb  at  12:25,  and 
had  been  delivered  to  you,  you  would  have 
had  time  to  go  to  your  brother.  State  what 
your  action  would  have  been  had  this  tele- 
gram been  sent  you  and  delivered  on  the  13th 
or  the  morning  of  the  14th  7  A.  Well,  If  It 
had  been  delivered  on  the  13th,  I  could  have 
got  to  my  brother,  could  have  gone  to  CoUls- 
ton  and  up  to  Tlllar.  Q.  The  14th?  A.  I 
could  have  gone  In  my  buggy,  If  It  had  been 
delivered  in  the  morning,  and.  could  have  seen 
him  that  night  I  was  very  much  grieved  on 
account  of  my  brother's  death.  I  was  also 
very  much  grieved  not  to  get  the  telegram, 
for  It  showed  that  he  wanted  to  see  me  about 
bis  business  before  he  died.  It  was  about 
some  buslne.ss  that  nobody  else  could  attend. 
If  the  message  had  been  delivered,  I  could 
have  been  at  bis  bedside  36  hours  before  he 
died,  which  would  have  been  a  consolation  to 
me.  Not  getting  there  caused  me  mental  an- 
guish. If  I  had  seen  the  message,  I  would 
have  gone  to  him.  My  inability  to  see  my 
brother  for  the  purpose  of  business  matters 
was  not  my  greatest  grief;  that  was  on  ac- 
count of  his  death.  When  the  message  was 
delivered  to  W.  T.  OuIIedge  on  April  16th,  I 
did  not  go  to  my  brother's  bedside.  The  mes- 
sage to  W.  T.  Gulledge  ran :  'Eugene  very 
low  come  immediately  [Signed]  Mrs.  W.  T. 
Onlledge.'  It  was  marked  delivered  at  10:60 
a.  m.  of  April  16th,  but  I  think  it  was  about 

2  o'clock  when  it  was  delivered.  White  la  a 
town  of  about  200  or  300  population."    This 


was  all  the  evidence.    There  was  a  Jury  trial 
and  a  verdict  for  the  plalntlfT. 

Appellant  contends  that  the  court  erred  in 
refusing  to  give  instructions  Nob.  1,  2,  and 
3  asked  by  it  as  follows:  "(1)  Tou  are  in- 
structed to  find  for  the  defendant  (2)  Be- 
fore the  plaintiff  will  be  entitled  to  recover 
in  this  action  any  more  than  merely  nominal 
damages,  he  must  show  that  the  defendant, 
or  Its  agents,  knew  when  the  message  was 
received  for  transmission,  or  Immediately 
thereafter,  that  mental  suffering  would  prob- 
ably result  from  a  failure  to  send  and  de- 
liver the  message,  and,  since  the  message  did 
not  on  its  face  Impart  such  information,  yon 
will  find  for  the  plaintiff  merely  nominal 
damages,  nnless  the  evidence  shows  that  such 
Information  was  glvoi  defendant,  or  its  agent 
in  some  other  way.  (3)  Tou  are  Instructed 
that  the  telegram  upon  which  this  action  is 
based  is  a  business  telegram,  and  upon  Its 
face  gave  no  notice  to  defendant  that  any 
of  the  parties  would  probably  suffer  mental 
anguish  If  it  was  not  promptly  sent  and 
promptly  delivered,  and  the  plaintiff  Is  en- 
titled to  recover  merely  nominal  damage,  and 
you  wUl  bring  In  your  verdict  for  the  plaintiff 
for  one  dollar."  There  was  no  error  In  re- 
fusing to  give  Instructions  Nos.  2  and  8.  The 
telegram  on  Its  face  suggested  the  near  re- 
lationship of  the  parties,  and  gave  notice  that 
plaintiff  would  probably  suffer  mental  an- 
guish if  It  was  not  promptly  sent  and  de- 
livered. Western  Union  Telegraph  Company 
V.  Blackmer  (Ark.)  102  S.  W.  366.  Ought  the 
court  to  have  directed  a  verdict  for  the  de- 
fendant? In  this  case  evidence  was  Intro-' 
duced  in  behalf  of  the  defendant  The  tes- 
timony for  the  plaintiff  is  undisputed.  Plain- 
tiff admits  that  the  message  sent  to  bis 
brother  W.  T.  OuIIedge  was  delivered  at  two 
o'clock  in  the  afternoon  of  Saturday  the  15th 
Inst,  and  that  he  read  it  at  the  time.  This 
message  apprised  him  of  the  fact  that  bis 
brother  was  very  low.  No  reason  is  given 
why  he  did  not  leave  at  once  for  his  brother's 
bedside.  He  knew  that  he  could  have  gone 
by  train  that  night,  or  that  he  could  drive 
there  in  ten  or  twelve  hours.  His  brother 
did  not  become  unconscious  until  11  o'clock 
the  next  day,  after  plaintiff  received  notice 
of  his  condition  from  reading  the  telegram 
to  W.  T.  GuUedge.  Had  he  left  at  once  after 
receiving  notice  of  his  brother's  condition, 
he  would  have  reached  his  bedside  several 
hours  before  he  became  unconscious.  His 
failure  to  do  so  was  the  result  of  his  own 
indisposition,  or  lack  of  ordinary  diligence  on 
bis  part  Western  Union  Tel.  Co.  v.  Baker, 
140  Fed.  316,  72  O.  a  A.  87 ;  Western  Union 
Tel.  Co.  V.  Matthews,  118  Ky.  188,  67  a  W. 
849;  Western  Union  Tel.  Ca  t.  Hoffman.  80 
Tex.  420,  15  S.  W.  1048,  26  Am.  St  Rep.  759. 
Reversed  and  remanded. 
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OABDEN  aiTS  STAVE  &  HEADING  00. 

T.  SIMS. 
(Suprema  Court  of  Arkansaa.    Not.  18,  1907.) 

1.  IlOOB     AND      tiOOaiNa  —  CONTETAKOES      01 

Standing  Timbeb— Constbuction. 

A  deed  of  standinr  mo^sbantable  timber, 
specifying  no  time  for  its  removal,  conveys,  in 
the  absence  of  proof  to  tiie  contnu7,  an  estate 
in  the  timber,  terminable  after  a  reasonable 
time  for  the  removal  thereof,  dependent  on  the 
circumstances  of  the  parties  and  the  conditions 
of  the  land  and  timber. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  33,  Logs  and  Logging,  U  6-12.] 

2.  Samb. 

A  pnrchaser  of  standing  timber,  under  a 
convevance  executed  in  1899  without  specifying 
the  time  for  the  removal  thereof,  continuously 
cut  timber  until  Ghristmas  of  that  year,  when, 
on  account  of  the  condition  of  the  land,  the 
-work  ceased.  He  began  cutting  again  the  fol- 
lowing year,  but  was  unable  to  cut  as  much  as 
the  previous  year,  on  account  of  trouble  in  pro- 
curing men.  In  1901  he  commenced  again  as 
soon  as  the  land  got  dry  enough.  The  owner 
of  the  land  was  an  employ^  of  the  purchaser, 
knew  the  facts,  and  made  no  objection  that  the 
time  for  the  removal  was  not  reasonable.  Beli, 
that  a  reasonable  time  for  the  removal  of  the 
timber  had  not  expired  In  August,  1901. 
8.  ESTOFFKL  —  Equitable  Esioppel  — 
Gbounds— Repbesentatioks. 

A  company  purchased  standing  timber,  and 
the  eonverance  which  fixed  no  time  for  the  re- 
moval thereof  was  recorded  in  August  1899. 
An  employs  of  the  company,  without  authority 
to  bind  it.  stated  to  a  prospective  purchaser  of 
the  land  that  12  months  was.  a  reasonable  time 
for  the  removal  of  the  timber.  One  not  con- 
nected with  the  company  made  similar  state- 
ments, and  a  director  advised  the  prospective 
purchaser  to  purchase  without  saying  anything 
as  to  the  time  in  which  to  remove  the  timber. 
Beld,  that  the  company  was  not  estopped  to 
claim  the  timber  as  against  the  prospective  pur- 
chaser completing  the  purchase  in  January, 
1901,  it  being  under  no  duty  to  disclose  to  him 
what  additional  time  was  required  to  remove  the 
timlwr. 

Ai>peal  from  Monroe  Chancery  Court; 
John  M.  Elliott,  Judge. 

Suit  by  W.  K.  Sims  against  the  Garden 
City  Stave  &  Heading  Company.  From  a 
decree  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss the  complaint 

This  la  a  suit  by  appellee  to  restrain  ap- 
pellant from  removing  timber  from  a  tract  of 
land  In  Monroe  coimty,  described  In  the  com- 
plaint Apiiellant  and  appellee  claim  from  a 
common  source  of  title.  On  the  9th  day  of 
August  1889,  William  Montgomery,  by  war- 
ranty deed,  conveyed  to  appellant  the  timber 
of  all  kinds  on  the  land  mentioned  In  the 
complaint  The  deed  was  duly  acknowledg- 
ed, and  filed  for  record  on  the  10th  day  of 
Angnst  1899.  On  the  16th  day  of  January, 
1901,  the  said  William  Montgomery  conveyed 
said  lands  to  appellee.  This  suit  was  com- 
menced, on  the  17th  day  of  August,  1901.  No 
time  was  specified  In  the  deed  from  Mont- 
gomery to  appellant  In  which  this  timber  was 
to  be  removed.  Tbe  court  granted  a  tempo- 
rary injunction.  After  all  the  testimony  bad 
been  taken,  on  the  4tb  day  of  October,  1905, 


the  court  permitted  appellee  to  file  an  amend- 
ment to  bis  complaint  alleging  that  appel- 
lant, a  corporation,  had  ceased  to  transact 
business  In  tbe  state  of  Arkansas,  and  was 
Insolvent  and  further  alleging  that  appel- 
lant by  its  conduct  and  representations  was 
estopped  from  claiming  title  to  tbe  timber 
on  tbe  lands  mentioned  in  the  original  com- 
plaint At  the  October  term,  1906,  the  court 
entered  its  final  decree  restraining  the  appel- 
lant from  cutting  or  removing  any  timber 
from  tbe  said  lands.  The  other  facts  are 
sufficiently  referred  to  In  tbe  opinion. 

0.  F.  Greenlee,  for  appellant  Manning  & 
Emerson,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
In  the  case  of  Listen  v.  Chapman  &  Dewey 
Land  Company,  77  Ark.  116,  91  S.  W.  27,  it 
was  held  that  "in  the  absence  of  something 
In  the  instrument  itself,  or  in  the  proof  ali- 
unde showing  a  contrary  intention,  a  deed 
to  standing  merchantable  timber,  which  speci- 
fies no  time  for  its  removal,  conveys  a  ter- 
minable estate  ta  tbe  timber,  wblcb  ends 
when  a  reasonable  time  for  the  removal  of 
such  timber,  after  the  execution  of  tbe  deed, 
has  expired."  In  that  case,  tbe  court  said : 
"What  Is  a  reasonable  time  Is  genially  a 
mixed  question  of  law  and  fact  Tbe  facts- 
are  to  l>e  ascertained  tff  an  inquiry  Into  tbe 
conditions  of  the  land  and  timber,  the  ob- 
stacles opposing,  and  the  facilities  favoring, 
and  the  conditions  surrounding  the  parties  at 
the  time  the  contract  was  Aade." 

The  testimony  Bhows  that  appellant's  tim- 
ber cutters  commenced  work  in  June,  1899, 
and  cut  continuously  until  about  Christmas. 
That  the  land  was  wet  and  slashy,  and  that 
on  account  of  tbe  rains  tbe  land  became  so 
wet  they  had  to  cease  work  until  the  follow- 
ing June.  In  June,  1900,  tbey  commenced 
cutting  again,  but  were  not  able  to  cut  as 
much  timber  as  had  been  cut  tbe  previous 
year,  on  account  of  tbe  trouble  they  bad  in 
getting  hands.  In  1901  they  commenced 
again  as  soon  as  it  got  dry  enough,  and  work- 
ed until  the  Injimction  was  issued.  During 
this  time  Montgomery  was  an  employe  of  ap- 
pellant He  knew  the  condition  of  the  roads, 
and  that  the  timber  could  only  be  removed 
with  profit  during  certain  seasons  of  the  year. 
He  made  no  objection  that  the  time,  was  not 
reasonable.  Considering  the  obstacles  In  the 
way,  and  the  conditions  surrounding  the  par- 
ties, we  do  not  think  a  reasonable  time  had 
elapsed  in  which  to  remove  the  timber. 

Appellee  claims  that  appellant  Is  estopped 
to  claim  title  in  the  timber  on  account  of  Its 
representations  and  conduct  and  bases  his 
contention  on  statements  made  to  him  by 
Vantraln,  Hooker,  and  W.  C.  Fiddyment  one 
of  the  directors  of  the  appellant  company. 
He  says  that  Hooker  and  Vantraln  told  him 
that  appellant  was  only  to  bare  12  montlis 
In  which  to  remove  the  timber,  and  that  W. 
I  0.  Fiddyment  advised  blm  to  purchase  the 
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land,  stating  that  It  was  a  bargain,  and  did 
not  tell  biin  that  appellant  claimed  more  time 
In  which  to  remove  the  timber.  Hooker  says 
he  was  only  the  bookkeeper  of  appellant,  and 
had  no  authority  to  bind  It  In  regard  to  tim- 
ber deals,  and  that  he  only  expressed  the 
opinion  to  appellee  that  12  months  was  a 
reasonable  time  within  which  to  remove  the 
timber.  Vantraln  was  not  even  an  employ^ 
of  the  appellant  He  had  no  connection  In 
any  way  with  the  company  except  to  contract 
with  It  In  regard  to  cutting  timber.  The  tim- 
ber deed  to  appellant  was  on  record  at  the 
time  of  the  purchase  of  the  land  by  appellee, 
and  appellee  had  constructive  notice  of  its 
terms.  Appellant  owed  appellee  no  duty  to 
disclose  to  him  what  additional  time.  If  any, 
It  would  require  to  remove  the  timber. 

The  chancellor  should  have  dismissed  the 
complaint  for  want  of  equity.  Reversed  and 
remanded,  with  direction  to  dismiss  the  com- 
plaint for  want  of  equity. 


LOUISIANA  ft  A.  RT.  CO.  ▼.  STATE. 
(Supreme  Court  of  Arkansas.    Dec  23,  1907.) 

1.  CoNsxiTonoNAi,  Law — Judioiai.  Powebs— 
Bnchoachment  on  Lsoislation— Statutes 

,    —Reasonableness. 

A  special  act  requiring  a  railroad  company 
to  construct  and  maint^  a  station  at  a  certain 
point  may  be  reviewed  by  the  courts  as  to  its 
rpasonableness  and  whether  there  is  a  real  pub- 
lic necessity,  the  determination  of  the  Letcisla- 
tnre  being  conclusive,  unless  its  power  has  been 
exercised  arbitrarily  and  without  reason. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  S{  130,  131.1 

2.  Cbimihal  Law  — Plea  in   Abatement— 
Reasonableness — Statutes. 

A  special  plea  to  an  indictment  against  a 
railroad  comjiRny  for  failing  to  comply  with  a 
statute  requiring  it  to  construct  and  maintain 
a  station  at  a  certain  point,  raising  the  question 
of  the  reasonableness  and  necessity  of  the  re* 
quirement,  should  be  treated  as  a  preliminary 
plea  addressed  to  the  court,  raising  tne  question 
of  the  validity  or  invalidity  of  the  statute,  and 
bringing  to  the  attention  of  the  court  the  facts 
calling  for  an  investigation  of  the  question. 

3.  Same— E^riDENCE. 

Evidence  tending  to  show  that  there  was  no 
public  necessity  for  the  station,  and  in  connec- 
tion therewith  evidence  that  it  would  be  main- 
tained at  a  loss,  should  be  received,  under  a  spe- 
cial plea  going  to  the  invalidity  of  tlie  statute 
because  unreasonable,  on  a  prosecution  of  a  rail- 
road company  for  failure  to  comply  with  a  stat- 
ute requiring  it  to  construct  and  maintain  a 
station  at  a  certain  point. 

4.  Kahboadb  —  Oftenses  Incident  to  Con- 
struction. 

Whether  the  statute  requiring  a  railroad 
company  to  construct  and  maintain  a  station  at 
a  certain  point  is  invalid  as  an  unreasonable 
and  arbitrary  exercise  of  power  is  a  preliminary 
question  for  the  court,  on  all  the  information  it 
can  obtain,  on  a  prosecution  of  the  company  for 
failure  to  comply  with  the  statute. 

5.  Same— Plea  of  Misnomeb— Disposal. 

An  indictment  being  returned  against  the 
L.  &  A.  "Railroad"  Company,  under  the  act  of 
1005,  requiring  it  to  construct  and  maintain  a 
station  at  S.  crossing,  the  court  on  6nding  that 
the  indictment  was  directed  against  the  t>.  & 
A.  "Railway"  Company,  the  only  company  own- 
ing or  operating  a  railroad  at  that  point,  proper- 


ly made  an  order,  under  Kirby's  Dig.  I  2232, 
that  the  subsequent  proceedings  under  the  indict- 
ment be  in  its  name. 
8.  Same— Offenses— Pbosecution  by  Ihdici- 

KENT. 

It  bein^  expressly  stated  by  the  act  of  10C5 
(Laws  lOOo,  p.  265),  requiring  a  railroad  com- 
pany to  construct  and  maintain  a  station  at  a 
certain  point,  that  failure  of  the  company  to 
comply  with  its  terms  shall  subject  it  to  indict- 
ment and  fine,  the  prosecution  of  it  by  indict- 
ment is  proper. 
7.  Criminal  Law— Venue. 

The  oftense  of  a  railroad  company  in  failing 
to  comply  with  an  act  requiring  it  to  construct 
and  maintain  a  station  at  a  certain  point  on  its 
line  is  committed  in  the  county  where  such  place 
is  situate,  and  not  in  another  county  where  the 
executive  officers  of  the  company  transacted  it« 
business. 

Appeal  from  Circuit  Court,  (Columbia  Coun- 
ty;  Chas.  W.  Smith,  Judge. 

Hie  Louisiana  &  Arkansas  Rallvay  Com- 
pany was  convicted  of  an  offense,  and  ap- 
peals. Reversed  and  remanded  for  furth^ 
proceeding. 

The  General  Assembly  of  this  state  In 
1905  (Laws  1905,  p.  265)  passed  an  act  en- 
titled "An  act  locating  and  establishing  a 
re^ar  station  and  requiring  the  building 
and  constraction  of  a  depot,  and  the  main- 
taining thereof,  at  Snow  Crossing,  In  Colum- 
bia county,  Arkansas,  by  the  Louisiana  & 
Arkansas  Railroad  Company,  and  requiring 
trains  of  cars,  passenger  and  local  freight 
on  said  railroad,  to  stop  there  and  receive 
passengers  and  freight,  and  prescribing  pen- 
alties and  damages  for  violations"  of  the 
act  The  act  ha  addition  to  requiring  the 
construction  and  maintenance  of  the  de- 
pot at  Snow  Crossing,  provided  that  a  fail- 
ure on  the  part  of  the  company  to  comply 
with  the  proylslons  of  the  act  should  con- 
stitute a  misdemeanor,  and  be  punishable  by 
fine.  The  company  failed  to  construct  a  sta- 
tion or  depot,  as  required  by  the  act  in 
question,  and  the  grand  jury  of  Columbia 
county  in  1006  returned  an  indictment  against 
It  alleging  in  substance  that  the  defendant 
company  failed  to  maintain  a  regular  sta- 
tion of  any  kind  at  Snow  Crossing.  The  In- 
dictment named  the  Louisiana  &  Arkansas 
Railroad  as  defendant  Summons  was  serv- 
ed In  Columbia  county  on  a  station  agent  of 
appellant,  Louisiana  St  Arkansas  Railway 
Company,  and  appellant  appeared  and  filed 
a  special  plea  In  abatement  and  motion  to 
quash  the  indictment  on  the  ground  that  the 
charter  of  the  Louisiana  &  Arkansas  Rail- 
road had  expired,  and  that  appellant  com- 
pany was  not  amenable  to  the  Indictment 
against  that  company.  The  court  overruled 
the  plea  and  motion,  and  ordered  that  subse- 
quent proceedings  under  the  indictment  be 
in  the  name  of  the  Louisiana  &  Arkansas 
Railway  Company.  Appellant  also  demurred 
to  the  indictment,  and  the  same  was  over- 
ruled. It  thereupon  filed,  a  general  plea  of 
not  guilty,  and  In  addition  a  special  plea 
containing  the  following  statements:  "It 
states  that  the  country  around  Snow  Cros^- 
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tng  1b  prlndpaHy  wild  and  uncoltivated  and 
sparsely  Inhabited;  that  the  cleared  land  Is 
devoted  principally  to  the  'raising  of  cotton, 
which  cotton  Is  hauled-  to  the  neighboring 
towns  of  Magnolia  and  LewlsvUle,  where 
the  farmers  purchase  their  supplies;  that 
the  station  of  Experiment  Is  situate  about 
2^  miles  north  of  Snow  Crossing,  and  that 
passengers  and  freight  are  received  and  dis- 
charged at  such  station;  that  the  station  of 
Taylor  Is  situate  4^  miles  south  of  Snow 
Crossing  on  the  line  of  said  railway  com- 
pany; that  there  is  a  depot  building  and  tel- 
egraph operator  with  passenger  and  freight 
agent  employed  at  said  station;  that  the 
two  stations  of  Experiment  and  Taylor  fur- 
nish to  the  Inhabitants  contiguous  to  Snow 
Crossing  ample  facilities  to  board  the  trains 
-as  passengers  or  to  ship  their  freight,  and 
that  to  force  the  railroad  to  maintain  a  reg- 
ular station  at  Snow  Crossing  would  require 
three  stations  maintained  by  said  railway 
company  within  seven  miles  in  a  sparsely 
settled  region;  that  to  erect  a  station  at 
Snow  Crossing  would  cost  approximately 
$1,000;  that  to  maintain  same  would  cost 
$75  to  $100  per  month,  and  that  the  receipts 
from  freight  and  passengers  at  such  station 
would  meet  only  a  small  proportion  of  the 
cost  of  maintenance,  and  that  such  station 
would  have  to  be  operated  iit  a  monthly 
loss  to  the  railway  company ;  *  *  ,  *  that 
Snow  Crossing  is  located  at  the  foot  of  a 
very  heavy  grade  on  the  line  of  said  Louisi- 
ana '&  Arkansas  Railway  Company— the 
heaviest  grade  at  any  point  on  said  line;  that 
Itecause  of  the  topography  of  the  country  it 
would  be  impracticable,  with  very  great  ex- 
j>ense,  to  provide  side  tracks  and  passing 
tracks  at  said  point,  as  required  by  said  Act 
No.  105 ;  and  that  to  attempt  to  comply  with 
said  act  by  stopping  all  freight  and  pas- 
senger trains  would,  by  reason  of  said  hill 
and  steep  grade,  add  greatly  to  the  danger 
of  accidents  to  passengers  and  employes  up- 
on said  railway."  The  special  plea  was 
Btrickoi  out  by  the  court  on  motion  of  the 
state.  The  case  was  tried  before  the  court 
titting  as  a  Jury,  and  the  state  introduced 
proof  establishing  the  fact  that  appellant 
had  not  complied  with  the  requirements  of 
the  statute.  Appellant  offered  to  introduce 
■  evidence  to  sustain  the  allegations  of  its 
tspedal  plea,  but  the  court  refused  to  hear 
the  evidence.  The  court  then  made  a  find- 
ing that  the  defendant  was  guilty  as  charg- 
ed in  the  indictment,  and  assessed  a  fine  of 
$25  against  It,  and  the  defendant  appealed. 
The  Attorney  Oeueral  confessed  error  of  the 
trial  court  in  refusing  to  consider  the  appel- 
lant's special  plea. 

Moore  ft  Moore,  for  appellant  S.  H.  West 
and  Brldgest  Wooldrldge  &  Gantt,  amicus 
curiae.  Wm.  F.  Klrby,  Atty.  Gen.,  and 
Danl.  Taylor,  Asst  Atty.  Gen.,  for  the  State. 

Mcculloch,  J.  (after  stating  the  facts  as 
above).    The  principal  question  Involved  In 
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this  appeal  Is  whether  or  not  a  special  act  of 
the  Legislature  requiring  a  railroad  company 
to  construct  and  maintain  a  station  at  a  given 
-iwlnt  on  its  line  is  subject  to  review  by  the 
courts;  whether  the  reasonableness  or  un- 
reasonableness of  such  legislation  may  be 
presented  to  the  courts  for  review  as  a  judi- 
cial question;  or  whether  the  courts  are 
bound  to  accept  as  final  the  determination  by 
the  Legislature  ttiat  there  Is  a  public  neces- 
sity for  a  station  at  the  place  named  In  the 
act,  and  that  the  requirement  upon  the  rail- 
road company  to  construct  and  maintain  one 
there  Is  reasonable.  Upon  this  precise  ques- 
tion there  is  scarcely  a  precedent  in  the 
adjudged  cases,  and  it  Is  well  nigh  a  ques- 
tion of  first  Impression.  It  is  well  settled 
that  the  legislative  exercise  of  the  police 
power.  Including  the  regulation  and  control 
of  railroads  and  other  public-service  corpo- 
rations, must  be  reasonable,  and  whether  or 
not  such  legislation  is  reasonable  Is  a  ques- 
tion for  the  courts  to  determine.  Wisconsin, 
etc.,  R.  E.  V.  Jacobson,  179  U.  S.  287,  21  Sup. 
Ct  115,  45  L.  Ed.  194;  Lake  Shore,  etc.,  Ry. 
Co.  V.  Smith.  178  U.  S.  684,  19  Sup.  Ct.  665, 
48  L.  Bd.  858;  St  L.  ft  S.  R.  Ry.  Co.  v.  GUI, 
166  U.  S.  649,  15  Sup.  Ot  484,  39  L.  Bd.  567 ; 
Smyth  V.  Ames,  169  U.  S.  466, 18  Sup.  Ct  418, 
42  L.  Bd.  819;  Minn,  ft  St  L.  Ry.  Co.  v. 
Minnesota,  186  U.  S.  257,  22  Sup.  Ct  900,  46 
L.  Ed.  1151;  Atl.  0.  L.  Ry.  Co.  v.  North 
Carolina  Corp.  Com.,  27  Sup.  Ot  585,  52  L. 
Ed.  — .  An  interesting  and  Instructive  dis- 
cussion on  the  subject  Is  found  in  the  opinion 
of  Mr.  Justice  White  in  the  recent  case  of 
Atl.  O.  L.  Ry.  Co.  V.  North  Carolina  Corp. 
Com.,  supra,  which  perhaps  contains  the 
latest  utterances  of  that  court  on  the  sub- 
ject. That  case  Involved  the  action  of  a  com- 
mission and  not  a  regulation  by  direct  legisla- 
tion. It  is  there  said:  "As  the  public  i)ow- 
er  to  regulate  railways  and  private  right  of 
ownership  of  such  property  coexist,  and  do 
not  the  one  destroy  the  other.  It  has  been 
settled  that  the  right  of  ownership  of  railway 
property,  like  other  property  rights,  finds  pro- 
tection In  constitutional  guaranties,  and  there- 
fore whenever  the  power  of  regulation  is  ex- 
erted In  such  an  arbitrary  and  unreasonable 
way  as  to  cause  It  to  be  in  effect  not  a  regu- 
lation but  an  Infringement  upon  the  right  of 
ownership,  such  as  exertion  of  power  Is  void 
because  repugnant  to  the  due  process  and 
equal  protection  clause  of  the  fourteenth 
amendment.  •  •  •  In  coming  to  consider 
the  question  Just  stated.  It  must  be 'borne  in 
mind  that  a  court  may  not,  under  the  guise 
of  protecting  private  property,  extend  its 
authority  to  a  subject  of  regulation  not  with- 
in its  competency,  but  is  confined  to  ascer- 
taining whether  the  particular  assertion  of 
the  legislative  power  to  regulate  has  been 
exercised  to  so  unwarranted  a  degree  as,  in 
substance  and  effect,  to  exceed  regulation, 
and  to  be  equivalent  to  a  taking  of  property 
without  due  process  of  law,  or  a  denial  of  the 
equal  protection  of  the  laws."    Mr.  Tiedeman, 
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In  his  work  on  State  and  Federal  .Oontrol  of 
Persona  and  Property  (volume  2,  p.  987),  sums 
np  the  established  doctrine  as  follows;  "It 
Is  a  Judicial  Question  whether  a  particular 
resnilatlon  Is  a  reasonable  exercise  of  police 
power.  The  public  necessity  of  the  exercise 
of  the  police  power  In  any  case  is  a  matter 
addressed  to  the  discretion  of  the  Legisla- 
ture; but  whether  a  given  regulation  Is  a 
reasonable  restriction  upon  personal  rights 
Is  a  Judicial  question."  The  authorities  cited 
above  deal  with  the  question  of  Judicial  re- 
view, either  of  general  statutes  passed  in  the 
exercise  of  the  public  power,  or  of  the  exer- 
cise by  boards  or  commissions  of  the  powers 
delegated  to  them  by  such  general  statutes. 
They  do  not  reach  to  the  question  of  Judicial 
review  as  to  the  reasonableness  of  a  special 
statute  passed  by  the  Legislature  In  the  ex- 
ercise of  its  control  over  public-service  cor- 
porations, requiring  the  corporation  to  do  a 
certain  thing,  such  as  the  cons&uction  and 
maintenance  of  a  station  at  a  particular  place 
on  Its  line. 

That  the  Legislature  has  the  general  power 
of  supervision  of  railroads,  and  the  power  to 
require  them  to  establish  and  maintain  sta- 
tions at  points  designated  by  the  Legislature, 
cannot  be  doubted.  It  is  equally  true,  how- 
ever, that  such  power  must  be  exercised  rea- 
sonably, and  with  due  regard  to  the  rights  of 
the  corporations,  for  they  have  rights  which 
Legislatures  as  well  as  courts  must  respect 
But  who  Is  to  be  the  Judge  whether  or  not 
the  power  has  been  reasonably  exercised  by 
the  Legislature?  Is  the  Legislature  to  be  the 
sole  Judge  of  the  propriety  of  its  action  in  the 
matter,  or  can  the  courts  review  the  action 
and  decide  whether  the  power  was  exercised 
reasonably  or  unreasonably  and  arbitrarily? 
If  the  L^slatnre  determines  that  the  pub- 
lic convenience  or  necessity  reasonably  de- 
mands the  maintenance  of  a  station  at  a 
given  place,  and  passes  an  act  requiring  tbe 
railroad  company  to  establish  and  maintain 
one  there,  is  that  determination  conclusive 
of  the  necessity  for  a  station  at  that  place, 
or  can  the  courts  review  that  determination? 
We  think  that  the  power  of  tbe  Legislature 
in  this  respect,  and  the  degree  of  conclusive- 
ness to  be  accorded  to  its  determination  of 
the  necessity  and  propriety  of  its  action,  is 
the  same  as  in  other  Instances  where  the 
L^slature  is  to  determine  the  facts  which 
call  for  direct  legislation.  The  greatest  lati- 
tude should  be  given  to  the  lawmaking  body 
in  determining  the  necessity  for  its  action, 
but  that  power  must  not  be  exercised  arbitra- 
rily and  without  reason.  The  power  of  the 
Legislature  over  the  subject  of  special  taxa- 
tion for  local  improvements  Is  unquestioned. 
The  Legislature  has  the  power  to  determine 
for  itself  the  boundaries  of  a  locality  to  be 
benefited,  the  extent  of  the  benefits,  and  tbe 
amount  of  tax  to  be  levied  on  each  piece  of 
property ;  but  this  court  holds  that  that  pow- 
er, when  arbitrarily  and  unreasonably  exer- 
cised. i»  not  beyond  Judicial  control.    Ck>£r-' 


man  r.  8t  Franda  Drainage  Dlst,  108  S.  W. 
179.  We  approve  the  doctrine  stated  by  the 
Supreme  Court  tit  the  United  States  in  Nor^ 
wood  T.  Baker,  172  U.  S.  269, 19  Sup.  Gt  187, 
43  Ii.  Ed.  44S:  "But  the  power  of  the  Leg- 
islature in  these  matters  is  not  unrestricted. 
There  is  a  point  beyond  which  the  legisla- 
tive department,  even  when  exerting  the  pow- 
er of  taxation,  may  not  go  inconsistently  with 
the  citizen's  right  of  property."  That  prin- 
ciple is  applicable  here.  Where  the  Legis- 
lature passes  a  special  act  requiring  the  do- 
ing of  a  certain  thing,  such  as  the  establish- 
ment and  maintenance  of  a  station  at  a  given 
place  by  a  railroad  corporation,  there  may  be 
Judicial  question  presented  whether  or  not  a 
real  necessity  exists  for  the  doing  of  tbe 
tiling  in  order  to  reasonably  serve  the  public 
convenience.  It  is  a  question  primarily  for 
legislative  determination,  and  that  determin- 
ation should  not  be  disturbed  by  tlie  court, 
unless  the  power  has  been  exercised  arbitra- 
rily and  without  reason.  In  other  words,  the 
legislative  determination  should  be  and  la 
conclusive,  unless  It  is  arbitrary  and  without 
any  foundation  In  reason  and  Justice  There 
may  be  cases  where  the  power  is  exercised  so 
arbitrarily  and  unreasonably  that  the  court 
should  declare,  as  a  matter  of  law,  that  the 
Legislature  exceeded  its  power,  and  that  the 
legislative  determination  should  be  disre- 
garded. This  principle  is,  we  think,  clearly 
recognized  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  cases  in- 
volving the  validity  of  legislation  ditectly 
fixing  rates  for  transportation  of  passengers 
and  freight  Dow  v.  Beidelman,  125  U.  S. 
680,  8  Sup.  Ot  1028,  81  L.  Ed.  841 ;  St  I^  & 
S.  F.  Ry.  Co.  V.  Gill,  156  U.  S.  649,  15  Sup. 
Ct  484,  39  L.  Ed.  567;  Chicago  Ry.  Oo.  v. 
Wellman,  143  U.  S.  339, 12  Sup.  Ct  400,  86  L^ 
Ed.  176;  Smyth  v.  Ames,  169  U.  S.  467,  18 
Sup.  Ct  418,  42  L.  Ed.  819;  Covington,  etc 
Turnpike  v.  Sandford,  164  U.  S.  578,  17  Sup. 
Ct  198,  41  L.  Ed.  560.  The  application  ot  the 
principle  is  necessarily  somewhat  different  in 
the  case  of  a  general  rate-making  statute 
from  a  statute  imposing  duties  like  that  Im- 
posed in  this  case,  but  the  principle  is  the 
same. 

This  brings  us  to  a  consideration  of  the 
questions  whether  or  not  the  appellant  in 
this  case  offered  to  bring  to  the  attention  ■ 
of  the  court  facts  sufficient  to  show  that 
there  is  no  public  necessity  for  a  station  at 
Snow  Crossing,  and  that  the  requirements 
of  the  legislation  in  that  respect  are  so  ai^ 
bltrary  and  unreasonable  as  to  demand  a 
Judicial  review  so  as  to  relieve  the  railroad 
company  from  compliance  therewith.  The 
rejected  evidence  tended  in  substance  to 
show  that  there  was  no  public  necessity  at  all 
for  the  maintenance  of  a  station  at  Snow 
Crossing;  that  the  land  around  that  place, 
which  is  not  a  point  of  Intersection  of  two 
railroads,  but  is  only  the  crossing  of  a  coun- 
try road  over  the  railroad,  is  principally 
wild,  uncultivated,  and  sparsely  settled;  that 
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there  is  snch  a  heavy  natnral  grade  at  that 
point  on  the  road  as  would  render  it,  not 
only  very  expensive  to  buUd  side  tracks,  but 
wonld  add  greatly  to  the  danger  of  accidents 
In  stopping  trains ;  that  there  Is  now  a 
flag  station  on  appellant's  line '  2%  miles 
north  of  Snow  Crossing,  and  also  a  regular 
station  4%  miles  south  of  Snow  Crossing, 
where  there  is  a  depot  building,  and  where  a 
telegraph  operator  and  passenger  and  freight 
agent  is  kept;  that  these  two  stations  pro- 
vide suitable,  convenient,  and  ample  trans- 
portation facilities  to  the  people  near  Snow 
Grossing;  and  that  the  cost  of  erecting  and 
maintaining  a  station  at  that  place  would 
be  greatly  in  excess  and  out  of  proportion  to 
the  revenues  which  could  possibly  accrue 
from  the  busineea  at  that  place,  and  that  the 
station  would  have  to  be  operated  at  a 
monthly  loss  to  the  company.  Now  this  evi- 
dence tended  to  show  that  there  is  no  public 
necessity  for  a  station  at  the  place  named, 
and  the  court  should  have  heard  and  con- 
sidered it  for  the  purpose  of  determining 
whether  or  not  the  statute  was  a  valid  exer- 
cise of  power  by  the  Legislature.  As  we 
have  already  stated,  the  authority  of  the 
Legislature  to  regulate  railroad  companies, 
and  to  compel  them  to  establish  stations 
and  build  depots  whenever  the  public  neces- 
sity and  convenience  requires,  is  not  disput- 
ed; and,  as  the  Legislature  has  that  right 
and  power,  the  presumption  is  that  It  exer- 
cised it  In  a  proper  case,  and  that  the  public 
convenience  required  the  station  at  that 
place.  But  that  presumption  was  not  con- 
dnsive.  The  burden  to  show  that  there  was 
no  necessity  for  a  station  at  that  place  was 
on  the  company,  and  It  had  the  right  to  be 
heard  on  the  question  whether  the  act  of  the 
Legislature  was  an  arbitrary  and  unreason- 
able exercise  of  the  legislative  power,  which 
would  result  in  putting  the  company  to  use- 
less expense.  As  the  Legislature  bad  no 
power  to  confiscate  or  deprive  the  company 
of  its  property,  where  no  public  necessity 
requires  it,  it  is  plain  both  from  reason  and 
authority  that  it  had  no  right  to  arbitrarily 
require  a  railway  company  to  establish  sta- 
tions at  places  not  required  by  public  con- 
venience or  necessity.  So  If,  after  consider- 
ing all  the  facts  and  circumstances,  giving 
due  consideration  to  the  determination  of 
the  Legislature,  and  resolving  every  doubt 
in  its  favor,  the  court  should  be  convinced 
that  there  was  no  public  necessity  for  a  sta- 
tion there,  and  that  the-  result  of  enforcing 
the  act  would  be  to  put  the  defendant  to 
large  expanse  without  any  corresponding  ben- 
efit either  to  it  or  the  public,  then  the  Legis- 
lature had  no  right  to  make  such  require- 
ment, and  the  court  should  so  declare  as  a 
matter  of  law. 

The  utmost  force  must  be  given  to  the  leg- 
islative determination  of  the  necessity  for  a 
station,  and  the  reasonableness  of  requiring 
the  company  to   erect   and   maintain  one; 


but  appellant  presented  a  question  for  judi- 
cial review,  and  for  the  court  to  refuse  a  con- 
sideration would  be  to  deny  it  the  equal  pro- 
tection of  the  law,  and  would.  In  ettect,  be 
depriving  It  of  its  property  without  due  pro- 
cess of  law.  The  fact,  if  proved,  that  the 
cost  of  erecting  and  maintaining  the  sta- 
tion would  be  greatly  In  excess  of  and  out  of 
proportion  to  the  revenues  to  be  possibly  de- 
rived from  the  business  at  that  place,  does 
not  of  Itself  render  the  requirement  unen- 
forceable. That  fact,  however,  would  be 
important  for  the  court  to  ccmsider  In  de- 
termining whether  or  not  the  requirement 
was  arbitrary  and  unreasonable,  and  whether 
or  not  there  Is  any  corresponding  necessity 
for  a  station.  The  Supreme  Court  of  the 
United  States  in  the  case  of  Atl.  C.  L.  Ry. 
Co.  V.  North  Carolina  Corp.  Com.,  supra,  said 
of  this  particular  question:  "As  the  primal 
duty  of  a  carrier  Is  to  furnish  adequate 
facilities  to  the  public,  that  duty  may  be 
compelled,  although,  by  doing  so,  as  an  in- 
cident some  pecuniary  loss  from  rendering 
such  service  may  result  It  follows,  there- 
fore, that  the  mere  incurring  of  a  loss  from 
the  performance  of  such  duty  does  not,  in 
and  of  Itself,  necessarily  give  rise  to  the 
conclusion  of  unreasonableness,  as  would  be 
the  case  when  the  whole  scheme  of  rates 
was  unreasonable  under  the  doctrine  of  Smyth 
V.  Ames,  supra,  or  under  the  concessions 
made  in  the  two  propositions  we  have  stat- 
ed. Of  course,  the  fact  that  the  furnishing 
of  a  necessary  facility  ordered  may  occasion 
an  incidental  pecuniary  loss  is  an  Important 
criterion  to  be  taken  into  view  in  determin- 
ing the  reasonableness  of  the  order,  but  it  is 
not  the  only  one." 

But  how,  it  may  be  asked,  is  the  question 
to  be  presented  and  determined  whether  the 
statute  is  a  proper  exercise  of  legislative 
iwwers  and  valid?  Is  the  validity  of  the 
statute  a  question  of  law  or  one  of  fact? 
We  answer  that  it  is  a  question  of  law  for 
the  determination  of  the  court.  The  court 
may,  however,  and  should,  call  to  Its  aid 
all  the  available  facts  and  Information  con- 
cerning the  public  necessity  for  the  mainte- 
nance of  a  station  at  that  place,  the  cost  of 
erecting  and  maintaining  It,  as  well  as  any 
other  facts  tending  to  show  whether  there 
is  a  necessity  for  a  station,  and  whether  the 
requirement  placed  upon  the  company  to 
build  and  maintain  it  is  a  reasonable  one. 
But  when  the  court  becomes  convinced  upon 
the  question  whether  the  legislative  power 
has  or  has  not  been  reasonably  exercised, 
then  it  should  declare  whether  or  not  the 
statute  is  valid.  This  should  be  done  by  the 
court  as  a  preliminary  question,  before  sub- 
mitting to  the  jury  the  question  of  ftict 
whether  or  not  the  terms  of  the  statute  had 
been  complied  with.  The  special  plea  ofTered 
by  appellant  should  not  have  been  stricken 
out,  but  should  have  been  treated  as  a  pre- 
liminary plea  addressed  to  the  court,  rais- 
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ing  the  question  of  the  validity  or  InTalldlty 
of  the  statute,  and  bringing  to  the  attentimi 
of  the  court  the  facts  calling  for  an  Investi- 
gation. The  court  Is  not  bound  by  the  facts 
presented  by  appellant  in  its  attack  upon  the 
validity  of  the  statute.  It  should  possess  It- 
self of  all  the  information  obtainable  before 
it  undertakes  to  set  aside  the  enactment  of 
the  Legislature,  for  the  public  is  interested  in 
the  question  of  validity  of  statutes,  and  the 
court  should  not  confine  itself  in  its  investi- 
gation to  the  facts  presented  or  agreed  uiion 
by  the  parties  to  the  particular  litigation  in 
which  the  validity  of  the  statute  is  called 
In  question.  Chicago,  etc.,  Ky.  Co.  ▼.  Well- 
man,  143  U.  S.  839,  12  Sup.  Ct  400.  36  !#. 
Ed.  176.  A  number  of  other  points  are  dis- 
cussed, but  we  find  no  other  error  In  the 
rulings  of  the  court 

The  act  required  the  "Louisiana  ft  Arkan- 
sas Railroad  Company"  to  establish  the  sta- 
tion, while  the  correct  name  of  the  defend- 
ant is  the  "Arkansas  &  Louisiana  Railway 
ComiMtny."  But  aa  Snow  Crossing  is  a  point 
where  defendant's  railroad  passes  over  a 
public  highway,  and  aa  no  other  railroad 
company  owns  or  operates  a  railroad  at  that 
point,  it  Is  evident  that  the  defendant  Is  the 
company  referred  to  in  the  act  The  indict- 
ment was  returned  against  the  Louisiana  ft 
Arkansas  Railroad,  but  the  court  found  that 
the  indictment  was  directed  against  appel- 
lant and  made  an  order  that  the  subsequent 
proceedings  under  the  Indictment  should  be 
in  the  true  name  of  appellant  This  course 
is  expressly  authorized  by  statute,  where  an 
error  occurs  In  stating,  in  an  indictment  the 
name  of  the  party  accused.  Klrby's  Dig.  § 
2232.  The  act  expressly  states  that  a  fail- 
ure of  the  company  to  comply  with  its  terms 
shall  subject  it  to  Indictment  and  fine,  and 
we  think  that  the  procedure  by  Indictment 
was  proper. 

It  is  contended  that  appellant  had  Its  domi- 
cile in  another  county,  where  the  executive 
officers  transacted  the  business  of  the  com- 
pany; that  AS  a  corporation  can  act  only 
through  its  officers,  the  omission  to  comply 
with  the  torms  of  the  statute  occurred  In 
the  county  of  the  domicile  of  the  corporation, 
and  not  in  Columbia  county.  We  think,  how- 
ever, that  as  appellant  was  operating  its 
line  of  railroad  through  Columbia  county, 
nnd  the  Legislature  required  it  to  build  the 
station  at  a  point  In  that  county,  the  offense, 
if  any,  was  committed  in  that  county.  Any 
other  view  would  obstruct  and  perhaps  In 
some  cases  entirely  prevent,  the  enforcement 
of  legislative  enactments  exercising  the  po- 
lice power  In  the  regulation  of  public-serv- 
ice corporation.  It  is  contended  that  under 
the  peculiar  language  of  the  statute  the  de- 
fendant cannot  be  punished  by  more  than 
one  fine  for  the  failure  to  establish  the  sta- 
tion ;  but  that  point  is  not  before  us  In  this 
case. 

Reversed  and  remanded  for  further  pro- 
ceedings. 


PINDALL  ▼.  WATERMAN. 

SAME  V.  SCHMIDT  et  al. 

(Supreme  Court  of  Arkansas.     Dec.  16,  1907.) 

Paymewt— Recovkbt— DuiMSB    Right  op  Ac- 
tion—Hardship. 

An  industrious  penorions  man  aboat  60 
yean  of  age,  who  had  accumulated  an  estate 
of  about  |8,000,  committed  murder  and  was 
charged  therefor.  Mob  violence  was  threatened, 
wherefore  the  murderer  was  imprisoned.  He 
grew  haggard,  and  at  times  seemed  noconscions 
of  what  he  Was  doing.  In  this  condition,  de- 
fendants visited  him,  and  received  from  him 
abont  $7,000  in  notes  and  mortgages  and  stocks, 
as  fees  for  legal  services  to  be  rendered  in  his 
defense.  Defendants  sued  out  a  writ  of  habeas 
corpus,  and  secured  thdr  client's  diadiarge  on 
bail,  shortly  after  which  he  committ^  suicide. 
No  effort  to  show  that  the  fees  were  reasonable 
was  made,  defendants  contending  that  they 
made  the  contracts,  and  have  at  all  times  bc«n 
ready  to  perform  the  services.  Hdd,  that  the 
notes  and  securities  should  be  canceled,  and  de- 
fendants pcLid  only  reasonable  amonnts  for  the 
services  actually  rendered,  since,  in  the  absence 
of  explanation,  the  fees  and  prMuises  were  un- 
reasonable and  oppressive. 

[Ed.  Note.— BV>r  cases  in  point  ses  Cent  Thg. 
vol  30,  Payment  H  283-288.] 

Appea.1  from  Desha  Chancery  Ooort;  J. 
O.  Norman,  Cbanoellor. 

Actions  by  H.  J.  Schmidt  nnd  Ous  Watov 
man,  administrators,  against  E.  S.  Pindall  and 
X.  O.  Pindall.  From  decrees  In  favor  of 
plaintiffs  In  each  case,  defendants  appeal. 
Affirmed. 

H.  M.  Armlstead,  for  appellants.  F.  U. 
Rogers,  for  appellee& 

BATTLE,  J.  The  above  suits  grew  out  of 
the  same  facta,  and  Involved  the  same  prin- 
ciples of  law  and  equity,  and  have  been 
submitted  for  our  consideration  upon  the 
same  briefs. 

The  facts  as  shown  by  the  evidence  ad- 
duced in  these  causes  are  substantially  as 
follows:  J.  J.  Schmidt  resided  in  Desha 
county,  in  this  stat&  He  was  about  60  years 
old;  was  industrious  and  penurious,  and  ac- 
quired an  estate  of  about  the  value  of 
$8,080.60.  He  killed  R.  H.  Willis,  another 
citizen  of  Desha;  he  was  arrested,  charg- 
ed with  murder  In  the  first  degree;  "Ex- 
citement was  very  high  immediately  after 
the  killing.  Mob  violence  was  threatened 
and  feared."  He  was  hurried  away  to 
Arkansas  CHty  to  avoid  the  mob.  He  under- 
went a  great  change  on  account  of  the  trou- 
ble and  excitement  following  the  killing. 
Witnesses  say  he  seemed  to  be  dazed  and 
stunned,  and  not  the  same  man  he  bad  been. 
He  looked  haggard  and  broken.  His  voice 
did  not  sound  natural.  He  appeared  to  be 
in  great  trouble.  He  was  nervous  and  ex- 
cited. Ctae  witness  says  he  impressed  him 
as  a  man  who  did  not  know  exactly  what 
he  was  doing.  He  says:  "After  having 
been  carried  to  dinner  and  then  bade  to 
the  courthouse  for  supper  he  turned  and 
went  in  the  wrong  direction.  He  didn't 
seem  to  know  the  way  to  the  hoteL"  Wit- 
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neases  dlffsred  m  to  hia  sanity,  bnt  the  ma- 
jority tboosht  be  was  sane.  He  'vras  Im- 
prisoned in  JalL  While  Incarcerated,  El  B. 
Plndall  and  X.  O.  Flndall,  two  attorneys, 
preenmably  at  his  request,  had  an  Interview 
with  him,  while  In  the  condition  before 
stated.  The  result  was  he  executed  a  note 
to  HI.  S.  Pindall  for  $5,000  for  a  fee  for  serv- 
ices to  be  rendered  In  defending  Schmidt 
against  the  charge  of  killing  WlUls,  and 
a  mortgage  on  lot  6  in  Mock  7  in  Eivan's 
addition  to  the  town  of  Dumas,  and  the 
southwest  quarter  of  section  Si  in  town- 
ship 9  south,  and  range  4  west,  of  the  value 
of  $5,000,  which  oonstltnted  all  the  real  e»- 
tate  owned  by  Schmidt;  and  X.  O.  Plndall, 
associated  with  E.  S.,  received  for  services 
to  be  rendered  in  tiy6  same  behalf  the  prom- 
issory note  of  the  Dumas  Mercantile  Com- 
pany for  $500,  and  40  shares  In  the  stock 
of  the  Bank  of  Dumas,  of  tlie  iiar  value  of 
$25  each,  and  $500  in  money,  and  a  draft 
on  the  Dumas  Mercantile  C!ompany  fOr  $500, 
leaving  Schmidt,  out  of  an  estate  of  $8,- 
OSO.eo,  $1,069.69,  represented  by  a  small 
amount  of  cash,  some  rent  notes  not  due, 
two  mares,  some  farming  Implements,  a 
lot  of  household  furniture,  two  mule  colts, 
and  a  saddle.  For  the  fees  so  secured 
the  Pindalls,  In  part  performance  of  their 
contract,  sued  out  a  writ  of  habeas  corpus, 
and  caused  Schmidt  to  be  admitted  to  bail 
In  the  sum  of  $5,000;  and  his  discharge 
from  imprisonment  In  two  days  thereafter 
Schmidt  was  found  dead,  hanging  by  thA 
nedc  In  his  bam.  He  died  intestate,  leaving 
H.  J.  Schmidt  his  only  son  and  heir  sur- 
viving. Ous  Waterman  was  appointed  the 
administrator  of  his  estate. 

H.  J.  Schmidt,  heir,  Ous  Waterman,  as 
administrator  of  J.  J.  Schmidt,  deceased, 
brought  suit  in  the  Desha  chancery  court 
against  B.  S.  Plndall  and  X.  O.  Plndall  to 
set  aside  the  note  and  mortgage  executed 
to  EL  S.  Pindall,  and,  among  oth«:  things, 
state  as  follows: 

"Plaintiffs  say  at  the  time  the  defradants 
procured  said  Sch-mldt's  signature  to  said 
note  and  mortgage  said  Schmidt  was  not 
Indebted  to  said  EX  S.  Plndall  in  any  sum. 

"Plaintiffs  say  that  at  the  time  defend- 
ants procured  the  signature  of  said  Schmidt 
to  said  note  and  mortgage  said  Schmidt 
was  Insane,  and  by  reason  of  his  Insanity 
was  incapable  of  entering  into  a  valid  and 
binding  ccmtracL 

"Plaintiffs  say  that  plainUff  H.  J.  Schmidt 
Is  the  owner  in  fee  simple  of  said  land, 
subject  to  such  interest  as  his  coplalntlffs 
may  have  therein  for  the  purpose  of  ad- 
minlstratioD. 

"Plaintiffs  say  that  defendant  EX  S.  Pin- 
dall is  a  practicing  attorney  at  law;  that 
at  the  time  defendant  procured  said  note  and 
mortgage  from  said  Schmidt  the  latter  was 
confined  in  the  Jail  of  Desha  county,  upon 
a  charge  of  murder  in  the  first  degree;  that 
defendant  claims  that  he  was  employed  by 


said  Schmidt  to  defend  him  upon  said  charge 
in  all  the  courts  to  which  same  might  be 
carried;  and  that  prc^)erty  was  delivered 
to  Iilm  In  payment  for  services  to  be  ren- 
dered. Plaintiffs  say  that  the  only  service 
which  defendant  rendered  said  Schmidt  was 
In  appearing  before  tlie  county  judge  of 
Desha,  county  In  habeas  corpus  proceedings, 
by  which  Schmidt  was  granted  ball  In  the 
sum  of  16,000;  ttiat  within  two  days  after 
executing  said  Imil  and  being  released  from 
jail  said  Schmidt  died,  committing  suicide 
by  hanging  himself. 

"Plaintiffs  say  tliat  by  reason  of  the 
death  of  said  Schmidt  the  sorvlce  to  be  ren- 
dered which  defendant  claims  is  the  con- 
sideration for  which  said  note  and  mortgage 
was  delivered  to  him  cannot  be  performed; 
that  said  consideration  has  failed,  and  that 
defendant  has  not  given  nor  can  be  give 
any  consideration  for  said  sum;  that  If  de- 
fendant claims  said  note  and  mortgage  was 
delivered  to  liim  under  contract  to  be  true 
defendant  is  not  entitled  to  retain  nor  en- 
force same  l>ecause  said  contract  is  now 
impossible  of  performance. 

"Plaintiffs  further  say  that  at  the  time 
at  wlilch  defendant  claims  to  have  entered 
into  said  contract  with  said  Schmidt  the 
latter  was  Insane,  and  by  reason  of  ills  in- 
sanity could  not  make  a  valid  and  binding 
contract,  it  Is  null,  and  ttiat  defendant  ac- 
quired no  lien  on  said  property  thereby." 

Tb&  defendant  B.  S.  Plndall  answered 
In  part  as  follows: 

"The  defendant  denies  that  the  note  and 
mortgage  to  him  was  without  consideration, 
and  says  that  at  the  time  it  was  made  the 
defendant  Schmidt  employed  said  E.  S.  Pln- 
dall and  X  O.  Plndall  to  defend  him  on 
the  charge  of  murder  in  the  first  degree, 
and  states  that  this  defendant,  and  X.  O. 
Plndall,  his  codefendant,  are  attorneys  at 
law,  practicing  In  the  courts  of  Desha  coun- 
ty, and  In  other  counties  of  the  state,  and 
in  the  Supreme  Court  of  the  state  of  Arkan- 
sas. 

"Defendant  denies  that  the  said  Schmidt 
at  the  time  of  executing  the  note  and  mort- 
gage was  insane,  and  therefore  Incapable  of 
entering  Into  a  valid  and  binding  contract 

"Defendant,  further  answering,  pleads  the 
truth  of  this  matter  to  be  as  follows:  Said 
Schmidt  being  charged  with  the  crime  of 
murder  in  the  first  degree  and  arrested  on 
said  charge  employed  this  defendant,  who  Is 
an  attorney  at  law,  as  stated,  as  one  of  his 
attorneys  to  defend  him;  that  it  was  ex- 
pressly agreed  between  tills  defendant  and 
the  said  Schmidt  that  this  defendant's  re- 
tainer should  be  $5,000,  and  said  Schmidt 
executed  the  note  and  mortgage  In  question 
as  payment  and  security  for  payment  of  said 
sum;  the  contract  being  thereupon  consum- 
mated, this  defendant  entered  into  the  dis- 
charge of  Ills  employment,  and  has  perform- 
ed all  the  services  required  of  him  under 
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said  employment;  tbat  tbe  note  and  mort- 
gage belong  to  this  defendant." 

In  this  case  the  court  found  that  the  al- 
legation of  Insanity  was  not  sustained;  tbat 
by  the  death  of  Schmidt  the  consideration 
of  the  note  and  mortgage  had  failed,  but 
that  B.  S.  Plndall  had  received  no  compen- 
sation for  his  services  in  the  habeas  corpus 
proceedings,  and  that  such  services  were 
reasonably  worth  $500;  that  B.  &  Plndall 
was  Indebted  to  the  estate  of  Schmidt  for 
the  occupation  of  the  residence  of  the  de- 
ceased in  tbe  sum  of  $72,  and  ordered  and 
decreed  that  plaintiff  pay  to  him  (E.  S.  Pln- 
dall) the  sum  of  $428,  and  upon  payment 
thereof  that  B.  S.  Plndall  cancel  the  mort- 
gage on  record,  and  deliver  the  same  and  the 
note  to  plaintifFs. 

Ons  Waterman,  as  administrator  of  the 
estate  of  J.  J.  Schmidt,  deceased,  also 
brought  a  suit  in  the  Desha  chancery  court 
against  X.  O.  Plndall  to  enjoin  him  from  as- 
signing and  disposing  of  the  property  deliv- 
ered  to  him  by  Schmidt,  and  the  Bank  of 
Dumas  from  entering  upon  its  books  any  as- 
signment of  the  stock  transfer  to  the  de- 
fendant, and  the  Dumas  Mercantile  CSompa- 
ny  from  paying  its  said  note,  and,  upon  Onal 
hearing,  to  require  the  defendant  to  deliver 
to  plaintiff  said  note,  stock  certificate,  and 
$500  delivered  to  him  by  Schmidt;  and,  for 
reasons  for  so  asking,  made  substantially  the 
same  allegations  as  are  contained  In  the 
complaint  In  the  suit  brought  by  H.  J. 
Schmidt,  heir,  and  Gns  Watennan,  as  admin- 
istrator. 

The  defendant  X.  O.  Plndall,  answering, 
denied  "that  be  has  la  his  custody  money 
and  chattels  belonging  to  the  estate  of  J. 
J.  Schmidt,  the  deceased,  as  alleged;  denies 
that  tbe  title  to  said  property  was  in  J.  J. 
Schmidt  at  the  time  of  his  death;  denies 
tbat  at  the  time  the  defendant  procured  pos- 
session of  said  property  from  the  said 
Schmidt  that  the  said  Schmidt  was  insane, 
and  therefore  Incapable  of  making  a  valid 
and  legal  contract;  admits  that  defendant 
is  a  practicing  attorney  at  law,  and  that  at 
the  time  he  procured  said  property  from 
said  Schmidt  tbe  latter  was  confined  in  the 
Desha  county  Jail  on  charge  of  murder  in 
the  first  degree. 

"This  defendant  says  tbat  he  Is  a  lawyer 
practicing  at  the  bar  of  Desha  county  and 
other  counties  in  tbe  state  of  Arkansas,  and 
the  Supreme  Court  of  the  state  of  Arkan- 
sas; tbat  tbe  said  Schmidt  was  charged 
with  the  commission  of  the  crime  of  murder 
in  tbe  first  degree,  and  arrested  on  said 
charge  and  incarcerated  in  Jail;  that  he  em- 
ployed this  defendant  as  one  of  bis  attor- 
neys to  defend  him  upon  said  charge  upon 
an  express  consideration  expressed  In  the 
contract  at  the  time  it  was  made  and  paid 
at  the  time,  said  consideration  being  a  prom- 
issory note  for  $500,  a  certificate  for  40 
shares  In  tbe  Bank  of  Dumas,  and  $500  in 
money,  and  a  draft  on  tbe  Dumas  Mercantile 


C!ompany  for  $500;  that  this  defendant  has 
duly  performed  said  contract  upon  bis  part, 
and  holds  nothing  belonging  to  the  estate  of 
the  said  J.  J.  Schmidt  in  his  hands." 

In  this  case  the  court  found  tbat  3.  J. 
Schmidt,  prior  to  his  death,  paid  X.  O.  Pln- 
dall $500  in  cash,  and  delivered  to  him  the 
promissory  notes  and  bank  stock  described 
in  the  complaint  for  services  to  be  rendered 
in  defending  him  against  charges  for  killing 
Willis;  that  the  allegation  as  to  tbe  insanity 
was  not  sustained  by  the  evidence;  that  tbe 
I>erformance  of  the  contrad:  of  Schmidt  and 
Plndall  "had  become  impossible  of  perform- 
ance"; and  that  the  $500  paid  Plndall  In 
cash  was  full  and  adequate  compensation 
for  all  services  rendered  Schmidt  by  Iilm; 
and  ordered  and  decreed  that  defendant  Pln- 
dall deliver  to  plalntitC  the  notes  of  the 
Dumas  Mercantile  CJompany  for  $600,  tbe 
certificate  for  40  shares  In  the  Bank  of  Du- 
mas, and  tbe  note  executed  by  Schmidt  to 
Plndall  for  $500;  and  ordered  and  decreed 
tbat  the  Dumas  Mercantile  (Company  and 
the  Bank  of  Dumas  be  restrained  and  en- 
Joined  as  the  plalntltr  prayed  tac  In  his  com- 
plaint 

Professor  Page  says:  "Inadequacy  of 
consideration  may  be  found  In  connection 
with  circumstances  of  oppression  which  do 
not  amount  to  technical  duress;  and  the 
combination  may  Justify  a  finding  of  undue 
Influence.  Thus,  a  transaction  entered  into  un- 
der great  mental  distress,  caused  by  dcHnestic 
calamity  •  •  •  will  be  relieved  against  In 
equity.  The  propriety  of  relief  is  especial- 
ly clear  If,  under  great  mental  distress  due 
to  tbe  death  of  her  husband,  the  person  seek- 
ing relief  Is  Induced  by  threats  of  violence 
to  relinquish  a  legacy  given  her  by  her  hus- 
band's will  for  an  inadequate  and  nominal 
consideration.  So,  a  transaction  entered  Into 
for  an  inadequate  consldraatlon,  by  taking 
advantage  of  the  financial  necessities  of  the 
party  seeking  relief,  will  be  relieved  against 
in  equity."  1  Page  on  Contracts,  S  228,  and 
cases  cited. 

Mr.  Freeman,  In  his  notes  to  Hough's  Ad- 
ministrators T.  Hunt,  2  Ohio,  486,  16  Am. 
Dec.  572,  says:  "There  Is  a  large  class  of 
cases  In  which  courts  of  equity  will  rescind 
contracts  which  are  against  some  public  pol- 
icy, where  an  unconscientloos  advantage  has 
been  taken,  by  one  of  the  parties,  of  ttie  con- 
dition or  circumstances  of  the  otiier  party, 
when  there  is  gross  inadequacy  of  ccmslder- 
ation,  or  when  there  has  been  imposition  or 
oppression  practfced  upon  a  person  who  had 
reposed  confidence  In  the  party  who  had 
abused  it  The  ground  on  which  a  court  of 
equity  affords  relief  in  such  cases  is  that 
while  there  may  not  have  been  any  actual 
fraud  practiced  by  either  party  to  such  con- 
tract, yet  there  has  been  a  constructive  fraud 
perpetrated  upon  the  party  to  the  contract 
who,  from  any  cause,  may  not  have  stood 
upon  an  equal  footing  with  the  person  with 
whom  he  has  contracted." 
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In  Robinson  •*.  Sharp,  201  111.  86,  92,  66 
N.  B.  299,  802,  while  the  relation  of  attorney 
and  dlent  existed,  the  court  did  not  place  Its 
judgment  entirely  upon  that  ground.  The 
court  said:  "That  the  appellees,  In  entering 
Into  the  agreement  to  pay  one-half  of  the 
insurance  money  to  the  appellant,  were  ac- 
tuated by  aerloua  apprehensions  as  to  the 
possibility  or  probability  of  collecting  any- 
thing thereon  must  be  admitted.  The  chan- 
cellor believed,  from  the  proof,  that  such  ap- 
prehensions were  aroused  by  the  appellant 
That  there  was  ground  for  such  fear  la  be- 
yond question,  and  there  la  nothing  In  the 
evidence  to  show  that  appellant  had  any 
reason  to  believe  or  did  believe  that  any 
litigation  or  contention  would  arise  to  pre- 
vent, or  even  delay,  the  collection  of  the 
policies.  The  amount  contracted  was  clearly 
oppressive  and  unjust,  and  the  chancellor 
correctly  ruled  that  appellees  should  be  re- 
lieved from  the  obligation  of  the  contract, 
and  that  appellant  was  entitled  to  a  reason- 
able compensation  for  the  service  per- 
formed." 

In  Kelley  v.  CapUce,  28  Kan.  474,  33  Am. 
Rep^  170,  the  syllabus  Is  as  follows:  "On 
June  11, 1875,  C.  was  Indebted  to  K.  &  M.  in 
the  sum  of  $600;  at  the  time  O.  had  In  bis 
possession  an  Indorsement  policy  Issued  by 
an  Insurance  company,  Insuring  bis  life  in 
favor  of  bis  wife;  In  consideration  of  the 
satisfaction  of  this  Indebtedness  and  $275, 
G.  and  his  wife  executed  a  written  assign- 
ment of  the  policy  to  M.,  and  delivered  the 
policy  and  assignment  to  him,  and  thereby 
transferred  all  their  right,  title,  and  Inter- 
est In  the  policy.  Afterward  M.  paid  to  the 
company  all  subsequent  premiums  and  pre- 
mium notes.  The  policy  matured  May  12, 
1878.  The  amount  due  thereon  was  $1,477.- 
78.  K.  &  M.  demanded  this  sum  of  the  insur- 
ance company,  but  It  refused  to  pay  with- 
out Mrs.  0.'B  receipt  on  the  back  of  the  pol- 
icy. Mrs.  G.  refused  to  sign  her  name,  un- 
less she  was  paid  $477.73,  when  the  policy 
was  collected.  In  compliance  with  this  ex- 
tortionate demand,  K.  executed  to  Mrs.  O. 
bis  written  promise  to  pay  to  her  this  sum 
on  the  payment  of  the  policy,  and  M.  guar- 
anteed the  payment  of  the  money  within  10 
days  after  the  policy  was  paid.  When  the 
policy  was  paid,  K.  &  M.  refused  to  comply 
with  their  written  promise.  Mrs.  C.  brought 
ber  action  thereon,  and  the  court  gave  her 
Judgment  for  the  full  amount,  Interest  and 
costs.  Held,  that  Mrs.  0.  availed  herself  of 
the  situation  In  which  K.  &  M.  were  placed 
to  exact  an  unreasonable  sum — an  uncon- 
scionable bargain.  She  cannot  enforce  their 
written  promise,  but  may  recover  what  is 
fairly  due  her  for  the  inconvenience  or  serv- 
ice in  writing  her  signature." 

The  court  said:  "The  mind  revolts  at  the 
enforcement  of  such  a  promise,  and  as  the 
courts  as  a  rule,  under  such  circumstances, 
seise  upon  tbe  slightest  act  of  oppression  or 
advantage  to  set  at  naught  a  promise  thus 


Abtalned,  we  are  of  opinion  that  Mrs.  0.  is 
only  entitled  to  what  may  be  fairly  due  her 
for  writing  her  signature,  and  that  she  can- 
not recover  on  the  agreement." 

In  this  case  Schmidt  was  a  man  about  60 
years  of  age.  He  was  sober,  industrious, 
and  penurious,  and  accumulated  an  estate 
of  the  value  of  about  $8,089.60.  He  Ulled 
a  man ;  was  charged  wltb  murder  in  the  first 
degree.  The  excitement  caused  by  It  was  very 
high,  and  mob  violence  was  threatened  and 
feared.  He  was  arrested  and  Imprisoned.  On ' 
account  of  the  excitement  and  trouble  experi- 
enced by  bim  he  grew  haggard,  worn,  and,  at 
times,  looked  dazed  and  unconscious  of  what  he 
was  doing.  In  this  condition  E.  S.  and  X.  O. 
Plndall,  two  lawyers,  together  visited  him,  pr«> 
sumably  at  his  invitation,  and  received  from 
him  as  security  and  payment  for  fees  prop- 
erty worth  about'  $7,000,  and  his  note  for 
$500,  leaving  property  worth  only  $1,089.69. 
In  a  few  days  thereafter,  to  relieve  himself 
of  the  troubles  and  excitement  then  tortur- 
ing him,  be  ended  his  life  by  suicide.  Prop- 
erty and  life  ceased  to  have  any  value  with 
him,  although  before  that  time  he  had  been 
penurious.  While  In  this  condition,  the  Pln- 
dalls  received  of  him  what.  In  the  absence 
of  an  explanation,  seems  to  be  unreasonable, 
oppressive,  and  exorbitant  fees  and  prom- 
ises to  pay  fees,  which  come  within  that 
class  of  transactions  against  which  equity 
will  relieve.  No  effort  to  explain  or  show 
that  the  fees  were  fair  and  reasonable  was 
made.  They  alleged  that  they  made  the  con- 
tracts, and  have  at  all  times  been  ready  to 
perform  the  service  they  contracted  to  ren- 
der. This  is  their  defense.  It  Is  not  suffi- 
cient. 

Decrees  in  both  cases  affirmed. 


SHEXtBILXj  V.  STATE]. 
(Supreme  Goort  of  Arkansas.     Dec  9,  1907.) 

1,  Fish— WaoNoroi.  Taking  or  Fish— Stat- 

XTTXB — REFXAL. 

Act  June  26,  1897  (Klrby's  IMg.  i  8600), 
prohibits  the  placing  of  fish  traps  In  waters 
of  the  state,  except  In  unoaTlgable  streams 
where  such  traps  do  not  obetract  the  free  pas- 
saee  of  fish  up  and  down  the  Btreams.  Act 
May  28,  1901  IKirby's  Dig.  8  8602),  prohibits 
the  ownersMp,  cMitrol,  use,  or  construction  of 
fish  traps  in  any  river  or  creek  of  the  state, 
making  no  exceptions.  BHd,  tliat  the  latter 
statate  repealed  the  former  so  far  as  the  plao- 
log  of  fish  traps  was  concerned. 

2.  Indictment    and     Infobuation  —  Btmi- 
cntNOT— WoBDs  or  Statute. 

An  indictment  need  not  urn  the  precise 
words  of  the  statute,  if  words  of  like  Import 
are  used,  and  all  the  facts  constituting  the  of- 
fense are  stated. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  27,  Indictment  and  Informati<w,  It  289- 
294.] 
8.  Fish- Wbonofui.  Taking  o»  Fish— Obdc- 

INAL   PEOSBODTIONB  —  INDIOTMXNT  —  SmTFI- 
OIXNCT. 

Act  May  23,  1901  (Klrby's  Dig.  |  8602), 
makes  it  unlawful  for  any  person  to  own.  oon- 
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trol,  nse,  or  construct  In  any  rirer  or  creek 
of  the  state,  a  fish  trap  for  the  purpose  of  catch- 
ing fish  therewith.  Held,  that  an  indictment 
charging  that  defendant  unlawfully  placed  a 
fish  trap  in  a  certain  river  and  caught  fish 
with  it  was  sufficient,  though  not  alleging  that 
the  trap  was  placed  in  the  river  for  the  purpose 
of  catching  fish  therewith. 

[Ed.  Note.— For  cases  in  iMlnt,  see  Cent  Dig. 
vol.  23,  Fish,  i  2&] 
4.  Same  —  Statdies  —  CoNSTirunoHAUTT  — 

POWKB  TO   FBOTECT  AND  RKQXTLAIB. 

Act  Ma/  23,  1001  (Klrby's  Dig.  f  3602), 
prohibiting  the  using  of  fish  traps  in  any  waters 
of  the  state,  except  in  certain  counties,  is  not 
unconstitutional,  because  granting  to  die  citi- 
zens of  such  counties  privileges  and  immunities 
not  extended  equally  to  all  other  citizens,  since 
the  Legislature  may,  in  the  exercise  of  the 
police  power,  put  into  operation  game  and  fish 
laws  in  localities  where  they  are  needed,  and 
snch  laws  apply  in  such  localities  to  all  persons 
equally. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  23,  Fish,  S  16.] 

Appeal  from  Circalt  Court,  Garland  Cktun- 
ty;  S.  W.  Leslie,  Special  Judge. 

Frank  Sherrill  was  convicted  of  Illegally 
catching  fish  In  a  trap  in  the  public  waters 
of  the  Btate,  and  appeals.    Affirmed. 

O.  v.  Trague,  for  appellant.  William  V. 
Elrby,  Atty.  Gen.,  and  DanL  Taylor,  Asst 
Atty.  Gen.,  for  the  State. 

McCULLOGH,  J.  Appellant  was  tried  and 
convicted  under  the  following  Indictment: 
"The  grand  jury  of  Garland  county  In  the 
name  and  by  the  authority  of  the  state  of 
Arkansas  accuse  Ftank  Sherrill  of  the  crime 
of  placing  a  fish  trap  in  the  Ouachita  river, 
committed  as  follows,  to  wit:  The  said  Frank 
Sherrill,  in  the  county  and  Btate  aforesaid, 
on  the  27th  day  of  November,  A.  D.  1906,  did 
imlawfully  place  and  erect  and  cause  to  be 
placed  and  erected  in  the  waters  of  the  state 
of  Arkansas,  to  wit:  Ouachita  river,  and 
then  and  there  unlawfully  did  catch  fish  with 
said  trap  as  aforesaid,  said  fish  not  then  and 
there  being  caught  for  family  use,  nor  for  a 
picnic,  against  the  peace  and  dignity  of  the 
state  of  Arkansas."  A  demurrer  to  this  In- 
dictment was  overruled,  and  appellant  ex- 
cepted. 

One  of  the  statutes  on  this  subject  reads  as 
follows:  "No  person  sball  be  allowed  to  place, 
erect  or  cause  to  be  placed  or  erected  In  any 
waters  of  this  state,  or  In  front  of  the  mouth 
of  any  stream,  slough  or  bayou,  any  semi-net, 
gill-net,  trammel-net,  set-net,  bag-weir,  bush- 
drag,  any  flah-trap  or  dam,  or  any  other  de- 
vice or  obstruction,  or  by  any  such  means  to 
take  or  catch  any  fish  in  the  waters  of  this 
state.  Provided,  the  prohibition  of  this  sec- 
tion shall  not  apply  to  waters  wholly  on  the 
premises  belonging  to  such  person  or  persons 
using  such  device  or  devices.  •  •  •  Nor 
shall  it  be  unlawful  for  any  person  or  per- 
sons to  place  traps  In  the  unnavlgable  streams 
in  this  state,  provided  sudi  traps  do  not  ob- 
struct the  free  passage  of  fish  in  ascending 
and  descending  such  streams."  Act  June  26, 
1807  (Klrby's  Dig.  |  3600). 


Subsequently  the  L^slatnre  enacted  the 
following  statute,  viz.:  "It  shall  be  unlawful 
for  any  person,  persons,  or  corporation,  to 
own,  control,  use  or  construct,  in  any  river 
or  credc  of  this  state,  any  flsh-trap  for  the 
purpose  of  catching  flsh  therewith.  Every 
person  or  corporation  violating  any  of  the 
provisions  of  this  act  shall  be  guilty  of  a 
mlad^neanor,  and  upon  conviction  thereof 
shall  be  fined  in  any  sum  not  lees  than  twen- 
ty-five dollars,  nor  more  than  fifty  dollars, 
and  that  eadi  violation  of  this  act  shall  con- 
stitute a  separate  offense.  Provided,  that 
this  act  does  not  apply  to'  the  counties  of 
Conway,  Arkansas,  Saline,  Clay,  Madison,  Lit- 
tle River,  Yell,  Poinsett  Lhicoln,  Cleveland, 
Lawrence,  Union,  Carroll,  Grant,  Plke^  Izard, 
White,  Randolph,  Calhoun,  Bradley,  Fulton, 
Marion,  Phillips,  Dallas,  Baxter,  Clilcot,  Lon- 
oke, Johnson,  Ouachita,  Independence,  Sharp, 
Miller,  Pope,  Newton,  Cleburne,  Van  Buren, 
Searcy,  Hot  Spring  and  Stone."  Act  May 
23,  1901  (Klrby's  Dig.  i  8602). 

It  is  evident  from  a  perusal  of  the  Indict- 
ment that  It  was  framed  to  meet  the  provi- 
sions of  the  first-named  statute  Just  quoted, 
and  to  charge  a  violation  of  that  statute.  It 
will  be  se«i,  however,  that  the  statute  subse- 
quently enacted  Is  Inconsistent  with  the  terms 
of  the  prior  one,  so  tar  as  It  prohibits  the 
placing  and  maintenance  of  flsh  traps  is  con- 
cerned, hence  the  prior  one  is  to  that  extent 
repealed  thereby.  The  last  statute  makes  it 
unlawful  to  "own,  control,  nse  or  construct, 
hi  any  river  or  creek  of  this  state,  any  flsh- 
trap  for  the  purpose  of  catching  flsh,"  wheth- 
er such  stream  be  navigable  or  unnavlgable, 
and  whether  such  traps  obstruct  the  free  pas- 
sage of  flsh  or  not  The  Indictment  cannot 
therefore,  be  sustained  under  the  statute  with 
reference  to  which  It  seems  to  have  been  fram- 
ed. If,  however,  the  allegatlona  thereof  are  snf- 
fldent  to  charge  a  violation  of  the  last-named 
statute,  which  we  hold  was  the  only  one  in 
force  In  Garland  county,  there  Is  no  reason 
why  it  should  not  be  upheld.  The  essential 
elements  of  an  offense  imdertlie  statute  are 
that  the  person  accused  in  the  Indictment  did 
"own,  control,  use,  or  construct.  In  any  river  or 
creek  of  this  state,  a  flsh-trap  for  the  purpose 
of  catching  flsh  therewith."  The  indictment 
charges  In  apt  words  that  appellant  unlaw- 
fully placed  and  erected  in  the  waters  of 
Ouachita  river  a  flsh-trap,  and  unlawfully 
caught  fish  with  said  trap.  The  precise  words 
of  the  statute  need  not  be  used.  If  words  of 
like  import  are  used,  and  all  the  facte  which 
constitute  the  offense  are  stated.  Richardson 
V.  State,  77  Ark.  321,  91  S.  W.  7S8.  It  is  not 
alleged  In  the  indictment  In  so  many  words 
that  the  trap  was  placed  In  the  stream  "for 
the  purpose  of  catching  flsh  tlierewlth,"  but 
It  Is  alleged  that  defendant  placed  the  trap 
In  the  river  and  caught  flsh  therewith.  It 
would  be  putting  form  of  expression  over 
substance  to  say  that  snch  an  allegation  Is 
not  equivalent  to  charging  that  the  trap  was 
placed  in  the  stream  for  the  i^urpose  of  catch- 
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lag  flsb.  Taking  tbe  whole  langnage  of  the 
indictment  together,  It  Is  alleged  with  reason- 
able certainty  that  the  defendant  placed  a 
fish  trap  in  the  waters  of  Ouachita  river  for 
the  purpose  of  catching  fish.  The  allegations 
to  the  etCect  that  the  fish  were  not  caught  tor 
family  use,  nor  for  a  picnic,  are  wholly  for- 
eign to  the  charge,  and  must  be  rejected  as 
surplusage.  We  think  that  the  Indictment 
charged  an  ofTense,  and  that  the  demurrer 
was  properly  overruled.  It  is  conceded  that 
tbe  evidoice  was  sufficient  to  sustain  a  con- 
viction under  section  8002,  Klrby's  Dig.,  and 
that  the  court  submitted  this  case  to  the  jury 
under  that  statute. 

Counsel  for  appellant  contend  that  the  stat- 
ute in  question  Is  void  because  of  tbe  exemp- 
tion bi  favor  of  ttie  counties  named  therein. 
They  argue  that  the  exemption  operates  in 
tATor  of  the  citizens  of  those  counties,  and  Is 
In  violation  of  the  Constitution,  a  grant  to 
tbem  of  prlvU^es  and  immunities  not  extend- 
ed equally  to  all  other  citizens.  We  do  not 
think  the  statute  has  that  effect  The  Legis- 
lature may.  In  the  exercise  of  the  police  pow- 
er, put  Into  operation  game  and  fish  laws  in 
localities  where  they  are  needed  or  applicable, 
and  such  laws  apply  In  such  localities  to  all 
persons  equally.  In  counties  or  localities 
where  the  law  does  not  extend  all  iiersons 
alike  may  enjoy  the  exemption.  In  other 
words,  all  persons  are  forbidden  the  use  of 
fish  traps  In  the  counties  named,  and  all  per- 
sons may  lue  them  In  the  exempted  counties. 

Affirmed. 


STATE)  V.  SOOOGIN. 

(Supreme  Court  of  Arkansas.     Dec.  28,  1S07.) 

EJkbezzucicbnt— iNDicntKNT— SrrmciEiicY  — 
Capacttt  in  Which  Pbopebty  Was  Re- 
ceived OR  Held. 

Klrby's  Dig.  g  1837,  provides  that,  if  any 
agent  of  any  mcorporated  company  shall  em- 
bezzle any  money  which  shall  liave  come  to  his 
possession  or  custody  by  virtue  of  such  agency, 
be  shall  be  deemed  guilty  of  larceny.  Section 
2241  provides  that  the  words  used  in  a  statute 
to  define  an  oSense  need  not  be  strictly  pur- 
sued in  an  indictment.  Section  2242  provides 
that  words  used  In  an  Indictment  must  be 
construed  according  to  their  usual  acceptation. 
Held;  that  an  indictment  for  embezzlement  al- 
leging that  defendant  was  the  agent  of  a  rail- 
way company,  and  that,  "having  then  and  there 
in  his  custody  and  possession  as  such  agent" 
certain  money,  did  embezzle  the  same,  etc., 
safficientlv  charged  that  the  funds  came  into 
defendant  s  possession  and  custody  by  virtue 
of  his  agency. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  18,  Embezzlement  M  47-60.] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;   Hugh  Basham,  Judge. 

J.  H.  Scoggin  was  indicted  for  embezzle- 
ment. A  demurrer  to  the  indictment  was  sus- 
tained, and  the  state  appeals.    Reversed. 

The  appellee  was  Indicted  In  the  Conway 
circuit  court  for  embezzlement  Omitting  the 
formal  parts,  the  Indictment  is  as  follows:. 


"The  said  J.  H.  Sooggin,  In  tbe  county  and 
state  aforesaid,  on  the  first  day  of  Aogust 
1906,  then  and  there  being  over  tbe  age  of 
sixteen  years,  and  being  the  agent  of  the 
Missouri  Padflc  Railway  Company,  an  in- 
corporated company,  and  having  then  and 
there  in  his  custody  and  possession  as  such 
agent  as  aforesaid,  eighteen  hundred  dollars, 
gold,  silver  and  paper  money,  lawful  money 
of  the  United  States  of  America,  and  the 
property  of  tbe  Missouri  Pacific  Railway 
Company  aforesaid,  did  unlawfully,  fraudu- 
lently and  feloniously  make  away  with  and 
embezzle  and  convert  to  his  own  use  said  sum 
of  eighteen  hundred  dollars,  as  aforesaid, 
without  the  consent  of  the  aforesaid  Mis- 
souri Pacific  Railway  Company,  against  the 
peace  and  dignity  of  the  state  of  Arkansas. 
And  the  grand  Jury  aforesaid,  in  the  name 
and  by  the  authority  aforesaid,  further  ac- 
cuses the  said  J.  H.  Scoggin  of  tbe  crime  of 
embezzlement,  committed  as  follows,  to  wit: 
The  said  J.  H.  Scoggin,  in  the  county  and 
state  aforesaid,  on  the  first  day  of  August 
1906,  then  and  there  being  over  the  age  of 
sixteen  years,  and  being  the  agent  of  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  an  incorporated  company,  and  hav- 
ing then  and  there  in  his  possession  and  cus- 
tody as  such  agent  ss  aforesaid,  eighteen 
hundred  dollars,  gold,  silver  and  paper  mon- 
ey, lawful  money  of  the  United  States  of 
America,  and  the  property  of  tbe  state  of 
Arkansas."  The  defendant  demurred,  his 
specific  grounds  of  objection  being  set  out  as 
follows:  "(1)  Said  Indictment  is  not  direct 
and  certain  as  to  tbe  circumstances  of  the 
offense  charged,  In  this,  that  the  facts  con- 
stituting defendant  an  agent  of  tbe  companies 
mentioned  are  not  set  out  nor  is  it  stated 
what  kind  of  agent  defendant  was,  nor  what 
his  duties  as  such  agent  were,  nor  at  what 
place  he  was  agent  (2)  No  facts  are  alleged 
by  which  it  is  made  to  appear  that  defend- 
ant was  tbe  agent  of  said  railway  companies, 
or  either  of  them.  (3)  Said  indictment  does 
not  state  that  as  such  agent  it  was  defend- 
ant's duty  to  receive  or  bold  the  money  al- 
leged to  have  been  embezzled.  (4)  It  Is  not 
alleged  In  said  indictment  that  the  money 
charged  to  have  been  embezzled  by  defendant, 
or  any  part  of  It,  came  to  defendant's  hands, 
or  under  his  care  or  custody,  by  virtue  of  his 
agency.  (5)  Said  indictment  does  not  state 
facts  sufficient  to  constitute  tbe  offense." 
Tbe  demurrer  was  sustained,  and  the  state 
appeals. 

Wm.  F.  Kirby,  Atty.  Gen.,  and  Dan.  Tay- 
lor, Asst.  Atty.  Gen.,  for  the  State.  Sellers  Sc 
Sellers,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
Appellee  was  Indicted  u^der  section  1837  of 
Klrby's  Digest,  which  is  as  follows :  "If  any 
clerk,  apprentice,  servant  employe,  agent  or 
attorney  of  any  private  person,  or  of  any  co- 
partnership, except  clerks,  ^ppraiUc^B,  aerr- 
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ants  and  employes  within  the  age  of  sixteen 
years,  or  any  officer,  clerk,  servant,  employ?, 
agent  or  attorney  of  any  Incorporated  com- 
pany, or  any  person  employed  In  any  such 
capacity,  shall  embezzle,  or  convert  to  his 
own  use,  or  shall  take,  make  away  with  or 
secrete,  with  intent  to  embezzle  or  convert  to 
his  own  use,  without  the  consent  of  his  mas- 
ter or  employer,  any  money,  goods  or  rights 
In  action,  or  any  valuable  security  or  effects 
whatsoever,  belonging  to  any  other  person, 
which  shall  have  come  to  his  possession  or 
under  his  care  or  custody  by  virtue  of  such 
employment,  office,  agency  or  attorneyship, 
shall  be  deemed  guilty  of  larceny,  and  on 
conviction  shall  be  punished  as  In  case  of  lar- 
ceny." AppeUee  contends  here  that  the  in- 
dictment Is  Insufficient,  because  it  does  not 
allege  that  the  funds  came  to  the  possession 
or  were  onder  the  care  or  custody  of  the 
agent  by  virtue  of  the  employment,  or  agency. 
This,  of  course,  is  necessary ;  but  the  pleader 
need  not  use  the  exact  words  of  the  statute, 
provided  other  words  conveying  the  same 
meaning  are  employed.  Section  2241,  Klrby's 
Dig.;  Wood  V.  State,  47  Ark.  488,  1  8.  W. 
709 ;  Richardson  v.  State,  77  Ark.  321,  91  S. 
W.  758;  SherriU  V.  State,  106  S.  W.  967.  The 
Indlctmoit,  after  alleging  the  relation  of  ap- 
pellee to  the  railway  company  as  that  of 
"agent,"  says:  "And  having  then  and  there 
in  his  custody  and  possession  as  such  agent 
as  aforesaid."  These  words  are  equivalent  to 
charging  that  the  funds  alleged  to  have  been 
embezzled  came  Into  the  custody  and  posses- 
sion of  appellee  by  virtue  of  such  employment 
as  agent,  or  by  virtue  of  his  agency.  Words 
used  in  an  indictment  must  be  construed  ac- 
cording to  their  usual  acc^tatloa  In  common 
language.  Section  2242,  Klrby's  Dig.  When 
we  speak  of  one  holding  funds  "as  agent," 
every  one  understands  that  the  words  "as 
agent"  describe  the  relation  in  which,  or  by 
which,  the  funds  are  held.  When  these 
words,  "as  agent,"  are  used  in  this  connec- 
tion, they  are  not  descriptio  persons,  at  all, 
but  they  tell  bow  the  funds  are  held.  In  the 
usual  acceptation  the  meaning  can  be  noth- 
ing else  than  that  appellee  was  in  possession 


of  the  funds,  and  that  such  funds  had  come 
into  "his  possession  or  under  his  care  or  ens- 
tody  by  virtue  of  his  employment  as  agent." 
In  United  States  v.  Northway,  120  U.  S.  327, 
7  Sop.  Ct  680,  30  L.  Ed.  664,  the  twelfth 
count  of  the  indictment  charges  that  the  de- 
fendant with  proper  allegations  of  time  and 
place,  "was  then  and  there  president  and 
agent  of  a  certain  national  banking  associa- 
tion, •  •  •  and  the  said  Stephen  A. 
Northway,  as  such  president  and  agent,  then 
and  there  had  and  received  In  and  into  his 
possession  certain  of  tlie  moneys  and  funds 
of  said  banking  association,  •  •  •  and 
then  and  there  being  in  the  possession  of  said 
Stephen  A.  Northway,  as  such  president  and 
agent  afbreeaid,  he,  the  said  Northway,  then 
and  tliere,"  etc.  The  statute  upon  which  the 
prosecution  was  grounded  was  ns  follows: 
"Bvery  president,  director,  cashier,  teller, 
clerk,  or  agent,  of  any  association,  who  em- 
bezzles, etc.,  any  of  the  money,  funds,  credits 
of  the  association,"  etc  The  court  said :  "In 
respect  to  the  counts  for  embezzlement  It  is 
quite  clear  that  the  allegation  Is  sufficient; 
as  it  distinctly  alleges  that  the  moneys  and 
fonds  cluurged  to  have  been  embezzled  were 
at  the  time  in  the  possession  of  the  defend- 
ant as  president  and  agent  This  neceasarlly 
means  that  they  had  come  into  Ills  possessimi 
in  Ills  official  character,  so  tliat  he  field  them 
in  trust  for  the  use  and  beneilt  of  tlie  associ- 
ation. In  respect  to  those  funds  the  charge 
against  him  is  that  he  embezzled  them  by 
converting  them  to  his  own  use.  This,  we 
think,  fully  and  exactly  describes  the  offense 
of  embezzlement  under  the  act  by  an  officer 
and  agent  of  the  association." 

We  are  of  the  opinion  that  the  indictment 
clearly  sets  forth  the  fiduciary  relation  or 
capacity  of  appellee  to  the  railway  company 
as  that  of  "agent"  and  alleges  that  he  em- 
bezzled funds  which  he  received  and  held  by 
virtue  of  that  agency.  See  Rittw  t.  State,  70 
Ark.  472,  69  S.  W.  262,  and  Fleener  t.  State, 
68  Ark.  98,  23  S.  W.  1,  where  indictments 
very  similar  were  held  good  on  demurrer. 

The  Indictment  is  sufficient  Beveraed  and 
remanded,  with  directions  to  overrule  the  de- 
murrer. 


Digitized  by 


Google 


Mo.) 


COLLIBB  r.  CATHERINE  LEAD  CO. 


971 


COIiUBB  et  al.  t.  CATHERINE  LEAD  CO. 
«t  al. 

{Snprenw  Court  of  Missonri,  Division  No.  1. 
Dec.  24.  1807.) 

1.  AFPEAI.  —  RKSXBVATIOn   OF   OBJEOnOHS  IN 

Lower  Court— Motionb  vob  New  TbiaI/— 

Saviho  Exceptions. 

A  motion  for  a  new  trial  on  tbe  gronndt 
that  tiie  finding  is  unsuptwrted  by  tlie  evidence, 
and  that  tlie  court  erred  in  admitting,  over 
plaintiils'  objection,  illecal,  incompetent,  and 
Improper  eviaenoe,  is  aumcient  to  save  their  ex- 
ceptions; a  general  assiniment  on  sucli  a  mo- 
tion being  sufficient  wnere  proper  objections 
were  made  and  exceptions  saved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  E>rror,  {  1744.] 

2.  Sake  —  Bexets— SumciEKCT— ABSianiaRT 
OF  Errors. 

Supreme  Court  Rule  15  (78  S.  W.  vi),  re- 
qairiog  appellant's  brief  to  distinctly  and  sepa- 
rately allege  the  errors  relied  upon,  U  sufficient- 
ly complied  with  where  the  errors  are  pointed 
out  under  the  head  "Points  and  Autboritiee." 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  fg  8083,  8006.] 

8.  Sake — Abstract  of  Record — SumciKROT 

—Trial  by  Substitute  Judge. 

Though  an  abstract  of  record,  recitiDg  that 
the  case  was  "tried  before  D.,  jwlgv  of  tbe 
Fifteenth  district.  A.,  judge  of  the  tiinl  district, 
being  disqualified  from  sitting,"  fail<-ii  to  show 
any  record  entry  showing  the  substitute  judge's 
authority  to  act  required  by  Rev.  St.  1809,  ({ 
819,  1685  [Ann.  St.  1006,  pp.  791^  12221.  tlie 
defect  was  cured  by  an  excerpt  from  the  record 
embodied  in  the  abstract  showing  that  a  bill 
of  exceptions  was  signed  by  "D.,  judge  of  the 
Fifteenth  Judicial  circuit,  the  trial  judge  in  this 
case,"  since  it  thus  appears  be  acted  as  trial 
judge,  and,  the  record  disclosing  no  objection 
to  his  doing  so,  it  must  be  presumed  he  qualified. 
4.  Sake— Equity  Appeaus— Evidence. 

On  equity  appeals  the  abstract  of  the 
record  should  contam  all  the  evidence. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   3,  Appeal   and  Error,   i  2609.] 

B.  Process  —  Service  —  Sufficiency  —  Stat- 
utory Provisions. 

Rev.  St.  1879,  i  3489,  as  amended  1^  Sess. 
Laws  1881,  p.  174  (Rev.  St.  1899,  i  570  [Ann.' 
St.  1906,  p.  597]),  providing  for  the  service  of 
summons  on  several  defendants,  by  delivering 
to  the  one  first  summoned  a  copy  of  the  petition 
and  writ,  and  to  those  subsequently  served  a 
copy  of  tbe  writ,  etc.,  does  not  require  a  copy 
of  tbe  petition  to  be  delivered  to  the  first  de- 
fendant served  in  each  county,  where  tlie  de- 
fendants are  in  several  counties. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  »  49,  63,  68.] 

6.  Exceptions,  Biix  of— Inoospobation  of 

DoCUMENTS--SUFnCIENCT. 

Under  Seas.  Laws  1003,  p.  106  [Ann.  St 
1906,  i  866],  where  a  bill  of  exceptions  describes 
documents  offered  in  evidence  and  in  the  clerk's 
poesession,  and  directs  him  to  copy  them,  they 
become  as  mudi  a  part  of  the  bill  as  if  fully 
copied  therein. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  21,  Exceptions,  Bill  of,  S  15.] 

7.  Pbooesb  —  Service— C0IJ.ATEXAI,  Attack— 
Burden  of  Proof. 

Under  Rev.  St  1879,  g  3489,  as  amended 
by  Sess.  Iaws  1881,  p.  174  (Rev.  St  1899,  g 
570  [Ann.  St  1906,  p.  697]),  providing  for  the 
service  of  summons  on  several  defendants  by  de- 
livering to  the  one  first  summoned  a  copy  of  tbe 
petition  and  the  writ,  and  to  those  subsequently 
served  a  copy  of  the  writ  where  plaintiffs  at- 
taclced  the  validity  of  the  service  of  summons  in 


a  former  suit  on  the  ground  that  no  copy  of 
the  petition  was  served  upon  one  of  the  several 
defendants,  the  burden  was  upon  them  to  prove 
such  defendant  was  the  first  one  served. 
&  Courts  —  Records  —  Nunc  Pro  Tunc  En- 
tries—Notice. 

Where  defendants  have  been  properly  sum- 
moned in  a  partition  suit  it  is  not  necessary 
to  notify  them  of  an  application  for  nunc  pro 
tunc  record  entries  after  final  judgment ;  such 
entries  being  made  only  from  written  memo- 
randa upon  the  records  or  files  in  the  case. 

9.  Save. 

Where  a  report  of  sale  in  a  partition  ac- 
tion was  filed,  and  the  cause  continued  for  dis- 
tribution, the  action  was  still  pending,  and  the 
defendants,  having  been  properly  summoned  and 
being  l>efore  the  court  for  all  purposes  until 
final  Judgment,  were  not  entitled  to  notice  of 
an  application  for  nunc  pro  tunc  record  en- 
tries. 

10.  PARTinon  —  Order  of  Sale  —  Necessity 
FOR  Recording. 

A  certified  copy  of  an  order  of  sale  in  a 
partition  suit  is  not  invalid  as  the  sheriff's  au- 
thoritgr  to  sell  the  land,  making  the  sale  void, 
because  the  order  has  not  been  recorded. 

11.  juookent  —  coulatebal  attack  — nuno 
Pro  Tunc  Entries. 

Where  the  court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties,  a  Judgment, 
reciting  that  nunc  pro  tunc  entries  were  made 
upon  proof  from  the  minutes  and  records  of 
the  court  and  proper  record  evidence,  may  not 
be  attached  collaterally  on  the  ground  that  there 
was  no  evidence  to  support  it 

12.  PABTITION— F'INAL   JUDGUENT— WHAT  IB. 

A  Judgment  of  partition  and  order  of  sale 
is  but  an   interlocutory   judgment ;     the   order 
of  distribution  being  the  final  judgment 
18.  judguent  —  coixateral  attack  —  nu no 
Pbo  Tunc  Entries— Partition. 

While  a  partition  suit  is  pending  it  is  prop- 
er for  the  court  to  amend  its  records  and  judg- 
ments to  conform  to  the  facts,  and  when  it  does 
so,  and  no  appeal  la  taken  therefrom,  the  judg- 
ment is  not  subject  to  collateral  attack. 

Appeal  from  Clrcolt  Court,  Madison  Coun- 
ty; Samuel  Davis,  Special  Judge. 

Action  by  George  B.  Collier  and  others 
against  the  Catherine  Jje&d  Company  and 
another.  EVom  a  judgment  for  defendants, 
plalntlfTs  appeal,  and  defendants  move  to  dl»- 
mlss  the  appeal.  Motion  overruled,  and 
Judgment  afl9rmed. 

John  C.  Brown  and  John  H.  Cbltwood,  for 
a];^)ellants.  Edward  IXATcy  and  W.  T. 
Hughes,  for  respondents. 

ORAVESl,  J.  Action  In  the  dicuit  court  of 
Madison  county.  Tbe  first  count  of  the  pe- 
tltiou  filed  by  the  iriaintUTs  is  an  ordinary 
action,  to  ascertain,  define,  and  quiet  title 
under  section  660,  Rev.  St  1899  [Ann.  St  1906, 
p.  667].  By  the  second  count  of  the  petition 
plaintiffs  aver  that  they  own  the  land  there- 
in described,  and  described  In  the  first 
count;  that  for  farming  purposes  tbe  land  is 
not  worth  more  thau  $1,(XX),  but  that  It  is 
underlaid  with  different  minerals  of  the  ag- 
gregate value  of  11,000,000;  that  defendants 
are  mining  and  removing  tbe  said  minerals 
and  converting  the  same  to  their  own  use, 
and  threaten  to  continue  so  to  do;  that  by 
reason  thereof  plaintiffs'  land  will  be  ren- 
dered valueless;  that  said  ^espasses  .will 
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necessitate  a  multiplicity  of  suits  to  collect 
damages;  that  said  trespasaes,  If  continued, 
will  render  Ineffectual  the  suit  to  quiet  title, 
as  stated  in  the  first  count,  and  .will  cause 
plaintiffs  irreparable  Injury.  The  i^rayer  was 
for  an  Injunction  or  restraining  order  as  to 
defendants'  acts  in  remoTlng  and  mining  ore 
from  the  land  In  question. 

The  answer  in  the  first  count  admits  the 
possession  of  the  land  in  question  to  be  In 
defendants,  admits  that  for  grazing  and.  ag- 
rlcultiiral  purposes  it  la  of  but  little  value, 
not  exceeding  $1,000,  and  denies  each  and 
every  allegation  of  the  petition.  By  the  sec- 
ond count  the  10-year  statute  to  limitations 
is  pleaded.  By  the  third  count  it  is  pleaded 
that  defendants  obtained  possession  in  good 
faith  in  1891.  from  the  owner  of  the  record 
title,  who  was  in  the  open,  notorious,  and 
peaceable  possession  thereof,  and  that  with- 
out any  notice  of  the  pretended  claim  of  the 
plaintiffs,  and  relying  upon  their  said  title, 
and  in  absence  of  any  notice  of  the  claim  of 
plaintiffs,  bare  made  valuable  improvements 
thereon  to  the  extent  of  $150,000,  which  said 
improvements  were  made  with  the  knowledge 
of  plaintiffs  and  all  others  in  the  vicinity, 
and  that  plaintiffs  by  their  silence  acquiesced 
therein,  and  are  and  should  be  now  estopped 
from  claiming  any  title  or  interest  In  the 
said  lands.  By  a  fourth  clause  In  the  an- 
swer It  Is  pleaded  that  the  alleged  dalm  of 
plaintiff  Chitwood  came  to  blm  by  a  deed  for 
an  Inconsiderable  consideration  from  one  Sam- 
uel E.  Hoffman;  that  one  Flrmln  Desloge, 
one  of  the  then  owners  of  said  land,  in  .Tuly, 
1S87,  Instituted  suit  for  the  partition  of  said 
lands  against  all  of  the  parties  having  an  inter- 
est therein,  including  the  said  Hoflinan;  that 
said  lands  were  duly  partitioned  and  sold  by 
the  sheriff  under  a  decree  in  said  cause;  that 
one  Frank  Schulte,  relying  upon  said  pro- 
ceedings and  upon  the  tAierlfl's  deed  and  upon 
the  knowlege  of  Hoffman  In  regard  thereto, 
purchased  said  lands  at  such  partition  sale, 
and  received  and  accepted  the  shoriff's  deed 
thereto,  and  immediately  after  sndi  sale,  Sep- 
tember 25,  1888,  went  into  the  open,  exclu- 
sive, and  notorious  possession  of  said  land; 
that  such  possession  continued  In  such  Schulte 
and  bis  grantees  and  successors  to  the  time 
of  the  suit,  the  last  of  such  successors  to  the 
Schulte  Interest  and  title  being  the  defend- 
ants; that  all  these  things  were  of  common 
knowledge;  that  neither  said  Hoffman  nor 
any  of  the  plaintiffs  herein  made  any  claim 
to  said  land  for  16  years;  that  plaintiff, 
Chitwood,  had  knowledge  of  all  these  facts 
when  he  purdiased  of  Hoffman  for  the  trivial 
sum  of  $50,  well  knowing  that  Hoffman  had 
no  dairn  to  said  land  and  made  no  claim  to 
said  land;  and  that  the  deed  from  Hoffman 
to  OUtwood  is  cbampertouB  and  void.  The 
prayer  Is  that  such  deed  be  declared  void; 
that  the  title  to  said  land  in  dispute  be  de- 
clared to  be  in  the  defendants,  and  for  such 
other  and  proper  equitable  relief. 

The  reply  admits  that  Hoffman  owned  an 


Interest  in  the  land  In  July,  1887,  avers  his 
sale  thereof  to  Chitwood  tot  a  valuable  con- 
sideration, and  then  denies  all  other  new 
matter  pleaded  in  the  answer.  Trial  was 
had  before  Hon.  Samuel  Davis,  as  special 
Jadge^  and  judgment  for  defendants,  fron> 
which  the  plaintiffs  appeal. 

Defendants  have  filed  a  motion  to  dismiss 
this  appeal,  which  motion  was  by  this  court 
token  with  the  case,  and  is  therefore  for 
disposition  before  we  reach  the  merits  of 
this  matter.  Counsel  for  defendants,  in 
their  brief  on  the  motion  to  dismiss  appeal,, 
summarize  their  reason  thus:  "(1)  For  fail- 
ure of  appellants  to  save  their  exertions  by 
a  proper  motion  for  a  new  trial  In  the  trial 
court  (2)  For  failure  of  appellants  to  save 
their  exceptions  by  an  assignment  of  errors 
in  this  court  (3)  For  failure  of  appellants' 
abstract  to  show  that  the  proceedings  in  the 
court  b^ow  were  coram  judice.  (4)  For 
failure  of  appellants'  abstract  to  set  forth  so 
much  of  the  record  as  is  necessary  to  a  full 
and  complete  understanding  of  all  the  ques- 
tions presented  to  this  court  for  decIslon."^ 

Opinion  on  Motion  to  Dismiss  Appeal. 

1.  Considering  the  first  objection  herein- 
above stated:  The  motion  for  new  trial  is 
general  in  its  terms.  It  is  short  and  we  will 
quote  it  The  grounds  assigned  therein  are 
as  follows:  "That  the  findings  should  be 
for  plalntlfh,  instead  of  defendants.  That 
the  finding  Is  unsupported  by  the  evidence. 
That  the  verdict  is  for  the  wrong  party. 
That  the  court  erred  in  admitting,  over  plain- 
tiffs' objection,  illegal.  Incompetent  and  Im- 
proper evidence  on  the  part  of  the  defraid- 
ants.  That  under  the  law  and  the  evidence 
the  findings  should  have  been  for  the  plalur 
tifls."  It  Is  not  necessary  to  review  the 
many  cases  dted  from  other  jurisdictlona. 
The  practice  in  this  state  has  never,  of  re- 
cent years,  required  the  motion  for  new 
trial  to  point  out  specifically  the  evld«ice  ex- 
cluded or  evidence  admitted,  alleged  to  have 
been  erroneously  excluded  or  admitted.  Un- 
der our  pracUce  It  is  sufficient  if,  at  the  time 
of  the  ^elusion  or  admission  of  such  evi- 
dence, proper  obJectionB  were  made  and  ex- 
ceptions saved,  and  this,  followed  by  a  gen- 
eral assignment  of  error  In  this  regard  in 
the  motion  for  new  trial.  Such  have  been 
the  last  expressions  of  this  court  and  we  see 
no  good  reason  tor  a  further  review  of  the 
question.  In  State  v.  Barrlngton,  96  S.  W., 
loc.  cit  252,  198  Mo.  23,  this  court.  In  banc, 
adopted  the  opinion  of  Fox,  J.,  In  division, 
and  In  doing  so  we  there  said:  "Upon  this 
complaint  the  Attorney  General  Insists  that 
tbe  ground  of  defoidants'  motion  for  new- 
trial — that  Is,  that  'the  court  erred  in  ad- 
mitting Illegal,  irrelevant  incompetent  and 
Immaterial  testimony' — does  not  cover  or  ex- 
clude the  point  of  Improper  cross-examina- 
tion of  defendants.  Upon  this  proposition,  we 
will  say  that  If  the  objections  at  the  trial 
were  sufficiently  8pe(dflc  toJtotLtf  the  trial 
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court  at  the  time  of  the  nature  and  character 
of  the  objectlona  and  the  reason  for  them, 
the  general  assignment  in  the  motion  for  new 
trial  that  the  court  improperly  admitted  11- 
l^al,  incompetent,  and  irrelevant  testimony 
would  properly  preserve  the  point  of  improp- 
er cross-examination  for  revlevr  in  this  court" 
Again,  in  State  v.  Noland,  111  Mo.,  loc.  cit 
492.  19  8.'W.  716,  this  court  said:  "The  mo- 
tion for  a  new  trial  does  not  specify  the  ex- 
clusion of  this  particular  evidence,  but  as- 
signs generally  as  error  that  'the  court  ex- 
cluded from  the  jury  proper,  competent,  and 
relevant  testimony  offered  by  the  defendant' 
This  was  suflScient  It  has  been  the  prac- 
tice of  this  court  from  its  organization. 
Nothing  more  definite  has  ever  been  required. 
A  different  ruling  would  unsettle  the  practice 
and  work  great  injustice.  The  objections  to 
testimony  must  be  specific  to  be  available  in 
the  aiq>ellate  courts.  These  exceptions  thus 
made  are  saved  at  the  time,  and  the  trial 
court's  attention  specifically  called  to  its 
rulings,  and  no  Injustice  is  d<»ie  the  opposite 
side  or  the  court  by  not  incumbering  the  mo- 
tion for  new  trial  with  these  matters  a  sec- 
ond time.  We  adhere  strictly  to  the  rule  re- 
quiring specific  objections  to  testimony  to  be 
made  at  the  time  it  is  offered,  but  we  do  not 
think  any  good  would  be  subserved  by  re- 
quiring the  specific  objections  to  be  again  re- 
peated in  the  motion  for  a  new  trial."  There 
may  be  cases  where  the  language  used,  taken 
apart  from  the  real  situation  presented  by 
the  case,  might  indicate  a  different  rule;  but, 
when  we  read  these  cases  thoroughly,  the  lan- 
guage indulged  in  by  the  court  will  find  jus- 
tification in  the  particular  record,  without  in- 
fringing upon  the  rule  announced  in  the  No- 
land  Oase,  supra.  We  announce  again  that 
if  objections  are  made  and  exceptions  saved 
to  the  action  of  the  trial  court  in  the  ad- 
mission or  exclusion  of  testimony,  then  the 
general  asslgnmoit  in  the  motion  is  sufficient 
The  motion  beton  us,  however,  challenges 
the  sufficiency  of  Uie  whole  testimony  to  sus- 
tain the  decree.  The  language  used  is: 
"That  the  finding  Is  unsupported  by  the  evi- 
dence." This,  of  itself.  Is  sufficient  Mc- 
Cloekey  v.  Pulitzer  Publishing  Co.,  163  Mo., 
kw.  dt  81,  63  S.  W.  99.  There  the  language 
was:  "The  verdict  was  wholly  unwarranted 
by  the  testimony."  There  is  nothing  in  this 
contention  of  the  defendants,  and  this  point 
will  be  ruled  against  them. 

2.  The  next  point  made  by  this  motion  is 
that  there  are  no  assignments  of  errors  in  the 
brief  as  required  by  our  rule  16  (78  8.  W.  vl). 
There  Is  no  separate  assignment  of  errors,  but 
under  the  head  of  "Points  and  Authorities" 
we  have  the  following:  "The  court  erred  in 
admitting  in  evidence  the  sherltCs  deed  in 
partition  to  Firmln  Desloge,  through  wh<Hn 
defendants  claim  title.  •  •  •  The  court 
erred  in  finding  that  plaintiffs  have  no  tltie 
to  the  property  in  controversy.  The  finding 
and  judgment  of  the  court  are  not  supported 
by  the  evidence.    *    •    •    The  plaintiffs  are 


not  barred  by  the  statute  of  UmitaticMis. 
*  *  *  The  appellants  are  hot  estopped 
from  malntaliUng  this  action."  Following 
each  of  the  above  is  a  long  list  of  cases  cited 
as  the  ones  relied  upon  to  sustain  the  point 
Then  follows  that  jportion  of  the  brief,  under 
the  lieading  "Argument"  in  which  the  au- 
thorities cited  under  the  previous  points  are 
discussed  and  reviewed  and  applied  to  the 
case  at  bar.  This  we  think  a  sufficient  com- 
pliance with  the  rule.  Many  lawyers  do,  and 
it  Is  the  better  practice  to,  make  an  "Assign- 
ment of  Errors"  separate  and  apart  from 
their  "Points  and  Authorities"  and  their  "Ar- 
gument" thus  making  four  subdivisions  of 
their  briefs,  1.  e.,  statement  assignment  of 
errors,  iraints  and  authorities,  aud  argument 
The  brief  attacked  In  this  instance  omits  the 
second  subdivision  last  above  given,  but  has 
the  other  three.  We  think  this  is  sufficient 
and  this  point  must  be  ruled  against  the  de- 
fendants. 

8.  We  come  now  to  the  third  assignment  in 
this  motion,  which  Is  in  this  language:  "(3) 
EV>r  failure  of  appellants'  abstract  to  show 
that  the  proceedings  in  the  court  below  were 
coram  judlce."  The  contention  here  is  that 
the  abstract  of  record  does  not  show  any  rea- 
son for  the  trial  of  this  cause  by  Judge  Davis, 
instead  of  the  regular  judge  of  that  court 
Upon  this  point  the  abstract  before  us  says: 
"This  action  was  brought  on  August  19,  1908, 
by  plaintiffs  against  defendants  to  quiet  tiUe 
to  and  restrain  defendants  from  trespassing 
ujwn  lot  4  of  northwest  quarter  of  section  1, 
township  83,  range  6  east  The  case  was  re- 
turnable to  the  September  term,  1903,  of  the 
Madison  circuit  court,  and  was  tried  on  Oc- 
tober 9,  1903,  before  Hon.  Samuel  Davis, 
judge  of  the  Fifteenth  district ;  the  Honorable 
R.  A.  Anthony,  judge  of  the  Twenty-Seventh 
district  being  disqualified  from  sitting.  A 
finding  was  made,  and  a  judgment  was  ren- 
dered in  favor  of  defendants,  and  plaintiffs 
bring  the  case  to  this  court  by  appeal."  The 
point  made  here  Is  couched  in  this  language 
by  counsel  for  defendants:  "There  la  a  state- 
ment of  fact  by  the  appellants,  but  no  state- 
ment as  to  whether  the  record  does  or  does 
not  show  this  transfer  or  jurisdiction  from 
Judge  Anthony  to  Judge  Davis."  This  is  one 
thing  which  distinguished  counsel  have  couch- 
ed in  plain  English.  In  our  youth  we  studied 
Latin,  but  always  enjoyed  a  proposition  when 
stated  In  short  concise  terms  In  our  mother 
tongue.  Defendant's  brief  has  been  a  lltUe 
prolix  in  the  many  foreign  phrases  used  large- 
ly by  the  old  law-writers,  but  discarded  very 
largely  by  th^  scholars  and  writers  of  the 
present  even  in  the  lawbooks.  The  point 
made  here  is  that  this  language  quoted  from 
the  abstract  of  record  does  not  show  or  recite 
that  the  record  in  the  lower  court  shows  a 
change  from  Judge  Anthony  to  Judge  Davis. 
That  is  not  an  abstract  of  the  record,  but  a 
mere  statement  oT  what  the  plaintiffs  (appel- 
lants) conceive  to  be  a  fact  Does  this  ab- 
stract show  such  facts  as  s^iouid  be  shown, 
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In  order  to  sliow  the  rlgbt  of  Judge  Davis 
to  try  this  cause?  An  answer  to  this  question 
disposes  of  this  contention.  In  this  abstract 
of  record  we  find  the  following:  "On  the  13tb 
day  of  January,  1904,  before  the  first  day  of 
the  r^ular  March  term,  1804,  of  this  court, 
and  within  the  time  granted,  allowed,  and  ex- 
tended by  this  court  to  them  to  prepare,  have 
signed,  and  file  their  bill  of  exceptions,  here- 
in, comes  the  plaintiffs  and  file  their  said  bill 
of  exceptions,  the  order  noting  and  recording 
the  filing  thereof  being  In  words  and  figures, 
as  follows:  'Circuit  Court  of  Madison  Coun- 
ty, Mo.,  In  Vacation,  January  13,  1904.  O. 
B.  Collier  et  al.  t.  Catherine  Lead  Company. 
Now  at  this  time  In  vacation  comes  plalntUfs 
and  file  their  bill  of  exceptions  In  the  above 
cause  duly  signed  by  Hon.  Sam  Davis,  Judge 
of  the  Fifteenth  Judicial  circuit,  the  trial 
Judge  in  this  case.  Geo.  B.  Cook,  Clerk  Cir- 
cuit Court' "  The  two  excerpts  given  are  ail 
that  appear  tending  to  show  the  right  of 
Judge  Davis  to  try  this  cause,  or  that  he  .In 
fact  did  try  it.  The  sufficiency  of  these  there- 
fore become  the  material  question  upon  this 
issue. 

The  right  of  Judge  Davis  to  try  this  cause 
must  appear  fr<Mu  the  record  proper,  and  not 
from  a  mere  recital  thereof  In  a  blH  of  ex- 
ceptions. This  record  proper  should  be  ab- 
stracted. As  to  what  is  meant  by  an  ab- 
stract of  the  record  we  have  recently  gone 
over  In  the  case  of  Harding  v.  Bedoll,  202 
Mo.  625,  100  8.  W.  638.  We  there  said  that 
it  was  not  necessary  to  set  out  a  copy  of  the 
record,  bat  that  it  was  sufficient  to  recite 
the  facts  that  were  shown  by  the  record, 
stating  that  such  facts  were  shown  in  the 
record  by  proper  entries.  Judge  Davis  could 
not  have  been  there  save  and  except  through 
the  provisions  of  our  statute  contained  in 
sections  1678  to  1685  [Ann.  St  1906,  pp.  1219- 
1222],  both  inclusive,  or  by  virtue  of  sections 
818  and  819,  Rev.  St  1899  [Ann.  St  1906,  pp. 
789,  791].  Section  1685  provides:  "Whenever 
under  the  provisions  of  this  article,  a  judge 
of  another  circuit  may  preside)  or  temporary 
Judge  be  elected,  an  entry  thereof  shall  be 
made  on  the  records  of  the  court,  together 
with  the  reasons  therefor;  and,  in  case  of  a 
temporary  Judge  being  elected,  the  facts 
that  the  requisite  oath  has  been  taken  and 
filed."  Section  819,  under  the  change  of 
venue  statute,  is  as  follows:  "If  the  Judge 
is  interested  or  related  to  either  party,  or 
shall  have  been  of  counsel  in  the  cause,  the 
court  or  Judge  shall  award  such  change  of 
venue  without  any  application  from  either 
party,  unless  all  the  parties  in  the  cause 
consent  that  such  Judge  may  sit  on  the  trial 
thereof,  or  a  special  Judge  for  the  trial  there- 
of be  agreed  upon  by  the  parties,  or  elected 
in  the  manner  provided  by  law."  Under  ei- 
ther section  a  record  entry  is  required.  This 
record  entry  should  be  properly  abstracted. 
Does  the  recitation  first  'quoted  from  this 
abstract  purport  to  abstract  a  record  of  the 
circuit  court  of  Madiscm  county?    We  think 


not  This  excerpt  from  the  abstract  does 
not  say  that  the  records  of  the  circuit  court 
of  Madison  county  show  anything  in  tbla  re- 
gard. It  does  not  say  that  Judge  Anthony 
made  any  record  |>rior  to  the  appearance  of 
Judge  Davis  upon  the  scene  of  action.  If 
Judge  Anthony  was  disqualified  by  Interest, 
or  otherwise,  as  suggested  by  section  819, 
supra,  there  is  or  should  be  a  record  of  sucb 
action  upon  the  part  of  Judge  Anthony,  and 
that  record  should  have  been  abstracted,  as 
indicated  by  us  In  Harding  v.  Bedoll,  supra. 
If,  on  the  other  hand.  Judge  Davis,  as  Judge 
of  another  circuit  was  called  in  to  hold  a 
term  or  part  of  term  of  court,  by  Judge  An- 
thony, as  contemplated  by  section  1678,  Bev. 
St  1899,  then  an  entry  of  record  should 
have  been  made  as  required  by  section  1685, 
supra,  and  this  entry  should  have  been  ab- 
stracted, as  we  have  undertaken  to  set  out 
in  detail  in  Harding  v.  Bedolli,  supra.  This 
abstract  does  not  aver  that  such  entries,  or 
either  of  them,  were  made  in  the  drcuit  court 
of  Madison  county,  but  simply  avers  as  a 
Bubstentlve  fact  that  the  case  was  "tried 
before  Hon.  Samuel  Davis,  Judge  of  the 
Fifteenth  district,  the  Honorable  B.  A.  An- 
thony, Judge  of  the  Twenty-Seventh  district 
being  disqualified  from  sitting."  This  state- 
ment of  counsel  in  the  abstract  does  not  even 
say  that  the  record  of  the  circuit  court  shows 
the  disqualifications  of  Judge  Anthony.  In 
fact  counsel  do  not  aver  that  there  is  such 
a  record  and  undertake  to  abstract  such  rec- 
ord. In  this  there  is  a  fatal  defect  in  the 
abstract  before  us,  unless  It  is  cured  by  the 
excerpt  last  quoted.  By  this  stetement  from 
the  vacation  record,  it  appears  that  a  bill 
of  exceptions  In  this  cause  was  filed,  and 
that  such  blH  of  exceptions  was  "duly  signed 
by  Hon.  Sam.  Davis,  Judge  of  the  Fifteenth 
Judicial  circuit,  the  trial  Judge  in  this  cause." 
Here  Is  a  recitation  from  a  vacation  order 
that  Judge  Davis  was  the  trial  Judge  of  said 
cause,  or  at  least  acted  as  trial  Judge.  The 
same  question  was  up  in  the  case  of  Green 
V.  Walker,  99  Mo.  68,  12  S.  W.  353.  In  that 
6ase,  we  said:  "The  bill  of  exceptions  filed 
during  the  February  term,  1886  (at  which 
the  final  judgment  was  rendered),  is  part  of 
that  record.  It  is  signed  by  John  E.  Walt 
as  special  Judge,  and  recites  that  the  cause 
was  tried  before  him  in  that  capacity.  How 
he  came  to  be  special  Judge,  or  whether  he 
ever  was  sworn,  generally,  or  In  that  case, 
does  not  affirmatively  appear.  His  actions 
as  speda)  Judge  are  part  of  the  records  of 
this  court  however,  and,  in  the  absence  of 
any  showing  to  the  contrary,  will  be  presum- 
ed to  have  been  correctly  taken."  In  the 
Green  Case,  we  had  before  us  the  bill  of  ex- 
ceptions as  signed  In  the  manner  indicated  In 
the  above  excerpt  In  the  case  at  bar  we 
have  the  full  copy  of  the  vacation  entry  made 
by  the  clerk,  reciting  the  facta  In  Nlckerson 
V.  Leader  Mercantile  Co.,  80  Mo.  App.  338, 
It  is  said:  "That  since  the  cause  •.as  tried 
by  a  special  Judge,  and  nojliing  appearing 
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on  tbe  face  of  the  record  to  abov  vby  he 
had  tried  it  instead  of  Judge  Hazell,  who 
was  the  r^ular  Judge,  that  such  special 
Judge  was  without  Jurisdiction.  There  is 
no  abstract  in  tbe  case  of  the  record  i>roper, 
or.  If  there  Is,  then  there  is  no  statement  as 
required  by  the  statute  (section  86S  [Ann.  St 
1906.  p.  807]).  That  which  the  defendant 
entitled  an  'Abstracf  does  not  purport  to  be 
more  than  an  epitome  of  a  part  of  the  record. 
Blended  with  It  are  statements  of  many  con- 
clusions, but  these,  when  taken  with  tbe  part 
of  the  record  which  Is  abstracted,  do  not 
complete  a  complete  abridgement  or  abstract 
of  tbe  entire  record.  -But,  waiving  any  ob- 
Jectlcm  that  might  be  taken  to  the  ST^dency 
of  the  abstract  presented,  still  can  we  say 
that  the  special  Judge  had  no  Jurisdiction 
because  the  record  does  not  disclose  how  It 
came  about  that  the  cause  was  tried  by  him? 
Tbe  action  of  the  special  Judge  trying  the 
case  Is  a  part  of  the  record  of  the  court,  and, 
in  the  absence,  as  here,  of  any  showing  to  the 
contrary,  It  will  be  presumed  to  have  been 
correctly  taken.  The  same  presumption  of 
Jurisdiction  attaches  to  the  record  of  proceed- 
ings in  circuit  courts  before  special  Judges 
as  before  the  regular  Judge.  Green  v.  Walk- 
er, 8»  Ma  68,  12  S.  W.  833.  The  abstract  of 
tbe  biU  of  exceptions  does  not  anywhere  dis- 
close that  objections  of  any  kind  were  tak- 
en by  defendant  in  tbe  circuit  court  to  the 
gnaliflcatlons  or  authority  of  tbe  special 
Judge  to  act  No  reason  is  seen  why  the 
Jurisdiction  of  the  special  Judge  who  tried 
the  case  should  be  seriously  doubted."  Tbe 
record  before  us  Is  very  similar.  It  nowhere 
shows  any  objections  to  the  trial  of  the  cause 
before  Judge  Davla  So  that,  while  the  first 
pa^  of  this  record,  by  proper  abstract  there- 
of,' shows  no  record  entry  by  which  Judge 
Davis  was  authorized  to  act,  yet  the  later  en- 
try, which  appears  in  the  abstract  in  full, 
does  show  that,  as  a  matter  of  fact,  he  did 
act  as  special  Judge,  and,  so  far  as  the  record 
before  us  is  concerned,  without  objection. 
This  we  think  sufficient,  and,  socb  being  oar 
Judgment,  this  contention  of  defendant  is 
overmled. 

4.  Lastly,  It  is  urged  that  the  ai^>eal 
should  be  dismissed  because  the  printed  ab- 
stract fails  to  set  out  so  much  of  the  record 
as  is  necessary  for  a  full  and  complete  un- 
derstanding of  all  questions  presented  to  this 
court  for  declBl«»i.  We  have  examined  the 
printed  abstract  with  care  in  view  of  this 
contention,  and,  while  we  are  constrained  to 
say  that  tbe  abstract  is  not  up  to  the  full 
measure,  we  hardly  feel  that  it  is  so  defect- 
ive as  to  anthorize  a  summary  disposal  of 
tbe  case  upon  this  motion.  The  plalntlfTs 
concede  that  the  pleadings  make  the  case 
one  of  eqnltable  cognizance.  In  such  case 
it  Is  the  duty  of  the  ai^)ellant  to  bring  to 
this  court  all  of  the  evidence.  There  are 
evidently  some  omissions  in  this  r^ard  in 
the  abstract  before  us,  but  they  are  hardly 
such  as  wSuld  'justify  tbe  harsh  action  call- 


ed for  in  the  motion  to  dismiss.  This  point 
will  therefore  be  ruled  against  the  defend- 
ant It  therefore  follows  that  the  motion 
to  dismiss  this  appeal  should  be,  and  Is,  over- 
ruled. 

Opinion  on  the  Merits. 

Going  to  the  merits  of  this  case,  an  ad- 
ditional statement  of  facts  is  required.  The 
land  in  dispute  here  is  lot  4  of  the  north- 
west quarter  of  section  1,  in  township  38 
north  of  range  6  east  in  Madlscn  county. 
In  1850,  this  property  was  owned  by  James 
Hill,  John  Hill,  and  Hairy  Janls,  all  of 
Madison  county,  Mo.  They  each  had  an  un- 
divided one-third  interest  therein,  and  were 
tenants  In  comm(SL  These  same  parties  like- 
wise had  and  held  in  the  same  manner  lot 
8,  and  the  west  half  of  lots  1  and  2,  of  the 
same  quarter  section.  These  two  tracts  of 
land  whilst  held  by  the  three  parties  in  the 
same  manner  came  to  them  through  differ- 
ent deeds  and  different  chains  of  title  In 
1887,  <me  Firmln  Desloge,  as  plaintiff,  In- 
stituted a  suit  in  the  circuit  court  of  Madi- 
son county  against  Odile  Janls  et  al.,  de- 
fendants, tbe  object  of  which  was  to  parti- 
tion all  of  the  lands  above  described.  All 
the  plaintiffs  in  this  suit  were  made  parties 
defHidant  by  the  petition  in  that  case.  It  Is 
claimed  that  at  the  March  term,  1888,  of 
that  court  an  order  of  sale  was  made  in 
this  partition  suit  and  that  in  pursuance  of 
said  order  the  sheriff  of  said  county  at  the 
September  term  of  the  court  sold  the  lands 
above  described;  the  said  Firmln  Desloge 
being  tbe  purchaser  of  the  said  lot  4,  and 
one  Frank  Schulte  the  purchaser  of  the  re- 
mainder of  said  lands.  The  defoidant  here- 
in holds  by  mesne  ocmveyances  from  these 
two  purchasers  at  said  sale.  Report  of  sale 
was  made  and  deeds  made  to  the  purchas- 
ers at  that  time.  In  18&1,  it  seems  to  have 
been  discovered  that  no  record  entry  of  the 
decree  of  partition  and  order  of  sale  had 
been  made,  nor  had  there  been  record  en- 
tries of  tbe  succeeding  steps  in  said  case, 
exc^  a  record  entry  showing  the  filing  of 
tbe  n^Tt  of  sale  and  one  showing  the  al- 
lowance of  an  attorney's  fee  to  be  taxed  as 
costs,  and  thereupon  the  plaintiff  in  said 
cause  filed  a  lengthy  petition  or  motion  re- 
citing all  tbe  facts  and  steps  taken,  and  ask- 
ed that  all  tbe  necessary  decrees,  entries, 
and  orders  be  made  nunc  pro  time,  and  that 
an  additional  order  of  distribution  be  mada 
This  was  done  without  further  notice  to  the 
parties  defendant  After  hearing  this  ap- 
plication, the  court  made  six  orders,  de- 
crees, and  judgments  nunc  pro  tunc,  as  fol- 
lows: No.  1.  Order  showing  proof  of  publi- 
cation 'on  certain  nonresident  defendants. 
This  order  was  made  as  of  the  March  term, 
188&  Na  2.  Decree  of  partition  and  order 
of  sale  as  of  March  term,  1888.  No.  8.  Rec- 
ord showing  tbe  filing  of  reports  of  sale, 
showing  payment  of  purchase  price,  approval 
of  the  reports,  and  ordering  deeds  made  to 
the  purchasers.     This  order  is  as   of  tbe 
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September  term,  1888,  and  on  September  26, 
1888.  No.  4.  Record  entry,  ahowlng  adKnowl- 
edgment  of  the  deed  by  the  sheriff  to  Schnlte. 
This  order  as  of  date  September  term,  1888, 
and  on  October  2,  1888.  No.  5.  Same  record 
as  to  deed  to  Desloge,  except  that  it  Is  of 
date  October  S,  1888,  Instead  of  October  2d. 
Xo.  6.  Ordor  of  distribution  as  of  September 
term,  1888.  The  case  is  therefore  nunc  pro 
tunc  at  wholesale,  as  well  as  retail.  In  the 
Judgment  for  ttiese  six  entries  nunc  pro  tunc, 
among  other  things,  it  Is  recited  th&t  these 
said  orders,  decrees,  judgments,  and  entries 
nunc  pro  tunc  are  made  upon  a  showing  to 
the  court  by  the  plaintiff  that  such  entries 
nunc  pro  tunc  should  be  made,  because  the 
plaintiff  has  shown,  "to  the  satlsfacti<ni  of 
the  court,  from  the  minutes  and  recwds  of 
this  court  and  by  otlier  proper  record  evi- 
dence made  at  the  time,"  that  such  orders, 
decrees,  Judgments,  and  entries  nunc  pro 
tunc  should  be  made,  and  reciting  therein  all 
the  tacta  so  made  to  appear  to  the  court 
The  two  record  entries  hereinabove  men- 
tioned are:  "Wednesday,  September  20, 188& 
Second  Day  of  Septemlter  Term.  Firman 
Desolge  V.  Odll  M.  Janies  et  al.  Report  of 
Sale.  Now  at  this  time  comes  Hmry  S. 
Spiva,  sheriff  of  Madison  county,  Hissonil, 
and  files  his  report  of  sale  of  the  real  estate 
ordered  to  be  sold,  and  this  cause  continu- 
ed for  distributloa"     "September  29,   1888. 

Sixth  Day  of Term.    Firman  Desolge 

V.  Mary  A.  Oregolre  et  al^  Petition  for  Par- 
tition. Now  at  tills  day  comes  Baijamin  B. 
Calioon  and  presents  Ills  account  for  services 
r«idered  herein  for  the  sum  of  eighty-five 
dollars,  which  was  by  the  court  examined 
and  allowed  to  be  taxed  as  other  costs  in 
said  suit"  There  was  also  a  record  entry 
showing  the  appointment  of  a  guardian  ad 
litem  for  the  minor  defendants  of  date  Oc- 
tober S,  1887>  at  September  term.  The  next 
record  entry  after  the  allowance  of  the  at- 
torney's fee  is  one  stiowlng  the  filing 'of  the 
application  for  the  nunc  pro  tunc  entries. 
It  was  shown  by  parol  that  an  examination 
of  the  records  and  files  shows  no  entries,  rec- 
ords, or  files  made  at  the  March  term,  1888. 
On  this  state  of  the  record  the  plaintiffs 
claim:  (1)  That  there  was  no  authority  to 
make  the  nunc  pro  tunc  entries;  (2)  that, 
there  being  no  order  of  sale  of  record,  the 
clerk  oould  not  deliver  a  certified  copy  of 
said  order  to  the  sheriff  as  his  authority  to 
sell,  and  therefore  his  sale  was  void  and 
his  deeds  thereunder  were  void;  (3)  that 
there  was  admittedly  no  notice  of  the  appli- 
cation for  nunc  pro  tunc  entries,  and  there- 
fore such  orders  were  void;  (4)  that  there 
had  been  no  proper  service  of  process  upon 
plaintiff  Collier  in  Pettis  county,  as  shown 
by  the  return  of  the  sheriff.  Of  these  in 
their  reverse  order. 

1.  By  a  return  of  the  sheriff  of  Pettis  coun- 
ty, it  appears  that  In  the  partition  suit  the 
defendants,  Allison  Collier,  Frederick  Collier, 
Annie  Collier,  Dora  Collier,  and  Oeorge  B. 


Collier,  the  present  plaintiff,  were  each  serv- 
ed with  a  copy  of  the  summons  In  said  eanqe 
on  the  2Stb  day  of  August,  1887.  These  were 
all  of  the  defendants  served  In  Pettis  connty. 
The  return  shows  service  by  delivery  of  a 
copy  of  the  writ  of  summons  to  each,  but 
does  not  show  that  a  copy  of  the  petition  was 
delivered  to  Allison  Oollier  or  either  of  the 
others  named.  However,  the  record  sbowa 
that  the  first  party  defendant  served  in  the 
case  was  John  Hill,  who  was  served  in  Madi- 
son coimty  by  the  sheriff  of  said  county,  on 
the  18th  day  of  August,  1887,  by  delivery  to 
him  of  a  copy  of  the  i>etltlon  and  a  copy 
of  the  writ  of  summons  on  said  date.  On  the 
same  date,  Virginia  Smith  was  likewise  serv- 
ed by  said  sheriff  by  delivery  of  a  copy  of 
the  writ  of  summons.  This  all  occurred  sev- 
en days  prior  to  the  service  of  defendant  Col- 
lier. The  law  then  in  force  was  the  amenda- 
tory act  of  1881.  Seas.  Laws  1881,  p.  174. 
This  act  amended  in  an  immaterial  matter 
section  3489,  Rev.  St  1878.  The  fifth  claose 
of  the  amended  section  reads:  "Or,  fifth, 
where  there  are  several  defendants,  by  de- 
livering to  the  defendant  who  shall  be  first 
summoned,  a  copy  of  the  petition  and  writ, 
and  to  such  as  shall  be  subsequently  summon- 
ed a  copy  of  the  writ,  or  by  leaving  such 
copy  at  the  usual  place  of  abode  of  the  de- 
fendant with  some  person  of  Ills  family  over 
the  age  of  fifteen  years."  This  clause  Is  not 
the  portion  amended,  and  it  has  not  been  since 
amended,  but  is  now  the  fifth  clause  of  sec- 
tion 670,  Rev.  St  1899  [Ann.  St  1906,  p.  697]. 
The  contention  of  the  plaintiff  is  that  a  copy 
of  the  petition  must  be  delivered  to  the  first 
defendant  served  In  each  county,  where  the 
defendants  are  in  several  counties.  The  act 
does  not  so  say.  The  act  says:  "By  deliver^ 
Ing  to  the  defendant  who  shall  be  first  sum- 
moned, a  copy  of  the  petition  and  writ,  and 
to  such  as  shall  be  subsequently  summoned, 
a  copy  of  the  writ"  This  Matute  simply  says 
that,  where  there  are  sevoral  defendants,  the 
one  first  served  shall  receive  copy  of  the  peti- 
tion and  writ,  "and  to  such  as  shall  be  sub- 
sequently served,  a  copy  of  the  writ"  Plain- 
tiff would  have  us  read  Into  this  statute  the 
words,  "in  each  county,  where  they  reside 
in  several  comities,"  so  that  It  would  thus 
read:  "By  dellveriJog  to  the  defendant  who 
shall  b«  first  summoned,  in  each  county, 
where  they  reside  In  severial  conntlea,  a  copy 
of  the  petition  and  writ,"  etc.  We  do  not 
feel  called  upon  to  so  rewrite  the  statute. 
There  was  another  statute  tn  force  at  the 
time,  1.  e,  section  3493,  Rev.  St  1879,  which 
may  throw  some  light  upon  the  premier  con- 
struction of  the  clause  under  consideration. 
This  section,  which  is  now  section  674,  Rev. 
St  1899  [Ann.  St  1906,  p.  601],  reads:  "When 
there  are  several  defendants  residing  In  dif- 
ferent counties,  the  plaintiff  may,  at  his  op- 
tion, have  a  summons  directed  to  'any  sheriff 
In  the  state  of  Missouri,'  or  have  a  separate 
summons  directed  to  the  sheriff  of  any  coun- 
ty, In  which  one  or  more  defendants  may 
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be  found.**  By  this  section,  plaintiff  bad  hia 
option  to  have  one  summons  Issued  directed 
to  any  sheriff  in  the  state  of  Missouri,  or  to 
liave  several  writs  of  summons  issued  direct- 
ed to  the  sheriff  of  any  county  wherein  de- 
fendants resided.  Now,  suppose  the  plaintiff 
In  this  case  had  exercised  Ms  option  and  had 
a  summons  Issued  to  any  sheriff  in  the  state, 
and,  armed  with  this  summons,  he  had  gone 
to  the  sheriff  of  Madison  county,  and  had 
service  made  there  upon  one  defendant  by  de- 
livery of  copy  of  petition  and  writ,  and  bad 
return  made  to  that  effect,  and  had  then 
sent  the  same  summons  to  Pettis  county,  and 
there  had  it  served  by  delivery  of  copy  of 
the  writ  to  George  B.  Collier — would  there 
be  any  question  of  the  service?  The  writ  was 
directed  to  any  sheriff,  and  could  be  executed 
as  atMve  indicated,  for  in  that  case  the  stat- 
ute contemplates  but  the  writ.  But  the  stat- 
ute goes  further,  and  says  that  the  plaintiff 
may,  in  the  exercise  of  his  judgment,  have 
several  writs,  instead  of  the  one ;  but  to  our 
mind  It  does  not  change  the  method  of  serv- 
ice. The  first  writ  mentioned  clearly  shows 
tliat  no  service  of  the  petition  was  contem- 
plated as  to  any  other  defendant  than  the 
one  first  summoned.  So  that  when  we  read 
the  act  of  1881  with  the  section  above  quoted. 
It  is  clear  that  there  was  proper  service  on 
the  plaintiff,  George  B.  Collier,  in  the  parti- 
tion suit.  We  fall  to  find  the  question  dis- 
cussed in  any  of  our  cases,  and  counsel,  al- 
though extremely  diligent,  have  failed  to  find 
any  case  wherein  the  point  was  raised.  We 
cannot  sustain  the  contention  of  plaintiff 
without  rewriting  the  statute,  and  this  we 
must  decline  to  do. 

But  It  is  urged  by  plaintiffs  that  the  bill 
of  exceptions  on  file  la  the  case  does  not 
show  that  the  summons  and  return  thereon, 
showing  previous  service  on  John  Hill,  was 
introduced  in  evidence,  and  to  this  extent 
they  challenge  the  additional  abstract  of  rec- 
ord filed  by'  defendant  Defendant  says  that 
said  bin  of  exceptions  shows  that  all  the 
files  in  the  partition  case  was  offered  in  evi- 
dence and  Is  called  for  in  the  bill  of  excep- 
tions, and  file  their  motion  asking  that  this 
court  order  up  the  transcript  to  verify  this 
statement  This  we  have  not  done  for  the 
reason  that  even  if  defendant's  contention  Is 
wrong,  it  was  the  duty  of  the  plaintiffs,  if 
they  desired  to  show  that  there  was  no  valid 
service  on  George  B.  Collier,  In  addition  to 
showing,  as  they  did,  that  he  was  served  with 
no  copy  of  the  petition,  they  should  have 
shown  further  that  he  was  the  first  defendant 
served.  They  are  the  parties  attacking  the 
validity  of  the  service,  and  the  whole  record 
shows  a  number  of  parties  to  the  suit  and 
only  a  few  brought  in  by  publication.  They 
have  failed  to  show  an  invalid  service  until 
they  further  show  that  the  parties  served 
In  Pettis  county  were  the  first  parties  served 
with  summons.  This  they  did  not  undertake 
to  do,  but  place  their  reliance  in  the  argument 
bere  that  the  statute  means  that  a  copy  of  the 
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petition  must  be  delivered  to  the  first  defend- 
ant served  in  each  county.  By  their  course 
of  argument  they  practically  admit  that  there 
was  a  previous  service  In  Madison  county. 
But  the  entry  In  the  bill  of  exceptions  as 
set  out  in  the  additional  abstract  of  the  de- 
fendant is  in  this  language:  *^he  defend- 
ants offer  the  original  petition  in  the  case  of 
Flrmln  Desloge  v.  Janis  and  others,  and  all 
the  files  thereto  attached,  described  in  the 
caption  as  Flrmln  Desloge  v.  Odile  M.  Janles, 
Mary  A.  Gregoire,  and  Charles  Gregolre,  and 
a  ntuiber  of  other  defendants,  which  are  lu 
the  words  and  figures  following:  (Clerk  will 
here  copy)."  It  is  not  specifically  denied  that 
this  entry  is  not  In  the  bill  of  exceptions.  If 
so,  the  call  for  the  clerk  to  copy  is  sufficient 
so  that  the  summons  and  return  would  be  as 
much  In  the  bill  of  exceptions  as  if  copied 
therein  bodily.  These  were  not  only  docu- 
ments called  for,  but  they  are  documents  in 
the  possession  of  the  clerk.  Myers  v.  Myers, 
dS  Mo.  262,  11  S.  W.  617;  State  ex  rel.  Har- 
ber  V.  Wear,  101  Mo.  414,  14  S.  W.  115;  Tip- 
ton V.  Renner,  105  Mo.  1,  16  S.  W.  608 ;  Sess. 
Laws  1003,  p.  105  [Ann.  St  1906,  §  866].  How 
ever,  as  stated  above,  this  is  really  immate- 
rial, for.  Inasmuch  as  plaintiffs  were  attack- 
ing collaterally  a  judgment  which  recited  due 
service  upon  Collier,  the  burden  was  upon 
them  to  show  an  invalid  service,  and  this  was 
not  done  until  they  made  some  proof  that 
the  Pettis  county  parties  were  the  ones  which 
were  first  served. 

2.  Was  notice  of  the  application  for  thb 
nunc  pro  tunc  entries  required?  This  is  the 
next  question  for  consideration.  Having 
determined  that  George  B.  Collier  was  prop- 
erly served,  the  record  before  us  shows  prop- 
er service  in  the  partition  suit  upon  all  par- 
ties whose  interests  are  involved  In  the  pres- 
ent action.  Now,  If  these  parties  were  prop- 
erly before  the  court  In  the  partition  proceed- 
ing, was  notice  to  them  of  the  application  for 
nunc  pro  tunc  entries  required?  We  thlnlt 
not    We  so  think  for  two  reasons: 

First,  under  the  rule  In  this  state  these 
entries.  If  made  after  final  judgment,  must 
be  made  from  evidence  appearing  from  the 
records  or  flies  in  the  case,  and  not  from 
parol  evidence.  The  rule  is  succinctly  stated 
by  Burgess,  J.,  in  Ross  v.  Railway  Co.,  141 
Mo.,  loc.  cit  395,  38  S.  W.  926,  42  S.  W.  95T, 
thus:  "The  question  of  the  power  and  au- 
thority of  a  circuit  court  to  correct  its  rec^ 
ord  by  nunc  pro  tunc  proceedings  has  been 
many  times  before  this  court,  and  the  rule 
announced  seems  to  be  that,  in  order  to  justi- 
fy it  In  so  doing,  the  record  must  in  some 
way  show,  either  from  the  judge's  minutes, 
the  clerk's  entries,  or  some  paper  In  the 
cause,  the  facts  authorizing  such  entries. 
No  such  entries  can  be  made  from  the  mem- 
ory of  the  judge,  nor  on  parol  proof  derived 
from  other  sources.  State  v.  Jeffors,  61  Me. 
378;  Bank  v.  Allen,  68  Mo.  476;  Belkln  v. 
Rhodes.  "C  Mo.  650;  Saxton  v.  Smith,  50 
Mo.  490;    Fletcher  v.  Coombs,  58  Mo.  434; 
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Wooldrldge  t<  Qnlnn,  70  Mo.  370;  Bllae  t. 
Oastllo,  S  ilo.  App.  294 ;  Evans  t.  Fisher,  28 
Mo.  App.  546."  Wbere  the  proof  Is  limited, 
as  by  the  rule  in  Missouri,  then  there  is  no 
necessity  for  notice,  and  none  is  required,  la 
Black  on  Judgments,  {  134,  the  rule  is  stated 
In  the  following  language:  "In  general,  we 
may  say  that  the  necessity  for  notice  of  such 
an  application  must  depend  upon  the  sources 
which  are  to  furnish  the  evidence  of  the 
Judgment  to  be  entered.  If  the  examination 
Is  to  Ije  confined  to  the  records,  the  presence 
of  the  defendant  could  not  affect  the  result, 
nor  would  he  have  room  to  contest  it  But 
if  It  is  to  be  based  upon  extraneous  proof, 
it  is  but  Just  that  be  should  have  the  oppor- 
tunity to  prepare  countervailing  testimony." 
And  to  the  same  effect  Is  Freeman  on  Judg- 
ments, i  64,  where  It  is  said:  "The  proceed- 
ings on  application  to  enter  judgment  nunc 
pro  tunc  are  summary,  and  not  required  to 
be  supported  by  pleadings.  The  practice  in 
some  courts  seems  to  require  the  moving  par- 
ty to  give  notice  of  bts  motion  to  his  advei^ 
sary,  and  certainly  this  is  very  proper  when 
the  entry  is  not  required  to  be  made  as  a  mat;- 
ter  of  course,  and  where  the  motion  Is  sup- 
ported by  other  evidence  than  the  records 
of  quasi  records  of  the  court  If  the  moving 
party  wishes  to  use  the  entry,  when  procur- 
ed, to  affect  the  rights  of  one  not  a  party  to 
the  action,  he  should  be  notified  of  the  mo- 
tion. If  be  does  not  appear  to  have  notice 
of  the  rendition  of  the  Judgment,  nor  of 
the  motion  to  enter  it  nunc  pro  tunc,  he  may 
sometimes  escape  the  effect  of  tbe  entry. 
The  more  usual  practice  is  to  proceed  ex  par- 
te to  order  entries  required  to  complete  the 
record,  especially  where  the  court  acts  solely 
upon  matters  of  record."  Tbe  cases  cited 
by  the  two  learned  authors  are  to  the  effect 
that  wherever  the  rule  prevails,  as  in  this 
state,  that  no  nunc  pro  tunc  entry  can  be 
made  except  from  some  written  memoranda 
upon  tbe  records  or  files  in  tbe  case,  notice 
of  tbe  application  Is  not  required.  Tbese 
remarks  are  applicable  to  cases  where  nunc 
pro  tunc  entries  are  made  after  the  term  of 
final  Judgment. 

But,  secondly,  the  record  entry  at  the  Sep- 
tember term,  1888,  of  the  Madison  circuit 
court,  shows  that  the  report  of  sale  was  fil- 
ed  and  the  cause  continued  for  distribution. 
No  final  Judgment  had  therefore  been  render- 
ed In  tbe  case.  The  case  was  still  pending 
before  the  court,  and  the  parties,  having  been 
theretofore  dniy  summoned  and  brought  in- 
to court,  are  there  for  all  purposes  until  final 
Judgment  That  such  an  action  Is  still  pend- 
ing and  undetermined  after  a  decree  of  par- 
tition and  order  of  sale  bas  been  made  was 
conclusively  announced  by  this  court,  tbrough 
Macfarlane,  J.,  In  case  of  Aull  v.  Day,  138 
Mo.,  loc.  dt  347,  34  S.  W.  678,  wherein  was 
said:  "That  the  first  Judgment  In  partition 
proceedings  is  merely  Interlocutory  has  often 
been  declared  by  this  court,  and  is  so  well 
settled  that  a  citation  of  tbe  cases  Is  deem- 


ed nnuecessary.  But  see  Murray  r.  Tates,  7S 
Mo.  15.  That  such  Interlocutory  Judgmenta, 
made  in  tbe  progress  of  a  cause,  are  always 
under  the  control  of  the  court  until  a  final 
decision  Is  reached,  and  may  be  modified  at 
any  time  to  meet  the  exigencies  that  may 
arise,  Is  equally  well  settled.  Bobb  v.  Ora- 
bam,  supra  (89  Mo.  200,  1  S.  W.  90).  Tbe 
uniform  holding  of  tbis  court  before  tbe  stat- 
ute allowing  an  appeal,  that  an  appeal,  or 
writ  of  error,  from  such  interlocutory  Judg- 
ment, would  not  He,  rests  upon  the  theory 
that  such  Judgment  continues  under  tbe  con- 
trol of  tbe  court  and  is  subject  to  correc- 
tions and  modlficationB.  The  right  to  correct 
and  modify  its  own  orders  'springs  from  tbe 
court's  power  to  control  its  own  action  la 
pending  proceedings,  so  as  to  subserve  tbe 
ends  of  Justice.'  Bryant  v.  Russell,  127  Mo. 
433,  80  S.  W.  107.  Courts  should  not  leave 
tbe  matter  of  controversy  'in  such  a  condi- 
tion that  Its  final  administration  may  be 
wholly  inconsistent  with  equity  and  good 
conscience.'  Shields  v.  Barrow,  17  How. 
(U.  S.)  130,  15  L.  Ed.  15&  See,  also,  Hiles 
T.  Bole,  121  Ma  256,  26  S.  W.  959.  Elliott 
says:  'Until  there  is  an  ultimate  Judgment, 
the  case  Is  not  finally  disposed  of,  Inasmacb 
as  tbe  trial  court  .may  change  its  rulings, 
award  a  venire  de  novo,  grant  a  new  trial, 
or  make  some  such  order,  notwithstanding 
the  fact  that  in  other  rulings  it  may  bare 
clearly  manifested  a  purpose  to  carry  its  rul- 
ings into  the  ultimate  Judgment  or  decree.' 
Elliott,  App.  Proa  i  83.  Black,  in  his  work 
on  Judgments  (section  308),  says:  'An  Inter- 
locutory Judgment  or  decree,  made  in  tbe 
progress  of  a  cause,  is  always  under  tbe  con- 
trol of  tbe  court  until  the  final  decision  of 
the  suit,  and  It  may  be  modified  or  rescinded, 
upon  sufficient  grounds  shown,  at  any  time 
before  final  Judgment  tbough  it  be  after  the 
term  in  which  the  Interlocutory  sentence  was 
given.'"  See,  also,  Olark  v.  Sires,  198  Mo., 
loc.  dt  616,  92  S.  W.  224.  With  the  excep- 
tion of  an  allowance  of  an  attorney's  fee. 
the  last  record  entry  In  the  partition  case, 
prior  to  the  application  for  the  nunc  pro  tunc 
entries,  was  the  record  entry  showing  tbe 
filing  of  the  report  of  sale  and  continuing  the 
cause  for  distribution.  There  was  no  order 
approving  the  sale  and  no  final  Judgment  In 
the  case.  Up  to  a  final  Judgment,  parties 
wbo  have  been  properly  brought  before  the 
court  must  take  cognizance  of  the  different 
steps  and  proceedings  in  tbe  cau8&  Tbis 
proposition  requires  no  citation  of  authority. 
3.  Nor  are  we  Impressed  with  tbe  sugges- 
tion of  counsel  to  the  effect  that,  because 
the  order  of  sale  had  not  been  ^iread  of  rec- 
ord, there  could  be  no  certified  copy  thereof, 
and  hence  no  authority  to  sell.  Tbe  Judge  of 
tbe  court  might  have  prepared  bis  decree 
and  order  of  sale  and  handed  it  to  tbe  cleric 
to  be  spread  of  record,  and  the  cleric  might 
have  made  a  certified  copy  iixereat,  which 
would  have  been  sufficient,  even  before  tbe 
clerk  bad  actually  spread  it  of  record.    Or 
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connael  might  have  prepared  such  decree  and 
order  and  submitted  It  to  the  court,  and  had 
the  court  approve  the  same  and  directed  the 
clerk  to  spread  it  of  record,  which  Is  usually 
done,  and  the  clerk,  having  the  decree  and 
order  thus  prepared  and  on  file  In  the  cause, 
might  have  made  a  certified  copy  thereof  and 
given  it  to  the  sherifC.  Or  the  clerk  himself 
might  have  written  up  the  decree  and  or- 
der, and,  before  spreading  it  upon  the  record, 
given  a  certified  copy  thereof  to  the  sherUf. 
In  either  of  these  cases,  had  such  order 
and  decree  been  afterwards  spread  of  record, 
there  would  be  no  question.  We  do  not  think 
this  point  tenable.  But  furtber  reasons  will 
follow  in  the  succeeding  discussion  of  other 
questions. 

4.  We  reach  now  the  contention  of  the 
plaintiff  that  there  was  no  authority  of  law 
tmder  the  facts  shown  in  the  record  before  us 
to  authorize  the  trial  court  to  have  made 
these  nunc  peo  time  entries  in  1891.  This 
cause  was  tried  at  the  September  term,  1903, 
more  than  12  years  after  the  hearing  upon  the 
application  for  nunc  pro  tunc  entries.  Nor  is 
it  shown  in  this  record  what  evidence  was  be- 
fore the  court  at  the  hearing  of  said  applica- 
tion, but  defendants  argue  that,  because  the 
record  books,  and  fllesy  as  such  files  were 
found  12  years  after  the  hearing,  fall  to  show 
any  entries  or  papers  on  file  upon  which  a 
nunc  pro  tunc  order  could  be  based,  therefore 
there  is  no  foundation  In  law  or  fact  for  such 
nunc  pro  tunc  entries.  We  cannot  sustain 
plaintiffs  contention  for  several  reasons: 
This  judgment  nunc  pro  tunc  is  being  attack- 
ed collaterally.  The  judgment  upon  its  face 
recites  that  the  nunc  pro  tunc  entries  were, 
made  upon  the  proof  made  by  plaintiffs,  "from 
the  minutes  and  records  of  this  court  and  by 
proper  record  evidence,"  and  excludes  the  Idea 
of  being  made  except  upon  the  records,  min- 
utes, and  files  in  the  case.  What  files  In  the 
cause  and  what  minutes  in  the  records  the 
trial  judge  had  before  him  In  1891  does  not 
appear  in  the  present  record.  Nor  does  It  ap- 
pear that  the  files  found  in  1903,  when  this 
case  was  tried,  were  all  the  files  which  were 
tn  existence  in  1891.  The  judgment  recites 
that  the  clerk  from  the  records  and  files  made 
out  a  certified  copy  of  the  order  of  sale.  Can 
these  recitations  in  the  judgment  nunc  pro 
tone  be  attacked  in  the  present  collateral  pro- 
ceedings? We  think  not  The  judgment  upon 
its  face  recites  facts  sufScient  to  authorize  It 
In  McClanahan  v.  Smith,  76  Mo.,  loc.  cit  430, 
where  the  exact  question  was  in  Issue,  we 
Bald:  "The  validity  of  the  nunc  pro  tunc  judg- 
ment cannot  be  assailed  In  this  proceeding,  as 
It  recites  on  Its  face  facts  sufficient  to  author- 
ize It;  but  It  is  well  settled  that  such  a  judg- 
ment cannot  be  made  to  operate  to  the  preju- 
dice of  the  rights  of  third  parties  acquired  in 
good  faith  between  the  time  of  the  rendition 
of  the  original  judgment  and  the  entry  of  the 
judgment  nunc  i»'o  tunc."  In  that  case  a 
third  party,  one  not  a  party  to  the  record,  had 
aojnlred  rights,  between  the  date  of  the  orig- 


inal judgment,  and  the  corrected  judgment  en- 
tered nunc  pro  tunc,  and  It  was  properly  held 
that  he  could  not  be  affected  by  the  subse- 
quent .order.  Again,  in  Harlan  v.  Moore,  132 
Mo.,  loc.  dt  491,  34  B.  W.  71,  we  said:  "But 
li  is  insisted  that  there  was  no  record  or 
memoranda  from  which  the  amendments  could 
have  been  made.  A  sufficient  answer  to  this 
contention  Is  that  the  proceedings  under  which 
the  amendments  were  allowed  were  not  pre- 
served, and  do  not  appear  from  the  record. 
In  such  case  we  must  presume  that  the  court 
had  before  It  all  evidence  necessary  to  justi- 
fy the  amendment"  So  that  we  say  that  it 
it  appears  that  the  court  has  jurisdiction  of 
the  subject-matter  and  of  the  parties,  as 
shown  hi  this  case,  a  nunc  pro  tunc  judgmoit 
cannot  be  attacked  in  a  collateral  proceeding 
on  the  ground  that  there  was  no  evidence  to 
support  it  This  Is  the  ground  of  attadc 
here. 

6.  Bat  beyond  what  we  have  said  in  the 
preceding  paragraph  is  another  question,  1. 
e.,  that  no  final  judgment  tiad  been  entered 
in  this  partition  suit  up  to  the  time  the  apirii- 
catlon  was  made  for  entries  nunc  pro  tunc 
Aull  V.  Day,  supra.  In  the  Aull  Case,  and  by 
the  way  a  Collier  was  a  party  to  that  record, 
the  judgment  of  partition  and  order  of  sale 
were  entered  April  22,  1893.  The  land  was 
sold,  and  report  of  sale  made  at  December 
term,  1898.  The  report  of  sale  was  approved, 
and  deeds  ordered  at  said  term.  Motion  was 
also  filed  to  modify  and  correct  the  judgment 
entered  at  the  previous  term  on  April  22d.  • 
This  motion  was  sustained  by  the  trial  court, 
and  its  action  affirmed  by  this  court  In  ad- 
dition to  what  we  have  already  quoted  from 
the  Anil  Case,  we  add  the  following:  "But 
the  complaint  of  appellants  Is,  not  that  the 
amended  judgment  does  not  correctly  declare 
the  rights  of  the  parties,  but  that  the  first 
judgment  Is  a  final  and  conclusive  adjudica- 
tion of  such  rights,  which  the  courts  had  no 
power  to  change  at  a  subsequent  term.  We 
do  not  take  that  view  of  a  judgment  in  a  par- 
tition suit  which  declares  the  rights  of  the 
parties  and  orders  partition.  Such  judgments 
are  Interlocutory  <xtly,  and  are  under  the  con- 
trol of  the  court  so  long  as  the  proceeding 
remains  undisposed  of.  It  was  said  in  an 
early  case  by  Judge  Scott:  'In  proceedings 
in  partition,  both  at  law  and  In  equity,  there 
are  two  judgments  and  decrees;  the  cme  inter- 
locutory and  the  other  final.'  The  latter  was 
held  to  be  the  principal  judgment  and  until 
it  was  rendered  no  partition  was  made.  The 
former  judgment  only  required  the  partition 
to  be  made.  Oudgell  v.  Mead,  8  Mo.  54,  40 
Am.  Dec.  120.  In  another  case,  after  an  in- 
terlocutory judgment  for  partition  and  an  or- 
der of  sale  had  been  made,  a  party  was  per- 
mitted to  come  m  and  file  an  answer,  setting 
up  an  interest  in  the  pn^erty.  Parkinson  v. 
Caplinger,  66  Mo.  29&  It  Is  true,  in  that  case 
the  application  to  be  made  a  i>arty  was  at  the 
same  term  at  which  the  judgment  was  render- 
ed, but  the  court  said:  'There  is  no  prescribed 
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stage  of  the  proceeding  In  wblch  this  appli- 
cation is  to  be  made.  If  presented  during  the 
pendency  of  the  litigation,  we  thinly  it  is  time- 
ly and  within  the  power  of  the  court  to  pass 
upon  It'  See,  also,  Bobb  t.  Oraham,  89  Mo. 
207, 1  S.  W.  90,  and  cases  cited.  In  a  subse- 
quent case  it  was  held  that  a  failure  to  find 
the  respective  interests  of  the  parties  by  an 
interlocutory  decree  was  not  fatal  to  the  ixro- 
ceedlngs  where  the  Interests  were  declared  in 
the  final  judgment.  Akers  t.  Hobbs,  105  Mo. 
132,  16  S.  W.  682.  •  •  •  We  are  of  the 
opinion  that  the  court  had  the  power  to  cor- 
rect its  erroneous  ruling  at  any  time  before 
the  final  order  of  distribution,  which  in  such 
case  is  the  final  judgment  Hart  v.  Steedman, 
98  Mo.  457,  11  S.  W.  993;  Holloway  r.  HoUo- 
way,  103  Mo.  274,  15  S.  W.  536.  The  judg- 
ment is  affirmed.  All  the  Judges  of  this  divi- 
sion concur." 

There  is  no  doctrine  better  settled  than  the 
one  last  announced  by  Judge  Macfarlane,  L 
e.,  that  the  judgment  of  partition  and  order  of 
sale  Is  but  an  Interlocutory  judgment  and 
that  the  order  of  distribution  is  the  final  judg- 
ment Until  the  final  judgment  is  entered, 
the  case  Is  still  i)endlng,  and  both  the  subject- 
matter  and  the  parties  are  before  the  court 
The  court  has  the  control  of  its  records  and 
judgments  until  final  judgment  Is  entered,  and 
even  then  until  the  close  of  the  term  at  which 
final  judgment  was  entered.  So  that  barring 
nil  other  matters,  with  this  cause  yet  pmding, 
the  trial  court  had  the  right  within  itself  and 
without  suggestion  of  either  party  to  make 
its  record  speak  the  truth.  This  is  one  of 
the  inherent  rights  of  a  court  Not  only  is 
it  a  right  but  a  duty,  when  attention  Is  direct- 
ed to  error  either  of  commission  or  omission. 
Mead  V.  Brown,  65  Mo.  552;  Dawson  v.  Wald- 
heim,  89  Mo.  App.  245;  Saxton  v.  Smith,  50 
Mo.,  loc.  dt  491,  23  Cyc.  861.  In  the  Saxton 
Case,  supra,  it  is  said:  "During  the  progress 
of  a  cause,  and  before  final  judgment,  or  after 
final  judgment,  during  the  same  term,  nunc 
pro  tunc  entries  may  be  made  in  furtherance 
of  justice  to  conform  the  entries  to  the  truth ; 
but  after  the  end  of  the  term  at  which  a  final 
judgment  is  rendered,  no  entry  can  be  made 
altering  the  form  of  the  judgment  unless  the 
facts  appear  of  record,  on  the  minutes  or 
dodcets  of  the  court,  or  from  papers  on  file  to 
authorize  such  change."  In  23  Cyc.  p.  861, 
the  rule  Is  thus  quoted:  "After  the  expira- 
tion of  the  term  at  which  a  judgment  or  de- 
cree was  rendered,  it  is  out  of  the  power  of 
the  court  except  as  allowed  by  statutes,  to 
amend  or  correct  it  In  any  manner  affecting 
the  merits,  although  mere  clerical  mistakes 
may  be  corrected,  especially  If  apparent  on 
the  face  of  the  record.  But  the  rule  against 
amendment  after  the  term  does  not  apply  to 
interlocutory  judgments  or  such  as  remain  in 
fieri,  or  to  on  action  in  that  behalf  taken  with 
the  consent  of  the  parties  concerned  or  at 
their  request  or  where  the  judgment  Is  car- 
ried over  the  term  by  a  motion  to  amend  or 
correct  it  or  a  petition  for  a  rehearing."    So 


that  we  say  that  during  the  pendency  of  the 
suit  it  was  proper  for  the  court  to  amend  Its 
records  and  judgments  to  conform  to  the 
facts,  and,  when  it  does  so,  and  no  appeal  is 
taken  therefrom,  such  judgment  is  In^regna- 
ble  in  a  collateral  proceeding. 

These  conclusions  render  it  unnecessary  to 
go  Into  the  questions  of  adverse  iwsseasion, 
estoppel  in  pais,  etc. 

The  judgment  is  right  and  should  be,  and 
is,  affirmed.    All  concur. 


BAIBD  V.  ORANNISS. 

(Supreme  0>urt  of  Misaonri,  Division  No.  1. 
Dec.  24,  1907.) 

1.  n»Aui>— Actions— BviDBNot—SuFFioiKNCT. 

Evidence  examined,  and  held  not  to  show 
that  defendant  was  guilty  of  deceit,  misrepre- 
sentation, or  concealment  in  the  sale  of  corpo- 
rate stock  to  him  by  plaintiff. 

2.  AppeaLi— Review— Hasiiixss  Bkbob— Ririi- 
iNo  on  Pleading. 

Under  Rev.  St  1899,  §  865  [Ann.  St  190S, 
p.  812],  providing  that  the  Supreme  Oiirt  shall 
not  reverse  except  for  material  error  affecting 
the  merits,  any  error  in  ruling  that  a  petition 
stated  a  cause  In  equity  rather  than  at  law  is 
not  groand  for  revemnl,  where  the  evidence  did 
not  sustain  the  petition  on  either  theory,  and 
the  case  was  disposed  of  on  demurrer  to  plain- 
tilTs  evidence. 

Appeal  from  Circuit  Court  Jackson  Connr 
ty;   A.  P.  Evans,  Judge. 

Action  by  Charles  O.  Baird  against  Charles 
E.  Orannlss.  Judgment  for  defendant  and 
plaintUt  appeals.    Affirmed. 

J.  J.  McClintock,  Jr.,  and  Braley  &  Simp- 
son, for  appellant 

Haff  &  Mldiaels  and  W.  M.  Walker,  for 
respondent,  cited  Crowell  ▼.  Jackson,  53  N. 
J.  Law,  656,  23  AU.  426;  Board  of  C^om'rs 
of  Tippecanoe  <3o.  v.  Reynolds,  44  Ind.  609, 
15  Am.  Rep.  245;  Carpenter  v.  Danforth,  52 
Barb.  (N,  Y.)  581;  Glllett  v.  Bowen  (C.  C.) 
23  Fed.  625:  Deaderick  v.  Wilson,  67  Tenn. 
108;  Perdval  v.  Wright  (1902)  L.  B.  2  Chan. 

421,  71  L.  J.  Ch.  846,  51  W.  Rep.  241,  1  Man- 
son,  17;  Hooker  v.  Steel  Company  et  al.,  215 
111.  444,  74  N.  E.  445,  106  Am.  St  Rep.  170; 
Haarstick  v.  Pox,  9  Utah,  110,  33  Pac.  251; 
Walsh  V.  Gonlden,  130  Mich.  531,  90  N.  W. 
406:  Krumbhaar  v.  Griffiths,  151  Pa.  223, 
25  AU.  64;  Fisher  v.  Budlong,  10  R.  L  525; 
O'Neil  T.  Temes  et  al.,  32  Wash.  528,  73  Pac 
692;  Bloom  y.  Loan  (Company,  152  N.  Y.  114, 
46  N.  E.  166;  Johnson  v.  I.aflin,  103  U.  S. 
SOO,  26  L.  Ed.  532;  Mulvane  v.  O'Brien,  58 
Kan.  468,  49  Pac.  607;  Perry  v.  Pearson,  133 
111.  218,  26  N.  E.  636;  Smith  ▼.  Hurd,  12 
Mete.  371,  46  Am.  Dec.  690;  Sperlng's  Ap- 
peal, 71  PtL.  11,  10  Am.  Rep.  684;  Slee  ▼. 
Bloom,  20  Johns.  660;  Gilbert's  CJase,  L.  R. 
5  Ch.  App.  669;  Grant  v.  Attrill  (C.  C)  11 
Fed.  468;  Trisconi  v.  Winship,  43  La.  Ann. 
46,  48,  9  South.  29,  26  Am.  St  Rep.  175;  (}ou- 
verse  v.  United  Shoe  Mach.  Co.,  186  Mass. 

422,  70  N.  E.  444;  Strong  v.  Outterres,  6  Of- 
ficial Gasette,  72  (Sup.  Ct  Phil.  Is.,  1907); 
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Cook  on  Corporations  (4th  Ed.)  S8  320,  360 
(1898);  Clark  on  Corporations,  f  213;  Taylor 
on  Private  Corporations  (6th  Ed.)  i  895;  Mor- 
Bwetz  on  Private  Corporations,  pp.  665,  537; 
Elliott  on  Private  Corporations  (3d  Bd.)  g 
6027;  21  A.  &  B.  Encyc.  of  Law  (2d  Ed.)  808; 
10  (^c.  796;  Helllwell  on  Stocks  and  Stock- 
holders, }  181;  Beach  on  Private  Corpora- 
tions, St  614,  646;  Wll^s,  Corporation  Cases, 
K>.  1706,  1707,  1791;  State  ex  rel.  Doyle  v. 
Laughlln,  53  Mo.  App.  542;  Rev.  St.  Mo. 
1899,  g  9Ge  [Ann.  St.  1906,  p.  862];  Bank  v. 
Lanier,  11  Wall.  869,  20  L.  Bd.  172. 

VALLIANT,  P.  J.  Defendant,  through  a 
broker  in  Kansas  City,  purchased  of  plain- 
tiff 170  shares  of  stock  in  a  corporation  call- 
ed the  "Missouri  &  Louisiana  Tellow  Pine 
Company"  for  which  he  paid  $12S  a  share. 
The  plaintiff  now  claims  that  he  was  over- 
reached in  the  transaction;  that  the  stock 
was  at  that  time  really  worth  $187  a  sliare, 
and  that  the  defendant's  relation  to  the 
plaintiff  and  to  the  corporation  was  snch 
that  he  owed  the  duty  to  plaintiff  to  inform 
him  of  the  facts  that  influenced  the  value; 
that  the  difference  between  the  price  paid 
and  the  real  value  of  the  stock  was  $10,591, 
for  which  with  Interest  and  costs  the  peti- 
tion prays  judgment.  The  statements  In  the 
petition,  as  constituting  the  plaintiff's  com- 
plaint, leave  it  tn  some  doubt  as  to  whether 
this  is  a  suit  in  equity  to  charge  the  defend- 
ant as  an  officer  of  the  corporation  tat  a 
breach  of  his  trust,  or  an  action  at  law  for 
deceit  and  misrepresentation.  The  i>etltlon 
states  that  the  defendant  was  the  president 
and  general  manager  of  the  corporation,  and 
for  that  reason  was  the  "trustee  and  agent" 
of  the'  plaintiff  in  relation  to  his  stock,  yet 
in  violation  of  that  duty  bought  the  stock 
for  less  than  it  was  worth,  without  giving 
plaintiff  information  of  certain  material 
facts  that  defendant  as  president  and  general 
manager  knew.  The  petition  also  alleged 
that  defendant  had  in  conversation  promised 
that  he  would  give  the  plaintiff  all  news  and 
information  relative  to  the  Pine  Company  af- 
fecting the  value  of  the  stock;  that  plain- 
tiff "was  relying  entirely  upon  said  promise 
made  to  him  by  defendant  and  the  informa- 
tion which  he  was  to  receive  from  said  de- 
fendant, and  which  by  reason  of  the  facts 
aforesaid  the  defendant  owed  this  plaintiff." 
The  plaintiff  resided  in  Philadelphia;  de- 
fendant. In  Kansas  City,  where  the  corpora- 
tion was  domiciled.  Whilst  the  terms  wrong- 
fnlly  and  fraudulently  are  applied  to  defend- 
ant's acts,  and  "deceit,  concealments,  and 
misrepresentations"  are  charged  in  an  ab- 
stract way,  yet  the  only  allegation  as  of  a 
misrepresentation  of  a  fact  is  that  In  the 
first  letter  of  the  broker  opening  the  negotia- 
tions that  ended  in  a  sale  of  the  stock  It  was 
said  the  stock  was  "slow  sale."  The  grava- 
men of  the  complaint  is  that  defendant  fail- 
ed to  communicate  to  plaintiff  material  facts 
affecting  the  value  of  the  stock.    The  sum  of 


the  whole  case  made  by  the  petition  Is  that 
the  defendant,  being  the  president  and  gen- 
eral manager  of  the  corporation,  well  know- 
ing that  negotiations  were  on  foot  which 
were  likely  to  lead  to  an  advantageous  sale 
of  the  corporation's  property,  without  com- 
municating that  fact  to  the  plaintiff,  em- 
ployed a  broker  to  open  negotiations  with 
him  for  the  purchase  of  his  stock,  which  ne- 
gotiations ended  In  a  sale  by  plaintiff  to  de- 
fendant for  $126  a  share,  plaintiff  not  then 
knowing  for  whom  the  broker  was  acting, 
when  in  fact  the  stock  at  the  date  of  the  sale 
was  really  worth  $187  a  share.  In  addition 
to  the  above  Is  the  allegation  that  the  de- 
fendant promised  the  plaintiff  to  keep  him 
informed  of  everything  affecting  the  value 
of  the  stock.  The  answer  was  a  general  de- 
nial. When  the  cause  was  ready  for  trial, 
there  was  a  difference  of  opinion  between 
the  counsel  as  to  whether  it  was  an  action  at 
law  or  a  suit  in  equity,  the  counsel  for  plain- 
tiff contending  that  It  was  an  action  at  law, 
and  demanded  a  jury  trial,  counsel  for  de- 
fendant that  it  was  a  suit  in  equity.  Ttie 
court  construed  it  to  be  a  suit  in  equity,  and 
tried  it  as  such.  At  the  close  of  the  plain- 
tiff's case  the  defendant  demurred  to  the  evi- 
dence, which  demurrer  the  conrt  sustained, 
and  rendered  judgment  for  defendant,  from 
which  judgment  the  plaintiff  has  appealed. 
1.  As  the  plaintiff  In  his  petition  has  mixed 
bis  facts  on  which  he  seems  to  have  predi- 
cated a  claim  against  the  defendant  on  the 
theory  that  he  was  a  trustee  who  had  been 
unfaithful  to  his  trust  with  facts  on  which 
he  seems  to  base  a  cause  of  acti(Ki  for  fraud 
and  deceit.  It  will  be  necessary  for  us  to  sep- 
arate the  two  classes  of  facts,  and  see  if  the 
plaintiff  has  a  just  cause  of  complaint  on 
both  or  either  groimd.  In  so  far  as  the 
plaintiff's  claim  rests  on  the  theory  that  the 
defendant  has  t>een  unfaithful  to  his  trust 
as  an  officer  of  the  corporation,  it  is  upon 
the  allegation  that  the  defendant  was  the 
president  and  general  manager  of  the  cor- 
poration, that  as  such  he  knew  its  affairs, 
that  he  bought  the  stock  through  a  broker 
without  disclosing  to  the  plaintiff  who  the 
purchaser  was  and  without  giving  him  in- 
formation that  negotiations  were  on  foot 
whi<di  it  was  expected  would  result  in  an 
advantageous  sale  of  the  property  of  the  cor- 
poration. Asanming  those  allegatlona  to  be 
true,  do  they  make  out  a  case  of  betrayal  of 
trust  for  which  the  defendant  can  be  held 
to  account?  We  are  leaving  for  the  present 
out  of  view  whatever  there  may  be  in  the 
case  to  support  the  charge  of  fraud  and  de- 
ceit, and  are  viewing  the  defendant's  acts  as 
an  officer  of  the  corporation  in  relation  to  his 
dealings  with  an  individual  stockboider  for 
the  purchase  of  his  stock.  If  the  president 
of  a  corporation  Is  a  trustee  for  each  indivld- 
nal  stockholder  In  the  sense  and  to  the  ex- 
tent that  he  is  bound  to  keep  each  stock- 
boider Informed  of  everything  in  existence  or 
in  prospect  that  would  affect  the  market  val- 
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ae  of  bis  stock  or  influence  the  stockholder 
In  negotiating  a  sale  of  his  individual  hold- 
ing, then  this  petition  states  a  cause  against 
the  defendant  as  an  unfaithful  trustee. 
There  is  no  question  bat  what  the  officer  of 
a  corporation  is  a  trustee  for  the  corporaticm 
in  the  management  of  Its  affairs,  and  in  that 
sense  be  is  indirectly  a  trustee  for  the  stock- 
holders in  general,  but  that  Is  not  the  point 
in  this  case.  Was  the  defendant,  because 
be  was  president  and  general  manager,  in 
such  a  trust  relation  to  the  plaintiff  that  he 
could  not  buy  the  stock  without  first  giving 
him  all  the  information  be  had  that  would 
influence  its  market  value?  If  there  has  been 
any  direct  decision  of  this  question  in  this 
state,  it  has  not  been  brought  to  our  notice, 
and,  in  view  of  the  research  and  Industry 
shown  In  the  briefs,  we  are  satisfied  that  If 
any  snch  decision  existed  it  would  have  been 
found  by  the  counsel.  That  no  such  trust 
relation  exists  has  been  often  declared  In 
the  courts  of  other  states,  as  by  reference 
to  the  list  of  cases  cited  in  tlie  brief  for  re- 
spondent, which  will  be  printed  with  this 
report,  will  appear.  But  Interesting  as  that 
question  is,  do  we  not  feel  Justified  in  decid- 
ing It  in  this  case,  because  on  a  review  of 
all  the  evidence  bearing  on  this  as  well  as 
on  the  question  of  fraud  and  deceit,  which 
evidence  will  be  summarized  In  the  next  suc- 
ceeding paragraph,  we  are  satisfied  that,  if 
the  allegations  of  the  petition  aiming  to 
charge  the  defendant  'with  a  breach  of  his 
duty  as  officer  of  the  corporation  to  a  stock- 
holder are  sufficient  to  call  him  to  account, 
the  proof  does  not  sustain  the  allegations. 
2.  We  oome  now  to  the  charge  that  the 
defendant  was  guilty  of  fraud  and  deceit 
The  petition  alleges  that  the  plaintiff,  be- 
cause of  bis  residence  In  Philadelphia,  had 
no  personal  knowledge  of  the  pine  lands  own- 
ed by  the  corporation  in  Louisiana,  "but  be- 
ing acquainted  with  defendant,  obtained  all 
his  Information  as  to  the  value  of  the  stock 
from  time  to  time  from  the  defendant." 
Then  the  petition  states:  "PlalntlfF  farther 
states  that  as  such  president  and  general 
manager  the  defendant  had  always  led  the 
plaintiff  to  believe  In  his  personal  conversa- 
tions with  plalntlfl!,  and  promised  that  be,  the 
defendant,  would  afford  and  give  the  plain- 
tiff any  and  all  news  and  Information  rela- 
tive to  said  Pine  Company,  and  the  value  of 
Its  stock  and  assets,  and  that  this  plaintiff, 
relying  upon  said  promises  and  the  previ- 
ous course  of  the  relations  and  negotiations 
which  he  had  bad  with  the  defendant,  and 
relying  upon  the  fact  that  the  defendant  was 
both  president  and  general  manager  of  said 
company,  was  led  to  believe  that  when  any- 
thing occurred  which  would  likely  Increase 
the  value  of  plaintiff's  stock,  or  the  value  of 
the  assets  of  the  company,  that  he  would 
be  promptly  informed  of  such  fact  by  the 
defendant  herein.  And  plaintiff  further  al- 
leges that  by  reason  of  said  promises  and  the 
previous  negotiations  and  understandings  be- 


tween the  plaintiff  and  defendant,  and  by 
reason  of  the  aforesaid  facts  and  said  of- 
flclal  positions  which  the  defendant  had  In 
said  company,  that  said  defendant  became  a 
trustee  and  agent  and  owed  the  duty  of  tma- 
tee  and  agent  toward  this  plaintiff  in  rela- 
tion to  said  stock."  Then  after  stating  that 
negotiations  were  itending  for  the  sale  of  the 
company's  property,  which  ended  in  the  sale 
on  April  25,  1902,  the  petition  says:  "All  of 
which  facts  were  known  to  the  def^idant, 
and  were  unknown  to  the  plaintiff,  as  the 
plaintiff  was  relying  entirely  upon  the  said 
promise  made  to  him  by  defendant  and  tbe 
information  which  he  was  to  receive  fnMn 
the  said  defendant,  and  which  by  reason  of 
the  facts  aforesaid  the  defendant  owed  this 
plaintiff."  The  substance  of  these  allegations 
Is  that  the  defendant  from  his  position  as 
president  and  general  manager  knew  these 
facts,  and  it  became  his  duty  to  inform  the 
plaintiff  because  he  promised  to  do  sa  The 
petition  refers  in  general  terms  to  "personal 
conversations"  and  "the  previous  course  of 
the  relations  and  negotiations,"  but  specifies 
nothing  under  those  heads. 

Tbe  evidence  for  the  plaintiff  tended  to 
prove  as  follows:  The  Missouri  &  Louisiana 
Yellow  Pine  Company  was  Incorporated  In 
this  state  in  1886,  with  an  authorized  capital 
stock  of  $160,000,  the  par  value  of  tbe  stock 
was  $100  per  share,  and  it  was  all  issued 
except  $15,000.  The  plaintiff  was  one  of  the 
original  subscribers,  and  he  owned  170  shares. 
The  property  of  the  company  consisted  of  28,- 
330  acres  of  yellow  pine  laud  in  Louisiana. 
In  18&7  the  corporation  made  a  contract  with 
tbe  Central  Goal  Se  Coke  Company,  by  which 
the  latter  was  to  cut  timber  off  this  land, 
paying  therefor  $1.50  per  1000  feet  That 
rate  was  to  last  for  two  years,  and  at  the 
end  of  every  two  years  the  parties  were  to 
agree  on  a  price  for  the  next  ensuing  two 
years,  and  if  they  could  not  agree  they  were 
to  arbitrate.  The  company  paid  dividends 
at  tbe  rate  of  $1.50  to  $2  per  share  i>er  month. 
Plaintiff  up  to  tbe  time  he  sold  his  stock 
had  received  58  per  cent  dividends  on  it  It 
was  after  the  original  contract  with  the  Ooal 
&  Coke  Company  that  the  defendant  became 
the  president  and  general  manager.  He  held 
those  positions  during  the  time  covered  by 
this  controversy.  Plaintiff  had  been  in  Kan- 
sas City  several  times,  had  attended  two  of 
the  stockholders'  annnal  meetings,  and  had 
been  acquainted  with  the  defendant  several 
years.  Letters  running  over  a  period  from 
November  20,  IBOl,  to  January  80,  1902,  pass- 
ed between  plaintiff  and  defendant  Novem- 
ber 20,  1901,  plaintiff  wrote  to  defendant  re- 
ferring to  tbe  diminution  of  dividends  late- 
ly, and  asking  why.  Defendant  answered 
November  22d,  explaining  the  cause.  Jan- 
uary 20,  1902,  plaintiff  wrote  saggesting  that 
It  was  defendant's  duty  to  Insist  <m  a  higher 
price  from  the  Coal  &  Coke  Company  when 
the  time  came  to  fix  the  price  for  another  two 
years,  and  asking  defendant  why  a  million 
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feet  of  lamber  had  been  given  free  to  tbe 
Ooal  &  Coke  Company.  To  this  defendant 
replied  that  the  gift  of  the  million  feet  was 
before  defendant's  connection  with  the  com- 
pany, but  that  it  was  given  as  bonus  to  in- 
duce the  Coal  &  Coke  Company  to  locate  its 
plant  on  the  Pine  Company's  property.  Then, 
as  to  the  Increased  price  to  be  demanded 
of  the  Coal  &  C(^e  Company,  defendant 
wrote:  "The  subject  of  Increasing  the  rate 
of  stumpage  with  the  Central  Coal  A  Coke 
Company,  has  never  been  lost  sight  of,  and 
if  you  will  read  the  contract  careful^,  of 
which  you  have  a  copy,  you  will  see  that  Id 
case  the  price  of  stumpage  should  go  down 
we  might  have,  if  we  raise  the  question,  to 
accept  a  reduced.  Instead  of  an  increased, 
inrice.  These  conditions  prevailed  up  to  six 
montbs  ago.  We  are  now,  however,  negotiat- 
ing for  a  change  of  price,  and  same  will, 
without  question,  be  a  substantial  increase. 
In  connection  with  the  whole  matter  It  should 
be  borne  in  mind  that  timber  land  In  our 
vicinity,  which  was  selling  at  the  time  these 
contracts  were  made  for  ^  and  $6  an  acre, 
are  now  worth  anywhere  from  $12  to  |1S. 
The  sale  of  this  stumpage  Is  like  the  sale  of 
any  other  property  (real  estate,  for  Instance) 
and  if  the  sale  was  made  half  a  dozen  years 
ago  at  $6  we  could  not  reasonably  expect, 
because  there  has  been  Increase  in  values, 
that  the  purchasers  would  voluntarily  come 
forward  and  pay  twice  what  they  agreed  to. 
I  am  very  anxious  at  all  times  to  answer  any 
questions  you  propound,  and  shall  be  glad 
also  to  act  upon  suggestions."  January  29, 
1902,  defendant  wrote  to  plaintiff  a  long  let- 
ter, full  of  detail  and  very  encouraging  as 
to  the  prospect  of  getting  a  better  price  from 
the  Coal  &  Coke  Company.  He  said:  "I  be- 
lieve we  will  be  able  to  secure  from  the  Cen- 
tral Goal  &  Coke  Company  a  substantial  In- 
crease for  stumpage  during  the  next  two 
years."  On  January  30th  he  wrote  again,  in 
which  he  said:  "We  will  not  have  to  wait 
until  the  June  period  in  order  to  readjust  the 
price  of  stumpage  for  the  coming  two  years. 
Mr.  Keith  Is  now  Bast,  but  is  expected  to 
return  In  a  we^  or  ten  days,  and  I  fully 
expect  on  his  arrival  to  consummate  a  con- 
tract which  has  already  been  commenced, 
which  will  give  us  an  increase  of  price.  At 
present  I  cannot  state  Just  the  amount  but 
hope  it  win  be  a  very  considerable  amount" 
Plaintiff  was  in  correspondence  With  a  firm 
of  brokers  In  Kansas  City  as  early  as  June, 
1901,  with  reference  to  the  sale  of  bis  stock 
at  $125  a  share.  These  brokers  had  tried  to 
sell  It  at  that  price,  but  had  no  offer.  April 
8, 1902,  the  brokers  through  whom  the  defend- 
ant purchased  wrote  to  plaintiff,  telling  him 
they  had  a  customer  who  wished  to  buy  some 
stock  of  this  company,  offering  him  $116  per 
share  for  his  stock.  April  10th  plaintiff  re- 
plied that  he  would  sell  at  $12S,  not  less. 
April  16th  brokers  wrote  that,  "subject  to 
filling  your  order,"  would  take  the  stock  at 
price  offered.   April  19th  plaintiff  telegraphed 


broker:  "Accept  your  offer  of  $125  for  170 
shares  Missouri  and  Louisiana  Yellow  Pine; 
Wire  instructions  as  to  the  shipment."  On 
same  day  brokers  answered  by  telegraph: 
"Cannot  give  definite  answer  about  using 
stock  until  next  week."  April  21st  broker 
telegraphed  plaintiff:  "Ship  us  Missouri  and 
Louisiana  Yellow  Pine  Co.  stock  with  draft 
attached  as  per  your  telegram  of  nineteenth." 
April  22d  plaintiff  telegraphed  brokers  that 
he  had  forwarded  the  stock  with  draft  at- 
tached. The  stock  arrived  In  Kansas  Cityt 
and  was  delivered  to  the  brokers,  who  paid 
the  drafts  attached  April  26th.  Ail  the  nego- 
tiations between  the  defendant  as  president 
and  general  manager  of  the  Missouri  &  Lou- 
isiana Yellow  Pine  Company  and  the  presl- 
;  dent  of  the  Coal  &  Coke  Company  up  to  April 
22d  had  been  in  reference  to  an  Increased 
stumpage  contract,  but  on  that  day  defendant 
received  a  letter  from  the  president  of  the 
Coal  A  Coke  Company,  offering  to  buy  the 
land  of  defendant's  corporation  for  $15  per 
acre.  Because  of  the  difficulty  in  getting  the 
directors  together  in  a  meeting,  this  offer 
was  not  acted  on  until  May  6th,  when  the 
board  met  and  accepted  it  Tlie  sale  of  the 
land  at  that  price  made  the  stock  worth 
$178  a  share. 

There  was  no  evidence  to  sustain  the  state- 
ment In  the  petition  that  the  defendant  prom- 
ised that  he  would  "give  the  plaintiff  any  and 
all  news  and  information  relative  to  said 
Pine  Company,  and  the  value  of  its  stock  and 
assets,"  on  which  promise  the  petition  says 
the  plaintiff  "relied  entirely"  In  this  business. 
Appellant  in  his  brief  says:  "The  whole  ten- 
or of  Mr.  Orannlss'  letters,  as  printed  in  the 
abstract  of  the  record  on  pages  22  to  25,  In- 
clusive, is  to  the  effect'  that  if  anything  oc- 
curred to  affect  the  company,  Mr.  Orannlss 
would  be  only  too  glad  to  advise  the  plaintiff." 
Those  letters  were  written  in  answer  to  let- 
ters from  the  plaintiff,  and  were  straightfor- 
ward answers  to  his  questions.  The  only 
words  in  any  of  them  that  could  be  construed 
into  a  promise  were  in  the  closing  sentence  of 
the  letter  of  January  23d — "I  am  very  anx- 
ious at  all  times  to  answer  any  questions  you 
propound,  and  shall  be  glad  also  to  act  upon 
suggestions."  That  was  no  promise  to  volun- 
teer information,  but  only  to  answer  his  ques- 
tions. Besides,  nothing  definite  had  occurred 
between  the  date  of  the  last  letter  and  April 
22d,  when  the  written  proposal  of  the  Coal  & 
Coke  Company  was  received.  There  was  tes- 
timony to  the  effect  that  in  a  conversation 
held  a  short  time  before  April  22d  between 
the  defendant,  representing  the  Pine  Com- 
pany, and  Mr.  Keith  and  Mr.  Perry,  repre- 
senting the  Coal  Company,  in  which  the  de- 
fendant was  insisting  on  a  stumpage  price  of 
$2.26  per  1,000  which  the  others  would  not 
agree  to,  an  oral  offer  was  made  to  buy  the 
land  at  $15  an  acre,  or  pay  $1.76  per  1,000 
stumpage,  but  nothing  was  agreed  on.  No 
written  offer  was  made  until  April  22d,  and 
that  was  not  accepted  until  thA,meetlDg|  of 
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the'  board  of  directors  May  Bttu  befendant 
being  called  as  a  witness  for  plalntifT  testi- 
fied tbat  as  soon  as  he  received  the  written 
proposal  he  notified  the  directors  of  its  re- 
ceipt, but  did  not  notify  any  of  the  other 
stockholders.  When  asked  why  he  did  not 
notify  the  plalntifT,  he  said  plaintiff  had  then 
ceased  to  be  a  stockholder. 

It  is  argued  for  plaintiff  that  defendant 
maneutered  to  delay  the  closing  of  the  sale 
of  the  stock  until  the  letter  of  April  22d  had 
been  received.  But  the  evidence  does  not 
bear  out  tbat  argument  The  plalntifTs  tele- 
gram to  defendant's  brokers  accepting  their 
ofter  of  |125  a  share,  "subject  to  filling  your 
order,"  was  April  19tta,  and  on  the  same  day 
the  brokers  replied  by  telegram,  "Cannot  give 
definite  answer  about  using  stock  until  next 
week."  In  explanation  of  this,  one  of  the 
brokers,  a  witness  for  plaintiff,  testified  that 
the  lOtb  was  Saturday,  Mr.  Orannlss  was  out 
of  the  city,  did  not  return  until  Mmiday, 
which  was  as  soon  as  they  could  learn  defi- 
nitely whether  be  was  willing  to  pay  that 
price.  As  soon  as  they  saw  him,  they  sent 
the  telegram  of  April  2lBt,  which  closed  the 
trade.  We  do  not  find  any  evidence  that 
tends  to  show  that  the  defendant  ever  mis- 
represented any  fact,  or  even  withheld  infor- 
mation of  any  material  fact  The  conversa- 
tions he  held  with  Mr.  Keith  or  Mr.  Perry 
were  only  proposals  pro  and  con,  binding  on 
neither  until  agreed  to  in  legal  form.  The 
proposal  even  in  the  letter  of  April  22d  coald 
have  been  withdrawn  at  any  time  before  it 
was  accepted  by  the  board  of  directors. 
Whether  he  was  under  obligation  or  not  to 
give  the  plalntifT  Information  he  did,  in  an- 
swer to  every  letter,  give  Information  of 
every  material  thing  that  had  occurred,  and 
had  even  gone  farther  and  given  his  opinion 
that  the  negotiations  looked  very  favorable  to 
a  considerable  advance  in  the  price  they  would 
get  for  their  timber.  The  contract  for  the 
sale  of  the  stock  was  concluded  April  21st, 
what  the  brokers  telegraphed  the  plalntifT  to 
ship  the  stock  with  draft  attached,  which  he 
promptly  did.  If  the  draft  bad  been  dishon- 
ored, the  brokers  or  the  defendant,  their  un- 
disclosed principal,  would  have  been  liable 
for  a  breach  of  the  contract  The  evidence 
does  not  sustain  the  plaintiff  in  his  statement 
that  he  relied  entirely  on  the  promise  of  the 
defendant  to  give  him  information.  He  had 
been  in  correspondence  with  a  firm  of  brokers 
in  Kansas  City,  with  whom  the  defendant 
bad  no  connection,  and  had  authorized  them 
to  sell  this  stock  for  him  at  the  very  price  be 
sold  it  to  defendant,  and  those  brokers  bad 
been  trying  in  vain  for  months  to  sell  it  Ref- 
erence Is  made  to  the  statement  in  the  bro> 
ker's  letter  of  April  8th,  in  relation  to  the 
stock,  "there  has  not  been  much  trading  In  it 
and  it  is  rather  a  Blow  matter,"  as  if  that 
was  a  misrepresentation;  but  the  evidence 
shows  It  was  true,  there  had  been  no  recent 
sales,  and  the  plaintiff  himself  knew  by  his 
correspondence  with  his  brokers  that  it  was 


a  slow  matter  to  sell  the  stock.  There  Is 
nothing  in  the  evidence  to  sustain  the  charge 
of  deceit  and  misrepresentation. 

8.  Whether  the  plalntifTs  petition  states  a 
cause  In  equity  or  at  law  it  is  immaterial  xutr 
der  the  evidence  adduced,  because  since  tbe- 
case  was  disposed  of  on  demurrer  to  the  plain- 
tiflTs  evidence  the  result  is  the  same  as  If  a 
Jury  had  been  impaneled.  The  evidence  did 
not  sustain  the  plaintiff's  case  on  either  theory. 
We  should  not  reverse  a  judgment,  unless  er- 
ror was  committed  materially  affecting  the 
merits  of  the  action.  Section  865,  Bev.  St 
1889  [Ann.  St  1906,  p.  812] ;  Ward  v.  Qain- 
livln,  65  Mo.  4S3 ;  Redman  v.  Adams,  165  Ma 
71,  65  S.  W.  300. 

Tbe  Judgment  is  aflSrmed.    All  concur. 


STATE  ez  rel.  WATLAND  r.  HEBBINQ. 

(Supreme   Court  of  Missonri,   Division  No.    & 
Dec.  24,  1907.) 

1.  Statutes— TiTLB—BzPBKSBioN  or  Subject 
OF  Act. 

Rev.  St  1899,  |  7028  [Ann.  St  1906,  p. 
3418],  relating  to  filling  by  ^ubenuctorial  ap- 
pointment vacancies  occurring  in  elective  offices, 
which  was  originally  a  portion  of  the  bill  en- 
titled "An  act  to  amend  and  revise  chanter  2, 
title  2,  of  tbe  General  Statutes  of  Miaaoart 
concerning  popular  elections,"  is  not  unconsti- 
tutional on  the  ground  that  the  subject  of  tbe 
bill  is  not  clearly  expressed  in  its  title,  since 
there  is  an  obvious  connection  and  congruity  be- 
tween the  idea  expressed  in  the  title  and  the 
subject  of  the  amendment 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  H  188,  IM] 

2.  Same  — Enactubnt  — Past    or    Revised 
Bill. 

Though  the  section  made  a  radical  change, 
it  is  not  unconstitutional  as  being  first  enacted 
as  a  part  of  a  revised  bill  covering  the  whole- 
subject  of  popular  elections  and  filling  vacan- 
cies, notwithstanding  Const  8irt  4,  |  41  [Ann. 
St  1906,  p.  192],  requiring  all  statute  laws  of 
a  general  nature  to  be  revised,  digested,  and 
promulgated  every  10  years,  since  a  revised  bill 
is  passed  with  all  the  formality  of  any  other 
bill. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  {  216.] 

3.  Same- Method  of  Akbrdhent. 

That  sectifHi,  and  section  9267  [Ann.  St 
1906,  p.  4258],  relating  to  the  term  of  office  of 
collectors  01  revenue,  are  not  unconstitutional, 
because  the  acts  in  which  those  amendments  ap- 
peared for  the  first  time  merely  set  forth  the 
statute  as  amended  without  also  setting  out  thi> 
words  stricken  out  and  the  new  words  inserted, 
notwithstanding  Const  art  4,  i  34  [Ann.  St 
1906,  p.  189],  relating  to  amendment  of  acts, 
which  provides  that  the  words  stricken  oat  and 
those  inserted  in  lieu  thereof,  together  with  the 
act  or  section  amended,  shall  be  set  forth  as 
amended,  since  the  object  of  the  oonstitutioDnl 
provision  was  merely  to  require  the  act  (»  sec- 
tion as  amended  to  be  set  forth  in  full,  to  pre- 
vent  inconvenience  and  confusion. 

VESA.  Note.— For  cases  in  point,  see  Cent  IHg. 
vol.  44,  Statutes.  {  206.] 

4.  WOKDB  AND   PHBABXa— "VAOANOT." 

The  word  "vacancy"  has  no  technical 
meaning,  but  must  be  understood  with  reference 
to  the  context  in  which  it  is  found. 

[^.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7254-72t»,  7826.] 
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6.  OmcKBS  —  Vacancibs  —  Term  —  CJohbti- 
TunoRAL  PwjvisioNs— Construction. 

Const,  art.  5*  J  H  [Ann.  St.  1906,  p.  208], 
providing  that  when  any  office  becomes  Tacant, 
the  Governor,  unless  otherwise  provided  by  law, 
shall  appoint  a  person  to  fill  snch  vacancy,  who 
shall  continue  In  office  until  a  aoccessor  has 
been  elected  or  appointed  and  qaalifled,  means 
that  the  appointee  shall  hold  the  office  nntil 
the  end  of  tne  tain  in  which  the  vacancy  occurs, 
and  thereafter  until  everything  required  by  law 
to  give  title  to  the  office  to  another  person,  has 
been  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dln. 
▼ol.  37,  Officers,  f  8a] 
C  Taxation— OoixECTOB   as    Revknub— Va- 

CANCII&— Tkbm   of  Officii— Constitution - 

AUTT  OF  STATUTOBT  PBOVIBIONS. 

The  Constitution  makes  no  provision  for  a 
collector  of  revenue,  but  artide  9,  i  14  [Ann. 
St.  1906.  p.  2641,  provides  that,  except  as  other- 
wise directed,  the  General  Assembly  shall  pro- 
vide for  such  additional  county  officers  as  may 
be  required,  and  that  their  terms  of  office  shall 
be  prescribed  by  law,  but  not  to  exceed  four 
yeara  Rev.  St  1899,  i  9203,  as  amended  by 
liwB  1905,  p.  272  [Ann.  St  1906.  p.  4236],  pro- 
vides for  the  election  of  a  county  collector  of 
revenue  in  1806.  and  every  four  years  there- 
aftw.  to  bold  office  for  four  years,  and  until 
his  successor  is  duly  elected  and  qualified.  Sec- 
tion 7028  [page  3418]  provides  that  any  vacancy 
in  offices  originally  filled  by  election,  with  cer- 
tain irrelevant  exceptions,  shall  be  filled  by  ap- 
pointment by  the  Governor,  the  appointee  to 
continue  in  office  until  the  first  Monday  in 
January  following  the  first  ensuing  general  elec- 
tion at  which  a  person  shall  be  elected  for  the 
unexpired  portion  of  the  term,  or  for  the  en- 
suing r^ular  term,  as  the  case  may  be,  and 
shall  enter  upon  his  duties  on  the  first  Monday 
in  January  following  the  election :  provided 
that  when  the  term  to  be  filled  begins  on  any 
other  day  the  appointee  shall  hold  office  nntil 
such  other  date.  HeU,  that  section  7028  [page 
3418]  is  not  unconstitntional,  but  its  enactment 
was  authorized  by  Const,  art  9,  8  14  [page  264]. 
[ESd.  Note.— For  cases  in  point  see  Cent.  Dig. 
▼ol.  45,  Taxation,  {  101&] 

7.  Sams— TniM— Statutory  Provisions. 

There  is  no  other  provision  authorizing  the 
election  of  a  collector  of  revenue  to  fill  an  un- 
expired term.  Rev.  St  1809,  §  026T  [Ann.  St 
1906>  p.  4258],  provides  that  the  collector's  of- 
fice shall  expire  on  the  first  Monday  in  March 
of  the  year  in  which  he  must  make  his  final 
settlement  for  the  tax  book  to  be  collected  by 
him.  Section  9247  [page  4249]  requires  him  to 
return  bis  delinquent  list  and  back-tax  book  and 
settle  his  accounts  at  a  term  of  the  county  court 
to  be  held  on  the  first  Monday  in  March.  Beld, 
that  the  term  of  a  collector  appointed  by  the 
Governor  in  April,  1906.  to  fill  a  vacancy  would 
expire  on  the  first  Monday  in  March,  1907,  the 
year  following  his  successor's  election,  and  the 
successor,  whether  elected  for  an  unexpired  or  a 
full  term,  could  not  claim  the  office  until  that 
time,  for  otherwise  his  term  would  exceed  four 
years  and  would  constitute  a  violation  of  the 
express  provision  of  Const  art  9,  {  14  [page 

[Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  |  1032.] 

8.  Officers— Ftluno  Vacancies  in  Office 
— OowawT unow Ai,    Provisions— Conbtruc- 

TION. 

Const  art.  6.  8  11  [Ann.  St  1006,  p.  208], 
providing  that  when  an  office  becomes  vacant, 
the  Governor,  unless  otherwise  provided  by  law, 
shall  appoint  a  ^person  to  fill  the  vacancy,  who 
shall  continue  in  office  until  a  successor  has 
been  elected  or  appointed  and  has  legally  quali- 
fied, was  intended  merely  to  prevent  vacancies 
in  office,  and  to  provide  a  method  for  filling 
them  when  no  other  provision  is  made  by  law ; 


hence  It  does  not  prevent  the  Legislature  from 
declaring,  when  a  vacancy  exists,  how  it  shall 
be  filled,  or  the  term  of  the  person  who  shall 
fill  it  and  it  is  not  violated  by  Rev.  St  1800, 
88  7028,  9267  [Ann.  St.  1906,  pp.  3418,  4258]. 
9i  Same— Term— Lcoislative  Oonstbuotion. 
By  legislative  construction,  the  constitu- 
tional provision  has  been  construed  to  iiermit 
the  Le^slature  to  prescribe  the  term  of  persons 
ai>pointed  to  fill  vacancies,  as  well  as  to  deter- 
mine the  method  of  appointment. 

10.  Statutes— Oonstbuotion  —  Legislative 
Construction. 

Though  courts  are  not  bound  to  follow  leg- 
islative construction,  if  the  construction  has 
been  contemporaneous  and  long  continued,  it  is 
entitled  to  great  weight 

[EJd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  8  298.] 

11.  Officers— FiLiiiNO    Vacancies  —  Term — 
Commencement  of  Suocessob's  Term. 

Const  art  14,  8  5  [Ann.  St  1906,  p.  313], 
provides  that,  in  the  absence  of  any  contrary 
provision,  all  officers  now  or  hereafter  elected 
or  appointed  shall  hold  office,  subject  to  right  of 
resignation,  during  their  official  terms,  and  un- 
til their  successors  shall  be  duly  elected  and 
qualified.  Rev.  St  1899,  8  8847  [page  4112], 
makes  a  similar  provision  as  to  the  length  of 
term.  Beld  that,  where  one  is  appointed  to  fill 
a  vacancy,  another  who  is  elected  for  a  succeed- 
ing term,  which  has  a  definite  and  certain  date 
of  commencement,  is  not  entitled  to  the  office 
before  that  date. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Officers,  8  88.] 

Appeal  from  Circuit,  Court  Chariton  County. 

Quo  warranto  by  the  state  on  the  informa- 
tion of  Herbert  S.  Hadley,  Attorney  General, 
at  the  relation  of  Cecil  Wayland,  against 
Edward  Walter  Herring,  to  determine  the 
right  to  the  office  of  collector  of  revenue. 
From  a  judgment  for  respondent,  relator  ap- 
peals.    Affirmed. 

The  Attorney  General,  J.  A.  Collet,  and 
Perry  S.  Rader,  for  appellant  H.  J.  West, 
for  respondent 

GANTT,  J.  This  Is  a  proceeding  institut- 
ed In  the  circuit  court  of  Charlton  county  by 
the  Attorney  General  of  Missouri,  at  the  re- 
lation of  Cecil  Wayland,  against  Edward 
Walter  Herring,  to  determine  the  respective 
rights  and  claims  of  said  Wayland  and  Her- 
ring to  the  office  of  collector  of  revenue  of 
said  county.  Herring's  claim  to  the  office  Is 
by  appointment  made  by  the  Governor  on 
the  6th  day  of  April,  1906,  to  fill  a  vacancy. 
Wayland  was  elected  to  the  office  at  the 
general  election  on  the  6th  day  of  November, 
1906,  and  thereafter  qualified,  and  on  the 
lltb  day  of  December,  1906,  demanded  the 
office  of  Herring,  who  refused  to  turn  it 
over.  The  pleadings  consist  of  the  informa- 
tion of  the  Attorney  General  In  the  nature 
of  a  writ  of  quo  warranto,  setting  out  Her- 
ring's appointment  by  the  Governor  to  fill 
the  vacancy  on  April  6,  1906,  his  qualifica- 
tion for  and  incumbency  of  the  office,  the 
election  of  Wayland  at  the  general  election 
on  November  6,  1906,  bis  qualification  and 
demand  for  the  office  on  December  11,  1906, 
and  Herring's  refusal  to  turn  it  over,  to- 
gether with  a  charge  that  Hiring  bad  in- 
gitizedby^OOgle 
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traded  Into,  nsnrped,  and  unlawfully  exer- 
cised tbe  functions  of  the  office,  and  a  pray- 
er that  be  be  ousted  therefrom,  and  a  de- 
murrer thereto  filed  by  the  respondent.  The 
trial  court  sustained  the  demurrer ;  and,  the 
relator' declining  to  plead  further,  rendered 
Judgment  for  the  respondent,  and  from  this 
Judgment  relator  has  appealed  to  this  court 

The  question  at  Issue  is:  Who  Is  entitled 
to  tbe  office  from  the  time  of  Way  land's  quali- 
fication until  the  first  Monday  in  March,  10077 
Respondent  claims  that  he  is  entitled  to 
bold  by  virtue  of  the  appointment  of  the 
Gtovemor  until  the  first  Monday  in  March, 
1907,  basing  his  claim  upon  a  number  of  con- 
stitutional provisions.  The  collector's  of- 
fice is  of  statutory,  not  constitutional,  origin. 
No  such  office  is  mentioned  in  the  Constitu- 
tion. It  was  created  by  the  Legislature  by 
authority  of  section  14,  art.  9,  of  the  Consti- 
tution [Ann.  St  1906,  p.  264],  which  Is  as  fol- 
lows: "Sec.  14.  Extra  Officers,  Duties  and 
Terms.  Except  as  otherwise  directed  by 
the  Constitution,  the  General  Assembly  shall 
provide  for  the  election  or  appointment  of 
such  other  county,  township  and  municipal 
officers  as  public  convenience  may  require; 
and  their  terms  of  office  and  duties  shall  be 
prescribed  by  law;  but  no  term  of  office 
shall  exceed  four  years." 

Deriving  its  authority  from  this  provision 
of  the  Constitution,  the  Legislature  has  cre- 
ated the  office  of  collector  of  revenue,  pro- 
vided what  the  term  of  office  shall  be,  and 
how  tbe  officer  shall  be  chosen.  By  the 
amendment  by  the  session  of  1905  the  term 
is  four  years.  Session  Acts  1905,  p.  272. 
This  section  as  amended,  reads 'as  follows: 
"Sec.  9203.  The  Collector  and  His  Term  of 
Office.  The  office  of  sheriff  and  collector 
shall  be  distinct  and  separate  offices  in  all 
the  counties  of  this  state,  and  at  the  general 
election  in  1906,  and  every  four  years  there- 
after, a  collector,  to  be  styled  the  collector 
of  the  revenue  shall  be  elected  In  all  the 
counties  of  this  state,  who  shall  bold  their 
office  for  four  years  and  until  their  succes- 
sors are  duly  elected  and  qualified;  provld- 
-ed,  that  nothing  herein  contained  shall  be  so 
construed  as  to  prevent  tbe  same  person  from 
holding  botb  offices  of  sheriff  and  coUector." 
[Ann.  St.  1906,  p.  4236.] 

Also  deriving  its  authority  from  the  above 
provision  of  tbe  Constitution,  the  Legisla- 
ture has  provided  that  the  collector's  office 
shall  expire  on  the  first  Monday  in  March  of 
the  year  in  which  he  is  required  to  make  his 
final  settlement  for  the  tax  book  which  was 
to  be  collected  by  him.  Section  9267,  Rev.  St 
1809  [Ann.  St  1906,  p.  4258].  This  would  neces- 
sarily mean  the  first  Monday  in  March  succeed- 
ing the  election  for  the  office  of  coUector.  If  a 
collector  were  elected  at  the  general  election 
in  November,  1906,  as  the  above  statute  pro- 
vides for,  the  last  tax  book  to  be  collected 
by  the  old  collector  would  be  the  tax  book 
for  the  year  1906,  and  he  would  be  required 
to  make  bis  last  final  settlement  at  a  term  of 


the  county  court  to  be  held  on  the  first  Mon- 
day In  March,  1907.  Section  9247,  Rev.  St 
1899  [Ann.  St  1906,  p.  4249]. 

Also  deriving  its  authority  from  tbe  above 
provision  of  tbe  Constitution,  the  Legislature 
has  provided  that  when  a  vacancy  occors  In 
the  office  of  collector  it  shall  be  filled  by  the 
appointment  by  the  Governor,  and  that  the 
person  appointed  shall  hold  the  office  until 
the  beginning  of  the  succeeding  term.  Sec- 
tion 7028,  Rev.  St  1890  [Ann.  St  1906.  p. 
3418].  This  section  is  as  follows:  "Sec.  702S. 
Vacancies,  How  Filled.  Whenever  any  va- 
cancy, caused  In  any  manner  or  by  any  nieans 
whatsoever,  shall  occur  or  exist  in  any  state 
or  county  office  originally  filled  by  election 
by  the  people,  other  than  the  office  of  Lieu- 
tenant Governor,  state  senator,  representa- 
tive, sheriff  or  coroner,  such  vacancy  shall  be 
filled  by  appointment  by  tbe  Grovemor;  and 
tbe  person  so  appointed  shall,  after  having 
duly  qualified  and  entered  upon  the  discharge 
of  his  duties  under  sudi  appointment  con- 
tinue In  such  office  until  the  first  Monday  in 
January  next  following  the  first  ensuing  gen- 
eral election — at  which  general  election  a  per- 
son shall  be  elected  to  fill  the  unexpired  por- 
tion of  such  term,  or  for  tbe  ensuing  regu- 
lar term,  as  the  case  may  be,  and  shall  enter 
upon  the  discharge  of  the  duties  as  such  of- 
ficer tbe  first  Monday  In  January  next  fol- 
lowing said  election ;  provided,  however,  that 
when  the  term  to  be  filled  begins  or  shall  be- 
gin on  any  day  other  than  the  first  Monday 
in  January,  the  appointee  of  the  Governor 
shall  be  entitled  to  hold  such  office  until  such 
other  date." 

Relator  claims  that  these  enactments  of 
tbe  Legislature  are  in  confiict  with  section 
11,  art  5,  of  the  Constitution  [Ann.  St  1906, 
p.  208],  which  is  as  follows:  "Sec.  11.  'Vacan- 
cy in  Office.  Governor  May  Fill.  When  any 
office  shall  become  vacant,  the  Governor,  un- 
less otherwise  provided  by  law,  shall  appoint 
a  person  to  fill  such  vacancy,  who  shall  con- 
tinue In  office  until  a  successor  shall  have 
been  duly  elected  or  appointed  and  qualified 
according  to  law" — and  that  sections  7028 
and  9267  were  not  enacted  as  required  by 
the  Constitution.  He  claims  that  Just  as  soon 
as  he  was  elected  and  qualified  for  the  office 
respondent's  term  was  ended,  and  he  was  en- 
titled to  assume  the  office. 

1.  There  is  no  dispute  that  there  was  a 
vacancy  In  the  office  at  the  time  the  Governor 
appointed  Herring  thereto.  The  demurrer 
admits  that  Wayland,  the  relator,  was  elect- 
ed at  the  November  election  In  1906,  that 
he  possessed  all  the  qualifications  required 
by  the  statutes  and  the  Constitution  to  be 
possessed  by  a  collector  of  the  revenue  of 
the  county,  and  that  In  due  time  he  qualified 
in  the  manner  required  by  law.  Addressing 
ourselves  to  the  contention  of  tbe  relator  that 
section  7028,  Rev.  St  1899  [Ann.  St  1906,  p. 
3418],  is  unconstitutional  and  In  confiict  with 
section  11  of  article  5  of  tbe  Oonstitutlon 
[Ann.  St  1906,  p.  208],  we  ffiid  that  the  first 
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frronnd  of  this  contention  Is  that  tbe  subject 
of  the  bill  of  which  aectlon  7028  constltntea 
a  part  is  not  clearly  expressed  in  its  .title. 
The  title  to  that  bill  Is,  "An  act  to  amend 
and  revise  chapter  2,  title  2,  of  the  General 
Statntes  of  Mlssonri  concerning  popular  elec- 
tions." This  Identical  objection  to  this  aec- 
tlon was  made  in  Mead's  Case,  71  Mo.  266. 
At  that  time  it  was  No.  5527,  Rev.  St  1879. 
In  that  case  It  was  said  that  the  section  was 
In  entire  harmony  with  the  title,  because 
there  was  an  obvious  connection  and  congru- 
ity  betweoi  the  idea  expressed  in  the  title 
"concerning  popular  elections"  and  that  of 
providing  for  filling,  by  gubernatorial  appoint- 
ment, vacancies  temporarily  occurring  In  of- 
fices filled  in  the  first  Instance  by  an  election, 
and  to  be  so  filled  again  when  the  temporary 
exigency  ceased  to  exist  That  case  has  so 
often  met  the  nnquallfled  approval  of  this 
conrt  on  the  subject  of  sufficiency  of  titles  to 
legislative  enactments  within  the  meaning  of 
section  28  of  article  4  of  the  Constitution 
of  this  state  [Ann.  St  1906,  p.  185]  that  we 
forbear  further  discussion.  We  think  the 
objection  is  untenable. 

It  Is  also  urged  that  said  section  is  uncon- 
stitutional, because  it  was  first  enacted  as  a 
part  of  a  revised  bill.  This  insistence  seems 
to  be  predicated  upon  section  41  of  article 
4  of  the  Constitution  [Ann.  St  1900,  p.  1921, 
which  says:  "All  the  statute  laws  of  a  gen- 
eral nature  shall  be  revised,  digested  and 
promulgated,"  every  10  years,  and  that  there- 
fore the  Legislature  could  not  make  so  radi- 
cal a  change  of  the  law  In  a  revised  bill  as 
was  made  by  section  7028.  When  it  is  con- 
sidered that  a  revised  bill  is  passed  with 
all  the  formality  required  for  the  enactment 
of  any  other  law,  is  required  to  be  read  just 
.18  many  times,  authenticated  in  the  same 
way  and  receive  the  Governor's  approval  in 
the  some  manner  as  any  other  bill,  we  are 
not  impressed  with  the  strength  of  this  objec- 
tion. Having  reached  the  conclusion  that  the 
title  to  this  bill  was  entirely  suflJclent  under 
section  28  of  article  4  to  support  section 
7028,  the  fact  that  it  was  passed  in  a  revised 
bill  covering  the  whole  subject  of  popular 
elections  and  the  filling  of  vacancies.  In  our 
opinion,  in  no  manner  Impairs  its  validity 
as  a  constitutional  law.  Again,  it  is  urged 
that  both  sections  7028  and  92C7  are  uncon- 
stltntional,  because  each  of  said  sections  was 
enacted  as  an  amendment  to  the  previous  law 
on  that  subject,  in  that  the  act  in  which  said 
amendments  appear  for  the  first  time  did 
not  comply  with  the  constitutional  provision 
found  in  section  34  of  article  4  (Ann.  St  1906, 
p.  189}  by  setting  forth  the  words  stricken 
out  of  the  old  statute,  or  tbe  words  Inserted 
In  lien  thereof  in  the  new,  but  in  each  in- 
stance the  statute  as  amended  was  set  forth 
In  fall.  Section  84  of  article  4  provides: 
"No  act  shall  be  amended  by  providing  the 
designated  words  thereof,  be  stricken  out, 
or  that  designated  words  be  Inserted,  or  that 
designated  words  be  striken  out  and  others 


inserted  in  lien  thereof ;  but  the  words  to  be 
stricken  out  and  those  Inserted  in  lieu  there- 
of together  with  the  act  or  section  amended, 
shall  be  set  forth  as  amended."  This  section 
of  the  Constitution  has  been  before  this  court 
for  consideration  on  a  number  of  occasions, 
and  the  objection  now  made  to  these  sections 
has  often  been  made.  In  State  v.  Chambers, 
70  Mo.  625,  it  was  said:  "The  object  of  the 
prohibition  from  making  amendments  in  such 
a  way  was  to  prevent  the  laws  from  becoming 
involved  in  the  confusion,  which  would  nec- 
essarily result  from  such  legislation,  and  to 
prevent  the  inconvenience  it  would  occasion 
of  hunting  through  various  books  to  find  tbe 
act  amended,  and  then  apply  to  it  the  amen- 
datory act  to  ascertain  what  the  law  as 
amended  was.  To  prevent  this  It  requires 
the  entire  act  when  the  amendment  relates 
to  the  entire  act  to  be  set  forth  In  full,  or 
when  the  amendment  relates  only  to  certain 
sections  of  an  act  to  be  amended,  that  only 
the  sections  as  amended  should  be  fully  set 
out"  That  ruling  was  followed  in  Morrison 
V.  Ry,  96  Mo  602,  9  S.  W.  627,  where  It 
was  said:  "Section  84  of  article  4  of  tbe 
Constitution  of  1876  does  not  require  that  an 
amendatory  act  should  state  that  certain 
words  of  a  specific  section  are  stricken  out 
and  others  Inserted,  and  then  set  out  In  full 
the  section  as  amended.  It  is  sufficient  if 
the  section  as  amended  Is  set  out  in  full." 
In  Cox  V.  Railway  Oo.,  174  Mo.  001,  74  8.  W. 
854,  this  same  question  was  again  before  this 
court  and  the  construction  given  In  the  fore- 
going cases  was  adhered  to  and  declared  to 
be  the  settled  law  of  this  state.  Accordingly 
this  point  also  mast  be  ruled  against  the 
relator. 

We  are  thus  brought  to  the  main  proposi- 
tion urged  by  the  learned  counsel  for  the  re- 
lator namely,  that  section  7028  Is  Invalid  for 
the  reason  that  it  is  in  conflict  with  section  11 
of  article  6  of  the  Constitntlon,  which  or- 
dains: "When  any  office  shall  become  vacant 
the  Governor,  unless  otherwise  provided  by 
law,  shall  appoint  a  person  to  fill  such  va- 
cancy, who  shall  continue  in  office  until  a 
successor  ahall  have  been  duly  elected  or  ap- 
pointed and  qualified  according  to  law."  Re- 
lator's contention  is  that  the  respondent  Her- 
ring, the  Governor's  appointee,  under  section 
11  of  article  6  could  hold  the  office  of  collec- 
tor of  Charlton  county  until  relator  Way- 
land  was  elected  at  the  general  election  In 
1906,  and  qaallfled  according  to  law,  and  no 
longer,  and  that  the  Legislature  had  no  pow- 
er by  section  7028,  Rev.  St  1899  [Ann.  St 
1906,  p.  3418],  or  any  other  statute,  to  extend 
the  tenure  of  respondent  to  said  office  beyond 
the  time  of  the  election  and  qualification  of 
his  successor,  because  to  do  so  would  be  an 
enlargement  of  the  constitutional  limitation. 
The  respondent  does  not  controvert  the  prop- 
osition that  a  statute  can  neither  lengthen 
nor  shorten  tbe  tenure  of  an  office  when  it  Is 
fixed  by  the  Constitution;  but  he  says  that 
section  7028  and  9267  are  perfectly  constitp- 
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tiotial  enactments,  and  by  virtue  of  7028  re- 
spondent was  entitled  to  bold  tbe  ofiBce  un- 
der bis  appointment  until  the  first  Monday 
In  March,  1907,  and  that  section  7028  does 
not  contravene  tbe  constitutional  provision 
In  section  11,  art.  S,  when  properly  constmed. 

The  framers  of  our  Gon8tltutl<»,  when 
they  drew  section  11,  art  6,  thereof,  w«re 
considering  vacancies  in  public  offices.  They 
foresaw  that  for  various  reasons  such  vacan- 
cies were  inevitable,  and  in  order  to  prevent 
and  provide  for  these  vacancies  as  far  as 
possible.  In  order  that  tbe  public  good  should 
not  suffer  thereby,  they  framed  this  section, 
and  gave  to  the  Governor  the  power  to  fill 
these  vacancies  when  they  were  not  other- 
wise provided  for  by  law.  When  this  vacancy 
occurred  in  tbe  office  of  collector  of  the  rev- 
enue in  Charlton  comity,  the  condition  exist- 
ed which  authorized  the  Governor  to  fill  it 
by  appointment  Whether  we  look  to  section 
11  of  article  5  of  the  Constitution,  or  to  section 
7028,  Rev.  St  1899  [Ann.  St  1006,  p.  3418], 
for  authority  to  fill  tiie  vacancy,  we  find  that 
it  is  vested  in  the  Governor.  Tbe  obvious 
purpose  in  conferring  this  authority  upon  the 
Governor  was  to  prevent  any  interregnum  In 
the  office,  and  to  have  some  person  always 
authorized  to  discharge  its  duties.  The  lan- 
guage of  the  Constitution  is:  "He  shall  ai>- 
polut  a  person  to  fill  such  vacancy."  Giving 
these  words  their  natural  significance,  and  It 
has  often  been  held  that  the  word  "vacancy" 
has  no  technical  meaning,  but  must  be  un- 
derstood with  reference  to  the  cmtext  in 
which  it  is  found,  they  import  that  tbe  ap- 
pointee of  the  Governor  would  be  entitled  to 
hold  the  office  until  the  end  of  the  term  in 
whtdi  the  vacancy  occurs,  and  with  the  addi- 
tional words  of  tbe  sectlcm,  to  wit,  "Shall 
continue  in  office  until  a  successor  shall  have 
been  duly  elected  or  appointed  and  qualified 
according  to  law,"  we  think  the  obvious  pnv- 
pose  was  to  extend  tbe  appointee's  tenure 
after  tbe  end  of  the  term  in  which  the  va- 
cancy occurred  until  everything  has  been 
done  which  is  required  by  law  to  give  title 
to  the  office  to  another  person. 

The  office  of  collector  of  the  revenue  is  a 
statutory  office,  an  office  which  the  Legisla- 
ture under  tbe  express  language  of  sectl<Hi 
14  of  article  9  of  the  Constitution  was  au- 
thorized to  create,  and  to  prescribe  the  term 
of  the  incumboit  thereof,  which  should  not 
exceed  four  years,  and  how  tbe  officer  should 
be  chosen.  As  said  by  Judge  Scott,  in  State 
V.  Lusk,  18  Mo.  333,  tbe  General  Assembly 
"may  take  the  appointing  power  from  tbe 
Governor,  and  tbe  power  of  filling  vacancies 
In  such  cases  may  be  conferred  on  others 
than  the  executive  In  the  exercise  of  the 
power  to  create  ofiJces,  they  may  declare  when 
they  are  vacant  and  who  shall  fill  tbe  va- 
cancies." As  tbe  Constitntion  does  not  for- 
bid, but  expressly  authorizes,  tbe  Legislature 
to  create  the  office  of  collector  of  revenue,  it 
may  prescribe  how  It  shall  be  filled.  By  sec- 
tion 9203,  as  amended  by  the  act  of  1905,  the 


Legislature  provided  for  tbe  election  of  a 
collector  of  the  revenue  in  all  tbe  counties 
of  the  state  at  the  general  election  In  1906, 
and  every  four  years  thereafter,  and  by  sec- 
tion 7028  it  provided  for  tbe  filling  of  a  va- 
cancy in  said  office  by  appointment  by  the 
Governor,  and  provided  further  "that  tbe 
person  so  appointed  shall  after  having  duly 
qualified  and  «itered  upon  the  discharge  of 
his  duties  under  such  appointment  continue 
in  such  office  until  tbe  first  Monday  in  Jan- 
uary next  following  the  first  ensuing  general 
election,  at  which  general  election  a  person 
shall  be  elected  to  fill  tbe  unexpired  portion 
of  such  term,  or  for  the  ensuing  regular  term 
as  tbe  case  may  be,  and  shall  enter  upon  tbe 
discbarge  of  tbe  duties  of  such  office  tbe  first 
Monday  in  January  next  following  said  elec- 
tion, provided,  however,  that  when  tiie  term 
to  be  filled  begins  or  shall  begin  on  any  day 
other  than  the  first  Mcmday  in  January,  tbe 
appointee  of  tbe  Governor  shall  be  entitled  to 
hold  such  office  until  such  other  date."  Now  it 
is  alleged  in  tbe  petition  that  on  Tuesday, 
the  6th  day  of  November,  in  tbe  year  1906, 
the  relator,  Wayland,  was  elected  to  tbe  of- 
fice of  collector  of  tiie  revenue  of  Charlton 
county,  received  a  certificate  of  his  election 
thereto,  in  proper  and  due  time  executed  and 
filed  his  bond  in  tbe  amount  fixed  by  tbe 
statute,  which  was  approved  by  the  county 
court  of  Chariton  county  and  by  the  State 
Auditor,  and  took  the  oath  preaoribed  by  law 
to  be  taken  by  collecto(rs  of  tbe  revenue,  and 
on  the  l&th  day  of  November,  1906,  a  com- 
mission was  issued  to  him  by  the  Governor, 
by  which  he  was  commissioned  collector  of 
the  revenue  of  said  county.  Now  by  virtue 
of  the  amendment  of  1905  to  section  9203 
the  term  of  bis  office  was  four  years,  and  by 
section  9267  the  collector's  office  expires  on 
the  first  Monday  in  MafCh  of  tbe  year  in 
which  he  is  required  to  make  bis  last  final 
settlement  for  the  tax  book,  which  was  to  be 
collected  by  him,  necessarily  meaning  tbe 
first  Monday  in  March  succeeding  tbe  elec- 
ti(m  for  tbe  office  of  collector,  consequently 
under  these  various  legislative  enactments 
relator's  term  of  office  would  begin  on  tbe 
first  Monday  In  March,  1907,  and  tbe  respond- 
ent's right  to  bold  tlie  office  by  his  appoint- 
ment from  the  Governor  would  cease  on  that 
day. 

But  It  is  said  by  relator  that  respondent 
has  no  right  to  assume  that  relator  was  elect- 
ed for  tbe  term  beginning  on  the  first  Mon- 
day in  March,  1907,  and  for  no  other  term. 
It  is  plain  that  he  was  elected  eltlier  for  the 
full  term  or  tlie  unexpired  term.  He  could 
not  have  Iteen  elected  to  two  terms.  As  we 
have  already  seen,  tbe  regular  term  bad  a 
day  certain  of  beginning,  and  a  day  certain 
for  ending.  It  began  on  the  first  Monday  in 
March,  1907,  and  ended  four  years  later.  It 
is  not  alleged  In  the  information  that  relator 
was  elected  for  an  unexpired  term,  ahd  sec- 
tion 9203  makes  no  provision  for  the  election 
of  a  collector  for  an  unucfiired  term.  Tlie 
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only  authority  for  electing  a  collector  for  an 
unexpired  term  is  found  In  section  7028;  but 
by  the  express  provision  of  that  section  It 
would  make  no  difference  whether  relator 
was  elected  for  an  unexpired  term,  or  for  a 
regular  term,  as  in  either  event,  bis  term  has 
a  definite  and  certain  date  of  beginning,  to 
wit,  the  first  Monday  In  March,  1907,  and  un- 
til that  date  arrived  he  was  not  entitled  to  as- 
sume the  duties  of  the  office.  But  we  take  It 
any  way  that  a  fair  construction  of  the 
relator's  petition  means  that  he  was  elected 
for  the  regular  term  at  the  general  election  in 
1906,  and  not  for  any  unexpired  term.  Cer- 
tain It  is  that  the  statute  did  not  provide  for 
the  election  of  two  officers  for  the  same  of- 
fice, one  for  the  unexpired  and  one  for  the 
ensuing  regular  term,  and  we  can  hardly 
think  that  relator  desires  us  to  hold  that  he 
was  elected  for  a  term  ending  March  1,  1907. 
Moreover,  if  relator's  contention  is  correct, 
that  he  was  entitled  to  this  office  as  soon  as 
he  was  elected,  and  that  It  continued  for  four 
^^ears  from  the  first  Monday  In  March,  1907, 
his  term  would  be  longer  than  four  years, 
which  Is  expressly  prohibited  by  section  14 
of  article  9  of  the  Ckinstitution  [Ann.  St  1906, 
p.  264].  As  the  Legislature  was  given  the 
power  by  section  14  of  article  9  to  create  this 
office  and  prescribe  the  length  of  the  term 
thereof  and  the  duties  of  the  incumbent,  as 
said  by  Judge  Scott,  they  had  the  power  to 
deprive  the  Governor  of  the  appointing  pow- 
er, and  could  have  conferred  the  power  ot 
filling  vacancies  on  others  than  the  executive. 
In  the  exercise  of  the  power  to  create  the  of- 
fice they  could  declare  when  It  was  vacant, 
and  who  should  fill  the  vacancy,  and  by  the 
proTlsions,  which  we  have  cited,  they  have 
created  the  office  of  collector  of  the  revenue 
and  prescribed  the  term  and  the  duties  there- 
of, and  have  provided  for  the  filling  of  vacan- 
cies, all  within  the  constitutional  power  of 
the  General  Assembly,  and  this  being  so,  they 
have  provided  by  law  for  all  the  contingencies 
that  have  arisen  In  this  case  within  the  mean- 
ing of  section  11,  art  5,  and  that  when  the 
Governor  made  bis  appointment  of  the  re- 
spondent in  this  case  be  was  acting  under 
and  by  virtue  of  the  provisions  of  section 
7028,  and  that  that  section  did  not  Impinge 
upon  his  constitutional  authority.  There  has 
been  a  uniform  legislative  construction  of 
section  11  of  article  5  of  the  Coustltution 
since  Its  adoption.  That  construction  has 
been  that  the  Legislature  could  not  only  pro- 
vide who  should  make  appointments  to  fill 
■vacancies  in  office,  but  might  also  prescribe 
the  term  of  the  persons  so  appointed  to  fill 
vacancies,  whether  made  by  the  Governor  or 
some  other  officer  or  body.  Wihlle  courts  are 
not  bound  to  follow  legislative  construction, 
yet  when  each  construction  has  been  con- 
temporaneous and  long  continued,  it  is  en- 
titled to  great  weight  By.  ▼.  Brick  Go.,  85 
Mo.,  loc.  dt.  332 ;  State  ex  rel.  v.  Stonostreet, 
99  Mo.  861,  12  8.  W.  895 ;  Amer.  ft  Eng.  Bnc. 
of  Law,  vol.  6,  p.  931. 


In  State  ex  rel.  v.  McGovney,  02  Mo.  428, 
8  S.  W.  867,  there  was  a  contest  between 
PrewItt  and  McGovney  over  the  office  of 
treasurer  of  Vernon  county.  McGovney  was 
elected  at  the  November  election,  1884,  and 
Prewitt  in  1886.  At  the  same  election  at 
which  Prewitt  was  elected  the  county  adopted 
the  township  organization  law.  During  Mc- 
Govney's  term  (Acts  1885,  p.  108)  the  statute 
fixing  the  treasurer's  office  at  two  years  was 
amended  by  adding  the  proviso:  "That  Id 
counties  having  adopted,  or  which  may  here- 
after adopt,  township  organization,  the  term 
of  office  of  said  treasurer  shall  be  extended 
to  the  1st  day  of  April  next  after  the  elec- 
tion of  his  successor."  The  question  was 
whether  McGovney  had  a  right  to  hold  over 
until  the  first  Tuesday  in  April,  1887,  It  be- 
ing contended  by  Prewitt  that  this  amend- 
ment was  In  confilct  with  section  8  of  articlr 
14  of  the  Constitution  [Ann.  St  1906,  p.  314^, 
which  provides  that  the  term  of  no  office 
shall  be  extended  for  a  longer  period  than 
that  for  which  such  officer  was  elected  or  ap- 
pointed. It  was  held  that  the  statute  was 
not  in  conflict  with  the  Constitution,  and  that 
Prewitt  was  not  entitled  to  the  office  until  the 
first  Tuesday  in  April.  On  the  question  of 
when  Prewitt  would  be  entitled  to  the  office, 
the  court  said:  "Mr.  Prewltt's  term  does  not 
begin  until  April,  and  by  express  provision 
of  the  Constitution  and  the  statute  McGov- 
ney holds  until  that  time."  The  provision  of 
the  Constitution  here  referred  to  is  section 
5  of  article  14  of  the  Constitution  [Ann.  St. 
1906,  p.  318]  which  reads:  "In  the  absence  of 
any  contrary  provision  all  officers  now  or 
hereafter  elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  bold  office  dur- 
ing their  official  terms,  and  until  their  suc- 
cessors shall  be  duly  elected  ond  qualified." 
The  statutory  provision  in  section  8847,  Rev. 
St  1899  [Ann.  St  1906,  p.  4112],  is  to  the 
same  effect 

The  reasoning  in  that  case  would  seem  to 
control  in  this.  Learned  counsel  for  the 
relator  have  with  great  Industry  collected 
cases  from  the  courts  of  last  resort  in  a  num- 
ber of  the  states  In  the  Union,  but  the  length 
of  this  opinion  forbids  that  we  shall  review 
them  seriatim.  The  brief  Indicates  great  re- 
search and  discrimination  in  the  selection  of 
these  cases,  and  we  have  read  them  with 
much' Interest ;  but  a  critical  examination  of 
the  statutes  themselves,  and  of  the  Constitu- 
tions under  which  they  were  drawn  will,  we 
think,  demonstrate  that  there  Is  a  difference 
in  the  language  of  the  constitutional  pro- 
vision upon  which  the  cases  are  decided.  In 
a  number  of  them  the  law  provides  Cor  the 
election  of  a  successor  for  the  unexpired 
term,  or  the  office  is  one,  the  beginning  of  the 
term  of  which  Is  not  definitely  fixed  by  law, 
and  one  which  the  officer  elected  or  appointed 
to  is  entitled  to  assume  immediately  upon  his 
election  or  appointment  and  qualification. 
But  we  find  no  case  which  holds  that  where 
an  officer,  as  the  relator  In  this  case,  has  been 
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elected  to  a  term  of  office  which  had  a 
definite  and  certain  date  of  commencement 
has  been  adjudged  to  be  entitled  to  that  office 
before  that  date.  And  we  find  no  case  which 
under  a  constitutional  provision  like  our  sec- 
tion 14  of  article  0  conferring  express  power 
upon  the  Legislature  to  create  statutory  of- 
fices has  denied  the  Legislature  the  right  to 
provide  for  the  filling  of  the  vacancies  In 
such  offices  as  has  been  done  In  this  state 
.  by  section  7028,  Rev.  St  1899  [Ann.  St  1806, 
p.  3418]. 

Our  conclusion  Is  that  section  7028  does  not 
contravene  the  Constitution  of  this  state, 
but  finds  ample  support  In  section  14  of 
article  9  thereof  [Ann.  St  1906,  p.  264],  and 
that  it  In  no  manner  conflicts  with  section 
11  of  article  6  [page  208],  which  provides  only 
tor  the  filling  of  vacancies  when  no  other  pro- 
vision Is  made  by  law. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


Ex  parte  CLARK. 

(Supreme  Court  of  Missouri.    Dec.  24,   1907.) 

1.  Habeas  Corpus— PBOCEEDiNas— Waives  of 
Takiho  of  Testimony— Scope  of  Inqcirt. 
In  habeas  corpus,  where  petitioner  waives 
the  appointment  of  a  commissioner  to  take  tea- 
timony  on  controverted  facta,  the  case  Is  sub- 
mitted on  the  narrations  of  the  judgment  and 
commitment,  and  the  truth  of  the  recitals  there- 
in cannot  be  controverted,  nor  can  facts  dehors 
the  record  be  considered. 
IBd.  Note.— For  cases  In 
ol. 


vol.  25,  Habeas  Corpus,  | 


point,  see  Cent  Dig. 
Si.] 

2.  Courts— .TtJBisDicnoN— Division   of  Cib- 
ouiT  Court. 

The  mere  fact  that  a  division  of  the  dicoit 
court  is  assigned  criminal  cases,  whic^  occupy 
its  whole  time,  does  not  change  its  character  as  a 
constitutional  court,  under  Const,  art  6,  t  1 
[Ann.  St  1906,  p.  212],  nor  its  jurisdiction  as  a 
circuit  court  proceeding  according  to  the  common 
law  as  prescribed  by  section  22  et  seq.  [page 

8.  Habeas    Ookpus  —  Detebmjnation  —  B«- 
3CAN0— Operation  and  Effect. 

Though  the  plea  of  res  judicata  is  good  on 
the  same  facts  where  a  prisoner  has  been  dis- 
charged on  habeas  corpus  it  does  not  apply 
where  he  has  been  remanded ;  hence  the  discre- 
tion of  one  judge  in  remanding  a  prisoner  does 
not  bar  the  discretion  of  another  in  disdi^rxing 
him,  except  that  under  the  express  provisions  of 
Rev.  St  1899.  §  3546  [Ann.  St.  1906,  p.  2017], 
the  petition  must  show  that  application  has  not 
been  made  to  or  refused  by  any  court  officer, 
etc.,  superior  to  the  one  to  whom  the  petition  is 
presented. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig, 
.  25,  Habeas  Corpus,  ||  98,  100.] 

4,  Contempt— "CrnifiHAi,  Contempt." 

Criminal  contempts  embrace  all  acts  com- 
mitted against  the  majesty  of  the  law,  and  the 
Srimary  purpose  of  their  punishment  is  the  vin- 
Ication  of  public  authority. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  10,  Contempt,  i  4. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1194,  11931 


6.  Same— "Civn,  Cohtempt." 

A  person  who  falls  or  refuses  to  do  some- 
thing which  be  has  been  ordered  to  do,  or  does 
something  that  he  has  been  ordered  not  to  do.  for 
the  benefit  of  the  opposite  party  to  a  cause,  is 
gnilty  of  a  civil  contempt  and  uie  object  of  the 
punishment  is  to  coerce  the  performance  of  an 
act  remedial  in  its  nature. 

I  Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  10,  Contempt  f  4. 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  2,  pp.  1747,  1748.] 

6.  Same— "Direct  Contempt." 

A  direct  contempt  Is  a  contempt  committed 
in  the  face  of  the  court  and  may  consist  of 
noisy  or  tumultuous  conduct  in  the  presence  of 
the  court  or  so  near  thereto  as  to  interrupt  its 
proceedings,  or  an  open  defiance  of  its  Just  pow- 
ers or  authority,  or  in  disrespectful  behavior  or 
language  to  the  presiding  judge,  or  any  improper 
conduct  tending  to  defeat  or  impair  the  adminis- 
tration of  justice. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Contempt.  SS  9-lS. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  2071,  2072.1 

7.  Same  —  "Indirect"    ob    "CoHarBUcnvB 

Contempt." 

An  Indirect  or  constructive  contempt  is  one 
offered  elsewhere  than  in  the  presence  of  the 
court,  and  which  tends  to  degrade  or  weaken  its 
authority,  or  in  some  manner  to  impede  the  doe 
administration  of  justice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1468,  1468;  vol.  4.  pl 
3558.] 

8.  Same— Acts  CoNtrxTruTiNO  Grimijiai.  Con- 
tempt. 

An  attorney  is  gnilty  of  criminal  contempt 
If  he  willfully  and  intentionally  delays  the  pro- 
ceedings of  the  court  by  failing  to  appear  at  the 
time  set  for  the  trial  of  a  case  woicfa  he  has 
had  laid  over,  and  by  obtaining  permission  of 
court  to  leave  the  courtroom  for  a  few  minutes 
during  the  trial  of  the  case,  to  have  an  action 
pending  in  another  court  passed  or  continued, 
and  absenting  himself  for  nearly  an  hour  with- 
out valid  excuse. 

9.  Same— Griminai.    Contempt— PitocKEDiNas 
TO  Punish- Review. 

The  adjudged  punishment  of  a  criminal 
contempt  is  a  Judgment  In  a  criminal  case  from 
which  no  appeal  or  writ  of  error  will  lie,  but 
the  proceedings  may  be  reviewed  on  certiorari  or 
habeas  corpua 

[Ed.  Note.— For  cases  in  ooint  see  Cent  Dig. 
vol.  10,  Contempt  H  214,  221.  228-22a] 

10.  Same— Prooeedinob  to   Punish— Direct 
AND  iNDiBBOT  Contempt. 

Under  the  express  provisions  of  Rev.  St 
1898,  i  1618  [Ann.  St  1906,  p.  1200],  as  weU  as 
at  common  law,  direct  contempts  may  be  pun- 
ished summarily  without  notice  or  hearing,  while 
Sn  proceedings  to  punish  for  an  indirect  or  con- 
structive contempt  the  contemner  is  entitled  to 
notice,  reasonable  time,  and  a  hearing. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Contempt  SI  140-142.] 

11.  Same— Contempt  in  Absence  of  Court. 
The  absence  from  the  courtroom  of  an  at- 
torney, to  the  delay  and  embarrassment  of  a 
trial,  if  it  amounts  to  a  contempt  Is  an  Indirect 
and  not  a  direct  contempt 

12.  Same— iNDiBECT  Contempt— Pboceedinqs 
TO  Punish— Notice. 

The  fact  that  a  contemner  was  in  court  and 
had  actual  notice  of  what  was  going  on,  when  he 


I],   relating  to  the  procedure  In   punishing 
contempts,  nor  that  required  at  common  law. 
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since  notice  in  contemplation  of  law  meana  a 
reasonable  notice  sufBdent  to  prepare  and  make 
a  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  10.  Contempt,  {S  150, 161.] 

13.  Saks— JuDGiOMT  Bntbt. 

The  Judgment  entry  in  a  contempt  proceed- 
ing against  an  attorney,  reciting  that  toe  court 
"was  of  the  opinion  that  said  delay  [in  attend- 
ing conrt]  on  the  part  of  said  C.  was  intention- 
al, and  that  the  court  "dotb  find  as  a  fact  tliat 
said  failure  *  •  *  was  wiliful,'*  etc,  does  not 
snffidently  show  service  of  notice  and  a  hearing; 
of  evidence,  especially  where  the  finding  of  the 
court  was  baaed  upon  the  erroneoas  theory  that 
the  contempt  was  committed  in  bis  presence, 
thereby  excluding  the  necessity  of  citation  and 
evidence. 

[Ed.  Note.— For  cases  in  Twint,  see  Cent  Dig. 
vol.  10,  Contempt,  H  198-200.] 

14.  WoBDS  AND  Phkabes— "Opirionb." 

While  the  word  "opinion,"  in  a  close  and 
strict  sense,  means  a  court's  decision  upon  plead- 
ings and  the  facts  duly  presented  in  a  cause,  yet 
in  a  broader  sense  it  means  one's  "notion." 
"idea,"  "view,"  or  even  one's  "sentimeots." 

CEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6.  pp.  48g5-109&] 

In  Banc.  Original  application,  under  the 
habeas  corpus  act.  In  the  Supreme  Court,  by 
Wlllia  H.  Clark  against  LonlB  Nolte,  aherlff  of 
St.  Loula.    Petitioner  discharged. 

T.  X  Rowe  and  Hiram  N.  Moore,  for  peti- 
tioner. Arthur  N.  Sager  and  Grant  OiIleq;>ie, 
for  resiwndent 

IjAMU,  J.  Willis  H.  Clark,  a  member  of 
the  St  Louis  bar,  was  fined  for  two  separate 
contempts  by  the  Judge  presiding  In  dirislon 
11  of  the  circuit  court  of  that  city.  His  per- 
son being  seized  under  one  mittimus  Issued 
on  an  omnibus  Judgment  covering  both  fines, 
he  sued  out  a  writ  of  habeas  corpus  from 
this  court  Such  writ  went,  directed  to  Louis 
Nolte,  Sheriff  of  the  city  of  St  Louis,  com- 
manding him  to  produce  the  body  of  said 
Clark  before  this  court  In  banc  at  a  date 
named. 

Statement  of  the  Case. 

Attached  to  the  petition  and  return  of  the 
BberUf  are  certified  copies  of  the  commitment 
on  which  petitioner  Is  held  (Exhibit  A),  and 
of  the  Judgment  on  which  It  issued  (Exhibit 
B).  As  will  hereafter  appear,  the  cause  Is 
taken  as  submitted  on  the  pleadings.  This 
being  so,  it  will  be  well  to  set  forth  the  Judg- 
ment, the  petition,  and  the  return  in  full, 
giving  the  pith  of  the  commitment  and  the 
reply  to  the  return  to  round  out  the  state- 
ment of  the  case. 

The  commitment  follows  closely  the  recit- 
als and  narrations  of  the  Judgment  If  It 
vary  at  all.  It  Is  by  way  of  condensation. 
'Xherefore^  it  need  not  be  set  forth.  The  curi- 
ous may  find  it  In  full  In  Re  Clark,  103  S.  W. 
1105. 

The  Judgment,  on  which  the  commitment 
Issued  as  an  execution,  follows: 

"Exhibit  B. 

"State  of  Missouri,  Plaintiff,  vs.  August 
Wllklns,  Defendant    Willis  H.  Clark  (Attor- 


ns for  Defaidant),  Respondent  No.  4A  to  the 
April  Term,  1007.  Whereas,  the  above  cause 
wherein  the  state  of  Missouri  la  plaintiff  and 
August  Wllklns  Is  defendant,  pending  in  di- 
vision No.  11  of  the  circuit  court  of  the  city 
of  St  Louis,  was  set  tor  trial  Ui  said  court 
on  Monday,  May  6,  1907,  the  respondent 
Willis  H.  Clark,  a  member  of  the  bar  of  the 
city  of  St  Louis,  and  an  attorney  at  law 
practicing  in  said  court,  appearing  for  the 
defendant,  and  thereupon,  said  cause  being 
called  for  trial,  the  defendant,  by  bis  said 
attorney,  announced  that  the  defendant  was 
not  ready  for  trial,  and  thereupon  the  court 
granted  said  defendant  and  his  said  attomoy 
until  2  o'clock  p,  m.  of  day  to  prepare  and 
present  his  application  for  a  contlauance  un- 
der the  statute  in  sudi  cases  made  and  pro- 
vided; and  whereas,  thereafter,  at  2  o'clock 
p.  m.  on  said  6th  day  of  May,  1007,  said 
Willis  H.  Clark,  as  attom«y  for  the  defend- 
ant In  said  cause,  presented  bis  duly  verified 
application  for  a  continuance,  which  ai^ll- 
cation,  after  due  consideration  by  the  court, 
was  overruled,  and  thereupon  the  said  Willis 
H.  Clarlc,  as  attorney  for  said  diefendant 
August  Wllklns,  requested  the  court  for  a 
short  time  to  enable  the  defendant  to  secure 
the  presence  of  certain  witnesses,  and  in  pur- 
suance of  such  request  the  court  thereupon 
granted  the  defendant  until  Thursday,  May 

9,  1907,  at  ten  (10)  o'clock  a.  m.,  and  thereup- 
on the  cause  was  laid  over  until  said  last- 
mentioned  day;  and  whereas,  on  Thursday, 
May  8,  1907,  at  ten  (10)  o'clock  a.  m.,  said 
cause  being  called  again  for  trial.  It  was 
made  to  appear  to  the  court  that  said  Willis 
H.  Clark  was  engoged  in  the  trial  of  a  case 
in  division  No.  12  of  said  circuit  court  of  the 
city  of  St  Louis,  and  thereupon  the  above 
cause  of  the  State  of  Missouri  v.  August  Wll- 
klns was  laid  over  until  five  (jS)  o'cio<^  p.  m. 
of  said  date,  and  notice  thereof  was  given 
to  the  respondent  Willis  H.  Clark,  of  such 
setting;  and  whereas,  said  Willis  H.  Clark 
appeared  in  ttils  court  at  five  (5)  o'clock  p. 
m.,  the  court  then  being  in  session,  and  re- 
quested that  the  above  cause  be  laid  over 
until   nine   (9)   o'clock  a.  m.,   Friday,   May 

10,  1907;  and  thereupon,  at  the  request  of 
said  Willis  H.  Clark,  the  above  cause  was 
laid  over  until  Friday,  May  10,  at  nine  (9) 
o'clock  a.  m.;  and  whereas,  the  above  court 
duly  omvened  and  was  duly  opened  for 
business  at  nine  (9)  o'clock  a.  m. ;  and  where- 
as, said  court  was  compelled  to  wait  and 
did  wait  until  nine-fifteen  (9:15)  a.  m.  be- 
cause of  the  absence  of  said  Willis  H.  Clark, 
and  because  of  his  failure  to  attend  court  at 
nine  (9)  o'clock  a.  m. ;  and  whereas,  said  Wil- 
lis H.  Clark,  by  reason  of  bis  failure  to  be 
present  at  nine  (9)  o'clock  a.  m.  on  said  tenth 
(10th)  day  of  May,  1907,  delayed  the  court 
and  interfered  with  the  proceedings  of  said 
court  by  his  failure  to  be  so  present;  and 
whereas,  the  court  was  of  the  opinion  that 
said  delay  on  the  part  of  said  Willis  H. 
Clark  was  Intentional:    It  is  thei-efore  ad- 
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Judged  by  the  court  that  said  Willis  H.  Clark 
wae  and  <s  guilty  of  contempt  of  this  court 
by  reason  of  bis  willful  failure  to  be  pres- 
ent In  court  on  the  calling  of  said  case.  It 
is  therefore  ordered  and  adjudged  by  this 
court  that  said  Willis  H.  Clark,  by  reason  of 
his  said  conduct,  was  guilty  of  contempt 
of  the  authority  of  this  court,  committed  in 
its  presence  on  this  10th  day  of  May,  1907. 
And  whereas,  after  the  Jurors  (to  the  num- 
ber of  34)  were  duly  examined  on  their  voir 
dire  in  the  al)oye-«itltIed  cause,  wherein  the 
state  of  Missouri  is  plaintiff  and  August  Wil- 
klns  Is  defendant,  said  defendant  being  rep- 
resented by  said  Willis  H.  Clark  as  his  at- 
torney, and  while  the  court  was  in  session, 
waiting  upon  counsel  acting  in  behalf  of  the 
state  and  in  behalf  of  the  defendant  to  make 
their  challenges,  the  said  Willis  H.  Clark 
asked  leave  of  court  to  leave  the  courtroom 
for  not  to  exceed  ten  (10)  minutes,  until 
he  could  get  a  case,  in  which  be  was  counsel, 
then  pending  in  the  St.  Iiouls  court  of  crim- 
inal correction,  passed  or  continued;  and 
thereupon  the  court  granted  said  Willis  H. 
Clark  leave  to  absent  himself  for  a  few 
minutes  for  the  purpose  of  having  the  case 
pending  in  said  St  Louis  court  of  criminal 
correction  passed  or  continued;  and  where- 
as, the  court  did  excuse  said  Willis  H.  Clark 
for  the  purpose  aforesaid  at  ten-forty  (10 :40) 
o'clock  a.  m. ;  and  whereas,  said  Willis  H. 
Clark  did  not  return  into  this  court  until 
eleven-thlrty-flve  (11:35)  a.  m.,  and  then  an- 
notmced  to  this  court  that  he  had  been  ei>- 
gaged  in  trying  a  cause  In  the  St  Louis  court 
of  criminal  correction;  and,  whereas,  said 
Willis  H.  Clark  delayed  the  trial  of  said 
cause  of  the  State  of  Missouri  v.  August  Wll- 
kins  for  the  space  of  flfty-flve  (55)  minutes 
without  Just  reason  or  excuse ;  and  whereas, 
this  court  doth  find  as  a  fact  that  said  fail- 
ure on  the  part  of  said  Clark  to  promptly  re- 
turn into  court  and  continue  the  trial  of  the 
above  cause,  which  was  then  on  trial,  was 
willful  and  in  utter  disregard  of  the  authori- 
ty of  this  court;  and  whereas^  said  Willis  H. 
Clark  was,  by  reason  of  his  conduct  afore- 
said, guilty  of  contempt  of  this  court  by  such 
misconduct  in  its  presence:  It  Is  therefore 
ordered  and  adjudged  that  said  Willis  H. 
Clark,  by  reason  of  his  said  conduct,  was  and 
l8  guilty  of  contempt  of  the  authority  of 
this  court,  committed  in  its  presence  aa  this 
tenth  (10th)  day  of  May,  1907;  and  it  is 
further  ordered  that  said  Willis  H.  Clark  for 
the  first  offense  above  mentioned  be  fined, 
and  he  is  hereby  fined,  the  sum  of  ten  dol- 
lars ($10) ;  and  it  is  further  ordered  that  said 
Willis  H.  Clark  be  fined,  and  he  is  bereby 
fined,  for  the  second  offense  or  contempt 
above  mentioned  the  sum  of  twenty  dollars 
($20).  And  it  is  further  ordered  and  adjudg- 
ed that  the  said  Wlllia  H.  Clark  for  his  said 
contempts  of  court,  as  aforesaid,  shall  pay 
to  the  state  of  Missouri,  for  the  use  of  the 
city  of  St  Louis,  the  fines  above  mentioned, 
aggregaUng  the  sum  of  thirty  dollars  ($30), 


on  or  before  the  14th  day  of  May,  1907,  and 
in  default  of  the  payment  of  said  sum  that 
he  be  committed  to  the  Jail  of  the  city  of  St 
Louis  until  said  sum  ahall  Iiave  been  paid. 
And  It  is  further  ordered  that  a  certified 
copy  of  this  order  under  the  seal  of  the  court 
be  process  and  warrant  for  executing  this 
order." 

The  petition  for  the  writ  follows: 
"To  the  Honorable  Judges  of  the  Supreme 
Court  of  Missouri:  The  petition  of  Willis  H. 
Clark  respectfully  shows  that  be  is  wrongful- 
ly ImprlBoned,  detained,  and  restrained  of 
his  liberty  by  Louis  Nolte,  sheriff  of  the  city 
of  St  Louis,  at  the  city  of  St  Louis,  Mo.; 
that  said  imprisonment  detention,  confine- 
ment and  restraint  are  illegal,  and  the  Ille- 
gality thereof  consists  In  this,  to  wit,  that 
the  only  pretext  or  cause  of  such  arrest  and 
detention  Is  by  virtue  of  a  Judgment  and  or- 
der made  by  the  Hon.  Moses  N.  Sale,  Judge 
of  division  11  of  the  circuit  court  of  the  city 
of  St  Louis,  state  of  Missouri,  on  the  10th 
day  of  May,  1907,  in  a  certain  cause  then 
pending  in  said  circuit  court  of  the  city  of 
St  Louis,  wherein  the  state  of  Missouri  was 
plaintiff  and  August  Wlikins  was  defendant 
and  a  commitment  issued  thereon  by  the  clerk 
of  said  circuit  court  on  the  14th  day  of  May, 
1907,  upon  said  Judgment,  and  directed  to 
said  Louis  Nolte,  sheriff  of  the  city  of  St 
Louis,  a  copy  of  which  said  Judgment  and 
commitment  are  hereto  annexed  and  made  a 
part  of  this  petition;  that  said  commitment 
was  delivered  to  said  Louis  Nolte,  sheriff  of 
said  city,  and  that  on  the  14th  day  of  May, 
1907,  he  executed  the  same  by  arresting  this 
petitioner,  and  he  by  virtue  of  the  same,  and 
not  otherwise,  arrested  this  petitioner  and 
yet  holds  him  In  custody  thereunder;  that 
said  order.  Judgment  and  commitment  were 
illegally  and  improperly  made,  in  this:  that 
said  order,  Judgment,  and  commitment  were 
made  by  the  said  Moses  N.  Sale,  Judge  of 
said  circuit  court,  without  a  notice  to  peti- 
tioner of  the  accusation  against  bim,  and 
without  a  hearing,  and  that  the  order.  Judg- 
ment and  commitment  are  null  and  void  be- 
cause the  same  were  made  without  notice  to 
petitioner  of  the  accusation  against  him,  and 
without  a  hearing,  and  that  the  said  circuit 
Judge  was  without  authority  and  Jurisdiction 
to  render  said  Judgment  and  said  Judgment 
and  commitment  is  in  violation  of  section  1, 
article  XIV,  of  the  Constitution  of  the  United 
States,  and  section  30,  article  II,  of  the  Con- 
stitution of  Missouri,  because  they  deprive 
petitioner  of  his  liberty  without  due  process 
of  law ;  that  said  Judgment  and  commitment 
are  Illegal  because  your  petitlwieT,  Immediate- 
ly after  he  had  been  adjudged  guilty  of  con- 
tempt of  court  without  a  notice  or  bearing, 
on  May  10,  1907,  as  aforesaid,  requested  the 
court  to  grant  him  a  hearing,  and  bis  said 
request  was  denied,  which  said  fact  he  Is 
ready  to  Verify.  Your  petitioner  says  that 
said  Judgment  and  commitment  are  illeKal. 
null,  and  void  because  petitioner  was  guilty 
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of  no  mlaconduct  In  the  presence  of  the  court, 
and  the  recital  in  the  aald  Judgment  and  com' 
mitment  that  petitioner  was  guilty  of  mlacon- 
duct in  the  presence  of  the  court  Is  false, 
and  by  reason  of  said  fact  the  circuit  Judge 
bad  no  power,  authority,  or  Jurisdiction  to 
punish  him  for  a  criminal  contempt  without  a 
notice  and  hearing;  that  said  Judgment  and 
commitment  are  illegal,  null,  and  void  be- 
cause said  Judgment  was  rendered  In  the  casr 
of  State  of  Missouri  t.  August  Wilkins;  that 
said  Judgment  is  illegal,  null,  and  roid  be- 
cause petitioner  is,  in  one  Judgment,  adjudged 
to  be  guilty  of  two  separate  and  distinct  crim- 
inal contempts  committed  at  different  times; 
that  said  Judgment  and  commitment  are  null 
and  void  because  your  petitioner  was  not 
guilty  of  a  criminal  contempt  of  said  circuit 
court  or  the  Judge  thereof,  and  that  the  mat- 
ters and  things  as  recited  in  said  Judgment 
do  not  in  law  constitute  a  criminal  contempt 
of  said  circuit  court  or  the  Judge  thereof. 
Tour  petitioner  says  that  the  recital  in  said 
Judgment,  'whereas,  the  court  was  of  the  opin- 
ion that  said  delay  on  the  part  of  said  Willis 
H.  Clark  was  intentional,'  was  not  supported 
by  any  evidence,  and  the  court  had  no  evi- 
dence upon  which  to  base  same,  and  there 
was  nothing  that  occurred  during  the  trial 
of  said  case  of  State  v.  Wilklns  to  authorize 
Boch  finding  of  fact,  and  that  said  finding 
that  the  absence  of  the  petitioner  was  Inten- 
tional is  false — all  of  which  your  petltimier  Is 
ready  to  verify.  Your  petitioner  says  that  he 
WB8  attorney  for  August  Wilklns,  and  that 
aaid  August  Wilklns  was  oa  trial  on  May  10, 
1907,  for  the  alleged  offense  of  sodomy,  and 
that  under  the  law  he  had  twelve  hours  to 
make  his  peremptory  challenges,  and  that 
said  defendant  did  not  waive  his  said  vlt^t, 
and  that  petitioner  as  attorney  for  said  Wil- 
klns did  not  receive  the  peremptory  challen- 
ges made  by  the  state  until  about  eleven-twen- 
ty-five a.  m.  on  May  10,  1907,  and  that  ten 
minutes  thereafter  be  made  his  peremptory 
challenges,  and  that  the  finding  of  fact  in 
said  Judgment  that  petitioner  delayed  the 
trial  of  said  cause  of  State  of  Missouri  v.  Wil- 
klns fifty-five  mlAutes  without  Just  reason  or 
excuse  is  false;  and  that  the  finding  of  fact 
in  said  Judgment  that  the  failure  on  the  part 
of  petitioner  to  continue  the  trial  of  said 
cause  was  willful,  and  in  utter  disregard  of 
the  authority  of  the  court,  was  made  without 
a  hearing  and  without  evidence  to  support 
same,  and  is  false — all  of  which  said  facts 
petitioner  is  ready  to  verify. 

"That  as  to  the  first  of  said  alleged  con- 
tempts petitioner  states  the  facts  to  be  as 
follows:  That  on  May  8  and  9,  1907,  peti- 
tioner was  actually  in  attendance  and  engag- 
ed as  counsel  for  defendants  in  the  case  of 
the  State  of  Missouri  v.  Harry  Lipschltz  and 
Max  Shapiro,  then  on  trial  In  division  No. 
12  of  said  circuit  court;  that  said  case  con- 
tinued so  to  be  on  trial  and  was  not  conclud- 
ed until  10:30  p.  m.  on  said  May  9tb;  that  con- 
sequent upon  the  physical  and  mental  strain 
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of  said  trial,  and  his  mental  stress  over  the 
adverse  result  thereof,  and  bis  contemplation 
of  unfavorable  conditions  In  said  case  of 
State  of  Missouri  v.  August  Wilklns,  to  be 
placed  on  trial  in  said  division  No.  11  of  said 
clrca't  court  on  said  May  10,  1907,  petitioner, 
on  the  night  of  said  May  9,  1907,  having  re- 
tired about  11:30  p.  m.,  became  afflicted  with 
insomnia  and  was  unable  to  sleep  until  near- 
ly daylight  of  said  May  10th,  but  finally  fell 
into  an  unrefreshing  slumber,  from  which  he 
awakened  at  820  a.  m.  on  said  May  10, 1907 ; 
that  then  having  about  three  miles  travel 
to  reach  division  No.  11,  petitioner  arose  and 
dressed  hurriedly,  and  without  taking  break- 
fast or  even  a  swallow  of  coffee,  rushed  to 
the  street  car  in  order  to  be  present  in  said 
division  No.  11  at  9  o'clock  a.  m.;  that  peti- 
tioner arrived  at  his  transfer  point,  about  one 
mile  from  the  court,  at  8:53  a.  m.,  but  the 
connecting  car  was  delayed;  that,  after  wait- 
ing several  minutes  for  said  connecting  car, 
petitioner  started  to  walk  to  the  court,  and 
got  within  four  blocks,  or  about  a  quarter  of 
a  mile,  thereof,  when  overtaken  by  said  con- 
necting car,  which  he  then  boarded  and  pro- 
ceeded to  the  courtroom  of  division  No.  11, 
after  stopping  less  than  one  minute  to  leave 
word  as  to  his  whereabouts  at  bis  office,  di- 
rectly across' the  street  from  said  courtroom; 
that  according  to  petitioner's  watch — which 
be  afterward  found  to  be  correct  within  thirty 
seconds — it  was  9:09  a.  m.  when  petitioner 
entered  the  courtroom,  and  according  to  the 
clock  In  said  courtroom  it  was  9:18  a.  m., 
said  clock  being  between  three  and  four  min- 
utes fast,  as  afterwards  verified  by  petitioner.' 
"That  as  to  the  second  of  said  alleged  con- 
tempts- petitioner'  states  the  facts  to  be  as 
follows :  'That  on  May  6,  1907,  petitioner  was 
counsel  in  cases  pending  and  fbr  trial  In  two 
different  courts  of  record  in  said  dty  of  Bt 
Louis,  to  wit,  the  St.  Louis  court  of  criminal 
correction  and  said  division  No.  11  of  said 
circuit  court;  that,  anticipating  a  conflict  In 
the  requirements  for  his  presence  in  said  dif- 
feroit  courts,  petitioner  secured  a  continu- 
ance of  the  case  in  which  he  was  counsel  in 
said  St.  Louis  court  of  criminal  correction. 
In  order  that  he  might  be  free  to  attend  to 
said  cases  of  August  Wilklns  in  said  division 
No.  11,  and  said  case  In  said  St  Louis  court 
of  criminal  correction  was  then  reset  for  May 
10,  1907,  at  10  o'clock  a.  m.,  upon  the  ex- 
press understanding  end  agreement  of  coun- 
sel that  said  case  would  be  called  and  tried 
on  said  day;  that  thereupon  petitioner  ap- 
peared in  said  division  No.  11  and  answered 
In  said  case  of  August  Wilklns,  and  was  com- 
pelled to  ask  a  continuance  thereof  because 
of  the  absence  of  several  material  witnesses 
for  defendant ;  that  the  court  denied  said  ap- 
plication for  continuance,  but  reset  said  cause 
for  May  9,  1907,  at  10  o'clock  a.  m.,  to  af- 
ford defendant  further  opportunity  to  secure 
hla  witnesses ;  that  on  said  May  9th,  through- 
out the  entire  day,  and  until  10:30  at  night, 
except  for  two  short  recesses  for  meals,  pe- 
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titloner  was  actually  engaged  la  the  trial  of 
said  case  begun  in  said  division  No.  12  on 
May  8tb ;  that  upon  arriving  in  said  division 
No.  U  as  before  stated,  on  said  May  lOtb,  pe- 
titioner proceeded  to  examine  for  the  defend- 
ant thirty-four  Jurors  presented  for  voir  dire 
examination  in  said  case  of  August  Wllkins, 
charged  with  the  offense  of  sodomy,  and  such 
examination  was  concluded  on  both  sides 
about  10:15  a.  m.;  that  thereupon  petitioner 
Informed  the  court  as  to  the  pendency  of  said 
cause  in  said  St  Louie  court  of  criminal  cor- 
rection, and  as  to  the  need  of  petltion^a 
presence  In  said  court,  and  left  said  division 
No.  11,  with  the  full  knowledge  and  consent 
of  the  Judge  thereof,  for  the  purpose  of  at- 
tending to  said  case  in  said  St.  Louis  court 
of  criminal  correction,  then  sitting  less  than 
one  hundred  feet  from  the  courtroom  of  said 
division  No.  11;  that  at  said  time  the  chal- 
lenges .for  the  state  in  said  case  of  August 
WiUcins  bad  not  been  announced  or  notice 
thereof  given  to  either  petitioner  or  the  de- 
fendant, and  said  challenges  for  the  state 
were  never  communicated  to  petitioner  in 
any  way  until  after  his  return  to  said  division 
No.  11,  about  forty  minutes  later,  although  it 
was  known  to  the  court  and  to  counsel  for 
the  state  that  petitioner  during  such  Interval 
was  within  one  hundred  feet  of  said  division 
No.  11,  and  the  defendant,  as  x>etltloner  then 
knew,  was  then  entitled,  under  the  provisions 
of  section  2623  of  the  Revised  Statutes  of 
1809  of  Missouri,  to  an  Interval,  upon  his  de- 
mand, of  twelve  hours  in  which  to  determine 
upon  his  challenges ;  that  it  had  been  previ- 
ously agreed  between  counsel  In  said  case  In 
said  St  Louis  court  of  criminal  correction 
that  said  case,  upon  petitioner's  appearance 
In  said  court,  should  be  called  out  of  r^^lar 
order,  with  the  consent  of  the  court,  and 
thereupon  disposed  of  by  a  summary  trial,  as 
provided  In  the  act  creating  said  court,  which 
proceeding  would  reasonably  require  from 
fifteen  to  twenty-flve  minutes ;  that  when  pe- 
titioner did  so  arrive,  another  case  was  on 
trial,  and  counsel  in  petitioner's  case  were 
delayed  aboat  twenty  minutes  before  they 
could  get  said  case  called ;  that  thereupon  pe- 
titioner proceeded  with  said  case,  and,  after 
bringing  it  to  a  point  where  be  could  be  spar- 
ed,  petitioner  left  before  said  trial  was  com- 
pleted, and  Immediately  returned  to  said  di- 
vision No.  11,  where  he  resumed  his  labors  in 
said  case  of  August  Wllkins.  Petitioner 
states  that  his  aforesaid  absence  from  said  di- 
vision No.  11  was  solely  under  conditions  as 
aforesaid,  and  that  he  had  no  intention  or  de- 
sire whatever  to  exhibit  disrespect  or  want 
of  regard  for  the  court  or  to  hinder  or  delay 
its  proceedings.  Petitioner  further  states  that 
no  Judicial  notice  of  either  of  said  alleged 
contempts  was  taken  by  the  court  at  the 
time  of  the  occurrence  thereof,  and  not  there- 
after until  9  p.  m.  of  said  May  10th,  and  that 
meanwhile  three  adjournments  or  recesses 
of  said  court  were  had ;  that  no  notice  what- 
ever, of  any  proceeding  against  him  for  any 


alleged  contempt  was  given  petitioner;  that 
■at  said  hour  of  9  p.  m.  petitioner  was  called 
before  the  bar  of  said  court  without  previous 
notice  of  any  kind  and  without  being  accorded 
a  hearing  of  any  kind,  was  declared  by  the 
Judge  of  said  court  to  be  in  contempt  and 
said  flues  assessed  against  him;  that  peti- 
tioner then  and  there  requested  and  demand- 
ed that  he  be  given  a  hearing  and  an  oppw- 
tunity  for  explanation,  and  to  pax^  himself 
of  contempt  if  any  contempt  appeared,  but 
that  such  request  and  demand  was  denied 
him,  and  he  was  told  that  he  might  go  ahead 
and  say  what  he  wanted  to,  but  it  would  make 
no  difference,  as  the  fines  would  stand  Just 
the  same;  that  no  application  for  the  relief 
sought  has  been  made  to  or  refused  by  any 
court  officer  or  offlca«  superior  to  this  Ixm- 
orable  Judge.' 

"Your  petitioner  says  that  the  Judgment 
and  commitment  aforesaid  are  illegal,  null, 
and  void  because,  firstly,  the  Judgment  was 
rendered  in  the  case  of  State  v.  Wllkins,  and 
covers  two  distinct  offenses;  secondly,  peti- 
tioner was  convicted  without  notice,  trial, 
and  hearing ;  thirdly,  the  recitals  and  findings 
of  fact  upon  which  the  Judgment  Is  bottomed 
are  false;  fourthly,  because  the  matters  re- 
cited In  the  Judgment  do  not  authorize  a  con- 
viction; and,  fifthly,  because  upon  all  the 
facts  petitioner  was  not  guilty  of  any  con- 
tempt of  court  Wherefore,  your  petitioner 
prays  that  a  writ  of  habeas  corpus  be  grant- 
ed directed  to  Louis  Nolte,  sheriff  of  the  city 
of  St.  Louis,  commanding  him  to  have  the 
body  of  petitioner  before  the  honorable  Su- 
preme Court  at  a  time  and  place  therein  to 
be  specified,  to  do  and  receive  what  shall  then 
and  there  be  considered  by  your  honors  con- 
cerning him,  together  with  the  time  and  cause 
of  his  detention  and  said  writ  and  that  pe- 
titioner may  be  restored  to  his  Uberty. 

"Willis  H.  Clark,  Petitioner." 

This  petition  was  verified  by  affidavit 

The  writ  was  In  conventional  fonn,  and 
need  not  be  set  forth. 

The  return  thereto  follows: 

"I,  Louis  Nolte,  sheriff  of  the  city  of  St 
Louis,  Missouri,  for  my  return  to  the  writ  of 
habeas  corpus  Issued  in  the  above  cause,  state 
that  the  petitioner,  Willis  H.  Clark,  the  per- 
son named  in  said  writ  was  committed  to  my 
custody  by  virtue  of  a  certain  warrant  of  com- 
mitment duly  issued  out  of  the  circuit  court 
of  the  city  of  St  Louis,  state  of  Missouri,  on 
the  16th  day  of  May,  1907,  under  the  hand 
of  Adolpb  Nast  clerk  of  the  circuit  court  tor 
criminal  causes,  and  under  the  seal  of  said 
circuit  court,  city  of  St  Louis,  state  of  Mis- 
souri, a  certified  copy  of  which  warrant  of 
commitment  Is  hereto  attached,  marked  'E:x- 
hiblt  A,'  and  made  a  part  of  this  return.  And- 
thls  respondent  further  shows  to  this  honor- 
able court  that  the  said  warrant  of  commit- 
ment, under  which  this  respondent  now  holds 
In  custody  the  said  Willis  H.  Clark,  was  Is- 
sued in  pursuance  of  and  based  upon  an  order 
and  Judgment  of  said  circuit  Court  of  tfae- 
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dty  of  St  LoTils  (dlTisloa  No.  11  thereof) 
against  said  Willis  H.  Clark,  for  contempts 
committed  in  the  Immediate  view  and  pres- 
ence of  said  circuit  court,  city  of  St  Louis 
(division  No.  11  thereof),  as  set  forth  in  said 
order  and  judgment  of  said  circuit  court  > 
duly  certified  copy  of  which  order  and  Judg- 
ment is  herewith  filed  as  part  of  this  return, 
and  marked  'Exhibit  B.'  Nevertheless,  in 
obedience  to  the  writ  of  habeas  corpus  issued 
herein,  I,  the  said  sherlfT  of  the  city  of  St 
Louis,  now  produce  the  body  of  the  said  Wil- 
lis H.  Clark  before  this  honorable  court,  to  be 
dealt  with  according  to  law,  this  the  1st  day 
of  July,  1907.  Louis  Nolte, 

"Sheriff  of  the  City  of  St  Louis,  Mo." 
To  the  return  petitioner  replied  denying 
that  the  judgment  was  for  contempts  "com- 
mitted in  the  immediate  view  and  presence  of 
the  judge  of  division  11  of  the  circuit  court 
of  the  city  of  St  Louis,"  and  auplifled  the 
foregoing  denial  by  restating  the  gist  of  his 
petition  In  that  behalf.  Petitioner  then  ask- 
ed that  a  commissioner  be  appointed  by  this 
court  to  take  testimony  on  the  controverted 
questions  of  fact  The  circuit  attorney  of  the 
dty  of  St.  Louis,  on  behalf  of  the  sheriff, 
tbereui>on  filed  a  certified  copy  of  a  decision 
rendered  in  the  St.  Louis  Court  of  Appeals  on 
petitioner's  earlier  application  to  that  court 
for  a  writ  of  bat>eas  corpus  on  the  same  facts ; 
and  further  suggested  that  division  11  of  the 
circuit  court  of  the  dty  of  St  Louis  was  a 
court  of  general  jurisdiction,  that  its  judg- 
ment and  commitment  could  not  be  attacked - 
collaterally  on  application  for  a  writ  of  ha- 
beas corpns,  and  therefore  no  order  appoint- 
ing a  commissioner  .to  take  evidence  should 
go.  The  cause  being  set  for  hearing,  petition- 
er appeared  by  counsel  and  submitted  It  here 
on  brief  and  oral  argument  Neither  in  the 
one  or  the  other  was  the  appointment  of  a 
commissioner  to  take  testimony  pressed.  To 
the  contrary,  the  cause  was  submitted,  by  nec- 
essary implication,  on  the  theory  that  the 
facts  essential  to  determine  the  issues  are  dis- 
closed by  the  judgment  and  commitment  and 
that  the  crucial  question  for  our  determina- 
tion resolved  itself  Info  a  matter  of  law.  This 
being  BO,  we  shall  treat  the  case  as  thongh 
the  application  for  the  appointment  of  a  com- 
missioner was  withdrawn  or  waived,  and  as 
if  the  case  stood  on  a  motion  for  judgment  on 
the  pleadings. 

Opinion. 

1.  It  is  well  to  fetch  a  compass  and  elimi- 
nate certain  questions  injected  into  the  case, 
but  not  deemed  germane  to  It  in  the  form  sub- 
mitted.   For  instance: 

(a)  A  portion  of  the  brief  of  petitioner's 
'Counsel  formulates  and  supports,  by  argu- 
ment and  authority,  the  proposition  that  In 
a  proceeding  by  habeas  corpus,  seeking  the 
discharge  of  a  person  held  under  a  judgment 
and  commitment  for  contempt  the  jurisdic- 
tion of  the  committing  court  or  magistrate 
cannot  be  sustained  by  false  recitals  of  the 


existence  of  the  facts  upon  which  jurisdic- 
tion depends;  that  is,  that  in  such  case  as 
this,  no  court  or  officer  can  acquire  jurisdic- 
tion by  mere  ipse  dlxlt^the  bare  and  bald 
assertion  of  it  We  are  cited  to  Bx  parte 
O'Brien,  127  Mo.  477,  30  S.  W.  158,  as  sustain- 
ing that  proposition.  It  is  obvious,  however, 
that  when  petitioner  waived  the  appointment 
of  a  commissioner  to  take  testimony  on  con- 
troverted facts  the  case  at  once  took  the 
form  of  a  submission  on  facts  no  longer  con- 
troverted, to  wU,  the  narrations  of  the  judg- 
ment and  commitment.  Hence  it  is  that  the 
contention  in  hand,  whether  sound  or  un- 
sound, well  or  111,  In  a  proper  case,  Is  out  of 
the  case. 

(b)  Somewhat  akin  to  said  contention  lis 
another,  viz.,  that  we  should  look  into  facts 
dehors  the  record,  because  (It  is  said)  division 
11  of  the  circuit  court  of  the  city  of  St  IjouIs 
Is  not  a  court  of  general  jurisdiction  proceed- 
ing according  to  the  course  of  the  common 
law,  and  therefore  not  entitled  to  the  pre- 
sumptions attending  the  proceedings  of  all 
such  courts.  This  contention  must  also  be 
put  to  one  side,  because  (1)  in  the  first  place, 
as  said,  there  are  no  facts  here  dehors  the 
record.  Petitioner,  by  waiving  an  order  for 
the  appointment  of  a  commissioner  to  take 
testimony  to  establish  such  facts,  if  any, 
thereby  elected  to  go  on  without  them,  L  e., 
he  elected  to  stand  on  the  record  facts,  If 
stand  he  can  at  alL  Having  made  that  elec- 
tion, he  must  abide  It  Be  must  stand  there 
— he  cannot  leap  over  and  stand  elsewhere. 
(2>  In  the  second  place,  division  U  is  In  very 
fact,  as  Its  name  Indicates,  but  a  division  of 
the  circuit  court  of  that  dty,  and  hence,  to 
all  Intents  and  purposes,  a  court  of  general 
jurisdiction.  The  mere  fact  that  In  matter 
of  detail  in  the  administration  of  Justice  cer- 
tain criminal  cases  are  assigned  to  it  %Bd 
that  such  assignment  is  heavy  enough  to  oc- 
cupy, peradventure,  its  whole  time,  does  not 
lop  oS  or  dim  Its  power  as  a  constitutional 
court— a  circuit  court  proceeding  according 
to  the  course  of  the  c(Hnmon  law.  Const  art. 
6,  (  1 ;  Id.  §  22  et  seq.  [Ann.  St.  1906.  pp.  212, 
234];  Ann.  St  1906.  »>■  4004,  4806;.  Laws 
1903,  p.  142;  Laws  1805,  p.  127.  The  peti- 
tioner relies  on  decisions  relating  to  judg- 
ments of  the  court  of  criminal  correction,  a 
court  of  limited  statutory  jurisdiction,  and 
therefore  not  in  point 

(c)  The  circuit  attorn^  brings  to  our  at- 
tention the  decision  of  the  St.  Louis  Ciourt 
of  Appeals  denying  petitioner  his  discharge 
from  the  same  Judgment  and  commitment 
challenged  here.  In  re  Clark  (Mo.  App.)  lOS 
S.  W.  1106  (not  yet  officially  reported).  It 
goes  without  saying  that  with  this  court  a 
decision  bearing  the  hallmark  of  a  court  of 
80  high  authority  as  the  St  Louis  Court  of 
Appeals  passes  current  as  persuasive  and  in- 
structive. We  do  not  understand  the  circuit 
attorney  to  make  the  out  and  out  contention 
that  the  decision  In  question  rlsoi  to  the  piane 
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of  res  adjudicata ;  but  If  such  be  bis  position, 
impliedly  or  by  indirection,  It  is  not  sound. 
A  plea  of  estoppel  by  record  in  a  babeas  cor- 
pus case  is  good  on  tbe  same  facts  wliere  the 
prisoner  has  been  discharged,  but  is  bad 
where  the  prisoner  has  been  remanded,  as 
here.  This  is  so  l)e{»ase  jndges  may  t>e  liken- 
ed unto  priests  attending  between  the  homa 
of  the  altar  in  the  Temple  of  Justice.  So  at- 
tendlhg,  they  stand  solemnly  charged  with 
lieeping  the  lamp  of  personal  liberty  in  olli 
well  trimmed  and  brightly  burning.  It  is  so 
because  the  liberty  of  the  citizen  is  an  im- 
mediate Jewel  of  tbe  law,  to  be  sacredly 
cherished  and  hedged  about  withal.  There- 
fore, no  mere  legal  fictions,  good  for  use  in 
matters  of  less  moment,  or  matter  of  pnnc- 
tiUo,  or  comity  between  courts,  may  tihield 
any  one  restraining  an  American  citizen  of 
bis  liberty  from  haying  the  why  and  where- 
fore of  that  restraint  smnmarily  loolced  into 
by  any  court  of  competent  Jurisdiction  in  the 
land.  The  discretion  of  one  Judge  in  remand- 
ing the  prisoner  does  not  bar  the  discretion  of 
another  in  discharging  the  prisoner  on  habeas 
corpus.  Wberefore,  when  the  great  writ  goes 
down — a  writ  whose  origin  is  lost  In  the 
dawn  of  English  history,  whose  final  and 
triumphant  establishment  was  a  landmark 
in  the  evolution  of  civil  liberty,  making  tbe 
hearts  of  Its  lovers  leap  for  Joy — ^to  the  pris- 
oner, the  doots  of  Jails  open;  he  comes  into 
court  with  his  shackles  dropped;  and  tbe 
cause  of  his  imprisonment,  the  very  marrow 
of  it,  is  laid  bare  to  the  utmost  verge  and 
minutite  permitted  by  written  law.  And  this, 
too,  no  matter  what  court  has  theretofore 
denied  relief,  unless  it  be  a  court  of  superior 
Jurisdiction.  Rev.  St  1899,  I  3646  [Ann.  St 
1906,  p.  2017].  In  Weir  v.  Marley,  99  Mo., 
loc.  cit  488,  12  S.  W.  798,  6  r*.  B.  A.  672,  et 
893.,  Brace,  J.,  speaking,  said:  "That  the 
doctrine  of  res  adjudicata  is  not  applicable 
to  tbe  case  of  a  refusal  to  discharge,  and  that 
tbe  prisoner  is  entitled  to  the  opinion  of  all 
the  courts  or  officers  authorized  in  a  griven 
cause  to  issue  tbe  writ  as  to  the  legality  of 
bis  imprisonment,  is  conceded,  and  is  not 
limited  in  this  state  by  statutory  enactment 
except  in  tbe  one  particular  that  the  appli- 
cant for  the  writ  in  his  petition  must  state 
'that  no  application  has  been  made  or  refused 
by  any  court  officer  or  officer  superior  to  the 
one  to  whom  tbe  petition  is  presented.'  Sub- 
ject to  this  limitation,  one  restrained  of  his 
liberty  may  in  sacceesion  ai^ly  to  every  court 
or  officer  authorized  to  issue  the  writ,  not- 
withstanding another  court  or  officer  having 
Jurisdiction  may  have  refused  to  issue  It  or 
to  discharge  him  from  such  restraint  'and 
from  such  refusal  no  appeal  will  lie,'  as  was 
held  in  Howe  v.  State,  9  Mo.  690;  the  reason 
assigned  in  that  case  being  that  'the  refusal 
to  grant  a  discharge  is  not  a  final  Judgment 
from  which  an  appeal  will  lie  to  this  court* 
•  •  •  Prom  these  cases  may  be  deduced 
the  doctrine  that  the  principle  of  res  adjudi- 


cata does  not  apply  In  cases  of  babeas  corpus 
to  Judgments  remanding  the  prisoner,  or  to 
Judgments  discharging  tbe  prisoner,  where  a 
new  state  of  facts,  warranting  his  restraint 
is  shown  to  exist  different  ftom  that  which 
existed  at  the  time  the  first  Judgment  was 
rendered.  That  it  does  apply  to  a  Judgment 
discharging  a  prisoner,  where  no  such  new- 
state  of  facts  is  shown,  may  be  readily  deduc- 
ed from  tbe  case  Ex  parte  Jilz,  64  Mo.  205, 
27  Am.  Rep.  218.  The  distinction  thus  made 
between  Judgments  remanding  and  tho6e  dis- 
charging the  prisoner  grows  ont  of  the  nature 
of  the  writ  whose  raison  d'etre  is  the  protec- 
tion of  personal  liberty."  See,  also.  In  re 
Boutelle,  124  Mo.  App.  450,  101  S.  W.  1096. 

With  the  foregoing  matters  eliminated,  tbe 
case  may  proceed  on  the  theory  that  the  al- 
legations of  the  petition  are  taken  as  tme 
only  so  far  as  sustained  by  the  recitals  In 
the  Judgment  and  the  commitment,  but  with- 
out any  bar  arising  from  the  adverse  decision 
of  the  Ciourt  of  Appeala 

2.  Contempts  logically  arrange  and  divide 
themselves  into  four  classes,  viz.,  direct  and 
indirect  civil  and  criminal.  It  has  been  said, 
generally,  that  criminal  contempts  embrace 
all  acts .  committed  against  the  majesty  of 
the  law,  and  the  primary  purpose  of  tbelr 
punishment  is  tbe  vindication  of  public  au- 
thority. See  authorities  Infra.  On  tbe  other 
hand,  a  civil  contempt  is  where  a  person 
fails  or  refuses  to  do  something  which  he  has 
been  ordered  to  do,  or  has  done  something 
he  has  been  ordered  not  to  go,  for  the  benefit 
of  the  opposite  party  to  a  cause.  In  dvil 
contempts  the  object  of  the  punishment  is 
for  the  purpose  of  coerdi^  the  performance 
of  an  act  remedial  in  its  nature;  See  author- 
ities infra.  A  direct  contempt  has  t>een  de- 
fined as  a  contempt  in  facie  corlse,  1.  e.,  lit- 
erally, in  the  face  of  the  court  It  may  con- 
sist in  "noisy  or  tumultuous  c<»iduct  In  the 
presence  of  the  court,  or  so  near  thereto  as  to 
Interrupt  its  proceedings,  or  an  open  defiance 
to  Its  Just  powers  or  authority,  or  in  dlsre- 
q)ectf  ul  behavior  or  language  to  the  presiding 
Judge,  or  any  Improper  conduct  tending  to 
defeat  or  Impair  the  administration  of  Jus- 
tice." 7  Am.  &  Eog.  Sncy.  of  Law  (2d  Bd.) 
tit  "Contempt"  pp.  27-29;  State  ex  rel.  v. 
Bland,  189  Mo.,  loc.  cit  206,  88  S.  W.  28  et 
seq.  Circumspection  should  be  used  to  sedc 
and  apply  proper  llmitatlonB  vpoa  that  class 
of  cases  covered  by  tbe  last  clause  of  tbe 
definition  of  direct  contempt  Examples  will 
show  the  reetrictionB.  HV>r  Instance,  under 
that  clause,  as  iMinted  oat  by  the  learned  au- 
thors of  the  foregoing  treatise,  it  has  been 
held  that  attempting  In  tbe  witness  room  to 
deter  a  witness  from  testifying  by  (Bering 
him  money  is  a  contempt  in  the  presence  of 
the  court  (Savin,  Petitioner,  131  U.  S.  267, 
9  Sup.  Ct  680,  88  Ii.  S3d.  ISff);  and  held  that 
approaching  a  Juror  in  the  presence. of  the 
court  with  the  view  of  improperly  Influencing 
his  action  in  the  event  be  should  be  sworn  In 

Digitized  by  VjOOQIC 


Ma) 


BX  PABTfi  CLABK. 


997 


the  case  Is  a  contempt  In  tbe  lU'esence  of  the 
court  (Cuddy,  PeUtioner,  131  U.  S.  280,  0 
Sup.  Ct  703,  33  L.  Ed.  154);  and  held  that  a 
newspaper  reporter  who  conceals  himself  in 
the  jury  room  for  the  purpose  of  taking  notes 
of  the  proceedings  of  the  Jury  is  a  contempt 
committed  In  the  immediate  presence  of  the 
court  (Matter  of  Choate.  24  Abb.  N.  C.  430, 
9  N.  Y.  Supp.  821).  An  indirect  or  construc- 
tive contempt  is  defined  as  "one  offered  else- 
where than  in  the  presence  of  tbe  court,  and 
which  tends  by  Its  operation  to  degrade  or 
make  Impotent  the  authority  of  tbe  court,  or 
in  some  manner  to  Impede  or  embarrass  the 
due  administration  of  Justice."  See  author- 
ities first  above. 

The  contempts  outlined  in  the  Judgment  in 
the  case  at  bar  are  plainly  criminal  con- 
tempts under  the  foregoing  deflnitions.  Be^ 
Ing  criminal  contempts,  the  adjudged  pun- 
ishment is  a  Judgment  In  a  criminal  case, 
and  no  appeal  lies  and  no  writ  of  error  may 
go.  State  ex  rel.  v.  Bland,  supra.  Absent 
Buch  remedy,  what  was  said  in  that  case 
(page  207  of  189  Mo.,  page  30  of  88  S.  W.)  is 
applicable  here,  to  wit,  that  where  no  statu- 
tory right  of  appeal  exists  or  writ  of  error 
lies  courts  having  8Tu>erintending  control 
have  been  astute  and  diligent  in  granting  re- 
lief by  Iniq)ectlng  records  under  writs  of  cer^ 
tlorari  or  habeas  corpus.  Elz  parte  O'Brien, 
supra;  State  v.  Leftwich,  41  Minn.  42,  42 
N.  W.  698;  In  re  Watts  &  Sbchs,  190  V.  S. 
1,  23  Sup.  Ct  T18,  47  L.  Ed.  933. 

The  next  question  is,  are  the-  contempts 
charged  in  tbe  case  at  bar  direct  or  Indirect? 
Observe,  vital  matter  is  involved  In  a  correct 
answer  to  that  question;  for  if  they  be  direct 
contempts,  they  may  be  punished  at  common 
law,  as  well  as  under  our  statutes  (section 
1618  [Ann.  St  1906,  p.  1200]),  on  view,  in- 
■lanter,  without  notice  or  hearing.  In  such 
case  there  is  no  prosecution,  no  plea,  nor  Is- 
sue upon  which  there  can  be  a  trial.  Six 
parte  Terry,  128  U.  S.,  loc.  clt  308,  9  Sup.  Ct 
77,  82  L.  B3d.  405,  dtlng  State  v.  Woodfln,  5 
Ired.  Law  (N.  C.)  199, 42  Am.  Dec.  161;  Whit- 
tem  V.  State,  36  Ind.  196;  4  Stephens'  Com., 
Bk.  6,  c.  15;  Tidd's  Prac.  (9th  Ed.  London, 
1828)  479,  480;  Ex  parte  Hamilton  &  Smith, 
61  Ala.  66;  People  v.  Turner,  1  Cal.  152.  In 
such  cases,  the  court  having  hearing  ears  and 
seeing  eyes,  its  p«'sonal  knowledge  takes  the 
place  of  evidence  and  makes  a  trial  an  Idle 
ceremony.  The  violence  offered  may  be  stop- 
ped violently,  as  fire  stops  fire,  or  "like  cures 
like."  If,  on  the  other  hand,  the  contempts 
charged  in  the  Judgment  at  bar  be  Indirect  or 
constructive  contempts,  the  contemner,  under 
our  statutes  (section  1618,  supra)  and  under 
the  common  law,  as  will  presently  be  pointed 
out  is  entitled  to  notice,  reasonable  time,  and 
a  hearing,  or  else  he  Is  condemned  without 
due  process  of  law  as  defined  In  the  books. 
See  Womack  v.  St  Joseph,  201  Mo.,  loa  clt 
482,  100  S.  W.  443,  10  L.  R.  A.  (N.  S.)  140 
et  seq.  As  will  be  seen,  also,  our  statutes 
are  but  declarative  of  the  common  law  in 


the  foregoing  reelects  as  in  many  others. 
Being  so  declarative  (in  all  respects  pertinent 
here),  we  need  pay  little  attention  to  ques- 
tions relating  to  their  constitutionality,  sug- 
gested by  the  circuit  attorney. 

We  may  digress  far  enough  to  point  out 
that  it  is  insisted  by  him  that  the  scope,  ef- 
fect and  purpose  of  State  ex  inf.  v.  9bq>- 
herd,  177  Mo.  205,  76  S.  W.  79,  99  Am.  St 
Bep.  624,  was  to  strike  down  as  unconstitu- 
tional the  wh(de  body  of  the  written  law  on 
the  subject  of  contempts.  Bev.  St  1899,  S 
1616  et  seq.  [Ann.  St  1906,  p.  1199].  But  we 
do  not  BO  read  that  case.  The  statute  (sec- 
tion 1616)  enumerates  certain  forms  of  con- 
tempt and  provides  that  in  their  punishment 
courts  have  power  to  pimlsh  the  acts  enu- 
merated, "and  no  other."  The  contempt 
charged  in  the  Shepherd  Case  did  not  come 
within  those  enumerated  by  that  statute. 
Tbe  precise  question  held  In  Judgment  in 
that  case,  therefore,  was  this:  Was  that 
statute  preclusive,  or  had  this  court,  as  a 
creation  of  the  Constitution,  the  Inherent 
power  at  common  law,  of  which  It  may  not 
be  shorn  by  statute,  to  punish,  as  at  common 
law,  for  contempts  known  to  the  common 
law,  but  on  which  the  statute  is  silent?  The 
broad  language  used  in  the  case,  measured 
by  recognized  canons  of  construction,  must  be 
read  In  the  llgbt  of  the  case  and  facts  held 
In  Judgment  This  court,  in  effect,  ruled  that 
a  constitutional  court  may  go  to  the  common 
law  for  Its  Inherent  power  to  punish  all  con- 
tempts, recognized  as  such  at  {he  common 
law,  and  to  the  extent  that  the  statute  clip- 
ped such  power  it  was  unconstitutional. 
That  holding  was  right;  but  that  case  did 
not  hold  In  Judgment  and  hence  Is  no  author^ 
ity  for  the  proposition  that  those  parts  of  the 
statute  declarative  of  the  common  law  were 
invalid  as  unconstitntional. 

Recurring  now  to  the  question,  are  the  of- 
fenses recited  in  the  Judgment  direct  or  In- 
direct contempts?  The  complaint  made  and 
recited  of  tbe  petitioner  was  his  intentional 
absence  from  the  courtroom  to  the  delay  and 
embarrassment  of  a  trial  in  which  the  peti- 
tioner was  engaged  as  counsel,  16  minutes  at 
one  time  and  66  at  another.  The  petitioner 
himself  was  absent  His  acts  ad  interim 
were  likewise  absent  His  doings  went  with 
him.  It  would  seem  like  an  exquisite  and 
palpable  contradiction  of  terms  to  complain 
in  one  breath  that  the  petitioner  and  his  acts 
were  absent  and  in  the  next  breath  to  say 
that  such  absence  constituted  a  presence; 
that  is,  a  contempt  committed  in  the  presence 
of  the  court  The  absence  of  an  attorney,  a 
Juryman,  a  witness,  an  officer  (Including  even 
a  member  of  the  bench  himself),  from  tbe 
courtroom  at  the  precise  time  due  there  may 
be  susceptible  of  many  Innocent  explanations. 
Each  and  every  of  these  absences  are  of  a 
kind  and,  hence  on  a  level,  and  none  of  these 
explanations  are  within  the  mere  eyesight  or 
earshot  of  any  court  of  ordinary  mortal  en- 
dowments.   These  explanations  can  only,  come 
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to  the  court  by  evidence  aliunde  his  eye  or 
ear,  so  that  It  would  seem  that  absence  ongbt 
not  to  be  dealt  with  as  essentially  in  the  same 
class  as  things  that  happen  In  the  view  or 
bearing  of  the  court.  We  think  that  is  the 
more  gracious  aod  the  better  view,  comport- 
ing with  the  good  sense  of  the  thing,  comes 
well  within  the  quoted  deflnltlon  of  an  in- 
direct contempt,  and  Is  sustained  by  the  rea- 
soning of  well-considered  cases.  For  exam- 
ple: Ex  parte  O'Brien,  supra;  In  re  Dill, 
Petitioner,  32  Kan.  668,  6  Pac.  39,  48  Am. 
Rep.  505 ;  In  re  Wood,  82  Mich.  75,  45  N.  W. 
1113 ;  Gordon  v.  State  (Neb.)  102  N.  W.  458 ; 
Indianapolis  Water  Ck>.  v.  Amer.  Starboard 
Co.  (C.  C.)  75  Fed.,  loc.  dt  975;  Ex  parte 
Robinson,  86  U.  S.  505,  22  Ia  Ed.  205;  Ex 
parte  Terry,  supra.  We  bold,  then,  that  the 
contempts  char^  against  petitioner  Clark  are 
Indirect  confeempts,  if  any. 

3.  The  next  question  is,  was  petitioner  con- 
demned without  notice,  without  a  hearing, 
and  therefore  denied  due  process  of  law?  If 
it  be  assumed.  In  the  absence  of  specific  nar- 
ration, that  Mr.  Clark  was  present  In  court 
when  adjudged  guilty  of  two  several  con- 
tempts, and  had  actual  notice  then  and  there 
of  what  was  going  on,  yet  such  notice  is 
not  the  notice  contemplated  by  general  law. 
Notice^  in  contemplation  of  law,  means  a  rea- 
sonable notice,  one  fairly  sufficient  to  pre- 
pare and  make  a  defense;  any  other  is  but 
sounding  brass  and  tinkling  cymbal — is  form, 
not  substance.  State  ex  rel.  Tedford  v.  Knott 
et  ah,  105  ^.  W.  1040  (Just  banded  down  in 
banc  and  not  yet  officially  reported),  and 
cases  cited ;  State  ex  rel.  v.  Maroney,  191  Mo. 
531,  90  S.  W.  141.  Nor  is.  it  the  notice  con- 
templated by  statute  law.  Rev.  St  1899,  S 
1618  [Ann.  St  1906,  p.  1200]. 

It  will  be  observed  from  the  sundry  where- 
ases and  recitals  in  the  Judgment  that  the 
learned  Judge  spreading  it  of  record  was  In 
a  mood  to  say  what  he  had  to  say,  every  Jot 
and  tittle,  In  writing.  His  mind  ran  strong- 
ly to  that  course.  Nor,  apparently,  was  he 
in  aught  awed  from  the  "career  of  his  hu- 
mor." In  the  actual  presence  of  all  that  is 
set  down,  the  presumption  ought  to  be  Indulg- 
ed (nothing  appearing  to  prevent)  that  all  the 
facts  appear  in  black  on  white.  By  neces- 
sary inference,  then,  it  appears  by  indirec- 
tion there  was  no  notice,  no  formulated  charg- 
es, no  bearing,  as  those  terms  are  known 
to  the  law.  Certainly  a  Judgment  that  took 
note  of  15  minutes'  delay  at  the  morning 
sitting  of  the  court  would  not  neglect  to  note 
things  of  such  pith  and  gravity  as  the  formu- 
lation of  charges,  the  service  of  notice,  and  a 
hearing  of  evidence,  if  such  things  were  in 
esse.  True  It  is  the  court  used  a  terminol- 
ogy that  absent  other  controlling  reasons, 
might  faintly  indicate  a  hearing.  It  says: 
"Whereas,  the  court  was  of  the  opinion  that 
said  delay  on  the  part  of  said  Willis  H.  Clark 
was  intentional."  It  says:  "Whereas,  this 
court  doth  find  as  a  fact  that  said  failure  on 
the  part  of  said  Clark  to  promptly  return  in- 


to court  and  continue  the  trial  of  the  above 
cause,  which  was  then  on  trial,  was  vrllltnl 
and  In  utter  disregard  of  the  authority  of 
this  court"  But  it  must  be  remembered  that 
the  finding  of  the  court  was  based  on  its  the- 
ory tbat  the  contempt  was  committed  In  its 
immediate  presence,  thereby  excluding  the 
idea  of  citation  and  evidence;  and  it  must 
not  be  forgotten  that  while  the  word  "opin- 
ion," in  a  close  and  strict  sense,  is  used  as  a 
term  Indicating  a  decision  of  a  court  upon 
pleadings  and  facts  duly  presented  in  a  cause, 
yet  It  is  a  word  of  so  flexible  meaning  as  to 
indicate  "notion,"  "Idea,"  "view,"  and,  broad- 
ly, one's  opinions  may  mean  one's  "senti- 
ments." In  the  absence  of  the  usual  narra- 
tions of  notice  and  hearing  (commonly  ap- 
pearing In  all  Judgments),  it  is  sticking  in 
the  bark  to  say  that  such  matter  of  substance 
may  be  Inferred  by  saying  the  "court  doth 
find,"  or  by  the  use  of  the  word  "opinion." 
It  is  allowable  to  a  drowning  man,  but  not 
to  a  court  of  Justice,  to  grasp  at  straws.  A 
Judgment  in  contempt  like  a  pyramid,  should 
stand  broadly  on  a  base,  not  on  a  small  point 
or  apex. 

It  only  remains  to  say  that  In  indirect  con- 
tempts the  alleged  contemner  Is  entitled  by 
statute  to  notice,  of  the  accusation  and  a  rea- 
sonable time  to  make  his  defense.  Section 
1618,  Rev.  St  1899  [Ann.  St  1906,  p.  1200]. 
Precisely  so,  also,  runs  the  common  law. 
Drawing  from  the  undeflled  well  of  the  com- 
mon law,  we  find  it  said  by  Blackstone  (4 
Bl.  •286):  "If  the  contempt  be  committed  in 
the  face  of  the  court  the  offender  may  be  in- 
stantly apprehended  and  imprisoned,  at  the 
discretion  of  the  Judges,  without  any  fur- 
ther proof  or  examination.  But  in  matters 
that  arise  at  a  distance,  and  of  which  the 
court  cannot  have  so  perfect  a  knowledge, 
unless  by  the  confession  of  the  party  or  the 
testimony  of  others,  if  the  Judges  upon  affi- 
davit see  sufficient  ground  to  suspect  that  a 
contempt  has  been  committed,  they  either 
make  a  rule  on  the  suspected  party  to  show 
cause  why  an  attachment  should  not  issue 
against  him,  or,  in  very  flagrant  instances  of 
contempt,  the  attachment  issues  In  the  first 
instance ;  as  it  also  does  if  no  sufficient  cause 
be  shown  to  discharge;  and  thereupon  the 
court  confirms  and  makes  absolute  the  orig- 
inal rule.  This  process  of  attachment  Is 
merely  intended  to  bring  the  party  into  court 
and,  when  there,  he  must  either  stand  com- 
mitted, or  put  in  bail,  in  order  to  answer  up- 
on oath  to  such  Interrogatories  as  shall  be 
administered  to  him  for  the  better  informa- 
tion of  the  court  with  respect  to  the  circum- 
stances of  the  contempt  These  Interroga- 
tories are  In  the  nature  of  a  charge  or  accusa- 
tion, and  must  by  the  course  of  the  court  be 
exhibited  within  the  first  four  days,"  ete. 
See,  also,  Brown  on  Jurisdiction  (2d  Ed.)  p. 
402,  and  cases  cited  in  footnotes.  So  that 
if  the  statute  be  looked  to,  the  Judgmoit 
viewed  from  its  four  comers,  la  Irregular  and 
void  for  lack  of  due  procras^of  law  and  re- 
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uniting  lack  of  JnrlsdlctloD ;  If  the  common 
Jaw  be  looked  to,  the  same  conclusion  must 
be  reached.  The  judgment  falling,  the  com- 
mitment falls.  The  one  la  predicated  of  the 
■other. 

We  make  no  manner  of  doubt  that  a  will- 
ful unexplained  absence  from  the  courtroom, 
to  the  harraasment  and  delay  of  the  court  In 
the  orderly  administration  of  Justice  in  a 
'Case  on  trial,  on  the  part  of  an  attorney  at 
law  (an  officer  of  the  court,  and  hence  a  part 
of  it),  may  be  found  to  be  contempt  of  court, 
on  due  accusation,  notice,  and  hearing,  and 
nothing  said  herein  must  be  taken  as  indicat- 
ing a  contrary  view.  But  In  this  case,  for 
reasons  set  forth,  the  petitioner  is  entitled  to 
his  discharge.  Other  questions  discussed  in 
brlefa  of  counsel  are  reserved.  His  discbarge 
ia  accordingly  ordered.    All  concur. 


STATB  v.  VICKER& 

<Snpreme  Conrt  of  Missonri,  Division  Mo.  2. 
Dec.  10,  1907.) 

1.  CaiviNAi.  Law— Venuib— Pbejudicb  of  Iw- 

HABITARTO. 

E>Tidence  in  support  of  an  application  for 
-change  of  venne  for  prejudice  of  the  inhabitants 
of  the  county  held  insufficient  to  establish  such 
a  prejudice  as  would  prevent  defendant  from  ol>- 
taininK  a  fair  trial  in  that  county. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  243.] 

-2.  Sauk— BviDEROE. 

On  an  issue  of  prejudice  of  the  inhabitants 
of  a  county  against  accused  in  support  of  an  ap- 
plication for  change  of  venue,  a  witness,  asked 
to  state  the  purport  of  a  conversation  he  had 
heard  with  reference  to  defendant's  guilt  or  in- 
nocence, should  have  been  permitted  to  testify 
-that  "the  sentiment  was  against  the  man"  and 
that  the  people  were  highly  incensed  at  the  time;. 

"ft.    SAUE— AFFEAI/— HABMI.E88    BBBOB. 

Where,  on  an  application  for  a  change  of 
venue,  a  witness  was  permitted  to  testify  that 
his  neighbors  said  accused  was  a  bad  man  and 
came  from  the  West  to  the  county,  and  was  a 
memlwr  of  a  gang  of  desperadoes,  accnsed  was 
■not  prejudiced  by  the  striking  of  other  answers 
that  the  people  were  highly  incensed  at  the 
time  and  that  the  sentiment  was  against  him. 
4.  Sai»— Opiniow. 

On  an  application  for  a  ctiange  of  venue 
hecanse  of  prejudice  of  the  inhabitants,  tlie  conrt 
should  not  have  permitted  witnesses  to  testify 
that  defendant  could  have  a  fair  trial  in  the 
county  where  the  offense  was  committed. 
B,  Same— Apfkai^— Pbejudicb. 

Accnsed  was  not  prejudiced  by  evidence  of 
witnesses  on  an  application  for  change  of  vmue 
that  accused  could  have  a  fair  trial  in  the  county 
where  the  offense  was  committed :  such  evidence 
having  been  elicited  only  after  the  witnesses  had 
stated  all  their  knowledge  of  accused  and  of  the 
«entiment  of  the  people  m  their  respective  neigh- 
borhoods. 
flL  Sake— AppeaI/— Rbvikw. 

The  trial  of  an  issue  as  to  prejudice  of  the 
inhabitants  of  the  county  against  accused  on  an 
application  for  change  of  venue  being  to  the 
Judge  of  the  court,  the  Supreme  Court  is  bound 
by  the  circuit  court's  finding,  unless  manifest  er- 
ror occurred. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  15,  Crimmal  Law,  g  3044.] 


7.  SAire— DiBCBEnoN. 

The  granting  of  an  application  for  change 
of  venue  for  prejudice  of  the  inhabitants  of  the 
county  against  accused  t>einK  a  matter  of  discre- 
tion, the  court's  ruling  will  not  be  reversed  on 
appeal.  In  the  absence  of  a  showing  tliat  the 
court's  discretion  waa  abused. 

[Ed  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  i  3044.] 

8.  JtTBT— COJIPETBNCT  OF  JTTBORS— OPIHIOWS— 

Newspaper  Reports. 

Rev.  St  1899,  8  2616  [Ann.  St  1906,  p. 
1550],  declares  that  it  shall  be  a  good  cause  of 
challenge  for  a  juror  if  he  has  formed  or  deliv- 
ered an  opinion  on  the  issue  or  any  material 
fact  to  be  tried ;  but  if  such  opinion  is  founded 
only  on  nimoi'  or  newspaper  reports,  and  is  not 
such  as  to  prejudice  or  bias  the  juror's  mind,  ho 
may  be  sworn.  Beld,  that  where  a  juror,  liav- 
ing  testified  that  lie  had  no  acquaintance  with 
defendant,  was  not  related  to  any  of  the  witness- 
es, and  bad  no  bias  or  prejudice  against  defend- 
ant, also  stated  that  he  had  heard  his  neighlrars 
speak  of  accused  and  had  read  about  the  alleged 
offense  in  the  newspapers,  from  which  he  had  de- 
rived a  prejudice  against  accused,  but  that  his 
Impression  or  opinion  was  formed  on  rumor  and 
newspaper  reports,  he  never  having  heard  any 
witness  speak  al>out  accused,  he  was  competent. 

[Ed.  Note. — For  cases  in  ixiint,  see  Cent  Dig, 
vol.  31,  Jury,  §S  449-457.] 

0.  Same— Dbawino  Juby— Tebbitobiai.  Lim- 
n's— JuBisDicnoN  of  Coukts. 

Laws  1897,  p.  61,  establishing  terms  of  the 
Lewis  county  circuit  court  at  Canton,  in  such 
county,  did  not  restrict  the  court's  junsdictlon 
over  the  entire  county,  nor  prevent  the  summon- 
ing of  jurors  from  the  county  at  large  to  try 
accused  at  the  county  seat  for  an  offense  com- 
mitted within  the  county  outside  of  the  Canton 
district 

10.  CRIMlNAt  liAW- TBIAIt— ObDEB   OF  PbOOF. 

Where  a  witness  testified  to  talking  over 
the  telephone  with  defendant  after  the  commis- 
sion of  the  alleged  offense,  and  that  he  recogniz- 
ed defendant's  voice  and  knew  that  it  was  defend- 
ant that  was  talking  at  ttie  time,  the  court  did 
not  err  in  previously  permitting  another  to  testi- 
fy to  what  the  former  witness  said  through  the 
telephone  in  such  conversation,  as  the  order  in 
which  any  testimony  should  be  admitted  rests 
solely  in  the  discretion  of  the  trial  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  St  1609,  1610.] 

11.  WrrNESSES— ReDIBEOT  EXAMINATIOIf. 

Where,  in  a  prosecution  for  rape,  defendant 
cross-examined  prosecutrix's  mother  at  length 
concerning  the  parties  to  whom  she  had  recited 
prosecutrix's  complaint,  and  concerning  a  con- 
versation with  defendant  regarding  his  action, 
and  she  had  testified  that  she  did  not  tell  her 
husband  of  prosecutrix's  complaint  until  after 
dusk  on  the  day  the  offense  was  committed,  she 
was  properly  allowed  to  testify  on  redirect  ex- 
amination that  she  delayed  telling  her  husband 
because  prosecutrix  had  stated  that  defendant 
would  kill  her  husband. 

12.  Cbiminal  Law— Affeai/— Review  of  Er- 
iDEKCE — Objections. 

An  objection  that  a  question  asked  of  a  wit- 
ness on  redirect  examination  was  incompetent 
and  immaterial  was  insufficient  to  present  the 
objection  on  appeal  that  it  was  not  proper  re- 
direct examination. 

IS.  Same— InsrrBtTonoRS— Coiaoire  ok  Bti- 

DBNOB. 

Where,  in  a  prosecution  for  rape,  evidence 
of  defendant's  conduct  after  the  offense  indi- 
cated guilt,  an  instruction  that  the  manner  and 
demeanor  of  the  defendant  when  accused  of 
crime,  as  well  as  his  silence  under  such  circum- 
stances, might  be  considered  together  with  all 
the  other  facts  and  circumstances  In  evidence, 
wUle  stating  a  correct  abstract^propoaition,  waa 
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objectionable  as  Tiolatiog  the  rale  forbidding  the 
ooort  to  comment  on  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  }}  1732-1748.] 

14.  Same— Definiteness— AsBxncED  Facts. 
An  instraction  that  false  statements  made 

by  defendant  when  accused  of  the  crime  abont 
matters  which  were  lilcely  to  lead  to  his  detec- 
tion, might  be  considered  by  the  jury  in  passing 
upon  ddendant's  ^ilt  or  innocence  was  objec- 
tionable, as  indefinite  and  as  assnmlns  that  false 
statements  had  been  made  by  accused. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  14,  Criminal  Law,  »  1754-1764.] 

15.  Same— Prejudice. 

Where,  in  a  prosecution  for-  rape,  the  evi- 
dence left  no  reasonalrie  doubt  of  defendant's 
guilt,  a  conviction  will  not  be  reversed  because 
the  court  gave  two  instructions  authorizing  the 
jury  to  consider  defendant's  demeanor  and  false 
statements  when  accused  of  the  crime,  which 
were  erroneous,  in  that  one  of  them  constituted 
a  comment  on  the  evidence,  while  the  other  as- 
sumed that  false  statements  had  been  made. 

Appeal  from  Circuit  Court,  Lewis  County; 
Ctaaa.  D.  Stewart,  Judge. 

James  W.  Vickers  was  convicted  of  raiie, 
and  be  appeals.    Affirmed. 

Silver  &  Brown,  for  appellant  The  Attot^ 
ney  General  and  N.  T.  Gentry,  for  the  State. 

GANTT,  J.  This  is  an  appeal  from  the 
circuit  court  of  Lewis  county.  On  June  16, 
1006,  the  prosecuting  attorney  of  Lewis  coun- 
ty filed  an  information,  duly  verified,  charg- 
ing the  defendant  with  the  rape  of  Beba 
Burnett,  a  female  child  under  the  age  of  14 
years,  at  the  said  county  of  Lewis,  on  or 
about  tlie  7tb  day  of  June,  1906.  The  defend- 
ant was  arrested,  and  at  tbe  September  term, 
1906,  of  tbe  said  court,  filed  an  application 
for  a  change  of  venue  from  said  county  on 
the  ground  that  he  could  not  have  a  fair  and 
Impartial  trial,  for  the  reason  that  the  minds 
of  the  Inhabitants  of  said  county  of  Lewis 
were  prejudiced  against  him.  This  applica- 
tion was  supported  by  two  citizens  of  said 
county,  and  due  notice  of  the  same  was  serv- 
ed on  tbe  prosecuting  attorney.  Upon  a 
hearing  of  the  said  application  it  was  refus- 
ed, and  the  defendant  saved  bis  exception  to 
the  action  of  the  court  in  denying  liim  a 
change  of  venue.  At  the  same  term  the  de- 
fendant was  duly  arraigned  and  entered  a 
plea  of  not  guilty.  At  an  adjourned  term  of 
the  said  court  In  October,  1906,  tbe  defend- 
ant was  put  upon  his  trial  and  convicted,  and 
his  ptmishment  assessed  at  50  years  in  tbe 
penitentiary.  In  due  time  he  filed  bis  mo- 
tions for  new  trial  and  in  arrest  of  Judgment, 
and  the  same  were  overruled,  and  exceptions 
duly  saved,  and  an  appeal  granted  to  this 
court 

Tbe  evidence  on  the  part  of  the  state  tend- 
ed to  show  that  tbe  prosecutrix  at  the  time 
of  the  alleged  rape  was  living  with  her  fa- 
ther and  mother  on  a  farm  near  Lewiston,  in 
Lewis  county.  Mo.,  and  was  of  the  age  of 
13  years  and  10  monttis.  The  defendant  is  a 
first  cousin  and  brother-in-law  ot  the  mother 
of   the   prosecutrix.    It    appeared,    further. 


that  for  some  time  prior  to  the  date  of  the 
alleged  offense  the  defendant  had  been  re- 
fddlng  in  the  state  of  Colorado,  and  a  few 
days  prior  to  the  alleged  offense  had  oome  to 
Lewis  county,  and  to  the  residoice  of  the  fa- 
ther of  the  prosecutrix  on  the  evoiing  of 
June  5,  1906,  and  remained  all  night  On 
the  6th  he  visited  another  relative  of  his  In 
the  neighborhood  and  returned  to  tbe  Burnett 
home  on  the  morning  of  June  7th.  The  state's 
evidence  tended  to  show  tliat  between  half- 
past  10  and  11  o'dodt  in  the  forenoon  the 
defendant  was  in  tbe  kitchen  talking  to  the 
mother  of  the  prosecutrix,  when  the  latter 
told  the  prosecutrix  to  go  upstairs  and  dean 
up  the  tiedrooms  and  move  the  defendant's 
grip  from  the  west  room  into  the  east  room, 
and  prosecutrix  went  upstairs  for  that  pur- 
pose; that  the  defendant  followed  her  up- 
stairs, and  when  prosecutrix  came  oat  Into 
tbe  hall  he  grabbed  her  by  tbe  arm  and  took 
her  Into  tbe  east  room  and  asked  her  to  go 
home  with  him,  saying  that  his  wife  would 
return  with  her;  that  he  then  began  to  take 
privileges  with  the  prosecutrix's  person.  He 
shut  the  door,  laid  her  on  the  bed,  and  had 
sexual  Intercourse  with  her  against  her  will. 
The  prosecutrix  testified  that  she  was  so 
frightened  that  she  could  not  scream — ^that 
she  was  afraid  to  scream,  as  defendant  had 
previously  stated  In  her  presence  that  he  was 
hiding  from  the  Colorado  officers  and  that  be 
always  carried  a  pistol.  After  being  releas- 
ed the  prosecutrix  went  across  the  hall  into 
another  room  and  locked  the  door.  Defend- 
ant remained  In  the  east  room  upstairs  and 
called  the  prosecutrix  to  bring  him  a  towel. 
Hearing  defendant  calling  for  a  towel,  the 
mother  of  prosecutrix  walked  up  the  stairs 
a  part  of  the  wa7  and  pitched  a  towel  to  de- 
fendant Daring  this  time  tboe  was  no  one 
upstairs  except  the  defendant  and  the  prose- 
cutrix, and  the  mother  of  prosecutrix  was  the 
only  other  person  in  the  house.  After  tbe 
defendant  went  down  stairs  prosecutrix  fol- 
lowed and  aided  her  mother  to  get  dinner. 
She  ate  dinner  with  the  balance  of  the  fam- 
ily. After  dinner  prosecutrix  called  bet 
mother  into  the  yard  and  there  made  a  com- 
plaint against  the  defendant  The  mother 
then  telephoned  her  sister,  Mrs.  Taylor,  to 
come  over,'  and  In  a  short  time  Mrs.  Taylor 
and  Mrs.  Nelson,  a  sister-in-law,  came  to  the 
residence  of  the  prosecutrix  and  her  parents. 
Shortly  after  the  arrival  of  these  ladies  the 
mother  and  Mrs.  Taylor  went  out  Into  the  yard 
with  prosecutrix,  when  the  mother  told  Mrs. 
Taylor  what  had  occurred.  Seeing  the  three 
together  out  In  the  yard,  the  defendant  came 
out  to  them  and  asked  If  they  were  plotting 
against  the  whites,  whereupon  tbe  mother 
said:  "Jlmmle,  I  would  not  have  had  this 
happen  for  anything  in  the  world  Reba 
has  told  me  everything."  Defendant  turned 
white,  seemed  nervous,  and  said  he  had  done 
nothing,  whereupon  prosecutrix  confronted 
blm  and  accused  tilm  In  the  j;)re8ence  of  the 
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other  two.  Defendant  then  asked  If  her  fa- 
ther knew  It,  and  said  that  what  be  did 
woQld  not  hnrt  her  any,  and  asked  her  moth- 
er not  to  let  this  go  any  further.  Seeing  that 
the  women  out  In  the  yard  were  excited,  the 
father  of  prosecutrlz,  who  had  been  reading 
In  the  house,  came  out  and  desired  to  know 
what  was  the  matter.  Defendant  left  the 
women,  walked  up  to  Mr.  Burnett,  and  told 
blm  that  they  had  had  a  discussion  about 
who  was  the  mother  of  prosecutrix,  which 
It  seems  had  been  the  cause  of  some  previous 
misunderstanding  between  the  members  of 
that  family.  The  mother  testified  she  did 
not  tell  her  husband  of  this  assault  till  after 
the  defendant  had  left  their  home  that  after- 
noon, because  she  was  afraid.  After  defend- 
ant had  gone  to  the  hMne  of  Mr.  Nelson,  a 
mile  or  two  distant,  to  stay  all  night,  the 
prosecutrix  and  her  mother  told  the  father. 
Defendant  retired  for  the  night  at  the  Nel- 
son home,  but  left  some  time  very  early  the 
next  morning,  without  telling  any  of  the  fam- 
ily he  was  going,  and  walked  to  the  town  of 
Tolona,  which  la  on  the  railroad  some  three 
or  four  miles  distant.  When  defendant 
reached  Tolona  he  called  Mr.  Nelson  over  the 
telephone  and  talked  with  him  about  7 
o'clodc  In  the  morning;  and  this  conversa- 
tion was  overheard  by  Joseph  Ragan.  De- 
fendant asked  Nelson  If  Burnett  had  been  to 
Nelson's  house,  and  If  he  was  mad;  and  Nel- 
son relied  that  he  was  right  smart  out  of 
humor,  and  he  blamed  defendant  Defend- 
ant said:  "He  ou(^t  not  to,  as  he  has  heard 
only  one  side  of  it.  The  guilt  is  on  one  as 
much  as  the  other."  Defendant  then  ask- 
ed aboat  getting  a  saddle  horse  from  Charlie 
to  ride  over  to  George's.  Two  ladles  testi- 
fied to  aedng  the  defendant  about  6  o'clock 
that  morning  walking  along  the  track  going 
towards  Tolona,  and  noticed  that  he  was 
traveling  very  rapidly  and  lo<Alng  back 
often.  He  especially  looked  toward  the  was- 
on  road  near  the  railroad  track  that  comes 
in  the  direction  of  the  Burnett  home.  A  little 
after  7  o'clock  defendant  went  to  the  board- 
ing house  of  Mrs.  Dance  In  Tolona  and  got 
breakfast  He  told  Mrs.  Dance  that  he  was 
In  the  business  of  enlarging  pictures  and 
taking  orders  for  a  firm  In  St  Louis;  that 
his  samples  would  be  along  the  next  day, 
and  he  would  show  her  some  of  his  work. 
The  regular  passenger  train  going  east  at 
that  time  passed  Tolona  between  8  and  9 
o'clock  In  the  forenoon.  Between  8  and  9 
o'clo<^  that  day  defendant  was  arrested  at 
Tolona  by  the  sheriff  of  Iiewis  county. 

On  the  Sunday  following  his  arrest  de- 
fendant sent  for  Mr.  Nelson  to  come  to  the 
Jail  to  see  him.  Nelson  went,  and  the  defend- 
ant told  him  be  would  like  to  have  Mr.  and 
Mrs.  Burnett  come  and  see  him;  that  he 
wanted  to  talk  with  them ;  that  if  they  would 
look  at  It  right  they  would  let  him  out ;  that 
the  girl  was  equally  guilty  with  him;  that 
she  had  consented  to  It;  that  he  would  pay 
the  expenses  of  sending  her  off  to  school. 


and  her  mother  could  go  along  with  her ;  that 
he  was  willing  for  his  stallion  to  stand  good 
for  the  expenses ;  that  the  girl  had  not  been 
Injured.  He  further  stated  that  he  knew  he 
was  guilty,  but  his  passions  got  the  best  of 
him ;  that  If  the  girl's  parents  came  In  they 
could  get  the  case  dismissed.  In  a  second 
conversation  he  said  the  girl  came  and  sat 
on  his  lap,  and  he  could  not  control  bis  pas- 
sions. The  testimony  tended  to  show  that 
there  were  three  other  witnesses  present 
who  heard  these  conversations  with  Mr.  Nel- 
son. The  defendant  testified  In  his  own  be- 
half, and  denied  having  had  intercourse  wltb 
the  prosecutrix.  He  detailed  at  great  length 
his  troubles  and  lawsuits  In  Colorado,  and 
that  in  view  of  his  trouble  there  he  concluded 
that  it  was  best  for  him  to  get  out  of  that 
state  and  go  to  New  York.  He  stated  that 
he  traveled  under  an  assumed  name,  that  of 
J.  W.  Oamp,  but  earnestly  denied  that  there 
was  anything  criminal  in  his  conduct  In  Colo- 
rado. He  stated  that  he  came  to  Lewis  coun- 
ty for  the  purpose  of  having  a  settlement 
with  his  relatives  In  regard  to  a  lot  of  stodc 
and  horses  which  he  had  shipped  there,  but 
that  a  satisfactory  settlement  had  not  been 
made.  He  admitted,  however,  that  the  father 
of  the  prosecutrix  did  not  owe  him  anything. 
He  denied  the  conversation  attributed  to 
him  by  the  state's  witnesses.  Defendant  in- 
troduced several  physicians,  who  testified 
that  In  their  oplnl<Hi,  if  defendant  had  sexual 
Intercourse  with  a  girl  the  size  of  the  prose- 
cutrix, she  could  not  have  been  so  badly 
frightened  that  she  could  not  scream,  and 
that  there  would  have  been  evidence  of  stain 
upon  her  garments  If  Intercourse  had  opcur- 
red. 

1.  One  of  the  chief  grounds  of  error  re- 
lied upon  by  defendant  is  the  refusal  of  the 
circuit  court  to  grant  him  a  change  of  venue 
from  Lewis  county.  There  was  much  evi- 
dence on  this  issue,  both  for  the  defendant 
and  the  state.  Among  other  witnesses,  Dr. 
Z.  Knight,  on  behalf  of  the  defendant  tes- 
tified that  he  had  lived  in  the  northern 
portion  of  Lewis  county  for  20  years.  He  did 
not  know  defendant,  but  knew  his  wife.  He 
had  heard  of  the  charge  against  the  defend- 
ant and  nearly  everybody  In  that  neighbor- 
hood talked  with  reference  to  this  charge. 
Asked  to  state  the  purport  of  the  conversa- 
tion he  had  heard  in  reference  to  defend-  ' 
ant's  guilt  or  innocence,  he  answered:  "The 
sentiment  was  against  the  man."  On  motion 
of  the  state  this  answer  was  stricken  out,  and 
defendant  excepted.  He  was  then  asked  to 
state  what  was  said,  and  answered:  "The 
people  were  highly  Incensed  at  the  time. 
That  is  the  only  way  I  can  answer.  The 
sentiment  was  against  him."  This  answer 
also  was  stricken  out,  and  defendant  except- 
ed. He  was  asked  whether  the  talk  was  fa- 
vorable or  unfavorable,  and  an  objection  to 
this  question  was  sustained.  Subsequently 
this  witness  was  permitted  to  state  that  his 
neighbors  said:    "Defendant  was,a  bad  man. 
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and  came  In  from  the  West  to  this  country, 
and  was  a  member  of  a  gang  of  desperadoes, 
and  a  great  deal  of  stuff  along  that  line. 
That  was  the  talk  at  that  time."  On  cross- 
examination,  over  the  objections  and  excep- 
tions of  the  defendant  the  witness  was  per- 
mitted to  state  he  had  beard  no  one  say  he 
would  not  give  the  defendant  a  fair  and  im- 
partial trial.  George  Balne  testified  be  was 
the  constable  of  Monticello  township ;  that  be 
was  acquainted  In  different  portions  of  the 
county,  and  had,  since  he  heard  of  the  charge 
against  the  defendant,  mingled  with  the  citi- 
zens of  the  township  and  county ;  had  heard 
the  case  discussed,  "heard  It  talked  over  a 
great  deal,"  and  heard  lots  of  men  say  If  they 
were  on  the  Jury  they  believed  they  would 
bang  him,  If  It  was  proved  that  he  was  guilty ; 
that  most  of  the  men  witness  talked  to  believ- 
ed he  was  guilty.  Witness  was  asked  If  he  had 
not  heard  from  reputable  men  that  a  mob 
was  organized  to  take  defendant  out  of  Jail 
and  punish  him,  to  which  Inquiry  the  state 
objected,  and  the  objection  was  sustained  and 
exception  saved.  The  witness  further  stated 
there  was  a  great  deal  of  feeling  and  excite- 
ment in  the  part  of  the  county  where  this 
matter  occurred.  He  was  asked  if  there  were 
not  threats  of  lynching  made,  and  answered 
that  he  heard  there  were.  Objections  were 
sustained  to  these  answers.  O.  H.  Primrose 
testified  he  was  the  sheriff  of  the  county; 
that  parties  stated  to  him  tliat  there  was 
strong  talk  of  a  mob ;  that  word  came  to  him 
to  that  effect  two  or  three  times,  perhaps 
more  than  tliat;  that  witness  was  informed 
tliat  a  party  of  about  20  men  liad  started  to 
the  county  seat;  tliat  12  or  15  came,  but 
said  they  did  not  come  for  violence;  that 
one  could  not  attend  to  the  Jail  without  help, 
and  the  sheriff  ought  to  have  help ;  that  when 
he  heard  these  rumors  he  went  to  the  Jail  and 
put  defendant  in  the  northwest  comer  cell  and 
secured  it  for  his  protection ;  tliat  the  crowd 
came  to  the  Jail  and  witness  refused  to  talk 
to  them  all,  and  agreed  to  talk  to  one  or 
two  of  them;  tliat  Olaze  and  Beckley  were 
appointed  to  confer  with  witness;  that  these 
people  came  on  Sunday  morning.  Thomas 
Beckley  testified  that  he  heard  It  said  that 
defendant  had  committed  the  crime,  that 
there  had  been  much  carrying  on,  that  it 
ought  to  be  stopped,  and  also  that  defendant 
had  a  bad  reputation.  J.  O.  Wentzell  testi- 
fied that  he  had  beard  some  persons  in  a 
general  way  say  that  defendant  was  a  bad 
character;  that  he  heard  some  one  say  that 
defendant  had  murdered  bis  wife.  3.  B. 
Throckmorton  testified  that  he  heard  some- 
t)Ody  say  that  defendant  came  from  some- 
where in  the  West  and  had  been  accused  of 
some  crime  there — shooting  some  fellow; 
that,  if  guilty,  he  should  be  punished,  im- 
prisoned, or  banged;  that  witness  lived  in 
the  extreme  western  part  of  the  county,  and 
did  not  hear  the  matter  discussed  very  often. 
C  V.  Primrose  testified  that  be  was  deputy 
sheriff;   that  a  few  persons  talked  to  him 


about  defendant ;  that  one  or  two  said  he  was 
a  desperado;  several  said  he  was  a  mean 
man,  and  ought  to  be  watched  as  lie  had 
shot  a  fellow ;  that  he  had  heard  some  per- 
sons say  he  ought  to  be  hung.  A.  W.  Shouse 
testified  he  remembered  the  time  the  cliarge 
was  made  against  the  defendant  in  this  case; 
tliat  he  conversed  with  a  great  many  citizens 
of  Lewis  county  from  different  points  of  tlie 
county  in  reference  to  defendant  and  the 
crime  with  which  he  was  charged ;  that  they 
said  he  was  a  bad  man ;  that  he  bad  been  In 
trouble  out  West,  and  some  of  them  said 
lie  should  be  hung  on  general  principles; 
that  the  case  was  pretty  goierally  discussed 
all  along  the  line  down  in  Canton,  on  the 
streets,  in  the  stores,  and  in  the  post  ofilce; 
that  no  one  said  anything  good  about  tlie  de> 
fendant  P.  M.  Graves  testified  that  he 
heard  It  said,  about  the  time  defendant  was 
arrested,  tliat  he  had  shot  a  man  in  Colorado, 
and  there  was  a  reward  of  $600  for  him. 
Tills  was  said  up  about  Liewiston.  He  also 
heard  it  said  that  if  defendant  was  guilty 
he  ought  to  be  mobbed,  and  this  case  was 
discussed  in  connection  with  another  case 
that  had  previously  occurred.  Halsey  White 
testified  that  he  had  talked  with  some  citi- 
zens of  the  county,  and  they  said  defendant 
was  a  bad  man  and  had  killed  two  men 
out  West  The  state  on  its  part  Introduced  a 
number  of  witnesses.  These  witnesses  came 
from  different  sections  of  the  coimty  and 
testified  to  having  heard  of  the  charge;  that 
they  were  well  acquainted  in  their  respective 
townships ;  and  that  they  had  heard  the  case 
discussed  very  little,  if  at  all,  and  generally 
the  parties  discussing  It  would  say  that  if  the 
defendant  was  guilty  he  dught  to  be  punish-' 
ed.  They  had  seen  a  mention  of  it  in  the 
newspapers,  but  the  papers  had  made  very 
little  Impression  upon  them,  as  they  did  not 
understand  that  the  papers  undertook  to  state 
the  facts,  but  simply  what  they  had  heard. 
Among  others  were  stockmen,  physicians, 
bank  clerks,  and  other  business  men  with 
wide  acquaintance  in  the  county.  Several 
of  these  witnesses  for  .the  state  did  testify 
that  they  had  heard  that  the  defendant  was 
a  fugitive  from  Justice  from  Colorado. 

After  a  careful  examination  of  all  this  evi- 
dence on  both  sides,  we  think  that  the  weight 
of  the  evidence  was  that  in  the  Immediate 
neighborhood  of  Lewiston  near  which  the  fa- 
tbee  of  the  prosecutrix  lived,  tliere  was  a 
strong  sentiment  against  the  defendant  and 
belief  in  his  guilt;  but  the  great  weight  of  the 
testimony  as  to  the  other  portions  of  the 
county  did  not  establish  any  such  a  prejudice 
as  would  prevent  the  defendant  from  having 
a  fair  trial  in  tliat  county,  and  much  of  the 
testimony  tended  to  establish  that  whatever 
opinions  were  expressed  in  regard  to  the  de- 
fendant were  conditional  upon  his  having 
been  proven  guilty  of  the  offense.  We  are  of 
the  opinion  that  the  court  should  have  per- 
mitted the  answers  of  Dr.  Knight,  to  the  ef- 
fect that  the  sentiment  In  liia  neighborhood 
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In  Lewis  county  was  against  defendant,  to 
stand;  but  when  the  witness  was  finally  per- 
mitted to  answer  that  bis  neighbors  said  that 
he  was  a  bad  man  and  came  In  from  the  West 
to  this  country,  and  was  a  member  of  a  gang 
of  desperadoes,  and  a  great  deal  of  stuff 
along  that  line,  we  think  the  defendant  had 
the  full  benefit  of  all  that  this  witness  Icnew 
on  the  subject  We  also  think  that  the  court, 
as  an  independent  proposition,  should  not 
have  permitted  the  witnesses  to  testify  that 
the  defendant  could  have  a  fair  trial  in  Lewis 
county.  This  form  of  examination  was  con- 
demned by  this  court  In  State  y.  Burgees,  78 
Mo.  234.  But  in  this  case  this  evidence  was 
only  elicited  after  the  witnesses  had  stated 
all  their  knowledge  of  the  case  and  of  the 
sentiment  of  the  people  in  their  respective 
neighborhoods.  The  trial  of  an  issue  of  this 
character  Is  to  the  Judge  of  the  court;  and, 
unless  manifest  error  occur  on  the  trial  of 
that  Issue,  this  court  Is  bound  by  the  findipg 
of  the  circuit  court  The  granting  of  such  an 
application  is  a  matt«  resting  largely  In 
the  sound  discretion  of  the  trial  Judge;  and 
In  view  of  our  previous  rulings  we  are  unable 
to  say  that  there  was  any  abuse  of  the  dis- 
cretion in  overruling  the  application  in  this 
case.  State  v.  McCarver,  194  Mo.,  loc.  cit 
734,  92  S.  W.  6S4;  State  v.  Albright,  144  Mo„ 
loc  dt  642,  46  S.  W.  620. 

2.  It  is  next  insisted  that  the  trial  court 
«rred  in  overruling  defendant's  obJe<!tIon  to 
J.  M.  Brown  as  a  Juror  and  accepting  him  on 
s.  panel  of  40.  The  Juror  on  his  voir  dire 
testified  that  he  had  no  acquaintance  with 
the  defendant,  was  not  related  to  any  of  the 
witnesses,  had  formed  or  expressed  no  opin- 
ion  as  to  his  guilt  or  innocence,  and  knew 
nothing  to  prevent  him  from  trying  the  case 
according  to  the  law  and  the  evidence  if  he 
was  selected  as  one  of  the  Jurors.  He  testi- 
fied that  be  had  heard  his  neighbors  speak  of 
the  case  and  bad  read  about  it  in  the  news- 
papers, had  no  bias  or  prejudice  against  the 
defendant,  that  what  be  had  read  had  preju- 
-diced  him  against  the  defendant,  but  that  his 
impression  or  opinion  was  formed  on  rumor 
and  what  ,he  had  read  in  the  newspapers.  He 
had  never  heard  any  witness  speak  about  the 
case.  Section  2616,  Rev.  St  1899  [Ann.  St 
1906,  p.  16S0],  provides:  "It  shall  be  a  good 
cause  of  challenge  to  a  juror  If  he  has  form* 
ed  or  delivered  an  opinion  on  the  issue,  or 
any  material  fact  to  be  tried,  but  If  It  appear 
that  such  opinion  is  founded  only  on  rumor 
and  newspaper  reports,  and  not  such  as  to 
prejudice  or  bias  the  mind  of  the  Juror,  he 
may  be  sworn."  Taking  the  whole  examina- 
tion of  this  Juror  together,  we  think  it  is  ap- 
parent that  whatever  opinion  he  had  was 
based  entirely  upon  rumor  and  newspaper  re- 
ports, that  he  had  no  bias  or  prejudice 
against  the  defendant,  and  that  he  was  a 
competent  Juror.  In  State  v.  Sykes,  191  Mo., 
loc.  dt  76  et  seq.,  80  S.  W.  861,  this  question 
was  carefully  reviewed  by  this  court  and  the 
rulings  in  State  v.  Bryant,  93  Mo.  278,  6  & 


W.  102,  and  State  v.  Williamson,  106  Mo.  162, 
17  S.  W.  172,  and  State  v.  Cunnhigbam,  100 
Mo.  882,  12  S.  W.  376,  were  adhered  to.  In 
that  case  the  language  of  Judge  Black  In 
State  V.  Cunningham  wu  approved,  wherein 
he  says:  "Moreover,  the  question  as  to  the 
qualification  of  the  Juror  must  be  determined, 
not  from  a  few  catch  words  drawn  from  tiim 
by  a  series  of  questions,  but  from  his  whole 
examination,  including  his  demeanor  whilst 
on  the  witness  stand.  When  be  says  he 
would  have  a  prejudice  and  bias  which  it 
would  take  evidence  to  remove,  and  the  de- 
fendant would  have  to  prove  his  innocence, 
he  is  evidently  speaking  of  the  case  on  the 
supposition  that  the  circumstances  as  stated 
in  the  newspapo:  reports  should  turn  out  to 
be  true.  His  attention  is  called  to  the  news- 
paper account,  bis  opinion  thereon,  and  then 
the  direct  and  leading  questions  are  asked 
which  bring  out  the  statements.  When  he  la 
given  an  opportunity  to  make  a  full  explana- 
tion, it  appears  he  had  no  bias  at  all.  He  un- 
derstood it  to  l>e  his  duty  to  disregard  the 
newspaper  reports,  and  this  he  says  he  could 
and  would  do.  His  notions  of  the  case  were 
nothing  more  than  such  as  any  onie  would 
form  from  reading  a  newspaper  report,  and  it 
is  but  common  Information  that  such  reports 
have  little  or  no  infliMnce  upon  a  fair-minded 
man  when  he  is  called  upon  to  determine  the 
fact  in  the  light  of  evidence  given  under  oath. 
If  such  a  Juror  is  to  be  rejected,  it  must 
be  because  tte  is  an  intelligent,  honest,  fair- 
minded  man,  and  not  because  he  has  any 
opinion  which  would  In  the  least  sway  his 
mind  from  an  Impartial  consideration  of  the 
evidence." 

8.  It  is  also  objected  that  the  circuit  court 
erred  in  accepting  on  the  panel  of  40  as  com- 
petent Jurors  residents  of  Canton  and  Union 
townships,  in  Lewis  county.  The  record  dis- 
closes that  Canton  and  Union  townships,  in 
Lewis  county,  lie  east  of  the  range  line  l>e- 
tween  ranges  6  and  7  In  said  county,  and 
that  the  Jurors  CliaB.  M.  Maze,  N.  D.  Starr, 
and  C.  M.  Little  lived  in  one  or  the  other  of 
Canton  and  Union  townships.  The  question 
as  to  the  competency  of  these  Jurors  arises 
under  the  act  of  the  General  Assembly  ap- 
proved March  5,  1897,  establishing  the  terms 
of  the  Lewis  circuit  court  at  Canton,  in  said 
county.  Laws  1897,  p.  61.  This  act  was  be- 
fore this  court  for  consideration  in  State  v. 
Hall,  189  Mo.  262,  87  8.  W.  1181.  By  the 
first  section  of  that  act  It  Is  provided  "ttiat 
the  Judge  of  the  First  Judicial  circuit  shall 
hold  two  terms  of  tlie  Lewis  county  circuit 
court  each  year  in  the  town  of  Canton,  In 
said  county  of  Lewis,  at  the  following  times, 
to  wit,  on  the  third  Monday  in  March  and 
the  third  Monday  in  September."  The  in- 
formation in  the  present  case  was  filed  in  the 
office  of  the  clerk  of  the  circuit  court  at  Mon- 
tlcello,  the  county  seat  of  said  county,  and 
was  tried  In  said  city.  In  State  v.  Hall  the 
information  was  filed  In  the  office  of  the  cir- 
cuit clerk  at  Canton,  and  the. coutention  In' 
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that  case  was  that  the  circuit  conrt  in  the 
Canton  division  of  the  court  had  no  Juriadic- 
tion  of  the  case,  because  the  Information  did 
not  charge  the  offense  to  have  been  committed 
within  the  territorial  dirlsion  of  the  court. 
But  we  held  that  the  circuit  court  sitting  at 
Canton  was  possessed  of  ail  the  powers  and 
Jurisdiction  conferred  by  law  npon  it  when 
it  held  its  sessions  at  Monticello;  that  it  was 
not  the  purpose  of  the  Legislature  by  that  act 
to  establish  a  new  court,  but  simply  to  pro- 
vide for  the  holding  of  a  regular  term  of  the 
circuit  court  at  a  place  dlfferont  from  the 
county  seat;  and  that  the  grant  of  Jurisdic- 
tion In  section  3  of  the  said  act  was  a  work 
of  supererogation,  which  added  nothing  what- 
ever to  the  Jurisdiction  of  the  circuit  court, 
nor  in  any  manner  curtailed  Its  Jurisdiction. 
The  decision  in  State  v.  Hall,  188  Mo.  262, 
87  S.  W.  1181,  was  reaffirmed  in  State  v.  Sub- 
lette, 191  Mo.  163,  90  S.  W.  374.  The  ques- 
tion in  this  case  as  to  these  Jurors  is,  we 
think,  much  narrower  than  that  presented  in 
Hall's  Case.  Here  it  is  conceded  that  the 
offease  was  committed  in  Lewis  county,  and 
not  in  the  Cantcm  district,  and  the  only  propo- 
sition advanced  is  that  it  was  incompetent 
for  the  drcnit  court,  in  trying  this  cause  at 
the  regular  county  seat  at  Monticello,  to  use 
jurors  who  resided  in  Canton  township,  or 
from  that  part  of  the  county  lying  east  of  the 
range  line  between  ranges  6  and  7.  We  thlnlc 
the  point  Is  not  well  taken.  The  circuit  court 
at  Monticello  had  jurisdiction  co-ordinate 
with  the  county,  and  there  is  nothing  in  the 
act  providing  for  a  term  of  the  circuit  court 
at  Canton  which  restricts  the  power  of  the 
circuit  court  at  Monticello  to  send  its  venire 
In  any  part  of  the  county  for  the  selection  ot 
jurors  for  service  in  that  court. 

4.  Error  is  predicated  upon  the  action  of 
the  court  in  permitting  the  witness  Joseph 
Ragan  to  testify  on  behalf  of  the  state  to 
a  conversation  he  heard  passing  over  the 
telephone  between  John  Nelson  and  another 
person,  on  the  ground  that  such  evidence 
could  only  be  competent  against  the  defend- 
ant on  the  ground  that  he  was  the  person 
talking  to  Nelson.  Ragan  testified  that  at>out 
7  o'clock  on  the  morning  of  June  8th  be  over- 
heard a  telephone  conversation  between  Jolm 
Nelson  and  another  man ;  that  he  recognized 
Nelson's  voice,  but  not  the  voice  of  the  oth- 
er man;  that  Nelson  said  that  Burnett  was 
mad — blamed  the  defendant — and  the  other 
man  said  Burnett  only  heard  one  side,  etc. 
When  Nelson  took  the  stand  he  testified  that 
at  the  same  hour  tliat  morning  he  talked  to 
the  defendant  over  this  telephone  line,  recog- 
nized defendant's  voice,  and  knew  It  was  the 
defmdant  tliat  was  talking  to  him.  The 
order  In  which  testimony  Is  admitted  is  a 
matter  largely  resting  in  the  discretion  of  a 
trial  court.  Obviously  it  is  no  objection  to  a 
witness'  testimony  that  he  cannot  testify  to 
all  the  facts  in  a  case  by  himself.  Taken  In 
connection  with  Nelson's  testimony  identify- 


ing defendant  as  the  other  party  to  the  con- 
versation with  him  on  the  morning  of  the 
8th,  we  think  it  was  clearly  competent 
Wolfe  V.  Railway,  87  Mo.  481,  482,  11  S.  W. 
40,  3  L.  B.  A.  539,  10  Am.  St.  Rep.  831.  Of 
course,  if  Nelson  had  not  Idmtified  the  de- 
fendant as  the  other  party  to  his  conversation 
on  that  morning  over  the  telephone,  it  would 
have  amounted  to  nothing. 

It  is  also  assigned  as  error  that  the  court 
permitted  Mrs.  Burnett  to  state  that  she  de- 
layed telling  her  husband  because  ''the  child 
said  he  (meaning  defendant)  will  kill  papa." 
This  question  was  propounded  on  the  re- 
direct examination  by  the  counsel  for  the 
state  after  the  defendant  at  great  length  and 
with  great  particularily  liad  examined  Mrs. 
Burnett  as  to  the  parties  to  wliom  stie  b&A 
stated  the  complaint  of  the  prosecatrlx  and 
her  conversations  with  the  defendant  in  re- 
gard to  his  action,  and  she  had  stated  that 
sh§  did  not  tell  her  husband  until  atwnt  dusk 
that  evening ;  and  the  state  simply  asked  her 
to  give  her  reason  for  her  delay  in  not  telling 
her  husband  sooner.  We  think  It  was  per- 
fectly competent  for  her  to  give  this  ex- 
planation. But  this  alleged  error  is  not 
ground  for  reversal  anyway,  tor  the  reason 
tliat  the  only  objection  to  it  was  that  it  was 
Incompetent  and  immaterial. 

6.  Among  other  instructions  for  the  state, 
the  court  gave  tlie  following:  "(4)  The  man- 
ner, the  demeanor  of  the  defendant  when  ac- 
cused of  the  crime,  as  well  as  his  silence  un- 
der such  circumstances,  may  be  considered  by 
you,  together  with  all  the  other  facts  and 
circumstances  Introduced  in  the  evidence.  (5> 
The  court  instructs  the  Jury  that  false  state- 
ments, made  by  the  defendant  when  accused 
of  the  crime,  about  the  matters  which  are 
likely  to  lead  to  his  detection,  may  I>e  con- 
sidered by  you  in  passing  upon  the  guilt  or  In- 
nocence of  the  defendant"  These  two  in- 
structions for  the  state  are  ctiallenged  by  the 
defendant  on  the  ground  that  they  assume,  in 
the  fourth,  that  the  defendant  was  silent 
when  accused  of  the  crime  for  which  he  was 
being  tried,  and  for  the  further  reason  that 
it  singles  out  the  evidence  of  the  prosecutrix 
as  to  the  defendant's  demeanor ;  and  the  fifth 
Is  assailed,  also,  on  the  ground  tliat  it  as- 
sumed that  the  defendant  had  made  false 
statements  and  did  not  restrict  the  false 
statements  even  to  matters  of  evidence.  We 
have  no  hesitancy  In  saying  that  in  our  opin- 
ion these  two  InstmctionB  were  unnecessary. 
The  court  had  already,  in  the  third  Instrnc- 
tion  for  the  state,  fully  advised  the  jury  as  to 
the  weight  to  t>e  given  to  any  verbal  stnre- 
ments  that  were  proven  to  have  l>een  made 
by  the  defendant,  and  in  the  tenth  instruction 
given  for  the  defendant  had  further  elaborat- 
ed that  subject  Obviously  the  But>Btance  of 
these  two  instructions  was  taken  from  the 
text  of  sonie  lawl)ook  on  Evidence.  The  fourth 
in  substance  states  a  correct  abstract  prop- 
ositiou  of  law,  but  is  vpea  to  the  criticism 
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In  this  case  that  It  trenches  apon  the  rule 
which  forbids  the  conrt  to  comment  upon 
the  evidence.  The  fifth  Is  so  general  and  In- 
definite that  It  could  not  have  been  any 
gnlde  to  the  Jury,  but  Its  chief  vice  Is  In  the 
assumption  that  false  statements  had  been 
made  by  defendant.  Neither  of  them  should 
have  been  given;  but  the  serious  question 
which  confronts  us  is  whether,  conceding  that 
they  are  open  to  the  criticism  made  by  coun- 
sel for  defendant,  ought  the  case  to  be  revers- 
ed for  this  error  alone?  All  the  other  In- 
structions given  on  the  part  of  the  state  and 
the  defendant  are  free  of  any  substantial  er- 
ror; and  those  for  the  defendant,  some  17 
In  number,  presented  the  case  to  the  Jury  In 
the  most  favorable  light  for  the  defendant. 
Were  It  a  close  case,  we  can  see  how  such  In- 
structions, particularly  the  fifth,  might  be 
very  hartfnl,  and  we  would  not  hesitate  to 
reverse  the  Judgment.  We  do  not  approve 
them  because  we  think  the  court  should  not 
have  assumed  the  facts  stated  in  them;  but 
after  an  examination  of  both  these  instruc- 
tions In  the  light  of  the  evidence  we  cannot 
bring  ourselves  to  the  conclusion  that  they 
had  any  appreciable  effect  upon  the  Jury. 
The  issue  was  a  plain  and  simple  one;  and 
on  the  question  of  statements  and  admissions 
of  defendant  the  court  told  the  Jury  in  the 
tenth  Instruction  for  the  defendant  "that  In 
considering  the  statements  and  admissions 
testified  to  by  the  different  witnesses  they 
should  take  into  consideration  the  time  and 
place  when  such  admissions  and  statements 
were  made,  the  circumstances  surrounding 
the  defendant  at  the  time,  his  condition,  his 
relationship,  if  any,  to  said  witnesses,  the 
manner  and  mode  of  making  the  same,  the 
time  elapsing  between  the  time  of  making 
such  statements  and  the  time  of  the  trial,  the 
feeling  of  the  witnesses  towards  defendant, 
the  memory  of  the  witnesses  with  reference 
to  the  same,  and  all  of  the  facts  and  circum- 
stances surrounding  such  witnesses  and  the 
defendant  at  the  time  of  making  the  same." 
And  In  the  fourteenth  Instruction  for  the  de- 
fendant the  Jury  were  told  "that  extraju- 
dicial confessions,  or  those  which  are  made 
out  of  court,  are  not  sufficient  to  convict  those 
who  make  them,  unless  they  are  corroborated 
by  other  evidence  and  the  crime  be  proven 
to  have  been  committed  by  other  evidence." 
When  it  is  considered  that  there  was  ab- 
solutely no  evidence  tending  to  show  any  mo- 
tive for  the  'prosecutrix  making  a  false 
charge  against  the  defendant,  and  that  she 
was  corroborated  by  her  mother  as  to  the 
presence  of  the  defendant  In  the  room  at  the 
time  she  testified  the  assault  was  made,  and 
the  defendant's  flight  from  the  Nelson  home 
In  the  early  mom  of  the  next  day  without 
any  reason  therefor,  and  his  statements  to 
Mrs.  Dance  at  the  breakfast  table  in  Tolona 
to  the  effect  that  he  was  traveling  for  a  St. 
Louis  picture  enlarging  company,  a  statement 
which  la  not  pretended  to  have  been  true,  and 


his  conversation  with  Mr.  Nelson  at  7  o'dodE 
that  morning  in  which  he  desired  to  know 
how  the  father  of  the  prosecutrix  felt  to- 
wards him,  and,  on  learning  that  the  father 
was  Incensed,  saying  to  Mr.  Nelson  that  the 
father  "ought  not  to  blame  him,  as  be  had 
only  heard  one  side  of  it,  and  the  guilt  was 
on  one  as  much  as  the  other,"  and  his  state- 
ments at  the  Jail  to  Mr.  Nelson,  in  the  pres- 
ence of  Taylor  and  another  Mr.  Nelson  and 
the  sheriff.  In  which  he  fully  admitted  his 
commission  of  the  crime  and  sought  to  ex- 
tenuate his  conduct  by  pleading  the  want  of 
control  of  his  passions,  and  his  damaging  ad- 
missions to  the  mother  and  Mrs.  Taylor  on 
the  afternoon  of  the  day  on  which  the  offense 
was  i>etpetrated,  it  would  seem  there  Is  little 
doubt  of  the  defendant's  guilt.  It  has  often 
been  ruled  by  this  court  that,  where  the  ver- 
dict is  manifestly  for  the  right  party,  errors 
in  the  giving  or  refusing  of  instructions  will 
not  work  a  reversal.  State  v.  McGlure,  25 
Mo.  838;  SUte  v.  Moore,  61  Mo.  276;  State  v. 
Miller,  111  Mo.  542,  20  S.  W.  243;  State  v. 
Privltt,  176  Mo.,  loc.  dt  230,  TO  &  W.  457; 
SUte  V.  Taylor,  134  Mo.,  loc.  dt  1S2,  36  8. 
W.  92. 

We  have  carefully  considered  all  the  other 
assignments  of  error  urged  In  the  oral  argu- 
ment and  in  the  brief  of  the  counsel  for  de- 
fendant, and  In  our  opinion  they  present  no 
ground  for  a  reversal  of  the  Judgment;  and 
accordingly  it  must  be  affirmed. 

FOX,  F.  J.,  and  BURGESS,  J.,  concur. 


STATE  ex  tel.  HAMMER,  Revenue  Oollector, 
V.  WIGGINS  FERRY  CO. 

(Supreme  Court  of  Missouri,  Division  Na  2. 
Dec  24,  1907.) 

1.  Statutes— CoNSTBUCKioi?. 

Tiiat  which  la  within  the  meaning  of  a 
statute  is  as  much  a  part  of  it  as  if  it  were 
written  tbetein. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  261.] 

2.  Taxation  —  RAiLsoAns  — STATcrnts— Oon- 

STBUCnON. 

Rev.  St  1880.  c  12,  $  1163  [Ann.  St  1906, 
p.  98S],  provides  that  the  term  "railroad  corpora- 
tion" ahall  mean  all  corporations,  companies,  or 
individuals  now  owning  or  operating  any  rail- 
road in  this  state.  Section  9338  [Ann.  St  1906, 
p.  4294]  provides  that  all  railroads  now  con- 
structed, or  which  shall  hereafter  be  constructed, 
in  the  state,  and  all  other  proper^  hired  or 
leased  by  any  railroad  company  in  the  state, 
shall  be  subject  to  taxation.  Section  9339  [Ann. 
St  1906,  p.  4295]  requires  every  railroad  com- 
pany to  annually  fumUh  the  State  Auditor  a 
statement  of  the  total  length  of  its  road,  includ- 
ing branch  or  leased  roads,  the  length  of  double 
or  side  tracks,  etc.,  the  total  nnml«r  of  engines 
and  cans,  etc.,  and  the  actual  cash  value  thereof. 
Section  9344  [Ann.  St.  1906,  p.  4296]  directs 
the  state  board  for  the  assessment  and  equaliza- 
tion of  railroad  property  to  assess  and  equalize 
at  its  annual  meetmg  the  aggregate  valuation 
of  the  property  of  each  one  of  the  railroad  com- 
panies specified  in  section  9339.  Hetd  that  con- 
strued together  with  section  1168,  sections  9838, 
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and  9344  are  not  restricted  to  railroads 
owned  by  railroad  companies  or  railroad  corpo- 
rations, but  include  all  corporations,  comi>anies, 
or  individuals  owning  or  operating  a  railroad, 
and  hence  a  railroad  composed  of  short  tracks, 
and  used  in  connection  with  a  ferry  for  the 
purpose  of  hauling  cars  of  other  railroads  to  and 
from  the  ferry,  and  owned  by  the  ferry  com- 
pany, was  subject  to  assessment  by  the  State 
Board  of  EJqualization,  and  not  by  the  city  as- 
sessor. 

3.  Railboadb  —  What  Constitutb  —  Leroth 
or  Road— OwNKKSHip  or  Rou-ing  Stock. 

There  is  no  legal  requirement  that  a  rail- 
road shall  be  of  any  particular  length,  nor  is  it 
essential  that  It  should  own  rolling  8to<^. 

4.  Taxation  —  K'AiisoADS  —  What    Consti- 
tutes A  Railroad. 

A  ferry  company  oi>erated  in  connection 
therewith  a  number  of  tracks  over  which  steam 
cars  were  drawn  to  and  from  the  ferr^-  such 
tracks  being  the  only  onos  over  which  cars 
could  pass  to  the  ferry  and  be  carried  over  the 
river  to  other  tracks.  The  tracks  were  also  used 
for  storage,  for  loading  and  unloading,  and  for 
regular  traffic  and  switching  purposes.  Held, 
that  the  tracks  constituted  a  railroad  within 
Rev.  St.  1809,  c.  149,  art.  8  [Ann.  St  1906, 
pp.  4203-4315],  providing  for  the  assessment 
and  taxation  of  railroads. 

5.  Commerce  —  Interstate  Cokmkbcb— Taxa- 
tion—Powers  Of  State. 

Neither  the  Constitution  nor  laws  of  the 
United  States  prohibit  a  state  from  taxing  the 
property  of  persons  and>  corporations  engaged 
In  foreign  and  interstate  commerce  where  the 
property  is  located  in  such  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  §  126.] 

6.  Samb — Interstate  Coioiebck. 

The  national  government  alone  has  power 
to  tax  and  regulate  foreign  and  interstate  oom- 
merce. 

SEi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  10,  Commerce,  ff  123-126.] 

7.  Evidence— Official  Acts— Pkesuvftions. 

The  law  presumes  that  the  State  Board 
of  Equalization  properly  .performed  its  doty  in 
assessing  property  for  taxation. 

[EH.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  105.] 

8.  Save— Method  or  Assessubnt. 

A  ferry  company  incorporated  in  Illinois 
owned  all  the  stock  of  a  steam  railroad  cor- 
poration formed  in  the  state  for  carrying  cars 
of  other  roads  to  and  from  the  ferry,  and  also 
all  the  stock  of  a  corporation  organized  in  Mis- 
souri for  similar  purposes.  By  an  agreement 
between  the  three  corporations,  the  ferry  was 
consolidated  with  the  railroads  into  one  contin- 
uous system  of  transportation  with  various  rail- 
road branches,  switches,  side  tracks,  and  turn- 
outs at  each  terminus  thereof  connectiog  with 
various  railroads  on  each  side  of  the  river,  for 
the  purpose  of  receiving  from  and  delivering 
cars  to  such  roads,  and  for  the  purpose  of  fur- 
nishing its  customers  storage  and  side  tracks 
for  loading  and  unloading  cars.  For  this  serv- 
ice but  one  tariff  was  charged  and  went  into 
one  and  the  same  treasury.  Held,  that  In  estt- 
mating  the  value  of  the  property  of  the  ferry 
company  in  this  state  it  was  proper  to  take- in- 
to consideration  the  value  such  property  de- 
rived from  its  use  in  a  system  of  doing  business 
by  reason  of  its  connection  with  and  relation  to 
other  property  of  the  corporation  located  in  Il- 
linois. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  SS  660-666.] 

9.  Same  —  Collection  or  Taxes  —  Actions  — 

ElVIDENCE. 

In  an  action  by  the  state  to  collect  taxes 
assessed  by  the   State  Board  of  Equalization 


against  the  ferry  company,  it  was  error  to  ex- 
clude evidence  offered  by  the  state  that  the  com- 
pany owned  all  the  stock  of  the  two  railroad 
companies,  and  that  all  three  were  working  in 
nnison  as  one  transportation  company,  althouglt 
those  facts  were  established  by  evidence  subse- 
quently admitted. 

Appeal  from  St  Iiouls  Oircuit  Conrt;  Ho- 
ratio D.  Wood,  Judga 

Action  by  the  state,  on  the  relation  of  I<ad- 
wig  F.  Hammer,  Jr.,  collector  of  revenue  of 
city  of  St  Louis,  against  the  Wiggins  Ferry 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

This  Is  an  action  which  was  instituted  In 
the  circuit  court  of  the  city  of  St  Louis  by 
the  state,  at  the  relation  of  the  collector  of 
revenue  of  said  city,  to  collect  certain  taxes 
assessed  by  the  State  Board  of  E>inaIizatlon 
against  3.702  miles  of  railroad  tracks,  owned 
and  used  by  the  Wiggins  Ferry  Company  in 
the  city  of  St  Louis.  A  Jury  was  waived,  and 
the  cause  was  tried  by  the  court  The  find- 
ing and  Judgment  of  the  court  w^e  for  the 
defendant,  and  the  plaintiff  duly  prosecuted 
its  appeal  to  this  court 

There  is  no  dispute  about  the  facts  of  the 
case,  except  in  one  particular,  which  will 
hereafter  be  mentioned  in  paragraph  2  of  this 
opinion,  and  they  are  substantially  as  fol- 
lows: The  defendant,  the  Wiggins  Ferry 
Company  (which  will  hereafter  be  called  the 
"Ferry  Company"),  is  a  corporation,  and  was 
duly  incorporated  under  the  laws  of  the  state 
of  Illinois  on  the  11th  day  of  February,  1853, 
and  was  empowered,  among  other  things,  as 
follows:  "(4)  To  survey  and  lay  off  said 
lands,  or  any  part  thereof,  into  blo<^  lots, 
streets  and  alleys,  and  grade  and  pave  said 
streets  and  alleys,  or  any  part  thereof,  and 
to  lay  off  and  dedicate  to  public  use,  grounds 
for  market  places,  schools,  churches  and 
parks,  and  to  sell,  lease  and  donate  any  part 
of  said  lands,  in  such  manner  and  upon  such 
terms  as  said  company  may  deem  proper,  and 
execute  conveyances  for  the  same,  and  to 
subscribe  for,  take  and  boy  and  hold,  and 
sell  stock  In  any  railroad  or  plank  or  turn- 
pike road  company,  and  issue  bonds  bearing 
such  rate  of  interest,  and  payable  at  such 
times  and  places  as  the  company  may  think 
proper,  not  exceeding  one  hundred  thousand 
dollars.  (5)  To  keep  a  ferry  or  ferries  at  and 
from  any  point  or  points  on  said  lands,  across 
the  Mississippi  river,  to  St  Louis,  in  the  state 
of  Missouri,  and  -to  remove  the  same  from 
place  to  place  on  said  lands  as  necessity  or 
convenience  may  require,  and  use  boats  or 
other  crafts  propelled  by  steam,  heat,  or  oth- 
er power,  and  possess,  use  and  enjoy  oil  the 
rights,  privileges,  franchises  and  emoluments 
recited  in  the  preamble  of  this  act  as  Itaving 
been  heretofore  granted  to  the  said  Samuel 
Wiggins,  his  heirs  and  assigns,  on  and  from 
the  lands  to  be  purdiased  as  herein  provided 
for  and  generally  to  do  and  perform  all 
things  In  r^erence  to  the  ownership,  oontrol,^ 
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management,  use  and  disposition  of  said  fer- 
ry francblse,  ferry  and  lands,  and  of  tlie  busi- 
ness carried  on  tbereat,  wlilcb  a  natural  per- 
son might  or  could  do."  Tliat,  under  tlie 
powers  thus  granted,  the  defendant,  either  by 
pvircbase  or  lease,  acquired  real  estate  on  the 
east  and  west  banks  of  the  Mississippi  river, 
at  the  points  designated  in  its  charges,  for 
wharves  and  landing  purposes.  At  first  the 
ferry  company,  by  means  of  boats,  engaged 
in  the  carriage  and  transfer  of  freight  and 
passengers  over  the  Mississippi  river,  with- 
out the  intervention  of  railroads  and  cars, 
and  received  and  discharged  same  at  the 
aforesaid  wharves.  In  the  course  of  time  the 
public  demands  upon  the  defendant  were  such 
as  to  require  it,  In  addition  to  the  duties  it 
was  then  performing,  to  handle  and  transfer 
freight  over  the  river  in  car  load  lots.  This 
new  demand  necessitated  the  construction 
and  operation  of  a  railroad  at  each  end  of  the 
ferry;  one  In  Illinois,  and  one  in  Missouri. 
In  order  to  meet  this  new  condition,  the  ferry 
company  organized  and  incorporated,  or  has 
organized  and  incorporated,  under  the  laws 
of  Illinois,  the  East  St  Louis  Connecting 
Railway  Company  (which  will  hereafter  be 
called  the  "Connecting  Company"),  and,  un- 
der the  laws  of  Missouri  the  St  Louis  Trans- 
fer Railway  Company  (which  will  hereafter 
be  designated  the  "Transfer  Company") ;  the 
ferry  company  owning  all  the  stock  of  both  of 
said  railway  companies.  Each  of  these  rail- 
way companies  constructed  tracks  connecting 
the  east  and  west  termini  of  the  ferry  with 
the  various  railroads  and  other  business  in- 
stitutions which  terminate  at  or  which  are 
located  near  said  termini.  In  addition  to 
those  tracks,  the  transfer  company  construct- 
ed a  number  of  switch  tracks,  side  tracks, 
and  storage  tracks  on  the  Missouri  side  of  the 
river.  When  this  system  or  scheme  was  com- 
pleted, the  connecting  company,  by  means  of 
its  oiglnes,  would  receive  from  other  rail- 
roads all  cars  of  freight  destined  to  St  Louis 
via  the  ferry,  and  would  haul  them  over  Its 
tracks  and  deliver  them  to  the  ferry  com- 
pany, which  company  would  receive  and 
transfer  them.  In  boats,  across  the  Missis- 
sippi river  to  St  Louis,  where  they  were  de- 
livered to  the  transfer  company.  The  latter 
company  would  receive  and  deliver  them  to 
the  various  railroads  and  business  institu- 
tions to  which  they  were  consigned.  The  car 
lots  of  freight  destined  from  St  Louis  to 
Bast  St  Louis  via  the  ferry  company  went 
through  the  same  routine  as  those  from  East 
St  Louis  to  St  Louis,  but  were  first  received 
I7  the  transfer  company,  and  by  It  delivered 
to  the  ferry  company,  and  by  that  company 
transferred  across  the  river  and  delivered  to 
the  connecting  company,  and  by  it  to  'the 
various  railroads  or  to  the  consignees.  The 
following  extract  from  the  testimony  of  Mr. 
A.  0.  Church,  former  vice  president  of  the 
ferry  company,  will  throw  much  light  upon 


the  E^tem  under  which  the  business  of  these 
three  companies  was  conducted,  to  wit:  "Mr. 
Johnson:  I  will  ask  you,  Mr.  Church,  to  tell 
us  in  what  way  the  compensation  from  one 
company  to  the  other  were  charged  upon  the 
bo<^  of  the  company.  Mr.  Ralston:  That's 
objected  to  as  incompetent  and  immaterial 
and  not  ^embraced  in  any  issue  in  this  case. 
The  Court:  Mr.  Church,  as  I  understand  it 
the  Wiggins  Ferry  Company  received  pay 
from  the  St  Louis  Transfer  Railway  Com- 
pany for  cars  hauled  over  whatever  tracks  it 
owned?  A.  The  Wiggins  Ferry,  Judge,  would 
bring  them  across  the  river,  and  then  the 
transfer  railway  company  would  receive  pay 
for  hauling  them  from  the  boat  to  the  rail- 
road, or  the  warehouse  or  destination  they 
were  to  go  to.  The  charge  was  the  amount 
paid  by  the  shipper  all  in  a  lump.  As  far  as 
the  Wiggins  and  the  transfer  railway  com- 
pany were  concerned,  it  was  out  of  one  pock- 
et and  into  the  other,  and  It  made  no  dif- 
ference whatever  as  to  what  they  charged  as 
among  each  other.  The  Wiggins  Ferry  Com- 
pany, the  transfer  railway,  and  the  connect- 
ing railway,  while  three  separate  and  distinct 
corporations,  were  one  interest  and  owned  by 
the  same  people.  Q.  Well,  you  mean  that 
the  stockholders  of  all  three  were  the  same? 
A.  I  mean,  Judge,  that  originally  the  ferry 
company  had  no  railroads  at  alL  The  East 
St  Louis  Connecting  Railway  was  first  built 
on  the  east  side  of  the  river.  It  was  fathered 
by  the  ferry  company  and  built  to  take  care 
of  its  business.  Then  followed  a  similar 
railroad  on  this  side.  The  railroads  belong- 
ed to  the  ferry  c(Hnpany.  It  was  the  parent 
corporation,  and  the  treasury  of  the  three 
companies  was  one.  Q.  Well,  were  these  two 
railroad  companies  Incorporated  under  a  sep- 
arate and  distinct  charter?  A.  Oh,  yes,  sir; 
they  are  distinct  organizatlonB,  separate  and 
distinct  and  jth^  were  run  Just  as  If  they  had 
no  connection  with  the  others.  Each  one  could 
stand  on  its  own  bottom  separately,  but  of 
course,  they  were  one  harmonious  system, 
and  each  Intended  to  help  the  other." 

If  we  correctly  understand  the  evidence,  the. 
3.702  miles  of  railroad  in  question  is  what  is 
termed  switching,  loading,  and  storage  tracks, 
which  at  one  time  belonged  to  the  transfer 
company,  and  was  by  it  conveyed  to  the  fer- 
ry company.  This  was  prior  to  the  time  the 
taxes  in  question  were  levied;  but  however 
that  may  be^  the  ferry  company  owned  the 
road  in  question  prior  to  and  at  the  time  the 
levy  was  made.  The  road  is  composed  of 
many  short,  standard  gauge  tracks,  upon  and 
over  which  steam  engines  and  freight  cars 
are  constantly  being  operated  and  handled, 
as  before  stated.  The  ferry  company  owned 
no  cars,  engines,  turntables,  nor  water  tanks. 
It  employed  the  transfer  company  to  handle, 
switch,  receive,  and  deliver  all  its  freight  on 
the  west  side  of  the  river,  which  was  done 
over  its  own  tracks  and  those  of  the  ferry 
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<!ompany.  The  fonn»  company  has  englnee, 
but  no  cars,  except  two  push  cars,  worth 
$90;  nor  has  It  any  tracks  extending  to  the 
water's  edge,  comrectlng  Immediately  with  the 
ferry.  The  ferry  company,  working  In  har- 
mony with  the  two  railroad  companies  men- 
tioned, handles  and  transfers  across  the  riv- 
er a  large  part  of  the  interstate  commerce 
between  Missouri  and  Illinois,  at  the  points 
named.  There  is  no  question  raised  as  to 
the  regularity  of  the  assessment  of  the  taxes 
In  question,  bat  the  power  to  make  the  as- 
sessment is  denied. 

The  State  Board  of  Equalization  assessed 
and  equalized  the  value  of  the  rolling  stock, 
roadbed,  and  superstructure,  and  "all  other 
property"  mentioned  In  Laws  1901,  p.  232, 
i  2  [Ann.  St.  1906,  {  9301-2],  per  mile,  and 
the  aggregate  value  of  the  buildings  of  the 
following  railroad  and  railway  companies  on 
the  1st  day  of  Jane,  1000,  for  the  taxes  of 
1901,  and,  after  having  heard  all  the  evidoice 
In  regard  to  the  same,  by  unanimous  vote 
fixed  the  distributable  value,  per  mile,  ot 
the  rolling  stock,  roadbed,  and  superstruc- 
ture, "all  other  property,"  and  the  aggregate 
value  of  buildings  of  said  railroads  and 
railways,  as  follows:  The  valaatlon  of  the 
Wiggins  Ferry  Company's  railroad  tracks 
per  mile  was  as  follows: 
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The  defendant  Introduced  evidence  tend- 
ing to  prove  that  the  $30,000  Item  appearing 
In  the  above  table  was  assessed  against  the 
franchise  of  the  ferry  company;  that  Is,  the 
right  to  conduct  a  ferry  across  the  Missis- 
sippi river  between  East  St  Louis  and  the 
olty  of  St  Louis.  Plaintiff  then  introduced 
In  evidence  the  record  of  the  State  Board 
of  E>quallzatlon  for  1901,  showing  the  pro- 
ceedings of  the  board  In  fixing  the  total  val- 
uation for  purposes  of  assessment  of  the  rail- 
road tracks  of  the  Wiggins  Ferry  Compa- 
ny. "The  secretary  laid  before  the  board 
the  tables  of  valuations  of  all  railroads, 
bridges  and  telegraph  companies,  as  api)or- 
tloned  to  the  counties  and  municipal  divi- 
sions thereof  and  the  city  of  St  Louis; 
which  were  examined,  approved  and  adopted 
as  the  assessment  of  railroad,  bridge  and 
telegraph  property  for  the  taxes  of  1001,  as 
set  out  In  the  following  tables,  and  ordered 
spread  upon  the  record  and  proceedings  of 
the  board  and  made  a  part  thereof."  The 
following  table  shows  the  valuation  and  as- 


sessment of  the  Wiggins  Ferry  Company  rail- 
road tracks,  to  wit: 
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The  following  Is  a  copy  of  the  tax  bill 
sued  on,  formal  parts  omitted,  to  wit: 

For  railroad,  bridge  and  telegrapli  oompany  taxes, 
for  the  year  1901,  on  proper^  In  the  city  of  BL 
LoulB,  as  assessed  by  the  State  Board  ot  BanaUia- 
tlon  of  the  state  of  Missouri: 

Valnatton.  Rate.   Tazea. 

State    royenne |M0^6M.M       It    t  M>  * 

U        IMO 

m     ma 


royenne 

State  Interest   

School    tax. , 

City  tax,  new  limlte.. 
City  tax,  old  limlte.. 
Publlo  free  library... 
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Totel  tax 
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$4,571*7 


The  railroad  In  qoestloo  had  been  regulate 
ly  assessed  Iqr  the  State  Board  <tf  ESquallza- 
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tlon  for  10  yean  previous  to  the  one  In  qoes- 
tlon.  In  the  aame  manner  and  against  tbe 
same  party,  and  those  taxes  were  regularly 
paid  by  It  up  to  the  year  1801;  Init  It  retaaed 
to  pay  the  taxes  tor  that  year,  and  for  a  re- 
covery of  those  taxes  this  suit  was  Instituted. 
At  the  close  of  the  Introduction  of  all  the 
evidence,  the  defendant  requested  the  court 
to  declare  the  law  as  follows:  "(1)  The  court 
declares  the  law  to  be  that,  under  the  plead- 
ings and  the  evidence  offered  by  the  plaintiff, 
the  plaintiff  cannot  recover,  and  the  ixidg- 
ment  must  be  rendered  In  favor  of  the  de- 
fendant (2)  The  court  declares  the  law  to 
be  that  undo:  the  pleadings  and  all  the  evi- 
dence In  the  case,  the  State  Board  of  Equal- 
ization of  the  state  of  Missouri  had  no  right. 
power,  authority,  or  Jurisdiction  to  assess, 
equalise,  or  adjust  the  railroad  tracks  in 
the  petition  described  for  taxation  for  the 
year  1901.  <3)  The  court  declares  the  law 
to  be  that  under  the  pleadings  and  all  the  evi- 
dence In  the  cause  the  State  Board  of  Equal- 
ization of  the  state  of  Missouri  had  no  right, 
power,  authority,  or  Jurisdiction,  under  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States,  to  assess,  adjust,  or 
equalize  the  franchise  of  the  Wiggins  Ferry 
Company,  or  any  part  thereof,  for  taxation 
in  the  state  of  Missouri,  or  taxes  for  the 
year  1901."  The  court  gave  said  instruc- 
tions after  striking  out  the  words  "under  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,"  and  the  plaintiff  preserv- 
ed proper  exceptions  to  the  giving  of  said 
instructions.  At  the  close  of  all  the  evidence 
the  cause  was  submitted  to  the  court  sitting 
as  a  Jury,  and  Its  finding,  as  heretofore  stat- 
ed, was  for  the  defendant,  and  Judgment  in 
accordance  with  such  finding  was  entered  of 
record.  A  timely  motion  for  new  trial  was 
filed  and  by  the  court  overruled,  and  from 
the  Judgment  rendered  In  this  cause  the 
plaintiff  prosecuted  this  appeal,  and  the  rec- 
ord is  now  before  us  for  consideration. 

Johnson,  Bouts,  Marlatt  &  Hawes^  for  ap- 
peUaut    J.  B.  McKelgban,  for  respondoit 

FOX.  P.  J.  (after  stating  the  facts  as 
above).  1.  The  legal  propositions  presented 
by  this  record  are  whether  or  not  the  3.702 
miles  of  railroad  belonging  to  the  ferry  com- 
pany is  a  railroad  within  the  meaning  of 
article  8,  c.  149,  Rev.  8t  1899  [Ann.  St.  1906, 
pp.  4298-^15],  and,  if  so,  is  it  subject  to 
taxation  as  therein  provided?  The  appel- 
lant affirms  both  of  those  propositions,  while 
the  respondent  denies  both. 

In  order  to  properly  determine  those  ques- 
tlmis,  we  must  construe  and  ascertain  the 
meaning  of  the  statutes  relating  to  the  as- 
sessment and  taxation  of  railroads.  Sections 
11«3,  9338,  9339,  and  9344,  Bev.  St  1899 
[Ann.  St  1906,  pp.  968,  4294-4296],  are  the 
principal  statutes  bearing  directly  upon  the 
subject  and  are  as  follows: 

"Sec.  1168.  The  term  'railroad  corporation' 
contained  in  this  chapter  shall  be  deemed  and 
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takmi  to  mean  all  corporations,  companies 
or  individuals  now  owning  or  operating,  or 
which  may  hereafter  own  or  operate  any  rail- 
road la  this  state." 

"Sec.  9338.  All  railroads  now  constructed. 
In  coarse  of  construction,  or  which  shall  here- 
after be  constructed  in  this  state,  and  all 
other  property,  real,  personal  or  mixed,  own- 
ed, hired  or  leased  by  any  railroad  company 
or  corporation  in  this  state,  sliall  be  subject 
to  taxation  for  state,  county  or  municipal 
or  local  purposes,  and  taxes  levied  thereon 
shall  be  levied  in  the  manner  hereinafter 
set  forth. 

"Sec.  9639.  On  or  before  the  first  day  of 
January  In  each  and  every  year,  the  president 
or  other  chief  oiHcer  of  every  railroad  com- 
pany whose  road  is  now  or  which  shall  here- 
after become  so  far  completed  and  in  opera- 
tion as  to  run  locomotive  engines,  with  freight 
or  passenger  cars  thereon,  shall  furnish  to  the 
State  Auditor  a  statement,  duly  subscribed 
and  sworn  to  by  said  president  or  other  chief 
officer,  before  some  officer  authorized  to  ad- 
minister oaths,  setting  out  in  detail  the  total 
length  of  their  road  so  far  as  complete.  In- 
cluding branch  or  leased  roads,  the  entire 
length  in  this  state,  and  the  length  of  double 
or  side  tracks,  with  depots,  water  tanks  and 
turn  tables,  the  length  of  such  road,  double 
or  side  tradu  In  each  county,  municipal 
townslilp,  Incorporated  city,  town  or  village 
through  or  In  which  It  is  located  in  this  state ; 
the  total  number  of  engines  and  cars  of 
every  kind  and  description,  including  all 
palace  or  sleeping  cars,  passenger  and  freight 
cars  and  all  other  movable  property  owned, 
used  or  leased  by  them  on  the  first  day  of 
June  in  each  year,  and  the  actual  cash 
value  thereof." 

"Sec.  9344.  The  state  board  for  the  assess- 
ment and  equalization  of  railroad  property 
shall  be  composed  of  the  Governor,  Secretary 
of  State.  State  Auditor,  State  Treasurer  and 
Attorney  General,  and  shall  meet  annually 
at  the  capltol  In  the  city  of  Jefferson,  on  the 
third  Monday  of  April  of  each  year,  for  the 
purpose  of  assessing,  adjusting  and  equaliz- 
ing the  valuation  of  such  railroad  property. 
The  said  board  shall  proceed  to  assess,  ad- 
just and  equalize  the  aggregate  valuation  of 
the  property  of  each  one  of  the  railroad 
companies  in  this  state  specified  in  section 
9339.  The  board  shall  have  power  to  sum- 
mon witnesses  by  process  issued  to  any  of- 
ficer authorized  to  serve  subpcenas,  and  shall 
have  the  power  of  a  circuit  court  to  compel 
the  attendance  of  such  witnesses,  and  to 
compel  them  to  testify;  they  shall  have  the 
power,  upon  their  knowledge,  or  such  infor- 
mation as  they  can  obtain,  to  increase  or  re- 
duce the  aggregate  valuation  of  the  prop- 
erty of  any  railroad  company  Included  In 
the  statements  and  returns  made  by  the  rail- 
road companies  and  the  clerks  of  the  county 
courts,  and  shall  assess,  adjust  and  equalize 
any  other  property  belonging  to  said  rail- 
road companies,  or  property  belonging  to  any 
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railroad  companies  In  this  state  of  the  kind 
specified  In  section  9339,  npon  which  no  re- 
turns have  been  made,  which  may  be  other- 
wise known  to  them,  as  they  may  deem  Just 
and  right  In  assessing,  adjusting  and  equal- 
izing any  railroad  property  for  any  year  or 
years,  the  state  board  may  arrive  at  Its 
finding,  conclusion  and  Judgment,  upon  Its 
knowledge,  or  snch  Information  as  may  be 
before  It  and  shall  not  be  governed  In  its 
findings,  conclusions  and  judgments  by  the 
testimony  which  may  be  adduced,  further 
than  to  give  to  It  such  weight  as  the  board 
may  think  It  is  entitled  to.  Provided,  that 
when  any  railroad  shall  extend  beyond  the 
limits  of  this  state  and  into  another  state 
in  which  a  tax  Is  levied  and  paid  on  the  roll- 
ing stock  of  such  road,  then  the  said  board 
shall  assess,  equalize  and  adjust  only  snch 
proportion  of  the  total  value  of  all  the  rolling 
stock  of  such  railroad  company  as  the  number 
of  miles  of  such  road  in  this  state  bears  to 
the  total  length  of  the  road  owned  or  con- 
trolled by  such  company." 

In  order  to  ascerbiin  the  true  Intention  of 
the  Legislature,  we  must  construe  all  the 
sections  of  the  statute  bearing  upon  the  sub- 
ject in  controversy  together.  This  is  one  of 
the  elementary  rules  underlying  the  constmc- 
tlon  of  statutes,  and  has  been  stated  by  an 
able  text-writer  in  the  following  language: 
"All  consistent  statutes  relating  to  the  same 
subject,  and  hence  briefly  called  statutes  In 
pari  materia,  are  treated  prospectively  and 
construed  together  as  though  they  constituted 
one  act  This  Is  true  where  the  acts  relating 
to  the  same  snbject  were  passed  at  different 
dates,  separated  by  long  or  short  intervals, 
at  the  same  session  or  on  the  same  day." 
Sutherland,  Stat  Construction,  (  283.  And, 
continuing,  he  says:  "A  statute  must  be  con- 
strued with'  reference  to  the  system  of  which 
It  forms  a  part  And  statutes  on  cognate  sub- 
jects may  be  referred  to  as  though  not  strlctp 
ly  in  pari  materia."  Id.  284.  This  rule  of 
construction  was  quoted  with  approval  In  the 
case  of  Sales  v.  Barber  Asphalt  Co.,  166  Mo. 
671,  66  S.  W.  979,  and  by  court  in  banc  in 
the  case  of  State  ex  rel.  v.  Patterson  (not  yet 
officially  reported)  105  S.  W.  104a  In  the 
light  of  this  rule  of  construction,  we  will  now 
determine  what  railroads  are  Included  withr 
in  the  meaning  of  those  sections  of  the  stat- 
ute. If  we  read  sections  9338,  9339,  and  9344 
alone,  they  refer  only  to  such  railroads  as  are 
owned,  hired,  or  leased  by  railroad  companies 
or  corporations,  which  would  exclude  all  rail- 
roads owned,  hired,  or  leased  by  all  other 
companies,  corporations,  and  Individuals.  But 
when  we  read  these  sections  In  connection 
with  article  2,  c.  12,  of  the  Revised  Statutes 
of  1899  [Ann.  St  1906,  pp.  894-994],  which  is 
the  only  law  in  the  state  regarding  railroads, 
prescribing  how  they  shall  be  organized,  con- 
structed, and  operated,  as  well  as  their  rights, 
duties,  and  obligations,  and  defining  the  words 
"railroad  company"  and  "railroad  companies,*' 
quite  a  different  conclusion  might  be  reached. 


Section  1163  of  said  chapter  reads  as  ft^ows: 
"The  term  railroad  corporation  contained  In 
this  chapter  shall  be  deemed  and  taken  to 
mean  all  corporatloDS,  companies  or  individ- 
uals now  owning  or  operating,  or  which  may 
hereafter  own  or  operate  any  railroad  in  this 
state."  According  to  the  authorities  before 
mentioned,  this  section  must  be  construed 
with  and  read  Into  sections  9338,  9339,  and 
9344.  By  doing  so  these  sections.  Instead 
of  being  restricted  to  railroads  owned  by 
railroad  ccHnpanles  or  railroad  corporations, 
would  be  extended  in  their  operation  and  In- 
clude "all  corporations,  companies,  or  indi- 
viduals owning  or  operating,  or  which  may 
hereafter  own  or  operate  any  railroad  in  this 
state."  This,  we  take  it  is  the  clear  mean- 
ing of  the  Legislature  as  expressed  in  those 
sections  of  the  statutes  when  all  are  read  to- 
gether, as  they  should  be.  That  which  Is 
within  the  meaning  of  a  statnte  Is  as  much 
a  part  of  It  as  if  It  were  written  therein. 
Judge  Scott  stated  the  same  rule  in  this 
language:  "A  thing  which  is  in  the  Intention 
of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  It  were  within  the  letter." 
Riddick  V.  Walsh,  19  Mo.,  loc.  cit  535;  Hnmes 
V.  Railway  Co.,  82  Mo.  227,  52  Am.  R^.  369. 
With  this  construction  placed  npon  sec- 
tions 9338,  9839,  and  9344,  they  clearly  In- 
clude the  road  of  respondent  But  to  escape 
that  construction  respondent  contends  that 
the  road  In  question  is  not  a  railroad  within 
the  meaning  of  the  railroad  laws,  but  are  only 
loading  or  storage  trat^  upon  which  cars 
are  stored  while  being  loaded  and  unloaded. 
In  answer  to  that  contention.  It  may  be  first 
said  that  the  record  does  not  bear  out  that 
contention.  The  evidence  Bhows  that  they  are 
used  not  only  for  those  purposes,  but  also  for 
regular  traffic  and  switching  purposes.  In 
fact,  the  plat  In  evidence  shows  that  respond- 
ent's tracks  are  the  only  ones  extending  to 
the  water's  edge  and  over  which  cars  can 
pass  to  and  from  Its  boats  and  onto  those  of 
the  transfer  company.  Besides  this,  it  is 
conceded  that  steam  engines  pass  over  and 
draw  or  push  freight  cars,  loaded  and  un- 
loaded, over  these  tracks,  not  only  for  stor- 
age, loading,  and  unloading,  bat  for  all  par- 
poses  Incident  to  its  traffic.  Mr.  Price,  in 
his  work  on  Railroads  (page  2),  thus  defines 
a  railroad:  "A  road  graded  and  having  rails 
of  Iron  or  other  material  for  the  wheels  of 
carriages  to  run  over."  In  Doughty  v.  Fair- 
bank,  10  Q.  B.  Dlv.  859,  a  raUroad  la  defined 
to  be  "a  way  upon  which  trains  may  pass  by 
means  of  rails."  There  is  nothing  in  these 
definitions  nor  In  our  statutes  which  excludes 
the  Idea  that  a  railroad  may  not  be  constmct- 
ed,  owned,  or  operated  by  other  persons  than 
railroad  corp<^atlone.  Nor  is  there  any  legal 
requirement  that  a  railroad  shall  be  of  any- 
particular  length.  Wiggins  Ferry  Oo.  t.  ESast 
St  Louis  Union  Ry.  Co.,  107  111.  4fiO,  k>a  dt 
454.  Nor  is  it  essential  that  a  railroad  sbould 
own  rolling  stock.  1  Elliott  on  Railroads,  p. 
7;  Pennsylvania  Ry.  CfK  v.  St  Lools  Ry.  Oa^ 
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118  n.  S.  290,  6  Sup.  Ct.  1094,  30  L.  Ed.  83. 
We  entertain  no  doubt  about  tbe  road  in  ques- 
tion being  a  railroad  within  the  meaning  of  ar- 
ticle 8,  c.  149,  of  the  Rerlsed  Statutes  of  1899. 
But  returning  to  tbe  question  of  assessment: 
This  direct  question  came  before  this  court 
In  the  case  of  State  ex  rel.  v.  Chicago,  Bock 
Island  &  Pacific  Ry.  Co.,  162  Mo.  391,  63  S. 
W.  495.  In  that  case  the  company  had  owned 
certain  lands  for  12  years.  A  part  of  them 
was  crossed  by  switch  and  side  tracks,  while 
other  parts  and  lots  were  not  so  used.  The 
assessor  of  Buchanan  county  assessed  tbe  va- 
cant lots  for  taxation  under  the  general  rev- 
enue laws,  and  tbe  question  there  presented 
was:  Should  such  lots  be  assessed  by  the 
county  assessor  or  by  tbe  State  Board  of 
Equalization?  It  sbould  be  added  that  the 
railroad  company  In  that  case  contended  that 
It  purchased  all  of  tbe  land  mentioned  for 
railroad  purposes  and  Intended  to  so  .use  it 
in  the  future,  as  soon  as  tbe  business  of  tbe 
company  demanded  it.  In  tbe  discussion  of 
tliat  case  this  court  said:  "In  that  case  (State 
ex  rel.  v.  Hannibal  &  St  Joseph  Railroad 
Company,  135  Mo.  618,  37  S.  W.  532),  it  was 
decided  that  the  list  of  railroad  property  re- 
quired by  section  7718,  Rev,  St  1889,  now 
section  9339,  Rev.  St  1899,  to  be  fumlsbed  to 
the  State  Auditor  as  the  basis  of  the  action 
of  the  State  Board  of  Equalization,  includes 
not  only  the  land  covered  by  the  right  of  way 
of  the  main  line,  depots,  etc,  but  also  land  cov- 
ered by  side  tracks  used  in  a  switchyard  In 
connection  with  its  traffic  as  a  common  car- 
rier. In  that  case  the  following  from  the 
Supreme  Court  of  Illinois  was  quoted  with 
approval:  'We  are  therefore  of  the  opinion 
that  the  land  held  in  actual  use  by  a  railroad 
company  for  side  tracks,  switches,  and  turn- 
outs must  be  regarded,  within  the  meaning 
of  tbe  revenue  laws,  as  a  part  of  the  right  of 
way  of  the  company.'  Railroad  v.  People,  98 
111.  357.  The  theory  of  the  system  of  taxing 
railroads  as  contained  in  our  statute  seems 
to  be  that  tbe  railroad,  with  all  the  neces- 
sary appurtenances  to  Its  efficient  equipment 
as  a  means  of  traffic,  is  to  be  taken  as  a  whole 
and  assessed  for  taxation  by  the  State  Board 
of  Equalization.  •  •  *  Taking  the  deci- 
sion in  State  ex  rel.  v.  Hannibal  &  St  Joseph 
Railroad,  above  cited,  as  the  law  of  this  case, 
the  only  question  is  whether  these  lots  are  to 
be  deemed  as  in  use  by  the  defendant  for  its 
side  tracks  and  a  switchyard."  Tbe  court 
then  announced  its  conclusion  in  that  case, 
which  was  that  the  vacant  lots  were  not  as- 
sessable by  the  coimty  assessor,  but  should 
be  assessed  by  the  State  Board  of  Equaliza- 
tion. There  is  nothing  in  the  Constitution 
and  laws  of  the  United  States  which  pro- 
hibits a  state  from  taxing  the  property  of 
persons  and  corporations  engaged  in  foreign 
and  interstate  commerce  where  the  property 
is  located  in  such  state;  but  upon  the  con- 
trary, the  Supreme  Court  of  the  United  States 
has  repeatedly  held  that  a  state  may  tax  all 
such  property  which  is  located  in  such  state. 


Western  Union  Tel.  Co.  t.  State  of  Missouri, 
190  U.  S.  412,  loc.  cit  424,  23  Sup.  Ct  730,  47 
lib  Ed.  1116;  State  ex  rel.  v.  Western  Union 
Tel.  Co.,  166  Mo.  502-523,  65  8.  W.  775 ;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  loc.  cit  210,  5  Sup.  Ct.  826,  29  L.  B(L 
158. 

Measured  by  the  authorities  heretofore  cit- 
ed upon  the  proposition  now  under  discussion, 
we  see  no  escape  from  the  conclusion  that 
respondent's  road  was  subject  to  assessment 
by  tbe  State  Board  of  E}quallzation,  and  not 
by  tbe  city  assessor,  as  contended  for  by 
learned  counsel  for  respondent 

2.  A  more  serious  proposition  Is  involved 
in  respondent's  second  objection  to  the  valid- 
ity of  a  portion  of  the  assessment  in  question. 
The  contention  of  respondent  is  that  the  rec- 
ord discloses  the  fact  that  tbe  $30,000  Item 
assessed  against  the  ferry  company  as  the 
value  of  "all  other  property"  per  mile  of  said 
road  is  a  tax  against  its  franchise ;  that  Is, 
a  tax  against  Its  charter  right  and  privilege 
to  conduct  a  ferry  business  across  the  Miss- 
issippi  river  ttetween  East  St  Iionis  and  the 
dty  of  St  Louis.  There  Is  some  evidence 
contained  in  this  record  tending  to  support 
that  proposition ;  and,  if  true,  tbe  levy  would 
be  clearly  invalid,  for  tbe  reason  that  it 
would  be  a  tax  imposed  by  a  state  upon  Inter- 
state commerce,  which  is  prohibited  by  tbe 
Constitution  and  laws  of  the  United  States. 
Tbe  national  government  alone  is  possessed 
of  the  power  to  tax  and  regulate  foreign  and 
interstate  commerce.  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  6  Sup.  Ct 
826,  29  L.  Ed.  158;  St  Clair  County  v.  Inter- 
state Land  Co.,  192  U.  S.  454,  24  Sup.  Ct  300, 
48  L.  Ed.  518;  Louisville  Ferry  Co.  v.  Ken- 
tucky, 188  U.  S.  385,  23  Sup.  Ct  463,  47  L. 
Ed.  513;  St  Louis  v.  Wiggins  Ferry  Co., 
11  Wall.  (U.  S.)  423,  20  L.  Ed.  192;  Morgan 
v.  Parham,  16  Wall.  (U.  S.)  471,  21  L.  Ed. 
303.  But  from  an  examination  of  the  en- 
tire record,  owing  to  the  meagemess  of  the 
evidence  uipon  that  question,  and  the  modifica- 
tion and  giving  of  instructions  by  the  trial 
court  it  is  extremely  difficult  fbr  us  to  ascer- 
tain and  determine  what  the  finding  of  the 
court  was  upon  that  point  Tbe  evidence  is 
not  clear  or  satisfactory,  and  the  instructions 
given  do  not  make  manifest  the  finding  of  the 
court  or  tbe  views  of  tbe  court  as  to  tbe 
law  applicable  to  that  particular  question. 

The  court  gave  for  respondent  the  three  in- 
structions heretofore  copied,  the  first  two  of 
which  are  in  tbe  nature  of  demurrers  to  tbe 
evidence,  which  declared  appellant  could  not 
recover,  while  the  third,  as  asked,  declared 
that  under. the  Constitution  and  laws  of  tbe 
United  States  the  State  Board  of  Equaliza- 
tion bad  no  authority  to  assess  the  franchise 
of  the  ferry  company  for  taxation;  but 
before  giving  said  instruction  the  court  struck 
therefrom  ail  that  part  referring  to  the  Con- 
stitution and  laws  of  the  United  States,  there- 
by leaving  the  Inference  that  the  court  was 
not  satisfied  that  tbe  $30,000  Item,  was  assess- 
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ed  against  the  franchise  of  the  ferry  com- 
pany, but  that  It  bad  been  assessed  against 
Its  other  railroad  property,  which  was  also 
Invalid,  for  the  reason  that  none  of  Its  rail- 
road property  was  assessable  by  the  State 
Board  of  Equalization,  but  was  assessable  by 
the  city  assessor  of  the  city  of  St  Louis.  The 
appellant  Insists  that  respondent,  under  Its 
charter  from  the  state  of  Illinois,  had  power 
and  authority  to  acquire  and  hold  railroad 
stocks,  and  that,  when  It  constructed,  or  had 
constructed,  (the  connecting  company  and 
the  transfer  company,  and  owned  all  the 
stocks  of  both,  and  consolidated  all  three  of 
the  companies  for  traffic  purposes,  and  charg- 
ed one  tariff  for  transportation  over  the  com- 
bined system,  for  the  purposes  of  taxation  It 
must  be  considered  and  taken  as  one  entire 
system  of  transportation,  especially  In  so  far 
as  regards  the  property  standing  in  the  name 
of  the  ferry  company,  which  includes  the 
railroad  In  question.  The  appellant's  oral 
evidence,  while  very  meager,  tends,  however, 
to  prove  that  "all  other  property  as  |30,000," 
mentioned  In  the  assessment,  was  an  aBseaa- 
ment  against  the  railroad  In  question  for  the 
right  and  privilege  of  constructing,  maintain- 
ing, and  operating  the  road  In  this  state,  in 
connection  with  Its  right  to  conduct  its  busi- 
ness wherever  the  system  of  lines  belonging 
to  the  three  combined  companies  extend;  all 
r^resenting  a  unity  of  use  In  the  entire  cor- 
porate property  of  the  three  corporations, 
thereby  making  the  same  much  more  valuable 
than  It  otherwise  would  be  for  use  separately 
and  Independently  of  each  other.  The  evi- 
dence also  tends  to  show  that  the  State  Board 
of  Equalization,  In  arriving  at  the  value  of 
the  railroad  In  question,  after  making  an  in- 
vestigation and  hearing  evidende,  ascertained 
the  kind  and  amount  as  well  as  estimated  the 
fair  value  of  the  tangible  and  intangible  prop- 
erty of  the  three  companies  as  an  entire  sys- 
tem of  transportation,  at  a  certain  sum,  not  In- 
eluding,  however,  the  value  of  the  right  of  each 
of  said  companies  to  be  corporations.  The 
board  then  ascertained  the  value  of  the 
tangible  property  of  all  of  the  companies,  and 
deducted  that  sum  from  the  total  value  of  the 
tangible  and  intangible  property  of  the  three 
companies,  thereby  fixing  the  value  of  the 
Intangible  property.  It  then  fixed  the  value 
of  the  tangible  property  owned  by  the  ferry 
company  and  the  transfer  company  which 
was  located  In  this  state,  and  assessed  the 
respective  amounts  thereof  against  each. 
It  then  divided  the  value  of  the  intangible 
property,  -before  mentioned,  among  each  of 
the  three  companies  in  the  proportion  to  the 
value  of  each  company's  tangible  property  as 
before  assessed  bore  to  the  amount  of  the  In- 
tangible property.  The  result  Of  all  this 
was  the  assessment  of  respondent's  said  rail- 
road for  the  amounts  stated  In  the  assess- 
ment heretofore  mentioned.  As  before  stated, 
the  oral  evidence  upon  these  questions,  on 
both  sides.  Is  very  unsatisfactory.  Tet  we 
gather  from  the  whole  record,  briefs,  and 


arguments  of  counsel  on  file  herein  that  the 
foregoing  was  substantially  the  process  by 
which  the  value  of  the  railroad  was  arrived 
at,  and  upon  which  the  assessment  in  question 
was  based.  But,  whether  that  be  true  or  not, 
the  law  presumes  the  State  Board  of  E^quall* 
eatlon  properly  performed  its  duty  in  that 
regard.  State  ex  rel.  y.  Western  Union  Tel. 
Ck>.,  165  Mo.,  loc.  clt  6ie,  65  S.  W.  775;  State 
V.  liord,  118  Mo.,  loc.  dt.  4,  23  S.  W.  764; 
Agan  V.  Shannon,  103  Mo.  661,  15  S.  W.  757. 
And  there  Is  no  substantial  evidoioe  preserv- 
ed in  this  record  to  overthrow  that  presump- 
tion. 

But  counsel  for  respondent  contends  that, 
even  conceding  the  railroad  in  question  was 
regularly  assessed  and  in  the  manner  before 
stated,  yet  he  argues  that  the  assessment  is 
invalid  for  the  reason  that  "the  franchisee 
of  the  Wiggins  Ferry  Company  to  operate  a 
ferry  across  the  Mississippi  river  cannot  be 
attached  to  the  tracks  In  question,  since  the 
ferry  company  Is  incorporated  by  the  laws  of 
ttie  state  of  Illinois,  and  its  franchise  cannot 
be  assessed  or  taxed  in  the  state  of  Mis- 
souri." In  other  words,  respondent  contends 
that,  in  fixing  the  valne  of  "all  other  prop- 
erty" of  the  railroad,  the  franchise  of  the 
ferry  company  was  included  in  the  estimation 
of  the  value  of  the  intangible  property  of  the 
three  companies  mentioned,  and  that  snch 
value  was  distributed  between  those  compa- 
nies in  the  proportion  that  the  value  of  each 
road's  tangible  property  bore  to  the  value  of 
the  intangible  of  the  three.  If  the  facts  in 
the  case  were  as  contended  for  by  respond- 
ent's learned  counsel,  then  the  legal  conclu- 
sions stated  by  him  would  imquestionably  be 
sound,  and  the  assessment  would  be  invalid. 
McCulloch  V.  Maryland,  4  Wheat  (U.  S.)  316, 
4  L.  Qd.  679;  Hays  v.  Pacific  Mail  Co.,  17 
How.  (U.  S.)  599,  15  liL  Ed.  254;  St  Louis  v. 
Wiggins  Ferry  Co.,  11  WalL  (U.  S.)  423,  20 
Ij.  Ed.  192;  Morgan  v.  Parkham.  16  Wall. 
(U.  S.)  47,  21  In  Ed.  303;  LoulsvUIe  Ferry  Co. 
V.  Kentucky,  188  U.  S.  385,  23  Sup.  Ct  463, 
47  L.  Ed.  513.  But  from  the  record  before 
us  we  are  unable  to  concur  in  the  views  that 
the  value  of  the  franchise  of  the  ferry  com- 
pany was  Included  in  the  board's  estimate  ct 
the  value  of  the  intangible  property  of  those 
companies.  Our  understanding  of  the  evi- 
dence is  that  the  franchises  of  ail  three  com- 
panies— that  Is,  the  rights  to  be  a  cwporation 
and  to  conduct  a  ferry  and  a  railroad  busi- 
ness— were  excluded  from  that  estimate;  but 
the  value  of  the  rights  and  privileges  of 
those  companies,  acting  in  uniscm  as  one  com- 
pany, to  construct,  maintain,  and  operate  a 
system  of  railroad  in  this  state  in  connec- 
tion with  and  as  part  of  a  system  in  another 
state,  was  Included  in  the  valuation  upon 
which  the  assessment  was  baaed.  This  ques- 
tion came  squarely  before  this  court  in  the 
case  of  State  ex  rel.  v.  Western  Union  Tel. 
Co.,  165  Ma  602,  65  a  W.  776.  It  was  there 
held:  "First  that  the  Western  Union  Tele- 
graph Company  is,  as  between  govemmeatal 
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departments,  a  goTemmental  agency,  bat  Is 
not  BO  as  between  tbe  company  and  a  state 
or  a  citizen;  second,  that  tbe  telegrai^  com- 
pany is  an  instrument  of  Interstate  com- 
merce, and  bas  a  right  to  enter  a  state  and 
transact  bneiness;  tblrd,  tbat,  the  telegraph 
company  being  an  instroment  of  interstate 
commerce  and  deriving  its  powers  In  this 
regard  from  the  United  States,  no  state  has 
a  right  to  prevent  such  company  from  doing 
business  in  tbe  state,  for  tbat  would  be 
an  interference  with  interstate  commerce: 
fourth,  that  the  tangible  property  of  the  tele- 
graph company  located  in  a  state  is  subject 
to  taxation  like  any  other  property  in  that 
state,  and  its  francbite  or  right  derived 
from  tbe  act  of  Congress  of  1866  does  not 
esempt  such  property  from  taxation  by  the 
state  in  which  such  property  is  located; 
fifth,  that,  in  determining  tbe  value  of  tbe 
tangible  property  of  tbe  company  located  in 
any  state,  it  is  proper  to  compare  the  length 
of  its  lines  in  tbat  state  with  the  length  of 
Its  entire  lines,  or  to  take  the  aggregate  value 
of  tbe  shares  of  its  capital  stock,  and  deduct 
therefrom  such  portion  of  that  valuation  as 
Is  proportional  to  tbe  length  of  its  lines  with- 
out the  state,  and  also  to  deduct  therefrom 
the  value  of  Its  real  estate  and  machinery 
subject  to  local  taxation  within  the  state, 
and  tbat  such  taxes,  so  assessed,  constitute 
an  excise  tax  upon  tbe  property  or  capital 
of  the  corporation,  and  not  a  tax  upon  any 
franchises  of  tbe  corporation."  Tbat  case 
went  to  the  Supreme  Court  of  tbe  United 
States,  and  was  affirmed  by  tliat  court,  and 
is  reported  in  190  U.  S.  412,  28  Sup.  Ct  730. 
47  L.  Ed.  1118. 

There  is  but  one  difference  In  the  facts  of 
that  case  and  tbe  one  at  bar.  In  that  case 
there  was  but  one  corporation,  which  was 
conducting  a  telegraph  business  through  the 
several  states  and  territories  of  the  Union,  as 
well  as  in  foreign  countries;  while  In  this 
case  there  were  three  corporations,  the  stock 
of  all  of  which  was  owned  by  the  ferry  com- 
pany, and  by  some  agreement  among  them- 
selves they  consolidated  the  ferry  with  the 
railroads  Into  one  continuous  system  of  trans- 
portation, with  various  railroad  branches, 
switches,  side  tracks,  and  turnouts  at  each 
terminus  thereof,  connecting  with  the  various 
railroads  on  each  side  of  the  river,  for  tbe 
purpose  of  receiving  from  and  delivering  cars 
to  such  roads,  and  for  the  purpose  of  fur- 
nishing Its  customers  with  storage  and  side 
tracks  for  loading  and  unloading  cars.  For 
this  service  but  one  tariff  is  charged,  which 
includes  all  railroad  and  ferry  charges,  which 
goes  into  one  and  tbe  same  treasury.  We 
are  clearly  of  tbe  opinion  tbat  the  legal  prop- 
ositlons  announced  In  tbe  case  of  State  ex 
rel.  T.  Telegraph  Co.,  supra,  are  applicable 
to  this  case.  The  method  adopted  In  esti- 
mating the  value  of  tbe  property  Is  tbe  only 
way  in  which  the  true  and  full  value  can  be 
reached;  that  is,  in  estimating  sucb  value  it 


is  proper  to  take  Into  consideration,  not  only 
tbe  rights  end  privileges  tbe  company  is  ex. 
ercising  In  this  state  and  tbe  property  actual- 
ly located  therein,  but  as  well  its  connection 
and  relation  to  other  property  which  is  not 
located  in  this  state,  but  which,  however.  Is 
used  In  the  system  of  work  with  tbe  property 
which  is  taxable  in  this  state,  thereby  giving 
it  a  value  which  it  otherwise  would  not  have 
If  considered  abstractly  and  separate  and 
distinct  from  any  connection  with  tbe  system 
of  work  to  which  the  property  in  this  state 
is  connected  and  related.  As  was  ruled  in 
the  Telegraph  Company  Case,  the  property, 
by  reason  of  Its  relation  and  connection  with 
other  property  which  may  be  located  in  an- 
other state  and  used  as  a  system  In  tbe 
carrying  on  of  a  business  which  has  a  much 
greater  value  than  tbe  sum  of  the  value  of 
the  same  individual  thing  constituting  tbe 
property  regarded  merely  as  such;  in  other 
words.  It  is  perfectly  legitimate,  in  estimating 
tbe  value  of  the  property  of  the  respondent 
in  this  state,  to  take  into  consideration  the 
value  such  property  derived  from  its  use  in 
a  system  of  doing  business  by  reason  of  its 
connection  with  and  relation  to  other  proper- 
ty of  the  respondent  which  may  be  located 
in  another  state. 

Tills  court,  in  the  Western  Union  Tele- 
graph Company  Case,  in  discussing  the  sub- 
ject as  to  the  method  of  estimating  tbe  value 
of  property  located  In  this  state,  thus  in- 
dicated the  method  that  should  be  adopted 
in  determining  such  value.  It  was  there 
said:  "In  determining  tbe  value  of  the  prop- 
erty of  tbe  defendant  in  this  state,  the  t>oard 
of  equalization  to<A  into  consideration  'the 
cost  of  construction  and  equipment  of  said 
Western  Union  Telegraph  Company,  and  the 
location  thereof,  and  its  traffic  and  business, 
and  tbe  par  value  of  Its  stock  and  bonds,  and 
the  gross  receipts  and  net  earnings  and  fran- 
chises owned  by  said  company,  and  tbe  value 
thereof.'  It  did  not  and  could  not  have  In- 
cluded therein  any  franchise  derived  by  the 
defendant  from  the  government  of  tbe  United 
States,  because  that  government  bad  con- 
ferred no  such  franchise;  nor  was  such  a 
valuation  placed  upon  'all  other  property*  a 
tax  upon  the  franchise  of  the  defendant  com- 
pany. Tbe  franchise  derived  by  tbe  defend- 
ant from  the  state  of  New  York  was  con- 
sidered by  the  board  in  determining  tbe 
value  of  the  property  of  tbe  defendant  lo- 
cated In  this  state;  tbat  is,  tbat  property  was 
valued,  not  as  so  many  poles,  so  much  wire, 
so  many  instruments,  or  so  much  'other  prop- 
erty,' In  the  abstract,  but  was  valued  in  the 
concrete.  In  the  relation  that  sucb  property 
in  the  abstract  bore  to  other  property  in  the 
abstract,  which  being  brought  Into  relation 
towards  each  other,  into  a  system  located 
partly  in  this  state  and  partly  in  other  states, 
gave  each  part  a  concrete  value,  which  was 
much  greater  than  its  abstract  value.  The 
right  to  exist — the  franchise — of  tbe  defend- 
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ant  was  property,  and  was  subject  to  taxa- 
tion, either  directly.  In  the  proportion  that 
the  portion  of  the  franchise  exercised  in  tliis 
state  Ix)re  to  the  proportion  of  the  franchise 
exercised  in  other  states,  or  indirectly,  as 
was  done  in  Massachusetts  and  was  done 
here,  by  being  Impressed  upon  the  tangible 
property  owned  by  it,  thereby  increasing  its 
value,  and  by  considering  the  franchise  and 
its  tangible  property  as  a  system,  and  then 
assessing  the  part  of  the  pr(q;)erty  forming 
a  part  of  the  system  and  located  in  Missouri 
as  of  its  proportionate  value  of  the  whole 
property  constituting  the  system.  This  was 
eziHressly  held  to  be  proper  in  Western  Unicm 
Tel.  Co.  ▼.  Mass.,  12S  U.  a  530,  8  Snp.  Gt 
861,  31  L.  Ed.  790." 

If  those  three  companies  were  separate  and 
distinct,  with  their  stock  belonging  to  differ- 
ent persons,  quite  a  different  question  would 
be  presented;  but,  under  the  facts  of  this 
case,  we  are  of  the  oirinlon  that  It  falls  with- 
in the  principle  above  Indicated  as  announ- 
ced in  the  case  of  State  ex.  rel.  v.  Western 
Union  Tel.  Co.,  supra.  The  conclusions 
reached  upon  the  pr<q[x>sItlon  now  under  dis- 
cussion not  only  find  support  in  the  case  of 
State  ex  rel.  v.  Western  Union  Tel.  Co.,  but 
as  well  in  the  cases  of  Western  Union  Tel. 
Co.  v.  Massachusetts,  125  U.  S.  530,  8  Sup. 
Ct  961,  31  U  Ed.  790,  and  the  case  between 
the  same  parties  in  141  U.  S.  40,  11  Sup.  Gt 
889,  35  L.  Ed.  62&  If  the  facts  of  this  case 
are  as  we  understand  them  to  be,  then  we 
are  clearly  of  the  opinion  that  the  assess- 
ment is  valid,  and  that  the  taxes  should  be 
paid;  but.  If  upon  another  trial  it  should  Im 
shown  that  tlie  assessment  Included  the  value 
of  the  franchises  of  the  ferry  company  or 
that  of  the  connecting  company,  then  the 
assessment  upon  which  the  $90,000  item  Is 
based,  if  predicated  upon  the  value  oC  such 
franchises,  is  invalid,  and  the  taxes  based 
and  extended  upon  that  item  cannot  be  col- 
lected. Ttiat  question  should  be  submitted 
to  the  jury  for  their  determination  upon  the 
evidence  and  under  proper  instructions  of  the 
court 

3.  The  appellant  complains  of  the  action  of 
the  trial  court  in  excluding  evidence  offered 
by  it  for  the  purpose  of  showing  that  the 
ferry  company  owned  all  the  stock  of  the  two 
railroad  companies,  and  that  ail  three  were 
working  In  unison  as  one  transportation  com- 
pany. While  those  facts  were  established  by 
the  evidence  subsequently  admitted  by  the 
court,  yet  it  was  error  for  the  court  to  ex- 
clude the  evidence  offered  upon  those  ques- 
tions, and  such  evidence  should  have  been 
admitted  at  the  time  it  was  offered. 

We  have  indicated  our  views  upon  the  legal 
propositions  disclosed  by  the  record  before 
Us,  which  results  in  the  conclusion  that  the 
Judgment  of  the  trial  court  should  t>e  re- 
versed, and  the  cause  remanded  for  a  new 
trial  In  accordance  with  the  views  as  herein 
expressed,  and  It  is  so  ordered.    All  concur. 


BLACK  et  aL  v.  EARLT,  Revenue  Collector, 

et  aL 

(Supreme  Cbart  of  Missouri,  Division  No.   1. 

Nov.  27,  1907.) 

1.  ScHooi.8  ASD  School  Dibtbiot8— Db  Faoto 
School  Distbicis— Colxatebai.  Attack. 

The  validity  of  a  de  facto  school  district, 
acting  under  color  of  law  and  legal  right  in  con- 
ducting a  school,  cannot  be  attacked  collaterallT 
in  a  suit  to  restrain  the  collection  of  taxes  levied 
by  it  for  school  purposes,  and  to  pay  Interest 
on  and  to  create  a  sinking  fund  for  the  payment 
of  bonds,  but  the  validity  must  be  determined  by 
qao  warranto. 

2.  Sake. 

A   school   district  voluntarily  becoming  a 

{>arty  to  a  suit  to  restrain  the  collection  of  taxes 
evied  by  it  for  school  purposes,  and  tendering 
the  issue  of  its  corporate  existence,  may  avail 
itself  of  the  defense  that  its  corporate  existence 
cannot  l>e  collaterally  attacked. 

5.  Same— Taxation— Assessment— VAiiniTT. 

A  school  district  estimate  of  the  fnnds  nec- 
essary to  sustain  its  public  school  contained 
items  for  teachers'  fund  and  for  incidental  fund, 
aggregating  a  specified  sum,  and  recited  that  a 
levy  of  a  specified  sum  on  the  valuation  was 
sufficient  to  raise  the  amount.  The  estimate  con- 
tained items  for  a  sinking  fund  and  for  annnal 
interest,  and  stated  that  an  additional  levy  was 
necessary.  Held  that,  though  the  interest  and 
sinking  fund  items  were  eironeoua,  there  remain- 
ed a  valid  tax  due  the  district  for  the  mainte< 
nance  of  its  schools,  and  a  taxpayer  failing  t9 
tender  the  amount  of  the  tax  for  the  latter  pur- 
pose could  not  restrain  the  collection  of  the  en- 
tire tax. 
4.  Saks. 

Const,  art  10,  {  12  fAnn.  St  1906,  p.  2871. 
provides  that  any  scbool  district  incnrrmg  any 
indebtedness  "shall  before  or  at  the  time  of  do- 
ing so"  provide  for  the  collection  of  an  annual 
tax  to  pay  the  interest  thereon  and  to  provide 
a  sinking  fund.  A  school  district  voted  to  issue 
bonds,  which  were  not  sold.  The  estimate  of  the 
funds  necessary  to  be  raised  by  taxation  for  a 
year  contained  items  for  interest  on  the  bonds 
and  a  sinking  fund.  The  bonds  were  thereafter 
sold.  Held,  that  the  estimate  was  properly 
made,  and  the  taxes  properly  levied  in  accord- 
ance therewith. 

6.  JdDGMENT— OoNrOBlOTT  TO  PtEADlNQS. 

A  judgment  must  be  responsive  to  the  plead- 
ings, and  one  not  within  the  pleadings  will  not 
be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  S§  34^70 

Appeal  and  Cross-Appeal  tnm  Circuit 
Court  Marlon  County;    D.  H.  Eby,  Judge. 

Action  by  John  H.  Black  and  others  against 
Henry  Early,  collector  of  the  revenue  of 
Knox  county,  and  others.  From  a  Judgment 
granting  insufflcient  relief,  both  parties  ap- 
peaL    Reversed,  with  directions  to  dismiss. 

O.  D.  Jones.  George  A.  Mahan,  and  W.  N. 
Doyle,  for  plaintiffs.  U  P.  Oottey,  P.  H.  Mo- 
Cnllough,  and  James  O.  Dorian,  for  defend- 
ants. 

LAMM,  J.  Plaintiffs,  Black,  Buhl,  and 
Delaney,  resident  taxpayers  of  the  district, 
for  themselves  and  40  others  unnamed  (des- 
ignated in  the  petition  and  the  briefs  as  the 
"Forty"),  on  Jtme  2,  1906,  sued  In  the  cir- 
cuit court  of  Knox  county  to  enjoin  the  col- 
lection of  taxes  levied  against  their  proper- 
ties for  the  year  1906,  and  about  to  be  levied 
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for  the  year  1906,  for  the  support  of  the 
public  school  of  the  school  district  of  the 
town  of  Hardland,  and  to  pay  the  Interest 
on  certain  bonds  of  said  district,  and  to 
create  a  sinking  fund  to  pay  the  principal. 
A  preliminary  writ  went.  Thereat  the  renue 
of  the  causa  was  changed  to  the  Hannibal 
court  of  conunon  pleas  on  plalntltFs'  applica- 
tion. At  a  hearing  there  the  ctiancellor  made 
the  preliminary  writ  permanent  as  to  the 
taxes  for  the  year  1905.  As  to  the  taxes  of 
1906  it  was  dissolved.  The  decree,  having 
split  the  relief,  proceeded  to  tialve  the  bur- 
den of  costs,  taxing  one  modicum  against 
plaintiffs,  and  ttie  other  against  defendants, 
and  from  that  decree  the  parties  litigant 
prosecute  cross-appeals. 

The  case  was  lodged  In  this  court  on  the 
26th  day  of  June,  1907.  Ob  the  same  day  de- 
fendants filed  a  motion  to  advance.  There 
was  no  counter  showing  made  on  the  allega- 
tions of  that  motion.  Therefrom  It  appeared 
that  a  proceeding  in  quo  warranto,  involving 
the  life  of  the  school  district  of  the  town  of 
Hurdland,  was  pending  here  for  hearing  at 
the  October  term,  1907.  Therefrom  it  fur- 
ther appeared  that  because  of  the  nonpay- 
ment of  taxes  by  plaintiffs  (and  the  "Forty"), 
and  because  one  of  the  plaintiffs,  as  treasurer 
of  the  sclKwl  district  of  the  town  of  Hurd- 
land, whose  bond  was  made  by  his  coplaln- 
tlfls  as  sureties,  refused  to  turn  over  the 
money  of  said  district  then  in  his  hands, 
without  suit,  litigation  being  pending  on  said 
bond  (see  State  ex  reL  v.  Delaney,  122  Mo. 
App.  239,  99  S.  W.  1),  the  public  school  in  the 
school  district  of  the  town  of  Hurdland  had 
been  first  crippled  and  then  closed.  The 
premises  considered,  the  court  in  banc  ad- 
vanced this  case  to  be  heard  with  the  quo 
warranto,  and  assigned  it  to  Division  1  to 
be  heard  at  said  October  term.  At  that  term 
both  cases  were  argued  and  submitted,  and 
the  reasons  good  for  use  in  advancing  the 
case  for  speedy  hearing  still  existing.  Justify 
OS  In  determining  it  speedily,  In  advance  of 
the  quo  warranto;  since,  whatever  may  be 
the  outcome  in  the  latter  cause,  no  apparent 
public  good  can  be  furthered  1^  putting  the 
public  school  of  Hardland  in  the  way  of 
sickening,  languishing,  and  dying  of  starva- 
tion. Such  coup  de  grace  as  death,  if  it  come 
at  all,  should  be  seemly  and  at  the  Iiands  of 
the  law ;  and  a  prior  state  of  suspended  ani- 
mation or  paralysis  ought  not  to  be  allowed 
to  come  about  through  drawn-out  tortur& 
The  pleadings  are  long,  covering  61  pages  of 
print,  and  need  not  be  reproduced.  A  sum- 
mary thereof  will  be  sufficient  upon  which 
to  predicate  and  announce  our  views  of  their 
legal  intendment,  and  decide  the  case. 

C!ounsel  are  not  in  accord  on  the  jBcope  and 
meaning  of  the  charging  part  of  the  petition. 
Id  Its  warp  and  woof  there  are  Interwoveu, 
with  allegations  of  ultimate  and  substantive 
fact,  narrations  of  coloring  matter,  recitals 
of  extraneous  facts,  matter  of  evidence,  mat- 
ter of  inducement,  matter  of  argument,  and 


conclusions  of  law;  thereby  maldng  its  an- 
alysis and  a  differentiation  of  the  elements 
constituting  the  grounds  upon  which  relief  is 
sought  to  l>e  predicated  a  nice,  a  baffling,  and 
an  anxious  task.  Ordinarily  it  would  be 
wide  of  the  mark  to  go  to  the  evidence  of  a 
lay  witoess  to  get  at  the  gist  of  a  pleading. 
But,  in  the  wilderness  of  litigation,  a  case 
may  arise  where  light  may  be  hailed  as  wel- 
come through  any  window,  and  in  this  case 
we  may  borrow  with  profit  from  the  testi- 
mony of  Mr.  Delaney,  one  of  the  plalntiffis, 
and  a  man  wielding  a  hammer  of  common 
sense  and  able  to  hit  the  nail  on  the  head. 
On  cross-examination,  he  testified:  "They 
attempted  to  organize  under  the  village  act." 
He  was  then  asked :  "What  do  you  mean  by 
'attempting  to  organize  under  the  village 
act?'"  He  answered:  "I  mean  that  we  at- 
tempted— some  of  the  folks  attempted — to  or- 
ganize under  the  village  act,  and  now  it  is 
in  litigation  to  see  whether  they  have  or  not. 
That  is  my  idea  of  it"  His  "idea"  of  the 
issue  tendered  by  the  petition  is  ours.  For, 
doing  the  best  that  in  us  lies,  and  liberally 
construing  tbe  pleading,  it  may  be  Justly 
said  that  the  gravamen  of  plaintiffs'  com- 
plaint is  that  the  school  district  of  the  town 
of  Hurdland  was  illegally  orgranized  in  1902 
out  of  a  former  common  school  district ;  that 
there  was  a  common  school  district,  known 
as  "School  District  No.  2,  township  15,  range 
18,  Knox  county,"  in  existence  prior  to  1902 
for  20  years,  and  it  is  charged  it  was  abor- 
tively attempted  to  change  this  district,  by 
a  mere  colorable  following  of  the  statutory 
path  of  evolution  blazed  out  in  the  village  act 
(article  2,  c.  154,  Rev.  St  1899  [Ann.  St  1906, 
p.  4510],  entitled  City,  Town  and  Village 
Schools),  into  a  village  school  district  in 
said  year.  The  bundle  of  things  which,  in 
detail  and  as  a  whole,  go  to  make  up  th| 
vice  of  alleged  Illegality  in  the  organization 
of  the  new  district  Is  charged  with  a  wealth 
of  detail,  the  pleader  (passim)  laying  stress 
upon  the  issuing  of  |5,700  in  bonds  by  the 
village  district  to  build  a  brick  schoolhouse, 
and  the  taxation  Incident  to  that  bond  issue. 
It  is  plain  that  the  taxation  arising  from  the 
issuing  of  these  bonds  is  where  the  shoe 
pinches.  It  is  plain,  too,  that  the  pleader 
desired  the  court  to  understand  that  the  con- 
trolling reason  for  declaring  the  taxes  of 
1905  and  1906  to  be  illegal  is  because  of  the 
pleaded  Infirmities  in  the  corporate  birth 
and  life  of  the  school  district  of  the  town  of 
Hurdland,  and  not  otherwise.  To  these  gen- 
eral charges  of  illegality  (split  into  sundry 
specifications)  there  is  added  an  allegation 
tliat  the  levying  and  spreading  of  the  taxes 
of  1905  were  "without  any  estimate  made  or 
certified  by  the  secretary  of  the  board  of 
directors  of  the  school  district  of  the  town  of 
Hurdland,  and  without  any  estimate,  pre- 
tended or  claimed  to  be  made  ia  the  name  or 
to  r^resent  the  School  District  No.  2,  town- 
ship 15,  range  13,  being  then  on  file  in  the 
office  of  the  clerk  of  the  coimty  court  of 
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Knox  county."  The  tax  levy  strnck  at  for 
1905  was  for  90  cents  on  the  |100  of  valua- 
tion. As  to  the  year  1906  It  Is  alleged  that 
the  "pretended  board  of  the  district  of  the 
town  of  Hurdland  caused  to  be  made  an  es- 
timate of  taxes  to  sustain  the  public  school 
of  said  pretended  district  of  the  town  of 
Hurdland  for  the  next  school  year,  and  have 
caused  one  O.  Ij.  Gockmm,  as  district  clerk, 
to  certify  an  estimate,  and  caused  the  same 
to  be  filed  in  the  ofBce  of  the  clerk  of  the 
county  court  of  Knox  county."  This  estimate 
was  00  cents  on  the  $100  of  valuation,  aud- 
it is  alleged  that  a  levy  is  about  to  be  made 
and  spread  on  the  taxbooks  for  that  amount. 

It  Is  not  charged  In  the  petition  or  shown 
in  the  proof  that  plaintiffs  or  ^tber  of  them 
actually  offered  to  pay  and  tendered  pay- 
ment of  any  part  of  the  00-cent  levy,  which 
levy  covered  the  whole  school  tax.  Including 
25  cents  on  the  $100  for  a  sinking  fund  to  pay 
said  bonds,  and  25  cents  on  the  $100  to  pay 
the  interest  thereon.  It  will  be  observed  that 
the  former  common  school  district  is  not  a 
party  to  this  proceeding;  that  the  village 
school  district  is  a  party;  that  the  theory  of 
the  pleadw  was  that  the  new  district,  illegal- 
ly formed.  Is  illegally  undertaking  to  arrogate 
to  Itself  the  right  to  run  a  school,  borrow 
mon^,  build  a  schoolhouse,  make  estimates 
for  taxing  purposes,  and  cause  those  taxes  to 
be  levied  against  plaintiffs'  property;  and  that 
the  pleader's  case  binges  on  that  usurpation 
of  power. 

Keeping  the  foregoing  in  mind,  and  the  far- 
ther fact  that  it  is  not  contended  or  pretend- 
ed that  the  Common  School  District  No.  2, 
township  15,  range  13,  of  Knox  county,  is  a 
live,  going  body  corporate,  or  has  run  a  school 
for  four  years  prior  to  the  suit  (see  section 
9741,  Hev.  St  1899  [Ann.  St  1906,  p.  4462]), 
we  come  next  to  a  cautious  and  peculiar  aver^ 
ment  of  tender  in  plaintiffs'  bill,  thus:  "That 
It  is  a  mixed  question  of  law  and  fact  as  to 
whether  or  not  in  law  the  said  School  Dis- 
trict No.  2,  township  15,  range  13  west,  has 
by  the  high-handed  proceedings  aforesaid,  and 
the  nonexercise  If  its  powers  in  law,  lost  its 
organization  as  a  school  district  That  on 
the  subject  these  plaintiffs  have  not  knowl- 
edge and  Information  sufficient  to  form  a  be- 
lief as  to  the  fact  in  law,  and  whether  it 
would  be  one  or  the  other.  But  they  now  say 
and  offer  that  if  the  court  shall  ascertain 
and  determine  that  said  school  district  legal- 
ly exists,  and  that  any  school  taxes  have 
been  legally  levied  In  its  name  for  the  years 
1905  and  1906,  and  at  the  time  of  trial  are 
legally  due  It  from  these  plaintiffs  and  those 
in  whose  behalf  they  sue,  then  they  say  they 
are  ready  and  willing  to  pay  any  and  all  such 
taxes  thus  ascertained  to  be  legal  and  legally 
due  from  them."  The  answer  of  the  school 
district  of  the  town  of  Hurdland,  after  cer- 
tain admissions,  followed  by  a  denial  of  all 
other  averments.  In  substance  avers  a  com- 
pliance with  statutory  provisions  In  reorgani- 
zing; the  former  common  school  district  into 


the  village  school  on  the  presentation  of  a 
proper  petition  and  15  days'  notice  at  the  an- 
nual school  meeting  in  1902,  a  certification  of 
the  proceedings  of  that  meeting  by  its  secre- 
tary and  chairman,  and  a  record  of  a  copy 
thereof  in  the  district  records ;  that  a  board 
of  six  directors  was  dected  and  qualified,  one 
of  them  being  the  plaintiff  William  Delaney; 
that  the  proceedings  were  regular,  and  re- 
sulted in  the  legal  organization  of  a  village 
district;  that  ever  since  that  time  the  busi- 
ness of  the  district  has  heea  conducted  by  a 
board  of  six  directors,  as  provided  in  the  vil- 
lage act  In  other  words,  it  pleads  a  de  Jure 
organization.  In  another  paragraph,  as  a  full 
defense,  are  alleged  the  particulars  in  making 
estimates,  employing  teachers,  conducting  a 
school,  receiving  taxes  and  school  moneys 
through  the  treasurer  of  the  school  board  of 
the  town  of  Hurdland  from  the  county  treas- 
urer and  the  collector.  It  Is  alleged  that  the 
county  officers  and  the  public  have  recognised 
the  school  district  of  the  town  of  Hurdland 
as  a  de  facto  school  district  having  a  legal 
right  to  exist  and  conduct  a  school;  that  it 
did  ccmduct  a  school,  generally  patronized  by 
the  public,  and  patronized  by  the  plaintiffs 
and  the  "Forty"  from  the  thne  of  Ita  organi- 
zation down  to  the  present  moment  In  oth- 
er words,  it  pleads  a  de  facto  organization. 
Wherefore  defendant  says  plaintiffs  ought 
not  to  be  permitted  to  maintain  their  suit 
In  another  paragraph,  as  a  further  full  de- 
fense, the  participation  of  plaintiffs  in  the  or- 
ganization of  the  village  district,  their  several 
participation  as  officers  of  titie  district  (Its 
directors  and  treasurer,  respectively),  from 
time  to  time  since  its  reorganization,  are  set 
forth,  together  with  their  recognition  at  it  by 
the  payment  of  their  taxes  and  sending  their 
dilldren  to  the  school  from  1902  to  1005,  and 
until  steps  were  taken  to  build  a  new  school- 
house  in  May  of  the  latter  year.  Wherefore 
it  Is  averred  plaintiffs  are  guilty  of  laches  In 
bringing  this  suit,  and  are  estopped  to  main- 
tain it  or  to  asser^that  the  village  school  dis- 
trict is  not  legally  organized.  Finally,  in 
another  paragraph  it  is  alleged  that  plaintiffs 
brought  a  prior  proceeding  by  quo  warranto; 
that  after  the  election  voting  $5,700  of  bonds 
to  build  and  furnish  a  new  schoolhouse  was 
held  the  plaintiffs  in  this  suit  Instituted  a 
proceeding  by  quo  warranto  against  the  di- 
rectors of  the  school  district  of  the  town  of 
Hurdland,  challenging  the  legal  existence  of 
the  village  school;  that  an  anaww  was  filed, 
a  trial  had,  and  it  was  adjudged  and  deter- 
mined that  the  school  district  of  the  town  of 
Hurdland  was  duly  and  legally  organized; 
that  the  Issues  In  the  quo  warranto  proceed- 
ing and  in  the  present  proceeding  are  idoittc- 
al.  Wherefc^e  defendant  pleads  res  Judicata^ 
and  says  that  the  Judgment  In  the  quo  war- 
ranto Is  a  bar  and  a  record  estoppel  to  the 
maintenance  of  this  suit  The  defendant  Mil- 
ler, county  clerk,  the  defendants  Mitchell  anct 
McCauley,  as  Judges  of  the  county  conrt,  and 
the  defendant  Early,  as  collector  of  Knox 
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county,  filed  separate  answers,  setting  np  In 
part  the  same  matter  by  way  of  d^ense. 
Separate  replies  were  filed  to  these  answers. 
To  the  replication  to  the  answer  of  the  de- 
fendant school  district  there  was  attached  an 
affidavit,  denying  that  the  school  district  of 
the  town  of  Hnrdland  was  a  body  corporate 
at  the  time  Its  answer  was  filed,  or  at  any 
time  mentioned  in  the  petition.  That  replica- 
tion further  set  np  matter  In  avoidance  of  the 
plea  of  res  judicata. 

The  whole  record  of  the  trial,  covering  000 
pages,  is  brought  here  as  and  for  an  abstract 
It  has  been  submitted  to  a  consideration  line 
by  line.  In  the  view  we  take  of  the  Issues 
and  the  law  applicable  to  those  issues,  it 
would  serve  no  useful  purpose  to  set  forth 
the  te8tim(Hiy.  For  our  purpose,  the  tendency 
of  the  evidence  may  be  summed  np  as  fol- 
lows: (a)  PlaintUFs  introduced  evidence  tend- 
ing to  show  that  the  statute  was  not  compiled 
with  In  the  organization  of  the  village  school 
district  in  more  ways  than  one;  and  defend- 
ants introduced  evidence  tending  to  show  that 
in  its  organization  the  steps  taken  were  sub- 
stantially the  statutory  steps,  (b)  Plaintiffs 
introduced  evidence  tending  to  show  there 
was  no  record  of  the  meeting  of  the  directors 
of  the  old  district  at  which  the  petition  was 
presented  asking  for  an  order  tliat  an  election 
be  called  to  vote  on  a  village  organization; 
furtlier,  that  there  was  no  record  wliatever 
of  the  proceedings  of  the  annual  meeting  at 
which  the  election  was  held ;  and  evidence  di- 
rected to  showing  there  were  no  records  kept 
after  the  reorganization  for  one  or  two  years. 
Contra,  defendants  introdaced  testimony  tend- 
ing to  show  that  the  records  were  kept  by 
the  clerk  or  secretary  on  loose  pages,  placed 
for  safe-keeping  within  the  school  record 
book,  and  defendants  produced  and  identified 
these  loose  sheets  at  the  trial;  that  the 
school  record  book  had  been  largely  written 
np  under  the  appropriate  headings  of  that 
book,  and  that,  i)endlng  the  getting  of  a  new 
record,  the  proceedings  were  kept  on  such 
loose  sheets  to  be  copied  into  such  new  rec- 
ord, which  was  subsequently  done;  that  a 
record  was  kept  of  the  meetbig  of  the  direc- 
tors of  the  old  district  at  which  the  petition 
for  reorganization  was  presented  and  acted 
upon,  and  notices  ordered  posted  (and  posted 
in  dne  time)  calling  an  election;  tliat  snch 
record  was  lost,  and  the  contents  thereof 
were  supplied  by  oral  testimony,  the  said 
petition  and  one  of  the  written  notices  being 
produced.  It  may  be  said  that  the  testimony 
creates  an  unfavorable  impression  on  our 
minds  in  tliat  it  shows  inexcusable  inatten- 
tl<»i  and  slovenly  disorder  In  keeping  the 
school  records,  (c)  Plaintiffs  introduced  evi- 
dence teading  to  show  that  from  1902  to  the 
t>eglnnlng  of  1906  the  inexact  terminology  in 
the  school  records,  in  the  tazbooks,  in  the 
books  of  the  oonnty  collector  and  county 
treasurer,  in  the  books  of  the  treasurer  of 
the  village  school  district,  in  the  estimates 
and  enumeration  lists,  in  contracts  made  and 


warrants  drawn,  and  in  the  oaths  of  the  di- 
rectors, would  agree  as  well  with  the  con- 
tinued existence  of  the  old  common  school 
district  as  with  the  existence  of  a  village 
school  district  having  a  corporate  stetutory 
name.  Contra,  it  was  shown  by  defendants: 
That  the  school  record  book  Iiad  blank  forms 
and  headings  printed  for  use  in  a  common 
school  district,  and  these  headings  inadver- 
tently had  not  been  changed.  That  the  blank 
forms  of  warrants,  enumeration  lists,  and 
estimates  supplied  for  use  were  of  a  similar 
character  and  suffered  from  like  infirmity. 
For  example,  in  the  enumeration  lists  and  in 
blanks  for  estimates  there  would  be  blanks 
for  the  townslilp  and  range  and  number  of 
district  Sometimes  these  tiad  been  filled. 
That  the  word  "District  Clerk"  would  be 
printed  on  such  blank.  That  the  secretary  or 
clerk  of  the  school  board  of  the  Hurdland 
district  would  sign  his  name  over  tliat  print- 
ed designation  without  erasing  or  altering 
it  That  the  county  clerk  In  spreading  the 
taxes  levied  under  the  orders  of  the  county 
court  also  used  taxbooks  with  columns  head- 
ed by  the  letter  "T."  and  the  letters  "8.  D.," 
tlie  "T."  standing  for  township,  and,  we  sup- 
pose, the  "S.  D."  standing  for  school  district; 
and,  after  describing  the  property  to  be  tax- 
ed, and  spreading  the  tax,  the  foregoing  col- 
umns would  be  filled  by  figure  "16"  under 
"T.,"  and  the  figure  "2"  under  "S.  D."  Much 
of  the  mlscUef  crept  in  by  the  use  of  the  in- 
appropriate blanks  in  papers  and  books  with- 
out Intelligent  and  discriminating  alteration 
of  these  blanks  to  suit  a  village  school  dis- 
trict In  the  treasurers'  bonds  of  the  school 
district,  and  in  some  of  the  oaths  of  the 
school  directors,  there  are  plain  indications 
of  a  crude  attempt  to  recognize  the  fact  that 
the  district  has  a  new  corporate  name  and 
entity,  (d)  It  was  shown,  too,  by  defendants, 
by  unquestioned  testimony,  that  the  village 
school  district  had  for  several  years  had  a 
going  organization.  The  forms  of  procedure 
In .  personnel  of  ofilcers  and  method  of  busi- 
ness substantially  as  directed  by  the  village 
act  were  complied  with.  For  instance,  the 
board  had  a  secretary,  six  directors,  held 
elections,  appointed  judges  of  election,  ran 
the  only  public  school  in  the  district  hired 
teachers,  paid  them,  had  their  own  treamirer, 
who  drew  the  district's  money  from  the  coun- 
ty treasurer,  and  the  collector,  who  paid  out 
this  money  on  warrants  drawn  by  the  board, 
and  made  his  settlements  with  the  Iward 
and  with  the  county  clerk.  In  fine,  it  was  es- 
teblished  that  the  district  was  recognized  as 
a  village  school  district  by  the  public  and 
the  county  and  state  officers  in  drawing  and 
using  school  money,  voting  and  making  es- 
timates, and  in  subserving  school  purposes  by 
running  a  graded  school  with  several  teach- 
ers, (e)  Coming  down  to  the  taxes  In  dis- 
pute for  1005  and  1906,  the  record  shows  the 
following  condition  of  titUngs:  The  need  of 
a  new  schoolhouse  was  recognized  on  all 
sides.    Plaintiffs  and  the  "Forty"  were  bent 
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on  one  to  cost  not  more  than  |3,500.  The 
board  of  directors  and  the  controlling  vote 
of  tbe  district  desired  one  to  cost  $5,700.  In 
this  condition  of  things,  bonds  were  voted  In 
the  latter  amount  They  were  sold  at  a  pre- 
mium, and  the  schoolhonse  was  built  at  once, 
and  Is  now  in  use.  At  the  proper  time  In 
May,  1905,  there  was  filed  with  the  county 
clerk  of  Knox  county  the  following  estimate, 
based  on  the  order  of  the  board  (said  esti- 
mate being  certified  by  one  C!ockrum,  then 
secretary,  but  after  his  signature  were  tbe 
prhited  words  "District  Clerk"): 

"Estimate:  To  the  County  Clerk,  Knox 
county.  Mo. — Dear  Sir:  We  herein  submit 
estimate  of  the  amount  of  funds  necessary  to 
sustain  the  public  school,  amount  of  cash  on 
hand,  and  an  approximate  rate  to  be  levied 
on  the  taxable  property  in  the  school  dis- 
trict of  the  town  of  Hurdland,  in  Knox  coun- 
ty. Ma,  for  a  period  of  seven  months,  for 
the  year  beginning  July  1, 190S: 

For  teachers'  funds,  sections  9750, 
9771,  9777,  9779,  and  9844 $660  00 

For  incidental  fund,  sections  9750, 
9771,  9777,  9779,  and  0844 280  00 

For  building  fund   

For  sinking  fund.  secUon  9757 850  00 

For  annmU  interest,  section  9758 285  00 

Total  amount  necessary  to  sustain 
school    $940  00 

Deduct  estimated  amount  of  cash  on 
hand  July  1,  1906 200  00 

Deduct  estimated  amount  from  public 
fund 

Amount  to  be  levied  on  taxable  prop- 
erty of  the  district. 

"We  estimate  that  a  levy  of  40  cents  on  the 
$100  valuation  will  be  sufiScIent  to  raise  the 
above  amount  For  instructions  see  back  of 
estimate. 

"I  hereby  certify  that  at  the  annual  meet- 
ing on  the  first  Tuesday  in  April,  1905, 

months  school  was  ordered,  and  that  the  sev- 
eral amounts  above  specified  was  voted  to 
sustain  the  same,  as  follows:  (1)  That  a 
majority  vote  of  those  who  are  taxpayers  was 
cast  to  increase  the  levy  for  school  purpoJies 
to cents  on  the  $100  valuation,  provid- 
ed so  much  is  needed  to  raise  the  above 
amounts  for  teachers'  and  incidental  funds, 
as  provided  by  section  9777.  (2)  That  a  vote 
was  taken  for  building  purposes  at  a  special 
election  held  May  IS,  1905,  and  two-tbirda  of 
tbe  qualified  voters  of  the  district  voting  at 
the  election  voted  in  favor  of  issuing  bonds  to 
the  amount  of  $5,700.  (3)  That  by  order  of 
the  board  a  levy  of  25  cents  on  the  $100 
valuation  was  authorized  to  raise  the  above 
amount  for  sinking  fund  to  meet  the  legal 
bonded  indebtedness,  and  25  cents  on  the 
$100  valuation  to  pay  accrued  interest  on  the 
same,  as  provided  for  in  sections  9757  and 
9758. 

"Done  by  order  of  the  tK>ard  this  15th  day 
of  May,  1905. 

"a.  li.  Cockrum,  District  Clerk." 

On  that  estimate  plaintiffs'  school  taxes 
of  1906  were  levied  (to  wit,  40  cents  on  the 


$100  to  run  the  school,  25  cents  on  tbe  $100 
to  create  a  sinking  fund,  and  25  cents  on 
the  $100,  to  pay  annual  interest),  spread  <m 
the  taxbooks,  and  remain  entirely  nnpaid. 
For  the  year  1906  the  following  estimate  was 
similarly  made  and  filed: 

"Esthnate:  To  tbe  Onnty  Clerk,  Knox 
county.  Mo. — ^Dear  Sir:  We  herein  submit 
estimate  of  the  amount  of  funds  neoessaiy 
to  sustain  tbe  public  school,  amount  of  cash 
on  hand,  and  an  approximate  rate  to  be 
levied  on  the  taxable  property  in  district  town 

of  Hurdland  township  No. ,  range  Na 

-,  for  a  period  of  seven  months  for  tibe 


year  beginning  July  1,  1906. 

For  teachers'  fund  (omitting  sections)  $    840  00 

For  inddental  fund        "               "  250  00 

For  building    fund        *               *  000  00 

For  sinking     fund        "               "  843  75 

For  annuaJinterest        "               "  285  00 


Total  amount  necessary  to  sustain 
school   $1,718  75 

Deduct  estimated  amount  of  cash 
on  hand  July  1,  1906 26100 

Deduct  estimate  amount  from  public 
funds    24  57 


Amount  to  be  levied  on  the  taxable 
property  of  the  district $    638  18 

"We  estimate  that  a  levy  of  90  ceots  on 
the  $100  valuation  will  be  suflScient  to  raise 
the  above  amount  For  instructions  see  back 
of  estimate. 

"I  hereby  certify  that  at  the  annual  meet-  | 
lug  on  the  first  Tuesday  in  April,  1906,  a 
seven  months'  school  was  ordered,  and  tbat 
the  several  amounts  above  specified  were  vot- 
ed to  sustain  the  same,  as  follows:  (1)  Tbat 
a  majority  vote  of  those  who  are  taxpayers 
was  cast  to  Increase  the  levy  for  school  pur- 
poses to  40  cents  on  the  $100  valuation,  pro- 
vided so  much  is  needed  to  raise  tbe  above 
amount  for  teachers'  and  incidental  funds,  as 
provided  in  section  9777.  (2)  That  a  separate 
vote  was  taken  for  building  purposes,  and 
two-thirds  of  the  qualified  voters  of  tbe  dis- 
trict voting  at  tbe  election  voted  In  favor  of 
a  levy  of  60  cents  on  the  $100  valuation  to 
raise  tbe  above  amount  as  provided  In  sec- 
tion 9778.  (3)  That  by  order  of  tbe  board 
a  levy  of  26  cents  on  tbe  $100  valuation  waa 
authorized  to  raise  tbe  atx>ve  amount  tor 
sinking  fund  to  meet  the  legal  bonded  indebt- 
edness, and  25  cents  on  tbe  $100  valuation  to 
pay  accrued  Interest  on  the  same  as  pro- 
vided for  in.  section  9757  and  9768. 

"Done  by  order  of  the  board  this  12th  day 
of  May,  1006. 

"G.  L.  Cocknun,  District  Clerk." 

And  plaintiffs'  school  taxes  for  1908  on 
this  estimate  were  levied,  spread  of  record, 
certified,  and  remained  unpaid,  tbe  items  of 
tax  being  divided  as  for  tbe  year  1906. 

Tbe  chancellor  entered  the  following  de- 
cree: "The  court  declares  the  law  to  be 
that  tbe  Judgment  rendered  by  the  drcnit 
court  of  Knox  county  bi  quo  warranto  pro- 
ceedings pleaded  In  the  answer  of  tbe  defend- 
ant,  tbe  school  district  of  the  town  of  Hurd- 
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land,  la  not  res  judicata  to  any  of  the  matters 
at  Issue  in  this  cause;  tbat  the  plaintlfFs  are 
Dot  estc^ped  to  prosecute  this  action;  that 
the  temporary  order  of  Injunction,'  issued  by 
the  Judge  of  said  circuit  court  and  pleaded  in 
the  petition  herein,  does  not  entitle  the  plain- 
tiffs to  any  relief  In  this  action.  The  court 
finds  from  the  evidence  in  the  cause  that  In 
the  year  1902  the  defendant,  the  school  dis- 
trict of  the  town  of  Hardland,  became,  ever 
since  has  been,  and  now  is,  a  body  corporate 
de  facto,  bearing  the  name  and  known  as  the 
•School  District  of  the  Town  of  Hurdlapd,' 
and  possessing  the  same  corporate  powers  as 
other  Tillage  school  districts  Incorporated  as 
such  under  the  laws  of  this  state ;  that  on  the 
16th  day  of  May,  190S,  the  board  of  directors 
of  said  last-named  defendant  forwarded  to 
and  filed  with  the  county  clerk  of  said  Knox 
county  Its  estimates  certified  by  O.  L.  Cock- 
nun,  Its  then  secretary,  said  esthuates  being 
In  words  and  figures  as  follows,  to  wit." 
Said  estimate  is  hereinbefore'  set  out. 

On  the  filing  leaf  on  the  back  of  said  esti- 
mate appears  the  following,  to  wit: 

"Estimate  of  District  No.  Hurdland,  Town- 
ship 15,  Range  13,  for  the  Year  Beginning 
on  the  1st  Day  of  Joly,  190S.  O.  L.  Cock- 
nun,  Clerk.  Post  Office,  Hurdland,  Mo.  Fil- 
ed May  IB,  1906.  F.  M.  Miller,  County  Clerk. 
That  thereafter  and  within  the  time  pre- 
scribed by  law  Frank  Miller,  who  was  then 
and  now  Is  the  county  clerk  of  said  county 
of  Knox,  did  make  out  and  extend  a  levy  of 
00  cents  on  the  ^100  valuation,  and  assesses 
the  amount  so  returned  on  the  taxbook  of 
said  oonnty  for  the  year  1905.  That  prior 
to  said  estimate  said  school  district  had 
duly  and  legally  authorized  and  directed  the 
issuing  by  said  district  of  Its  bonds  aggre- 
gating $5,700,  but  at  the  date  of  said  esti- 
mate no  loan  had  been  effected  by  said  dis- 
trict, nor  had  its  bonds  been  negotiated,  and 
there  was  then  no  $5,700  loan  indebtedness 
nor  bonded  Indebtedness  of  said  district 
That  the  loan  was  not  effected  when  the 
vote  authorizing  It  was  taken,  but  when  the 
board,  as  was  afterwards  done  by  it  In  the 
year  1905,  had  negotiated  the  bonds.  That 
the  Including  of  said  $350  Item  in  said  esti- 
mate was  without  any  authority  therefor, 
and  is  of  no  effect  in  law.  The  board  having 
in  its  said  estimate  certified  that  a  levy  of 
40  cents  on  the  $100  valuation  was  sufficient 
to  raise  the  amount  to  be  levied  on  taxable 
property  of  the  district,  which  amount  In- 
cluded said  improper  item,  the  county  clerk 
bad  no  authority  to  go  beyond  the  estimate 
of  the  board,  although  It  may  have  Inad- 
vertently certified  an  Insufflcient  levy.  The 
court  further  finds  from  the  evidence  that 
on  the  12th  day  of  May,  1906,  the  said  board 
of  directors  forwarded  to  and  filed  with 
said  county  clerk  Its  estimate  duly  certi- 
fied by  O.  L.  Cockrum,  its  then  secretary, 
and  in  words  and  figures  as  follows,  to  wit. 
{Said  estimate  is  hereinbefore  set  out]  That 
thereafter  the  defendants  Mitchell  and  Mc- 


Cauley,  as  Judges  of  the  county  court  of  said 
Knox  county,  at  its  May  term,  1906,  and 
on  the  11th  day  of  May,  1906,  as  appears  in 
the  record  of  said  court  made  the  following 
order,  to  wit:  "The  county  clerk  is  directed 
to  levy  for  district  school  taxes  the  rates  so 
certified  by  the  clerk  of  the  various  school 
districts  In  this  county.'  That  prior  to  the 
Issuing  of  the  temporary  Injunction  in  this 
cause  said  1906  school  taxes  had  been  by 
said  clerk  regularly  and  duly  extended  on 
the  taxbook  in  a  separate  column,  and  under 
the  general  heading  'School  Tax'  followed 
thereunder  In  the  same  column  by  the  figures 
'6-2.'  Other  facts  pertinent  to  the  determina- 
tion of  this  cause  stand  admitted  by  the 
pleadings. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  said  temporary  In- 
junction, In  so  far  as  it  enjoins  Henry  Barly, 
his  deputies  and  successors  in  office,  from 
levying  upon  any  of  the  property  of  the 
plaintiffs,  and  selling  the  same  or  any  part 
thereof  to  pay  any  taxes  now  spread  upon 
the  taxbooks  of  Knox  county.  Mo.,  for  the 
year  1906,  in  favor  of  the  school  district  of 
the  town  of  Hurdland  against  the  property 
of  plaintiffs,  to  bring  any  suits  or  to  proceed 
In  any  manner  at  law  to  collect  the  same, 
be,  and  the  same  Is  hereby,  made  perpetual, 
and  that  In  all  other  reBx>ects  said  temporary 
Injunction  be  and  the  same  Is  hereby  dis- 
solved. It  Is  further  ordered,  adjudged,  and 
decreed  by  the  court  that  said  school  tax  of 
1906v  as  attempted  to  be  levied  by  said  de- 
fendant school  district  of  the  town  of  Hurd- 
land, as  aforesaid,  and  as  ordered  extended 
by  said  county  court  as  aforesaid,  and  as 
extended  by  said  county  clerk  as  aforesaid, 
and  as  attemped  to  be  collected  by  the  de- 
fendant collector,  was  and  is  illegal,  and  the 
said  respective  acts  and  proceedings  of  the 
defendants  in  attempting  to  estimate,  levy, 
order,  extend,  and  collect  the  same  were 
without  any  authority  In  law.  That  the  de- 
fendant school  district  of  the  town  of  Hurd- 
land be  and  the  same  Is  hereby  perpetually 
enjoined  and  restrained  from  collecting  or 
enforcing  or  attempting  to  collect  or  enforce 
said  school  tax  for  the  year  b^lnnlng  July 
1,  1005,  as  levied  by  said  school  district  as 
aforesaid;  and  the  defendant  Henry  Ejarly 
as  collector  of  Knox  county.  Mo.,  and  his 
deputies  and  his  successors  In  office,  be  and 
they  are  hereby  perpetually  restrained  and 
enjoined  from  levying  upon,  holding  under 
levy,  or  selling  any  of  the  property  of  the 
plaintiffs  to  pay  said  illegal  school  tax  for 
the  year  beginning  July  1,  1905,  and  from 
bringing  any  suits  or  proceedings  In  any 
manner  at  law  to  collect  the  same;  and  the 
said  estimate  of  said  school  tax  for  the  year 
beginning  July  1,  1906,  and  the  said  exten- 
sion of  the  same  on  the  taxbook  of  said 
county  as  aforesaid,  are  hereby  set  aside 
and  for  naught  held.  That  the  plaintiffs 
have  not  shown  themselves  entitled  to  any 
relief  by  Injunction  as  against,  said  school 
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taxes  for  the  year  beginning  July  1,  1906, 
and  their  application  for  such  relief  Is  here- 
by denied;  and  It  is  further  ordered  by  the 
court  that  one-half  of  the  costs  of  this  suit 
be  and  the  same  are  hereby  taxed  and  ad- 
judged against  the  plaintiffs,  John  H.  Black, 
William  H.  Buhl,  and  William  Delaney,  and 
that  one-half  of  said  costs  be  and  the  same 
are  hereby  taxes  and  adjudged  against  the 
def aidants." 

On  this  record  defendants  contend  that  the 
injunction  should  have  been  dissolved  and  the 
bill  dismissed  as  without  equity;  and  plain- 
tiffs contend  that  the  injunction  should  have 
been  made  perpetual  as  to  the  school  taxes 
for  the  year  1906,  as  well  as  those  of  the 
year  1906^ 

1.  The  main  in^stence  of  defendants  is  that 
in  a  suit  to  collect  or  enjoin  the  collectlMi  of 
school  taxes  the  corporate  existence  of  the 
school  district  itself  cannot  be  inquired  into, 
and  that,  when  the  InvaHdity  of  the  tax  Is* 
alone  predicated  of  an  alleged  Invalid  or- 
ganization of  a  school  district  (as  we  hold 
to  be  the  case  here)  that  has  been  exercising 
the  functions  of  one  and  conducting  a  school, 
the  case  Is  without  equity.  In  disposing  of 
this  insistence  It  may  be  well  to  state  at  the 
threshold  that  we  are  not  called  upon  to 
now  decide  whether  the  school  district  of  the 
town  of  Hurdland  exists  as  a  body  corporate 
de  Jure,  as  distinguished  from  one  de  facto; 
and  this  is  so  because,  for  the  purposes  of 
this  case,  we  conceive  the  law  to  be  that  a 
de  facto  body  corporate,  acting  under  color 
of  law  and  legal  right  in  conducting  a  public 
school  for  several  years,  is  as  free  from  col- 
lateral assaults  on  its  corporate  life  as  one 
de  Jure.  At  an  early  day  (In  1862)  tt  was 
held  in  Eayser  ▼.  Trustees  of  Bremen,  16 
Mo.  88,  that  If  a  going  corporation  be  with- 
out legal  existence  it  must  .be  dissolved,  if  at 
all,  by  quo  warranto.  That  case  was  an  In- 
Jimction  suit  to  restrain  the  collection  of 
taxes  imposed  by  the  town.  It  was  sought 
to  be  shown  that  the  town  of  Bremen  had 
no  legal  existence.  After  holding  that  the 
conceded  facts  gave  the  county  court  Juris- 
diction of  the  subject-matter  of  the  incorpo- 
ration of  the  town,  Judge  Scott  said:  "The 
validity  of  its  existence  can  only  be  con- 
tested by  a  proceeding  in  quo  warranto.  It 
cannot  be  shown,  in  defense  to  a  suit  of  a 
corporation,  that  the  charter  was  obtained 
by  fraud;  neither  can  it  be  shown  that  the 
charter  bad  been  forfeited  by  misuser  or 
nonuser.  Advantage  can  only  be  taken  of 
such  forfeiture  by  process  on  behalf' of  the 
state.  Instituted  directly  against  the  corpora- 
tl<m,  for  the  purpose  of  avoiding  its  charter, 
and  Individuals  cannot  avail  themselves  of  it 
in  collateral  suits,  until  It  be  Judicially  de- 
termined." The  Kayser  Case  has  been  fol- 
lowed In  a  long  line  of  cases  from  that  day 
substantiaHy  to  this,  and  if  any  cases  be 
found  in  our  reports  that  strike  or  seem  to 
strike  a  discordant  note,  they  have  in  turn 
not  been  followed.    For  example:    City  of 


.  St  Louis  V.  Shields,  62  Mo.  247,  was  a  suit  on 
the  bond  of  certain  contractors,  Lyman  and 
Stilwell,  who  boimd  themselves  to  fill  up  a 
certain  slough  that  had  been  declared  a  pnb- 
lic  nuisance.  Defendants  demurred  to  the 
petition  on  the  g;round  that  plaintiff  had  no- 
legal  capacity  to  sue,  because  the  act  of  the 
Oenwal  Assembly  under  whldi  plaintiff 
claimed  to  exist  violated  the  Constitntton  of 
the  state.  The  demurrer  was  sustained,  and 
plaintiff  appealed.  Wagner,  J.,  in  disposing 
of  the  case,  said:  "Judge  Cooley  said  that, 
in  a  proceeding  where  the  question,  whether 
a  corporation  exists  or  not  arises  collateral- 
ly, tlie  courts  will  not  x>ermit  its  corporate 
character  to  be  questioned.  If  it  appear  to 
be  acting  under  color  of  law,  and  recognized 
by  the  state  as  such,  sndi  a  question  should 
be  raised  by  the  state  itself  by  quo  warranto 
or  other  direct  proceeding.  And  the  rule 
would  be  no  different,  if  the  Constitution  itself 
prescribed  the  mannw  of  incorporation.  Even 
In  such  a  case '  proof  that  the  corporation 
was  acting  as  such,  under  legislative  sanc- 
tion, would  be  sufficient  evidence  of  right; 
except  as  against  the  state,  and  private  par- 
ties could  not  enter  upon  any  question  of 
regularity.  Ckwley's  (jonst  Lim.  254."  In 
Franklin  Avenue  Qerman  Savings  Institu- 
tion V.  Board  of  Education  of  the  Town  of 
Roscoe,  76  Mo.  408,  the  board  of  education 
undertook  to  avoid  the  liability  of  bonds  is- 
sued on  behalf  of  the  school  district  by  alleg- 
ing and  showing  the  district  was  not  legally 
organized.  Sherwood,  C.  J.,  in  putting  aside 
that  defense,  said:  "It  is  quite  immaterial, 
so  far  as  the  present  action  is  concerned, 
what  irregularities  may  have  characterized 
the  organization  of  the  special  school  district 
for  the  town  of  Roscoe.'  In  1870,  prior  to 
the  issuance  of  the  bonds  in  suit,  a  board  of 
directors  was  elected,  qualified  and  entered 
upon  the  discharge  of  their  duties,  and  since 
that  time  their  successors  have  been  regular- 
ly elected  and  acted  in  that  official  capacity, 
and  been  generally  recognized  as  the  'board 
of  education  of  the  independent  school  dis- 
trict of  the  town  of  Roscoe,'  and  the  county 
court  have  so  recognized  them.  This  being 
true,  such  board  must  be  regarded  as  one  de 
facto,  whose  right  to  act  none  but  the  state 
is  competent  to  question."  In  the  Inhabit- 
ants of  Frederiektown  v.  Fox,  84  Mo.  68,  the 
defendant  was  charged  with  keeping  a  dram- 
shop and  selling  Intoxicating  liquors  without 
having  a  license.  Among  the  defraises  inter- 
posed was  one  that  the  town  Iiad  no  corpo- 
rate existence.  That  defense  was  disallowed 
on  the  authority  of  the  same  proposition 
from  Cooley,  quoted  with  approval  by  Wag- 
ner, J.,  In  City  of  St  Louis  v.  Shields,  supra. 
It  was  held,  arguendo,  that  to  question  such 
corporate  existence  was  a  function  of  gov- 
ernment, and  that  a  private  person  cannot 
directiy  or  IndirecUy  usurp  this  function — 
citing  Thornton  v.  Bank,  71  Mo.  221;  She- 
waiter  V.  Plmer,  55  Mo.  218;  Land  v.  (3off- 
man,  50  Mo.  243.    In  State  v.  Fuller,  96  Mo. 
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166,  9  S.  W.  58S,  defendant  appealed  from  a 
«onTlctlon  for  an  assault  to  kill  one  Howard, 
deputy  marslial  of  Asb  Grove,  a  city  of  tbe 
fourth  class.  The  assault  tras  made  In  defy- 
ing the  authority  of  Howard,  as  such  mar- 
shal, to  make  the  arrest  It  was  contended 
that  the  town  of  Ash  Grove  was  not  legally 
incorporated.  Therefore  Howard  was  not  an 
officer  at  alL  In  answer  to  that  contention. 
Black,  J.,  for  this  court,  said:  "Tbe  city  is 
acting  as  a  city  of  the  fourth  class,  under 
color  of  law,  and  Its  right  to  do  so  is  not 
-questioned  by  the  state.  On  the  contrary  the 
state  recognizes  its  right  to  be  and  to  exer- 
■dae  the  powers  of  a  dty  of  the  fourth  class, 
and  its  corporate  capacity  as  sndi  city  can- 
not be  questioned  in  this  collateral  proceed- 
ing." In  Flynn  v.  City  of  Neosho,  114  Mo., 
loc.  dt  673,  21  S.  W.  904,  the  language  of  the 
'Ck>urt  of  Appeals  in  Pierce  v.  Lutesville,  25 
Mo.  App.  317,  was  quoted  approvingly,  thus: 
"The  reason  of  the  rule  which  prohibits  tbe 
fact  of  tbe  existence  of  a  de  facto  corpora- 
tion from  being  contested  in  a  private  action 
of  this  kind,  and  which  prescribes  that  it  can 
only  be  done  in  a  proceeding  by  quo  warranto 
by  the  state,  applies  with  equal  force  to  mu- 
nicipal as  to  private  corporations,  and  our 
Supreme  Court,  In  stating  and  applying  the 
rule,  cites  adjudicatlous  In  respect  of  both 
kinds  of  corporations  IndlfTerently."  Burn- 
ham  V.  Rogers,  167  Mo.  17,  66  S.  W.  970,  Is 
a  case  quite  on  all  fours  with  this.  It  was  a 
suit  in  equity  to  enjoin  the  collection  of  cer- 
tain school  taxes  for  1887,  the  defendant  be- 
ing township  collector.  The  petition  went 
back  to  tbe  organization  of  the  town  of 
Amoret,  denying  that  It  was  lawfully  or- 
ganized. Then  It  took  up  the  Amoret  school 
district,  organized  in  1892,  and  made  allega- 
tions to  tbe  effect  that  Its  organization  was 
not  legal.  It  then  set  forth  the  steps  to  build 
a  school  house  by  the  Amoret  school  district, 
and  the  attempt  to  borrow  money  for  that 
purpose,  and  alleged  the  bonds  were  void  for 
reasons  iralnted  out  It  then  took  up  the  as- 
sessment for  1897,  and  avers  that  pr(^)er  no- 
tice was  not  given  that  a  proposition  to  In- 
crease the  taxation  would  be  made  at  the  an- 
nual meeting,  and  that  such  a  proposition  was 
not  voted  npon.  It  then  points  out  that  the 
board  of  directors  made  an  assessment  of 
90  cents  on  tbe  $100.  There,  as  here,  a  tem- 
porary injunction  was  awarded.  A  demurrer 
was  sustained,  and  tbe  case  came  to  this 
court  In  disposing  of  the  averments  of  the 
petition  relating  to  tbe  Illegality  in  tbe  or- 
ganization of  Amoret  and  tbe  Amoret  school 
district,  Valllant,  J.,  said:  "It  sufflelently 
appears  from  tbe  petition  that  whatever  ir- 
regularities may  have  occurred  In  the  organ- 
ization of  the  town  of  Amoret  and  the  Amo- 
ret school  district  these  two  corporations 
were  organized  and  are  existing  and  dischar- 
ging tbe  functions  of  such  corporations  and 
have  been  since  1892.  Their  right  to  exist 
and  act  as  such  corporations  cannot  be  Im- 
{leacbed  oollBtnally  in  the  manner  attempted 


In  this  petition.  Confusion  amounting  to 
chaos  would  result  if  the  life  of  every  mu- 
nicipal or  other  public  corporation  in  tbe 
state  could  be  assailed  In  this  manner." 
School  District  No.  35  v.  Hodgins,  180  Mo. 
70,  79  S.  W.  148,  was  an  attempt  to  con- 
demn land  for  a  seboolhouse  8lt&  The  land- 
owner denied  the  corporate  existence  of  tbe 
school  district;  and  Robinson,  C.  J.,  speaking 
for  this  court,  said:  "The  right  to  assail  the 
'  validity  of  a  corporate  creation  of  the  state, 
or  rather  a  corporation  organized  under  au- 
thority of  tbe  laws  of  tbe  state.  Is  not  the 
right  of  a  citizen  In  a  collateral  proceeding 
instituted  by  such  corporation  to  enforce  a 
right  manifestly  belonging  to  corporations  of 
Hke  nature  and  character,  but  bel<HigB  alone 
to  the  state  In  a  direct  proceeding  by  quo 
warranto.  It  would  be  a  most  ruinous  prop- 
osition of  law  to  announce  that  any  corpora- 
tion of  the  state,  whether  public  or  private, 
can  be  required  every  time  it  attempts  to  as- 
sert a  right  in  tbe  courts  of  Justice  of  tbe 
state  to  prove  tbe  regularity  of  every  pre- 
liminary step  taken  by  its  promoters  look- 
ing to  its  formation  and  creation,  as  a  pre- 
liminary test  of  its  right  to  prosecute  its 
actions,  begun,  and  If,  perchance,  the  action 
Is  one  in  law  to  have  this  issue  so  raised,  de- 
termined by  a  Jury.  Under  such  ^  rule  of 
practice  a  corporation  might  find  Itself  with 
or  without  being,  according  to  the  return  of 
tbe  jury,  alternating,  it  may  be,  between  life 
and  death  and  several  times  during  tbe  same 
day  as  the  return  day  of  tbe  jury  In  Its 
diflTerent  cases  might  Indicate.  It  Is  neither 
In  tbe  letter  or  the  spirit  of  the  statute  to 
permit  sucb  vexed  and  befogging  Issues  to 
be  made  and  considered  as  those  presented  In 
this  case  under  the  affidavit  filed  denying 
tbe  corporate  existence  of  plaintifT."  Tend- 
ing to  the  same  effect  are  State  ex  rel.  v. 
Blrcb,  186  Mo.  206,  85  S.  W.  361;  Kansas 
City  v.  Stegmlller.  151  Mo.  209,  52  S.  W.  723; 
Bank  v.  Rockefeller,  195  Mo.,  loc.  cit  42-61, 
93  S.  W.  761,  where  many  cases  are  consid- 
ered, distinguished,  and  applied.  Hence  it  is 
that  on  the  facts  uncovered  below  we  are  per- 
suaded to  hold  and  do  hold  that  the  infirmi- 
ties, if  any,  in  the  organization  of  the  school 
district  of  tbe  town  of  Hurdland  do  not  en- 
title pl&lntiffs  to  tbe  relief  prayed,  and  that 
tbe  corporate  existence  of  that  district  can- 
not be  Inquired  into  in  this  case,  but  must 
be  left  open  to  be  determined  in  quo  war- 
ranto, and  this  holding  must  result  In  re- 
versing the  decree  and  dismissing  plaintiffs' 
bill,  unless  that  portion  of  the  decree  in  fa- 
vor of  plaintiffs  can  be  sustained  on  other 
grounds,  or  unless  there  Is  something  lodged 
in  the  case  that  takes  it  out  of  the  general 
rule  and  doctrine  announced  in  the  foregoing 


2.  Plaintiffs'  couiuel  argue  that  tbe  case  at 
bar  does  not  come  within  the  general  rule 
above.  They  argue  that  the  defendant  school 
district  voluntarily  became  a  party  to  the 
proceeding  and  tendered  tbe  issue  of  Its  cor- 
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porate  exiatence;  that,  haTlng  Intermeddled 
and  tendered  that  Issne,  It  ought  not  now  be 
heard  to  claim  the  benefit  of  the  doctrine  an- 
nounced In  the  first  paragraph  of  this  opin- 
ion. It  seems  the  school  district  of  the  town 
of  Hurdland  was  not  an  original  party  to  the 
salt;  that  it  was  made  a  party  on  Its  own 
motion,  possibly  orer  the  objection  of  plain- 
tiffs. The  precise  grounds  upon  which  It 
sought  to  Interpose  do  not  am>ear.  But  It 
must  be  self-evident  (the  bill  assailing  its' 
corporate  existence)  that  the  county  collector, 
county  clerk,  and  the  county  court  would  not 
seem  at  first  blush  to  be  the  only  proper 
parties  to  be  charged  with  the  duty  and 
shouldered  with  the  burden  of  collecting  the 
evidence  and  sustaining  the  validity  of  its  or- 
ganization ;  that  in  that  condition  of  things 
it  was  natural  the  school  district  Itself  would 
come  to  the  front  and  talte  up  the  cudgels  in 
its  own  defence.  Having  taken  its  position 
In  the  forefront  of  the  battle,  it  now  says 
that  its  corporate  life  cannot  be  assailed  by 
plaintitrs  as  private  citizens  in  a  suit  to  en- 
Join  its  school  taxes.  That  position  is  well 
enough.  That  It  sought  to  be  and  was  made 
a  party  is  not  inconsistent  with  it;  nor  can  It 
be  said  it  estopped  itself  to  raise  ail  of  its 
proper  defenses  by  coming  forward  and  sob- 
mltting*  Itself  to  the  Jurisdiction  of  the  court 
The  contention  of  plaintiffs  is  unsound,  and 
therefore  disallowed. 

8.  Can  that  portion  of  the  decree  making 
permanent  the  injunction  against  the  collec- 
tion of  the  taxes  of  1906  be  sustained  on  oth- 
er grounds?  We  think  not  The  decree  Jus- 
tifies Itself  on  the  theory,  as  we  understand 
it  that  the  estimate  was  bad  and  the  tax  levy 
void,  because  the  bonds  had  not  been  sold  at 
the  immediate  time  the  estimate  was  filed  la 
the  ofllce  of  the  clerk  of  the  county  court  and 
at  the  thne  the  court  ordered  the  clerk  to 
make  the  levies  and  spread  the  taxes.  There- 
fore there  could  not  be  included  In  such  levy 
items  for  a  sinking  fund  and  for  the  inter- 
est Other  grounds  for  the  decree  are  stated 
tbns :  "The  board  in  its  said  estimate  certi- 
fied that  a  levy  of  40  cents  on  the  |100  valu- 
ation was  sufladent  to  raise  the  amount  to 
be  levied  on  taxable  property  of  the  district 
which  amount  included  said  improper  item. 
The  county  clerk  had  no  authority  to  go  be- 
yond the  estimate  of  the  board,  although  it 
may  have  inadvertently  certified  an  insuf- 
ficient levy."  Now,  turning  to  the  estimate 
itself,  it  will  t>e  seen  that  among  other  Items, 
were  these:  "For  teachers'  fund,  $660;  for 
Incidental  fund,  $280."  These  two  items  ag- 
gregate $940,  and  this  aggregate  item  appears 
in  the  estimate  opposite  the  words  "total 
amount  necessary  to  sustain  the  school."  Then 
the  amount  of  cash  on  hand  is  set  forth,  and 
the  estimate  says  this  should  be  deducted. 
Then  this  follows :  "We  estimate  that  a  levy 
of  40  cents  on  $100  valuation  will  be  suf- 
ficient to  raise  the  above  amount"  It  is  true 
that  In  the  preceding  part  of  the  tabulated 


statement  other  Items  are  mentioned,  to  wit 
an  item  of  $350  for  a  sinking  fund,  and  $285 
for  annual  interest ;  but  we  do  not  construe 
the  phrase,  "the  above  amount"  as  referring 
to  the  last  two  items.  That  phrase  occurs  In 
connection  with  the  $940  aggregate  item,  and 
in  connection  with  the  deduction  of  $200  cash 
In  hand,  and  evidently  refers  to  the  amonnt 
necessary  to  sustain  the  school  Itself  after 
deducting  cash.  This  we  think  becomes  plain 
from  internal  evidence  furnished  by  the  esti- 
mate itself,  because  It  proceeds  to  say  that 
the  district  had  voted  bonds  to  the  amount  of 
$5,700  for  building  purposes,  and  that  the 
board  had  ordered  a  levy  of  25  cents  on  $100 
valuation  for  the  sinking  fund,  and  25  cents 
on  $100  valuation  for  interest ;  and  the  whole 
document  fairly  construed  by  Its  good  sense 
knd  four  comers  ought  to  be  held  to  mean 
but  one  thing,  we  think,  to  wit  ttiat  the  board 
wanted  40  cents  on  the  $100  valuation  levied 
{o  sustain  the  school  (1.  e.,  raise  $940),  and 
25  cents  levied  for  a  sinking  fund,  and  25 
cents  levied  to  pay  interest  in  addition.  So 
that  even  if  the  Interest  and  sinking  fund 
items  were  erroneous,  there  would  still  be  left 
a  40  cents  levy  on  the  $100  as  an  item  of  val- 
id tax  due  to  the  village  district  There  was 
no  tender  of  payment  of  this  item.  The  ten- 
der made  in  the  petition  does  not  relate  to  the 
village  school  district  at  all;  and,  therefore 
in  no  view  of  the  case  do  plaintiffs  offer  to  do 
equity  while  seeking  equity. 

But  there  Is  a  deeper  question  In  the  case, 
to  wit  were  the  Items  of  25  cents  on  the 
$100  for  sinking  fund  and  25  cents  on  the  $100 
for  interest  improper  items  under  the  theory 
entertained  by  the  chancellor,  nisi?  It  seems 
that  at  the  immediate  time  this  estimate  was 
made,  while  the  bonds  had  been  voted,  and 
possibly  issued,  they  had  not  been  sold. 
Shortly  thereafter,  and  long  before  taxpaylng 
time,  they  were  sold,  became  an  indebtedness, 
and  the  schoolhouse  was  built  by  the  pro- 
ceeds. The  portion  of  the  decree  now  under 
consideration,  adjudging  the  whole  of  the 
tax  of  1905  void,  is  based,  as  said,  on  the 
foregoing  misconception  of  the  estimate  and 
on  the  farther  notion  that  the  bonds  had  not 
been  actually  sold  at  the  time  the  estimate  ' 
was  made.  The  ConBtltutl(Hi  of  this  state 
(section  12,  art  10  [Ann.  St  1906,  p.  287]) 
provides:  "That  any  •  •  •  school  dis- 
trict •  •  *  incurring  any  indebtedness, 
requiring  the  assent  of  the  voters  as  afore- 
said, shall  before  or  at  the  time  of  doing  so, 
provide  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  Interest  on  such  indebt- 
edness as  it  falls  due,  and  also  to  constitute 
a  sinking  fund  for  the  payment  of  the  prin- 
cipal thereof,  within  twenty  years  from  the 
time  of  contracting  the  same."  This  consti- 
tutional provision  has  been  held  mandatory 
and  self -enforcing  (State  ex  rel.  v.  Allen,  183 
Mo.,  loc.  dt  292,  82  S.  W.  108;  Evans  v. 
McFarland,  186  Mo.,  loc.  dt  726,  85  8.  W. 
873),  and  la  entitled  to  full  fmroe  and  effect. 
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The  school  estimate  bad  to  be  put  In  by  May 
15,  1906.  We  are  not  called  upon  to  decide 
that  estimates  could  be  famished  year  after 
year  and  used  as  a  basis  for  levying  taxes 
to  pay  Interest  on,  and  creating  a  sinking 
fnnd  for,  school  bonds  not  sold,  and  therefore 
in  no  sense  an  Indebtedness  of  the  district 
That  would  be  a  hard  case  Indeed,  and  one 
quite  on  the  fringe  of  things.  When  such 
a  case  arises,  it  can  be  decided  on  its  own 
facts,  and  its  decision  may  be  left  a  question, 
reserved  and  considered  as  Inapplicable  to  the 
case  at  bar.  But  the  law  must  be  given  a 
practical  and  reasonable  construction  and  ap- 
plication. The  Constitution  required  the 
school  board  to  provide  for  a  collection  ot  an 
annual  tax  for  a  sinking  fnnd  and  to  pay  the 
interest.  It  says  this  must  be  done  at  the 
time  of  incurring  the  indebtedness  or  before 
that  time.  Here  It  was  done  before  the  bonds 
were  actually  sold  and  delivered.  Doubtless 
the  State  Auditor  would  require  a  constitu- 
tional showing  to  be  made  before  registering 
the  bonds.  Doubtless  they  could  not  be  sold 
without  the  constitutional  requirement  hav- 
ing been  compiled  with.  They  were  at  once 
sold.  The  Interest  began  to  accrue.  How 
was  It  to  be  paid?  By  a  tax  levy  deferred 
until  the  next  year?  That  would  result  in  a 
default  in  the  into-est,  impair  the  credit  of 
the  district,  and  run  counter  to  the  intend- 
ment of  the  Constitution.  The  point  In  Ju^- 
ment  in  Benton  v.  Scott,  168  Mo.  378,  68  S. 
W.  78,  does  not  touch  the  question  here  con- 
sidered, and  nothing  said  in  that  case  mili- 
tates against  what  is  said  here.  We  hold  the 
finding  of  the  court,  criticising  the  form  of 
this  estimate  is  in  error.  We  hold,  further, 
that  the  estimate  was  properly  made  and  the 
tax  properly  levied.  Furthermore  plaintiffs 
were  not  defending  against  the  tax  of  1905 
on  the  grounds  assigned  by  the  court  for  in- 
validating it.  It  is  a  wise  rule  of  law  that 
the  Judgment  of  a  court  must  be  reef)onsive 
to  the  pleadings;  otherwise  the  door  Is  open- 
ed wide  for  findings  and  decrees  not  based 
on  the  pleadings  and  not  within  them,  thus 
leading  to  uncertainty  and  confusion  and  per- 
mitting cases  to  pass  off  on  theories  not 
threshed  out  at  the  trial  and  not  within  the 
pleadings  or  the  evidence.  The  decree  of  the 
learned  chancellor  was  therefore  erroneous 
on  this  ground  as  well.  Roden  v.  Helm,  192 
Mo.,  loc.  dt  93,  94,  90  S.  W.  798;  Schneider 
V.  Patton,  175  Mo.,  loc.  cit  723,  75  S.  W.  155; 
Irwin  V.  Childs,  28  Mo.,  loc.  cit  678 ;  Newham 
V.  Kenton,  79  Mo.,  loc.  cit  885 ;  Reed  v.  Botts, 
100  Mo.,  loa  dt  67,  12  S.  W.  347,  14  S.  W. 
1089.  See,  also,  Kilpatrlck  v.  Wiley,  197  Mo., 
loc.  dt  162,  et  seq.,  95  S.  W.  213. 

4.  Other  questions  are  discussed  by  counsel, 
including  rulings  on  the  admission  and  ex- 
.cluslon  of  testimony;  but  on  due  considera- 
tion we  deem  them  one  and  all  wide  of  the 
merits. 

The  premises  considered,  the  decree  is  re- 
versed, and  the  cause  is  remanded,  with  di- 


rections to  the  lower  court  to  dissolve  the  In- 
junction and  dismiss  plaintiffs'  bilL  It  is  so 
ordered.    All  concur. 


STATE  ex  rel.  BLACK  v.  TAYIiOR  et  aL 

(Supreme  Court  of  Missoari,  Division  Mo.   1. 
Dec.  24,  1907.) 

1.  Qtro  Wabbanto— Pabtibs— Pbivatb  Pbb- 

SONS. 

In  the  absence  of  a  statute  conferring  au- 
thority, a  private  penon  cannot  proceed  by  quo 
warranto  in  his  own  name  without  the  interposi- 
tion of  a  proper  state  officer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig> 
vol.  41,  Quo  Warranto,  g  41.] 

2.  Sams— PnBLio  Otficbbs. 

Under  Rev.  Bt  1890,  S  4467  [Ann.  St  1906^ 
p.  2442],  providing  that  in  case  any  person  shall 
uaaip  any  office,  the  Attorney  General  or  a  pros- 
ecutmg  attorney  shall  exhibit  an  informatton  in 
the  nature  of  quo  warranto,  etc.,  the  Attorney 
General  or  a  prosecuting  attorney  is  charged 
with  the  duty  of  exhibiting  an  information,  and 
where  an  information  has  been  filed  by  either 
officer  he  cannot  discontinue  the  proceeding  with- 
out the  consent  of  the  relator. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Qno  Warranto,  H  40,  43.] 

3.  Sake— Discbbtior  of  Pubuc  Oitficebs. 

The  power  to  determine  whether  or  not  * 
qno  warranto  proceeding  shall  be  instituted  is 
vested  in  the  Attorney  General  or  prosecuting 
attorneys  by  Rev.  St  1899,  {  4457  [Ann.  St 
1906,  p.  24421,  providing  that,  in  case  any  person 
usurps  any  oaice,  the  Attorney  General  or  prose- 
cuting attorneys  "shall"  exhibit  an  information 
in  the  nature  of  a  quo  warranto,  and  the  officers 
have  discretion  whether  to  proceed  or  not:  the 
word  "shall"  not  being  mandatory. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  f  43.] 

4.  Same— Sionatttbx. 

The  exercise  by  a  prosecuting  attorney  of 
his  official  discretion  in  exhibiting  an  informa- 
tion in  the  nature  of  quo  warranto  need  not  b» 
evidenced  by  an  information  based  on  big  oath 
of  office  or  authenticated  by  a  jurat,  but  is  evi- 
denced by  bis  signature  to  an  information  in 
due  form  and  its  exhibition  in  court  and  the 

Erosecuting  attorney  cannot  permit  others  to  use 
is  name. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  {  69.} 

5.  Saub. 

The  common-law  power  ot  a  prosecuting  at* 
tomey  to  file  an  information  praying  for  a  pre- 
rogative writ  Is  inherent  in  the  office,  and  in  Its 
exercise  he  performs  functions  which  cannot  b» 
taken  away  except  by  clear  terms  of  the  statute, 
and  he  cannot  give  away  soch  power  through 
caprioe  or  Inattention. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  {  40.] 

6.  SAHB— CONTBOL    OF    PBOCEEOIRO. 

Where  a  prosecuting  attorney  permitted  the 
use  of  his  name  in  an  information  m  the  nature 
of  quo  warranto  without  his  signature  thereto, 
he  could  not  at  the  trial  control  the  litigation 
and  demand  the  dismissal  of  the  proceeding,  but 
the  court  will  control  the  process. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  f  43.] 

7.  Samb— Natttbb  of  Pbocebdiro. 

Quo  warranto  is  civil  In  Its  nature,  though 
using  forms  and  punishments  peculiar  to  crim- 
inal law. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  S  1.J 
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Appeal  from  Circuit  Court;  Knox  County; 
Charles  D.  Stewart,  Judge. 

Quo  warranto  by  the  state,  at  the  Informa- 
tlon  of  James  O.  Dorian,  prosecuting  attor- 
ney of  Knox  county,  at  the  relation  of  John 
H.  Black,  against  W.  S.  Taylor  and  others, 
directors  of  a  school  district.  From  a  Judg- 
ment for  defendants,  the  relator  appeals. 
Affirmed. 

O.  D.  Jones,  George  A.  Mahan  and  W.  N. 
Doyle,  for  appellant  Ij.  F.  Oottey,  for  re- 
spondents. 

LAMM,  J.  Relator  Black  by  counsel  ex- 
hibited to  the  circuit  court  of  Knox  county, 
on  the  5th  day  of  June,  1005,  an  Information 
in  the  nature  of  quo  warranto  against  Taylor 
and  five  others,  directors  of  the  school  dis- 
trict of  the  town  of  Hurdland  in  said  county. 
Thereat  leave  was  gn^anted,  and,  summons 
issuing  and  service  being  had,  respondents 
answered,  and  in  July  of  that  year  (at  a 
trial  to  the  court  without  a  Jury)  Judgment 
went  for  defendants.  Ftom  that  Judgment, 
relator  appeals. 

The  information  follows:  "The  State  of 
Missouri,  l^  James  C.  Dorian,  th«  prosecut- 
ing attorney  of  Knox  coimty,  at  the  relation 
of  John  H.  Black,  gives  the  court  to  under- 
stand and  be  Informed:  That  W.  8.  Taylor, 
A.  S.  Davis,  O.  H.  Coclmim,  James  Li.  Gardi- 
ner, D.  S.  Durall,  and  S.  O.  Surrey,  defend- 
ants herein,  all  of  the  county  and  state  afore- 
said, without  any  legal  authority  and  right 
whatsoever  have,  they  and  their  predeces- 
sors for  the  space  of  nearly  tliree  years,  and 
since  the  8th  day  of  April,  A.  D.  1002,  usurp- 
ed, held,  and  ^erdsed  the  office  of  school 
directors  or  members  of  the  board  of  educa- 
tion of  the  school  district  of  the  town  of 
Hurdland,  Knox  county,  Missouri,  when  in 
fact  and  In  law  there  were  no  such 'offices  In 
said  county  of  Knox,  and  still  do  so  usurp, 
bold,  use,  and  dalm  to  exercise  the  same 
within  this  state,  and  since  tliat  day  afore- 
said have  unlawfully  claimed  and  enjoyed 
and  used  the  power  in  law  belonging  and 
appertaining  to  such  offices.  That  as  such 
they  are  calling  elections  of  said  school  dis- 
trict of  the  town  of  Hurdland  submitting  a 
proposition  to  vote^  and  have  submitted  such 
a  proposition  to  vote,  an  issue  of  $6,700  In 
bonds  of  said  district  and  now  threaten  to 
issue  and  sell  the  same,  to  build  and  furnish 
a  schoolhouse  therein,  and  have  caused  such 
an  election  to  be  held,  and  as  such  school 
directors  of  said  school  district  of  the  town 
of  Hurdland  are  now  threatening  to  Issue 
bonds  of  said  district  illegally  and  sell  the 
same,  without  any  authority  in  law,  to  the  ex- 
tent of  $6,700.  That  the  relator  herein  owns 
real  estate  and  personal  property  in  said  dis- 
trict subject  to  taxation,  and  is  Interested  in 
the  legal  and  orderly  conduct  of  the  affairs 
of  said  school  district  and  sues  herein  in  his 
ovm  behalf  and  In  behalf  of  about  40  other 
resident  taxpaylng  citizens  and  legal  voters 


of  said  district  He  asks  that  the  defendants 
be  notlfled  and  required  to  answer  herein  and 
to  show  by  what  authority  in  law  they  claim 
and  pretend  to  hold  and  exercise  the  powers 
and  duties  of  the  offices  aforesaid  and  use 
the  functions  and  powers  as  aforesaid,  and 
that  failing  that  they  be  ousted  from  such 
claimed  offices,  and  tliat  it  be  ascertained, 
adjudged,  and  declared  that  no  such  offices 
exist  and  for  all  legal  and  proper  orders  and 
Judgments  and  costs  of  suit  State  of  Mis- 
souri, at  the  Information  of  James  G.  Dorian, 
Prosecuting  Attorney  of  Knox  County,  at  the 
Relation  of  John  H.  Black.  By  W.  N.  Doyle 
and  O.  D.  Jones,  Attorneys." 

An  aggregation  of  errors  is  assigned  I^  re- 
lator's counsel  and  discussed  In  their  brief; 
but  defendants  make  a  contention  lying  at 
the  gateway  of  the  case,  and,  therefore,  chal- 
lenging attrition  at  the  outstart;  for,  if  they 
are  right  In  that  contention,  the  gateway 
will  not  be  passed,  and  errors  beyond  are 
afield.  For  the  purpose  of  considering  this 
preliminary  question  so  much  of  the  answer 
as  raises  other  issues  may  be  put  away.  Tbe 
answer,  after  pleading  other  defoises,  con- 
cludes as  follows:  "These  defendants,  for 
other  and  further  answer  and  plea  to  the 
Jurisdiction  of  the  court  with  respect  to  both 
the  subject-matter  of  the  suit  and  to  the  per- 
son of  tbe  defendant  say:  That  plaintiff 
ought  not  to  have  or  maintain  this  suit 
against  these  defendants,  because  it  appears 
on  the  face  of  said  lnf<Mmiation  that  it  was 
not  signed  by  James  G.  Dorian,  prosecuting 
attorney  of  Knox  county,  Missouri  and  be- 
cause in  truth  and  in  fact  the  said  informa- 
tion or  pretended  Infwmation  in  the  nature 
of  a  quo  warranto  was  never  signed  and  filed 
by  the  said  James  G.  Dorian  as  prosecuting 
attorney  of  Knox  county,  Missouri,  and  is 
not  his  information  and  complaint  against 
these  defendants,  because  prior  to  tbe  time 
of  the  filing  of  the  said  Information  or  pre- 
tended information  the  said  James  G.  Dorian 
was  requested  by  the  relator  herein  to  sign 
said  information  In  his  official  capacity  aa 
prosecuting  attcxmey  of  Knox  county,  Mis- 
souri, which  he  refused  to  do,  and  therenpon 
said  Information  or  pretended  information 
was  filed  In  this  court  without  the  official 
signature  of  the  said  James  O.  Dorian,  pros- 
ecuting attorney  of  Knox  county,  Missouri, 
and  without  the  legral  signature  of  any  <Mie 
having  legal  authority  so  to  do  and  sign  the 
same.  Defendants  further  state  that  under 
the  Constitution  and  the  laws  of  the  state  ot 
Missouri  the  prosecuting  attorney  Is  vested 
with  an  official  discretion  in  determining 
whether  or  not  he  will  file  a  quo  warranto 
proceeding  against  any  person  for  usurping  a 
public  office^  and  that  James  O.  Dorian,  pros- 
ecuting attorney  of  Knox  county,  MlssoDri, 
did  exercise  his  discretion  in  this  matter  by 
refusing  to  sign  ssdd  information  or  pretend- 
ed information,  and  by  refusing  to  institate 
said  quo  warranto  proceedings  to  oust  these 
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defendants  as  directors  of  the  school  dis- 
trict of  the  town  of  Hordland,  in  Knox  coun- 
ty, Missouri.  Defendants,  further  answer- 
ing, say  that  they  are  Informed  and  beHeve 
the  facts  to  be,  not  only  that  the  said  James 
G.  Dorian,  as  prosecuting  attorney  of  Knox 
county,  Missouri,  refused  to  sign  and  file  said 
information  as  aforesaid,  but  that  he  Is  not 
now  willing  to  prosecute  the  same  as  such 
prosecuting  attorney  of  Knox  county,  Mis- 
souri. Defendants  aver  that  a  wrongful  and 
Improper  use  of  the  process  of  this  court  has 
been  used  at  the  instance  and  procurement 
of  plaintiff  to  compel  these  defendants  to  ap- 
pear and  defend  this  suit  at  great  coat,  ex- 
pense, and  inconvenience,  and  that  such  ac- 
tion Is  wholly  Ineffective  to  give  this  court 
jorlsdlctloD  over  said  matters  in  this  pro- 
ceeding, or  over  these  defendants,  for  the 
reasons  aforesaid.  Wherefore  defendants 
pray  that  this  suit  may  be  abated;  and  now 
defendants,  having  fully  answered,  ask  to  be 
discharged." 

The  foregoing  averments  of  the  answer 
were  put  in  Issue  by  a  general  denial  in  the 
second  clause  of  the  replication.  A  finding  of 
facts  and  conclusions  of  law  were  requested, 
and  among  other  conclusions  of  law  the  fol- 
lowing one,  directed  to  the  Issue  above  out- 
lined, was  filed  by  the  court,  to  wit :  "Under 
tbe  evidence  and  pleadings  in  the  case  the 
court  d^ares  the  law  to  be  that  this  court 
bas  no  Jurisdiction  of  this  cause,  and  the  find- 
ing and  Judgment  should  be  for  defendants." 
Tbe  foregoing  was  challenged  as  error  in  the 
motion  for  a  new  trial,  and  error  is  assigned 
here  on  that  ground.  Having  entered  Judg- 
noent  on  other  features  of  the  case  in  favor 
of  defendants,  the  Judgment  concludes  as  fol- 
lows: "It  Is  further  adjudged  and  decreed 
that  this  court  has  no  Jurisdiction  of  this 
case,  and  that  tbe  information  t)e  dismissed, 
and  that  defendants  have  Judgment  for  their 
costs  in  this  behalf  laid  out  and  expended, 
and  thereof  execution  Is  awarded." 

The  evidence  auent  the  foregoing  prelimi- 
nary question  tends  to  establish  the  following 
facts  aud  develop  the  following  condition: 
Relator,  a  taxpayer  in  tbe  Hnrdland  school 
district,  employed  counsel  learned  In  the  law 
to  test  the  right  of  that  district  to  exist  as  a 
body  corporate  to  Issue  bonds  for  building 
purposes  and  run  the  village  school.  There- 
upon they  planned  to  exhibit  an  information 
In  the  nature  of  quo  warranto  having  for  Its 
-object  to  disorganize  and  end  the  corporate 
life  of  the  Hurdland  school  district  Nursing 
-such  intent,  as  they  understood  the  law,  they 
needed  to  borrow  the  "use  of  the  name",  of 
the  prosecuting  attorney  of  Knox  county, 
James  C.  Dorian.  Accordingly  that  official 
was  asked  to  come  to  the  office  of  Mr.  Jones, 
one  of  relator's  counsel.  When  once  there, 
the  ball  was  set  rolling  by  relator  offering  to 
retain  him  as  counsel  by  paying  him  a  fee 
for  tbe  "use  of  his  name."  It  would  seem 
this  offer  was  made  on  the  possible  theory 
that  one  good  turn  deserves  another,  or  in 
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accordance  with  the  formula:  "Tou  tickle 
me  and  I'll  tickle  yon."  Witness  tbe  conrt's 
query :  "Ton  say  yon  were  employing  him  be- 
cause yon  needed  him  as  counsel?"  So  ques- 
tioned, relator  responded:  "I  don't  suppose 
we  needed  bim ;  but  I  thought  It  would  be  all 
right  to  employ  him  if  we  were  using  his 
name."  The  upshot  of  It  was  the  prosecut- 
ing attorney  declined  the  fee.  The  testimony 
of  three  witnesses  is  preserved  in  the  record, 
directed  to  what  was  said  and  done  on  the 
heels  of  the  foregoing  Incident  at  Mr.  Jones' 
office — Black,  Jones,  and  Dorian.  >  Mr.  Black 
testified  It  was  explained  to  the  prosecuting 
attorney  (by  Mr.  Jones)  that  "It  would  have 
to  be  started  in  the  name  of  James  C.  Dorian, 
prosecuting  attorney.  I  believe  yon  (Jones) 
eicplained  to  him  (Dorian)  that  he  didn't  have 
to  sign  it,  but  that  they  would  have  to  use 
his  name,  and  be  said,  'All  right.' "  We  shall 
not  set  out  the  testimony  of  Mr.  Jones  and 
Mr.  Dorian  in  full.  The  substance  will  do. 
Mr.  Dorian  testified,  in  effect,  that  the  law- 
yers present  (Mr.  Jones,  Judge  Smallwood, 
and  himself)  were  of  the  opinion  that  the 
prosecuting  attorney  had  no  discretion  In  tbe 
matter  wtiatever ;  1.  e.,  that  he  (Dorian)  was 
obliged  to  allow  the  use  of  his  name.  Mr. 
Jones  testified  in  part :  "I  turned  to  the  Stat- 
utes of  1890,  volume  1,  to  the  form  laid  down 
there  on  page  50  of  forms,  to  the  form  for 
quo  warranto.  I  had  It  right  before  me,  and 
I  said  'Jim,' — ^I  always  called  him  'Jim,'  I 
says,  'We  are  talking  of  bringing  this  pro- 
ceeding, and  we  will  have  to  use  your  name. 
I  know,'  I  said,  'We  cannot  do  it  without 
your  consent.'  I  read  the  form  over  to  him." 
All  hands  being  of  the  opinion  the  prosecut- 
ing attorney  had  no  discretion,  and  they  had 
the  right  to  use  his  name,  Mr.  Dorian  "con- 
sented" they  might  "go  ahead."  After  the 
information  was  drawn  it  was  presented  to 
him  and  he  refused  to  sign  it.  On  this  point 
the  pith  of  his  testimony,  as  we  Interpret  it, 
was  to  the  effect  tliat  his  will  or  wish  as 
prosecuting  attorney  ran  counter  to  the  pro- 
ceeding. Accordingly  he  refused  to  sign  the 
information  or  take  any  part  in  the  proceed- 
ing beyond  the  cold  permission  to  "use  his 
name" — a  permission  resulting  from  a  con- 
sensus of  opinion  among  the  relator's  law- 
yers and  the  prosecuting  attorney  that  the 
latter  had  no  right  to  exercise  any  official 
discretion.  The  prosecuting  attorney  did 
not  exhibit  the  Information  to  the  court,  and 
says  he  was  not  present  when  it  was  exhibit- 
ed. Mr.  Jones  thinks  he  was  in  the  courtroom, 
but  took  no  part  in  exhibiting  it  Mr.  Jones 
further  testified  in  substance  that  the  prose- 
cuting attorney,  after  declining  to  accept  the 
fee,  put  his  refusal  to  take  part  In  the  pro- 
ceeding on  the  ground  that  he  had  friends  in 
the  Hurdland  school  district  who  were  divid- 
ed, and  "he  didn't  want  to  make  them  mad" 
by  taking  sides ;  that  when  he  presented  and 
read  the  information  to  him  Dorian  said  it 
was  all  right;  that,  as  they  would  have  to 
use  his  name,  he  (Jones)  said, "they  would 
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like  for  bim  to  alga  his  name,  and  he  said  he 
would  rather  not,  but  for  ua  to  go'  ahead  and 
sign  his  name,  and  do  whatever  was  neces- 
sary to  make  It  legal."  It  appeared  at  the 
trial  that  Mr.  Dorian  assumed  an  attitude 
of  hostility  to  the  continuation  of  the  case; 
he  there  expressing  himself  that  the  proceed- 
ing was  Improvident  and  not  for  the  public 
good.  The  clear  purport  of  his  statement  to 
the  court  on  this  behalf  was  that  the  case 
got  into  court  through  a  mutual  misappre- 
hension of  the  law  relating  to  his  discretion, 
which  discretion  never  had  been  exercised, 
and  he  wanted  to  exercise  It  at  the  trial, 
nunc  pro  tunc,  if  he  had  that  power,  to  stop 
the  case. 

The  foregoing  statement  of  facts,  findings^ 
rulings,  and  pleadings  Is  sufficiently  full  fer 
us  to  pass  upon  the  aforesaid  preliminary 
question. 

1.  To  our  minds  this  record  cannot  be  in- 
telligently read  and  considered  without  com- 
ing to  the  conclusion  that  the  prosecuting  at- 
torney of  Knox  comity  did  not  want  to  In- 
stitute this  proceeding ;  nor  did  he  have  any 
real  or  substantial  part  or  lot  In  It  From 
end  to  end  the  plan  was,  first,  that  he  should 
tak«f  a  fee  and  assume  the  role  of  a  hired 
man ;  second,  refusing  the  fee,  the  plan  still 
contemplated  that  he  should  be  eliminated  as 
an  official.  This  la  so,  because  It  Is  plain  that 
relator,  through  counsel,  took  part  In  per- 
suading blm  that  he  did  not  have  to  sign  his 
name  or  appear  to  do  aught  as  an  officer.  It 
Is  plain,  too,  that,  while  relator  wanted  his 
"consent,"  he  also  wanted  him  to  believe,  and 
helped  make  him  believe,  that  he  had  no  dis- 
cretion not  io  consent  In  other  words,  he 
waa  quite  willing  to  accept  a  consent  based 
on  no  dlso'etlon  (a  droll  and  Indefensible 
Boledsm  In  the  realm  of  sense),  and  to  have 
the  door  of  the  court  opened,  using  the  prose- 
cuting attorney  as  a  mere  lifeless  key  to  un- 
lock the  door,  under  a  theory  of  the  law 
which,  good  or  bad,  his  counsel  believed  In 
and  acted  on.  Their  notion  being  that  the 
officer  could  act  colorably  or  nominally,  and 
that  they  could  act  vicariously,  it  results 
that  the  case  at  bar  Is  not  a  case  In  which 
the  prosecuting  attorney,  on  behalf  of  the 
atete  of  Missouri,  Is  responsible  for  relator's 
present  plight  whatever  that  plight  be.  We 
feel  free,  then,  to  look  on  the  case  as  one  un- 
embarrassed by  elements  of  unfairness.  Nei- 
ther relator  nor  bis  counsel  were  misled  by 
the  prosecuting  attorney.  To  the  contrary, 
they  led  themselves.  They  chose,  blazed  out 
and  took  their  own  path.  In  ao  doing,  if  ao 
be  they  fell  Into  a  vat  of  error,  it  contelned 
a  pickle  of  their  own  contriving. 

2.  That  the  prosecuting  attorney  of  a  coun- 
ty in  Missouri  is  charged  with  a  high,  pres- 
ent and  discriminating  duty  In  exhibiting 
an  Information  In  the  nature  of  a  qtio  war- 
ranto, and  that  (as  a  corolUry)  he  has  such 
corresponding  discretion  to  go  or  not  to  go 
on  as  his  oath  of  office,  his  learning  in  the 
law,  his  sense  of  official  fltness  and  Justice 


may  dictate  to  him,  results  from  the  Inher- 
-ent  character  of  the  proceeding  Itself.  For, 
be  It  remembered,  the  state  is  the  reservoir 
of  all  power  (through  its  executive,  its  l^ls- 
latlve,  and  its  Judicial  branches),  and  it  is 
fundamental  that  a  private  citizen  may  not 
Intermeddle,  and  that  the  state  alone  may 
inquire  into  the  right  of  any  person  or  cor- 
poration to  usurp  or  intrude  into  the  low- 
ers and  duties  of  a  governmental  agency,  like 
a  public  office  or  a  body  corporate  for  pub- 
lic purposes.  Black  v.  Early  et  al.  (not  yet 
officially  reported)  106  S.  W.  1014,  and  cases 
cited.  "At  common  law  quo  warranto  pro- 
ceedings, being  for  the  purpose  of  inquiring 
Into  matters  which  concern  a  public  rl^t 
or  of  redressing  a  public  wron^;,  must  be  In 
the  name  of  the  sovereign.  In  the  United 
States  the  same  rule  prevaila  where  the  pur- 
pose of  the  proceeding  is  to  Inquire  into  a  right 
or  to  redress  a  wrong  concerning  the  state." 
IT  Ency.  of  PI.  ft  Pr.  p.  428.  The  same 
treatise  announces  the  rule  to  be  (page  433): 
"The  right  of  a  private  person  to  proceed  in 
bis  own  name  without  the  interposition  of 
the  proper  stete  officer  dq;>end8  entirely  and 
exclusively  upon  stetut<»y  authority,  and  In 
the  absence  of  such  authority  he  has  no 
right  to  proceed."  Now  observe  our  stat- 
ute (Rev.  St  1899,  {  4457  [Ann.  St  1906,  p. 
2442])  charges  the  Attorney  General  of  the 
stete  and  the  prosecuting  attorney^  of  the 
respective  counties  with  the  duty  of  speak- 
ing in  the  name  of  this  sovereign  ccmmion- 
wealth,  "in  case  any  person  ahall  usurp,  in- 
trude Into  or  unlawfully  hold  or  execute  any 
office  or  franchise."  In  such  case,  in  mat- 
ters of  initiative  they  wield  the  bolt  forged 
by  the  law.  No  other  hand  may.  They 
stend  charged  with  the  duty  of  exhibiting 
to  the  court  an  information  In  the  nature 
of  quo  warranto,  at  the  relation  of  any  per- 
son desiring  to  prosecute  the  same.  When 
such  information  has  been  once  filed  and 
proceedings  commenced  in  a  Circuit  court 
at  the  relation  of  such  person,  such  prosecut- 
ing attorney  or  Attorney  G-eneral  steps  down 
from  the  exclusive  stool  of  duty  and  respou- 
slbiUty,  and,  seating  himself  on  a  lower  and 
more  humble  bench  of  power  shared  Joint- 
ly with  relator,  he  may  not  thereafter  dis- 
miss or  discontinue  such  proceeding  without 
hla  consent  Section  4467,  supra.  So  much 
appears  from  that  atetute,  and  the  case 
may  proceed  with  the  assumption  that  the 
power  and  duty  of  the  prosecuting  attorney 
to  alone  use  the  name  of  the  stete  In  quo 
warranto  'come  down  unimpaired.  In  full 
flower,  until  such  time  aa  the  information  Is- 
exhlbited,  filed,  and  the  proceeding  com- 
menced; and,  with  that  point  once  reached, 
the  relator  thenceforward  (but  not  before) 
shares  with  him  the  control  and  dlH^ositlon 
of  the  litigation.  The  stetute  uses  the  phrase 
"shall  exhibit"  It  was  argued  in  this  court 
in  Stete  ex  inf.  v.  Talty,  166  Mo.  529,  66  S. 
W.  361,  that  the  phrase  "shall  exhibit"  as- 
therein  used,  "means  that  the  act  Itself  must 
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be  done,"  and  that  tiie  proseeatlng  attorney 
iiad  no  discretion  with  respect  t<)  the  mat- 
ter, bat  was  bound  as  of  conrse  lo  exhibit 
the  information  when  requested  to  do  ao  by 
a  given  relator.  In  disposing  of  that  argu- 
ment, this  court  (page  659  et  aeq.  of  166  Mo., 
page  869  of  66  S.  W.)  said:  "That  the  word 
'shall,'  as  generally  used,  is  mandatory,  may 
be  conceded;  but  it  is  a  cardinal  rule  that 
the  intention  of  an  act  will  prevail  over 
the  literal  sense  of  Its  termtf  (Sutherland  on 
Statutory  Construction,  J  219).  Otherwise,  it 
might  lead  to  absurd  consequences,  which 
could  but  be  the  resjilt  In  this  case  if  the 
statute  be  construed  according  to  Its  strict 
letter.  If  the  statute  is  to  be  Interpreted 
in  accordance  with  defendant's  contention, 
the  proceeding  would  be  at  the  mere  will  or 
«aprlce  of  any  person  in  position  to  prosecute 
it,  and  the  Attorney  General,  or  circuit  or 
prosecuting  attorney,  as  the  case  might  be, 
a  flgurdiead,  a  mere  nonentity;  and  we  are 
unable  to  believe  that  any  such  state  of  af- 
fairs was  ever  contemplated  by  the  Legisla- 
ture. The  power  of  determining  whether 
or  not  the  action  shall  be  commenced  must 
exist  somewhere,  and  from  the  very  nature 
of  the  writ,  and  Its  character  and  purpose. 
It  should  rest  with  the  otflcer  who  repre- 
sents the  people  of  the  state  with  respect  to 
such  matters."  In  the  Talty  Case,  People 
ex  rel.  Peabody  ▼.  Attorney  General,  22 
Barb.  (N.  Y.)  114,  was  cited,  and  the  fol- 
lowing quoted  therefrom  with  approval: 
"Our  Legislature  has  seen  fit  to  Invest  the 
Attorney  General  with  this  discretion.  His 
office  is  a  public  trust.  It  is  a  legal  pre- 
Bomption  that  he  will  do  his  duty;  that  he 
will  act  with  Impartiality.  In  this  confi- 
dence be  has  been  endowed  with  a  large  dis- 
cretion, not  only  in  cases  like  this,  but  in 
other  matters  of  public  concern.  The  ex- 
ercise of  such  discretion  is,  in  its  nature,  a 
judicial  act  from  which  there  is  no  appeal, 
and  over  which  courts  have  no  control."  We 
may  borrow  and  use  with  profit  more  from 
the  same  case.  Thus:  "The  power  merely 
Is  conferred.  It  Is  for  him  to  determine 
whether  a  fit  case  is  presented.  As  to 
everything  but  the  form,  the  proceeding 
stands  now  as  it  did  at  common  law."  See„ 
In  this  connection.  State  ex  rel.  v.  Meek,  129 
Mo.,  loc  clt  436,  81  S.  W.  918.  "The  usur- 
pation of  an  office,  though  it  frequently  in- 
volves little  else  than  private  rights,  is  in 
the  eye  of  the  law  a  public  offense.  The  on- 
ly remedy  is  by  an  action  in  the  name  of  the 
people.  It  Is  a  public  prosecution,  institut- 
ed and  conducted  by  the  public  prosecutor 
under  bis  official  obligation  and  responsibil- 
ity. It  Is  not  the  province  of  the  court  to 
control  bis  discretion,  or  to  authorize  a  pri- 
vate prosecutor  to  assume  his  ofBce,  and  In 
his  name  to  wield  the  power  of  public  prose- 
cutor." If,  now,  the  court  Itself  may  not 
authorize  a  private  prosecutor  to  go  on,  how 
much  less  may  a  prosecuting  attorney  (as 
bere)  strip  \timself  of  his  official  prerogative, 


loan  it  to  another,  and  authorize  that  otbei 
to  go  on? 

We  come  naturally,  then,  to  the  point  of 
Inquiring  how  the  prosecuting  attorney  may 
evidence  his  exercise  of  official  discretion 
and  prerogative  In  exhibiting  an  information 
in  quo  warranto?  That  the  information 
itself  need  not  in  terms  be  based  on  his  oath 
of  office  or  be  authenticated  by  a  Jurat  Is 
clear.  But  It  Is  equally  clear  that  back  of 
the  information  and  back  of  the  discretion 
exercised  is  the  sanction  and  solemnity  of  a 
guiding,  chastening,  and  steadying  official 
oath.  What,  then,  shall  he  do  to  show  that 
he  has  measured  up  to  the  standard  of  the 
law?  May  he,  so  to  speak,  farm  out  the 
privilege  of  exercising  so  nice,  so  powerful 
an  official  function?  May  he,  as  It  were, 
loan  bis  (^clal  arms  and  armor  to  those 
who  "have  an  ax  to  grind" — to  those  who 
have  private  rights  to  enforce — ^by  giving 
to  them  "the  use  of  his  name"?  The  answer' 
is:  He  may  not  The  maxim,  "Delegatus 
non  potest  delegare,"  blocks  the  way.  He 
must  consider,  weigh,  and  then  act  His  act 
la  evidenced  by  his  signature  to  an  Informa- 
tion in  due  form  and  Its  exhibition  in  court 
He  may  not  avert  his  face  and  wash  his 
hands  of  responsibility,  or  play  the  idle  role 
of  listlessly  winking  at  the  use  of  bis  name 
by  others  as  was  done  in  the  case  at  bar; 
aor  may  such  others  receive  at  his  hand 
as  a  gift  the  right  to  use  bis  name  In  a  pro- 
ceeding instituted  on  behalf  of  the  people. 
In  a  note,  citing  respectable  authorities,  on 
page  441  of  17  Bncy.  of  Fl.  &,  Pr.,  the  matter 
Is  summed  up  as  follows:  "It  is  the  common 
law  which  authorizes  the  state's  attorney  to 
file  informations,  both  In  ordinary  criminal 
prosecutions  and  In  those  prerogative  rights 
where  he  represents,  as  Attorney  General, 
the  sovereignty  of  the  state.  This  commour 
law  power  is  Inherent  in  the  office  of  the 
state's  attorney,  and  in  its  exercise  he  per- 
forms the  functions  which  cannot  be  taken 
away  only  by  the  clear  terms  of  the  stat- 
ute." If  It  be  true  that  the  functions  of  the 
prosecuting  attorney  In  quo  warranto  are 
functions  "which  cannot  be  taken  away  only 
by  the  clear  terms  of  the  statute,"  it  would 
follow,  necessarily,  that  what  cannot  be  clip- 
ped off  and  taken  away  by  the  court  ought 
not  to  he  given  away  by  the  prosecuting  at- 
torney through  caprice,  pique,  policy,  dis- 
taste, inattention,  design,  or  otherwise.  In 
Attorney  General  v.  Sullivan,  163  Mass.,  loc. 
clt  448,  40  N.  a  843,  28  L.  R.  A.  455,  it 
was  said:  "But  no  private  individual  at  com- 
m<Ht  law  has  the, right  to  use  the  name  of 
the  Attorney  General  for  the  purpose  of  su- 
ing out  such  a  writ  or  of  bringing  such  an 
information."  To  the  same  efTect  is  Oom- 
monweaith  T.  Lexington  ft  Harrodsbnrg 
Turnpike  Road  Co.,  6  B.  Mon.  (Ky.)  397. 
Absent  the  common-law  right  In  a  private 
person  to  use  the  prosecuting  attorney's 
name,  it  only  remains  to  add  that  as  said 
before^  no  such  right  to  Institute  a  proceed- 
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Ing  In  quo  warranto  is  conferred  by  our  stat- 
ute. It  is  from  the  fertile  womb  of  the  com- 
mon law  that  the  incidents  of  quo  warranto, 
in  the  precise  particulars  under  discussion, 
have  birth.    State  ex  rel.  r.  Meek,  supra. 

Applying  to  this  case  the  foregoing  rea- 
soning and  propositions  of  law.  It  is  put  be- 
yond cavil  or  question  that  what  was  done' 
here  was  in  no  Just  sense  the  act  of  the  pros- 
ecuting attorney.  It  was  not  the  exercise  of 
any  official  discretion  whatever.  It  was 
mere  nonaction  on  bis  part,  the  mere  putting 
aside  of  duty  and  power,  a  vatn  attempt  to 
give  to  relator's  counsel  official  power  not 
theirs — powers  pertaining  to  Dorian— his  to 
hold  and  ke^,  not  to  loose  or  give.  There- 
fore It  U  that  the  process  of  the  circuit  court 
of  Knox  county  was  improvidently  used,  and 
that  the  proceeding  (begun  In  a  misconcep- 
tion of  the  law)  had  no  legal  birth  or  life  and 
was  properly  dismissed.  In  what  has  been 
^  said  we  have  laid  no  stress  upon  the  tardy 
wish  of  the  j)rosecuting  attorney,  expressed 
at  the  trial,  that  the  case  be  dismissed.  He 
had  lost  the  right  to  express  wishes  or  con- 
trol the  litigation.  Statutory  opportunity 
bad  knoclced  at  his  official  door  unavalUng- 
ly,  and,  rebufFed,  had  turned  away  from 
blm.  It  was  left  alone  for  the  court  to  as- 
sert the  dignity  of  the  law  in  the  control  of 
Its  own  process  on  the  facts  uncovered;  and 
this  the  court  well  did. 

3.  We  are  cited  to  State  ex  rel.  v.  Camp- 
t>ell,  120  Mo.  396,  25  S.  W.  382,  as  holding  a 
contrary  doctrine.  So  far  as  that  case  is 
reported,  the  trouble  with  the  Information 
does  not  appear.  It  does  appear  that  a  de- 
murrer was  filed,  and  that  demurrant  bad 
Judgment.  The  grounds  of  the  demurrer 
are  not  set  forth.  However,  In  the  brief  of 
counsel  it  is  Insisted  that  the  i)etltion  should 
be  dismissed  because  not  signed  by  the  pros- 
ecuting attorney  of  Phelps  county,  but  by 
a  private  citizen  not  under  any  oath  of  office; 
and  the  learned  Judge  who  wrote  the  opinion 
was  cited  to  certain  criminal  cases  as  au- 
thority. In  disallowing  the  contention,  he 
treated  the  matter  from  the  standpoint  that 
quo  warranto  was  only  quasi  criminal  in  Its 
nature,  and  therefore  the  rules  which  apply 
to  informations  of  a  criminal  character,  and 
require  them  to  be  signed  and  authenticated 
by  the  prosecuting  attorney,  do  not  apply  in 
Instances  like  the  present  There  was  no  dis- 
cussion of  the  philosophy  of  the  theory  of 
that  dictum.  We  find  no  fault  with  the  prop- 
osition that  quo  warranto  is  only  quasi  crim- 
inal in  its  nature.  It  may  be  said  to  be 
civil  in  its  nature  to  all  intents  and  pur- 
poses, though  still  borrowing  and  using  cer- 
tain forms  and  punishments  peculiar  to  crim- 
inal law.  We  have  examined  the  demurrer 
In  our  flies  in  the  Campbell  Cas&  No  ground 
is  set  forth  in  that  pleading  relating  to  the 
authentication  or  signature  of  the  prosecut- 
ing attorney  to  the  Information,  even  if  the 
signature  to  a  pleading  could  be  struck  at 
by  a  demurrer — a  proposition  not  at  all  clear. 


In  that  case  this  court  had  In  Judgment  the 
sole  question  whether  the  demurrer  ■waa 
pnqteriy  sustained  on  the  grounds  mentioned 
in  It.  Bvldently  what  was  said  concerning 
the  signature  of  the  prosecuting  attorney  and 
the  authentication  of  informations  In  quo 
warranto  was  mere  obiter,  used  by  the  by  to 
brush  away  the  contention  of  defendant's 
counsel  as  formulated  in  his  brief  <»  that  be- 
half, and  which  contention,  under  the  rules 
of  appellate  practice,  had  no  place  there. 
The  Campbell  Case  Is,  therefore,  no  authority 
for  relator's  position ;  nor,  we  make  bold  to 
say,  can  any  well  reasoned  out  authority  be 
found.  The  precedents  In  the  Ixjoks  are 
against  relator.  The  uniform  practice,  as 
well  as  the  good  sense  of  the  thing,  lie  the 
same  way.  Common  usage  is  not  to  be  light- 
ly departed  from.  Donnell  v.  Wright,  199 
Mo.,  loc.  cit  316.  97  S.  W.  92& 

We  conclude  the  case  •wna  well  decided  on 
the  point  considered.  Other  questions,  there- 
fore, need  no  attention. 

Let  the  Judgment  be  affirmed.  It  la  ao  oi^ 
dered.    All  concur. 


WEISSBNFELS  v.  CABLBL 

(Supreme  Ourt  of  Missouri,  Division  Na  J. 

Nov.  27, 1907.    On  Rehearing,  Dec. 

24,  1907.) 

1.  Deeds  —  (yONSTBCcnon  —  Pbopektt  Oow- 

VKTED. 

An  owner  of  a  quarter  section  through 
which  a  stream  ran  in  a  general  northerly  cU- 
rection  conveyed  "all  that  portion"  tliereof  "ly- 
ing on  the  west  side  of"  the  stream,  excepting  a 
railroad  right  of  way,  containing  32.71  acreii, 
more  or  less.  There  was  no  evidence  that  the 
stream  had  shifted,  but  there  was  testimony  that 
large  trees  were  growing  on  either  bank,  and 
that  the  waters  of  the  stream  flowed  within  Its 
ancient  banks.  Held,  that  the  grantee  acquired 
no  land  east  of  the  stream. 

2.  Cancellation  of  Irstbtticentb — ^Fraud- 
Parties  Entitled  to  Sue- Subsequent 
Obanteeb. 

The  rule  that  a  subsequent  grantee  may  not 
maintain  a  suit  to  set  aside  for  fraud  a  prior 
deed  from  bis  grantor  to  a  third  person  does  not 
apply  where  the  grantee  had  a  prior  equitable 
right  in  the  subject  of  the  grant,  in  which  case 
be  may  maintain  snch  a  suit,  and  thus  perfect 
his  prior  equitable  right. 

3.  Deeds— Fbaud — Evidence — SumciENCY. 

To  set  aside  a  deed  for  fraud,  the  fraud 
mnst  be  established  by  evidence  ^ing  beyond  a 
mere  prenonderance  of  the  testmiony,  and  re- 
moving all  reasonable  doubt. 

[fikl.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  8  645.] 

4.  Save. 

Evidence  held  insufficient  to  establish  fraud 
warranting  the  setting  aside  of  a  deed  on  that 
gronnd. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  {  645.] 

5.  Bvidbncb— Parol  Evidence— Deed8—Ih- 
tent  of  Grantor. 

In  the  absence  of  mutual  mistake  or  (rand, 
and  in  the  absence  of  any  ambiguity  in  a  deed, 
the  grantor  cannot  cut  down  the  operative  words 
of  a  deed  by  proof  of  his  mtentions. 

[Bid.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol  20.  Evidence,  i  2130.]     , 
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6.  SAUE— CONSIDXBATION. 

Hie  mle  that  the  consldentlon  of  a  deed  la 
open  to  explanation  does  not  let  in  proof  over- 
turning the  operative  words  of  a  frrant  in  a  deed 
free  from  ambiguity,  or  contradicting  the  deed 
itself  or  the  descriptions  therein. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  20,  BJvidence,  M  1723,  1912-1917.] 

7.  Deeds— NoMiHAi,  Conbidebation— EmtCT. 

A  deed  conveying  land  for  a  nominaJ  con- 
sideration is  not  vitiated  aa  s  conveyance  on 
tbftt  ground. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  16,  Deeds,  |  28.] 

8.  Same— QuiTCi-ArM  Deeds— Eftwjt. 

A  quitclaim  deed  is,  for  the  pnrpose  of 
transferring  title,  as  effective  aa  any  other  deed, 
excluding  from  consideration  outstanding  equi- 
ties not  the  subject  of  record  and  recourse  on 
covenants  of  wsjranty. 

[Fd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  16,  Deeds,  |  894.] 

On  Motion  for  Rehearing. 

9.  JUDOMEMT— CONTOBMITT   TO    PLEADINQB. 

A  judgment  must  be  responsive  to  the  plead- 
ings and  within  their  Issues. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  80,  Jndgment,  |{  84r-37.J 

10.  Deeds  —  Oanocixatioh  —  Gbouhimi  — 
Mistake. 

A  mistake,  to  furnish  ground  for  setting 
aside  an  instrument,  must  be  a  mutual  mistake 
of  fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  S8  166-164.1 

11.  Pleadiho— Allowance  ov  Ahxndmknts 
IS  CoNroRinrr  with  Pboof. 

If  the  evidence  warranted  an  amendment  to 
a  pleading  so  as  to  include  therein  a  cause  of 
action  for  setting  aside  a  conveyance  on  the 
ground  of  mistake,  and  such  an  amendment  was 
offered,  the  court  on  appeal  from  a  judgment  for 
the  party  offering  the  amendment  will  treat  the 
case  as  if  the  amendment  had  l)een  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  U  603-619.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; A.  F.  Brans,  Judge. 

Action  by  Mathlas  Welssenfels  against  Lew- 
is K.  Cable.  EVom  a  Judgment  for  plalntlfl, 
defendant  appeals.  Reversed  and  remanded, 
wttb  directions. 

B.  P.  Gamett,  for  appellant  Scarritt,  Scar- 
ritt  &  Jones,  for  respondent 

LAMM,  J.  In  September,  1904,  plaintiff 
brought  suit  in  tbe  circuit  court  of  Jackson 
county,  having  for  its  object  to  ascertain  and 
determine  the  estate,  title,  and  Interest  of 
plaintiff  and  defendant,  respectively.  In  cer- 
tain parcels  or  tracts  of  land,  all  Included  In 
tbe  general  description  of  S.  B.  %,  N.  E.  ^, 
section  28,  township  48,  range  33,  In  said 
county,  and  to  define  and  adjudge  such  title, 
estate  and  Interest  Judgment  went  for 
plaintiff,  and  defendant  appeals. 

Tbe  petition  alleges  that  plaintiff  Is  the 
owner  and  in  possession  of  32.71  acres,  being 
all  of  tbe  aforesaid  40-acre  tract,  except  6 
acres  (hereinafter  called  "tract  A")  in  tbe 
southeast  comer,  described  as  follows:  Be- 
ginning at  tbe  southeast  comer  of  said  quar- 
ter quarter  section;  thence  north,  along  the 
east  section  line,  38  poles;    thence  west  25^^ 


poles;  thence  south,  38  poles,  to  the  south 
line  of  said  quarter  quarter  section;  and 
thence  east  25^  poles  to  the  beginning — and 
except  1.29  acres  (hereinafter  called  "tract 
B")  on  the  west  side  of  the  said  quarter 
quarter  section  sold  to  a  certain  railroad  com- 
pany for  a  right  of  way.  The  answer  follows: 
"Defendant,  for  answer  to  plaintieTs  petition, 
denies  each  and  erery  allegation  In  said  peti- 
tion contained,  except  as  hereinafter  stated. 
For  further  answer,  the  defendant  says  that 
he  is  the  owner  and  is  in  possession  of  the 
following  portion  of  the  land  described  in 
plaintiff's  petition;  that  is  to  say,  the  fol- 
lowing described  real  estate  In  Jackson  coun- 
ty. Mo.,  to  wit:  All  that  part  of  the  S.  B. 
%  of  the  N.  E.  %  of  section  28,  township  48, 
range  33,  which  lies  east  and  south  of  the 
Big  Blue  river,  and  that  the  plaintiff  is  not 
now  and  never  has  been  In  possession  of  this 
portion  of  said  tract  of  land  and  that  plaintiff 
has  no  right,  title,  nor  interest  therein.  Fur- 
ther answering,  the  defendant  says  that  be 
does  not  claim  any  right,  title,  and  Interest 
in  the  remaining  portion  of  the  land  describ- 
ed in  plaintiff's  t>etition,  and  has  never  assert- 
ed any  claim  thereto.  Wherefore  defendant, 
having  fully  answered,  asks  to  be  discharged 
with  bis  costs."  The  reply  denies  the  allega- 
tions of  new  matter  In  the  answer. 

By  diagrams  and  descriptions  in  the  tes- 
timony, it  is  possible  to  construct  a  crude 
map,  serving  a  useful  purpose,  thus: 

PUT*  S.E..M.C.2»-'fa-33. 


F      as>P 


Let  B,  O,  M,  O,  represent  the  S.  E.  N.  E.  of 
28—48—33.  Let  X,  T,  represent  the  rail- 
road track.  Then  tlie  land  Included  in  the 
adjacent  parallel  lines  will  be  the  right  of 
way,  tract  B.  Let  B,  F,  P,  D,  represent  the 
six  acres  excepted,  to  wit,  tract  A.  Let  C,  L, 
K,  J,  H,  A,  represent  the  meandering  channel 
of  Big  Blue  river.  Then  the  little  tracts 
shown  on  the  map,  to  wit,  1,  2,  and  3  (letter- 
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ed  C,  F,  L,  K,  D,  J,  and  H,  A,  G,  respectively), 
together  with  all  of  tract  A  lying  east  of  the 
Blue,  represent  the  land  claimed  by  defend- 
ant, while  the  whole  S.  E.  N.  E.,  less  tracts  A 
and  B,  represents  the  land  claimed  by  the 
plaintiff.  The  bone  of  contention  Is  over  the 
little  Irregular  tracts  1,  2,  and  3,  said  to  con- 
tain less  than  two  acres.  It  is  agreed  on  all 
hands  that  Morgan  Boone,  Br.,  is  the  common 
source  of  title ;  that  he  died  In  1861,  and  that 
Morgan  Boone,  Jr.,  Is  his  sole  belr ;  that  de- 
fendant Is  in  possession  and  baa  fenced  all 
of  said  S.  E.  N.  E.  lying  east  of  the  Big  Blue, 
has  cleared  some  or  all  of  it,  and  pat  some 
of  it  ready  for  the  plow.  There  has,  however, 
been  no  such  length  of  possession  as  would 
rl];>en  It  into  a  title  by  the  statute  of  limita- 
tions. 

The  plaintiff,  to  show  title  in  himself,  intro- 
duced record  evidence,  as  follows:  (1)  A 
warranty  deed  from  Morgan  Boone,  Jr.,  and 
wife,  to  R.  B.  Oamett,  of  date  December  14, 
1888,  of  record  December  21,  1888,  considera- 
tion $1,062.60,  and  conveying  part  of  said  40- 
Bcre  tract,  to  wit:  "AH  that  portion  of  the 
southeast  quarter  of  the  northeast  quarter  of 
section  28,  township  48,  range  33,  lying  on  the 
west  side  of  the  Big  Blue  river  [excepting 
tract  B]  which  leaves  the  amount  of  land 
hereby  conveyed,  more  or  less,  32.71  acres." 
This  deed  is  recorded  in  Book  B  330,  at  page 
468.  (2)  Also  a  warranty  deed  from  said 
Oamett  to  one  Bernard,  dated  September  21, 
1888,  recorded  the  same  day,  and  conveying 
the  same  property  by  the  same  description. 
(8)  Also  a  warranty  deed  from  said  Bernard 
to  plaintiff,  of  date  August  28,  1901,  duly  of 
record,  consideration  $2,500,  and  conveying 
the  same  property  by  the  same  description. 
(4)  Also  a  quitclaim  deed  from  said  Bernard 
to  plaintiff,  of  date  January  30,  1904,  of  rec- 
ord February  6,  1904  (no  consideration  dis- 
closed), and  conveying  "all  of  the  southeast 
quarter  of  the  northeast  quarter  of  section  2S, 
township  48,  range  33,  except  six  acres  la 
the  southeast  comer  thereof."  This  convey- 
ance has  in  it  the  following  narration:  "This 
deed  is  meant  to  correct  the  description  in  a 
warranty  deed  to  the  same  parties  conveying 
the  same  property."  (5)  And  also  a  convey- 
ance called  a  "special  warranty  deed"  from 
Morgan  Boone,  Jr.,  to  plaintiff,  of  date  April 
15,  1901,  acknowledged  September  21st,  and 
put  of  record  September  22d  of  the  same 
year,  consideration  $1,  and  conveying  said 
quarter  quarter  section,  except  tracts  A  and 
B.  This  conveyance  contaius  the  following 
narration:  "Containing  32.71  acres,  more 
or  less.  This  deed  is  made  to  correct  a  de- 
scription of  a  deed  from  the  grantor  herein, 
Moi^an  Boone,  to  B.  B.  Oamett,  date  Sept. 
14,  1888,  in  Book  B  830,  at  page  458,  of  the 
recorder's  office  of  said  county,  in  which  deed 
grantor  Intended  to  convey  all  said  quarter 
quarter  section,  except  six  acres  thereof  sold 
off  at  the  southeast  comer,  and  the  1.29  acres 
in  the  railroad  right  of  way."  (6)  The  plain- 
tiff (possibly  a  misprint  for  defendant)  of- 


fered in  evidence  the  flies  and  decree  in  a  suit 
of  "Tliomas  Lea,  Plaintiff,  v.  Morgan  Boone 
et  al.,  Defendants."  The  abstract  shows  this 
was  a  suit  to  compel  the  conveyance  of  real 
estate.  Attached  to  the  petition  was  the  fol- 
lowing receipt:  "Received  March  28,  1851,  of 
Thomas  Lea,  $45.00  as  a  payment  toward  the 
land  I  sold  to  him  on  the  east  side  of  Big 
Blue,  lieing  a  portion  of' township  48,  range 
83,  and  a  part  of  the  same  land  I  purcliased 
of  Jotm  Maxwell  as  the  agent  and  attorney 
of  Lemuel  Edwards,  containing  by  estimation 
about  six  or  seven  acres  which  I  sold  to  said 
Lea  for  $7.00  per  acre.  Witness  my  band 
the  date  above.  Morgan  Boone."  It  seems 
that  Morgan  Boone,  Sr.,  died  before  making 
a  deed,  and  that  the  suit  culminated  in  a  de- 
cree (date  not  disclosed)  investing  Thomas 
Lea  with  title  to  tract  A,  except  that  the 
north  boundary  line  Is  26%  poles.  Instead  of 
25V^  poles.  It  was  next  admitted  that  the 
title  of  said  Lea  vested  in  the  grantors  of 
defendant  The  foregoing  record  proof  was 
supplemented  by  evidence  from  the  assessor's 
books  of  Jackson  county,  tending  to  show  that 
from  1851  down  to  1887  the  quarter  quarter 
section  in  question  was  assessed  in  the  fol- 
lowing descriptions:  "Morgan  Boone,  34 
acres,  S.  E.  N.  E.  ex.  6  a.  S.  E.  cor.  Sec.  28, 
T.  48,  R.  33;  and  D.  Taylor  6  a.  S.  B.  oor.  S. 
E.  N.  E.  Sec.  28,  T.  48,  R.  83."  It  was  fur- 
ther supplemented  by  oral  testimony,  leterred 
to  further  on. 

To  sustain  his  defense,  defendant  pat  in 
evidence  conveyances  as  follows:  (1)  A  war- 
ranty deed  from  Taylor  et  aL  (grantees  of 
said  Thomas  Lea)  to  defendant,  dated  April 
28,  1902,  conveying,  with  other  lands,  tract 
A  by  metes  and  bounds.  (2)  Also  a  quit- 
claim deed  from  Morgan  Boone,  Jr.,  and  wifb 
to  defendant,  duly  acknowledged  and  dated 
February  16,  1904,  put  of  record  February 
18th  of  the  same  year,  consideration  $2,  and 
conveying  "all  of  that  part  of  the  southeast 
quarter  of  the  northeast  quarter  of  section 
28,  township  48,  range  33,  which  lies  east  and 
south  of  the  Big  Blue  river."  Defendant  put 
in  evidence  assessments  since  1888  showing 
that  the  S.  B.  N.  E.  was  divided  for  assess- 
ment purposes  Into  a  tract  lying  north  of  the 
Big  Blue  river,  assessed  to  Bernard,  and  one 
lying  south  of  the  Big  Blue  river,  assessed 
first  to  Taylor,  and  then  to  defendant  To 
further  sustain  the  issues  on  his  part  plain- 
tiff went  upon  the  stand  as  a  witness,  and 
also  introduced  the  deposition  of  Morgan 
Boone,  Jr. 

By  Morgan  Boone^  Jr.,  testimony  was  In- 
troduced tending  to  show  in  chief  that  be 
was  the  only  heir  of  his  lather,  who  died 
three  montlis  before  he  was  bom;  that  he 
sold  some  land  in  the  8.  B.  N.  E.  to  R.  B. 
Oamett  In  1888,  undertitandlng  at  the  time 
that  his  father  liad  sold  something  like  bU 
acres  off  of  the  40-acre  tra^t  before;  that  he 
had  paid  taxes  on  34  acres  until  he  sold 
1.29  acres  to  a  railroad  company,  and  there- 
after paid  on  32.71  acres;  that  after  the  sah; 
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to  Oarnett  be  claimed  to  have  no  Interest  In 
the  S.  B.  N.  B.  Hla  purpose  In  making  the 
deed  to  Oarnett  he  Indicated  this  way: 
"Well,  I  aimed  to  deed  him  the  82.71  acres 
tha$  remained  of  the  40  acres.  •  •  • 
Well,  what  I  owned  there,  with  the  excep- 
tion of  the  railroad  property  and  what  had 
been  sold  off  on  the  southeast  sfde  of  the 
creek  by  my  father."  At  this  point  In  bis 
deposition  his  testimony  was  objected  to  be- 
cause "the  deed  Is  the  best  evidence,  and  bis 
purpose  conid  not  vary  description  in  deed." 
The  record  shows  the  court's  attentitm  was 
called  to  this  and  other  objections  In  the 
deposition  (noted  hereafter),  but  it  seems  no 
ruHng  was  made  on  them.  Continuing,  wit- 
ness testified  he  did  not  know  the  exact  lo- 
cation of  the  line  of  the  six  acres.  He  said: 
"I  always  bad  supposed  that  the  creek  was 
the  line,"  bad  no  idea  there  was  any  of  the 
six  acres  on  the  west  side.  Over  the  objec- 
tion of  defendant's  attorney  that  "his  Inten- 
tion conld  not  change  the  description  In  the 
deed"  (not  ruled  on  by  the  court),  he  testified 
that  he  intended  to  sell  to  Mr.  Gamett  all 
be  had  in  that  quarter  quarter  section,  ex- 
cept the  six  acres  and  the  railroad  tract 
Since  be  made  the  Oarnett  deed,  be  bad  no 
possession  or  control  of  any  part  of  the  S. 
B.  N.  E.  Having  heard  that  Mr.  Oarnett  did 
not  buy  the  property  for  himself,  but 
straightway  deeded  it  to  Mr.  Bernard,  he 
joked  with  him  about  making  two  deeds 
when  one  would  have  done.  On  cross-ex- 
amlnatioD,  Mr.  Boone  said  the  negotiations 
leading  up  to  the  sale  to  Oarnett  were  al- 
together with  him;  that  the  trade  was  talked 
over  and  Oarnett  seemed  to  know  the  land 
And  witness  did  not  go  over  the  land  with 
bim;  that  at  the  time  witness  thought  all 
that  he  owned  In  the  S.  B.  N.  B.  was  on  the 
west  side  of  the  Blue  river;  that  the  nego- 
tiations were  directed  only  to  selling  land  on 
the  west  side  of  the  Blue;  that  the  land  on 
the  west  side  of  the  Blue  was  the  only  tract 
be  sold  to  Oarnett — that  was  witnesi!^  un- 
derstanding. "Q.  And  you  did  not  sell  him 
anything  on  the  other  side  of  the  creek?  A. 
No,  sir.  Q.  Yon  did  not  attempt  to  sell  any- 
thing on  the  other  side?  A.  No.  There  was 
nothing  said  about  any  of  it  being  on  the  oth- 
er side  of  the  creek."  The  deed  itself  called 
for  all  the  land  on  the  west  side  of  the  Blue. 
Witness  read  the  deed  before  be  signed  it 
Oarnett  wrote  into  the  deed  the  number  of 
acres,  and  added  the  words,  "more  or  less." 
Witness  understood  that  to  mean  that,  if 
there  was  more  land  on  the  west  side  of  the 
Blue  than  32.71  acres,  Oarnett  got  It;  and.  If 
there  was  less,  he  would  simply  get  what 
was  on  the  west  slda  Quarter  quarter  sec- 
tions sometimes  overrun.  Witness  supposed 
the  center  of  the  cre^  was  the  line.  The 
abstract  on  which  be  sold  did  not  contain  the 
record  of  the  six  acres.  Witness  had  always 
understood  that  all  the  land  be  owned  after 
selling  the  six  acres  was  on  the  west  side, 
and  had  never  understood  differently  until 


the  controversy  came  up  between  plaintiff 
and  defendant. 

Referring  to  the  quitclaim  deed  made  to 
defendant  in  February,  1904,  witness  said 
Mr.  Cable  "claimed  that  be  did  not  have 
a  good  title  over  there,  and  tbat  it  [said 
deed]  would  perfect  his  title."  Up  to  that 
time  witness  "understood"  and  "always 
thought"  that  the  six  acres  covered  the  land 
east  of  the  Blae,  and  that  the  owners  of  tbat 
tract  claimed  all  on  the  east  side.  The  Blue 
had  been  recognized  as  the  Hne  ever  since 
witness  conld  remember.  The  creek  ran  In 
such  a  shape  that,  if  he  (witness)  had  any- 
thing over  there,  he  never  thought  It  worth 
anything.  He  claimed  nothing  there.  He 
knew  nothing  about  the  shape  of  the  six 
acres.  He  bad  seen  Welssenfels  working  on 
the  west  side  of  the  Blue  and  cultivating  up 
to  the  Blue,  where  it  could  be  cultivated.  On 
redirect  examination,  witness  reiterated  that 
in  1888  he  was  "aiming"  to  sell  Oarnett  all 
the  land  he  had  left  in  the  S.  B.  N.  B.  He 
further  said  that,  when  be  made  his  quit- 
claim deed  to  defendant  in  1904,  defendant 
brought  him  an  abstract,  bat  he  did  not  take 
the  pains  to  look  It  up.  He  did  not  think  It 
necessary  because  he  knew  what  defendant 
wanted.  He  wanted  to  "better  bis  title,"  and 
witness  "Intended  to  deed  to  him  what  he 
thought  belonged  to  him."  Over  the  objec- 
tion that  It  was  not  competent  to  contradict 
a  deed  by  parol  evidence  of  grantor's  inten- 
tion in  making  it,  he  was  allowed  to  testify 
that  he  did  not  Intend  to  convey  to  defend- 
ant any  land  not  already'  deeded  to  him  or 
hl8  predecessors  in  title.  C!ontinuing,  he  said 
tbat  defendant  paid  him  $2,  bis  expenses  In 
coming  to  Kansas  City;  tbat  there  was  noth- 
ing paid  for  the  land.  He  did  not  under- 
stand that  any  of  the  six  acres  was  west  of 
the  Blue;  and,  over  the  objection  "that  parol 
testimony  Is  Inadmissible  to  contradict  or 
vary  the  tenoa  of  a  deed,"  he  was  allowed  to 
testify  that  he  did  not  intend  to  let  either 
of  his  grantees  have  any  of  the  other's  land. 
There  was  testimony  from  him,  also,  that  the 
Big  Blue  is  a  fishing  stream  and  many  fish- 
ermen resort  there.  On  recross-examlnatlon, 
witness  reiterated  tbat  defendant,  when  be 
came  to  negotiate  with  him  about  the  quit- 
claim In  February,  1904,  brought  an  abstract, 
and  tbat  he  (witness)  came  to  town  to  make 
the  deed  something  like  a  week  afterwards; 
that  it  was  made  to  perfect  Gable's  title  on 
the  east  and  south  of  the  Blue,  and  witness 
Intended  to  make  it  out  tbat  way,  and  did  not 
know  at  that  time  he  owned  any  land  on  the 
east  of  the  Blue;  that,  when  he  made  the 
original  deed  to  (jamett,  be  intended  to  con- 
vey to  bIm  all  the  land  he  owned  west  of 
the  Blu(»;  that  there  was  no  mistake  made  In 
the  Oarnett  deed.  He  also  testified:  "I  In^ 
tended  to  convey  to  bim  all  tbat  I  had." 
But,  on  being  questioned  whether  there  was 
anything  said  to  him  at  the  time  of  the  Oar- 
nett trade  about  conveying  all  that  he  bad 
tbere,  he  testified  It  was  a  supposition  of  hla 
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only — ^be  did  not  know  there  was  anything 
said  about  that.  He  further  testified  Mr. 
Garnett  was  an  attorney,  had  been  for  years, 
and  that  he  (Garnett)  got  up  ttie  abstract  to 
the  land,  and  traded  around  In  real  estate  in 
that  neighborhood. 

Defendant  introduced  R.  B.  Oamett  as  a 
witness,  who  testified  that  be  bad  experience 
as  a  real  estate  lawyer  for  28  years,  and  at 
one  time  conducted  a  set  of  abstract  books ; 
that  he  prepared  the  deed  from  Boone  to 
himself — either  he  or  Mr.  Bernard,  bis  part- 
ner, did;  that  the  negotiation  In  regard  to 
the  purchase  had  reference  to  a  tract  of  land 
bounded  on  the  «ast  side  by  the  Blue;  that 
he  only  bought  the  piece  on  the  west  side^ 
never  intended  to  buy  any  on  the  east  side, 
neyer  knew  Mr.  Boone  owned  any  there;  that 
one  Corder  acted  as  agent  for  Mr.  Boone; 
that  there  was  very  little  negotiation,  since 
witness  had  the  tract  on  his  abstract  bookn 
and  knew  about  the  land  in  that  way.  Wit- 
ness was  of  the  opinion  that  he  had  never 
talked  with  Mr.  Boone,  and  negotiated  entire- 
ly with  Mr.  Corder.  Tbe  deed  he  got  from 
Boone  correctly  described  the  land  he  bought. 
On  cross-examination,  witness  said  Mr.  Boone 
was  in  Saline  county  at  the  time,  living  there 
on  a  farm,  and  that  be  may  have  talked 
with  him  after  the  transaction.  On  the 
same  day  he  got  the  deed  from  Boone  be 
deeded  it  to  his  partner;  had  agreed  with  him 
to  take  the  land  before  he  got  the  deed,  in 
order  to  get  rid  of  a  hone  and  buggy  wit- 
ness owned.  That  was  all  witness  had  In  the 
transaction,  to  wit,  the  sale  of  bis  horse  and 
buggy.  Witness  executed  a  mortgage  on  the 
land  for  part  of  the  purchase  price ;  Bernard 
taking  title  subject  to  said  mortgage.  Refer- 
ring to  the  consideration  in  bis  deed,  to  wit, 
$1,962.60,  and  to  tbe  number  of  acres,  to  wit, 
32.71,  witness  said  be  expected  they  arrived 
at  the  total  consideration  by  multiplying  the 
number  of  acres  by  $60.  His  recollection 
was  that  they  had  a  surveyor's  plat  when 
they  wrote  the  deed,  and  the  plat  showed  tbe 
number  of  acres,  after  deducting  tbe  six 
acres  and  tbe  railroad  right  of  way.  On  re- 
direct examination,  be  testified  that  the  sur- 
veyor's plat  did  not  show  any  land  east  of 
tbe  Blue.  Witness  had  an  abstract,  and  the 
abstract  showed  Boone's  land  only  on  the 
west  side  of  tbe  Blue.  On  cecross-examina- 
tion  he  said  he  did  not  pay  much  attention 
to  the  plat;  did  not  know  whether  the  ad- 
ministrator's deed  to  Lea  for  the  six-acre 
tract  was  shown  on  the  abstract,  and  did  not 
examine  the  abstract  as  an  attorney. 

By  Mr.  Donnell  defendant  put  in  evidence 
tending  to  show  that  he  knew  tbe  land  for 
20  years;  that  It  was  wild,  and  after  the 
heavy  timber  was  cut  off  it  grew  up  in  under- 
brush. In  a  negotiation  between  blm  and 
Mr.  Boone  relating  to  the  purchase  of  the 
S.  B.  N.  B.  witness  broke  the  negotiations  off, 
and  refused  to  buy  because  he  could  not  get 
the  land  on  the  east  side  of  tbe  Blue.  It  was 
the  common  und«r8tauding  in  the  neigbl>or- 


hood  that  tbe  Bide  river  was  the  divlding^ 
line  between  Boone's  land  and  tbe  six-acre 
tract 

The  defendant  then  took  the  stand  In  his 
own  behalf,  and  said  be  was  a  farmer,  and 
not  familiar  with  land  tltlea;  had  fanned  all 
bis  life;  that  when  he  got  bis  deed  In  1902 
be  took  possession  of  all  the  land  on  tbe 
east  side  of  tbe  Blue  river.  Then  the  follow- 
ing occurred:  "Q.  Did  yon  think  at  that  time 
that  your  deeds  called  for  all  on  that  side? 
Mr.  Jones:  I  don't  think  it  is  material  what 
he  tbonght  The  deed  si>eaks  for  itself,  a 
description  by  metes  and  bounds.  The  Court: 
I  don't  think  It  is  competent  Mr.  Oamett: 
I  don't  think  any  of  tbis  evldoice  Is  compe- 
tent I  think  it  is  as  competent  for  the  de- 
fendant as  for  tbe  plaintiff.  Tbe  Court:  I 
don't  recall  any  testimony  of  that  kind.  Mr. 
Oamett:  Mr.  Boone  testified  in  that  way; 
but  you  haven't  passed  upon  it  Tbe  Court: 
The  objectioa  Is  sustained.  (To  which  ruling 
of  tbe  court  the  defendant  at  the  time  duly 
excepted.)  Q.  Mr.  (3able,  you  say  tibat  after 
that  deed  yon  took  possession  of  the  whole  of 
that  tract  of  land  east  of  tbe  Blue?  A.  Yes, 
sir."  ContlBnlng,  witness  said  that  a  Mr. 
Anderson  was  encroaching  on  him  on  the 
south ;  that  thereupon  among  them  they  had 
a  survey  made.  As  we  grasp  it  this  survey 
was  also  made  in  connection  with  the  estab- 
lislunent  of  a  road,  and  no  one  seems  willing 
to  father  it  or  pay  for  It  When  tbe  survey- 
or ran  out  tract  A  as  a  parallelogram  (with 
tbe  northwest  comer  a  little  ways  on  the 
west  Bide  of  tbe  Blue),  witness  was  not  there, 
but  plaintiff  was.  Witness  afterwards  bad  a 
conversation  with  plaintiff,  and  told  him  that 
he  (vrltness)  claimed  no  land  on  the  west 
side  of  tbe  Blne^  but  did  claim  all  on  the 
east  side.  Plaintiff  then  said  he  claimed  all 
of  the  land,  except  tbe  six  acres ;  said  be  bad 
bought  it  from  Bernard.  Witness  asked 
where  Bernard's  deed  was.  Plaintiff  said 
Bernard  bad  It  Witness  told  hbn,  "You  had 
better  get  your  deed  and  examine  it"  Plain- 
tiff then  built  some  fence.  Witness  tore  It 
down.  Witness  then  got  bis  quitclaim '  deed 
from  Morgan  Boone,  Jr.,  and  fenced  tbe  land. 
When  witness  went  to  see  Mr.  Boone  about 
the  quitclaim  deed,  he  took  his  abstract  along 
and  showed  it  to  him,  and  told  him  he  (wit- 
ness) was  in  trouble;  that  plaintiff  bad  fenc- 
ed some  of  tbe  land  witness  claimed;  that 
there  was  a  mistake  in  the  deed ;  that  be  had 
talked  with  the  surveyor,  and  the  surveyor 
had  explained  to  him  where  tbe  line  was,  and 
was  sorry  witness  was  not  present  when  tbe 
survey  was  made;  that  Mr.  Boone  took  tbe 
abstract  and  said  to  witness:  "I  never  own- 
ed no  land  across  tbe  Blue  river  at  all.  My 
father  deeded  that  away  before  I  was  born." 
And  he  said:  "I  will  be  too  glad  to  give  you 
a  quitclaim  deed  If  that  wlU  fix  it"  "I  told 
tilm  I  thought  that  was  all  that  was  required ; 
that  my  abstractor  told  me  to  get  a  quit- 
claim deed."  Mr.  Boone  told  witness  that  "he 
[Welssenfels]  knows  he  has  got  no  right  on 
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tbe  eaet  side  of  the  Blue  river."  Witness 
paid  Mr.  Boone  all  be  asked  for  tbe  quitclaim 
deed.  On  cross-examination,  witness  said. 
In  substance,  among  other  things,  that  he 
saw  tbe  deed  be  got  from  the  Taylors;  that 
tie  bought  the  land  through  Whipple  &  Woods, 
agents  for  the  seller,  knew  nothing  about 
-what  the  Taylors  claimed  to  own;  that  what 
made  him  think  the  Blue  river  was  the  line  was 
that  he  saw  tbe  receipt  the  elder  Boone  gave 
to  I/ea,  and  It  says  six  or  seven  acres ;  that 
In  getting  the  quitclaim  fr(xn  Mr.  Boone  he 
did  not  know  he  was  buying  any  land;  that 
be  was  just  getting  a  quitclaim  to  fix  bis 
title.  On  redirect  examination  he  further  tes- 
tified that  he  had  heard  plaintiff  say  more 
than  once  that  his  land  was  on  the  west  side 
of  the  Blue  river. 

In  rebuttal  plaintiff  took  the  stand  and 
denied  having  any  conversation  with  defend- 
ant to  the  effect  that  he  only  owned  land 
west  of  tbe  Blue,  never  had  any  conversation 
with  defendant  about  what  he  owned  until 
tbe  survey  was  made;  that  he  understood 
from  Mr.  Bernard  that  defendant  only  own- 
ed six  acres  of  land  In  the  southeast  comer; 
that  he  had  paid  his  taxes  according  to  tbe 
assessor's  book — ^flrst  on  34  acres,  and  then  <» 
34  acres  less  tract  B.  On  cross-examination, 
he  said  be  never  had  read  his  tax  receipts, 
and  did  not  know  that  he  was  assessed  with 
land  west  of  the  Blue;  that  he  had  never 
read  the  deed  from  Bernard  to  him ;  that  he 
had  taken  possession  on  the  east  side  of  the 
Blue  up  north  at  the  comer  (tills  possesslou, 
we  Infer,  relates  to  a  private  road  or  pass- 
way  thore);  that  he  never  knew  his  deed  cov- 
ered only  land  on  the  west  side  of  the  Blue 
until  Cable  told  him,  after  the  survey  was 
made.  While  there  was  some  evidence  that 
the  banks  of  tbe  Blue  had  caved  in  a  place 
or  so,  yet  there  was  no  evidence  worthy  of 
tbe  name  that  the  main,  well-defined  channel 
of  the  Blue  river  had  shifted  since  Morgan 
Boone,  Jr.,  made  his  deed  to  Gamett  As 
said,  this  stream  had  reached  the  dignity  of 
a  fishing  stream,  and  was  of  so  pronounced 
a  character  that,  when  the  survey  was  made, 
it  was  not  fordable,  and  the  surveyors  wait- 
ed for  lee  to  form  to  cross  and  locate  tbe 
northwest  comer  of  tract  A. 

At  the  close  of  tbe  evidence,  plaintiff  ten- 
dered two  amendments  to  his  petition  on  the 
theory  that  such  amendments  would  accmrd 
with  the  proof.  They  were  directed  to  charg- 
ing that  the  quitclaim  deed  from  Morgan 
Boone,  Jr.,  to  defendant  of  date  of  February, 
1904,  was  obtained  by  fraud  and  deceit,  and 
asking  it  to  be  annulled*  The  court  refus- 
ed to  allow  these  amendments.  Thereupon 
plaintiff  offered  to  amend  bis  replication, 
and  set  up  tbe  same  matter.  This  was  also 
disallowed.  Thereupon  the  court  entered  its 
decree,  vesting  all  tbe  S.  E.  N.  E.  In  plaintiff, 
except  tracts  A  and  B.  On  such  record,  ought 
the  decree  to  be  sustained? 

1.  To  sustain  plaintiff's  theory  that  tbe 
original  deeds  from  Boone  to  Gamett,  from 


Gamett  to  Bernard,  and  fnna  Bernard  to 
him  (which  deeds  all  refer  to  the  Blue  river 
as  the  east  boundary  of  his  land)  gave  him  a 
title  east  of  the  Blue,  plaintiff's  learned 
counsel  argue  tbat  the  porous  and  friable 
quality  of  the  soil  of  Jackson  county  make 
the  shifting  of  tbe  channel  of  the  Blue  an 
easy  matter  and  naturally  to  be  expected  to 
come  to  pass.  The  inference  Is  that  tbe 
stream,  In  tbe  flux  of  time  and  water,  has 
made  a  new  channel  and  new  banks  further 
to  tbe  west,  thus  putting  a  portion  of  plain- 
tUTs  original  tract  east  of  the  Blue.  The 
trouble  with  tUs  theory  is  there  Is  no  evi- 
dence showing  the  channel  of  the  Big  Blue 
shifted  as  argued,  or  shifted  at  all.  To  tbe 
contrary,  there  was  testimony  tbat  large 
trees  were  growing  on  either  bank;  and  the 
testimony  tends  to  show  that  the  waters  of 
tbe  Blue  were  now  flowing  within  its  ancient 
banks,  serving  a  purpose  of  use  and  diversion 
along  (and  for)  several  lines,  to  wit,  fish 
lines  as  well  as  boundary  lines. 

2.  It  is  argued  on  defendant's  behalf  that 
the  naked  record  title  to  the  little  tracts  1, 
2,  and  S  was  in  Morgan  Boone,  Jr.,  at  the 
date  of  his  quitclaim  deed  to  defendant,  on 
February  15,  1904;  that  by  tbat  deed  that 
title  passed  to  defendant;  and  that,  as  long 
as  that  deed  stands,  it  is  an  insurmountable 
obstacle  in  the  way  of  plaintiff's  recovery. 
As  we  se^  it,  plaintiff's  learned  counsel  in- 
ferentlally  concede  the  force  of  defendant's 
position,  but  seek  to  parry  tbat  force  by  argu- 
ing tbat  the  deed  was  the  product  of  fraud 
and  deceit  practiced  on  Boone,  and  Is  with- 
out consideration,  and  therefore  should  be 
brushed  away  to  let  in  plaintiff's  special  war- 
ranty from  Boone,  executed  some  months  lat- 
er. (Conveyance  No.  6  in  plaintiff's  chain  of 
title.)  To  tbat  end  It  Is  Insisted  tbat  the 
chancellor  should  have  permitted  an  amend- 
ment to  tbe  petition  to  conform  to  the  proofs, 
setting  up  fraud  and  deceit  as  a  ground  for 
annulling  that  deed  and  seeking  to  set  it 
aside;  and,  failing  In  that,  we  should  treat 
the  petition  as  amended,  and  let  tbe  case  ride 
off  on  tbe  theory  that  the  amendment  was  in- 
grafted upon  the  stock  of  the  original  peti- 
tion, and  the  relief  sought  should  be  granted. 
But  we  cannot  adopt  plaintiff's  view  for  more 
reasons  than  one.  (a)  In  the  first  place,  if 
we  concede  tbat  the  naked  legal  title  to  tracts 
1,  2,  and  3  had  not  passed  out  of  Boone  prior 
to  the  date  of  that  deed,  and  if  we  go  fur- 
ther, and  concede  that  Boone  was  defrauded 
by  tbe  execution  of  that  deed  to  defendant, 
then  the  fraud  touches  Boone  alone,  and  the 
right  of  action  on  the  fraud  is  not  a  vendible 
commodity  to  pass  from  one  to  another  by 
dicker  and  sale.  The  right  to  sue  to  set  aside 
that  deed  was  In  Boone,  remained  in  him  (If 
anywhere),  and  did  not  pass  by  bis  subse- 
quent special  warranty  to  plaintiff.  Smith 
V.  Harris,  43  Mo.  567;  Jones  v.  Babcock,  15 
Mo.  App.  149;  Wilson  v.  Bailroad,  120  Mo. 
45,  28  S.  W.  627,  759;  Haseltlne  v.  Smith, 
154  Mo.   404,   55   S.  W.   633;    Hayward   v. 
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SmitH,  187  Mo.  4&I,  86  S.  W.  183.  The  gen- 
eral role  tbat  a  anbaequent  grantee  may  not 
maintain  a  anlt  to  set  aaide  a  prl(»  fraodu- 
lent  deed  from  hla  grantor  to  anotber  la  sub- 
ject to  a  main  modification,  yiz..  If  auch  anb- 
aeqnent  grantee  bad  a  prior,  independent, 
equitable  right  in  the  aubject  of  the  grant, 
then  be  may  maintain  hla  bill  to  aet  aalde 
the  fraudulent  conveyance  of  his  grantor 
atandlng  in  the  road  of  clearing  up  and  per- 
fecting hia  original,  prior,  independent,  equi- 
table right  In  the  aubject  of  the  grant.  See 
caaea,  aupra.  But  such  exception  to  the  gen- 
eral rale  does  not  help  plaintiff  in  thta  caae, 
because  there  Is  not  a  particle  of  aubatantire 
proof  tbat  plaintiff  had  a  prior,  independent, 
equitable  right  in  any  land  eaat  of  the  Blue 
river  before  he  procured  hia  apeclal  warran- 
ty deed  from  Morgan  Boone,  Jr.  That  deed 
•waa  a  Junior  conveyance.  Defendant* a  quit- 
claim wag  a  senior  conveyance.  By  that 
quitclaim,  until  aet  aaide,  Boone'a  title  paas- 
«d  from  him.  Therefore  there  waa  nothing 
for  the  q;>eclal  warranty  to  operate  on. 
Boone,  having  nothing,  could  give  nothing; 
ergo,  plalntlfl  got  nothing,  (b)  In  the  aecond 
place.  If  we  were  persuaded  to  Aiopt  the 
theory  of  plalntlfTs  learned  counsel,  and 
treat  the  caae  aa  if  the  petition  was  amend- 
ed aa  prayed  into  a  bill  to  set  defendant's 
quitclaim  aside,  then  we  are  met  with  the 
further  fact  that  there  Is  no  eyldence  of 
fraud  or  deceit  practiced  by  defendant  upon 
Morgan  Boone,  Jr.  It  is  a  commonplace  of 
the  law  that,  to  set  aaide  so  aolemn  an  in- 
atrument  aa  a  deed  for  fraud,  requlrea  proof 
of  a  character  so  blgh  and  atringent  as  to 
go  beyond  the  mere  preponderance  of  the 
teatlmony,  and  remove  all  reasonable  doubt. 
Here  there  la  not  only  no  proof  of  the  exact- 
ing atandard  indicated,  but  there  is  no  proof 
of  any  probative  weight  of  any  fraud  what* 
ever,  aa  said.  Mr.  Boone  seema  to  be  a  Just 
man  and  an  amiable  man.  He  doea  not  say 
defendant  misled  him  by  a  false  suggestion 
or  by  a  suppreasion  of  the  truth.  Apparent- 
ly defendant  told  him  the  truth  and  all  he 
knew  of  it  Hla  desire  in  making  defend- 
ant's deed  waa  to  give  him  the  land  on  the 
east  side  of  the  JBlue  river,  because  be 
thought  hla  father  deeded  that  land  away, 
and  that  plaintiff  waa  entitled  to  nothing 
eaat  of  the  river.  Subaequently,  when  he 
made  hia  new  deed  to  plaintiff,  he  took  anoth- 
er view  of  the  matter.  But  hla  ambulatory 
views  could  not  change  the  operative  effect 
of  his  former  deed,  unless  the  fraud  and  de- 
ceit of  defendant  was  the  moving  cause  In 
making  It 

3.  Over  the  objection  of  defendant,  plain- 
tiff was  allowed  to  Introduce  evidence  of 
Boone's  Intent  and  purpose  in  making  the 
Garnett  deed,  and  hla  Intent  and  puipoae 
In  making  tbe  quitclaim  deed  to  defendant, 
and  the  special  warranty  to  plaintiff.  It  Is 
elementary  that  in  the  absence  of  mutual 
mistake  or  fraud  and  deceit,  and  In  the  ab- 
sence of  any  ambiguity  In  a  deed,  tbe  gran- 


tor may  not  whittle  away  the  optative 
words  of  a  grant  by  testlfjring  to  a  condition 
of  mind  what  his  Intentions  and  purpoaes 
■wen.  His  act  speaks  louder  than  hia  Intents 
and  purposea.  What  he  does  weighs  down 
what  he  thlnka.  The  consideration  of  a  deed 
la  open  to  investigation  and  explanation; 
but  this  rule  (in  cases  of  the  character  at 
bar)  does  not  go  so  far  aa  to  let  in  proof  over- 
turning the  operative  worda  of  a  grant  in  a 
deed  free  from  amblgnitiea,  or  varying  or 
contradicting  the  deed  Itself  or  the  desoip- 
tions  contained  therein.  The  consideration 
In  defendant's  quitclaim  from  Boone  waa  $2, 
and  therefore  amall;  but  the  conaideratlon 
in  Boone's  q;>eclai  warranty  to  plaintiff  waa 
$1,  and  th«%fore  amaller.  But  neither  the 
one  consideration  or  the  other  vitiated  the 
deed  as  a  conveyance.  For  the  purpose  of 
transferring  title,  a  quitclaim  is  as  effective 
aa  any  other  deed,  barring  outstanding  eqnl- 
tlea,  not  the  aubject  of  record,  and  barring  re- 
course on  covenants  of  warranty.  The  fore- 
going propoaltions  need  no  support  from  an 
array  of  authorltiea;  but  one  or  the  other 
of  them,  aa  pointed  out  by  defendant'a  dili- 
gent counsel  in  an  excellent  brief,  may  be 
found  reaaoned  out  and  laid  down  in  the 
following:  Chew  v.  Keller,  171  Mo.,  loc.  cit 
226,  71  S.  W.  172;  Chriat  v.  Keuhne,  172 
Mo.,  loa  dt  124,  72  8.  W.  687;  Edwards  v. 
Latimer,  18S  Mo.,  loc.  dt  900,  82  &  W.  100; 
Winter  v.  Railroad,  160  Mo.,  loc  dt  176, 
61  S.  W.  606;  Harding  ▼.  Wright,  119  Mo. 
1,  24  8.  W.  211;  Strong  v.  Wbybark,  201 
Ma  841.  102  a  W.  868. 

OOxee  questions  discuaaed  by  counael  are 
not  deemed  controlling  in  arriving  at  a  Just 
result  and  may  be  put  aaide.  In  the  view 
we  take  of  tUa  case,  the  decree  doea  not  do 
equity. 

The  cause  is  reversed  and  remanded,  with 
directions  to  the  Iowm:  court  to  enter  a  de- 
cree vesting  the  title  to  all  of  the  8.  K.  N. 
fill  west  of  the  Big  Blue  In  plaintiff,  sub- 
ject to  the  right  of  way  of  tract  B,  and  vest- 
ing tbe  title  in  all  aald  8.  B.  N.  B.  eaat  of 
the  Big  Blue  in  defendant,  nothing  herein 
to  be  considered  aa  an  adjudication  one  way 
or  the  other  upon  the  right  of  plalntlfl  to 
use  a  private  road  or  passway  to  his  land 
croaaing  tbe  Big  Blue  near  tbe  northeast 
comer  of  said  8.  B.  N.  B.,  about  which  there 
waa  aome  teatlmony.    All  concur. 

On  Rehearing. 

In  a  motion  for  a  rehearing  plaintiff's 
learned  counsel,  among  other  reasons  for 
granting  one,  set  up  the  following  conten- 
tion, viz.:  "Furthermore,  It  Is  proper  to  ob- 
serve here  that  we  claim  mistake  In  the  ex- 
ecution of  the  quitclaim  deed  as  well  as  de- 
celt" — the  quitclaim  deed  referred  to  being 
the  one  from  Boone  to  defendant  If  counsel 
by  that  contention  mean  to  say  that  they 
sought  to  amend  the  pleadings  so  aa  to  base 
a  right  to  avoid  the  deed  on  mistake  aa  vrell 
aa  deceit  they  inadvertently  tall  into  error. 
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No  BQch  offer  was  made.  The  first  amend- 
ment offered  was  this:  "Plaintiffs  further 
state  that  the  quitclaim  deed  from  Morgan 
Boone  and  wife  to  the  defendant  Cable,  dat- 
«d  the  15th  of  February,  1904,  was  procured 
by  deceit  and  mlsrepresentatlcm  and  with- 
out consideration,  and  that  same  constitutes 
an  ai^wrent  cloud  on  the  title,  and  asks  the 
same  be  remdved."  The  second  amendment 
offered  was  like  unto  the  first.  If  counsel 
mean  that  In  their  brief  here  they  claimed 
mistake  in  the  deed  as  a  reason  for  sustain- 
ing the  decree,  that  is  true.  But  It  is  ele- 
mentary that  a  decree  must  be  responsive 
to  the  pleadings,  and  must  be  within  their 
lines.  Blade  t.  Early,  106  S.  W.  1014  Unst 
handed  down),  and  cases  cited.  So,  too,  it 
Is  rudimentary  that  a  mistake  furnishing 
ground  for  equitable  interference  must  be  a 
mutual  mistake  of  fact,  etc:  Ohrlsman  t. 
Linderman,  202  Mo.,  loc.  clt  61S,  100  S.  W. 
1090.  There  was  no  substantial  evidence  to 
base  such  form  of  mistake  upon ;  and,  there 
'  being  no  offer  of  such  amendment,  the  ques- 
tion of  mistake  is  In  the  air.  If  the  evidence 
had  warranted  the  amendment,  and  if  the 
amendment  had  been  offered,  the  decree  be- 
ing for  plaintiff,  we  could  luve  treated  the 
case  as  if  the  amendment  had  been  made. 
Young  V.  Glasscock,  79  Mo.,  loc.  clt  679  et 
seq. 

The  motion  for  a  rehearing  is  overruled. 
All  concur. 


HOLTON  et  al.  v.  COCHRAN. 

(Supreme  Court  of  Missouri.   Division  No.   1. 
Nov.  27,  1907.) 

1.  Wills— Testamentabt    Capaoitt— TJnduk 
Influence— BuBDBN  of  Pkoop. 

Where,  in  a  will  contest,  the  subscribing 
witnesses  testified  that  testator  was  of  lawfol 
age  and  of  sound  mind,  as  well  as  to  the  due 
execution  of  the  will,  such  evidence  established 
a  prima  facie  case  for  proponents,  and  shifted 
the  burden  to  contestants  of  establiahin;  testa- 
tor's incapacity,  or  that  the  execution  of  the 
will  was  the  result  of  undue  influence. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  49,  WiUs,  a  101-110,  888-402] 

2.  Same- Requisites  of  Capaoitt. 

A  person  has  teetameotary  capacity  who  is 
capable  of  comprehending  all  his  property  and 
all  the  persons  who  reasonably  come  within  the 
ran^  of  his  bounty,  and  who  has  sufficient  in- 
telligence to  understand  his  ordinary  business 
and  to  know  what  disposition  he  is  making  of 
his  property. 

[Ed.  Note.— For  cases  !n  point,  see  Cent  Dig. 
vol.  49,  Wills,  SS  96-100.] 

8.    SaUB— BVIDENCK. 

In  a  will  contest  evidence  held  to  warrant 
a  finding  that  testator  had  not  testamentary 
capacity  at  the  time  he  executed  the  will,  and 
that  it  was  the  result  of  undue  influence  exer- 
cised over  him  by  his  wife,  who  was  the  prind- 
pai  beneficiary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  49,  Wills,  a  187-161,  421-437.] 

4.    SAHB— iNSTBUCmONS. 

An  instruction  in  a  will  contest  that  even 
though  the  jnry  might  find  that  testator  pos- 
sessed "many"  of  the  mental  requisites  which 
were  necessary  to  qualify  him  to  make  a  valid 


will,  yet  if  he  was  laboring  nnder  an  Insane  de- 
lusion that  his  son  and  daughter  had  exacted  of 
him  and  that  he  had  turned  over  to  them  a 
greater  amount  of  stock  in  a  certain  corporation 
than  they  were  lawfully  entitled  to,  and  that 
such  delusion  overcame  and  controlled  hig  will 
and  iud^ent  in  the  execution  of  the  will,  they 
should  find  against  the  instrument  was  not  con- 
tradictory as  charging  that,  though  be  had  "all" 
the  mental  requisites  necessary  to  constitute  tes- 
tamentary capacity,  the  will  was  unsustainable 
if  he  had  an  Insane  delusion. 
6.  Tbiai/— InsTBUcnoNS— AssuuEO  Facts. 

Where  a  pretended  claim  of  testator  that  his 
son  and  daughter  bad  compelled  him  to  turn 
over  to  them  more  stock  in  a  corporation  than 
they  were  entitled  to  was  so  destitute  of  merit 
that  no  sane  man  with  the  affection  testator  en- 
tertained for  his  children  would  have  persistent- 
ly asserted  It,  it  was  not  error  for  the  court.  In 
a  contest  of  testator's  will  by  whic^  be  prsJcti- 
cally  disinherited  such  children,  to  assume,  in  an 
Instruction  on  insane  delusions,  that  testator's 
claim  with  reference  to  such  stock  was  un- 
founded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  420-431.] 

6.  Wnxs— Insane  Delusions. 

Where  testator  harbored  a  delusion  that  his 
children,  whom  he  disinherited,  had  compelled 
him  to  transfer  to  them  certain  corporate  stock 
to  which  they  were  not  entitled,  and  such  delu- 
sion dominated  him  in  making  his  will,  he  had 
not  testamentary  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  H  78-81.] 

7.  Same— Testamentabt  Capaoitt— Ihstbuo- 

TIONS. 

An  instruction  on  testamentary  capadty, 
requiring  that  testator  must  have  sufficient  un- 
derstanding to  comprehend  the  nature  of  the 
transaction  he  was  engaged  in  when  making  his 
will,  the  nature  and  extent  of  his  property,  and 
to  whom  he  desired  to  and  was  going  to  give 
it,  "without  the  aid  of  any  other  person,"  etc., 
was  not  objectionable  as  adding  to  the  requisites 
specified  for  testamentary  capadty  by  Rev.  St. 
1809,  8  4602  [Ann.  St.  1906,  p.  2501],  in  requir- 
ing that  testator  must  have  been  able  to  act 
without  aid. 

8.  Appeal  —  Review  or  Evidence  —  Objec- 
tions. 

In  order  to  entitle  appellant  to  a  review  of 
an  objection  to  a  hypothetical  question,  she  is 
required  to  point  out  the  specific  objectionable 
features  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  2,  Appeal  and  Error,  H  1141.  1272.] 

8.  Evidence— Opinion   Bvioenob— Ezpehts— 

Htpothxtical  Question. 

If  a  hypothetical  question  substantially  em- 
braces the  facts  disclosed  by  the  evidence,  it  Is 
proper:  counsel  being  entitled  to  assume  any 
state  of  facts  which  the  evidence  tends  to  estab- 
lish, and  to  vary  the  question  so  as  to  cover  the 
different  theories  of  the  facts. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {§  2309-2374.] 

10.  Wills— Testamentabt  Capacitt— Insan- 
ett- Suicide. 

Where,  in  a  will  contest,  there  was  evidence 
of  a  strong  predisposition  to  insanity  in  testa- 
tor's familyg  which  fact  together  with  testator's 
act  of  suicide,  physidans  testified  would  have 
considerable  weight  In  determining  the  condition 
of  testator's  mind  at  the  time  he  executed  the 
will,  an  instruction  that  the  fact  that  testator 
committed  suicide  shortly  after  the  execution  of 
the  will  created  no  presumption  that  he  was  in- 
sane when  the  will  was  executed,  or  when  he 
committed  suicide,  was  properly  refused. 

11.  Same — Evidence— Remoteness. 

In  a  will  contest  because  of  testator's  al- 
leged Insanity  at  the  time  the  will  was  made  la 
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1902,  evidence  of  hli  conduct  at  the  death  of  his 
wife  and  father-in-law  In  1891,  as  bearing  on  the 
issue  of  insanity,  was  not  objectionable  for  !•- 
mqteness. 

Appeal  from  St.  Louis  Glrcnlt  Court;  John 
A.  Blevins,  Judge. 

Suit  by  B.  R.  B.  Helton  and  others  against 
Lillian  M.  Cochran.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

This  suit  originated  In  the  circuit  court  of 
the  city  of  St  liouis,  and  was  instituted  to 
contest  the  validity  of  an  instrument  in  writ- 
ing, purporting  to  be  the  last  will  and  tes- 
tament of  Bdward  K.  Holton,  deceased,  on 
the  grounds:  First,  that  the  testator  was 
not  of  sound  mind  and  disposing  memory, 
and  was,  for  that  reason.  Incapable  of  mak- 
ing a  valid  will;  second,  that  the  instrument 
was  caused  to  be  executed  by  the  undue  and 
improper  influence  of  bis  wife,  Lillian  li. 
Holton  (now  Cochran).  Said  instrument  is 
in  'Words  and  figures  as  follows: 

"I,  Bdward  K.  Holton,  of  the  dty  of  St 
Louis,  state  of  Missouri,  being  of  sound  and 
disposing  mind  and  memory,  do  hereby  make, 
publish  and  declare  this  to  be  my  last  wUl 
and  testament,  hereby  revoking  all  wills  by 
me  heretofore  made. 

"First  I  give  and  bequeath  to  my  broth- 
ers, Frank  G.  Holton  and  William  J.  Holton, 
each  the  sum  of  five  hundred  dollars. 

"Second.  I  give  and  bequeath  to  my  wife, 
Lillian  M.  Holton,  the  sum  of  five  hundred 
dollars  In  trust  for  my  brother,  Albert  S. 
Holton,  and  to  be  paid  to  him  as  his  neces- 
sities may  require. 

"Third.  I  give  and  bequeath  to  my  niece, 
Lillian  M.  Holton,  the  sum  of  seven  hun- 
dred dollars,  In  token  of  her  loyal  services  to 
my  father  and  mother,  now  deceased. 

"Fourth.  I  give  and  bequeath  to  my  son, 
Birchard  R.  B.  Holton,  and  to  my  daughter, 
Alice  M.  Bright  each  the  sum  of  five  dollars. 

"Fifth.  I  give  and  bequeath  to  my  daugh- 
ter, Lucinda  B.  Burrow,  the  sum  of  five  thou- 
sand dollars. 

"Sixth.  All  the  rest,  residue  and  remain- 
der  of  my  estate,  real,  personal  and  mixed, 
wherever  situated,  I  give,  devise  and  be- 
queath to  my  beloved  wife,  Lillian  M.  Hol- 
ton, to  have  and  to  hold  the  same  to  her  and 
to  her  heirs  and  assigns  forever. 

"Seventh.  I  do  name  and  appoint  my  said 
wife,  Lillian  M.  Holton,  executrix,  and 
Charles  A.  Thompson,  executor,  of  this  will, 
without  bond. 

"In  testimony  whereof,  I  have  hereto  set 
my  nand  this  10th  day  of  November,  1902." 

This  Instrument  was  duly  signed  by  Bd- 
ward K.  Holton,  and  attested  by  three  wit- 
nesses, namely,  George  Binghausen,  J.  B. 
Corby,  and  W.  Edwin  Corby,  and  was  duly 
probated  by  the  probate  court  of  the  city  of 
St.  Louis  on  the  5th  day  of  December,  1902. 
Lillian  M.  Holton,  the  widow,  was  the  only 
defendant  who  filed  an  answer.  It  admitted 
the  execution  of  the  will,  and  alleged  the 
testator  was  of  sound  mind  and  disposing 


memory  at  the  time  of  Its  execution,  and  de- 
nied its  execution  was  procured  by  undue 
or  Improper  influence  exercised  over  his  mind 
by  bis  said  wife,  and  terminated  by  alleging 
said  Instrument  was  his  last  will  and  testa- 
ment The  record  In  this  case  covers  about 
1200  pages  of  closely  typewritten  matter,  and 
the  abstracts  thereof  cover  more  than  600 
pages.  Appellant  contends  with  much  earn- 
estness that  the  verdict  of  the  Jury  Is  not 
only  against  the  great  welglit  of  the  evidence^ 
but  that  there  Is  no  evidence  whatever  la 
this  voluminous  record  to  support  the  ver- 
dict This  contention  calls  for  a  somewhat 
extended  statement  of  the  evidence  and  the 
facts  which  the  evidence  tends  to  prove.  As 
to  all  the  facta  In  the  case  which  existed 
prior  to  the  death  of  testator's  first  wife, 
wtiidi  occurred  April  23,  1891,  there  is  but 
little,  If  any,  controversy,  and  whatever  chan- 
ges took  place,  if  any,  as  to  the  testator's 
mind  and  memory,  occurred  subsequent  to 
that  time.    They  are  as  follows: 

Bdward  K.  Holton,  the  testator,  was  bom 
December  17,  184S,  In  the  state  at  Wiscon- 
sin, and  departed  this  life  In  the  city  of 
St  Louis  on  December  2.  1902,  from  wounds 
Inflicted  by  his  own  hand.  He  was  a  strong, 
vigorous  man,  weighing  186  pounds.  He 
dressed  neatly  and  well,  and  had  the  bearing 
and  appearance  of  a  military  man.  His  first 
wife  was  Miss  Carrie  Birchard.  They  were 
married  in  the  year  1867.  He  lived  happily 
with  her  and  raised  a  family  of  three  chil- 
dren, namely,  Lucinda,  Alice,  and  Birchard. 
the  contestants.  They  were  happy,  content- 
ed, and  dutiful  children.  Shortly  after  their 
marriage  they  moved  to  St  Louis,  where  be 
was  actively  engaged  in  the  mercantile  busi- 
ness for  a  period  of  about  35  years,  extend- 
ing down  to  the  month  of  August  1901.  He 
and  his  wife  were  regular  attendants  of  the 
Pilgrim  Congregational  Church,  and  sent 
their  children  to  Sunday  school,  and  educat- 
ed one  of  tbelr  daughters  In  a  Oatholic 
school,  and  was  always  Interested  In  church 
wmrk  and  the  charities  connected  therewith. 
He  was  a  dutiful  son,  a  loving  husband,  a 
kind  and  affectionate  father,  and  a  good  and 
highly  respected  citizen.  He  was  a  man  of 
fine  sense,  sound  Judgment,  and  ripe  ex- 
perience. He  possessed  a  liberal  education, 
and  had  traveled  extensively  at  home  and 
abroad.  He  was  also  a  man  of  splendid  busi- 
ness capacity  and  qualifications  and  devoted 
to  and  was  attentive  to  business,  and  was 
very  successful  therein.  He  was  connected 
with  the  St  Louis  Shovel  Company  and  left 
an  estate  worth  from  $100,000  to  $125,000. 
He  was  active  and  ambitions,  self-willed, 
strong-minded,  determined,  impulsive,  de- 
monstrative, loquacious,  excitable,  and  in- 
clined to  be  more  or  teas  egotisticaL  He 
was  fond  of  his  father  and  mother,  and  sup- 
ported them  during  their  old  age.  He  was 
a  kind  brother,  and  assisted  in  the  support 
and  maintenance  of  an  insane  brother.  All 
witnesses  for  both  plaintiffs  and  defendant 
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testified  that  be  had  a  high  aenae  of  honor 
«nd  Justice  and  was  honest  In  all  his  deal- 
ings. His  mother,  Martha  K.  Holton,  was  of 
unsound  mind  for  four  or  five  years  before 
«he  died,  and  lost  her  mind  entirely  four  or 
five  months  before  ber  death.  His  annt, 
Eliza  Bradley,  his  mother's  sister,  was  In- 
sane. His  brother,  Albert  Holton,  was  In- 
sane, and  spent  much  of  bis  life  In  an  Insane 
asylum  and  died  therein.  A  cousin  of  his, 
Albert  Kendrlck,  was  Insane,  as  was  also 
«ne  of  Albert's  daughters.  The  testator  was 
a  moderate  drinker  prior  to  the  death  of  bla 
wife. 

Charles  M.  Thompson  testified  on  behalf 
of  defendant.  In  substance,  as  follows :  "Capt 
Edward  K.  Holton  and  his  wife  came  to  my 
■office  on  November  10,  1902,  at  my  request. 
I  was  In  the  railway  supply  business.  I 
wanted  blm  to  go  on  my  bond  to  the  United 
States  as  security  for  my  faithful  perform- 
ance of  a  contract  to  be  entered  Into  by  me 
with  the  government.  Immediately  upon  en- 
tering the  office  Capt.  Holton,  leaving  Mrs. 
Holton  In  the  main  office,  took  me  into  the 
Inner  or  private  office  and  explained  to  me 
that  be  intended  redrafting  his  will,  and 
asked  me  to  act  as  executor  along  with  Mrs. 
Holton,  whom  be  had  named  as  executrix  In 
a  former  will  which  he  had  with  him,  ex- 
plaining that  he  wanted  his  wife  to  have  the 
benefit  of  my  advice  in  the  administration 
of  the  estate.  He  showed  me  the  will,  which 
be  had  made  before  then.  (The  witness  did 
not  remember  the  exact  date  of  the  will,  but 
It  subsequently  appeared,  by  the  testimony 
of  Mr.  Zumbalen,  tbat  it  had  been  executed 
November  16,  1901.)  Holton  told  me  this 
former  will  bpd  been  drafted  by  Mr.  Zum- 
balen, a  lawye/.  Capt  Holton  asked  me  for 
the  privilege  of  having  my  private  secretary 
or  stenographer.  Miss  Laura  Maybugta,  write 
out  tbe  new  will  for  him,  which  I  agreed  to. 
We  returned  to  the  main  office,  and  Capt. 
Holton  sat  down  In  that  and  dictated  to 
Miss  Mayhngh  the  matter  which  he  wished 
-embodied  in  the  new  will,  holding  the  old 
one  in  bis  hand  while  he  dictated.  Miss 
Mayhugh  took  down  the  dictation  in  sbort- 
band,  and  afterwards  wrote  It  out  on  the 
typewriter  and  handed  it  to  Capt.  Holton, 
who  handed  the  old  will  to  me,  and  he  and 
I  read  back  to  tbe  old  will  with  the  new 
draft,  comparing  and  checking  back  from  the 
one  to  the  other.  The  differences  between  the 
will  of  November  16,  1901,  and  tbat  of  No- 
vember 10,  1902,  were  that  by  the  former 
-Capt.  Holton  had  given  his  son  Birch  and 
daughter  Alice  $1  each ;  In  the  new  will  he 
raised  this  to  $5  each.  In  the  will  of  1901 
be  bad  given  his  brothers  Frank  and  Wil- 
liam $100  each;  and  he  raised  that  to  $500 
each  in  tbe  new  will.  In  the  will  of  1901 
be  bad  given  his  daughter  Lucinda  B.  Bur- 
row, then  Lucinda  Gamett,  $10,000;  and  in 
the  one  of  1902  be  gave  ber  $5,000.  (Mrs. 
Gamett,  between  the  making  of  the  two 
wills,  had  married  a  Mr.  Burrow.)  In  the 


will  of  1901  hlB  wife,  Lillian,  had  been  sole 
executrix ;  while  In  that  of  1902  the  witness 
was  named  with  her  as  executor.  (The  draft 
of  this  first  will  of  1901  will  be  found  In  the 
testimony  of  Mr.  Zumbalen.)  Capt.  Holton 
then  called  Messrs.  J.  B.  Corby  and  William 
E.  Corby  and  George  Binghausen  up  from 
the  lower  office  and  asked  them  to  witness 
his  will.  He  signed  the  paper  in  the  pres- 
ence of  these  three  gentlemen,  and  they 
signed  it  at  his  request  and  in  his  presence 
and  in  the  presence  of  each  other;  Capt. 
Holton  stating  to  them  that  this  was  his  last 
will  and  testament.  He  then  tore  up  the  old 
one,  threw  tbe  pieces  Into  a  cuspidor,  and 
pat  tbe  new  document  In  bis  pocket.  Upon 
the  completion  of  the  business  of  signing 
the  win  and  bond,  the  Captain  and  Mrs.  Hol- 
ton left  the  office,  having  been  there  from 
three-quarters  of  an  hour  to  one  hour.  Mr. 
J.  B.  Corby  and  Mr.  George  mngbausen  were 
clerks  in  the  employ  of  myself.  Mr.  J.  B. 
Corby  was  28  years  old,  and  Mr.  Wm.  E. 
Corby  30  years  old.  Mr.  Geo.  Rlngbausen's 
age  does  not  appear  In  the  abstract  I  was 
42  years  old;   Miss  Mayhugh,  27. 

All  of  the  parties  above  mentioned  were 
sworn  on  behalf  of  defendant,  and  testified 
tbat  Mrs.  Holton  made  no  remarks  or  sug- 
gestions to  the  testator  during  the  time  the 
will  was  being  drawn  and  executed.  All  tes- 
tified he  was  not  under  the  infiuenoe  of 
liquor ;  was  perfectly  sober ;  acted  as  they 
bad  known  him  to  act  all  through  their  ac- 
quaintance with  him;  appeared  and  acted 
to  them  like  a  man  In  possession  of  all  his 
faculties;  dictated  everything  connected  with 
the  drawing  up  and  execution  of  tbe  will ; 
and  declared  in  their  presence  It  was  his 
last  will  and  testament  All  of  them  knew 
Capt.  Holton,  and  most  of  them  had  known 
him  for  many  years,  and  all  stated  that 
his  actions,  conduct  and  appearance  on 
that  occasion  In  no  wise  differed  from  what 
it  had  been  during  tbe  years  of  their  acquain- 
tance with  him.  Each  of  them  testified 
to  his  actions,  appearance,  and  conduct  Not 
one  of  them  noticed  any  d^resslon,  melan- 
dioly,  or  other  abnormal  symptoms,  and 
they  all  Identified  tbe  paper  afterwards 
given  in  evidence  as  the  paper  which  had 
been  signed  on  tbat  occasion  by  Capt  Hol- 
ton as  his  will,  and  had  been  witnessed  by 
the  two  Messrs.  Corby  and  by  Mr.  Bing- 
hausen, and  which  Capt  Holton  had  dictated 
In  the  presence  of  Mr.  Thomi>son  to  Miss  May- 
hugh, and  which  Miss  Mayhugh  had  written 
out  for  him  on  the  typewriter  from  her  notes 
of  Capt  Holton's  dictation.  They  all  testi- 
fied that  it  was  the  work  of  Capt.  Holton 
alone,  unassisted  by  any  one,  except  the  man- 
ual act  of  typewriting,  which  was  done  by 
MlBs  Mayhugh,  and  the  comparison  between 
it  and  the  will  of  1001  was  done  by  Mr. 
Thompson  and  Capt  Holton,  one  reading  the 
new  draft  while  the  other  held  tbe  old  will, 
and  except  that  each  of  tbe  three  witnesses 
signed  bis  own  name.  Furthermore,  the  die- 
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tatlon  by  Gapt  Holton  had  been  such  that, 
when  MlSB  Mayhugh  trrote  It  out  on  the 
machine  from  the  notes  of  the  dictation,  no 
correctlona  bad  to  be  made  In  her  work. 
"Not  a  letter  changed."  The  Inatrnment  pro- 
.  duced  as  the  last  will  of  Edward  K.  Holton, 
then  BO  executed  on  November  10,  1902,  to- 
gether with  the  affidavits  and  certificate  of 
probate,  were  introdnced  and  read  In  evi- 
dence.  This  was  the  appellant's  case  in  chief. 

Respondents'  Testimony. 

The  plaintiffs  Introduced  evidence  tending 
to  prove  the  following  additional  facts: 

That  testator  joined  the  army  during  the 
Civil  War,  at  the  age  of  19  years,  and  served 
for  2  years.  That  he  was  very  fond  of  and 
aiffectlonate  to  his  children.  That  the  death 
of  his  wife  was  a  great  mental  shock  to  him, 
and  after  that  he  began  to  drink  heavily  and 
continued  it  to  the  day  of  his  death.  That 
frequently  he  would  cry  and  rave  against  the 
Almighty,  and  say  there  was  no  God  nor 
Heaven,  and  that  there  was  nothing  In  reli- 
gion. Ttiat  upon  one  occasion,  when  bis 
daughter-in-law  told  him  she  was  a  Catholic, 
he  said  there  was  nothing  in  it,  and  that 
the  Mohammedan  religion  was  the  only  re- 
ligion in  which  there  was  anything.  That 
during  the  first  few  months  after  the  death 
of  his  wife  he  would  break  out  in  a  laugh, 
would  then  become  very  profane,  and  then 
burst  into  tears  and  cry,  and  again  change 
from  tears  to  laughter,  and  make  remarks 
to  bis  son  or  others  who  happened  to  be 
about  him,  "Aint  I  a  damned  fool,"  or  "I  am 
a  damned  fool."  That  in  December,  1891, 
his  father-in-law  died,  which  occurred  about 
1  a.  m.  On  that  night  he  raved  and  swore, 
and  declared  there  was  no  Ood.  That  his 
language  and  conduct  upon  that  occasion 
were  so  violent  that  his  children  became 
frightened  and  left  his  house  about  11  p.  m., 
and  passed  the  remainder  of  the  night  at  the 
house  of  one  of  bis  daughters.  That  on  the 
next  day,  when  the  children  returned  home, 
he  made  no  mention  of  the  occurrences  of  the 
previous  night.  Between  the  years  1881  and 
'  1899  he  remained  single,  and  during  that 
time  bis  daughter  Alice  kept  house  for  him. 
In  January,  1899,  at  the  age  of  56  years,  he 
married  a  strong,  robust  widow  of  24  or  26 
years  of  age,  who  bad  been  the  stenographer 
In  his  place  of  business  for  years.  In  Septem- 
ber, 1899,  his  mother  met  with  an  accident, 
injuring  herself  quite  seriously,  and  be  went 
to  Milwaukee  to  see  her.  After  seeing  her, 
he  went  down  in  the  elevator  with  his  father, 
and  on  the  first  floor  he  turned  to  bis  father 
In  a  very  excited  manner  and  loud  voice  said 
to  him:  "Yon  old  people  (meaning  his  father 
and  mother)  are  outliving  your  usefulness. 
You  ought  to  have  died  seven  or  eight  years 
ago."  On  this  some  visit  he  took  his  aged 
father  and  uncle  to  dine  with  him  in  one 
of  the  principal  hotels  of  Milwaukee,  and 
without  provocation  or  apparent  cause  began 


to  abnse  the  waiter,  swore  and  became  very 
profane    in    the   public    dining  -  ro<Hn,    and 
otherwise  disturbed  and  attracted  the  atten- 
tion of  alL    That  during  this  visit  his  brother 
William  met  him  In  Milwaukee,  and  dnring 
the  conversation  some  mention  was  made  of 
tbelr  insane  brother.    He  jumped  up  and  be- 
came very  violent  in  his  language  and  man- 
ner, and  said  in  a  loud  and  threatening  voice: 
"God   damn   yon.     I    will    kill   yon  If    yon 
oppose  m&"    That  nothing  had  been  said  or 
done  by  bis  brother  William  to  call   forth 
or  jnstlfy  such  language  or  conduct     That 
within  a  few  minutes  after  this  occurrence 
he  was  laughing  and  talking  pleasantly  as 
though    nothing    unpleasant    had    occurred. 
That  upon  a  visit  to  his  father,  a  few  days 
prior  to  tbe  latter's  death,  he  said  to   bis 
father  in  a  loud  voice:    "You  should  have 
died  long  ago.    Yon  have  lived  20  years  too 
long."    During  this  same  trip  to  Milwankee, 
in  conversation  with  his  brother  William  as 
to  what  was  the  best  way  to  caro  for  their 
aged  and   helpless  mother,   he  burst  forth 
with  oaths,  and  said  in  a  loud  tone  of  voice, 
and  gesticulating  with  his  arms:  "God  damn 
her!   to  hell  with  her!   If  I  had  my  way  I 
would  put  her  in  an  insane  asylum  or  i>oor- 
hoose."     That  his  brother  said  to  him    in 
reply:   "What  do  yon  mean  by  talking  that 
way  about  our  little  mother?    You  must  be 
crazy."    He  shouted:   *T)on't  talk  that  way 
to  me.    Julius  Birge  has  been  in  business 
with  me  for  83  years,  and  never  talked  that 
way  to  me."    And  upon  his  brother's  reply, 
"I  don't  care  anything  about  Julius  Birge," 
he  shouted:    '^es;    Julius  Birge.     He  is  a 
viper — a  snake.    He  has  been  coiling  about 
my  neck,  bat  now  I  have  him  off.    I  have  him 
off."     That   on  the   next  day   he  and   hla 
brother  met,  and  be  never  mentioned  the  oc- 
currences  of  the   previous   day.    That    he 
cared   for    and   supported    his   father    and 
mother  during  the  last  years  of  their  lives, 
and  bequeathed  to  a  niece  of  his  $700,  in 
token  of  her  loyal  services  rendered  to  bis 
father  and  mother  dnring  those  years.    That 
In  1900  hia  mother  died,  and  he  went  to  Mil- 
waukee to  attend  the  funeral,  and  while  In 
the  dining  room,  waiting  for  his  breakfast. 
his  brother  came  in  and  said  to  him,  "Good 
morning,"  and  said,  "Ed,  haven't  yon  been 
to  breakfast  yet?"     Whereupon  he  became 
violent  in  his  actions  and  language,  pounded 
upon  the  table  with  his  fist,  swearing  and 
shouting  at  the  waiter.    That,  upon  seeing 
some  flowers  his  brother  had  brought  to  place 
upon  their  mother's  casket,  he  exclaimed,  In 
substance,  "Humph!  rot;    God  damned  rot!" 
and  later,  while  discussing  tbe  funeral  ar- 
rangements,   he   said:     "I    don't    want    any 
damn   singing,   and   cut   the  services   short, 
damned  short;   and  let  there  be  no  prayers 
at  the  grave,  and  I  don't  want  anybody  to 
take  their  hat  off  at  the  grave."     He  was 
finally  persuaded  to  let  them  sing  tbe  hymn 
"Nearer  My  God  to  Thee,"  and  to  offer  a 
short  prayer  at  the  grave.    During  the  sing- 
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Ing  he  pAcei  the  floor  above  like  a  caged 
ajolmal,  curglug  under  his  breatb.  He  car- 
ried on  In  thla  same  way,  only  more  profane, 
and  was  more  -unreasonable,  at  the  funeral 
of  hla  father,  which  was  held  but  a  few 
months  before.  That  he  frequently  said  be 
was  getting  tired  of  business,  and  wanted 
to  get  out  of  it  and  take  a  rest  That  be 
wanted  to  exchange  his  stock  In  the  St  Louis 
Shovel  C3ompany  for  stock  In  the  Ames  Com- 
pany, BO  be  could  sell  the  latter  and  thereby 
rid  himself  of  all  business.  That  be  urged 
upon  his  chief  associate  In  business,  Julius 
Birge^  to  sell  to  the  Ames  Shovel  &  Tool 
Company  at  a  less  price  than  Blrge  thought 
it  was  worth,  his  object  being  to  get  out  of 
business.  That  his  associate,  Julius  Blrgc, 
persistently  refused  to  sell  for  a  price  less 
than  the  business  was  reasonably  worth, 
which  greatly  angered  testator,  and  com- 
plained to  blm  that  he  wanted  to  quit  busi- 
ness. That  the  consolidation  with  the  Ames 
Company  was  finally  effected,  on  a  basis  of 
five  shares  of  the  Ames  stock  for  one  of  the 
St.  Louis  Shovel  Company's. 

On  December  28,  1891,  Ezra  Blrchard, 
grandfather  of  testator's  children  died,  and 
by  his  will  he  left  bis  estate  to  these  three 
grandchildren,  share  and  share  alike;  the 
portion  of  Alice  and  Birch,  who  were  minora, 
going  to  their  father  as  trustee  for  them  dur- 
ing their  minority,  the  income  and  revenue  to 
be  used  for  their  support  and  education.  At 
the  death  of  Ool.  Blrchard,  Capt  Holton  was 
indebted  to  him  In  the  sum  of  |10,000,  evi- 
denced by  a  note  bearing  8  per  cent  Interest 
and  secured  by  100  shares  of  stock  in  the  St 
Louis  Shovel  Company,  of  the  par  value  of 
$100  each.  Under  his  will  Col.  Blrchard  gave 
bis  son-in-law,  Capt  Holton,  the  option  of 
canceling  said  note  and  transferring  said 
stock  to  his  grandchildren,  Alice  and  Birch, 
in  payment  of  the  debt  On  March  10,  1893, 
Capt.  Hofton  exercised  the  option  and  on  that 
day  received  certiflcate  No.  7  for  50  shares 
of  said  stock  in  his  name,  as  trustee  for  bis 
daughter  Alice,  and  certiflcate  No.  8  for  50 
shares  of  said  stock  in  his  name  aa  trustee 
for  his  son  Blrchard.  Alice  became  of  age 
in  1893  and  Birch  in  1898;  but  their  father 
retained  this  stock  until  November,  1901.  In 
December,  1894,  Immediately  upon  Alice's  at- 
taining her  majority,  she,  under  her  father's 
direction,  entered  into  a  trust  agreement  with 
her  father,  whereby  he  was  to  hold  said  stock 
In  trust  for  her  until  she  should  reach  the 
age  of  25  years,  at  which  time  tiie  trust 
should  determine  and  her  father  should  re- 
assign said  stock  to  her,  or,  in  the  event  of 
bis  death  before  that  time,  the  stock  should 
revert  to  Alice.  Said  contract  provided,  fur- 
ther, tbat  during  the  continuance  of  the  trust 
all  income,  profits,  and  dividends  arising  from 
said  stock  should  belong  absolutely  to  the  fa- 
ther, provided  that  he  pay  his  said  daughter 
Alice  during  every  year  a  sum  equal  to  8  per 
cent  per  annum  upon  the  par  value  of  said 
stock,    which   amounted    to   |400   annually. 


Birch  had  an  oral  understanding  with  bis 
father  somewhat  similar  to  the  contract  with 
Alice.  Between  1894  and  1901  the  father  col- 
lected, aa  trustee,  $13,600  in  dividends,  and 
on  November  18,  1901,  $2,224.77,  making  a 
total  of  $15,724.77  collected  in  dividends,  as 
trustee.  After  Alice  became  of  age  be  paid 
her  under  said  contract  $2,600,  and  after 
Birch  became  of  age  he  made  him  an  allow- 
ance of  $1,200,  making  a  total  of  $3,800. 
Profit  ofT  of  his  cestui  que  trustents  $H,924.- 
77.  Alice  reached  the  age  of  25  in  December, 
1900.  On  August  12,  1901,  the  St  Louis 
Shovel  Company,  with  four  other  concerns, 
consolidated  with  the  Ames  Tool  &  Shovel 
Company,  a  Massachusetts  corporation,  on  a 
basis  of  the  stockholders  of  the  St  Louis 
Shovel  Company  receiving  a  fraction  over  five 
shares  of  stock  In  the  Ames  Company  for  one 
in  the  St  Louis  Company.  When  this  con- 
solidation took  place  Capt  Holton  undertook 
to  settle  his  trusteeship  and  turn  over  to 
Alice  and  Birch  the  stock  which  had  been 
left  them  by  their  grandfather.  By  this  time 
be  believed  and  asserted  with  all  the  vehe- 
mence of  a  man  with  a  fixed  and  positive  con- 
viction on  the  subject  that  Alice  and  Birch 
were  only  entitled  to  receive  from'  him  stock 
in  the  Ames  Company  of  the  par  value  of 
$6,000.  Tbat  amount  was  the  par  value  of 
the  stock  their  grandfather  had  left  them. 
He  told  them  that  be  was  going  to  give  th«n 
all  that  he  received  out  of  the  deal  with  the 
Ames  Company  above  $100,000;  but  he  des- 
ignated an  issue  to  himself  of  $109,300.  (The 
total  stock  that  he  and  his  children  were 
entitled  to  receive  in  the  Ames  Company 
amounted  to  $136,600.  Alice  and  Birch  were 
entitled  to  $25,000  each,  or  $50,000.)  During 
the  last  few  years  of  bis  life  he  treated  this 
Interest  which  he  was  paying  the  children  un- 
der those  contracts  as  an  allowance  which  be 
was  giving  them,  Instead  of  Interest  due  them. 
Tbat  be  was  one  of  the  proprietors  of  this 
same  comi>any,  owning  about  25  per  cent  of 
Its  stock.  That  by  tbat  arrangement  the  $5,- 
000  worth  of  stock  belohglng  to  each  of  his 
children  In  the  St.  Louis  Company  was  worth 
$25,000  of  the  Ames  stock.  That  they  de- 
manded of  their  father  the  $25,000  each,  but 
be  refused  to  give  them  that  much,  claiming 
tbat  they  were  only  entitled  to  $5,000.  That 
the  only  reason  he  had  for  claiming  the  chil- 
dren were  only  entitled  to  $5,000  each  was 
he  had  formed  an  idea  and  believed  that  he 
had  been  paying  the  children  the  interest  as 
an  allowance,  and  that  it  was  through  bis  ef- 
forts that  the  St  Louis  Shovel  Company 
stock  was  BO  valuable.  That  he  was  only  one 
of  a  number  who  made  that  company  what  it 
was,  and  that  during  all  the  time  be  was  con- 
nected with  the  company  he  was  paid  a  regu- 
lar salary  for  his  services  rendered,  and  tbat 
be  drew  bis  dividends  upon  the  money  be 
had  invested  therein.  That  he  treated  and 
considered  $20,000  of  the  $25,000  stock  which 
each  of  the  children  owned  as  his  earnings, 
and  for  that  reason  be  contended  that  he  and 
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not  th^  owned  It  That  wbenerer  their 
dalm  was  mentioned  to  him  he  wonld  fly  Into 
a  perfect  rage,  and  swore  and  cursed  them, 
and  threatened  to  disinherit  them  If  they  per- 
sisted In  their  claims.  That  after  the  chil- 
dren received  the  amount  of  stock  to  which 
they  were  entitled  to  In  the  consolidated  com- 
pany he  complained  to  almost  every  one  who 
talked  to  him  that  his  children  had  gone  back 
on  him,  that  they  did  not  love  him  or  respect 
bim,  and  had  unjustly  exacted  and  wrongful- 
ly taken  from  bIm  the  $40,000  worth  of  stock 
In  the  Ames  Company.  That  this  so  turned 
and  embittered  his  against  the  children  that 
he  said  to  some  that  he  was  going  to  disin- 
herit them,  while  he  told  others  that  he  had 
provided  well  for  all  of  them,  giving  his  wife 
one-third  of  his  property,  and  the  children  the 
other  two-thirds.  I>nrlng  the  summer  of  1001 
he  would  frequently  go  to  his  friends  and  cry 
and  complain  that  he  was  unhappy.  That 
about  the  same  time  he  visited  his  daughter 
Lulu,  in  Philadelphia,  and  advised  her  to  sell 
a  mortgage  she  held  on  property  in  St  Louis, 
and  when  she  told  him  she  did  not  think  It 
best  to  do  so  he  became  very  indignant  raved, 
swore  at  and  cursed  her,  and  said  that  she 
did  not  trust  him,  and  that  she  was  afraid 
he  was  going  to  steal  her  money,  and  that 
he  became  so  violent  that  he  took  bold  of  her 
and  shook  her,  and  did  not  cease  that  conduct 
until  she  yielded  to  his  request.  That  about 
this  same  time  he  visited  her  again  at  Atlan- 
tic City,  and  he  was  sick  and  remained  In 
bed  for  two  Or  three  days,  and  during  that 
time  he  would  beat  his  bead,  roll  and  toss  in 
bed,  tear  the  sheets  and  his  nightshirts,  and 
continually  complain  of  his   bead. 

Upon  the  'I'usolidation  of  the  St.  Louis 
Shovel  Company  with  the  Ames  Company, 
Julius  Birge  was  elected  manager  of  the  St. 
Louis  branch.  Testator  went  into  his  room 
and  flew  into  a  rage,  crying  and  cursing,  and 
charging  Blrge,  his  business  associate  for 
35  years,  with  having  kicked  him  out  of 
businesa  That  he  had  previously  and  fre> 
'Quently  expressed  to  Blrge  and  others  that 
he  wanted  to  get  rid  of  all  buslnera,  and 
that  was  the  main  reason  why  he  wanted  to 
consolidate  the  different  bouses.  That  In  the 
summer  of  1902,  at  one  of  the  hotels  In  Chica- 
go, and  at  Mackinac  Island,  where  he  had 
gone  for  his  health,  he  met  his  brother,  Wil- 
liam, his  son,  Birch,  and  tbe  latter's  wife, 
and  in  the  conversation  which  followed  he 
would  Jump  from  one  subject  to  another  and 
cry  without  any  apparent  cause.  That  be 
was  drinking  heavily,  and  had  been  for  two 
years  past.  That  at  the  hotels  he  would 
order  certain  dishes  and  when  the  waiter 
would  bring  them  he  would  curse  and  swear 
at  him  and  say  he  had  never  ordered  them, 
and  talked  loud  and  boisterously  In  the 
presence  of  all,  notwithstanding  that  was  the 
first  time  he  had  met  his  daughter-in-law, 
Birch's  wife.  That  shortly  after  he  com- 
plained of  being  sick  and  went  to  bis  room, 
and  his  son  proposed  to  call  a  doctor.    He 


cursed  and  swore,  and  said  he  wonld  kill  the 
doctor  If  he  came.  That  later  he  wrait  down 
to  the  dining  room  with  his  daughter-in-law 
and  two  of  her  young  lady  friends.  Miss  Fer- 
goBon  and  Miss  Jerome,  who  were  strangers 
to  him,  and  at  the  dinner  table  he  got  Into 
a  violent  altercation  with  the  waitress  and 
was  very  ylolmt  In  his  language,  so  as  to  at- 
tract the  attention  of  everybody  In  the  room. 
He  told  vulgar  stories  to  those  ladles,  to 
their  great  shame  and  humiliation.  That 
after  dinner.  In  the  absence  of  his  son,  he 
invited  his  daughter-in-law  and  the  two 
young  ladles  into  a  saloon  to  drink.  In  re- 
fusing the  daughter-in-law  said:  "Birch 
would  not  like  for  his  wife  to  do  anything 
like  that"  Whereupon  he  said,  "Wife !  wlf^ ! 
You  mean  woman,  dont  you?"  That  In  Oc- 
tober, 1001,  he  was  sitting  In  his  chair  In 
his  ofSce,  when  he  complained  of  feeling 
badly,  and  all  at  once  he  had  a  fit  became 
unconscious,  and  fell  bade  In  his  chair,  and 
began  to  froth  at  the  mouth,  and  his  eyes 
rolled  ba<^  aa  though  he  was  dying.  Two 
business  friends  from  the  Bast  were  present 
and  after  restoring  him  to  consciousness  they 
took  him  home.  That  In  1001,  at  tbe  meet- 
ing of  the  stockholders  of  the  various  con- 
cerns which  effected  the  consolidation  of  tbe 
shovel  bouses,  he  was  unable  to  concen- 
trate his  mind  for  any  length  of  time  on  any 
particular  subject  and  was  exceedingly  ner- 
vous and  excitable,  and  threw  up  his  hands 
and  said:  "Let  me  alone.  I  am  going  to 
pieces."  That  he  was  irritable,  excitable,  un- 
reasonable, and  without  self-control.  That 
during  the  last  two  years  he,  was  in  business 
he  could  not  concentrate  and  keep  his  mind 
upon  his  business.  He  would  Jump  from 
one  thing  to  another,  and  was  unable  to  do 
his  work  as  he  did  prior  to  that  time.  He 
would  get  tired  easily,  could  not  work  all 
day,  would  come  down  to  the  ofllce  late  in 
the  morning,  and  leave  early  In  the  afternoon, 
often  leaving  his  work  undone,  and  seemed 
unable  to  do  detail  work  during  tbe  last 
year  he  was  In  business.  That  he  could  not 
think  or  talk  coherently  upon  any  subject 
but  would  Jump  from  one  subject  to  another. 
That  in  1801,  upou  returning  home  from  one 
of  the  meetings  which  was  called  to  consol- 
idate the  shovel  houses,  he  threw  up  his 
bands  and  said  in  a  most  violoit  manner  that 
"Julius  Blrge,"  his  old  business  associate, 
"was  a  skunk  and  like  an  anaconda,  choking 
him  to  death,"  and  at  the  same  time  throw- 
ing out  his  hands  as  though  pulling  the  snake 
from  his  neck,  saying,  at  the  same  time: 
"Thank  Ood;  X  am  through  with  It  now." 
That  after  be  was  out  of  business  he  would 
talk  to  his  friends  about  his  family  and  busi- 
ness career.  He  would  cry,  and  say  his  wife 
and  children  did  not  love  blm;  that  they 
bad  gone  back  on  blm;  that  be  bad  no 
friends ;  that  no  one  cared  for  him ;  that  be 
wished  be  was  dead,  and  upon  one  occasion 
said:  "Some  day  you'll  wake  up  and  read  in 
the  newspapers"  shaking  his  hands,  "Poor 
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Ned  Holton  IB  gone — dead."  Upon  another 
occasion  he  said  he  was  sorry  be  went  out  of 
business,  and  wanted  to  go  In  business  again 
with  his  son  Birch,  and  said  to  him:  "If  I 
go  In  with  you,  will  you  cheat  your  poor  old 
father?"  That  In  talking  over  those  matters 
he  would  be  crying  one  moment  and  laughing  I 
the  next,  and  cursing  and  swearing  the  next 
That  during  the  last  year  of  his  life  he  lost 
from  30  to  40  pounds  of  flesh.  He  complain- 
ed of  being  lonely,  and  was  despondent  and 
melancholy. 

Dr.  Spencer  Oraves,  an  eminent  physician 
who  has  been  practicing  16  years  in  St.  Louis 
as  a  busy  practitioner,  testified:  He  was  the 
family  physician  of  Edward  Kendrlck  Holton 
during  his  lifetime,  covering  a  period  from 
1892,  until  his  death.  That  during  that  time 
he  was  called  to  treat  him  on  an  average 
of  three  or  four  times  a  month  when  he  was 
In  the  dty.  That  during  the  last  18  months 
of  his  life  he  was  called  upon  approximately 
seven  or  eight  times  every  month  when  he 
was  at  home  and  treated  him  for  catarrh  of 
the  stomach,  mostly ;  also  neurasthenia ;  also 
a  nervous  condition.  Insomnia,  various  func- 
tional aliments,  colds,  and  so  on.  Said  in- 
somnia is  an  Inability  to  sleep.  Neurasthenia  '< 
is  merely  a  functional  disturbance  of  the  ' 
nervous  system.  That  he  was  called  to  treat 
blm  about  a  week  before  his  suicide,  and  at  i 
the  time  of  bis  suicide.  That  hi  the  fall  of  ! 
1901  he  noticed  a  change  In  Capt  Holton's 
physical  condition.  That  he  had  noticed  lit- 
tle peculiarities  In  his  character  before  he 
retired  from  business,  but  did  not  take  any 
epedal  notice  of  any  change  until  after  that ; 
noticed  no  marked  change  until  after  he  had 
retired  from  business.  "He  had  an  Idea  that 
he  was  very  much  alone  in  the  world,  was 
one  of  the  things  that  be  harped  on ;  that  he 
bad  no  companion;  that  he  had  nothing  to 
live  for.  He  talked  on  that  subject  a  great 
deal.  I  thought  that  was  a  little  unusual 
and  imnatural  for  him.  I  noticed  that  he 
was  more  emotional  and  more  despondent  at 
times.  He  manifested  this  despondency  in 
various  ways.  His  despondency  was  mani- 
fested by  his  telling  me  how  he  felt  and 
perhaps  he  would  cry.  His  emotionalism  was 
manifested  by  his  being  easily  Influenced  to 
tears.  His  emotional  actions  and  his  de- 
spondency and  his  tendency  to  tears  in- 
creased as  time  went  on.  It  Increased  to  a 
sufficient  extent  for  me  to  note  It,  and  to  ob- 
serve that  it  was  progressive.  This  progres- 
sion kept  up  to  the  time  of  his  death.  I  no- 
ticed a  change  In  his  physical  condition.  He 
became  more  emaciated,  very  much  more 
emaciated,  towards  the  last  His  arteries 
were  hard.  He  had  atheromatous  degenera- 
tion of  the  arteries.  He  had  albuminuria, 
and  decided  symptoms  of  catarrh  of  the  stom- 
ach. The  arteries  were  not  pliable  as  you 
find  them  In  a  normal  man — rather  what  we 
call  atheromatous  degeneration.  I  do  not 
think  there  was  any  special  change  in  his 
personal  appearance,  except  that  his  pupils 

106  8.W.— 66 


were  sometimes  dilated — one  of  them  con- 
tracted or  one  dilated.  There  was  a  change 
in  his  temperament  In  his  excitability.  He 
seemed  to  be  more  excitable  In  the  latter 
months  of  his  life;  more  excitable  than  he 
had  been  formerly.  I  noticed  he  was  not 
probably  so  refined  in  his  speech.  He  was 
very  moody,  you  might  call  it.  He  would 
change  from  one  mood  to  another ;  be  crying 
at  one  time  and  talking  about  a  trip  In  a  few 
moments.  He  would  be  expressing  himself 
about  the  way  his  children  had  treated  him, 
and  worrying  and  crying  over  them,  and  then 
In  a  few  moments  he  would  be  talking  about 
a  trip  to  Europe.  He  said  ail  of  his  children 
bad  gone  back  on  him,  and  did  not  treat  him 
with  any  consideration,  did  not  consider  him 
honest,  and  a  great  many  things  I  could  not 
repeat.  I  do  not  remember;  Just  along  that 
line.  He  had  an  Idea  that  all  his  children 
were  persecuting  him,  apparently,  and  it 
seemed  to  worry  him  a  great  deal.  Whenever 
he  would  talk  about  It  he  would  cry.  Q. 
Was  that  very  frequently  during  the  last 
years  of  his  life?  A.  Well,  generally,  when 
I  would  see  him ;  about  as  often  as  I  would 
see  him.  I  do  not  remember  Just  the  words 
that  he  said,  but  he  would  dwell  upon  the 
subject  and  talk  about  it  a  great  deal.  He 
drank  to  excess  during  the  last  two  years 
of  his  life.  The  tadlcations  of  catarrh  of 
the  stomach  were  attributable  in  his  case  to 
alcohoL  Q.  State  what  In  your  opinion,  was 
the  cause  of  the  change  in  bis  mental  condi- 
tion and  his  physical  condition.  A.  I  think 
it  was  a  combination  of  age  and  alcohol ;  too 
much  of  it  There  might  be  other  things: 
but  these  were  the  only  direct  things  which 
were  called  to  my  attention.  Q.  How  old  a 
man  was  Capt  Holton  when  be  committed 
suicide,  in  your  Judgment?  A.  I  think  he 
was  about  68.  I  should  say  his  wife  was 
about  2S  or  24.  I  think  that  during  the  last 
18  months  of  bis  life  he  was  of  unsound 
mind.  Q.  What  form  of  Insanity?  What 
would  you  diagnose  the  case?  A.  Senile  de- 
mentia, brought  on  by  alcohol.  Q.  What  Is 
the  effect  of  senile  dementia,  brought  on  by 
alcohol?  What  would  be  the  effect  upon  his 
acceding  to  the  will  of  another?  What  ef- 
fect would  it  have  upon  a  man's  will.  A. 
It  would  weaken  his  mind  in  every  way. 
His  will  would  not  be  as  strong  as  It  was 
formerly.  Q.  Does  that  apply  to  his  will 
power?  A.  I  think  It  does.  I  mean  that  his 
Judgment  would  be  weakened,  and  that  con- 
sequently he  would  be  more  Influenced  along 
lines  where  his  Judgment  was  required.  He 
would  be  more  susceptible  to  suggestions, 
such  as  mental  suggestions.  Q.  Was  there 
any  change  you  noticed  in  regard  to  his  pow- 
ers to  follow  a  single  subject  of  conversa- 
tlou?  What  were  these  changes?  A.  He 
would  change  from  one  subject  to  another 
very  quickly;  change  from  despondency  to 
a  different  mood  altogether.  I  mean  that 
when  he  was  talking  upon  one  subject  he 
would  suddenly  change  to  another,  and  at  thn 
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eame  time  change  his  whole  mood.  He  was 
weighed  several  times,  and  told  me  be  was 
losing  weight,  but  I  do  not  remember  Just 
bow  much.  There  was  a  change  observable 
In  his  face,  in  emaciation.  There  was  a 
change.  Albumen  might  be  evidence  of  brain 
trouble,  or  a  great  many  things.  In  the 
form  of  dementia  brought  on  by  age  and  dis- 
sipation, or  alcohol,  the  change  In  the  facial 
expression  is  not  so  frequent.  There  is  a 
difference  In  senile  dementia  and  other  forms 
of  general  dementia — difference  in  the  symp- 
toms. Alcoholism  is  a  chronic  state  of  al- 
coholic poison.  Alcoholism  has  nothing  to  do 
with  senility,  except  to  produce  it.  Some- 
times it  brings  It  about  prematurely.  In 
1902,  when  Birch  and  his  father  were  talking 
of  going  Into  the  banking  business,  I  gave 
him  some  advice  regarding  Ills  father's  abili- 
ty to  carry  on  business." 

Julius  C.  Birge:  President  and  manager 
of  the  plant  of  the  St.  Louis  Shovel  Com- 
pany. Has  been  a  manufacturer  of  shovels 
in  St  Louis  since  1867.  President  and  prin- 
cipal stockholder  of  that  company  since  Its 
organization.  He  and  his  family  owned  75 
I>er  cent  of  the  stock.  Testified  that  be  bad 
known  Edward  Kendrick  Holton  since  1867, 
and  bad  been  on  close  business  and  social 
relations  with  htm  during  all  that  time;  that 
their  social  relations  were  always  pleasant; 
that  he  saw  him  every  day  at  business. 
Their  business  relations  continued  down  to 
August  12,  1901,  the  time  the  St.  Louis  Shov- 
el Ck)mpany  was  transferred  to  the  Ames 
Company;  and  Mr.  Holton  continued  to  come 
down  to  our  place  of  business  for  one  or  two 
months  after  that  Witness  noticed  no  sad- 
den change  in  his  physical  condition ;  but 
he  did  notice  a  gradual  change  during  the 
last  two  years  of  his  connection  with  the 
company.  That  would  be  In  1900  and  1901. 
Back  of  the  time  of  the  death  of  his  first 
wife,  Mr.  Holton  bad  been  an  occasional 
drinker  for  a  good  many  years.  Prior  to 
that  he  did  not  think  be  was  an  excessive 
drinker.  He  remembered  that  in  the  last 
two  or  three  years  his  habits  had  very  ma- 
terially changed  In  that  respect  Witness 
had  known  his  second  wife  since  she  was 
17  or  18  years  of  age.  She  occupied  the 
position  of  stenographer  very  satisfactorily 
to  the  company  until  her  first  marriage. 
Her  first  marriage  continued  less  than  a 
year — about  nine  months — and  she  came 
back  to  them  after  her  relations  with  her 
first  husband  were  broken  off.  Capt.  Holton 
told  witness  about  his  approaching  marriage 
to  her.  They  went  to  bis  bouse  and  told 
him  all  about  It  He  drank  very  heavily 
in  the  fall  of  1900  and  in  1901.  Witness  was 
on  Intimate  terms  of  friendship  with  him 
during  35  years,  as  much  as  any  man.  Wit- 
ness knew  Charles  Meyers  and  Mr.  Howard 
Rowland.  They  are  shovel  manufacturers, 
and  Mr.  Holton  had  been  accustomed  to  visit 
their  homes.  His  relations  with  Mr.  Meyers 
were  always  very  intimate.     Those  gentle- 


men were  both  directors  In  the  Ames  Oom- 
pany,  and  his  relations  with  Mr.  Meyers  in 
particular  had  dated  back  probably  20  years. 
Witness  noticed  the  dumge  in  his  physical 
condition.  This  change  seemed  to  have  been 
later  than  his  change  in  his  mental  condi- 
tion. During  the  latter  part  of  1900  and  1901 
his  mental  condition  had  very  materially 
changed.  There  Is  no  doubt  of  that  He 
was  unable,  for  a  year  previous  to  the  dis- 
continuance of  business,  to  concentrate  his 
mind  on  any  business  matter  for  any  con- 
siderable length  of  time  without  a  physical 
— sort  of  physical — ^breakdown,  stating  that 
be  was  exhausted  and  tired,  and  he  could 
not  talk  on  business  any  more.  He  lacked 
the  power  to  concentrate  his  mind  on  any 
business  topic  for  any  considerable  length 
of  time.  He  was  very  irritable,  and  any 
proposition  which  was  not  in  line  with  his 
views  that  needed  any  discussion  would 
cause  him  to  go  into  spasms  almost  He 
could  hardly  control  himself.  When  the 
spasms  passed  over  be  seemed  pleasant  "Q. 
Describe  the  suddenness  of  bis  change.  Yoa 
say  he  could  not  follow  a  single  line  of 
thought  Give  us  some  Instance^  A.  WdU 
my  first  notice  was  that  It  was  especially 
marked  during  the  latter  part  of  1900  and 
possibly  quite  a  part  of  the  year.  He  was 
neglecting  his  business  very  seriously.  I 
talked  with  him  occasionally  concerning  bis 
habits.  As  to  these  paroxysms,  in  which 
he  was  very  nervous  and  unstrung;  I  cannot 
recall  the  dates;  but  they  were  very  fre- 
quent, and  would  occur  whenever  there  was 
any  business  to  discuss,  with  scarcely  an 
exception  during  the  last  year  or  two  of  his 
business  career.  I  saw  him  at  Atlantic  City 
in  the  summer  of  1901.  I  was  there  about 
two  days.  He  was  confined  to  his  room.  I 
ate  at  the  table  with  him  and  bis  wife.  I 
had  conversation  with  his  wife  with  regard 
to  the  stock  that  was  to  be  Issued  In  the 
consolidated  company.  She  told  me  about 
what  a  hard  time  she  had  had  on  her  trip 
to  Europe  with  htm,  and  I  told  her  she  ought 
to  have  some  of  that  stock.  She  asked  me 
to  speak  to  Capt  Holton  about  giving  her 
some  stock,  and  I  did.  She  stated  that  his 
condition  made  the  trip  a  very  hard  (me  for 
her;  that  his  condition  was  of  such  a  nature 
that  it  required  her  constant  attention  for 
every  moment.  During  the  negotiations  pre- 
ceding the  organization  of  the  Ames  Com- 
pany, we  had  five  or  six  meetings  in  New 
York,  lasting  four  or  five  days  each.  Mr. 
Holton  had  for  a  year  or  two  been  vwy  de- 
sirous of  having  a  consolidation  of  the  man- 
ufacturers which  went  Into  the  Ames  Com- 
pany— all  the  manufacturers  of  shovels.  A 
proposition  had  been  made  for  the  consoli- 
dation, and  Mr.  Holtcm  persistently  urged 
that  he  was  tired  out  and  wished  to  get  out 
of  business.  That  was  the  burden  of  bis 
remarks  for  consecutive  months,  nearly  every 
day,  as  he  would  come  Into  the  office  during 
1901.    At  those  meetings  he  did  at  times  at- 
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tempt  to  participate  In  tbe  discussions.  He 
was  In  tbe  meetings  only  a  portion  of  the 
time.  In  July,  1901,  at  one  of  tbe  meetings, 
be  was  drinking  heavily,  and  one  evening 
I  went  into  his  room,  which  was  adjoining 
mine,  to  talk  the  matter  over,  and  he  was 
it  such  a  rage  that  he  was  threatening  and 
shook  his  flst  in  my  face  and  called  me 
names  that  I  had  never  heard  him  call  me 
before.  I  went  up  and  got  Mr.  Rowland  and 
Mr.  Meyers,  who  were  old  friends  of  bis, 
who  had  been  watching  him  during  the  day, 
and  tbey  talked  with  him  for  hours,  and  In 
the  coarse  of  time  Mr.  Holton  says:  'Yes; 
Birge  Is  all  right  He  has  always  done  right 
by_  mew  We  have  been  together,  old  friends, 
for  30  years' — and  he  put  his  arms  around 
me  and  cried,  and  it  was  all  made  up,  and 
the  next  day  he  was  very  pleasant.  Nothing 
had  taken  place  to  bring  on  that  rage,  except, 
as  I  expressed  it  to  him,  be  bad  become  In- 
fatuated with  tbe  one  Idea  of  making  the 
arrangements  with  those  other  parties  to 
consolidate  tbe  plant,  regardless  of  any  basis 
whatever.  Mr.  Holton  never  before  express- 
ed any  lack  of  confidence  In  me.  I  don't 
think  he  ever  accused  me  of  personal  unfaith- 
fulness or  perfidy  In  any  form  whatever  up 
to  that  time.  That  meeting  adjourned,  and 
another  was  held  about  three  weeks  later, 
Mr.  Holton,  previous  to  the  agreement,  was 
not  In  a  condition  to  transact  business.  Tbe 
man  was  In  a  delirium,  as  I  supposed,  from 
drink.  We  endeavored  to  hold  him  down 
from  doing  himself  or  any  one  else  violence. 
His  talk  was  Incoherent  He  was  cursing 
me,  because  he  thought  I  would  not  let  blm 
have  a  respite  from  the  labors  of  this  world. 
He  wanted  to  get  out  of  business,  and  by 
accepting  this  arrangement  he  would  get 
stock  In  the  new  company.  He  sayst  'I  can 
sell  that,  and  then  I  can  rest'  We  remained 
at  tbe  hotel  another  day.  Mr.  Holton  would 
now  and  then  go  into  tbe  meetings  a  few 
minutes,  and  was  entirely  friendly  with  me 
next  day;  but  he  did  not  seem  to  have  any 
distinct  recollection  of  what  had  occurred. 
On  one  occasion  we  had  adjoining  rooms  at 
the  Waldorf.  About  2  or  3  o'clock  In  the 
morning  he  came  into  my  room  and  sat  on 
my  bed.  He  was  In  a  broken-down  condi- 
tion. He  began  to  talk  with  me  about  his 
affairs,  and  he  cried— shed  tears  on  my  bed. 
I  suppose  he  was  there  for  an  hour  and 
a  half  or  two  hours.  He  laid  down  on  my 
bed  a  little  while.  I  could  not  tell  what  be 
was  shedding  tears  about.  I  asked  him,  and 
he  said:  'You  have  a  nice  home,  and  here 
I  am  a  poor,  old  fellow.'  I  could  not  under- 
stand why  he  was  crying.  He  could  not  give 
any  reason.  Q.  He  was  married  at  that 
time,  and  had  a  wife?  A.  Yes,  sir.  Q.  Did 
be  relate  any  of  his  trouble  to  you?  A.  No; 
no  point  to  anything  I  could  get  about  his 
troubles.  He  only  felt  badly.  I  think  he 
cried  nearly  all  the  time  he  was  there.  At 
one  meeting  be  called  me  out  Into  the  hall, 
around  to  a  sort  of  retired  place,  and  he 


talked  to  me  very  severely  about  my  lack  of 
promptness  in  accepting  the  proposition  that 
bad  been  made  to  us;  said  I  was  a  dam 
fool  for  not  taking  it  up.  He  Qsed  his  usual 
profanity.  He  was  very  severe;  said  he 
thought  be  had  worked  bard  enough.  He 
talked  so  loud  that  the  other  gentlemen  who 
were  at  the  other  end  of  the  hall  complained. 
I  was  unable  to  keep  him  down.  On  that 
occasion  I  had,  before  coming  to  tbe  meeting, 
stopped  in  Philadelphia  to  see  Mr.  Row- 
land. Mr.  Meyers  was  to  be  there,  and  they 
did  not  wish  Mr.  Holton  to  be  there,  because 
tbey  wanted  to  do  some  figuring.  Mr.  Holton 
learned,  through  me,  that  I  bad  been  to  Row- 
land's factory,  and  we  went  into  the  ladles' 
cafe  for  dinner,  and  be  talked  to  me  so  loud- 
ly there  that  It  was  necessary  to  leave  tbe 
room,  cursing  me  because  I  had  gone  there 
by  stealth,  as  it  were.  I  told  blm  that  be 
had  been  accustomed  to  go  there  very  often, 
and  that  my  motive  was  simply  to  get  data 
for  our  mutual  benefit  These  gentlemen 
were  all  with  me,  and  they  told  him  about  it 
His  manner  was  very  remarkable  In  tbe 
ladles'  caf6  by  reason  of  the  fact  that  be 
talked  to  tbe  limit  of  bis  voice  and  was  ap- 
parently entirely  unconscious  of  the  presence 
of  any  one  besides  himself.  Q.  Do  you  re- 
member any  other  occasion  that  Indicated  to 
you  a  change?  A.  Yes,  sir;  there  were  a 
good  many;  but  I  think  we  have  had  enough. 
One  Sabbath  we  were  at  Coney  Island.  Mr. 
Holton  roomed  with  Mr.  Meyers  and  some 
one  else.  They  took  a  big  bedroom,  with 
three  or  foiu*  beds  in  it  He  had  been  drink- 
ing during  the  night.  I  do  not  recall  the 
conversation  there.  There  was  considerable 
conversation;  but  I  do  not  recall  tbe  nature 
of  it.  I  saw  what  be  had  been  doing  during 
the  night  I  saw  his  bottle.  I  guess  it  was 
as  much  as  a  pint  It  was  a  fair-sized  bottle. 
I  did  not  handle  It;  but  tbey  said  be  bad 
emptied  it.  There  were  eight  or  ten  oc- 
casions when  be  threw  bis  arms  around  my 
neck  and  cried;  but  I  would  not  state  when 
and  where.  It  was  when  he  would  become 
angry,  and  then  get  over  It  Q.  Yon  began 
to  notice  the  change  in  bis  mental  condition 
about  1900.  Now  state  in  what  way,  other 
than  already  stated,  that  condition  was  man- 
ifested. A.  I  have  stated  a  number  of  ways. 
I  have  stated  that  he  would  be  unable  to 
talk  on  business  for  any  length  of  time  with- 
out breaking  down.  He  would  generally 
throw  up  his  arms  and  says,  'Let  me  alone; 
I  am  tired,'  In  that  manner.  Those  par- 
oxysms were  very  frequent  They  were  very 
frequent.  Tbey  were  universal;  absolutely 
universal.  After  bis  marriage  to  his  second 
wife,  he  told  me  he  was  going  to  make  a  will 
and  give  two-thirds  of  bis  property  to  bis 
children  and  one-third  to  his  wife.  That 
was  within — I  think,  was  within — three  years 
of  his  death.  Mr.  Holton  was  very  demon- 
strative, very  affectionate,  to  his  children 
and  his  whole  family.  He  was  to  me.  I 
knew  very  little  of  his  domestic  life  tbe  last 
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year  of  his  life;  but  I  think  his  relations 
with  his  children,  as  far  as  I  could  see,  were 
as  pleasant  during  the  last  year  of  his  life  as 
at  any  time  before.  They  had  their  troubles. 
He  expressed  himself  on  several  occasions 
very  bitterly  towards  his  children  by  reason 
of  their  Insistence  of  the  amount  of  stock 
In  the  new  company  which  was  represented 
by  their  stock  in  the  old.  I  cannot  quote  yon 
verbatim  what  he  said;  but  he  said  on  two 
or  three  occasions  that  his  children  had  gone 
back  on  him,  and  I  endeavored  to  reason 
the  matter,  and  he  apparently  wouldn't  lis- 
ten to  any  reason  or  explanation.  Mr.  Hel- 
ton held  50  shares  of  stock,  of  the  par  value 
of  $5,000,  in  the  St.  Louis  Shovel  Company, 
as  trustee  for  his  daughter,  Alice,  and  60 
shares,  of  the  par  value  of  $5,000,  as  trus- 
tee for  his  son,  Birchard.  He  was  entitled 
as  such  trustee  to  receive  stock  of  the  Ames 
Company  In  exchange  for  this  stock,  $16,201.- 
46,  par  value,  preferred  stock,  and  $10,128.20 
in  common  stock,  making  a  total  of  some- 
thing over  $23,000  par  value  he  was  entitled 
to  receive  as  trustee  for  his  daughter,  Alice, 
and  the  same  amount  for  his  son,  Blrcbard. 
He  bad  173  shares  of  his  own  in  the  St. 
Louis  Shovel  Company,  and  for  that  was  en- 
titled to  receive  from  the  Ames  Company 
something  over  $51,900  par  value  of  prefer- 
red stock  and  $34,000  par  value  of  the  com- 
mon stock,  a  total  of  something  over  $86,- 
500  par  value.  As  a  matter  of  fact,  on  Oc- 
tober 23,  1901,  he  ordered  $39,300  common 
and  $70,000  preferred  to  be  Issued  to  Bdward 
K.  Holton,  and  $7,000  preferred  and  $8,000 
common  to  be  issued  to  Alice  M.  Bright, 
and  $6,000  preferred  and  $8,000  common  to 
Birchard  R.  B.  Holton.  The  balance,  which 
should  have  gone  to  Alice  and  Birchard,  was 
Issued  to  himself  individually.  Between  1894 
and  1901,  on  the  100  shares  belonging  to 
Alice  and  Birchard,  be  collected  $13,500  in 
dividends  of  $6,250  each.  On  the  173  shares 
belonging  to  himself  he  collected  $21,355  in 
dividends,  and  on  November  18,  1901,  in  ad- 
dition to  this,  collected  on  the  273  shares  of 
all  $0,069.80  in  dividends.  Q.  Did  you  no- 
tice any  change  in  his  facial  expression? 
A.  Tes,  sir;  I  did.  Mr.  Holton's  facial  ex- 
pression was  very  variable,  I  thought  '  It 
was  changeable  from  day'  to  day.  His  eyes 
bad  an  expression  that  was  very  unpleasant 
The  pupils  seemed  to  be  dilated,  and  he 
had  a  wild,  bad  look.  Sometimes  It  was, 
I  thought  expressionless.  Q.  Well,  would 
there  be  any  change  from  one  to  another  in 
rapid  succession?  A.  Very  rapid,  indeed. 
He  would  be  very  much  excited  at  one  mo- 
ment and  his  expression  would  indicate  a 
desire  to  do  violence,  and  his  movements 
and  everything,  and  In  a  few  minutes  he 
-would  be  as  affectionate  as  be  was  in  his 
better  days.  He  was  always  a  very  affec- 
tionate man;  always  was  to  me,  at  least  I 
don't  think  I  ever  had  a  difference  with  Mr. 
Holton,  except  over  some  temporary  busi- 
ness matters,  in  my  life,  until,  perhaps,  one 


occasion.    A  meeting  occurred  In  Boston.  I 
think  It  was  In  October,  1901.    Mr.  Holton 
was  present    All  the  stockholders  or  repre- 
sentative stockholders  in  the  newly  organized 
company  were  present    I  declined  a  nomina- 
tion for  vice  president    I  was  elected  sali- 
sequently  as  manager  of  the  St  Louis  plant 
I  bad  no  thought  that  Mr.  Holton  desired 
it  because  be  had  always  said  that  he  -want- 
ed to  get  out  of  businesa    No  one  nominated 
blm,  and  I  bad  never  Invited  a  nomination. 
I  was  the  largest  stocidiolder  in  the  St  Louis 
plant  held  a  majority  of  the  stock,  and  I 
accepted  the  election   as   manager    of  this 
plant    After  the  meeting,  Mr.  Holton  made 
a  remark  in  which  I  saw  that  he  was  very 
much  displeased.    I  asked  him  to  go  to  bis 
room  in  the  hotel.    I  went  with  him.    In  sub- 
stance,  he  expressed  surprise  that   he  had 
not  been  elected  as  manager.    I  recited  what 
had  occurred  In  our  former  conversation  con- 
cerning his  desire  to  get  out  of   business; 
that  he  had  never  in  the  world  intimated  a 
desire  to  become  manager  of  this  plant    I 
referred  to  his  condition,  etc.,  and  he  turned 
on  his  heel  and  went  Into  a  paroxysm  of 
rage  and  anger  that  made  me  feel  very  badly. 
I  told  him  that  we  had  been  friends  for 
many  years,  and  that  I  would  rather  make 
any  sacrifice  than  have  anything  of  this -kind 
occur.     It  was  the  first  occasion  where  he 
had  exhibited  a  feeling  towards  me  which 
was  enduring.    After  the  St  Louis  plant  be- 
came a  part  of  the  Ames  Company,  Mr.  Hol- 
ton came  to  the  office,  I  think,  on  the  18tb 
of   November,   1901,   and   desired  to  settle 
up  and  be  let  out,  and  he  was  paid  all  his 
salary  and  all  that  was  due  him  as  trustee 
for  the  children.    He  was  paid  his  salary  till 
January  1st    I  paid  it  out  of  my  own  pocket 
I  think  I  had  called  at  his  house  very  soon 
after  that    I  had  written  him  a  letter  con- 
cerning a  mistake  on  an  allowance  which  he 
had  made  to  some  jobbers,  which  changed 
the  condition  of  the  figures  on  the  books,  and 
Avhich  he  had  not  advised  me  of.    By  mak- 
ing these  allowances  it  would  make  a  differ- 
ence in  the  amount  which  should  have  been 
paid  Mr.  Holton  of  several  hundred  dollars. 
He  never  answered  the  letter.    I  called  at  bis 
house.    I  don't  think  I  had  it  in  mind  speak- 
ing about  the  matter  particularly,  and  I  nev- 
er did  speak  with  him  concerning  the  mat- 
ter,   although   no    attention    was   given  it 
At  the  house  I  saw  Mr.  and  Mrs.  Holton. 
Mr.  Holton  was  in  the  room  reclining  in  a 
chair.    Mrs.  Holton  told  me  be  was  unable 
to  come  down,  and  that  I  must  not  talk 
business  with  him ;  that  wben  he  talked  busi- 
ness he  broke  down  and  went  to  pieces.    That 
was  in  December,  1901.    I  remained  in  the 
room  for  half  an  hour.    His  condition  was 
bad.    He  appeared  weak  and  broken  down. 
I   talked  no   business  with  him  whatever. 
Our  conversation  was  pleasant    Mrs.  Holton 
stood  right  by  his  chair  and  seemed  to  be 
attentive  to  bJm." 
Correspondence  was  introduced  (Exhibits 
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1,  2,  3, 4,  and  5)  showing :  That  on  November 
18,  1902,  a  letter  bad  been  written  to  Boston 
directing  the  transfer  of  105  shares  of  stock 
In  the  Ames  Company  from  Mr.  Holton  to  his 
wife,  directing  that  the  dividends  on  both  hiB 
stock  and  his  wife's  be  sent  to  the  Third  Na- 
tional Bank  of  St.  Louis,  and  stating:  "Our' 
bank  account  Is  a  mutual  one."  (The  evi- 
dence showed  th^  bad  no  mutual  bank  ac- 
count.) That  on  November  19th  a  telegram 
bad  been  sent  to  Boston  as  follows:  "Ex- 
press to  my  wife,  Lillian  M.  Holton,  stock 
certlflcatee ;"  and  on  the  same  day  a  letter 
was  written  directing  that  the  certificates  be 
sent  to  his  wife,  Lillian  M.  Holton,  whereas 
the  letter  the  day  before  had  directed  them 
to  be  sent  to  4126  Westminster  Place.  The 
letter  of  November  18th  was  In  the  handwrit- 
ing of  Mrs.  Holton,  but  signed  by  Mr.  Holton. 
In  the  telegram  and  letter  of  November  Idtb, 
the  signature  and  body  of  both  were  In  the 
handwriting  of  Mrs.  Holton.  Witness  Blrge 
continued :  "But  the  stock  which  was  Issued 
to  the  children,  as  I  told  blm  at  the  time, 
was  not  under  bis  control,  which  ought  not 
to  be  to  that  extent,  and  I  went  home  and 
talked  to  my  wife  about  the  matter  as  to 
what  I  ought  to  do.  It  Is  not  a  fact  that  Capt 
Holton  claimed  to  me  that  what  he  wanted  to 
do  was  to  have  $100,000  In  the  award  of 
the  Ames  stock  In  his  own  name;  that  tals 
surplus  stock  over  and  above  |100,000  be  was 
perfectly  willing  to  distribute  to  the  children. 
The  facts  are  not  consistent  with  that,  be- 
cause he  ordered  $109,300  Issued  to  himself. 
That  was  before  the  controversy  with  the 
children  came  up.  Mr.  Holton  was  a  very 
positive  and  self-assertive  man.  He  lacked 
that  self-assertive  quality  in  the  later  years. 
He  was  a  man  of  strong  will — that  is,  in  bis 
better  days — and  earnest  purpose.  During 
the  close  of  the  deal  for  the  trust,  Capt  Holt- 
on was  drinking  a  great  deal.  He  was  drink- 
ing regularly  every  day.  There  were  periods 
when  he  would  evidently  drink  to  a  very 
great  excess.  He  drank  too  much  all  the 
time.  He  drank  so  much  that  It  overcame 
his  will  power.  Q.  Made  him  tight?  A.  Well, 
I  think  I  know  the  difference  between  a  man 
who  Is  intoxicated  and  the  after  effects  of  a 
period  of  debauch.  I  was  absent  from  the 
city  when  this  letter  apportioning  the  stock 
was  written,  and  when  Mr.  Holton  gave  his 
reason  for  apportioning  it  as  he  had.  He  said 
that  he  was  entitled  to  $70,000  preferred 
stock.  His  Idea  was  that  it  belonged  to  him 
and  he  had  a  right  to  it ;  that  he  had  a  right 
to  It  by  virtue  of  his  having  given  his  time 
to  the  business,  I  suppose,  and  his  talents  and 
energy  for  years,  but  during  all  these  years 
be  drew  his  salary  as  an  officer  of  the  com- 
pany for  bis  services,  the  same  as  I  did.  I 
had  talks  with  him  about  this  matter  after 
the  stock  was  finally  Issued  to  the  children. 
He  said  that  the  children  had  gone  back  on 
blm,  and  he  talked  very  blttecly  concerning 
the  actions  of  his  children.  He  did  not  par- 
ticularize in  what  respect  the  children  bad 


gone  back  on  blm,  but  there  could  not  be  any- 
thing else  I  suppose  except  this  incident.  I 
know  of  no  trouble  that  they  had.  I  endeav- 
ored to  pacify  Mr.  Holton  concerning  that 
matter — to  make  blm —  I  didn't  think  be 
looked  at  the  matter  as  he  ought  to.  That 
Is  the  fact  of  It  The  Court :  Did  yon  tell 
him  so?  A.  Yes,  sir ;  I  did.  I  always  regard- 
ed him  as  a  man  of  strict  Integrity.  He  was 
particularly  so  in  his  early  life.  I  don't 
know  as  I  ever  saw  him  do  an  act  that  was 
not  very  nearly  square.  It  was  Mr.  Helton's 
custom  to  take  a  bottle  with  him,  when  he 
was  away,  to  his  room,  and  when  we  would 
have  rooms  together,  and  when  we  traveled 
together."  It  was  shown  by  documentary 
evidence,  witness  identifying  handwriting 
and  signatures,  that  Edward  K.  Holton  exer- 
cised the  option  given  him  in  the  will  of  Ezra 
B.  Birchard  to  cancel  a  $10,000  note  which 
he  owed  Birchard,  and  on  which  Birchard 
held  $10,000  par  value  stock  In  the  St.  Louis 
Shovel  Company  as  collateral  sectu'lty,  by 
transferring  to  himself,  as  trustee  for  Alice 
M.  Holton  (now  Bright),  50  shares  of  stock 
In  the  St  Louis  Shovel  Company,  of  the  par 
value  of  $5,000,  and  to  himself,  as  trustee  of 
Birchard  R.  E.  Holton,  50  shares  of  stock  in 
the  St  Louis  Shovel  Company,  of  the  par 
value  of  $5,000.  Mr.  Holton's  income  consist- 
ed of  his  salary  in  the  St.  Louis  Shovel  Com- 
pany, $3,000  per  annum.  In  the  Seymour  Man- 
ufacturing Company,  of  $800  a  year,  divi- 
dends of  $300  or  $400  a  year  in  the  Seymour 
Company,  and  dividends  on  the  stock  which 
he  held,  both  _  individually  and  as  tl^stee, 
heretofore  mentioned,  amounting  to  $40,- 
924,80,  between  1894  and  November  18,  1001. 
W^ltness  did  not  think  Mr.  Holton  was  a  man 
of  sound  mind  the  last  year  prior  to  Novem- 
ber 10,  1902. 

Charles  H.  Meyers,  of  Beaver  Falls,  Pa., 
and  Howard  Rowland,  of  Cheltenham,  Pa., 
were  sworn  on  part  of  plaintiffs,  and  stated 
that  they  had  known  Capt  Holton  for  many 
years,  and  had  done  business  with  him  dur- 
ing that  time.  Both  corroborated- the  testi- 
mony of  Mr.  Julius  Blrge,  and  thought  the 
testator  was  of  unsound  mind  at  the  time 
he  signed  the  will.  Also  Walter  Blrge  and 
John  B.  Gundolfo  bad  known  testator  for 
many  years,  and  had  been  associated  in  busi- 
ness with  him  during  that  time,  and  they 
were  sworn  on  behalf  of  plaintiffs,  and  fully 
corroborated  the  evidence  of  Julius  Blrge  in 
all  material  parts,  and  stated  that  in  their 
judgment  testator  was  of  unsound  mind  at 
the  time  he  signed  the  will. 

William  J.  Holton,  a  brother  of  deceased, 
and  one  of  the  respondents  in  this  case,  to 
whom  a  bequest  of  $500  was  given  under  the 
will,  testified  that  he  was  manager  of  the 
oil  stove  department  of  the  Standard  Oil 
Company  In  Chicago;  that  bis  brother  at  the 
time  of  bis  suicide  was  in  bis  sixtieth  year; 
bis  father's  name  was  James  Holton,  and 
mother's  maiden  name  Maria  Kendrick;  his 
brother's  middle  name^  Kendrick,  was  takej) 
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from  his  mother ;  that  his  mother's  mind  was 
affected,  and  he  thought  It  was  caused  by  her 
anxiety  and  worry  over  his  brother  Albert, 
and  also  his  father's  death.  Witness'  saw  his 
brother,  B.  K.  Hoi  ton.  In  November,  1899, 
at  the  Planklngton  House,  Milwaukee.  His 
actions  were  boisterous  and  profane  at  table. 
Mrs.  Holton  threatened  to  leave  the  table  un- 
less he  kept  quiet  He  acted  to  witness  like 
an  Insane  man.  He  certainly  was  not  stag- 
gering drunk  or  anything  of  that  kind.  Wit- 
ness said:  "I  saw  him  the  next  day  at  the 
house,  where  he  came  to  bid  our  father  good- 
bye. He  came  into  the  room  In  a  sort  of  a 
boisterous  way,  and  came  up  to  father  and 
told  him  he  had  to  go  back  to  St.  Louis,  pick- 
ed him  up  In  his  arms,  bade  him  good-bye, 
and  said,  'You'll  pull  through  all  right ;  cheer 
np.'  Shook  hands  with  me,  and  left,  and  told 
me  to  notify  him  If  father  got  worse.  I  said: 
'Ed,  I  don't  think  you  better  go.  I  think 
father  Is  on  his  deathbed.'  He  pooh-poohed 
the  Idea,  and  said,  'Pooh-pooh!  he'll  pull 
through  all  right'  Father  died  the  following 
Monday.  November  20,  1899,  and  be  came  up 
to  father's  funeral  on  the  2l8t  At  that  time 
his  condition  was  very  excitable,  nervous, 
and  boisterous,  especially  at  the  funeral.  He 
said  he  did  not  want  any  long  sermon  preach- 
ed, or  any  prayers  at  the  grave ;  that  It  was 
rot  and  he  would  be  damned  If  he  would 
have  It  and  If  we  didn't  tell  the  minister  to 
cut  it  short  dammed  short,  he  would  In- 
terrupt the  services.  We  pleaded  with  him, 
told  blm  father  was  one  of  the  old  settlers 
and  all  the  old  settlers  would. attend  the  fun- 
eral, and  begged  him  not  to  Interrupt  'Well,' 
be  says:  '1  can't  sit  still.  It's  got  to  be 
damned  short  I  don't  want  any  prayers  at 
the  grave  either.'  I  finally  persuaded  him  to 
have  a  short  prayer  at  the  grave.  He  says: 
'Don't  anybo^  take  off  their  hats.  I  don't 
want  anybody  to  take  their  hats  off  and 
chance  taking  cold.  It's  all  tommyrot  to  take 
off  hats  at  the  grave.'  He  behaved  more  like 
an  insane  man  to  me.  After  the  funeral  was 
over  he  went  to  my  mother's,  and  he  invited 
me  down  to  the  Planklngton  House,  where  I 
saw  him  that  night  in  his  room.  I  came  in 
and  be  greeted  me  pleasantly.  He  rang  for 
the  bell  boy,  ordered  up  drinks,  and  he  had 
his  drink.  I  said  to  him:  'Well,  Ed;  father 
is  gone.  I  never  expected  him  to  die  first 
I  though  our  little  mother  would  go  first 
Now,  what  are  we  going  to  do  with  her?' 
He  says:  To  bell  with  her.  I  wish  to  God 
she  was  In  hell,  God  damn  her.  •  •  •  If  I 
had  her  here,  I  would  put  her  In  the  Insane 
asylum  or  the  poorbouse.  God  damn  her. 
She  has  been  crazy  for  years.'  I  Jumped  to 
my  feet  In  astonishment  In  perfect  horror.  I 
told  him  to  stop.  I  told  blm  I  wouldn't  listen 
to  such  talk.  I  says:  'My  God,  man,  you  are 
insane  to  talk  about  our  little  mother  that 
way.  Tou  ought  to  be  ashamed  of  yourself.' 
I  says:  'Whisky  has  just  ruined  yon,  Is  mak- 
ing you  insane.  Why,  at  your  time  of  life, 
going  down  the  bill  of  life,  the  way  you  are 


drinking  you  will  be  In  an  asylum  In  leas 
than  a  year  if  you  don't  quit'  He  says: 
'Don't  talk  to  me  that  way.  Julius  Blrge  and 
I  have  been  in  business  33  years.  He  never 
talked  that  way.'  I  says:  'I  don't  give  a 
damn  for  Julius  Blrge.  I  am  talking  to  you. 
and  not  to  Julius  Birge.'  He  says:  'Julius 
Blrge,  God  damn  him!  God  damn  him !  be  is 
a  viper;  be  is  a  snake;  he  has  been  aroand 
my  throat  for  33  years,  but  I  have  got  him 
off  now  (Indicating  throwing  something  off 
his  neck).  Now  I  am  free,  free.  God  damn 
him.'  That  is  my  brother's  words  and  ac- 
tions. The  next  morning  at  the  caf6  in  the 
Planklngton  House  be  received  me  very  pleas- 
antly, and  seemed  to  have  forgotten  all  that 
bad  passed  the  night  before;  In  fact  met  me 
with  a  smile,  shook  hands  with  me,  and  we 
sat  down  at  the  table  together.  In  a  moment 
he  said  to  the  waiter:  'Where  in  hell  is  my 
breakfast?  God  damn  it,  where  is  my  break- 
fast? Why  in  hell  don't  you  bring  my  break- 
fast? I  have  been  waiting  here  an  hoar.' 
The  waiter  says:  'I  beg  your  pardon,  it's  only 
20  minutes,  and  it  has  to  be  cooked.'  He  beat 
the  table,  and  finally  the  waiter  brought  it  in. 
I  says:  'Ed,  don't  talk  that  way.  Why 
don't  you  keep  quiet?'  After  the  waiter 
brought  It  In,  he  said:  'That's  all  right  old 
man;  here's  a  quarter  for  yon.  Don't  mlud 
me.  Don't  pay  any  attention  to  me  at  all.' 
After  breakfast  we  went  out  to  see  mother 
together.  He  says  to  mother,  'Now,  mother, 
what  do  you  want  to  do?'  She  says,  'Well,  I 
want  to  go  to  housekeeping.'  He  says:  'Well 
I  don't  see  how  you  can,  no  one  but  you  and 
Lilly.  Yon  better  board.'  She  says,  'Well, 
I  will  not  board  here.'  He  says,  'Well,  by 
God!  you  will  go  where  I  want  you  to,  here 
or  any  other  damn  place.'  He  says,  'God 
damn  it,  you  will  go  Just  where  I  want  to  put 
you.'  I  says:  'Ed,  now  you  stop.  I  am  in 
position  to  care  for  our  mother.  If  you  want 
to  desert  her  now,  you  do  so.'  He  looked  at 
me  in  a  kind  of  wild  way,  says,  'Humph!' 
He  Jerked  his  shoulders  as  much  as  to  say, 
'Yes  you  are.'  Finally  he  said:  'Now,  moth- 
er, you  can  do  Just  as  you  please.  I  have  got 
to  go  back  to  St  Louis,  but  whatever  Willie 
does  will  be  satisfactory  to  me.  If  you  want 
to  board  or  whatever  you  want  I  will  leave 
it  here  In  Willie's  banda'  He  quieted  down 
and  put  his  arms  around  mother  and  kissed 
her.  Mother  was  very  much  astonished  and 
shocked.  She  didn't  seem  to  realize  the  way 
he  spoke  to  her.  I  attributed  it  to  the  condi- 
tion of  her  mind.  Q.  Now,  on  the  occasion 
that  you  refer  to,  where  he  broke  out  against 
Julius  Blrge,  what  after  his  outburst,  as  you 
describe  it,  did  lie  do?  Was  there  any  change 
then?  A.  Oh,  he  cried.  He  would  cry;  and  i 
order  up  drinks  while  there.  In  less  than  j 
an  hour  he  must  have  had  seven  or  eight  I 
drinks.  The  next  day  Uncle  William  Ken- 
drick  was  there.  He  and  my  brother  were 
examining  father's  papers,  and  he  called  for 
whisky.  There  was  a  bottle  of  whisky  that 
I  bad  bought  for  my  taihiet^it  quart;  but 
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Ihere  had  not  been  more  than  a  whisky  glass 
taken  out  of  It  I  guess.  My  niece,  Mlsa  Lilly 
Helton,  got  the  whisky  for  him,  and  while 
we  were  sitting  there,  probably  an  hour  and  a 
half  or  two  hours,  he  alone  finished  the  bal- 
ance of  the  quart  I  saw  bim  that  night 
at  the  Plankington  House.  He  was  fuller 
then  than  I  ever  saw  him  in  my  life.  In 
three-quarters  of  an  hour,  he  must  have  tak- 
en seven  or  eight  drinks.  I  noticed  him 
wabbling  on  his  legs,  the  first  time  I  ever 
«aw  him  staggering.  Still  he  was  erect,  with 
head  up  In  the  air,  coat  buttoned  up,  prlncQ 
albert,  silk  hat,  very  commanding  figure. 
Saw  him  the  following  Sunday,  November  26, 
1899,  at  Mrs.  Noyes'  house,  where  we  had 
been  Invited  to  dinner.  Be  said  to  me:  'Wil- 
lie, if  you  will  promise  me  not  to  oppose  me 
in  regard  to  Alt)ert,  and  let  his  wife  get  her 
divorce  and  the  property  (which  was  a  house 
and  lot),  I  will  promise  to  provide  for  Albert 
as  long  as 'I  live  and  will  leave  hhn  well 
provided  for  in  my  will,  if  I  die  first'  I 
said,  'If  yon  will  provide  for  him,  so  that  he 
will  never  want,  I  won't  oppose  you.*  He 
says,  'I  will,  and  I  will  provide  for  him  well.' 
Then  he  says:  Tton't  you  oppose  me,  be- 
cause If  you  do,  God  damn  you,  I  won't  do  a 
damned  thing.  He  can  go  to  hell  for  all  I 
-care.'  I  said:  'Now,  Ed,  there  is  no  use 
raising  your  voice,  you  can't  frighten  me.' 
He  jumped  to  his  feet  and  says,  'God  damn 
you,  I  will  kill  you.'  I  says,  'I  guess  not' 
And  Mrs.  Noyes  stepped  Iwtween  us  and  beg- 
ged him  to  sit  down ;  and  he  said,  'Are  you 
going  to  oppose  me  In  It?*  I  says,  'I  told  you 
I  wouldn't  If  yon  would  promise  faithfully 
to  provide  for  Albert'  I  have  forgotten 
Just  what  occurred ;  but  he  came  up  a  second 
time  and  was  very  profane,  God-damulng  me 
in  everything,  and  Mrs.  Noyes  stepped  be- 
tween us  again.  Just  then  dinner  was  called. 
Witness  was  so  much  disturbed  over  the  in- 
cident that  he  did  not  eat  much,  but  at  the 
table  his  brother  turned  to  him  and  was  in  a 
Jovial  frame  of  mind,  laughing  and  joking 
with  all,  and  said  to  witness,  'Are  you  going 
out  to  see  Albert?'  I  told  him,  'Yes.'  He 
said:  'I  would  like  to  go  out,  too ;  but  I  can't 
I  have  to  go  back  to  St  Louis.  I  would  like 
to  see  him.  Remember  me  to  bIm.  I  wish 
you  would  take  out  some  cigars  for  me  to 
him.'  I  started  out  to  the  asylum,  and  he 
followed  me  out  to  the  hall,  and  be  said, 
•Willie,  I  bid  you  good-bye,'  and  he  extended 
his  hand.  'Remember  the  to  Albert  Try 
and  go  to  see  him  as  often  as  you  can.'  In 
March,  1900,  I  saw  him  the  day  of  our  moth- 
er's funeral.  I  bought  some  fiowers,  and  laid 
them  on  my  mother's  casket.  He  went, up, 
and  my  cousin  said  to  him,  'This  Is  from  Wil- 
lie.' He  said;  'Humph!  what  in  hell  does  he 
want  to  buy  those  for?  All  rot  damned  rot' 
Then  he  said  to  Mr.  Noyes,  "Did  you  get  the 
minister?'  Mr.  Noyes  said:  'Xes;  I  also  en- 
gaged the. choir  for  Calvary.'  He  said:  'I 
don't  want  any  damned  singing  at  the  fun- 
«raL'    Mr.  Noyes  said:    'Now,  Ed,  we  want 


this  singing.  Mother  was  fond  of  "Nearer  My 
God  to  Thee,"  and  I  have  requested  them 
to  sing  it,  and  hope  you  aren't  going  to  Inters 
fere.'  He  said:  'Weil,  let  them  sing  that 
but  no  more.  I  want  these  services  damned 
short'  I  said:  'Now,  Ed,  look  here.  Our 
friends  are  liere.  This  is  the  last  of  our  little 
mother.  The  friends  are  going  to  be  upstairs. 
You  can  go  up  there  and  roam  around  Just 
as  much  as  you  please.  We  are  going  to  have 
a  service.'  He  looked  at  me,  and  says:  'Who 
is  doing  this?'  I  said:  'I  don't  care.  W^  are 
going  to  have  a  service.'  He  said:  'Make  it 
short  I  don't  want  any  damned  prayer  at 
the  grave  either.'  I  said:  'There  will  be 
prayer  at  the  grave.'  Finally  I  persuaded 
him  to  go  upstairs,  and  he  walked  up  and 
down  the  hall,  cursing  under  his  breath, 
speaking  to  some  of  the  relatives.  He  acted 
like  a  caged  animal.  After  the  burial  he  was 
excitable  and  drinking  a  good  deal.  I  saw 
him  that  night  at  the  Plankington  House, 
He  was  nervous,  excitable,  and  boisterous. 
That  was  March,  1900.  As  far  as  looks  went 
be  was  very  commaudlng,  fine-looking,  head 
erect  as  I  had  always  seen  him  for  years,  as 
far  as  his  figure  went  at  that  time.  I  saw 
him  next  at  the  Auditorium  Annex,  Chicago, 
August  1902.  I  was  thunderstruck  at  his 
physical  condition  when  I  saw  him.  The 
change  was  so  great  He  seemed  to  have 
grown  smaller;  at  least  emaciated,  stooped. 
He  walked  with  a  shuffling  gait  wasn't  the 
same  Ed  as  of  old.  He  appeared  to  be  men- 
tally weak.  I  told  him  I  was  glad  to  see 
him,  and  said:  'Ed,  you  are  growing  thin.' 
He  said:  'Yes;  I  am  thinner  than  I  was. 
I  don't  weigh  as  much.'  I  asked  Iilm  if  he 
had  seen  Birch's  wife.  He  looked  kind  of 
blank  In  the  face,  as  If  surprised.  I  had  been 
told  he.  knew  Birch  was  married,  so  I  thought 
it  strange  at  the  time.  I  said:  'Birch  promis- 
ed to  be  here  to  see  you.'  'Well,'  he  says, 
'he  hasn't  come.  He  don't  want  to  see  me 
any  more.  He  don't  give  a  damn  for  me.'  I 
said:  'I  know  that  Birch  loves  you.  All  your 
children  love  you.'  He  said:  'My  children 
don't  give  a  damn  for  me.'  I  said:  'Look 
here,  Ed ;  the  only  thing  you  have  got  against 
Birch  and  Alice  Is  that  they  made  you  give 
them  what  was  coming  to  them,  which  was 
no  more  than  right'  He  says:  'No,  by  Godi 
It  wasn't  right  That  wasn't  all  coming  to 
them.  They  made  me  give  up  what  wasn't 
theirs.'  I  told  him  we  wouldn't  argue  that; 
that  Birch  wanted  to  see  him,  and  that  no 
doubt  he  had  been  over  here,  and  they  prob- 
ably told  him  the  same  thing  they  told  me, 
that  you  were  not  here.  Birch  said  that  he 
had  been  over  here,  and  they  told  him  he 
wasn't  there.  I  brought  Birch  over,  and  he 
went  right  to  his  father  and  says,  'Papa,  how 
do  you  do?'  His  father  met  him  with  all  the 
afCectlon  a  father  could  meet  him  with,  and 
said,  'I  am  glad  to  see  you,  Birch,'  and  turn- 
ed to  his  (Birch's)  wife  and  said,  'Daughter, 
I  am  glad  to  see  you.'  That  was  the  first 
time  he  had  met  Birch's  wif&    He  weut  to 
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bis  room  and  commenced  to  tell  us  abont  his 
troubles,  and  then  be  commenced  to  cry.  He 
cried,  and  tben  commenced  to  cough;  bad  a 
terrible  coughing  spell.  I  thought  be  was 
going  to  choke.  I  said  to  him:  'Ed,  what  do 
you  mean  by  traveling  alone?  Where  is 
Lillian?'  He  said:  'She  has  traveled  16,000 
miles,  and  by  God  she  can't  go  any  furtber.' 
Be  wanted  me  to  go  to  Mackinac  with  bim, 
and  I  told  him  my  clerk  was  off  on  a  vacation 
and  I  could  not  go;  otherwise  I  would  be 
glad  to  go.  Then  he  commenced  to  cry  again, 
and  jumped  from  one  subject  to  another; 
would  tell  as  a  little  while  of  bis  troubles; 
then  be  would  turn  to  Birch  and  talk  to  him 
about  going  Into  business;  tben  he  said, 
'Willie,  I  am  proud  of  you,  to  think  that  you 
have  got  to  where  you  have  without  the  as- 
sistance of  any  of  your  friends.'  He  said: 
'Albert,  I  provided  well  for  bim.  He  will 
never  want  as  long  as  be  lives.  I  have  left 
bim  fixed  in  my  will  so  that  he  will  never 
want'  (The  bequest  to  Albert,  the  Insane 
brother,  was  $500,  to  his  [Mr.  E.  K.  Bolton's] 
wife,  not  Albert's  wife,  'to  be  paid  to  him  as 
bis  necessities  may  require.')  Said  to  me, 
'Xou  aren't  forgotten.'  Turned  to  Birch  and 
said,  'You  are  all  remembered.'  Kept  order- 
ing up  drinks  every  few  minutes.  We  were 
there  three-quarters  of  an  hour,  and  he  had 
five  or  six  drinks,  If  not  more.  Finally  we 
went  down  stairs.  He  put  his  arms  aronnd 
Birch's  neck  and  said:  'Good-bye,  my  l>oy. 
I  will  see  you  in  Mackinac'  We  were  in 
that  room  about  three-quarters  of  an  hour. 
Ue  swore  a  great  deal,  although  Birch's  wife 
was  present,  without  apologizing  for  his  lan- 
guage. He  didn't  carry  on  any  one  line  of 
thought  for  any  length  of  time;  would  Jump 
from  one  thing  to  another;  start  In  and  tell 
about  bis  travels;  then  he  would  commence 
to  cry;  then  be  would  brace  up  and  start 
about  something  else.  I  never  saw  him  alive 
after  that.  The  first  I  heard  of  bis  suicide 
was  on  the  morning  of  December  3d.  I  re- 
ceived a  night  message,  sent  the  night  before, 
from  Mrs.  Holton,  saying  'Edward  had  passed 
away  at  seven  o'clock.'  I  came  down  here, 
went  out  to  the  bouse  and  asked  Mrs.  Bolton 
what  cauoed  his  death.  She  said  that  he  had 
committed  suicide.  She  said  he  had  been  in 
the  habit  of  lying  In  bed  two  or  three  days  at 
a  time;  that  this  day  he  lay  in  bed  until 
noon ;  got  np,  dressed,  and  said  he  was  going 
doi^-n  town.  She  wanted  to  know  if  she 
could  not  go  with  him.  He  said  he  was  go- 
ing to  see  some  of  the  boys  at  the  Legion  of 
Honor.  He  came  back  about  4  o'clock.  She 
let  him  in;  took  him  into  the  parlor;  said 
she  had  a  premonition  that  he  had  bought  a 
pistol  while  he  was  out.  She  asked  him, 
'Captain,  did  you  buy  anything  while  yon 
were  out?'  He  said,  'Just  a  couple  of  cigars.' 
She  said  she  kneeled  down  In  front  of  him  as 
she  had  been  accustomed  to  do,  ran  her 
hands  under  his  vest  and  coat,  around  his 
waist,  and  felt  the  butt  of  a  pistol,  suppress- 
ed a  scream,  drew  back  quickly,  and  says, 


'Captain,  you  have  got  a  gun;  what  did  yoa 
buy  that  for?'  Be  said.  'To  protect  us  from 
burglars.'  She  said,  'You  better  give  It  tv 
me.'  'Oh,  no ;  this  is  mine.  I  guess  I  will  go 
to  my  room.'  Went  up,  and  she  followed  hiiu 
He  went  to  the  bathroom,  took  out  a  cigar, 
and  reached  to  light  it  She  thought  sbe 
bad  a  good  chance  to  get  the  gun  and  reached 
for  it.  Be  threw  his  hand  back  and  sbe 
tbooght  he  flourished  the  gun.  She  wasn't 
sure.  She  thought  he  drew  it  and  flourisbed 
it  Sbe  rushed  downstairs  to  get  help,  got  to 
the  foot  of  the  stairs,  heard  the  pistol  shot, 
then  a  second  shot"  Based  on  the  facts  he 
had  enumerated  to  the  Jury,  witness  said  he 
was  of  the  opinion  that  bis  brother  was  in- 
sane. He  had  not  only  formed  the  opinion, 
but  expressed  it  to  the  family  and  to  others. 

The  evidence  of  William  J.  Holton  was 
fully  corroborated  in  the  main  by  Lillian  A. 
Bridge,  n^e  Holton,  the  niece  of  the  testator, 
mentioned  in  the  will,  and  by  Wm.  H.  Een- 
drlck,  an  uncle  of  the  testator. 

Alice  M.  Bright,  youngest  daughter  of  Ed- 
ward K.  Holton,  testified  that  she  was  born 
In  December,  1875 ;  tliat  her  father  and  moth- 
er attended  church  together,  and  after  her 
mother  died  her  father  sent  the  children  to 
Sunday  school  and  church;  tliat  the  home 
was  kept  together  about  a  year  after  her 
mother  died,  and  that  one  summer  after  that 
she  kept  house  for  her  father;  after  that 
she  lived  with  her  sister,  Mrs.  Oamett,  now 
Mrs.  Burrow;  that  her  father  and  brother, 
Birchard,  l)oarded  together;  that  she  was 
married  in  June,  1896;  that  sbe  went  to 
housekeeping  about  four  months  after  sbe 
married;  that  her  father  visited  her  con- 
tinually after  she  went  to  housekeeping ;  that 
she  had  no  unpleasant  relations  with  her  fa- 
ther up  to  the  time  of  his  marriage  to  his 
second  wife,  nor  until  the  summer  of  1901. 
He  was  always  loving  and  affectionate  to- 
wards the  children.  Sbe  testified  to  her  fa- ' 
ther's  actions,  indicating  his  unsoundness  of 
mind  after  the  death  of  her  mother  and 
grandfather  Birchard,  substantially  the  same 
as  shown  by  the  testimony  of  Mrs.  Burrow 
herein  set  forth;  that  the  Christmas  before 
her  father  married  Miss  Kelly  (Mrs.  Lenorl) 
be  said  he  would  like  to  have  Christmas 
dinner  at  her  house  with  his  children  and 
gave  her  $10  to  get  the  dinner;  that  while 
be  was  there  he  said:  "Well,  this  will  be 
our  last  dinner  together.  I  am  going  to  be 
married."  He  asked  us  all  If  we  would  con- 
sent to  the  marriage,  and  we  said.  If  it  would 
make  him  any  happier,  we  would  be  pleased 
for  him  to  marry.  I  went  to  the  wedding. 
We  visited  each  other  after  the  marriage 
about  once  a  week.  During  the  summer  of 
1901  my  father  had  been  drinking  a  great 
deal  more  than  he  had  previous  to  that  I 
noticed  a  physical  change  in  my  father  two 
years  before  his  death.  I  noticed  a  cliange 
in  his  mental  condition  six  months  prior  to 
the  stock  transaction,  which  was  In  the  sum- 
mer of  1901.  When  the  &(■  Louis  Shovel 
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Company  went  Into  the  trust,  be  said  tbat 
I  really  was  entitled  to  $5,000  of  stock  In 
the  trust,  and  that  he  would  give  me  $16,- 
OOO,  and  that  he  would  make  me  quite  In- 
dependent. He  kept  on  changing  about  the 
amount  he  was  going  to  give  me,  aud  I  really 
didn't  know  bow  much  I  was  going  to  get, 
and  he  didn't  seem  to  be  settled  on  the 
amount,  so  I  thought  I  would  Inquire.  I 
-went  to  Mr.  Blrge,  and  got  an  Idea  about  how 
xnncb  It  would  be,  and  had  my  husband  tele- 
phone over  to  the  St.  Louis  Shorel  €k>mpany, 
and  I  found  that  It  was  five  to  one  I  went 
over  on  several  occasions  to  see  my  father 
about  it ;  but  be  always  was  Irritable  and 
acted  80  peculiar  that  I  was  afraid  to  speak 
to  blm  about  It  I  thought  I  would  wait 
until,  be  felt  like  speaking  to  me.  So  one 
Sunday  afternoon  I  went  over  to  bis  house 
with  my  husband.  I  had  no  sooner  gotten 
Into  the  house  until  he  said  he  bad  decided 
to  give  me  $15,000.  I  said:  'Papa,  is  that 
all  there  is  coming  to  me 7"  He  says:  'Yes; 
tbat  is  all.  Tou  really  are  only  entitled  to 
$5,000,  but  I  am  going  to  give  you  $15,000.' 
'Well,'  I  said,  'Papa,  it  is  more  than  that,  I 
know,  that  I  should  get.'  He  says,  'How  do 
you  know  that?'  and  looked  at  me  in  a 
blank,  staring  way,  without  any  expression 
in  his  face  whatever.  He  was  astonished. at 
what  I  had  said.  He  says,  'How  do  you  make 
that  out?'  I  said  it  was  Ave  to  one  the  stock 
was  listed  at,  and  with  that  he  turned  to  my 
hnsbdnd  and  said :  'Warren,  come  upstairs ; 
I  have  some  papers  to  show  you.'  He  turned 
to  his  wife  and  said:  There  it  is  again; 
some  more  trouble  for  me  to  rack  my  brain.* 
He  began  to  swear  and  went  upstairs.  When 
be  came  down  stairs  he  swore,  and  walked 
np  and  down  the  floor,  and  cursed  and  used 
such  terrible  language.  At  the  time  I  was  in 
a  delicate  condition,  and  I  could  not  stand 
each  a  scare  and  had  to  leave  the  house  at 
once.  He  claimed  legally  that  I  was  only  en- 
titled to  $5,000.  Tbat  is  what  he  said.  He 
said  tbat  was  all  I  could  get.  He  looked 
astonished  at  me,  and  didn't  understand 
tbat  there  was  more  coming  to  me.  He  acted 
like  be  didn't  know  anything  about  It ;  look- 
ed at  me  in  an  astonished  way.  I  told  blm 
tbat  there  was  five  to  one.  Instead  of  three 
to  one.  He  said :  'How  do  you  make  that?* 
Ever;^  time  I  saw  him  after  tbat  (referring 
to  the  fact  of  bis  stating  be  was  going  to 
keep  $100,000)  be  says:  'I  don't  know  bow 
much  I  am  going  to  give  you.  I  don't  know 
whether  I  will  give  you  $16,000  or  $10,000, 
or  bow  much.  Xou  are  entitled  to  $3,000.' 
He  never  said  a  word  about  I>l8  will  in  con- 
nection with  the  fact  that  be  was  going  to 
give  me  about  $16,000.  He  said  he  would 
provide  well  In  his  will ;  would  remember  us 
children  at  all  times.  That  was  not  in  con- 
nection with  our  letting  him  keep  $100,000. 
After  he  came  downstairs,  showing  my  hus- 
band papers,  be  walked  up  and  down  the  floor 
and  swore  in  such  a  rage,  and  said  that  1 
would  liave  to  be  satisfied  with   what  be 


would  turn  over  to  me,  or  I  would  get  Just 
$5,000  that  belonged  to  me.  I  said:  'Papa, 
I  think  I  ought  to  have  what  my  grandfather 
left  me,  and  I  certainly  Intend  to  have  It; 
and  If  you  aren't  willing  to  give  It  to  me  I 
will  have  to  see  you  In  court  about  It.'  I 
made  some  similar  remark  like  tbat  After 
that  Sunday  I  saw  my  father  quite  often. 
Very  often  he  came  to  my  house  and  I  went 
to  bis.  That  continued  until  the  last  Sunday 
in  February,  1902,  before  he  went  to  Europe. 
On  that  Sunday  he  and  bis  wife  came  over 
to  my  bouse  to  say  good-bye.  I  threw  my 
arms  around  his  neck,  and  asked  him  how  be 
was  feeling.  He  said  he  was  not  feeling  very 
well.  He  went  upstairs.  He  met  my  little 
girl  at  the  head  of  the  stairs,  and  he  played 
'bear'  with  her  a  few  minutes  before  coming 
into  the  room.  We  got  to  talking  about  how 
free  my  brother  was  spending  his  money  at 
the  time;  and  be  looked  and  glared  at  me, 
and  got  up  out  of  his  chair,' and  shook  his 
fist  in  my  face,  and  told  pie  be  never  wanted 
to  lay  bis  eyes  on  me  or  a  blank  one  of  his 
children  again.  I  became  very  much  fright- 
ened, and  went  Into  the  other  room.  Lillian, 
his  wife,  walked  in  behind  me,  came  up  to 
me,  and  said,  'Now,  Alice,  don't  cry;  for 
your  father  is  not  responsible  for  what  he 
says  or  does.'  Q;  What  did  you  do  when  he 
shook  bis  fist  in  your  face?  What  did  be  say 
about  your  connection  with  your  brother  get- 
ting wliat  be  did?  A.  He  said  it  was  some- 
thing that  didn't  belong  to  him,  and  shook 
bis  fist  He  swore  and  cursed.  He  went  into 
a  passion  of  anger  and  rage ;  and  he  left  and 
didn't  say  good-bye.  He  swore  all  the  way 
downstairs,  cursing  my  husband  and  all  of 
us,  and  left  right  away ;  left  his  wife  there, 
and  she  had  to  borrow  car  fare  to  get  home 
on.  Tbat  was  the  last  Sunday  in  February, 
and  my  child  was  bom  March  lltb  following. 
He  shook  his  fist  In  my  face,  and  he  said  he 
never  wanted  to  lay  eyes  on  me  or  a  blank 
one  of  his  children,  and  swore,  and  I  can't 
say  the  words.  I  became  very  much  fright- 
ened, and  I  got  up  and  began  to  cry,  and 
started  into  the  other  room.  My  father  was 
not  back  to  my  bouse  ever  after  tbat  I 
never  saw  him  again.  He  said  he  never 
wished  to  see  me.  Mrs.  Holton  never  asked 
me  to  go  and  see  my  father.  No,  sir;  she 
did  not  She  came  to  my  house,  and  I  said 
to  her :  'Don't  my  father  ever  ask  for  me? 
Don't  he  ever  say  anything?'  She  says :  'No, 
never.'  That  is  what  she  said.  She  said  be 
wanted  to  see  my  baby.  And  I  said:  Tell 
papa  to  come  over  to  see  It'  She  told  me 
tliat  just  five  days  before  my  father  died. 
If  I  had  ever  gotten  a  word  from  my  father 
ttiat  he  wanted  to  see  me,  I  would  have  gone 
in  a  minute;  but  I  never  got  the  word.  1 
asked  her  If  my  father  wanted  to  see  me. 
She  said  he  never  spoke  of  me.  I  asked  bei 
every  time  she  came  over  to  see  me.  -I  al- 
ways asked  her  about  my  father,  and  every 
time  I  would  ask  her  she  would  always  say 
that  father  never  said  anything  4bout  me — 
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never  said  he  wanted  to  see  me  at  all.  I 
told  her  to  tell  papa  to  come  over  and  see 
the  baby,  but  he  never  came.  After  that 
Sunday  they  went  abroad.  I  called  at  papa's 
house,  and  found  from  Mrs.  Kelly  that  he 
was  back,  and  at  French  Ll<^.  I  saw  Mrs. 
Holton  frequently  after  that,  and  asked  her 
every  time  about  my  father ;  but  she  said  he 
never  said  anything  about  me — never  said  be 
wanted  to  see  me.  Mrs.  Holton  told  me  that 
my  father  drank  continually,  that  he  was 
always  having  bottles  with  him  in  his  room 
when  he  went  to  bed,  and  that  she  had  to 
hide  the  bottles." 

Witness  identified  Exhibit  8,  a  contract 
which  her  father  had  her  sign  when  she  be- 
came 18  years  of  age,  dated  the  2d  day  of 
January,  1894,  In  reference  to  her  $5,000 
stock  in  St.  Louis  Shovel  Company ;  said  she 
knew  nothing  about  the  "whereases"  in  the 
contract.  The  contract  was  in  substance  that 
her  father  should  hold  this  $5,000  stock  in 
trust  for  her  until  she  arrived  at  the  age  of 
25 ;  that  during  that  time  he  should  pay  her 
$400  a  year  (8  per  cent,  interest  on  $5,000), 
and  when  she  arrived  at  25  the  trust  should  be 
terminated,  and  he  should  reassign  the  stock 
to  her.  The  trust  terminated  by  her  reach- 
ing the  age  of  25  In  December,  1900,  and  she 
waited  until  October,  1901, -for  the  reassign- 
ment of  this  stock.  Her  father  took  the  div- 
idends thereon  after  she  arrived  at  the  age  of 
25,  which  dividends  she  has  never  received. 
The  evidence  of  Alice  Bright  was  fully  corro- 
borated by  that  of  Birch  Holton  and  Lucinda 
Burrow,  son  and  daughter  of  testator;  and, 
among  other  things,  Mrs.  Burrow  testified  to 
the  following  matters: 

"Mr.  Rule:  At  the  time  of  the  death  of 
your  mother,  was  there  any  change  in  your 
father's  actions  toward  his  children.  Immedi- 
ately after  the  death  of  the  mother?  A.  No. 
Q.  Was  there  any  change  that  you  observed 
in  his  mental  condition  at  that  time?  A.  Tes, 
sir.  Q.  Just  state  in  yoar  own  way  what 
was  done — ^what  he  said  and  did  at  that  time. 
A.  My  mother's  death  came  so  suddenly  that 
for  weeks  and  days  following  he  wasn't  able 
to  sleep  or  eat  until  finally  he  said  that  his 
physician  told  him  that  the  only  rest  he  could 
get  would  be  to  take  a  European  trip,  which 
he  did ;  and  after  he  had  been  abroad  about 
a  month  he  was  able  to  sleep  some  and  get 
some  rest.  Q.  Well,  just  state  what  he  did, 
and  what  he  would  say  and  do,  during  that 
time?  A.  Well,  he  would  rave  and  say  he 
had  nothing  .to  live  for,  and  that  be  didn't  be- 
lieve in  God,  and  that  he  wished  he  was  dead. 
He  would  be  very  excited.  He  would  walk, 
and  smoke,  and  drink,  and  nothing  gave  him 
any  rest,  and  he  couldn't  sleep  at  all  at  night ; 
not  at  all.  Q.  Well,  did  he  show  his  feelings 
In  any  other  way?  A.  Well,  he  was  greatly 
grieved.  He  cried  pitifully.  Q.  How  did  he 
show  his  grief?  A.  He  cried  constantly.  He 
couldn't  see  anything  that  belonged  to  my 
mother  that  he  wasn't  reminded  of  her,  and 
he  would  cry.    Q.  How  long  did  this  condi- 


tion of  afTalrs  last  after  your  mother  died? 
A.  I  should  say  it  lasted  for  at  least  three 
years.  Q.  What  statement  would  he  make, 
if  any,  to  indicate  his  condition  of  mind? 
Just  state  what  he  said  to  you  and  the  other 
children.  A.  Oh,  he  would  say  life  was  all 
over  for  him ;  be  had  nothing  to  live  for ;  be 
cared  for  nothing.  And  I  always  told  him 
he  had  his  children;  he  had  a  great  deal  to 
to  be  thankful  for.  But  he  didn't  think  so; 
he  felt  my  mother  was  taken ;  h^  felt  every- 
thing was  taken  away." 

Witness  further  testified:  "He  took  more 
interest  in  his  children  after  his  first  wife's 
death,  and  was  more  affectionate  towards 
them  than  before.  I  had  letters  constantly 
from  him  when  abroad  the  first  time.  I  no- 
ticed a  change  in  my  father's  mental  <^>ndl- 
tion.  He  was  more  excitable  at  the  time  of 
my  mother's  death.  He  was  very  restless.  Ir- 
ritable, despondent,  unhappy;  would  get  an- 
gry very  quick,  and  the  least  thing  would 
provoke  him.  He  drank  a  great  deal  more 
than  he  ever  bad.  My  grandfather  died  on 
December  29,  1891,  my—  Q.  Will  yon  de- 
scribe your  father's  actions  on  that  occasion? 
A.  He  was  very  much  overcome  at  my  grand- 
father's death,  and  drank  a  very  great  deal 
that  day  and  night,  and  he  was  Just  raving. 
Nobody  could  say  anything  or  do  anything  to 
please  him,  and  on  my  grandfather's  death- 
bed he  wished  to  change  his  wilL  He  was 
afraid  to  leave  the  children. 

"Mr.  Rule :  What  was  said  by  both  parties, 
both  your  father  and  grandfather?  A.  When 
my  grandfather  was  dying,  he  wished  to 
change  his  will.  Q.  Just  state  what  he  said. 
A.  He  said  he  wanted  to  change  his  wUL 

"Mr.  Reynolds:  Were  you  there  at  tbe 
time?  A.  Yea,  sir;  we  were  all  there — ^my 
brother,  my  sister,  my  father,  and  myself. 

"Mr.  Rule :  That  was  Just  six  months  after 
your  mother  died?  A.  My  mother  died  in 
April,  and  grandpa  died  in  December ;  and 
grandpa  said :  'Ed,  1  want  to  change  my  will. 
I  wish  to  make  somebody  else  the  executor 
besides  you.'  And  he  was  dying  when  he  said 
It,  and  in  15  minutes  afterwards  he  was  dead. 
Q.  What  did  your  father  say?  A.  Father 
said:  'Ob,  Colonel,  that  is  all  right  Don't 
mind  about  that  I  will  take  care  of  the 
children  and  your  will.'  Did  your  grandfa- 
ther give  any  reason  why  he  wanted  it  chan- 
ged? A.  He  said  father  was  drunk  so  much 
he  was  afraid  he  wouldn't  be  able  to  execute 
It  properly.  Q.  Said  that  to  your  father? 
A.  To  my  father  in  our  presence.  It  was 
almost  his  last  words.  Q.  What  was  your 
father's  nervous  condition  after  the  death  of 
your  grandfather?  Oo  on  and  finish  the  In- 
cidents of  the  night  of  your  grandfather's 
death.  State  what  occurred  there  at  tbe 
house.  A.  My  grandfather  died  abont  1 
o'clock  in  the  morning,  and  papa  bad  been 
drinking  very  heavily  all  day  and  evening, 
and  after  his  death  be  became  so  boisterous, 
and  be  quarreled  and  raved  and  fussed  with 
everybody,  until  I  was  so,  frlCbtened  I  took 
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my  brother  and  sister  and  left  tbe  bouse  and 
went  to  my  own  home  on  Thirty-Third  and 
Leonard  avenue,  and  remained  there  until 
morning  before  I  returned.  Q.  Well,  what 
did  your  father  say?  A.  Oh!  he  swore  at  us 
all,  and  said  there  was  no  God,  and  nothing 
for  blm  to  live  for.  Q.  Did  you  leave  any  one 
at  the  house  with  your  father?  A.  Yes,  sir; 
we  left  the  trained  nurse  and  servants  and 
the  undertakers.  Q.  Now,  when  you  returned 
to  the  house  the  next'  nomlng  did  you  have 
any  conversation  with  your  father  about  his 
actions  of  the  night  before?  A.  He  had  for- 
gotten all  about  It  Q.  Well,  did  you  have  a 
conversation  then?  A.  Yes,  sir;  but  I  mean 
he  didn't  refer  to  the  evening  before.  He  was 
Jest  as  pleasant  and  subdued  and  quiet  as  he 
could  be.  Q.  You  referred  to  it?  A.  No; 
never  said  a  word  about  It." 

Witness  further  testified  as  follows:  "My 
father  lived  at  3858  Washington  avenue  aft- 
er my  grandfather's  death.  He  kept  house 
for  about  a  year  after  that.  A  cousin  of  ours 
came  to  live  with  him  and  take  care  of  the 
children  and  the  house.  He  was  extremely 
imhappy,  drank  a  good  deal,  and  was  very 
restless  and  miserable.  After  moving  off  of 
Washington  avenue  he  went  to  boarding,,  and 
lived  at  the  Franklin  Hotel.  He  married  his 
second  wife  the  17th  of  January,  1809.  I 
came  to  St  Louis  for  Christmas  dinner  at 
my  father's  house.  He  told  ua  all  that  he 
was  going  to  marry  a  young  lady,  his  stenog- 
rapher ;  that  he  was  very  lonely ;  that  he 
wanted  a  companion;  that  It  was  not  a  love 
match.  He  simply  wanted  some  one  to  take 
care  of  him  and  be  a  companion  for  him.  He 
wanted  to  know  If  we  objected,  and  I  told 
him  If  It  would  bring  him  any  happiness  I 
was  very  glad  to  see  him  married,  and  we  all 
said  about  the  same  thing.  He  married  a 
Miss  Kelly.  Following  the  marriage  they 
boarded  a  little  while.  I  took  a  trip  to  Eu- 
rope with  my  father  and  bis  second  wife  In 
April,  1900.  The  voyage  took  11  days.  Dur- 
ing that  time  they  quarreled  and  fussed  all 
the  way  over,  to  such  an  extent  that  every- 
body heard  it  My  father  used  boisterous 
and  profane  language  In  the  stateroom  and 
out  of  It  I  parted  with  them  In  Brussels. 
I  returned  to  the  United  States  in  December. 
1900.  Then  I  lived  in  Philadelphia  about  a 
year  and  a  half." 

Drs.  M.  A.  Bliss,  Frank  R.  Fry,  and  Henry 
Herman,  npon  the  hypothetical  question  set 
out  In  appellant's  abstract,  said  that  they 
thought  the  subject  of  the  hypothetical  ques- 
tion was  of  unsound  mind ;  that  he  had  pre- 
senile dementia,  accentuated  and  hastened  by 
tbe  use  of  alcohol;  that  the  subject  of  the 
hypothesis  had  a  weakened  will,  and  would  be 
be  Influenced  in  most  any  direction  by  a 
stronger  will;  would  be  most  readily  in- 
fluenced by  being  led,  not  by  being  driv- 
en, and  influenced  especially  by  those  who 
contributed  to  his  creature  comforta  Drs. 
Bliss,  Herman,  and  Fry  were  all  three  ex- 
perts of  the  highest  standing.    Plaintiffs  in- 


troduced some  10  or  12  other  witnesses,  who 
testifled  that  they  had  known  Capt  Holton 
for  years,  and  then  sta'ted  tbe  facts  upon 
which  they  based  their  opinions,  and  then 
stated  that  in  their  Judgmoit  he  was  of  un- 
sound mind  at  the  time  he  executed  the  will, 
November  10,  1901.  The  hypothetical  ques- 
tion propounded  to  said  physicians  covers 
some  10  or  12  pages  of  printed  matter  and 
embraces  substantially  all  the  facts  which 
plaintiffs'  evidence  tended  to  prove.  It  U 
omitted  from  this  statement  because  of  its 
great  length,  and  because  it  will  serve  no 
good  purpose  by  setting  it  in  this  statement. 
Such  additional  facts  as  are  necessary  to  be 
stated  for  the  proper  disposition  of  this  case 
will  be  found  in  the  opinion. 

This  was  substantially  all  the  evidence  of- 
fered and  introduced  by  plaintiffs,  respond- 
ents here. 

At  the  close  of  It  counsel  for  appellant  ask- 
ed the  court  to  give  these  two  Instructions: 

"(1)  The  court  Instructs  the  Jury  to  find 
that  the  instrument  produced  by  the  defend- 
ant, Lillian  M.  Holton,  bearing  date  Novem- 
ber 10,  1902,  Is  the  last  will  and  testament  of 
EJdward  K.  Holton,  deceased. 

"(2)  The  court  Instructs  the  Jury  that  there 
Is  no  substantial  evidence  In  the  case  tending 
to  show  that  defendant,  Lillian  M.  Holton, 
exercised  any  undue  influence  over  Edward 
K.  Holton,  her  husband,  In  causing  him  to 
make  the  disposition  of  his  property  as  set 
out  In  the  paper  produced  as  his  will ;  and  as 
to  this  issue  the  Jury  will  find  for  the  defend- 
ant." 

The  court  refused  to  give  either  of  said 
Instructions,  to  which  refusal  appellant  duly 
excepted. 

The  defendant  below,  appellant  here,  Mrs. 
Lillian  M  Cochran,  designated  throughout  tbe 
trial  as  Mrs.  Holton,  introduced  witnesses 
who  testifled  to  the  following  effect: 

S.  S.  Oould,  68  years  old,  in  the  shovel  man- 
ufacturing business  for  25  years,  and  vice 
president  of  and  stockholder  in  the  St  Louis 
Shovel  Company,  had  known  Capt.  Holton 
since  1880;  Intimately  associated  with  him, 
in  business  and  socially,  from  1886  to  within 
two  months  before  his  death;  had  met  him 
frequently  and  continuously  from  1886  until 
the  25tb  of  September,  1902,  which  was  the 
last  time  he  had  met  him;  met  him  then  In 
St  Louis;  testified  that  there  was  no  particu- 
lar change  noticeable  in  Capt  Holton  during 
all  the  period  of  his  acquaintance,  any  fur- 
ther than'  incident  to  any  man  in  the  lapse 
of  years;  considered  him  a  very  bright  busi- 
ness man.  Capt  Holton  was  in  active  man- 
agement of  the  business  of  the  St  Louis 
Shovel  Company  until  it  went  into  tbe  trust  In 
1901.  No  one  in  that  company  had  more  to  do 
with  the  active  management  than  he  had.  He 
was  excitable  at  all  times;  very  demonstra- 
tive ;  gesticulated,  talked  violently,  easily  pro- 
voked to  anger;  very  erect  In  his  carriage,  a 
fine  dresser;  was  very  much  humiliated  by 
the  fact  that  he  was  not  retained  in  the  euir- 
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ployment  of  the  company  when  It  went  Into 
the  trust;  thought  his  associate,  Julius  O. 
Blrge,  was  responsible  for  that.  Witness  was 
with  Mr.  C.  A.  Thompson  In  August,  1902, 
when  they  met  Capt  Holton  at  the  Audito- 
rium; was  there  with,  bim  two  days;  saw  no 
change  In  his  personal  appearance  at  that 
time  from  what  it  had  always  been.  He  was 
not  stooping.  He  was  not  emaciated.  He  had 
no  peculiar  look  in  bis  eye,  and  the  only  trou* 
ble  that  he  had  was  that  he  was  suffering 
from  stomach  trouble  that  bad  bothered  him 
for  a  number  of  years.  He  conversed  Intelli- 
gently; was  not  Intoxicated.  From  his  ac- 
quaintance with  Capt  Holton,  and  long  asso- 
ciation wltb  bim,  considered  blm  a  man  of 
perfectly  soimd  mind,  and  there  was  no  men- 
tal difference  In  him  mentally  the  last  time  he 
saw  him,  September  25,  1902,  from  what  it 
had  been  in  all  the  years  of  his  acquaintance 
wltb  bim. 

Dr.  William  Pennington,  practicing  physi- 
cian in  charge  of  the  French  Lick  Springs 
Hotel,  at  French  Lick  Springs,  Ind.,  met  Capt 
Holton  theste  in  June^  1902,  and  then  again 
in  October  of  the  same  year;  knew  Capt.  Hol- 
ton professionally  and  socially;  became  very 
Intimate  with  him.  Capt.  Holton  came  there 
to  be  treated  and  put  himself  under  the 
charge  of  witness.  He  made  a  thorough  ex- 
amination of  the  Captain  physically  on  both 
occasions  that  he  was  there;  did  not  have  to 
treat  him  for  alcoholism.  His  trouble  was 
with  his  stomach.  Witness  had  examined 
blm  carefully  enough  to  say  that  be  bad 
no  signs  or  symptoms  of  presenile  dementia. 
First  time  witness  met  Capt.  Holton  in  June, 
he  was  under  his  charge  for  five  weeks;  the 
last  time,  in  October,  1902,  a  little  orer  two 
weeks.  Was  a  very  striking  looking  man, 
erec(,  rather  a  military  bearing,  very  neat, 
scrupulously  neat  in  bis  dress,  a  very  Intel- 
ligent conversationalist  had  traveled  a  good 
deal,  well  informed  about  general  matters; 
considered  him  a  man  of  entirely  sound  mind; 
told  witness  on  one  occasion,  when  witness 
had  been  speaking  to  him  about  bis  family, 
that  he  had  but  one  son,  and  that  he  had 
placed  in  him  his  hope  and  faith  for  a  future 
great  man,  but  his  hope  and  faith  had  not 
been  well  founded.  It  had  been  blighted,  in 
.that  his  son  bad  been  given  up  to  reckless 
dissipation  and  shiftless  Investments,  and  be 
did  not  amount  to  what  be  had  hoped  he 
would.  Capt,  Holton  was  quick  on  his  feet 
looked  well,  had  no  shuffle  In  his  walk,  and 
from  his  observation  of  him  considered  him 
an  exceptionally  bright  man,  and  that  he  was 
of  sound  mind.  Did  not  express  any  dislike 
for  his  son  when  talking  of  blm;  only  spoke 
of  his  disappointment  In  bim. 

John  W.  Estes,  manager  of  the  Equitable 
Life  Insurance  Society  for  Missouri,  and  be- 
fore that  traveling  man  for  Meyer  Bros.  Drug 
Company,  In  that  employment  had  traveled 
all  over  the  United  States  for  about  14  years 
and  came  in  contact  with  a  great  many  men. 
Met  Capt  Holton  in  October,  1902,  at  French 


Lick  Springs.  Was  there  with  him  about  two 
weeks,  every  day.  He  and  Capt  Holton  left 
there  and  came  to  St  Louis  together.  Capt 
Holton,  in  a  conversation  about  his  son,  stated 
that  his  son  had  not  done  very  much  good  for 
himself,  that  he  had  given  liim  a  good  deal 
of  money,  that  they  had  had  a  disagreement; 
tliat  bis  son  did  not  advise  wltb  him  any 
more,  and  that  th^  did  not  get  along  well 
together.  He  was  with  Capt  Holton  at 
French  Lick  Springs  until  the  2Ttb  or  28tb 
of  October,  1902,  and  about  two  weeks  after, 
about  the  middle  of  November,  1902,  met  him 
in  St.  Louis.  He  had  not  changed  any  In  ap- 
pearance or  manner  from  wliat  he  was  wben 
he  saw  blm  at  the  Springs;  looked  as  well  or 
better  than  he  did  at  the  Springs,  and  wit- 
ness had  remarked  to  him  at  the  time  Capt 
Holton  carried  himself  as  any  otber  man  of 
Ills  age;  was  very  straight  did  not  shoffle, 
an$  dressed  very  neatly;  considered  blm  a 
man  of  sound  mind. 

Dr.  Henry  N.  Chapman,  physician,  in  active 
practice  In  St  Louis,  graduate  of  various 
medical  schools;  bad  been  assistant  to  Dr. 
B.  W.  Saunders,  membor  of  the  board  of 
health  of  the  city  and  on  the  visiting  staff  of 
the  City  Hospital;  acquainted  with  Capt  Hol- 
ton and  Mrs.  Holton  for  three  or  four  years 
before  the  Captain's  death;  met  Iiim  at  bis 
house  and  at  witness'  office  and  on  the  street 
and  at  the  houses  of  mutual  friends;  had  met 
bim  at  least  SO  times  In  the  last  three  years. 
Last  time  he  met  him  was  about  three  weeks 
before  be  died,  wben  he  met  him  on  the  street 
and  stopped  and  had  quite  a  talk  with  him. 
The  Captain  was  feeling  very  well  at  the  time. 
Looked  better  than  witness  had  ever  seen  bim 
look,  and  witness  remarked  on  tliat  fact 
Capt  Holton  was  under  witness'  professional 
charge  during  the  summer  of  1902.  He  con- 
sulted witness,  and  he  was  under  ttae  care  of 
witness  professionally  for  treatment  for  ca- 
tarrh of  the  head.  Observed  his  pliysical  and 
mental  condition;  saw  no  traces  of  neiuras- 
thenla,  nor  of  arterial  sclerosis;  examined 
Capt  Holton  to  such  an  extent  as  to  be  able 
to  state  what  his  physical  condition  was,  and 
stated  It  There  never  was  a  stage  of  de- 
mentia of  any  kind,  senile  or  infantile  or  any 
other  kind,  present  in  Capt  Holton.  From 
his  observation  of  bim,  and  association  with 
him,  and  examination  of  h'lm,  was  of  the  opin- 
ion that  his  mental  condition  down  to  the 
last  time  witness  saw  him  was  perfectly 
sound.  Capt  Holton  occasionally  spoke  of 
the  fact  that  his  children  had  treated  him 
badly.    Did  not  state  the  particulars. 

William  B.  Hodges  testified  he  was  61 
years  old,  in  the  granite  business  in  St  Louis, 
and  member  Of  the  city  council;  bad  known 
Capt  Holton  for  30  years;  knew  bim  Inti- 
mately for  the  last  18  years  of  his  life;  was 
one  of  the  pallbearers  at  bis  first  wife's 
funeral ;  met  him  very  frequently ;  transacted 
business  with  him  in  1891,  when  be  made  a 
contract  with  Capt  Holton  for  the  erection 
of  a  monument  for  the  Captain's  father-in- 
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law,  Mr.  Bircbard;  had  bnsineas  with  Capt. 
Holton  about  a  year  before  his  death;  had 
witness  figure  on  a  design  for  a  monument 
which  he  wished  to  erect  in  Wisconsin  over 
his  father  and  mother.  Witness  made  the 
aketch  for  him  and  gave  blm  the  figures. 
Capt.  Holton  afterwards  came  to  him  and 
told  him  he  could  get  it  done  cheaper  at 
Milwaukee,  using  the  design  witness  had 
made  for  him,  and  for  which  he  insisted  on 
paying  witness.  Had  great  many  conversa- 
tions with  him  on  all  sorts  of  matters.  Capt. 
Holton  called  on  him  Immediately  after  his 
retnm  from  Europe  in  1902.  Asked  about 
what  Capt.  Holton's  manner  was  In  conver- 
sation, he  said :  "Well,  I  will  say  this :  In 
some  respects  Capt.  Holton  was  an  excep- 
tion to  the  ordinary  run  of  men.  He  was  a 
man  of  very  int,ense  feeling.  He  was  a  very 
Intense  man.  In  making  an  ordinary  state- 
ment, he  would  state  it  with  a  posltlveness 
and  intensity  much  greater  than  the  ordinary 
man  would  make  such  a  statement  He  was 
a  very  demonstrative  man,  and  if  you  bad  a 
conversation  with  him  and  be  disagreed  with 
you,  for  a  person  wlx>  was  not  intimately  ac- 
quainted with  him  and  familiar  with  his  men- 
tal characteristics,  you  might  conclude  that 
he  was  very  angry  with  you ;  but  It  was  sim- 
ply bis  emphatic  and  intense  manner,  which 
seemed  to  be  natural  with  him.  He  was  a 
man  given  to  gesticulation ;  would  swing  tiis 
arms  and  tils  hands.  He  was  very  erect" 
The  last  time  witness  saw  him  was  within 
a  week  of  his  death,  in  witness'  oflJce;  bad  a 
conversation  with  blm ;  saw  no  change  in 
Capt  Holton's  personal  appearance,  and  ob- 
served none  in  bis  manner  or  mental  tone, 
different  from  what  it  b0$  been  in  all  the 
years  of  his  acquaintance  with  lilm,  except 
that  be  showed  the  changes  natural  to  a 
man  whom  you  had  known  30  years.  He 
had  grown  more  stout;  was  rather  more  ex- 
citable. His  natural  intensity  was  somewhat 
more  pronounced  than  when  he  was  a  young 
man,  but  there  was  no  mental  change  notice- 
able in  him.  The  last  time  be  saw  him,  which 
was  within  a  week  of  bis  death,  his  mind  was 
as  sound,  In  the  opinion  of  witness,  as  it  had 
been  at  any  time  throughout  the  30  years  of 
their  aogtiaintance.  Considered  him  a  man  of 
sound  mind.  He  spoke  sometimes  of  his  re- 
lations with  bis  family ;  had  seemed  troubled 
and  disappointed  that  bis  relations  with  his 
cfaildroi  were  not  what  he  thought  they 
should  be.  Understood  this  was  something 
over  the  distribution  of  stock  and  of  some 
estate,  that  the  captain  had  had  in  bis  charge, 
but  did  not  learn  this  from  Capt.  Holton.  On 
cross-examination  witness  was  asked  this 
.question  by  counsel  for  respondents :  "Now, 
Captain,  yon,  possibly,  more  than  any  other 
man,  would  notice  him  with  tliat  degree  of 
care  that  would  enable  yon  to  fix  whether, 
between  the  times  in  the  conversation  about 
bis  drinking  and  the  time  you  met  him  in 
October  or  November,  1902,  there  had  been 
any   change   in   bis   physical    appearance}" 


Witness  answered  that  he  did  not  notice  any 
special  change;  had  not  noticed  any  in  the 
last  years  of  Capt  Holton's  life,  no  more  than 
among  witness'  friends  generally  of  that  age. 
When  a  man  gets  along  about  58,  69,  or  60, 
there  are  sometimes  physical  changes  that 
take  place  very  rapidly.  Asked  whether  they 
liad  taken  place  in  Capt.  Holton,  witness 
said,  "Not  especially  so,"  that  he  remember- 
ed. 

John  J.  Cantwell  testified  he  had  been  in 
the  shovel  business  since  1839;  knew  Capt. 
Holton  in  his  lifetime;  bad  known  blm  foi 
from  30  to  35  years;  transacted  a  great  deal 
of  business  with  him,  and  that  continued 
down  to  1898,  when  witness  went  out  of  that 
line  of  business.  Met  Capt  Holton  very  fre 
quently  after  that;  bad  many  conversationp 
with  him;  met  him  after  Capt  Holton's  re- 
turn from  French  Lick  Springs  in  October, 
1902,  and  be  told  blm  the  trip  there  had  done 
him  a  great  deal  of  good.  Witness  said  be 
looked  better  at  that  time  than  he  had  pre- 
viously. He  was  dressed  in  bis  usual  way, 
was  a  good  dresser,  and  carried  himself  erect ; 
saw  him  about  four  days  before  be  died.  Had 
thought  he  looked  better  than  for  some  time 
before.  Conversed  in  tbeir  usual  manner. 
In  an  ordinary  conversation  Capt  Holton 
was  assertive  in  bis  manner ;  was  a  flrst-class 
business  man.  Witness  noticed  no  change  in 
Capt  Holton's  demeanor  or  mental  cliaracter- 
istics  in  the  last  few  months  of  bis  life  from 
what  it  had  previously  been.  Within  the  past 
two  years  Capt.  Holton  spoke  of  his  children 
having  given  him  a  good  deal  of  trouble. 
That  was  all  there  was  to  that  Did  not  say 
what  it  was  about  Capt.  Holton  bad  not 
changed  any  in  his  conduct  or  habits  in  the 
last  years  of  his  life;  bad  always  been  a 
drinking  man ;  was  loquacious  and  talkative. 
In  witness'  opinion  he  was  a  man  of  sound 
mind.  On  the  occasion  of  meeting  him  three 
or  four  days  before  he  committed  suicide, 
their  conversation  lasted  about  five  minutes: 
was  on  the  usual  ordinary  subjects  between 
old  friends  when  they  met ;  spoke  to  the  cap- 
tain of  his  looking  well.  He  was  as  sane  a 
man,  witness  said,  the  last  day  he  saw  blm, 
as  he  was  the  day  he  first  met  him.  In  bis 
(q)inion.  Had  never  given  a  thought  to  the 
question  of  his  sanity;  bad  no  occasion  to 
discuss  it;  always  8upi>osed  he  was  sane; 
thought  so  all  the  time  he  knew  him,  and 
thinks  so  now. 

David  O.  Evans,  68  years  old,  had  lived  in 
St  Louis  since  1866 ;  had  known  Capt.  Holt- 
on nearly  40  years  ago.  They  were  boys 
together  in  Wisconsin,  and  came  to  St  Louis 
within  a  few  months  of  each  other.  His  ac- 
quaintance with  Capt  Holton  was  entirely 
social  and  personal.  Met  blm  two  or  three 
times  a  week  between  the  time  of  his  i^tum 
from  Trench  Lick  Springs  in  October,  1902, 
and  the  day  of  his  death.  Conversations  with 
him  would  last  sometimes  a  half  hour,  some- 
times ten  minutes,  sometimes  two  or  three 
hours.    Had  seen  Capt  Holton  of tener  after 
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he  was.  out  of  business  than  before.  He  al- 
ways had  a  peculiarity  of  talking  in  a  loud 
tone  of  voice ;  was  Tety  demonstrative,  given 
to  gesticulation.  "He  was  positively  of  a 
positive  character."  Drank  occasionally.  In 
the  past  10  years  witness  said  he  had  met 
him  "very,  very  many  times."  Could  not  pos- 
sibly say  bow  many  times,  or  when  or  where. 
They  were  both  in  Europe  in  1902,  and  got 
bacV  some  time  in  July,  and  after  that  they 
had  met  very  frequently.  From  his  acquaint- 
ance with  him,  through  all  these  years,  bad 
no  doubt  of  his  soundness  of  mind;  considered 
him  a  man  of  sound  mind.  In  conversations 
the  question  of  their  children  would  come  up 
sometimes,  and  Capt  Holton  complained  that 
his  children  had  not  been  as  dutiful  and  filial 
as  they  might  have  been,  and  that  he  was 
disappointed  in  them.  Witness  thought  they 
had  an  effect  on  Capt  Holton's  feelings,  but 
did  not  think  it  had  any  effect  on  his  mind. 
He  would  show  his  feelings  sometimes  about 
the  matter  by  tears  coming  to  his  eyes.  He 
was  a  very  responsive  sort  of  man  anyhow, 
and  bis  feelings  easily  affected,  and  in  speak- 
ing of  bis  troubles  be  seemed  to  be  affected 
by  bis  own  recitation  of  them.  Holton  had 
never  spoken  to  witness  as  to  the  details  of 
the  trouble  with  bis  children,  but  knew  that 
it  bad  something  to  do  with  the  distribution 
of  the  stock  in  the  Ames  Shovel  &  Tool  Com- 
pany. He  said  Capt  Holton  was  a  "moody" 
man — not  In  the  sense  that  a  man  gets  gloomy 
and  blue,  but  In  the  sense  that  he  was  a  re- 
sponsive sort  of  a  man,  and  changed  rapidly 
from  one  mood  to  another;  always  did.  He 
would  get  despondent  and  was  easily  cheered 
up ;  would  be  in  a  notion  to  do  one  thing  to- 
day and  something  else  to-morrow.  Was  a 
man  of  fine  appearance,  erect  in  bis  carriage, 
neat  dresser,  given  to  violent  gesticulation, 
threw  his  arms  around,  and  very  jpositlve  and 
domineering. 

James  O.  Churchill,  60  years  of  age,  special 
deputy  United  States  surveyor  of  customs, 
formerly  collector  of  customs;  had  been  a 
clerk  of  the  United  States  court  and  United 
States  commissioner;  had  known  Capt  Hol- 
ton for  15  years;  met  him  frequently,  pos- 
sibly every  Saturday  afternoon,  for  a  number 
of  years  past;  had  many  discussions  with 
blm  over  current  events,  different  matters, 
the  tariff  question,  and  such  things  as  men 
usually  talk  about;  had  played  cards  with 
him.  Capt.  Holton's  manner  was  very  posi- 
tive. He  was  given  much  to  gesticulation; 
vehement  In  his  talk.  He  was  very  erect  in 
his  carriage,  neat  in  his  dress,  and  of  rath- 
er commanding  figure.  Met  him  about  a 
week  or  ten  days  before  his  death.  Did  not 
notice  any  change  in  him  then  from  what  it 
bad  always  been.  Considered  him  a  man  of 
sound  mind. 

Ford  Smith,  62  years  of  age  and  a  lawyer ; 
lived  within  60  feet,  two  doors,  of  Capt  Hol- 
ton ;  in  the  last  two  years  of  Capt.  Holton's 
life  had  seen  him  from  8  to  12  times  a  week; 
conversed  with  him  on  all  sorts  of  matters; 


rode  up  and  down  town  with  him  In  tbe 
street  cars,  which  was  a  ride  of  about  30  mlor 
utes.  He  talked  in  a  very  Intelligent  man- 
ner and  expressed  himself  very  Intelligently. 
Considered  him  a  man  of  sound  mind. 

John  H.  Helmbucher  testified  be  was  62 
years  old,  engaged  in  business  In  St  ILiOuIs 
since  1881;  is  in  the  lion  and  steel  business. 
Acquainted  with  Capt  Holton  since  early  in 
the  70*8.  First  met  him  In  Plttsbnrg,  when 
Capt  Holton  came  to  see  him  in  connection 
with  some  business  matters.  Knew  Capt 
Holton  Intimately,  Mai  did  business  with 
him  after  he  came  to  St  Louis  in  tbe  fall  of 
1881  down  to  the  time  that  Holton  ceased  to 
be  actively  engaged  in  business  in  1901,  when 
his  company  sold  out  to  the  trust  Had  not 
noticed  any  change  in  Capt  Holton's  mental 
acumen  in  that  period.  Saw  Capt  Holton 
after  he  w«it  out  of  business  frequently. 
The  last  time  was  a  week  or  ten  days  before 
his  death.  Saw  him  In  the  summer  of  1902, 
when  he  came  back  from  Europe,  or  In  the 
fall  of  that  year.  Capt  Holton  gave  him  an 
account  of  his  trip  abroad.  They  went  into  a 
saloon,  took  a  drink  togetfao:,  stood  there, 
and  had  a  quite  a  long  conversation.  Capt 
Holton  complained  of  having  nothing  to  do 
and  that  he  was  tired  of  loafing  around  and 
would  like  to  get  at  something ;  said  he  Jtiad 
sold  out  at  the  wrong  time.  He  was  not  ex- 
cited ;  talked  very  rationally  and  very  intel- 
ligently, and  he  conversed  as  rationally  and 
in  the  same  manner  as  any  other  man  would. 
The  conversation  lasted  about  an  half  hour ; 
talked  as  rationally  as  he  ever  did  tn  the 
whole  course  of  their  business  and  social  ac- 
quaintance. Talked  about  the  condition  of 
the  Iron  market  Saw  no  change  in  his  men- 
tal character  in  the  later  years  of  his  life. 
Considered  him  a  man  of  sound  mind. 

F.  B.  Northrop,  In  tbe  oil  business;  ac- 
quainted with  Capt  Holton  for  ten  or  twelve 
years;  boarded  at  the  same  hotel  with  blm 
for  a  month  or  two ;  sold  him  oils  for  use  in 
bis  company.  Capt  Holt<m  did  the  buying 
and  contracting  for  his  company.  He  was  a 
very  shrewd  dealer,  and  witness  dealt  with 
him  until  1895.  After  that  k^t  up  his  ac- 
quaintance and  met  him  frequently.  Last 
time  he  saw  witness  to  have  any  conversa- 
tion with  blm  was  a  week  or  ten  days  before 
he  died.  Conversed  on  business  matters,  car- 
rent  events.  Through  the  years  1901  and 
1902  had  many  conversations  with  him.  He 
was  a  quick  talker,  a  very  proud,  dignified 
man,  very  well  in  his  personal  appearance, 
always  very  neat  always  walked  very 
straight  tn  military  style.  Witness  had  not 
noticed  any  change  in  the  mode  and  manner 
of  his  conversation  and  the  trend  of  his  mind, 
or  any  diminution  of  his  mental  power  in  the 
10  years  of  bis  acquaintance  with  him,  and 
was  satisfied  that  during  all  the  time  he 
knew  him  and  down  to  the  last  time  be  saw 
him  he  was  a  man  of  sound  mind. 

August  Gehner,  title  Investigator,  dealer  in 
real  estate,  connected  with  the  Gehner  Realty 
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&  Investment  Company,  German  American 
Bank,  and  a  number  of  other  instltutlonB,  Is 
57  yean  old;  had  lived  In  8t  Louts  since 
1859;  had  known  Capt  Holton  seven  or  eight 
years  before  bis  death;  met  blm  outside  of 
St  Louis  at  Froich  Li<&  Springs,  Ind.,  in 
July,  1902,  where  witness  was  for  about  four 
days,  and  spent  about  three  hours  a  day  with 
him  there;  had  known  him  in  St  Louis  be- 
fore then,  and  had  transacted  business  for 
him  In  connection  with  a  real  estate  deal.. 
Witness  had  his  son  with  him  at  French  Lick 
Springs  on  that  occasion,  and  Capt.  Holton 
remarked  that  he  was  sorry  that  be  could  not 
travel  with  his  children,  but  that  he  had 
some  dispute  with  them.  Capt  Holton  said 
he  would  like  to  go  back  Into  business  or 
use  his  means  in  active  business.  He  con- 
versed like  any  business  man  would.  Wit- 
ness walked  around  with  him  those  three  or 
four  days,  three  or  four  hours  a  day,  and 
tbey  talked  about  all  sorts  of  matters.  After 
returning  from  French  Lick  Springs  he  bad 
met  Capt  Holton  possibly  a  dozen  times  or  so 
In  St  Louis  oa  the  street,  at  the  St  Louis 
Club,  and  other  places;  played  pool  witb 
him;  bad  conversations  with  him  about  a 
week  prior  to  bis  death.  Had  also  met  Capt 
Holton  at  Mackinac  In  the  summer  of  1902 ; 
tbey  were  at  the  same  hotel ;  met  him  dally 
sitting  on  the  veranda;  chatted  and  talked 
with  blm.  They  were  there  together  about 
a  week  In  August;  bad  many  conversations 
with  blm  on  that  occasion;  talked  about' 
business  investments,  old  war  times,  current 
events.  Capt  Holton  talked  like  any  sensible 
business  man  would  do.  In  bis  opinion  Capt 
Holton  was  a  man  of  soimd  mind.  He  was 
always  gentlemanly,  very  neatly  dressed,  very 
pleasant,  carried  himself  very  erect ;  saw  no 
change  In  his  conduct  in  the  past  weeks  of  bis 
acquaintance  from  what  it  had  always  been. 
On  cross-examination,  said  he  saw  him  about 
a  week  before  he  committed  suicide. 

George  W.  Taytor  testified:  Tbirty-four 
years  old;  In  the  life  insurance  business  la 
St  Louis.  The  nature  of  his  business  caus- 
ed him  to  observe  people  very  closely.  Met 
Capt  Holton  in  French  Lick  Springs  in  June, 
1902;  was  there  with  blm  about  ten  days; 
bad  many  conversations  witb  blm,  mostly 
about  the  captain's  travels,  places  he  bad 
been  to,  people  be  bad  met,  and  countries 
be  bad  visited.  Tbey  walked  around  together 
a  good  deal  there.  Capt  Holton  carried  him- 
self In  a  military  manner,  very  neat  In  bis 
dress,  very  emphatic  In  his  conversation,  a 
man  of  very  fixed  opinions.  Met  him  In 
St.  Louis  after  that  a  few  days  before  bis 
death.  He  looked  then  much  as  be  did  in 
French  Lick  Springs.  In  bis  opinion  he  was 
a  man  of  sound  mind. 

Lloyd  G.  Harris  testified:  Slxty-tbree 
years  of  age;  In  the  manufacture  of  bandies 
for  tools  and  shovels;  dealt  in  lumber;  lived 
In  St  Louis  since  1874;  became  acquainted 
'i^ltb  Capt  Holton  40  years  ago,  when  tbey 
were  playmates  together  in  Milwaukee.    Tbey 


both  went  Into  the  army,  and  were  in  the 
same  company  for  a  while;  met  during  their 
army  service.  Did  not  meet  after  that  until 
witness  came  to  St  Louis  and  started  in  the 
manufacture  of  hickory  handles  and  wagon 
woodwork.  Witness'  company  bad  business 
transactions  with  Hoiton's  company,  com- 
mencing in  1874.  Transacted  the  business 
with  Capt  Holton.  He  was  a  very  shrewd- 
business  man,  a  very  positive  man,  very  In- 
telligent, and  very  quick.  After  their  busi- 
ness association  ended,  th^  were  thrown 
Into  close  contact  socially.  For  the  past  15 
years  or  16  years  have  met  very  frequently 
— ^at  least  a  dozen  times  a  year;  bad  been 
with  him  for  probably  an  hour  at  a  time  at 
each  meeting.  Tbey  discussed  politics,  gen- 
eral business,  tariff  questions,  whatever  was 
current  news,  and  their  home  life.  On  these 
occasions  Capt  Holton  conversed  as  he  bad 
during  all  their  long  and  intimate  acquaint- 
ance. He  was  very  demonstrative — used  ges- 
tures; sometimes  almost  too  vehement  when 
In  the  beat  of  argument.  Noticed  no  change 
in  his  mental  characteristics  In  the  last  two 
years  of  his  life  from  what  It  bad  been  for 
ten  years,  except  that  after  going  out  of 
business  be  was  not  satisfied  with  the  situa- 
tion and  wanted  active  occupation  and  so 
expressed  blmseff.  He  was  always  well 
dressed,  retained  bis  military  training,  and 
walked  erect  Considered  blm  a  man  of 
sound  mind.  No  marked  change  in  bis  gen- 
eral appearance  the  last  time  witness  saw 
blm  from  what  it  bad  been  right  along.  The 
last  time  be  saw  him  was  ten  days,  or  a 
little  less,  before  bis  death.  Saw  him  a  week 
before  that  Was  willing  to  take  bis  solemn 
oath,  be  said,  on  cross-examination,  that  he 
bad  seen  him  at  least  a  dozen  times  Inside  of 
six  weeks  before  bis  death,  and  that  that 
was  no  mere  impression  on  bis  mind. 

Otto  H.  Wltte,  57  years  old,  hardware  mer- 
chant, had  known  Capt  Holton  about  80 
years;  bought  shovels,  spades,  and  every- 
thing of  the  kind  that  the  St  Louis  Shovel 
Company  could  make;  always  t>onght  from 
Holton.  He  was  the  general  manager  of  that 
company.  His  dealings,  with  Capt  Holton 
were  large,  and  lasted  25  or  30  years,  and 
continued  down  to  the  time  Holton  left  the 
business  in  1901.  Witness  seldom  came  in 
contact  witb  any  one  else  in  that  concern, 
except  Holton.  Saw  no  change  in  his  busi- 
ness character  in  ail  the  years  that  be  knew 
him  down  to  the  time  he  quit  in  1901.  He 
was  a  very  demonstrative  man,  but  pleasant 
to  do  business  with;  gesticulated  when  he 
talked.  Had  met  him  about  a  week  before 
bts  death;  did  not  notice  any  change  in  him 
then  from  what  be  had  been  before.  He 
came  to  see  witness  In  bis  office,  and  had  a 
short  conversation  witb  him,  about  three 
or  four  days  before  bis  death;  also  bad  quite 
a  conversation  with  him  about  a  month  be- 
fore that.  In  the  months  prior  to  his  death 
bad  seen  blm  once  In  about  two  weeks.  Be- 
fore be  went  out  of  business  saw^blm  every 
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few  days.  When  he  met  him,  conversation 
would  last  an  hour  or  two.  Talked  about 
market  and  change  In  business,  etc.,  and  In 
opinion  of  witness  he  was  a  man  of  sound 
mind. 

William  B.  Dean,  70  years  of  age.  In  the 
grain  buslnesB  in  St  Louis;  had  lived  here 
since  1865;  became  acquainted  with  Gapt. 
Helton  25  or  30  years  ago.  His  acquaintance 
was  social,  friendly,  and  a  family  acquaint- 
ance. Last  time  he  saw  Gapt.  Holton  was  in 
St.  Louis  In  August,  1902.  Met  him  fre- 
quently before  that.  Met  him  .In  French  Lick 
Springs  In  July,  1902.  Was  there  with  him 
about  10  days — with  him  every  day  while 
there.  Had  conversations  with  him  in  regard 
to  his  trip  to  Europe;  dlBcussed  the  waters 
he  had  been  drinking  when  on  his  trip  to 
Europe.  Had  some  talk  about  his  children. 
Said  his  daughter  had  married  a  man  who 
had  treated  her  badly,  and  that  he  had  aided 
her  to  get  a  divorce.  Said  something  about 
his  son,  conveying  the  idea  that  his  son's 
conduct  was  not  entirely  satisfactory  to  him. 
Did  not  speak  about  bis  daughter  Alice. 
Said  he  regretted  having  gone  out  of  busi- 
ness when  he  did;  needed  active  employ- 
ment He  was  a  very  emotional  man,  talk- 
ative, carried  himself  erect,  a  good  dresser. 
Noticed  no  diange  In  his  mental  condition 
the  last  time  he  saw  him  from  what  it  had 
been  during  all  the  years  of  their  acquaint- 
ance.   Considered  him  a  man  of  sound  mind. 

Otto  Welk  testified:  Was  acquainted  with 
Gapt  Holton.  Met  him  In  French  Lick 
Springs  the  14th  day  of  Jnoe^  1902.  Had 
known  Mrs.  Holton  before  her  marriage,  and 
Mrs.  Holton  Introduced  him  to  the  Captain. 
They  discussed  business;  had  conversations 
on  many  subjects;  afterwards  met  him  at 
bis  home  in  St.  Louis,  the  last  time  within 
a  week  before  his  death.  Considered  him  of 
sound  mind.  Was  a  good  dressser,  sprightly 
man  for  his  age,  carried  himself  very  erect, 
and  looked  much  younger  than  his  years. 
The  last  time  he  met  him,  he  said  on  cross- 
examination,  witness  asked  him  why  he 
should  go  into  business  when  he  had  plenty 
of  money  to  live  on.  •Capt  Holton  said,  "yes; 
but  that  wAsn't  It,"  and  he  said  that  bis  cbi)- 
dren  had  caused  him  lots  of  trouble;  did.  not 
say  in  what  way,  nor  discuss  It 

Edward  Remington  testified:  Is  the  man- 
ager for  W.  L.  Douglas  shoe  concern  in  St 
Louis.  Lived  here  since  1889.  Had  known 
Capt  Holton  for  five  years  previous  to  bis 
death.  Got  acquainted  with  him  through 
bis  acquaintance  with  Mrs.  Kelley,  whose 
daughter  was  Capt  Helton's  second  wife. 
Witness  had  boarded  with  Mrs.  Kelley.  After 
the  marriage  of  Capt  Holton  and  Miss  Kel- 
ley, witness  visited  him  frequently  while 
Capt.  Holton  was  alive,  as  much  as  once  or 
twice  a  week.  Usually  took  Sunday  dinner 
there.  Knew  the  family  very  well.  His  ac- 
quaintance with  Capt.  Holton  was  entirely 
social.  Spent  evenings  there  and  had  many 
conversations.    Was  there  with  other  guests, 


and  Capt  Holton  conducted  himself  in  a  gen- 
tlemanly manner.  Sometimes  be  was  drink- 
ing and  very  rough  in  his  manner.  Again, 
when  he  was  sober,  he  was  not  rongh.  Can't 
say  he  ever  saw  talm  drinking  to  excess. 
When  drinking,  he  was  domineering  and  a 
little  abusive.  Was  a  great  talker.  Often 
discussed  business  with  him.  When  Capt 
Holton  was  In  town,  he  often  dropped  in  to 
witness'  place  of  business.  Last  time  wit- 
ness saw  him  was  on  the  Sunday  afternoon 
before  he  died.  He  died  the  foHowing  Tues- 
day. Was  there  the  Friday  evening  before 
that.  Talked  longer  with  him  that  Sunday 
evening  than  usual,  and  played  cards.  Capt 
Holton  complained  that  evening  of  being 
sick.  Was  not  under  the  influence  of  liquor. 
Talked  as  he  had  always  talked.  Witness 
met  him  many  times  in  the  last  two  years  of 
Capt  Holton's  life.  Seldom  missed  a  week. 
Knew  all  of  Gapt.  Holton's  children.  Only 
time  Birch  Holton  had  ever  spoken  to  wit- 
ness about  his  father  was  one  day  when  he 
came  to  witness'  store  and  told  witness  he 
would  probably  never  see  him  at  the  bouse 
any  more.  Said  he  expected  to  have  a  law- 
suit with  bis  father,  if  his  father  did  not 
settle  with  him,  and  he  expected,  if  he  had 
a  lawsuit  with  blm,  be  would  not  be  at  the 
house  any  more.  That  was  in  1901,  and  a 
short  time  after  Blrchard  Holton  bad  return- 
ed from  the  North  where  he  bad  been  for  a 
short  time.  That  was  before  Birch  bad  mar- 
ried. On  that  occasion  Blrchard  told  Wit- 
ney that  he  wanted  some  sort  of  a  settle- 
ment with  his  father,  and  he  told  witness 
something  about  it;  but  be  did  not  remem- 
ber the  details.  Had  heard  Capt  Holton 
talking  about  the  settlement  he  had  made 
with  his  children  after  it  was  made,  and 
Gapt.  Holton  gave  him  the  impression  that 
he  was  humiliated  by  the  manner  in  which 
his  children  had  compelled  the  settlement 
Considered  Capt  Holton  a  man  of  sound 
mind.  Noticed  no  material  change  in  bis  ap- 
pearance and  manner  of  carrying  himself  in 
the  last  week  of  his  acquaintance  from  what 
It  had  been  when  he  first  met  him,  and  the 
same  with  regard  to  his  mental  character 
and  manner  of  conversation.  Capt  Holton's 
walk  was  like  that  of  a  man  young  in  years. 
I>r.  Wm.  Conrad  testified  that  he  was  a 
practicing  dentist;  had  been  practicing  his 
profession  In  St  Louis  for  26  years;  had 
known  Capt  Holton  since  1883,  since  which 
time  he  had.  attended  to  Gapt  Holton's  teeth. 
Gapt  Holton  had  been  in  his  dental  rooms 
many  times  from  that  time  until  a  short  time 
before  his  death;  about  five  weeks  pri- 
or to  his  death.  Witness  had  had  many  op- 
portunities of  observing  him  while  he  was 
under  his  treatment.  He  was  under  his  treat- 
ment possibly  every  four  to  six  months,  and 
from  four  to  six  weeks  at  a  tima  If  there 
had  been  anything  peculiar  about  him,  wit- 
ness could  not  have  failed  to  observe  it,  as  he 
was  obliged  to  observe  his  patients  carefully. 
There  was  nothing  la  Capt  Holton's  appear- 
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ance  or  demeailor  ont  of  the  ordinary  to  at- 
tract attention.  Witness  had  bad  many  con- 
Tersatlons  with  him  during  this  period  on  a 
great  variety  of  matters,  and  on  the  subject 
of  the  treatment  of  his  teeth  and  the  symp- 
toms  he  had.  Considered  him  a  man  of  sound 
mind.  On  cross-ezamlnatlon  Dr.  Conrad  was 
asked  If  he  thought  that  a'  man  who  com- 
plained to  a  dentist  of  how  a  tooth  aches  must 
necessarily  be  of  sound  mind,  and  Dr.  Con- 
rad said,  "not  necessarily  so,"  but  he  would 
say  that  Insane  people  don't  ever  complain 
of  their  teeth.  He  knew  that,  from  his  ex- 
perience of  from  IS  to  20  Insane  patients  dur- 
ing his  practice  of  26  years. 

Miss  Grace  Crupe,  assistant  to  Dr.  Conrad 
during  the  period  stated,  had  known  Capt. 
Holton  since  1891;  was  a  very  punctual 
man;  had  seen  him  p.  great  many  times  In 
the  office;  had  oonTersatlons  with  him  such 
as  she  ordinarily  had  with  their  patients, 
and  saw  nothing  unusual  in  his  appearance 
to  attract  attention.  The  last  time  she  bad 
seen  him  was  the  11th  of  November,  1802: 
She  thought  he  was  of  sound  mind. 

Hon.  Horatio  D.  Wood  testified  that  he  Is 
one  the  judges  of  the  St  Louis  circuit  court ; 
had  been  acquainted  with  Capt  Edward  K. 
Holton  fW  the  last  16  or  16  years  of  his  life ; 
had  met  him  and  had  very  many  conversa- 
tions with  him  daring  these  16  years — conver- 
sations on  social  matters  and  matters  of  car- 
rent  news  and  general  subjects  that  men 
would  converse  about  Holton  always  car- 
ried on  these  conversations  In  an  intelligent 
manner,  the  same  as  any  one  else.  The  last 
time  witness  saw  him  was  {wme  time  between 
the  end  of  September  and  the  1st  of  Decem- 
ber, 1902.  Had  noticed  no  change  in.  Capt 
Holton's  mental  character  in  the  latter  years 
of  his  life.  Had  seen  tiim  In  meeting  of  their 
army  society  every  month.  There  was  no 
meeting  at  which  they  did  not  have  some 
conversation  on  name  subject  or  other.  That 
had  been  the  case  for  the  past  15  years,  down 
to  the  date  of  his  death,  when  counsel  for 
appellant  asked  Judge  Wood  if  he  h^d  an 
opinion  as  to  the  soundness  or  unsoundness 
of  mind  of  Capt  Holton,  counsel  for  respond- 
ents ariced  leave  to  cross-examine  Judge  Wood 
upon  bis  opportunities  to  see  and  observe  the 
conduct  of  the  testator  before  be  expressed 
an  opinion.  The  court  gave  respondents' 
counsel  that  opportunity.  Asked  at  the  con- 
clusion of  this  cross-examination  if  he  had 
an  opinion  and  could  give  it,  iMsed  on  his 
Intercourse,  as  to  the  soundness  or  unsound- 
ness of  mind  of  Capt  Holton,  Judge  Wood 
answered  that  he  had  such  opinion,  and  that 
in  his  opinion  he  was  a  man  who  was  perfect- 
ly sound  in  mind. 

Appellant  read  in  evidence  the  deposition 
of  Dr.  A.  Paggl,  who  testified  that  he  was 
49  years  old,  a  practtdng  physician,  and  re- 
sides in  Florence,  Italy;  received  his  educa- 
tion at  different  Institations  he  named ;  been 
in  active  practice  since  1879.  Knew  Capt 
Holton  while  he  was  traveling  in  Italy  in 
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1902.  Met  him  in  Florence,  Italy,  In  the 
spring  of  that  year  at  a  hotel;  prescribed 
for  him;  treated  him  for  kidney  trouble, 
from  which  he  was  suffering.  He  was  under 
witness'  care  two  weeks.  He  saw  him  six  or 
seven  times ;  became  well  enough  acquainted 
with  him  to  enable  him  to  form  on  opinion 
as  to  his  mental  condition.  He  saw  no  signs 
of  insanity;  but,  as  he  indulged  In  spirits, 
he  may  have  been  sometimes  out  of  his  mind, 
though  witness  had  not  seen  him  in  that  con- 
dition. In  answer  to  croes-interrogatorles, 
witness  said  that  he  would  spend  half  an 
hour,  sometimes  longer,  with  Capt  Holton 
on  each  visit  Capt  Holton's  wife  was  with 
him.  Capt  Holton  complained  of  weakness, 
of  dyspepsia.  He  had  enlarged  liver;  albu- 
men present  in  his  stomach.  Witness  said 
he  had  made  a  diagnosis  of  Capt  Holton's 
case  as  to  his  physical  condition ;  made  none 
for  mental,  as  there  was  no  need  to  do  so.  He 
showed  signs  of  dissipation.  On  redirect  in- 
terrogatories, witness  deposed  that  from  his 
observation  of  him  he  thought  Capt  Holton 
used  stimulants,  but  not  so  far  as  to  affect, 
bis  mind;  stated  that  in  his  opinion  Capt 
Holton  was  capable  of  transacting  his  own 
bnslness.  This  part  of  the  answer,  on  motion 
of  respondents,  was  stricken  out  by  the  trial 
court,  and  appellant  duly  excQ>ted. 

John  R.  Cook,  witness  for  appellant,  testi- 
fied that  he  is  assistant  cashier  of  the  Third 
National  Bank  of  St  Louis;  has  been  such 
for  the  past  10  years;  was  In  the  banking 
business  80  years;  knew  Capt.  Holton.  He 
was  a  depositor  in  the  bank,  and  transacted 
business  with  him  in  that  connection;  but 
his  business  was  more  frequently  with  the 
tellers.  Last  business  witness  transacted 
with  Capt  Holton  was  on  the  11th  day  of 
November,  1902,  when  he  came  to  the  bank 
and  got  a  letter  of  credit  Was  about  to  go 
to  Europe  or  Japan,  and  wanted  a  letter  of 
credit  whereby  he  could  get  money  while 
traveling.  The  bank  officers  fixed  up  tbe 
letter  of  credit,  so  that  he  would  be  able  to 
get  his  money  wherever  he  went.  He  trans- 
acted that  pieee  of  business  in  a  perfectly 
correct  manner.  Wanted  a  letter  of  credit  to 
the  extent  of  $3,000.  Stated  what  he  wanted. 
Witness  had  the  bookkeeper  draw  ldentiflca> 
tlon  paper,  and  after  it  was  drawn  up  wit- 
ness took  it  to  Capt  Holton  to  sign.  It  was 
tor  identiflcation,  and  to  be  forwarded  to 
their  European  correspondents.  Then  gave 
Holton  the  letter.  Capt  Holton  also  signed 
another  letter  to  cover  payment  of  his  drafts 
drawn  against  his  letters.  Witness  produc- 
ed the  papers  spoken  of,  and  they  were  read 
in  evidence.  Witness  further  testified  that 
on  the  12th  of  November  Capt  Holton  got  the 
13,000  worth  of  credit,  and  his  Identification 
signature  was  attached  to  a  separate  book. 
Capt  Holton  also  signed  a  letter  guarantee- 
ing Knntz  Bro&  on  these  letters  of  credit, 
and  at  the  same  time  be  left  with  witness  a 
certificate  for  100  shares  of  Ames  Shovel  ft 
Tool  Company  preferred  stock.     A  receipt 
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was  given  to  Capt  Holton  for  that  Receipt 
here  read  in  evidence.  Tbat  was  the  last 
time  witness  saw  Capt  Helton.  Tbe  onder- 
atandlng  arrived  at  with  Capt  Holton  that 
day  was  that  as  he  always  kept  a  good  bal- 
ance with  the  bank,  that  the  balance  should 
be  kept  np  by  deposits  made  while  he  was 
away.  In  case  the  balance  should  get  below 
any  draft  which  he  wonld  draw  against  these 
letters,  then,-  if  the  bank  desired,  it  could 
hold  these  100  shares  of  stock  as  collateral. 
He  always  kept  a  good  balance  with  the 
bank.  In  writing  out  these  letters  of  credit 
Capt  Holton  made  some  suggestions  about 
changes  In  them,  and  the  changes  were  made 
as  suggested.  According  to  witness'  recol- 
lection, the  receipt  as  originally  presented  to 
Capt  Holton  stepped  with  the  words,  "to  be 
nsed  as  collateral  if  desired,"  and  at  Capt 
Helton's  suggestion  the  witness  added  the 
words,  "when  all  credits  are  satisfled,  certif- 
icate to  be  returned  to  htm,  subject  to  his 
order  or  inspection."  The  last  sentence  Capt 
Holton  put  in,  and  after  that  was  done  be 
signed  two  books  crediting  Knntc  Bros.'  let- 
ters. The  date  of  the  transaction  was  the 
12th  of  November,  and  the  date  in  the  re- 
ceipt of  the  18th  of  November,  witness  said, 
was  a  clerical  error.  Witness  considered 
Capt  Holton  perfectly  sound  in  mind.  His 
conduct  in  the  transaction  and  attending  to 
the  business  was  perfectly  natural ;  tUs  con- 
versation about  the  matter  entirely  correct 
Witness  thought  when  he  transacted  the  busi- 
ness with  Capt  Holton,  he  was  perfectly 
sound,  and  he  is  still  of  that  opinion.  On 
cross-examination  witness  said  that  he  saw 
no  one  else  there  than  Capt  Holton.  Busi- 
ness was  transacted  entirely  with  him.  Did 
not  have  two  transactions  with  Capt  Holton — 
one  on  the  12th  and  one  on  tbe  IStlL  Ac- 
connta  for  tbe  receipt  being  dated  on  the 
18th  as  pnrely  a  clerical  mistake.  Mistake 
could  not  be  in  the  letters  of  credit  The 
bookkeeper  prepared  them  and  brought  them 
up  to  where  he  and  Holton  were,  and  Capt 
Holton  signed  them  right  off.  He  made  ap- 
plication for  the  letters  of  credit  on  the  same 
day  they  were  issued,  and  it  was  all  done 
on  the  same  day.  Knows  the  letters  of  credit 
were  drawn  on  tbe  day  they  were  dated.  It 
would  not  be  possible  that  they  were  pre- 
pared the  day  before,  and  the  day  they  were 
drawn  was  the  12th  of  November,  1002.  On 
redirect  examination  witness  said  that  no  one 
directed  or  guided  Capt  Holton,  or  prompted 
bim,  on  the  occasion  of  his  getting  these  let- 
ters of  credit  and  having  this  transaction. 
This  was  the  last  transaction  witness  had 
with  Capt.  Holton.  He  had  been  a  customer 
of  the  bank  for  a  long  time.  Letters  of  iden- 
tification and  receipt  offered  in  evidence. 

George  W.  Oalbreatb,  cashier  of  the  Third 
National  Bank,  testified  on  behalf  of  appel- 
lant that  he  remembered  Capt  Holton  being 
in  the  bank  and  getting  tbe  letters  of  credit 
about  the  12th  of  November,  1902.  He  came 
to  witness  to  get  tbe  letters,  and  witness 


turned*  him  over  to  Mr.  Cook,  the  asslstant^ 
cashier. 

Mr.  Henry  Weaver,  witness  for  appellant 
testified  that  he  is  In  the  hotel  bnstneas ;  mn» 
the  Planters'  Hotel  in  St  Louis;  also  runs 
the  Grand  Hotel  at  Mackinac ;  was  proprietor 
of  that  hotel  during  the  season  of  1002 ;  bea» 
in  the  hotel  business  since  he  was  12  yean- 
old.  Remembers  meeting  Capt  Holton  at  tiie 
Grand  at  Mackinac  in  the  summer  of  1902. 
Hla  conduct  at  the  hotel  was  all  right  Did 
not  notice  any  pecnllarlty  in  him  otl>er  tlian 
in  any  other  guests.  He  was  there  some 
time;  can't  say  how  many  times  be  met 
him.  His  wife  was  there  with  hUn.  Of- 
ten had  conversations  with  kim  on  every- 
thing in  general ;  had  known  him  in  St 
Lonia,  and  was  glad  to  meet  him  at  tlie 
island.  There  was  nothing  i)ecnliar  about  his- 
conversatlon.  They  conversed  about  politics, 
and  about  boats,  golf,  and  riding  around. 
Witness  was  there  when  Capt  Holton  left 
and  settled  bis  bill.  Had  met  hhn  in  St 
Louis  a  number  of  times  since  he  returned 
from  Mackinac.  Did  not  talk  with  him  as 
long  as  he  had  np  in  Madcinac.  Up  there 
they  talked  half  an  hour  at  a  time.  There 
was  nothing  ont  of  the  way  in  his  appearance. 
He  always  dressed  tidy.  His  deportment  was 
good,  he  walked  upright  and  got  around  as- 
well  as  witness  did.  There  was  nothing 
strange  or  peculiar  In  his  actions,  and  witness 
considered  blm  of  sonnd  mind.  On  cross-ex- 
amination he  said  Capt  Holton  might  have 
beoi  sick  in  the  hotel  at  MadUnac  before 
Mrs.  Holton  came  there;  bat  as  a  rule  he 
(witness)  would  hear  of  such  things,  because- 
a  report  is  made  in  case  of  sickness,  and  he 
had  qot  beard  of  any  such  thing  oocarrlng 
In  connection  with  Capt  Holton. 

Dr.  Oman  Duesmenll  testified  in  behalf  of 
appellant  that  he  is  i7  years  old ;  practicing 
physician  in  St  Louis  for  28  years ;  a  college 
graduate;  specialist  of  skin  diseases ;  has  had 
a  general  medical  practice.  Knew  Capt  Holt- 
on during  the  latter  part  of  1901,  and  tbe  last 
time  he  saw  him  was  December  9,  1901.  He 
was  under  his  treatment  for  a  skin  disease 
and  Inflammatory  trouble  of  tbe  face,  pro- 
duced by  trouble  of  the  stomach,  Intestinai 
troubles,  and  alcobollc  stimulants.  Treated 
him  for  it  He  came  to  witness'  office  every 
fortnight  for  a  year  and  a  half;  saw^  blm- 
about  30  times.  In  that  period  he  was  rather 
lively  in  his  conduct  and  witness  noticed 
nothing  strange  or  different  in  his  conduct 
than  in  other  patients.  Had  no  other  business 
transactions  than  that  He  paid  cash  every 
time  he  came. 

Charles  A.  Thompson,  recalled  for  appel- 
lant testified  that  he  had  known  Capt  Holton* 
about  18  years,  and  his  relations  with  him 
were  very  close  in  business,  as  well  as  social- 
ly; exchanged  opinions  freely,  and  relations- 
were  Intimate.  First  knew  Capt  Holton 
when  he  was  connected  with  the  St  Louis 
Shovel  Company,  and  witness  was  with  Mr. 
Andrew  Warren.    Ail  his  business  with  the- 
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old  company  was  carried  on  through  Capt 
Helton  until  the  formation  of  the  tmat  In 
1001.  The  social  relations  began  In  1892, 
and  naturally  resulted  from  the  business  re- 
lations. Purchased  large  amonnt  of  goods 
from  the  shovel  company,  and  all  through 
Capt  Holton.  There  was  no  change  or  dif- 
ference In  Capt  Holton's  conduct  in  hnslnesB 
matters  from  1886,  when  th^  commenced, 
after  1891,  when  his  wife  died,  or  down  to 
1901,  when  he  went  out  of  btelnesa.  On  the 
10th  of  NoT«nber,  1902,  Capt  Holton  was  in 
his  office  by  appointment  to  sign  a  bond  toe 
witness.  He  certainly  was  not  under  the  in- 
fluence of  liquor  on  that  occasion — was  not 
Intoxicated — and  he  was  In  witness'  office 
possibly  an  hour  and  a  half.  After  he  got 
out  of  the  shoyel  trust  Capt.  Holton  rather 
used  his  office  as  headquarters.  The  last 
time  witness  saw  him  was  on  the  12th  of 
November,  1902,  when  he  came  to  .witness' 
office  and  spent  two  or  three  hours  with  him ; 
conversed  about  current  topics,  politics,  the 
market,  and  subjects  that  gentlemen  usually 
discuss  under  those  occasions.  The  first  time 
Holton  mentioned  anything  about  his  family 
troubles  was  the  time  his  daughter,  Mrs. 
Barrow,  had  some  trouble  with  her  first  hus- 
band ;  only  talked  with  him  once  about  his 
daughter  Alice,  and  in  that  he  displayed  some 
feeling  over  the  fact  that  she  had  threatened 
to  sue  him  in  regard  to  some  settlement 
That  was  In  the  latter  part  of  1901,  after  the 
merger  of  the  St  Louis  Shovel  Company  Into 
the  trust  He  expressed  himself  on  several 
occasions  as  dissatisfied  with  the  manner  In 
which  his  son  Blrchard  had  been  handling 
bis  patrimony.  Said  he  was  a  d-^  fool; 
that  he  was  disappointed  In  Birch  disregard- 
ing his  advice  in  bis  business  proposltloos ; 
that  he  would  have  no  money ;  would  lose  It 
all;  not  capable  of  taking  care  of  It  Met 
Capt  Holton  In  August  1902,  at  the  Auditor- 
ium Annex,  Id*  Chicago;  was  with  blm  about 
three  hours  the  day  he  left  by  boat  for 
Mackinac;  went  to  the  boat  with  him.  Mr. 
8.  S.  Oould  was  there  with  them.  Saw  Blrch- 
ard Holton  and  his  wife  there  on  that  occa- 
sion. Saw  Capt  Holton  Join  them,  and  he 
stayed  with  them  not  over  15  minutes,  and 
then  came  back  into  the  caf6  and  Joined 
Gould  and  witness,  and  was  with  them  all 
that  afternoon,  and  the  three  of  them  went 
to  the  boat  On  that  occasloif  Capt  Holton's 
appearance  was  perfectly  normal.  He  walk- 
ed as  erect  and  as  firmly  as  if  he  was  on 
dress  parade.  He  always  talked  very  loud; 
have  been  with  him  in  caf^s,  and  he  gave  his 
orders  In  a  loud  tone  of  voice,  and  In  a  very 
peremptory  way.  If  things  were  to  his  satis- 
faction he  said  so,  and  if  tbey  were  not  he 
would  express  his  dissatisfaction  In  a  loud 
tone  of  voice.  He  .often  had  quarrels  with 
the  waiters ;  often  ordered  things  not  on  the 
bill  of  fare.  Met  Capt  Holton  and  his  wife 
in  New  York  In  }901,  at  the  time  of  the  con- 
solidation of  the  shovel  concerns,  and  Capt 
fiolton  told  him  that  the  matter  was  practi- 


cally settled.  Capt  Holton  was  In  his  normal 
condition  on  that  occasion,  in  possession  of 
all  his  faculties,  and,  from  witness'  acquaint- 
ance with  him,  he  was  of  opinion  that  he  was 
a  man  of  sound  mind.  On  cross-examina- 
tion, witness  said  that  what  Capt  Holton 
said  about  lils  daughter  Alice  was  that  she 
had  threatened  or  was  going  to  take  her  af- 
fairs out  of  his  hands  and  put  them  in  a 
lawyer's  hands — going  to  sue  him.  Witness 
did  not  know  what  it  was  about  Tbat  was 
In  November,  1901.  When  he  spoke  of  Capt 
Holton's  erect  carriage  and  his  dress  parade, 
referred  to  the  wbole  period  of  Ills  acquaint- 
ance with  htm.  Whether  his  health  was  good 
or  not  his  manner  was  always  Just  the  same ; 
always  buttoned  up  his  coat;  stood  up 
straight  and  erect  In  the  latter  years  of  his 
life,  Capt  Holton  told  blm  he  was  In  ill 
health  a  great  deal;  but  his  appearance  did 
not  Indicate  It  From  his  appearance  and  ac- 
quaintance with  him.  Judged  him  to  be  S8  or 
60  years  old.  When  Capt.  Holton  dictated 
the  present  will  In  ^uestlQu  in  witness'  office, 
on  the  10th  of  November,  1902,  he  dictated  it 
from  a  previous  will  which  Mr.  Zumbalen, 
the  attorney,  had  written.  Capt  Holton  took 
the  old  will  out  of  his  pocket.  There  was  no 
memorandum  whatever  on  it  and  he  made 
none,  but  Just  opened  It  up  and  went  on  read- 
ing in  dictating.  He  did  not  say  anything 
to  his  wife  about  it  nor  she  to  him. 

Mrs.  Anna  M.  Kelley,  witness  for  appellant 
testified  that  she  was  the  mother  of  Mrs. 
Holton,  the  defendant  On  the  day  Capt 
Holton  killed  himself,  be  went  down  town 
about  half-past  1  and  came  back  about  4. 
Had  been  drinking.  His  wife  discovered  he 
had  a  pistol  with  him,  and  tried  to  get  him 
to  give  it  up.  He  would  not  give  it  up,  and 
went  upstairs,  and  they  heard  two  shots  in 
the  room.  Capt.  Holton  drank  often,  mostly 
before  meals,  and  always  had  liquor  in  the 
house,  and,  when  they  had  visitors,  he  drank 
with  them.  On  cross-examination,  she  said 
tbat  she  thought  that  at  times,  he  drank  to 
excess.  He  often  cried,  or  shed  tears,  when 
he  talked  of  the  trouble  between  Mrs.  Bright 
and  Birch  and  himself.  His  complaint 
against  Alice  and  Birch  was  that  he  said  they 
himiillated  him  In  the  Bast  by  sending  on  to 
the  East  to  have  a  settlement  of  some  kind 
made.  This  was  about  the  stock  in  the  Ames 
Shovel  ft  Tool  Company.  He  said  they  had 
humiliated  him  in  the  matter,  and  bad 
branded  him  a  thief  with  the  Eastern  people ; 
that  they  would  not  allow  the  Eastern  people 
to  send  the  papers  to  him,  but  insisted  on 
having  them  sent  direct  to  them.  That  was 
what  be  meant  by  saying  that  they  had  hu- 
miliated him  sending  East  "to  get  a  settle- 
ment" Did  not  hear  the  discussion  between 
them  when  the  settlement  was  made  Id  No- 
vember, 1901.  The  first  she  noticed  of  bis 
grieving  about  the  treatment  of  him  by  Ills 
children  was  in  the  fall  of  1901,  and  he  griev- 
ed over  that  down  to  the  time  of  his  death. 
Towards  tbe  latter  be  did  not  jtalk  about  it 
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as  much  as  he  had  at  Blrat  She  heard  Gapt. 
Holton  tell  his  son,  Birch,  that  If  he  forced 
this  settlement  on  him  he  would  cnt  him  off 
in  his  will.  That  was  about  the  settlement 
of  the  stock.    He  got  angry  very  easily. 

Joseph  H.  Zumbalen  testified  on  behalf  of 
appellant:  Is  an  attorney  at  law  and  prac- 
ticing in  St.  liOuls  for  17  years ;  is  43  years 
of  age;  associated  in  practice  with  Mr. 
Clinton  Bowell,  formerly  Rowell  &  Ferris, 
before  that  with  Fisher  &  Rowell,  then  with 
Mr.  Clinton  Rowell.  Knew  Capt.  Holton  in 
bis  lifetime.  Never  met  the  present  Mrs. 
Holton.  Had  known  Capt  Holtbn  since 
1880;  was  a  client  of  their  firm,  and  witness 
personally  attended  to  business  for  him  tiom 
l&OO  down.  The  settlement  of  Col.  Bircb- 
ard's  estate  by  Holton  as  executor  was  con- 
ducted under  witness'  direction  as  a  lawyer. 
Drew  up  the  contract  between  Capt.  Holton 
and  his  daughter  Alice  (Plaintiff's  Exhibit 
8a,  of  date  January  2,  18d^.  During  the 
fall  of  1801  that  contract  came  under  discn»- 
sion  between  Capt  Holton  and  witness.  As 
the  shovel  company  had  passed  into  the  con- 
trol of  the  Ames  Shovel  &  Tool  Company,  the 
question  arose  as  to  the  distribution  of  the 
trust  stock  received  for  the  shovel  company 
stock.  Capt  Holton  did  not  ask  the  advice 
of  witness  about  the  matter,  or  what  settle- 
ment be  should  make  with  his  children.  He 
simply  told  him  about  it  and  that  he  had 
made  it  and  witness  said  he  has  a  very  in- 
distinct recollection  of  it  What  Capt  Hol- 
ton told  him  about  this  stock  controversy 
was  preliminary  to  another  matter.  They 
discussed  this  contract  but  not  the  construc- 
tion of  it— simply  the  validity  of  it  He  told 
witness  that  bis  daughter  Alice  said  that, 
unless  they  agreed  upon  the  distribution  of 
that  stock,  she  would  claim  all  the  dividends 
that  had  been  collected  on  It  by  him  under 
this  contract,  and  Capt  Holton  asked  wit- 
ness whether  she  could  do  that,  and  whether 
the  contract  was  valid  or  invalid.  Witness 
says  that  he  told  him  that  he  thought  it  was 
a  valid  contract,  and  told  him  why  he 
thought  It  was  valid.  Capt  Holton  seemed 
to  thhik  that  Alice  and  Birch  were  claim- 
ing a  larger  number  of  shares  than  they  were 
entitled  to  of  the  Ames  stock,  and  a  larger 
number  than  be  thought  he  was  bound  to 
give  them ;  but,  as  to  the  precise  details  of 
that  and  the  nimiber  of  shares,  and  exactly 
what  the  controversy  hinged  on,  witness  said 
be  could  not  tell.  Capt  Holton  gave  as  bis 
reason  for  not  thinking  that  Alice  and  Birch 
were  entitled  to  the  Increased  number  of 
shares  that  he  bad  paid  them  a  large  rate 
of  interest  on  their  stock,  and  had  taken 
all  the  chances  of  getting  anything  out  of  the 
shovel  company  stock  In  retnm,  and  he  con- 
sidered that  the  ultimate  success  of  the 
shovel  business  was  largely  dependent  upon 
his  own  personal  efforts  with  the  shovel  com- 
pany, and  he  looked  upon  It,  in  a  large  meas- 
ure, as  the  result  of  his  own  labor.  After 
that  Capt  Holton  came  to  witness  about  the 


12th  of  November, -1801,  and  told  him- be 
wanted  him  to  draw  up  his  will  for  him. 
Holton  brought  with  him  a'  written  memoran- 
dum of  how  he  wanted  bis  will  drawn,  which 
witness  produced,  and  it  was  road  in  eri- 
denc&  Witness  read  it  first  before  the  Jury 
as  it  came  to  bis  hands  from  Gapt  Holton, 
and  then  read  the  interlineations  in  the  mem- 
orandum which  he  said  Capt  Holton  gave 
him.  These  interlhieations  were  In  witness' 
own  handwriting.  In  the  memorandum  as 
handed  to  witness  by  Capt.  Holton,  this  is 
stated:  "I  give  and  bequeath  to  my  son, 
Birchard  B.  B.  Holton,  one  dollar;  to  my 
daughter,  Alice  M.  Bright  one  dollar.  The 
reason  of  the  small  bequest  Is  that  daring 
my  life,  I  have  earned  and  paid  to  them  $20,- 
000  each  on  an  inheritance  bequeathed  by 
their  grandfather,  based  on  $5,000  each,  mak- 
ing in  all  $25,000  each,  and  I  feel  that  I 
have  fully  done  my  duty  as  a  father  In  pro- 
viding this  amount"  Then,  after  making 
other  bequests,  he  provided  for  giving  the 
balance  of  his  estate  to  his  wife.  There  was 
no  signature  to  this  memorandum.  The  wit- 
ness then  stated  what  suggestions  be  had 
made  to  Capt  Holton  shout  drawing  the  will, 
and  he  states  that  it  was  on  bis  suggestion 
that  the  reasons  for  making  the  bequest  or 
the  legacy  of  $1  to  Birchard  and  to  AUoe 
were  left  out  of  the  will.  Witness  theo.  pr«>- 
duced  and  read  his  office  copy  of  the  will, 
which  he  had  drawn  up  for  Capt  Holton  on 
that  occasion,  and  the  original  of  which  was 
signed  by  Holton  in  bis  office,  and  witnessed 
by  Mr.  Joseph  Laurie  and  Mr.  John  H.  Doug- 
las, Jr.  Holton  had  left  the  memorandum 
with  Mr.  Zumbalen  on  the  12th  of  November, 
and  came  back  on  the  Idth  of  November. 
Witness  gave  him  the  will  he  had  drafted. 
Capt  Holton  executed  it  and  took  It  away 
with  him.  No  one  was  with  him  at  the  time 
he  brought  this  memorandum  and  when  they 
dlBcuBsed  the  matter  of  tlie  trill  and  agreed 
on  the  changes.  Capt  Holton  said  that  the 
reasons  for  cutting  off  Alice  and  Birch  were 
those  previously  stated,  and  he  finally  ac- 
ceded to  the  Judgment  of  witness  that  It 
was  best  to  leave  that  out,  and  also  to 
leave  out  of  the  will  as  It  was  drawn  ttie 
suggestion  contained  In  the  memorandum 
about  a  trust  in  favor  of  Mrs.  Gametfa 
(now  Mrs.  Burrow's)  daughter,  and  about 
some  Insurance  matters.  After  witness 
handed  the  will  to  Capt  Holton,  on  tbe 
16th  of  November,  he  read  it  over  and  said 
It  was  Just  as  he  wanted  it  The  next  time 
witness  met  Capt  Holton  was  the  26tb  of 
November,  1901.  On  that  occasion  he  traits- 
ferred  a  number  of  shares  of  stD<^  to  his 
wife,  and  had  witness  attest  his  signature. 
Witness  identified  these  certifleates,  from 
which  it  appeared  that  tUs  assignment  to 
Mrs.  Holton  had  subsequently  been  erased, 
and  these  certlflbates  were  part  of  those  tliat 
came  into  Gapt  Holton's  estate.  Witness 
saw  him  afterwards,  so  far  as  he  has  a  dis- 
tinct recollection   as   to   tlme^   after   CapC 
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Holton  returned  from  Bnrope  In  1902.  Re- 
members distinctly  seeing  him  on  the  20tb 
of  November,  1902.  Had  seen  blm  earlier  in 
the  fall,  bnt  did  not  recollect  anything  par- 
ticular taking  place  between  them.  On  the 
28th  of  November,  1002,  he  came  to  witness' 
office  to  acknowledge  an  assignment  of  the 
life  insurance  policy  to  his  son,  Blrchard. 
Stayed  there  abont  half  an  honr;  taUced 
about  his  trip  abroad;  said  he  was  ont  of 
business,  and  it  was  dlfflcnlt  to  dispose  of 
his  time;  seemed  quite  unhappy  and  dis- 
contented, so  much  so  that  he  finally  broke 
down  and  commenced  to  cry;  said  he  was 
like  a  flsh  out  of  water;  had  been  accus- 
tomed to  working  hard  all  his  life,  but  he 
cannot  even  go  to  see  his  friends  now,  be- 
cause they  were  all  busy  and  he  did  not  like 
to  Interrupt  them.  There  was  no  change  In 
his  manner  of  conversation.  Noticed  no 
change  whatever  In  his  habit  of  mind.  He 
was  always  very  nervous  and  excitable,  and 
rarely  quiet  for  Ave  minutes  at  a  time.  Had 
been  that  way  ever  since  wi'iness  knew  him. 
He  was  always  ready  to  argue  for  his  convic- 
tions, and  to  assert  them,  and  hung  onto 
them  unless  you  showed  him  he  was  wrong. 
In  the  opinion  of  witness,  Capt  Holton  was 
a  man  of  sound  mind.  On  cross-examination 
witness  said  that  It  was  at  his  suggestion 
that  the  reason  for  making  the  small  bequest 
for  Alice  and  Birch  had  been  left  ont  of  the 
wlU.  It  was  not  left  ont  because  Capt.  Hol- 
ton agreed  that  it  was  not  true.  He  main- 
tained that  it  was  true.  Capt.  Holton  had 
allowed  witness  the  letter  of  December  6, 
1901,  from  Alice  and  Birch  to  him  (Defend- 
ant's Exhibit  D),  and  be  was  considerably 
wrought  up  over  it,  as  he  said  it  Indicated  to 
his  mind  that  his  chil(«.-en  had  a  fixed  de- 
termination to  Insist  upon  the  last  penny, 
and,  as  he  thought,  to  dictate  to  him  how  he 
should  distribute  his  estate.  Witness  dis- 
tinctly remembered  seeing  this  letter,  but 
could  not  recall  when  it  was  Oapt  Holton 
showed  It  to  him.  On  redirect  examination 
witness  said  that  Capt.  Holton  had  urged 
with  great  persistency  bis  right  to  the  in- 
crease in  the  shovel  company  stock  that  had 
come  to  It  from  the  Ames  Company;  bad 
not  asked  witness'  advice  as  a  lawyer,  or  bis 
opinion  as  a  lawyer,  as  to  whether  he  had  a 
right  to  that  increase.  The  question  as  to 
Ills  legal  right  to  it  did  not  arise  at  ail.  He 
placed  it  on  the  ground  that  he  was  the 
father  of  these  children,  and  bad  raised 
them,  and  had  done  well  by  them,  and  that 
they  ought  not  to  act  toward  him  as  stran- 
gers would,  and  that  it  was  not  a  question 
of  mere  right  and  wrong ;  bnt  he  liad  acted 
liberally  towards  them,  and  they  ought  to 
feel  disposed  to  act  the  same  towards  him, 
and.  If  he  wanted  a  certain  thing  a  cer^ 
tain  way,  that  it  was  bnt  right  and  Just  that 
they  sboiiJd  let  him  have  It  that  way.  The 
qaestlon  of  the  legal  right  never  arose,  and 
was  not  discussed,  because  he  ultimately 
concede^  that. when,  he  made  the  settlement, 


as  witness  understood  it  He  did  not  put  it 
on  the  strictly  legal  right  He  insisted  upon 
his  right  to  retain  $100^000  of  the  Ames 
stock,  because  he  wanted  that  much,  and  be- 
cause he  thought  his  children  ought  to  al- 
low It  to  him  under  the  circumstances.  Wit- 
ness said  that  he  thought  Capt  Holton  had  a 
basis  for  that  as  he  had  already  stated  that 
was  the  basis  stated  in  the  memorandum, 
and  stated  also  in  the  contracts  between  him 
and  Alice  and  Blrchard,  and  on  the  other 
statement  which  witness  had  made  to  the 
effect  that  Capt.  Holton  considered  he  bad 
been  largely  instrumental  In  creating  the 
value  of  this  property  and  making  the  value 
of  this  stock  for  his  children.  He  discussed 
that  view  of  It  In  connection  with  the  memo- 
randum for  the  will  which  he  gave  to  wit- 
ness. 

Mrs.  Lillian  M.  Holton  testified  on  her 
own  behalf.  This  testimony  Is  in  the  record 
and  we  submit  It  to  the  court  It  appears 
In  that  testimony  that  when  witness  was 
recalled  to  the  stand  on  the  second  day  of  her 
examination,  she  stated  that  when  she  had 
given  her  name  when  first  put  on  the  wituess 
stand  as  Lillian  M.  Holton  she  had  made  a 
misstatement;  that  she  had  been  married  to 
Mr.  Robert  T.  Cochran  in  November,  1903, 
and  was  now  his  wife,  and  that  she  had  not 
informed  any  one  of  this,  and  particularly 
had  not  informed  her  attorney  of  it  until 
that  morning,  about  a  half  hour  before.  She 
said  that  she  had  concealed  the  fact  of  her 
marriage  through  timidity. 

Dr.  Edward  Francis  Brady,  a  physician, 
51  years  old,  with  27  years'  practice,  testified 
on  a  hyxH>thetlcal  case  submitted  to  him  by 
attpmeys  for  appellant  that  the  subject  of  It 
was  of  sound  and  disposing  mind. 

This  was  practically  all  the  testimony  in 
the  case.  The  suggestion  was  made  of  the 
change  of  name  of  Mrs.  Lillian  M.  Holton  to 
Lillian  M.  Cochran,  and  it  was  changed  of 
record  accordingly;  but  all  through  the  trial 
and  in  the  bill  of  exceptions  and  abstract 
Mrs.  Cochran  is  referred  to  as  Mrs.  Holton. 

At  the  conclusion  of  all  the  testimony  the 
appellant  asked  the  court  tb  instruct  the  Jury 
that  there  was  no  substantial  evidence  of  the 
incompetency  or  unsoundness  of  mind  of  Ed- 
ward K.  Holton,  or  of  any  undue  Influence 
having  been  exerted  over  him  at  the  time  he 
executed  the  Instrument  read  in  evidence, 
and  that  the  Jury  will  find  that  the  instrument 
was  the  last  will  and  testament  of  said  Ed- 
ward K.  Holton.  The  court  refused  the  in- 
struction, and  appellant,  Lillian  M.-  Cochran, 
duly  excepted.  At  the  InsUnce  of  plalntUTs, 
respondents  here,  the  court  gave  instructions 
marked  1,  2,  2a,  8,  7,  8,  and  9,  to  the  giving 
of  each  of  which  appellant  duly  excepted, 
and  on  its  own  motion  gave  an  instruction 
as  to  the  number  of  Jurors  necessary  to  con- 
cur in  the  verdict,  which  are  as  follows: 

"(1)  The  issue  submitted  to  you  In  this  pro- 
ceeding Is  this:  Is  the  paper  writing  here 
produced  and  offered  In  evidence  before  yon 
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the  will  of  Edward  K.  Holton,  deceased?  It, 
under  the  Instmctlons  given,  70U  find  from  the 
evidence  that  said  paper  writing  here  produc- 
ed ia  the  will  of  Edward  K.  Helton,  deceased, 
you  will  return  your  verdict  in  this  form: 
•We,  the  jury,  find  that  the  paper  writing 
produced  and  read  in  evidence  is  the  will  of 
Edward  K.  Holton,  deceased/  If,  under  the 
Instructions  given,  you  find  from  the  evidence 
that  said  paper  writing  here  produced  Is  not 
the  will  of  the  said  Edward  K.  Holton,  de- 
ceased, then  you  will  return  your  verdict 
in  this  form:  'We,  the  Jury,  find  that  the 
paper  writing  produced  and  read  in  evidence 
is  not  the  will  of  Edward  K.  Holton,  deceas- 
ed.' 

"(2)  In  determining  the  Issue  of  sufficient 
soundness  of  mind  or  testamentary  capacity 
possessed  by  the  testator  to  make  a  will,  be- 
fore you  can  find  in  favor  of  the  proposed 
will,  you  must  believe  from  the  preponder- 
ance of  the  evidence  that  at  the  time. of  the 
signing  and  execution  thereof  said  testator 
had  sufficient  understanding  to  comprehend 
the  nature  of  the  transaction  he  was  engaged 
In,  the  nature  and  extent  of  his  property,  and 
to  whom  he  desired  to  and  was  giving  It, 
without  the  aid  of  any  other  person,  and  un- 
less the  defendant  has  shown  by  such  pre- 
ponderance of  evidence  that  Edward  K.  Hol- 
ton did  possess  all  these  requisites  you  should 
find  the  issue  in  the  negative  and  against  the 
will. 

"(2a)  In  determining  the  issue  of  sufficient 
soundness  of  mind  or  testamentai^  capacity 
possessed  by  the  testator  to  make  a  valid 
will,  the  will  Itself  and  all  its  provisions  may 
be  considered  by  the  jury.  In  connection  with 
all  the  other  facts  and  circumstances  given 
In  evidence. 

"(3)  Although  the  jury  may  find  from  the 
evidence  that  Edward  K.  Holton,  at  the  time 
of  executing  the  paper  ofTered  as  his  will,  pos- 
sessed many  of  the  mental  requisites  In  these 
Instructions  set  out  as  necessary  to  qualify 
him  to  make  a  valid  will,  yet  if  the  jury  far- 
ther find  from  the  evidence  that  from  the 
time  of  turning  over  to  his  son.  Birch,  and 
his  daughter  Alice  the  stocks  of  the  Ames 
Company  belonging  to  them,  down  to  and  in- 
cluding the  time  of  the  execution  of  the  paper 
here  ofTered  as  a  will,  the  said  Edward  K. 
Holton  labored  under  the  insane  delusion,  as 
hereinafter  defined,  that  said  son  and  daugh- 
ter had  exacted  of  him  and  that  he  had  turn- 
ed over  to  them  a  greater  amount  of  said 
stocks  than  they  were  lawfully  entitled  to  de- 
mand and  receive  from  him  as  their  trustee, 
and  that  such  delusion  overcame  and  con- 
trolled his  will  and  judgment  In  the  execu- 
tion of  the  papers  offered  as  his  will,  and  that 
without  the  operation  of  such  delusion  upon 
and  controlling  his  mind  and  judgment  he 
would  have  made  other  provisions  in  his  will 
for  his  said  son  and  daughter,  or  either  of 
them,  then  you  should  find  that  the  paper 
offered  is  not  the  will  of  Edward  K.  Holton. 
An  insane  delusion  is  a  fixed  and  settled  be* 


lief  In  something  that  In  fact  bad  no  exist- 
ence, which  no  rational  mind  would  beUere." 

"(7)  You  are  the  exclusive  judges  of  the 
evidence  and  of  the  credibility  of  the  witness- 
es. Ton  will  take  the  law  as  given  701}  in 
the  instructions  of  the  court  In  weighing 
and  reconciling  the  testimony,  you  shonld 
look  to  the  manner  and  demeanor  of  the 
witness  in  testifying;  to  his  or  her  readiness 
and  willingness,  or  tardiness  and  unwilling- 
ness, in  answering  upon  the  one  side  or  the 
other,  if  such  be  the  fact ;  to  the  interest  or 
want  of  interest  of  any  witness  in  the  case: 
to  whether  the  witness  has  any  bias  or  feel- 
'ing,  or  not;  to  his  or  her  relationship  to 
any  of  the  parties  in  interest:  to  the  witness' 
means  of  knowledge  of  the  facts  he  testifies 
to  and  professes  to  know  and  understand; 
to  his  or  her  chance  or  opportunity  for  know- 
ing the  facta;  to  the  reasonableness  or  un- 
reasonableness of  tbe  story  told :  to  its  proba- 
bility or  improbability;  to  whether  the  wit- 
ness has  made  contradictory  statements,  or 
not,  about  material  matters  Involved  in  the 
case;  and,  having  thus  carefully  considered 
all  the  matters,  the  jury  must  fix  tbe  wdght 
and  value  of  the  testimony  of  each  and  every 
witness  and  of  the  evidence  as  a  whole. 

"(8)  Under  the  law  the  opinions  of  expert 
witnesses  are  admissible  in  evidence,  and 
are  to  be  given  such  weight  and  value  as  the 
juiy  may  think  rig^  and  proper  under  tbe 
circumstances.  The  value  of  an  expert  (q;>in- 
lon  depends,  not  only  iqx)n  the  quallflcations 
and  experience  of  the  witness,  but  upon  tbe 
facts  wbldi  he  takes  into  (ionBlderatlon  and 
upon  which  he  bases  his  opinion.  If  tbe  tftcts 
assumed,  and  which  are  made  tbe  basis  of 
tbe  opinion,  are  not  established  by  the  proof, 
then  the  opinion  would  have  no  basis  upon 
which  to  rest,  and  would  be  of  no  value; 
and  in  wei^iing  such  opinions  the  jury  must 
look  to  see  whether  the  facts  assumed  are 
established  by  the  proof  or  not,  and  you  can- 
not take  tbe  facts  assumed  by  the  witness 
to  be  true  simply  because  they  are  so  as- 
sumed, but  you  will  look  to  the  proof  to  de- 
termine whether  they  are  proved  or  not. 

"(9)  By  the  expression  used  in  tbe  instruc- 
tions in  this  case,  'preponderance  or  greater 
weight  of  the  evidence,'  Is  not  meant  the 
mere  number  of  witnesses  who  have  testified 
for  or  against  a  given  question  of  fact  in 
issue  before  you.  Such  expression  means 
that,  after  you  have  fully  and  carefully  con- 
sidered all  tbe  evidence  in  the  case,  you 
should  decide  any  one  of  the  questions  of 
fact  in  favor  of  the  party  with  whom  you 
find  tlte  proot  on  such  fact  to  have  tbe  most 
convincing  effect  upon  your  minds,  after  you 
have  fully  considered  all  tbe  facts  and  cir- 
cumstances in  evidence  bearing  upon  sudi 
question." 

To  which  action  of  tbe  court  In  giving  said 
Instructions  numbered  1,  2,  2a,  8,  7,  8,  and  8, 
the  defendant,  Lillian  M.  H<riton,  otherwise 
Cochran,  then  and  there  duly  excepted. 

Tbe  defendant,  Lillian  JbL^HoItoo.  otbw- 
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-wise  Ooduran,  asked  the  court  to  give  Infltnio 
ttons  Nob.  1,  8,  4,  and  8,  which  are  as  follows : 

"The  court  Instmcta  the  jury: 

"(1)  The  Issue  in  this  case  Is  whether  or 
not  the  document  produced  and  read  In  erl- 
4lence,  of  date  November  10,  1902,  Is  the  will 
«nd  testament  of  Edward  K.  Holton,  de- 
ceased. Under  the  law  of  this  state  every 
male  person,  being  21  years  of  age  and  up- 
wards, may  dispose  of  all  his  estate  by  will, 
-saving  to  the  widow  her  dower,  in  such  man- 
ner as  he  sees  fit  and  proper,  provided  he  is  at 
the  time  he  makes  the  will  of  sound  mind, 
and  provided  the  will  is  in  writing,  or  type- 
"written,  which  is  the  same  thing,  and  is  sign- 
-ed  by  him,  and  is  attested  by  two  or  more 
-comiietent  witnesses  subscribing  their  names 
thereto  in  his  presenca  If,  therefore,  the 
Jury  believe  from  the  evidence  in  the  case 
that  the  writing  produced  and  read  in  evl- 
■dence  was  formally  executed  by  E!dward  K. 
Holton,  according  to  the  above  requirements 
-of  the  law,  and  that  two  or  more  of  the  sub- 
scribing witnesses  thereto  have  testified  to  the 
sanity  of  Edward  K.  Holton,  and  that  he  was 
of  proper  age  to  make  a  will,  then  the  court 
instructs  you  that  a  prima  facie  case  in 
favor  of  the  will  is  made  out,  and  it  then 
rests  upon  the  contestants — that  is,  the  plaln- 
tiflCs  in  the  case — to  overcome  this  prima  facie 
-case  by  substantial  evidence.  By  "prima  facie 
case,'  as  here  used,  is  meant  such  a  case  as. 
In  the  absence  of  evidence  to  the  contrary, 
is  held  to  be  true." 

"(3)  The. court  further  instructs  you  that 
there  is  no  legal  evidence  in  this  case  tend- 
ing to  prove  that  I/illlan  M.  Cochran  pos- 
sessed any  nndue  Influence  over  the  mind  of 
Edward  K.  Holton,  as  the  term  'undue  in- 
fluence' is  used  in  the  law,  or  that  she  ex- 
erted or  exercised  any  undue  Influence  upon 
blm  at  the  time  when  he  is  alleged  to  have 
executed  the  paper  produced  as  his  will; 
and  in  arriving  at  your  verdict-you  will  con- 
fine yourselves  to  the  evidence  bearing  upon 
the  question  whether  or  not  Edward  K.  Hol- 
ton, at  the  time  when  he  Is  alleged  to  have 
executed  said  paper  as  his  will,  was  of  sound 
tnlnd,  as  'sound  mind'  has  been  defined  in 
the  other  instructions. 

"(4)  The  court  further  instructs  you  that 
it  requires  no  greater  mental  capacity  to 
make  a  valid  will  than  to  transact  any  or- 
dinary business,  and  that  the  owner  of  the 
property,  who  is  of  sound  mind,  as  'sound 
mind'  had  been  explained  to  you,  has  a  law- 
ful right  to  dispose  of  his  property  by  wUl 
as  he  sees  fit  and  proper,  save  as  to  such 
rights  of  dower  as  are  in  the  wife.  The  nat- 
ural objects  of  one's  bounty,  in  law,  are  a 
man's  wife,  his  children,  and  those  united 
to  him  by  blood  or  marriage;  but  if,  being 
of  sound  mind  as  heretofore  defined,  and  rec- 
ollecting his  children  or  kin,  he  chooses  to 
disinherit  them  or  give  them  or  any  of  them 
a  less  share  in  his  estate  than  they  would 
have  under  the  law  if  he  had  died  without 
making'  ^  will,  or  to  derive  those  nearest  to 


him  In  blood  of  all  benefit  of  his  estate,  lie 
has  a  right  to  do  so,  and  to  determine  what 
provision  he  desires  to  make  for  them,  and 
such  disposition  of  his  property  is  valid, 
whether  the  Jury  considers  It  reasonable  or 
unreasonable,  Juat  or  unjust  If,  therefore, 
the  Jury  believe  from  the  evidence  in  the  case 
that  Edward  K.  Holton,  recollecting  and 
knowing  who  his  children  and  the  natural 
objects  of  his  bounty  were,  chose  to  entirely 
disinherit  any  of  them,  or  to  leave  them  or 
any  of  them  a  comparatively  small  portion 
of  his  estate,  or  less  than  he  left  to  others, 
or  less  than  under  the  law  they  would  have 
been  entitled  to  If  be  had  died  without  mak- 
ing a  win,  he  had  a  right  to  do  so,  provided 
he  was  at  the  time  of  sound  mind,  as  sound 
mind  has  been  explained," 

"(6)  The  court  further  Instructs  you  that 
the  fact  that  Edward  K.  Holton  may  have 
committed  suicide  shortly  after  making  his 
will  in  itself  creates  no  presumption  that  he 
was  insane  when  he  committed  suicide,  or 
that  he  was  Insane  when  he  is  alleged  to  have 
executed  the  paper  produced  as  his  will." 

The  court  gave  each  of  said  instructlona 
exc^t  the  sixth,  which  It  refused  to  give^ 
to  which  action  in  refusing  to  give  said  sixth 
instruction  said  defendant,  by  counsel,  then 
and  there  duly  excepted. 

The  said  defendant  also  asked  the  court  to 
give  Instructions  marked  defendant's  second 
and  fifth  instructions,  each  of  which  the  court 
refused  to  give,  but  modified  each  of  them  by 
adding  thereto  the  following  words  in  italics, 
"without  the  aid  of  any  other  person,"  and 
gave  them  In  that  modified  form,  to  all  of 
which  the  appellant  duly  objected  and  timely 
saved  her  exceptions.  Said  Instructions,  as 
modified  and  given,  are  as  follows: 

"(2)  The  court  further  instructs  you  that, 
this  prima  facie  case  being  assailed  and  the 
validity  of  the  document  as  the  will  of  Ed- 
ward K.  Holton  being  attacked  on  the  ground 
of  the  alleged  unsoundness  of  mind  of  Ed- 
ward E.  Holton  at  the  time  when  he  is  al- 
leged to  have  executed  said  paper,  it  is  for 
the  defendants — or  proponents  of  the  will,  as 
they  are  called — to  prove  that  Edward  K. 
Holton  was  of  sound  mind  at  the  time  when 
he  is  alleged  to  have  executed  the  paiter  pro- 
duced, of  date  November  10,  1902.  In  de- 
termining the  question  of  whether  or  not 
Eldward  K.  Holton  possessed  testamentary  ca- 
pacity, as  it  is  called — that  is,  whether  or 
not  he  was  of  sound  mind,  as  that  term  is 
used  In  refermce  to  the  capacity  to  make  a 
will — on  November  10,  1902,  the  date  when 
he  is  alleged  to  have  made  and  declared  the 
paper  produced  as  his  will,  the  court  in- 
structs you  that  if  you  find  from  a  prq>on- 
derance  of  the  evidence  in  the  case  that  said 
Edward  K.  Holton,  at  the  time  it  is  claimed 
he  executed  the  paper  in  writing  produced  as 
his  last  will,  had  sufficient  understanding  and 
Intelligence  to  comprAend  the  nature  of  the 
transaction  In  which  he  was  then  engaged, 
the  nature  and  extent  of  his  property,  and 
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all  persons  who  reasonably  came  witbln 
range  of  Ills  boont/,  and  those  to  whom  he 
desired  to  and  was  giving  It,  loithout  the  aid 
of  any  other  perton,  then  the  court  instmcts 
you  that  he  was  possessed  of  sufiSclent  mental 
capacity  or  sonndaess  of  mind  to  make  a 
will." 

"(5)  The  court  farther  instmcts  you  that, 
eren  If  you  believe  from  the  evidence  In  the 
case  that  £}dward  K.  Holton  drank  to  ezceas 
or  was  suffering  from  disease,  and  either  of 
these  to  such  an  extent  as  to  weaken  or  Im- 
pair his  mental  faculties,  yet  If  yon  find  that, 
at  the  time  when  it  is  alleged  be  executed  the 
paper  produced  as  his  will,  he  was  sufficient- 
ly sober  and  sufficiently  in  possession  and  con- 
trol of  his  mental  faculties  to  Imow  and  under- 
stand and  comprehfflid  the  fact  that  he  was 
then  signing  and  publishing  and  declaring 
said  paper  as  his  will,  and  so  as  to  understand 
and  comprehend  the  nature  and  extent  of  bis 
property,  and  who  were  reasonably  within 
the  range  of  Us  bounty,  and  to  whom  be  was 
giving  and  how  he  was  disposing  of  his  prop- 
erty, without  the  aid  of  any  other  person, 
then  the  court  instructs  you  that  you  should 
find  he  bad  sufficient  mental  capacity  to 
make  a  will ;  and,  if  you  so  find,  your  verdict 
will  be  in  favor  of  the  defendant,  and  you 
will  find  that  the  paper  produced  of  date  No- 
vember 10,  1002,  is  the  last  will  of  Edward 
B:.  Holton." 

Afterwards,  on  April  1,  1004,  during  the 
February  term  of  said  court,  the  jury,  under 
the  evidence  and  instructions  given,  found 
the  issues  for  the  plaintiffs,  respondents  here, 
and  against  the  validity  of  the  will,  and 
Judgment  was  rendered  accordingly.  In  due 
time  defendant,  appellant  here,  filed  her  mo- 
tion for  a  new  trial,  which  was  by  the  oouirt 
overruled,  to  which  action  and  ruling  of  the 
court  she  duly  excepted,  and  in  due  time  ap- 
pealed from  said  Judgment,  and  has  brought 
the  case  to  this  court  for  review. 

Oeo.  D.  Reynolds  and  Geo.  V.  Reynolds,  for 
appellant    Virgil  Rule,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  evidence  of  the  subscribing 
witnesses  tended  to  show  the  testator  was  of 
lawful  age  and  of  sound  mind,  as  well  as  the 
due  execution  of  the  will.  This  made  a  prima 
facie  case  for  the  proponent  Harris  v. 
Eayes,  53  Mo.,  loa  dt  86.  The  burden,  then, 
of  establishing  Incompetency  of  the  testator 
to  make  the  will,  or  that  Its  execution  was 
the  result  of  undue  Influence  exercised  over 
bis  mind  by  others,  was  shifted  to  and  rest- 
ed upon  the  contestants.  Harris  v.  Hayes, 
supra.  This  brings  us  to  the  first  proposition 
contended  for  by  the  appellant,  namely,  that 
there  is  no  substantial  evidence  in  this  rec- 
ord to  support  the  verdict,  and  for  that  rea- 
son the  trial  court  erred  In  refusing  appel- 
lant's instruction.  In  the  nature  of  a  demurs 
rer  to  the  evidence,  asked  at  the  close  of  re- 
spondents' case  In  chief.  The  legal  test  of 
the  requisite  mental  capacity  to  make  a  valid 


will  is  measured  by  the  following  well-estab- 
lished rule:  "The  rule  In  this  state  Is  that 
onn  who  1b  capable  of  comprehending  all  his 
property  and  all  persons  who  reasonably 
come  within  the  range  of  his  bounty,  and  who 
has  sufficient  Intelligence  to  understand  his 
ordinary  business  and  to  know  what  disposi- 
tion he  Is  making  of  his  property,  has  suffi- 
cient capacity  to  make  a  wUL  Riggln  v. 
Westminster  Ciollege,  160  Mo.  679,  61  S.  W. 
808.  Measured  by  this  rule,  let  us  look  at  the 
evidence  preserved  In  this  record  and  see  If 
the  testator  comes  up  to  these  requirements. 
In  testing  his  mental  capacity  according  to 
this  rule,  <we  must  not  allow  ourselves  to  be- 
come confused  as  to  the  time  his  mind  Is  be- 
ing Inquired  Into.  QThat  be  fully  came  np  to 
those  requirements  prior  to  the  death  of  his 
first  wife  cannot  be  denied;  but  what  the 
condition  of  bis  mind  was  on  November  10, 
1902,  the  day  on  which  the  will  was  executed, 
is  a  different  question  altogether,  and  one 
not  altogether  free  from  doubt  Conceding 
that  he  was  capable  of  comprehending  all  his 
property  and  all  the  persons  who  reascmabiy 
came  within  the  range  of  bis  bounty,  can  It 
be  said  and  declared  as  a  matter  of  law,  un- 
der the  light  of  the  evidence  In  this  case,  that 
he  possessed  sufficient  Intelligence  to  under- 
stand bis  ordinary  business  and  to  know 
what  disposition  be  was  making  of  his  prop- 
erty at  the  time  he  signed  this  wlllf 

We  think  not  Prior  to  the  death  of  his 
wife  the  evidence  shows  that  the  testator 
was  a  man  of  more  than  ordinary  intelli- 
gence and  business  ability,  and  that  he  was 
not  only  capable  of  transacting  his  ordinary 
business  affairs,  but  that  he  was  also  very 
successful  In  all  his  business  enterprises. 
The  contestants  introduced  a  large  number  of 
witnesses,  about  25  in  number.  They  ccxi- 
sisted  of  his  family  physician,  three  medical 
experts,  the  three  chlldrai  of  the  testator, 
and  several  'Other  blood  relations,  all  his 
business  associates,  with  probably  one  excep- 
tion, a  number  of  gaitlemen  with  whom  he 
had  business  transactions,  extending  over  a 
period  of  many  years,  and  several  of  his 
neighbors  and  personal  friends  and  old  ac- 
quaintances. All  the  physicians  who  testi- 
fied In  the  case  stated  that  the  continued  and 
excessive  use  of  alcoholic  liquors  would  affect 
the  mind,  and,  if  continued  for  a  sufficient 
length  of  time,  would  eventually  destroy  It 
entirely.  That,  however,  is  common  knowl- 
edge, and  is  known  by  every  one  of  ordinary 
intelligence  and  common  observation?  Dr. 
Graves,  the  testator's  family  physician,  who 
appears  from  his  evidence  to  be  an  unusually 
bright  and  well-posted  physician,  testified 
that  be  bad  attended  Capt  Holton  profes- 
sionally for  9  or  10  years  Just  prior  to  his 
death,  and  treated  bim  on  an  average  of  three 
or  four  times  a  month  during  that  time,  ex- 
cepting the  last  18  months  of  his  lifted  and 
that  during  those  months  he  treated  him 
seven  or  eight  times  a  month,  while  the  tes- 
tator was  In  the  city.    In  substance,,  he  testl- 


Digitized  by 


Google 


M.O.) 


HOLTON  T.  COOHHAN. 


1066 


fled  that  Capt  Holton,  prior  to  the  deatb  of 
hla  wiiE,  waa  a  moderate  drinker,  but  snlne- 
qaent  to  that  event  he  used  alcoholic  llqaoni 
to  an  excess,  and  that  the  qnantltles  conBum- 
ed  by  him  increased  as  time  passed  down  to 
the  time  of  hla  death ;  that  this  excessive  use 
of  alcoholic  liquors  had  materially  affected 
his  mind,  and  tliat  for  two  years  prior  to  Ilia 
death  he  was  suffering  from  neurasthenia, 
catarrh  of  the  stomach,  and  senile  dementia, 
brought  on  by  excessive  drink;  that  senile 
dementia  waa  a  general  and  progressive 
breaking  down  of  the  intellectual  faculties; 
and  that  the  testator  was  of  unsound  mind  at 
the  time  he  executed  the  will  In  question,  and 
that  he  had  been  so  for  more  than  two  years 
prior  thereto.  He  also  testified  that  be  at- 
tended Capt.  Holton  in  his  last  hours,  and 
that  he  died  of  gunshot  wound,  self-inflicted. 
Drs.  Bliss,  Fry,  and  Herman  were  wltnessefl 
in  behalf  of  contestants,  and  testified  as  ex- 
perts in  the  case.  A  hypothetical  question  of 
great  length,  detailing  in  BUlwtance  all  the 
material  facts  which  the  evidence  tended  to 
prove,  was  propounded  to  each  of  them,  and, 
in  answer  thereto,  states  that  in  their  ijudg- 
ment  the  testator  was  suffering  from  pre- 
senile dementia,  and  was  of  unsound  mind  at 
the  time  he  signed  the  will. 

All  of  the  members  of  his  family  and  blood 
relations,  including  his  business  associates, 
testified  that  there  was  a  gradual  and  com- 
plete physical  and  mental  change  took  place 
in  him  during  the  last  two  years  of  his  life. 
From  a  strong,  vigorous  specimen  of  man- 
hood that  he  was,  he  became  weak  and 
emaciated,  having  lost  from  40  to  50  pounds 
in  weight;  bad  a  drawn,  pinched  face,  and 
wild  staring  eyes;  that  from  a  bright,  sunny 
disposition,  in  love  with  life  and  full  of 
h(^>e,  we  find  him  tired  of  life,  filled  with 
despondency,  inconsolable,  and  melancholy. 
Vhe  loving  husband  burled  his  affections 
with  his  first  wife,  and  there  was  no  appar- 
ent effort  made  to  resurrect  them  before  the 
altar  at  the  second  marriage.  The  affections 
of  a  kind  and  proud  father  were  metamor- 
phosed into  hatred,  spite,  and  ill  will,  and  the 
only  heritage  he  left  to  his  offspring  was  ban- 
ishment from  ttis  presence  forever  with  a 
curse.  The  dutiful  son  lost  all  respect  and 
love  for  his  old  and  helpless  parents,  and 
with  an  oath  told  them  they  had  lived  too 
long,  and  that  be  wished  his  "mother  waa 
dead  and  In  hell."  At  the  funerals  of  his 
father  and  mother  he  acted  more  like  a  de- 
mon than  an  affectionate  and  dutiful  son. 
He  said,  substantially,  he  did  not  want  any 
damned  singing  during  the  services,  nor  pray- 
ers at  the  grave ;  that  he  wanted  the  services 
cut  damned  short,  and  if  they  were  not  cut 
short  he  would  Interrupt  them.  He  lost  all 
respect  for  religion,  cursed,  and  said  there 
was  no  God  or  Heaven.  His  high  sense  of 
honor  and  Justice  changed  to  dishonor  and 
Injustice  toward  his  children,  coveting  with 
an  insane  or  abnormal  desire  to  take  from 
them  the  heritage  their  grandfather  left  in 


bis  hands  as  trustee  for  their  use  and  bene- 
fit This  man  of  fine  sense  and  sound  Judg- 
ment has  given  up  to  excessive  drink,  de- 
bauchery, and  to  the  abuse  of  his  fellow  maa 
This  once  companionable  man  is  all  at  once 
left  almost  without  a  friend,  as  he  repeatedly 
^tated,  in  substance:  "No  one  cares  for  me, 
not  even  my  wife  or  children,  and  my  busi- 
ness associates  have  mistreated  me  and  kick- 
ed me  out  of  business."  His  splendid  busi- 
ness ability  had  surrendered  to  the  ravages  of 
time  and  to  the  withering  effects  of  the  ^- 
ceflsive  use  of  alcoholic  liquor,  so  that  for 
more  than  one  year  before  he  went  out  of 
business  he  was  unable  to  concentrate  his 
mind  on  any  business  matter  for  any  length 
of  time  whatever  without  a  physical  break- 
down, and  would  repeatedly  state  he  "was 
exhausted  and  tired."  He  got  to  the  point 
that  whenever  any  business  proposition 
would  come  up  for  discussion,  and  if  it  did 
not  conform  to  his  views,  he  would  fly  al- 
most into  a  spasm  and  could  hardly  control 
himself.  During  the  greater  part  of  190O 
and  1901  he  greatly  neglected  his  business. 
Frequently  he  would  not  go  to  the  office  be- 
fore 11  o'clock  In  the  morning,  and  often  he 
would  not  return  in  the  afternoon.  He  grew 
worse  in  that  regard  until  the  year  1901.  He 
very  seldom  visited  the  office,  or  attended  to 
his  ordinary  duties,  which  was  a  matter  of 
great  annoyance  to  his  business  associates, 
and  they  repeatedly  complained  to  him  about 
his  neglect  of  duty.  He  persistently  stated 
that  he  was  tired  out  and  wanted  to  get  out 
of  business,  so  he  could  get  a  respite  from 
the  labors  of  this  life;  that  was  the  burden 
of  his  remarlcs  for  months  in  the  former  part 
of  1901.  His  main  object  in  wanting  to  con> 
solidate  with  the  Ames  Ck>mpany  was  to  en- 
able him  to  get  out  of  business.  His  talk  was 
Incoherent,  and  he  would  curse  and  abuse 
BIrge  because  he  thought  Blrge  would  not  let 
him  get  out  of  business.  He  wanted  to  get 
stock  in  the  new  company.  He  said:  "I  can 
sell  that,  and  then  I  can  rest."  He  cared  but 
little  about  the  terms  of  consolidation.  He 
wanted  to  accept  the  first  terms  offered,  and 
became  very  angry  at  Mr.  Blrge  for  not  ac- 
cepting the  first  proposition  made,  and  cursed 
and  shook  his  fist  in  his  face  because  of  that 
refusal.  He  could  not  concentrate  his  mind 
upon  any  business  topic  without  becoming 
exhausted  and  tired  out  After  the  consoli- 
dation with  the  Ames  .Company  Blrge  was 
chosen  manager  of  the  St.  Louis  branch. 
This  greatly  offended  Capt  Holton,  and  he 
said  he  wanted  that  place,  and  that  he  (Birge) 
had  kicked  him  out  of  business.  He  could  not 
understand  the  simple  duties  of  his  trustee- 
ship of  hlB  children's  estate.  He  could  not 
see  by  wbat  right  they  could  make  him  ac- 
count to  them  for  $40,000  stock  in  the  Ames 
Company,  which  was  four-fifths  of  their 
stock  in  that  company,  given  to  them  for 
their  $10,000  stock  in  the  St  Louis  Shovel 
Company.  During  the  last  year  or  so  of  his 
life  his  wife  did  most  of  his  corr^pondence. 
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and  signed  Us  name  to  some  of  the  letters. 
She  looked  after  his  bank  account  and  drew 
bis  checks,  and  she  looked  after  and  att«id- 
ed  to  the  exchange  of  his  stock  In  the  St 
Lonls  Shovel  Oompany  for  that  In  the  Ames 
Company;  and  the  evidence  shows  she  was 
none  the  worse  for  having  done  so.  This 
record  discloses  that,  what  little  business 
he  bad  to  transact  during  the  last  two  years 
of  bis  life,  she  attended  to  the  most  of  It  for 
him.  The  first  will  executed  by  him  was 
drawn  from  a  memorandum  In  her  handwrit- 
ing, and  the  will  In  question  was  dictated 
from  that  one  with  but  few  changes,  which 
were  principally  in  her  favor.  He  reiieatedly 
stated  that  be  int«ided  to  will  one-third  of 
his  property  to  his  wife  and  the  other  two- 
thirds  to  his  children,  and  subsequently  stat- 
ed to  various  parties  that  he  had  provided 
well  for  his  children  and  his  insane  brother, 
while  In  fact  he  had  given  the  former  noth- 
ing l^  his  will,  and  had  given  the  brother 
the  munificent  sum  of  |600,  to  be  paid  to  him 
by  his  wife  as  his  needs  might  demand.  The 
record  shows  she  had  him  to  transfer  to  her 
all  bis  life  Insurance,  the  amount  of  which 
does  not  clearly  appear,  but  somewhere  be- 
tween $5,000  and  $15,000.  He  also,  at  her 
solicitation,  transferred  to  her  about  $20,000 
worth  of  the  Ames  Company  stock  and  about 
$4,500  In  cash,  and  about  20  days  before  he 
committed  suicide  he  cut  down  the  bequest 
to  his  daughter  Lulu  from  $10,000  to  $5,000, 
and  then  willed  the  entire  remainder  of  his 
estate  to  his  wife,  which  was  worth  some- 
thing over  $100,000. 

There  are  a  few  facts  in  this  record  wbidli 
stand  out  In  bold  relief,  and  among  them  are 
the  following:  Every  witness,  without  an  ex- 
ception, introduced  by  respondents,  most  of 
whom  were  either  blood  relations  or  business 
associates,  testified  that  in  their  opinions  the 
testator  was  of  unsound  mind  at  the  time  be 
executed  the  will,  and  had  been  for  about 
two  years  prior  thereto.  The  sincere  love 
and  devotion  Capt  Holton  entertained  for 
his  first  wife  and  all  of  his  children.  In  fact, 
the  loss  of  his  wife  was  really  the  primary 
cause  of  his  excessive  drinking  and  dowu- 
fall,  and  at  the  same  time  increased  and  in- 
tensified his  love  and  affections  for  bis  chil- 
dren. The  unjust  and  illegal  claim  he  made 
to  the  major  portion  of  his  children's  stock 
In  the  Ames  Tool  &  Shovel  Company,  and 
their  disinheritance .  by  him,  because  they 
would  not  yield  to  his  unlawful  and  unjust 
demands.  And  this  record  does  not  show 
Capt  Holton  entertained  any  special  love  for 
his  second  wife,  or  that  she  entertained  much 
for  him.  Upon  this  state  of  the  record,  the 
question  naturally  presents  itself,  why  did 
be  disinherit  his  children,  whom  he  loved  bet- 
ter than  all  others  on  earth,  and  give  that 
which  naturally  belonged  to  them  to  aqother, 
who  was  a  wtfe  but  in  name,  and  for  whom 
be  entertained  but  little  respect  and  less  af- 
fection? Why  did  he  have  bis  children  as- 
sign to  her  the  Insurance  policies  on  his  life 


and  payable  to  them?  THiy  did  he  redace 
the  bequest  of  $10,000  made  to  his  daughter 
Lain  In  the  first  will  to  $5,000  In  the  sectmd 
or  last  will?  And  why  did  he  want  to  llte- 
gallj  and  unjustly  take  from  bis  son,  Bir(±L, 
and  daughter,  Alice,  $40,000  worth  of  stock 
in  the  Ames  Company?  In  answer  to  the 
last  question,  under  the  light  of  the  evidence 
in  this  case.  It  would  not  take  a  very  strong 
prophetic  eye  to  see  that  his  object  and  pui^ 
pose  wag  to  take  from  them  that  which  legal- 
ly and  morally  belonged  to  them,  and  to 
Illegally  and  Immorally  give  It  to  their  step- 
mother, the  person  and  agent  who  so  ably 
and  successfully  conducted  and  managed  bis 
business  as  to  have  at  his  death,  not  only  a 
"Joint  bank  account"  with  blm,  but  the  ex- 
clusive ownership  of  his  entire  fortune. 
Viewed  tn  the  light  of  all  the  facts  and  cir- 
cumstances surrounding  the  testator  and  the 
beneficiaries  under  the  will,  we  can  but  de- 
nounce It  as  one  of  the  most  unnatural  and 
unjust  wills  to  which  our  attention  has  been 
called;  and  in  our  Judgment  there  is  but  one 
explanation  for  his  conduct,  and  that  is  be 
was  of  unsound  mind  and  did  not  understand 
his  ordinary  business,  nor  what  disposition 
he  was  making  of  his  property.  Crossan  v. 
Crossan,  169  Mo.,  loc  dt  639,  70  &  W.  136; 
Acbambonit  v.  Blanchard,  198  Mo.  384.  96  S. 
W.  834;  Sayer  v.  Trustees  et  al.,  192  Mo.  9S, 
90  S.  W.  787.  We  are  therefore  of  the  opin- 
ion that  the  contention  of  appellant  that 
there  is  no  evidence  in  the  case  to  support 
the  verdict  is  not  well  fotinded,  as  the  facts 
and  evidence  disclosed  by  this  record  abun- 
dantly show. 

We  have  carefully  read  every  word  and 
line  of  the  voluminous  abstracts  of  record  in 
this  case,  and  find  much  strong  and  creditable 
testimony  introduced  on  the  i>art  of  appellant 
tending  to  prove  the  sanity  of  the  testator 
and  to  show  that  he  was  mentally  capable  of 
making  a  valid  will.  Tet,  when  we  consider 
that  most  of  her  witnesses  did  not  bear  the 
same  close  family,  social,  and  business  rela- 
tions to  the  testator  that  the  respondents'  wit- 
nesses bore  to  him,  and  for  that  reason  they 
did  not  possess  the  same  favorable  position 
and  opportunities  of  seeing  and  knowing  Iiim 
as  they  did,  this  gives  to  their  evidence  great 
weight  As  said  by  this  court:  "Testimony 
of  the  mental  capacity  of  the  testator  should 
come,  as  far  as  possible,  from  those  persons 
who  have  had  extensive  opportunity  to  ob- 
serve ills  conduct  habits,  and  mental  pecul- 
iarities, extending  over  a  considerable  period 
of  time,  and  reaching  back  to  a  period  an- 
terior to  the  malady.  Knapp  v.  Trust  Co., 
199  Mo.  640,  98  S.  W.  70.  The  marked  chan- 
ges in  bis  social  and  business  habits,  mind, 
and  love  and  devotion  for  his  children  are 
strong  evidences  of  unsoundness  of  mind.  As 
well  said  by  Oantt  J- :  "Insanity  is  Indicated 
by  proof  of  acts,  declarations,  and  conduct 
inconsistent  with  the  character  and  previous 
habits  of  a  person."  E!napp  v.  Trust  Co.,  180 
Ma,  loc.  dt  066,  98  &  W.  70.    We  are,  there- 
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fore,  not  only  unable  to  say  tbe  yerdlct  ia 
agabiBt  tbe  weight  of  tbe  evidence,  but  In 
our  Judgment  there  la  not  only  robstantlal 
errldence  In  this  record  to  sustain  tbe  rerdlct, 
bat  If  It  was  within  tbe  provlnoe  of  the  court 
to  weigh  the  evidence,  and  If  we  were  called 
upon  to  do  so,  we  would  unhesitatingly  say 
tbe  preponderance  of  tbe  evidence  was  on  tbe 
side  of  tbe  respondents.  We  an  therefore  of 
the  opinion  the  trial  court  correctly  refused 
appellant's  demurrer  to  tbe  evidenc& 

2.  Tbe  second  assignment  of  error  made  by 
tbe  appellant  is  the  action  of  tbe  court  in 
giving  respondents'  third  Instruction.  That 
Instruction,  In  effect,  told  tbe  Jury  that,  even 
though  they  might  find  the  testator  poesessed 
many  of  tbe  mental  requisites  which  were 
necessary  to  qualify  blm  to  make  a  valid  will, 
yet  If  they  further  And  that  he  was  laboring 
under  an  Insane  delusion  that  bis  son.  Birch, 
and  his  daughter,  Alice,  had  exacted  of  him 
and  that  be  liad  turned  over  to  them  a  great- 
er amount  of  stock  in  the  Ames  Company 
than  they  were  lawfully  entitled  to,  and  that 
such  delusion  overcame  and  controlled  his 
will  and  Judgment  in  the  execution  of  the 
will,  then  they  would  find  the  instrument  was 
not  tbe  will  of  testator.  Counsel  for  appel- 
lant seem  to  misconstrue  the  meaning  of  this 
instruction.  Their  contention  Is  that  this 
instructlcm  confused  the  minds  of  the  Jury 
and  was  contradictory  in  itself ;  for  if  he  bad 
the  mental  requisites  to  make  a  will  he  could 
not  have  had  an  insane  delusion,  and  if  be 
had  an  insane  delusion  he  bad  not  the  mental 
requisites  to  make  a  valid  will.  Counsel 
seem  to  be  laboring  under  the  erroneous  Im- 
pression that  this  Instruction  told  the  Jury 
that,  even  though  they  found  from  tbe  evi- 
dence that  the  testator  possessed  all  of  the 
mental  requisites  neceesary  to  qualify  him  to 
make  a  vallcC  will,  yet,  if  he  was  laboring  un- 
der a  delusion,  then  they  would  find  that 
It  was  not  his  will.  But  by  reading  the  in-. 
Btruction  it  will  be  seen  that  it  does  not  make 
use  of  the  word  "all"  in  connection  with  tbe 
mental  requisites  one  must  possess  In  order 
to  make  a  valid  will;  but  it  uses  the  word 
"many"  in  that  connection,  which  makes  the 
instruction  read  and  mean  that  even  though 
be  may  have  possessed  many  of  the  mental 
requisites,  yet  If  he  still  had  an  Insane  delu- 
sion, and  tliat  delusion  controlled  him,  then 
it  was  not  bis  will.  This  we  understand  to 
be  a  correct  statement  of  the  law,  because  be 
must  possess  all  of  tbe  requirements  of  the 
rule,  namely,  must  be  "capable  of  compre- 
hending all  his  property  and  all  persons  who 
reasonably  come  within  the  range  of  bis 
bounty  and  have  sufficient  Intelligence  to  un- 
derstand bis  ordinary  business  and  to  know 
what  disposition  he  Is  making  of  bis  property. 
Rlggln  V.  Westminster  College,  160  Mo.  679, 
61  S.  W.  803.  This  rule  makes  four  requi- 
sites, and  one  must  possess  all  of  them  before 
he  is  capable  of  making  a  valid  will;  and 
tbe  instruction  complained  of  in  effect  told 
tbe  Jury  that  the  possession  of  a  portion 


of  them  was  not  suflSdent,  but  that  be  must 
have  possessed  all  of  them.  Clearly  there 
was  no  error  in  the  instruction,  nor  In  the 
action  of  the  court  in  giving  it.  It  Is  in  har- 
mony with  a  long,  unbroken  Hue  of  adjudica- 
tions In  this  state.  Benolst  v.  Murrln,  S8  Mo. 
322;  Jackson  v.  Hardin,  83  Mo.  176;  Brink- 
man  V.  Bueggesieck,  71  Mo.  668;  Hughes  T. 
Bader,  188  Mo.  708,  82  S.  W.  82. 

A  second  objection  lodged  against  this  In- 
struction Is  that  It  practically  told  tbe  Ju- 
ry that  there  was  no  basis  for  Capt  Holton 
to  claim  anything  over  the  $6,000  referred  to. 
We  have  very  carefully  read  all  tbe  evidence 
In  tbe  record  bearing  upon  this  claim  of  tbe 
testator,  and  have  failed  to  find  any  evidence 
whatever  tending  in  the  remotest  degree  to 
support  any  legal  or  moral  right  he  had  to 
any  portion  of  tbe  bequest  made  to  bis  son 
and  daughter,  or  to  any  of  its  Increase.  The 
only  pretense  set  up  by  him  to  said  fund  is 
that  he  was  an  officer  and  stockholder  in  tbe 
St.  Louis  Shovel  Company,  and  that  through 
bis  efforte  tbe  value  of  the  children's  stock 
therein  had  greatly  Increased,  and  for  that 
reason  be  was  entitled  to  all,  or  at  least  a 
portion,  of  that  increase.  But  the  evidence 
conclusively  shows  that  he  was  the  father  and 
trustee  of  said  children,  and  that  be  was  paid 
a  fair  consideration  for  whatever  services 
he  rendered  tbe  company,  and  that  be  re- 
ceived, not  only  the  dividends  declared  upon 
his  own  stock  In  tbe  company  but  also  all  of 
those  on  the  children's  stock,  over  and  above 
8  per  cent  Interest,  which  be  paid  them  an- 
nually In  lieu  of  tbe  dividends,  which  great- 
ly exceeded  the  8  per  cent  by  nearly  $8,000. 
'  Besides  this,  tbe  evidence  shows  be  was  but 
one  of  a  number  of  gentlemen  who  contribut- 
ed their  valuable  services  to  this  company, 
and  through  whose  efforts  the  stock  was 
made  so  valuable.  In  fact,  he  was  by  no 
means  the  controlling  spirit  In  that  company, 
and,  bad  It  not  been  for  tbe  dogged  tenacity 
of  Julius  BIrge,  Ite  president  displayed  dur- 
ing tbe  negotiations  of  consolidation,  much  of 
the  value  of  the  stock  would  have  been  sacri- 
ficed to  tbe  Ames  Company,  which  would 
have  Included  all  of  tbe  stock  of  the  company 
— ^bis  own,  as  well  as  that  of  bis  children. 
This  pretended  claim  of  tbe  testetor  was  so 
destitute  of  merit  and  so  devoid  of  all  Justice 
and  equity,  tbe  irresistible  conclusion  must 
be  reached  that  no  sane  man,  with  tbe  love 
and  affections  he  unquestionably  entertained 
for  his  children,  would  have  so  persistently 
asserted  it  as  he  did,  nor  would  have  disin- 
herited them,  and  forever  banished  them 
from  bis  presence,  simply  because  of  their 
denial  of  that  unreasonable  and  unjust  claim ; 
and  especially  Is  this  true  where  the  evidence 
shows  they  were  practically  without  means, 
and  that  he  had  plenty  and  was  living  in  af- 
fluence. We  are  therefore  not  only  of  the 
opinion  that  Capt  Uolton  was  of  unsound 
mind  at  tbe  time  be  executed  the  will,  as  stet- 
ed  in  paragraph  1  of  this  opinion,  but  we 
are  also  of  tbe  opinion  that  there  was  sub- 
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stantlal  evidence  tending  to  prove  be  was 
laboring  under  an  insane  delusion  tbat  his 
son  and  daughter  had  unjustly  exacted  of  him 
and  that  he  turned  over  to  them  a  greater 
amount  of  the  Ames  stock  than  they  were 
lawfully  entitled  to  demand  from  him  as 
their  trustee,  and  that  such  delusion  con- 
trolled his  will  and  judgment  In  the  execution 
of  the  Instrument  ottered  as  his  will,  and 
that  there  was  no  error  in  the  action  of  the 
court  In  submitting  that  Issue  to  the  Jury. 
If  that  delusion  existed  and  dominated  him 
In  making  his  will,  as  the  Jury  found,  and  in 
which  we  concur,  then  Capt.  Holton  was  in- 
capable on  that  account  of  making  a  valid 
wUL  American  Bible  Society  v.  Price,  US 
111.,  loc.  clt  632,  6  N.  B.  12S;  Enapp  v. 
Trust  Co.,  199  Mo.  640,  loc.  clt  667,  98  a  W. 
loc.  clt  78;  Lancaster  v.  Lancaster,  87  S. 
W.  1187,  27  Ky.  Law  Rep.  1127;  Benoist  v. 
Mnrrln,  58  Mo.,  loc.  dt  319 ;  Thomas  v.  Gar- 
ter, 170  Pa.  272,  83  Atl.  81,  60  Am.  St  Rep. 
770;  Boardman  v.  Woodman,  47  N.  H.  136. 

8.  The  next  complaint  of  appellant  is  found 
In  her  objection  to  Instruction  No.  2  given 
for  respondent,  and  to  the  action  of  the  court 
In  refusing  to  give  the  second  and  fifth  in- 
structions as  asked  by  her,  and  their  modifi- 
cation by  the  court  and  Its  action  in  giving 
them  in  the  modified  form.  Instmction  No. 
2  given  for  respondent  In  effect  told  the  Jury 
that  in  determining  the  testamentary  capaci- 
ty of  the  testator  to  make  a  will,  they  must 
t>elieve  from  the  evidence  that  he  had  suffi- 
cient understanding  to  comprehend  the  na- 
ture of  the  transaction  he  was  engaged  in, 
the  nature  and  extent  of  his  property,  and 
to  whom  be  desired  to  and  was  going  to 
give  it  vHthout  the  aid  of  any  other  person, 
and,  unless  she  has  shown  by  the  evidence 
he  possessed  all  of  these  requisites,  thai  th^ 
should  find  against  the  will.  The  particular 
objection  urged  against  this  instruction  Is 
directed  against  the  words,  "without  the  aid 
of  any  other  person,"  which  are  found  there- 
in italicized.  Counsel  for  appellant  contends 
that,  "if  It  Is  meant  by  the  use  of  those 
words  to  Include  that  as  a  test  of  the  valid- 
ity of  the  will,  then  it  is  an  injection  of  a 
quallfioatlon  not  set  out  In  the  statute  of 
wllla"  Rev.  St  1899,  {  4602  [Ann.  St  1906, 
p.  2601].  Counsel  clearly  mlsmnceived  the 
meaning  of  this  instruction.  It  is  not  meant 
by  the  use  of  those  words  to  add  an  ad- 
ditional qualification  to  those  prescribed  by 
the  rule  of  law,  declaring  what  the  mental 
requisites  are  which  a  person  must  possess 
in  order  to  be  qualified  to  make  a  valid  will. 
They  are  employed  for  the  sole  purpose  of 
Indicating  to  the  Jury  the  degree  or  strength 
of  the  mind  which  was  necessary  for  the  tes- 
tator to  possess  at  the  time  of  the  execution 
of  the  will,  in  order  to  stamp  it  with  validi- 
ty. If  the  testator's  mind  was  not  strong 
enough  "without  the  aid  of  some  other  per- 
son" to  comprehend  all  his  property  and  ail 
the  persons  who  naturally  came  within  the 
range  of  his  bounty,  or  If  be  did  not  have 


sufficient  intelllg«>ce  to  understand  bis  ordi- 
nary business,  or  to  know  what  disposition 
he  was  making  of  his  property,  without  tbe 
assistance  of  some  one  else,  then  he.  was  not 
a  man  "of  sound  mind"  within  the  meaning 
of  those  words  as  used  In  the  statute  of 
wills.  A  man  would  have  to  be  almost  an 
idiot  or  a  ravbig  maniac  if  be  could  not 
with  the  assistance  of  others,  recall  to  mind 
his  property  and  ttie  natural  objects  of  his 
bounty,  or  be  made  to  understand-  he  was 
making  a  will  and  to  realise  to  whom  be  was 
giving  his  property;  but  If  let  alone  and  un- 
assisted, he  could  be  wholly  incapable  to  caU 
all  of  those  things  to  mind,  and  ocMuprehend 
the  nature  of  the  transaction  and  the  dlqto- 
sltlon  he  was  making  of  his  property.  The 
instruction  in  question  was  bottomed  upon 
the  doctrine  announced  in  the  case  of  Cros- 
san  V.  Crossan,  169  Mo.,  loc.  dt  641, 70  S.  W. 
139,  In  which  the  court  iQ>eaking  through 
Gantt  J.,  said :  "At  the  time  ot  signing  and 
executing  the  will,  the  testatrix  had  sufficient 
understanding  to  comprehend  the  nature  of 
the  transaction  she  was  engaged  in,  the  na- 
ture and  extent  of  her  property,  and  to  whom 
she  desired  to  and  was  giving  it  without  the 
aid  of  any  other  person."  That  case  and  the 
authorities  upon  which  it  is  based  is  deci- 
sive of  the  question  here  presented. 

Appellant's  Instructions  2  and  6  asked  were 
in  effect  the  same  as  ca^wndents'  No.  2,  Just 
discussed,  with  the  words  "i^'ithout  the  old 
of  any  other  person"  oiaitted  therefrom.  The 
court  refused  the  Instractlons  as  asked,  and 
then  modified  them  by  inserting  the  words, 
"without  the  aid  of  any  other  person,"  and 
gave  them  in  tbat  modified  form,  to  wbich 
action  of  the  court  the  ai^)ellant  excepted. 
According  to  the  law  as  declared  In  passing 
upon  Instruction  No.  2  as  given  for  respond- 
ents, we  must  hold  that  there  was  no  error  in 
the  action  of  the  court  in  refusing  said  in- 
structions as  asked,  nor  in  modifying  and 
giving  them  in  the  modified  form. 

4.  It  is  next  insisted  by  appellant  that  th& 
trial  court  erred  in  permitting  the  hypotheti- 
cal question  propounded  by  respondents  on 
the  subject  of  the  testator's  insanity  or  the 
unsoundness  of  his  mind  to  be  asked  or  an- 
swered. It  is  contended  that  the  question 
"failed  to  present  the  principal  and  control- 
Ing  facts,  many  ot  the  tacts  presented  are 
Incorrectly  grouped  and  incorrectly  stated, 
and  that  they  were  stated  In  a  misleading 
manner."  The  question  Is  very  lengthy,  and 
would  probably  cover  10  or  12  pages  of  one 
of  our  Reports,  if  set  out  In  full,  which  we 
believe  is  unnecessary.  We  have,  however, 
carefully  examined  the  facts  assumed  in  the 
hypothetical  case,  and  are  of  the  opinion 
that  It  embodies  substantially  all  of  the  ma- 
terial facts  relating  to  the  subject  under  con- 
sideration. Counsel  for  appellant  have  not 
pointed  out  to  us  in  what  particular  the  facts 
are  Improperly  grouped,  or  in  what  manner 
they  are  misleading  to  the  Jury.  We  have 
re-examined  the  question  witii  those  sugge»- 
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tlona  In  mind,  and  have  failed  to  dlscever 
the  error  complained  of  In  that  regard.  If, 
faowever,  the  question  is  nibject  to  the  crit- 
icisms made  by  appellant,  it  Is  ber  fault  in 
not  calling  our  attention  to  the  (veclflc  ob- 
jectionable features.  Longan  ▼.  Weltmer, 
180  Mo.  840,  TO  B.  W.  666,  64  L.  R.  A.  969, 
108  Am.  St  Bv-  678.  If  th»  hypothetical 
-question  snbstaatially  embraces  the  facta  dls- 
'Closed  by  the  evidence,  that  Is  sufficient  and 
all  the  law  rMHUiea  State  r.  Baber,  74  Mo., 
loa  eit  297,  41  Am.  Rep.  814;  CteTenger's 
Medical  Jurtsprndenoe,  644.  And  "counsel, 
in  proiKtundlng  a  hypothetical  qnestlMi  to 
an  expert  witness,  may  asaume  any  state 
of  faetS"wh!ch  the  evidence  tends  to  estab- 
lish, and  may  vary  the  question  so  as  to  oot- 
«r  and  present  the  different  theories  of  facts." 
Hicks  T.  Citizens'  Ry.  Co.,  124  Mo.,  loc.  eit 
125,  27  S.  W.  642,  25  L.  R.  A.  608. 

6.  Complaint  is  made  to  the  action  of  the 
-court  in  refusing  appellant's  sixth  instruction 
aslced.  It  told  the  Jury,  in  efTect,  that  the 
mere  fact  that  Edward  K.  Holton  may  haye 
-committed  suicide  shortly  after  the  execu- 
tion of  the  will  In  question  created  no  pre- 
sumption that  he  was  Insane  when  he  exe- 
cuted the  will,  or  when  he  committed  suicide. 
While  It  may  be  true  that  the  mere  fact  he 
-committed  suicide  would  not  raise  a  presump- 
tion that  he  was  Insane  at  the  time  he  slgn- 
-ed  the  will,  or  at  the  time  he  took  his  own 
life,  yet  the  evidence  abundantly  shows  that 
there  was  a  strong  predisposition  to  Insanity 
In  the  testator's  family,  which  fact,,  and  the 
act  of  suicide,  the  physicians  testified  would 
have  a  good  deal  of  weight  in  determining 
the  condition  of  his  mind  at  the  times  In 
que<!tion.  TTnder  this  state  of  the  evidence 
tbo  Instruction  would  have  been  misleading 
to  the  Jury,  and  would  have  virtually  elim- 
inated from  their  consideration  the  fact  of 
'suicide,  which  fact  they  had  the  right  to 
consider  and  weigh  with  all  the  other  facts 
and  circumstances  In  the  case.  If  the  fact 
of  suicide  was  admissible  at  all  in  the  evl- 
-dence,  then  the  Jury  should  have  been  left 
at  liberty  to  weigh  that  fact.  Just  as  they 
would  any  other  fact  in  the  case,  without 
any  special  attention  being  called  thereto  on 
the  one  side  or  the  other.  The  Jury  was  not 
told  that  snlclde  would  raise  such  a  presump- 
tion, and  clearly  there  was  no  error  In  the 
<!ourf s  actlcm  in  refusing  to  give  to  the  Jury 
the  instruction  mentioned. 

6.  It  is  finally  contended  by  appellant  that 
the  admission  of  the  evidence  of  the  action 
of  Capt  Holton  af  the  time  of  the  death  of 
his  wife  and  father-in-law,  which  occurred 
In  1801,  had  no  tendoicy  to  establish  the  oon- 
-dltion  of  the  testator's  mind  at  the  date  of 
making  the  will  In  1002.  In  this  contention 
we  cannot  lend  our  concurrence.  Judge  Sher- 
wood tersely  and  clearly  stated  the  law  np- 
<m  that  question  in  the  following  language: 
"Althoagh,  when  a  charge  of  Insanity  or  im- 
becility is  made  against  a  testator,  evidence 
Is  competent  to  show  the  condition  of  his 


mind  long  prior  to  and  closely  approaching 
the  tin\e  of  the  will's  execution,  as  well  as 
the  condition  of  bis  mind  shortly  subsequent 
to  such  execution."  Von  De  Veld  v.  Judy, 
143  Mo.,  loc.  cit  363,  44  S.  W.  1117.  And  In 
the  case  of  Kna]H>  v.  Trust  Co.,  199  Mo.  640, 
98  S.  W.  70,  this  court  said,  in  case  of  this 
character,  that  the  inquiry  should  extend 
over  a  considerable  period  of  time  and  reach 
back  to  a  period  anterior  to  the  malady. 

7.  There  are  several  other  minor  reasons 
assigned  for  a  reversal  of  the  Judgment,  bas- 
ed principally  upon  the  rulings  of  the  court 
regarding  the  admission  and  rejection  of  tes- 
timony. We  have  carefully  examined  all  of 
them,  and  find  no  substantial  merit  in  any  of 
them,  and  it  would  be  a  useless  prolongation 
of  this  opinion,  which  is  too  long  now,  to 
further  review  them.  In  our  opinion,  the 
cause  was  well  tried,  and  the  conclusions 
reached  are  In  harmony  with  the  right  and 
Justice  of  the  case. 

The  Judgment  of  the  circuit  court  was  for 
the  right  parties,  and  it  is  therefore  a£armed. 
All  concur. 


KIRBT  V.  MANUFACTURERS'  COAL  & 

COKE  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Dec. 

2,  1907.    Rehearing  Denied  Jan.  6,  1008.) 

1.  Masteb  and  Servant— Ihjttbt  to  Sebvant 
— liiABtLrrr  of  Mastbb. 

The  miners'  statute  of  1890,  Rev.  St.  1890. 
c.  133,  art.  2,  i  8823  [Ann.  Bt  1906,  p.  4098]. 
requires  entry  ways  in  mines  to  be  run  parallel 
for  ventilation  purposes,  with  cross-cats  not 
more  than  60  feet  apart  Section  8826  [Ann. 
St  1006,  p.  4099]  requires,  in  part,  that  all 
shots  prepared  by  the  miner  for  extnictiiu  coal 
from  the  solid  shall  be  so  placed,  drilled,  and 
charged  that  when  fired  they  shall  perform  safe- 
ly the  work  required  of  such  shots.  BeU  that 
where  two  entries  were  allowed  to  converge 
until  only  7  or  8  feet  apart  at  a  point  where 
by  'law  a  new  crosB.cat  must  be  made,  and 
a  riiot  was  driven  deep  into  the  dividing  wall, 
so  that  when  fired  it  broke  through  into  the 
other  entry  and  killed  plaintiff's  husband,  there 
was  a  violation  of  the  statute,  which  under  the 
ei^resB  provisions  of  section  8820  [Ann.  St 
1906,  p.  4D96]  gave  plaintiff  a  right  of  action 
for  damages  therefrom. 

FEW.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  20O.] 

2.  Sauk. 

Held  further,  that  while  section  8826,  Rev. 
St  1699  [Ann.  St  1906,  p.  4099],  requires  the 
safe  placing  of  shots  to  be  done  bv  the  miner, 
a  fellow  servant  of  deceased,  yet  the  fact  that 
the  entries  were  allowed  by  the  pit  boss  to 
converge  to  such  a  short  distance  apart  at  a 
spot  where  a  new  cross-cut  mast  be  made,  and 
that  he  allowed  a  shot  to  be  placed  at  such  spot, 
was  negligence  on  bis  part,  rendering  the  em- 
ployer liable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34i  Master  and  Servant  i  ^1-] 

8.  Sake— CoNTBiBUTOBT  Neoligencx. 

The  miners'  statute  of  1890,  Rev.  St  1899, 
c.  183,  art  2,  §  8826  [Ann.  St.  1906,  p.  4090], 
requires  the  shot  firer,  if  he  discovers  that  a 
drill  hole  is  gripping  too  much,  or  that  it  is 
drilled  too  much  into  the.  tight  so  that  It  may, 
in  his  judgment,   prove  dangenBOa,  to   pass  it 
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withoat  firing,  and  promptly  notify  the  mine 
foreman  that  it  has  been  condemned.  Held,  that 
the  section  only  iminwes  diligence  and  caution 
on  the  shot  fiier,  and  doea  not  necessarily  make 
him  negligent  in  failing  to  discover  the  danger 
in  a  shot  fired  by  him. 

4.  Same— QuiBTioNS  fob  Jttbt. 

In  an  action  against  a  mine  owner  for  the 
death  of  an  employil,  the  question  of  decedent's 
conti'ibutory  negligence  held  for  the  jury,  under 
the  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  84,  ICastw  and  Servant,  g§  1088-1132.] 

5.  SaKK— ASSTTUPTION   OF  RI8K. 

A  servant  does  not  assume  the  risk  of  Ms 
employer's  negligence. 

[Ed.  Note.— For  cases  in  point,  nee  Gent  Dig. 
vol.  34,  Master  and  Servant,  t  547.] 

Q,   SamB— GBOT7ND8  OF  ACTION. 

The  miners'  statute  of  1899,  Rev.  St.  1899, 
c.  183,  art  2,  i  8823  [Ann.  St.  1906.  p.  4098], 
requires  entries  in  coal  mines  to  be  run  parallel 
with  cross-cuts  not  less  then  50  feet  apart  for 
ventilation  purposes.  A  pit  boss  allowed  two 
entries  to  converge  till,  at  a  point  where  a 
cross-cut  must  be  run,  they  were  only  7  or  8 
feet  apart,  and  permitted  a  shot  to  be  placed  In 
the  dividing  wall,  which  blew  through  into  the 
next  entry  and  killed  plaintilTs  husband.  HHd, 
that  an  action  for  bis  death  was  not  an  attempt 
to  recover  for  a  violation  of  the  statute,  on  ac- 
count of  an  injury  not  Intended  to  be  prevent- 
ed thereby:  the  action  not  being  baseaon  the 
violation  of  the  statute,  but  on  the  negligent 
placing  of  a  shot  in  a  wall  unsafe  therefor,  and 
made  unsafe  by  failure  to  run  the  entries  par- 
allel as  required  by  law. 

7.  Tbiai/— Reception  or  B>vidknce— Discbb- 

TION  or  C!OI79T. 

It  is  not  an  abuse  of  the  discretion  of  the 
trial  judge  for  him  to  permit  plaintiff's  counsel 
to  confer  privately  with  one  of  defendant's  wit- 
nesses before  entering  on  the  cross-examination 
of  such  witness. 

8.  Appsai.  — Review  — Estoppel  to  Aixbob 
Ebbob. 

Objections  to  evidence  elicited  by  plaintiff 
as  bdng  the  conclusions  of  the  witness  will 
not  be  ground  for  reversal,  where  the  same  line 
of  questioning  was  pursued  by  defendant 

SEid.  Note.— For  cases  in  point  see  Cent  Dig. 
.  8,  Appeal  and  Error,  if  3597-8590.] 

Error  to  Circuit  Court,  Adair  Counly ; '  Nat 
M.  Sbelton,  Judge. 

Action  by  Kate  B.  Klrby,  against  the  Man- 
ufacturers' Coal  &  Coke  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings  er- 
ror.  Affirmed. 

Percy  Werner,  for  plaintiff  In  error.  Hlg- 
bee  &  Mills,  for  defendant  in  error. 


ELLISON,  J.  The  defendant  is  a  coal  min- 
ing corporation,  who  bad  in  Its  employ  one 
Joseph  Klrby,  who,  while  engaged  in  Bucb 
employment,  was  killed  by  the  blasting  of 
coal  In  tbe  mtn&  The  plaintiff  is  bis  widow, 
and  brought  tbe  present  action  for  damages 
resulting  to  ber  on  account  of  bis  death.  Tbe 
Judgment  In  tbe  trial  court  was  In  ber  favor. 

Tbe  defendant  contends  that  tbe  action  can 
only  be  maintained  under  tbe  provisions  of 
article  2  of  chapter  133  of  tbe  miners'  statute 
of  1899  (Rev.  St  1899  [Ann.  St  1906,  p.  4082]) 
and  amendments  thereto.  It  furthermore  In- 
sists tbat  tbe  petition  la  based  on  tbe  statute. 
Tbe  trial  court  so  Interpreted  tbe  petition. 


We  will  tbertfore  consider  whether  a  case 
has  been  made  out  under  the  statute.    So  far 
as  is  necessary  to  state  tbe  case  as  respects 
our  conclusions,  coal  was  being  mined  tbrongb 
entries  or  entry  ways,  and  by  drilling  boles 
into  tbe  walls  of  coal  and  diarglng  tbem 
with  explosives   and   attaching  fuses.      Tb» 
case  shows  tbat  defendant's  servants  drilled 
and  charged  these  boles,  and  tbat  otber  serr- 
ants   (called   "shot  flrers")   exploded   tbem. 
Tbe  deceased  in  this  case  was  one  of  tbe  lat- 
ter class  of  servants.    The  mine  In  question 
was  worked  on  the  "room  and  pillar  plan.** 
and,  as  Is  provided  by  section  8823  of  tbe 
statute  (Rev.  St  1899  [Ann.  St  1906,  pu  40080 
bad  two  entry  ways.     These  ways  are   re- 
quired by  this  statute  to  be  run  parallel  "for 
tbe  egress  and  Ingress  of  tbe  air,"  and  "cross- 
cuts must  be  made  at  Intervals  not  ta  exceed        j 
60  feet  apart"    Tbe  entry  ways  In  question 
were  designated  as  No.  S  and  No.  6.    Tbe  last 
cross-cut  connecting  tbem  was  60  feet  back  of 
tbe  place  where  tbe  explosion  occurred,  and 
tbe  distance  between  tbe  two  entries  at  tbe 
former  point  was  about  26  feet    Instead  of 
being  run  parallel,  as  required  by  the  stat- 
ute, tbey  were  excavated  In  such  way  as  to 
approach  each  other  until,  at  tbe  point  of 
explosion,  tbey  were  only  about  7  feet  apart 
At  this  point  of  explosion,  about  60  feet  from 
tbe  last  cross-cut,  as  just  stated,  one  of  de- 
fendant's servants,  with  the  knowledge  and 
approval  of  the  pit  boss,  drilled  a  bole  and 
charged  it  with  explosive  and  fuse  for  tbe 
purpose  of  barlug  it  fired  by  the  sbot  flrer. 
This  bole  was  drilled  diagonally  Into  tbe  wall 
of  coal  for  several  feet,  and  ended  wltbln  less 
than  2  feet  from  the  wall  on  the  opposite 
side  In  entry  No.  6.    At  tbe  proper  time  the 
deceased,  who  was  shot  flrer  In  tbat  entry, 
came  along  and  lighted  tbe  fuse   of  tbat 
charge,  and  then,  for  safety,  quickly  made 
his  way  around  into  entry  No.  6  and  down 
to  about  opposite  tbe  point  where  he   bad 
lighted  tbe  fuse.     Tbe  explosion  blew  large 
quantities  of  coal  and  otber  substance  with 
great  force  out  into  entry  No.  6,  and  killed 
tbe  deceased.    It  was  shown  that.  If  the  en- 
try ways  had   been   run  parallel   from    tbe 
last  cross-cut,  tbat  is  to  say,  if  they  bad  not 
been  cut  out  bn  such  way  as  to  approach  each 
otber,  tbe  wall  dividing  tbem  would  bave 
been  so  thick  at  tbe  point  of  explosion  that 
entry  No.  6  would  not  have  felt  it  or  been  af- 
fected by  It,  and  hence  tbe  deceased  would 
bave  beoi  unbanned.    It  was  shown  tbat  the 
pit  boss  knew  the  entry  ways  had  approached 
too  close  together.    He  knew  that  tbe  wall 
or  pillar  dividing  tbem  was  not  more  than  7 
or  8  feet  thick,  where,  according  to  tbe  tes- 
timony of  tbe  miner  who  drilled  and  charged 
tbe   bole,   tbe   cross-cut   was   to   be   made. 
Aside  from  tbe  testimony  of  tbat  miner,  the 
pit  boss  necessarily  knew  that  a  cross-cut 
would  be  made  there  as  tbat  was  tbe  proper 
distance  from  tbe  last  one,  and  be  knew 
tbat  blasting  or  firing  would  be  done  at  that 
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point  Some  of  tbe  foregoins  statement  Is 
drawn  from  the  evidence  ottered  by  defend- 
ant; otber  parts  of  It  from  tbe  evidence  In 
bebalf  of  plaintiff  wblcb,  after  tbe  verdict, 
we  accept  as  tbe  fact  The  statute  provides 
(secUon  6820,  Bey.  St  1899  [Ann.  St  1906,  p. 
4096])  that  "for  any  Injury  to  persons  or 
property  occasioned  by  any  violation  of  this 
article  or  failure  to  comply  witb  any  of  its 
provlsiona,  a  right  of  action  shall  accrue  to 
the  party  Injured,"  etc.  We  have  already 
stated  that  by  the  terms  of  section  8823  tbe 
entries  should  be  run  parallel,  and  that  a 
cross-cut  connecthig  them  should  be  cut  every 
60  feet  It  Is  further  provided  (section  8826, 
Bev.  St  1899  [Ann.  St  1906,  p.  4099])  that 
"all  shots  prepared  by  the  miner  for  tbe  ex- 
traction of  coal  from  off  of  tbe  solid,  must 
be  so  placed,  drilled  and  charged,  that  the 
same,  when  fired,  shall  perform  safely  tbe 
duty  required  of  such  shots,"  etc.  The  ques- 
tion then  Is,  was  tbe  statute  violated  by  tbe 
defendant?  That  section  8828  was  violated 
there  Is  no  room  for  question.  So  we  think 
It  equally  clear  that  that  part  of  section  8826 
just  quoted  was  violated;  for  It  was  shown 
that  tbe  sitnatlon  and  surroundings  at  the 
point  In  question  made  it  manifestly  an  un- 
safe place  In  which  to  Insert  a  blast  or  shot 
of  explosive;  It  should  be  clear  to  any  one 
that  a  heavy  charge  of  powder  of  tbe  char- 
acter of  tbe  one  here  considered,  with  less 
tban  two  feet  of  coal  on  tbe  opposite  wall, 
would  blow  out  that  wall. 

Defendant  insists  tbat  tbe  violation  was 
not  by  it  and  makes  strong  objection  to  plain- 
tiff's Instruction  No.  1.  It  Involves  a  con- 
struction of  tbat  portion  of  section  8826  read- 
ing as  follows:  "And  all  shots  prepared  by 
tbe  miner  for  the  extraction  of  eoal  from 
off  of  tbe  solid,  must  be  so  placed,  drilled  and 
charged,  tbat  tbe  same,  when'flred,  shall  per- 
form safely  the  duty  required  of  such  shots," 
etc  The  instruction  asserted  that  this  stat- 
ute devolved  such  duty  on  the  operator  of  the 
mine.  Defendant  Insists  tbat  it  Is  a  duty 
Imposed  upon  the  miner,  who  is  a  fellow  serv- 
ant with  tbe  firer,  and,  if  not  performed  by 
the  miner,  it  is  tbe  neglect  of  a  fellow  serv- 
ant for  whldi  no  liability  attaches.  Tbe 
statute  does  not  in  terms  state  upon  whom 
the  duty  Is  enjoined.  It  simply  says  certain 
qteciflc  things  must  t>e  done  without  In 
terms,  saying  who  shall  do  them.  But  evi- 
dently Its  directions  are  addi^essed  to  tbe 
miner,  tor  they  concern  things  which,  neces- 
sarily, tbe  miner  must  do.  Therefore,  in  an 
action  by  a  fellow  servant  of  such  miner,  tbe 
neglect  of  tbe  miner  Is  the  neglect  of  a  fel- 
low servant  and  the  master  cannot  be  held. 
But  of  course,  if  tbe  action  were  by  a  stran- 
ger, the  neglect  of  the  miner  would  be  that 
of  the  master.  Notwithstanding  tbe  construc- 
tion we  thus  place  tipon  this  i>art  of  tbe  stat- 
ute, yet  we  believe  that  In  view  of  undis- 
puted facts,  tbe  instruction  was  not  improper. 
Though  we  have  already  stated  it  in  sub- 
stance, its  Importance  justifies  us  In  repeat* 


ing  tbat  tbe  face  of  tbe  case  discloses  that 
defendant's  pit  boss,  whom  we  must  look  up- 
on as  tbe  defendant  itself,  knew  that  the  en- 
tries were  so  far  from  being  parallel  as  to 
leave  the  wall  dividing  them  at  this  point  but 
7  or  8  feet  in  thickness — a  space  be  knew  to 
be  too  thin.  He  knew  that  a  cross-cut  must 
be  made  at  this  point  and  that  shots  or 
charges  of  explosives  would  be  inserted  in 
holes  to  be  drilled  In  tbe  wall.  He  knew,  of 
course,  that  it  was  plaintiff's  duty  to  fire  the 
shots.  The  placing  of  a  shot  in  such  thin 
wall  where  it  could  not  in  the  language  of 
the  statute,  "perform  safely  the  duty  requir- 
ed," being  done  with  his  knowledge  and  con- 
sent was  bis  negligence.  But  still  it  may 
be  said  tbat  It  oould  be  conceded  to  be  tbe 
negligence  of  the  pit  boss,  that  is,  the  opet^ 
ator  of  the  mine,  yet  it  was  not  statutory  neg- 
ligence, since  the  statute,  as  we  have  just 
said,  was  not  addressed  to  the  operator,  and 
the  action,  being  on  the  statute,  ought  to  falL 
But  If  tbe  negligence  in  placing  the  shot  is 
the  direct  or  Immediate  act  of  the  operator, 
then  the  statute  applies  to  him,  for  the  stat- 
ute was  Intended  to  apply  to  whoever  was 
directly  responsible  for  placing  the  shot  If 
the  master  himself  with  his  own  hands  was 
to  drill  tbe  hole  and  insert  tbe  charge  or 
shot  surely  the  statute  would  apply  to  him, 
for  be  would  l>e  tbe  miner  In  that  Instance 
for  all  practical  purposes.  When  this  work 
was  being  prosecuted,  before  and  at  the  time 
of  tbe  death  of  deceased,  it  was  under  the 
order  and  direction  of  the  pit  t>os8.  Though 
he  knew  that  shots  would  be  placed  In  the 
thin  wall  to  be  fired,  yet  be  directed  tbe 
work  to  proceed.  This  was  tantamount  to 
placing  the  charge  in  the  wall  with  bis  own 
hands,  and  be  thereby  came  within  the  terms 
of  the  statute  as  addressed  to  tbe  miner. 

Bu^  as  already  intimated,  defendant  in- 
sists tbat  deceased  was  guilty  of  contribu- 
tory negligence  under  the  terms  of  the  stat- 
ute Itself.  Section  8826,  after  reading  as 
quoted  above,  proceeds:  "But  if  the  shot 
flrers  find  or  discover  that  a  drill  hole  is 
gripping  too  much  or  that  it  is  drilled  too 
much  into  [what  tbe  miners  term]  'the  tight' 
and  as  may  in  the  judgment  of  the  shot  flrers, 
prove  a  windy,  blown  out  or  otherwise  dan- 
gerous shot  said  shot  flrers  shall  there  and 
then  condemn  such .  shot  as  too  dangerous 
to  fire  and  pass  tbe  same  without  firing  it 
It  shall  also  t>e  the  duty  of  tbe  shot  flrers 
to  notify  tbe  mine  foreman  as  soon  as 
practicable,  when  a  shot  is  condemned."  In 
our  opinion  tbat  statute  does  not  throw  upon 
the  shot  firer  the  entire  responsibility  for  tbe 
safety  of  a  charge  or  shot  as  defendant  in- 
sists. It  was  not  intended  to  absolve  tbe 
mine  owner  from  tbe  care  and  liability  im- 
posed upon  him  by  tbe  statute,  even  as 
against  tbe  shot  firer  himself.  These  were 
imposed  for  the  protection  of  the  firer  as 
well  as  his  fellow  miners.  It  would  be  a 
harsh  view  of  tbe  object  of  the  statute  to 
say  that  It  meant  tbe  mine  owuer  might  be 
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negligent  with  Impnnlty,  and  that  It  was  tbe 
duty  of  tbe  flrer  to  seek  for  and  discover 
sucb  negligence  and  condemn  and  report  It 
It  is  true  that  the  statute  makes  It  the  duty 
of  the  shot  flrer  to  refuse  to  fire  the  shot, 
If  he  "finds  or  discovers"  It  to  be  Improper 
as  described  by  the  statute.  But  that  Is  a 
command  or  direction  to  him  which  only 
Imposes  upon  blm  the  diligence,  watchful- 
ness, and  caution  which  woold  be  exercised 
by  an  ordinarily  prudent  man  i)erformlng 
such  dangerous  service.  If  be  is  thus  alert 
In  the  performance  of  bis  duty,  and  yet  does 
not  discover  the  negligence  of  the  mine  own- 
er, the  statute  does  not  deprive  him  of  his 
action.  In  the  performance  of  this  duty  the 
shot  flrer  Is  not  compelled  to  assume  that  tbe 
master  has  violated  the  law  or  neglected 
known  obligations.  This  was  the  view  taken 
by  the  trial  court,  as  is  evidenced  by  the 
instructions  given  for  plalntifT  and  those  re- 
fused for  defendant.  In  other  respects  the 
facts  were  not  such  as  to  have  Justified  the 
court  in  declaring  deceased  guilty  of  negli- 
gence, as  a  matter  of  law.  In  his  situation 
he  may  well  have  failed  to  observe  that  the 
wail  between  the  two  entries  had  been  al- 
lowed to  grow  dangerously  thin  or  narrow. 
He  worked  with  only  a  miner's  small  lamp 
attached  to  his  cap.  It  was  not  his  duty 
to  aid  In  the  running  of  the  entries,  nor  to 
direct  their  course;  and  while  section  882S 
in  directing  that  the  entries  should  be  run 
parallel  was  for  the  purpose  of  proi>er  ven- 
tilation, and  so  the  Jury  was  instructed,  yet, 
in  Judging  of  the  safety  of  tbe  shot,  de- 
ceased could  well  rely  upon  defendant's  law- 
ful performance  of  its  duties,  which,  if  sub- 
stantially performed  in  this  instance,  wonld 
have  left  tbe  wall  between  the  two  entries 
so  thick  that  no  possible  danger  would  have 
existed  In  firing  the  shot  which  killed  de- 
ceased. That  the  case^  as  a  whole,  made 
the  question  of  contributory  negligence  one 
for  the  Jury,  we  entertain  no  doubt  It  wan 
not  such  a  case  on  tbe  evidence  as  would 
have  Justified  the  court  in  declaring  that 
there  was  oontrlbntory  negligence  as  a  mat- 
ter of  law. 

In  view  of  tbe  ground  upon  which  plaintiff 
places  her  case,  and  the  evidence  relied  upon 
to  support  it,  there  is  no  room  for  applica- 
tion of  tbe  doctrine  of  aasnmption  of  risk. 
The  case  proven  la  one  of  negligence  on  tbe 
part  of  the  master,  and  the  only  defense  ap- 
plicable is  that  of  contributory  negligence. 
A  servant  may  be  guilty  of  contributory  neg- 
ligence in  performing  service  with  knowledge 
of  the  master's  negligence,  but  in  that  case 
tbe  principle  of  law  as  to  assuming  tbe  risk 
does  not  apply,  '^he  servant  never  assumes 
tbe  risk  of  the  master's  negligence."  Curtis 
V.  McNair,  173  Mo.  270,  73  S.  W.  167; 
Bailey's  Personal  Injuries,  S  463.  He  as- 
sumes the  risks  that  are  "ordinarily  and  nec- 
essarily incident  to  tlie  business,  but,  on  the 
other  band,  he  does  not  assume  and  agree 
to  bear  all  the  extraordinary   and  unusual 


risks  that  might  be  caused  by  tbe  misconduct 
and  negligence  of  the  master."  Chambers  v. 
Chester,.  172  Mo.  461,  483,  72  S.  W.  904; 
Eureka  Coai  Co.  v.  Wells,  29  Ind.  App.  1,  61 
N.  E.  236,  94  Am.  St  R^.  259. 

Defendant  says  that,  tbough  the  statute 
was  violated,  yet  no  recovery  can  be  bad 
for  the  "violation  of  a  statute  on  account  of 
an  injury  not  intended  to  be  prevented  by 
the  enactment  of  the  statute."  Tbe  point 
Is  made  to  bear  upon  section  8823,  directing 
that  entries  shall  be  nm  parallel  for  the 
purpose  of  ventilation ;  and  as  the  death  in 
this  case  was  not  occasioned  by  any  lack  of 
proper  ventilation,  no  recovery  can  be  had 
for  a  violation  of  that  statute.  But,  in  our 
view,  the  action  Is  not  based  on  a  violation 
of  that  statute.  The  action  is  grounded  on 
the  fact  that  the  shot  was  pat  in  a  wall 
which  was  unsafe  tor  such  shot,  and  was 
made  unsafe  by  not  parallelling  the  entries 
as  provided  by  tbe  statute^  Bo,  tbough  tbe 
unsafe  place  was  made  by  a  failure  to  ob- 
serve the  law  as  to  entries,  it  was  placing 
the  shot  in  such  unsafe  place,  where  it  could 
not  "perform  safely  the  duty  required  of 
such  shots,"  that  was  tbe  cause  of  tbe 
death. 

After  defendant  bad  concluded  the  ex- 
amination in  chief  of  one  of  its  witnesses, 
counsel  for  plaintiff  was  permitted  by  the 
court  to  confer  privately  with  the  witness 
before  beginning  the  cross-examination. 
While  this  was  somewhat  out  of  tbe  ordi- 
nary course,  yet  we  most  concede  that  it  was 
not  necessarily  an  improper  thing  to  do. 
Aitd,  Bhice  it  was  permitted  by  tbe  trial 
court  we  know  that  In  his  Judgment  tbe  cIt- 
cnmstances  were  such  as  to  Justify  it  It 
was  not  a  case  of  abuse  of  that  discretion 
which  must  be  alk)wed  to  courts  in  direct- 
ing the  course -of  trials.  We  do  not  regard 
objections  to  evidence  in  plaintiff's  behalf 
on  the  ground  as  being  mere  conclusions  of 
witnesses  as  meritorioos.  Besides,  the  same 
line  of  questioning  was  indulged  in  by  de- 
fendant There  is  nothing  in  these  objec- 
tions to  Justify  a  reversal  of  the  cause. 

What  we  have  written  disposes  of  the 
principal  objections  made  to  the  trial.  We 
have  examined  other  points  made,  and  do 
not  find  that  they  are  of  sufficient  moment 
to  reverse  tbe  Judgment,  and  it  is  ther^ore 
affirmed.    All  concur. 


JACOBS  ▼.  CITY  OF  ST.  JOSEPH. 

(Kansas  City  Court  of  Anpeals.    MiasoorL 
Jan.  6,  19(&) 

1.  MuNiciPAi.   CospoBATioRs  —  DmrBcnvi 
Sidewalks — Injubies— Notice. 

Rev.  St.  1899,  i  6724  [Ann.  St  1906,  i>. 
2909],  requires  notice  of  claims  for  injuries  on 
defective  sidewalka  to  the  mayor  of  cities  of 
the  second  class,  stating  the  place  where,  the 
time  when,  sach  injory  was  received,  and  the 
character  and  circumstances  of  the  injury.  Held, 
that  a  notice  reciting  that  plaintiff  fell  and  sus- 
tained great  injaries  on  a  broken  board  in  a 


Digitized  by 


Google 


aio.) 


WESTERN  COMMERCIAL  TRAVELERS'  ABS'N  t.  TENNENT. 


1073 


sidewalk  at  a  specified  time  and  i)Iace  was  fh- 
taliy  defective  for  failure  to  describe  the  diar- 
acter  of  plaintiff's  injnries. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  36,  Municipal  Corporations,  S$  1696-1707.] 

2.  Same— Dmtwtivb  Notice— Action  —  Psti- 

TION. 

Under  Rev.  St  1890,  i  6724  [Ann.  St 
1006,  p.  2809],  requiring  sworn  notice  of  injury 
on  a  defective  dtr  sidewalk  to  be  made  to  the 
mayor  as  a  condition  precedent  to  the  injured 
party's  right  to  maintain  an  action  therefore, 
where  the  notice  served  was  insufficient,  it  was 
not  cured  by  an  unsworn  petition,  in  an  action 
brought  against  the  city  fbr  the  injuries,  which' 
contained  the  matters  omitted  from  the  notice, 
and  was  filed  within  the  time  plaintiff  was  re- 
quired to  serve  such  notice. 

Appeal  from  Clrcalt  Court,  Buchanan  Coun- 
ty;  A.  M.  Woodson,  Judge. 

Action  by  Julia  Jacobs  against  the  city  of 
St  Joseph.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

See  102  S.  W.  988. 

James  M.  Wilson  and  O.  L.  Zwick,  for  ap- 
pellant Chas.  C.  Crow  and  James  M.  Mytton, 
tor  resirandent 

ELLISON,  J.  This  Is  an  action  for  person- 
al injuries,  alleged  to  have  been  received  by 
plaintiff  on  account  of  a  fall  on  one  of  de- 
fendant's sidewallcs.  Defendant  is  a  city  of 
tbe  second  class.  The  Judgment  was  for 
plaintiff. 

Persons  bavlng  claims  against  cities  of  tbe 
second  class  arising  on  acconnt  of  Injuries 
received  on  defective  sidewalks, .  etc.,  are 
required  as  a  condition  precedent  to  main- 
taining an  action  therefor  to  notify  the 
mayor  In  writing  within  60  days  of  the  occur- 
rence, "stating  the  place  where,  the  time 
when,  such  injury  was  received,  and  tbe  char- 
acter and  circumstances  of  tbe  Injnry,  and 
that  the  person  so  injured  will  claim  damages 
therefore."  Section  5724,  Rev.  St  1899  [Ann. 
St  1906,  p.  2909].  The  notice  given  In  this 
case  was  sworn  to,  and  is  as  follows :  "Julia 
Jacobs,  of  lawful  age,  being  first  sworn, 
states  that  on  tbe  3d  day  of  October,  1903,  in 
the  city  of  St  Joseph,  Mo.,  on  Twentieth 
street,  between  Sacramento  street  and  Mit- 
chell avenue,  and  while  walking  along  the 
sidewalk  in  front  of  tbe  residence  and  prop- 
erty of  Charles  Lang,  at  said  time  and  place, 
she  fell  and  was  injured  on  account  of  a  loose 
and  broken  board  In  said  sidewalk,  on  ac- 
count of  which  she  sustained  great  injuries. 
Affiant  further  states  that  she  will  claim 
damages  from  the  city  of  St  Joseph,  Mo.,  on 
account  of  same."  The  notice  was  insuffi- 
cient. In  that  it  failed  to  state.  In  any  way, 
the  character  of  plalntlfTs  Injuries.  On  the 
necessity  and  general  requisites  of  snch  no- 
tices we  refer  to  Reno  v.  St  Joseph,  169  Mo. 
642,  70  8.  W.  123,  George  v.  St  Joseph,  97 
Mo.  Aw>.  56,  71  8.  W.  110,  Bumette  v.  St 
Joseph,  112  Mo.  App.  668,  87  8.  W.  589,  and 
Strange  t.  St  Joseph,  112  Mo.  App.  629,  87 
8.  W.Z 

Tbe  statute  requires  the  notice  to  be  serv- 
ed within  60  days  of  the  occurrence.  Since 
106S.W.-e8 


an  action  might  be  brought  at  any  time  with- 
in the  period  of  limitations,  tbe  object  of 
the  statute  is  to  give  the  city  opportunity  to 
Investigate  the  case  while  conditions  are 
fresl),  and  thus  protect  itself  against  actions 
which  may  be  brought  long  after  tbe  occur- 
rence. Harris  v.  Newbury,  128  Mass.  321.  In 
this  case  the  action  was  begun  within  tbe  60 
days,  and  the  petition  stated  tbe  time  and 
place,  together  with  the  character  and  cir- 
cumstances, of  the  injury.  Plaintiff  makes 
the  point  tiiat  thereby  the  ci^  had  all  tbe 
notice  required  or  contemplated  by  the  law. 
It  is  frequently  said  in  the  cases  on  the  sut>- 
Ject  that  a  notice  is  a  condition  precedent  to 
bringing  the  suit  But  our  statute  does  not 
say  that  a  notice  must  be  given  before  bring- 
ing the  suit  It  reads  ttiat  "no  IcUon  shall 
be  maintained  against  a  city  *  •  •  un- 
less notice  shall  first  Iiave  been  given,"  eta 
To  bring  an  action,  and  to  maintain  an  ac- 
tion, are  not  necessarily  the  same  thing.  One 
may  bring  an  action,  and  yet  from  reasons 
disconnected  from  tils  right  to  bring  It  be 
may  fail  to  maintain  It 

But  we  need  not  and  do  not  make  decision 
of  this  point  since  our  statute  requires  the 
notice  to  be  sworn  to,  and  the  petition  is  not 
verified.  So  U  it  should  be  proper  to  bold 
that  a  petition  could  operate  as  a  notice,  it 
should  of  course  fill  all  the  requirements  of  a 
notice.  The  case  must  therefore  fail,  and  the 
Judgment  be  reversed.    All  concur. 


WESTERN    COMMERCIAL    TRAVEIiERS* 

ASS'N  V.  TENNENT. 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 
17,  1907.    Rehearing  Denied  Jan.  7,  1908.) 

1.  iKSUBAnCE    —    "Fbatkenal    Benepiciabt 
Associations"— Nature  and  Status. 

An  insurance  association  which  has  no  lodge 
system,  ritualistic  form  of  work,  or  representa- 
tive form  of  government  is  not  within  Rev.  St. 
1899,  8  1408  [Ann.  St  1906,  p.  1111],  defining 
a  fraternal  beneficiary  association  as  a  corpora- 
tion, society^  or  voluntary  association  for  the 
benefit  of  its  members  and  their  Iwneficiaries, 
and  having  a  lodge  system,  with  ritualistic  form 
of  work,  and  a  representative  form  of  govern- 
ment 

[E5d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  g§  1824-1826. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2942-2943.] 

2.  Same— Statotobt  Peovision. 

An  amendment  adopted  in  1901  (Laws  1901, 
p.  96)  to  Rev.  St  1899,  S  1423  [Ann.  St  1906, 
p.  1118],  part  of  the  act  of  1897  (page  132)  re- 
lating to  fraternal  lieneficiary  associations,  pro- 
viding that  associations  of  commercial  travelers 
incorporated  as  fraternal  i>enefit  association!! 
shall  he  subject  to  the  provisions  of  the  act,  does 
not  bring  within  its  provisions  a  commercial 
travelers'  association  organized  in  1878  witliout 
a  lodge  system  or  representative  form  of  gov- 
ernment which  never  amended  its  charter,  or 
otherwise  took  advantage  of  Rev.  St.  1899,  S 
1409  [Ann.  St  1906,  p,  1113],  authorizing  as- 
sociations previously  or^nized  to  do  business 
under  the  act  on  complying  with  its  provisions, 
nor  made  reports  to  the  state  superintendent  of 
insurance,  as  required  by  section  1411  [Ann.  St. 
1906,  p.  1114]. 
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8.  Saicx. 

A  commercial  trarelera'  association  organ- 
iMd  In  1878  which  did  not  comply  with  the  act 
of  1897  (Laws  1897,  p.  132),  relatinK  to  frater- 
nal beneficiary  associations,  did  not  thereby  for- 
feit its  charter  or  become  an  old-line  Insurance 
company,  bnt  is  a  mntnal  benefit  association  do- 
ing Dosiness  on  the  assessment  plan,  and  con- 
fined in  the  issuance  of  certificates  of  insurance 
to  classes  named  in  the  ctiarter. 
4.  Same— Bkkeficiabieb— Pbotisiors  ot  Con- 
BTiTUTioK  OF  Association. 

The  mother  of  a  member  of  a  mutnal  bene- 
fit association  not  living  with  insured,  bnt  with 
her  husband,  ah  able-bodied  man  67  years  old, 
who  had  recently  failed  in  business,  was  not  a 
mpmber  of  insured's  family  nor  a  dependent  on 
him  because  of  gifts  amounting  to  $200  within 
a  few  months  before  her  death,  and  hence  was 
not  entitled  to  a  benefit  under  a  provision  of 
the  association  charter  and  of  ILaws  1879,  p.  65, 
restricting  the  beneficiaries  to  the  families,  wid- 
ows, or  othSr  dependents  of  members. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  28,  Insurance,  {  1935.] 

6.  Same— Failtibk  of  Benefigiabies. 

Under  a  provision  of  a  mutnal  benefit  as- 
sociation constitution  that,  if  all  tieneficiaries 
designated  in  a  certificate  die,  the  benefit  shall 
be  paid  to  the  heirs  of  the  member,  and  under 
the  statute  of  distributions,  where  a  memlier 
canceled  a  valid  designation  of  beneficiary  and 
made  an  invalid  one,  his  heirs  were  entitled  to 
the  benefit, 

(Ed.  Note. — ^For  cases  in  point,  see  CSent.  Dig. 
vol.  28,  Insurance,  {{  1942-1915.1 

6.  Appeal— Recobd  —  Qdestions  Pbesented 

—Excluded  Evidence. 

Where  the  record  fails  to  show  what  ex- 
cluded testimony  would  have  been,  the  appellate 
court  cannot  determine  whether  it  was  relevant, 
or  whether  its  exclusion  was  prejudicial. 

[lid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  2905-2909.] 

Appeal  from  St  Lonis  Clrcolt  Conrt;  Dan- 
iel 6.  Taylor,  Judge. 

Bill  of  Interpleader  by  tlie  Western  Com- 
mercial Travelers'  Association  against  Louisa 
H.  Tennent  and  others.  From  a  judgment  in 
favor  of  Cbrlstlna  May  Tennent  and  another, 
Louisa  H.  Tennent  appeals.    Affirmed. 

Johnson  &  Richards,  for  Louisa  H.  Tennent 
and  Cbrlstlna  May  Tennent.  John  V.  Denvlr, 
Jr.,  for  the  Western  Commercial  Travelera' 
Association. 

BLAND,  P.  J.  The  Western  Commercial 
Travelers'  Association  la  an  Insurance  cor- 
poration. Section  1,  art.  2,  of  its  charter,  is 
as  follows:  "Tbe  objects  of  this  association 
are :  (1)  To  obtain  as  its  active  and  lionorary 
members  a  large  number  of  white  male  per- 
sons, (a)  of  good  moral  character,  (b)  of  good 
health,  (c)  who  are  not  under  21  nor  over 
45  years  of  age,  (d)  who  are  traveling  sales- 
men ;  (e)  salesmen  (or  clerks  in  wholesale  or 
manufacturing  bouses);  or  (f)  buyers  or 
salesmen  for  proprietors,  copartners  or  cor- 
porations engaged  in  a  legitimate  mercantile 
manufacturing  or  commercial  business,  and 
who  are  proprietors,  copartners,  officers,  di- 
rectors or  stockholders  of  corporations  en- 
gaged In  such  business;  (2)  adopt,  maintain 
and  execute  such  plans  as  shall  tend  to  tbe 
mutual  benefit  and  protection  of  its  mem- 


bers; (3)  levy  and  collect  assessments  from 
Its  active  members  for  such  sums  as  may  be 
necessaiT  to  provide  a  death  loss  fund  for 
the  sole  purpose  of  the  relief  and  aid  of  fami- 
lies, widows  and  orphans  and  other  depend- 
ents of  its  deceased  members;  and  (4)  levy 
and  collect  from  its  members  sudi  sums  as 
may  be  provided  In  Its  constitution  and  by- 
laws for  the  payment  of  its  necessary  ex- 
penses and  the  promotion  of  its  objects."  On 
May  6,  1894,  John  H.  Tennent,  Jr.,  became  a 
member  of  the  assgclatlon,  and  it  issued  to 
bim  a  membership  certificate  or  policy  of  in- 
surance for  $4,000,  payable  at  his  death  to  his 
mother,  Louisa  H.  Tennent  On  February  8, 
1896,  Tennent  surrendered  the  original  cer- 
tificate and  took  a  new  one,  in  which  his 
wife,  Christina  May  Tennent  was  designated 
as  beneficiary.  On  May  15,  1906,  Tennent 
again  changed  the  beneficiary,  and  a  new  cer- 
tificate was  Issued  to  him  In  which  Louisa  H. 
Tennent  his  mother,  was  designated  as  bene- 
flciar}-.  On  May  28, 1006,  Tennent  died.  Aft- 
er proofs  of  loss  were  furnished  the  asso- 
ciation, Louisa  H.  Tennent  and  Christina 
May  Tennent  and  John  H.  Tennent,  a  minor 
son  of  tbe  deceased  and  Christina  May  Ten- 
nent, laid  claim  to  the  benefit  fund,  where- 
upon the  association  filed  its  bill  of  Inter- 
pleader In  the  St  Louis  circuit  court,  paid  tbe 
fond  Into  court,  and  asked  that  the  claimants 
be  required  to  Interplead  therefor.  Tb^ 
were  ordered  to  Interplead,  a  goardian  ad 
litem  was*appoInted  for  John  H.  Tennent  Jr., 
and  each  of  the  claimants  filed  a  separate 
iuterplea.  Issues  were  raised  on  these  Inter- 
pleas  by  answers  filed  thereto.  These  Issues 
were  submitted  to  tbe  court,  who,  after  hear- 
ing the  evidence,  on  the  written  request  of 
Louisa  H.  Tennent,  made  a  finding  of  the 
facts  and  rendered  judgment  in  favor  of 
Christina  May  Tennent  and  John  H.  Tennent 
Jr.,  awarding  to  each  one-half  tbe  fund,  less 
certain  costs  which  had  been  allowed  by  the 
court  to  the  association.  Both  Louisa  H. 
Tennent  and  John  H.  Tennent,  Jr.,  appealed 
from  this  Judgment 

The  contention  of  Louisa  H.  Tennent  Is 
that  tbe  association  is  a  fraternal  beneficiary 
society,  and  that  she,  being  a  blood  relative 
of  the  deceased  member,  is  competent  to  take 
tbe  fund  as  beneficiary,  under  the  provisions 
of  section  1408,  Rev.  St  1899  [Ann.  St  1906, 
p.  1111].  She  also  contends  that  she  is  en- 
titled to  the  fund  by  reason  of  the  fact  that 
she  was  a  member  of  the  family  of  the  de- 
ceased member,  and  a  dependent  upon  him. 
The  other  Interpleaders  contend  that  the  as- 
sociation is  not  a  fraternal  beneficiary  so- 
ciety ;  that  Louisa  H.  Tennent  was  not  a  de- 
pendent upon  the  insured,  was  not  a  member 
of  bis  family,  and  Is  not  entitled  to  the  fund 
by  reason  of  being  a  blood  relative  of  the  de- 
ceased member,  for  the  reason  that  blood 
relatives  are  not  named  as  beneficiaries  In 
tbe  charter  of  the  association.  A  fraternal 
beneficiary  association,  as  defined  by  tbe  stat- 
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ute  (section  1408,  Rev.  St  1899  [Ann.  St  1906, 
p.  1111])  1b  a  "corporation,  society  or  toIqu- 
tary  asaoclation,  formed  or  organized  and 
carried  on  for  tbe  sole  benefit  of  its  membera 
and  tbeir  benefldarlea,  and  •  •  •  sbaU 
have  a  lodge  ayBtem,  wltb  rltnalistic  form  of 
work  and  a  representative  form  of  govem- 
ment"  etc.  TTie  association  does  not  fill  tbe 
measure  of  tbls  definition,  for  the  reason  It 
bas  no  lodge  system,  wltb  ritualistic  form  of 
work,  nor  bas  It  a  representative  form  of 
government  In  Weeterman  v.  Supreme 
Lodge  K.  of  P.,  196  Mo.,  loe  dt  701,  94  S. 
W.  477,  6  U  E.  A.  (N.  S.)  1114,  tbe  court 
said:  "It  Is  only  essential  to  constitute  the 
defendant  a  fraternal  benefldaiy  association 
tbat  It  be  organized  for  the  benefit  of  its 
members,  and  not  for  gain  or  profit  It  moat 
have  a  representatlvtt  form  of  government 
and  ritualistic  form  of  work."  See,  also, 
Baltzell  V.  Modern  Woodmen,  98  Mo.  App. 
153,  71  8.  W.  1071.  Tbe  association  was  In- 
corporated  July  16, 1878,  under  the  then  laws 
of  this  state,  relating  to  benevolent  associa- 
tions, and  has  not  since  amended  its  charter, 
or  otherwise  taken  advantage  of  section  1409, 
Rev.  St  1899  [Ann.  St  1906,  p.  1113],  to  bring 
Itself  under  the  act  of  1897 ;  nor  bas  it  made 
reports  to  the  state  superintendent  of  insur- 
ance, under  tbe  provisions  of  section  1411, 
Rev.  St  1899  [Ann.  St  1906,  p.  1114],  nor  do 
we  think  it  is  brought  under  the  provisions 
of  said  act  by  tbe  amendment  of  1901  (Ijaws 
1901,  p.  96)  of  section  1423,  Rev.  St  1899 
[Ann.  St  1906,  p.  1119],  which  originally  read 
as  follows:  "This  act  shall  not  apply  to  or 
affect  grand  or  subordinate  lodges  of  Ma- 
sons, Odd  Fellows  or  similar  orders  paying 
only  sick  disability  or  funeral  benefits,  or  any 
association  not  working  on  tbe  lodge  system 
which  limits  its  certificate  holders  or  member- 
ship to  a  particular  dass,  or  to  the  employes 
of  a  particular  town  or  city,  designated  firm, 
business  house  or  corporation."  The  amend- 
ment of  1901  added  the  following  to  the  above 
section :  "Provided  that  assodattons  of  com- 
merdal  travelers  and  those  employing  com- 
mercial travelers  Incorporated  as  fraternal 
benefit  associations  or  sodetles  shall  in  all 
respects  be  subject  to  the  provisions  of  this 
act"  The  purpose  of  the  amendment  was 
not  to  legislate  tbis  class  of  aasodations  who 
had  no  lodge  system,  wltb  ritualistic  form 
of  work,  and  representative  form  of  govern- 
ment bodily  Into  fraternal  beneficiary  as- 
sociations, but  was  to  take  them  out  of  tbe 
class  of  fraternal  benefit  associations  whose 
membership  is  composed  of  persons  following 
a  particular  avocation,  and  segregate  them 
from  tbat  class  of  benefit  associations  whose 
membership  is  confined  to  members  of  a  des- 
ignated secret  order,  so  as  to  enable  benefit 
associations  composed  of  commerdal  travel- 
ers to  avail  themselves  of  the  benefits  of  tbe 
act  by  providing  for  a  lodge  system,  with 
ritualistic  form  of  work  and  a  representative 
form  of  government,  and  by  making  annual 


reports  to  the  state  superintendent  of  tbe  In- 
surance department  The  evidence  is  tbat  the 
association  bas  no  lodge  system  nor  a  repre- 
sentative form  of  government  and  has  never 
made  a  report  to  tbe  state  superintendent  of 
insurance;  hence,  it  cannot  be  classed  as  a 
fraternal  beneficiary  association  under  the 
act  of  1897.  But  the  failure  of  the  associa- 
tion to  comply  with  tbe  Laws  of  1897  does 
not  ipso  facto  forfeit  its  charter  nor  convert 
It  into  an  old-line  Insurance  company.  Kern 
V.  Legion  of  Honor,  167  Mo.  471,  67  S.  W.  252 ; 
Baltzell  V.  Modem  Woodmen,  supra.  It  is 
a  mutual  benefit  association,  doing  business 
on  tbe  assessment  plan,  and  Is  confined  in  the 
Issuance  of  certificates  of  insurance  to  the 
dass  of  beneficiaries  named  in  its  charter. 
McDonald  v.  Life  Ass'n,  1S4  Mo.  618,  65  S. 
W.  999;  Grand  Lodge  v.  McKlnstry,"  67  Mo. 
App.  86;  Dennis  v.  Modern  Brotherhood  of 
America,  119  Mo.  App.  214,  95  S.  W.  967. 
The  act  under  which  the  association  was  in- 
corporated (Laws  1879,  p.  65)  restricted  tbe 
beneficiaries  of  such  societies  to  the  families, 
widows,  orphans,  or  other  dependents  of 
members.  This  provision  was  copied  into 
the  charter  of  the  association  (artide  2,  {  1); 
hence,  to  entitle  Louisa  H.  Tennent  to  the 
fund,  she  must  come  within  one  of  these 
classes,  and  she  comes  within  the  classes 
named  If  she  was  a  member  of  John  H.  Ten- 
nent's,  Jr.,  family  or  was  dependent  upon  him- 
In  respect  to  the  relations  which  existed  about 
the  time  Louisa  H.  Tennent  was  designated 
as  beneficiary  and  until  bis  death  between 
John  H.  Tennent  Jr^^  and  his  mother  and 
wife,  the  learned  trial  judge  made  the  follow- 
ing finding  of  facts:  "That  said  Christina 
May  Tennent  and  John  H.  Tennent  Jr.,  lived 
together  as  man  and  wife  continuously  and 
In  the  same  dwelling  house  until  February, 
1900.  That  some  time  in  February,  1006, 
John  H.  Tennent  Jr.,  left  his  then  residence 
in  the  city  of  St  Louis  on  a  business  trip,  in- 
tending to  return  to  his  said  home.  Tbat  at 
said  time  and  up  to  the  date  of  bis  death 
his  occupation  was  that  of  a  traveling  sales- 
man. That  from  and  after  tbe  time  of  leav- 
ing bis  home  until  the  day  of  bis  death  he 
contributed  nothing  to  the  support  of  his 
wife  and  child,  and  at  the  time  of  leaving 
left  them  in  destitute  circumstances.  That  his 
wife  and  child  continued  |to  live  In  the  house 
in  which  they  Iiad  lived  wltb  him  from  tbe 
date  of  his  departure  in  February,,.1906,  un- 
til some  time  In  March,  1906,  at  which  time 
she  removed  to  the  residence,  in  the  city  of 
St.  Louis,  of  her  brother,  and  from  tbat  day 
until  after  the  death  of  her  husband  she  con- 
tinued to  reside  in  the  dty  of  St  Louis,  de- 
pendent upon  tbe  bounty  of  her  said  brother. 
That  said  John  H.  Tennent  Jr.,  never  at  any 
time  called  at  the  bouse  at  which  he  bad 
lived  wltb  his  wife  and  child.  That  he  never 
after  the  date  of  his  leaving  In  February  saw 
bis  wife  or  was  seen  by  her.  Tbat  the  said 
Christina  May  Tennent  some  time  in  ASarcb 
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expressed  her  tmwlllingness  to  (nrther  live 
with  the  said  John  H.  Tennent,  Jr.,  under  the 
then  existing  (Mnditlons.  That  at  that  time 
the  said  Cbrlgtina  May  Tennent  was,  and  she 
to  DOW,  without  means  of  support  except  as 
she  enjoys  the  bounty  of  her  relatives — her 
brother.  That  between  the  date  of  his  leav- 
ing his  home  In  February  and  the  date  of  his 
death  John  H.  Tennent,  Jr.,  requested  his 
wife  by  letter  to  lire  with  him  In  Texas,  but 
that  be  did  not  at  any  time  send  her  any 
money,  or  provide  the  means  of  transporta- 
tion. That  during  the  months  of  March, 
April,  and  May  said  John  H.  Tennent  gave 
or  sent  to  his  said  mother,  Louisa  H.  Ten- 
nent sums  of  money  aggregating  over  $200 
(or  her  support.  That  the  husband  of  Louisa 
H.  Tennent  Is  living,  of  the  age  of  about  67 
years,  and  is  able-bodied,  his  age  considered, 
and  that  between  February,  1906,  and  the 
date  of  the  death  of  John  H.  Tennent,  Jr., 
the  said  husband  of  Louisa  H.  Tennent  was 
without  employment  or  occupation  and  with- 
out means.  That  during  the  period  between 
the  time  when  John  H.  Tennent,  Jr.,  left  his 
wife  and  child,  and  the  date  of  hlf  deatti,  the 
said  Louisa  H.  Tennent,  his  mother,  to  whom 
he  made  the  gift  amounting  to  $200,  was  pos- 
sessed of  at  least  $1,000  in  ter  own  right. 
That  during  said  period  said  Louisa  H.  Ten- 
nent was  living  with  her  husband,  maintain- 
ing the  residence,  and  had  living  in  her  house 
one  boarder  who  was  paying  a  monthly  sum 
In  compensation  for  her  board  and  lodging. 
That  the  said  Jolm  H.  Tennent  had  during 
the  period  lietween  the  date  of  his  leaving 
his  wife  and  child,  and  the  date'of  his  death, 
no  fixed  place  of  abode.  That  he  visited  his 
said  mother  at  ber  residence  on  Washington 
avenue,  in  the  city  of  St.  Louis,  daring  the 
month  of  March,  1906,  but  did  not  remain 
over  night  That  again  In  the  early  part  of 
May,  1906,  he  went  home  to  his  mother  and  fa- 
ther, and  remained  there  for  about  five  days. 
That  during  that  visit  he  purchased  meat  veg^ 
etables,  and  groceries  necessary  for  the  house- 
hold of  his  mother  and  father.  That  again  on 
May  27, 1906,  he  went  to  the  house  of  bis  moth- 
er and  father  in  Webster  Groves,  Mo.,  and 
that  he  died  on  May  28,  1906.  •  •  •  Sec- 
tion 4  of  article  8  of  the  constitution  of  said 
association  provides :  'Should  all  of  the  bene- 
ficiaries designated  in  any  certificate  Issued 
by  it  die,  the  benefit  shall  be  paid  to  the  heirs 
of  the  deceased  member  in  accordance  with 
tiie  laws  of  the  state  of  Missouri.  Should  a 
member  die  without  leaving  designated  bene- 
ficiaries or  heirs  at  law  who  apply  for  the 
benefits  within  one  year  from  the  date  of  his 
death,  then  bis  benefit  shall  revert  to  and 
become  a  part  of  the  Death  Loss  Fund  of  the 
association.' "  Upon  these  facts,  the  learned 
trial  judge  made  the  following  findings  of 
law:  "The  court  finds  that  as  a  matter  of 
law  the  mother  of  the  deceased,  John  H.  Ten- 
nent  Jr.,  was  not  at  any  time  mentioned  in 
the  evidence  a  member  of  bis  family  within 


the  meaning  of  that  word  as  used  in  the  char- 
ter, constitution,  and  by-laws  of  the  Western 
Commercial  Travelers'  Association  or  the  law 
governing  this  case.  That  the  said  Louisa  H. 
Tennent  was  not  at  any  time  mentioned  in 
the  evidence  dependent  upon  said  John  H. 
Tennent  Jr.  That  the  said  Louisa  H.  Ten- 
nent was  not  at  any  time  a  dependent  withla 
the  meaning  of  the  provisions  of  the  charter 
and  constitution  of  the  Western  Commercial 
Travelers'  Association  or  the  laws  governing 
this  cause.  *  *  *  That  the  designation  of 
Louisa  H.  Tennent  as  a  beneficiary  of  John 
H.  Tennent  Jr.,  was  void.  That  Louisa  H. 
Tennent  does  not  fall  within  the  designation 
of  the  words  'family'  or  'member  of  deceas- 
ed's family,'  as  used  in  the  laws  of  this 
state  and  the  charter  of  the  Western  Com- 
mercial Travelers'  Association.  That  the  cer- 
tificate issued  to  Christina  May  Tennent  bav-' 
Ing  be&n  surrendered,  and  said  John  H.  Ten- 
nent, Jr.,  liaving  attempted  to  designate  some 
other  person,  the  court  declares  as  a  matter 
of  law  that  he  died  without  having  designated 
any  person  qualified  under  tLe  provisions  of 
the  charter,  constitution,  and  by-laws  of  tbe 
Western  Commercial  Travelers'  Association, 
and  that  therefore,  the  fund  now  In  court 
less  the  costs  and  expenses  to  be  properly  de- 
ducted therefrom  by  orders  of  this  court 
should  be  paid  in  equal  shares,  one-half  to 
Christina  May  Tennent  one-half  to  John  B. 
Denvir,  Jr.,  as  guardian  ad  litem,  for  said 
John  H.  Tennent  a  minor." 

The  facts  as  found  are  in  accord  with  the 
undisputed  evidence  It  should  be  added  that 
the  uncontradicted  evidence  shows  that  John 
H.  Tennent  Sr.,  tbe  husband  of  Louisa  H. 
Tennent  and  tlie  father  of  John  H.  Tennent 
Jr.,  at  all  times  mentioned  in  the  evidence 
was  living  with  his  wife,  and  had  a  home 
where  they  dwelt  together  as  one  family,  and 
there  is  nothing  In  the  evidence  to  show  that 
the  husband  was  not  In  fact  as  well  as  in 
law,  the  head  of  the  family.  It  appears  from 
tbe  evidence  that  John  H.  Tennent  Sr.,  failed 
in  business  about  the  beginning  of  the  year 
1906,  and  was  stripped  of  all  bis  means  and 
was  out  of  employment  until  some  time  in 
September,  1906;  but  the  evidence  nowhere 
shows  or  tends  to  Show  that  he  abandoned  all 
effort  to  support  his  family,  or  that  he  shifted 
the  burden  of  their  support  upon  the  shoul- 
ders of  his  son,  John  H.  Tennent,  Jr.,  nor  does 
it  show  that  from  advanced  age  or  physical 
weakness  he  was  unable  to  support  bis  fam- 
ily. John  H.  Tennent  Jr.,  had  a  family  of 
his  own,  and,  though  his  wife  was  living 
separate  and  apart  from  him,  their  married 
relations  were  not  dissolved;  hence  he  con- 
tinued to  be  the  head  of  the  family.  Brown 
V.  Brown's  Adm'r,  68  Mo.  388 ;  Whitehead  r. 
Tapp,  69  Mo.  41S.  Louisa  H.  Tennent  was 
living  with  ber  husband  as  a  member  of  his 
family.  Neither  she  nor  her  son  could  at  the 
same  time  be  members  of  two  separate  and 
distinct  families,  and  we  find  that  she  was 
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not  a  member  of  the  family  of  Jobn  H.  Ten- 
nent,  Jr.  Was  she  dependent  upon  him  with- 
in the  meaning  of  the  charter  of  the  corpora- 
tion? In  Keener  t.  Grand  Lodge  A.  O.  U. 
W.,  38  Mo.  App.  550,  in  defining  the  word 
"dependent,"  as  used  In  a  benefit  certificate, 
the  court  said:  "I  would  not  restrict  depend- 
«nts  to  those  whom  one  may  be  legally  bound 
to  support,  nor  yet  to  those  to  whom  he  may 
be  morally  bound,  but  the  term  should  be  re- 
stricted to  those  whom  it  is  not  unlawful  for 
him  to  support"  This  language  was  used 
In  a  contest  wherein  the  wife  of  the  deceased 
member  and  another  woman,  with  whom  he 
bad  lived  for  a  number  of  years  as  his  wife, 
and  who  was  Ignorant  that  he  was  married  to 
another  woman,  were  contestants  for  the  fund. 
In  Nye  t.  Grand  Lodge,  eta,  9  Ind.  App., 
loc.  dt  150,  86  N.  E.  436,  the  court  said: 
"Those  who  may  be  dependent  upon  another 
for  support  and  maintenance  may  not  be  of 
the  family  or  related  by  blood  to  the  mem- 
ber. It  is  a  question  of  fact,  and  not  of  law, 
to  determine  who  are  members  of  a  family, 
or  of  blood  relationship,  or  dependents. 
Ajnerlcan  Legion  of  ^onor  t.  Perry,  140 
Mass.  590,  5  N.  E.  634."  In  Alexander  T. 
Parker,  144  111.  355,  33  N.  B.  183,  19  L.  B.  A. 
187,  It  was  ruled:  "A  dependent,  as  the  term 
is  used  in  reference  to  these  benefit  societies, 
is  one  who  is  sustained  by  another.  The 
maintenance  of  dependents  is  such  support 
as  consists  in  the  furnishing  of  food,  cloth- 
ing, lodging,  or  education.'  Maintenance  in 
the  matter  of  clothing  does  not  refer  to  occa- 
sional gifts  of  clothing,  but  to  such  a  regular 
supply  of  clothing  as  may  be  reasonably  nec- 
essary to  make  the  body  comfortable."  The 
state  of  Florida  has  a  statute  granting  the 
right  of  action  for  death  by  wrongful  act  or 
ii^llgence,  and  confers  the  right  of  action 
upon  designated  persons.  Third  in  the  list 
are  persons  who  are  dependent  for  support 
upon  the  person  killed.  In  Duval  t.  Hunt, 
84  Fla.  86,  15  South.  876,  the  court  held: 
"When  the  suit  is  brought,  in  such  cases,  by 
a  person  who  bases  his  right  to  recover  upon 
the  fact  that  he  is  a  dependent  upon  the  de- 
ceased for  support,  then  he  must  show,  re- 
gardless of  any  ties  of  relationship,  or  strict 
legal  right  to  such  support,  that  he  or  she 
was,  either  from  the  disability  of  age  or  non- 
age, physical  or  mental  Incapacity,  coupled 
with  the  lack  of  property  means,  dependent  In 
fact  upon  the  deceased  for  a  support.  When 
adults  claim  such  dependence,  there  must  be, 
tiecause  of  some  of  the  disabilities  above  men- 
tioned, an  actual  Inability  to  support  them- 
selves;, and  an  actual  dependence  upon  some 
one  for  support,  coupled  with  a  reasonable 
expectation  of  support,  or  with  some  reason- 
able daim  to  support  from  the  deceased." 
Bacon  In  his  excellent  work  on  Benefit  So- 
cieties and  Life  Insurance,  after  reviewing 
the  decided  cases,  says:  "From  the  definition 
and  cases  cited  it  seems  that  whether  or  not 
a  person  is  included  among  the  dependents  of 
a  member  of  a  benefit  society  Is  a  question  of 


fact,  and  that  each  case  must  be  decided  od 
its  own  merits."  1  Bacon  on  Benefit  Societies 
&  Life  Insurance,  {  261,  p.  628. 

The  contributions  or  donations  made  by 
John  H.  Tennent,  Jr.,  to  his  mother  and  her 
family,  began  with  $30  in  the  latter  part  of 
March,  1906,  followed  by  $25  on  April  16th, 
$43.85  on  May  8th,  and  closed  with  $100  on 
May  23d.  The  latter  sum,  his  mother  testi- 
fied, went  to  pay  his  funeral  expenses.  There 
is  no  proof  that  John  H.  Tennent,  Jr.,  ever 
contributed  one  coit  to  the  support  of  bis- 
mother  or  her  family  prior  to  March,  1906. 
His  sudden  liberality  toward  his  mother  and 
family  may  be  accounted  for  on  two  grounds: 
First,  on  account  of  the  fact  that  his  father 
had  recently  lost  his  fortune  and  was  out  of 
employment,  causing  a  temporary  stringency 
in  the  financial  affairs  of  the  family;  and, 
second,  on  account  of  the  strained  relations 
between  himself  and  wife  at  the  time  the 
donations  were  made,  which  strained  rela- 
tions were  caused  by  his  neglect  and  refusal 
to  support  his  wife  and  child.  We  do  not 
think  this  evidence  proves,  or  tends  to  prove, 
that  Louisa  H.  Tennent  was  a  dependent  up- 
on her  son  within  the  meaning  of  the  charter 
of  the  association;  and  hence  she  is  not  in 
any  class  for  the  benefit  of  whom  the  associa- 
tion is  authorized  to  issue  a  beneficiary  cer- 
tificate, and  is  not  entitled  to  the  fund.  The 
beneficiary  named  In  the  certificate  not  belne 
legally  entitled  to  take  the  fund,  under  sec- 
tion 4,  art  8,  of  the  constitution  of  the  as- 
sociation, it  is  payable  to  the  heirs  of  the 
deceased  member,  to  wit  ^^  vile  and  son. 
This  is  also  true  under  our  statute  of  dis- 
tributions. Pleimann  v.  Hartung,  84  '  Ma 
App.  283;  Grand  Lodge  v.  Hanses,  81  Mo. 
App.  545;  Keener  t.  Grand  Lodge  A.  O.  U. 
W.,  supra. 

Louisa  H.  Tennent  was  asked  to  repeat 
conrersationB  she  had  with  her  son  before  bis 
death  in  regard  to  her  future  support  Oa 
objections  she  was  not  permitted  to  repeat 
these  conversations.  This  ruling  Is  assigned 
as  error.  If  she  was  a  competent  witness 
to  repeat  these  conversations  (which  we  do 
not  concede),  her  counsel  neglected  to  get  in 
the  record  what  she  would  have  testified,  bad 
she  been  permitted  to  repeat  the  conversa- 
tions, so  this  court  cannot  see  whether  the 
excluded  evidence  was  material  or  relevant 
to  the  issues  In  the  case,  or  determine  wheth- 
er the  complaining  party  was  prejudiced  by 
its  exclusion.  Ruschenberg  v.  Railroad,  161 
Mo.  70,  61  S.  W.  626. 

No  reversible  error  appearing,  the  Judg- 
ment Is  affirmed.    All  concur. 


DUNHAM  V.  FBANCBl 

(Kansas  City  Court  of  Appeals.    Missoarl.    Jair, 
6,  190&) 

PABTHEBSHIP— DlBBOLITTIOn— FiBIC  ConXBACT* 
— LlABILlrr    OF   RXTIBIRG    PaBTREB. 

Plaintiff,   who  bed   borrowed   money   froia 
defendant's  nrm,  contracted  witlt  them  tpax  • 
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boarder  of  plaintilTa,  who  waa  an  emplor^  of 
the  firm,  shoiild  pay  a  part  of  his  board  bill 
to  the  firm,  who  agreed  to  tpplj  it  on  plam- 
tilTa  debt  as  Ion;  a*  the  boarder  c»ntinned  to 
board  with  plaintiif  and  to  work  for  the  firm. 
Defendant  left  the  firm  witbont  notice  to  plain- 
tiff, and  thereafter  the  sums  paid  the  new  firm 
by  the  boarder  were  not  applied  to  plaintiff** 
debt.  UeU,  that  the  boarder  ceased  to  work 
for  the  old  firm  by  defendant's  act  in  witb- 
drawinj  therefrom,  and  he,  not  having  notified 
plaintiff  of  his  withdrawal,  was  not  relieved 
trom  bis  obligation  nnder  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol  38,  Partnership,  H  48f-48&] 

Appeal  from  Circuit  Court.  Buchanan 
County;   Henry  M.  Ramey,  Judge. 

Acti<m  by  Catherine  BL  Dunham  against 
Albert  L.  France.  Judgment  for  plalntilZ, 
and  defendant  appeals.    Affirmed. 

Hotter  &  Sbultz,  for  appellant.  B.  J. 
Woodson  and  A.  D.  Tories,  for  respondent 

ELUSON,  J.  PlalntUTs  action  la  based 
on  a  written  contract  Sbe  recovered  judg- 
ment  In  the  trial  court 

Plaintiff  bad  borrowed  a  sum  of  money, 
and  given  a  deed  of  trust  to  secure  its  pay- 
ment She  had  a  boarder  named  Gilbert 
and  he  was  in  the  employ  of  the  firm  of 
Patrick,  Lea  &  France  (the  latter  being  tbe 
d^endant)  at  a  salary.  Plaintiff  agreed  to 
pay  the  firm  $40  per  month,  which  they,  for 
valuable  considerations,  agreed  to  receive 
and  apply  on  the  Indebtedness.  The  contract 
then  provided  that  so  long  as  Gilbert  con- 
tinued to  board  with  plaintiff  and  remained 
in  the  employ  of  the  firm  be  should  pay  to 
them  for  plaintiff  the  monthly  payment  of 
$40, 'and  deduct  the  same  from  the  amount 
of  board  he  would  owe  plaintiff.  In  other 
words,  the  contract  provided  that  so  long 
AS  Gilbert  boarded  with  plaintiff  and  work- 
ed for  defendant's  firm  he  should  pay  them 
the  |40  due  from  her.  Shortly  after  the 
execution  of  this  contract  defendant  quit  the 
firm,  and  it  was  continued  as  Patrick  & 
Lea,  the  latter  assuming  the  obligations  to 
apply  the  money  received  from  Gilbert 
There  does  not  seem  to  be  any  dispute  as  to 
tbe  sum  Gilbert  paid,  or  rather  allowed  to  be 
taken  from  his  salary.  But  all  or  the  great- 
er part  of  It  was  paid  In  that  way  after  this 
defendant  left  the  partnership,  and  the  fail- 
ure to  apply  it  on  plaintiff's  Indebtedness 
was  tbe  failure  of  the  partnership  of  Patrick 
&  Lea.  Yet  It  Is  conceded  that  this  defend- 
ant remained  liable  for  the  performance  of 
the  contract  notwithstanding  his  withdrawaL 

But  we  take  defendant's  point  to  be  this: 
That  since  the  moneys  received  from  Gilbert 
nnd  not  applied  on  the  plaintiff's  Indebted- 
ness Is  the  ground  of  plaintiff's  complaint, 
and  since  the  contract  only  obligated  defend- 
ant's firm  to  receive  such  money  from  Gil- 
bert while  he  was  in  tbe  employ  of  such  firm, 
and  since  be  was  not  In  the  employ  of  the 
firm  after  defendant  withdrew,  as  that  had 
tbe  effect  of  dissolving  tbe  partnership,  and 
since  he  thereafter  waa  in  the  employ  of  Pat- 


ride  &  Lea.  who  ^wnHimaa  the  borinessL  t'.:« 
contract  by  Its  own  tenna^  was  no  longer 
operative.  In  ottier  wndsL  wben  Gilbert 
ceased  to  be  In  the  employ  at  Patrick,  Lea  k 
France,  tbe  contract  ceased  as  to  bis  paying 
them  $40  per  mcmth,  and  any  payments  be 
afterwards  made  to  Patrick  ft  Le*  were  out- 
side tlie  contract  and  put  no  obUgatfon  npra 
this  defendant  as  an  ex-member  of  tlie  firm. 
But  the  evidence  tended  to  show  tbat  defend- 
ant did  not  notify  plaintiff  that  be  bad  quit 
the  firm.  Sf  his  own  act  he  bron^t  about 
tbe  condition  whidi  he  aaya  ought  to  rdieve 
him  of  his  obUgation  on  tbe  eootraet.  Gil- 
bert did  not  leave  the  esqUoymait  at  tbe  <M 
firm  by  his  act  He  ceased  to  w>ntliiiw»  in 
that  employment  by  tbe  act  of  defendant  in 
withdrawing,  and  thus  leaving  him  to  con- 
tinue his  work  with  tbe  remaining  members, 
Patrick  &  Lea. 

It  seems  to  us  tiiat  defendant  bimself 
dianged  the  situation,  and  not  Gilbert,  and 
that  he  should  have  notified  plahitilT  of  what 
he  had  done,  if  he  wanted  it  to  bave  tbe 
effect  of  relieving  I^Im  from  his  obligation. 
We  are  satisfied  the  Judgment  could  not  bave 
been  for  tbe  defendant  under  the  evidence, 
and  hotce  order  Its  affirmance.   All  concur. 


CITT  OF  MARSHALL  ex  rd.  COLTKR 
et  aL  V.  WISDOM  et  aL 

(Kansas  Gtj  Coort  of  Appeals.     MiasonrL 
Jan.  6,  19(».) 

MimiCIFAI.    COSPOKATIORS— STKEET    LXPBOVE- 

MERT8— Tax  Bnxa— VAunrrr. 

Where  a  city  anthoriiins  a  street  improve- 
ment to  be  completed  within  90  days  from  the 
time  the  contract  therefor  takes  effect,  to  be 
paid  for  in  special  tax  bills,  delayed  for  11 
months  after  the  coDtract  waa  awarded  to  tbe 
lowest  bidder  the  execotion  thereof,  the  tax 
bills,  in  tlie  absence  of  evidence  ezplainine  the 
delay,  were  invalid,  nnder  Rev.  St  1S99.  i 
59^  [Ann.  St  1908,  p.  9024],  providing  tat 
street  improvements  imder  oontrarts  on  plana 
and  specifications,  etc.,  fOr  want  of  Joriadiction 
to  proceed. 

Appeal  from  Circuit  Court,  Saline  County: 
Samuel  Davis,  Judge. 

Action  by  the  city  of  ManOiaU,  on  tbe  rela- 
tion of  Kit  0>lyer  and  another,  against  Mary 
A.  Wisdom  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.     Reversed. 

Robert  M.  Reynolds  and  Robert  B.  RnfC, 
for  appellants.  Flonmoy  ft  Floumoy  and 
Alf  F.  Rector,  for  re^wndenta. 

JOHNSON,  J.  This  action  was  bronght 
to  enforce  the  Hen  of  three  special  tax  bills 
belonging  to  a  series  issued  by  the  dty  of 
Marshall,  a  city  of  the  fourth  class,  to  pay 
the  cost  of  paving  one  of  the  public  streets. 
The  validity  of  the  bills  Is  attacked  In  the 
answer  on  several  grotmds,  but  tbe  court 
held  them  to  be  valid,  and  entered  Judgment 
in  favor  of  plaintiffs,  from  which  defendants 
appealed. 

Tbe  resolution  declaring  the  Improvement 
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to  be  neceflsarj  was  duly  pasaed  in  proper 
form  by  the  board  of  aldermen  on  May  9, 
1809.  The  ordinance  authorizing  the  im- 
provement vraa  passed  June  9th.  It  provided 
that  "the  work  shall  be  completed  within  90 
days  from  the  time  the  contract,  therefor 
binds  and  takes  effect,  and  shall  be  paid  for 
In  special  tax  bills,  etc.,  and,  further,  that 
"the  city  clerk  shall,  as  soon  as  practicable 
after  the  passaKe  and  approval  of  this  ordi- 
nance, give  public  notice  of  the  letting  of  the 
work  herein  provided  for  by  an  advertise- 
ment to  be  inserted  for  two  consecutive 
weeks  Ui  the  Daily  Democrat  News,  a  news- 
paper printed  in  the  city  of  Marshall,  Mo., 
asking  for  sealed  bids  for  the  doing  of  said 
work,  and  reserving  the  right  to  reject  any 
and  all  bids,"  etc.  The  notice  was  published 
as  prescribed,  bids  were  received  and  opened 
at  the  time  designated,  and  on  July  21,  1899, 
an  ordinance  was  passed  awarding  the  con- 
tract to  the  relators,  "said  firm  being  the 
lowest  and  best  bidder  therefor."  Nothing 
further  was  done  until  June  14,  1900,  when 
a  written  contract  was  executed  by  Colyer 
Bros,  and  the  city,  and  on  the  same  day  the 
board  of  aldermen  passed  an  ordinance  which 
provided  "that  the  contract  executed  on  the 
14th  day  of  June,  1900,  between  Colyer  Bros, 
and  their  bondsmen  and  the  city  of  Mar- 
shall, for  the  work  bf  macadamizing,  guttering, 
curbing,  and  bringing  to  the  established  grade 
North  street  from  the  center  line  of  English 
avenue  to  the  west  line  of  Benton  avenue,  un- 
der the  provisions  of  ordinance  No.  481,  ap^ 
proved  on  the  9th  day  of  June,  1890,.  be,  and 
the  same  Is,  hereby  ratified  and  confirmed." 
The  improvement  was  completed  by  the  con- 
tractors within  90  days  from  the  date  of  the 
execution  of  the  written  contract,  and  the 
special  tax  bills  were  Issued  and  delivered  to 
the  contractors  on  August  11,  1900.  The  evi- 
dence does  not  disclose  the  cause,  if  any,  of 
the  long  delay  between  the  awarding  and 
the  execution  of  the  contract 

It  is  argued  by  defendants  that  this  un- 
explained delay  of  11  months  constituted  a 
substantial  violation  of  the  provisions  of  the 
ordinance  which  authorized  the  Improvement, 
and  of  the  statute  applicable  thereto.  Sec- 
Uon  6989,  Rer.  St  1899  [Ann.  St  1906,  p. 
S024].  On  the  other  hand,  plaintiffs  contend 
that  there  was  a  literal  compliance  with  the 
terms  of  ordinance  and  statute,  since  in  the 
former  it  was  expressly  provided  that  the  pe- 
riod of  90  days  allotted  to  the  contractor  for 
the  completion  of  the  work  should  not  begin 
to  run  until  the  execution  of  the  written  con- 
tract and,  as  the  Improvement  was  complet- 
ed within  that  period,  the  delay  is  the  execu- 
tion of  the  contract  should  be  regarded  as  im- 
material. We  are  cited  to  Gibson  v.  Owens, 
115  Mo.  258,  21  S.  W.  1107,  and  Springfield 
v.  Weaver,  137  Mo.  650,  37  S.  W.  500,  39  S. 
W.  276,  Boulton  V.  Kolkmcyw,  97  Mo.  App. 
530,  71  S.  W.  539,  Jalcks  v.  Middlesex  In- 
vestment Co.,  '201  Mo.  Ill,  98  S.  W.  7S9, 
as  aathorities  supporting  the  oontentlom  of 


plaintiffs,  but  none  of  these  cases  Is  directly 
in  point  The  one  most  nearly  applicable  is 
Jalcks  V.  Middlesex  Investment  Co.,  supra. 
There  the  contract  for  doing  the  work  was 
not  made  until  about  a  year  after  the  passage 
of  the  ordinance,  wbJcb,  unlike  the  ordinance 
in  the  present  case,  failed  to  prescribe  a  time 
in  which  the  improvement  should  be  com- 
pleted. In  differentiating  the  facts  of  that 
case  from  those  appearing  in  Ayers  ,v. 
Schmohl,  86  Mo.  Aw).  349,  Allen  v.  La  Force, 
95  Mo.  App.  824,  68  S.  W.  1057,  and  Heman 
V.  Gilliam.  171  Mo.  268,  71  S.  W.  168,  the 
Supreme  Court  said:  "An  examination  of 
those  cases  will  demonstrate  that  they  have 
no  application  to  the  proposition  now  in 
hand.  Here  we  have  an  ordinance  which 
confers  the  power  to  make  certain  improve- 
ments and  to  let  by  contract  the  work  for 
making  such  improvements.  *  *  *  It  is 
now  the  settled  law  in  this  state  that  the 
failure  of  the  ordinance  to  fix  a  time  for  the 
completion  of  the  work  does  not  invalidate 
such  ordinance,  and  it  must  be  kept  in  mind 
that  the  proposition  in  this  case  Is  not  ttiat 
the  work  was  not  completed  within  the  time 
designated  by  the  contract,  but  the  com- 
plaint is  directed  at  the  delay  In  exercising 
the  power  to  let  the  contract  under  the  ordi- 
nance." 

In  the  present  case,  in  prescribing  In  the 
ordinance  a  time  for  the  completion  of  the 
work,  time  was  made  of  the  essence  of  the 
proceedings.  Property  owners  and  bidders 
were  assured,  in  effect,  that  the  proceedings 
would  be  conducted  to  the  point  of  the  ex- 
ecution of  the  contract  without  unusual  or 
unnecessary  delay;  otherwise  the  provision 
Imposing  a  limit  on  the  time  the  contractor 
might  consume  in  the  completion  of  the  work 
would  amount  to  nothing.  The  Jurisdiction 
acquired  by  the  board  of  aldermen  over  the 
parties  interested  and  the  subject-matter 
(Springfield  v.  Weaver,  supra)  was  a  Juris- 
diction to  proceed  in  the  tisual  course  of 
such  matters,  and  wltliln  the  limits  defined 
I^  law.  The  board  had  no  authority  to  aban- 
don the  improvement  as  apparently  it  did, 
and  then  .after  the  expiration  of  a  long  period 
of  time  resume  Jurisdiction  at  the  place 
where  It  left  off.  If,  without  any  excuse.  It 
could  delay  the  execution  of  the  contract  for 
one  year,  no  reason  is  apparent  for  saying 
that  it  could  not  delay  the  matter  for  five 
years.  It  is  but  fair  to  presume  that,  had; 
the  bidders  known  that  instead  of  90  days' 
in  which  to  complete  the  work  they  would 
have  more  than  a  year,  other  and  lower  bids 
would  have  been  offered.  Should  we  tolerate 
the  suggestion  that  the  city  ofiicers  may  de- 
lay arbitrarily  the  execution  of  the  contract 
in  cases  where  they  tiave  made  time  of 
the  very  essence  of  the  proceeding,  we  would 
give  sanction  to  a  rule  which  not  only  might 
be  destructive  of  real  competition  in  the  bid- 
ding, but  would  open  the  door  to  fraud  and 
favoritism.  McQuIddy  v.  Brannock,  70  Mo. 
App.  642;  Galbreath  T.  Newton,  30  Mo.  App. 
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383;   Bxcelsior  Springs  Ck).  t.  Ettenson,  120 
Mo.  App.  215,  96  S.  W,  701. 

Our  conclusion  is  that  tbe  tax  bills  should 
be  held  invalid  for  lack  of  jurisdiction  in  the 
council  to  proceed  under  tbe  abandoned  ordl- 
nancev  The  judgment  is  reversed.  All  con- 
cur. 


DRAKE  V.  GORRELL  (MISSOURI  PAO. 
RT.  CO.,  Garnishee). 

(Kansas  City  Court  of  Appeals.    Missonii. 
Jan.  6,  1906.) 

1.  JDSHCES   OF   THE  Fkacb— APnAI/— APPKI/- 

LATE  JtTKIBDICTION. 

Where  a  justice  allowed  an  appeal,  and  lodg- 
ed the  papers  and  transcript  wiUi  the  circnit 
court,  that  court  had  jurisdiction,  though  there 
may  have  been  no  affidavit  for  the  appeal,  nor 
any  bond. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {S  B34r-642.] 
o    Save 

Rev!  St  1899,  {  4075  [Ann.  St  1906,  p.' 
2220],  provides  that,  if  appellant  on  api>eal  from 
a  justice's  court  fail  to  give  notice  of  appeal, 
the  cause  shall,  at  appel]<ie's  option,  be  tried  at 
the  first  term,  or  be  continued  until  the  snc- 
ceedinz  term,  but  that  no  appeal  shall  be  dis- 
missed at  the  first  term  for  want  of  notice. 
Section  4076  [page  2221]  provides  that  if  ap- 
pellant fail  to  ^ve  such  notice  before  the  sec- 
ond term,  the  judgment  shall  be  affirmed,  or 
tbe  appeal  dismissed  at  appellee's  option.  Held, 
that  the  failure  of  a  garnishee  to  give  notice  of 
appeal  constituted  a  failure  to  confer  jurisdic- 
tion over  the  plaintiff  appellee,  and  it  could 
only  affirm  the  judgment  or  dismiss  the  appeal, 
and  it  was  error  to  dismiss  the  cause  for  want 
of  prosecution,  since  plaintiff  appellee,  not  hav- 
ing been  brought  into  court  could  not  be  in  de- 
fault 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  81,  Justices  of  the  Peace,  §8  579-691.] 

S.  ApPBAI/— ReCOBD  —  JUBISDIonON  OW  ZiOW- 
ES  COUB^T. 

Though  Rev.  St.  1899,  i  4074  [Ann.  St 
1906,  p.  2217],  requiring  notice  of  an  appeal 
from  a  justice  s  court  to  be  given,  does  not  re- 
quire tbe  filing  thereof,  yet  the  fact  that  notice 
was  given,  being  jurisdictional,  must  affirma- 
tively appear  either  by  the  filing  of  the  notice, 
or  l^  a  recital  in  the  judgment,  and  an  affidavit 
filed  by  appellant  on  appeal  from  the  circuit 
court  having  attached  thereto,  as  an  exhibit,  a 
notice  formally  sufficient,  the  service  of  which 
appears  to  be  acknowledged  by  appellee,  can- 
not be  considered  to  show  such  service. 

Error  to  Jackson  County  Court ;  Hermann 
Bmmbadc,  Judge. 

Action  by  D.  D.  Drake  against  Charles  T. 
Gorrell,  wherein  tbe  Missouri  Pacific  Rail- 
way Company  was  summoned  as  garnishee. 
From  a  judgment  for  plaintiff  against  defend- 
ant and  tbe  garnishee  in  justice's. court  tbe 
garnishee  appealed  to  tbe  circuit  court  which 
court  dismissed  the  cause  for  want  of  prose- 
cution, and  plaintiff  brings  error.  Beversed 
and  remanded. 

Piatt  Lea  &■  Wood,  tor  plaintiff  In  error. 
Elijah  Robinson,  for  defendant  In  error. 

JOHNSON,  J.  Plaintiff  brought  his  action 
against  tbe  defendant  before  a  justice  of  the 
peace,  and  the  Missouri  Pacific  Railway  Com- 
pany was  summoned  na  garnishee.     Judg- 


ment was  taken  agtilnst  defeodant  and  tbe 
garnishee.  The  defendant  made  no  attempt 
to  appeal.  An  appeal  was  allowed  tbe  gar- 
nishee to  the  circuit  court,  and  a  transcript 
of  tbe  proceedings  was  filed  in  the  office  or 
tbe  clerk. of  that  court  on  the  16tb  day  of 
April,  1904.  In  November,  1905,  tbe  cause 
was  dismissed  for  want  of  prosecution  on  tbe 
day  It  was  docketed  for  trial.  Afterward 
plaintiff  brought  it  here  by  writ  of  error. 
'  It  appears  there  was  no  affidavit  for  tbe 
appeal,  nor  was  there  any  bond.  There  are 
papers  In  the  record  whereby  it  ai^>ear8  tbat 
the  St  Louis,  Iron  Mountain  &  Southern  Bail- 
way  Company,  by  its  agents,  made  affidavit 
for  appeal,  and  gave  an  appeal  bond,  but 
since  tbe  justice  allowed  tbe  appeal  to  the 
garnishee,  and  lodged  the  papers  and  tran- 
script with  tbe  circuit  court  tbat  court  bad 
jurisdiction  of  tbe  cause.  Welsh  v.  Railway. 
65  Mo.  App.  589;  Draper  v.  Farrls,  56  Mo. 
App.  417;  Watson  v.  Barbee,  55  Mo.  App. 
147 ;  Nicholson  v.  Railway,  55  Mo.  App.  583. 
Those  cases  overruled  tbat  of  Whitehead  y. 
Cole,  49  Mo.  App.  423,  though  the  latter 
was  inadvertently  cited  to  support  one  part 
of  tbe  case  of  State,  to  Use,  v.  Hammond,  92 
Mo.  App.  231. 

It  is  contended  by  plaintiff  that  as  tbe 
record  falls  to  show  afflrmatlTely  tbat  notice 
of  appeal  from  the  justice  was  served  on 
plaintiff  b;  the  garnishee  In  the  time  and 
manner  prescribed  by  statute,  tbe  circnit 
court  acquired  no  jurisdiction  over  the  cause, 
except  for  the  single  purpose  of  dismissing 
tbe  appeal,  or  affirming  tbe  judgment  at  the 
option  of  the  appellee,  and  therefore  error 
was  committed  In  dismissing  the  cause  on 
account  of  the  absence  of  plaintiff  at  tbe 
time  It  was  called  for  trial.  While  it  is  stat- 
ed In  Ellis  T.  K^es,  47  Mo.  App.  155,  and  in^ 
State,  to  Use,  ▼.  Hammond,  supra,  that 
where  no  notice  of  appeal  is  given,  there  Is 
no  jurisdiction  of  tbe  cause,  yet  it  is  clear 
'that  jurisdiction  of  tbe  person  Is  what  is 
meant  The  circuit  court  becomes  possessed 
of  the  cause  upon  filing  of  transcript  and 
papers  by  the  justice.  Plaintiff  cites,  also, 
tbe  case  of  Roll  v.  Cummlngs,  117  Mo.  App. 
312,  93  S.  W.  864,  to  support  bis  position; 
but  it  will  be  seen  that  where  Jurisdiction  is 
there  spoken  of,  jurisdiction  of  tbe  peison 
is  meant  and  it  Is  sp  stated  at  page  317  of 
117  Mo.  App.,  page  864  of  93  S.  W.  Tbe  no- 
tice of  appeal  has  reference  to  jnrisdlctlm  of 
the  person.  It  has  been  likened  to  a  summwis. 
Cooper  ▼,  Insurance  Ca,  117  Ma  App.  423,  9a 
S.  W.  871.  Tbe  statute  Itself  reads  that  tbe 
appeal  should  not  be  dismissed  for  want  of 
notice  at  the  first  term  (Rev.  St  1898,  i  4075 
[Ann;  St  1906,  p.  2220]),  thus  showing  that  the 
want  of  notice  does  not  affect  tbe  jurisdiction 
of  the  cause. 

The  failure  of  the  garnishee  to  give  notice 
of  appeal  in  accordance  with  tbe  statute 
constituted  a  failure  to  confer  Jurisdiction 
In  the  circuit  court  over  the  person  of  the 
plaintiff,   and  derived  It  of  authority   t» 
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make  any  other  dlsposltioii  of  the  cause  than 
to  affirm  the  judgment  of  the  Justice,  or  dis- 
mlBs  the  appeal  at  the  election  of  plaintUT. 
In  such  state  of  case  the  plaintiff  oould  not  be 
In  default,  since  he  bad  not  been  brought  into 
court,  and  manifestly  It  was  error  for  the 
court  to  treat  him  as  one  In  default  by  dls- 
mlSBing  his  case.  Section  4076,  Bev.  St  1899 
[Ann.  St  1906,  p.  2221].  But  it  is  said  by 
the  garnishee  that  notice  of  appeal  tn  fact 
was  served  on  plaintiff  In  accordance  with 
the  statute,  and  a  written  notice  formally 
sufficient,  service  of  wbidi  appears  to  be 
acknowledged  by  plaintiff.  Is  attached  as  an 
exhibit  to  an  affidavit  filed  in  this  court  by 
the  garnishee.  Counsel  argues  that  the  stat- 
ute (section  4074  [page  2217])  does  not  re- 
quire the  filing  of  the  notice,  and  that  the 
service  of  the  statutory  notice  of  the  appeal 
is  all  that  is  required  to  confer  Jurisdiction 
on  the  circuit  court  over  the  appellee.  This 
is  true;  but  the  fact  that  notice  was  given, 
being  Jurisdictional,  must  affirmatively  ap- 
pear on  the  face  of  the  record  either  by  the 
filing  of  the  notice  and  the  return  thereon 
with  the  circuit  clerk,  or  by  a  recital  in  the 
Judgment  or  order  disposing  of  the  cause, 
of  the  fact  that  the  notice  was  given.  The 
record  before  us  being  silent  as  to  this  im- 
portant fact  we  have  nothing  on  which  to 
base  a  presumption  that  the  notice  was  given. 
We  could  not  permit  proof  of  the  fact  to 
be  made  in  this  court,  as  that  would  involve 
the  assumption  that  we  have  the  right  to 
determine  an  Issue  of  fact  The  notice  and 
affidavit  offered  by  the  garnishee  must  be 
ignored,  and  the  cause  determined  on  the 
face  of  the  record  properly  before  us. 

For  the  reasons  stated,  the  omission  from 
the  record  of  any  showing  that  the  notice  of 
appeal  was  served  infects  the  Judgment  with 
reversible  error.  Accordingly  the  Judgment 
is  reversed,  and  the  cause  remanded.  All 
concur. 


RUCKBRT  V.  RIOHTER  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
Jan.  6,  1908.) 

1.  JUDOinCNTS— COIXATEBAL   ATTACK. 

TOie  jarisdiction  of  an  inferior  court  over 
the  sabject-matter  must  affirmatively  appear 
on  the  face  of  the  record,  and  if  it  does  not 
S.0  appear  the  judgment  rendered  must  be  treat- 
ed as  a  nullity,  and  may  be  attacked  In  a  col- 
lateral proceeding. 

.  [Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  SO,  Judgment  SS  933-934.] 

2.  EVIDKNCE— JUDICIAI,    NOTICB— POPUI.ATIOH 
OF  COTJKTT. 

The  court  takes  judicial  notice  that  on 
August  28,  19(X),  Oole  county  had  less  than 
90,0(X)  Inhabitants,  and  that  therefore  the  Juris- 
diction of  -a  justice  of  the  peace  therein  was 
controlled  by  Rev.  St  1809,  §  3835  FAnn.  St 
1906,  p.  2124],  and  not  by  section  3836  [page 
2126],  which  applies  to  counties  having  over 
50.000  inhabitants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voi.  20,  Evidence,  {{  31-<33.] 


8.  Justices   of   thU   Pkaci— Jubisdiotion— 

SUF7ICIENCT    OF    REOOBD. 

Rev.  St  1809,  g  3835  [Ann.  St  1906,  p. 
2124],  provides  that  justices  of  the  i>eace  snail 
have  original  jarisdiction  In  all  civil  actions 
and  proceedings  for  the  recovery  of  money, 
when  the  sum  demanded,  exclusive  of  the  ii>- 
terest  and  costs,  does'  not  exceed  $250.  The 
record  of  a  justice  recited  that  a  suit  was 
founded  on  a  note,  bat  did  not  state  the  amount 
of  the  principal,  or  that  the  note  bore  interest 
or  that  the  amount  of  the  judgment,  which  was 
in  excess  of  $250,  was  not  for  the  face  of  the 
note,  exclusive  of  any  interest  Held,  that  tlie 
record  did  not  affirmatively  show  the  jurisdic- 
tion of  the  court 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  JusUces  of  the  Peace,  gf  207-216.] 

Appeal  from  Circuit  Court  Cole  County; 
Wm.  H.  Martin,  Judge. 

Action  by  A.  J.  Ruckert  against  Anton 
Ricbter  and  another.  From  a  Judgment  quash- 
ing an  execution  issued  on  a  Judgment  for 
plaintiff,  be  appeals.    Affirmed. 

A.  M.  Hough,  for  appellant  W.  S.  Pope 
and  C.  Waldecker,  for  respondents. 

JOHNSON,  J.  Plaintiff  recovered  Judg- 
ment against  defendants  in  an  action  on  a 
promissory  note  brought  before  a  Justice  of 
the  peace  in  Cole  county,  had  execution  is- 
sued by  the  Justice,  which  was  returned  "not 
satisfied,"  filed  a  transcript  of  the  Judgment 
in  the  office  of  the  clerk  of  the  circuit  court 
and  bad  execution  issued  thereon.  On  mo- 
tion of  defendant  presented  to  the  circuit 
court,  the  execution  was  quashed,  and  the 
cause  Is  brought  here  by  plaintiff  on  appeal 
from  the  Judgment  entered  on  the  motion. 

The  material  part  of  the  transcript  of  the 
Judgment  rendered  by  the  Justice  is  as  fol- 
lows :  "On  28th  day  of  August,  1900,  Issued 
a  writ  of  summons  against  the  defendants, 
returnable  on  the  11th  day  of  September, 
1900,  at  10  o'clock  a.  m.,  and  delivered  the 
same  to  O.  A.  Smith,  constable  of  Jefferson 
township.  In  said  county  and  state,  on  the 
Ist  day  of  September,  19(X),  the  said  writ 
having  been  returned,  duly  served  upon  de- 
fendants, as  follows,  by  reading  the  within 
writ  to  Anton  Ricbter  on  the  81st  day  of 
August,  and  leaving  a  true  copy  of  this  writ 
with  one  of  the  family  of  Peter  Schwaller, 
over  the  age  of  13  years,  the  Ist  day  of  Sep- 
tember, 1900,  in  Jefferson  township.  Cole 
county,  Mo.,  and  the  cause  coming  on  to  be 
heard  now,  to  wit  11th  day  of  September, 
1900,  comes  the  plaintiff,  by  his  attorney, 
A.  M.  Hough,  and  the  defendants  in  person 
and  by  their  attorneys,  Waldecker,  Pope,  and 
Belch,  the  attorneys  for  defendants,  file  their 
written  motion  for  bond  for  costs  which  la 
sustained,  and  the  cause  continued  at  cost 
of  plaintiff,  to  allow  plaintiff  to  give  required 
bond,  the  above  cause,  having  heretofore 
been  continued  by  tlie  Justice  at  his  pleasure, 
was,  by  the  Justice,  on  the  19th  day  of  Au- 
gust 1903,  set  for  trial  on  the  30th  day  of 
August  1906,  and  the  parties,  plaintiff  and 
defendants,  by  their  respective  attorneys, 
duly  notified  by  the  Justice  that  said  cause 
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was  set  for  trial  on  said  30th  day  of  Angnst, 
1905,  and  on  said  30th  day  of  August,  1905, 
said  cause  coming  on  for  trial,  and  the  plain- 
tiff appearing  by  his  attorney,  but  the  defend- 
ants, although  duly  notified,  come  not,  but 
ibake  default;  and  this  snlt  being  founded 
upon  a  note,  signed  by  the  defendants,  and 
the  Justice  having  ascertained  the  amount 
due  from  defendants  to  plaintiff  on  said  note, 
to  be  the  sum  of  $337.95,  It  Is  ordered  and 
adjudged  by  the  Justice  that  the  plaintiff 
recover  of  the  defendants. said  sum  of  $337.- 
95,  together  with  bis  costs  In  this  behalf  ex- 
pended, and  have  therefor  execution." 

It  Is  the  contention  of  defendants  that  the 
record  "discloses  that  the  Justice  had  no  Ju- 
risdiction over  the  persons  of  defendants 
when  the  Jud^ent  was  rendered,  and  fails 
to  show  affirmatively  that  he  had  Jurisdiction 
over  the  subject-matter  of  the  suit"  We  do 
not  find  it  necessary  to  decide  the  question  of 
whether  the  Justice  bad  Jurisdiction  over  the 
persons  of  defendants  at  the  time  he  render- 
ed Judgment,  in  view  of  the  conclusion  we 
have  reached  that  the  Judgment  must  be 
pronounced  void  on  the  ground  that  the  rec- 
ord of  the  Justice  falls  to  show  affirmatively 
that  he  had  Jurisdiction  over  the  subject- 
matter.  Mo  rule  Is  more  firmly  established 
than  that  the  Jurisdiction  of  an  inferior  court 
over  the  subject-matter  must  affirmatively 
appear  on  the  face  of  the  record.  It  it  be 
not  thus  shown,  the  Judgment  rendered  by 
the  inferior  court  must  be  treated  as  a  nul- 
lity, and  may  be  attacked  in  a  collateral 
proceeding.  York  v.  Roberts,  8  Mo.  App.  140 ; 
Werz  V.  Werz,  11  Mo.  App.  26;  Fisher  v. 
Davis,  27  Mo.  App.  321;  Edmonson  v.  Kite, 
43  Mo.  176;  Schell  v.  Leland.  45  Mo.  289; 
Iba  V.  Railroad,  45  Mo.  469;  Corrlgan  v. 
Morris,  43  Mo.  App.  456.  Section  3835,  Rev. 
St  1899  [Ann.  St  1906,  p.  2124],  provides 
that  "justices  of  the  peace  shall  have  orig- 
inal Jurisdiction  In  all  civil  actions  and  pro- 
ceedings for  the  recovery  of  money  •  •  • 
when  the  sum  demanded,  exclusive  of  Inter- 
est and  costs,  does  not  exceed  $250.00."  We 
shall  take  Judicial  notice  of  the  fact  that 
Ck)le  county,  at  the  time  of  the  proceedings 
in  question,  had  less  than  60,000  Inhabitants, 
and  consequently  that  the  Jurisdiction  of  a 
Justice  of  the  peace  in  that  county  is  con- 
trolled by  section  3835,  and  not  by  section 
3836  [page  2126],  which  applies  to  counties 
or  cities  having  over  50,000  Inhabitants.  The 
record  of  the  Justice  recites  that  the  suit  Is 
founded  on  a  note,  but  fails  to  state  the 
amount  of  the  principal,  or  that  the  note 
stipulated  for  the  payment  of  interest,  and, 
for  aught  disclosed,  the  entire  amount  of  the 
Judgment  rendered  might  have  been  for  the 
face  of  the  note,  exclusive  of  any  Interest. 
If.  In  an  effort  to  give  to  the  recitals  of  the 
record  the  most  liberal  construction  permis- 
sible, we  should  assume  that  simple  Interest 
was  computed  at  the  legal  rate  from  the 
time  of  the  filing  of  the  suit,  still  the  record 
would  tall  to  show  tliat  the  principal  of  the 


obligation  was  within  the  Jntlsdlctlon  of  tbe 
Justice.  Certainly  we  would  not  be  Justified 
in  indulging  in  the  presumption  that  tbe 
Judgment  included  interest  which  had  ac- 
crued at  the  time  of  the  commencement  of 
the  suit  To  do  this  would  be  to  ignore  tbe 
rule  that  the  proceedings  must  disclose  af- 
firmatively the  Jurisdictional  facts,  and  to  say 
that  such  vital  defects  may  be  remedied  by 
presumptions,  based  on  conjecture,  and  which 
may  be  wholly  at  variance  with  the  actual 
facts. 

The  learned  trial  Judge  committed  no  error 
in  sustaining  the  motion  to  quash,  and,  ac- 
cordingly, the  other  Judges  concurring,  tbe 
Judgment  Is  affirmed. 


SCHMIDT  V.   MUTUAL  RESERVE  FUND 

LIFE  ASS'N. 

(St  Louis  Court  of  Appeals.    Missoori.    Dec.  17, 
1907.) 

1.  Lira  Inbubancb— MuTUAi.  Benktit  Tksttb^ 
ANCE  —  Assessment  Association  —  What 

CONBTITDTBB. 

Contracts  of  an  assessment  insurance  as 
sociation  with  certain  classes  of  its  members, 
whereby  each  class  is  to  pay  a  level  rate,  do 
not  render  the  association  an  ordinary  life  in- 
surance company,  where  It  reserves  the  right  to 
increase  the  rates  of  assessment. 

2.  Sake— AssESBiiEirrB— Increase   or   Rate — 

CONSTBUCIION    or   CEBTinCATE. 

The  constitution  and  by-laws  of  an  assess- 
ment insurance  association  were  by  the  certifi- 
cate of  membership  made  a  part  of  the  con- 
tract They  gave  the  directors  power  "to  fix 
the  amount  and  rate  of  assessments,  fees,  and 
dues,"  and  the  by-laws  and  certificate  provided 
for  a  death  benefit  assessment  at  such  rates  "ac- 
cording to  the  age  of  each  member"  as  the  di- 
rectors might  establish.  On  the  back  of  the 
certificate,  bnt  not  referred  to  therein,  was  a 
table  giving  the  basis  of  the  assessment  rate  for 
each  member  according  to  age,  and  aaseasments 
were  made  on  that  basis  according  to  the  ag? 
of  each  member  at  his  entry  into  the  associa- 
tion. Held,  that  a  readjustment  of  the  rates  by 
resolution  of  the  directors  of  the  association  to 
conform  to  the  estimated  cost  of  insurance  ac- 
cording to  the  experience  of  the  association, 
equalized  among  the  members  by  taking  into 
account  the  attained  age  of  each  member,  was 
authorized  by_  tbe  constitution  and  by-laws  and 
tbe  contract  itself. 

3.  SjmZ  —  DlSCBnilNATIOR    A8   TO    RAIVS  — 

Classes  or  Members. 

Where  the  constitution  and  by-laws  of  an 
assessment  insurance  association,  which  by  the 
certificate  of  memt>ership  are  made  a  part  of 
the  contract  of  insurance,  provide  that  the  board 
of  directors  shall  adjust  assessments,  a  resolu- 
tion adopted  in  pursuance  thereto,  requiring 
each  member  of  a  certain  class  to  pay  for  his 
insurance  the  actual  cost  thereof  according  to 
tbe  experience  of  tbe  association  on  the  basis 
of  his  attained  age  and  expectancy  of  life,  is 
not  a  discrimination  against  a  member  of  soch 
class  simply  l)ecause  two  other  classes  tA.  the 
association's  members  pay  flat  premiums  based 
on  their  ages  at  the  dates  of  entry,  where  tbe 
evidence  snows  that  such  premiums  are  based 
on  the  experience  of  the  association  and  the 
standard  mortuary  tables,  and  cover  the  cost  of 
insurance  to  the  association. 

Appeal  from  St  Louis  (Mrcolt  Oonrt ;  War- 
wick Hough,  Judge. 
Action  by  Charles  Conrad  Schmidt  against 
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the  Mutual  Beserre  Fund  Life  Assodation 
to  recwTer  the  amount  of  dues  and  asaesa- 
ments  paid  by  him  to  the  aaaodatlon.  From 
a  Judgment  for  defendant,  plalntUt  appeals. 
Affirmed. 

Defendant  Is  a  New  Tork  corporation  char- 
tered to  do  a  life  Insurance  business  on  the 
assessment  plan,  and  In  1885  was,  and  still  Is, 
licensed  to  do  business .  in  this  statfe  On 
August  6,  1885,  on  the  application  of  Charles 
C.  Schmidt,  then  59  years  of  age,  the  associa- 
tion issued  to  him  a  certificate,  in  the  form  of 
a  policy  of  tcsnrance,  for  $2,000,  payable  to 
bis  legal  representatives  in  90  days  after 
proof  of  his  death,  provided  said  Schmidt 
kept  the  policy  In  force  by  payment  of  stated 
annual  dues  and  all  mortuary  assessments 
made  against  him.  Schmidt  paid  his  dues 
and  assessments  to  January,  1888,  when  call 
or  assessment  known  as  "call  9(t"  was  made 
upon  him  for  the  payment  of  $33.84.  This 
sum  was  largely  in  excess  of  any  previous 
assessment  made  on  him,  and  be  refused  to 
pay  it,  and  bis  policy  was  declared  forfeited. 
The  action  was  brought  by  Schmidt  to  re- 
cover the  sum  of  $1,201.95,  the  amount  of 
dues  and  assessments  paid  by  bim  to  the  as- 
sociation. The  right  to  recover  Is  based  upon 
the  allegation  that  call  No.  90  was  not  author- 
ized, was  Illegal  and  excessive,  and  that  the 
cancellation  of  Schmidt's  poUcy  was  wrongful 
and  unlawful.  Pending  the  api>eal,  Schmidt 
died  and  the  cause  has  been  revived  in  this 
court  in  the  name  of  bis  administrator. 

The  policy  Is  as  follows :  "In  consideration 
of  the  application  of  this  certificate  of  mem- 
bership, which  is  hereby  referred  to  and  made 
a  part  of  this  contract,  and  of  each  of  the 
statements  made  therein,  which,  whether, 
written  by  his  own  hand  or  not,  every  person 
accepting  or  acquiring  any  Interest  in  this 
contract  hereby  adopts  as  his  own,  admits  to 
be  material,  and  warrants  to  be  full  and  true, 
and  to  be  the  only  statements  upon  which  this 
contract  Is  made;  and  in  further  considera- 
tion of  the  admission  fee  paid,  and  of  the  dues 
for  exi)en8es  to  be  paid  on  or  before  the  5tb 
day  of  August  In  every  year  during  the  contin- 
nance  of  this  certificate,  and  of  the  further 
payment  of  all  mortuary  assessments,  payable 
at  the  home  office  of  the  association  in  the  city 
of  New  Tork  within  30  days  from  the  first 
week  day  of  the  months  of  February,  April, 
Jnne,  August,  October,  and  December  of  each 
and  every  year  during  the  continuance  of  this 
certificate  (or  from  such  other  periods  as  the 
board  of  directors  may  from  time  to  time  de- 
termine), and  within  30  days  from  the  day  of 
the  date  that  each  assessment  is  ordered,  the 
Mutual  Reserve  Fund  Life  Association,  from 
and  after  the  delivery  hereof,  with  a  receipt 
for  the  payment  of  the  first  annual  dues, 
signed  by  the  president,  secretary,  or  treasur- 
er of  the  association,  does  hereby  receive 
Charles  Conrad  Schmidt,  of  St  Louis,  county 

of  ,  state  of  Missouri,  as  a  member 

of  said  association.  Within  90  days  after  re- 
ceipt of  satisfactory  evidence  to  the  associa- 


tion of  the  death  of  the  above-named  member, 
during  the  continuance  of  this  certificate  of 
membership,  upon  the  following  conditions, 
there  shall  be  payable  to  the  legal  representa- 
tives of  Charles  Conrad  Schmidt  (self),  of  St 

Louis,  county  of ;— ,  state  of  Missouri,  the 

sum  of  $2,000  from  the  death  fund  of  the  as- 
sociation, at  the  time  of  said  death,  or  from 
any  moneys  that  shall  be  realized  to  the  said 
fund  from  the  next  assessment  to  be  made 
as  hereinafter  set  forth,  and  no  claim  shall  be 
otherwise  due  or  payable,  except  from  the 
reserve  fund  as  hereinafter  provided.  (1)  If, 
at  such  date  as  the  board  of  directors  of  the 
association  may  from  time  to  time  fix  or  de- 
termine for  making  an  assessment,  the  death 
fund  is  insufficient  to  meet  existing  claims 
by  death,  an  assessment  shall  be  made  upon 
every  member  whose  certificate  Is  in  force  at 
the  date  of  the  last  death  assessed  for,  and 
said  assessment  shall  be  made  at  such  rates, 
according  to  the  age  of  each  member,  as  may 
be  established  by  the  said  board  of  directors, 
and  the  net  amount  received  from  such  as- 
sessment (lees  25  per  cent  to  be  set  apart  for 
the  reserve  fund)  as  provided  in  the  constitu- 
tion and  by-laws  of  said  association  shall 
go  into  the  death  fund.  (2)  The  net  earnings 
of  the  association,  together  with  25  per  cent 
of  said  net  receipts  from  each  as-sessment 
shall  constitute  a  'reserve  fund,'  which  shall 
be  deposited  with  a  trust  company,  or  com- 
panies, or  departments  constituted  by  govern- 
mental or  legal  authority,  and  upon  the  order 
of  the  board  of  directors  of  the  association 
shall  be  securely  Invested  in  United  States 
bonds,  mortgages,  or  other  interest-bearing 
securities  for  the  exclusive  benefit  of  the 
members  of  the  association,  and  the  interest 
on  the  same,  as  It  accrues,  shall  be  placed 
to  the  credit  of  the  'death  fund,'  to  be  used 
In  providing  for  the  current  death  claims. 
The  reserve  fund  above  $100,000  and  hi  ex- 
cess of  sums  represented  by  outstanding 
bonds  may  be  applied  to  the  payment  of 
claims  in  excess  of  the  American  Ezi)erlence 
Table  of  Mortality,  and  when  any  claim  by 
death  la  due,  after  a  mortuary  assessment 
upon  each  n^ember  of  the  association  has  been 
made,  according  to  the  rules  of  the  associa- 
tion, to  making  up  any  deficiency  that  may 
then  exist  In  the  death  fund.  (3)  After  the 
expiration  of  each  period  of  five  years,  dar- 
ing the  continuance  of  this  certificate  of  mem- 
bership, a  bond  shall  be  issued  for  an  equi- 
table proportion  of  the  reserve  fund,  and  the 
principal  of  said  bond  shall  be  available  ten 
years  from  its  date  towards  paying  future 
dues  and  assessments  under  this  certificate; 
and,  should  membership  hereunder  cease 
from  any  cause,  said  bond  shall  at  once  be- 
come null  and  void,  and  any  portion  of  said 
principal  not  thus  used  shall  be  applied  to  in- 
crease the  bonds  Issued  at  the  next  quin- 
quennial apportionment  to  other  members  of 
the  association  holding  certificates  issued  dur- 
ing the  same  year  as  this  certificate,  and  at 
each  apportionment  the  rate  of  ^sessments 
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may  be  changed  t-y  correspond  with  the  actual 
mortal  Itf  experience  of  the  association." 

The  policy  further  provides  that,  if  such  as- 
sessments be  not  paid  within  the  time  stated, 
the  certificate  shall  be  null  and  void,  and  all 
rights  thereunder,  IncUiding  any  moneys 
theretofore  paid  for  assessments,  shall  be 
forfeited  to  the  association.  The  certificate 
also  provides  as  followti:  "If,  at  such  date 
as  the  board  of  directors  may  from  time  to 
time  fix  or  determine  for  making  an  assess- 
ment, the  death  fund  is  Insufficient  to  meet 
existing  claims  by  death,  an  assessm^it  shall 
be  made,  •  •  *  and  such  assessment 
shall  be  at  such  rates-according  to  the  age  of 
each  member  as  may  be  established."  And  it 
further  provides :  "This  contract  shall  be  sub- 
ject to  all  the  provisions  contained  in  the 
constitution  and  by-laws  of  this  association, 
with  the  amendments  made  or  that  may 
hereafter  be  made  thereto."  On  the  back  of 
the  policy,  but  not  referred  to  therein,  nor 
expressly  made  a  part  thereof,  is  Indorsed 
what  Is  designated  as  an  "Assessment  Rate 
Table,"  which  contains  a  list  of  amounts  op- 
posite ages,  beginning  with  15  years  of  age. 
Above  this  table  is  the  following  statement: 
"No  assessment  will  be  made  while  there  re- 
mains In  the  death  fund  a  sum  sufficient  to 
pay  existing  claims  in  full.  The  basis  of  the 
assessment  rate  for  each  member  according 
to  the  age  taken  at  the  nearest  birthday  for 
each  $1,000  Is  as  follows:  [Here  follows  the 
list  of  amounts  and  ages  above  referred  to.]" 
Opposite  dge  69  Is  the  sum  of  |4.25. 

Schmidt's  application  contains  the  follow- 
ing provisions:  "On  the  first  week  day  of 
the  months  of  February,  April,  June,  August, 
October,  and  December  of  each  year  (or  at 
such  other  dates  as  the  board  of  directors 
may  from  time  to  time  determine)  an  assess- 
ment shall  be  made  upon  the  entire  member- 
ship In  force  at  the  date  of  the  last  death  of 
the  admitted  death  claims  prior  thereto,  for 
such  a  sum  as  the  executive  committee  may 
deem  sufficient  to  meet  the  existing  claims  by 
death,  the  same  to  be  apportioned  among  the 
members,  according  to  the  age  of  each  mem- 
ber," and  that  said  certificate  Is  .also  Issued 
and  "accepted  subject  to  the  express  condi- 
tion that  if  any  of  the  payments  above  stipu- 
lated shall  not  be  paid  on  or  before  the  day 
of  the  date  as  above  provided,  at  the  borne 
office  of  the  association  In  the  city  of  New 
York,  or  to  a  collector  of  the  association  fur- 
nished with  a  receipt  signed  by  the  president, 
secretary,  or  treasurer,  *  •  •  then  •  •  • 
the  consideration  of  this  contract  shall  be 
deemed  to  have  failed,  and  this  certificate 
shall  be  null  and  void,  and  all  payments  made 
thereon  shall  be  forfeited  to  the- association." 
Defendant  alleges  that  said  application  pro- 
vides: "And  the  applicant  further  agrees 
that  *  •  *  'if  he  or  his  representatives 
shall  omit  or  neglect  to  make  any  payment 
as  required  by  the  conditions  of  such  certifi- 
cate, or  by  the  constitution  and  by-laws  of 
said  association,  then  the  certificate  to  be 


Issued  hereon  shall  be  null  and  void,'  *  *  * 
and  ail  money  *pald  thereon  shall  be  forfeited 
to  said  association.' " 

The  certificate  of  Insurance  refers  to  the 
constitution  and  by-laws  of  the  assodation 
and  makes  them  a  part  of  the  contract  of  In- 
surance. The  following,  provisions  of  the 
constitution  and  by-laws  were  in  force  at  the 
date  the  policy  was  Issued: 

"Article  II.  Board., of  Directors. 

"Sec.  4.  The  corporate  powers  of  the  asso- 
ciation shall  be  vested .  In  the  board  of  di- 
rectors, who  shall  hav*  power  to  adopt  sncb 
by-laws  as  they  deem  -necessary,  not  incon- 
sistent with  this  consMtatlon,  and  to  amend 
the  same,  and  to  fix  tiM  amount  and  rate  of 
assessments,  fees,  aad  dues,  and  to  enact 
rules  and  regulations  tsv  the  govemmoit  of 
officers  and  employes,  and  for  the  manage- 
ment of  the  affairs  of  the  association." 

"Article  V.  Mortuary  Department. 

"Sec.  1.  The  mortuary  department  shall 
be  distinct  from  the  other  departments  of 
the  association,  and  all  moneys  received  from 
the  mortuary  calls,  less  the  cost  of  collecting, 
shall  pass  through  said  department  and  after 
deducting  the  expenses  thereof,  governmental 
taxes,  legal  and  other  expenses  in  defending 
or  protecting  the  association  against  the  pay- 
ment of  unaudited  or  fraudulent  claims,  shall 
be  deposited  by  the  treasurer  in  banks  or 
trust  companies,  designated  by  the  board  of 
directors,  to  an  account  to  be  known  as  the 
'Mortuary  Account  of  the  Mutual  Reserve 
Fund  Life  Association,'  and  shall  only  be 
withdrawn  from  said  account  by  transfer,  on 
the  order  of  the  president  and  treasurer  to 
the  'reserve  fund,'  or  for  Investment  In  such 
securities  as  may  be  required  by  the  laws 
relative  to  deposits  to  secure  admission  for 
the  transaction  of  business  by  the  associa- 
tion, as  may  be  approved  by  the  board  of  di- 
rectors of  the  association,  and  which  securi- 
ties shall  be  deposited,  as  required  by  article 
X,  section  2,  of  the  constitution,  or  in  settle- 
ment of  death  claims  under  the  certificates 
of  the  association;  said  claims  having  been 
first  approved  by  the  executive  committee  of 
the  association." 

"Article  X. 

"Sec.  1.  Seventy-flve  per  cent  of  all  the  net 

death  assessments,  as  provided  by  article  V, 
section  1,  of  the  constitution,  received  by 
the  association  shall  go  Into  the  death  fund, 
from  which  losses  shall  be  paid.  The  remain- 
ing 25  per  cent  shall  be  carried  to  the  re- 
serve fund,  no  part  of  which  shall  be  used  for 
expenses. 

"Sec.  2.  The  net  earnings  of  the  associa- 
tion, together  with  25  per  cent  of  said  net 
receipts  from  each  assessment,  shall  consti- 
tute a  'reserve  fund,'  which  shall  be  deposited 
with  a  trust  company,  or  companies,  or  de- 
partmoits  constituted  by  governmental  or  le- 
gal authority,  and  upon  the  order  of  the 
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board  ot  directors  of  the  association  sliall  be 
secarely  Invested  in  United  States  bonds, 
mortgages,  or  other  interest-bearing  securi- 
ties, for  the  exdnslve  benefit  of  the  members 
of  the  association,  and  the  interest  on  the 
same,  as  it  accmes,  shall  be  placed  to  the 
-credit  of  the  'death  fund,'  to  be  used  in  pro- 
viding for  the  current  death  claims. 

"Sec.  8.  The  reserve  fund  above  $100,000 
and  in  excess  of  sums  represented  by  out- 
standing bonds  may  be  applied  to  the  payment 
of  claims  in  excess  of  the  American  Experl- 
«nce  Table  of  Mortality,  and  when  any  claim 
by  death  is  due,  after  a  mortuary  assessment 
apon  each  member  of  the  association  has  been 
made,  according  to  the  rules  of  the  associa- 
tion, to  making  up  any  deficiency  that  may 
then  exist  in  the  death  fund. 

"Sec  4.  After  the  expiration  of  each  period 
of  five  years  during  the  continuance  of  a  cer- 
tificate of  membership  a  bond  shall  be  issued 
for  an  equitable  proportion  of  the  reserve 
fund,  and  the  principal  of  said  bond  shall  be 
available  ten  years  from  its  date  towards 
paying  future  dues  and  assessments  under 
said  certificate;  and  should  membership  un- 
der said  certificate  cease  from  any  cause, 
said  bond  shall  at  once  become  null  and  void, 
and  any  portion  of  said  principal  not  thus 
used  shall  be  applied  to  Increase  the  bonds 
Issued  at  the  next  quinquennial  apportion- 
ment to  other  members  of  the  association 
holding  certificates  issued  during  the  same 
year  as  the  aforesaid  certificate,  and  at 
'Which  apportionment  the  rate  of  assessments 
may  be  changed  to  correspond  with  the  actual 
mortality  experience  of  the  association. 

"Sec.  6.  On  the  first  week  day  of  the 
months  of  February,  April,  June,  August, 
October,  and  December  of  each  year  (or  at 
such  other  dates  as  the  board  of  directors 
may  from  time  to  time  determine)  an  assess- 
ment shall  be  made  upon  the  entire  member- 
ship in  force  at  the  date  of  the  last  death 
of  the  audited  death  claims  prior  thereto  for 
such  a  sum  as  the  executive  committee  may 
deem  sufflcient  to  meet  the  existing  claims  by 
death,  the  same  to  be  apportioned  among 
the  members,  according  to  the  age  of  each 
member.  •  ♦  •  A  failure  to  pay  the  as- 
sessment within  SO  days  from  the  first  week 
day  of  February,  April,  June,  August,  Octo- 
ber and  December  (or  within  30  days  from 
the  'day  of  the  date  of  such  periods  as  may 
be  named  by  the  directors)  shall  forfeit  his 
membership  in  this  association,  with  all 
rights  thereunder,  and  the  certificate  ot  mem- 
bership shall  be  null  and  void." 

In  1888  the  by-laws  were  amended,  and 
section  4,  art  11,  of  the  amended  coastltu- 
tion  reads  as  follows:  "After  the  expiration 
of  each  period  of  five  years  during  the  con- 
tinuance of  a  certificate  of  membership  a 
bond  shall  be  Issued  for  an  equitable  propor- 
tion of  the  reserve  fund,  and  the  principal  of 
said  bonds  shall  be  available  ten  years  from 
ttB  date   towards   paying   future   dues   and 


assessments  under  said  certificate;  and 
should  membership  under  said  certificate 
cease  from  any  cause,  said  bond  shall  at  once 
become  null  and  void,  and  any  portion  of  said 
principal  not  thus  used  shall  be  applied  to  in- 
crease' the  bonds  issued  at  the  next  quinquen- 
nial apportionment  to  other  members  of  the 
association  holding  certificates  issued  during 
the  same  year  as  the  aforesaid  certificate, 
and  at  which  apportionment  the  rate  of  as- 
sessments may  be  changed  to  correspond  with 
the  actual  mortality  experience  of  the  asso- 
ciation." At  an  adjourned  meeting  of  the 
board  of  directors,  held  January  12,  1895,  on 
recommendation  of  the  actuary  of  the  asso- 
ciation, the  following  resolution,  known  as 
the  "Shields  Resolution,"  was  adopted:  "Be 
It  resolved,  that  the  rates  of  assessment  for 
all  members  of  this  association  admitted 
prior  to  January  1,  1890,  be  and  the  same 
hereby  are  reapportioned,  in  accordance  with 
the  table  of  assessment  rates  now  in  use,  to 
rates  Indicated  by  adding  to  the  age  of  entry, 
one-half  the  number  of  years  from  January 
1st  of  the  year  of  admission  to  January  1, 
1895,  fractions  of  years  resulting  from  the 
division  to  be  counted  as  full  years,  and  that 
said  reapportioned  rates  of  assessment,  to- 
gether with  the  present  rates  of  assessments 
for  all  members  admitted  since  December  31, 
1889,  constitute  the  rates  of  assessments  of 
this  association,  beginning  with  call  No.  81, 
until  otherwise  ordered  by  this  board:  Pro- 
vided, however,  that  any  Increase  beyond  the 
rate  indicated  for  more  than  70  years  may,  at 
the  member's  option,  be  debited  to  his  policy 
and  deducted  from  the  amount  payable  there- 
under. Instead  of  being  paid  in  cash."  A  table 
of  rates  was  worked  out  under  this  resolution, 
and  Schmidt  was  assessed  $19.50  bimonthly, 
and  paid  these  assessments  under  protest  until 
call  No.  96  was  made  in  June,  1898.  This 
call  was  made  under  resolutions  of  the  board 
adopted  at  adjourned  meetings  held  on  Sep- 
tember 18,  1895,  and  December  15,  1897.  The 
resolution  adopted  September  18,  1895,  is  as 
follows:  "Whereas,  there  is,  and  has  been 
fbr  a  number  of  years  past,  a  table  of  assess- 
ment rates,  regularly  and  duly  adopted  by 
this  board,  and  In  use  by  this  association, 
fixing  and  determining  the  rates  of  assess- 
ment at  'current'  or  'attained'  ages  from  the 
age  of  twenty-five  (26)  to  the  age  of  eighty 
(80)  inclusive,  both  bimonthly  and  annually, 
which  table  is  the  table  of  assessment  rates 
referred  to  in  the  resolution  adopted  by  this 
board  on  the  12th  day  of  June,  1895,  as  the 
Table  of  Assessment  Rates  Now  in  Use,'  and 
which  was  annexed  to  said  resolution  of  June 
12,  1896,  and  marked  'Exhibit  A':  Now, 
therefore,  for  the  purpose  of  spreading  said 
table  of  rates  in  full  upon  the  minutes  of  this 
board,  with  a  view  of  making  a  complete  and 
permanent  record  thereof,  it  is  hereby  re- 
solved, that  this  board  does  hereby  reratlfy, 
reconfirm,  and  readopt  as  the  table  of  assess- 
ment rates  now  in  use,  and  hereafter  to  be 
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naed,  the  table  of  assessment  rates  In  the 
words  and  figures  following,  that  Is  to  say: 

"Table  of  Assessment  Rates." 

"For  cash  $1,000  of  Insurance  (not  including 
dues)  at  current  ages." 

Age.      '  Bimonthly.  Annually. 

69 6.41  88.46 

•  •••*••'• 

71  16.92  101.52 

72 1&47  110.82 

•  •        •         •        •        «        «        *» 

The  following  is  the  resolution  adopted 
December  15,  1897:  "Be  It  resolved,  tliat  pur- 
suant to  the  terms  of  the  contracts  with  the  j 
members,  and  In  virtue  of  the  power  reserved 
to  the  association,  for  call  No.  96,  to  issue 
and  become  payable  February  1,  1898,  and 
for  all  subsequent  calls  until  otherwise  order- 
ed by  the  board  of  directors,  the  rate  of  as- 
sessment for  each  member  of  this  association 
holding  a  policy  or  policies  upon  the  fifteen- 
year  plan  shall  be  determined  from  the  table 
of  assessment  rates  now  in  use  and  upon 
the  basis  of  the  completed  age  in  years  of 
each  member  respectively,  and  of  the  amount 
of  insurance  by  him  carried  at  tlie  date  of 
each  call." 

Plaintiff  was  71  years  of  age  when  call  No. 
96  was  made,  and  his  mortuary  assessment 
was  $16.92  on  each  $1,000  of  bis  insurance. 
In  respect  to  this  call  the  actuary  of  the 
association  testified  the  basis  of  the  assess- 
ment was  "on  the  table  adopted  in  1889,  at 
attained  age,  as  determined  by  the  last  birth- 
day of  each  member,"  and  said:  "I  made  an 
examination,  as  actuary  of  the  association,  of 
the  entire  membership  of  what  was  called  the 
15-year  class  (the  earlier  form  of  policy  is- 
sued by  the  association)  with  regard  to  the 
payments  that  had  been  made  on  mortuary 
account,  and  of  the  benefits  which  had  been 
received.  I  found  that  the  benefits  to  benefi- 
ciaries of  these  members,  and  the  amounts 
that  were  outstanding  to  be  paid  on  account 
of  accrued,  but  not  due,  claims  exceeded  the 
entire  mortuary  payments  that  the  members 
belonging  to  that  class  had  made  to  the  as- 
sociation from  the  beginning  of  the  organiza- 
tion by  something  over  $800,000;  that  assess- 
ments levied  upon  the  age  and  rate  at  which 
calls  from  Nos.  81  to  95,  both  inclusive,  had 
been  levied,  would  not  produce  a  sufficient 
amount  of  money  to  meet  existing  death 
losses  upon  these  members  during  the  suc- 
ceeding year,  let  alone  the  matter  of  meeting 
the  accrued  claims,  and  that,  therefore,  it 
was  necessary  for  equity  and  Justice,  and  the 
preservation  of  the  institution,  tliat  those 
members  should  be  brought  up  to  attained 
age  as  a  basis  of  their  mortuary  payments, 
in  order  that  they  should  meet  the  cost  of 
the  insurance  they  were  receiving,  as  the 
other  members  of  the  association  were  meet- 
ing the  cost  of  the  insurance  they  were  receiv- 
ing." Schmidt  received  due  notice  of  the  call, 
but  refused  to  pay  it,  and  so  wrote  the  as- 
sociation, claiming  the  call  was  imjust,  and 


accusing  the  officers  of  the  association  of 
rascality  and  fraud,  and  persisting  in  bis  re- 
fusal to  pay,  bis  policy  was  forfeited  by  the 
association.  He  had  received  two  bonds  un- 
der section  4,  art  11,  of  the  amended  by-lawa, 
but  they  were  forfeited  With  his  policy. 

Prior  to  January,  1895,  the  rate  of  assess- 
ment was  determined  by  the  age  of  the  mem- 
ber at  admission.  After  1895  the  age  "for  de- 
termining the  rate  to  be  levied  against  each 
member  was  made  the  attained  age  at  one- 
lialf  the  distance  between  the  age  of  oitiy 
and  the  Ist  of  January,  1895;  tliat  is,  in- 
stead of  determining  the  rate  of  assessment 
by  tlie  age  attained  at  original  entry,  as  bad 
been  done,  it  was  thereafter  determined  by 
the  age  attained  one-half  way  between  orig- 
inal entry  and  the  1st  of  January,  1895." 
The  cost  of  insurance  was  arrived  at  "by  de- 
termining the  expected  loss  according  to  the 
American  Experience  Table  of  Mortality,  and 
determining  the  relation  between  ttiat  ex- 
pected loss  to  the  actnal  loss  experienced  by 
the  association,  *  •  *  based  upon  the  cal- 
culation showing  what  the  cost  of  the  insur- 
ance to  these  members  themselves  was,  and 
the  Income  that  was  being  derived  from  them, 
as  based  upon  their  then  age  in  1894."  Mem- 
bers Insured  prior  to  1900  were  then  classed 
as  l&-year  members.  Since  1895,  the  policies 
that  have  been  Issued  "are  in  two  general 
classes.  One  is  known  as  the  '10-year  distri- 
bution policy,'  under  which  the  first  applica- 
tion of  surplus  accrues  at  the  end  of  10  years; 
there  l)eing  a  rate  of  assessment  which  is 
expected  to  remain  level  during  the  10  years, 
and  then  increased  at  the  end  of  10  years  to 
attained  age.  Then  ttiere  is  another  class  of 
policies,  known  as  the  '5-year  class,'  under 
wMch  there  Is  a  higher  rate  of  assessment, 
the  payment  of  which  is  expected  to  remain 
level  throughout  life."  Under  these  classifi- 
cations the  assessments  of  members  in  the 
6-year  class  were  fixed  upon  the  experience  of 
the  association  and  the  standard  mortuary 
tables,  with  the  expectation  or  running  level 
throughout  the  life  of  the  member,  and  were 
intended  to  cover  the  cost  of  the  insurance 
represented  by  this  class  of  members.  Mem- 
bers in  the  10-year  class  were  assessed  in 
like  manner,  with  the  expectation  that  the 
level  assessments  would  not  be  hicreased  for 
10  years.  At  the  end  of  each  10-year  period 
the  assessments  of  this  class  were  readjusted 
by  the  then  attained  age  of  each  member; 
but  the  association,  according  to  the  testi- 
mony of  the  actuary,  reserved  the  right  to 
raise  the  assessments  upon  both  of  these 
classes  if  it  became  necessary. 

Clause  4  of  the  diarter  of  the  association 
provides:  "The  mode  and  manner  in  which 
the  corporate  powers  granted  are  to  be  exer- 
cised are  by  issuing  certificate  of  member- 
ship, policy,  or  other  evidence  of  Interest  to 
and  promise  or  agreement  with  its  members 
whereby,  upon  the  decease  of  a  member,  mon- 
ey or  other  benefit,  charity,  relief,  or  aid  is 
to  be  paid,  provided,  or  rendered  by  said 
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coiporatloa  or  assodatlon  to  tbe  legal  repre- 
sentatives of  sucli  member,  or  to  tbe  benefi- 
ciary designated  by  such  member,  wblcb  mon- 
^,  benefit  cbarity,  relief,  or  aid  are  derived 
from  voluntary  donations,  or  from  admission 
fees,  dues,  and  assessments,  or  some  of  them, 
collected  or  to  be  collected  from  the  members 
thereof  or  members  of  a  class  therein,  and 
Interest  and  accretions  thereon,  or  rebates 
from  amounts  payable  to  beneficiaries  or 
faelrs,  and  wherein  tbe  paying,  providing,  or 
rendering  of  sncb  money  or  other  benefit, 
charity,  relief,  or  aid  is  conditioned  upon  the 
same  being  realized  In  the  maimer  aforesaid, 
and  wherein  the  money  or  other  benefit, 
charity,  relief,  or  aid  so  realized  is  applied 
to  the  uses  and  purposes  of  said  corporation 
or  association  and  the  expenses  of  the  man- 
agement and  prosecution  of  its  said  business." 
The  classification  of  members  was  made  un- 
der this  provision  of  the  charter.  Schmidt 
offered  in  evidence  a  folder  or  card,  which  he 
testified  was  delivered  to  him  by  a  soliciting 
agent  of  tbe  association  before  he  applied  for 
insurance.  The  language  of  this  folder  would 
Induce  any  ordinary  person  to  believe  tbe 
rate  of  assessment  would  not  be  increased 
during  the  life  of  the  policy.  This  folder, 
however,  was  dated  several  years  after  the 
date  of  Schmidt's  policy,  and  he  must  have 
been  mistaken  about  the  time  when  It  was 
delivered  to  him. 

The  issues  were  submitted  to  the  trial  court 
Bitting  as  a  jury.  No  declarations  of  law 
were  asked  or  given.  The  court  made  a  find- 
ing of  the  facts,  and  then  rendered  Judgment 
for  defendant,  ttom  which  Schmidt  appealed. 

Kinealy  &  Kinealy,  for  appellant  Jones  & 
Bocker,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  Resolutions  under  which  the  as- 
sessments were  readjusted  upon  the  basis 
of  attained  age  were  not  amendments  of  the 
by-laws,  and  for  this  reason  plaintiff  con- 
tends the  assessments  were  unlawfully  in- 
creased. The  constitution  and  by-laws  of 
tbe  association  provide  that  the  board  of 
directors  shall  adjust  calls  or  assessments, 
and  in  1895  the  board  of  directors  adopted 
tbe  policy  of  assessing  each  member  on  the 
basis  of  his  attained  age  and  expectancy  of 
life,  and  authorized  tbe  executive  committee 
to  carry  out  the  terms  of  the  resolution. 
Under  tbis  resolution  each  member  was  re- 
quired to  pay  for  bis  insurance  In  bimonthly 
payments  the  actual  cost  of  carrying  the 
same  according  to  tbe  experience  of  tbe  as- 
sociation, and  tills  is  denominated  in  the  tes- 
timony of  tbe  actuary  as  an  "equitable  ad- 
justment of  the  assessments,"  and  also  In 
the  preamble  of  tbe  resolution  of  June  12, 
1895.  This  readjustment,  according  to  the 
evidence  of  the  actuary,  was  recommended 
by  tbe  superintendent  of  Insurance  of  the 
state  of  New  York,  for  the  reason,  he  claim- 
ed, that  members  in  the  15-year  class  were 
not  paying  for  their  insurance  and  were  en- 


joying an  undue  advantage  over  members  la 
tbe  10  and  6  year  classes.  Both  the  by-laws 
and  tbe  certificate  of  insurance  authorlzcKl 
tbe  board  of  directors  to  make  this  adjust- 
ment PlaintUTs  contention  is  that  while 
members  In  the  16-year  class  are  required  to 
pay  assessments  based  on  attained  age,  the 
10  and  5  year  classes  are  only  required  to 
pay  a  flat  bimonthly  premium  or  assessment 
based  on  their  age  at  the  date  of  entry,  and 
that  it  is  not  expected  that  members  of  these 
classes  will  be  required  to  pay  more  than 
tbe  flat  premium  stated  in  their  policies  at 
any  time  In  the  future,  irrespective  of  tbe 
age  they  may  attain,  and  that  a  division  of 
tbe  association's  membership  Into  classes  and 
the  issuance  of  certificates  upon  tbe  fiat 
premium  plan  largely  increased  tbe  mortuary 
assessments  of  members  in  tbe  15-year  class 
from  what  they  would  have  been,  bad  not 
the  classiflcation  been  made  and  certificates 
Issued  on  a  fiat  premium  plan.  The  evi- 
dence shows  it  was  not  expected  that  tbe 
assessments  of  members  in  tbe  5-year  class 
would  be  raised  at  any  time  during  tbe  life 
of  their  policies,  and  that  tbe  level  rate  of 
the  10-year  class  only  held  good  for  10 
years,  and  at  the  expiration  of  each  period 
of  10  years  another  rate,  based  on  attained 
age,  would  be  assessed.  These  level  rates, 
according  to  the  evidence,  are  based  on  the 
experience  of  the  association  and  the  stand- 
ard mortuary  tables,  and  cover  tbe  cost  of 
the  insurance  to  the  association.  Tbe  evi- 
dence also  shows  that  call  No.  96  was  cal- 
culated on  the  same  basis.  In  other  words, 
the  evidence  shows  that  under  the  readjust- 
ment all  members  of  the  tltree  different 
classes  were  required  to  pay  assessments 
equal  to  the  cost  of  carrying  their  Insurance 
according  to  tbe  experience  of  the  associa- 
tion; so  there  Is  no  apparent  inequality  in 
the  assessments '  upon  the  members  of  the 
three  classes,  nor  does  the  contract  with  the 
10  and  5  year  classes  to  pay  a  level  rate, 
with  the  right  reserved  in  the  association  to 
Increase  these  assessments,  have  tbe  effect 
to  designate  the  association  an  ordinary  life 
insurance  company.  Hayden  v.  Franklin 
Life  Ins.  Co.,  136  Fed.  285,  69  C.  C.  A.  423. 

Tbe  right  of  the  association  to  make  cal> 
No.  96,  has  been  before  other  courts  and  ad- 
judicated in  favor  of  the  association.  Cros- 
by V.  Mutual  Reserve  Fund  Life  Association, 
38  Misa  Rep.  708,  78  N.  Y.  Supp.  237 ;  Hay- 
del  V.  Same,  104  Fed.  718,  44  C.  C.  A.  169; 
Barbot  v.  Same,  100  Oa.  681,  28  S.  B.  498; 
Mutual  Reserve  Fund  Ass'n  v.  Taylor,  99  Va. 
208,  37  S.  E.  864;  Gant  ▼.  Mutual  Reserve 
Fund  Ufe  Ass'n  (C.  O.)  121  Fed.  403.  Tbe 
calls  or  mortuary  assessments  are  periodical- 
ly adjusted  on  the  estimated  cost  of  insur- 
ance according  to  tbe  exi)erlence  of  tbe  as- 
sociation, and  are  equalized  among  tbe  mem- 
bers by  taking  into  account  tbe  attained  age 
of  each  member.  It  seems  to  us  that  tlUs  is 
equity,  and  it  certainly  is  authorized  by  tbe 
by-laws  and  constitatlon  of  the  association. 
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and  expressly  provided  for  In  the  contract 
of  Insurance  Itself.  As  opposed  to  tbia  rlew, 
plalntUC  dtea  tbe  case  of  Strauss  v.  Mutual 
Beserre  Fund  Life  Ass'n,  126  N.  C.  971,  36 
S.  E.  352,  54  L.  R.  A.  606,  83  Am.  St  Bep. 
689,  where  It  was  held  that  call  No.  96  re- 
sulted In  discrimination  against  members  In 
the  15-year  class  and  was  injurious.  Strauss 
became  a  member  In  1883.  The  terms  of  bis 
contract  of  insurance  are  not  stated  in  tbe 
opinion,  nor  are  any  of  tbe  facts  upon  which 
the  court  based  Its  opinion.  What  is  stated 
in  the  opinion  is  that  it  clearly  appears  from 
tbe  sixteenth,  eighteenth,  twenty-flrst,  and 
twenty-second  findings  of  the  facts  there  was 
discrimination  and  that  plaintiff  was  injured 
thereby.  There  is  no  direct  evidence  in  tbe 
record  before  us  that  call  No.  96  resulted  in 
discrimination  by  which  Schmidt  was  in- 
jured, nor  can  tbe  Inference  that  the  call 
resulted  in  such  discrimination  be  drawn 
from  the  evidence  contained  In  the  record. 
On  the  contrary,  the  evidence  of  tbe  actuary 
(the  only  evidence  on  the  subject)  Is  to  tbe 
effect  that  call  No.  96  was  tbe  result  of  a 
readjustment  of  assessments,  by  which  each 
member  was  required  to  pay  his  equitable 
part  of  the  death  fund;  and  the  Strauss 
Case  Is  repudiated  in  Mutual  Reserve  Fund 
Life  Ass'n  v.  Ferrenbach,  144  Fed.  342,  76 
C.  C.  A.  304,  7  L.  B.  A.  (N.  S.)  1163.  Plain- 
tiff also  cites  tbe  case  of  Mutual  Reserve 
Fund  Life  Insurance  Co.  v.  Foster,  20  Times 
Law  Reports,  715  (decided  by  the  House  of 
Lords  July  29,  1904).  A  letter  had  been  writ- 
ten Foster,  and  documents  put  into  bis  hands 
by  a  solicitor  of  the  association,  and  a  table 
of  bimonthly  rates,  showing  a  minimum  and 
maximum  rate  for  each  £100  of  insurance, 
according  to  the  age  of  each  member,  and  a 
similar  table  was  also  indorsed  on  tbe  back 
of  bis  policy.  Under  call  Nq.  96,  Foster  was 
required  to  pay  an  assessment  considerably 
in  excess  of  the  maximum  rate  as  shown  by 
tbe  table  Indorsed  on  the  back  of  his  policy. 
Under  protest  be  continued  for  some  time  to 
pay  the  bimonthly  assessments  under  this 
call,  and  then  sued  tbe  association  to  recover 
the  excess  he  had  paid  above  the  maximum 
rate  Indorsed  on  the  back  of  his  policy.  The 
Lord  Chancellor  said  there  had  been  "great 
Ingenuity  In  concealing  the  real  effect  of  the 
contract"  of  insurance,  and  denominated  the 
nature  of  the  document  tendered  Foster  as 
"tricky,"  and  stated  It  was  clear  Foster  did 
not  understand  the  contract  No  letters  were 
written  to  Schmidt  nor  were  any  documents 
put  into  his  bands  by  any  agent  or  represen- 
tative of  tbe  association  before  he  made  his 
application  for  insurance,  and  there  was  no 
indorsement  on  the  back  of  his  policy  of  the 
table  of  minimum  and  maximum  rates.  The 
following  only  in  respect  to  rates  was  in- 
dorsed on  bis  policy: 


"Assessment  Bate  Table. 

"No  assessments  will  be  made  while  there 
remains  in  the  death  fund  a  sum  .sufficient  to 
pay  the  existing  claims  in  full.  The  basis 
of  tbe  assessment  rate  for  each  member,  ac- 
cording to  age,  taken  at  the  nearest  birth- 
day, on  each  $1,000  Is  as  follows:  [Here  fol- 
lows table,  the  rates  Increasing  with  age.]" 

The  rate  opposite  age  59  is  f4.25.  There 
are,  therefore,  no  facts  to  warrant  us  to  de- 
nounce the  transaction  of  tbe  association 
with  Schmidt  as  "tricky,"  unless  it  can  be 
said  that  tbe  policy,  constitution,  and  by-laws 
of  the  association  are  calculated  to  deceive. 
We  do  not  find  them  more  complicated,  more 
Involved,  or  more  difficult  to  understand  than 
are  policies,  constitutions,  and  by-laws  of 
most  other  associations  of  the  same  char- 
acter. The  truth  is  most  life  insurance  poli- 
cies are  so  written  as  to  be  Incomprehensible 
to  the  ordinary  man,  and  by  such  are  taken 
upon  trust  and,  if  defendant's  form  of  policy 
should  be  condemned  as  "tricky,"  to  be  con- 
sistent we  would  have  to  condemn  about 
every  life  insurance  policy  brought  before 
us.  There  Is  no  evidence  to  satisfy  us  that 
call  No.  90  violated  tbe  terms  of  Schmidt's 
policy,  impaired  its  value,  or  resulted  in  a 
discrimination  to  his  Injury;  and  for  these 
reasons  Smith  v.  Supreme  Lodge  K.  of  P.. 
83  Mo.  App.  512,  and  other  cases  along  the 
same  line,  cited  by  plaintiff,  have  no  appli- 
cation to  the  facta  in  this  case.  We  agree 
with  tbe  following  paragraph  from  the  opin- 
ion of  Judge  Hough,  before  whom  the  case 
was  tried:  "I  further  find  that  under  the 
contract  there  was  no  Umit  upon  the  amount 
that  could  be  assessed  against  tbe  plaintiff's 
certificate  so  long  as  the  assessment  was 
made  to  meet  existing  claims  by  death,  and 
that  the  provision  of  said  contract  that  as- 
sessments shall  be  made  'according  to  the 
age  of  each  member'  means  the  age  of  the 
member  when  the  assessment  is  levied.  All 
of  tbe  evidence  In  the  case  indicates  that  at 
tbe  time  this  assessment  was  levied  the 
death  fond  of  the  defendant  association  was 
depleted  and  an  assessment  was  necessary  In 
the  judgment  of  the  board  of  directors,  and 
the  assessment  on  plahitlff  was  made  for 
such  a  STun  as  In  tbdr  judgment  was  be- 
lieved to  be  necessary  to  meet  existing  claims 
by  death.  Under  these  circumstances,  al- 
though the  assessment  was  larger  than  those 
theretofore  levied  against  the  plaintiff,  yet 
as  the  amount  of  assessments  to  be  levied 
was  by  tbe  contract  left  to  the  discretion  of 
tbe  board  of  directors  and  there  is  no  proof 
that  this  discretion  was  abused,  tbe  assess- 
ment was  a  valid  assessment  and  the  non- 
payment of  it  on  or  before  March  3,  1888. 
worked  a  forfeiture  of  the  certificate." 

The  judgment  is  affirmed.    All  concur. 
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LUCAS   T.   BROWN  et  al. 
{Kansas  City  Court  of  A^geals.    Missouri.    Jon. 

1.  Costs  —  Statdtobt  Pbovisions  —  Stbioi 
constbtjction. 

At  common  law,  no  recovejry  of  costs  was 
permitted,  and  statutes  authorising  their  allow- 
ance will  be  strictly  construed. 

[fid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  IS,  Costs,  iS  1-5.] 

2.  Same— Witnesses'  Fees— Statutobt  Pbo- 

VISIONS. 

Rev.  St.  1899,  |  1547  [Ann.  St.  1906,  p. 
1174],  provides  that  in  civil  proceedings  the 
party  prevailing  shall  recover  costs.  Section 
9464  [page  434o']  provides  that  in  a  proceed- 
ing to  establish  a  private  road  costs  shall  be 
paid  by  objector  if  the  award  of  the  jnrv  shall 
E>e  the  same  or  less  than  that  awarded  by  the 
commissioners,  but  that  otherwise  they  shall  be 
paid  by  petitioner.  Section  3259  [{(age  1855J  re- 
quires a  witness  to  swear  to  the  number  of 
days  of  necessary  attendance  under  subpcena 
and  the  distance  traveled,  and  section  3260 
requires  the  clerk  to  enter  the  same  in  his  fee- 
book.  Section  4661  [page  2545]  requires  the 
summons  to  be  issued  by  the  clerk  of  the  court 
or  other  officers  named,  and  section  4662  re- 
quires the  summons  or  subpoena  to  contain  the 
names  of  all  witnesses  for  whom  a  summons  is 
required.  Section  4671  [page  2547]  requires  a 
subpoena  to  be  directed  to  the  person  to  oe  sum- 
moned to  testify,  and  provides  the  manner  of 
service.  In  a  proceeding  to  establish  a  private 
road,  the  clerk  of  the  court,  at  an  attorney's 
request,  signed  and  affixed  the  seal  of  the  court 
to  subpoena  blanks  in  which  the  names  of  the 
witnesses  were  not  inserted,  and  delivered  them 
to  the  attorney  who  caused  the  witnesses'  names 
to  be  written  in,  and  the  subpoenas  delivered 
to  the  sheriff  for  service,  field,  that  fees  paid 
to  witnesses  so  summoned,  and  fees  for  issuing 
and  serving  such  subpoenas,  were  not  recover- 
able as  costs. 

3.  Samx. 

The  universality  of  the  practice  of  the 
clerk  of  the  court  to  sign  and  affix  the  seal 

of  the  court  to  subpoena  blanks  in  which  the 
names  of  the  witnesses  to  be  summoned  have  not 
t>een  inserted,  and  to  deliver  them  to  attorneys 
who  thereafter  themselves  filled  in  the  witnesses' 
names  and  delivered  them  to  the  sheriff  for  serv- 
ice, should  not  be  permitted  to  defeat  the  plain 
import  of  the  statute  that  the  subpoena,  when 
issued  by  the  clerk,  shall  contain  the  names  of 
the  witnesses  to  be  summoned,  so  as  to  mak« 
costs  for  service  and  witnesses  summoned  under 
•ocb  practice  recoverable. 

Appeal  from  Circuit  Court,  Polk  County; 
Argus  Cox,  Judge. 

Proceeding  to  establish  a  private  road  by 
James  R.  Lucas  against  Lucy  M.  Brown,  as 
guardian  and  curator  of  George  P.  Brown, 
insane,  and  Lucy  M.  Brown.  Judgment  was 
entered  In  the  circuit  court  for  defendants 
for  greater  damages  than  awarded  by  the 
commissioners.  Thereafter,  on  motion  of 
plaintiff  to  retax,  the  court  struck  out  sev- 
eral items  entered  as  costs,  and  defendants 
appeaL    Affirmed. 

J.  C.  Hargus,  Chaa.  W.  Sloan,  and  0.  H. 
Sklnker,  for  appellants.  Lee  E.  Crook,  Re- 
chow  &  Pnfabl,  and  Mann  &  Daniel,  for  re- 
spondent. 

JOHNSON,  J.    In  a  proceeding  brought  by 
plaintiff  to   establish  a  private   road  over 
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land  of  defendants,  a  Jury  In  the  circuit 
court  assessed  defendants'  damages  at  a 
greater  amount  than  that  awarded  by  com- 
missioners In  the  county  court.  Judgment 
was  entered  against  plalntlflf  on  the  verdict, 
which  included  the  costs  of  the  proceeding 
incurred  by  defendants.  Afterward,  on  mo- 
tion of  plaintiff  to  retax,  the  court  struck 
out  a  number  of  Items  entered  by  the  clerk 
as  a  part  of  the  recoverable  costs.  Defend- 
ants appealed  from  the  Judgment  sustaining 
the  motion,  and  present  a  number  of  grounds 
for  rerersal,  only  one  of  which  we  deem 
worthy  of  special  consideration.  It  appears 
that  the  attendance  at  the  trial  of  a  number 
of  defendants'  witnessess  was  In  response 
to  subpoenas  served  by  the  sheriff,  which 
were  Incomplete  at  the  time  they  left  the 
hand  of  the  clerk  of  the  court  At  the  re- 
quest of  one  of  defendants'  attorneys,  the 
clerk  oflSclally  signed  and  affixed  the  seal 
of  the  court  to  three  subpoenas,  in  which  the 
names  of  the  witnesses  to  be  summoned 
were  not  Inserted.  These  blanks  were  de- 
livered to  the  attorney  who,  some  time  aft- 
er, had  a  clerk  in  bis  office  write  in  the 
names  of  the  witnesses,  and  deliver  the  sub- 
poenas to  the  sberltr  for  service. 

The  question  we  are  called  upon  to  decide 
is  whether  costs  made  in  this  manner  by  the 
successful  party  may  be  recovered  from  the 
losing  party.  As  far  as  we  are  advised,  It 
has  not  been  before  any  of  the  appellate 
courts  of  this  state  for  decision.  We  are 
cited  to  a  number  of  decisions  In  other  ju- 
risdictions (Slater  v.  Carter,  35  Ala.  679; 
Stevens  v.  Ewer,  2  Mete.  [Mass.]  74;  Pot- 
ter V.  Hutchinson  Mfg.  Co.,  87  Mich.  59,  49 
N.  W.  617;  Sweet  v.  Palmer,  05  Midi.  449, 
54  N.  W.  951;  Merrill  v.  Townsend,  6  Paige 
[N.  T.]  80;  Croom  v.  Morrlsey,  63  N.  C.  691; 
Wright  V.  Wheeler,  80  N.  C.  184;  Miller  v. 
Hall,  1  Speers  [S.  C]  1;  Jewett  v.  Garrett 
[C.  C]  47  Fed.  025;  McWIlliams  v.  Hop- 
kins, 1  Whart  [Pa.]  276;  Craighead  v.  Mar- 
tin, 26  Minn.  41;  Seurer  v.  Horst,  31  Minn. 
479,  18  N.  W.  283;  Phlnney  v.  Donahue,  67 
Iowa,  192,  25  N.  W.  126;  Garrison  v.  Hoyt, 
25  Mich.  609;  Clarke  v.  Lyman,  10  Pick. 
[Mass.]  45;  Abney  v.  Ohio  Lumber  Co.,  45 
W.  Va.  446,  82  S.  B.  256),  but  they  afford 
us  little  aid,  for  the  reason  that  the  ques- 
tion must  be  answered  by  the  construction 
which  should  be  placed  on  the  language  em- 
ployed In  our  own  statutes  relating  to  the 
subject,  and  It  does  not  appear  in  any  of  the 
cases  cited  that  the  statutory  law  dealing 
with  the  subject  of  compelling  the  attend- 
ance of  witnesses,  and  of  assessing  against 
the  defeated  party  the  costs  Incurred  by  hla 
opponent,  is  the  same  as  that  in  this  state. 
"At  common  law,  no  recovery  of  costs  was 
allowed,  and  when  statutes  were  passed  au- 
thorizing their  allowance,  they  [the  statutes] 
were  always  strictly  construed.  State  ex 
rri.  V.  Seibert,  130  Mo.,  loc  clt  213,  32  S. 
W.  670,  and  cases  there  cited.  And  this 
rule  of  statutory  construction/obtains  Jii  tjila 
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state."  Veldt  ▼.  Railway,  109  Mo.  App.  102, 
82  S.  W.  1122.  XTnder  this  rule,  defendants 
should  be  permitted  to  recover  from  plain- 
tiff only  such  costs  as  were  incurred  by  them 
in  substantial  conformity  to  the  provisions 
of  pertinent  statutes.  "In  all  civil  actions, 
or  proceedings  of  any  kind,  the  party  pre- 
vailing shall  recover  his  costs  against  the 
other  party,  except  In  those  cases  In  which  a 
different  provision  is  made  by  law."  Sec- 
tion 1547,  Rev.  St  1899  [Ann.  St  1906,  p. 
1174].  In  a  proceeding  to  establish  a  pri- 
vate road,  "If  any  person  through  whose 
land  such  road  passes  shall  object  on  ac- 
count of  'the  amount  of  damages  awarded  to 
blm  (by  the  commissioners)  an  issue  shall 
be  made  up  In  said  court  and  a  Jury  sworn 
to  determine  the  amount  of  damages  to  which 
the  objector  Is  entitled,  and  Judgment  shall 
be  given  In  conformity  to  such  finding,  and 
an  order  for  the  establishment  of  the  road 
shall  be  made  as  above,  and  the  costs  of 
the  trial  shall  be  paid  by  the  objector  If  the 
award  of  the  Jury  shall  be  the  same  or  a 
less  sum  than  that  awarded  by  the  commis- 
sioners, otherwise  the  costs  shall  ~be  paid 
by  the  peUtloner."  Section  9484,  Rev.  St. 
1899  [Ann.  St  1906,  p.  4345].  The  word 
"costs"  In  these  sections  means  costs  legally 
made,  1.  e.,  costs  which  the  statutes  provide 
shall  be  assessed  and  entered  by  the  clerk 
as  the  costs  of  the  case  to  be  paid  by  the 
losing  party.  In  the  present  case,  plaintiff, 
because  of  bis  failure  to  maintain  in  the 
circuit  court  the  adequacy  of  the  award  of 
damages  made  by  the  commissioners,  should 
be  treated,  under  the  section  of  the  statute 
last  quoted,  as  the  losing  party. 

In  dealing  with  the  method  by  which  a 
witness  may  claim  his  fees  for  attendance 
and  mileage,  the  statutes  provide  (section 
S259,  Rev.  St  1899  [Ann.  St  1906,  p.  1855]): 
"Each  witness  shall  be  ^amlned  on  oath 
by  the  court,  or  by  the  clerk  when  the  court 
shall  so  order,  or  by  the  Justice,  as  the  case 
may  be,  as  to  the  number  of  days  of  his  ac- 
tual necessary  attendance  under  subpoena  or 
recognizance,  and  the  number  of  miles  neces- 
sarily traveled;  and  In  every  case  where  a 
witness  shall  not,  as  such,  have  actually  and 
necessarily  attended  such  court,  or  before 
such  Justice,  and  withdrawn  himself  from 
his  business  during  the  full  time  for  which 
pay  Is  claimed,  be  shall  not  be  allowed  for 
more  than  one  day's  attendance."  And  that 
"the  clerk  of  each  court  of  record  shall,  on 
the  application  of  any  witness  to  have  his 
fees  allowed,  enter  on  bis  book,  under  the 
title  of  the  cause  in  which  the  witness  was 
summoned  or  recognized,  •  *  *  the  num- 
ber of  days  he  has  attended  and  the  number 
of  miles  he  has  necessarily  to  travel  In  con- 
sequence of  the  summons  or  recognizance, 
and  shall  swear  the  witness  to  the  truth  of 
the  facts  contained  In  said  entry."  Section 
3260. 

In  V^dt  y.  Railway,  supra,  we  held  "that, 
as  the  witnesses  were  not  first  sworn  to  the 


truth  of  the  feebook  entry  by  the  clerk,  he 
was  neither  authorized  to  allow  the  fees  for 
which  they  applied,  nor  to  tax  the  amount 
thereof  as  costs  in  the  case."  It  would  seem 
too  plain  for  serious  discussion  that,  in  or- 
der for  the  fees  and  mileage  of  a  witness 
and  the  fees  of  the  clerk  and  sheriff  for  is- 
suing and  serving  a  subpoena  to  be  legally 
taxed  as  costs  In  the  case,  It  must  be  made 
to  appear  that  the  attendance  of  the  witness 
was  compulsory  and  not  voluntary,  and  that 
the  provisions  of  sections  3259  and  S260  of 
the  statutes  above  quoted  have  been  satisfled. 
The  only  method  for  compelling  the  at- 
tendance of  the  witness  is  that  provided  In 
section  4661.  Rev.  St  1899  [Ann.  St  1906, 
p.  2545] :  "In  all  cases  where  witnesses  are 
required  to  attend  the  trial  in  any  cause  in 
any  court  of  record,  the  summons  shall  be 
Issued  by  the  clerk  of  the  court  wherein  the 
matter  Is  pending,  or  by  some  notary  pnlH 
11c,  or  Justice  of  the  peace  of  the  coimty 
wherein  such  trial  shall  be  bad,  stating  tlie 
day  and  place  when  and  where  the  witness- 
es are  to  appear."  The  section  following 
requires  that  the  summons,  or  subpoena  as 
it  Is  called,  "shall  contain  the  names  of  all 
witnesses  for  whom  a  simimons  Is  required 
by  the  same  party,  in  the  same  cause,  at  the 
same  time,  who  reside  in  the  same  county, 
and  may  be  served  in  any  county  in  the 
state."  The  manner  in  which  the  subpoena 
may  be  served  Is  prescribed  In  section  4671 
[page  2547]:  "Subpoenas  shall  be  directed 
to  the  person  to  be  summoned  to  testify  and 
may  be  served  \jy  the  sheriff,  coroner,  mar- 
shal or  any  constable  In  the  county  in  which 
the  witnesses  to  be  summoned  reside  or  may 
be  found,  or  by  any  disinterested  person  who 
would  be  a  competent  witness  in  the  cause, 
and  the  sheriff,  coroner,  marshal  or  constable 
of  any  county  may  serve  any  subpoena  is- 
sued out  of  any  court  of  record  of  their 
county.  In  term  time.  In  any  county  adjoin- 
ing that  In  which  the  court  is  being  held." 
Obviously,  under  these  sections  of  the 
statute,  a  subpoena  must  be  regarded  as  « 
process  of  the  court  out  of  which  It  is  Is- 
sued. That  it  must  be  Issued  and  served  Id 
the  form  and  manner  provided  In  order  to 
be  a  valid  process  Is  a  proposition  we  deem 
Incontrovertible,  and.  It  follows  from  what 
we  have  said,  that  costs  Incurred  under  a 
process  Improvldently  Issued  cannot  be  tax- 
ed against  tbe  losing  party.  In  plain  terms, 
the  statute  says  a  subpoena  must  be  Issued 
by  the  clerk,  and  must  contain  the  names  of 
the  witnesses  against  whom  It  Is  directed. 
This  does  not  mean  that  tbe  clerk,  or  one 
of  bis  deputies,  must  i>erform  the  manual 
work  of  preparing  the  subpoena,  but  It  does 
mean  that  when  he  officially  signs  It,  and 
affixes  to  It  the  seal  of  the  court  It  must  be 
complete  In  all  substantial  particulars.  Tbe 
subpoenas  in  controversy,  when  delivered  by 
the  clerk  to  defendants'  attorney,  were  not 
lawful  writs.  They  were  nothing  more  than 
pieces  of  blank  paper  to  ^blch  the  clerk 
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signed  his  name  and  afllxed  the  seal  of  the 
conrt.  Defendants'  attorney  was  not  em- 
powered by  law  to  issae  writs  of  tbls  char^ 
acter,  nor  was  the  clerk  authorized  to  del- 
egate to  him  the  exercise  of  a  powe^  belong- 
ing to  the  clerk  alone. 

We  appreciate  what  counsel  have  said 
relative  to  the  universality  of  the  practice 
followed  in  the  present  Instance,  but  how- 
ever general  it  may  be,  a  mere  custom  should 
not  be  permitted  to  defeat  the.  plain  import 
of  a  statutory  law.  When  the  legislative 
will  becomes  crystallized  into  a  statute,  it  is 
supreme  and  practices  or  customs  at  variance 
with  It  must  give  way. 

The  Judgment  la  affirmed.    All  concur. 


HINBS  V.  ROTCB. 
(Kansas  City  Court  of  Appeals.    Misaoorl.    Jan. 

1.  Fbaud  —  Actions  —  StJFPioiBHCT  o»  Evi- 

DBNCE. 

In  an  action  to  recover  money  invested  in 
corporate  stock,  becanae  of  defendant's  fraud  in 
tepresenting  the  corporation's  condition,  evi- 
dence examined,  and  held  to  show  that  defend- 
ant's representations  as  to  the  proposed  increase 
of  capital  stock  and  the  quality  and  value  of 
the  corporation's  goods  were,  false,  and  induced 
plaintiS  to  make  the  investment. 

2.  Same  —  Liabiutt   TnEBEroB  —  Mea^s   or 
Knowledoe  of  Facts. 

Neither  law  nor  equity  will  afford  relief 
for  false  representations,  where  the  subject- 
matter  is  equally  known  to  both  parties,  or 
where  both  parties  have  equal  means  of  informa- 
tion, and  regarding  which  one  or  the  other  is 
negligent. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  23,  Fraud,  {  23.] 

3.  Same. 

Where  plaintiff,  in  res^nse  to  defendant's 
advertisement  that  the  capital  stock  of  a  cor- 
poration was  to  he  increased  on  account  of  the 
prosperous  condition  of  its  business,  and  that 
the  new  stock  would  be  issued  to  purchasers, 
bqught  from  defendant,  without  exammiog  them, 
certain  shares  which  showed  on  their  face  that 
tbey  were  a  part  of  the  original  stock,  and 
no  new  stock  was  ever  issued  by  the  corpora- 
tion, plaintiff  could  not  recover  on  the  ground 
of  defendant's  false  representations,  since  he 
liad  every  opportunity  to  inform  himself  con- 
cerning the  stock  purchased,  and  negligently 
failed  to  use  such  opportunity. 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  23,  Fraud,  §{  19-23.] 

4.  Same. 

Plaintiff,  in  response  to  defendant's  adver- 
tisement that  a  corporation  was  doing  a  pros- 
perous business  and  carrying  a  stock  of  goods 
to  a  certain  amount,  purchased  from  defendant, 
after  looking  over  the  goods,  certain  shares  of 
the  corporate  stock.  Plaintiff  was  not  qualified 
to  determine  the  quality  and  value  of  the  goods, 
and  relied  upon  defendant's  representations. 
The  business  was  in  a  failing  condition,  and 
the  goods  of  less  value  than  represented.  Plain- 
tiff remained  in  the  corporation  for  some  time, 
but  was  not  an  accountant,  and  there  was  noth- 
ing to  show  that  he  knew  the  exact  conditions 
of  the  corporation  until  his  withdrawal  there- 
from. Held,  that  plaintiff  was  entitled  to  re- 
cover for  defendant  8  misrepresentations. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  {«  19-23.] 


5.  Sahb. 

A  seller  h  liable  to  an  action  of  deceit, 
if  he  fraudulently  represents  the  quality  of  the 
thing  sold  to  be  other  than  it  is  in  particulars, 
which  the  buyer  has  not  equal  means  of  knowing. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  {§  19-23.] 

6.  Same— Pleading — ^Pboof. 

It  is  not  required  that  a  pleading  should 
state  the  evidence  upon  which  a  party  relies, 
and  so,  where  a  petition,  in  an  action  to  recover 
money  invested  in  a  corporation,  alleged  that 
defendant  was  guilty  of  fraud  in  representing 
the  business  of  the  corporation  to  be  in  a  flour- 
ishing condition,  a  prospectus  givine  the  corjio- 
ration's  capital  stock  and  stating  that  the  cor- 
poration proposed  to  materially  increase  such 
stock  to  meet  the  demand  of  its  increased  busi- 
ness, etc.,  was  properly  admitted,  even  though 
there  was  no  reference  to  it  in  the  petition. 

7.  Same— Admisbibilitt   or   Bvidknck— Cib- 

CUHSTANCES  OF  FKAUD. 

In  an  action  for  damages  by  a  purchaser  of 
corporate  stock,  because  of  defendant's  fraud 
in  representing  the  business  of  the  corporation 
as  being  in  a  flourishing  condition,  it  was  prop- 
er to  interrogate  defendant  as  to  the  amount 
of  the  coTitoration's  liabilities,  such  testimony 
tending  to  show  its  solvency  or  insolvency. 

8.  TBIAI/—VEBDICT— Refusal  to  Accept. 

Wliere  the  court  charged  that  if  they  found 
for  plaintiff  the  verdict  should  be  for 'a  certain 
amount,  and  the  jury  returned  a  verdict  for 
plaintiff  in  a  less  amount,  the  court  properly 
refused  to  receive  the  verdict  and  ordered  the 
jury  to  return  to  their  room  and  further  con- 
sider the  case. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  B.  Teasdale,  Judge. 

Action  by  V.  G.  Hines  against  W,  K.  Royce. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Henry  C.  Solomon,  for  appellant  Ellis, 
Cook  &  Ellis,  for  appellee. 

BROADDUS,  P.  J.  This  is  a  suit  by  plain- 
tiff against  the  defendant  for  damages  for 
an  alleged  fraud.  The  admitted  facts  are  as 
follows :  The  defendant  who  resided  in  Kan- 
sas City,  Mo.,  caused  to  be  published  an  ad- 
vertisement soliciting  persons  with  capital  to 
take  Interest  in  a  certain  dry  goods  corpora- 
tion known  as  the  "Royce  Dry  Goods  Com- 
pany." At  that  time  the  plaintiff,  who  was  a 
resident  of  Sarcoxie,  Ho.,  answered  said  ad- 
vertisement, and  received  a  letter  from  de- 
fendant dated  February  28,  1903,  In  which 
among  other  things  was  stated  that  said  dry 
goods  company  was  conducting  a  large  and 
profitable  business  at  Kansas  City,  Mo.,  with 
a  stock  of  about  $100,000  in  value,  prac- 
tically all  new  goods  bought  at  first  hand; 
that  the  capital  of  the  said  company  had  been 
$GO,000,  but  at  a  meeting  held  on  the  day  of 
the  writing  of  said  letter  the  managing  of- 
ficers of  the  corporation  had  voted  to  Increase 
the  capital  stock  to  $100,000;  that  the  cor- 
poration was  ready  to  issue  such  Increased 
stock  to  purchasers;  that  the  managing  of- 
ficers had  concluded  to  Install  a  new  man- 
ager In  the  shoe,  clothing,  and  furnishing 
goods  department  of  their  business ;  and  that 
upon  receiving  said  letter  plaintiff  went  to 
Kansas  City,  and  had  an  Interview  with  de- 
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fendant,  in  which  he  repented  to  plaintiff  sub- 
stantially all  that  was  said  In  the  letter.  The 
plaintiff  paid  to  the  defendant  $4,500,  and 
received  In  exchange  from  the  defendant  45 
shares  of  $100  each  In  said  corporation.  The 
plaintiff  remained  In  charge  of  the  said  de- 
partment of  the  business  until  some  time  In 
the  early  part  of  July  In  that  year,  when  on 
account  of  some  altercation  he  had  with  a 
customer  be  was  discharged  by  the  defend- 
ant. The  45  shares  of  stock  Issued  to  the 
plaintiff  was  not  additional  stock  of  the  cor- 
poration, but  a  part  of  the  original  stock 
which  was  owned  by  the  defendant.  There 
was  no  such  additional  stock  Issued  by  said 
corporation.  The  45  shares  of  stock  Issued 
to  the  plaintiff  showed  upon  their  face  that 
It  was  a  part  of  the  original  stock.  The 
plaintiff  upon  receipt  of  this  stock  did  not 
examine  them,  but  put  them  in  a  drawer  In 
defendant's  establishment  to  which  he  had 
access.  The  plaintiff's  evidence  tends  to  show 
that  on  about  the  2d  of  July,  1908,  he  first 
learned  from  the  defendant  that  the  corpora- 
tion had  Issned  no  increase  of  treasury  stock, 
and  he  then  learned  for  the  first  time  that  the 
shares  of  stock  issued  to  himself  were  not 
increased  treasury  stock,  but  were  shares  of 
original  capital  stock,  and  owned  by  defend- 
ant, at  which  time  he  demanded  of  defend- 
ant the  return  of  said  $4,500,  and  offered  to 
return  to  defendant  the  said  certificates  of 
stock  issued  to  him;  that  the  Royce  Dry 
Goods  Company  did  not  have  a  large  and 
prosperous  business;  that  It  was  not  carry- 
ing a  stock  of  goods  to  the  value  of  $100,000, 
and  that  the  goods  carried  by  It  were  not  new 
and  not  bought  at  first  hand,  but  were  largely 
made  up  of  secondliand.  Inferior  goods;  that 
It  was  not  true  that  defendant  had  Issued, 
prior  to  said  transaction  with  plaintiff,  a 
part  of  said  increase  of  treasury  stock  to  sub- 
scribers and  purchasers ;  and  as  a  matter  of 
fact  the  plaintiff  introduced  evidence  tending 
to  prove  aU  the  material  allegations  of  his 
petition.  We  do  not  understand  that  defend- 
ant contends  that  the  plaintiff  failed  to  In- 
troduce such  evidence,  but  that  his  conten- 
tion is  that  it  disclosed  such  a  state  of  facts 
as  debarred  his  right  to  recover;  vis.,  that 
according  to  plaintiff's  own  testimony  when 
he  came  to  Kansas  City  after  having  receiv- 
ed defendant's  advertisement  he  was  afforded 
every  opportunity  to  examine  said  stock  of 
goods  on  hand,  and  did  examine  them  to  his 
own  satisfaction ;  that  he  was  a  merchant  of 
experience,  capable  of  informing  himself  of 
the  quality  and  the  value  of  the  goods  on 
hand;  that  the  shares  of  stock  Issued  to 
him  showed  upon  their  face  that  they  were 
not  Issued  for  any  Increase  of  the  capital 
stock  of  the  corporation,  but  a  part  of  its 
original  stock ;  that  the  plaintiff  had  the  op- 
portunity of  Inspecting  them  after  they  were 
Issued  to  him;  that  the  said  advertisement 
did  not  purport  that  any  new  stock  bad  been 
Issued,  and  only  that  it  was  proposed  to  be 
Issued;    and  that  the  plaintiff  expressed  no 


dissatisfaction  and  made  no  complaint  until 
be  was  discharged  as  aforesaid  from  the  em- 
ployment of  the  corporation.  While  such  was 
proved  the  plaintiff  Introduced  evidence  tend- 
ing to  show  that,  notwithstanding  he  had 
been  a  merchant  of  several  years'  experience, 
his  experioice  had  been  In  the  line  of  the  shoe 
business  mostly,  and  that  It  was  not  sach  as 
to  qnalify  him  to  know  the  value  and  quality 
of  other  kinds  of  goods  belonging  to  said  cor- 
poration, and  that  he  relied  entirely  npon  the 
representation  of  defendant  as  to  the  char- 
acter of  the  stock  which  he  was  receiving, 
and  as  to  the  value  and  quality  of  the  goods. 
And  it  was  shown  that  the  goods  were  of 
much  less  value  than  $100,000,  and  that  in 
the  course  of  a  short  while  the  corporation 
became  Insolvent  and  went  into  bankruptcy. 
The  cause  was  submitted  to  the  Jury,  which 
returned  a  verdict  for  the  plaintiff,  and  Judg- 
ment was  rendered,  from  which  defendant 
appealed. 

The  evidence  conclusively  establishes  that 
the  representation  made  by  the  defendant  in 
reference  to  the  proposed  issue  of  Increased 
stock  of  the  said  corporation  and  quality 
and  value  of  the  goods  was  false  and  no 
doubt  was  an  inducement  to  the  plaintiff  to 
purchase  said  stock.  But  It  is  contended  by 
defendant  that  there  can  be  no  recovery  for 
said  false  representation,  because  the  pla.a- 
tiff  had  within  easy  reach  everything  neces- 
sary to  enlighten  him  concerning  said  corpo- 
ration's stocl^  and  the  quality  of  and  value 
of  the  goods.  It  is  said  in  Davis  v.  Ins.  Co., 
81  Mo.  App.  284,  that:  "Neither  law  nor 
equity  will  afford  relief  on  the  ground  of 
false  representation,  where  the  subject-mat- 
ter Is  equally  known  to  both  parties,  if  both 
parties  have  equal  means  of  Information, 
and  In  regard  to  which  one  or  the  other  Is 
negligent."  And  such  Is  the  general  rule 
declared  and  recognized  by  all  the  appellate 
courts  of  this  state.  Dunn  v.  White,  63  Mo. 
181;  Brauckman  v.  Leighton,  60  Mo.  App. 
38.  In  business  transactions  parties  must 
not  neglect  to  use  their  own  judgment  and 
discretion.  Lnngdon  v.  Green,  49  Mo.  363. 
It  is  clear  from  these  authorities  that  plain- 
tiff, nothing  else  having  been  shown,  would 
not  be  entitled  to  recover  as  to  false  repre- 
sentation made  by  defendant  as  to  character 
of  stock  the  said  corporation  would  issue  or 
had  Issued  to  him,  for  he  had  every  oppor- 
tunity of  Informing  himself  as  to  those  mat- 
ters, and  he  negligently  failed  to  use  such 
opportunity.  But  notwithstanding  he  had 
every  opportunity  of  examining  the  stock  of 
goods  on  hand  as  to  their  value,  the  evidence 
tends  to  show  that  In  the  main  he  was  not 
qualified  after  seeing  the  goods  to  determine 
their  quality  and  value,  and  that  be  relied 
upon  the  defendant  in  reject  to  that  mat- 
ter. This  was  a  matter  of  much  Importance 
as  a  consideration  for  the  amount  of  money 
invested  by  plaintiff  in  the  business.  Tlie 
evidence  tends  to  show  tliat  the  plaintiff  was 
induced  thereby  to  invest  bis  money  in  a 
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falling  business  that  had  been  represented 
to  blm  by  defendant  as  prosperous  and  which 
afterwards  went  Into  bankruptcy.  We  are 
of  the  opinion  that  the  plaintiff  had  a  right 
to  rely  upon  representation  of  the  defendant 
as  to  the  condition  of  the  business  of  the  cor- 
poration, and  the  fact  that  be  remained  In 
the  coriMratlon  the  length  of  time  stated  be- 
fore he  withdrew  from  the  business  would 
not,  standing  alone,  preclude  his  right  of  re- 
covery, unless  it  was  shown  that  he  had  re- 
ceived such  Information  during  such  time  as 
would  advise  blm  of  the  true  situation  of  af- 
fairs. And  the  fact  that  he  was  discharged 
by  the  corporation  does  not  prove  conclusive- 
ly in  view  of  the  other  facts  and  clrcomatan- 
ces  mentioned  that  bis  withdrawal  Is  to  be 
attributed  to  such  discharge.  Starting  out 
with  the  assumption,  which  the  evidence  dis- 
closed beyond  doubt,  that  the  defendant  set 
a  trap  when  he  made  said  advertisement  to 
defraud  some  one,  and  that  he  did  In  fact 
defraud  and  deceive  plaintiff,  the  facts  and 
circumstances  ought  to  be  well  established 
that  the  plaintiff  entered  into  the  concern 
with  his  eyes  open  to  every  material  false 
representation  made  by  defendant,  or  that 
he  had  the  means  at  his  command  to  inform 
himself  of  the  situation  in  every  Important 
particular,  and  failed  and  neglected  to  do  sa 
He  could  not  have  easily  ascertained  all  the 
facts  In  regard  to  the  property  of  defendant 
corporation  and  Its  condition.  Had  he  been 
an  expert  bookkeeper,  be  might  have  found 
out  that  the  corporation  was  falling  and  on 
the  eve  of  bankruptcy,  but  It  was  shown  that 
be  was  not  such.  A  seller  Is  liable  to  an  ac- 
tion of  deceit  If  he  fraudulently  represents 
the  quality  of  the  thing  sold  to  be  other  than 
it  Is  In  some  particulars,  which  the  buyer 
lias  not  equal  means  of  knowing.  1  Story's 
Eqully,  }  197;  Cllnkenbeard  v.  Weatherman, 
157  Mo.  105,  67  S.  W.  767.  This  la  well-set- 
tled law. 

The  defendant  contends  that  the  court 
committed  error  In  the  admission  of  evidence 
of  a  prospectus  of  the  said  dry  goods  com- 
pany, In  which  was  set  forth  that  the  capital 
stock  of  the  company  was  $60,000,  which  the 
company  proposed  to  Increase  to  $100,000, 
to  meet  the  demand  of  Its  Increased  busi- 
ness, and  a  statement  therein  tbat  $40,000 
additional  stock  would  be  Issued,  etc.  The 
objection  to  this  evidence  is  tbat  there  is  no 
reference  to  the  prospectus  In  the  plaintiff's 
petition.  But  we  conceive  that  such  a  refer- 
ence was  not  necessary.  The  object  of  its 
introduction  was  to  show  that  fraud  liad 
been  committed  by  the  defendant  It  is  not 
required  that  pleading  should  state  the  evi- 
dence upon  which  the  party  relies,  but  only 
the  facts.  The  plaintiff  alleged  In  his  peti- 
tion that  the  defendant  had  been  guilty  of 
fraud  In  representing  tbat  the  business  of 
the  said  corporation  was  in  a  flourishing 
condition.    The  evidence  objected  to  went  to 


establish  that  allegation.  The  defendant  as- 
signs as  error  the  action  of  the  court  In  per- 
mitting plaintiff  to  interrogate  the  defend- 
ant as  to  the  amount  of  the  liabilities  of 
said  corporation  as  being  Irrelevant  and  not 
within  the  issues  of  the  case.  We  think  this 
was  admissible,  as  It  tended  to  show  condi- 
tion of  solvency  or  Insolvency  of  said  corpo- 
ration. 

Other  objections  made  to  omission  of  testi- 
mony we  think  were  without  merit.  We  will 
not  Incumber  the  record  with  reference  to 
them,  except  that  wherein  the  defendant 
claims  that  the  court  admitted  evidence  re- 
lating to  an  offer  of  a  compromise  between 
plaintiff  and  defendant  The  record  disclos- 
es that  all  snch  evidence  was  upon  objection 
of  defendant  excluded  by  the  court,  and  we 
find  none  that  was  received  that  related  to 
a  compromise  or  an  offer  to  compromise. 

We  have  examined  the  plalntltTs  Instruc- 
tions, and  we  find  they  are  not  subject  to 
the  objection  urged  by  the  defendant  that 
they  do  not  contain  a  full  and  complete  state- 
ment of  the  law  pertaining  to  the  action. 
On  the  contrary,  In  our  opinion,  they  fully 
cover  the  question  In  Issue  between  the  par- 
ties. The  jury  after  being  sent  out  returned 
a  verdict  In  favor  of  plaintiff  for  $1,500.  The 
court  refused  to  receive  this  verdict,  because 
the  Jury  was  instructed  tbat  If  they  found 
for  plaintiff  the  verdict  should  be  for  $4,600. 
The  court  ordered  the  Jury  to  return  to  their 
room  and  further  consider  the  case.  After 
which  they  returned  to  the  court  a  verdict 
for  $4,600.  The  defendant  in  support  of  his 
contention  tbat  this  was  error  cites  Haydel 
V.  Hurck,  5  Mo.  App.  267;  Ranney  v.  Bader, 
48  Mo.  639.  Neither  of  those  cases,  nor  the 
case  of  the  State  of  Missouri  ex  rel.  v.  Knight 
46  Mo.  83,  sustain  the  defendant's  theory. 
In  the  case  of  Ranney  v.  Bader  the  verdict 
of  the  Jury  was:  "We,  the  Jury,  find  for  the 
plaintiff,  and  assess  his  damages  at  $293, 
with  6  per  cent  interest"  The  court  said 
the  verdict  was  correct  as  the  law  fixed  the 
rate  of  Interest  anyway,  and  the  finding  of 
interest  did  neither  good  nor  harm.  In  the 
case  of  State  ▼.  Knight  46  Mo.  84,  the  ver- 
dict was:  "We,  the  Jury,  find  a  verdict  for 
defendants,  they  to  pay  the  cost  of  the  suit" 
The  court  held  tbat  the  verdict  was  in  favor 
of  the  defendant  and  that  the  statement  that 
they  were  to  pay  the  cost  of  the  suit  was 
mere  surplusage,  and  should  be  disregarded. 
Here,  however,  the  first  verdict  returned 
was  not  a  propec  verdict,  because  the  Jury 
had  disregarded  the  InstmctionB  of  the  court 
that  if  they  fonnd  for  plaintiff  the  verdict 
should  be  $4,600.  Therefore  a  verdict  of 
$1,500,  was  not  responsive  to  the  instructions, 
and  the  court  was  not  bound  to  receive  such 
verdict  A  review  of  the  whole  case  shows 
that  the  verdict  was  for  the  right  party,  and 
the  Judgment  should  be  sustained. 

Affirmed.    All  concur. 
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CITY  OF  FULTON  y.  SIMS. 

(Kansas  City  Court  of  AppealB.    MissoarL    Jan. 
6,  1O08.) 

1.  MtrmciPAi.  CoBPOBATions  —  Intebtkberok 
WITH  State  Institutioab. 

An  ordinance  eatablisbtnr  public  scales  and 
declariDg  that  coal,  etc.,  shall  not  be  gold  with- 
out being  weighed  thereon  is  inapplicable  to  re- 
quire one  selling  coal  to  a  state  institution, 
located  within  the  corporate  limits,  to  first  have 
the  same  weighed  on  such  scales ;  the  city  being 
without  authority  to  interfere  with  the  pur- 
chases, which  Rev.  St.  1809,  {  7708  [Ann.  St 
1906,  p.  3679],  authorizes  the  institution  to 
make. 

[Ed.  Note.— For  cases  in  point,  see  Cent^  Die. 
vol.  36,  Municipal  Corporations,  g§  1311-1314.] 

2.  Sam*— Ordinance— CoNSTBUCTiON. 

An  ordinance  establishing  public  scales  and 
declaring  that  commodities  specified  shall  not 
be  sold  without  being  weighed  thereon,  but  pro- 
viding that  owners  of  scales  may  have  commodi- 
ties weighed  thereon  which  they  purchase,  is  a 
police  regulation  and  does  not  require  one  selN 
ing  a  commodity  specified  to  have  the  same 
weighed  on  such  scales,  where  it  is  weighed  on 
the  purchaser's  scales. 

Appeal  from  Circuit  Gonrt.  Callaway 
County;  A.  H.  Waller,  Judge 

William  T.  Sims  was  charged  with  a  viola- 
tion of  an  ordinance  of  the  city  of  Fulton, 
and  from  a  judgment  of  acquittal,  the  city 
appeals.    Affirmed. 

D.  P.  Bailey,  for  appellant  Harris  & 
Hay,  for  respondent 

EUilSON,  J.  Defendant  was  charged 
witb  a  violation  of  an  ordinance  of  the  city 
of  Fulton,  a  city  of  the  third  class.  On  a 
trial  in  the  circuit  court  be  was  acquitted. 

It  appears  that  the  city  bad  an  ordinance 
establishing  public  scales  and  providing  that 
coal,  hay,  etc..  should  not  be  sold  or  bought 
without  being  weighed  on  such  scales  and  a 
certificate  of  weight  given  to  the  purchaser. 
Defendant  was  the  owner  of  a  coal  mine  sit- 
uated outside  of  the  limits  of  the  city.  He 
sold  and  delivered  coal  to  State  Hospital  for 
Insane,  No.  1,  an  eleemosynary  institution  of 
the  state.  Article  1,  c.  118.  Rev.  St  1889 
[Ann.  St  1906,  p.  3676].  At  the  trial  the  fol- 
lowing facts  were  agreed  upon:  "That  the 
defendant  William  Sims  did.  on  the  18th 
day  of  August  1906,  haul  from  his  coal 
mines  outside  city  limits  of  Fulton,  and  de- 
liver to  the  State  Hospital  No.  1,  in  the 
corporate  limits  of  the  city  of  Fulton,  one 
load  of  stone  coal  as  alleged  In  the  informa- 
tion herein,  without  flrst  having  the  same 
weighed  on  the  city  scales  and  obtaining  a 
certificate  of  weight  as  prescribed  In  the  or- 
dinances mentioned  In  the  information,  and 
that  the  said  coal  was  sold  to  the  said  hos- 
pital by  the  defendant  by  contract  entered 
Into  on  the  1st  day  of  September,  1905,  which 
was  prior  to  passage  of  ordinance  under 
which  this  action  Is  brought,  and  which  pro- 
vides that  said  coal  should  be  weighed  on 
hospital  scales  free  of  charge,  and  that  said 
coal  was  delivered  under  and  In  fulfillment 
of  said  contract  and  was  weighed  on  scales 


belonging  to  said  hospltaL"     The  ordinance 
in  question  provides  that: 

"Section  1.  Election  and  compensation,''  etc 

"Sec.  2.  Weights  and  measures  to  be  kept. 

"Sec.  3.  Public  scales  established. 

"Sec.  4.  Duties  of  welgbmaster. 

"Sec.  5.  Weights  and  measures. 

"Sec  a  Com,  Hay^,  and  Coal  to  be  Welgbed 
on  City  Scales. — No  person  shall  buy  or  sell, 
or  offer  to  buy  or  sell,  or  receive  or  deliver,  in 
the  city  of  Fulton,  any  corn,  hay  or  mineral 
coal,  In  bulk  or  wagon,  or  dray  load,  until  the 
same  shall  flrst  be  weighed,  before  the  delivery 
or  reception  thereof,  on  the  city's  scales,  and  a 
certlflcate  of  the  weight  is  given  and  pro- 
cured as  required  by  tills  ordinance:  Pro- 
vided, persona  who  are  dealers  in  buying  and 
selling  com,  hay  or  mineral  coal  at  a  stand 
or  permanent  place  of  business  In  this  city 
and  who  have  a  merchant's  license  from  the 
dty  to  engage  in  such  btuineas,  may  sell  com 
or  coal  in  quantities  not  exceeding  fifteen 
bushels,  and  bay  not  exceeding  five  hundred 
I>ounds,  without  having  the  same  weighed  by 
the  city  welgbmaster,"  etc. 

"Sec.  7.  Private  Scales  Not  to  be  Used,  Ex- 
cept.— All  persons  now  or  hereafter  owning 
or  having  charge  of  any  heavy  draft  scales 
within  this  city  other  than  tlie  city  scales 
provided  by  this  or  other  ordinance  are  pro- 
hibited from  weighing  or  permitting  to  be 
weighed  on  sudi  private  scales,  any  loaded 
wagon  or  other  vehicle,  or  any  horse,  mule, 
cattle,  bogs,  sheep  or  other  animal,  unless  the 
thing  weighed  Is  owned  or  to  be  purchased 
by  the  owner  of  the  scales:  Provided,  that 
railroad  compiknles  and  owners  of  stockyards 
are  exempt  from  the  provisions  of  this  sec- 
tion so  far  as  concerns  the  weighing  of  live 
stock,  and  of  such  grain,  hay  and  other  prod- 
ucts as  may  be  Intended  for  their  own  use 
or  immediate  shipment 

"Sec  8.  Penalty  for  not  paying,"  etc 

"Sec  9.  Prescribes  fees,"  etc 

"Sec  12.  Penalty. — Any  person  violating 
any  of  the  provisions  of  this  ordinance 
•  •  •  shall  be  deemed  guilty  of  a  mla- 
demeanor,  and  upon  conviction  shall  be  fined 
not  less  than  one  nor  more  than  one  hun- 
dred dollars." 

At  the  close  of  the  case  the  trial  court 
gave  the  following  instruction:  "That  under 
the  law  and  the  evidence  the  verdict  mnat  be 
for  defendant."  And  at  the  time  of  giving 
the  same  announced  that  it  held  "that  the 
city  of  Fulton  could  not  require  parties  sell- 
ing coal  or  other  supplies  to  a  state  institu- 
tion though  located  wittiin  Its  corporate  lim- 
its, to  first  have  the  same  weighed  on  Its  pub- 
lic scales."  The  coal  sold  by  the  defendant 
was  for  supplies  to  a  state  institution,  which 
Is  conducted  under  the  control  and  manage- 
ment of  the  state.  It  Is  especlaUy  provided 
by  statute  that  the  board  of  managers  of  the 
institution  shall  purchase  supplies  for  lbs 
use  and  consumption.  Section  7708,  Rev.  St 
1899  [Ann.  St  1906,  p.  3679].  The  dty  of 
Fulton  and  the  hospital  tor  Jiba  Insane  are 
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each  under  the  control  of  the  state,  and  the 
functions  of  each  are  separately  provided 
for.  In  the  respect  here  considered,  each  Is 
independent  of  the  other,  and  we  therefore 
can  dlscoTer  no  reason,  in  the  at>8ence  of 
statutory  provleions,  supporting-  the  city  in 
Interfering  with  the  hospital  In  the  purchases 
which  the  statute  authorizes  It  to  make  for 
itself.  Ky.  Institution  for  the  Blind  t.  Louis- 
ville, 97  S.  W.  402,  30  Ky.  Law  Rep.  136,  8 
L.  R.  A.  (N.  S.)  553.  That  case  arose  orer 
the  dty  attempting  to  compel  the  institution 
to  provide  certain  fire  escapes  for  Its  build- 
ings, and  we  consider  It  to  be  in  point  in  the 
present  controversy.  The  Kentucky  Court  of 
Appeals  among  other  things  said  that  "the 
tnunicipal  government  is  but  an  agent  of  the 
state — ^not  an  independent  body.  It  governs 
in  the  limited  manner  and  territory  that  in 
expressly  or  by  necessary  Implication  grant- 
ed to  it  by  the  state.  It  is  competent  for 
the  state  to  retain  to  itself  some  part  of  the 
government,  even  within  the  municipality, 
which  it  will  ezerdse  directly,  or  through 
the  medium  of  other  selected  and  more  suit- 
able instrumentalities.  How  can  the  city 
have  ever  a  superior  authority  to  the  state 
over  the  latter's  own  property,  or  in  Its  con- 
trol and  management?  From  the  nature  of 
things  It  cannot  have." 

Another  reason  we  think  justified  the  trial 
court  In  discharging  the  defendant  It  will 
be  borne  in  mind  that  this  coal  was  weighed 
on  the  scales  owned  by  the  hospital.  By  ref- 
«rence  to  section  7  of  the  ordinance  as  set 
out  above  it  will  be  seen  that  persons  owning 
their  oym  scales  may  have  commodities 
weighed  thereon  which  they  purchase  for 
themselves.  As  stated  by  defendant's  coun- 
sel, this  provision  would  be  meaningless  if  the 
seller  were  prohibited.  In  such  cases,  from 
selling  by  the  weight  of  such  scales.  It  Is 
therefore  our  conclusion  that  the  ordinance 
In  question,  by  its  own  terms,  does  not  apply 
to  a  sale  where  the  commodity  sold  Is  weigh- 
ed on  the  purchaser's  own  scales,  with  bis 
approbation.  And  why  should  an  ordinance 
apply  to  such  a  sale?  Such  ordinances,  un- 
less designed  and  authorized  by  the  charter 
for  taxing  purposes,  are  police  regulations. 
C!ity  of  Lamar  v.  Weldman,  67  Mo.  App.  513; 
City  of  St  Charles  v.  Eisner,  155  Mo.  671, 
£6  S.  W.  291.  And  they  are  ordained  for  the 
benefit  of  the  purchaser  to  protect  him  from 
false  weights.  Coal  Co.  v.  St  Louis,  130  Mo. 
323,  32  S.  W.  649,  61  Am.  St  Rep.  666.  When 
his  own  scales  are  used,  and  the  seller  Is  sat- 
isfied, the  public  should  rest  content 

The  Judgment  Is  affirmed.    All  concur. 


LAMM  et  a1.  v.  RAILEY. 

(Kansas  C9ty  Court  of  Appeals.    Missouri.    Jan. 
6,  1908.) 

■Costs— Ejectment— D  iscretion — Statutes. 

Rev.  St.  1899,  ;  1547  [Ann.  St  1906,  p. 
1174],  provides  that  m  all  civil  actions  the  pre- 
vailing party  shall  recover  coiti^  except  where 


a  different  nroviaion  is  made.  Section  1650 
[Ann.  St.  1906,  p.  1176]  provides  that,  where 
a  verdict  Is  on  any  Issue  in  favor  of  defendant, 
he  shall  have  judt^ent  for  costs,  in  the  discre- 
tion of  the  coart  Held,  that  the  fact  that  de- 
fendant In  ejectment  filed  a  general  denial  and 
a  counterclaim  did  not  bring  the  question  of 
coata  within  the  discretion  of  the  court  but 
tliat  plaintiff,  on  recovering  judgment,  was  en- 
titled to  have  all  the  costs  taxed  against  defend- 
ant under  section  1652  [Ann.  St.  1006,  p.  1177], 
providing  that  in  all  actions  not  founded  on  con- 
tract if  plaintiff  recover  any  damages,  he  shall 
recover  tua  costs. 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty; Wm.  H.  Martin,  Judge. 

Action  by  Maggie  A.  Lamm  and  another 
against  Samuel  Ralley.  From  a  judgment 
taxing  part  of  the  costs  against  plaintiffs, 
they  appeal.    Reversed. 

Edmund  Burke  and  John  Cosgrove,  for  ap- 
pellants.   R.  M.  Embry,  for  respondent 

BBOADDUS,  P.  J.  This  Is  an  appeal  by 
plaintiffs  from  a  Judgment  of  the  court  tax- 
ing against  them  certain  cost  incurred  during 
the  proceedings.  The  action  was  ejectment 
The  defendant  was  duly  served  to  appear  at 
the  January  term  of  the  court  for  the  year 
1906,  It  being  the  9th  day  of  said  month. 
After  service  of  summons  upon  defendant 
and  a  short  time  prior  to  the  beginning  of 
the  term,  his  attorney  notified  plaintUTs  at- 
torney that  he  would  file  a  motion  to  re- 
quire the  plaintiffs  to  give  security  for  the 
costs  In  the  case.  Under  rule  7  of  said  court 
ail  motions  for  security  of  costs  were  requir- 
ed to  be  filed  on  or  before  the  day  upon 
which  such  cause  Is  set  for  trial.  On  the 
8d  day  of  January,  1906,  the  defendant  caus- 
ed to  be  issued  out  of  the  office  of  the  clerk 
three  subpoenas  for  21  witnesses  to  appear 
in  said  cause  in  his  behalf  on  the  10th  day 
of  said  month,  of  whom  only  10  testified  in 
the  case.  On  the  6th  of  said  month  subpcenas 
were  Issued  in  behalf  of  plaintiff  for  the  at- 
tendance of  20  witnesses.  On  the  9th  day  of 
January  defendant  filed  a  demurrer  to  plain- 
tiffs' petition,  which  was  sustained  by  the 
court  on  the  11th  day  of  January,  whereup- 
on on  the  said  last-named  day  the  plaintiffs, 
with  leave  of  court  filed  an  amended  peti- 
tion to  which  on  the  12th  day  of  January 
defendant  filed  an  answer  and  counterclaim, 
and  on  the  same  day  the  plaintiff  filed  a  re- 
ply. At  the  time  the  court  sustained  the  de- 
murrer to  plaintiffs'  petition  it  was  announ- 
ced in  open  court  that  the  answer  to  the 
proposed  amended  petition  would  be  a  gen- 
eral denial.  No  motion  at  any  time  was  filed 
requiring  plaintiff  to  give  security  for  cost 
On  the  trial  a  lease  was  introduce^  as  evi- 
dence by  plaintiffs,  and  tn  connection  there- 
with three  witnesses  were  introduced ;  to  wit, 
Charles  P.  Splelier,  S.  H.  Johnson,  and  J. 
Gump.  The  defendant  Introduced  witnesses 
in  support  of  its  answer  and  counterclaim. 
The  plaintiffs  introduced  no  other  witnesses 
than  those  named.  The  finding  and  Judgment 
were  in  favor  of  plaintiffs.    This  Judgment 
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was  In  favor  of  plaintiffs  for  tbe  cost  of  the 
case.  Afterwards,  on  tbe  same  day,  tbe 
court  made  an  additional  order  In  reference 
to  the  taxation  of  cost ;  tIz.,  that  tbe  cost  of 
all  witnesses  used  In  tbe  trial  of  the  cause 
be  adjudged  against  tbe  defendant,  and  that 
tbe  cost  of  all  witnesses  not  used  In  trial 
of  tbe  case  be  adjudged  against  tbe  plaln- 
tltTs,  which  inclnded  all  plalntlfb'  witnesses, 
except  those  mentioned,  and  also  all  the  de- 
fendant's witnesses,  and  which  Included  the 
fees  due  tbe  clerk  for  Issuing  subpoenas  for 
the  witnesses,  and  also  the  fees  of  the  sheriff 
for  serving  them.  On  the  21st  of  January 
the  plaintiffs  filed  a  motion  to  have  the  cost 
adjudged  against  them  set  aside,  which  mo- 
tion was  continued  until  the  5th  day' of  May, 
1905,  and  on  which  day,  by  leave  of  court, 
was  withdrawn,  and  on  the  same  day  by 
leave  of  court  reflled ;  whereupon  defendant's 
attorney  stated  to  the  court  that  be  con- 
sented that  all  claims  for  witness  fees  for 
the  third  day  would  be  assumed  by  the  defend- 
ant The  motion  came  up  for  hearing  again 
on  the  27th  day  of  May ;  whereupon  Mr.  Em- 
ery, defendant's  attorney,  testified  that  after 
be  had  determined  to  file  a  demurrer  to  the 
petition  of  plaintiffs  he  had  all  of  his  wit- 
nesses summoned ;  that  he  retained  some  of 
bis  witnesses  after  the  demurrer  bad  been 
sustained  for  the  purpose  of  trial  after  the 
Issues  were  made  up,  but  he  could  not  tell 
how  many.  The  motion  was  not  taken  up 
again  lutll  tbe  12tb  of  January,  1906,  when 
tbe  plaintiffs  offered  the  following  declara- 
tion of  law,  namely:  "The  cost  In  this  case 
sbonld  all  be  taxed  against  the  defendant, 
unless  It  shall  appear  from  the  evidence  that 
the  plaintiffs  summoned  witnesses  vexations- 
ly,  and  there  Is  no  evidence  of  any  witness 
summoned  vexatlonsly,  and  for  the  purpose 
of  making  unnecessary  cost"  This  declara- 
tion of  law  the  court  refused.  The  court 
overruled  plaintiffs'  motion  to  retax  the  cost 
except  to  the  extent  of  $34.35,  and  adjudged 
all  the  remaining  cost,  amounting  to  $98.70, 
ngalnst  the  plaintiffs. 

The  question  of  cost  Is  a  matter  regulated 
by  the  statute.  Section  1547,  Rev.  St  1899 
[Ann.  St  1906,  p.  1174],  provides  that:  "In 
all  civil  actions,  or  proceedings  of  any  klhd. 
the  party  prevailing  shall  recover  bis  costs 
ng.ilnst  the  other  party,  except  in  those  cases 
In  which  a  different  provision  Is  made  by 
law."  Section  1548  of  the  same  statute  [Ann. 
St  1906,  p.  1176]  provides  as  follows:  "On 
all  motions  the  court  may  give  or  refuse 
costs  at  Its  discretion,  unless  where  it  is 
otherwise  provided  by  law."  And  section 
1549,  Id.-  [Ann.  St  1906,  p.  1176],  provides 
that:  "When  any  defendant,  in  any  action, 
shall  plead  several  matters,  any  of  which 
shall,  upon  demurrer  Joined,  be  adjudged 
Insufflclent,  or  If  a  verdict  shall  be  found 
on  any  issue  in  the  case  for  plaintiff,  costs 
shall  be  given  at  the  discretion  of  the  court" 
Sections  1550  and  1561  [Ann.  St  1906,  p.  1176] 


also  provide  In  what  cases  the  court  may  tax 
cost  at  discretion.    They  read  as  follows: 

"Sec.  1550.  Where  there  are  several  counts 
in  any  petition,  and  any  one  of  them  be  ad- 
Judged  Insufflclent  or  a  verdict  on  any  issue 
Joined  thereon,  shall  be  fonnd  for  the  de- 
fendant costs  shall  be  awarded  at  the  discre- 
tion of  the  court. 

"Sec.  1551.  Where  several  persons  are 
made  defendants  to  any  action,  and  any  one 
or  more  of  them  shall  have  Judgment  in  his 
favor,  every  person  so  having  Judgment  shall 
recover  his  costs,  In  like  manner  as  if  such 
Judgment  had  been  entered  in  favor  of  all 
the  defendants,  unless  It  shall  appear  to  the 
court  that  there  was  reasonable  cause  for 
making  such  person  defendant  to  such  ac- 
tion." 

-This  case  being  one  of  ejectment,  and  the 
answer  a  general  denial  and  a  plea  of  coun- 
terclaim, does  not  bring  the  question  of  cost 
within  the  provisions  of  the  statute  giving 
discretionary  power  to  tbe  court  to  tax  cost 

Section  1652,  Id.  [Ann.  St  1906.  p.  1177], 
provides  as  follows:  "Sec.  1552.  In  all  ac- 
tions not  founded  on  contract,  tbe  damagr^ 
claimed  In  the  petition  shall  determine  the 
Jurisdiction  of  the  court,  and  If  the  plaintiff 
recover  any  damages  he  shall  recover  bis 
cost"  This  being  an  action  ex  delicto,  nnder 
said  latter  section  the  cost  should  have  all 
been  taxed  against  the  defendant  and  In 
favor  of  plaintiff.  Da  Pont  v.  McLaran,  01 
Mo.  511;  Vineyard  v.  Lynch,  86  Mo.  681; 
Hecht  V.  Helmann,  81  Mo.  App.  373. 

It  was  made  to  appear  that  plaintiffs  did 
not  have  the  witnesses  summoned  In  their 
behalf  for  the  purpose  of  vexation,  that 
they  were  not  guilty  of  any  intentional  wrong- 
doing, and  that  they  acted  in  good  faith. 
There  appears  to  be  no  good  reason  for  tax- 
ing tbe  cost  pertaining  thereto  against  them. 

The  cause  Is  reversed  and  remanded,  with 
directions  to  tax  all  the  costs  in  favor  of 
plaintiffs  against  defendant    All  concur. 


ROGERS  ▼.  RUNDELL  et  aL 
iEansas  City  Court  of  i^peals.    Missouri.    Jan. 

1.  Master  aitd   SEBVAnT— Injukt  to   Sebv- 
ant—Ngolioencb— Evidence. 

Evidence  in  an  action  aKainst  mine  on-ners 
for  death  of  a  miner  by  the  caving  of  the  roof 
of  the  mine  held  sufficient  to  show  negligence  in 
supporting  tbe  roof. 

2.  Same  —  ConTBiBOTOBT    NKOLiaBRCB  —  As- 
suMiTioH  OF  Risk. 

It  is  a  question  of  contribntory  negligence, 
and  not  of  assumption  of  risk,  where  the  peril 
of  a  servant  in  tbe  performance  of  his  duty  is 
increased  by  the  neguxence  of  the  master,  and 
the  servant  knowing  of  the  negligence,  and  that 
it  bad  rendered  the  performance  of  bis  duty 
more  hazardous,  continues  in  the  performance  of 
his  duty. 

[Kd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant  §S  574-600.1 

8.  Same— iRSTsncnoNS. 

An  Instruction  in  an  action  tor  death  of  a 
miner  from  the  caving  of  the  roof  of  the  mine 
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that  if  he  knew  the  dimtasiona  of  the  drift  in 
which  he  was  icjnrcd  and  the  character  and  con- 
dition of  the  ground  in  which  it  was  cut,  so  far 
as  they  were  reasonably  ascertainabie,  and  the 
way  in  which  the  timbering  was  done,  and  the 
risks  and  danger  incident  to  worlsinK  therein 
under  ali  said  conditions,  and  continued  to  worit 
therein  without  complaint,  there  couid  he  no  re- 
covery, is  objectionable  as  leaving  out  of  con- 
sideration the  question  whether  or  not  deceased 
might  have  reasonably,  under  the  conditions  as 
they  appeared  to  him,  have  proceeded  with  the 
work,  with  the  expectation  of  safety  by  the  use 
of  ordinary  care ;  there  being  evidence  tending  to 
show  that  he  might  have  reasonably  thought  he 
could  safely  proceed  with  the  work. 

4.  KviDENci  —  Opinions  —  Exauination  tw 

EXPEBTS. 

The  qnestion  "what  do  you  say  from  your 
experience  •  •  *  as  to  the  propriety  of  driv- 
ing a  drift  with  limestone  and  boulders  and 
selvage  85  feet  wide  and  25  feet  high"  is  not  a 
proper  question  for  expert  testimony,  as  it  only 
calls  for  an  expression  of  a  conclusion. 

5.  Saub. 

The  qnestion  asked  an  expert  miner  "what 
effect  would  the  leaving  out  of  a  collar  brace 
have  on  the  strength  of  the  timbering  in  a  drift" 
is  competent 

6.  Ramk. 

The  question  to  an  expert  "I  will  ask  yon 
to  state  whether,  in  your  judgment  as  a  miner, 
it  was  proper  or  improper  to  cut  that  drift  at 
the  width  which  it  was  cut  and  the  way  in 
which  the  ground  was  handled"  was  improper, 
as  asking  for  a  condneion,  and  not  for  an  opin- 
ion. 

7.  API»SAL  —  ReTIKW  —  HABUI.ESS     Ebbob  — 

QuKsnoNS  TO  Witnesses. 

Though  the  question  to  an  expert  "I  will 
ask  you  to  state  whether,  In  your  Judgment  as  a 
miner,  it  was  proper  or  improper  to  cut  that 
drift  at  the  width  which  it  was  cut  and  the  way 
in  which  the  ground  was  handled"  was  improper 
as  asking  for  a  conclusion,  and  not  for  an  opin- 
ion, the  answer  that  it  was  cut  the  usual  width 
was  proper. 

Appeal  from  Clrcnlt  Court,  Jasper  County ; 
Hugh  Dabbs,  Judge. 

Action  by  Nellie  Rogers  against  M.  W.  Run- 
dell  and  others.  Verdict  for  defendants  was 
set  aside  and  a  new  trial  granted,  and  de- 
fendants appeal.    Affirmed. 

F.  L.  Forlow  and  A.  E.  Spencer,  for  appel- 
lants. W.  O.  Irwin,  W.  J.  Owen,  and  Thom- 
as &  Hackn^,  for  respondent 

BROADDUS,  P.  J.  The  cause  was  tried 
before  a  Jury,  and  a  verdict  rendered  in  favor 
of  the  defendants,  whicb,  upon  motion  of 
plaintiff,  was  set  aside.  From  the  action  of 
the  conrt  in  setting  aside  the  verdict,  the 
defendants  appealed. 

The  salt  Is  against  the  defendants  for  dam- 
ages In  the  sum  of  $4,500,  which  plaintiff 
claims  was  tbe  result  of  defendants'  negli- 
gence^ which  caused  the  death  of  her  husband, 
Charles  M.  Rogers,  a  miner.  Tbe  negligence 
alleged  was,  generally,  in  falling  to  properly 
cut  and  construct  timbers,  or  otherwise  pro- 
tect the  drift  from  caving;  In  cutting  the 
drift  too  wide  and  too  high;  in  falling  to 
furnish  sufficient  timbers  and  of  sufficient 
size  and  quality  to  render  the  drift  reason- 
ably safe;  in  falling  to  properly  place  and 
secure  said  timbers  so  as  to  prevent  their 
falling  or  being  knocked  down;   and  in  suf- 


fering a  large  boulder  to  remain  in  the  roof 
of  the  drift  The  answer  was  a  general  de- 
nial. 

Tbe  grounds  upon  which  the  court  granted 
a  new  trial  were  as  follows :  That  the  court 
erred  in  giving  improper  instructions  asked 
by  defendants,  in  refusing  competent  rele- 
vant evidence  offered  by  tbe  plaintiff,  and 
in  admitting  Incompetent  and  Irrelevant  evi- 
dence offered  by  the  defendants.  Tbe  plain- 
tiff Introduced  evidence  that,  at  tbe  time  of 
the  killing  of  her  husband,  be  was  in  tbe 
employ  of  the  defendants,  in  defendants'  mine, 
In  a  drift  from  160  to  170  feet  from  tbe  sur- 
face of  the  ground;  that  tKls  drift  was  80 
feet  long  from  the  shaft,  and  that  it  was  34 
feet  wide,  and  about  25  feet  high;  that  it 
was  in  what  was  called  "bouldry  selvage 
ground,"  which  was  treacherous,  and  was 
liable  to  fall  from  the  effects  of  the  air  dis- 
solving and  loosening  it  There  was  evi- 
dence that  the  place  where  plaintiff's  bus- 
band  was  killed  and  where  tbe  cave  of  the 
roof  occurred,  and  on  the  left  hand  side  of 
the  drift,  were  two  old  drifts,  whicb  ran  into 
the  main  drift  six  feet  from  the  bottom 
thereof,  and  extended  as  high  as  the  roof  of 
the  same;  that  the  defendants  failed  to  put 
in  support  of  the  roof  In  said  drifts,  and 
failed  to  shore  up  the  left  side  of  the  drift, 
and  failed  to  take  necessary  precaution  to 
prevent  the  dirt  from  falling  from  tbe  roof 
of  the  two  old  drifts ;  that  before  the  timber- 
ing was  done  In  tbe  drift  there  was  a  bouldor 
in  the  roof  that  bung  down  below  the  place 
where  the  timbering  should  go,  and  that  de- 
fendants' foreman  Instead  of  removing  tbe 
boulder  popped  it  off,  that  Is  to  say,  in  mlu- 
ing  parlance,  shot  off  the  banging  part,  and 
that  it  was  then  discovered  that  the  boulder 
was  in  selvage  ground,  and  this  boulder  was 
uncovered  and  showed  a  surface  of  several 
feet  There  was  evidence  that  the  post  used 
by  defendants  in  timbering  the  shaft  were 
placed  as  far  apart  as  8  feet,  and  In  some 
places  further,  and  in  one  place  the  post 
were  14  feet  apart;  and  tbat  in  some  in- 
stances these  post  were  of  no  greater  diame- 
ter than  7  or  8  inches  at  tbe  smallest  part 
It  was  in  evidence  that,  in  mining,  collar 
braces  were  used  to  keep  tbe  post  from 
spreading  or  coming  together,  but  that  at  the 
point  where  the  final  break  came  that  killed 
plalntliTs  husband  no  collar  braces  had  been 
placed;  and  that  tbe  post  were  not  stayed 
at  that  point  Tbe  evidence  tended  to  show 
that  the  weight  of  the  timbers,  uniesa  they 
were  braced,  would  have  a  tendency  to 
spread ;  and  that  on  the  day  before  the  kill- 
ing of  plaintiff's  husband  while  the  miners 
were  at  work  tb^  beard  a  rumbling  in  tbe 
roof;  tbat  loose  dirt  and  other  substances 
were  caving  down  on  tbe  left  side  of  tbe  drift 
and  on  the  left  side  of  the  timbers. 

We  have  stated  some  of  tbe  main  evidence 
of  the  case,  and  it  is  sufficient  to  say  tbat 
plaintiff's  evidence  tended  to  support  the 
allegation  of  ber  petition.    It  was  disclosed 
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that  plaintiff  was  a  miner  of  many  years'  ex- 
perience, who  had  been  wori^lng  in  the  drift 
where  the  accident  occured,  and  that  he  had' 
helped  to  cut  the  timber  in  the  drift,  and 
that  he  Itnew  all  that  could  tie  known  about 
its  condition.  The  evidence  of  the  defendants 
tended  to  show  that  the  roof,  where  it  fell, 
was  apparently  a  Ihne  roof,  which  would 
stand  without  timbers,  but,  notwithstanding, 
they  timbered  the  same  in  the  usual  way; 
that  the  drift  was  considered  safe,  and  that 
Its  dangerous  condition  was  not  discovered 
before  the  accident;  and  that  the  boulders 
fell  suddenly  and  without  warning.  It  has 
been  stated  that  the  court  set  aside  the  ver- 
dict In  favor  of  the  defendants  on  the  grounds 
of  error  in  giving  instruction  in  their  behalf. 
Instruction  numbered  10,  given  for  defend- 
ants, Is  attacked  by  plaintiff  as  being  errone- 
ous, and,  as  such,  a  sufficient  Justification  of 
the  court  in  setting  aside  the  verdict  and 
granting  a  new  trial.  This  Instruction  Is  as 
follows:  No.  10.  "If  you  believe  from  the 
evidence  that  Charles  Rogers  knew  the  width 
and  height  of  the  drift  In  wblch  he  was  in- 
Jured,  and  the  character  and  condition  of 
the  ground  in  which  it  was  cut,  so  far  as 
said  character  and  condition  was  reasonably 
ascertainable,  and  knew  the  way  in  which 
the  timbering  was  done  and  the  risks  and 
danger  Incident  to  working  and  mining  there- 
in under  all  said  conditions,  and  continued  to 
work  therein  without  complaint,  then,  as  a 
matter  of  law,  he  assumed  the  risk  of  the 
dangers  ttius  known  and  of  injuries  caused 
thereby,  and  your  verdict  must  be  for  defend- 
ants." 

In  Dakan  v.  Chase  &  Son  Mercantile  Ca, 
197  Mo.  238,  94  S.  W.  944,  the  court.  In  speak- 
ing of  a  similar  case,  uses  the  following  lan- 
guage: "If  the  peril  of  the  servant  in  the 
performance  of  his  duty  is  Increased  by  the 
negligence  of  the  master,  and  If  the  servant, 
knowing  that  tbe  master  has  been  thus  neg- 
ligent, and  that  that  negligence  has  rendered 
the  performance  of  his  duty  more  liazardous, 
continues  in  the  performance  of  that  duty, 
a  question  of  contributory  negligraiGe  then 
arises,  not  a  question  of  assumption  of  risk." 
This  seems  to  be  the  general  rule  adopted  by 
the  appellate  courts  of  this  state.  In  such 
cases  tbe  rule  Is  that  "if  the  danger  arising 
from  tbe  master's  negligent  act  is  so  obvious 
that  the  servant,  considering  his  capacity  and 
opportunity,  must  have  known  and  realized 
its  degree,  the  court  would  declare  his  act  of 
so  continuing  in  his  work  contributory  neg- 
ligence as  a  matter  of  law,  but  If  the  peril 
was  not  so  obvious,  if  tbe  danger  was  such 
as  to  make  it  a  question  whether  or  not  the 
servant,  considering  his  capacity  and  oppo^ 
tunity  of  Judging,  might  reasonably  expect 
that  he  could  continue  tbe  service  by  exercis- 
ing ordinary  care,  then  it  is  a  question  for  the 
jury."  Idem,  loc.  dt  267,  of  197  Mo.,  page 
952  of  94  S.  W.  The  instruction  in  this  case 
Is  similar  to  the  one  condemned  in  the  case 
cited.    The  Instruction  in  tbe  case  cited  di- 


rected "a  verdict  for  defendant  it  the  plaintiir 
was  aware  of  tbe  plan  of  the  buildings,  its 
compartments,  the  manner  of  conducting  the 
business,   etc.,   regardless   of   plaintiff's   ca- 
pacity to  know  or  appreciate  the  danger,  and 
regardless  of  the-  question  of  whether  or  not 
she  might  have  reasonably  thought  that  un- 
der the  conditions  as  they  appeared  to  ber 
she  could  proceed  with  the  work  with  rea- 
sonable expectation  of  safety,  using  ordinary 
care."    Tested  by  tbe  rule  that  is  thus  laid 
down,  instruction  10  given  in  behalf  of  de- 
fendants was  erroneous.    One  Important  ele- 
ment is  entirely  left  out  .of  consideration  in 
said  Instruction,  namely,  whether  or  not  tbe 
deceased  might  have  reasonably,  under  tbe 
conditions  as  they   appeared  to  blm,   have 
proceeded  with  the  work,  with  the  expecta- 
tion of  safety  by  the  use  of  ordinary  care^ 
Tbe  evidence  tended  to  show  that  tbe  plain- 
tiff's husband  might  reasonably  have  thongbt 
that  he  could  safely  proceed  with  bis  work. 
In  fact,  the  defendants   are  contending   In 
their   argument  that   there   was   no   appar- 
ent danger  at  all.     Under  such  circumstan- 
ces,   it    is   clear   that    the    danger    was   not 
so  obvious  and  threatening  as  would  prevent 
an  ordinary  prudent  man,  in  tbe  exercise  of 
reasonable  care,   from  continuing  bis  -work. 
The  defendants  contend,  however,  as  there 
was  no  evidence  that  the  deceased  made  any 
complaint  of  the  dangerous  condition  of  tbe 
mine,  or  had  any  assurance  of  Its  safety  by 
defendants,  the  instruction  was  proper.    We 
will  notice  some  of  them.    In  Lacey  v.  Han- 
nibal Oil  Co.,  129  Mo.  32,  31  S.  W.  340,  the 
action  is  based  on  negligence  of  defendant  In 
propping  up  a  lateral  crossbeam  in  a  building 
where  plaintiff  was  required  to  work.  In  dis- 
charge of  his  duty,  in  consequence  of  which 
the  crossbeam   fell  upon  and  injured   blm. 
The  court  held  that:    "It  was  not  a  latent 
defect  of  which  he  had  no  knowledge,  and  of 
which   his  employer   knew,   or  might  bave 
known,  by  the  exercise  of  that  degree  of  dili- 
gence that  Is  required  the  master  In  fumisb- 
Ing  a  safe  place  for  bis  servant  to  work." 
But  that  the  danger  was  not  only  apparent, 
but  that  the  plaintiff  assisted  In  making  it 
dangerouK    In  Bradley  v.  Ry.  Co.,  138  Mo 
298,  89  S.  W.  763,  the  decision  of  the  court 
does  not  sustain  defendants'  theory.    In  that 
case  the  plaintiff  was  required  to  work  at  an 
embankment  that  bad  been  undermined,  and 
where  the  danger  was  obvious,  yet  the  court 
held,    notwithstanding    tbe    obvious    danger 
which  was  known  to  the  plaintiff,  that  Uie 
defendant  was  required   to  use   reasonable 
care  to  prevent  the  embankment  from  Call- 
ing upon  tbe  plaintiff.    In  Hurst  v.  K.  C.  P. 
&  O.  Ry.  Co.,  163  Mo.  309,  63  S.  W.  696,  88 
Am.  St  R^.  539,  where  the  servant  had  full 
knowledge  of  the  danger  and  accepted   the 
employment,  it  was  held  be  assumed  the  risk 
attendant  to  the  discharge  of  bis  employment 
And  tbe  principle  In  tbe  case  of  Fogler  v. 
Bothe,  117  Mo.  475,  22  S.  W.  1113,  was  sim- 
ilar.   In  Mlnnier  v.  Ry.  Co.,  167  Mo.  99,  66 
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S.  W.  1072,  It  was  held  that:  "The  serrant, 
In  entering  the  service  of  the  master,  assiunea 
the  risks  that  ordinarily  aud  usually  are  In- 
cident to  the  business  being  conducted  by  the 
master."  We  do  not  think  the  case  of  Lacey 
T.  Hannibal  Oil  Co.,  supra  (or  others  cited). 
Is  in  conflict  with  Dakan  v.  Chase  &  Son  Mer- 
cantile Co.,  but  entirely  in  harmony  with  It, 
for  the  danger  was  so  obvious  and  threaten- 
ing as  to  deter  a  man  of  ordinary  prudence  to 
continue  his  work  at  the  place  where  he  was 
Injured,  and  the  court  so  found  as  a  matter 
of  law. 

Daring  the  trial  -a  witness  was  asked  the 
question:  "What  do  you  say  from  your  ex- 
perience in  and  about  the  Webb  City  district 
as  to  the  propriety  of  driving  a  drift  with 
limestone  and  boulders  and  selvage  35  feet 
wide  and  25  feet  high?"  The  witness  was  an 
experienced  miner,  and  It  Is  contended  by 
plaintiff  that  It  is  a  proper  question  for  ex- 
pert testimony.  We  think  not,  as  it  only  call- 
ed for  an  expression  of  a  conclusion,  and  not 
the  expression  of  an  opinion.  The  same  wit- 
ness was  asked  the  following  question: 
"What  effect  would  the  leaving  out  of  a 
collar  brace  have  on  the  strength  of  the 
timbering  In  a  drift?"  The  question  was  ob- 
jected to,  which  objection  was  sustained. 
We  believe  the  'question  was  competent 
Buckley  v.  Kansas  City,  96  Mo.  App.  189,  68 
S.  W.  1068;  Combs  v.  Boundtree  (Mo.)  104  8. 
W^.  77 ;  Spencer  v.  Bruner  (Mo.  App.)  103  S. 
W.  578;  Standley  r.  By.  Co.,  121  Mo.  App. 
537,  97  S.  W.  244.  The  defendants  asked 
the  witness  the  following  qnestion:  "I  will 
ask  you  to  state  whether,  In  your  Judgment 
ns  a  miner,  if  It  was  proper  or  improiier  to 
cat  that  drift  at  the  width  which  It  was  cat, 
and  the  way  In  which  the  ground  was 
bandied?"  The  question  asked  for  a  con- 
clusion and  not  for  an  opinion  of  the  witness, 
which  was  Improper.  However,  the  answer 
of  the  witness  was  proper,  as  be  states  that 
It  was  cot  the  usual  width.  The  other  ques- 
tions and  answers  put  to  the  same  witness 
were  proper  questions  to  answer. 

We  see  no  reason  for  interfering  with  the 
action  of  the  court  In  setting  aside  the  ver- 
dict and  granting  a  new  trial.  Therefore  the 
cause  Is  affirmed.    All  concur. 


MAIN  V.  HAI/L. 

(Kansaa  City  Court  of  Appeals.    Missouri.    Jan. 
6,  1008.) 

1.  Fbaud  — Action— Flbadino—Mattebs  or 
Defense. 

It  Is  a  general  role  that,  where  fraud  is  re- 
lied on  as  a  defense,  the  answer  must  state  the 
facts  constltnting  the  fraud. 

riSd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  K  36-43.] 

2.  Sales  — AcnoH   fob   Pbice  —  Pleading — 
Evidence  Admissible  Undeb  Pleadings. 

Id  an  action  for  the  price  of  goods,  which 
defendant  refused  to  receive,  it  may  be  shown 
under  the  plea  of  non  est  factum  that  defend- 
ant's signature   was  procured  by  fraudulently 


substituting  such  writing  tor  one  defendant  8ai>- 

posed  be  was  signing. 

3.  Tbiai^Instbuctions  to  Jttbt— Definitiow 

OF  Tebus. 

It  is  unnecessary  for  the  court  to  define  the 
word  "n^ligence,"  where  he  uses  it  in  an  in- 
struction. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  371 ;  vol.  87,  Negligence,  }  371.] 

Appeal  from  Circuit  Court,  Clay  County; 
Francis  H.  Trimble,  Judge. 

Action  by  W.  F.  Main  agnlnst  Jesse  F. 
Hall.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Martin  E.  Lawson,  for  appellant  Jesse  E. 
Jamea  and  William  J.  Courtney,  for  respond- 
ent 

BEOADDUS.  P.  J.  The  plalntifTs  suit  Is 
for  the  value  of  certain  merchandise  alleged 
to  have  been  sold  to  defendant  oh  his  written 
order.  The  answer  is  a  general  denial  and  a 
plea  of  non  est  factum.  The  Judgment  was 
for  defendant  from  which  plaintiff  appealed. 

The  defendant  was  a  young  man  with 
three  years'  experience  as  a  merchant  and 
doing  business  at  Kearney,  Mo.  The  order 
in  controversy  is  mostly  in  print  and  quite 
lengthy,  on  the  back  of  which  is  printed  a  list 
of  a  great  many  articles  of  merchandise  and 
their  prices.  The  testimony  of  defendant 
shows  that  on  June  25,  1906,  J.  B.  Weil,  plain- 
tiff's traveling  salesman,  came  to  his  store 
and  sold  to  him  different  articles  of  merchan- 
dise of  the  value  of  $00.96;  that  the  said 
Well  filled  out  a  written  order,  similar  in  all 
respects  to  the  one  In  suit,  containing  an  or- 
der for  such  goods,  the  amount  of  which  was 
stated  on  the  back  of  said  order;  that  he 
carefully  examined  the  paper  on  both  sides, 
and  knew  its  contents,  and  that  it  correspond- 
ed with  the  goods  he  had  purchased;  that 
Just  at  that  time  be  left  Well  with  the  paper 
to  go  to  another  part  of  the  store  to  wait  up- 
on a  customer}  that  when  he  returned  he 
again  looked  over  the  front  page  of  the  paper, 
saw  that  it  was  what  he  had  prevloasly  ex- 
amined, but  did  not  examine  it  on  the  back ; 
and  that  he  signed  it  under  the  writing  on 
the  front  side  with  the  supposition  that  it 
was  the  original  order.  In  a  short  time 
goods  arrived  of  the  value  according  to  the 
Invoice,  which  was  boxed  up  with  the  goods, 
of  $213.59.  The  defendant  immediately  le- 
shlpped  the  goods  to  plaintiff. 

On  the  trial  plaintiff  objected  to  the  evi- 
dence of  defendant  tending  to  show  that  the 
written  order  was  obtained  by  fraud,  which 
objection  the  court  overruled.  It  Is  plalntifTs 
contention  that  such  evidence,  fraad  not  be- 
ing pleaded,  was  Incompetent  It  is  a  gen- 
eral rule  that  where  fraud  is  relied  on  as  a 
defense,  the  answer  must  state  the  facts  con- 
stituting the  fraud.  Nichols  v.  Stevens,'  123 
Mo.  96,  25  S.  W.  678,  27  S.  W.  613,  45  Am. 
St  Rep.  514;  Pavhig  Co.  v.  Field,  188  Mo. 
182,  86  S.  W.  860.  But  notwithstanding  such 
is  the  general  rule,  it  also  held  that  under  a 
plea  of  non  est  factum  it  may.  be  shown  that 
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the  "signature  of  defendant  was  procured 
through  the  secret  and  fraudulent  substitu- 
tion of  It  In  the  place  of  another  which  the 
defendant  supposed  he  was  signing."  King- 
man &  Co.  T.  Sbawley,  61  Mo.  App.  64.  The 
decision  Is  peculiarly  applicable  to  this  case, 
owing  to  its  similarity.  And  so  it  was  held 
In  Broyles  v.  Absher,  107  Mo.  App.  168,  80 
8.  W.  703;  Wright  v.  McPIke,  70  Mo.  175; 
Corby,  Ex'x  v.  Weddle,  57  Mo.  452. 

The  plaintiff  also  complains  of  the  action 
of  the  court  in  falling  to  define  negligence  In 
an  Instruction  given  In  behalf  of  defendant 
Such  a  definition  is  held  not  to  be  necessary. 
Sweeney  v.  K.  C.  Cable  Co.,  150  Mo.  385,  61 
&  W.  682.  The  plaintiff  insists  that  the  ver- 
dict should  have  been  for  him,  and  not  for 
defendant.  Bnt  we  believe  that  the  finding 
of  the  Jury  Is  fully  supported  by  the  evidence, 
and  Is  for  the  right  party. 

A£Brmed.    All  concur. 


CARLTON  T.  ST.  LOUIS  A  SUBURBAN 
RX.  00. 

(St  LoQls  Court  of  Appeals.  Miaaouri.  Nov. 
19,  1907.     Rehearing  Denied  Jan.  7.  1908.) 

1.  Evidence  —  Cabkiebs  —  Injitbiss  to  Pab- 
SENGEBa  —  Pbematdbk  STASxina  of  Cab  — 
Phtbical  Facts. 

Where  plaintiff  was  injured  by  the  prema- 
ture starting  of  a  street  car  as  she  was  endeav- 
oring to  alight,  while  facing  outwardly  at  right 
angles  to  the  car,  her  evidence  that  when  the 
car  started  she  fell  so  the  liack  of  her  head 
struck  the  step  of  the  car  was  not  necessarily 
contrary  to  natural  law. 
'  2.  Damages— Pebsonal  Irjitbies— E^viderce. 
In  an  action  for  injuries  to  a  female  pas- 
senger who  earned  a  living  by  washing  and 
sewing  for  families,  evidence  that  she  was  of 
unchaste  character,  while  irrelevant  on  the  dam- 
ages sustained  from  pain  of  mind  and  body  in 
consequence  of  the  injury,  was  admissible,  as 
bearing  on  the  damages  recoverable  for  future 
loss  of  earnings. 
3.  Sake— iNSTBUCTions. 

An  instruction  that  if  the  jury  found  that 
plaintiff  prior  to  receiving  her  injuries  was  of 
unchaste  character,  such  fact  could  only  be  con- 
sidered as  affecting  her  credibility  as  a  witness, 
and  did  not  affect  her  right  to  recover,  and 
should  not  be  considered  in  determining  defend- 
ant's alleged  negligence  and  plaintiff's  ri^ht  to 
recover,  was  erroneous  in  limiting  the  evidence 
of  nnchastity  to  plaintiff's  credibility. 

Appeal  from  St  Lonis  CiKult  Court; 
Moses  N.  Sale,  Judge. 

Action  by  Lulu  Carlton  against  the  St 
Louis  &  Suburban  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Jefferson  Chandler  and  T.  M.  Pierce,  for 
appellant    Irvtn  V.  Barth,  for  respondent 

600DE,  J.  This  Is  an  action  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  crew  of  one  of  defendant's 
trolley  cars.  The  amount  prayed  for  Is  $10,- 
000,  and  the  verdict  Is  for  $2,500.  The  re- 
spondent boarded  one  of  defendant's  cars  on 
the  evening  of  February  24,  1004,  at  the  cor- 


ner of  Newstead  avenue  and  the  Suburbs  u 
tracks  In  the  city  of  St.  Louis.  She  was  ac- 
companied by  her  young  daughter.  When 
near  the  comer  of  Fourteenth  and  WasU 
streets  respondent  rang  the  bell  for  a  stO(> 
In  order  that  she  might  alight  at  that  cor- 
ner. Three  or  foor  people  preceded  her  in 
alighting  from  the  car,  and  Just  as  she  was 
In  the  act  of  stepping  to  the  surface  of  tbe 
street  and  while  her  left  foot  was  on  tbe 
ground  and  her  right  foot  on  the  step  of  tbe 
car,  the  conductor,  without  warning  to  her, 
signaled  to  proceed,  whereupon  the  motonnau 
turned  on  the  power,  and  in  the  sudden  move- 
ment of  the  car  respondent  was  thrown  down, 
her  head  striking  the  step  of  the  car,  render- 
ing her  unconscious  for  a  short  time.  Re- 
spondent was  three  months  advanced  In  preg- 
nancy, and  six  days  after  tbe  accident  there- 
was  a  hemorrhage  from  the  womb,  causing 
It  to  be  necessary,  as  the  physician  testified, 
to  remove  the  fetus,  which  was  done.  Eixpert 
evidence  of  a  physician  was  given  tending  to 
show  that  the  fall  of  respondent  would  prob- 
ably have  brought  about  the  miscarriage  or 
loss  of  the  fetns,  and  that  diseased  conditions 
might 'have  resulted  from  tbe  consequent 
operation.  Respondent  swore  that  prior  to 
the  accident  she  was  a  strong  healthy  woman, 
and  had  supported  herself  and  b^  family 
by  bard  work.  Her  employment  was  to  d» 
washing  for  other  families  and  take  in  sew- 
ing. She  testified  thaf  she  was  able  to  make 
from  $7  to  $14  a  wedc. 

The  first  point  made  for  reversal  1'  that 
the  physical  facts  contradict  her  oral  testi- 
mony, inasmuch  as  she  swore  that  wben  tbe 
car  started  she  fell  so  the  back  of  her  bead 
struck  tbe  step  of  the  car.  It  Is  contended 
for  tbe  appellant  that  this  was  a  physical 
imposslblli^,  because  as  respondent  was  In 
the  act  of  alighting,  she  was  facing  outward- 
ly at  right  angles  to  the  car,  and  the  for- 
ward movement  of  the  car  would  give  her 
such  a  motion  In  falling  that  the  back  of  her 
head  could  not  possibly  strike  the  step.  It 
might  well  be  argued  to  the  Jury  that  this 
would  not  have  happened ;  but  tbe  argument 
that  It  could  not,  according  to  the  laws  of 
nature.  Is  manifestly  fallacious.  Tbe  sudden 
movement  of  the  car  might  not  have  been  a 
violent  one,  and  still  strong  enough  to  cause 
respondent's  right  foot  to  slip  off  the  step, 
letting  her  fall  backward  and  strike  her  head 
against  the  car.  It  appeared  from  respond- 
ent's own  testimony  that  she  was  unmarried 
and  had  been  for  a  good  while.  At  the  time 
of  the  accident  she  was  with  child,  thus  es- 
tablishing that  she  was  of  unchaste  charac- 
ter. Respondent  swore  she  would  have  been 
married  that  spring,  bad  not  tbe  accident  oc- 
curred. Whether  or  not  her  pregnancy  was 
due  to  Intercourse  with  the  man  she  expect- 
ed to  marry  does  not  appear.  During  the 
progress  of  the  trial  It  was  strongly  Insisted 
by  counsel  for  appellant  that  as  respondent's 
condition  was  the  result  of  illicit  intercourse 
appellant  could  not  be  compell,ed  to  pay  dam- 
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ages  for  the  miscarriage — a  palpable  non  aeq- 
uitur— and  so  the  lower  court  ruled.  This 
ruling  was  not  complained  of  on  appeal,  but 
an  Instruction  which  grew  out  of  the  position 
taken  by  appellant's  counsel  as  to  this  mat- 
ter Is  assigned  for  error.  The  Instruction  Is 
as  follows:  "Although  the  Jury  may  believe 
«ud  find  from  the  evidence  that  the  plaintiff 
prior  to  receiving  the  Injuries  complained 
■of  In  this  case  was  unchaste,  or  that  the  preg- 
nancy alleged  in  the  evidence  was  the  re- 
«ult  of  her  unchastlty,  such  fact  can  only  be 
•considered  by  the  jury  as  affecting  her  cred- 
ibility as  a  witness  in  the  case ;  and  whether 
•she  was  chaste  or  of  moral  character  or  not 
at  or  prior  to  the  time  of  the  alleged  Injuries 
■does  not  In  the  least  affect  her  right  to  recov- 
er in  this  case,  and  should  not  be  considered 
by  the  Jnr:^  In  determining  the  alleged  negli- 
gence of  ttie  defendant  and  the  right  of  the 
plaintiff  to  recover  for  Injuries,  if  any, 
through  the  negligence  of  defendant"  In  in- 
«tructlng  on  the  measure  of  damages,  in  case 
there  was  a  verdict  for  respondent,  the  Jury 
were  told  they  might  assess  her  damages  at 
any  sum  they  believed  from  the  evidence 
would  be  fair  compensation  for  the  pain  of 
tody  or  mind  she  had  suffered  or  would  suf- 
fer by  reason  of  her  injuries  and  directly 
■caused  thereby,  and  "for  any  loss  of  the  earn- 
ings of  her  labor  which  she  has  sustained  or 
nvlll  sustain  by  reason  of  said  injuries  and 
■directly  caused  thereby."  The  contention  of 
appellant  is  that  the  court,  in  instructing  the 
Jury  that  they  might  consider  the  fact  that 
respondent  was  unchaste  only  as  affecting  her 
credibility  as  a  witness  In  the  case,  commit- 
ted error  in  view  of  the  demand  made  by  re- 
«pondent  to  recover  for  future  loss  of  earning 
capacity,  and  the  fact  that  such  a  recovery 
nvas  authorized  by  the  coiut  In  Instructing  the 
Jury  on  the  measure  of  damages.  It  Is  argu- 
ed that,  according  to  common  experience,  a 
woman  of  unctiaste  character  would  be  like- 
ly to  earn  less  at  washing  and  sewing  for 
families  than  one  of  chaste  character;  and 
faence  the  jury  were  entitled  to  consider  the 
fact  tiiat  respondent  was  unchaste,  not  only  as 
affecting  her  credibility  as  a  witness,  but  in 
connection  with  the  probable  loss  of  earnings, 
which  she  had  already,  or  might  in  the  future, 
sustain  in  consequence  of  her  Injury.  We  are 
inclined  to  the  opinion  that  this  position  is 
well  taken,  though  we  do  not  say  it  would  be 
Tight  for  the  court  to  direct  the  Jui-y  to  take 
her  unchastlty  into  consideration  In  assessing 
damages.  What  we  must  decide  Is  whether  it 
was  right  to  direct  them  to  consider  the  fact 
for  no  other  purpose  except  to  determine  re- 
spondent's credibility.  No  doubt  there  can  be 
no  difference  In  the  measure  of  damages  on 
account  of  the  bad  character  of  a  party  who 
sues  for  personal  injuries,  in  so  far  as  com- 
pensation for  the  pain  of  mind  and  body 
suffered  In  consequence  of  the  Injury  Is  con- 
■cemed;  for  a  person  of  depraved  character 
may  endure  as  much  of  such  suffering  as  one 
■of  virtuous  character,  and  be  entitled  to  the 


same  damages.  The  like  doctrine  would  ap- 
ply to  loss  of  property  or  any  other  actual 
Injury.  But  loss  of  earnings  In  such  employ- 
ments as  the  respondent  pursued  might,  and 
very  probably  would,  depend  more  or  less 
upon  the  character  of  the  party;  that  Is  to 
say,  families  who  wanted  a  seamstress  or 
laundress  might  be  inclined  to  discriminate 
between  an  unchaste  and  a  chaste  woman  in 
favor  of  the  latter,  and  give  her  employment 
in  preference  to  the  other  and  at  better 
wages. 

It  Is  said  In  8  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  645,  that  there  Is  a  conflict  of  opin- 
ion on  the  question  of  whether  or  not  evi- 
dence of  the  moral  character  of  a  plaintiff  Is 
admissible  In  an  action  for  damages  for  per- 
sonal Injuries.  But  most  of  the  opinions 
can  be  reconciled  If  attention  Is  paid  to 
whether  or  not  the  attempt  to  take  the  mor- 
al character  of  the  person  Into  considera- 
tion Is  made  In  connection  with  damages 
for  bodily  and  mental  pain,  or  in  connec- 
tion with  da'mages  for  loss  of  time  or  earn- 
ings. As  already  said,  the  moral  character 
of  the  respondent  has  nothing  to  do  with 
her  right  to  recover  damages  for  bodily  or 
mental  pain;  but  there  are  respectable  au- 
thorities In  favor  of  the  proposition  that  her 
character  might  have  been  considered  by 
the  Jury  in  passing  on  what  damages  should 
be  awarded  for  loss  of  earnings.  This  point 
was  decided  In  Abbot  v.  TolUver,  71  Wis. 
04,  36  N.  W.  622,  a  case  strikingly  similar 
to  the  one  at  bar.  The  lower  court  had 
charged  that  the  fact  that  the  plaintiff  was 
unchaste,  or  had  more  than  one  husband, 
had  nothing  to  do  with  the  amount  of  dam- 
ages she  was  entitled  to  recover.  In  dis- 
posing of  the  point  on  appeal  the  Supreme 
Court  said:  "This  charge  was  excepted  to, 
and  we  think  It  had  a  tendency  to  mislead 
the  Jury  on  the  question  of  damages.  We 
do  not  wish  to  intimate  that  an  unchaste 
woman  who  Is  maimed  and  disabled  by  an 
accident  on  the  railroad  may  not  suffer  as 
much  pain  of  body  or  anxiety  of  mind  as  a 
virtuous  woman  would  from  a  like  Injury; 
but  stHl,  when  It  comes  to  a  question  of 
awarding  damages,  it  may  be  that  a  jury 
would  not  give,  perhaps  ought  not  to  give, 
the  same  damages  for  Injuries  to  an  un- 
chaste woman  that  they  would  allow  a  vir- 
tuous. Intelligent,  and  Industrious  woman, 
who  could  command  good  wages,  or  take 
care  of  a  family.  O^ie  fact  of  chastity,  as 
well  as  other  personal  virtues  and  business 
qualifications,  would  be  proper  matters  for 
a  Jury  to  omslder  In  making  up  their  ver- 
dict as  to  what  damages  should  be  given 
as  a  compensation  for  the  Injury  received  in 
view  of  all  the  facts.  We  think  the  court 
erred  In  refusing  a  new  trial  on  the  ground 
that  the  damages  were  excessive.  For  this 
reason  the  judgment  of  the  circuit  court  Is 
reveiped,  and  a  new  trial  awarded." 

In  Boyle  v.  Case  (C.  0.)  18  Fed.  880,  the 
action  was  for  physical  injury,  caused  .by  a 
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mob.  It  seems,  of  which  the  defendants 
were  members,  and  which  had  Inflicted  cor- 
poral punishment  on  the  plaintiff,  who  was 
a  bartender.  It  was  held  as  to  the  com- 
pensatory  damages  for  physical  pain  and 
mental  anguish  that  this  fact  was  Imma- 
terial, but  that  the  damages  for  the  humil- 
iation might  depend  somewhat  upon  It;  thus 
holding  that  the  damages  may  sometimes 
depend  on  a  plaintiff's  character.  The  court 
said:  "A  man  whose  life  Is  low,  coarse, 
and  brutal,  who  Is  accustomed  to  brawls, 
to  knock-downs  and  drag-outs,  may  not  feel 
the  same  degree  of  suffering  and  shame  at 
being  beaten  or  whipped  as  one  who  lives 
a  higher  and  purer  life,  and  who  deserves 
and  is  accustomed  to  receive  from  his  asso- 
ciates and  the  community  personal  esteem 
and  favorable  consideration.  As  I  have 
said,  what  may  be  a  great  indignity  to  one 
person  may  not  be  felt  to  be  such  by  an- 
other. Apply  these  suggestions  to  the  cir- 
cumstances of  this  case,  as  they  appear  to 
you  from  the  evidence,  and  allow  the  plain- 
tiff what  you  think  right  on  this  account. 
In  estimating  compensatory  damages  In  this 
case,  you  will  endeavor  to  reach  a  fair  and 
lust  conclusion;  and,  in  this  respect,  your 
conclusion  ought  not  to  be  unfavorably  af- 
fected towards  the  plaintiff  by  the  number 
and  respectability  of  the  defendants,  or  the 
character  of  the  motives  or  causes  which 
Induced  them  to  act.  Nor  should  these  dam- 
ages be  diminished,  so  far  as  the  physical 
pain  and  mental  anguish  are  concerned,  by 
the  fact  that  the  plaintiff  Is  an  obscure  man 
in  the  lower  walks  of  life,  that  he  Is  a  bar- 
tender, a  professional  gambler,  or  even  a 
vagrant  The  physical  pain  and  mental  an- 
guish, which  you  find  from  the  evidence  the 
plaintiff  suffered  from  the  whipping  and  the 
attendant  circumstances,  you  ought,  by  your 
verdict,  to  compensate  him  for,  irrespective 
of  his  calling  or  condition  in  life.  But  the 
damages  to  be  allowed  for  the  indignity  and 
disgrace  Involved  In  bis  treatment  by  the 
defendants  depends  largely,  as  I  have  said, 
npon  such  circumstances." 

In  Kingston  v.  Fort  Wayne,  eta,  R.  B. 
Co.,  112  Mich.  40,  70  N.  W.  316,  74  N.  W. 
230,  40  L.  R.  A.  131,  the  question  was  wheth- 
er plaintiff's  habits  of  intoxication  could  be 
shown  on  the  question  of  the  damages  sus- 
tained in  consequence  of  the  injury.  Plain- 
tiff claimed  damages  for  physical  injury, 
that  is,  pain  and  suffering,  and  for  loss  of 
wages  during  the  period  of  the  accident,  and 
for  probable  loss  of  future  earnings.  The 
Injury  was  alleged  to  have  been  caused  by 
a  street  car  conductor  carelessly  pushing 
him  from  a  car.  FrcMn  the  opinion  It  ap- 
pears the  Supreme  Court  held  ^rst  that  the 
trial  court  bad  erroneously  admitted  proof 
of  plaintiff's  habits,  but  on  further  consid- 
eration held  the  evidence  was  properly  ad- 
mitted as  throwing  light  on  the  probability 
of  his  securing  employment  and  the  con- 


tinuity of  any  employment  he  might  pro- 
cure. It  should  be  observed  that  the  rulinf 
was  that  proof  could  be  made  of  the  actual 
fact  that  be  was  addicted  to  intoxication, 
and  not  proof  of  his  reputation  in  that  re- 
gard. Now,  in  the  present  case,  the  re- 
spondent proved  herself  that  she  was  of  un- 
chaste character,  and  what  we  rule  la-  that 
the  fact  might  be  considered  by  the  jury  on 
the  question  of  her  probable  loss  of  earn- 
ings In  consequence  of  the  accident. 

In  Metropolitan  St  B.  R.  v.  Keimedy,  82 
Fed.  158,  27  G.  C.  A.  136,  it  was  assigned 
for  error  that  Kennedy  was  permitted  to 
prove  he  was  sober  and  industrious,  but  the 
court  held  it  competent  on  tbe  issue  of  dam- 
ages, as  "the  earning  power  of  the  plaintiff 
was  an  element  lii  estimating  the  loss  wbicb 
he  had  sustained,  and  was  likely  to  snatain 
In  the  future,  by  being  Incapacitated  for 
labor  In  conseQuence  of  the  Injuries  re- 
ceived." 

The  foregoing  are  all  the  decisions  we 
have  found  which  throw  light  on  the  point 
l>efQre  us,  and  on  their  authority  we  hold 
the  court  erred  in  instructing  the  jury  in 
such  form  that  they  might  wdl  think  they 
could  ignore  the  unchaste  character  of  the 
respondent  in  assessing  damages  for  loss  of 
time  or  earnings. 

For  respondent  It  is  argued  that  the  in- 
structloQ,  fairly  Interpreted,  did  not  mean 
to  forbid  the  consideration  of  respondent's 
character  In  connection  with  her  loss  of 
earnings,  but  cmly  excluded  it  in  connection 
with  her  right  to  recover  at  all  for  the  in- 
jury received.  Respondent's  counsel  insist 
the  court  was  compelled  to  instruct  the  jury, 
as  was  done.  In  view  of  the  position  takm 
by  counsel  for  the  appellant  before  the 
court,  and  in  the  presence  of  the  Jury,  that 
respondent's  unchastlty  was  grounds  for  a 
verdict  against  her.  Appellant's  counsel  did 
not  so  contend,  but,  as  indicated  above,  in- 
sisted that  as  respondent's  pregnancy  was 
the  result  of  imlawful  Intercourse,  appellant 
ought  not  to  be  mulcted  in  damages  for  the 
abortion  which  followed  the  injury.  How- 
ever, It  we  should  allow  that  the  lower  court 
was  justified  by  the  attitude  of  appellant's 
counsel  in  Instructing  the  Jury  that  the 
mere  fact  that  respondent  was  unchaste 
would  not  debar  her  from  recovering  com- 
pensation for  her  sufferings  and  actual  loss, 
we  would  have  to  hold,  nevertheless,  that 
the  instruction  was  written  in  such  form  as 
was  calculated  to  induce  the  jury  to  be- 
lieve they  should  consider  her  bad  character 
only  as  affecting  her  credibility  as  a  wit- 
ness, and  not  as  affecting  her  right  either 
to-  a  verdict  or  the  amount  of  damages  to 
be  assessed  If  the  Issues  were  found  In  her 
favor. 

The  other  points  made  by  appellant's  conn- 
sel  have  been  considered  and  found  devoid 
of  merit  The  Judgment  is  reversed,  and  ti» 
cause  remanded.    All  concoi; 
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8TATB  T.  HAMILL. 

(Kaniaa  City  Court  of  Appeals.    MissonrL    Jan. 
6,  1908.) 

1.  INTOXTCATIWO  LiQUOBS— SAUES  TO  MlKOBS 

— PaosicunoN. 

Rev.  St.  1899.  I  3009  [Aim.  St  1906,  p. 
1724],  being  Sess.  Acts  1891,  p.  131.  S  19,  pro- 
hibits sale  of  intoxicants  to  mmors  witbont  tbe 
written  permission  of  the  parents,  etc. ;  and  bav- 
iotf  been  construed  to  refer  to  only  dramshop 
keepers,  and  not  to  include  merchants,  etc..  Rev. 
St.  i  2179  [Ann.  St  1900.  p.  1397],  was  enact- 
ed in  1897,  and  prohibits  anv  person  from  mak- 
int;  such  sale*  without  such  consent.  Section 
3009  was  amended  by  Acts  1905,  p.  141,  so  as  to 
make  such  a  sale  by  a  dramshop  keeper  an  of- 
fense, either  with  or  without  consent  of  the 
parents,  etc.  Held,  that  the  amendment  of  sec- 
tion 3009  did  not  exempt  dramshop  keepers  from 
liability  under  section  2179,  and  that  they  may 
be  prosecuted  under  either  section,  and  may 
defend  an  indictment  under  section  2179  on  the 
ground  that  the  sale  was  made  with  the  written 
consent  of  the  parent  etc ;  but,  if  prosecuted 
under  section  3009  as  amended,  such  defmse  is 
not  available. 

2.  Indictmknt-:Ohabg«  TJndeb  Ore  Section 
— Conviction  Dwdeb  Another. 

Generally,  it  one  is  indicted  under  one  sec- 
tion of  a  statute,  and  the  evidence  shows  him  not 
guilty  of  violating  that  section,  but  guilty  of  vio- 
lating another,  be  may  l>e  convicted  of  a  viola- 
tion of  such  other  section,  if  the  indictment  is 
broad  enough  to  include  the  offense. 

Appeal  from  Circuit  Court,  Nodaway 
County;    Wm.  C.  Blllson,  Judge. 

Peter  Hamlll  w^s  convicted  of  aelltng  in- 
toxicants to  a  minor  without  written  per- 
mission, and  be  appeals.    Affirmed. 

J.  C.  Growney,  for  appellant  John  M. 
Dawson,  for  the  State. 

JOHNSON,  J.  Defendant  was  Indicted, 
tried,  convicted,  and  fined  $40  under  tbe  pro- 
visions of  section  2179,  Rev.  St  1899  [Ann. 
St.  1906,  p.  1307],  for  tbe  offense  of  selling 
intoxicating  liquors  to  a  minor  without  tbe 
written  permission  of  the  parent,  master,  or 
guardian  of  sucb  minor  first  bad  and  obtain- 
ed. He  oCTered  to  prove  at  tbe  trial  tbut 
be  was  a  licensed  dramshop  keeper,  but  tbe 
conrt  rejected  tbe  evidence.  He  contends 
tbat  a  licensed  dramshop  keeper  must  be 
prosecuted  for  tbe  offense  in  question  un- 
der section  3009,  Rev.  St  1899  [Ann.  St  1900, 
p.  1724],  as  amended  in  1905  (Acts  1905,  p. 
141),  and  is  not  subject  to  prosecution  un- 
der section  2179,  which,  he  argues,  was  lb- 
tended  by  the  Legislature  to  apply  only  to 
persons  other  than  licensed  dramshop  keep- 
ers. 

Section  3009  was  enacted  In  1891  (Sess. 
Acts  1891,  p.  131,  I  19),  and  until  its 
amendment  In  19(^  provided  tbat  "every 
dramshop  keeper,  or  any  other  person,  who 
sball  sell,  give  away,  or  otherwise  dispose 
of,  or  suffer  tbe  same  to  be  done  about  bis 
premises,  any  Intoxicating  liquors  in  any 
quantity  to  any  minor,  without  tbe  written 
permission  of  tbe  parent,  master  or  guard- 
Ian  of  such  minor  first  bad  and  obtained 


•  •  •  sball  be  deemed. guilty  of  a  misde- 
meanor and  be  punished  by  a  fine  of  not 
less  tban  fifty  dollars  nor  more  than  two 
bundred  dollars."  In  Bachman  v.  Brown, 
67  Mo.  App.  68,  decided  by  tbe  St  Louis 
Court  of  Appeals  In  1894,  it  was  held  that 
tbe  words  "any  other  person,"  as  used  in 
tbe  statute,  referred  to  "any  one  represent- 
ing a  dramshop  keeper,  or  who  may  be  tem- 
porarily in  charge  of  his  business  when  sucb 
an  offense  Is  committed,"  and  did  not  In- 
clude a  merchant  or  druggist,  who  might 
sell  intoxicating  liquors  to  a  minor.  In 
1897  the  Legislature,  moved,  no  doubt,  by 
that  decision,  enacted  tbe  statute  now  ap- 
pearing as  section  2179,  which  declares: 
"Any  person  who  shall  directly  or  Indirect- 
ly sell,  give  away,  or  otherwise  dispose  of  or 
furnish  or  deliver  any  intoxicating  liquor  In 
any  quantity  to  any  minor  without  the  writ- 
ten permission  of  tbe  parent,  master  or 
guardian  of  such  minor  first  bad  and  obtain- 
ed, shall  be  deemed  guilty  of  a  misdemean- 
or, and,  on  conviction,  sball  be  fined  not 
less  than  forty  dollars  nor  more  tban  two 
hundred  dollars."  Clearly  It  was  the  legisla- 
tive intent  to  bring  within  tbe  operation  of 
this  statute  any  person,  whether  merchant,, 
druggist,  dramshop  keeper,  or  bartender,  who 
might  be  guilty  of  the  offense  of  selling  In- 
toxicating liquor  to  a  minor  without  tbe 
consent  of  the  latter's  parent  or  guardian. 
Tbe  amendment  in  1905  of  section  3009  did 
not  serve  to  exempt  dramshop  keepers  from 
liability  under  section  2179.  It  bad  no  other 
effect  than  to  make  It  an  offense  for  a  dram- 
shop keeper  to  sell  intoxicating  liquor  to 
a  minor,  either  with  or  without  the  consent 
of  his  parent  or  guardian.  We  are  of  opin- 
ion tbe  L^lslature  Intended  tbat  a  licensed 
dramshop  keeper  might  be  prosecuted  un- 
der either  section.  If  indicted  under  section 
2179,  be  might  interpose  the  defense  tbat 
the  sale  was  made  with  tbe  written  consent 
of  tbe  parent  or  guardian;  but.  If  prosecut- 
ed under  section  3009  as  amended,  sucb  de- 
fense would  not  avail  him.  This  Is  tbe  view 
we  expressed  In  tbe  case  of  State  y.  Galla- 
gher (decided  at  this  term)  106  a  W.  Ill, 
and  nothing  has  been  brought  to  our  at- 
tention to  cause  us  to  change  It 

Further,  we  shall  add  tbat  tbe  Indictment 
in  the  present  case  is  broad  enough  to  in- 
clude tbe  offense  defined  in  section  3009. 
"It  Is  a  general  rule  of  criminal  procedure 
tbat  If  one  is  indicted  under  one  section  of 
a  statute,  and  the  evidence  shows  that  be 
Is  not  guilty  of  a  violation  of  tbat  section, 
bat  is  guilty  of  the  violation  of  another  sec- 
tion, he  may  be  convicted  of  a  violation  un- 
der tbe  section  of  which  the  evidence  shows 
him  guilty,  provided  the  indictment  Is  broad 
enough  to  Include  tbe  offense  within  Its  al- 
legation." State  V.  Quinn,  94  Mo.  App.  59, 
67  S.  W.  974. 

It  follows  tbat  the  judgment  must  be  af- 
firmed.   All  concur. 
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CHRISTIAN  r.  McDONNBLL. 

(Kansas    City    Court    of    Appeals.      Hissoart. 

Jan.  6, 1908.) 

1.  Tbiai/— Instructions  Iorobino  Issttks. 

Where,  in  an  action  for  broker's  commis- 
sions, there  was  evidence  that  plaintiff's  agency 
had  been  revoked  before  defendant  began  nego- 
tiations with  the  purchaser,  while  plaintiff's 
evidence  indicated  that  such  revocation  waa 
made  with  knowledge  that  it  was  through  plain- 
tiff's efforts  the  purctiase  was  made,  an  instruc- 
tion ignoring  the  question  whether  plaitatiff's 
alleged  efforts  to  sell  the  land  had  not  been 
alx>ndoned  or  his  agency  revoked  before  de- 
fendant and  the  purchaser  met  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  613.] 

2.  Tbiai/—In8tbuction8— Assumed  Facts. 

An  instruction  assuming  as  a  fact  a  dis- 
puted contention  was  erroneous. 

lEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  420.] 

Appeal  trom  Circuit  Court,  Atchison  Coun- 
ty;  Wm.  C.  Ellison,  Judge. 

Action  by  John  L.  Christian  against  Dun- 
can McDonnell.  From  an  order  granting 
defendant  a  new  trial  after  yerdlct  for  plain- 
tlflf,  he  appeals.    Affirmed. 

Lk  D.  Ramsey  and  L.  J.  Miles,  for  appel- 
lant J.  P.  Liewis  and  J.  W.  Stokes,  for 
respondent. 

BROADDUS,  P.  J.  The  plalntllTB  suit 
Is  for  commission  for  the  alleged  sale  of 
certain  of  defendant's  lands  in  Atchison 
county,  Mo.  He  claims  that  his  contract 
with  defendant  was  that,  If  he  could  pro- 
cure a  purchaser  for  the  land,  he  should 
receive  as  his  compensation  all  In  excess  of 
$8,000  that  the  purchaser  would  offer  to 
pay,  and  that  the  terms  upon  which  he 
was  to  contract  with  the  purchaser  was  a 
payment  of  $1,500  cash,  and  the  residue 
on  or  before  March  1,  1908.  This  contract 
was  alleged  to  hare  been  made  In  April, 
1906,  which  he  claims  was  modified  in 
March,  1907,  so  as  to  give  defendant  the 
privilege  of  renting  the  land  for  the  year 
1007,  in  which  event  plaintiff  was  to  dis- 
pose of  the  rent  as  an  inducement  to  obtain 
a  purchaser  and  to  augment  the  purchase 
price.  He  claims  that  he  proaired  a  pur- 
chaser for  the  land  on  the  29th  day  of 
March,  1907,  for  the  sum  of  $10,136.25,  of 
which  sum  $2,000  was  paid  In  cash,  $300.62 
was  credited  on  account  of  defendant  retain- 
ing the  rents  Instead  of  turning  them  over 
to  the  purchaser,  and  the  balance  of  said 
sum  made  payable  March  1,  1906.  The  de- 
fendant claims  that  some  time  In  the  early 
part  of  thjp  summer  1906,  that  he  Informed 
plaintiff  that  he  would  take  not  less  than 
$8,000  net  for  his  land,  and  that  at  different 
times  during  that  year  and  the  following 
winter  plaintiff  at  different  times  spoke  as 
If  he  thought  he  could  buy  or  find  a  pur- 
chaser for  It    And,  further,  that  he  never 


gave  plaintiff  any  exclusive  option  on  the 
land  or  its  sale,  and  reserved  the  right  to 
sell  it  himself;  that  he  made  a  sale  of  the 
land  without  the  Intervention  of  plaintiff; 
and  that  at  no  time  did  plaintiff  introduce 
to  him  any  prospective  purchaser.  The  cause 
was  submitted  to  a  Jury,  which  returned 
a  verdict  for  the  plaintiff,  which,  on  motion 
of  defendant,  the  court  set  aside,  and  the 
plaintiff  appealed. 

The  plalntUTs  evidence  tended  to  prove 
the  contract  as  alleged,  and  that  it  was 
through  his  efforts  that  a  purchaser  for  the 
land  was  found.  On  the  other  'band,  de- 
fendant's evidence  tended  to  prove  that  it 
was  not  through  plaintiff's  efforts  the  land 
was  sold.  The  court  sustained  the  motion 
for  a  new  trial  on  the  ground  of  error  In 
giving  in  plaintiff's  behalf  instructions  num- 
bered 2,  8,  and  4.  The  court  assigned  as  rea- 
son for  Its  action  that  instruction  2  ignored 
"the  question  as  to  whether  or  not  plaintiff's 
alleged  efforts  to  sell  the  land  or  And  a 
purchaser  had  not  been  abandoned,  or  his 
agency  revoked  before  defendant  and  pur- 
chaser met" 

The  Instmctlon  was  clearly  wrong,  as 
there  was  evidence  that  plaintiffs  agency 
had  been  revoked  before  defendant  had  be- 
gun negotiations,  while  that  of  plaintiff  tend- 
ed to  show  that  such  revocation  was  made 
with  the  knowledge  that  It  was  through 
plaintiff's  efforts  the  purchase  was  made.  It 
was  a  question  for  the  Jury  and  not  for  the 
court 

Instruction  numbered  8  was  subject  to  the 
defect  pointed  out  by  the  court  as  It  "as- 
sumed, as  a  fact,  the  disputed  contention 
that  the  plaintiff  had  negotiated  with  the 
purchaser  for  a  sale  of  the  land  before  de- 
fendant met  him."  On  this  question  the  de- 
fendant's evidence  was  to  the  effect  that 
plaintiff  had  not  as  a  matter  of  fact  ne- 
gotiated with  Bovell  Million,  the  purchaser, 
but  with  his  father,  Wm.  MilUon.  BoveU 
states  tliat  his  father  first  went  to  see  the 
land,  but  did  not  like  It  and  that  he  of  his 
own  accord  went  upon  the  land  and  bought 
It;  and  that  he  never  had  any  communlcatioa 
with  plaintiff  In  reference  to  the  matter, 
either  before  or  after  the  sale.  WItti  such 
evidence  we  cannot  see  how  the  court  could 
have  acted  otherwise,  when  attention  was 
called  to  the  error. 

Instruction  4  was  erroneous  for  a  rea- 
son similar  to  that  noted  as  to  Instmctlon 
numbered  2. 

Defendant  Inslafas  that  the  appeal  should 
be  dismissed  for  failure  of  plaintiff  to  file 
a  proper  abstract  and  statement  Both  are 
defecUve.  They  are  nearly  always  so.  But 
as  enough  appears  in  them  to  compel  an 
affirmance  of  the  action  of  the  trial  court 
we  have  concluded  to  overlook  their  defects. 

Affirmed.    All  concur. 
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FOBBST  T.  ROGERS. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
e,  1908.) 

1.  TbUSTS  —  BXFBEBS  TRUSTS  —  PABOL  BVI- 
DKIfCE. 

Though  B«v.  Bt.  18d».  {  3416  [Ann.  St. 
1900,  p.  1949],  provides  that  the  declaration  of 
an  express  trust  shall  be  in  writing,  such  a 
trust  may  be  proved  by  parol  evidence  intro- 
duced without  objection. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  47,  Trusts,  ii  62-65.] 

2.  ApF£AIr-PBESENTATION  OF  QUESTIONS  BE- 
LOW—EVIDENCE  Admitted  Without  Objec- 
tion. 

A  party  who  fails  to  object  to  parol  evi- 
dence and  tries  the  caae  on  the  theory  that  it 
was  competent  may  not  have  a  new  trial,  aa 
though  there  were  no  such  evidence,  or  as  though 
it  was  improperly  'admitted. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  2,  Appeal  and  Error,  «  1268-1280.] 

3.  TBUSTS— EXPBESS  Tbusts. 

It  is  not  a  case  of  express  trust,  the  dec- 
laration of  which  Rev.  St  1S99,  i  3416  [Ann. 
St  1906,  p.  1&49],  provides  shall  be  in  writing, 
where  defendant  was  employed  by  plaintiff  to 
sell  his  real  estate  and  to  return  to  him  the 
proceeds,  after  payment  of  certain  Indebtedness, 
a  miitclaim  being  executed  by  plaintiff  to  de- 
fendant to  facilitate  the  transaction. 

Appeal  from  Pettis  County  Court;  Louis 
Hoffman,  Judge. 

Action  by  James  D.  Forest  against  Noble 
H.  Rogers.  Defendant  was  granted  a  new 
trial,  and  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

C.  C.  Lawson,  Jesse  L.  England,  and  Oeo.- 
F.  liOngan,  for  appellant  A.  L.  Sbortridge 
and  W.  D.  Steele,  for  respondent 

BROADDUS,  P.  J.  This  Is  a  salt  by 
plaintiff  to  recover  the  snm  of  $450,  which  he 
claims  the  defendant  received  as  bis  agent, 
as  the  consideration  for  the  sale  of  a  house 
and  lot  belonging  to  plaintiff. 

The  case  is  as  follows:  The  plaintiff's  prop- 
«rty  was  incumbered  by  two  deehs  of  trust, 
to  secure  the  payment  of  two  notes  aggregat- 
ing the  sum  of  $6oO.  The  plaintiff  conclud- 
ed, on  account  of  his  health,  to  leave  Sedalla, 
where  he  resided  and  where  the  property 
was  situated,  and  go  to  California,  and,  be- 
fore leaving,  he  employed  defendant  to  look 
after  the  rent  of  his  property  and  sell  the 
same.  It  was  agreed  between  them  that  the 
plaintiff  and  his  wife  execute  to  defendant 
a  quitclaim  deed  to  the  said  property,  so 
that,  when  a  purchaser  was  found,  the  trade 
could  be  closed  without  waiting  to  send  the 
deed  to  the  plaintiff.  But  such  was  not  done 
at  that  time,  for  after  the  plaintiff  and  his 
wife  had  gone  to  California  the  defendant 
sent  a  quitclaim  deed  to  them  for  execution, 
which  the  plaintiff  and  his  wife  signed  and 
acknowledged,  and  which  conveyed  the  lot  to 
defendant.  They  returned  the  quitclaim  deed 
to  defendant  at  Sedalla.  In  June,  1904,  the 
defendant  sold  the  lot  in  question  for  $1,100, 
being  a  sum  several  htmdred  doHarg  more 
than  the  said  Incinnbrancea.  The  plaintiff 
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demanded  this  sum  from  the  defendant, 
which  he  refused  to  pay.  The  cause  was 
tried  before  a  Jury,  and  a  verdict  was  return- 
ed for  plaintiff  for  $372.50.  The  evidence  of 
the  facts  we  have  stated  was  given  by  the 
plaintiff  and  bis  wife. 

The  defendant  filed  a  motion  for  a  new 
trial  which  the  court  sustained  for  the  follow- 
ing reasons;  "That  the  verdict  vyas  against 
the  weight  of  evidence  and  against  the  law 
under  the  evidence;  that  it  was  for  the 
wrong  party;  that  the  court  erred  in  admit- 
ting incompetent  and  immaterial  evidence  of- 
fered by  the  plaintiff;  that  the  court  erred 
In  refusing  defendants'  Instruction  numbered 
1  (one);  and  that  the  court  erred  In  giving 
instructions  numbered  1  (one),  2  (two),  and  8 
(three)  at  the  Instance  of  the  plaintiff." 

The  contention  of  the  defendant  is  that  the 
agreement  constituted  an  express  trust,  which 
could  only  be  proved  by  writing,  that  the 
only  evidence  going  to  sustain  the  trust  was 
the  verbal  testimony  of  the  plaintiff  and  his 
wife.  Section  3416,  R.  S.  1899  [Ann.  St  1906, 
p.  1949]v  provides  ttiat  the  declaration  of  an 
express  trust  be  in  writing  or  by  will.  See, 
also,  Mulock  V.  Mulock,  156  Mo.  431,  57  S.  W. 
122;  Hlllman  v.  Allen,  145  Mo.  638,  47  S.  W. 
509;  Crawley  v.  Crafton,  1»3  Mo.,  loc.  cit 
431,  91  8.  W.  1027;  Hell  v.  Hell,  184  Mo.  665, 
84  S.  W.  45;  and  Church  v.  Albers,  174  Mo. 
381.  78  S.  W.  508. 

The  evidence  of  the  plaintiff  and  his  wife 
was  introduced  without  objections  by  defend- 
ant. The  statute  in  regard  to  proof  In  declar- 
ing a  trust,  could  have  been  taken  advantage 
of  by  the  defendant  and  the  evidence  exchid- 
ed,  but  it  was  a  matter  which  he  could  waive, 
as  the  statute  was  made  for  his  benefit.  He 
tried  his  case  upon  the  theory  that  the  evi- 
dence offered  and  received  was  competent, 
and  he  only  raised  a  question  of  its  compe- 
tency after  the  trial  and  after  a  verdict  had 
been  rendered  against  him.  It  Is  said:  "Par- 
ties are  not  allowed  to  assume  Inconsistent 
positions  In  court.  •  •  •  Having  elected 
to  adopt  a  certain  course  of  action  they  will 
be  confined  to  that  course  of  action  which 
they  adopt"  Bensick  v.  Cook,  110  Mo.  173, 
19  S.  W.  642.  83  Am.  St  Rep.  422.  "Evidence 
admitted  without  objection  cannot,  on  appeal, 
be  objected  to  on  the  ground  that  a  finding, 
based  thereon,  was  erroneous."  Oady  v. 
Coats,  101  Mo.  App.  147,  74  S.  W.  424.  "Par- 
ties are  bound,  on  appeal,  by  the  positions 
they  have  taken  In  the  trial  court."  Hall  v. 
Goodnight,  138  Mo.  576,  37  S.  W.  916.  The 
defendant  assigned  no  other  cause  on  which 
the  action  of  the  court  on  granting  a  new 
trial  could  have  been  based. 

We  arc  of  the  opinion  that  under  the  facts, 
the  case  was  not  one  of  an  express  trust  as 
contemplated  by  the  statute,  but  that  the  re- 
lation existing  between  the  plaintiff  and  the 
defendant  was  merely  that  of  principal  and 
agent.  The  defendant  was  employed  by  the 
plaintiff  to  sell  and  dispose  of  this  real  es- 
tate, and  with  the  proceeds  to  discharge  cer- 
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tain  Indebtedness,  and  return  to  hla  princi- 
pal the  Burplus.  The  plaintiff  does  not  seek 
to  enforce  any  remedy  as  against  tlie  prop- 
erty conveyed  to  defendant  All  that  he  asks 
is  that  the  defendant  be  compelled  to  pay 
oyer  the  surplus  proceeds  of  ijie  lands,  less 
the  Incumbrances  on  the  same,  which  be  was 
authorized  by  the  plaintiff  to  sell.  The  trans- 
action amoimted  to  nothing  more  than  an  au- 
thority to  ieil,  convey  plaintiff's  property,  and 
to  receive  and  account  for  the  proceeds.  It 
was  not  an  attempt  to  declare  any  trust  or 
confidence  in  lands. 

The  verdict  was  for  the  right  party,  and 
the  cause  Is  therefore  reversed  and  remand- 
ed,^ with  directions  to  set  aside  the  order 
granting  a  new  -trial,  restore  the  verdict,  and 
enter  Judgment  thereon.    Ail  concur. 


HAMMETT  &  KATTER  v.  WABASH  B.  CO. 
(Kwnwis  CSlty  Court  of  Appeals.    Missonri.    Jan. 

6,  im) 

1.  OABBIKSS— Loss    OT    Oooos— EXOUSB— BUB- 

■  DKN  or  Pboof. 

In  an  action  atiaingt  a  carrier  for  loss  of 
goods,  where  the  plaintiff  proves  delivery  to 
the  carrier  and  nondelivery  to  the  consignee, 
tlie  burden  is  then  upon  the  carrier  to  justify 
nondelivery. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  &,  Carriers,  !  878.] 

2.  BviocitcB— Weiqrt  and  SUFFIOrEWCY— Un- 

OORTBADICTIED   EVIDENCE. 

The  court  is  not  bound  by  evidence  merely 
because^  there  is  no  testimony  directly  contra- 
dicting it  in  the  case,  where  it  la  inaccurate  and 
somewhat  contradictory  in  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,   Evidence,   {  2431.1 

Appeal  from  Circuit  Court,  Adair  County ; 
Nat  M.  Shelton,  Judge. 

Action  by  Hammett  &  Katter  against  the 
Wabasb  Railroad  Company.  From  a  Judg- 
ment for  plalntlfrs,  defendant  appeals.  Af- 
firmed. 

H.  r.  Mallan,  for  appellant.  C.  E.  Mur- 
rell  and  Campbell  &  Ellison,  for  respondents. 


BROADDUS,  P.  J.  The  facts  of  the  case 
are  as  follows:  The  plaintiffs  on  June  4, 
1903,  at  Kirksville,  Mo.,  delivered  to  defend- 
ant two  boxes  of  goods  for  shipment  to 
Salem  Kazzam,  consignee,  at  Lexington,  Mo. 
In  about  four  weeks  thereafter  the  consignee 
went  to  the  station  at  Lexington  and  made 
demands  for  them,  but  they  were  not  deliver- 
ed to  him  for  the  reason  that  they  had  not 
then  arrived  at  said  station.  The  consignee 
then  directed  the  defendant's  agent,  when  the 
goods  arrived,  to  reship  them  to  Holden,  Mo. 
The  consignee  afterwards  received  one  of  said 
boxes,  but  the  other  was  never  delivered. 
The  plaintiffs  contend  that  the  lost  box 
never  reached  Lexington,  its  destination. 
The  goods  were  billed  at  Kirksville  to  Lex- 
ington Junction,  and  it  was  shown  that  they 


would  not  go  further  than  Lexington  Jnnc> 
tlon  without  rebilling.  The  defendant  con- 
tends that  the  goods  arrived  at  Lexlngtcm. 
July  3d,  and  were  reshipped  to  Holden  July 
13th.  The  defendant's  evidence  that  the 
goods  arrived  at  Lexington  and  were  reablp- 
ped  to  Holden  consists  in  the  statements 
made  by  Mr.  Loomis,  the  agent  of  the  Mis- 
souri Pacific  Railroad  at  that  place.  His- 
testimony  mostly  consists  of  his  recollection 
of  what  was  shown  by  a  waybill  and  other 
written  entries  made  in  the  oflBce  of  tiis  com- 
pany, which  had  been  destroyed  by  fire,  and- 
from  papers  he  received  from  his  company  re- 
lating to  plaintiff's  claim.  In  some  instances 
he  assumed  certain  facts.  He  had  but  little 
knowledge  of  the  matter,  and  his  statements 
were  not  altogether  consistent  The  court 
found  for  the  plaintiff  for  the  value  of  tbe 
goods  alleged  to  have  been  lost,  and  defend- 
ant appealed. 

The  defendant  tried  the  case  upon  the  the- 
ory that  if  the  goods  arrived  at  their  original 
destination  at  Lexington,  and  were  rebilled. 
at  the  request  of  plaintiffs  to  Holden,  Mo., 
they  were  not  liable  for  their  nondelivery  at 
said  place.  The  court,  sitting  as  a  Jury,, 
adopted  the  theory  of  defendant  in  its  dec- 
larations of  the  law.  There  was,  then,  no 
error  of  law  so  far  as  defendant  was  con- 
cerned, and  the  question  for  the  court  was 
one  of  fact  The  plaintiffs  made  out  a  prima' 
facie  case.  They  showed  that  the  goods  were 
shipped  un  defendant's  road,  to  be  delivered 
at  Lexington,  and  that  afterwards  it  was  di- 
rected to  rebill  and  reship  them  to  Holden. 
The  goods  not  having  been  delivered  at  either 
place,  it  devolved  upon  the  defendant  to  Jus- 
tify the  nondelivery.  It  attempted  to  do  so 
as  shown  by  the  forgoing  statnnent  Tlie 
question  was  one  for  the  court  sitting  as  a 
Jury,  whose  duty  it  was  to  weigh  the  testi- 
mony and  to  pass  upon  the  credibility  of  the 
witnesses,  but  in  doing  so  had  no  right  to  ar- 
bitrarily reject  competent  and  credible  evi- 
dence. We  are  Justified  in  presuming  that 
tbe  court,  in  weighing  the  testimony,  was 
not  satisfied  that  the  evidence  of  the  witness 
Loomis,  which  was  mainly  a  detail  of  what 
was  contained  in  certain  memorandums,  was- 
accurate  and  was  of  such  a  reliable  charac- 
ter as  ought  to  prevail  against  plalntifla' 
prima  facie  case.  Besides,  the  court  may 
not  have  given  full  credit  to  the  said  wit- 
ness, as  he  was  somewhat  contradictory  in 
his  statements.  It  is  held  in  Bank  v.  Haln- 
line,  67  Mo.  App.  483,  that:  "In  a  case 
where  the  evidence,  so  far  as  appears  by 
the  record,  was  uncontradicted  and  the  trial, 
court  refuses  the  peremptory  instructions, 
the  appellate  court  will  assume  tliat  the  trial 
court  saw  something  in  the  manner  of  the 
witnesses  to  impair  their  testimony,  and  will 
not  interfere  with  tbe  verdict"  Vincent  v. 
Means,  184  Mo.  327,  82  S.  W.  96;  Huston  t. 
Tyler,  140  Mo.  252,  86  S.  W.  664,  41  S.  W. 
795.  Tbe  court  conunitted  no  error  In  re- 
fusing defendant's  declaration  that  under  tlie- 
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evidence  the  plaintiff  waa  not  entitled  to  re- 
cover. 

For  the  reason  tdven,  the  cause  Is  afOrm- 
ed.    All  concxir. 


HAMMBTT  &  KAXTBR  v.  WABASH  R.  OO. 
(Eanaaa  City  Court  of  Amgeala.    Miasonri.    Jan. 

Appeal  from  Circuit  Court,  Adair  County; 
Nat  M.  Sheiton,  Judge. 

Action  by  Hammett  &  Katter  against  the 
Wabash  Railroad  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  api>eal8.  Af- 
firmed. 

H.  F.  Mlllan,  for  appellant  0.  B.  Murrell 
and  Campbell  &  Ellison,  for  respondents. 

BROADDUS,  P.  J.  The  law  governing  this 
case  is  determined  in  case  8,091  of  the  same 
title.    106  S.  W.  1106. 

For  the  reasons  therein  given,  the  cause 
Is  affirmed.    All  concur. 


MORRIS  et  al.  v.  McDANIElU 
(Kansas  City  Court  of  AApeais.    Missouri.    Jan.' 

BB0K.KBS  —  Action    fob    Coioubsion  —  Evi- 
dence. 

EMdence  in  an  action  for  a  real  estate 
bnAer's  commission  for  seiling  land  held  to  sus- 
tain a  judgment  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brolcers,  SS  116-120.] 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  Hoffman,  Judge. 

Action  by  W.  T.  Morris  and  another  against 
J.  B.  McDaniel  for  a  real  estate  broker's 
commission.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Bente  &  Wilson,  for  appellant  W.  D. 
Steele,  for  respondents. 

ELLISON,  J.  Plaintiffs  are  real  estate 
agents,  and  this  action  was  brought  by  them 
to  recover  a  commission  for  the  sale  of  de- 
fendant's farm  In  Pettis  county,  effected,  as 
plaintiffs  claim,  through  an  employment  by 
defendant  and  a  sale  afterwards  through 
their  Instrumentality.  Plaintiffs  recovered 
Judgment  in  the  trial  court. 

It  appears  that  defendant  owned  a  farm 
of  145  acres  which,  in  the  winter  of  1902  and 
1903,  he  placed  in  plaintiffs'  hands  for  sale 
at  $5,000,  he,  the  defendant,  residing  in  Ne- 
braska. It  seems  that  there  were  negotia- 
tions between  plaintiffs  and  Dr.  Gibson  for 
the  sale  of  the  farm,  but  the  latter  refused 
to  pay  the  price.  A  few  months  afterwards, 
in  the  summer  of  1903,  defendant  came  to 
Sedalia  from  Nebraedca,  and  told  plaintiffs  he 
would  not  sell  at  that  price,  but,  on  plain- 
tiffs suggesting  that  they  had  been  negotiate 
Ing  with  Olbson,  he  concluded  that  they  could 
«eU  to  him,  but  they  were  not  to  price  It  to 


any  other  person  at  that  sum.  Plaintiffs 
wrote  to  Gibson  that  defendant  was  in  Seda- 
lia, and  would  probably  be  out  and  tb^ 
could  look  over  the  place  togetiter.  They 
urged  him  to  buy  and  gave  reasons  why  he 
should.  Defendant  did  go  out,  and  he  and 
the  doctor  entered  Into  negotiations  result- 
ing In  the  sale  at  a  price  which  aggregated 
something  above  $5,000.  Defendant  and  Dr. 
Gibson  then  entered  into  an  agreement  recit- 
ing that  plaintiffs  would  probably  claim  a 
commission,  and  if  they  did,  and  defendant 
had  it  to  pay,  that  Gibson  would  pay  him.  In 
other  words,  if  a  commission  was  found  to  be 
due  plaintiffs,  Gibson  was  to  save  defendant 
harmless.  In  the  fall  of  1903,  defendant 
wrote  to  plaintiffs  that,  if  any  commission 
was  due  them,  "Dr.  Gibson  will  settle  with 
yon."  He  also  wrote  to  the  doctor  as  follows: 
"Herewith  hand  you  letter  from  Morris  Bros., 
relative  to  commission  for  sale  of  the  farm 
I  sold  you.  Please  look  Into  this  matter,  and 
adjust  it  satisfactorily  with  them."  There 
was  evidence  further  tending  to  show  that 
afterwards  defendant  was  again  in  Sedalia 
and  called  upon  plaintiffs,  admitting  that  h^ 
owed  the  commission,  but  stating  that  Gibson 
was  to  pay  it 

We  have  gone  over  the  entire  record,  and 
fail  to  find  any  good  reason  for  disturbing 
the  Judgment.  There  was  evidence  in  de- 
fendant's behalf  that  he  had  withdrawn  the 
farm  from  plaintiffs,  and  that  the  sale  was 
made  without  their  aid.  But  there  was  such 
abundant  evidence  in  plaintiffs'  behalf  in 
support  of  the  verdict  that  there  is  no  ground 
upon  which  we  could  interfere.  The  instrnc- 
tlons  for  plaintiffs  were  plain  and  nnexc^>- 
tionable.  There  was  one  given  for  defendant 
which  embodied  his  theory  of  withdrawal  of 
the  farm.  There  were  others  offered  and  re- 
fused by  the  court  which  contained  some  cor- 
rect abstract  propositions  of  law,  but  none  of 
them  were  applicable  to  the  case  made,  ex- 
cept those  that  contained  what  was  embodied 
in  the  one  given.  Authorities  will  be  found 
in  the  briefs  of  the  respective  counsel  where- 
in the  law  concerning  sales  of  real  estate  by 
agents  Is  set  forth.  But  as  the  Instructions 
which  were  given  put  hetore  the  Jury  every 
phase  of  the  case  which  the  record  Justifies, 
it  Is  needless  to  enter  upon  a  discussion  of 
principles  of  agency  now  so  well  understood. 

The  Judgment  being  manifestly  for  the 
right  party  is  affirmed.    All  concur. 


BREWER  et  al.  v.  LEPMAN  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
6,1908.) 

Sai.es — OiTEB  TO  But— Acceptance. 

Where  defendants  wired  idaintiff  an  offer 
for  a  car  load  of  eggs,  subject  to  "prompt"  ac- 
ceptance by  wire,  plaintiff  did  not  have  a  "rea- 
sonable" time  in  which  to  accept,  and  defendants 
were  not  bound  by  an  acceptance  wired  after  2 
o'clock  p.  m.  and  received  by  defendants  at  8:30: 
the  defendant's  telegram  having  been  delivered 
at  plaintiff's  office  at  10  o'clock  a,  m.,  though  he 
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did  not  receive  it  an  til  11:30,  and  wrote  his 
acceptance  about  12  o'clock  ;  the  further  delay  in 
the  transmission  of  the  acceptance  beinK  caused 
by  the  operator's  absence  from  the  office  from 
about  12  until  after  1  o'clock,  about  which  time 
plaintiff  went  to  dinner,  after  which  he  filed  the 
telegram. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  DiK. 
vol.  43,  Sales,  if  46-18.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  John  Q.  Park,  Judge. 

Action  by  J.  E.  Brewer  and  others  against 
Louis  Lepinan  and  others.  From  an  order 
granting  defendants  a  new  trial,  on  Judgment 
for  plaintiffs,  plaintiffs  appeal.    Affirmed. 

Meaerrey  &  German,  for  appellants.  M.  B. 
Aaron,  for  respondents. 

ELLISON,  J.  rrhis  action  is  for  damages  for 
an  alleged  breach  of  contract.  The  judgment 
in  the  trial  court  was  for  the  plaintiff.  The 
defendants  filed  a  motion  for  new  trial  which 
was  sustained,  and  thereupon  plaintiff  ap- 
pealed from  that  order. 

It  appears  that  defendants  are  dealers  In 
eggs  at  Chicago,  III.,  and  that  plaintiff  is  sucb 
dealer  at  Abilene,  Kan. ;  that  on  February  7, 
1906,  defendants  wishing  to  purchase  a  car 
load  of  fresh  eggs  at  18  cents  per  dozen  tele- 
graphed on  that  day  to  plaintiff  as  follows : 
"Offer  eighteen  delivered  car  fresh  eggs  ship 
today  prompt  wire  acceptance."  On  the  same 
day  plaintiff  telegraphed  from  Abilene  his  ac- 
ceptance of  the  offer  in  these  words :  "lour 
offer  eighteen  accepted  for  todays  car."  On 
the  same  day  defendants  telegraphed  back  to 
plaintiff  that  his  acceptance  was  too  late,  and 
offering  to  take  them  at  a  discount  The 
eggs  had  been  shipped  when  the  telegram  was 
received,  and,  plaintiff  refusing  the  offer  for 
discount,  defendants  refused  to  accept  them. 
The  action  is  for  the  difference  In  value  of 
the  eggs  when  they  arrived  at  Chicago  and 
the  contract  price,  which  is  alleged  to  be  $425. 
The  evidence  disclosed  that  defendants'  tele- 
gram offering  18  cents  and  requiring  prompt 
acceptance  was  delivered  at  plaintiff's  place 
of  business  at  10 :0&  o'clock  a.  m.,  though  not 
received  by  plaintiff  personally  until  11:30, 
as  he  was  engaged  outside  of  his  office.  At 
about  12  plaintiff  wrote  the  acceptance  above 
set  out,  and  sent  it  to  the  telegraph  office,  but 
the  operator  had  gone  to  dinner.  There  was 
but  the  one  office  in  Abilene,  and  plaintiff  sent 
the  dispatch  again,  shortly  after  1  o'clock. 
The  operator  had  not  yet  returned,  and  plain- 
tiff then  went  to  his  dinner  and  on  his  return, 
after  2  o'clock,  sent  it  again.  The  operator's 
record  at  Abilene  shows  that  it  was  received 
by  her  at  2:46,  and  it  was  received  by  de- 
fendants at  Chicago  at  3 :31.  The  trial  court 
Instructed  the  jury  that  the  words  of  the 
telegram  requiring  "prompt  wire  acceptance" 
meant  that  plaintiff  was  to  telegraph  accept- 
ance as  soon  as  he  reasonably  could  under 
the  circumstances  In  evidence — a  synopsis  of 
which  we  have  stated.  In  other  words,  the 
Jury  were  told  that  the  words  meant  a  rea- 
sonable time.    In  our  opinion  this  was  an  er- 


roneous construction  of  the  telegram,  and 
the  trial  court  was  right  In  so  considering. 
The  plaintiff  was  not  only  required  to  tele- 
graph his  acceptance,  but  he  was  required  to 
do  so  promptly.  The  word  "promptly"  must 
have  been  used  for  some  effective  purpose, 
and  courts  are  not  at  liberty  to  substitute 
some  other  time  than  that  named  by  the  offer. 
After  an  investigation  of  the  subject  in  the 
case  of  Metropolitan  Land  Co.  v.  Manning,  9S 
Mo.  App.  24S,  261,  71  a  W.  696,  we  held  that 
the  word  "promptly"  meant  more  expedition 
than  reasonable  time.  A  man  has  a  reason- 
able time  in  which  to  do  a  thing,  where  no 
time  is  prescribed,  without  the  aid  of  the 
word  "promptly."  So  It  ought  to  be  clear 
that  the  use  of  that  word  should  entitle  him 
to  something  more  than  he  would  have  if  he 
had  not  made  use  of  it 

In  James  v.  Fruit  Jar  Co.,  69  Mb.  App. 
207,  218,  the  words  of  a  telegram  conveying 
an  offer  were  "wire  Instantly,"  and  this  court 
held,  in  an  opinion  by  Judge  Smith,  that  such 
expression  did  not  give  a  reasonable  time  fox 
answering,  and  that  the  telegram,  though  re- 
ceived at  10  p.  m.,  should  have  been  answered 
that  night 

In  Bank  v.  Miller,  106  N.  0.  347,  11  8.  E. 
821,  a  proposition  was  made  by  telegram 
which  added,  "Must  have  reply  early  tomor- 
row," and  it  was  held  that  there  was  no  con- 
tract unless  the  reply  was  so  made,  and  that 
a  reply  the  following  evening  would  not  da 
In  Metropolitan  Land  Co.  v.  Manning,  supra, 
will  be  found  collected  a  ntimber  of  authori- 
ties in  further  elucidation  of  this  subject 
which  we  believe,  when  taken  in  connection 
with  those  herein  cited,  abundantly  sustain 
the  court  in  regarding  the  instruction  as  w- 
roneous. 

Defendants'  proposition  was  conditioned 
that  the  telegram  of  acceptance  should  be 
sent  promptly.  It  ought  to  be  manifest  that 
plalntlfTs'  inability  (if  he  was  unable)  to  com- 
ply with  such  condition  should  not  prejudice 
defendants.  Plaintiff's  inability  to  respond 
promptly  as  required  was  not  unlike  if  he  had 
been  unable  to  buy  at  the  price  offered.  The 
time  of  response  was  as  much  a  condition  as 
the  price.  And  even  If  he  had  had  an  excuse, 
in  that  it  had  been  impossible  for  him  to  re- 
spond, that  should  be  his  misfortune  and  not 
defendants'.  Suppose  the  telegraph  office  had 
burned  immediately  upon  receipt  of  the  dis- 
patch to  him,  or  the  wires  had  been  destroyed 
by  a  storm,  and  he  had  been  unable  to  re- 
spond for  a  week,  would  that  misfortune 
have  affected  defendants,  or  their  proposi- 
tion?   We  think  not 

Plalntlfl  considered  some  explanation  of 
his  delay  to  be  necessary,  and  so  he  said  in 
a  letter  to  defendants  that  (italics  ours) : 
"There  was  no  unnecessary  delay  on  my  part 
in  accepting  your  offer,  and  what  geeminf 
delay  that  did  occur  could  not  very  teen  be 
avoided.  Tour  first  wire  was  received  be- 
tween 10  and  11  o'clock  when  I  was  out  as- 
sisting the  men  in  looking  after  the  loading 
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of  the  car,  and  wben  /  got  around  to  anawer 
it  I  found  the  ladv  operator  out  to  dinner, 
and  bad  locked  up  the  o£Bce,  which  she  al- 
ways does  during  the  noon  hours.  I  wrote 
the  acceptance,  and  sent  It  to  the  office  again 
about  one  o'clock,  and  the  operator  was  still 
out  to  dinner,  and  as  soon  as  I  returned  from 
dinner  myself  I  sent  the  message  again,  and 
she  forwarded  the  same  to  yon."  It  thus  ap- 
pears that  plaintiff's  Idea  la  that  the  mishap 
of  his  being  out  of  the  office  when  the  tele- 
gram was  received  should  be  visited  upon  de- 
fendants; and  that  although  he  knew  the 
telegraph  office  would  close  at  the  noon  hour, 
and  he  delayed  sending  the  acceptance  to  the 
office  imtil  that  hour,  and  even  then  rather 
than  send  for  the  operator  to  come  to  the 
office  he  made  no  request  of  her  but  chose  to 
go  to  his  own  dinner  and  let  defendants 
wait ;  that  these  matters  of  mere  trivial  con- 
venience to  him  should  outweigh  the  con- 
tractual rights  of  defendants.  He  took  more 
than  4%  hours  In  accepting  an  ofTer  which 
should  not  have  required  more  than  a  few 
minutes.  Plaintiff  asks  if  it  should  be  ex- 
pected that  he  would  be  at  the  telegraph 
office  when  a  dispatch  Is  received  and  make 
instant  answer.  We  answer  no;  that  there 
should  be  reason  in  all  things,  and  that  It 
should  no  more  be  expected  that  he  would  an- 
swer literally  the  instant  the  dispatch  was 
received  than  that  he  should  dally  with  It, 
as  he  did,  for  more  than  half  of  a  business 
day. 

The  authorities  cited  by  plaintiff  are  not 
applicable,  and.  In  our  opinion,  the  record 
discloses  that  bis  case  Is  built  on  a  founda- 
tion which  has  wholly  Ignored  defendants' 
rights  in  the  premises. 

The  Judgment  Is  affirmed.    All  concur. 


NICHOLS  V.  HICKLIN. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
6,  1908.) 

1.  Justices    of   the    Peace  —  Pleadiho  — 
Akerded  Pleadinqs. 

A  statement,  filed  with  a  Justice  of  the 
peace,  except  the  words  appearing  in  quotations, 
that  plaintiff  and  another  orally  contracted  that 
such  other  was  to  have  the  use  of  land  "for 
two  years,"  in  consideration  that  be  sprout  the 
land  as  well  as  break  the  same,  that  such  other 
took  possession  of  the  land,  broke  it,  and  tended 
it  Id  corn  "for  one  year,"  and  cut  the  sprouts 
for  that  year,  that  thereafter  defendant,  with 
plaintiff's  consent,  bought  the  interest  of  such 
other,  and  agreed  with  plaintiff  and  such  other 
to  carry  out  nis  contract,  "that  is,  agreed  to  cut 
sproats  on  said  land  twice  during  the  summer 
of  1005,  as-  part  consideration  for  the  use  of  the 
land,"  that  defendant  took  possession  but  fail- 
ed to  sprout  the  land  to  plamtlff's  damage,  was 
a  sufficient  basis  for  an  amended  statement  em- 
bracln{[  the  identical  allegations  and  the  words 
appearing  in  quotation   marks. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  328.] 

2.  Sahi!— Motion  to  Strike  Out— Sttffxcien- 

CT. 

Grounds  of  a  motion  to  strike  out  the 
amended  statement  that  no  statement  had  been 


filed  before  the  justice  on  which  to  base  an 
amendment,  and  that  the  amended  statement  did 
not  state  a  cause  of  action,  were  insufficient  to 
raise  the  objection  that  the  statement  before  the 
Justice  was  not  signed. 

3.  Affeai/— Presentation  and  Reservation 
OF  Erbob— Matters  Not  Considered. 

The  objection  that  the  statement,  filed  be- 
fore the  justice,  was  not  signed,  is  not  available 
on  review,  where  not  raised  in  the  circuit  court 
on  appeal  from  the  justice's  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §|  1374^1381.] 

4.  Landlord  and  Tenant— Parol  Lease  — 
Tenancy  from  Year  to  Yeas. 

A  parol  lease  for  two  years  followed  by 
possession  of  the  lessee  and  payment  of  rent 
becomes  a  tenancy  from  year  to  year  by  opent" 
tion  of  law,  and  the  statute  of  frauds  does  not 
apply. 

tEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §  374.] 

Appeal  from  Circuit  Court,  Bates  County: 
Chas.  A.  Denton,  Judge. 

Action  by  Lee  Nichols  against  Chas.  Hick- 
Un  In  Justice's  court  From  a  Judgment  for 
defendant  on  appeal  by  him  to  the  circuit 
court  from  the  Judgment  In  the  Justice's  court 
for  plaintiff,  plaintiff  appeals.  Reversed  and 
remanded. 

W.  O.  Jackson,  for  appellant.  Silvers  & 
Silvers,  for  respondent 

ELLISON,  J.  This  action  was  begun  be- 
fore a  Justice  of  the  peace,  where,  after  a 
Jury  trial,  plalutiS  had  Judgment,  and  de- 
fendant appealed  to  the  circuit  court  In  the 
latter  court  defendant  moved  to  strike  out 
the  statement,  which  s^Id  motion  was  sus- 
tained, and  plaintiff  has  brought  the  case 
here. 

It  appears  that  plaintiff  was  the  owner  of 
a  few  acres  of  ground,  which  had  been  clear- 
ed of  timber  and  brush,  and  was  then  what 
Is  termed  "plough  land."  Plaintiff  then 
agreed  with  one  Clark  that  the  latter  should 
have  the  land  for  cultivation,  and  was  to 
have  the  crop  raised,  except  the  "stailcs"  left 
In  the  field.  For  this  he  was  to  sprout  the 
land  twice  a  year.  This  was  done  one  year, 
and  after  the  beginning  of  a  new  year  Clark, 
with  plaintiff's  consent,  sold  to  defendant. 
The  three  agreed  that  defendant  would  take 
the  land  as  Clark  had  it  and  that  he  would 
sprout  it  twice  a  year.  It  Is  charged  that 
defendant  failed  to  sprout  the  land  as  agreed, 
whereby  plaintiff  claims  that  he  is  damaged 
in  the  sum  of  $15.  This  statement  will 
suffice  for  an  understanding  of  the  disposi- 
tion of  the  case  made  by  the  circuit  court 
and  of  our  conclusions.     ' 

The  record  shows  that  on  June  21,  1906, 
plaintiff  filed  an  account  with  the  Justice, 
who  thereupon  issued  a  summons  for  defend- 
ant returnable  July  2d;  that  the  writ  was 
duly  served.  It  then  shows  that  a  "Jury  was 
summoned  by  request  of  defendant,"  and  on 
June  29th  (before  day  of  trial)  both  parties 
asked  that  the  cause  be  continued  until  July 
16, 1906,  which  was  granted:  The  record  then 
shows  as  follows:   "Now  on  the  16th  day  of 
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June  (July)  1906,  tbe  plaintiff  filed  a  state- 
ment, and  afterwards  the  defendant  files  a 
motion  to  dismiss,  wblcb  is  overraled,  and 
the  case  coming  on  for  trial,  the  plaintiff  and 
defendant  each  announce  ready  for  trial,  and 
the  defendant  having  asked  for  a  Jury,  a 
Jury  was  Impaneled  as  follows,"  etc  The 
statement  thus  referred  to  as  being  filed  with 
the  Justice  on  July  16,  is  as  follows,  except 
the  words  in  Italics:  "The  plaintiff,  for 
amended  statement,  says  that  on  or  about  the 

day  of  March,   1904,   be  and  D.   L. 

Glaric  entered  into  an  oral  contract,  whereby 
it  was  agreed  that  D.  h.  dark  was  to  have 
the  use  of  a  tract  of  five  or  six  acres  of  land 
in  Homer  township,  Bates  county,  Missouri, 
for  ttoo  years,  which  was  stump  land  of  tbe 
plaintiff  ready  for  the  plow,  and  tbe  said  D. 
L.  Clark  as  consideration  was  to  sprout  the 
said  five  or  six  acre  tract  twice  a  year,  as 
well  as  to  break  the  same,  and  was  to  have 
all  of  tbe  crop  grown  on  tbe  same  by  him, 
except  the  stalk  field,  which  the  said  plaintiff 
reserved  in  said  contract  for  himself,  and 
that  the  said  Clark  took  possession  of  said 
land  and  broke  it  and  tended  it  In  com  for 
one  year,  and  cut  the  sprouts  on  said  land  for 
that  year,  and  gave  the  plaintiff  the  stalk 
field;  that  about  the  1st  of  March,  1905,  tbe 
defendant,  with  the  consent  of  the  plaintiff, 
bought  out  the  Interest  of  the  said  Clark,  and 
agreed  with  tbe  plaintiff  and  Clark  to  carry 
out  bis  (Clark's)  contract,  that  is,  agreed  to 
cut  sprouts  on  said  land  twice  during  the  sum- 
mer of  1005,  as  par*  conHdcration  for  the  use 
of  the  land;  that  the  defendant  took  posses- 
sion of  said  land  under  said  purchase  con- 
tract with  plaintiff  and  Clark,  and  tended  it 
in  com,  and  received  alJ  of  the  crop,  except 
a  part  of  the  stalk  field,  but  failed  to  sprout 
tbe  land  twice  as  agreed  by  him  for  that 
year;  that  by  reason  of  the  defendant's  fail- 
ure to  sprout  tbe  land  tbe  plaintiff  is  dam- 
aged in  the  sum  of  fifteen  dollars,  for  which 
be  asks  Judgment." 

In  tbe  circuit  court  defendant  moved  that 
the  case  be  dismissed,  for  the  reason  that  no 
Bufiicient  statement  of  a  cause  of  action  was 
filed  before  the  Justice.  Before  this  motion 
was  acted  on  plaintiff  filed  an  amended  state- 
ment, the  amendment  being  made  up  of  tbe 
words  in  tbe  statement  Just  set  out  which 
are  in  italics.  Defendant  then  filed  a  motion 
to  strike  out  tbe  amended  statement  on  tbe 
grotmd  that  no  statement  bad  been  filed  be- 
fore the  Justice  upon  which  to  base  an  amend- 
ment, and  that  tbe  amended  statement  did 
not  state  a  cause  of  action.  Tbe  motion  was 
sustained.  Tbe  record  shows  that  a  state- 
ment was  filed  before  tbe  Justice,  and  tbe 
question  is,  was  It  such  an  one  as  afforded 
grounds  for  amendment?  The  defeadant  con- 
tends that  there  was  nothing  therein  npon 
■Which  to  base  an  amendment,  and  likens  tbe 
case  to  that  of  Brashears  v.  Strock,  46  Mo.  221. 
The  cases  are  altogether  different.  That  case 
Is  no  authority  for  the  disposition  made  of 
this  case.    It  Is  too  manifest  for  argument 


that  the  statement  before  the  Justice  was  a 
snfQclent  base  for  tbe  amended  statement. 
But  it  is  suggested  that  the  statement  before 
the  Justice  was  not  signed.  Such  objection 
does  not  appear  to  have  been  made  in  the 
trial  court  No  attention  was  called  to  it  In 
tbe  motion.  The  g^ieral  expressions  In  the 
motion  were  not  sufficient.  The  objection  Is 
of  no  avail  now.  The  statute  of  frauds  does 
not  apply  to  the  case.  The  contract  was  fol- 
lowed by  possession  of  the  lessee  and  pay- 
ment of  the  contract  rent.  It  became  a  ten- 
ancy from  year  to  year  by  operation  of  law. 
A  new  year  was  entered  with  defendant  as 
the  substituted  lessee.  There  is  no  room  for 
application  of  tbe  statute.  Hosli  y.  Yokel,  58 
Mo.  App.  169;  Ray  v.  Blackman,  120  Mo. 
App.  497,  97  S.  W.  212. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded.    All  concur. 


RUOPF  V.  FITZGBRAIiD. 

(St   liouls  Court  of  Appeals.    MissoarL    Tan. 
7.  ]»08.) 

1.  Jusnoxs  or  thk  Peacb— Judomkht— Bx- 

VIVAL. 

Where  the  docket  of  a  Justice  of  the  peace 
showed  in  the  margin  "Judgment  $16.00,''  and 


in  the  body  of  the  docket  "defendant  eonfe 
judgment  for  $16.00,"  and  that  execution  was 
issued,  the  record  was  sufficient  to  support  a 
revival  as  against  an  objection  that  the  docket 
failed  to  show  that  a  Judgment  was  given ;  Rev. 
St  1809,  i  4031  [Ann.  St.  1906.  p.  2196],  pro- 
viding that  no  judgment  of  a  Jnsdoe  shall  be 
deemed  invalid,  or  affected  on  account  of  an  in- 
formality in  entering  or  giving  it  unless  the  in- 
formalitisr  is  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cmt  Dig. 
vol.  31,  Justices  of  the  Peace,  (  897.1 

2.  BVIDBWOE— JUSnCK'S     DOCKKT— Rboitai*— 

Impeaohuent  bt  Fabol. 

The  affirmative  recitals  of  the  docket  of  a 
justice  of  the  peace  showing  an  appearance  and 
confession  of  Judgment  may  not  be  Impeached 
by  paroL 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig. 
vol.  20,  Evidence,  {  1680.] 

Appeal  from  St  Louis  (Srcoit  Court;  War- 
wick Hough,  Judge. 

Scire  facias  by  Julia  B.  Ruoff  against 
James  Fitzgerald  to  revive  a  Judgment  of  a 
Justice  of  the  peace.  From  a  Judgmokt  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frank  A.  C.  McManus,  for  appellant  Fredk. 
A.  Wind  and  Henry  B.  Haas,  for  respondent 

GOODB,  J.  Scire  fadaa  to  revive  a  Judg- 
ment rendered  by  a  Justice  of  the  peace  Oc- 
tober .24,  1902.  The  Judgment  was  entered  in 
a  landlord  and  tenant  case,  and  was  for 
$16  rent  and  $3.25  costs.  The  revivor  pro- 
ceeding was  instituted  before  the  same  Jus- 
tice of  the  peace  who  had  rendered  the  Judg- 
ment, and  resulted  In  a  Judgment  of  revivor. 
An  appeal  was  taken  to  the  circuit  court 
and  on  a  hearing  there  tbe  same  result  was 
reached.  Defendant  then  appealed  to  this 
court 
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The  orl^nal  Judgment  songht  to  be  revived 
-was  In  the  following  form: 

Baton   William    J.   Hanlar,   JiuUm  of  th«  P«aM 

within  and  for  the  Blghth  Diitriet,  Cltr 

of  BL  IxraU,  KlMourl. 

Julia    B.    Ruott,    Plaintiff, 

V.   J.    J.    Fltxgerald, 

Defendant. 

Landlord    ■ummons.     De- 
mand $16.00. 

October  17,  1901.    Affidavit 

filed  and  munmons  Issued  to 

Constable  J.  F.  Hannaman, 

returnable  Ootober  M,  IMS, 

,  .         .  ^•»«    "t  7  o'clock  a.  m.     Sum- 

Judcment  .......  |1«.00    nions  returned  duly  ezeout- 

Jnstloe  Hanler. .     S.10    ed.    Now  on  last-named  day 

ConsUble   J.    F.  at  the  hour  of  trial  cornea 

Hannaman  ....     IIB     the  plalnUS  and  defendant 

and  the  cause  being  called 
the  parties  announce  them- 
selves ready  for  trial.  The 
defendant  confesses  judg- 
ment for  $16.00  rent 

October  27,  1902.  Bxecn- 
tion  and  restitution  issued 
to  Constable  J.  F.  Hanna- 
man, returnable  In  90  and 
(  dayu. 

The  chief  proposition  of  the  defendant  Is 
that  the  Justice's  docket  falls  to  show  a 
Judgment  was  given,  and  therefore  there  can 
be  no  revivor.  The  Justice's  record  consists 
«f  minutes  and  memoranda  rather  than  a 
full  narrative  of  the  proceedings;  but  It 
^oes  Import  that  a  Judgment  for  $16  was 
rendered  in  favor  of  plaintiff  and  costs 
amounting  to  $5.25.  These  facts  are  shown 
by  minutes  on  the  margin  of  the  record  con- 
taining the  principal  minutes  of  the  case; 
and  In  the  other  memoranda  of  the  record  It 
Is  recited  that  plaintiff  and  defendant  ap- 
peared and  defendant  confessed  Judgment 
for  $16  rent.  Further,  that  an  execution  and 
<wTlt  of)  restitution  were  Issued  to  the  con- 
stable. This  record  of  the  Justice  is  very 
similar  to,  and  at  least  as  full  and  complete 
as,  the  one  held  by  the  Supreme  Court  in 
Franse  v.  Owens,  25  Mo.  329,  to  be  sufficient 
to  uphold  an  execution  sale  of  real  estate. 
That  was  an  ejectment  case  for  land.  A 
transcript  of  the  Judgment  of  tbe  Justice  bad 
been  filed  In  the  office  of  the  clerk  of  the 
circuit  court,  and  an  execution  issued  from 
said  office  under  which  the  land  was  sold. 
Tbe  plaintiff  in  tbe  action  was  the  purchaser 
.at  the  execution  sale,  and,  having  instituted 
an  ejectment  proceeding  to  recover  the  land, 
be  offered  the  Justice's  docket  In  evidence; 
but  on  tbe  objection  of  tbe  defendant  it  was 
excluded  as  Insufficient.  Judge  Scott  said 
that  In  Rutherford  v.  WIm,  3  Mo.  12,  tbe  Su- 
preme Court  bad  held  tbat  tbe  force  and 
«ffect  of  a  Judgment  would  be  given  to  a  ver- 
dict rendered  In  a  Justice's  court,  even  though 
no  Judgment  was  rendered  on  the  verdict, 
and  went  on  to  say  that,  though  no  formal 
Judgment  was  entered  on  the  defendant's  con- 
fession, the  entry  was  sufficient  to  support  an 
execution.  In  the  present  case  the  record 
Indicates  affirmatively  that  a  Judgment  was 
rendered  by  tbe  Justice  pursuant  to  the 
defendant's  confession.  Our  statutes  pro- 
vide that  no  Judgment  of  a  Justice  shall  be 
deemed  Invalid,  stayed,  or  affected  on  ac- 


count of  an  Informality  In  entering  or  giving 
It,  unless  the  informality  Is  prejudicial.  Bev. 
St  1899,  i  4031  [Ann.  St.  1906,  p.  2196].  We 
think  the  Justice's  record  was  sufficient  to 
show  a  Judgment  had  been  rendered,  and  to 
support  a  second  Judgment  reviving  tbe  first 
one. 

Defendant  offered  to  testify  he  was  not  In 
the  state  on  the  date  when  the  Justice  heard 
the  cause,  and  hence  could  not  have  appeared 
and  confessed  Judgment  The  court  below 
excluded  this  testimony,  and  error  Is  as- 
signed on  account  of  tbe  mllng.  It  was  a 
direct  attempt  to  lmi)each  the  affirmative  re- 
citals of  the  Justice's  entries  by  parol  testi- 
mony, and  was  Incompetent.  State,  to  Use^ 
V.  Orahood,  27  Mo.  App.  496;  State  v.  Stlne- 
baker,  90  Mo.  App.  28S. 

The  Judgmoit  Is  aOlnned.    All  concur. 


8TATB  V.  LANDRUM. 

(Kansas  City  Court  of  Appeals.     Missouri, 
Jan.  6,  190&) 

1.  WiTWBSSM— Competency  —  CoNViOTiON  of 
CBniE. 

One  convicted  of  burglary  and  larceny  in 
Missouri  while  Oen.  St  1866,  c.  201,  i  66, 
declaring  that  one  convicted  of  burglary  or 
larceny  shall  be  Incompetent  to  be  sworn  as  a 
witness,  was  In  force,  ia  not  rendered  competent 
to  testify  by  Rev.  St  1879.  t  1878,  and  the  act 
of  1896,  embodied  in  Rev.  St  1899,  {  4680 
[Ann.  St  1906,  p.  2549],  permitting  one  con- 
victed of  a  crimizial  offense  to  testify. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  50,  Witnesses,  H  10&-115.] 

2.  Same. 

One  convicted  of  burglary  and  larceny  in 
a  sister  state  while  Oen.  St  1866,  c.  201,  {  66, 
providing  that  one  c<Hivicted  of  burglary  or  lar- 
ceny shall  be  Incompetent  to  testify,  was  in 
force,  Is  not  thereby  rendered  incompetent,  since 
the  act  applies  only  to  convictions  for  offenses 
against  the  laws  of  Missouri,  and  since  any 
disqualifying  statute  of  tbe  sister  state  had  no 
extraterritorial  force. 

FEd.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  {§  10^115.] 

8.  CanaNAL  Law— Paoor  or  Othkb  OrFENssa 

— ADiaSSIBIUTT. 

On  a  trial  for  playing  a  game  of  chance 
in  violation  of  Rev.  St  1889,  (  2212  [Ann.  St 
1906,  p.  1410],  the  testimony  of  a  witness  that 
accused  sold  him  and  other  players  poker  chips, 
and  was  in  charge  of  the  room  in  which  the 
gambling  was  belnc  conducted,  was  admissible, 
tbon;^  it  supported  a  charge  founded  on  section 
2197  [page  1406],  punishing  a  keeper  of  a 
gambling  bouse. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Iaw,  §S  8:^-834.] 

Appeal  from  Circuit  Court  Howard  Coun- 
ty;  A.  H.  Waller,  Judge. 

J.  O.  Landrum  was  convicted  of  playing  a 
game  of  chance,  and  be  appeala    Affirmed. 

O.  S.  Barton,  for  appellant  R.  M.  Bagby 
and  A.  W.  Walker,  for  respondmt 

JOHNSON,  J.  On  Information  of  the  pros- 
ecuting attorney  defendant  was  convicted  be- 
fore a  Justice  of  tbe  peace  for  an  offense  de- 
fined In  section  2212,  Rev.  St  1899  [Ann.  St 
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1906,  p.  1410].  He  appealed  to  the  circuit 
court,  where  he  was  tried,  convicted,  and 
fined  $25.  The  Information  charged:  "That 
J.  O.  Landrum,  the  defendant,  John  Grady, 
and  Dare  Malory,  on  the  16th  day  of  June, 
1906,  at  the  said  county  of  Howard,  did 
then  and  there  unlawfully  play  at  a  game  of 
chance,  commonly  called  'Poker,'  fw:  money, 
property,  and  gain,  with  a  gambling  device, 
to  wit,  a  pack  of  cards,  used  and  adapted  for 
the  purpose  of  playing  games  of  chance  for 
money,  property,  and  gain.  It  appears  from 
the  evidence  Introduced  by  the  state  that  a 
policeman  of  Fayette  and  a  deputy  constable, 
suspecting  that  a  gambling  game  was  being 
played  in  a  room  In  an  upper  story  of  a  cer- 
tain building,  were  enabled,  by  ascending  to 
the  roof  of  an  adjoining  building,  to  look  in- 
to the  susi)ected  room  through  a  window. 
They  saw  the  persons  named  in  the  Informa- 
tion, and  two  others  who  were  strangers  to 
them,  seated  at  a  table,  playing  a  game  in 
which  cards  and  poker  chips  were  being  used. 
During  the  time  they  watched  no  money  was 
on  the  table,  nor  was  any  passed  among  tl.e 
players.  Before  the  trial  In  the  circuit  court 
one  of  the  players  (John  Grady)  pleaded  guilty 
to  the  charge  contained  In  the  Information, 
and  paid  the  fine  assessed  against  him.  He 
was  introduced  by  the  state  as  a  witness 
against  the  other  defendants,  and  on  his  tes- 
timony the  conviction  was  obtained.  He  tes- 
tified, in  substance,  that  the  persons  In  the 
rooms  were  playing  poker  for  money,  and 
that  defendant  acted  as  dealer  in  selling  and 
redeeming  the  chips  used  by  the  other  play- 
ers. After  he  was  sworn,  and  before  be  tes- 
tified concerning  the  facts  of  the  occurrence, 
counsel  for  defendant  Interrogated  him  as 
follows :  "Q.  Is  it  not  a  fact  that  from  March, 
1878,  until  the  latter  part  of  February.  1880, 
you  served  a  term  In  the  penitentiary  of  In- 
diana at  JeffersonvlUe,  Ind.,  for  larceny  and 
burglary?  A.  Yes,  sir."  Thereupon  counsel 
for  defendant  objected  to  the  witness  on  the 
ground  "that,  at  the  time  he  was  sentenced 
to  the  penitentiary  and  served  his  sentence, 
he  was,  under  the  law,  disqualified  from  tes- 
tifying, as  a  part  of  bis  sentence;  and  he 
bad  been  convicted  and  served  his  sentence 
prior  to  the  passage  of  the  act  of  1896  per- 
mitting parties  who  had  been  convicted  of  a 
felony  to  testify."  The  objection  was  over- 
ruled, and  this  action  of  the  court  is  urged  by 
defendant  as  a  ground  for  the  reversal  of 
the  Judgment.  In  disposing  of  the  questions 
thus  arising  we  shall  assume,  for  argument, 
without  so  deciding,  that  the  evidence  before 
us  is  competent  to  show  that  the  witness  was 
convicted  in  Indiana  In  1878  of  the  crime  of 
burglary  and  larceny,  was  sentenced  to  the 
penitentiary  for  a  term  of  two  years,  and 
served  his  sentence,  and  from  this  standpoint 
the  first  question  to  arise  Is  whether  he 
would  have  been  disqualified  from  testifying 
bad  his  conviction  and  sentence  occurred  in 
this  state  instead  of  in  Indiana.  The  law  In 
force  at  that  time  relating  to  the  subject  is 


contained  In  section  66,  c.  201,  Gen.  St.  Mo. 
1865,  which  is  as  f(>llows:  "Every  person 
who  shall  be  convicted  of  arson,  burglary, 
robbery  or  larceny,  in  any  degree  in  this 
chapter  specified,  or  who  shall  be  sentenced 
to  Imprisonment  in  the  penitentiary  for  any 
other  crime  punishable  under  the  provisions 
in  this  chapter,  shall  be  Incompetent  to  be 
sworn  as  a  witness  or  serve  as  a  Juror  In 
any  cause,  and  shall  be  forever  disqualified 
from  voting  at  any  election,  or  from  holding 
any  office  of  honor,  trust  or  profit  within  this 
state." 

In  the  Revision  of  1879,  f  1878,  the  statute 
was  amended  by  tbe  omission  of  the  words 
"to  be  sworn  as  a  witness,"  and  it  Is  conceded 
that  the  effect  of  the  amendment  was  to  ex- 
empt a  person  thereafter  convicted  of  an  in- 
famous crime  from  the  disqualification  of  In- 
competency to  give  testimony.  In  1895  the 
Legislature  enacted  the  statute  how  appear- 
ing as  section  4080,  Rev.  St.  1899  [Ann.  St 
1906.  p.  2549],  as  follows:  "Any  person  who 
has  been  convicted  of  a  criminal  offense  is, 
notwithstanding,  a  competent  witness;  but 
the  conviction  may  be  proved  to  affect  his 
credibility,  either  by  the  record  or  by  his  own 
cross  examination,  upon  which  be  must  an- 
swer any  question  relevant  to  that  inquiry, 
and  the  party  cross-examining  shall  not  be 
concluded  by  bis  answer."  The  manifest  pur- 
pose of  this  enactment  was  threefold :  First, 
to  remove  the  disability  from  persons  con- 
victed of  past  offenses  against  the  criminal 
law;  second,  to  permit  the  fact  of  the  convic- 
tion of  a  criminal  to  be  proved  for  the  pur- 
pose of  affecting  his  credibility  as  a  witness ; 
and,  third,  to  permit  that  fact  to  be  proved 
by  the  witness*  own  testimony.  But  the  pow- 
er of  the  Legislature  to  restore,  to  persons 
convicted  of  crimes,  rights  and  privileges  of 
citizenship  forfeited  under  the  law  In  force  at 
the  time  of  the  conviction,  was  unequivocally 
denied  by  the  Supreme  Court  in  the  case  of 
State  V.  Grant,  79  Mo.  113,  49  Am.  Rep.  218, 
where  the  effect  on  past  convictions  of  the 
amendment  appearing  in  section  1378,  Rev. 
St.  1879,  was  exhaustively  discussed  and 
fully  determined.  While  it  was  held  In  the 
opinion  that  tbe  amendment  was  not  intend- 
ed by  the  Legislature  to  operate  retrospect- 
ively, the  court  did  not  content  itself  with 
denying  the  witness  offered  the  right  to  tes- 
tify on  that  g^round  alone,  but  held,  further, 
that  as  the  disqualification  of  a  convicted 
criminal  to  testify  as  a  witness  was  In  the 
nature  of  a  penalty  for  the  crime — ^was,  in 
fact,  a  part  of  the  sentence — the  Legislature 
neither  directly  nor  indirectly  could  exercise 
the  pardoning  power  by  relieving  him  of  a 
part  of  the  punishment  Imposed  on  him  by 
the  sentence  of  the  court.  We  refer  to  tbe 
opinion  In  that  case  for  a  comprehensive  pres- 
entation of  the  principles  and  authorities  sup- 
porting the  conclusion  stated,  which  compels 
us  to  hold,  in  the  present  case,  that  neither 
the  amendment  of  section  1378,  Rev.  St  1879, 
nor  the  subsequent  enactment  of  section  4CS0. 
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Rev.  St  1899  [Ann.  St.  1906,  p.  2549],  should 
be  given  a  retrospective  effect,  and  therefore 
had  the  witness  been  convicted  in  1878,  In 
this  state,  for  the  crime  of  burglary  and  lar- 
ceny, bia  resultant  disabilities  would  not  have 
been  affected  by  subsequent  legislation. 

But  no  sound  reason  has  been  given  for 
holding  that  the  conviction  of  the  witness  in 
Indiana  of  an  offense  against  the  criminal 
laws  of  that  state  should,  of  itself,  disable 
him  from  testifying  as  a  witness  In  the  courts 
of  this  state.  The  record  does  not  disclose 
whether  the  laws  of  Indiana  deprived  him  of 
tbls  right  of  citizenship,  nor  do  we  consider 
that  fact  material.  An  analysis  of  the  provi- 
sions of  section  66,  c.  201,  Gen.  St  Mo.  1865, 
demonstrates,  beyond  dispute,  that  they  were 
intended  to  apply  only  to  convictions  for  of- 
fenses committed  against  the  criminal  laws 
of  this  state,  and  not  to  those  committed  in 
other  states  of  the  Union  or  in  foreign  coun- 
tries. And,  had  It  been  made  to  appear  that 
a  similar  statute  existed  In  Indiana  at  the 
time  the  witness  was  convicted  and  sentenc- 
ed, such  statute  should  not  be  given  effect  be- 
yond the  territorial  limits  of  that  state. 
"The  weight  of  modern  opinion  seems  to  be 
that  personal  disqualifications  arising,  not 
from  the  law  of  nature,  but  from  the  positive 
laws  of  the  coimtry,  especially  such  as  are 
of  a  penal  nature,  are  strictly  territorial,  and 
cannot  be  enforced  in  any  country  other  than 
that  In  which  they  originated."  Greenleaf  on 
Evidence,  {  876;  Story,  Ck>nfllct  of  Laws,  {{ 
92,  104;  Sims  T.  Sims,  75  N.  T.  466.  Com- 
menting on  this  rule,  the  Court  of  Appeals 
of  New  York  observed  In  the  case  just  cited : 
"I  think  this  doctrine  applicable  to  the  ques- 
tion now  in  hand,  and  that  there  is  nothing 
in  the  Constitution  of  the  United  States 
'Which  prevents  such  application,  or  requires 
that  the  personal  disabilities,  such  as  incom- 
petence to  testify  or  to  vote,  which  may  be 
imposed  upon  a  person  convicted  of  a  crime 
in  one  state,  Aould  follow  him  and  be  en- 
forced in  all  the  others.  If  such  were  the 
operation  of  the  constitutional  provision,  the 
qualiflcatlona  of  witnesses  called  in  our 
courts  and  voters  at  our  elections  might  be 
made  to  depend  upon  the  laws  of  other  states 
instead  of  our  own."  As  the  penal  statutes  of 
the  state  of  Indiana  could  not  operate  eztra- 
terrltorlally,  and  as  no  statute  existed  in  this 
state  in  1878  which  disqualified  a  witness  con- 
victed in  another  state  trom  testifying  in  our 
courts,  it  must  follow  that  the  witness  in 
the  case  In  hand  at  no  time  suffered  under 
the  disability  now  urged  against  him.  What 
we  have  said  suflldently  disposes  of  the  ques- 
tion adversely  to  the  contention  of  defend- 
ant, and  Is  sustained  by  authority.  Logan  v. 
U.  S.,  144  U.  S.  263,  12  Sup.  Ct  617,  36  L.  Ed. 
429;  Commonwealth  v.  Green,  17  Mass.  515; 
National  Trust  Co.  v.  Gleason,  77  N.  Y.  400, 
33  Am.  Rep.  682;  Railway  v.  Jolmson,  98 
Tex.  76,  81  S.  W.  4;  Commonwealth  v.  Gorh- 
uian,  09  Mass.  420. 

Further  objection  is  made  by  defendant  to 


the  action  of  the  trial  court  in  permitting  the 
witness  Grady  to  testify  that  defendant  sold 
him  and  the  other  players  the  poker  chips, 
and  was  in  charge  of  the  room  in  which  the 
gambling  was  being  conducted.  It  is  true,  as 
argued,  that  these  facts  would  tend  to  sup- 
port a  charge  founded  on  a  different  section 
of  the  statute  (section  2197,  Rev.  St  1899 
[Ann.  St  1906,  p.  1406]),  but  they  also  direct- 
ly tended  to  sustain  the  charge  that  defend- 
ant was  guilty  of  the  offense  defined  in  sec- 
tion 2212,  and  therefore  were  clearly  admis- 
sible in  evidence. 
The  Judgment  Is  affirmed.   All  concur. 


ARMELIO  V.  WHITMAN  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Jan.  6,  190«.) 

1.  Action— FoBu  —  Contract  ob  Tobt  —  Ac- 
TioR  IN  Tobt. 

Where  a  complaint  alleged  that  defendants 
were  engaged  in  raising  plaintiffs  house  by  rea- 
son of  a  contract,  and  that  by  reason  of  defend- 
ants' "negligence"  and  "lack  of  skill"  it  fell, 
etc.,  objections  that  there  was  a  failnre  of  proof, 
in  that  while  there  were  allegBtions  of  contract 
in  the  petition  ther^  was  no  evidence  of  the  con- 
tracts between  the  parties  as  to  raising  the 
house,  and  that  a  contract  was  offered  different 
from  that  pleaded,  were  of  no  merit,  as  the  ac- 
tion was  not  on  contract^  but  for  negligence,  the 
allegations  of  contract  being  mere  Inducement. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  S  164.] 

2.  Pleading — "Inducbment." 

Matter  of  inducement  in  pleading  is  the 
statement  of  matter  which  is  introductory  to  the 
principal  subject  of  the  declaration  or  plea,  and 
which  is  necessary  to  explain  or  elncioate  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  123. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3568,  3569.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thomas  J.  Beehom,  Judge. 

Action  by  Vineenso  Armelio  against  G.  0. 
Whitman  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  T.  Latham,  for  appellants.  Hughes  & 
Whltsett,  for  respondent. 

ELLISON,  J.  The  plalntlfrs  action  Is  for 
damages  resulting  from  the  destruction  of 
plaintiff's  house.  The  Judgment  was  for  him 
in  the  trial  court 

The  petition  charges  that  defendants  "were 
engaged  in  the  work  of  elevating  the  house 
•  •  •  for  the  purpose  of  putting  a  foun- 
dation and  basement  rooms  underneath  the 
same,  and  while  so  doing  carelessly  and  neg- 
ligently and  unsklUfuliy  propped  up,  under- 
pinned, and  attempted  to  secure  the  same 
with  weak,  Insufflcient,  and  unskiUfuUy  and 
Improperly  arranged  underpinning  and  ma- 
terial, so  that  said  house,  by  reason  of  the 
negligence,  carelessness,  and  lack  of  skill  of 
defendants,  collapsed  and  fell,  and  was  there- 
by completely  destroyed."  It  appears  that 
plaintiffs  employed  defendant  Alblnesl  to 
raise  the  house,  place  foundation  thereunder. 
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etc.  Albtnesi  engaged  one  Simmons  to  raise 
the  bouse  and  do  the  carpenter  work,  and 
the  latter,  In  turn,  employed  defendant  Whit- 
man, a  house  raiser  by  business,  to  raise  the 
bouse.  The  latter  entered  upon  the  work, 
and  propped  the  house  up  on  criba  When 
the  foundation  wall  was  built  on  the  south 
side,  the  cribs  were  taken  out,  and  the  house 
rested  on  the  wall  on  that  side.  But  Whit- 
num  took  out  cribs  on  other  sides,  and  plac- 
ed In  their  stead  pieces  of  heavy  timber  set 
on  end  on  jack  screws  in  such  manner  as  to 
set  out  from  the  building  at  the  bottom  and 
leaning  towards  It  until  the  top  was  under 
the  side.  There  was  evidence  tending  to 
show  that  this  support  of  the  building  was 
put  up  and  placed  in  such  negligent  manner 
as  to  cause  the  building  to  fall.  It  did  fall, 
and  was  destroyed. 

Defendant  insists  that  there  was  a  failure 
of  proof,  in  that  while  there  were  allegations 
of  contract  In  the  petition,  there  was  no 
evidence  of  the  contracts  between  the  parties 
as  to  raising  the  house.  A  perusal  of  the  pe- 
tition leaves  It  manifest  that  defendant  Is  in 
error  in  supposing  the  suit  to  be  upon  the 
contract  The  petition  is  quite  short,  and 
the  only  reference  to  a  contract  between  the 
parties  is  simply  that  the  defendants  were 
engaged  In  raising  the  house  by  reason  of  a 
contract  There  are  no  terms  of  a  contract 
stated,  and  no  attempt  to  state  a  case  under 
a  contract  It  Is  only  mentioned  at  all  as 
a  mere  incident  by  way  of  Inducem^it  show- 
ing why  defendants  came  to  be  engaged  at 
the  work.  "Inducement  in  pleading  Is  the 
statement  of  matter  which  Is  Introductory  to 
the  principal  subject  of  the  declaration  or 
plea,  and  which  is  necessary  to  explain  or 
elucidate  it"  Bouvier'B  Law  Dictionary, 
4]aoted  In  St  Lo.  Con.  Coal  Co.  v.  Peers,  97 
111.  App.  188;  Cyc.  22,  p.  498,  tit  "Induce- 
ment" The  case  Is  simply  negligence  in  pet^ 
formance  of  work,  and  was  so  tried.  What- 
ever defect  (if  any)  there  may  have  been,  it 
is  evident  that  it  did  not  lie  in  the  direction 
of  a  failnre  to  prove  a  contract,  since  none 
was  alleged.  If  no  case  could  be  stated  with- 
out it  be  made  on  the  contract  and  its  breach, 
that  matter  of  objection  was  not  made.  The 
objection  was  not  that  the  case  was  not  on 
the  contract,  but  that  being  on  the  contract, 
it  was 'not  proven.  So  the  objection  to  the 
evidence  that  a  contract  was  offered  differ- 
ent from  that  pleaded  is  based  on  the  same 
idea  that  a  contract  had  been  sued  upon. 
We  think  it  not  well  taken.  A  breach  of  con- 
tract was  not  the  basis  of  the  action,  not- 
withstanding defendants  assuming  that  it 
was.  If  it  should  have  been  and  was  not, 
the  objection  should  have  been  so  entered. 
There  was  no  legal  ground  for  the  claim  that 
no  proof  of  ownership  was  made  of  the  prop- 
erty. 

There  was  ample  evidence  to  support  the 
-charge  of  negligence,  and  we  have  only  to  as- 
certain If  the  Jury  was  properly  Instmcted 
as  to  the  law  of  the  case.    Instruction  No. 


1  seems  to  be  plain,  and  is  easily  understood. 
We  think  It  proper,  and  the  objectlcm  there- 
to as  hypercritical.  Instruction  No.  8  on  the 
measure  of  damages  is  said  to  be  too  general. 
Bat  It  Is  good  so  far  as  It  goes  Into  the  mat- 
ter, and  If  defendants  thought  it  should  be 
more  specific  tb^  iOiould  have  asked  for  in- 
structions of  that  character.  Browning  v. 
Ballway  Company,  124  Mo.  56,  27  S.  W.  644. 
The  action  of  the  court  on  the  Instructions 
offered  by  defendant  was  correct  As  offer- 
ed the  court  gave  those  numbered  5  and  S. 
The  former  really  embraced  all  that  was  nec- 
essary to  the  defense.  It  Informed  the  Jury 
that  defendant  Whitman  was  not  an  Insurer 
of  the  safety  of  the  building,  and  that  he 
was  only  bound  to  nse  ordinary  care,  that  is, 
such  care  as  an  ordinary  prudent  person 
would  exercise  In  the  same  circumstances. 
Those  given  by  the  court  of  Its  own  motion 
embodied  all  that  was  proper  in  those  otter- 
ed by  defendant  and  refused.  When  all  the 
Instructions  are  read  as  a  series,  as  they 
should  be,  it  Is  apparent  that  the  whole  case 
was  fully  and  clearly  stated  to  the  Jury  in 
hypotheses  that  embraced  every  issue.  The 
verdict  had  ample  evidence  to  sustain  it 

There  was  no  error  substantially  affecting 
the  merits  of  the  acticMi,  and  in  such  case  it 
Is  our  duty  under  the  statute  (section  865, 
Bev.  St  1899  [Ann.  St  1906,  p.  812])  to  af- 
firm the  Judgment,  and  It  is  so  ordered.  All 
concur. 


STATE  ex  rel.  CONWAY  v.  BINNEY  et  aL 

(Kansas  City  Court  of  Appeals.    Missonri. 
Jan.  6,  1907J 

ATTACHUENT— ABANDONHKNT   BKrOBB    EZEOD- 
TION— LjABILITT  OH  ATTACHMENT  BOKD. 

Where  no  property  was  levied  npon  either 
under  an  attacbment  or  garnishment,  and  the 
attachment  plaintiff  dismissed  the  case  before 
issues  were  made  under  the  attachment  or  in- 
terrogatories filed  under  the  garnishment  re- 
covery may  not  be  had  in  an  action  on  the  at- 
tachment bond  for  fees  to  be  paid  an  attorney 
to  defend  tlie  attachment  suit,  since  no  property 
wag  disturbed  by  that  suit  and  the  employ- 
ment of  counsel  to  defend  It  was  nnnecessaiy. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  6,  Attachment  t  1294.] 

Appeal  from  Circuit  Court,  Daviess  (3onn- 
ty;    J.  W.  Alexander,  Judge. 

Action  by  the  state  of  Missouri,  on  the  rela- 
tion of  Nora  Conway,  against  Lincoln  Bin- 
ney  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.  Judgment 
afSrmed. 

H.  A.  Kerr,  for  appellant  3.  O.  Wilson, 
for  reeiwndents. 

ELLISON,  J.  This  is  an  action  on  an  at- 
tachment bond.  The  defendant  demurred  to 
plaintiff's  petition  on  the  ground  that  It  did 
not  state  a  cause  of  action.  The  demurrer 
was  sustained,  and  plaintiff  appealed. 

It  appears  from  the  petition  that  defend- 
ant brought  suit  against  the  plaintiff  before  a 
Justice  of  the  peace  with  an  attachment  In 
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aid.  An  attacbment  writ  was  Issued,  bnt  no 
property  levied  upon.  A  notice  of  garnish- 
ment was  served;  but  the  party  garnished 
had  no  property  or  effects  of  this  plaintiff, 
the  defoadant  in  that  cause.  This  defendant, 
as  plaintiff  in  that  case,  dismissed  the  case 
before  either  an  answer  or  plea  In  abatement 
or  Interrogatories  were  filed.  The  petition 
alleged  that  plaintiff  was  damaged  by  em- 
ploying an  attorney  to  defend  the  attachment 
to  whom  he  is  obligated  for  a  fee,  and  that 
he  "lost  time  and  expended  money  by  reason 
of  said  attachment."  The  statute  (section 
3880,  Rev.  St.  1899  [Ann.  St  1906,  p.  2149]) 
provides  for  issues  to  be  made  before  a  Jus- 
tice "In  all  cases  where  property  or  effects 
shall  be  attached."  The  attachment  was  dis- 
missed before  any  Issues  were  made,  for  the 
reason  that  no  property  was  seized.  The 
statute  (sections  3461-3463  [Ann.  St.  1906,  pp. 
1986,  1987])  provides  for  Issues  before  the 
Justice  on  garnishment.  But  no  interroga- 
tories were  filed,  as  the  party  garnished  had 
nothing  of  plaintiff's  and  it  Is  not  alleged 
that  he  had,  and,  as  Just  stated,  the  attach- 
ment was  dismissed. 

In  our  opinion  no  damages  accrued  to 
plaintiff.  Nothing  occurred  to  put  him  on  his 
defense.  His  property  was  not  disturbed,  by 
either  attachment  or  garnishment  If  he  em- 
ployed an  attorney  it  was  premature.  In  so 
far  as  his  right  to  an  action  on  the  bond  Is 
concerned.  He  is  La  no  better  position  to 
maintain  such  action  than  if  this  defendant 
bad  said,  and  he  had  heard,  that  an  attach- 
ment writ  was  to  be  sued  out,  and  had  there- 
upon employed  an  attorney.  The  fact  that 
the  writ  of  attachment  was  Issued  Is  of  no 
consequence,  if  it  was  not  executed.  The  em- 
ployment of  an  attorney  made  In  the  prin- 
cipal case  on  the  merits  would,  of  course, 
give  no  right  of  action  on  the  attachment 
bond.  The  serving  of  the  writ-  as  to  the  gar- 
nishment was  an  empty  proceeding,  as  no 
property  was  in  the  hands  of  the  party  gar- 
nished, and  the  attachment  was  dismissed  be- 
fore any  issue  was  made ;  and,  if  there  had 
been,  it  would  have  been  the  garnishee's  priv- 
ilege to  have  employed  an  attorney  upon  the 
one  side  and  the  plaintiff  in  the  attachment 
upon  the  other.  If  something  out  of  the  usu- 
al course  made  it  necessary  for  this  plain- 
tiff, as  defendant  in  that  case,  to  have  em- 
ployed counsel  In  the  matter  of  the  garnish- 
ment or  the  writ  of  attachment,  it  Is  not  al- 
leged. 

The  Judgment  should  be  affirmed.  All  con- 
cur. 


HOLBROOE-BIaACKWBLDBR    real    ES- 
TATE &  TRUST  (X).  V.  HARTMAN  et  aL 
(St.  Iioais  Court  of  Appeals.     Missouri.     Jan. 
7,  190a    Rehearing  Denied  Jan.  21,  1908.) 

1.  Bboksbs— SAi.a  or  Land  —  Wbittxn  Au- 
THOaiTY— SinPFiciKNOT  or  Evidence. 

Laws  1903,  p.  161  [Ann.  St.  1906,  i  1993- 
1],  provides  that  In  cities  of  300,000  inhabitants 


or  more  any  person  who  shall  offer  for  sale  any 
real  property  without  the  written  authority  of 
the  owner  of  such  property,  etc.,  shall  be  deemed 
guilty  of  a  misdemeanor.  Defendants,  husband 
and   wife,    at   plaintiff's   request    delivered   to 

glaintifl  a  written  option  prepared  by  it  Where- 
j  they  offered  to  sell  certain  property  for  a 
given  price,  and  on  the  day  following  defendant 
wife,  the  owner  of  the  property,  offered  in  writ- 
ing to  pay  plaintiff  a  certain  commission  on  a 
sale  at  the  price  named.  Held,  that  the  two 
writinj^  when  construed  together  authorized 
plaintiff  to  sell  the  property. 

2.  SA1CK—RK VOCATION    OF   AUTnOBITT— SUFFI- 
CIKNCT  or  EVIDBHCE. 

In  an  action  by  a  broker  to  recover  commis- 
sions on  the  sale  of  land,  evidence  held  to  sup- 
port a  finding  that  an  option  authorizing  plain- 
tiff  to  sell  the  land  had  not  expired  before  the  sale. 

3.  Affbai,—  Rbtiiw  — Findings  or  Coubt— 
Conclusiveness. 

A  finding  on  trial  to  the  court  on  conflict- 
ing  evidence  is  binding  on  appeal. 

iEd.  Note. — ^For  cases  in  point,  see  Ont  Dig. 
.  3,  Appeal  and  Error,  fi  3983-3989.] 

Appeal  from  St  Louis  Circuit  Court;  Jeeae 
A.  McDonald,  Judge. 

Action  by  the  Holbrook-Blackwelder  Real 
£iState  &  Trust  Company  against  Minnie 
Hartman  and  anotber.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Plaintiff  is  a  Missouri  corporation,  and 
maintains  an  office  in  the  city  of  St  Louis. 
Defendants  are  residents  of  said  city.  In 
1905  defendant  Minnie  Hartman  owned  a 
tract  of  vacant  ground  in  block  2355,  city  of 
St  Louis,  which  had  a  frontage  of  603  feet 
and  a  few  inches  on  the  south  line  of  North 
Market  street  by  a  depth  of  247  feet  to  Maga- 
zine street,  bounded  on  the  east  by  Leffing- 
well  and  on  the  west  by  Glasgow  avenues. 
Mrs.  Hartman  wanted  to  sell  the  piece  of 
ground,  and  in  November  or  December,  1905, 
her  husband  verbally  authorized  plaintiff  to 
offer  It  for  sale,  and  plaintiff  put  "For  Sale" 
signs  upon  the  property,  and  a  few  days  aft- 
erwards defendant  C.  A.  Hartman  and  Messrs. 
Holbrook  and  Blackwelder,  of  the  Holbrook- 
Blackwelder  Real  Estate  &  Trust  Company, 
went  upon  the  property  and  looked  it  over 
with  the  view  of  placing  a  value  ui)on  It 
Learning  that  the  city  of  St  Louis  wanted  a 
piece  of  ground  in  that  neighborhood,  plain- 
tiff interviewed  Mr.  James  Player,  city  comp- 
troller, and  on  April  25,  1906,  procured  from 
defendants  the  following  option  on  the  prop- 
erty: 

"Mr.  James  Y.  Player,  City  Comptroller, 
City  Hall,  Cnty — ^Dear  Sir:  For  and  in  con- 
sideration of  one  dollar  to  me  In  hand  paid, 
receipt  of  which  is  hereby  adcnowledged,  I 
hereby  agree  to  sell  to  the  dty  of  St  Louis, 
for  park  purposes,  city  block  number  2,365, 
having  a  front  of  603  feet  2^  Inches,  more 
or  less,  on  the  south  line  of  North  Market 
street,  by  a  depth  southwardly  of  247  feet, 
iflore  or  less,  to  Magazine  street,  being  bound- 
ed east  by  LefBngwell  avenue,  and  west  by 
Glasgow  avenue,  for  the  sum  of  forty  thou- 
sand dollars  ($40,000)  to  be  paid  In  cash  on 
delivery  of  a  good  and  sufficient  warranty 
deed,  free  and  clear  of  all  liens  and  Incum- 
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brances  except  taxes  for  the  year  1906,  and 
thereafter,  special  or  general.  Provided  that 
)>ald  sum  of  forty  thousand  dollars  (|40,OOO) 
Is  paid  to  me  prior  to  July  first,  1906.  Very 
truly  yours,  Charles  A.  Bartman.  Minnie 
Hartman. 

"We  hereby  extend  the  above  option  to  and 
Including  August  31,  1900.  Charles  A.  Hart- 
man.    Minnie  Hartman." 

On  the  next  day  plaintiff  received  the  fol- 
lowing letter  from  Mrs.  Hartman:     ■ 

"St.  Louis,  Mo.,  April  28,  1906. 

"Holbrook-Blackwelder  Real  Estate  Trust 
Co.,  St  Louis,  Mo. — Gentlem^i:  If  the  dty 
purchases  the  property  on  North  Market  and 
Glasgow  avenue  for  $40,000,  we  will  pay  yon 
a  commission  of  $1,000  for  making  this  sale. 
Yours  truly,  Minnie  Hartman." 

On  June  28,  1906,  Ordinance  No.  22,418 
was  passed  and  approved  by  the  mayor.  This 
ordinance  authorized  the  mayor  and  comp- 
troller to  purchase  a  piece  of  ground  in  the 
vicinity  of  the  Hartman  tract  for  a  city  park. 
The  mayor  and  comptroller  advertised  for 
sealed  proposals  under  the  ordinance,  to  be 
opened  on  September  IT,  1906.  On  September 
7th  plaintifT  received  the  following  communi- 
cation from  Mr.  Player: 

"Holbrook-Blackwelder  Real  Estate  Trust 
Company,  Eighth  and  Olive  streets,  St  Louis, 
Mo. — Gentlemen :  Through  you  I  was  given  • 
an  option  by  Mr.  Charles  A.  Hartman  and 
wife  for  the  purchase  of  property  in  city 
block  2355,  having  a  frontage  of  603  feet  2^ 
Inches,  more  or  less,  on  the  south  line  of 
North  Market  street,  by  a  depth  of  247  feet 
The  option  gives  us  the  privilege  to  purchase 
the  property  for  forty  thousand  dollars  ($40,- 
000).  Since  the  option  was  given  an  ordi- 
nance was  passed  by  the  municipal  assembly 
authorizing  the  purchase  of  a  lot  or  lots  of 
ground  within  the  district  in  which  the  lot 
above  named  Is  comprised,  and  appropriated 
$40,000  therefor.  Inclosed  herewith  you  will 
find  a  copy  of  the  advertisement,  and  1 
would  advise,  In  order  to  avoid  complication, 
that  you  forward  to  me  in  a  sealed  envelope, 
as  required  by  the  advertisement,  a  formal 
proposition  for  the  sale  of  the  property  to 
the  city  at  whatever  amount  you  care  to  stip- 
ulate. Very  truly  yours,  James  X.  Player, 
Comptroller." 

On  the  same  day  plaintiff  handed  defend- 
ants a  form  of  bid  or  proposal  to  sell,  and 
advised  them  to  sign  it  and  file  It  with  the 
<-oniptroller.  On  September  13th  defendants 
wrote  plaintlfi!  as  follows : 

"Holbrook-Bladcwelder  Heal  Estate  Trust 
Co.,  812  Olive  street,  City— Dear  Sirs:  An- 
swering yours  of  the  seventh  Inst,  will  aay 
we  have  decided  to  submit  a  sealed  proposal 
to  the  city  of  St  Louis,  therefore  will  not 
require  your  services  in  the  matter.  Yours- 
very  truly,  Chas.  A.  Hartman.  Minnie  Hart- 
man." 

On  the  17th  of  September,  1906,  defendants 
filed  the  following  proposal,  a  copy  of  the 
form  furnished  them  by  plaintiff: 


"City  of  St  Louis,  State  of  Missouri.  We 
hereby  agree  to  sell  to  the  city  of  St  Louis, 
for  park  purposes,  city  block  nimiber  2305, 
having  a  front  of  603  feet  2^  Inches,  more  or 
lees,  on  the  south  line  of  North  Market  street 
by  a  depth  southwardly  of  247  feet  10  Inches,^ 
more  or  less,  to  Magazine  street,  being  bound- 
ed east  by  Lefflngwell  avenue  and  west  by 
Glasgow  avenue,  for  the  sum  of  forty  thou- 
sand dollars,  to  be  paid  In  cash  on  delivery  of 
a  good  and  sufficient  warranty  deed,  free  and 
clear  from  all  liens  and  incumbrances  except 
taxes  fqr  the  year  1906  and  thereafter,  spe- 
cial and  general.  Very  truly  yours,  Charles- 
A.  Hartman.    Minnie  Hartman." 

Plaintiff  offered  evidence  tending  to  sbow 
that  on  August  31st,  the  day  the  extension 
period  of  the  option  expired,  defendant  C.  A. 
Hartman  called  several  times  at  plaintiff's 
ofilce  to  see  about  the  sale  of  the  property  to 
the  city,  and  that  Mrs.  Hartman  about  Sep- 
tember 8th  or  9th  stated  to  one  of  plaintifTs- 
agenta  that  there  was  no  doubt  plaintiff  bad 
earned  a  commission,  and  tbey  (defendants) 
were  willing  to  pay  for  the  work  plaintiff 
had  done  in  trying  to  sell  the  property,  but 
did  not  think  plaintiff  was  entitled  to  $1,000. 
G.  A.  Hartman  testified  that  plaintiff  never 
told  him  or  his  wife  that  the  city  ordinance 
had  been  passed,  and  that  he  told  plaintiff 
after  the  expiration  of  the  option  that  tbey 
(defendants)  would  withdraw  the  property 
from  the  market,  and  on  September  7th,  after 
learning  the  ordinance  bad  been  passed,  he 
told  plaintiff  he  would  make  the  sale  of  the 
property  himself  as  the  ordinance  had  been, 
passed,  and  denied  he  used  the  form  of  pro- 
posal furnished  him  by  plaintiff. 

Defendants  were  out  of  the  city  during  the 
summer  of  1906,  and  did  not  return  until  ear- 
ly in  September.  The  qaestl<m  of  purchasing 
property  for  park  purposes  In  the  vldnlty 
was  brought  up  In  the  house  of  delegates  by 
Hon.  O'Brien,  representing  the  ward  where- 
the  property  is  situated.  He  suggested  to  Mr. 
Player  another  tract,  but  was  told  by  him 
that  it  was  not  suitable  for  a  park  for  the- 
reason  it  was  filled  ground,  and  su^ested  get- 
ting an  option  on  another  tract  Player  tes- 
tified that  plaintiff  first  called  his  attention 
to  the  Hartman  tract 

The  Issues  were  submitted  to  the  court 
without  the  Intervention  of  a  jury.  No  dec- 
larations of  law  were  asked  or  given.  The 
court  found  the  Issues  for  plaintiff,  and  ren- 
dered judgment  In  its  favor  for  $1,000,  from 
which  defendants  appealed. 

T.  J.  Rowe  ft  Son,  for  appellants,  a  W.. 
Banister,  for  respondent 

BLAND,  P.  3.  (after  stating  the  facts  as 
above).  Defendants  rely  upon  two  points  for 
a  reversal  of  the  Judgment :  First,  that  they 
had  no  agreement  In  writing  with  plaintiff 
appointing  it  their  agent  to  sell  the  ground, 
and  lnv<A:e  the  law  of  1903  requiring  such 
contracts  to  be  in  writing.  Laws  1903,  p.  161. 
In  the  case  of  Rothwell  t.  Gibson,  98  S.  VT^^ 
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^801,  we  bad  occasion  to  dlBcnss  the  act  of 
1903,  and  on  the  authority  of  Downing  v. 
Ringer,  7  Mo.  585,  and  the  Missouri  cases 
^hlch  have  followed  it,  held  that  the  act  of 
1903  made  void  all  yerbal  contracts  with  real 
•estate  brokers  for  the  sale  of  real  property  In 
cities  of  300,000  inhabitants  and  over,  and 
when  a  broker  sought  to  recover  commission 
for  making  a  sale  of  real  estate  In  such  cities 
It  was  essential  to  his  right  to  recover  that 
tie  produce  the  written  authority  of  the  own- 
er to  make  such  sale.  But  we  think  the  evl- 
-dence  In  this  case  is  sufficient  to  show  platn- 
tltt  had  authority  in  writing  from  Minnie 
Hartman,  the  owner,  to  make  the  sale.  On 
April  24th  Mrs.  Hartman  and  her  husband, 
-at  plaintliTs  request,  signed  and  delivered  to 
plaintlfT  an  option  prepared  by  It,  In  which 
they  ofTered  to  sell  the  property  (describing 
it)  to  the  city  for  $40,000,  and  on  the  follow- 
Ing  day  Mrs.  Hartman  offered,  in  writing,  to 
pay  plalntifiT  $1,000,  If  the  city  of  St.  Louis 
«hould  buy  the  property  for  $40,000.  These 
two  writings  should  be  construed  together, 
and  when  taken  together  they  clearly  author- 
ize plaintiff  to  sell  the  property  to  the  city 
for  $40,000.  The  second  point  Is  that  the  oi>- 
tlon  authorizing  plaintiff  to  sell  the  property 
-expired  before  the  sale  was  actually  made, 
and  that  the  sale  was  afterwards  made  by  de- 
fendants in  person.  The  option  as  extended 
■expired  August  31st.  The  sale  was  not  made 
until  In  September  following,  but  plaintifTs 
evidence  tends  to  show  it  furnished  defend- 
ants with  a  form  of  proposal  to  the  city  au- 
thorities for  the  sale  of  the  property ;  that 
defendants  retained  this  form,  celled  It,  and 
submitted  the  copy;  and  that  Charles  A. 
Hartman  called  at  plalntilTs  office  and  talked 
about  the  sale  of  the  property  with  plaintiff's 
agent  after  the  expiration  of  the  option,  and 
that  Mrs.  Hartman  acknowledged  plaintiff 
had  worked  up  the  sale.  This  evidence,  we 
think,  tends  to  show  defendants  did  not  re- 
voke the  authority  of  plaintiff  to  make  the 
sale,  but  continued  plaintiff  as  their  agent 
after  the  expiration  of  the  option.  It  is  true 
he  notified  plaintiff  that  Its  agency  was  at 
sn  end  and  defendants  would  make  the  sale 
themselves.  It  was  for  the  court,  sitting  as 
a  jury,  to  weigh  this  conflicting  evidence  and 
■determine  the  issue  of  fact  raised  thereby. 
It  found  in  favor  of  plaintiff,  and  that  finding 
Is  binding  on  us. 
The  judgment  Is  affirmed.    All  concur. 


DOWNS  V.  HAMMOND  PACKING  CO.    • 
(Kansas  City  Court  of  Appeals.    MiRsouri. 
Jan.  6,  1006.    Rehearing  Denied 
Jan.  22,  190&) 

JlPPEAI.— RECOBD— MaTTBBS    TO     BB     SnOWN— 

Pbocebdings  Included  in  Bili,  or  Excep- 
tions. 

An  appeal  from  an  order  overruling  a  mo- 
tion to  set  aside  a  nonsuit  and  grant  a  new 
trial  will  be  dismissed,  where  the  record  prop- 
•er  does  not  sliow  that  such  motion  was  ever 
filed,  or  that  a  bill  of  exceptions  was  filed,  or 


that  a  judgment  was  rendered,  or  an  affidavit 
for  appeal  made,  or  an  appeal  granted,  even 
thongo  those  proceedings  are  shown  in  the  bill 
of  exceptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  EJrror,  }  2306.1 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;   C.  A.  Mosman,  Judge. 

Action  by  Heber  Downs  against  the  Ham- 
mond Packing  Company.  From  an  order 
overruling  a  motion  to  set  aside  a  nonsuit 
and  grant  a  new  trial,  plaintiff  appeals.  Ap- 
peal dismissed. 

W.  B.  Pistole  and  W.  K.  Amick,  for  ap- 
pellant.   Vinton  Pike,  for  respondent 

ELLISON,  J.  This  action  was  brought 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  received  by  plaintiff 
through  the  negligence  of  defendant's  serv- 
ants. At  the  close  of  the  evidence  in  plaia- 
tlfTs  behalf  the  trial  court  sustained  a  de- 
murrer thereto,  whereupon  plaintiff  took  a 
nonsuit  with  leave.  Afterwards,  as  shown 
by  the  bill  of  exceptions,  the  motion  to  set 
aside  the  nonsuit  and  grant  a  new  trial  was 
overruled,  and  plaintiff  appealed. 

The  record  pn^Kr,  as  shown  by  the  ab- 
stract, only  contains  the  appointment  of  a 
next  friend  and  the  pleadings  In  the  cause. 
The  record  proper  does  not  show  that  any 
motion  to  set  aside  the  nonsuit  and  grant  a 
new  trial  was  ever  filed.  Nor  does  it  show 
that  a  bill  of  exceptions  was  filed,  or  that  a 
judgment  was  rendered,  or  that  an  affidavit 
for  appeal  was  made,  or  that  an  appeal  was 
granted.  These  things  are  shown  in  the  bill 
of  exceptions.  But  they  are  not  matters  of 
exception,  and  are  not  proven  by  a  statement 
in  the  bill.  They  should  have  been  made  to 
appear  in  the  record  proper.  This  has  been 
ruled  so  frequently  and  uniformly  by  the 
Supreme  Court  and  each  of  the  courts  of  ap- 
peal that  it  is  not  necessary  to  do  more  than 
to  state  the  defects. 

The  appeal  will  be  dismissed.    All  concur. 


SCIENTIFIC  AMERICAN  CLUB    ▼.   HOR- 
CHITZ. 

(St   Louis  Court  of  Apiieals.    Missouri.    Dec. 
17,  1907.) 

1.  Corporations  —  FOBEioN  Cob^orations— 
Right    to     Sue  —  Noncompuanoe    with 

STATtTTE— Defense. 

A  motion  by  the  defendant  to  dismiss  an 
action  by  a  foreign  coriporation,  made  pending 
an  appeal  from  a  justice's  judgment  against 
him,  based  on  the  {[round  that  the  corporation 
has  not  complied  with  the  requirements  of  the 
statutes  to  entitle  it  to  maintain  the  action, 
must  be  denied,  since  the  defense,  to  t>e  avail- 
able, must  be  pleaded  in  the  answer. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §§  2(J45-2648.] 

2.  Same— PBEStTMpnoN. 

A  compliance  with  the  law  by  a  foreign 
corporation  suing  in  the  courts  of  the  state  will 
be  presumed,  and  noncompliance  is  available 
only  as  a  defense. 

[Ed.  Note. — For  cases  in  point  Be«  Cent  Dig. 
vol.  12,  Corporations,  {  2650.]     , 
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S.  Jusncxs  OF  THE  Peace— Appeal— Rkqui- 

BTTES. 

Where  an  appeal  is  taken  from  the  pndg- 
ment  of  a  justice  on  a  day  after  its  rendition, 
and  no  notice  of  the  appeal  is  served  on  the  ad- 
Terse  party,  the  court  on  motion  must  affirm 
the  judement.  under  Rev.  St.  1899,  §  4076  fAnn. 
St  1906,  p.  2221],  providing  that,  where  appel- 
lant fails  to  give  notice,  the  judgment  shall  be 
affirmed  or  the  appeal  dismissed  at  the  option 
of  the  api)ellee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  S  585.1 

Appeal  from  St.  Louis  Circuit  Court ;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  the  Scientific  American  Club 
against  Louis  Horcbltz.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed, 

Frank  K.  Ryan,  for  appellant  Bishop  & 
Cobbs,  tor  respondent. 

BLAND,  P.  J.  The  action  was  begun  be- 
fore J.  J.  Spauiaing,  Esq.,  a  Justice  of  the 
peace,  in  the  city  of  St.  Louis.  An  answer 
was  filed  to  the  complaint  and  the  Issues 
were  tried  by  the  Justice  on  May  28,  1906, 
resulting  in  a  Judgment  for  plaintiff.  On 
June  9,  1006  (seven  days  after  the  Judgment 
was  rendered  by  the  Justice),  defendant  took 
an  appeal  to  the  circuit  court.  No  notice  of 
the  appeal  was  eyer  served  on  plaintiff.  Aft- 
er the  lapse  of  three  terms  of  the  circuit 
court,  to  wit,  the  June,  October,  and  Decem- 
ber terms,  1906,  plaintiff  at  the  February 
term,  1907,  filed  its  motion  to  affirm  the 
Judgment  of  the  Justice,  for  the  reason  no 
notice  of  the  appeal  bad  been  given.  At  the 
same  term  defendant  filed  the  following  mo- 
tion (omitting  caption),  which  was  supported 
by  an  affidavit:  "Now  comes  Louis  Hor- 
ctiitz,  defendant  in  the  above-entitled  cause, 
and  moves  to  dismiss  the  proceedings  herein 
for  the  reason  tliat  the  plaintiff  was  a  for- 
eign corporation  organized  under  the  laws  of 
tlie  state  of  New  York,  and  resident  in  this 
state  and  doing  business  herein  at  the  times 
mentioned  in  plaintiff's  petition  herein,  and 
tliat  the  transactions  alleged  in  said  petition 
were  had  In  this  state;  the  plaintiff  had  not 
previously  complied  with  the  provisions  of  sec- 
tions 1025,  1026,  Rw.  St  Mo.  1899  [Ann.  St 
1906,  pp.  888-890]  ;  that  it  had  not  filed  in  the 
office  of  the  Secretary  of  State  a  copy  of  its 
cliarter  or  certificate  of  incorporation,  nor 
made  a  sworn  statement  of  the  proportion  of 
Its  capital  stock  represented  by  property  lo- 
cated, or  business  transacted,  in  the  state  of 
Missouri,  nor  paid  its  incorporating  fees  as 
required  by  law,  and  had  no  capacity  to  make 
contracts  in  this  state,  or  a  right  to  sue  for 
the  matters  and  things  set  forth  in  its  said 
I>etltlon  or  cause  of  action  herein."  On  mo- 
tion of  plaintiff  defendant's  motion  was 
stricken  from  the  files,  the  motion  to  affirm 
the  Judgment  of  the  Justice  was  sustained, 
and  the  Judgment  affirmed.  After  taking  the 
proper  steps  to  preserve  his  exceptions,  de- 
fendant appealed. 

His  contention  is  the  circuit  court  had  Ju- 
risdiction to  hear  the  motion  to  dismiss  the 


suit,  notwithstanding  no  notice  of  tlie  appeal 
was  given.  This  would  be  so  if  it  appeared 
on  the  face  of  the  proceedings  in  the  Justice's 
court  that  he  had  no  Jurisdiction  over  the  aab- 
Ject-matter  of  the  suit  or  that  plaintiff  was 
incapacitated  to  prosecute  the  suit  Nothing 
of  the  Idnd,  however,  appears  vpaa  the  pro- 
ceedings before  the  Justice.  The  motion  filed 
by  defendant  to  dismiss  the  snit  was  there- 
fore a  collateral  attack  upon  the  Judgment 
of  the  Justice,  and  not  upon  matters  appear- 
ing on  the  face  of  the  proceedings,  or  set  np 
as  a  defense  in  the  answer  filed  before  the 
Justice,  and  hence  rests  entirely  in  pals.  It 
attacked  the  capacity  of  the  plaintiff  to  prose- 
cute the  action  In  the  courts  of  this  state.  To 
be  available  as  a  defense,  plalntllTs  inca- 
pacity to  sue  should  have  been  pleaded  hi  the 
answer.  The  cases  cited  by  defendant's 
learned  counsel  have  no  application  to  the 
situation  in  this  case.  It  Is  true  the  com- 
plaint alleges  plaintiff  Is  a  New  York  corpo- 
ration, and  does  not  allege  compliance  by- 
it  with  the  laws  of  this  state  to  entiUe  It  to 
make  contracts  and  enforce  them  in  the 
courts  of  this  state,  but  compliance  with  the 
laws  of  the  state  will  be  presumed  and  fail- 
ure to  comply  is  purely  a  matter  of  defense. 
American  Ins.  Co.  v.  Smith,  78  Mo.,  loc.  dt 
S71 ;  Parlln  &  Orendorff  Co.  ▼.  Boatman,  84 
Mo.  App.,  loc.  clt  72.  Where  an  appeal  is  tak- 
en from  the  Judgment  of  a  Justice  on  a  day- 
after  the  Judgment  was  rendered,  and  no 
notice  of  the  appeal  la  served  on  the  opposite 
party,  the  statute  (section  4076,  Rev.  St  188© 
[Ann.  St  1906,  p.  2221])  is  mandatory  that 
the  circuit  court  affirm  the  Judgment  Bnt- 
ler  V.  Pierce,  115  Mo.  App.,  loa  dt  41,  90  8. 
W.  425,  and  cases  cited. 
The  Judgment  is  affirmed.    All  concur. 


EHRHARDT  et  al.  v.   STEVENSON. 

(St  Louis  Court  of  Appeals.    Missouri.    Nov. 

19.  1907.    Rehearing  Denied  Jan.  21, 

1908.) 

1.  PABTREBBHIF— LlABIUTT   OF    PAKTItEBS. 

An  owner  of  a  building  and  a  showman  and 
a  third  person  a^eed  to  form  a  partneishlp; 
the  owner  agreem^  to  furnish  tne  building, 
the  showman  his  time  and  experience,  and  the 
third  person  $5,000  in  cash  and  his  tim&  Hie 
third  person  was  aathorized  to  put  the  building 
in  condition  for  the  business.  The  agreement 
between  the  parties  provided  that  the  contract 
should  not  become  operative  until  the  third  per- 
son paid  Ills  cash  contribution.  Held,  that  the 
parties  were  liable  for  the  work  done  on  the 
building,  though  the  third  person  had  not  ad- 
vanced the  $5,000  to  the  firm. 

2.  Sake— Evidence. 

Where,  In  an  action  for  work  done  on  a 
building,  it  appeared  that  defendant,  on  agree- 
ing to  form  a  partnership,  represented  that  the 
building  was  his  property,  and  agreed  that  he 
would  contribute  the  Duilding  for  the  firm  busi- 
ness, it  was  proper  to  show  that  defendant  was 
the  true  owner  together  with  his  statements,  if 
against  interest  in  reference  to  the  work  done 
thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die- 
vol.  20,  Evidence,  U  788.  llOS-1107.1 
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8.  Tbiai,  —  EviDEsrac  —  RirusAL  to   Pkshit 

Pabtt  to  Offeb  Evidence. 

It  is  error  to  refnae  to  permit  a  party  to 
state  what  he  expects  to  prove  by  a  witness 
on  objections  to  questions  asked  the  witness 
being  made. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  <  11&] 

4.  Witnesses— Pbitilbokd  CoinnrmcATioNB. 
It  is  for  the  client,  and  not  the  attorney, 
to  daim  that  a  communication  made  by  the 
client  to  the  attorney  is  privileged,  so  that  the 
attorney  cannot  testify  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  780.] 

B.    SAlfE— iRCOlfPETERCY— WAIVEB. 

Objection  that  a  witness  is  incompetent  Is 
waived  unless  taken  at  the  first  opi>ortunity, 
and  a  party  cannot  take  the  benefit  of  the  evi- 
dence of  an  incompetent  witness  and  at  the 
same  time  object  to  evidence  which  is  against 
liim  on  the  ground  of  inoomi>etency. 

Appeal  from  St  Lonls  CHrcait  Court;  Moaes 
N.  Sale,  Judge. 

Action  by  William  Bhrhardt  and  another 
against  William  Stevenson.  From  a  judg- 
ment for  defendant,  plalntlflB  appeal.  Re- 
versed and  remanded. 

Earl  M.  Plrkey,  for  appellants.  Daniel  Dil- 
lon, for  respondent 

BLAND,  P.  J.  In  the  fall  of  1903  Thomas 
R.  PuIUs  and  Thomas  G.  Scott  were  looking 
for  a  house.  In  the  city  of  St  Louis,  for 
amusement  purposes,  with  the  view  of  pro- 
ducing winter  circuses  and  other  amusements 
during  the  Louisiana  Purchase  Exposition. 
They  were  discovered  by  the  defendant,  Wil- 
liam Stevenson,  making  an  examination  of 
No.  8,218  Olive  street  Stevenson  inquired 
what  their  business  was,  and  why  they  were 
looking  at  the  house.  They  informed  him 
they  were  looking  for  a  place  to  fit  up  for 
amusement  purposes.  After  several  consulta- 
tions, under  some  kind  of  an  arrangement 
with  Stevenson,  Pullls  and  Scott  got  posses- 
sion of  the  house,  and  Pullls,  in  the  name  of 
the  Auditorium  Amusement  Company,  enter- 
ed into  a  written  contract  with  plaintiffs  to 
furnish  certain  material,  and  make  certain 
repairs  on  the  building,  and  also  to  do  some 
painting,  for  which  they  were  to  be  paid  the 
sum  of  $462.60.  The  contract  was  signed: 
"Auditorium  Amusement  Company,  by  Pullls, 
Secretary  and  Treasurer."  Pullls  also  guar- 
anteed payment  of  the  contract  price.  Plain- 
tlSlB  furnished  the  material  and  did  the  work, 
hut  were  not  paid,  and  brought  suit  against 
Pnllis  and  Scott,  as  partners,  doing  business 
in  the  name  of  the  Auditorium  Amusement 
Company,  and  recovered  judgment  but  the 
judgment  has  never  been  paid.  The  present 
action  was  commenced  before  a  justice  of  the 
peace,  and  was,  in  due  course,  appealed  to 
the  circuit  court  where  on  a  trial  de  novo 
plaintiffs  were  forced  to  take  a  nonsuit 
Their  motion  to  set  aside  the  nonsuit  proved 
of  no  avail,  and  they  appealed  to  this  court 

The  ground  upon  which  plaintiffs  seek  to 
hold  defendant  for  the  account  sued  upon  is 
that  he  was  a  partner  with  Pullls  and  Scott 


In  the  amusement  enterprise.  Plaintiffs  prov- 
ed the  account  and  stated  as  an  excuse  for 
not  making  defendant  a  party  to  the  suit 
against  Pullls  and  Scott  that  they  did  not 
know  at  that  time  he  was  a  partner,  and  did 
not  find  It  out  until  after  judgment  was  ren- 
dered. Plaintiffs  Introduced  Pullls  as  a  wit- 
ness, who  testified  In  respect  to  the  partner- 
ship that  several  conferences  were  had  by 
himself  and  Scott  with  defendant  in  regard 
to  the  building  and  the  amusement  enter- 
prise; that  defendant  told  them  he  owned  the 
building,  but  bad  put  the  title  in  the  Elmplre 
Building  Company  to  protect  It  from  his  cred- 
itors. Witness  also  said :  "We  talked  about 
the  amusement  feature,  and  we  submitted  a 
plan,  stating  that  we  wanted  to  organize  a 
corporate  company  or  copartnership  for 
amusement  purposes,  and  we  were  looking  at 
his  building  and  he  showed  us  through  bis 
building,  took  us  through  himself.  *  *  * 
He  said  that  he  was  perfectly  willing  to  join 
In  the  transaction ;  that  he  owned  the  build- 
ing ;  that  he  would  give  up  possession  of  the 
building,  and  did  give  up  possession  of  the 
building,  and  we  went  on  with  the  enter- 
prise." Witness  further  testified  that  the 
partnership  was  to  be  called  the  "Auditorium 
Amusement  Company,"  which  was  afterwards 
done;  that  the  agreement  was  that  Scott 
who  was  an  old  showman,  was  to  contribute 
his  time  and  experience  to  the  partnership, 
that  witness  was  to  contribute  $5,000  in  cash 
and  his  time,  and  Stevenson  was  to  contribute 
the  use  of  the  building  free  of  rent  to  the 
partnership ;  and  It  was  understood  that  wit- 
ness was  to  act  as  secretary  and  treasurer  of 
the  company.  He  testified  he  was  author- 
ized to  put  the  building  In  condition  as  a 
show  building,  and  that  possession  was  de- 
livered to  him  for  that  purpose ;  that  he  im- 
mediately proceeded  to  have  the  building  ren- 
ovated end  put  in  order  and  made  the  con- 
tract with  plaintiffs  for  the  work  they  per- 
formed and  for  which  the  suit  was  brought; 
that  It  was  agreed  each  partner  should  re- 
ceive one-third  of  the  profits  realized  from 
the  show  business.  On  cross-examination 
Pullls  testified  he  never  put  a  dollar  in  the 
partnership ;  that  he  failed  to  raise  the  mon- 
ey be  expected  to,  and  the  agreement  was 
that  the  partnership  should  remain  In  abey- 
ance until  he  raised  the  money.  His  evidoice 
also  shows  he  made  a  verbal  contract  with 
Stevenson  to  lease  the  property  of  the  Empire 
Building  Company  at  a  rental  of  $400  per 
month,  and  In  a  short  time  after  making  this 
contract  he  entered  into  a  written  contract 
with  Stevenson,  as  the  agent  of  the  Empire 
Building  Company,  to  purchase  the  property 
for  $55,000.  Pullls  testified  he  failed  to  pay 
rent  to  pay  the  purchase  price  or  any  part  of 
It  or  to  furnish  tlie  $5,000  he  agreed  to  put 
in  the  partnership,  and  was  about  January  1, 
1904,  forcibly  ejected  from  the  building  by 
Stevenson.  There  is  no  other  evidence  In  the 
record  tending  to  prove  a  partnership  was 
formed.     The  most  Cavorable  construction 
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that  can  be  reasonably  glren  to  Pullls'  testl- 
luony  as  a  whole  is  that  he,  Scott,  and  de- 
fendant agreed  to  form  a  partnership  to  be 
known  as  the  Auditorium  Amusement  Com- 
pany for  the  purpose  of  giying  shows  at  No. 
3218  Olive  street,  and  that  Scott  was  to  con- 
tribute his  experience  and  talent  as  a  show- 
man, Pullls  was  to  contribute  |5,000  in  cash 
and  his  time  to  the  show  business,  and  Steven- 
son was  to  furnish  the  building  rent  free,  but 
that  this  arrangement  was  to.be  held  In  abey- 
ance; in  other  words,  the  agreement  was  not 
to  become  operative  until  Pullls  should  come 
forward  with  $5,000  cash.  Pullls  failed  to 
raise  the  money,  or  any  part  of  it,  and  hence 
the  agreement.  If  ever  made,  to  form  a  part- 
nership, was  never  effectuated,  and  no  part- 
nership. In  fact,  was  ever  formed.  But  the 
evidence  of  Pullls  in  chief,  to  the  effect  that, 
after  the  terms  of  the  contract  bad  l>een 
agreed  upon,  he  was  put  In  poesesslon  of  the 
premises  by  defendant  and  authorized  by  him 
to  have  the  house  renovated  and  fitted  up  for 
amusement  purposes,  was  not  shaken  by  bis 
cross-examination,  nor  contradicted  by  any 
evidence  in  the  record.  On  this  evidence, 
notwithstanding  the  contract  of  partnership 
was,  as  between  the  parties  thereto,  held  in 
at>eyance,  the  parties  to  the  contract  were 
liable  for  such  worlc  as  Pullls  contracted  to 
have  done  for  the  renovation  of  the  house,  for 
the  work  was  not  done  for  Pullls  alone,  but 
for  the  benefit  of  the  three  pafties  to  the  con- 
tract of  partnership  and  by  their  direction, 
and  with  the  understanding  that  It  was  at 
the  expense  of  the  partnership. 

2.  Clinton  L.  Caldwell,  an  attorney  at  law, 
who  testified  he  had  been  defendant's  attor- 
ney from  1901  to  August,  1905,  swore,  -jvlthout 
objection,  that  he  had  several  conversations 
with  defendant  about  the  property  and  Its 
sale  to  Pullls,  and  about  the  amusement  com- 
pany, but  that  defendant  told  him  nothing 
about  the  partnership.  In  bis  examination 
the  following  took  place:  "Mr.  Plrkey: 
When  did  you  quit  acting  as  attorney  for  Mr. 
Stevenson?  A.  In  August,  1905.  Q.  Well, 
after  this  work  was  done,  this  painting  and 
work  on  that  building,  did  Mr.  Stevenson 
have  any  conversation  with  you  in  regard  to 
It?  Mr.  Dillon :  I  object.  That  doesn't  grow 
out  of  the  cross-examination.  It  Is  part  of  the 
examination  in  chief,  certainly,  if  It  Is  any 
part  at  all.  The  Court :  It  Is  part  of  the  ex- 
amlnatlom  in  chief,  if  at  all ;  but,  if  counsel 
has  omitted  it  for  any  reason,  he  may  ask  It 
Mr.  Plrkey:  Yes,  sir;  I  want  to  take  that  up 
now.  (Question  read.)  The  Court:  I  don't 
remember  that  having  been  asked  him  before. 
You  may  ask  the  question.  A.  Yes,  sir.  Mr. 
Plrkey:  What  did  he  say  In  that  conversa- 
tion? Mr.  Dillon:  I  object  to  opening  up  this 
whole  case  again.  The  Court:  Well,  if  the 
objection  is  put  upon  the  ground.  Judge,  that 
it  is  merely  permitting  him  to  open  that 
branch  of  the  case  again,  it  will  be  overruled, 
giving  you  an  opportunity,  of  course,  to  cross- 
examine.    Mr.  Plrkey :  Answer  the  question. 


(Question  read.)  A.  I  take  it  that  Is  a  privt- 
leged  communication,  and  I  decline  to  answer 
it,  with  all  due  respect  to  the  court  Mr. 
Dillon :  We  make  the  objection  on  behalf  of 
Mr.  Stevenson  that  it  la  a  privileged  commun- 
ication between  attorney  and  client  (Objec- 
tion sustained,  to  which  ruling  of  the  court 
plaintiffs  then  and  there  duly  excepted.)  Mr. 
Plrkey :  Did  he  say  anything  to  yon  in  regard 
to  what  he  would  do  about  paying  the  bill 
at  the  time  the  work  was  being  done?  (Same 
objection  and  ruling  to  which  ruling  of  tl>e 
court  plaintiffs  then  and  there  duly  excit- 
ed.)" Plaintiffs  attempted  to  make  an  offer 
of  what  they  expected  to  prove  by  the  wit- 
ness. In  view  of  Pullls'  evidence  In  respect 
to  defendant's  statements  to  him  about  the 
ownership  of  the  property,  and  the  circum- 
stances under  wliidi  the  work  was  done  by 
pilalntlffs,  we  think  it  was  competait  to  show 
as  a  matter  of  fact  that  defendant  was  the 
true  owner  of  the  property;  and  also  his 
statements,  If  against  his  Interest  in  regard 
to  the  work  being  done  on  the  building. 
What  the  witness  would  have  testified  in  re- 
gard to  these  matters  Is  not  In  the  record, 
for  the  reason  the  court  refused  to  permit 
plaintiffs  to  state  what  they  expected  to 
prove.  This  was  error ;  and  it  was  error  to 
exclude  the  evidence  on  the  ground  that  the 
communications  were  confidential.  The  wit- 
ness, at  the'  threshold,  disclosed  his  relations 
to  Stevenson,  and  claimed  Stevenson's  com- 
munications were  privileged  becanse  made  to 
witness  as  his  attorney.  The  court  preqwrly 
ruled  that  It  was  for  Stevenson,  nor  his  at- 
torney, to  claim  the  privilege.  Stevenson  de- 
clined to  make  the  claim,  and  C>aldwell's  ex- 
amination and  croes-examinatlon,  covering 
10  pages  of  the  printed  record,  proceeded  be- 
fore the  objection  was  made.  The  general 
rule  Is  that  the  right  to  object  to  any  witness 
as  Incompetent  is  waived  unless  the  objection 
Is  taken  at  the  first  opportunity.  A  party 
cannot  take  the  benefit  of  the  evidence  of  an 
incompetent  witness,  and  at  the  same  time 
object  to  evidence  that  is  against  him  on  the 
ground  of  his  Incompetency.  Imboden  v. 
Trust  Co^  111  Mo.  App.,  loc.  dt  232,  86  S.  W. 
263,  and  cases  cited. 

For  errors  noted,  the  Judgment  is  reversed 
and  the  cause  remanded.    All  concur. 


WATERS  V.  NEW  YORK  LIFE  INS.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
6,  1908.    Rehearing  Denied  Jan.  22,  1908.) 

1.  Judgment— Defaui.t — VAOATiRa  Judovent 

— JUBISDICTIONAI.  MATTER. 

Defendant  insurance  company  cannot  have 
vacated  a  default  judgment  in  an  acti<»  by  an 
administrator  ou  a  policy  on  the  life  of  his  in- 
te.state,  on  the  claim  that  insured  died  in  Iowa 
and  that  his  residence  waa  there;  plaintiff 
claiming  that  deceaaed  was  a  resident  of  Mis- 
souri and  that  letters  of  administration  were 
properly  issued  to  plaintiff,  and  this  beine  a 
matter  ttiat  should  nave  been  contested  before 
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judgment,  and  not  one  affecting  tlie  jurisdiction 
of  the  trial  court. 

2.  Sake. 

An  inauraace  company,  jurisdiction  of 
wliicli  was  obtained  by  service  on  tlie  superin- 
teudent  of  the  insurance  department  under  Rev. 
St  1899,  8  7991  [Ann.  St.  1906,  p.  3799],  cannot 
have  vacated  a  default  judgment  on  a  life  policy 
obtained  by  the  administrator  of  insured  on  the 
ground  that  plaintiff's  petition  did  not  allege  that 
the  cause  of  action  accrued  in  the  county  where 
action  ma  brought,  or  that  defendant  had  any 
otfice  or  agent  in  the  coonty,  or  that  it  had 
complied  with  the  laws  of  the  state  in  reference 
to  foreign  insurance  companies  doing  business 
in  the  state,  or  that  a  permit  had  been  granted 
it  to  do  business  in  the  state,  or  that  it  had 
designated  a  person  on  whom  service  conld  be 
had  in  the  state  ;  these  matters  not  going  to  the 
jurisdiction  of  the  court. 

Appeal  from  Circuit  Court,  Jasper  County ; 
Hugh  Dabba,  Judge. 

Action  by  W.  H.  Waters  against  the  New 
Tork  Life  Inauranoe  Company.  The  court 
refused  to  vacate  a  default  judgment  against 
defendant,  and  defendant  appeals.    AfiBrmed. 

Thomas  &  Hackney,  for  appellant.  H.  H 
Shannon,  for  respondrat  ! 


ELLISON,  J.  PlalQtifC,  as  administrator 
of  the  estate  of  Francis  O'Connor,  recovered 
judgment  on  a  policy  of  insurance  issued  by 
defendant  on  the  life  of  O'Connor  payable  at 
bis  death  to  Mildred  and  Harry  O'Connor. 
There  was  a  judgment  by  default  against 
defendant,  which  was  made  final.  At  a  sub- 
sequent term  defendant  Instituted  the  pres- 
ent proceeding  by  motion  to  vacate  the  judg- 
ment The  trial  court  refused  to  do  so,  and 
defendant  appealed. 

It  appears  that  the  policy  provided  that 
the  insured  could  change  the  bMkeflciary,  and 
it  is  said  that  be  did  so  by  making  It  pay- 
able to  his  estate.  He  died  In  Iowa,  and  Mil- 
dred and  Harty  O'Connor,  denying  that  there- 
was  a  change  of  beneflciaiy,  brought  their 
action  against  defendant  in  that  state.  De- 
fendant became  aware  of  the  claim  of  this 
plaintiff  as  administrator  of  the  estate  in 
this  state,  and  asked  of  the  Iowa  court  that 
the  plaintiffs  in  the  suit  there  and  the  ad- 
ministrator interplead.  This  was  granted, 
and  this  plaintiff,  being  out  of  the  jurisdic- 
tion of  that  court,  refused  to  do  so.  An  ad- 
ministrator was  then  appointed  in  Iowa,  and 
be  did  Interplead  and  make  claim  for  the 
money.  That  case  was  tried,  and  the  Iowa 
court  decided  in  favor  of  the  piaintlffs  O'Con- 
nor. In  the  meantime  this  plaintiff,  having 
been  appointed  administrator  of  the  estate 
In  this  state,  brought  his  action  and  obtained 
judgment  by  default  as  already  stated.  Ju- 
risdiction of  defendant  was  obtained  by  serr- 
loe  on  W.  D.  Vandiver,  Superintendent  of  In- 
surance Department  for  Missouri.  Section 
7991,  Rev.  St  1899  [Ann.  St  1906,  p.  3799]. 

Objections  to  the  action  of  the  trial  court 

in  refusing  to  vacate  the  judgment  are  in 

great  part  attacks  on  the  validity  of  that 

judgment    Most  of  these  objecttona  are  of 
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such  character  as  should  have  been  made  be- 
fore the  case  was  closed  by  the  judgment, 
and  are  too  late  now.  It  is  claimed  by  de- 
fendant that  the  insured  died  in  Iowa  and 
that  his  residence  was  there;  but  plaintiff 
claims  deceased  was  a  resident  of  this  state 
and  that  letters  of  administration  were  prop- 
erly issued  to  him.  This  was  a  matter  that 
Should  have  been  contested  before  judgment. 
It  did  not  affect  the  jurisdiction  of  the  trial 
court 

But  defendant  questions  the  sufficiency  of 
plalntur's  petition  to  give  jurisdiction  to  the 
Missouri  court,  "in  that  it  does  not  allege 
that  the  plaintiff's  cause  of  action  accrued  in 
Jasper  county,  it  does  not  state  that  the  de- 
fendant had  any  office  or  agent  in  Jasper 
county,  and  In  fact  defendant  had  no  office 
or  agent  in  Jasper  county,  and  it  does  not 
state  that  the  defendant  had  compiled  with 
the  laws  of  the  state  of  Missouri  in  refer- 
ence to  foreign  Insurance  corporations  doing 
business  in  the  state  of  Missouri,  and  it  does 
not  allege  that  a  permit  to  do  business  as  an 
insurance  corporation  [in]  the  state  of  Mis- 
souri had  ever  been  granted  defendant  by  the 
Secretary  of  State  of  Missouri,  and  it  does 
not  allege  that  the  said  company  had  desig- 
nated any  person  upon  whom  service  of  pro- 
cess could  be  had  on  the  defendant  in  the 
state  of  Missouri."  We  do  not  consider  that 
these  objections  went  to  the  extent  of  de- 
stroying the  jurisdiction  of  the  trial  court. 
A  party  litigant,  suffering  judgment  to  go 
against  him  by  default,  cannot  be  allowed, 
after  it  has  become  final,  to  bring  up  objec- 
tions which  should  have  been  interposed  be- 
fore judgment  There  was  jurisdiction  of 
plaintiff's  cause  of  action  and  of  defendant's 
body  in  the  trial  court,  and  we  do  not  see 
where  it  Is  entitled  to  any  relief  now,  un- 
less it  be  on  the  ground  of  fraud,  and  of  that 
there  ia  no  evidence. 

The  judgment  should  be  affirmed.  All  con- 
cur. 


INDEPENDENT  PACKING  CO.  v.  BARTH. 
(St.  Louis  Court  of  Appeals.    Missouri.    Jan.  7, 

1.  B^AtrDTJI-KKT  CORVETANCES— HlWDEBING  OB 

Delatino  Creditors— Ohattei,  Mortoaoes. 
A  chattel  mortgage  to  a  trustee  for  a  cred- 
itor named,  and  other  creditors  as  beneficiarieB, 
but  which  does  not  show  who  such  other  cred- 
itors are,  nor  the  amount  due  any  one,  tends  to 
Under  and  delay  creditors,  and  is  fraudulent  as 
to  them. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  SA,  Fraudulent  Conveyances,  St  67-71.] 

2.  Chattei.  Mobtoaqes — ^Fbaud  as  to  Crgd- 
ETOBB— Retention  of  Possession  B¥  Mort- 

OAOOB— DiBFOSITION   Ot  PBOOEEDS  OF  PboP- 

XBTT. 

A  chattel  mortgage  conveying  saloon  fix- 
tures and  liquors,  providing  that  the  mortgagor 
shall  retain  possession  of  the  property  with  full 
enjoyment  of  the  same,  but  shall  not  remove 
it  from  the  place  without  the  written  consent  of 
die  creditors  secured,  gives  the  iQortgagor  per- 
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mission  to  sell  tbe  liqnon  described  and  retain 
the  proceeds,  and  is  fraudulent  as  to  creditors. 
[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  9,  Chattel  Mortgages,   §§  393-401.] 

Appeal  from  St  Louis  Circuit  Court;  Moseg 
N.  Sale,  Judge. 

Action  by  the  Independent  Packing  Com- 
pany against  Edward  P.  Barth.  From  an  or- 
der of  the  circuit  court  granting  plaintiff  a 
new  trial,  defendant  appeals.  Affirmed  and 
remanded. 

Jas.  P.  Maglnn  and  D.  S.  O'Keefe,  for  ap- 
pellant H.  M.  Wilcox  and  H.  B.  Davis,  for 
respondent 

BLAND,  P.  J.  The  action  was  by  attach- 
ment commenced  before  a  justice  of  the 
peace,  and  in  due  course  was  appealed  to  the 
circuit  court  The  grounds  alleged  In  the 
affidavit  for  the  attachment  are  as  follows: 
"Defendant  has  fraudulently  conveyed  or  as- 
signed his  property  or  effects  so  as  to  hin- 
der or  delay  his  creditors.  That  he  has 
fraudulently  concealed,  removed,  or  disposed 
of  his  property  or  effects  so  as  to  hinder  or 
delay  bis  creditors.  That  he  is  about  to 
fraudulently  convey  or  assign  his  property 
or  effects  so  as  to  hinder  or  delay  his  credit- 
ors. That  he  Is  about  fraudulently  to  con- 
ceal, remove,  or  dispose  of  his  property  or 
effects  so  as  to  hinder  or  delay  his  credit- 
ors." A  plea  In  abatement  was  filed  by  de- 
fendant, and  the  issues  raised  by  it  In  the 
circuit  court  were  tried  by  a  jury,  who  found 
for  defendant  Plaintiff  filed  a  motion  for 
new  trial  on  the  plea  In  abatement,  which 
the  court  sustained,  and  granted  a  new  trial. 
From  this  order  defendant  appealed.  To 
sustain  tbe  attachment  plaintiff  offered  In 
evidence  tbe  following  chattel  mortgage: 

"This  deed,  made  and  entered  into  this 
twenty-third   day   of  March,    1904,   by    and 

between  Edward  P.  Barth  and Barth, 

his  wife,  of  the  city  of  St.  Louis  and  state 
of  Missouri,  party  of  the  first  part,  and  D. 
J.  O'Keefe  of  the  city  of  St  Louis  and  state 
of  Missouri,  party  of  the  second  part  and 
Lynch  &  Co.,  and  other  creditors  of  the  city 
of  St.  Louis  and  state  of  Missouri,  party  of 
the  third  part  Wltnesseth:  That  the  said 
party  of  the  first  part  In  consideration  of 
tbe  sum  of  one  dollar  to  him  in  hand  paid  by 
the  said  party  of  the  second  part,  the  re- 
ceipt whereof  Is  hereby  acknowledged,  and 
of  the  debt  and  trust  hereinafter  created, 
does  by  these  presents  grant  bargain,  sell 
and  convey  unto  the  said  party  of  the  sec- 
ond part  the  following  described  personal 
property  and  effects  located:  Store  and  sa- 
loon at  No.  2745  Cass  avenue,  St.  Louis,  as 
follows,'  to  wit:  1  stock  butcher  box,  1  butch- 
er counter,  1  butcher  rack,  2  meat  blocks,  2 
small  meat  racks,  3  butcher  cleavers,  3  butch- 
er knives,  2  meat  saws,  1  steel,  1  sausage 
machine,  1  sorrel  mare,  1  set  single  harness, 
1  delivery  wagon,  1  platform  counter  scale,  1 
counter   scale,   1   Enterprise  coffee  mill,   1 


butter  box,  1  grocery  counter,  all  wall  fix- 
tures, 1  gas  stove,  1  hot  water  tank,  2  electric 
fans,  1  gasoline  stove,  1  cash  register,  2  mon- 
ey drawers,  an  assortment  of  bar  glassware, 
all  faucets,  measures,  casks,  barrels  and 
receptacles  of  every  description  in  bar  room, 
1  arch  electric  iamp,  2  oil  tanks,  1  candy- 
case,  6  tea  cans,  4  coffee  cans,  2  paper  cot- 
ters and  all  other  fixtures,  receptacles  and 
utensils  not  herein  specifically  mentioned, 
located  at  above  address,  all  wines,  liquors 
and  cigars  In  stock  in  barroom  and  cellar  and 
all  groceries,  can  goods  of  every  descrip- 
tion in  stock  In  grocery  store  at  above  ad- 
dress. To  have  and  to  hold  unto  the  said 
party  of  the  second  part  and  his  successors 
In  this  trust  forever.  In  trust,  however,  for 
the  following  reasons,  to  wit:  Whereas,  the 
said  party  of  the  first  part  Is  indebted  to  the 
said  Lyndli  &  Co.,  and  others  party  of  the 
third  part,  in  the  sum  of  three  hundred  and 
fifty  and  no/100  dollars  for  value  received, 
payable  on  demand.  Now  if  said  debt  shall- 
be  well  and  truly  paid  when  due  and  payable, 
then  this  deed  shall  be  void  and  of  no  ef- 
fect and  shall  be  released  at  the  expense  of 
the  said  party  of  the  first  part  But  if  said 
debt  or  any  part  thereof,  shall  not  be  paid 
when  due,  according  to  the  true  effect  and 
tenor  thereof,  then  this  deed  shall  remain  In 
full  force,  and  the  said  party  of  the  second 
part  or  his  successor — or  in  case  of  his  death, 
absence  from  the  state,  or  refusal  or  disabili- 
ty to  act — the  sheriff  of  the  city  of  St.  Louis 
shall,  at  the  request  of  the  holder  of  said 
debt,  take  possession  of  the  property  hereby 
conveyed  and  described,  and  for  that  purpose 
authority  is  given  to  enter  upon  the  premises 
of  the  said  party  of  the  first  part  or  any  oth- 
er place  where  the  property,  may  at  the  time 
be,  and  proceed  to  sell  the  same  at  public 
vendue  to  the  highest  bidder  for  cash,  at  clty 
of  St  Louis,  first  giving  a  reasonable  num- 
ber of  days  notice  of  the  time,  pface  and 
terms  of  sale,  In  some  newspaper  printed  at 
the  city  of  St.  Louis  and  state  of  Missouri, 
and  out  of  the  proceeds  shall  pay,  first,  the 
cost  and  expense  of  executing  this  trust.  In- 
cluding reasonable  compensation  to  said  trus- 
tee for  his  services;  second,  the  amount  or 
amounts,  both  principal  and  interest,  due  and 
unpaid  of  said  debt,  and  tbe  remainder.  If 
any,  he  shall  pay  over  to  the  said  party  of 
the  first  part  or  his  legal  representative  or 
assigns.  And  until  default  be  made  as  afore- 
said, said  party  of  the  first  part  shall  retain 
possession  of  the  aforesaid  property  with  full 
enjoyment  of  same,  but  said  property  shall 
not  be  removed  from  the  place  where  it  now 
is  without  the  consent  In  writing  of  the  said 
third  party.  In  witness  whereof,  said  party 
of  the  first  part  has  hereunto  set  his  hand 
the  day  and  year  first  above  written." 

The  mortgage  was  duly  acknowledged  and 
recorded.  The  learned  trial  judge  sustained 
the  motion  for  new  trial,  for  the  reason  he 
was  of  opinion  he  should  have  Instructed  the 
jury  that  the  mortgage  as  to  creditors  of 
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defendant  was  frandnlent,  and  have  directed 
the  Jnry  to  return  a  verdict  for  plaintiff.  We 
concur  In  this  view.  Lynch  &  Co.  and  other 
creditors  are  named  in  the  mortgage  as  bene- 
ficiaries. It  does  not  appear  from  the  mort- 
gage who  the  other  creditors  are,  nor  is  the 
sum  due  any  one  creditor  stated,  so  that  an 
attaching  creditor  could  not  determine  from 
the  face  of  the  mortgage  to  whom  or  what 
sum  of  money  should  be  paid  defendant's 
creditors  to  secure  a  release  of  the  property 
mortgaged,  as  he  would  have  a  right  to  do. 
For  this  reason,  and  because  the  credit- 
ors to  be  secured  beside  Lynch  ft  Co.  are  left 
to  the  selection  of  the  trustee,  the  mortgage 
had  the  effect  to  hinder  and  delay  credit- 
ors, and  as  to  them  Is  fraudulent  Seger's 
Sons  V.  Thomas  Bros.,  107  Mo.  635,  18  S.  W. 
33;  Jones  on  Chattel  Mortgages,  {  79.  It  is 
also  fraudulent  as  to  creditors  for  the  fol- 
lowing reason:  Saloon  fixtures  and  liquors 
are  conveyed  by  the  mortgage,  yet  in  the 
last  clause  of  the  instrument  it  is  provided 
that  the  mortgagor  "shall  retain  possession 
of  the  aforesaid  property  with  full  enjoy- 
ment of  same,  but  said  property  shall  not  be 
removed  from  the  place  where  It  now  is  with- 
out the  consent  In  writing  of  the  said  third 
party."  Defendant  testified  that  at  the  time 
he  executed  the  mortgage  he  was  engaged  in 
the  retail  butcher,  grocery,  and  saloon  busi- 
ness. On  this  evidence  It  Is  clear  be  was  giv- 
en permission  to  sell  the  liquors  described  in 
the  mortgage  over  his  bar,  and  pocket  the 
proceeds,  and  was  allowed  to  use  all  the 
other  property  c<mveyed  In  his  business. 

The  Judgment  Is  affirmed,  and  cause  re- 
manded.   All  concur. 


NORTHRUP  V.  DIGGS. 

(St.   Louis  Court  of  Appeals.    Misaourl.    Jan. 
7,  1908.) 

1.  Witnesses— ExAViNATioH — Scopx   of  Re- 
direct Examination. 

In  an  action  for  commififiion  for  ftfllinjc  a 
lease,  it  is  not  error  to  permit  plaintiff  to  tes- 
tify on  his  redirect  examination  that  defendant 
had  offered  to  sell  him  the  lease  for  a  certain 
snm,  where  defendant  in  cross-examination  of 

Plaintiff  brought  out  the  subject  of  an  offer  by 
efendant  to  plaintiff  to  sell  the  lease. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50.  Witnesses.  H  994-1000.] 

2.  Appeai/— Harmt.ess    Ekhob— Examination  > 
OF  Witness — Leading  Questions. 

Though  it  is  permissible  to  ask  a  witness, 
when  called  to  contradict  another,  whether  cer- 
tain words  were  used,  refnsal  to  allow  such 
qnestions  is  not  ground  of  reversal  when  the 
witness's  testimony  shows  a  positive  denial  of 
the  expressions  attributed  to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Brror,  j§  4140-4145.1 

8.  Bbokebs  —  Compensation — Negotiations 
Thbottoh  Otreb  Agents. 

In  an  action  for  commissions  for  negotiat- 
ing the  sale  of  a  lease  for  defendant,  where  it 
appeared  that  plaintiff  offered  to  sell  the  lease 
for  a  certain  amount,  and  the  offer  was  re- 
fused, defendant  would  not  be  liable  to  plain- 
tiff for  cwnmlsslon,  where  he  afterwards  made 


the    sale    for    that   price   to   the   same   party 
through  a  different  agent. 

[Ed,  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  U  82-84.] 

4.  Sauk  —  Acttohs    fob    Ookfenbatioh  — 
TaiAii— Inbtbtjctions. 

In  an  action  for  commission  for  sale  of  a 
lease,  where  the  petition  alleged  that  plaintiff 
negotiated  the  sale  of  the  lease,  and  after  reach- 
ing an  agreement  whereby  the  purchaser  agreed 
to  pay  a  certain  price  for  the  lease  the  pur- 
chaser paid  that  amount  to  the  defendant  an  in- 
struction based  on  the  theory  that  plaintiff  bad 
found  a  pnrchaser  ready,  willing,  and  able  to 
buy  the  lease  and  brought  him  into  communica- 
tion with  defendant  is  erroneous,  because  out- 
side the  scope  of  the  petition. 

5.  Same  —  Suffioienct  of  Pebfobmanox  or 
Sebvicis. 

One  employed  by  the  owner  of  a  lease  to 
negotiate  a  sale  thereof,  who  begins  the  negotia-  ' 
tions  which  finally  result  in  a  sale  as  anthor- 
iised,  may  recover  the  compensation  agreed  on. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  S,  Brokers,  S|  73-84.] 

8.  Same— "Negotiate." 

In  an  action  for  commission  for  sale  of  a 
lease,  in  the  petition,  which  alleges  that  defend- 
ant authorized  plaintiff  to  negotiate  a  sale,  the 
word  "negotiate"  should  be  construed  to  mean 
conversation  in  arranging  the  terms  of  a  con- 
tract 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  S,  pp.  4771-4772.] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Shields,  Judge! 

Action  by  Frank  B.  Noi-tbrup  against  W. 
P.  Dlgga.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

On  November  1,  1902,  defendant  had  a 
lease,  to  run  about  two  years  and  two 
months,  on  premises  No.  316  N.  Main  street. 
In  city  block  No.  11,  city  of  St  Louis.  The 
petition  alleges,  In  substance,  that  on  No- 
vember 1,  1902,  defendant,  being  desirous 
of  selling  bis  leasehold  interest  In  said  prop- 
erty, authorized  plaintiff  to  negotiate  a  sale 
of  It  for  $1,000,  agreeing  to  pay  plaintiff  for 
his  services  whatever  sum  he  might  receive 
over  and  above  $1,000;  that  plaintiff  enter- 
ed upon  negotiations  with  the  Mississippi 
Valley  Trust  Company,  agent  for  the  pur- 
chase of  the  property  for  the  Terminal  Rail- 
road Company,  which  terminated  in  the 
sale  of  said  lease  for  $2,000,  which  sum  was 
paid  to  defendant  by  said  trust  company, 
agent  of  the  Terminal  Railroad  Company, 
for  said  lease,  but  that  defendant  has  failed 
and  refused  to  pay  plaintiff  the  sum  of  $1,- 
000  for  his  services  as  he  agreed  to  do. 
The  answer  was  a  general  denial.  Verdict 
and  Judgment  for  plaintiff  for  $1,000,  from 
which  defendant  appealed.  The  evidence 
shows  that  the  Terminal  Railroad  Company 
in  1902  wanted  to  acquire  the  property  leas- 
ed by  defendant  and  other  property  In  the 
neighborhood,  for  the  purpose  of  building 
an  elevated  railroad  over  it,  and  had  ap- 
pointed the  Mississippi  Valley  Trust  Compa- 
ny Its  agent  to  acquire  title  to  the  prop- 
erty. The  fact  that  the  Terminal  Railroad 
Company  wanted  the  property  was  known  to 
both  plaintiff  and  defendant,  apd  also  to 
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others,  and  Us  desire  to  acquire  the  property 
was  a  matter  ol  common  notoriety.  Plaintiff 
was  a  tenant  of  defendant  from  month  to 
month,  and  occupied  the  basement  of  the 
building,  and  had  desk  room  In  the  ofBce, 
bis  desk  and  plaintiff's  setting:  back  to  back, 
only  three  or  four  feet  apart  Plaintiff  tes- 
tified there  was  some  talk  between  blm  and 
defendant  about  the  sale  of  the  lease,  and 
he  told  defendant  be  would  sell  the  lease 
for  him  and  guarantee  that  he  would  get 
$1,000  for  It;  that  defendant  said  he  could 
have  all  he  could  get  over  $1,000,  and  to  go 
out  and  sell  It;  that  he  started  out  to  sell 
the  lease,  went  first  to  the  Terminal  Rail- 
road people,  who  directed  him  to  the  Mis- 
sissippi Valley  Trust  Company  as  its  agent; 
that  he  then  called  at  said  trust  company, 
and  was  introduced  to  Mr.  Benolst,  the  real 
estate  officer  of  the  trust  company,  and  rep- 
resented to  bim  that  he  owned  the  lease  and 
offered  to  sell  It  for  $2,000;  that  Benolst 
said  it  was  too  much,  and  made  no  offer  for 
the  lease,  stating  be  was  not  ready  to  take 
the  matter  up;  that  he  saw  Benolst  about  a 
dozen  times  afterwards  in  respect  to  the 
sale  of  the  lease,  but  never  got  an  offer  from 
bim,  and  reported  the  result  of  his  conver- 
sation with  Benolst  to  defendant,  and  told 
him  be  had  asked  $2,000  for  the  lease.  It 
appears  that  about  the  15th  of  January, 
1903,  Benolst,  representing  the  Mississippi 
Valley  Trust  Company,  and  Mr.  O'Fallon, 
the  owner  of  the  property,  and  defendant, 
met  In  the  same  office;  that  Benoist  and  O'- 
Fallon agreed  upon  the  purchase  price  for 
the  fee  in  the  property,  and  Benoist  was 
shown  a  copy  of  defendant's  lease,  and  was 
requested  by  O'Fallon  to  treat  him  fair  In 
the  purchase  thereof;  that  Benoist  then  In- 
quired at>out  plaintiff's  interest  in  the  prop- 
erty as  a  lessee,  and  learning  he  had  no  in- 
terest, turned  the  matter  of  acquiring  de- 
fendant's Interest  over  to  Mr.  Walsh,  real 
estate  agent  for  the  trust  company.  Begin- 
ning at  an  offer  of  $100  for  the  lease,  Walsh 
finally  bought  it  for  $2,000,  less  a  commis- 
sion of  $50,  which  be  charged  defendant. 
Plaintiff  was  not  known  to  Walsh,  and  took 
no  part  in  the  uogotiatlons  between  Walsh 
and  defendant  which  resulted  in  the  pur- 
chase of  the  lease.  Defendant  denied  most 
emphatically  that  he  ever  authorized  plain- 
tiff to  sell  the  lease  on  any  terms  whatever. 

W.  F.  Smith  and  John  A.  Gilliam,  for 
appeUant.  B.  Oreenfelder  and  Abbott  &  Ed- 
wards, for  respondent 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  On  his  redirect  examination 
plaintiff,  over  tlie  objection  of  defendant, 
was  permitted  to  testify  that  prior  to  the 
time  defendant  authorized  him  to  sell  the 
lease  defendant  offered  it  to  him  for  $1,000, 
and  he  had  a  letter  or  memorandum  of  the 
contract  to  that  effect  typewritten,  but  de- 
fendant refused  to  sign  it.    The  admission 


of  this  evidence  would  have  been  error  but 
for  the  fact  that  defendant's  counsel,  in 
bis  cross-examination  of  plaintiff,  brought 
out  the  subject  of  an  offer  to  sell  the  lease 
by  defendant  to  plaintiff. 

2.  Brror  Is  assigned  in  the  i>ermi88ion  of 
the  court  for  plaintiff  to  amend  his  i>etitIon 
and  change  his  cause  of  action.  There  Is 
but  one  petition  in  the  abstract,  and  it  does 
not  puriMit  to  be  an  amended  petition,  nor 
Is  there  any  statement  in  the  abstract  that 
an  amended  petition  was  filed  at  all,  nor  does 
the  record  show  one  was  filed. 

S.  In  defendant's  examination  his  coonflel 
attempted  to  meet  and  deny  categorically 
plalntUTs  evidence  of  statements  made  to 
him  by  defendant  in  respect  to  the  contract 
for  the  sale  of  the  lease.  On  objections  of 
plaintlfTs  counsel  this  course  of  examination 
of  defendant  was  denied.  Oreenleaf  says: 
"In  some  cases,  however,  leading  queetions 
are  permitted,  even  in  a  direct  examination." 
Among  the  instances  where  this  may  be  done 
lie  moitlons  this  one:  "Where  a  witness  is 
called  to  contradict  another,  who  has  stated 
that  snch  and  such  expressions  were  used,  or 
the  like,  counsel  are  sometimes  permitted  to 
ask  whether  those  particular  expressions  wore 
used,  or  those  things  said,  instead  of  asking 
the  witness  to  state  what  was  said."  1 
Oreenleaf  on  Evidence  (Lewis  Ed.)  §  435i, 
The  Justice  of  this  ruling,  we  think,  is  self- 
evldoit;  but  its  nenobservance  does  not  call 
for  a  reversal  of  a  Judgment  when  the  wit- 
ness' testimony,  as  does  defendant's,  shows 
a  clear,  positive,  and  unequivocal  denial  ol 
tbe  expressions  attributed  to  blm  by  plain- 
tiff. 

4.  E<rror  Is  assigned  In  the  giving  of  tbe 
following  Instructions  for  plaintiff:  "(1)  The 
court  Instructs  the  Jury  that.  If  you  l»elieve 
from  the  evidence  that  tbe  defendant,  W.  P. 
Dlggs,  was  occupying  tbe  premises  on  Main 
street,  in  the  city  of  St  Louis,  Mo.,  as  the 
tenant  of  John  J.  O'Fallon,  on  or  about  the 
1st  day  of  November,  1902,  and  that  the  de- 
fendant was  desirous  of  disposing  of  and  sell- 
log  bis  Interest  in  sold  lease,  and  authorized 
the  plaintiff,  Frank  B.  Northrup,  to  negotiate 
the  sale  of  the  same  for  the  sum  of  $1,000, 
and  agreed  to  pay  the  said  Frank  B.  North- 
rup for  his  said  services  whatever  sum  the  de- 
fendant received  above  the  sum  of  $1,000, 
and  that  tbe  plaintiff,  acting  upon  the  r^re- 
sentations  and  authority  of  the  defendant, 
effected  an  agreement  for  a  sale  of  said  lease- 
hold interest  for  the  sum  of  $2,000,  and  tliat 
said  agreement  was  effected  through  the  rep- 
resentations and  ^orts  of  said  Northrup, 
then  your  verdict  should  be  for  the  plaintiff 
in  the  sum  of  $1,000,  though  the  transactioa 
was  finally  closed  between  tbe  defendant 
owner,  and  the  purchaser.  (2)  The  court  in- 
structs the  Jury  that  if  you  believe  from  the 
evidence  that  the  plaintiff  was  requested  by 
the  defendant  to  find  a  purchaser  for  defend- 
ant's lease,  and  assist  defendant  in  the  sale 
of  his  lease  to  the  premises  on  Main  street. 
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city  of  St.  Iionls,  Mo.,  and  tbe  defendant 
agreed  to  pay  the  plaintiff  whatever  sum  tbe 
defendant  received  over  and  above  $1,000  for 
tbe  Rale  of  said  lease,  and  that  tbe  plaintiff, 
relying  npon  tbe  representations  and  agree- 
ment of  the  defendant,  secured  for  tbe  de- 
fendant a  purcbaser  of  said  lease  for  the 
sum  of  $2,000,  and  said  lease  was  sold  by  tbe 
defendant  for  tbe  sum  of  $2,000  to  tbe  pur- 
chaser so  secured  by  tbe  plaintiff,  then  your 
verdict  shall  be  for  the  plaintiff  in  the  sum 
of  $1,000,  though  tbe  transfer  and  assign- 
ment of  the  lease  was  made  directly  between 
tbe  defendant  owner  and  the  purchaser." 
Tbe  petition  alleges  that  through  negotia- 
tions of  plaintiff  with  tbe  Mississippi  Valley 
Trust  Company  said  company,  as  agent  of  the 
Terminal  Railroad  Company,  agreed  to  pay 
plaintiff  tbe  sum  of  $2,000  for  the  lease. 
Plaintiff's  evidence  shows  that  be  offered  the 
lease  to  Benolst,  real  estate  officer  of  tbe 
Trust  Company,  for  $2,000,  but  bis  offer  was 
not  accepted  by  Benolst,  and  his  negotiations, 
if  they  can  be  called  negotiations,  begun  and 
terminated  with  an  offer  of  the  lease  for 
$2,000.  The  -uncontradicted  evidence  also 
shows  that  the  negotiations  which  terminated 
in  the  sale  of  tbe  lease  were  carried  on  be- 
tween Walsh  and  defendant  in  person,  and 
that  plaintiff  took  no  part  in,  or  even  bad 
knowledge  of,  these  negotiations.  Therefore 
there  Is  no  evidence  upon  which  to  predicate 
instruction  No.  1,  and  it  should  not  bare  been 
given. 

6.  Tbe  second  Instruction  is  based  upon  tbe 
theory  that  plaintiff  found  a  party  ready, 
willing,  and  able  to  buy  tbe  lease,  and  brought 
that  party  Into  communication  with  defend- 
ant. The  gist  of  the  action,  as  stated  In  the 
petition.  Is  that  plaintiff  negotiated  the  sale 
of  the  lease  for  $2,000,  and  after  an  agree- 
ment bad  been  reached  between  him  and  tbe 
trust  company  whereby  the  latter  agreed  to 
pay  $2,000  for  the  lease  the  trust  company 
paid  over  tbe  money  to  defendant.  The  In- 
struction is  therefore  outside  tbe  scope  of  tbe 
petition,  and  for  this  reason  Is  erroneous. 
The  evidence  offered  by  plaintiff,  including 
bis  own  and  that  of  Benolst,  only  shows 
that  plaintiff  offered  the  lease  to  the  Missis- 
sippi Valley  Trust  Company,  the  agent  of  the 
Terminal  Railroad  Company,  for  $2,000 ;  that 
Benolst  told  him  it  was  too  much,  and  he  was 
not  ready  to  take  the  matter  up,  and  would 
not  be  until  he  could  ascertain  what  tbe  fee 
to  tbe  property  could  be  bought  for.  If  this 
transaction  can  be  dignified  as  negotiations, 
then  plaintiff  began  the  negotiations  for  tbe 
sale  of  tbe  lease  which  finally  terminated  In 
its  sale  for  $2,000,  and  he  Is  entitled  to  re- 
cover, provided  he  was  employed  by  defendant 
to  make  tbe  sale.  Tbe  term  "negotiate"  as 
used  in  the  petition  we  think  should  be  con- 
strued to  mean  "conversation  In  arranging  the 
tarms  of  a  contract,"  and  as  plaintiffs  con- 
versation with  Benolst  bad  reference  to  a 
sale  of  tbe  lease  and  the  terms  upon  which 
it  could  be  bought  a  Jury  might  be  authorized 


to  find  that  plaintiff  began  tbe  negotiations 
which  finally  resulted  in  the  sale. 

For  errors  noted,  the  judgment  is  reversed, 
and  tbe  cause  remanded.    All  concur. 


WEINSTBIN  V.  TOLEDO,  ST.  L.  &  W. 
R.  CO. 

(St  Louis  Court  of  Appeals.     Missonri.    Jan. 
7,  1908.) 

1.  Railboadb  —  Statdtobt  Reqtti.ation  — 
Cbossino  Accident  —  Nkolioenob  —  Fail- 
UBE  to  Give  Sionai.. 

Under  Starr  &  C.  Ann.  St.  111.  1896,  c.  114, 
par.  74,  requiring  that  a  bell  be  rung  and  a 
whistle  blown  for  a  highway  crossing,  it  was 
negligence  for  a  train  to  approach  a  crossing 
without  the  giving  of  the  required  signals. 

rUd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  g  1002.] 

2.  NUW    TMAIy— INSUFFICIBNOT   OF  EVIDENCE. 

A  verdict  may  be  set  aside  If  the  trial  court 
deems  It  against  the  weight  of  tbe  evidence. 

[E3d.  Note.— For  coses  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  i  137.] 

3.  RAiutOADs— Cbossino  Acoidknt  —  Qttes- 
TioN  yoK  Jury. 

In  an  action  for  injuries  to  plaintiff  in  a 
collision  between  his  veoicle  and  a  train  at  a 
crossing,  held,  that  the  question  of  contributory 
negligence  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Railroads,  gg  1166-1187.] 

Appeal  from  St  Louis  Circuit  Court ;  Matt 
O.  Reynolds,  Judge. 

Action  by  Max  Weinsteln  against  tbe  To- 
ledo, St  Louis  &  Western  Railroad  Company. 
From  an  order  granting  a  new  trial  after  a 
verdict  for  defendant,  it  appeals.    Affirmed. 

Chas.  A.  Schmettau  and  Jas.  R.  Van  Slyke, 
for  appellant.  Albert  C.  Hausman,  for  re- 
spondent 

GOODE,  J.  This  plaintiff  was  injured  In 
a  collision  with  one  of  defendant's  trains. 
Tbe  accident  occnrred  in  St.  Clair  county,  III., 
immediately  north  of  tbe  city  of  East  St 
Louis,  at  about  1:30  o'clock  in  the  afternoon 
of  January  22,  1906.  At  the  point  of  the  ac- 
cident tbe  highroad  crosses  three  railroad 
tracks,  which  run  parallel  with  each  other. 
The  tracks  run  north  and  south,  and  the 
highway  crosses  them  at  an  acute  angle,  run- 
ning northeast  and  southwest  Tbe  eastern- 
most of  tbe  railroad  tracks  is  that  of  the  St 
Louis,  Troy  &  Eastern  Railroad.  The  middle 
one  Is  defendant's  track,  and  the  western  one 
is  tbe  Chicago,  St  Louis  &  Peoria  Railroad 
Company's.  These  tracks  stand  on  an  em- 
bankment considerably  higher  than  the  sur- 
rounding cotmtry,  and  defendant's  track  is 
tbe  highest  of  tbe  three.  Plaintiff  was  driv- 
ing a  dosed  one-horse  spring  wagon.  He  tes- 
tified there  was  a  doise  fog  prevailing,  and 
as  he  approached  tbe  first  track  from  tbe 
southwest,  or  south,  as  be  said,  be  stopped 
when  close  to  tbe  tracks,  and  looked  about  to 
see  if  a  train  was  approaching,  but  neither 
saw  nor  beard  a  train.  After  waiting  two  or 
three  minutes,  be  drove  across  tbe  first  track ; 
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the  movement  of  his  wagon  cansing  no  noise, 
he  Bald  There  was  a  depression  between 
that  track  and  defendant's,  and  plaintifC 
Bwore  the  distance  between  the  two  was 
about  40  feet  He  drove  on,  and,  as  his  horse 
was  passing  defendant's  track,  he  saw  noth- 
ing, but  Immediately  afterwards  saw  some- 
thing strike  the  rear  wheels  of  the  wagon, 
then  the  horse  ran  away,  and  that  was  the 
last  thing  he  knew.  What  struck  the  wagon 
and  Injured  plaintiff  was  a  train  of  22  cars 
belonging  to  defendant,  which  was  being 
backed  along  the  track.  PlaintifC  testified 
that  on  a  clear  day,  when  there  was  no  fog, 
you  could  see  the  tracks  for  a  distance  of 
2,000  feet;  that  a  little  house  stood  at  the 
northeast  comer  of  the  track,  but  It  was  so 
foggy  he  could  not  see  the  house,  though  he 
was  within  25  feet  of  it;  that  the  train  which 
struck  him  came  from  the  east  /He  farther 
testified  be  heard  no  sound  of  whistle  or  bell, 
nor  any  noise  from  the  movement  of  the 
train.  The  petition  pleads  a  statute  of  the 
state  of  Illinois  requiring  every  railroad  cor- 
poration to  keep  a  bell  of  at  least  30  pounds 
weight  and  a  steam  whistle  on  each  locomo- 
tive, and  cause  the  bell  to  be  rung  or  the 
whistle  blown  at  a  distance  of  eighty  rods 
from  any  highway,  and  keep  up  the  ringing 
or  whistling  nutll  the  highway  Is  reached. 
Starr  &  C.  Ann.  St  111.  1896,  c.  114,  par.  74, 
{  6.  Another  witness  testified  to  seeing  plain- 
tiff drive  on  the  track,  and  that  there  was  a 
light  fog,  not  very  thick.  He  testified  he 
was  25  feet  or  more  from  the  track  when  he 
saw  plaintiff.  Another  witness  testified 
while  crossing  the  tracks  he  met  plaintiff  be- 
tween the  middle  and  the  last  track,  that  the 
witness  saw  the  train  coming,  and  hallooed 
to  plaintiff,  who  was  looking  out  of  the 
wagon.  This  witness  also  testified  he  did  not 
hear  anything;  that  is  to  say,  the  noise  of 
the  train.  Another  witness  for  plaintiff,  who 
was  a  switchman  In  the  employ  of  defendant 
testified  the  day  was  sleets,  and  it  had  been 
snowing  a  little,  but  there  was  no  fog;  that 
he  saw  plaintiff  approaching  the  crossing  on 
the  Chicago,  Peoria  &  St  Louis  Railroad 
track,  the  north  one  of  the  three  tracks ;  that 
he  saw  plaintiff  when  the  train  was  within 
160  or  200  feet  of  the  crossing,  or,  rather, 
saw  his  wagon;  that  plaintiff  was  going  at 
a  slow  walk.  This  witness  swore  vigorous 
efforts  were  made  by  shouting  to  warn  plain- 
tiff and  prevent  him  from  going  on  the  track, 
but  his  attention  could  not  be  attracted  either 
by  shouts  or  gestures ;  that  there  was  no  fog 
sufilcleut  to  interfere  with  vision.  The  tes- 
timony of  plalntltTs  witnesses  tended  to  con- 
tradict his  statement  that  he  stopped  to  look 
and  listen  before  venturing  on  the  tracks. 
At  the  conclusion  of  the  testimony  for  plain- 
tiff the  court  directed  a  verdict  for  defendant, 
stating  as  a  reason  that  the  testimony  con- 
vinced the  court  that  if  a  verdict  were  re- 
turned In  plaintiff's  favor.  It  would  have  to 
be  set  aside  because  two  of  plaintllTs  wit- 
nesses contradicted  blm  so  directly  as  to  ren- 


der his  story  impossible.  Subsequently  the 
court  set  the  verdict  aside,  and  defendant  ap- 
pealed from  that  order. 

It  is  manifest  that  if  the  plaintiff's  testi- 
mony was  true  about  the  fog,  the  testimony 
of  his  witnesses  was  false.  The  tendency  <tf 
one  witness  was  to  corroborate  him  about 
the  movement  of  the  train  not  being  audible 
to  one  on  the  crossing.  A  jury  must  weigh 
the  evidence  In  the  case  but  their  verdict  may 
be  set  aside  if  the  court  tMnks  It  la  opposed 
to  the  weight  of  the  evidence.  There  was 
proof  that  neither  the  bell  nor  whistle  was 
sounded,  and  this  was  negligence  on  the  part 
of  defendant 

The  judgment  is  affirmed.    All  concur. 


RUTI/BDGE  &  KILPATRIOK  REALTY  CO. 

V.  GARTSIDB  et  al. 

(St  Louis  Court  of  Appeals.    MissoarL    Jan.  7, 

1906.    Rehearing  Denied  Jan.  21,  1908b) 

1.  WOBK  AKO  Labob  —  Sebvicxs  Rendebed  — 
SxjmaascY  of  Evidence. 

In  an  action  for  services  rendered  defend- 
ants in  settling  an  indebtedness  aKainst  a  third 
party,  evidence  examined,  and  held  to  sapport 
a  judgment  for  plaintiffs. 

2.  Appeai/— Habmlbbs  B^bob— Ihstbuctions. 

In  an  action  for  services  rendered  defend- 
ants in  settling  an  indebtedness  due  by  a  third 
party,  an  iiutruction  that  in  determining  the 
value  of  plaintiff's  services^  the  nature  of  the 
employment  etc.,  and  the  skill  required  of  plain- 
tiff, 80  far  as  skill  was  "possessed"  by  it  snould 
be  considered,  was  complained  of  as  aatborixing 
the  jniy  to  consider  the  skill  reqnlred,  without 
reference  to  whether  skill  was  need  or  not 
Held  that  though  the  word  "possessed"  was 
inapt,  and  the  word  "used"  or  "employed" 
would  have  been  better,  such  inaccniacy  was 
unlikeljT  to  mislead  the  jury,  and  the  evidence 
admittmg  of  no  conclusion  bat  that  skill  was 
exhibited  by  plaintiff,  a  judgment  in  its  favor 
would  not  be  reversed. 

3.  WoBK  AND  Labob — Sebvices  Rendebed— 
AcnoNS — Submission  to  Jubt. 

In  an  action  for  services  rendered  defend- 
ants in  settling  an  indebtedness  due  by  a  third 
person,  evidence  held  to  warrant  the  submission 
to  the  jury  of  the  question  of  defendant's  rati- 
fication of  plaintiff's  action  in  surrendering  cer- 
tain notes. 

4.  Same— Instbuctions. 

In  an  action  for  services  rendered  defend- 
ants in  settling  an  indebtedness  due  by  a  third 
party,  an  Instruction  that  the  burden  of  proving 
plaintiff's  case,  and  what  the  services  were  rea- 
sonably worth,  rested  on  plaintiff,  and  it  was 
bound  to  prove  those  matters  to  the  jury's  satis- 
faction by  a  preponderance  ot  the  evidence,  and 
that  by  preponderance  of  the  evidence  was  meant 
its  greater  weight  with  respect  of  credibility, 
was  proper. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  ft  47-49. 

For  other  definitions,  see  Words  and  Plinaes, 
vol.  6,  pp.  5516-5518;    vol.  8,  p.  7761.] 

5.  Sake. 

Where,  in  an  action  for  services  rendered 
defendants  in  settling  an  indebtedness  due  by 
a  third  party,  it  appeared  that  the  settlement 
was  fully  approved  by  defendants  after  they 
thoroughly  understood  it  and  had  taken  inde- 
pendent counsel,  an  instruction  precluding  plain- 
tiff from  recovering  if  it  did  not  use  skill  in 
the  business,  and  dama^  resulted  to  defend- 
ants, was  properly  refuseo. 
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Appeal  from  St.  Louis  Clrtult  Court;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  the  Rutledge  &  Kilpatrlck  Real- 
ty Company  against  Julia  Oartslde  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeaL  To  be  affirmed  If  plaintiff  with- 
in 10  days  remits  certain  interest  from  the 
Judgment  Otherwise  to  be  reversed,  and 
the  cause  remanded. 

Thompson  &  Campbell  and  Chas.  S.  Re- 
ber,  for  appellants.  Tbos.  G.  Rutledge,  for 
respondent 

OOODE,  J.  Plaintiff  is  an  Incorporated 
company  engaged  in  the  real  estate  and  finan- 
cial business  in  the  city  of  St.  Louis,  and  in 
«ctlng  as  financial  and  business  agent  for 
•clients  In  negotiating  loans  and  settlements 
and  collecting  money.  This  action  was  In- 
stituted to  recover  compensation  for  services 
rendered  defendants  in  effecting  the  settle- 
ment of  an  extensive  Indebtedness  they  held 
against  Joseph  A.  Duffy.  The  two  defend- 
ants are  sisters,  and  appear  to  have  possess- 
«d  a  fortune,  but  to  have  been  lacking  in  ex- 
perience and  knowledge  of  business  affairs. 
One  of  tbem  so  testified.  Duffy  was  their 
brother-in-law,  and  had  been  In  charge  of 
their  affairs  and  an  extensive  borrower  of 
money  from  them.  They  made  him  various 
loans  at  different  dates,  which  are  not  glv- 
«n;  but  by  September  20,  1904,  when  plain- 
tiff was  employed  to  effect  a  settlement  with 
blm,  these  loans  amounted  to  between  |100,- 
OOO  and  $110,000,  and  were  supposed  to  be 
secured  by  deeds  of  trust  on  real  estate  in 
the  city  of  St.  Louis,  sufficient  In  each  in- 
stance to  make  the  loan  safe.  In  fact  a  con- 
siderable portion  of  the  indebtedness  was  not 
thus  secured.  It  is  true  each  loan  purported 
to  have  a  deed  of  trust  back  of  It;  but  In 
-some  Instances  there  was  no  title  to  the  prop- 
erty |n  the  grantor  who  executed  the  securi- 
ty, and  In  others  there  were  such  heavy  prior 
Incumbrances  that  defendants'  security  was 
worthless.  Duffy  was  in  every  instance  the 
1)orrower,  but  he  did  not  always  give  his  own 
notes  for  the  debt  There  were  notes  in  the 
names  of  these  makers :  Erker,  Jacobs,  Web- 
er, Jordan,  O'Oonnell,  Newman,  Wellington 
R.  B.  Co.,  and  perhaps  others.  The  defend- 
ants did  not  know  until  the  fact  was  discov- 
ered and  told  to  them  1^  plaintiff  that  Duf- 
fy was  the  borrower  in  the  instances  where 
the  notes  and  deeds  of  trust  were  executed 
by  other  persons ;  and,  as  stated,  in  some  of 
those  Instances  there  was  no  title  In  the  bor- 
rower to  the  property  which  had  been  mort- 
gaged to  secure  the  loan.  About  September 
20,  1904,  the  defendants  put  hi  plaintiff's 
charge  for  foreclosure  a  deed  of  trust  exe- 
cuted by  one  Newman.  The  defendants  had 
no  certificate  of  title  to  the  property  covered 
by  the  deed  of  trust,  and  In  other  respects 
the  loan  appeared  to  be  badly  secured.  Rob- 
ett  Rutledge^  gmeral  manager  of  the  plain- 


tiff company,  called  their  attention  to  these 
circumstances,  and  asked  them  if  they  had 
any  more  such  papers.  The  conversation  led 
to  defendants  placing  in  the  hands  of  plain- 
tiff for  attention,  during  the  latter  part  of 
September  and  early  in  October,  1904,  the 
documents  and  papers  relating  to  all  the 
loans  made  to  Duffy,  or  nominally  to  other 
persons,  when  he  was  the  real  borrower.  The 
evidence  shows  these  papers  and  securities 
were  in  disorder,  and  that  defendants  knew 
but  little  about  their  business  relations  with 
Duffy.  In  fact  Mr.  Rutledge  got  the  papers 
from  them  from  time  to  time,  as  his  investi- 
gation of  some  loan  would  lead  Urn  to  be- 
lieve there  were  still  others.  Defendants 
kept  minutes  of  their  transactions  with  Duf- 
fy on  loose  scraps  of  paper,  and  in  a  wholly 
irregular  way.  However,  as  said,  all  the 
indebtedness  of  DufFy  was  finally  put  into 
Robert  Rutledge's  hands  for  settlement  and 
collection.  He  took  the  matter  up,  and  ap- 
pears to  have  conducted  it  with  skill  and 
diligence,  running  down  the  titles  to  the  dif- 
ferent pieces  of  property  on  which  defend- 
ants had  deeds  of  trust,  or  supposed  they 
had,  ascertaining  what  titles  were  good  and 
what  were  not,  whether  there  were  prior  In- 
cumbrances, and  in  general  doing  all  things 
necessary  to  ascertain  the  exact  condition 
of  each  loan  and  how  it  was  secured.  In  the 
coarse  of  this  work  he  procured  abstracts  of 
title  from  a  firm  of  title  abstracters,  some- 
times certificates  of  title,  and  sometimes  nei- 
ther a  formal  abstract  nor  certificate,  but  a 
pencil  memorandum  sufficient  to  enable  him 
to  investigate  the  security.  Mr.  Rutledge 
gave  a  large  portion  of  his  time  to  the  de- 
fendants' business  from  the  date  when  their 
matters  were  first  placed  in  his  charge  ( Sep- 
tember 20,  1904)  to  the  execution  of  the  first 
contract  of  settlement  between  defendants 
and  Duffy  on  October  26,  1904. 

As  we  gatber,  the  defendants  held  against 
DutCy  80  or  more  notes  and  other  evidences 
of  debt  growing  out  of  transactions  which  ex- 
tended over  10  years.  There  were  80  or  40 
pieces  of  real  estate  involved  In  the '  loan 
transactions,  and  plaintiff  had  to  investigate 
the  titles  to  all  these  pieces.  The  defendants 
supposed  Duffy  was  in  grood  circumstances, 
but  it  developed  that  he  was  greatly  in  debt 
and  was  on  the  verge  of  bankruptcy.  Indeed 
he  was  threatening  to  go  Into  voluntary  bank- 
ruptcy. After  ascertaining  the  amount  of 
the  indebtedness,  getting  together  the  notes 
and  other  evliiences  of  debt  and  securities  the 
defendants  held,  and  posting  himself  regard- 
ing the  titles  of  the  various  properties  in- 
volved, Mr.  Rutledge  began  a  negotiation  with 
Duffy  for  a  settlement  The  preliminary  In- 
vestigations and  the  negotiation  with  Duffy 
were  continued  from  September  20  to  Novem- 
ber 10,  1904.  During  this  period  Rutledge 
had  many  interviews  with  the  defendants 
themselves  regarding  their  business,  and  laid 
before  them  such  knowledge  as  he  had  de- 
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riyed  from  his  Investigatloiis.  He  likewise 
had  numerous  Interviews  with  Dnffy  and  the 
latter's  attorney,  Mr.  E.  W.  Bannister,  In  the 
negotiation  tor  a  settlement  of  the  Indebted- 
ness. These  meetings  were  sometimes  of  a 
disagreeable  and  contentions  dbaracter.  Duf- 
fy would  Insist  that  many  of  the  claims  of 
defendants  were  wrong,  that  be  had  paid 
certain  notes  held  by  them  and  preferred 
against  him ;  that  others  of  the  notes  were 
given  as  renewals,  and  he  was  entitled  to 
credits  which  he  had  not  received.  It  not  In- 
frequently turned  out  be  was  In  the  right 
about  those  difTerences.  In  truth,  when  plain- 
tiff was  employed,  the  defendants  knew  little 
about  the  state  of  their  business  with  Duffy, 
or  how  much  he  owed  them.  Another  difficul- 
ty in  the  settlement  was  that  the  only  re- 
source Duffy  had  for  paying  was  to  turn  over 
to  defendants  pieces  of  real  estate  which  be 
held  equities  in,  and  he  wished  to  appraise 
the  equities  at  exorbitant  prices  in  the  settle- 
ment Disputes  over  the  prices  at  which  the 
properties  should  be  taken  by  defendants  ran 
high  and  continued  for  days,  Rutledge  insist- 
ing on  lower  valuations  than  DufCy  would 
concede,  and  the  latter  threatening  to  go  In- 
to bankruptcy  If  his  figures  were  not  accept- 
ed. During  the  course  of  the  negotiation  the 
rental  value  of  the  properties,  the  prices  of 
them,  and  all  the  details  of  the  business  were 
laid  before  defaidants.  Under  date  of  Octo- 
ber 26,  1904,  a  written  contract,  whidi  was 
executed  about  November  10th,  was  entered 
into  between  the  parties,  by  which  four  tracts 
of  land  were  conveyed  by  Duffy  to  defendants 
at  certain  valuationa  All  these  tracts  were 
Improved  with  buildings,  and  yielded  rent 
The  first  one  was  on  Forest  Park  boulevard, 
and  had  a  frontage  of  125  feet,  which  was 
taken  at  a  valuation  of  $55,000,  subject  to  an 
incumbrance  of  $19,000,  leaving  an  equity  of 
$36,000.  The  second  tract  was  225  feet  on 
Finney  avenue.  It  was  taken  at  a  valuation 
of  $60,000,  subject  to  an  incumbrance  of  $2l,- 
000,  leaving  an  equity  of  $39,000.  The  third 
was  185  feet  on  Fairfax  avenue,  and  was  tak- 
en at'  $40,000,  subject  to  an  incumbrance  of 
$13,500,  leaving  an  equity  of  $26,500.  The 
fourth  was  a  tract  on  Oook  avenue,  taken 
at  $22,500,  subject  to  an  Incumbrance  of  $11,- 
000,  leaving  an  equity  of  $11,500.  There 
were  some  other  provisions  in  the  contract 
which  need  not  be  stated,  but  It  was  provid- 
ed that  If,  on  a  careful  auditing  of  the  ac- 
counts between  the  parties,  it  should  be  found 
the  value  of  the  several  parcels  jf>f  land,  less 
the  total  amount  of  the  incumbrances  on 
them,  did  not  equal  the  indebtedness  of  Duf- 
fy to  defendants,  be  should  make  up  the  defi- 
ciency either  by  conveying  real  estate  or  a 
pnyment  in  cash,  and  If  It  should  be  found 
the  net  value  of  the  parcels  of  real  estate 
was  in  excess  of  Duffy's  indebtedness,  de- 
fendants should  pay  the  difference.  The  au- 
diting was  to  occur  as  soon  as  the  deeds  to 
the  real  estate  should  be  ready  for  delivery. 


After  the  preparation  of  this  agreement,  but 
before  its  execution,  a  new  indebtedness  of 
$6,000  or  $6,000  was  discovered,  and  this  re- 
quired a  rearrangement  of  the  settlement. 
The  defendants  took  the  property  subject  to 
the  incumbrances  and  the  arrearage  of  taxes 
thereon,  which  arrearages  amounted  to  about 
$7,000.  Subsequently  there  was  a  reaadlting 
of  the  various  transactions,  and  anotber  con- 
tract entered  Into,  which  altered  the  first 
one  in  some  details,  and  finally  settled  the 
differences  between  the  parties.  This  con- 
tract was  executed  January  19,  1905.  It  re- 
cited the  previous  contract  of  October  26, 
1904,  and  that  the  latter  provided  for  a  fur- 
ther valuation  of  the  property  to  be  conveyed 
to  defendants,  and  an  auditing  of  the  ac- 
counts between  them  and  Dufty,  and  that 
such  accounting  having  been  had,  it  was 
found  the  values  of  tbe  property  turned 
over  to  defendants  did  not  differ  material- 
ly from  the  agreed  values  of  the  first  con- 
tract Some  details  of  tbe  first  agre^noit  not 
material  to  the  present  conteoversy  were  al- 
tered, and  the  January  contract  was  declared 
to  be  a  final  settlement  of  all  matters  in  dis- 
pute between  tbe  parties.  It  seems  the  al- 
terations from  the  October  contract  were 
largely  in  favor  of  Duffy,  as  It  turned  out  ho 
was  entitled  to  credits  which  had  not  been 
allowed  blm  in  the  October  settlement  It 
was  in  consideration  of  this  fact  that  some 
shares  of  stock  in  two  corporations  were 
transferred  to  Duffy  by  defendants,  and  an 
equity  In  a  piece  of  real  estate  conveyed  to 
his  wife.  In  the  settlement  DufCy's  Indebted- 
ness was  fixed  at  $109,082.42,  divided  as  fol- 
lows: Tto  Julia  GartBlde,  $33,450.82;  to  Em- 
ma Oartslde,  $76,531.60.  As  the  equities  In 
the  property  aggregated,  according  to  the  ap- 
praised values,  more  than  the  indebtedness, 
three  notes  secured  by  deeds  of  trust  were 
turned  over  by  defendants  to  Duffy ;  to  wit, 
notes  and  deeds  of  trust  designated  as  the 
0'C!oimdl,  Jacobs,  and  lErker  loans,  and  ag- 
gregating $2,000.  As  has  been  stated  the 
contract  of  January,  1905,  altered  In  some 
particulars  the  one  previously  made  on  ac- 
count of  later  discoveries  of  the  state  of 
business  between  Duffy  and  the  defendants. 
We  have  stated  tbe  evidence  according  to  the 
testimony  for  the  plaintiff,  but  tbere  was  not 
much  disagreement  among  tbe  witnesses,  or 
between  the  parties,  except  on  three  points- 
one  was  the  value  of  the  equities  In  the  prop- 
erties turned  over  to  defendants  by  Duffy, 
another  was  as  to  tbe  authority  of  plaintiff 
to  surrender  to  Duffy  tbe  O'Connell,  Jacobs, 
and  Erker  notes,  and  the  third  was  as  to  the 
reasonableness  of  plaintiff's  charge.  The  tes- 
timony for  the  plaintiff  tended  to  show  the 
value  of  the  equities  was,  as  already  said,  up- 
wards of  $113,000,  whereas  the  testimony  In- 
troduced by  defendants  put  their  value  lower. 
The  overwhelming  weif^t  of  the  testi- 
mony. If  not  all  of  It,  is  that  defendants  ex- 
pressly authorized  the  three  notes  mention- 
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ed  to  be  turned  OTcr  to  Duffy,  and  the  evi- 
dence is  conclnslTe  tbat  they  knew  It  had 
been  done  wben  they  accepted  the  fruits  of 
the  settlement  Indeed  Duffy  offered  to 
undo  the  settlement  after  It  had  been  ooa- 
sununated,  but  defendants  refused  his  offer, 
and  resolved  to  hold  what  they  bad  received. 
It  should  be  stated  in  this  connection  that 
not  only  were  the  defendants  advised  all 
along  of  what  plaintiff  was  doing,  and  of  the 
terms  of  settlement,  but  they  took  independ- 
ent advice  on  the  subject,  consulted  another 
attorney  about  the  settlement,  and  other 
persons  about  the  values  of  the  real  estate 
they  were  accepting.  According  to  Miss 
Julia  Gartside's  testimony  about  the  relln- 
quishmoit  to  Duffy  of  the  Erker,  O'Connell, 
and  Jacobs  notes  In  order  to  equalize  the 
indebtedness  of  Duffy  and  the  equities  he 
was  to  convey  to  defendants,  when  Mr.  But- 
ledge  first  informed  her  the  notes  Iiad  been 
surrendered,  she  said  the  act  was  done  with- 
out authority,  and  ordered  Rutledge  to  get 
the  notes  back.  He  started  to  leave  his  of- 
fice to  get  them  from  Bannister  or  Duffy, 
wben  his  associate,  Mr.  Kilpatrick,  said  to 
Miss  Gartside,  that  he  disliked  to  see  her 
and  her  sister  lose  their  money,  and  adyised 
her  to  consult  an  attorney  before  she  re- 
pudiated the  arrangement  for  a  settlement 
On  this  suggestion  she  took  counsel  with 
Paul  F.  C!oste,  an  attorney,  who  strongly 
urged  ber  to  stand-  by  the  arrangement  But- 
ledge  had  made,  Including  the  surrender  of 
the  three  notes,  as  otherwise  there  would 
be  protracted  litigation  with  Duffy,  which 
would  have  to  be  heard  by  a  referee.  Miss 
Julia  Gartside  swore  that  after  receiving 
this  advice  she  did  not  further  insist  on  a 
return  of  the  notes,  but  Indorsed  them  to 
Duffy,  which  before  she  had  refused  to  da 
The  evidence  shows  conclusively  that  Duffy 
was  Insolvent  He  owed  perhaps  |200,000 
to  persons  otiier  than  defendants.  The  evi- 
dence shows  too  that  the  settlement  effected 
by  plaintiff  resulted  in  defendants  getting 
all  the  property  he  owned  for  what  he  owed 
tbeni.  The  attorney  with  whom  defendants 
consulted  between  the  time  of  the  first  con^ 
tract  in  October  and  the  final  one  in  Janu- 
ary strongly  advised  the  defendants  to  go 
forward  with  the  settlement,  with  which  It 
seems  at  that  time  they  felt  dissatisfied. 
After  the  business  was  closed  defendants 
offered  to  pay  plaintiff  ^00  for  its  services; 
but  plaintiff  demanded  $1,500,  and  would 
take  no  less.  There  is  testimony  that  plain- 
tiff agreed  to  waive  Its  charge  In  considera- 
tion of  being  allowed  to  attend  to  defend- 
ants' business,  but  this  Is  disputed.  The  peti- 
tion Is  In  two  counts,  the  first  one  for  the 
reasonable  value  of  the  services,  and  the 
other  on  an  account  stated.  There  Is  evi- 
dence tending  to  support  both  counts.  Much 
testimony  was  adduced  that  plalntifTs  serv- 
ices were  worth  a  great  deal  more  than  $1,- 
CiCO,  the  amount  demanded,  and  beyond  ques- 


tion the  Issues  on  both  counts  were  for  the 
Jury.  The  verdict  was  In  favor  of  plaintiff 
on  the  first  count  of  the  petition  for  $1,400, 
with  6  per  cent,  interest  from  December  3, 
1004,  on  the  second  coimt  in  favor  of  de- 
fendants, and  on  defendants'  counterclaim 
in  favor  of  plaintiff.  It  should  be  stated 
that  this  counterclaim  was  preferred  to  re- 
cover the  value  of  the  three  notes  alleged  by 
defendants  to  have  been  relinquished  to  Duf- 
fy without  authority.  Inasmuch  as  one  of 
the  defendants  herself  testified  the  notes 
were  voluntarily  relinquished  after  the  de- 
fendants had  taken  independent  advice  about 
doing  so,  we  do  not  perceive  any  basis  for 
the  coimterclalm,  but  It  was  left  to  the  Jury 
by  the  court  below.  The  preponderance  of 
the  evidence  is  in  favor  of  plaintiff  on  all 
the  issues,  and  the  verdict  is  satisfactory. 
Plaintiff  rendered  defendants  a  most  valu- 
able service  In  securing  the  settlement  of 
Duffy's  indebtedness,  which  was  In  an  ex- 
tremely precarious  state;  and  whethw  the 
equities  they  received  in  payment  were 
worth  as  much  as  they  were  estimated  at  In 
the  settlement,  or  not,  sufBce  to  say  defend- 
ants got  all  Duffy  had,  to  tiie  exclusion  of 
his  other  creditors,  and  what  they  got  was 
of  large  value  In  any  view  of  the  evidence. 
This  result  was  due  to  the  meritorious  serv- 
ices of  plaintiff,  through  Its  officer,  Mr. 
Bob^t  Butledge.  We  do  not  see  how  the 
settlement  of  defendants'  affairs  with  Duf- 
fy, complicated  as  they  were,  and  threaten- 
ing a  heavy  loss,  could  liave  been  conducted 
BO  as  to  yield  a  better  result  The  defend- 
ants were  not  Imimsed  on  or  taken  advan- 
tage of  In  any  way  by  plaintiff,  but  the  at- 
tention given  to  their  business  was  marked 
with  fidelity  and  diligence. 

Certain  rulings  on  Instructions  are  com- 
plained of  on  this  appeal.  One  of  the  com- 
plaints is  that  the  court  instructed  the  jury 
that  in  determining  the  value  of  plaintiff's 
services,  the  nature  of  the  employment  mag- 
nitude of  the  settlement  and  amount  of  in- 
debtedness Involved,  the  skill  and  time  re- 
quired of  plaintiff's  officer  in  preparing  for 
the  settlement,  and  In  the  negotiation  leading 
to  Its  consummation,  so  far  as  skill  was 
possessed  by  plaintiff,  together  with  all  the 
facts  and  circumstauces,  should  be  taken 
into  consideration.  The  criticism  of  this  In- 
struction Is  that  It  authorized  the  Jury  to 
consider  the  skill  required  to  perform  the 
services,  without  reference  to  whether  skill 
was  brought  to  bear  in  Its  performance  or 
not.  What  the  Instruction  means  Is  tbat,  in 
determining  the  value  of  plaintiff's  services, 
the  Jury  should  take  account  of  the  skill 
which  plaintiff  had  used  In  the  performance; 
and  such  conslderatioU  might  result  in  de- 
fendants' favor  as  well  as  plaintiff's,  If,  per- 
chance, the  Jury  thought  proper  skill  was 
not  exhibited  in  handling  the  business.  The 
word  "possessed"  in  the  phrase  "so  far  as 
possessed  by  plalntUT'  was  inapt,  and  "us- 
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ed"  or  "employed"  -wotild  have  been  a  bet- 
ter word.  But  this  flaw  was  very  unlike- 
ly to  mislead  tbe  Jury.  As  tbe  evidence  ad- 
mits no  conclusion  save  that  skill  and  ef- 
ficiency were  exhibited  by  plaintiff,  the  Judg- 
ment ought  not  to  be  reversed  because  of  a 
slight  Inaccuracy.  The  court  Instructed  the 
Jury  that  even  though  th^  believed  plain- 
tiff was  not  authorized  prior  to  the  first  set- 
tlement to  turn  over  to  Duffy  tbe  O'Connell, 
Erker,  and  Jacobs  notes,  aggregating  $2,900, 
yet  If  the  Jury  farther  believed  that  after 
defendants  learned  of  said  fact  they  agreed 
to  the  settlement  and  accepted  the  fruits  of 
It,  or  did  certain  other  predicated  acts,  de- 
fendants were  not  entitled  to  recover  on 
their  counterclaim.  The  objection  to  said 
charge  is  that  it  let  the  Jury  pass  on  the 
ratification  of  a  previously  unauthorized 
act,  whereas  ratification  was  not  pleaded  by 
plaintiff.  The  theory  of  a  ratification  by  de- 
fendants of  the  surrender  of  said  notes  Is  as 
inappropriate  under  the  evidence  as  the 
counterclaim  asserted  in  consequence  of  their 
surrender  is  baseless.  The  defendants  In 
person  indorsed  the  notes  to  Duffy,  and 
consented  to  his  having  them  after  they 
knew  all  the  facts  of  the  settlement.  More- 
over the  settlement  of  October,  1904  (ex- 
ecuted November  10th),  In  which  the  notes 
were  surrendered,  was  provisional  and  not 
final,  and  In  the  final  settlement  defendants 
abided  by  their  previous  action,  and  did  so 
after  Duffy  had  offered  to  rescind  the  en- 
tire settlement  and  resume  the  negotiation. 
The  defendants  executed  the  settlement  with 
full  knowledge  of  all  its  terms,  and  accepted 
the .  fruits  thereof,  and  took  possession  of 
and  retained  the  property  conveyed  to  them 
by  Duffy.  The  assignment  of  error,  based 
on  the  submission  to  the  Jury  of  the  ques- 
tion of  ratification.  Is  overruled.  The  court 
Instructed,  in  substance,  that  the  burden  of 
proving  plaintiff's  case,  and  what  the  serv- 
ices rendered  were  reasonably  worth,  rested 
on  plaintiff,  and  It  was  bound  to  prove  those 
matters  to  the  Jury's  satisfaction  by  a  pre- 
ponderance of  the  evidence,  and  that  by  pre- 
ponderance of  the  evidence  was  meant  its 
greater  weight  with  respect  of  credibility. 
We   find   no   fault  with    said   instruction. 


though  it  is  criticised.  Complaint  Is  made 
of  the  court's  refusal  to  instruct  that  plain- 
tiff, in  undertaking  to  act  as  agent  for  de- 
fendants, impliedly  represented  that  it 
(plaintiff)  possessed  reasonable  skill  and 
knowledge  in  the  business  of  the  agency, 
and  would  use  them  in  attending  to  defoid- 
anta'  affairs,  and  if  the  Jury  believed  plain- 
tiff, or  its  officer  who  transacted  defend- 
ants' business,  failed  to  possess  such  knowl- 
edge and  skill,  or  to  conduct  the  matter  with 
reasonable  Judgment  and  care,  and  in  con- 
sequence a  settlement  was  effected  whldi 
was  prejudicial  to  defendants'  Interests, 
plaintiff  could  not  recover.  The  settlemoit 
in  all  Its  terms  was  fully  ajH>roved  by  de- 
fendants after  they  thoroughly  understood 
It  and  had  taken  independent  counaeL 
Hence  it  Is  dubious  if  any  instruction  pred- 
icating a  lack  of  skill  and  Judgment  conid 
properly  have  been  given.  Certainly  the  one 
asked  could  not,  for  It  cut  plaintiff  off  from 
a  recovery  if  it  did  not  use  skill  In  tbe  busi- 
ness and  damage  resulted  to  defendants. 
At  most  plaintiff  would  be  liable  only  for 
the  amoxmt  of  loss  suffered  by  defendants 
from  plaintiff's  lack  of  skill,  and  would  not, 
in  the  absence  of  bad  faith,  be  deprived  of 
all  compensation,  if  Its  services  were  worth 
more  than  the  amount  of  tbe  loss.  Wilis  v. 
Wolff,  7  Mo.  App.  588. 

We  have  gone  over  this  voluminous  rec- 
ord with  care,  but  find  no  assignment  of  er- 
ror which  possesses  merit,  except  that  the 
verdict  Is  excessive,  in  that  tbe  interest  was 
computed  on  plaintiff's  demand  from  Decesa- 
ber  3,  1901,  instead  of  from  November  15, 
1905,  as  tbe  count  directed.  This  error  oc- 
curred from  a  misapprehenaton  by  the  Jury 
of  the  court's  instruction.  The  matter  was 
urged  in  tbe  motion  for  new  trial.  If  the 
plaintiff  will  veaait  from  tbe  Judgment  the 
sum  in  excess  of  the  true  amount  in  10  days 
from  the  delivery  of  this  opinion,  the  Judg- 
ment will  be  afilrmed;  otherwise  It  will  be 
reversed,  and  the  cause  remanded.  We  bold 
that  under  the  circumstances  of  this  case  it 
is  but  Just  that  the  true  amount  of  the  Judg- 
ment, less  the  excess  of  Interest  found  by  tbe 
Jury,  should  bear  interest  from  the  date  it 
was  rendered.    All  concur. 
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JOHNSON  COUNTY  SAVINGS  BANK  r. 
MIDKIFP  k  CAUDLE. 

(Coart  of  Civil  Appeals  of  Texas.    Jan.  16, 
1908.) 

Justices  or  this  Peace— Appeait-Bond. 

Where  a  Judgment  is  rendered  against  a 
plaintiff  in  a  justice  conrt,  it  is  not  required  to 
give  a  bond  on  appeal 

[Ed.  Note. — For  cases  in  point,  spe  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  Si  6S0,  651.] 

Appeal  from  Crockett  County  Court ;  Chas. 
E.  Davldsozi,  Judgre. 

Action  by  the  Johnson  County  Savings 
Bank  against  Mldklfl  &  Candle.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed, and  remanded  for  trial  on  the  merits. 

J.  A.  Thomas  and  Montgomery  &  Shllg,  for 
appellant. 

NEIIiL,  J.  The  appellant  sued  appellees  In 
the  Justice  court  for  $200.  The  defendants 
having  denied  their  liability,  the  case  was 
tried  In  that  court,  and  Judgment  was  ren- 
dered In  their  favor.  From  the  Judgment  the 
plaintiff  appealed  to  the  county  court  with- 
out giving  an  appeal  bond,  where,  on  motion 
of  defendants,  the  appeal  was  dismissed  on 
the  ground  that  the  court  was  without  Juris- 
diction, and  costs  adjudged  against  the  bank, 
from  which  Judgment  this  appeal  Is  prose- 
cuted. 

The  county  court  erred  in  dismissing  the 
appeal;  for,  as  the  Judgment  in  the  Justice 
court  was  against  the  plaintiff,  it  was  not  es- 
sential that  It  should  file  an  appeal  bond  in 
order  to  prosecute  the  appeal.  Houston  & 
Tex.  Cent  Ry.  Co.  v.  Red  Cross  Stock  Farm, 
91  Tex.  628,  45  S.  W.  875 ;  Edwards  v.  Mor- 
ton, 92  Tex.  152,  46  S.  W.  792 ;  Albrltton  v. 
First  Nat.  Bank  (Tex.  Civ.  App.)  85  S.  W. 
1008;  Feagan  v.  Barton  (Tex.  Civ.  App.)  93 
S.  W.  1076. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  trial  on  its  merits. 


HABPOLD  V.  MOSS  et  al.  * 

(Court  of  Civil  Appeals  of  Texas.    Nov.  9,  1907. 
On  Rehearing.  Jan.  4,  1008.    Second  Re- 
bearing  Denied  Jan.  18,  1908.) 

1.  TBIAI^— DlBKCTINO  "Verdxct— Pbopbiett. 

To  authorize  a  directed  verdict,  there  mnst 
be  no  evidence  for  the  party  against  whom  the 
verdict  is  directed,  or  the  probative  force  of  the 
evidence  must  be  so  weak  that  it  only  raises 
a  suspicion  of  the  existence  of  the  fact  sought 
to  be  established. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SS  37ft-395.] 

2.  CANCU.i:<ATion    or    Inbtbumentb  —  Bvi- 

MNCB— BrBDEN    OP    PbOOF. 

In  a  suit  to  cancel  notes  alleged  to  have 
been  given  under  agreement  that  the  amounts 
thereof  should  be  credited  upon  the  payee's  debt 
to  the  maker  (plaintiff),  to  dissolve  a  joint- 
stock  company,  and  for  an  accounting,  on  the 
ground  that  defendants  had  ejected  plaintiff 
from  tiieir  business  and  refused  to  account,  the 
burden  was  upon  him  to  prove  his  allegations. 

•Writ  of  error  granted  by  Buprama  Court 


3.  Appeai.— Habmless    E^SOB— OVEBBtn^IHO 
Exception  to  Arbweb. 

Any  error  in  overruling  plaintiff's  excep- 
tion to  allegations  of  the  answer  was  liannless, 
where  the  iaane  raised  by  such  allegations  was 
ignored  in  the  inFtructions.  and  treated  in  the 
judgment  as  a  nullity. 

On  Rehearing. 

4.  Biixs  AND  Notes— Action  on  Notes— Di- 

BECTED    VEBDIOT. 

Under  the  evidence^  in  an  action  on  notes, 
held  proper  to  direct  a  verdict  for  plaintiff. 

Error  from  District  Court.  Johnson  Coun- 
ty;   O.  L.  liockett.  Judge. 

Consolidated  actions  by  S.  E2.  Moss  against 
Clay  Harpold,  and  by  Clay  Harpold  against 

5.  Ek  Moss  and:  others.    Etom  the  Judgmoit, 
Harpold  brings  error.    AfBrmed. 

J.  M.  Moore,  for  plaintiff  In  error.  Poin- 
dexter  &  Padelford,  for  defendants  In  error. 

RAJNEi;,  O.  J.  This  is  an  appeal  from  a 
Judgment  rendered  by  the  court  in  two 
causes  that  were  consolidated.  S.  B.  Moss 
brought  suit  against  Clay  Harpold  to  recover 
on  two  notes  executed  by  Harpold,  one  for 
$1,500,  given  for  a  lot  of  land,  and  the  other 
for  $715,  tot  money  loaned  and  secured  by  a 
lien  on  shares  of  stock  in  the  Texas  Johnson 
Grass  Exterminating  Company.  A  foreclo- 
sure was  sought  as  to  the  liens.  The  other 
suit  was  brought  by  Clay  Harpold  against  S. 

E.  Moss,  W.  O.  Poff,  Charles  Ferguson,  and 

F.  P.  West,  alleging,  in  substance:  That 
Harpold  had  discovered  a  process  for  exter- 
minating Johnson  grass,  and  bad  applied  for 
a  patent  In  order  to  utilize  such  process  he 
entered  Into  a  contract  with  S.  £>.  Moss,  by 
which  said  Moss,  In  consideration  for  an  in- 
terest therein,  agreed  to  pay  him  $5,000  in 
cash,  and  to  organize  a  Jolnt-stodt  company, 
and  put  therein  $20,000  for  advertising  and 
promoting  said  discovery,  and  further  that 
be  was  to  be  given  $100  per  month,  said 
salary  to  continue  until  the  profits  of  the 
business  would  be  sufficient  for  his  Interest 
to  yield  that  sum.  That  S.  B.  Moss  agreed 
that  when  tlie  notes  were  given  they  should 
be  a  credit  on  the  $5,000.  That  he  wanted 
the  notes  to  keep  his  business  straight.  That 
said  company  was  organized,  but  in  drawing 
the  contract  said  S.  E.  Moss  fraudulently  or 
by  mistake  left  out  the  real  terms  of  the 
agreement  That  be  was  inexperienced  In 
business,  and,  tiaving  confidence  in  Moss,  re- 
lied upon  him  to  put  their  transaction  in 
legal  form.  That  after  the  organization  of 
said  stock  company  the  patent  to  said  dis- 
covery was  issued.  That  said  company  was 
composed  of  S.  £j.  Moss,  W.  O.  Poff,  and  Clay 
Harpold,  the  plaintiff,  and  thereafter  S.  E. 
Moss  sold  to  Charles  Ferguson  and  F.  P. 
West  an  interest  In  said  company,  and  since 
then  the  said  Moss,  Ferguson,  and  West  have 
managed  and  controlled  the  said  business. 
That  large  sales  of  the  patent  right  have 
been  made  for  large  sums  of  money,  and,  the 
exi)enses  being  small,  the  profits  have  amount- 
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ed  to  $10,000  annually,  and  aggregate  $50,000. 
The  defendants  by  force  and  Intimidation 
ejected  plaintiff  from  said  business,  and  de- 
nied him  the  right  and  prlTilege  of  assist- 
Ing  In  the  operation  and  conducting  of  same, 
and  refuse  to  account  to  bim  for  his  Interest 
in  such  business,  to  bis  damage  $20,500. 
That  a.  El  Moss  has  failed  to  comply  with 
his  contract  In  reference  to  the  $5,000  and 
the  $20,000  except  as  to  the  lot  sold  him  and 
the  $715  advanced,  to  his  damage  $6,000.  He 
prays  for  the  cancellation  of  the  $1,500  and 
•¥715  notes,  that  the  stock  company  be  dii^ 
solved,  for  an  accounting,  for  judgment  for 
the  sums  appropriated,  and  for  general  re- 
lief. Defendants  in  reply  deny  the  alleged 
contract  by  Harpold  as  to  the  payment  of 
$5,000  and  the  $20,000;  that  Harpold  assign- 
ed the  patent  to  said  discovery  to  the  Texas 
.Tohnson  Grass  Exterminating  Company;  that 
Moss  advanced  money  to  Iceep  said  concern 
going;  that  the  business  had  been  prudently 
and  economically  conducted;  that  there  were 
heavy  expenditures  necessary  in  its  opera- 
tion, and  it  was  now  Indebted  to  Moss  and 
Ferguson;  that  the  only  agreement  in  refer- 
ence to  said  patent  entered  Into  was  reduced 
to  writing,  by  the  terms  of  which  the  busi- 
ness was  to  be  managed  by  a  board  of  direct- 
ors; and  that  Harpold  was  never  denied  par- 
ticipation In  the  management  of  said  bufli- 
ness,  except  according  to  contract  and  by- 
laws of  said  company,  etc.  On  the  trial  a 
judgment  was  Instructed  for  defendants,  and 
Harpold  prosecutes  this  writ  of  error.  The 
lower  court  instructed  the  jury  to  return  a 
verdict  for  S.  K.  Moss  against  Clay  Harpold 
for  the  amount  of  the  two  notes  and  fore- 
closure of  the  Hens  on  the  lot  of  land  and  the 
206  shares  of  stock,  and  Judgment  was  ren- 
dered accordingly. 

Clay  Harpold  testified,  in  substance,  on  di- 
rect examination:  That  In  his  first  interview 
with  Moss,  it  was  agreed  and  understood  be- 
tween them  that  In  consideration  of  51  per 
cent.  Interest  In  the  patent  Moss  was  to  give 
plaintiff  $5,000  in  cash,  and  put  $20,000  into 
the  company's  treasury.  That  after  the  fore- 
going transaction  Moss  sold  plaintiff  .a  house 
nnd  lot  in  Cleburne,  the  price  to  go  as  a 
credit  on  the  $5,000  cash  Moss  was  to  pay. 
When  he  executed  the  deed  to  said  place  and 
retained  a  vendor's  lien,  and  "I  kicked  about 
It,  and  he  said  it  would  suit  his  convenience 
to  keep  bis  business  straight,  and  I  didn't 
know  any  better,  and  X  took  it  and  gave  a 
note  for  it.  He  was  to  give  me  credit  on  the 
$5,000,  and  therefore  the  note  was  out  of 
place.  He  said  the  note  had  to  go."  On 
cross-examination  he  testified,  as  shown  by 
the  following  questions  and  answers,  to  wit: 
"Q.  On  the  25th  day  of  November  how  Is  It 
that  you  did  not  require  Moss  to  pay  you 
the  balance  of  the  $6,000?  A.  X  have  to  re- 
fresh my  memory  on  that  question.  Q.  Why 
didn't  he  pay  it?  A.  He  didn't  intend  to  pay. 
He  told  me  that  he  didn't  Intend  to  pay  It 
Q.  He  told  yon  at  the  time  you  executed  this 


note  that  be  didn't  intend  to  pay  this  $5,000? 
A.  Yes,  sir.  Q.  Didn't  agree  to  give  you  a 
credit  for  the  $1,500  on  the  $6,000  at  that 
time?  A.  NOk  sir;  he  said  be  had  given 
,  Iiad  gone  badt  on  tliat,  and  didn't  In- 
tend to  give  me  anything.  Q.  Still  yon  sign- 
ed that  note?  A.  I  couldn't  help  it.  I  was 
made  to  do  it  Q.  How?  A.  I  was  in  the 
house  there,  and  had  nothing  but  the  pros- 
pect of  business  to  hold  me  up  and  $100  per 
month.  He  hadn't  even  given  me  the  $100 
then.  If  I  didn't  sign  It,  I  would  have  noth- 
ing to  go  on,  and  signed  it.  He  said  he 
would  take  the  note  out  of  my  receipts.  Q. 
At  the  time  you  executed  this  note  be  said 
he  would  take  it  out  of  your  receipts?  A. 
Yea,  sir;  In  the  Johnson  Grass  Company.  Q. 
Yon  agreed  when  you  signed  the  note?  A.  I 
agreed  to  nothing.  Q.  You  understood  it 
would  be  paid  out  of  your  profits  In  the 
Johnson  Grass  Company?  A.  I  couldn't 
help  myself.  Q.  Yon  understood  at  the  time 
yon  signed  the  note  that  it  would  be  paid 
out  of  your  share  of  the  profits  in  the  John- 
son Grass  Company?  A.  At  that  time  that 
is  all  I  expected  of  him."  Tlie  notes  were 
renewed  by  Harpold,  and  a  few  days  there- 
after he  executed  the  mortgage  on  205  shares 
of  stock. 

Moss'  testimony  as  to  his  agre^ng  to  pay 
the  $5,000  and  the  $20,000,  and  as  to  his 
agreeing  to  give  Harpold  a  credit  on  the 
$5,000,  was  in  direct  conflict  with  Harpold's 
evidence.  The  testimony  of  Poff  and  Corl^. 
who  were  present  at  the  time  Harpoid  says 
the  agreement  as  to  the  $5,000  and  $20,000 
was  made.  Is  in  direct  conflict  with  Harpold's 
testimony  on  these  points. 

In  order  to  authorize  the  court  to  instruct 
a  verdict  for  or  against  either  party  there 
must  be  no  evidence  In  favor  of  the  party 
against  whom  a  verdict  is  Instructed,  or  the 
probative  force  of  the  evidence  must  be  so 
weak  that  it  only  raises  a  surmise  or  suspi- 
cion of  the  existence  of  the  fact  sought  to  be 
established.  In  other  words,  the  evidence 
must  be  so  conclusively  one  way  that  the 
minds  of  ordinarily  intelligent  men  would  not 
differ  as  to  the  conclusion  to  be  reached. 
Joske  V.  Irvine,  91  Tex.  575,  44  S.  W.  1059. 
Can  it  be  said  that  this  is  such  a  case?  Or 
Is  the  evidence  such  that  the  court,  under  the 
law,  was  required  to  submit  It  to  the  jury  for 
their  determination?  Harpold  had  sworn 
positively  to  the  agreement  of  Moss  to  pay 
$5,000.  It  Is  true  Harpold  swears  that  at 
the  time  he  executed  the  notes  Moss  told 
him  he  did  not  intend  to  pay  It,  and  that  he 
expected  It  to  be  paid  out  of  the  receipts  de- 
rived from  his  patent.  It  is  also  true  that  he 
executed  the  notes  and  afterwards  renewed 
them,  and  then  gave  a  mortgage  on  his  205 
shares  of  stock  to  secure  the  notes.  It  Is 
also  true  that  Harpold  was  contradicted  by 
Moss,  Poff,  and  Corley,  but  all  these  were 
matters  or  circumstances  to  be  weighed  by 
the  jury  In  determining  what  credit  to  be 
given  the  testimony  of  Harpold.    We  think 
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the  evidence  on  this  branch  of  the  cose  was 
such  that  the  case  should  have  gone  to  the 
Jury  for  their  determination. 

On  the  other  branch  of  the  case  the  burden 
was  on  Harpold,  and  the  evidence  was  such 
that  the  court  did  not  err  In  Instructing  a 
verdict  for  Moss.  No  Injury  resulted  to  Har- 
pold from  the  court's  overruling  his  exception 
to  the  allegations  of  the  defendants'  answer 
in  reference  to  the  sale  of  Harpold's  shares 
of  stock  under  the  judgment  in  favor  of  B'. 
Q.  Rast,  as  said  issue  was  Ignored  In  the 
charge  to  the  jury,  and  treated  in  the  judg- 
ment as  a  nullity  by  the  court  in  foreclosing 
the  lien  claimed  by  Moss  on  the  stock. 

Xo  other  error  is  pointed  out,  and  the  judg- 
ment is  reversed,  and  cause  remanded. 

On  Behearlng. 

On  a  further  consideration  of  tills  case 
we  are  satisfied  we  erred  in  reversing  and  re- 
manding, but  that  it  should  have  been  affirm- 
ed. We  fully  appreciate  the  functions  dele- 
gated to  the  jury  by  our  law,  and  we  have  no 
inclination  to  Invade  the  jury's  province  in 
passing  upon  the  weight  of  evidence.  Our 
Supreme  Court  lias  marked  out  the  line  to 
follow  in  this  respect  See  Joske  v.  Irvine, 
m  Tex.  675,  44  g.  W.  1059.  Keeping  this  line 
In  view,  let  us  see  if  the  testimony  of  Har- 
pold, upon  which  his  case  rests.  Is  of  such 
probative  force  as  to  require  the  case  to  t>e 
submitted  to  the  jury.  At  the  time  Harpold 
had  the  agreement,  as  he  claims,  with  Moss, 
he  had  dpplled  for  a  patent  for  a  process 
to  exterminate  Johnson  grass,  but  no  patent 
had  been  issued.  The  process  for  exterminat- 
ing Johnson  grass  was  new  and  generally 
unknown  and  practically  untried.  The  under- 
taking of  its  development  was  an  untried 
venture,  and  it  had  no  market  value.  In  this 
condition  Harpold  was  advised  by  one  Poff 
to  get  Moss  to  take  an  interest  in  it,  and  up- 
on this  suggestion  Harpold  gave  to  Poft  $4,- 
000  in  stock  in  consideration  of  PoS's  intro- 
ducing Harpold  to  Moss,  which  Poff  did.  It 
was  at  this  meeting,  in  the  presence  of  Poff 
and  one  Corley,  that  Harpold  testified  that 
Moss  agreed,  in  consideration  of  a  controlling 
interest  in  the  process,  to  give  Harpold  $5,- 
000  in  cash,  put  $20,000  in  the  business  in  or- 
der to  develop  It,  and  pay  Harpold  for  his 
services  $100  per  month  until  the  profits  aris- 
ing from  Harpold's  interest  would  amount 
to  that  much.  Moss,  Poff,  and  Corley  all  deny 
that  any  such  agreement  was  made.  Harpold 
admits  buying  from  Moss  the  house  and  lot 
on  which  the  vendor's  Hen  was  reserved,  and 
for  which  the  $1,500  note  was  executed. 
"When  the  note  was  presented  for  his  signa- 
ture, he  says  he  kicked  about  It,  but  Moss 
snld  It  would  suit  his  convenience  to  keep 
his  business  straight,  and  he  did  not  know 
any  better,  and  that  Moss  was  to  give  him 
credit  on  the  $5,000,  and  therefore  the  $1,500 
note  was  out  of  place.  On  cross-examination 
he  testified  that  Moss  repudiated  the  agree- 
ment at  the  time  the  $1,500  note  was  given, 


and  that  he  expected  said  note  to  be  paid 
out  of  his  share  of  the  profits  in  the  Johnson 
Grass  Cbmpauy.  Harpold  admitted  that  soon 
after  moving  into  the  house  he  told  witness 
Hosack  that  he  had  bought  the  house  from 
Moss,  and  expected  to  pay  for  it  out  of  his 
earnings  from  the  Johnson  Grass  Company. 
After  the  organization  of  the  Johnson  Grass 
Company  Moss  loaned  Harpold  the  sums  of 
$460  and  $200,  for  which  Harpold  executed 
his  two  notes  respectively,  and  in  about  12 
months  these  notes  were  renewed.  Harpold 
executing  his  notes  for  $716,  which  included 
said  amounts,  principal,  and  interest  thereon. 
Afterwards  Ferguson  (Moss'  agent)  called  on 
Harpold  to  pay  the  $1,500  note.  Harpold  be- 
ing unable  to  comply  asked  for  further  time. 
Ferguson  demanded  further  security  and 
Harpold  gave  him  a  lien  on  bis  205  shares  of 
stock  In  the  Johnson  Grass  Company  to  se- 
cure the  $716,  and  as  additional  security  for 
the  $1,500  note.  On  October  8,  1900,  which 
was  after  Harpold  claims  the  agreement  with 
Moss  was  made,  the  Johnson  Grass  Company 
was  organized,  and  this  agreement  Is  nowhere 
mentioned  or  referred  to  in  the  articles  of 
incorporation.  Nor  is  it  mentioned  or  re- 
ferred to  in  any  written  agreement  between 
the  parties.  Nor  was  it  mentioned  or  refer- 
red to  by  any  witness,  except  Harpold,  until 
nearly  six  months  after  these  suits  were 
brought  in  September,  1906,  when  Harpold, 
by  amendment,  set  it  up.  Harpold  says  he 
never  called  on  Moss  for  the  $5,000  or  in  any 
way  mentioned  It  to  him,  except  at  the  time 
he  executed  the  $1,500  note,  wtilch  Moss  de- 
nies. Nor  does  he  claim  to  have  mentioned 
It  to  any  other  person,  except  Ferguson,  when 
the  security  was  given,  and  Ferguson  denies 
this. 

Is  the  testimony  of  Harpold,  under  the  cir- 
cumstances, of  sufficient  probative  force,  such 
as  required  the  trial  court  to  submit  the  is- 
sues to  the  jury?  We  think  not  Here  we 
have  the  unsupported  evidence  of  Harpold 
that  Moss  agreed  to  Invest  over  $25,000  In  an 
undertaking  which  had  never  been  tested,  and 
the  stock  of  which  was  not  known  to  be  of 
any  value,  whose  testimony  is  self-contradic- 
tory, and  which  is  flatly  contradicted  by  four 
or  five  witnesses,  whose  credibility  is  not 
shown  to  have  been  attacked,  who  executed  a 
note  payable  for  land  and  received  a  deed 
conditioned  upon  its  payment  giving  other 
notes,  renewing  the  same,  and  mortgaging 
property  to  secure  their  payment,  and  who 
remained  silent  for  nearly  six  years  and 
never  demanded  payment  of  same  after  his 
claim  had  been  repudiated  by  Moss  according 
to  his  (Harpold's)  own  statement.  It  is  true 
be  says  the  renewal  of  the  notes  was  done 
because  suit  was  threatened  and  he  was 
afraid  he  would  lose  his  place.  But  such  an 
excuse  is  frivolous.  Had  his  cause  been  just, 
no  reason  for  such  fear  could  have  existed, 
and  no  such  length  of  time  would  have  elaps- 
ed without  his  demanding  a  settlement  of 
Moss.    Under  these  facts  we  consider  the  evl- 
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deuce  In  favor  of  Harpold  bo  weak  as  not  to 
amount  to  any  evidence,  and  such  that  it  Is 
Inconceivable  that  any  other  verdict  than  the 
one  directed  by  the  court  could  have  been 
legally  rendered. 

On  the  other  branch  of  the  case,  the  par- 
ties having  accounted  for  the  receipts  and 
expenditures  of  the  association,  and  having 
shown  that  the  business  had  been  prudently 
and  fairly  managed,  and  Harpold  having 
failed  to  show  to  the  contrary,  a  verdict  was 
Justly  directed  by  the  court 

The  motion  for  rehearing  is  granted,  and 
the  Judgment  Is  affirmed. 


WEST  BROS.  V.  THOMPSON  ft  GREER. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  8,  1908.) 

1.  Bbokkbs  —  Reai.  Estate  —  Commissions — 
RioHT  to. 

A  real  estate  broker  is  entitled  to  a  com- 
mission for  effecting  a  sale,  where  he  is  the 
efficient  cause  of  the  sale  by  bringing  the  par^ 
ties  together  for  negotiation,  though  the  sale 
is  afterwards  concluaed  by  the  owner  himself. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  H  65-74^  85-89.] 

2.  AppkaI/— Review— FmDiB08—OoRci,UBiv«. 

NE88. 

A  finding  of  the  court  upon  conflicting  evi- 
dence is  conclusive  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Ditr. 
vol.  3,  Appeal  and  Error,  {§  398a-S989.] 

3.  Same— Motion  fob  New  Tbiai/— Necessitt 
Fca. 

No  motion  for  a  new  trial  for  the  insuffi- 
ciency of  evidence  to  sustain  a  judgment  is 
necessary  to  enable  the  court  on  appeal  from  a 
judgment  in  a  case  tried  without  a  jury  to  re- 
view the  case  upon  the  facts. 

[Ed.  Note.— For  cases  m  point  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  if  1727-1735.] 

Appeal  from  Tom  Green  County  Court; 
Milton  Mays,  Judge. 

Action  by  Thompson  &  Greer  against  West 
Bros.,  for  a  real  estate  brokerage  commission. 
From  a  judgment  for  plalntifTs,  defendants  ap- 
peal.   Affirmed. 

Taylor  ft  Frlnk  and  Jos.  Spence,  Jr.,  for 
appellants.    W.  A.  Anderson,  for  appellees. 


RICE,  J.  This  ts  a  suit  brought  by  the 
appellees,  plaintiffs  in  the  court  l>elow,  against 
appellants,  defendants  In  the  court  below,  to 
recover  the  sum  of  $250  as  commissions  claim- 
ed to  be  due  them  as  land  agents  In  procur- 
ing a  purchaser  for  a  house  and  lot  situated 
in  the  city  of  San  Angelo.  Plaintiffs  alleged 
that  on  the  16th  of  September,  1906,  they 
were  engaged  in  the  real  estate  business,  and 
that  the  defendants,  West  Bros.,  were  the 
owners  of  certain  lots  in  the  town  of  San 
Angelo,  and  that  on  or  about  said  time  de- 
fendants authorized,  contracted,  and  agreed 
with  plaintiffs  that  if  plaintiffs  would  sell 
said  property  for  defendants,  or  procure  a 
buyer  for  same,  they  would  pay  plaintiffs 


the  usual  commission  of  6  per  cent  of  the 
selling  price  of  said  property;  that  in  pur- 
suance of  such  agreement  and  ccntract  plain- 
tiffs did,  about  the  16th  of  September,  1006. 
enter  into  negotiations  with  one  W.  R.  Moore, 
with  a  view  of  selling  him  said  propertyr 
which  sale  was  afterwards  consummated  by 
the  defendants  selling  said  Moore  said  prop- 
erty on  or  abont  the  28th  of  October,  10Q6. 
Plaintiffs  alleged  that  they  procured  said 
purchaser  for  defendants,  and  that  upon  com- 
pletion of  the  sale  by  defendants  they  be- 
came Justly  Indebted  to  plaintiffs  for  6  per 
cent  commission  on  the  selling  price  of  said 
property,  to  wit  $5,000.  I>efendants  answer- 
ed by  general  demurrer,  general  denial,  and 
specially  that  in  the  month  of  August  or 
early  part  of  September,  1906,  tbey  did  agree 
with  plaintiff  that  if  th^  would  sell  tbe 
property  for  the  sum  of  |5,000  cash,  and 
would  consummate  the  sale  within  the  next 
three  or  four  days,  they,  the  defendants, 
would  allow  and  pay  the  plaintiffs  the  6  per 
cent  commission  thereon;  that  their  par- 
pose  in  thus  offering  to  employ  plaintiffs  to 
negotiate  a  sale  was  for  the  express  purpose 
of  procuring  $4,750  in  cash,  which  they  need- 
ed to  pay  off  certain  debts  then  owing  by 
them ;  that  at  the  time  of  said  negotiations 
they  expressly  desired  the  sale  to  be  made  at 
once  and  for  cash,  to  enable  them  to  pay  off 
certain  notes  which  they  owed,  but  plaintlflSs 
failed  to  consummate  a  sale  for  cash  within 
the  time  specified,  or  within  a  reasonable 
time  thereafter;  that  the  proposed  purdias- 
er  (Moore)  at  the  time  of  said  negotiations 
declined  to  purchase  said  property  at  any 
price ;  that  ttie  plaintiffs  never  consummated 
any  sale  of  defendants'  property,  nor  were 
they  Instrnmoital  in  the  sale  of  the  prop«'- 
ty,  nor  had  they  any  authority,  after  the 
failure  of  the  first  negotiations,  to  negotiate 
any  otiier  or  further  sale  of  defendants' 
property;  that  the  only  agency  or  authority 
that  plaintiffs  ever  had  to  sell  defendants' 
property  was  the  specific  and  special  author- 
ity to  sell  tbe  property  at  once  and  for  cash 
within  a  reasonable  time,  which  contract  th^ 
failed  to  comply  with.  This  answer  was 
sworn  to.  Trial  before  the  court  without  a 
jury  resulted  in  a  judgment  In  favor  of  the 
plaintiffs  for  $250,  from  which  judgment  this 
appeal  is  prosecuted. 

By  appellants'  first  assignment  of  error  it 
is  claimed  that  the  court  erred  in  rendering 
judgment  in  favor  of  appellees  on  the  facts 
proven,  because  the  testimony,  taken  togeth- 
er, shows  that  plalntltFs  did  not  negotiate  a 
sale  of  defendants'  property,  and  were  not 
Instrumental  In  negotiating  or  consummating 
a  sale,  but  that  defendants  negotiated  a  sale 
of  their  own  land  without  tbe  aid  of  plain- 
tiffs In  any  manner.  It  appears  from  the 
evidence  in  this  case  that  the  appellees  were 
instrumental  ht  bringing  about  the  sale. 
They  brought  the  parties  together,  and  had 
negotiations  with  tbe  purchaser  concerning 
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the  sale.  It  is  true  that,  rabaeguent  to  thla 
time,  the  defendants  made  the  sale  to  the 
piopoaed  purchaser  themselves  wlthont  plain- 
tiffs' knowledge,  and  plaintiffs  did  not  par- 
ticipate In  the  sale  as  actually  made.  But  we 
think  It  Is  the  settled  law  that  an  agent  Is 
entitled  to  his  commissions  If  he  is  the  effi- 
cient cause  of  the  sale,  and  where  he  brings 
the  parties  together  for  the  purpose  of  nego- 
tiating a  sale,  he  Is  entitled  to  his  commls- 
Blons,  notwithstanding  the  fact  the  sale  Is 
afterwards  concluded  by  the  principal  him- 
self. Graves  et  al.  ▼.  Balnea  et  al.,  78  Tex. 
92,  14  S.  W.  256;  Bailee  v.  McMurray,  113 
Mo.  App.  263,  88  S.  W.  157.  and  authorities 
there  cited.  We  therefore  overrule  said  as- 
signment 

By  their  second  assignment  of  error  ap- 
pellants contend  that  the  court  erred  In  ren- 
dering Judgment  In  favor  of  plaintiffs  under 
the  facts  proven,  because  the  testimony  shows 
that.  If  plaintiffs  at  any  time  contracted 
with  defendants  for  the  sale  of  the  proper- 
ty, said  contract  was  a  special  one,  by  which 
plaintiffs  were  authorized  to  sell  this  land 
for  cash  and  within  a  limited  time,  or  with- 
in a  reasonable  time,  and  that  plaintiffs  did 
not.  In  pursuance,  of  said  contract,  negotiate 
any  sale  of  defentants'  land  for  cash  with- 
in such  limited  time  or  within  a  reasonable 
time  thereafter,  and  did  not  comply  with 
the  contract  as  pleade4  or  proven.  We  think 
as  to  tills  assignment  Viat  it  is  sufficient  to 
say  that  while  there  Is^a  conflict  In  the  evi- 
dence as  to  what  the  terms  of  the  proposed 
sale  may  have  been,  yet  the  court  found  In 
favor  of  plaintiffs'  contention  on  the  facts, 
and  as  there  is  evidence  amply  sufficient  to 
sustain  It  we  are  not  willing  to  disturb  the 
finding  of  the  trial  court  In  this  regard,  and 
therefore  overrule  this  assignment 

By  their  third  assignment  appellants  as- 
sert the  Insufficiency  of  the  evidence  to  sus- 
tain the  judgment  of  the  court  below;  but 
appellees  contend  that  appellants  are  not  en- 
titled to  have  said  assignment  considered  by 
this  court,  because  no  motion  for  new  trial 
waa  made  in  the  court  below  by  appellants 
calling  the  trial  court's  attention  to  that 
fact,  or  asking  for  a  new  trial,  based  upon 
the  insufficiency  of  the  evidence,  citing  In 
support  of  said  contention  Foster  v.  Smith, 
1  Tex.  70 ;  Wetz  v.  Wetz,  27  Tex.  Civ.  App. 
597,  66  S.  W.  869,  and  Black  v.  Black  (Tex. 
Civ.  App.)  67  8.  W.  929.  This  case  was  tried 
by  the  court  without  a  Jury,  and  since  the 
decision  of  the  cases  above  cited  the  Supreme 
Court  In  the  case  of  Oreer  et  al.  v.  Feather- 
stone,  95  Tex.  654.  69  S.  W.  69.  held  that 
where  the  trial  was  by  the  court  without 
a  jury,  the  appellate  court  bad  the  right  to 
review  the  case  upon  the  facts. 

After  a  full  consideration  of  the  record, 
we  are  Inclined  to  believe  that  there  Is  am- 
ple evidence  to  support  the  Judgment,  and 
therefore  affirm  the  same. 

Affirmed. 


EDOAB  et  al.  v.  McDONALD  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Jan.  4,  190&> 

1.  Appbai/— Revikw— Imkatebiai.  Questions. 

Where  pending  an  appeal  from  a  judgment 
diamissinsr  a  suit  to  restrain  proBecntions  for 
rioiationg  of  the  local  option  law  on  the  ground 
of  the  invalidity  of  the  election  adopting  the 
law  until  final  decision  of  a  pending  contest  of 
that  election,  the  suit  contesting  the  election  was 
finally  decided  in  favor  of  the  validity  of  the  elec- 
tion, the  judgment  of  dismissal  will  not  be  dig- 
tnibed,  thou^  the  petition  on  its  face  showed  a 
cause  of  action,  and  the  court  erred  in  its  ded* 

Bi(»L 

[Kd.  Note.— For  cases  In  point,  see  Ont  Dig. 
vol.  3,  Appeal  and  Error,  ft  3122,  3331-3341.} 

2.  HSVIDENCE  —  JUDIOIAI.      NOTIOE  —  JUDICIAI. 
PSOCEEDINQS— ReCOBDS. 

The  (3ourt  of  Civil  Appeals  will  take  Judi- 
cial cognisance  of  its  own  records  and  Judg- 
ments. 

JEd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
.  20,  Evidence,  §{  62-65.] 

3.  CoNSTiTnnoNAi.  Law  —  DcK  Pbocbss  or 
Law— Local  Option  Law — Prohibition. 

The  absolute  prohibition  of  the  sale  of  in- 
toxicating liquors  within  any  prescribed  terri- 
tory of  the  state  is  a  lawful  exercise  of  the 
police  power  of  the  state,  and  does  not  deprive 
a  liquor  dealer  owning  a  stock  of  liquor  and 
conducting  a  business  within  the  prohibited  ter- 
ritory of  his  property  or  rights  without  due 
course  of  law  m  violation  of  the  state  and  fed- 
eral Constitutions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  10,  Constitutional  Law,  §  841.] 

Appeal  from  District  Court,  Henderson 
CSoonty;    B.  H.  Gardner,  Judge. 

Action  by  W.  B.  Edgar  and  others  against 
J.  S.  McDonald  and  others.  From  a  decree 
of  dismissal  entered  on  sustaining  a  general 
demurrer  to  the  petition,  plaintiffs  appeal. 
Affirmed. 

W.  W.  Ballew,  for  appellants. 

TALBOT,  J.  This  suit  was  Instituted  Oc- 
tober 25,  1006,  by  appellants  to  restrain  the 
appellees,  by  injunction,  from  instituting 
nud  prosecuting  against  them  criminal  prose- 
cutions for  violations  of  the  local  option  law 
In  Justice  precinct  No.  1,  of  Henderson  coun- 
t}',  Tex.  The  petition  alleges,  in  substance^ 
that  appellants  were  regularly  licensed  liq- 
uor dealers,  owning  valuable  stocks  of  liq- 
uors, wines,  etc.,  and  conducting  their  busi- 
netss  according  to  law  in  said  precinct  No. 
1  of  Henderson  county ;  that  an  election  was 
held  in  said  precinct  on  September  1,  1906, 
to  determine  whether  or  not  the  sale  of  In- 
toxlcntlng  liquors  should  be  prohibited  In 
said  Justice  precinct,  and  that  said  election, 
upon  the  face  of  the  returns,  showed  a  ma- 
jority of  17  votes  in  favor  of  prohibition, 
but  that  this  result  was  brought  about  by 
Irregularities  and  wrongful  acts  committed 
by  the  judges  of  said  election  In  denying 
legal  voters  the  privilege  of  voting  and  In 
permitting  illegal  voters  to  vote,  eta;  that 
if  said  election  had  been  fairly  and  legally 
conducted  and  the  Illegal  votes  excluded,  it 
would  have  resulted  in  a  majority  against 
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prohibition.  It  was  also  alleged  that  said 
election  was  void  because  J.  T.  Veea,  the 
presiding  Judge  at  voting  precinct  No.  2, 
was  disqualified  to  act  for  the  reason  that 
he  held  an  office  of  trust,  to  wit,  the  office 
of  chairman  of  the  executive  committee  of 
the  Democratic  Party  in  Henderson  coun- 
ty, Tex.,  and  because  said  Deen  as  presiding 
judge  of  said  election  did  not  write  his 
name  or  signature  upon  any  of  the  ballots 
that  were  cast  at  said  voting  precinct  No.  2, 
there  being  476  votes  cast  at  said  box;  that 
the  result  of  the  said  election  was  duly  and 
legally  declared  by  the  commissioners'  court 
of  Henderson  county  in  favor  of  prohibition 
by  a  majority  of  17  votes,  and  due  publication 
made  thereof  as  required  by  law ;  that  appel- 
lees as  .officers  of  said  county  are  threatening 
to  file  complaints  against  each  and  all  of  the 
appellants  for  alleged  violations  of  said  local 
option  law,  and  to  arrest  them,  unless  they 
dosed  up  their  places  of  business  and  refrain- 
ed from  engaging  therein ;  that  If  said  law  Is 
enforced  It  will  deprive  appellants  of  their  lib- 
erty of  buying  and  selling  Intoxicating  liquors, 
and  of  their  property  rights,  etc.,  to  their 
Irreparable  loss  and  damage.  It  was  fur- 
ther alleged  that  on  account  of  the  forego- 
ing facts  appellants  had  on  the  20th  day  of 
September,  1906,  filed  in  the  district  court 
of  Henderson  county,  Tex.,  a  contest  of  said 
local  option  election,  making  J.  A.  Mobley 
as  county  attorney  of  Henderson  county  the 
defendant  therein.  Appellants  farther  al- 
leged, In  effect,  that  the  local  option  law, 
attempted  to  be  adopted,  was  void  for  the 
reason  that  It  absolutely  prohibited  the  sale 
of  their  property,  worked  a  confiscation  of 
It  without  compensation,  and  without  due 
process  of  law,  in  direct  violation  of  sec- 
tions 3,  15,  16,  17,  and  19  of  the  Bill  of 
Rights  of  this  state.  The  prayer  of  the  peti- 
tion Is  that  appellees  be  enjoined  from  filing 
any  complaints  or  informations,  or  procur- 
ing any  indictments  against  any  of  the 
appellants,  until  the  contest  of  said  election 
Is  finally  determined,  or  in  any  manner  in- 
stituting or  prosecuting  any  criminal  pro- 
ceedings against  them  for  alleged  violations 
of  the  local  option  law  of  precinct  No.  1  of 
Henderson  county.  The  writ  of  injunction 
as  prayed  for  was  granted;  but  when  the 
case  was  called  for  trial  the  court  sustain- 
ed a  general  demurrer  and  certain  special 
exceptions  urged  to  the  petition,  and  appel- 
lants declining  to  amend,  the  injunction  was 
dissolved,  and  the  suit  dismissed.  From 
this  action  of  the  court  appellants  have  ap- 
pealed, and  under  the  single  assignment  of 
error  presented,  which  Is  to  the  effect  that 
the  trial  court  erred  In  sustaining  appellees' 
general  demurrer,  and  In  dissolving  the  In- 
junction and  dismissing  the  cause,  urge  sev- 
eral propositions,  the  substance  of  which 
may  be  stated  as  follows:  (1)  A  court  of 
equity  will  enjoin  the  attempt  to  enforce  a 
law  making  certain  acts  a  criminal  offense, 
and  imposing  a  punishment,  when  such  law 


Is  invalid,  and  Its  enforcement  will  Injone  or 
destroy  the  plalntitTs  property  rights,  or  op- 
erates upon  his  business,  and  thereby  causes 
him  material  and  Irreparable  loss;  (2)  that 
when  a  suit  is  already  pending  to  test  the 
validity  of  the  law  in  such  a  case,  a  court 
of  equity.  In  order  to  protect  Its  prior  ju- 
risdiction, may  comp^  the  abandonment  of 
a  criminal  prosecution  for  a  violation  of  sudi 
law  imtil  a  final  determination  of  the  naat- 
ter  in  the  civil  court;  (3)  that  If  the  election 
in  question  here  was  valid,  the  law  would 
as  to  appellants  be  unconstitutional  and 
void,  because  It  deprives  them  of  their  prop- 
erty and  property  rights  without  compensa- 
tion, and  without  due  process  of  law,  Im- 
pairs the  obligation  of  contracts,  and  Is  In 
direct  violation  of  sections  Ifi,  16,  17,  and  19 
of  article  1  of  the  state  Gonstltntion,  and 
the  fifth  and  fourteenth  amendm«its  to  the 
Gonstltntion  of  the  United  States. 

In  view  of  the  present  attitude  of  the  case, 
we  do  not  find  it  necessary  to  determine 
whether  or  not  the  facts  alleged  in  appel- 
lants' petltl<m  were  sufficient  -  to  authorize 
a  court  of  equity  to  interfere  «tnd  enjoin  tbe 
threatened  criminal  proeecntiiina  alleged,  and 
shall  not  therefore  enter  ujwn  a  discussion 
of  that  question,  or  of  tKe  correctness  of 
appellants'  first  and  secoid  propositions  as 
applicable  to  any  state  of  facts,.  If  it  shonld 
be  conceded,  however,  |hat  appellants'  pnti- 
tlon  upon  its  face  sbo'^ed  a  canse  of  action, 
and  that  the  court  erred  in  sustaining  ap- 
pellees' general  denrarrer  at  the  time  his 
ruling  was  made,  stfll  we  think,  in  view  of 
the  subsequent  trial  of  the  suit  contesting 
the  local  option  election,  and  the  result 
thereof,  this  case  should  not  be  reversed. 
The  Injunction  sued  out  In  this  suit  bad  for 
its  object  the  staying  of  all  criminal  prose- 
cutions against  appellants  for  a  violation  of 
the  local  option  law  In  precinct  No.  1  of 
Henderson  county  until  the  validity  of  the 
election  by  which  such  law  was  put  In  force 
and  operation  was  determined  by  the  con- 
test filed,  and  was  merely  ancillary  there- 
to. The  suit  contesting  the  election  was,  aft- 
er the  dissolution  of  the  Injunction  in  this 
case  and  its  dismissal,  tried  in  the  district 
court  of  Henderson  county  upon  an  agreed, 
statement  of  facts,  and  resulted  in  a  Judg- 
ment sustaining  the  election  and  declaring 
it  legal  and  valid.  An  appeal  was  taken 
from  that  judgment  by  the  contestants  (who 
are  the  appellants  here),  and  the  same  was 
by  this  court,  after  certlfS^lng  the  questions 
involved  to  the  Supreme  Court  for  decision. 
In  all  things  affirmed  on  the  2d  day  of  No- 
vember, 1907.  See  Walker  v.  Mobley,  105 
S.  W.  61,  19  Tex.  Ct  Bep.  751.  In  the 
agreed  statement  of  facts  upon  which  the 
contest  was  tried  and  determined  It  was 
admitted  that  the  election  resulted  in  favor 
of  prohibition  by  a  majority  of  17  votes,  and 
no  contention  was  made  that  any  of  the 
votes  polled  were  Illegal,  or  that  any  legal 
votes    against    prohibition    were    excluded. 
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The  Talidlty  of  the  election  was  attacked  up- 
on the  grounds:  (1)  That  J.  T.  Deen,  one 
of  the  Judges,  held  an  office  of  trust,  name- 
ly, the  office  of  chairman  of  the  executive 
committee  of  the  Democratic  Party,  and 
under  the  provision  of  what  is  known  as 
tbe  Terrell  election  law  was  disqualified  to 
serve;  (2)  that  said  Deen  as  the  presiding 
Judge  of  said  election  did  not  write  bis  name 
or  signature  on  the  ballots  cast  at  said  elec- 
tion, and  therefore  said  ballots  were  illegal, 
and  should  not  liave  been  counted.  Both 
of  these  contentions  were  decided  against 
appellants,  the  election  upheld,  and  its  va- 
lidity established  by  the  final  adjudications 
of  the  courts  of  last  resort  These  are  all 
matters  appearing  by  the  records  and  Judg- 
ments of  this  court,  and  of  which  we  take 
judicial  cognizance,  and  leave  notliing  to  be 
litigated  and  determined  in  this  suit  that 
would  authorize  the  relief  sought.  This  be- 
ing tme,  the  Judgm«it  of  tbe  lower  court 
should  be  affirmed,  and  the  litigation  ended. 

Touching  the  proposition  that,  if  the  elec- 
tion was  valid,  the  local  option  law  would 
be  violative  of  the  provisions  of  the  Conati- 
tntlon  of  this  state  and  of  the  fifth  and 
fourteenth  amendments  to  the  Constitution 
of  the  United  States  and  therefore  void,  it 
Is  sufficient  to  say  that  tbe  absolute  pro- 
hibition of  the  sale  or  manufacture  of  intox- 
icating liquors  within  any  prescribed  terri- 
tory of  this  state  is  clearly  tbe  lawful  ex- 
ercise of  its  police  powers,  and  does  not, 
within  the  contemplation  of  the  provisions 
of  either  of  the  Constitutions  referred  to, 
deprive  appellants  of  their  property  or  prop- 
erty rights  without  due  course  of  law.  So 
clear  and  firmly  established  la  this  view  of 
the  matter  we  deem  the  citation  of  author- 
ities unnecessary. 

Tbe  judgment  of  ttie  court  below  is  aflirmed. 


LITTLER  et  al.  v.  DIELMANN.* 

<Court  of  Civil  Appeals  of  Texas.    Jan.  8,  1008. 
Rehearing  Denied  Jan.  29,  1808.) 

1.  WlLL»-00NblTIONS— Mabbiaoe. 

Where  a  will  gave  testator's  property  to 
his  wife,  a  provision  that  so  much  of  the  prop- 
erty as  should  not  have  been  consumed  by  her 
should  in  case  of  ber  marriage  vest  in  his  <Ail- 
ren  was  valid. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  4».  Wills,  a  1533-1534.] 

2.  Samk. 

Where  a  husband's  will  gave  his  property 
to  the  wife  absolutely,  with  the  provision  that 
in  ca$e  of  her  marriage  such  part  of  the  estate 
as  had  not  been  consumed  by  her  sliould  vest  in 
the  husband's  children,  and  with  intent  to  de- 
feat the  wili  she  conveyed  the  property  to  a  man 
who  reconvened  it  to  her,  and  then  married  her, 
on  the  marriage  the  property  vested  in  the  chil- 
dren. 

8.  Courts— Stakb  Decisis. 

A  holding  by  the  Supreme  Court  was  not 
within  the  principle  of  stare  decisis,  where  the 

•Writ  of  error  denied  by  Supreme  Court 
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holding  was  not  necessary  to  a  decision  of  tbe 
case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  S  33.5.] 

4.  Witnesses— IiEADiNO  Questions. 

Where  a  witness  appears  to  be  unwilling 
to  testify,  on  bis  direct  examination  tbe  court 
may  properly  allow  counsel  for  tbe  party  call- 
ing him  to  ask  him  leading  questions. 

[Ed.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  &i8.] 

5.  Evidence  — Admissions-' Testimony    on 
FoBMEB  Trial. 

Testimony  of  a  party  on  a  former  trial  is 
admissible  as  an  admission. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  739.] 

6.  Husband   and   Wife  —  Separate   Estate 
or  Wife. 

Where  it  did  not  appear  that  a  morti;agc 
given  by  a  married  woman  and  her  husbaud  on 
her  land  was  to  secure  a  debt  incurred  for  the 
benefit  of  ber  separate  estate,  a  judgment  in 
favor  of  the  surety  in  the  mortgage  over  against 
the  wife  was  erroneous. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  L.  Oamp,  Judge. 

Partition  by  John  C.  Dielmaim  against 
Amalie  littler  and  others.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendants  appeal. 
Modified  and  affirmed. 

Shook  ft  Yandwhoeven,  for  appellants.  R. 
J.  Boyle,  J.  R.  Davis,  and  W.  F.  Ezell,  for 
appellee. 


FLY,  J.  This  suit  was  Instituted  by  John 
G.  Dielmann  against  Amalie  Littler,  Geo.  F. 
Littler,  Henry  C.  Pauly,  Edmund  B.  Pauly, 
Irma  A.  Patily,  and  D.  &  A.  Oppenbelmer,  for 
the  purpose  of  procuring  the  partition  of  a 
certain  lot  or  parcel  of  land  on  East  Com- 
merce street,  which  he  alleged  was  In  the 
Joint  ownership  and  possession  of  himself  and 
Henry  C.  Pauly  until  the  death  of  the  latter, 
which  occurred  on  January  28,  1802.  It  was 
alleged  that  there  survived  said  Henry  C. 
Pauly,  his  wife,  Amalie  Pauly,  who  had  be- 
come Amalie  Littler  by  Intermarriage  with 
George  F.  Littler,  and  three  children,  Henry 
C,  Edmund  B.,  and  Irma  A.  Pauly,  and  that 
he  had  left  a  will  in  which  be  bequeathed  his 
entire  estate  to  bis  wife,  absolutely  and  in 
fee  simple,  with  the  provision  that  in  case  of 
her  remarriage  all  such  part  of  tbe  estate  as 
bad  not  been  consumed  by  his  wife  or  remain- 
ed in  her  hands  should  pass  to  and  vest  in 
all  tbe  children,  share  and  share  alike ;  that 
tbe  will  was  probated ;  and  that  on  May  8, 
1903,  Amalie  Pauly  conveyed  the  one-half  in- 
terest held  by  her  in  the  property  to  Geo.  F. 
Littler,  who  on  May  9,  1903,  reconveyed  the 
property  to  Amalie  Pauly,  and  on  May  10, 
1903,  married  her.  It  was  further  alleged 
that  the  children  of  Henry  C.  Pauly  were 
claiming  an  interest  in  the  land  under  the 
terms  of  their  father's  will,  contending  that 
tbe  conveyances  between  Littler  and  Amalie 
Pauly  were  void;  that  the  Uttlers  had  giv- 
en a  deed  of  trust  to  D.  &  A.  Oppenbelmer 
on    an    undivided    one-half    Interest    in   the 
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property  on  September  1,  1906,  to  Becure  a 
loan  of  $8,000.  There  was  a  prayer  for  a  re- 
ceiyer,  for  adjustment  of  the  equities  among 
the  parties,  that  the  property  be  sold,  and 
a  proi)er  distribution  of  the  proceeds  be  made. 
Henry  C,  Edmund  B.,  and  Irma  A.  Faaly 
answered,  the  latter  by  her  guardian,  al- 
leging that  the  deeds  by  and  between  Littler 
and  his  Intended  wife  were  executed  for  the 
purpose  of  defeating  the  terms  of  their  fa- 
ther's will,  and  for  the  purpose  of  defrauding 
the  children  out  of  their  interest  In  the  prop- 
erty, and  that  they  were  entitled  to  their 
interest  in  the  property.  They  also  alleged  a 
conversion  of  the  rents  by  their  mother,  and 
prayed  for  an  accounting,  for  a  Judgment  for 
their  share  of  the  rents,  for  a  cancellation  of 
the  deeds,  and  for  one-fourth  of  the  property. 
Littler  and  wife  answer^  setting  up  the 
will  and  the  right  of  Amalle  Pauly  to  sell 
the  land  to  Littler,  and  that  bis  reconveyance 
to  her  vested  the  title  in  her  to  one-half  the 
property.  D.  &  A.  Oppenhelmer  answered 
that  they  had  a  deed  of  trust  on  one-half  the 
property  executed  to  them  by  Littler  and  his 
wife  and  Henry  C.  Pauly,  and  aslted  that 
their  lien  be  fixed  thereon,  and  If  a  sale  of 
the  laud  was  decreed  that  the  indebtedness 
of  the  Littlers  to  them  be  paid  off  In  full. 
At  the  request  of  the  Faulys  the  court  pre- 
sented the  case  on  special  issues,  which,  to- 
gether with  the  answers  of  the  Jury,  are  as 
follows: 

"(1)  Did  Amalle  Pauly,  now  defendant 
Amalie  Littler,  intend  to  part  with  the  title 
to  the  property  in  controversy  when  she  ex- 
ecuted the  deed  of  May  8,  1903,  to  Geo.  F. 
Littler?    Answer,  'Yes'  or  'No.'    Answer:  No. 

"(2)  Was  it  understood  and  agreed  be- 
tween Geo.  F.  Littler  and  Amalie  Pauly  at 
and  before  the  execution  of  the  deed  of  May 
8,  1903,  from  Amalle  Pauly  to  Geo.  F.  Lit- 
tler that  he  should  reconvey  said  property 
to  Amalie  Pauly  prior  to  their  marriage?  An- 
swer this  question  *Tes'  or  'No.'  Answer: 
Tea. 

"(3)  Were  the  conveyances  of  May  8,  1903, 
from  Amalle  Pauly  to  Geo.  F.  Littler,  and 
May  9,  1903,  from  Geo.  F.  Littler  to  Amalie 
Pauly,  made  with  the  purpose  and  intent  on 
the  part  of  Geo.  F.  Littler  and  Amalle  Pauly 
of  fraudulently  defeating  the  rights  of  de- 
fendants Irma  Pauly,  Henry  C.  Pauly,  and 
Edmund  Pauly  in  and  to  the  property  in  con- 
troversy, under  the  will  of  Henry  Pauly,  de- 
ceased? Answer  this  question  'Yes'  or  'No.' 
Answer:   Yes. 

"(4)  What  was  the  reasonable  rental  value 
of  the  downstairs  and  basement  of  the  build- 
ing, warehouse,  stable,  and  yard,  of  the  prop- 
erty In  controversy  from  May  10,  1903,  to 
May  10,  1906?    Answer:   $70  per  month. 

"(5)  Wliat  was  the  reasonable  rental  value 
of  the  upstairs  of  the  store  building  situated 
on  the  property  In  controversy,  from  May  10, 
1003,  to  May  10,  1906?  Answer:  $45  per 
month. 


"(6)  At  the  time  of  the  marriage  of  Mrs, 
Amalie  Pauly  to  Geo.  F.  Littler  did  Mrs. 
Pauly  have  the  property  in  this  controversy 
'on  hand  and  undisposed  of?  Answer  this 
question  'Yes'  or  'No.'    Answer:  Yes." 

Upon  the  answers  the  court  adjudge  one- 
half  the  property  to  John  C.  Dielmann,  one- 
fourth  to  Amalie  Littler,  and  one-twelfth 
each  to  Henry  C,  Edmund  B.,  and  Irma  A. 
Pauly,  subjecting  the  interest  of  Amalie  Lit- 
tler and  Henry  C.  Pauly  to  the  deed  of  trust 
of  D.  &  A.  Oppenheimer,  finding  the  property 
Incapable  of  partition,  and  ordering  a  sale 
by  Geo.  B.  Taliaferro,  who  was.  appointed  re- 
ceiver. Appeals  from  the  Judgment  have 
been  perfected  by  Amalle  Littler  and  D.  &  A. 
Oppenheimer. 

Henry  Pauly  died  on  January  28,  1902^ 
leaving  surviving  him  bis  wife,  Amalie,  and 
three  children,  Henry  C,  Edmund  B.,  and 
Irma  A.  Pauly.  In  bis  will,  which  was  duly 
probated,  were  the  following  provisions:  "I 
do  hereby  give,  will  and  bequeath  nnto  my  be- 
loved wife,  Amalie  Pauly,  all  the  estate  that 
I  shall  leave  or  die  possessed  of.  Including 
real,  personal  and  mixed  property,  leaving 
the  same  to  her  absolutely  and  In  fee  simple ; 
provided,  however,  that  if  my  said  wife 
should  remarry,  then  immediately  upon  her 
remarriage  all  such  part  of  my  estate  as  may 
not  have  been  consumed  by  my  wife,  or  re- 
main In  her  hands,  shall  pass  to  and  vest  In 
all  of  my  dilldren,  share  and  share  alike,  ab- 
solutely and  In  fee  simple.  This  provision 
shall  in  no  manner  prevent  my  wife  from  sell- 
ing and  disposing  of,  or  using  my  estate  as 
she  sees  fit,  so  long  as  she  remains  unmar- 
ried." Amalle  Pauly  was  appointed  inde- 
pendent executrix  of  the  will,  and  duly  qual- 
ified in  that  capacity,  and  on  May  8,  1903, 
she  executed,  acknowledged,  and  delivered  to 
Geo.  F.  Littler  a  deed  of  conveyance  to  said 
premises,  wherry  she  conveyed  for  the  con- 
sideration of  91  paid  by  blm  a  number  of  lots 
or  parcels  of  land,  among  the  number  being 
the  property  in  controversy.  On  the  follow- 
ing day  (May  9,  1903)  the  same  property  for 
a  consideration  of  $1  was  conveyed  by  George 
F.  Littler  to  Amalie  Pauly  by  a  deed  which 
was  duly  acknowledged,  delivered,  and  re- 
corded. Amalle  Littler  admitted  that  her 
conveyance  of  the  property  to  Littler  was 
made  with  the  agreement  that  he  should  re- 
convey  to  her,  and  that  the  conveyances  were 
made  for  the  purpose  of  preventing  that  part 
of  the  will  in  connection  with  her  remarriage 
from  "taking  effect  so  far  as  the  children 
were  concerned."  She  was  asked  If  the  con- 
veyances were  not  made  "to  prevent  them 
from  taking  under  the  will"  and  answered. 
"Yes,  sir."  George  F.  Littler  swore  that  he 
and  Amalie  Pauly  Intended  to  marry;  that 
they  read  the  will,  and  before  they  married 
went  to  a  lawyer  to  consult  as  to  the  proper 
procedure  for  them  to  take  to  vest  the  title- 
of  the  property  In  Amelia  Pauly,  and  that, 
under  advice  of  the  lawyer,  the  two  deeds- 
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were  executed ;  that  the  deeds  were  executed 
for  the  purpose  of  preventing  the  children 
from  getting  the  property ;  and  that  was  the 
sole  purpose  of  the  transaction.  They  mar- 
ried the  next  day  after  the  execution  of  the 
deed  by  Littler  to  Amalle  Pauly. 

We  do  not  question  the  correctness  of  the 
proposition  that  the  will  of  Henry  Pauly 
placed  the  title  to  all  his  property  In  his 
wife,  Amalle  Pauly,  and  that  she  had  the 
absolute  power  and  authority  to  sell,  dispose 
of,  or  use  it  as  she  saw  fit,  so  long  as  she 
remained  a  widow;  but  It  is  equally  clear 
that  by  the  terms  of  the  will  all  such  part  of 
the  estate  "as  may  not  have  been  consumed" 
by  the  wife,  or  that  remained  in  her  hands 
when  she  married  George  F.  Littler,  passed 
to  and  vested  in  the  children  of  Henry  Panly. 
The  evident  intention  of  the  testator  was  to 
place  all  his  property  in  the  hands  of  bis 
wife  for  her  maintenance,  use,  and  support, 
coupled  with  the  irower  of  alienation  or  dis- 
position of  it  as  she  might  deem  fit.  He  was 
providing  for  her  comfort  and  support  alone 
just  so  long  as  she  remained  a  widow ;  but 
he  desired  to  preserve  the  benefits  arising 
from  his  property  to  his  wife  alone,  and  did 
not  desire  to  have  the  property  used  for  the 
maintenance  and  support  of  another  husband. 
The  oDject  and  purpose  of  the  widow  and' the 
man  she  was  preparing  to  marry  was  to  de- 
feat the  will  and  intention  of  the  testator, 
and  the  plan  of  passing  deeds  between  them- 
selves was  chosen  for  the  purpose  of  defeat- 
ing the  will  and  preventing  the  children  of 
the  dead  husband  from  coming  Into  their  own, 
and  the  prime  Issue  In  this  case  Is  as  to 
whether  the  courts  of  Texas  will  place  their 
approval  upon  the  scheme  concocted  for  that 
puriKwe.  The  district  judge  has  answered 
that  question  In  the  negative.  The  demand 
for  a  reversal  of  the  judgment  of  the  district 
court  must  be  based  on  the  proposition  that 
the  deed  of  Amalle  Pauly  to  Littler  was  a 
sale,  dlBiKWltlon,  or  use  contemplated  by  the 
will  of  Henry  Pauly,  and  that  In  spite  of  the 
evidence  that  its  execution  and  manual  de- 
livery to  Littler  was  not  intended  by  the 
parties  to  pass  the  title,  but  was  a  device 
and  subterfuge  to  defeat  the  terms  of  the 
will,  it  did  pass  the  title  to  all  the  property 
that  had  belonged  to  Henry  Pauly  and  divest- 
ed the  children  of  all  interest  therein.  That 
is  to  say  that  the  mere  manual  delivery  of  a 
deed  and  the  payment  and  acceptance  of  $1 
for  property  worth  thousands  of  dollars  pass- 
ed title  to  the  property  no  matter  what  the 
intention  of  the  parties  may  have  been  in 
executing  and  delivering  the  deed,  and  though 
the  whole  scheme  was  founded  on  a  conspir- 
acy to  defeat  the  rights  of  the  children,  and 
thwart  the  Intention  of  their  father  as  ex- 
pressed in  his  will. 

We  have  seen  no  authorities  which  sustain 
appellants'  propositions,  unless  It  be  the  case 
of  Hanna  v.  Ladewlg,  73  Tex.  37,  11  S.  W. 
133,  and  the  case  of  Bamet  v.  De  Turk,  43 
Pa.  '92,  cited  therein.    The  facts  in  the  Texas 


case  were  that  Walter  Hlnkly  died  in  1852, 
leaving  a  will  in  which  he  bequeathed  to  his 
wife  all  of  his  property  with  absolute  power 
to  dispose  of  the  same,  "and  sell  and  convey 
or  will  and  bequeath  the  same  according  to 
her  pleasure."  That  language  was  followed 
by  a  provision  that  the  residue  of  the  estate 
that  might  remain  undisposed  of  by  Mrs. 
Hinkly  at  her  death  should  be  vested  in  her 
four  children.  In  1865  Mrs.  Hinkly  conveyed 
two  tracts  of  land  to  a  child  of  hers,  not 
named  in  the  will,  for  a  recited  consideration 
of  $14,000.  The  title  so  remained  until  it  was 
reconveyed  to  the  mother  by  the  son  to  whom 
she  had  conveyed  It  three  years  before.  The 
mother  made  a  will  which  bequeathed  the 
land  to  certain  of  her  chlldr^i,  not  by  Hinkly, 
but  a  former  husband.  The  contentions  of 
the  plaintiffs,  who  were  some  of  the  children 
of  Mrs.  Hinkly,  were  that  the  will  left  only 
a  life  estate  to  their  mother  In  the  land, 
with  power  of  disposition;  that  upon  her 
death  the  property  passed  to  them ;  and  that 
the  land  In  litigation  had  not  been  disposed 
of  at  the  death  of  their  mother,  In  execution 
of  the  power  given  In  the  will,  and  therefore 
was  vested  In  the  plaintiffs.  The  court  said : 
"The  rights  of  the  plaintiffs  depend  on  the 
fact  whether  Mrs.  Hinkly  ever  executed  the 
power  conferred  upon  her  by  the  will  of  her 
husband;  and  in  disposing  of  that  question, 
as  it  will  be  the  most  favorable  position  for 
appellants,  we  will  assume  that  under  the 
will  of  her  husband  Mrs.  Hinkly  only  took  a 
life  estate  In  her  husband's  interest  In  the 
two  tracts  of  land,  with  absolute  power  to 
dispose  of  them  during  his  life  by  deed,  and 
at  death  by  will."  The  contention  of  the 
defendants  was  that  the  power  conferred  on 
Mrs.  Hinkly  by  the  will  was  executed  by  her 
deed  to  her  son,  Z.  N.  Hanna,  before  mention- 
ed, and  the  court  so  held;  but  the  plalntlfFs 
contended  that  the  deed  was  made  without 
consideration,  with  intent  to  defraud  the 
creditors  of  Mrs.  Hinkly,  and  offered  to  prove 
that  there  was  no  consideration  for  the  deed. 
It  was  not  claimed  that  the  deed  was  made 
to  Z.  N.  Hanna  to  defraud  the  children,  but  to 
defeat  the  claims  of  creditors,  to  which  class 
the  children  did  not  belong.  The  court  held 
that  Mrs.  Hinkly  had  power  to  dispose  of 
the  property  by  will,  and  it  would  seem  im- 
material whether  the  deed  to  Z.  N.  Hanna 
was  without  consideration  or  not ;  for  If  that 
deed  had  been  null  and  void,  it  merely  left 
the  property  in  the  hands  of  Mrs.  Hinkly, 
with  power  to  dlE^se  of  it  by  will,  which  she 
did.  Under  the  broad  terms  of  the  will  Mrs. 
Hinkly  had  the  power  to  give  the  land  to  one 
of  her  children,  and  the  children  could  not 
have  objected.  The  facts  of  thiat  case  are 
quite  dlfferoit  from  the  facts  in  this.  In 
that  case  It  was  not  claimed  that  Mrs.  Hinkly 
intended  by  her  conveyance  to  defeat  the 
Intention  of  her  testator.  In  this  case  the 
conveyance  was  to  all  intents  and  purposes 
made  by  Mrs.  Pauly  to  herself;  Littler  being 
used  merely  as  a  medium  through  whom  she 
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conia  obtain  title  to  the  property,  thwart  her 
dead  buAand's  will,  and  deprive  her  children 
of  their  property.  However  much  the  cases 
differ,  the  conrt  In  the  case  of  Hanna  y.  Lade- 
wlg  went  out  of  Its  way  to  impliedly  Indorse 
the  case  of  Bamet  v.  De  Turk,  43  Pa.  92, 
which  wonld  sustain  the  contention  of  appel- 
lants. It  was  unnecessary  for  the  Supreme 
Court  under  the  facts  in  the  Hanna-Ladewlg 
Case  to  go  to  the  extent  of  a  full  approval  of 
the  Pennsylvania  case,  and  we  are  not  dis- 
posed to  follow  It  to  that  extent.  It  would 
m&ke  a  mockery  of  the  wills  of  deceased  per- 
sons, If  they  could  be  defeated  and  rendered 
nugatory  by  such  palpable,  fraudulent  de- 
vices as  those  which  appear  In  this  and  the 
Pennsylvania  case.  The  Implied  Indorsement 
of  it  by  the  Texas  Supreme  Court  was  uncall- 
ed for  by  the  facts,  and  Its  approval  was 
therefore  merely  obiter  dictum.  It  follows 
from  a  review  of  the  Hanna-Ladewlg  Case 
that  the  doctrine  of  stare  decisis  cannot  avail 
appellants  in  this  case.  The  Supreme  Court 
in  that  case,  nor  in  any  other,  has  held  that 
a  delil)erate  scheme  to  possess  the  property 
of  an  estate  and  defeat  the  will  of  a  testator 
by  pretended  conveyances  can  be  Justified, 
and  If  It  bad  been  so  held  in  the  case  men- 
tioned It  would  not  be  stare  decisis,  because 
not  called  for  by  the  facts  developed  therein. 
Hart  V.  Gibbons,  14  Tex.  213.  No  such  state 
of  facts  as  appear  In  the  case  now  under 
consideration  has  been  found  in  any  deci- 
sion, unless  it  be  In  the  Pennsylvania  case, 
which  cannot  form  the  basis  for  stare  decisis 
In  this  state,  even  when  commended  by  the 
Supreme  Court  of  Texaa  in  a  case  where 
such  commendation  was  not  necessary  to  a 
decision  of  the  case  presented. 

The  provision  in  the  will  as  to  the  prop- 
erty that  remained  at  the  time  of  the  mar- 
riage of  Mrs.  Pauly  was  valid  under  the 
authorities  In  this  state  as  well  as  others. 
Laval  V.  Staffel,  64  Tex.  370;-McMuny  v. 
Stanley,  69  Tex.  227,  6  8.  W.  412;  Lockridge 
V.  McCommon,  90  Tex.  284,  38  8.  W.  33; 
Little  V.  Giles,  25  Neb.  313,  41  N.  W.  186; 
Underhill.  Wills,  i  506.  And  It  could  not  be 
defeated  by  conveyances,  which  If  upheld 
would  nullify  the  provision  and  substitute 
the  wish  and  desire  of  the  wife  in  Its  stead. 
As  said  by  the  Court  of  Civil  Appeals  of  the 
First  District  In  the  case  of  Glbony  v.  Hutch- 
eson,  20  Tex.  Civ.  App.  581,  50  S.  W.  648,  Mrs. 
Pauly  had  given  the  "power  to  manage,  sell, 
and  dispose  of  the  fee  for  her  own  benefit, 
but  of  course  she  would  not  have  under  this 
power  the  right  to  make  a  fraudulent  disposi- 
tion of  the  property  for  the  purpose  of  de- 
feating the  rights  of  the  residuary  legatees 
and  devisees."  That  was  the  object  of  Mrs. 
Pauly  In  making  the  deed  to  Littler  and  ob- 
taining his  reconveyance  Just  upon  the  eve 
of  the  happening  of  a  contingency  provided 
for  in  the  will,  which  would  Invest  In  the 
children  the  title  to  all  of  the  property  of 
the  testator  that  had  not  "been  consumed,"  or 
that  remained  in  her  hands.    It  may  be  that 


the  rights  of  the  children  by  the  will '  of 
Henry  Pauly  were,  to  use  the  language  of 
the  court  in  Hanna  v.  Ladewig,  "dependent 
on  the  volition,  pleasure,  and  act  of  bis 
velfe,"  but  they  were  not  d^iendent  npon  the 
execution  of  fraudulent  conveyances  having 
no  other  purpose  than  the  defeat  of  those 
rlgbta  The  property  occupied  the  same  posi- 
tion after  the  reconveyance  by  Littler  that  it 
did  before  It  was  conveyed  to  him,  and  the 
Interest  of  the  children  attached  npon  the 
consummation  of  the  marriage  t>etween 
George  F.  Littler  and  Amalie  Pauly. 

George  F.  Littler  was  used  as  a  witness 
by  appellees,  and  clearly  evinced  a  desire  to 
evade  answering  questions  propounded  to 
him,  as  stated  by  the  court  in  a  qnallflcation 
of  the  bill  of  exceptions,  and  was  nnwilling 
tjD  testify  to  matters  about  whidi  he  was 
asked,  and  the  court  properly  alk>wed  counsel 
to  ask  him  leading  questionB.  Tlie  evidence 
was  admissible  as  tending  to  prove  fraod  In 
the  conveyance  made  by  Amalie  Panly  and 
the  reconveyance  made  by  Littler. 

The  evidence  of  Littler  and  wife  upon  a 
former  trial  was  competent  as  admissions  on 
their  part  They  testified  to  practically  the 
same  matters  on  this  trial,  and  the  admission 
of , the  evidence  could  not  have  damaged  them 
had  it  been  improperly  admitted. 

It  was  not  pleaded  nor  proved  that  the  mort- 
gage was  given  to  D.  &  A.  Oppenhelmer  to 
secure  a  debt  Incurred  for  the  benefit  of  th<» 
separate  estate  of  Mrs.  Littler,  and  the  Judg- 
ment in  favor  of  Henry  Ow  Pauly,  who  signed 
the  mortgage  as  a  surety,  over  against  Mrs. 
Littler,  cannot  be  sustained.  The  court  did 
not  err  in  refusing  to  allow  Jesse  D.  Oppen- 
helmer, cashier  and  agent  for  D.  ft  A.  Oppen- 
helmer, to  testify  that  he  relied  upon  the 
decision  in  Hanna  t.  Ladewig  and  tiie  advice 
of  his  attorney  in  making  the  loan  to  Uttler 
and  wife.  The  case  did  not  reach  the  facts 
in  this  case,  and  the  doctrine  of  stare  decisis 
did  not  have  any  pertinency  or  application. 
The  pleadings  and  evidence  do  not  raise  an 
Issue  as  to  D.  &  A.  Oppenhelmer  being  Inno- 
cent llenhoiders,  but  the  fact  that  they  acted 
on  the  decision  in  Hanna  v.  Ladewig  showed 
that  the  circumstances  under  which  the  deeds 
were  executed  by  and  between  Littier  and 
Amalie  Pauly  must  have  been  knovni  to  them. 

With  the  Judgment  amended  so  as  to  leave 
out  that  portion  which  gave  a  recovery  to 
Henry  C.  Pauly  as  against  Mrs.  Littler  and 
her  husband  for  any  amount  taken  out  of  his 
part  of  the  estate  in  the  suretyship  matter, 
the  Judgment  will  be  affirmed. 


GULF.  O.  &  8.  P.  RY.  CO.  v.  BIiAKENETr- 
STBVHN&nJACKSON  CO. 

(Conrt  of  (Mvil  Appeals  of  Texas.    Jan.  S, 

1D08.) 

1.  Railboads— SKTTiNa  ot)T  FisES— Actions 
— Pbssumftion  . 

Evidence  that  a  fire  started  up  within  a 
reasonable  distance  from  a  railroad  track  very 
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soon  after  the  passing  of  a  train,  and  that  there 
was  no  /ire  on  the  premises  or  in  the  vicinity 
before,  and  that  there  was  no  other  apparent 
cause  for  a  fire,  is  sufficient  to  warrant  an  in- 
ference that  the  fire  was  emitted  from  the  rail- 
way company's  passing  engine. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {{  1709-1713.1 

2.  Same— Bdbdkr  of  Proof. 

Where  plaintiff  has  proved  that  a  fire  was 
set  out  by  defendant's  locomotive,  the  burden  is 
upon  defendant  to  show  that  there  was  no  neg- 
ligence on  its  part  causing  the  fire. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §J  1709-1713.] 

3.  Same— I'ROOF  of  Pbofeb  CoMSTEDonoN  of 

ESGIHH. 

Proof  that  a  railroad   company's  locomo- 
tives are  properly  constructed,  in  good  order, 
and   properly   equipped   with   suitable   contriv- 
ances, generally  approved,  and  that  reasonable 
care  was  exercised  at  the  time  in  operating  the 
engine,  excludes  the  legal  presumption  of  neg- 
ligence arising  from  the  mere  fact  that  a  fire  i 
has  been  occasioned  by  sparks  from  its  engines.  | 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.   i 
vol.  41,  Railroads,  IS  1709-17141  j 

4.  Saste^Neguoence.  i 

Where  plaintiff  proves  that  Us  property 
was  destroyed  by  fire  originating  from  sparks  > 
from  defendant's  locomotive,  and  defendant  I 
proves  such  proper  equipment  and  construc- 
tion of  the  locomotive  and  proper  handling  as 
to  tend  to  show  absence  of  negligence,  the  bur- 
den of  proof  is  on  plaintiff  to  make  out  a  case 
of  negligence. 

(Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §8  1709-1714] 

8.  Same  — BuBDEN    of   Peoof — Neoahvinq 

NEai,iaEi>!CE. 

A  railroad  company,  in  disproving  negli- 
gence presumably  established  by  the  setting  out  i 
of  fire  by  its  locomotive,  must  negative  every  1 
fact  the  proof  of  which  would  justify  a  finding  '■ 
of  negligence.  I 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Railroads,  H  1709-1714.1  I 

6.  Same— Evidence.  i 

Evidence  examined,  and  held  to  sustain  a  i 
finding  that  a  locomotive  which  caused  a  fire  by 
emitting  sparks  was  negligently  operated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Railroads,  f§  1730-1736.] 

Appeal  from  Fannin  County  Court;  H.  A. 
Cunningham,  Judge. 

Action  by  the  Blaken^-Stevens-Jackson 
Company  against  the  Gulf,  Colorado  ft  Santa 
F€  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  api>eals.    AlBrmed. 

J.  W.  Xerry  and  Thurmond  &  Steger,  for  ap- 
pellant.   McOrady  &  McMahon,  for  appellee. 

liHIVT,    J.     Appellee    brought    this    suit 
against  the  railroad  company  to  recover  the  ■ 
yalue  of  certain  personal  property  which  ■vrr'^ 
burned  while  located  in  a  bam  Just  outside 
the  right  of  way  of  the  company,  alleged  lo 
have  been  destroyed  by  reason  of  sparks  or 
live  cinders  that  negligently  escaped  from  one 
of  the  engines  of  the  appellant.     The  case 
wa8  tried  before  the  court  without  a  Jury,  j 
and  verdict  and  Judgment  were  rendered  In  ' 
favor  of  the  appellee  for  the  value  of  the  ; 
goods  burned,  which  the  appellant  seeks  to  - 
have  reversed  for  errors  assigned  upon  the  ! 
findings  of  the  court  | 


Tbe  appellant  complains  In  its  first  and 
second  assignments  of  error  that  there  is  no 
evidence  sufficient  to  support  the  flndini^  by 
the  court  that  sparks  or  live  cinders  escaped 
from  the  engine  of  appellant,  nor  that  the  em- 
ployte  operating  the  engine  were  negligent 
Is  handling  tbe  engine  at  the  time  of  the 
alleged  fire.  The  finding  of  the  trial  court 
which  the  appellant  complains  of  is  as  fol- 
lows: "On  February  12,  1904,  plaintiff  owned 
and  had  stored  In  a  bam  and  lot  on  which  it 
was  situated  In  the  town  of  Ladonta,  owned 
by  C.  S.  McFarland,  certain  personal  prop- 
erty as  described  In  its  petition,  and  on  that 
day  fire,  sparks,  and  live  cinders  were  com- 
municated to  said  bam  and  Its  contents  at 
about  11:35  a.  m.,  which  fire  escaped  from 
one  of  defendant's  locomotive  engines,  to  wit, 
engine  No.  201,  while  said  engine  was  being 
operated  on  the  defendant's  railroad  track  in 
said  town  In  defendant's  business  by  Its  em- 
ployes near  said  barn,  to  wit,  about  195  feet 
therefrom,  and  the  fire  so  escaping  was  car- 
ried by  the  wind  to  said  bam  and  contents, 
and  such  fire  consumed  and  destroyed  said 
barn  and  its  contents,  and  that  such  burn- 
ing and  escape  of  fire  from  the  engine  was 
proximately  caused  by  the  negligence  of  the 
defendant  in  these  things,  to  wit:  (1)  The 
employ^  operating  said  engine  were  negli- 
gent, and  did  not  handle  such  engine  with 
ordinary  care  to  prevent  the  escape  of  sparks 
and  live  cinders,  but  they  carelessly  and  un- 
necessarily caused  said .  engine  to  give  off 
loud  exhausts  thereby  throwing  more  fire  and 
throwing  fire  further  than  it  would  have  done 
If  the  engine  had  been  operated  with  ordinary 
care  on  the  occasion  in  question,  and  If  the 
oigine  had  been  operated  with  ordinary  care 
it  would  not  have  fired  said  barn  and  con- 
tents ;  (2)  that  tbe  spark  arrester  on  said  en- 
gine was  not  in  good  repair  for  preventing 
the  escape  of  fire  on  the  occasion  in  question, 
but  that  defendant  had  used  ordinary  care  to 
have  tbe  same  in  good  repair." 

Looking  to-  the  statement  of  facts  in  this 
case,  there  does  not  appear  that  direct  proof 
was  made  of  the  fact  that  sparks  or  live  cin- 
ders escaped  from  the  engine  and  burned  the 
bam,  though  circmnstantlal  evidence  was  re- 
sorted to  for  the  puriMse,  and  that  on  this 
character  of  evidence  the  trial  judge  found 
that  the  fire  was  set  out  by  sparks  from  the 
appellant's  engine,  and  through  the  negli- 
gence of  appellant.  To  determine  tbe  correct- 
ness of  the  court's  findings  we  take  the 
weightiest  facts  In  the  record  as  testified  to 
by  the  several  witnesses  for  the  appellee. 
The  bam  which  was  burned,  and  which  con- 
tained the  property  sued  for,  was  situated  a 
little  west  of  north  from  the  appellant's  de- 
pot In  the  town  of  Ladonla,  195  feet  from 
tbe  defendant's  main  track.  It  had  a  shingle 
roof,  tbe  comb  extending  east  and  west,  prac- 
tically parallel  with  tbe  appellant's  track. 
The  roof  was  rather  old  with  holes  in  It, 
some  an  inch  wide  and  several  Inches  long. 
The  loft  next  to  the  roof  was  filled  with  dry 
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hay,  some  loose  and  some  baled.  The  weath- 
er was  dry,  and  the  wind  blowing  hard  from 
the  direction  of  the  depot  towards  the  bam. 
The  lower  part  of  the  bam  contained  live 
stock,  harness,  Implements,  and  agricultural 
products.  There  were  sheds  to  the  bam  on 
either  side.  From  5  to  15  minutes  before  the 
Are  broke  out  the  witness  Jake  Brown  enter- 
ed the  east  door  of  the  bam,  and  led  his  cow 
out  around  to  the  west  end  of  the  barn,  and 
watered  her  at  a  trough,  then  took  the  cow 
to  a  grass  lot  150  feet  west  and  tnmed  her  In, 
and  came  back  to  the  sidewalk  on  the  street, 
which  was  about  50  feet  east  of  the  bam,  and 
was  standing  there  when  the  fire  alarm  was 
first  given.  The  witness  Wright  was  the 
first  to  give  the  fire  alarm.  The  witness 
Brown  then  looked  and  saw  the  bam  burning 
in  the  south  end  of  the  roof  of  the  bam. 
Smoke  was  coming  out  through  this  roof,  and 
possibly  a  little  blaze.  Other  parts  of  the 
bam  were  not  then  burning.  The  material 
was  combustible,  and  the  fire  spread  rapidly, 
consuming  the  bam  and  its  contents.  No  fire 
was  In  the  bam  when  the  witness  Brown  was 
In  there.  He  neither  saw  nor  smelled  any 
fire  or  smoke.  No  one  was  seen  about  the 
bam  except  Brown  when  he  was  there,  nor 
was  anybody  seen  there  after  he  was,  though 
the  bam  was  in  plain  view  of  several  persons 
near  by  who  testified  that  no  one  was  there. 
At  the  time  Brown  was  there  he  had  no  fire 
about  him.  So  far  as  the  record  shows  the 
only  other  person  except  Brown  who  had  been 
In  or  around  the  bam  was  the  delivery  boy 
of  the  appellee,  Covington,  who  was  there  ear- 
ly In  the  morning.  It  was  proven  that  no 
other  person  had  any  occasion  or  business  In 
or  around  the  barn,  and  that  Brown  was  only 
about  the  west  end  of  the  bam,  and  when 
there  the  appellant's  engine,  shown  to  be  No. 
201  pulling  an  extra  freight,  pulled  in  from 
the  direction  of  Dallas,  Tex.  The  engine  stop- 
ped about  the  west  end  of  the  depot,  and  cut 
loose  two  cars,  started  up  very  suddenly  and 
rapidly  In  making  a  quick  svritch,  doing  at 
the  time  very  bard  and  unusually  loud  puff- 
ing, which  attracted  the  attention  of  both 
Brown  and  Wright  and  the  other  witnesses 
who  lived  In  Ladonia  and  testified  they  were 
accustomed  to  trains.  The  appellee's  witness- 
es testified  that  from  S  to  15  minutes  after 
this  engine  pulled  in,  and  after  It  did  this 
hard  puffing,  the  fire  broke  out.  It  was  prov- 
ea  that  there  were  no  furnaces,  fires,  chim- 
neys, or  other  means  that  could  have  fired  the 
bam  other  than  the  appellant's  engine.  The 
nearest  place  having  a  fire  was  the  stove  In 
the  appellant's  depot  180  feet  distant  The 
engine  came  in  to  the  depot  at  about  11:35 
a.  m.,  and  the  fire  was  discovered  by  the  wit- 
nesses some  minutes  before  12,  variously  esti- 
mated to  be,  as  stated,  from  5  to  15  minutes 
after  the  quick  switching  was  done.  It  was 
shown  that  at  other  times  within  a  few  weeks 
of  this  fire  live  sparlia  thrown  from  the  de- 
fendant's engine  had  been  seen  to  travel  at 
night  a  greater  distance  than  from  the  bam 


to  the  depot,  with  the  wind  not  so  high.  The 
appellant's  engine  was  a  coal  burner.  The 
appellant  offered  evidence  showing  that  the 
engine  was  equipped  with  the  most  approved 
spark  arrester  In  use,  and  that  the  engine 
was  examined  by  competent  persons  on  Feb- 
mary  2d,  7th,  9th,  and  lltb,  and  the  ^ark 
arrester,  as  well  as  all  other  parts  of  the 
engine,  was  In  good  condition  on  each  of  the 
days  examined;  that  the  engine  was  not 
working  steam  when  It  approached- the  depot, 
but  drifted  into  town  gradually,  slowing 
down  to  a  stop;  that  no  sparks  were  escaping 
at  the  time  or  prior  to  the  stopping ;  that  In 
a  minute  or  two  after  arrival  at  the  depot 
of  this  engine  the  bam  was  discovered  by  the 
train  crew  to  be  on  fire,  the  conductor  saying 
that  he  went  out  and  looked  at  the  fire ;  that 
the  engine  was  not  throwing  sparks  or  cin- 
ders as  It  went  into  town ;  that  the  engineer 
was  competent  and  cautious,  and  handled  the 
engine  carefully;  that  the  engine  did  no  hard 
puffing  or  made  no  loud  noise  at  Ladonia; 
that  this  train  remained  15  minutes  at  La- 
donia, arriving  at  11 :35,  and  leaving  at  11 :50 
a.  m.  It  was  shown  on  cross-examination  of 
these  witnesses  that  they  had  orders  to  meet 
a  freight  train  at  Ladonia  which  was  aboat 
due,  that  this  engine  switched  two  cars,  and 
made  an  effort  to  get  the  train  on  a  passing 
track  before  that  train  would  arrive.  Ttie 
witness  Daniel  said  It  would  take  a  bard 
wind  to  have  carried  sparks  from  this  engine 
to  the  bam;  that  an  engine  throws  sparks 
further  when  doing  hard  puffing  than  wb«t 
not  puffing;  that  this  was  the  first  trip  the 
engineer  ever  made  with  this  engine;  that 
all  coal-burning  engines  throw  sparks  and  dn- 
ders  more  or  less  while  working,  the  amount  of 
cinders  being  governed  by  the  heaviness  of 
the  work ;  that  a  spark  arrester  in  good  re- 
pair will  not  throw  sparks  as  large  as  a  pea 
200  feet.  It  appears  from  this  evidence  that 
there  Is  a  conflict  In  the  testimony  as  to 
whether  the  barn  was  on  fire  before  engine 
No.  201  pulled  In  and  stopped,  and  as  to 
whether  this  engine  did  hard  puffing  about 
the  depot.  The  trial  court  decided  the  con- 
flict against  appellant  and  we  assume  the 
correctness  of  the  finding. 

We  bear  in  mind  in  passing  upon  the  suffi- 
ciency of  these  facts  offered  that  every  case 
must  and  will  depend  more  or  less  upon  the 
collection  of  circumstances  disclosed  by  the 
evidence  of  the  given  case.  It  is  laid  down 
as  a  rule  that  evidence  that  the  fire  started 
up  (1)  Immediately,  or  very  soon  after  the 
passing  of  the  train,  and  (2)  there  was  no  fire 
on  the  premises  or  vicinity  of  the  premises 
before,  and  (3)  there  was  no  other  apparent 
cause  for  a  fire,  is  sufficient  to  warrant  an 
inference  of  fact  that  the  fire  was  emitted 
from  the  railway  company's  passing  mglne. 
2  Thompson's  C',om.  on  Law  of  Neg.  (2d  Ed.) 
p.  909,  i  2368;  13  A.  &  B.  Ency.  p.  513.  In 
Railway  v.  De  Busk,  12  Oolo.  294,  20  Pac. 
753,  3  L.  R.  A.  350,  18  Am.  St  Rep.  221.  it 
was  said  by  the  court  In  passing  on  like 
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proof:  "From  the  nature  and  circumstances 
of  such  cases  considerable  latitude  must  be 
Allowed  to  the  Introduction  of  testimony,  and 
In  the  drawing  of  inferences  as  to  the  origin 
of  the  Are."  This  rule  obtains  as  well  where 
the  Are  starts  a  reasonable  distance  from 
and  beyond  the  trade.  Greenfield  t.  Rali> 
way,  83  Iowa,  270,  49  N.  W.  95;  Dean  t. 
Railway,  39  Minn.  413,  40  N.  W.  270,  12  Am. 
St  Rep.  669.  In  the  case  of  Karsoi  v.  Rail- 
way, 29  Minn.  12, 11  N.  W.  122,  there  was  no 
direct  proof  that  the  bay  was  ignited  by  an 
«ngine.  It  was  shown  there  was  quite  a  stiff 
breeze,  and  the  fire  started  a  few  minutes 
after  the  train  passed,  and  there  was  no  oth- 
«r  fire  nor  any  other  person  in  the  riclnity 
at  the  time,  or  other  probable  explanation  of 
the  fire  than  that  of  the  passing  engine. 
While  m  the  case  of  Railway  t.  Morgan,  28 
Tex.  Civ.  App.  848,  67  S.  W.  425,  the  evi- 
dence showed  that  there  was  other  probable 
explanation  of  the  fire  than  that  of  the 
passing  engine,  and  a  recovery  was  denied  in 
this  case.  In  the  light  of  the  rule,  and  look- 
ing to  the  record  in  this  case,  there  was  suffi- 
cient fact  established  as  to  the  origin  of  the 
Are  being  the  appellant's  passing  engine. 
The  established  rule  in  this  state  is,  where  It 
has  been  shown  by  the  plaintiff  that  fire  was 
set  out  by  tlie  railway  engine,  then  the  har- 
den is  upon  the  railway  company  to  show 
that  there  was  In  fact  no  negligence  on  its 
part  causing  the  fire.  Railway  v.  Timmer- 
mann,  61  Tex.  660,  and  the  rule  reaffirmed 
In  Oulf,  O.  &  S.  F.  Ry.  Co.  v.  Benson,  69 
Tex.  407,  6  S.  W.  823,  6  Am.  Bt  Rep.  74; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Home,  69 
Tex.  643,  9  8.  W.  442;  Texas  Elevator  & 
Compress  Co.  v.  Mitchell,  78  Tex.  64,  14  S. 
W.  276;  Campbell  v.  Goodwin,  87  Tex.  273, 
28  S.  W.  273 ;  Texas  Midland  R7.  Co.  v.  Jun- 
iper, 24  Tex.  Civ.  App.  671,  60  8.  W.  797. 
Having  its  engines  properly  constructed,  in 
good  order,  and  properly  equipped  with  suit- 
able contrivances,  generally  approved  and 
used  as  the  best  means  of  preventing  the 
escape  of  sparks  or  live  cinders,  and  rea- 
sonable care  and  prudence  exercised  at  the 
time  in  oi)eratlng  the  engine,  might  be  said 
in  a  given  case  to  exclude  the  legal  presumi>- 
tlon  of  negligence  by  the  mere  fact  that  a 
fire  has  been  occasioned  by  sparks  from  its 
engines.  Such  a  conclusion  in  a  proper  case 
on  that  kind  of  proof  could  be  reached  be- 
cause the  railway  company  has  a  licensed 
right  as  a  means  of  public  utility  to  use  fire 
to  operate  its  engines,  and  upon  the  doctrine 
of  law  that  a  party  is  not  answerable  in 
damages  for  the  reasonable  exercise  of  a 
lawful  right.  However,  it  Is  a  general  rul- 
ing that,  where  there  is  proof  on  the  part 
of  the  plaintiff  that  his  property  was  de- 
stroyed by  fire  originating  from  sparks  from 
the  engine,  and  on  the  other  hand  there  Is  a 
state  of  proof  by  the  railway  company  of  such 
proper  equipment  and  construction  of  the  en- 


gine, and  proper  handling,  tending  to  estab- 
lish against  the  existence  of  negligence,  the 
court  must  determine  the  question  of  neg^ 
llgence  In  every  given  case  upon  the  whole 
evidence.  As  said  in  the  opinion  of  the  Su- 
preme Court  in  the  case  of  Railway  v.  Le- 
vlne,  87  Tex.  437,  29  8.  W.  466:  "Conse- 
quently the  question  as  to  negligence  or  not 
becomes  a  question  of  fact  to  be  determined 
upon  the  evidence.  The  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their 
evidence  are  matters  to  be  decided  by  the 
Jury."  Yet  In  passing  upon  the  whole  evi- 
dence of  the  case  it  must  be  borne  in  mind 
that  these  rules  are  rules  of  evidence  and 
not  of  liability,  and  that  the  general  burden 
of  proof  to  make  out  ti  case  of  negligence . 
rests  upon  the  plaintiff,  and  he  cannot  sus- 
tain his  suit  without  there  is  proof  of  neg- 
ligence. Daly  V.  Railway,  43  Minn.  819,  45 
N.  W.  611 ;  Railway  v.  Reese,  7  Am.  St.  R^. 
661 ;  Railway  ▼.  Benson,  60  Tex.  407,  5  8.  W. 
822,  6  Am.  St  Rep.  74 ;  Railway  v.  Home,  69 
Tex.  643,  9  8.  W.  440;  Railway  v.  Stafford, 
(Tex.  Civ.  App.)  81  8.  W.  819. 

In  passing  upon  the  whole  evidence  of  the 
case  to  determine  whether  there  Is  any  evi- 
dence to  support  the  finding  of  negligence  by 
the  trial  court,  we  bear  in  mind  the  rule 
laid  down  in  the  case  of  Greenfield  v.  Rail- 
way, 83  Iowa,  270,  49  N.  W.  96,  which  is  a 
kindred  case:  "Negligence  being  presump- 
tively established  has  for  its  support  every 
fact  by  which  it  might  have  been  established, 
upon  proof;  or,  In  other  words,  a  party  dis- 
proving negligence  must  negative  every  fact 
the  proof  of  which  would  Justify  a  finding  of 
negligence."  Ijooking  to  the  record,  we  find 
these  salient  facts:  That  the  fire  started  195 
feet  from  the  trade,  and  that  a  spark  ar- 
rester in  good  repair  will  not  throw  sparks 
as  large  as  a  pea  200  feet.  That  sparks  from 
the  defendant's  engines  within  a  few  weeks 
before  had  thrown  sparks  further  than  this 
distance  with  less  wind.  That  a  heavy  wind 
was  blowing  at  the  time.  Quick  switching 
and  loud  puffing  of  the  engine.  An  engine 
throws  sparks  further  when  doing  loud  puf- 
fing. These  facts  are  sufficient  to  warrant 
the  court's  finding  of  negligent  operation. 
Railway  v.  Rice,  24  Tex.  Civ.  Aw.  874,  59 
8.  W.  833;  Railway  v.  O'Kelleher,  21  Tex. 
Civ.  App.  96,  51  S.  W.  54;  Railway  v. 
Coombs,  76  Ark.  132,  88  S.  W.  695;  Scott  v. 
Railway,  93  Tex.  625,  57  S.  W.  801.  As  bear- 
ing upon  niegllgence  the  fact  that  fire  was 
thrown  160  feet  from  the  track  makes  a  con- 
flict with  evidence  of  proper  equipment  and 
proper  care  In  operation.  Hagan  v.  Railway, 
86  Mich.  615,  49  N.  W.  510.  That  the  sparks 
were  thrown  45  feet  to  the  cotton  tends  to 
show  that  it  was  caused  either  by  defective 
^park  arrester  or  by  careless  operation  of 
the  engine.  Railway  v.  Levlne  (Tex.  Civ. 
App.)  29  8.  W.  514. 

The  case  Is  ordered  affirmed. 


^K  Ala.  479,  S  Soutb.  Ut. 
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UULF,  a  &  S.  F.  RT.  CO.  y.  McFABI<AND. 

(Court  of  (MtU  Appeals  of  Texas.    Jan.  18, 
1908.) 

Appeal  from  Fannin  County  Court;  H.  A 
Cunulngham,  Judge. 

Action  by  O.  S.  McFarland  against  the  Gulf, 
Colorado  Sc  Santo  F6  Railway  Company. 
Judgment  for  plalntUC,  and  defendant  ap- 
peals.   Affirmed. 

J.  W.  Terry  and  Thurmond  ft  Steger,  for 
ai^ellant    McOrady  &  McMabon,  for  appellee. 

WILSON.  C.  J.  The  suit  was  by  appellee 
to  recover  the  value  of  a  certain  frame  build- 
ing situated  In  the  town  of  Ladonla,  in  Fan- 
nin county,  and  the  value  of  certain  personal 
property  alleged  to  have  been  in  the  building, 
and  with  it  to  have  been  destroyed  by  fire  as 
the  result  of  appellant's  negllgoice.  A  for- 
mer trial  of  the  case  In  the  county  court  of 
Fannin  county  resulted  In  a  Judgment  for  ap- 
pellant, which,  on  appeal,  was  reversed.  88 
S.  W.  450.  The  last  trial  resulted  in  the 
Judgment  In  favor  of  appellee  from  which 
this  appeal  Is  perfected.  Situated  within  the 
building  at  the  time  It  was  destroyed  was 
certain  property  belonging  to  Blakeney-Ste- 
vens-Jackson  Company,  also  destroyed  by  Are. 
The  Blakeney-Stevens-Jackson  Company  on 
practically  the  same  pleadings  and  the  same 
evidence,  as  shown  by  the  record  In  this  case, 
recovered  of  appellant  a  Judgment  for  the 
value  of  Its  property  so  destroyed,  and  that 
judgment  has  Just  been  by  us  affirmed.  Ab 
the  asslgnm^its  of  error  and  propositions 
urged  under  them  are  Identical  in  the  two 
cases,  and  rest  upon  the  same  evidence  and 
findings  of  the  trial  Judge,  the  conclusion 
reached  as  to  the  proper  disposition  to  be 
made  of  this  appeal  necessarily  Is  the  same 
as  that  reached  in  the  Blakeney-Stevens-Jack- 
son  Company  Case,  106  S.  W.  1140. 

The  Judgment  la  affirmed. 


HABBIS  V.  JACKSON. 

(Court  of  Civil  Appeals  of  Texas.     Nov.   21, 
190T.    Behearing  Denied  Jan.  16,  1908.) 

1.  TBIA]>-lNSTBU0nON8— Kequebt. 

It  is  not  error  to  refuse  a  special  charge, 
the  subject  of  which  is  suffideDtly  covered  oy 
the  charge  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {(  651-059.1 

2.  Appeai^-Haemless  Ebbor  —  Instbuctions 
—Prejudice. 

An  instruction  assuming  that  certain  of  the 
services  sued  for  were  performed  without  charge 
was  not  prejudicial  to  defendant. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |f  4052-4062.] 

S.  TbiaI/— Instbtictions— AssuKBD   FAcrrs. 

Where,  in  an  action  for  services,  defendant 
did  not  dispute  that  plaintiff  rendered  services 
to  her  generally  about  her  property,  but  only 
claimed  that  certain  services  so  rendered  were 
voluntary  and  for  plaintifTs  benefit,  without 
charge  to  her,  the  court  was  warranted  as  against 


defendant  in  assuming  that  such  services  were 
performed  without  charge. 

[£id.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  ii  420^35.] 

4.  APFEAIi— HABHI.ES8  EbBOB— SuBiaSSIOH  OF 

Issues— Pbejudick. 

Defendant  was  not  prejudiced  by  the  er- 
roneous submission  of  an  issue  to  the  jury, 
where  no  damages  were  found  with  reference 
thereto. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Sf  4212-4217.] 

6.   TBIAL— iRSTBXrOTIONS— SUBUISSION     OF    IS- 
SUES—GOKFOBIIITT  TO  Rlkadinos. 

An  aasignment  of  error  that  an  item  of 
rent  pleaded  in  a  counterclaim  was  not  passed 
on  by  the  jury  is  not  sustained,  where  the  court 
submitted  to  the  jury  the  issue  of  rents  general- 
ly, and  there  was  a  general  verdict  against  de- 
fendant. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  46,  Trial,  Si  587-595.] 

Appeal  from  Harrison  County  Ooort;  H. 
T.  Lyttlet(»,  Judge. 

Action  by  Artie  Jackson  against  Urs.  Hm- 
rletta  Harris.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Harrison,  Davidson  &  Burkhart,  for  ap- 
pelant. M.  P.  McGee  and  M.  B.  Pardunan, 
for  appellee. 

LEVY,  J.  The  appellee  Instituted  this 
suit  in  the  county  coitrt  against  the  appel- 
lant to  enforce  payment  of  alleged  personal 
services  rendered  and  for  debts  due  him  by 
appellant.  The  appellant  answered  by  en- 
tering a  general  denial  and  specially  aver- 
ring an  agreement  or  contract,  as  follows: 
The  appellee  was  to  reside  with  bis  family 
In  defendant's  bouse,  located  at  Henrietta 
Lake,  to  keep  trespassers  away  from  tbe 
lake,  and  was  to  receive  as  his  compensation 
therefor  his  house  rent,  no  particular  work 
or  services  being  required  or  expected  of 
him,  and  that  subsequent  to  this  agreement 
appellee  was  permitted,  at  bis  own  solicita- 
tion, to  sell  wood  off  the  lake  premises,  pay- 
ing one-half  of  the  net  profits  to  the  appe- 
lant for  the  use  of  appellant's  wood  and 
teams  and  wagons,  but  was  to  handle  tbe 
wood  business  as  his  own,  and  to  make  tbe 
same  self-sustaining;  and  set  up  counter- 
claim for  other  Indebtedness,  and  prayed 
for  an  accounting  of  the  sales  of  tbe  wood, 
and  Judgment  for  all  indebtedness  due  her 
by  the  appellee.  Trial  was  before  a  Jury, 
and  resulted  in  a  verdict  and  judgment  In 
favor  of  the  appellee,  from  wbidi  tbe  appel- 
lant appeals  to  this  court 

We  are  of  tbe  opinion  that  there  was  no 
error  in  refusing  tbe  special  charge,  because 
the  main  charge  of  the  court  had  sufficient- 
ly Instructed  the  Jury  on  the  matter  offered 
in  special  charge  as  applicable  to  tbe  facts 
and  pleadings.  That  portion  of  the  court's 
charge  assailed  In  the  third  assignment  of 
error  may  be  subject  to  the  crltlclMn  that 
it  assumes  the  performance  of  services  with- 
out charge,  but  the  error  is  In  tbe  appel- 
lant's favor;    and,  further,  tbe  court  was 
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-warranted  In  assuining  tbese  facts,  becaiue 
the  appellant  did  not  dispute  tbat  the  appel- 
lee did  render  to  ber  services  generally  about 
ber  pnq>ert7,  but  only  claimed  In  b»  evi- 
dence that  these  particular  serricea  so  ren- 
dered were  yolnntary,  and  for  his  benefit, 
-without  charge  to  her. 

Tbat  portion  of  the  charge  assailed  in  the 
seventh  asslgnpient  of  error,  referring  to  the 
foUo-wing  portion  thereof:  "You  will  find 
for  plaintiff  for  tbe  cost  of  cutting  any 
wood  left  unmarketed"— was  not  properly 
an  Issue  in  this  case,  because  plalntltT  tes- 
tified, as  this  record  shows,  that  he  hauled 
all  the  wood  left  after  the  five  mules  were 
taken  from  him,  yet  the  Jury  did  not  find 
anything  for  him  upon  tbat  Issue,  and  hence 
the  error  of  submitting  an  item  of  damage 
not  required  by  the  proof  would,  In  this 
case,  not  be  a  reversible  one. 

All  the  assignments  of  error  -directed  to 
the  charge  of  the  court  are  overruled. 

The  assignment  which  complains  of  tbe 
Item  of  house  rent  of  the  lake  house,  pleaded 
•IS  a  counterclaim  by  the  appellant,  from 
February  19,  1908,  to  August  15,  1906,  not 
being  passed  on  by  the  Jury,  Is  not  well  tak- 
en, because  the  court  In  the  last  clause  of 
its  charge  submitted  to  the  Jury  tbe  general 
issue  of  rents,  and  the  general  verdict  of 
the  Jury  was  equivalent  to  a  finding  against 
appellant 

In  the  tenth  assignment  of  error  the  ap- 
pellant contends  that  the  verdict  of  the  Jury 
was  against  tbe  evidence  as  to  the  amount 
of  the  credit  allowed  her  on  account  of  the 
wood  sales.  As  we  read  and  understand 
the  evidence  in  the  record,  this  assignment 
should  be  sustained. 

The  Jury  In  their  verdict  returned  an  item 
of  store  account,  $66.26,  and  the  value  of 
one  hog,  $15,  against  the  appellee;  but 
there  is  not  an  item  of  testimony  in  this 
record  Justifying  the  awarding  of  that 
counterclaim. 

Because  the  verdict  is  contrary  to  the  evi- 
dence, the  cause  is  ordered  reversed  and 
remanded. 


RANGBR  MERCANTILE  00.  v.  TBRRBTT 

et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  5,  190T. 

Rehearing  Denied  Jan.  23,  1908.) 

1.  Lakdiabd  and  Tbnai«t  — Rent  and  Ad- 
vances —  RlQHT  or  LANDI.OBD  AS  SUBETT 

FOB  Tenant. 

A  landlord  wbo  has  not  himself  famished 
supplies  necessary  to  enable  his  tenant  to  make 
a  crop,  but,  instead,  has  merely  become  surety 
for  the  payment  of  the  debt  incurred  by  his  ten- 
ant for  such  supplies,  has  not  as  against  the  ten- 
ant's creditors  a  lien  on  tbe  tenant's  crop  for 
the  value  of  the  supplies  so  furnished. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  S  0S9.] 

2.  Chattvx,  Mobtoaoes— Tbansfeb  ov  Pbop- 

EBTT    BT    MOKTOAQOB  —  ljABII.m    OF    PCB- 
CRASEB. 

One  who  purchases  mortgaged  property  from 
the  mortgagor  with  notice  of  the  mortgagee's 


rights,  and  appropriates  it  to  his  own  use,  is 
liable  for  the  value  of  the  property  if  less  than 
the  debt  secured,  and,  if  more,  to  the  amount  of 
tbe  debt,  and  hence  where  a  merchant  in  pay- 
ment for  goods  furnished  a  tenant,  mortgagor, 
received  from  him  mortgaged  cotton  subject  al- 
so to  a  landlord's  lien  for  supplies  fumisned  tbe 
tenant,  which  the  merchant  paid,  and  the  mer- 
chant had  knowledge  of  the  mortgagee's  lien, 
j  which  was  less  than  the  value  of  the  goods,  be 
'  is  liable  to  the  mortgagee  for  the  amount  of  his 
'  lien  less  the  amount  of  the  landlord's  lien. 
1      fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
,  vol.  9,  Chattel  Mortgages,  §}  468-471.] 

8.  Same— Right  to  Fobeolobubb. 

Where  a  chattel  mortgagor  has  sold  the 
mortgaged  property  to  one  with  notice  of  the 
lien,  the  mortgagee  is  not  compelled  to  accept  a 
personal  judgment  against  the  mortgagor,  but 
18  entitled  to  foreclosure  of  the  mortgage  as 
against  both  the  mortgagor  and  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  9,  Chattel  Mortgages,  fi{  468-471.] 

Appeal  from  Eastland  County  Court;  A.  E. 
Bill,  Judge. 

Action  by  tbe  Ranger  Mercantile  Company 
against  J.  8.  Terrett,  E.  M.  Hunt  and  an- 
other. From  a  Judgment  granting  insufflcient 
relief,  plaintiff  appeals.  Affirmed  as  to  de- 
fendant Hunt,  and  reversed  as  to  tbe  other 
defendants. 

Earl  Conner,  for  appellant  J.  R.  Frost, 
for  aiq;>ellee8. 

WILLSON,  C.  J.  By  its  suit  commenced 
in  a  Justice  court  appellant  sought  a  recovery 
against  tbe  appellee  Terrett  on  his  promis- 
sory note  in  Its  favor,  dated  February  8, 
1906,  and  due  September  1,  1906,  for  the  sum 
of  $86.67,  10  per  cent  Interest  thereon  from 
the  maturity  thereof,  and  10  per  cent  ad- 
ditional as  attorney's  fees.  It  also  sought  as 
against  Terrett  and  as  against  tbe  appellee 
L.  A.  Bedford  a  foreclosure  of  tbe  lien  of  a 
chattel  mortgage  made  by  Terrett  to  secure 
tbe  payment  of  the  note  on  three-fourths  of 
three  bales  of  cotton,  alleged  to  be  of  tbe 
value  of  $180,  grown  by  Terrett  on  one  E.  M. 
Hunt's  farm  In  Eastland  county,  and  a  re- 
covery against  Bedford  for  the  value  of 
three-fourths  of  two  of  said  three  bales  of 
cotton,  alleged  to  be  tbe  sum  of  $120,  on  the 
ground  tbat  said  Bedford  bad  wrongfully 
purchased  the  same  from  Terrett,  and  con- 
verted tbe  same  to  his  own  use,  In  disregard 
of  its  lien  thereon  by  virtue  of  said  mortgage. 
By  a  supplemental  petition  appellant  charged 
that,  after  the  filing  of  its  suit,  Bedford  had 
purchased  and  converted  to  his  own  use  tbe 
other  of  said  three  bales  of  cotton,  alleged 
to  be  of  tbe  value  of  $50.49,  and  it  prayed  as 
In  Its  original  pleading  for  Judgment  against 
blm.  In  his  answer  Bedford  denied  that  he 
}  purchased  the  two  bales  of  cotton  first  re- 
ferred to  above  from  Terrett,  and  averred 
that  he  purchased  same  from  said  E.  M. 
Hunt,  whom  he  asked  to  be  made  a  party, 
and  against  whom  he  prayed  for  a  Judgment 
for  any  sum  the  mercantile  company  might 
!  recover  against  bim.  Hunt  made  himself 
'  a  party  to  the  suit,  and  in  his  answer  alleged 
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that  the  two  bales  of  cotton  were  grown  on 
his  fann  by  Terrett,  his  tenant,  and  that  he 
had  purchased  same  from  Terrett  "by  virtue 
of  his  Hen  as  landlord."  Terrett  In  bis  an- 
swer admitted  that  he  was  due  appellant 
the  indebtedness  it  claimed  against  him, 
adopted  the  pleading  of  Bedford  and  Hunt 
as  to  the  two  bales  of  cotton  purchased  by 
the  former,  admitted  that  after  appellant's 
suit  was  filed  he  had  sold  to  Bedford  the 
other  of  the  three  bales,  and  averred  that 
as  the  proceeds  of  such  sale,  "after  paylm; 
for  ginning  and  picking"  the  same,  he  had 
deposited  in  the  court  $20.60  for  appellant's 
use  and  benefit  A  trial  in  the  Justice  court 
resulted  In  a  Judgment  declaring  an  indebted- 
ness in  the  sum  of  $97.70  to  exist  in  favor  of 
appellant  against  appellee  Terrett,  directing 
the  $20.60  In  the  registry  of  the  court  to  be 
paid  to  appellant,  and  decreeing  a  recovery 
by  appellant  against  said  Terrett  in  the  sum 
of  $77.10  and  costs  of  suit  In  its  farther 
efTect  the  Judgment  was  In  favor  of  appellees 
Bedford  and  Hunt  against  appellant  for 
coats.  An  appeal  from  this  Judgment  was 
prosecuted  by  the  mercantile  company  to  the 
county  court  of  Eastland  county,  where  on  a 
trial  had  January  12,  1907,  a  like  Judgment 
was  rendered. 

The  evidence  established  beyond  contro- 
versy that  Hunt  rented  land  to  Terrett  on 
which  to  grow  a  crop  during  the  year  1906; 
that  Terrett  was  to  pay  as  rent  one-fourth 
of  the  cotton  and  one-third  of  all  the  other 
crops  be  might  grow  on  the  land;  that  after 
he  had  rented  the  laud,  to  secure  the  note 
sued  upon,  Terrett  executed  and  delivered  to 
appellant  a  mortgage  covering  the  cotton  in 
question ;  that  the  mortgage  was  a  valid  one, 
and  created  a  lien  in  appellant's  favor  on  a 
three-fourth's  undivided  interest  in  the  cotton 
in  question;  that  appellee  Hunt  owned  the 
remaining  undivided  interest  of  one-fourth 
In  said  cotton;  that  appellee  Terrett  was  In- 
debted to  appellee  Hunt  in  the  sum  of 
$4.10  on  account  of  supplies  Hunt  had  fur- 
nished him  to  enable  him  to  make  a  crop  on 
the  rented  land;  that  Terrett  applied  to  ap- 
pellee Bedford,  a  merchant,  to  sell  blm  on  a 
credit  goods,  wares,  and  merchandise  needed 
by  him  while  he  was  engaged  In  making  a 
crop  on  Hunt's  land;  that  Bedford  refused 
to  do  so,  unless  Terrett's  landlord.  Hunt, 
would  "stand  for"  the  payment  of  the  Indebt- 
edness BO  proposed  by  Terrett  to  be  created; 
that  appellee  Hunt  agreed  to  "stand  for"  such 
an  Indebtedness  In  the  sum  of  $50 ;  that  there- 
afterwards,  on  the  faith  of  Hunt's  agreement, 
Bedford  sold  to  Terrett  goods,  etc.,  amounting 
in  value  to  $43.38,  to  be  paid  for  in  the  fall 
of  1006;  that  Bedford  purchased  of  Terrett 
and  Hunt,  the  owners  thereof,  the  cotton  in 
question,  and  in  part  paid  the  sum  due  Terrett 
on  account  of  his  Interest  in  same  by  credit- 
ing against  the  purchase  price  thereof  the 
$43.38  due  to  him  from  Terrett;  that  at  the 
time  he  so  purchased  the  cotton  Bedford  had 
notice  by  reason  of  the  registration  of  appe^ 


lant'B  mortgage,  and  actual  notice,  also,  of 
appellant's  Hen  on  Terretfs  part  thereof; 
that  the  market  value  of  one  of  the  two  bales 
of  cotton  first  purchased  by  Bedford  was  the 
sum  of  $S6.88,  and  that  of  the  other  of  said 
two  bales  was  the  sum  of  $S0.21;  that  the 
market  value  of  Terretfs  three-fourths  inter- 
est therein  subject  to  appellaafs  mortgage 
was  the  sum  of  $81.49;  that  the  market  value 
Of  the  other  bale  of  cotton  was  $60.49;  that 
the  market  value  of  Terrett's  interest  in  the 
same,  subject  to  the  mortgage  was  $37.87; 
and  that  Bedford  paid  to  Hunt  out  of  the  pro- 
ceeds of  the  cotton  the  $4.10  doe  to  Hunt 
from  Terrett  <hi  account  of  the  sui^liea  Hunt 
had  furnished  to  him.  The  testimony  further 
shows  that  the  tliird  bale  of  cotton  was  sold 
pending  the  suit  with  appellant's  consent, 
with  the  understanding  that  the  proceeds  of 
the  sale  should  be  deposited  in  the  court 
Tlie  record  does  not  show  whether  it  was 
agreed  between  the  parties  that  the  $20.60 
deposited  in  the  registry  of  the  court  was 
to  be  treated  as  the  whole  of  the  proceeds  of 
such  sale  or  not 

The  law  being  that  a  landlord  who  has 
not  himself  furnished  the  supplies  necessary 
to  enable  his  tenant  to  make  a  crop,  but,  in- 
stead, has  merely  become  surety  for  the  pay- 
ment of  the  debt  Incurred  by  his  tenant  for 
such  supplies,  has  not  as  against  the  tenant's 
creditors  a  Hen  for  the  value  of  the  suppllea 
so  furnished  on  the  tenant's  crop  (England  v. 
Brlnson,  1  W.  ft  W.  J  321;  Kelley  t.  King, 
18  Tex.  Civ.  App.  360,  44  8.  W.  916;  Kelley 
V.  King  [Tex.  Civ.  App.]  60  S.  W.  629),  and  the 
law  also  being  that  one  who  purchases  from 
the  mortgagor  and  appropriates  to  his  own 
use  the  mortgaged  property,  with  notice  of 
the  right  the  mortgage  confers  on  the  mort- 
gagee, is  liable  for  the  value  of  the  property 
so  purchased  It  less  than  the  debt  secured, 
and.  If  more^  to  the  amount  of  the  debt 
(Fonts  T.  Ayres,  11  Tex.  Civ.  App.  338,  32  & 
W.  436;  McOown  ▼.  Kitchen  [Tex.  Civ.  App.] 
62  S.  W.  801)— It  follows  from  the  facts  re- 
cited that  the  Judgment  complained  of  Is  er- 
roneous in  so  far  as  It  fails  to  adjudge  as 
against  appellee  Terrett  a  foreclosuro  of  ap- 
pellant's mortgage,  and  In  so  far  as  it  falls 
to  adjudge  as  against  appellee  Bedford  the 
amount  of  said  debt  due  by  appellee  Terrett 
less  the  sum  of  $4.10  paid  by  him  to  appellee 
Hunt  on  account  of  supplies  furnished  by 
him  to  Terrett,  and  in  so  far  as  it  faUs  as 
against  said  Bedford  to  adjudge  a  foreclosure 
of  appellant's  mortgage. 

The  Judgment  of  the  county  court,  there- 
fore, will  be  affirmed  as  to  appellee  Hunt 
and  reversed  as  to  appellees  Terrett  and  Bed- 
ford; and,  the  record  before  us  making  it 
proper  to  do  so,  a  Judgment  will  be  roidered 
in  favor  of  appellant  against  appellee  Terrett 
for  the  sum  of  $97.70,  and  interest  thereon  at 
the  rate  of  10  per  cent  per  annum  from  Jan- 
uary 12,  1907,  against  appellee  Bedford  in  fa- 
vor of  appellant  for  the  sum  of  $83.00,  and  ln> 
terest  thereon  at  the  rate  of  6  per  cent  per 
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annum  from  November  16,  1906,  and  against 
both  appellees  Terrett  and  Bedford  for  the 
costs  which  have  accrued  In  this  court,  in 
the  county  court  and  in  the  Justice  court, 
foreclosing  as  against  them  the  Hen  of  appel- 
lant's mortgage,  directing  the  sale  of  the  two 
hales  of  cotton  first  purchased  by  appellee 
Bedford  In  satisfaction  of  the  Judgment, 
after  crediting  it  with  the  $20.60  as  the  pro- 
ceeds of  the  other  bale  of  cotton  paid  into 
the  registry  of  the  county  court  The  Judg- 
ment will  provide  that  an  execution  shall  not 
be  issued  on  it  as  against  appellee  Bedford, 
if  the  two  bales  of  cotton  first  purchased  by 
him  are  found  in  bis  possession  and  sub- 
jected to  the  order  of  sale  it  will  direct  to  be 
Issued. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
BELL.* 
{Court  of  Civil  Appeals  of  Texas.    Dec.  11, 1907. 
Rehearing  Denied  Jan.  22,  1908.) 

1.  TRIAI-— INSTBUCTIONS  —  A7FI.ICABIIJTT  TO 

Evidence. 

Where  there  was  no  evidence  in  support  of 
certain  items  of  damage  claimed  in  the  petition, 
it  was  proper  to  refuse  a  requested  instruction 
that  the  jury  should  not  consider  such  items. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  U  587,  596.] 

2.  Same— EiBBOB  Cubed  by  Instbuctioks. 

Where,  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message  sent 
by  plaintifiC  to  her  brother  announcing  the  death 
of  their  mother,  the  court  erroneoasly  admitted 
evidence  that,  if  the  brother  had  been  advised 
of  the  death,  he  would  have  provided  a  suitable 
burial  for  his  mother,  so  that  she  would  not 
have  been  buried  by  the  public  authorities,  but 
subsequently  the  court  instructed  the  jury  not 
to  consider  such  evidence,  and  told  the  fury  that 
they  could  only  allow  damages  for  plaintiff's 
mental  pain  or  anguish  directly  resulting  from 
the  absence  of  her  brother  at  the  funeral,  the 
error  was  cored. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  IS  703-718.] 

8.  Appeai.  —  Review  —  Questions  of  Fact  — 

Verdict. 

A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i§  3035-3937.] 

4.  TEL.EOBAPBS  —  Failure  to  Deliver  Mes- 
sage—  Excessive  DAifAOES  —  Mental  An- 
guish. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  whereby  plain- 
tiff's brother  was  not  present  at  the  funeral  of 
their  mother,  a  verdict  for  $400.25  was  not  ex- 
cessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  74.] 

Appeal  from  District  Court,  Travis  Coun- 
ty; V.  L.  Brooks,  Judge. 

Action  by  C.  J.  Bell  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  ap- 
peals.   AfiSrmed. 

See  90  S.  W.  714. 

Geo.  H.  Fearons  and  L.  A.  Hill,  for  appel- 
lant D.  W.  Doom  and  D.  H.  Doom,  for  ap- 
(>eUe& 

*Wrlt  of  error  denied  by  -Supreme  Court 


BICE,  J.  Appellee,  plaintiff  below,  sued 
appellant  for  the  alleged  failure  to  promptly 
transmit  and  deliver  to  H.  A.  Jemigan,  her 
brother,  the  following  telegram:  "Austin, 
Texas,  August  23d,  1905.  H.  A.  Jernlgan, 
1706  Live  Oak  Street  Houston,  Texas.  Your 
mother  Is  dying.  Gome  at  once.  [Signed] 
Gallle."  Among  other  allegations  In  plain- 
tiffs petition  It  is  averred  that  H.  A.  Jernl- 
gan was  plaintifTs  brother,  and  Mrs.  C.  M. 
Jernlgan,  referred  to  in  said  telegram  as 
"mother,"  was  the  mother  ot  both  plalntlfT 
and  H.  A.  Jemigan;  that  the  said  Mrs.  C.  M. 
Jernlgan  died  on  the  evening  of  August  23, 
1903;  that  she  left  no  estate  nor  money  with 
which  to  purchase  a  burial  lot  or  defray  her 
funeral  expenses;  that  she,  appellee,  was 
poor,  without  means,  and  herself  unable  to 
do  so;  that  her  brother,  H.  A.  Jemigan,  was 
financially  able  and  willing  to  purchase  a 
burial  lot,  and  defray  the  funeral  expenses 
of  their  said  mother,  and,  If  said '  telegram 
had  been  promptly  delivered  to  him  at  any 
time  before  9  o'clock  on  the  evening  of  the 
28d  of  August  1903,  he  could  and  would 
have  reached  Austin  in  time  to  have  been 
present  at  the  burial  of  his  mother,  and 
could  and  would  have  procured  a  cemetery 
lot  and  defrayed  all  expenses  of  her  burial; 
that,*by  reason  of  the  negligent  failure  of  ap- 
penant  to  deliver  said  telegram,  appellee  was 
compelled  In  her  distress,  on  account  of  her 
poverty  and  the  failure  of  her  brother  to 
come,  to  allow  her  mother  to  be  burled  by  the 
public  authorities  In  a  pauper's  grave,  with- 
out cofiln  or  hearse,  to  her  great  humiliation, 
and  for  which  she  seeks  to  recover  damages. 
Defendant  answered  by  general  and  special 
exceptions  and  general  denial,  and  specially 
pleaded  by  demurrer  and  in  bar  that  said 
telegram  by  Its  language  did  not  give  defend- 
ant notice  of  any  such  facts  or  damages  as 
pleaded  by  plaintiff,  and  that  no  such  dam- 
ages were  in  contemplation  of  the  parties  at 
the  time  of  entering  into  the  contract,  and 
that  the  said  telegram,  or  the  substance  of 
same,  had  been  delivered  to  the  addressee, 
H.  A.  Jernlgan,  within  a  few  minutes  after 
the  receipt  thereof  at  Its  Houston  ofiSce  by 
calling  the  said  Jernlgan  over  a  phone,  and 
reading  the  said  telegram  to  him.  There 
was  a  trial  by  Jury  and  verdict  and  Judg- 
ment for  plaintiff  for  $400.25. 

On  a  former  appeal  of  this  case  (Western 
Union  Tel.  Co.  v.  Bell  [Tex.  Civ.  App.]  90 
S.  W.  715)  It  was  reversed  and  remanded  be- 
cause the  trial  court  permitted  plaintiff  to 
Introduce  evidence  in  support  of  the  above  al- 
legations of  her  petition;  this  court  thereby 
on  said  appeal  sustaining  appellant's  conten- 
tion to  the  effect  that  the  telegram  set  out 
gave  no  notice  to  appellant  of  these  facts 
as  above  pleaded.  But  on  the  trial  of  the 
present  case  the  court  below  followed  the  de- 
cision of  this  court  on  this  subject,  and  ex- 
cluded all  evidence  offered  in  support  of  the 
allegations  of  the  plalntlfTs  petition  In  this 
respect    However,  appellant  Insists  by  Its 
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first  assignment  of  error  that  tbe  conrt  ened 
in  refusing  to  give  in  charge  to  tbe  jury  Its 
fourth  special  charge,  which,  In  effect,  in- 
structed the  jury  not  to  consider  tbe  issoes 
raised  by  said  pleading,  and  to  disregard 
said  pleading,  as  no  testimony  had  been  ad- 
mitted in  proof  of  said  allegations;  and  by 
its  second  assignment  of  error  complained  of 
the  action  of  tbe  trial  court  in  refusing  to  giye 
Ita  fourth  special  charge,  because  it  was  fur- 
ther contended  that  appellant  was  entitled  to 
an  afflrmative  charge  concerning  said  issues, 
and,  further,  that  said  special  charge  should 
have  been  given  because  the  court  had  ad- 
mitted tbe  testimony  by  deposition  of  the 
witness  H.  A.  Jemigan  that,  liad  said  tele- 
gram been  promptly  delivered  to  him,  he  had 
the  means  and  would  at  once  have  come  to 
Austin  and  have  provided  a  suitable  burial 
lot  and  coffin  for  his  mother,  which  answers 
of  the  witness,  however,  it  appears  from  ap- 
pellant's said  assignment  were  afterwards 
withdravm  from  the  consideration  of  the 
jury  by  the  court  But  it  is  contended  that, 
having  once  been  admitted,  it  was  likely  to 
do  appellant  injury,  unless  tbe  jury  were  in- 
structed in  tbe  court's  charge  to  disregard 
all  of  said  issues,  as  no  testimony  was  be- 
fore them  concerning  the  same. 

It  will  be  seen  that  appellant's  contention 
in  the  first  assignment  is  that  these  matters 
having  been  set  out  in  plaintiff's  petition,  but 
no  testimony  having  been  offered  in  support 
of  them,  it  was  entitled  to  have  the  court  tell 
the  jury  not  to  consider  plalntifF's  pleadings. 
We  do  not  concur  in  appellant's  contention. 
Unless  evidence  be  offered  in  support  of  a 
pleading,  there  is  no  issue  to  be  considered 
by  the  jury,  and  it  was  not  necessary  for  the 
court  to  have  referred  to  this  matter  In  its 
charge.  In  passing  upon  the  objection  raised 
by  appellant's  second  assignment  of  error,  we 
deem  It  sufficient  to  say  that  while  it  is  true 
the  court  permitted  appellee  at  first,  over  ob- 
jection of  api>ellant,  to  read  in  evidence  the 
deposition  of  H.  A.  Jernigan  in  support  of 
the  allegations  of  her  petition  to  the  effect 
that.  If  be  had  received  the  telegram  in  time, 
he  could  and  would  have  gone  to  Austin  and 
provided  a  suitable  burial  lot  and  defrayed 
the  funeral  expenses  of  bis  mother,  still',  up- 
on further  objection  to  said  testimony  by  ap- 
pellant, tbe  court  excluded  the  same  from  the 
consideration  of  the  jury,  and  verbally  in- 
structed the  jury  to  disregard  the  testimony 
of  said  Jemigan  in  this  respect  Besides 
this,  the  court  in  Its  main  charge,  In  tbe 
fifth  paragraph  thereof,  eliminated  this  phase 
of  the  case  from  the  consideration  of  the 
jury  by  expressly  charging  the  jury  as  fol- 
lows, to  wit:  "(5)  If  you  find  In  plaintifT's 
favor  under  the  foregoing  instructions,  you 
will,  in  arriving  at  the  amount  of  her  dam- 
ages, allow  her  25  cents,  and  such  additional 
sum.  If  any,  as  win  be  necessary  to  fairly 
and  reasonably  compensate  her  for  any  ad- 
ditional mental  pain  or  anguish,  if  any,  that 
was  caused  plaintiff  as  the  direct  natural. 


and  proximate  result  of  the  failure  of  H.  A. 
Jemigan  to  be  present  at  the  burial  of  their 
mother.  You  will  not  however,  if  you  return 
a  verdict  for  plaintiH,  allow  her  anything  on 
account  of  the  alleged  cost  of  reinterring  the 
body  of  her  mother,  or  on  account  of  tbe 
mental  pain  and  anguish  that  plahitiff  would 
have  suffered  from  the  death  and  burial  of 
her  mother,  even  if  EL  A.  Jemigan  had  been 
present  at  the  time,  or  <hi  account  of  any- 
thing else  than  the  two  items  of  damage  sub- 
mitted for  your  consideration  in  this  para- 
graph of  this  charge."  Appellant  did  not 
object  to  the  action  of  tbe  trial  conrt  in  ver- 
bally instructing  the  jury  not  to  consider  the 
testimony  of  H.  A.  Jemigan,  and  there  is  no 
assignment  of  error  in  this  court  upon  said 
subject.  "We  think  if  there  was  any  error 
committed,  under  tbe  circumstances.  In  tbe 
first  admission  of  the  testimony  of  Jemigan, 
that  the  same  was  cured  by  the  withdrawal 
of  said  testUnony  on  the  part  of  tbe  court 
from  the  jury,  and  by  the  verbal  Instmction 
of  the  court  at  the  time  to  the  jury  not  to 
consider  said  testimony  for  any  purpose;  and 
especially  is  this  true  when  the  court  In  its 
main  charge  to  the  jury  eliminates  thl» 
phase  of  the  case  from  their  consideration. 
A  charge  requested  which  Is  covered  by  in- 
structions given  is  properly  refused;  and  a 
charge  requested  which  is  not  supported  by 
the  evidence  is  likewise  properly  refused.  H. 
&  T.  O.  B.  B.  Co.  V.  Cluck  (Tex.  Sup.)  87  S. 
W.  817,  and  authorities  there  dted. 

Appellant's  third  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  In  over- 
ruling Its  motion  for  a  new  trial,  because  It 
alleges  that  the  verdict  of  the  jury  la  against 
the  overwhelming  weight  and  preponderance 
of  the  evidence  in  this  case,  and  because  the 
evidence  showed  that  the  telegram  was 
promptly  transmitted  from  Austin  to  Hous- 
ton, and  thereafter,  in  a  few  minutes,  deliv- 
ered to  the  addressee  Jemigan  by  phone,  and 
that  he  understood  the  contents  of  said  mes- 
sage or  tbe  substance  of  tbe  same.  It  Is 
only  necessary  to  say,  relative  to  this  assign- 
m&it,  that  there  is  a  conflict  of  testimony  on 
this  issue,  and  that  there  is  sufSdent  evi- 
dence to  support  the  finding  of  the  jury 
thereon.  This  being  the  case,  this  court  is 
not  called  upon  to  disturb  the  verdict  of  the 
jury  upon  a  question  of  fact 

Appellant's  fourth  assignment  of  error 
complains  that  the  verdict  of  the  jury  is  ex- 
cessive. We  do  not  concur  with  appellant  In 
this  contention,  because  in  this  class  of 
cases  there  Is  no  certain  <^  definite  rule  limit- 
ing the  judgment  or  discretion  of  the  jury  as 
to  the  amount  of  their  verdict.  We  think, 
under  the  facts  and  circumstances  in  evi- 
dence, tbe  verdict  Is  not  excessive,  and  ought 
not  to  be  disturbed  for  this  reason. 

Finding  no  error  In  the  proceedings  of  tlie 
court  below,  and  believing  the  evidence  am- 
ply sufficient  to  sustain  tbe  judgment,  tbe 
same  is  in  all  things  affirmed. 

Afiirmed. 


Digitized  by  VjOOQIC 


TexO 


OUBBIBi  T.  MISSOUBI,  K.  <fc  T.  BT.  CO.  OF  TEXAS. 


1149 


<3URKIE  V.   MISSOURI,  K.  &  T.  BT.  00. 

OP  TEIXAS.* 
■<Conrt  of  Civil  Appeals  of  Texaa.     Not.  27, 
1907.    Rehearing  Denied  Jan.  22,  1906.) 

1.  Mastkb  and  Sebvant— Injubiks  to  Sbbv- 
ant— asbukption  of  hibk. 

Where  an  experienced  railroad  man  who 
had  often  used  a  certain  turntable  knew  that, 
by  reason  of  defects  therein,  occasionally  it 
stopped  saddenly  while  being  tamed,  he  agsnm- 
od  the  risk  of  injury  austalned  by  reason  of  the 
sudden  stopping  of  the  table  while  he  was  assist- 
ing in  turning  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  If  574-600.] 

2.  Same— Action— IssuEB  and  Pboof. 

Where,  in  an  action  for  injnriea  to  a  brake- 
man  owing  to  the  sudden  stopping  of  a  turn- 
table while  he  was  assisting  in  turning  it,  the 
petition  alleged  negligence  consisting  of  an  al- 
leged defective  oonstrnction  and  condition  of  the 
table,  whereby  it  occasionally  stopped  suddenly 
-while  being  turned,  plaintiff  was  not  entitled  to 
recover  on  evidence  tending  to  show  negligence 
consisting  of  naing  the  table  to  turn  larger  en- 
fcines  than  the  table  was  adequate  to  accommo- 
<3ate. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §g  861-876.] 

3.  Appeal,— Habhliss  Ebbok— EIbbob  Cubed 
BY  Verdict 

Errors  In' instructions  are  faarmlefls  where 
the  verdict  rendered  was  the  only  one  warranted 
by  the  pleadings  and  evidence. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §5  4035,  4225-4230.] 

Appeal  from  District  Court,  Hill  County; 
W.  O.  Wear,  Judge. 

Action  by  J.  S.  Currie  against  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Tex- 
418.  From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Morrow  ft  Smlthdeal,  for  appellant.  Coke, 
Miller  ft  Coke  and  Ramsey  ft  Odell,  for  ap- 
pellee. 

RICE  J.  This  was  a  suit  for  damages  for 
personal  Injuries  resulting  In  verdict  and 
Judgment  for  tbe  defendant,  from  wblch  this 
appeal  is  prosecuted. 

It  was  alleged  by  the  appellant  that  at  the 
time  of  bis  injury  be  was  employed  by  tbe 
appellee  as  a  brakeman,  and  that,  In  the  dis- 
cbarge of  his  duties  as  such,  it  became  neces- 
sary tor  him  to  assist  tn  turning  an  engine 
on  a  turntable  In  Waco,  and  that  in  under- 
taking to  do  so  the  said  table  stopped  sud- 
denly, causing  great  strain  upon  tbe  appel- 
lant's legs,  resulting  in  the  injury  complained 
of.  The  negligence  alleged  is  as  follows: 
"That  said  turntable  was  defective  In  Its 
construction,  so  that  It  would  sometimes  stop 
suddenly  when  being  turned;  that  the  said 
turntable  was  out  of  repair,  so  that  it  would 
sometimes  stop  suddenly  when  it  was  being 
turned ;  that  It  was  defective  In  Its  construc- 
tion and  was  out  of  repair.  In  that  tbe  ends 
of  the  table  where  It  Joined  on  to  the  tracks 
leading  to  and  from  the  same  were  too  long, 
and  there  was  not  sufficient  space  for  said 
table  to  turn  all  tbe  way  round,  and  the  ends 
of  said  table  or  turning  part  thereof  were 
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defective  In  construction  and  out  of  repair, 
80  that,  when  the  said  table  was  being  turned, 
they  would  catch  apd  hang  against  the  sides 
of  the  table ;  that  a  more  accurate  description 
of  the  defects  in  the  construction  of  said 
turntable,  and  the  parts  of  said  table  that 
were  out  of  repair,  and  a  more  accurate  de- 
scription of  the  defective  condition  of  the 
same,  cannot  be  given,  because  plaintiff  Is 
not  Informed  thereof,  and  because  of  want  of 
om>ortnnlty  to  Inspect  said  table  after  his 
Injuries."  Appellee,  after  a  general  demur- 
rer and  general  denial,  relied  on  the  defense 
of  contributory  negligence  and  assumed  risk, 
and  alleged  under  said  latter  plea  that  the 
defects  and  the  danger  Incident  to  tbe  use  of 
said  table  In  said  condition  were  open,  pat- 
ent, and  visible  and  well  known  to  plaintiff, 
and,  in  the  ordinary  discharge  of  bis  duties 
as  an  employe  of  defendant,  must  necessarily 
have  been  known  to  him,  and  were  as  easily 
ascertained  by  him  as  by  the  defendant,  and 
that  by  continuing  In  the  performance  of  said 
work  with  said  knowledge  and  means  of 
knowledge  the  plaintiff  assumed  the  risk  of 
any  Injury  to  himself,  and  was  guilty  of  neg- 
ligence approximately  contributing  to  such  In- 
juries. AH>ellant  testified :  That  he  was 
48  years  old.  That  In  June,  1906,  he  was  en- 
gaged as  a  brakeman  In  the  employ  of  ap- 
pellee. That  he  knew  that  appellee  had  a 
turntable  In  Waco,  and  knew  where  It  was 
located.  During  the  time  he  was  braking  on 
a  freight  train  for  this  company  engines  were, 
within  his  knowledge,  turned  on  that  turn- 
table, and  that  he,  as  brakeman,  assisted 
In  turning  engines  thereon.  That  about  the 
12th  or  13th  of  June,  1905,  he  assisted  twice 
In  turning  an  engine  on  that  table,  other 
parties  aiding  him  in  so  doing.  That  on  the 
12th  of  June  he  succeeded  In  turning  the 
table,  but  did  not  remember  whether  It  was 
day  or  night,  but  thought  It  was  in  the  day- 
time. That  on  the  13th  of  June,  the  next  day 
thereafter,  he  succeeded  in  turning  the  table 
with  two  brakemen  and  the  fireman,  and  that 
It  was  getting  so  hard  that  the  engineer  got 
down  and  helped  them.  That  on  this  occa- 
sion, while  pushing  It,  everybody  halloaing 
"push,"  and  while  be  was  doing  all  he  could 
standing  on  tbe  bottom,  the  turntable  stopped 
all  at  once.  That  he  did  not  remember 
whether  the  turntable  got  all  the  way  round 
before  it  stopped.  That  It  was  dark,  and  he 
was  unable  to  see  in  what  position  the  turn- 
table was.  That  the  table  had  to  be  turned 
before  the  engine  could  be  gotten  off.  That 
he  did  not  know  It  was  going  to  stop  that 
way.  That  the  turntable  was  usually  turned 
by  the  train  crew.  When  the  turntable  stop- 
ped that  night,  his  leg  was  hurt.  That  he 
was  pushing  it  hard,  and  was  on  a  strain 
when  the  table  stopped.  That  after  that  bis 
leg  bad  a  "kind"  of  dead  feeling,  the  leg  felt 
heavy,  and  he  could  not  get  abont  as  he 
usually  did.  That  he  did  not  report  the  In- 
jury to  the  company.  That  he  had  been  en- 
gaged as  a  brakeman  from  20  to  26  years, 
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and  bad  much  experience  In  railroading,  and 
was  familiar  and  acquainted  with  the  duties 
of  a  brakeman.  That. at  the  time  he  was 
hurt  he  had  been  in  the  employ  of  appellee 
since  1901,  and  had  been  running  from  HiUs- 
boro  to  Waco  since  May,  1901,  on  appellee's 
road.  That  he  saw  the  turntable  frequently 
at  Waco,  and  used  It  occasionally,  but  did  not 
recall  the  number  of  times  that  he  bad  used 
It,  but  had  used  It  whenever  his  business  re- 
quired Its  use,  and  had  known  of  the  turn- 
table being  there  since  1901.  That  after  the 
Injury  he  continued  to  work  for  the  company 
until  the  25th  of  September,  1905.  That 
what  caused  the  table  to  stop  it  had  gotten 
old  and  out  of  fix,  or  something,  and  it  was 
dark.  That  the  cause  of  his  leg  being  hurt 
was  on  account  of  pushing  so  hard.  That  he 
was  not  struck  by  anything.  That  not  a  drop 
of  blbod  was  spilled,  and  that  nothing  touch- 
ed bim.  He  was  simply  pushing  away,  and 
the  thing  stopped  and  afterwards  his  leg  was 
hurt  That  he  knew  that  the  table  was  hard 
to  push,  and  shortly  afterwards  it  was  all 
right  That  before  this,  many  years  ago, 
while  working  for  a  railroad  in  Mississippi, 
he  had  been  run  over  by  a  loaded  coal  car, 
and  this  same  leg  was  injured  above  the 
knee — a  large  bole  was  knocked  in  it  Ttiat 
soon  after  the  injury  complained  of  in  this 
case  he  began  to  suffer  from  his  leg,  and  had 
what  is  called  "varicose  veins." 

Graham,  conductor  of  the  train  in  question, 
and  also  a  witness  for  plaintiff,  testified  that 
he  was  acquainted  with  the  defendant's  turn- 
table at  Waco,  and  had  experience  turning 
engines  on  it  and  had  seen  it  work  quite 
often.  That  about  June.  1905,  the  turntable 
was  a  little  hard  to  turn;  that  it  was  built 
for  smaller  engines,  and  later  on,  when  they 
got  larger  ones,  it  was  considerably  heavier 
a  part  of  the  tlme^  and  sometimes  stopped 
while  being  turned.  "By  being  hard  to  turn, 
I  mean  it  took  more  pressure.  If  the  engine 
was  balanced  perfectly  on  the  table,  it  was 
not  as  hard  as  if  not  balanced  perfectly.  The 
fact  of  its  being  hard  to  turn  was  easily  dis- 
covered or  discoverable  by  anybody  who  tried 
to  look  at  it  A  brakeman  there  trying  to 
turn  it  around  would  soon  discover  the  fact 
that  he  C9uld  not  turn  it,  or,  if  hard  to  turn, 
he  would  discover  that,  and  a  man  who  was 
at  work  could  not  keep  from  noticing  whether 
it  was  easier  or  heavier."  It  was  the  duty  of 
the  brakeman  to  assist  in  turning  the  engine 
on  this  turntable.  It  was  a  fact  that,  when 
the  engine  did  stop,  it  was  due  to  the  fact 
of  its  not  being  properly  balanced.  It  was 
the  duty  of  the  brakeman  who  was  undertak- 
ing to  move  the  table  to  see  whether  or  not  it 
was  properly  balanced.  He  was  in  a  situation 
so  that  he  could  see  whether  it  was  properly 
balanced.  The  engineer  in  moving  the  en- 
gine acts  upon  the  signals  from  the  brake- 
man,  who  tells  him  where  to  stop.  The  ea- 
gineer  is  away  up  where  he  cannot  see  where 
to  place  the  engine.  The  brakeman  stands  at 
one  end  of  the  turntable  or  the  other,  and 


gives  the  signals  to  the  engineer  when  tbe 
engine  is  properly  placed  on  the  table.  Tbey 
are  the  only  men  to  see  where  to  atop  and 
place  the  engine,  and  to  place  tbe  same  wbore 
it  would  turn  easily,  and  tb^  can  see  better 
than  any  one  else  whether  it  Is  placed  on  the 
table  all  right  If  the  brakeman  does  bis 
duty  and  the  engine  is  properly  balanced, 
there  is  no  difficulty,  except  that  it  is  a  little 
harder  to  turn.  If  it  is  perfectly  balanced, 
there  is  no  difficulty  in  turning  the  engine  at 
the  same  time.  Tbe  table  has  always  turned 
harder  than  ordinary,  and  this  is  the  only  de- 
fect It  turned  all  right,  but  was  bard  to 
turn,  and  the  brakeman  could  tell  in  the  ni^t 
whether  the  engine  was  properly  balanced  or 
not  The  above  is  substantially  all  of  tbe 
evidence  upon  the  Issues  raised  by  this  ap- 
peal, and  which  we  find  to  be  true. 

Appellant's  first  and  second  assignments 
of  error  complain  of  the  action  of  tlie  trial 
court  in  giving  two  special  charges  at  tbe 
instance  of  the  defendant  which.  In  substance, 
told  the  Jury  that  if  appellant  was  injured 
while  attempting  to  turn  an  engine  on  the 
turntable  in  question,  and  they  should  far- 
ther believe  that  the  turntable  was  defective, 
and  by  reason  of  which  defect  it  was  caused 
suddenly  to  stop,  but  they  should  further  be- 
lieve that  the  condition  of  said  table  and  the 
amount  of  force  and  strength  necessary  to 
turn  or  move  the  same  were  known  to  the 
plaintiff,  or  In  the  ordinary  discharge  of  bis 
duties  as  an  employe  of  defendant  must  nec- 
essarily have  been  known  to  bim,  then.  In 
such  event,  they  could  find  for  defendant 
Under  the  facts  in  evidence  In  this  case,  we 
think  there  was  no  error  in  giving  these 
charges,  because  the  evidence  showed  that  ap- 
pellant was  an  old  experienced  railroad  man, 
had  frequently  seen  and  often  used  the  table 
in  question,  and  knew  that  it  waa  hard  to 
turn.  The  defects  In  it,  if  any,  were  obvi- 
ous and  open,  and  could  have  been  easily 
knovra  to  him,  and  that  he  used  the  same 
with  such  Icnowledge.  While  it  is  true  tbe 
law  requires  tbe  employer  to  furnish  safe  ap- 
pliances for  his  employes,  still,  if  an  &n- 
ployfi,  with  knowledge  of  the  fact  that  any 
machinery  or  instnunentallty  he  is  using  In 
his  work  is  defective  or  InsulSclent,  contin- 
ues to  use  the  same,  this  knowledge  will  ex- 
onerate the  company  from  liability  if  any 
injury  should  occur  to  the  servant  by  reason 
thereof,  and  the  servant  will  be  held  to  have 
assumed  the  risk  of  injury  in  such  cases. 

In  the  case  of  Texas  &  Pacific  Railway 
Co.  v.  Bradford,  66  Tex.  734,  2  S.  W.  596,  59 
Am.  Rep.  639,  in  treating  upon  this  subject 
Judge  Stayton  says:  "The  liability  of  the 
master  to  the  servant  for  injuries  resulting 
from  the  use  of  defective  implements  arises 
from  tbe  fact  that  it  is  the  duty  of  the  mas- 
ter to  furnish  implements  not  defective,  and 
a  servant  unless  the  defect  be  patent  may 
assume  that  the  master  in  this  respect  has 
performed  his  duty ;  but,  when  be  has  knowl- 
edge that  the  master  has  not  done  so,  if  he 
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continues  In  tbe  employment  tai  wbtdi  such 
defective  Implements  are  used,  be  most  ordl-- 
narlly  be  held  to  aasmne  the  risks  incident 
to  the  serrice  as  It  is  attempted  to  be  car- 
ried on,  and  not  to  assume  only  the  risks  in- 
cident to  such  service  when  carried  on  with 
implements  not  defective  of  their  kind  and 
suitable  to  the  work  undertaken.  It  is  fre- 
quently said  that  the  servant  must  establish 
three  propositions  to  entitle  him  to  recover 
from  the  master  for  an  injury  received  In 
the  master's  business:  First,  that  the  appli- 
ance is  defective;  second,  that  tbe  master 
had  notice  thereof,  or  ought  to  have  had; 
and,  third,  that  the  servant  did  not  Imow  of 
the  defect  and  had  nM  equal  means  of  know- 
ing with  the  masteri.  Wood  on  Master  & 
Servant,  414."  See,  also,  M.,  E.  &  T.  Ry. 
Co.  V.  Hannlg,  91  Tex.  .351,  43  S.  W.  608;  I. 
&  G.  N.  R.  R.  Co.  V.  MflCarthy,  64  Tex.  632; 
Railway  Co.  v.  Taylor,  TO  Tex.  104,  14  S.  W. 
918,  23  Am.  St  Rep.  319;  Oreen  v.  Cross, 
79  Tex.  130,  15  S.  W.  X20;  20  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  <p.  112,  note,  and 
authorities  collated  thereunder.  It  will  be 
seen  in  this  case  that  no  assignment  of  neg- 
ligence was  based  upon  the  InsuCBciency  or 
inadequacy  of  the  turntable  to  be  used  as 
such,  but  the  negligence,  in  fact,  complained 
of  was  an  alleged  defective  construction  and 
condition  of  the  table.  The  evidence  in  this 
respect,  we  think,  falls  to  show  that  the  ta- 
ble was  defectively  constructed,  as  alleged  by 
appellant,  but  that  the  cause  of  the  sudden 
stopping  of  the  table  was  d«e  to  tbe  fact 
that  larger  engines  were  being  used  upon  it 
than  It  was  originally  deslgned.to  accommo- 
date. It  Is  a  familiar  and  elemfentary  prin- 
ciple of  law  that  a  plaintiff  must  plead  the 
facts  upon  which  he  relies  for  a  ♦recovery, 
and  is  only  entitled  to  Judgment  lipon  the 
case  as  made  In  his  pleadings,  and  that  a 
cause  of  action  not  pleaded  will  not  support 
a  Judgment  in  bis  favor.  Having  failed  In 
this  case  to  plead  that  the  table  was  Insuffi- 
cient or  Inadequate  for  the  accommodation  of 
the  larger  engines,  such  as  were  being  used 
at  the  time  of  the  alleged  Injury,  and  having 
failed  to  allege  that  the  use  by  appellee  of 
tbe  table  in  question  for  the  turning  of  such 
large  engines  was  negligence  on  the  part  of 
appellee,  we  are  of  opinion  that  appellant  can 
predicate  no  right  of  recovery  upon  such  ev- 
idence when  offered.  We  say  this  without  in- 
tending to  intimate  that  our  Judgment  would 
have  been  different,  under  the  facts  of  this 
case,  even  if  the  pleadings  had  Justified  the 
admlsgion  of  such  evidence. 

There  are  other  assignments  of  error  com- 
plaining of  tbe  charge  of  the  court,  as  well 
as  the  refusal  to  give  special  charges  request- 
ed by  appellant,  all  of  which  we  overrule 
without 'discussing  In  detail,  because  we  be- 
lieve, under  the  facts  in  evidence,  that  no 
other  verdict  or  Judgment  except  the  one  ren- 
dered could  have  been  rendered  by  the  Jury 
or  allowed  to  stand  by  the  court ;  and,  where 
such  Is  the  case,  it  is  ordinarily  immaterial 


whether  or  not  the  court  may  have  commit- 
ted error  In  charging  the  Jury  or  in  failing 
to  give  special  charges  requested,  because 
such  error.  If  any,  could  not  affect  the  result 
and  would  be  regarded  as  harmless.  Gas- 
ton V.  Dashlell,  65  Tex.  619;  Lee  v.  Wel- 
bome,  71  Tex.  602,  8  S.  W.  471;  Hussey  v. 
Moore,  70  Tex.  4S,  7  S.  W.  606 ;  Galveston  v. 
Morton,  68  Tex.  409. 

Finding  no  such  error  in  the  prooeedtaigs  of 
the  trial  court  as  requires  a  reversal  of  its 
Judgment,  the  same  Is  in  all  things  affirmed. 

Affirmed. 


JOLLBT  V.  OLIVER. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  15k 
1908.) 

1.  Pabtiis— New  Paeties— Joikdbb— Amkhd- 

M£NT 

Under  SayleB*  Ann.  Civ,  St.  1897,  art. 
1188,  anthoriziiig  amendment  of  pleadings  by 
leave  of  court,  plaintiff  was  entitled  to  brinK  In 
a  new  defendant  by  amended  original  petition 
at  any  time  while  the  cause  was  pending  be- 
tween plaintiff  and  the  original  defendants. 

[£]d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  {{  76-87.] 

2.  Same— DiscLAiKEB. 

It  was  no  objection  to  such  amendment 
that  the  original  defendants  had  filed  a  dis- 
claimer, which  had  been  called  to  the  court's  at- 
tention, the  case  not  having  been  disposed  of, 
and  no  Judgment  having  been  rendered  on  the 
disclaimer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Parties,  S8  76-87.] 

8.   PUCAMNfl — DlSCI-AIMEB— WiTHDBAWAt. 

Defendants  having  disclaimed,  and  their 
disclaimer  having  been  brought  to  the  attention 
of  the  court,  but  no  judgment  having  been  ren- 
dered on  the  disclaimer,  they  were  entitled  to 
amend  or  withdraw  it 

4.  PABTiEa- Bbinoino   ih    Nbw    Parties — 
Right  to  Object. 

Where  original  defendants  had  filed  a  dis- 
claimer, they  could  not  object  that  plaintiff's 
second  amended  petition  bringing  in  a  new 
party  defendant  on  the  eve  of  the  trial,  was  a 
surprise  to  tbem.  and  therefore  not  allowable, 
as  provided  by  Sayies'  Ann.  Civ.  St  1897,  art 

im 

Appeal  from  Schleicher  County  Court;  J. 
W.  TImmlns,  Judge. 

Action  by  W.  C.  Jolley  against  E  Olivw 
and  another.  From  a  Judgment  for  defend- 
ant E.  Oliver,  plalnUfl  appeals.  Reversed  and 
remanded. 

Brlghtman  &  Upton,  for  appellant 

JAMES,  C.  J.  W.  C.  Jolley,  on  March  8, 
1907,  sued  F.  Oliver  and  E.  Oliver  in  trespass 
to  try  title  for  a  tract  of  land.  On  April 
6tb  he  filed  the  following  pleading,  indorsed 
"Plaintiff's  Second  Supplemental  Petition": 
"W.  C.  Jolley  V.  E.  Oliver  et  al..  No.  139.  In 
the  District  Court  of  Schleicher  County,  Tex- 
as. Now  comes  the  plaintiff,  W.  C.  Joll^, 
in  tbe  above-«itltled  and  numbered  cause,  and 
files  this  bis  second  supplemental  petition  for 
the  purpose  of  making  new  parties  to  this 
suit  and  says  that  A.  Oliver  is  also  a  proper 
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party  to  this  suit ;  tbat  he  resides  in  Schleich- 
er county,  Texas.  Wherefore,  plaintiff  prays 
tbat  citation  issne  to  the  said  A.  Oliver  as 
required  by  law,  and  that  on  final  hearing  of 
this  cause,  he  have  Judgment  for  the  title 
and  possession  of  the  land  described  in  plaln- 
titr's  original  petition,  and  for  general  relief. 
L.  H.  Brightman,  Attorney  for  plaintiff."  On 
April  30,  1907,  F.  Oliver  and  B.  Oliver  filed 
a  disclaimer.  Also  on  April  SOth  A.  Oliver 
answered,  excepting  specially  to  the  above 
supplemental  petition,  because  (1)  said  plead- 
ing was  not  sufficient  to  Institute  a  suit 
against  him,  because  he  could  not  be  made  a 
party  by  a  supplemental  petition ;  (2)  because 
said  pleading  does  not  contain  any  of  the 
requisites  of  a  petition  In  trespass  to  try 
title,  does  not  show  whether  it  is  an  attempt 
to  make  him  a  party  plaintiff -or  party  defend- 
ant, and  because  it  asks  no  judgment  against 
said  A.  Oliver,  and  asked  that  the  suit  be 
dismissed  as  against  him.  This  answer  then 
proceeded  to  plead  not  guilty,  etc.  On  same 
day  the  court  gave  Judgment  against  the 
original  defendants  upon  their  disclaimer, 
and  by  another  order  sustained  all  of  A.  Oli- 
ver's demurrers  to  said  sui^Iemental  peti- 
tion, to  which  ruling  plaintiff  excepted,  and 
also  asked  leave  to  file  a  second  amended 
original  petition,  which  was  granted.  On 
same  day  plaintiff  filed  a  second  amended 
original  petition  in  the  form  of  a  petition  In 
trespass  to  try  title  against  all  three  defend- 
ants, and  as  to  A.  Oliver,  prayed  that  he  be 
cited  to  answer  at  the  next  term.  And  there- 
upon A.  Oliver  moves  the  court  to  strike  this 
oat,  and  to  have  the  cause  dismissed  as  to 
blm  for  the  reason  "that  prior  to  the  filing  of 
the  same  the  defendants  E.  Oliver  and  F.  Oli- 
ver had  disclaimed  any  title  to  the  land  sued 
for,  and  filed  said  disclaimer  In  the  court,  and 
upon  this  case  being  called  for  trial  on  this 
morning  the  court's  attention  was  called  to 
said  disclaimer,  and  that  said  second  amend- 
ed answer  (petition)  was  not  filed  imtll  in 
the  afternoon,  after  said  disclaimer  had  been 
called  to  the  attention  of  the  court ;  tbat  by 
reason  of  said  disclaimer  there  was  no  suit 
against  any  defendant  except  this  defendant, 
A.  Oliver;  tbat  he  was  sought  to  be  made 
a  party  to  a  supplemental  petition  and  not  by 
amendment;  that  said  supplemental  petition 
was  not  sufficient  to  make  the  defendant  a 
party  to  this  salt  for  the  reasons  set  forth  in 
defendant  A.  Oliver's  demurrers  as  contained 
in  his  original  answer,  to  which  reference 
Is  made  for  defendants'  exceptions  to  the 
same;  that  the  court  announced  from  the 
bench  prior  to  the  filing  of  said  second  amend- 
ed original  answer  (petition)  that  he  sustain- 
ed said  exceptions  to  said  second  supple- 
mental petition,  and  to  permit  plaintiff  to  file 
said  second  amended  original  petition  at  this 
time  would  be  In  effect  permitting  the  plain- 
tiff to  file  an  original  suit  by  an  amended 
petition  to  a  supplemental  petition."  On 
same  day  the  court  sustained  the  motion  in 
all  things,  and  struck  the  second  amended 


original  petition  from  the  record,  and  dl» 
missed  the  cause  as  to  A.  Olivw. 

Plaintiff  bad  the  right  by  amended  original 
petition  to  bring  in  a  new  defendant  Sayles* 
Ann.  Olv.  St  1897,  art  1188.  TWs  he  could 
do  at  any  time  while  the  cause  was  pending 
between  plaintiff  and  the  prlginal  defend- 
ants. When  the  second  amended  original  pe- 
tition was  filed.  It  would  appear  from  tbe 
record  before  us  that  the  original  defendants 
had  filed  a  disclaimer,  and  that  such  disclaim- 
er bad  been  "called  to  the  attention  of  the 
court";  but  evldoitly  tbe  case  was  not  dis- 
posed of,  and  tbe  court  bad  raidered  no  Judg- 
m&it  on  tbe  disclaimer.  Tbe  case  was  open 
because  tlie  court  bad-  given  plaintifl  leave 
to  amend.  At  the  tlmy  this  amended  petition 
was  filed  the  original  Aefendants  still  had  the 
right  to  amend  and  withdraw  their  disclaim- 
er. The  second  aigtended  original  petition 
did  not  profess  to  ibe  an  amendment  of  the 
"supplemental"  peftitlon,  but  an  amendment 
of  tbe  petition  Itstflf .  It  asked  for  citation  to 
the  next  term  d  A.  Oliver,  and  In  fact  A. 
Oliver  appeared  and  answered.  It  may  be 
that  the  original  defendants  would  have  had 
tbe  right  to  object  to  tbe  filing  of  the  second 
amonded  petition  upon  the  ground  that  com- 
ing M  it  did  (A  the  eve  of  a  trial.  It  operated 
as  a  surprise  to  them.  Sayles'  *nn  cSv.  St 
1897,  art  1189.  But  as  they  bad  on  file  a 
disclaimer,  they  had  no  interest  that  would 
be  prejudiced  by  the  making  of  tbe  new 
party.  ,   , 

We  think  tiie  pleading  should  not  have 
been  strldcen'ont 

Beversed  and  remanded. 

y 


WIMON  V.  BLUa 

(Cou^  of  Civil  Appeals  of  Texas.    Jan.   8, 
1908.) 

1.  Bboesbs  —  Beai.    Ebtaie  — Gomhission  — 
Bight  to. 

Where  a  real  estate  broker's  right  to  a 
commission  depended  npon  a  sale,  he  was  not 
entitled  to  it  npon  the  execution  of  a  contract 
giving  a  prospective  purchaser  secured  by  the 
broker  an  option  to  purchase. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  8,  Brokers,  H  70-72.] 

2.  (30RTRACTS'  —  Modification  —  Gohbideba- 

TION. 

Where  a  real  estate  broker's  right  to  a 
commission  depended  upon  a  sale,  tbe  owner's 
promise  after  the  execution  of  a  contract  giv- 
ing a  prospective  purchaser  secured  by  the 
broker  an  option  to  purchase  that  he  would 
pay  the  commission  before  the  consummation  of 
the  sale  is  not  enforceable,  being  without  con- 
sideration. 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  11,  Ciontracts,  S  1119.] 

S.  Bbokebs  —  AonoR    roB   (3oiaaEsiON8  — 

Pleadiwo. 

Where,  In  an  action  for  a  real  estate 
broker's  commission  to  he  paid  for  secnrinK  a 
purchaser,  plaintiff  relied  upon  an  agreement 
tor  a  sale  made  by  the  owner  with  a  prospec- 
tive purchaser  secured  by  the  broker,  it  was 
not  necessary  for  the  owner  to  plead  that  tbe 
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contract  wu  not  conrammated  by  a  aale,  hia 
general  denial  pnttinf  in  issue  tibe  fact  of  a 
-sale. 

Appeal  from  IMstrict  Court,  Frio  County; 
Hon.  J.  F.  Mnllaly,  Judge. 

Action  by  George  I.  Wilson  against  W.  W. 
Kills  for  a  real  estate  broker's  commission. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

R.  W.  Hudson,  tor  appellant  John  T.  Blr- 
«us  and  A.  C.  Bullitt,  for  appellee. 

JAMES,  0.  J.  Plaintiff,  George  I.  Wil- 
son, was  the  agent  of  W.  W.  Ellis  to  sell 
«ertaln  land.  He  found  one  J.  B.  Ewell, 
wtio  agreed  to  buy  tbe  land  at  the  price 
fixed  by  Ellis,  and  he  drew  up,  and  tliey 
signed,  a  contract,  which  was  as  follows: 
"Know  all  men  by  these  presents,  this  De- 
cember 23,  1906,  that  we  W.  W.  Ellis  of  the 
first  part  and  J.  B.  Elwell  of  the  second 
part,  does  agree  to  the  following  trade  to 
-wit:  W.  W.  Ellis  of  the  first  part  does  agree 
to  sell  and  convey  to  J.  B.  Swell  of  Knox 
<20unty,  Tex.,  all  of  his  farm  containing  seven 
hundred  and  twelve  (712)  acres,  for  and  in 
<»n8lderation  of  $4,272,  four  thousand  two 
hundred  and  seventy-two  dollars,  paid  and  to 
be  paid  as  follows:  $200  cash  to  operate  as 
«  forfettnre  in  case  of  failure  to  comply 
with  the  terms  of  this  trade  by  said  J.  B. 
EJwell;  in  the  event  of  compliance  with  the 
terms  of  the  trade,  the  two  hundred  dollars 
is  to  be  a  credit  on  cash  payment  of  two 
thousand  which  is  to  be  paid  by  J.  B.  Swell 
wltliin  thirty  days  or  by  January  23,  1906, 
and  assumption  of  payment  to  the  state  for 
■tL  tract  of  school  land  555  acres  or  $555  and 
two  promissory  notes,  to  l)e  paid  as  follows, 
one  for  $717,  seven  hundred  and  seventeen, 
to  t>ear  interest  at  rate  of  7  per  cent  per 
annum  from  January  1,  1906,  and  payable 
January  1,  1911,  or  before,  and  $1,000,  one 
thousand  dollars,  to  bear  7  per  cent,  interest 
from  January  1,  1906,  payable  January  1, 
1916,  or  before,  W.  W.  Ellis  to  furnish  ab- 
stract of  this  land  and  J.  B.  E^veil  is  to  pay 
for  land  when  examined  and  passed  upon 
favorably  by  some  one  selected  by  J.  B. 
Bwell,  and  W.  W.  Ellis  to  give  possession  on 
compliance  with  the  terms  of  this  trade  by 
J.  B.  EVwell  and  in  case  of  failure  to  comply 
with  the  terms  of  this  trade  by  W.  W.  Ellis, 
he  is  to  forfeit  to  J.  B.  Bwell.  $200  (two 
hundred  dollars)."  Plaintiff  testified  that 
after  said  contract  was  signed  Ellis  asked 
him  wtiat  his  commission  was,  and  plaintiff 
told  him  that  he  charged  him  5  per  cent,  of 
the  sum  the  property  sold  for,  which  amount- 
ed to  $213.60,  the  sum  sued  for.  That  de- 
fendant made  no  objection,  and  said  be 
would  leave  the  sum  due  plaintiff  with  who- 
ever plaintiff  left  the  contract  with  In  the 
town  of  Pearsall,  but  that  he  preferred  that 
he  leave  it  with  Judge  Pranglln.  The  next 
day  they  came  to  Pearsall,  and  plaintiff  left 
tbe  contract  with  him.  Plaintiff  told  Prangs 
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tin  that  Mr.  Bails  was  to  leave  his' commis- 
sion with  him,  and  be  promised  to  send  it  to 
plaintiff.  That  it  had  never  l>een  paid,  etc. 
Plaintiff  testified  that  Bills  had  placed  the 
property  tn  his  tiands  for  sale.  Ewell  fail- 
ed to  buy  the  property.  Upon  these  facts  the 
trial  Judge  Instructed  the  Jury  to  return  a 
verdict  for  the  defendant. 

The  instmction  was  correct.  Plaintiff  ef- 
fected no  sale.  What  he  did  entitled  him  to 
the  commission  In  tlie  event  tbe  contract  re- 
sulted in  a  sale.  Defendant  was  clearly  not 
obligated  to  pay  the  commission  when  the 
contract  was  entered  into,  and  If  what  plain- 
tiff testified  to  about  defendant  agreeing  to 
leave  the  same  with  Pranglln  should  be  taken 
to  mean  that  he  promised  to  pay  it  then  and 
there,  there  was  no  consideration  for  such 
a  promise.  Appellant's  first  assignment  of 
error  Is  overruled,  as  plaintiff's  right  to  com- 
pensation depended  upon  a  sale,  not  the  exe- 
cution of  a  contract  which  in  this  case  was 
a  mere  option,  as  it  gave  the  purchaser  the 
right  to  refuse  to  buy.  It  was  not  necessary 
for  defendant  to  plead  that  the  contract  was 
not  consummated  by  purchaser.  The  general 
denial  put  In  issue  the  fact  of  a  sale.  We  may 
state  In  addition  that  we  think  it  was  neces- 
sary for  plaintiff  to  show,  in  addition  to  the 
making  of  the  contract  ti>at  It  had  resulted 
in  sale.  We  overrule  the  second  assignment, 
for  the  reason  that  the  contract  did  not  ob- 
ligate the  purchaser  to  buy  the  property.  We 
overrule  also  the  third  assignment  as  we  can 
see  no  consideration  to  support  a  promise  by 
defendant  to  pay  the  commission  without  ref- 
erence to  whether  or  not  the  contract  ma- 
tured Into  a  sale. 

The  Judgment  is  affirmed. 


BUBEETT  &  BARNES  v.  MILLER. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  8, 1908.) 

1.  GtTABANTT— PABTIIS. 

Where,  in  an  action  on  a  promise  of  defend- 
ants to  pay  for  supplies  to  be  advanced  to  a 
third  iwrson,  the  evidence  showed  that  de- 
fendantB  had  a  contnct  with  the  third  person 
to  aupplv  them  with  materials,  and  that  it  was 
with  reference  to  such  contract  that  defend- 
ants agreed  to  pay  for  supplies  furnished  by 
plaintiit,  he  was  entitled  to  recover,  though  one 
of  tbe  defendants  testified  that  tbe  contract  was 
with  the  third  person  in  connection  with  a  firm, 
and  thoagh  the  supplies  were  advanced  on  orders 
si^ed  by  the  firm  with  the  consent  of  tbe 
third  person. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Guaranty,  8{  30-32.] 

2.  Tbiai.— iRSTBuoiions— Pbbpordkbance  of 

BVIDENCK. 

Where  the  evidence  was  conflicting  ns  to 
whether  defendant  was  indebted  to  plaintlfF, 
and  the  court  charged  to  find  for  plaintiff,  if 
they  found  from  a  preponderance  of  the  evidence 
the  fact  as  claimed  by  him,  a  charge  to  find 
for  defendant  if  they  found  the  contoary  from 
a  preponderance  of  the  evidence  was  not  er> 
roneons  as  requiring  defendant  to  prove  t^  the 
preponderance  of  the  evidence  that  he  did  owe 
the  debt 

[Ed.  Note.— For  cases  in  point  •*•  Cent  Die. 
vol.  46,  Trial,  H  649,  560.] 
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Appeal  from  IMatrlct  Court,  Orange  Coun- 
ty;   W.  B.  Powell,  Judge. 

Action  by  h.  MUler  against  A.  M.  H.  Stark 
and  others.  From  a  Judgment  for  plaintltC, 
defendants  Bturkett  and  Barnes  appeal.  Af- 
firmed. 

Adams  &  Hugglns,  for  appellants. 

JAMES,  G.  J.  This  action  was  by  Miller 
to  recover  of  A.  M.  H.  Stark  and  Burkett  & 
Barnes  an  account  for  items  furnished  Stark, 
which  he  alleged  Burkett  &  Barnes  specially 
agreed  to  pay  for  prior  to  the  furnishing  of 
the  Items,  and  as  a  special  Inducement  and 
consideration  for  supplying  them.  There  was 
a  verdict  for  plaintiff  against  all  defendants 
for  the  amount  of  the  account  Burkett  & 
Barnes  appeal. 

Under  assigmneirts  of  error  1  to  6  appel- 
lants make  these  propositions:  "(1)  An  agree- 
ment to  become  liable  for  the  account  of 
another  person  Is  confined  to  the  liability 
for  the  account  of  such  person  alone,  and 
does  not  comprehend  liability  for  the  accounts 
of  copartnership  firms  of  which  such  person 
may  be  a  member.  (2)  A  suit  brought  upon 
the  petition  of  A.  against  B.  &  C.  upon  the  ac- 
count of  B.  with  A.,  alleging  that  C.  has  un- 
dertaken to  become  liable  for  same,  is  at 
variance  with  and  not  supported  by  proof  of 
Items  composing  said  account  Incurred  by 
copartnership  firms  of  B.  &  D.,  B.  &  E.,  and 
B.  &  F."  If  these  propositions,  as  applied 
to  the  evidence  in  this  record,  show  error,  the 
error  was  very  pronounced,  because  the  court 
charged  the  Jury  as  follows :  "It  is  immate- 
rial who  got  the  goods  and  articles  charged 
on  the  account  from  L.  Miller,  provided  they 
were  obtained  by  the  consent  of  the  said  A. 
M.  H.  Stark  and  under  the  agreement  made, 
if  any,  between  the  said  Burkett  &  Barnes 
and  MUler  to  let  the  said  Stark  have  the 
same."  Whatever  merit  the  propositions 
would  have  in  a  proper  case,  we  think  the 
law  is  with  the  court's  charge  on  the  facts 
of  this  case.  Burkett  &  Barnes  had  a  con- 
tract with  Stark  to  supply  them  with  ties. 
This  was  undisputed,  and  It  was  with  ref- 
erence to  this  contract  with  Stark  that  they 
agreed  with  Miller  to  be  liable  for  sup- 
plies furnished  by  Miller.  The  testimony  of 
Barnes  himself  shows  that  the  contract  that 
Burkett  &  Barnes  liad  for  the  ties  was  not 
with  Stark  alone.  He  testified  he  had  no 
contract  with  Stark  individually,  never  dealt 
with  him  individually,  but  only  with  him  In 
connection  with  a  firm.  This  being  so,  sup- 
plies furnished  by  Miller  in  pursuance  of 
such  contract,  through  orders  given  under 
the  direction  or  consent  of  Stark,  would  be 
within  Burkett  and  Miller's  agreement,  al- 
though some  or  all  of  the  orders  were  signed 
in  the  name  of  a  firm  of  which  Stark  was 
a  member.  There  was  no  variance  between 
the  allegations  and  proof.  The  Judgment  in 
ttds  case  was  afQrmed  some  weeks  ago,  be- 
cause of  the  state  of  appellants'  briefs ;  but 


appellants  have  shown  in  their  motion  for  re- 
hearing tltat  we  labored  under  a  mistake  in 
so  doing,  and  the  above  opinion  is  to  take 
the  place  of  the  one  now  on  file,  which  is 
withdrawn. 

There  is  a  sixth  assignment  of  error,  which 
we  also  overrule.  The  issue  whether  or  not 
Burkett  ft  Barnes  promised  to  pay  for  the 
supplies,  etc.,  advanced  by  Miller  to  Stark 
before  the  account  was  opened,  was  siq>port- 
ed  either  way  by  conflicting  testimony.  Tlie 
court  charged  the  Jury  by  the  third  para- 
graph to  find  for  the  plaintiff  against  them, 
if  th^  found  from  the  preponderance  of  the 
evidence  that  they  liad  so  agreed,  and  in  the 
fourth  paragraph  to  find  for  Burkett  & 
Barnes,  if  they  found  from  a  preponderance 
of  the  evidence  that  they  had  not  so  agreed. 
The  assignment  contends  that  the  fourth 
paragraph  required  Burkett  ft  Barnes  to 
prove  by  a  preponderance  of  evidence  that 
they  did  not  owe  the  debt,  when  the  bur- 
den of  proof  was  on  plaintiff  to  prove  that 
they  owed  it.  A  charge  on  a  contested  issue 
of  fact  Is  properly  determined  either  way  ac- 
cording to  the  preponderance  of  the  testi- 
mony, and  this  is  all  the  court  told  the  Jury. 

Affirmed. 


BPPS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Tan. 

15,  1908.) 

CaimNAL  Law— AppEAii— Hecobd. 

On  appeal  in  a  criminal  case  the  question 
whether  the  verdict  is  contrary  to  the  law  and 
the  evidence  cannot  be  reviewed,  in  the  absence 
of  a  statement  of  facts  or  bill  of  exceptioos. 

Appeal  from  Tarrant  County  Court;  John 
h.  Terrell,  Judge. 

W.  C.  Epps  was  convicted  of  a  criminal 
offense,  and  he  appeals.    Affirmed. 

F.  J.  McOord,  Asst  Atty.  Gen.,  for  the 

State. 

RAMSET,  J.  In  this  case  it  is  complained 
tliat  the  verdict  of  the  Jury  is  contrary  to 
the  law  and  to  the  evidence.  There  is  no 
other  matter  complained  of  in  the  motion  fbr 
a  new  trial.  The  record  as  submitted  con- 
tains no  statement  of  facts  or  bill  of  excc^ 
tions.  The  indictment  is  valid  and  regular, 
MiC.  distinctly  charges  the  offense  of  which 
appellant  is  convicted. 

This  being  true,  as  presented  to  us,  there- 
is  no  error  In  the  conviction;  and  the  aea- 
tence  of  the  court  below  is  affirmed. 


ADEN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Taa.  16l 
1908.) 

GBnaNAi.  IiAW— Appeait-Rkookd  —  Mattebs 
TO  BE  Shown. 

Where  the  record  contains  'no  order  anthor- 
izing  the  filing  of  a  bill  of  exceptions  and  state- 
ment of  facts  after  adjournment  of  the  conrt. 
and  they  were  so  filed,  tliey  cannot  be  considered. 
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Appeal  from  Tarrant  County  Court;  John 
Ii.  Terrell,  Judge. 

Jim  Aden  was  convicted  of  violating  tbe 
Sunday  law,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  Sunday  law,  the  pimlsb* 
ment  assessed  being  a  fine  of  $100  and  60 
days'  confinement  In  the  county  Jail. 

Court  adjourned  on  the  31st  of  August 
The  statement  of  facts  and  bill  of  exceptions 
were  filed  on  the  leth  of  September.  The 
record  does  not  contain  an  order  authorizing 
the  filing  of  said  bill  of  exceptions  and  state- 
ment of  facts  after  adjournment  of  the  court 
They,  therefore,  cannot  be  considered.  In  the 
absence  of  a  statement  of  facts  and  bill  of 
exceptions,  the  matters  set  up  In  motion  for 
a  new  trial  cannot  be  revised. 

The  Judgment  Is  affirmed. 


BLACEMAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan. 
16,  1908.) 

Cbiuikal  Law— AppiaI/— Recognizance. 

Where  the  jadgment  assessed  punishment  at 
a  certain  sum  as  a  fine  and  confinement  for  a 
certain  period  and  the  recognizance  on  appeal 
recited  only  the  imprisonment  as  the  punish- 
ment, the  appeal  will  be  dismissed. 

[Ed.  Note. — For  cases  in  Doint,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  i  2711.] 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Judge. 

Jim  Blackman  was  convicted  of  a  crlmiaal 
offense,  and  be  appeals.    Appeal  dismissed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Motion  of  the  Assist- 
ant Attorney  General  Is  made  to  dismiss  the 
appeal  because  the  recognizance  Is  not  suffi- 
cient The  Judgment  assessed  the  punish- 
ment at  $60  as  a  fine  and  60  days'  confine- 
ment In  the  county  jalL  The  recognizance  re- 
cites the  punishment  only  as  being  60  days' 
Imprisonment  This  Is  not  sufficient.  The 
motion  Is  well  taken. 

The  appeal  la  dismissed. 


GADDIS  V.  STATE. 

(Court  of  C!riminal  Appeals  of  Texas.    Jan.  15, 
fe08.) 

INTOXICATINO   LlQUORB  —  CRIKINAL   PbOSECU- 

TiONS—EviniNCB— Sufficiency. 

Evidence  on  a  trial  for  the  violation  of  the 
local  option  law  held  not  to  support  a  convic- 
tion. 

Appeal  from  Wood  County  (Tourt;  J.  O. 
Souse,  Judge. 

W.  M.  Oaddla  was  convicted  of  a  violation 
of  the  local  option  law,  and  he  appeals.  Be- 
versed  and  remanded. 


Bozeman  &  CTamiibell  and  Mounts  &  Jones, 
for  appellant.  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Information  char^ 
ges  that  appellant  sold  intoxicating  liquor  to 
B.  F.  Stephens  In  violation  of  the  local  op- 
tion law. 

Stephens  was  placed  on  the  stand  and  tes- 
tified that  he  bought  a  half  pint  of  whisky 
from  R.  T.  Irvlngton  on  March  12,  1907, 
about  9  or  10  o'clock  in  the  morning,  and 
paid  him  26  cents  for  It,  and  carried  the 
bottle  of  whisky  to  Mrs.  Smith's  hotel  and 
put  It  in  his  grip.  This  bottle  was  handed 
to  Mr.  Cain,  Justice  of  the  peace  at  Alba, 
Tex.,  on  one  evening  In  March.  This  bottle 
was  identified  by  reason  of  some  marks  or 
hieroglyphics  placed  on  it  for  the  purpose  of 
identifying  It  This  witness  further  testi- 
fied: "I  have  never  bought  any  intoxicating 
liquor  from  the  defendant  W.  M.  Gaddls, 
and  W.  M.  Gaddis  was  not  present  when  I 
bought  the  whisky  from  R.  T.  Irvlngton.  I 
never  saw  hhu  at  Irvington's  place  of  busi- 
ness at  any  time." 

A.  S.  Cain  testified  that  he  knew  the  wit- 
ness Stephens;  knew  the  defendant  and  R. 
T.  Irvlngton ;  that  Stephens  brought  a  bottle 
of  whisky  to  his  house  In  his  grip;  that  it 
was  a  half  pint  bottle;  and  witness  Identi- 
fled  a  bottle  as  the  one  upon  wtilch  he  placed 
a  label  on  which  he  had  written.  Cain  testi- 
fied that  he  did  not  know  the  character  of 
business  run  by  R.  T.  Irvlngton,  etc. 

R.  T.  Irvlngton  testified  for  the  state  that 
during  the  month  of  March  he  (witness)  was 
running  a  business  in  the  J.  D.  Hill  house  at 
Alba;  that  up  to  about  the  15th  of  the 
month  of  March  appellant  owned  the  busi- 
ness in  the  house  where  he  (Irvlngton)  was 
working;  that  at  the  time  Gaddls  bought 
these  fixtures  there  were  a  few  cigars,  fruit, 
and  some  soda  water  in  the  house,  besides 
the  fixtures;  that  he  (Irvlngton)  was  to  take 
charge  of  It  for  which  he  was  to  receive  |35, 
bis  board  and  barber  bill.  He  further  states: 
"There  was  no  agreement  with  Gaddis,  more 
tlian  I  was  to  get  same  as  with  Holmes  & 
Lloyd.  He  told  me  to  stay  In  the  house  and 
work  as  I  had  been  doing.  I  was  working 
for  O.  C.  (Kit)  Holmes  when  he  owned  the . 
business  and  when  he  sold  it  He  sold  It  to 
Allen  Lloyd,  and  I  worked  for  Mr.  Lloyd 
while  he  owned  the  business.  Allen  Lloyd 
sold  the  fixtures  and  business  to  W.  M.  Gad- 
dls. W.  M.  Gaddls  gave  me  a  note  In  pay- 
ment for  the  fixtures,  etc.,  for  the  sum  of 
$126,  dated  February  18,  1907.  I  indorsed 
the  note  to  J.  D.  Hill.  (Witness  idenUfled 
the  note  that  be  Indorsed  to  Hill.)  I  had 
whisky  shipped  to  me  after  W.  M.  Gaddls 
bought  the  stock,  and  I  sold  some  whisky. 
I  do  not  know  that  W.  M.  Gaddls  knew  that 
I  was  buying  whisky.  I  never  told  him  that 
I  was;  but  he  knew  I  was  running  the  busi- 
ness for  him.  I  got  nothing  but  my  wages. 
»  *  •  When  W.  M.  Gaddls  bought  the  fix- 
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tures  and  stock  that  I  was  mnning,  he  told 
me  that  I  could  stay  In  ttaere  and  run  the 
business,  and  that  he  was  going  to  sell  It 
right  away.  He  told  me  not  to  sell  any  in- 
toxicating liquor  to  anybody.  There  was  no 
intoxicating  liquor  in  stock  when  W.  M.  Gad- 
dls,  the  defendant,  bought  same.  There  were 
some  revenue  licenses  posted  x)p  in  the  house 
I  am  running  that  I  had  taken  out  myself 
when  C.  C.  (Kit)  Holmes  and  I  were  running 
the  business.  They  were  in  the  name  of  R. 
T.  IiTlngton  and  C.  C.  Holmes.  There  was 
no  revenue  license  In  this  house  In  the  name 
of  W.  M.  Gaddls,  and  there  was  no  other 
license  except  in  my  name  and  Holmes'.  Mr. 
Gaddls  bad  formerly  been  In  the  cold  drink 
business  in  Alba  at  another  house  up  the 
street;  but  I  imderstood  that  be  bad  sold  out 
about  the  middle  of  January,  1907.  He  is 
now  In  the  wholesale  grocery  business  in  the 
town  of  Alba,  with  Wylye  &  Co.  I  made  the 
orders  for  the  whisky  without  asking  Mr. 
Gaddls,  and  paid  for  the  same,  and  did  it 
all  'in  my  name.  I  don't  suppose  he  knew 
anything  about  it  He  came  around  about 
the  14th  day  of  March,  1907,  and  told  me 
he  bad  sold  out  When  I  sold  any  whisky, 
W.  M.  Gaddls  was  not  present,  and  I  don't 
suppose  knew  anything  about  it  I  sold  it  of 
my  own  accord,  and  without  his  suggestion. 
I  did  not  sell  any  whisky  to  B.  F.  Stephens 
on  March  12,  1907,  or  at  any  other  time.  I 
never  did  sell  him  one-Iialf  pint  of  whisky." 

Holmes  testified,  for  the  state,  that  ap- 
pellant had  been  over  to  bis  wareliouse  some 
time  during  the  month  of  March  and  told  the 
witness  tt^it  the  boys,  referring  to  Richard 
Irvlngton,  said  they  "have  run  out  of  stuflF 
(meaning  whisky)  and  told  me  to  let  the  boys 
(Irvlngton)  have  some  stuff  (meaning  whisky) 
and  he  would  see  it  paid  for" ;  that  be  had 
presented  a  bill  to  appellant,  and  he  Itad  re- 
fused to  pay  for  it  This  conversation  oc- 
curred after  appellant  was  arrested  in  this 
case,  and  the  evidence  shows  that  appellant 
was  arrested  on  the  16th  day  of  March ;  and 
this  sale  should  have  occurred  on  the  12th. 
Another  witness  testified  that  he  had  seen 
appellant  in  the  particular  house  a  few 
times,  but  not  often.  This  Is  the  substance 
of  the  evidence. 

There  are  quite  a  number  of  bills  of  ex- 
ception, several  of  which  present  clearly  re- 
versible error,  and  which  we  deem  it  unnec- 
essary to  discuss,  because  we  are  of  opinion 
that  this  evidence  does  not  make  out  a  case. 
The  state  placed  Irvlngton  on  the  stand  and 
vouches  for  bis  testimony,  and  his  evidence 
excludes  the  idea  of  a  partidpancy  In  the 
sale  by  appellant,  and  excludes  the  Idea  that 
Irvlngton  had  any  authority  from  appellant 
to  sell  whisky,  but,  on  the  contrary,  that  he 
had  his  express  orders  not  to  do  so.  Ste- 
phens testifies  that  he  bought  the  whisky 


from  Irvlngton,  and  appellant  was  not  pres- 
ent This  witness  also  testifies,  in  regard  to 
his  connection  with  this  and  several  other 
cases,  that  he  had  been  sent  over  frmn  Winns- 
boro  to  Alba  by  one  of  the  state's  counsel 
for  the  purpose  of  buying  whisky  and  getting 
up  cases,  and  was  told  if  he  would  do  so 
that  his  pistol  case  might  be  lighter  on  him. 
It  seems  that  this  witness  had  a  pistol  case 
pending  against  him  in  the  county  court  and 
that  it  is  yet  pending  against  him.  This  wit- 
ness further  testified  that  Mr.  Carlock  gave 
him  $10  with  which  to  defray  his  expenses 
in  going  to  Alba,  and  while  there  trying  to 
buy  whisky  from  parties.  He  further  testi- 
fied that  he  was  convicted  at  the  last  term  of 
the  county  court  and  fined  $100  in  his  pistol 
case;  that  the  costs  in  the  case  was  alMut 
$200 ;  and  that  he  secured  a  new  trial  in  bis 
case.  Then  he  says :  "I  went  to  Alba  to  get 
some  cases,  if  I  could,  against  the  boys,  and 
believed  and  yet  believe  it  will  be  dismissed. 
That  Is  why  I  am  swearing  in  this  case;  to 
get  my  case  dismissed.  Mr.  Gain  let  me  liave 
some  money  while  In  Alba  to  pay  some  of 
my  expenses." 

To  say  the  least  of  it  this  testimony  comes 
In  very  questionable  shape,  and  yet  it  does 
not  make  out  a  case  against  ap^jellant  In 
fact,  it  excludes  the  idea  that  appellant  sold 
witness  any  whisky.  The  question  suggested 
by  the  bills  of  exception  are  not  discussed, 
because  of  the  fact  that  we  l)elleve  the  state 
has  failed  to  make  a  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


McGULLUS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Tan. 
15,  1908.) 

Cbikinai.  Law  —  Appeal  —  Biix  or  EIxcep- 

TIONS  OB  STATKITENT  OF   FACTS— NSCBSSITT 
IX>B. 

On  a  criminal  appeal  the  question  whether 

the  verdict  is  contrary  to  the  law  and  againBt 
the  weight  of  the  evidence  cannot  be  reviewed, 
where  there  is  neither  statement  of  facts  nor 
bill  of  exceptions. 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Judge. 

Sam  McGulIus  was  convicted  of  a  public 
offense,  and  he  appeals.    Affirmed. 

F.  J.  McCord.  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  record  contains 
neither  statement  of  facts  nor  bill  of  excep- 
tions. The  only  question  presented  in  the 
motion  for  a  new  trial  was  that  the  verdict 
Is  contrary  to  the  law  and  against  the  weight 
and  preponderance  of  the  evidence.  In  the 
absence  of  the  testimony  this  question  can- 
not l>e  revised. 

The  Judgment  is  affirmed. 
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MIM8  V.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.    Jan. 

16,  1908.) 

1.  Cbihikai.  Law— Appeal— Recobd. 

Alleged  error  in  refusing  a  continnance  can- 
not be  icTiewetl  on  appeal,  where  no  applica- 
tion to  continue  appears  in  the  record  and  the 
transcript  contains  no  bill  of  exceptions  to  the 
action  of  the  court  in  overrnling  the  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
-vol.  15,  Criminal  Law,  g  2^.] 

2.  Same. 

In  the  absence  of  the  facts,  the  question 
whether  an  instruction  should  have  been  given 
on  aggravated  assault  on  a  prosecution  for  as- 
sault with  intent  to  murder  cannot  be  reviewed. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  U  2940-2942.] 

Appeal  from  Criminal  District  Court,  Dal- 
las Oonnty ;  W.  W.  Nelms,  Judge. 

Elim  Mlms  was  convicted  of  assault  wltb 
Intentlcm  to  murder,  and  he  appeals.  Af- 
firmed. 

F.  J.  McGord,  Aast.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  to  murder,  and  his  punishment 
assessed  at  confinement  In  the  penitentiary 
for  a  term  of  five  years.  The  record  Is  before 
us  without  a  bill  of  ezceptlons  or  statement 
of  facts. 

The  indictment  is  attacked  because  it  did 
not  have  the  correct  name  of  the  defendant, 
and  did  not  charge  malice  and  intent  to  mur- 
der on  the  part  of  "Elon  Mlms,"  but  did 
charge  that  th»e  was  malice  and  intent  to 
murder  on  the  part  of  "Bllm."  The  indict- 
ment charges  the  otCense  throughout  as  against 
"Elim  Mlms."  We  do  not  find  the  name 
"Elon"  contained  in  it 

It  Is  contended  the  court  erred  in  not 
granting  a  continuance.  If  an  application  to 
continue  was  made,  it  is  not  in  the  record; 
nor  does  the  transcript  contain  a  bill  of  ex- 
ceptions to  the  action  of  the  court  overrul- 
ing it 

We  are  unable  to  revise  the  question  as  to 
whether  the  court  should  or  should  not  have 
charged  on  aggravated  assault  as  the  facts 
are  not  l>efore  us. 

As  the  record  is  presented,  the  judgment 
will  be  affirmed ;  and  it  is  so  ordered. 


FABRBLL  v.  STATEL 
(Court  of  Criminal  AppMla  of  Texas.    Jan.  16, 

Obihikal  Law  —  AppeaIl  —  Recobd  —  State- 
he  nt  OF  Facts— Necebsitt  fob. 

Whether  a  verdict  is  contrary  to  the  evi- 
dence and  the  charge  cannot  be  reviewed,  in  the 
absence  of  a  statement  of  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  {  293iB.] 

Appeal  from  Criminal  District  Court,  Dal- 
las Ooimty ;  W.  W.  Nelms,  Judge. 

Bert  Farrell  was  convicted  of  theft  and 
he  appeals.    Affirmed. 


F.  J.  McCord,  Afist  Atly.  Gen.,  for  the 

State. 

RAMSEY,  J.  Appellant  was  convicted  of 
theft,  and  his  ptmlshment  assessed  at  two 
years'  confinement  In  the  penitentiary. 

There  is  neither  statement  of  facts  nor  bill 
of  exceptions  in  the  record.  The  issues 
raised  by  motion  for  a  new  trial  are  to  the 
effect  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence  and  to  the  charge  of  the  court. 
In  the  absence  of  a  statement  of  facts  quen- 
ttons  of  this  character  cannot  be  reviewed, 
and  the  judgment  is  therefore  affirmed.  Tay- 
lor V.  State  (Tex.  Cr.  App.)  67  8.  W.  821,  and 
Moore  V.  State  (Tex.  Cr.  App.)  60  S.  W.  355. 


BLUE  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1907.    Rehearing  Denied  Jan.  22,  1908.) 

1.  CantiNAi,    Law  — CoNTiHUANCB  — Motion 
roB— Sufficiency. 

A  motion  for  a  continuance  because  of  the 
absence  of  a  witness  by  whom  defendant  ex- 
pected to  prove  that  he  acted  in  self-defense, 
that  he  was  attacked  b^  prosecuting  witness, 
who  made  a  demonstration  as  if  to  draw  a 
pistol,  that  such  demonstration  was  accompanied 
with  words  and  acts  indicating  an  immediate  in- 
tention by  prosecuting  witness  to  inflict  on  him 
deatJi  or  serious  bodily  injury,  and  that  defend- 
ant was  at  the  time  doing  nothing  and  disturb- 
ing nobody,  was  too  general. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  ${  1349-1355.] 

2.  Saks— AppEAii— HAKurESs    Ebbob— Aduis- 
siON  OF  Evidence. 

Where  a  witness,  having  testified  to  the 
good  reputation  of  defendant  as  being  a  quiet, 
law-abiding  citizen,  was  asked  on  cross-examina- 
tion if  he  bad  not  heard  of  a  difficulty  between 
defendant  and  another  wherein  defendant  drew 
a  gun,  to  which  he  answered  that  he  had  heard 
of  it  for  the  first  time  at  the  trial,  error,  if 
any,  in  his  cross-examination,  in  that  it  was 
hearsay,  was  not  reversible. 

Appeal  from  District  Court  Brazos  Coun- 
ty; J.  C.  Scott  Judge. 

George  Blue  was  convicted  of  a  crime,  and 
he  appeals.   Affirmed. 

V.  B.  Hudson,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  moved  to  con- 
tinue the  case  on  account  of  the  absence  of  a 
witness  named  Green,  by  whom  he  expected 
to  prove  that  he  "acted  in  his  own  self  de- 
fense; that  this  defendant  was  attacked  by 
the  said  Sol  Ellis,  who  made  demonstration 
as  if  to  draw  a  pistol  from  his  pocket ;  that 
said  demonstration  was  accompanied  with 
words,  acts,  and  the  manner  of  the  said  pros- 
ecuting witness,  Sol  Ellis,  indicating  an  im- 
mediate intention  upon  the  part  of  the  said 
Sol  Ellis  to  inflict  upon  the  defendant  death 
or  serious  bodily  injury."  And  he  recites, 
further,  that  he  (appellant)  was  at  the  time 
doing  nothing  and  disturbing  nobody.  The 
state's  theory  was  that  appellant  made  an 
unnecessary  assault  ui>an  Ellis;    that  Ellis 
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fled,  and  api>ellant  shot  blm  as  be  ran  away ; 
and  the  evidence  Is  conclusire  that  he  was 
shot  from  behind.  Quite  a  number  of  wit- 
nesses testified  to  the  Immediate  facts,  among 
them,  several  In  behalf  of  the  defendant  The 
allegations  in  the  motion  as  to,  the  facts  ex- 
pected to  be  proved  are  very  general  Indeed, 
and  hardly  sufficient  to  have  authorized  the 
court  to  continue.  Viewing  this  entire  rec- 
ord, we  are  of  opinion  that  the  testimony 
of  this  absent  witness,  even  If  he  was  expect- 
ed to  swear,  would  probably  not  be  regarded 
as  true.  Be  this  as  it  may,  we  are  of  opin- 
ion that  the  motion  Is  too  general. 

Henry  Mitchell,  in  behalf  of  appellant,  test- 
tifled  to  the  good  reputation  of  appellant  as 
being  a  quiet,  law-abiding  citizen.  On  cross- 
examination  be  was  asked  if  be  had  not 
heard  of  the  defendant  on  one  occasion  hav- 
ing a  difficulty  with  a  white  man  by  the  name 
of  Phillips  and  drawing  a  gun  on  him.  Wit- 
ness replied  that  be  had  heard  of  It  for  the 
first  time  at  the  trial  of  this  case.  Objection 
was  urged  that  It  was  hearsay,  immaterial, 
irrelevant,  and  abed  no  light  upon  the  case, 
and  tended  to  prejudice  the  right  of  the  de- 
fendant, etc.  As  this  was  presented,  we  do 
not  believe  It  was  error,  und.  If  so,  not  of 
sufficient  inqiortance  to  require  a  reversal 
of  the  judgment  The  reputation  of  appellant 
had  been  presented  to  the  Jury  at  his  Instiga- 
tion, and  it  was  shown  to  be  that  of  a  quiet, 
law-abiding  citizen.  General  reputation  is  in 
the  nature  of  hearsay.  If  this  witness  had 
beard  anything  derogatory  to  appellant's 
character,  he  could  be  crossed  about  It ;  for 
he  bad  testified  to  the  fact  that  his  reputation 
was  good.  He  stated,  however,  that  he  never 
heard  of  the  transaction  until  he  came  to 
this  trial.  As  this  is  presented,  even  if  error, 
it  is  not  of  sufficient  importance  to  require 
a  reversal  of  the  Judgment. 

We  think  there  is  no  sufficient  reason 
shown  why  the  judgment  should  be  reversed. 

The  Judgment  is  affirmed. 

HENDERSON,  J.,  absent 


McCRIMMON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 
1907.    On  Rehearing,  Jan.  22,  1908.) 

1.  Cbixikai.  La.w— GoifTiNUANOE  —  Necksbitt 
OF  Dn.iaENCE. 

The  diligence  required  in  obtaining  process 
for  the  presence  of  witnesses  is  much  more  strict 
on  an  application  for  a  second  continuance  tlian 
on  the  application  for  the  first. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1314.] 

2.  Same. 

Where,  on  an  application  for  a  second  con- 
tinuance, it  appeared  that  the  moving  party  had 
aslced  for  no  process  to  compel  the  attendance 
of  the  witnesses  in  question  and  made  no  eSort 
to  secure  such  attendance,  the  motion  was  proi)- 
erly  denied. 

SEjd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  14,  Criminal  Law,  {{  1314.  1338.] 


On  Rehearing. 

3.  Same  —  Appeai,  —  BiiJ,  of  Exceftions  — 
Qualifications. 

Qualifications  of  the  trial  judge  to  a  bill  o^ 
exceptions  will  control  statements  in  the  main 
portion  of  the  bill,  in  the  absence  of  a  contest 
oy  appellant  in  the  form  of  a  bill  by  bystanders. 

Ai^ieal  from  Cherokee  County  Court;  R. 
L.  Robinson,  Judge. 

Jesse  McCrimmon  was  convicted  of  un- 
lawfully carrying  a  pistol,  and  he  appeals. 
Affirmed,  and  motion  for  rehearing  over- 
ruled. 

Bennett  B.  Perkins,  for  appellant  F.  J. 
McCord,  Asflt  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction 
for  unlawfully  carrying  a  pistol.  Appellant 
applied  for  a  continuance  cm  account  of  the 
absence  of  three  witnesses,  which  was  re- 
fused by  the  court  This  was  the  second  ap- 
plication for  a  continuance.  The  case  was 
set  for  trial  on  October  14th  for  October 
28th.  On  said  last  date  the  case  was  again 
set  over  to  the  afternoon  of  the  29  th,  and 
when  that  time  was  reached  it  was  reset 
for  October  30th.  The  witnesses  Gregory, 
CrewB,  and  Clemmie  Muse  were  present  on 
neither  the  28tb  nor  29th,  which  was  known 
to  appellant  and  his  counsel.  They  asked 
for  no  process  to  compel  their  attendance 
and  made  no  effort  to  secure  such  attend- 
ance. The  parties  lived  within  from  6  to  14 
miles  of  the  courthouse.  No  amplication  for 
attachment  for  any  of  the  witnesses  was  ask- 
ed at  any  time.  At  the  time  of  the  trial  it 
was  stated  Muse,  a  woman,  was  on  account  of 
recent  birth  of  a  child  unable  to  attend  court 

The  testimony  of  McGee,  Introduced  dur- 
ing the  trial,  was  that  he  was  near  appel- 
lant, and  had  better  opportunity  to  see  ap- 
pellant  at  the  time  he  sbould'bave  had  the 
pistol  than  either  Gregory  or  Crews,  and 
their  testimony  was  simply  cumulative  and 
circumstantial.  The  witness  Muse  was  not 
present  at  the  time  appellant  should  have 
had  the  pistol.  It  was  expected  to  be  proved 
by  the  absent  witness  Muse  that  she  was  liv- 
ing In  the  same  house  with  appellant,  and 
that  be  had  but  one  pistol,  and  she  saw  It  lu 
bis  room  on  the  morning  It  was  claimed  by 
the  state  that  he  had  the  pistol  with  Um. 
By  Gregory  and  Crews  it  was  exjiected  to  be 
shown  that  they  were  with  aj)pellant  several 
hours  before  Bothwell,  the  state's  witness, 
claims  to  have  seen  defendant  with  a  pistol, 
and  that  he  was  without  a  coat  and  had  on  a 
small  vest  unbuttoned;  that  he  had  been 
helping  them  to  rope  and  drive  cattle  for 
several  hours  before  the  time  when  the 
state's  witness  claims  to  have  seen  the  pistol 
on  defendant  The  state's  evidence  Is  posi- 
tive that  appellant  had  the  pistol,  so  far  as 
the  evidence  of  witness  Bothwell  is  con- 
cerned. McGee  was  close  by,  but  could  not 
tell  whether  appellant  had  a  pistol  or  not, 
for  he  was  so  standing  that  a  horse  was  be- 
tween tbem;  but  McGee  testified,  when  the 
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dlfflcnlty  came  np  between  Botbwell  and  ap- 
pellant, Bothwell  made  a  remark  to  the  ef- 
fect tbat  appellant  bad  a  pistol,  and  Both- 
well,  on  account  of  said  pistol,  desisted  from 
further  difficulty  with  him.  This,  as  before 
stated,  is  the  second  application,  and  the  tes- 
timony sought  of  Gregory  and  Crews,  as  well 
as  Muse,  is  cumulative.  The  diligence  for 
obtaining  process  for  the  presence  of  the 
witnesses  is  much  more  strict  than  tbat  un- 
der an  application  for  the  first  continuance. 
The  diligence,  as  we  understand  this  record, 
is  totally  wanting.  We  are  therefore  of  opin- 
ion that  the  court  did  not  err  in  refusing  to 
continue  the  case. 

The  remaining  two  grounds  of  the  motion 
for  a  new  trial  atta<^  the  sufficiency  of  the 
evidence  to  support  the  conviction.  Both- 
well's  testimony  makes  the  case.  He  testi- 
fies to  seeing  the  pistol.  McQee  did  not  see 
the  pistol;  but  he  corroborates  Bothwell  in 
regard  to  the  statements  made  by  Bothwell 
in  regard  to  aj>pellant  having  a  pistol  at  the 
time,  which,  so  far  as  the  state's  evidence 
was  concerned,  was  not  denied.  Appellant 
swore  to  the  contrary.  This  court  is  not  au- 
thorized to  reverse  a  Judgment  for  want  of 
sufficient  evidence,  if  the  facts  Show  a  case. 
Tbat  is  a  matter  for  the  jury. 

As  the  record  is  presented,  we  think  the 
Judgment  ought  to  be  affirmed;  and  it  is  ac- 
cordingly so  ordered. 

HENDSRSON,  3.,  absent 

On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  At  the  Tyler  term  the 
judgment  in  this  case  was  affirmed.  Motion 
for  rehearing  has  been  filed,  and  a  recon- 
sideration of  the  case  requested. 

It  seems  that  the  errors  claimed  to  have 
been  made  by  the  court  in  affirming  the  case 
largely  grew  out  of  the  fact  that  the  appli- 
cation for  continuance  was  treated  as  a  sec- 
ond, and  not  a  first,  application,  and  conten- 
tion Is  made  that  the  opinion  is  Incorrect  in 
BO  treating  .the  case,  and  that  as  a  fact  it 
was  a  first  ap(>lication.  We  have  reviewed 
tbat  question,  and  are  still  of  the  opinion 
tbat  it  is  a  second  application,  as  is  made 
to  appear  by  the  transcript,  bills  of  excep- 
tions, and  qualificationB  of  the  Judge.  It  is 
true  appellant  states  in  his  application  that 
It  Is  a  first  application  for  a  continuance. 
Finishing  the  application  as  to  the  substan- 
tial matters,  it  is  thus  closed  before  being 
swwn  to  by  appellant:  "The  premises  con- 
sidered, this  defendant  prays  the  court  and 
now  moves  the  court  to  grant  this,  his  first 
application  for  continuance,  which  applica- 
tion he  makes  with  all  the  requirements 
wliich  are  embraced  In  a  second  application, 
and  which  he  asks  the  court  to  consider  aa  a 
second  api)lication,  should  it  hold  tbat  lie  Is 


chargeable  with  any  continuance  heretoffor^ 
and  the  defendant  prays  and  moves  the  court 
to  continue  this  cause  to  the  next  term  of 
this  honorable  court"  This  is  an  excerpt 
from  the  closing  part  of  defendant's  applica- 
tion. The  court,  signing  this,  qualifies  it  as 
follows:  "This  was  the  second  application 
for  continuance  of  this  case  by  the  defend- 
ant; the  court  not  being  a  party  to  any  con- 
tract, understanding,  or  agreement  defend- 
ant's coimael  may  have  had  with  the  county 
attorney  outside  of  court  or  elsewhera  This 
case  was  set  for  trial  on  October  14tb  for 
October  28th.  On  said  last  date  same  was 
set  over  to  afternoon  of  the  29th,  At  this 
date  case  was  reset  for  the  30th.  Witnesses 
Gregory  and  Crews  and  negro  girl,  Clemmie 
Muse,  were  present  in  court  neither  on  Mon- 
day, 28th,  nor  on  the  29th.  Although  defend- 
ant's counsel  and  defendant  both  knew  of 
said  witnesses'  absence,  they  asked  for  no 
process  to  compel  their  attendance,  and  made 
no  effort  to  get  them,  or  either  of  them. 
Witnesses  resided,  Clemmie  Muse  within  6  or 
7  miles  of  courthouse,  and  Gregory  and  Crews 
about  13  or  14  miles  of  same.  No  application 
was  made  for  attachment  for  these  witnesses 
at  any  time.  Testimony  of  witness  McGee 
shows  that  he  was  near  defendant  and  bad 
better  opportunity  to  see  defendant  at  the 
time  he  is  charged  with  having  the  pistol 
than  .either  of  the  witnesses  Gregory  or 
Crews.  Their  testimony  would  be  simply 
cumulative  and  circumstantiaL"  Signed  by 
the  county  Judge. 

The  witness  Muse  was  not  present  at  the 
time  and  place  where  the  pistol  should  have 
been  exhibited,  and  her  testimony  was  ex- 
pected to  show  that  •  appellant's  pistol  was 
at  home,  where  he  and  she  resided  at  the 
time  appellant  should  have  had  the  pistol  at 
the  point  designated  by  the  state's  testimony. 
In  the  absence  of  the  statement  or  qualifica- 
tion of  the  trial  Judge,  It  is  somewhat  doubt- 
ful as  to  whether  this  would  have  t>een  a 
first  or  second  application;  but  the  Judge 
qualifies  It,  making  It  a  second  application. 
The  qualification  of  a  Judge  to  a  bill  of  ex- 
ceptions will  control,  tn  the  absence  of  a 
contest  by  appellant  In  the  form  of  a  bill  by 
bystanders.  Whenever  a  bill  of  exceptions 
Is  accepted  by  the  party  taking  it  as  quali- 
fied by  the  Judge,  the  qualifications  will  be 
considered  as  controlling  the  statement  in 
the  main  iwrtlon  of  the  bill.  We  therefore 
are  still  of  the  opinion,  as  this  record  pre- 
sents this  matter,  the  application  was  a  sec- 
ond, and  not  the  first,  application.  The  sec- 
ond application  is  governed  by  entirely  dif- 
ferent rules  from  that  with  reference  to  the 
first  Viewing  this  In  the  light  of  the  rec- 
ord, we  are  jstill  of  the  opinion  that  the  tes- 
timony is  cumulative,  and,  as  stated  liereto- 
fore,  rather  circumstantial. 

The  motion  for  rehearing  la  orerruled. 
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ZIMMERMAN  y.  STATE. 
(Court  of  Criminal  App^s  of  Tezaa.    Jaa.  16, 

OBuaNAi.  Law— Apfeai/— RxcoBD. 

Where  the  affidavit  and  information  cbar- 
ged  the  offenae,  and  the  cliarge  of  the  court,  so 
far  aa  can  be  aacertained  in  tlie  absence  of  a 
statement  of  facts,  was  not  subject  to  objection, 
the  conviction  must  be  affirmed 

Appeal  trom  Tarrant  County  Court;  Jcriin 
L.  Torrell,  Judge. 

Ous  Ztmmerman  was  conyicted  of  a  crim- 
inal offense,  and  be  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BAMSBT,  J.  In  this  case  there  Is  no 
statement  of  facts  nor  bill  of  exceptions. 
The  affidavit  and  information  charge  the  of- 
fense of  which  appellant  is  convicted.  The 
charge  of  the  court,  so  far  as  we  can  tell 
in  the  absence  of  statement  of  facts,  is  not 
subject  to  objection,  and  the  only  special 
ctiarge  requested  by  appellant  was  given  by 
the  court 

In  this  condition  of  the  record,  the  Judg- 
ment must  of  necessity  be  affirmed. 


HOLMES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan. 
15,  14*08.) 

CaiiaRAL  Law  —  Evidenok  —  Stateuent  bt 
Thibd  Pebson  in  Absence  or  Accused. 
In  a  prosecution  for  illegal  sale  of  intoxi- 
cating liquor,  testimony  by  a  witness  that  he 
told  a  justice  of  the  peace  to  whom  he  gave  a 
bottle  of  whisky  that  he  bought  it  from  defend- 
ant, and  by  the  Justice  to  the  same  effect,  such 
statement,  naving  been  made  in  the  absence  of 
defendant,  was  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law,  {  950.] 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

C.  C.  Holmes  was  convicted  of  crime,  and 
appeals.    Reversed  and  remanded. 

Bozeman  &  Campbell  and  Mounts  &  Jones, 
for  appellant  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  The  affidavit  in  this 
case  was  by  J.  L.  Shoemaker,  charging  that 
appellant  sold  Intoxicating  liquor  to  B.  F. 
Stephens.  Stephens  testified  that  he  had 
bought  a  half  pint  of  whisky  from  appellant 
on  the  12tb  of  March  and  paid  him  25  cents 
for  it;  that  the  purchase  was  made  about 
9  or  10  o'clock  In  the  morning  in  appellant's 
place  of  business.  Appellant  testified  that  he 
did  not  sell  whisky  to  the  said  Stephens,  as 
did  Bush.  So  there  was  a  square  issue  on 
the  question  of  sale  vel  non. 

The  witness  Stephens  was  permitted  to 
testify  that  be  bought  a  half  pint  of  whisky 
from  appellant  on  the  12th  of  March,  and 
that  after  be  bought  It  he  carried  it  to  Cain, 
Justice  of  the  peace,  and  gave  It  to  bim,  who 


put  some  writing  on  it  When  the  witness 
gave  Cain  the  bottle,  he  told  Cain  whom  he 
bought  It  from,  and  that  be  bought  it  trom 
appellant  informing  Cain  of  the  date  of  the 
purchase;  that  after  the  label  had  been  put 
upon  the  bottle  the'  witness  took  the  bottle, 
carried  it  to  ^Innsboro,  and  gave  it  to  Mr. 
Carlock.  Exception  was  reserved.  His  state- 
ment to  the  Justice  of  the  peace  as  from 
whom  he  had  bought  the  whisky  was  inad- 
missible. By  Cain,  over  appellant's  objec- 
tion, it  was  shown  that  Stephens  brought  him 
a  bottle  of  whisky  and  told  blm  at  the  time 
that  he  had  bought  it  from  appellant  on  tbe 
12th  of  March.  Tbls  statement  was  inadmis- 
sible as  to  the  matters  occurring  between 
Cain  and  Stephens  in  the  absence  of  appel- 
lant Cain  testifies  that  there  was  nobody 
present  but  him  and  Stephens.  This  was  not 
impeachment  evidence  as  presented  in  this 
case. 

For  the  reasons  indicated,  tbe  Judgment  Is 
reversed,  and  the  cause  remanded. 


HOLMES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan. 
16,  1908.) 

1.  JUBT  —  Cokpeterot  —  FUOB    Sbbvice    Ilf 
Same  Cause. 

In  a  criminal  prosecution,  defendant,  al- 
though he  had  exhausted  his  peremptory  chal- 
lenges, was  entitled  to  have  Jurors  who  had  sat 
on  the  jury  in  a  similar  prosecution  of  the  same 
defendant  excluded  for  cause,  where  he  present- 
ed his  objection  orally  at  the  proper  time. 

{£!d.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  SI,  Jury,  §{  428,  429.] 

2.  WrrNESSES  —  Cobbobokation   of  Unik- 
feached  Witness. 

In  the  absence  of  direct  effort  by  accused  to 
prove  that  a  witness  had  made  statements  con- 
tradictory to  that  testified  to  on  trial,  state- 
ments made  out  of  court  corroborative  of  the 
one  made  in  court  cannot  l>e  introduced. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  50,  Witnesses,  8S  1081r-1086.] 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

C.  C.  Holmes  was  convicted  of  violating 
tbe  local  option  law,  and  appeals.  Reversed 
and  remanded. 

Bozeman  &  Campbell  and  Mounts  &  Jones, 
for  appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  (100  and  GO  days' 
imprisonment  in  the  county  Jail. 

Bill  of  exceptions  No.  3  Bhows  the  follow- 
ing: After  announcing  ready  In  this  cause, 
while  counsel  for  appellant  were  examining 
the  Jury  for  the  week  upon  their  voir  dire, 
tbe  Jurors  Floyd  Williams,  James  Corbltt 
J.  S.  Bird,  and  B.  S.  Smith  testified  that 
they  had  sat  upon  tbe  Jury  In  cause  No. 
8,083  in  this  court,  wherein  the  state  of 
Texas  was  plalntitF  and  this  defendant  was 
the  defendant  (supra),  wherein  this  defendant 


Digitized  by 


Google 


Tex.) 


SMITH  T.  STATU. 


1161 


was  charged  with  violatliig  tbe  local  option 
law;  that  the  Jury  In  said  cause  No.  8,06S 
iiad  found  this  defendant  guilty  of  said 
charge,  and  that  they  had  assessed  his  pun- 
ishment at  a  fine  of  $100  and  60  days'  confine- 
ment In  the  county  Jail ;  that  said  cause  Na 
8,083  was  tried  to-day ;  that  all  of  said  Ju- 
rors testified  that  they  had  formed  an  opin- 
ion on  said  cause  No.  8,088;  that  the  Jurors 
O.  A.  Oain,  J.  L.  Anderson,  and  S.  3.  Benton 
testified  that  they  had  beard  all  of  the  testi- 
mony and  argument  of  counsel  in  cause  No. 
8,088,  and  that  they  had  formed  an  opinion 
as  to  the  guilt  of  defendant  in  said  numbered 
cause,  and  that  said  opinion  bad  been  formed 
from  having  heard  the  testimony  and  argu- 
ment of  counsel  In  said  cause.  Whereupon 
tbe  defendant  presented  a  motion  and  asked 
that  all  of  said  Jurors  be  excused  for  cause. 
Among  other  things,  after  setting  up  the 
above  facts,  appellant  insists  in  his  motion, 
which  Is  embodied  in  the  bill  of  exceptions, 
that  tbe  prosecuting  witness  In  each  case,  B. 
S.  Smith,  had  been  employed  as  detective  to 
file,  and  did  file,  these  prosecutions  against 
appellant.  The  court  overruled  the  motion, 
and  appellant,  after  exhausting  all  of  his  per- 
emptory challenges,  was  required  to  take  said 
Jurors.  The  bill  is  approved  with  this  quali- 
fication :  "That  none  of  said  Jurors  mention- 
ed testified  that  they  had  formed  any  opinion 
In  this  case,  but  they  each  testified  that  the 
opinion  formed  in  the  other  cause  would  not 
In  any  way  affect  them  in  the  trial  of  this 
cause,  and  that  the  evidence  and  argument  of 
counsel  heard  In  the  other  case  would  not  af- 
fect them  In  this  case ;  that  they  had  no  opin- 
ion whatever  in  this  case,  and  that  anything 
they  heard  or  any  opinion  that  they  might 
have  formed  in  cause  No.  8,083  would  not  In 
any  manner  affect  their  verdict  In  this  case." 
And  the  court  further  certifies  that  the  chal- 
lenge for  cause  was  entered  verbally  by  the 
defendant's  counsel  at  the  time,  and  overrul- 
ed by  the  court,  and  that  the  instrument  of 
writing  purporting  to  be  a  challenge  to  the 
Jurors  was  never  called  to  the  attention  of 
tbe  court  until  this  bill  of  exceptions  was 
presented. 

We  do  not  think  It  material  that  the  chal- 
lenge for  cause  was  made  verbally,  and  the 
reasons  therefor  subsequently  embodied  in 
tbe  motion,  which  motion  was  further  em- 
bodied In  the  bill  of  exceptions,  tbe  substance 
of  which  is  above  cited.  Suffice  it  to  say,  we 
think  the  reasons,  whether  oral  or  written, 
required  of  the  trial  court  to  discharge  the 
Jury  and  award  api)ellant  a  trial  by  a  fair 
and  impartial  Jury.  Tbe  Constitution  guar- 
antees appellant  such  a  Jury  when  be  asserts 
said  right  at  the  proper  time.  This,  we  un- 
derstand appellant  has  done  In  this  case.  We 
cannot  believe  that  this  Jury  could  sit  and  lis- 
ten to  the  trial  of  a  local  option  case  against 
appellant,  with  practically  the  same  testi- 
mony in  another  case,  and  not  taave  an  opin- 
ion previously  formed,  which  opinion  would 
influence  their  action  In  finding  a  verdict    If 


they  believed  appellant  guilty  In  the  first  in- 
stance, *there  is  no  rational  basis  for  conclud- 
ing that  they  would  not  believe  blm  guilty  In 
the  second  Instance.  If  tbe  witness  swore  ap- 
pellant sold  him  whisky  once,  and  they  be- 
lieved that  fact,  we  know  of  no  process  of 
reasoning  by  which  they  could  discard  tbe 
fact  and  disbelieve  the  statement  when  the 
witness  swore  appellant  sold  him  (witness) 
whisky  the  second  time.  It  follows,  there- 
fore, that  the  court  erred  in  not  setting  tbe 
Jurors  aside  and  awarding  appellant  another 
Jury. 

We  would  say,  that  In  the  trial  of  every 
case  no  evidence  should  be  Introduced  of  a 
hearsay  character,  nor  should  there  be  an 
effort  to  bolster  up  a  witness  by  proving 
statements  made  out  of  court  corroborative 
of  the  one  in  court,  unless  there  has  been  a 
previous  direct  effort  made  by  appellant  to 
prove  said  witness  had  made  contradictory 
statements  to  that  testified  on  the  trial. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded. 


SMITH  V.  STATE. 

(Ck>urt  of  Orlmlnal  Appeals  of  Texas.    Jan. 

15,  1908.) 

1.  iRDIOnCBRT  —  GbOUNDS  FOB  QuABHIKO  •- 

Copt  or  Indiotuent— Vabiancb. 

The  tact  that  an  indictment  charged  "Dove" 
Smith  with  committing  the  offense,  and  the  copy 
of  the  indictment  served  on  defendant,  Dave 
Smith,  showed  that  a  person  of  that  name  was 
charged  with  the  offense,  was  no  ground  for 
qnasbing  the  indictment. 

2.  Same— Sebvice  or  Copt  or  Indictment^ 
Obounds  roB  Qttashing. 

An  objection  that  the  indictment  charged 
"Dove"  Smith  with  committing  the  offense,  and 
the  copy  of  the  indictment  served  on  defendant, 
Dave  Smith,  gave  his  right  name,  was  no 
ground  for  quashing  the  copy,  where  tbe  plead- 
er, while  not  making  a  plain  "a"  in  the  word 
"Dave,"  made  a  letter  which  might  be  read  as 
"a." 

3.  WrrNKSSES— Re-Examination. 

Where,  on  a  prosecution  for  rape,  it  ap- 
peared that  prosecutrix's  husband,  who  had  mar- 
ried her  after  the  alleged  crime,  had  written  de- 
fendant a  letter  demanding  that  he  convey  all 
his  property  to  the  writer,  and  prosecutrix  had 
been  cross-examined  as  to  her  participation  In 
writing  tbe  letter,  it  was  proper  to  permit  the 
state  to  prove  on  her  re-examination  that  she 
was  not  testifying  for  the  land,  but  was  telling 
the  truth. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  {{  991-1000.] 

4.  Same. 

Where,  on  a  prosecation  for  rape  on  de- 
fendant's daughter,  he  sought  to  show,  on  cross- 
examination  of  prosecutrix,  that  when  she  first 
told  her  husband,  who  had  married  her  after  the 
alleged  crime,  about  the  assault,  she  and  her 
husband  were  laughing  and  joking,  it  was  prop- 
er to  permit  the  state  to  ask  her  on  re-examina- 
tion if,  after  she  told  her  husband  about  it,  she 
ceased  to  laugh  and  joke  with  him. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  SO,  Witnesses,  {f  994r-1000.] 

5.  Rape— Evidence— Admissibilitt. 

On  a  prosecution  for  rape  on  defendant's 
minor  daughter.  It  was  proper  to  permit  the 
state  to  show  that  prosecatrix  did  not  make  any 
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ontcry  at  the  tfana  of  tbe  crime  becanee  she  waa 
afraid  that  defendant  wonid  whip  her. , 

[Bd.  Note.— For  case*  in  point,  see  Cent  Die. 
vol.  42,  Kape,  {  70.] 

6.  Save. 

It  was  proper  to  permit  the  state  to  prove 
what  defendant  said  to  her  after  the  completion 
of  the  offense  as  to  the  means  that  she  should 
take  to  prevent  conception. 

7.  Sauk. 

On  a  prosecution  for  rape,  it  was  proper  to 
permit  a  witness  who  had  married  her  after  the 
alleged  crime  to  testify  that  he  had  discovered 
that  she  was  not  a  virgin. 

SEld.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  42,  Rape,  {  65.] 

8.  WlTIIESSES— RX-EXAUIHATION. 

On  a  prosecution  for  rape  on  defendant's 
daughter,  where  a  witness  who  had  married- 
prosecutrix  after  the  alleged  crime  was  cross-ex- 
amined as  to  a  letter  he  had  written  defendant, 
demanding  that  he  convey  land  to  the  writer, 
held,  that  it  was  competent  for  the  state  to  then 
prove  by  such  witness  that  he  wrote  the  letter 
as  a  means  of  reconciliation,  and  to  avoid  trem- 
ble and  disgrace. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §  lOOO.J 

8.  Cbiminal  Law— Evidence— Adiosbiohb. 

It  was  competent  to  prove  by  a  witness 
that  be  approached  defendant  as  a  Mason,  and 
asked  him  on  his  Masonic  honor  to  deny  the 
charge  if  he  was  not  guilty,  and  that  defendant 
stated  that  be  wanted  the  matter  investigated, 
since  the  statement  was  made  while  accused  was 
not  under  arrest,  and  the  fact  that  he  had  been 
approached  as  a  Mason  was  no  grounds  for  ex- 
cluding the  testimony. 

10.  Obiuinal  Law  —  Tbiai.  —  BBCEFTion  of 
Evidence— Rebdttai.. 

On  a  prosecution  for  n-pe  on  defendant's 
daughter,  where  defendant  testified  on  his  direct 
examination  that,  when  one  who  had  married 
his  dauEhter  after  the  alleged  crime  first  ap- 
proached him  in  regard  to  the  alleged  crime,  the 
husband  began  to  cry,  and  defendant  sought  to 
show  on  the  cross-examination  of  prosecutrix 
that,  when  she  first  told  her  husband  about  the 
assault  she  and  her  husband  were  both  laughing 
and  poking,  held,  that  there  was  no  error  in  per- 
mitting the  state  to  then  prove  that  on  one  occa- 
sion when  defendant  came  home  after  the  time 
when  the  daughter  had  informed  her  hnsband  as 
to  the  assault  the  daughter  was  sitting  in  her  hoB- 
band's  lap,  and  that  they  were  botn  crying. 

11.  OBimNAi.  Law— MiBOORDtrcT  or  Jubt. 

A  verdict  of  conviction  will  not  be  set  aside 
because  of  the  fact  that  the  jury  discussed  a 
former  trial  or  a  former  conviction  where  the 
conviction  is  supported  by  the  evidence,  unless 
it  clearly  appears  that  accused  was  prejudiced 
by  the  misconduct. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  g  2055.] 

12.  Same. 

Where  the  only  effect  of  a  discussion  of  a 
former  trial  and  verdict  by  the  jury  caused  H 
jurors  who  were  in  favor  of  the  death  penalty 
to  agree  with  the  other  10  in  the  imposition  of 
a  life  sentence,  the  misconduct  on  the  part  of 
the  jury  was  no  ground  for  reversal. 

Appeal  from  District  Court,  Wood  County ; 
R.  W.  Simpson,  Judge. 

Dave  Smith  was  convicted  of  rape,  and  he 
appeals.    Affirmed. 

M.  D.  Carlock,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  of 
rape  of  his  daughter,  and  his  panlstameot  as- 


sessed by  the  joiy  at  Iminrlaoiiinent  In  tbe 
penitentiary  for  life. 

The  case  was  before  this  court  on  former 
appeal,  and  was  reversed.  100  S.  W.  S24. 
Tbe  facts  are  essentially  the  same  on  tbe 
present  trial  as  on  the  former  appeal,  and 
no  good  or  useful  purpose  could  be  served  by 
a  repetition  of  tbe  horrible  details  of  tbe 
crime  alleged.  Appellant  made  a  motion  for 
a  change  of  venue  on  the  grotmd  of  prejudice 
and  a  f<»mldable  combination  adverse  to 
blm  in  the  county  where  be  was  being  tried. 
There  were  no  compurgators  In  connection 
wltb  tbe  motlcm,  and  it  was  not  incumbent  on 
the  court  to  consider  same.  However,  tbe 
court  did  entertain  tbe  motion,  which  was 
contested  by  the  state,  and  beard  proof  on 
tbe  subject  Tbe  court  ovemiled  tbe  motion, 
and  we  think  correctly. 

A  motion  was  made  to  quash  tbe  service  of 
a  copy  of  the  indictment  which  was  served  on 
appellant,  or  to  quash  tbe  indictment  Itself 
— ^It  is  difficult  to  imderBtand  which — (m  tbe 
ground  that  tbe  indictment  charged  that 
"Dove"  Smith  committed  the  offense,  and 
the  copy  served  on  appellant  showed  that  It 
was  "Dave"  Smith.  The  court  certified  that 
in  bis  opinion  tbe  pleader,  wbtle  not  making 
a  plain  "a"  in  spelling  the  word  "Dave,"  tbe 
same  could  be  read  "a"  so  as  to  make  It 
"Dave"  Smith.  At  first  It  looks  very  mudi 
like  an  "o,"  but  in  subsequent  allegations  it 
appears  more  like  an  "a,"  and,  as  the  court 
states,  could  be  so  read  without  doing  vio- 
lence to  the  chirograpby.  If  this  be  con- 
sidered as  a  motion  to  quash  tbe  Indictment, 
we  do  not  think  it  Is  well  taken,  even  If  It  be 
conceded  that  tbe  pleader  alleged  "Dove," 
Instead  of  "Dave."  This  would  merely 
amount  to  a  suggestion  that  tbe  name  of  ap- 
pellant as  given  In  tbe  Indictment  was  wrong, 
and  that  it  should  have  been  "Dave."  If  It 
was  a  motion  to  quash  the  service  of  a  copy, 
we  believe  the  court's  explanation  was  sof- 
flclent  He  stated  that  he  read  It  "Dave." 
An  Impectlon  of  the  original  Indictment 
shows  that  It  can  be  read  "Dave,"  and  we 
should  be  Inclined  so  to  read  it,  and  the  oourt 
below  did  not  err  In  so  holding. 

We  think,  under  tbe  drcumstances.  It  was 
allowable  on  re-examination  by  the  state  to 
prove  by  tbe  witness  Sadie  Culpepper  that 
she  was  not  testifying  for  the  land,  bat  tell- 
ing the  truth.  She  had  been  rigidly  cross- 
examined  about  her  participation  In  writing 
tbe  letter  to  appellant  in  regard  to  bis  sur- 
r«iderliig  the  land,  and  leaving  the  country, 
and  on  re-examlnatlon  the  state  sought  to 
prove,  and  was  permitted  to  prove,  by  her 
that  she  was  not  testifying  for  the  land. 
This  was  but  another  way  of  permlttliig  tbe 
witness  to  affirm  tbe  truthfulness  of  tbe 
statement  made  by  her.  It  was  also  allow- 
able to  ask  this  witness  If,  after  she  told 
her  husband  about  tbe  way  her  father  bad 
done  her,  she  ceased  to  laugh  and  Joke  with 
blm.  We  also  believe  It  was  allowable,  un- 
der tbe  circumstances,  to  prove  by  the  wit- 
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nesB  Badle  Calpepper  that  she  did  not  cry  out 
on  tbe  night  her  father  copulated  with  her 
because  she  waa  afraid  he  would  whip  ber. 
Gonaiderlng  the  tender  yean  of  tbe  proaecnt- 
Ing  witness,  her  subjection  to  her  father's 
will,  this  testimony  does  not  seem  objection- 
able. Nor  do  we  believe  It  was  error  to  per- 
mit tbe  state  to  prove  under  the  circum- 
stances what  her  father  said  to  her  after 
tbe  completion  of  tbe  connection  as  to  what 
she  should  do  to  prevent  conception. 

It  was  also  permissible  to  prove  by  the  wit- 
ness B.  B.  Culpepper  that  be  found,  after 
sleeping  witb  his  wife,  tbat  she  was  not  a 
virgin  as  a  reason  for  his  questioning  her  In 
regard  to  tbe  matter.  It  may  be  questioned 
whether  it  was  wholly  relevant  or  material 
to  prove  by  tbe  witness  Tedl^  that  he  bad 
advised  Culpepper,  husband  of  prosecutrix, 
to  take  appellant's  land  and  settle  tbe  out- 
rage In  that  way,  and  that  it  would  be  best 
for  tbe  family  to  keep  down  disgrace,  etc. 
But,  as  explained  by  the  court  as  to  bow  this 
testimony  was  elicited,  we  do  not  believe  it 
was  reversible  error.  We  also  believe,  as  ex- 
plained by  the  court,  tbat  It  vras  competent 
to  ask  tbe  witness  Culpepper  whether  he 
wrote  the  letter  to  get  the  defendant's  prop- 
erty, or  for  some  other  motive,  eliciting  a  re- 
ply fnnn  him:  "It  was  done  to  save  disgrace 
and  exposure  of  his  wife,  and  for  the  good  of 
the  defendant  and  the  children,  and  that  was 
tbe  only  motive."  The  court  explains  how 
this  matter  came  up  In  tbe  re-examination  of 
the  witness  Onlpepper,  after  he  had  been 
rigidly  cross-examined  In  regard  to  said  let- 
ter, demanding  said  land  of  appellant,  and 
Imputing  by  necessary  implication  a  conspir- 
acy or  purpose  on  his  part  to  extort  a  con- 
veyance of  appellant's  land  to  prosecutrix. 
We  therefore  believe  and  hold  that,  under 
tbe  circumstances.  It  was  competent  to  prove 
by  tbe  witness  Culpepper  that  he  wrote  tbe 
letter,  not  for  the  purpose  of  getting  the 
old  man's  land  as  tbe  price  of  his  silence, 
bat  as  a  means  of  reconciliation  and  to  avoid 
trouble.  The  court  explains  that  in  the 
cross-examination  of  said  witness  appellant 
sought  by  various  questions  to  show  that 
writing  tbe  letter  was-a  blackmailing  scheme 
in  order  to  get  appellant's  land,  and  tbat  be 
permitted  the  cross-examination  of  tbe  wit- 
ness under  the  circumstances  In  order  to 
show  tbe  witness'  motives. 

We  also  hold  that  it  was  competent  to 
prove  by  the  witness  O.  M.  Houston,  as  was 
done,  that  he  approached  appellant  as  a 
Mason,  and  asked  him  to  tell  bim  upon  his 
honor  as  a  Mason  if  he  was  guilty  of  the  of- 
fense charged  against'  him ;  that  be  told  him 
If  be  was  not  guilty  to  tell  him,  and,  if  It  waa 
tme^  he  did  not  expect  him  to  answer,  but  if 
he  was  not  guilty  to  say  so;  and  that  appellant 
replied,  "I  want  it  Investigated."  This  was 
a  statement  made  by  appellant  when  he  was 
not  under  arrest,  and  the  fact  that  Houston 
aiq;>roacbed  him  as  a  Mason  should  not  ex- 
clude the  testimony.    Whatever  their  relation 


of  friendship  or  fraternal  association  might 
be,  the  rule  upon  which  the  statement  should 
be  admitted  Is  not  changed.  The  statement 
could  be  used  by  the  state  or  defendant  for 
whatever  it  was  worth,  either  party  or  the 
jury  drawing  ttaelr  own  conclusion  from  it. 

The  state  was  also  permitted  to  prove  by 
tbe  witness  Sadie  Culpepper  tbat  when  her 
father  returned  from  his  visit  to  his  brother 
Newt  Smith,  at  Winnsboro,  he  came  back 
home  on  Thursday  evening,  and  tbat  she  and 
ber  husband  were  at  home  wh«i  he  came. 
The  state  was  then  permitted  to  prove  that 
at  the  time  her  father  came  home  she  was 
sitting  In  ber  husband's  lap,  and  they  were 
both  crying.  This  testimony  was  most  stren- 
uously objected  to,  and  the  objection  Is  strong- 
ly urged  by  appellant's  counsel  In  their  brief. 
In  passing  on  the  objection  It  should  be  stat- 
ed that  It  was  sought  to  be  shown  on  cross- 
examination  of  tbe  prosecutiDg  witness  by 
strict  «nd  vigorous  cross-examination  that 
wbeu  she  first  told  ber  husband  of  the  as- 
sault by  her  father  that  she  was  in  the  pea 
patch,  and  that  she  and  her  husband  were 
both  laughing  and  joking,  seeking  In  this 
way  and  by  such  demeanor  to  discredit  the 
statement  of  the  prosecuting  witness,  In  tbat 
her  deportment  was  wholly  Inconsistent  and 
at  variance  with  the  natural  conduct  to  be 
expected  from  (me  who  had  been  so  cruelly 
outraged  and  abused.  Again,  it  was  sought 
to  be  shown,  and  the  Imputation  against  both 
prosecuting  witness  and  her  husband  was 
made,  that  the  accusation  against  appellant 
was  a  scheme  of  blackmail,  and  In  pursu- 
ance and  furtherance  of  an  effort  to  compel 
appellant  to  deed  certain  lands  to  his  daugh- 
ter. With  the  defense  so  made,  and  In  view 
of  this  testimony,  it  seems  to  us  tbat  it  was 
wholly  proper  to  show  by  any  one  who  might 
attest  the  fact  that  after  the  outrage  and  tbe 
time  when  such  information  was  Imparted  to 
her  husband  the  conduct  of  tbe  prosecuting 
witness  and  her  husband  was  not  inconsis- 
tent with  what  might  reasonably  be  expect- 
ed of  persons  so  circumstanced.  Besides,  it 
was  testified  by  appellant  that,  when  the  wit- 
ness Culpepper  first  approached  him  In  re- 
spect to  a  wrong  done  his  then  wife,  Culpep- 
per commenced  crying.  This  testimony  was 
given  on  appellant's  direct  examination  and 
presumably  in  response  to  questions  asked 
by  his  own  counsel.  We  cannot,  therefore, 
concede  that  the  testimony  objected  to  was 
inadmissible ;  besides,  we  think  that,  in  view 
of  the  testimony  on  the  subject  adduced  by 
appellant  without  objection,  the  matter  com- 
plained of  could  not  in  any  event  be  deemed 
material,  even  if  It  be  conceded  that  it  was 
Improperly  admitted. 

The  only  other  substantial  question  raised 
is  as  to  tbe  misconduct  of  the  jury  in  dis- 
cussing the  former  conviction  of  appellant 
In  order  that  this  matter  may  fairly  appear, 
we  quote  all  the  testimony  adduced  on  this 
subject,  as  follows:  Mr.  Wm.  Rose,  being 
duly  sworn  and  Introduced  by  the  defendant. 
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testified  as  follows:  "I  was  a  member  of 
the  jury  tbat  tried  Dave  Smith.  The  charge 
was  given  us  In  the  case  about  9  o'clo<^  Wed- 
nesday night,  and  we  returned  a  verdict  In 
court  in  the  case  about  9  o'clock  Friday 
morning.  Q.  Mr.  Rose,  after  the  Jnry  re- 
tired to  consider  of  their  verdict  In  tbat 
case,  was  then  any  dlscu8sl<m  of  a  former 
trial  of  the  defendant,  and  was  there  any- 
thing said  about  blm  having  been  convicted 
by  another  Jury?  A.  There  was  no  discus- 
sion of  a  former  trial,  but  the  fact  of  him 
having  been  tried  by  another  Jury  was  m^i- 
tloned  In  the  Jury  room.  I  think  It  was  men- 
tioned several  times,  but  the  first  I  heard  It 
mentioned  I  think  was  yesterday  evening 
(Thursday).  I  think  that  Mr.  Brock  was 
the  first  man  that  mentioned  It,  and  at  the 
time  I  first  heard  it  mentioned  there  was  ten 
men  of  the  Jnry  In  favor  of  a  life  sentence  In 
the  penitentiary  and  two  for  death  p^ialty. 
Q.  How  were  you  divided  when  yon  first 
went  oxft  to  c<»islder  your  verdict?  A.  Five 
and  7,  6  for  death  and  7  for  life,  or  from  26 
or  30  years;  but  said  that  they  would  not 
hang  the  Jnry  either  way,  and  would  agree 
to  life  term  If  It  wonld  reach  a  verdict  One 
of  the  seven,  Mr.  Harpole,  was  for  30  years ; 
and  one,  I  think  Mr.  Bro(^,  for  60  years. 
There  were  Crumply,  Thompson,  Donahoe, 
and  myself  for  the  death  penalty.  After  we 
had  considered  the  matter,  until  yesterday 
morning  (Thursday)  some  time  before  noon, 
we  then  stood  four  for  the  death  sentence 
and  eight  for  the  life  sentence.  The  two 
that  were  for  the  death  pxmlshment  w«it 
over  to  the  eight,  making  ten  to  two,  and  we 
were  standing  that  way  until  Thursday  even- 
ing, when  I  first  heard  of  this  former  trial. 
I  think  It  was  yesterday  (Thursday)  even- 
ing when  I  first  heard  It  mentioned.  Q.  Who 
did  you  first  hear  speak  of  It,  and  what  was 
said?  A.  Mr.  Brock  said:  'Mr.  Rose,  you 
are  patting  your  Judgment  against  22  men.' 
I  think  some  one  else  spoke  of  it  after  that, 
but  every  time  It  was  spoken  of  some  one 
would  speak  up,  and  say,  'It  has  nothing  to 
do  with  ns.'  This  was  ail  that  Mr.  Brock 
said,  but  I  understand  he  meant  tbat  the  12 
men  who  tried  defendant  before  gave  him  99 
years  or  life,  and  10  on  this  Jury  were  for 
same  thing,  making  22  men.  The  only  change 
that  was  made  after  subject  was  mentioned 
was  Mr.  Pope  and  I  changed  from  death  pen- 
alty to  life  sentence.  I  thought  Mr.  Pope 
was  for  the  death  penalty  from  the  start,  but 
I  think  he  talked  on  tx>th  sides.  He  (Pope) 
stated  that  there  was  some  doubt  In  his 
mind  as  to  his  guilt,  but  said  that.  If  there 
was  no  question  about  his  guilt,  he  deserved 
the  death  i)enalty,  and  said  that  a  majority 
of  the  Jury  being  satisfied  of  his  guilt  con- 
vbiccd  him  that  he  was  guilty,  and,  If  so, 
he  deserved  death  penalty.  The  mention  of 
the  verdict  of  the  other  Jury  was  not  for  the 
purpose  of  trying  to  raise  the  punishment. 
It  had  no  effect  on  me  what  was  said.  The 
subject  was  never  mentioned,  but  some  one 


suppressed  It  by  saying  iSuit  we  have  noth- 
ing to  do  vrith  that" 

Mr.  Harpole,  a  witness,  testified:  "I  was 
a  member  of  the  Jury  that  tried  Dave  Smith, 
defendant  We  rendered  a  verdict  this  morn- 
ing, Friday.  When  we  first  retired  to  con- 
sider our  verdict  I  was  for  25  years  sen- 
tence. I  tblnk  Mr.  Brock  was  for  60  years 
at  first  Another  Juror,  Mr.  Bufflngton,  was 
for  30  years.  I  am  not  right  sure,  but  think 
I  heard  it  mentioned  In  the  Jury  room  that 
the  other  Jury  gave  him  99  years.  I  agreed 
to  a  life  term  sentence  Thursday  morning. 
I  never  heard  the  mention  of  the  other  ver- 
dict until  Thursday  evening,  and  at  that 
time  all  had  agreed  to  a  life  sentence,  except 
those  who  were  for  the  death  penalty.  It 
was  just  mentioned  then,  and  then  some  one 
said  that  It  has  got  nothing  to  do  with  us. 
It  was  not  argrued  at  all,  was  Just  mentioned. 
We  went  out  late  Wednesday  afternoon,  and 
I  agreed  to  a  life  term  Wednesday  night  or 
Thursday  morning  before  I  heard  anything 
about  another  trial." 

Mr.  Bufflngton  testified:  "I  was  a  member 
of  the  jury  that  tried  defendant  We  went 
out  to  consider  our  verdict  Wednesday  even- 
ing about  9  o'dock.  When  we  first  went  out, 
I  was  for  30  years'  sentence.  I  changed  next 
morning,  Thursday  morning,  to  a  life  sen- 
tence. We  then  stood  eight  for  life  and  four 
for  death  penalty.  In  the  afternoon  yester* 
day  (Thursday)  we  stood  ten  for  life  and  two 
for  death  penalty.  I  think  I  beard  a  little 
something  said  about  another  verdict  Thurs- 
day evening;  don't  remember  tiiat  It  was 
mentioned  more  than  once;  heard  some  one 
say  that  we  have  nothing  to  do  with  tbat. 
There  was  one  Juror,  Mr.  Pope,  that  I  was 
under  the  impression  was  for  the  death  pen- 
alty. He  said  that  he  believed  the  man  guil- 
ty, and.  If  he  was,  he  deserved  death,  but 
had  some  little  doubt  and  would  agree  to 
life.  The  way  It  came  up  about  the  other 
verdict  some  one  was  discussing  whether  99 
years  and  life  sentence  was  the  same,  and  I 
asked  Mr.  Rose  if  he  ever  heard  of  a  man 
being  hung  for  a  crime  like  this,  and  be  said 
'No,'  and  finally  some  one  just  remarked  that 
our  decision  was  something  like  the  other 
sentence;  another  said  'No,'  that  was  for  99 
years,  and  It  was  asked  if  that  was  not  the 
same  as  life  sentence,  and  we  then  got  the 
charge  and  read  it  At  this  time  all  had 
agreed  to  life  sentence  but  Mr.  Rose  and 
Pope,  and  they  were  for  death.  I  think  some 
one  said  that  the  evidence  showed  that  he 
had  something  to  do  with  the  girl  more  than 
once,  but  It  was  not  used  as  a  reason  for 
giving  him  a  larger  penalty.  This  was  said 
in  discussing  argument  of  lawyers,  one  of 
whom  said  the  circumstances  showed  it  was 
not  the  first  time." 

Mr.  Pope  testified:  "I  was  a  member  of 
the  jury  that  tried  defendant.  I  was  for  the 
death  penalty  until  this  morning.  When  It 
was  brought  up  about  other  verdict  I  stood 
for  death  at  that  time,  and  had  been  for 
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death  penalty  all  the  time.  I  can  say  posi- 
tively that  those  who  were  for  the  death  pen- 
alty at  the  time  the  other  verdict  was  men- 
tioned were  for  life  sentence.  My  best  recol- 
lection is  that  while  we  were  divided  between 
death  and  life  sentence,  and  In  discussion  of 
life  sentence,  some  Juror  said  the  other  jury 
only  gave  him  99  years,  and  a  man  rose  up 
and  said  that  we  have  nothing  to  do  with 
that.  I  was  the  last  man  to  come  over  from 
the  death  penalty  to  the  life  sentence.  I  re- 
member that  some  one  said  that  it  dropped 
out  in  the  evidence  that  he  had  something  to 
do  with  bis  other  girl.  I  think  I  heard  some- 
thing said  in  the  argument  about  that." 

Mr.  Brocli  testified:  "I  was  a  member  of 
the  Jury  that  tried  defendant  At  first  I  was 
for  life  sentence,  and  never  changed.  I  think 
I  mentioned  it  first  about  the  other  Jury.  All 
then  were  for  life  sentence  except  two,  Mr. 
Rose  and  Mr.  Pope.  They  were  for  death, 
and  I  said  to  Mr.  Rose,  who  was  for  death 
penalty,  'Ton  certainly  will  not  hold  out 
against  22  men.'  This  was  all  I  said  or 
heard  said.  I  had  referred  to  the  10  men  on 
this  Jury  and  the  12  men  on  the  other  Jury. 
The  only  change  that  was  made  after  'this 
was  a  change  by  those  from  the  death  pen- 
alty to  a  life  sentence.  I  sorter  think  it  was 
mentioned  at  another  time;  think  it  was  In 
the  morning,  won't  be  positive,  but  know  I 
never  heard  It  mentioned  until  after  all  had 
agreed  to  a  life  sentence  except  two,  and  they 
were  for  the  death  penalty." 

John  Thompson  testified:  "Before  I  went 
on  the  Jury  In  the  Dave  Smith  case,  I  knew 
what  the  other  Jury  had  done  for  him  at  the 
last  term  of  the  court.  I  knew  that  they  had 
convicted  him,  and  gave  him  99  years  in  the 
penitentiary.  I  know  Hess  Harrold,  Oscar 
Lee,  and  Jim  Ck)ok.  I  might  have  said  in 
their  presence  before  I  was  taken  on  this 
Jury  that  the  other  Jury  gave  him  99  years, 
but  I  know  that  I  did  not  say  that  they 
should  have  hung  him,  so  we  would  not  be 
bothered.  I  might  have  said  something  about 
99  years  for  I  knew  it,  but  I  did  not  say  that. 
Nothing  was  asked  me  in  my  examination  up- 
on said  trial  about  what  I  knew  about  the 
other  Jury,  or  whether  I  had  ever  expressed 
an  opinion  in  the  case,  but  I  had  not.  There 
was  something  said  In  the  Jury  room  about 
the  other,  but  it  was  suppressed.  I  heard 
nothing  about  it  until  all  had  agreed  on  a 
life  term  but  two,  and  they  were  for  death. 
At  the  time  I  went  into  the  Jury  box  I  had 
no  opinion  as  to  the  defendant's  guilt,  and 
made  my  verdict  alone  from  the  evidence  in 
the  case." 

Article  823  of  the  Code  of  Criminal  Proce- 
dure of  1895  is  as  follows:  "The  effect  of  a 
new  trial  Is  to  place  the  cause  In  the  same 
position  In  which  It  was  before  any  trial  had 
taken  place.  The  former  conviction  shall  be 
regarded  as  no  presumption  of  guilt,  nor 
shall  It  be  alluded  to  in  the  argument"  It 
has  been  held  In  this  state  that  this  article 
extends  to  and  includes  any  argument  or  dis- 


cussion of  a  former  conviction  by  the  Jury  in 
the  Jury  room.  Horn  v.  State,  97  S.  W.  822, 
17  Tex.  Ct.  Rep.  271.  But  it  has  also  been 
held  that  a  mere  and  casual'  reference  or  in- 
cidental allusion  to  the  former  conviction  will 
not  necessarily  afford  cause  for  reversal. 
See  Gaines  v.  State,  77  S.  W.  10,  8  Tex.  Ct. 
Rep.  016.  The  question  has  been  before  this 
court  In  many  cases,  and  sach  case  seems  to 
have  been  disposed  of  somewhat  In  accordance 
with  the  particular  facts.  We  think  the  true 
nde  Is  that  where,  as  In  ttds  case,  the  testi- 
mony supports  the  verdict,  and  the  charge  of 
the  court  properly  submits  the  case  to  the 
Jury,  that  a  verdict  ought  not  to  be  set  aside 
for  every  Incidental  and  casual  mention  of  a 
former  trial  or  a  former  conviction,  and  that 
in  no  case  should  it  be  set  aside  In  a  case 
tried  according  to  law  where  the  conviction 
Is  supported  by  the  testimony,  unless  the 
court  may  fairly  and  reasonably  see  in  the 
light  of  all  the  circumstances  that  such  ref- 
erence and  discussion  did  or  might  have  prej- 
udiced the  appellant's  case.  It  is  possible 
that  there  is  some  language  in  some  of  the 
decisions  not  wholly  In  accord  with  the  views 
here  expressed,  but,  on  full  consideration, 
this  Is  believed  to  be  the  correct  rule,  and 
tested  by  this  rule  we  Iwlleve  appellant  is 
without  Just  ground  of  complaint.  Here  it  is 
manifest,  as  we  believe,  that  the  only  effect 
of  the  discussion  of  the  former  verdict  Inured 
to  the  benefit  of  appellant  It  caused  2  Ju- 
rors who  were  In  favor  of  the  death  penalty 
to  go  over  to  the  10,  and  to  give  appellant  a 
life  sentence.  Indeed,  the  only  discussion 
had  was  addressed  by  a  Juror  favoring  a  life 
sentence  to  one  of  the  two  Jurors  standing 
out  for  a  death  penalty,  and  whatever  effect 
It  may  have  had  or  did  have  was  to  mitigate 
the  aentencs  and  inure  to  the  benefit  of  ap- 
pellant Under  all  the  evidence  fairly  con- 
sidered, we  hold  that  reference  In  the  Jury 
room  to  former  trial  furnishes  no  {round  for 
reversal; 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  Is  affirmed. 


HOLMAN  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  18, 
1908.) 

Rape  —  Assaui.t  to  Rapk  —  Evioenck  —  In- 

STBUOnONS. 

On  a  trial  for  assault  to  raiM,  the  failure 
to  charge  on  aggravated  assault  held  not  er- 
roneous under  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  i  99.] 

Appeal  frcnn  Criminal  District  Oonrt,  Dal- 
las County ;  W.  W.  Nelms,  Judge. 

May  Holman  was  convicted  of  assault  to 
rape,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Qen.,  for  the 
State. 
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DAVIDSON,  P.  J.  This  conviction  waa  tot 
assault  to  rape;  the  punishment  being  two 
years  in  the  penitentiary. 

The  record  is  before  us  without  a  state- 
ment of  facts.  Bill  of  exceptions  was  reserv- 
ed to  the  failure  of  the  court  to  charge  the 
law  with  reference  to  an  aggravated  assault 
The  bill  recites  that  Maudle  Benton,  testify- 
ing for  the  state,  stated:  "The  defendant 
got  off  of  Willie  May  Fleming  and  immediate- 
ly got  on  hei  (Maudle  Benton) ;  that  be  stuck 
his  thing  in  her  and  said,  That  is  good ;'  that 
he  did  not  do  anything  to  Willie  May,  as 
she  was  the  one  be  (appellant)  wanted  all  the 
time,"  This  is  all  the  evidence  that  we  have 
before  us  in  regard  to  wtiat  the  testimony 
was  with  reference  to  this  phase  of  the  case. 
As  this  matter  is  presented,  we  are  of  opinion 
that  it  was  not  error  for  the  court  to  have 
failed  to  charge  the  law  of  aggravated  as- 
sault. The  testimony  set  out  in  the  bill  is 
entirely  too  meager  to  require  a  reversal 
for  the  failure  of  the  court  to  charge  the  law 
applicable  to  aggravated  assault  This  is  the 
only  question  presented. 

The  judgment  is  affirmed. 


HOLMAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  15, 
W08.) 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    W.  W.  Nelms,  Judge. 

May  Holman  was  convicted  of  crime,  and 
appealSv     Affirmed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convleted  of 
assault  to  rape,  and  his  punishment  assessed 
at  three  years'  confinement  in  the  peniten- 
tiary. 

We  find  neither  Mils  of  excei>tions,  nor 
statement  of  facts  in  the  record.  Therefore 
the  questions  cannot  be  revised. 

Finding  no  error,  the  Judgment  Is  affirmed. 


TATES  et  al.  v.  STATR 

(Court  of  Oiminal  Appeals  of  Texas.    Jan. 
15.  1908.) 

CBiitiNAL  liAW  —  Appeal  —  Sevebax  Appel- 
lants—Separate Rboognizances  —  Neces- 
sity. 

An  appeal  by  several  persons  from  a  crim- 
inal conviction  must  be  dismiased,  where  the 
recognizance  is  a  joint  obligation ;  each  being 
required  to  give  a  separate  recognizance. 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Judge. 

J.  F.  Yates  and  another  were  convicted  of 
a  public  offense,  and  th^  appeal.  Appeal 
dismissed. 

F.  J.  McGord,  ABrt.  Atty.  Qol,  for  the 
Stat& 


DAVIDSON,  P.  J.  These  parties  were 
each  assessed  a  fine,  and  appeal. 

The  recognizance  Is  a  joint  and  not  a  sep- 
arate, obligation.  Under  the  unbroken  line 
of  authorities  the  recognizance  Is  entirely 
Insufficient  A  separate  recognizance  should 
have  been  givoi  each  of  the  appellants. 

Motion  of  the  Assistant  Attorney  General 
to  dismiss  the  appeal  is  sustained,  and  the 
appeal  is  dismissed. 


SUMNHRS  V.  STATE. 
(CViurt  of  Criminal  Appeals  of  Texas.    Jan.  15, 

1908.) 
CBnoNAi.  Law— Appeal— RxcoBO. 

In  the  absence  of  the  evidence  or  any  bill 
of  exceptions  in  relation  to  mlings  on  evidence, 
alleged  errors  In  refusing  to  chaise  on  the  de- 
fense of  alibi,  or  on  the  subject  of  circumstan- 
tial evidence,  and  in  the  admission  and  rejec- 
tion of  evidence,  cannot  be  considered. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Iaw,  fS  2940-2915.] 

Appeal  from  Oiminal  District  Ck>urt,  Dal- 
las County ;  W.  W.  Nelms,  Judge. 

Lee  Sumners  was  convicted  of  robbery,  and 
he  appeals.    Affirmed. 

F.  J.  McCordt  Asst  Atty.  Oen.,  for  the 
State. 

RAMSEY,  J.  This  was  a  conviction  for 
robbery;  the  punishment  assessed  being  10 
years'  confinement  in  the  penltentiaty. 

The  case  comes  before  us  without  a  bill  of 
exceptions  or  statement  of  facts.  Appellant's 
motion  for  a  new  trial  complains  that  the 
verdict  is  contrary  to  the  evidence,  and  he 
also  complains  of  the  refusal  of  the  court  to 
charge  on  the  defense  of  alibi,  on  the  subject 
of  circumstantial  evidence,  and  other  matters 
arising  on  the  trial.  It  also  contains  a  gen- 
eral complaint  and  assignment  that  the  court 
erred  in  the  admission  and  rejection  of  cer- 
tain evidence,  which,  it.  is  stated,  will  m(»e 
fully  appear  in  the  stenograptier's  r^>ort  of 
the  case.  No  stenographer's  report  accom- 
panies the  record,  nor  is  there  any  bill  of  ex- 
ceptions evidencing  the  action  of  the  court 
in  respect  to  the  admission  or  rejection  of 
any  testimony. 

In  this  state  of  record,  none  of  these  mat- 
ters can  be  reviewed,  and  the  case,  therefore* 
under  repeated  decisions  of  tills  court,  must 
be  affirmed. 


WALKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 
1907.    On  Rehearing,  Jan.  22,  1906.) 

Weapons— Cabbtino  Pjbtol— Ihdictiiknt— 
Vabiance  Between  Allegation  and 
Pboof. 

Where  defendant  was  convicted  ot  cartr- 
ing  a  pistol,  the  fact  that  the  evidence  shownl 
the  pistol  was  carried  at  a  public  gathering 
would  not  constitute  a  variance  between  the 
evidence  and  indictment;  it  being  immaterial 
that  his  act  constituted  th*  tnrthar  oSuae  of 
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CMiTinir  a  pistol  at  a  pnblic  assembly,  since  he 
was  not  indicted  for  that  offense. 

Appeal  from  Brazos  County  Court;  A.  O. 
Board,  Judge. 

Bill  DarlB  was  convicted  tor  carrying  a 
pistol,  and  be  appeals.    Affirmed. 

V.  B.  Hudson,  tor  appellant  F.  J.  Mc- 
Cord,  Asst.  Atty.  Oen.,  for  tlie  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed tor  carrying  a  pistol.  The  evidence  shows 
that  quite  a  crowd  of  negroes  had  gathered 
at  a  frolic  or  festival  of  some  sort  on  Christ^ 
mas;  that  among  others  present  was  the  de- 
fendant and  a  negro  named  Blliups;  that 
Blllups  was  standing  In  the  yard  at  night 
talking  to  a  negro  woman,  and  appellant 
shot  him  with  a  pistol.  On  this  evidence  the 
state  relied  for  a  conviction. 

It  Is  contended  that,  as  there  was  a  public 
gathering  in  the  house  near  which  this  trou- 
ble occurred,  appellant  should  have  been 
charged  with  carrying  a  pistol  at  a  public 
assembly,  or  In  a  place  where  people  had  as- 
sembled, and  that,  as  he  was  convicted  under 
an  ordinary  Indictment  charging  unlawfully 
carrying  on  or  about  his  person  a  pistol, 
there  is  a  variance  l>etween  the  evidence  and 
the  allegation.  There  Is  no  merit  in  this 
proposition.  It  is  no  reason  that  appellant 
should  have  been  acquitted  under  the  charge 
in  this  Indictment  because  he  was  seen  with 
a  pistol  at  the  place  where  people  were  as- 
sembled under  the  circumstances  detailed  in 
this  record.  He  was  not  charged  vrith  carry- 
ing a  pistol  at  a  public  assembly  and  con- 
victed under  the  other  statute  prohibiting 
carrying  pistols,  but  was  charged  directly 
with  carrying  a  pistol,  omitting  the  allega- 
tion with  reference  to  assemblies,  places  of 
amusement,  etc.  Appellant  cannot  complain 
that  the  state  songht  to  obtain  a  conviction 
with  the  less  punishment. 

In  regard  to  the  application  for  continu- 
ance, in  our  opinion  there  Is  no  merit  in  it 

The  Judgment  is  affirmed. 

HBNDBRSON,  J.,  absent 

On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  The  Judgment  In  this 
case  was  affirmed  at  Tyler,  and  is  before  ns 
now  on  motion  for  rehearing.  The  original 
opinion  we  think  sufficiently  states  the  case. 

Appellant  now  claims  that  Iils  contention 
was  misunderstood,  and  makes  this  excerpt 
from  the  closing  of  the  opinion  as  the  basis 
of  Ills  contention:  "Appellant  cannot  com- 
plain that  the  state  sought  to  obtain  a  con- 
viction with  the  less  pimlshment"  That 
was  rather  an  incidental  remark  at  the  dose 
of  the  opinion.  We  understood  then,  as  we 
understand  now,  that  appellant's  contention 
was  that  there  was  a  variance  between  the 
evidence  and  the  allegations,  and  the  basis  of 
this  contention  Is  that  he  should  have  been 
charged  with  carrying  a  pistol  at  a  public 


assembly,  or  in  a  place  where  people  had  as- 
sembled, etc.,  and  that  he  was  convicted  un- 
der an  ordinary  indictment  charging  him 
with  unlawfully  carrying  on  or  about  bis  per- 
son a  pistol,  and  the  original  opinion  so 
states  the  proposition.  Appellant's  conten- 
tion may  be  stated  in  another  form  in  this 
mann»:  That  inasmuch  as  the  state  showed 
that  he  bad  the  pistol  in  the  yard,  or  some- 
•wb&ee  in  the  neighborhood  of  the  house,  at 
the  time  people  were  assembled  in  the  house, 
therefore  he  should  have  been  charged  under 
the  statute  with  reference  to  carrying  a  pis- 
tol Into  such  house,  etc.,  where  people  were 
assembled,  and  that  inasmuch  as  he  was 
charged  under  the  other  statute,  simply  for 
carrying  a  pistol  on  or  about  bis  person,  he 
was  entitled  to  an  acquittal  t)ecause  the  facts 
showed.  In  his  judgment,  that  he  was  at  a 
place  where  people  were  assembled.  We  do 
not  believe  this  contention  is  correct.  The 
fact  that  the  state  charged  under  one  statute 
for  carrying  a  pistol  does  not  necessarily 
prevent  a  conviction  because  appellant  may 
have  had  the  pistol  at  a  public  assembly,  un- 
der the  doctrine  of  carving.  Where  the  state 
sought  to  punish  for  simply  carrying  the  pis- 
tol, and  where  the  punishment  may  have 
been  much  greater  for  carrying  it  at  a  house 
where  people  were  assembled,  this  would  not 
afford  a  ground.  In  our  Judgment  tor  setting 
aside  the  conviction.  The  court  was  not 
finessing  on  the  exact  amount  of  punishment 
that  might  be  prescribed  under  either  statute 
in  the  original  opinion,  but  was  simply  hold- 
ing that  where  the  state  charged  carrying  a 
pistol,  appellant  could  be  convicted  under 
such  charge,  although  he  may  have  carried  it 
near  or  at  a  place  where  people  had  assem- 
bled, ev«i  if  the  state  could  have  punished 
him  under  a  proper  pleading  for  having  car- 
ried the  pistol  to  the  public  assembly. 

We  see  no  legal  reason  why  this  motion 
should  be  granted,  and  it  Is  therefore  over- 
ruled. 


WHITE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dea  4, 
1907.    On  Rehearing,  Jan.  15,  190a) 

1.  Cbiuinai.  IiAW  —  STATEinirr  of  Facts  — 
Necessity  fob. 

A  charge  cannot  be  reviewed,  in  the  ab- 
sence of  statement  of  facts  In  the  record. 

On  Rehearing. 

2.  SAMU-iPWCSUMPTIONS. 

On  api>eal  it  will  be  presumed,  in  the  ab- 
sence from  the  record  of  the  testimony,  that 
the  charge  was  correct  and  applicable  to  the 
facts. 

3.  Sams — Insditiciekt   Moi4on    fob    New 
Tbial. 

A  motion  for  a  new  trial  on  a  conviction  of 
obtaining  property  fraudulently,  on  the  ground 
that  the  charge  as  a  whole  was  prejudicial  to 
defendant,  only  charging  the  law  in  the  abstract 
and  that  the  court  should  have  charged  that 
the  testimony  showed  conclusively  that  the 
prosecuting  witness  knew  that  the  title  to  the 
lot  in  exchange  for  which  defendant  obtained  the 
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prosectitin;  witness'  property  was  in  another, 
and  that  the  jury  ehonld  acqnit,  is  insufficient 
to  present  for  review  an  objection  that  the 
charere  failed  to  instruct  that,  though  defendant 
did  not  have  the  right  to  dispose  of  the  lot,  he 
should  be  acquitted  if  he  believed  he  had  such 
right,  and  an  objection  that  the  charge  failed  to 
instruct  that,  though  the  prosecuting  witness  be- 
lieved defendant's  statement  as  to  his  title,  if  by 
exercising  due  diligence  he  could  have  ascertain- 
ed that  defendant  did  not  have  title,  the  defend- 
ant should  be  acquitted. 

4.    SamB— BiLX  OV  E^CEPTIOHS. 

Under  Code  Or.  Proc.  1895,  art  723,  pro- 
viding that,  where  the-  record  upon  defendant's 
appeal  shows  that  requirements  of  the  eight 
preceding  articles  relating  to  the  charge  hav« 
been  disregarded,  the  judgment  should  be  re- 
versed if  we  error  is  excepted  to  at  the  time 
of  the  trial,  an  error  respecting  a  charge,  though 
fundamental,  cannot  be  reviewed  unless  objec- 
tion is  reserved  by_  a  bill  of  exceptions  or  in  the 
motion  for  new  trial. 

Appeal  from  Jefferson  Clounty  Court;  Jas. 
A.  Harrison,  Judge. 

B.  A.  White  wag  convicted  of  obtaining 
property  fraudulently,  and  be  appeals.  Af- 
firmed. 

B.  A.  White,  in  pro.  per.  F.  J.  McCord, 
AsBt.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  record  has  neither 
statement  of  facts  nor  bills  of  exceptions. 
The  first  and  second  gronnds  of  the  motion 
for  new  trial  relate  to  the  testimony  and 
cannot  be  revised.  The  third  ground  com- 
plains of  the  remarks  of  the  county  attorney 
and  refers  to  the  bill  of  exceptions,  which  is 
not  In  the  record.  The  two  remaining 
grounds  are  with  reference  to  the  charge, 
and,  of  course,  cannot  be  revised,  hi  the  ab- 
sence of  the  statement  of  facts. 

The  judgment  is  a£Brmed. 

HENDERSON,  J.,  absent 

On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  The  Judgment  in  thU 
case  was  affirmed  at  the  recent  Tyler  term, 
and  is  now  before  us  on  motion  for  rehear- 
ing. 

Appellant  sets  up  two  grounds  upon  which 
he  bases  his  motion  for  rehearing,  both  of 
which  relate  to  the  charge  of  the  court.  The 
first  excerpt  of  the  charge  Is  as  follows: 
"However,  if  you  believe  from  the  evidence, 
or  have  reasonable  donbt  thereof,  that  said 
E.  A.  White  was  the  owner  of  said  lot,  or  had 
a  right  to  dispose  of  the  same  at  the  time  he 
made  said  representation.  If  any,  you  will  ac- 
quit the  defendant"  The  objection  to  this 
charge  Is  It  falls  to  Instruct  the  Jury  that, 
although  appellant  did  not  have  the  right 
to  dispose  of  the  property,  yet,  If  he  thought 
or  believed  be  had  such  right,  he  should  be 
acquitted. 


The  second  excerpt  of  the  charge  is  as  fol- 
lows: "lou  are  further  instructed  that  al- 
though Btld  representations,  if  any,  were 
false,  and  Imown  to  be  false  by  defendant,  yet 
to  authorize  a  conviction  said  J.  EL  Brady 
must  have  been  deceived  thereby;  and  if  you 
believe  from  the  evidence,  or  have  a  reason- 
able doubt  thereof,  that  said  Brady,  before  be 
delivered  said  wood  and  money,  knew  that 
said  White  did  not  have  a  right  to  dispose 
of  the  land,  then  you  will  acquit  defendant." 
The  criticism  of  this  xxirtlon  of  the  charge 
Is  the  court  should  have  Instructed  the  Jiiry 
that,  though  Brady  did  believe  White's  state- 
ment as  to  his  right  to  dispose  of  said  lot, 
yet  if,  by  the  exercise  of  such  diligence  as  a 
prudent  man  shonld,  he  could  have  ascer- 
tained that  White  did  not  have  such  right 
of  disposition,  then  he  should  be  acquitted. 
The  criticism  In  the  motion  for  a  new  trial 
of  the  court's  charge  does  not  raise  these 
issues.  Copying  from  the  motion  for  a  new 
trial  in  this  connection,  we  find  this:  "Be- 
cause the  cliarge  of  the  court  as  a  whole  is 
prejudicial  to  defendant,  only  charging  the 
law  In  the  abstract ;  because  the  court  should 
have  charged  the  Jury  that  the  testimony 
conclusively  showed  that  said  Brady  knew 
that  the  title  to  said  lot  was  in  one  Lawyer, 
and  should  acquit  defendant"  As  stated  in 
the  original  opinion,  the  evidence  Is  not  be- 
fore the  court,  and  we  therefore  are  unable 
to  say  whether  these  questions  were  Issues 
to  be  charged  to  the  Jury.  In  the  absence 
of  the  testimony  we  will  presume  that  the 
charge  is  given  correctly,  and  as  applicable 
to  the  facts.'' 

WP  further  state  that  under  the  grounds  of 
the  motion  above  quoted  these  questions  are 
not  suggested.  The  grounds  of  the  motion  for 
a  new  trial  are  not  specific,  did  not  point 
out  the  matters  complained  of  in  the  motion 
for  rehearing,  and  to  meet  this  attitude  of 
the  case  appellant  contends  that  these  propo- 
sitions are  of  "fundamental"  character.  Un- 
der the  decisions  of  this  court  construing 
article  728  of  the  Code  of  Criminal  Procedure 
of  1896,  it  would  seem  there  are  no  funda- 
mental errors  on  appeal,  except  those  re- 
served by  bill  of  exceptions  or  in  the  motion 
for  a  new  trial.  We  therefore  hold  that  no 
sufficient  reason  is  given  why  the  rehearing 
should  be  granted,  first,  because  the  testi- 
mony is  not  before  us,  and  we  are  imable, 
therefore,  to  say  whether  these  charges  were 
applicable  or  not;  second,  the  gronnds  were 
not  specifically  pointed  out  in  motion  for 
a  new  trial ;  and,  third.  It  is  too  late  to  raise 
these  questions  for  the  first  time  on  appeal 

There  is  no  sufficient  reason  shown  why 
this  motion  should  be  granted,  and  it  is  there- 
fore OTermled. 
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DAVIS  T.  STATU 

(Coart  of  Criminal  Appeals  of  Texas.    Jan. 

IB,  1908.) 

Obiuinal  Law— Appiai/— DiaxcTivi  Rxcoa- 

NIZANCE— DiBiaBSAI,. 

Wliere  defendant  waa  oonvicted  of  agvrar 
vated  assault,  and  the  penalty  waa  a  fine  of 
S400  and  4  months'  confinement  in  the  county 
jail,  and  the  recospizance  recited  that  he  waa 
-oonvlcted  of  a  misdemeanor,  and  his  pnnlahment 
assessed  at  a  fine  of  $60  and  imprisonment  in 
the  county  jail  for  00  days,  the  variance  ren- 
-dered  the  recognizance  fatally  defective. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Die. 
▼ol.  15,  Criminal  Law,  |  2711.] 

Appeal  from  Tarrant  County  Court;  John 
Xfc  Terrell,  Judge. 

Bob  Davla  was  convicted  of  aggravated  aa- 
-tsault,  and  he  appeals.    Appeal  dismissed. 

F.  J.  McCord,  Aast  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
Aggravated  assault,  and  bis  punishment  as- 
sessed at  a  fine  of  f400  and  4  months'  con- 
finement In  the  county  Jail. 

The  recognlssance  recites  tliat  appellant 
was  convicted  of  a  misdemeanor,  and  his  pnn- 
iBlunent  assessed  at  a  fine  of  $60  and  im- 
prisonment for  90  days  in  the  county  JalL 
This  variance  makes  the  recognizance  fatally 
defective. 

The  motion  of  the  Assistant  Attorney  Gen- 
eral is  sustained,  and  the  appeal  is  dls- 
-missed. 


BEiABSSLBT  et  al.  v.  mLL  et  al. 
-(Supreme  Court  of  Arkansas.    Dec.  28,  1907.) 

1.  Adverse  Possession— Tnne. 

Adverse  possession  for  more  than  seven 
years  prior  to  suit  brought  under  a  deed  void 
on  its  face  for  want  of  a  proper  description  is 
sufficient  to  vest  title. 

2.  QuiBTiHa  Titlb—Oloud  oh  Ticlb— Dkbdb 

— DKSOBIPTrOR. 

A  tax  deed  containing  a  description  the 
'•Mid.  %  Pt.  S,  B.  NW.  Sec.  28  Tpu  9  S.  B. 
27  West,  1^  acres.  Mid.  %  Pt  S.  W.  N.  B. 
Sec.  28  Tp.  9  8.  R.  27  West  »Vioo  acres  W. 
Mid.  %^Pt  S.  B.  M.  B.  S.  E.  sec.  26  Tp.  9,  8. 
R.  27  West  8.  acres,"  was  void  on  its  face  as  de- 
scribing no  land,  Md  was  therefore  inelfective 
to  constitute  a  doud  on  title. 

[Bd.  Note.— For  cases  in  i)oint,  see  Cent  Dig. 
vd.  41,  Quieting  -ntle,  H  14r^] 

8.  Sake— RxHOVAi.  of  Cloud— Isjunction. 

Where  a  tax  deed  was  void  on  its  face 
for  wanb  of  a  proper  description,  so  that  the 
holder  of  the  title  in  possessicHi  would  not  t>e 
required  to  introduce  any  evidence  in  order  to 
sustain  his  title  against  such  deed,  eqni^  would 
not  interfere  to  set  aside  the  deed  as  a  cloud 
•on  title,  nor  to  enjoin  the  holder  from  making  an 
attempted  transfer  of  his  interest. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  §|  14-83.] 

4.  Bjectuxrt  —  Possession  —  Bubder    of 
Paoor. 

As  plaintiff  in  ejectment  and  other  real 
actions  can  recover  only  on  the  strength  of  his 
own  title,  and  possession  is  prima  facie  evidence 
of  ownership,  a  plaintiff  claimhig  under  a  tax 
-deed  void  on  its  face  for  want  of  a  proper  de- 
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scrlptlon  by  proving  the  deed  could  not  estab- 
lish a  prima  facie  case  against  the  defendant  in 
possession,  requiring  tiie  latter  to  introduce  proof 
of  his  Utie. 

Appeal  from  Howard  Chancery  Court ;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  Catherine  A.  Beaidsley  and  an- 
other against  J.  B.  HUl  and  others.  From  a 
decree  dismissing  the  complaint,  plaJntlffB  ap- 
peal.    Affirmed. 

W.  O.  Rodgers,  for  appellants.  Sain  & 
Sain,  Jno.  S.  Lake,  and  W.  S.  McCain,  for 
appellees. 

BATTLE,  J.  "This  Is  a  suit  by  Catherine 
A.  Beardsley  and  W.  C.  Rodgers"  to  enjoin 
and  restrain  "J.  B.  Hill  and  others"  from 
conveying,  selling,  Incumbering,  or  otherwise 
Interfering  with  the  title  and  rights  of  the 
"plaintUTa  in  and  to  certain  lands,  to  quiet 
the  title  of  plalntifls  thereto,  and  for  all 
other  proper  jellef." 

Lands  were  forfeited  to  the  state  of  Arkan- 
sas for  the  nonpayment  of  taxes  for  the  year 
1893  by  the  following  descriptions:  "Mid. 
%  Pt  8.  B.  NW.  Sec.  26  Tp.  9  S.  R.  27  West, 
13%  acres.  Mid.  H  Pt  S.  W.  N.  B.  Sec.  28 
Tp.  9  S.  R.  27  West  »«/ioo  acres  W.  Mid. 
%  Pt  S.  B.  M.  B.  8.  E  sea  26  Tp.  9,  8.  R. 
27  West  6.  acres.  The  defendant  J.  B.  HUl 
purchased  land  according  to  such  description 
from  the  state  of  Arkansas,  and  the  state 
land  commissioner  conveyed  the  same  to  him 
by  the  same  description.  The  defendants 
claim  the  land  In  controversy  under  such 
deed.  This  is  the  cloud  plalntlfTs  seek  to  re- 
move. 

The  court,  upon  hearing,  found  that  thero 
was  no  equity  In  the  plaintiffs'  complaint 
and  dismissed  the  same,  and  plaintiff  ap- 
pealed. 

There  is  no  relief  sought  against  the  de- 
fendants, except  J.  B.  Hill  and  his  wife.  Ap- 
pellants deny  that  they  have  t>een  In  posses- 
sion. If  It  be  conceded  that  the  evidence 
adduced  at  the  hearing  shows  that  they  have 
been  in  possession,  we  think  It  shows  that 
they  have  acquired  title  by  adverse  possession 
for  more  than  seven  years  before  the  bringing 
of  this  suit;  for,  if  they  had  possession,  it 
continued  more  than  seven  years,  and  all 
the  concomitant  circumstances  show  it  was 
adverse.  In  saying  what  we  have  we  do  not 
decide  that  Hill  or  his  wife  la  In  possession, 
or  has  been. 

But  they,  appellants,  are  not  seeking  to  re- 
cover possession  of  the  lands  In  this  suit 
They  ask  the  court  to  quiet  their  title  by 
canceling  the  deed  of  the  state  to  J.  B.  Hill, 
and  to  enjoin  and  restrain  him  from  casting 
cloud  upon  their  title  by  selling  the  land. 

The  deed  of  the  state  to  Hill  Is  void  upon 
Its  face  on  account  of  a  defective  description 
of  the  lands.  It  describes  no  land,  and  is  no 
cloud  upon  title;  Doe  v.  Porter,  3  Ark.  18, 
57,  86  Am.  Dec.  448;  Hershey  v.  Thompson, 
50  Ark.  484,  491,  8  S.  W.  689 ;  Dickinson  v. 
Improvement  Co.,  77  Ark.  670,  576,  92  8.  W. 
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21,  113  Am.  St.  Rep.  170;  Oannon  ▼.  Moore, 
104  S.  W.  139 ;  Woodall  ▼.  Edwarda,  104  S. 
W.  129;  Beardsley  v.  HUl,  71  Ark.  215,  72 
S.  W.  872 ;  Cooper  t.  Lee,  69  Ark.  460,  463. 
27  &  W.  970 ;  Rhodea  t.  Ooylngton,  69  Ark. 
857,  359,  68  S.  W.  799. 

"It  is  not  an  apparent  title,  nor  does  it 
prima  facie  create  a  right  wMcli  the  tme 
owner,  or  even  an  occupant  without  title,  of 
land,  must  bring  forward  evidence  to  reb.ut" 
Haggart  t.  Chapman  &  Dewey  Land  Com- 
pany, 77  Ark.  527,  92  S.  W.  7192,  and  cases 
cited. 

The  deed  not  being  a  cloud  upon  the  title, 
a  court  of  equity  will  not  interfere  to  set  it 
aside.  See  cases  dted  abova  Neither  will 
a  court  of  equity  Interfere  to  enjoin  the  sale 
of  the  land  by  Hill  under  such  title  to  pre- 
vent a  cloud.  High  on  Injunctions  says:  "It 
Is  difficult  to  establish  any  exact  test  which! 
will  be  applicable  in  all  cases  to  determine 
what  constitutes  such  a  cloud  upon  title  as  to 
authorize  a  court,  of  equity  to  interfere  for 
Its  prevention.  It  has  been  held,  however, 
that,  if  the  sale  or  conveyance  which  It  is 
sought  to  restrain  is  such  that  in  an  action 
of  ejectment  brought  thereunder  the '  real 
owner  of  the  property  would  be  obliged  to 
offer  evidence  to  defeat  a  recovery,  then  such 
a  cloud  would  be  raised  as  to  warrant  the 
interferehce  of  equity.  Upon  the  other  hand, 
if  under  the  levy  and  sale  a  purchaser  would 
not  acquire  even  an  apparent  title  to  the 
premises,  the  execution  being  against  one 
who  had  no  title,  so  that  the  pturchaser  In  An 
action  of  ejectment  could  not  recover  upon 
hii^  own  showing  and  defendant  in  ejectment 
would  n6t  be  put  to  proof  to  defeat  the  ac- 
tion,, an  injunction  will  not  lie."  High  on 
Injunctions  (4th  Ed.)  I  373,  and  the  following 
cases  cited  by  appellant  to  the  same  effect: 
Pizley  T.  Hugglns,  15  Cal.  127 ;  Lick  v.  Ray, 
43  Cal.  83;  Roth  v.  Insley,  86  Cal.  134,  24 
Pac.  853;  Chase  v.  Treasurer,  122  Cal.  540, 
55  Pac.  414;  Rea  v.  Longstreet,  64  Ala.  291; 
Gregg  V.  Sandford,  65  Fed.  161,  12  C.  C.  A. 
625;  McConnaughy  v.  Pennoyer  (D.  C.)  43 
Fed.  339. 

To  apply  the  test  in  this  case,  suppose  the 
appellants  were  in  possession  of  the  lands  In 
controversy,  and  a  purchaser  from  Hill,  ap- 
pellee, should  brlag  an  action  of  ejectment 
against  them  to  recover  the  land,  would  it  be 
necessary  for  them  to  adduce  evidence  to  de- 
feat a  recovery?  Certainly  not  Plalntlfta 
in  actions  of  ejectment  or  other  real  actions 
can  recover  only  upon  the  strength  of  their 
own  titles,  and  not  upon  the  weakness  of 
their  adversary's;  for  possession  is  always 
prima  facie  evidence  of  title,  and  a  party 
cannot  be  deprived  of  his  possession  by  any 
person,  but  the  rightful  owner,  who  has  the 
Jus  poesesslonis.  The  defendants,  therefore, 
need  not  show  any  title  in  himself  until  the 
plaintiff  has  shown  some  right  to  disturb  his 
possession.  Dawson  v.  Parham,  47  Ark.  215, 
218,  1  S.  W.  72;  Apel  v.  Kelsey,  47  Ark.  413, 
418,  2  S.  W.  102;  Nix  T.  Pfeifer,  78  Ark.  199, 


201,  83  S.  W.  951 ;  Beardal^  v.  HUl,  77  Ark. 
246,  91  S,  W.  757. 

This  he  could  not  do  In  the  case  annxMed ; 
for  to  do  so  he  must  at  least  show  that  his 
grantor  held  prima  facie  evidence  of  title;, 
that  Is  to  say,  the  deed  under  which  he  holds 
is  prima  fade  evidence  of  title.  This  he 
could  not  do,  and  the  appellants  would  not 
be  required  to  adduce  any  evidence  of  tltle^ 
unless  other  and  Independoit  evidence  of 
right  to  possession  should  be  adduced  by  the 
plaintiff. 

So  upon  the  whole  case  we  conclude  that 
the  decree  of  the  chancery  court  should  be  af- 
firmed;   and  it  Is  BO  ordered. 


WALKER  et  al.  v.  HELMS  et  aL 
(Supreme  Court  of  Arkansas.     Dec  23,  1907.)- 

1.  Advebss  Possession— Timb. 

Actual  possession  of  land  under  a  tax  deed' 
for  five  years  invested  the  occupant  with  title  by 
limitation. 

2.  Dbeds— QUITCI.AIIC— EmoT. 

Where  S.  had  acqnired  complete  title  to- 
land  In  controversy  by  adverse  possession  under 
a  tax  deed,  the  validity  of  which  was  not  ques- 
tioned when  the  former  owner  executed  a  quit- 
claim deed  of  the  land  to  the  wife  of  S.,  the- 
qnltdaim  deed  conveyed  nothinf. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol  16,  Deeds,  g  395.] 

8.  EsTOPFEi/— Tnxx  to  Lard— Evidenck. 

S.  havinir  acquired  title  to  certain  land  by 
possession  under  a  tax  deed,  the  former  owner 
executed  a  quitclaim  to  the  wife  of  S.  of  a  por- 
tion of  the  tract  and  S.  and  wife  quitclaimed- 
to  him  the  balance  of  the  tract  Held,  that  the 
transaction  was  merely  a  purchase  of  peace  by 
S.  In  the  absence  of  evidence  that  S.  intended 
to  settle  the  title  to  tiie  land  retained  on  his 
wife,  the  heits  of  8.  were  not  estopped  to  assert 
as  against  the  heirs  of  the  wife  that  such  trans- 
action did  not  devest  him  of  the  title  to  the  land. 

Appeal  from  Monroe  Chancery  Court; 
John  M.  SSliott  Chancellor. 

Action  by  Slbble  Stevens  Helms  and  anoth- 
er against  Maude  Walker  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

H.  A.  Parker,  for  appellants.  Thomas  & 
Lee,  for  appellees. 

McCULLOOH,  J.  This  action  was  com- 
menced at  law  to  recover  possession  of  a 
tract  of  land  in  Monroe  county  containing  60 
acres,  and,  by  consent  of  all  parties,  the  cause 
was  transferred  to  the  chancery  court,  where 
it  proceeded  to  final  decree  in  favor  of  the 
plaintiff  for  recovery  of  the  land  sued  for. 

The  case  involves  a  controversy  concerning 
the  title  to  the  land  between  the  appellees, 
Slbble  Stevens  Helms  and  Lecll  Stevens,  chil- 
dren of  W.  F.  Stevens  and  his  first  wife, 
Mary  I.  Stevens,  both  deceased,  and  the  ap- 
pellants, Maude  Walker,  widow  of  said  W.  F. 
Stevens,  and  Oliver  Stevens,  the  offspring  of 
her  intermarriage  with  Stevens.  Appellees 
claim  that  the  title  to  the  land  was  in  their 
mother,  Mary  I.  Stevens,  and  tliat  they  In- 
herited It  from  her,  and  ai^pellants  daim  that. 
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the  title  was  In  W.  T.  Stevens ;  that  It  wsb 
his  homestead  at  the  time  of  bis  death ;  that 
his  widow  is  entitled  to  her  homestead  rights 
therein;  and  that  the  title  in  fee  descended 
to  the  three  children  of  W.  F.  Stevens.  The 
pleadings  and  evidence  establish  the  follow- 
ing as  the  facts  of  the  case,  there  being  no 
dispute  over  the  facts:  The  quarter  section  of 
land  of  which  the  60  acres  In  controven^ 
formed  a  part  was  originally  owned  by  Thom- 
■as  Hoard,  of  Murfreesboro,  Tenn.,  who  re- 
ceived a  patent  for  it  in  1861,  and  It  was  sold 
for  taxes  in  1877  and  purchased  by  J.  Cole 
Davis,  who  in  due  time,  the  land  not  being  re- 
deemed within  the  time  prescribed  by  law, 
received  a  deed  In  proper  form  from  the  coun- 
ty clerk  of  Monroe  county  conveying  the  land 
to  him  pursuant  to  the  tax  sale.  Davis  con- 
veyed the  land  to  W.  F.  Stevens  in  1881.  The 
latter  at-  once  entered  into  actual  possession, 
and  cleared  up,  put  a  part  of  It  in  cultivation 
and  built  a  house  on  it,  and  occupied  it  as 
his  homestead  from  then  until  his  death. 
All  the  Improvements  were  on  the  60  acres 
In  controversy.  In  1886  T.  E.  Hoard,  sole 
heir  of  Thomas  Hoard,  executed  a  deed  to 
Mary  I.  Stevens,  quitclaiming  to  her  all  his 
Interest  in  the  land  in  controversy,  and  at 
the  same  time  W.  F.  Stevens  and  wife,  Mary 
I.,  executed  to  Hoard  a  deed,  quitclaiming 
to  him  all  their  Interest  in  the  other  100 
acres  in  the  quarter  section.  Each  of  these 
deeds  recited  a  consideration  of  $1  in  money 
and  the  execution  of  the  quitclaim  from  each 
to  the  other.  The  quitclaim  deed  from  Hoard 
was  by  W.  P.  Stevens  during  the  lifetime  of 
his  wife,  Mary,  delivered  to  his  sister,  Mrs. 
Hill,  with  instructions  to  keep  It  until  he 
called  for  it.  He  never  called  for  It,  and  two 
years  after  his  death  one  of  the  appellees 
procured  it  from  Mrs.  HIU,  and  caused  it  to 
be  placed  of  record.  Mary  I.  Stevens  died  In 
1892.  Subsequently  W.  F.  Stevens  intermar- 
ried with  appellant  Maude  (now  Mrs.  Walk- 
er), and  he  died  in  1901,  leaving  surviving  hia 
widow  and  three  children  named  above. 

The  title  to  the  land  In  controversy  was 
undoubtedly  in  W.  F.  Stevens.  His  grantor, 
Davis,  purchased  It  at  tax  sale,  and  no  at- 
tack Is  made,  either  In  the  pleadings  or  proof, 
on  the  validity  of  the  sale.  The  deed  is  ex- 
hibited with  appellant's  pleadings  and  was 
Introduced  In  evidence,  and  Its  validity  was 
not  questioned.  Besides,  W.  F.  Stevens  had 
been  in  actual  possession  of  the  land  under 
the  tax  title  for  about  five  years  when  the 
Hoard  quitclaim  was  executed,  and  this  op- 
erated as  a  complete  investiture  of  title  by 
Ihnltatlon.  Hudson  v.  Stlllwell,  80  Ark.  575, 
98  S.  W.  856 ;  Jacks  t.  Chaffln,  34  Ark.  641. 
The  title  being  In  W.  F.  Stevens,  the  quit- 
claim of  Hoard  to  Mary  I.  Stevens  conveyed 
nothing.  Hoard  had  nothing  to  convey. 
There  is  no  evidence  or  Indication  on  the 
iwrt  of  W.  F.  Stevens  that  he  Intended  to  set- 
tle the  title  to  the  land  upon  his  wife,  and  the 
quitclaim  itself  was  Ineffectual  for  that  pur- 


pose. The  authorities  Cited  by  counsel  for  ap- 
pellees reciting  Instances  where  the  husband 
or  wife  have  In  various  methods  conveyed 
or  caused  to  be  conveyed  lands  to  the  other 
as  gifts  or  settlements  do  not  apply  here. 
Nor  is  there  any  element  in  the  conduct  of 
W.  F.  Stevens  which  would  estop  him  or  his 
heirs  to  assert  that  the  title  was  vested  in 
him  and  remained  in  him  up  to  the  time  of 
his  death.  It  is  evident  that  in  the  trans- 
action with  Hoard  he  merely  "purchased  his 
peace"  by  quitclaiming  his  Interest  in  100  acres 
of  his  land,  and  that  Hoard  in  return  quit- 
claimed to  Mrs.  Stevens  his  Interest,  whidi 
amounted  to  nothing,  in  the  60  acres  in  con- 
'troversy.  This  did  not  change  in  any  wise 
the  status  of  the  title  to  the  land  In  contro- 
versy. 

We  find  nothing,  therefore.  In  the  record  to 
sustain  the  decree,  and  the  same  Is  reversed 
and  remanded,  with  directions  to  enter  a  de- 
cree in  accordance  with  this  opinion.  It  is  so 
-ordered. 


AYBR  V.  JONES  &  MBRRILU 
(Supreme  Court  of  Arkansas.     Dec.  23,  1907.) 

1.  Costs — Ofixb  o»  JunoiacNT— Tendkb. 

Where  defendant's  attorney  merely  expiess- 
ed  a  willingness  to  confess  judgment  for  the 
amount  shown  to  be  due  by  plaintiff's  books, 
but  did  not  offer  to  confess  judgment  for  k 
.certain  amount,  it  was  error  to  tax  the  costs 
against  plaintiff,  who  was  successful. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
■vol.  13,  Costs,  (S  137-143.1 

2.  Same— Waivkb. 

A  tender  of  judgment  before  a  Justice  of 
the  peace  was  insufficient  to  entitle  defendant 
-to  have  costs  taxed  against  the  successful  plain- 
tiff, where  defendant  appealed  from  the  judg- 
ment and  thus  failed  to  keep  the  tender  good. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;   W.  V.  Tompkhis,  Special  Judge. 

Action  by  F.  T.  Ayer  against  Jones  &  Mer- 
rill. From  a  judgment  taxing  all  the  costs 
against  plaintiff,  he  appeals.  Reversed  and 
remanded. 

W.  P.  Feazel,  for  appellant  Sahi  &  Sain, 
for  appellees. 

BATTLE),  J.  F.  T.  Ayer  commenced  an 
action  against  Jones  A  Merrill  before  a  Jus- 
tice of  the  peace,  W.  L.  Shofner,  on  an  ac- 
count for  $50.  He  filed  an  afDdavit  with  the 
Justice,  stating  that  his  claim  against  the  de- 
fendants, Jones  &  Merrill,  was  for  money  due 
on  open  account  for  logs  furnished  the  defend- 
ants at  their  request;  that  it  was  a  Just 
claim,  and  that  he  ought  to  recover  thereon 
the  sum  of  $30 ;  and  that  the  defendants  had 
sold,  conveyed,  or  otherwise  disposed  of  their 
property,  with  the  fraudulent  Intent  to  cheat, 
hinder,  and  delay  their  creditors,  or  that 
they  were  about  to  sell  or  dispose  of  their 
property  with  such  Intent.  Upon  this  afflda-. 
vit  what  is  called  by  the  plaintiff  an  attach- 
ment was  issued,  directed  to  a  constable, 
which  was  returned  by  him  duly  served.    On 
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the  return  day  of  the  writ  and  rammons 
Jones  ft  Merrill  filed  an  affidavit  for  change 
of  venue,  Tvbicb  was  granted,  and  the  cause 
was  transferred  to  W.  O.  Doraey,  justice  of 
the  i>eace  of  another  township.  On  the  21st 
day  of  September,  1906,  the  cause  coming  on 
for  trial  the  justice  of  the  peace  rendered 
Judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $32.50,  and  dis- 
solved the  attachment.  On  the  14th  of  Oc- 
tober, 1906,  Jones  &  Merrill  took  an  appeal 
to  the  circuit  court,  filing  an  affidavit  and 
supersedeas  bond  for  tliat  purpose.  On  the 
21st  of  February,  1907,  in  the  trial  of  the 
issues  in  the  case  in  the  circuit  court,  judg- 
ment was  rendered  in  favor  of  the  plaintiff 
and  against  the  defendants  for  the  sum  of 
$S2.79.  On  the  same  day  Jones  ft  Merrill 
moved  the  court  to  retax  the  costs  in  the 
case  by  adjudging  all  the  costs  against  the 
plaintiff  for  the  reason  that  they  (defendants) 
had  offered  to  confess  Judgment  in  his  favor 
for  as  much  as  he  had  recovered,  $82.79. 
Upon  this  motion  the  following  testimony 
was  Introduced: 

D.  B.  Sain,  the  attorney  for  Jones  ft  Mer- 
rill, testified  that  In  going  into  trial  before 
the  justice  of  the  peace  he  stated  to  the 
court  that  they,  defendants,  were  willing  to 
confess  judgment  in  favor  of  the  plaintiff  for 
the  amount  they  owed  him  as  shown  by  their 
books. 

W.  O.  Dorset,  the  justice  before  whom  the 
trial  was  bad,  testified  that  D.  B.  Sain  said 
to  him  that  he  expected  Judgment  to  be  ren- 
dered against  the  defendants. 

W.  D.  Lee,  the  attorney  of  plaintiff,  testi- 
fied that  he  heard  the  statement  of  D.  B.  Sain 
to  the  jury  (that  was  before  the  justice  of 
the  peace),  and  his  recollection  is  that  the 
statement  was  that  they  were  willing  to  con- 
cede that  the  defendants  owed  plaintiff  as 
much  as  shown  by  their  books. 

The  record  In  this  case  fails  to  show  any 
offer  to  confess  judgment 

The  books  of  the  defendants  showed  that 
they  owed  plaintiff  f  32.79. 

The  circuit  court  taxed  the  plaintiff  with 
all  the  costs  In  the  case,  and  he  appealed. 

Appellees,  Jones  ft  Merrill,  did  not  offer  to 
confess  Judgment  Their  attorney,  in  Ills 
statement  of  their  case  to  the  jury,  express- 
ed a  willingness  to  confess  Judgment  for  the 
amount  shown  by  their  books  to  be  due  the 
appellants,  or,  as  the  justice  before  whom 
the  Issues  in  the  case  were  tried  stated  it, 
he  expected  judgment  to  be  rendered  against 
them  for  that  amount.  A  mere  willingness  or 
expectation  is  not  sufficient  There  must  be 
an  offer  to  confess  Judgment  for  a  certain 
amount. 

Then,  again,  if  they  made  such  a  tender, 
they  failed  to  "keep  it  good"  by  appealing 
from  the  judgment  which  they  say  they  of- 
fered to  confess,  to  the  circuit  court.  If  they 
had  offered  to  confess  Judgment,  they  there- 
by abandoned  it  Their  conduct  Is  incon- 
sistent  with  their  contention. 


Reverse  and  remand,  with  directions  to  tlie 
court  to  render  judgment  in  accordance  with 
this  opinion. 


HOLLENBERG  MT7SI0  CO.  ▼.  BBRBT. 

(Supreme  Ooart  of  Arkansas.     Dea  23,  1907.) 

1.  SAI.K8— LEOAIJTT— PlTBLIO  POUOT. 

Thonah  plaintiff  sold  defendant  a  piano, 
knowing  that  she  intended  to  place  It  in  her 
bawdy  house,  and  use  it  to  take  in  money  by 
the  nickel-in-the-slot  process,  such  knowfedse 
did  not  render  the  contract  Illegal,  in  the  ab- 
sence of  proof  that  the  contract  provided  tiiat 
the  piano  was  to  be  used  in  connection  with 
the  keeping  of  snch  house,  or  that  the  seller 
knew  that  Its  nse  by  the  buyer  was  inseparable 
froia  her  business,  or  that  the  seller  knowingly 
was  to  derive  some  benefit  from  snd  nse. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
vol.  43,  Sales,  S  107.] 

2.  COKTRAOrS— VAUniTT— IliBaAt     PUBPOSE. 

A  contract  entered  into  by  one  of  the  par- 
ties for  an  illegal  purpose  is  not  thereby  render- 
ed illegal  as  to  the  other,  though  he  had  knowl- 
edge of  such  purpose,  provided  he  did  nothing  in 
furtherance  thereof. 

[Ed.  Note.— For  cases  in  point  see  Ceat.  Dig. 
vol.  11,  Contracts,  (  689.] 

Appeal  from  Circuit  Court  Craighead 
Ckjunty ;  Frank  Smith,.  Judge. 

Action  by  the  Holienberg  Music  Company 
against  Maggie  Berry.  X^m  a  judgment  for 
defendant  plaintiff  appeaUk  Reversed  and 
remanded.  ' 

Appellant  brdught  suit  In  replevin  for  a 
piano,  alleging  In  Its  complaint  that  It  bad 
contracted  to  sell  to  the  appellee  a  certain 
piano  under  a  written  contract,  on  the  In- 
stallment plan,  with  retention  of  title;  that 
there  was  a  default  in  the  payment  at  ma- 
turity of  certain  of  the  installments,  where- 
upon the  appellant  was  entitled  to  posses- 
sion and  damages  for  the  retention  of  the 
instrument  The  usual  allegations  in  replevin 
were  made.  Appellee  answered,  admitting 
execution  of  the  contract  denying  right  of 
possession,  and  setting  up  divers  violations 
by  appellant  of  its  warranty,  and  counter- 
claiming  for  money  already  paid.  At  the 
time  of  the  purchase  of  this  piano  It  was  a 
fact,  known  to  appellant's  selling  agents,  that 
for  several  years  appellee  had  owned  a  home 
in  North  Jonesboro  where  she  had  for  a  num- 
ber of  years  conducted  a  bawdy  house,  and 
that  It  was  her  intention  to  place  the  piano 
In  her  bawdy  house,  and  to  use  it  for  the 
purpose  of  taking  in  money  by  the  nlckle-ln- 
the-slot  process.  The  court  instructed  the 
jury  as  follows:  'If  the  plaintiff  or  its  sdl- 
Ing  agent,  at  the  time  of  the  execution  of 
the  contract  for  the  purchase  of  the  piano, 
knew  that  the  defendant  was  a  keeper  of  a 
bawdy  house,  and  that  It  was  her  Intention 
to  ke^  and  use  the  piano  in  her  said  bawdy 
house,  the  plaintiff  could  not  recover  in  this 
action."  Appellant  asked,  and  the  court  re- 
fused, the  following:  "Mere  knowledge  on 
the  part  of  the  plaintiff  or  its  selling  agent 
of  the  character  of  the  defendant  and  that 
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she  Intended  to  use  the  piano  in  her  bawdy 
bonse,  was  not  of  Itself  snfficlent  to  avoid 
the  contract,  bnt  that,  before  they  wonld  be 
justified  In  finding  the  contract  void,  they 
must  find  from  the  evidence  that  plaintiff  In 
some  measure  participated  In  the  unlawful 
conduct  of  the  defendant  In  running  a  bawdy 
house,  or  that  her  wrongful  conduct  was  a 
part  of  the  consideration  Inducing  the  plaln- 
tifr  to  sell  her  the  piano."  Bzceptlons  were 
duly  saved  to  ruling  of  tlie  court  in  giving 
and  refusing  requests  for  instructions  The 
verdict  and  Judgment  were  for  appellee,  and 
appellant  duly  prosecutes  this  appeal. 

Mathes  &  Westbrooke  and  0.  P.  Hamwdl, 
for  appellant. 

WOOD,  3.  (after  stating  the  facts  as  above). 
The  only  question  here  is  whether  mere 
knowledge  on  the  part  of  the  seller  that  the 
buyer  intends  to  put  the  thing  sold  to  an  un- 
lawful use,  or,  as  in  this  case,  to  use  It  In 
the  same  place  where  an  onlawful  or  Immoral 
business  la  carried  on,  avoids  the  contract 
on  grounds  of  public  policy.  In  the  absence 
of  proof  that  the  piano  was  used  or  to  be 
used  by  the  terms  of  the  contract  In  connec- 
tion with  the  lUegal  buslhess  of  keeping  the 
bawdy  house,  or  that  the  use  of  the  piano  by 
appellee  was  inseparable  from  the  business, 
which  fact  appellant  Imew,  or  that  appel- 
lant knowingly  was  to  derive  some  benefit 
from  the  use  of  the  piano  in  the  bawdy  house, 
the  Instruction  was  erroneous.  The  rule  sup- 
ported by  the  weight  of  authority  and  ap- 
proved by  this  court  is  "that,  though  the 
contract  Is  entered  into  by  one  of  the  par- 
ties for  the  furtherance  of  an  Illegal  pui^ 
];>ose,  the  contract  will  not  be  rendered  il- 
legal as  to  the  other  party,  though  he  had 
knowledge  of  such  illegal  purpose,  provided 
he  does  nothing  In  furtherance  thereof." 
O'Bryan  v.  Fltzpatrick,  48.  Ark.  487,  3  S.  W. 
527;  Parsons  Oil  Co.  v.  Boyett,  44  Ark.  230. 
See,  also,  McMurtry  v.  Ramsey,  25  Ark.  350 ; 
Ruddell,  Kx'r,  v.  Landers,  25  Ark.  238,  94 
Am.  Dec.  719;  Ta^um  v.  Keeley,  25  Ark.  209, 
94  Am.  Dec.  717.  See  Tracy  v.  Talmage,  14 
N.  T.  162,  67  Am.  Dec.  132,  and  HUl  v. 
Spear,  50  N.  H.  253,  9  Am.  Rep.  205;  An- 
heuser  Brewing  Ass'n  v.  Mason,  44  Minn.  318, 
46  N.  W.  558,  9  L.  R.  A  506,  20  Am.  St  Rep. 
580.    It  follows  that  the  court  erred. 

The  judgment  Is  therefore  reversed,  and 
the  cause  Is  remanded  for  new  trial. 


KELLT  V.  KEITH. 

(Supreme  Court  of  Arkansas.    Dea  28.  1907.) 

1.  ApPEAXr-DiSMTSSAi/— Abandonment. 

Where,  pending  an  appeal,  appellant  con- 
cluded to  abandon  the  same  and  take  the  money 
ordered  to  be  deposited  by  appellee  with  thie 
clerk  of  the  court,  and  deAianded  it  of  the 
clerk,  and  on  his  failure  to  pay  it,  saying  that 
none  had  l>een  paid  to  him,  which  was  true,  ap- 
pellant filed  a  snpplemental  complaint  askine 
for  a  judgment,  the  filing  of  the  supplemental 
complaint  was  an  abandonment  of  tiie  appeal, 
entitling  appellee  to  a  diamissal. 


2.  SAira— WArvBB. 

Where,  appellant  having  abandoned  his  ap- 
peal, entitling  appellee  to  a  dismissal,  appellee 
failed  to  move  therefor,  he  waived  the  right 
thereto. 

[Ed.  Kote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  SS  3133-3135.] 

3.  Tendeb— KjcxpiNO  Good— Tbndeb  Not  Ao- 

CEPTBD. 

A  tender  having  been  made,  it  must,  to 
preserve  its  legal  effect,  be  kept  good. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Tender,  H  55-58.] 

4  Sajce. 

Where,  defendant  having  been  ordered  by 
the  court  to  pay  into  court  the  amount  tendered 
by  such  party  to  the  other  party,  the  clerk  gave 
him  a  receipt  on  his  promise  to  pay  on  demand, 
without  being  in  fact  paid  the  money,  and  there- 
after, on  the  demand  of  the  party  to  wliom  it 
was  to  l>e  paid,  the  snccessor  of  the  clerk  was 
unable  to  pay  it,  since  none  had  l>een  paid  him, 
his  failure  to  pay  made  the  tender  of  no  effect, 
and  entitled  the  party  to  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4fi,  Tender,  H  79,  82.] 

Appeal  from  Hot  Spring  Chancery  Court; 
Alphoneo   Curl,  Chancellor. 

Supplemental  complaint  by  Martha  Kelly 
against  John  W.  Keith.  Decree  for  defend- 
ant and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

E.  H.  Vance,  Jr.,  for  appellant  Duffle  & 
Duffle,  for  appellee. 

BATTLE,  J.  The  facts  in  this  case  are 
stated  In  Kelly  v.  Keith,  77  Ark.  31,  90  S.  W. 
160.  In  that  case  Keith  was  required  by  an 
order  of  the  chancery  court  of  Hot  Spring 
county,  in  which  the  suit  was  pending,  to 
pay  into  court  the  amount  tendered  by  him 
to  Kelly.  He  took  a  receipt  from  John  C 
Robs,  cleric  of  the  Hot  Spring  chancery  court 
for  1350,  with  Interest  thereon  from  March 
18,  1901,  to  December  18,  1901,  at  the  rate 
of  6  per  cent  per  annnm,  amounting  to  $365.- 
75;  the  same  being  the  amount  tendered. 
Boss  testified  that  no  money  was  actually 
paid  to  him;  that  he  gave  the  receipt  be- 
cause he  "knew  that  Keith's  word  to  him 
was  perfectly  good."  Keith  and  T.  R.  Mc- 
Henry  testified  that  an  arrangement  was 
made  with  the  Bank  of  Malvern  by  which  it 
was  understood  that  the  amount  receipted 
for  would  be  iwld  to  Ross  on  his  check. 
Ross  went  out  of  office,  and  J.  E.  Young  suc- 
ceeded him.  No  money  or  check  was  receiv- 
ed from  Ross  by  Young.  After  the  appeal 
was  taken  to  this  court,  and  during  its  pen- 
dency, Mrs.  Kelly,  the  appellant  concluded  to 
abandon  the  appeal  and  take  the  money,  and 
demanded  it  of  the  clerk.  Young;  and  he 
failed  to  pay  It  saying  that  none  had  t>een 
paid  to  him  for  her,  which  was  true.  She 
then  filed  a  supplemental  complaint  in  the 
original  suit  asking  for  a  judgment  for  $365.- 
75,  and  6  per  cent  per  annum  Interest  from 
December  11,  1902,  the  date  of  Ross'  receipt 
and  for  her  costs.  Upon  the  hearing  of  the 
cause  the  court  dismissed  the  supplemental 
complaint  and  plaintiff  appealed. 
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The  filing  of  the  supplemental  complaint 
was  an  abandonment  of  tbe  appeal.  The  ap- 
pellee was  entitled  to  a  dismissal.  Klrby's 
Dig.  i  122S;  Boloi  v.  Cumby,  53  Ark.  K14, 
14  S.  W.  926.  His  failure  to  move  the  dis- 
missal was  a  waiver  of  the  right 

After  a  t«ider  Is  duly  made,  it  must,  to  pre- 
serve Its  legal  effect,  be  kept  good.  Bchearfl 
V.  Dodge,  33  Ark.  340,  347;  CJole  v.  Moore, 
34  Ark.  582,  589;  Blssell  v.  Heyward,  96  TT. 
S.  587,  24  L.  Ed.  678 ;  3  Page  oa  Contracts,  | 
1427;  28  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.) 
pp.  38,  41,  and  cases  cited. 

"Notwithstanding  the  refusal  of  a  valid  ten- 
der, If  tbe  creditor  subsequently  demands 
payment  and  the  debtor  fails  to  pay,  the 
tender  has  not  been  kept  good ;  and  tbe  debt- 
or loses  the  benefit  of  the  tender."  28  Am. 
&  Eng.  Encyc.  of  Law  (2d  Ed.)  p.  41,  and 
cases  cited. 

In  this  case  Mrs.  Kelly  made  demand  upon 
Young,  the  clerk,  to  whom  the  money  should 
have  been  paid,  to  make  good  the  toider, 
and  he  failed  to  do  so.  He  was  constituted 
tbe  agent  for  that  purpose.  His  failure  made 
the  tender  of  no  effect ;  Keith  having  failed 
to  supply  him  with  the  funds.  Tbe  conse- 
quence is  Mrs.  Kelly  is  entitled  to  recov» 
the  $366.76  and  6  per  cent,  per  annum  In- 
terest thereon  from  tbe  lltb  of  December, 
1802,  the  date  of  the  clerk's  receipt,  less  what- 
ever amount  has  been  paid  thereon,  and  for 
all  her  costs. 

Reverse  and  remand,  with  directions  to  the 
court  to  enter  a  decree  in  accordance  with 
this  opinion. 


MATHIS    V.    BANK    OF   TATLORSVILLa 
(Court  of  Appeals  of  Kentucky.    Jan.  29,  1906.) 

PASTNEBSHIP  — LlABILITT      OF      PaBTNBB     TO 
TrIBD     PBBSOIC  —  RATinCATION     OF     PABT- 

nbb'b  Act. 

Though  notes  given  for  overdrafts  on  the 
son's  individnal  account  were  not  authorized  by 
a  power  of  attorney  to  defendant's  son  to  ez- 
ecnte  notes  in  defendant's  name,  if  the  money 
represented  l>y  the  notes  was  used  in  a  business 
in  which  defendant  and  his  son  were  partners, 
and  the  overdrawn  account  was  opened  on  be- 
half of  the  firm,  which  defendant  knew  and 
approved,  or  should  have  known,  defendant  la 
liable  on  the  notes. 

[Ed.  Note. — For  cases  in  point,  see  C!ent.  Dig. 
vol.  38,  Partnership,  §S  282.  287.] 

"Not  to  be  ofllclally  reported." 

On  petition  for  rehearing.    Petition  denied. 

For  former  opinion,  see  105  S.  W.  157. 

OARROLL,  J.  On  the  trial  of  this  case 
counsel  for  tbe  contending  parties  directed 
their  chief  efforts  to  tbe  issue  whether  or  not 
tbe  power  of  attorney  was  a  litnlted  or  un- 
limited one.  This  seems  to  have  beoi  regard- 
ed as  the  pivotal  point  in  the  case.  Tliat  It 
was  so  considered  by  the  trial  Judge  Is  appar- 
ent from  the  fact  that  he  only  submitted  to 
the  Jury  one  Instruction;  that  being  directed 
to  this  Issue.  It  Is  pointed  out  in  the  petition 
for  rehearing  filed  by  counsel  for  appellee 
that  It  can  be  shown  on  another  trial  that 


H.  C.  Mathls  was  Interested  as  a  partner  with 
C  G.  MathlB  in  the  ventures  or  buslnen  eor 
terprlaes  In  which  the  money  drawn  from 
the  bank  by  G.  O.  Mathls  and  that  constltat- 
ed  his  overdrafts  was  Invested,  and  that  the 
overdrafts  were  made  vrlth  his  ai^roval  and 
consent,  and  the  notes  executed  In  satisfac- 
tion of  them  were  ratified  by  him. 

Although  In  our  opinion  C.  G.  Mathls  was 
not  directly  authorized  to  sign  H.  C.  Mathls' 
name  to  the  notes  executed  by  blm  for  over- 
drafts In  his  (C.  G.  Mathls*)  account,  never- 
theless, if  H.  C.  Mathls  was  a  partner  of  C 
O.  Mathls  In  tbe  ventures  or  business  enter- 
prises In  which  the  money  drawn  out  on 
overdrafts  was  Invested,  and  If  the  account 
was  opened  up  In  the  name  of  his  son  with 
his  (H.  0.  Mathls')  knowledge  and  consent, 
and  for  the  benefit  of  the  firm,  and  he  ratified 
and  approved  the  notes  given  to  satlBfy  tbe 
overdrafts,  he  should  account  to  the  bank  for 
such  sums;  so  that,  in  addition  to  the  In- 
struction given  on  the  former  trial,  the  court 
should  further  Instruct  the  luiy  that,  to  tbe 
extent  that  the  notes  or  any  of  them  are 
made  up  In  whole  or  In  part  of  overdrafts  In 
the  account  of  O.  G.  Mathls,  H.  O.  Mathls  Is 
not  responsible  on  them,  unless  the  Jury  be- 
lieve from  the  evidence  that  H.  C.  Mathls  and 
his  son  were  engaged  In  business  as  partners^ 
and  the  money  represented  by  the  overdrafts 
was  borrowed  for  the  firm  In  the  name  of  tbe 
son,  with  the  knowledge  and  consent  of  H. 
G.  Mathls,  to  be  used  In  the  firm  business,  or 
that  H.  O.  Mathls  knew,  or  the  facts  known 
to  him  were  such  as  to  put  a  reasonable  man 
on  notice,  that  his  son  was  borrowing  the 
money  on  his  (H.  C.  Mathls')  credit  for  the 
business  in  which  he  was  interested  with  his 
son,  and  H.  G.  Mathls,  after  he  knew  that  his 
son  had  executed  the  notes  sued  on,  or  any  of 
them,  agreed  to  pay  the  same  or  approved 
the  act  of  his  son  In  signing  bis  name.  If 
they  so  believe,  they  should  find  against  H.  G. 
Mathls  to  the  extent  that  the  notes  represent 
money  advanced  to  the  firm  In  tbe  name  of 
bis  son,  with  H.  C.  MatbtsT  knowledge  and 
consent,  to  be  used  in  the  firm  business,  and 
to  tbe  extent  of  the  money  advanced  on  his 
credit  and  with  bis  knowledge  for  the  use 
of  tbelr  Joint  business  that  Is  Included  In 
notes  that  he  agrreed  to  pay  or  approved  tbe 
act  of  bis  son  In  signing.  Tbe  converse  of 
these  instructions  should  be  given  for  appel- 
lant. If  requested. 

We  are  asked  by  counsel  for  appellee  to 
strike  from  tbe  opinion  certain  language 
deemed  to  reflect  on  the  business  managemoit 
of  the  bank  in  its  dealings  with  the  Mathlses. 
Tbe  expressions  complained  of  were  used  hr 
the  writer  of  the  opinion  solely  as  an  argu- 
ment or  Illustration  to  show  why  H.  O, 
Mathls  should  not  be  held  responsible  tcet 
overdrafts  in  the  account  at  G.  O.  Mathls. 
Unless  In  this  req;>ect  they  may  be  considered 
a  criticism  on  the  bank  ofllclals,  they  were 
not  so  Intended. 

Hie  petition  for  rehearing  Is  overmled. 
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METROPOLITAN  LIFE  INS.   00.  T. 

THOMAS. 

(Conrt  of  Appeal!  of  Kentucky.    Jan.  24,  1908.) 

1.  Inscbahce— TiiFE    Inbu&anok  —  SuioiDK — 

ElTECT   ON    POLIOT. 

If  inoured,  under  a  life  policy  limiting  the 
recovery  thereunder  if  he  Bhonld  die  by  his  own 
act,  whether  Bane  or  insane,  committed  anicide 
when  BO  mentally  deranged  as  to  be  unconsdoua 
that  he  was  killing  himself,  the  act  will  not  be 
deemed  his,  but  will  be  regarded  In  law  aa  an 
accidental  killing,  authorizing  full  recovery  on- 
der  the  policy;  but  if,  though  mentally  de- 
ranged, be  knew  his  act  would  probably  cause 
death,  and  committed'  it  intending  that  it  should, 
recovery  may  only  be  had  for  the  limited 
Amount 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  28,  Insnrance,  (f  1159,  1160.] 

2.  Same— iNSDFFiciBNT  Pnoor— Waiver. 

In  an  action  on  a  life  insurance  policy  lim- 
iting the  recovery  in  case  of  suicide,  insurer 
may  not  complain  that  plaintiff  in  her  proofs 
of  loss  did  not  disclose  that  insured  was  in- 
sane when  he  committed  suicide,  where  it  denied 
-any  liability  under  the  policy,  and  did  not  di- 
rect attention  to  anv  defect  in  the  proofs,  nor 
aak  for  further  proofs. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  28,  Insurance,  8  1391/] 

8.  Pleadino  —  Amendment  —  DiBCBETiON    ot 

COWRT. 

Where  defendant  was  allowed  to  file  an 
amended  answer  on  a  trial,  it  was  within  the 
-court's  sound  discretion  to  allow  plaintiff  to 
file  a  reply  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  S  806.] 
4.  WiTNissBs—GoafPETENOT— Husband    and 

Wife— Action  on  Lite  Pouct. 

Where,  in  an  action  on  a  life  insnnince 
policy,  insured's  mental  condition  when  he  com- 
mitted suicide  was  in  issue,  his  wife  was  a 
competent  witness  to  testify  to  the  drcnmstan- 
ces  surrounding  him  at  his  death  and  to  his 
mental  condition;  she  being  a  proper  witness 
to  facts  not  coming  to  her  from  their  marriagt* 
relation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §  182.] 

B.  INSUKANOB— Action  on  Polict— Evidence 

— Admissibiutt. 

Where,  in  an  action  on  a  life  insurance 
policy,  insurer  relied  on  a  statement  made  by 
plaintiff  in  the  proofs  of  loss  as  an  estoppel, 
she  could  testify  to  the  facts  surrounding  her 
when  the  statement  was  made. 
0.  Appkai/— Harmless  Ebbob— Evidence. 

Any  error  in  admitting  evidence  was  harm- 
less, where  the  facts  estaDlished  thereby  were 
abundantly  shown  by  other  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼oL  8,  Appeal  and  Error,  {§  4161-4170.] 

7.  Insurance  —  Life  —  Action  on  Pouct— 

Evidence— SuiTiciENCT. 
Evidence  in  an  action  on  a  life  insurance 
policy,  defended  on  the  ground  of  suicide,  held 
to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼oL  SS,  Insurance,  S  1720.] 

Appeal  from  Circuit  Conrt,  Bontbon 
County. 

"Not  to  be  offldally  reported." 

Action  by  Dnisia  B.  Thomas  against  the 
Metropolitan  Life  Insurance  Company  on 
a  life  insurance  policy.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Jos.  S.  Botts  and  McMillan  &  Talbott,  for 
appellant     Denis  Dundon,  for  appellea 


HOBSON,  J.  The  Metropolitan  Life  In- 
surance Company  issued  to  Phtllijp  A.  Thom- 
as a  policy  Insuring  his  life  la  the  sum  of 
$1,000  for  the  benefit  of  his  wife,  Dmsia  B. 
Thomas.  The  policy  was  issued  on  March 
81,  1904.  Thomas  died  oti  March  6,  1906. 
The  policy,  among  other  things,  contained 
this  provision:  "If  the  Insured,  within  two 
years  from  the  issue  hereof,  die  by  his  own 
hand  or  act,  whether  sane  or  Insane,  the 
company  shall  not  be  liable  for  a  greater 
sum  than  the  premiums  which  have  been 
received  on  this  policy."  This  action  was 
brought  to  recover  upon  the  policy.  The 
company  defended  the  action  on  the  ground 
that  Thomas  died  by  his  own  hand  and  with- 
in two  years  from  the  issuing  of  his  policy. 
The  plaintiff  replied  that  Thomas  was  in- 
sane at  the  time  that  he  took  his  own  life, 
that  he  did  not  know  what  he  was  doing, 
and  that  his  death  was  not  due  to  his  own 
act  The  erldence  Introduced  on  the  trial 
showed  that  there  were  some  strains  of  In- 
sanity in  his  family;  that  his  mother  became 
Insane,  and  some  of  his  other  kindred,  as 
far  back  as  three  or  four  generations;  that 
he  had  been  acting  strangely  several  months 
before  his  death.  He  died  on  Monday  morn- 
ing from  taking  carbolic  acid.  On  the  Sat- 
urday night  before  he  went  to  a  neighbor's 
house  and  stayed  all  night,  about  three  or 
four  miles  from  home.  When  he  got  there 
he  cried,  saying  that  his  wife  was  dead. 
He  also  said  he  was  lost  They  at  first 
could  not  get  him  to  come  Into  the  house. 
They  finally  got  him  Into  the  house  and  per- 
suaded him  to  lie  down.  He  would  take 
spells  in  which  he  would  fight  them  or 
strike  at  them.  This  went  on  more  or  less 
all  night,  althou^  he  was  quieter  toward 
the  latter  part  of  the  night.  One  witness 
who  was  In  the -buggy  with  him  as  he  came 
to  this  man's  house  said  that  every  now 
and  then  he  would  stiffen  out  and  slide  oat 
of  the  buggy.  He  seemed  to  have  several 
spells  pf  stiffening  out  at  different  times 
during  the  night.  His  conduct  after  he  got 
home  was  not  so  wild,  but  was  entirely  un- 
natural. He  sat  around  the  chimney  cor- 
ner, noticing  nobody  until  night,  and  then 
went  to  bed.  The  next  morning,  while  th^ 
were  getting  breakfast,  they  heard  a  moan, 
and  on  going  to  him  found  that  he  had  taken 
carbolic  acid.  That  he  was  a  maniac  on  Sat- 
urday night,  and  did  not  know  what  he  was 
doing,  was  abundantly  proven,  and  that 
there  was  no  substantial  change  In  him  from 
that  time  to  his  death  we  think  the  evidence 
fairly  shows.  The  court  gave  the  Jury  these 
Instructions:  "(1)  If  the  Jury  believe  from 
the  eridence  that  Phillip  Thomas  intention- 
ally took  his  own  life  by  taking  carbolic 
add  at  a  time  when  his  mind  was  so  far 
gone  as  to  render  him  unconscious  that  he 
was.  taking  hia  life,  the  act  will  not  be  deem- 
ed his  act,  but  will  be  regarded,  in  law,  as 
an  accidental  killing;  and.  If  the  Jury  find 
from  the  evidence  that  the  said  Thoma«  m> 
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took  hlB  own  life  at  a  time  when  bis  mind 
wag  so  far  gone  as  to  render  him  nncon- 
sclous  that  he  was  talcing  his  own  life,  they 
should  find  for  the  plaintiff  in  the  sum  of 
$1,000,  the  amount  of  the  policy  sued  on, 
with  6  per  cent  interest  from  the  eth  day 
of  March,  1906.  (2)  If  the  jury  believe  from 
the  evidence  that  at  the  time  said  Thomas 
took  bis  life,  although  his  mind  may  have 
been  deranged,  he  had  mind  enough  to  know 
that  the  act  be  was  then  committing  would 
probably  result  in  bis  death,  and  committed 
said  act  with  the  intention  to  take  his  own 
life,  then  the  jury  should  find  for  the  plain- 
tiff in  the  sum  of  $60.32,  the  amount  of 
premiums  paid  to  defendant  company  by  said 
Tbomaa"  The  jury  found  for  the  plaintiff  the 
amount  of  the  policy,  $1,000,  and  the  de- 
fendant appeals. 

The  instructions  followed  the  rule  laid 
down  by  this  court  in  Manhattan  Life  Insur- 
ance Co.  v.  Beard,  112  Ky.  445,  66  S.  W.  35. 
The  authorities  bearing  on  that  question  are 
collected  in  that  opinion.  It  is  not  material 
that  the  plaintiff,  by  her  proofs  of  loss,  did 
not  disclose  the  fact  that  the  Insured  was  a 
maniac  at  the  time  that  he  took  bla  own  life. 
The  defendant  denied  liability  altogether. 
It  did  not  call  attention  to  any  defects  In 
the  plaintiff's  proof,  or  ask  for  further  proofs. 
It  cannot  now,  therefore,  insist  that  the 
proofs  of  loss  were  insufficient.  The  court 
allowed  the  defendant  to  file  an  amended 
answer  on  the  trial,  and  he  did  not  abuse 
a  sound  discretion  in  allowing  the  plaintiff 
then  to  file  a  reply  to  the  amended  answer. 

There  is  no  substantial  error  In  the  admis- 
sion or  rejection  of  evidence.  The  wife  was 
a  competent  witness  to  testify  to  tbe  circum- 
stances surrounding  her  husband  at  bis 
death.  Facts  of  this  sort,  which  did  not 
come  to  her  from  the  marital  relation,  she 
could  testify  to  as  any  other  witness.  It 
was  also  proper  to  allow  her  to  testify  bow 
much  mind  ber  husband  had  on  the  morning 
he  took  bis  life.  She  was  with  her  hus- 
band, and  saw  him,  and  could  testify  as  to 
what  bis  mental  condition  was.  Her  evi- 
dence on  this  subject  Is  altogether  different 
from  that  condemned  in  the  Beard  Case. 
The  court  only  allowed  her  to  testify  on 
this  subject  by  way  of  explaining  the  state- 
ment she  had  made  in  the  proof  of  loss. 
The  defendant  relied  on  the  statement  sbe 
made  in  the  proofs  of  loss  as  an  estoppel, 
and  it  was  proper  that  she  should  be  al- 
lowed to  testify  as  to  the  facts  surrounding 
her  when  tbe  statement  was  made.  More- 
over, if  all  the  objections  of  the  defendant 
had  been  sustained,  and  all  the  evidence  ob- 
jected to  had  been  excluded  from  the  Jury, 
it  would  in  no  wise  have  affected  the  result, 
for  the  facts  were  abundantly  shown  by 
other  evidence. 

The  verdict  is  not  palpably  against  tbe 
evidence.  Tbe  deceased  was  happily  situat- 
ed. There  was  no  reason  for  his  taking  his 
life.    If  tbe  proof  for  the  appellee,  by  a  num- 


ber of  witnesses,  is  to  be  believed,  he  bad 
lost  his  mind  entirely,  and  did  not  know 
what  he  was  about. 
Judgment  affirmed. 


CHESAPEAKE  &  O.  RY.  C».  T.  PACE. 
(Court  of  Appeals  of  Kentucky.    Jan.  28,  190a) 

1.  RajLBOAOS  —  ACCIOENTS  AT    CbOSSINOS  — 

Questions  fob  Jubt. 

In  an  action  a^inst  a  railway  company  for 
injuries  at  a  crossing,  whether  defendant  was 
n^ligent  in  falling  to  stop  the  train  before  col- 
lidmg  vrith  plaintiff's  conveyance,  which  was 
drawn  by  a  runaway  team,  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroad),  »  1160-1163.] 

2.  AFPKAIr-PBKSnVPnONS— Irsibuctions. 

When  the  record  on  appeal  does  not  con- 
tain tbe  instructions  given,  it  will  be  presumed 
that  the  jury  was  properly  instmcted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  3749-37M.] 

S.  Railboads  —  AcoinERTs  at  OBOSsiRoa  — 
Duty  of  Railwat  Company  —  Burawat 
Tbaks. 

It  the  person  in  char^  of  an  engine  sees, 
or  by  the  exercise  of  ordmary  care  could  see, 
that  a  team  on  a  highway  is  unmanageable  and 
running  off  in  the  direction  of  the  railroad  cross- 
ing, and  the  situation  is  such  as  to  induce  a  per- 
son of  ordinary  prudence  to  believe  there  is 
danger  of  a  collision  at  the  crossing,  it  is  his 
duty  to  exercise  ordinary  care  to  prevent  such 
a  collision. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {§  1014;  1015.] 

Appeal  from  Circuit  Court  Floyd  Ooonty. 

"Not  to  be  officially  reported." 

Action  by  W.  H.  Pace  against  the  Qiesa- 
peake  &  Ohio  Railway  Company  for  injuries 
received  at  a  crossing.  From  a  jndgmrait 
for  plaintiff,  defendant  appeals.    Affirmed. 

Walter  8.  Harklna,  for  appellant  Brown 
&  Martin  and  W.  Lee  Roberts,  for  appellee. 

CARROLL,  J.  The  Big  Sandy  Division  of 
the  Chesapeake  &  Ohio  Railway  runs  paral- 
lel with  the  Big  Sandy  river  and  follovra  its 
meanders.  At  a  point  Immediately  below 
Abbotf  s  creek  the  comity  road,  which  runs 
parallel  with  the  railroad  and  between  it  and 
tbe  river,  crosses  the  river  and  the  railroad 
track.  On  the  occasion  complained  of  by  ap- 
pellee, he  was  driving  along  this  road  to- 
wards tbe  crossing  at  Abbott's  creek,  and 
when  within  about  76  or  100  yards  of  the 
crossing  the  team  he  was  driving  became 
frightened  at  a  freight  train  going  In  the 
same  direction  he  was  driving.  Becoming 
unmanageable,  the  team  ran  off,  and  at  the 
crossing  the  engine  collided  with  the  wagon, 
injuring  appellee  quite  severely.  To  recover 
damages  for  the  Injury  thus  sustained  this 
action  was  brought  Upon  a  trial  before  a 
jury,  appellee  recovered  $200  in  damages. 

The  Instmctions  are  not  in  the  record. 
The  pleadings  are  sufficient  to  support  the 
verdict;  so  that  tbe  only  question  before  us 
is  whether  or  not  the  peremptory  instruction 
requested  by  appellant  should  have  been 
granted.    There    is    evidence   conducing   to 
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show  that  the  persons  on  the  engine  saw  ap- 
pellee's team  when  It  became  unmanageable, 
and  knew,  or  In  the  exercise  of  ordinary  care 
conid  have  known,  that  the  team  was  beyond 
the  control  of  appellee  and  was  running  to- 
wards the  crossing.  There  Is  also  some  evi- 
dence that  after  the  persons  In  charge  of  the 
engine  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  appellee's  team 
would  reach  the  crossing  about  the  time  the 
engine  did,  and  after  discovering  the  facts 
mentioned  and  the  peril  In  which  appellee 
was  placed,  they  could  by  the  exercise  of 
ordinary  care  have  stopped  the  train,  thus 
avoiding  the  collision.  There  was  evidence 
suflSclent  to  take  the  case  to  the  Jury,  and 
the  presumption  Is  that  they  were  properly 
instructed.  If  the  persons  In  charge  of  the 
engine  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen  and  known,  that  the 
team  appellee  was  driving  was  unmanagea- 
ble and  running  off,  going  in  the  direction  of 
the  railroad  crossing,  and  the  situation  was 
such  as  to  induce  a  person  of  ordinary  pru- 
dence to  believe  that  there  was  danger  of  a 
collision  at  the  crossing,  it  was  the  duty  of 
the  persons  in  charge  of  the  engine  to  exer- 
cise ordinary  care,  after  discovering  the  per- 
il In  which  appellee  was  placed,  to  prevent 
injury  to  him  at  the  crossing.  Kean  v.  Che- 
nault,  41  8.  W.  Hi,  19  Ky.  Law  Rq».  448; 
li.  &  N.  R.  Co.  V.  Bowen,  89  S.  W.  31,  18  Ky. 
Law  Rep.  1101 ;  0„  N.  O.  &  T.  P.  Ey.  Co.  v. 
Bagby,  29  8.  W.  820,  16  Ky.  Law  Rep.  538. 
Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 


MoCLURH'S  BXTl  v.  CORYDON  DEPOSIT 

BANK. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  24,  1906.) 

1.  PsiNctPAi,  AND  Aqent— ExTXnT  or  AOBIt- 
or— Renkwal  of  Note. 

A  testatrix  signed  a  note  as  surety,  and 
subsequently  signed  various  renewal  notes.  Aft- 
erwara,  and  before  her  death,  her  son  signed 
another  renewal  note  in  her  name  as  her  at- 
torney in  fact,  under  a  power  of  attorney  giv- 
ing him  the  right  to  execute  all  papers  for  her 
and  in  her  name  which  she  could  execute  relat- 
ing to  her  personal  bnainess.  Held,  that  the 
note  was  binding  on  her  estate. 

(Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §  318.1 

2.  ItXKODTOBS    AND    ADMZHIBTBATOBS— GlAWB 

Against  Estate— Notes. 

If  a  renewal  note,  signed  by  the  son  of 
testatrix  under  a  power  of  attorney,  was  in- 
valid, the  payee  should  be  remitted  to  the  for- 
mer notes;  hence,  in  a  salt  to  settle  the  es- 
tate, where  the  original  notes  were  filed'  in  proof 
of  the  claim  on  the  note  signed  by  the  son, 
allowance  of  the  claim  was  not  error. 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  t)e  officially  reported." 

Proceedings  for  allowance  of  a  claim  of 
tbe  Corydon  Deposit  Bank  against  the  estate 
of  Mary  H.  McOlnre.  From  a  Judgment  for 
tbe  bank,  tbe  executor  appeals.    Affirmed. 

Thomas  E.  Ward,  for  appellant  Vance  & 
Hellbronner,  for  appellee. 


HOBSON,  J.  On  June  4,  1898,  the  Anchor 
Roller  Mills  executed  to  C.  E.  Harness  a  note 
for  $6,500,  with  Mary  H.  McCIure  and  others 
as  sureties;  Birs.  McClure  signing  the  note 
in  person.  The  note  was  assigned  to  the 
Corydon  Deposit  Bank.  It  was  renewed  by 
a  note  executed  to  it  for  f4,000  on  October 
20,  1900 ;  $2,500  having  been  paid  on  the  debt 
Mrs.  McClure  signed  this  note  also  herself. 
There  were  several  other  renewals  of  the 
note,  each  of  wliich  she  signed  in  person; 
but  the  last  time  the  note  was  renewed  her 
name  was  signed  to  it  by  her  son,  H.  D.  Mc- 
Clure, as  her  attorney  in  fact  After  this  she 
died,  and,  the  note  having  been  allowed  as 
a  Just  claim  against  her  estate,  the  executor 
appeals. 

A  number  of  technical  questions  as  to  the 
appeal  are  made  by  appellee;  but  we  deem 
It  unecessary  to  consider  any  of  them,  as 
the  Judgment  is  right  on  the  merits.  Tbe  ob- 
jection to  the  Judgment  is  on  the  ground  that 
the  son  was  not  authorized  to  sign  his  moth- 
er's name  as  surety  on  the  note.  There  would  , 
be  much  force  in  this,  if  he  had  signed  his 
mother's  name  as  surety  for  a  debt  for  which 
she  was  not  already  bound.  But  she  was 
bound  for  this  debt.  She  had  herself  signed 
the  note  which  the  bank  then  held,  and  has 
herself  signed  several  other  prior  notes,  as 
the  renewals  had  been  made  from  time  to 
time.  She  was  thai  liable  to  the  bank  for 
tbe  debt  and.  If  the  renewal  had  not  been 
made,  might  have  been  forced  then  to  pay 
tbe  debt  The  written  power  of  attorney 
which  she  executed  to  her  son,  and  under 
which  he  signed  her  name  to  the  renewal 
note,  is  In  these  words:  "Know  all  men  by 
these  presents,  that  I,  Mary  H.  McClure,  of 
Henderson  county,  Kentucky,  do  hereby 
name,  constitute,  and  appoint  my  son,  Henry 
D.  McOIure,  of  the  same  county  and  state, 
as  my  true,  lawful,  and  only  agent  and  at- 
torney in  fact  with  full  power,  right,  and 
authority  for  me  and  in  my  name  to  take 
charge  of,  manage,  and  control  all  of  my 
business  relating  to  my  personal  estate;  that 
Is,  to  sell  and  dispose  of  any  personal  prop- 
erty that  I  may  own,  wheresoever  situated, 
and  to  collect  and  dispose  of  the  proceeds 
thereof,  to  collect  any  and  all  debts  due 
me,  sign  my  name  to  checks  on  any  bank 
account  of  mine,  and  execute  and  deliver  any 
and  all  papers. for  me  and  In  my  name  that 
I  myself  could  execute  relating  to  my  per- 
sonal business  and  personal  estate,  save  and 
except  only  tliat  under  this  power  my  said 
agent  and  attorney  cannot  sell  and  convey 
real  estate,  but  he  may  and  can  under  this 
power  rent  out  and  lease  any  real  estate  for 
such  terms  of  years  and  upon  such  conditions 
as  he  may  think  best  and  to  my  interest  snd 
I  hereby  ratify  and  confirm  whatever  my 
said  agent  and  attorney  may  do  for  me  in  my 
name  In  the  premises."  As  she  was  then 
liable  to  the  bank  on  tbe  note  it  held,  the 
renewal  of  this,  note  related  to  her  personal 
business,  and  the  getting  of  time  on  the  debt 
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wag  within  both  the  letter  and  the  spirit 
of  the  Instnunent  She  herself  pnt  this  con- 
Btructlon  on  it  at  the  time,  as  shown  by  the 
proof,  and  so  did  the  son,  to  whom  the  paper 
was  given.  The  note  was  made  by  the  agent, 
for  her  benefit,  and  in  the  conrae  of  her 
business.  German  National  Bank  t.  Stndley, 
1  Mo.  App.  260. 

This  was  a  snlt  to  settle  Mrs.  McCIure's 
estate.  In  the  proofs  of  the  claim  the  bank 
ffled  the  former  notes  signed  by  her  in  per- 
son. If  the  note  signed  for  her  by  her  son 
la  invalid,  the  bank,  having  accepted  the  re- 
newal on  the  faith  that  the  signature  was 
valid,  should  be  remitted  to  the  former  note, 
which  It  then  held  and  was  admittedly  valid. 
As  the  proofs  of  the  claim  showed  all  these 
facts,  it  was  properly  allowed  in  any  view  of 
the  power  of  attorney,  and  the  judgment  Is 
in  accordance  with  the  Justice  of  the  matter. 
Bowman  v.  Humphrey,  18  Ky.  Ijaw  Rep.  611, 
87  S.  W.  150. 

Judgment  affirmed. 


BAIzLOU  et  al.  v.  POTTER. 
(Court  of  Appeals  of  Kentucky.    Jan.  28,  1908.) 

1.  Mabtbb  and  Sebvart— Injubt  to  Sebvart 
— Complaint. 

Where  a  petition  allej;ed  that  plaintiff,  rely- 
ing on  defendants'  promise  to  prop  the  entry 
of  a  mine,  continued  to  work  in  the  entry,  but 
for  which  pipmise  he  .would  not  have  done  so, 
and  that  >withjn  a  reasonable  time  after  the 
promise  plaintiff  waa  injured,  as  alleged,  the 
petition  sufficiently  charged  that  plaintiff  only 
continued  to  work  a  reasonable  time  after  de- 
fendants' promise  to  prop, 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  84,  Master  and  Servant,  §  847.] 

2.  PLEADIRO — ^AlDEB  BT  VBBDICT. 

Where,  in  an  action  for  injuries  to  a  miner 
by  defendants'  failure  to  prop  the  entry  of  a 
mine,  the  question  whether  plaintiff  continued  to 
work  more  than  a  reasonable  time  after  de- 
fendants' promise  to  prop  was  litigated  and  sub- 
mitted to  the  jury,  a  verdict  for  plaintiff  cured 
an  alleged  defect  in  the  petition  in  failing  to 
charge  that  plaintiff  only  continued  to  work  a 
reasonable  time  after  the  promise  to  prop. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleadhig,  gi  1451-14770 

3.  Masteb  and  Sebvant— Injobibs  to  Sebv- 
AHT— Minebs — Scope  of  Employkent. 

Where  plaintiff,  a  minor,  employed  to  drive 
an  «itry  in  a  mine,  was  injured  while  assist- 
ing a  co-employe  in  proping  a  dangerons  por- 
tion of  the  roof,  which  defendants,  though  noti- 
fied, had  failed  to  prop,  and  such  precaution 
waa  immediately  necessary  in  order  that  the 
work  plaintiff  was  employed  to  do  might  be 
continued,  it  could  not  be  claimed  that  plaintiff 
waa  not  acting  within  the  scope  of  his  employ- 
ment at  the  time  of  his  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g§  158-156.] 

Appeal  from  Circuit  Court,  Laurel  County. 
.  "Not  to  be  officially  reported." 

Action  by  Theodore  Potter  against  W.  B. 
Ballou  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Sam  C.  Hardin,  for  appellants.  D.  K.  Rawl- 
ings  and  C.  G.  Williams,  for  appellee. 


N1TNN,  J.  This  action  was  Instituted  by 
appellee's  next  friend,  for  his  use,  against 
appellants,  as  partners,  who  were  engaged  In 
the  business  of  mining  coal  under  the  name 
and  style  of  Phcenlx-JelUco  Coal  Company, 
for  Injuries  received  while  driving  an  entry 
in  appellants' mine.  He  alleged.  In  substance, 
that  appellants  failed  to  prop  the  entry,  as  it 
was  their  duty  to  do,  and  as  they  had  fre- 
quently promised  to  do,  and  by  reason  of 
their  negligence  be  received  serious  Injuries, 
Appellants  controverted  the  pleadings  of  ap- 
pellee, a  trial  was  had,  and  the  jury  return- 
ed a  verdict  bx  favor  of  appellee  for  $2,500. 
Appellants,  In  their  motion  for  a  new  trial, 
set  up  many  grounds ;  but  in  their  brief  they 
present  only  two  reasons  why  the  Judgment 
of  the  lower  court  should  be  reversed. 

The  first  Is  that  the  pleadings  of  appel- 
lee did  not  state  a  cause  of  action ;  that  tber 
failed  to  allege  that  appellee  only  continued 
to  work  a  reasonable  time  after  the  promise 
to  repair,  or  to  prop,  was  made.  In  this 
coimsel  Is  mistaken,  for  in  the  second  amrad- 
ed  i>etlt!on  we  find  this  language,  to  wit: 
"Plaintiff  says  that  he,  relying  on  said  prom- 
ise, continued  to  work  in  the  entry,  but  for 
which  promise  he  would  not  have  worked  in 
said  entry,  and  within  a  reasonable  time  aft- 
er said  promise  plaintiff  was  Injured  as  al- 
leged In  his  petition."  But,  if  an>ellanta 
were  correct  In  this.  It  was  cured  by  the 
verdict,  because  this  very  question  was  rais- 
ed In  the  evidence  and  submitted  to  the  jury 
by  instruction,  •  and  wlthont  which  It  Is  not 
reasonable  to  presume  that  the  Jury  would 
have  rendered  a  verdict  for  appellee; 

The  second  proposition  Is  that  appellee 
was  not  entitled  to  a  verdict  at  all,  for  they 
were  entitled  to  have  the  jury  Instructed  ti> 
find  for  them.  This  necessitates  the  state- 
ment of  the  facts  as  shown  by  the  testimony. 
Appellee,  who  was  at  the  time  of  his  Injury 
about  19  years  old,  was  employed  to  drive  an 
entry,  which  was  situated  under  the  ground 
about  2  miles  from  the  main  entrance  of  the 
mine.  This  entry  was  to  be  about  7  or  8 
feet  wide  and  about  6  feet  high,  so  that  a 
car  track  could  be  constructed  therein.  The 
vein  of  coal  was  but  little  over  4  feet,  so  It 
was  necessary  to  take  slate  from  above  It  to 
make  the  enti7  the  proper  height  Appellee's 
father  and  Walter  Bowers  were  engaged  by 
appellant  to  assist  In  making  the  entry.  It 
waa  proven  wlthont  contradiction  that  It  was 
appellants'  duty  to  follow  them  up,  as  they 
progressed  with  their  work,  by  setting  props 
therein,  so  as  to  make  It  reasonably  safe,  and 
to  keep  it  in  a  safe  condition.  At  the  time 
appellee  received  his  Injuries  th^  had  pro- 
gressed with  the  entry  about  300  feet,  and 
appellants  had  only  set  a  few  pr(4>s  therein. 
It  was  proven,  without  much.  If  any,  contra- 
diction, that  appellee,  his  father,  and  Bowers 
had  r^eatedly  called  the  attention  of  the 
mine  boss  to  the  fact  that  the  mine  was  In 
a  dangerous  condition  and  needed  the  props, 
and  Just  as  often  they  had  promised  to  far- 
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nlsli  the  props  and  have  fhem  set  up,  but 
failed  to  do  bo.  The  last  promise  was  made 
within  about  three  days  of  appellee's  Inju- 
ries. The  slate  which  fell  upon  appellee  fell 
from  the  roof  of  that  part  of  the  entry  which 
had  be«i  completed,  about  12  or  14  feet  from 
the  face  of  the  coal.  They  had  fired  a  shot, 
6  or  6  feet  from  the  face  of  the  coal  and  in 
tbe  roof  of  the  entry,  to  knock  down  the 
slate  to  make  the  entry  the  proper  heiglit 
They  then  pushed  some  cars  upon  the  track 
which  had  been  laid  In  the  entry  to  this  slate, 
and  had  loaded  five  or  alx  of  them,  when 
Jim  Potter,  the  father  of  appellee,  discoTor- 
ed  that  some  slate  was  about  to  fall  from  tbe 
roof  of  the  entry,  12  or  14  feet  from  the 
face  of  the  coal,  whldi  they  said  had  not 
been  disturbed  by  the  shot  fired  by  them. 
Jim  Potter  went  to  the  place,  and  tapped  it 
with  his  pl<^  and  remarked  that  it  was  all 
right;  bat  to  be  on  the  safe  side  he  secured 
a  piece  of  timber  to  use  as  a  prop  for  this 
slate.  It  was  too  short,  and  Bowers  found  a 
block  and  passed  It  to  appellee,  which  be 
placed  on  the  floor  on  which  to  set  the  tim- 
ber, so  that  it  would  prop  the  slate  and  make 
it  safe.  While  he  was  stooping  to  place  this 
blodL  the  slate  fell  on  him  and  mashed  him 
down,  breaking  three  of  his  ribs  from  the 
spinal  column.  Injuring  the  column,  produc- 
ing currature  of  the  qtlne,  and  injuring  his 
kidneys,  bladder,  and  right  leg.  He  had  not 
been  able  to  labor  any  from  the  time  he  re- 
ceived the  Injuries  to  the  time  of  the  trial, 
which  was  about  two  years  afterwards ;  and 
tbe  physicians  who  testified  stated  that  he 
was  permanently  Injured  and  would  never 
be  able  to  labor. 

Appellants'  counsel  contends  that  appellee 
should  not  have  been  iwrmitted  to  recover, 
for  tbe  reason  that  at  tbe  time  he  received 
his  Injuries  be  was  not  performing  labor  for 
appellant  within  the  scope  of  his  employment, 
that  be  was  engaged  in  setting  a  prop  at  a 
place  where  the  entry  had  been  completed 
and  at  a  place  where  it  was  ai^>ellant8'  du- 
ty to  protect  the  roof  of  the  entry,  and  which 
work  he  had  not  been  directed  to  do.  This 
principle  is  technically  correct ;  but  It  cannot 
apply  to  the  facts  of  this  case.  Appellants 
had  failed  to  perform  their  duty  and  prom- 
ises. He  was  in  the  entry  at  his  proper 
place  and  performing  his  work,  when  the 
necessity  arose  to  try  to  protect  themselves 
against  the  slate  which  was  about  to  fall, 
and  did  fall,  between  them  and  the  mouth 
of  the  entry  and  the  mine.  They  could  not 
know  in  advance  the  extent  to  which  tbe  slate 
would  fall,  whether  it  wonid  cut  them  oft 
from  leaving  the  mine  or  not,  and  In  addi- 
tion to  this  they  could  not  perform  their  la- 
bor and  run  tbe  cars  Into  and  out  from  the 
slate  which  was  knocked  down  from  the 
roof  If  this  slate  was  permitted  to  fall.  TTn- 
dev  these  drcumstances  we  are  unwilling  to 
say  that  in  their  effort  to  prevent  this  slate 
from  falling  they  were  not  within  the  scope 
of  their  employment.    It  was  a  thing  neces- 


sary to  be  done  for  their  own  protection  and 
to  protect  the  property  of  their  employer. 

The  amount  of  the  verdict  is  small  for  tlie 
Injuries  which  appellee  received.  The  in- 
structions were  at  least  as  favorable  to  ap- 
pellants as  they  could  ask. 

For  these  reasons,  the  judgment  of  the  low* 
er  court  is  afllrmed. 


KATTBRJOHN  v.  NAHM  et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  23,  1908.) 

1.  Affkaxt-Hakiujiss  EiBBOB— iNsranonoNS— 
Pbbjudiob. 

Where  tbe  Jury  did  not  allow  plaintiffs  any- 
tliinK  for  attorney's  fees  and  court  costs  ex- 
pended in  another  action,  defendant  was  not 
prejudiced  by  an  instruction  authorizing  the 
jnry,  if  they  found  for  plaintiff,  to  include  such 
fees  and  costs  in  the  verdict 

2.  InDBMMITT— COMTBACT  TO  INDEMNIFT— NO- 
TICE TO  DiFENO  SniT-^UDOUKNT— CORCLTT'- 
8IVERES8. 

Where  a  building  contract  provided  that  tbe 
work  should  not  interfere  with  ttie  oocnpatleB 
of  a  tenant,  nor  cause  the  tenant  damage,  and 
the  landlords,  on  being  sued  by  tbe  tenant  for 
damages  alleged  to  have  been  sustained,  notified 
the  contractor  to  defend,  which  he  failed  to  do, 
and  the  landloids  were  required  to  defend,  wliich 
they  did  unsuccessfully,  tlie  contractor,  under 
his  covenant,  was  bound  by  the  judgment  against 
tbe  landlords  for  the  damages  so  causeoT 

3.  GONTBACT  —  PBOViaiOnS  —  QnEOTIOK  FOB 
JUBT. 

Where  a  building  contract  provided  that 
the  contractor  should  perform  all  work  mention- 
ed in  the  specifications,  etc.,  as  set  forth  in 
"article  7  hereto  attached,"  the  court  properly 
held  as  a  matter  of  law  that  article  7  was  a 
I>ert  of  the  original  contract,  and  was  not  added 
thereafter,  as  contended  by  the  contractor. 

4.  Indehkitt  —  Cortbaotob's  NEQUaEROB  — 
Actions— IssiTKB. 

Where  a  building,  contract  bound  the  con- 
tractor to  do  the  work  without  injury  to  the 
property  of  the  owners'  tenants,  and  judgment 
was  recovered  against  the  owners  for  damage 
done  to  the  property  of  the  tenants  by  the  con- 
tractor's negligent  failure  to  perform  such  stipu- 
lation, the  contractor's  liability,  in  an  action  by 
the  owners  to  recover  over  against  him,  having 
been  limited  to  the  injurv  sustained  by  the  ten- 
ants from  the  contractors  negligence  alone,  the 
question  whether  the  tenants  liad  given  i>ermia- 
sion  for  the  performance  of  the  work  was  im- 
material. 

Appeal  from  Circuit  Court;  McOracken 
County. 

"Not  to  be  officially  reported." 

Action  by  Max  B.  Nahm  and  another 
against  F.  W.  Katterjohn.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Afflrmed. 

Crlce  &  Boss  and  Hendrick,  Miller  &  Mar- 
ble, for  appellant.  W.  M.  Reed  and  Wheel- 
er, Hughes  &  Berry,  for  appellees. 


BABEBR,  J.  In  1901.  the  appellees  were 
the  owners  of  two  one-story  brick  buildings 
which  fronted  on  Broadway  street,  in  tbe 
city  of  Paducah.  One  of  these  was  occupied 
by  T.  C.  Floumoy,  who  published  therein  the 
Paducah  Dally  News.  In  the  other  the  Pa- 
ducah Daily  Beglster  was  published  by  the 
Begister  Newspaper  Company.    Tbe  owners 
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desired  to  coiiBtrnct  an  office  building;  and  to 
do  this  they  planned  to  construct  another 
building  by  tbe  side  of  the  two  abore  men- 
tioned, and  then  raise  the  whole  structure 
two  stories  high,  so  that,  after  being  thus  re- 
constructed, the  new  building  would  have 
a  frontage  of  about  75  feet  and  a  depth  of 
about  115  feet  To  make  this  Improvement 
they  entered  Into  a  contract  with  the  appel- 
lant, Katterjohn,  who  was  a  builder  of  bouses 
by  profession.  As  both  of  tbe  original  hous- 
es were  occupied  by  tenants  under  long  leas- 
es. It  was  necessary  either  to  obtain  their 
consent  to  the  erection  of  the  new  building 
or  to  trespass  upon  their  lawful  possession. 
The  owners  undertook  to,  and  thought  they 
did,  obtain  their  lessees'  consent  to  the  mak- 
ing of  tbe  Improvements  In  question.  After 
the  building  was  completed,  the  Register 
Newspaper  Company  brought  suit  against  the 
owners  of  the  property,  the  appellees  here, 
charging  that  they  had  wrongfully  trespassed 
upon  Its  possession,  and  had  taken  off  the 
roof  of  its  house,  and  while  it  was  In  this 
condition  violent  rains  fell,  which  washed 
down  sand,  dirt,  and  other  debris  Into  their 
machinal  and  type  and  type-setting  ma- 
chines, and  In  this  way  damaged  its  property 
In  the  sum  of  $2,000.  The  owners,  claiming 
that  under  a  contract  they  had  with  Katter- 
john, the  appellant  here,  they  were  indemni- 
fied by  him  against  the  claim  for  which  they 
were  sued,  gave  to  the  contractor  a  written 
notice  of  the  existence  of  the  suit  against 
them,  called  upon  him  to  come  in,  take 
diarge  of  the  litigation,  and  defend  It,  and 
Informed  him  that  If  he  failed  to  do  so  they 
would  defend  the  action  as  best  they  could. 
Katterjohn  failed  to  pay  any  attention  to 
this  notice,  conceiving  that  under  his  contract 
he  was  not  interested  In  the  outcome  of  the 
litigation.  The  owners  filed  an  answer,  deny- 
ing all  of  the  allegations  of  the  petition,  and, 
a  trial  being  had  before  a  jury,  the  Register 
Newspaper  Company  obtained  a  judgment  for 
the  sum  of  $1,500  in  damages.  That  case 
was  appealed  to  this  court  and  afltoned: 
the  opinion  therein  being  found  in  120  Ky. 
485,  87  S.  W.  206,  and  the  styla  of  the  case 
being  Nahm  &  Friedman  v.  Register  News- 
paper Company  et  al.  Afterwards  the  own- 
ers paid  off  the  judgment  of  the  Register 
Newspaper  Company,  which,  with  interest, 
damages,  and  attorney's  fees,  amounted  to 
$2,479.65,  and  then  instituted  this  action 
against  the  contractor,  Katterjohn,  to  recover 
of  him,  under  his  contract  with  them  with 
reference  to  the  building,  the  amount  they 
had  been  forced  to  pay  the  Register  Newspa- 
per Company. 

The  claim  of  tbe  appellees  (who  were  the 
plaintiffs  below)  Is,  substantially,  that  the 
appellant,  as  builder,  did  the  work  be  was 
employed  to  do  in  a  careless  and  negligent 
manner,  and  negligently  failed  to  protect  the 
property  of  tbe  Register  Newspaper  Com- 
pany, and  that  by  reason  of  this  negligence 
it  was  damaged;  that  tbe  Register  Newspa- 


per Company  had  recovered  a  judgment  for 
$1,500  against  the  appellees,  who.  as  owners 
of  the  building,  were  primarily  liable  to  It; 
that  imder  article  7  of  the  contract  between 
appellees  and  appellant  the  latter  had  cove- 
nanted to  Indemnify  them  against  any  less- 
or damage  that  they  might  sustain  by  reason 
of  the  mann»  of  constructing  the  building  he 
was  employed  to  erect;  and  also  that  they 
we're  entitled  to  recover  under  this  covenant 
all  costs  and  attorney's  fees  which  they  had 
expended  and  Incurred  In  defending  the  suit^ 
The  answer  denied  that  the  Injury  to  the 
Register's  property  was  done  through  the 
negligence  of  the  defendant  (appellant),  or 
that  appellant  was  liable  to  the  appellees  for 
the  judgment  recovered  against  them,  and 
pleaded  accord  and  satisfaction  of  the  claim 
of  appellees  against  him.  and  a  want  of  con- 
sideration for  the  execution  by  him  ot  article 
7  of  the  contract,  and  that  the  appellant  wa» 
Induced  to  sign  article  7  by  the  fraudulent 
representations  of  the  appellees  that  they  had 
obtained  the  consent  of  the  Register  News- 
paper Company  to  make  the  Improvements 
which  appellant  contracted  to  do  for  them. 
These  affirmative  allegations  were  placed  in 
issue,  and  the  case  tried  out  before  a  Jury, 
with  the  result  that  the  appellees  obtained 
a  verdict  against  the  appellant  for  the  sum 
of  $1,500,  with  Interest  from  the  date  of  the 
verdict  until  paid.  To  reverse  the  Judgment 
predicated  upon  this  verdict  the  appellant 
has  prosecuted  this  appeal. 

Article  7  of  the  contract  between  the  ap- 
pellant and  appellees,  and  which  Is  the  only 
part  of  It  directly  Involved  In  this  litigation. 
Is  as  follows:  "The  building  Is  to  be  erected 
on  Broadway  on  the  lot  next  and  east  of  the 
building  occiq)ied  by  the  Register,  and  is  to 
extend  in  the  second  story  over  the  buildings 
occupied  by  the  Register  and  tbe  News.  Al- 
terations In  the  first  floor  of  the  buildings 
occupied  by  the  Register  and  News  shall  be 
made  as  set  forth  In  the  plans  and  spedflca- 
tlons.  All  work  In  and  above  the  buildings 
occupied  by  the  Register  and  News  Is  to  be 
done  so  as  In  no  way  to  interfere  with  the 
business  of  the  said  Register  and  News,  or  to 
cause  any  damage  whatsoever." 

The  notice  of  the  pendency  of  the  suit  in- 
stituted by  the  Register  Newspaper  (Com- 
pany, given  by  appellees  to  appellant,  Is  as 
follows:  "Mr.  F.  W.  Katterjohn  wUl  take 
notice  that  the  above-entitled  suit  is  now 
pending  In  the  McOradcen  circuit  court, 
wherein  the  Register  Newspaper  Company  Is 
endeavoring  to  recover  of  the  defendants, 
Friedman  &  Nahm,  the  sum  of  $2,000  in 
damages,  claiming  same  were  received  at  the 
time  and  because  of  the  alterations  and  ad- 
ditions to  the  building  made  on  Broadway 
street.  In  the  city  of  Padocah,  Kentucky, 
where  said  Register  Newspaper  Company 
was  then  (1901)  and  is  now  located.  There- 
fore the  said  F.  W.  Katterjohn  Is  notified  to 
come  forward  and  defend  the  suit  because  of 
the  fact  that  said  Friedman  &  Nahm  have 
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bis  obligation  and  bond  of  indemnity,  by  the 
terms  of  which  said  Friedman  &  Nalun  were 
held  harmless  from  or  by  reason  of  any  dam- 
ages wUch  may  hare  been  sustained  by  said 
Beglster  Newspaper  Company,  or  any  one 
else,  and,  if  any  damages  have  l>een  sustain- 
ed by  said  Register  Newspaper  Company, 
then  under  the  terms  of  this  bond  and  obliga- 
tion executed  by  said  F.  W.  Katterjohn  to  the 
said  Friedman  &  Keiler  (7)  be,  and  not  the 
said  Friedman  &  Nahm,  is  liable  for  said 
damage.  And  said  F.  W.  Katterjohn  is  fur- 
ther notified  that  in  the  event  he  falla  or 
refuses  to  make  the  proper  defense  to  this 
action  as  against  Friedman  &  Nahm  by  the 
Raster  NewBpaj)er  Company,  that  they  will 
then  defend  said  action,  and  look  to  said  F. 
W.  Katterjohn  for  any  Judgment  that  may 
be  rendered  against  them  in  favor  of  the  said 
Register  Newspaper  Company  therein,  and 
will  look  to  the  said  F.  W.  Katterjohn  for  all 
<MSts  and  expenses  in  defending  said  action. 
This  the  28th  day  of  December,  1902.  [Sign- 
ed] Joseph  L.  Friedman,  Max  B.  Nahm,  by 
Reed  and  Berry,  Attys.  for  F.  &  N." 

Upon  the  trial  of  the  case,  the  court  gave 
the  Jury  three  instructions,  which  are  as  fol- 
lows: 

"No.  1.  The  court  Instructs  the  Jury  that 
by  the  terms  of  the  contract  sued  on,  which 
the  defendant  admits  he  executed,  he  agreed 
with  the  plaintiffs  that  in  the  reconstruction 
of  the  building  occupied  by  the  Register 
Newspaper  Company  he  would  do  the  work 
In  such  way  as  not  to  Interfere  with  the 
buBlneas  of  said  company  and  not  to  cause 
It  any  damage  whatever.  If,  therefore,  the 
Jury  believes  from  the  evidence  that  the  de- 
fendant. In  person  or  by  his  agents,  serv- 
ants, or  subcontractors,  in  the  Veconstmctlon 
of  said  building,  failed  to  protect  the  prop- 
erty of  said  company  from  injury  resulting 
from  their  acts,  and  that  it  was  thus  ex- 
posed to  rain  and  became  injured  by  reason 
of  water,  grit,  sand,  dirt,  or  trash,  and  If 
the  Jury  further  believes  from  the  evidence 
the  said  Register  Newspaper  Company  insti- 
tuted an  action  In  this  court  against  the 
plaintlfTs  as  the  landlord  of  said  company  to 
recover  damages  from  them  for  such  injuries 
occasioned  by  the  acts  aforesaid  of  the  de- 
fendant, hia  agents  or  servants,  or  subcon- 
tractors, and  that  the  said  company  did  re- 
cover of  the  plaintlfTs  damages  for  such  in- 
juries to  Its  property  occasioned  by  the  acts 
of  the  defendant,  his  agents  or  servants,  in 
the  reconstruction  of  said  building,  and  if 
the  Jury  further  believe  from  the  evidence 
that  the  defendant  had  reasonable  notice  of 
the  pendency  of  said  former  action,  and  was 
requested  to  defend  same,  and  failed  to  do 
80,  then  the  law  is  for  the  plaintiffs,  and  the 
Jury  should  find  for  them  such  damages  as 
resulted  to  the  property  of  said  Register 
Newspaper  Company  by  reason  of  the  acts  of 
defendant,  his  agents  or  servants,  or  sub- 
contractors, In  exix>slng  said  property  to 
rain,  grit,  sand,  dust,  or  trash ;  and  the  Jury 


should  further  find  for  the  plaintiffs  such 
further  necessary  and  reasonable  sums  as 
they  paid  out  in  court  costs  and  attorney's 
fees  in  d^endlng  said  action,  bqt  in  no 
event  can  they  recover  of  defendant  more 
tlian  the  amounts  of  the  two  Judgments  in  fa- 
vor of  said  company  against  plaintiffs  ren- 
dered In  this  court,  with  interest  thereon  at 
6  per  cent  per  annum  from  the  respective 
dates  thereof,  and  the  reasonable  and  nec- 
essary costs  and  attorney's  fees  aforesaid, 
and  In  all  not  to  exceed  the  amount  sued 
for,  to  wit,  $2,479.65. 

"No.  2.  The  court  instructs  the  Jury  that 
unless  they  believe  from  the  evidence  the 
property  of  the  Register  Newspaper  Company 
was  exposed  to,  and  In^ed  by,  water,  grit, 
sand,  dust,  or  trash,  and  that  such  Injury  re- 
sulted from  the  acts  of  the  defendant,  bis 
agents  or  servants,  in  the  reconstmctlon  of 
said  building,  the  law  is  for  the  defendant, 
and  the  Jury  should  so  find. 

"No.  3.  If  the  Jury  believe  from  the  evi- 
dence the  plaintiffs  and  the  defendant,  after 
the  completion  of  the  building,  entered  Into 
a  settlement  and  agreement  of  compromise, 
by  the  terms  of  which  the  defendant  made 
deductions  from  his  claims  against  the  plain- 
tiffs for  extra  work  and  material  In  the  re- 
construction of  said  building,  and  that  in  con- 
sideration of  such  deductions  the  plaintiffs 
released  the  defendant  from  all  liability  un- 
der his  contract  with  them  for  damages  done 
to  the  property  of  said  Register  Newspaper 
Company  by  him  in  the  reconstruction  of  said 
building,  then  the  law  is  for  the  defendant, 
and  the  Jury  should  so  find." 

The  appellant  insists  that  the  court  erred 
In  authorizing  tl>e  Jury  to  find  for  the  plain- 
tiffs the  amount  of  the  attorney's  fees  and 
court  costs  expended  by  them  in  defending 
the  original  case  of  Nahm  &  Friedman  v. 
Register  Newspaper  Co.  et  al.  We  do  not 
deem  it  necessary  to  pass  on  this  question. 
Assuming,  without  deciding,  that  the  court 
was  In  error  as  to  these  matters,  the  appel- 
lant was  not  Injured  thereby.  The  Jury  re- 
turned a  verdict  of  $1,500,  with  Interest  from 
the  day  of  Judgment  until  paid,  the  precise 
sum  awarded  against  Nahm  &  Friedman  In 
favor  of  the  Register  Newspaper  Company, 
without  interest,  costs,  or  attorney's  fees. 
Inasmuch  as  appellant  had  notice  of  the  pend- 
ency of  that  suit,  and  was  called  on  to  de- 
fend the  same,  he  was  bound  under  his  cove- 
nant to  do  so,  and  consequently  bound  by 
the  verdict  against  Nahm  ft  Friedman  for 
the  damage  caused  by  his  negligence.  The 
amount  of  the  verdict  in  this  case  was  less 
than  the  plaintiffs  were  clearly  entitled  to; 
for,  at  the  very  least,  they  were  entitled  to 
interest  on  the  sum  paid  out  by  them  from 
the  time  of  the  payment. 

Appellant  also  complains  that  the  court 
failed  to  submit  in  the  Instructions  to  the 
Jury  the  question  whether  or  not  article  7 
of  the  contract  for  the  building  of  the  houses 
by  Katterjohn,  and  which  contains  his  cove- 
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nant  to  bold  the  plaintlfte  batmlesB,  was  bas- 
ed upon  a  lawful  Gonslderatlon.  Appellant's 
tbeory  as  to  tbls  is  as  follows:  He  claims 
that  the  contract  between  Nabm  &  Friedman 
and  himself  for  the  improvement  of  the  prop- 
erty out  of  wbicb  grew  this  litigation  origi- 
nally consisted  of  six  articles,  article  7,  of 
course,  not  being  among  tbe  number;  that 
long  after  the  work  was  commenced,  there 
having  arisen  some  controversy  with  the  Reg- 
ister Newspaper  Company,  article  7  was  then 
drawn  up,  and,  without  any  additional  con- 
sideration whatever,  pasted  on  the  original 
contract.  All  this  Is  testified  to  by  Katter- 
John  and  bis  brother,  who  kept  bis  books,  and 
is  denied  by  Nahm  &  Friedman,  and  by 
Bralnerd,  the  architect,  who  drew  up  the 
contract  The  latter  say  that  article  7  was 
a  part  of  the  contract  at  the  time  It  was 
signed  by  Nahm  &  Friedman,  and  before  tbe 
work  was  commenced.  If  the  matter  rested 
alone  upon  this  testimony,  we  would  have 
no  difficulty  In  reaching  the  conclusion  that 
the  court  erred  in  refusing  to  submit  the  ques- 
ti(Hi  as  to  whether  or  not  article  7  was  a  part 
of  the  contract  as  originally  drawn,  or  wheth- 
er it  was  afterwards  agreed  to  and  pasted  on 
the  original  contract  without  any  additional 
consideration  therefor.  An  examination  of 
the  contract,  which  is  copied  into  the  record, 
shows  beyond  question  that  article  7,  either 
actually  or  in  the  contemplation  of  the  par- 
ties, was  a  part  of  it  as  originally  drawn. 
Article  1  Is  aci  follows:  "The  contractor, 
under  the  direction  and  to  the  satisfaction  of 
Bralnerd,  architect,  shall  and  will  provide 
all  the  materials  and  perform  all  the  work 
mentioned  in  the  specifications  and  shown  on 
the  drawings  prepared  by  the  said  architect, 
and  all  other  labor  and  materials  necessary 
to  complete  the  entire  bnildhig,  except  electric 
woi^,  mantles,  plumbing,  steam  heating,  and 
hardware  trimmings  for  door  and  windows 
of  a  building  to  be  erected  at,  as  set  forth  in 
article  7  hereto  attached,  which  drawings  and 
specifications  are  understood  to  form  part 
and  parcel  of  this  agreement  and  are  identi- 
fied by  the  signatures  of  the  parties  hereto." 
It  is  admitted  that  article  7  was  pasted  on 
the  paper  which  contained  the  contract,  and 
the  language,  "as  set  forth  in  article  7  here- 
to attached,"  contained  in  article  1,  shows 
conclusively  that  article  7  was  either  at  that 
time  attached  to  the  contract,  or  it  was  con- 
templated that  it  would  be  attached  thereto; 
in  other  words,  that  article  7,  as  contemplated 
by  the  parties,  constituted  a  part  of  the  orig- 
inal contract,  and  was  based  upon  the  same 
consideration  as  the  other  articles.  Katter- 
John  admits  that  be  signed  tbe  original  con- 
tract, and  does  not  claim  that  the  language 
above  set  forth,  which  constitutes  a  part  of 
article  1,  was  inserted  therein  either  by  fraud 
or  mistake.  We  think  he  is  bound,  under 
these  circumstances,  by  the  recitation  In  arti- 
cle 1  that  article  7  constituted  a  part  of  tbe 
original  contract,  and  he  cannot  now  be  beard 
to  say  that  it  did  not    Under  these  circum- 


stances, we  think  tbe  court  correctly  refused 
to  submit  to  the  Jury  a  theory  In  favor  of  tlie 
defendant  which  was  refuted  by  his  admitted- 
ly genuine  written  contract 

There  Is  no  evidence  In  the  case  to  bos- 
taln  the  claim  that  the  appellees  fraudulently 
concealed  from  appellant  that  they  had  not 
the  permission  of  the  Register  Newspaper 
Company  to  make  the  Improvement  on  the 
building  occupied  by  It  or  that  they  fraodu- 
lently  induced  him  to  believe  that  tb^  had 
such  permission.  The  fact  Is  the  evidence 
shows  that  they  did  have  tbe  permission  to 
make  the  improvement  which  was  qaalified 
only  by  the  injunction  that  In  doing  so  tbey 
should  not  injure  the  tenant's  property ;  and 
It  was  for  this  reason,  in  the  main,  we  ap- 
prehend, that  tbey  required  the  builder  to 
covenant  in  the  building  contract  to  save 
them  harmless  from  any  Injury  he  might  do 
the  property  of  the  newspaper  company  in 
making  the  improvement 

In  tbe  suit  by  the  Register  Newspaper  Com- 
pany against  Nahm  &  Friedman,  while  there 
was  a  good  deal  said  about  a  technical  tres- 
pass on  the  possession  of  the  tenant  as  a 
matter  of  fact  the  evidence  was  directed  to 
the  real  damage  done  the  property  of  the  t»i- 
ant,  and  the  recovery  was  based  upon  that 
alone.  In  the  instructions  givoi  by  tbe  court 
in  this  case  the  liability  of  the  appellant  was 
limited  to  the  injury  sustained  by  tbe  news- 
paper company  from  his  negligence  alone; 
and,  this  being  the  case,  the  question  of  the 
permission  of  the  newspaper  company  that 
the  work  might  be  done  was  an  Immaterial 
circumstance.  Tbe  verdict  shows  that  the 
Jury  imderstood,  so  far  as  this  item  was 
concerned,  that  appellant  was  only  liable  for 
bis  own  negligence. 

EJxcept  the  question  as  to  whether  the  court 
was  correct  in  submitting  the  rights  of  the 
plaintiffs  to  recover  court  costs  and  attor- 
neys' fees,  which  we  have  already  decided.  If 
error  at  all,  was  harmless,  because  the  Jury 
did  not  award  either  to  the  plaintiffs,  the  In- 
structions given  by  the  court  in  our  oplni<m, 
fully  cover  the  law  of  tbe  case,  and  were  as 
favorable  to  tbe  appellant  as  he  was  entitled, 
and  that  tbe  appellant  has  no  substantial 
complaint  of  tbe  ruling  of  the  court  or  tbe 
verdict  of  the  Jury. 

Judgment  aflSrmed. 


READ  V.  SMITH  et  al. 
(Court  of  Appeals  of  Kentudcy.    Jan.  22,  1908.) 
Mttnicipai.  Cobpobations  —  Sale  of  Pbop- 

Under  Ky.  St  1903,  S  ^660,  authorizinc 
towns  to  sell,  eta,  property,  etc,  the  tmstees  of 
a  town  owning  a  scnool  building  used  for  a  high 
school  in  connection  with  tbe  common  school  of 
a  district  embracing  the  town  and  other  terri- 
tory may,  on  the  establishment  of  a  graded  com- 
mon school  district  of  the  town  and  other  terri- 
tory, sell  the  buildiqg  to  the  district,  and  where 
a  sale  is  made  in  good  faith,  and  at  the  request 
of  abont  three-fourths  of  the  citiiens  of  the 
town  containing  about  70  per  cent  of  the  tax- 
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able  property  of  the  diatrict,  the  courts  will  not 
interfere  on  the  cround  of  Inadeqaacy  of  con- 
sideration. 

Appeal  from  Circuit  Court,  Lame  County. 

"Not  to  be  officially  reported." 

Action  by  John  W.  Read  a^lnst  B.  8. 
Smjth  and  otbers.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Affirmed. 

Chas.  F.  Creal,  for  appellant.  O.  M.  Math- 
er and  Claude  Hudglns,  for  appellees 

NUNN,  J.  In  the  year  1885  the  board  of 
trustees  of  the  town  of  Hodgenvllle,  Ky., 
pursuant  to  a  vote  of  the  dtizens  of  the 
town,  Issued  36  $100  bonds  and  appn^riated 
$1,500  out  of  the  funds  of  the  town  treasury 
to  buy  a  lot  and  construct  a  school  building, 
and  In  that  year  the  lot  was  purchased  and 
the  building  erected.  A  high  scbooi  was  con- 
ducted in  the  building,  and  the  common 
school  of  Hodgenvllle  district  was  run  in 
connection  with  the  high  sdH>ol.  The  scbooi 
was  under  the  supervision  of  the  board  of 
trustees  of  Kenydn  <k>Ilege  'and  the  trustees 
of  Hodgenvllle  common  school  district,  but 
the  college  bulMlng  was  at  all  times  under 
the  suparylsion  and  control  of  the  trustees  of 
the  town.  The  Hodgenvllle  common  school 
district  was  not  limited  tQ  the  corporate 
limits  of  the  town,  but  took  in  a  great  scope 
of  the  outlying  rural  district  In  the  year 
1905  the  Hodgenvllle  Graded  Common  Scbooi 
District  was  established  by  a  vote  of  the  peo- 
ple. It  took  in  an  the  corporate  limits  of  the 
tovra  and  a  great  scope  of  the  country  around, 
and  was  almost  coextensive  with  the  old  com- 
mon school  district  At  a  meeting  of  the 
board  of  trustees  of  the  town  of  Hodgenvllle 
held  on  the  4th  day  of  June,  1906,  an  order 
was  entered  to  sell  the  Kenyon  College  build- 
ing to  the  trustees  of  the  Hodgenvllle  graded 
common  school  and  their  Buccessors  in  office 
for  the  sum  of  $1,000,  $200  payable  on  the 
5th  day  of  June,  1908,  and  a  Hke  sum  to  be 
paid  on  the  6th  day  of  each  June  thereafter 
until  the  sum  of  $1,000  bad  been  fully  paid. 
On  the  7th  day  of  June,  1906,  appellant  in- 
stituted this  action,  and  asked  that  the  de- 
fendants and  the  town  board  of  trustees  be 
enjoined  and  restrained  from  making  the 
conveyance  as  per  terms  of  the  order.  Three 
trustees  had  signed  and  acknowledged  the 
deed  before  summons  or  restraining  order 
was  served  on  them.  One  of  the  trustees 
and  the  chairman  of  the  board  refused  to  Join 
In  the  conveyance.  From  a  Judgment  dis- 
missing appellant's  petition  and  dissolving 
the  injunction,  this  appeal  Is  prosecuted. 
'  Appellant  contends  that  the  deed  made  by 
the  three  trustees  of  the  town  to  the  trus- 
tees of  the  graded  common  school  district  is 
not  sufficient  to  pass  a  good  title,  for  the 
reason  that  the  same  is  not  signed  and  ac- 
knowledged by  the  chairman,  or  chairman 
pro  tern,  of  the  board,  as  required  by  section 
3706  of  the  statutes.  It  is  not  necessary  to 
pass  upon  this  question;  because,  if  the  title 


did  not  pass  by  the  conveyance  of  the  tbree 
trustees,  we  presume  the  chairman  will  not 
hesitate  to  execute  the  deed  if  it  is  decided 
that  the  conveyance  ought  to  have  been 
made  in  conformity  to  the  order  of  the  board 
of  trustees,  and,  if  he  should  refuse,  there 
is  a  way  provided  by  law  to  compel  him  to 
execute  It  According  to  the  testimony,  this 
schooltaouse  and  lot  were  worth  at  the  time 
of  the  conveyance,  or  attempted  conveyance, 
from  $4,000  to  $5,000.  Appellant  contends 
that  it  is  a  waste  of  the  public  funds  of  the 
town  of  Hodgenvllle  and  a  breach  of  public 
trust  for  the  trustees  to  sell  the  property  for 
the  Inadequate  sum  of  $1,000.  Considering 
these  facts  by  themselves.  It  would  so  ap- 
pear; but  considering  the  surrounding  facts 
and  circumstances,  it  Is  not  so  apparent  It 
appears  from  the  record  that  the  trustees  in 
making  this  order  and  attempted  conveyance 
acted  in  perfectly  good  faith.  There  is  not 
the  slightest  evidence  that  they  were  actuat- 
ed by  any  fraudulent  or  sinister  purpose. 
Nearly  three-fourths  of  the  citizens  of  the 
town  presented  a  petition  requesting  them  to 
sell  and  convey  the  property  on  the  terms 
stated.  The  town  had  erected  this  school- 
house  about  11  years  before  that  date.  There 
had  never  been  any  Income  received  for  the 
use  of  the  house  from  the  Kenyon  College  or 
the  common  school  district  which  had  used  the 
house;  but  on  the  other  hand,  the  town  had 
been  burdened  with  the  expense  of  repairing 
the  house  for  all  that  time,  and  at  the  time 
of  the  sale  the  evidence  shows  it  would  have 
taken  $1,000  to  put  It  in  repair.  Shortly  be- 
fore this  attempted  conveyance  the  people 
of  the  town,  in  connection  with  the  people  In 
a  territory  outside  of  the  limits  of  the  town, 
had,  by  their  votes,  established  a  graded  com- 
mon school  district,  and  they  had  no  house 
In  which  to  have  the  school  taught  and  were 
compelled  to  either  buy  or  erect  one  for  that 
purpose.  Tlie  testimony  shows  that  about 
70  per  cent  of  the  taxable  property  for 
school  purposes  in  the  graded  school  district 
Is  situated  within  the  town  limits  and  about 
30  per  cent  Is  without  the  limits  of  the  town. 
If  a  tax  had  been  levied  for  the  purpose  of 
buying  grounds  and  erecting  a  house  for 
school  purposes,  the  taxes  paid  by  the  citizens 
of  the  town  would,  in  all  probability,  have 
more  than  equaled  the  value  of  the  school- 
house  In  question,  and  the  town  would  still 
have  had  its  house  on  hands.  But  appellant 
claims  that  making  the  sale  to  the  graded 
common  school  district  for  the  consideration 
before  named.  In  effect  made  a  gift  of  at  least 
30  per  cent,  of  the  vahie  of  the  house  above 
the  $1,000  purchase  price  to  the  people  In  the 
territory  outside  of  the  city  limits.  This  is 
apparently  true.  But  he  overlooks  the  fact 
that  the  time  may  come  when  the  apparent 
hardship  or  wrong  may  possibly  be  placed  up- 
on those  residing  in  the  territory  outside  of 
the  city.  It  may  not  be  long  before  the 
population  of  the  town  Increases,  and  It  is 
placed   in  and  governed  as  a  city  of  the 
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fourth  class,  vhlcb  would  cbange  radically 
the  system  of  governing  the  school.  See  sec- 
tion 44S0  of  the  Kentucky  Statutes  of  1903, 
and  the  case  of  Bailey  v.  Flgely,  81  S.  W. 
424,  21  Ky.  Law  Hep.  841,  construing  the 
section  referred  to,  and  also  section  4464, 
with  reference  to  establishing  graded  schools 
In  rural  districts  and  towns  of  the  fifth  and 
sixth  classes.  It  appears  from  that  case 
that  graded  common  schools  established  In  cit- 
ies of  the  first,  second,  third,  and  fourth 
classes  cannot  Include  territory  outside  of  the 
city  limits.  Such  schools  must  be  confined 
to  the  limits  of  the  city.  We  do  not  decide 
the  question,  but  It  is  possible  that.  If  Hodg- 
envllle  should  be  advanced  to  a  fourth-class 
city,  the  taxpayers  outside  of  the  city  Hmlts 
would  lose  all  they  had  contributed  to  build 
the  schoolhouse  in  the  town.  In  view  of  our 
complex  system  of  government.  It  is  Impos- 
sible to  so  manage  and  govern  each  state, 
county,  city,  or  town  and  school  district  so 
as  to  make  taxation  and  other  burdens  fall 
equally  upon  all  the  people.  It  is  necessary 
aometlmes  that  changes  be  made  in  the  man- 
ner of  governing  the  state  or  some  of  Its  sub- 
divisions, and  this  at  times  produces  appar- 
ent Injustice,  whidi  cannot  ahrays  be  avoid- 
ed. The  best  that  frail  humanity  can  do  is 
to  make  the  burdens  of  government  as  equal 
upon  all  as  possible.  The  board  of  trustees, 
under  section  3660  of  the  Kentucky  Statutes 
of  1908,  had  the  power  to  sell  this  property, 
and  could  use  their  discretion  as  to  the  terms 
of  sale.  Considering  all  the  facts  and  cir- 
cumstances surrounding  them,  we  are  un- 
willing to  say  that  they  exceeded  their  pow- 
ers In  making  the  sale  of  the  property  on  the 
terms  stated. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  aflSrmed. 


LOUISVILLE  &  N.  R.  00.  v.  CLARK. 

(Court  of  Appeals  of  Kentucky.    Jan.  22,  190a) 

1.  Apfbai^-Excessive   Dakaoxs  —  Pxbsorai, 
injubies— conixictino  evidence. 

Where  the  evidence  is  conflicting  on  the 
question  of  damages  for  i)erBonaI  iDJories,  but 
the  verdict  is  not  excessive  under  plaintiff's  evi- 
dence, it  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  8944.] 

"2.  Master  and  Servant— Acnoits  fob  Irju- 

BiEs— Question  fob  Jttbt. 

Whether  a  brakeman  was  injured  by  the 
falling  of  a  piece  of  coal  from  a  tender  held,  un- 
der the  evidence,  for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  1016.] 

3.  Same— CONTBIBTJTOBT  Negligence  —  Reli- 
ance or  Oabe  OF  Master. 

A  brakeman,  who  has  nothing  to  do  with 
the  loading  of  coal  on  a  tender,  has  a  right  to 
presume  that  it  is  properly  loaded,  and  may  re- 
cover for  injuries  recelveo  from  a  lump  falling 
from  the  tender. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §S  675-677.] 

4.  Same— Fkixow  Servants— Who  Abe. 

Employes  of  a  railroad  company  who  load 
tenders  with  coal  are  not  such  fellow  servants 


of  a  brakenum  as  to  preclude  recovery  by  him 
for  injuries  received  from  coal  &lling  from  the 
tender,  since  they  are  in  different  departments 
of  service  and  the  brakeman  was  not  with  them 
to  control  or  advise  in  the  work. 

[Eld.  Note.— Fw  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant  fS  601,  605.] 

Appeal  from  Circuit  Court,  Oldham  Cooiity. 

"Not  to  be  officially  reported." 

Action  by  H.  S.  Clark  against  the  Louis- 
ville &  Nashville  Ralboad  Company  for  per- 
sonal injuries.  From  a  judgment  for  plain- 
tur,  defendant  appeals.    Afilrmed. 

Benjamin  D.  Warfleld,  D.  H.  French,  and 
L.  a  WUlia,  tor  appellant  J.  S.  Morris,  J. 
A.  Scott,  and  W.  O.  Marshall,  for  appellee. 

NUNN,  J.  This  ai^)eal  is  from  a  judgment 
rendered  on  a  verdict  of  $1,000  in  favor  of  ap- 
pellee aa  damages  for  injuries  received  by 
him  while  in  the  employment  of  appellant  as 
flagmaii  and  rear  brakeman  on  a  freight 
train.  The  injury,  as  alleged,  was  caused  by 
a  lump  of  coal  falling  from  the  tender,  it 
having  been  improperly  and  negligently  load- 
ed thereon,  and  striking  him  upon  the  head. 
It  is  claimed  by  appellant  that  the  verdict  is 
excessive.  If  appellee  was  injured  to  tbe 
extent  testified  to  by  himself  and  tliree  pby- 
sldans  who  testified  in  his  behalf,  the  verdict 
is  small ;  but  it  is  excessive  if  the  testimony 
of  appellant's  witnesses  is  true.  The  facts 
concerning  this  question  were  submitted  to 
the  jury,  and  we  see  no  reason  to  disturb  its 
finding. 

In  addition  to  tbe  allegation  that  the  coal 
was  improperly  and  negligently  loaded  on  tbe 
tender,  by  reason  of  which  he  received  his  in- 
jury, appellee  alleged  in  his  petition  that 
the  track  of  appellant,  at  the  place  where  he 
received  his  injury,  was  improperly  construct- 
ed  and  maintalneiil,  and,  farther,  that  the 
engineer  in  charge  of  the  engine  left  his  post 
of  duty  and  left  tbe  engine  In  diarge  of  the 
fireman,  who  was  incompetent  for  such  serr- 
ice,  and  by  reason  of  one  or  all  of  these  things 
a  lump  of  coal  was  caused  to  fall  upon  his 
head,  producing  the  injury  complained  of. 
There  is  a  great  deal  said  in  the  brief  of  ap- 
pellant's counsel  with  reference  to  the  allega- 
tions of  appellee,  as  to  the  Improper  construe- 
tlon  and  maintenance  of  its  track  at  tbe  place 
where  the  injury  was  received,  and  also  with 
reference  to  the  fireman  acting  as  engineer 
at  that  time,  and  his  alleged  incompetency 
and  negligent  operation  of  the  engine  and 
train;  but  It  is  not  necessary  for  us  to  con- 
sider these  questions,  as  the  court  eliminated 
these  matters,  by  its  Instructions,  from  tbe 
consideration  of  the  jury. ' 

The  only  question  submitted  to  the  jury 
was  as  to  whether  or  not  appellant's  agents, 
whose  duty  It  was  to  load  the  tender  with 
coal,  overloaded  it  or  loaded  it  in  such  a  man- 
ner that  coal  was  likely  to  and  did  fall 
therefrom.  No  witness  testified  as  to  the 
loading  of  the  tender;  but  the  facts  proven 
with  reference  to  this  point  are.  In  substance, 
as  follows:    Tbe  freight  train  on  whidi  ap- 
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Xiellee  was  rear  brakeman  moved  from  Louis- 
ville to  La  Grauise,  wbere  It  stopped  to  do 
some  switching  and  to  get  orders.  The  train 
of  cars  was  left  on  a  Biding  while  the  engine 
was  used  In  switching  other  cars.  The  switch- 
ing having  been  done,  the  engineer  and  con- 
ductor went  into  the  office  to  get  their  orders, 
and  the  fireman  took  charge  of  the  engine, 
which  was  on  the  main  track.  It  was  neces- 
sarj-  for  the  switch  to  be  thrown,  so  that  the 
engine  could  be  backed  on  to  the  siding  and 
coupled  to  the  train  of  cars.  Appellee  in  per- 
forming his  duty  threw  the  switch,  and  the 
fireman  in  charge  of  the  engine  moved  it  back 
in  the  usual  and  proper  manner,  and  as  the 
rear  end  of  the  tender  reached  appellee  he 
lifted  his  hands  to  catch  hold  of  the  bars 
to  l)e  carried  to  the  place  where  he  was  to 
couple  it  to  the  train  of  cars,  and  Just  as  he 
lifted  his  hands,  as  he  stated,  a  lump  of  coal 
as  large  as  his  bead  fell  from  the  top  of  the 
tender  and  struck  him  on  the  bead.  He  stat- 
ed that  it  knocked  him  down  and  rendered 
him  unconscious ;  that  when  he  recovered  his 
senses  he  crawled  to  and  held  himself  up 
with  the  switch  target;  that  his  head  bled 
freely  something  near  a  pint;  that  the  sub- 
stance that  hit  him  made  a  three-cornered 
bole  in  his  bat ;  that  he  found  on  the  ground 
at  the  place  where  he  was  struck  a  lump  of 
coal  and  several  small  pieces  close  around; 
that  be  did  not  see  the  coal  when  it  bit  him. 
The  fireman  in  charge  of  the  engine  saw  him 
standing  at  the  switch  target,  holding  to  It 
with  one  hand  and  the  other  upon  bis  head, 
and  he  gave  a  whistle  which  brought  out  the 
conductor  and  engineer.  They  found  him, 
as  stated,  and  asked  him,  "What  is  the  mat- 
ter?" and  he  answered  that  a  lump  of  coal 
fell  off  of  the  tender  and  bit  him.  They  car- 
ried htm  to  the  depot  and  sent  for  a  physi- 
cian. They  stated  that  the  largest  lump  of 
coal  found  at  the  place  was  no  larger  than 
one's  fist  Appellee  stated  that  he  Is  6  feet 
and  4  inches  tall,  and  that  from  the  top  of 
the  tender  to  the  ground  is  about  11  feet, 
leaving  a  space  for  the  coal  to  fall  through 
before  striking  him  of  about  6  feet 

Appellant's  counsel  contends  that  under 
this  testimony  the  court  erred  in  not  giving 
a  peremptory  Instruction  to  the  jury  to  find 
for  it  because  no  one  testified  to  seeing  the 
lump  of  coal  fall  from  the  tender;  that  by 
reason  thereof  he  failed  to  establish  negli- 
gence on  the  part  of  appellant;  that  this 
case  is  governed  by  the  principles  enunciated 
In  the  cases  of  Hughes  v.  Railroad  Company, 
91  Ky.  520,  16  S.  W.  275,  and  Wlntuska's 
Adm'r  ▼.  L.  4  N.  R.  R.  Co.,  20  S.  W.  819, 
14  Ky.  Law  Rep.  ■'>79,  which  announce  the 
principle  that  when  the  plaintiff  In  his  testi- 
mony presents  to  the  Jury  two  or  more 
theories  as  to  how  the  accident  happened,  for 
one  of  '.vhlcb  the  defendant  would  be  respon- 
sible, but  for  the  others  It  would  not  be  re- 
sponsible, then  in  such  state  of  case  there  is 
a  failure  of  proof.  This  is  unlike  the  case 
at  bar.  Appellee  presented  by  hla  testimony 
106  8.W,r-76 


only  one  theory;  that  is,  that  the  lump  of 
coal  fell  from  the  tender  and  struck  him.  No 
other  theory  was  presented  by  him,  nor  did 
appellant  present  any  other  theory  of  the  ac- 
cident. It  is  certain  from  the  testimony  that 
some  heavy  substance  fell  upon  bis  bead,  that 
a  fresh  lump  of  coal  was  found  at  the  place 
where  he  received  his  Injury  immediately  aft- 
er he  was  hurt,  and  that  the  tender  was  filled 
with  coal.  These  circumstances  presented 
facts  which  were  properly  submitted  to  the 
Jury  for  its  consideration. 

The  proof  shows  that  It  was  no  part  of  the 
duty  of  appellee  to  load  this  tender  with  coal, 
or  Inspect  it  and  see  whether  or  not  it  was 
overloaded.  This  duty  devolved  upon  the 
company,  or  some  one  representing  It.  It  was 
the  duty  of  the  company  to  see  that  the  coal 
was  properly  loaded  and  to  make  it  reason- 
ably safe  for  those  whose  duty  it  was  to 
work  around  and  about  It  Appellee  had  the 
right  to  presume  that  it  was  properly  loaded 
and  safe.  See  tbe  cases  of  L.  &  A.  R.  R.  Co. 
v.  Wilson,  99  S.  W.  634,  30  Ky.  Law  Rep. 
784,  Mergenthaler-Horton  Basket  Co.  v.  Tay- 
lor, 90  S.  W.  968,  28  Ky.  Law  Rep.  923,  Pfis- 
terer  v.  Peter,  etc.,  78  S.  W.  450,  25  Ky.  Law 
Rep.  1605,  and  Brents  v.  L.  &  N.  R.  R  Co., 
104  S.  W.  961,  31  Ky.  Law  Rep.  1216. 

Appellant's  counsel  contends  that  the  court 
erred  In  permitting  appellee  to  recover  for 
ordinary  negligence  on  the  part  of  appellant's 
servants  who  loaded  the  tender  with  coal, 
claiming  that  they  were  fellow  servants  with 
appellee.  This  precise  question  was  thor- 
oughly considered  and  determined  In  the  case 
of  L.  &  N,  R.  R.  Co.  V.  Brown,  106  S.  W.  795. 
the  opinion  in  which  was  delivered  January 
9,  1908.  Appellee  was  not  In  the  same  de- 
partment of  service  with  those  who  loaded 
the  tender  with  coal,  nor  was  he  with  them, 
so  that  be  could  control  or  advise  them  in 
the  performance  of  their  work.  The  case  of 
Gulf,  a  &  S.  F.  Co.  V.  Wood,  63  S.  W.  164, 
an  opinion  of  the  Texas  Court  of  Civil  Ap- 
peals, Is  like  the  case  at  bar.  In  that  case 
an  employe  of  a  railroad  company  was  In- 
jured by  the  falling  of  a  lump  of  coal  from 
the  tender  as  it  passed  the  place  where  he 
was  at  work,  and  the  court  said:  "It  is  not 
shown  in  the  evidence  what  caused  the  piece 
of  coal  which  injured  appellee  to  fall  from 
appellant's  passing  train.  According  to  the 
testimony  of  appellant's  trainmen,  the  tender 
was  properly  loaded  with  coal  when  the  train 
started  on  its  Journey,  and  that  in  taking 
coal  from  the  tender  to  the  fire  box  of  the 
engine  it  was  carefully  bandied.  The  fact 
that  in  passing  the  appellee  a  large  piece  of 
coal  fell  or  was  thrown  from  the  train  with 
great  force  is  all  the  evidence  found  in  the 
record  tending  to  show  negligence  on  the  part 
of  appellant  We  find,  In  view  of  the  prin- 
ciples of  law  hereinafter  stated,  which  we 
think  are  applicable  to  this  case,  that  such 
fact  is  of  itself,  under  tbe  circumstances, 
sufficient  to  support  tbe  verdict  of  the  Jury  in 
finding  that  appellant  was  guil^  of  the  al- 
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leged  negligence  and  that  Boch  negligence 
was  the  proximate  canee  of  appellee's  Injury. 
There  is  no  eTidence  which,  in  our  opinion, 
tends  in  the  least  to  show  that  the  appellee 
was  guilty  of  contrlbntory  negligence,  or  that 
the  cause  of  hla  injury  was  a  risk  assumed 
by  him  as  an  incident  to  bis  employment. 
•  •  •  There  are  Instances  in  which  the  cir- 
cumstances surrounding  an  occurrence  and 
giving  a  character  to  it  are  held,  if  unexplain- 
ed, to  indicate  the  antecedent  or  coincident 
existence  of  negligence  as  the  efficient  cause  of 
the  injury  complained  of.  These  are  the  in- 
stances where  the  doctrine  'res  ipsa  loquitur' 
is  applied.  This  phrase,  which,  literally 
translated,  means  that  'the  thing  speaks  for 
itself,'  is  merely  a  short  way  of  saying  that 
the  circumstance  attendant  upon  an  accident 
are  themselves  of  such  a  character  as  to  Jus- 
tify a  Jury  in  inferring  negligence  as  the 
cause  of  that  accident  There  mast  be  rea- 
sonable evidence  of  negligence.  But  when 
the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  its  servants,  and 
the  accident  is  such  as,  In  the  ordinary  course 
of  things,  does  not  happen  if  those  who  have 
the  management  use  proper  care,  It  affords 
reasonable  evidence,  in  the  absence  of  an  ex- 
planation by  defendant,  that  the  accident 
arose  from  want  of  cafe."  See,  also,  the  case 
of  Howser  v.  Cumberland  &  Pennsylvania  R. 
Ck).,  80  Md.  146,  30  AtL  906,  27  L.  R.  A.  154, 
45  Am.  St  Rep.  332,  an  opinion  of  the  Mary- 
land Court  of  Appeals,  and  the  many  cases 
therein  cited. 

For  these  reUsons,  the  Judgment  of  the 
lower  court  is  affirmed. 


HAI/L  V.  FRICK  00. 
(Court  of  Appeals  of  Kentucky.    Jan.  23,  1008.) 

1.  Sales— Passing  of  Titlib— NucESsrry   or 
Payment. 

Defendant  company  sold  a  sawmill  outfit  to 
O.  and  8.,  to  be  received  and  settled  for  at  their 
railroad  station.  8.  refused  to  complete  the  bar- 
gain, and  plaintiff,  knowing  the  situation,  agreed 
with  6.  to  pay  the  freight  on  the  machinery,  set 
it  up,  and  fnrnish  burrs  for  grinding  grists,  for 
which  be  whs  to  become  a  half  owner  in  the 
property.  G.  failed  to  make  the  settlement  pro- 
vided for  in  the  original  contract,  permitted  de- 
fendant company  to  take  the  outfit  back,  and  it 
was  subsequently  eold  to  another  party.  Plain- 
tiff sued  for  conversion  of  the  property.  Held, 
that  he  could  not  recover  from  the  defendant 
company,  for  the  property  never  passed  from  it 

TEM.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  43,  Sales,  {{  642-551.] 

2.  Same— Rights  of  PuncHASEa  fboh  Bitteb. 

Plaintiff  did  not  provide  the  burrs  as  agreed, 
though  he  had  ample  time,  though  he  claimed 
that  he  was  able  and  willing  to  do  so.  Held, 
that  he  could  not  recover  in  any  event,  since  he 
had  first  broken  the  contract. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  $}  607,  608.] 

Appeal  from  Circuit  Court,  Floyd  County. 
"Not  to  be  officially  reported." 
Action  by  Lee  Hall  against  the  Frlck  Com- 
pany and  another  for  conversion.    From  a 


Judgment  for  the  Frlck  Company,  plaintiff  ap- 
peals.   AiBrmed. 

James  Ooble^  for  appellant  May  &  May, 
for  appellee. 

O'REAR,  C.  J.  Appellee,  a  manufacturer 
of  sawmill  machinery  and  engines,  sold  an 
ontflt  to  Greenville  Tacket  and  Samuel  Tack- 
6t,  of  Floyd  county,  for  $1,350.  The  machin- 
ery was  to  be  shipped  to  the  purchasers' 
nearest  railroad  station,  where  it  was  to  be 
received  and  settled  for  by  them  by  execut- 
ing notes  and  certain  mortgages  to  secure 
the  purchase  price.  Before  it  was  received 
Samuel  Ta<^et  repented  of  bis  bargain,  and 
refused  to  consummate  the  sale.  Appellant 
and  Greenville  Tacket  then  agreed  tliat  appel- 
lant should  pay  the  freight  on  the  machinery, 
set  it  up,  and  furnish  burrs  for  grinding 
grist,  for  which  he  was  to  become  owner  of 
one-half  of  the  property  and  an  equal  partner. 
Greenville  Tacket  refused  and  failed  to  make 
the  settlement  provided  for  in  his  original 
contract  and,  being  unable  and  unwilling  to 
pay  for  the  machinery,  suffered  appdiee  to 
take  it  back.  Appellee  then  sold  the  machin- 
ery to  another  party.  This  suit  is  by  appel- 
lant against  appellee  and  Greenville  Tacket 
to  recover  damages  for  the  conversion  of  his 
property — his  interest  in  the  mill.  Tlie  <dr- 
cnit  court  dismissed  his  action  In  so  far  as  it 
sought  a  recovery  against  appellee,  but  ad- 
Judged  him  the  amount  he  expended  for 
freight  against  Greenville  Tacket  Tacket 
has  not  appealed,  and  we  do  not  now  notice 
the  merits  of  that  Judgment  But  we  think 
the  Judgment  in  favor  of  appellee  was  right 

We  rest  our  conclusion  on  two  grounds: 
In  the  first  place,  as  Tacketa  had  never  con- 
summated their  purchase,  the  title  to  the 
property  had  not  passed.  Appellant  knew 
the  whole  situation.  He  bought  into  It  with 
notice,  therefore,  and  was  in  no  sense  mis- 
led by  appellee.  As  his  vendor  bad  not  title 
to  the  machinery,  he  could  not  convey  title  by 
Ills  contract  In  the  second  place,  appellant 
did  not  comply  with  his  bargain  with  Green- 
ville Tacket  He  did  not  provide  the  burrs 
which  he  agreed  to  do.  He  said  be  was  "able 
and  willing"  to  do  so,  but  he  had  ample 
time,  and  failed.  Having  first  broken  the 
contract,  he  ought  not  to  recover  upon  it 
Nor  do  we  think  his  contract  one  wlilch,  un- 
der all  the  circumstances  shown  in  the  record, 
a  court  of  equity  ought  to  enforce. 

Judgment  affirmed. 


BLACKBURN'S  ADM'B  v.  CURD. 

(Court  of  Appeals  of  Kentucky.    Jan.  2S,  1908.) 

1.  Physicians  ano  Subgeorb— MAi:pKAcmcK 
— Complaint. 

In  an  action  against  a  surgeon  for  mal- 
practice in  failing  to  properly  care  for  in- 
testate after  removing  a  tnmor  from  his  head, 
a  netition  allefcing  that  the  directions  given  b; 
defendant  as  to  the  care  to  be  given  the  in- 
cision where  the  operation  was  performed  were 
carefully  followed  by  deceased  and  the  members 
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of  his  family  was  not  defective,  as  impliedly  In- 
dicating that  defendant  gave  other  directions 
which  were  not  followed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  89,  Physicians  and  Suigeons,  {  37.] 

2.  Save. 

Where,  In  an  action  for  malpractice  for  a 
physician's  fallnre  to  properly  care  for  deceased 
after  he  had  performed  an  operation  on  his 
head,  a  petition  allra^ed  that  all  the  directions 
given  by  defendant  tor  the  care  of  the  wound 
-were  minutely  followed  it  was  snfficient :  it  not 
being  necessary  to  minntely  allege  aJI  the 
dlTectioDS  and  advice  given  to  effect  a  enre. 

[£kl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼oL  39,  Physicians  and  Surgeons,  {  37.] 

3.  Same— Ability  to  Obtain  Othbb  Physi- 
cians. 

Where  a  petition  for  malpractice  alleged 
facts  showing  an  obligation  on  defendant  to 
continue  to  treat  deceased,  and  that  he  failed 
to  comply  therewith  or  render  the  necessary 
treatment,  and  by  reason  of  such  failure  the  de- 
ceased received  injuries  and  died,  the  petition 
was  not  objectionaole  for  failure  to  allege  that 
another  physician  could  not  have  been  obtained 
to  treat  deceased  when  defendant  failed  to  do  so. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Suigeons,  §  37.] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported," 

Action  by  I«on  Blackburn's .  administrator 
against  T.  H.  Curd.  From  a  Judgment  dls- 
mlsBlng  plaintiffs  petition  on  demurrer  for 
want  of  facts,  he  appeals.  Reversed  and 
remanded. 

O.  V.  Riley,  for  appellant  Sampson  & 
Sampson,  for  appellee. 

NDNN,  J.  This  appeal  Is  from  a  Judgment 
rendered  in  the  Bell  circuit  court,  sustaining 
a  donurrer  and  dismissing  appellant's  peti- 
tion for  the  reason  that  it  did  not  state  a 
cause  of  action. 

Omitting  the  formal  parts,  the  petition  is 
as  follows:  "Plaintiff  says  that  the  defend- 
ant, T.  H.  Curd,  is  a  regular  licensed  and 
practicing  physician  of  Bell  county,  Ken- 
tucky, and  was  such  a°  physician  at  all  times 
mentioned  In  this  petition.  Plaintiff  says 
that  said  decedent  (Leon  Blackburn)  was  a 
stout,  able-bodied  person,  and  In  good  health, 
but  had  a  growth  upon  his  bead,  which  the 
defendant  after  an  examination  thereof  pro- 
nounced a  tumor;  that  said  growth  was  on 
the  right  side  of  the  top  of  the  head,  and 
was  about  the  size  of  an  egg ;  that  the  defend- 
ant, after  examining  same,  advised  his  intes- 
tate to  have  it  removed,  and  assured  him  that 
the  removal  thereof  would  not  endanger  his 
life  or  health,  or  give  him  any  trouble  long- 
er than  a  few  days — at  most  not  longer  than 
two  weeks;  that  after  the  said  examination 
and  assurance  by  the  defendant  his  intestate 
in  the  month  of  July,  said  year,  engaged  the 
defendant  to  perform  said  operation  and  in- 
trusted same  to  him ;  that  the  defendant  per- 
formed said  operation  and  undertook  the 
treatment  of  the  deceased  after  said  opera- 
tion was  performed,  and  for  that  purpose  bad 
bis  intestate  visit  his  office,  and  he  viRited  the 
home  of  said  decedent     Flaintifl  says  that 


the  directions  given  by  the  defendant  as  to 
the  care  and  attention  ti>  be  given  the  in* 
cislon  on  the  head  of  the  deceased,  where 
said  operation  was  performed,  were  carefully 
followed  by  the  deceased  and  the  members  of 
his  ftunlly ;  that  the  services  of  the  defendant 
in  the  treatment  of  deceased  were  continued 
and  exclusively  relied  on  by  the  decedent  and 
the  members  of  his  family  until  the  defendant 
failed  to  attend  decedent  when  sent  for  for 
that  purpose,  and  neglected  to  properly  or  at 
all  to  treat  the  decedent  for  several  days, 
to  wit,  three  days,  during  which  time  de- 
fendant was  sent  for  to  attend  deceased, 
and  was  notified  by  the  messenger  sent  after 
him  that  the  deceased  was  suffering  greatly 
and  badly  in  need  of  proper  attention  by  the 
defendant ;  that  defendant  failed  and  refused 
to  attend  or  treat  deceased  during  said  three 
days,  and  because  of  said  failure  and  his 
neglect  to  bestow  proper  and  ordinary  care, 
skill,  and  diligence  upon  the  deceased  after 
said  operation  was  performed  and  during 
said  three  days  his  intestate  got  into  such  a 
condition  from  the  effect  of  such  failure  and 
neglect  that  he  was  beyond  any  relief  which 
other  medical  or  surgical  aid  could  render, 
and  died  therefrom  on  the  8th  day  of  Septem- 
ber, 3905.  Plaintiff  says  that  through  and 
by  reason  of  the  carelessness  and  negligence 
of  the  defendant  his  Intestate  lost  his  life,  to 
the  damage  of  the  plaintiff  in  the  sum  of 
*10,000." 

Appellee,  by  his  general  demurrer,  admit 
ted  every  material  fact  alleged  in  the  petition. 
His  counsel  contends  that  the  petition  Is  de- 
fective and  Insufficient,  for  the-  reason  that 
it  was  only  alleged  that  the  directions  given 
by  appellee  as  to  the  care  and  attention  to 
be  given  the  Incision  on  the  head  of  deceased, 
where  the  operation  was  performed,  were 
carefully  followed  by  the  deceased  and  the 
members- of  his  family;  that  this  limited 
the  care  and  attention  to  the  wound  on  the 
head  and  the  directions  of  appellee  with  ref- 
erence thereto;  that  this  language  implies 
that  appellee  gave  other  directions  which 
were  not  followed.  In  our  opinion  this  point 
is  not  well  taken.  The  Incision  on  the  head 
of  deceased  made  by  appellee  was  the  thing 
to  be  treated  by  appellee,  and  it  is  to  be  pre- 
sumed that  the  directions  of  appellee  with 
reference  to  the  care  and  attention  were  all 
given  to  that  end,  and  as  the  effect  of  the 
allegation  in  the  petition  that  those  direc- 
tions were  followed  by  deceased  and  the 
members  of  his  family  It  was  not  necessary 
to  allege  minutely  all  the  directions  and  ad- 
vice given  to  accomplish  a  cure. 

The  second  proposition  Is  that  the  petition 
Is  insufficient  for  the  reason  that  it  was  not 
alleged  that  another  physician  could  not  be 
obtained  to  treat  deceased  when  appellee 
failed  to  treat  him.  A  contract  or  such  a 
state  of  facta  as  made  it  obligatory  upon  ap- 
pellee to  continue  to  treat  deceased,  were  al- 
leged, and  that  he  failed  to  comply  therewith 
and  render  the  proper  and  i^o^ssary  tieat- 
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ment  to  the  deceased,  by  reason  of  which 
failure  deceased  was  injured.  This  stated 
a  cause  of  action  against  him.  The  matter 
contended  for  may  be  pleaded  by  appellee. 
For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


B.  F.  SCHWABTZ  &  CO.  t.  BBIB  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  28,  1908.) 

1.  CASBiEBa— Cabbikrs  or  Fbcioht— Liabu.- 

ITT. 

A  carrier  is  not  resiwnsible  for  injury  to 
apples  by  freezing,  due  to  their  own  inherent 
nature  and  natural  causes  without  fault  on  the 
carrier's  part,  or  caused  by  the  shipper's  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
yol.  9,  Carriers,  g  48&] 

2.  Same— Custom. 

Under  a  custom  that  a  carrier  shall  not 
open  or  close  the  ventilators  of  a  car,  or  change 
tnem  from  the  position  in  which  placed  by  the 
shipper,  unless  so  notified,  the  carrier  may  as- 
8unie.  on  failure  to  give  notice,  that  the  shipper 
does  not  desire  the  ventilators  changed,  and  is 
not  liable  for  failure  to  do  so. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  DlvlBlon. 

"To  be  officially  reported." 

Action  by  B.  F.  Schwartz  &  Co.  against  the 
Ki-ie  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.     Affirmed. 

Thomas  A.  Barker,  for  appellants.  Helm 
&  Helm,  Huston  Quinn,  and  Benjamin  D. 
Warfleld,  for  appellee. 

HOBSON,  J.  B,  P.  Schwartz  &  Co.  brought 
this  suit  to  recover  of  the  Erie  Railroad  Com- 
pany ^2.50  In  damages  for  the  freezing  of 
a  car  load  of  apples  shipped  on  December  0, 
1902,  from  Honesdale,  Pa.,  to  Louisville,  Ky., 
alleging  that  the  apples  Were  delivered  to  it 
in  good  order,  and  that  between  Honesdale, 
Pa.,  and  Cincinnati,  Ohio,  while  they  were 
transported  by  It,  It  carelessly  and  negligent- 
ly left  open  the  ventilators  on  the  car,  and 
that  by  reason  of  this  the  apples  were  frozen 
and  unfit  for  use.  The  defendant  by  Its  an- 
swer pleaded  that  it  placed  the  car  at  the 
warehouse  at  Honesdale  at  the  request  and 
for  the  use  of  G.  C.  Abraham;  that  he  ac- 
cepted the  car  and  took  control  of  It,  and 
undertook  to  load  and  to  secure  and  close  It 
In  accordance  with  his  own  wishes  and  the 
necessities  of  the  freight  which  he  put  Into 
it ;  that  he  bad  access  to  the  ventilators,  and 
could  leave  them  open  or  closed  as  he  saw  fit ; 
that  he  loaded  the  car  and  notified  It  the  car 
was  ready ;  that  It  then  accepted  the  car  from 
him,  subject  to  shipper's  load  and  count; 
that  while  the  car  was  In  its  posnesslon  the 
ventilators  were  not  changed  or  put  In  a  dif- 
ferent condition  from  that  In  which  he  had 
put  them;  that  In  the  bill  of  lading  under 
which  the  car  was  received,  and  which  con- 
tained the  Instructions  given  for  its  manage- 
ment, there  were  no  directions  that  the  venti- 


lators should  be  closed  or  opened,  or  manipu- 
lated in  any  way ;  and  that  without  such  no- 
tice or  direction  it  was  the  universal  custom 
and  practice  of  all  railroad  companies,  well 
known,  acquiesced  In,  and  agreed  to  by  the 
public,  that  the  carrier  should  not  open  or 
close  the  ventilators,  or  change  them  from 
the  position  In  which  they  were  placed  by  the 
shipper.  The  plaintiffs  demurred  to  the  an- 
swer, the  court  overruled  the  demurrer,  the 
plaintiffs  stood  by  the  demurrer,  the  court 
dismissed  the  action,  and  the  plaintiffs  ap- 
peal. 

It  is  Insisted  for  them  that  a  carrier.  In  the 
transportation  of  perishable  articles.  Is  re- 
sponsible for  damages  accruing,  and  that  any 
damage  resulting  from  a  negligent  act  cannot 
be  justified  by  custom  or  usage.  Where  the 
injury  to  the  goods  is  due  to  their  own  in- 
herent natiu%  and  from  natural  causes,  such 
as  freezing,  without  fault  on  the  part  of  the 
carrier,  he  is  not  responsible.  6  Cya  381 ; 
Wolf  V.  Express,  43  Mo.  421,  97  Am.  Dec.  406 ; 
McGraw  v.  Railroad  Co.,  18  W.  Va.  361.  41 
Am.  Rep.  696;  5  Thompson  on  Negligence,  i 
6456.  The  carrier  is  also  not  responsible  for 
any  Injury  which  Is  due  to  the  negligence  of 
the  shipper.  6  Cyc.  379.  The  defense  pre- 
sented In  the  answer  Is  not  that  a  negligent 
act  of  the  carrier  may  be  justified  by  custom 
or  usage.  The  defense  Is  that  the  carrier 
was  not  negligent.  When  the  shipper  loaded 
the  car  and  fixed  the  ventilators  to  suit  his 
judgment  If  the  custom  of  the  business,  uni- 
versal and  well  known,  was  that  be  was  to 
Inform  the  carrier  If  any  change  was  to  be 
made  in  the  ventilators,  and  he  failed  to  give 
such  notice,  the  carrier  bad  a  right  to  nssume 
that  he  did  not  wish  the  ventilators  changed. 
If  In  such  a  case  the  carrier  had  changed  the 
ventilators,  and  the  apples  had  therebv  been 
injured.  It  would  have  been  liable  for  the 
loss;  for  the  shipper  could  then  say,  "I  had 
fixed  those  ventilators  right,  and  by  giving 
you  no  directions  to  change  them,  under  the 
custom,  I  directed  yon  to  let  them  remain  as 
they  were."  If  the  shipper  had  said  In  words 
to  the  railroad  company  that  he  had  fixed 
the  ventilators  as  they  should  remain  for  the 
safety  of  the  freight,  the  legal  effect  of  the 
transaction  would  not  have  been  different 
from  what  it  was  under  the  custom  shown. 
The  carrier  is  not  guilty  of  negligence  in 
obeying  the  Instmetlons  given  It  when  the 
goods  are  received :  and  when  goods  are  load- 
ed on  ventilated  cars,  the  shipper  arranging 
the  ventilators,  it  has  a  right  to  assume,  un- 
der the  custom  above  referred  to,  that  he  ex- 
pects the  ventilators  to  remain  as  he  has  put 
them,  unless  he  gives  notice  to  the  contrary. 

In  the  case  at  bar  the  apples  were  8hlw)ed 
South.  It  does  not  appear  that  there  was 
any  change  In  the  temperature  while  they 
were  carried.  It  does  not  appear  even  that 
the  carrier  knew  that  the  car  was  loaded  with 
apples,  and  nothing  Is  shown  to  make  It  In- 
cumbent on  the  carrier  to  dejwrt  from  the 
well-known  usage  of  the  business.  In  Dens- 
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more  Commission  Co.  t.  Duluth,  S.  S.  &  A.  R. 
Co.,  101  Wis.  563,  77  N.  W.  904,  the  apples 
rotted  because  they  were  not  ventilated.  A 
reeoTcry  was  denied.  The  court  said:  "If 
the  plaintiff  desired  to  hare  the  apple  depart- 
ment of  the  ears  yentllated  by  opening  the 
side  doors  at  stations  from  time  to  time  dur- 
ing transit,  then  It  should  have  had  such  stip- 
ulation inserted  In  the  shipping  order." 
.Tudgment  affirmed. 


CAMPBELL  V.    SOUTHERN   BITULITmC 

CO.  et  al. 
(Conrt  of  Appeals  of  Kentuclcy.    Jan.  29,  190a) 

1.  Municipal  Corporations— Pavino  Con- 
tracts —  Sufficibnct  OF  COKFBTmON  — 
Patented  Pavement. 

Where  an  ordinance  for  the  pavinK  of  cer- 
tain streets  provides  for  bids  for  the  construc- 
tion o(  a  pavement  ont  of  either  vitrified  brick 
or  bitulithic  pavement,  the  two  kinds  of  pave- 
ment are  sumciently  brought  into  competition 
with  eacli  other,  so  uiat  a  contract  for  bitulithic 
imvement  will  be  valid,  even  thougrb  it  is  a 
patented  pavement. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8|  854,  855.] 

2.  Same— Validitt  of  Contracx^Axtthobitt 

or  Council. 

The  council  of  a  city  of  the  fourth  class 
may  use  its  discretion  as  to  the  kind  of  pave- 
ment which  should  be  laid,  and  the  fact  that  a 
bid  accepted  is  for  a  patented  pavement,  or  that 
another  kind  of  pavement  would  be  cheaper,  is 
immaterial ;  ana  where  the  council  acts  in 
good  faith,  without  fraud  or  collusion,  and  there 
is  no  sfaowinK  of  abuse  of  aldermanic  discre- 
tion, or  a  violation  of  the  statute  as  to  cost,  the 
contract  cannot  be  interfered  with  by  the  courts. 

3.  Sake— Effect  of  Sham  Bid — Other  Vai.- 
ID  Bids. 

Where  an  ordinance  submits  a  proposition 
for  bids  on  pavement  to  be  constructed  either 
of  vitrified  brick  or  bitulithic  pavement,  the 
fact  that  one  of  two  bids  for  bitulithic  pave- 
ment is  a  sham  bid  would  not  affect  the  validity 
of  a  contract  let  to  the  one  making;  the  other 
bid,  if  there  is  a  competitive  bidding  between 
the  successful  bitulithic  bidder  and  several  bid- 
ders on  brick  paving. 

[Ed.  Note. — For  cases  in  jwint,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  SS  854,  865.] 

Appeal  from  Circuit  Court,  Boyd  County. 

"Not  to  be  offlclally  reported." 

Action  by  Mary  B.  Campbell  against  the 
Sontbem  Bitnlithlc  Company  and  another  to 
enjoin  execution  of  a  paving  contract.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Wm.  Furlong  and  S.  G.  Willis,  for  appel- 
lant. P.  K.  Malin,  and  L.  F.  Zerfoss,  for  ap- 
pellees. 

LASSIN6,  J.  Ashland  is  a  city  of  the 
fourth  class.  By  Its  board  of  ebuncll  it  pass- 
ed an  ordinance  for  the  Improvement  by  or- 
iginal construction  of  certain  streets  with 
vitrified  brick  or  bitulithic  pavement  The 
ordinance  provided  that  the  council  should 
determine  which  pavement  it  would  use  after 
the  bids  had  been  received  and  examined.  At 
the  same  meeting  an  ordinance  was  passed 
fixing  the  specifications  for  both  pavements. 
The    specifications    for    bitulithic    pavement 


called  for  the  use  of  Warren  Bros.'  patented 
pavement  and  patented  machinery  for  laying 
same.  Thereafter  bids  for  this  work,  under 
the  specifications  adopted,  were  advertised 
for,  and  several  bids  were  received  for  brick 
pavements  and  two  for  bitulithic  pavement. 
One  of  the  bids  for  bitulithic  was  by  the 
Southern  Bitulithic  Company  and  the  other 
by  Henkel  &  Sullivan  of  Cincinnati,  Ohio. 
The  bids  for  the  brick  pavement  were  con- 
siderably lower  than  those  for  bitulithic. 
After  tlie  bids  were  examined  the  council 
accepted  the  bid  of  the  defendant  the  South- 
em  Bitulithic  Company,  and  on  the  4th  day 
of  May,  1906,  contracted  with  this  company 
to  do  the  proposed  work.  Bond  was  executed 
by  the  successful  bidder,  as  required  by  the 
statute  and  the  ordinance.  On  the  14th  of 
May  the  contract  was  accepted  and  the  bond 
approved.  On  the  23d  of  May  appellant, 
Mary  E.  Campbell,  owning  property  abutting 
on  the  streets  proposed  to  be  Improved,  in 
her  own  right  and  for  others  similarly  in- 
terested, filed  suit  in  the  Boyd  circuit  court, 
seeking  to  enjoin  the  city  and  the  contractor 
from  carrying  out  this  Improvement  as  pro- 
posed, on  the  ground  that  the  contract  had 
not  been  let  according  to  law  and  was  invalid 
and  void.  Demurrers  were  filed  by  both  the 
city  and  the  Southern  Bitulithic  Company  to 
the  petition  as  amended.  The.  conrt  sustain- 
ed the  demurrers,  and,  plaintiff  declining  to 
amend  further,  her  petition  was  dismissed. 
'Because  thereof  she  appeals. 

The  petition  charges  that,  because  the  bitu- 
lithic pavement  is  patented  and  exclusively 
in  the  control  of  a  single  corporation,  It 
therefore  cannot  be  used  In  public  Improve- 
ments, for  the  reason  that  competition  is  re- 
quired in  all  such  work,  and  there  can  be  no 
competition  where  there  is  but  one  article  In 
a  class  offered  for  competition,  and  that,  even 
if  bitulithic  pavement  could  be  used,  it  could 
not  be  under  the  speclflcntions  adopted  in 
this  case,  for  the  reason  that  these  specifica- 
tions excluded  all  equally  good  material ; 
that  the  vitrified  brtck  pavement  was  much 
cheaper,  and  that  this  was  the  only  pavement 
upon  which  bids  were  received  that  were  In 
fact  real,  bona  fide,  competitive  bids;  that 
the  coupling  of  the  vitrified  and  bitulithic 
pavement  In  the  same  ordinance  was  a  sham, 
resorted  to  for  the  purpose  of  deceiving  the 
lot  owners  into  a  belief  that  competition 
could  be  had;  that  the  ordinance  was  void. 
In  that  it  violated  the  provisions  of  the  Con- 
stitution, which  requires  that  all  public  Im- 
provements shall  be  by  competitive  ■  bidding 
and  makes  no  provision  authorizing  cities  of 
the  fourth  class  to  contract  for  a  patented 
pavement ;  that  the  contractor,  the  Southern 
Bitnlithlc  Company,  is  a  monopoly,  and  by 
reason  of  this  contract  that  the  city  would 
be  wholly  within  its  power  and  without  rem- 
edy in  the  repair  of  Its  streets,  for  the  reason 
that  it  would  be  compelled  to  use  the  machin- 
ery and  materials  owned  and  manufactured 
by  this  company,  and  subject  to  such  exorbl- 
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tant  prices  as  the  said  company  mi^ht  see  fit 
to  charge  therefor.  The  amended  petition  at- 
tacks the  sufficiency  of  the  notice  and  ad- 
vertisement for  bids.  Copies  of  the  ordinance 
and  specifications  are  made  a  part  of  the 
pleading. 

This  court  has  held  In  the  case  of  Flneran 
V.  Central  Bltullthlc  Paving  Company,  116 
Ky.  505,  T6  S.  W.  415,  that  a  patented  article 
may  be  used  In  the  construction  of  streets, 
provided  it  la  brought  Into  competition  by 
the  ordinance  calling  for  the  Improvement 
with  other  like  or  equally  as  good  material 
for  such  puri)oses,  and  In  that  case  the  con- 
tract was  held  to  be  void  because,  under  It, 
It  was  indispensable  that  the  patented  article 
should  be  used.  In  the  case  at  bar  there  Is  no 
such  provision  In  the  ordinance.  On  the  con- 
trary, it  calls  for  bids  for  the  work  to  be 
constructed  out  of  vitrified  brick  or  bituUthic 
pavement  Bids  were  received  for  this  con- 
struction out  of  both  materials,  and  after 
they  had  been  so  received  and  opened  the 
counsel,  In  the  exercise  of  their  discretion,  de- 
termined that  the  bid  of  appellee  company 
was,  under  all  clrcnmstffnces,  the  best  In 
arriving  at  this  conclusion  they  took  Into  con- 
sideration the  wearing  qualities,  durability, 
cost,  etc.,  of  each  material.  The  two  kinds  of 
pavement  were  thus  brought  into  direct  com- 
petition, the  one  with  the  other,  and  It  was 
not  and  could  not  have  been  known  until  aft- 
er they  bad  thus  been  brought  into  ccnnpett- 
tion  which  bid  it  was  to  the  best  interest  of 
the  city  they  should  accept.  It  will  not  do 
to  say  that  a  patented  article  cannot  be 
adopted  unless  it  is  put  Into  competition  with 
the  same  kind  of  material;  for  a  patented 
article  necessarily  stands  in  a  class  by  Itself, 
and  the  only  way  competition  could  be  had 
with  a  patented  article  Is  to  require  that  it 
compete  with  some  other  kind  of  material 
used  for  the  same  purpose.  Hence  in  the 
Flneran  opinion  it  was  said  that  it  must  be 
put  into  competition  with  a  like  or  equally 
good  material  for  such  purpose. 

The  petition  alleges  that  vitrified  brick  Is 
a  better  material  for  this  purpose  than  bltu- 
llthlc; and,  this  being  true,  appellant  cannot 
be  beard  to  say  that  the  bltullthlc  In  this  case 
was  not  placed  In  competition  with  material 
equally  as  good.  In  the  case  of  City  of  Padu- 
cah  on  Petition,  89  S.  W.  302,  28  Ky.  Law 
Rep.  412,  wherein  the  court  was  called  upon 
to  construe  an  ordinance  providing  for  the 
receiving  of  bids  on  vitrified  brick,  bltullthlc, 
bituminous  macadam,  or  other  improved  ma- 
terial, as  might  be  determined  best  by  the 
Board  of  Public  Works,  the  ordinance  was 
held  to  be  valid  and  in  conformity  with  the 
rule  laid  down  in  the  Flneran  Case  above  cit- 
ed. In  the  case  of  Trapp  v.  City  of  Newport, 
115  Ky.  840,  74  S.  W.  1109,  an  ordinance  pro- 
viding for  the  improvement  of  streets  with 
either  brick  or  bituminous  macadam  was  held 
to  be  valid,  and  in  that  case  it  was  announced 
that  the  city  had  a  right  to  select  two  mate- 
rials of  which  a  public  Improvement  may  be 


made  and  submit  them  for  bias  in  the  alter- 
native. The  ordinance  In  that  case  is  very 
much  like  the  ordinance  in  the  case  at  bar, 
each  calling  for  bids  upon  the  work  out  of 
bride  and  bltnlithlc.  The  ordinance  in  each 
of  the  cases  above  cited  was  passed  by  coun- 
cil in  cities  of  the  second  class,  where  by 
statutory  provision  it  is  expressly  required 
that  all  public  improvements  of  this  cliar- 
acter  be  made  upon  competitive  bidding;  so 
that,  without  going  into  a  consideration  of 
the  question  as  to  whether  or  not  this  work 
Is  required  to  be  Oaae  by  competitive  bidding 
in  cities  of  the  fourth  class,  we  are  of  opin- 
ion that  it  was  so  done  in  the  case  at  bar. 

Appellant  also  complains  because  council 
accepted  the  bid  of  a  comjimny  which  uses  a 
patented  article  in  the  construction  of  the 
streets.    The  answer  to  this  objection  is  that 
the  statute  makes  no  provision  as  to  the  kind 
of  material  out  of  wUch  the  streets  shall  be 
constructed;    but  this  is  left,  as  it  should 
be,  to  the  wisdom  and  Judgment  of  the  coun- 
cil, and  so  long  as  the  council  does  not  abuse 
its  discretion  courts  have  no  control   over 
their  action  in  this  particular.    In  the  case 
of  Allen  V.  Woods,  45  S.  W.  106,  20  Ky.  Law 
Rep.  58  it  was  said:  "As  to  the  claim  of  ap- 
pellants that  the  last  sewer  was  not  neces- 
sary, and  that  the  construction  of  a  previous 
sewer  by  them  and  other  property  holders 
was  sufficient,  it  seems  to  us,  as  was  said 
in  this  court  in  the  case  of  Preston  v.  Rudd, 
84  Ky.  150,  7  Ky.  Law  Rep.  809,  that  the 
council,  which  is  the  governing  tx>dy  of  the 
city,  must,  from  necessity,  decide  whether  the 
assessed  area  or  tax  district  as  an  entirety 
will  be  benefited  by  the  contemplated  im- 
provement, and  its  decision  upon  the  question 
whether  the  public  need  demands  the  im- 
provement must  be  r^arded  as  final,  unless 
the  absence  of  benefit  and  public  need  of  the 
improvement'  make  it  manifest  that  It  is  a 
spoliation,  and  not  legitimate  taxation."    And 
in  the  case  of  Bullitt  v.  Selvage,  47  S.  W.  265, 
20  Ky.  Law  Rep.  699,  in  passing  upon  the  dis- 
cretionary power  or  right  of  the  city  govern- 
ment of  the  city  of  Louisville  to  make  certabi 
Improvements,  this  court  said:    "As  to  the 
propriety  or  necessity  of  the  Improvement  in 
question,  it  is  sufficient  to  say  that  the  law 
seems  to  be  well  settled  that  the  city  govern- 
ment of  Louisville  is  the  sole  Judge  of  the 
necessity  of  such  improvement"    And  in  the 
case  of  Duker  v.  Barber  Asphalt  Paving  Com- 
pany (Ky.)  74  8.  W.  744,  it  is  said:  "The  rule 
is  that,  while  these  assessments  rest  upon  the 
basis  of  benefits,  or  presumed  benefits,  to  the 
property  assessed,  it  is  not  essential  to  their 
validity  that  actual  enhancement  in  value 
or  other  benefits   to   each  owner   shall  be 
shown;   the  Judgment  of  the  city  council  be- 
ing conclusive  as  to  the  propriety  of  the  im- 
provement    •     •     •     And  whilst  we  may 
well  doubt  the  necessity  for  substituting  a 
Barber   asphalt  pavement  for   a   macadam 
turnpike  road  upon  tlie  remote  outskirts  of  a 
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city  like  LouiSTllIe,  under  the  law  this  mat- 
ter Aaa  been  left  to  the  sound  discretion  of 
the  municipal  authorities,  and  the  courts, 
except  In  case  of  spoliation,  are  powerless  to 
afford  relief." 

Appellant  also  complains  because  council 
accepted  the  bid  of  appellee  company,  and 
contracted  for  a  bltullthic  pavement,  rather 
than  a  vitrified  brick  pavement,  which  could 
have  been  secured  at  a  much  lower  price. 
TThls  objection  Is  fully  met  by  the  rule  of  this 
court  In  the  case  of  Trapp  v.  City  of  New- 
port, above  referred  to,  wherein  it  Is  said: 
"It  does  not  follow,  therefore,  that  because  a 
bidder's  proposal  Is  for  the  least  sum  he  Is 
the  lowest  bidder.  The  fact  as  to  whether 
he  Is  or  not  depends  upon  a  proper  considera- 
tion of  other  questions  besides  the  price. 
One  class  of  material  may  make  a  much  more 
cleslrable  and  satisfactory  highway  than 
Another,  and  may  be,  therefore,  really  cheap- 
er at  a  higher  price  than  the  inferior  at  a 
lower.  These  matters  are  peculiarly  within 
the  province  of  those  vested  by  law  with  the 
power  of  making  such  Improvements.  The 
court  should  proceed  with  great  caution  when 
asked  to  Interfere  with  the  discretion  confer- 
red by  law  upon  municipal  officers  In  regard 
to  such  matters."  In  that  case  the  court 
clearly  recognized  the  right  of  the  council  to 
determine  the  character  of  the  material  that 
should  be  used  In  the  improvement,  and  also 
to  determine,  all  things  considered,  what  bid 
was  In  fact  the  lowest  and  best  bid,  and  that. 
In  the  absence  of  a  charge  of  fraud  or  corrupt 
motive,  courts  were  not  authorized  to  inter- 
fere with  municipal  officers  in  the  exercise 
of  their  Judgment  upon  these  particulars. 
The  city  council  is  not  charged  to  have  acted 
in  bad  faith  In  passing  the  ordinance  putting 
these  two  materials  in  competition,  nor  Is 
there  any  charge  of  fraud  or  collusion  be- 
tween the  city  authorities  and  appellee  the 
Southern  Bltulithic  Company,  by  or  through 
which  it  secured  the  contract  to  improve  the 
streets  in  question.  There  is  no  allegation 
that  there  has  been  in  this  case  an  abuse  of 
councllmanic  discretion,  or  that  the  cost  of 
the  improvement  will  exceed  the  charter  lim- 
it, to  wit,  60  per  cent,  of  the  value  of  the 
ground  chargeable  therefor  after  the  improve- 
ment is  made,  excluding  the  value  of  the 
buildings  and  other  Improvements  thereon. 
This  being  true,  we  are  of  opinion  that  In  all 
of  their  acts  they  kept  clearly  within  their 
well-defined  statutory  powers,  and  we  see  no 
reason  for  Judicial  Interference. 

It  Is  argued  for  appellant  that,  if  courts 
cannot  review  the  actions  of  a  council,  it 
would  be  vested  with  absolute  and  arbitrary 
power  with  respect  to  these  matters,  and  that 
this  i>ower  exists  nowhere  in  this  republic. 
This  court  has  been  repeatedly  called  upon  to 
answer  this  question,  and  It  has  invariably 
held  that  ultimate  power  must  be  lodged  ta 
some  legislative  body,  and  that  the  acts  of 
such  legislative  bodies,  when  thus  vested 
with  such  ultimate  power,  are  conclusive,  un- 


less tainted  with  fraud,  or  exercised  with 
such  bad  faith,  recklessness,  or  lade  of  discre- 
tion as  to  amount  to  spoliation.  We  have 
been  unable  to  find  an  authority  In  any  state 
that  Is  not  In  harmony  with  the  view  as  thus 
expressed  by  this  court  A  property  holder 
may  not  complain  because  council,  in  the  ex- 
ercise of  its  descretlon,  has  not  acted  as  he 
would  have  acted,  and  the  fact  that  It  does 
so  affords  him  no  grounds  for  relief,  unless  he 
charges  and  can  show  that  the  council  has 
acted  corruptly  or  contrary  to  the  statute, 
or  that  Its  act  will  amount  to  spoliation.  It 
is  true  that  it  Is  charged  in  the  petition  that 
one  of  the  bltullthic  bids  submitted  was  a 
sham  bid ;  but  It  is  not  alleged  that  this  fact 
was  known  to  council,  and,  even  if  it  were 
true,  it  would  not  invalidate  the  ordinance, 
nor  the  act  of  council  In  acc^ting  the  bid 
of  appellee,  for  under  the  admitted  facts 
there  was  competitive  bidding  between  sev- 
eral vitrified  brick  bidders  and  appellee,  and, 
even  if  there  had  been  only  one  of  each,  the 
requirements  of  the  statute  'providing  for 
competitive  bidding,  even  if  it  does  so,  would 
have  been  satisfied.  Council  may  be  required 
to  advwtlse  for  and  receive  competitive  bids ; 
but  the  law  does  not  contemplate,  nor  could 
it  regulate,  the  number  of  bids  upon  each  kind 
of  material  to  be  submitted. 

We  are  of  opinion  that  the  ordinance  and 
the  proceedings  throughout  were  in  conform- 
ity to  the  requirements  of  the  law,  and  In  the 
absence  of  any  showing  that  the  acts  of  the 
council  are  tainted  with  fraud,  or  that  there 
was  collusion  between  the  appellee  the  South- 
em  Bltullthic  Company  and  the  council, 
whereby  tlie  work  was  done  at  a  higher  price 
than  It  could  have  been  done,  but  for  such 
fraud  or  collusion,  we  are  of  opinion  that 
plalntlfT,  in  her  petition  as  amended,  failed  to 
state  a  cause  of  action,  and  the  trial  court 
was  warranted  In  sustaining  the  demurrer 
thereto. 

For  the  reason  given,  the  Judgment  of  the 
lower  court  Is  affirmed. 


CLARK  V.  COMMONWSAI/rH. 

(Court  of  Appeals  of  Kentucky.    Jan.  24,  1908.) 

CiiiMiNAi.    Law  — EviDXNCB  — Admissions  — 
Pbrliuinabt  Pboof. 

The  commonwetJth,  seeking  to  prove  an 
admission  of  accused  while  in  jail  in  a  conver- 
sation with  a  witness  confined  on  another  floor 
in  the  jail,  carried  on  through  a  pipe  leading 
from  the  cell  of  accused  to  the  floor  occupied 
by  the  witness,  may  show  by  circumstantial  evi- 
dence that  it  was  accused  who  talked  with 
the  witness;  and,  where  it  does  so,  the  testi- 
mony of  the  witness  as  to  what  accused  said  is 
admissible,  though  the  witness  did  not  see  the 
person  who  talked  with  him  and  did  not  know 
Lis  voice. 

"Not  to  be  offlcially  reported." 

On  petition  for  rehearing.    Overruled. 

For  former  opinion,  see  106  S.  W.  393. 

HOBSON,  J.    On  the  original  hearing,  as 
Is  usual  in  such  matters,  the  material  parts 
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of  the  record  bearing  on  the  question  to  be 
decided  were  read  to  the  court  Since  the 
petition  for  rehearing  was  filed  we  have  ex- 
amined the  record.  The  testimony  of  Blair 
can  only  be  competent  upon  the  ground  that 
It  shows  a  confession  made  by  the  defendant 
But,  to  make  the  statement  Blair  heard  com- 
petent against  the  defendant,  the  common- 
wealth must  show  that  he  made  the  state- 
ment The  dlflJculty  with  the  proof  offered 
on  this  subject  Is  that  it  does  not  establish 
the  fact.  Blair  did  not  see  the  person  wtK> 
talked  to  him  through  the  sewer  pipe,  and  he 
did  not  know  the  voice.  The  proof  does  not 
show  that  only  a  person  In  the  cell  down- 
stairs In  the  southwest  corner  of  the  Jail  could 
talk  throiigh  this  sewer  pipe  to  a  person  up- 
stairs where  Blair  was.  It  does  not  show 
that  Clark  was  confined  in  this  cell,  and  that 
no  one  else  had  access  to  the  sewer  pipe.  It 
Is  not  uncommon  for  prisoners  to  be  allowed 
to  use  the  corridors  of  the  Jail  during  the 
day.  The  evidence  of  Blair  shows  this  was 
the  case  upstairs  where  he  was,  and  there 
is  no  proof  tliat  things  went  differently  down- 
stairs. The  commonwealth  may  show  by  cir- 
cumstantial evidence  that  it  was  Clark  who 
talked  to  Blair  through  the  sewer  pipe,  and 
if  on  another  trial  the  evidence  should  show 
that  Clark  was  confined  in  this  cell,  that  no 
one  else  had  access  to  the  sewer  pipe,  and 
that  no  one  else  could  talk  through  it  to  a 
person  where  Blair  was,  except  a  person  in 
this  cell,  the  testimony  of  Blair  as  to  what 
was  said  may  be  admitted. 
The  petition  for  rehearing  Is  overruled. 


HATFIELD  et  al.  T.  HOLLOWAX. 
(Court  of  Appeals  of  Kentucky.    Jan.  24,  1906.) 

1.  APPEAI  —  ReCOBD  —  FlllRG    Tbansobipt  — 
Time. 

Where  a  transcript  of  the  record  was  not 
filed  20  days  before  the  first  day  of  the  second 
term  of  the  court  next  after  the  grantine  of  the 
appeal,  as  required  by  Civ.  Code  Prac.  i  738,  the 
appeal  will  be  dismissed. 

[Ed.  Note. — For  coses  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  2744.] 

2.  Costs  —  DisicissAi,  of  Appeal  —  Damages 

ON. 

Damages  will  not  be  awarded  upon  the  dis- 
missal of  an  appeal  from  a  judgment  merely 
decreeing  that  pliiinti£E  receive  as  royalty  upon 
a  certain  lease  $300  per  annum  during  the  cou- 
tinuauce  thereof,  the  judgment  not  being  one  for 
the  judgment  of  money,  which  may  be  enforced 
by  execution. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dijt. 
vol.  13,  Costs,  i  994.] 

Appeal  from  Circuit  Court  Pike  County. 
"Not  to  be  officially  reported." 
Action  by  John  Holloway  against  Albln 
Hatfield  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Ap- 
peal dismissed,  but  plalntifC's  motion  for 
damages  overruled. 

York  &  Johnson,  for  appellants.     Boscoe 
Vanover,  for  appellee. 


SETTLE,  J.  Appellee  moves  for  the  dis- 
missal of  this  appeal,  with  damages.  The 
record  was  not  filed  In  the  office  of  the  clerk 
of  this  court  20  days  before  the  first  day 
of  the  second  term  of  the  court  next  after 
the  granting  of  the  ai^>eal  by  the  court  be- 
low. Civ.  Code  Prac.  g  738.  The  appeal 
must  therefore  be  dismissed.  We  cannot, 
however,  award  damages.  The  Judgment 
appealed  from  is  not  one  upon  which  execu- 
tion may  issue.  It  merely  adjudges  that  ap- 
pellee is  to  receive  as  royalty  upon  a  cer- 
tain lease  $300  per  annum  during  the  life 
of  the  lease.  It  does  not  In  terms  or  by  Im- 
plication operate  as  a  Judgment  in  personam, 
or  provide  for  the  issual  of  execution. 

It  has  uniformly  been  held  by  this  court 
that  the  provisions  of  the  Civil  Code  of  Prac- 
tice allowing  damages  on  affirmance  or  dis- 
missal of  an  appeal  are  limited  in  their  ap- 
plication to  Judgments  for  the  payment  of 
money  which  may  be  enforced  by  execution 
or  similar  process.  Worsham  Y.  Lancaster, 
104  Ky.  813,  48  S.  W.  410,  and  authorities 
therein  cited. 

Appeal  dismissed,  but  motion  for  damages 
overruled. 

OIVBNS  ▼.  GRIDLBY  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  30,  igO&> 

1.  Principal  ano  Sttbett  —  Oontbact  Be- 
tween—Validity. 

A  contract  to  pay  another  to  become  surety 
or  to  lend  one  his  credit  is  not  unlawful. 

2.  Same— CoNsiDEBATioN. 

A  contract  to  pay  another  to  become  surety 
or  to  lend  one  his  credit  is  l>ased  on  a  sufiScient 
consideration. 

Appeal  from  Circuit  Court  McCradcen 
County. 

"Not  to  be  officially  reported." 

Action  by  Sam  G.  Givens  against  Minnie 
Grldley  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

D.  G.  Park,  for  appellant  Oliver,  Oliver  & 
McGregor,  for  appellees. 

HOBSON,  J.  S.  G.  Givens  brought  this 
suit  against  Minnie  Grldley  and  her  husband^ 
C.  E.  Grldley,  on  June  10,  1906,  alleging  that 
he  transferred  to  her  35  shares  of  stodc,  of 
value  of  $100  a  share,  in  the  Drlskill  Po.«st 
Hole  Auger  Company,  which  she  and  her  hus- 
band agreed  to  bold  as  collateral  security  for 
a  loan  of  $2,000  which  they  agreed  to  fur- 
nish him;  that  they  procured  for  him  only 
$800,  which  he  had  paid ;  and  that  they  re- 
fused to  transfer  the  stock  to  htm,  which 
was  then  of  value  $1,750.  They  filed  an  an- 
swer, and  numerous  other  pleadings  were 
filed  by  the  parties.  Proof  was  taken,  and 
on  final  hearing  the  circuit  court  dismissed 
the  petition. 

The  facts  of  the  case  are  these :  Givens 
and  Grldley  were  both  Interested  in  the  Drls- 
kill Post. Hole  Auger  Company,  wlilch  had  a 
capital  stock  of  $30,000  and  but  little  money. 
In  October,  1903,  it  made  a  contract  with 
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Taylor  &  Lucas  by  which  It  issned  to  them 
80  shares  of  Its  stocK  on  their  agreement  to 
famish  it  $2,000  as  It  needed  the  money ;  the 
company  to  execute  its  notes  to  them  for  the 
money.  Hughes  and  Oliver  took  from  Taylor 
&  Lucas  10  of  these  shares  and  agreed  to 
pat  ap  $250,  which  they  did.  This  left  Tay- 
lor &  Lucas  70  shares  and  the  obligation  to 
pat  up  $1,7!V0.  After  they  had  put  up  several 
hundred  dollars  they  got  dissatisfied,  and 
Oivens  took  their  contract  off  their  hands, 
paying  them  back  what  they  had  put  np  and 
taking  the  70  shares  which  they  held.  He 
borrowed  $1S0  from  Ons  Smith  and  pledged 
the  stock  to  him  to  secure  the  loan.  The 
company  needed  $800,  and  Smith  had  to  be 
paid.  So,  being  In  a  strait,  he  agreed  with 
Grldley  to  transfer  to  him  absolutely  85 
shares  of  the  stock  If  the  latter  would  fur- 
nish or  raise  for  him  $800.  Oridley  had  no 
means,  but  his  wife  had  credit,  and  on  her 
credit  the  $800  was  borrowed,  35  shares  of 
the  stock  were  pledged  as  collateral  on  the 
note,  and  35  shares  were  transferred  to  him. 
The  note  was  executed  to  a  trust  company, 
who  lent  the  money,  and  was  signed  by  GIv- 
ens  and  Oridley  and  wife.  Oridley  then 
transferred  the  85  shares  be  held  to  his  wife. 
This  was  done  on  December  2,  1003.  On  De- 
cember 8,  1003,  a  writing  was  signed  by 
Oivens  and  Grldley  evidencing  the  contract 
between  them  as  above  stated.  The  85  shares 
which  were  placed  as  collateral  on  the  note 
were  returned  to  Oivens  when  be  took  up 
the  note  In  Jane,  1904.  He  then  sold  these 
shares  to  others,  and  in  writing  resigned  as 
director  of  the  company,. stating  In  the  writ- 
ing that  he  had  sold  his  stock  and  was  no 
longer  a  stockholder.  He  did  not  then  claim 
the  other  85  shares  held  by  Mrs.  Grldley,  or, 
so  far  as  appears,  set  up  claim  to  them  until 
shortly  before  be  filed  this  suit  In  the  mean- 
time the  company  had  done  better,  and  its 
stock  was  bringing  from  $30  to  $50  a  share. 
In  December,  1903,  when  the  arrangement 
with  Grldley  was  made,  the  stock  had  only  a 
nominal  value,  say  from  $3  to  $5  a  share. 

A  contract  to  pay  another  to  enter  as  sure- 
ty for  one  or  to  lend  one  his  credit  is  not  un- 
lawful. It  Is  based  upon  a  sufacient  consid- 
eration. If  there  Is  fraud  or  imposition,  it 
may  be  attacked  on  that  ground ;  but  nothing 
of  this  sort  is  pleaded  or  attempted  to  be 
proved.  Whether  the  contract  was  usurious 
we  need  not  consider,  as  the  action  was  not 
based  on  this  ground,  or  brought  within  the 
time  allowed  for  the  purpose.  The  action  is 
based  on  the  idea  that  Grldley  was  to  fur- 
nish $2,000  and  failed  to  carry  out  the  con- 
tract. The  evidence  is  against  the  plaintiff  on 
this  question.  The  $800  was  gotten  on  Mrs. 
Orldley's  credit  She  had  nothing  to  protect 
her  in  the  liability  she  assumed  but  this 
stock,  then  worth  less  than  half  the  amount 
of  the  debt.  She  took  a  risk  which  she  was 
under  no  obligation  to  take,  and  which  might 
have  Involved  her  In  loss.  The  contract  that 
she  was  to  have  half  the  stock  for  the  risk 


she  took  did  not,  perhaps,  look  so  unreason- 
able then  to  Glvens  as  it  does  now,  when  the 
uncertainty  as  to  the  future  of  the  company 
has  been  removed.  But,  however  this  may 
be,  Mrs.  Grldley  did  not  Impose  In  any  way 
on  Glvens.  The  contract  was  deliberately 
made,  and  even  In  this  action  he  does  not  im- 
peach the  consideration  of  the  contract  or 
plead  that  he  was  Imposed  upon  in  any  way. 
He  simply  stands  upon  the  i>ositlon  that  he 
did  not  make  the  contract  as  shown  by  her, 
but  made  a  different  contract  On  this  ques- 
tion the  evidence  does  not  sustain  him. 
Judgment  affirmed. 


FEANKFOKT   ft  V.  TRACnON  CO.  v. 

HULETTE. 

(Gonrt  of  Appeals  of  Kentucky.    Jan.  24,  1908.) 

1.  Stbeet  Raiuboads— Collisions  with  Yk- 
eiclbs— nloliqence — instbuctiors. 

In  an  action  to  recover  for  injaries  received 
by  colliding  with  defendant's  street  car,  the  in- 
stmctionB  to  the  jnry  examined,  and  held  proper 
under  the  evidence. 

2.  Tbiai^Pbovihck  of  Jubt— Ihstbdohons— 
Infebencz. 

In  an  action  for  Injuries  sustained  in  a 
collision  with  a  street  car,  an  instruction  that 
plaintiff  had  the  right  to  drive  down  the  street, 
if  he  did  go,  with  his  buggy  wheels  between  the 
rails,  was  not  erroneous  as  assuming  as  a  fact 
that  he  did  so  drive  down  the  street 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  IS  420-481.] 

8.  Street  Railboads— Collision  with  Ve- 
hicles— Condition  or  Cab  Pbiob  to  Acci- 
dent—Pboof. 

In  an  action  for  injuries  received  by  col- 
liding with  one  of  defendant's  street  cars,  it 
was  proper  to  prove  by  former  employes  of  de- 
fenduit  who  had  acted  as  motonnan  on  the 
same  car  until  within  10  days  and  two  months, 
respectively,  of  the  collision,  that  the  brakes 
were  worn  out  so  the  car  could  not  be  stopped 
within  150  feet,  and  that  the  l>ell  would  not 
ring. 
4.  Same— Burden  or  Pboof. 

Where  the  brakes  and  signal  apparatus  of 
a  street  car  were  out  of  order  up  to  10  days  be- 
fore an  accident,  the  burden  was  on  the  com- 
pany to  show  that  the  car  was  not  defective  at 
the  time  of  the  accident. 
6.  Sake  —  Relevancy  of  Evidence  —  Condi- 
tion Pbiob  to  Accident. 

The  admissibility  of  evidence  showing  a 
negligent  condition  existing  prior  to  the  accident 
depends  upon  the  degree  of  probability  afforded 
in  each  case  that  such  condition  continued  up 
to  the  time  of  the  accident 

J  Ed.  Note. — For  cases  in  point,  nee  Cent.  Dig. 
.  44,  Street  Railroads,  |§  234,  235.] 

6.  Same— Condition  of  Cab. 

Where  defendant's  motorman  had  testified 
that  the  brakes  on  the  car  by  which  plaintiff 
was  injured  were  new  and  in  perfect  condition, 
a  question  to  defendant's  manager  as  to  what 
was  done  with  the  car  after  the  accident,  which 
elicited  the  information  that  it  was  dismantled 
shortly  thereafter,  and  the  brakes  and  iron 
work  sold,  was  proper  as  being  in  rebuttal  of 
the  motorman's  testimony. 

7.  Damages— Oompensatobt  Damages— Doc- 
tor Bills— Reasonable  Amount. 

In  an  action  for  personal   injuries,   where 

Slaintiff  testified  he  had  been  treated  by  two 
octoTs  and  had  spent  a  sum  for  medicine,  but 
had  not  i>aid  the  doctor  bills,  and  the  attend- 
ing physicians  testified  to  what  they  had  done  in 
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their  treatment,  bnt  did  not  state  the  amount  of 
their  bills,  the  submission  of  the  question  of 
doctor  bills  to  the  jury  as  an  item  of  damage 
was  proper,  and  they  were  warranted  in  aliow- 
inc  a  reasonable  sum  therefor. 

Appeal  from  drcolt  Court,  Franklin  Oonnty. 
"Not  to  be  officially  reported." 
Action  by  J.  B.  Hulette  against  the  Frank- 
fort &  Versailles  Traction  Company.    From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Hazelrlgg,  Cbenault  &  Hazelrigg,  for  appel- 
lant. B.  O.  WUIiams  and  Elwood  Hamilton, 
for  appellee. 

HOBSON,  J.  While  drlTing  west  on  Sec- 
ond street  in  Frankfort,  Ky.,  on  December  16, 
1905,  in  bis  buggy,  J.  D.  Hulette  was  run 
into  by  a  street  car  of  the  Frankfort  &  Ver- 
sailles Traction  Company.  His  buggy  waa 
demolished,  the  horse  ran  away,  and  he  re- 
ceived serious  injuries.  He  sued  the  traction 
company  to  recover  damages,  and  recovered  In 
the  circuit  court  a  Judgment  for  $760.  The 
defendant  appeals. 

The  proof  for  him  by  himself  and  three  or 
four  other  witnesses  was  in  substance  tliat  be 
was  driving  in  a  top  buggy  with  the  top  up; 
tliat  he  met  a  coal  wagon,  and  pulled  out  of 
its  way  and  on  the  street  car  tracks ;  that  be 
then  looked  up  and  did  not  see  any  street  car 
l>ehind  him,  and  drove  on  down  the  track 
with  the  buggy  wheels  of  one  side  of  the 
buggy  between  the  rails  of  the  track;  and 
that  Just  as  he  was  going  to  pull  off  the 
railroad  track  after  passing  the  coal  wagon 
a  street  car  ran  Into  him  from  the  rear  in- 
flicting the  injuries  indicated,  the  street  car 
having  turned  into  Second  street  a  square 
behind  him,  and  having  run  into  him  without 
any  notice  of  its  approach.  On  the  other 
hand  the  proof  by  the  mototman  and  two  or 
three  other  witnesses  was  to  the  effect  that 
the  gong  of  the  car  was  sounded  as  It  ap- 
proached; that  the  plaintiff  was  driving  in 
his  buggy  at  the  side  of  the  track  where  he 
was  perfectly  safe,  and  Just  before  the  car 
reached  him  he  pulled  his  horse  to  the  left 
and  drove  upon  the  track  too  close  to  the  car 
for  the  motorman  to  avoid  running  into  him. 
There  was  some  evidence  that  the  car  was 
not  equipped  with  sufficient  brakes.  On  this 
evidence  the  court  gave  .the  Jury  these  in- 
structions: 

"No.  1.  The  court  instructs  the  Jury  that 
the  plaintiff,  Hulette,  had  the  right  to  drive 
down  Second  street,  if  he  did  so,  with  his 
buggy  wheels  between  the  car  rails,  but  It 
was  his  duty  upon  the  approach  of  the  car,  if 
be  had  notice  thereof,  to  have  gotten  off  of 
the  track  as  early  as  practicable  thereafter. 
It  was  further  the  duty  of  the  defendant  to 
use  reasonable  care  to  provide  for  the  use  of 
its  motorman  cars  equipped  with  good  and 
sufficient  brakes,  and  to  keep  them  In  such 
condition  as  that  the  speed  of  the  cars  could 
be  properly  controlled.  It  was  further  the 
duty  of  the  defendant  to  ose  ordinary  care 


to  keep  a  lookout  for  travelers  and  pedes- 
trians on  said  car  track,  and  to  keep  his  car 
under  such  control  as  that  it  could  be  stop- 
ped within  a  reasonable  time  after  tlie  dis- 
covery of  peril,  if  any,  to  such  travelers ;  and 
the  court  instructs  the  Jury  that,  if  tbe  de- 
fendant's motorman  saw  the  plaintiff  In  time, 
or  could  by  the  exercise  of  ordinary  care  have 
seen  him  in  time,  to  have  avoided  his  injury, 
and  yet  did  not  do  so,  or  if  the  defendant's 
motorman  was  carelessly  and  negligently  mn- 
ning  said  car  at  such  speed  as  that  he  could 
not  and  did  not  stop  the  same  within  a  rea- 
sonable time  after  the  discovery  of  tbe  plaln- 
tifrs  peril,  if  he  did  discover  it,  or  conld  by 
the  exercise  of  ordinary  care  have  discovered 
it,  or  if  the  defendant's  brakes  were  in  such 
condition  as  that  the  car  could  not  be  step- 
ped within  a  reasonable  time  after  tlie  dis- 
covery of  the  plaintUTs  peril,  if  it  was 
discovered  in  time  to  have  avoided  plain- 
tiff's injury,  and  as  the  result  of  these  facts, 
or  any  of  tbem,  the  plaintiff  was  injured,  then 
the  Jury  ought  to  flhd  as  defined  in  instruc- 
tion number  4." 

"No.  6.  The  court  instmcts  tbe  Jury  tbat 
while  the  plaintiff  bad  the  right  to  use  tl>e 
roadway  of  the  defendant  street  railway 
company  for  the  travel  that  plaintiff  was 
engaged  in  at  the  time  of  the  alleged  acddoit, 
still  the  court  further  instructs  the  Jury  tliat 
in  such  case  the  rights  of  the  plaintiff  were 
subordinate  to  the  rights  of  the  defendant 
to  so  use  said  railway,  and  the  plaintiff  was 
in  duty  bound  to  yield  the  right  of  way  to  de- 
fendant car  and  to  k6ep  out  of  the  way  of 
said  car,  and  the  court  farther  says  that  tbe 
plaintiff  in  using  said  roadway  for  said  travel 
must  have  exercised  ordinary  care  in  discov- 
ering the  approacliing  car  in  question,  and  in 
keeping  off  of  the  track  and  out  of  the  way 
of  defendant's  car,  and  if  the  Jury  l>elieve 
from  the  evidence  that  plaintiff  on  the  oc- 
casion in  Questim  failed  to  exercise  said 
care,  then  tbe  law  is  for  the  def aidant  and 
the  Jury  should  so  iOind." 

"No.  8.  Tbe  court  instructs  tbe  Jury  ttat 
if  the  defendant.  Its  agents,  or  servants  or 
employes  in  charge  of  tbe  car  In  question 
discovered  the  peril  of  the  plaintiff,  if  any, 
or  by  the  exercise  of  ordinary  care,  could  . 
have  discovered  plaintiiTs  peril.  If  any,  and 
the  Jury  further  l>elleve8  that  the  defendant. 
Its  agents,  servants,  or  employes  then  and 
there  in  charge  of  said  car  used  ordinary 
care  in  preventing  the  injuries  In  question, 
if  any,  after  discovering  plaintiff's  peril,  tf 
any,  then  the  law  is  for  the  defendant  and 
the  Jury  sliould  so  find." 

Tbe  defendant  did  not  ask  any  other  bi- 
structlons  than  those  given  by  tbe  court.  We 
cannot  see  that  the  court  in  instruction  I  as- 
sumed it  to  be  a  fact  that  the  plaintiff  waa 
driving  down  Second  street  with  his  buggy 
wheels  t>etween  the  car  rails.  To  do  so 
would  be  to  give  no  effect  to  the  words  "if 
he  did  80."  These  words  could  have  no  other 
meaning  than  to  leave  to  the  Jury  this  ques- 
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tlon.  Not  only  so,  bnt  the  evidence  for  both 
tbe  plaintiff  and  the  defendant  showed  that 
be  was  driving  down  the  street  with  his 
buggy  wheels  between  tbe  car  rails;  the  on- 
ly difference  In  the  evidence  being  that  the 
proof  for  the  defendant  showed  that  he  left 
a  place  of  safety  and  drove  upon  the  trade 
and  between  the  rails  when  the  car  was  so 
dose  to  him  that  It  could  not  be  stopped, 
wblle  the  proof  for  the  plaintiff  showed  that 
tbe  car  was  not  In  sight  when  he  went  on 
tbe  track,  and  that  it  approached  him  while 
be  was  thus  driving  along  the  track,  but 
tbat  the  wheels  on  one  side  of  tbe  traggy 
were  between  the  car  tracks  was  admitted 
on  lx>th  sides,  as  the  buggy  was  demolished. 
Tbe  instructions  of  the  court  are  not  so  con- 
cisely drawn  as  they  might  be,  but  we  can- 
not see  that  on  the  whole  case  they  were 
prejudicial  to  the  substantial  rights  of  the 
defendant. 

The  plaintiff  proved  by  one  witness  that 
be  was  in  the  employ  of  the  defendant  as  a 
motorman  until  the  first  week  of  December 
-190S;  that  he  knew  tbe  condltl<xi  of  tbe 
brakes  on  the  car  In  question;  tbat  th^ 
were  worn  out,  and  In  bad  condition;  that 
the  bell  was  out  of  order,  and  would  not 
ring,  and  the  car  could  not  be  stopped  with- 
in a  distance  of  less  than  100  or  150  feet  be- 
cause of  the  defective  condition  of  the  brakes, 
when  it  might  have  been  stopped  within  30 
or  40  feet  If  the  brakes  were  in  order.  The 
plaintiff  also  proved  by  another  witness  who 
had  been  a  motorman  up  to  two  or  three 
months  prior  to  December,  lOOS,  the  same 
facts.  While  this  proof  did  not  b1k>w  that 
tbe  brakes  were  defective  on  the  day  of  the 
accident.  It  did  show  that  they  bad  been  de- 
fective for  months  before  the  accident,  and 
tbat  their  defective  condition  continued  un- 
til about  10  days  before  the  accident,  when 
the  witness  left  tbe  service  of  the  company. 
Tbe  evidence  was  competent  A  piece  of  ma- 
chinery may  be  expected  to  operate  uniform- 
ly. The  witnesses  were  acquainted  with  the 
car  which  did  the  damage.  They  deacrll>ed 
tbe  machinery.  It  the  defendant  had  made 
changes  in  the  car,  it  could  have  proved  that 
fact;  but  when  Its  defective  condition  was 
established  and  brought  up  until  a  time  so 
near  tbe  accident,  the  burden  was  upon  tbe 
defendant  to  show  that  the  conditions  did 
not  exist,  or  that  they  had  been  remedied  be- 
fore tbe  accident.  No  hard  and  fast  rule 
can  be  laid  down  on  this  subject.  The  admis- 
sibility of  tbe  evidence  In  each  case  will  de- 
pend on  tbe  degree  of  probability  afforded  by 
It  that  the  condition  shown  continued  at  tbe 
time  of  tbe  Injury,  and  is  a  matter  resting 
largely  within  the  discretion  of  the  court. 
1  Wlgmore  on  Evidence,  i  437.  In  1  Green- 
leaf  on  Evidence,  I  41,  the  rule  Is  thus  stated: 
"Other  presumptions  are  founded  on  the  ex- 
perienced continuance  or  permanency  of 
longer  and  shorter  duration  In  human  affairs. 
When,  therefore,  the  existence  of  a  person, 
a  personal  relation,  or  a  state  of  things.  Is 


once  established  by  proof,  the  law  presumes 
that  tbe  person,  relation,  or  state  of  things 
continues  to  exist  as  before  until  the  con- 
trary is  shown,  or  until  a  different  presump- 
tion is  raised  from  the  nature  of  the  subject 
in  question."  It  was  sufficient  for  the  plain- 
tiff to  prove  facts  showing  prima  facie  tbat 
the  car  was  out  of  order.  This  be  did,  when 
be  showed  that  the  machinery  of  the  car 
was  worn  out,  and  brought  the  proof  up  to 
so  short  a  time  before  tbe  Injury. 

The  defendant  made  this  proof  by  the 
motorman:  "The  brakes  of  my  car  were  In 
perfect  working  condition,  and  were  new 
brakes,  and  had  just  been  put  on  before  tbe 
car  was  taken  from  the  car  bams  tbat  day." 
This  testimony  was  not  supported  by  that  of 
any  other  witness,  and  on  other  questions' 
In  the  case  the  testimony  of  the  motorman 
was  in  conflict  with  the  weight  of  the  evi- 
dence. The  defendant's  manager  was  asked 
on  cross-examination  what  had  become  of  the 
car  In  question,  and  over  defendant's  objec- 
tion was  allowed  to  answer  as  follows:  "The 
car  had  been  dismantled  in  early  part  of 
1906,  and  part  of  it  sold  to  Mr.  Sullivan,  and 
this  part  included  the  brakes  and  some  other 
Iron  about  the  car;  that  the  framework  was 
down  <m  the  river  bank  about  the  company's 
shops."  It  was  competent  for  the  plaintiff  to 
rebut  the  testimony  of  the  motorman  as  to 
the  brakes  being  new,  and  the  fact  that  they 
had  been  sold  as  old  iron  early  In  the  year 
1906  was  some  evidence  to  this  effect. 

Tbe  court  did  not  err  in  submitting  tbe 
question  of  doctors'  bills  to  the  jury.  The 
plaintiff  testified  that  be  bad  employed  two 
doctors,  and  had  been  treated  by  them ;  that 
he  bad  spent  (ISJM)  for  medicines;  that  he 
had  not  paid  his  doctors'  bills,  but  owed 
them.  The  doctors  also  testified  on  tbe  trial 
that  they  had  examined  him  and  treated 
him,  bnt  did  not  state  what  their  bills  were. 
Still  they  stated  what  they  had  done,  and  the 
jury  from  this  proof  were  warranted  in  the 
allowance  of  a  reasonable  sum  for  their  serv- 
ices. 

Judgment  affirmed. 


OWENSBORO  BRICK  ft  SETWBJR  PIPE  00. 

v.  GLENN. 
(Court  of  Appeals  of  Kentucky.    Jan.  29,  1908.) 

1.  MASTEB  and  SEBVANT— iNjrUBIES  TO   Sesv- 

ANT— Actions— Questions  fob  Jubt. 

It  is  the  duty  of  the  master  to  furnish  his 
'employ^  with  a  reasonably  safe  place  to  work 
and  to  instruct  and  warn  vouthful  employes  as 
to  all  dangers  Incident  to  the  employment ;  and, 
in  an  action  to  recover  damages  for  the  death 
of  an  employs,  whether  or  not  the  master  per- 
formed his  duty  is  a  question  for  the  jury. 
SEd.  Note, — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  iS  1044-1050.] 

2.  Same— Satk  Plack  to  Wobk— Machinebt. 

Where  a  bell,  used  as  a  signal  to  start  ma- 
chinery tbe  opertion  of  which  might  result 
disastrously  to  an  employ^  if  he  was  not  aware 
of  it  starting,  was  so  placed  that  it  might  be 
rung  by  accident,  it  is  immaterial  what  force 
caused  the  bell  to  ring ;    the  negligence  of  the 
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master  beinir  in  so  arranging  the  machinery  and 
its  manner  of  operation  that  the  slightest  ac- 
cident might  endanger  ttie  employe's  life. 
3.  Appeal  —  Review— Habmless   Ebbob— In- 

stbuctions. 

Appellant  cannot  complain  of  instmctions 
mo^ly  because  of  their  extreme  length  and  num- 
ber, where  they  are  as  favorable  to  him  as  he 
was  entitled  to. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Master  and  Servant,  $§  421&-1228.1 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  repotted." 

Action  by  Joseph  Glenn,  by  his  next  friend, 
against  the  Owensboro  Brick  &  Sewer  Pipe 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Clarence  M.  Finn  and  E.  B.  Anderson,  for 
appellant.  Sweeney,  Ellis  &  Sweeney  and 
Little  &  Slack,  for  appellee. 

BARKER,  J.  The  appellee,  Joseph  Olenn, 
a  young  man  between  18  and  10  years  of  age, 
had  been,  for  some  time  prior  to  the  injury 
out  of  which  grew  this  litigation  in  the  employ 
of  appellant,  holding  the  position  of  "truck- 
er," the  duties  of  which  were  to  load  tiles 
after  they  were  molded  onto  trucks,  by  means 
of  which  they  were  hauled  away  and  stacked 
in  ricks.  On  the  day  of  his  injury  he  was 
taken  from  the  duties  of  "trucker"  and  plac- 
ed la  the  position  of  "feeder."  The  duties  of 
the  "feeder"  were  to  superintend  the  feeding 
of  the  wet  clay  Into  the  mouth  of  the  mold, 
by  which  it  is  converted  Into  sewer  pipe  or 
tiles.  The  clay  was  carried  up  to  the  second 
stoiy  on  an  endless  belt,  and  deposited  In  the 
mouth  of  the  mold  or  press.  In  order  that 
it  might  be  properly  molded  the  clay  was  re- 
quired to  be  sufficiently  wet  to  be  soft  and 
plastic.  Among  the  duties  of  the  "feeder" 
was  the  care  to  see  that  no  dry  lumps  of  clay 
were  allowed  to  be  carried  into  the  mold. 
Appellee  claims  (although  this  is  disputed  by 
appellant)  that.  If  by  any  chance  clods  or 
lumps  of  dry  clay  were  deposited  In  the  mold. 
It  was  his  duty  to  get  them  out  After  the 
molds  were  filled  with  wet  clay,  the  "feeder" 
rang  a  small  bell  which  bung  in  the  room  be- 
low him  and  which  was  a  sign  or  notification 
to  the  pressman  In  charge  of  the  machinery  to 
set  it  In  motion,  so  that  a  large  "head"  which 
fitted  into  the  mouth  of  the  mold  was  press- 
ed down  upon  the  clay,  driving  It  into  the 
mold,  and  thus  forcing  It  to  take  the  requir- 
ed form  or  shape.  This  "head"  was  suspend- 
ed several  feet  above  the  mouth  of  the  mold, 
and  was  never  set  In  motion  except  in  re- 
sponse to  the  ringing  of  the  bell,  which,  as 
said  before,  was  the  signal  for  It  to  be  press- 
ed down,  by  force  of  the  machlDery,  Into  the 
mold.  A  few  minutes  before  he  was  hurt  the 
appellee  observed  that  no  clay  was  being 
brought  up  on  the  belt,  and  spoke  to  the 
pressman  on  the  lower  floor,  who  was  in 
charge  of  the  machinery,  telling  him  this  fact 
In  order  that  he  might  stop  the  machinery 
until  a  new  supply  of  clay  was  obtained, 
when  the  machinery  was  thus  stopped  the  ap- 


pellee claims  that  he  noticed  that  there  wer& 
several  lumps  of  dry  clay  already  in  the  mold, 
and  In  order  to  take  them,  out  he  got  on  liis 
knees  and  reached  down  to  where  they  were. 
While  be  was  thus  reaching  down,  by  some 
cause  wholly  unexplained  In  the  record,  tbe- 
signal  bell  rang,  the  pressman  started  the- 
machinery,  and  the  "head"  came  rapidly 
down  Into  the  mouth  of  the  mold,  catching 
appellee's  hand  and  cutting  It  off  above  tbe 
wrist  To  recover  damages  for  this  Injury  he 
instituted  this  action  by  his  next  friend.  The 
petition  was  amended  several  times,  and  one 
or  two  theories  as  to  the  negligence  complain- 
ed of  were  put  forward  and  afterwards  with- 
drawn. We  shall  not  with  any  great  minute- 
ness, state  the  ^ect  of  the  various  amend- 
ments and  withdrawals  of  allegations  after 
demurrers  were  sustained ;  but,  after  a  care- 
ful examination  of  their  complexity,  we  are 
of  opinion  that  the  petition  as  finally  amend- 
ed states  a  cause  of  action  predicated  upon 
the  negligence  of  api>eilant  in  failing  to  pro- 
vide the  infant  appellee  with  a  safe  place  in 
which  to  perform  the  work  of  a  "feeder."* 
Tbe  answOT  denied  all  tbe  allegations  of  neg- 
ligence, and  pleaded  contributory  negligence 
of  the  plaintiff ;  and  this  In  turn  was  placed 
in  Issue  by  reply.  A  trial  before  a  Jury  re- 
sulted In  a  verdict  In  favor  of  the  plaintiff 
for  tbe  sum  of  $4,500,  of  whldi  the  defendant 
Is  now  complaining. 

The  signal  bell,  which  bung  beneath  tbe 
ceiling  of  the  first  floor  of  the  plant,  was 
operated  by  a  string  which  came  through  a 
bole  In  the  floor  and  was  fastened  somewhat 
above  the  place  where  the  appellee,  as  "feed- 
er," was  required  to  sit  in  order  to  superin- 
tend the  incoming  clay.  It  ran  sufflciently 
near  him  to  be  within  eaqy  reach  of  his  hand, 
so  that  be  could  give  the  pressman  below  the 
proper  signals.  This  string  was  entirely  ex- 
posed aftor  it  altered  tbe  room  where  appel- 
lee was  required  to  work,  and  the  slightest 
touch  would  ring  the  bell,  and  thus  set  in  mo- 
tion tbe  machinery  which  pressed  the  "head" 
down  into  the  mold.  Assuming  It  was  appel- 
lee's duty  to  reach  down  Into  the  cylinder 
and  get  out  lumps  of  dry  clay  which  by  acci- 
dent might  be  deposited  there,  it  Is  envious 
that  this  duty  was  one  of  direst  peril  to  him 
under  the  existing  arrangement  of  the  cord 
controlling  the  signal  bell,  because.  Just  above 
him,  while  in  the  act  of  taking  out  the  dry 
clay,  there  was  the  enormous  "head,"  which 
might  be  driven  Into  the  cylindo:  at  any  mo- 
ment if  the  bell  was  rung;  and  it  would  be 
nmg  whenever  the  exposed  cord  was  touched 
with  the  slightest  force.  The  question  In  this 
case,  then,  narrows  down  to  this:  Did  the 
employer  furnish  the  infant  employs  with  a 
reasonably  safe  place  In  which  to  perform 
this  extremely  hazardous  duty?  .That  this 
string  could  have  been  so  insulated  as  not  to 
place  tbe  employe's  life  or  limb  in  Jeopardy 
by  every  tmtoward  contact  of  a  foreign  force 
with  It  goes  without  saying;  and  It  seems  to 
follow  that  the  question  as  to  whether  this 
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Insulation  was  or  was  not  within  the  pale  of 
reasonable  diligence  to  protect  the  employ^ 
in  the  hazardous  duty  he  was  called  on  to 
perform  was  a  question  for  the  Jury  to  de- 
termine. It  was  clearly  the  duty  of  the  mas- 
ter to  furnish  the  employe  with  a  reasonably 
safe  place  in  which  to  perform  his  duties, 
and  what  is  a  reasonably  safe  place  under  all 
the  clrcomKtances  was  eminently  a  question 
for  the  Jury  to  determine. 

We  are  not  Impressed  with  the  argument 
that  the  fact  that  the  string  was  exposed,  so 
that  the  bell  might  be  rung  by  almost  any 
accidental  force  ccmlng  in  contact  with  It, 
made  the  danger  so  apparent  that  the  serv- 
ant, In  the  exercise  of  a  reasonable  dls- 
-cretion,  ought  not  to  hare  engaged  in  the  per- 
formance of  the  duties  of  a  "feeder,"  and  es- 
pecially as  the  employ^  had  not  reached  the 
years  of  discretion.  Tonth  proverbially  lacks 
'discretion  and  foresight,  and  we  are  not  able 
to  say  that  the  employ^  in  this  case  ought  to 
liave  been  able  to  at  once  summon  np  before 
his  mind  all  the  hazards  of  an  accidental 
ringing  of  the  bell,  and  In  this  way  reached 
the  conclusion  that  the  duties  were  too  dan- 
gerous for  him  to  perform.  Ordinarily  men 
do  not  conjure  np  in  their  minds  unseen 
danger.  It  requires  the  wise  foresight  of 
«ge  and  experience  to  anticipate  the  danger 
of  the  unseen,  and  youth,  as  a  rule,  Is  not 
gifted  with  foresight  in  anticipating  mis- 
fortune. Possibly  the  argument  of  appellant 
would  be  sound,  or  at  least  of  much  more 
plansibllity  than  we  now  deem  It,  if  It  had 
been  shown  that  the  appellee  had  seen  or 
known  of  the  bell  being  rung  by  accident 
before;  but  nothing  of  this  sort  appears 
In  the  record,  and  we  are  not  willing  to  say 
that  it  was  so  plainly  the  duty  of  the  Infant 
employe  to  anticipate  all  of  the  evils  and 
dangers  which  might  ar)se  from  an  exposure 
of  the  string  to  the  accidents  of  chance  that 
he  should  be  deemed  guilty  of  such  contribu- 
tory negligence  In  continuing  the  employment 
as  precludes  a  recovery  on  his  part  for  the 
terrible  misfortune  which  befell  him.  It  was 
the  duty  of  the  employer  to  Instruct  and  warn 
Its  youthful  employe  as  to  all  of  the  dangers 
Incident  to  his  employment,  and  if  It  failed 
to  do  so  it  should  be  held  responsible  for 
any  mishap  which  followed ;  and  the  question 
as  to  whether  it  did  or  did  not  do  so,  or  did 
or  did  not  do  so  with  sufBcloit  expllcltness 
as  to  duly  Impress  the  mind  of  the  young 
man  with  the  danger  of  performing  the  duties 
Incident  to  the  employment  at  which  he  was 
engaged  at  the  time  he  was  hurt,  was  one  for 
tlie  Jury  to  determine.  Ctoess  &  Wymond  Co. 
V.  Garland  Oohagan's  Guardian  (opinion  filed 
Dec.  6,  1907)  106  S.  W.  890 ;  Henderson  Cot- 
ton Mills  V.  Warren's  Adm'r,  70  S.  W.  668, 
24  Ky.  Law  Rep.  1030.  The  fact  that  It  was 
unknown  what  particular  force,  accidental 
or  designed,  caused  the  bell  to  ring,  is  imma- 
terial. The  negligence  of  the  master  (assum- 
ing it  to  be  such)  was  in  so  arranging  the 
machinery  and  its  manner  of  operation  that 


the  slightest  accident  might  endanger  the 
employe's  life.  A  similar  question  arose 
in  the  case  of  Webster,  by  Next  Friend,  v. 
Stewart  Iron  Works  Co.,  104  S.  W.  708,  81 
Ky.  Law  Rep.  1045.  There  the  employer  left 
a  heavy  Iron  gate  standing  at  such  an  angle 
that  it  was  liable  to  be  thrown  down  by  a 
very  alight  force,  and  if  It  did  fall  it  would 
endanger  the  lives  or  limbs  of  Its  employes. 
The  gate  fell,  injuring  the  plalntifi!,  an  infant 
employe,  and  we  there  held  that  this  was 
actionable  negligence,  although  it  was  not 
known  by  what  particular  force  the  gate 
was  thrown  down. 

Appellant  complains  of  the  extreme  length 
and  number  of  the  instructions.  Granting, 
for  the  sake  of  the  argument,  that  this  objec- 
tion exists,  appellant  has  no  ground  to  com- 
plain of  them ;  for,  in  giving  the  rules  of  law 
which  govern  the  respective  rights  of  the  par- 
ties litigant,  the  court  certainly  was  as  fav- 
orable to  it  as  It  was  entitled. 

There  are  some  minor  objections,  such  as 
the  complaint  of  misconduct  on  the  part  of 
counsel  for  the  plaintiff  in  asking  questlond 
with  a  view  to  bring  it  before  the  Jurors' 
minds  that  the  defendant  was  indemnified 
against  loss  in  the  case  at  bar  by  an  accident 
Insurance  policy.  We  are  of  opinion,  after 
considering  this  question,  that  under  all  the 
circumstances  the  defendant  was  not  prej- 
udiced by  these  minor  errors,  and  that  upon 
the  whole  case  there  was  no  such  substantial 
error  done  to  the  rights  of  the  defendant 
as  entitles  it  to  a  reversal  of  the  Judgment. 
It  Is  therefore  aflSrmed. 


CITY  OF  LOUISVILLE  v,  ROBERTS  & 
KRIEGER  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  29,  1908.) 

MumOtPAI.  COBPOBATIONS  —  POLICB  POWKB — 

PowBB  TO  License. 

Act  approved  March  21,  1906  (Acts  1906, 
p.  310,  c.  57,  81  5,  6),  rejwaline  Ky.  St.  1903, 
8  3011,  providine  for  licensing  of  the  businesses, 
occupations,  and  professions  therein  named  by 
cities  of  the  first  class,  and  section  3012,  pro- 
viding for  the  licensing  of  any  bueinesa,  etc., 
not  named  In  section  8011,  and  enacting  in  lieu 
thereof  that  the  coancil  may  provide  for  the 
licensing  of  any  bnsiness,  trade,  calling,  occupa- 
tion, or  profession,  etc.,  does  not  narrow  the 
right  to  license,  but  extends  it. 

"Not  to  be  officially  reported." 

Modification  of  opinion. 

For  former  opinion,  see  105  S.  W.  431. 

BARKER,  J.  Our  attention  has  been  call- 
ed by  attorneys  for  the  appellant  to  the  fact 
that  sections  3011  and  3012,  Ky.  .St.  1903 
(cities  of  the  first  class),  upon  which  In  part 
the  opinion  rests,  have  been  repealed  by  an 
act  entitled  "An  act  to  amend  an  act,  en- 
titled 'An  act  for  the  government  of  cities 
of  the  first  class.'  approved  July  first,  eight- 
een hundred  and  ninety-three,"  approved 
March  21,  1906  (Acts  1906,  p.  310,  c.  67,  $| 
6,  6).    This  In  nowise  changes  the  principle 
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announced  In  the  opinion.  The  repealing 
act  in  question  re-enacts  the  sections  men- 
ti(«ed  in  different  language,  but,  if  possible, 
in  broader  terms,  so  that  the  opinion  now 
rests  upon  a  surer  foundation  than  before. 
The  repealing  statute  changes  the  verbiage 
of  the  repealed  sections,  but  does  not  narrow 
the  right  of  the  cities  to  license  all  businesses, 
trades,  occupations,  and  professions.  On  the 
contrary,  however,  as  said  before,  the  right 
so  to  license  is  extended.  The  opinion  Is 
therefore  modified  for  the  purpose  of  basing 
it,  so  far  as  necessary,  on  the  amending  stat- 
ute. 


KENTDOKY  IRON,  OOAI,  &  MPG.  CO.  v. 
ADAMS  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  30,  1908.) 

1.  Sfecifio  PEBroanAKCB— Ooon  Faith  aro 
DiLioBRCB  —  Inequitable    Conduct    of 

PtAINTIFr. 

A  lease  for  a  10-year  term  gave  lessees 
the  right  to  purchase  during  the  term.  There- 
after, on  lessees  filing  a  petition  for  specific  per- 
formance, it  waa  adjudged  that  they  were  en- 
titled to  a  deed ;  but  on  their  failure  to  pay 
the  petition  was  dismissed.  After  rendition  of 
that  judgment,  something  over  four  years  be- 
fore expiration  of  the  lease,  lessees  left  the  land 
and  ceased  to  pay  rent,  and  lessor  took  posses- 
sion. Five  days  before  expiration  of  the  lease 
lessees  filed  a  second  petition  for  specific  per- 
formance; the  land  having,  in  the  meantune, 
risen  in  value.  Held,  that  lessees  were  not  en- 
titled to  specific  performance  under  their  second 
petition ;  their  conduct  having  made  it  inequi- 
table that  it  should  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  i|  226,  227.) 

2.  Evidence-Judicial  Notice— Mattebs   of 

CUBRENT  HiSTOBT. 

That  in  1898  the  country  luid  not  'recovered 
from  the  panic  of  1893,  and  all  values  were 
low  and  there  was  little  market  for  real  estate, 
and  that  in  1902  the  country  was  rapidly  re- 
covering from  the  panic  and  prices  everywhere 
had  risen,  are  matters  of  current  history,  of 
wliich  judicial  notice  will  be  taken. 

fEJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {S  15-lG.] 

Appeal  from  Circuit  Court,  Boyd  County. 

"Not  to  be  officially  reported." 

Specific  performance  by  Otho  Adams  and 
another  against  the  Kentucky  Iron,  Coal  & 
Manufacturing  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

Hager  &  Stewart  and  Chlnn  &  Edelen,  for 
appellant.  Brown  &  Martin,  R.  D.  Davis, 
and  P.  K,  Malin,  for  appellee. 


HOBSON,  J.  By  a  writen  contract  made 
on  April  25,  1892,  the  Kentucky  Iron,  Coal  & 
Manufacturing  Company  leased  to  Otho 
Adams  and  R.  J.  Adams  certain  land  in  Ash- 
land for  the  term  of  ten  years,  in  considera- 
tion of  $24  to  be  paid  annually  as  rent  and 
for  certain  other  stipulations  in  the  writing, 
among  which  was  that  the  lessees  were  to 
build  and  operate  a  manufacturing  plant  on 


the  premises  for  a  period  of  two  years  at 
least  The  lease  also  contained  this  clanse: 
"The  parties  of  the  second  part  have  tbe 
privilege  of  buying  said  land  at  any  time 
during  this  lease  (ten  years)  at  the  price  of 
four  hundred  (400)  dollars."  On  September 
S,  1885,  Otho  Adams  and  R.  J.  Adams  fUed 
their  petition  against  the  mannfactaring 
company,  asking  a  specific  performance  of 
the  contract,  and  alleging  that  they  had  ten- 
dered it  the  $400  and  it  had  refused  to  make 
them  a  deed.  The  defendant  filed  answer, 
pleading  that  the  lessee  had  failed  to  comply 
with  the  terms  of  the  contract  in  certain  par- 
ticulars. The  case  was  heard  on  February 
16,  1888.  The  court  adjudged  that  the  les- 
sees were  entitled  to  the  deed  upon  tbelr  pay- 
ing the  $400,-  and  the  company  ttaereupon 
tendered  a  deed  and  they  failed  to  keep  tb^r 
tender  good.  Thereupon  tbe  court  entered 
the  foliowho^  order :  "Tbe  pUiinttfflm  in  court 
by  attorney,  falling  to  pay  to  d^endant  the 
consideration  aforesaid,  or  otherwise  to  make 
good  the  tender  alleged  by  him,  or  offer  to 
pay  defendant  for  said  land,  it  is  now,  on 
motion  of  defendant  adjudged  that  plain- 
tiffs' petition  be  and  hereby  is  dismissed, 
and  that  defendant  recover  of  plaintiffs  its 
costs  herein  accruing  after  the  filing  of  its 
answer  herein,  to  be  taxed  by  the  cleA,  and 
this  cause  is  hence  dismissed." 

On  April  21,  1902,  Otho  Adams  and  R.  J. 
Adams  brought  this  suit  against  tbe  man- 
ufacturing company,  in  which  they  alleged 
tbe  same  facts  as  in  the  former  suit  and 
sought  a  et>eciflc  execution  of  the  contract 
Tlie  company  filed  an  answer  in  which  it 
pleaded  that  the  defendants  had  failed  to 
comply  with  the  contract  It  also  pleaded 
the  proceedings  had  in  the  former  action  In 
bar  of  the  suit  It  further  alleged  that  after 
the  rendition  of  th?  Judgment  in  that  case 
in  1898  the  lessees  abandoned  the  possession 
of  the  premises  and  ceased  to  pay  rent ;  that 
thereupon  it  entered  upon  and  took  posses- 
sion of  tbe  land,  and  had  remained  in  pos- 
session of  the  land  ever  since,  without  any 
claim  to  it  on  the  part  of  the  lessees  until 
within  a  few  months  before  the  filing  of  the 
suit;  that  at  the  time  the  land  was  not 
worth  more  than  $400,  but  tliat  land  in  the 
vicinity  had  risen  in  value  very  much  about 
tbe  time  tills  suit  was  filed,  and  thereupon 
the  lessees,  who  had  removed  from  Ashland, 
asserted  their  claim  to  the  property,  which 
from  their  conduct  the  defendant  had  the 
right  to  regard  they  had  abandoned ;  tliat  the 
present  claim  of  the  lessees  is  an  after- 
thought, brought  about  by  the  change  In  val- 
ue of  the  premises.  The  plaintiffs  filed  a 
reply.  In  which  they  denied  that  they  had 
abandoned  the  premises,  except  as  therein 
stated,  and  made  the  following  affirmative 
allegatioiis:  "And  upon  the  rendering  of 
said  Judgment  the  defendant  entered  upon 
said  land  without  right  and  against  the  will 
or  consent  of  these  plalntiffB,  and  took  actual 
possession  thereof,  and  since  then  the  de- 
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fendant  has  continued  said  holding,  and  has 
Iiad  the  use  and  occupation  of  said  land, 
and  the  value  of  the  use  and  occupation  of 
said  land  Is  greater  than  the  rents  stipulated 
In  said  agreement  to  be  paid  by  plaintiffs  to 
defendants  for  the  time  the  plaintiffs  have 
not  paid  same,  and  defendant  by  its  own 
wrongful  acts  and  adverse  claim  thereto  has 
prevented  the  plaintiffs  from  paying  or  hav- 
ing said  rents  and  the  use  and  possession  of 
said  property,  and  that  is  the  only  possession 
or  holding  defendant  has  or  had  of  said  land 
since  the  making  of  said  contract  of  April 
25,  1802,  and  during  all  the  time  thereof,  and 
both  before  then  and  since  the  rendering  ot 
said  Judgment  of  Tebruary  16,  1888,  the 
plaintiffs  have  always  claimed  and  never  at 
any  time  abated  or  abandoned  their  claim 
to  said  land  under  said  contract,  and  all  of 
which  the  defendant  well  knew."  A  re- 
joinder was  filed,  controverting  the  affirma- 
tive matter  of  the  reply,  and,  the  case  being 
submitted  without  proof  on  either  side,  the 
court  entered  Judgment  in  favor  of  the  les- 
sees, requiring  the  defendant  to  make  a  deed 
to  them  for  the  property;  and  from  this 
judgment  the  defendant  appeals. 

We  do  not  find  it  necessary  to  determine 
In  this  case  whether  the  written  contract 
contemplated  that  the  lessees  could  make  a 
series  of  elections  to  take  the  property,  or 
whether  the  Judgment  dismissing  the  petition 
when  they  had  elected  to  take  the  property 
concluded  them  from  afterwards  again  ten- 
dering the  $400  and  asking  a  conveyance. 
But  we  are  clearly  of  the  opinion  that  this 
case  falls  within  the  rule  that  the  specific 
execution  of  a  contract  will  not  be  decreed 
to  a  party  who  by  his  conduct  has  made  It 
inequitable  that  this  should  be  done.  The 
specific  execution  of  a  contract  Is  a  matter  of 
discretion  on  the  part  of  the  chancellor,  and 
the  relief  will  never  be  awarded  when  the 
party  has  slept  on  his  rights  and  his  claim 
Is  without  equity.  When,  in  1808,  the  defend- 
ants left  the  premises,  and  left  Ashland,  and 
ceased  to  pay  rent,  they  were  bound  to  un- 
derstand that  the  company,  when  It  took 
possession  of  the  property,  had  taken  posses- 
sion of  it  upon  the  idea  that  they  had  aban- 
doned it.  They  allowed  the  company  to  hold 
possession  of  it  In  this  way  for  something 
over  four  years  before  this  suit  was  brought 
In  the  meantime,  as  is  a  matter  of  common 
knowledge,  values  had  changed.  In  1808  the 
country  had  not  recovered  from  the  panic  of 
1893.    All  values  were  low.  and  there  was 


little  market  for  real  estate.  In  1902  the 
country  was  rapidly  recovering  from  the 
panic,  and  prices  everywhere  had  risen. 
These  are  matters  of  current  history,  which 
the  court  may  take  judicial  notice  of.  For 
the  lessees  to  stand  by  for  four  years  and  al- 
low the  mannfactnring  company  to  hold  the 
property  without  any  steps  being  taken  by 
them  and  with  no  tender  of  rent,  and  then 
to  allow  them  to  maintain  this  action  for 
specific  performance,  would  be  entirely  to 
disregard  the  maxim  that  equity  will  never 
adjudge  q>eclflc  performance  to  a  person  who 
has  slept  on  his  rights.  The  action  was 
brought  on  April  20,  1902,  and  the  written 
contract  was  made  on  April  25,  1892:  so  of 
the  ten  years  allowed  to  them  to  take  the 
property  only  five  days  remained.  In  other 
words  they  stood  by  without  paying  rent  from 
1898  until  five  days  before  their  option  ex- 
pired, and  then  brought  this  suit.  The  admit- 
ted facts  are  suflldent  to  defeat  the  relief 
sought. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


HALL  et  al.  v.  AYER  ft  LORD  TIB  00. 
PEYTON  V.  W.  H.  WHITE  &  SONS.  W. 
H.  WHITE  &  SONS  v.  AYER  ft  LORD 
TIE  CO. 

(Court  of  Appeals  of  Kentucky.    June  28, 1907.) 

Appeals  from  Circuit  Court,  Ballard  County. 

"To  be  oflScially  reported." 

On  motion  to  correct  the  taxation  of  costs. 

See  103  S.  W.  1199. 

J.  M.  Nichols  &  Son,  for  appellants  Hall 
and  others.  J.  B.  Wickllffe,  for  appellant 
White  ft  Sons.  A.  C.  Grassham  and  Greene 
ft  Van  Winkle,  for  appellees. 

HOBSON,  J.  In  view  of  all  the  facts  of 
the  record,  we  conclude  that  White  ft  Sons 
should  pay  one-half  the  costs  of  these  appeals, 
and  the  Ayer  &  Lord  Tie  Company  one-half. 
The  Ayer  ft  Lord  Tie  Company  will  pay  cost 
of  Hall  &  Roach,  as  taxed  by  the  clerk,  |119.- 
25.  White  ft  Sons  will  pay  F.  L.  Peyton's 
cost,  as  taxed  by  the  clerk,  $20.30.  White  & 
Sons  will  recover  no  cost  of  Peyton  or  Hall 
ft  Roach,  but  will  recover  of  Ayer  ft  Lord 
Tie  Company  $10.15.  In  this  way  the  total 
cost,  $258.80,  win  fall  equally  on  White  & 
Sons  and  the  Ayer  ft  Lord  Tie  Company. 

Motion  sustained. 


End  of  Cases  in  Vol.  106. 
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ABANDONMENT. 

Of  appeal  or  writ  of  error,  see  "Appeal  and 

Error."  I  1& 
Of  case  by  attorney  withont  notice  to  client  as 

ground  for  new  trial,  see  "New  Trial,"  |  2. 

ABATEMENT. 

Of  nuisance,  see  "Intoxicating  Liquors,"  {  8. 

ABATEMENT  AND  REVIVAL. 

Election  of  remedy,  see  "Election  of  Remedies." 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," {  7. 

Pleas  in  abatement  In  criminal  prosecution,  see 
"Criminal  Law,"  i  8. 

Substitution  of  parties,  see  "Parties,"  i  1. 

I   1.    Defeats  wad  obJeetioBS  ma  to  par- 
ties Mid  prooeediass- 

A  corporation  when  sued  under  a  wrong  name 
held  required  to  plead  the  misnomer  and  dis- 
close its  true  name,  so  that  plaintiff  may  amend. 
— Uniyersity  of  LonisTille  t.  Hammock  (Ky.) 
219. 

ABDUCTION. 

See  "Seduction." 

ABETTORS. 

Criminal  responsibility,  see  "Criminal  Law," 
12. 

ABSOLUTE  FEE. 

Creation  by  will,  see  "Wills,"  i  4. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  U  11,  15. 

ABSTRACTS  OF  TITLL  ' 

Admissibility  in  evidence,  see  "Evidence,"  ^  8. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municii>al  Corporations,"  §  4. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," {  6. 


ACCEPTANCE. 


{  L 


Of  dedication,  see  "Dedication," 

Of  deeds,  see  "Deeds,"  |  1. 

Of  goods  sold   in   general,   see  "Sales,"  |  4. 

Of  offer,  see  "Sales,"  t  1. 


Annexation  of  personal  to  real  property,   see 
"Fixtures." 


ACCESSORIES. 

Criminal   responsibility,   see    "Criminal   Law," 
I  2. 

ACCIDENT. 

Canse  of  death,  see  "Death,"  $  2. 
Cause  of  personal  injuries,   see  "Negligence," 
i  1. 

ACCIDENT  INSURANCE. 

See  "Insurance." 

ACCOMPLICES. 

Criminal    responsibility,   see   "Criminal   Law," 

§2. 
Testimony,  see  "Criminal  Law,"  i  14. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement" ;  "Payment" ; 
"Release." 

No  controversy  having  arisen  at  the  time  of 
the  payment  of  an  additional  premium  on  em- 
ployer's liability  insurance  policies,  such  pay- 
ment held  not  b>  operate  as  an  accord  and  sat- 
isfaction.—New  Amsterdam  Casualty  Co.  v. 
Mesker  (Mo.  App.)  561. 

A  landlord  bringing  an  action  for  conversion 
against  a  defendant  and  codefendant  based  on 
their  receiving  from  his  tenant  distinct  portions 
of  a  crop  held  entitled  to  maintain  the  action 
against  the  codefendant,  notwithstanding  his 
settlement  with  defendant. — Sexton  Rice  &  Ir- 
rigation Co.  y.  Sexton  (Tex.  Civ.  App.)  728. 
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ACCOUNT. 

Accounting  between  partners,  see  "Partnership," 
I  6. 

Review  in  partnership  accounting  as  dependent 
on  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  9. 

ACCOUNT  BOOKS. 

Admissibility  in  evidence,  see  "Evidence,"  {  8. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions." 
{2. 

ACKNOWLEDGMENT. 

Admissibility  of  defectively  acknowledged  instru- 
ments, see  "Evidence,"  §  8. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  S  10;  "EJvidence,"  §  5. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  {  2. 

ACCESSION.  i  1-    Hatiure  and  neoeaalty. 

*A  conveyance,  though  defectively  acknowl- 
edged, held  to  pass  title  to  the  grantee  therein. 
—Vincent  v.  Means  (Mo.)  & 

*Poiat  aanotated.   8«a  ayiUiIni*. 
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{   2.    Taklnc   Moid  eertlfloate. 

*A  justice  of  the  peace  in  another  state  held 
to  have  no  power  to  take  ao  acknowledgment  to 
a  conveyance  of  land  in  this  state.— Belcher  v. 
Polly  (Ky.)  818. 

*The  seal  engraved  on  a  certificate  of  acknowl- 
edgment of  a  commissioner  of  deeds  in  1859 
AeM  sufficient— Stark  v.  Horria  (Tez.  Civ. 
App.)  887. 

t   3.    Op«r«tloB  amd  efleet. 

*A  certificate  of  the  wife's  acknowledgment  of 
a  deed  held  conclusive  of  the  facts  therein  stated. 
— Bills  T.  Lehman  (Tex.  Civ.  App.)  453. 

'Acknowledgment  of  an  assignment  of  a  judg- 
ment hold  not  to  constitute  proof  of  execution. 
— McOonni<^  y.  National  Bank  of  Commerce 
(Tex.  Civ.  App.)  747. 

i   4.    Pleodliis  ud  erldanee. 

*One  claiming  under  a  deed,  acknowledgment 
of  which  purports  to  have  been  taken  by  a  com- 
missioner of  deeds,  held  not  required  to  prove 
the  appointment  and  qualification  of  the  officer. 
—Stark  v.  Harris  (Tex.  Civ.  App.)  887. 

ACQUIESCENCE. 

In  boundary,  aee  "Boundariea,"  {  2. 

ACTION. 

Abatement,  see  "Abatement  and  BeTival." 

Accrual,  see  "Limitation  of  Actions,"  {  2. 

Bar  oy  former  adjudication,  see  "Judgment," 
i  7. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions/'  {  2. 

Counterclaim,  see  "Set-Off  and  Counterclaim." 

Election  of  remedy,  see  "Election  of  Beme- 
dies." 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Penal  and  qui  tarn  actiona,  see  "Penalties," 
I  2. 

Pendency  of  action,  see  "Ids  Pendens." 

Bestrainlng  action  at  law,  see  "Injunction," 
12. 

Aotiont  tetween  partie»  in  parUoyHar  relaltont. 

See  "Master  and  Servant,"  H  7-11:  "Partner^ 
ship,"  {  6. 

Co-tenants,  see  "Partition,"  (  2. 

Joint  debtors,  see  "Contribution." 

Mortgagor  and  mortgagee  of  chattels,  see  "Chat- 
tel Mortgages,"  {  2. 

Aetiont  by  or  again*t  partioular  e1atte»  of 
per$on». 

See  "Carriers,"  H  2-10;  "Corporations,"  {  8; 
"Counties,"  I  2:  "Depositaries";  "Husband 
and  Wife,"  f  3 ;  "Infants,"  S  2 ;  "Municipal 
Corporations,"  I  7;  "Partnership,"  {  3; 
"Schools  and  School  Districts,"  {  1;  "Street 
Bailroads,"  i  2. 

Banks,  see  "Banks  and  Banking,"  {  1. 

Gas  company,  see  "Oas." 

Stockholders,  see  "Corporations,"  {  2. 

'Taxpayers,  see  "Municipal  Corporations,"  |  8. 

Telegraph  and  telephone  companies,  aee  "Tele- 
graphs and  Telephones,"  g  2. 

Ictiont  relating  to  pariicular  *p«eie*  of  prop- 
erty or  ettate*. 
Cemetery  property,  see  "Cemeteries." 
Deposits  in  bank,   see  "Banks  and   Banking," 

Particular  cautet  or  ground*  of  action. 
See   "Bills  and  Notes,"  f  4;  "Contribution"; 
"Death,"  {  2:   "Fraud,"  t  2;   "Indemnity"; 
"Insurance,"  |   Q;  "Judgment,"  g   9:   "Libel 


and  Slander,"  g  8;  "Money  Paid";  "NegU- 

race,"  I  4;  "Nuisance,"  g  1;  "Penalties," 
2;  "Taxation,"  g  6:  "Trespass";  "Trover 
and  Conversion,''  §  1 ;  "Work  and  Labor." 

Bail  bond,  see  "Bail."  g  1. 

Bond  of  school  book  publisher,  see  "Schools 
and  Scbool  Districts,'*^  g  1. 

Breach  of  contract  by  landlord  to  furnish  wa- 
ter for  irrigation,  see  "Liandlord  and  Tenant." 
g  1. 

Breach  of  contract  of  sale,  see  "Sales,"  g  7. 

Breach  of  contract  to  cut  and  remove  timber, 
see  "Ix>g8  and  Logging." 

Breach  of  covenant,  see  "Ck>venant8,"  g  3. 

Broker's  commissions,  see  "Brokers,"  gi  2.  3^ 

Death  caused  by  operation  of  railroads,  see 
"Railroads,"  g  6. 

Death  of  servant,  see  "Master  and  Servant," 
gg  8-11. 

Discharge  from  employment,  see  "Master  and 
Servant,"  g  1. 

Failure  of  carrier  to  deliver  goods,  see  "Car- 
riera,"  g  2. 

Injuries  from  fire  caused  by  operation  of  rail- 
road, see  "Railroads,"  g  9. 

Injuries  to  animals  caused  by  operation  of  rail- 
road,  see  "Railroads,"  g   8. 

Malpractice,  see  "Physicians  and  Surgeons." 

Personal  injuries,  see  "Carriers,"  g  8;  "Master 
and  Servant,"  gg  7-11:  "Municipal  Corpora- 
tions," g  7;  ^'Railroads,''  gg  6-7;  ^Street  Bail- 
roads,"   g   2. 

Price  of  goods,  see  "Sales,"  g  6. 

Price  of  land,  see  "Vendor  and  Purchaser,"  g  5. 

Recovery  of  deposit  in  banks,  see  "Banks  and 
Banking,"  g  1. 

Recovery  of  land  sold  by  vendor,  see  "Ten- 
dor  and  Purchaser,"  g  6. 

Recovery  of  payment,  see  "Payment,"  g  1. 

Recovery  of  price  paid  (or  land,  see  "Vendor 
and  Purchaser,"  g  6. 


Rent,  aee  "Landlord  and  Tenant,"  g  6. 
Services,  see  "Work  and  Labor." 

Partioular    form*   of   a4)tion. 
See  "Ejectment" ;  "Replevin" ;  "Trespass  to  Trj 
Tititr ;  "Trover  and  Conversion." 

Particular   form*    of  tpecial  rHief. 

See  "Divorce":  "Injunction";  "Interpleader"; 
"Partition,"  g  2;  "Quieting  Titie";  "Specific 
Performance." 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  g  1. 

Alimony,  see  "Divorce."  g  8. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Enforcement  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  g  6. 

Enforcement  or  foreclosure  of  mechanic's  lien, 
see  "Mechanics'  Liens,"  g  2. 

Establishment  of  boundaries,  see  "Boundaries," 
g  2. 

Establishment  of  will,  see  "WiUs,"  g  3. 

Foreclosure  of  mort^pige,  see  "Mortgages,"  |  8. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Removal  of  doud  on  titie,  see  "Ckiieting  TItie," 

Restraining  interference  with  office,  see  "Offi- 
cers," g  2. 

Setting  aside  deed,  see  "Deeds,"  g  1. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  g  2. 

Setting  aside  will,  see  "Wills,"  g  3. 

Partioular  proceedtngi  in  action*. 
See  •  "Appearance" ;    "Continuance" ;    "Costs" : 
"Damages":    "DqMSitions" ;    "Dismissal    and 
Nonsuit";   ''Evidence^';  "Execution":  "Jodg- 
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ment";    "Junr";    "Limitation    of    Actions"; 

"ParHes";  "Pleading";  "Procesa":  "Removal 

of  Causes'' ;  "Trial" ;  ''Venue." 
Default,  see  "Judgment,"  §  8. 
Verdict,  see  "Trkl,"  {  ». 

Particular  remedies  in  or  incident  to  actioM. 
See  "Attachment";  "Injunction";  "Receivers"; 

"Seqnestration"  ;  "Set-Off  and  Counterclaim": 

"Supersedeas" ;  "Tender." 
Notice  of  pendency    of   action,   see   "Lis   Pmi- 

dens." 
Stay  of  proceedings,  see  "Appeal  and  Error," 

S  8. 

ProeteUng*  in  eaereite  of  epeeial  or  United 
juriidictiont. 
Crimioal  prosecutions,  see  "Criminal  Law." 
Suits  In  justices'  courts,  see  "Justices  of  the 

Peace,"  t  2. 

Reviev)  of  proceedinge. 

See  "Appeal  and  Error" ;  "Exceptions.  BUI  of" ; 

"Justices  of  the  Peace,"  {  3 ;  "New  Trial." 

i  !•    Gronnda  and  oondltions  preeedsnt. 

*There  being  no  law  in  the  place  where  the 
alleged^  act  was  committed  giving  plaintiff  right 
of  action,  no  action  for  such  wrong  can  be 
maintained  here,  for  to  hold  otherwise  would  be 
to  say  that  one  state  could  prescribe  rules,  no 
matter  how  arbitrary,  to  govern  persons  and 
things  in  another  state.— Chandler  t.  St.  Louis 
&  S.  F.  R.  Co.  (Mo.  App.)  663. 

I  2.     HatvTc  and  form. 

Where  complainanr  failed  to  establish  a  cause 
of  action  for  equitable  relief  in  a  suit  to  re- 
strain defendant's  interference  with  the  posses- 
sion and  management  of  an  office,  complainant 
could  have  had  the  pleadings  recast  and  the  ac- 
tion transferred  to  the  law  court. — Lucas  v. 
Futrall  (Ark.)  667. 

*One  may  waive  a  trespass  committed  on  land 
b;y  another  by  forcibly  entering  on  it  and  cut- 
ting and  removing  timber  therefrom,  and  sue  in 
assumpsit  for  the  value  of  the  timber. — Roberta 
V.  Moss  (Ky.)  287. 

*An  action  held  one  for  negligence  and  not  on 
contract.— Armelio  y.  Whitman  (Mo.  App.)  1113. 

§  3.     Commencement,    pvoseenilon,     and 


Commencement, 
termination. 

Where  a  suit  is  brought  on  an  order  for  the 
payment  of  money,  accepted  on  condition,  before 
the  conditions  are  fulfilled,  the  filing  of  an 
amended  petition  after  the  conditions  are  per- 
formed cures  any  defect  as  to  the  prematurity 
of  the  action. — ^Foley  v.  Houston  Co-op.  &  Mfg. 
Co.  (Tex.  Civ.  App.)  160. 

ADEQUATE  REMEDY  AT  LAW. 

Elffect  on  Jurisdiction  of  equity,  see  "Injuno- 
tion,"  (  1. 

Existence  of  ordinary  remedy  as  ground  for  de- 
nying prohibition,  see  "Prohibition,"  i  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 


ADJUDICATION. 

Operation    and   effect   of   former   adjudication, 
see  "Judgment,"  {§  7,  8. 


ADMEASUREMENT. 

Of  dower,  see  "Dower,"  f  1. 

*r«lBt 


ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

ADMISSIONS. 

As  evidence  In  civil  actions,  see  "Evidence,"  §  5. 
As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  10. 
Judgment  on,  see  "Judgment,"  |  2. 

ADOPTION. 

Contradiction  of  witness  as  to  adoption  of  child, 
see  "Witnesses,"  {  3. 

♦Under  Act  1850  (Acta  184»-60,  p.  36.  c.  8») 
88  1,  2,  regulating  adoption,  an  instrument  of 
adoption  duly  executed  and  filed  with  the  proper 
county  clerk,  with  Intention  that  he  immediately 
record  it,  held  to  complete  the  requisites  for 
adoption,  though  the  clerk  failed  to  record  It— 
J.  M.  Gufley  Petroleum  Co.  v.  Hooks  (Tex.  Civ. 
App.)  690. 

•Under  Act  1850  (Acta  1849-60,  p.  36.  c.  38) 
i%  1,  2,  regulating  adoption,  the  filing  of  an 
instrument  of  adoption  with  the  clerk  of  a 
county  court,  with  directions  not  to  record  it, 
would  be  fatal  to  the  adoption. — J.  M.  Guffey 
Petroleum  Co.  v.  Hooks  (Tex.  Civ.  App.)  690. 


ADULTERY. 


See  "Lewdness." 


Sb.   1906,   p. 

"     eld 


•Rev.  St.  1899,  §  2175  [Ann. 
1395],  punishing  adultery,  construed,  and  held 
to  create  several  offenses,  one  of  which  is  the 
living  in  a  state  of  adultery  by  two  persons,  one 
or  both  of  whom  are  married  to  others. — State  v. 
Hillman  (Mo.  App.)  603. 

On  a  trial  for  living  in  adultery  by  two  per- 
sons, one  or  both  of  whom  are  married  to  oth- 
ers, an  instruction  held  erroneous  for  authoriz- 
ing a  conviction,  though  the  parties  were  mar- 
ried to  each  other. — State  v.  Hillman  (Mo.  App.) 
603. 


ADVANCEMENTS. 

See  "Descent  and  Distribntion,"  {  2. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Of  water  power  privilege,  see  "Waters  and  Wa- 
ter Courses."  8  1. 

Sales  of  lands  held  adversely,  see  "Champerty 
and  Maintenance." 

$    1.    Nature  and  requisites. 

•Evidence  held  insufficient  to  show  adverse 
possession  of  land  by  a  purchaser  at  a  void 
tax  sale.— Files  v.  Jackson  (Ark.)  950. 

Adverse  possession  for  more  than  seven  years 
prior  to  suit  brought  under  a  deed  void  on  ita 
face  is  sufficient  to  vest  title. — Beardsley  v. 
HiU  (Ark.)  1169. 

Actual  possession  of  land  onder  a  tax  deed  for 
five  years  invested  the  occupant  with  title  by 
limitation.— Walker  t.  Helms  (Ark.)  1170. 

•Where  a  father  made  a  deed  of  certain  land 
to  his  son,  reserving  possession  of  the  land  for 

lOiated.   See  •yllabna* 
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life,  and  not  recording  tbe  deed,  bat  afterwards 
placed  the  son  in  full  possessioa  and  control,  and 
he  made  many  Taluable  improvements,  the  son's 
possession  was  adverse  to  the  father,  and  was 
not  that  of  a  tenant.— Gyrus  v.  Holbrook  (Ey.) 
300. 

In  trespass  to  try  title  defendant  held  not  en- 
titled to  judgment  under  the  statute  of  limita- 
tions.—Mars  V.  Morris  (Tex.  Oiv.  App.)  430. 

Title  by  limitation  to  land  over  which  a  street 
has  been  established  could  not  be  acqnired 
against  a  city  after  July  4.  1887.— City  of  San 
Antonio  v.  Rowley  (Tex.  Civ.  App.)  753. 

*One  held  to  have  paid  taxes  on  a  certain  sur- 
vey as  regards  tbe  question  of  title  by  adverse 
possession.— Tarbiough  r.  Moody  (Tex.  Civ. 
App.)  891. 

I  2.    Pleadlns,   erldenoe,  trial,    aaA   t*- 
▼ieir. 

Plaintiff,  in  order  to  establish  a  prima  facie 
case  of  adverse  possession,  is  not  required  to 
show  that  tbe  prior  owners  were  under  no  di»- 
ability.— Romine  t.  Littlejohn  (Tex.  Civ.  App.) 
439. 

Wihether  plaintiff  had  acquired  title  to  land 
by  limitation  held  under  the  evidence  for  tbe 
jury.— City  of  San  Antonio  t.  Rowley  (Tex. 
ClT.  App.)  753. 

AFFIDAVITS. 

See  "Depositions." 

Particular  proceeding*  or  purpotei. 
Appeal    from  Judgment   in  justice's   court,   see 

^'Justices  of  the  Peace,"  §  8. 
Verification  of  pleading,  see  "Pleading,"  |  7. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel,"  |  1. 
Rights  of  vendee,  see  "Vendor  and  Purchaser," 
i  2. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

As  to  boundaries,  see  ''Boundaries,"  |  2. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  {  11. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  "Criminal  Law," 
t  2. 

ALIBI. 

Sufficiency  of  instructions  on  defense  of  in  crim- 
inal prosecution,  see  "Criminal  Law,"  {  23. 

ALIMONY. 

See  "Divorce,"  S  8. 

ALLOWANCE 

To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  "Etxecutors  and  Administrators." 
13. 


ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Bona  fide  purchasers  of  altered  notes,  see  ''Bills 

and  Notes,"  S  2. 

*Chazu;e  of  plaoe  of  payment  in  a  note  by  tbe 
payee  after  delivery  and  without  consent  makers 
held  to  avoid  it  bietween  the  parties.— Mitchell 
V.  Reed's  Bx'r  (Ey.)  833. 

*E!vidence  held  to  show  alteration  of  •  note  by 
the  payee  after  delivery  and  without  consent 
of  makers.- Mitchell  v.  Reed's  Ex'r  (Ky.)  833. 

AMENDMENT. 

Of  pleading  affecting  limitations,  see  "Limita- 
tion of  Actions,"  S  2. 

Of  pleading  to  bring  in  new  parties,  see  "Par- 
ties," J  1. 

Of  parHoular  aett,  inttrumentt,  or  itrooeedingt. 

See  "Judgment,"  }  4;  "Process,"  i  2;  "Stat- 
utes," {  4. 

Bond  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,^'  \  6. 

Pleading,  see  "Pleading,"  t  6. 

Record  on  appeal  or  writ  of  error,  see  "Ap- 
peid  and  Error,"  |  14. 

Verdict  in  criminal  prosecution,  see  "Criminal 
Law,"  t  26. 

ANCIENT  DOCUMENTS. 

Admissibility  in  evidence,  see  "Evidence,"  |  8. 

ANIMALS. 

Appellate  Jurisdiction  of  Supreme  Court  in  pro- 
ceeding to  enforce  agister's  lien,  see  "Courts." 
%Z. 

Burial  in  cemetery,  see  "Cemeteries." 

Carriage  of  live  stock,  see  "Carriers,"  |  5. 

Death  of  animal  caused  by  electricity,  see  "Elec- 
tricity." 

Evidence  of  damages  in  action  for  causing  death 
of,  see  "Damages,"  {  5. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," S  8. 

Larceny  of,  see  "Larceny,"  S  2. 

Malicious  Mooting  of,  see  "Malicious  Mischief." 

Where  the  only  local  option  stock  law  vote  in 
a  subdivision  of  a  county  in  question  was  taken 
in  1893,  and  Penal  Law  In  August  1897,  accused 
was  not  guilty  of  an  offense  in  permitting  his 
hogs  to  run  at  large  in  such  subdivision  of  the 
county. — ^Johnson  t.  State  (Tex.  Cr.  App.)  37^ 

ANNULMENT. 

Of  will,  see  "Wills,"  {  3. 

ANSWER. 

In  pleading,  see  "Pleading,"  %  3. 

APOTHECARIES. 

See  'Druggists." 

APPEAL  AND  ERROR. 

See  "Exceptions,  Bill  of ;  "New  Trial." 
Appellate  jurisdiction  of  particular  courts,  see 

^'Courts,''  f  3. 
Costs,  see  "Costs,"  I  & 
Review  at  proceedings  of  justices  of  tbe  peace, 

see  "Justices  of  the  Peace,"  {  3. 


*P«>liit  •maotatad.   See  sxllalMW. 
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RevietB  tn  particular  cMl  action*. 
For  forfeiture  of  bail  bond,  see  "Bail,"  S  1. 
To  restrain  liquor  nuisance,  see  "Intoxicating 
Liquors,"  {  8. 

Review  in  tpecial  proceeding*. 
See  ''Contempt."  {  2. 
For  allowance  to  surriTinE  widow,  see  "EJxecu- 

tors  and  Administrators,    {  3. 
Probate  proceedings,  see  "Wills,"  S  &• 

Revtmo  of  criminal  protecution*. 
See   "Criminal  Law,"   U  30-13;    "Homicide," 

i  9. 

Review  of  proceeding*  of  nonfudicial  offiuer*  or 

bodiet. 
Assessors  of  taxes,  see  "Taxation,"  |  8. 

S   1.    Hatnrn  and  form  of  remadx. 

*There  may  be  more  than  one  appeal  in  the 
same  case  where  orders  made  at  different  times 
finally  dispose  of  the  subject-matter  of  each 
particular  order.— Waters-Pierce  Oil  Co.  t.  State 
(Tex.)  326. 

*An  order  appointing  a  receiver  of  a  corpora- 
tion, entered  at  the  same  term  but  subsequent  to 
the  rendition  of  a  judgment  against  it,  held  re- 
viewable either  on  the  appeal  from  the  judgment 
or  on  a  separate  appeal. — Waters-Pierce  Oil  Co. 
V.  State  (Tex.)  32(i. 

Where  judgment  against  several  has  been  af- 
firmed as  to  one,  and  she  subsequently  ioina 
the  others  in  a  writ  of  error,  the  writ  will  be 
dismissed  as  to  her. — Wandelohr  v.  Grayson 
County  Nat.  Bank  (Tex.  Civ.  App.)  413. 

{  2.    Hatnre    and    gronnda   of   appellate 
Jnrladlotloii. 

The  question  of  jurisdiction  may  be  raised 
either  in  the  lower  or  appellate  court  by  the 
parties  or  on  the  court's  own  motion. — Cable 
V.  Duke  (Mo.)  MB. 

•Appellate  jurisdiction  defined.— Waters-Pierce 
Oil  Co.  V.  State  (Tex.)  326. 

i  3.    Daolalou  reTleirable. 

Under  Ky.  St  1903,  S  950,  the  Court  of  Ap- 
peals held  to  have  jurisdiction  of  an  appeal  from 
a  judgment  of  the  circuit  court,  on  appeal  from 
the  county  court,  refusing  to  list  lands  for  taxa- 
tion on  petition  under  Acts  1906,  pp.  115,  116, 
c.  22,  art.  3,  H  1,  2.— Eastern  Kentucky  Coal 
Lands  Corp.  v.  Commonwealth  (Ky.)  260. 

Under  Rev.  St.  1899,  8  806  [Ann.  St.  1906.  p. 
769],  an  order  granting  a  first  new  trial  in 
ejectment  may  be  reviewed  on  appeal,  and  will 
be  reversed  if  in  no  view  of  the  evidence  a  ver- 
dict for  the  party  in  whose  favor  a  new  trial 
is  granted  can  be  sustaincd.^)rdelheide  v. 
Berger  Land  Co.  (Mo.)  620. 

*An  order  appointing  a  receiver  of  a  corpora- 
tion, entered  subsequent  to  the  rendition  of  a 
judgment  against  it,  held  final  and  reviewable 
In  the  Supreme  Court,  under  Rev.  St.  1895,  art. 
1383.— Waters-Pierce  Oil  Co.  t.  State  (Tex.) 
326. 

An  application  for  a  writ  of  error  may  be 
granted  to  review  a  decision  of  the  Court  of 
Civil  Appeals,  though  it  reversed  the  judgment 
and  remanded  the  cause,  where  the  decision 
practically  settled  the  controversy. — Owens  v. 
Cage  &  Crow  (Tex.)  880. 

On  appeal  from  a  judgment  dividing  the 
costs,  the  complaining  party  should  show  what 
items  were  taxed  against  him. — Rudolph  v.  Sny- 
der (Tex.  Civ.  App.)  763. 

I  4.    Blgbt  of  rorlew. 

*0n  appeal  in  an  action  to  declare  a  lien  on 
logs,  defendant  held  not  entitled  to  complain  that 
the  court  erred  in  declaring  such  lien  when  he 


claimed   no  interest   in   the  logs.- Stnckey   v. 
Llndley  (Ark.)  482. 

I  6.     Presentation    and    reaarration    la 
loirer  oonrt  of  grronnda  of  rvyievr. 

•In  an  action  for  breach  of  contract  for  the 
sale  of  chattels,  the  seller  held  not  entitled  to 
raise  for  the  first  time  on  appeal  a  question  not 
presented  to  the  trial  court  by  a  request  for  in- 
structions though  the  evidence  warranted  the 
?;iving  of  such  instructions. — Felsberg  v.  Moore 
Ark.)  197. 

Objection  that  a  corporation  was  sued  by  a 
wrong  name,  not  taken  in  the  court  below,  held 
not  available  to  it  on  appeal  from  a  judgment 
against  it  in  the  name  by  which  it  was  sued. — 
University  of  Louisville  v.  Hammock  (Ky.)  2J9. 

A  defendant  held  not  entitled  on  appeal  to  de- 
feat a  recovery  on  the  ground  that  the  theory 
on  which  the  action  was  litigated  was  not  ad- 
vanced until  set  forth  in  plaintiff's  reply. — Dodd 
v.  Pittsburg,  C,  C.  &  St.  L.  R.  Co.  (Ky.)  787. 

The  objection  that  no  proof  was  given  as 
to  the  plaintiff's  incorporation  cannot  be  raised 
for  the  first  time  on  appeal. — Combs  v.  Vir- 
ginia Iron,  Coal  &  Coke  Co.  (Ky.)  815. 

•Where  there  was  no  motion  in  the  trial  court 
that  a  demurrer  to  certain  paragraphs  of  the 
answer  should  be  carried  back  and  sustained 
to  the  petition,  defendant  could  not  allege  er- 
ror on  appeal  that  such  proceedings  were  not 
adopted. — United  States  Fidelity  &  Ouaranty 
Co.  V.  Paxton  (Ky.)  841. 

•A  ground  of  motion  for  new  trial  in  an  ac- 
tion for  the  death  of  plaintiff's  son,  under  Rev. 
St.  1809,  §  2864  [_Ann.  St  1906,  p.  1637],  held 
insufficient  to  notify  the  trial  court,  in  compli- 
ance with  section  640  Dpage  660],  of  a  ground 
of  objection,  and  insufficient  to  justify  a  re- 
view of  the  ground  urged  on  appeal. — Lynch  v. 
Chicago  &  A.  Ry.  Co.  (Mo.)  68. 

•In  the  absence  of  an  objection  in  the  trial 
court,  defendant  held  not  entitled  to  object  on 
appeal  that  evidence  which  was  otherwise  barm- 
less  might  have  been  prejudicial  as  tending  to 
influence  the  jury  against  defendant  and  induce 
them  to  increase  the  damages.— Hach  v.  St. 
Louis,  I.  M.  '&  S.  Ry.  Co.  (Mo.)  525. 

•One  cannot  try  his  case  on  one  theory  in  the 
trial  court  and  on  another  theory  on  appeal 
after  his  defeat  in  the  trial  court. — Henry  Coun- 
ty V.  Citizens'  Bank  of  Windsor  (Mo.)  022  :  Same 
V.  Farmers'  Bank  of  Windsor  (Mo.)  630. 

•Statement  of  grounds  on  motion  for  a  new 
trial  held  sufficient  to  save  the  exceptions  taken. 
—Collier  v.  Catherine  Lead  Co.  (Mo.)  971. 

•In  order  to  entitle  appellant  to  a  review  of 
an  objection  to  a  hypothetical  question,  she  is 
required  to  point  out  the  snecific  objectionable 
features  thereof .—Holton  V.  Cochran  (Mo.)  lOa'i. 

•A  new  trial  cannot  be  granted  because  of  the 
admission  of  parol  evidence,  where  admitted 
without  objection,  and  the  case  was  tried  on 
the  theory  that  it  was  competent— Forest  v. 
Rogers  (Mo.  App.)  1105. 

•An  objection  that  the  statement  filed  before 
the  justice  was  not  signed  is  not  available  on 
review,  where  not  raised  in  the  circuit  court  on 
appeal.— Nichols  v.  Hicklin  (Mo.  App.)  1109. 

An  objection  in  the  Supreme  Court  to  the  suf- 
ficiency of  an  appeal  bond  on  appeal  to  the  0>urt 
of  Civil  Appeals,  held  made  too  late. — Waters- 
Pierce  Oil  Co.  V.  State  (Tex.)  326. 

•Objection  to  the  admissibility  of  evidence,  if 
not  made  in  the  trial  court,  will  not  be  enter- 
tained on  appeal  from  a  judgment  based  upon 
it.— Mings  v.  Griggsby  Const  Co.  (Tex.  Civ. 
App.)  192. 


•Point  annotated.    See  srUabiis. 
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♦Rev.  St.  1895.  art.  1316,  as  amended  by  Lawa  i     'An  order  appointing  a  receiver  of  a  corpora- 


1903,  p.  63,  c.  39,  made  it  mandator  on  the 
court  to  charge  the  jury,  but  did  not  change  the 
rule  precluding  complaint  of  failure  to  submit 
an  issue  in  the  absence  of  a  special  request  there- 


tion  held  nonenforceable  pending  an  appeal. — 
Watera-Pieroe  Oil  Co.  v.  State  (Tex.)  326. 

•Under  Rev.  St  189S,  art.  1404,  an  order  ap- 


an  issue  in  ine  aosenre  oi  a  ^eciai  requesiiner^  pointing  a  receiver  held  unenforceable,  pending 

^»r%„^™^^^-  ^-  ^^-   ^-  "•  ^^^^^'  knapp^l,  on  appellant  giving  the  requit^boni 

(Tex.  Civ.  App.)  400.  — Watera-Piorce  Oil  Co.  v.  SUte  (Tex.)  326. 

Where  a  jndgment  was  rendered  against  a  non- 
resident insurance  company  by  default,  it  could  I  0.    Heooxd  and  proeeediasa  not  In  ree- 
not  uree  for  the  first  time  on  a  writ  of  error  as                  -~»_»».** *_  i.-  -v i 


o>rd— Matters  to  be  shown  by  >••- 
ord. 

*A  party  in  a  snlt  for  a  partnership  account- 
ing who  appeals  from  the  findings  of  the  chan- 
cellor must  show,  separated  from  the  items  con- 

•It  is  not  necessary  that  an  alleeed  error  in   ZttJZ\^V^ur^*^^t  ^1^°^^'^  **"*  '^"* 
overruling  a  demurrer  to  the  petitfon  be  made  «>nte8ted.-East  v.  Key  (Ark.)  201. 

a  ground  for  a  new  trial  in  order  to  predicate  i     Where  the  bill  of  exceptions  contains  no  ob- 
an   assignment   of   error   thereon. — Stockton   v.    jection  to  the  admission  of  a  deed  in  evidence. 


ground  for  reversal  that  its  default  resulted 
from  accident  and  that  it  had  a  good  defense  to 
the  action. — New  York  Life  Ins.  C!o.  v.  Her- 
bert (Tex.  Civ.  App.)  421. 


Brown  (Tex.  Civ.  App.)  423. 

•An  objection  to  a  question  not  made  below 
cannot  be  considered. — United  States  Gypsum 
Co.  v.  Shields  (Tex.  Civ.  App.)  724. 


an  assignment  of  error  therein  must  be  over- 
ruled.—Gardner  V.  Robertson  (Mo.)  645. 

An  assignment  of  error  that  the  court  erred 
in  not  passing  on  objections  to  testimony  when 


A  defendant  held  not  entitled  to  complain  of    they  were  made,  not  being  predicated  on  any- 


an  order  dismi8.<iing  the  action  as  against  a  co- 
defendant— Sexton  Rice  &  Irrigation  Co.  t. 
Sexton  (Tex.  Civ.  App.)  728. 

•Where  plaintiff,  in  an  action  for  slander,  did 
not  object  to  an  instruction  because  it  did  not 
submit  the  case  on  the  only  theory  on  which  she 
was  entitled  to  recover,  she  could  not  object 
on  aiipeal  that  the  theory  of  the  instruction  given 
was  incorrect. — ^Laughlin  v.  Scbnitzer  (Tex.  Civ. 
App.)  908. 

•No  motion  for  a  new  trial  for  the  insuffi' 


thiM  in  the  bill  of  exceptions,  is  bad. — Gardner 
V.   Robertson   C^o.)   (>45. 

•The  filing  of  a  bill  of  exceptions  cannot  be 
proved  by  the  recitals  of  that  instrument  but 
must  be  made  to  appear  by  record  ent^. — In  re 
Boeckenkamp's  Estate  (Mo.  App.)  103;  Miller 
v.  Fincke,  Id. 

•An  appeal  from  an  order  overruling  a  mo- 
tion to  set  aside  a  nonsuit  and  grant  a  new 
trial  dismissed  l>ecause  of  a  defective  record. — 
Downs  V.   Hammond  Packing  Co.   (Mo.  App.) 


ciency  of  evidence  is  necessary  to  enable  the   1117. 

?*^?  on  appeal  from  a  judgment  in  a  case,  .jn  an  action  against  a  carrier  for  injury 
tried  without^  a  jury  to  review  the  case  upon  ,  caused  to  one  falling  from  a  train,  plaintiSTk 
the  facts.-\Ve8t   Bros.  v.  Thompson   &  Greer  I  bill  of  exceptions  under  complaint  against  the 


(Tex.  Civ.  App.)   1134. 


for 


§   e.     Reqnlaltea     and     prooeedlnga 
transfer  of  oanse. 

•Failure  to  give  an  appeal  bond  in  a  snffi- 
cient  amount  does  not  make  the  appeal  void, 
because  the  bond,  on  objection  in  the  Court  of 
Civil  Appeals,  may  be  amended. — Waters-Elerce 
Oil  Co.  V.  State  (Tex.)  326. 

♦The  court  granting  an  appeal  under  Rev.  St. 
1805,  art.  1383,  from  an  order  appointing  a 
receiver  of  a  corporation,  held  anthorised  to  fix 
the  amount  of  the  appeal  bond. — Waters-Pierce 
Oil  Co.  V.  State  (Tex.)  326. 

•An  appeal  will  be  dismissed  on  failure  of 
appellant,  a  resident  of  the  county  in  which  the 
judgment  was  rendered,  to  file  an  appeal  bond 
within  20  days  after  the  adjournment  of  the 
term.— Farris  v.  Gilder  (Tex.  Civ.  App.)  896. 

f  7.     Effect  of  transfer  of  eanse  or  pro- 
ceedings therefor. 

•Injunctions  and  writs  of  supersedeas  are 
issued  by  the  Supreme  Court  to  preserve  the 
status  quo  pending  an  appeal  where  the  justice 
of  the  case  requires   it,  but  not  for  the  pur- 

Eose  of  creating  a  temporary  right. — Nashville 
.umber  Co.  v.  Corbell  (Ark.)  677. 

Where  plaintiff's  recovery  was  excessive,  the 
filing  of  a  remittitur  of  such  excess  in  the  trial 
court  after  the  Court  of  Civil  Appeals  had  ob- 
tained jurisdiction  on  writ  of  error  was  un- 
available.— New  York  Life  Ins.  Co.  v.  Herbert 
(Tex.  Civ.  App.)  421. 

Statement  as  to  striking  out  of  statement  of 
facts  by  lower  court  after  perfecting  of  ai>- 
peal.— Stark  v.  Harris  (Tex.  Civ.  App.)  887. 

i  8.     Snpersedeas  or  stay  of  proceedings. 

♦The  execution  of  a  supersedeas  bond  held 
not  to  stay  so  much  of  a  decree  as  grants  or  dis- 
solves an  injunction. — Union  Sawmill  Co.  v. 
Felsenthal  Land  &  Townsite  Co.  (Ark.)  676. 


exclusion  of  testimony  held  insufficient  to  show 
error.— Walling  v.  Trinity  &  Brazos  Valley  Ry. 
Co.  (Tex.  Civ.  App.)  417. 

•An  assignment  that  the  court  erred  in  not 
sustaining  defendant's  demurrer  to  plaintiff's 
petition  could  not  be  reviewed  where  it  did  not 
appear  that  the  demurrer  was  presented  to  or 
acted  on  by  the  trial  court — Stockton  v.  Brown 
(Tex.  Civ.  App.)  423. 

{  10.  —  Scope  and  contents  of  record. 

Jurisdiction  to  allow  an  amendment  held  not 
devested  by  an  application  for  change  of  venue, 
and  hence  no  bill  of  exceptions  having  been  filed 
in  the  court  from  which  the  change  was  taken, 
error,  if  any,  in  the  allowance  of  the  amend- 
ment, is  not  available. — Lynch  v.  Chicago  ft  A. 

Ry.  Co.  (Mo.)  ea 

Under  Rev.  St  1899,  8  4074  [Ann.  St  1906. 
p.  2217],  a  notice  of  api)eal  from  a  justice's  court 
must  affirmatively  appear  on  the  face  of  the 
record,  and  an  affidavit  filed  by  appellant  in  the 
Court  of  Appeals  having  attached  thereto,  as 
an  exhibit  a  notice,  service  of  which  appears 
to  be  acknowledged  by  appellee,  cannot  be  con- 
sidered.—Drake  V.  Gorrell  (Mo.  App.)  1080. 

ill.   —  Abstracts  of  record. 

Where  appellant  reccmstructed  a  missing  ab- 
stract of  title  put  in  evidence  at  the  trial  from 
notes  and  other  memoranda  of  the  trial,  it  was 
proper  for  respondent  to  embody  the  true  ab- 
stract of  title,  when  subsequently  found,  in  his 
counter  abstract— Gardner  v.  Robertson  (Mo.) 
645. 

•On  equity  appeals  the  abstract  of  the  record 
should  contain  all  the  evidence.— Collier  v.  Cath- 
erine Lead  Co.  (Mo.)  971. 

Though  an  abstract  of  record  failed  to  show 
a  record  entry,  required  by  Rev.  St  1899,  {§ 
819,  1685  [Ann.  St.  1906,  pp.  791.  1222],  to 
show  a  substitute  judge's  authority  to  sit  ^>*l^ 


•Folnt  annotated.   See  syllalms. 


Digitized  by 


Google 


INDBX. 


1207 


the  defect  was  cnred.— Collier  ▼.  Catherine  Lead 
Oo.  (Mo.)  971. 

*An  appellant  should  not  be  permitted  as  a 
matter  of  right  to  correct  jurisdictional  defects 
in  an  original  aijstract  by  supplemental  abstract 
filed  out  of  time.— In  re  Boeckenlnmp's  Estate 
(Mo.  App.)   103;  Miller  v.   Fincke,  Id. 

'Respondents  held  entitled  to  a  dismissal  of 
an   appeal    for   appellant's   failure   to   serve   a 

Srinted  abstract,  statement,  and  brief  within  20 
tys  prior  to  the  date  the  case  was  set  for 
bearing,  as  required  by  Court  of  Appeals  rule 
15  (67  S.  W.  'd).— Wray  y.  Woodard  (Mo.  App.) 
670. 

*Where  there  is  no  printed  abstract  in  the 
record  on  appeal  in  short  form,  as  required  by 
Rev.  St.  1898,  {  813  [Ann.  St.  1806,  p.  783], 
and  appellant  only  files  a  "statement,  pointe, 
and  authorities,"  containing  a  short  recital  of 
some  facts  only,  the  appeal  will  lie  dismissed. — 
Dean  &  Ratdilfe  t.  Brockman  (Mo.  App.)  082. 

$12.  —  Anthantieailoii    and    eerUfloa- 
tlon. 

So  much  of  a  clerk's  certificate  to  a  tran- 
script as  certifies  to  oral  testimony  held  sur- 
plusage which  may  be  disregardedL — Oagle  v. 
Gray  (Ark.)  839. 

$  13.  —   Tranaialasloii,   filing,   priatlnK, 
and  serrloe  of  ooples. 

'Appeal  dismissed  for  failure  to  file  record 
within  the  time  required  by  Civ.  Code  Prac.  { 
738.— Hatfield  v.  Holloway  (Ky.)  11^ 

Transcript  on  appeal  from  an  order  appoint- 
ing a  receiver  held  filed  in  due  time. — Ilipy  v. 
Redwater  Lumber  Co.  (Tex.  Civ.  App.)  474. 

{ 14.   —  Defects,      objeotloiia,      amend- 
ment, and  oorreotlon. 

'Statement  as  to  correcting  and  striking  out 
of  bills  of  exceptions  by  the  lower  court  after 
irfecting   of   appeal.— Stark   v.   Harris    (Tex. 
V.  App.)  887. 

i  16.  ——  Qnestlons    presented    for    re- 
▼leir. 

•Where  the  entire  evidence  is  not  preserved 
by  bill  of  exceptions,  the  court  on  appeal  will 
not  pass  upon  a  question  controlled  entirely  or 
practically  by  the  evidence. — Dee  r.  Nachbar 
(Mo.)  35. 

^      'Refusal  of  trial  court  to  give  requested  in- 
*  struction  held  not  error  on  appeal  where  evi- 
dence to  support  it  was  not  in  abstract. — Dee 
V.  Nachbar  (Mo.)  35. 

Where  an  appellant  fails  to  show  cause  for 
omission  to  show  in  the  abstract  the  facts  of 
filing  and  overruling  of  a  motion  for  new  trial 
and  the  filing  of  bill  of  exceptions,  and  also 
fails  to  obtain  leave  to  amend,  the  appellate 
court  mnst  consider  the  cause  as  though  no 
motion  or  bill  of  exceptions  had  been  filed. — In 
re  Boeckenkamp's  Estate  (Mo.  App.)  103;  Mil- 
ler V.  Fincke,  Id. 

'Where  record  fails  to  set  out  excluded  testi- 
mony, appellate  court  cannot  determine  its  rele- 
vancy or  prejudice  from  ruling. — Western  Com- 
mercial Travelers'  Ass'n  v.  Tennent  (Mo,  App.) 
1073. 

*Tbe  exclusion  of  evidence  cannot  be  reviewed 
unless  the  bill  of  exceptions  indicates  what  the 
excluded  answer  of  the  witness  would  have  been. 
—Thompson  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.  Civ.  App.)  810. 

1 16.   Assignment  of  errors. 

*An  assignment  of  error  will  not  be  consid- 
ered which  is  not  in  conformity  with  the  rule 
requiring  the  statement  to  embrace  such  parts 
of  the  record  as  will  be  sufficient  to  support  the 


^; 


proposition.— Texas  &  N.  O.  R.  Co.  v.  Clipi)en- 
ger  (Tex.  Civ.  App.)  156. 

'Assignment  of  error  held  not  to  be  considered 
for  failure  of  the  statement  under  it  to  support 
it.— Texas  &  N.  O.  R.  Co.  v.  Clippenger  (Tex. 
Civ.  App.)  155. 

In  an  action  based  on  an  order  drawn  by  a 
contractor  on  funds  in  hands  of  the  owner  of 
a  building,  held,  that  tbe  appellate  court  would 
not  consider  a  proposition,  under  assi^ments 
of  error,  as  to  a  recovery  on  an  implied  con- 
tract not  applicable  to  the  case. — Foley  v.  Hous- 
ton Co-op.  &  Mfg.  Co.  (Tex.  Civ.  App.)  160. 

Under  court  rale  24,  an  assignment  of  erroi; 
held  not  to  specify  the  error  relied  on  so  as  to 
permit  review. — St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Hall  (Tex.  Civ.  App.)  194. 

'An  assignment  of  error  relating  to  the  eyl- 
dence,  but  making  no  reference  to  the  pages  of 
the  record  where  tbe  evidence  in  question  may 
be  found,  as  required  by  rule  31  of  the  Court 
of  Civil  Appeals,  will  not  be  considered.— Stock- 
ton T.  Brown  (Tex.  Cir.  App.)  423. 

Where  an  assignment  of  error  involves  sev- 
eral points  held  they  should,  under  the  rules, 
be  eAibited  by  separate  propositions.— United 
States  Gypsum  Co.  v.  Shields  (Tex.  Civ.  App.) 
724. 

Where  assignments  of  error  go  to  the  admis- 
sion of  an  entire  deposition  of  a  county  clerk 
and  an  abstract  of  title  attached  thereto,  they 
do  not  raise  the  question  of  tbe  admissibility  of 
any  particular  portion  of  the  abstract. — Frugia 
v.  Truehart  (Tex.  Civ.  App.)  736. 

A  proposition  that  the  recitals  in  an  adminis- 
trator's deed  are  conclusive  on  collateral  at- 
tack htid  not  germane  to  an  assignment  that  the 
court  erred  in  finding  that  the  administrator's 
sale  was  made  under  authority  given  him  as 
temi>orary  administrator.— Cruse  v.  O'Gwin 
(Tex.  Civ.  App.)  767. 

An  assignment  of  error  not  complying  with 
statute  and  rules  held  too  general  to  require 
consideration. — Cain  v.  State  (Tex.  Civ.  App.) 
770. 

I  IT.   Briefs. 

'Appellant's  brief  held  to  sufficiently  comply 
with  Supreme  Court  Rule  15  (73  S.  W.  vl).— 
Collier  v.  Catherine  Lead  Co.  (Mo.)  971. 

'An  appeal  will  be  dismissed  where  appellant 
fails  to  file  briefs  in  the  trial  court  and  in  the 
Court  of  Civil  Appeals  within  the  time  prescrib- 
ed by  Rev.  St.  1895,  art.  1417,  and  Sup.  Ct 
Rule  28.— Ft.  Worth  &  D.  0.  Ry.  Co.  ▼.  Moore 
(Tex.  Civ.  App.)  180. 

'Appellant  having  failed  to  file  briefs  within 
the  tune  prescribed  by  Rev.  St.  1895,  arts.  1022, 
1417,  appellee  held  entitled  to  a  dismissal.— 
Niday  v.  Ckxshnm  (Tex.  Civ.  App.)  462. 

{ 18.  IMsmlaaal,    'wltbdrairal,    or    aban- 
donment. 

'Where  appellant  having  abandoned  his  ap- 
peal entitling  appellee  to  a  dismissal,  appellee 
failed  to  move  therefor,  he  waived  the  right 
thereto.— Kelly   v.  Keith  (Ark.)  1173. 

The  filing  of  a  supplemental  complaint  after 
appeal  held  an  abandonment  of  the  appeal  en- 
titling appellee  to  a  dismissal.— Kelly  v.  Keith 
(Ark.)  1173. 

Payment  of  the  docket  fee  required  for  appeal 
in  a  civil  case  by  Laws  1807,  p.  121,  {  1,  held 
jurisdictional,  so  that  respondent  was  entitled 
to  a  dismissal  for  appellant's  failure  to  pay  the 
fee  on  raising  the  objection  in  any  mode  before 
or  after  the  submission  of  tbe  appeal. — Saeger 
V.  Wabash  R.  Oo.  (Mo.  App.)  G&S. 


*P«lmt  aaaotated.   See  •yllabiu. 
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S  19.   Heaiins  and  rehearims. 

Where  the  record  on  appeal  to  the  Court  of 
Civil  Appeals  showed  jurlBdiction,  appellee  could 
not  object  for  the  first  time  on  renearing  that 
the  notice  of  appeal  was  not  given  in  open  court, 
and  that  the  order  denying  a  new  trial  was  not 
made  as  recited. — Owens  v.  Cage  &  Crow  (Tex.) 
880. 

$20.  BcTtow  Boopa  wad  •ztent  in  cen.- 
•raL 

•An  agreed  statement  of  facts,  on  which  a 
cause  is  submitted,  stands  in  lien  of  a  special 
verdict,  and  must  be  treated  as  sach  on  appeal. 
— Duell  V.  Leslie  (Mo.)  489. 

Facts  in  an  afiSdavit  for  new  trial  on  the 
ground  of  newly  discovered  evidence  are  not 
substantive  evidence,  and  do  not  touch  the  mer- 
its of  the  cas2  on  appeal.— Nugent  t.  Armour 
Packing  Co.  (Mo.)  648. 

*The  dismissal  of  a  petition  restraining  pro»- 
ecutions  for  violation  of  the  local  option  law 
pending  final  decision  lu  a  pending  contest  of 
snch  election  heid  not  to  be  disturbed  in  view 
of  the  decision  in  that  contest  sustaining  the 
election.— Edgar  t.  McDonald  (Tex.  Civ.  App.) 
1135. 

f  21.  — —  Inierloentory,  eoUateral,  and 
rapplementary  proe««dliia;a  and 
qnestloiu. 

On  appeal  from  the  appointment  of  a  Joint  re- 
ceiver for  one  of  two  corporations  in  a  con- 
solidated suit  Aeld,  that  the  consolidation  would 
not  be  reviewed.--Kipy  v.  Redwater  Lumber  Co. 
(Tex.  Civ.  App.)  474. 

S  22.  '^—  Parties  «iititl«d  to  allege  error. 

*A  {tarty  cannot  complain  of  an  instruction 
which  is  in  harmony  with  one  given  at  his  own 
request— Lange  v.  Missouri  Pac.  Ry.  Co.  (Mo.) 

♦Objections  to  evidence  elicited  by  plaintiff  as 
being  merely  the  condnsions  of  the  witness  held 
not  ground  for  reversal  where  defendant  pur- 
sued the  same  line  of  qaestioning.— Kirby  y. 
Manufacturers'  Coal  &  Coke  Co.  (Mo.  App.) 
1069. 

*A  party  cannot  complain  of  an  error  in  an 
instruction  given  by  the  court  after  he  had  re- 
quested a  similar  charge. — Thompson  v.  Plant- 
ers' Compress  Co.  (Tex.  Civ.  App.)  470. 

*A  party  may  not  complain  of  an  improper 
instruction  where  at  his  request  an  instruction 
subject  to  the  same  objection  is  given.— Gal- 
veston, H.  &  8.  A.  Ry.  Co.  ▼.  Gillespie  (Tex. 
Civ.  App.)  707. 

*A  party  may  not  complain  because  the  court 
submits  an  issue  where  be  requests  the  submis- 
sion of  such  issue  in  a  charge  given. — Texas  & 
P.  Ry.  Co.  V.  Tucker  (Tex.  Civ.  App.)  764. 

*A  defendant  in  an  action  for  npgligent  death 
by  the  widow  and  mother  of  decedent  cannot 
complain  of  the  apportionment  of  the  verdict 
between  them.— Texas  &  P.  Ry.  Co.  v.  John- 
son (Tex.  Civ.  App.)  773. 

i  23.   — -  Presnmptioiis. 

Where  the  transcript  does  not  contain  deposi- 
tions read  as  testimony  in  the  case,  the  court 
on  appeal  must  presume  that  the  findings  of  the 
chancellor  are  correct. — East  v.  Key  (Ark.)  201. 

Appellant  has  the  burden  of  showing  that  the 
findings  of  the  chancellor  are  clearly  contrary  to 
the  weight  of  the  evidence.— East  v.  Key  (Ark.) 
201. 

Where  an  order  of  attachment  was  not  in 
the  record  on  appeal,  it  would  be  presumed  that 
It  complied  with  the  law. — Morgan  v.  Joe  Mor- 
gan &  Co.  (Ky.)  800. 

*When  the  record  on  appeal  does  not  cou- 
tain  the  instructions  given  on  the  trial,  it  will 


be  presumed  that  the  jury  was  properly^  in- 
structed.— Chesapeake   Sc  O.  Ry.   Co. 


Pace 


(Ky.)  1176. 

*When  the  trial  court  in  ^nting  a  new  trial 
gives  its  reasons  for  so  doing,  as  required  bj 
Rev.  St.  1899.  I  801  [Ann.  St  1906,  p.  764). 
it  will  be  presumed  on  appeal  from  suiai  ordfr 
that  the  ruling  was  based  only  on  the  grrounds 
stated.— Gould  v.  St  John  (Mo.)  23. 

*It  will  be  presumed  on  appeal  that  the  ac- 
tion of  the  trial  court  in  granting  a  new  trial  is 
correct— Gould  v.  St  John  (Mo!)  23. 

*An  assignment  of  error  that  the '  jnclinneDt 
was  for  the  wrong  party  throws  the  burden  on 
appellant  to  show  reversible  error;  the  pre- 
sumption being  that  the  judgment  was  oorrecL 
— Gardner  v.  Robertson  (Mo.)  645. 

8  24.  —  IHaeretioB  of  lower  oonrt. 

*The  action  of  the  trial  court  in  granting  a 
new  trial  on  the  ground  that  the  verdict  was 
against  the  evidence  will  not  be  disturbed  on 
appeal ;  no  abuse  of  discretion  being  shown.— 
Gould  V.  St  John  (Mo.)  23. 

S  25.  ^—  Qvestiona  of  f  aet,  Tordieta,  mad 
flmdincs. 

'Tlie  findings  of  the  chancellor  are  presump- 
tively correct,  and  will  be  sustained  unless  clear- 
ly contrary  to  the  weight  of  the  evidence. — East 
V.  Key  (Ark.)  201. 

*A  finding  of  the  chancellor  supported  by  the 
evidence  will  not  be  set  aside  on  appeal. — ^egley 
V.  Combs  (Ky.)  246. 

*A  finding  of  the  trial  court  on  conflicting 
evidence  will  not  be  set  aside  on  appeal  w^berp 
the  evidence  is  such  that  the  Court  of  Appeals 
is  in  doubt  as  to  which  view  of  the  ttansactioo 
is  correct. — Oman  v.  American  Nat.  Bank  (Ky.) 
277. 

•The  rule  as  to  the  conclusiveness  of  a  ver- 
dict stated.— Louisville,  H.  &  St  £<.  B.  Ca  v. 
Davis  (Ky.)  304. 

The  Court  of  Appeals  hdd  empowered  to  set 
aside  a  verdict  involving  punitive  damages.— 
Louisville  &  N.  R.  Co.  v.  Brown  (Ky.)  796. 

Where  the  evidence  is  conflicting,  and  on  the 
whole  case  the  mind  is  left  in  doubt  as  to  the 
truth,  the  chancellor's  judgment  will  not  be 
disturbed.— Morgan  v.  Joe  Morgan  &  Co.  (Ky.) 
800. 

•Where  on  all  the  evidence  the  mind  ia  left 
in  doubt  the  Court  of  Appeals  will  not  distnrtk . 
the  conclusions  of  the  chancellor. — Wilson   v. 
Nants  (Ky.)  801. 

•Where  the  evidence  as  to  plaintiff's  mental 
capacity  at  the  time  he  executed  a  release  ot 
liaDility  for  personal  injuries  is  about  equally 
divided,  a  finding  against  hia  capacity  will  not 
be  disturbed  on  appeal. — Chesapeake  &  O.  Ry. 
Co.  V.  Roberta  (KyO  836. 

•The  findings  of  a  trial  court  will  be  sustained 
on  appeal,  though  opposed  to  the  testimony  of 
the  greater  number  of  witnesses. — Boyd  v.  Mor- 
ris  (Ky.)  867. 

•Where  the  evidence  Is  conflicting  in  action 
for  personal  injuries,  but  the  verdict  is  not  ex- 
cessive under  the  plaintiff's  evidence,  it  will 
not  be  disturbed.— Louisville  &  N.  R.  Co.  v. 
Clark  fKy.)  1184. 

*A  finding  of  the  trial  court  will  not  be  in- 
terfered with  unless  there  Is  an  absence  of  sub- 
stantial evidence  to  sustain  it — Vincent  v. 
Means  (Mo.)  & 

•Findings  of  fact  by  the  trial  coort  on  con- 
flicting testimony  will  not  be  disturbed  on  ap- 
peal.—Squires  V.  Kimball  (Mo.)  502. 

•Statement  as  to  review  of  finding  on  weight 
of  evidence.— Lanyon  v.  Chesney  (Mo.)  522. 


•Point  annotated.   See  ayUabua. 
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*In  equi^  casea,  the  finding  of  fact  of  the 
trial  court  U  conoInslTe  on  the  appellate  court. 
—Gottfried  t.  Bray  (Mo.)   639. 

*A  referee's  finding,  if.  supported  by  sub- 
stantial testimony  is  conclusive  on  appeal. — 
Martin  v.  Whites  (Mo.  App.)  608. 

*A  finding  of  the  trial  court  sitting  as  a 
jury  on  conflicting  '  evidence  is  binding  on  the 
appellate  court.— HoIbrook-BIackwelderBeal  E}6- 
tate  &  Trust  Co.  t.  Hartman  (Mo.  App.)  1116. 

•WhUe  the  Court  of  Civil  Appeals  may  reject 
a  finding  of  fact  of  the  trial  court  and  find  the 
fact  dUrerently,  it  cannot  enter  judgment  con- 
trary to  a  finding  of  fact  on  conflicting  evidence. 
— Taber  v.  Dallas  County  (Tex.)  332. 

*A  verdict  supported  by  evidence  and  found 
on  conflicting  evidence  will  not  be  disturbed 
on  appeal. — San  Antonio  &  A.  P.  Ry.  Co.  T. 
Keirsey  (Tex.  Civ.  App.)  163. 

*A  finding  of  the  trial  judge  supported  by 
evidence  held  not  to  be  disturbed  on  appeal. — 
Southern  Pac.  Co.  t.  Allen  (Tex.  Civ.  App.)  441. 

*A  finding  upon  conflicting  evidence  ig  con- 
clusive on  appeal.— West  Bros.  v.  Thompson  & 
Greer  (Tex.  Civ.  App.)  1134. 

*A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal.— Western  Union 
Telegraph  CJo.  v.  Bell  (Tex.  Civ.  App.)  1147. 

(  26.  — ^  Baxmlesa  error  In  ceneraL 

An  error  in  a  decree  in  a  suit  br  a  purchaser 
of  the  dower  interest  of  a  widow  for  the  assign- 
ment of  the  dower  interest  granting  an  account- 
ing for  rents  since  the  owner's  death  held  harm- 
less.—Flowers  V.  Flowers  (Ark.)  949. 

*Ruling8  by  the  trial  court  on  evidence  and 
motions  held  not  ground  for  reversal  where  they 
could  not  have  changed  the  result  of  the  trial. 
—Dee  y.  Nachbar  (Mo.)  35. 

A  suit  in  equity  being  triable  de  novo  on  ap- 
peal, appellant  is  not  prejudiced  by  the  court  b 
refusal  to  make  separate  findings  of  fact  and 
conclusions  of  law,  under  Rev.  St.  1899,  S 
695  [Ann.  St.  1906,  p.  704].— Miller  v.  Mc- 
Caleb  (Mo.)  665. 

*If  oonnael's  argument  was  Imivoper,  the 
error  was  cured  by  the  withdrawal  of  the  re- 
marks and  an  instruction  to  the  jury  not  to 
consider  them. — San  Antonio  &  A.  P.  Ry.  Co. 
V.  Keirsey  (Tex.  Civ.  App.)  163. 

The  use  of  indorsements  on  a  deposition  by 
counsel  In  argument  h^d  harmless  error.— Ft. 
Worth  &  D.  C  Ry.  CJo.  v.  Walker  (Tex.  Civ. 
App.)  400. 

*In  an  action  against  a  railroad  company  for 
injuries  to  a  brakeman,  an  erroneous  charge 
held  favorable  to  defendant,  and  not  to  authorize 
the  reversal  of  a  judgment  against  it.— Missouri, 
K.  ft  T.  By.  (30.  v.  Wise  CTex.  Civ.  App.)  465. 

Submission  of  issue  to  jury  held  harmless  er- 
ror.—Memphis  Coffin  Co.  V.  Patton  (Tex.  Civ. 
App.)  697. 

*In  an  action  against  a  carrier  for  the  loss 
of  goods,  the  evidence  as  to  the  loss  being  prac- 
tically undisputed,  a  charge  misleading  and  con- 
fusing as  to  the  value  of  the  goods  held  not  to 
avail  defendant,  being  detrimental,  if  at  all, 
only  to  plaintifE.— Texas  &  P.  Ry.  CJo.  v.  Town- 
send  (Tex.  Civ.  App.)  760. 

Refusal  of  the  trial  court  to  file  specific  con- 
clusions of  law  held  not  prejudicial  to  appellant 
where  the  court  adopted  the  agreed  statement 
of  facts  as  its  conclusions  of  fact  and  the  same 
was  sent  up  as  a  full  statement  of  facts  on  ap- 
peal.—Fidelity  &  Deposit  C!o.  of  Maryland  v. 
National  Bank  of  (Jommerce  of  Dallas  (Tex. 
Civ.  App.)  782. 


*An  instruction  assuming  that  certain  of  the 
services  sued  for  were  performed  without 
charge  was  not  prejudicial  to  defendant— Har- 
ris v.  Jackson  (Tex.  Civ.  App.)  1144. 

'Defendant  was  not  prejudiced  b^  the  erro- 
neous submission  of  an  issue  to  the  jury,  where 
no  damages  were  found  with  reference  thereto. 
—Harris  v.  Jackson  (Tex.  Oiv.  App.)  1144. 

S  Z7.  —  H»niil«M  error  In  mlliuts  on 

Under  Rev.  St.  1809,  (  866  [Ann.  St.  1906. 
p.  812],  error  in  ruling  that  a  petition  stated 
a  cause  in  equity  rather  than  at  law  held  not 
ground  for  reversal  where  the  case  was  disposed 
of  on  demurrer  to  plaintiff's  evidence.— Bafrd  v. 
Granniss  (Mo.)  980. 

•Error,  if  any,  of  the  trial  court  in  holding 
ttat  different  causes  of  action  were  properly 
joined  in  a  complaint,  held  cured  by  its  action 
m  withdrawing  one  of  the  causes  from  the  jury. 
— Mfaisourl,  K.  &  T.  Ry.  Co.  of  Texas  v.  Light- 
foot  (Tex.  Civ.  App.)  395. 

*An  erroneous  ruling  of  the  court  upon  an  ex- 
ception to  a  paragraph  of  a  petition  is  harm- 
less error  where  the  right  resnit  on  the  jiara- 
graph  was  reached  in  the  verdict. — ^Ft.  Worth  & 
D.  C.  By.  Co.  V.  Walker  (Tex.  Civ.  App.)  400. 

*In  an  action  arainst  a  railroad  company  for 
injuries  to  plaintiff  through  being  struck  by  an 
engine  while  walking  on  defendant's  track,  the 
error,  if  any,  in  overruling  exceptions  to  certain 

Sortions  of  the  petition  held  harmless.— Nacog- 
oches  ft  S.  E.  R.  Co.  v.  Beene  (Tex.  Civ.  App.) 
456. 

Overruling  an  exception  to  an  allegation  of  the 
petition  held  not  reversible  error  where  the  is- 
sue presented  by  it  was  not  submitted  to  the 
jury.— CSorham  v.  Dallas,  C.  ft  S.  W.  Ry.  Co. 
(Tex.  Civ.  App.)  930. 

Any  error  in  overruling  plaintiff's  exception  to 
allegations  of  the  answer  was  harmless,  where 
the  issue  raised  by  such  allegations  was  ig- 
nored in  the  instructions  and  treated  in  tho 
judgment  as  a  nullity.— Harpold  v.  Moss  (Tex. 
Civ.  App.)  1131. 

S  88.  —  Harmless  error  In  mllnss   on 
eildenoe  In  general. 

Though  the  question  to  an  exi)ert  was  improp- 
er as  calling  for  a  conclusion,  held,  the  answer 
was  proper. — Rogers  v.  Rundell  (Mo.  App.) 
1096. 

•Though  it  is  permissible  to  ask  a  witness, 
when  called  to  contradict  another,  whether  cer- 
tain words  were  used,  refusal  to  allow  such  ques- 
tions Is  not  ground  of  reversal,  when  the  wit- 
ness' testimony  shows  a  positive  denial  of  the 
expressions  attributed  to  him. — Northrup  v. 
Diggs  (Mo.  App.)  1123. 

•In  trespass  to  try  title,  rejection  of  evidence 
as  to  facts  otherwise  established  held  harmless. — 
Mars  v.  Morris  (Tex.  Civ.  App.)  430. 

i  20.  Frejndlolal  effect  in  admisaloi^ 

of  evidence. 

•There  being  proof  of  the  execution  and  con- 
tents of  a  lost  instrument,  held  .immaterial  that 
a  copy  thereof  was  read  in  evidence,  though 
such  instrument  was  not  so  acknowledged  as  to 
entitle  It  to  record.— Belcher  v.  Polly  (Ky.)  818. 

•Though  answer  of  witness  needed  no  ex- 
planation, evidence  introduced  in  an  attempt  to 
make  it  clearer  held  without  injury  to  defend- 
ant.—Lynch  V.  Chicago  &  A.  Ry.  (5o.  (Mo.)  68. 

Where,  notwithstanding  an  objection  to  a 
question  was  sustained,  the  witness  answered  it, 
and  the  answer  was  not  withdrawn,  the  ruling 
was  not  prejudicial. — Brown  v.  Quincy,  O.  &  K. 
C.  R.  Co.  (Mo.  App.)  551. 


•Point  annotated.    See  srllabna. 


Digitized  by 


Google 


1210 


106  BOtJTHWESTERN  REPOBTEB. 


The  admiBslon  of  evidence  is  not  prejndicial 
error  where,  if  it  had  been  excluded,  the  court 
could  properly  have  directed  the  verdict  it  did. 
—Mings  V.  Qriggsby  Const.  Co.  (Tex.  Civ.  App.) 
192. 

The  error  in  admitting  certain  evidences  in  a 
personal  injury  action  held  harmless. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Hall  (Tex. 
Civ.  App.)  194. 

'Error  in  the  admission  of  evidence  was  harm- 
less where  its  admission  did  not  affect  the  re- 
sult of  the  trial.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Lightfoot  (Tex.  Civ.  App.)  395. 

'Reading  to  the  jury  the  indorsements  on  a 
deposition  envelope  held  harmless  error. — ^Pt. 
Worth  &  D.  C.  Ry.  Co.  v.  Walker  (Tex.  Civ. 
App.)  400. 

•Error  in  permitting  the  obligee  of  a  replev- 
in bond  given  in  a  sequestration  proceeding  to 
show  what  the  principal  did  with  rents  collect- 
ed was  harmless,  there  being  no  controversy  as 
to  the  amount  collected. — Wandelohr  v.  Grayson 
County  Nat  Bank  (Tex.  C!iv.  App.)  413. 

*In  an  action  by  certain  tenants  for  breach 
of  their  landlords'  oral  contract  to  furnish  wa- 
ter to  irrigate  the  crop,  erroneous  admission  of 
evidence  of  the  making  of  a  similar  contract 
between  defendants  and  W.  held  prejudicial. — 
Stockton  V.  Brown  (Tex.  Civ.  App.)  423. 

In  trespass  to  try  title,  admission  of  certain 
evidence  held  prejudicial  error  in  view  of  the 
defense  of  estoppeL— Mars  v.  Morris  (Tex.  Civ. 
App.)  430. 

Admission  of  evidence  hdd  harmless. — United 
States  Oypsum  Co.  v.  Shields  (Tex.  Civ.  App.) 
724. 

•Appellant  held  not  prejudiced  by  admission 
of  a  letter  written  by  deceased  containing  dec- 
larations not  materially  different  from  the  tes- 
timony of  witnesses  offered  by  appellant. — Mc- 
Cormick  v.  National  Bank  of  Ciommerce  (Tex. 
Civ.  App.)  747, 

i  30.  ^—  Harmless    error    In   admlasloii 
of  opinion  erldenoe. 

•Notwithstanding  a  witness  who  gave  an  ex- 
I>ert  opinion  may  have  been  incompetent  to  tes- 
tify as  an  expert,  jet  his  answer  held,  under  the 
evidence,  not  prejudicial. — ^Lynch  v.  Chicago  & 
A.  Ry.  Co.  (Mo.)  68. 

*In  a  personal  injury  action,  the  admission  of 
certain  evidences  held  not  reversible  error  in 
view  of  the  damages  awarded. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Hall  (Tex.  Civ. 
App.)  104. 

•On  a  trial  by  the  court  without  a  jury,  it  Is 
harmless  error  to  admit  a  conclusion  of  a  wit- 
ness where  the  facts  were  given  on  which  bis 
conclusion  was  formed. — City  of  Texarkana  v. 
Southwestern  Telegraph  &  Telephone  Co.  (Tex. 
Civ.  App.)  915. 

{31.  ^^  Harmless  error  la  admission  of 
facts  otherwise  established. 

•In  an  action  on  an  accident  policy,  defend- 
ant held  not  prejudiced  by  the  erroneous  ad- 
mission of  evidence  that  when  the  issuing  agent 
gaid  the  premium  to  defendant's  general  agent 
e  received  it  without  protest,  and  at  the  same 
time  examined  a  stub  book  evidently  containing 
insured's  name.— Travelers'  Ins.  Co.  of  Hartford, 
Conn.,  V.  Oawford's  Adm'r  (Ky.)  290. 

•Any  error  in  admitting  evidence  was  harm- 
less where  the  facts  established  thereby  were 
abundantly  shown  by  other  evidence.— Metro- 
politan Life  Ins.  Co.  v.  Thomas  (Ky,)  1175. 

•Plaintiffs  adoption  having  been  incontro- 
vertibly  established,  defendant  was  not  harmed 
by  evidence  that  plaintiff's  adopting  parent  in- 
tended to  adopt  plaintifC,  and  thought  he  had 


done  so. — J.  M.  Guffey  Petroleum  Co.  ▼.  Hooks 
(Tex.  Civ.  App.)  690. 

•EJrror,  if  any,  in  the  admission  of  evidence 
as  to  the  general  reputation  of  plaintiff  for 
truth  and  veracity,  held  harmless  where  other 
witnesses  testified  to  the  same  facts. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Price  (Tex.  Civ. 
App.)  700. 

•In  an  action  against  a  railw^  company  for 
the  death  of  an  engineer  in  a  derailment,  any 
error  in  admitting  in  evidence  the  watch  found 
on  his  body  held  harmless. — Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Gillespie  (Tex.  Civ.  App.)  707. 

•Where  a  canse  was  tried  by  the  judge  and 
there  was  competent  testimony  to  establish  a 
fact,  the  error  in  admitting  erroneous  evidence 
to  prove  the  fact  was  not  ground  for  reversal. 
—Sexton  Rice  &  Irrigation  Co.  v.  Sexton  (Tex. 
Civ.  App.)  728. 

•Where  a  cause  was  tried  by  the  judge,  the 
error  in  admitting  in  evidence  a  deposition  in 
support  of  a  fact  otherwise  estahli.shed  by  com- 
petent testimony  is  harmless. — Sexton  Kice  & 
Irrigation  Co.  v.  Sexton  (Tex.  Civ.  App.)  72a 

•In  an  action  by  a  landlord  for  conversion  of 
a  crop,  error  in  the  admissitm  of  certain  evi- 
dence hdd  harmless  in  view  of  the  petition. — 
Sexton  Rice  &  Irrigation  Co.  v.  Sexton  (Tex. 
Civ.  App.)  728. 

In  an  action  for  personal  injuries,  the  admis- 
sion of  evidence  thiat  plaintiff  was  in  a  desti- 
tute condition  when  the  suit  was  brought  held 
reversible  error  notwithstanding  defendant's  evi- 
dence—Dallas Consol.  Electric  St.  Ry.  Co.  v. 
Summers  (Tex.  Civ.  App.)  891. 

i  32.  —  Defect    supplied    or   «»bJeetion 
removed  subsequently. 

In  an  action  for  death  of  a  railroad  engineer, 
defendant  held  not  prejudiced  by  evidence  that 
it  had  not  provided  a  sufficient  force  of  men  nor 
a  sufficient  amount  of  materials  to  keep  the  road 
in  a  proper  and  safe  condition. — Hach  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  525. 

•In  an  action  by  a  parent  for  injuries  to  his 
minor  son,  incompetent  evidence  of  loss  of  earn- 
ing power  of  the  son  heid  harmless. — ^Brown  v. 
St.  Louis  ft  Suburban  Ry.  Co.  (Mo.  App.)  83. 

•Where  a  deed,  in  the  light  of  the  evidence  re- 
ceived, without  objection,  demanded  the  con- 
struction placed  on  it  by  the  court,  error  in 
admitting  other  evidence  was  harmless. — Par- 
rish  V.  Mills  (Tex.)  882. 

•A  ruling  admitting  testimony  will  not  be  re- 
viewed where  the  same  testimony  was  given  at 
another  time  during  the  trial  without  objection. 
—Waters-Pierce  Oil  Co.  v.  Snell  (Tex.  Civ. 
App.)  170. 

S  33.  — •  Harmless  error  In  Inainutiona. 

•In  a  personal  injury  action,  the  court  hav- 
ing not  only  erased  objectionable  words  in  an 
instruction,  but  admonished  the  jury  to  disre- 
gard them,  defendant  held  in  no  way  prejudiced 
by  the  action  of  the  court — Ciumberland  Tele- 
phone &  Telegraph  Co.  v.  Overfield  (Ky.)  242. 

Defendant  hdd  not  prejudiced  by  an  instmc- 
tion  authorizing  the  jury.  If  they  found  for 
plaintiffs,  to  include  in  their  verdict  certain 
attorney's  fees  and  court  costs  •  expended  by 
plaintiffis  in  another  suit,  where  the  amount 
awarded  did  not  include  an  allowance  for  such 
fees  and  costs.— Katterjohn  v.  Nahm  (Ky.) 
1179. 

•Appellant  cannot  complain  of  instructions 
merely  because  of  their  extreme  length  and 
number,  where  they  are  as  favorable  to  him 
as  he  was  entitled  to. — Owensboro  Brick  & 
Sewer  Pipe  Co.  v.  Glenn  (Ky.)  1195. 


•Point  annotated.   See  syUabna. 
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An  error  In  a  declaration  of  law  held  not 
prejudicial  to  the  party  complaining.— Vincent 
V.  Me«ui8  (Mo.)  8. 

Where  a  case  is  tried  by  the  court  and  the 
finding  and  judgment  could  not  have  been  other- 
wise than  they  were,  the  giving  of  an  improper 
declaration  of  law  is  not  reversible  error. — 
Beattie  Mfg.  Co.  t.  Clark  (Mo.)  29. 

In  an  action  against  a  street  railway  com- 
pany for  running  over  plaintiff's  child,  an  in- 
struction permitting  the  jury  to  consider  plain- 
tiffs' circumstances  in  life  in  determining  their 
contributory  negligence  heJd  not  prejudicial.— 
ComoTski  ▼.  St.  Couis  Transit  Co.  (Mo.)  51. 

*In  an  action  for  injuries  to  a  passenger,  de- 
fendant held  not  prejudiced  by  an  instruction 
which  was  objectionable  in  assuming  that  the 
steps  of  a  car  from  which  plaintiff  slipped  and 
fell  were  dangerous  because  of  being  covered 
with  snow  and  ice.— Haas  v.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.  App.)  509. 

In  an  action  for  services  rendered  defendants 
in  settling  an  indebtedness  due  by  a  third  per- 
son, an  inaccuracy  in  an  instruction  held  not 
ground  for  reversal  of  a  judgment  for  plaintiff. 
— Rutledge  &  Kilpatrick  Realty  Co.  v.  Gartside 
(Mo.  App.)  1126. 

*In  an  action  on  an  order  drawn  on  funds  in 
the  bands  of  the  owner  of  a  building  and  doe 
a.  contractor,  and  accepted  on  conditions,  which 
conditions  were  fulfilled,  an  instruction  as  to 
damages  sustained  by  the  owner  held  harmless 
error.— Foley  v.  Houston  Co-op.  &  Mfg.  O). 
(Tex.  Civ.  App.)  160. 

*In  an  action  against  a  railroad  for  the  wrong- 
ful ejection  of  a  passenger,  error  in  an  instmc- 
tion  as  to  damages  held  not  to  require  a  re- 
versal of  the  judgment. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Lightfoot  (Tex.  Civ.  App.)  395. 

♦Error  in  refusing  to  Instruct  that  no  recovery 
conld  be  had  as  to  an  item  of  damages  not 
proved  held  not  ^ound  for  reversal  of  a  judg- 
ment for  plaintiff,  provided  he  remitted  the 
amount  of  such  item  from  the  judgment. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  y.  Lightfoot 
(Tex.  Civ.  App.)  395. 

*Brror,  M  any,  as  to  the  measure  of  damages 
on  verdict  for  vendors  held  immaterial  where 
there  was  a  verdict  for  vendee. — Smith  y.  Lan- 
der (Tex.  Civ.  App.)  703. 

Elrror  in  submitting  an  Issne  held  harmless.— 
Wood  V,  Limbangh  (Tex.  Civ.  App.)  771. 

In  an  action  b^  the  state  against  a  foreign 
<x>rporation  for  violations  of  the  anti-trnst  act 
of  March  31,  1903  (Laws  1903,  p.  119,  c.  94), 
the  error  in  a  charge  submitting  an  issue  held 
not  ground  for  reversal. — Waters-Pierce  Oil  C!o. 
V.  State  (Tex.  Civ.  App.)  918. 

'Errors  in  instructions  held  harmless. — Currie 
V.  Missouri.  K.  &  T.  Ry.  Co.  of  Texas  (Tex. 
CIV.  App.)  1149. 

§  34.  —  'Error     walTed     In     appellate 
oonrt. 

•An  assignment  of  error  as  to  admitting  tes- 
timony will  be  overruled  where  the  testimony 
improperly  admitted  is  not  pointed  out — Gard- 
ner V.  Robertson  (Mo.)  645. 

*The  appellate  court  is  bound  to  consider  In- 
stmctions  with  reference  to  the  specific  objec- 
tions made  thereto,  and  not  with  reference  to  ob- 
jections not  urged.— LaughJin  v.  Schnitzer  (Tex. 
Civ.  App.)  908. 

S  35.  —  Snbseqneiit  appeals. 

*A  decision  on  appeal  In  a  personal  Injury  ac- 
tion that  plaintiff  was  not  a  trespasser  and  not 
guilty  of  contributory  negligence  Is  conclusive  on 
a  subsegnent  appeal  npon  toe  same  facts. — ^Lonis* 
ville,  H.  &  St  L.  B.  Co.  r.  Davis  (Ey.)  304. 

*Polat  aaa«iatad' 


•Where  a  declaration  of  law  was  simply 
copied  In  the  record,  but  no  point  was  made 
thereon,  or  any  mention  of  it  in  the  opinion, 
the  declaration  was  not  approved,  and  was  not 
the  law  of  the  case  on  a  subsequent  trial. — 
Vincent  t.  Means  (Mo.)  8. 

§  36.  Determination   and   disposition   of 
oanse. 

•Where  the  facts  are  insufficient  to  support  a 
verdict  for  plaintiff,  the  court  on  appeal  will 
reverse  the  judgment  and  dismiss  the  case. — Wa- 
ters-Pierce Oil  Co.  V.  Van  Elderen  (Ark.)  947; 
Same  v.  Eggner  (Ark.)  948. 

•A  judgment  will  not  be  reversed  because  of 
a  failure  to  award  plaintiff  nominal  damages. — 
White  V.  Glazer  (Ky.)  289. 

•In  an  action  for  the  price  of  goods  sold, 
where  the  evidence  was  confiicting,  but  showed 
an  admitted  overcharge  against  defendant,  the 
judgment  for  plaintiff  will  be  reversed  and  a 
judgment  directed  for  the  same  amount  less  the 
overcharge.— Pulaski  Stave  Co.  v.  Sale  (Ky.) 
786. 

•Defendant  held  entitled  to  restoration  of 
projperty  on  reversal  of  judgment  on  which 
plaintiff  obtained  possession  thereof. — Lanyon  v. 
Chesney  (Mo.)  522. 

An  overruled  motion  to  affirm  a  judgment 
will  not  be  reopened  and  sustained  merely  be- 
cause respondent  was  not  served  with  a  copy  of 
the  suggestions  and  affidavits  of  appellant  on 
which  the  denial  of  the  motion  was  based. — 
Gardner  v.  Robertson  (Mo.)  645. 

•Where  it  appears  that  the  cause  has  been 
fully  developed  m  the  lower  court  there  being 
no  fact  necessary  to  the  determination  of  the 
rights  of  the  parties  which  needs  to  be  ascer- 
tained. It  is  the  duty  of  the  Supreme  Court 
on  appeal,  if  it  reverse  the  judgment  of  the 
trial  court,  to  enter  such  judgment  as  shonld 
have  b«en  entered  by  that  court— Erause  v. 
City  of  Sa  Paso  (Tex.)  121. 

The  Supreme  Court,  on  the  presentation  of 
an  application  for  a  writ  of  error,  held  author- 
ized to  direct  the  clerk  of  the  Court  of  Civil 
Appeals  to  recall  a  mandate  issued  by  him. — 
Waters-Pierce  Oil  Co.  v.  State  (Tex.)  326. 

•The  appellate  court  held  entitled  under  the 
facts  to  reverse  a  judgment  for  plaintiff  and 
render  one  for  defendant.— Jaggers  v.  Stringer 
(Tex.  Cav.  App.)  151. 

On  writ  of  error  from  a  judgment  against 
husband  and  wife  held  not  proper  to  affirm  the 
judgment  as  against  him  and  the  sureties  on 
the  error  bond.— Wandelohr  v.  Grayson  County 
Nat  Bank  (Tex.  Civ.  App.)  413. 

•Where  on  a  writ  of  error  from  a  default  judg- 
ment against  a  foreign  insurance  company  for 
the  amount  of  a  policy  together  with  damages 
and  an  attorney's  fee  the  onl^  error  claimed  was 
that  the  judgment  was  excessive  because  of  such 
damages  and  fee  which  plaintiff  remitted  in  the 
Court  of  Civil  Appeals,  the  judgment  will  be 
reformed  and  affirmed  under  Rev.  St.  1895,  art 
1029a.— New  York  Life  Ins.  C!o.  t.  Herbert  (Tex. 
Civ.  App.)  421. 

•Under  Rev.  St  1895,  art  1024,  a  plaintiff, 
having  obtained  an  excessive  recovery,  held  en- 
titled to  remit  the  excess  in  the  Court  of  Civil 
Appeals  after  removal  of  the  case  by  writ  of 
error.— New  York  Life  Ins.  Co.  v.  Herbert  (Tex. 
Civ.  App.)  421. 

♦Where  a  verdict  in  a  personal  injury  case 
was  not  itemized,  and  it  was  imi>ossible  to  tell 
what  sum  bad  been  given  for  medical  atten- 
tion, a  remittitur  held  not  to  cnre  an  erroneous 
instruction  not  limiting  the  recovery  for  medical 


So*  eyllalnu. 
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attention  to  the  anm  asked  in  the  petition.— 
Houston  Electric  Co.  t.  Green  (Tex.  Oiv.  App.) 
463. 

Where  an  action  was  tried  br  the  couri:  with- 
out a  jury,  and  conclusions  of  fact  filed,  but 
judgment  was  erroneously  rendered  for  only 
one-half  of  defendant's  liability,  the  Court  of 
Appeals  oif  reversal  would  render  such  judg- 
ment as  the  trial  court  should  have  rendered. — 
Will  A.  Watkin  Music  Co.  v.  Basham  CXez. 
Civ.  App.)  734. 

Where  thie  evidence  is  so  conclusive  that  the 
lower  court  should  have  directed  a  verdict  for 
the  unsuccessful  parties,  the  judgment  may  t>e 
reversed  and  rendered  for  them  on  appeal. — 
Kirby  v.  Cartwright  (Tei.  Civ.  App.)  742. 

APPEARANCE. 

Objection  to  service,  overruled  on  special  ap- 
pearance, held  not  waived  by  answer,  still  main- 
taining the  objection.— W.  T.  Adama  Mach.  Co. 
T.  Castleberry  (Ark.)  940. 

*An  answer  for  a  husband  and  wife,  though 
informal,  if  authorized  by  the  wife,  held  sum- 
cient  to  make  her  a  party  to  the  suit,  though 
xhe  was  not  8erved.-<)wens  v.  Cage  &  Grow 
(Tex.)  880. 

A  defendant  In  conversion  held  not  to  make 
itself  a  party  after  its  dismissal  from  the  case 
by  its  answer  to  a  pleading  of  a  codefendant 
seeking  relief  against  it.— Sexton  Rice  &  Irriga- 
tion Co.  V.  Sexton  (Tex.  Civ.  App.)  728. 

Where,  .in  conversion  against  several,  a  de- 
fendant, after  having  l>een  dismissed  by  plain- 
tiff, entered  an  appearance  and  answered  a 
pleading  of  a  codefendant,  he  entered  a  new 
appearance,  and  was  t>efore  the  court  in  re- 
spect to  any  relief  asked  by  codefendant. — Sex- 
ton Rice  &  Irrigation  Co.  v.  Sexton  CTex.  Civ. 
App.)  728. 

APPLIANCES. 

Liabill^  of  emplover  for  defects,  see  "Master 
and  Servant,"  {  8. 

APPLICATION. 

For   continuance   in  criminal    prosecution,   see 
"Criminal  Law,"  S  17. 

APPOINTMENT. 

Of  officers  in  general,  see  "Officers,"  {  1. 
Of  receiver,  see  "Receivers,"  {  2. 
Of  tax  officers,  see  "Taxation,"  {  5. 

APPROPRIATION. 

Of  water  rights  in  general,  see  "Waters  and 
Water  Courses,"  {  1. 

ARGUMENT  OF  COUNSEL. 

In  civil  actions,  see  "Trial,"  { 
In  criminal  prosecutions,  see  " 
S  21. 

ARRAIGNMENT. 

See  "Criminal  Law,"  (  5. 

ARREST. 

trial   in   criminal  prosecu- 


h^r 


Crfminal  Law," 


See  "Bail." 

Of  witness 

tion,  see  ' 


pending 
'Criminal  Law,"  S  19. 


ASSAULT  AND  BATTERY. 

Sufficiency  of  instructions  in  general,  see  'HTrim- 
inal  Low,"  «  2a 

{  1.    Orlnilnal  responsibility. 

*A  teacher  punishing  a  scholar  held  not  guil- 
ty of  assault. — Greer  v.  State  C^ex.  Cr.  App.) 
358. 

Where  a  teadier  corrects  a  scholar,  the  pre- 
sumption is  that  the  same  i»  done  in  the  exer- 
cise of  his  lawful  authority.— <}reer  v.  State 
(Tex.  Cr.  App.)  359. 

*To  constitute  assault  and  battery^  the  violence 
inflicted  must  have  been  inflicted  with  an  inten- 
tion of  causing  injury.— Greer  v.  State  CTex.  Cr. 
App.)  359. 

On  the  trial  of  a  teacher  for  assaultinK  his 
8ch(dar,  certain  evidence  held  inadmissible. — 
Greer  t.  State  (Tex.  (3r.  App.)  359. 


ASSESSMENT. 

Of  damages,  see  "Damapes,"  {  6. 

Of  expenses  of  public  improvements,  see  ' 

nicipal  Corporations,"  f  4. 
Of  loss  on  insured,  see  "Insurance,"  i  10. 
Of  tax,  see  "Taxation,"  (  3. 


Mu- 


ASSETS. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," S  1. 

ASSIGNMENT  OF  ERRORS. 


See  "Appeal  and  Error," 
"Criminal  Law,"  |  87. 


K  6,  9,  16,  23,  34: 


ASSIGNMENTS. 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  1 1. 

Fraud  as  to  creditors,  see  "Fraudulent  0>n- 
veyances." 

In  bankruptcy,  see  "Bankruptcy,"  (  1. 

Operation  and  effect  of  acknowledgment  of  as- 
signment of  judgment,  see  "Acknowledgment," 
i  3. 

i   1.    Beqnlaltes  Mtd  TAUdlty. 

*The  assignee  of  a  contract  may  not  sue  there- 
on, where  because  of  personal  trust  reposed  in 
the  assignor  by  the  other  party  to  the  con- 
tract it  Is  nonassignable.— Allen  v.  Camp  (Tex.> 
315. 

*An  order  drawn  hv  a  contractor  on  the  own- 
er of  a  building  in  favor  of  a  materialman,  is 
an  equitable  assignment  of  so  much  of  the  fund 
on  hand  due  the  contractor  on  the  contract  as 
it  was  given  for. — Foley  v.  Houston  Co-op.  & 
Mfg.  Co.  (Tex.  Civ.  App.)  160. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  S  1. 


ASSOCIATIONS. 


See  "Building  and  Ix>an  Associations." 
Mutual  benefit  insurance  associations,  see  "In- 
surance," i  10. 

'Point  aaaotated.   See  ■yllabw. 
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ASSUMPSIT,  ACTION  OF. 

See  "Money  Paid";  "Work  and  Labor." 
Action  in  assumpsit  for  value  of  timber  cnt  as 
waiver  of  action  for  trespass,  see  "Election  of 
Remedies." 
Waiver  of  trespass  in  cutting  timber  to  sue  in 
assumpsit  for  valne  of  timber  cnt,  see  "Ac- 
tion," 8  2. 

ASSUMPTION. 

As  to  facts  in  charge  to  jury,  see  "Trial,"  {  3. 
Of  risk  by  employ^,  see  "Master  and  Servant," 

Si  5.   11. 
Of  risks  by  paaseni^r,  see  "Carriers,"  |  v. 

ASYLUMS. 

See  "Hospitals." 

Acts  1868,  p.  1S4  (Kirby's  Dig.  f  4227),  au- 
thorising the  board  of  tmstees  of  the  charitable 
institutions  of  the  state  to  elect  a  saperintendent 
of  the  School  for  the  Blind  to  bold  office  dar- 
ing the  pleasure  of  the  board,  was  repealed  by 
Act  1007.— Loeaa  v.  Fatrall  (Ark.)  667. 

Directions  given  by  tndividnal  members  of  the 
state  Ixmrd  of  trustees  of  charitable  institu- 
tions, directing  the  incumbent  of  the  lofflce  of 
superintendent  of  the  State  School  for  the 
Blind  to  continue  in  office,  notwithstanding  the 
election  of  his  sucoesBor,  until  the  succeeding 
meeting  of  the  board,  held  ineffective  to  entitle 
the  incumbent  to  hold  such  office.— Lucas  v.  Fut- 
rall  (Ark.)  667. 

Complainant  having  been  duly  elected  super- 
intendent of  the  State  School  for  the  Blind, 
under  Act  1907,  the  board  of  trustees  of  the 
state  charitable  institutions  was  without  power 
to  revoke  such  election  and  appoint  another  in 
complainant's  stead,  but  can  only  remove  him 
for  cause.— Lucas  v.  Futrall  (Ark.)  667. 

ATTACHMENT. 

See  "Erecutlon":  "Sequestration." 

Exemptions,  see  "Homestead." 

In  action  for  rent,  see  "Landlord  and  Tenant," 

i  6. 
Limitations  applicable  in  action  on  attachment 

bond,  see  "Limitation  of  Actions,"  {  1. 
Presumption  on  appeal  or  writ  of  error  as  to 

matters  not  shown  by  record,  see  "Appeal  and 

Error,"  I  28. 
Priprity  of  attorney's  lien,  see  "Attorney  and 

Client,"  8  1. 

{    1.   Xilalillltiea   on  bonds  or  nnd«rt*k- 
Ings. 

•Pees  paid  an  attorney  to  defend  an  attach- 
ment suit,  and  other  expenditures  made  by  rea- 
son thereof,  held  not  recoverable  in  an  ac- 
tion on  an  attachment  bond. — State  ez  rel. 
Conway  v.  Binncy  (Mo.  App.)  1114. 

ATTENDANCE. 

Of  Juror,  see  "Jury,"  i  2. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  (  1%. 
Argument   and  conduct   of  counsel   at  trial  in 

criminal   prosecutions,    see    "Criminal    Law," 

§21. 
Attorney's  fees  in  action  by  stockholder  against 

corporation,  see  "Corporations,"  i  2. 


Attorney's  fees  in  action  for  divorce,  see  "Di- 
vorce,"' i  3. 

Attorney's  fees  in  action  on  attachment  bond, 
see  "Attachment,"  S  1- 

Attorney's  fees  in  action  on  insurance  policy, 
see  "Insurance,"  (  9. 

Attorney's  fees  in  foreclosure  proceedings,  see 
"Mortgages,"  >  8. 

Attorneys  in  fact,  see  "Principal  and  Agent" 

Intentional  atwence  of  attorney  from  court  as 
criminal   contempt,   see   "Contempt,"    S    1. 

Privileged  communication,  see  "Witnesses,"  {  1. 


i    1. 


ensatloa    and    lion    of    attor- 


Oompei 
ney. 

•Under  Ky.  St.  1903,  (  107,  the  attorney  for 
defendant  partner  in  a  suit  by  partners  to  set- 
tle the  partnership  held  entitled  to  a  lien  for  his 
services.— T.  Harlan  &  Go.  v.  Bennett,  Bobbins 
A  Thomas  (Ky.)  287. 

•Under  Ky.  St  1903,  $  107,  and  Civ.  <3ode 
Prac.  (  732,  subsec.  34,  defendant's  attorney 
held  entitled  to  a  lien  for  his  services  on  the 
property  involved  In  litigation  where  he  obtains 
an  affirmativejudgment  for  defendant— T.  Har- 
lan &  Co.  T.  Bennett,  Bobbins  &  Thomas  (Ky.) 
287. 

•A  lien  for  attomev's  services  held  to  relate 
back  and  take  effect  from  the  time  of  the  com- 
mencement of  the  services,  and  to  be  superior 
to  an  attachment  subsequently  levied  on  the  in- 
terest of  the  attorney's  client  in  the  property 
involved  in  the  action. — T.  Harlan  &  Co.  t.  Ben- 
nett, Bobbins  &  Thomas  (Ky.)  287. 

ATTORNEY  GENERAL 

Quo  warranto  by,  see  "Quo  Warranto,"  |  2. 

AUTHORITY. 

Of  agent  see  "Principal  and  Agent"  (  1. 
Of  broker,  see  "Brokers,"  f  1. 
Of  justice  of  the  peace,   see   "Justices  of  the 
Peace,"  {  1. 

BAIL 

I   1.    In  eiimlnal  proseentlons. 

Certain  facts  held  no  defense  to  sureties  on  a 
bail  bond.— Moore  v.  State  (Tex.  Cr.  App.)  858. 

Under  the  statute,  the  record  on  appeal  from 
a  Judgment  of  forfeiture  of  a  ball  bond  must  be 
filed  as  in  civil  cases,  the  limit  being  90  days. 
—Moore  t.  State  (Tex.  Cr.  App.)  358. 

Under  Acts  30th  Leg.  p.  81,  c.  19,  held  im- 
proper to  remand  to  custody,  during  the  trial, 
one  charged  with  assault  with  intent  to  mur- 
der, and  under  bond.— Spencer  v.  State  (Tex. 
Cr.  App.)  386. 

•Under  Acts  30th  Le^.  p.  31,  c.  19,  {  2,  where 
one  accused  of  felony  is  on  trial  and  has  giv- 
en bail,  the  act  of  the  court  in  forring  him  into 
the  custody  of  the  sheriff  pending  the  trial  held 
unauthorized. — Choice  v.  State  (Tex.  Cr.  App.) 
887. 

BAILMENT. 

Distinguished  from  sale,  see  "Sales,"  g  1. 
Embezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement" 

Particular  tpeciet  of  iailmentt,  and  hailmenit 
incident  to  particular  occupationt. 

See  "Banks  and  Banking,"  S  1 ;  "Carriers,"  t( 
2-4 ;    "Depositaries" ;    "Innkeepers." 


•Point  annotated.    Soe  syllabna. 
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BALLOTS. 

For  county  Mat  election,  see  "Coundee,"  S  1- 

BANKRUPTCY. 

I    1.    Asslcmneiit,     admlnlatratloB,     aad 
dlstrllmtloii  of  hanknpt'a  estate* 

Ordinarily  the  title  of  nonexempt  property  of 
a  bankrupt  passes  to  his  trustee,  who,  pending 
the  bankruptcy  proceedings,  is  alone  entitled  to 
sue  to  enforce  rights  incident  thereto. — Briggs 
V.  Avary  (Tei.  Ci7.  App.)  904. 

If  a  trustee  in  bankruptcy  exercises  his  right 
to  reject  onerous  or  unprofitable  property  with- 
in a  reasonable  time,  the  bankrupt  may  assert 
title  thereto.— Briggs  ▼.  Avary  (Tex.  Civ.  App.) 
904. 

A  written  waiver  by  a  trustee  in  bankruptcy 
of  any  rights  of  the  bankrupt  in  a  certain  wa- 
ter power  privilege  held  adversely  to  the  bank- 
rupt and  grant  of  permission  to  the  bankrupt  to 
sue  to  protect  any  rights  that  he  might  have 
with  rererence  thereto  held  to  support  the  con- 
clusion that  the  trustee  never  accepted  the  bank- 
rupt's right  to  the  privilege. — Briggs  ▼.  Avary 
(Tex.  Civ.  App.)  904. 

{  2.    Riclits,  remedlea,  and  dlaoharse  o£ 
bankmpt. 

The  court  of  bankruptcy  held  without  juris- 
diction of  exempt  property  except  to  set  it 
aside  to  the  bankrupt— Brooks  v.  Eblen  (Ky.) 
30a 

A  creditor  held  not  entitled  to  subject  to  his 
debt  land  set  aside  by  the  Iwnkruptcy  court  as 
the  exempt  property  of  the  debtor. — Brooks  v. 
Eblen  (Ky.)  WS. 

BANKS  AND  BANKING. 

Bank  as  depositary  of  county  funds,  see  "De- 
positaries. 

Certification  of  instrument  by  bank,  operation 
as  certified  check,  see  "Bills  and  Notes,"  i  1. 

Combination  between  banks  to  suppress  bidding 
for  county  funds,  see  "Contracts,"  g  1. 

Deposits  by  guardian  of  insane  person,  see  "In- 
sane Persons,"   i  2. 

Interpleader  in  action  to  recover  deposit,  see 
"Interpleader,"  {  1. 

I   1.    Fvnetloiia  and  deallnsa. 

'Money  deposited  in  a  bank  by  a  guardian  to 
his  credit  as  guardian  is  the  property  of  the 
ward,  and  the  bank  cannot  apply  it  to  the  pay- 
ment of  any  order  made  by  the  guardian  in 
any  other  character  than  that  of  guardian.— 
Moore  v.  Hanscom  (Tex.)  876. 

In  an  action  to  recover  a  bank  deposit,  limi- 
tations held  unavailable  either  to  the  bank  or 
to  plaintiff  as  against  a  third  party  claimant. — 
McCormick  t.  National  Bank  of  Commerce  (Tex. 
Civ.  App.)  747. 

I   2.    National  lianks. 

The  president  of  a  bank  held  not  individually 
liable  on  the  certificate  of  a  noncommercial  in- 
strument in  his  official  capacity  which  was  ultra 
vires  the  bank's  powers. — Fidelity  &  Deposit 
Co.  of  Maryland  t.  National  Bank  of  Com- 
merce of  Dallas  (Tex.  Civ.  App.)  782. 

Under  Rev.  St.  U.  S.  I  5136  [U.  S.  Comp. 
St.  1901,  p.  S455],  a  national  bank  cannot  bind 
itself  by  contracts  of  suretyship  or  guaranty 
made  for  the  sole  benefit  of  others.— Fidelity 
&  Deposit  Co.  of  Maryland  v.  National  Bank 
of  Commerce  of  Dallas  (Tex.  Civ.  App.)  782. 

Under  Rev.  St.  U.  S.  t  6136  [U.  S.  Comp.  St. 
1901,  p.  3455],  a  national  bank  had  no  power 
to  certify  a  noncommercial  instrument  by  which 


the  drawers  sought  to  Indemnify  their  snrety 
for  liability  on  a  bond.— Fidelity  &  Deposit  Co. 
of  Maryland  v.  National  Bank  of  Commerce 
of  Dallas  (Tex.  Civ.  App.)  782. 

Where  the  president  and  cashier  of  a  bank 
had  no  authority  to  bind  it  by  the  certification 
of  a  noncommercial,  instrument,  the  Iwnk  was 
not  estopped  to  plead  that  such  certification 
was  ultra  vires  and  void.— Fidelity  &  Deposit 
Co.  of  Maryland  v.  National  Bank  of  Commerce 
of  Dallas  (Tex.  Civ.  App.)  782.     ' 

Certification  by  the  president  of  a  bank  of  an 
indemnity  instrument  issued  by  the  drawers  to 
their  surety  on  a  building  contractor's  bond  held 
not  a  representation  that  the  drawers  had  the 
amount  specified  in  the  instrument  on  deposit 
in  the  bank.— Fidelity  &  Deposit  Co.  of  Mary 
land  V.  National  Bank  of  Oommeroe  of  Dallas 
(Tex.  CiT.  App.)  782. 

BAR. 

Of  action  by  former  adjudication,  see  "Jadg- 
ment,"  S  7. 

Of  action  t>y  limitation,  see  "Limitation  of  Ac- 
tions," I  3. 

BASTARDS. 

Right  of  action  for  death  of  mother,  see 
''Death,"  |  2. 

(   1.    Zllegltimaay  In  seneraL 

*Tbe  presumption  that  children  are  legitimate 
is  not  confined  to  children  bom  after  marriage, 
where  by  statute  children  born  before  marriage 
are  legitimated  by  subsequent  marringe  and  rec- 
ognition.—Stein's  Adm'r  v.  Stein  (Ky.)  SCO. 

'Evidence  examined,  and  held  sufficient  to 
show  that  a  child  was  the  legitimate  son  of  a 
decedent— Stein's  Adm'r  v.  Stein  (Ky.)  860. 

•Under  Ky.  St.  1903,  f  1398,  the  recognition 
of  a  child  by  a  man  as  his  son  held  not  suffi- 
cient to  render  him  legitimate,  in  the  absence  of 
evidence  that  he  was  the  father  of  the  child. — 
Stein's  Adm'r  v.  Stein  (Ky.)  860. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  assodations,  see  "Building  and 
Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance,"   i  10. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  i  4. 

BIAS. 

Of  juror,  see  "Jury,"  (  3. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notea." 


*  Point  annotated.   B—  syUalnu. 
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BILLS  AND  NOTES. 

Amendment  of  pleading  In  action  on  note,  see 

"Pleading,"  {  6. 
Anthority  of  agent  to  ezecnte  note,  aee  "Princi* 

pal  and  Agent,"  i  1. 
Computation  of  interest,  see  "Interest,"  i  1. 
Conclusion  in  pleading  in  action  on  note,  see 

"Pleading,"  $  1. 
Gift  of,  see  "Gifts,"  (  1. 
liability  of  partner  on  notes  executed  for  firm, 

see  "Partnership,"  f  3. 
Materiality  of  alteration  of  note  as  to  place  of 

payment,  see  "Alteration  of  Instruments." 
Of  minors,  see  "Infants,"  (  1. 

(   1.    Requisites  and  Talldlty. 

One  of  two  co-makers  of  certain  notes  held 
liable  for  the  entire  debt,  though  his  co-obligor 
had  been  released  by  the  holder's  agreement 
not  to  sue  her  on  the  notes. — Will  A.  Watkin 
Music  Co.  T.  Basham  (Tex.  Civ.  App.)  734. 

An  instrument,  certified  by  a  national  bank, 
by  which  the  drawers  agreed  to  indemnify  their 
surety  for  liability  on  a  bond,  held  not  to  con- 
stitute a  certified  check  drawn  in  the  ordinary 
course  pf  business. — Fidelity  &  Deposit  Co.  of 
Maryland  v.  National  Bank  of  Commerce  of 
Dallas  (Tez.  Civ.  App.)  782. 

I  2.    Bleats  amd  liabilities  oai  Indona- 
ment  or  transfer. 

'Brasnres  and  interlineations  in  a  note  held 
notice  to  a  transferee  of  alteration  avoiding  it. — 
Mitchell  T.  Reed's  Ex'r  (Ky.)  833. 

{   3.    Payment  and  dlsoharge. 

In  the  absence  of  proof  that  a  renewal  note 
was  accepted  with  the  understanding  that  it  was 
to  operate  as  an  absolute  payment  of  the  debt, 
or  that  the  original  note  was  to  be  canceled  and 
extinguished,  the  presumption  was  that  the  re- 
newal note  was  taken  as  a  conditional  payment 
only.— Keyser  t.  Hinkle  (Mo.  App.)  98. 

i  4.    Actions. 

An  answer  in  an  action  on  a  note  held  not 
to  state  a  defense  founded  on  the  fraud  of  a 
vendor.— Wheatly  t.  Hardin  Nat.  Bank  (Ky.) 
288. 

Where,  in  an  action  on  a  promissory  note,  de- 
fendant admitted  that  he  executed  the  note,  the 
admission  curtailed  the  scoi>e  of  a  general  trav- 
erse by  excluding  therefrom  the  defense  of  non 
est  factum. — Keyser  ▼.  Hinkle  (Mo.  App.)  98. 

In  an  action  on  an  order  accepted  on  condi- 
tion, a  requested  instruction  held  not  based  on 
the  evidence.— Foley  v.  Houston  Co-op.  &  Mfg. 
Co.  (Tex.  Civ.  App.)  160. 

In  an  action  on  an  order  drawn  by  a  con- 
tractor in  favor  of  a  materialman  on  the  owner 
of  a  building,  and  accepted  by  him  on  a  certain 
condition,  in  which  the  contractor  is  brought 
in  as  a  party  by  the  defendant,  instructions  as 
to  damages  against  the  contractor  for  delay  In 
completing  the  work  were  properly  refused ;  the 
evidence  showing  that  the  condition  of  accept- 
ance was  fulfilled. — Foley  v.  Houston  Co-op.  & 
Mfg.  Co.  (Tex.  Civ.  App.)  160. 

In  an  action  on  an  order  drawn  by  a  con- 
tractor on  the  owner  of  a  building  in  favor  of 
a  materialman,  evidence  considered,  and  held 
snfScient  to  show  that  at  the  time  the  order 
was  presented  to  the  owner  he  bad  sulficient 
funds  due  the  contractor  to  pay  the  order. — 
Foley  T.  Houston  Co-op.  &  Mfg.  O.  (Tex.  Civ. 
App.)  160. 

A  plea  of  non  est  factum  in  an  action  on  a 
note  held  to  require  plaintiff  to  prove  its  execu- 
tion.—Memphis  Coffin  Co.  V.  Patton  (Tex.  Civ. 
App.)  697. 


In  an  action  on  a  note,  evidence  held  to  re- 
quire submission  of  the  issue  of  execution  to  the 
jury.— Memphis  Coffin  Co.  v.  Patton  (Tex.  Civ. 
App.)  697. 

Under  the  evidence,  in  an  action  on  notes, 
hdd  proper  to  direct  a  verdict  for  plaintifC.— 
Harpold  v.  Moss  (Tex.  Civ.  App.)  1131. 

BLIND. 

Superintendent  of  school  for  blind  as  public  of- 
ficer, see  "States,"  8  2. 

BOARDS. 

Of  school  examiners,  see  "Schools  and  School 
Districts,"  (  1. 

BONA  FIDE  PURCHASERS. 

Of  bill   of  exchange  or   promissory  note,   see 

"Bills  and  Notes.^'  (  2. 
Of  lands,  see  "Vendor  and  Purchaser,"  {  4. 
Of  standing  timber,  see  "liOgs  and  Logging." 

BONDS. 

Change  of  venue  in  action  on,  see  "Venue," 

Collateral  attack  on  order  discharging  sureties 
on  guardian's  bond,  see  "Judgment,'    {  6. 

Limitations  applicable  in  action  on  bond,  see 
"Limitation  of  Actions,"   {   1. 

Of  contractor  for  municipal  improvements,  see 
"Municipal  Corporations,"  {  4. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bondi  for  performance  of  dutiet  of  trutt  or 
office. 
Guardians  of  insane  i>eiBons,  see  "Insane  Per- 
sons," I  1. 

Bonda  <»  judicial  proceeding*. 
See  "Appeal  and  Error,"  8§  6,  8":  "Attachment." 

§   1;    ''Bail";   "Sequestration.'' 
Appeal  from  justice's  court,  see  "Justices  of  the 

Peace,"  §  3. 
Appeal  in  criminal  prosecution,  see  "Criminal 

Law,"  i  32. 
Probate  proceedings,  see  "Wills,"  S  3. 


School   books, 
stricts,"  (  1. 


BOOKS. 

>   "Schools   and   School   Dis- 


BOOKS  OF  ACCOUNT. 

Admissibility  in  evidence,  see  "Evidence,"  |  8. 

BOUNDARIES. 

Agreement  as  to  boundary  of  property  consti- 
tuting homestead,  see  "Homestead,"  {  1. 

Agreements  relating  to  boundaries,  requirements 
of  statute  of  frauds,  see  "Frauds,  Statute  of," 
i  2. 

Judgment  on  pleading  in  suit  involving,  see 
"Pleading,"  $  9. 

Persons  to  whom  estoppel  as  to  boundary  is 
available,  see  "Estoppel,"  g  2. 

Taking  case  or  Question  from  jury  in  boundary 
dispute,  see  "Trial,"  {  2. 

{    1.     Description. 

♦Under  the  facts  held  proper  to  reverse  the 
calls  of  a  patent  to  discover  where  the  mistake 
in  the  calls  of  the  patent  occurred. — Combs  v. 
Virginia  Iron,  Coal  &  Ooke  Co.  (Ky.)  815. 


*P«lat  annotated.   See  syllalnu. 
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•The  call  of  a  patent  "south  18*  west  220 
polea"  held  to  be  a  clerical  error  for  "south  81° 
west  220  poles."— Combs  v.  Virginia  Iron,  Coal 
&  Coke  Co.  (Ky.)  815. 

The  original  surrey  and  aecompanyine  plot 
may  always  be  considered  to  correct  a  mistake 
in  the  calls  of  a  patent.— Combs  t.  Virginia 
Iron,  Goal  &  Coke  Co.  (Ky.)  815. 

•The  courts,  by  grading  the  dignity  of  the 
different  classes  of  calls  in  deeds,  intended  only 
to  establish  a  rule  for  arriving  at  the  boundaries 
actually  established. — Jageera  v.  Stringer  (Tex. 
Civ.  App.)  151. 

•The  general  rule  that  monuments  and  nat- 
ural objects  prevail  over  calls  for  conrse  and 
distance  in  cases  of  conflict  held  not  applicable 
where  the  circumstances  show  that  the  monu- 
ments and  natural  objects  were  placed  by  mis- 
take.—Jaggers  V.  Stringer  (Tex.  Civ.  Appi)  151. 

§  2.    Erldemoe,    aMsertalaineiit^    and    •■- 
tabllshment. 

•Evidence  held  to  sustain  a  finding  that  the 
-description  in  a  patent  covered  the  land  in 
controversy  and  did  not  leave  vacant  land  be- 
tween the  survey  patented  and  an  adjoining 
survey.— Wilson  ▼.  Nante  (Ky.)  801. 

•Evidence  held  to  sustain  a  finding  that  a 
division  line  ran  along  the  center  of  a  lane.— 
Turner  v.  Dixon  (Ky.)  814. 

•Where  a  division  of  land  was  made  by  per- 
sona of  legal  age  and  competent  to  contract, 
and  had  been  acquiesced  in  for  over  40  years, 
it  will  not  be  disturbed  because  the  forms  of  law 
were  not  invoked  in  establishing  It. — Turner  v. 
Dixon  (Ky.)  814. 

Evidence  held  to  warrant  a  finding  that  ad- 
joining owners  under  overlapping  patents  bad 
Anciently  agreed  on  the  boundary  line  between 
them.— J.  D.  Hughes  Lumber  Co.  v.  Valentine 
(Ky.)  839. 

•An  ancient  agreement  between  adjoining  own- 
ers, establishing  a  boundary  line  between  over- 
lapping surveys,  under  which  they  had  acted 
and  held  possession  for  many  years,  will  be  en- 
forced by  the  courts.- .T.  D.  Hughes  Lumber 
Co.  v,  Valentine  (Ky.)  839. 

In  an  action  involving  a  boundary  dispute,  re- 
quested instruction  on  issue  of  estoppel  held 
properly  refused. — Dee  v.  Nachbar  (M!o.)  35. 

Plaintiff  in  trespass  to  try  title  by  proof  of 
location  of  a  comer  held  required  to  show  with 
reasonable  certainty  the  existence  of  the  monu- 
ment or  natural  object  relied  on.— Jaggers  v. 
Stringer  (Tex.  Civ.  App.)  15L 

In  trespass  to  try  title,  where  the  description 
of  the  lot  in  controversy  is  dependent  on  the 
location  of  another  lot,  the  actual  location  of 
the  other  lot  can  be  shown  without  specially 
pleading  it,  where  the  purpose  was  to  show  the 
the  true  location  of  the  lot  in  controversy.— Mc- 
Keon  V.  Roan  (Tex.  Civ.  App.)  404. 

•In  trespass  to  try  title,  parol  evidence  tend- 
ing to  show  the  true  location  of  the  lot  on  which 
depends  the  description  of  the  land  in  contro- 
versy is  admissible. — McKeon  v.  Roan  (Tex. 
Civ.  App.)  404. 

In  trespass  to  try  title  to  recover  a  city  lot, 
plaintiff  could  show  a  mistake  in  the  descrip- 
tion in  a  deed  more  than  10  years  old  in  order 
to  prove  the  actual  location  of  the  lot  In  con- 
troversy.—McKeon  V.  Roan  (Tex.  Civ.  App.) 
404. 

•Where  the  boundary  between  two  lots  of  land 
is  in  dispute,  the  owners  may  agree  upon  a  divi- 
sion line  as  the  true  boundary  between  them. — 
McKeon  v.  Roan  (Tex.  Civ.  App.)  404. 


common  point,  which  comers  did  not  colndde, 
the  issue  as  to  which  call  should  govern  held  for 
the  jury.— Titterington  v.  Kirby  (Tex.  Civ.  App.) 
890. 

BREACH. 

Of  conditioii.  gee  "Insurance,"  {  4. 

Of  contract  for  sale  of  goods,  see  "Sales,"  {  4. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  {  3. 

Of  covenant,  see  "Covenants,"  12;  "Insur- 
ance," i  4. 

Of  warranty,  see  "Insurance,"  i  4, 

BREACH  OF  THE  PEACL 

•Accused   held  not  Enilty  of  disturbing  the 
CTex.  Cr.  AppO  854. 


I>eace.— Hale  v.  State 


Corroboration 
Iaw,"  I  14. 


BRIBERY. 

«t   accomplices,   see   "Crimbud 


•In  an  action  to  recover  land,  where  a  survey 
called  for  certain  corners  of  other  tracts  as  a 


to  comm: 

(Mo.  App.)  639, 

•Point  annotated.   See  ayllalnu. 


BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  "Bk- 

ror,^*^  !  17. 
Propositions   nnder  assignment  of  onots,   see 

"Appeal  and  Error,"  $  16. 

BROKERS. 

See  "Principal  and  Agent" 

Applicability  of  instruction  to  pleadings  and  ev- 
idence in  action  for  brokers'  commissions,  see 
"Trial,"  |  6. 

Consideratwn  for  modification  of  contract  to 
pay  broker's  commission,  see  "Contracts,"  {  3. 

Evidence  as  to  custom  of  businpss  in  action  for 
compensation,  see  "Evidence,"  {  3. 

Inaorance  brokers,  see  "Insurance,"  i  1. 

Pleading  inconsistent  defenses  in  action  for  bro- 
ker's oommissions,  see  "Pleading,"  {  3. 

{   1.    Employment   and    anthorlty. 

Under  Laws  1903,  p.  161  [Ann.  St  1906,  { 
1993-11,  evidence  held  sufficient  to  show  that 
plaintifc  was  authorized  in  writing  to  sell  de- 
fendant's land.— Holbrook-Blackwelder  Real 
Estate  &  Trust  Co.  v.  Hartman  (Mo.  App.) 
1115. 

•Real  estate  agents  held  authorized  to  execute 
a  contract  of  sale  in  behalf  of  the  owner  of 
property.— Colvin  v.  Blanchard  (Tex.)  323. 

•Real  estate  agents  held  not  authorized  by  the 
owner  of  land  to  accept  notes  payable  "on  or 
before"  in  part  payment  of  purchase  price. — 
Colvin  V.  Blanchard  (Tex.)  32^ 

t  2.    Gompeaaatlon  and  Ilea. 

•An  objection  by  plaintiff  to  goods  negotiated 
for  by  defendants  under  a  contract  to  purchase 
for  plaintiff  and  then  purchasing  direct  from 
the  owner  does  not  ^ve  defendants  a  cause  of 
action  against  plaintiff.— Allen  v.  Hodge  (Ky.) 

•Where  plaintiff,  employed  by  defendant  to 
sell  a  mining  lease,  contracted  with  the  pur- 
chaser's agent  to  pool  commissions  and  received 
commissions  from  the  purchaser  without  de- 
fendant's knowledge,  such  transactions  consti- 
tuted a  defense  to  plaintifTs  right  to  recover 
commissions  from  defendant— Gorder  v.  O'Neill 
(Mo.)  10. 

•An  agent  employed  by  an  owner  to  procure 
a  lessee  who  Induceid  the  lessee  pending  negotia- 
tions to  pa^  him  a  commission  held  not  entitled 
Ission  from  tlie  owner.— Winter  v.  C 
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*Oiie  employed  by  the  owner  of  a  lease  to  ne- 
gotiate a  sale  thereof,  who  begins  the  negotia- 
tious  which  finally  result  in  a  sale  as  authoiv 
ized,  may  recover  the  compensation  agreed  on. 
— Northrup  v.  Diggs  (Mo.  App.)  1123. 

*In  an  action  for  commission  for  negotiating 
the  sale  of  a  lease,  defendant  held  not  liable  to 
plaintiff  for  commission  where  he  afterwards 
made  the  sale  for  the  same  price  to  the  same 
party  through  a  different  agent — Northrup  t. 
Diggs  (Mo.  App.)  1123. 

*No  time  having  been  fixed,  an  agency  to  sell 
real  estate  may  be  revoked  after  a  reasonable 
time,  provided  it  is  done  in  good  faith.— Newton 
V.  Conness  (Tex.  Civ.  App.)  892. 

*Broker  not  having  procured  a  pnrchaser  will- 
ing to  pay  the  sum  stipulated,  but  only  a  less 
sum,  the  owner  held  entitled  to  reject  the  offer 
and  sell  the  remainder  of  the  land,  after  the  sale 
of  a  portion  by  him,  and  not  liable  for  commis- 
sions on  such  sale.— Newton  v.  Conness  (Tez. 
Civ.  App.)  892. 

*Though  a  broker  may  have  given  the  name  of 
the  intending  purchaser  to  tne  owner  of  the 
land,  and  the  owner  utilized  that  knowledge,  yet 
under  the  facts  the  broker  held  not  entitled  to 
a  commission. — Newton  v.  Conness  (Tex.  Civ. 
App.)  892. 

*An  owner  held  not  entitled  to  evade  the  pay- 
ment of  commissions  by  discharging  the  broker 
and  selling  the  property  at  a  lower  price,  where 
he  does  so  for  the  purpose  of  defrauding  the 
broker  out  of  his  commissions.— Newton  v.  Con- 
ness  (Tex.  Civ.  App.)  892. 

*A  real  estate  broker  Is  entitled  to  a  com- 
mission where  he  is  the  efficient  cause  of  a 
sale,  though  it  is  concluded  by  the  owner  him- 
self.—West  Bros.  V.  Thompson  &  Greer  (Tex. 
Civ.  App.)  1134. 

'Where  a  real  estate  broker's  commission  de- 
pended upon  a  sale,  he  was  not  entitled  to  it 
upon  the  execution  of  a  contract  giving  an  op- 
tion to  purchase.— Wilson  v.  Ellis  (Tex.  Civ. 
App.)  1152. 

i  3.    .Aotioiis  for  oompeiiiation. 

*In  an  action  for  a  broker's  commission,  evi- 
dence held  not  to  preponderate  in  favor  of  plain- 
tifl.— Gould  V.  St  John  (Mo.)  28. 

'Evidence  in  an  action  for  a  real  estate  bro- 
ker's commission  for  selling  land  held  to  sus- 
tain a  judgment  for  plaintiff. — Morris  v.  Mc- 
Daniel  (Mo.  App.)  11()7. 

In  an  action  by  a  broker  to  recover  commis- 
sions on  the  sale  of  land,  evidence  held  to  sup- 
port a  finding  that  an  option  authorizing  plain- 
tiff to  sell  the  land  had  not  expired  before  the 
sale.— Holbrook-Blackwelder  Beal  Estate  ft 
Trust  Co.  V.  Hartman  (Mo.  App.)  1115. 

*In  an  action  for  commission  for  sale  of  a 
lease,  the  petition  in  which  alleges  that  de- 
fendant autnorized  plaintiff  to  negotiate  a  sale, 
the  word  "negotiate"  should  be  construed  to 
mean  conversation  in  arranging  the  terms  of 
a  contract.— Northrup  v.  Diggs  (Mo.  App.) 
1128. 

Instmctions  in  an  action  by  a  broker  for 
commission  held  erroneous.— Northrup  v,  Diggs 
(Mo.  App.)  ll'iS. 

In  an  action  for  a  real  estate  broker's  corn- 
minion,  held  not  necessary  for  the  owner  to 
plead  that  a  contract  relied  upon  by  the  brok- 
er was  not  consummated  by  a  sale  of  the  land. 
—Wilson  V.  Ellis  (Tex.  Civ.  App.)  1152. 

I  4.    Blckts,  powen.  Mid  IlablUtlM  as  to 
tnlrd  persona. 

*The  owner  of  land  held  not  to  have  ratified 
tlie  acts  of  his  agents  in  making  an  unauthoriz- 
ed sale  of  his  land  by  remaining  silent  and  ig- 


noring  the   transaction.— Colvin   v.   Blancbard 
(Tex.)  823. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

Taxation,  see  "Taxation,"  {  2. 

Building  and  loan  associations  are  a  peculiar 
kind  of  corporation,  more  in  the  natnre  of  co- 
operative home  building  partnerships  than  com- 
mercial bodies. — C!ommonweaIth  v.  Home  &  Sav- 
ings Fund  Co.  Bldg.  Asa'n  (Ky.)  221. 


BUILDING  CONTRACTS. 


"Con- 


Construction  of,  as  question  for  jury, 
tracts,"  i  2. 

Discharge  of  contractor's  sureties,  see  "Princi- 
pal and  Snrety,"  {  8. 

.  BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 
I  8. 

BURGLARY. 

Competency  of  witness  convicted  of  burglary  in 
another  state,  see  ''Witnesses,"  i  1. 

Evidence  of  other  offenses,  see  "Criminal  Law," 
i  8. 

Harmless  error,  see  "Criminal  Law,"  {  43. 

Sufficiency  of  instructions  in  general,  see  "Crim- 
inal Law."  i  23. 

Testimony  of  accomplices,  see  "Criminal  Law," 
S  14. 

{   1.    Fzoaeentlon  and  punishment. 

Evidence  held  not  to  sustain  a  conviction  as  an 
accomplice  to  a  burglary.— Hall  v.  State  (Tex. 
Cr.  App.)  379. 

BURIAL  GROUNDS. 

S«e  "Cemeteries." 

BY-LAWS. 

Of  insurance  associations,  see  "Insurance,"  § 
10. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title" ;  "Reformation  of  Instru- 
ments." 

Cancellation  of  deed  of  community  property,  see 
"Husband  and  Wife,"  8  4.  _ 

Cancellation  of  insurance  certificate,  see  in- 
surance," i  10. 

Cancellation  of  note  by  giving  renewal  note,  see 
"Bills  and  Notes,"  {  3. 

Rescission  of  contracts  for  sale  of  goods,  see 
"Sales,"  i  3. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  f  2. 

I    1.    RIcht  of  Botlon  and  defenses. 

The  rule  that  a  subsequent  grantee  may  not 
maintain  a  suit  to  set  aside  for  fraud  a  prior 
deed  from  his  grantor  to  a  third  person  held 
not  to  apply  where  the  grantee  had  a  prior  equi- 
table right  in  the  subject  of  the  grant.— Weis- 
aenfels  v.  Cable  (Mo.)  1028. 

{  2.     Frooeedlncs  and  relief. 

While  inadequacy  of  consideration  is  insuffi- 
cient to  warrant  a  court  of  equity  in  annulling 
a  sale  of  land,  yet  in  connection  with  other 
facts  it  may  be  considered  in  determining  the 
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question  aa   to  whether  an  actual  frand  has 
been  committed.— Derby  t.  Donahoe  (Mo.)  632. 

Bnrden  of  proof  htid  upon  plaintiff  in  a  suit 
to  cancel  notes  to  dissolve  a  joint-stock  com- 
pany and  for  an  accounting  to  prove  his  al- 
legation.—Harpold  T.  Moss  (Tex.  Civ.  App.) 
1131. 

CARNAL  KNOWLEDGE 

See  "Rape." 

CARRIERS. 

Amendment  of  pleading  affecting  limitatdons  in 
action  for  injuries  to  passenger,  see  "Iiimita- 
tion  of  Actions,"  §  2. 

Applicability  of  instructions  to  pleadings  and 
evidence  in  action  for  death  of  passenger,  see 
"Trial,"  S  6- 

Assessment  of  damages  in  action  for  injuries  to 
passenger,  see  "Damages,"  S  6. 

Construction  and  operation  of  instruction  in  ac- 
tion for  injnries  to  passenger,  see  "Trial,"  i  8. 

Construction  of  statute  imposing  penalty  for 
failure  to  furnish  cars,  see  "Statutes,"  |  6. 

Direct  or  remote  consequences  of  injuries  to 
passenger,  see  "Damages,"  |  1. 

Evidence  of  damages  in  action  for  injuries  to 
passenger,  see  "Damages,"  S  6. 

Eixamination  of  witnesses  in  action  for  injuries 
to  passenger,  see  "Witnesses,"  {  2. 
'  Excessive  damages  for  injuries  to  passenger,  see 
"Damages,"  S  8. 

Harmless  error  in  action  for  election  of  passen- 
ger, see  "Appeal  and  Error,     §  33. 

Harmless  error  in  action  for  injuries  to  passen- 
ger, see  "Appeal  and  Error,"  f  33. 

Harmless  error  in  action  for  loss  of  shipment, 
see  "Appeal  and  Error,"  g  26. 

Opinion  evidence  in  action  for  injuries  to  live 
stock,  see  "Evidence,"  §  10. 

Opinion  evidence  in  action  for  loss  of  shipment, 
see  "E}vidence,"  i  10. 

Province  of  court  and  jury  in  action  for  inju- 
ries to  passenger,  see  "Trial,"  J  3. 

Requests  for  instruction  in  action  for  injuries 
to  passenger,  see  "Trial,"  §  7. 

Review  in  action  for  injuries  to  passenger  as 
dependent  on  record  on  appeal  or  writ  of  er- 
ror, see  "Appeal  and  Error,"  {  0. 

{   1.    Control  and' reKuIatloB-of  eontmoa 
carriers. 

An  application  to  a  carrier  for  cars  held  in- 
sufficient to  subject  the  carrier  to  the  penalty, 
nnder  Sayles'  Ann.  Civ.  St.  1897,  arts.  4497- 
4499.— Texas  &  P.  Ry.  Co.  v.  Blocker  (T«. 
Civ.  App.)  7ia 

Where  plaintiff  is  precluded  from  recovering 
the  penalty,  under  Sayles'  Ann.  Civ.  St.  1897, 
arts.  4498,  4499,  for  failure  to  furnish  cars,  he 
will  also  be  precluded  from  recovering  damages 
under  that  statute.— Texas  &  P.  Ry.  Co.  v. 
Blocker  (Tex.  Civ.  App.)  718. 

S  2.    CarriaKe  of  cooda— Transportation 
and  delivery  by  carrier. 

*In  an  action  against  a  carrier  for  loss  of 
goods,  the  harden  of  proof  held  to  be  on  the 
defendant  to  justify  nondelivery.— Hammett  & 
Katter  v.  Wabash  R.  Co.  (Mo.  App.)  1106,  1107. 

The  right  of  a  carrier  to  sell  goods  on  the  re- 
fusal of  the  consignee  to  accept  them  can  only 
be  exercised  after  notice  to  the  consignor  and 
due  notice  of  sale. — Missouri,  K.  &  T,  Ry.  Co. 
of  Texas  v.  Groce  (Tex.  Civ.  App.)  720. 

A  sale  of  goods  by  a  carrier  on  the  refusal  of 
the  consignee  to  accept  them  held  unauthorized. 
•  —Missouri,  K.  &  T.  By.  (Do.  of  Texas  ▼.  Groce 
(Tex.  Civ.  App.)  720. 


I   3.    — —  Irf>sa  of  or  injnry  to  gooda. 

*nnder  a  custom,  a  carrier  held  entitled  to 
assume,  on  failure  of  the  shipper  to  give  notice 
that  he  desired  the  ventilators  of  a  car  changed, 
that  the  shipper  did  not  desire  them  changed, 
and  not  liable  for  failure  to  do  so.— B.  F. 
Schwartz  &  (>>.  v.  Erie  B.  Co.  (Ely.)  118& 

*A  carrier  held  not  responsible  for  injury  to 

?oods  due  to  their  own  inherent  nature,  without 
ault  on  the  carrier's  part,  or  the  shipper's  neg- 
ligence.—B.  P.  Schwartz  &  Co.  v.  Erie  B.  Co. 
(Ky.)  1188. 

Where  a  carrier's  agent  takes  note  of  dam- 
aged goods  and  reports  to  carrier,  who  investi- 
gates, held,  that  consignee  need  not  ^ive  notice 
required  by  contract  of  shipment. — Nairn  v.  Mis- 
souri, K.  &  T.  By.  (3o.  (Mo.  App.)  102. 

♦Where  goods  delivered  to  a  carrier  in  good 
condition  are  delivered  to  consignee  in  damaged 
condition,  it  may  he  inferred  that  they  were 
damaged  by  the  carrier  and  through  its  negli- 
gence.—Nairn  V.  Missouri,  K.  &  T.  By.  Co.  (Mo. 
App.)  102. 

In  an  action  against  a  carrier  for  loss  of 
freight,  where  plaintiff  pleads  the  contract  of 
carriage,  its  provisions  inure  to  the  benefit  of 
defendant  witnont  being  pleaded  by  it — Houston 
&  T.  C.  R.  Co.  V.  Groves  (Tex.  CSv.  App.)  416. 

*A  8him>er  held  not  estopped  from  claiming 
damages  for  injury  to  his  goods  caused  by  the 
car's  defective  roof  simply  oecause  he  objected 
to  the  carrier's  substitution  of  another  car  after 
he  had  gone  to  the  expense  of  loading  his  goods, 
—Texas  &  P.  Ry.  C!o.  v.  Townsend  (Tex.  Civ. 
App.)  760. 

i  4.    ^^  Oonneoting  carriers. 

The  mere  receipt  by  a  connecting  carrier  of 
its  proportionate  share  of  the  general  freight 
rate  charged  does  not  render  it  jointly  liable 
for  a  loss  of  the  goods  occurring  on  another 
connecting  line.— Houston  &  T.  C.  R.  Co.  v. 
Groves  (Tex.  Civ.   App.)  416. 

The  fact  that  a  connecting  carrier  receive* 
and  hauls  a  car  of  goods  and  collects  the 
charges  does  not  render  it  jointly  liable  for 
damages  to  the  goods  with  the  company  that 
executed  the  bill  of  lading,  or  operate  as  a 
ratification  by  it  of  the  contract  tor  shipment. 
—Houston  &  T.  C.  R.  Co.  v.  Groves  (Tex.  Civ. 
App.)  416. 

An  arrangement  between  two  carriers  that 
each  should  receive  traffic  from  the  other  and 
one  collect  the  entire  toll  does  not  create  snch 
an  agency  or  relation  between  them  as  to 
render  one  liable  for  loss  caused  by  the  other. 
—Houston  &  T.  C.  R.  Co.  v.  Groves  (Tex.  Civ. 
App.)  416. 

Sayles'  Rev.  Civ.  St.  1887.  art.  S31b,  held 
not  to  apply  to  an  interstate  shipment. — Hous- 
ton &  T.  C.  R.  Co.  v.  Groves  (Tex.  Civ.  App.> 
416. 

In  an  action  against  connecting  carriers  for 
the  loss  of  goods,  the  inference  that  the  mana- 
j^ers  of  the  companies  had  snch  an  understand- 
ing regarding  shipments  as  to  bring  a  contract 
of  transportation  within  Rev.  St.  1895.  art 
331a,  held  warranted.— Texas  &  P.  Ry.  CJo.  v. 
Townsend  (Tex.  Civ.  App.)  760. 

A  contract  to  transport  goods  held  within 
Rev.  St  1895,  art  831a,  making  connecting  cai^ 
riers  agents  of  each  other  for  the  transporta- 
tion of  goods.— Texas  &  P.  Ry.  (3o.  v.  Townsend 
(Tex.  CSv.  App.)  760. 

(   5.    Carrtace  of  live  stock. 

♦Contract  for  carriage  of  cattle,  limiting  lia- 
bility to  carrier's  own  line,  exempts  it  from 
liability  for  damage  on  connecting  line  from  nar- 
ligence  of  the  connecting  carrier. — Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Slaughter  (Ark.)  20a 


♦Point  annotated.   See  arllalnu. 
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In  an  action  for  injuries  to  cattle  shipped  on 
defendant's  line,  evidence  held  gnfficient  to  war- 
rant a  finding  tliat  a  line  to  wliicli  the  cattle 
were  transferred  was  a  connecting  carrier. — Chi- 
rago,  R.  I.  &  P.  Ry.  Co.  t.   Slaughter  (Ark.) 

♦Under  Eev.  St.  U.  S.  (  4386  [U.  S.  Comp. 
St.  1901,  p.  2995],  it  is  the  duty  of  a  railroad 
to  he  reasonably  well  prepared  to  care  for  live 
stocic  at  the  places  where  it  is  unloaded  for 
rest,  water,  and  feed.— Illinois  C3ent  B.  Co.  t. 
Gurry  (Ky.)  294. 

•In  an  action  against  several  carriers  for  in- 
juries to  freight,  none  of  them  will  be  responsi- 
ble for  damages  occurring  beyond  the  end  of 
their  lines,  in  the  absence  of  a  special  contract. 
—Illinois  Cent  R.  Co.  v.  Curry  (Ky.)  294. 

*A  contract  with  an  initial  carrier  for  the 
shipment  of  live  stock  held  binding  on  all  con- 
necting carriers.— Illinois  Cent.  R.  Co.  v.  Curry 
(Ky.)  294. 

Where  freight  is  injured  by  the  negligence  of 
any  of  the  connecting  carriers  an  action  may  be 
brought  against  the  mitial  carrier  in  the  county 
where  the  contract  was  made. — Illinois  Cent.  U. 
Co.  V.  Cnrry  (Ky.)  294. 

In  an  action  against  an  initial  carrier  for  in- 
juries to  freight,  all  the  connecting  carriers 
may  be  made  parties  defendant,  and  if  brought 
before  the  court,  as  provided  by  Civ.  Code  Prac. 
i  51,  a  judgment  may  be  given  against  any  one 
or  all  of  them.— Illinois  Cent.  R.  Ca  v.  Curry 
(Ky.)  294. 

In  an  action  against  connecting  carriers  for 
injury  to  live  stock  in  shipment  held,  that  there 
was  no  variance  or  failure  of  proof,  under  Civ. 
Code  Prac.  JS  129,  ISl.— Illinois  Cent  R.  Co.  v. 
Curry  (Ky.)  294. 

*In  an  action  against  a  railroad  for  injuries 
to  live  stock,  an  instruction  on  the  measure  of 
damages  held  correct. — Illinois  Cent  B.  Co.  v. 
Curry  (Ky.)  294. 

*In  an  action  agrainst  connecting  carriers  for 
injuries  to  live  stock  in  shipment,  the  refusal  to 
give  a  peremptory  instruction  for  one  of  defend- 
ants held  not  error. — Illinois  Cent  R.  Ca  v. 
Curry  (Ky.)  294. 

In  an  action  Malnst  several  carriers  for  in- 
juries to  freight,  in  the  absence  of  a  special  con- 
tract, the  jury  snould  be  instructed  to  find  a  sep- 
arate verdict  against  each  carrier  for  the  dam- 

tes  on  its  line.— Illinois  Cent.  R.  <3o.  v.  Curry 

£y.)  294. 

*A  carrier,  having  received  a  mule  for  ship- 
ment in  good  condition,  held  liable  for  its  safe 
delivenr,  unless  its  death  was  caused  by  an  act 
of  God,  public  enemy,  inherent  vice  of  the  ani- 
mal, or  some  conduct  of  plaintiff.— International 
&  G.  N.  R.  Co.  v.  Nowaski  (Tex.  Civ.  App.)  437. 

In  an  action  against  a  carrier  for  death  of 
a  mule  delivered  to  it  for  transportation,  evi- 
dence of  the  appearance  of  the  mule's  remains, 
their  condition  and  surroundings,  was  only  ad- 
missible to  establish  the  cause  of  death. — Inter- 
national &  G.  N.  R.  Co.  V.  Nowaski  (Tex.  Civ. 
App.)  437. 

•Delivery  of  a  mule  to  a  carrier  for  trans- 
portation being  shown,  proof  that  the  mule  was 
dead  when  it  arrived  at  destination  was  sufiS- 
cient  to  create  a  prima  facie  case  of  liability 
against  the  carrier. — International  &  G.  N.  R. 
CS).  V.  Nowaski  (Tex.  Civ.  App.)  437. 

(   6.    CarrlME*    ot    Dasiencera— Relatioa, 
between  o*nler  and  paasemger. 

•Ordinarily,  when  one  goes  to  a  railroad 
station  with  the  intention  of  taking  the  next 
passenger  train,  he  becomes,  in  contemplation 
of  law,  a  iMissenger,  whether  he  has  actually 


bought  a  ticket  or  not— Texas  Midland  R.  R. 
V.  Griggs  (Tex.  Civ.  App.)  411. 

•A  passenger  in  alighting  at  an  intermediate 
station  for  any  purpose  consistent  with  the 
character  of  a  passenger  held  not  to  lose  his 
character  as  a  passenger,  and  entitled  to  the 
protection  due  a  passenger  in  his  efforts  to 
board  the  train.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Price  (Tex.  Civ.  App.)  700. 

•A  passenger  in  alighting  from  a  train  to  get 
a  lunch  held  not  to  cease  to  be  a  passenger, 
and,  not  having  entered  the  train  sooner,  the 
conductor  was  oound  to  hold  the  same  in  ac- 
cordance with  his  answer  as  to  the  time  the 
train  would  stop. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Price  (Tex.  Civ.  App.)  700. 


I  7. 


of    coatraet    of 


—  Ferf  ormance 
transportation. 

In  an  action  against  a  railroad  for  failure  to 
afford  plaintiff  a  reasonable  opportunity  to  leave 
the  train,  evidence  held  insufficient  to  sustain 
a  charge  of  incivility  on  the  part  of  the  con- 
ductor.—Smith  T.  St  Louis  &  S.  F.  R.  Co.  (Ma 
App.)  108. 

•In  an  action  against  a  railroad  for  failure  to 
afford  plaintiff  a  reasonable  opportunity  to  leave 
the  train,  a  judgment  for  SlOO  held  excessive. — 
Smith  y.  St  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
108. 

•In  an  action  against  a  railroad  for  failure 
to  afford  plaintiff  a  reasonable  opportunity  to 
leave  the  train,  the  measure  of  damages  sliouid 
be  reasonable  compensation  for  actual  incon- 
venience and  loss  of  time  and  labor  of  return- 
ing to  her  original  destination.— Smith  r.  St 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  108. 

t   8.    ^—  Personal  Injuries. 

In  an  action  against  a  railroad  company  for 
illness  caused  by  lack  of  accommodations  at  a 
station,  evidence  held  competent  to  show  wheth- 
er the  station  was  a  regular  or  only  a  flag  sta- 
tion.—Choctaw,  O.  &  G.  Ry.  Co.  V.  Stanford 
(Ark.)  205. 

In  an  action  by  a  passenger  for  personal  in- 
juries, in  view  of  the  testimony,  held,  that  each 
party  was  entitled  to  an  instruction  presenting 
their  respective  theories.— ITlaherty  r.  St.  Louis 
Transit  Co.  (Mo.)  15. 

In  an  action  by  a  passenger  for  personal  in- 
juries, an  instruction  held  not  open  to  the  ob- 
jection that  it  permitted  plaintiff  to  recover 
without  a  finding  that  the  car  had  stopped  when 
plaintiff  sought  to  enter.— Flaherty  v.  St.  Louis 
Transit  Co.  (Mo.)  15. 

•Where  a  passenger  was  injured  by  falling 
from  the  icy  platform  and  steps  of  a  railroad, 
car,  the  carrier  was  not  chargeable  with  negli- 
gence merely  because  vestibuled  cars  were  not 
provided.— Haas  v.  St  Louis  &  S.  F.  R.  CJo. 
(Ma  App.)  599. 

A  request  to  charge  that  a  carrier  was  not 
bound  to  remove  ice  and  snow  accumulating  on 
car  platforms  and  steps  en  route  before  permit- 
ting passengers  to  alight  held  properly  refused 
as  not  stating  the  degree  of  care  required. — 
Haas  T.  St  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
699. 

An  instruction  absolutely  relieving  a  carrier 
from  the  duty  of  removing  ice  from  its  car 
steps,  where  the  ice  accumulated  en  route,  held 
properly  refused. — Haas  v.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.  App.)  599. 

In  an  action  for  injuries  to  a  passenger,  testi- 
mony as  to  the  speed  of  the  train  at  the  time  <^ 
its  derailment  held  properly  admitted.— Texas  & 
N.  O.  R.  Co.  V.  Clippenger  (Tex.  Civ.  App.)  155. 

•In  an  action  for  injuries  to  a  passenger,  held, 
that  the  questions  of  the  negligence  oi  tne  de- 


*Foint  annotated.   See  wjJMnut, 
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fendant  and  its  employes  were  for  the  JU17. — 
Texas  &  N.  O.  E.  Oo.  v.  Clippenger  (Tex.  Civ. 
App.)  155. 

In  an  action  for  injuries  to  a  passenger,  an 
instruction  that  if  defendant  was  negligent  in 
running  its  train  over  an  oi>en  switch  at  an  ex- 
cessive rate  of  speed,  or  failed  to  exercise  due 
care  and  foresight  in  regard  to  the  condition  of 
the  switch,  and  such  conduct  constituted  negli- 
gence, the  defendant  was  liable,  held  not  erro- 
neous.—Texas  &  N.  O.  R.  Co.  V.  Clippenger  (Tex. 
Civ.  App.)  155. 

In  an  action  for  personal  injuries  by  derail- 
ment of  a  train,  evidence  held  to  support  a  ver- 
dict for  plaintiff.— Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Walker  (Tex.  Civ.  App.)  4(X). 

'Where  a  person  accompanies  a  passenger  into 
a  train  at  the  carrier's  invitation,  it  should  hold 
the  train  a  reasonable  time  to  allow  him  to 
alight.— St  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Cunningham  (Tex.  Civ.  App.)  407. 

*A  person  accompanying  a  passenger  held  au- 
thorized to  enter  the  train  to  assist  her,  and  to 
rely  on  information  furnished  bf  an  employ^  as 
to  the  length  of  stop. — St  Louis  Southwestern 
Ry.  Co.  of  Texas  T.  (Cunningham  (Tex.  Civ. 
App.)  407. 

An  instruction  in  an  action  against  a  railroad 
company  for  injuries  caused  by  alighting  from 
a  moving  train,  as  to  the  duty  of  the  company 
to  hold  the  train,  held  not  misleading. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Cunningham 
(Tex.  Civ.  App.)  407. 

'*A  carrier  is  held  to  the  highest  degree  of 
care  to  prevent  injury  to  its  passengers. — 
Texas  Midland  R.  R.  v.  Griggs  (Tex.  Civ.  App.) 
411. 

Where  a  railroad  In  compliance  with  the  ex- 
press requirements  of  Rev.  St.  1895,  art.  4521, 
opened  its  station  one  hour  before  the  departure 
of  a  train,  it  was  not  liable  to  a  prospective 
passenger  for  injuries  and  suffering  resulting 
to  the  passenger  from  exposure  before  the  sta- 
tion was  opened.— Texas  Midland  E.  R.  v. 
Origgs  (Tex.  Civ.  App.)  411. 

♦If  a  boy  passenger  on  a  railway  train  had 
intelligence  enough  to  understand  that  it  was 
more  dangerous  to  ride  on  a  car  platform  or  on 
the  steps  than  inside  the  car,  no  duty  devolved 
upon  the  company  to  prevent  him  from  so  rid- 
ing.—Walling  V.  Trinity  &  Brazos  Valley  Ry. 
Co.  (Tex.  Civ.  App.)  417. 

*In  an  action  for  injury  to  a  passenger 
through  an  alleged  defective  car  step,  evidence 
of  the  condition  of  the  step  at  times  after  the 
date  of  the  accident  is  immaterial,  in  the  ab- 
sence of  proof  that  at  such  times  it  was  in  the 
same  condition  as  when  the  accident  occurred. 
—Walling  V.  Trinity  &  Brazos  Valley  By.  Co. 
(Tex.  Civ.  App.)  417. 

*Scope  of  authority  of  conductor  of  a  train 
held  to  extend  to  the  announcement  to  a  pas- 
senger of  the  name  of  a  station,  a  statement  of 
the  time  the  train  would  remain  there,  and  the 
holding  of  the  train  in  accordance  with  such 
Htateniem.— Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Price  (Tex.  Civ.  App.)  700. 

§   9.    ^—  Contributory      nesUgence       of 
person  Injured. 

*In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger,  an  instruction 
as  to  plaintiff's  contributory  negligence  held 
proper.---Slmonton  v.  St  Louis  Transit  Co.  (Mo.) 

In  an  action  for  injuries  sustained  by  the  de- 
railment of  the  train,  evidence  examined,  and 
Md  not  to  show  contributory  negligence. — Ft 


Worth  &  D.  C.  By.  Co.  v.  Walker  (Tex.  Civ. 
App.)  400. 

Instructions  in  an  action  against  a  railroad 
company  for  injuries  caused  by  alighting  from 
a  moving  train,  as  to  contributory  negligence 
of  plaintiff,  held  not  objectioaabie.— St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Cunningham 
(Tex.  Civ.  App.)  407. 

In  an  action  against  a  railroad  for  injuries 
in  alighting  from  a  moving  train,  requests  for 
instructions  as  to  contributory  negligence  held 
properly  refused.— St  Louis  Southwestern  By. 
Co.  of  Texas  v.  Cunningham  (Tex.  Giv.  App.) 
407. 

*Under  the  facts  stated,  a  boy  passenger,  rid- 
ing on  the  platform  and  a  defective  step  of  a 
railway  car,  held  to  assume  the  risk  of  injury 
through  audi  a  step  and  swaying  of  the  train 
caused  by  defective  track  and  roadbed.— Walling 
V.  Trini^  A  Brazos  Valley  By.  Co.  (Tex.  Civ. 
App.)   417. 

In  an  action  for  injurv  to  a  boy  while  riding 
on  a  railway  car  platform,  the  burden  held 
upon  him  to  prove  he  lacked  sufficient  intel- 
ligence and  discretion  to  appreciate  the  danger 
of  so  riding. — Walling  v.  Trinity  &  Brazos  V  al- 
ley By.  Co.  (Tex.  Civ.  App.)  417. 

In  an  action  against  a  carrier  for  injury  to 
a  youth  who  fell  from  a  moving  train,  an  in- 
struction held  not  objectionable. — ^Walling  v. 
Trinity  &  Brazos  Valley  By.  Co.  (Tex.  Civ. 
App.)  417. 

•Whether  a  passenger  was  guilty  of  contribu- 
tory negligence  in  attempting  to  board  the  train 
while  it  was  moving  held  for  the  jury.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Price  (Tex. 
Civ.  App.)  700. 

*In  an  action  by  a  husband  to  recover  for 
injuries  to  his  wife  while  alighting  from  a  rail- 
road car,  evidence  held  insufficient  to  show  that 
the  wife  was  guilty  of  contributory  negligence. 
—Chicago,  R.  L  &  P.  B.  Co.  V.  Cleaver  (Tex. 
Civ.  App.)  721. 

*It  is  not  negligence  per  se  to  board  a  slow- 
ly moving  train  or  to  alight  from  one  which 
merely  slows  up  at  the  station  instead  of  stop- 
ping.—Chicago,  B.  I.  &  P.  B.  Co.  V.  Cleaver 
(Tex.  Civ.  App.)  721. 

{  10.  —  Ejection  of  paasensers  and  la- 
tmders. 

In  an  action  against  a  railroad  for  the  wrong- 
ful ejection  of  a  passenger,  certain  evidence 
held  admissible  under  the  pleadings.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Lightfoot  (Tex.  Civ. 
App.)  399. 

•In  an  action  against  a  railroad  for  wrong- 
ful ejection  of  a  passenger,  a  verdict  for  $400 
held  not  excessive. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Lightfoot  (Tex.  Civ.  App.)  395. 

•In  an  action  against  a  railroad  for  the  ej[ec- 
tion  of  a  passenger,  the  giving  of  an  instruction 
and  the  refusal  of  a  requested  instruction  held 
not  reversible  error. — ^Missouri.  K.  &  T.  By.  Co. 
of  Texas  v.  Lightfoot  (Tex.  Civ.  App.)  395. 

CARRYING  WEAPONS. 

See  "Weapons." 

CATTLE 

See  "Animals." 

CAUSE  OF  ACTION. 

See  "Action." 


•Point  annotated.    See  ajUabaa. 
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CEMETERIES. 

•Where  a  cemetery  lot  owner  permitted  the 
carcass  of  a  dog  to  be  buried  in  her  lot  con- 
trary to  the  rule*  of  the  cemetery  corjwration, 
the  fact  that  it  was  not  a  physical  nuisance  did 
not  prevent  an  adjoining  lot  owner  requiring  its 
remoTal.— Hertle  ▼.  Riddell  (Ky.)  282. 

*Tbon^h  a  purchaser  of  a  lot  from  a  cemetery 
corporation  does  not  acquire  a  fee-simple  title, 
he  nas  a  property  right  which  he  may  protect 
from  invasion  by  trespassers  or  from  the  unan- 
thorized  and  illegal  acts  of  the  cemetery  com- 
pany.—Hertle  v.SiddeU  (Ky.)  282. 

*The  owner  of  a  cemetery  lot  may  maintain 
either  trespass  for  damage  or  an  injunction  to 
protect  his  rights  in  the  lot  from  invasion,  either 
against  a  trespasser  or  the  cemetery  corpora- 
tion.—Hertle  V.  Riddell  (Ky.)  282. 

*Tbe  owner  of  a  cemetery  lot  purchased  under 
a  rule  of  the  corporation  tiiat  it  should  be  used 
for  the  burial  of  the  white  race  only  h^  en- 
titled to  compel  the  removal  of  the  remains  of 
a  dog  which  an  adjoining  lot  owner  had  per- 
mitted to  be  buried  in  her  lot— Hertle  t.  Bid- 
den (Ky.)  282. 

CENSUS. 

Judicial  notice  of  population,  aee  "Evidence," 

CERTIFICATL 

Aa  to  result  of  local  option  election,  see  "Intox- 
icating Liiquors,"  i  2. 

Certification  of  cause  by  Court  of  Appeals  to 
Supreme  Court,  see  "Courts,"  fi  8. 

Certified  copies,  see  "Evidence,"  1  8. 

Uability  of  bank  officer  on  certificate  of  non- 
commercial instrument,  see  "Banks  and  Bank- 

Jng,"  i  2. 

Of  acknowledgment  of  written  instrument,  see 
"Acknowledgment,"  g  2. 

Of  record  for  purpose  of  review,  see  "Appeal 
and  Error,"  (VZ: 

CERTIFIED  CHECKS. 

See  "Bills  and  Notes,"  (  1. 

CERTIORARI. 

Beview  of  contempt  proceedings,  see  "Con- 
tempt," (  2. 

CHALLENGE 

To  Juror,  see  "Jury,"  I  8. 

CHAMPERTY  AND  MAINTENANCE. 

*A  contract  of  sale  of  land  by  a  trustee  hold- 
ing the  title  in  trust  for  his  grandchildren  is 
void,  as  being  champertous,  where  the  evidence 
shows  that  the  cestui  que  trust  was  in  adverse 

eosscssion  at  the  time  of  sale. — Cyrus  v.  Hol- 
pook  (Ky.)  300. 

Certain  possession  of  the  surface  of  land  by 
putting  a  tenant  on  it  held  not  an  actual  pos- 
session of  the  mineral  rights  within  the  cham- 
perty statute. — Combs  v.  Virginia  Iron,  Coal  & 
&>ke  Co.  (Ky.)  816. 

CHANGE  OF  VENUE. 

Of  civil  actions,  see  "Venne,"  {  1. 
Of  criminal  prosecutions,  see  "Criminal  Law," 
{  3. 


CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  8. 
Of  witness,  see  "Witnesses,"  i  & 

CHARGE. 

By  telephone  companies,  see  "Telegraphs  and 
Telephones,"  f  2. 

To  jury  in  civil  actions,  see  "Trial,"  U  3-8. 

To  Jury,  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  I  23. 

CHARITIES. 

See  "Hospitals." 

Exemption  from  taxation,  see  "Taxation,"  (  2. 
State  charitable  institutions,  see  "Asylums." 
Superintendent  of  state  school  for  the  blind  as 
public  officer,  see  "Officers,"  g  1. 

i   1.    OoBStraotlon,    admlnistratloa,    and 
enforoemeiit. 

*Where  a  hospital  is  maintained  as  a  chari- 
table institution  either  by  the  government  or  by 
a  corporation  or  by  an  individual,  there  is  no 
liability  for  injuries  to  a  patient  therein  for 
torts  of  the  employes  in  charge  thereof. — Univer- 
sity of  Louisville  v.  Hammock  (Ky.)  219. 

CHARTER. 

Of  corporation,  see  "Corporations,"  t  8. 

CHATTEL  MORTGAGES. 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances," S  1. 

Of  crop  by  tenant,  see  "Landlord  and  Tenant," 
S  8. 

t    1.    Beavlaitea  and  Talldltr. 

*A  lease,  so  far  as  it  related  to  a  lien  reserved 
therein,  held  a  chattel  mortgage  creating  a  val- 
id lien  as  between  the  parties. — Saunders  v.  Ohl- 
liausen  (Mo.  App.)  541. 

{   2.    Bights  and  UahUitles  of  parties. 

In  replevin  by  a  chattel  mortgagee  in  which  a 
pledgee  of  the  note  secured  intervened,  evidence 
held  insufficient  to  sustain  a  finding  that  the 
intervener  bad  no  interest  in  the  note. — Owen  t. 
Muikey  (Ark.)  937. 

In  an  action  in  replevin  by  the  payee  of  a 
note  to  recover  personal  property  described  in 
a  chattel  mortgage,  given  to  secure  the  note,  in 
which  action  another  party  filed  as  intervener, 
claiming  to  hold  the  note  as  collateral  security 
on  a  debt  due  him  from  the  payees,  evidence  of 
fraud  by  payee  in  procnrlng  execution  of  the 
note  and.  mortgage  held  properly  admitted  where 
there  was  nothing  to  show  that  such  payee  had 
abandoned  his  claim  as  plaintiff.— Owen  v.  Mui- 
key (Ark.)  937. 

§   3.    Bichts  and  remedies  of  eredltors. 

Evidence  held  not  to  warrant  the  inference  of 
a  change  of  possession  of  property,  within  Rev. 
St.  1809,  i  3404  [Ann.  St.  1908,  p.  1930],  pro- 
viding that  to  dispense  with  the  necessity  of 
recording  a  chattel  mortgage  there  must  be  a 
change  of  possession.— Saunders  v.  Ohlhauseo 
(Mo.  App.)  541. 

_  •A  lease,  in  effect  a  chattel  mortgage  as  to  a 
lien  reserved  therein,  held  void  as  to  the  lien  so 
reserve<l  as  to  a  thiid  person  where  it  was  not 
recorded  or  filed  for  record,  as  required  by  Rev. 
St.  1899,  8  3404  [Ann.  St.  1900,  p.  193fil,  nor 
possession  of  the  mortgaged  property  delivered 
to  mortgagee.— Saunders  v.  Ohlhauaen  (Ma 
App.)  541. 


*PoiMt  aaaotated.   See  syllalnu. 


Digitized  by 


Google 


1222  • 


106  SOUTHWESTEHN  EEPORTEB. 


•A  chattel  mortgage  held  frandalent  as  giving 
the  mortgagor  possession  and  right  to  sell  the 

foods  mortgaged.— Independent  Packing  Co.  t. 
Jarth   (Mo.  App.)   1121. 

i  4.    RemoTal  or  traaaf  er  of  property  by 
mortKagor. 

♦A  chattel  mortgagee  held  entitled  to  fore- 
dosure  of  proi>erty  sold  by  mortgagor  as  against 
hoth  mortgagor  and  purchaser,  and  not  com- 
pelled to  take  a  personal  judgment. — Ranger 
Mercantile  Co.  v.  Terrett  (Tex.  Civ.  App.)  1146. 

•A  person  furnishing  a  tenant  supplies  and 
takmg  in  payment  mortgaged  cotton  also  in- 
cumbered with  a  landlord's  lien  held  liable  to 
the  mortgagee  for  the  amount  of  the  debt  less 
the  amount  of  the  landlord's  lien.— Ranger  Mer- 
cantile Co.  V.  Terrett  (Tex.  Civ.  App.)  1145. 

CHEAT. 

See  "False  Pretenses";    'Trand." 

CHECKS. 

Se«  "BUls  and  Notes." 

CHILDREN. 

See  "Adoption";    "Bastards";    "Infants." 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  injuries  to  minor,  see  "Trial,"  (  6. 

Care  required  as  to,  see  "Negligence,"  |  3. 

Construction  and  operation  of  instruction  In  ac- 
tion for  injury  to  child,  see  "Trial,"  {  8. 

Contradiction  of  witness  as  to  adoption  of  child, 
see  "Witnesses,"  {  3. 

Evidence  of  damages  in  action  for  injories  to, 
see  "Damages,"  §  5. 

Harmless  error  in  action  for  death  of  child,  see 
"Appeal  and  Error,"  §  33. 

Harmless  error  in  action  for  injuries  to  diild, 
see  "Ai>peal  and  Error,"  {  ^ 

Injuries  to  children  as  passengers,  see  "(!%irri- 
ers."  §  9. 

Liability  for  injuries  to  child,  caused  by  opera- 
tion of  railroad,  see  "Railroads,"  i  7. 

Negligence  of  child  &s  question  for  jury,  see 
"Negligence,"  g  4. 

Rteht  of  action  for  death  of  parent,  see  "Death," 

Rights  as  to  homestead,  see  "Homestead,"  i  2. 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporations." 


CITIZENS. 


see  "Constitutional 


Privileges  and  immunities, 

CIVIL  RIGHTS. 

See  "Constitntlonal  Law,"  i  3. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 


Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  |  4. 

*P«imt  annotated.   See  syllabns. 


CLASS  LEGISLATION. 

See  "Constitutional  Law,"  |  8. 

CLOUD  ON  TITLE. 

See  "Qnieting  TItie." 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  {  6. 

On  judgment  of  foreclosure  see  "Mortgages," 

On  organization  of  sdiool  district,  see  "Schools 

and  School  Districts,"  {  1. 
On   sale  of  property  of  decedent's  estate,    see 

"Executors  and  Administrators,"  S  5. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  oit,"  |  1;   "Guaranty." 

COLLECTION. 

Of  taxes,  see  "Taxation,"  ^  5. 

COLLEGES  AND  UNIVERSITIES. 

Hospitals  maintained  by,  see  "Hospitals." 

COLOR  OF  TITLE. 

To    sustain   adverse   possession,    see    "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies,"  I  1. 

COMITY. 

Between  courts,  see  "Courts,"  {  5. 

COMMERCE. 

carriage  of  goods  and  passengers,  see  "Carri- 
ers." 

f    1.    Means  and  methods  of  regnlation. 

•Neither  the  Constitution  nor  laws  of  the 
United  States  prohibit  a  state  from  taxing  the 
property  of  persons  and  corporations  engaged 
in  foreign  and  interstate  commerce  where  the 

Property  is  located  in  such  state. — State  ex  reL 
lammer  v.  Wiggins  Ferry  Co.  (Mo.)  1()05. 

*The  national  government  alone  has  power  to 
tax  and  regnilate  foreign  and  interstate  com- 
merce.— State  ex  rel.  Hammer  v.  Wigrins  Fer- 
ry Co.  (Mo.)  1006. 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSION. 

To  take  testimony,  see  "Depiositions." 

COMMISSIONERS. 

Acknowledgment  before  commissioner  of  deeds, 
see  "Acknowledgment,"  §§  2,  4. 


COMMISSIONS. 


Of  iMToker,  see  "Brokers,"  I  2. 

Of  insurance  agents,  see  "Insurance,"  $  1. 
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COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

See  "Quo  Warranto,"  i  2. 

Oommon-law  wife  aa  party  in  ejectment,  see 
"Ejectment,"  {  2. 

Construction  of  etatutes  in  derogation  of  com- 
mon law,  see  "Statutes,"  f  6. 

Judicial  notice  of  construction,  see  "Evidence," 
S  1. 

liiability  for  injuries  to  animals  frightened  by 
operation  of  railroad,  see  "Railroads,"  f  8. 

Marriage,  see  ''Marriage." 

Notice  m  contempt  proceedings,  see  "Contempt," 
(  2. 

Pleading,  see  "Pleading,"  (  1. 

Presumptions  as  to  construction,  see  "Evi- 
dence,^' !  2. 

Recovery  of  costs,  see  "Costs,"  g  1. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  f  4. 

COMPENSATION. 

Of  particular  cia»»e»  of  offioert  or  other  person*. 
See  "Brokers."  }  2. 

Insurance  accents,  see  '^[nsarance,"  I  1. 
School  examiners,  see  "Schools  and  School  Dis- 
tricts," i  1. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  \,  8. 
Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  9. 
Of  experts  as  witnesses,  see  "Evidence,"  (  lOi 
Of  jurors,  see  "Jury,"  {  8. 
Of  Witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  (  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
(  4;    "Indictment  and  Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";    "Payment"; 

"Release." 
Admissibility  in  evidence,  see  "B)vidence,"  g  5. 

•An  agreement  by  a  grantor  held  available  as 
a  defense  to  a  suit  by  him  to  set  aside  his  deed 
on  the  ground  of  the  fraud  of  the  grantee.— 
Wade  T.  Wade  (Tex.  Civ.  App.)  188. 

'    COMPUTATION. 

Of  interest,  see  "Interest,"  §  1. 
Of  i>eriod  of  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 


INDEX  J223 

CONCLUSION. 

In  pleading,  see  "Pleading,"  g  1. 

Of  information,  see  "Indictment  and  Informa- 


CONCEALED  WEAPONS. 

See  "Weapons." 


tion,"  g  1. 
Of  witness,  see  "Evidence,"  {  10. 

CONCURRENT  JURISDICTION. 

Of  oourta,  see  "Courts,"  |  6. 

CONDITIONAL  PEL 

Creation  by  will,  see  "Wills,"  I  4. 

CONDITIONAL  SALES. 

Distinguished  from  mortgage,  see  "Mortgages," 

CONDITIONS. 

In  eontraoti  and  conneyancet. 
See  "Deeds,"  g  3 ;   "Wills,"  g  4. 
Insurance  policies,  see  "Insurance^"  g  4. 

Precedent  to  actktm  or  other  proceeding*. 
To    redeem    from    mortgage    foreclosure,    see 
"Mortgages,"    4. 

CONFESSION. 

Admissibility  in  evidence,  see  "CMminal  Law," 
g  15. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses," 
8  L 

CONFIRMATION. 

Of  sale  of  property  of  decedent's  estate,  see  "Ex- 
ecutors and  Administrators,"  g  5. 

CONFLICT  OF  LAWS. 

See  "Insurance,"  g  10. 

Conflicting  jurisdicticm  of  courts,  see  "Courts," 
g  5. 

Jurisdiction  of  court  in  action  for  personal  in- 
juries, see  "Courts,"  g  1. 

CONNECTING  CARRIERS. 

See  "Carriers,"  gg  4,  6. 

CONSIDERATION. 

For  modifioation  of  contract,  see  "Contracts," 

g  3. 
Of  contract  in  general,  see  "Contracts,"  g  1. 
Of  contract  to  pay  another  to  become  surety. 


CONSOLIDATION. 

Bill   of  exceptions   in  consolidated  action, 
"Exceptions,  Bill  of,"  g  1. 


CONSPIRACY. 


"Monopo- 


Combinations  to  monopolize  trade,  i 

lies,"  g  1. 
Evidence   of  acts  and  declarations  .of  conspir> 

ators,  see  "Criminal  Law,"  I  11. 

*JP0lat  vutotated.   See  ayllalnw. 
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CONSTITUTION. 

Of  mataal   benefit   inaurance   asMcIationa,   aee 
"Insurance,"  |  10. 

CONSTITUTIONAL  LAW. 

ProvMon*  relatino  to  partioular  avbjecti. 

See  "Courts,"  M  1,  8 ;  "Electiona,"  |  1 ;  "Jury," 
I  1;  "Officera,"  t  1;  "Pardon";  "Taxation." 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," i  1. 
Special   or   local   laws,   see   "Statutes,"   {   2. 
Subjects  and  titles  of  statutes,  see  "Statutes," 

{    1.     Dlatrlbnticn  of  a>avemmental  pow- 
ers and  fnnotions. 

'Statement  as  to  how  far  a  statute  requiring 
a  railroad  company  to  construct  and  maintain 
a  station  at  a  certain  point  was  reviewable  by 
the  court  on  the  grouud  of  reasonableness. — 
Louisiana  &  A.  By.  Co.  v.  State  (Ark.)  960. 

$   2.    Betrospootlve    and    ex    post    faeto 
laws. 

Acts  1906,  p.  116,  c.  22  art.  3.  held  not,  be- 
cause imposing  retrospective  taxation,  in  viola- 
tion of  either  the  state  or  federal  Constitutions. 
—Eastern  Kentucky  Coal  Lands  Corp.  v.  Com- 
monwealth (Ky.)  260. 

Acts  1906,  p.  115,  c.  22,  art.  8,  providing  for 
the  taxation  of  lands  long  omitted,  held  not  an 
ex  post  facto  act— Eastern  Kentucky  Coal 
Limds  Corp.  v.  Commonwealth  (Ky.)  260. 

I  3.     PTlTlleses  or  lauBBBltleB,  uid  elass 
leglslatloa. 

Act  May  27,  1899  (Laws  1809,  p.  262,  c.  153), 
making  it  lawful  for  laborers  to  form  trade 
unions,  held  not  to  ingraft  any  exemptions  on 
the  anti-trust  act  of  May  25,  1899  (Laws  1809, 
p.  246,  c.  146),  nor  to  render  the  same  invalid. 
—Waters-Pierce  Oil  Co.  v.  State  (Tex.  Civ. 
App.)  9ia  . 

$  4.    Dne  prooess  of  law. 

An  ordinance  prohibiting  the  soliciting  of 
customers  for  a  hotel  on  a  depot  platform 
held  not  a  prohibition  of  a  lawful  business. — 
Emerson  v.  Town  of  McNeil  (Ark.)  479. 

Acts  1906,  p.  115,  c.  22,  art  8,  providing  for 
the  taxation  of  lands  long  omitted,  held  not  in 
violation  of  the  federal  and  state  Constitutions 
as  not  being  due  process  of  law.— Eastern  Ken- 
tucky Coal  Lands  Corp.  v.  Commonwealth  (Ky.) 
260. 

*Tbe  absolute  prohibition  of  the  sale  of  in- 
toxicating liquors  within  portions  of  the  state 
held  a  lawful  exercise  of  the  police  power  of  the 
state,  and  not  to  deprive  one  of  property  with- 
out due  course  of  law  in  violation  pt  the  fed- 
eral and  state  Constitutions. — Edgar  v.  McDon- 
ald (Tex.  Civ.  App.)  1185. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  <  1. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  {  4. 

i    1.    Acts  or  ooadaot  ooastltntlac  con- 
tempt of  eovrt. 

The  absence  from  the  courtroom  of  an  attor- 
ney to  the  delay  and  embarrassment  of  a  trial, 
if  it  amounts  to  a  contempt,  is  an  indirect  and 
not  a  direct  contempt— Ex  parte  Clark  (Mo.) 
9v(lt 


Conduct  of  an  attorney  In  intentionally  ab- 
senting himself  from  the  court  room,  thereby 
delaying  the  trial,  constitutes  criminal  contempt. 
—Ex  parte  Clark  (Mo.)  990. 

*A  direct  contempt  is  a  contempt  committed 
in  the  face  of  the  court,  and  may  consist  of 
improper  conduct  tending  to  defeat  or  impair. 
—Ex  parte  Clark  (Mo.)  990. 

*A  person  who  .fails  or  refuses  to  do  some- 
thing which  he  has  t>een  ordered  to  do,  or  do<>s 
something  tha^  he  has  been  ordered  not  to  do, 
for  the  benefit  of  the  opposite  party  to  a  cause, 
is  guilty  of  civil  contempt— Ex  parte  Clark 
(Mo.)  990. 

'Criminal  contempts  embrace  all  acts  commit- 
ted against  the  majesty  of  the  law,  and  the 
Srimary  purpose  of  their  punishment  is  the  vin- 
ication  of  public  authority. — Ex  parte  Clark 
(Mo.)  990. 

An  Indirect  or  constructive  contempt  is  one 
offered  elsewhere  than  in  the  presence  of  tb« 
court,  and  which  tends  to  degrade  or  weaken  its 
authority,  or  in  some  manner  to  impede  the  due 
administration  of  justice.— Ex  parte  Clark  (Mo.) 
990. 

{  2.    Power  to  pnnlsh  nnd  proeeediaKS 
therefor. 

*The  adjudged  punishment  of  a  criminal  con- 
tempt is  a  judgment  in  a  criminal  case  from 
which  no  appeal  or  writ  of  error  will  lie,  bat 
the  proceedings  may  be  reviewed  on  certiorari 
or  habeas  corpus.— Ex  parte  Clark  (Mo.)  990. 

*A  judgment  entry  in  a  contempt  proceeding 
held  not  to  sufficientiy  show  notice  and  hear- 
ing.—Ex  parte  Clark  (Mo.)  990. 

*The  fact  that  a  contemner  was  in  court 
when  adjudged  guilty  of  an  indirect  contempt 
and  had  actual  notice  of  what  was  going  on, 
does  not  give  bim  the  notice  expressly  required 
by  Rev.  St  1899,  i  1618  [Ann.  St  1906,  p. 
1200],  relating  to  the  procedure  in  punishing 
contempts,  nor  the  notice  required  at  common 
law.— Ex  parte  Clark  (Mo.)  990. 

•Under  the  express  provisions  of  Rev.  St 
1890,  {  1618  [Ann.  St  1906,  p.  1200],  as  ^eU 
as  at  common  law,  dirtet  contempts  may  be 
punished  summarily  without  notice  or  bearing, 
while  in  proceedings  to  punish  for  an  indirect 
or  constructive  contempt  the  contemner  is  en- 
titied  to  notice,  reasonable  time,  and  a  hearing. 
— Elz  parte  Clark  (Mo.)  90a 

Where  a  notice  of  a  motion  to  punish  for 
contempt  of  court  brings  the  person  accused 
into  court  where  a  hearing  is  had  on  the 
charge  contained  in  the  motion,  an  error  in  the 
notice  as  to  the  time  the  act  of  contempt  was 
alleged  to  liave  been  done  does  not  affect  the 
validity  of  a  conviction. — Ex  parte  Testard 
(Tex.)  310;  Ex  parte  Howard  CTex.)  321. 

The  record  in  a  contempt  proceeding  held 
sufficient  to  show  jurisdiction  of  the  court — 
Ex  parte  Testard  (Tex.)  319;  Ex  parte  Howard 
(Tex.)  321. 

CONTEST. 

Of  county  seat  election,  see  "Counties,"  {  1. 
Of  election,  see  "Elections,"  |  1.        , 
Of  will,  see  "WUls,"  i  3. 

CONTINUANCE. 

In  criminal  prosecutions,  see  "Criminal  Law.'' 

{  17. 
Review  of  rulings  on  motion  for  as  dependent 

on    record   on  appeal   or   writ  of  error,  see 

"Criminal  Law,"  H  87,  88. 
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Review  of  rulings   on   motion   for  in  criminal 

ftrosecntlon  as  dependent  on  presentation  in 
ower  court  of  grounds  of  review,  see  "Crim- 
inal Law,"  {  31. 

*A  par^  by  reason  of  his  want  of  diligence 
Iteld  not  entitled  to  a  continuance  on  tlie  ground 
of  the  absence  of  a  witness. — Beckwitli  Organ 
Co.  V.  Malone  (Ky.)  809. 

'Under  the  facts,  court's  discretion  held  not 
to  have  been  abused  in  refusing  postponement 
of  trial  to  secure  attendance  of  witness. — ^Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Price  (Tex- 
Civ.  App.)  700. 

CONTRACTS. 

Agreements  within  statute  of  frauda,  see 
^'Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Damages  for  breach,  see  "Damages,"  {  2. 

Direct  or  remote  consequences  of  breach  of.  see 
"Damages,"  {  1. 

Operation  and  elfect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  oaary  laws,  aee  "^Bu- 
ry," (  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  i  9. 

Reformation,  see  "Reformation  of  Instruments." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Contrtott  of  pmrtieular  elattei  of  penont. 

See  "Carriers,"  M  4,  5;  "Corporations,"  f  8; 
"Infants."  |  1 ;  Hlaster  and  Servant" ;  •'Mu- 
nicipal Corporations,"  H  3,  4. 

Banks,  see  "Banks  and  Banking,"  |  2. 

School  district,  see  "Schools  and  Sdiool  Dis- 
tricts," 1 1. 

Contraots  relating  to  partiouUtr  tuhjeet*. 
See  "Boundaries,"  i  2;  "Interest." 
Cutting  and  removal  of   standing  timber,  see 

"Logs  and  Logging." 
Limitation  of  liability  of  carrier,  see  "Carriers," 

!  6. 
Transportation  of  goods,  see  "Carriers,"  {  4. 
Transportation  of  live  stock,  see  "Carriers,"  {  5. 

Particular  clattet  of  emprttt  eontradt. 

See  "Bills  and  Notes";  "Covenants";  "Deposi- 
taries"; "Guaranty";  "Indemnity";  "Insur- 
ance"; "Mortgages'";  "Partnership";  "Sales." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Servant." 
For  trauKportation  of  goods,  see  "Carriers,"  |  4. 
For  transportation  of  live  stock,  see  "Carriers," 

i  5. 
Leases,  see  "Landlord  and  Tenant." 
Limitation  of  liability  of  carrier,  see  "Carriers," 

i  5. 
Mutual  benefit  insurance,  see  "Insurance,"  S  10. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Suretyship,  see  "Principal  and  Surety." 

Particular  clat$ei  of  implied  contract!. 
See  "Contribution" ;  "Covenants,"  f  1 ;  "Indem- 
nity" ;   "Money  Paid" ;   "Work  and  Labor." 


Particular  modes  of  dieckarging  coHtraott. 
See  "Accord  and  Satisfaction";   "Compromise 
and  Settlement";  "Payment";  "Release." 

i  1.    Beqnlaitea  and  Talidity. 

•A  contract  entered  into  by  one  of  the  par- 
tie*  for  an  illegal  purpose  is  not  void  as  to  the 
other,  tiiongh  he  had  knowledge  of  such  illegal 
purpose,  if  he  did  nothing  in  furtherance  there- 
of.—Hollenberg  Music  Co.  V.  Berry  (Ark.)  1172. 

Evidence  in  an  action  to  set  aside  a  contract 
whereby  a  father  gave  to  his  son  the  use  of  his 

'Point  annotated. 


two  farms  for  a  year  without  rent  held  not  to 
show  any  fraud  or  undue  influence  by  the  son. 
—Wright's  Bx'r  v.  Wright  (Ky.)  886. 

'Where  the  maker  of  a  contract  had  mind 
enough  to  understand  the  nature  of  the  transac- 
tion, and  was  executing  a  fixed  purpose  of  his 
own,  the  contract  held  not  to  be  set  aside  for 
undue  tnfiuence.— Wright's  Ex'r  v.  Wright  (Ky.) 
856. 

•Certain  fact  held  not  to  justify  an  inference 
of  fraud  or  undue  influence  in  the  execution  of 
a  contract— Wright's  Bx'r  v.  Wright  (Ky.)  856. 

A  combination  between  several  banks  to  bui>- 
press  kidding  for  county  funds  held  illegal.— 
Henry  County  v.  Citizens'  Bank  of  Windsor 
(Mo.)  622 ;  Same  v.  Farmers'  Bank  of  Windsor 
(Mo.)   630. 

{   2.    Conatmotlon  and  operation. 

*The  court  in  arriving  at  Uie  intention  of  the 
parties  to  a  contract  held  reguired  to  give  effect 
to  the  provisions  thereof. — Mississippi  Home  Ins. 
Ck>.  V.  Adams  &  Boyle  (Ark.)  209. 

*A  contract  must,  in  case  of  doubt,  be  con- 
strued against  him  who  used  the  doubtful  word- 
ing.— Missiaaippi  Home  Ins.  Co.  v.  Adams  & 
Boyle  (Ark.)  m 

A  contract  to  pay  the  dues  and  assessments  on 
ft  policy  of  life  insurance  construed.— Vaughan 
V.  Reddick  (Ky.)  292. 

A  provision  of  a  building  contract  held  as  a 
matter  of  law  to  have  been  a  part  of  the  orig- 
inal contract,  and  not  added  after  the  original 
contract  had  been  executed,  as  contended  by 
the  contractor.— Katterjohn  v.  Nahm  (Ky.)  1179. 

A  contract  held  not  to  have  been  made  for  the 
benefit  of  a  third  person.— Beattie  Mfg.  O).  v. 
Clark  (Mo.)  29. 

*Tn  order  that  a  person  may  sue  on  a  contract 
made  between  other  persona,  the  contract  must 
be  made  for  his  benefit — Beattie  Mfg.  Co.  v. 
Clark  (Mo.)  29. 

'Where  a  grant  from  the  state  or  from  a 
private  person  is  susceptible  of  two  construc- 
tions, one  of  which  would  render  the  grant  void 
and  the  other  make  it  legal,  the  latter  should 
be  adopted.— State  ex  inf.  Sager  v.  Lewin  (Mo. 
App.)  581. 

I   3.    Modifleatlon  and  merger. 

•A  promise  to  pay  a  real  estate  broker's  com- 
mission held  not  enforceable,  being  without  con- 
sideration.—Wilson  V.  EUlis  (Tex.  Civ.  App.) 
1152. 

CONTRADICTION. 

Of  wit^ieas,  see  "Witnesaes,"  {  8. 

CONTRIBUTION. 

Where  defendant  and  S.  were  co-obligors,  an 
agreement  by  the  creditor  not  to  sue  S.  did  not 
relieve  her  from  liability  to  contribute  to  de- 
fendant in  case  he  was  required  to  pay  more 
than  his  just  proportion  of  the  debt — ^Will  A. 
Watkin  Music  Ck>.  v.  Basham  (Tex.  Civ.  App.) 
734. 


CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  f  8. 

Instructions  on  issue  of,  see  "Negligence,"  i  4. 

Of  passenger,  see  "Carriers,"  §  9. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"  Si  6,  7. 

Of  person  injured  on  street,  see  "Municipal  Cor- 
porations," i  7. 

Of  servant,  see  "Master  and  Servant,"  (S  6, 
9-11. 


See  syllabBa. 
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CONVERSION. 

Wrongful  conyersion  ot  personal  property, 'see 
"Trover  and  Conversion." 

CONVEYANCES. 

Contracts  to  convey,  see  "Vendor  and  Pnr- 
chaser,"  {  3. 

In  fraud  of  creditors,  see  "Frandulent  Con- 
veyances." 

In  trust,  see  "Trusts,"  {  1. 

Conoeyancet  by  or  to  particular  claitei  of 

pertoni. 

See    "Executors    and    Administrators,"    S    5; 

"Husband  and  Wife,"  !§  1,  4. 
Devisees  or  legatees,  see  "Wills,"  8  5. 
Trustee  or  cestui  que  trust,  see  "Trusts,"  {  3. 

Oonveyancei  of  particular  tpecies  of,  or  estate* 

or  interestg  in,  property. 
See  "Easements,"  {   1;   "Homestead,"  (   1. 
Community  property,  see  "Husband  and  Wife," 
i  *. 

Particular  dastee  of  oonveyanoet. 
See  "Chattel  Mortgages";  "Deeds";  "Mortga- 
ges." 
Partition  deeds,  see  "Partition,"  {  1. 

CONVICTS. 

Pardon,  see  'Tardon." 

CORPORATIONS. 

Action  for  deceit  in  sale  of  stock,  see  "Fraud," 
1-2. 

Bond  on  appeal  from  order  appointing  receiver 
of,  see  "Appeal  and  Error,"  §  6. 

Computation  of  limitations  in  action  by  mi- 
nority stockholders  to  comx>el  satisfaction  of 
judgment  see  "Limitation  of  Actions,"  8  2. 

Default  judgment  against  foreign  insurance  com- 
pany, see  "Judgment,"  {  3. 

Excessive  penalties  for  violation  of  anti-trust 
law,  see  ''Penalties,"  i  1. 

Harmless  error  in  action  by  state  against  for- 
eign corporation  for  violation  of  anti-trust 
law,  see  "Appeal  and  Error,"  {  33. 

Judgment  in  action  by  minority  in  stockholders 
as  bar  to  subsequent  action  to  compel  satis- 
faction of  judgment  against  corporation  for 
tort,  see  "Judjfment,"  {  7. 

Jurisdiction  of  Supreme  Court  to  appoint  receiv- 
er of,  see  "Courts,"  {  3. 

Liabili^  for  discharging  servant,  see  "Master 
and  Servant,"  §  1. 

Maintenance  of  nuisance  by,  see  "Nuisance," 
i  1- 

Misnomer  of,  as  ground  for  abatement,  see 
"Abatement  and  Revival,"  8  !• 

Receiver  of  in  general,  see  "Receivers,"  8  2. 

Replication  in  action  by  minority  stockholders 
to  compel  satisfaction  of  judgment,  see  "Plead- 
injr,"  8  4. 

Review  of  interlocutory  orders  appointing  receiv- 
er of,  see  "Appeal   and  Error,"  8  21. 

Review  of  order  appointing  receiver  of  as  de- 
pendent on  finality  of  determination,  see  "Ap- 
peal and  Error,"  8  3. 

Review  of  question  as  to  suing  cori>oration  by 
wrong  name  as  dependent  on  presentation  in 
lower  court  of  grounds  for  review,  see  "Ap- 
peal and  Error,"  8  5. 

Scope  and  effect  of  stay  of  order  appointing  re- 
ceiver of  i>ending  apjpeal,  see  "Appeal  and  Er- 
ror." 8  8. 

Separate  appeal  from  order  appointing  receiver 
of  corporation,  see  "Appeal  and  Error,"  8  1. 


Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  88  1-8. 

Taxation  of  property  of  corporation  engaged 
in  interstate  commerce,  see    Commerce,"  8  1- 

Violation  by  corporation  of  municipal  ordinan- 
ces relating  to  licenses,  see  "Municipal  Corpo- 
rations," 8  5. 

Violation  by,  of  anti-trust  law,  see  "Monopo- 
Ues,"  8  1. 

Particular  elattei  of  corporationt. 
See  "Building  and  Loan  Associations" ;  "Munic- 
ipal    Corporations" ;     "Railroads" :     "Street 
Railroads. 
Cemetery  associations,  see  "Cemetertea." 
Insurance  companies,  see  "Insurance." 
Mutual  benefit  insurance  associations,  see  "In- 
surance," 8  10. 
Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telepnones." 

8    !•    Corporate  name,  seal,  donleile,  by- 
lairs,  and  records. 

Letter  heads  and  billheads  held  not  advertis- 
ing matter,  within  Ky.  St.  1903,  8  576,  requir- 
ing corporations  to  have  printed  tiie  word  "in- 
corporated" on  advertising  matter. — Common- 
wealth V.  National  Biscuit  Co.  (Ky.)  799. 

8   2.    Members  and  atoeklioldera. 

In  a  suit  by  minority  stockholders,  attorney's 
fees  paid  by  the  corporation  in  defense  of  an 
action  against  it  held  not  recoverable. — Dodd  v. 
Pittsburg,  C,  C.  &  St.  L.  R.  Co.  (Ky.)  787. 

In  an  action  against  the  stockholders  of  a  cor- 
poration to  recover  the  amount  of  their  unpaid 
subscriptions  for  stock,  evidence  examined,  and 
held  to  show  that  the  stock  was  full  paid.— 
O'Beai^Nester  Glass  Co.  v.  Antiexplo  Co.  (Tex. 
Civ.  App.)  180. 

8  3.    Corporate  powers  and  UattUltlea. 

'Where  the  complaint  alleges  that  defendant 
is  a  corporation,  a  denial  of  corporate  existence 
is  a  defense.— Chicago,  R.  I.  &  P.  By.  <3a  v. 
State  (Ark.)  199. 

A  corporation  misappropriating  the  funds  of 
another  corporation  by  virtue  of  its  control  held 
not  entitled  to  defeat  an  action  for  tlie  loss 
sustained,  brought  by  the  minority  stockholders 
on  the  theory  that  the  misappropriation  was 
ultra  vires.— Dodd  v.  Pittsburg,  O.,  O.  &  St  L. 

B.  Oo.  (Ky.)  787. 

A  corporation  wrongfully  dividing  the  earn- 
ings of  another  corporation,  which  it  controlled, 
held  liable  for  the  loss  sustained  at  the  suit  of 
the  minority  stockholders. — Dodd  ▼.  Pittsburg, 

C,  C.  &  St.  L.  B.  Co.  (Ky.)  787. 

A  loss  suffered  by  a  corporation  held  the  re- 
sult of  a  tort  committed  by  one  controlling  the 
corporation,  rendering  the  latter  liable  for  the 
entire  loss  recoveraUe  in  a  suit  by  minority 
stockholders.— Dodd  v.  Pittsburg,  C,  C.  &  St  L. 
B.  Co.  (Ky.)  787. 

A  prosecution  of  a  corporation  for  a  violation 
of  Ky.  St  1903,  8  OT6,  must  be  brought  within 
the  coun^  in  which  it  has  its  principal  place  of 
business. — Commonwealth  v.  Montenegro-Reihm 
Music  Co.  (Ky.)  812. 

A  corporation  held  authorized  by  its  charter 
to  contract  with  persons  to  supply  medical 
treatment  and  to  contract  vnth  physicians  to 
render  medical  and  surgical  services. — State  ex 
inf.  Sager  v.  Lewin  (Mo.  App.)  581. 

*The  powers  granted  a  corporation  should 
be  most  strictly  construed. — State  ex  inf.  Sager 
V.  Lewin  (Mo.  App.)  581. 

•Under  Rev.  St.  1899,  88  995,  996  [Ann.  St 
1906,  pp.  876,  878].  relating  to  service  of  snm- 
nwns  on  coriMrations,  the  fact  that  the  presi- 
dent or  other  chief  officer  could  not  be  found  on 
the  day  of  .service  held  to  warrant  service  by 
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another  Btatntory   method. — Cornwall   ▼.    Star 
Bottilng  Go.  (Mo.  App.)  681. 

i  4>     InaolTeaey  and  recelTenu 

Under  Key.  St.  1895,  art  1465,  the  court  was 
warranted  in  placing  in  a  receiver's  hands  the 
property  of  a  corporation  which  liad  failed  to 
pay  its  franchise  tax.— Ripy  v.  Redwater  Lum- 
ber Co.  (Tex.  Civ.  App.)  474. 

I  6.     ForelgB  eorporationa. 

'Service  on  the  traveling  salesman  of  a  for^ 
eign  corporation  held  insufSeient.— W.  T.  Adams 
Mach.  Co.  V.  CasUeberry  (Ark.)  940. 

*An  objection  that  a  forei^  insurance  com- 
pany, having  acquired  land  m  Missouri  under 
foreclosure  sale,  held  it  for  more  than  six  years, 
in  violation  of  Const.  1875,  art.  12,  §  7  [Ann. 
St.  1906,  p.  3(^],  could  only  be  raised  by  the 
state. — Soramet  v.  City  Real^  &  Brokerage  Co.' 
(Mo.)  614. 

*A  motion  by  defendant  to  dismiss  a  suit  by 
a  foreign  corporation  pending  his  appeal  from  a 
justice  on  thie  (^ound  that  the  corporation  has 
not  complied  with  the  requirements  of  the  stat- 
utes to  entitle  it  to  maintain  the  action,  must 
be  denied. — Scientific  American  Club  v.  Horch- 
itz  (Mo.  App.)  1117. 

*A  compliance  with  the  law  by  a  foreign  cor- 
poration suing  in  the  courts  of  the  state  will 
be  presumed,  and  noncompliance  is  available 
only  as  a  defense. — Scientific  American  Club  v. 
Hotchitz  (Mo.  App.)  1117. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  |  3. 

Of  irregularities  and  errors  at  trial,  see  "Crim- 
inal Law,"  i  27. 

Of  judgment,  see  "Judgment,"  {  4. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  14. 

CORROBORATION. 

Of  witness  in  general,  see  "Witnesses,"  (  8. 

COSTS. 

Review  of  Judgment  relating  to  costs,  see  "Ap- 
peal and  Error,"  {  8. 

In  particular  acHont  or  prooeeiingt. 
See  "Sequestration." 
Contest  of  county  seat  election,  see  "Counties," 

%  1. 

Foreclosure,  see  "Mortgages,"  S  3. 

For  violation  of  municipal  ordinance,  see  "Mu- 
nicipal Corporations,"  S  5. 

To  CMlect  taxes,  see  "Taxation,"  §  6. 

To  redeem  from  mortgage  foreclosure,  see 
"Mortgages,"  {  4. 

I  1.    Nature,    grounds,     and    extent    of 
T^bt  In  general. 

A  tender  of  judgment  before  a  justice  heli 
insufficient  to  entitle  defendant  to  have  costs 
taxed  against  plaintiff,  where  defendant  appeal- 
ed from  the  judgment. — Ayer  v.  Jones  &  Merrill 
(Ark.)  1171. 

'Statement  by  defendant's  attorney  that  he 
was  willing  to  confess  judgment  for  the  amount 
shown  by  plaintifTs  books  held  not  a  sufficient 
oSer  of  judgment  to  justi^  taxing  costs  against 
plaintiff. — Ayer  v.  Jones  &  Merrill  (Ark.)  1171. 

'Where  a  decree  reforming  a  deed  granted  re- 
lief according  to  the  claims  of  botb  parties,  it 
was  proper  that  each  should  be  required  to  pay 
his  own  costs.— White  v.  Glazer  (Ky.)  289. 

*At  common  law  no  recovery^  of  costs  was 
permitted,   and  statutes   authorizing   their   al- 


lowance will  be  strictly  construed.— Lucas  ▼. 
Brown  (Mo.  App.)  1089. 

Under  Rev.  St  1899,  §«  1647,  1548,  1550, 
1551,  1552  [Ann.  St  1906,  pp.  1174-1177], 
plaintiff  in  ejectment  having  recovered  judg- 
ment held  entitled  to  have  all  the  coets  taxM 
against  defendant  though  defendant  answered 
bv  a  general  denial  and  also  pleaded  a  counter- 
claim.—Lamm  V.  Railey  (Mo.  App.)  1095. 

i   2.     Amount,  rate,  and  items. 

Rev.  St  1899,  $8  1547,  3259,  3260,  4661,  4662, 
4671,  9464  [Ann  St  1906,  pp.  1174,  1855,  2545, 
2547,  4346],  held  to  require,  in  order  that  wit- 
ness fees  and  the  ftes  for  issue  and  service  of 
subpoenas  may  be  recovered  as  costs,  that  the 
subpoenas  when  issued  by  the  clerk  contain  the 
names  of  siich  witnesses.— Lucas  v.  Brown  (Mo. 
App.)  1089. 

The  universality  of  the  practice  of  attorneys 
to  fill  in  witnesses'  names  in  subpoena  blanks 
held  not  to  be  permitted  to  defeat  the  plain 
import  of  the  statutes  that  the  subpoena  when 
issued  by  the  clerk  shall  contain  the  witnesses' 
names,  so  as  to  make  costs  incurred  under  such 
practice  recoverable. — Lacas  v.  Brown  (Mo. 
App.)  1089. 

)  3.     On   appeal .  or   error,   and   on  new 
trial   or   motion   therefor. 

'Damages  will  not  be  awarded  on  the  dis- 
missal of  an  appeal  from  a  judgment  which 
cannot  be  enforced  by  execution. — Hatfield  v. 
Holloway  (Ky.)  1192. 

•Where,  through  error  of  computation,  an  ex- 
cessive judgment  was  rendered  against  defend- 
ant, held,  that  on  his  appeal  costs  will  not  be 
taxed  against  him,  even  though  plaintiff  remit 
the  excess.— National  Bank  of  Commerce  of  St 
Louis  V.  Duffy  (Mo.  App.)  83. 

Appellant  would  be  required  to  pay  the  costs 
of  an  appeal  though  the  judgment  was  reform- 
ed because  of  an  error  in  the  judgment  not  called 
to  the  attention  of  the  trial  court. — McCormick 
V.  National  Bank  of  Commerce  (Tex.  Civ.  App.) 
747. 

COUNCIL 

See  "Municipal  Corporations,"  M  1,  4, 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 

See  "Porgery." 

COUNTIES. 

See  "Municipal  Corporations." 

Combination  between  banks  to  suppress  bidding 
for  county  funds,  see  "Contracts, '^  i  1. 

Depositaries  of  county  funds,  see  "Deposita- 
ries." 

Judicial  notice  of  county  seats,  see. "Evidence." 

§  1. 
Judicial  notice  of  population,  see  "Evidence," 

§1. 
Place  of  record  of  deed,  in  unorganized  county, 
see  "Deeds,"  t  2. 

{    1.  OoTeminent  and  officers. 

Statement  of  rights,  under  Kirby's  Dig.  Sg 
7992,  7042,  7044,  of  appointee  to  office  of  coun- 
ty collector,  on  the  sheriff  being  suspended  and 
failing  to  qualify  as  collector. — Remley  v.  Mat- 
thews (Ark.)  482. 

*  A  director  of  a  levee  district  created  by  Act 
Feb.  15,  1893  (Acta  1893,  p.  24),  as  amended  by 
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Acta  1893,  p.  119,  held  not  a  county  officer  with- 
in Kirby's  Dig.  |  7884.— State  v.  Higginbotham 
(Aik.)  484. 

Under,  the  atatnte  relating  to  costs  in  contest- 
ed election  cases  held,  tbat  successful  contest- 
ants should  be  required  to  pay  only  the  costs 
created  by  them. — Durham  v.  Rogers  (Tex.  Civ. 
App.)  906. 

On  a  county  seat  election  contest,  the  votes 
of  a  certain  precinct  held  not  to  be  excluded 
for  irregularities  in  making  the  returns. — Dur- 
ham V.  Rogers  (Tex.  Civ.  App.)  006. 

Ballots  at  a  county  seat  election  held  not  to 
be  excluded  for  not  bearing  the  signature  of  the 
presiding  election  officer.— Durham  v.  Rogers 
(Tex.  Civ.  App.)  906. 

On  appeal  from  a  judgment  ordering  a  new 
election  on  a  count?  seat  election  contest  held. 
that  judgment  should  be  rendered  in  favor  of 
a  certain  place  as  countjr  seat  as  claimed  by 
the  appellees,  who  had  hied  cross-assignments 
of  error,  notwithstanding  their  failure  to  perfect 
an  appeal.— Durham  v.  Bogers  (Tex.  Civ.  App.) 
906. 

f   2.    Aotioiu. 

'Counties  cannot  be  sued  except  by  express 

?rovision  of  statute,  or  by  necessary  implication 
rom    some   express    power    given. — First    Nat 
Bank  v.  Christian  County  (Ky.)  831. 

*An  action  does  not  lie  against  a  county  to 
recover  taxes  paid  by  mistake.— First  Nat.  Bank 
v.  Christian  County  (Ky.)  831. 

COUNTY  SEATS. 

See  •XSonntiea,"  i  1. 

COURSES  AND  DISTANCES. 

See  "Boundaries,"  I  1. 

COURTS. 

Contempt  of  coart,  see  "Contempt" 
Courts  of  bankruptcy,  see  "Bankruptcy,"  {  2. 
Judicial  power,  see     Constitutional  Law,"  |  1. 
Jurisdiction  of  district  court  of  election  contest, 

see  "Elections,"  {  1. 
Jurisdiction  of  exenmt  property  of  bankmpt, 

see  "Bankruptcy,"  f  2. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Power  of  district  court  to  require  new  parties 

to   be   joined   in   will  contest  appealed   from 

county  court,  see  "Wills,"  §  3. 
Province  of  court  and  jury,  see  "Trial,"  {  3. 
Removal  of  action  from  state  court  to  United 

States  court  see  "Removal  of  Causes." 
Review  ot  decisions,  see  "Appeal  and  Error." 
Right  to  trial  by  jury,  see  "Jury,"  {  1. 
Trial  by  court  without  jury,  see  "Trial,"  {  11. 

S  1.     Nature,  exctent,  and  ezeroise  of  Jn> 
rladlction  In  (eneral. 

The  mere  fact  that  a  division  of  the  circuit 
court  is  assigned  criminal  cases  which  occupy 
its  whole  time  does  not  change  its  character  as 
a  constitutional  court,  under  Const,  art.  6,  §  1 
[Ann.  St  1906,  p.  212],  nor  its  jurisdiction  as  a 
circuit  court  proceeding  according  to  the  com- 
mon law,  as  prescribed  by  section  22  et  seq. 
IjMlge  234].— Ex  parte  Clark  (Mo.)  990. 

'Nonresidence  of  the  parties  does  not,  in  the 
absence  of  a  statute  of  the  forum  to  that  effect, 
deprive  the  court  of  jurisdiction  of  a  tort  oc- 
curring outside  of  its  state. — Southern  Pac.  Co. 
V.  Allen  (Tex.  OIt.  App.)  441. 

The  right  to  sue  for  injury  to  the  person  or 
to  personalty  is  not  confined  to  the  place  where 
the  cause  of  action  arises. — Southern  Pac.  Co.  v. 
Allen  (Tex.  Civ.  App.)  441. 


A  certain  fact  held  to  show  conclusively  that 
it  is  not  against  the  public  policy  of  a  state  t<y 
entertain  jurisdiction  of  an  action  based  on  an 
act  occurring  elsewhere.— Southern  Pac.  Co.  ▼. 
Allen  (Tex.  Civ.  App.)  441. 

*The  courts  of  Texas  held  to  possess  jurisdic- 
tion of  an  action  by  an  employ^  for  injuries  re- 
ceived in  Arizona. — Southern  Pac.  (3o.  v.  Allen 
(Tex.  Civ.  App.)  441. 

*Where  the  law  of  the  state  in  which  an  ac- 
tion is  brought  and  tlie  law  of  the  state  in  which 
the  cause  of  action  arose  both  give  a  right  of 
action,  and  the  redress  given  the  injured  party 
In  the  state  where  the  cause,  of  action  arose  may 
be  enforced  in  the  former  state,  the  courts  thero- 
of  have  jurisdiction. — Southern  Pac.  CJo  v.  Al- 
len (Tex.  Civ.  App.)  441. 

*As  a  general  rule,  neither  dtisenship  nor 
residence  is  requisite  to  entitle  a  i>erson  to  sue 
in  the  courts  of  Texas.— ^Southern  Pac.  Co.  v. 
Allen  (Tex.  Civ.  App.)  441. 

•The  courts  of  Texas  held  not  to  have  jurisdic- 
tion of  an  action  for  personal  injuries  received 
in  the  territory  of  New  Mexico,  under  Laws 
N.  M.  1903,  p.  51,  c  83.— Southern  Pac.  Co.  v. 
Dusablon  (Tex.  Civ.  App.)  766. 

A  substantial  compliance  with  l^islative  re- 
quirements limiting  the  manner  in  which  a 
court  of  general  jurisprudence  shall  exercise  its 
power  in  cases  of  a  designated  character  is  snf- 
ficient — Swinson  v.  McKay  (Tex.  Civ.  App.> 
934. 

S   8.    EstahllaluBent,     organlsatloa,    and 
prooedmre  la  general. 

Defendants  held  not  entitled  to  notice  of  an 
application  for  nunc  pro  tunc  record  entries. — 
Collier  ▼.  Catherine  Lead  Co.  (Mo.)  971. 

*A  state  court  in  determtning  questions  of 
jurisdiction  need  not  follow  the  decisions  of  the 
federal  courts,  unless  a  principle  controlled  by 
the  federal  Constitution  is  involved. — Southern 
Pac.  Co.  V.  Allen  (Tex.  Civ.  App.)  441. 

•Under  Sayles'  Ann.  Civ.  St  1897,  arts.  1120, 
1146,  the  clerk  held  without  authority,  after 
the  approval  of  the  minutes  and  the  adjonm- 
moit  of  the  term,  to  change  the  minutes.— Far- 
rU  V.  Gilder  (Tex.  Civ.  App.  896. 

*A  holding  by  the  Supreme  Court  was  not 
within  the  principle  of  stare  decisis,  where  un- 
necessary to  a  decision  of  the  case. — ^Littler  v. 
Dielmann  (Tex.  Civ.  App.)  1137. 

i  3.    Courts  of  appellate  jnrlsdietioa. 

An  action  to  recover  taxes,  interest  snd  pen- 
alties under  a  void  city  tax  deed  does  not  in- 
volve the  title  to  real  estate  so  as  to  confer  ap- 
pellate jurisdiction  on  the  Supreme  Court  under 
Const,  art.  6,  I  12  [Ann.  St  1906,  p.  218].— 
Russell  V.  Woemer  (Mo.)  49. 

An  action  to  recover  taxes,  interest  and  pen- 
alties paid  under  a  void  city  tax  deed  does  not 
involve  a  construction  of  the  revenue  laws  so  as 
to  confer  appellate  jurisdiction  on  the  Supreme 
Court,  under  Const  art.  6,  {  12  [Ann.  St.  1900. 
p.  218].— Russell  v.  Woemer  (Mo.)  49. 

*To  raise  a  constitutional  question,  so  as  to- 
give  the  Supreme  Court  jurisdiction  on  appeal, 
the  specific  provision  of  the  Constitution  in- 
fringed must  be  pointed  out  in  the  trial  court; 
a  general  alle^tion  that  a  statute  is  unconstitu- 
tional and  void  is  not  sufficient — State  v.  Kueh- 
ner  (Mo.)  60. 

'Where  a  section  of  the  city  charter  has  been 
declared  unconstitutional,  the  question  cannot 
be  raised  in  a  subsequent  action  in  order  to  give 
the  Supreme  Court  jurisdiction  on  an  appeal. — 
Dickey  v.  Holmes  (Mo.)  511,  513 ;  Same  v.  Orr. 
(Mo.)  613. 
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Claim  of  agister's  lien  of  $1,100  to  $1,200  by 
-defendants  in  replevin  for  cattle  held  insufficient 
to  give  Supreme  Court  jurisdiction  of  appeai.— 
Cable  T.  Duke  (Mo.)  6&. 

Under  Rev.  St.  1899,  §  4473  [Ann.  St.  1906, 
p.  2452],  where  the  answer  in  replevin  is  a  gen- 
eral denial,  and  there  is  iudgment  for  plaintiff, 
no  amount  in  dispute  is  snown  to  give  Supreme 
Court  jurisdiction  of  appeal.— Caole  v.  Duke 
(Mo.)  643. 

In  the  absence  of  a  constitutional  or  federal 
question,  the  only  ground  of  jurisdiction  of  the 
Supreme  Court  of  an  appeal  is  the  amount  in 
dispute.— Cable  v.  Duke  (Mo.)  643. 

•Title  to  real  estate  held  not  involved  in  the 
sense  that  the  Supreme  Court  had  jurisdiction 
ot  an  appeal  and  not  the  Court  of  Appeals.— 
Hough  V.  Jasper  County  Light  &  Fuel  Co. 
(Mo.  App.)  547; 

The  Ck)urt  of  Appeals  will  not  certify  a  cause 
to  the  Supreme  Court  on  the  ground  that  its 
opinion  is  in  conflict  with  a  Supreme  Court 
■decision,  where  during  the  pendency  of  the  mo- 
tion a  decision  adopting  principles  of  law  in  con- 
formity with  the  decision  of  the  Court  of  Ap- 
peals is  rendered  by  the  Supreme  Court. — Hart- 
fey  V.  Calbreath  (Mo.  App.)  570. 

A  decision  of  the  Court  of  Civil  Appeals,  that 
•*  railroad  company  must  keep  cattle  guards  in 
good  condition,  held  not  in  conflict  with  certain 
other  decisions  resi>ectlng  the  railroad's  liabil- 
ity for  killing  stock  which  escaped  through  open- 
ings in  the  railroad's  right  of  way  fence  at 
private  crossings.- Texas  &  P.  R.  Co.  v.  Will- 
son  (Tex.)  325. 

An  alleged  conflict  between  decisions  of  C!ourts 
of  Civil  Appeals  held  not  within  Laws  1899,  p. 
170,  c.  9»,  providing  for  the  certification  of 
-questions  to  the  Supreme  Court.— Texas  ft  P. 
K.  Co.  V.  Willson  (Tex.)  826. 

Under  Const,  art.  5,  |  3,  and  the  statutes  the 
Supreme  C!ourt  held  without  authority,  under 
its  original  or  appellate  jurisdiction,  to  appoint 
a.  receiver  of  a  corporation  against  which  a 
judgment  for  a  violation  of  the  anti-trust  laws 
lias  been  rendered.— Waters-Pierce  Oil  Co.  v. 
State  (Tex.)  326. 

f  4.     ITnlted  States  oovrts. 

•Where  the  relation  of  master  and  servant  is 
unaffected  by  statute,  the  question  of  the  re- 
sponsibility of  the  master  caused  to  be  in  his 
service  is  one  of  the  general  laws,  in  regard  to 
which  the  courts  of  tne  United  States  are  not 
bound  to  follow  the  state  courts. — Chandler  v. 
St.  Louis  &  S.  F.  R.  Go.  (Mo.  App.)  553. 

•In  an  action  by  a  servant  for  injuries  caused 
by  the  negligence  of  a  fellow  servant  in  Indian 
Territory  Aeld,  that  the  decisions  of  the  federal 
-courts  were  the  test  of  the  master's  liability, 
under  Act  Cong.  May  2,  1890,  c.  182,  §§  29-31, 
26  Stat  pp.  93-96,  and  Mansf.  Dig.  Ark.  §  566, 
and  not  the  decisions  of  the  Arkansas  state 
courts.— Chandler  v.  St.  Liouis  &  S.  F.  R.  Co. 
(Mo.  App.)  553. 

§  5.    Ooaevrremt   and   ooniUotliis   Jurla- 
dlotion,  and  oomlty. 

The  right  of  a  court  of  one  state  to  take  juris- 
diction of  a  transitory  action  founded  on  an  oc- 
currence in  another  if  not  contrary  to  the  pui>- 
lic  policy  of  the  forum,  arises  from  comity. — 
Southern  Pac.  Co.  t.  Allen  (Tex.  (3iT.  App.)  441. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  |  4. 

f    1.    Requisites  and  ▼alldity. 

•The  words  "grant,  bargain,  and  sell."  con- 
tained in  a  deed  not  limited  by  express  words. 


held  to  import  a  covenant  against  incumbrances,  - 
under   Kirby's   Dig.   §   731. — Crawford   v.    Mc- 
Donald (Ark.)  206. 

S   2.    Performance  or  breaclt. 

•A  lease  on  land  in  force  at  the  time  the  land 
was  sold  under  deed  containing  a  covenant 
against  incumbrances  held  to  constitute  a  breach 
thereof.— Crawford  v.  McDonald  (.\rk.)  206. 

i   3.    Aetloaa  for  breaoh. 

Where  a  lease  which  constituted  a  breach  of 
covenant  against  incumbrances  covered  the  en- 
tire land  conveyed,  there  could  l>e  no  apportion- 
ment of  damages  occasioned  by  such  breach. — 
Crawford  v.  McDonald  (Ark.)  206. 

COVERTURL 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  8. 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  Conveyances." 
Rights  as  to  chattel  mortgage  by  debtor,  see 
'•Chattel  Mortgages,"  f  3. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conv,eyances. 
see  "BVaudulent  Conveyances,"  t  2. 

CRIMINAL  LAW. 

See  "Bail,"  S  1 ;  "Habeas  Corpus" ;  "Pardon"  : 
"Witnesses." 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  f  5 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Penalties,  see  "Penalties." 

Offeruet  hy  particular  clatiet  of  pertont. 

See  "Corporations,"  f  3;  "Druggists." 
Particular  oifense$. 

See  "Adultery";  "Assault  and  Battery,"  i  1; 
"Breach  of  the  Peace";  "Burglary";  "Con- 
tempt" ;  "Embezzlement"  ;  "False  Pretenses" ; 
"Forgery":  "Homicide":  "Larceny";  "Lewd- 
ness"; ''Libel  and  Slander."  f  4;  "Malicious 
Mischief;  "Obscenity";  "Obstructing  Jus- 
Uce";  "Perjury";  "Rap";  "Seduction,"  §  1. 

Aguinst  laws  for  protection  of  fish,  see  "Fish." 

Aeninst  liquor  laws,  see  "Intoxicating  Liquors," 
SS  5.  7. 

Asninst  Ktoek  law,  see  "Animals." 

Currying  weapons,  see  "Weapons." 

Obs^lniotton  of  higUway,  see  "Highways,"  $  1. 

Violntioaa  of  municipal  ordinances,  see  "Mu- 
nidpnl  Corporatioas,"  {  5. 

$    1.    Nature  and  elements  of  crime  and 
defenses  In  general. 

•An  offense  punishable  by  imprisonment  in 
the  penitentiary  absolutely  or  in  the  alternative 
is  a  felony. — Waters-Pierce  Oil  Co.  v.  State 
(Tex.  Civ.  App.)  918. 

I  2.    Parties  to  offenses. 

A  charge  of  being  an  accomplice  to  a  crime 
held  in  the  nature  of  a  charge  of  a  compound 
offense,  and  it  must  be  shown  that  accused  ad- 
vised the  offense,  etc.,  that  he  was  not  present 
when  it  was  committed,  and  that  the  principals 
committed  the  crime.— Hall  v.  State  (Tex.  Or. 
App.)  379. 
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(   3.    Venue. 

Statement  of  yenae  of  offense  of  railroad  com- 
pany in  not  complying  with  requirement  of  stat- 
ute that  it  constract  and  maintain  a  statiou  at 
a  certain  point— Louisiana  &  A.  Ry.  Ck).  r. 
State  (Ark.)  960. 

*In  a  prosecution  for  embezzlement,  the  con- 
version of  the  money  held  to  have  occurred  in 
a  certain  jurisdiction.— State  v.  Mispagel  (Mo.) 
613. 

On  an  application  for  change  of  venue,  wit- 
nesses should  not  have  been  permitted  to  tes- 
tify that  accused  could  oljtain  a  fair  trial  in 
the  county  where  the  offense  was  committed. — 
State  V.  Vickers  (Mo.)  999. 

On  an  issue  of  prejudice  of  the  inhabitants 
of  a  county,  on  an  application  for  a  change  of 
venue,  a  witness  should  have  been  i>ermitted  to 
testify  that  the  people  were  highly  incensed  at 
the  time,  and  that  the  sentiment  was  against 
defendant— State  v.  Vickers  (Mo.)  999. 

'Evidence  held  insufficient  to  establish  the  ex- 
istence of  such  prejudice  a^inst  accused  as 
would  prevent  him  from  having  a  fair  trial  in 
the  county  where  the  offense  was  committed. — 
State  V.  Vickers  (Mo.)  999. 

*One  accused  of  murder  held  not  entitled  to  a 
change  of  venue  for  local  prejudice. — Cason  v. 
State  (Tex.  Or.  App.)  337. 

I  4.  PreUmlnarr  oomplalut,  affidavit, 
vrarranti  exajnlnatlon,  oommlt- 
ment,  and  ■nminary  triaL 

*The  lack  of  an  original  complaint  in  a  crim- 
inal cape  upon  which  an  information  can  be 
based  deprives  the  court  of  jurisdiction ;  but  the 
court's  jurisdiction  is  not  affected  where  a  com- 
plaint had  been  on  file  but  it  was  lost  at  the 
time  a  transcript  was  made  and  sub8eqnentl.v 
found.— Rosa  v.  State  (Tex.  Or.  App.)  340. 

i  5.  Arraignment  and  pleas,  and  nolle 
proaeqnl  or  dlaoontinnanoe. 

A  plea  held  to  be  considered  as  a  preliminary 
one  going  to  the  validity  or  invalidity  of  the 
statute,  on  the  ground  of  reasonableness. — Lou- 
isiana &  A.  Ry.  Co.  V.  State  (Ark.)  960. 

Evidence  held  admissible  on  the  preliminary 
plea  to  the  reasonableness  of  the  statute  under 
which  the  prosecution  was  had. — Louisiana  & 
A.  Ry.  Co.  V.  State  (Ark.)  960. 

'Under  the  Code  a  special  plea  of  insanity 
is  not  required,  but  insanity  may  be  shown  on 
a  plea  of  not  guilty.— State  v.   Spcyer  (Mo.) 

(  6.  Eridenoe— Judicial  notice,  preinmp- 
tions,  and  Imrden  of  proof. 

'Insanity  is  not  an  issue  to  be  passed  on 
separately,  but,  like  any  other  issue,  is  involved 
in  the  defense  of  not  guilty,  upon  which  the 
burden  of  proof  is  upon  the  state. — State  v. 
Speyer  (Mo.)   505. 

{  7.  —  Facta  in  Isane  and  relevant  to 
laenea,  and  res  gesta. 

'Evidence  that  a  man  came  to  deceased  and 
told  him  that  defendant  wanted  him  to  come  to 
defendant's  tent  after  deceased  had  eaten  his 
dinner,  and  that  deceased  went  held  admissible 
as  res  gestse  to  show  that  deceased  received  the 
information  and  to  explain  why  he  went  to  de- 
fendant's tent. — State  v.  Kennedy  (Mo.)  57. 

'Certain  letters  held  properly  excluded  in 
view  of  the  state  of  the  evidence  which  they 
were  offered  to  refute. — State  v.  Speyer  (Mo.) 
605. 

'In  a  criminal  prosecution,  it  is  proper  to  show 
that  accused  resisted  arrest— Mitchell  v.  State 
(Tex.  Cr.  App.)  124. 

'Evidence  held  admissible.- Reinhard  v.  State 
(Tex.  Cr.  App.)  128. 


I>efendaBt  held  not  entitled  to  show  that  none 
of  his  kinsmen  had  committed  or  been  charged 
with  crime. — ^Reinhard  v.  State  (Tex.  Cr.  App.) 
128. 

In  a  homicide  case,  the  sustaining  of  objec- 
tions to  questions  asked  a  witness  for  accoised 
held  proper. — Earles  v.  State  (Tex.  Cr.  App.) 
138. 

'In  a  homicide  case,  evidence  that  within  10 
minutes  of  the  fatal  shooting  decedent  in  reply 
to  questions,  stated  to  several  persons  that  ac- 
cused shot  him,  was  admissible  as  a  part  of  the 
res  gestn.— Tinsley  v.  State  (Tex.  Cr.  App.)  347. 

(   8.    —  Otber  oflenaes,  and   character 
of  aocnacd. 

'On  a  trial  for  playing  a  game  of  chance,  in 
violation  of  Rev.  St  1899.  !  2212  FAnn.  St 
1906,  p.  1410],  certain  testimony  held  admissi- 
ble, though  it  supported  a  charge  founded  on 
section  2197  [page  1406],  punishing  the  keep- 
ing of  a  gambling  house. — State  v.  Landrara 
(Mo.  App.)  1111. 

'In  a  prosecution  for  burglary,  evidence  of  the 
commission  by  accused  of  an  independent  bur- 
glary held  inadmissible. — Lightfoot  v.  State  (Tex. 
Cr.  App.)  345. 

'Evidence  of  other  sales  of  liquor  held  ad- 
missible to  show  the  manner  of  sole  and  that 
accused  was  running  a  "Blind  Tiger." — Gorman 
V.  State  (Tex.  Or,  App.)  384. 

{  0.    —  Materiality  and  competency  Is 
generaL 

'In  a  rape  case,  evidence  that  prosecutrix  had 
complained  of  accused's  attentions  to  her  held 
admissible,  in  view  of  certain  evidence  admitted 
for  accused.— Brown  r.  State  (Tex.  Cr.  App.) 


{ 10.  -^  Admissions,   declarationa,   and 
hearsay. 

An  admission  of  accused  held  admissible  in 
evidence.— Clark  v.  Commonwealth  (Ky.)'  1191. 

The  defense  of  insanity  admits  nothing  more 
than  that  the  accused  committed  the  act  with 
which  he  is  charged,  and  does  not  admit  that 
it  was  a  crime,  nor  the  grade  of  offense  charged. 
—State  V.  Speyer  (Mo.)  605. 

'Declarations  by  defendant  and  his  mother  aft- 
er the  shooting  held  admissible  against  him.— 
Reinhard  v.  State  (Tex.  Cr.  App.)  12a 

'Declarations  made  by  defendant  to  another 
in  the  nature  of  a  confession  while  he  was  not 
under  arrest  are  admissible  against  him. — Rein- 
hard V.  State  (Tex.  Cr.  App.)  128. 

On  a  trial  for  the  murder  of  a  police  officer 
by  accused  while  resisting  arrest  evidence  that 
the  officer  had  been  instructed  to  arrest  accused 
held  admissible.— Earles  v.  State  (Tex.  Cr.  App.) 
138. 

'In  a  trial  for  carrying  a  pistol,  evidence  held 
inadmissible  as  relating  to  self-serving  acta  and 
declarations.— Caldwell  v.  State  (Tex.  Cr.  App.) 
343. 

In  a  prosecution  for  running  a  "Blind  Tiger," 
certain  evidence  held  inadmissible  as  hearsay. 
—Gorman  v.  State  (Tex.  Cr.  App.)  384. 

'Certain  evidence  hdd  inadmissible  as  hear^ 
say.— Choice  v.  State  (Tex.  Cr.  App.)  387. 

*A  statement  made  by  another  person  in  the 
absence  of  accused  held  inadmissible  in  evidence. 
—Holmes  v.  State  (Tex.  Cr.  App.)  1160. 

In  a  criminal  case,  evidence  as  to  statemente 
made  by  accused  relative  to  the  alleged  offense 
held  competent— Smith  t.  State  (T«x.  Cr.  App.) 
1161. 
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{11.  -^  Acta  and  dBoIaratloiia  of  eon- 
•pivatora  and  oodef  endant*. 

*Offer  of  statements  of  a  co-conspirator 
against  another,  made  in  the  absence  of  the 
latter,  will  be  rejected,  unless  the  statements  or 
acts  are  in  furtiieranoe  of  the  common  design. 
— Caioice  V.  State  (Tex.  Or.  App.)  887. 

ilZ.  •^—  Doonuentarr  erldenoe  and  «z- 
elnalon  of  parol  evldenoe  thereby. 

*In  a  prosecntion  for  running  a  "Blind  Ti- 
ger," slips  made  bT  an  express  agent  from  the 
books  held  not  admissible.— Gorman  r.  State 
(Tex.  Or.  App.)  384. 

{  13.  -^  Opinion  evldenee. 

'Statement  of  a  witness  in  a  homicide  case 
held  not  objectionable  as  an  opinion  of  the  wit- 
ness.—Earles  T.  State  (Tex.  Cfr.  App.)  138. 

*In  a  homicide  case,  held  not  error  to  permit 
a  state's  witness  to  testify  that  the  pistol  used 
by  accused  was  a  deadly  weapon. — Earles  y. 
State  (Tex.  Cr.  App.)  13a 

f  14.   —^  Testimony  of  aoeoaspUoea  and 
eo-defendanta. 

In  a  prosecution  for  bribery  of  witness,  evi- 
dence of  accomplices  held  not  suf&ciently  cor- 
roborated under  the  statute.— Birch  v.  State 
(Tex.  Cr.  App.)  344. 

*A  person  present  at  the  time  of  an  alleged 
theft,  testifying  to  everything  that  was  seen 
and  done,  and  receiving  a  portion  of  the  proceeds 
of  the  theft,  held  an  accomplice. — Schilling  t. 
State  (Tex.  Cr.  App.)  857. 

*In  a  prosecution  for  being  an  accomplice  to 
a  crime,  where  the  state  relies  on  the  testimony 
of  accomplice,  they  must  be  corroborated  equally 
on  the  questions  of  the  accused's  advice  or  as- 
sistance and  the  cousummation  of  the  offense. — 
Hall  V.  State  (Tex.  Or.  App.)  379. 

*The  fact  that  a  burglary  was  committed  held 
not  to  corroborate  the  alleged  burglar  as  to  an 
accused's  connection  with  it  as  an  accomplice, 
nor  as  to  the  offense  being  committed  by  the 
alleged  burglar.— Hall  v.  State  (Tex.  Cr.  App.) 
379. 

In  a  trial  for  assault  with  intent  to  murder, 
evidence  held  inadmissible  to  show  a  conspiracy, 
but  proper  to  show  that  one  was  not  an  ac- 
complice but  a  detective. — Spencer  v.  State  (Tex. 
Cr.  App.)  386. 

*An  accomplice  may  not  be  corroborated  by 
his  statements,  made  in  the  absence  of  him 
aminst  whom  he  is  testi^ing.— Spencer  v.  State 
(Tex.  Cr.  App.)  386. 

*An  accomplice's  testimony  must  be  corrobo- 
rated, but  a  detective's  need  not  be.— Spencer  v. 
State  (Tex.  Cr.  App.)  386. 

{  15.  — —  Confessions. 

Permitting  a  committing  magistrate  to  testify 
in  a  criminal  case  that  on  the  bearing  before 
him  he  warned  accused  that  any  statement  be 
made  would  be  used  against  and  not  for  him 
held  not  reversible  error.— Mitchell  v.  State  (Tex. 
O.  App.)  124. 

'Defendant  held  under  arrest  at  the  time  his 
confession  was  made,  and  henre,  not  having 
been  warned,  it  was  error  to  admit  the  aame. — 
Jonea  v.  State  (Tex.  Cr.  App.  )126. 

Elvidence  was  not  inadmissible  on  the  ground 
that  at  the  time  of  the  occurrence  referred  to  in 
the  testimony  defendant  was  under  arrest  for 
a  prior  offense.— Reinhard  v.  State  (Tex.  Cr. 
App.)  12a 

*In  a  prosecution  for  murder,  statements  bv 
defendant  relative  to  the  offense  held  inadmissi- 
ble when  made  under  arrest. — BUckner  v.  State 
(Tex.  Or.  App.)  868. 


•Where  on  a  trial  for  homicide  there  was  an 
Issue  whether  the  confession  of  defendant  was 
voluntarily  made,  certain  evidence  held  errone- 
ously excluded.- Garrett  v.  State  (Ter.  Cr. 
App.)  889. 

1 16.  —  Evidence  at  preliminary  exam- 
ination or  at  farmer  trial. 

'Refusal  of  continuance  for  a  witness  to  con- 
tradict prosecntrix  on  an  immaterial  and  col- 
lateral issue  held  not  an  abuse  of  discretion. — 
Morphew  v.  State  (Ark.)  480. 

'Statements  of  an  accused  made  on  a  former 
trial  are  admissible  against  him,  notwithstand- 
ing Rev.  St  1899.  {  3149  [Ann.  St.  1906,  p. 
1788],  relating  to  the  use  of  testimony  preserved 
by  bill  of  exceptions,  which  has  no  application 
to  a  defendant  in  any  case. — State  v.  Speyer 
(Mo.)  505. 

*To  rebut,  evidence  as  to  accused's  insanity 
the  state  may  introduce  in  evidence  the  testi- 
mony of  accused  on  former  trials. — State  v. 
Speyer  (Mo.)  505. 

•That  certain  footprints  correspond  with  the 
shoes  of  accused  held  not  to  exclude  every  other 
reasonable  hypothesis  than  that  they  were  made 
by  accused.— Warren  v.  State  (Tex.  Cr.  App.) 
132.  133. 

The  res  ^sBtK  statement  of  decedent  that  ac- 
cused shot  Dim,  Inflicting  a  fatal  wound,  has  as 
much  weight  as  dying  declarations,  and  is  In 
some  respects  a  stronger  criminative  statement. 
— Tinsley  v.  State  (Tex.  Cr.  App.)  347. 

{  17.   Time  of  trial  and  eontinnanoe. 

'Refusal  to  grant  an  application  for  a  con- 
tinuance in  a  criminal  case  on  the  ground  of  an 
absent  witness  held  not  error. — Mitchell  v.  State 
(Tex.  Cr.  App.)  124. 

•Certain  testimony  expected  to  be  given  by  an 
absent  witness  held  of  sufficient  materiality  to 
require  a  continuance.— IJopez  v.  State  (Tex. 
Cr.  App.)  336. 

'In  a  prosecution  under  Pen.  0>de  1895.  art. 
645,  defendant  held  entitled  to  a  continuance 
to  secure  the  attendance  of  absent  witnesses. — 
Hardin  v.  State  (Tex.  Cr.  App.)  352. 

'In  ft  criminal  prosecution,  the  rule  with  re- 
gard to  cumulative  testimony  does  not  apply  to 
the  first  application  for  a  continuance,  especial- 
ly where  defendant  himself  is  practically  the 
only  witness  in  his  behalf.— Hardin  T.  State 
(Tex.  Cr.  App.)  352. 

•In  a  trial  for  keeping  a  disorderly  house, 
refusal  of  a  continuance  for  absent  testimony 
hfli  improper.— Purvis  v.  State  (Tex.  Cr.  App.> 

3ri5. 

'A  motion  for  a  continuance  held  too  gen- 
eral.—Blue  ▼.  State  (Tex.  Or.  App.)  1157. 

•The  diligence  required  in  obtaining  process 
for  the  presence  of  witnesses  is  much  more 
strict  on  an  application  for  a  second  continu- 
ance than  on  first  application.— McCrimmon  v.. 
State  (Tex.  Cr.  App.)  H5a 

'A  motion  for  a  continuance  to  procure  the 
attendance  of  witnesses  held  properly  denied 
for  lack  of  diligence. — McCrimmon  r.  State 
(Tex.  Cr.  App.)  1158. 

{18.  Trial^-Oonrae  and  oondnot  of  trial 
in  ceneral. 

'Under  Cr.  Code  Prae.  {{  165,  157,  180,  182, 
184,  a  defendant  indicted  for  a  misdemeanor 
and  duly  summoned  or  on  bail  may  be  tried  in 
his  absence,  and,  though  absent,  may  by  coun- 
sel put  In  any  plea  save  that  of  guilty.— Wal- 
ston  V.  Commonwealth  (Ky.)  224. 

•Accused,  indicted  for  misdemeanor,  though 
on  bail,  may  be  tried  in  his  absence,  under  Cr. 
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Code  Prae.  t  184.— Walston  ▼.  Commonwealth 
(Ky.)  224. 

*In  a  marder  trial,  the  taking  of  testimony, 
in  accused's  absence  from  the  courtroom,  held 
not  reversible  error  in  the  circumstances. — 
Cason  V.  State  CTei.  Cr.  App.)  337. 

•Under  White's  Ann.  Code  Cr.  Proc.  art.  633, 
the  court  erred  In  allowing  trial  of  accused  for 
a  misdemeanor  involving  imprisonment  to  be 
bad  in  his  absence.— WaSiington  v.  State  (Tex. 
Cr.  App.)  361. 

*The  excusing  of  an  attorney  appointed  for  the 
defense  by  the  court  in  a  criminal  case  held  not 
erroneous. — Brown  v.  State  (Tex.  Cr.  App.)  868. 

{10.    — ^  Beoeption  of  evidence. 

*A  witness  having  testified  to  a  telephonic 
commtmication  with  defendant  succeeding  the 
offense,  it  was  not  error  for  the  court  to  have 
previously  admitted  evidence  of  another  as  to 
what  the  former  witness  stated  throogh  the 
telephone  in  such  conversation. — State  t.  Vick- 
ers  (Mo.)  899. 

•The  fact  that  evidence  received  in  rebuttal  in 
a  criminal  case  was  not  rebuttal  did  not  make 
it  inadmissible,  where  it  was  introduced  before 
the  trial  terminated.— Earles  t.  State  (Tex.  Cr. 
App.)  138. 

Arrest  of  a  witness  for  accnsed  during  trial 
and  holding  him  in  cdstody  held  to  deprive  ac- 
cused of  a  fair  trial. — Dodson  t.  State  (Tex.  Cr. 
App.)  378. 

On  a  prosecution  for  rape,  certain  evidence 
held  competent  in  rebuttal  of  matter  which  de- 
fendant had  sought  to  bring  out  on  cross-ex- 
amination of  prosecutrix. — Smith  v.  State  (Tex. 
Cr.  App.)  1161. 

i  20.  — —  Objeotlona  to  erldenee,  mo- 
tions to  strike  ont,  and  ezoep- 
tlons. 

•An  objection  alleged  to  a  question  J^eld  not 
to  amount  to  an  objection.— State  y.  Speyer 
(Mo.)  505. 

Under  complaint  against  the  admission  of  evi- 
dence that  one  has  been  previously  charged  with 
assault  to  murder,  or  other  grave  offense,  held 
che  bill  of  exceptions  should  show  the  date  of 
the  occurrence.— Caldwell  v.  State  (Tex.  Cr. 
App.)  843. 

{ 21.  —  Argnnienta  and  oondnet  of 
counsel. 

•Conduct  of  court  and  counsel  in  a  criminal 
case  relating  to  reading  to  the  jury  extracts  from 
reports  and  a  charge  prepared  by  the  trial  court 
held  not  error.— Buchanan  v.  State  (Tex.  Cr. 
App.)  134. 

•That  the  district  attorney  misstated  the  law 
was  no  ground  for  reversal,  though  a  juror  tes- 
tified that  he  was  misled  thereby. — ^Davis  t. 
State  (Tex.  O.  App.)  144. 

A  statement  by  the  district  attorney  that  a 
witness  was  a  "henchman"  of  defendant  held 
not  error.— Davis  v.  State  (Tex.  Cr.  App.)  144. 

*It  is  erroneous  for  counsel  in  his  argument 
to  state  facts  not  in  evidence.- McKinley  t. 
State  (Tex.  Cr.  App.)  342. 

•The  county  attorney's  argument  in  a  trial 
for  violating  the  local  option  law  held  improper, 
and  the  error  not  cured  by  the  court's  instruc- 
tion.—McKinley  v.  State  (Tex.  Cr.  App.)  342. 

•Comments  of  counsel  should  be  founded  on 
the  evidence  introduce^  against  accused. — Hiight- 
foot  y.  State  (Tex.  Cr.  App.)  345. 

*It  is  error  for  the  district  attorney  in  his 
argument  to  refer  to  defendant's  failure  to  testi- 
fy.—Vaden  V.  State  (Tex.  Cr.  App.)  867. 

•On  a  trial  for  homicide,  held,  that  a  certain 
remark  by  the  assistant  county  attorney  ought 


not  to  liave  been  permitted.— Garrett  V.  State 
(Tex.  Cr.  App.)  38d. 

{ 22.  —'  Province    of    oovrt    and    Jury 
in  general. 

•In  a  misdemeanor  case,  the  punishment  be- 
in^;  by  fine  only,  the  judge,  having  power  to  sec 
aside  a  verdict  of  acquittal,  has  also  the  power 
to  direct  a  verdict  of  guilty,  where  the  facts  are 
undisputed  and  where  guilt  from  all  the  evi- 
dence is  the  only  inference  that  can  be  drawn. — 
Roberts  v.  State  (Ark.)  852. 

•In  a  prosecution  for  practicing  medicine 
without  a  license,  in  violation  of  Kirby's  Dig. 
{  5241,  providing  for  punishment  by  fine  or  im- 
prisonment, or  both,  the  court  erred  in  instruct- 
ing the  jury  to  return  a  verdict  of  guilty. — 
Roberta  y.  State  (Ark.)  852. 

•An  instruction  authorizing  the  jury  to  con- 
sider accused's  manner  and  demeanor  when  ac- 
cnsed of  the  offense,  etc.,  held  objectionable  as 
a  comment  on  the  evidence.— State  v.  Vidcers 
(Mo.)  999. 

•An  instruction  aathorizing  the  jury  to  con- 
sider false  statements  made  by  defendant  when 
accused  of  the  crime,  etc,  held  objectionable  as 
assuming  that  accused  had  made  false  state- 
ments.— State  y.  Vickers  (Mo.)  999. 

•A  charge  in  a  homicide  case  held  not  on  the 
weight  of  the  evidence.- Tinsley  y.  State  (Tex. 
Cr.  App.)  347. 

•It  is  proper  to  instruct  that  a  wtiness  was 
an  accomplice,  instead  of  submitting  the  ques- 
tion to  the  jury,  where  the  facts  are  apparent. 
—Spencer  y.  State  (Tex.  Cr.  App.)  386. 

i23.  KeoeasitT,  roanlaltoa,  and  avf- 

flolency  of  Inatmotlona. 

•Where  accused  was  tried  for  a  misdemeanor 
in  his  absence,  and  judgment  rendered  against 
him  by  default,  and  a  jury  was  required  to 
assess  the  punishment,  it  was  properly  charged 
to  find  defendant  guilty  and  to  assess  such 
punishment— Walston  v.  Commonwealth  (Ky.) 

•In  a  prosecution  for  larceny,  instruction, 
when  considered  in  connection  with  other  in- 
structions given,  held  not  error. — State  y.  Soper 
(Mo.)  & 

•Giving  of  numerous  and  repetitious  instruc- 
tions disapproved.— State  v.  Soper  (Mo.)  3. 

In  a  prosecution  for  larceny,  certain  evidence 
held  to  have  warranted  an  instruction  on  flight, 
—State  V.  Soper  (Mo.)  3. 

•In  a  ijrosecution  for  burglary,  refusal  to  sub- 
mit the  issue  of  insanity  held  not  error. — Mit- 
chell y.  State  (Tex.  Cr.  App.)  124. 

An  instruction  in  a  prosecution  for  assault 
held  not  misleading. — Ross  v.  State  (Tex.  Cr. 
App.)  340. 

•It  is  the  better  practice  not  to  attempt  to  de- 
fine technical  terms  in  the  instructions  in  a 
criminal  case.- Tinsley  v.  State  (Tex.  Or.  App.) 
347. 

•A  charge  on  the  defense  of  alibi  held  pro{)er. 
—Tinsley  y.  State  (Tex.  Cr.  App.)  347. 

•Where,  In  a  homicide  case,  the  res  gestas 
declarations  of  decedent  that  accused  shot  him 
were  received  in  evidence,  the  refusal  to  chaste 
on  circumstantial  evidence  was  proper. — Tinsley 
V.  State  (Tex.  Cr.  App.)  347. 

•It  is  proper  for  the  court  in  a  homicide  case 
to  chaurge  the  jury  that,  if  they  have  a  reason- 
able donbt  as  to  the  degree,  they  must  find  ac- 
cused guilty  of  murder  in  the  second  degree. — 
Tinsley  y.  State  (Tex.  Cr.  App.)  347. 

•On  a  prosecution  for  perjury,  an  instruction 
held  not  misleading.— Schooler  v.  State  (Tex.  Cr. 
App.)  339. 
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*An  ioRtrnction  on  the  trial  of  a  teacher  for 
assaulting  a  scholar  held  erroneous  as  placing 
the  burden  on  the  teacher  to  prove  hia  innocence 
beyond  a  reasonable  doubt— Oreer  v.  State  (Tex. 
Cr.  App.)  339. 

*An  instruction  as  to  the  necessity  of  cor- 
roboration of  the  evidence  of  an  accomplice  held 
properly  refused  where  there  was  no  evidence 
that  the  witness  was  an  accomplice. — Powell  t. 
State  (Tex.  Cr.  App.)  362, 

*In  a  prosecution  for  theft,  the  court  held  to 
have  properly  instructed  the  jury  to  assess  de- 
fendant's punishment  at  confinement  in  the  re- 
formatory if  they  found  her  guilty. — Cnrnmings 
V.  State  (Tex.  Cr.  App.)  8(53. 

{  24.  — T-  Reqnests  for  laatraotloiu. 

*In  a  prosecution  for  larceny,  refusal  of  re- 
quested instrnctions  covered  by  instructions  giv- 
en held  not  error.— State  v.  Soper  (Mo,)  8. 

•Request  to  charge  covered  by  the  main  charge 
may  be  properly  refused. — Norris  v.  State  (Tex. 
Or.  App.)  136. 

§  25.   —  OnstodT,    oondvot,    and    dsUb- 
eratlona  of  fmrj. 

*Rule  as  to  separation  of  jurors,  under  Kir- 
by's  Dig.  I  2.390,  before  the  snbmissiiHi  of  the 
case  stated,  and  one  accused  of  murder,  hM 
not  entitled  to  complain  that  before  the  comple- 
tion of  the  jury  the  first  nine  jurors  selected 
were  permitted  to  separate. — Reeves  v.  State' 
<Ark.)  945. 

Misconduct  of  the  Jury  in  discussing  a  former 
trial  and  verdict  held  no  ground  for  reversal. — 
Smith  V.  State  (Tex.  Cr.  App.)  1161. 

♦The  circumstances  tmder  which  a  verdict 
of  conviction  will  be  set  aside  for  misconduct 
of  the  jury  in  discussing  a  former  trial  or  con- 
viction stated.-'-Smith  v.  State  (Tex.  Cr.  App.) 
1161. 

fze.  Verdlet. 

In  a  homicide  case,  a  verdict  held  properly 
amended  by  the  court— Tinsley  v.  State  (Tex. 
Or.   App.)   347. 

f  27.   —  Waiver  and  oorreotlon   of  Ir- 
resvlarltles  and  errors. 

*In  prosecution  for  larceny,  error  in  admis- 
sion of  certain  testimony  held  cured  by  striking 
out  and  instructions.— State  v.  Soper  (Mo.)  3. 

i  28.   Motions  for  new  trial  and  in  ar- 
rest. 

Evidence  respecting  a  motion  for  a  new  trial 
must  be  filed  during  the  trial  term. — Reinhard 
T.  State  (Tex.  Cr.  App.)  128. 

A  motion  for  a  new  trial  in  a  criminal  case 
on  the  ground  of  newly  discovered  evidence  held 
properly  denied.— Mitchell  v.  State  (Tex.  Cr. 
App.)  135. 

•In  a  prosecution  for  assault  with  intent  to 
murder,  newly  discovered  evidence  that  prose- 
cutor had  a  pistol  at  the  time  of  the  difficulty 
held  immaterial.— Davis  v.  State  (Tex.  Cr.  App.) 
144. 

•A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  unless  accused  showed  dili- 

f;ence  in  attempting  to  procure  it,  and  also  tliat, 
f  it  had  been  introduced,  a  more  favorable  ver- 
dict than  that  returned  would  probably  have 
been  reached.— Davis  v.  State  (Tex.  Cr.  App.) 
144. 

*An  objection  that  the  court  misdirected  the 
Jury  as  to  the  law  of  the  case  held  too  general  to 
constitute  a  valid  ground  for  a  new  trial. — 
Mercer  v.  State  (Tex.  Cr.  App.)  365. 

Misconduct  of  jury  in  discussing  matters  not 
in  evidence  held  to  warrant  a  new  trial.- Hall 
v.  State  (Tex.  Cr.  App.)  879. 


{ 29.  Jndsment,  senteneo,  and  final 
oontmitmont. 
Under  Cr.  Code  Prac.  U  155.  167,  180,  Iffi, 
184,  on  trial  of  an  indictment  tor  misdemeanor 
in  defendant's  absence,  judgment  may  go  against 
him  by  default  if  no  plea  is  entered,  and  if  the 
fine  is  fixed  by  law,  It  may  be  imposed  by  the 
court  without  a  jnrjr,  otherwise  a  jury  is  re- 
quired.—Walston  V.  (Jommonwealth  (Ky.)  224. 

830.  Appeal  and  error,  and  eertlorari— 
Fornt  of  romedy,  inrisdiotion,  and 
riKht  of  review. 

•Where  on  appeal  it  appears  that  no  jndgmenl 
has  been  entered  on  the  verdict  of  conviction, 
the  submission  of  the  appeal  will  l>e  set  aside 
and  the  case  remanded  with  directions  to  enter 
judgment.— Stiite  v.  Hodges  (Mo.)  51. 

A  judgment  held,  under  Code  Cr.  Proc.  1895, 
arts.  845,  846,  not  a  final  judgment  from  which 
an  appeal  could  be  taken.— Trayler  v.  State 
(Tex.  Or.  App.)  142. 

S  31«  — —  Presentation  and  reserratloB 
in  lower  oonxt  of  gronnds  of 
revleir. 

•Defendant  held  not  entitled  to  complain  of 
testimony  admitted  without  objection,  and  ex- 
clusion of  which  was  not  sought. — Morphew  v. 
State  (Ark.)  480. 

•In  a  criminal  prosecution,  error  in  instruc- 
tions not  presented  in  the  motion  and  grounds 
for  a  new  trial  in  the  lower  court  cannot  be  re- 
viewed on  appeal. — Jones  v.  Commonwealth 
(Ey.)  802. 

•Ruling  of  trial  court  exdading  evidence  held 
not  reviewable  on  appeal  in  the  al>sence  of  ex- 
ception taken  at  the  time.— State  v.  Soper 
(Mo.)  3. 

•An  objection  to  the  record  of  a  witness'  con- 
viction cannot  be  made  for  the  first  time  on 
appeal. — State  v.  Kennedy  (Mo.)  57. 

•An  objection  to  the  admission  of  evidence 
cannot  be  raised  for  the  first  time  in  a  motion 
for  new  trial  or  an  appeal. — State  v.  Speyer 
(Mo.)  506. 

An  objection  that  a  question  to  the  witness 
on  redirect  examination  was  incompetent  and 
immaterial  held  insufficient  to  present  the  ob- 
jection on  appeal  that  the  question  was  improp- 
er redirect  examination.— State  v.  Vickers  (Mo.) 
999. 

Oblections  to  the  admission  of  testimony  in  a 
criminal  case  held  not  available  where  there  is 
no  proof  of  facts  injected  into  the  objection  and 
relied  on  as  grounds  therefor.— Mitchell  v.  State 
(Tex.  Cr.  App.)  134. 

•On  appeal  the  court's  action  in  overruling  a 
motion  to  quash  a  special  venire  will  not  be  re- 
viewed where  no  bill  of  exceptions  has  been  re- 
served.—Reinhard  V.  State  (Tex.  Cr.  App.)  128. 

•Accused  cannot  for  the  first  time  on  appeal 
complain  of  the  court's  failure  to  give  a  charge. 
—Boy  V.  State  (Tex.  Cr.  App.)  149. 

•A  ruling  refuising  a  continuance  cannot  be 
reviewed  where  there  is  no  bill  of  exceptions 
thereto.— Cason  v.  State  (Tex.  Cr.  App.)  337. 

Where  accused  waived  a  special  venire  and 
made  only  a  general  objection  to  the  court's 
method  of  impaneling  the  jury,  he  could  not  on 
appeal  complain  of  that  method. — Tinsley  v. 
State  (Tex.  Cr.  App.)  347. 

A  motion  for  a  new  trial  on  a  conviction  of 
obtaining  property  franduiently  held  insufficient 
to  present  for  review  certain  objections  to  the 
charge.— White  v.  State  (Tex.  Cr.  App.)  1167. 

$  32.  —  Proooedlnca  for  transfer  of 
eanse,  and  eCeet  thereof. 

Accused  having  failed  to  give  a  recognizance 
at  the  term  at  which  he  was  convicted,  the  court 
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at  a  snbseqiient  term  had  no  JurisdietSon,  pend- 
ing appeal,  to  accept  a  recognizance,  or  to  take 
any  other  steps  except  to  supply  lost  papers.— 
Ex  parte  Bumbaugh  (Tex.  Cr.  App.)  862. 

*  Appeal  dismissed  for  an  insufficient  reco)^ 
niMnce.— Blackman  v.  State  (Tex.  Cr.  App.) 
lIuO. 

An  appeal  by  several  persons  from  a  criminal 
conviction  must  be  dismissed  where  the  recog- 
nizance is  joint.— Yates  v.  State  (Tex.  Or.  App.) 
1166. 

*A  recognisance  reciting  a  different  pnnish- 
ment  and  fine  from  that  actually  imposed  held 
fatally  defective.— Davis  v.  State  (Tex.  Or. 
App.)   1160. 

i  S8«  —  Scope  mud  eomtents  of  rooord. 

On  appeal  in  a  criminal  case,  the  question 
whether  the  verdict  is  contrary  to  the  law  and 
the  evidence  cannot  be  reviewed  in  the  absence 
of  a  statement  of  facts  or  bill  of  exceptions.— 
Epps  V.  State  (Tex.  Or.  App.)  1154. 

On  a  criminal  appeal,  the  qnestion  whether 
the  verdict  Is  contrary  to  the  law  and  ajialnat 
the  weight  of  the  evidence  cannot  be  reviewed 
where  there  is  neither  statement  of  facts  nor 
bill  of  exceptions  in  the  record.— McGuUus  y. 
State    (Tex.    Cr.    App.)    1156. 

A  charge  cannot  be  reviewed  in  the  absence 
of  statement  of  facts  in  the  record.— White  ▼. 
State  (Tex.  Cr.  App.)  1167. 

i  34.  BUI  of  ezoeptions. 

•Where  the  bill  of  exceptions  is  not  filed  until 
after  the  expiration  of  the  time  allowed  by 
court,  held,  that  it  cannot  be  considered  on  ap- 
peal.—State  v.  Bragg  (Mo.)  23. 

Where  the  bill  of  exceptions  is  not  filed  in 
time,  all  that  may  be  reviewed  on  appeal  is  the 
record  proper.- State  v.  Bragg  (Mo.)  23. 

In  the  absence  of  a  WU  of  exceptions,  the  in- 
formation being  in  proper  form  and  the  record 
in  other  respects  free  from  error,  judgment  will 
be  affirmed.— State  v.  Klug  (Mo.)  51. 

A  bill  of  exceptions  need  not  be  considered 
where  it  was  refused  by  the  court  and  was  not 
otherwise  verified.— Reinhard  v.  State  (Tex.  Cr. 
App.)  128. 

•The  admission  in  evidence  of  the  voluntary 
statement  of  accused,  made  at  the  examining 
trial,  cannot  be  reviewed  where  there  is  no  bill 
of  exceptions  reserved  to  the  statement.— Mit- 
chell V.  State  (Tex.  Cr.  App.)  135. 

An  order  denying  a  motion  to  quash  the  venire 
cannot  be  reviewed  where  it  is  not  presented  by 
a  bill  of  exceptions.— Norris  v.  State  (Tex.  Cr. 
App.)  136. 

Where  a  verified  motion  to  quash  a  venire  al- 
leged matters  of  fact,  the  denial  of  the  motion 
could  not  be  reviewed  in  the  absence  of  a  bill  of 
exceptions  preserving  the  evidence.— Norris  v. 
State  (Tex.  Cr.  App.)  187. 

A  bill  of  exceptions  complaining  of  the  over- 
ruling of  objections  to  questions  asked  accused 
while  testifying,  which  does  not  show  the  an- 
swers, is  defective.— Barles  v.  State  (Tex.  Cr. 
App.)  138. 

A  bill  of  exceptions  to  the  exclusion  of  certain 
evidence  to  support  the  credibili^  of  certain 
witnesses,  who  defendant  claimed  were  stran- 
gers in  the  county,  held  not  in  effect  a  certif- 
icate of  the  court  that  such  witnesses  were 
strangers.— State  v.  Hill  (Tex.  Cr.  App.)  143. 


•The  grounds  of  a  motion  for  a  new  trial  can- 
not be  considered  on  appeal  in  the  absence  of 
a  statement  of  facts  or  bill  of  exceptions.— 
Perkins  v.  State  (Tex.  Or.  App.)  343. 


A  statement  of  facts  and  bill  of  exceptions 
filed  after  adjournment  cannot  be  considered  oa 
appeal.— Aden  v.  State  (Tex.  O.  App.)  1154. 

Qualifications  of  the  trial  judge  to  a  bill  of 
exceptions  will  control,  in  the  absence  of  a 
contest  by  appelUnt  in  the  form  of  a  bill  by 
bystanders.- McCrimmon  v.  State  (Tex.  Cr. 
App.)  1158. 

Under  Code  Cr.  Proc.  1895,  art  723,  heU^ 
that  a  fundamental  error  respecting  a  charge 
cannot  be  reviewed  unless  objection  is  reserved 
by  a  bill  of  exceptions,  or  in  the  motion  for  a 
new  trial.— White  v.  State  (Tex.  Cr.  App.)  1167. 

f  35.  —  Case  or  atatemmat  of  facts. 

•Where  the  record  on  appeal  in  a  criminal 
case  shows  that  the  statement  of  facts  was  filed 
after  the  adjournment  of  court,  but  does  not 
show  any  order  allowing  it  to  be  so  filed,  the 
statement  cannot  be  considered  on  ai»eal. — Rosa 
V,  State  (Tex.  Cr.  App.)  340. 

On  appeal  in  a  criminal  case,  held,  that  the 
conviction  must  be  affirmed.— Zimmerman  v. 
State  (Tex.  Cr.  App.)  1160. 

(  36.  ^—  ComcliialToneH  aad  effect. 

A  bill  of  exception  prepared  by  defendant  held 
the  bill  to  be  considered  rather  than  the  bill  filed 
by  the  court— Vaden  v.  State  (Tex.  Cr.  App., 
367. 

S  37.  —  Qaestloiu    preacated    for    >e- 
▼leir. 

•Objections  to  instructions  given  and  to  the 
refusal  to  give  others  will  not  be  considered 
where  the  abstract  fails  to  set  out  the  instruc- 
tion sought  to  be  reviewed. — Emerson  v.  Town 
of  McNeU  (Ark.)  479. 

Where  a  trial  is  by  the  court,  and  no  declara- 
tions of  law  are  asked  or  given,  if  the  judg- 
ment is  substantially  supported  by  the  evidence, 
it  must  be  affirmed.— State  v.  Willis  (Mo.  App.> 
584. 

Statemmts  in  a  motion  for  a  new  trial  or  as- 
signments of  error  concerning  matters  of  fact 
on  which  a  ruling  is  based  are  insufficient  to 
justify  a  review  of  the  rulings  in  the  absence 
of  a  bill  of  exceptions  preserving  the  evidence 
introduced.— Norris  ▼.  State  (Tex.  Cr.  App.) 
137. 

•An  order  denying  accused  a  continuance  can- 
not be  reviewed  where  it  is  not  presented  by  a 
bill  of  exceptions.— Norris  v.  State  (Tex.  Cr. 
App.)  137. 

In  the  absence  of  any  bills  of  exceptions,  there 
is  nothing  for  the  court  on  appeal  to  review  save 
the  sufficiency  of  the  indictment  and  of  the  evi- 
dence.—Boy  V,  State  (Tex.  Cr.  App.)  140. 

•Where  there  is  no  bill  of  exceptions,  matters 
complained  of  in  a  motion  for  a  new  trial  can- 
not be  reviewed. — Ross  v.  State  (Tex.  Cr.  App.) 
340. 

•Where  the  bill  of  exceptions  con^plaining  of 
comments  by  the  prosecuting  attorney  does  not 
show  what  the  comments  were,  the  comments 
cannot  be  passed  on  by  the  appellate  court — 
Tinsley  v.  State  (Tex.  Cr.  App.)  347. 

•Statements  of  witness  explaining  the  posses- 
sion of  recently  stolen  property  are  admissible. 
— Cagle  V.  State  (Tex.  Or.  App.)  356. 

•In  the  absence  of  the  facts,  the  question 
whether  an  instruction  should  have  been  given 
on  aggravated  assault  on  a  prosecution  for  as- 
sault with  intent  to  murder  cannot  be  review- 
ed.—Mims  V.  State  (Tex.  Cr.  App.)  1157. 

•Whether  a  verdict  is  contrary  to  the  evidence 
and  the  charge  cannot  be  reviewed  in  the  ab- 
sence of  a  statement  of  facts.— Fart^  r.  State 
(Tex.   Cr.   App.)   1167. 

•Point  aaaotated.    See  syllalnu. 
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'Error  in  refusing  a '  continuance  cannot  be 
reviewed  wliere  no  application  to  continue  ap- 
pears in  tlie  record,  and  there  ia  no  bill  of 
exceptions  to  tlie  overruline  of  the  motion. — 
Mima  V.   State  (Tez.   Cr.  App.)   1157. 

*In  view  of  the  condition  of  the  record,  cer- 
tain alleged  errors  Md  not  reviewable  on  ap- 
peal.—Sumners  V.  State  (Tex.  Or.  App.)  1166. 

i  38.  ——  HMttww  a«t  sppareBi  •<  r«v 
twd. 

Recital  in  a  Judgment  overrnling  an  applica- 
tion for  continuance,  that  accused  "excepted," 
held  not  to  authorize  a  review  on  appeal  in  the 
absence  of  a  bill  of  exceptions  reserved  doring 
the  term.— Norris  v.  State  (Tex.  Cr.  App.)  137. 

S  89.  —  8«o]M  wad  eztont  •£  a^witm  Im 

•Under  Cr.  Code  Prac.  i  281,  the  CJonrt  of 
Appeals  held  without  jurisdiction  to  review  the 
action  of  the  trial  court  in  passing  on  certain 
objection  where  first  brought  to  the  trial  court's 
attention  on  motion  for  new  trial. — Sims  v. 
Commonwealth  (Ky.)  214. 

{  40.  —  Presninptloiu. 

A  bill  of  exceptions  held  insnfiBcient  to  show 
error  in  a  remark  of  the  prosecuting  attorney 
to  the  Jury.— Reinhard  v.  State  (Tex.  O.  App.) 
128. 

*In  the  absence  of  evidence  of  matters  of  fact 
on  whicb  a  ruling  was  based,  the  Court  of  Crim- 
inal Appeals  will  presume  that  the  ruling  was 
correct— Norris  v.  State  (Tex.  Cr.  App.)  187. 

On  appeal  it  will  be  presumed,  in  tiie  ab- 
sence from  the  record  of  the  testimony,  that 
the  charge  was  correct  and  applicable  to  the 
facts.— White  v.  State  (Tex.  Cr.  App.)  1167. 

{41.  '-^  Dlseretlsa  of  lower  eovrt. 

*The  denial  of  an  application  for  a  change  of 
venue  for  prejudice  of  the  inhabitants  of  a  coun- 
ty will  not  be  reversed  unless  the  trial  court's 
discretion  has  been  abused.— State  v.  Vickera 
(Mo.)  909. 

{  42.  ——  Qmeatloiis  «rf  faet,  ▼erdlota,  aad 
flmdlnxs. 

•Under  Cr.  Code  Prac.  f  340,  the  Court  of 
Appeals  held  without  power  to  reverse  a  convic- 
tion where  there  is  some  evidence  of  i^uilt. — 
Sims  V.  Commonwealth  (Ky.)  214. 

•In  a  criminal  case,  the  Court  of  Appeals  is 
not  authorized  to  reverse  a  judgment  on  the 
ground  that  the  verdict  is  against  the  evidence 
or  is  not  supported  by  sufBcient  evidence. — Mar- 
tin V.  Commonwealth  (Ky.)  863. 

•Unless  manifest  error  occurred  on  the  trial 
of  an  issue,  of  prejudice  of  the  inhabitante,  on 
an  application  for  change  of  venue,  the  Supreme 
Court  is  bound  by  the  circuit  court's  finding. — 
State  V.  Yickers  (Mo.)  999. 

•A  verdict  on  conflicting  evidence  will  not  be 
set  aside.— Tyler  v.  State  (Tex.  Cr.  App.)  363. 

f  43.  — —  KaraileM  error. 

•In  a  trial  for  homicide,  remarks  of  the  pros- 
ecuting attorney  and  the  admission  of  certain 
evidence  held  not  prejudicial  to  defendant. — 
Crofton  V.  State  (Ark.)  671. 

•Rejection  of  evidence  held  not  ground  of  re- 
versal of  conviction,  though  technically  admis- 
sible, unless  important  to  defendant. — Sims  v. 
Commonweath  (Ky.)  214. 

•In  a  prosecution  for  murder,  error  in  admit- 
ting incompetent  evidence  will  not  authorize 
granting  a  new  trial  or  the  reversal  of  a  judg- 
ment, unless  the  evidence  was  prejudicial  to  the 
party  complaining. — Jones  v.  Commonwealth 
(Ky.)  802. 

•In  a  prosecntion  for  larceny,  error  in  instruc- 
tions as  to  embeaszlement  held  not  ground  for 


reversal  where  defendant  was  convicted  of  lar- 
ceny.—State  V.  Soi)er  (Mo.)  8. 

•In  a  criminal  prosecution,  improper  admis- 
sion of  evidence  of  matters  otherwise  established 
held  harmless.— State  v.   Speyer  (Mo.)  505. 

In  a  prosecution  for  rape,  accused  held  not 
prejudiced  by  two  objectionable  instructions  au- 
thorising the  jury  to  consider  his  demeanor  and 
statemoita  when  accused  of  the  offense. — State 
V.  Vickers  (Mo.)  999. 

On  an  application  for  a  change  of  vemie,  ac- 
cused held  not  prejudiced  by  the  striking  of 
certain  answers  of  a  witness  to  the  prejudice 
of  the  inhabitants,  that  the  people  were  highly 
incensed  at  the  time,  and  that  the  sentiment 
was  against  accused. — State  v.  Vickers  (Mo.) 
999. 

That  a  witness  was  permitted  to  testify  that 
accused  could  have  a  fair  trial  in  the  county 
where  the  offense  was  committed  held  not  preju- 
dicial to  him.— State  v.  Vickers  (Mo.)  999. 

•Objections  urged  to  laying  the  predicate  for 
the  introduction  of  a  record  in  a  criminal  prose- 
cution cannot  avail  when  there  is  no  showing 
that  the  record  went  before  the  jury. — Mitchell 
V.  State  (Tex.  Or.  App.)  124. 

♦In  a  prosecution  for  burglary,  rejection  of 
testimony  that  accused  had  joined  the  armjr  will 
not  be  considered  prejudicial  when  there  is  no 
showing  as  to  the  materiality  of  the  testimony. 
— Mitehell  v.  State  (Tex.  Cr.  App.)  124. 

Though  technicalljr  correct,  an  objection  that 
no  predicate  was  laid  for  impeaching  evidence 
held  obviated  by  witness'  answer  fixing  the  time 
and  place. — Jones  v.  State  (Tez.  Cr.  App.)  126. 

•The  admission  of  improper  evidence  in  a 
criminal  case  which  will  require  a  reversal  must 
tend  to  strengthen  the  state  s  case,  and  where  by 
no  process  of  reasoning  the  evidence  can  be  so 
construed,  its  admission  is  harmless. — ^Tinsley  v. 
State  (Tex.  Cr.  App.)  847. 

On  a  trial  for  homicide,  action  of  the  court  in 
withdrawing  certain  evidence  from  the  jury 
held  more  injurious  than  if  it  had  remained 
before  them.— Garrett  v.  State  (Tex.  Cr.  App.) 
389. 

Error,  if  any,  in  the  admission  of  hearsay  evi' 
dence  held  not  reversible.— Blue  v.  State  (Tez. 
Cr.  App.)  1157. 

1 44.  SnooesslTe    offenses    and    habitual 
crimlaals. 

•Where  an  indictment  alleges  a  prior  convic- 
tion to  enhance  punishment,  the  record  of  such 
prior  conviction  is  admissible. — Mitchell  v.  State 
(Tex.  Cr.  App.)  124. 

{45.   Pttnishmeat     and     prevention     of 
crime. 

Pen.  Code,  1895,  art.  16,  exempting  from  pun- 
ishment all  persons  who  may  have  offended 
against  a  repealed  law,  held  to  exempt  a  defend- 
ant from  punishment,  convicted  under  Acts  30th 
Lieg.  p.  lo4,  c.  75,.  where  pending  his  appeal  the 
provision  under  which  he  was  convicted  was  re- 
pealed by  Acts  30th  Leg.  p.  161.— Hall  r.  State 
(Tex.  Cr.  App.)  149. 

CROPS. 

Conversion  of  crop  by  tenant,  see  "Landlord  and 
Tenant,"  {  6. 

Harmless  error  in  action  by  landlord  for  con- 
version of  crop,  gee  "Appeal  and  Error,"  {  31. 

Measure  of  damages  for  destruction  of,  see 
"Damages,"  {  2. 

Special  midings  of  jury  as  to  damage*  to  crop, 
see  "Trial,"  {  10. 


'Point  annotated.   See  syllalnu. 
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CROSS-EXAMINATION. 

See  "Witnesses,"  i  2. 

CROSSINGS. 

Railroad  crossings,  see  "Railroads,"  S  6* 

CRUELTY. 

Oroond  for  divorce,  see  "Divorce,"  {§  1,  2. 


See  "Dower.* 


CURTESY. 


CUSTODY. 


During  trial  of  person  on  bail,  see  "Bail,"  8  !• 
Of  jury,  see  "C&iminal  Law,''  (  25;    "Trial," 
S  9. 

CUSTOMS  AND  USAGES. 

Evidence  as  to  custom  or  course  of  business,  see 
.  "Evidence,"  (  3. 

DAMAGES. 

For  frivolous  appeal  and  delay,  see  "Costs/*  {  3. 

Necessity  and  subject-matter  of  instruction  in 
action  for,  see  "Trial,"  |  4. 

Requests  for  instructions  as  to  damages,  see 
"Trial."  §  7. 

Special  findings  of  jury  as  to  damages,  see  "Tri- 
al," t  10. 

Damaget  for  particular  injuriet. 

See  "Death,"  |  2;  "Libel  and  Slander,"  {  8; 
"Nuisance,"  }  1 ;    "Trespass,"     1. 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  "Sales,"  §  7. 

Breach  of  covenant,  see  "Covenants,"  |  3. 

Bjection  of  passenger,  see  "Carriers,"  §  10. 

Failure  to  deliver  or  delay  in  delivering  tele- 
grams, see  "Telegraphs  and  Telephones,"  §  2. 

Failure  to  extend  telephone  line,  see  "Tele- 
graphs and  Telephones,"  8  2. 

Injuries  to  live  stock  by  carrier,  see  "Carriers," 

Wrongful  sequestration,  see  "Sequestration." 
Weeovery  in  particular  oottont  or  proceeding». 
See  "Trespass,"  8  1. 

For  breach  of  contract  to  transport  passenger, 
see  "Carriers,"  8  7. 

i    1.    Oronnda  and  mbjeots  of  oompen- 
•atorjr  damases. 

*In  an  action  for  injuries,  expense  of  nursing 
held,  under  the  evidence,  a  proper  element  of 
damages.— Flaherty  v.  St.  Louis  Transit  Co. 
(Mo.)  15. 

'Damages  resulting  from  breach  of  contract 
or  tort  are  recoverable  where  they  naturally  and 
proximately  result  from  the  breach  or  tort,  though 
they  are  not  manifest  at  the  time  of  the  wrong. 
—Carter  v.  Wabash  R.  Co.  (Mo.  App.)  611. 

*In  an  action  for  injuries  held,  that  there  was 
evidence  to  support  an  instruction  that  the 
reasonable  value  of  medicine  and  medical  sup- 
plies furnished  by  plaintiff  might  be  considered 
in  estimating  the  damages.— Texas  &  N.  O.  R. 
Co.  V.  Clippenger  (Tex.  Civ.  App.)  155. 

Mental  anguish  is  an  clement  of  damages  for 
which  a  recovery  may  be  had,  though  no  actual 
personal  injury  was  inflicted. — Missouri,  K.  & 
T.  Ry.  Co.  of  Ttexas  ?.  Lightfoot  (Tex.  Civ. 
App.)  89& 


*In  an  action  by  a  hnsband  for  personal  in- 
juries to  his  vrife,  defendant  held  liable  for  the 
nurse's  bill,  although  the  nurse  was  the  mother 
of  the  injured,  and  it  was  not  shown  whether 
or  not  she  intended  to  charge  for  her  services. — 
Ft  Worth  &  D.  C.  Ry.  Co.  t.  Walker  (Tex. 
OlT.  App.)  400. 

A  person  negligently  injured  while  boarding 
a  street  car,  although  physically  unsound  before 
t]>e  accident,  is  entitled  to  damages  for  such 
injury  as  aggravated  her  previously  diseased 
condition.— Houston  Electric  Co.  v.  Gmen  (Tex. 
Civ.  App.)  463. 

'8  2.    Meaavre  of  damagiMk 

Where  a  person  who  has  contracted  to  pay 
the  dues  and  assessments  on  a  policy  of  life  in- 
surance to  maturity  defaults  and  allows  the 
policy  to  lapse,  the  measure  of  damages  is  the 
cash  value  of  the  policy  at  the  time  of  defanlL 
— Vaughan  v.  Reddick  (Ky.)  292. 

*The  measure  of  damages  for  property  de- 
stroyed by  fire  negligently  set  is  the  valne  of  the 
property  consumed  at  the  time  and  place  of  its 
destruction.— Carter  v.  Whbash  R.  Cto.  (Ma 
App.)  611. 

*In  ordinary  cases  the  measure  of  damages  for 
the  destruction  of  a  crop  of  grass  by  fire  is  its 
value  at  the  time  of  the  fire.— Carter  v.  Wabafih 
R.  Co.  (Ho.  App.)  611. 

*In  an  action  by  a  husband  for  injuries  to  his 
wife,  sp^ific  proof  of  the  value  of  her  services 
is  not  necessary  to  take  the  question  to  the  ju|^ 
as  an  element  of  damages. — Chicago,  R.  L  &  P. 
R.  Co.  V.  Oleaver  (Tex.  Civ.  App.)  721; 

8   3.    Inade^wat*  and  «xeesslva  daaiasea. 

*A  verdict  in  a  personal  injury  action  held 
not  excessive. — University  of  Lonisville  v.  Ham- 
mock (Ky.)  219. 

*A  verdict  of  $7,600  in  a  personal  injury  ac- 
tion against  a  t^ej^hone  company  held  not  so 
excessive  as  to  justify  a  reversal.— Cumberland 
Telephone  &  Telegraph  Co.  v.  Overfield  (Ky.) 

•$10,000  is  an  excessive  recovery  for  injury  to 
a  foot  and  other  parts  of  plaintiCTs  body,  where 
the  injuries  do  not  appear  to  be  permanent, 
though  punitive  damages  are  allowable.— Louis- 
ville &  N.  R.  Co.  V.  Brown  (Ky.)  795. 

*$3,000  damages  held  excessive  in  a  personal 
injury  case. — Lexington  Ry.  Co.  v.  Woodward 
(Ky.)  853. 

*In  an  action  against  a  railway  company  for 
personal  injuries,  judgment  of  $7,500  hM  not 
excessive. — Flaherty  v.  St.  Louis  Transit  Co. 
(Mo.)  16. 

*In  an  action  for  injuries  to  plaintiff,  a  ver- 
dict allowing  plaintiff  $2,800  held  not  excessive. 
— Lattimore  v.  Union  ESlectric  Light  &  Power  , 
Co.  (Mo.  App.)  543. 

*$30,000  held  not  an  excessive  recovery  for 
personal  injury  to  an  18-year  old  boy.— Waters- 
Pierce  Oil  Co.  V.  Snell  (Tex.  Civ.  App.)  170. 

*A  verdict  for  $8,500  awarded  a  iiassenger 
for  personal  injury  held  not  excessive. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Price  (Tex. 
Civ.  App.)  700. 

8   4.    Pleading,  oTldenoe,  and  aaaeasmeat 
— Fleadinc. 

'General  damages  need  not  be  averred,  being 
such  as  the  law  presumes  to  have  accrued  from 
the  wrong. — Cumberland  Telephone  &  Telegraph 
Co.  v.  Overfield  (Ky.)  242. 

•A  petition  in  a  personal  injury  action  JkeM 
sufficient  to  authorize  a  recovery  for  permanent 
reduction  in  power  to  earn  money. — Cumberland 
Telephone  &  Telegraph  Co.  t.  Overfield  (EyJ 


*JPalmt  annotated.  Soo  ayllabaa. 
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'Allegation  In  personal  injury  action  held 
broad  puouKb  to  cover  injuries  both  to  plain- 
tiff's hand  and  side. — Chesapeake  &  O.  Ry.  Co. 
V.  Roberts  (Ky.)  835. 

*In  a  petBonal  injury  action,  allegations  held 
to  sustain  recovery  for  future  physical  suffering. 
—Waters-Pierce  Oil  Co.  v.  Snell  (Tex.  Civ. 
App.)  170. 

*In  a  personal  injury  action,  allegation  held 
to  warrant  proof  of  embarrassment  arising 
from  the  staring  of  people  who  meet  him. — Wa- 
ters-Pierce Oil  Co.  V.  Snell  (Tex.  Civ.  Aw>.) 
170. 

All  damages  that  are  the  proximate,  natural, 
and  probable  consequences  of  the  act  complain- 
ed of  may  be  recovered  under  a  general  allega- 
tion of  damages. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Lightfoot  (Tex.  Civ.  App.)  395. 

{  5.     ^^  Zhrldenoe. 

In  an  action  for  the  killing  of  a  mare,  evi- 
dence held  to  sustain  a  verdict  that  it  was 
plaintiff's  mare  that  was  killed.— St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Miller  (Ark.)  484. 

Evidence  in  a  personal  injury  action  held  to 
justify  a  finding  both  as  to  the  character  of 
plaintiff's  injuries  and  the  cause  thereof  in  ac- 
cordance with  her  contention. — Cumberland 
Telephone  &  Telegraph  Co.  v.  Overfield  (Ky.) 
242. 

•In  a  personal  injury  action,  failure  to  offer 
evidence  of  earning  capacity  held  not  fatal  to 
a  recovery  for  permanent  reduction  in'  power 
to  earn  money.— Cumberland  Telephone  &  Tele- 
graph Co.  V.  Overfield  (Ky.)  242. 

In  an  action  against  a  railwav  company  for 
injury  to  plaintiff  in  a  wreck  he  could  show 
mental  anguish  and  pain  suffered  while  pinioned 
in  the  wreck  and  in  momentary  danger  of  being 
burned  to  death.— Louisville  &  N.  R.  0>.  v. 
Brown  (Ky.)  795. 

*In  an  action  for  injury  to  a  passenger,  the 
weight  of  evidence  as  to  the  extent  thereof 
held  with  plaintiff.— Chesapeake  &  O.  Ry.  Co. 
V.  Roberts  (Ky.)  835. 

*In  an  action  by  a  parent  for  injuries  caused 
his  minor  son,  evidence  held  too  remote  and 
speculative  to  be  admissible  to  show  loss  of 
earning  power  of  the  son.— Brown  v.  St.  Louis 
&  Suburban  Ry.  Co.  (Mo.  App.)  83. 

*In  an  action  b;^  a  passenger  for  injuries,  evi- 
dence of  his  earnings  in  prior  years  was  inad- 
missible on  the  issue  of  loss  of  earnings. — Haas 
V.  St.  Louis  &  9.  F.  R.  Co.  (Mo.  App.)  599. 

In  an  action  for  injuries  to  a  female  passen- 
ger, evidence  that  she  was  of  unchaste  charac- 
ter held  admissible  as  bearing  on  the  amount 
she  was  entitled  to  recover  for  loss  of  future 
earnings.— Carlton  v.  St  Louis  &  Suburban 
Ry.  Co.  (Mo.  App.)  1100.     . 

•In  an  action  for  i>er8onal  injuries  held  re- 
versible error  to  permit  plaintiff  to  prove  that 
she  was  in  destitute  cireumstances. — Dallas 
Consol.  Electric  St  Ry.  Co.  v.  Summers  (Tex. 
Civ.  App.)  891. 

{   O.   -^  ProoeedliiKs  'or  aaaesnnent. 

Reasonable  expenses  for  medical  attendance 
are  a  proper  item  of  damage  in  an  action  for 
personal  injuries,  though  the  physicians  had 
not  yet  rendered  their  bills.— Frankfort  &  V. 
Traction  Co.  v.  Hulette  (Ky.)  1193. 

•In  an  action  for  injuries  an  instruction  on 
damages  held  not  objectionable  as  leaving  it  to 
the  jury  to  fix  the  amount  of  damages  as  they 
might  deem  just  and  proper.— lAnge  v.  Missouri 
Pac.  Ry.  Co.  (Mo.)  660. 

Whether  damages  to  plaintiff's  marble  resulted 
from  discharges  from  defendant's  gas  plant  alone 


held,  under  the  evidence,  for  the  jury.— Brad- 
bury Marble  Co.  v.  Laclede  Gas  Light  Co.  (Mo. 
App.)  694. 

In  an  action  for  fire  burning  over  a  meadow, 
an  instruction  defining  measure  of  damages 
held  erroneous.— Carter  v.  Wabash  R.  Co.  (Mo. 
App.)  611. 

An  instruction  in  an  action  for  injuries  to  a 
female  of  unchaste  character  held  objectionable 
as  limiting  the  evidence  of  unchastity  to  plain- 
tiff's credibility.— Carlton  v.  St  Louis  &  Sub- 
urban Ry.  Co.  (Mo.  App.)  1100. 

An  instruction  as  to  damages  for  injuries  re- 
ceived in  alighting  from  a  moving  train  held 
proper. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  V.  Cunningham  (Tex.  Civ.  App.)  407. 

•An  instruction  in  action  for  personal  in- 
juries held  erroneous  as  not  limiting  the  amount 
of  recoveiT  for  medical  attention  to  the  sum 
asked  in  tne  petition.— Houston  ESIectric  Co.  v. 
Green  (Tex.  Civ.  App.)  463. 

DEAD  BODIES. 

See  "Cemeteries." 

DEATH. 

Applicability  of  instruction  to  pleadings  and  ev- 
idence in  action  for,  see  "Trial,"  |  6. 

As  penaltjr  for  rape,  see  "Rape,"  §  1. 

Construction  and  operation  of  instruction  in  ac- 
tion for,  see  "Tnal,"  §  8. 

Expert  and  opinion  evidence  in  action  for,  see 
"Evidence,"  i  10. 

Form,  requisites,  and  sufficiency  of  instructions 
in  action  for,  see  "Trial,"  |  5. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  §§  31-33. 

Inability  for  death  caused  by  negligence  of  serv- 
ant see  "Master  and  Servant,"  §  12. 

Liability  for  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  §  6. 

Liability  for  death  of  servant  see  "Master  and 
Servant"  »  2-11. 

Parties  entitled  to  allege  error  in  action  for,  see 
"Appeal  and  Error,"  {  22. 

Persons  concluded  by  judgment  in  action  for, 
see  "Judgment"  {  8. 

Pleading  negligence  in  action  for,  see  "Negli- 
gence," i  4. 

Province  of  court  and  jury  in  action  for,  see 
"Trial,"  S  3. 

Review  in  action  for,  as  dependent  on  presen- 
tation in  lower  court  of  grounds  of  review, 
see  "Appeal  and  Error,"  |  5. 

{    1.    Erldeaoe  of  death   and  of  avrHT- 
oraUp. 

Evidence  in  an  action  under  Rev.  St.  1899. 
i  2864  [Ann.  St  1906,  p.  1637],  for  wrongful 
death,  held  to  justify  a  finding  that  decedent 
left  no  minor  child  him  surviving.— Lynch  v. 
Chicago  &  A.  Ry.  Co.  (Mo.)  68. 

I   S.    Aotloms  fox  oanaiDK  death. 

•In  an  action  for  death  of  plaintiff's  husband, 
she  was  entitled  to  recover  such  sum  as  would 
justljr  and  fairly  compensate  her  for  the  neces- 
sary injury  resulting  from  such  death,  consider- 
ing decedent's  age,  health,  and  earning  capacity, 
not  exceeding  $5.000.— Hach  v.  St  Louis,  I.  M. 
&  8.  Ry.  Co.  (Mo.)  525. 

The  statute  giving  a  right  of  action  for  the 
death  of  a  mother  to  her  children  embraces  her 
illegitimate  children. — Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Walker  (Tex.  Civ.  App.)  705. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art  8017, 
held  a  locomotive  engineer  may  be  sued  for 
negligently  causing  the  death  of  one  crossing  a 


•Point  aiiHotatod.   See  •rU«lma. 
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track  in  front  of  hia  train.— Texas  &  P.  Ry.  Go. 
V.  Tuclcer  (Tex.  Civ.  App.)  764. 

*In  an  action  for  negligent  deatli,  the  proof 
held  sufficient  to  autliorize  plaintiffs  to  main- 
tain ttie  suit  and  to  autliorize  Uie  jury  to  fix 
the  damages.— Texas  &  F.  Ry.  Co.  v.  Johnson 
(Tex.  Civ.  App.)  773. 

*A  verdict  in  an  action  for  negligent  death 
held  not  excessive.— Texas  &  P.  Ry.  Co.  ▼. 
Johnson  (Tex.  Civ.  App.)  773. 

An  instruction,  in  an  action  for  negligent 
death,  defining  measure  of  damages,  held  not 
erroneous,  and  a  party  desiring  further  instruc- 
tions should  have  requested  special  charges. — 
Texas  &  P.  Ry.  Co.  v.  Johnson  (Tez.  Civ.  App.) 
773. 

In  an  action  for  negligent  death,  an  instruc- 
tion held  not  misleading  as  assuming  a  fact  the 
evidence  as  to  which  was  conflicting. — Dallas 
Consol.  Electric  St  Ry.  Co.  v.  Lytie  (Tex.  Civ. 
App.)  900. 

A  petition  in  an  action  for  negligent  death 
held  to  snflSciently  specify  the  injuries  causing 
death.— Dallas  Consol.  Electric  St.  Ry.  Co.  t. 
Lytic  (Tex.  Ov.  App.)  000. 

DEBT,  ACTION  OF. 

Form,  requisites,  and  sufficiency  of  instructions 

in  action  of  debt,  see  "Trial,"  {  5. 
Remedv  for  recovery  of  penalties,  see  "Penal- 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy" ;  "SVandolent  ConveyaDoes." 

DECEDENTS. 

Estates   of,   see   "Descent   and   Distribution"; 

"Executors  and  Administrators." 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  "Witnesses,"  I  1. 

DECEIT. 

See  "Traud." 

DECLARATION. 

In  pleading,  see  "Pleading,"  i  2. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence,"  (  6. 
As  evidence  in  criminal  prosecutions,  see    Crim- 
inal Law,"  i  10. 
Dying  declarations,  see  "Homicide,"  §  6. 

DEDICATION. 

)  1.     Katnre  anil  reqnlsltei. 

'Facts  held  to  show  a  dedication  of  a  strip 
of  land  for  sidewalk  purposes.— Jackson  v.  Mc- 
Hargue  fKy.)  871. 

Where  a  landowner  lays  out  an  addition  to  a 
city  and  files  a  plat  showing  streets  and  sells 
lots  with  reference  thereto,  title  to  the  streets 
held  to  vest  in  the  city.— Citv  of  San  Antonio 
V.  Rowley  (Tex.  Civ.  App.)  753. 

In  determining  whether  a  dedication  of  prop- 
erty to  a  city  as  a  street  was  revoked  before  its 
acceptance,  evidence  that  land  has  been  sold 
by  the  dedicator  and  described  by  him  in  the 
deed  by  the  plat  upon  which  the  blocks,  lots,  and 


streets  were  delineated,  ia  admissible.— City  of 
San  Antonio  v.  Rowley  (Tex.  Civ.  App.)  753. 

On  a  question  of  dedication  of  a  city  street  by 
filing  a  plat  showing  the  street  and  selling  lots 
with  reference  thereto,  deeds  and  other  instru- 
ments relating  to  a  lot  in  the  same  part  of  the 
city  held  not  admissible  in  evidence. — City  of 
San  Antonio  T.  Rowley  (Tex.  Civ.  App.)  753. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowledg- 
ment." 
Admissibility  in  evidence,  see  "Evidence,"  |  8. 
Cancellation,  see  "Cancellation  of  Instruments." 
Covenants  in  deeds,  see  "Covenants." 
Deed   absolute  as  mortgage,   see  "Mortgages," 

i  1- 

Description  of  property  in,  as  establishing 
boundaries,  see  "Boundaries,"  f  1. 

£!8tal>U8hment  of  lost  deed,  see  "Lost  Instru- 
ments." 

Estoppel  by  deed,  see  "Estoppel,"  (  L 

In  fraud  of  creditors,  see  ''Vraudulent  Convey- 
ances." 

In  performance  of  contract  to  convey,  see  "Ven- 
dor and  Purchaser,"  {  3. 

In  trust,  see  "Trusts,"  ff  1,  2. 

Limitations  applicable  in  action  to  correct  deed, 
see  "Limitation  of  Actions,"  §  1. 

Mistake  in  deed  as  ground  for  reformation,  see 
"Reformation  of  Instruments,"  (  1. 

Mode  of  execution  of  deed  nnder  power,  see 
"Powers,"  I  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  {  9. 

Reformation,  see  "Reformation  of  Instruments." 

Reregistration  of  deed  after  destruction  of  pub- 
lic records,  see  "Records." 

Secondary  evidence,  see  "ESvidenoe,"  I  4. 

Tax  deed  as  cloud  on  title,  see  "Qnieting  Ti- 
Oe,"  {  1. 

Deed*  by  «r  to  purtieulmr  c(a««ct  of  pertom. 
See  "Execators  and  Administrators,"  i  6 :  "Hus- 
band and  Wife,"  |i  1,  4 

Deedt  of  p»rtiouUir  epeoiei  of,  or  eiUtte*  or 
interest  u»,  property. 
See  "Easements,"  t  1;   "Homestead,"  §  1. 
Community  property,  see  "HuslMuid  and  Wife," 

PartUnUar  dattet  of  deedt. 
Of  trust,  see  "Chattel  Mortgages,"  S  1 ;  "Mort- 
gages."' 
Partition  deeds,  see  "Partition,"  S  1- 

I    1.    Reqniiltes  and  ▼alidlty. 

•Whenever  a  person  through  age.  decrepitude, 
affliction,  or  disease,  becomes  imbecile  and  in- 
capable of  managing  his  affairs,  an  unreason- 
able or  improvident  disposition  of  his  proper^ 
will  be  set  aside.— West  v.  Whittle  (Ark.)  866. 

A  description  of  land  in  a  deed  hM  to  snf- 
ficiently  identify  the  land  when  read  in  con- 
nection with  the  patent  to  grantor.— Combs  v. 
Virginia  Iron,  Coal  St  <3oke  Co.  (Ky.)  816. 

In  an  action  to  set  aside  a  deed  on  the  ground 
that  the  execution  thereof  was  fraudulently 
procured  by  defendant,  evidence  examined,  and 
hdd  to  require  a  decree  for  plaintiff.— Derby  v. 
Donahoe  (Mo.)  632. 

'Record  of  a  deed  will  not  of  itself  consti- 
tute delivery  in  the  absence  of  acceptance  by 
the  grantee,  but  such  acceptance  after  record 
satisfies  the  requirement — Miller  v.  McCaleb 
(Mo.)  656. 

*A  deed  conveying  land  for  a  nominal  con- 
sideration is  not  vitiated  as  a  conveyance  on 
that  ground.— Weissenfeis  v.  Cable  (Ho.)  1028. 

*A  mistake,  to  furnish  ground  for  setting 
aside  an  instrument,  must  be  a  mutual  mistake 
of  fact— Weissenfeis  t.  Cable  (Mo.)  102&, 


'Point  Muotated.   See  •jrUabus. 
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*A  deed  to  (»perate  as  a  conveyance  must  be 
delivered  t»  and  accepted  by  the  Erantee. — 
talker  v.  E^rwla  (Tex.  Civ.  App.)  164. 

'Actual  manual  delivery  of  a  deed  need  not 
be  shown^  but  its  delivery  and  acceptance  may 
be  established  by  circumstances  showing  an  in- 
tention to  deliver  and  to  receive  title. — Walker 
V.    Brwin   (Tex.   Civ.   App.)   164. 

*It  ii  not  necessary  that  a  deed  should  be 
delivered  to  the  grantee  in  person,  but  a  delivery 
to  a  third  person  for  the  use  and  benefit  of 
the  grantee  is  effective  if  accepted  by  the  gran- 
tee.—Walker  V.  Brwin  (Tex.  Civ.  App.)  164, 

•Whether  a  deed  was  delivered  to  and  ac- 
cepted by  the  grantees  therein  held  under  the 
evidence  for  the  jury.— Walker  v.  Erwin  (Tex. 
Ov.  App.)  164. 

A  conveyance  of  commanity  property  by  a 
father  to  his  children  hdd  a  sufficient  considera- 
tion for  a  reservation  of  the  rents  during  his 
life.— McCormick  v.  National  Bank  of  Com- 
merce (Tex.   Civ.  App.)  -747. 

{   2.    ReoordlnK  and  reglstrailoB. 

•Statement  of  place  of  record  under  Rev.  St 
1895,  art.  783,  of  a  deed  of  land  in  an  unor- 
ganized county.— Stark  v.  Harris  (Tex.  Civ. 
App.)  887. 

Act  March  3,  1881  (Qen.  Laws  "'1881,  p.  72, 
«.  67),  as  amended  by  Laws  1887,  p.  94,  c. 
102  (Rev.  St  1805,  art.  4641),  relative  to  place 
of  record  of  deed  in  unorganized  county,  held 
to  refer  only  to  the  future. — Stark  v.  Harris 
<Tex.  Civ.  App.)  887. 

i   3.     Constmotlon  and  operation. 

•Where  S.  had  acquired  title  to  land  by  ad- 
verse possession  under  a  tax  deed,  the  validity 
'Of  which  was  not  questioned  when  the  former 
owner  executed  a  quitclaim  deed  of  the  land  to 
the  wife  of  S.,  the  quitclaim  deed  conveyed 
nothing.— Walker  v.  Helms  (Ark.)  1170. 

Separate  deeds  to  sons  in  consideration  of 
.agreement  to  care  for  the  grantor,  etc.,  held  to 
(■ntitle  him  to  reside  where  he  could  be  com- 
fortable, and  to  require  the  grantees  to  sup- 
port him  there.— Holt  v.  Holt  (Ky.)  811. 

•Where  a  grantor  executes  a  warranty  deed 
with  the  understanding  that  the  grantee  will  ex- 
tinguish the  grantor's  debt  to  a  third  person, 
the  grantee,  to  perfect  his  title  and  give  force 
to  the  conveyance,  must  pay  the  debt. — Duell  v. 
I^lie  (Mo.)  4^. 

•When  a  conveyance  of  land  is  executed  and 
<teUvered,  the  title  to  the  property  cannot  be 
transferred  or  reinvested  in  the  original  owner 
by  the  redelivery  of  the  deed  to  the  grantor  and 
the  destruction  thereof.— Derby  v.  Donahoe 
<Mo.)  632. 

A  deed  constmed,  and  the  premises  conveyed 
held  bounded  by  a  stream  mentioned  in  the 
deed,  continuing  to  flow  within  its  ancient 
tanks.- Weissenfels  v.  Cable  (Mo.)  1028. 

•A  quitclaim  deed  is  for  the  purpose  of  trans- 
ierrinK  title  as  effective  as  any  other  deed. — 
Weissenfels  v.  Cable  (Mo.)  102& 

A  trust  deed  construed,  and  held  that  the 
-corpus  of  the  fund  created  thereby  passed  to 
the  Issue  of  the  beneficiaries  on  the  death  of  all 
-the  beneficiaries  and  all  the  trustees. — Parrish 
V.  Mills  (Tex.)  882. 

I  4.    Pleadlnc  and  e-vldenoe. 

•Evidence  in  ejectment  held  insufficient  to 
show  that  the  deed  relied  upon  by  defendant 
was  a  forgery.— Files  v.  Jackson  (Ark.)  950. 

•£]vidence  examined,  and  held  to  support  a 
finding  that  the  grantor  of  a  deed  was  mentally 
incapable  of  executing  it,  and  that  it  was  the 
jresult  of  the  grantee's  undue  influence.— West 
■V.  Whittie  (Ark.)  955. 

*Polat  annotated.   See  syllabua, 


•In  an  action  to  set  aside  certain  deeds  for 
undue  influence,  etc.,  evidence  held  sufficient  to 
show  that  plaintiff  was  not  mentally  capable 
of  contracting  with  his  sons  on  a  purely  ousi- 
ness  basis.— Holt  v.  Holt  (Ky.)  811. 

•Acceptance  of  a  deed  by  the  grantee  will 
be  presumed  in  the  absence  of  fraud,  artifice,' 
or  imposition.- Miller  v.  McCaleb  (Mo.)  655. 

Facts  held  insuffident  to  show  an  acceptance 
of  a  deed  by  the  grantee.— Miller  t.  McCaleb 
(Mo.)  655. 

•To  set  aside  a  deed  for  fraud,  the  fraud 
must  be  established  by  evidence  going  beyond 
a  mere  preponderance  of  the  testimony  and  re- 
moving all  reasonable  doubt — Weissenfels  v. 
Cable  (Mo.)  1028. 

•Evidence  held  insufficient  to  establish  frand 
warranting  the  setting  aside  of  a  deed  on  that 
ground.— Weissenfels  v.  C^ble  (Mo.)  1028. 

The  execution  of  a  lost  deed  may  be  pre- 
sumed from  circumstances. — Frugia  y.  True- 
heart  (Tex.  Civ.  App.)  736. 

In  trespass  to  try  title,  deeds  reciting  a  chain 
of  title  from  a  lost  deed  through  whicn  defend- 
ants claim  hdd  admissible. — ^Fmgia  t.  True- 
heart  (Tex.  Cav.  App.)  736. 

•In  trespass  to  try  title,  where  defendants 
claim  title  under  a  lost  deed,  evidence  that  the 
land  has  been  bought  and  sold  by  persons  claim- 
ing under  the  lost  deed  is  admissible. — Frugia 
V.  Trueheart  (Tex.  Civ.  App.)  736. 

•The  date  of  the  deed  and  not  of  its  acknowl- 
edgment, in  the  absence  of  other  evidence,  .is 
Sresumptively   the  date  of  deliv»y. — Klrby   v. 
artwright  (Tex.  Civ.  App.)   742. 

•Evidence  hdd  sufficient  to  show  that  a  deed 
was  delivered  on  the  date  of  its  execution  and 
not  on  the  date  of  its  acknowledgment — Eirby 
T.  Cartwright  (Tex.  Civ.  App.)  742. 

,  Statement  as  to  burden  of  proof  as  to  when 
a  county  was  organized,  relative  to  the  ques- 
tion of  proper  place  of  record  under  Rev.  St 
1895,  art  788.— Stark  t.  Harris  (Tex.  Civ. 
App.)  887. 


DE  FACTO  SCHOOL  DISTRICTS. 

See  "Schools  and  School  Districts,"  |  1. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment"  i  3. 
Rights  of  insured  after  default,  see  "Insurance," 
f  4. 


DEFICIENCY. 

>  of  mortgage,  see 

DELEGATION. 


On  forecloaare  of  mortgage,  see  "Mortgages," 


Of  power  to  control  liquor  traffic,  see  "Intox- 
icating Liquors,"  S  1. 

DELIVERY. 

Of  deed,  see  "Deeds,"  J  1. 

Of  goods  by  carrier,  see  "Carriers,"  i  2. 

Of  goods  sold,  see  "Sales,"  |  4. 
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DEMAND. 

For  payment  of  principal  as  affecting  time  for 
payment  of  interest,  see  "Interest,"  |  1. 

DEMURRER. 

In  pleading,  see  "Pleading,"  §  5. 
To  evidence,  see  "Trial,"  i  2. 

DEPOSITARIES. 

Under  Rev.  St.  1890,  {g  6817-6820  [Ann.  St 
1006,  pp.  3344,  3345],  providing  for  the  selec- 
tion of  a  depositary  of  county  funds  after  com- 
petitive bidding,  only  one  bank  can  be  selected 
as  a  county  depositary,  and  two  or  more  banks 
cannot  jointly  submit  a  bid. — Henry  County  v. 
Citizens'  Bank  of  Windsor  (Mo.)  622 :  Same  v. 
Farmers'  Bank  of  Windsor  (Mo.)  630. 

*A  bank  selected  as  a  conntv  depositary  and 
its  sureties  hel4  alone  responsible  for  the  failure 
to  account  for  county  funds  received  as  deposi- 
tary.— Henry  County  v.  Citizens'  Bank  of 
Windsor  (Mo.)  622;  Same  v.  Farmers'  Bank  of 
Windsor  (Mo.)  630. 

Where  banks  illegally  combined  to  suppress 
bidding  for  county  funds,  a  bank  in  the  com- 
bination not  receiving  county  funds  from  the 
bank  selected  as  depositary  hdd  not  liable  to  the 
county  for  any  part  of  the  county  funds. — 
Henry  County  v.  Citizens'  Bank  of  Windsor 
(Mo.)  622 ;  Same  v.  Farmers'  Bank  of  Windsor 
(Mo.)  630. 

A  coanty  sning  a  bank  for  funds  alleged  to 
have  been  fraudalently  received  by  the  bank 
from  the  county  depositary  hdd  not  entitled  to 
recover  on  the  theory  that  the  bank  and  the 
depositary  are  joint  tort-feasors. — Henry  Coun- 
ty V.  Citizens'  Bank  of  Windsor  (Mo.)  622; 
Same  v.  Farmers'  Bank  of  Windsor  (Mo.)  630. 

A  county  suing  a  bank  for  county  funds  al- 
leged to  have  been  fraudulently  received  by  the 
bank  from  the  county  depositary  pursuant  to 
an  illegal  combination  held  not  entitled  to  re- 
cover on  the  theory  that  the  bank  was  an  un- 
disclosed principal. — Henry  County  v.  Citizens* 
Bank  of  Windsor  (Mo.)  622 ;  Same  v.  Farmers' 
Bank  of  Windsor  (Mo.)  630. 

DEPOSITIONS. 

See  "Witnesses." 

Harmless  error  in  reading  to  the  Jury  the  in- 
dorsements on  a  deposition  envelope,  see  "Ap- 
peal and  Error,"  $  29. 

•The  return  on  a  deposition  envelope  serves 
only  to  preserve  the  purity  of  the  return  and 
is  properly  for  the  court  and  not  for  the  jury  as 
evidence.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Walker 
(Tex.  Civ.  App.)  400. 

A  party  cannot  object  to  the  admission  in 
evidence  of  a  deposition  taken  at  his  instance 
without  order  oi  the  court  after  the  adverse 
party  had  taken  the  deposition  of  the  same  wit- 
ness and  the  latter  deposition  had  been  read  in 
evidence.— Sexton  Rice  &  Irrigation  Co.  v.  Sex- 
ton (Tex.  Civ.  App.)  728. 


DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  H  1,  2. 

DEPOSITS  IN  COURT. 

Payment   into   court  of  amount  tendered,  see 
"Tender." 


DESCENT  AND  DISTRIBUTION. 

See  "Dower" :  "Ezecntors  and  Administrators" : 

"Homestead,"  (  2;  "Wills." 
Property  and  interests  undisposed  of  by   will, 

see  "Wills,"  {  5. 

{   1.    ITatnre  and  ooarsa  In  geneiml. 

'Descent  or  hereditary  successiou  is  the  title 
whereby  a  person  on  thie  death  of  his  ancestor 
acquires  bis  estate  as  his  heir  at  law. — Farrish 
V.  Mills  (Tex.)  882. 

I   2.    Klchta  and  llablUtles  of  liein  amd 
dlstrilniteea. 

The  personalty  of  an  intestate's  estate  vests 
in  the  administratrix  for  the  purpose  of  paying 
debts  and  costs  of  administration,  and  the  heirs 
have  no  title  to  or  interest  in  it  until  an  order 
of  distribution. — Darr  v.  Thomas  (Mo.  App.) 
95. 

*Where  one  of  several  children  receives  money 
from  a  parent,  and  it  does  not  appear  in  what 
capacity  she  received  it,  held,  that  Aere  is  no 
presumption  that  it  was  an  advancement. — 
Stephens  v.  Smith  (Mo.  App.)  533. 


DESCRIPTION. 

reyed,  see  "Bi 
3. 

DETINUE. 


Of  property  conveyed,  see  "Boundaries,"  (1; 
"Deeds,"  §g  1,  3. 


See  "Replevin.' 


See  "WiUs." 


DEVISES. 


DILIGENCE. 

In  procuring  evidence  affecting  right  to  contin- 
uance, see  "Continuance";  •'Criminal  Law,"  S 
17. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  |  2. 

DISABILITIES. 

Contributory  negligence  of  persons  nnder  dis- 
ability, see  "Negligence,"  §  3. 


DISCHARGL 

Collateral  attack  on  order  discharging  sureties 
on  guardian's  bond,  see  "Judgment,"  8  6. 

From  employment,  see  "Master  and  Servant, 
i  1. 
From  indehtedne»$,  obligation,  or  liabiUtp. 

See  "Accord  and  Satisfaction";  "Bankmptc.v.'* 
i  2;  "Compromise  and  Settlement":  "Re- 
lease." 

Liability  as  insurer,  see  "Insurance,"  S  8. 

Liabili^  as  surety,  see  "Principal  and  Surety, 
S8. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit,"  {  1. 

DISCRETION  OF  COURT. 

See  "Specific  Performance,"  I  1. 
Filing  replication,  see  "Pleading,"  §  6.     ... 
Granting   or  refusing  continuance  in   cnmmat 
prosecution,  see  "Criminal  Law,"  I  17. 

*P*lat  annotated.    Sea  syllalMw; 
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Granting  or  refusing  new  trial,  see  "New  Tri- 
al," n. 

Permitting  conversation  between  attorney  and 
witness  at  trial,  see  "Trial,"  §  1. 

Review  in  civil  actions,  see  "Appeal  and  Bir- 
ror,"  i  24. 

Keview  in  criminal  prosecutions,  see  "Criminal 
Law,"  i  41. 

Taxation  of  costs,  see  "Costs,"  {  1. 

DISMISSAL  AND  NONSUIT. 

In  partioular  actiont  or  proceedings. 

Appeal  in  criminal  prosecution,  see  "Criminal 
Giw."  §  32. 

Appeal  in  proceedings  for  allowance  to  widow, 
see  "Executors  and  Administrators,"  i  S. 

Appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror," {  la 

I    1.    VolnntaT^. 

'Statement  of  right  of  defendant  under  Rev. 
St.  §«  632,  797,  4499  [Ann.  St.  1906,  pp.  654, 
761,  2463],  to  have  action  reinstated  and  to  file 
amended  answer  on  vacation  dismissal  of  action 
by  plaintiff. — Lanyon  v.  Chesney  (Mo.)  522. 

•One  injured  by  several  persons  concerned 
in  a  tort  may  sue  one  or  all  of  them,  and 
though  he  sues  all,  he  may  discontinue  as  to 
any  of  them. — Sexton  Rice  &  Irrigation  Co.  v. 
Sexton  (Tex.  Civ.  App.)  728. 

Where  wrongdoers  are  jointly  sued,  tbe  court 

.  need   not   assess   judgment   against   defendants 

according  to  their  equitable  interests.^— Sexton 

Rice  &  Irri^tion  Co.  v.  Sexton  (Tex.  Civ.  App.) 

728. 

DISORDERLY  CONDUCT. 

See  "Breach  of  the  Peace." 

DISORDERLY  HOUSE. 

Continuance  in  prosecution  for  keeping,  see 
"Criminal  Law,^'  S  17. 

DISTRIBUTION. 


Of  estate  of  decedent,  see 
tributlon." 


'Descent  and  Dis- 


DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Argument  and  condnct  at  trial  in  criminal 
prosecution,  see  "Criminal  Law,"  g  21. 

Common-law  power  of  prosecuting  attorney  to 
file  Information  in  nature  of  quo  warranto, 
see  "Quo  Warranto,"  §  2. 

Harmless  error  in  remarks  and  conduct  in  crim- 
inal prosecution,  see  "Criminal  Law,"  {  43. 

Informations  in  criminal  prosecution,  see  "In- 
dictment and  Information,"  g  1. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  "Removal  of  Causes,"  8  !• 

DIVIDENDS. 

On  insurance  policy,  see  "Insurance,"  %  4. 

DIVORCE. 

{    1.    Oro«nds. 

*A  husband  held  guilty  of  cruelty  warranting 
a  divorce  from  bed  and  board. — Broyles  v. 
Broyles  (Ky.)  212. 


{  2.     Jnrisdletioii,   preoeedlnKS,   and   re- 
Uef. 

*E)vidence  in  a  divorce  action  held  to  sustain 
findings  that  defendant  made  certain  statements 
causing  plaintiff  to  leave  their  home.— Broyles 
V.  Broyles  (Ky.)  212. 

Plaintiff's  right  to  a  divorce  for  cruel  and 
inhuman  treatment,  under  Rev.  St.  1809,  i 
2921  [Ann.  St.  1906,  p.  1678],  is  a  matter  of 
legal  right  and  not  of  discretion,  where  her 
case  was  proven  by  uncontradicted  testimony. — 
Raney  v.  Raney  (Mo.  App.)  577. 

i   3.   Allnony,  allowanoea,  and  disposi- 
tion  ox  pTopertr. 

*A  wife  Acid  entitied  to  $2,000  alimony,  a  $250 
attorney's  fee,  and  other  costs. — Broyles  v.  Broy- 
les (Ky.)  212. 

*A  wife  on  obtaining  a  divorce  held  entitled 
to  a  decree  vesting  in  ner  the  exclusive  title  to 
certain  securities  for  loans  of  her  separate 
funds  which  were  taken  in  the  name  of.  both 
husband  and  wife. — Raney  v.  Raney  (Mo.  App.) 
577. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  {  8. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  12. 

Incorporation  in  bill  of  exceptions,  see  "Excep- 
tions, Bill  of,"  i  1. 


See  "Gifts." 


DONATIONS. 
DOWER. 


Harmless  error  in  action  for  assignment  of,  see 
"Appeal  and  Error,"  {  26. 

i  1.     Riglita  and  remedies  of  widow. 

A  conveyance  by  a  widow  of  her  dower  inter- 
est to  the  administrator  of  the  estate  held 
valid  as  against  the  objection  that  the  consider- 
ation  therefor  was  inadequate,  and  that  it  was 
procured  by  the  fraud  of  the  administrator. — 
Flowers  v.  Flowers  (Ark.)  949. 

•A  widow's  unassigned  dower  in  the  property 
of  her  deceased  husband,  while  alienable  in 
equity,  is  not  so  at  law. — Flowers  v.  Flowers 
(Ark.)  949. 

Limitation  of  dower  assigned  by  decree  to  the 
tenant's  widowhood  held  unauthorized  and  unen- 
forceable and  not  to  call  for  correction  of  the 
decree. — Davison  v.  Davison  (Mo.)  1. 

DRAMSHOP. 

See  "Intoxicating  Liquors." 

DRUGGISTS. 

Under  Act  March  9,  1905,  Laws  1905,  p.  145, 
S  1  [Ann.  St  1906,  $  3(H4r-l],  prohibiting  the 
sale  of  cocaine  except  on  prescription,  etc.,  held, 
that  a  physician  who  was  also  a  pharmacist 
could  not  sell  cocaine  and  afterwards  write  a 
prescription  to  cover  it. — State  v.  Willis  (Mo. 
App.)  584. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  {  4. 


DUPLICITY. 


In   indictment, 
tion,"  i  8. 


see  "Indictment  and   Informa- 


*Polat  Miaotatod.   S«e  •jrllalnw. 
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DYING  DECLARATIONS. 

See  "Homicide,"  §  8. 

EARNEST  MONEY. 

See  "Vendor  and  Purchaser,"  i  2. 

EASEMENTS. 

See  "Dedication" ;  "Highways." 

I   1.    Creation,    ezlaienoe,   and   termlna- 
tJom. 

*It  is  immaterial  whether  the  adverse  use  of 
a  passway  over  the  land  of  another  is  claimed 
as  a  matter  of  right  or  merely  as  a  matter  of 
convenience.— Boyd  v.  Morris  (Ky.)  867. 

'Change  of  location  of  a  passway  across  lands 
of  another  for  the  convenience  of  the  owner 
held  not  to  destroy  the  right  of  wa^  nor  pre- 
vent the  claimant  from  asserting  a  right  there- 
to by  adverse  use.— Boyd  v.  Morris  (Ky.)  867. 

*The  continuous  adverse  use  of  a  passway 
for  IS  years  or  more  held  to  create  presamp- 
don  of  a  grant,  casting  the  burden  on  any  one 
denying  the  right  to  show  that  the  use  was  per- 
missive only.— Boyd  v.  Morris  (Ky.)  867. 

'Evidence  examined,  and  held  to  show  the 
acquirement  of  a  right  of  way  across  the  lands 
of  another  by  prescription. — Boyd  v.  Morris 
.(Ky.)  867. 

'Where  one  is  given  permission  to  iwss  over 
the  land  of  another,  he  acquires  no  rights  l^ 
any  length  of  use.— Boyd  t.  Morris  (Ky.)  867. 

EJECTION. 

Of  passenger,  see  "Carriers,"  {  IOl 

EJECTMENT. 

See  "Trespass  to  Try  Title." 

Discretion  of  court  in  taxation  of  costs,  see 
"Costs,"  i  1. 

Judgment  in  action  for  timber  cut  on  land  as 
bar  to  ejectment  and  recovery  for  ose  and  oc- 
cupation, see  "Judgment,"  {  7. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," i  8. 

Review  as  dependent  on  nature  and  scope  of 
decision,  see  "Appeal  and  Error,"  g  3. 

{   1.    Rlffht  of  kotion  and  defensea. 

Under  Kirby's  Dig.  ||  6321,  6324,  defendant 
In  an  action  to  recover  land  held  entitled  to 
have  a  commissioner's  deed  under  which  he 
claimed  title  corrected,  and  to  have  the  case 
transferred  to  the  chancery  court  for  that  pur- 
pose.— Oates  T.  Gray  (Ark.)  947. 

*One  cannot  be  ejected  from  land  of  which 
he  holds  possession  under  the  equitable  title 
thereto.— Gates  v.  Gray  (Ark.)  947. 

*A  certain  warranty  deed  to  defendant  in 
ejectment,  from  the  common  source  of  title,  held 
sufficient  to  defeat  the  action.— White  v.  Schroet- 
ter  (Mo.)  621. 

'PlaintitF  in  ejectment  mast  prove  that  at  the 
commencement  of  the  action  he  had  the  legal 
title  and  was  entitled  to  possession. — Hough  v. 
Jasper  County  Light  &  Fuel  C!o.  (Mo.  App.)  547. 

i  2.   Jnrisdlotlon,   parties,  proseM,   and 
Incidental  prooeedlnss. 

At  common  law  a  wife,  as  a  tenant  by  the 
entirety,  could  not  maintain  ejectment  in  her 
own  name  and  could  not  be  joined  with  her  hus- 


band as  par^  plaintiff.— Hough  v.  Jasper  Coun- 
ty Light  &  Fuel  Co.  (Mo.  App.)  547. 

The  common-law  rule  that  a  wife,  as  tenant 
by  the  entirety,  could  not  maintain  an  action  of 
ejectment,  held  not  abrogated  by  any  statutory 
law  in  force  in  1886.— Hough  v.  Jasper  County 
Light  &  Fuel  Co.  (Mo.  App.)  547. 

i   3.    Pleadlnc  and  evldenae. 

A  claimant  under  a  tax  deed  void  on  its  face 
by  proving  the  deed  could  not  establish  a  suffi- 
cient prima  facie  case  in  ejectment  against  the 
defendant  in  possession  to  require  the  latter  to 
introduce  jproof  of  his  title.— Beardsley  t.  Bill 
(Ark.)  11®. 

In  ejectment,  evidence  held  sufficient  to  show 
the  existence  of  a  deed  from  plaintiff  to  de- 
fendant's grantor. — ^Vincent  v.  Means   (Mo.)  8. 

Oral  evidence  relating  to  a  certain  conveyance 
held  inadmissible  in  ejectment.— White  v. 
Schroetter  (Mo.)  521. 

In  ejectment  to  recover  a  portion  of  an  island 
insufficiently  described,  etc.,  plaintiff  htid  not 
entitled  to  recover.— Ordelheide  v.  Berger  Land 
Co.  (Mo.)  620. 

ELECTION. 

Between  acts  charged  in  indictment,  see  "Indict- 
ment and  Information,"  {  3. 

ELECTION  OF  REMEDIES. 

^One  who,  instead  of  suing  for  a  trespass  os 
land  in  the  circuit  court  where  tlie  land  is  locat- 
ed, sues  for  the  value  of  the  timber  cut  and  ap- 
Sropriated  in  a  court  which  does  not  have  jnris- 
iction  of  the  trespass,  is  bound  by  his  election. 
—Roberts  v.  Moss  (Ky.)  297. 

'Where  one  sued  in  assumpsit  for  the  value  of 
timber  cut  and  appropriated  by  another,  he 
waived  the  right  to  recover  for  any  injury  re- 
sulting from  the  trespass.- Roberts  t.  Moss 
(Ky.)^. 

ELECTIONS. 

Determination  of  location  of  county  seat,  see 

"Counties,"  i  1. 
Of  superintendent  of  state  school  for  blind,  see 

"Asylums." 

{   1.    Oont«»ts. 

Under  the  express  provisions  of  0>nst.  art 
6,  I  8.  the  district  court  has  jurisdiction  of 
election  contest  cases.— Swinson  ▼.  McKay 
(Tex.  Civ.  App.)  934. 

Service  of  notice  of  intention  to  contest  an 
election,  and  statement  of  grounds  thereof, 
within  the  time  limited  therefor,  althonph 
copies  thereof  were  not  filed  until  afterwards, 
held  a  sufficient  compliance  with  Sayles'  Ann. 
Civ.  St  1807,  arts.  1798,  1801,  regulating  the 
procedure  in  contested  election  cases. — Swin- 
son T.  McKay  (Tex.  Civ.  App.)  934. 

ELECTRICITY. 

Right  of  street  railroad  to  use  streets  for  trans- 
mission of  electric  power,  see  "Street  Rail- 
roads," i  1. 

In  an  action  against  a  telephone  company  for 
the  death  of  a  horse  alleged  to  have  been  killed 
by  lightning  because  of  the  improper  condition 
of  a  telephone  line,  evidence  held  insufficient  to 
sustain  a  verdict  for  j^aintiff. — Southwestern 
Telegraph  &  Telephone  Co.  T.  Morria  (Tex.  CSr. 
App.)  C6. 
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ELEVATORS.    . 

■Care  reqaired  aa  to  trespsMen,  SM  "MeKli- 
gence,"  §  1. 

liiability  for  death  of  passenger  caused  by  neg- 
ligence of  servant,  see  "Master  and  ServanV' 
i  12. 

EMBEZZLEMENT. 

Locality  of  otFense  in  general,  see  "Grimioal 
Law,*^  S  3. 

•Under  Kirby's  Dig.  H  1837,  2241.  2242, 
an  indictment  for  embezzlement  iteld  soffl- 
cient.-- State  v.  Bcoggin  (Arlc.)  969. 

An  accused  held  gnilty  of  embezzlement  with- 
in the  meaning  of  Rev.  St.  1899,  S  1914  [Ann. 
St.  1906,  p.  1306].— State  y.  Bets  (Mo.)  64. 

In  a  prosecution  for  embezzlement,  an  in- 
struction held  not  prejudicial. — State  v.  Beta 
(Mo.)  64. 

*Tlie  statute  defining  embezzlement  does  not 
make  a  failore  to  account  for  a  trust  fund  or 
a  fund  received  by  an  agent  or  officer  an  offense, 
"but  the  essence  of  the  ofCense  is  the  wrongfnl 
-conversion  of  the  fund,  and,  while  failure  to  ac- 
count therefor  may  constitute  evidence  tending 
to  establish  the  act  of  conversion,  the  fallnre  to 
account  does  not  constitute  the  offense  of  em- 
'bezzlement  of  the  fond.— State  v.  Mispagel  (Mo.) 
513. 

*A  charge  of  embezzlement  or  larceny  of  mon- 
-ey  is  not  sustained  by  proof  of  the  embezale- 
ment  or  larceny  of  a  draft  or  check.— State  y. 
Mispagel  (Mo.)  513. 

*In  an  information  for  embeaslement,  as  in 
an  information  for  larceny,  the  property  embez- 
zled must  be  described,  and  the  proof  must  be 
in  sntmtantial  accord  with  such  description. — 
State  ▼.  Mispagel  (Mo.)  513. 

EMINENT  DOMAIN. 

Pnblie  improvements  by  municipalities,  see 
"Municipal  Corporations,"  f  4. 

EMPLOYER'S  LIABILITY  INSUR- 
ANCE. 

-See  "Insaranoe,"  |  3. 

EMPLOYES. 

'See  "Master  and  Servant." 

ENCROACHMENT. 

"On  highways,  see  "Highways,"  {  1. 

ENTAIL 

See  "Estates  Tail." 

ENTRY,  WRIT  OF. 

■See  "EJjectment" 

EQUITABLE  ASSIGNMENTS. 

See  "Assignments,"  S  1. 

EQUITABLE  DEFENSES. 

In  ejectn.ent,  see  "Ejectment." 


EQUITABLE  ESTOPPEL 

See  "Estoppel,"  {  2. 

EQUITABLE  MORTGAGES. 

See  "Mortgages,"  §  1. 

EQUITY. 

Equitable  assignment,  see  "Assignments,"  I  1. 
Equitable    defenses   in   ejectment,    see    "Eject- 
ment," SI.  .,  -« 
Equitable  estoppel,  see  "Estoppel,"  i  2. 
Equitable  mort^ige,  see  "Mortgages,"  {  1. 

Particular  tuhjectt  of  equitable  juritdiction  and 
equitahle  remediet. 

See  "Cancellation  of  Instruments":  "Fraudu- 
lent Conveyances" :  "Injunction"  ;  Interplead- 
er" ;  "Partition,"  (  2 ;  "Quieting  TiUe" :  "Re- 
ceivers"; "Reformation  of  Instruments"; 
"Specific  Performance" ;  "Trusts." 

Equitable  relief  against  Judgment,  see  "Judg- 
ment," t  6. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  i  2. 

Of  courts,  see  "Courts,"  f  2. 

Of  lost  instruments,  see  "Lost  Instruments." 

Of   railroads,   see   "Street  Railroads."   §   1. 

Of   telegraphs   or   telephones,    see    "Telegraplis 

and  Telephones,"  i  1. 
Of  will,  see  "Wills,"  i  8 

ESTATES. 

Created  by  deed,  see  "Deeds,"  |  8. 
Created  by  will,  see  "Wills,'*  (  4. 
Decedents'  estates,  see  "Descent  and  Distribu- 
tion" ;   "Executors  and  Administrators." 
Estates  for  years,  see  "Landlord  and  Tenant." 
Trusts,  see  "Trusts,"  8  2. 

Partioular  ettatee. 
See  "Dower";.  "Estates  TaU";   "Remainders." 

ESTATES  TAIL 

Creation  by  will,  see  "Wills,"  |  4. 

*A  conveyance  to  C.  and  to  the  heirs  of  her 
body  by  the  grantor  begotten  held  to  create  an 
estate  tail  in  C-,  which  was  converted  by  Gren. 
St.  1865,  c.  108,  t  4,  into  a  life  est&te  in  C, 
with  a  contingent  remainder  in  fee. — Sununet  t. 
City  Realty  &  Brokerage  Go.  (Mo.)  614. 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  §{  7,  8. 

Of  bank  to  plead  certification  of  noncommercial 
instrument  as  ultra  vires,  see  "Banks  and 
Banking,"  g  2. 

Of  beneficiary  of  insurance  certificate,  see  "In- 
surance," i  10. 

Of  shipper  to  claim  damages  to  goods  caused 
by  carrier,  see  "Carriers,"  {  3. 

Of  tenant  to  dispute  title  of  landlord,  see  "Land- 
lord and  Tenant,"  i  2. 

Permitting  oral  misrepresentationg  to  operate 
as  estoppel  as  varying  deed,  see  "Evidence," 

i  9. 
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To  allege  error,  see  "Appeal  and  Error,"  §  22. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," I  5. 

To  claim  invalidity  of  surrender  of  insurance 
certificate,  see  "Insurance,"  §  10. 

To  claim  property  as  street,  see  "Municipal  Cor- 
Ix>rations,"  §  6. 

To  deny  povrer  of  life  insurance  company  to 
take  a  deed  of  trust,  see  "Mortgages,"  §  1. 

To  repudiate  partition  agreement,  see  "Parti- 
tion,^' I  1. 

{    1.    By  deed. 

Facts  held  insufficient  to  estop  the  heirs  of  S. 
from  claiming  that  certain  conveyances  did  not 
deprive  him  of  title  to  the  land  in  controversy. 
-Walker  v.  Helms  (Ark.)  1170. 

*In  trespass  to  try  title  a  defendant  held  en- 
titled to  recover  under  conditions  stated. — Mars 
v.  Morria  (Tex.  Civ.  App.)  430. 

Though  a  power  did  not  authorise  the  grantee 
to  make  a  warranty  deed,  such  deed  passed  the 
after-acquired  title  of  the  grantor  of  the  power 
by  estoppel.— J.  M.  Gutfey  Petroleum  Co.  t. 
Hooks   (Tex.   Civ.  App.)   690. 

i  2.    Equitable  estoppel. 

A  company  purchasing  standing  timber  held 
not  estopped  from  claiming  title  as  against  a 
purchaser  of  the  land. — Garden  City  Stave  & 
Heading  Co.  v.  Sims  (Ark.)  959. 

'Where  one  of  two  innocent  purchasers  must 
suffer,  the  one  whose  negligence  occasioned  the 
loss  must  bear  it.— Begley  v.  Combs  (Ky.)  246. 

'Statements  of  landowner  to  adjacent  land- 
owner as  to  boundary  held  admissible  in  favor  of 
persons  claiming  under  person  to  whom  they 
were  made.— Dee  v.  Nachbar  (Mo.)  3.5. 

•The  truth  should  not  be  permitted  to  control 
in  determining  the  rights  of  parties  where  it 
would  enable  one  who  has  misrepresented  it  to 
perpetrate  a  fraud  upon  another  and  innocent 
person.— Walker  v.  Erwin  (Tex.  Civ.  App.)  164. 

*  Where  a  person  with  knowledge  of  the  truth 
makes  a  false  representation  of  a  material  fact 
to  a  person  ignorant  of  the  truth  under  circum- 
stances reasonahly  calculated  to  induce  the  other 
person,  acting  in  good  faith,  and  exercising  due 
care,  to  act  thereon,  and  he  acts  upon  it,  the  per- 
son making  the  representation  is  estopped  from 
asserting  the  truth. — Walker  v.  Erwin  (Tex.  Civ. 
App.)  164. 

•Evidence  as  to  estoppel  examined,  and  held 
not  so  conclusive  as  to  warrant  a  directed  ver- 
dict.—Walker  V.  Erwin  (Tex.  Civ.  App.)  164. 

*In  trespass  to  try  title  a  plaintiff,  claiming 
under  a  subsequent  deed  of  gift  from  defendant's 
grantor,  held  bound  by  representations  which 
would  estop  the  grantor.— Mars  v.  Morris  (Tex. 
Civ.  App.)  430. 

EVICTION. 

Of  tenant  of  demised  premi»es,  see  "Land- 
lord and  Tenant,"  {  5. 

EVIDENCL 

See  "Depositions" ;  "Witnesses." 

Admissibility  of  evidence  under  pleading,  see 
"Pleading,"  {  10. 

Applicability  of  instructions  to  evidence,  see 
''Trial,"  §  6. 

Deposition  envelope  as  evidence,  see  "Deposi- 
tions." 

Questions  of  fact  for  jury,  see  "Trial,"  {  2. 

Reception  at  trial,  see  "Criminal  Law,"  (  19: 
"Trial,"  H  1,  11. 


Record  of  prior  conviction  in  criminal  prosecu- 
tion as  evfdence,  see  "Criminal  Law,     {  44. 

Verdict'  or  findings  oontraiy  to  evidence,  see 
"New  Trial,"  i  2. 

A*  to  partietilar  fact*  or  ittuet. 

See  "Acknowledgment,"  S  4;  "Adverse  Wjsscs- 
sion,"  81  1,  2 ;  "Boundaries,"  f  2 ;  "Damages," 
i  5;  "Death,"  {  1;  "Deeds,"  I  4;  "Estoppel," 
i  2 ;  "Gifte,"  |  1 ;  "Marriage" ;  ''Usury,^  S  1. 

Acceptance  of  deed,  see  "Deeds,"  i  4. 

Acquisition  of  way,  see  "Easements."  {  1. 

Adoption  of  local  option,  see  "Intoxicating  Liq- 
uors," i  2. 

Alteration  of  notes,  see  "Alteration  of  Instrn- 
ments." 

Authority  of  broker,  see  "Brokers,"  8  1. 

Change  of  possession  of  mortgaged  property,  see 
"Chattel  Mortgages,"  {  3. 

Contract  for  sale  of  land,  see  "Vendor  and  Pnr- 
chaser,"  S  1- 

Contributory  negligence  of  passenger,  see  "Cai^ 
riers,"  S  9. 

Delivery  of  deed,  see  "Deeds,"  8  4. 

Eviction  of  tenant,  see  "Landlord  and  Tenant," 
8  3. 

Intent  of  testator,  see  "Wills,"  I  4.     • 

Legitimacy  of  children,  see  "Bastards,"  8  1- 

Payment  of  note,  see  "Bills  and  Notes,"  8  3. 

Purchase  of  land  in  good  faith,  see  "Vendor  and 
Purchaser,"   8  4. 

Testamentary  capacity,  see  "Wills,"  8  1. 

Undue  influence  in  procuring  making  of  will, 
see  "Wills,"  8  2. 

In  oeNon*  by  or  ai/ainst  particular  clattet  of 
pertont. 

See  "Brokers,"  8  8:  "Carriers,"  H  2-9:  "Hos- 
pitals": "Infants,''  8  2;  "Municipal  Corpora- 
tions," 88  7,  8;  "Railroads,"  8  7-9:  "Schools 
and  School  Districts,"  8  1 :  "Street  Railroads." 
8  2. 

Foreign  corporation,  see  "Corporations,"  8  5. 

Insurance  companies,  see  "Insnraace,"  8  9. 

In  particular  eivH  action*  or  proceeding*. 

See  "Cancellation  of  Instruments,"  8  2:  "Di- 
vorce," 8  2;  "Ejectment,"  8  3;  "Fraud,*'  8  2; 
"Habeas  Corpus,"  8  2;  "NeiltRencc."  8  4; 
"Reformation  of  Instruments,''  8  2:  "Replev- 
in," 8  1 ;  "Trespass  to  Try  Title,"  8  2 ;  "Tro- 
ver and  Conversion,"  8  1 ;  "Work  and  Labor." 

For  breach  of  contract  of  carriage,  see  "Car- 
riers," 8  7. 

For  brokers'  commissions,  see  "Brokers,"  8  3. 

For  causing  death,  see  "Death,"  8  2. 

For  death  of  servant,  see  "Master  and  Servant." 
8  9. 

For  failure  of  carrier  to  deliver  goods,  see  "Car- 
riers," 8  2. 

For  indemnity,  see  "Indemnity." 

For  injuries  from  fire  caused  by  operation  of 
railroad,  see  "Railroads,"  8  9. 

For  injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  8  8. 

For  loss  of  or  injuries  to  goods  by  carrier,  see 
"Carriers,"  8  3. 

For  loss  of  or  injuries  to  live  stock  by  carrier, 
see  "Carriers,"  8  5.. 

For  malpractice,  see  "Physicians  and  SurReons. 

For  persona]  injuries,  see  "Carriers,"  SS  8,  9: 
'iHospitals" ;  "Master  and  Servant."  8  9 : 
"Municipal  Corporations,"  8  7;  "Railroads." 
8  7 ;  "Street  Railroads,"  8  2. 

For  price  of  goods  sold,  see  "Sales,"  8  6. 

For  purchase  money  for  land  sold,  see  "Vendor 
and  Purchaser,"  8  S. 

For  rent,  see  "Landlord  and  Tenant,"  8  6. 

For  wrongful  sequestration,  see  "Sequestra- 
tion." 

On  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,^  8  4. 

On  bopd  of  school  book  publisher,  see  "School* 
and  School  Districts,"  8  L 
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On  inranince  policy,  see  "Insnnmce,"  8  9. 
Probate  proceedings,  see  '"Wills,"  {{  1,  2. 
Review  <^  awwagment  of  taxes,  see  "Taxation," 

sa 

To  determine  Iranodaries,  see  "Bonndaries,"  f  2. 

To  enjoin  payment  of  claim  by  municipal  cor- 
poration, see  "Municipal  Ciorporations,"  {  8. 

To  establish  trust,  see  "Trusts,"  g  1. 

To  recover  mortgaged  property,  see  "Chattel 
Mortsaxes."  {  2. 

To  recover  penalties,  see  "Penalties,"  S  2. 

To  restrain  interference  with  offioe,  see  "Offi- 
cers," i  2. 

To  set  aside  deed,  see  "Deeds,"  {  1. 

In  oriminal  proteovtiont.     • 

See  "Assault  and  Battery,"  |  1;  "Burglary," 
i  1;  "Criminal  Law,"  S  6;  "False  Pretens- 
m";  "Homicide."  H  5-7;  "Larceny,"  f  2; 
"Malicions  Mischief"  ;  "Ofaistructing  Justice" ; 
"Rape,"  I  1;    "Seduction,"  {  1. 

For  carrying  concealed  weapons,  see  "Weap- 
ons." 

For  criminal  libel,  see  "£iit>el  and  Slander,"  i  4. 

For  obstruction  of  highway,  see  "Highways," 
8  1- 

For  swearing  and  using  obscene  language,  see 
"Obscenity?* 

For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  8  7. 

Reviev)  and  procedure  thereon  in  appellate 
courtt. 

Estoppel  to  allege  error  as  to  rulings  on,  see 
"Appeal  and  Error "  §  22. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  «f  28-32;  "Criminal  Law,^  8  43; 
"Homicide,"    9. 

Review  of  evidence  in  general,  see  "Appeal  and 
Error,"  i  25. 

Review  of  questions  of  fact  and  finding,  see 
"Criminal  Law,"  i  42. 

Review  of  rulings  on  as  dependent  on  assign- 
ment of  errors,  see  "Appeal  and  Error,"  g  16. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  conrt  of  grounds  of  review,  see 
"Appeal  and  Error."  {  6;  "Oriminal  Lew," 
i  31. 

Review  of  rulings  on  as  dependent  on  record  on 
appeal  or  writ  of  error,  see  "Appeal  and  BJr- 
ror,"  (  15 ;   "Criminal  Law,"  $g  34,  87. 

i   1.    Jndloial  notloe. 

The  Supreme  Court  takes  notice  that  sales 
for  nonpayment  of  taxes  of  1872,  made  in 
1873,  have  been  declared  invalid  by  it. — Files 
V,  Jaclcson  (Ark.)  950. 

'Certain  facts  held  matters  of  current  history, 
of  which  Judicial  notice  will  i>e  taken. — Ken- 
tucky Iron,  Coal  &  Mfg.  Co.  v.  Adams  (Ky.) 
1108. 

'The  court  takes  judicial  notice  that  oa.  An- 
ffust  2S,  1900,  Coles  .county  hud  less  than  50,- 
000  inhabitants,  and  that  therefore  the  juris- 
diction of  a  justice  of  the  peace  therein  is  con- 
trolled by  Kev.  St  1899,  i  SfWo  [Ann.  St.  1006, 
p.  212-J],  and  not  by  section  3830  [page  2126], 
which  applies  to  counties  having  over  50.000 
inhabitants.— Ruckert  r.  Richter  (Mo.  App.) 
1081. 

•The  court  takes  judicial  notice  of  the  direc- 
tion, run,  and  location  of  important  railroads 
within  the  state,  and  of  the  location  of  county 
seats,  but  not  of  towns  which  are  not  county 
seats.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Lightfoot  (Tex.  Civ.  App.)  3S5. 

*The  conrt  takes  judicial  notice  of  an  act  of 
Congress,  but  does  not  take  judicial  notice  of 
the  construction  placed  on  the  common  law 
by  the  Supreme  Court  of  a  sister  state. — Mis- 
souri, K.  ft  T.  Ry.  (3o.  v.  Wise  (Tex.  Civ.  App.) 
465. 


*The  Court  of  Civil  Appeals  will  take  Judicial 
cognizance  of  its  records  and  Judgments. — Ed- 
gar T.  McDonald  (Tex.  Civ.  App.)  1135. 

I  8.    Presnmptioiu. 

*The  law  presumes  that  the  State  Board  of 
Equalization  properly  performed  its  duty  in 
assessing  property  for  taxation.— State  ex  rel. 
Hammer  v.  Wiggins  Ferry  Co.  (Mo.)  1005. 

*In  the  absence  of  evidence  of  the  construction 
the  court  of  a  slater  state  has  placed  on  the 
common-law  doctrine  of  fellow  servants,  it  is 
presumed  that  the  doctrine  receives  the  same 
construction  in  the  sister  state  that  is  placed 
on  it  by  the  courts  of  Texas. — Missouri,  K.  & 
T.  Ry.  Oo.  V.  Wise  (Tex.  Cly.  App.)  465. 

{   3.    K«leT»ao7t   auiterlaUtx,   and   ooat- 
p«teaoy  iM  seneral. 

*In  a  personal  injury  action  against  a  railway 
company,  evidence  held  inadmissible  as  substan- 
tive testimony,  but  proper  to  contradict  a  wit- 
ness.—Louisville,  H.  &  St.  L.  R.  Co.  V.  Davis 
(Ky.)  304. 

The  speed  of  an  engine  at  a  point  held  evi- 
dence of  its  speed  a  mile  or  a  mile  and  a  quarter 
therefrom  downsrade.- Lynch  v.  Chicago  &  A. 
Ry.  Co.  (Mo.)  68. 

*In  an  action  where  plaintiff  claims  an  inter- 
est in  land  through  a  deed  from  his  motJier,  cer- 
tain evidence  held  not  inadmissible  as  evidence 
of  a  conversation  after  the  deed  was  written 
tending  to  modify  the  intention  in  the  deed, 
Specially  where  the  same  evidence  was  elicited 
by  the  other  side.— Walker  v.  Erwin  (Tex.  OIv. 
App.)  164. 

*In  an  action  bv  tenants  against  their  land- 
lords for  breach  of  contract  to  furnish  water,  a 
contract  between  the  landlords  and  an  irrigation 
company  for  the  water  held  inadmissible  as  res 
inter  alios  acta.— Stockton  v.  Brown  (Tex.  Civ. 
App.)  428. 

*In  an  action  bv  a  broker  for  compaensation, 
evidence  as  to  defendant's  dealings  with  other 
brokers  held  inadmissible.— J.  B.  Lloyd  &  Son 
V.  Kerley  (Tex.  Civ.  App.)  696. 

g   4.    Beat  and  aeoondary  e-videnoe. 

'Under  a  statute  providing  for  the  admission 
of  certified  copies  of  recorded  instruments  in 
evidence,  defendant  held  entitled  to  offer  a  certi- 
fied copy  of  a  recorded  lease  to  another  on  prov- 
ing that  the  original  was  not  in  his  control  and 
that  he  could  not  produce  it.-rCrawford  v.  Mc- 
Donald (Ark.)  206. 

'Evidence  as  to  the  loss  of  and  search  for  a 
deed  held  sufficient  as  a  predicate  for  the  in- 
troduction of  secondary  evidence. — Frugia  v. 
Trueheart  (Tex.  Civ.  App.)  736. 

i  6.     Admlssiona. 

'Answer  of  defendant  railroad  company  held 
competent  evidence  againHt  it  as  an  admission. — 
Lynch  v.  Chicago  &  A.  Ry.  Co.  (Mo.)  68. 

'In  an  action  to  recover  the  price  of  a  gold 
ring,  admissions  of  defendant  made  to  plaintiff's 
attorney  held  admissible  in  evidence. — Wood  v. 
Duffy  (Mo.  App.)  82. 

A  folder  issued  and  circulated  by  a  railway 
company  held  admissible  against  it,  as  in  the 
nature  of  a  declaration  against  interest. — South- 
ern Pac.  Co.  v.  Allen  (Tex.  Civ.  App.)  441. 

'Testimony  of  a  party  upon  a  former  trial  is 
admissible  as  an  admission. — ^Littler  v.  Dielmann 
(Tex.  Civ.  App.)  1137. 

i    6.    Deolaratlona. 

'In  an  action -for  work  done  on  a  building, 
evidence   that  defendant  was   the   true  owner 
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thereof,  together  with  his  statements  against  In- 
terest, in  regard  to  the  work  done  thereon,  held 
proper. — Ehrhardt  t.  Stevenson  (Mo.  App.)  1118. 

{   T.  Hearsay. 

*Oertain  evidence  held  hearsay. — Lynch  t. 
Oiicago  &  A.  Ry.  Co.  (Mo.)  6a 

*In  an  action  where  plaintiff  claimed  land 
under  an  alleged  deed  from  his  mother,  testi- 
mony of  a  witness  that  certain  pei-sons  had 
told  him  that  plaintiff  had  testified  in  an  ac- 
tion by  plainti^s  sister  involving  the  same  deed 
that  he  (plaintiff)  did  not  claim  anytbingunder 
the  deed  is  hearsay  and  inadmissible.— Walker 
V.  Erwin  (Tfex.  Civ.  App.)  104. 

•In  trespass  to  try  title  evidence  of  a  con- 
versation between  the  prior  owner  of  the  lot  in 
controversy  and  his  wire  regarding  the  boundary 
line  of  the  lot  is  hearsay  and  inaumissible.— Mo- 
Keon  V.  Roan  (Tex.  Civ.  App.)  404. 

•Evidence  that  a  witness  had  heard  of 
wrecks  at  a  railroad  curve,  where  the  wreck 
in  question  occurred  heJd  objectionable  as  hear- 
Bay.— Thompson  v.  Galveston,  EL  &  S.  A.  Ry. 
Co.  (Tex.  Civ.  App.)  910. 

i  8.     Doonmentary  evldeiioe. 

•Photographs  of  a  railway  wreck  their  ac- 
curacy l}eing  shown  by  the  photographers,  are 
admissible  in  evidence  in  an  action  against  the 
company  for  injuries  received  in  the  wreck. — 
Louisville  &  N.  R.  O.  v.  Brown  (Ky.)  785. 

•Where  an  instrument  has  not  been  so  ac- 
knowledged as  to  entitle  it  to  record,  it  is  error 
to  allow  a  copy  thereof  made  by  the  county 
coort  clerk  to  be  read  in  evidence.— Belcher  v. 
Polly  (Ky.)  818. 

In  an  action  involving  the  validity  of  a  deed, 
a  judgment  in  a  former  trial  involving  the  same 
deed  neld  inadmissible.— Walker  v.  Erwin  (Tex. 
Civ.  App.)  164. 

•Entries  in  an  account  book  of  mone^  ad- 
vanced on  a  person's  account  held  not  evidence 
that  the  money  was  advanced  at  the  person's 
request— Mings  y.  Origgsby  Const.  Co.  (Tex. 
Civ.  App.)  182. 

•An  abstract  of  title  made  by  a  county  clerk 
and  certified  by  him  to  have  been  taken  from 
the  record  of  deeds  in  his  office  is  admissible  in 
evidence. — Frugia  v.  Trueheart  (Tex.  Civ.  App.) 
736. 

Hie  fact  that  an  ancient,  duly  executed  deed 
was  found  among  the  papers  of  one  of  the 
grantees  in  poseession  of  his  daughter  instead 
of  among  the  public  archives  does  not  throw 
suspicion  on  it. — Frugia  v.  Trueheart  (Tex.  Civ. 
App.)  736. 

•An  ancient,  duly  executed  deed  held  admis- 
sible in  evidence.— Frugia  v.  Trueheart  (Tex. 
Civ.  App.)  736. 

•When  a  deed  by  an  agent  is  shown  by  cir- 
cumstances to  have  tieen  executed,  and  is  more 
than  30  years  old,  the  agent's  power  will  be 
presumed.- Frugia  v.  Trueheart  (Tex.  Civ.  App.) 
<3C. 

A  deed  held  admissible  as  an  ancient  instru- 
ment, without  being  filed  in  the  papers  of  the 
suit  as  a  recorded  instrument. — Stark  v.  Har- 
ris (Tex.  Civ.  App.)  887. 

•A  deed  held  to  come  from  the  proper  custody 
to  be  admissible  as  an  ancient  instrument. — 
Stark  V.   Harris  (Tex.  Civ.  App.)  887. 

Statement  as  to  sufficiency  of  registration  to 
make  applicable  Rev.  St.  1805,  art.  2312,  rela- 
tive to  admission  in  evidence  of  registered  in- 
struments.— Stark  v.  Harris  (Tex.  Civ.  App.) 
887. 

Statement  as  to  proper  filing  of  a  registered 
instrument  in  papers  of  suit,  so  as  to  be  ad 


miesible    without    proof    of    execution. — Stark 
V.  Harris  (Tex.  Civ.  App.)  887. 

•Photographs  of  a  railroad  curve  where  plain- 
tiff's decedent  was  killed  in  a  wreck  held  ad- 
missible on  proof  of  any  person  who  knew  che 
fact  that  the  photographs  properly  represent- 
ed the  scene. — Thompson  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  910. 

t  9.    Parol  or  estrlasie  eTldenee  aSoot- 
1ms  irrltings. 

Parol  evidence  of  the  existence  of  a  deed 
by  proof  of  its  recognition  by  the  grantor  and 
grantee  therein  is  competent;  and  does  not  alter 
or  contradict  the  deed.— Vincent  v.  Means 
(Ho.)  a 

•On  a  bUl  for  specific  performance  of  a  writ- 
ten contract,  parol  evidence  is  admissible  to 
show  that  throu^  mistake  the  writing  does  not 
express  the  agreement  of  the  parties.— Gottfried 
V.  Bray  (Mo.)  639. 

•The  rule  that  the  consideration  of  a  deed  is 
open  to  explanation  does  not  let  in  proof  over- 
turning the  operative  words  of  a  grant  in  a 
deed  free  from  ambiguity,  or  contradicting  the 
deed  itself  or  the  descriptions  therein, — ^Weis- 
senfels  v.  Cable  (Mo.)  1028. 

•In  the  absence  of  mutual  mistake  or  fraud, 
and  in  the  absence  of  any  ambiguity  in  a  deed, 
the  grantor  cannot  cut  down  the  operative 
words  of  a  deed  by  proof  of  his  intentions. — 
Weissenfels  v.  Cable  (Mo.)  1028. 

'  •Elmployer's  liabili^  insurance  policies  being 
obscure,  acts  of  the  parties  done  pursuant  there- 
to and  the  conditions  existing  when  the  insur- 
ance was  written  may  be  resorted  to  to  ascertain 
the  meaning  of  the  contract. — New  Amsterdam 
Casualty  Co.  v.  Mesker  (Mo.  App.)  561. 

•The  affirmative  recitals  of  the  docket  of  a 
justice  of  the  ^eace  showing  an  appearance  and 
confession  of  judgment  may  not  be  impeadied 
by  parol.— Ruoff  v.  Fitzgerald  (Mo.  App.)  1110. 

Permitting  oral  misrepresentations  to  operate 
as  an  estoppel  held  not  to  contradict  the  lan- 
guage of  a  deed. — Mars  v.  Morris  (Tex.  Civ. 
App.)  430. 

•The  consideration  of  a  conveyance  can  be 
shown  by  parol. — Ellis  v.  Lehman  (Tex.  Civ. 
App.)  453. 

•Parol  evidence  held  admissible  to  show  fraud- 
ulent representations  inducing  a  contract.— 
United  States  Gypsum  0>.  v.  Shields  (Tex.  Ov. 
App.)   724. 

Certain  evidence  held  admissible  to  show  one 
was  induced  by  fraud  to  sign  a  contract. — 
United  States  Gypsum  Co.  t.  Shields  (Tex.  Civ. 
App.)  724. 

$10.  Opialom  evidenee. 

•In  a  personal  injury  hction,  the  permanency 
of  injuries  shown  may  be  proved  by  the  opinion 
of  physicians.— Cumberland  Telephone  &  Tele- 
graph Co.  v.  Overfield  (Ky.)  242. 

•Within  what  distance  a  train  can  be  stopped 
in  a  given  case  with  safety  to  property  and  the 
lives  of  persons  thereon  presents  a  question  for 
expert  testimony. — Lynch  v.  CThicago  &  A.  Ry. 
Co.  (Mo.)  68. 

•A  witness  held  qualified  to  give  an  opinion 
as  to  the  speed  of  the  engine  which  struck  de- 
cedent.—Ljmch  y.  Chicago  &  A.  Ry.  (!x>.  (Mo.) 

ea 

•A  hypothetical  question  is  not  objectionable 
if  it  substantially  embraces  the  facts  disclosed 
by  the  evidence.— Holton  v.  0>chran  (Mo.l  1035. 

•A  statement  of  witnesses  held  a  statement  of 
fact— Brown  ▼.  Quincy,  O.  &  K.  O.  R.  Co.  (Mo. 
App.)  551. 
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The  qaestlon  to  an  expert  held  competent.— 
Rogen  T.  Rundell  (Mo.  App.)  1080. 

Questions  to  expert  lield  improper  as  calling 
for  a  conclusion,  instead  of  an  opinion. — Rogers 
▼.  Rundell  (Mo.  App.)  1000. 

•In  an  action  for  injuries  to  plaintiff's  wife, 
it  was  proper  to  allow  plaintiil  to  testify  to 
her  physical  suffering.— Texas  &  N.  O.  R.  Ca 
V.  Clippehger  (Tex.  Civ.  App.)  155. 

Bxpert  testimony  held  admissible  in  an  ac- 
tion for  injury  caused  by  an  explosion  result- 
ing from  the  drawing  of  gasoline  from  tanks 
near  a  furnace. — Waters-Pierce  Oil  Co.  t.  Snell 
(Tex.  Civ.  App.)   170. 

*A  statement  of  a  witness  held  a  statement 
of  a  fact — St.  liouia  Southwestern  Ry.  Co.  of 
Texas  v.  Hall  (Tex.  Civ.  App.)  194. 

*An  expert  may  testify  to  a  person's  life  ez- 
pectancy.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Hall  (Tex.  Civ.  App.)  194. 

*In  an  action  against  a  carrier  for  death  of 
a  mule,  a  witness,  who  was  experienced  in  load- 
ing animals  and  who  loaded  the  mule,  should 
have  been  permitted  to  have  expressed  his  opin- 
ion as  to  whether  the  mule  was  properly  loaded 
and  tied,  and  whether  the  opening  left  in  the 
door  of  the  car  provided  sufficient  ventilation. — 
International  &  G.  N.'  R.  Co.  v.  Nowaski  (Tex. 
Civ.  App.)  437. 

'Expert  opinions  as  to  the  speed  of  a  locomo- 
tive when  derailed  held  not  conclusive  upon  a 
jury.— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gillespie 
(Tex.  Civ.  App.)  707. 

*In  an  action  by  a  landlord  for  conversion 
of  a  crop  delivered  by  his  tenant  and  subtenants 
to  third  persons  made  defendants,  certain  testi- 
mony held  not  objectionable  as  being  the  con- 
clusion of  the  witness.— Sexton  Rice  &  Irriga- 
tion Co.  V.  Sexton  (Tex.  C!iv.  App.)  728. 

In  an  action  against  a  carrier  for  the  loss  of 
goods,  experts'  evidence  as  to  the  value  of  the 

?oods  held  not  objectionable.— Texas  &  P.  Ry. 
!o.  V.  Townsend  (Tex.  Civ.  App.)  760. 

In  an  action  against  a  carrier  for  loss  of 
goods,  evidence  of  experts  held  sufficient  to  es- 
tablish the  extent  of  loss.— Texas  &  P.  Ry.  Co. 
V.  Townsend  (Tex.  Civ.  App.)  760. 

Evidence  of  a  nonexpert  witness  that  a  rail- 
road curve  at  which  an  accident  occurred  was 
dangerous  was  objectionable  as  an  o^nion. — 
Thompson  v.  Galveston,  H.  &  S.  A.  Ry.  C!o. 
(Tex.  Civ.  App.)  910. 

Evidence  that  witness  told  defendant's  road- 
master  that  an  inspector,  who  was  claimed  to 
have  inspected  the  road  at  the  point  of  the  ac- 
cident shortly  prior  thereto,  was  too  inexpe- 
rienced to  take  care  of  the  curve  at  that  point, 
hdd  inadmissible. — Thompson  v.  Galveston,  H. 
&  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  910. 

$  11.  Weight  and  snffioienoy. 

Certain  testimony  held  not  to  be  regarded  be- 
cause of  inconsistency  with  physical  facts  and 
laws.— Zalotuchin  v.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  548. 

Evidence  that  when  plaintiff  attempted  to 
alight  she  was  thrown  by  the  starting  of  the 
street  car  so  that  the  back  of  her  hend  struck 
the  step  }ield  not  necessarily  contrary  to  natu- 
ral law. — Carlton  v.  St  Louis  &  Suburban  Ky. 
Co.  (Mo.  App.)  1100. 

•Evidence  in  itself  unsatisfactory  held  not 
binding  on  the  court,  merely  because  it  was  not 
directly  contradicted  by  other  testimony.— Ham- 
mett  &  Katter  T.  Wabash  R.  Co.  (Mo.  App.) 
1106,  1107. 


*(7ertaln  evidence,  though  hearsay,  yet  having 
been  admitted  without  objection,  held  not  with- 
out probative  force.— Gray  v.  Fussell  (Tex.  (Mv. 
AppO  454. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  i  10. 
Of    person    accused    of    crime,    see    "Criminal 

Law,"  {  4. 
Of  witnesses  in  general,  see  "Witnesses,"  §  2. 

EXCEPTIONS. 

Neeessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  5;   "Criminal  Law,"  «  81. 
Taking  exceptions  at  trial,  see  "Trial,'^  S  1- 

EXCEPTIONS,  BILL  OF. 

0>nclu8ivenes8  of,  in  criminal  prosecution,  see 
"Criminal  Law,"  |  36. 

C!orrection  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  14. 

Filing  on  appeal  or  writ  of  error,  gee  "Appeal 
and  Error,"  g  9. 

Necessity  for  purpose  of  review,  see  "Oiminal 
Law,"  gi  31,  33,  34,  37. 

Takine  exceptions  at  trial,  see'  "Criminal  Law," 

i   1.    Ifatnre,  fonn.  and  oentents  In  gen- 
eral. 

Where  causes  of  action  are  consolidated  un- 
der Act  May  11,  1906,  pp.  798.  799,  and  are 
tried  on  the  same  evidence,  one  motion  for  a 
new  trial  and  one  bill  of  exceptions  held  suf- 
ficient to  authorize  a  separate  appeal  from 
each  Judgment. — Waters-Pierce  Oil  Co.  v.  Van 
Elderen  (Ark.)  947 ;  Same  v.  Eggner  (Ark.)  948. 

•Under  Sess.  Laws  1903,  p.  105  [Ann.  St. 
1906,  {  866]  where  a  bill  of  exceptions  describes 
documents  offered  in  evidence  and  in  the 
clerk's  possession,  and  directs  him  to  copy  them, 
they  become  as  much  a  part  of  the  bill  as  if 
fully  copied  therein. — Collier  t.  Catherine  Lead 
Co.  (Mo.)  971. 

i  2.    Settlement,  slsnlnK,  and  flUnc. 

•Carrying  over  of  motion  of  arrest  of  judg- 
ment to  another  term,  held  not  to  have  extend- 
ed time  for  signing  and  allowing  bill  of  ex- 
ceptions.— In  re  Howard's  Estate  (Mo.  App.) 
116;    Howard  v.  Strode,  Id. 

•Under  Rev.  St.  1899,  $§  727,  728  [Ann.  St. 
1906,  pp.  716^  720],  carrying  over  of  motion  for 
new  trial  to  the  next  term,  neld  to  have  extend- 
ed time  for  allowing  bill  of  exceptions  to  the 
next  term.— In  re  Howard's  Estate  (M*.  App.) 
110 ;    Howard  v.  Strode,  Id. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  g  8. 

For  breach  of  contract  for  carriage  of  passen- 
gers, see  "Carriers,"  g  7. 

For  causing  death,  see  ''Death,"  g  2. 

For  ejection  of  passenger,  see  "Carriers,"  g  10. 

For  failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  g  2. 

For  Ubel,  see  "Libel  and  Slander,"  t  3. 

For  wrongful  sequestration,  see  "Sequestra- 
tion." 

EXCESSIVE  PENALTIES. 

See  "Penalties,"  g  1. 

EXCISE. 

He  in. in 
ntoxioating  Liquors." 


Regulation  of  traffic  in. intoxicating  liquors,  we 
"Int     ■      •      -• 


•Votnt  annotated.   See  ■yllabnc 


Digitized  by 


Google 


1248 


106  SOUTHWESTERN  BBPORTER. 


EXECUTION. 

See  "Attachment." 
£}zemption8,  see  "Homestead." 

{    1.    Nature  and  easentlals  In  general. 

Rey.  St.  1895,  art.  2324,  relating  to  execu- 
tions, held  to  cover  all  final  judgments  and  to 
include  judgments  of  foreclosure  of  liens. — Ryan 
V.  Raley  (Tex.  Civ.  App.)  750. 

*An  execution  may  issue  on  a  judgment  not 
in  terms  providing  therefor. — Ryan  v.  Raley 
(Tex.  Civ.  App.)  750. 

Under  Rev.  St.  1895,  art.  1340,  an  execution 
to  satisfy  the  deficiency  on  the  foreclosure  of 
a  vendors  lien  is  authorized,  though  the  judg- 
ment contains  no  provision  therefor. — Ryan  v. 
Raley  (Tex.  CHv.  App.)  750. 

§  2.     Stay,  QnaililBB,  Taoatlng,   and   re- 
lief against  exeontlon. 

Under  Rev.  St.  1895.  arts.  2731.  2732,  2989, 
an  injunction  against  an  execution  against 
property  of  a  minor,  showing  on  its  face  that 
an  order  of  payment  had  been  obtained  from 
the  probate  court,  held  improper. — Thompson 
V.  Gooldsby  (Tex.  Civ.  App.)  986. 

Where,  pending  suit  to  enjoin  an  execution, 
a  levy  thereunder  is  released,  and  the  execu- 
tion is  returned  with  the  release  indorsed 
thereon,  the  injunction  will  be  denied.— Thomp- 
son T.  Gooldsby  (Tex.  Civ.  App.)  936. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";   "Wills." 

Conveyance  by  widow  of  dower  to  administra- 
tor of  deceased  husband's  estate,  see  "Dow- 
er," I  1. 

Process  in  action  by  public  administrator,  see 
"Process."  {  1. 

Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  {  1. 

f   1.    Assets,  appraisal,  and  laTentory. 

The  personalty  of  an  intestate's  estate  vests 
in  the  administratrix  for  the  purpose  of  paying 
debts  and  costs  of  administration,  and  the  heirs 
have  no  title  to  or  interest  in  it  until  an  order 
of  distribution. — Darr  r.  Thomas  (Mo.  App.)  55. 

{  2.    GoUeetloB  and  management  of  es- 
tate. 

♦An  administrator  stands  in  a  trust  relation 
toward  those  interested  in  the  estate  of  the  in- 
testate, including  the  widow  and  heirs. — Flow- 
ers V.  Flowers  (Ark.)  940. 

•Power  to  sell  lands  is  not  one  of  the  powers 
conferred  by  law  on  a  temporary  administrator. 
— Oruse  V.  O'Gwin  (Tex.  Civ.  App.)  757. 

{  3.     AUowanoes  to  snrvlTlng  wife,  bna- 
band,  or  ohlldren. 

*A  widow's  right  to  hold  the  dwelling  house, 
and  farm  attached,  of  the  deceased  httsband,  un- 
til assignment  of  dower,  is  a  personal  privi- 
lege, and  is  not  transferable. — Flowers  v.  Flow- 
ers (Ark.)  949. 

On  appeal  to  circuit  court  by  widow  from 
judgment  against  her  by  probate  court  on  her 
petition  for  money  allowance  in  lien  of  provi- 
sions granted  her  by  Rev.  St.  1899,  §  105  [Ann. 
St  1906,  p.  3721,  petitioner  held  entitled  t» 
dismiss  appeal. — ^In  re  Howard's  Estate  (Mo. 
App.)  116;    Howard  v.  Strode,  Id. 

f  4.    Allowance  and  pajnuent  of  elalms. 

Allowance  of  a  claim,  against  an  estate  on  a 
note  held  not  error,  in  view  of  the  fact  that  it 
was  a  renewal  of  a  former  valid  note. — Mc- 
Clnre's  Ex'r  y.  Oorydon  Deposit  Bank  (Ky.) 

1177. 


The  dnty  of  prompt  payment  of  a  secured  debt 
with  compelling  resort  to  the  security  rests  on 
the  estate  of  a  deceased  debtor  as  fully  as  on 
the  debtor  in  his  lifetime. — Darr  t.  Thomas 
(Mo.  App.)  95. 

Rev.  St.  1889,  {  191  [Ann.  St.  1906,  p.  4031, 
when  construed  in  connection  with  sections  V3S, 
143,  146, 170,  184.  subds.  4,  152.  155  [pages  382, 
383,  384,  3^  389.  393,  397],  held  not  to  pro- 
hibit an  administratrix  frcHn  paying  secured 
debts  of  her  intestate  out  of  the  personalty  of 
his  estate  before  the  security  has  been  first  ex- 
hausted by  the  creditor. — Darr  r.  Thomas  (Mo. 
App.)  96. 

Ordinarily  a  secured  creditor  can  lay  by  his 
security  and  go  upon  the  general  estate  of  his 
debtor  to  satisfy  his  claim,  only  resoitinz  to 
his  security  when  he  fails  to  collect  his  claim 
by  the  ordinary  proceeding. — Darr  v.  Thomas 
(Mo.  App.)  95. 

Evidence  hdd  sufficient  to  authorize  a  find- 
ing against  the  estate  of  deceased  of  a  loan  of 
money  to  him.— Pittham  v.  Schnaitman  (Mo. 
App.)  103. 

Where  a  widow  procured  an  assignment  of  a 
claim  against  her  husband's  estate  on  a  judg- 
ment against  him  and  another,  she  was  entitled 
to  collect  the  entire  amqtint  thereof  from  the 
husband's  estate. — McOormick  y.  National  Bank 
of  Commerce  (Tex.  Civ.  App.)  747. 

A  wife's  claim  to  subject  the  proceeds  of  a 
bank  deposit  to  an  indebtedness  against  her 
husband's  estate  held  to  depend  on  whether  be 
reserved  the  income  of  certain  property  convey- 
ed to  his  children.— McCormick  v.  National 
Bank  of  Commerce  (Tex.  CSv.  App.)  747. 

f  5.   Sales  and  conToyanoes  nnder  order 
of  oonrt. 

An  order  directing  an  administrator's  sale  of 
realty  cannot  be  presumed  where  there  was  no 
confirmation  of  the  sale  nor  anything  indicat- 
ing the  passing  of  an  order  of  sale.— Cruse  v. 
O'Gwin  (Tex.  CSv.  App.)  757. 

An  order  granting  a  temporary  administrator 
power  to  sell  land  held  not  to  authorize  such 
gale  after  his  appointment  as  permanent  ad- 
ministrator.—Cruse  y.  O'Gwin  (Tex.  Civ.  App.) 
757. 

•An  administrator's  sale  held  not  necessarily 
void  because  the  administrator  violated  the 
terms  of  the  law  and  the  order  of  the  court  as 
to  the  terms  of  credit— Cruse  v.  O'Gwin  CTex. 
Ciy.  App.)  757. 

•An  administrator's  sale  of  realty  in  1841 
without  confirmation  did  not  pass  title,  in  the 
absence  of  proof  that  the  requirements  of  tlie 
statute  were  met— Oruse  v.  O'Gwin  (Tex.  Civ. 
App.)  757. 

An  administrator's  sale  will  be  sustained  as 
against  collateral  attack,  though  there  was  no 
proof  of  the  entry  of  an  order  of  sale,  if  there 
is  anything  of  record  intimating  tliat  the  sale 
was  approved  by  the  probate  court — Cruse  v. 
O'Gwin  (Tex.  Civ.  App.)  767. 

That  a  purchaser  of  land  from  an  admin- 
istrator on  the  same  day  reconveyed  it  to  the 
administrator  as  an  individual,  though  not  suf- 
ficient to  set  aside  the  sale  in  a  collateral  pro- 
ceeding, was  competent  to  explain  the  absence 
of  an  order  confirming  the  sale. — Cruae  v. 
O'Gwin  (Tex.  Civ.  App.)  767. 

Recitals  in  an  administrator's  deed  held  in- 
sufficient to  raise  a  presumption  that  an  order 
had  been  granted  authorisini;  the  grantor  as 
permanent  administrator  to  sell  land.— GroM 
V.  O'Gwin  (Tex.  Ciy.  App.)  757. 
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EXEMPLIFOTiONS. 

As  evidence,  gee  "BMdenee,"  {  & 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  {  2. 

EXPECTANCY. 

Admissibilitj  of  expert  teatimonT  aa  to  life  ex- 
pectancy, see  "EJvidence,"  g  10. 

EXPERT  TESTIMONY. 

In  <UTil  actions,  see  "EMdence,"  8  10. 
In  criminal  proeecntiona,  see  "Criminal  Law." 
i  13. 

EXPLOSIVES. 

Shpert  testimony  in  action  for  injuries  from 
explosion,  see  "Bvidence,"  g  10. 

One  who  has  liandled  gasoline  for  years  is 
chaned  with  knowledge  of  the  highly  inflam- 
mable character  of  the  gases  generated  by  it. — 
Waters-Pierce  OU  Co.  v.  Snell  (Tex.  Cir.  App.) 
170. 

It  Is  no  defense  to  an  action  for  injury  from 
an  explosion  caused  by  drawing  gasoline  from 
tanks  near  a  famace  tliat  the  fire  never  before 
ignited  gas  from  gasoline  so  drawn. — Waters- 
Pierce  Oil  Co.  V.  Snell  (Tex.  Civ.  App.)  170. 

*The  owner  or  controller  of  dangerous  ex- 
plosives must  exercise  great  care  to  prevent  an 
injury  whibh  a  prudent  man  would  reasonably 
foresee  might  result  from  an  explosion. — Waters- 
Pierce  Oil  Co.  V.  Snell  (Tex.  Civ.  App.)  170. 

EX  POST  FACTO  LAWS. 

Oonstitati«HiaI  restrictions,  see  "O>nstitutional 
Law,"  8  2. 

FACTORS. 

Sm  "Brokers";    "Principal  and  Agent" 

FALSE  PRETENSES. 

'Evidence  held  insufficient  to  support  a  con- 
action  for  swindling.— Campbell  v.  State  (Tex. 
Cr.  App.)  180. 

FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  COURTS. 

8e«  "Courts."  <  4. 

FEES. 

IMsmissal  of  appeal  for  failure  to  pay  dodcet 
fees,  see  "Appeal  and  B)rror,"  g  18. 

In  foreclosure  proceedings,  see  "Mortgages,"  1 3. 

Recovery  of  attorney's  fees  in  action  on  attach- 
ment bond,  see  "Attachment,"  g  1. 

Witnesses'  fees  aa  costs,  see  "Costs,"  8  2. 


FEE  SIMPLE. 

Creation  by  will,  t 
106  S.W.— 7» 


"Wills,"  S  4. 


FELLOW  SERVANTS. 

S«*  "Master  and  Servant,"  8  4. 

FELONY. 

Offenaea  ponlshable  as,  see  "Criminal  Law,"  8  1. 

FENCES. 

Railroad  fences,  see  "Railroads,"  8  & 

FERRIES. 

Taxation,  see  "Taxation."  g  & 

FIDELITY  INSURANCE. 

Bm  "Inanianoe."  8  7. 

FILING. 

Abstract  of  record  far  pnipoae  of  Nvlew,  m« 

"Aimeal  and  Error,"  f  11- 
Bill  of  exceptions,  see  "Criminal  Law,"  8  84; 

"Szceptions,  Bill  of,"  8  2. 
Bill  of  exceptions  on  appeal  or  writ  of  error, 

see  "Appeal  and  Elrror.^'  8  9. 
Bond  on  appeal  or  writ  of  error,  see  "Appeal 

and  Brror,^  I  6. 
Briefs  on  appMl  or  writ  of  error,  see  "Appeal 

and  Error,'*  8  17. 
Instrument  of  adoption,  see  "Adoption." 
Mechanics'  liens,  see  "Mechanics'  Liens,"  8  1- 
Pleading,  aee  "Pleading,"  8  8. 
Record  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,^*^  8  IS. 
Statement  of  case  or  facts  for  purpose  of  re- 
view, see  "Criminal  Law."  8  Sa. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error."  I  3. 
Review  in  criminal  prosecutions,  see  "Criminal 
,  Law."  g  80. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  aee  "Api)eal 

and  DrroT,"  g  26. 
Setting  aside,  see  "New  Trial,"  I  2. 
Spedal  findings  by  jury,  see  ''Trial,"  8  10. 

FINES. 

Impoettion  as  punishment  In  criminal  proaecu- 
tion,  see  "Criminal  Law,"  8  29. 

FIRE  INSURANCE 

See  "Insurance." 

FIRES. 

Assessment  of  damages  In  action  for  injuries 
caused  by,  see  "Damaees,"  g  8. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," I  9. 

Ground  for  new  trial  In  action  for  negligently 
setting  fire,  see  "New  Trial,"  8  2. 

Measure  of  damages  for  Injuries  caoaed  bj,  see 
"Damages,"  g  2. 

FISH. 

•Act  May  2S,  1901  ^irby>s  Dig.  g  3602). 
prohibiting  the  using  of  fish  traiw  In  any  of 
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the  waters  of-  the  state  except  in  certain  conn- 
ties,  heUt  constitational.— SherriU  t.  State  (Ark.) 
967. 

Act  June  26,  1897  (Kirby's  Dig.  8  8600),  pro- 
hibiting the  placing  of  fish  traps  in  waters  of 
the  state,  held  repealed  in  part  by  Act  May 
23,  1901  (Kirby's  Dig.  {  3602).— SherriU  t. 
State  (Ark.)  967. 

*An  indictment  under  Act  May  28,  1901 
(Kirby's  Dig.  g  3602),  for  unlawfully  placing 
a  fish  trap  In  a  river,  Md  suflScient. — SherriU 
▼.  State  (Ark.)  967. 

Acts  30th  I^g.  p.  161,  c.  78.  under  which  the 
sale  of  fish  caught  in  certain  portions  of  fi. 
county  is  not  prohibited,  held  to  repeal  Acts  30th 
Leg.  p.  154,  c.  75,  prohibiting  the  sale  of  fish 
taken  from  any  of  the  fresh  water  lakes  or 
streams  in  H.  county.— HaU  t.  State  (Tex.  Gr. 
App.)  149. 

FIXTURES. 

In  absence  of  agreement  between  gas  company 
and  owner  of  house,  pipes  installed  by  company 
held  not  to  have  become  fixtures. — Laclede  Gas- 
light (3o.  T.  Gas  ConsumerB'  Ass'n  (Mo.  App.)  91. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURE. 

Default  judgment,  see  "Judgment,"  I  8. 

Of  chattel  mortgage,  see  "Chattel  Mortgages," 

Of  lien,  see  "Mechanics'  Liens,"  {  2. 
Of  mortgage,  see  "Mortgages,'*  {{  2,  8. 

FOREIGN  CORPORATIONS. 

See  "(Corporations,"  (  6. 

Default  judgment  against,  see  "Judgment,"  i  8. 

Dscessive  penalties  for  violation  of  anti-trust 
law,  see  ^'Penalties,"  i  1. 

Foreign  railroad  company,  see  "Railroads,"  {  2. 

Hanmess  error  in  action  by  state  against,  for 
violation  of  anti-trust  law,  see  "Appeal  and 
Error,"  f  83. 

Jurisdiction  of  Supreme  Court  to  appoint  re- 
ceiver of,  see  "CJourts,"  g  3. 

Tiaxatlon,  see  "Tiaxation,"  |{  2,  8. 

Violation  by,  of  anti-trust  laws,  see  "MonMio- 
lies,"  g  1. 

FOREIGN  COURTS. 

See  "Courts,"  g  5. 

FORFEITURES. 

Of  bail  bond,  see  "BaU,"  {  1. 

Of  insurance,  see  "Insurance,"  |  4. 

FORGERY. 

Of  deed,  see  "Deeds,"  g  4. 

*In  a  prosecution  for  attempting  to  pass  a 
forged  instrument,  an  allegation  of  the  indict- 
ment that  accused  passed  a  false  check  to  one 
W.  is  not  sustained  by  proof  that  he  passed  it 
to  one  F.,  who  delivered  it  to  W.— Morris  v. 
State  (Tex.  Cr.  App.)  383. 

A  charge  in  a  prosecution  for  passing  a  forg- 
ed check  held  erroneous  as  confusing. — Morris  v. 
State  (Tex.  Cr.  App.)  383. 


FORMER  ADJUDICATION. 

See  "Judgment,"  gj  7,  8. 

FORMS  OF  ACTION. 

See  "Action,"  g  2;  "Ejectment";  "Repleyln"; 
"Trover  and  Conversion." 

FORNICATION. 

See  "LevTdness";    "Seduction,"  g  1, 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Convey- 
ances." 

Parol  evidence  to  invaUdate  written  instmment, 
see  "Evidence."  g  9. 

Pleading  fraud  in  action  on  note,  see  "Bills  and 
Notes?'  g  4. 

By  particular  cIm«m  of  person*,  or  persons  ia 

partictUar  rdattont. 

Applicant  for  insurance,  see  "Insurance,"  g  10. 

In  partioular  dlatte*  of  ootmoyanoet,  oontraet$, 

trantaotioni,  or  prooeedingi. 
See  "(3ontraet8,"gl;  "Deeds,"  gg  1,  4;  "Sales," 

g  1. 
Sale  of  community  property,  see  "Husband  and 

Wife,"  g  4. 

g   1.    Deoeptlon  oonstltatiac  fraud,   and 
llabUlty  therefor. 

*A  seller  is  liable  to  an  action  of  deodt  if 
he  fraudulently  represents  tlie  quality  of  the 
thing  sold  to  be  other  than  it  is  in  particulars 
which  the  buyer  has  not  equal  means  of  know- 
ing.—Hines  T.  Royce  (Mo.  App.)  1091. 

*PlaintifF  hM  entitled  to  reoovw  for  defend- 
ant's misrepresentations.— Hines  v.  Royoe  (Mo. 
App.)  1091. 

'Neither  law  nor  equity  wiU  alford  relief  on 
the  ground  of  false  r«)re8entation  where  the- 
snbject-matter  is  equally  known  to  both  par^ 
ties,  or  where  both  parties  have  equal  means 
of  information,  and  regarding  which  one  or 
the  other  is  negligent— Hines  v.  Royce  (Mo. 
App.)  1091. 

♦Plaintiff  *«M  not  entitled  to  recover  for  de- 
fendant's fraud,  since  he  had  every  opportu- 
nity to  inform  himself  concerning  the  trana- 
adson  and  negligently  faUed  to  do  so.— Hines 
V.  Royce  (Mo.  App.)  1001. 

'False  and  material  representations  inducing 
one  to  sign  a  contract  held  a  defense,  though 
not  known  to  t>e  false  when  made. — United 
States  Gypsum  Co.  v.  Shields  (Tex.  (3ir.  App.) 
724. 

'One  to  whom  false  statements  are  made 
held  not  required  to  investigate  their  truth  be- 
fore relying  on  them.— United  States  Gypsum 
Co.  v.  Shields  (Tex.  Ov.  App.)  724. 

g  2.     Aotloms. 

Evidence  held  not  to  show  that  defendant 
was  guilty  of  deceit,  misrepresentation,  or  con- 
cealment in  the  sale  of  corporate  stock  to  him 
by  plaintifC.— Baird  v.  Granniss  (Mo.)  960. 

In  an  action  for  fraud,  a  prospectus  adver- 
tising defendant's  business  held  admissible, 
though  no  reference  was  made  to  it  in  the  peti- 
tion.—Hines  V.  Royce  (Mo.  App.)  1091. 

In  an  action  by  a  purchaser  of  corporate  stock 
for  defendant's  fraud  in  representing  the  busi- 
ness as  in  a  fionrishing  c(»dition  held  proper 
to  interrogate  defendant  as  to  the  corporation's - 
liabilities.— Hines  v.  Roycs  (Mo.  App.)  1091. 
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In  an  action  hr  a  pnrcliBBer  of  coporate 
stock  for  defendant's  frand  in  representing  the 
corporation's  condition,  evidence  examined,  and 
hela  to  show  tliat  defendant's  representations 
were  false  and  induced  plaintifF  to  make  the 
investment.— Hines  v.  Royce  (Mo.  App.)  1061. 

*It  is  a  general  rule  that  where  fraud  is  re- 
lied on  as  a  defense  the  answer  mast  state  the 
facts  constituting  the  fraud. — Main  v.  Hall  (Mo. 
App.)  1099. 

FRAUDS,  STATUTE  OF. 

Reqairements  of,  affecting  parol  lease,  see 
"Landlord  and  Tenant,"  {  4. 

{   1.    Promises  to  answer   for  debt,   de- 
fault, or  mlsoarrlaso  of  another. 

*In  an  action  for  the  price  ofgoods  fnmisbed 
to  defendant's  employes  subsequent  to  a  promise 
by  defendant  to  pay  for  same,  tiie  statute  of 
frauds  in  no  defense. — Pulaski  Stave  Co.  v.  Sale 
(Ky.)  788. 

I  2.    Hoal  property  and  oatatos  and  ia» 
terests  therein. 

•An  agreement  between  adjoining  landowners 
as  to  their  common  boundary  is  not  within  the 
statute  of  frauds.— McKeon  v.  Roan  (Tez.  Civ. 
App.)  404. 

{   3.    Sales  of  goods. 

*An  order  for  sashes  and  doors  for  a  special 
purpose,  to  be  manafactnred  by  the  seller  at  a 
stated  price  of  $2S0,  to  be  paid  on  completion 
of  the  work,  is  a  contract  for  the  sale  of  goods, 
and  not  for  labor,  within  the  meaning  of  the 
statute  of  frauds  (Rev.  St  1899,  i  3419  [Ann. 
St.  1906.  p.  19fl31).— Tower  Grove  Planing  Mill 
C!o.  T.  McGormack  (Mo.  App.)  113. 

FRAUDULENT  CONVEYANCES. 

By  mortgagor  of  chattels,  see  "Chattel  Mortga- 
ges," S  4. 

Chattel  mortgages  in  fraud  of  creditors,  see 
"Chattel  Mortgages,"  i  8. 

i   1.    Transfers  and  transactions  Inralld. 

*A  chattel  mortgage,  not  setting  out  the  names 
of  the  creditors  secured  and  the  amount  due 
each,  held  fraudulent  as  to  creditors,  as  tending 
to  hinder  and  delay  them. — Independent  Pack- 
ing Co.  T.  Barth  (Mo.  App.)  112L 

t   2.    Bemedles  of  eredltors  and  pnrolias- 

ers. 
A  plaintiff  cannot  recover  in  ejectment  on  the 
ground  that  a  deed  valid  on  its  face,  under 
which  defendant  claims  title,  was  in  fact  made 
to  defraud  creditors,  since  it  could  not  be  at- 
tacked collaterally,  or  otherwise  than  in  a  pro- 
ceeding in  equity.— White  v.  Schroetter  (Mo.) 
521. 


See  "Fish." 


GAME. 


GAMING. 


Evidence  of  other  offenses,  see  "CJrlminal  Law," 

§  8. 
Restraining  use  of  premises  for  gambling,  see 

"Injunction,"  J  8. 

GARNISHMENT. 

See  "Attadiment" ;    "Execution." 

GAS. 

Assessment  of  damages  in  action  for  injuries  to 
property  caused  by  discharges  from  gas  plant, 
see  "Damages,"  {  & 


Maintaining  of  gas  plant  as  nuisance,  see  "Nui- 
sance," §  1. 

Pipes  installed  by  gas  company  as  fixtures,  see 
'fixtures." 

Gas  company  held  not  to  have  acquired  right 
to  prohibit  owner  of  house  from  installing  gov- 
ernors to  regulate  gas  pressure. — Laclede  Gas- 
light Co.  V.  Gas  Consumers'  Asa'n  (Mo.  App.) 

Neither  house  owner  nor  any  one  for  him 
held  to  have  right  to  place  governor  upon  gas 
pipe,  where  such  act  would  throw  the  gas  com- 
pany's meter  out  of  plumb,  cause  it  to  leak,  or 
Its  parts,  connections,  or  seals  to  be  broken. — 
Laclede  Gaslight  Co.  v.  Gas  Consumers'  Ass'n 
(Mo.  App.)  91; 

Gas  company  held  entitled  to  injunction  to  re- 
strain interference  with  its  meter  connections, 
decree  for  which  should  protect  inherent  rights 
of  property  owners.— Laclede  Gaslight  Co.  v. 
Gas  Consumers'  Ass'n  (Mo.  App.)  91. 

Ciertain  requirement  of  decree  restraining  com- 
pany installing  appliances  to  regulate  now  of 
gas  from  interfering  with  gas  company's  meter 
connections  stated.— Laclede  Gaslight  Ca  T. 
Gas  Consumers'  Ass'n  (Mo.  App.)  91. 


GASOLINE. 


See  "Explosives." 


GIFTS. 


i  1.    Inter  tItos. 

*A  gift  held  not  complete  unless  executed. — 
Commonwealth  v.   Perkins  (Ky.)  810. 

•Evidence  in  a  proceeding  to  tax  notes  as 
omitted  property  held  not  to  show  a  change  of 
ownership  from  the  <Hie  proceeded  against  to 
his  then  minor  son  by  gifL — Commonwealth  v. 
Perkins  (Ky.)  810. 

*A  delivery  of  notes  to  another  with  the  in- 
tention by  the  owner,  whether  express  or  im-' 
plied,  of  divesting  himself  of  title  and  vesting 
the  same  in  su4di  other,  constitutes  a  gift- 
Clark  ▼.  Gurley  (Tex.  Civ.  App.)  394. 

In  a  contest  as  to  the  title  to  notes  executed  to 
a  de<»dent  between  decedent's  heirs  and  one 
claiming  under  decedent's  wife  to  whom  it  was 
alleged  decedent  gave  the  notes,  the  rights  of 
creditois  not  being  involved,  the  question  of  good 
faith  held  not  involved.— Clark  v.  Gurley  ^ex. 
Civ.  App.)  394. 

In  a  contest  as  to  the  title  of  notes,  the  ex- 
pression "explicit  intention"  in  an  instruction 
held  too  strong  and  capable  of  being  understood 
by  the  jni7  as  signifying  expressed  intention. 
-Clark  V.  Gurley  (Tex.  Cit.  App.)  894. 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  "Specific 
f'erformance,''^  g  S. 

Of  purchaser,  see  "Bills  and  Notes,"  (  2 ;  "Ven- 
dor and  Purchaser,"  {  4. 

GOVERNOR. 

Power  to  pardon,  see  "Pardon." 

GRAND  JURY. 

See  "Indictment  and  Intormatioii.* 


*Potnt  annoiatod.   So*  srllAlnu. 
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GRANTS. 


Construction   in   CaT«r 

tracts,"  §  2. 
Of  right  to  use  street,  see 

Uons,"  i  6. 


of  validity,  aee  "Oon- 
'Municipal  Corpora- 


GUARANTY. 

See  "Indemnity";  "Principal  and  Surety." 
Power  of  national  bank  to  make  contract  of 

guaranty,  see  "Banks  and  Banking,"  4  2. 
Requirements  of  statute  of  frauds,  see  "Franda, 

Statute  of,"  {  1. 

S  1.     OonstgncUoa  and  op«r»tioa. 

*One  furnishing  supplies  to  a  person  on  tlw 
promise  of  defendant  to  pay  therefor  held  en- 
titled  to  recover.— Burkett  &  Barnes  v.  Miller 
(Tex.  dr.  App.)  115S. 

GUARDIAN  AND  WARD. 

Collateral  attack  on  order  discharging  sureties 
<«  guardian's  bond,  see  "Judgment,"  §  6. 

Deposits  in  t>ank  by  guardian,  see  "Banks  and 
Banking,"  {  1. 

Quardianship  of  insane  persons,  see  "Insana 
Persons,"  |  1. 

Persons  ooneluded  hy  order  setting  aside  prop- 
erty to  guardian  as  homestead  for  minor,  see 
"Judgment,"  §  8. 

Resulting  trust  in  land  purchased  by  guardian 
at  execution  sale  under  a  judgment  belonging 
to  her  and  her  ward,  see  "Trusts,"  {  1. 

HABEAS  CORPUS. 

Review  of  contempt  proceedings,  see  "Con- 
tempt," J  2. 

f   1.    ITatnre  and  Eroiisds  of  remedy. 

*In  habeas  corpus  proceedings  by  a  person 
imprisoned  for  violating  an  injunction,  the  ques- 
tion is  not  whether  the  writ  was  erroneously 
issued,  but  whether  it  was  void. — Ez  parte 
Testard  (Tex.)  319;  Ex  parte  Howard  (Tex.) 
321. 

S  2.     Jnrlsdletioa,   prooeedlnsa,   and  re> 
lief. 

*In  habeas  corpus,  where  petitioner  waives 
taking  testimony  of  controverted  facts,  the  case 
must  be  considered  on  the  narrations  of  the 
judgment  and  commitment,  and  the  tmth  of 
their  recitals  cannot  be  controverted,  nor  can 
facts  dehors  the  record  l>e  considered. — Ex  parte 
Clark  (Mo.)  990. 

*In  habeas  corpus  the  doctrine  of  res  judicata 
does  not  apply  where  the  prisoner  has  been  re- 
manded, except  that  under  Rev.  St  1899,  ( 
8546  [Ann.  St  1906,  p.  2017],  the  petition  must 
show  that  no  application  has  been  made  to  or 
refused  br  any  court  etc.,  superior  to  the  one 
to  which  It  is  presented.— Ex  parte  Clark  (Mo.) 
990. 

ESven  if  the  court  on  habeas  corpus  has  au- 
thority to  go  t)ehind  the  jud^ent  to  inquire 
whether  there  was  such  a  hearmg  as  would  sup- 
port it,  such  inquiry  cannot  i>e  had  where  the 
entire  proceedings  upon  the  hearing  are  not  be- 
fore the  court.— Ex  parte  Testard  (Tex.)  310; 
Bx  parte  Howard  (Tex.)  321. 

HABITUAL  CRIMINALS. 

See  "Criminal  Law,"  S  44. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  §(  28- 

33. 
In  criminal  prosecutions,  see  "Criminal  Law," 

i  43;   "Homicide,"  S  9. 


HEARING. 

In  probate  mwceedinga,  see  "Wills,"  I  & 

HEARSAY  EVIDENCE 

In  civil  actions,  see  "Etvidence,"  8  7. 
In  criminal  nroeecntiona,  see  "Criminal  Law," 
§S10,  48. 

HEIRS. 

See  "Descent  and  Distribation." 

HIGHWAYS. 

See  "Municipal  Coriwrationa,"  H  6,  7. 
Accidents  at  railroad  croMinga,  see  "Bailtoada," 
{  6. 

I   1.    RegrnlatloB  and  vmm  for  traToI. 

'Evidence  held  insufScient  to  sustain  a  convii^ 
tion  for  obstructing  a  public  road.— Boberta  r. 
State  (Aik.)  938. 


HISTORY. 


Judicial   notice  of  historical 
dence,"  t  1. 


facts,  aee  "EH- 


HOMESTEAD. 

Partition  of,  see  "Partition,"  8  2. 

Persons  concluded  by  order  setting  aside  prop- 
erty to  guardian  as  homestead  for  minor,  see 
"Judgment,"  8  & 

i   1.    Transfer  or  inenatbraaee. 

The  rifht  of  adjoining  landowners  to  agree 
as  to  their  conunon  boundary  is  not  aifected  by 
the  fact  that  one  of  the  lobs  ia  a  homestead.— 
McKeon  v.  Roan  (Tex.  Civ.  App.)  404. 

*A  husband  cannot  by  a  sale  and  abandonment 
in  fraud  of  bis  wife  destroy  her  homestead 
rights.-Oray  v.  Fussell  (Tex.  Civ.  App.)  454. 

8  8.    Blflita  of  snrrlTlns  IraaluBd,  wife, 
onlldren,  or  Iieira. 

'During  the  life  of  the  surviving  parent  the 
homestead  rights  of  a  minor  child  can  only  be 
asserted  through  such  par^it — ^Williams  v. 
Jones  (Tex.  Civ.  App.)  755. 


8  3. 


■ad     enforeement     of 


Proteotioa 
rlchia. 

'Whether  lots  had  been  dedicated  as  a  home  - 
stead  at  the  time  they'  were  conveyed  by  the 
husband  held  for  the  jury.— Ongr  T.  B'uiseU 
(Tex.  Civ.  App.)  454. 

HOMICIDE, 

Amendment   of   verdict,   see   "Criminal   Law," 

8  26. 
Argument  and  conduct  of  counsel  at  trial,  see 

"Criminal  Law,"  8  21. 
Competency  of  witness,  see  "Witnesses,"  8  !• 
Confessions   in   general,    see   "Criminal   Law," 

8  15. 
Conviction  of  offense  included  in  that  charged, 

see  "Indictment  and  Information,"  8  5. 
Course   and  conduct   of   trial    in   general,   see 

"Criminal  Law,"  8  18. 
Cross-^nmination  of  witness,  see  "Witnesses," 

82. 
Chistody  and  deliberations  of  Jury,  aee  "Criminal 

Law,*'  8  26. 
Declarations  by  third  persons  as  evidence,  see 

"Criminal  Law,"  8  10. 
Formal  requisites  of  information,  aee  "Indict 

ment  and  Information,"  8  !• 


*Polat  annotated.    See  ayllabaa. 
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Grounds   for  change  of  venne  !n  general,  gee 

"Criminal  I/iw,"  i  8. 
Grounds  for  new  trial  in  general,  see  "Criminal 

Law,"  I  28. 
Harmless  error  in  rnlings  on  evidence  in  gen- 
eral, see  "Criminal  Law,"  g  43. 
Opinion    evidence    in    general,    see    "Criminal 

Law,"  I  13. 
Province   of    court    and   jury    In    general,    see 

"Criminal  Law,"  {  22. 
Qualification  of  jurors,   see   "Jury,"   i  3. 
Relevancy  of  evidence  in  general,  see  "Criminal 

Law,"  §  7. 
Sufficiency  of  instructions,  see  "Criminal  Law," 

123. 
Testimony  of  accomplices,  see  "Criminal  Law." 

8  14. 
Waiver  of  right  to  trial  by  Jury,  see  "Jury," 

i  !• 

i    1.    Mvrdrr. 

*MeT«  words  or  epithets,  however  opprobrious 
or  insulting,  cannot  justify  the  killing  of  the 
person  who  uses  them,  but  his  killing  by  one 
while  in  a  violent  passion  aroused  by  such  lan- 
guage, though  not  deliberate,  is  murder  in  the 
second  degree,  if  done  willfully,  premeditatedly, 
and  of  malice  aforethought. — State  v.  Ballance 
(Ho.)  60. 

A  conviction  for  murder  in  the  first  degree 
heid  not  sustained  in  view  of  the  evidence  as  to 
Insanity.— State  v.  Speyer  (Mo.)  505. 

*An  intentional  killing  without  deliberation  is 
either  murder  in  the  second  degree  or  man- 
alanghter  In  the  fourth  degree,  under  Rev.  St. 
1899.  i  1834  [Ann.  St.  1906.  p.  1269],  whidi 
tn  effect  covers  intentional  killing  without  malice 
•forethought.— State  v.  Speyer  (Mo.)  505. 

•In  the  absence  of  either  deliberation  or  pre- 
meditation there  can  be  no  murder  in  the  first 
degree,  for  both  are  necessary  elements  of  that 
crime.— State  v.  Speyer  (Mo.)  506. 

•Deliberation  is  prolonged  premeditation  and 
implies  a  cool  state  of  the  blood.— State  v.  Spey- 
er rMo.)  506. 

*A  killing  may  be  premeditated,  though  the 
purpose  is  formed  but  a  moment  before  it  ia 
azecuted.— State  v.  Speyer  (Ma)  50S. 

(  2.     MansIanKhteT. 

*If  one  while  doing  an  act  which  constitutes 
a  misdemeanor,  kills  another,  with  intent  only 
to  commit  such  misdemeanor,  he  is  guilty  of 
manslaughter.— Commonwealth  v.  Conch  (Ky.) 

OoO. 

Death  of  deceased  following  a  premature  birth 
of  a  child  caused  by  fright  induced  by  defend- 
ant's illegal  discharge  of  firearms  in  a  public 
highway  held  insufficient  to  sustain  an  indict- 
ment against  defendant  for  manslaughter.— Com- 
monwealth V.  Couch  (Ky.)  830. 

•Involuntary  manslaughter  is  the  killing  of 
another  in  doing  some  unlawful  act,  but  without 
intent  to  kill.--Commonwealth  v.  Couch  (Ky.) 
830. 

•Mere  insulting  words  without  personal  vio- 
lence by  deceased  toward  defendant  held  insuf- 
ficient provocation  to  reduce  the  killing  from 
murder  to  manslaughter.- State  v.  Kennedy 
(Mo.)  57. 

•Where  accused  sought  out  and  killed  deceas- 
ed at  the  first  meeting  because  of  alleged  slan- 
derous statements  made  by  deceased  concerning 
accused's  daughter,  which  had  been  communicat- 
ed to  accused,  the  offense  was  manslaughter. — 
Hill  V.  SUte  (Tex.  Cr.  App.)  145. 

•A  husband  who  kills  his  wife's  insulter  the 
first  time  he  meets  him  after  being  informed  of 
the  insult  and  while  so  overcome  by  rage  that 
his    mind    b    incapable    of    cool    reflection    is 


guilty  only  of  manslaughter. — Stewart  r.  State 
(Tex.  C!r.  App.)  686. 

i  3.     Ezevsklile  or  Jnatlflablo  homlalde. 

•The  relation  existing  between  defendant  and 
hia  paramour  held  insufficient  to  authorize  de- 
fendant to  kill  deceased  because  of  an  alleged 
assault  committed  by  deceased  on  her. — State  v. 
Kennedy  (Mo.)  57. 

{  4.    Indlotment  sad  Inf  onaati*n. 

Where  the  first  count  in  an  indictment  charges 
murder  and  the  second  count  charges  a  conspir- 
acy to  commit  the  murder,  proof  of  a  conspir- 
acy is  not  essential  in  order  to  convict  defend- 
ant of  voluntary  manslaughter.— Jones  v.  Com- 
monwealth (Ky.)  802. 

•An  information  in  a  murder  case  held  to  suf- 
ficiently allege  that  the  wound  was  inflicted  by 
and  as  a  result  of  the  assault.- State  v.  Ballance 
(Mo.)  60. 

{   5.    ErldeaeA— AdaBlasibQIty  In  ceneraL 

•In  a  prosecution  for  murder,  evidence  of  a 
previous  difficult  between  defendant's  brother 
and  the  father  of  deceased  is  incompetent  wliere 
there  ia  nothing  shown  to  connect  defendant 
with  such  difficulty. — Jones  v.  Commonwealth 
(Ky.)  802. 

•In  a  prosecution  for  murder,  admission  of 
evidence  of  statements  about  a  difficulty  between 
defendant's  brother  and  the  father  of  deceased 
to  estaiilish  a  motive  by  showing  ill  feeling  by 
defendant  toward  the  family  of  deceased  is  not 
prejudicial,  where  a  verdict  for  voluntary  man- 
slaugluer  was  returned. — Jones  v.  Obmmon- 
wealth  (Ky.)  802. 

•Where  defendant  shot  and  killed  deceased  as 
deceased  was  going  away  from  him,  evidence 
that  deceased  had  previously  made  threats 
against  defendant  was  inadmissible  to  explain 
defendant's  possession  of  a  pistol  at  the  time 
of  the  homicide.— State  v.  Kennedy  (Mo.)  57. 

•In  a  homicide  case,  the  exclusion  of  evidence 
of  the  reputation  of  decedent  for  violence  held 
not  erroneous. — Earles  v.  State  (Tex.  Gr.  App.) 
188. 

On  a  trial  for  homicide,  the  refusal  to  strike 
out  certain  of  the  state's  evidence  held  proper. — 
Earles  v.  State  (Tex.  Cr.  App.)  188. 

On  a  trial  for  the  murder  of  a  police  officer 
by  accused  while  resisting  arrest,  it  was  proper 
for  the  state  to  show  a  basis  for  a  legal  arrest. 
—Earles  v.  State  (Tex.  Cr.  App.)  138. 

•On  a  trial  for  homicide,  testimony  of  the 
appearance  of  accused  before  and  at  the  time 
of  the  killing  held  competent.— Earles  v.  State 
(Tex.  Cr.  App.)  138. 

On  a  trial  for  the  murder  of  a  police  officer  by 
accused  while  resisting  arrest  without  warrant, 
ordinances  showing  the  authority  of  a  iMlice 
officer  to  arrest  without  warrant  were  properly 
received  in  evidence.— Series  v.  State  (Tex.  Cr. 
App.)   138. 

Where  defendant  claimed  that  he  killed  de- 
ceased in  defense  of  the  reputation  of  his  daugh- 
ter, evidence  of  an  uncommunicated  conversa- 
tion in  which  deceased  attaclced  the  reputation 
of  the  daughter  was  admissible.- Hill  v.  State 
(Tex.  Cr.  App.)  145. 

In  a  homicide  case,  evidence  that,  two  days 
before  the  killing  of  decedent  by  shooting  with 
a  pistol,  accused  displaved  a  pistol,  was  compe- 
tent, though  the  weignt  thereof  was  slight.— 
Tinsley  ▼.  State  (Tex.  Or.  App.)  347. 

*On  a  trial  for  the  killing  of  a  negro  woman, 
threats  by  defendant  to  Ull  a  "guinea"  held  in- 
admissible against  him;  it  not  being  shown  that 
the  threat  was  directed  against  decedent.— Gar- 
rett V.  State  (Tex.  Or.  App.)  388. 


•Point  aamotatod.   8ee  syllalnM. 
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In  a  homicide  case  evidence  heli  inadmissible 
as  iiaving  no  bearing  on  tiie  case. — Stewart  T. 
State  (Tex.  Or.  App.)  685. 

{    6.   —  Dylitc  deelarstloaa. 

*A  statement  by  one  shot  that  a  certain  per- 
son had  shot  him  held  admissible  in  a  trial  for 
his  murder.— Jones  v.  State  (Tex.  Cr.  App.)  345. 

I   T.   '^—  Weight  md  snAoleiioy. 

'Evidence  held  to  sustain  a  conviction  of  mur- 
der in  the  second  degree.— Beeves  v.  State  (Ark.) 
946:  Tinsley  v.  State  (Tei.  Cr.  App.)  347. 

'Evidence  examined,  and  held  sufficient  to 
sustain  a  conviction  for  manslaughter.— Crofton 
v.  State  (Ark.)  671. 

*In  a  prosecution  for  murder,  evidence  held 
sufficient  to  sustain  a  conviction  for  voluntary 
manslaughter.— Jones  ▼.  (Commonwealth  (Ky.) 
o02. 

*In  a  prosecution  for  murder,  evidence  held 
to  sustain  a  conviction  of  voluntary  manslaugh- 
ter.—Martin  V.  Commonwealth  (Ky.)  863. 

'Evidence  held  to  show  no  deliberation  in  the 
case  of  a  homicide.— State  v.  Speyer  (Mo.)  605. 

*In  a  prosecution  of  a  policeman  for  killing 
one  under  arrest,  evidence  held  to  sustain  a 
conviction  of  manslaughter. — Buchanan  v.  State 
(Tex.  Cr.  App.)  134. 

'Evidence  held  to  support  a  verdict  of  murder 
in  the  first  degree.— Mitchell  v.  State  (Tex.  C!r. 
App.)  135. 

E}vidence  held  sufficient  to  sustain  a  convic- 
tion of  murder.— Jones  v.  State  (Tex.  Cr.  App.) 
345. 

In  a  prosecution  under  Pen.  Code  1895,  art 
645,  evidence  examined,  and  held  not  to  support 
a  verdict  of  guilty. — Hardin  v.  State  (Tex.  Cr. 
App.)  352. 

'Evidence  held  insufficient  to  show  murder  in 
the  second  degree  on  an  offense  greater  than 
manslaughter. — Riles  v.  State  (Tex.  Cr.  App.) 
357. 

Evidence  in  prosecution  for  homicide  held  to 
show  the  cause  of  the  crime  to  have  l>een  an  in- 
sult by  deceased  to  defendant's  wife,  reducing 
the  crime  to  manslaughter. — Stewart  v.  State 
(Tex.  Cr.  App.)  685. 

8   8.    TrlaL 

In  a  trial  for  homicide,  defendant  held  not 
entitled  to  complain  of  the  instructions.— Crof- 
ton  V.  State  (Ark.)  671. 

•An  instruction  on  self-defense  held  etrone- 
ons.— Burton  v.  State  (Ark.)  942. 

*0n  a  trial  for  homicide,  an  instruction  on 
self-defense  held  misleading  because  contradic- 
tory to  a  correct  instruction  on  self-defense. — 
Burton  v.  State   (Ark.)  &42. 

*In  a  murder  case,  •  failure  to  charge  on 
manslaughter  held  not  error.— State  v.  Ballanoe 
(Mo.)  60. 

*An  instruction  as  to  the  effect  of  threats  in 
a  murder  case  held  proper. — State  v.  Ballance 
(Mo.)  CO. 

•An  instruction,  in  a  prosecution  for  murder 
in  the  first  degree,  held  erroneous  as  not  requir- 
ing the  jury  to  ilnd  that  the  killing  was  done  with 
deliberation  and  premeditation.— State  v.  Speyer 
(Mo.)  505. 

Where,  on  a  trial  for  the  murder  of  a  police 
officer  by  accused  while  resisting  arrest  wfthout 
warrant,  the  evidence  was  conflicting  on  the 
issue  whether  the  arrest  was  legal,  the  court 
properly  defined  a  legal  arrest  and  submitted 
the  question  to  the  jury.— Earles  v.  State  (Tex. 
Cr.  App.)  138. 


'Evidence  of  a  statement  made  by  prosecutor 
to  defendant  shortly  before  the  assault  held  not 
to  require  a  diarge  on  the  law  of  threata.— 
Patterson  t.  State  (Tex.  Cr.  App.)  142. 

*The  court  did  not  err  in  limiting  defend- 
ant's right  of  self-defense  to  the  right  of  defend- 
ant to  defend  himself  against  an  attack  wbich 
proiiecutor  was  nmking  against  defendant  at  the 
very  time  defendant  attacked  hini,^Patterson  t. 
State  (Tex.  Cr.  App.)  142. 

•Where  the  knife  with  which  defendant  at- 
tacked deceased  was  a  deadly  weapon,  the  court 
was  not  required  to  charge  on  the  size  of  the 
weapon.— Patterson  v.  State  (Tex.  O.  App.) 
14^ 

Where  there  were  no  threata  made  prior  to 
the  difficulty,  the  court  did  not  err  in  failing 
to  charge  on  threats.— Davia  t.  State  (Tex.  Cr. 
App.)  144. 

An  instruction  that  reasonable  apprehension 
of  death  or  serious  bodily  injury  would  excuse 
a  person  from  using  all  necessary  force  to  pro- 
tect his  life  and  person  held  not  objectionable  as 
too  restrictive.- Davis  v.  State  CFex.  Or.  App.) 
144. 

An  instruction  that  accused  was  indicted  for 
murder  and  was  on  trial  for  murder  in  the  sec- 
ond degree,  and  tliat  the  court  would  also  sul>- 
mit  the  issue  of  manslaughter,  held  not  errone- 
ous because  accused  was  at  the  same  time  on 
trial  for  both.— Hill  v.  State  (Tex.  Cr.  App.) 
146. 

In  a  prosecution  for  homicide  in  defense  of 
the  character  of  defendant's  daughter,  an  in- 
struction held  erroneous.- Hill  v.  State  (Tex. 
Cr.  App.)  145. 

•One  accused  of  murder  held  not  entitled  to 
complain  because  the  court  failed  to  instruct  on 
the  law  of  accomplices  and  principals. — (Cason  r. 
State  (Tex.  (3r.  App.)  337. 

Where  one  is  charged  with  shooting  at  two 
persons,  he  cannot  be  convicted  of  shooting  at 
any  other  party  in  the  crowd,  if  there  were  more 
than  the  persons  named  in  sudi  crowd.— Choice 
V.  State  (Tex.  Cr.  App.)  387. 

In  a  homicide  case  a  charge  on  manslaughter 
held  erroneous.— Stewart  v.  State  (Tex.  Cr. 
App.)  686. 

*In  a  homicide  case  failure  to  charge  on  self- 
defense  held  not  error. — Stewart  t.  State  (Ta. 
Ot.  App.)  686. 

S  9.    Appeal  and  error. 

Error  in  an  instruction  on  voluntary  man- 
slaughter held  not  prejudicial  to  defendant- 
Sims  V.  Commonwealth  (Ky.)  214. 

•In  a  prosecution  for  homicide,  defendant 
held  not  prejudiced  by  evidence  that  a  man  came 
to  deceased  and  told  him  that  defendant  wanted 
him  to  come  to  defendant's  tent  after  deceased 
had  eaten  his  dinner,  and  that  deceased  went— 
State  V.  Kennedy  (Mo.)  67. 

On  a  trial  for  homicide,  the  allowance  of  qnes- 
tions  asked  accused  on  cross-examination  held 
not  prejudicial. — Earlea  v.  State  (Tex.  Cr.  App.) 
138. 

*On  a  trial  for  the  murder  of  a  police  officer 
by  accused  while  resisting  arrest  the  admission 
of  evidence  of  a  conversation  between  decedent 
and  another  officer  with  respect  to  the  latter's 
desire  to  arrest  accused  was  iiarmless. — Entries 
V.  State  (Tex.  Cr.  App.)  138. 

•On  a  trial  for  homicide,  the  admission  of 
certain  evidence  held  harmless  in  view  of  the 
verdict— Earles  v.  State  (Tex.  O.  App.)  138. 

In  a  homicide  case,  the  error  in  admitting  in 
evidence  the  clothing  worn  by  decedent  at  the 
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time  of  the  homicide  h«M  hannleaB.— -nnsIeT  t. 
SUta  (Tex.  Cr.  App.)  347. 

*On  a  trial  for  homicide,  the  admiBsion  of 
certain  evidence,  thoiurb  erroneous,  held  not 
sroand  for  rever«al.— Tlnsley  v.  State  (Tex.  Cr. 
App.)  347. 

HOSPITALS. 

See  "Asylums." 

E<zemption  from  taxation,  see  "Taxation,"  |  2. 

lilability  of  hospital  maintained  as  charitable 
institution  for  injuries  to  patient,  see  "Chari- 
ties," I  1. 

Id  an  action  for  injuries  to  a  patient  in  a 
hospital,  a  findine  of  negligence  on  the  part  of 
the  hospital  employes  held  authorized  Dy  the 
evidence.— University  of  Louisville  v.  Hammock 
(Ky.)  219. 

A  hospital  maintained  by  a  University  as  an 
adjunct  to  its  school  of  medicine  held  not  a 
charitable  institution,  and  hence  to  be  liable 
for  the  torts  of  its  agents  and  employes  result- 
ing in  injury  to  a  patient. — University  of  Louis- 
TiUe  V.  Hammock  (Ky.)  219. 

Under  Act  April  15,  1905.  Sees.  Acts  190S, 
p.  292  fAnn.  St.  1906,  p.  3717],  Bev.  St.  1899, 
II  7808,  7809  [Ann.  St.  1906,  p.  8710],  Act 
April  16,  1907  (Laws  1907,  p.  37),  (  27a,  and 
Act  March  19,  1907  (Laws  lS07,  pp.  309,  310), 
M  15,  16,  held,  that  the  Legislature  intended 
the  state  sanatorium's  receipts  be  used  to  de- 
fray the  sanatorium's  running  expenses,  and 
not  tliat  they  go  to  the  state's  general  revenue 
fund,  and  that  the  "Missouri  state  sanatorium 
fund''  was  created,  though  not  in  express  terms. 
—State  ex  rel.  Eaton  v.  Omelich  (Mo.)  618. 

Moneys  received  by  the  State  Treasurer,  under 
Act  March  19,  1907  (Laws  1907,  p.  309),  {  15, 
held  moneys  "derived  from  the  payment  into  the 
state  treasury,"  etc.,  within  Act  April  15,  1907 
<Laws  1907,  p.  37),  i  27a.— State  ex  reL  Baton 
V.  Omelich  (Mo.)  618. 

HOTELS. 

See  'innkeepers." 

Ordinances  prohibiting  soliciting  of  customers 
on  depot  platform,  see  "Municipal  Corpora- 
tions," I  5. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce" ;  "Dower" ;  "Marriage." 

Adultery,  see  "Adultery." 

Common-law  wife  as  party  in  ejectment,  see 
"Ejectment,"  {  2. 

Competency^  as  witnesses,  see  "Witnesses,"  8  1. 

Cross-examination  of  as  witnesses,  see  "Wit- 
nesses," i  2. 

Determination  and  disposition  of  cause  in  ac- 
tion against,  see  "Appeal  and  Error,"  g  36. 

Direct  or  remote  consequences  of  injuries  to 
wife,  see  "Damages,"  i  1. 

Eqnitable   relief   from   judgment   against,    see 

^"Judgment,"  g  5. 

XSvidence  in  action  b^  husband  to  recover  for 
injuries  to  wife  while  a  passenger,  see  "Car- 
riers;" I  9. 

Husband  and  wife  as  parties  in  action  to  quiet 
title,  see  "Quieting  Title,"  S  2. 

Measnre  of  damages  for  death  of  husband,  see 
"Death,"  g  2. 

Measure  of  damages  for  injuries  to  wife,  see 
"Damages,"  {  2. 


*P«liit  umotatad.   Sea  ayllAliiw. 


Operation  and  effect  of  wife's  acknowledgment, 
see  "Acknowledpment,"  {  3. 

Proceedings  constituting  appearance  by  wife,  see 
"Appearance." 

Provision  in  will  of  husband  as  to  share  of 
wife,  see  "Wills,"  |  4. 

Rights  of  survivor,  see  "Executors  and  Admin- 
istrators," i  & 

t   1.    Mvtiua  rlsliis,  dvtle%  and  UaMli- 
tles. 

The  respective  interests  acquired  by  a  hus- 
band and  wife  tmder  a  deed  to  them  are  fixed 
as  of  the  delivery  of  the  deed  and  are  not  other- 
wise affected  by  subsequent  legislation. — Hough 
V.  Jasper  County  Light  &  Fuel  Co.  (Mo.  App.) 
547. 

I  8.    mrif  e's  Mparste  estate. 

A  judgment  over  against «  married  woman  In 
favor  of  a  surety  in  a  mortmge  held  erroneous. 
—Littler  v,  Dielmann  (Tex.  Civ.  App.)  1137. 

I   3.    Aetlons. 

'Under  the  statute  authorising  a  married 
woman  to  sue  and  to  be  sued  as  a  single  woman, 
coverture  at  the  time  of  the  execution  of  an 
instrument,  in  effect  a  title  bond,  to  be  avail- 
able as  a  defense,  must  be  pleaded. — Belcher  v. 
Polly  (Ky.)  81& 

f  4.    OomiBiuilty  property. 

*Land  conveyed  to  a  married  woman  becomes 
community  property  unless  paid  for  by  her  aep 
arate  means,  or  unless  the  title  was  placed  in 
her  own  name  for  the  purpose  of  making  a  gift 
to  her.— Wade  v.  Wade  (lex.  Civ.  App.)  188. 

A  married  woman,  seeking  to  set  aside  a  deed 
of  community  property  on  the  ground  of  the 
fraud  of  the  grantee,  her  son,  held  not  entitled 
to  recover  all  the  land;  the  son  owniiu[  on  in- 
terest by  inheritance  from  her  hu8l>ana. — Wade 
V.  Wade  (Tex.  Civ.  App.)  188. 

HYPOTHETICAL  QUESTIONS. 

See  "Evidence,?  |  10. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  I  8. 

IMPLIED  CONTRACTS. 

See  "Contribution" ;  "Covenants,"  g  1 :  "Indem- 
nity"; "Money  Paid";  "Work  and  Labor." 

IMPRISONMENT. 

See  "Bail." 

Habeas  corpus,  see  "Hatieaa  Corpus.** 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Public  improvements,  see  "Municipal  Corpora- 
tions," g  4. 

IMPUTED  NEGLIGENCE 

See  "Negligence,"  |  8. 

INADVERTENCE. 

Ground  for  new  trial,  see  "New  Trial,"  I  2. 
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INCOMPETENT  PERSONS. 

Sm  'insane  Penoiu." 

INCUMBRANCES. 

CJOTenants  against,  aee  "CoTenants,"  U  1.  2. 

INDECENCY. 

Sm  "Obecenity." 

INDEMNITY. 

See  "Guaranty" ;  "Principal  and  Surety." 
Certification  by  bank  officer  of  indemni^  in- 
stroment.  Bee  "Banla  and  Banking,"  (  2. 

In  an  action  b^  the  ownen  of  a  building  to 
recover  over  against  a  contractor  for  damages 
recovered  against  them  by  a  tenant  for  the  con- 
tractor's negligence  in  making  alterations  in  the 
premises,  the  contractor's  liability  being  limit- 
ed to  the  injury  sustained  by  the  tenants  by 
the  contractor's  negligence  alone,  the  question 
whether  the  tenant^  gave  permission  for  the  per- 
formance of  the  work  was  immaterial.— Katter- 
john  T.  Nahm  (Ky.)  1179. 

Defendant  having  been  warned  to  defend  a 
snit  brought  against  plaintiffs  for  defendant's 
negligence,  as  he  was  Mund  to  do  under  a  cove- 
nant, he  was  bound  by  the  judgment  rendered  in 
such  action  against  plaintifb. — Katterjohn  t. 
Nahm  (Ky.)  1179. 

Where  plaintiffs  recovered  against  their  land- 
lords for  breadi  of  contract  to  furnish  water  to 
irrigate  their  crops,  the  landlords  were  not 
thereby  entitled  to  recover  over  against  an  ir- 
rigation company  which  had  agreed  to  furnish 
the  water  to  the  landlords  the  amount  of  plain- 
tiffs' recovery.— Stockton  t.  Brown  fTex.  Civ. 
App.)  423. 

INDEMNITY  INSURANCE. 

See  "Insurance,"!  7. 

INDICTMENT  AND  INFORMATION. 

Agaitut  partioular  dOMet  of  persons. 
See  "Bailioads,"  f  1. 

For  partUmUtr  e#eMe». 
See  "Embezzlement";  "Forgery";  "Homicide." 
I  4. 

Against  laws  for  protection  of  fish,  see  "Fish." 

Carrying  weapons,  see  "Weapons." 

Criminal  libel,  see  "Libel  and  Slander,"  |  4. 

i   1.    FlUns  and  fomuU  requisites  of  ln> 
formstloii  or  eompMiiit. 

*An  information  in  a  murder  case  held  suffi- 
cient without  an  allegation  of  the  prosecuting 
attorney's  title  to  his  office,  etc.— State  v.  Bal- 
lance  (tio.)  60. 

'Where  an  information  concluded  with  the 
words  "against  the  peace  and  dignity  of  the 
state,"  etc.,  it  was  not  objectionable  because 
each  count  did  not  so  conclude.— Mercer  ▼.  State 
(Tex.  Or.  App.)  865. 

I  X.  Beqnlsites  and  svAeieaey  of  aeou- 

SStiOB. 

*An  indictment  need  not  nse  the  preciae  words 
of  the  statute  if  words  of  like  import  are  used 
and  all  the  facts  constituting  the  offense  are 
sUted.— SlierriU  t.  State  (Ark.)  967. 


I  8.    JTolaider    of    parties,    oCeaaes,    «»d 
eonnts,  dnpllolty,  and  eleetioa. 

In  a  prosecution  for  laroenjr  of  a  mare  and 
three  cows,  state  held  not  required  to  elect  upon 
which  property  it  would  proceed  to  trial. — State 
V.  Soper  (Mo.)  3. 

*  Separate  counts  for  different  misdemeanon 
may  be  Joined  in  the  same  information  or  in- 
dictment and  a  conviction  had  for  each. — Boser 
boro  V.  State  (Tex.  Or.  App.)  134. 

*An  Indictment  under  Pen.  Code  1895,  art 
856,  held  void  for  duplicity.— Mnrdock  t.  Stat* 
(Tex.  Cr.  App.)  374. 


I  4.    Xotioa   to   qaaali   vt  dUalMit 
demnzrer. 

A  variance  in  the  name  of  defendant  as  given 
in  the  indictment  and  in  the  copy  of  the  indict- 
ment served  on  defendant  held  no  gronnd  for 
quashing  the  indictment— Smith  t.  State  (Tex. 
Ct.  App.)  1161. 

A  motion  to  quash  a  copy  of  the  indictment 
served  on  defendant  held  properly  overruled.— 
Smith  V.  State  (Tex.  Cr.  App.)  1161. 

I   B.    OoBTletioa   of   oCenaa  Inclnded   im 
eharge. 

*Cnder  an  indictment  for  murder,  the  defend- 
ant may  be  prosecuted  for  any  degree  of  homi- 
cide.— Commonwealth  v.  Conch  (Ky.)  880. 

One  indicted  under  one  section  of  a  statute 
heid  subject  to  conviction  onder  another. — State 
T.  Hamill  (Mo.  App.)  1108. 

Where  one  is  indicted  for  an  assault  with  in- 
tent to  kill  a  specified  i)er8on,  he  may  not  be 
convicted  for  shooting  at  another. — Spencer  t. 
State  (Tex.  Cr.  App.)  386. 


INDORSEMENT. 


Of  bin   of  exchange  or 
"Bills  and  Notes,'^  |  2. 


pnuniaaory  note,  see 


INFANTS. 

See  "Adoption." 

Applicability  of  instruction  to  evidence  In  action 

for  injuries  to  minor,  see  "Trial,"  I  6. 
Assumption    of    risks    by    infant   employe,   see 

"Master  and  Servant,"  i  6. 
Cionstruction  and  operation  of  instructions  in 

action  for  injuries  to,  see  "Trial,"  S  & 
Contributory   negligence   on   part   of   children. 

see  "Negligence,"  {  8. 
Harmless  error  in  action  for  Injuries  to  child. 

see  "Appeal  and  Error."  {  82. 
Injuries  to,  as  passengers,  see  "Carriers,"  {  9. 
Persons  concluded  by  order  setting  aside  prop- 
erty to  guardian  as  homestead  for  minor,  see 

".Judgment,"  $  & 
Rights  as  to  homestead,  see  "Homestead,"  I  2. 
Sales  of   liquors   to   minors,   see   "Intoxicating 

liquors,"  II  6,  ft 

{   1.    Ooatraota^ 

Where  a  father  did  business  in  the  name  of  his 
minor  son,  and  gave  a  note  signed  by  both  for 
goods  purchased,  but  the  son  had  neither  posses- 
sion nor  benefit  from  the  goods,  he  was  not  li- 
able.—Memphis  Ooffin  Co.  V.  Patton  (Tex.  Civ. 
App.)  697. 

{  S.    Aetioaa. 

In  an  action  against  a  minor  on  a  note  giv- 
en for  goods  purchased  by  his  father  in  a  busi- 
ness transacted  in  the  minor's  name,  evidence 
held  to  sustain  a  finding  that  the  minor  had  no 
knowledge  of  the  transaction  and  was  not  guilty 
of  fraud.— Memphis  Coffin  Co.  t.  Patton  (Tex. 
Civ.  App.)  697. 


•Point  annotated.    Soo  ayUalma. 
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INFORMATION. 

Criminal  accnsation,  see  "Indictment  and  In- 
formation." 

In  nature  of  quo  warranto,  see  "Quo  Warran- 
to," S  2. 

INHERITANGL 

Bee  "Descent  and  Distribntion.'' 

INJUNCTION. 

Amendment  of  pleading,   Bee  "Pleading,"  I  6. 

Relief  afftt4ii»t  particular  aott  or  prooeedingt. 

See  "Execution,"  §  2. 

Change  of  beneficiaries  in  insnranoe  certificate, 

see  "Insurance,"  {  10. 
Enforcement  of  municipal  ordinance,  see  "Mn- 

nicipal  Corporations."  §  6. 
Interferance  with  appliance  of  gas  company,  see 

"Gas." 
Interference  with  office,  see  "Officers,"  |  2. 
Invasion   of  rights   of  owner  of   cemetery  lot, 

see  "Cemeteries." 
Obstruction  of  street,  see  "Municipal  Corpora- 
tions," I  6. 
Payment  of  claim  by  municipal  corporation,  see 

"Municipal  Corporations,"  {  8. 
Restraining    filing     of    mechanics'     liens,    see 

"Mechanics'  Liens,"  I  1. 
Violation  of  liquor  laws,  see- "Intoxicating  Uq- 

oors,"  i  a 

Review  of  proceedings  for  iniunction. 

Scope  and  extent  of  review,  see  "Appeal  and 
Error,"  f  20. 

Stay  iwndine  appeal  or  writ  or  error,  see  "Ap- 
peal and  Error,"  {  8. 

§    1.    Nature  and  groitiids  In  ceneraL 

•"Irreparable  injury"  defflied.— Devon  ▼. 
Pence  (^.)  874 

*A  propertf  owner  held  not  to  have  sustained 
an  irreparable  injury  by  the  oonstrnction  of  a 
drain  with  an  outlet  on  her  propert7,  and  wbjs 
therefore  not  entitled  to  an  injunction  restrain- 
ing the  maintenance  of  the  drain.— Devou  v. 
Pence  (Ky.)  874. 

•Complainant  held  without  an  adequate  rem- 
edy at  law  on  a  counterclaim  and  was  entitled 
to  restrain  defendants  from  instituting  several 
actions  at  law  in  support  of  several  mechanics' 
liens  arising  out  of  the  same  contract. — Aimee 
Realty  Co.  v.  Haller  (Mo.  App.)  688. 

•Complainant  held  entitled  to  an  injunction 
restraining  defendant  from  maintaining  separate 
actions  at  law  in  support  of  several  mechanics' 
Mens  for  labor  and  material  under  a  single  con- 
tract in  order  to  avoid  a  multiplicity  of  suits. 
—Aimee  Realty  Co.  v.  Haller  (Mo.  App.)  588. 

{  2.    Bulijeeta  of  pvoteotlon  and  relief. 

'Equity  will  not  restrain  a  trespass  unless 
it  is  accompanied  by  such  peculiar  circumstan- 
ces as  will  make  the  injury  irreparable  at  law. 
—Devon  v.  Pence  (Ky.)  874. 

*The  rule  that  an  injunction  will  be  granted 
restraining  prosecution  of  several  actions  at  law 
arising  out  of  the  same  controversy  does  not  ap- 
ply where  the  actions  may  be  consolidated. — 
—Aimee  Realty  Co.  v.  Haller  (Mo.  App.)  588. 

I   3>    Actions  for  Injunctions. 

In  an  injunction  proceeding  in  the  name  of 
the  state,  under  Act  29th  Leg.,  approved  April 
19,  1905  (Laws  1905,  p.  372,  c  153),  to  re- 
strain the  habitual  use  of  premises  for  gambling, 
the  petition  held  sufficient.— Cain  v.  State  (Tex. 
Civ.  App.)  770. 

In  view  of  Pen.  Code  1896,  arts.  379,  380, 
382,  383,  a  petition  in  an  injunction  proceeding 


by  tile  state,  under  Act  29th  Leg.,  approved 
April  19,  1906  (Laws  1906,  p.  872,  c.  153),  to 
restrain  the  use  of  premises  for  purposes  of 
gaming,  etc.,  held  not  defective  because  not  de- 
scribing the  game  sought  to  be  inhibited,  and 
negativing  exceptions  to  the  gaming  statute 
relative  to  private  residences. — Cain  v.  State 
(Tex.  Civ.  App.)  770. 

g  4.    Violation  nnd  pnnislunent. 

*A  writ  of  injunction  served  on  an  enjoined 
person  held  sufficient  to  render  him  guilty  of 
contempt  in  disregarding  it,  even  though  through 
a  clerical  error  it  was  made  returnable  at  a 
date  prior  to  its  issuance. — Ex  parte  Testard 
(Tex.)  819;  Ex  parte  Howard  (Tex.)  321. 

INNKEEPERS. 

laws  prohibiting  soliciting  of  customers  for  ho- 
tel on  depot  ^atform  as  denying  due  process 
of  law,  see  "Constitutional  Law,'  g  4. 

Ordinances  prohibiting  soliciting  of  customers 
on  depot  platform,  see  "Municipal  Corpora- 
tion8,'*g  5. 

*In  an.  action  of  cmverslon  a  hotel  keeper 
held  liable  for  the  value  of  a  suit  case  and  its 
contents,  left  in  his  care.— Heiser  v.  Berger 
Catering  Co.  (Mo.  App.)  579. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  g  2. 

INSANE  PERSONS. 

Burden  of  proof  as  to  insanity  in  criminal  prose- 
cution, see  "Criminal  Law,''  g  6. 

Effect  of  plea  of  Insanity  as  admission,  see 
"CrimlnalLaw,"  g  10. 

Insane  delusions  affecting  testamentary  capaci- 
ty, see  "Wills,"  g  1. 

Special  plea  of  insanity  in  criminal  prosecu- 
tion, see  "Criminal  Law,"  g  6. 

§    1.     Onsrdlanship. 

Under  Rev.  St  1W5,  art  1949,  relating  to 
guardians'  bonds,  an  order  of  the  county  court 
requiring  a  guardian  to  give  a  new  bond  and 
discharging  the  sureties  on  an  existing  bond, 
based  on  the  oral  application  of  the  sureties, 
held  not  void.— Moore  v.  Hanscom  (Tex.)  876. 

The  bond  of  a  guardian  held  satisfied  by  acts 
of  the  guardian,  so  that  an  order  of  the  court 
discharging  the  surety  terminated  its  liability. 
—Moore  v.  Hanscom  (Tex.)  876. 

{   X.    Property  and  eonTejraaoes. 

Money  deposited  in  a  bank  by  a  guardian  to 
his  credit  as  guardian  held  money  of  the  ward 
within  the  control  of  the  county  court,  under 
Bev.  St  1895.  arts.  2640-2644.— Moore  v.  Hans- 
com (Tex.)  876. 

INSOLVENCY. 


See  "Bankruptcy." 
Of  corporation,  see 


'Corporations,"  g  4. 


INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  gg  3-8. 
In  criminal  prosecutions,  see  "Criminal  Law," 
g  23;  "Homicide,"  g  & 

INSULTING  LANGUAGE. 

As  affecting  degree  of  homicide,  see  "Homicide," 
g«  1,  2. 


*F*lnt  auMtated.   See  mrHUbmm, 
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INSURANCE. 

CSompetencT  of  witness  in  action  on  insnrance 
policy,  see  "Witnesses,"  {  1. 

Constniction  of  contract  to  pay  assessments  oa 
policy,  see  "Contracts,"  i  2. 

Default  judgment  in  action  against  foreign  in- 
surance company,  see  "Judgment,"  I  3. 

Determination  and  disposition  of  cause  on  ap- 
peal in  an  action  on  policy,  see  "Appeal  and 
Error,"  8  36. 

Eletoppel  to  deny  {rawer  of  life  insvrance  com- 
pany to  take  a  deed  of  trnst,  see  "Mortga- 
ges,    8  1. 

Harmless  error  in  action  rn  policy,  see  "Api>eal 
and  Error,"  8  31. 

Holding  of  real  property  by  foreign  insnrance 
company,  see  "Corporations,"  8  5. 

Measure  of  damages  for  breach  of  contract  to 
pay  assessment  on  policy,  see  "Damages,"  8  2. 

Parol  evidence  to  explain  contract,  see  "Evi- 
dence," S  9. 

Payment  of  additional  premium  on  insurance 
policy  as  accord  and  satisfaction,  see  "Accord 
and  Satisfaction." 

Process  In  action  on  policy,  see  "Process,"  8  1. 

Review  in  action  on  policy  as  dependent  on 
presentation  in  lower  court  of  grounds  of  re- 
view, see  "Appeal  and  Error,"  f  5. 

8   1*    lasvnuioe  agents  and  brokers. 

A  contract  of  employment  of  an  agent  of  an 
insurance  company  providing  for  the  payment 
bj;  the  company  to  the  agent  of  contingent  com- 
missions held  to  provide  for  the  computation 
of  the  commission  at  the  termination  of  the 
employment. — Mississippi  Home  Ins.  Co.  v. 
Adams  &  Boyle  (Ark.)  209. 

A  contract  of  employment  of  an  agent  of  an 
insurance  company  stipulating  for  payment  by 
the  company  to  the  agent  of  a  contingent  com- 
mission construed,  and  held  to  give  to  the  agent 
a  commission  on  the  business  done  after  speci- 
fied deductions  only.— Mississippi  Home  Ins.  Co. 
T.  Adams  &  Boyle  (Ark.)  2U9. 

8  2.    Tlie  contract  In  general. 

An  insnrance  company  in  lending  money  to  its 
policy  holders  occupies  the  same  position  as  any 
other  money  lender,  and  is  entitled  only  to  col- 
lect the  debt,  with  6  per  cent,  interest,  and  a 
contract  allowing  it  to  demand  more  will  not  be 
enforced. — B^mig's  Adm'r  v.  Mutual  Ben.  Life 
Ins.  Co.  (Ky.)  230. 

8   3.    PrentlnnM,    dues,   and   aaseaamenta. 

Employers'  liability  insurance  policies  con- 
strued, and  wages  for  tinners'  work  done  out- 
side held  within  the  schedule,  entitling  the  in- 
surance company  to  have  them  includnl  in  the 
basis  for  computing  premiums  on  the  policies. 
— New  Amsterdam  Casualty  Co.  t.  Mesker  CMo. 
App.)  561. 

Employers'  liability  insurance  policies  con- 
strued, and  the  insurance  company  held  entitled 
to  a  premium  computed  on  the  wages  not  alone 
of  certain  classes  of  employes,  but  also  of  cer- 
tain other  classes. — New  Amsterdam  Casualty 
Co.  V.  Mesker  (Mo.  App.)  561. 

I  4.  Forfeiture  of  policy  for  breach  of 
promlsaory  ^rarranty,  eorenant, 
or  condition  anbaeqnent. 

Under  Eirby's  Dig.  8  4375a,  a  substantial  com- 
pliance by  the  insured  in  a  fire  policy  with  the 
stipulations  therein  held  sufiScient. — Arkansas 
Mut.  Fire  Ins.  Co.  v.  Stnckey  (Ark).  203. 

•A  certain  fact  held  not  to  operate  as  a  for^ 
felture  of  a  fire  policy.— Arkansas  Mut  Fire 
Ins.  Co.  V.  Stuckey  (Ark.)  203. 

A  provision  in  a  life  policy  held  void  because 
discriminating  against  a  policy  holder  borrowing 
money  from  the  insurer ;  and  where  an  insured 
borrowed  money,  the  insurer  must  ascertain  the 


net  reserve  and  dednct  from  it  the  amount  of 
the  debt  and  interest  and  use  the  balance  for 
the  purchase  of  extended  insurance. — Emig*! 
Adm'r  v.  Mutual  Ben.  Life  Ins.  Co.  (Ky.)  230. 

An  insured  in  a  life  policy  held  entitled  to 
dividends  in  computing  the  amount  available  for 
extended  insnrance  as  provided  in  the  policy. — 
Emig's  Adm'r  v.  Mutual  Ben.  Life  Ins.  Go, 
(Ky.)  230. 

8  S.  Estoppel,  walTor,  or  agreements 
alTeetinK  right  to  avoid  or  for- 
feit  poUey. 

*In  an  action  on  an  accident  policy,  the  court 
properly  charged  that,  if  defendant  knew  when 
he  sold  the  policy  that  insured  was  over  6S 
years  old,  defendant  could  not  plead  a  claose 
that  the  policy  should  be  void  as  to  such  per- 
sons, unless  insured  knew  that  the  agent  had  no 
authority  to  Issue  the  policy. — Travelers*  Ins. 
Co.  of  Hartford,  (3onn.,  ▼. '  Crawford's  Adm'r 
(Ky.)  290. 

8   6.    Riaka  and  oavses  of  loss. 

'Effect  of  suicide  on  recovery  under  a  life  in- 
surance policy  stated. — Metropolitan  lAfe  Ins. 
Co.  V.  Thomas  (Ky.)  1175. 

8   7.    Notlee  and  ^roof  of  loss. 

*An  oral  notice  given  by  the  sheriff  to  the 
local  agent  of  a  fidelity  insurance  company  of  a 
loss  on  deputies'  lionds,  on  which  the  company 
was  surety,  on  which  notice  it  acted,  held  a 
waiver  of  written  notice  as  required  in  the 
policy.— United  States  Fidelity  &  Ouaranty  Co. 
V.  Paxton  (Ky.)  841. 

•In  an  action  on  a  life  insurance  policy,  in- 
surer held  not  entitled  to  complain  because 
plaintiff  in  her  proofs  of  loss  did  not  disclose 
that  insured  was  insane  when  he  committed  sni- 
cide. — Metropolitan  Life  Ins.  Co.  ▼.  Thomas 
(Ky.)  1175. 

8  8.  Payment  or  diseharge,  oontribn- 
tlon,  and  anbrogation. 

An  insurance  company,  having  paid  the  insnr- 
ance to  the  beneficiary^  who  had  been  substituted 
for  the  lieneficiary  originally  named  in  the  pol- 
icy, In  good  faith,  and  without  notice  of  claims  of 
the  former  boieficiary,  held  discharged  from  f ur^ 
ther  liability.— Renick  v.  Mutual  Life  Ina.  Co. 
of  New  Xork  (Ky.)  310. 

8  9.     Actions  on  policies. 

*In  an  action  on  a  fire  policy,  isaned  before 
the  passage  of  Act  March  29,  1905  (Acts  1905, 
p.  307),  it  is  improper  to  include  in  the  judgment 
the  attorney's  fees  and  penalty  authorised  by 
the  act.— Arkansas  Mut.  Fire  Ins.  Co.  t.  Stuck- 
ey (Ark.)  203. 

•The  burden  of  proving  that  the  books  kept  by 
insured  in  a  fire  policy  were  not  a  substantial 
compliance  with  the  terms  of  the  policy  within 
KIrby's  Dig.  8  437.5a  held  to  rest  on  the  insurer. 
—Arkansas  Mut.  Fire  Ins.  Co.  v.  Stuckey  (Ark.) 
203. 

•ETvidence  in  an  action  on  a  life  insmrance 
policy  defended  on  the  ground  of  suicide  held 
to  sustain  a  verdict  for  plaintitF.— Metropolitan 
Life  Ins.  O).  v.  Thomas  (Ky.)  1175. 

Where,  in  an  action  on  a  life  insnrance  policy, 
insurer  relied  on  a  statement  made  by  idaintis 
in  the  proofs  of  loss  as  an  estoppel,  she  could 
testify  to  the  facts  surrounding  ner  when  the 
statement  was  made.— Metropolitan  Life  Ins. 
Co.  T.  Thomas  (Ky.)  1175. 

8  10.  Mntnal  benefit  insnranee. 

Under  the  laws  of  Illinois,  a  beneficiary  in  a 
mutual  benefit  certificate  has  no  vested  interest 
therein.— Franklin  IMe  Ins.  Co.  t.  Mortell 
(Ark.)  680. 

Beneficiary  in  a  mutual  benefit  certificate  held 
estopped  to  claim  that  a  snrrendw  of  the  cer- 
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tificate  for  valne  during  the  member's  life  was 
invalid  becavuw  of  the  member's  incapacity. — 
ITranklin  Life  Ins.  Co.  v.  Morrell  (Ark.)  680. 

*A  mutnal  benefit  certificate  issued  in  Illi- 
nois, where  both  the  society  and  the  member 
'were  domiciled  at  that  time,  held  an  Illinois 
contract  and  subject  to  its  laws. — Franklin  lite 
Ins.  Co.  V.  Morrell  (Ark.)  680. 

*An  insurance  association  held  not  a  fraternal 
beneficiary  association  within  Rev.  St.  1899, 
§  1408  [Ann.  St.  1906,  p.  1111].— Western  Com- 
mercial Travelers'  Ass'n  v.  Tennent  (Mo.  App.) 
1073. 

Amendment  of  1901  (Laws  1901,  p.  96)  to 
Rev.  St.  1899,  {  1423  [Ann.  St.  1906,  p.  11191, 
part  of  the  act  of  1897  (Laws  1S97,  p.  132), 
relating  to  fraternal  beneficiary  associations, 
held  not  to  bring  within  the  provisions  of  the 
act  a  commercial  travelers'  association  previous- 
ly organized,  and  not  taking  advantage  of  sec- 
tion 1409  [Ann.  St.  1906,  p.  11131,  nor  comply- 
ing with  secUon  1411  [Ann.  St  1906,  p.  lllfl.— 
Western  Commercial  Travelers'  Ass'n  v.  Ten- 
tent  (Mo.  App.)  1073. 

Commercial  travelers'  association  not  comply- 
ing with  the  act  of  1897  (Laws  1897,  p.  132), 
relating  to  fraternal  beneficiary  associations, 
held  not  to  forfeit  its  charter,  but  to  be  a  mu- 
tnal benefit  association.— Western  Commercial 
Travelers'  Ass'n  v.  Tennent  (Mo.  App.)  1073. 

'Mother  of  member  of  mutnal  benefit  asso- 
ciation held  not  a  member  of  insured's  family 
or  dependent  on  him,  so  as  to  be  entitled  to 
lienefits  under  association  constitution  and  Laws 
1879,  p.  65.— Western  Commercial  Travelers' 
Ass'n  ▼.  Tennent  (Mo.  App.)  1078. 

*On  substitution  of  invalid  for  valid  designa- 
tion of  beneficiaiT  in  benefit  certificate,  heirs 
held  entitled  to  benefit — Western  Commercial 
Travelers'  Aas'n  v.  Tennent  (Mo.  App.)  1073. 

Contracts  of  an  assessment  insurance  associa- 
tion with  certain  classes  of  its  members  where- 
by each  class  is  to  pay  a  level  rate  do  not  ren- 
der the  association  an  ordinary  life  insurance 
company,  where  it  reserves  the  right  to  increase 
the  rates  of  assessment. — Schmidt  v.  Mutual  Re- 
serve Fund  Life  Ass'n  (Mo.  App.)  1082. 

An  increase  in  the  rate  of  assessment  by  a 
mutual  benefit  insurance  association  on  its 
members,  according  to  age,  by  basing  the  assess- 
ment on  the  rate  for  tiie  age  attained  by  the 
member  instead  of  his  age  at  his  entry  into  the 
association,  held  within  the  provisions  of  the 
benefit  certificate.— Schmidt  v.  Mutual  Reserve 
Fund  Life  Ass'n  (Mo.  App.)  1082. 

An  assessment  by  a  mutual  benefit  association 
requiring  each  member  of  a  certain  class  to 
pay  for  his  insurance  the  actual  cost  thereof  on 
the  basis  of  his  attained  age  and  expectancy  of 
life,  held  not  a  discrimination  against  a  member 
of  such  class  on  the  ground  that  other  classes 
of  the  association's  members  paid  flat  premiums 
on  the  basis  of  age  at  entry  into  the  associa- 
tion.—Schmidt  T.  Mutual  Reserve  Fund  Life 
Ass'n  (Mo.  App.)  1082. 

♦Under  the  constitution  of  a  "fraternal  bene- 
ficiary association,  its  bj^-laws  and  benefit  cer- 
tificate, and  the  application  therefor,  and  Acts 
26th  Leg.  (Sess.  Acts  1899,  r.  195,  c.  115),  the 
representation  that  the  beneficiary  named  was 
a  cousin  of  applicant,  whereas  she  was  no  blood 
relative,  held  to  render  the  certificate  void. — 
Gray  v.  Sovereign  Camp  Woodmen  of  the  World 
(Tex.  Civ.  App.)  176. 

TTnder  Acts  26th  Leg.  (Sess.  Acts  1889.  i>. 
195,  c.  115),  designating  who  may  be  named  aa 
beneficiaries  in  a  benefit  certificate,  held  it  is  not 
against  the  policy  of  the  state  to  name  a  cousin. 
--iQray  v.  Sovereign  Camp  Woodmen  of  tile 
World  (7ex.  Civ.  App.)  176. 


•Attempted  diange  of  benefldary  of  benefit 
certificate,  not  made  in  compliance  with  the  con- 
stitution and  by-laws  of  the  association,  held  in- 
effectual.— Gray  v.  Sovereign  Camp  Woodmen  of 
the  World  (Tex.  Civ.  App.)  176. 

*Held,  that  a  mutual  benefit  association  could 
not  be  enjoined  from  issuing  a  new  certificate 
changing  the  beneficiary  as  requested  by  the 
member,  notwithstanding  alleged  suitable  rights 
of  plaintiff.— Grand  Lodge  A.  O.  U.  W.  of 
Texas  v.  Jones  (Tex.  Civ.  App.)  181. 

INTENT. 

Construction  of  statutes,  see  "Statutes,"  §  6. 

Criminal,  see  "Criminal  Law,"  {  1. 

Element  of  assault,  see  "Assault  and  Battery," 

i  1. 
Parol  evidence  of  intent,  see  "Evidence,"  i  9. 

INTEREST. 

See  "Usury." 

Declarations   against   interest,   see   "Elvidence," 

S  6. 
On  loans  to  policy  holders,  see  "Insurance,"  {  2. 

I    1.     Time  and  oompntation. 

*An  order  for  the  payment  of  money  drawn 
for  immediate  payment  out  of  funds  dne  the 
drawer  is  payable  on  demand,  and  interest  is 
rightfully  allowed  from  the  date  of  demand.— 
Foley  V.  Houston  Co-op.  &  Mfg.  Co.  (Tex.  Civ. 
App.)  160.  V  -*  V 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  3. 
Review  on   nppoal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  21. 

INTERPLEADER. 

I  I.     Proee«dlnKS   and  relief. 

On  a  bill  of  interpleader  in  an  action  to  re- 
cover a  bank  deposit,  the  court  should  have  ren- 
dered judgment  for  the  full  amount  of  the  de- 
posit less  an  amount  awarded  to  the  bank  as 
an  attorney's  fee  for  filing  the  bill. — McCormick 
V.  National  Bank  of  Conunerce  (Tex.  Civ.  App.) 
747. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  actions,  in  general,  see  "Parties,"  {  1. 

INTER  VIVOS. 

Gifts,  see  "Gifts,"  |  L 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Argument  and  conduct  at  trial  in  prosecution 
for  offense  against  liquor  law.  see  "Criminal 
Law,"  i  21. 


*P«ljit  aamotated.   S««  srll«1»aa. 
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Collateral  attack  on  determination  aa  to  nnmber 
of  Sectors  aigning  local  (^tioii  petiti<»,  aee 
"Judgment."  S  6. 

Documentary  evidence  in  prosecution  for  offense 
against  liqnor  law,  see  "Criminal  Law,"  |  12. 

Evidence  of  other  offenses  in  prosecution  for 
violation  of  liquor  law,  see  "Criminal  Law," 
8& 

Hearsay  evidence  in  prosecution  for  offense 
against  liquor,  see  "Criminal  Law,"  |  10. 

Laws  prohibiting  sale  of,  as  denying  due  pro- 
cess of  law,  see  "Constitutional  Law,"  {  4. 

Scope  and  extent  of  review  of  dismissal  of  peti- 
tion to  restrain  prosecutions  for  violation  of 
local  option  law,  see  "Appeal  and  Error,"  {  20. 

i   1.   Powav  to  eoBtrol  trafio. 

Ordinance  of  a  municipal  corporation  prohib- 
iting the  sale  of  intoxicating  liquors  within  a 
half  mile  of  the  corporate  limits  and  authorizing 
the  imposition  of  a  fine  in  the  police  court  for 
a  violation  held  invalid  aa  in  conflict  with  Const. 
S  143,  thongh  in  conformity  with  Ey.  St  i 
8490,  subsec.  27.— Earle  t.  Latonia  Agricaltartl 
Aas'n  <Ky.)  812. 

A  license  under  the  Baskin-lfeOregor  Law 
(Gen.  Laws  30th  Leg.  p.  258,  c  188),  relating 
to  the  liquor  traffic,  held  not  to  authoriae  ac- 
cused to  conduct  a  saloon  outside  the  saloon  lim- 
its of  Dallas,  nor  to  excuse  him  from  violation 
of  Oen.  Laws  30th  Leg.  p.  166,  &  81,  {  1,  subd. 
2,  relating  to  creators  of  public  nnisanoes,  in 
view  of  new  charter  of  Dallas  Particle  2,  §  3, 
subd.  24,  and  article  12,  Jt  1)  and  an  ordinance 
of  the  city  of  Dallas.— Paul  v.  State  (Tex.  Civ. 
App.)  448. 

t   S.     Iiooal  option. 

The  petition  and  order  for  the  sobmisrfon  of 
the  question  of  local  option  to  the  voters  con- 
Rtitutes  the  record  of  the  proceeding.— State  v. 
McCord  (Mo.)  27. 

Jurisdiction  of  a  proceeding  to  submit  local 
option  questions  to  toe  voters  of  a  county  on  a 
petition,  under  Rev.  St.  1809,  {  3027  [Ann.  St. 
1906,  p.  1783],  having  attached,  was  not  lost  by 
the  mere  fact  that  the  order  of  submission  found 
that  the  petition  waa  signed  by  "one-tenth  of 
the  qualified  voters  and  taxpayers"  of  the  coun- 
ty, instead  of  one-tenth  of  the  qualified  voters.— 
State  V.  McCord  (Mo.)  27. 

A  petition  for  the  submission  of  local  option 
questions  held  a  substantial  compliance  with 
Rev.  St.  1899,  i  3027  (Ann.  St.  1006,  p.  1733].— 
State  v.  McCord  (Mo.)  27. 

A  recital  in  a  certificate  of  an  order  of  a  coun- 
ty judge,  putting  local  option  in  force,  that  the 
election  was  legally  held,  and  that  a  majority  of 
the  votes  being  for  prohibition,  local  option  was 
in  effect  in  the  county,  held  not  a  proper  part 
of  the  certificate,  under  Sayles'  Ann,  Civ.  St. 
1807,  art.  3391.— Walker  v.  SUte  (Tex.  Cr. 
App.)  376. 

Sayles'  Ann.  Civ.  St  1897,  art.  3.391,  held 
not  to  require  the  county  judge  to  enter  an  or- 
der reciting  publication  of  a  local  option  elec- 
tion order  with  his  own  hand. — Walker  v.  State 
(Tex.  Cr.  App.)  376. 

In  a  prosecution  for  violating  the  local  option 
law,  the  fact  that  a  certificate  of  the  county 
court's  order  of  publication  of  the  result  of  the 
election,  etc.,  contained  a  recital  of  facts  hav- 
ing no  place  therein,  held  not  prejudicial. — 
Walker  v.  State  (Tex.  Cr.  App.)  376. 

♦Sayles'  Ann.  Civ,  St  1807,  art  3391,  relating 
to  prima  facie  evidence  of  publication  declaring 
the  result  ot  the  local  option  election,  etc,  held 
not  to  prevent  proof  of  publication  by  other 
methods.— Gorman  v.  State  (Tex.  Cr.  App.)  384. 

i  3.     Xileenaes  and  taxes. 

•Under  a  license  of  May  28,  1907,  relator 
held  to  have  had  no  authority  to  retail  intoxicat- 


ing liqnor  on  September  12,  1007 ;  the  Baskin- 
McGregor  Law  OLcts  1907,  p.  258,  c.  138)  ha^ 
ing  gone  into  effect  on  July  12,  1907,  and  re- 
pealing all  former  laws  on  the  subject — ^ESx 
parte   vaccarezza  (Tex.  Cr.  App.)  392. 

*In  view  of  Gen.  Laws  30th  Leg.  p.  2S8,  c 
1S8»  providin((  new  regulations  for  the  sale  of 
intoxicating  liquor,  a  defendant  held  not  to  bavo 
procured  the  necessary  license  and  paid  the  tax- 
es required  by  law.— Barckell  v.  State  (Tex.  Civ. 
App.)  190. 

The  jndgment  of  the  cotmtr  court  In  issuing 
liquor  licenaes  held  not  res  judicata  aa  to  an  ac- 
cused's right  to  conduct  a  saloon  at  a  place- 
where  sucn  business  waa  forbidden  by  law. — 
Paul  V.  State  CTex.  Civ.  App.)  448. 

I  4.    Begnlatlona. 

The  Baskin-McGregor  Law  (Acts  80th  Leg. 
p.  2S8  et  seq^c.  138)  which  went  into  effect  on 
July  12.  1907,  not  only  expressly  repealed  all 
former  laws  with  reference  to  the  retail  of  in- 
toxicating liquors,  but  also  repealed  such  laws 
by  substitution.- Ex  parte  Yaccaresza  (Tex.  Cr. 
App.)  302. 

S   B.    OSeases. 

Where  defendant  procured  orders  for  whisky 
in  prohibition  territory  and  then  purchased  the- 
whlsky  himself  and  delivered  it  to  nis  customers, 
he  was  not  guilty  of  solicit  'ng  orders  for  whisky 
aa  an  "agent"  in  violation  of  Acts  1907,  p. 
327,— State  v,  Barles  (Ark.)  941. 

*In  a  prosecution  for  selling  liquor  to  a  minor 
without  his  parents'  consent  in  violation  of  Rev. 
St,  1899,  S  2179  [Ann.  St  1906.  p.  13971.  it 
was  no  defenae  that  defendant  sold  the  liquor  as 
a  derk  for  a  licensed  dramdiop  keeper. — State 
▼.  Gallagher  (Mo.  App.)  111. 

A  dramshop  keejier  held  subject  to  prosecution 
under  either  Rev.  St.  1899,  f  3009  [Ann.  St. 
1906,  p.  1724],  Sess.  Acts  1891,  p.  131,  §  19.  as 
amended  by  Acts  lOOS,  p.  141,  or  under  Rev.  St. 
1S99,  {  2179  [Ann.  St  1906,  p.  1397].— State 
V.  Hamill  (Mo.  App.)  1103. 

'Delivery  of  whisky  to  a  third  person,  which 
defendant  had  received  by  express  C,  O.  D.,  in 
consideration  of  money  previously  advanced  by 
snch  third  person,  held  a  sale  of  whisky  in  vio- 
lation of  the  local  option  law.— Walker  t.  State 
(Tex.  Cr.  App.)  876, 

{  6.    Aetloas  for  penaltios. 

*No  one  but  a  dramshop  keeper,  defined  aa  a 
licensed  retailer  of  liquors  by  Rev.  St.  1809,  ( 
2990  [Ann.  St  1906,  p,  1714],  is  liable  for  sell- 
ing liquor  to  a  minor,  under  section  3000,  as 
amended  by  Laws  lOOS,  p.  141  [Ann.  St  1006. 
p.  1724].— State  y.  Gallagher  (Mo.  App.)  111. 

{    7.    Orimlnal  proaecntlons. 

'Whether  accused  sold  wine  in  quantities  less 
than  five  gallons  held  for  the  jury.— Sluder  v. 
State  (Ark.)  48S. 

Evidence  on  a  trial  for  ^ving  away  whisky 
on  election  day  examined,  and  defendant's  euilt 
held  for  the  jury.— Latch  v.  State  (Ark.)  944. 

♦Evidence  held  to  sustain  a  conviction  for  vio- 
lating the  local  option  law.— Korris  v.  State 
(Tex.  Cr.  App.)  137. 

♦In  a  trial  for  violating  the  local  option  law. 
failure  to  define  a  sale  held  not  reversible  error. 
McKinley  v.  State  fTex.  Or.  App.)  342. 

♦In  a  trial  for  nnlawfullf  selling  liquor,  evi- 
dence held  improper. — McKinley  v.  State  (Tex. 
Cr.  App.)  342, 

♦In  a  prosecution  for  yiolat'.ug  the  local  op- 
tion law,  an  inatruction  that,  if  the  jurv  had  » 
reasonable  doubt  as  to  whether  defendant  in- 
tended to  sell  the  whisky,  he  should  be  aoqaitp- 
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ted,  held  properly  refused.— Walker  r.  State 
<Tex.  Or.  App.)  876. 

•Under  Laws  28th  Leg.  p.  57,  c.  40,  f  407a, 
4n  internal  revenue  license,  though  prima  facie 
proof  that  the  licensee  was  engaged  in  the  busi- 
ness mentioned  in  the  license,  held  no  proof  of 
guilt  of  a  particular  sale  or  offense  charged. — 
Oorman  y.  State  CTez.  Or.  App.)  884. 

Evidence  on  a  trial  for  the  violation  of  the 
local  option  law  held  not  to  support  a  convic- 
tion.—Oaddis  v.  State  (Tez.  Cr.  App.)  1155. 

■i  8.    Abatetaemt  mad  InJnnotiaa. 

Act  April  6,  1907  (Gen.  Laws  30th  Leg.  p. 
166,  c.  81),  relating  to  the  enjoining  of  cieaton 
and  promoters  of  public  liquor  nuisances,  held 
not  unconstitutional.— Barckell  v.  State  (Tax. 
<iiv.  App.)  180. 

Under  Act  April  6,  1007  (Gen.  Laws  30th 
Leg.  p.  166,  c.  81)  i  2,  held  a  temporary  in- 
junction pending  the  suit  may  be  granted  in  ac- 
tions to  enjoin  creators  of  public  liqnor  noi- 
-sances  as  in  other  injunction  cases. — Barckell  v. 
State  (Tex.  Civ.  App.)  190. 

In  the  absence  of  a  statement  of  facts  held 
it  would  be  presumed  in  favor  of  a  temporary 
injunction  that  defendant  was  selling  intoxicat- 
ing liqnor  without  license  or  payment  of  the  re- 
-quired  tax  other  than  as  alleged  in  his  answer. — 
Barckell  v.  SUte  (Tex.  Civ.  App.)  190. 

(Sen.  Laws  30th  Leg.  p.  166,  c  81,  {  1,'  relat- 
ing to  liquor  nuisances,  held  to  apply,  not  only 
where  the  sale  is  inhibited  by  the  adoption  of 
local  option,  under  Rev.  St.  1895,  tit.  69,  arts. 
%S84-3388,  but  in  all  cases  where  it  is  prohibit- 
■ed  by  any  law.— Paul  v.  State  (Tex.  CSy.  App.) 
448. 

Tbe  Baskin-McGregor  Act  (Gen.  I>ws  80th 
Leg.  p.  258,  c.  138),  and  the  provisions  of  the  new 

•charter  of  Dallas  relating  to  the  liquor  busi- 
ness, enacted  by  the  same  Legislature,  should 
be  considered  as  one  act,  and  so  construed  that 

Irath  may  stand.— Paul  v.  State  (Tex.  Civ.  App.) 

448. 

The  Baskin-McGregor  Laws  (Gen.  Laws  30th 
Leg.  p.  258,  c.  138)  held  not  to  effect  a  repeal  of 
the  provisions  of  the  new  charter  of  Dallas,  en- 
-acted  by  the  same  Legislature^relating  to  the 
liquor  traffic.- Paul  v.  State  (Tex.  Civ.  App.) 

The  provisions  of  the  new  charter  of  the  city 
•of  Dallas,  enacted  by  the  Thirtieth  Legislature, 
relating  to  the  control  of  the  liqnor  traffic,  held 
-excepted  by  the  Legislature  from  the  operation 
of  the  Baskin-McGregor  Law  (Oen.  Laws  SOtb 
Leg;  p.  258,  c.  188).— Paul  v.  State  (Tex.  Civ. 
App.)  448. 

Oen.  Laws  30th  Leg.  p.  166,  c.  81,  {  1.  nibd. 
%  relating  to  enjoining  persons  conducting 
saloons  as  creators  of  public  nuisances,  held  to 
-apply  to  any  prescribed  portion  of  a  precinct 
•or  county  where  the  sale  of  liquor  is  forbidden. 
—Paul  V.  State  (Tex.  CHv.  App.)  448. 

In  view  of  the  new  charter  of  Dallas  (article 
14,  subd.  29),  declaring  that  provisions  of  the 
-act  conflicting  with  any  state  law  should  be  held 
to  supersede  the  state  law,  and  the  fact  that 
the  Baskin-McGregor  Act  (Gen.  Laws  30th  Leg. 
p.  258,  c.  138)  was  passed  by  the  same  Legisla- 
ture, the  provisions  of  the  charter  is  an  express 
declaration  of  a  legislative  intent  showing  that 
no  repeal  of  the  charter  provisions  was  intended 
*y  the  general  law.— Paul  v.  State  (Tex.  Civ. 
App.)  448. 

IRRIGATION. 

Sreach  of  contract  by  landlord  to  famish  water 
for,  see  "Landlord  and  Tenant,"  |  1. 


ISSUES. 

In  civil  actions,  see  "Pleading,"  (  10. 
Presented   for  review  on  api>ea],  see  "Appeal 
and  Error,"  I  6. 

JOINDER. 

Of  mechanics'  liens  in  proceedings  for  enforce- 
ment, see  "Mechanics'  Liens,"  f  2. 

Of  offenses  in  indictment,  see  "Indictment  and 
Information,"  f  8. 

JOINT  DEBTORS. 

See  "Bills  and  Notes,"  |  1. 

JUDGES. 

See  "Ourts";  "Justices  of  the  Peace." 

JUDGMENT. 

See  "Execution." 

Admissibility  in  evidence,  see  "X!vidence,"  i  8. 

Conclusiveness  as  against  indemnitor  of  judg- 
ment against  indemnitee,  see   "Indemnity." 

Decisions  of  conrts  in  general,  see  "Courts.' 
}  2. 

Judicial  notice,  see  "Evidence,"  t$  1. 

Operation  and  effect  of  acknowledgment  of  as- 
siraiment  of  judgment,  see  "Acknowledgment." 

Replication  in  action  by  minority  stockholders 
to  compel  satisfaction  of,  see  "Pleading,"  {  4 

In  partumlar  oivU  actions  or  proceeding*. 
See   "Partition,"  i  2;   "Quieting  Title,"   I  2: 

"Reformation  of  Instruments,"  }  2. 
Foreclosure,  see  "Mortgagee,"  {  3. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  S  86. 
Personal  judgment  for  deficiency  <Hi  foreclosure, 

see  "Mortgages,"  %  8. 

In  criminal  prosecutionB. 
See  "Criminal  Law,"  {  29. 

Revieie, 
See  "Appeal  and  Brror." 

§    1.    Natnr«  sad  essentiala  la  (eaeral. 

*A  judgment  must  be  responsive  to  the  plead- 
ings, and  one  not  within  the  pleadings  will  not 
be  sustained.— Black  v.  Early  (Mo.)  1014. 

*A  judgment  must  be  responsive  to  the  plead- 
ings ana  within  their  issues.— Weissenfeis  v. 
Cable  (Mo.)  1028. 

I   8.    Oa  eoaseat,  oCer,  or  adailssloa. 

•Admission  by  defendant  that  a  certain 
amount  is  doe  plaintiff  less  certain  credits  ad- 
mitted by  plaintiff  will  warrant  Judgment  for 
plaintitF.— Allen  v.  Hodge  (Ky.)  256. 

S  a.    By  default. 

A  judgment  of  foreclosure  and  sale  against 
a  nonresident  constructively  summoned  and  who 
did  not  appear  held  erroneous  for  failure  of 
plaintiff  to  give  the  bond  required  by  Civ.  Code 
Prac.  8  410.— Highland  Land  &  Building  Co.  of 
Dayton,  Ky.,  v.  Audas  (Ky.)  866. 

A  foreign  life  insurance  company,  jurisdic- 
tion of  which  was  obtained  by  service  on  the 
superintendent  of  insurance  department  under 
Rev.  St.  1809,  i  7991  [Ann.  St.  1906,  p.  8799], 
held  not  entitled  to  have  a  default  Judgment 
against  it  vacated  on  certain  grounds ;  they 
not  going  to  the  jurisdiction  of  the  court.— 
Waters  v.  New  York  Life  Ins.  Co.  (Mo.  App.) 
1120. 
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I  4.     AmemdmeBt,    oorreotioii,    and     re- 
Tlevr  ia  aame  eovrt. 

*No  appeal  will  lie  from  an  order  amending 
a  decree,  after  the  term,  assigning  a  widow 
dower  and  homestead,  to  correct  errors  of  law 
contained  in  the  first  decree.— Davison  v.  Davi- 
son (Mo.)  1. 

♦Rule  as  to  when  a  court  may  correct  clerical 
errors  in  judgments  stated. — ^Davison  v.  Davison 
(Mo.)  1. 

(   5.    Equitable  relief. 

♦Failure  of  a  person  not  named  as  a  party, 
and  not  summoned,  against  whom  a  judgment 
was  rendered,  to  move  for  a  new  trial  or  ap- 
peal, held  no  objection  to  her  right  to  sue  to 
vacate  the  judgment— Owens  v.  Cage  &  Crow 
(Tex.)  880. 

•Where  judgment  was  rendered  against  hus- 
band and  wife,  the  wife  was  entitled,  in  a  suit 
to  set  it  aside,  to  show  that  she  did  not  au- 
thorize an  appearance  for  her,  was  not  a  part^i 
and  that  the  same  was  invalid  in  so  far  as  it 
affected  her  homestead  and  separate  property.— 
Owena  v.  Cage  &  Crow  (Tex.)  880. 

In  an  action  by  a  wife  to  set  aside  a  judg- 
ment and  cancel  deeds  and  vendor's  lien  notes 
forming  the  basis  thereof,  an  instruction  that 
plaintiff  was  not  a  party  to  the  former  action, 
as  matter  of  law,  ana  that  the  judgment  aeainst 
her  was  void,  held  erroneous. — Owens  v.  Cage  & 
Crow  (Tex.)  880. 

I  6.     Collateral  attaek. 

A  determination  that  a  petition  for  a  submis- 
sion of  local  option  questions  was  signed  by  the 
requisite  number  of  voters  held  not  subject  to 
collateral  attack  in  a  proceeding  to  convict  ac- 
cused of  violating  the  local  option  law  put  in 
force  pursuant  to  an  election  under  such  pro- 
ceedings.—State  V.  McCord  (Mo.)  27. 

A  nunc  pro  tunc  judgment  held  not  subject  to 
collateral  attack  on  the  ground  that  there  was 
no  evidence  to  support  it. — Collier  v.'  Catherine 
Lead  Co.  (Mo.)  971. 

While  a  partition  suit  is  pending,  it  Is  prop- 
er for  the  court  to  amend  its  records  and  ]udg^ 
ments  to  conform  to  the  facts,  and  when  it  does 
80,  and  no  appeal  is  taken  therefrom,  the  judg- 
ment is  not  subject  to  .collateral  attack.— Collier 
v.  Catherine  Lead  Co.  (Mo.)  871. 

♦Certain  evidence  to  prove  that  the  probate 
court  exceeded  its  jurisdiction  and  thereby  im- 
peach its  judgment  held  incompetent ;  the  pro- 
ceeding being  within  the  jurisdiction  of  that 
court,  and  it  being  entitled  to  the  same  pre- 
sumption of  regularity  of  its  proceedings  as  a 
court  of  general  jurisdiction. — Strobel  v.  Clarke 
(Mo.  App.)  585. 

♦A  judgment  of  a  court  having  jurisdiction  of 
the  subject-matter  and  of  the  parties  htid  to 
imiwrt  absolute  verity,  and  not  to  be  assailed 
by  evidence  outside  the  record. — Strobel  v. 
Clarke  (Mo.  App.)   585. 

♦The  jnrisdiction  of  an  inferior  court  over  the 
subject-matter  must  afiSrmatively  appear  on  the 
face  of  the  record,  and  if  it  does  not  so  appear 
the  judgment  rendered  is  a  nullity  and  may  be 
attackea  in  a  collateral  proceeding. — Kuckert  v. 
Richter  (Mo.  App.)  1081. 

♦Where  the  record  of  the  county  court  does 
not  negative  the  existence  of  facta  authorizing 
the  court  to  make  an  order,  the  law  presumes,  as 
against  a  collateral  attack,  that  such  facts  were 
established.— Moore  v.  Hanscom  (Tex.)  876. 

♦In  a  collateral  attack,  on  an  order  of  a  coun- 
ty court  discharging  sureties  on  a  guardian's 
bond,  the  burden  held  not  to  rest  on  the  sureties 
to  prove  the  existence  of  facts  sustaining  the 
order. — Moore  v.  Hanscom  (Tex.)  876. 


♦To  sustain  an  order  of  the  county  court  re- 
quiring a  guardian  to  give  a  new  bond  and  dis- 
charging the  sureties  on  an  existing  bond,  the 
court  will  presume,  as  against  a  collateral  at- 
tack, that  one  or  more  of  the  facts  enumerated 
in  Rev.  St.  1885,  art  1949,  exist— Moore  v. 
Hanscom  (Tex.)  87& 

{   7.    Merger  and  Itar  of  eaiues  of  aetion 
and  defenses. 

♦A  judgment  of  dismissal  on  the  merits. 
whether  on  facts  shown  by  evidence  or  averred 
in  the  petition  and  admitted  by  demurrer,  is  a 
bar  to  another  action  for  the  same  relief. — Rob- 
erts V.  Mobs  (Ey.)  297. 

♦A  trespass  on  land  and  a  conversion  of  goods 
in  one  continuous  transaction  constitutes  one 
cause  of  action,  and  a  recovery  for  the  goods  or 
for  trespass  bars  an  action  for  the  other. — Rob- 
erts V.  Mobs  (Ky.)  297. 

♦A  judgment  on  the  merits  in  an  action  for 
tort  or  in  assumpsit  held  a  bar  to  an  action  for 
the  other.— Roberts  v.  Moss  (Ky.)  297. 

One  who  is  the  owner  of  land  may  maintain 
ejectment  therefor  and  recover,  under  Civ.  Code 
Prac.  i  83,  subsec.  2,  for  use  and  occupation, 
though  he  has  sued  for  the  value  of  timber  cut 
on  the  land  and  appropriated  by  another  and 
has  been  defeated  therein  on  the  merits. — ^Rob- 
erts V.  Moss.  (Ky.)  297. 

♦A  decision  in  an  action  by  minority  stock- 
holders of  a  coriwration  to  compel  defendant  to 
satisfy  a  judgment  against  the  corporation  in 
an  action  on  contract  held  not  conclusive  on 
the  right  of  the  minority  stockholders  to  c<«n- 
pel  defendant  to  satisfy  a  judgment  in  an  ac- 
tion against  the  corporation  for  tort — Dodd  v. 
Pittsburg,  C.  C  &  St  L.  R.  Co.  (Ky.)  787. 

FlaintifEs  held  not  to  have  split  up  their  cause 
of  action  by  bringing  two  suits. — ^McKenzie  y. 
Donnell  (Mo.)  40. 

♦A  party  will  not  be  permitted  to  split  his 
entire  cause  of  action  or  defense  where  all  the 
matters  properly  and  naturally  relate  to  the 
subject-matter  of  litigation. — Summet  v.  City 
Realty  &  Brokerage  Co.  (Mo.)  614. 

♦The  rule  that  a  party  may  not  split  his  en- 
tire cause  of  action  or  defense  does  not  apply 
to  a  set-off  or  counterclaim,  which  may  be 
pleaded  or  not  at  the  defendant's  election.— 
Summet  v.  City  Realty  &  Brokerage  Go.  (Ma) 
614. 

{  8.    ConelnslTeaess  of  adjndieatlwa. 

A  judgment  in  a  prior  action  by  defendants 
against  the  one  nnder  whom  plaintiff  claims 
held  not  to  affect  plaintiff's  right  to  quiet  title 
to  minerals  under  the  surface. — Combs  v.  Vir- 
ginia Iron,  Coal  &  Coke  Co.  (Ky.)  815. 

♦A  judgment  enforcing  a  vendor's  lien  to  the 
amount  of  purchase-money  notes  is  conclusive 
on  the  question  whether  the  notes  were  in  part 
without  consideration,  and  the  defense  that  they 
were  in  part  without  consideration  is  not  avail- 
able in  a  suit  to  quiet  title  by  the  purchaser  at 
the  foreclosure  sale.— Simpson  v.  Adams  (E^y.) 
819. 

♦In  an  action  to  recover  land  plaintifEs  held 
concluded  by  a  judgment  in  a  former  action.— 
Reno  V.  Blackburn  (Ky.)  840. 

♦A  judgment  in  an  ejectment  suit  held  not  a 
bar  to  another  action. — McKenzie  ▼.  Donnell 
(Mo.)  40. 

♦A  judgment  is  binding  not  only  on  the  par- 
ties to  the  suit,  but  on  their  privies,  whether 
in  contract,  estate,  blood,  or  law. — Summet  v. 
City  Realty  &  Brokerage  Co.  (Mo.)  614. 

♦Where,  in  ejectment  to  recover  property  sold 
nnder  a  deed  of  trust,  the  defendants  by  crow- 
bill  therein  attacked  the  validity  of  toe  sale. 
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a.  judgment  agfthist  tbem  was  rea  jndicata  of 
the  due  execution  and  validity  of  the  tmet 
deed. — Summet  t.  City  Realty  &  Brokerage  Co. 
(Mo.)  614. 

In  an  action  for  negligent  death,  the  widow 
being  the  statutory  representative  of  her  minor 
children,  a  judgment  for  defendant  as  against 
one  of  the  minors  is  conclusive  in  defendant's 
favor  except  for  fraud  participated  in  by  it. — 
Galveston,  H.  &  S.  A.  Ky.  Co.  v.  Gillespie  (Tex. 
Civ.  App.^  707. 

An  order  of  a  probate  court  setting  aside 
property  to  a  guardian  as  a  homestead  for  a 
minor  Md  not  oinding  on  the  owner  of  an  in- 
terest in  the  property. — Williams  v.  Jones  (Tex. 
Civ.  App.)  766. 

S  9.    Aotions  OB  jvdsmeBts. 

Where  a  claim  against  a  husband's  estate  on 
a  judgment  against  husband  and  son  had  been 
assigned  to  the  widow,  the  original  Judgment 
creditor  hdd  not  a  necessary  party  to  a  suit  by 
the  widow  to  subject  alleged  assets  of  the  hus- 
band's estate  to  the  payment  of  the  judgment.— 
McCormick  v.  National  Bank  of  Commerce 
(Tex.  Civ.  App.)  747. 

In  the  absence  of  a  plea  of  non  est  factum 
or  a  denial  of  an  assignment  of  a  claim  on  a 
judgment  to  claimant  under  oath,  the  court  did 
not  err  in  permitting  the  assignment  to  be  in- 
troduced in  evidence  without  proof  of  execu- 
tion.—McCormick  V.  National  Bank  of  Com- 
merce (Tex.  Civ.  App.)  747. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  i  1, 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  f  1. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and 

Administrators,"  $  5. 
Resulting  trust  in  land  purchased  at  Judicial 

sale,  see  "Trusts,"  t  1. 

JURISDICTION. 

'  Effect  of  appearance,  see  "Appearance." 

JurUdiotion    of   particular    aotiont    or   pro- 
eeedingt. 

See  "Contempt,"  {  2;  "Divorce,"  {  2;  "Eject- 
ment," i  2 ;  "Quo  Warranto,"  {  2. 

For  appointment  of  receiver,  see  "Receivers," 
t  2. 

Relief  against  judgment,  see  "Judgment."  i  5. 

JurUdicUon  of  particular  tpeeiet  of  property  or 

eittatet. 
Exempt  property  of  bankrupt,  see  "Bankrupt- 
cy,"^ I  2. 

Special  furiidictiont  and  juritdietiont  of  partic- 
ular Aaatei  of  court*. 
See  "Courts." 
Apellate  jurisdiction,  see  "Appeal  and  Error." 

M  2,  7,  86;  "Criminal  Law,^'  «§  30-43. 
Courts  of  bankruptcy,  see  "Bankruptcy."  S  2. 
Jnstices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  f  1. 

JURY. 

Onstody  and  conduct,   see  "Criminal  Iiaw,"  ( 

23;  "Trial,"  S  9. 
Instrqctioiw  in  civil  actions,  see  "Trial,"  %\  3-8. 


Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  <  23. 

Misconduct  of,  as  ground  for  new  trial  in  crim- 
inal prosecution,  see  "Criminal  Law,"  {  28. 

Questions  for  Jury  in  civil  actions,  see  "Trial." 
i  2. 

Questions  for  Jury  in  criminal  prosecutions, 
see  "Criminal  Law,"  {  22. 

Review  of  questions  as  to  impaneling  as  depend- 
ent on  presentation  in  lovrer  court  of  grounds 
of  _  review,  see  "Criminal  Law,"  §  31. 

Review  of  rulings  on  motion  to  quash  venire  as 
dependent  on  record  on  appeal  or  writ  of  er- 
ror, see  "Criminal  Law,"  S  34. 

Taking  case  or  question  from  Jury  at  trial, 
see  "Trial,"  §  2. 

Verdict  in  civil  actions,  see  "Trial,"  {  10. 

Verdict  in  criminal  prosecutions,  see  "Criminal 
Law,"  I  26. 

S    1.    Blfclit  to  trial  by  Jiury. 

*nnder  Bill  of  Rights,  Const,  art.  1, 1 15,  and 
Code  Cr.  Proc.  1895.  arts.  10,  21,  22,  a  person 
on  trial  for  murder  cannot  waive  his  right  to  a 
trial  by  a  constitutional  Jury. — Jones  v.  State 
(Tex.  Cr.  App.)  343. 

*An  impartial  jury,  guaranteed  by  Const,  art. 
1,  {  10,  Aeld  to  be  12  men  in  a  felony  case,  un- 
der Oust.  art.  6,  (  13.— Jones  v.  State  (Tex.  Cr. 
App.)  845. 

*A  Jury  of  eleven  held  unable  to  render  a  ver- 
dict in  a  felony  case,  under  Const,  art.  6,  i  13. — 
Jones  V.  State  (Tex.  Cr.  App.)  345. 

I  2.     SnnuaonliiCi  attendsnoe,  dlsoliarKO, 
•md  eompeiuatlon. 

Laws  1887,  p.  61,  establishing  terms  of  the 
Lewis  county  circuit  court  at  Canton  in  such 
county,  did  not  prevent  the  court  from  sending 
its  venire  to  any  part  of  the  county  for  selection 
of  jurors  for  service  in  the  court,  sitting  at  the 
county  seat.- State  v.  Vickers  (Mo.)  999. 

'Under  the  facts  held  that  th^re  was  no  waiv- 
er of  the  right  of  a  defendant  to  be  tried  by  a 
special  venire,  and  that  the  failure  of  the  court 
to  permit  defendant  to  t>e  so  tried  was  error. — 
Murdock  v.  State  (Tex.  Cr.  App.)  374. 

{  3.     Oomp etenoy   of  -Jurors,  dumenses, 
and  objections. 

*A  Juror  who  was  prejudiced  against  accused 
because  of  impressions  derived  from  rumor  and 
from  newspapers  held  competent  under  Rev.  St. 
1899,  i  2616  [Ann.  St.  1906,  p.  1550].— State  v. 
Vickers  (Mo.)  999. 

'Jurors  in  a  murder  trial  held  not  disquali- 
fied for  prejudice.— Cason  v.  State  (Tex.  Cr. 
App.)  337. 

*In  a  criminal  prosecution.  Jurors  who  had 
sat  on  the  jury  in  a  similar  prosecution  of  the 
same  defendant  kei<fproperIy  excluded  for  cause. 
—Holmes  v.  State  (Tex.  Cr.  App.)  1160. 

JUSTICES  OF  THE  PEACE 

Authority  of,  in  another  state  to  take  acknowl- 
edgment, see  "Acknowledgment,"  §  2. 

Parol  evidence  to  vary  docket  recitals,  see  "Evi- 
dence," i  9. 

{   1.    Oivll  Jvrisdlotloa  and  antbority. 

*A  record  of  a  justice  of  the  peace  held  not 
to  affirmatively  show  jurisdiction  under  Rev,  St. 
1899,  8  3835  [Ann.  St.  1906,  p.  2124].— Ruckert 
V.  Richter  (Mo.  App.)  1031. 

{   2.    Froeednre  in  d-rll  eases. 

•Under  Rev.  St.  1899,  §  3953  [Ann.  St  1906, 
p.  2117],  actions  which  might  have  been  insti- 
tuted at  different  times  and  before  different  jus- 
tices of  the  peace  could  not  be  consolidated. — 
Aimee  Realty  Co.  v.  Haller  (Mo.  App.)  688. 
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*A  statement  filed  with  a  justice  of  the  peace 
held  a  sufficient  basis  for  an  amended  statement 
filed.— Nichols  t.  Hicklin  (Mo.  App.)  1109. 

Grounds  of  a  motion  to  strike  ont  an  amended 
statement  held  insufficient  to  raise  the  objec- 
tion that  the  statement  before  ttie  justice  had 
not  been  signed.— Nichols  t.  Hi(^in  (Mo.  App.) 
1109. 

*The  record  of  a  justice's  judgment  held  suffi- 
cient to  support  a  revival  of  the  judgment,  under 
Rev.  St  1309,  {  4031  [Ann.  St  1906.  p.  2196]. 
— RuoS  V.  Fitzgerald  (Mo.  App.)  1110. 

{  3.    Hevlev  of  prooeadlngs- 

*A  notice  of  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  hdd  sufficient,  though  it  mis- 
states by  two  weeks  the  date  of  the  rendition 
of  the  judgment. — Collier  v.  Langan  &  Taylor 
Storage  &  Moving  Co.  (Mo.  App.)  683. 

*Where  a  justice  allowed  an  appeal  and  lodged 
the  papers  with  the  circuit  court,  that  court  had 
Jurisdiction,  though  there  may  have  been  no  af- 
fidavit for  the  appeal  nor  any  bond. — Drake  v. 
Oorrell  (Mo.  App.)  1080. 

•Under  Rev.  St  1899,  {{  4076,  4076  [Ann. 
St  1906,  pp.  2220,  22211,  failure  of  a  garnishee 
to  give  notice  of  appeal  from  a  justice's  court 
held  to  constitute  a  failure  to  confer  jurisdic- 
tion over  plaintiff  appellee,  and  it  was  error  to 
dismiss  the  cause  for  want  of  prosecntion. — 
Drake  v.  Gorrell  (Mo.  App.)  1080. 

•Under  Rev.  St  1899,  f  4076  [Ann.  St  1906, 
Pk  2221],  the  court,  on  appeal  from  a  justice's 
judgment,  held  authorized  to  affirm  a  judgment 
for  the  failure  of  appellant  to  serve  a  notice  of 
appeal  on  the  adverse  jparty.-H3cientific  Amer- 
ican Club  T.  Horchits  (Mo.  App.)  1117. 

•Where  a  Jud^ent  is  rendered  against  a 
plaintiff  in  a  justice  court,  it  is  not  required  to 

five  a  I>ond  on  appeal. — Johnson  County  Sav. 
tank  T.  Midkiff  &  (^udle  (Tex.  Civ.  App.)  1181. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  |  8. 

KNOWLEDGE. 

Of  dangers  of  employment,  see  "Master  and 
Servant,"  {  5. 

Of  illegal  purpose  of  contract,  see  "Contracts," 
S  1. 

Of  insurance  company  of  disqualification  of  an- 
plicant  for  insurance  as  affecting  right  to  for- 
feit policy,  see  "Insurance,"  {  6. 

LACHES. 

As  defense  in  trespass  to  try  title,  see  "Trespass 
to  Try  TiUe,"  |  2. 

LANDLORD  AND  TENANT. 

Amendment  of  pleading  affecting  limitations  in 
action  for  conversion  of  crop,  see  "Limitation 
of  Actions,"  i  2. 

Commissions  of  broker  for  sale  of  lease,  see 
"Brokers,"  i  2. 

Computation  of  limitations  in  action  to  recover 
rents,  see  "Limitation  of  Actions,"  {  2. 

Conclusions  of  witness  in  action  by  landloH 
for  conversion,  see  "Evidence,"  {  10. 

Exclusion  of  evidence  as  /es  inter  alios  acta  in 
action  for  breach  of  contract  see  "Evidence," 
8  3. 

Harmless  error  in  action  by  landlord  for  con- 
version of  crop,  see  "Appeal  and  Error,"  8  31. 

Harmless  error  in  action  for  breach  of  land- 
lord's contract,  see  "Appeal  and  Error,"  8  29. 


Lease  as  breach  of  covenant  against  Incumbran- 
ces, see  "Covenants,"  f|  2,  8. 

Lease  as  chattel  mortgage,  see  "Chattel  Mort- 
gages," 8  1. 

Recovery  over  against  irrigation  company  by 
landlord  held  liable  for  failure  to  furnish  wa- 
ter to  tenant,  see  "Indemnity." 

Secondary  evidence  of  lease,  see  "Evidence,"  8  4. 

Settiement  by  landlord  as  bar  to  action  for  con- 
version, see  "Accord   and   Satisfaction." 

Specific  performance  of  lease,  see  "Specific  Per- 
formance," 8  2. 

8    1.    I«asea  and  mgr«tiatieMtm  In  Koneral. 

In  an  action  by  tenants  against  their  land- 
lords on  a  contract  to  furnish  water  for  irriga- 
tion, plaintifEs  could  not  recover  by  proving  a 
contract  by  wiiich  the  landlords  warranted  uiat 
an  irricjatiMt  company  would  perform  its  con- 
tract with  the  landlords  to  furnish  such  water. 
—Stockton  T.  Brown  (Tex.  Ctr.  App.)  423. 

In  an  action  for  breach  of  a  landlord's  agree- 
ment  to  furnish  water  to  irrigate  the  tenant's 
crop,  evidence  that  the  landlord  had  no  water 
for  that  purpose  held  immaterial. — Stockton  v. 
Brown  (Tex.  Civ.  App.)  423. 

•An  irrigation  company,  having  contracted  to 
furnish  water  to  irrigate  defendant's  land,  held 
not  a  necessary  or  proper  party  to  a  suit  by  de- 
fendants' tenants  for  breach  of  defendants' 
agreement  to  furnish  water  to  irrigate  the  leas- 
ed land.— Stockton  t.  Brown.  (Tex.  Civ.  App.) 
423. 

I  2.    Iiondlovd's  title  and  «ei««rsl«a. 

Possession  of  land  held  not  possession  within 
the  rule  that  a  tenant  cannot  dispute  the  title 
of  his  landlord  unless  he  first  surruiders  pos- 
session.—Vincent  V.  Means  (Mo.)  8. 

8  3.  Tenns  tor  years. 

A  covenant  in  a  lease  hM  to  provide  for  one 
renewal  only.— Drake  v.  Board  of  Education  of 
St  Louis  (Mo.)  650. 

*A  general  covenant  In  a  lease  for  ratewal 
will  not  be  considered  to  imply  a  perpetual  re- 
newal, and  the  lessor  is  at  most  bound  to  give 
a  renewal  for  one  term  only.— Drake  v.  Board 
of  Bdncation  of  St  Louis  (MoJ  66a 

8  4.    Tenanoles  fVom  year  to  year   aad 
month  to  montlL 

•A  parol  lease  for  two  years  followed  by  pos- 
session and  payment  of  rent  becomes  a  tenancy 
from  year  to  year,  and  the  statute  of  frauds 
does  not  apply. — Nichols  v.  Hidclin  (Mo.  Avp.) 
1109. 

8   5.    Premises,   and   enjoyment  and    nae 
thereof. 

•In  an  action  by  a  landlord  against  a  tenant 
for  rent,  evidence  examined,  and  hdd  insuffi- 
cient  to  show  constructive  eviction  resulting 
from  tiie  use  of  the  premises  by  other  tenants. 
—French  v.  Pettingill  (Mo.  App.)  676. 

•A  constructive  eviction  cannot  t>e  claimed  by 
a  tenant  because  of  the  acts  of  another  tenant 
of  a  portion  of  the  premises  unless  the  landlord 
fs  responsible  therefor.— French  t.  PettingiU 
(Mo.  App.)  676. 

8   6.    Rent  and  advanoes. 

•Under  a  lease  of  land  providing  for  a  deduc- 
tion of  rent  in  case  of  overflow  and  for  a  specific 
division  of  crops,  in  case  the  parties  could  not 
agree  as  to  the  amount  of  deduction,  neither 
party  was  required  to  attempt  to  bring  about 
an  agreement  in  order  to  enforce  the  provision 
for  the  division  of  the  crop. — ^Morton  ▼.  Lacy 
Bros.  &  Kimball  (Ark.)  200. 

Evidence  in  attachment  held  snffident  to  show 
that  plaintiffs  had  reasonable  grounds  for  t>elief 
that  they  would  lose,  their  tent  onlen  an  at- 
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tachment  Inned,  within  Kt.  St.  1908,  S  2802. 
—Clark  ▼.  Burton  (Ky.)  8^. 

•Re7.  St  1899,  (  4128  [Ann.  St  1906,  p.  2289], 
held  only  to  afford  a  landlord  aecnrity  for  rent, 
end  not  to  aid  in  enforcing  a  lien  on  the  crop 
acquired  by  the  landlord  for  a  debt  of  a  different 
aatnre.— Saunders  t.  Ohlhausen  (Mo.  App.)  641. 

In  an  action  by  a  landlord  for  conversion  of 
a  crop  removed  from  the  premises  by  his  tenant 
and  delivered  to  a  third  person  made  a  party 
defendant,  the  evidence  held  to  authorize  a  re- 
covery.— Sexton  Rice  &  Irrigation  Co.  v.  Sexton 
(Tex.  av.  App.)  728. 

The  receipt  of  a  crop  by  a  mortgagee  In  a 
mortgage  executed  by  a  tenant  held  a  conversion 
of  the  crop  as  against  the  landlord  having  a 
lien  thereon  for  rent — Sexton  Rice  &  Irrigation 
Co.  ▼.  Sexton  (Twt.  Oty.  App.)  728. 

*A  landlord  held  not  to  have  a  lien  as  against 
bia  tenant's  creditors  for  supplies  furnished 
by  a  third  person  on  the  landlord's  security.— 
Ranger  Mercantile  Co.  v.  Terrett  (Tex.  Civ. 
App.)  1145. 

LARCENY. 

See  "Embesffllement" ;    "False  Pretenses." 
Competency  of  witness  convicted  of  larceny  in 

another  state,  see  "Witnesses,"  i  1. 
Election   as   to  property,  see    'Indictment  and 

Information."  i  8. 
Error  in  admission  of  evidence  cured  by  instruc- 
tions, see  "Criminal  Law  "  {  27. 
Harmless  error   in  instructions,  see  "Criminal 

Law,"  i  43. 
Requests  for  instructions,  see  "Criminal  Law," 

8  24. 
Sufficiency  of  instructions,  see  "Criminal  Law." 

§  23. 
Testimony  of  accomplices,  see  "Criminal  Law," 

S  14. 

i    1.    Offeaaes  mad   responsibility  there- 
for. 

•Agent  taking  property  purchased  for  his  prin- 
cipal, though  using  his  own  funds  in  paying 
therefor,  held  gnilty  of  larceny.— State  v.  Soper 
(Mo.)  8. 

*A  taking  to  constitute  theft  need  not  be  a 
taking  from  the  actual  possession  of  the  owner. 
—Rose  T.  State  (Tex.  Cr.  App.)  148. 

Under  an  indictment  for  larceiiy  committed  in 
the  original  taking,  an  accused  held  not  guilty 
if  he  had  no  knowledge  of  the  felonious  intent 
of  another,  whom  he  assisted  in  driving  the  cat- 
tle, or  if  the  other  intended  to  handle  the  cattle 
lawfully,  but  subsequently  formed  the  intent  of 
stealing  them.— Warren  v.  State  (Tex.  Cr.  App.) 
382. 

i    2.   Proaeovtloii  and  pnnlakBont. 

In  a  prosecution  for  larceny,  certain  evidence 
as  to  other  transactions  between  prosecuting 
witness  and  accused  held  immaterial.— State  v. 
Soper  (Mo.)  8. 

*In  a  prosecution  for  larceny,  evidence  as  to 
acts  of  defendant  subsequent  to  the  commission 
of  the  offense  held  inadmlsnble  in  his  favor. — 
Bute  V.  Soper  (Mo.)  8. 

*In  a  prosecution  for  larceny,  whether  com- 
plaining witness  or  defendant  owned  the  prop- 
erty alleged  to  have  been  stolen,  and  whether  or 
not  there  was  a  wrongful  taking,  held  nnder  the 
ovidence  &  question  for  the  jury.— State  v.  Sopiir 
<Mo.)8. 

*Error  held  not  to  have  been  committed  in 
denying  a  motion  in  arrest  on  conviction  of  theft 
on  the  ground  of  insufficiency  of  evidence. — ^Rose 
▼.  Stote  (Tex.  Cr.  App.)  143. 


'Under  the  evidence  on  a  trial  for  theft  a 
certain  charge  held  correct— Rose  v.  State  CTex. 
Cr.  Ajtp.)  lis. 

'Instruction  on  trial  for  cattle  theft  u  to 
•splanation  of  accused  in  relation  to  his  pos- 
session of  the  stolen  property,  held  ertoneons. — 
Cagle  V.  State  (Tex.  Or.  App.)  356. 

*In  a  prosecution  for  theft  the  valne  of  the 
stolen  property  held  sufficiently  proved.— Cnm- 
minga  v.  Stats  (Tex.  Cr.  App.)  868. 

In  a  prosecution  for  larceny,  an  instruction 
held  erroneous.— Warren  v.  State  (Tex.  Cr. 
App.)  882. 

An  instruction  In  a  larceny  case  held  errone- 
ous in  failing  to  charge  the  whole  law.— Warren 
V.  State  (Tex.  Cr.  App.)  882. 

LASCIVIOUS  COHABITATION  OR 
CONDUCT. 

See  "Lewdness." 

LAW  OF  THE  CASL 

Dedsioii  on  appeal,  see  "Appeal  and  Error,"  I 
85. 

LEADING  QUESTIONS. 

See  "Witnesses,"  |  2. 

LEASES. 

See  "Landlord  and  Tenant" 

LEGACIES. 

See"WUto.'' 

LEGITIMACY. 

See  "Bastards,"  |  1. 

LETTERS. 

Libelous  letters,  see  "Libel  and  Slander,"  l( 
1,8. 

Relevancy  in  criminal  prosecution,  see  "Crimi- 
nal Law,"  I  7. 

LEVEES. 

Director  of  levee  district  as  county  officer,  see 
"Counties,"  I  1. 

LEWDNESS. 

See  "Obscenity." 

Under  Kirby's  Dig.  }  1810,  mere  proof  of 
sexual  intercourse  between  unmarried  persoiiB, 
though  living  in  the  same  house,  held  insufficient 
to  constitute  the  offense  of  cohabiting  together 
as  husband  and  wife  without  being  married. — 
McNeely  v.  Stote  (Ark.)  874. 

LEX  LOCI. 

See  "Insurance,"  i  10. 

LIBEL  AND  SLANDER. 

Review  in  action  for  slander  as  dependent  on 
presentation  in  lower  court  of  grounds  of  re- 
view, see  "Appeal  and  Error,"  {  6. 
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i   1.    Word*    «ad    aota    sotitmable,    and 
llaliiUt^  therefor. 

A  letter  held  libelous  per  se.— S.  M.  Bnigeas 
&  Co.  y.  Patterson  (Ky.)  837. 

{   2.   PrlTUeged     oommiuilostloaar     aad 
malloe  therein. 

•Where  plaintiff,  in  company  with,  ft  friend, 
went  to  defendant  and  inqnired  why  be  desired 
her  to  vacate  hia  house,  the  statement  of  de- 
fendant's reason,  in  the  presence  of  the  three 
only,  in  which  defendant  charged  plaintifE  with 
keei>ing  a  disorderly  house,  was  conditionally 
privileeed  and  not  actionable  in  the  absence 
of  malice.— Laughlin  t.  Schnitzer  (Tex.  Civ. 
App.)  U08. 

•Malice  necessary  to  sastain  a  recovery  for 
slander  consisting  of  statements  conditionally 
privileged  cannot  be  found  merely  from  the 
falsity  of  the  statement. — Langhlin  t.  Schnitzer 
(Tei.  Civ.  App.J  908. 

{  3.    Aetlona. 

■  •A  libelons  letter  written  In  respect  to  the 
business  of  a  partnership  held  to  render  ell  the 
partners  liable. — S.  M.  Burgess  &  Co.  v.  Pat- 
terson (ICy.)  837. 

•Where  a  letter  is  libelous  per  se,  It  is  not 
necessary  to  allege  or  prove  special  damage. — S. 
M.  Burgess  &  Co.  v.  Patterson  (Ky.)  837. 

•A  verdict  of  $1,600  for  a  libelons  charge 
of  theft  held  not  so  excessive  as  to  indicate 
passion  or  prejudice.— S.  M.  Burgess  &  Co.  v. 
Patterson  (Ky.)  837. 

A  charge  in  an  action  for  slander  that  plain- 
tiff was  entitled  to  recover  if  the  statements 
were  false  held  erroneous  as  making  the  case 
turn  on  the  truth  or  falsity  of  the  defamatory 
words,  instead  of  the  existence  of  malice. — 
Laughlin  v.  Schnitzer  (Tex.  Civ.  App.)  006. 

i   4.    Orlailnal  respondblllty. 

•Evidence  held  to  authorize  a  conviction  of 
slander  in  charging  one  with  fornication.— 
Morphew  v.  State  (Ark.)  480. 

•As  indictment  for  charging  one  with  fornica- 
tion, declared  slander  by  Klrby'a  Dig.  {  1854, 
held  sufficient- Morphew  v.  State  (Ark.)  480. 

Under  Cr.  Code  Prac.  H  180,  225,  235,  the 
fact  that  the  court  charged  the  jury  as  to  the 
law  in  a  prosecution  for  libel  id  not  violate 
Bill  of  Rights,  i  9,  entitling  accused  to  have 
the  jury  determine  the  law  and  the  fa<-t8.— Wal- 
ston  T.  Commonwealth  (Ky.)  224. 

LICENSES. 

By  municipal  corporation,  see  "Municipal  Cor- 
porations," {  5. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  §  8. 

Injuries  to  licensees,  see  "Railroads,"  {  5. 

Province  of  court  and  juiy  in  criminal  prosecu- 
tion for  practicing  medicine  without  license, 
see  "Criminal  Law,"  §  22. 

To  school  examiners,  see  "Schools  and  School 
Districts,"  {  1. 

(   1.   For  ooovpatloaa  and  priTllecea. 

•  'The  state  may  collect  an  ad  valorem  tax  on 
property  nsed  in  a  calling  and  also  impose  a 
license  tax  on  the  calling,  which  power  may  be 
delegated  to  municipalities,  as  is  done  by  Rev. 
St.  1899.  8§  585^  8542  [Ann.  St.  1900,  PP. 
2961,  4015].— City  of  Monett  v.  Hall  (Mo.  ApD.) 
579. 

LIENS. 

Appellate  Jurisdiction  of  Supreme  Court  in  pro- 
ceeding to  enforce  agister's  lien,  see  "Gonrta." 
18. 


Lien  of  partner  on  firm  property,  ses  "Partner- 
ship," S  2. 

Of  purchaser  at  invalid  tax  sale,  see  "Taxa- 
tion," I  7. 

Persons  concluded  by  judgment  in  action  to  en- 
force vendor's  lien,  see  ''Judgment,"  {  8. 

Persons  entitled  to  appeal  in  action  to  declare, 
see  "Appeal  and  Error,"  {  4. 

Zitent  acquired  (y  particular  remedie*  or  pro- 
ceeding!. 
Assessments    for    municipal    improvement,    see 
"Municipal  Orporations,"  I  4. 

Partioular  ohuset  of  Uena. 

See  "Mechanics'  Liens." 

Attorney's  lien,  see  "Attorney  and  Client,"  ft  1. 

Created  by  lease  as  chattel  mortgage,  see  "Chat- 
tel Mortgages,"  {  1. 

Landlord's  lien  for  rent,  see  "Landlord  and  Ten- 
ant," I  6. 

Mortgage,  see  "Chattel  Mortgages,"  i  3. 

Vendor^  lien  on  lands  sold,  see  "Vendor  and 
Purchaser,"  i  5. 

LIFE  ESTATES. 

See  "Dower";    Estates  Tail";    "Rcmaindera.'' 
Creation  by  will,  see  "Wills,"  {  4. 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Partioular  action*  or  proeeedingB, 

See  "Trespass  to  Try  Title,"  {  2. 

For  penalties  for  violation  of  anti-trust  law. 
see  "Monopolies,"  $  1. 

To  recover  bank  deposit,  see  "Banka  and  Bank- 
ing," I  1. 

§   1.     Statutes  of  llmltatloii. 

The  statute  of  limitations  will  run  against  a 
school  district  as  well  as  a  county,  state,  or 
town.— Clarke  v.  School  Dist  No.  16  (Ark.)  677. 

•The  statute  of  limitations  is  not  a  bar  to 
the  correction  of  a  deed,  under  Ky.  St.  1903,  I 
2543,  where  the  vendee  has  been  in  possearaon 
of  the  land.-Hin  v.  Clark  (Ky.)  805. 

An  attachment  bond  is  included  under  Bev. 
St.  1899,  ft  4272  [Ann.  St  1906,  p.  2347],  and 
suit  may  be  brought  thereon  within  10  years 
from  accrual  of  cause  of  action. — State  ex  rel. 
Enterprise  Milling  Co.  v.  Brown  (Mo.)  630. 

•The  right  of  relator  to  have  tax  billa  is- 
sued against  defendants  to  pay  for  the  i>aving 
of  a  street  held  a  liability  or  obligation  created 
by  stetute  within  Rev.  St  1899,  ft  4273  (Ann. 
St.  1906,  p.  2349],  limiting  the  time  to  sue  on 
such  claims  to  five  years.-— City  of  Moberly  ex 
rel.  Moberly  Brick,  Tile  &  Earthen-Ware  Co.  v. 
Hassett  (Mo.  App.)  115. 

•Limitations  do  not  run  against  the  state  nn- 
lesa  so  expressly  enacted. — Wateia-Pierce  Oil 
Co.  v.  State  (Tex.  Civ.  App.)  918. 

ft  8.    CompvtatleB  of  period  of  Iladta- 
tloa. 

•The  right  of  a  county  treasurer  and  a  school 
district  to  recover  money  illegally  paid  as  salary 
to  the  clerk  of  the  l}oard  of  school  directors 
held  barred  by  limitations  after  three  years.— 
Clarke  v.  School  Dist  No.  16  (Ark.)  677. 

The  right  of  minority  stockholders  of  a  cor^ 
poration  to  compel  defendant  controlling  it  to 
satisfy  a  judgment  obtained  against  it^  baaed 
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on  fraudulent  conduct,  held  to  accrue  when  the 
corporation  i8  compelled  to  pay  the  judgment. 
— Dodd  V.  Pittsburg,  C,  C.  &  St  L.  R.  Co.  (Ky.) 
787. 

•An  action  by  the  owner  of  a  vested  re- 
mainder iu  certam  bank  stock,  against  the  bank 
as  an  alleged  trustee,  for  assisting  in  a  sale  of 
the  stock  by  the  owner  of  the  life  estate,  held 
barred  by  the  statute  of  limitations. — Yeager  v. 
Bank  of  Kentucky  (Ky.)  806. 

*RuIe  stated  as  to  amendments  to  a  petition 
which  will  admit  the  bar  of  the  statute  of  limita- 
tions.—Texas  &  N.  O.  E.  Co.  V.  Clippenger  (Tex. 
Civ.  App.)  155. 

*An  amended  petition  in  an  action  for  injuries 
to  a  passenger  held  not  to  state  a  new  cause  of 
action  so  as  to  admit  the  bar  of  the  statute  of 
limitations.— Texas  &  N.  O.  R.  Co.  t.  Clippenger 
(Tex.  Civ.  App.)  155. 

*An  action  by  a  landlord  for  conversion  of  a 
crop  produced  on  the  leased  premises  held  not 
barred  by  the  two-year  statute  of  limitations. 
—Sexton  Rice  &  Irrigation  Co.  v.  Sexton  (Tex. 
Civ.  App.)  728. 

*A  subsequent  amended  petition  held  not  to 
state  a  new  cause  of  action  from  that  set  forth 
in  the  first  amended  petition. — Sexton  Rice  & 
Irrigation  Co.  v.  Sexton  (Tex.  Civ.  App.)  728. 

•Right  to  recover  rents  for  a  mill  site  and 
water  privilege,  held  limited  to  two  years  prior 
to  the  commencement  of  the  action. — ^Briggs 
V.  Avary  (Tex.  Civ.  App.)  004. 


S   S. 


of    bar    by 


Operatloii    aad    eSeot 
Umltatloii. 

In  a  suit  to  recover  on  tax  bills  issued  by  a 
city  held,  that  the  parties  against  whom  tlify 
were  issued,  being  the  real  parties  in  intpri^st, 
may  interpose  a  plea  of  the  statute  oC  limitu- 
tions  in  that  the  bills  were  not  issued  within  tbe 
statutory  period  after  right  to  tbpm  accrupil.— 
City  of  Moberly  ex  rel.  Moberlv  Brict,  Tijtf  i 
Earthen-Wnre  Co.  t.  Hassett  (Mo.  App.)  115. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  {  8. 

LIQUOR  SELLING. 

See  'intoxicating  Liquors." 

LIS  PENDENS. 

One  purchasing  land  from  a  purchaser  holding 
under  a  recorded  title  deed  held  to  acqufre  title 
as  against  the  vendor,  under  Ky.  St.  1903,  {§ 
SCO,  23d8a.— Begley  t.  Combs  (Ky.)  246. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  i  5. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," <  8. 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

LOANS. 

To  decedent  as  claim  against  estate,  see  "Ex- 
ecutors and  Administrators,"  {  ^ 
To  insured,  see  "Insurance,"  i  i. 


LOCAL  LAWS. 

See  "Statutes,"  U  2,  6. 

•Point  umotated.    See  ■yllalraa. 


LOCAL  OPTION. 

Scope  and  extent  of  review  of  dismissal  of  peti- 
tion to  restrain  prosecutions  for  violation  of 
local  option  law,  see  "Appeal  and  B^ror,"  i 
20. 

Traffic  in  intoxicating  liquors,  see  "Intoxicating 
liquors,"  I  2. 

LOGS  AND  LOGGING. 

Conversion  of  timber,  see  "Trover  and  Conver- 
sion," I  1. 

Damages  for  trespass,  see  "Trespass,"  {  1. 

Election  of  remedy  for  cutting  timber,  see 
"Election  of  Remedies." 

Judgment  in  action  for  value  of  timber  cut  on 
land  as  bar  to  ejectment  and  recovery  for  use 
and  occupation,  see  "Judgment,"  §  7. 

Persons  entitled  to  appeal  in  action  to  declare 
lien  on  logs,  see  "Appeal  and  Error,"  §  4. 

Waiver  of  trespass  in  cutting  timber  to  sne 
in  assumnsit  for  value  of  timber  cut,  see  "A- 
tion,"  i  tT 

•A  deed  of  standing  merchantable  timber 
specifying  no  time  for  Its  removal  held  to  con- 
vey an  estate  in  the  timber  terminable  after 
a  reasonable  time  for  the  removal. — Garden 
City  Stave  &  Heading  Co.  v.  Sims  (Ark.)  059. 

Facts  held  to  show  that  a  purchaser  of  stand- 
ing timber  had  not  had  a  reasonable  time  for 
the  removal  thereof. — Garden  City  Stave  & 
Heading  Co.  ▼.  Sims  (Ark.)  959. 

In  an  action  for  breach  of  a  contract  entitling 
plaintiff  to  cut  and  haul  timber,  held,  under  the 
evidence,  proper  to  refuse  to  direct  a  verdict 
for  defendant. — Freeborn  Coal  &  Coke  Co.  v. 
Phillips   (Ky.)  302. 

In  an  action  for  breach  of  a  contract  en- 
titling plaintiff  to  cut  and  haul  timber,  a  ver- 
dict for  plaintiff  held  not  flagrantly  against  the 
evidence. — Freeborn  Coal  &  Coke  Co.  v.  Phil- 
lips (Ky.)  302. 

Facts  held  to  show  plaintiff  entitled  to  recover 
for  breach  of  a  contract  to  cut  and  haul  tim- 
ber.—Freeborn  Coal  &  Coke  Co.  v.  Phillips 
(Ky.)  302. 

Under  Ky.  St.  1903.  S  1409,  subsecs.  13,  14, 
and  section  1908.  a  transfer  of  standing  tim- 
ber by  indorsement  on  the  back  of  a  deed, 
without  branding  the  trees,  though  sufficient  as 
between  the  parties,  was  invalid  regarding  the 
trees  as  personalty,  in  the  absence  of  record, 
as  against  a  subsequent  bona  fide  purchaser 
from  the  transferror. — V.  Bowerman  &  Co.  v. 
Taylor  (Ky.)  846. 

•A  contract  for  the  sale  of  standing  timber, 
which  specifies  no  time  for  the  removal  there- 
of, requires  their  removal  within  a  reasonable 
time,  and  operates  to  convert  the  trees  into  per- 
sonal property.— y.  Bowerman  &  Co.  v.  Tay- 
lor (Ky.)  846. 

Under  Ky.  St  1903,  i  496.  a  transfer  of 
standing  timber  by  indorsement  on  the  back  of 
a  deed,  which  transfer  was  not  recorded,  held 
insufficient  to  pass  title  to  the  trees  regarded 
as  real  estate,  as  against  a  subsequent  bona 
fide  purchaser  from  the  transferror. — V.  Bow- 
erman &  Co.  V.  Taylor  (Ky.)  846. 

•Where  standing  trees  were  conveyed  by 
deed,  to  be  removed  within  10  years,  they  re- 
mained real  estate,  though  they  were  marked 
for  identification.— V.  Bowerman  &  Co.  v.  Tay- 
lor (Ky.)  846. 

LOST  INSTRUMENTS. 

Where  it  is  sought  to  establish  a  lost  deed, 
evidence  of  sales  and  resales  of  land  under  Uie 
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claim  of  ownership  hj  the  vendeea,  general  repu- 
tation, of  ownership,  and  nonclaim  b7  persons 
who  woald  otherwise  have  l>een  the  owners,  is 
admissible.— J.  M.  Guffey  Petroleum  Co.  T. 
Hooks  (Tex.  Civ.  Ak>.)  690. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persona." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  8§  4,  11. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MAINTENANCE. 

See  "HUhamperty  and  Maintenance." 

MALICE. 

See  "MaUdous  Mischief." 

Element  of  libel,  see  "Libel  and  Slander."  I  2. 

MALICIOUS  MISCHIEF. 

'Evidence  held  snfficient  to  snstain  a  convic- 
tion of  malicions  mischief  by  shooting  stock. — 
Atwood  T.  State  (Ark.)  953. 

MALPRACTICE. 

Liability  of  physician,  see  "Physicians  and  Sur- 
geons." 

Province  of  court  and  Jury  in  action  for.  see 
"Trial."  i  3. 

MANDATE. 

To  lower  conrt  on  decision  on  appeal  or  writ  of 
error,  see  "Appeal  and  Brror,^'  i  36. 

MANSUUGHTER. 

See  "Homicide." 

MARRIAGE. 

See  "Divorce" ;   "Husband  and  Wife." 

In  the  settlement  of  decedent's  estate,  evidence 
held  sufficient  to  show  that  the  marriage  between 
decedent  and  one  of  the  defendants  was  legal. — 
Baker  v.  Gibson  (Ky.)  2S3. 

*Open,  notorious  cohabitation  between  defend- 
ant and  a  woman,  without  a  marriaee  contract 
by  words  de  pnesenti,  does  not  establish  a  com- 
mon-law marriage. — State  t.  Kennedy  (Mo.)  57. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

Operation  and  effect  of  wife's  acknowledgment, 
see  "Acknowledgment,"  i  S. 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Applicability   of   instruction   to   pleadini^    and 

evidence  in  action  for  death  of  servant,  see 

"Trial,"  <  & 


Deciuons  of  state  courts  In  action  tor  Injuries 
to  servant  as  rule  of  decision  in  United  States 
court,  see  "Courts,"  |  4. 

Employers'  liability  insurance,  see  "Inaurance," 
J  3. 

Harmless  error  In  action  for  deatli  of  servant, 
see  "Appeal  and  Error,"  fj  81.  32. 

Harmless  error  in  action  for  injuries  to  servant, 
see  "Appeal  and  Error,"  {  26. 

Jurisdiction  of  court  of  action  for  injuries  to 
servant  in  another  state,  see  "Courts."  i  1. 

Laws  authorising  laborers  to  form  trade 
unions  as  class  legislation,  see  "Constitutional 
Law,"  {  3. 

Liability  of  charitable  institution  for  torts  of 
employ^,  see  "Charities,"  |  !■ 

Liability  of  servant  for  sales  of  liquor  to  mi- 
nors, see  "Intoxicating  Liquors,"  {  5. 

Payment  of  additional  jirenuum  on  employer's 
liability  insurance  policy  as  accord  and  satis- 
faction, see  "Accord  and  Satisfaction." 

Preeumptions  as  to  laws  of  other  states  relat- 
ing to  fellow  servanta,  see  "Evidence,"  {  2. 

Province  of  court  and  jury  in  action  for  death 
of  servant,  see  "Trial,"  |  3. 

Requesta  for  instrnctions  in  action  for  injuries 
to  employe,  see  "Trial,"  i  7. 

Right  of  action  against  servant  for  causins 
death,  see  "Death,"  |  2. 

I  1.    The  relation. 

*A  corporation  held  liable  for  breach  of  a 
contract  of  employment  on  disdiarging  plaintiff 
because  it  had  merged  its  bnsiness  into  anoth- 
er corporation. — Ohipman  y.  Turner,  Day  & 
Woolworth  Mfg.  Co.  (Ky.)  8S2. 

{  2.  Master's  llahUlty  f»r  lajvrles  to 
servant— Hatare  amd  extent  In 
(eneral. 

*Where  plaintiff  was  injured  while  assisting 
in  propping  a  dangerous  pc^on  of  the  roof  of  a 
mine  necessary  for  the  furtherance  of  the  work, 
it  was  no  defense  to  his  action  for  injuries  that 
he  was  not  acting  within  the  scope  of  his  em- 
ployment when  he  was  injured.— Ballon  v.  Pot- 
ter (Ky.)  1178. 

In  an  action  for  death  of  a  railroad  engineer, 
it  was  no  defense  that  the  derailment  resulted 
from  the  acta  of  wreckers,  if  defendant  was 
negligent  in  failing  to  properly  inspect  the 
track. — Thompson  v.  Galveston.  H.  &  S.  A. 
Ky.  Co.  (Tex.  Civ.  App.)  910. 


i  3. 


appllanees. 


Tools,    maohlBery, 

and  places  for  xroriL 

•Employ^  on  a  train  held  grossly  negligent 
toward  those  on  an  approaching  train.— Louis- 
ville &  N.  R.  Co.  V.  Brown  (Ky.)  795. 

*A  railway  company  must  furnish  reasonably 
safe  ade  tracks  for  use  by  ita  employes  in 
switching  cars.— Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Zachary's  Adm'r  (Ky.)  842. 

A  master  held  to  have  violated  his  duty  to 
furnish  his  employe  a  safe  place  to  work.— 
Owensboro  Brick  &  Sewer  Pipe  Co.  v.  Glenn 
(Ky.)  119S. 

Railroad  operatives  keid  entitled  to  assume 
that  the  company  had  used  reasonable  care  to 
keep  the  track  and  roadbed  in  a  reasonably  safe 
condition  and  did  not  assume  risks  of  which 
they  had  no  knowledge  resulting  from  the  rail- 
road company's  failure  so  to  do. — Hach  ▼.  St. 
Louis,  I.  ^  &  S.  Ry.  Co.  (Mo.)  825, 

*The  duty  to  use  care  to  furnish  an  employe 
a  safe  place  to  work  MM  not  to  extend  to  ele- 
vated cogwheels,  so  as  to  render  the  employer 
liable  to  an  employe  who  stepped  on  them  to 
steady  himself.— Leffler  v.  Anheuser-Busch  Brew- 
ing Ass'n  (Mo.  App.)  ICKi. 

•Under  Rev.  St.  1899,  c  133,  art  2.  j»  8820. 
8823.  8826  [Ann.  St.  1906.  pp.  40i)6,  409S. 
4099],  placing  of  a  shot  between  two  entnes 
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«f  a  mine  held  to  render  the  mine  owner  liable 
for  the  death  of  plaintiff's  htubicnd  killed  bj 
the  explosion. — Kirby  v.  Mannfactnrera'  Coal 
&  Coke  Co.  (Mo.  App.)  1060. 

*A  railroad  comi>any  failing  to  nee  ordinary 
care  to  discover  the  defective  condition  of  the 
standing  place  on  the  pilot  of  its  locomotives 
and  remedy  the  same  held  negligent. — Missoori, 
K.  &  T.  Ey.  Co.  T.  Wise  (Tex.  Civ.  App.)  466. 

•A  railroad  company  held  not  entitled  to 
delegate  to  its  aectionmen  its  duty  of  furnishing 
a  safe  track  and  keeping  the  same  in  repair. — 
Missouri,  K.  &  T.  Ry.  Co.  v.  Wise  fTex.  Civ. 
App.)  468. 

•Where  an  employ^  waa  at  the  place  of  duty 
ready  to  begin  work  when  called  on.  the  em- 
ployer owed  him  the  dnty  of  exercising  ordinary 
care.— Texas  te  P.  By.  Co.  v.  Johnson  (Tex.  Civ. 
App.)  773. 

Whether  a  railroad  company  was  negligent 
in  backin(^  an  engine  over  a  certain  track  with- 
out a  switchman  on  the  rear  thereof  to  keep 
a  lookout  held  not  dependent  on  the  existence  of 
any  rule  requiring  a  switchman  to  be  bo  sta- 
tioned.—Galveston,  H.  &  S.  A.  Ry.  Co.  T.  Wa- 
fer (Tex.  CSv.  App.)  897. 

•Ordinary  care,  as  applied  to  a  railroad's  ob- 
ligation to  furnish  reasonably  safe  appliances 
with  which  servants  are  required  to  perform 
their  duties,  may  require  a  very  high  degree 
of  diligence  in  accordance  with  the  circum- 
stances sarrounding  the  situation. — ^Thompson 
y.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Cir. 
App.)  910. 

I  4.    — ^  Felloiv  serrants. 

*RnI«  as  to  a  master's  liability  for  injuries  to 
servants  caused  by  other  servants  stated. — ^Louia- 
Tllle  ft  N.  R.  Co.  V.  Brown  (Ky.)  795. 

*The  role  that  no  recovery  may  be  had  from 
a  master  for  injury  to  a  servant,  not  causing 
death,  resalting  from  the  servant's  superior  of- 
ficer's ordinary  negligence,  is  limited  to  cases  in 
which  the  sn^rior  oSScer  has  immediate  control 
of  or  supervision  over  the  servant.— lioaisriUe 
&  N.  R.  Co.  v.  Brown  (Ky.)  795. 

*Tfae  engineer,  conductor,  and  brakeman  of  a 
train  held  not  fellow  servants  of  another  brake- 
man  so  as  to  bar  recovery  by  him  for  their  uegli- 
fence.— Louisville  ft  N.  R.  Co.  v.  Brown  (Ky.) 
95. 

*E>mployes  of  a  railroad  company  who  load 
tenders  with  coal  held  not  audi  fellow  servants 
of  a  brakeman  as  to  preclude  recovery  by  him 
for  injuries  from  coal  falling  from  the  tender. 
— LoDisville  ft  N.  R.  Co.  v.  Clark  (Ky.)  1184. 

*Duty  of  engineer  and  fireman  discovering 
decedent  ahead  on  a  railroad  velocipede  held  to 
be,  on  observing  that  he  was  ignorant  of  the 
approadk  of  the  engine,  to  warn  him  and  stop  if 
seceasary  to  save  his  life.— Lynch  r.  Chicago  ft 
A.  Ry.  Co.  (Mo.)  68. 

The  act  of  a  chief  operator  who  was  the  vice 
principal  of  a  telephone  company  for  the  pur- 
pose of  maintaining  discipline  at  the  switch- 
board, held  an  act  of  superintendence  within 
the  scope  of  his  employment,  and  hence  the  tele- 
phone company  was  liable  for  an  injury  re- 
sulting therefrom.— Gompher  v.  Missouri  &  Kan- 
sas Telephone  Co.  (Mo.  App.)  536. 

By  the  decision  of  the  courts  of  the  United 
States  a  section  foreman  in  the  operation  nf 
his  hand  car  in  his  relation  to  the  section  hands 
stands  not  being  regarded  as  a  vice  principal 
of  the  company,  but  as  a  fellow  servant. — 
Chandler  t.  St.  Lonis  ft  S.  F.  R.  Co.  (Ma  App.) 
553. 

*lt  Is  not  recognised  by  the  courts  of  the 
United  States  as  a  rule,  or  common  law,  that 


where  a  servant  is  injured  by  the  concurrent 
negligence  of  a  master  and  fellow  servant  no 
action  will  lie  against  the  master. — Chandler  v. 
St.  Louis  ft  S.  F.  R.  Co.  (Mo.  App.)  553. 

*Tlie  act  of  a  pit  boss  in  a  coal  mine  in 
permitting  two  entries  to  converge,  and  a  shot 
to  be  placed  in  the  dividing  wall,  the  firing  of 
whidi  Killed  plaintifTs  husband,  held  negligence 
for  which  the  mine  owner  was  liable,  though 
Rev.  St  1899,  c.  133,  art  2.  f  8826  [Ann.  St 
1906,  p.  4099],  requires  the  placing  of  the 
shot  to  be  done  by  a  fellow  servant  of  the  de- 
ceased.—Kirby  V.  Manufacturers'  Coal  ft  Coke 
(30.  (Mo.  App.)  1069. 

*The  term  "fellow  servants,"  in  connection 
with  evidence  in  an  action  for  injuries  to  a 
switchman,  defined. — Southern  Pac.  Co.  v.  Al- 
len (Tex.  Civ.  App.)  441. 

A  railroad  company  failing  to  comply  with 
the  federal  safety  appliance  act  (Act  March  2, 
1893,  c.  196,  27  Stat  531  [D.  S,  Comp.  St 
1901,  p.  8174])  held  liable  for  injuries  received 
by  a  switchman,  notwithstanding  the  negligence 
of  fellow  servants.- Southern  Pac.  Co.  v.  Allen 
(Tex.  Civ.  App.)  441. 

*Employte  charged  with  the  dnty  of  keeping 
a  place  to  work  and  machinery  in  a  safe  condi- 
tion, and  of  inspecting  the  same,  are  vice  prin- 
cipals of  tlie  employer.— Missouri,  K.  ft  T.  Ry. 
Co.  V.  Wise  CTex-  Civ.  App.)  465. 

•Neither  |t  roundhouse  inspector  nor  a  sec- 
tion foreman  and  his  men  are  fellow  servants 
of  a  brakeman.— Missouri,  K.  ft  T.  Ry.  Ck>.  v. 
Wise  (Tex.  Civ.  App.)  465. 

A  railroad  company  hdd  not  entitled  to  dele- 
{tate  to  its  section  foremian  its  duty  of  fumish- 
mg  a  safe  track  and  keeping  the  same  in  re- 
pair.— Missouri,  K.  ft  T.  By.  Co.  t.  Wise  (Tex. 
Civ,  App.)  465! 

*A  master  is  liable  for  the  injuries  received 
by  an  employs  in  consequence  of  the  master's 
negligence  concurring  with  the  negligence  of  a 
fellow  servant. — Missouri.  K.  ft  TT  Ry.  Ca  v. 
Wise  (Tex.  Civ.  App.)  465. 

{   6.    .—  Risks  assnaBed  Itj  servaat. 

•Where  work  is  hazardous,  the  fact  that  an 
employd  is  ordered  to  do  the  work  in  the  most 
hazardous  way  affords  him  no  ground  of  com- 
plaint if  he  knew  of  the  danger  incident  to  the 
doing  of  the  work  in  that  particular  way,  and 
with  such  knowledge  proceeded  therewith.— Kir- 
by V.  Hillside  Coal  Co.  (Ky.)  27& 

•A  servant  who  with  knowledge  of  the  hazard 
proceeds  with  the  work  as  directed  held  to  as- 
sume the  risk.- Kirby  v.  Hillside  Coal  Go.  (Ky.) 
278. 

•An  employ^  in  a  coal  mine,  injured  while 
working  in  a  particular  manner  in  accordance 
with  orders  given  by  the  employer,  held  not  en- 
titled to  recover. — Kirby  v.  Hillside  Coal  Co. 
(Ky.)  278. 

•Where  an  infant  of  tender  years  is  employed 
at  a  hazardous  business,  the  master  must  at 
his  peril  see  that  he  comprehends  the  dangers. — 
Beckwith  Organ  Co.  v.  Malone  (Ky.)  809. 

•Kmployes  working  in  and  about  shops  using 
machinery  and  heavy  articles  of  wood  and  met- 
al assume  the  risks  ordinarily  incident  to  their 
employment— B.  F.  Avery  ft  Sons  v.  Lung 
(Ky.)  865. 

•An  adult  may  assume  the  risks  incident  to 
insecure  premises  or  insufficient  tools,  and  if  he 
does  so  with  full  knowledge  of  the  conditions, 
the  master  is  not  liable  for  injuries  resulting 
ther^rom.— B.  F.  Avery  ft  Sons  v.  Lung  (Ky.) 
865. 

Railroad  operatives  held  entitled  to  assume 
that  the  company  had  used  reasonable  care  to 
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keep  the  track  and  roadbed  in  a  reasonably 
safe  condition,  and  did  not  assume  risks  of 
whicli  the;  had  no  knowledge,  resulting  from 
the  railroad  oompanj's  failure  so  to  do.— Hach 
V.  St  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  525. 

*In  an  action  for  personal  injury,  plaintiff 
denied  the  recovery,  since  the  reason  of  such 
injury  was  assumed  by  him  as  one  of  the 
incidents  of  his  employment. — Chandler  t.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  553. 

*A  servant  does  not  assume  the  risk  of  his 
employer's  negligence. — Kirhy  v.  Manufactur- 
ers' Coal  &  Coke  Co.  (Mo.  App.)  lOSO. 

*The  question  of  contributory  negligence,  and 
not  of  assumption  of  risk,  held  presented  by  the 
facts.— Rogers  v.  Rundell  (Mo.  App.)  1096. 

*The  nature  of  the  defenses  of  assumed  risk 
and  contributory  negligence  defined. — Southern 
Pac.  (>>.  V.  Allen  (Tex.  CW.  App.)  441. 

*The  injuries  sustained  by  a  switchman 
while  employed  In  Arizona  in  switching  cars 
not  equipped  with  sufficient  automatic  couplers, 
as  required  by  the  federal  safety  appliance  act 
(Act  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S. 
Comp.  St  1901,  p.  3174]),  held  to  result  from 
a  risk  which  he  did  not  assume,  under  Rev.  St, 
1901.  Ariz.  par.  2767.— Southern  Pac.  Co.  v. 
Allen  (Tex.  Civ.  App.)  441. 

•The  federal  safety  appliance  act  (Act  March 
2,  1893,  c.  196,  27  SUt  531  [C.  S.  Comp.  St 
1901,  p.  3174])  abolishes  the  defense  of  assumed 
risk  and  any  other  defense  based  on  identically 
the  same  facts  which  would  establish  that  de- 
fense if  available.— Southern  Pac  Co.  v.  Allen 
(Tex.  ClT.  App.)  441. 

*An  employ^  held  to  have  assumed  the  risk 
of  injury.— Thompson  v.  Planters'  (Compress  Co. 
(Tex.  Civ.  App.)  470. 

*A  servant  held  to  have  assumed  the  risk  of 
his  injury.— Currie  v.  Missouri,  K.  Sc  T.  Ry- 
Co.  of  Texas  (Tex.  Civ.  App.)  1149. 

t   6.   —  Gontrllratvry     mecliceiiee  .  of 
•erramt. 

♦In  an  action  by  an  employ^  for  injuries  re- 
ceived through  the  falling  of  a  board  in  de- 
fendant's factory,  defendant  held  not  liable.— 
B.  F.  Avery  &  Sons  v.  Lung  (Ky.)  866. 

*A  brakeman  held  entitled  to  presume  that  a 
coal  tender  was  properly  loaded. — Louisville  & 
N.  R.  Co.  V.  Clark  (Ky.)  1184. 

Rev.  St  1800.  c.  133.  art  2,  }  8M»  [Ann. 
St  1906,  p.  4099],  held  to  merely  impose  dili- 
gence and  caution  on  the  shot  firer,  but  not 
to  render  him  negligent  for  failing  to  discover 
that  the  shot  was  dangerous.— Kirby  v.  Manu- 
facturers' Coal  &  Coke  Co.  (Mo.  App.)  1069. 

•A  switchman  who  has  signaled  the  engineer 
not  to  move  cars  while  he  is  between  them  at- 
tempting to  uncouple  them  has  the  right  to 
act  on  the  assumption  that  his  signal  will  be 
obeyed.— Southern  Pac.  Co.  v.  Allen  (Tex.  Civ. 
App.)  441. 

*A  violation  by  a  servant  of  his  master's 
rules  is  not  negligence  per  se,  and  whether  the 
servant  is  negligent  is  for  the  jury.— Southern 
Pac.  Co.  V.  Allen  (Tex.  Civ.  App.)  441. 

*If  an  engineer  ran  his  locomotive  at  a  speed 
of  50  or  60  miles  an  hoiu:  at  the  time  it  left 
the  track  on  a  curve,  and  such  speed  proximate- 
ly contributed  to  the  derailment  no  recovery 
may  be  bad  for  his  death.— Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Gillespie  (Tex.  Civ.  App.)  707. 

i  7.    —  Aotiona. 

An  action  against  a  mine  owner  for  death  of 
a  shot  firer  held  not  an  attempt  to  recover  for 
the  violation  of  Rev.  St  1899,  c.  133.  art  2, 
I  8823  [Ann.  St  1900,  p.  4098J.  on  account  of 


an  injury  not  intended  to  be  prevented  by  the 
statute.— Kirby  v.  Manufacturers'  C!oal  &  Coke 
Co.  (Mo.  App.)  1069. 

f   8.    ^—  neadlng- 

♦In  an  action  for  injuries  to  a  servant,  a  j)eti- 
tion  held  to  sufficiently  allege  that  plaintiff 
only  continued  to  work  a  reasonable  time  after 
defendants'  promise  to  prop  the  entry  of  a 
mine  by  their  failure  to  perform  whi(^  plaintiff 
was  injured.— Ballou  v.  Potter  (Ky.)  IItSl 

♦An  allegation,  in  a  petition  in  an  action  for 
death  of  an  engineer  by  derailment  held  to 
raise  the  issue  of  negligence  in  defendant's 
failure  to  inspect  the  track,  thongh  ibe  wreck 
resulted  from  the  intentional  displacement  of  a 
rail  by  wreckers.- Thompson  t.  Galveston,  H. 
&  S.  A.  Ry.  Ck>.  (Tex.  Civ.  App.)  910. 

♦In  an  action  for  injuries  to  a  servant,  cer- 
tain evidence  held  insufficient  to  warrant  a  re- 
covery, as  not  within  the  allegations  of  the  peti- 
tion.—Currie  T.  Missouri.  K.  &  T.  Ry.  Co.  of 
Texas  (Tex.  CSv.  App.)  1149. 

f  9.    — —  BvUeaoe. 

EiVidence  held  insufficient  to  sustain  a  recov- 
ery against  a  railroad  by  a  sectionhand  who  was 
injured  by  falling  from  a  band  car. — Louisville 
&  N.  R.  Co.  V.  Guest's  Adm'r  (Ky.)  817. 

♦Bvidence,  in  an  action  against  a  railway 
company  for  the  death  of  a  conductor  alleged 
to. have  been  caused  by  a  defective  track,  held 
insufficient  to  sustain  a  verdict  for  plaintiff. — 
Cincinnati,  N.  O.  ft  T.  P.  Ry.  Co.  v.  Zachaiy's 
Adm'r  (Ky.)  842. 

In  an  action  for  the  death  of  plainlifTs  son. 
who  was  run  down  wliile  riding  on  a  railroad 
velocipede,  reversible  error  held  not  to  have  been 
committed  in  the  admission  of  certain  evidence. 
—Lynch  v.  Chicago  ft  A.  Ry.  Co.  (Mo.)  6& 

Evidence  in  an  action  for  the  death  of  plain- 
tiff's son  held  to  warrant  a  finding  that  decedent 
was  struck  and  killed  while  on  his  railroad 
velocipede  by  an  engine  running  backward,  that 
the  engineer  and  fireman  saw  decedent  in  b'la 
position  of  peril,  and  that  he  was  unaware  there- 
of in  ample  time  to  have  avoided  running  him 
down,  and  that  no  effort  was  made  to  chedc  the 
engine's  speed. — Lynch  v.  Chicago  ft  A.  Ry.  Co. 

(Mo.)  ea 

♦The  starting  of  elevated  cogwheels  when  an 
employ^  rested  his  foot  on  them  held  not  to  be 
regarded  as  bespeaking  negligence  under  the  doc- 
trine of  res  ipsa  loquitur.— Leffler  v.  Anheuser- 
Busch  Brewing  Ass'n  (Mo.  App.)  105. 

♦In  an  action  for  injuries  sustained  by  an 
employ^,  certain  evidence  held  not  to  be  takoi 
as  evidence  from  which  negligence  by  the  em- 
ployer might  be  inferred. — ^Leffler  v.  Anhenser- 
Buscfa  Brewing  Ass'n  (Mo.  App.)  1()6. 

In  an  action  for  injuries  sustained  by  an  em- 
ploy*, certain  evidence  fceld  properly  excluded.— 
Leffler  v.  Anheuser-Busch  Brewing  Ass'n  (Ma 
App.)  105. 

♦Evidence  in  an  action  for  injury  sustained 
by  an  employ^  who  while  up  a  ladder  was  seized 
with  a  dizziness  and  to  steady  himself  rested  his 
foot  on  the  cogwheels  of  a  machine,  which  drew 
it  in,  held  not  to  show  that  the  motion  of  the 
machine  was  due  to  an  imperfection  in  any  of 
the  arrangements  of  whidi  the  employer  knew, 
or  in  prudence  ought  to  have  known.— Leffler  v. 
Anheuser-Busch  Brewing  Ass'n  (Ma  App.)  106. 

Evidence  held  sufficient  to  show  negligence 
in  supporting  the  roof  of  a  mine,  by  the  caving 
of  which  a  miner  was  killed. — Rogers  v.  Run- 
deU  (Ma  App.)  1096. 

In  an  action  for  injuries  to  an  employe  oper- 
ating a  gin  stand,  evidence  held  to  justify  a 
findiug  that  there  were  no  defects  in  the  ma- 
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chinei7.— Thompson  t.  Planters'  Compress  Go. 
(Tex.  Civ.  App.)  470. 

•In  an  action  for  injnries  to  an  employs,  a 
finding  of  oontributorr  negliKence  held  jostified. 
—Thompson  v.  Planters'  Compress  Co.  (Tex. 
Civ.  App.)  470. 

In  an  action  against  a  railway  company  for 
the  death  of  an  engineer  in  a  derailment,  his 
watdi  held  proper  evidence  to  show  time  of  ac- 
cident as  proving  rate  of  speed. — Galveston,  H. 
&  S.  A.  By.  Co.  V.  Gillespie  (Tex.  Civ.  App.) 
707. 

*In  an  action  for  the  death  of  an  engineer  in 
a  derailment  held  the  com^ny  could  not  show 
he  had  been  previoosly  disciplined  for  negligent- 
ly running  tus  train  at  high  q>eed  in  violation 
of  orders.— Galveston,  H.  &  S.  A.  By.  Ca  v. 
GiUespie  (Tex.  Civ:  App.)  707. 

*In  an  action  for  negligent  death  of  an  em- 
ploys, the  evidence  held  to  show  that  decedent 
was  at  the  time  of  the  injuries  in  the  duty  of  bis 
employment.— Texas  &  P.  Ry.  Co.  v.  Johnson 
(Tex.  Civ.  App.)  773. 

Evidence,  in  an  action  for.  injury  to  an  em- 
ployfi  who  was  run  down  by  an  engine,  held 
to  warrant  a  finding  that  no  switchman  was 
on  the  footboard  of  the  tender  to  keep  a  look- 
out ahead.— Galveston,  H.  &  S.  A.  By.  <3o.  v. 
Wafer  (Tex.  Civ.  App.)  897. 

Evidence  that  while  defendant's  employes 
were  working  on  a  curve  in  its  railroad  track 
at  which  decedent  was  killed,  other  parts  of 
the  track  would  become  defective,  held  imma- 
terial.—Tbompeon  V.  Galveston,  H.  &  S.  A.  By. 
Co.  (Tex.  Civ.  App.)  910. 

8  10.  —  QvestloBS  for  Jnrr.  ^    .  „ 

•Whether  a  brakeman  was  injured  by  the  fall- 
ing of  a  piece  of  coal  from  a  tender  held,  under 
the  evidence,  for  the  jury^— Louisville  &  N.  B. 
Co.  V.  Clark  (Ky.)  1184. 

•Whether  or  not  a  master  had  furnished  his 
employs  a  safe  place  to  work  and  properly  in- 
structed him  as  to  dangers  incident  to  the  em- 
ployment held  for  the  jury. — Owensboro  Brick  & 
Sewer  Pipe  Coi  v.  Glenn  (Ky.)  1195. 

•Sividence  in  an  action  for  the  death  of  plain- 
tiff's son  who  was  run  down  by  an  engine  while 
he  was  riding  on  a  railroad  velocipede  held  not 
to  ^w  that  be  was  guilty  of  contributorv  neg- 
ligence as  a  matter  of  law. — Lynch  v.  Chicago 
&  A.  By.  Co.  (Mo.)  68. 

In  an  action  for  death  of  a  railroad  enpneer 
in  a  wreck  caused  by  a  broken  rail,  evidence 
held  to  recjnire  submis»on  of  the  question  of 
defendant's  negligence  to  the  jury,— Hach  v. 
St.  Louis,  L  M.  &  S.  Ry.  (To.  (Mo.)  523. 

•In  an  action  against  a  miner  for  death  of  an 
employe,  decedents  contributory  negligence  held 
for  the  jury  under  the  evidence.— Kirby  v. 
Manufacturers'  Coal  &  Coke  'Co.  (Mo.  App.) 
1069. 

•Whether  a  switchman,  injured  while  un- 
coupling cars  equipped  with  defective  auto- 
matic couplers,  was  guilty  of  contributory  neg- 
ligence in  placing  his  arm  between  the  buffers, 
held  for  the  jury.— Southern  Pac.  Co.  v.  Allen 
OTex.  Civ.  App.)  441. 

•Whether  a  switchman,  injured  while  un- 
coupling cars  equipped  with  automatic  couplers 
which  were  defective,  in  violation  of  the  federal 
safety  appliance  act  (Act  March  2,  1893,  c. 
196,  27  Stat  531  (U.  S.  Comp.  St  1901,  p. 
3174]),  was  guilty  of  contributory  negligence 
in  failing  to  use  safer  means,  and  in  violation 
of  his  employer's  rules,  held  for  the  jury.—. 
Southern  Pac  Co.  v.  Allen  (Tex.  Civ.  App.)  441. 

•In  an  action  against  a  railway  company  for 
the  death  of  an  engineer  questions  of  negligence 


and  contributory  Diligence  held  tot  the  Jury. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  GiUespie 
(Tex.  CSV.  App.)  707. 

•In  an  action  for  negligent  death  of  an  em- 
ploys, the  question  of  decedent's  contributory 
negligence  held  for  the  jury.— Texas  &  P.  By. 
Co.  V.  Johnson  (Tex  Civ.  App.)  773. 

*In  ah  action  for  injury  to  an  employs  who 
was  run  down  by  an  engine,  whether  he  was 
guilty  of  negligence  in  standing  where  he  did 
from  three  to  five  minutes  held  for  the  jury. — 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Wafer  (Tex. 
CSV.  App.)  897. 

•In  an  action  for  death  of  a  railroad  engineer 
by  derailment  on  a  curve  alleged  to  have  re- 
sulted from  wreckers,  whether  defendant  was 
negligent  in  inspecting  the  track  at  that  point 
as  plaintiff  claimed,_Mltf  for  the  jury.— Thomp- 
son V.  Galveston,  H.  &  S.  A.  ^.  Co.  (Tex. 
Civ.  App.)  910. 

{'11.  -^  lasteuetloBS. 

In  an  action  for  death  of  a  railroad  engineer 
by  the  derailment  of  his  train  caused  by  a  de- 
fective portion  of  the  track,  an  instruction  on 
the  question  of  defendants  negligence  held 
proper.— Hach  v.  St.  Louis,  I.  M.  &  S.  Ry.  C!o. 
(Ma)  525. 

An  Instruction  on  contributory  negligence  of 
an  employs  held  to  leave  out  <rf  consideration 
a  material  matter.— Rogers  t.  Rnndell  (Me. 
App.)  1096. 

In  an  action  for  injuries  to  a  switchman,  an 
instmction  held  erroneous  as  withdrawing  a 
question  from  the  jury.— Southern,  Pac.  .Co.  T. 
Allen  (Tex.  Civ.  App.)  441. 

In  an  action  for  injuries  to  a  brakemtn,  in- 
stmction heU  not  inconsistent  and  misleading. 
—Missouri,  K.  tt  T.  Ry.  Co.  v.  Wise  (Tex.  C3v. 
App.)  4BS. 

An  instruction,  in  an  action  for  injuries  to 
an  employs,  confusing  assumed  risk  and  con- 
tributory negligence,  held  not  ground  for  re- 
versal.- Thompson  v.  Planters'  Ck>mpres8  Co. 
(Tex.  Civ.  App.).  470. 

In  an  action  for  injnries  to  an  employs,  an 
instruction,  authorizing  a  recovery  if  he  did  not 
know  that  the  machine)^  was  defective,  held 
not  prejudicial  to  him.— 'Tbompson  v.  Planters' 
Compress  Co.  (Tex.  Civ.  App.)  470. 

In  an  action  for  injnries  to  sa  employs,  cer- 
tain instructions  fteld  not  misleading.— Thomp- 
son V.  Planters'  (Compress  Co.  (Tex.  Otr.  App.) 
470. 

•In  an  action  for  injuries  to  an  employs,  a 
charge  that  he  could  not  recover  if  he  know  at 
the  time  that  the  machinery  was  defective  held 
proper.— Thompson  v.  Planters'  Compress  Co. 
(Tex.  Civ.  App.)  470. 

In  an  action  against  a  railway  company  for 
the  death  of  an  engineer  in  a  derailment^  an 
instruction  held  not  objectionable  as  requiring 
the  company  to  furnish  rails  in  a  reasonably 
safe  condition.— Galveston,  H.  ft  S.  A.  Ry.  Co. 
V.  Gillespie  (Tex.  av.  App.)  707. 

•In  an  action  for  negligent  death  of  an  em- 
ploys, a  charge  submitting  the  issue  of  assumed 
risk  held  sufflcient  in  view  of  other  charges.— 
Texas  &  P.  Ry.  (3o.  v.  Johnson  (Tez.  CHv.  App.) 
773. 

•A  charge  held  to  properly  submit  the  Issue 
of  assumed  risk  under  the  statute.— Texas  ft  P. 
Ry.  Co.  V.  Johnson  (Tex.  Civ.  App.)  773. 

•In  an  action  for  negligent  death  of  a  rail- 
way engineer,  a  charge  defining  contributory 
negligence  fceW  proper  under  the  evidence. — Tex- 
as &  P.  Ry.  do.  V.  Johnson  (Tex.  Civ.  App.) 
773. 
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118.  ZiabUitiei    for    injnriea    to    third 
peraona. 

Where  death  was  caused  by  a  passenger  ele- 
vator operator's  negligence,  hdd,  his  employer 
cannot  be  held  negligent  merely  because  the 
operator  was  a  boy.— Davis'  Adm'r  v.  Ohio  Val- 
ley Banking  &  TVnst  Co.  (Ky.)  843. 

*The  ovnier  of  a  passenger  elevator  cannot 
escape  liability  for  the  negligent  killing  of  a 
boy  who  was  permitted  to  ride  on  top  of  the 
elevator  by  the  operator,  on  the  ground  that 
the  operator  was  unauthorized  to  grant  such 
permission. — Davis'  Adm'r  v.  Ohio  Valley  Bank- 
ing &  Trust  Co.  (Ky.)  843. 

*A  master  is  responsible  for  the  torts  of  the 
servant  committed  within  the  scope  of  his  em- 
ployment.— Compher  v.  Missouri  &  Kansas  Tele- 
phone Go.  (Mo.  App.)  636. 

MATERIALITY. 

Of  alteration  of  written  instroment,  see  "Al- 
teration of  Instruments." 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
nal  Law,"  t  9. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  f  2. 

For  breach  of  contract  of  carriage  of  passen- 
gers, see  "Carriers,"  i  7. 

For  causing  death,  see  "Death,"  t  2. 

For  injuries  to  shipment  of  live  stock,  aee  "Oar^ 
riers."  t  5. 

MECHANICS'  LIENS. 

(   1.    ProeeedlaiKa  to  perfeet. 

Complainant  heJd  not  entitled  to  an  Injunction 
restraining  defendants  firom  filing  several  me- 
chanics' liens  for  work  and  labor  done  under  a 
single  contract  on  the  ground  that  defendants 
had  been  overpaid. — ^Aimee  Realty  Co.  t.  Haller 
(Mo.  App.)  SSS. 

Under  Rev.  St.  1899.  |  4227  TAan.  St  1906, 
p.  2317],  a  contractor  for  painting  and  glazing 
several  bonses  ander  a  single  contract  held  en- 
titled to  file  separate  liens  on  each  bonse ;  it  not 
appearing  that  the  lots  on  which  the  bouses  were 
located  were  contiguous.— Aimee  Realty  Co.  t. 
Haller  (Mo.  App.l  58& 

i  S.    Enf  oroement. 

The  rule  against  splitting  demands  does  not 
apply  80  as  to  prevent  a  mechanics'  lien  claim- 
ant from  enforcing  each  of  several  liens  for  ma- 
terial and  labor  furnished  on  several  houses  un- 
der single  contract— Aimee  Realty  Co.  v.  Haller 
(Mo.  App.)  588. 


MEDICINES. 


See  "Druggists." 

MEETINGS. 

Town  meetings,  see  "Towns,"  S  1. 

MENTAL  ANGUISH. 

As  element  of  damages,  see  "Damages,"  f  1. 

MENTAL  SUFFERING. 

Element  of  damages  for  failure  to  deliver  or 
delay  in  delivering  telegrams,  see  "Telegraphs 
and  T^lepho&ea,"  i  2. 


MERGER. 


Of  cause  of  action 
ment,"  t  7. 


in  judgment,  see  "Jndc- 


MINES  AND  MINERALS. 

Commissions  of  brokers  for  sale  of  niining  leaae, 

see  "Brokers,"  {  2. 
Liability  of  mine  owner  for  injuries  to  or  death 

of  servant  see  "Master  and  Servant,"  SS  ^ 

Sufficiency  of  possession  of,  under  champerty 
statute,  see  ''Champerty  and  Maintenance." 

{   1.    Title,    aonvejanoea,   and   eoatraots. 

An  action  to  quiet  title  to  the  minerals  under 
the  surface  of  a  tract  of  land-AeM  maintainable, 
though  plaintiff  is  not  in  actual  possession  of 
land.— Combs  v.  Virginia  Iron,  Coal  &  Coke  Cow 
(Ky.)  816. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  "False  Pretenses";   "Fraud." 

insurance,"  t 


As  ground  of  estoppel,  see  "Estoppel,"  {  2. 
By  applicant  for  insurance,  see  "insui 


10. 


MISTAKE 


Ground  for  reformation  of  instroment,  see  "Ref- 
ormation of  Instruments,"  f  1. 

Ground  for  setting  aside  deed,  see  "Deeds,"  f  1. 

Parol  evidence  to  vary  written  instroment  see 
"Evidence,"  g  9. 

Recovery  of  payments  made  by,  see  "Payment" 
i  1* 

Recovery  of  taxes  paid  to  eooatj  by,  see  "C:k>un- 
ties,"  I  2. 

MODIFICATION. 

Of  contract,  see  "Contracts,"  {  3. 

MONEY  PAID. 

*A  payment  made  by  one  person  on  account 
of  another,  where  not  made  at  the  other's  re- 
quest, will  not  create  as  against  the  other  an 
obligation  In  favor  of  the  i>er80n  making  the 
payment.— Mings  v.  Origgsby  Const  Co.  (Tex. 
Civ.  App.)  192. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Payment," 

!  1. 
Recovery  of  price  paid  for  land,  see  "Vendor  and 

Purchaser,''  J  6. 
Recovery  of  tax  paid,  see  "Taxation,"  ^  4. 

MONOPOLIES. 

Certainty  of  anti-trust  law,  see  "StatuteSj"  i  1. 

Excessive  penalties  for  violation  of  anti-trust 
law,  see  ''Penalties,"  §  1. 

Grants  of  privileges  or  immunities,  see  "Con- 
stitutional Law,^'  f  3. 

Harmless  error  in  action  by  state  against  for^ 
eign  corporation  for  violation  of  anti-trust 
law,  see  "Appeal  and  Error,"  {  33. 

I   1.    Trasta  and  otker  eomblaatloaa  la 
restraint  of  trade. 

An  action  by  the  state  for  the  penalty  imposed 
by  Anti-Trust  Act  May  25,  1899  (Laws  1889, 
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?.  240,  e.  146),  and  Act  March  81,  1003  (Laws 
903.  p.  110,  c.  04),  held  not  barred  by  the  two 
and  foor  year  statutes  of  limitation  embodied 
in  the  Revised  Statutes.— Waters-Pierce  Oil  Co. 
V.  State  (Tex.  Civ.  App.)  018. 

A  civil  action  by  the  state  for  the  penalties 
imposed  by  Anti-Trust  Act  March  31,  1903 
(Laws  1003,  p.  110,  c.  04),  held  not  barred  in 
three  years,  notwithstandinc  Code  (3r.  Proc 
3800,  art  218.— Waters-PIerce  OU  Co.  t.  State 
(Tex.  Civ.  App.)  Oia 

Penalties  recoverable  under  Anti-Trust  Act 
May  25,  1800  (Laws  1800,  p.  246,  c.  146),  and 
Act  March  31,  1003  (Iaws  1008,  p.  110,  c.  04), 
held  not  barred  in  two  years  notwithstanding 
the  provisions  of  the  Penal  Code  and  the  Code 
of  Criminal  Procedure.— Waters-Pierce  OU  Co. 
V.  State  (Tex.  Civ.  App.)  018. 

The  penalties  imposed  by  Anti-Trust  Act  May 
25.  18»9  (Laws  1^,  p.  246,  c.  146),  held  not 
indefinite,  but  enforceable  by  civil  action. — Wa- 
ters-Pierce Oil  Co.   V.   Sute  (Tex.  Civ.  App.) 

oia 

An  action  by  the  state  for  penaltiee  Imposed 
by  Anti-Tmst  Act  May  26,  1800  (Laws  1800, 
p.  246,  a  146).  and  Act  March  81,  1003  (Laws 
1003,  p.  110,  c.  04),  imposing  penalties  for  vio- 
lations of  the  provisions  thereof,  held  not  a 
criminal  prosecution  within  Code  Cr.  Proc. 
1895,  art  210,  but  a  civil  suit— Waters-Pierce 
Oil  Co.  V.  State  (Tex.  Civ.  App.)  018. 

In  an  action  by  the  state  against  a  Missouri 
corporation  doing  business  in  the  state  for  vio- 
lating Anti-Tmst  Act  March  31,  1903  (Laws 
1903,  p.  119,  c  04).  an  instruction  held  not  mi»- 
leading.— Waters-Pierce  Oil  Co.  v.  State  (Tex. 
Civ.  App.)  Oia 

A  corporation  held  guil^  of  violating  Anti- 
Trust  Act  May  25,  18M  (Laws  1800,  p.  246,  c 
146),  and  Act  March  31,  1903  (Laws  1003,  p. 
110,  c.  04).— Waters-Pierce  Oil  Co.  v.  State 
(Tex.  Civ.  App.)  Oia 

A  proviso  In  the  Anti-Trust  Act  March  81, 
1903  (Laws  1903,  p.  110,  c.  04),  k«M  to  pre- 
serve whatever  rights  the  state  had  under  Anti- 
Trust  Act  May  26.  1800  (Laws  1800,  p.  246, 
c.  146).  including  the  right  to  recover  the  pen- 
alties imposed  thereby.— Waters-Pierce  Oil  Co. 
T.  State  CTez.  Civ.  App.)  Oia 

MONUMENTS. 

Marking  boundaries,  see  "Boundaries,"  {  1. 

MORTGAGES. 

By  or  to  husband  and  wife,  see  "Husband  and 
"Wife,"  I  2. 

Default  judgment  in  foreclosure,  see  "Judg- 
ment," i  3; 

Of  personal  property,  see  "Chattel  Mortgages." 

(    1.    Requisites  and  valldltr. 

A  mortgage  held  to  extend  only  to  a  life  In- 
terest in  the  land. — Couch  v.  Sisemore  (Ky.)  801. 

'There  can  be  no  mortgage  without  a  debt. — 
Duell  V.  Leslie  (Mo.)  4£0. 

*A  transaction  held  either  a  conditional  sale 
or  a  mortgage,  depending  on  the  question  wheth- 
er the  relation  of  debtor  and  crMitor  remained. 
—Duell  V.  Leslie  (Mo.)  489. 

'Distinction  between  the  effect  of  an  absolute 
deed,  with  agreement  by  the  grantee  to  convey 
for  a  specified  price,  as  a  mortgage  or  as  a  con- 
ditional sale,  stated. — ^Duell  v.  Leslie  (Mo.)  489. 

A  conveyance  absolute  on  its  face  held,  under 
the  circumstances,  not  a  mortgage.— Duell  v. 
Leslie  (Mo.)  48a 


*The  ultimate  fact  which  converte  an  absolute 
deed  into  an  equitable  mortgage  is  that  it  is. 
given  merely  as  a  security.— Duell  v.  Leslie 
(Mo.)  480. 

*A  court  of  equity  may  declare  a  deed  ab- 
solute on  ita  face  to  be  a  mortgage  and  permit 
the  grantor  to  redeem.— Duell  v.  Leslie  (Mo.) 
480. 

*A  deed  absolute  on  ita  face  will  not  be  held 
a  mortgage  unless  the  relation  of  debtor  and 
creditor  exista  between  the  grantor  and  grantee, 
and  it  was  the  intention  of  the  parties  to  se- 
cure the  payment  of  such  debt— Duell  v.  Leslie 
(Mo.)  48ft^ 

*The  borrower  of  money  from  a  life  insurance 
company,  and  his  privies,  held  estopped  to  deny 
the  power  of  the  compemy  to  lend  the  money  and 
take  a  deed  of  trust  as  security.— Summet  v. 
City  Realty  ft  Brokerage  0>.  (Mo.)  614. 

I  S.     Fvreeloswr*  hj  eseveia*   of   power 
of  sale. 

Where  a  trustee  of  mortgaged  property  under 
an  intermediate  trust  deed  purchases  the  prior 
Incumbrance  and  buys  in  the  property  for  him- 
self at  his  sale  under  the  Intermediate  trust 
deed,  he  Is  not  entitled  to  a  commission  as  trus- 
tee for  making  the  sale.— Stark  v.  Love  (Mo. 
App.)  87. 

'Surplus  after  a  sale  of  land  under  an  Inter- 
mediate trust  deed  cannot  be  applied  on  a  prior 
Incumbrance  without  the  consent  of  the  parties 
In  Interest— Stark  v.  Love  (Mo,  App.)  87. 

A  junior  incombrance  held  entitled  to  treat  a 
sale  to  a  trustee  at  his  own  sale  as  legal  and 
demand  the  surplus  improperly  applied  to  a  prior 
incumbrance. — Stark  v.  Love  (Mo.  App.)  87. 

A  trustee  of  an  intermediate  trust  deed  who 
purchases  a  prior  incumbrance  and  buys  in  the 
land  at  his  own  sale  cannot  apply  the  surolus 
to  the  prior  incumbrance.— Stark  v.  Love  (Mo. 
App.)  87. 

*A  tnutee  of  mortgaged  property  cannot  be- 
come a  purchaser  of  the  premises  at  his  own 
sale,  directly  or  indirectly,  unless  authorized  or 
consented  to  by  the  parties  in  interest ;  and 
such  an  unauthorized  gale  is  fraudulent  at  law 
and  may  be  set  aside,  although  the  trustee  acted 
in  good  faith.— Stark  v.  Love  (Mo.  A|m>.)  87. 

(  3.    Foreolosiue  by  aetloa. 

Where  the  holder  of  a  lien  against  property  on 
which  a  mortgage  has  been  foreclosed  is  not 
made  a  party,  uis  onlv  right  is  that  of  redemp- 
tion.—Longino  V.  Ball-Warren  Commission  Co. 
(Ark.)  082. 

A  senio?  mortgagee  who  takes  possession  as  a 
purchaser  at  a  foreclosure  sale  holds  as  a  pur- 
chaser and  not  under  the  mortgage,  and  is  not  ac- 
countable for  rents  and  profita  before  an  offer 
to  redeem  by  one  not  a  i>arty  to  the  foreclosure. 
— Longino  v.  Ball- Warren  Commission  Co.  (Ark.) 
682. 

A  judgment  creditor  who  brings  suit  to  set 
aside  his  debtor's  fraudulent  conveyance  of  land 
prior  to  the  commencement  of  a  suit  by  a  bona 
fide  mortgagee  from  the  fraudulent  grantee  to 
foreclose  held  a  necessary  party  to  the  foreclo- 
sure if  his  right  to  redeem  is  to  be  barred. — 
Longino  v.  Ball-Warren  Commission  Co.  (Ark.) 
682. 

A  foreclosure  proceeding  is  valid  without  mak- 
ing a  purchaser  of  the  mortgagor's  right  to  re- 
deem a  party.— Longino  v.  Ball-Warren  Com- 
mission Co.  (Ark.)  682. 

'Beneficiary  In  deed  of  trust  held  entitled  to 
charge  the  grantor  with  attorney's  fees  reason- 
ably expended  in  collecting  a  discounted  note  of 
a  tnird  person,  secured  by  the  deed. — Oman  v. 
American  Nat.  Bank  (Ky.)  277. 
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•Under  the  express  proyisioDS  of  CW.  Code 
Prac.  a  56,  419,  a  personal  judgment,  in  a 
foreclosure  suit  against  a  nonresident  construc- 
tively summoned  and  who  did  not  appear,  is 
void.— Highland  Land  &  Building  Co.  of  Day- 
ton, Ky.,  V.  Audas  (Ky.)  866. 

•Under  Civ.  Code  Prac.  §  417,  a  purchase  of 
property  in  good  faith  from  a  mortgagee  who 
purchased  at  the  foreclosure  sale  held  a  good 
defense  to  an  action  by  one  of  the  mortgagors 
to  set  aside  the  sale.— Highland  Land  &  Build- 
ing Co.  of  Dayton,  Ky.,  v.  Audas  (Ky.)  866. 

•An  original  action  to  set  aside  a  judgment 
of  foreclosure  of  a  mortgage,  brought  in  the 
same  court  in  which  the  decree  was  granted, 
held  a  direct  and  not  a  collateral  attack  there- 
on (Civ.  Code  Prac.  {  414)^Highland  Land  & 
Building  Co.  of  Dayton,  Ky.,  v.  Audas  (Ky.) 
866. 

{   4.    Redemptioii. 

•A  tender  of  the  amount  due,  while  essential 
to  the  maintenance  of  an  action  to  redeem  from 
a  mortgage  foreclosure,  may  be  made  after  com- 
mencement of  the  action. — Longino  v.  Ball-War^ 
ren  Commission  Co.  (Ark.)  682. 

•Plaintiff  in  an  action  to  redeem  cannot  re- 
cover any  costs  incurred  Iiefore  tender  of  the 
amount  due. — Longino  v.  Ball-Warren  CommiEt- 
sion  Co.  (Ark.)  682. 

A  court  of  equity  may  declare  a  deed  abso- 
lute on  its  face  to  be  a  mortgage,  and  permit 
the  grantor  to  redeem.— Duell  v.  Leslie  (Mo.) 
489. 

MOTIONS. . 

Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  g  28. 
Presentation  of  objections  for  review,  see  "Ai>- 

peal  and  Error,"  g  5. 
Relating  to  pleadings,  see  "Pleading,"  {  9. 
Review  of  rulings  on  as  dependent  on  record 

on  appeal  or  writ  of  error,  see  "Appeal  and 

Error,^S  9. 

For  partiBular  purpoie*  or  relief. 
Change  of  venue  in  civil  actions,  see  "Venue," 

Continuance  In  civil  actions,  see  "Continuance." 

Continuance  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  17. 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
i  2. 

New  trial  in  civil  actions,  see  "New  Trial,"  g  3. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law."  f  28. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  §  4. 

Striking  out  statement  in  justice's  court,  see 
"Justices  of  the  Peace,"  {  2. 


Evidence  of  in  prosecution  for  homicide,  see 
" —    -  § 


MOTIVL 

'"Homrcide,"'"! 

MULTIPLICITY  OF  SUITS. 

Re;straining  by  injunction,  see  "Injunction,"  g  1, 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts," g  1;    "Towns."'^ 

Acceptance  of  dedication  of  streets,  see  "Dedi- 
cation," g  1. 

Exemption  of  public  property  from  taxation, 
see  ^'Taxation,"  §  2. 

Judicial  notice  of,  see  "Evidence,"  g  1. 


Operation  and  effect  of  limitations  In  action  on 
tax  bills  issued  br,  see  "Limitation  of  Ac- 
tions," g  3. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Rights  of  teleidione  companies  in  streets,  see 
"Telegraphs  and  Telephones,"  {  1. 

Street  railroads,  see  "Street  Railroads." 

g    1.    Prooeedlnata    of    oovmoU    or    othor 
Koveraliig  bodT. 

•The  repeal  of  an  ordinance  imposing  a  pen- 
alty pending  a  prosecution  for  the  penalty  does 
not  abate  the  action,  where  the  repealing  ordi- 
nance provides  that  actions  pending  shall  re- 
main unaffected  thereby. — City  of  Monett  v. 
Hall  (Mo.  App.)  579. 

g   2.    Property. 

Under  Ky.  St.  1903,  g  3660,  the  trustees  of  a 
tovm  held  authorized  to  sell  a  school  building  to 
a  ^ded  school  district— Read  v.  Smith  (Ky.) 

S  3.     Gontraets  In  generaL 

•Ky.  St.  1903,  g  2768,  relating  to  municipal 
contracts,  held  subject  to  reasonable  construc- 
tion to  prevent  its  evasion  by  mere  device.— 
Jacques  v.  City  of  Louisville  (Ky.)  308. 

I  4.     PnbUe  ImproTementa. 

In  an  action  under  Ky.  St  1903,  {  3706,  on 
a  warrant  issued  to  the  contractor  for  street 
improvement,  held,  error  to  award  a  personal 
jud^ent  against  the  property  owner.— Jackson 
V.  McHargue  (Ky.)  871. 

The  exercise  of  discretion  by  the  council  of  a 
city  of  the  fourth  class  in  regard  to  the  nature 
of  pavement  to  be  laid  held  not  to  be  interfered 
with  by  the  courts. — Campbell  v.  Southern  Bitu- 
lithic  Co.  (Ky.)  1189. 

•The  fact  that  one  of  two  bids  on  bitolitliic 
pavement  was  sham  held  not  to  affect  the  validi- 
ty of  a  contract  for  that  pavement  let  to  another 
bidder,  in  view  of  competitive  bidding  on  bitu- 
lithic  and  brick  pavements. — Campbell  v.  South- 
em  Bitnlitbic  Co.  (Ky.)  1189. 

•A  contract  for  patented  bitulithic  pavement 
held  valid  in  view  of  an  ordinance  for  bids  on 
either  brick  or  bitulithic  pavement— Campbell 
V.  Southern  Bitulithic  Co.  ^y.)  1189. 

A  municipal  assessment  for  benefits  for  a  park- 
way held  not  to  abate  by  the  land  on  which  it 
is   a   lien   afterwards   being   condemned   for   a 

gark. — In   re   Spring   Valley   Park   in   Kansas 
lity  (Mo.)  531;  Buchanan  v.  Kansas  City,  Id. 

•Statement  of  date  from  which  lien  of  a  mu- 
nicipal assessment  dates,  even  if  Kansas  City 
Charter  1880,  art  10,  g  20,  be  unconstitutional. 
— In  re  Spring  Valley  Park  in  Kansas  City 
(Mo.)  531 ;    Buchanan  v.  Kansas  City,  Id. 

•A  municipal  lien  on  land  condemned  keM 
to  attach  to  the  award  _paid  into  court- In  re 
Spring  Valley  Park  in  Kansas  Otty  (Mo.)  B31 ; 
Buchanan  v.  Kansas  City,  Id. 

Statement  of  proceedings  to  enforce  claim 
where  land  on  which  a  municipal  assessment 
is  a  lien  is  condemned  and  the  award  paid  into 
court— In  re  Spring  Valley  Park  in  Kansas 
City  (Mo.)  531;  Buchanan  i.  Kansas  City,  Id. 

A  contractor  for  a  street  improvement  held 
entitled,  after  the  completion  of  the  work  and 
the  apportionment  of  the  cost,  to  allow  one  per- 
8(Mi  a  discount  on  the  payment  of  his  tax  bUl, 
though  prior  to  the  making  of  the  contract  he 
cannot  agree  to  accept  a  sum  less  than  his  bid 
calls  for.— Kurtz  v.  Knapp  (Mo.  App.)  537. 

A  tax  bill  for  a  street  improvement  issued 
to  a  contractor  held  not  void  merely  because  his 
partner  was  one  of  the  two  sureties  on  his  oon- 
tract.— Kurtz  v.  Knapp  (Mo.  App.)  537. 
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Tax  bills  for  a  Rtre«t  improrement  held  in- 
-valid  for  want  of  jurisdiction  In  the  city  anthor- 
itiea  to  proceed  with  the  improvement,  under 
Bev.  St.  1899.  ^  5989  [Ann.  St  1906,  p.  3024], 

Srovidine    for    street    Improvements. — City    of 
[arshalf  ex  reL  Colyer  t.  Wisdom  (Mo.  App.) 
1078. 

S    6.    PoUoe  powmr  •ad  regnlatioiia. 

Kirby's  Dig.  {  2466,  requiring  a  bond  for 
costs  on  appeal  in  certain  cases,  held  not  to  ap- 
ply to  a  prosecution  in  a  municipal  court  for 
violation  of  an  ordinance. — Elmerson  v.  Town  of 
McNeil  (Ark.)  479. 

♦Kirby's  Dig.  8g  5438,  5454,  held  to  empower 
a  town  to  pass  a  certain  ordinance.— Emerson 
V.  Town  of  McNeil  (Ark.)  479. 

*nie  power  conferred  by  Kirby's  Dig.  8§  5438, 
5454,  or  an  ordinance  passed  ther  jnder,  pro- 
hibiting the  soliciting  of  customers  for  a  hotel 
on  a  deiwt  platform,  held  not  an  interference 
with  any  common  right,  but  a  proper  exercise 
of  police  power.— Emerson  y.  Town  of  McNeil 
(Ark.)  479. 

*An  ordinance  prohibiting  the  soliciting  of 
customers  for  a  hotel,  on  a  deirat  platform, 
held  none  the  less  valid  because  the  platform  on 
which  the  soliciting  is  prohibited  is  the  prop- 
erty of  the  railroad  company. — ESmerson  v. 
Town  of  McNeil  (Ark.)  479. 

The  act  approved  March  21,  1906  (Acts  1906, 
p.  310,  c.  57,  SI  C,  6),  repealing  Ky.  St.  1903, 
f%  3011,  3012,  ])roviding  for  the  licensing  of  busi- 
nesses, occupations,  and  professions,  held  not  to 
narrow  the  right  to  license,  but  to  extend  It. — 
City  of  Louisville  v.  Roberts  &  Krieger  (Ky.) 
1197. 

A  municipal  ordinance  held  to  render  a  man- 
ager of  a  cor^ration  liable  to  the  penalty  im- 
posed for  assisting  the  corporation  to  conduct 
its  business  without  paying  ttie  occupation  tax 
imposed.— City  of  Monett  v.  Hall  (Mo.  App.) 

*An  ordinance  establishing  public  scales  and 
declaring  that  coal,  etc.,  shall  not  be  sold  with- 
out first  being  weighed  thereon;  held  inapplica- 
ble to  a  party  sellii  ',  coal  to  a  state  institution  ; 
the  city  being  without  authority  to  interfere 
with  the  purchases  which  Bev.  St  1899,  {  7708 
[Ann.  St  1906»  p.  3679],  authorizes  the  institu- 
tion to  make— CSity  of  Fulton  t.  Sims  (Mo. 
App.)  1094. 

An  ordinance  establishing  public  scales,  and 
declaring  that  commodities  specified  shall  not 
be  sold  without  being  weigbed  thereon,  held  not 
to  reqnire  one  selling  a  commodity  specified  to 
first  have  it  weighed  on  such  scales,  where  it  is 
weighed  on  the  purchaser's  scales. — City  of  Ful- 
ton T.  Sims  (Mo.  App.)  1094. 

i  6.    Use  and  regulation  of  pnblle  pla- 
ces,   property,    and    works. 

Facts  held  to  show  a  part  of  a  road  within 
a  city  a  municipal  highway  for  which  special 
assessments  might  be  leviM.— Jackson  t.  Mc- 
Hargne  (Ky.)  871. 

One  whose  property  does  not  abut  on  the 
part  of  a  street  vacated  by  a  valid  ordinance 
held  not  entitled  to  maintain  action  to  enjoin 
enforcement  of  the  ordinance.— John  K.  Or  - 
mings  Realty  &  Investment  Co.  v.  Deere  &  cj. 
(Mo!)  496. 

*An  action  to  enjoin  building  on  a  street,  the 
ordinance  to  vacate  which  was  void,  held  one  to 
enjoin  a  pnblic  nuisance,  not  maintainable  by 
nn  individual  not  alleging  a  special  damage. — 
John  K.  Cummings  Realty  &  Investment  Co.  v. 
Deere  &  Co.  (Mo.)  496. 

*A  highway  created  by  dedication  held  a 
street  of  a  city  on  it  extending  its  limits  so  as 


to  include  the  highway.— Kurts  t.  Knapp  (Mo. 
App.)  537. 

*A  city  ordinance  granting  defendant  the 
right  to  take  water  from  a  tap  for  use  on  an 
adjoining  building  did  not  authorize  defendant 
to  maintain  a  hose  taut  across  the  sidewalk  at 
a  height  dangerous  to  pedestrians. — Lattimore 
V.  Union  B}lectric  Light  &  Power  Co.  (Mo.  App.) 
543. 

To  justify  a  reversal  of  the  judgment  of  the 
Court  of  Civil  Appeals  and  the  district  court, 
entitling  the  city  of  £1  Paso  to  remove  a  part 
of  plaintiff's  house  situated  upon  a  street  of  the 
city,  it  must  appear  that  the  city  was  estopped 
to  claim  the  ground  as  a  part  of  the  public  high- 
way, or  the  facts  must  show  that  the  city  had 
abandoned  the  use  of  that  part  of  the  street  up- 
on which  the  house  is  situated. — Krause  v.  (Mty 
of  Bl  Paso  (Tex.)  121. 

The  city  of  El  Paso,  after  plaintifiTs  occupan- 
cy of  property  for  more  than  20  years,  held 
estopped  to  claim  a  part  of  such  property  as 
public  highway  and  to  remove  plaintifrs  build- 
ing therefrom.— Krause  v.  City  of  Bl  Paso  CTex.) 
121. 

In  an  action  to  enjoin  the  city  of  E9  Paso 
from  destroying  plaintiffs  house,  claimed  to  be 
situated  on  a  public  hishway,  plaintiff  held  to 
have  acted  lawfully  in  the  erection  of  the  build- 
ing and  to  have  duly  applied  for  a  building  per- 
mit—Krause  V.  City  of  Bl  Paso  (Tex.)  121. 

•A  city  has  the  rijtht  to  permit  the  use  of  Its 
streets  for  the  erection  of  poles  and  feed  wires 
for  use  in  connection  with  a  street  railway 
system.- Beaumont  Traction  Co.  v.  Brock  (Tex. 
Civ.  App.)  460. 

•Notwithstanding  Sayles'  Ann.  Civ.  St  1897, 
art  419,  a  telegraph  and  telephone  company 
held  entitled,  under  article  698,  to  maintain  its 
wires  and  poles  in  the  streets  of  a  city  subject 
to  municipal  regulation  as  provided  by  articles 
426  and  702.— City  of  Texarkana  v.  Southwest- 
em  Telegraph  &  Telephone  Co.  (Tex.  Civ.  App.) 
915. 

I  7.     Torts. 

*In  an  action  for  injuries  to  a  pedestrian  by 
falling  into  an  excavation  in  a  city  sidewalk, 
plaintiff  held  negligent  precluding  a  recovery.— 
Louisville  Gas  Co.  v.  Hammer  (Ky.)  826. 

*In  an  action  for  injuries  to  a  pedestrian  by 
falling  over  a  hose  maintained  from  four  to 
eight  inches  above  the  sidewalk,  the  questions 
of  defendant's  negligence  and  plaintiffs  con- 
tributory negligence  held  for  the  jury.— Latti- 
more  v.  Union  Electric  Light  &  Power  CJo.  (Mo. 
App.)  643. 

Where  plaintiff  fell  over  a  hose  across  a  side- 
walk, evidence  that  the  hose  was  covered  with 
dust  so  as  to  make  its  color  that  of  the  pave- 
ment held  admissible  as  bearing  on  plaintiff's 
negligence.— La ttimore  v.  Union  Electric  Light 
&  Power  Co.  (Mo.  App.)  543. 

*In  an  action  for  injuries  to  plaintiff  by 
falling  over  a  hose  alleged  to  have  been  negli- 
gently maintained  across  a  sidewalk,  a  city 
ordinance  granting  defendant  permission  to  take 
water  from  a  tap  was  irrelevant. — Lattimore 
V.  Union  Electric  Light  &  Power  Co.  (Mo.  App.) 
543. 

*An  instruction  that  a  pedestrian  could  not 
recover  for  falling  over  a  hose  stretched  across 
a  sidewalk  unless  the  jury  found  that  the  hose 
was  maintained  at  a  height  of  about  eight 
inches  above  the  sidewalk,  as  alleged  In  the 
petition,  held  properly  refused.— Lattimore  v. 
Union  Electric  Light  ft  Power  Co.  (Mo.  App.) 
543. 

*That  plaintiff  momentarily  glanced  aside  as 
he  was  walking  along  a  sidewaJlc,  and  did  not 
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see  a  hose  negligently  stretched  over  the  walk 
over  which  he  fell,  cad  not  establish  plaintiff's 
negligence  m  a  matter  of  taw.— Lattimore  ▼.  Un- 
ion Electric  Ught  &  Power  Go.  (Mo.  App.)  543. 

'One  is  only  required  to  use  ordinary  care  in 
walking  along  a  sidewalk  to  discover  impedi- 
ments, pitfalls,  or  other  dangers. — ^Lattimore  ▼. 
Union  Electric  Light  &  Power  Ga  (Mo.  App.) 
543. 

A  defective  notice  of  injuries  on  a  defective 
sidewalk  held  not  cured  by  an  unsworn  petition 
in  an  action  for  the  injuries,  under  Rev.  St. 
1899,  {  5724  [Ann.  St.  1906,  p.  2909].— Jacobs 
V.  City  of  St  Joseph  (Mo.  App.)  lOiTZ. 

*A  notice  of  injuries  sustained  from  a  defec- 
tive sidewalk  In  a  city  of  the  second  class,  fail- 
ing to  describe  the  character  of  plaintiff's  in- 
juries, held  not  a  sufficient  compliance  with 
Rev.  St.  1899,  f  5724  [Ann.  St  1906,  p.  29091. 
—Jacobs  V.  City  of  St.  Joseph  (Mo.  App.)  1072. 

{  8.    Fiscal    waageiemt,   jpnUie    <le1>t, 
■•onrlties,  and  taxatian. 

Evidence,  in  a  suit  to  enjoin  payment  by  a 
city  for  printing,  held  to  show  the  company 
with  wliich  it  contracted  therefor  was  merely 
a  device  in  an  attempt  to  evade  Ey.  St.  1903, 
(2768.— Jacques  v.   City   of   Louisville   (Ky.) 

A  city  has  the  right,  under  tlie  statutes,  to 
retrospectively  tax  personal  property .—Hegan  ▼. 
City  of  Louisville  (Ky.)  806. 


MURDER. 


See  "Homicide." 

MUTUAL  BENEFIT  INSURANCL 

See  "Insurance,"  t  10. 

NAMES. 

Misnomer  of  corporation  as  ground  for  abate- 
ment see  "Abatement  and  Revival,"  S  1. 

Of  corporations,  see  "Corporations,"  (  1. 

Review  of  question  as  to  suing  corporation  by 
wrong  name  as  dependent  on  presentation  in 
lower  court  of  grounds  of  review,  see  "Appeal 
and  Error,"  f  6. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  {  2. 

NEGLIGENCL 

AppIicabiHty  ot  instructions  to  pleadings  in  ac- 
tion for,  see  "Trial."  i  6. 

Causing  death,  see  "Death,"  i  2. 

Indemnity  to  party  primarily  liable,  see  "In- 
demnity." 

Measure  of  damages,  see  "Damages,"  {  2. 

Nature  of  action  as  for  negligence  or  on  con- 
tract, see  "Action,"  f  2. 

Opinion  evidence  see  "Evidence,"  i  10. 

By  particular  elattet  of  penont. 

See  "Carriers."  ti  8-6,  8:  "Hospitals";  "Mu- 
nicipal Corporations,"  8  7;  "Railroads,"  H 
4-9 ;   "Street  Railroads,"  |  2. 

BSmployers,  see  "Master  and  Servant,"  H  2-tl. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  {  2. 

Condition  or  ute  of  particular  tpeoie*  of  prop- 

erty,  work*,  machinery,  or  other  imtru- 

mentalitiet. 

See  "EHectricity" ;    "Explosives";    "Railroads." 

H  4-9;    "Street  Railroads,"  8  2. 
Prodnction,  supply,  and  use  of  gas,  see  "Oas." 


Contributory  negligence. 
Instmctlona  on  issue  of,  see  "Negligence,"  I  4. 
Of  passenger,  see  "Carriers,"  |  9. 
Of  person  injured  by  operation  of  railroad,  see 

"Railroads,"  8S  6,  7. 
Of  I>er80n  injured  on  street,  see  "Municipal  Cor- 

r>ration8,''  8  7. 
servant,  see  "Master  and  Servant,"  88  6.  &- 

8  !•    A«ts  or  omlssloBs  aoasUtatlag  ae^ 
Ilsame*. 

*The  owner  of  a  passenger  elevator  held  lia- 
ble for  death  resulting  from  the  operator's  fail- 
ure to  exercise  ordinary  care.— Davis'  Adm'r  v. 
Ohio  Valley  Banking  t  Trust  Co.  (Ky.)  843. 

'Defendant  owed  a  customer's  employ 4  on  its 
premises  the  legal  duty  to  exercise  at  least  or- 
dinary care  to  protect  him  from  injury. — Waters- 
Pierce  Oil  Co.  T.  Snell  (Tex.  Civ.  App.)  170. 

*Ib  determining  what  is  ordinary  care  in  a 
particular  case  all  of  the  surrounding  circum- 
stances must  be  considered,  and  what  will  be  or- 
dinary care  under  some  circumstances  will  not 
be  under  others.— Texas  tt  P.  Ry.  Go.  T.  John- 
son (Tex.  Civ.  App.)  773. 

8   2>    Frozlnate  cause  of  inivrj, 

'Inevitable  accident  defined.— Waters-Pleice 
Oil  Co.  V.  Snell  (Tex.  Civ.  App.)  170. 

*A  12-year  old  boy's  contributory  negligence 
in  riding  on  top  of  a  passenger  elevator  and 
attempting  to  get  off  through  an  opening  in  the 
shaft  aeMnot  necessarily  to  defeat  recovery  for 
his  death  caiued  by  a  negligent  starting  of  the 
elevator.— Davis'  Adm'r  ▼.  Ohio  Valley  Banking 
ft  Trust  Co.  (Ky.)  843. 

i   3.    Oaatrlbntorr  nesUceaee. 

'Where  one  frightens  another  by  his  negli- 
gence, and  while  he  is  in  that  condition  he  Is 
injured,  such  facts  should  be  considered  in 
passing  on  the  question  of  contributory  necli- 
gence.— Lange  T.  Missouri  Pac.  Ry.  Go.  (Mo.) 

'Negligence  of  a  driver  of  a  vehicle  Ketd  not 
imputable  to  a  -  16-year  old  passenger. — Zalo- 
tuchin  T.  Metropolitan  St  Ry.  Co.  (Mo.  App.) 
548. 

'The  degree  of  care  one  is  required  to  exerdse 
to  iHWtect  oneself  held  the  same  whether  the 
danger  is  Imown  or  nnknown.— Texas  &  P.  Ry. 
Co.  T.  Johnson  (Tex.  Giv.  App.)  773. 

8  4.     Actions. 

Where  the  evidence  shows  that  plaintiff's  in- 
jury may  have  resulted  eitlier  from  the  defective 
condition  of  defendant's  liand  car  from  which 
he  fell,  or  from  negligently  losing  his  hold 
on  the  lever,  and  the  inference  that  the  injury 
resulted  from  one  cause  is  no  stron.:;(>r  than  that 
it  resulted  from  the  other,  plaintiff  cannot  re- 
cover.— Louisville  &  N.  R.  CJo.  v.  Guest's  Adm'r 
(Ky.)  817. 

'Rule  as  to  burden  of  proof  in  negligence  cas- 
es stated.— Cincinnati,  N.  O.  ft  T.  P.  Ry.  Co. 
T.  Zachary's  Adm'r  (Ky.)  842. 

*A  petition  in  an  action  fOr  death,  cliarging 
negligence  in  general  terms,  held  sufficient.— 
Davis'  Adm'r  v.  Ohio  Valley  Banking  ft  Trust 
Co.  (Ky.)  843. 

An  instruction  permitting  the  jury  to  consider 
plaintiff's  circumstances  in  life  in  determining 
whether  they  were  negligent  in  letting  their 
child  escape  Into  the  street  Acid  not  error.— Cor- 
novski  V,  St  Louis  Transit  Co.  (Mo.)  61. 

The  fact  that  the  facts  claimed  to  constitute 
contributory  negligence  were  submitted  to  the 
jury  in  separate  instructions  held  not  objec- 
tionable.—Lange  r.  Missouri  Pac  Ry.  Go.  (Mo.) 
660. 
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•The  eiving  of  an  Instruction  on  negligence 
Jield  not  error  merely  becanse  not  defining  the 
term  "negligence."— O'Leary  v.  KanwiiH  City 
(Ma  App.)  94. 

*An  instruction  requiring  plaintiff  to  eatablisk 
that  he  was  not  negligent  by  a  preponderance 
of  the  evidence  was  properly  refused. — Lattimore 
V.  Union  Electric  lii^t  &  Power  Co.  (Mo.  App.) 
543. 

•Whether  a  16-yea.r  old  girl  was  negligent 
in  failing  to  take  precantions  against  her  step- 
father's driving  into  a  position  of  danger  held 
for  the  jury. — Zalotuchm  v.  Metropolitan  St. 
Ry.  Co.  (Mo.  App.)  648. 

In  a  personal  injury  actioiL  an  instruction  on 
contributory  negligence  held  objectionable  as 
being  misleading.— Texas  &  P.  Ry.  Co.  t.  Tucker 
(Tex.  CSv,  AppO  764. 

*In  an  action  for  negligent  death  of  an  em- 

filoy£  an  instruction  dennmg  contributory  neg- 
igence   held  not  misleading. — ^Texas  &  F.  Ry. 
Co.  V.  Johnson  (Tex.  Civ.  App.)  778. 

•Whether  an  act  or  omission  is  negligence 
or  not  is  in  general  a  question  for  the  jury,  un- 
less such  act  done  or  omitted  has  been  declared 
by  law  to  constitute  negligence.— Thompson  t. 
Ctalveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
910. 

NEGOTIABLE  INSTRUMENTS 

See  "Bills  and  Notes." 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trial."  H  1,  2. 
Ground  for  new  trial  in  criminal  prosecutions, 

see  "Criminal  Law,"  {  28. 

NEW  TRIAL 

Costs,  see  "Closts,"  {  3. 

Necessity  of  motion  for  purpose  of  review,  see 

"Ai>peal  and  Error,"  |  S. 
Remand  by  appellate  court  for  new  trial, -see 

"Appeal  and  Error,"  |  36. 

In  particular  actiont  or  proceeding*. 
In  criminal  prosecutions,  see  "Criminal  Law,"  { 

Review  of  proceeding*. 
Necessity  of  motion  for  new  trial  for  purpose  of 

review,  see  "Criminal  Law,"  §  31. 
Presumptions  on  appeal  or  writ  of  error,  as  to 

rulings  on  motion  for,  see  "Appeal  and  E^ 

ror,"  i  23. 
Review  of  discretionary  rulings  on  motion  for, 

see  "Appeal  and  Error,"  f  24. 
Review  of  rulings  on  motion  for  as  dependent 

on  nature  and  scope  of  decision,  see    Appeal 

and  Error,"  i  3. 

I  1.    Natwe  amd  seop«  of  veaaedy. 

•Hie  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  rests  to  some 
extott  in  the  sound  discretion  of  the  trial  court. 
—Arkansas  Mut.  Fire  Ins.  (Do.  v.  Btucker 
(Ark.)  203. 

The  question  of  granting  a  new  trial,  where 
plaintiff  was  ill  and  neither  she  nor  her  counsel 
appeared,  is  not  governed  by  Civ.  Code  Prac. 
{f  340,  842,  844,  but  by  section  518,  subsec. 
7.— Kay  v.  Amett  (Ky.)  828. 

•The  granting  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  within  the  sound 
discretion  of  the  trial  court— Nugent  v.  Armour 
Pa«^ing  Co.  (Mo.)  64a 


I  2.    Ofomida. 

•In  an  action  for  negligently  setting  fire  to 
timbered  land,  newly  discovered  evidence  held 
cumulative  'and  not  ground  for  a  new  trial.— 
Mobile  &  O.  R.  Co.  v.  Caldwell  (Ky.)  236. 

•Abandonment  of  a  suit  by  an  attorney  with- 
out notice  to  plaintiff  when  she  was  unable  to 
attend  court  Is  such  an  unavoidable  casualty 
and  misfortune  as  would,  under  Civ.  Code  Prac. 

L518,  subsec.  7,  entitle  her  to  a  new  trial.— 
ly  y.  Amett  (Ky.)  828. 

*It  is  the  duty  of  the  trial  court  to  prrant 
a  new  trial  when  satisfied  that  the  verdict  is 
against  the  preponderance  of  th«  evidence. — 
Gould  V.  St.  John  (MoO  23. 

•A  verdict  may  be  set  aside  if  the  trial  court 
deems  it  against  the  weight  of  the  evidence.— 
Weinstein  v.  Toledo,  St  L.  &  W.  R.  C!o.  (Mo. 
App.)  1125. 

S    3.    Proeeedlnp  to  prooore  new  trial. 

•An  order  granting  a  new  trial,  specifying  er- 
ror in  finding  as  to  facts  and  law  held  not  a  suf- 
ficient compliance  with  the  statute  requiring  such 
order  to  state  the  ground  or  grounds  on  which 
the  new  trial  is  granted. — Ordelheide  v.  Berger 
Land  Co.  (Mo.)  WO. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

At  affecting  particular  clattet  of  person*. 
See  "Carriers,"  {  8. 

Purchaser,  see  "Vendor  and  Purchaser,"  f  4. 
Transferee  of  note,  see  "Bills  and  Notes,"  |  2. 

Of  particular  facti,_  act*,   or  proceeding*  not 
judicial. 

Alteration  of  note,  see  "Bills  and  Notes,"  {  2. 

(Construction  of  stockyards  by  railroad,  see 
"Railroads,"  §  8. 

Injuries  caused  by  defective  sidewalk,  see  "Mu- 
nicipal Corporations,"  |  7. 

Injuries  to  shipment,  see  "Ciarriers,"  {  8. 

L<ffis  insured  against  see  "Insurance,"  i  7. 

Retirement  of  partner,  see  "Partnership,"  (  4. 

Town  meetings,  see  "Towns,"  t  1> 

Of  partUmlar  Judicial  proceeding*. 
See  "Ontempt"  f  2;    "Lis  Pendens." 
Appeal   frojn   judgment  in   justice's  court  see 

''Justices  of  the  Peace,"  S  8. 
Appointment  of  receiver,  see  "Receivers,"  f  2. 
Contest  of  election,  see  "Elections,"  §  1. 
Nunc  pro  tunc  entries  in  record  of  courts,  see 

"Courts,"  i  2. 

NUISANCL 

Applicability  of  instruction  to  pleadings  and 
evidence  in  action  for  damages  from  nuisance, 
see  "Trial,"  !  6. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
ours,"  f  8. 

{   1.    Private  nolsanoes. 

•An  action  against  a  gas  company  maintain- 
ing a  private  nnisance  Aeld  not  maintainable 
in  the  absence  of  proof  of  certain  facts. — Brad- 
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bui7  Marble  Ca  ▼.  Laclede  Gas  Light  Co.  (Mo. 
App.)  594. 

*In  an  action  for  damagea  caased  by  a  private 
nuisance,  the  qnestion  is  mainly  one  of  degree 
and  location,  and  whether  the  acts  complamed 
of  are  a  nuisance  should  be  left  to  the  Jury, 
where  the  evidence  tends  to  sbow  that  plaintiff's 
rights  have  been  invaded  to  bis  damage.— Brad- 
bury Marble  Co.  y.  Laclede  Gas  Light  Co.  (Mo. 
App.)  6M. 

*In  an  action  for  damases  caused  by  a  priv- 
ate nuisance,  whether  plaintiff's  legal  rights 
were  invaded  held  under  the  evidence  for  the 
lury.— Bradbury  Marble  Oo.  v.  laclede  Gas 
Light  Co.  (Mo.  App.)  594. 

Evidence  held  sufficient  to  warrant  submission 
of  the  issue  of  the  prescriptive  right  to  maintain 
a  private  nuisance. — Bradbury  Marble  Co.  ▼. 
Laclede  Gas  Light  Co.  (Mo.  App.)  594. 

'Certain  damages  held  not  so  indirect  as  to 

{(revent  recovery.— Bradbury  Marble  Co.  v.  Lao- 
ede  Gas  Light  Co.  (Mo.  App.)  694. 

An  action  for  damages  resulting  in  discolor- 
ation of  marble  caused  by  emission  of  discolor- 
ing substances  from  defendant's  gas  plant  held 
not  based  on  negligence  but  for  maintaining  a 
private  nuisance.— Bradbury  Marble  Co.  v.  Lac- 
lede Gas  Ught  Co.  (Mo.  App.)  694. 

'Plaintiff  held  not  entitled  to  recover  for  dam- 
ages from  a  private  nuisance,  if  he  was  making 
an  unusual  use  of  his  property  in  view  of  its 
location  or  if  the  property  injured  was  of  so 
delicate  a  nature  as  to  become  injured  from  a 
reasonable  use  of  defendant's  gas  plant. — ^Brad- 
bury Marble  Co.  v.  Laclede  Gas  Light  Co.  (Mo. 
App.)  594. 

*The  right  to  maintain  or  continue  a  private 
nuisance  may  be  acquired  by  prescription  though 
the  right  to  maintain  a  public  nuisance  cannot. 
—Bradbury  Marble  Co.  v.  Laclede  Gas  Light 
Co.  (Mo.  App.)  694. 

*As  a  general  rule  an  act  lawful  in  itself  is 
a  nuisance,  if  done  in  a  particular  place  so  as 
to  necessarily  tend  to  damage  another's  property 
but  one  may  reasonably  use  his  property  as  he 
chooses,  however  much  he  may  damage  another, 
so  long  as  he  violates  no  legal  right— Bradbury 
Marble  Co.  v.  Laclede  Gas  Light  Co.  (Mo.  App.) 

*Afl  a  general  rule  neither  a  private  person  nor 
a  corporation  has  the  right  to  erect  and  main- 
tain a  nuisance  depriving  eu  adjoining  property 
owner  of  the  beneficial  use  of  his  land  without 
making  compensation  for  the  injury. — Bradbury 
Marble  Co.  v.  Laclede  Gas  Light  Co.  (Mo.  App.) 

NUNC  PRO  TUNC. 

Collateral  attack  on  nunc  pro  tune  Judgment, 

see  "Judgment,"  (  6. 
Entries  in  record  of  courts,  see  "Courts,"  S  2. 

OBJECTIONS. 

Necessity  for  purpose   of  review,   see  "Appeal 

and  Error,"  f  5. 
To  evidence,  see  "Criminal  Law,"  (  20;  "Trial." 

OBSCENITY. 

Elvidence  held  to  sustain  a  conviction  for 
swearing  and  using  obscene  language  in  a  man- 
ner calculated  to  disturb  the  inhabitants  of  a 
Srivate  house.— Mercer  v.  State  (Tex.  Cr.  App.) 
66. 


OBSTRUCTING  JUSTICE. 

Corroboration    of    accomplices,    see    "Criminal 
Law,"  §  14. 

*In  a  prosecution  for  resisting  arrest  by  ob- 
structing the  service  of  a  warrant,  evioence 
held  insufficient  to  support  a  conviction. — Cook- 
sey  V.  State  (Ark.)  674. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  f  1. 
Of  process,  see  "Obstructing  Justice.* 

OFFER. 

Of  proof,  MO  "Trial."  f  L 

OFFICERS. 

Embeoslement,  see  "Embesslement.'* 
Presumption  as  to  performance  of  offidal  acts. 

see  "Evidence,"  S  2. 
Quo  warranto,  see  "Quo  Warranto." 
Resisting  officer,  see  "Obstructing  Justice." 
Revision  of   statutes  affecting,   see  "Statutes." 

8  4.  ^' 

Subject  and  title  of  statute,  see  "Statutes,"  i  8, 

ParHeular  clauet  of  offioer*. 

See  "Justices  of  the  Peace";   "Receivers." 

Assessors  of  taxes,  see  "Taxation,"  |  8. 

Collectors     of  taxes,  see  "Taxation,"  |  5. 

County  officers,  see  "Counties,"  f  1. 

Of  fidelity  insurance  company,  see  "Insnrance." 
8  7. 

Of  national  banks,  see  "Banks  and  Banking," 
8  2. 

Of  state  school  for  blind,  see  "Asylums." 

School  officers,  see  "Schools  and  School  Dis- 
tricts," g  1. 

State  officers,  see  "States,"  8  2. 

Town  officers,  see  "Towns,"  8  1. 

8    !•    Appointment,      qnaUfloation,      and 
tonnre. 

'Under  Act  1907,  providing  for  an  election  of 
a  Bunerintendent  of  the  State  School  for  the 
Blind,  for  a  term  of  two  years,  removable  for 
specified  causes,  the  board  of  trustees  was  with- 
out power  to  remove  him  except  for  the  causes 
specified,  and  after  notice  ana  hearing. — Lncaa 
V.  Futrall  (Ark.)  667. 

The  superintendent  of  the  State  School  for  the 
Blind,  elected  by  the  State  Board  of  Trustees 
of  Charitable  Institutions  under  Act  1907,  held 
a  public  officer.— Lucas  y.  Futrall  (Ark.)  667. 

'Const  art.  5,  8  11  [Ann.  St  1906,  p.  208], 
relating  to  filling  vacancies  in  elective  offices 
by  gubernatorial  appointment,  and  length  of 
tenure  of  the  appointee,  construed. — Stat*  ex 
rel.  Wayland  v.  Herring  (Mo.)  984. 

'Under  Const  art  14,  f  6  TAnn.  St  1906,  p. 
313],  and  Rev.  St  1899.  S  8847  [page  41121. 
relating  to  terms  of  office,  one  elected  to  an 
office  having  a  definite  date  of  commencement 
held  not  entitled  to  it  before  that  date,  notwith- 
standing his  predecessor  is  appointed  to  fill  a 
vacancy. — State  ex  rel.  Wayland  v.  Herring 
(Mo.)  984. 

The  Legislature  has  construed  Const  art 
5,  i  11  [Ann.  St  190U,  p.  2081,  to  permit  it.  not 
only  to  determine  the  method  of  appointments 
to  fill  vacancies,  but  to  prescribe  the  term  of  the 
appointee.— State  ex  rel.  Wayland  v.  Herring 
(Mo.)  984. 

Rev.  St  1889.  <  7028  [Ann.  St  1906,  p. 
3418].  relating  to  filling  vacancies  in  office  and 
the  termination  of  the  term  ot  the  appointee. 
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and  aection  9267  [page  4258],  relatinK  to  the 
term  of  office  of  a  tax  collector,  lield  not  to  con- 
travene Const,  art.  6,  i  '11  [page  20SJ,  relating 
to  filling  vacancies  in  office  by  a  certain  meth- 
od, etc.,  unless  otherwi8e_provided  bj  law.— 
State  ez  rel.  Wayland  t.  Herring  (Mo.)  984. 

I   2.    Title  to  and  posaeasiaii  of  ofloe. 

♦Where  both  complainant  and  defendant  plead- 
ed that  they  were  in  iMiBsession  of  a  public  of- 
fice, and  each  prayed  that  the  other  be  enjoined 
from  interfering  with  such  possession,  both  the 
complaint  and  cross-complaint  stated  a  cause  for 
equitable   relief.— Lucas  t.   Futrall   (Ark.)  667. 

In  a  suit  to  restrain  defendant  from  interfer- 
ing with  plaintifTs  alleged  possession  of  the 
office  of  superintendent  of  the  Arkansas  School 
for  the  Blind,  evidence  held  insufficient  to  show 
that  complainant  was  in  possession  at  the  com- 
mencement of  the  action.— liDcas  v.  Futrall 
(Ark.)  667. 

*Where  complainant  was  not  in  possession 
of  an  office,  to  wliicb  he  claimed  title,  his  rem- 
edy was  by  an  action  to  recover  the  office,  nnder 
Kirby's  Dig.  S§  7981,  7983,  7987,  7988,  and  not 
a  suit  to  restrain  defendant  from  interfering 
with  plaintiffs  possession  or  management  of  the 
office.— Lucas  t.  Futrall  (Ark.)  667. 

OPINION  EVIDENCE. 

Harmless  error  in  ralings  on,  see  "Appeal  and 

Error,"  i  30. 
In  civil  actions,  see  "Evidence."  {  10. 
In  criminal  prosecations,  see    Criminal  Law," 

113. 

OPINIONS. 

Of  conrts,  see  "Courts,"  t  2. 

OPTIONS. 

To  imrchase  goods,  see  "Sales,"  S  S. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  i  1. 

ORDERS. 

As  constituting  eqnitable  assignment,  see  "As- 
signments," i  1. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

Orderi  of  court. 

For  sale  of  property  of  decedent,  see  "Execu- 
tors and  Administrators,"  §  S. 

For  submission  of  question  of  local  option  to 
voters,  see  "Intoxicating  Liquors,"  {  2. 

Kew  trial  in  civil  action,  see  "New  Trial."  i  8. 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' S8  1,  4-6. 

PARDON. 

'TTnder  Const  art.  6,  {  18,  the  governor  held 
empowered  to  pardon  a  criminal  while  the  lat- 
ter^ case  is  pending  final  determination  in  the 
Supreme  Court— Cole  v.  State  (Ark.)  673. 

*A  pardon  pending  appeal  from  a  judgment 
of  conviction  of  an  ofFense  wherein  a  fine  was 
imposed,  absolves  defendant  from  the  payment  of 
the  fine  to  the  state  and  takes  away  the  criminal 
character  of  tlie  Judgment  for  costs,  preventing 


the  collection  through  Imprisonment,  but  leaves 
in  force  the  judgment  of  coats  to  be  collected 
as  a  dvil  debt— Cole  v.  SUte  (Ark.)  673. 

PARENT  AND  CHILD. 

See  "Adoption";    "Bsaterds" ;    "Infants." 
Applicability  of  instructions  to  evidence  in  ac- 
tion for  injuries  to  child,  see  "Trial,"  {  6. 
Construction   and    operation    of   instruction   is 

action  for  injuries  to  child,  see  "Trial,"  |i  8. 
Constructive  trust  in  land  of  parent  for  benefit 

of  child,  see  "Trusts,"  |  1. 
Contradiction    of    witness   as   to   adoption   of 

child,  see  "Witnesses."  S  3. 
Evidence  of  damages  In  action  for  injuries  to 

child,  see  "Damages,"  |  6. 
Harmless  error  In  action  for  death  of  child,  see 

"Appeal  and  Error,"  |  33. 
Harmless  error  in  action  for  injuries  to  child, 

see  "Api>eal  and  Error,"  g  32. 
Injories  to  child  as  passenger,  see  "Carriers,"  f 

Possession  by  son  as  adverse  to  father,  see  "Ad- 
verse Possession,"  I  1. 

Right  of  action  for  death  of  iwrent,  see  "Death," 
12. 

PARKS. 

In  cities,  see  "Municipal  Orporatlona,"  S  4. 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  9. 

In  criminal  prosecutions,  see  "Criminal  Law." 

I  12. 
To  establish  trust,  see  "Trusts,"  |  1. 

PARTIES. 

Defects  ground  for  abatement,  see  "Abatement 

and  Revival,"  i  1. 
Interpleading,    see   "Interpleader." 
Persons  entitled  to  cancellation  of  instruments. 

see  "Cancellation  of  Instruments,"  i  1. 

In  aetiont  by  or  againtt  particular  olattei  of 

periont. 
See  "Carriors,"  ^  6;    "Schools  and  School  Dis- 
tricts," (  1. 

In  particular  aetiont  or  proceeding*. 

See  "Ejectment,"  (  2;  "Partition,"  J  2 ;  "Quiet- 
ing Title,"  i  2. 

Criminal  prosecutions,  see  "Criminal  Law,"  i  2. 

For  breach  of  contract  by  landlord  to  furnish 
water  for  Irrigation,  see  "Landlord  and  Ten- 
ant" i  1. 

Foreclosure,  see  "Mortgages,"  (  S. 

For  injuries  to  freight  by  carriers,  see  "Car- 
riers," i  5. 

On  judgment  see  "Judgment"  I  9. 

Judgment  and  relief  a*  to  partie*,  and  partiet 

affected  hv  judgmenii  or  proceedingt  thereon. 
Persons  concluded  by  Judgment  see  "Judgment" 

Revieu!  at  to  parties,  and  partie*  to  proceedingt 

in  appellate  courtt. 
See  "Appeal  and  Error,"  ^  4. 
Parties   entitled    to   allege   error,    see   "Appeal 

and  Error,"  I  22. 
Will  contest  on  appeal  to  district  conrt  from 

county  court,  see  "Wills,"  f  3. 

To  conveyancet,  contractt,  or  other  trantactiont. 
See  "Contracts,"  <  2;   "Guaranty,"  (  1;    "Us- 
ury." (  1. 
Persons  affected  by  estoppel,  see  "Estoppel,"  i  2. 
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{   I.    ITev  parties  and  change  of  parties. 

The  refusal  to  allow  a  defendant  to  bring  in 
a  new  party  for  its  benefit  hM  not  erroneous. — 
Sextan  Rice  &  Irrigation  C!o.  t.  Sexton  (Tex. 
GiY.  App.)  728. 

Defendants,  who  had  disdalmed,  held  not  en- 
titled to  object  to  the  filing  of  a  second  amended 
petition  joining  a  new  defendant,  in  that  such 
amendment  was  a  surprise  and  not  allowable 
under  Sayles'  Ann.  Civ.  St.  1897,  art  1189.— 
°  Jolley  ▼.  Oliver  (Tex.  Civ.  App.)  IISI. 

*It  was  no  objection  to  plaintiff's  right  to 
bring  in  a  new  defendant  by  amended  petition 
that  the  original  defendants  had  disclaimed,  and 
that  the  disclaimer  had  been  called  to  the  court's 
attention;  no  jadment  having  l>een  rendered. 
— Jolley  V.  Oliver  (Tex.  Civ.  App.)  1161. 

•Under  Sayles'  Ann.  CMv.  St  1797,  art  11S8, 
plaintiff  was  entitled  to  brln^  in  a  new  defend- 
ant by  amended  original  petition  while  the  cause 
was  pending.— JoUey  v.  Oliver  (Tex.  Civ.  App.) 

I  2.    D«(e«ta,    objeetloiis,    Mid    amead- 
ment. 

*In  an  action  against  a  partner,  plaintifb  hav- 
ing alleged  that  the  names  of  defendant's  as- 
sociates were  unknown,  defendant  could  not 
object  to  a  defect  of  parties  defendant  without 
pleading  in  abatement  and  furnishing  plainti&s 
with  the  names  and  residences  of  the  omitted 
rartners. — Holman  v.  Vickery  &  (^yl«  (Tax. 
Ov.  App.)  430. 

PARTITION. 

Collateral  attack  on  judgment,  see  "Judgment," 
t  6. 

{   1.   By  acts  of  parttaa. 

'Parties  to  a  parol  agreement  to  partition 
land  held  estoppecT  to  repudiate  the  agreement 
—Ellis  V.  Campbell  (Ark.)  939. 

i   S.   Aetlona  for  partition. 

A  judgment  of  partition  and  order  of  sale 
is  but  an  interlocutory  judgment;  the  order  of 
distribution  lieing  the  final  Judgment — C^lier 
V.  Catherine  Lead  Co.  (Mo.)  971. 

A  certified  copy  of  an  order  of  sale  in  a  par- 
tition suit  was  not  invalid  as  the  sheriff's  au- 
thority to  sell  the  land,  making  the  sale  void, 
because  the  order  had  not  been  recorded. — 
Oilier  V.  Catherine  Lead  Co.  (Mo.)  971. 

A  homestead  can  be  partitioned  when  a  sur- 
vivor has  conveyed  her  interest  and  the  guard- 
ian of  minor  children  has  not  been  permitted 
to  use  the  same  under  the  order  of  court — Wil- 
liams V.  Jones  (Tez.  Civ.  App.)  766. 

The  purchaser  of  a  co-tenant* a  interest  hM 
a  proper  defendant  in  a  suit  by  the  other  co- 
tenant  to  specifically  perform  a  contract  be- 
tween the  original  co-tenants  for  partition  and, 
in  the  alternative,  for  a  partition. — Ferguson  v. 
Stringfellow  &  Hume  (Tez.  Civ.  App.)  762. 

A  co-tenant  in  several  lots  who  has  not  as- 
sented to  a  sale  of  one  of  them  by  the  other 
co-tenant  is  not  bound  to  seek  a  partition  of 
that  lot  only  with  the  purchaser,  but  may  join 
him  and  the  other  co-tenant  In  a  suit  to  parti- 
tion all  of  the  lots. — Ferguson  v.  StringKllow 
ft  Hume  (Tex.  Civ.  App.)  762. 


PARTNERSHIP. 

Joinder  of  partners,  see  "Partieii,''  f  2. 
Liability  of  partners  for  libel,  see  "Libel  and 
Slander,"  |  8. 


Lien  of  attorney  for  services  in  suit  to  settle 
partnership,  see  "Attorney  and  Client"  f  1. 

Review  in  partnersliip  accounting  as  dependent 
on  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Kmr,"  i  0. 

{    1.   The  relation. 

*In  determining  whether  the  relation  between 
parties  constitute  a  partnership,  their  inten- 
tion as  disclosed  by  the  whole  contract  govems. 
—Nugent  V.  Armour  Packing  (3o.  (Mo.)  648. 

I  2.   Mntnal  rishta.  dntlea,  and  liabili- 
ties of  partners. 

•A  partner  has  a  lien  on  the  partnership  as- 
sets for  his  portion  thereof  after  payment  of 
the  firm  debts.— T.  Harlan  &  Co.  v.  Bennett. 
Bobbins  &  Thomas  (Ky.)  287. 

i  3.     Rishta  and  Uabilitiea  as  to   third 
persons. 

*In  a  firm  comimaed  of  father  and  son  the 
father  will  be  liable  on  notes  ^ven  by  the  son  to 
cover  over  drafts  on  his  individual  bank  account 
for  money  used  for  firm  business. — MaUiis  T. 
Bank  of  Taylorsville  (Ey.)  1174. 

On  tlie  issue  of  the  existence  of  a  partner- 
ship, an  instruction  held  proper  under  the  evi- 
dence, and  if  further  instructions  were  needed 
to  more  fully  present  the  issue  the  appellant 
should  have  requested  them. — ^Nugent  t.  Armour 
Packing  Co.  (Mo.)  648. 

Individuals  forming  a  partnership  held  liable 
for  work  done  in  putting  a  Irailding  in  condition 
for  the  business.- Ehrlmrdt  T.  Stevenson  (Mo. 
App.)  1118. 

I  4.    RetlrMnent  and  admission  of  part- 


*A  partner  leaving  firm  without  notice  to 
plaintiff  held  liable  to  her  oa  a  contract  with 
the  firm.— Dunham  y.  France  (Mo.  App.)  1077. 

I  S.    Dissolntian,    aettleMent,     and     ae- 
eonatinK. 

*In  a  suit  for  a  partnership  accounting,  the 
chancellor  held  empowered  to  refuse  to  refer 
the  matter  to  a  master,  but  to  make  an  ex- 
amination  of  the  accounts  himself.- East  T. 
Key  (Ark.)  201. 

PASSENGERS. 

See  "Carriers,"  H  ft-10. 

PATENTS. 

Designation  of  boundaries,  see  "Boundaries." 

PAYMENT. 

See  "Accord  and  Satisfaction";    *C!ompromiae 

and  Settlement":    "Tender." 
Materiality  of  alteration  of  note  as  to  place  of 

payment,  see  "Alteration  of  Instruments." 
Recovery  for  money  paid,  see  "Money  Paid." 

Of  pariUmlar  ehti*e»  of  ohlio<f*io»*  or  haWKtiet. 
See  "Bills  and  Notes,"  S  3 ;    "Insurance,"  i  S. 
Claims    against   estate    of    decedent,    see   "Ex- 
ecutors and  Administrators."  8  4. 
Price  of  goods  sold,  see  "Sales,"  {  4. 
Taxes,  see  "Taxation,"  $  4. 

i   1.    Beeovery  of  payments. 

*In  an  action  to  recover  notes  and  securities 
given  as  fees  for  legal  services  to  be  rendered, 
such  fees,  in  the  absence  of  explanation,  held 
unreasonable  and  oppressive,  warranting  the 
relief  prayed.— Pindall  r.  Waterman  C^k.) 
964;    Same  v.  Schmidt,  Id. 
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PlaSntiff  haying  paid  defendants  a  warn  of 
money  to  reliere  her  parents  from  a  supposed 
enforceable  contract  to  convey  their  land,  which 
was  in  fact  nonenforceable,  the  parents'  mor- 
al obligation  to  perform  the  contract  was  not 
a  sDffldent  con^deration  for  the  payment- 
Tucker  T.  Denton  ^7.)  280. 

*PIainti£(  bavinK  paid  $800  to  defendants  to 
relieve  her  parents  from  liability  on  a  non- 
enforceable  contract  for  the  sale  of  their  land, 
believing  that  the  contract  was  enforceable, 
plaintifF  was  entitled  to  recover  the  amonnt 
80  paid.— Tucker  T.  Denton  (Ky.)  280. 

PlaintifF  hdd  not  a  mere  volunteer  in  making 
a  payment  to  relieve  her  parents  from  a  sup- 
posed enforceable  land  contracts— Tucker  v. 
Denton  (Ky.)  280. 

Defendant,  having  converted  certain  cotton 
•eed  belonging  to  plaintiff,  held  not  entitled  to 
set  off  against  damages  a  debt  which  plaintiff 
-owed  to  the  purchaser  of  the  seed  from  de- 
fendant which  the  parchaser  deducted  from  the 
proceeds  remitted  to  defendant.— First  State 
Bank  v.  Barnett  (Tex.  Civ.  App.)  182. 


PEACL 

peace,  see 

PENALTIES. 


Breach   of  public  peace,  see   "Breach  of   the 
Peace." 


Construction  of  penal  laws,  see  "Statutes,"  It  6. 
Sffect  of  repeal  of  ordinance  imposing  penalty, 
see  "Municipal  Corporations,"  i  1. 

For  particular  aati  or  omwtfotw. 
Tiolation   of  anti-trust  law,  see  "Monopolies," 

Violation  of  regulations  by  carrier,  see  "Car- 
riers," I  1. 

Violations  of  liquor  laws,  see  "Intoxicating  Uq- 
ours,"  §  6. 

{   1.   Nature  and  (romids,  and  extent  of 
UabUlt7- 

A  verdict  against  a  corporation  for  violation 
of  the  anti-trust  acta  of  May  25,  1899  (Laws 
1899,  p.  240,  c  146),  and  March  31,  1908 
(Laws  1903,  p.  119.  c.  94),  Md  not  excessive.— 
Waters-Pierce  OU  Co.  v.  State  (Tex.  fflv.  App.) 
©18. 

S  ft,    Aetlons  aad  other  proceedlng;s. 

•An  action  of  debt  lies  for  the  recovery  of 
statutory  penalties  where  the  statute  does  not 
require  a  resort  to  criminal  prosecutions  for 
their  enforcement,  though  it  does  not  direct 
any  method  of  enforcement— Waters-Pierce 
Oil  Co.  V.  State  (Tex.  Civ.  App.)  918. 

The  state,  in  an  action  by  it  for  the  recovery 
of  fi  statutory  penalty,  need  prove  its  case 
only  hj  a  preponderance  of  the  evidence.— Wa- 
ters-Pierce Oil  Co.  V.  State  (Tex.  Civ.  App.) 
vXo* 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "Lis  Pen- 
dens." 

PERFORMANCE. 

Of  contract  by  broker,  see  "Brokers,"  |  2. 

Of  contract  of  sale,  see  "Sales,"  i  4. 

Of  contract  to  convey  land,  see  "Vendor  and 

Purchaser,"  |  3. 
Of  covenant,  see  "Covenants,"  |  2. 


PERJURY. 

Suffldeney  of  Instructions,  see  "Orimlnal  Law." 
S  28. 

I    1.    Offenses   and  responsHtillty   there- 
for. 

*One  giving  false  testimony  on  his  trial  for 
crime  is  guilty  of  perjury,  though  the  jury  were 
not  sworn.- Schooler  v.  State  (Tex.  Cr.  App.) 
859. 

PERSONAL  INJURIES. 

Partieular  comm*  or  mean$  of  infurf. 

See  "Negligence." 

Negligence  of  fellow  servant,  see  "Master  and 
Servant,"  §  4. 

Operation  of  railroads,  see  "Railroads,"  ff  5-7. 

(^ration  of  street  railroads,  see  "Street  Rail- 
roads," i  2. 

ParHeutar  etoatet  of  pcrton*  inivred. 
Tknplojt,  see  "Master  and  Servant,"  {{  2-11. 
Passenger,  see  "Ciarriers,"  {  8. 
Patient  in  charitable  hospital,  see  "Charities," 

Patient  in  hoepitals,  see  "Hospitals." 

Traveler  on  highway,  see  "Municipal  Corpora- 
tions,"  S  7. 

Traveler  on  highway  crossing  railroad,  see 
"Railroads,"   g  6. 

Traveler  on  street  on  or  near  street  railroad 
tracks,  see  "Street  Railroads,"  i  2. 

Remedioi. 

Amendment  of  pleading  affecting  limitations, 
see   "Limitation  of  Actions,"  {  2. 

Applicability  of  instruction  to  pleadings  and 
evidence,  see  "Trial,"  f  6. 

Assessment  of  damages,  see  "Damages,"  ^  6. 

Decisions  of  state  courts  as  mle  of  decision  in 
United  States  court,  see  "Courts,"  §  4. 

Determination  and  disposition  of  cause  on  ap- 

ral  or  writ  of  error,  see  "Appeal  and  Error," 
36. 
ZMrect  or  remote  consequences,  see  "Damages," 

Documentary  evidence,  see  "Evidence,"  |  8. 

Evidence  of  damages,  see  "Damages,"  §  6. 

Examination  of  witnesses,  see  "Witnesses,"  f  2. 

Excessive  damages,  see  "Damages,"  S  3. 

Former  decision  as  law  of  case  on  subsequent 
appeal,  see  "Appeal  and  Error,"  f  85. 

Harmless  error  in  general,  see  "Appeal  and  Er- 
ror," {  2a 

Harmless  error  in  instructions,  see  "Appeal 
and  Error,"  i  88. 

Harmless  error  in  rulings  on  evidence,  see  "Ap- 
peal and  Error,"  ${  ^^1. 

Harmless  error  in  rulings  on  pleading,  see  "Ap- 
peal and  Error,"  S  27. 

Jurisdiction  of  court,  see  "Courts,"  {  1. 

Measnre  of  damages,  see  "Damages,"  g  2. 

Necessity  and  subject-matter  of  instruction, 
see  "Tftial,"  {  4. 

Opinion  evidence,  see  "EJvidence,"  {  10. 

Pleading  damages,  see  "Damages,"  9  4. 

Province  of  court  and  Jury,  see  "Trial,"  f  8. 

Requests  for  instructions,  see  "Trial,"  |  7. 

Res  gestae,  see  "Evidence,"  |  3. 

Review  as  dependent  on  record  on  appeal  or 
writ  of  error,  see  "Appeal  and  Error,"  {  9. 

Review  of  questions  of  fact  and  findings,  see 
"Appeal  and  Error,"  f  25. 

PETITION. 

For  local  option  election,  see  "Intoxicating  Liq- 

onrs,"  S  2. 
In  pleading,  see  "Pleading,"  I  2. 
To  list  lands  for  taxation,  see  "Taxation,"  t  8. 
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PHARMACISTS. 

See  "Drngglste." 

PHOTOGRAPHS. 

Admissibility  in  eridence,  see  "Eridenee,"  S  8. 

PHYSICAL  CONDITION. 

Opinion  evidence,  see  "Evidence,"  (  10. 

PHYSICIANS  AND  SURGEONS. 

Power  of  corporation  to  contract  with  physi- 
cians, see  "Corporations,"  {  3. 

Privileged  communications,  see  "Witnesses,"  8  1. 

Province  of  court  and  jnry  in  criminal  prosecu- 
tion for  offense  against  law  relating  to  prac- 
tice of  medicine,  see  "Criminal  law,    {  ZH. 

•The  prescribing  of  a  remedy  in  a  single  in- 
stance for  another  held  not  practicing  medicine 
within  Kirby's  Dig.  t  5243.— Foo  Lnn  v.  State 
(Ark.)  946. 

*A  petition  for  malpractice  held  not  defectiv« 
for  failare  to  allege  that  another  physician  could 
not  have  been  obtained  to  treat  deceased  when 
defendant  failed  to  do  so.— Blackburn's  Adm'r 
V.  Curd  (Ky.)  1186. 

*In  an  action  for  malpractice,  a  petition  al- 
leging that  all  defendant's  directions  as  to  the 
care  of  intestate's  wound  were  complied  with 
held  sufficient  without  a  minute  allegation  of  all 
the  directions  given.— Blackburn's  Adm'r  v. 
Curd  (Ky.)  1186. 

*In  an  action  for  malpractice,  a  petition  Jield 
not  defective  as  implying  that  certain  directions 
of  defendant  were  given,  and  not  followed^— 
Blackburn's  Adm'r  v.  Curd  (Ky.)  1186. 

•Evidence  held  to  sustain  a  verdict  for  a 
patient  in  an  action  against  his  physician  for 
malpractice. — ^Thompson  v.  Martin  (Mo.  App.) 
535. 

A  verdict  for  plaintiff  sustained  by  the  evi- 
dence held  not  to  indicate  by  reason  of  its 
smallness  that  it  was  rendered  out  of  sympathy 
for  plaintiff,  and  not  according  to  the  law  and 
the  evidence. — ^Thompson  v.  Martin  (Mo.  App.) 
535. 


PLATS. 


See  "Boundaries,"  i  1. 
Filing   as   dedication   of 
ti<m,"  f  1. 


streets,   see   "Dedica- 


PLEA. 

In  civil  actions,  see  "Pleading,"  ^  8. 

In  criminal  prosecutions,  see  "Criminal  Iaw," 

PLEADING. 

Admissibility  of  pleading  in  evidence  as  admis- 
sion, see  "Evidence,"  §  5. 

Amendment  affecting  limitations,  see  "Limita- 
tion of  Actions,"  8  2. 

Amendment  as  curing  defect  as  to  prematurity 
of  action,  see  "Action,"  {  3. 

Amendment  as  to  parties,  see  "Parties,"  f  1. 

Applicability  of  instructions  to  pleadings,  see 
'^'Trial,"  J  6. 

As  constituting  appearance,  see  "Appearance." 

Impeachment  of  witness,  see  "Witnesses,"  S  3. 

In  justice's  court,  see  "Justices  of  the  Peace." 

i  2. 

Responsiveness  of  judgment  to,  see  "Judgment," 


iUegatioiu  m  to  portioutar  faeU,  act*,  or  tnm*- 

action*. 
See  "Damages,"  |  4. 
Coverture,  see  "Husband  and  Wife,"  {  8.    . 

In  aotiont  by  or  affaintt  particular  oZomj*  of 
pertont. 
See  "Brokers,"  i  8:    "Carriers,"  H  3.  5,  10; 
"Corporations,"  §  3 ;   "Husband  and  Wife,"  | 
3;    "Municipal   Corporations,"  i  7;    "Rail- 
roads," Si  6,  8. 

In  particular  action*  or  proceeding*. 

See  "Fraud,"  |  2:  "Injunction,"  8  3:  "Ubef 
and  Slander."  8  8;  "NegUgence,"  8  4;  "Quiet- 
ing TiUe,"  8  2;   "Trespass  to  Try  TiUe."  8  2. 

For  broker's  commissions,  see  "Brokers,"  8  3. 

For  causing  death,  see  "Death,"  8  2. 

For  damages  caused  by  maintaininK  nuisance, 
see  "Nuisance,"  8  1. 

For  death  of  servant,  see  "Master  and  Servant" 

For  injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  8  8. 

For  injuries  to  shipment  of  live  stock,  see 
"Carriers,"  8  5. 

For  loss  of  shipment,  see  "Carrieia,"  8  3. 

For  malpractice,  see    Physicians  and  Surgeons." 

For  personal  injuries,  see  "Master  and  Serv- 
ant," 8  8;  "Municipal  (3orporations,"  8  7: 
"Railroads,"  8  6. 

For  price  of  goods  sold,  see  "Sales,"  8  6. 

For  wrongful  ejection  of  passenger,  see  "Car- 
riers," 8  10. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  judgment,  see  "Judgment,"  8  &• 

On  note,  see  "Bills  and  Notes,"  8  4. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  8  6. 

To  determine  boundaries,  see  "Boundaries,"  8  2- 

Revteio  of  decitioni  and  pleading  in  appellate 
court*. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  8  27. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
"Appeal  and  Error,"  8  o- 

Review  of  rulings  on  as  dependent  on  record  on 
appeal  or  writ  of  error,  see  "Appeal  and  E!r- 
ror,"  88  9,  10. 

8   1.    Form  and  alleisatloita  In  generaL 

*An  answer  held  ambiguous  and  bad  l>oth  at 
common  law  and  under  the  Code. — Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  State  (Ark.)  199. 

•The  answer  In  an  action  by  an  assignee  of 
a  note  held  a  mere  conclusion,  and  not  sufficient 
to  defeat  a  recovery. — Wheatly  v.  Hardin  Nat, 
Bank  (Ky.)  288. 

An  amended  pleading  which  alleges  that  the 
proof  shows  a  certain  thing  to  be  true,  and  that 
the  proof  is  uncontradicted,  is  properly  dis- 
allowed, for  pleadings  should  allege  the  exist- 
ence of  facts.— Simpson  v.  Adams  (Ky.)  819. 

8  S.    Deolaratton,  ooBiplaliit,  petitioii,  ox- 
■tatement. 

•Matter  of  inducement  in  pleading  defined. — 
Armelio  v.  Whitman  (Mo.  App.)  1113. 

8  3<    Plea    or    aitawtx,    erosa-complalnt, 
and  affidavit  of  defense. 

•In  an  action  by  brokers  for  commissions  for 
procuring  a  purchaser  of  real  estate,  answers 
by  wa^  of  general  denial  and  in  avoidance  held 
inconsistent  and  to  remove  from  the  case  the 
issues  sought  to  be  raised  by  the  general  de- 
nial.—Atterbnry  V.  Hendricks  (Mo.  App.)  111. 

•Special  defenses  in  an  action  by  brokers  for 
commissions  in  procuring  a  purchaaer  of  teaL 
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estate   held   not   inconsistent   wit]i    a    general 
denial.— Atterbnry    v.    Hendridcs    (Mo.    App.) 

'Trayersea  and  defenses  held  ayailable  when 
not  inconsistent. — Atterbnry  r.  Hendriclis  (Mo. 
App.)  111. 

{  4.    BepUoatloB    «r    reply    and    snbse- 
qaeni  pleadings. 

In  a  suit  by  minority  stockliolders  of  a  cor- 
poration to  compel  defendant  to  satisfy  a  Judg- 
ment against  the  corporation,  a  reply  advancing 
a  new  theory  held  available  under  Civ.  Code 
Prac.  {  101.— Dodd  ▼.  Pittsbnrg,  C,  C.  &  St 
Ii.  R.  (3o.  (Ky.)  787. 

I  5.    Demmrex  or  ezeeptioii. 

Where  the  trial  is  entered  upon  without  a 
demurrer,  every  intendment  will  be  made  in 
favor  of  the  pleading.— Nairn  T.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.   App.)  102. 

I    6.    Amended  and  supplemental  plead- 
ings  and  repleader. 

In  an  action  to  enjoin  interference  with  a 
right  of  way,  a  motion  for  leave  to  file  amended 
answer  held  properly  denied.— Boyd  T.  Morris 
(Ky.)  867. 

•Where  defendant  was  allowed  to  file  an 
amended  answer  on  a  trial,  it  was  within  the 
court's  sound  discretion  to  allow  plaintiff  to  file 
a  reply  thereto.— Metropolitan  Life  Ins.  Co.  v. 
Thomas  (Ky.)  1175. 

*The  court  on  appeal  will  treat  a  case  as  if 
an  amendment  to  the  pleadings  conforming  to 
the  evidence  had  been  made. — Weissenfels  r. 
Cable  (Mo.)  1028. 

District  Court  Rule  27  (67  S.  W.  xxii)  held 
not  to  have  authorized  defendant  to  present 
new  matter  before  trial  supplementary  to  that 
contained  in  his  answer  then  on  file.  Rev.  St. 
1895,  art.  1262.— Hoffman  v.  Lenun  (Tex.  Civ. 
App.)  712. 

In  an  action  on  a  note,  held  proper  to  refuse 
to  require  plaintiff  to  plead  more  specifically 
matter  unnecessarily  pleaded. — Wood  t.  lim- 
baugh  (Tex.  Civ.  App.)  771. 

(   7.     Signature  and  verifleation. 

Where  defendant  denied  under  oath  the  cor- 
rectness of  plaintiff's  sworn  account,  it  was 
not  evidence  of  any  fact. — Pitman  v.  Bloch 
Queensware  O.  (Tex.  Civ.  App.)  724. 

(  8.     Filing,  •errloe,  and  withdrawaL 

Defendants^  held  entitled  to  amend  and  with- 
draw their  disclaimer  prior  to  the  rendition  of 
judgment  thereon.— JoUey  v.  Oliver  (Tex.  Civ. 
App.)  1151. 

$  9.     Motions. 

In  an  action  involving  a  boundary  dispute, 
plaintiff  held  not  entitled  to  judgment  on  the 
pleadings.— Dee   r.    Nachbar   (Mo.)   36. 

$10.  Issues,  proof,  and  Tariamoe. 

•A  variance  exists  when  the  evidence  does 
not  sustain  the  pleadings  on  which  a  recovery 
is  sought  or  a  defense  rested. — Illinois  Cent.  R. 
Co.  v.  Curry  (Ky.)  294. 

*One  cannot  sue  on  one  cause  of  action  and 
recover  on  another. — Henry  County  v.  Citizens' 
Bank  of  Windsor  (Mo.)  0"? :  Same  v.  Farmers' 
Bank  of  Windsor  (Mo.)  630. 

{11.   Defects     and     objeetlons,     waiver, 
and  aider  by  -verdict  or  judgment. 

•In  an  action  for  injuries  to  a  miner  a  verdict 
for  plaintiff  held  to  nave  cured  an  alleged  de- 
fect in  the  petition  in  failing  to  allege  that  plain- 
tiff only  continued  to  worK  a  reasonable  time 
after  defendants'  promise  to  prop  the  entry. — 
Ballou  y.  Potter  (Ky.)  117a 


•A  defect  in  the  petition  not  attacked  by  de- 
murrer or  otherwise  is  waived  by  answering 
over.— Gardner  y.  Robertson   (Mo.)  645. 

POLICE  POWER. 

Of  mnnicipality,  see  "Municipal  Orporationa," 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse   Possession." 

Change  of  possession  of  mortgaged  property,  see 
"Chattel  Mortgages,"  {  3. 

Of  land  as  notice  to  purchaser,  see  "Vendor 
and  Purchaser,"  §  4. 

Of  oflice,  see  "Officers,"  {  2. 

Of  plaintiff  in  trespass  to  try  title,  see  "Tree- 
pass  to  Try  Title,"  %  1. 

Sufficiency  of  possession  of  mineral  rights  un- 
der champerty  statute,  see  "Champertr  and 
Maintenance." 

POWERS. 

Of  attorney,  see  "Principal  and  Agent." 
Of  sale  in  mortgage,  see  "Mortgages,"  i  2. 

I   1.    Gonstmotion  and  exeontion. 

•A  deed  executed  pursuant  to  a  power  held 
to  convey  the  title  of  the  grantor  in  the  power, 
though  there  was  no  reference  in  the  deed  to 
such  power.— J.  M.  Guffey  Petroleum  Co.  t. 
Hooks  (Tex.  Civ.  App.)  690. 

PRACTICE. 

Prosecution  of  actions  in  general,  see  "Action," 
i  3. 

In  partioular  oMl  actions  or  proceeiingt. 
See  "Contempt,"  {  2;    "Divorce,"  {  2;    "Eiect- 
ment":    "Habeas  Corpus."  (  2;    "Interplead- 
er";   ''Prohibition";    "Quo  Warranto,"  S  2: 
"Replevin" ;   "Trespass  to  Try  .Title,"  {  2. 

Particular  proceedings  m  actions. 

See  "Abatement  and  Revival";  "Appearance"; 
"Continuance" ;  "Costs" ;  "Damages,"  SS  4- 
6;  "Depositions";  "Dismissal  and  Nonsuit": 
"EJvidence" ;  "Execution" ;  "Judgment" : 
".Jury" ;  "Limitation  of  Actions" ;  "Parties" : 
"Pleading" ;  "Process-' ;  "Removal  of 
Causes";    "Trial";    "Venue." 

Verdict,  see  "Trial,"  {  10. 

Farticular  remedies  in  or  Uieident  to  acUons. 
hment" ;      "Injui 
"Sequestration"'; 


See  "Attachment";  "Injunction";  "Receiv- 
ers" ;  "Sequestration"' ;  "Supersedeas" ; 
"Tender." 

Procedure  •»  criminal  prosecutions. 
See  "Bail,"  {  1;   "Criminal  Law." 
For  offenses  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  t  7. 

Procedure  in  eweroise  of  special  or  limited  juris- 
diction. 
In  justices'  courts,  see  "Justices  of  the  Peace." 
5  2. 

Procedure  in  or  iy  partioular  oourts  or  tribw- 

nals. 
See  "Courts." 


•Point  annotated.   See  syllalnw. 
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Procedure  on  review. 
See   "Appeal    and    Error";     "Exceptions,    Bin 
of;    •'juaticea  of  the   Peace,"  f  3;    "New 
Trial." 

PRECATORY  TRUSTS. 

Creation  by  will,  see  "Wills,"  f  4. 

PREJUDICE. 

Gronnd  for  change  of  venue  in  criminal  proaa- 
cution,  see  "Criminal  Law,"  i  3. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  H  26-33. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  St  4k 
16. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  H  8,  4. 

PRESCRIPTION. 

Aognisltion  of  rights,  see  "Adverse  Possession." 
I  1 ;  "Nuisance,"  i  1 ;  "Waten  and  Water 
Courses,"  |  1. 

PRESUMPTIONS. 

As  to  acceptance  of  deed,  see  "Deeds,"  f  4. 

As  to  execution  of  lost  deed,  see  "Deeds,"  f  4. 

In  civil  actions,  see  "Evidence,"  §  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 

S8  6,  40. 
On  appeal  or  writ  ot  error,  see  "Appeal  and 

Error,"  I  23. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  |  2;   "Homicide,"  I  8. 

PRINCIPAL  AND  AGENT. 

Theft  by  agent,  see  "Larceny,"  (  1 

Aaenoy  in  particular  relation*,  officei,  or  oo- 
cupationt. 
Bee  "Attorney  and  Client";    "Brokers." 
Agency  of  partner  for  firm,  see  "Partnership," 

1  8. 
Insurance  agents,  see  "Insurance,"  f  1. 
Of  connecting  carriers,  see  "Carnens,"  I  4 

(    1.    Bights  and  llablUtles  m  to  third 
peraons. 

*A  note  signed  by  an  agent  under  a  power  of 
attorney  held  valid.— McClare's  Bx'r  r.  Coryd<w 
Deposit  Bank  (Ky.)  1177. 

The  employment  of  an  agent  to  lend  money 
does  not  carry  with  it  implied  authority  to  lend 
the  money  to  himself^— Eeyser  v.  Hiiude  (Mo. 
App.)  98. 

Where  defendant  signed  a  note  also  signed 
OS  maker  by  A.,  the  alleged  agent  of  the 
payeej  defendant  was  chargeable  with  notice 
that  in  becoming  one  of  the  obligors  A.  could 
not  act  as  agent  for  the  payee,  and  consequent- 
ly any  misrepresentation  made  by  A.  could  not 
i>e  imputed  in  law  to  the  payee. — Keyser  v. 
Hinkle  (Mo.  App.)  9a 

•The  doctrine  that  a  principal  will  not  be  per- 
mitted to  enjoy  a  benefit  from  his  agent's  serv>- 
ices  and  at  the  same  time  disclaim  responsibility 
{or  the  consequences  of  a  wrongful  act  of  the 


agent  by  which  the  benefit  was  conferred  has 
no  application  where  the  agent  acts  for  him- 
self, In  his  own  interest,  and  adversely  to  that 
of  his  principal.— Keyser  r.  Hinkle  (Mo.  App.) 
08. 

*An  agent  cannot  serve  the  opposing  party 
without  the  knowledge  and  consent  of  his  prin- 
cipal, though  he  acts  in  good  faith. — Winter  r. 
Cai«y  (Mo.  App.)  538. 

PRINCIPAL  AND  SURETY. 

See  "Guaranty" ;    "Indemnity." 

Collateral  attack  on  order  dischatging  suretiet 

on  guardian's  bond,  see  "Judgment,"  |  6. 
Power  of  national  bank  to  make  contract  of 

suretyship,  see  "Banks  and  Banking,"  i  2. 
Surety  on  mortgage  by  husband  and  wife,  ses 

"Husband  and  Wife,'*  8  2. 

Buretie*  on  bond*  for  performance  of  intie$  of 
trutt  or  oMce. 
Guardians  of  insane  persons,  see  "Insane  Per- 
sons," I  1. 

BureOe*  on  bond*  m  judicial  proeeedinge. 
See  "Attachment,"  f  1;    "Bail";    "Seqoertra- 
Uon." 

{    1.    Creation  and  eziatenoe  of  relatioa. 

A  contract  to  pay  another  to  become  surety  or 
to  lend  one  liis  credit  Iteld  not  unlawful. — Givena 
V.  Gridley  (Ky.)  1192. 

A  contract  to  pay  another  to  become  surety 
or  to  lend  one  his  credit  held  based  on  a  suffi- 
cient consideration. — Giveos  v.  Gridley  (Ky-) 
1192. 

*A  sarety  is  one  who,  being  liable  to  pay  a 
dd>t  or  perform  an  obligation,  is  «ititied,  if  ft 
is  enforced  against  him,  to  indemnity  from  an- 
other,  who  ought  himself  to  have  made  payment 
or  performed  the  obligation  before  the  surety 
was  required  to  do  so.— Beissaus  v.  Whites  (Mo. 
App.)  603. 

i   2.     ITatnre   and  extent  of  liability  ut 
■nroty. 

•Obligors  on  a  bond  held  sureties,  though 
not  expressly  designated  as  such. — ^Reissaus  v. 
Whites  (Mo.  App.)  603. 

•Rule  for  construing  sureties'  contracts  stated. 
—Martin  v.  Whites  (Mo.  App.)  608. 

§   3.    Dlsoharee  of  surety. 

•Changes  in  a  building  contract  held  to  dis- 
charge the  contractors'  sureties. — Reiasans  v. 
Whites  (Mo.  App.)  60a 

*A  building  contract  held  not  to  authorise 
changes  in  the  work  without  the  contractor's 
sureties'  consent. — Reissaus  v.  Whites  (Mo. 
App.)  603. 

•Notwithstanding  a  rule  stated,  a  contractor's 
surety  held  not  discharged  from  liability  because 
a  change  in  the  contract  which  he  requested  was 
interlined  in  the  written  contract  without  his 
consent— Martin  v.  Whites  (Mo.  App.)  608. 

•When  parties  agree  upon  a  change  in  the 
terms  of  a  contract,  the  contract  is  not  in- 
validated because  one  of  them,  without  the 
knowledge  of  the  other,  notes  the  alteration  on 
the  instrument.— Martin  t.  Whites  (Mo.  App.) 
606. 

Notwithstanding  rules  stated,  a  building  con- 
tractor's surety  held  not  discliarged  by  payments 
to  the  contractor  without  the  architecrs  certifir 
cates  therefor  provided  for  by  tlie  oontractr- 
Martin  t.  Whites  (Mo.  App.)  608. 

PRIORITIES. 

Of  attorney's  lien,  see  "Attorney  and  Ctivat," 
«1. 
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PRIVATE  NUISANCE. 

8m  "Nnisimce,"  i  1. 

PRIVATE  ROADS. 

Right*  of  way,  bm  "BuementB." 

PRIVILEGED  COMMUNICATIONS. 

Defamatorr    commonications,    see    "Ubel    and 

Slander,''^  I  2. 
Diadosure  by  witnoss.  Me  "Wltnegses,"  S  1. 


Of  will. 


PROBATL 

"Wnte,"  I  8, 

PROCESS. 


Effect  of  appearance,  see  "Appearanee." 
Reaistanoe  or  obstruction,  see    Obstructing  Jus- 
tice." 

/»  aotiont  offoinit  partieular  oIm«m  of  perion$. 

gee  "Corporations,"  I  3. 

Foreign  corporation,  see  "Corporations,"  i  6. 

In  particular  aetiont  or  proceeding*. 
Foreclosure,  see  "Mortgages,"  |  8. 

PartiotHar  fortni  of  ioritt  or  other  prooeu. 
See     "Execution";      "Injunction";      "Prohibi- 


tion" ;   "Quo  Warranto" 
uestration." 


"Replevin";    "Seq- 


I   1.    Smnrloe. 

*ReT.  St.  1879.  I  8488,  as  amended  by  Sess. 
Laws  1881,  p.  174,  and  Rer.  St.  1899,  {  S70 
[Ann.  St  1906,  p.  S97],  providing  for  the  service 
of  summons,  held  not  to  require  a  copy  of  the 
petition  to  be  delivered  to  the  first  defendant 
served  in  each  county,  where  the  defendants  are 
in  several  counties. — Collier  v.  Catherine  Lead 
Co.  (Mo.)  971. 

Return  to  summons,  of  which  there  was  sub- 
stituted service  against  an  insurance  company 
under  Rev.  St.  1899,  {  7992  [Ann.  St.  1906,  p. 
.3801],  held  insufficient.— Wealaka  Mercantile  & 
Mfg.  Co.  V.  Lumbermen's  Mut  Ins.  Co.  (Mo. 
App.)  673 :  Same  v.  Lumber  Mut  Fire  Ins.  Co. 
(Mo.  App.)  !576. 

•A  sheriff's  return  of  service  of  notice  of  a 
motion  in  the  probate  court  by  the  public  ad- 
ministrator held  conclusive  unless  the  adminis- 
trator either  procured  the  making  of  a  false  re- 
turn or  had  knowledge  of  it — Strobel  v.  Clarke 
(Mo.  App.)  585. 

*A  return  of  service  of  process  li«Id  condu- 
rdve  on  the  parties  so  as  to  render  certain  af- 
fidavits inadmissible  in  support  of  a  motion  to 
quash  the  return.— Cornwall  v.  Star  Bottling  Co. 
/Mo.  App.)  591. 


§   2. 


•bjeetloaa,    and    amoid- 


Defeots, 
memt. 

Under  Rev.  St  1879,  g  3489,  as  amended  by 
Sess.  Laws  1881,  p.  174,  and  Rev.  St  1399.  | 
670  [Ann.  St.  1906,  p.  597],  the  burden  held 
upon  plaintiff  to  prove  that  one  of  several  de- 
fendants in  a  former  suit  was  the  first  one  sum- 
moned in  order  to  show  invalidity  of  the  service 
upon  him.— Collier  v.  Catherine  Lead  Co.  (Mo.) 

Statement  as  amending  on  appeal  the  return 
to  a  sammons.— Wealaka  Mercantile  &  Mfg.  Co. 
V.  Lumbermen's  Mut.  Ins.  Ck).  (Mo.  App.)  573; 
Same  t.  Lunber  Mut  Fire  Ins.  Co.  (Mo.  App.) 
575b 


PROHIBITION. 

Of  traffic  In  Intoxieating  liqaors.  see  '^tcxlcat- 
ing  Liquors." 

S    !•    N«tiUF*  and  gromids. 

'Because  of  the  adequacy  of  remedy  by  ap- 
peal, prohibition  held  not  to  lie  to  restrain  a 
county  judge  from  issuing  order*.— Gonunon- 
wealth  T.  Peter  (Ky.)  306. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  |  1.    , 

Of  loM  insured  against,  see  "Insurance,"  f  7. 

PROPERTY. 

Onstltutional  guaranties  of  rights  of  proper- 
ty, see  "Constitutional  Law,"  §  4. 

To  which  lien  of  attorney  attaches,  see  "At- 
torney and  Client,"  |  1. 

Partioular  tpeciet  of  property. 
See  "Animals";     "Fish";    "Fixtures";    "Logs 
and  Logging";   "Mines  and  Minerals.'' 

Remedie*  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  8  2. 

Trtnefere  and  other  matters  affecting  title. 
See  "Adverse  Possession." 
Dedication  to  public  uae,  see  "Dedication." 

PROPOSITIONS. 

Under  assignment  of  errors,  see  "Appeal  and 
Error,"  i  18. 


PROSTITUTION. 


See  "Lewdnesa." 


PROVINCE  OF  COURT  AND  JURY. 

In  dvU  aettons,  see  "Trial,"  8  8. 
In  criminal  prosecutions,  see  "Criminal  Law." 
8  22. 

PROVOCATION. 

For  homldde,  see  "Homicide,"  88  6,  T. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  Injury,  *e« 

"Damages,"  8  1. 
Of  injuries  to  animals  caused  by  operation  of 

railroad,  see  "Railroads,"  {  8. 
Of  injury,  see  "Negligence,"  8  2. 
Of  injury  to  person  on  or  near  street  railroad 

tracks,  see  "Street  Raih«ads,"  8  2. 

PUBLICATION. 

Of  result  of  local  option  election,  see  "Intoxi- 
cating Liquors,"  8  2. 

PUBLIC  DEBT. 


See  "Municipal   Corporations,"  8  8;    "Schools 
and  School  Districts,"  8  !• 
•Potnt  aaitotated.    Sea  ayllabiu. 
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PUBLIC  IMPROVEMENTS. 

Bt  muoicipalities,  see  "Municipal  Corporations," 

PUBLIC  LANDS. 

Connt7  acliool  lands,  see  "Schools  and  Sdiool 

Districts,"  {  1. 
Designation     of    boundaries    in    patents,     see 

"Boundaries." 

PUBLIC  POLICY. 

Affecting  validity  of  sale,  see  "Sales,"  i  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  §  1. 

PUBLIC  SERVICE  CORPORATIONS. 

See    "Carriers";     "Railroads";     "Street   Rail- 
roads" ;   "Telegraphs  and  Telephones." 
Oas  companies,  see  "Gas." 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 

PUNISHMENT. 

See  "Criminal  Law,"  S  45;   "Pardon":    "P«i- 

altiee." 

For  adultery,  see   "Adultery." 
For  violation  of  injunction,   see  "Injunction," 
i  4. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 


QUASHING. 

iformation,  see  ' 
J  4. 

QUESTIONS  FOR  JURY. 


Indictment  or  information,  see  "Indictment  and 
Information,"  {  4. 


In  civil  actions,  see  "Trial,"  S  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  22;   "Homicide,"  {  8. 

QUIETING  TITLE. 

To  mineral  lands,  see  "Mines  and  Minerals," 
§1. 

I   1.    Rlsht  of  aotlon  and  defenses. 

*A  tax  deed  held  void  on  its  face  as  describ- 
ing no  land,  and  ineffective  as  a  cloud  on  title. 
— Beardsley  v.  Hill  (Ark.)  1169. 

'Where  a  tax  deed  was  void  on  ita  face,  equi- 
ty would  not  set  it  aside  as  a  cloud  on  title, 
nor  enjoin  the  holder  from  an  attempted  trans- 
fer of  his  title.— Beardsley  v.  Hill  (Ark.)  1169. 

f  2.    Proceedlnss  and  relief. 

Where  title  to  land  was  revested  absolutely 
in  plaintiffs,  defendants'  rights  are  not  affected 
by  the  fact  that  plaintiffs  have  not  paid  to  a 
third  person  a  sum  which  the  decree  made  a 
lien  on  the  land.— McEenzie  t.  Donnell  (Mo.) 
40. 

•Under  Rev.  St.  1899  8  650  [Ann.  St  1906, 
p.  607],  a  cross-bill  to   quiet  title  need  only 


allege  how  defendants  acquired  their  title,  and 
that  they  claim  some  interest  in  and  to  the 
premises,  adverse  to  plaintiffs,  and  pray  that 
their  respective  interests  may  be  determined 
and  adjuoged.— Summet  v.  City  Realty  &  Brok- 
erage Co.  (Mo.)  614. 

A  husband  and  wife,  claiming  to  own  different 
tracts  of  land  separately,  cannot  join  as  plain- 
tiffs in  an  action  to  quiet  title  of  all  the  tracts. 
—Gardner  v.  Robertson  (Mo.)  645. 

Defendants,  who  do  not  in  every  instance 
claim  interests  adverse  to  plaintiffs  in  the  same 
tracts  of  land,  cannot  be  joined  in  an  action 
to  quiet  title  to  all  the  tracts.— Gardner  t.  Rob- 
ertson (Mo.)  646. 

QUI  TAM  ACTIONS. 

See  "Penalties,"  i  2. 

QUITCLAIM. 

See  "Deeds,"  {  3. 

QUO  WARRANTO. 

t   !•    Katare  and  grounds. 

*Quo  warranto  is  civil  in  its  nature,  though 
using  forms  and  punishments  i>eculiar  to  crimi- 
nal law.— State  ex  rel.  Bla(±  v.  Taylor  (Mo.) 
1023. 

{   2.    JnriadlotloB,  prooeediass,  and  re- 
lief. 

•The  common-law  iwwer  of  a  prosecuting  at- 
torney to  file  an  information  for  a  prerogative 
writ  held  inherent  in  the  office,  and  not  to  be 
given  away  through  caprice  or  inattention. — 
State  ex  rd.  Black  t.  Taylor  (Mo.)  1023. 

•In  the  absence  of  a  statute  conferring  au- 
thority, a  private  person  cannot  proceed  by  quo 
warranto  in  his  own  name  without  the  interposi- 
tion of  a  proper  state  officer. — State  ex  leL 
Black  v.  Taylor  (Mo.)  1023. 

•Where  a  prosecuting  attorney  permitted  the 
use  of  his  name  in  an  information  in  the  nature 
of  quo  warranto  without  his  signature  thereto, 
he  could  not  at  the  trial  control  the  litigation 
and  demand  the  dismissal  of  the  proceeding.— 
State  ex  rel.  Black  v.  Taylor  (Mo.)  1023. 

•Under  Rev.  St  1809,  8  4457  [Ann.  St  1906, 
p.  2142]  the  Atturney  General  and  prosecuting 
attorneys  held  charged  with  the  duty  of  exhibit- 
ing an  information  in  the  nature  of  quo  war- 
ranto, and  when  an  information  has  been  filed, 
the  proceeding  cannot  be  dismissed  without  the 
consent  of  the  relator.— State  ex  reL  Black  v. 
Taylor  (Mo.)  1023. 

•The  i)ower  of  determining  whether  or  not  a 
quo  warranto  proceeding  shall  be  instituted  is 
vested  in  the  Attorney  General  and  prosecuting 
attorneys,  by  Rev.  St  1899,  8  4457^  [Ann.  St 
1908,  p.  2442].— State  ex  reL  Black  t.  Taylor 
(Mo.)  102a 

•The  exercise  by  a  prosecuting  attorney  <rf 
bis  official  discretion  In  exhibiting  an  informa- 
tion in  the  nature  of  quo  warranto  is  evidenced 
by  his  signature  to  an  information  in  due  form 
and  ite  exhibition  in  court — State  ex  reL  Black 
v.  Taylor  (Mo.)  1023. 

RAILROADS. 

See  "Street  Railroads." 

Admissions  as  evidence  in  action  against,  see 
"Evidence,"  8  5. 


•Point  annotated.    See  ayllabna. 
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Appllcab!lit7  of  InBtnictton  to  pleadings  and 
evidence  in  action  for  death  caused  b^  opera- 
tion of,  see  "Trial,"  §  6. 

As  employers,  see  "Master  and  Servant." 

<3arriaKe  of  goods  and  passengers,  see  "Car- 
riers. 

Construction  and  operation  of  instruction  in 
action  for  death  caused  by  operation  of,  see 
"Trial,"  §  8. 

Harmless  error  in  action  for  injuries  caused  by 
operation  of,  see  "Appeal  and  Error,"  §  27. 

Judicial  construction  of  laws  relating  to  con- 
struction of  stations  as  encroachment  on  Leg- 
islature, see  "Constitutional  Law,"  g  1. 

Judicial  notice    of,  see  "Evidence,"  f  1. 

Province  of  court  and  jury  in  action  for  in- 
juries to  employe,  see  "Trial,"  S  3. 

Requests  for  instructions  in  action  for  injuries 
caused  by  operation  of,  see  "Trial,"  {  7. 

Taxation,  see  "Taxation,"  t  3. 

Venue  of  criminal  prosecution  for  offense  by 
railroad  company  against  law  relating  to 
maintenance  of  stations,  see  "Criminal  Law," 
§  3. 

I    1.    Control  and  recnlatlon  in  ceneraL 

Where  defendant  was  misnamed  in  the  indict- 
ment held  an  order  under  Kirby's  Dig.  t  2232 
for  subsequent  proceedings  in  its  name  was 
proper.— Louisiana  &  A.  Ry.  Co.  v.  State  (Ark.) 

A  prosecution  of  a  railroad  company  for  fail- 
ing to  construct  and  maintain  a  station  at  a 
certain  point,  as  required  by  the  act  of  1905 
(Laws  1905,  p.  265)  held  properly  by  indict- 
ment.— Louisiana  &  A.  Ry.  Co.  v.  State  (Ark.) 
960. 

The  reasonableness  of  the  statute  under  which 
the  prosecution  is  had  held  a  question  for  the 
court  on  all  the  information  it  can  obtain. — 
Louisiana  &  A.  Ry.  Co.  v.  State  (Ark.)  960. 

There  is  no  legal  requirement  that  a  railroad 
shall  be  of  any  particular  length,  nor  is  it  es- 
sential that  it  should  own  rolling  stock. — State 
ex  rel.  Hammer  y.  Wiggins  Ferry  Co.  (Mo.) 
1005. 

Certain  steam  car  tracks  held  to  constitute  a 
railroad,  within  Rev.  St.  1899,  c.  149,  art.  8 
[Ann.  St  1906,  pp.  4293-4315],  providing  for 
the  assessment  and  taxation  of  railroads. — State 
ex  rel.  Hammer  v.  Wiggins  Ferry  Oo.  (Mo.) 
1005. 

(   S.    Railroad   oompaniea. 

Whether  a  foreign  railway  corporation,  sued 
for  injuries  to  an  employe  received  outside  of 
the  state,  did  business  or  had  an  agent  in  the 
county  where  the  suit  was  brought  and  pro- 
cess served,  is  a  question  of  fact. — Southern 
Pac.  Co.  ▼.  Allen  (Tex.  Civ.  App.)  441. 

i   3.    Oonatrnction,      maintenance,      and 
eanipment. 

Under  Kirby's  Dig.  i  6644,  a  notice  to  a 
railroad  to  construct  stockguards  must  be  made 
by  the  owner,  and  cannot  be  made  by  his  ten- 
ant.— CThicago,  R.  I.  &  P.  Ry.  Co.  t.  Adams 
<Ark.)  200. 

Under  Kirby's  Dig.  |  6644,  a  notice  to  a  rail- 
road to  repair  stockguards  held  essential. — Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Adams  (Ark.)  200. 

■9  4.    OpeTatlon— Statntory,       ntnnloipal, 
and  official  regulations. 

A  railway  corporation  operating  a  line  of 
road  held  owning  the  road,  within  Kirby's  Dig. 
1  6596.— Chicago,  B.  L  &  P.  Ry.  Co.  v.  State 
<Ark.)  199. 

{  5.    — ^  Xninries   to   licensees   or  ires- 
paaaem  in  general. 

In  an  action  against  a  railroad  for  injuries 
sustained  by  the  plaintiff  in  catching  his  foot 
in  a  switch,  the  submission  to  the  jury  of  de- 


fendant's negligence  In  maintaining  a  switch  in 
a  street  held  erroneous. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Scruggs  (Tex.  Civ.  App.)  778. 


I   6.    —  Aeoident*  at  erossiags. 

•If  injury  to  one  crossing  a  railway  track 
was  caused  by  an  engineer's  failure  to  keep  a 
lookout,  she  can  recover  from  the  company 
therefor.— Louisville,  H.  &  St.  L.  B.  Co.  v. 
Davis  (Ky.)  3(W. 

♦Plaintiff's  pleading  In  a  personal  injury  ac- 
tion against  a  railway  company  held  to  entitle 
her  to  show  any  negligence  in  operating  the 
engine,  whether  in  failing  to  give  the  customary 
signals  or  to  keep  a  lookout. — Louisville,  H. 
tc  St.  L.  R.  Co.  T.  Davis  (Ky.)  304. 

*In  an  action  against  a  railroad  for  injuries 
to  plaintiff  while  crossing  defendant's  track 
while  the  crossing  gates  were  open,  plaintiff 
held  not  guilty  of  contributory  negligence  as  a 
matter  of  law.— Louisville  Bridge  Co.  t.  Mo- 
roney  (Ky.)  870. 

'Where  a  team  on  a  highway  is  unmanage- 
able and  running  off  toward  a  crossing,  held 
one  in  charge  of  a  railway  engine  is  required 
to  exercise  ordinary  care  to  avoid  a  collision 
at  the  crossing.— Chesapeake  &  O.  Ry.  Co.  v. 
Pace   (Ky.)   1178. 

*In  an  action  against  a  railway  company  for 
injuries  received  in  a  collision,  whether  defend- 
ant was  negligent  in  failing  to  stop  the  train  so 
as  to  avoid  a  collision  in  view  of  the  fact  that 
plaintiffs  team  was  running  away  held  for  the 
jury.— Chesapeake  &  O.  Ry.  Co.  v.  Pace  (Ky.) 
1176. 

*Under  Starr  &  0.  Ann.  St  IlL  1886,  c. 
114,  par.  74,  held  negligence  for  a  train  to  ap- 
proacn  a  crossing  without  the  giving  of  the  re- 
quired statutory  signals. — Weinstein  r.  Toleda 
St  L.  &  W.  R.  Oo.  (Mo.  App.)  1125. 

*In  an  action  for  injury  in  a  crossing  acci- 
dent the  question  of  contributory  ne^igence 
held  one  for  the  jury.— Weinstein  v.  Toledo, 
St  L.  &  W.  B.  Co.  (Mo.  App.)  1125. 

A  iierson  is  not  guilty  of  negligence  as  a  mat- 
ter of  law  in  entering  a  railroad  crossing  while 
the  gates  are  down,  but  whether  the  act  is  neg- 
ligence denends  upon  the  attendant  circum- 
stances.— Gralveston,  H.  &  S.  A.  By.  Oo,  r. 
Walker  (Tex.  Civ.  App.)  706. 

In  a  death  action,  an  instruction  as  to  erl- 
dence  of  defendant's  negligence  held  properly  re- 
fused.—Galveston,  H.  &  S.  A.  By.  Co.  t.  Walker 
(Tex.  Civ.  App.)  705. 

*In  an  action  against  a  railway  company  for 
a  collision  at  a  public  crossing,  facts  held  to  an- 
thorize  recovery   for  plaintiff  if  the  train  ap- 

? reached  at  a  negligentir  high  rate  of  speed.— 
exas  &  P.  By.  Co.  ▼.  Tucker  (Hex.  Civ.  App.) 
764. 

*In  an  action  against  a  railway  company, 
held  under  the  evidence  a  question  for  the  jury 
whether  the  accident  t^as  caused  by  the  com- 
pany's failure  to  maintain  a  signboard  at  its 
crossing.— Texas  &  P.  By.  Co.  ▼.  Tucker  (Tex. 
Civ.  App.)  764. 

*In  an  action  against  a  railway  company  for 
the  death  of  one  struck  by  a  train  at  a  public 
crossing,  held,  under  the  evidence,  a  question 
for  the  jury  whether  the  engineer  was  negligent 
in  failing  to  blow  the  whistle  and  thus  warn 
decedent  of  his  danger.— Texas  &  P.  Ry.  Oo. 
V.  Tucker  (Tex.  Civ.  App.)  764. 

i   7.    —  Injuries  to  persona  on  or  near 
tracks. 

In  an  action  for  Injuries  to  one  run  over  on  a 
railroad  track,  facts  held  not  to  show  that  she 
was  a  trespasser  at  the  time  of  the  accident— 
Lange  v.  Missouri  Pac.  By.  Co.  (Mo.)  660. 


*Volnt  Minotated.   Se»  gyllalma. 
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*In  an  action  for  injuries  to  a  cliild  who  waa 
ran  over  wliile  upon  a  railroad  track,  evidence 
held  sufficient  to  show  negligence  on  the  part  of 
defendant— Lange  v.  Missouri  Pac.  R7.  Co. 
(Mo.)  660. 

*In  an  action  for  injuries  to  one  run  over  on 
a  railroad  track,  an  instruction  held  not  erro- 
neous in  that  it  did  not  require  plaintiff  to  have 
been  in  a  place  of  danger  before  defendant's 
brakeman  was  called  on  to  use  ordinary  care 
after  seeing  her. — Lange  t.  Missouri  Pac.  Ry. 
Co.  (Mo.)  660. 

*The  statute  relating  to  railroad  signals  at 
crossings  construed,  and  held  to  provide  for 
the  protection  of  those  using  railroad  crossinga 
only.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Saunders  (Tex.)  321. 

'Where  the  evidence  as  to  the  loud  blowing 
of  a  whistle  on  defendant's  engine,  which  was 
claimed  to  have  frightened  plaintiff's  horse,  was 
conflicting,  the  issue  waa  for  the  jury. — Paris 
&  G.  N.  Uy.  Co.  v.  Calvin  (Tex.)  879. 

•In  an  action  against  a  railroad  company  for 
'injuries  to  plaintiff  through  being  struck  by  an 
engine  while  walking  on  defendant's  track,  evi- 
dence examined,  and  }ield  to  authorize  a  find- 
ing that  the  operatives  of  the  engine  discovered 
plaintiff's  peril  in  time  to  liave  avoided  the  in- 
jury, and  negligently  failed  to  prevent  it. — 
Nacogdoches  &  S.  £1.  R.  Co.  t.  Beene  (Tex. 
Civ.  App.)  456. 

In  an  action  against  a  railroad  company  for 
injuries  to  plaintiff  tltrough  being  struck  by  an 
engine  while  walking  on  defendant's  track,  an 
instruction  held  correct. — Nacogdoches  &  S.  E. 
R.  Co.  V.  Beene  CTex.  Civ.  App.)  456. 

A  railway  company  held  not  liable  for  injury 
to  one  struck  by  a  car  while  attempting  to  cross 
a  track,  for  failure  to  keep  lookout  for  him.— 
Texas  &  P.  Ry.  Go.  ▼.  Shivers  (Tex.  (Mv.  App.) 
894. 

•Evidence  in  an  action  for  injury  to  one 
struck  by  a  car  while  walking  through  defend- 
ant's yairds  held  to  show  contributory  negli- 
gence, entitling  the  company  to  a  directed  ver- 
dict-Texas &  P.  Ry.  Co.  V.  Shivers  (T«.  Civ. 
App.)  891. 

§  8.     —  Injnviea  to  animals  on  or  mem* 
traoki. 

A  railroad  company  is  under  a  common-law 
liability  for  injuries  to  animals  caused  by  fright 
due  to  the  railroad  company's  negligent  opera- 
tion of  its  trains.— Earl  v.  St  Louis,  I.  M.  & 
S.  Ry.  Go.  (Ark.)  675. 

Kirby's  Dig.  f  6776,  providing  a  liability  for 
injuries  to  animals  by  railroad  trains,  held  not 
to  cover  injuries  caused  by  mere  fright,  due  to 
the  operation  of  trains. — Earl  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  (Ark.)  675. 

*A  railroad  is  not  liable  for  injuries  to  cattle 
resulting  from  their  being  frightened  and  caused 
to  run  by  the  unnecessary  blowing  of  the  engine 
whistle,  or  the  escaping  of  steam,  unless  the 
trainmen  are  aware  of  the  presence  of  the  cat- 
tle and  know  tliat  injury  is  liable  to  result  to 
them.— Gibson  ▼.  Louisville  &  N.  R.  Co.  (Ky.) 
838. 

*In  an  action  against  a  railroad  for  injuries 
to  plaintiff's  cattle  resulting  from  a  defective 
cattle  gnard,  the  complaint  held  insufficient — 
Gibson  v.  Louisville  &  N.  R.  Co.  (Ky.)  83a 

*A  railroad  operating  a  track  passing  along 
a  highway  held  required  to  fence  it — Brown  v. 
Quincy,  6.  &  K.  C.  K.  Co.  (Mo.  App.)  561. 

*In  an  action  against  a  railroad  for  injuries 
to  an  animal  escaping  onto  its  right  of  way, 
certain  evidence  held  competent — Brown  v. 
Quincy.  O.  &  E.  a  R.  Co.  (Mo.  App.)  551. 


An  action  against  a  railroad  for  injntiea  t» 
a  horse  struck  oy  a  train  held  not  an  action  for 
negligence. — Brown  v.  Quincy,  O.  &  K.  C.  R. 
Co.  (Mo.  App.)  551. 

Acts  29th  Leg.  (Laws  190S,  p.  226,  c  117), 
amending  the  stock  law  by  fixing  the  liability 
of  railroads  for  killing  stock,  held  valid  when 
applied  to  a  county  which  had  prior  to  its  en- 
actment adopted  the  stock  law. — Fort  Worth 
&  D.  C.  Ry.  Co.  V.  Poison  (Tex.  Civ.  App.)  429. 

•Acts  29th  Leg.  (Laws  1905,  p.  226,  c  117> 
construed,  and  held  to  fix  the  liability  of  rail- 
roads for  killing  stock  on  their  tracks.— Fort 
Worth  &  D.  a  Ry.  Co.  ▼.  Poison  (Tex.  Civ. 
App.)  429. 

•Evidence  held  to  Justify  a  finding  that  the 
animal  was  killed  by  defendant's  train.— Fort 
Worth  &  D.  a  Ry.  Co.  v.  Polwm  (Tex.  Civ. 
App.)  429. 

•A  railroad  company,  having 'constructed  gates 
in  its  right  of  way  fence  for  the  benefit  &L  the 
adjoining  proprietor,  held  not  liable  for  animals 
which  escaped  through  the  gate  onto  the  track 
by  reason  of  the  gate  being  left  open  or  falling 
into  disrepair.— International  &  Q.  N.  R.  Co.  v. 
Russeil  (Tex.  Civ.  App.)  438. 

•Where  plaintiffs  animals  escaped  onto  de- 
fendant's track  through  a  right  of  way  fence 
gate  and  were  killed,  the  negligence  of  a  third 
person  in  leaving  the  gate  open  during  the 
night  held  the  proximate  cause  of  the  accident. 
—International  &  G.  N.  R.  Co.  v.  Rusaell  (Tex. 
Civ.  App.)  438. 

g  9.    Fires. 

In  an  action  against  a  railroad  for  negligent- 
ly setting  fire  to  plaintiff's  land,  evidence  con- 
sidered, and  held  insufficient  to  anthoriae  an  in- 
struction.- Mobile  &  O.  R.  Co.  r.  CaldweU 
(Ky.)  236. 

•Evidence  held  to  warrant  an  inference  that 
fire  was  emitted  from  a  passing  locomotive.— 
Gulf,  C.  &  S.  F.  Ry.  (3o.  v.  Blakenay-Stevens- 
Jackson  Co.  (Tex.  C3v.  Am>.)  1140;  Same  v. 
McFarland  (Tex.  Civ.  App.)  1144^ 

•Where  plaintiff  has  proved  that  a  fire  waa 
set  out  by  defendant's  engine,  the  burden  is 
upon  defendant  to  show  tliat  there  was  no  neg- 
ligence.—Gulf,  0.  &  S.  F.  Ry.  Co.  V.  Blaken^- 
Stevens-J'ackson  Co.  (Tex.  Civ.  App.)  114(); 
Same  ▼.  McFarland  (Tex.  Civ.  App.)  1144. 

•Proof  of  proper  construction  and  manage- 
ment of  locomotive  held  to  exclude  presumption 
of  negligence  from  fact  that  fire  was  occasioned 
by  sparks  from  engine.— Gulf,  G.  &  S.  F.  Ry. 
Co.  V.  Blakeney-Stevens-Jackson  Co.  ^ez.  Oiv. 
App.)  1140;  Same  v.  McFarland  (Tex.  Civ. 
App.)  1144. 

•Where  a  railroad  proves  auch  proper  equip- 
ment, etc,  as  to  tend  to  show  absence  of  negli- 
gence in  setting  out  a  fire  by  sparks  from  its 
engines,  the  question  of  negligence  must  be  de- 
termined u^n  the  whole  evidence.— Gulf,  O.  & 
S.  F.  Ry.  Co.  V.  Blakeney-Stevens-Jackson  Co. 
CTex.  Cav.  App.)  1140;  Same  v.  McFarland 
(Tex.  av.  App.5  1144. 

•A  railroad  company  in  dinirovlng  negligence 

gresumably  established  by  the  setting  out  of 
re  by  the  locomotive  must  negative  every  fact 
which  would  justify  a  finding  of  negligence. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Blakeney-Stevena- 
Jackson  Co.  (Tex.  Civ.  App.)  1140;  Same  v. 
McFarland  (Tex.  Civ.  App.)  1144. 

•Evidence  examined,  and  held  to  sustain  a 
finding  that  a  locomotive  which  caused  a  fire 
by  emitting  sparks  was  negligently  operated. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Blakeney-Stevens- 
Jackson  Co.JTex.  Civ.  App.)  1140;  Sanw  n 
McFarland  (Tex.  Civ.  App.J  1144b 


•Point  annotated.    See  syllabiia. 
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RAPE. 

Competency  of  evidence  in  general.  Me  "Orlm- 

inal  Law,"  8  9- 
Contradiction  of  witneas,  see  "Witnesses,"  !  S. 
HarmlesB  error  in  Instroctions,  see  "Criminal 

Law,"  I  43. 
Reception  of  evidence,  see  "Criminal  Law,"  { 

10. 
Re-examination  of  witnesses,  see  "Witnesses," 

S2. 

{   1.    Proseentloa  and  p^nlsTiiaent. 

*In  a  rape  case,  evidence  held  to  snstaln  a 
conviction  and  penalty  of  death. — Brown  v. 
State  (Tex.  Cr.  App.)  368. 

*On  a  prosecution  for  rape,  it  was  prtmer 
to  permit  a  witness  who  had  married  her  after 
the  alleged  crime  to  testify  that  he  had  dis- 
covered that  she  was  not  a  virgin. — Smith  v. 
State  (Tex.  Cr.  App.)  1161. 

On  a  prosecation  for  rape,  certain  evidence 
for  the  state  held  properly  admitted.— Smith 
V.   State  (Tex.  Cr.  App.)  1161. 

*0n  a  prosecution  for  rape  m  defendant's 
minor  daughter,  it  was  proper  to  permit  the 
state  to  show  that  prosecutrix  did  not  make 
any  outcry  at  the  time  of  the  crime,  because 
she  was  afraid  that  defendant  would  whip  her. 
—Smith  V.  State  (Tex.  Cr.  App.)  1161. 

•On  a  trial  for  assault  to  rape,  the  failnre 
to  charge  on  aggravated  assault  held  not  er- 
roneous under  the  evidence. — Holman  t.  State 
(Tex.  Or.  App.)  1165. 

RATIFICATION. 

Of  act  of  broker,  see  "Brokers,"  |  4 

REAL  ACTIONS. 

See  "Ejectment";  "Partition";  "Trespass  to 
Try  Title." 

Persons  concluded  by  Judgment  in  action  to  re- 
cover land,  see  "Jadgment,"  |  8. 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

RECEIVERS. 

Bonds  on   appeal   from   order   appointing,   see 

"Appeal  and  Error,"  f  6. 
Jurisdiction  of  Supreme  Court  to  appoint,  see 

"Courts,"  g  3. 
Of  corporations,  see  "Corjrarations,"  $  4. 
Review  of  interlocutory  orders  appointing,  see 

"Appeal  and  Error,"  S  21. 
Review   of  order  appointing   as  dependent   on 

finality  of  determination,  see  "Appeal  and  Eh:- 

ror,"  §  3. 
Scope  and  effect  of  stay  of  order  appointing 

pending  appeal,  see  "Appeal  and  Error,"  S  8. 
Separate  appeal  from  order  appointing,  see  "Ap- 
peal and  Error,"  g  1. 

I   1.    Katnre    mnd    svoiuds    of    reoeWer- 
sUp. 

*In  a  suit  for  a  receivership,  allegations  of 
petition  held  to  warrant  the  appointment  of  a 
receiver  for  the  reason  that  defendant  was  in 
imminent  danger  of  insolvency. — Ripy  v.  Red- 
water  Lumber  Co.  (Tex.  Civ.  App.)  474. 

{  8.    Appolntmeiit,      quaH-Bcattoa,     aad 
tenure. 

In  an  action  for  the  appointment  of  a  receiver 
for   a   corporation    whose    principal    place    of 


business  is  in  another  county,  the  waiver  of 
issuance  of  service  and  the  appearance  in  the 
case  by  its  officers  and  directors  constitute  a 
waiver  of  the  corporation's  right  to  have  a 
receiver  appointed  for  its  property  in  the  coun- 
ty where  its  principal  office  is  located. — ^Rlpy 
V.  Redwater  Lumber  Co.  (Tex.  Civ.  App.)  474. 

Allegations  in  a  petition  held  to  give  the  dis- 
trict court  jurisdiction  of  the  subject-matter, 
and  to  appoint  a  receiver  for  the  defendant 
corporation. — Ripy  t.  Redwater  lumber  Co. 
(Tex.  Civ.  App.)  474. 

An  appearance  by  the  directors  of  a  corpora- 
tion held  to  cure  any  error  as  to  the  appoint- 
ment of  a  receiver  for  the  corporation  without 
notice.— Ripy  v.  Redwater  Lumber  Co.  (Tex. 
Civ.  App.)  474. 

In  receivership  proceedings,  the  notice  re- 
qoired  is  only  as  to  defendant,  and  an  appear- 
ance by  defendant  without  objection  to  the 
appointment  is  conclusive  as  to  creditors,  un- 
less there  is  collusion  or  fraud. — Ripy  v.  Bed- 
water  Lumber  Co.  (Tex.  Civ.  App.)  474. 

{   3.    Title  to  and  possession  of  property. 

In  an  action  for  a  receiver,  the  inclusion  in 
the  receivership  of  certain  property  against 
which  there  was  a  judgment  of  sale  held  proper. 
—Ripy  V.  Redwater  Lumber  Co.  (Tex.  Civ. 
App.)  474. 

RECOGNIZANCES. 

In  criminal  prosecutions,  see  "Criminal  Law," 
J  32. 

RECORDS. 

Judicial  notice,  see  "Evidence,"  f  1. 

Record  of  deed  as  delivery,  see  "Deeds,"  f  1. 

Of  particuiar  facte,  aoti,  instrument*,  or  pro- 
ceedings iu)t  judicial. 
See  "Chattel  Mortgages,"  {  3;    "Deeds,"  {  2. 
Instrument  of  adoption,  see  "Adoption." 

Of  judicial  proceedinge. 
See  "Courts,"  g  2. 

Abstract   for   purpose   of   review,   see   "Appeal 
and  Error,"  S§  11,  19,  23. 

forfeiture   of   bail 


Appeal    from    judgment   of 
bond,  see  "Bail,"  g  1. 


Judgment  in  justice's  court,  see  "Justices  of  the 
Peace,"  g  2. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  gg  9-15;  "Criminal  Law." 
g§  33-3& 

Record*  M  evidence,  and  evidence  relating  to 
matter*  of  record. 
See  "Evidence,"  g  & 

Record*  a»  notice,  and  at  affecting  prioriOee. 
Notice  to  purchaser  of  land,  see  "Vendor  and 
Purchaser,"  g  4. 

•If  a  paper  required  to  be  filed  and  recorded 
in  the  office  of  the  clerk  of  the  county  court  is 
handed  to  him  for  record  outside  of  bis  office, 
it  will  be  regarded  as  deposited  for  record  from 
the  time  of  its  actual  deposit  and  filing  by  the 
clerk. — J.  M.  Qnffey  Petroleum  Co.  v.  Hooks 
(Tex.  Civ.   App.)   690. 

Where  a  deed  was  authenticated  so  as  to  en- 
title it  to  registration  under  the  law  in  force 
at  its  execution,  and  was  duly  recorded  in  1848, 
its  re-registration  in  1894,  after  the  destruction 
of  the  public  records,  is  sufficient  for  all  pur- 
poses of  noUce  after  that  date  under  the  ex- 
frees  provisions  of  Rev.  St  1895,  art.  4662.— 
'rugia  V.  Trueheart  (Tex.  Oiv.  AppO  736. 


•Point  annotated.   See  syllabtu. 
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REDEMPTION. 

From  mortgage,  see  "Mortgages,"  H  3,  4 

REFERENCE. 

In   partnership   accounting,  see   "PartnerBhip," 
8  5. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

§    1.    Rtght  of  action  and  defenses. 

•A  description  in  a  deed  may  be  reformed  for 
mistake  where  it  was  filled  in  from  memory ; 
the  bond  for  the  deed  which  contained  the 
correct  description  having  been  lost. — Hill  ▼. 
Clark  (Ky.)  805. 

•In  order  to  reform  a  written  instrument  for 
a  mistake  the  mistake  must  be  mutual. — ^Red- 
ding V.  Badger  Lumber  Co.  (Mo.  App.)  557. 

'Grantor  in  a  deed  from  which  by  mutual 
mistake  a  reservation  of  merchantable  pine  tim- 
ber was  omitted  will  be  granted  relief  in  equity 
as  against  grantee  and  also  as  against  a  third 
person  who  purchased  the  timber  with  notice  of 
the  mistake. — Mattoz  t.'  Davis  (Tex.  Civ.  App.) 
169. 

I  S*    Proeeediiiss  «nd  relief. 

'Where  complainant  sought  reformation  of 
a  deed,  it  was  proper  for  the  chancellor  to  re- 
form the  deed  so  as  to  conform  with  the  whole 
contract  of  the  parties. — White  v.  Glazer  (Ky.) 
289. 

>*The  evidence  of  mistake  to  warrant  a  refor- 
mation of  a  written  instrument  must  be  clear 
and  convincing. — Redding  v.  Badger  Lumber 
Co.  (Mo.  App.)  557. 

In  an  action  on  a  contract,  evidence  held 
sufficient  to  show  mutual  mistake  in  the  execu- 
tion of  the  contract,  precluding  recovenr. — 
Redding  v.  Badger  Lumber  Co.  (Mo.  App.)  657. 

REFORMATORIES. 

See  "Asylums." 

REGISTRATION. 

See  "Deeds,"  S  2;    "Records." 

REHEARING. 

See  "New  Trial." 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror,'*^ 8. 19. 

RELEASE. 

See  "Accord  and  Satisfaction":    "Compromise 

and   Settlement" ;    "Payment." 
Right  to  release  on  bail,  see  "Bail,"  8  1* 

(   1.    Conatmotlon  and  operation. 

An  agreement  releasing  defendant's  co-obligor 
on  certain  notes  held  not  a  release,  but  a  cove- 
nant not  to  sue  such  co-obligor,  and  did  not 
therefore  discharge  defendant  from  Habili^. — 
Will  A.  Watkin  Music  Co.  v.  Basham  (Tex. 
Civ.  App.)  734. 

RELEVANCY. 

Of  evidence  is  civil  actions,   see  "Evidence," 


J' 


evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  7. 

*P«int  annotated. 


REMAINDERS. 

See  "Estates  TM." 

Creation  by  will,  see  "WUla,"  i  4. 

*The  right  of  action  of  persons  holding  a 
vested  remainder  held  to  accrue  on  an  absolute 
sale  of  the  property  by  the  holder  of  a  life  es- 
tate.—Teager  V.  Bank  of  Kentucky  (Ky.)  806. 

•Remaindermen  held  not  barred  by  limita- 
tions where  15  years  had  not  elapsed  since  the 
death  of  the  life  tenant— Belcher  v.  PoUy  (Ky.) 
81& 

It  was  immaterial  to  the  validity  of  a  con- 
veyance bj  contingent  remaindermen  joining 
with  the  life  tenant  to  secure  a  loan  that  such 
remaindermen  received  no  part  of  the  proceeds 
of  the  loan.— Summet  v.  City  Realty  &  Broker- 
age Co.  (Mo.)  614, 

Conveyances  by  a  life  tenant  and  all  the 
contingent  remaindermen,  after  having  become 
of  age,  held  to  have  covered  all  outstanding 
interests  in  the  property.— Summet  v.  City  Real- 
ty &  Brokerage  Co.  (Ma)  614, 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  36. 

Power  of  district  court  to  remand  suit  to  con- 
test will  appealed  from  the  county  court,  see 
"Wills,"  83. 

REMEDY  AT  UW. 

Effect  on  jurisdiction  of  equity,  see  "Injunc- 
tion," 8  1. 

Existence  of  as  ground  for  denyinc  prohibition, 
see  "Prohibition,"  8  1- 

REMOVAL 

From  office  in  general,  see  "Officers,"  |  1. 
Of  school  officers,  see  "Schools  and  School  Dis- 
tricts," 8  1- 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 
8  1. 

g    1.    CltUenshlp  or  alienage  of  parties. 

That  a  defendant  not  entiUed  to  a  removal 
of  the  cause  joins  the  nonresident  defendant's 
application  to  remove  held  not  to  require  a  re- 
moval.—Texas  &  P.  Ry.  Co.  V.  Tucker  (Tex. 
Civ.  App.)  764. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Tide." 

RENEWAL 

Of  lease,  see  "Landlord  and  Tenant,"  8  8. 

RENT. 

See  "Landlord  and  Tenant,"  8  6- 

REPEAL 

Of  statutes,  see  "Asylums";    "Fish";   "Intoxi- 
cating Liquors,"  8  4;    "Schools  and  School 
Districts,"  i  1 ;   Stetntes,"  8  5. 
Sea  sylUlnM. 
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REPLEVIN. 

Appellate   Jurisdiction   of   Supreme   Coart,   see 

'^Courts,"  i  3. 
Hannleas  error  in  action  on  replevin  bond,  see 

"Appeal  and  Error,"  S  29. 
Of  mortgaged  property,  see  "Chattel  Mortgages," 

S2. 

i    1.   Pleadlns  and  eTidesoe. 

In  an  action  to  recover  a  grocery  stock  de- 
livered under  a  contract  for  exchange  for  a  lot, 
which  defendant  failed  to  convey  to  plaintiff, 
having  previously  deeded  it  to  another,  the  deed 
was  properly  received  in  evidence  on  plaintiff's 
part— Crawford  v.  Hurd  (Ky.)  849. 

*In  an  action  to  recover  a  grocery  stock  de- 
livered under  a  contract  for  exchange  for  a  lot, 
which  defendant  fail<^d  to  convey  to  plaintiff, 
having  previously  deeded  it  to  another,  evidence 
held  to  sustain  a  verdict  for  plaintilL — Craw- 
ford T.  Hurd  (Ky.)  849. 

REPLICATION. 


See  "Pleading,"  {  4. 


REPLY. 

See  "Pleading,"  §  4. 

REPUTATION. 

Admissibility  of  evidence  of  in  proeecntion  for 
homicide,  see  "Homicide,"  S  5. 

REQUESTS. 

For  Instructions  to  dvil  actions,  see  "Trial," 

S  7. 
For  instructions  in  criminal  prosecutions,   see 

"Criminal  Law,"  t  24. 

RESALE. 

Of  goods  by  seller,  see  "Sales,"  J  8. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract  for  sale  of  goods,  see  "Sales,"  t  3. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  t  6. 

RESERVATIONS. 

In  deeds,  see  "Deeds,"  {  1. 

RES  GEST>E. 

In  dvil  actions,  see  "Dvidence,"  S  3. 
In  criminal  prosecutions,  see  "Crimmal  Law," 
St  7,  16. 

RESIDENCE. 

Xonresidence  of  party  as  affecting  Jnrisdiction 
of  court,  see  "Courts,"  g  1. 

RES  IPSA  LOQUITUR. 


Application  of  doctrine  in  action  for  injuries 
to  servant,  see  "Master  and  Servant,"  g  9. 


RES  JUDICATA. 

See  "Judgment,"  H  7,  8. 

RESTRAINT  OF  TRADL 

Trusts   and   other   combinatioiia,   see   "Monop- 
olies," f  1. 

RESTRICTIONS. 

In  deeds,  see  "Deeds,"  i  8. 
In  wUlB,  see  "WUls,"  |  4. 

RESULTING  TRUSTS. 

See  "Trusts,"  t  1. 

RETIRING  PARTNERS. 

See  'Tartnership,"  |  4. 

RETROACTIVE  LAWS. 

Constitutional  restrictions,  see   "Constitotional 
Law,"  t  2. 

RETURN. 

Of  process  In  general,  see  "Process,"  t  L 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error";    "Criminal  Iaw,"  U 
30-43 ;  "Justices   of  the  Peace,"  f  8. 


Of  statute, 


REVISION. 

e  "Statutes,"  §  4. 

REVOCATION. 


Of  authority  of  broker,  see  "Brokers,"  ^  2. 
Of  dedication,  see  "Dedication,"  g  1. 
Of  election  of  superintendent  of  state  school 
for  blind,  see  "Asylums." 

RIGHT  OF  WAY. 

See  "Easements." 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Servant." 

S§  5,  11. 
WitUn  insurance  policy,  see  "Insurance,"  i  8> 

ROADS. 

See  "HIghwvfc* 

gtropts  in  ciues,  see  "Monldpal  OorDOistlons." 
H6,T. 

RULES. 


For  government  of  employ'fis,  see  "Master  and 
Servant,"  g  6. 

*  Point  annotated.    See  syUabns. 
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RULES  OF  COURT. 

Assignment  of  errors,  see  "Appeal  and  Brrer." 

Briefs  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,'^  S  17. 
Relating  to  pleading,  see  "Pleading,"  {  6. 

SALARIES. 

Of  clerks  of  boards  of  school  examiners,  see 
"Sdiools  and  School  Districts,"  {  1. 

SALES. 

Conditional  sale  as  distingaished  from  mort- 
gage, see  "Mortgages,"  f  1. 

Determination  and  disposition  of  cause  on  ap- 
peal in  action  for  price  of  goods  sold,  see  "Ap- 
peal and  Error,"  )  36. 

Laws  prohibiting  sale  of  intoxicating  liquors  as 
denying  due  process  of  law,  see  "Constitntion- 
al  Law  "  8  4. 

Liabilities  for  "deceit,  see  "Fraud,"  S  1. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  §§  1,  3. 

Review  in  action  for  breach  of  contract  of 
sale  as  dependent  on  jjresentation  in  lower 
court  of  grounds  of  review,  see  "Appeal  and 
Error,"  t  6. 

Balet  hjt  or  to  particular  elagget  of  person$. 

See  "Brokers." 

Carriers,  on  refusal  of  consignee  to  accept 
goods,  see  "Carriers,"  S  2. 

School  officers,  see  "Schools  and  School  Dis- 
tricts," i  1. 

Sale*  of  particular  tpedet  of,  or  tttatet'  or 
interests  in,  property. 
See  "Homestead,"  f  1 ;    "Intoxicating  Ljqours." 
Realty,  see  "Vendor  and  Purchaser." 
Standing  timber,  see  "Logs  and  Logging." 

Sales  on  iudicial  or  other  prooeediuas. 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  §  5. 
On  foreclosure  of  mortgage,  see  "Mortgages," 

a  2,  3. 

Tax  sales,  see  "Taxation,"  f  6. 
To  enforce  vendor's  lien  for  purchase  price,  see 
"Vendor  and  Purchaser,"  g  5. 

{    1.    Beqnlsltea    and    Talldity    of    eoB- 
tract. 

*Mere  knowledge  of  the  seller  of  a  piano  that 
the  buyer  intended  to  use  it  in  her  bawdy  house 
held  insufficient  to  render  the  contract  void  aa 
against  public  policy.— Hollenberg  Music  Co. 
V.  Berry  (Ark.)  1172. 

*The  fact  that  goods  were  consigned  to  an 
accused  at  his  risk  held  not  conclusive  that  the 
transaction  was  a  sale  and  not  a  bailment. — 
State  V.  Betz  (Mo.)  64. 

*Plaintilf  held  not  entitled  to  a  reasonable 
time  in  which  to  accept  defendant's  offer  to 
buy  a  car  load  of  eggs,  and  not  to  bind  de- 
fendants by  an  acceptance  wired  several  hours 
after  the  offer  was  made. — ^Brewer  v.  Lepman 
(Mo.  App.)  1107. 

•An  arrangement  by  which  a  cotton  ginner 
ginned  cotton  for  a  specified  price,  payable  in 
money,  and  returned  seed  to  bis  customers  from 
a  common  mass  at  the  rate  of  64  pounds  of 
seed  for  each  100  pounds  of  seed  cotton  ginned, 
was  a  bailm«it  and  not  a  sale.— First  State 
Bank  v.  Barnett  (Tex.  Civ.  App.)  182. 

E\'i(lence  held  material  on  the  defense  that 
one  was  induced  by  fraudulent  representations 
to  sign  a  contract  for  purchase  of  materials. — 


United  States  Oypsnm  Go.  v.  Shields  (Tex.  CSv. 
App.)  724. 

Evidence  heid  admissible  to  show  one  was  in- 
duced by  fraudulent  representations  to  make  a 
contract  for  purchase.- United  States  Gypsum 
Ck>.  V.  Shields  (Tex.  Civ.  App.)  724. 

i  2.    Gonatmotlim  of  eontx«et. 

*A  contract  for  the  sale  of  goods  construed, 
and  Aeid  to  make  delivery  and  payment  of  the 
price  concurrent  acts.- Felsberg  v.  Moore  (Ark.) 

I  3.    VodlfleatloB  or  resoUalan  of  eoii- 
traet. 

Contract  held  not  to  obligate  vendee  to  ac- 
cept goods  and  endeavor  to  sell  them  in  accord- 
ance with  contract,  where  vendor  did  not  de- 
liver to  vendee  the  kind  of  articles  purchased. 
—Puritan  Mfg.  Co.  v.  Renaker  (KyO  813. 

•Generally,  where  a  contract  has  been  ob- 
tained by  fraud,  the  proper  remedy  is  a  snit  to 
rescind,  but  one  from  whom  goods  have  been 
purchased  through  fraudulent  representations, 
upon  discoivering  the  &aud,  may  elect  to  treat 
the  contract  as  a  nnlUtj,  and  sne  to  recover 
the  specific  property.— Crawford  r.  Hard  (Ky.> 
849. 

I  4a    Ferformanoe  of  eontraet. 

In  an  action  for  breach  of  contract  for  the 
sale  of  goods,  the  question  of  a  tender  or  offer 
to  pay  the  price  held  not  in  issue.— Felsberg  v. 
Moore  (Ark.)   197. 

*A  purchaser  of  vehicles  KM  not  authmrised 
under  the  facts  to  use  the  vehidea  until  they 
were  practically  worthless  and  then  decline  to 
pay  for  them  on  the  ground  that  they  were 
not  as  ordered.— Noel  &  McGinnia  t.  Kauffman 
Buggy  Co.   (Ky.)  237. 

*One  receiving  goods  sold  him  and  using 
them  as  his  own  thereby  accepts  them.— Noel  & 
McGinnis  v.  Kunffmim  Buggy  Co.  (Ky.)  237. 

•A  vendee  of  goods  who  accepts  them  or  re- 
tains them  after  the  discovery  that  they  are  not 
the  articles  purchased,  and  fails  <o  aive  notice- 
within  a  reasonable  time  that  be  declines  to- 
receive  them,  or  exercises  ownership  over  tbem|. 
cannot  thereafter  refuse  to  pay  for  than.— Noel 
&  McGinnis  v.  Kauffman  Buggy  Co.  (Ky.)  237. 

Where  a  contract  of  sale  provides  that  the 
materials  shall  be  inspected  by  a  specified  per- 
son at  the  buyer's  cost,  the  inspector  is  the 
agoit  of  both  partiee,  and  his  insmcdon  is  con- 
clusive.—Gorham  V.  Dallaa,  O.  &  S.  W.  Ry.  Co. 
(Tex.  Civ.  App.)  930. 

Where  a  buyer  selects  an  employ^  to  receive- 
the  materials  bought,  and  he  accepts  some  which 
are  not  of  the  character  bargained  for,  the  buy- 
er is  bound  by  his  acceptance,  though  the  em- 
ploye had  no  knowledge  of  the  terms  of  the  con- 
tract—Gorham  V.  Dallas,  O.  &  S.  W.  Ry.  Co. 
(Tex.  Civ.  App.)  930. 

*If  a  bnyer  accepts  materials  which  are  pat- 
ently defective,  it  is  e8topi>ed  from  denying  that 
they  are  not  of  the  character  bargained  for.— 
Gorham  v.  Dallas,  a  &  B.  W.  Ry.  Co.  (Tex. 
Civ.  App.)  930. 

§   5.    Oporatton  asd  offeot. 

*In  an  action  for  conversion,  held,  there  was 
no  passing  of  title  from  defendant  to  plaintiff's^ 
seller  under  a  certain  contract — ^Hall  v.  Prick 
Co.  (Ky.)  1186. 

*A  purchaser  from  a  buyer  Md  not  entitled 
to  recover  for  conversion  by  the  original  sell- 
er, in  view  of  his  own  breach  of  his  contract 
of  purchase.— Hall  v.  Frick  Co.  (Ky.)  llSa 

*A  certain  transaction  lield  an  option  to  pup- 
chase  and  not  a  sale  or  a  "sale  or  return."— 
State  V.  Betz  (Mo.)  64. 
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*In  case  of  an  option  to  purchase  If  one  likes, 
title  will  not  paas  until  the  option  ia  detet^ 
mined,  while  in  case  of  an  option  to  retnm 
a.  purchase  if  one  should  not  like  1^  the  proper- 
ty passes  at  once  subject  to  the  right  to  rescind 
:ana   return.— State  v.  Betz   (Mo.)  64. 

*A  delivery  of  an  artide  at  a  fixed  price  to 
be  paid  for  or  returned  constitutes  a  sale.— 
State  ▼.  Bets  (Mo.)  64. 

4   6.    Remedies  of  seller. 

*In  an  action  for  the  purchase  price  of 
vehicles  sold  defendants  by  plaintiff,  an  in- 
-struction  held  correct.— Noel  &  McGinnia  t. 
Kauffman  Bug^  Co.  (Ky.)  237. 

*In  an  action  for  goods  sold,  an  instruction 
Add  to  fairly  submit  the  issue  made  by  the 
pleadings.— Puritan  Mfg.  Co.  t.  Renaker  (Ky.) 
-813. 

In  an  action  for  the  price  of  goods,  the  issue 
-of  the  existence  of  a  partnership  between  plain- 
tiff and  a  third  person  hdd  properly  raised  by 
the  answer.- Nugent  v.  Armour  Packing  Co. 
<Mo.)  648. 

In  an  action  for  the  price  of  goods  which  de- 
fendant refused  to  accept.  It  may  be  shown 
under  the  plea  of  non  est  factum  that  defend- 
ant's signature  was  procured  by  fraudulently 
substituting  such  writmg  for  one  defendant  sup- 
posed he  was  signing. — Main  v.  Hall  (Mo.  App.) 
1099. 

'Where  a  seller,  on  the  buyer's  refusal  to  ac- 
cept the  goods,-  elects  to  resell  and  recover  the 
difference  between  the  contract  price,  and  that 
obtained  on  the  resale,  be  must  resell  within  a 
reasonable  time  and  at  the  best  price  he  can 
reasonably  obtain.— Carver,  Frierson  &  Ca  v. 
<}rave8  (Tex.  Civ.  App.)  903. 

In  an  action  by  a  seller  to  recover  on  breach 
of  the  contract,  an  instmction  held  erroneous 
as  i^oring  the  issue  of  the  seller's  diligence  in 
makmg  a  resale.— Carver,  Friwson  &  Co.  r. 
Graves  (Tex.  Civ.  App.)  WS. 

'Whether  a  seller  exercises  reasonable  dili- 
gence In  reselling  goods  after  breach  of  con- 
tract by  buyer  held  for  the  jury.— Carver,  Frier- 
son  &  Co.  V.  Graves  (Tex.  Civ.  App.)  903. 

In  an  action  for  the  contract  price  of  iron 
furnished  a  railroad,  the  contract  price  calling 
for  immediate  shipment  defendant's  answer 
properly  averred  circumstances  at  the  making 
-of  the  contract  to  show  that  the  parties  con- 
templated immediate  shipment  which  was  not 
made.— Gorham  v.  Dallas,  C.  &  S.  W.  By.  Co. 
(Tex.  ClT.  App.)  930. 

In  an  action  on  a  contract  stipulating  for  an 
inspection  of  material  sold,  where  the  petition 
alleged  that  the  material  had  been  inspected, 
an  allegation  that  the  inspection  had  not  been 
made  was  properly  pleaded  in  defense. — Gorham 
V.  Dallas,  C.  &  8.  W.  By.  Co.  (Tex.  Civ.  App.) 
SSO. 

In  an  action  by  a  seller  for  price  of  materials, 
-certain  evidence  held  admissible. — Gorham  v. 
DaUas,  C.  &  8.  W.  By.  Ck>.  (Tex.  Civ.  App.) 
930. 

Evidence  examined,  and  held  not  to  support  a 
finding  that  an  inspection  of  goods  under  a  con- 
tract of  sale  was  made  in  bad  faith. — Gorham  v. 
Dallas,  O.  *  8.  W.  By.  Co.  (Tex.  Civ.  App.) 
930. 

I   7.    Remedies  of  bnyer. 

A  buyer  in  an  action  for  the  sale  of  lumber 
held  entitled  under  the  facts  to  recover  for 
breach  of  contract.— Felsberg  v.  Moore  (Ark.) 
197. 

•A  buyer  held  entitled  to  recover  loss  of 
profits  for  the  seller's  failure  to  deliver  as  re- 


quired   by     the    contract— Pitman    t.    Bloch 
Queensware  Co.  (Tex.  (jiv.  App.)  724. 

A  buyer  held  not  entitled  to  recover  dam- 
ages for  extra  clerk  hire.— Pitman  t.  Blocb 
Queensware  Co.  (Tex.  Civ.  App.)  724k 

SANATORIUMS. 

Sea  "Hoq>ltal8.'' 

SATISFACTION. 

See  "Accord  and  Satisfaction";    "(Tompromlse 
and  Settlement";    "Release." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Assault  on  scholar  by  teacher,  see  "Assault  and 

Battery,"  }  1. 
Computation  of  limitations  in  action  to  recover 

money  illegally  paid  to  clerk  of  school  board. 

see  "Limitation  of  Actions,"  i  2. 
limitation*  as  against  school  district,  see  "Lim- 
itation of  Actions."  g  1. 
State  school  for  blind,  see  "Asylums." 
Sufficiency    of    instructions  -In    prosecution    of 

teacher  for  assault  on  scholar,  see  "Criminal 

Law,"  I  23. 
Superintendent  of  state   school   for   the   blind 

as  public  oflleer,  see  *'Officen,"  1 1. 

{    1.   Public  schools. 

A  school  district,  though  not  a  necessary 
party  to  a  suit  to  recover  money  illegally  paid 
by  the  county  treasurer  as  salary  to  the  clerk 
of  the  board  of  school  directors,  held  not  an  im- 
proper party;  the  district  having  been  reim- 
bursed, being  entitled  to  sue  for  the  county 
treasurer's  benefit— Clarke  ▼.  School  Dist  No. 
16  (Ark.)  677. 

The  state  held  not  a  necessary  party  to  a  suit 
by  a  school  district  for  the  benefit  of  the  county 
treasurer  to  recover  money  of  the  district  which 
the  treasurer  had  Illegally  paid  and  refunded  to 
the  district— Clarke  v.  Sdiool  Diet  No.  16 
(Ark.)  677. 

'Under  the  express  provisions  of  Kirb^'s  Dig. 
8  7541,  a  school  district  is  a  corporation  and 
may  sue  in  any  court  of  the  state  having  com- 

5etent  jurisdiction.— Clarke  v.  School  Dist.  No. 
6  (Ark.)  677. 

The  county  treasurer  having  illegally  paid 
school  district  funds  in  his  hands  for  salary 
of  the  clerk  of  the  board  of  school  directors, 
such  treasurer  was  entitled  to  recover  the  amount 
BO  paid  on  discovering  his  mistake.— Clarke  v. 
School  Dist.  No.  16  (Ark.)  677. 

Under  Kirby's  Dig.  (§  7630,  7631,  a  board  of 
school  directors  has  no  authority  to  vote  a 
salary  to  their  clerk,  who  is  a  member  of  the 
board.— Clarke  v.  School  Dist.  No.  16  (Ark.) 
677. 

Act  May  6,  1905  (Acta  1905,  p.  758,  {S  7,  8), 
authorizing  Uie  state  superintendent  of  public 
instruction  to  remove  count?  examiners  and  re- 
pealing conflicting  acts,  held  to  repeal  Kirby's 
Dig.  g  7583,  providing  for  such  removal  by  the 
coun^  judge.— Brown  v.  Smith  (Ark.)  679. 

♦Kirby's  Dig.  gg  7559,  7562,  7666,  held  by  im- 
plication to  require  the  issuance  of  licenses  to 
county  examiners  by  the  state  superintendent 
of  public  instruction.— Brown  v.  Smith  (Ark.) 
679. 

*In  an  action  for  a  school  book  publisher's 
breach  of  a  bond  to  furnish  books  equal  to 
sample  copies  filed  with  the  superintenaent  of 
public  instruction,  evidence  held  admissible. — 
Hand,  McNally  &  Co.  t.  Commonwealth  (Ky.) 
238. 
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The  taxea  of  a  school  district  for  achool  pur- 
poses held  valid,  though  the  taxes  for  interest 
and  sinking  fund  for  its  bonds  were  erroneous, 
and  a  taxpayer  without  tendering  the  legal  tax- 
es cannot  restrain  the  collection  of  the  taxes. 
—Black  T.  Early  (Mo.)  1014. 

Under  Const  art  10,  {  12  [Ann.  St  1906,  p. 
2871,  the  estimate  of  a  school  district  of  the 
funds  necessary  to  be  raised  by  taxation  lield 
to  properly  include  items  for  interest  on  its 
bonds  and  for  a  sinking  fund  rendering  the  tax 
valid.— Black  v.  Early  (Mo.)  1014. 

The  validity  of  a  de  facto  school  district  act- 
ing under  comr  of  law  in  conducting  a  school 
cannot  be  collaterally  attacked  in  a  suit  to  re- 
strain the  collection  of  school  taxes. — Black  v. 
Early  (Mo.)  1014. 

A  school  district  voluntarily  becoming  a  par- 
ty to  a  suit  to  restrain  the  collection  ot  school 
taxes  held  entitled  to  avail  itself  of  the  defense 
that  its  corporate  existence  cannot  be  collateral- 
ly attacked.— Black  v.  Early  (Mo.)  1014. 

Where  county  school  land  is  sold  by  the  trus- 
tees in  good  faith  for  full  market  value,  the 
validity  of  the  sale  held  to  depend  upon  wheth- 
er they  have  applied  all  the  proceeds  to  the 
school  fund,  as  required  by  Const  1876,  art  7, 
i  6.— Taber  v.  Dallas  County  (Tex.)  332. 

Fact  that  a  purchaser  of  county  school  lands 
in  addition  to  paying  full  value  for  the  land 
agrees  to  release  a  claim  against  the  county 
held  not  to  invalidate  the  sale.— Taber  v.  Dallas 
0)unty  (Tex.)  332. 

Fact  that  it  should  be  subsequently  found  that 
county  school  land  was  in  fact  worth  more  than 
it  brought  held  not  to  avoid  the  sale  fairly  made. 
—Taber  y.  Dallas  Ciounty  (Tex.)  332. 

SEALS. 

Sufficiency  of  seal   on   certi6cate  of  acknowl- 
edgment, see  "Acknowledgment,"  S  2. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  4. 

SEDUCTION. 

Cross-examination  of  witnesses,  see  "Witness- 
es," i  2. 

I   1.    Criminal    responsibility. 

*A  charge  in  a  prosecution  for  seduction  held 
erroneous  as  failing  to  properly  present  the  law 
applicable  to  corroooration  of  the  testimony  of 
the  female  seduced.— Taylor  v.  State  (Tex.  Cr. 
App.)  366. 

In  a  seduction  trial  held  improper  to  exclude 
testimony  showing  that  prosecutrix's  sister's 
reputation  few  chastity  was  bad  and  that  wit- 
ness knew  of  her  unchaste  acts. — Jeter  v.  State 
(Tex.  Cr.  App.)  371. 

SELF-DEFENSE. 


See  "Homicide,"  §{  5,  8. 


SENTENCE. 

tsecutions,  see  "( 

SEPARATE  ESTATE. 


In  criminal  prosecutions,  see  "Criminal  Law,' 
S  29. 


Of  married  woman,  see  "Husband  and  Wffe," 
I  2, 


SEQUESTRATION. 

In  reconvention  for  damages,  actual  and  ex- 
emplary, for  a  wrongful  sequestration,  cer- 
tain evidence  held  admissible  on  the  question 
of  exemplary  damages.^Fall8  City  (Slothing 
C!o.  V.  (Jannon  (Tex.  Civ.  App.)  189. 

*A  judgment  for  $400  actual  damages  for 
the  wron^nl  suing  out  of  a  sequestration  held 
excessive.— Falls  City  Clothing  Co.  v.  Can- 
non (Tex.  Civ.  App.)  189. 

'Where  in  reconvention  for  damages,  actnal 
and  exemplary,  for  a  wrongful  sequestration, 
there  was  a  judgment  for  actual  damages 
alone,  heid,  that  it  would  be  presumed  that 
certain  evidence  was  not  considered  in  arriv- 
ing at  the  dedsion.-r-Falls  City  Clothing  Co. 
V.  Cannon  (Tex.  Civ.  App.)  189. 

Where  property  has  been  sequestered,  rights  of 
sureties  on  a  replevy  bond  stated. — Wandelohr  v. 
Grayson  County  Nat  Bank  (Tex.  dr.  Ajv.) 
413. 

Under  Rev.  St.  1895,  art  4876,  held  judgment 
may  go  against  sureties  on  a  replevin  bond  giv- 
en on  property  being  sequestered,  without  plead- 
ing as  to  their  liability. — Wandelohr  v.  Grayson 
Ctounty  Nat  Bank  (Tex.  Civ.  App.)  418. 

For  the  purpose  of  recovery  on  a  replevin 
bond  in  a  sequestration  proceeding  the  amount 
of  rents  collected  by  the  principal  may  be 
shown,  but  not  what  he  did  with  it. — Wandelohr 
V.  Grayson  CV>unty  Nat.  Bank  (Tex.  Civ.  App.) 
413. 

Two  principals  in  a  replevin  bond  in  a  seques- 
tration proceeding  being  jointly  and  severally 
bound  thereby,  the  sureties  are  bound  if  judg- 
ment goes  against  either  principal. — Wan&Iobr 
V.  Grayson  County  Nat  Bank  (Tex.  Civ.  Apa.) 
413. 

Ehridence  held  to  show  that  judgment  against 
sureties  on  a  replevin  bond  given  m  a  sequestra- 
tion proceeding  represented  no  rents  accruing  be- 
fore the  bond  was  executed, — Wandelohr  v.  Gray- 
Boa  (}oanty  Nat  Bank  (Tex.  Civ.  App.)  413. 

Recovery  may  not  be  had  against  the  sureties 
on  a  replevin  bond  given  in  a  sequestration  pro- 
ceeding for  rents  accruing  prior  to  the  execution 
of  the  bond< — Wandelohr  v.  Grayson  County 
Nat  Bank  (Tex.  Civ.  App.)  413. 

Under  Rev.  St  1896,  art  1425,  defendant 
held  not  entitled  to  complain  of  an  award  of 
costs  in  an  action  to  recover  cattle. — Bvdolph 
V.  Snyder  (Tex.  Civ.  App.)  763. 

Where  plaintifiTs  right  to  the  possession  of 
cattle  sequestered  was  not  disputed,  and  no  evi- 
dence was  offered  traversing  the  affidavit  for 
the  writ  he  was  entitled  to  the  costs  of  the 
proceeding.— Rudolph  v.  Snyder  (T«c  CJiv. 
Appt)  763. 

Under  Rev.  St  1895,  art  4871,  held,  if  de- 
fendant was  entitled  to  recover  money  paid  a 
sheriff  to  regain  possessiMi  of  sequestered  prop- 
erty, he  should  have  the  item  taxed  as  costs, 
and  could  not  have  his  right  thereto  determined 
by  the  jury.— Rudolph  v.  Snyder  (Tex.  Civ. 
ApB-)  763. 

SERVANTS. 

See  "Master  and  Servant" 


SERVICE. 

Of  papers  on  appeal  or  writ  of  error, 

?eal  and  Error,"  i  IS. 
process,  see  "Process,"  |  1. 


aes"Ap- 
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SERVICES. 

8m  "Work  and  Labor." 

SERVITUDES. 

See  "Easementa." 

set-off' AND  COUNTERCUIM. 

{    1.    Snbjeet-atattez. 

•In  an  action  by  a  vendor's  administrator  to 
foreclose  a  Tender's  lien,  defendant  held  en- 
titled to  set  oS  a  daim  for  damages  for 
breach  of  warranty  In  the  sale,  though  not  hav- 
ing filed  the  same  as  a  claim  against  decedent's 
estate.— Crawford    t.    McDonald    (Ark.)    206. 

•Under  Civ.  Code  Prac.  J  96,  a  claim  for 
commisaion  for  purchasing  tobacco  for  plain- 
tiff cannot  be  set  up  by  defendant  as  a  coun- 
terclaim in  an  action  by  plaintiff  for  the  pro- 
ceeds of  a  sale  under  a  different  contract — 
Allen  T.  Hodge  (Ey.)  255. 

SETTLEMENT. 

See  "Accord  and  Satisf action":    "Compromise 

and   Settlement";    "Payment*^;    "Relpase." 
Of  bill  of  exceptions,  see  "Exceptions,  BiU  of." 

SHERIFFS  AND  CONSTABLES. 

Notice  by  sheriff  to  agent  of  fidelity  insurance 
company  aa  surety  on  bond,  see  "Insurance." 

SIDEWALKS. 

Dedication  of  land  for,  see  "Dedication,"  S  !• 
In  cities,  see  "Municipal  Corporations,''  {  7. 

SLANDER. 

See  <'IJbel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  8t  2,  5. 

SPECIFIC  PERFORMANCE. 

(   1.    Nature  and  Kronnda  of  remedy  In 
ceneral. 

•Specific  performance  is  not  decreed  as  a 
matter  of  course,  but  rests  in  the  sound  discre- 
ti<»  of  the  court— Gottfried  v.  Bray  (Mo.)  83fl. 

S  S.    Oontraets  enfarcealile. 

A  trustee  holding  in  trust  the  title  to  land, 
which  trust  he  has  voluntarily  undertaken,  can- 
not be  forced  to  specifically  perform  a  contract 
'  to  sell  the  land  to  one  who  knew  at  the  time 
that  the  cestui  que  trust  had  been  in  adverse 

eissession  of  the  land  for  many  years. — Cyrus  v. 
olbrook  (Ey.)  3(X). 

A  renewal  of  a  lease  for  all  time  held  to 
create  a  perpetuity  contrary  to  the  policy  of 
the  law,  so  toat  equity  will  not  decree  specific 
performance  of  the  covenant  for  renewal  there- 
in.—Drake  V.  Board  of  Education  of  St  Louis 
(Mo.)  660. 

{  3.    Oood  faltk  and  dlllsenee. 

•Parties  held  not  entitled  to  specific  per- 
formance, where  their  conduct  has  made  it  in- 
equitable that  it  should  be  granted. — Kentucky 
Iron,  Coal  &  Mfg.  Co.  r.  Adams  (Ky.)  1198. 


SPEED. 

E>xpert  testimony,  see  "Evidence,"  §  10. 

Of  train,  see  "Railroads,"  §  6. 

Relevancy  of  evidence  of,  see  "Evidence,"  {  8. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  S  2. 

STATEMENT. 

As  pleading  in  justice's  court  see  "Justices  of 

the  Peace,"  g  2. 
By    witness   inconsistent    with    testimony,    ace 

"Witnesses,"  §  a 
Of  case  or  facts  for  purpose  of  review,  see  "Ad- 

peal  and  Error,"  87;  "Criminal  Law,"  {g  33- 

37. 

STATES. 

Constmction  in  favor  of  validity  of  grant  from 
state,  see  "Contracts,"  {  2. 

Courts,  see  "Courts." 

Harmless  error  in  action  by  state  against  for- 
eign corporation  for  violation  of  anti-trust 
law,  see  ''Appeal  and  Error,"  §  33. 

Limitations  as  against  state,  see  "Limitation 
of  Actions,"  i  1. 

Presumptions  as  to  laws  of  other  states,  see 
"Evidence,"  i  2. 

State  school  for  blind,  see  "Asylums." 

State  superintendent  of  public  instruction,  see 
"Schools  and  School  Districts,"  i  1. 

{    1.    Polltloal  status  and  relations. 

Acts  1906,  p.  115,  c.  22,  art  3,  providing  for 
the  taxation  of  lands  long  omitted,  held  not  in 
violation  of  the  Virginia  Compact— Eastern 
Kentucky  Coal  Lands  Corp.  v.  Commonwealth 
(Ky.)  260. 

S    2.     GoTenunent  and  officer*. 

•Under  Const.  1874,  art.  19,  {  19,  the  Legis- 
lature had  power  to  make  the  sui>erintendent  of 
the  Arkansas  School  for  the  Blind  a  public  offi- 
cer, notwithstanding  section  9.— Lucas  v.  Fut- 
rali  (Ark.)  667. 

STATUTES. 

Adoption  by  United  States  courts  of  state  laws 
as  rules  of  decision,  see  "Courts,"  §  4. 

Indictment  in  language  of  statute,  see  "Indict- 
ment and  Information,"  g  2. 

Judicial  notice,  see  "Evidence,"  8  1. 

Laws  denying  due  process  of  law,  see  "Consti- 
tutional Law,"  g  4. 

Laws  granting  s_pecial  privileges  or  immunities, 
see  "Constitutional  Liaw,"  g  3. 

Recovery  by  state  of  penalties  for  violation  of 
anti-trust  law,  see  "Monopolies,"  8  1. 

Tax  deed  as  color  of  title,  see  "Adverse  Pos- 
session," 8  1. 

Validity  of  retrospective  or  ex  post  facto  laws. 
see  ''Constitutional  Law,"  g  2. 

Provi*iona  relating  to  particular  tubjedt. 
See  "Adoption"  ;  "Adultery";  "Animals";  "Xp- 
peal  and  Error,"  gg  3-13,  17,  18,  26,  27.  86; 
''Asylums";     "Attorney    and    Client"    8    1; 
"Ball,"   8   1;    "Banks   and   Banking,"   8   2 


"Bastards."  8  Ij   "Brokers,"  8  1 ;   "Carriers.^ 


88  1,  4, 6,  8 ;  "Cihattel  Mortgages,"  g  3 ;  "Con- 
tempt,'' 8  2;  "Corporations,"  88  1.  3.  4: 
"Costs,"  88  1,  2;   "Cfounties,"  |  1;   "Coorts," 
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5|  1,  2;  "Covenants,"  t  1;  "Criminal  Law," 
H  8,  16-ia  29,  30,  34,  39,  42,  46 ;  "Death." 
II  1,  2;  "Deeds,"  8§  2,  4;  "Depositaries"; 
"Descent  and  Distribution" ;  "Dismissal  and 
Nonsuit,"  i  1 ;  "Divorce,"  g  2 ;  "Druggists" ; 
"Biectment,"  S  1 ;  "Elections,"  §  1 ;  ''Embcz- 
Blement":  "Estates  Tail";  "Fish";  "Hospi- 
tals" ;  "Insurance  "  g  10 ;  "Intoxicating  liq- 
uors": "Jury,"  Is  1-3;  "Justices  of  the 
Peace,''  ii  1-3:  "Landlord  and  Tenant,"  f  6; 
"Lewdness";  ''Libel  and  Slander,"  §  4;  "Li- 
censes," 8  1 ;  "Limitation  ot  Actions" :  "Us 
Pendens  ;  "Logs  and  Logging" ;  "Master  and 
Servant,"  S§  3-7;   "Mechauics'  Liens";  "Mo- 


Warranto,"  i  2;    ■•Railrontis,"  {§  f,  3.     47  6, 
8;    "Taxation":   "Trial,"  S5  1.  3.  9:  "Trusts," 
S  1;    "Wills,"  «  3,  4;    "Witnesses,"  gj  1-3. 
Statute  of  frauds,  see  "Fraads,  Statute  of." 

I   1.   Enaotment,  reqnlaites,  and  TaUdlty 
in  generail. 

•Though  the  objections  that  Acts  1906,  p. 
115,  c.  22,  art.  3,  is  unjust  and  oppressive  were 
well  founded,  such  objection  held  to  afford  no 
basis  for  declaring  the  same  invalid. — Eastern 
Kentucky  Coal  Lands  Corp.  v.  Commonwealth 
(Ky.)  2&0. 

The  anti-trust  acts  of  May  25,  1899  (Laws 
1899.  p.  246.  c.  146),  and  March  31, 1903  (Laws 
1903,  p.  119,  c.  94),  held  not  indefinite  and  un- 
certain, but  valid.— Waters-Pierce  Oil  Co.  t. 
State  (Tex.  Civ.  App.)  918. 

I  2.     General  and  apeolal  or  local  laws. 

•Acts  1906,  p.  115,  c.  22,  art.  3,  relating  to 
the  assessment  of  lands  which  have  been  omit- 
ted from  taxation,  held  not  in  violation  of 
Const.  8  50,  prohibiting  local  and  special  legis- 
lation.—Eastern  Kentucky  Coal  Lands  CJorp. 
V.  Commonwealth  (Ky.)  200. 

8  3.    Subjects  and  titles  ot  aeta. 

•Acts  1906,  p.  88,  c.  22,  held  not,  as  to  page 
115,  c.  22,  art.  3,  in  violation  of  Const  §  51, 
requiring  an  act  to  relate  to  but  one  subject, 
which  shall  be  expressed  in  its  title. — Eastern 
Kentuckv  Coal  Lands  Corp.  v.  Commonwealth 
(Ky.)  260. 

•Bev.  St.  1809,  8  7028  [Ann.  St.  1906,  p. 
3418],  relating  to  filling  by  gubernatorial  ap- 

g ointment  vacancies  occurring  in  elective  of- 
ces,  held  not  unconstitutional  on  the  ground 
that  the  subject  of  the  original  bill  of  which  it 
was  a  portion  was  not  clearly  expressed  in  its 
title.— State  ex  rel.  Wayland  v.  Herring  (Mo.) 
984. 

§  4.    Amendment,  revlalom,  aad  eodlfloa- 
tlon. 

♦Bev.  St  1899,  88  7028,  9267  [Ann.  St  1906, 
pp.  3418,  4258].  held  not  unconstitutional  be- 
cause the  amendatory  acts  in  which  they  orig- 
inally appeared  merely  set  forth  the  statutes  as 
amended,  notwithstanding  Const,  art  4,  {  34 


[page  189],  relating  to  amendments.— State  ex 
reL  Wayland  v.  Herring  (Mo.)  984. 

•Bev.  St  1809.  8  7028  [Ann.  St  1906,  p. 
3418],  relating  to  filling  vacancies  in  offices, 
held  not  unconstitutional  as  being  first  enact- 
ed as  a  part  of  a  revised  bill,  notwithstanding 
Const  art  4,  8  41  [page  192].— StaU  ex  reL 
Wayland  v.  Herring  (Mo.)  984. 

8  6.     Repeal,  nupenaton,  exptrattom,  and 
reTlTal. 

•Special  legislation  or  local  laws  are  not  re- 
pealed by  a  later  general  act  nnless  8i>eciaUy 
mentioned  in  the  general  law,  or  the  purpose  to 
repeal  is  manifest— Paul  t.  State  rTex.  Civ. 
App.)  448. 

•Where  a  general  intention  is  expressed  by 
the  Legislature^  and  also  a  particular  intention 
incompatible  with  the  general  one,  the  particular 
intention  will  be  considered  an  exception,  and  the 
two  acts  can  stand  together. — Paul  t.  State 
(Tex.  Civ.  App.)  44a 

8  0.    OoaaUfBoUoa  and  operation. 

*In  construing  a  statute,  regard  must  be  had 
to  its  various  provisions,  and  such  effect  giv- 
en them  as  they  indicate  they  were  intended 
to  have  and  as  will  render  the  statute  opera- 
tive.—Chicago,  B.  I.  &  P.  By.  C!o.  V.  State 
(Ark.)  199. 

Where  a  statute  is  susceptible  of  two  con- 
structionB,  one  inequitable  as  well  as  render- 
ing the  statute  violative  of  the  Constitution, 
and  the  othw  rendering  the  act  valid  and  eaui- 
table,  the  latter  construction  will  be  applied. — 
Commonwealth  y.  Ledman  (Ky.)  247. 

•The  primary  rule  governing  the  interpreta- 
tion of  statutes  requires  the  legislative  intent 
and  purpose  to  be  ascertained. — State  ex  rel. 
Eaton  V.  Gmelich  (Mo.)  618. 

•Though  the  courts  are  not  bound  to  follow 
legislative  construction,  if  the  construction  has 
been  contemporaneous  and  long  continued,  it  is 
entitled  to  great  weight — State  ex  rel.  Wayland 
V.  Herring  (Mo.)  084. 

•That  which  is  within  the  meaning  of  a 
statute  is  as  much  a  part  of  it  as  if  it  were 
written  therein.— State  ex  ret  Hammer  v. 
Wiggins  Ferry  Co.  (Mo.)  1005. 

•The  rule  that  a  statute  in  derogation  of  the 
common  law  is  to  be  strictly  construed  has 
been  abolished  by  statute  in  Texas. — Galveston, 
H.  &  8.  A.  By.  Co.  v.  Walker  (Tex.  Civ.  App.) 
706. 

•Sayles'  Ann.  Civ.  St  1897,  arts.  4497-4502, 
as  amended  by  Laws  1889,  p.  67,  c.  48,  imposing 
a  penalty  for  failure  of  a  railroad  company  to 
furnish  cars  on  application,  being  penal,  must 
be  strictly  construed.— Texas  &  P.  By.  Co.  v. 
Blocker  (Tex.  Civ.  App.)  718. 

•In  construing  written  laws,  courts  are  not 
bound  by  rules  of  grammar,  and  may  disregard 
them  to  give  effect  to  manifest  legislative  in- 
tent—Waters-Pierce  Oil  Co.  T.  State  (Tex. 
Civ.  App.)  91& 


STATUTES  CONSTRUED. 


UmXED  STATES. 

STATUTES  AT  LABOBi 

1890,  May  2,  eb.  182,  Sf 
29-81,  26  Stat,  ppl  93-06  653 

1803,  March  2,  ch.  196,  27 
Stat  531  [U.  8.  Comp. 
St  1901,  p.  3174] 441 


REVISED  STATUTES. 
8  4386    [U.    S.   Comp.   St 

1901,  p.  2095] 204 

8  5136  fu.   S.   (Jonip.  St 

1901,  p.  3455] 782 

COMPILED  STATUTES 

1901. 

Page  2006 294 


Page  8174. 441 

Page  3456. 782 

ABZZOHA. 

BBVISED  STATUTES  lOOl. 

civn,  CODE. 
Par.  2767 441 
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CONSTITUTION. 
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LAWS. 

1868.  p.   UA 667 
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p.  119 484 

1905,  p.   265. 900 

p.  .S07 20.3 

p.  75.3.  a  7.  8 679 

pp.  798.  799 947 

1907,  p.  827 941 

nXIKOIB. 

STARR  &  CURTIS'  ANNO- 
TATED STATUTES  1806. 
Cb.  114,  par.  74 1125 

KEHTUCKT. 

CONSTITUTION. 

19 224 

il  51.  59 260 

f  14.S .312 

i   170 240.  862 

«  171.... r 240.  247.  260 

is  172,  227 260 

CIVIL  CODE  OP  PRAC- 
TICE. 

I  51 294 

<  56 866 

}  88,  snbgec.  2 297 

5  96 255 

f  101 787 

if  129,  131 294 
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225.  235 224 

H  281,  340 214 
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I   496 846 
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i  .-576. 790,  812 
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i  1898 860 

ii   1409,  1908 846 

{  2302 828 
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S  8660 1182 
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h  4079.  4085 247 
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1906,  p.  88,  ch.  22. 260 
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p.  116-121,  ch.  22,  art. 

3,  §«  1-4 200 

p.  810,  ch.67.  ||^e..ll9T 

mSSOTTRX. 

CONSTITUTION. 

Art.  4.  S8  34,  41  [Ann.  St. 

1906,  pp.  189,  192]....  984 
Art.  6.  i  11  [Ann.  St.  1906, 

p.  208] 084 

Art.  6.  S  1  [Ann.  St.  1906, 

p.  2121 990 

Art.  6,  <  12  [Ann.  St.  1906, 

p.  218] 40 

Art.  6.  {  22  et  neg.  [Ann. 

St.  1906,  p.  234T 990 

Art.  9.  S  14  [Ann.  St.  1906, 

p.  2641 984 

Art.   10,   f   12   [Ann.   St. 

1906.  p.  287] 1014 

Art.  12.  $  7  [Ann.  St  1906, 

p.  304] 614 

Art.  14.  {  6  [Ann.  St.  1906, 

p.  313] 984 

GENERAL  STATUTES  1865. 

Oh.  108,  i  4 614 

Ch.  201,  i  66 nil 

REVISED  STATUTES  1879. 

I  1.378 nil 

i  3489.    Amended  by  Laws 
1881,  p.  1174 971 

REVISBJD  STATUTES  1809. 

8   106  [Ann.  St  1906,  p. 

3721    116 

ii  138,  143,  146,  152,  1.55. 

170,  184,  191   [Ann.  St 

1906,   pp.   382-.384.   388. 

389,  .393,  397.  40.31 95 

i  570   [Ann.   St.   1906,   p. 

5071 971 

i  632  [Ann.   St  1906,  p. 

654] 522 

i  640  [Ann.   St  1906,  p. 

660] 68 
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i  650  [Ann.   St  1906,  p. 

667] 614 

f  695   [Ann.   St   1906,   p. 

7041 665 

SI  727,  728  [Ann.  St  1906, 

pp.  716,  im 116 

i  797  [Ann.   St   1906,  p. 

761]  622 

g  801  [Ann.  St  1906,  p. 

764] 23 

i  806  [Ann.  St.  1906,  p. 

7691 620 

8  818  [Ann.  St  1900,  p. 

783] 692 

f  819  [Ann.  St  1906,  p. 

791] 971 

8  866  [Ann.  St   1906,  p. 

g  J21 880 

88  996  "996  JAnn."  St  liwii  _ 

pp.  876,  8781. Sdl 

I  1163  [Ann.  St  1906,  p. 

988]  1006 

81  l406,"l4()O,'i4ii'iAiin. 

St  1906,  pp.  1111,  1113, 

1114] 1078 

8  1423.    Amended  by  Laws 

1901,    p.    96    [Ann.    St.    . 

1906.  p.  1119] 1073 

8  1547  [Ann.  St  1906,  p.  _ 

1174] 1060,  1096 

88  1648.  1650-1652  [Ann. 

St  1906,  pp.  U74-11771..1095 
8  1618  [Ann.  St  1906,  p.  _ 

1200) 990 

8  1685  [Ann.  St  1906,  p. 

1222]  971 
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1260] 505 
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13061 64 

8  2176  [Ann.  St  1906,  p. 

1895] 603 

8  2179  [Ann.  St  1006,  p.  . 

13971  HI.  1103 
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1906.  pp.  1406,  14101... nil 
8  2616  [Ann.  St  1906,  p. 

1,550] 099 

8  2864  [Ann.   St  1906,  p.    ^„ 

1637] ,^...     68 

8  2921  [Ann.  St  1906,  p. 

1678] 677 

8  2990  [Ann.  St  1906,  p. 

1714] Ill 

§  3009  [Ann.  St  1906,  p. 

1724] 1103 

8  8009.    Amended  by  Laws 

1905,  p.  141  [Ann.  St 

1906,  p.  1724] Ill 

8  3027  [Ann.  St  1906,  p. 

1733] 27 

8  3149  [Ann.  St  1906,  p. 

17881 505 

88    3259,    3200    [Ann.    St 

1906,  p.  1855] 1089 

8  .3404  lAnn.   St  1906,  p. 

19361  641 

i  3416  [Ann.  St  1906,  p. 

19491 1105 

8  3419  [Ann.  St  1900,  p. 

1963]  113 

8  3546  [Ann.  St  1906,  p. 

20171  990 

88    3835,    3836    [Ann.    St 

1906,  pp.  2124,  2126]..  1081 
8  3953  [Ann.  St  1906,  p. 

2117] 588 

8  4031  [Ann.  St  1906,  p. 

21901 1110 

i§    4074,    4075    [AtfJi.    St     . 

1906.  pp.  2217,  22201. .  1080 
8  4076  [Ann.  St  1906,  p. 

2221]   1080,  1117 

8  4123  [Ann.  St  1906,  p. 

2239] 641 
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{  4227  [Ann.  St.  1906,  p. 

2817] .Vrr...  S88 

i  4072  [Ann.  St.  1906,  p. 

2347J 630 

f  4278  [Ann.  St  1906,  p^ 

23491 IIB 

I  4457  [Ann.  St.  1906,  p. 

2442] 1023 
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2452] 643 
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g  585T  [Ann.  St  1906,  p. 

2961] 579 
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I  1685    971 
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i  44.'>7 1023 

I  4473 (^ 

t  4499 622 

g  4602 10.^'5 

i  46!V9 mo 

a  4661.  4662,  4671 1060 

g  4680. 67,  nil 

«  5724 1072 

«  58.57 579 

<  5080 1078 
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CITY  CHARTERS. 
Kansas  City,  art  10,  g  20  531 

LAWa 

1RT9,  p.  W5 1073 

1881,  p.  174 071 

1891.  p.  131.  8  19.  Amend- 
ed by  Iawb  1905.  n.  141 
[Ann.  St  1906,  g  3009].  .11^3 

1897,  p.  61 999 

D.  132 1073 

1901.  n.  96  [Ann.  St  1906, 

g  1423) 1073 

1003,  p.    105     [Ann.     St 

1906,  g  8661 071 

p.  161  [Ann.  St  1006, 

g  1993-1] 1115 

1905,  p.     141     [Ann.     St 

1906,  g  30091.. Ill,  llOa 
p.  145,   g   1  [Ann.   St 

1906,  g  3044-1) ...  684 
p.  272  [Ann.  St  1906, 

g  9203] 084 

p.  292  [Ann.  St  1906, 
i  7833-1  et  aeq.)..  618 

1907,  p.  37,  g  27a 618 

p.  121,  |l 660 

pp.  309,  310,.  gg  16,  16  618 


HEW  MBSaOO. 

LAWS. 
1003,  p.  61,  ch.  83 76S 


TEXAS. 

OONSTITOTION. 

Art  1,  H  10,  16 845 

Art  6,  g  3 82e 

Art  5,  I  8 934 

Art  6,  I  13 S45 

Art  7,  g  6 832 

CODE  OP  CRIMINAIi  PRO- 
CEDURE 1895. 

Arts.  10.  21,  22. {U5 

Arts.  218,  219 018 

Art  723 1167 

Art  775 685 

Arts.  846,  846 142 

PENAL  CODE  1896. 

Art.   18 149 

Arts.  379,  380,  382,  383. .  770 

Art  645 352 

Art  856 874 

WHITE'S  ANNOTATBI> 

CODE  OF  CRIMINAL 

PROCEDURE. 

Art  633 861 

REVISED  STATUTES  1895. 

Art  331a TO& 

Art   783 88T 

Art  1022 462 

Arts.   1024,    1029a 421 

Art.   1262 712 

Art   1308 788 

Art  1316.     Amended    by     , 
Laws  1903,  p.  55,  ch.  39  40O 

Art  1340 raO 

Arts.  1383,  1404 326 

Art   1417. 190,462 

Art   1425 763 

Art   1466 474 

Art.   1949 876 

Art.  2302 404 

Art  2312 887 

Art  2324 7»> 

Arts.  2640-2644. 876 

Arts.  2731,  2732,  2989.. ..  936 

Arts.  8384-8380. 448 

Art  4621 411 

Art  4641 ^ 

Art  4662 786 

Art.  4871 768 

Art  4876 418 

SAYLES'  ANNOTATED  CIV- 
IL STATUTES  1897. 

Art  S81b 416 

Arts.  419,  426,  688,  702. .  915 

Arts.  1120,  1146 §06 

Arts.  1188,  1189 llSl 

Arts.  1798,  1801 M4 

Art  3017 g4 

Art  8391 876.  384 

Arts.  4497-4400 718 

Arts.  4497-4502.     Amend- 
ed by  Laws  1899,  p.  67,  _ 
ch.48 tlS. 

CITY  CHARTERS. 
DalUw,  art  2,  g  8,  subd.  24  448. 


Digitized  by 


Google 


INDnZ. 


1299 


Dallas,  art.  12,  {  1 448 

Dallas,  art.  14,  subd.  29. .  448 

LAWS. 

1849-60,  p.  36,  cb.  30,  H 
1,  2. «90 

1881.  p.  72,  ch.  67.  Amend- 
ed fy  Lews  1887,  p.  94, 
ch.  102 '....  887 

1887,  p.  94,  ch.  102 887 


1897,  p.  1%,  ch.  103,  i  9  900 

1899,  p.  67,  ch.  48 718 

p.  170,  ch.  98 325 

p.  106,  ch.  116 176 

p.  240,  chl  146 918 

2(V2.  ch.  153 918 

p.  ."5,  ch.  39 400 

Vt,  ck.  40,  I  407a. .  384 

119.  ch.  94 918 

p.  226,  ch.  117 429 

p.  OT2,  ch.  163 770 


1907,  T>.  81,  eh.  19 ^6 

p.  SI.  eb.  19,  J  2.....  S87 
p.  154,  ch.  75.    Repeal- 
ed by  Laws  1907, 

p.  161,  ch.  78 T49 

p.  IBl,  ch.  78 1,49 

p.  166,  ch.  81 190 

p.  166,  ch.  81,  (  1....  448 
p.  166,  ch.  81.  i  2....  190 

p,258,  ch.  ISS 

190,  392,  448 


STAY. 

Pending  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  {  8. 
Saperaedeas,  see  "Supersedeas." 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  H  2,  8. 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 

Construction  and  operation  of  instruction  in  ac- 
tion for  injuries  caused  by  operation  of,  see 
"Trial,"  {  8. 

Qrant  of  right  to  nse  street,  see  "Municipal 
Corporations,"  {   6. 

Harmless  error  in  action  for  death  caused  by 
operation  of,  see  "Appeal  and  Error,"  }  33. 

Province  of  court  and  jury  in  action  for  In- 
juries caused  by  operation  of,  see  "Trial,"  t  3. 


}  1. 
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EstaltUaluneat, 
matateaaBoe. 

A  city  ordinance  construed,  and  held  to  em- 
power a  street  railway  to  transmit  electric  pow- 
er over  streets  other  than  those  expressly  men- 
tioned in  the  wdinance. — ^Beaumont  Traction  Co. 
V.  Brock  (Tex.  Civ.  App.)  460. 

A  cHy  ordinance  held  to  impliedly  authorize 
a  street  railway  to  transmit  electric  power  over 
streets  other  than  those  mentioned  in  the  ordi- 
nance.—Beaumont  Traction  Co.  r.  Brock  (Tex. 
Civ.  App.)  460. 

{  S.    Be^nlatloa  and  operatioa. 

Instructions  as  to  care  required  of  a  motor- 
man  to  avoid  a  collision  held  erroneous.— Lex- 
ington Ry.  Co.  V.  Woodward  (Ky.)  863. 

*A  street  car  company  is  required  to  exercise 
only  that  degree  of  care  toward  persons  haviiig 
a  right  to  the  common  use  of  the  street  that  a 
person  of  ordinary  prudence  would  exercise 
under  like  circumstances. — Lexington  Ry.  Co. 
V.  Woodward  (Ky.)  853. 

In  an  action  to  recover  for  injuries  receiv- 
ed by  colliding  with  defendant's  street  car,  in- 
structions held  proper  under  the  evidence.— 
Frankfort  ft  Y.  Traction  Co.  ▼.  Hnlette  (Ky.) 
1193. 

In  an  action  for  injuries  received  by  collision 
with  a  street  car,  held  proper  to  prove  by  for- 
mer employ&s  the  condition  of  the  car  shortly 
before  the  accident — Frankfort  &  V.  Traction 
Co.  V.  Hulette  (Ky.)  1193. 

*The  admissibility  of  evidence  showing  a 
negligent  condition  existing  prior  to  the  acci- 
dent depends  upon  the  degree  of  probability 
afforded  in  each  case  that  such  condition  con- 
tinned  up  to  the  time  of  the  accident.— Prank- 
fort  ft  V.  Traction  Co.  v.  Hulette  (Ky.)  1193. 

In  an  action  for  injuries  received  by  collision 
with  a  street  car,  a  question  as  to  its  subsequent 


disposition  held  proper.— Frankfort  &  V.  Trac- 
tion Co.  V.  Hulette  (Ky.)  1103. 

Where  the  brakes  and  signal  apparatus  of  a 
street  car  were  shown  to  have  been  out  of  or- 
der 10  days  before  an  accident,  the  burden  was 
on  the  company  to  show  the  car  was  not  de- 
fective at  the  time  of  the  accident— Frankfort 
&  "V.  Traction  Co.  v.  Hulette  (Ky.)  1198. 

In  an  action  against  a  street  railway  com- 
pany for  running  over  a  four-year  old  child,  it 
is  not  error  to  assume  that  as  to  her  the  curb 
line  of  a  city  street  is  the  danger  line  in  cross- 
ing the  street— Cornovski  v.  St  Louis  Transit 
Co.  (Mo.)  61. 

In  an  action  against  a  street  railway  com- 
pany for  running  over  plaintiff's  child,  an  in- 
struction that  if  the  motonnan  in  charge  of  the 
car  saw,  or  by  keeping  a  vigilant  watch  would 
have  seen,  her  crossing  the  street  and  in  a 
position  of  l>eing  struck  by  the  car,  etc.,  did 
not  assume  that  the  curb  line  was  the  dan- 
ger line.— Cornovski  t.  St  Louis  Transit  Co. 
(Mo.)  61. 

In  an  action  against  a  street  railway  com- 
pany for  running  over  a  child,  an  instruction 
held  sufficient  to  submit  the  question  of  causal 
connection  between  the  negligence  of  defendant 
and  the  death  of  the  child,  notwithstanding 
failure  to  use  the  expression  proximate  cause." 
—Cornovski  V.  St  Louis  Transit  Co.  (Mo.)  61. 

'Evidence  considered,  and  held  sufficient  to 
take_  to  the  jury  the  question  of  motonnan's 
negligence  in  not  seeing  a  minor  and  avoiding 
the  injury.— Brown  v.  St  Louis  &  Suburban 
By.  Co.  (Mo.  App.)  83. 

In  an  action  by  a  parent  for  injuries  to  tils 
minor  son,  struck  by  a  street  car,  a  requested 
instruction  held  erroneous  as  placing  the  son  on 
an  equality  with  an  adult  and  properly  refused. 
— Brown  v.  St.  Louis  &  Suburban  By.  Co.  (Mo. 
App.)  83. 

*It  is  the  duty  of  a  motorman,  on  approach- 
ing a  crossing  where  he  has  reason  to  anticipate 
the  presence  of  vehicles  and  pedestrians,  to 
keep  a  close  lookout  and  give  warning  of  the 
presence  of  the  car. — Zalotuchin  v.  Metropolitan 
St  Ry.  Co.  (Mo.  App.)  548. 

Concurring  negligence  of  another  held  not  to 
relieve  a  street  raflway  company  from  liability 
on  the  ground  that  its  negligent  acts  were  only 
a  remote  cause  of  the  injury. — Zalotnchin'  ▼. 
Metropolitan  St  Ry.  Co.  (Mo.  App.)  548. 


STREETS. 

See  "Highways";  "Municipal  Orporations,"  U 

6,  7. 
Acquisition  of  title  to.  by  adverse  poasession, 
see  "Adverse  Possession,'*  |  1. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  |  2. 
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SUBSTITUTION. 


Of   beneficiaries   in 
"Insnrance,"  {  10. 


insurance   oertiflcate,   Me 


SUICIDL 

Of  insured,  see  "Insurance,"  |  QL 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Tazatioa,"  |  5. 


SUMMONS. 


See  "Process." 


SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Errors  & 

The  conrt,  on  appeal  from  a  judgment  ousting 
one  from  a  public  office,  will  not  consider  the 
nature  of  the  judgment,  authorized  by  Kirby's 
pig.  {{  2860-2864,  for  the  purpose  of  determin- 
ing whether  the  supeisedess  shall  be  discharged, 
but  will,  under  Const,  art.  7,  g  4,  stay  the 
judgment.— Williams  t.  Buchanan  (Ark.)  202. 

Injunctions  and  writs  of  supersedeas  are  is- 
sued by  the  Supreme  Court  to  preserve  the 
status  (}uo,  where  the  justice  of  the  case  re- 
quires It.— Union  Sawmill  Co.  t.  Felsentbal 
Land  &  Townsite  Co.  (Ark.)  676. 

SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  i  & 

SUPREME  COURTS. 

See  "06urtB,"  I  8. 

SURETYSHIP. 

See  "PHndpal  and  Surety." 

SURVEYS. 

See  "Botmdaries." 

SURVIVORSHIP. 

BMdenee,  see  "Death,"  i  1. 

Of  devisees  or  legatees^  see  "Wills,"  |  4> 

SUSPENSION. 

Of  officers,  see  "Officers,"  {  1. 


SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Appellate  jurisdiction  of  Supreme  Court  in  ac- 
tion to  recover  taxes  as  involving  construction 
of  revenue  laws,  see  "Courts,"  J  3. 

*Polmt  annotated 


Failure  of  corporation  to  pay  franchise  tax, 
see  "Corporations,"  |  4. 

Judicial  notice  of  judgment  declaring  tax  sales 

,  invalid,  see  "Evidence,"  §  1. 

Laws  denying  due  process  of  law,  see  "Con- 
stitutional Law,"  §4. 

Local  or  special  laws,  see  "Statutes,"  f  2. 

Payment  of  taxes  to  sustain  adverse  possession, 
see  "Adverse  Possession,"  {  1. 

Presumption  as  to  performance  of  duty  by  tax 
officers,    see  "Evidence,"  f  2. 

Recover  of  taxes  paid  to  county  by  mistake, 
see  "Counties,"  |  2. 

Retrospective  laws,  see  "Constitutional  Law," 
§  2. 

Review  of  judgment  in  proceeding  for  refusing 
to  list  lands  for  taxes  as  dependent  on  na- 
ture of  subject-matter,  see  "Appeal  and  Er- 
ror." I  3. 

Taxation  as  in  violation  of  compact  between 
states,  see  "States,"  t  1. 

Taxation  of  properly  of  corporations  engaged 
in  interstate  commerce,  see  "Commerce.    {  1. 

Tax  deed  as  cloud  on  title,  see  "Quieting  Title," 

Term  of  office  ot  tax  collector,  see  "Officers," 
{  1. 

Local  or  tpecial  tate*. 

See  "Municipal  Corporations,"  |  8;  "Scbooto 

and  School  Districts,"  i  1. 
Assessments   for  municipal   improvements,   see 

"Municipal  Corporations,"  g  4. 

Occupation  or  privilege  taaei. 
See   "Intoxicating  Liquors,"  |  3;   "Licenses," 
{  1. 


i    1- 
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OoMsUtutlonal 
restrlotloBS. 

*Under  Const  gg  170,  171,  the  Legislature 
held  to  have  no  power  to  exempt  from  taxation, 
by  Ky.  St.  1903,  |  4088,  shares  of  capital  stock 
in  corporations  paying  taxes  only  on  that  part 
of  their  property  situated  within  the  state. — 
Commonwealth  v.  Walsh's  Trustee  (Ky.)  240. 

Acts  1906,  p.  115,  c.  22,  art  3,  held  not  in 
violation  of  Const,  g  171,  declaring  that  taxes 
shall  be  levied  for  public  purposes  only. — Elast- 
em  Kentucky  Coal  Lands  Corp.  v.  Common- 
wealth (Ky.)  260. 

Acts  1906,  p.  115.  c.  22,  art  3,  {  1,  held  not 
in  violation  of  the  constitutional  requirement 
that  taxatioa  shall  be  uniform,  as  being  double 
taxation.— Eastern  Kentucky  Coal  Lands  Corp. 
T.  Commonwealth  (Ky.)  260. 

S  S.    Xilabillty  of  persons  and  proporty. 

'Buildings  and  grounds  used  by  a  sisterhood 
solely  as  a  public  hospital  htid  under  the  Con- 
stitution exempt  from  taxation. — Hot  Springs 
School  Dist  V.  Sisters  of  Mercy  of  Female 
Academy  of  Little  Rock.  Ark.  (Ark.)  954. 

Under  Ky.  St  1903,  g  4094,  the  amount  of  un- 
divided earning  of  a  building  and  loan  associa- 
tion on  hand  on  tile  date  provided  for  the  assess- 
ment of  such  funds,  less  current  indebtedness 
to  such  date,  is  taxable  to  the  association,  re- 
gardlests  of  the  association's  dates  for  distribu- 
tion of  profits. — Commonwealth  v.  Home  &  Sav- 
ings Fund  Co.  Bldg.  Ass'n  (Ky.)  221. 

Under  Ky.  St.  1903,  g  4093,  members  of  a 
building  and  loan  association  held  taxable  <Hily 
on  the  amount  paid  in  on  their  stock  on  the 
date  of  the  assessment  in  excess  of  the  amount 
of  any  loan  or  withdrawal  that  might  have  been 
made  on  such  stock. — Commonwealth  v.  Home  Se 
Savings  Fund  Co.  Bldg.  Ass'n  (Ky.>  221. 

Under  Ky.  St  1903,  gg  4093,  4004,  a  buUding 
and  loan  association  held  not  taxable  on  notes 
and  bonds  given  to  secure  loans  by  borrowing 
members. — Commonwealth  v.  Home  &  Savings 
Fund  Co.  Bldg.  Ass'n  (Ky.)  221. 
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Money  obtained  by-  a  building  and  loan  asao- 
ciatibn  through  a  bond  issue  and  loaned  out  on 
mortises,  not  shown  to  be  either  surplus  or 
undivi(Kd  profits,  held  not  taxable  under  Ky.  St. 
1903,  §  4004.— Commonwealth  v.  Home  &  Sav- 
ings Fund  Co.  Bldg.  Ass'n  (Ky.)  221. 

•lender  Ky.  St.  1003,  i  4088,  shares  of  capital 
stock  of  a  corporation  paying  taxes  on  that  part 
only  of  its  property  situated  in  tbe  state  held 
not  exempt  from  taxation. — Commonwealth  t. 
Walsh's  Trustee  (Ky.)  240. 

Where  the  shares  of  a  railway  company  were 
held  by  a  foreign  corporation,  organized  for  that 
purpose,  which  did  no  business  except  hold  such 
ahares  and  paid  dividends  to  the  holders  of  its 
stock  given  in  exchange  for  the  stock  of  the 
railway  company,  which  dividends  were  paid 
to  it  by  the  railway  company,  the  holdins  com- 
pany's shares  were  not  taxable  under  Ky.  St. 
1903,  i  4085.— Commonwealth  ▼.  Ledman  (Ky.) 
247. 

'Where  a  holding  coritoration  did  no  business 
and  had  no  property  except  the  shares  that  it 
held  in  trust,  it  was  not  subject  to  taxation; 
its  mere  right  to  be  a  corporation  not  being  tax- 
able property.— Commonwealth  v.  Ledman  (Ky.) 
247. 

A  foreign  corporation's  right  to  remove  actions 
against  it  to  the  federal  court  does  not  give  to 
its  shares  a  taxable  value  under  the  rale  foi> 
bidding  the  states  to  abridge  rights  guaranteed 
by  the  federal  Constitution. — Commonwealth  v. 
Ledman  (Ky.)  247. 

•Under  Const  {  171,  Ky.  St.  1903,  g  4085, 
providing  that,  if  a  corporation  pays  taxes  on 
all  its  property,  its  stock  ^all  not  be  assessed 
against  the  shareholders,  is  applicable  to  foreign 
as  well  as  domestic  corporations. — Common- 
wealth V.  Ledman  (Ky.)  247. 

•Shares  of  stock  of  business  or  trading  cor- 
porations required  to  list  and  pay  taxes  on  their 
Eroperty  are  not  subject  to  taxation  in  the 
ands  of  their  individual  owners.— Common- 
wealth V.  Ames  (Ky.)  S06. 

•Though  a  municipality  acquired  all  the 
shares  of  stock  of  a  water  company,  the  prop- 
erty of  the  water  company  held  not  thereby 
converted  into  public  property  within  Const,  i 
170.  exempting  from  taxation  public  property 
used  for  public  purposes. — Bell  v.  City  of  Lou- 
isville (Ky.)  862. 
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was  valued  for  taxation  by  the  board  of  valua- 
tion and  assessment  fbr  certain  years,  the  re- 
valuation for  those  years  could  not  be  made. — 
Commonwealth  v.  Ledman  (Ky.)  247. 

That  a  corporation  organized  in  New  Jersey 
and  doing  business  in  Kentucky  wa£  required  to 
pay  an  annual  license  tax  to  the  state  of  New 
Jersey  did  not  enhance  the  value  of  its  fran- 
chise for  taxation  in  Kentucky. — Commonwealth 
▼.  Ledman  (Ky.)  247. 

The  board  of  valuation  and  assessment  nnder 
Ky.  St.  1903,  i  4070,  in  valuing  a  railway  com- 
pany's capital  stock,  is  governed  by  the  value  of 
the  company's  franchise  and  tangible  and  intan- 
gible property,  and  not  by  the  property  value  of 
the  company's  shares. — Commonwealth  v.  Led- 
man (Ky.)  247. 

Money  paid  by  a  corporation  to  perfect  its 
organization  is  not  a  taxable  asset. — Common- 
wealth V.  Ledman  (Ky.)  247. 

Defects  in  a  petition  nnder  Acts  1906,  pp.  115, 
116.  c.  22,  art.  3,  §§  1,  2,  to  list  lands  for  taxa- 
tion, held  not  obviated  by  fact  that  taxpayer 
did  not  Imow  his  property'  or  its  description, 
nor  that  it  would  be  too  expensive  for  him  to 
make  the  necessary  investigation. — Extern  Ken- 
tucky Coal  Lianda  Corp,  v.  Commonwealth  (Ky.) 
200. 


A  petition  under  Acts  1906,  pp.  115,  116,  c. 
22,  art.  S,  M 1,  2,  to  Ust  lands  for  taxation,  held 
defective.— fiastem  Kentucky  Coal  Lands  Corf. 
V.  Commonwealth  (Ky.)  280. 

Under  Ckmst  i§  172,  227,  Acts  1908,  pp.  115- 
121,  c.  22,  art.  3,  {}  1-4,  held  not  unconstitntion- 
al  on  the  ground  that  it  takes  from  the  assessor, 
a  constitutional  officer,  the  power  conferred  on 
him  alone  by  tbe  Constitution  to  assess  real 
estate.- Eastern  Kentucky  Coal  Lands  Corp.  v. 
(Commonwealth  (Ky.)  260. 

Construed  together  with  Rev.  St  1S99.  §  1163, 
sections  9338.  9339,  and  9344  [Ann.  St  1906, 
pp.  968,  4291-^296],  held  not  restricted  for  pui^ 
poses  of  taxation  to  railroads  owned  by  rail- 
road companies  or  railroad  corporationfi,  but  to 
include  all  corporations,  companies,  or  individu- 
als owning  or  operating  a  railroad. — State  ex 
rel.  Hammer  v.  Wiggins  Ferry  Co.  (Mo.)  1006. 

•The  method  pursued  in  assessing  for  taxa- 
tion the  proper^  of  a  corporation  held  proper. 
—State  ex  rel.  Hammer  v.  Wiggins  Perry  Co. 
(Mo.)  1005. 

•Hiongh  the  valuation  placed  on  omitted  real 
estate  and  taxes  extended  were  not  in  conipli- 
ance  with  Rev.  St  1899,  {  9177  [Ann.  St  1906. 
p.  4226],  yet  the  owner,  having  requested  a  valu- 
ation BO  that  he  might  pay  the  taxes,  held  es- 
topped to  question  the  validity  of  the  assess- 
ment—Kansas City  ex  rel.  EBliott  v.  Holmes 
(Mo.  App.)  559. 

I  4.     Payment  and  refnndiitK  or  «e«OT- 
•ry  of  tax  paid.  - 

•Wbeie  taxes  have  been  wrongfully  collected 
by  county  officials,  and  are  in  the  hands  of  tbe 
collecting  or  disbursing  officers,  a  direct  action 
for  their  recovery  may  be  brought  by  the  tax- 
payer against  tne  person  bolmng  the  tax. — 
First  Nat  Bank  v.  Christian  County  (Ky.) 
831. 

Where  a  taxpayer  pays  taxes  irregularly  as- 
sessed, and  the  sum  paid  represents  the  amount 
for  which  his  property  is  justly  liable,  he  can- 
not recover  it. — Kansas  C!ity  ex  rel.  Elliott  v. 
Holmes  (Mo.  App.)  669. 

t  B.    0«Ueotloa  aad  onf  oroeateat  asalast 
p«rsoaa  or  peraoaal  property. 

•Rev.  St  1899.  f  7028  [Ann.  St-  1906,  p. 
3418],  relating  to  filling  by  appointment  vacan- 
cies in  elective  offices,  and  limiting  the  term  of 
the  appointee,  held  authorized  by  Const,  art. 
9,  §  '14  [page  264],  and  not  unconstitutional. — 
State  ex  rel.  Wayland  v.  Herring  (Mo.)  984. 

•Tinder  Rev.  8t  1899,  {  7028  [Ann.  St.  1906, 
p.  3418],  section  9203,  as  amended  by  Laws 
1905,  p.  272  [page  423C]  and  sections  92C7  and 
9247  [pages  4258,  4240],  the  term  of  one  ap- 
pointed to  fill  a  vacancy  in  the  office  of  collector 
of  revenue  held  to  expire  on  the  first  Monday 
in  March  of  the  year  following  the  election  of 
his  successor,  whether  his  successor  was  elect- 
ed to  fill  an  unexpired  or  a  full  term. — State 
ex  rel.  Wayland  v.  Herring  (Mo.)  964. 

In  an  action  by  the  state  to  collect  taxes, 
tbe  exclusion  of  certain  evidence  held  error.— 
State  ex  rel.  Hammer  t.  Wiggins  Ferry  Go. 
(Mo.)  1006. 

Under  Acts  1S87,  p.  136,  c.  103.  i  9,  the  costs 
In  a  suit  for  taxes  against  unimproved  town 
lots  owned  by  one  person  must  be  taxed  on  the 
basis  of  the  lots  being  one  tract— Raht  t. 
State  (Tex.  Civ.  App.)  900. 

f  6.    Bale    of   land   for    aonpayment    of 
tax. 

•A  tax  sale  held  void  for  noncompliance  with 
Kirby's  Dig.  i  7063.— Boyd  T.  Gardner  (Ark.) 
942. 
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i   7.    Tax  tltlea. 

A  purchaser  of  land  at  a  TOid  sale  Is  en- 
titled to  a  lien  thereon  for  all  taxes  paid  by 
iiim.— Files  v.  Jackson  (Ark.)  950. 

TELEGRAPHS  AND  TELEPHONES. 

Grant  of  right  to  telegraph  and  telephone  com- 
panies to  use  streets,  see  "Municipal  Corpora- 
tions." s  e.  ^       ^ 

I   1.    Est«bIiaIiiB«Bt,     eonstraotloB,     sad 
nuiliitenmnoe. 

*A  municipal  ordinance  providing  for  the  is- 
suance of  permits  for  digging  telephone  pole 
holes  at  the  discretion  of  the  city  marshal  Mid 
Toid. — City  of  Tezarkana  v.  Southwestern  Tel- 
egraph &  Telephone  Co.  (Tex.  Civ.  App.)  915. 

I  2.    Regulation  and  operation. 

In  an  action  for  failure  to  deliver  a  telegram, 
failure  to  ^ive  a  requested  instruction  that  the 
telegram  did  not  on  its  face  disclose  facts  lead- 
ing to  information  of  any  special  injury  to  ^ain- 
tiff  by  reason  of  nondelivery  hM  error. — West- 
ern Union  Telegraph  Co.  .v.  Weniski  (Ark.)  486. 

•A  verdict  for  $1,354  for  failure  to  deliver 
a  telegram  notifying  plaintiff  r^arding  her 
brother's  funeral  held  excessive. — Western  Un- 
ion Telegraph  Co.  v.  Weniski  (Ark.)  48& 

A  telegraph  company  held  not  charged  with  in- 
formation which  a  day  telegram  and  a  night 
telegram  taken  together  would  afford. — Western 
Union  Telegraph  Co.  v.  Weniski  (Ark.)  486. 

A  telegraph  company  held  not  liable  for  spe- 
cial damages  for  failure  to  deliver  a  telegram  in- 
tended to  enable  plaintiff  to  attend  her  brother's 
funeral,  in  the  absence  of  notice  of  such  pur- 
pose from  the  telegram  or  other  sources. — Wes- 
tern Union  Telegraph  (yO.  v.  Wenisld  (Ark.) 
486. 

Plaintiff  held  not  entitled  to  recover  for  fail- 
ure to  deliver  a  message  addressed  to  her  sis- 
ter, relating  to  the  burial  of  b^r  brother,  unless 
it  was  intended  to  enable  her  to  attend  the 
funeral,  and  defendant  was  notified  of  that  fact. 
—Western  Union  Telraraph  Co.  v.  Weniski 
(Ark.)  486. 

*A  telegram  held  to  suggest  snch  relationship 
of  the  parties  as  to  notify  the  telegraph  com- 
pany that  the  addressee  would  probably  suffer 
mental  anguish  if  it  were  not  promptly  deliver- 
ed.—Western  Union  Telegraph  Co.  v.  Onlledge 
(Ark.)  957. 

*One  held  not  entitled  to  recover  for  mental 
anguish  by  his  failure  to  receive  a  telegram 
announcing  the  serious  illness  of  a  brother.— 
Western  Union  Telegraph  Co.  t.  Uulledge 
(Ark.)  957. 

Liability  of  a  telephone  company  under  a 
contract  for  the  extension  of  its  line  stated.— 
Eastern  Kentucky  Telephone  &  Telegraph  Co. 
V.  Hardwick  (Ky.)  307. 

Liability  of  a  telephone  company  for  interrup- 
tion of  service  stated.— K  lern  Kentucky  Tele- 
phone &  Telegraph  Co.  v.  Hardwick  (Ky.)  307. 

Right  of  a  telephone  subscriber  to  a  dedoc- 
tion  from  his  bill  on  account  of  interrupted  serv- 
ice stated.- Eastern  Kentucky  Telephone  &  Tele- 
graph Co.  V.  Hardwick  (Ky.)  307. 

A  telephone  company  may,  in  its  discretion, 
purchase  other  lines  and  add  telephones  to  its 
lines,  and  where  it  becomes  necessary  to  es- 
t.-iblish  a  switch  board  and  to  employ  a  i>er8on 
to  take  charge  of  it,  it  may  require  every  stock- 
bolder  connected  with  the  system  to  pay  a 
charge  on  messages. — McDaniel  v.  Faubusn  Tel- 
ephone Co.   (K.T.1   S2.5. 

*A  telephone  company  is  a  public  service  cor- 
poration required  to  transmit  messages,  if  with- 


in its  power  to  do  so,  witli  anthorftv  tq  pre- 
scribe reasonable  rules  and  charges.— McDaniel 
V.  Fanbush  Telephone  Co.  (Ky.)  825. 

*It  is  the  duty  of  a  telegraph  company  to 
transmit  and  deliver  promptly  every  message 
that  is  delivered  to  it.— Western  Union  Tele- 
graph Co.  V.  True  (Tex.)  315. 

*In  an  action  against  a  telegraph  company 
for  failure  to  send  and  deliver  a  message  prompt- 
ly, plaintiff  held  not  entitled  to  recover  damages 
for  the  loss  of  an  option  to  buy  cattle,  result- 
ing from  defendant's  delay,— Western  Union 
Telegraph  Co.  v.  True  (Tex.)  SMu 

A  telegraph  company  held  not  excused  for  li- 
ability for  delaying  a  telegram,  though  the  ad- 
dressee was  inaccessible,  when  it  was  delivered 
to  him  in  whose  care  it  was  addressed. — West- 
em  Union  Telegraph  Clo.  v.  Oulick  (Tex.  Civ. 
App.)  698. 

In  an  action  against  a  telegraph  company  for 
delay  in  delivering  a  message  had  proper  to  re- 
fuse to  direct  a  verdict  for  the  oompa^.— 
Western  Union  Telegraph  Co.  v.  OoUck  (Tex. 
Civ.  App.)  698. 

In  an  action  tor  delay  in  delivering  a  mes- 
sage held  proper  to  refuse  to  instruct  that  the 
company  was  not  required  to  deliver  the  mes- 
sage outside  of  the  town  to  which  it  was  ad- 
dressed.— Western  Union  Telegraph  Co.  v.  Gul- 
Ick  (Tex.  Civ.  App.)  698. 

*A  verdict  against  a  telegraph  company  for 
failure  to  deliver  a  death  message  held  not  ex- 
cessive.— Western  Union  Telegraph  Co.  v.  Bell 
(Tex.  OiT.  App.)  U47. 

TEMPORARY  INJUNCTION. 

Restraining  liquor  nuisance,  see  "Intoxicating 
Liquora,'^  {  8. 

TENANCY  IN  TAIL 

See  "EkUtes  TlOl." 

TENDER. 

As  condition  precedent  to  ajction  to  redeem  trom 
mortgage  foreclosure,  see   "Mortgages,"  {  4. 
Of  price  of  goods  sold,  see  "Sales,"  {  4. 

*A  tender  having  been  made,  it  musL  to  pre- 
serve its  legal  effect,  be  kept  good. — Kelly  v. 
Keith   (Ark.)   1173. 

*  Where,  a  party  having  been  ordered  by  the 
court  to  pay  into  court  the  amonnt  tendered 
to  the  other  party,  the  clerk  gave  a  receipt 
without  being  paid  the  money,  and  thereafter, 
on  the  demand  of  the  party  to  whom  it  was  to 
be  paid,  the  clerk  was  unable  to  pay  it,  bis 
failure  to  nay  made  the  tender  of  no  effect — 
Kelly  V.  Keith  (Art.)  1173. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  S  3. 
Of  office,  see  "Officers,"  f  1. 


TESTAMENT. 


See  "Wills." 


TESTAMENTARY  CAPACITY. 


See   "Wills,"   S   1. 
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TESTAMENTARY  POWERS. 

Constroctlon  and  execution,  we  "Fowen,"  |  1. 


See  "Larceny.* 


THEFT. 


THREATS. 


^dmiBslbllity  of  evidence  of,  in  proaecatl<«  for 
homicide,  aee  "Homicide,"  S  S. 

TIMBER. 

See  "Logs  and  Liogging." 
Convereion  of,  see   "Trover  and  ConverBion," 
II. 

TIME. 

Wlien  lien  of  attorney  attadies,  aee  "Attorney 
and  Client,"  (  1. 

For  particular  act*  in  or  Incidental  to  judicial 
proccedingi. 

Filing  bill  of  exceptions,  see  "Criminal  Law," 
i  34. 

Filine  bond  on  apjpeal  or  writ  of  error,  gee  "Ap- 
peal and  Error,"  |  6. 

Filing  briefs  on  appeal  or  writ  of  error,  see 
"Appeal  and  Error,"  f  17. 

Filing  record  on  appeal  from  judgment  of  for- 
feiture of  bail  bond,  see  "Bail,''^}  1. 

Filing  transcript  on  appeal  or  writ  of  error, 
see  "Appeal  and  Error,"  g  13. 

Serving  abstract  of  record  on  appeal  or  writ  of 
error,  see  "Appeal  and  Eirror,    {- 11. 

Settlement  of  bill  of  exceptions,   see   "E>xcep- 
tions.  Bill  of,"  i  2. 

For  partieular  act*  not  judicial. 
It  of 
il   of 
Logging." 


Payment  of  Interest,  see  "Interest,"  J  1. 
Removal   of   standing   timber,   see  "Log*   and 


TITLL 

Color  of  title,  see  "Adverse  Possession.* 

Jurisdiction  of  Supreme  Court  in  causes  involv- 
ing, see  "Courts,"  S  3. 

Removal  of  cloud,  see  "Quieting  Title." 

Tax  titles,  see  "Taxation,"  |  7. 

Title   of   lessor,   see   "Landlord   and  Tenant," 
S  2. 

Particular  matteri  affecting  tiHe, 

See  "Bankruptcy." 

Estoppel  to  assert  title,  see  "Estoppel,"  {  1. 
Particular  specie*  of  property  or  right*. 

See  "Mines  and  Minerals,"  I  1. 

Deposits  in  bank,  see  "Banks  and  Banking," 
S  1. 

Lot  in  cemetery,  see  "Cemeteries." 

Office,  see  "OflScers,"  S  2. 

Title  necemary  to  maintain  porttcuZa*-  action*. 
See  "Ejectment,"  8  1;  "Trespass  to  Try  Title," 

Title*  of  particular  act*  or  proceeding*. 
See  "Statutes,"  I  3. 

TORTS. 

Causing  death,  see  "Death,"  S  2. 
Ground  of  action  as  dependent  on  place  where 
act  was  committed,  aee  "Action,"  |  1. 


LfaUlitie*  of  partieular  elatiet  of  person*. 

See  "Corporations,"  i  8;  "Hospitals";  "Mu- 
nicipal Corporations,"  {  7. 

Agents,  see  "Principal  and  Agent,"  {  1. 

Charitable  institutions,  see  "Charities,"  {  1. 

Employes,  see  "Master  and  Servant,"  (  12. 

Particular  tort*. 
See   "Fraud":    "Libel   and    Slander";    "Negli- 
gence";   "Nuisance";    "Trespass";    "Trover 
and  Conversion." 

Bemedie*  for  tort*. 

See  "Trover  and  Conversion,"  {  1. 

Discontinuance  as  to  joint  tort-feasor,  see  "Dis- 
missal and  Nonsuit,"  {  1. 

Jurisdiction  of  court  of  torf  occurring  outside 
state,  see  "Courts,"  t  !• 

Measure  of  damages,  aee  "Damages,"  {  2. 

TOWNS. 

See  "Counties";  "Municipal  CorporatiMis" ; 
"Schools  and  School  Districts,"  {  1. 

8   1.    OoTenunent  aad  offleers. 

An  ordinance  designating  the  time  and  place 
of  meeting  of  the  board  of  trustees  of  a  town 
Aeld  not  to  meet  the  requirements  of  Ky.  St. 
1908,  f  3696,  and  not  to  afford  notice  of  a  meet- 
ing at  which  an  ordinance  of  annexation  was 
passed.— Town  of  La  Orange  v.  Pryor  (Ky.)  235. 

Where  the  board  of  trustees  of  a  town  not 
having  passed  an  ordinance  meeting  the  require- 
mente  of  Ky.  St.  1903,  8  3696,  that  all  meetings 
shall  be  held  at  the  time  and  place  designated 
by  ordinance,  it  was  alleged  that  complainants 
had  actual  notice  of  the  meeting,  the  burden  held 
on  the  town  to  prove  tliat  fact.— Town  of  La 
Grange  v.  Pryor  (Ky.)  236. 

TRADE  UNIONS. 

Laws  authorizing  formation  of  trade  unions  as 
class  l^slation,  see  "Constitutional  Law," 
§3. 

TRANSCRIPTS. 

As  evidence,  see  "Evidence,"  t  8. 
Of  record  for  purpose  of  review,  see  "Appeal 
and  Error,"  88  13,  23;  "Criminal  Law,"  fSS. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Action  in  assumpsit  for  value  of  timber  cut 
as  waiver  of  action  for,  see  "Election  of 
Remedies." 

Care  required  as  to  trespassers,  see  "Negli- 
gence," 8  1. 

Ejection  of  trespasser,  see  "Carriers,"  |  10. 

Injuries  to  trespassers,  see  "Railroads,"  §§  5,  7. 

Judgment  in  action  for  trespass  on  land  as 
bar  to  recovery  for  goods  converted  at  same 
time,  see  "Judgment,^'  8  7. 

On  cemetery  lots,  see  "Cemeteries." 

Restraining    by   injunction,    see    "Injunction," 

-J  2. 

Waiver  of  trespass  in  cuttug  timl>er  to  sue  in 
assumpsit  for  value  of  timber  cut,  see  "Ac- 
tion," 8  2. 

8   1<    Aetlmis. 

Statement  of  the  measure  of  recovery  of  the 
owner  of  standing  timber,  where  nnother  buys 
it  of  one  without  authority  to  sell  and  cuts  it 
into  ties.— Pettit  ▼.  Frothingham  <Tex.  Civ. 
App.)  907. 


*Vol«t  Mwetated.   S«e  syllabus. 
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TRESPASS  TO  TRY  TITLE 

See  "Ejectment" 

Applicability  of  instruction  to  evidence,  see 
"Trial,"  !  6. 

Determination  of  boandaries,  see  "Bonndaries," 
{  2. 

Harmless  error  in  rulinss  on  evidence,  see  "Ap- 
peal and  Error,"  H  28,  29. 

Hearsay  evidence,  see  "Evidence,"  §  7. 

Order  of  proof,   see  "Trial,"  §  1. 

{   1.    BlKkt  of  aotloB.  Bad  defenaaa. 

*In  trespass  to  try  title,  plaintiff  must  recover, 
if  at  all,  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  that  of  defendant— Jag- 
gers  V.  Stringer  (Tex.  Civ.  App.)  151. 

'Prior  possession  to  entitle  plaintiff  in  tres- 
pass to  try  title  to  recover  as  against  a  tres- 
passer must  have  existed  at  the  time  of  entry. 
— Romine  v.  Littlejohn  (Tex.   Civ.  App.)   439. 

*The  title,  whether  legal  or  equitable,  under 
a  contract  to  convey  land  which  contains  an 
acknowledgment  of  the  receipt  of  the  purchase 
money,  will  support  or  defend  against  an  ac- 
tion of  trespass  to  try  title. — Klrby  v.  Cart- 
wright  (Tex.  Civ.  App.)  742. 

Where  a  city  had  title  to  lAnd  dedicated  to  it 
as  a  street  and  had  not  lost  it  by  limitation, 
in  taking  possession  of  the  land  it  was  not  a 
trespasser  against  whom  the  actual  possessor 
could  recover  by  merely  showing  his  possession. 
—City  of  San  Antonio  v.  Rowley  (Tex.  Civ. 
App.)  753. 

$  8.    Proeeedlnsa. 

'Plaintiff  seeking  to  recover  a  specilied  tract 
of  land  held  required  to  show  title  to  the  land. — 
Jaggers  v.  Stringer  (Tex.  Civ.  App.)  161. 

In  trespass  to  try  title,  evidence  held  insuffi- 
cient to  show  title  in  plaintiff  essential  to  a  re- 
covery.—Jaggers  V.  Stringer  (Tex.  Civ.  App.) 
151. 

In  trespass  to  try  title,  defendant  may  show 
under  a  plea  of  not  guilty  that  the  title  is  out- 
standing in  other  parties,  and  a  deed  held  ad- 
missible for  that  purpose.— Mars  v.  Morris  (Tex. 
Civ.  App.)  430. 

In  trespass  to  try  title,  evidence  of  a  misrep- 
resentation constituting  an  estoppel  held  ad- 
missible.—Mars  V.  Morris  (Tex.  Civ.  App.)  430. 

In  trespass  to  try  title,  a  question  as  to 
whether  defendant  went  into  possession  of  cer- 
tain land  under  his  deed  from  tne  common  grant- 
or  held  proper. — Mars  v.  Morris  (Tex.  Civ.  App.) 
430. 

In  trespass  to  try  title,  certain  misrepresenta- 
tions of  plaintiff's  grantor  to  defendant,  a  prior 
grantee,  held  an  estoppel. — Mars  v.  Morris  (Tex. 
Civ.  App.)  430. 

In  trespass  to  try  title,  certain  evidence  held 
inadmissible. — Mars  v.  Morris  (Tex.  C/iv.  App.) 
430. 

*In  trespass  to  try  title,  evidence  held  in- 
sufficient to  establish  plaintiff's  right  to  recover 
by  reason  of  prior  possession.— Romine  t.  Little- 
john (Tex.  Civ.  App.)  439. 

In  trespass  to  try  title,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  questions 
whether  S.  and  wife,  under  whom  plaintiff 
claimed,  had  acquired  title  by  10  years'  adverse 
possession,  and  whether  plaintiff's  deed  con- 
nected him  with  the  land  aescribed  in  the  peti- 
tion.—Romine  ▼.  liittlejohn  (Tex.  Civ.  App.) 
439. 

In  trespass  to  try  title,  whether  a  deed  vrea 
executed  to  plaintiff's  husband  h^d  for  the 
jury.— Gray  r.  Fussell  CTex.  Civ.  App.)  454. 


In  trespass  to  try  title  where  defendants 
claim  title  through  a  lost  deed,  a  charge  held 
not  to  place  on  plaintiffs  the  burden  of  snowing 
that  it  was  not  executed.— Frugia  ▼.  Trueheart 
(Tex.  Civ.  App.)  736. 

Defendant  in  trespass  to  try  title  holding  land 
under  a  contract  to  convey  held  not  guilty  of 
laches.— Kirby  ▼.  Gartwright  (Tex.  Civ.  App.) 
742. 

In  trespass  to  try  title,  where  defendants  rest 
upon  their  title  and  do  not  seek  affirmative  re- 
lief, pleas  of  the  ten-year  statute  of  limitation, 
laches,  and  stale  demand,  are  not  available.— 
Kirby  v.  Cartwright  (Tex.  Civ.  App.)  742. 

In  trespass  to  try  title  where  defendants  rely 
on  a  title  sufficient  to  afford  a  good  defense,  the 
pleas  of  laches  and  stale  demand  are  not  avail- 
able.—Kirby  T.  C^artwright  (Tex.  Civ.  App.) 
742. 

In  an  acti<»i  for  the  possession  of  certain 
land,  evidence  hdd  sufficient  to  show  that  the 
person  under  whom  plaintiffs  claim  was  the 
person  to  whom  a  certain  bounty  warrant  was 
issued  by  the  republic  of  Texas. — Sanger  v.  Mc- 
Can  (Tex.  Civ.  App.)  752. 

The  general  rule  that  in  trespass  to  try  title 
plaintiff,  where  he  specifically  pleads  his  title, 
must  prove  the  title  alleged  in  order  tx>  recover, 
does  not  apply  where  the  title  specifically  plead- 
ed is  by  limitation.— City  of  San  Antonio  v. 
Rowley  (Tex.  Civ.  App.)  763. 

'Plaintiff's  burden  of  proof  stated  in  tres- 
pass to  try  title  to  land  claimed  by  a  <^>ty 
under  an  alleged  dedication,  where  plaintiff 
claimed  title  under  the  ten-year  statute  of  lim- 
itations.— City  of  San  Antonio  t.  Rowley  (Tex. 
Civ.  App.)  753. 

In  trespass  to  try  title  to  land  claimed  by 
defendant  city  under  an  alleged  dedication  of 
it  as  a  street,  evidence  of  a  petition  of  citixens 
to  the  city  council  asking  for  the  removal  of  a 
fence  on  the  land  was  intelevant  and  improperly 
admitted  against  defendant's  objection.— Ciigr  of 
San  Antonio  v.  Rowley  (Tex.  Civ.  App.)  753. 

TRIAL 

See  "New  Trial" ;  "Witnesses." 

Acquisition   of   title   by  adverse  possession  a« 

question  for  jury,  see  "Adverse  Possession," 

I  2. 
Contributory  negligence  of  passenger  as  ques- 
.    tion  for  jury,  see  "Carriers,"  i  9. 
Construction  of  contract  as  question  for  jury, 

see  "Contracts,"  i  2. 
Custody   during  trial   of   person   on   bail,  see 

"BaU,"  {  1. 
Delivery   of   deed   as   qnestion   tor   jury,   see 

"Deeds,"  t  1. 
Disputed  claims  against  estate  of  decedent  see 

"Executors  and  Administrators,"  {  4. 
Existence  of  homestead  as  qnestion  for  jury, 

see  "Homestead,"  (  3. 
Harmless  error  in  instmctions,  see  "Homidde, ' 

Instructions  as  to  contributorr  negligence  of 
passenger,  see  "Carriers,"  |  9. 

Instructions  as  to  gifts,  see  "Gifts,"  I  1. 

Testimony  of  witnesses  at  former  trial,  see 
"Criminal  Law,"  (  16. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  TiUe." 

Proceedings  incident  to  trial*. 
See  "Continuance." 

Place  of  trial,  gee  "Venue,"  J  1.      _  , 
Right  to  trial  by  jury,  see  ^Jxur,"  |  1. 
Summoning  and  impanelmg  jury,  sea  "Jjttj, 
S2. 
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Trial  0/  action*  by  or  aganut  particular  ciaitet 
of  per*on*. 

See  "Carriers,"  H  6.  8-10;  "Brokers"  {  8; 
"Municipal  Corporations,"  |  7;  "Partner^ 
ship,"  f  8;  "Railroads,"  «  5-7,  0;  "Street 
Railroads,"  {  2 ;  "Vendor  and  Purchaser,"  {  5. 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  |  2. 

Trial  •/  partioidar  civil  actiont  or  proceeding*. 

See  "Libel  and  Blander,"  {  3;  "Negligence,"  i 
4;  "Trespass  to  Try  Title,"  i  2;  "Trover 
and  Conversion,"  |  1;  "Work  and  I/abor." 

For  causing  death,  see  "Death,"  S  2. 

For  broker's  commissions,  see  "Brokers,"  (  8. 

For  damages  caused  by  maintaining  nuisance, 
see  "Nuisance,"  S  1< 

For  death  caused  by  operation  of  railroad,  see 
"RaUroads,"  i  6. 

For  death  of  servant,  see  "Master  and  Serv- 
ant," H  10,  11. 

For  delay  in  delivering  or  failure  to  deliver 
telegram,  see  "Telegraphs  and  Telephones," 
I  2. 

For  injuries  from  fire  caused  by  oiwration  of 
railroad,  see  "Railroads,"  {  9. 

For  injuries  to  shipment  of  live  stock,  we  "Car- 
riers," {  5. 

For  malpractice,  see  "Physicians  and  Sur- 
geons." 

For  penalties  for  violation  of  anti-tmst  law, 
see  "Monopolies,"  $  1. 

For  personal  injuries,  see  "Carriers,"  |f  8,  0; 
"Master  and  Servant,"  i  10 ;  "Municipal  Cor- 

nnrntinriK.*'   I  7r   "Rjlilrnaila  ^'  l<  K-7  ■    "Hfr<u>f 


porations,"  I  7;  "Railroads,*'  If  6-7; 
Railroads,"  |  2. 


'Street 


For  price  of  goods  sold,  see  "Sales,"  }  6. 

For  wrongful  ejection  of  passenger,  see  "Car- 
riers "T 10. 

On  bill  of  exchange  or  promissory  note,  see 
"Bnis  and  Notes,^  {  4. 

Probate  proceedings,  see  "Wills,"  g  3. 

To  determine  boundaries,  see  "Boundaries,"  |  2. 

To  recover  land  sold,  see  "Vendor  and  Pur- 
chaser," §  5. 

Trial  of  orimitMl  proaeovtiont. 
See  "Adultery";    "Criminal  Law,"  {}  17-27; 
"Embezzlement":    "Forgery";    ''Homicide,"  i 
8;    "Larceny,"  i  2;    "Rape,"'  t  1;    "Seiuo- 
tion,"  f  1. 

For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  §  7. 

{    1.    Beoeptloa  of  e^ldnM*. 

Civ.  Code  Prac.  g  606,  gubd.  3,  providing  that 
a  person  shall  not  testify  for  himself  after  in- 
troducing other  evidence  in  chief,  held  not  to 
prohibit  the  reading  of  plaintiffs  deposition  aft- 
er other  witnesses  had  testified  in  chief  where 
the  deposition  was  taken  before  the  witnesses 
testified.— Cumberland  Telephone  &  Telegraph 
Co.  V.  Overfield  (Ky.)  242. 

The  action  of  the  trial  judge  in  permittinjg 
plaintiff's  counsel  to  hold  private  conversation 
with  defendant's  witness  before  cross-examin- 
ing him  held  not  an  abuse  of  the  trial  court's 
discretion. — Kirby  v.  Manufacturers'  Coal  & 
Coke  Co.  (Mo.  App.)  1069. 

*It  is  error  to  refuse  to  permit  a  party  to 
state  what  be  expects  to  prove  by  a  witness,  on 
objections  to  questions  asked  the  witness  being 
made.— Ehrhardt  t.  Stevenson  (Mo.  App.)  1118. 

•An  objection  to  evidence  as  a  whole  is  not 
tenable  where  part  of  it  is  admissible.— Wande- 
lohr  V.  Grayson  County  Nat  Bank  (Tex.  Civ. 
App.)  413. 

•Defendants  in  trespass  to  try  title,  claiming 
title  in  themselves,  need  not  introduce  deeds 
constructing  links  in  their  chain  of  title  in  the 
order  of  their  execution.— Frugia  ▼.  Trueheart 
(Tex.  Civ.  Appb)  736. 


I IV^  AaK«BMnita  and  ooadnet  of  eonasel. 

•Improper  remarks  of  counsel  held  not^onnd 
for  reversal  of  a  judgment.— Missouri,  K.  &  T. 
Ry.  0>.  of  Texas  v.  Lightfoot  (Tex.  Civ.  App.) 

I  8.     Taklas  omam  or  qneatton  f  roai  Jnxy. 

In  an  action  involving  a  boundary  dispute, 
plaintiff  held  not  entitled  to  peremptory  instruc- 
tion.— Dee  v.  Nachbar  (Mo.)  85. 

•Where  evidence  is  undisputed  and  credible 
or  the  thing  proves  itself,  the  court  may  deal 
with  it  as  a  matter  of  law.— Comovski  v.  St. 
Louis  Transit  Co.  (Mo.)  51. 

*A  demurrer  to  the  evidenee  admits,  as  true, 
every  fact  and  legitimate  inference  which  the 
jury  might  draw  from  the  evidence. — Hach  v. 
St.  Loub,  I.  M.  &  S.  Ry.  Co.  (Mo.)  625. 

•Where  defendant  pleaded  in  reconvention 
held  error  to  direct  a  verdict  for  plaintiff.— 
Allen  V.  Camp  (Tex.)  315. 

That  a  judge  or  appellate  court  on  the  same 
evidence  might  reach  a  conclusion  contrary  to 
the  one  contended  for  is  not  a  reason  for  with- 
drawing the  issue  from  the  jury. — Walker  v. 
Erwin  (Tex.  Civ.  App.)  164. 

•The  credibility  of  witnesses  and  the  weight 
to  be  given  thdr  testimony  are  questions  for 
the  jury.— Walker  v.  Brwin  (Tex.  Civ.  App.) 
164. 

•Where  plaintiff's  title  depended  on  whether 
an  alleged  deed  was  delivered  and  accepted,  a 
directed  verdict  for  defendant  held  proper  only 
if  no  other  conclusion  was  reasonable  than  that 
the  instrument  never  became  effective  because 
not  a  deed  or  because  never  delivered  and  ac- 
cepted.—Walker  v.  Brwin  (Tex.  Civ,  App.)  164. 

•A  directed  verdict  for  defendant  is  not  er- 
roneous, although  there  may  be  sufficient  evi- 
dence to  go  to  the  jury  on  certain  issues  if  evi- 
dence on  the  issue  of  plaintiff's  estoppel  to  as- 
sert his  claim  is  so  conclusive  in  favor  of  de- 
fendant that  ordinary  minds  could  not  differ. — 
Walker  ▼.  Erwin  (Tex.  Civ.  App.)  164. 

•Evidence,  no  matter  how  weak  its  probative 
force,  if  it  has  the  dignity  of  evidence  at  all, 
is  sufficient  to  go  to  the  jury.— Gray  v.  Fussell 
(Tex.  Civ.  App.)  454. 

•Where  defendant  demurs  to  the  evidence  and 
plaintiff  joins  issue  thereon,  every  fact  and 
conclusion  which  the  evidence  tends  to  prove 
will  be  taken  aa  admitted  by  the  defendant. — 
Chicago,  R.  L  &  P.  R.  Co.  v.  Cleaver  (Tex.  Civ. 
App.)  721. 

•Circumstances  in  which  a  verdict  may  be 
directed  stated.— Harpold  v.  Moss  (Tex.  Civ. 
App.)  1131. 

5  8.    Inatmotlojis   to    Jnrjr— Provlace    of 

eonrt  and  Jury  in  general. 

•In  a  personal  injury  action,  an  instruction 
Mid  not  to  assume  that  defendant  negligently 
permitted  its  wire  to  hang  over  the  road  and 
obstruct  public  travel.— Cumberland  Telephone 

6  Telegraph  Ck>.  v.  Overfield  (Ky.)  242. 

•In  an  action  for  injuries  received  by  colliding 
with,  a  street  car,  an  instmction  that  plaintiff 
had  the  right  to  drive  down  a  street,  if  he  did 
so,  with  his  buggy  wheels  between  the  rails, 
held  not  to  assume  that  he  did  so  drive  down 
the  street.- Frankfort  &  V.  Traction  Co.  v. 
Hulette  (Ky.)  1193. 

In  an  action  for  injury  to  a  passenger,  where 
plaintiff's  testimony  placed  her  with  one  foot  on 
the  run  board  and  one  on  the  Soor  of  the  car 
raising  herself  to  enter  when  the  car  started  up, 
it  is  not  error  to  assume  that  plaintiff  was  in 
a  position  of  danger  at  the  time  of  the  alleged 
start— Flaherty  v.  St  Louis  Transit  Co.  (Mo.) 
16. 
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*OiTlng  of  instruction  aasoming  a  certain 
fact  held  not  ground  for  reversal  in  the  absence 
of  controverting  evidence  in  the  record. — Dee  t. 
Nachbar  (Mo.)  35. 

*In  a  will  contest  an  instruction  on  insane 
delusions,  assuming  ttut  a  claim  made  by  testa- 
tor against  his  children,  whom  be  disinherited, 
was  unfounded,  held  not  error.— Holton  v.  Coch- 
ran (Mo.)  1035. 

An  instruction  held  to  amount  to  a  comment 
on  the  testimony,  and  is_properly  refused.^ 
Brown  r.  Quincy,  O.  A  K.  (X  B.  Co.  (Ma  App.) 
551. 

*An  instruction  assuming  as  a  fact  a  disputed 
contention  held  erroneous.— Christian  v.  Mc- 
Donnell (Mo.  App.)  1104. 

*In  an  action  for  malpractice.  Instructions 
Add  properly  refused  because  they  assumed  the 
existence  or  a  controverted  facL — Hartley  t. 
Galbreath  (Mo.  App.)  570. 

*An  instruction  in  a  personal  injur  case 
criticised  as  being  on  the  weight  of  the  evi- 
dence.—Houston  Electric  Co.  v.  Green  (Tex. 
Civ.  App.)  463. 

*In  a  death  action  an  instruction  held  not 
objectionable  as  being  on  the  weight  of  the  evi- 
dence.—Galveston,  II.  &  S.  A.  Ry.  Co.  V.  Walk- 
er (Tex.  Civ.  App.)  705. 

*In  an  action  for  negligent  death,  the  evi- 
dence held  not  to  authorize  the  court  in  its  in- 
structions to  assume  that  a  particular  injury 
caused  death.— Dallas  (3onsol.  Electric  St.  Uy. 
Co.  v.  I^tle  (Tex.  Civ.  App.)  900. 

*In  an  action  for  negligent  death,  an  instruc- 
tion held  not  misleading  as  assuming  a  fact 
the  evidence  as  to  which  was  conflicting.— 
Dallas  Consol.  Electric  St  Ry.  Oo.  v.  Lytle 
(Tex.  Civ.  App.)  000. 

*Where,  in  an  action  for  death  of  an  engineer 
by  derailment,  there  was  an  issue  as  to  defend- 
ant's negligence  in  inspecting  the  track,  an 
instruction  that,  if  the  accident  was  caused  by 
trespassers  moving  the  rails,  defendant  was  en- 
titled to  a  verdict,  was  erroneous. — Thompson 
V.  Galveston,  H.  &  S.  A.  By.  Co.  (Tex.  Ciy. 
App.)  910. 

*Dnder  the  act  of  1853  the  court  is  not  au- 
thorized to  assume  the  existence  of  facts  unless 
there  is  no  ctntradictory  evidence  with  refer- 
ence thereto,  or  the  evidence  is  so  clearly  de- 
fective as  not  to  raise  an  issue. — ^Thompson  v. 
Galveston,  H.  &  8.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
910. 

•A  request  to  charge  that  the  "undisputed 
evidence"  in  an  action  for  death  of  a  servant 
showed  that  the  death  was  caused  by  defend- 
ant's neg'Hgence  held  properly  refused. — Thomp- 
son V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tei. 
Civ.  App.)  910. 

*In  an  action  for  services,  the  court  did  not 
err  as  against  defendant  in  assuming  that  cer- 
tain of  the  services  were  performed  without 
charge.— Harris    v.    Jackson    (lex.   Civ.    App.) 

1144. 

i  4.    ^—  Heoeaslty  and  sniijeot-aiaiter. 

Omission  of  plaintiff  to  ask  and  of  the  court 
to  give  an  instruction  submitting  the  issue  of 
negligence  in  a  i>erBonal  injury  action  held  mere 
nondirection,  and  not  reversible  error.— Zalotu- 
chin  V.  Metropolitan  St  Ry.  Go.  (Mo.  App.)  54a 

*It  is  tinnecessary  for  the  court  to  define  the 
word  "negligence,"  where  he  uses  it  in  an  in- 
struction.—Main  V.  Ball  (Mo.  App.)  1099. 

'Where,  in  action  for  damages,  there  is  no 
evidence  tending  to  establish  an  item  of  ex- 
pense for  which  plaintiff  might  recover,  it  is 
error  to  refuse  an  instruction,  when  requested 


by  defendant,  that  no  Kcoverr  can  be  had  at 
to  such  item.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  T.  Liightfoot  (Tex.  (Mv.  App.)  : 


I  5. 


r«4ulilteB,     aad     snJI- 


—  Tvrm, 
eiesey. 

An  instruction  which  puts  certain  facts  to  the 
jury  and  tells  them  that  if  they  find  that  way 
plaintiff  is  entitled  to  recover  is  a  general  in- 
struction.- Flaherty  v.  St  Lonia  Transit  Co. 
(Mo.)  15. 

*An  instruction  held  properly  refused,  as  cal- 
culated to  confuse  and  mislead.— Hartley  v.  Gal- 
breath (Mo.  App.)  570. 

Where  the  ordinary  intelligence  of  the  jnrr 
will  suggest  from  the  conte:rt  ot  a  paragraph 
in  a  charge  that  a  word  diould  have  neen  sap- 
plied,  the  omission  of  the  word  is  immaterial 
error.— Texas  &  P.  Ry.  CJo.  v.  Johnson  (Tex. 
Civ.  App.)  773. 

*In  an  action  for  negligent  death,  a  charge 
held  not  misleading  for  omission  of  a  word.— 
Texas  &  P.  Ry.  Co.  t.  Johnson  (Tex.  Cir.  App.) 
77a 

*An  Instruction  In  an  action  of  debt  held  not 
erroneous  as  requiring  defendant  to  prove  that 
he  did  not  owe  the  debt— Burkett  &  Barnes  v. 
MiUer  (Tex.  Civ.  App.)  1153. 

i  6.    AppUoabUlty  to  pleadlsca  aad 

evidenoe. 

*In  an  action  against  a  railway  company  for 
injury  to  one  crossing  a  track,  refusal  of  an 
instruction  limiting  plaintitTs  right  to  recover 
held  proper.— Louisville,  H.  &  St  L.  R.  Co.  v. 
Davis  (Ky.)  304. 

A  general  instruction  covering  the  whole  case 
should  not  ignore  essential  elements  of  the 
case  made.— Flaherty  v.  St  Louis  Transit  Co. 
(Mo.)  15. 

*In  an  action  for  injuries  to  one  nin  over  on 
a  railroad  track,  a  certain  instruction  held  not 
erroneous  as  a  departure  from  the  petition.— 
Lange  v.  Missouri  Pac.  Ry.  <>>.  (Mo.)  660. 

*In  an  action  for  personal  injuries,  a  re- 
quested instruction  held  under  the  pleading 
and  evidence  not  applicable. — ^Brown  v.  St 
Louis  &  Suburban  Ry.  Co.  (Mo.  App.)  83. 

*In  an  action  for  injuries  to  a  minor,  a  re- 
quested instruction  held  properly  refused  as  out- 
side the  evidence.— Brown  v.  St  Louis  &  Sub- 
urban Ry.  Co.  (Mo.  App.)  83. 

The  court  properly  refused  a  request  to 
charge  based  on  a  city  ordinance  which  was  not 
admitted  in  evidence.— Lattimore  v.  Union  Elec- 
tric Light  &  Power  Co.  (Mo.  App.)  543. 

*In  a  negligence  action,  refusal  to  give  an 
instruction  on  contributory  negU^noe  is  not 
error  when  that  issue  is  not  pleimed. — Zalotu- 
chin  V.  Metropolitan  St  Ry.  Co.  (Mo.  App.) 
548. 

*In  an  action  against  a  gas  company  for  dam- 
ages from  a  private  nuisance,  an  instruction 
hdd  erroneous  as  ignoring  defenses. — ^Bradburr 
Marble  Co.  v.  Laclede  Gas  Light  Co.  (Mo.  JLpp^ 
594. 

*In  an  action  for  broker's  commissiona  an  In- 
struction ignoring  the  question  whether  plain- 
tiff's efforts  to  sell  the  land  had  not  been  aban- 
doned or  his  agency  revoked  before  defendant 
and  the  purchaser  met  held  erroneous. — C!hris- 
tian  V.  NfcDonnell  (Mo.  App.)  1104. 

'Where  there  was  no  evidence  of  a  contract 
of  guaranty  by  defendants  ot  their  contract 
with  an  irrigation  company  to  furnish  water 
defendants  had  agreed  to  furnish  plaintifb,  the 
court  properly  refused  to  charge  that  if  the 
evidence  showed  such  guaranty  contract,  plain- 
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tiffii   could   not   Kcover.— Stockton   r.   Brown 
(Tex.  Civ.  App.)  428. 

In  trespass  to  try  title,  an  instmction  heU 
erroneous  as  being  on  an  issue  not  made  by 
the  evidence.— Mara  v.  Morris  (Tex.  Civ.  App.) 
430. 

In  trespaaa  to  try  title,  •  certain  instruction 
held  erroneous.— Mars  v.  Morria  Clex,  Civ.  App.) 
43a 

*It  Is  not  error  to  refuse  a  charge  not  ap- 
plicable to  any  issue  raised  by  the  evidence  and 
not  necessary  to  explain  instructions. — Texas 
&  P.  Ry.  Co.  V.  Johnson  (Tex.  Olv.  App.)  778. 

In  an  action  for  tlie  death  of  a  street  car 
passenger  in  a  collision  between  cars,  the  re- 
fusal to  give  a  charge  held  not  erroneous  in 
view  of  the  charge  given  and  the  evidence. — 
Dallas  Consol.  Electric  8t  Ry.  Co.  v.  I^tle 
(Tex.  Civ.  App.)  900. 

*In  an  action  for  death  of  a  railroad  engineer, 
an  instruction  that  the  railroad  company  was 
not  bound  to  supply  a  perfectly  safe  track,  etc., 
held  objectionable  as  abstract.— Thompson  v. 
Galveston,  H.  &  8.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
910. 

•An  assignment  of  error  tliat  an  item  pleaded 
in  a  counterclaim  was  not  piassed  on  by  tlie 
jury  held  not  sustained,  in  view  of  the  issues 
submitted  by  the  cliarge  and  the  verdict  thereon. 
—Harris  v.  Jackson  (Tex.  Civ.  App.)  1144. 

*A  re<^ue8ted  instruction  that  the  jury  should 
not  consider  certain  items  of  damage  claimed  in 
the  petition  held  properly  refused. — Western 
Union  Telegraph  Ch>.  v.  Bell  (Tex.  Civ.  App.) 
1147. 

{   7.    —  Heqnests  or  prsjrers. 

*A  requested  instruction  covered  by  an  in- 
struction given  is  properly  refused. — Flaherty 
V.  St.  Louis  Transit  (^.  (Mo.)  16;  Dee  v. 
Nachbar,  Id.  38;  Brown  v.  St.  Louis  &  Sub* 
urban  Ry.  C!o.  (Mo.  AppO  83;  Lattimore  v. 
Tnion  Electric  Light  &  Power  Co.,  Id.  543: 
Waters-Pierce  Oil  Co.  v.  Snell  (Tex.  Civ.  App.) 
170;  St.  Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Cunningham,  Id.  407:  Thompson  v.  Plant- 
ers' (3ompress  Co..  Id.  470;  Texas  &  P.  Ry. 
Co.  V.  Johnson,  Id.  773:  Harris  v.  Jackson, 
Id.  1144. 

*In  an  action  by  a  passenger  for  injuries, 
where  a  general  verdict  is  prayed  covering  all 
damages,  an  instruction  putting  the  question 
of  damages  to  the  jury  as  the  petition  did  is 
not  bad  in  the  absence  of  a  request  for  a  more 
specific  instruction.— Flaherty  v.  St.  Louis  Tran- 
sit Co.  (Mo.)  15. 

*Where  there  is  evidence  of  nursing  at  a  hos- 
lital  by  a  stranger  as  well  as  by  a  sister  at  her 
lOme,  and  the  value  of  nursing  generally  is 
shown,  an  instruction  permitting  recovery  for 
nursing  held  not  error  in  the  absence  of  a  re- 
quest Umiting  recovery  to  nursing  at  the  hos- 
ital.— Flaherty  v.  St.  Louis  Transit  Co.  (Mo.) 


hi 


r 


•The  court  having  charged  that  If  plaintiffs 
injuries  were  caused  by  his  failure  to  watch  or 
olwerve  his  footsteps  he  could  not  recover,  it 
was  not  error  to  refuse  to  charge  that  in  order 
to  observe  his  footste^ps  he  must  use  his  "God- 

f:iven    senses." — Lattimore    v.    Union    Electric 
iight  &  Power  Ck>.  (Mo.  App.)  543. 

•In  an  action  for  Injuries  to  plaintifF  by  her 
horse  becoming  frightened  at  an  alleged  unusual 
blast  of  the  whistle  of  defendant's  engine,  a  re- 
quest to  charge  held  covered  by  an  instruction 
given.— Paris  &  G.  N.  Ry.  Co.  v.  Calvin  (Tex.) 
879. 

•Ad  instmction  in  a  personal  injnry  action 
held  not  erroneous  for  failing  to  go  furUier  into 


details  in  the  absence  of  a  request  for  amplifica- 
tion.—Waters-Pierce  Oil  Co.  V.  Snell  (Tex.  CIt. 
App.)  170. 

•Where  the  correct  rale  tor  measuring  dam- 
ages was  given  by  the  court  in  its  main  charge, 
a  special  charge  submitting  a  different  rule  was 
properly  refused.— Stockton  t.  Brown  (Tex.  CSv. 

•In  an  action  tor  injuries  to  a  brakeman,  the 
refusal  to  ^va  a  charge  held  not  erroneous  in 
view  of  the  charee  given. — Missouri,  K.  &  T. 
By.  C!o.  V.  Wise  (Tex.  Civ.  App.)  4MI. 

•Appellant  held  not  prejudiced  by  the  re- 
fusal of  an  instruction,  where  the  court  gave 
an  Instruction  on  the  particular  Issue  more 
favorable  to  appellant  than  the  instruction  re- 
quested.—J.  M.  Guifey  Petroleum  Co.  v.  Hooks 
(Tex.  Cav.  App.)  600. 

•If  plaintiff  desired  that  the  court  charge  the 
converse  of  a  proposition  correctly  presenting 
matters  of  defense,  it  was  plaintiff's  duty  to 
have  requested  such  charge. — Memphis  CofBn 
Co.  V.  Patton  (Tex.  Civ.  App.)  C97. 

•Where,  in  an  action  for  Injury  to  an  em- 
ploy£  who  was  run  down  by  an  engine,  the 
court  gave  a  certain  instruction,  a  requested  in- 
struction held  properly  refused. — Galveston,  H. 
&  S.  A.  By.  (3o.  V.  Wafer  (Tex-  Civ.  App.)  887. 

{  8.    —  Cons  trnc  lion  and  operation. 

•An  instruction  ought  not  to  be  read  as  if  It 
stood  solitary  and  alone,  Independent  of  other 
instructions,  neither  should  a  general  instruc- 
tion covering  the  whole  case  ignore  essential 
elements  of  the  case  made. — Flaherty  ▼.  St. 
liOais  Transit  Co.  (Mo.)  15. 

In  an  action  by  a  passenger  for  personal  in- 
juries, a  certain  instruction,  alleged  to  permit 
recovery  on  the  finding  that  the  car  had  stopped, 
held  not  prejudicial  In  view  of  other  instruc- 
tions.—Flaherty  V.  St.  Louis  Transit  Co.  (Mo.) 
15. 

In  an  action  against  a  street  railway  com- 
pany for  running  over  a  child,  if  an  instruction 
was  defective  in  not  requiring  proof  of  the  proxi- 
mate cause  of  the  injury,  held,  that  it  was  cured 
by  other  instructions. — Comovski  v.  St  Louis 
Transit  C!o.  (Mo.)  51. 

•A  clause  of  an  Instruction  in  an  action  for 
the  death  of  plaintiff's  son,  who  was  run  down 
by  an  engine  while  he  was  riding  on  a  railroad 
velocipede,  held  not  fairly  suspectible  of  the  con- 
struction that  it  assumed  a  certain  fact— Lynch 
V.  Chicago  &  A.  Ry.  Co.  (Mo.)  68. 

•Any  omission  in  an  instruction  held  cured 
by  a  subsequent  one.— lange  v.  Missouri  Pac. 
Ry.  Co.  (Mo.)  660. 

•In  an  action  for  injury  to  a  passenger  t^ 
falling  from  a  slippery  car  platform,  an  bistruc- 
tion  held  erroneous  as  eliminating  the  defense 
of  contributory  negligence,  and  was  not  cured 
by  another  instruction  that  defendant  was  not 
required  to  remove  ice  which  accumulated  en 
route  before  permitting  passengers  to  alight. — 
Haas  V.  St  Louis  &  S.  F.  R.  CJo.  (Mo.  App.) 
599. 

•An  instmction  must  be  constraed  as  a  part 
of  and  in  connection  with  the  entire  charge  of 
the  court  in  the  light  of  the  evidence.— Southern 
Pac.  (3o.  V.  Allen  (Tex.  Civ.  App.)  441. 

•The  instractions  must  be  constraed  as  a 
whole,  and  a  defect  in  one  paragraph  rendered 
hai-roless  by  another  paragraph  is  not  ground 
for  reversal.— Thompson  v.  Planters'  Compress 
Co.  (Tex.  Qv.  App.)  470. 

•An  error  in  one  Instruction  held  cured  by 
other  instructions.— Thompson  v.  Planters'  Com- 
press Co.  (Tex.  Civ.  App.)  47a 


*F«tiiii  jumotaied.   Boo  syllmlras. 
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*The  transposition  of  the  words  "plaintiff" 
and  "defendant"  in  a  oharge  held  not  reversible 
error,  where  the  part  of  the  charge  snbmittinK 
the  issues  to  the  jury  was  so  plain  that  the 
jury  could  not  have  been  misled. — Galveston,  U. 
&  S.  A.  By.  Co.  V.  Wafer  (Tex.  Oiv.  App.) 
897. 

'Erroneous  admission  of  certain  evidence  held 
cured  by  instructions. — Western  Union  Tele- 
graph Ck).  V.  Bell  (Tex.  Oiv.  App.)  1147. 

t  9.    Cmstodr,  oondvet,  and  deUberattoBa 
of  Jvay. 

Where,  in  an  action  on  an  order  drawn  on 
funds  due  a  contractor,  a  verdict  is  rendered 
for  the  only  amount  for  which  it  conid  be  right- 
fully rendered,  a  contention  that  it  is  a  sub- 
traction verdict  is  unavailing. — Foley  v.  Hous- 
ton Co-op.  &  Mfg.  Co.  (Tex.  Civ.  App.)  16a 

•An  abstract  of  title  attached  to  a  deposition 
of  the  clerlf  making  it,  when  both  the  abstract 
and  deposition  had  been  introduced  s^>arately, 
may  be  taken  by  the  jury  upon  retiring,  under 
Rev.  St.  1895,  art.  1303.— Fcugia  T.  Trueheart 
(Tex.  Civ.  App.)  736. 

§  10.  Verdlet. 

The  court's  action  In  refusing  to  receive  a 
verdict  contrary  to  its  instructions  held  not  er- 
roneous.—Hinea  y.  Boyce  (Mo.  App.)  1091. 

*A  finding  of  a  specific  sum  for  each  plaintiff 
as  damages  to  land,  without  any  mention  in  the 
verdict  of  a  claim  for  damages  to  crops,  was 
equivalent  to  a  -finding  against  plaintiffs  on  the 
latter  issue. — San  Antonio  &  A.  P.  By.  Co.  v. 
Keirsey  (Tex.  Civ.  App.)  163. 

In  an  action  by  two  plaintiffs  against  two  de- 
fendants, a  verdict  construed,  and  held  suffi- 
cient in  view  of  the  statute.— Missouri,  K.  & 
T.  By.  Co.  of  Texaa  v.  Lightfoot  (Tei.  Civ. 
App.)  395. 

ill.   Trial  1»y  court. 

*A  jud^ent  held  not  erroneous  because  there 
is  no  special  finding  of  facts.— McKenrae  v.  Dod- 
nell  (Mo.)  40. 

*Where  no  declarations  of  law  were  asked, 
the  action  of  the  conrt  in  admitting  testimony 
cannot  be  held  error.— Wood  v.  I>uffy  (Mo.  App.) 
82. 

TROVER  AND  CONVERSION. 

Appearance,  see  "Appearance." 

Competency  of  witness,  see  "Witnesses,"  i  1. 

Conversion  of  crop  by  tenant,  see  "L.andlord 
and  Tenant,"  t  6. 

Conversion  of  property  of  gaest,  see  "Innkeep- 
ers." 

Harmless  error  in  action  by  landlord  for  con- 
version of  crop,  see  "Appeal  and  Error,"  i  31. 

Judgment  in  action  for  trespass  in  land  as  bar 
to  recovery  for  goods  converted  at  same  time, 
see  "Judgment,"  i  7. 

f   1.    AetloBS. 

In  an  action  by  buyers  to  recover  the  value  of 
timber  converted  by  defendants,  who  claimed 
to  have  purchased  it  of  plaintiffs'  vendors,  the 
burden  is  on  plaintiffs  to  prove  their  prior  pur- 
chase from  the  owners  and  defendants'  notice 
thereof  prior  to  the  latters'  purchase. — Johnson 
V.  Kelley  (Ky.)  864. 

In  an  action  for  the  conversion  of  timber, 
evidence  examined,  and  held  for  the  jury. — 
Johnson  v.  Kelley  (Ky.)  864. 

Instructions  in  an  action  to  recover  for  build- 
ing material,  claimed  to  have  been  converted 
by  defendant  while  tearing  down  a  building, 
held  properly  refused. — Banner  Lumber  Co.  v, 
McDermott  (Mo.  App.)  583. 


TRUSTEES. 

In  bankruptcy,  aee  "Bankruptcy,"  1 1. 

TRUSTS. 

Combinationa  to  monopolize  trade,  see  "Monop- 
olies," f  1. 

Creation  by  wiU,  see  "Wills,"  f  ^ 

Deposits  of  trust  property  m  bank,  see  "Bank* 
and  Banking,"  i  1. 

EUfect  of  trust  ob  limitatioii,  aee  "limitation 
of  Actions,"  {  2. 

Eknbezzlement  of  trust  fanda,  aee  "I>nbezzle- 
ment." 

Sale  by  trustee  of  land  held  adversely,  see 
"Champerty  and  Maintenance." 

Trust  deeds,  see  ."(battel  Mortgages";  "Mort. 
gages." 

I    1.    Creatton,  «ctstea«e,  and  Talldity. 

Where  a  father  made  a  deed  of  certain  land 
to  hia  son,  reserving  possession  for  life,  and  not 
recording  or  delivering  the  deed,  but  afterwards 
placed  the  son  in  full  possession,  and  after  his 
death  recognized  the  right  of  the  son's  children 
to  the  possession  of  the  land  and  allowed  their 
guardian  to  control  it  for  them,  be  will  be  con- 
sidered as  holding  tiie  title  in  trust  for  the 
children.— Cyrus  v.  Holbrook  (Ky.)  300. 

Deed  to  a  bona  fide  purchaser  held  good  as 
against  claim  of  one  wno  purchased  from  the 
original  owner's  wife,  who  claimed  an  interest 
from  payment  of  part  of  the  price. — Couch  v. 
Sizemore  (Ky.)  801. 

A  case  held  not  one  of  express  trust  within 
Rev.  St.  1899,  {  3416  [Ann.  Bt  1906,  p.  1949]. 
-Forest  v.  Bogers  (Mo.  App.)  1105. 

•Notwithstanding  Rev.  St  1899,  g  3416 
[Ann.  St.  1906,  p.  1949],  held  an  express  trust 
could  be  proved  by  parol  evidence  admitted  with- 
out objection.— Forest  t.  Bogera  (Mo.  App.) 
1105. 

A  guardian  purchasing  land  in  her  own  name 
at  an  execution  sale  under  a  judgment  belonging 
jointly  to  her  and  her  wards  held  to  hold  an 
interest  in  the  land  in  trust  for  the  wards. — Hix 
v.  Armstrong  (Tex.)»317. 

I  2.    Coaatraotlom  and  operattam. 

*In  the  construction  of  a  deed  of  trust,  the 
intention  of  the  donor,  arrived  at  by  consider- 
ing every  part  of  the  inatmment,  governs. — 
Parrish  v.  MiUs  (Tex.)  882. 

A  recital  in  a  deed  of  trust  held  to  show  an 
intention  to  make  a  permanent  provision  for 
the  beneficiaries  therein.— Parrish  t.  Mills 
(Tex.)  882. 

I  8.    Kxe««tloa  of  traat  liy  tnwtaa  or  luT 

oonrt. 

•A  trustee  may  buy  from  the  cestui  que 
trust,  and  the  transaction  is  valid  where  there 
is  a  fair  consideration,  and  no  concealment, 
and  the  trustee  takes  no  advantage  of  informa- 
tion acquired  by  him  in  the  character  of  tnu- 
tee.— Flowers  v.  Flowers  (Ark.)  949. 


ULTRA  VIRES. 

Acts  of  bank  officer,  see  "Banks  and  Bankings" 
«.2. 

UNDUE  INFLUENCE. 


In  procuring  contract,  aee  "Contract 
In  procuring  deed,  see  "Deeds,"  {  4. 
In  procurine  will,  aee  "Wills."  |  2. 


Contracts,"  |  1. 


•P«ijit  aiiMirt;at«id.    ■••  syUatas* 
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UNIONS. 

ZjBws  anthoriiing  formation  of  trade  onions  as 
class   legislation,   see   "Constitutional   Law, 
IS. 

UNITED  STATES. 

•Courts,  see  "Courts,"  i  4;  "RemoTal  of  Caus- 
es " 

Federal  safety  appliance  act,  see  "Master  and 
Servant,"  S«  4,  5,  10.  .,^ 

Regulation  of  interstate  commerce,  see  Com- 
merce," i  1. 


USURY. 


<  1. 


and    transao- 


VtwloiM    «oiitra«ia 
■Hanu, 

The  laws  against  usury,  prohibiting  schemes 
resorted  to  by  lenders  to  enable  them  to  charge 
more  than  the  legal  rate  of  interest,  are  rigidly 
enforced,  and  no  plan  will  be  allowed  to  defeat 
them.— Emig's  Adm'r  v.  Mutual  Ben.  Mfe  Ins. 
<!o.  (Ky.)  230.  - 

•Where  defmdant  pleaded  usury,  which  was 
■denied,  defendant  was  not  only  bound  to  prove 
that  usury  was  paid  and  received,  but  also  the 
amount  thereof.— Oman  v.  American  Nat  Bank 
<Ky.)  277. 

VACANCY. 

In  office,  see  "Officers,"  {  1. 

In  office  of  tax  collector,  see  "Taxation,"  |  5. 


VARIANCE. 

Between  pleading  and  proof  in  dril  action,  see 
"Pleading,"  f  10. 

VENDOR  AND  PURCHASER. 

«ee  "Sales." 

ESxecution  on  Judgment  in  action  to  foreclose 
vendor's  lien,  see  "Execution,"  §  1. 

Persons  concluded  by  Judgment  in  action  to  en- 
force vendor's  lien,  see  "Judgment,"  S  8. 

Purchase  by  trustee  at  foreclosure  sale,  see 
"Mortgages,"  8  2.  ,      ^  „^    ^ 

Bequirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  f  2.  „,^    ^    „ 

Resulting  trust  in  land  purchased,  see  "Trusts, 

SI.  ,    , 

Rights  and  liabilities  of  purchasers  fr(Jm  devi- 
sees or  legatees,  see  "Wills,"  i  6. 
^ales  of  lands  held  adversely,  see  "Champerty 

and  Maintenance." 
'Specific  performance  of  contract,  see  "Specific 
Performance." 

Sale*  bv  or  to  txtrtioulmr  dlatttt  of  portont. 

See  "Brolcers." 

School  officers,  see  "Schools  and  School  Dis- 
tricts," 8  1.  „         ..  .  „ 

Trustee  or  cestui  que  trust,  see  "Trusts,"  8  8- 

Bale*  of  particular  ipeciei  of,  or  estate*  or 
interetti  in,  property. 

Bee  "Homestead,"  8  1- 

Property  of  municipal  corporation,  see  "Mu- 
nicipal Corporations,"  8  2. 

School  lands,  see  "Schools  and  School  Dis- 
tricts," 8  1. 

bale*  on  judicial  or  other  proceediitgt. 

Foreclosure  of  mortgage,  see  "Mortgages,"  8  3. 

Tax  sale,  see  "Taxation,"  8  7. 


8   1.    Requisites  and  Talldlty  of  eontraot. 

*lii  an  action  to  compel  specific  performance 
of  a  contract  for  the  sale  of  land,  evidence  held 
Insufficient  to  show  that  the  contract  expressed 
the  agreement  of  the  parties,  so  as  to  entitle 
plaintiff  to  a  decree.— Gottfried  v.  Bray  (Mo.) 
639. 

•Performance  by  a  party  of  acts  upon  which 
the  mutuality  of  a  contract  depended  held  to 
relate  back  and  make  the  contract  good  from  the 
beginning.— Taber  v.  Dallas  County  (Tex.)  332. 

•The  mutuality  of  a  contract  for  sale  of  land 
held  not  to  be  destroyed  by  the  fact  that  under 
its  terms  a  party  might  terminate  it  by  failing 
to  pay  interest— Taber  v.  Dallas  County  (Tex.) 
382. 

8   S.    Oonatraotlan  and  operation  of  eoa- 
traot. 

Vendors  in  a  contract  of  sale  of  real  estate 
heUd  jointly  and  severally  liable  to  vendee  for 
earnest  money  paid  under  the  contract  on  fail- 
ure of  iierformance  by  them. — Smith  t.  L&nder 
(Tex.  Civ.  App.)  708. 

A  contract  to  convey  land  construed.— Kirby 
V.  Cartwright  (Tex.  Civ.  App.)  742. 

Where  a  vendor  contracts  to  convey  land  if 
he  can  get  the  title  within  a  certain  time,  and 
gets  it  within  that  time,  the  title  inures  to  the 
purchaser. — Kirby  v.  Carwright  (Tex.  CSv. 
App.)  742. 

8  3.    Performance  of  contraot. 

Evidence  held  not  to  show  ttiat  a  deed  to  land 
was  made  in  satisfaction  of  a  contract  to  con- 
vey a  different  tract.— Kirby  v.  Cartwright  (Tex. 
Civ.  App.)  742. 

8  4.     Blsltts   Mid    UabUltles   of   parties. 

•A  person  who  buys  property  in  the  visible 
possession  of  a  third  person  is  chargeable  with 
notice  of  the  title  and  right  of  that  person 
to  tile  premises.— Squires  v.  Kimball  (Mo.)  502. 

An  instrument  of  adoption  properly  executed 
and  filed  for  record  held  to  charge  a  purchaser 
of  land  which  had  belonged  to  the  adopting  par- 
ent with  notice  that  the  adopted  child  was  one 
of  such  parent's  legal  heirs. — J.  M.  Gnffey  Pe- 
troleum Co.  V.  Hooks  (Tex.  Civ.   App.)  600. 

•Where  at  the  time  H.  purchased  an  entire 
tract  there  was  outstanding  a  prior  unrecorded 
deed  to  a  portion  of  the  tract  to  another,  the 
burden  was  on  those  claiming  through  B.  to 
show  that  he  had  no  knowledge  of  such  unre- 
corded deed.— J.  M.  Guffey  Petroleum  Co.  T. 
Hooks  (Tex.  Civ.  App.)  690. 

A  purchaser,  having  paid  full  value  for  the 
entire  tract,  held  presumed  to  have  been  with- 
out notice  of  a  prior  unrecorded  deed  from  his 
grantor  to  a  third  person  of  an  undivided  inter-* 
est.-J.  M.  Guffey  Petroleum  Oo.  v.  Hooks  (Tex. 
Civ.  App.)  600. 

•An  abstract  of  title  made  from  public  records 
before  their  destruction  and  recorded  afterwards 
held  not  notice  to  a  purchaser  unless  he  would 
have  learned  of  it  and  its  contents  by  inve-stigat- 
ing  as  a  prudent  man  in  good  faith  would,  and 
would  have  concluded  that  the  deed  recited 
therein  as  conveying  the  land  was  executed.— 
Frugia  v.  Trueheart  (Tex.  Civ.  App.)  736. 

A  purchaser  of  land  must  take  notice  of  the 
character  of  title  under  which  persons  in  pos- 
session of  any  jwrtion  of  the  land  claim  an 
Interest  therein.— Frugia  v.  Trueheart  (Tex.  Civ. 
App.)  736. 

•Statement  as  to  notice  from  proper  registra- 
tion of  deed  when  the  land  Is  afterwards  em- 
braced in  a  new  county.— Stark  v.  Harris  (Tex. 
Civ.   App.)   8S7. 


•Point  annotated.   Sm  ayllabna. 
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g   5.    Hamcdies  of  TOiidov. 

Hie  commissioner  in  execnting  an  order  of 
aale  made  in  an  action  on  a  parchase-money 
note  and  to  enforce  the  vendor  b  lien  held  re- 
quired to  sell  only  a  part  of  the  land,  U  suffi- 
cient toj»y  the  debt— Wheatbr  ▼.  Hardin  Nat. 
Bank  (BIjJ  289. 

In  an  action  hj  vendee  to  recover  earnest 
money,  vendee  and  his  attorney  held  properly 
permitted  to  testify  that  they  acted  in  good 
faith  in  rejecting  the  title.— Smith  v.  Lander 
(Tex,  Cav.  App.)  708. 

In  an  action  to  recover  land  or  for  indgment 
on  a  note  given  therefor,  where  the  defense  was 
want  of  consideration  for  the  note,  etc.,  an  in- 
struction held  erroneous  as  placing  too  great  a 
burden  on  defendant.— Hoffman  v.  Lemm  (Tex. 
cav.   App.)   712. 

I  6.     Rcaiedlea  of  piu«hss«v. 

'Where  a  nonenforoeable  contract  for  the  aale 
of  land  was  rescinded,  the  vendees  were  entitled 
to  recover  any  payments  made  thereon. — ^Tucker 
V.  Denton  (Ky.)  280. 


See  "Electiona." 


VOTERS. 


WAIVER. 


Bee  "Jury,"  (  2. 


VENIRE. 


VENUE. 


Harmless  error  in  rulings  on  motion  for  change 
of,  see  "Criminal  Law,"  i  43. 

Review  of  discretionary  ruling  on  application 
for  change  of,  see  "Criminal  Law,"  f  41 

Review  of  questions  of  fact  and  findings  on  mo- 
tion for  cnange  of,  see  "Criminal  Lew,"  {  42. 

Of  particular  aotioiu  or  prooeedingt. 

Criminal  prosecution  of  corporation,  see  "Cor- 
porations," S  3. 

Criminal  prosecutions  in  general,  see  "Criminal 
Law,"  «  8. 

For  injuries  to  aliipment,  see  "Carriers,"  t  8. 

I   1.    Ohsnge  of  veave  or  place  of  trial. 

*In  an  action  on  a  school  book  publisher's 
bond,  defendants  7te{<i  not  entitled  to  a  change 
of  venue.— Rand.  McNally  &  Co.  r.  Common- 
wealth (Ky.)  238. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 
12. 

In  civil  actions,  see  "Trial,"  t  10. 

In  criminal  prosecutions,  see  "Criminal  Law," 
{26. 

Manner  of  arriving  at,  see  "Trial,"  {  ». 

Operation  and  effect  as  curing  defects  in  jdead- 
Ings,  see  "Pleading,"  S  11. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  £]rror,"  {  25. 

Setting  aside,  see  "New  Trial,"  §  2. 

VERIFICATION. 

Of  pleading,  see  "Pleading,"  %  7. 

VESTED  RIGHTS. 

Of  beneficiaries  In.  Insurance  certificate,  see  "In- 
surance," S  10. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  I  4. 

VILLAGES. 

See  "Munidpal  Corporations." 


•r«lat  MUMtatod.  Sm  •yltobwr. 


See  "EstoppeL" 

Of  obiection*  to  particiUar  act*,  AMfmmetite,. 
or  proceedingi. 
See  "Appearance":  "Pleading,"  {  IL 
Competency  of  witness,  see  "Witnesses,"  {  1. 
Error  waived  in  appellate  court,  see  "Appeal 

and  Error,"  J  84. 

Of  right*  or  remedie$. 
See  "New  Trial."  t  2. 
Notice  of  damage  to  shipment,  aee  "Ouriera," 

§  3. 
Of  righte  In  property  of  bankrupt  by  trustee  ia 

bankruptcy,  see  "Bankruptcy,''  f  L 
Right  to  dismissal  of  appeal,  see  "Appeal  and. 

Error,"  {  18. 
Right  to  forfeit  insurance,  see  "Insarance,"  {  & 
Right  to  trial  by  jury,  see  "Jury,"  i  1. 
Trespass  in  cutting  timber  to  sua  in  assumpsit. 

see  "Action,"  f  2. 

WARRANTY. 

By  insured,  aee  "Insurance."  t  4> 

WATERS  AND  WATER  COURSES. 

Breach  of  contract  by  landlord  to  furnish  wa- 
ter for  irrigation,  see  "Landlord  and  Ten- 
ant," I  1. 

Ldability  over  of  irrigation  CMnpony  to  land- 
lord held  liable  to  tenant  for  failure  to  fur- 
nish water,  see  "Indemnity." 

S   1.   Appropriation  and  presoriptlon. 

'Occupation  of  a  mill  site  and  water  power 
privilese  held  not  adverse.— Briggs  t»  Avary 
(Tex.  Sv.  App.)  904. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways"  ;  "Municipal  Oor- 
porations,"  ({  6,  7. 

WEAPONS. 

Conviction  of  offense  of  shooting  at  another 
under  Indictment  for  assault  mth  intent  to 
kill,  see  "Indictment  and  Information,"  |  5. 

Declarations  as  evidence  in  prosecution  for  tax- 
rying,  see  "Criminal  Law,    {  10. 

Impeachment  of  witness  in  prosecution  for  car- 
rying, see  "Witnesses,"  S  S. 

'Evidence  in  a  Mosecution  for  carrying  con- 
cealed weapons  held  to  sustain  a  ooaviction.— 
State  r.  R«an  (Ma  App.)  681. 

*It  is  no  defense  to  a  diarge  of  carrying  a 
pistol  that  it  was  unloaded. — OaldweU  v.  State 
(Tex.  Cr.  App.)  343. 

*A  person  who  carries  a  broken  pistol  in  a 
nieless  condition  to  a  blacksmith  tor  reipaiis, 
and  finds  the  blacksmith  absent,  is  not  guil^ 
of  carrying  a  pistol  when  he  takes  it  away  with 
him  and  later  returns  with  it  to  the  blacksmith. 
—Fitzgerald  v.  State  (Tml  Cr.  App.)  866. 

The  indictment  being  for  carrying  a  pistol, 
evidence  showing  that  the  pistol  was  carried  at 
a  public  gathering  keid  not  a  varianceb— Walkafr 
V.  Stete  (Tex.  Cr.  App.)  11661 
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WEIGHTS  AND  MEASURES. 

Municipal  ordinancea  eatabUshing  pnblic  acales, 
aee  ''Municipal  Oorporationa,"  S  6> 

WIDOWS. 

Dower,  aee  "Dower." 


WILLS. 


"Execaton 


See  "Deacent  and   Distribution" ; 

and  Adminlatratora." 
Gonstmction    and    execution    of    powers,    aee 

"Powers,"  S  L 
Province  of  conrt  and  Jorr  in  will  contest,  see 

"Trial,"  I  8. 

I   1.    Testaaaeataxy  oayaelty. 

*Oro88  inequality  of  distribution  of  teatator'a 
estate  held  competent  in  connection  witb  other 
evidence  of  testamentary  incapacity  or  undue 
inflnence  to  establish  the  same,  but  not  of  it- 
self to  establish  testamentary  incapacity  or  un- 
due influence.— Bottom  v.  Bottom  (Ky.)  216. 

*The  due  execution  of  a  will  being  established 
by  proponndera,  they  may  rest  their  case  in 
cnief,  and  it  ia  unnecessary  that  they  then  show 
testamentary  capacity,  or  that  there  was  not 
andue  influence,  or  explain  an  nneqnal  distribu- 
tion.—Bottom  T.  Bottom  (Ky.)  216. 

*A  paper  offered  as  a  will  held,  under  certain 
facts,  to  require  proof  when  offered,  not  only  of 
its  due  execution,  but  also  that  testator  was  of 
testamentary  capacity.— Bottom  ▼.  Bottom  (Ky.) 
216. 

*In  a  will  contest,  evidence  held  to  show  that 
testator  had  not  testamentary  capacity  at  the 
time  he  executed  the  will,  and  that  it  was  the 
result  of  undue  influence.— Holton  r.  Cochran 
(Mo.)  1035. 

On  an  issue  of  testator's  insanity  at  the  time 
he  executed  the  will,  evidence  of  his  conduct 
at  the  death  of  his  wife  and  father-in-law,  11 
years  before,  was  not  objectionable  for  remote- 
ness.- Holton  v.  Oochran  (Mo.)   1035. 

'When  subscribing  witnesses  testified  to  the 
due  execution  of  the  will,  and  that  testator  was 
of   sound    mind,    such    evidence   established    a 

erima  facie  case  for  proponents,  and  shifted  the 
urden  of  proving  incapacity  or  undue  influence 
to  contestants.— Holton  v.  Cochran  (Mo.)  1035. 

*A  person  has  testamentary  capacity  wlio  is 
capable  of  comprehending  all  his  property  and 
all  persons  who  reasonably  come  within  the 
range  of  his  bounty,  oad  to  know  the  disposition 
he  is  making  thereof. — ^Holton  y.  Cochran  (Mo.) 
lOSo. 

*Where  a  delusion  against  testator's  children 
existed  and  dominated  him  in  making  his  will, 
he  had  not  testamentary  capacity.— -Holton  ▼. 
Cochran  (Mo.)  1035. 

I   2.     Requisites  aad  Talldlty. 

In  a  will  contest  evidence  heii  to  show  a 
prima  facie  case  for  proponents,  and  to  shift 
the  burden  of  proving  undue  influence  to  con- 
testants.—Holton  V.  Cochran  (Mo.)  1035. 

In  a  will  contest  evidence  hM  to  show  that 
the  will  was  the  result  of  undue  influence. — 
Holton  T.  Codwan  (Mo.)  1035. 

{  3.    Probate,  MtalaUsluneat,  aad  anB«I> 
meat. 

*An  instruction  on  a  will  contest  defining 
soundness  of  mind  of  a  testator  held  not  errone- 
ous because  not  including  certain  language^' 
Bottom  V.  Bottom  (Iky.)  210. 


*The  probate  of  a  will  held  eondnrive  in  a 
subsequent  action  between  adverse  claimants  of 
land.— P'Simer  v.  Steele  (Ky.)  861. 

An  instruction  that  the  fact  that  testator 
committed  suicide  shortly  after  executing  his 
will  created  no  presumption  tiiat  he  was  insane 
when  the  will  was  executed  or  when  he  commit- 
ted suicide  held  properly  refused^— Holton  t. 
Cochran  (Mo.)  1035. 

An  instruction  requiring  that  testator  must 
have  been  able  to  have  comprehended  the  trans- 
action of  making  a  will,  etc.,  "witiiout  the  aid 
of  any  other  person,"  held  not  objectionable  as 
adding  a  requirement  of  testamentary  capacity 
not  specified  by  Rev.  8t.  1899,  {  4602  [Ann.  St 
1906,  p.  2501].— Holton  t.  Cochran  (Mo.)  1035. 

An  instruction  in  a  will  contest  hdd  not  con- 
tradictory as  charging  that,  though  testator  had 
"all"  the  mental  requisites  necessary  to  qualify 
him  to  make  a  will,  the  will  was  unsustainable 
if  he  had  an  insane  delusion. — Holton  v.  Coch- 
ran (Mo.)  1035. 

Under  the  statute  providing  that  on  appeal  to 
the  district  conrt  from  the  county  court  the 
trial  shall  be  de  novo,  the  district  court  held 
without  authority  to  remand  a  cause,  wherein 
it  was  sought  to  set  aside  the  probate  of  a  will, 
because  a  certain  party  had  not  been  joined, 
since  though  she  may  have  been  a  necessary 
party,  yet  the  judgment,  as  to  the  executor,  was 
not  void.- Marshall  v.  Stubbs  (Tex.  Civ.  App.) 
435. 

The  district  court  held  to  have  the  power, 
where  a  will  contest  is  appealed  to  it  from  the 
county  court,  to  require  new  parties  to  be 
joined.— Marshall  v.  Stubbs  (Tex.  Civ.  App.) 
435. 

A  judgment  setting  aside  the  probate  of  a  will 
Jield  not  to  terminate  the  executor's  official 
duties,  so  as  to  require  him  to  execute  on  an  ap- 
I>eal  bond  on  appeal  by  Him  from  that  judnnent 
—Marshall  ▼.  Stubbs  <Tex.  Civ,  App.)  435. 

§    4.    OoBstmetioa. 

*It  is  presumed  that  a  testator  intended  to 
dispose  of  his  entire  estate,  and  the  law  favors 
such  construction  as  will  carry  such  intent  into 
effect.— Wood  v.  Wood  (Ky.)  226. 

*A  will  construed,  and  held  to  give  testator's 
wife  on  estate  in  fee.  under  Ky.  St.  1903,  i  2342. 
—Wood  V.  Wood  (Ky.)  226. 

*A  will  construed,  and  held  not  to  create  a 
precatory  trust.— Wood  v.  Wood  (Ky.)  228. 

*To  make  precatory  words  in  a  will  operative 
to  create  a  trust  it  must  appear  that  the  estate 
is  not  an  absolute  estate,  that  the  disposition 
thereof  is  not  unrestricted,  that  the  subject  of 
the  devise  and  devisees  are  certain,  and  that  th4 
language  used  indicates  more  than  a  mere  .wish 
on  the  part  of  testator.— Wood  v.  Wood  (E^.) 
226. 

*A  will  must  be  read  as  a  whole,  and  so  con- 
strued as  to  give  effect  to  every  part,  when  pos- 
sible, without  violating  the  testator's  expressed 
intent— Deskins  v.  Williamson  (Ky.)  iSS. 

Where  the  distribution  of  an  estate  is  not  to 
take  effect  until  some  time  after  testator's  death, 
wonils  of  survivorship,  in  the  absence  of  a  con- 
trary intention,  will  be  held  to  refer  to  the  period 
of  distrilHition. — Deskins  v.  Williamson  (Ky.) 
2oa 

Will  construed,  and  held  to  vest  in  the  devisees 
who  survived  the  testator  and  the  period  fixed 
for  distribution  an  absolute  fee  in  the  property 
devised  to  them,  though  they  subsequently  died 
without  issue.— Deskins  T.  Williamson  CKy.) 
258. 


*P«ljit  aaaatatod.  U—  ayljahaa. 
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A  will  oMistmecl,  and  held  that  on  tlie  death   Action  had  with  decedent  about  wUch  eUdioant 


of  a  life  tenant  the  propertj  passed  abeolntely 
to  her  song  then  living. — Simpson  t,  Adams 
(Ky.)  819. 

*  Where  an  estate  is  derised  to  one  for  life, 
with  remainder  to  another,  with  gift  over  on  the 
remainderman  dying  without  issne,  the  words 
"dying  without  issue"  are  restricted  to  the 
death  of  the  remainderman  before  the  termina- 
tion of  the  particular  estate. — Simpson  t. 
Adams  (Ky.)  819. 

A  will  construed,  and  held  not  to  create  an 
estate  tail  converted  into  an  estate  in  fee  under 
Ky.  St.  1903,  {  2343.— Simpson  t.  Adams  (Ky.) 
819. 

*A  will  devising  real  estate  construed,  and 
held  to  vest  the  fee  simple  in  the  beneficiaries, 
subject  to  be  defeated  as  to  either  by  his  dying 
without  issue  at  any  time.— Simpson  v.  Adams 
(Ky.)  819. 

*Proof  may  be  heard  to  show  what  testator 
meant  by  the  words  "my  home  farm." — P'Simer 
v.  Steele  (Ky.)  851. 

'Where  a  husband's  will  gave  his  probity 
to  his  wife,  a  provision  that  so  much  ol  it  as 
should  not  have  been  consumed  by  her  should 
in  case  of  her  marriage  vest  in  his  children  was 
valid.— Littler  v.  Dielmann  (Tex,  Clr.  App.) 
1137. 

t  5.    XUglits  tmA  ll»bUlttM  «l  derlaeea 
and  legatees. 

'Where  a  testator  by  will  leaves  the  income 
from  his  estate  to  his  widow  for  life,  bat  no 
disposition  is  made  of  the  remainder  after  her 
death,  it  vests  in  his  heirs.- Yeager  t.  Bank  of 
Kentucky    (Ky.)    806. 

Purchaser  at  a  sale  to  foreclose  a  vendor's 
lien  for  the  payment  of  purchase-money  notes 
held  to  acquire  complete  title  except  a  contin- 
gent remainder  under  the  will  of  the  deceased 
owner.— Simpson  v.  Adams  (Ky.)  819. 

Certain  conveyances  made  under  a  scheme  to 
defeat  the  provisions  of  the  will  of  the  husband 
of  one  of  the  parties  held  invalid.— Littler  y. 
Dielmann  0?ez.  Civ.  App.)  1137. 

WITHDRAWAL 

Of  pleading,  see  "Pleading,"  S  8. 

WITNESSES. 

See  "Depositions"  ;    "Blvidence." 

Absence  as  ground  for  continuance  In  criminal 

prosecutions,  see  "Criminal  Law,"  {  17. 
Consultation  between  witnesses  and  counsel  at 

trial,  see  "Trial,"  §  1. 
Credibility  as  question  for  jury,  see  "Jury,"  |  2. 
Experts,  see  "Bvidpncc,"  {  10. 
Opmfons,  see  "Evidence,"  {  10. 
Perjury,  see  "Perjury." 
Testimony  of  accomplices,  see  "Criminal  Law," 

Witnesses'  fees  as  costs,  see  "Costs,"  {  2. 

t   1.    Gmnpetenoy. 

•Rule  governing  right  of  claimant  against  de- 
cedent's estate  to  testify  concerning  letters  writ- 
ten decedent  stated. — Preston  v.  Atkins  (Ky.) 
213. 

•Under  Civ.  Code  Prac.  {  006,  mibsec.  2,  on  a 
claim  against  decedent's  estate  for  goods  sold 
his  employ*,  held  the  employ*  was  an  Incompe- 
tent witness  for  claimant  as  to  verbal  transac- 
tions with  decedent.— Preston  v.  Atkins  (Ky.) 
213. 

•Under  Civ.  Code  Prac.  i  606,  subsec.  2,  held 
claimant  against  a  decedent's  estate  was  dis- 
qualified from  testifying  as  to  any  verbal  trans- 


was  not  interrogated  by  the  estate's  representa- 
tive.—Preston  v.  Atkins  (Ky.)  213. 

•In  an  action  cdq  a  life  insnrance  policy,  in- 
sured's wife  held  a  competent  witness.— Metro- 
politan Life  Ins.  Co.  v.  Thomas  (Ky.)  1175. 

•A  patient  suing  his  physician  for  malprac- 
tice held  to  waive  Rev.  St  1899,  |  4659  [Ann. 
St.  1906,  p.  2539],  only  so  far  aa  the  action 
discloses  the  ailment  treated  and  the  treatment, 
and  a  physician  examining  the  patient  after 
the  termination  of  defendant's  treatment,  with 
a  view  of  further  treatment,  cannot  testify. — 
Hartley  v.  Calbreath  (Mo.  App.)  570. 

•One  convicted  of  burglary  and  larceny  in 
a  sister  sUte  while  Oen.  St.  1865,  c  201,  |  66, 
was  in  force,  held  not  thereby  rendered  incom- 
petent to  testify.- State  v.  Landrum  (Mo.  App.> 

•One  convicted  of  burglary  and  larceny  in 
Missouri  while  Oen.  St.  1865,  c.  201,  |  66,  was 
in  force,  hM  not  rendered  competent  to  testi- 
fy by  Rev.  St  1879,  g  1378.  and  the  act  of 
1896.  embodied  in  Rev.  St  1890,  i  4680  [Ann. 
St  1906,  p.  :8S49].— State  t.  Landrum  (Mo. 
App.)  1111. 

The  right  to  object  to  a  witness  as  incompe- 
tent held  waived,  unless  made  at  the  first  op- 
portunity.— Ehrhardt  ▼.   Stevenson  (Ho.  App.) 

•It  is  for  the  client,  and  not  the  attorney;  to 
claim  that  a  communication  made  by  the  client 
to  the  attorney  is  privileged,  so  that  the  attor- 
ney cannot  testify  thereto. — Ehrhardt  v.  Steveo- 
soo  (Mo.  App.)  1118. 

•In  a  homicide  case,  the  exclusion  of  testi- 
mony as  to  the  location  and  direction  of  the 
fatal  bullet  wound  held  proper. — Earles  v.  State 
(Tex.  Cr.  App.)  ISa 

•One  was  incompetent  to  testify  to  crimina- 
tive facts  against  accused  where  her  husband, 
whose  case  under  a  charge  of  the  same  offense 
was  undisposed  of,  did  not  testify. — Spencer  t. 
State  (Tex.  Cr.  App.)  886. 

Evidence  of  statements  made  b^  defendant's 
grantor,  ^nce  deceased,  is  admissible,  nnder 
Rev.  St  1896,  art.  2302,  where  the  action  was 
dismissed  as  to  such  defendant— McKeon  v. 
Roan  (Tex.  CSv.  App.)  404. 

•In  an  actitm  for  conversion  of  a  crop  deliver- 
ed by  tenant  and  subtenants  to  third  jiersons 
made  defendants,  the  testimony  of  a  witness 
based  on  his  recollection  held  competent  as  tes- 
timony of  a  fact— Sexton  Rice  &  Irrigaticm  Co. 
V.  Sexton  (Tex.  Civ.  App.)  728. 

I  2.    Ezaailmatioa. 

In  a  prosecution  for  rase,  prosecutrix's  moth- 
er was  properly  permitted  to  testify  mi  redirect 
examination  that  she  delayed  telling  her  hus- 
band of  prosecutrix's  complaint  because  the 
latter  stated  defendant  would  kill  the  husband. 
—State  V.  Tickers  (Mo.)  999. 

•It  is  not  error  to  permit  plaintiff  to  testify 
on  his  redirect  examination  regarding  matters 
brought  ont  by  defendant  in  cross-examining 
him.— Northrup  v.  Diggs  (Mo.  App.)   1123. 

In  a  seduction  trial  held  defendant  could 
show,  on  cross-examining  a  state's  witness  who 
testified  that  prosecutrix  s  reputation  for  cha.sti- 
tv  Was  good,  that  witness  had  stated  to  another 
that  prosecutrix's  sister's  reputation  was  bad. — 
Jeter  v.  State  (Tex.  Cr.  App.)  371. 

•A  question  to  a  witness  to  prove  a  confession 
by  defendant  charged  with  a  homicide,  held  ob- 
jectionable as  leading. — Garrett  v.  State  (Tex. 
O.  App.)  388. 

Where  one  side  examines  a  witness  and  the 
other  side,  after  cross-examining,  goes  into  new 


•Polat  Muiotated.   See  ayllAtaa. 
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matter,  the  witness  as  to  the  new  matter  be- 
comes the  witness  of  the  partv  eliciting  it — 
Stewart  v.  State  (Tex.  Cr.  App.)  685. 

In  a  homicide  case,  where  accused's  wife  is 
his  witness,  the  cross-examination  by  the  state 
is  limited  to  matters  brought  out  in  her  direct 
examination  in  view  of  Oode  Cr.  Proc.  1SI35, 
art.  775.— Stewart  v.  State  (Tex.  Cr.  App.)  686. 

*On  a  prosecution  for  rape,  certain  re-exami- 
nation Of  prosecutrix  held  proper.— Smith  ▼. 
Stote  (Tex.  Or.  App.)  1161. 

*In  a  criminal  case,  certain  re-examination 
of  a  witness  held  proper.— Smith  v.  State  (Tex. 
Cr.  App.)  1161. 

*A  question  not  suggestinK  the  desired  answer 
is  not  leading.— St  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Hall  (Tex.  Civ.  App.)  194. 

•In  an  action  for  injuries  by  derailment  of  a 
train,  it  was  not  a  leading  question  to  ask  a 
witness,  "Did  anybody  direct  your  attention 
rather  to  the  speed  of  the  train?"- Ft.  Worth  & 
D.  C.  Ry.  Oo.  v.  Walker  (Tex.  Civ.  App.)  400. 

Answer  of  a  ]jarty  to  an  interrogatory  pro- 
jMunded  to  him  in  a  deposition  held  not  objec- 
tionable.—Hoffman  T.  liemm  (Tex.  Civ.  App.) 
712. 

*A  question  held  not  leading.— United  States 
Gypsum  Co.  v.  Shields  (Tex.  Civ.  App.)  724. 

'Under  the  facts,  leading  question*  held  prop- 
erly propounded  to  the  party's  own  witness.- 
Littler  v.  Dielmann  (Tex.  Civ.  App.)  1137. 

I    3.    Credibility,    iatpeaobmea^    contra* 
dletloii,  and  oorroboration. 

*An  unverified  pleading  cannot  be  read  to 
the  jury  to  afFect  the  pleader's  credibility  as  a 
witness,  where  the  part  which  it  is  proposed 
to  read  has  been  expressly  withdrawn. — Lexing- 
ton Ry.  Oo.  V.  Woodward  (Ky.)  853. 

'Defendant's  paramour  having'  testified  in  his 
behalf,  the  state  was  authorized  by  Rev.  St 
1899.  {  4680  [Ann.  St  1906,  p.  2.'-.49],  to  im- 
peach her  on  cross-examination  by  her  own  tes- 
timony and  by  the  record  showing  her  conviction 
of  an  offense.— State  v.  Kennedy  (Mo.)  67. 

•Evidence  as  to  the  good  character  of  prose- 
cuting witness  held  erroneously  admitted.— Jones 
V.  State  (Tex.  Cr.  App.)  126. 

Where  accused  offered  B.  and  L.  as  witnesses 
to  impeach  prosecutor's  character  covering  six 
or  eight  months  prior  to  the  alleged  offense,  the 
state  could  introduce  a  petition  signed  about  that 
time  by  B.  and  L.  askmg  prosecutor's  appoint- 
ment as  deputy  sheriff. — Norris  v.  State  (Tex. 
Cr.  App.)  136. 

•That  witnesses  testified  in  a  case  and  their 
testimony  was  controverted  did  not  put  the 
credibility  and  general  reputation  of  the  witness- 
es in  issue.- Hill  v.  State  (Tex.  Cr.  App.)  145. 

•In  a  trial  for  carrying  a  pistol,  defendant 
could  not  be  impeached  by  proof  that  he  had 
been  previously  charged  with  carrying  a  pistol. 
—Caldwell  v.  State  (Tex.  Cr.  App.)  343. 

•In  a  rape  case,  where  accused  seeks  to  con- 
tradict the  prosecutrix  by  showing  that  her 
testimony  on  the  examining  trial  was  different 
from  and  not  as  full  as  that  given  by  her  on  the 
final  trial,  evidence  of  her  good  reputation  for 
veracity  is  admissible.— Brown  v.  State  (Tex. 
Cr.  App.)  368. 

•Under  facts  stated  a  party  held  entitled  to 
contradict  his  own  witness.— Jeter  v.  State 
(Tex.  Cr.  App.)  371. 

•In  the  absence  of  direct  effort  by  defendant 
in  a  criminal  prosecution  to  prove  that  a  wit- 
ness had  made  statements  contradictory  to  that 
testified  to  on  trial,  statements  made  out  of 


court  corroborative  of  the  one  in  court  cannot 
be  introduced.— Holmes  v.  State  (Tex.  Cr.  App.) 
1160. 

•A  deposition  of  a  witness  for  plaintiff  takea 
in  another  suit  to  which  he  was  not  a  party 
held  inadmissible  against  plaintiff  to  show  con- 
tradictory statements. — Clark  v.  Gurley  (Tex. 
CSv.  App.)  394. 

Evidence  that  an  adopting  parent  intended 
to  adopt  the  child  and  thought  he  had  done  so 
held  admissible  to  contradict  the  testimony  of 
a  witness  that  when  the  parent  filed  the  deeid  of 
adoption  he  instructed  the  clerk  not  to  record 
it— J.  M.  Guffey  Petroleum  Co.  t.  Hooks  (Tfex. 
Civ.  App.)  690. 

•It  is  only  where  a  witness  denies  having 
written  a  letter  that  the  letter  itself  can  be 
introduced  as  impeaching  evidence. — J.  B.  Lloyd 
&  Son  V.  Kerley  (Tex.  Civ.  App.)  696. 


WORDS  AND  PHRASES. 

"Appellate  jurisdiction." — ^Waters-Pierce  Oil  Co. 

V.  State  (Tex.)  326. 
'building    and    loan    associations." — Common- 
wealth V.  Home  &  Savings  Fund  Co.  Bldg. 

Ass'n  (Ky.)  221. 
"Civil  contempt"— Ex  parte  Clark  (Mo.)  990. 
"Constructive  contempt/'— Ex  parte  Clark  (Mo.) 

990 
"County  ofScer."— State  v.  Higginbotham  (Ark.) 

484. 
"Criminal    contempt" — Ex   parte    Clark    (Mo.> 

990 
"Deliberation."- State  v.  Speyer  (Mo.)  505. 
"Derived   from    the    payment   into   the   state 

treasury."— State  ex  rel.  Eaton  v.  Gmelich 

(Mo.)  618. 
"Descendant."— Parrish  v.  Mills  (Tex.)  882. 
"Descent"— Parrish  v.  Mills  (Tex.)  882. 
"Direct  contempt"— Ex  parte  Clark  (Mo.)  990. 
"Dying    without    issue.'— Simpson    v.    Adams 

(Ky.)  819. 
"Fellow  servants."— Southern  Pac.  Oo.  v.  Al- 
len (Tex.  Civ.  App.)  441. 
"Felony."— Waters-Fierce  Oil  Oo.  v.  State  (Tex. 

Civ.  App.)  91& 
"Final   judgment"— Waters-Pierce   Oil    Co.    y. 

State  (Tex.)  826. 
"General    instruction."— Flaherty  v.    St   Louis 

Transit  Co.  (Mo.)  15. 
"Grant,  bargain,  and  sell." — Crawford   v.   Mc- 
Donald (Ark.)  206. 
"Hereditary     succession."- Parrish     v.     Mills 

(Tex.)  ©2. 
"Indirect  contempt"— BJx  parte  Clark  (Mo.)  990. 
"Inducement" — Armelio  v.  Whitman  (Mo.  App.) 

1113. 
"Inevitable  accident"— Waters-Pierce  Oil  Oo.  v. 

Snell   (Tex.   Civ.  App.)   170. 
"Interlocutory    judgment" — Waters-Pierce    Oil 

Co.  V.    State  (Tex.)  326. 
"Involuntary  manslaughter." — Commonwealth  v. 

Couch  (Ky.)  &30. 
"Irreparable   injury."— Devon   v.   Pence   (Ky.) 

874. 
"Negotiate."— Northrup    v.    IMggs    (Mo.    App,> 

1123. 
"Offense."-.Waters-Pierce    (Ml    Oo.    v.    State 

(Tex.  Civ.  App.)  018. 
'•Opinion."— Hx  parte  Clark  (Mo.)  990. 
"Preponderance  of  the  evidence." — Rntledjte  Sc 

Kilpatrick  Realty  Co.  v.  Gartside  (Mo.  App.) 

1126. 
"Shall."— State  ex  rel.  Black  v.  Taylor  (Mo.) 

1023. 
"Suit"— Waters-Pierce  Oil  C!o.  v.  State  (Tex. 

Civ.  App.)  918. 
"Surety."— Reissaus  v.  Whites  (Mo.  App.)  608. 
"Vacancy."— State  ex  tel,  Wayland  t.  Herring 

(Mo.)  984. 
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106  SOUTHWESTERN  REPOBTEB. 


WORK  AND  LABOR. 

Admissibility   of   declarations   against   interest 

in  action  tor  services,  see  "Evidence."  {  6. 
Liens  for  work  and  materials,  see  "Mecnanics* 


Liens. 
Province  of  conrt 
tees,  see  "Witnesses, 


and  Jut  in 

I."  {  8. 


action  tor  serr* 


In  an  action  for  services  rendered  defendants 
in  Mttling  an  indebtedness  against  a  tiiird  per- 
son, evidence  held  to  support  a  judgment  for 
idalntiffs.— Rutledge  &  Eflpatrick  Realty  Co.  v. 
Gartside  (Mo.  App.)   1126. 

In  an  action  for  servioea  rendered  defendants 
in  settling  an  indebtedness  against  a  third  per- 
son, evidence  held  to  warrant  the  admission  to 
the  jury  of  the  question  of  defendant's  ratifi- 
cation of  plaintifrs  action  in  surrendering  cer- 
tain notes.— Rutiedge  &  El^trick  Realty  Co. 
T.  Oartside  (Ma  App.)  tlX. 

*In  an  action  for  services  rendered  defendant* 
in  aettllng  an  indebtedness  against  a  third  per- 
son, an  Instmction  held  proper.— Rutiedge  & 
KUMtrick  Realty  Co.  r.  On        '    " 


j^artside  (Mo.  App.) 


In  an  action  for  sorvices  rendered  defendants 
in  aettiing  an  indebtedness  against  a  third  per- 
son, an  inBtmction  held  properly  refused. — Rot- 
ledge  &  Kilpatrlck  Realty  Co.  r.  Gartside  (MIo. 
App.)  1126. 

WRITS. 

See  "Process." 

Partioular  loHU. 

See  "Ekecution" ;  "Habeas  Gorpns'L:  "Injunc- 
tion"; "Prohibition";  "Quo  Warranto"; 
"Replevin";   "Sequestration"^;  "Supersedeaa." 

Writ  of  error,  see  "Appeal  and  Error." 


WRONGFUL  SEQUESTRATION. 

See  "Saquestration." 

YEAR. 

Ehrtates  tor  years,  see  "Landlord  and  Tenant." 
Tenancy  from  year  to  year,  see  "I«ndlord  and 
Tenant,"  i  4. 
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